












CITE BY TITLE AND SECTION 

ThuH 

5 C.T-S. Appeal and Error § 1222 



CORPUS JURIS 
SECUNDUM 


A COMPLETE RESTATEMENT OF THE ENTIRE 

AMERICAN LAW 

AS DF.VEUOI’ED BY 

ALL REPOR FED CASES 

P.y 

FRANCIS T. LUDES 

E-dilor-in-C'liicf 

and 

HAT^DLT) GTLT:KRT 
F.ditor 

Assisted hy 

The Coinliined Kdilorial Staffs 
of 

THE AMKI^tlCAN T.AW BOOK CO. 

and 

WEST rUBElSHlXG CO. 

Volume 5 

Kept to Date by Cumulative Annual Pocket Parts 

[HooFey-Bundscho Library 

B xt o o K v zr, xr. v. 

THE AMERICAN LAW BOOK CO. 



CopNH^Ilt, 1058 
IW 

The AiTicncati Law Jiuuk C'oinpany 



MODERN APPELLATE PRACTICE 

CLARIFIED 


O VKR 150,000 Aj^peal ;iik1 Krror qucstirms have been determined by our 
courts since the C.J.S. volumes covering the subject were published 20 years 
ago. In addition, modem slaliiles .an<l court rules have made many great changes 
in the mode and manner of ajiyiellate review. These facts have necessitated a coin- 
])lctc revision of this iniiiortaiil practice title. 

Kvery effort has been macle to reduce the tremendous case Toad to a 
concise ^laleiiieiit of the law, so that a iniiiimum amount of time must be devoted 
to finding the entire law on anv given point. While there are some points which 
are so well established that the> have become almost axiomatic, such as the rule 
that an ajipellate court will not re\iew an exercise of discretion in the absence of 
an abuse therefif, the snbfect is by no means a static one. The wealth of material 
on the siibiect, instead of being a time-consuming burden, now, through these 
convenient new volume^?, niercl\ leads to greater certainty in ayipellate practice. 

The thousands of times the courts have quoted and cited C.J.S. Appeal and 
ICrror attest to its aiilluiritali\e iialure ami to its description by the courts as “A 
Ihoioiighly deiiendablc text work.” (AlcCullen. I'residiiig Judge, in Slone v. 
lloston. Si. L.uiiis C'ourt of Aj^peals, 218 S-W.2il 783, 787). 

The many excellent featuies of the original volumes have been retained. 
Adclitional factual reailiiig notes aii«l new sections have been added in order to 
incorjiorale anil inlegnile more appro]iriately the later decisions. A coiniilelely 
revised and up lo-d.ile De.scrlptive-Word-lndex has been prepared which will 
lead you to the precise case in point. 


Tim PlJULISllEKS 
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Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


Randolph (Va.) 

Report’s Judiciaries de Quebec Cour 
Superieure 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield’s Surrorate (N.Y.) 

Redfield & Bigelow’s Leading Cases 

Be% Railway Cases (Eng.) 
Redfield’s SurroMte (N.Y.) 

Reeve’s English Law 
Reports (En^.) 

English Reprint 
Cases temp. Finch (Eng.) 

Lee’s Reports tempore Hardwicke 
^(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved &. Equity Judgments (N.S. 
Wales) 

Revue C/ritique (Can.) 

Revue de Jurisprudence (Can.) 
Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Rice (S.C.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
(Eng.) 

Ridgeway’s Reports tempore Hard¬ 
wicke (Eng.) 

Ridgeway’s Appeal (Ir.) 

Ridgeway. Lapp & Schoale (Ir.) 
Ridgeway 8 Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 
Riley (S.C.) 

Ryan & Moody (Eng.) 

R. M. Charlton (Qa!) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (XJ.S.) 
Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 
William Robinson’s Admiridty (Eng.) 
Rolle (Eng.) 

Rolle’s Abridment (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Cases (£!ng.) 

Root (Conn.) 

Rose (Eng.) 

Ross* Leading Oases (Em.) 

Russell & Ryan Crown Cjases (Eng.) 


Russell (Eng.) 
Russell’s & U 
(N.S.) 

Russell’s Equit 


Ihesley’s Equity Cases 


Russell s Equity Cases (N.S.) 
Russell & Geldert. Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 


‘5 C.J.S.—b 


Salkeld (Eng.) 

Sandford^s Superior Court (N.Y.) 


Sasdf.Oh. 

Sask.L. 

Saund. 

Saund.&0. 

Sau.&Sc. 

I SJLustrJL. 

Sav. 

Sawy. 

Saxt. 

[ioOTlS.O. 

Scam. 

S.C.Eq. 

Sch.&Lef. 

Sch.Leg.Rec. 

Sch.Reg. 

Q907]S.C.(J.) 

Sc.Jur. 

S.C.L. 

Sc.L.R^. 

ScotL.Tr 

Scott 

Scott N.R. 

Scr.L.T. 

Sc.Sess.Cas. 

S.Ct 

S.D. 

S.E. 

S.E.2d 
Searle & Sm. 
Scl.Cas.Ch. 

Seld. 

Selden 

Selw. 

Serg.&R. 

Sess.Cas. 

Shan. 

Shaw 
Shaw & D. 

Shaw Dec. 

Shaw,Dunl.&B. 

Shaw&M. 

Sheld. 

Shep.Abr. 

Sheph.Sel.Cas. 

Show. 

Show.P.C. 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 

Sim.&St. 

Skin. 

Smale&G. 

Smith 

Smith 

Smith&B. 

Smith K.B. 

Smith Lead.Cas. 

Smith Reg. 

Sm.&M. 

Sm.&M.Ch. 

Smythe 

Sneed 

So. 

So.2d 

Sol.J. 

Som. 

Sp. 

Spinks 

Spinks 

Spinks, P.O. 

Spottisw. 

SpottiswJlQ. 

Sprague 

Stair 

Stark. 

Stat. at L. 

Stew. 

Stew. 

Stew.&P, 

Stockt.Vice-Adm. 

Story 

Str. 


Sasdford’a Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (EngJ 
Sawyer (U.S.) 

Saxton (NJ.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (Ill.) 

South Carolina Equity 
Schoales Sl Lefroy (Ir.) 

Schuylkill Legal Record (Pa.) 
Schuylkill Register (Pa.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New R^orts (Eng.) 

Scranton Law Times (Pa.) 

Scotch Court of Session Cases 

Supreme Court Reporter (U.S.) 

South Dakota 

South Eastern Reporter 

South Eastern Reporter Second Series 

Searle & Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Seldcn’s Notes (N.Y.) 

Selden (N.Y.) 

Sclwyn’s Nisi Prius (Eng.) 

Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Tenn.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Shaw, Dunlop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon (N.Y.) 

Sheppard s Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) _ ^ 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvemail’s Appeals (N.Y.) 

Silvernail’s Supreme (N.Y.) 

Simons (EngJ 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N.H.) 

Smith & Batty (Ir.) 

Smith’s King^s Bench (Eng.) 

Smith’s Leading Cases (Eng.) 

Smith’s Registration (Eng.) 

Smedes & Marshall (Miss.) 

Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 

Southern Reporter Second Series 

Solicitor’s Journal (Eng.) 

Somerset Legal Journal (Pa.) 

Speers (S.C.) 

Spinks Admiralty (Eng.) 

Spinks’ Ecclesiastical and Admiralty 
(Eng.) 

Spinks’ Prize Cases (Eng.) 
Spottiswoode (Sc.) 

Spottiswoode’s Equity (Sc.) 

Sprague (U.S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 

United States Statutes at Large 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 

Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (U.S.) 

Strange (Eng.), 
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8trob. 

Stuart Vice-Adm. 
Stu.M.&P. 

Style 

Sumn. 

Si^.Leg.Ghroxi. 

S;w!2d 

Swab. 

Swab.&Tr. 

Swan 

Swanat. 


Taml. 

Taney 

Tapp. 

Taunt. 

T^lor 

T.B.Mon. 

Tenn. 

Tenn.App. 

Tenn.Cas. 

Tenn.Ch. 

Tenn.Ch.A. 

Tenn.Civ.A. 

Terr.L. 

Tex. 


Tex.A.Civ.Caa. 

Tex.Civ.App. 

Tex.Cr. 

Tex.SuppL 

Tex.Unrep.Gas. 

Thach.Cr. 

Thomp8.&G. 

Thomps.Gas. 

Tinw. 

T. Jones 
T.L.R. 

T.M.R. 

T.&M. 

Toth. 

T.R. 

Transcr.A. 

T.Raym. 

Tread.Gonst. 

Treas.Dec. 

Tr.&H.Pr. 

Trint.T. 

Truem.Eq.Ca8. 

Tuck.Sel.Gas. 

Tuck.Surr. 

T.U.P.Charlt. 

Turn.&R. 

Tyler 

Tyrw. 

Tyrw.&G. 


U.C. 

U.C.Ch. 

U.C.Cham. 

U.C.C.P. 

U.C.E.&A. 

U.C.K.B. 

U.C.Q.B. 

U.C.Q.B.O.S. 

U.S. 

U.S.App.D.C. 
TJ.S.Avmtion Rep. 
U.S.C.A. 

Utah 
Utah 2d 


Va. 

Va.Ca8. 

Va.Ch.Dec. 


Strobhart (S.O.) 

Stuart’s Vice-Admiralty (L.O.) 
Stuart, Milne & Peddle (Sc.) 

Style (Eng.) 

Sumner (U.S.) 

Susquehanna Leiral Chronicle (Pa.) 
South Western Reporter 
South Western Reporter Second 
Scries 

Swabey’s Admiralty (Eng.) 

Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 


Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (N.C.) 

T. B. Monroe (Ky.) 

Tennessee 
Tennessee Appeals 
Unreported Tennessee Cases 
Tennessee Chancery 
Tennessee Chancery Appeals 
Tennessee Civil Appeals 
Territories Law (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appeals 

White & Wilson’s Civil Cases (Tex.) 

Texas Civil Appeals 

Texas Criminal 

Texas Supplement 

Posey’s Unreported Cases (Tex.) 

Thacher’s Criminal Cases (Mass.) 

Thompson & Cook (N.Y.) 

Thompson’s Cases (Tenn.) 

Tinwald (Sc.) 

Thomas Jones (Eng.) 

Times Law Reports (Eng.) 

Trade Mark Reports 
Temple & Mew (Eng.) 

Tothill (Eng.) 

Term Reports (Durnford & East) 
(Eng.) 

Transcript Appeals (N.Y.) 

Thomas ll^mond (Eng.) 

Treadway CJonstitutional (S.C.) 
Treasury Decisions (U.S.) 

Troubat & Haly’s Practice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equity Cases (N.B.) 
Tucker’s Select Cases (Newfoundland) 
Tucker’s Surrogate (N.Y.) 

T. U. P. Charlton (Ga.) 

Turner & Russell (Eng.) 

Tyler (Vt.) 

Tyrwhitt (Eng.) 

Tyrwhitt & Granger (Eng.) 

U 

Upper Canada 
Upper Canada Chancery 
Upper Canada Chamber 
Upper Canada Common Pleas 
Upper Canada Error and Appeal 
Upper Canada King’s Bench Keports 
Upper Canada Queen’s Bench 
Up^per Canada Queen’s Bench Old 
Series 

United States 

United States Appeal Cases (D.C.) 
Aviation Reports (U.S.) 

United States Code Annotated 
Utah Reports 

Utah Reports Second Series 


Virginia 
Virginia Cases 
Chancery Decisions (Va.) 


Va.Dec. 

Van Ness Prise 
Cas. 

Vaugh. 

Vaux 

Vent. 

Vern. 

Vom.Ch. 

Vern.&S. 

Ves. 

Ve8.& B. 

Ve8.Jr. 

V68.Jr.Suppl. 

Ves.SuppL 

Viet. 

Vict.L. 

Vict.L.T. 

Vict.Rep. 

Vict.St.Tr. 

Vin.Abr. 

Virgin Islands 
Vt. 


Walk. 

Walk. 

WaU. 

WalLC.C. 

Wall.Jr. 

Wall.Sr. 

WalUs 

Ware 

Wash. 

Wa8h.2d 

Wash. 

Wash.St. 

Wash.C.C. 

Wash.Co. 

Wash.T. 

Watts 

Watts&S. 

W.Bl. 

W.C.C. 

Webb. A’B.&W.I. 
P.& M. 


(iS:! 


(U.S.) 

(U.S.) 


Web.Pat.Cas. 

Welsh 

Wend. 

West 

West. 

West.L.J. 

West.L.Month. 

West.L.R. 

West.L.T. 

West R. 

West t.Hardw. 
West.Wkly. 

J1917] West. Wkly. 
Whart. 

Wheat. 

Whecl.Cr. 

White&T.Lead. 

Cas.Eq. 

Whitm.Pat.Cas. 

Wight. 

Wilcox 

WiUes 

Wilm. 

Wils. 

Wils.Ch. 

Wils.C.P. 

Wils.Exch. 

Wils.P.C. 

Wils.&S. 

Winch 

Winst 

Wis. 

W. Jones 

W.Kel. 

Wkly.L.Gaz. 


Virginia Decisions 

Van Ness Prize Cases (U.S.) 
Vaughan (Eng.) 

Vaux’s Decisions (Pa.) 
Ventris (Eng.) 

Vernon’s Cases (EngO 
Vernon’s Chancery (Eng.) 
Vernon & Scriven (Ir.) 

Vesey Senior (Eng.) 

Vesey & Beames (Eng.) 

Vesey Junior (Eng.) 

Vesey Junior Supplement 
Vesey Senior Supplement 
Victorian 
Victorian Law 
Victorian Law Times 
Victorian Reports 
Victorian State Trials 
Viner’s Abridgment (Eng.) 
Virgin Islands 
Vermont 


W 

Walker (Pa.) 

Walker’s Chancery (Mich.) 

Wallace 
Wallace 
Wallace . 

Wallace Senior 
Wallis (Ir.) 

Ware (U.S.) 

Washington 

Washington Reports, Second Scries 
Washington (Va.) 

Washin^on State 
Washington Circuit Court (U.S.) 
Washington County Reports (Pa.) 
Washington Territory 
Watts (Pa.) 

Watts & Sergeant (Pa.) 

William Blackstone (Eng.) 
Minton-Senhouse’s Workmen’s Com¬ 
pensation Cases (Eng.) 

Webb. A’Beckett & Williams’ Insol¬ 
vency, Probate, and Matrimonial 
Reports Victoria) 

Webster’s Patent Cases (Eng.) 
Welsh Registry Cases (Ir.) 

Wendell (N.Y.) 

West (Eng.) 

Westmoreland County Law Journal 
(Pa.) 

Western Law Journal (Oh.) 

Western Law Monthly (Oh.) 

Western Law Reporter (Can.) 
Western Law Times (Can.) 

Western Reporter 

West temp. Ilardwicke (Eng.) 

Western Weekly (Can.) 

, [1917] Western Weekly (Can.) 
Wharton (Pa.) 

Wheaton (U.S.) 

Wheeler’s Criminal (N.Y.) 

White & Tudor’s Leading Cases in 
Equity (Eng.) 

Whitman’s Patent Cases (U.S.) 
Wightwicke (Eng.) 

Wilcox (Pa.) 

Willes (Eng.) 

Wilmot’s Notes (Eng.) 

Wilson (Ind.) 

Wilson’s Chancery (Eng.) 

Wilson’s Common Pleas (Eng.) 
Wilson’s Exchequer (Eng.) 

Wilson’s Privy Council (Eng.) 
Wilson & Shaw (Sc.) 

Winch (Eng.) 

Winston (N.C.) 

Wisconsin 

William Jones (Eng.) 

William Kely^e (Eng.) 

Weekly Law Gazette (Oh.) 
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Wkly.N.C. Weekly Notes of Cases (Pa.) 

Wkly.Rop. Weekly Reporter (Eng.) 

Wms.Saund. Williams Notes to Saunders* Reports 

W.N. Weekly Notes (Eng.) 

Wolf.&B. Wolferstan &, Bristow’s Election Gas¬ 

es (Eng.) 

Wolf.&D. Wolferstan & Dew’s Election Cases 

(Eng.) 

Woll. Wollaston (Eng.) 

Woodb.&M. Woodbury & Minot (U.S.) 

Woods Woods (U.S.) 

Woodw. Woodward’s Decisions (Pa.) 

Woolw. Woolworth (U.S.) 

Words & Phrases Words & Phrases 
Wright Wright (Oh.) 

W.Rob. William Robinson’s Admiralty (Eng.) 

Wr.Pa. Wright (Pa.) 

W.Va. West Virginia 

W.W.Harr. W. W. llarrington (Del.) 

W.W.&D. Willmore, Wollaston & Davidson 

(Eng.) 


W.W.&H. 


Wyo. 

Wythe 

Wy.&W. 

Wy.W.&A*Beck. 


Willmore, Wollaston & Hodges (Eng.) 
Wyoming 

Wythe’s Chancery (Va.) 

Wyatt & Webb (Viet.) 

Wyatt, Webb & A’Beckett (Viet.) 


Yates Sel.Cas. 
Y.B. 

Y.&C.Exch. 

Y.&C 0 II. 

Yeates 

Yelv. 

Yerg. 

Y.&.I. 

York 

Young Adm. 
Younge 


Y 

Yates Select Cases (N.Y.) 

Year Book (Eng.) 

Younge & Collyor’s Exchequer (Eng.) 
Younge & Collyer’s Chancery (Eng.) 
Yeates (Pa.) 

Yelverton (Eng.) 

Yerger (^Tcnn.) 

Younge & Jervis (Eng.) 

York Uegal Record (Pa.) 

Young’s Admiralty Decisions (N.S.) 
Younge Exchequer (Eng.) 


LAW REVIEWS AND LAW JOURNALS 


A. B.A.Jour. 
Ala.L.Rev. 
Albany L.Rev. 
Am.J.Int.Iiaw 

Am .Law S.Rev. 

Ark.L.Rev. 

Aust.L.J. 

B. U.L Rev. 
Brooklyn L.Rev. 
Culif.L.Rev. 
(^amb.L.J. 
Chi.-Kent Rev. 
C’olum.L.Rev. 
Com.L J. 

Cornell L.Q. 
Detroit L.Rev. 
Dick L.Rev. 
Fed.B.A.J. 
Fla.L.J. 

Fordham L Rev. 
Geo.Wash.L.Uev. 
Geo.L .1. 
Harv.L.Rev. 
la.L.Rev. 

Idaho L.J. 
lll.L Rev. 
lnd.L.J. 
J.Aui.Jud.Soc. 

J.Comp.Leg. 

J.N A.Referees 
Bank. 

J.Soc.Pub.Teach. 

Law 

John Marshall L. 
Q. 

Kan.City L.Rev. 

Kan.St.L.J. 

Ky.L.J. 

L.J. 

L.Lib.J. 

Law Q.Rev. 

Law Ser.Mo.Bull. 

Law Soc.J. 
Lincoln L.Rev. 
La.L.Rev. 

Loyola L.Rev. 
Marq.L.Rev. 


American Bar Association Journal 
Alabama Law Review 
Albany Law Review 
American Journal of International 
Law 

American Law School Review 
Arkansas Law Review 
Australian Law Journal 
Boston University Law Review 
Brooklyn Law Review 
California Law Review 
Cambridge Law Journal 
(’hicag<»-Kent Review 
('loluml)ia Law Review 
(’ommereial Ijaw’ Journal 
Cornell Law Quarterly 
Detroit Law Review 
Dickinson Law Review 
Federal Bar Association Journal 
Florida Law Journal 
Fordliani Law Review 
George Washington Law Review 
Georgetown laiw .lournal 
Harvard Law Review 
Iowa Law Review 
Idaho Law Journal 
Illinois Law Revi(*w 
Indiana Law Journal 
Journal of the American Judicature 
Society 

Journal of the Society of Comparative 
Legislation 

Journal of the National Association of 
Referees in Bankruptcy 

Journal of the Society of Pub. Teach¬ 
ers of Law 

The John Marshall Law Quarterly 
Kansas City Law Review 
Kansas State Law Journal 
Kentucky Law Journal 
Law Journal 
Law Library Journal 
Law Quarterly Review 
University of Missouri Bulletin, Law 
Series 

Law Society Journal 
Lincoln Law Review 
Louisiana Law Review 
Loyola Law Review 
Marquette Law Review 


Md.L.Rev. 

Mass.L.O. 

Mercer, Beasley 
L.Rev. 

Miami L Q. 

Mich L.Rev. 

Minn L.Rev. 
Miss.L.J. 
Mo.L.Rev. 
Montana L.Rev. 
Neb L.B. 

N.J.L.J. 

N.J.L.RCV. 

N.Y.U.L.Q.Rev. 

Notre Dame Law. 
N C.Ij Rev 
Okla L.Rev. 
Oreg.L.Rev. 

Phil.L J. 

Rocky Mt.L.Rev. 
Rutgers U.L Rev. 
St .lohn’sLRev. 
St. Louis L.Rev. 

So.Calif.L Rev. 
Southwestern L.J. 
Stanford L.Rev. 
Temp L Q. 

Teiin i; Rev. 

Tex L.Rev. 

Tul Ti.Rev. 

IT Chi.LRev. 

IT (Mn L Rev. 

U Detroit L.J. 

U Florida L Rev. 
U.Kan.City L.Rev. 

U. Pa. L.Rev. 

IT. of Pitts.L.Rev. 
lI.Toronto L.J. 
Vanderbilt L.Rev. 
Va.L Rev. 
Wash.L.Rcv. 
Wash.TT.L.Q. 
WaHh.& Lee L.Rev. 
W.Va.L.Q. 

Wis.L.Rev. 

Wyo.L.J. 

Yale L. J. 


Maryland Law Review 
Massachusetts Law Quarterly 

Mercer. Beasley Law Review 
Miami Law Quarterly 
Michigan Law Review 
Minnesota Law Review 
Mississippi Law Journal 
Missouri Law R<*\iew 
Montana Law Review 
Nebraska Law Bulletin 
Now Jersey I^aw Journal 
New Ji'rsey Law Review 
New York University Law Quarterly 
Review 

Notre Dame Lawyer 
North Carolina Law Review 
C)klahoma Law Ri'vicw 
Oregon Law Review 
Philippine Law Journal 
Rocky Mountain Law Review 
Rutgers Univ'ersity Law Ri'view 
St. John’s Law Rc'view 
St. Louis Law Review (now Wash- 
ton Univ(‘rsity Law Quarterly) 
Southern C’alifornia Law Review 
Southwestern Law Journal 
Stanford Law Review 
Temple Law Quarterly 
Tennessei* Law Review 
Texas Law Review 
Tulane Law Review 
University of (iiicago Law Review 
University of Chncinuati Law Review 
University of Detroit Law Journal 
University of Florida Law Review 
University of Kansas City Law Re¬ 
view. 

University of Pennsylvania Law Re¬ 
view 

University of Pittsburgh Law Review 
University of Toronto Law Journal 
Vanderbilt Law Review 
Virginia Law Review 
Washington Law Review 
Washington University Law Quarterly 
Washington and Lee Law Review 
West Virginia Law Quarterly and The 
Bar 

Wisconsin Law Review 
Wyoming Law Journal 
Yale Law Journal 
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IN 

CORPUS JURIS SECUNDUM 


Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accord and Satisfaction 

Account, Action on 

Accounting 

Account Stated 

Acknowledgments 

Actions 

Adjoining Landowners 
Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aerial Navigation 

Affidavits 

Affray 

Agency 

Agriculture 

Aliens 

Alteration of Instruments 

Ambassadors and Consuls 

Amicus Curiae 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 
Assignments 

Assignments for Benefit of 
Creditors 

Assistance, Writ of 


Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney General 

Auctions and Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 

Bastards 

Beneficial Associations 
Bigamy 

Bills and Notes 

Blasphemy 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Building and Loan Associations 

Burglary 

Business Trusts 

Canals 

Cancellation of Instruments 

Carriers 

Case, Action on 

Cemeteries 

Census 

Certiorari 

Champerty and Maintenance 
Charities 

Chattel Mortgages 
Citizens 
Civil Rights 
Qerks of Courts 
Clubs 


Colleges and Universities 

Collision 

Commerce 

Common Lands 

Common Law 

Common Scold 

Compositions with Creditors 

Compounding Offenses 

Compromise and Settlement 

Concealment of Birth or Death 

Conflict of Laws 

Confusion of Goods 

Conspiracy 

Constitutional Law 

Contempt 

Continuances 

Contracts 

Contratos 

Contribution 

Conversion 

Convicts 

Copyright and Literary 
Property 
Coroners 
Corporations 
Costs 

Counterfeiting 

Counties 

Court Commissioners 
Courts 

Covenant, Action of 

Covenants 

Creditors* Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 
Customs Duties 
Damages 
Dead Bodies 
Death 

Debt, Action of 
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LIST OF TITLES 


Declaratory Judgments 

Dedication 

Deeds 

Dependencies, Colonies, and 
British Possessions 
Depositaries 
Depositions 
Deposits in Court 
Descent and Distribution 
Detectives 
Detinue 
Discovery 

Dismissal and Nonsuit 
Disorderly Conduct 
Disorderly Houses 
District and Prosecuting 
Attorneys 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Elruggists 

Drunkards 

Dueling 

Easements 

Ejectment 

Election of Remedies 

Elections 

Electricity 

Embezzlement 

Embracery 

Eminent Domain 

Entry, Writ of 

Equity 

Escape 

Escheat 

Escrows 

Estates 

Estoppel 

Evidence 

Exchange of Property 

Exchanges 

Executions 

Executors and Administrators 

Exemptions 

Explosives 

Extortion 

Extradition 

Extraterritoriality 

Factors 

False Imprisonment 
False Personation 
False Pretenses 


Federal Courts 

Fences 

Ferries 

Finding Lost Goods 

Fines 

Fires 

Fish 

Fixtures 

Flags 

Food 

Forcible Entry and Detainer 

Forfeitures 

Forgery 

Fornication 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent Conveyances 

Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Will 
Grand Juries 
Ground Rents 
Guaranty 

Guardian and Ward 

Habeas Corpus 

Hawkers and Peddlers 

Health 

Highways 

Holidays 

Homesteads 

Homicide 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 
Industrial Co-operative 
Societies 
Infants 
Injunctions 
Innkeepers 
Insane Persons 
Insolvency 
Inspection 
Insurance 

Insurrection and Sedition 
Interest 

Internal Revenue 
International Law 


Interpleader 
Intoxicating Liquors 
Joint Adventures 
Joint Stock Companies 
Joint Tenancy 
Judges 
Judgments 
Judicial Sales 
Juries 

Justices of the Peace 
Kidnapping 
Landlord and Tenant 
Larceny 

Levees and Flood Control 

Lewdness 

Libel and Slander 

Licenses 

Liens 

Limitations of Actions 
Lis Pendens 
Livery Stable Keepers 
Logs and Logging 
Lost Instruments 
Lotteries 

Malicious Mischief 
Malicious Prosecution 
Mandamus 
Manufactures 
Maritime Liens 
Marriage 

Marshaling Assets andi 
Securities 
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CORPUS JURIS 
SECUNDUM 

VOLUME FIVE 


APPEAL AND ERROR 

This Title includes review by superior tribunals of judicial action of inferior tribunals in general, 
and, more particularly, such review of decisions of courts of record in civil actions, by removal of the 
cause to the higher court by appeal or writ of error, or by hearing on a case made and reported or cer¬ 
tified by the lower court, or on exceptions taken in the lower court; nature and scope of the remedy and 
of appellate jurisdiction in general; proceedings in the trial court to make objections to its action avail¬ 
able on appeal, writ of error, etc.; proceedings to take and perfect appeals, sue out writs of error, etc., 
and effect thereof and of supersedeas or stay pending appeal, error, etc.; removal of cause, record, etc., 
to higher court; hearing and determination of appeals, writs of error, exceptions, etc., effect of decisions 
thereon, and proceedings on such decisions; and liabilities on and enforcement of securities given to per¬ 
fect appeal or obtain supersedeas, stay, etc. 

Matt«n not in tiiii Title, treated eliewhere In thli woilc. lee Deicrintlve-Word Index 

Analysis, 

I. NATURE AND POEM OP REMEDY, §§ 1-38 

n. NATURE AND GROUNDS OP APPELLATE JURISDICTION, §§ 39-i5 

in. DECISIONS REVIEWABLE, §§ 46-166 

A. In General, §§ 46-49 

B. Dependent on Nature or Form of Proceeding, §§ 50-52 

C. Dependent on Amount in Controversy, §§ 53-90 

1. In General, §§ 53-55 

2. Jurisdiction Irrespective of Amount in Controversy, §§ 56-64 

3. Character and Application of Pecuniary Restrictions, §§ 65-67 

4. Showing and Determination of Amount or Value, §§ 68-90 

a. IN general, §§ 68-73 

b. particular considerations in determination of amount or value, §§ 74-90 

D. Dependent on Nature and Scope of Decision, §§ 91-152 

1. In General, §§ 91-111 

2. Decisions as to Particular Matters, §§ 112-139 

3. Decisions in Particular Actions or Proceedings, §§ 140-150 

4. Decisions of Intermediate Appellate Courts, §§ 151-152 

E. Dependent on Rendition, Form, or Entry of Judgment, Order, or Decree, §§ 153-166 
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BIGBT OF XEVZSW, SS 167-227 

A. Piftsoifs Entitxxd, §§ 167-n205 

1. General Principles, §§ 167-183 

Z PorHctUoir LUiganis and Persons in Particular Relations, §§ 184-20S 

DsntxvATioN OK Loss OF Right, §§ 206-227. 

1. In General, 

2. Waiver or Estoppel and Agreements Affecting Right, §§ 210-225 
3t. Waiver of Objections to Right of Appeal, §§ 226- 227 

▼. PBESBNTATIOH ABB RESERVATION IN LOWER COURT OF GROUNDS OP REVIEW, 
S§ 22S-390 

A. Nscxssitt and Sufficisncy in General, §§ 228-243 

B. Objections and Motions and Rulings Thereon, §§ 244-322 

1. Necessity and Sufficiency, §§ 244-319 

a. IN GENERAL, §§ 244-253 

b. RELATING TO PARTICULAR MATTERS OR PROCEEDINGS, §§ 254-319 

2. Necessity for Ruling on Objections, §§ 320-322 

C Exceptions^ SS 323-351 

1. In General, i 323 

2. Necessity and Sufficiency, §§ 324-344 

3. Time of Taking or Noting Exceptions, §§ 345-347 

4. By Whom Taken, %%3A»^9 

5. Waiver of Exceptions, §§ 350-351 

D. Motions for New Trial, §§ 352-388 

1. Necessity and Sufficiency in General, §§ 352-365 

Z Necessity and Sufficiency of Motion as to Particular Errors or Rulings, §§ 366-388 

E. Cases or Questions Reserved, Certified or Reported, §§ 389-390 

VL PARTIES, S9 391-424 

A. In General, § 391 

B. Appellants or Plaintiffs in Error, §§ 392-397 

C. Appellees, Respondents, or Defendants in Error, §§ 398-401 

D. Intervention, §§ 402-403 

E. Transfer or Devolution of Interest, §§ 404-405 

F. Death of Party, §§ 406^12 

G. Designation and Description, §§ 413-417 

H. Defects^ Objections, and Amendments, §§ 418-424 

vm REQxnsrrEs abb proceedings foe transfer of cause, §§ 425-604 

A, In General, §9 425-427 

B. Time for Taking and Perfecting, §§ 428-462 

L In General, U 42^38 

Z Comsnencement of Period of Limitation, §§ 439-448 

3. Effect of Disability or Death of Party or Counsel, §§ 449-452 

4. What Constitutes Taking and Perfecting Proceedings, §§ 453-454 

5. Effect of Delay in Taking or Perfecting Proceedings, §§ 455-460 

6. Premature Appeal or Other Proceeding for Review, §§ 461-462 

C Appucation for and Allowance of Appeal or Writ of Error, §§ 463-495 
D* Payment of Costs and Fees, §§ 496-498 
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vn. REQUISITES Al^PBOOEEDmaS FOB TEANBFBB OF OAU8B--<:oati«^ 

E. Bond, Undertakings, and Other Security, §§ 49^573 

1. Definitions, Nature, and Object, §§ 491^500 

2. Necessity, §§ 501-525 

a. IN general, §§ 501-510 

b. deposit in lieu of bond or undertaking, §§ 511-512 

c. exemptions, §§ 513-520 

d. proceedings in forma pauperis, §§ 521-525 

3. Requisites and Sufficiency of Bond or Undertaking, 526-566 

a. IN GENERAL, §§ 526-531 

b. PARTIES, §§ 532-538 

C. FORM AND CONTENTS, §§ 539-541 

d. amount of PENALTY AND CONDITIONS, §§ 542-546 

e. SUPERSEDEAS BOND OR UNDERTAKING COMBINED WITH, OR OPERATING AS, APPEAL 

BOND OR UNDERTAKING, §§ 547-548 

f. EXECUTION, §§ 549-554 

g. APPROVAL, §§ 555-561 

h. DELIVERY, FILING, AND SERVICE OR NOTICE, §§ 562-566 

4. Amendments and New or Additional Bonds or Undertakings, (§ 567-571 

5. Waiver, §§ 572-573 

F. Writ of Error, Citation, or Notice, §§ 574-595 

1. Necessity of Appellate Process or Notice, §§ 574-576 

2. Writ of Error, §§ 577-584 

3. Citation or Other Process, §§ 585-589 

4. Notice of Appeal, §§ 590-594(7) 

5. Effect of Failure to Serve Process or Give Notice and Waiver, S 595 

G. Entry or Docketing, §§ 596-600 

H. Appearance in Appellate Court, §§ 601-604 

Vni. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR^ §S 605-624 

IX. SUPERSEDEAS OR STAY OF PROCEEDINGS, §§ 625-679 

A. Definition, § 625 

B. Operation of Appeal or Writ of Error as Supersedeas or Stay, §§ 626-628 

C. Right to Supersedeas or Stay, §§ 629-632 

D. Allowance by Court, Judge, or Clerk, and Issue of Writ, §§ 633-642 

E. Bond or Other Security, and Counter Bond, §§ 643-657 

F. Modification or Vacation of Supersedeas or Stay, §§ 658-661 

G. Operation and Effect of Supersedeas or Stay and Proceedings in Violation There¬ 

of, §§ 662-674 

H. Proceedings in Violation of Supersedeas or Stay, §§ 675-677 

I. Effect of Failure to Obtain Supersedeas or Stay, §§ 678-679 

X. RECORD AND PROCEEDINGS NOT OF RECORD, §§ 686-1216 

A. Matters to be Shown by Record, §§ 680-728 

1. In General, § 680 

2. Jurisdiction of Appellate Court, §§ 681-690 

3. Jurisdiction of Lower Court, §§ 691-692 

4. Proceedings Sustaining Judgment, Order, or Decree, §§ 693-701 

5. Evidence, §§ 702-705 

6. Filing of Papers Part of Record, § 706 

7. Making and Filing of Dill of Exceptions, Case, or Statement, %% 707-708 

8. Grounds of Review and Presentation and Reservation Thereof, 709-726 

9. Proceedings of Intermediate Courts, §§ 727-728 
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Z. BEOOBD AJn> PBOOEBDmOS NOT OF BB001lD>-<Gontii»Ma 

B. ScoPB AND Contents of Kecoed, §§ 729-784 

C. Necessity op Bill of Exceptions, Case, or Statement of Facts, §§ 785-801 

D. Contents, Making, and Settlement of Bill of Exceptions, §§ 802-909 

1. In General, 

2. Cases in Which Allowable, §§ 807-813 

3. Form of Bill and Number Required, §§ 814-817 

4. Contents of Bill^ §§ 818-837 

5. Construction arid Operation of Bill, §§ 838-839 

6. Settlement, Filing, and Service of BUI, §§ 840-890 

a. IN general, §§ 84Q-843 

b. MANNER OF SETTLEMENT, §§ 844-850(7) 

C. NOTICE OF SETTLEMENT OR FILING TUEREOF, §§ 851-852 
d. TIME OF SETTLEMENT, §§ 853-870 
C. SIGNING AND SEALING, §§ 871-873 

f. FILING, §§ 874-877 

g. SERVICE, §§ 878-881 

h. MANDAMUS TO COMPEL SETTLEMENT, §§ 882-889 

i. APPEAL OR OTHER PROCEEDING TO REVIEW REFUSAL TO SETTLE, § 890 

7. Amendment and Correction of Dill, §§ 891-901 

8. Alterations and Mutilations, §§ 902-903 

9. Quashing or Striking out Bill, §§ 904-909 

E. Contents, Making, and Settlement of Case or Statement of Facts, §§ 910-972 

1. In General, §§ 910-915 

2. Scope and Sufficiency, §§ 916-928 

3. Making, Filing, and Serving Proposed Case or Statement, §§ 929-938 

4. Proposed Amendments or Counter Case or Statement, §§ 939-942 

5. Settlement and Signing by Court or Judge, §§ 943-963 

6. Filing after Settlement, §§ 964-966 

7. Agreed Case or Statement, §§ 967-968 

8. Quashing or Striking Case or Statement, §§ 969-972 

F. Contents, Making, and Settlement of Certificate of Evidence, §§ 973-978 

G. Report by Trial Judge of Facts Found, §§ 979-981 

H. Abstracts of Record, §§ 982-1019 

1. /n G^n^roZ, §§ 982, 983 

2. Making and Preparing, §§ 984-985 

3. Scope and Sufficiency, §§ 986-999 

4. Additional or Counter Abstract of Appellee, §§ lOCO-1004 

5. Agreed Abstracts, §§ 1005-1006 

6. Amended and Supplemental Abstracts, §§ 1007-1011 

7. Striking, §§ 1012-1013 

8. Briefs of Evidence, §§ 1014-1019 

L Making, Form, and Requisites of Transcript or Return, §§ 1020-1053 

1. In General, §§ 1020-1024 

2. Preparation of Transcript, §§ 1025-1030 

3. Scope and Sufficiency, §§ 1031-1050 

a. form and arrangement, §§ 1031-1036 

b. matters included, §§ 1037-1050 

4. Paper Books, § 1051 

5. Supplemental Transcript or Return, §§ 1052-1053 

J. Authentication and Certification, §§ 1054-1077 

K, Printing, Transmission, Filing, and Service of Copies, §§ 1078-1099 

1. Printing or Typing, §§ 1078-1081 
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2. Transmission and Filing, §§ 1082-1095 

3. Service of Copies, §§ 1096-1099 

L. Defects, Objections, Amendments, and Corrections, §§ 1100-1141 

1. Effect of Defects or Omissions, §§ 1100-1113 

2. Objections, Amendment, and Correction, §§ 1114-1126 

3. Waiver and Cure of Defects or Objections, and Striking, §§ 1127-1132 

4. Certiorari or Other Proceedings to Bring Up Record, §§ 1133-1141 

M. Conclusiveness and Effect, and Conflict in Record, §§ 1142-1153 

N. Questions Presented for Review, §§ 1154-1205 

O. Matters Not Apparent of Record, §§ 1206-1216 

XI. ASSIGNMENT OP ERRORS, §§ 1217-1310 

A. In General, § 1217 

B. Necessity for Assignment and Effect of Failure to Make or File, §§ 1218-1242 

1. In General, §§ 1218-1220 

2. Applications of Rule, §§ 1221-1237 

3. Exceptions to Rule, §§ 1238-1242 

C. Form and General Requisites, §§ 1243-1247 

D. Joint and Several Assignments, §§ 1248-1250 

E. Specification of Errors and Scope and Effect of Assignment, §§ 1251-1279 

1. In General, §§ 1251-1259 

2. Application of Rules to Particular Rulings or Assignments, §§ 1260-1279 

F. Filing, Annexing to Record, and Service, §§ 1280-1282 

G. Defects, Objections, and Amendment, §§ 1283-1286 

H. Pleading to Assignment and Joinder in Error, §§ 1287-1298 

I. Assignments of Cross Errors, §§ 1299-1310 

Xn. BRIEFS, §§ 1311-1345 

A. In General, §§ 1311-1315 

B. Form and Requisites, §§ 1316-1332 

C. Reply Briefs, and Supplemental, Additional, or Amended Briefs, §§ 1333-1334 

D. Printing or Typewriting, and Service of Briefs, §§ 1335-1336 

E. Filing of Briefs, §§ 1337-1342 

F. Matters Admitted or Not Controverted, §§ 1343-1345 

Xin. DISMISSAL, WITHDRAWAL, OR ABANDONMENT, §§ 1346-1394 

A. Dismissal or Withdrawal in General, §§ 1346-1352 

B. Grounds for Dismissal, §§ 1353-1365 

C. Motion to Dismiss, §§ 1366-1380 

D. Order of Dismissal and Dismissal Without Prejudice, §§ 1381-1383 

E. Effect of Dismissal, §§ 1384-1386 

F. Abandonment, §§ 1387-1390 

G. Vacating Order and Reinstatement, §§ 1391-1394 

XIV. DOCKETS, CALENDARS, AND FROCEEDINGS PRELIMINARY TO HEARING, §§ 1395- 
1399 

XV. HEARING AND REHEARING, §§ 1400-1452 

A. Hearing, §§ 1400-1407 

B. Rehearing, §§ 1408-1452 

1. Power to Grant, Nature of Right, and Purpose of Rehearing, §§ 1408-1410 
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B. Rehearing— Continued 

2. Grounds for Rehearing, §§ 1411-1427 

3. Application for Rehearing, §§ 1428-1444 

4. Order Granting Rehearing, §§ 1445-1446 

5. Scope and Conduct of Hearing and Relief Granted, §§ 1447-14S2 

XVL REVIEW, §§ 1463-1834 
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22. Proceedings after Judgment, §§ 1797-1800 
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A. In General, §§ 1835-1845 
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A. In General— p 34 

§ 1217. Nature and object—p 34 
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1255. Assignment of one error as affecting consideration of another—p 103 

1256. Reference to record—p 104 

1257. Matters in conflict with record—p 105 

1258. Matters not shown by record—p 106 

1259. Joinder of error in law and error in fact—p 106 

2. Application of Rules to Particular Rulings or Assignments —^p 106 
§ 1260. Pleadings—p 106 

1261. Parties and process--p 113 

1262. Interlocutory proce<’dings in general—p 114 
12()3. Conduct of trial in I'^eneral—^p 114 

1264 (1). Evidence—p 116 

1264 (2). -Admission and exclusion—^p 116 

1264 (3). -Weight and sufficiency—p 126 

1265. Submission of issues or questions to jury—p 139 

1266. Instructions and answers to points—p 143 

1267. - Separate specifications of errors—p 150 

1268. — Identifying, setting out, or quoting instructions—p 152 

1269. - Illustrations of defective assignments—p 153 

1270. Verdict, findings of fact, and conclusions of law—p 155 

1271. Report of referee, master, auditor, etc.—p 163 

1272. Decision, judgment, order, or decree—^p 163 

1273. Motions in general—p 172 

1274. ' Motions for new trial—p 172 

1275. - Necessity and sufficiency of assignment of error in overruling motion— 

p 172 

1276. - Necessity of specifying each ground—p 174 

1277. - Where appeal from order granting or refusing motion—p 178 

1278. Motion in arrest of judgment—p 179 

1279. Proceedings after judgment—^p 179 

See also descriptive word index in volume containing end of this Title 
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XL ASSIOmiENT OF EBEOBS—Continued 

Fo' FzunC, Annexing to Record, and Service— 180 
§ 1280. In general—p 180 

1281. Time for filing—p 182 

1282. Service—^p 186 

G. Defects, Objections, and Amendment— p 187 

§ 1283. Defects and objections in general—^p 187 

1284. Waiver—^p 191 

1285. Aider by extrinsic matter—^p 192 

1286. Amendments and additional assignments—p 192 

H. Pleading to Assignment and Joinder in Error— p 195 

§ 1287. Right to plead or demur—^p 195 

1288. Classification, nature, and effect of pleas—p 195 

1289. - Common plea—p 197 

1290. - Special pleas in general—p 197 

1291. - Release of errors—p 198 

1292. - Statute of limitations—p 199 

1293. - Pleading several pleas—p 200 

1294. Time of filing pleading—^p 200 

1295. Effect of failure to plead—p 200 

1296. Objections waived by joinder—p 203 

1297. Withdrawal of joinder—^p 203 

1298. Demurrers—p 203 

I. Assignments of Cross Errors— p 204 

§ 1299. Right to assign—p 204 

1300. Necessity for assignment—^p 209 

1301. Form and requisites—p 212 

1302. -Attaching to record—p 213 

1303. - Place of filing—p 213 

1304. - Names of parties—^p 213 

1305. - Notice, leave to file, and time of filing—p 213 

1306. - Necessity of redocketing—p 214 

1307. Scope and effect—p 214 

1308. - Effect on right to dismiss appeal—p 215 

1309. -Effect of dismissal of appeal—p 215 

1310. -Effect of overruling assignment on right to writ of error—p 215 

Xn. BRIEPS—p 216 

A. In General— p 215 

§ 1311. Definition and object—p 215 

1312. Necessity—p 216 

1313. Who may file—p 217 

1314. Effect of failure to file—p 218 

1315. Filing briefs used in intermediate appellate court—237 

B. Form and Requisites— p 238 

§ 1316. In general—^p 238 

1317. Statement of case—p 246 

1318. -Necessity and sufficiency of statement—p 246 

1319. - Statement obviating necessity for examination of record—^p 276 

See also descriptive word index in volume containing end of this Title 
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XIL BRIEFS—-Continued 

B. Form and Requisites — Continued ’ 

§ 1320. -References to record—278 

1321. Restatement of errors specified in assignment of errors—^p 282 

1322. Specification of errors—p 286 

1323. -Propositions and statements accompanying assignments of error —p 312 

1324 (1). Points and arguments^—p 323 

1324 (2). -Arguments—p 334 

1324 (3). -Applications of rules—^p338 

1325. Citation of authorities—^p 342 

1326. Urging points not raised in lower court or not assigned as error—^p 346 

1327. Disrespectful or abusive language—p 346 

1328. Number of briefs filed—p 349 

1329. Signature—p 350 

1330. Cure of defects by brief of opposite party—^p 350 

1331. Striking—p 351 

1332. - Noncompliance with rules—^p 352 

C. Reply Briefs, and Supplemental, Additional, or Amended Briefs —p 355 

§ 1333. Reply briefs—p 355 
1334. Supplemental, additional, or amended briefs—^p 359 

D. Printing or Typewriting, and Service of Briefs —^p 364 

§ 1335. Printing or typewriting—p 364 
1336. Service—p 365 

E. Filing of Briefs —p 369 

§ 1337. In lower court—^p 369 

1338. In appellate court—p 370 

1339. Effect of failure to file in time—p 372 

1340. Excuses for failure to file in time—p 380 

1341. Extending or abridging time for filing—p 385 

1342. Waiver of objection—p 388 

• 

F. Matters Admitted or Not Controverted— p 389 

§ 1343. In general—p 389 

1344. Uncontroverted statements in appellant’s brief—p .391 

1345. Uncontroverted statements in appellee's brief—p 394 

Xm. DISMISSAL, WITHDRAWAL, OR ABANDONMENT—p 394 

A. Dismissal or Withdrawal in General — ^p 394 

§ lv346. Power to order dismissal—p 394 

1347. - Appellate court—p 394 

1348. - Lower court—p 395 

1349. Dismissal on consent—p 396 

13.S0. Voluntary dismissal or withdrawal—p 397 

1351. - Leave of court or consent of appellee—p 400 

1352. - Payment of costs and withdrawal of bond—^p 401 

B. Grounds for Dismissal —p 401 

§ 1353. In general—p 401 
1354 (1). Want of actual controversy—p 404 
13.54 (2). - Collusive appeals—p 418 

See also descriptive word index in volume containing end of this Title 
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ZZXL DISMISSAIk WZTEDKA.WAIi,OSABAin>ONlll!NT— Continned 
B. Grounds for Dismissal— Continued 

§ 1354 (3). -Effect of delay or lapse of time—p418 

1354 (4). -Effect of appointment to, suspension or removal from, or reinstate¬ 

ment to, office, or expiration of term thereof—p 421 
1354 (5). -Effect of settlement—^p 422 

1354 (6). -Effect of compliance with iudfi:ment or order or acceptance of 

benefits thereof— p 424 

1355. Want of jurisdiction—^p 428 

1356. Defects in proceedings in lower court—p 432 

1357. Defects in proceedings for review—p 434 

1358. Proceedings frivolous or for delay—p 436 

1359. Want of prosecution—^p 439 

1360. Want of revival on death of party—^p 442 

1361. Want of right to appeal—p 442 

1362. Review unnecessary or ineffectual—p 444 

1363. Error not shown—p 456 

1364. Waiver of defects or objections—^p 457 

1365. Curing defects—^p 458 

C Motion to Dismiss —^p 461 

§ 1366. Necessity in general—^p 461 

1367. Plea in abatement or in bar—^p 461 

1368. Dismissal by court of its own motion—p 463 

1369. Nature, office, and effect of remedy by dismissal—p 469 

1370. Who may make—p 470 

1371. Who may oppose—^p 471 

1372. Notice—p 472 

1373. -Waiver of want of or defects in notice—^p 473 

1374. Time for making—p 473 

1375. Form and requisites of motion—p 479 

1376. Service of motion—p 482 

1377. Hearing and determination—p 482 

1378. Amendment—p 498 

1379. Successive motions—^p 498 

1380. Waives or withdrawal of motion—p 499 

D. Order of Dismissal and Dismissal Without Prejudice —^p 499 

§ 1381. Order in general—p 499 

1382. Conditional dismissal—^p 501 

1383. Dismissal without prejudice—p 501 

E. Effect of Dismissal —^p 503 

§ 1384. In general—^p 503 

1385. As affirmance of judgment—^p 506 

1386. In lower court—^p 507 

F. Abandonment —p 510 

§ 1387. In general—p 510 

1388. What constitutes—p 510 

1389. Effect—p 513 

1390. Order declaring proceedings abandoned—^p 514 

See aleo descriptive word index in volume containing end of this Title 
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Xm. DISMISSAL, WITHDEAWAL, OB A£ANl>ONMENT--Coiitmtied 
G. Vacating Order and Reinstatement— p S14 

§ 1391. Grounds—514 

1392. Motion to reinstate —p 517 

1393. Order of reinstatement—^p 519 

1394. Mandamus to compel reinstatement—^p 519 

ZIV. DOOEETS, CALENDARS, AND PROCEEDINGS PRELIMINARY TO HEARING—p 619 

§ 1395. Making and keeping dockets and calendars—^p 519 

1396. Order of causes in general—^p 520 

1397. Advancement of cause—^p 521 

1398. Striking from calendar—^p 524 

1399. Notice of hearing and argument—^p 526 

XV. HEARING AND REHEARING—p 627 

A. Hearing —p 527 

§ 1400. Conduct—p 527 

1401. -Arguments of counsel—^p 528 

1402. -Consideration of cause as a whole—^p 532 

1403. -Consolidating and hearing causes together—p 532 

1404. Condition of cause and time of hearing in general— p 534 

1405. Continuance or postponement—p 534 

1406. Suspension or stay—p 536 

1407. Setting aside submission—^p 536 

B. Rehearing —p 537 

1. Power to Grant, Nature of Right, and Purpose of Rehearing — p 537 

§ 1408. Power to grant—p 537 

1409. Nature of right to rehearing—^p 538 

1410, Purpose of rehearing—^p 538 

• 2. Grounds for Rehearing —p 539 

§ 1411. In general—p 539 

1412. Probable alteration of decision on rehearing before court differently con¬ 

stituted—p 543 

1413. Defects or errors relating to record—p 543 

1414. Failure to set out reasons for decision—p 544 

1415. Erroneous reasons for correct decision—p 1415 

1416. Decision by divided court—p 545 

1417. Failure sufficiently to present case—p 545 

1418. Importance of question involved—p 546 

1419. Inaccuracy of statements in opinion—^p 546 

1420. Matters not in record—p 547 

1421. Matters not urged at first hearing—p 547 

1422. Newly discovered evidence—p 551 

1423. Points or authorities overlooked—p 552 

1424. Conflict with decision in another case—p 552 

1425. Want of necessary parties—p 553 

1426. Enactment of statute after submission of cause—p 553 

1427. Death of a party to action—p 553 

See also descriptive word index in volume containing end of this Title 

13 




iSmSAL* imtOB 


6 G«J»S< 


XV. BEABIHO Airo BEHEABlVCh-4^ntiiinea 

3. REBSABiifG—Continued 

3. ApplicaHon for Rehearing —p 553 
{ 1428. In general—553 

1429. Parties—^p 554 

1430. Manner of application in general—^p 555 

1431. Form and contents of application—p 555 

1452. -Briefs and citation of authorities—^p 556 

1433 . -Certificate of counsel—^p 557 

1434. Leave of court—p 558 

1435. Notice and service of copies—p 558 

1436. Rehearing on court's own motion—p 558 

1437. To what court application made—p 558 

1438. Time for making application—p 559 

1439. Answer and opposing briefs—p 561 

1440. Rejoinder—p 561 

1441. Hearing and determination—p 561 

1442. Second application—p 564 

1443. Denying, dismissing, or striking out application —p 566 

1444. Effect of filing application—p 567 

4. Order Granting Rehearing —p 568 
§ 1445, In general—^p 568 

1446. Operation and effect—p 569 

5. Scope and Conduct of Hearing, and Relief Granted —p 570 
S 1447. Scope and conduct in general—p 570 

1448. Contentions other than those made on original hearing—^p 571 

1449. Record on rehearing—p 573 

1450. Argument on rehearing—p 574 

1451. Division of court—p 574 

1452. Relief granted—^p 575 

XVL REVIEW—p 576 

A. Scope and Extent in General— p 576 

{ 1453. Introductory statement—p 576 

1454. Review dependent on whether questions are of law or of fact—p 577 

1455. Matters not necessary to decision on review—p 593 

1456. Review dependent on mode of trial in lower court—^p 627 

1457. -Trial by court in general—p 628 

1458. -Trial on agreed statement of facts—p 629 

1459. - Review dependent on certification of evidence or facts proved—p 633 

1460. - Review dependent on findings of fact and conclusions of law—p 634 

1461. - Review dependent on declarations or propositions of law—p 643 

1462. - Trial in equitable actions—p 647 

1463. -Trial or proceedings before referees, masters, auditors, and like of¬ 

ficers—p 650 

1464 (1). Theory and grounds of decision of lower court—p 651 

1464 (2). - Rulings as to pleadings—p 668 

1464 (3). - Rulings as to evidence—p 673 

1464 (4). — Dismissal or nonsuit—p 675 
1464 (5). - Direction of verdict—p 677 

Sec aIm descriptive word index in volume containing end of this Title 
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XVL REVIEW—Continued 

A. Scope and Extent in GENERAi^Continued 

§ 1464 (6). -Instructions—p 679 

1464 (7). - Grant or refusal of new trial—p 684 

1464 (8). -Other matters—^p 693 

1465. Review dependent on nature of decision appealed from— p 694 

1466. -On appeal from final judgment—^p 709 

1467. -On appeal from judgment by default, xlecree pro oemfesso, or orders 

relating thereto—p 711 

1468. - On appeal from judgments of dismissal or nonsuit—p 713 

1469. - On appeal from rulings directing verdict or from judgment on de¬ 

murrer to evidence—p 719 

1470. -On appeal from order or motion for new trial—p 722 

1471. - On appeal from order or motion to amend or correct judgment or record 

—p 729 

1472. - On appeal from part of judgment or order or frooi one of several judg¬ 

ments or orders—p 729 

1473. Review dependent on mode of review—^p 731 

1474. - Writ of error—p 732 

1475. - Appeal—p 733 

1476. - Exceptions—p 735 

1477. - Cases or questions reported, reserved, or certified—p 738 

1478. - Motion for new trial—p 743 

1479. Review dependent on stipulation as to matters reviewed—p 743 

1480. Matters or evidence considered in determining question—744 

1481 . - Matters occurring in former trials and appeals and other cases—^p 754 

1482. - Pleadings and rulings thereon—p 758 

1483. - Submission of case to jury—p 767 

1484. - Instructions and rulings thereon—^p 769 

1485. - Verdict and findings, and review thereof—p 771 

1486. - Grant or refusal of new trial—p 775 

1487. - Matters subsequent to ruling complained of—p 777 

1488. - Matters not offered or introduced in evidence—^p 779 

1489. - Matters erroneously received in evidence—p 781 

1490. - Matters excluded from evidence—^p 784 

B. Interlocutory, Collateral, and Supplementary Proceedings anb 

Questions —p 786 

§ 1491. On appeal from final judgment—p 786 

1492 (1). - Previous orders or decrees rcviewable—^p 788 

1492 (2).-Orders or rulings as to particular matters—p 791 

1492 (3).-In equity—p 806 

1493. - Subsequent orders and proceedings reviewaWe—p 810 

1494. On appeal from prior interlocutory order—^p 815 

1495. - Order overruling or sustaining demurrer—822 

1496. On appeal from subsequent order—^p 823 

C. Parties Entitled to Allege Error —p 827 

1. In General —^p 827 

§ 1497. Appellant or plaintiff in error—p 827 

1498. Appellee or defendant in error—^p 836 

1499. Persons not parties in appellate court—^p 852 

1500. Error affecting coparty only—p 853 


See also descriptive word index in volume containing «d of tUiTitlo 
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C Parttbs Entitled to Allege Ehroe—C ontinued 
2. Estoppel to Allege Error 

§ 1501. Error committed or invited by party complaining—^p 857 

1502. -Jurisdiction and venue—^p 861 

1503. -Nature and theory of cause and grounds of action or defense— p 863 

1504. — Parties and process—p 882 

1505. - Pleadings—p 884 

1506. -Evidence and witnesses—^p 892 

1507 (1). -Instructions and refusal thereof—^p911 

1507 (2).-Instructions given at request of complaining party—p 915 

1507 (3),-Instructions substantially the same as those requested by com¬ 

plaining party; common error—p921 

1507 (4). —-Instructions in accord with theory advanced by complaining 

party—p 930 

1507 (5). —-Instructions based on facts admitted or assumed, or on im¬ 

proper evidence introduced by complaining party—^p 931 

1507 (6).-Modification of instructions—^p 931 

1507 (7).-Instructions relative to amount of recovery—p932 

1507 (8).-Submission of issue or question to jury—^p 934 

1507 (9).-Failure or refusal to instruct—p 940 

1508. - Mode and conduct of trial—p 942 

1509. -Verdict or findings—^p 946 

1510. — Judgment or order—^p 949 

1511. -Amount of recovery or extent of relief—p 950 

1512. -Rulings and proceedings on motions—p 953 

1513. — Defects in proceedings for review—p 955 

1514. Assent to, or recognition of validity of, proceedings—p 956 

1515. - By pleading over or proceeding to trial—p 969 

1516. - By taking or failing to take an appeal—p 970 

D. Amendment, Additional Proofs, and Trial of Cause Anew —^p 971 

1. Amendments and Additional Proofs —p 971 

§ 1517. Amendment of proceedings of lower court—^p 971 

1518. -As to parties—^p 973 

1519. -As to pleadings—^p 974 

1520. -As to judgment—p 981 

1521. Additional proofs—^p 982 

1522. -General rule—p 982 

1523. -Limitations of rule—^p 987 

2. Trial De Novo —^p 988 

§ 1524. Nature—^p 988 

1525. Right to—p 989 

1526. - Equitable proceedings—p 992 

1527. -Appeals from probate courts—^p 1006 

1528. Scope of inquiry—^p 1007 

1529. Mode and conduct of trial—^p 1019 

1530. -Pleadings—^p 1019 

Seo also descriptive word index in volume containing end of this Title 
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D. Aihendment, Additional Proops, and Trial op Cause Anew—C ontinued 

2. Trial De Novo —Continued 

§ 1531. -Evidence—1022 

1532. - Submission of issues to jury—1024 

E. Presumptions —p 1025 

§ 1533. General rules—^p*1025 

1534. General applications and limitations of rules—p 1039 

1535. Grounds and forms of action or defense—p 1065 

1536. Organization and jurisdiction of lower court—^p 1066 

1537. Venue and transfer of causes—p 1071 

1538. Parties, process, and appearance—^p 1073 

1539. Pleading—p 1077 

1540. - Demurrers—^p 1087 

1541. - Amended and supplemental pleadings in general—p 1098 

1542. - Amendments regarded as made—p 1101 

1543. - Striking out or dismissal—p 1108 

1544. Interlocutory proceedings and provisional remedies—p 1112 

1545. - Time of trial or hearing, and continuance—p 1113 

1546. - Injunction—p 1115 

1547. - Attachment or garnishment—p 1117 

1548. - Receivers—p 1118 

1549. - Taking and suppression of depositions—^p 1120 

1550. - Other matters—p 1120 

1551. Right to jury trial and waiver thereof—p 1121 

1552 Qualifications, selection, and swearing of jurors—p 1122 

1553. Reference—p 1124 

1554. Conduct of trial in general—p 1126 

1555. Admissibility and reception of evidence—p 1132 

1556. - Admissibility and rulings thereon—p 1132 

1557. - Reception, use, and limitation of use in general—^p 1141 

1558. - Competency, examination, credibility, and impeachment of witnesses— 

p 1144 

1559 (1). Dismissal, nonsuit, demurrer to evidence, or direction of verdict—^p 1147 

1559 (2). - Demurrer to evidence—p 1149 

1559 (3). - Dismissal—p 1156 

1559 ( 4 ). - Nonsuit—p 1163 

1559 (5). - Direction of verdict—p 1172 

1560. Instructions—p 1196 

1561. Custody and conduct of jury—p 1209 
1562 (1). Verdict in general—p 1211 

1562 (2). - Form and reception—p 1213 

1562 (3). - Matters considered by jury—p 1214 

1562 (4). - Sufficiency of evidence to support—p 1222 

1562 (5). - Interrogatories and special verdicts—p 1246 

1562 (6). - Matters decided—p 1254 

1562 (7). -Theory or grounds of verdict—p 1256 

1563. Findings of fact and conclusions—p 1258 

1564 (1). - Findings by court—p 1258 

1564 (2).-Requests for findings—p 1265 

1564 (3).-Waiver of special finding—p 1266 

1564 (4).-Relation of findings to pleadings and issues—p 1267 
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XVL B£VIllW----ContinE6d 

E. PsESXTiamoNfi—Continued 

§ 1564 (5).-Evidence considered by trial court—1268 

1564 (6). -— Sufficiency of evidence to support findings—^p 1276 

1564 (7).-Burden of showing error—p 1298 

1564 (8).-Implied findings—p 1299 

1564 (9)'.-Interpretation of findings—p 1314 

1565. - Findings by referee, master, auditor, or commissioner—^p 1317 

1566. - Conclusions of law—p 1320 

1567. Amount of recovery—^p 1322 

1568. Order granting or refusing new trial,—p 1331 

1569. -Motion and notice—p 1340 

1570. - Evidence and matters used on hearing motion—^p 1341 

1571. -Grounds of decision on motion—p 1343 

1572. Judgment—p 1350 

1573. - Form, rendition, and entry—p 1354 

1574. - Conformity of judgment to other matters—p 1355 

1575. -Judgment by default—p 1377 

1576. -Judgment by consent or stipulation—p 1379 

1577. Orders and proceedings after judgment—p 1379 

1578. Costs and allowances—p 1383 

1579. Taking and perfecting appeal or other proceeding for review—p 1385 

1580. Making and contents of bill of exceptions, case, or statement of facts—p 1389 

1581. Making and contents of transcript or abstract of record—^p 1396 

1582. Filing and contents of brief—^p 1400 

F. Discretion of Lower Court 

1. In General 

§ 1583. Power to review 

1584. - Burden of showing abuse 

1585. Refusal to exercise discretion 

2. Questions Reviewable 

a. PARTIES, PROCESS, AND PLEADINGS 

§ 1586. Parties and process 
15S7 (1). Pleadings 
1587 (2). -Amendment 

1587 (3). - Other particular matters as to pleadings 

b. PROVISIONAL REMEDIES AND INTERLOCUTORY OR OTHER PRO¬ 

CEEDINGS BEFORE TRIAL 

§ 1588. Provisional remedies 

1589. - Arrest and bail 

1590. -Attachment and garnishment 

1591. Injunctions 

1592. -Receivers 

1593. Depositions 

1594. Discovery 

1595. - Physical examination 

1596. Dismissal or nonsuit before trial 

1597. Reference 


See also descriptive word index in volume containing end of this Title 
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F. Discretion of Lower Court —Continued 
2. Questions Reviewahle —Continued 

b. PROVISIONAL Remedies and Interlocutory or other Proceedings Before Trial —Continued 
§ 1598. Change of venue 

1599. Consolidation or severance of causes, and advancement on docket 

1600. Continuance. 

c. selection and impaneling of jury 

§ 1601. In general 

1602. Rulings as to competency 

d. proceedings at trial 

§ 1603. Conduct of trial in general 

1604. Reception of evidence 

1605. - Order of proof 

1606. - Reopening case 

1607. Striking or withdrawal of evidence 

1608. Examination and impeachment of witnesses 

1609. Limiting number of witnesses 

1610. Separation and exclusion of witnesses 

1611. Arguments and conduct of counsel 

1612. Dismissal, nonsuit, demurrer to evidence, or direction of verdict 

1613. Instructions 

1614. Submission of issues to jury 

1615. - Interrogatories or special verdicts 

1616. - Issues out of chancery 

1617. Custody and conduct of jury 

1618. View by court or jury 

e. new trial or rehearing 

§ 1619. In general 

1620. Questions of law 

1621. Grounds of order granting new trial not shown 

1622. Grant or denial of motion on particular grounds 

1623. - Errors or irregularities 

1624. - Insufficiency of evidence 

1625. - Newly discovered evidence 

1626. - Inadequate or excessive damages 

1627. - Surprise, accident, or mistake 

1628. Procedure on motion 

f. proceedings following judgment 
§ 1629. In general 

1630. Amendment or correction of judgment 

1631. Vacation of judgment 

1632. - Opening default 

See also descriptive word index in volume containing end of this Title 
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F. Discretion of Lower Court —Continued 

2. Questions Reviewahle —Continued 

g. APPEAL OR OTHER PROCEEDING FOR REVIEW 

§ 1633. In general 

1634. Making and filing bill of exceptions, case, or statement 

1635. Supersedeas or stay of proceedings 

h. COSTS AND FEES 
§ 1636. In general 

1637. Security for costs 

i. MISCELLANEOUS MATTERS 

§ 1638. Enforcement of rules of court 

1639. Imposition of terms 

1640. Extension of time and proceedings nunc pro tune 

1641. Form of opinion 

G. Questions of Fact, Verdicts, and Findings 

1 . In General 

§ 1642. In general 

1643. Questions of fact on motions or other interlocutory or special proceedings 

generally 

1644. Competency of witnesses and admissibility of evidence 

1645. Credibility of witnesses 

1646. Number of witnesses 

2. Verdicts 

§ 1647. Conclusiveness in general 

1648. On conflicting evidence 

1649. Against weight of evidence 

1650. Amount of recovery 

1651. - Excessive award 

1652. - Inadequate award 

1653. Approval or disapproval of trial court 

1654. Successive verdicts 

1655. Verdicts in equity 

3. Findings of Court 

§ 1656 (1). Conclusiveness in general 

1656 (2). - Scope of review generally 

1656 (3). - Reversal and affirmance in general 

1656 (4). - Waiver of jury or request for findings 

1656 (5). - Refusals to find and findings not strictly of fact or formally ex¬ 

pressed 

1656 (6). -When or by whom findings made or prepared 

1656 (7). - Jurisdictional facts 

1656 (8). - Conclusions or inferences from facts or undisputed evidence 

1656 (9). - Evidence to support or overturn findings 

1657. On conflicting evidence 


See also descriptive word index in volume containing end of this Title 
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XVL EBVIEtW—Continued 

G. Questions of Fact, Verdicts, and Findings —Continued 

3. Findings of Court —Continued 

§ 1658. Against weight of evidence 

1659. Amount of recovery 

1660. Where evidence is documentary 

1661. Case tried on agreed statement of facts 

1662. In equity 

1663. - Review with deference to findings of chancellor 

1664. -When reversed or set aside 

4. Findings of Referee, Master, Commissioner, or Auditor 
§ 1665. Conclusiveness in general 

1666. On conflicting evidence 

1667. Against weight of evidence 

1668. Amount of recovery 

1669. Approval of trial court 

1670. Where court and master or referee do not concur 

5. Dismissal, Nonsuit, Direction of Verdict, or Demurrer to Evidence ^ 
§ 1671. Dismissal or nonsuit, or direction of verdict 

1672. Demurrer to evidence 

6. Decision on Motion for New Trial 
§ 1673. Grant of motion 

1674. Denial of motion 

7. Refusal to Find Facts 

§ 1675. When reviewable 

H. Harmless Error 

1 . General Rules 

§ 1676. Review dependent on prejudice to rights of party in general 

1677. Presumptions and burden of proof as to effect of error 

1678. Errors favorable to party complaining 

1679. Technical or formal errors 

2. Nature and Form of Remedy, and Parties and Process 
§ 1680. Nature and form of remedy 

1681. Parties 

1682. Process 

3. Pleadings 

§ 1683. Defective or insufficient pleadings 

1684. - Misjoinder of causes of action or defenses 

1685. Rulings on pleadings 

1686. - Filing or withdrawal 

1687 (1). -Demurrers or exceptions 

1687 (2).-Sustaining demurrer or exception 

1687 (3).-Overruling demurrer or exception 


See also descriptive word index in volume containing end of this Title 
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MH^AL Sc ereor 

XVI» B£VI£W—Continued 

H. Harmless Error —Continued 

3. Pleadings —Continued 

§ *1687 (4).-Errors of practice with relation to demurrers or exceptions 

1688. - Amendments or supplemental pleadings 

1689. - Motion to strike out 

1690. - Motion to dismiss 

1691. - Motion to make more definite and certain 

1692. - Motion for bill of particulars 

1693. - Compelling or refusing to compel election 

1694. Issues, proof, and variance 

4 . Interlocutory Proceedings 


§ 1695. 

In general 

1696. 

Continuance 

1697. 

Venue 

1698. 

Depositions 

1699. 

Discovery 

1700. 

Security for costs 


5. Extraordinary or Provisional Remedies 

§ 1701. In general 

1702. Injunctions 

1703. Attachment and garnishment 

1704. Appointment of receiver 

6. References 

§ 1705. Grant or refusal 

1706. Other questions relating to references 

7. Selection and Impaneling of Jurors 

§ 1707. In general 
1708. Challenges 

8. Conduct of Trial or Hearing in General 

§ 1709. General statement 

1710. Time or term of trial 

1711. Transfer of cause 

1712. Remarks and conduct of judge 

1713. Arguments and conduct of counsel 

1714. Refusal to hear argument 

9. Rulings as to Evidence in General 

§ 1715. General statement 

1716. Rulings on objections to questions 

1717. Rulings relating to production and inspection of books and documents 

1718. Order of proof, rebuttal, and reopening case 

1719. Striking out or withdrawing evidence 

1720. Failure to rule on objections to evidence 


See also descriptive word index in volume containing end of this Title 
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APPEAL & ERROR 


H. Harmless Error —Continued 

10 . Rulings in Respect to Witnesses 

§ 1721. Examination and rulings as to competency 

1722. Credibility, impeachment, contradiction, and corroboration 

1723. Refreshing memory 

11. Admission of Evidence 

§ 1724. Prejudicial effect in general 

1725. - Evidence admitted without preliminary proof 

1726. - Admission of opinion evidence 

1727. - Admission of hearsay evidence 

1728. - Admission of evidence in trial by court 

1729. Facts otherwise established 

1730. - By prior admission of same evidence 

1731 - By other evidence 

1732. Admitted or undisputed facts 

1733. Matters requiring no proof 

1734. Cure of errors 

1735. - By evidence subsequently admitted 

1736. - By verdict, judgment, or findings 

1737. - By withdrawal, striking out, or instructions to jury 

1738. —— By amendment of pleadings 

12. Exclusion of E^ndcnce 

§ 1739. Prejudicial effect in general 

1740. - Evidence immaterial to issue 

1741. - Evidence not beneficial to appellant 

1742. - Evidence improper for purpose offered 

§ 1743. - Evidence offered for improper purpose 

1744. - Facts which are matters of common knowledge 

1745. - Effect of determination 

1746. On trial by court without a jury 

1747. Appellant not entitled to favorable decision in any event 

1748. Facts otherwise established 

1749. - By other evidence 

1750. - By facts conceded. 

1751. - By presumptions of law or judicial notice 

1752. Subsequent matters curing error 

1753. - By admission of same or similar evidence 

1754. - By instructions 

13 . Dismissal, Nonsuit, Demurrer to Evidence, or Direction of Verdict 
§ 1755. Dismissal 

1756. Nonsuit 

1757. Demurrer to evidence 

1758. Direction of verdict 

14 . Submission or Withdrawal of Issues, Questions, or Special Interrogatories 
§ 1759. Submission of issues of fact 

1760. Submission of questions of law 

See also descriptive word index in volume containing end of this Title 
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ZVL BEVIEW—Continued 

K. Subsequent Appeals —Continued 

§ 1824. Former decision erroneous 

1825. Errors existing on former review 

1826. Cross appeals 

1827. New questions on second appeal 

1828. Subsequent appeal in court of like jurisdiction 

1829. Subsequent appeal to or from intermediate court 

1830. Decision on interlocutory appeal 

1831. Suggestions and statements on first appeal 

1832. Questions necessarily involved 

1833. Persons concluded 

1834. Particular questions concluded 


Zm DETERMINATION AND DISPOSITION OF CAUSE 

A. In General 

§ 1835. 

1836. 

1837. 

1838. 

1839. 

1840. 

1841. 

1842. 

1843. 

1844. 

1845. 

B. Affirmance 

1. On Motion 

§ 1846. Authority and grounds 
' 1847. Procedure to obtain 

2 . On Hearing 

a. GROUNDS AND EFFECT OF AFFIRMANCE 

§ 1848. Absence of reversible error 

1849. Correct result 

1850. Errors waived, released, or cured 

1851. Errors not sufficiently reserved or presented 

1852. Reversal ineffectual or not beneficial 

1853. Errors on part of appellant 

1854. To permit appeal to higher court 

1855. Error of intermediate court 

1856. Other considerations 

1857. Effect of affirmance 

b. CONDITIONAL AFFIRMANCE 

§ 1858. Power of appellate court to impose conditions 

1859. Affirmance conditioned on remission of part of recovery 

1860. -Judgment in excess of jurisdiction 


Scope and extent of decision and relief 

Remand without decision 

Decision on default, consent, or stipulation 

Consolidated causes 

Double appeals 

Effect of changes pending appeal 

- Change in law 

- Change in state of facts 

Time for decision 

Decision by divided court 

Findings of fact and conclusions of law 


See also descriptive word index in volume containing end of this Title 
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5 C.J.S. APPEAL & latROR 

ZVn DETEBMINATZON AJSCD DISPOSITION OF OADSE—Contintied 
B. Affirmance —Continued 

2. On Hearing —Continued 

b. CONDITIONAL AFFIRMANCE —Continued 
§ 1861. -Excessive unliquidated damages generally 

1862. -Judgment exceeding amount claimed 

1863. -Erroneous allowance or computation of interest 

1864. - Damages not authorized by pleadings 

1865. - Judgment exceeding damages proved 

1866. - Improper allowance of costs or attorney’s fees 

1867. -Judgment exceeding verdict or special findings 

1868. -Judgment still excessive after entry of one remittitur 

1869. - Remittitur as cure of errors 

1870. - Amount of remittitur and matters considered in fixing thereof 

1871. - Time and manner of allowing or entering remittitur 

C. RENDERING FINAL JUDGMENT OR DIRECTING FURTHER PROCEEDINGS 

§ 1872. In general 

1873. On affirmance of order granting new trial 
C Modifications 

§ 1874. Power to modify or order modification in general 

1875. Correction of formal or clerical errors 

1876. Removal of uncertainty or ambiguity 

1877. Conforming judgment to pleadings 

1878. Conforming judgment to verdict or findings 

1879. Changing relief or recovery or denial thereof 

1880. — Nature of judgment 

1881. - Parties to judgment 

1882. - Provisions as to medium of payment, costs, and enforcement of judg¬ 

ment 

1883. -Judgments in particular classes of actions 

1884. Motion or other procedure to obtain 

1885. Compelling or directing restitution 

D. Reversal 

1 . Grounds 

§ 1886. Matters relating to appeal 

1887. Confession of error 

1888. Errors corrected before hearing on appeal 

1889. Errors on part of appellant or plaintiff in error 

1890. Error of intermediate court 

1891. Jurisdictional defects 

1892. Premature decision 

1893. Error as to grounds or decision 

1894. Technical, formal, or trivial defects or errors 

1895. -Amendable defects 

1896. - Form of action 

1897. -Time of bringing action 

1898. — Parties and process 

1899. - Pleadings in general 
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D. Reversal — Continued 

1 . Grounds — Continued 

§ 1900. -Misjoinder of causes of action 

1901. -Trial in general 

1902. - Reception of evidence 

1903. - Dismissal or taking case or question from jury 

1904. - Instructions 

1905. -Verdict and findings 

1906. -Judgment and costs 

1907. -Rulings and proceedings after judgment 

1908. Amount or extent of recovery 

1909. -Trivial excess or deficiency generally 

1910. -Allowance or disallowance of costs or interest 

1911. -Judgment in excess of demand 

1912. -Judgment in excess of verdict 

1913. - Unauthorized recovery of nominal damages 

1914. - Failure to recover nominal damages 

2 . Scope and Extent of Relief in General 
§ 1915. Reversal in part 

1916. - Separate counts or issues 

1917. -Actions relating to several tracts of land 

1918. -As to damages and costs 

1919. Reversal as to one or more coparties 

1920. -Where only part of parties appeal 

1921. -Judgment against principal and sureties 

1922. - Judgment against adults and minors 

1923. Conditional reversal 

3 . Rendering or Ordering Final Judgment 
§ 1924, In general 

1925. Facts fully developed and undisputed 

1926. Want of jurisdiction of lower court 

1927. Insufficient cause of action or sufficient defense 

1928. - Rendering or ordering judgment of dismissal or nonsuit 

1929. Sufficient cause of action and insufficient defense 

1930. Judgment conforming or not conforming to verdict 

1931. Where trial was before court or referee 

1932. After several trials 

4 . Ordering New Trial or Other Proceeding in Lower Court 

§ 1933. Propriety of order 

1934. Nature and extent of proceedings ordered 

1935. - New trial of all or part of issues 

1936. - Leave to amend pleadings 

1937. -Leave or direction to cure defect of parties 

1938. -Ordering reference or rerefcrence 

1939. Errors and defects in trial or proceedings 

1940. -Facts not sufficiently developed or settled in general 

1941. - Failure to introduce sufficient evidence to authorize recovery or es¬ 

tablish defense 
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D. Reversal— Continued 

4. Ordering New Trial or Other Proceeding in Lower Court —^Continued 

§ 1942. -Issues not passed on below 

1943. - Insufficiency of verdict or findings 

1944. -Error as to motion for new trial 

1945. Error of intermediate court 

1946. Imperfect record 

1947. Successive new trials 

1948. Decision in other cases 

5. Compelling or Directing Restitution 
§ 1949. Power of appellate court 

6. Effect of Reversal 

§ 1950. In general 

1951. On dependent or independent judgments or proceedings 

1952. As to particular persons and parties 

E. Rendition, Form, and Entry of Judgment 

§ 1953. Time and mode of rendition 

1954. Form and requisites 

1955. Entry and records 

1956. -Entry nunc pro tunc 

1957. Amendment, modification, and setting aside 

F. Mandate and Proceedings in Lower Court 

1. Mandate or Other Order of Remand 
§ 1958. Nature and effect generally 

1959. Necessity 

1960. Issuance 

1961. Form and requisites 

1962. Transmission to, and filing in, lower court 

2. Effect in Lower Court of Decision of Appellate Court 
§ 1963. Construction and operation in general 

1964. Law of the case 

3. Powers and Duties of Lower Court Generally 

§ 1965. Jurisdiction of lower court after remand 

1966. Compliance with mandate or directions 

1967. Modification or avoidance of judgment or order 

1968. Granting new trial or rehearing 

4. Amendments 

§ 1969 (1). Pleadings 

1969 (2). -Where merits were or were not determined 

1969 (3). -After final judgment rendered or directed 

1969 (4). - On remand generally or for further proceedings 

1969 (5). -On remand for restricted purposes 

1969 (6). - Causes tried de novo on appeal 

1969 (7). -On terms 

1969 (8). -Amendments as to particular matters 

See also descriptive word index in volume containing end of this Title 
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Xm DETERMINATION AND DISPOSITION OF OAUSE-Conliimea 

F. Mandate and Proceedings in Lower Court-— Continued 

4. Amendments —Continued 
§ 1970. Parties 

1971. Findings 

1972. Record 

5. Proceedings after Remand 
§ 1973. In general 

1974. Dismissal or nonsuit 

1975. Accounting and assessment of damages 

1976. Reference 

6. Enforcement of Judgment 

§ 1977. Powers and duties of lower court 

7. Rendition and Entry of Judgment as Directed 
§ 1978. In general 

1979. Inclusion of interest, damages, and costs 

8. Restitution 

§ 1980. In general 

1981. Persons entitled to 

1982. Persons liable 

1983. Extent of 

1984. Defenses 

1985. Remedies and proceedings 

9. New Trial 

§ 1986. Effect of decision as granting new trial 

1987. Proceedings constituting new trial in compliance with mandate 

1988. Time and notice 

1989. Scope of issues 

1990. Conduct of new trial 

1991. Evidence 

1992. Instructions 

10. Failure to Follow Decision or Comply with Mandate 
§ 1993. Effect 

1994. Remedy 

G. Jurisdiction and Proceedings of Appellate Court After Remand 

§ 1995. Jurisdiction in general 

1996. Recall of mandate 

1997. Granting rehearing after remand 

1998. Allowance of further appeal 

1999. Vacation or modification of judgment 

2000. — Grounds 

2001. -Time for 

2002. -Application and consideration thereof 

2003. Amendment or correction of mandate. 
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6 C.J.S. 

XVm. LIABILITIES ON BONDS AND UlTOEBTAKINOS 

A. In General 

§ 2004. Nature of obligation 

B Liability Dependent on Validity and Sufficiency of Bono 

1. Execution and Contents of Instrument 
§ 2005. In general 

2006. Signature, seal, and date 

2007. Amount of penalty 

2008. Conditions 

2009. Recitals, description of judgment, and designation of appellate court 

2010. Formal defects or irregularities 

2011. Alterations 

2012. Execution in blank 

2013. Conditional execution 

2014. Mistake or fraud 

2015. Defects cured by statute 

2. Parties 

§ 2016. In general 

2017. Obligors 

2018. Obligees 

2019. Description of parties 

2020. Justification of sureties 

3. Approval of Bond 

§ 2021. Necessity and sufficiency 

4. Waiver of Directory Requirements 
§ 2022. In general 

2023. Implied waiver 

2024. Rebuttal of implied waiver 

2025. - By procuring dismissal 

2026. - By issuance of execution 

5. Delivery and Filing 
§ 2027. In general 

2028. Revocation and withdrawal 

2029. Acceptance by appellee 

6. Consideration 

§ 2030. In general 

2031. Seal as importing or evidence of consideration 

2032. Expenses incurred by appellee 

2033. Unnecessary bond or undertaking 

2034. Excessive bond or undertaking 

2035. Void or defective appeal 

2036. Recital of consideration 

7. Estoppel to Assert Defenses 
§ 2037. In general 

2038. Sufficiency of bond or undertaking 

2039. Fact or validity of appeal 

See also descriptive word index in volume containing end of this Title 
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B. Liability Dependent on Validity and Sufficiency of Bond— Continued 

7. Estoppel to Assert Defenses —Continued 
§ 2040. Fact or validity of judgment 
2041. -Trial de novo 

C. Performance or Breach of Conditions 

1 . Condition to Prosecute with Effect 

§ 2042. In general 

2043. Affirmance of judgment 

2044. Reversal of judgment 

2045. Intermediate appeal 

2046. Dismissal of appeal 

2047. Waiver of breach 

2 . Condition to Pay or Satisfy Judgment 

§ 2048. Form and sufficiency of condition 
2049 (1). Breach by nonpayment 

2049 (2). - Partial affirmance 

2049 (3). -Affirmance on rehearing 

2049 (4). - Reversal 

2049 (5). - Intermediate appeal 

2049 (6). - Dismissal 

2050. Payment or satisfaction 

3 . Nonperformance Excused and Securities Discharged 

§ 2051. Change of parties 

2052. Amendment of pleadings and process 

2053. Change in courts 

2054. Agreements excusing nonperformance 

2055. Bankruptcy and insolvency 

2056. -Of appellant 

2057. - Of sureties 

2058. Limitations and laches 

2059. Statutes nullifying bond or relieving sureties 

2060. Fraud of obligee against surety 

4. Effect of Other Bond in Same Proceeding 
§ 2061. In general 

2062. Successive appeal bonds 

D. Extent of Liability 

§ 2063. In general 

2064. Penalty as limit of liability 

2065. Amount of judgment in general 

2066. -Judgment appealed from 

2067. - Collateral judgments 

2068. Amount of deficiency 

2069. -Judgment in rem 

2070. -Judgment in personam 

See also descriptive word index in volume containing end of this Title 
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XVXZL lIASnJTlES ON BONDS ASrotmDEBTiljaDfOS--^ 

D. Extent of Liability— Continued 

§ 2071. Costs 

2072. Damages 

2073. Attorney's fees 

2074. Interest 

E. Actions 

§ 2075. Right of action, and form of remedy 

2076. Conditions precedent 

2077. -Demand and notice 

2078. -Liquidation by action of amount of liability 

2079. -Resort to, and exhaustion of, other securities or remedies 

2080. Defenses 

2081. Jurisdiction and venue 

2082. Time to sue and limitations 

2083. Parties 

2084. Pleading 

2085. Evidence 

2086. Trial, judgment, review, and costs 

F. SxTMMARY Remedies 

§ 2087. In general 

2088. Necessity of sufficient statutory bond 

2089. Necessity that amount of liability be fixed or apparent 

2090. Particular disposition of cause 

2091. Effect of death of appellant or surety 

2092. Defenses 

2093. Proceedings to obtain, rendition and entry of, summary judgment 

2094. Opening, reversal, and conclusiveness of summary judgment 

G. Assignment of Bond or Judgment 

§ 2095. Right to assign, and validity and effect of assignment 

See also descriptive word index in volume containing end of this Title 
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AlPFBAL & ERROR 

XL ASSXONMSirT OF SBB0B8 


A. IN GENERAL 


§ 1217. Nature and Object 

An attignment of arrors, or aUtement of the grounds 
OP reasons of appeal constitutes. In effect, the appellant's 
pleading in the appellate court; it is an enumeration of 
the errors alleged to have been committed by the trial 
court for which a reversal la sought. 

An assignment of errors lies at the foundation of 
proceedings by writ of error to review the judg¬ 
ment of the lower court ;92.50 Jt js the very founda¬ 
tion on which an appellant rests his right to re¬ 
quire the appellate court to examine and review 
the errors imputed to the trial court.®2.55 Such an 
assignment is a challenge of the correctness of 
something done in the lower court against the pur¬ 
ported rights of the appellant ;*2.60 it is an indict¬ 


ment of something which occurred in the trial court 
and which appellant claims to render the chal¬ 
lenged decree or judgment reversible.^^.es 

An assignment of errors in appellate procedure 
is an enumeration by appellant or plaintiff in error 
of the errors alleged to have been committed by 
the court below in the trial of the case upon which 
he seeks to obtain a reversal of the judgment or 
decree; it is in the nature of a pleading, and 
performs in the appellate court the same office as 
a declaration or complaint in a court of original ju¬ 
risdiction.®® Such an assignment is appellant's 
complaint,®®-5 or pleading,®in the appellate 
court, and takes the place of a declaration or 
biii;®3.i5 an appeal without an assignment of er- 


92.50 Mass.—Albano v. Com., 68 N. 
E.2d 690. 316 Mass. 631. 

02.55 Ind.—Rubey v. Hough. 67 N. 
E. 257. 161 Ind. 203. 

Cortez V. Freed. 16 N.E.2d 969, 
105 Ind.App. 640. 

92.60 Or.—Cross v. Campbell, 146 P. 
2d 83. 173 Or. 477. 

92.65 Or.—Buel v. Mathes. 197 P.2d 
687. 186 Or. 160. 

93. Ala — Corpus Juris Ssouadnsn 
oitsd In Wetzel v. Hobbs, 81 So. 2d 
639, 249 Ala. 434— Corpus Juris oit- 
sd in Blackwood v. Maryland Cas¬ 
ualty Co.. 150 So. 180. 188, 229 Ala. 
499—Kinnon v. Louisville & N. R. 
Co.. 65 So. 397, 187 Ala. 480. 

Employers Ins. Co. v. Harrison, 
83 So.2d 260. reversed on other 
grounds 33 So.2d 264. 260 Ala. 
116—Life & Casualty Ins. Co. of 
Tennessee v Womack, 151 So. 881, 
26 Ala.App 6, certiorari denied 161 
So. 880, 228 Ala. 70. 

Ariz.— Corpus Juris Secundum quot¬ 
ed in Fahrenbrink v. Moore, 75 P. 
2d 360, 361, 51 Ariz. 176. 

Del.—Empire Box Corporation v. Jef¬ 
ferson Island Salt Mining Co., 81 
A.2d 240. 3 Terry 258. 

Fla.—Johnson v. Johnson, 28 So.2d 
438. 168 Fla. 315. 

lll.-^yure v. Sloan Valve Co., 11 N. 
E.2d 963, 367 Ill. 489—^Armour v. 
Pennsylvania R. Co.. 187 N.E. 682, 
353 Ill. 675—Material Service Cor¬ 
poration V. Ford. 173 N.E. 179, 841 
IlL 80—Great Northern Refining 
Co. v. Jeffris Lumber Co., 189 N.E. 
694, 308 Ill. 842—People v. Sleight. 
184 N.E. 66, 802 Ill. 46—Berry v. 
Turner. 116 N.E. 688, 279 Ill. 888. 

Dressor v. Baldwin, 82 N.E.2d 
959, 809 Ill.App. 182 —^Farmers 

State Bank of Belvidere v. Meyers, 
282 Ill.App. 649 —OrlggsvUle State; 


1 Bank v. Newman. 276 Ill.App. 11— 
Bray ton v. Bray ton, 258 Ill.App. 
487—Paul v. National Accident 
Society, 249 IlLApp. 302—Bocock 

V. Leet, 210 Ill.App. 402—Claffy v. 
Farrell, 196 IlLApp. 66. 

Ind.—In re Wiles. 196 N.E. 672, 208 
Ind. 271. 

Helms V. Cook, 111 N.E. 632, 62 
Ind.App. 629—Pittsburgh. C.. C. & 
St. L. Ry. Co. V. Lamm. 110 N.E. 
997, 60 IndApp. 409—Steel v. Yo¬ 
der. 108 N.E. 783, 68 Ind.App. 633. 
Iowa.—Central Trust Co. v. City of 
Des Moines, 216 NW. 41, 204 Iowa 
678—Wine v. Jones, 168 N.W. 318, 
183 Iowa 1166. 

Or.—Cross v. Campbell. 146 P.2d 83, 
173 Or. 477—Salene v. Isherwood, 
144 P. 1176. 74 Or. 36. 

Pa.—Schuylkill Ry Co. v. Public 
Service Commission, 109 A. 151, 
266 Pa. 451. 

S.C.—Jones v. Anderson Cotton 
Mills, 31 SE2d 447, 206 S.C. 247. 
Tex.—Standard v. Texas Pacific Coal I 
& Oil Co., Civ.App., 47 S.W.2d 443. 
8 C.J. p 1329 note 36. 

**An assignment of error is simply 
a written statement to the effect that 
the court erred In a particularly 
named (and thereby designated) part 
of the proceedings in a case, from | 
the Judgment wherein appeal, or 
writ of error, is prosecuted.” 

Tex.—^Foust V. Jones, Civ.App., 90 
S.W.2d 665, 666—Panhandle & S. F. 
Ry. Co. V. Burt, Civ.App., 71 S.W. 
2d 890, 392. To same effect Lar- 
gent v. Etheridge, Civ.App., 13 S. 

W. 2d 974. 

”If all of the assignments of er¬ 
ror were written upon a single 
sheet of paper they would be, in ef¬ 
fect. a complaint or a declaration 
in this court made by the appel¬ 
lant” 


Or.—Buel v. Mathes, 197 P.2d 687, 
688, 186 Or. 160. 

Means of invoking appellats Juris- 
dlotlou 

Assignments of error are means 
whereby the Jurisdiction of the court 
of civil appeals is invoked to deter¬ 
mine nonfundamental errors in ac¬ 
tions. rulings, or other parts of pro¬ 
ceedings in the court below. 

Tex.—Foust V. Jones. Civ.App., 90 
S.W 2d 666. 

Pleading framed under court rules 

An assignment of errors in appel¬ 
late court is in the nature of a 
pleading, framed under rules pre¬ 
scribed by the court 
Tenn—-Wilson v. Moudy. 123 S.W.2d 
828, 22 Tenn.App. 356. 

93.5 Ind —Carr v. Schneider's Es¬ 
tate, 51 NE2d 392, 114 IndApp. 
149—Thompson v. Cleveland, C., C. 
& St. L Ry. Co., 11 N.E.2d 81, 
105 IndApp. 97—Harris v. Davis. 
6 NE2d 722, 103 Ind.App. 214— 
Mercantile Commerce Bank & 
Trust Co. V. Department of Finan¬ 
cial Institutions, 5 N.E.2d 141, 
103 Ind.App. 43—^ary State Bank 
V. Gary State Bank, 2 N.E.2d 814, 
102 Ind.App. 342. 

93.10 Ala.—Esslinger v. Sprangins, 
183 So. 401, 236 Ala. 508. 

“An assignment of errors in this 
court on the appeal of a cause is 
appellant’s pleading, tendering an is¬ 
sue of law.” 

Ind.—Rubey v. Hough, 67 N.E. 257. 
161 Ind. 203. 

Cortez V. Freed. 16 N.E.2d 969, 
105 Ind.App. 640. 

93.15 Ala.—Opelika Montgomery 
Fair Co. v. Wright, 62 So.2d 404, 
36 Ala.App. 1, certiorari denied 62 
So.2d 412, 266 Ala. 499—Benich v. 
Stewart, 86 So.2d 599, 34 Ala, 

App. 61—Christ V. Spizman. 86 So. 
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§ mi 


fors would be similar to a suit without a complaint, 
bill, or declaration.®3.20 Jhe assignment is appel¬ 
lant’s declaration or complaint against the trial 
judge, charging harmful error,^3.26 and proof vel 
non of assignment is within the record on ap- 

peal.33.80 

Several errors in law may be relied on in the as¬ 
signment each assignment of error is a sep¬ 

arate paragraph of appellant’s complaint in the re¬ 
viewing court.33-40 

The same principles are substantially true of the 
statement of grounds or reasons of appeal re¬ 
quired in some jurisdictions.®^ 

The object of such pleadings is to point out the 


specific errors claimed to have been committed by the 
court below, in order to enable the reviewing court 
and the opposing party to see on what points appel¬ 
lant or plaintiff in error intends to ask a reversal 
of the judgment or decree, and to limit discussion to 
those points.®^ The office of an assignment of 
errors is not to point out legal contentions, but only 
to inform the appellate court that appellant assigns 
as erroneous certain named rulings ;®5'® the func¬ 
tion of the assignment is to group and bring for¬ 
ward such of the exceptions previously noted in the 
case on appeal as appellant desires to preserve and 
present to the appellate court.®®*!® 

Assignments of errors control the scope of an ap¬ 
peal;®®*!® and the fact that an assignment specifies 


2d 668, 671, 83 Ala.App. 586— 

Snellings v. Jones, 33 So.2d 371, 
872, 33 A]a.App. 801, certiorari de¬ 
nied 83 So.2d 878, 260 Ala. 89. 

03.20 Fla.—^Red Top Cab & Baa- 
aaae Co., for Use and Benefit of 
Fontaine, v. Dorner, 32 So.2d 321, 
159 Fla. 638. 

03.25 Fla—Star Fruit Co. v. E&glc 
Lake Growers, 33 So.2d 868, 160 
Fla. 130—Red Top Cab & Bag- 
gage Co., for Use and Benefit of 
Fontaine, v. Borner, 32 So.2d 321, 
159 Fla. 538. 

03.30 Fla.—Red Top Cab & Bag¬ 
gage Co., for Use and Benefit of 
Fontaine, v. Dorner, 82 So. 2d 321, 
169 Fla. 538. 

03.35 Del.—Empire Box Corpora¬ 
tion v. Jefferson Island Salt Min¬ 
ing Co., 31 A.2d 240, 8 Terry 268. 

03.40 Ind.—Duffy v. Hayden, 60 N. 
E.2d 666, 114 Ind.App. 125. 

04. N.J.—Trenton Banking Co. v. 
Rittenhouse, 115 A. 443, 96 N.J. 
Law 450. 

8 C.J. p 1329 note 36 
Statoxnsnt of questloiis may take 

place of assignment of error. 

Fla—^Alred v. Porro, 3 So.2d 123, 
147 Fla. 518. 

05. Ala.—Oorpus Jturis oitsd la 

Blackwood v. Maryland Casualty 
Co., 150 So. 180, 183, 229 Ala. 499 
—Klnnon v. Louisville & N. R. 
Co., 66 So. 397, 187 Ala. 480. 

Life & Casualty Ins. Co. of Ten¬ 
nessee V. Womack, 151 So. 881, 
26 Ala.App. 6, certiorari denied 151 
So. 880, 228 Ala. 70. 

Ariz.—Oorpus Otiris oitsd la Beebe v. 
SUte, 65 P.2d 658, 49 Ariz. 190. 

Fla.—^Hussein v. Bevins, 40 So. 2d 462 
—City of Coral Gables v. State ex 
rel. Hassenteufel, 88 So.2d 467— 
Davidson v. Bezant, 182 So. 488, 
101 Fla. 1296. 

Ill.—Alexander Lumber Co. v. Kel- 
lerman, 192 N.B. 913, 368 Ill. 207. 

Iowa.—Central Trust Co. v. City of 


Des Moines, 216 N.W. 41, 204 Iowa 
678. 

Or.—Cross v. Campbell, 146 P.2d 88, 
173 Or. 477.* 

S.C.—Jones v. Anderson Cotton Mills, 
31 S.E.2d 447, 206 S.C. 247. 

Tex.—Malone v. Morton Salt Co., Civ. 
App., 95 S.W.2d 164, error dis¬ 
missed—Foust V. Jones, Civ.App., 
90 S.W.2d 666—Miller v. Fenner, 
Beane & Ungerleider, Civ.App., 89 
S.W.2d 606, error dismissed—Stout 

V. Sommers, Civ.App., 28 S.W.2d 
247, affirmed Sommers v. Stout, 
Com App., 44 S.W.2d 901—Bena¬ 
vides v. Garcia, Civ.App., 283 S. 

W. 611, affirmed. Com.App., 290 8. 
W. 739. 

Wyo—McGinnis v. Beatty, 196 P. 

311, 27 Wyo. 287. 

3 C.J. p 1329 note 37. 

*Tt is the purpose of an assign¬ 
ment of error to point out, segregate 
and identify the particular ruling 
or action of the court which it is 
contended constitutes reversible er¬ 
ror and the effect of the segrega¬ 
tion and identification is to waive 
all other complaints as to all other 
rulings and actions of the court, 
unless they are also assigned as er¬ 
ror ” 

Tex.—City of Deer Park v. State ex 
rel. Shell Oil Co., 276 S.W.2d 77, 
86. 164 Tex. 174. 

Kendall v. Johnson, Civ.App., 212 
S.W.2d 232, 236. 

95.5 Ala.—Madison Limestone Co. v. 
McDonald, 87 So.2d 539, 264 Ala. 
295. 

Other statemeiitz of oAoe 

(1) Office of “assignment of error" 
with relation to a given situation 
is to present as applicable to it a 
contention which, if sustained, will 
entitle the complaining party to re¬ 
lief against the judgment he attacks. 
Tex.—Underwood v. Hogg, Clv.App., 

261 S.W. 666. 

(2) To point out speciflcally the 
error of which complaint was made, 
and failing therein is considered too 
general. 


Ala.—Creamery Package Mfg. Co. ▼. 
Fields, 180 So. 276, 236 Ala. 602 
—iJones V. Adkins, 44 So. 68, 161 
Ala. 816. 

(8) To inform the appellate court 
of the error relied on. 

Ala.—Opelika Montgomery Fair Co. 
▼. Wright, 62 So.2d 404, 36 Ala. 
App. 1, certiorari denied 62 So.2d 
412, 266 Ala. 499—Benich v. Stew¬ 
art, 86 So.2d 699, 84 Ala.App. 61. 
(4) To inform the appellate court 
and appellee of the precise errors 
relied on. 

Ala.—Christ v. Spizman, 86 So.2d 568, 
83 Ala. App. 586—Snellings v. 

Jones, 88 So.2d 871, 33 Ala.App. 
301, certiorari denied 33 So.2d 378, 
260 Ala. 89. 

05.10 N.C.—^Watson v. General Acc. 
Fire ft Life Assur. Corp., 94 S.B. 
2d 839, 244 N.C. 696—Tillis v. Cal- 
vlne Cotton Mills, Inc, 94 S.E.2d 
600, 244 N.C. 687—RIgsbee v. Per¬ 
kins, 87 S.E.2d 926, 242 N.C. 602— 
Suits v. Old Equity Life Ins. Co., 
86 S.E.2d 602, 241 N.C. 483—Moore 
V. Crosswell. 82 S.E.2d 208, 240 N. 
C. 473. 

Or.—Buel v. Mathes, 197 P.2d 687, 
186 Or. 160 

'*The esssatlal fnaotioa of an as¬ 
signment of error is precision and 
generality destroys its very pur¬ 
pose." 

Ala.—^Peoples Tel. Co. v. Buchanon, 
68 So.2d 864, 867, 37 Ala.App. 371. 
**Ths true fuaotlou of an assign¬ 
ment of error is to segregate and 
Identify a particular part of the en¬ 
tire proceedings in a case as to 
which it is proposed to contend in 
the appellate court that there was 
error." 

Tex.—^Brown County Water Imp. 
Diet. No. 1 V. McIntosh, Civ.App., 
164 S.W.2d 722, 726, error refused 
—Panhandle ft S. F. Ry. Co. v. 
Burt, Cly.App., 71 S.W.2d 890, 892. 

95.15 Tenn.—^Deitch v. City of Chat- 
tanoogiU 868 S.W.2d 776. 196 Tenn, 
846. 
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urioLt Was dona and dlsfmtei! its o omc t n ca s naritmt 
tile succeeding argument to the course which was 
actually pursued and thereby avoids dispute con¬ 
cerning abstractions.®*'*® Under some practice, ap¬ 
pellant's statement of the questions involved defines 
the scope of review.®**®* 

Statutes and rules of court; statement of points. 
The practice of assigning errors is familiar to the 
common law, but is now almost universally regulated 
by statutes and rules of court. Court rules with 
respect to assignments of error are liberally con¬ 
strued in order to carry out the real purpose of the 
rules.**®® The purpose of such rules is to require 
the setting out of the real error claimed so that the 
opposing party and the court may understand what 
is being urged as grounds for appeal;®*®* the pur¬ 
pose of the requirement of court rules that the ap¬ 
pellant single out, through the medium of assign¬ 
ments of error, the errors which he claims the trial 
court committed, is to enable the appellate court to 
know the precise errors which appellant had in mind 
and to force him to concentrate his efforts on the 
specific purported errors.®**^® 

The court rule requiring specific assignments of 
error is a salutary one, and it is a dangerous prac¬ 
tice for counsel to omit a definite assignment of 
crror.®*'^* The object of a rule with respect to a 
statement of the points is to enable appellee to 
know what will be urged on appeal so that he may 
determine whether a sufficient amount of the record 
is set out.®* *® The court rule requiring an appel¬ 
lant who does not include in his statement of facts 
or bill of exceptions the complete record of all pro¬ 
ceedings and evidence in the cause to file a con¬ 


cise statement of the points on whkh he intends to 
rely was promulgated for the purpose of advising 
the trial court and opposing counsel of the basis and 
extent of the appeal.®*-** Such rule is intended to 
s^ply to those cases in which the statement filed 
is intended to be a limited and partial one, and it 
does not apply to those cases where the statement 
is submitted as one which represents a record of 
the complete trial.®**®® The serving and filing of a 
statement of points are not necessary where the ap¬ 
peal is not upon a "short record."®*-®* 

Distinction from proposition. An assignment of 
error is distinguishable from a proposition in that 
the former is a formal complaint of some action 
of the trial court, while the latter merely sets forth 
the reasons why such action is erroneous.®® An 
assignment of errors differs from a proposition in 
that it focuses attention on something which actually 
occurred.®® * Where only propositions of law re¬ 
lied on are stated, and they do not point out specific 
errors, nor are they labeled assignments of error, 
the propositions are not assignments of error.®® i® 
An alleged assignment of errors which is termed 
a "proposition of law" will, in a proper case, be 
deemed to be an "assignment of error."®®-!* 

Point distinguished. An assignment of errors 
differs from a point in that it focuses attention on 
something which actually occurred;®®*®® it should, 
however, resemble a point in its pointedness.®®*®* 
Unlike a point, which may fail to mention what was 
done in the trial court, an assignment of errors is 
an express statement that error was committed in 
the part of the proceedings which the assignment 
singles out.®®-®® 


96.80 Or.—Cross v. Campbell, 146 P. 
2d 88, 173 Or. 477. 

86.95 Pa.—Murphy v. Indovina, 119 
A.2d 268, 884 Pa. 26. 

96.30 Iowa.—Nurnbursr v. Joyce, 7 
N.W.2d 786, 232 Iowa 1244. 

96.36 Ill.—Swain v. Hobers, 38 N. 
E.2d 966, 312 lll.App. 610, reversed 
on other grounds 44 N.E.2d 38, 380 
Ill. 442. 

Iowa.—Nurnburg v. Joyce, 7 N.W.2d 
786, 282 Iowa 1244—Wilson v. 

Iowa Southern Utilities Co. of Del¬ 
aware, 298 N.W. 77, 228 Iowa 724. 

96^ Or.—Hall v. Pettibone, 187 P. 
2d 166, 182 Or. 334. 

90«46 Wash.—State ex rel. Rand v. 
City of Seattle, 124 P.2d 207, 18 
Wash.2d 107. 

96460 Iowa.—Kohl v. Arp, 17 N.W. 
2d 824, 239 Iowa 31. 

96JM Wash.—Falk y. Stienbaok, 190 
P.2d 747, 80 Wash.2d 62—Rosan- 


crans v. Furrier, 131 P.2d 442, 15 
Wash.Sd 558—^Loutsis v. Georges, 
99 P.2d 418, 3 Wash.2d 1. 

96.60 Wash.—Livermore v. North¬ 
west Airlines, 106 P 2d 578. 6 

Waah.2d 1. 

95.66 Wash.—Davis v. Gibbs, 234 P 
2d 1077, 89 WailLSd 176. 

Appeal held not oa **9hort record*’ 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 46 Wash.2d 721— 
Davis V. Gibbs, 234 P.2d 1077, 39 
Wash.2d 176. 

96. Or.—Oorpas Juris Becnadiim 
quoted la Buel v. Mathes, 197 P. 
2d 687, 688, 186 Or. 160. 

Tex.—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489. 

Brown County Water Imp. Dlst 
No. 1 V. McIntosh, Civ.App., 164 
S.W.2d 722, error refused—^Hard* 
wioke V. Trinity Universal Ins. Co., 
Civ.App., 89 S.W.2d 500. error dis¬ 
missed—Standard v. Texas Pacific 
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Coal & Oil Co., Civ.App.. 47 S.W. 
2d 443. 

Propositions In brief on review see 
infra § 1323. 

“Our rules requiring the proper 
framing of both assignments of error 
and propositions of law are designed 
to advise the opposite party and this 
court what questions are to be con¬ 
sidered for decision on the appeal “ 
Arias—In re Balke's Bstate, 206 P.2d 
732, 735, 68 Aria. 878. 

96.6 Or.—Cross v. Campbell, 146 P. 
2d 83, 173 Or. 477. 

96.10 Iowa.—Lundy t. O'Connor, 71 
N.W.2d 589, 246 Iowa 1281. 

96.16 Or.—Buel v. Mathes. 197 P.2d 
687, 186 Or. 160. 

96.30 Or.—Cross v. Campbell, 146 
P.2d 83, 173 Or. 477. 

96JK1 Or.—Cross v. Campbell, supra. 

96.30 Or.—Cross V. Campbell, supra. 



6 C.3.S. 


APPEAL St EBitOE § 1218 

B. NECESSITY FOB ASSIGNMENT AND EFFECT OF FAILUBE TO MAKE OB FILE 


1. In General 


§ 1218. Statement and Extent of Rule in 
General 

Whert rtquIrGd by statute or rule of court, an aaeign- 
ment of errors Is essential to appellate review; and only 
those errors properly assioned or specified will be con¬ 
sidered. 

While an assignment of errors is sometimes un¬ 
essential where not required by statute or rule of 
court,if an assignment of errors or a statement 
of the reasons or grounds for appeal is required, 


whether in the brief, as discussed infra § 1322, in 
the transcript of record, supra § 1047, in the bill 
of exceptions, supra § 833, in the notice of appeal, 
supra § 593, or the petition, affidavit, or other ap¬ 
plication for appeal, supra § 479, it is generally 
necessary, subject to the exceptions noted infra §§ 
1238-1242, that a proper assignment or specification 
be made, including all the errors or grounds relied 
on, for the appellate court will not consider any 
grounds or errors other than those properly as¬ 
signed or specified.®® A question not raised in the 


97. Cal.—^Fawkes ▼. Reynolds, 211 
P. 449, 190 C. 204. 

Nev.—Greinsteln v. Qreinsteln, 191 
P. 1082, 44 Nev. 174. 

Tex.—Cameron v. City of Waco, 
Ciy.App., 8 S.W.2d 249. 

8 C.J. p 1829 note 89. 

98. U.S.—Congrress of Indus. Or¬ 
ganizations V. McAdory, Ala., C6 
S.Ct. 1895, 326 U.S. 472, 89 L.Bd. 
1741. 

Ala.—^Purvis v. Ennis, 61 So. 2d 461, 
258 Ala. 174—Coffee County v. 
Berry, 64 So.2d 792, 266 Ala. 881 
—Crossley v. Davies, 44 So.2d 439, 
268 Ala. 276—Hutchins v. What¬ 
ley, 28 So.2d 191, 248 Ala. 449— 
Alsup V. Southern Mfgr. Co., 13 So. 
2d 408, 244 Ala. 880—Meadors v. 
Haralson, 147 So. 184, 226 Ala. 
413—Halle v. Brooks, 96 So. 841, 
209 Ala. 486. 

Wrought Iron Range Co. v. Pol¬ 
lard, 67 So.2d 856, 87 Ala.App. 841 
—Benich v. Stewart, 86 So.2d 699, 
84 Ala.App. 61—Christ v. Spizman, 
36 So.2d 668. 38 Ala.App. 686— 
Snellings v. Jones, 33 So.2d 371. 
88 Ala.App. 801, certiorari denied 
88 So.2d 373, 260 Ala. 89—Mower 
V. State, 112 So. 637, 22 Ala.App. 
82. 

Ariz.—Christensen v. Pryar, 266 P.2d 
196, 76 Ariz. 260—^American Fed¬ 
eration of Labor v. American Sash 
& Door Co., 189 P.2d 912, 67 Ariz. 
20. amrrned 69 S.Ct. 268. 260, 336 
U.S. 638. 93 LEd 222. 6 A.L.R.2d 
481—Primock v. Wilson, 100 P.2d 
180, 66 Ariz. 192—^Fahrenbrink v. 
Moore. 76 P.2d 860, 61 Ariz. 176. 

Cal.—David v. Gk>odman, 200 P.2d 
668, 89 C.A.2d 162—Ng v. Warren, 
179 P.2d 41. 79 C.A.2d 64—Ocean 
Park Pier Amusement Corporation 
v. City of Santa Monica, 104 P.2d 
668, 40 C.A.2d 76, rehearing denied 
104 P.2d 879, 40 C.A.2d 76. 

Colo.—Royal Indem. Co. v. Markley. 
178 P.2d 672, 116 Colo. 84—George¬ 
town V. Bcmk of Idaho Springs, 64 
P.2d 182, 99 Colo. 519—Hicks v. 
Pack Lock Bolt Co., 211 P. 871,, 


72 Colo. 480—Rocky Mountain Mo¬ 
tor Co. V. Walker, 208 P. 1096, 71 
Colo. 68. 

Conn.—Berry v. Hartford Nat. Bank 

6 Trust Co., 7 A.2d 847, 126 Conn. 
615—^Delaney v. City of Hartford, 

7 A.2d 669, 126 Conn. 687—Webb 
V. Ambler. 7 A.2d 228. 126 Conn. 
648—Columbus Industrial Bank v. 
Miller. 6 A.2d 42, 126 Conn. 818— 
Dean v. Hershowitz. 177 A. 262, 
119 Conn. 398—Schumacher v. Mil¬ 
ler. 160 A. 524, 111 Conn. 668— 
Knox V. Binkoski, 122 A. 400. 99 
Conn. 682—^Downey v. Guilfoyle, 
114 A. 73, 96 Conn. 883—Nolan v. 
Town of Mansfield, 100 A. 438, 91 
Conn. 642. 

Del.—In re Public Service Holding 
Corp.. 24 A.2d 684, 26 DeLCh. 436. 
Fla.—Bowden v. Carter, 66 So.2d 871 
—Bryant v. Godfrey, 39 So.2d 217 
—Hancock v. Hancock, 176 So. 734, 
128 Fla. 684—St. Andrews Bay 
Lumber Co. v. Bernard, 143 So. 160, 
106 Fla. 236—Cole Motor Car Co. 
V. O’Kelly, 138 So. 874, 101 Fla. 
198. 

Oa.—^Brannen v. Buie, 66 S.E.2d 808, 
208 Ga. 198—Scott v. Glllis, 43 
S.B.2d 96, 202 Ga. 220—Clark v. 
Bandy, 27 S.B.2d 17, 196 Ga. 646— 
Mclntire v. McQuade, 9 S E 2d 633, 
190 Ga. 438, answers to certified 
questions conformed to 10 S B.2d 
288, 63 Ga.App. 116—^Petty v. 

Bryant. 2 S.B 2d 910, 188 Ga. 102— 
Harris v. McMillan, 198 S.E. 260, 
186 Ga. 629. 

Jones V. Andrews, 81 S.E.2d 304, 
89 Ga.App. 784, afilrmed 82 S.E.2d 
608, 210 Ga. 706—^Taylor v. Allen, 
49 S.E.2d 644, 77 Ga.App. 669— 
Jett V. Wolfe, 42 S.E.2d 606, 76 Ga. 
App. 165—Claxton Coca-Cola Bot¬ 
tling Co. V. Coleman, 22 S.E.2d 
768, 68 Ga.App. 302—Jones v. 

Love, 21 S.B.2d 254, 67 Ga.App. 
694. 

Idaho.—State ex rel. Haworth v. 
Bemtsen, 200 P.2d 1007, 68 Idaho 
689—Ooeur D’Alenes Lead Co. v. 
Kingsbury, 56 P.2d 1307, 56 Idaho 
476—^Bicandi v. Boise Payette 
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Lumber Co., 44 P.2d 1103, 66 Ida¬ 
ho 648. 

Ill.—Seifert v. Demaree, 43 N.EI2d 
957, 880 Ill. 283—Village of North¬ 
brook V. Sterba, 149 N.E. 268. 818 
Ill. 860—^Anderson v. Keystone 
Chemical Supply Co., 127 N.E. 668, 
293 Ill. 468—Freesen v. Scott 
County Drainage & Levee Diet., 
119 N.E. 625, 288 Ill. 636—City of 
Belleville v. Mitchell, 112 N.E. 368, 
278 Ill. 136. 

Dodds V. Chicago Transit Au¬ 
thority, 132 N.E.2d 816, 9 Ill.App. 
2d 388—New York, C. & St. L. R. 
Co. V. American Transit Lines, 8t 
N.E.2d 858, 889 Ill.App. 282, re¬ 
versed on other grounds 97 N.B.2d 
264, 408 111. 336—Robbins v. Milli- 
kin Nat. Bank of Decatur, 78 N.BL 
2d 819, 334 Ill.App. 190—^Dressor 
V. Baldwin, 32 N E.2d 959, 809 Ill. 
App. 182—^American State Bank of 
Bloomington v. National Life Ins. 
Co., 17 N.B.2d 266, 297 Ill.App. 137 
—Follansbee v. Seidel, 259 Ill.App. 
383—Block V. Texas Co., 247 Ill. 
App. 801—RataJ v. Providers’ Life 
Assur. Co., 221 Ill.App. 469—^Van 
Pelt V. Lindley, 217 Ill.App. 405— 
Kelly V. McCormick-Murray Mfg. 
Co., 201 Ill.App. 808—Swain v. 
Mehl, 200 Ill.App. 496. See Guth 
V. Haas, 210 Ill.App. 437—Carper 
V. Myers, 202 Ill.App. 486—Wotto- 
wa V. Ridgly, 202 Ill.App. 884— 
Pooler V. South wick, 200 Ill.App. 
301. 

Ind.—Davis v. Pelley, 102 N.E.2d 
910, 230 Ind. 248—Wagler v. 

State, 164 N.E. 6, 199 Ind. 83. 

La Reau v. Teibel, App., 138 
N.E.2d 168—Minter v. Bittler, 29 
N.E.2d 799, 108 Ind.App. 622—Cor¬ 
tez V. Freed, 16 N.E.2d 969, 106 
Ind.App. 640—Harris v. Davis, 6 
N.E.2d 722, 103 Ind.App. 214—Cur- 
nick V. Torbert, 194 N.E. 771, 101 
Ind.App. 180—^Vandalia Coal Co. v. 
Butler, 119 N.E. 34, 68 IndJlpp. 246 
-Kaiser v. Adolph Wittekindt A 
Son, 112 N.E. 896, 62 Ind.App. 171. 

Iowa.—Best v. Yerkes, 77 N.W.2d 
23—In re Kneebs’ Estate, 70 N.W. 
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considered even | though it does appear in the statement of questions 


assignments of error will not be 

2d 689. 246 Iowa 1058—Cress v. 
State Tax Commission. 58 N.W.2d 
881. 244 Iowa 974—Westeraard v. 
Des Moines Ry. Co.. 62 N.W.2d 89. 
248 Iowa 496—Clare & Poster v. 
Pearson. Schmidt A Holbrook. 289 
N.W. 787, 227 Iowa 928—^Petersen 

V. New York Life Ins. Co. of Now 
York. 280 N.W. 621, 226 Iowa 298— 
Pearson v. Butts, 276 N.W, 65, 224 
Iowa 876—Sargent v. American 
Ins. Co. of Newark, N. J., 268 N. 

W, 613, 218 Iowa 480—Trepp v. In¬ 
dependent School Dlst. of Poca¬ 
hontas, 240 N.W. 247, 213 Iowa 944 
—Linn v. Kendall, 238 N.W. 647. 
213 Iowa 33—Prehn v. Kindig, 232 
N.W. 812—Stalker v. Carroll. 194 
N.W. 270, 196 Iowa 220—Golden 

V. Bilbo, 184 N.W. 643, 192 Iowa 
819—Daniels v. Iowa City, 183 N. 

W. 416, 191 Iowa 811—Miller v. 
Swartzlender A Holman, 182 N.W. 
661, 192 Iowa 153—^Nebraska & 
Iowa Steel Tank Co. v. S. L. Col¬ 
lins Oil Co.. 173 N.W. 911, 187 
Iowa 136. 

Kan.—Rice v. Hovey, 299 P.2d 46, 
180 Kan. 38—Brayfleld v. Bray- 
fleld, 264 P.2d 1064, 176 Kan. 337— 
Miller V. Rath, 244 P.2d 1213, 173 
Kan. 192—^Du Pont v. Lotus Oil 
Co., 213 P.2d 975. 168 Kan. 644— 
Blby V. City of Wichita. 101 P 2d 
919, 151 Kan. 981. 

Ky.—Strauch v. Reynolds, 192 S.W. 
2d 816, 301 Ky. 628—^McGowan v. 
Wells’ Trustee, 213 S.W. 673, 184 
Ky. 772. 

Mass.—^Albano v. Com., 63 N.E.2d 
690, 315 Mass. 631. 

Mich.—Continental Studios v. Ameri¬ 
can Auto. Ins Co, 64 N W.2d 616, 
340 Mich. 6—Louis A. Demute, 
Inc. V. Michigan Employment Sec. 
Commission, 64 N.W.2d 645, 339 
Mich. 713—^Walters v. Quality Bis¬ 
cuit Division of United Biscuit 
Co. of America, 67 N.W.2d 603, 
336 Mich. 214—^Kelso v. Coburn, 63 
N.W.2d 686, 334 Mich. 43—Robin¬ 
son V. Belanger, 52 N.W 2d 638, 
832 Mich. 667—Eastwood Park 
Amusement Co. v. City of East 
Detroit, 43 N.W.2d 851, 328 Mich. 
272—Kranz v. Kranz. 36 N.W.2d 
179, 323 Mich. 680—^Alley v. Klotz, 
81 N.W.2d 816, 320 Mich. 621— 
Hazel Park Nonpartisan Taxpay¬ 
ers Ass’n V. Royal Oak Tp., 27 N. 
W.2d 249, 817 Mich. 607, appeal 
dismissed 68 S.Ct. 219, 332 U.S. 
832. 92 L.Ed. 406, and 68 S.Ct. 221, 
332 U.S. 832. 92 L.Ed. 406—Sus¬ 
sex V. Snyder. 11 N.W.2d 814, 807 
Mich. 80—^Bradford v. Goldman, 
287 N.W. 641, 290 Mich. 838—Kola- 
kowski V. Cyman. 281 N.W. 882, 
286 Mich. 685—New York Life 
Ins. Co. V. Erb, 268 N.W. 764, 276 
Mich. 610—^Lakeside Resort Corpo¬ 
ration V. Sprague, 264 NW. 851, 
274 Mich. 426—In re Charles’ Es¬ 


tate. 229 N.W. 426, 250 Mich. 6— 
King V. Bird. 222 N.W. 188, 246 
Mich. 93—Traugott, Schmidt A 
Sons V. Gerasimos, 209 N.W. 187. 
236 Mich. 379—^Andrews v. Mur¬ 
phy. 209 N.W. 68, 235 Mich. 286— 
Noll V. Woods, 208 N.W. 848, 231 
Mich. 224—In re Mayer’s Estate, 
177 N.W. 488, 210 Mich. 188, 10 
A.L.R. 773—^Webber v. Billings, 
160 N.W. 332. 184 Mich. 119. 

Minn.—Lehman v. Hansord Pontiac 
Co., 74 N.W.2d 806, 246 Minn. 1— 
Kuhlmann v. Educational Publish¬ 
ers, 71 N.W.2d 889, 245 Minn. 171 
—Country Club Oil Co. v. Lee, 68 
N.W.2d 247. 239 Minn. 148—Linne- 
man v. Swartz, 50 N.W.2d 47, 236 
Minn. 107—Industrial Loan & 

Thrift Corp. v. Swanson, 26 N.W. 
2d 626, 223 Minn. 346, 171 A.L.R. 
244. 

Miss.—Prady v. Bryan, 48 So.2d 611, 
210 Miss. 1—^Wright v. Illinois 
Cent. R. Co., 16 So.2d 381, 196 
Miss 160—Rickets v. Rickets, 119 
So. 194. 162 Miss. 792. 

Mo.—Board of Public Works of Rol- 
la V. Sho-Me Power Corp, 244 

S.W 2d 66, 362 Mo. 730—Wallace 
V. Brown, 166 S.W.2d 408—City of 
St. Louis V. Buselakl, 80 S.W.2d 
863, 336 Mo. 698—^Moffett v. But¬ 
ler Mfg Co. 46 S.W 2d 869—Per¬ 
ryman V. Missouri Pac. R. Co., 31 
S.W.2d 4, 326 Mo. 176—Gottschalk 
V. Wells. 274 S.W. 399—Hurlburt 
V. Bush, 224 S.W. 323, 284 Mo. 397 
—^Hiemenz v. Harper, 204 S.W. 
723, 276 Mo. 380. 

State ex rel State Highway Com¬ 
mission V, Schade, App., 271 S.W. 
2d 196—Bonnot v. Tackitt, App., 
266 S.W. 2d 748—McPetridge v. 
Kurn, App., 125 S.W 2d 912—Mas- 
sey-Harris Co v. Rich, 122 S.W.2d 
868, 233 Mo.App. 609—Pitzgerald v. 
Colorado Life Co., 116 SW.2d 242, 
233 Mo.App. 236—Powell v. Broe- 
nahan, 116 S.W 2d 140, 232 Mo. 
App. 1161, opinion Quashed on oth¬ 
er grounds State ex rel. Brosnahan 
V. Shain, 126 S.W.2d 1193, 344 Mo 
404—Harrison v. McNergney, App , 
111 S.W,2d 191—Prank v. Myers. 
109 S,W,2d 64, 232 Mo.App. 681— 
Wadley v. Employers’ Liability 
Assur. Corporation, 87 S.W. 2d 666, 
226 Mo.App. 631—Kelly v. Abra¬ 
ham Lincoln Life Ins. Co., 83 S.W. 
2d 992, 226 Mo App. 317—Wyckoff 
V. City of Cameron, App., 9 S.W.2d 
872, certiorari quashed State ex 
rel. City of Cameron v. Trimble, 9 
S.W.2d 876, 321 Mo. 221—Kiger v 
Sanko, App., 1 S.W.2d 218—Sinclair 
V. Columbia Telephone Co., App., 
196 S.W. 568. 

Mont.—State v. District Court of 
Second Judicial Diet, in and for 
Silver Bow County, 272 P. 626, 83 
Mont. 400—Rogness v. Northern 
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Pae. Ry. Co.. ISe P. 989, 69 Mont 
878. 

Neb.—Nowka v. Nowka, 58 N.W.2d 
600, 167 Neb. 57—Sack v. Sack. 65 
N.W.2d 606, 166 Neb. 171—In re 
Dryden’s Estate, 52 N.W.2d 737, 
155 Neb. 652—O-N-L Mills, Inc. v. 
Union Pac. R. Co., 89 N.W.2d 501, 
151 Neb. 692—Herlan v. Block, 80 
N.W.2d 620, 149 Neb. 197—Ritter 
V. Drainage Dist. No. 1 of Otoe and 
Johnson Counties, 29 N.W.2d 782, 
148 Neb. 873. 

N.H.—Pellows V. Normandin, 74 A.2d 
548, 96 N.H. 260—Scammon v. 

Pearson, 118 A. 771, 80 N.H. 122. 

N.J.—^Van Sweringen v. Van Swer- 
Ingen, 126 A.2d 334, 22 N.J. 440— 
Gallagher v. New England Mut. 
Life Ins. Co. of Boston, 114 A. 2d 
867, 19 N.J. 14. 

Smigielski v. Nowak, 11 A.2d 251, 
124 N.J.Law 235—Culver v. Dziki, 
8 A.2d 61. 123 N.J.Law 66—Roth v. 
Protos, 1 A.2d 10, 120 N.J.Law 602 
—Spatuzzi V. Star Auto Truck Ex¬ 
change, 196 A. 723, 119 NJ.Law 
877—Zlotnik v. Northwestern Nat. 
Ins. Co., 182 A. 633, 116 N.J.Law 
107—Castelbaum v. Wolfson, 104 
A. 84, 92 N.J.Law 165. 

Wojclk V. Wojclk, 65 A.2d 9. 140 
N. J.Eq. 409—H irschmann v 
Hlrschmann, 41 A.2d 13. 136 N.J. 
Eq. 230—^American Nat. Red Cross 
v. Lester, 18 A.2d 295, 129 N.J.Eq. 
28—American Safety Razor Corpo¬ 
ration V. Weissbard, 4 A.2d 303, 
126 N.J.Eq. 189—Brauer v. Trus¬ 
tees of Plrst M. E. Church of Red 
Bank, 1 A.2d 409, 124 N.J.Eq. 247 
—Young V. McLaughlan-Conover 
Co., 162 A. 633, 111 N.J.Eq. 424— 
Sheehan v. MacMurray, 168 A. 607, 
109 N.J.Eq. 664. 

N.M —Bounds v. Carner, 206 P.2d 216, 
63 N.M. 234—Heirlch v. Howe, 171 
P.2d 312, 60 N.M. 90—Pederal Land 
Bank of Wichita v. Beck, 121 P.2d 
147, 46 NM. 87—Birchfleld v. 

Blrchfleld, 217 P. 616, 29 N M. 19 
—Weggs v. Kreugel, 206 P. 730, 28 
N.M, 24—^Armstrong v. Concklin, 
202 P. 986, 27 N.M. 660—Hender¬ 
son V. Dreyfus, 191 P. 442, 26 N.M. 
641—Trujillo V. Tucker, 171 P. 
788, 24 N.M. 339. 

N.C.—Merrell v. Jenkins. 89 S.E.2d 
242, 242 N.C. 636—Manley v. 

Greensboro News Co., 85 S.E.2d 
672, 241 N.C. 465—Calvine Cotton 
Mills, Inc. V. Textile Workers Un¬ 
ion of America, 79 S.E.2d 181, 238 
N.C. 719—Eno Inv. Co. v. Protec¬ 
tive Chemicals Laboratory, 63 S. 
E.2d 637. 233 N.C. 294—Rader v. 
Queen City Coach Co., 86 S.E.2d 
609, 226 N.C. 537—Sineath v. Kat- 
Zis, 14 S.E.2d 418, 219 N.C. 484— 
City of Greensboro v. Guilford 
County, 184 S.B. 473, 209 N.C. 666 
—^Wilson V. City of Charlotte, 176 
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8 .B. 306, 306 KC 856—Woody Ins. Co., 183 A. 798, 821 Pa. 188 orson v. Hufhea, Com.App., 881 8 . 

Bros. Bakery v. Greensboro Life —^Dalffleleh v. Oppenheim, Collins W. 784—^Barkley v. Gibbs, Com. 

Ins. Co., 161 S.B. 564, 201 N.C. 816 & Co.. 152 A. 759, 802 Pa. 88 — App., 227 S.W. 1099—^Harllnyton 

—Powers V. City of Wllminsrton, Pennsylvania R. Co. v. Pennsyl- Land & Water Co. v. Houston Mo- 

99 S.B. 102, 177 N.C. 861. vania-Ohlo Electric Co., 146 A. 686 , tor Car Co., Com.App., 209 S.W. 

N.D.—^Kemmer v. Sunshine Mut. Ins. 296 Pa. 40—In re Freeman’s Es- 146. 

Co., 67 N.W.2d 866 , 79 N.D. 618— tate, 124 A. 435, 280 Pa. 278—Gil- McCormick v Ricks, Clv.App., 

Rlpplingrer v. Otten, 44 N.W.2d 60. lespie v. Hunt. 119 A. 816, 276 Pa. 218 S.W.2d 337, error refused no 

77 N.D. 631—Morris v. Mlnncapo- 119, certiorari denied Hunt v. Gil- reversible error-^ohnson Aircrafts 

lis, St. P. & S. S. M. Ry. Co., 166 lespie, 43 S Ct. 619, 261 U.S. 622, y wilborn Civ App 190 S.W.2d 

N.W. 861, 82 N.D. 366—Massett v. 67 L.Bd. 832—First Nat. Bank v. 420 refused for’ want of merit- 

Schaffner, 164 N.W. 663, 31 N.D. Home Ins. Co., 118 A. 17. 274 Pa. Higginbotham v. Fort Worth Nat. 

579. 129—Lesley v. Ewing, 90 A. 797, Bank, Clv.App., 172 S.W.2d 402, er- 

Ohio.—Curry v. Manfull, 174 N.E. 244 Pa. 480—Malln v. James, 90 ^or refused—Hotel & Restaurant 

248, 123 Ohio St. 118. A. 714, 244 Pa. 336. Employees’ International Alliance 

Jones V. Jones, App., 134 N.E.2d Borough of Middletown v. Penn- & Bartenders’ International League 
736—Duff V. Corn, 87 N.E.2d 731. sylvania Public Utility Commis- of America v. Longley, Clv.App., 

84 Ohio App. 403—Feher v. Motor sion, 17 A.2d 904, 143 Pa.Super. 100 s.W.2d 124_Gelfand v. Heath, 

Exp., App., 68 N.E.2d 140—Glander 444 —Quaker Worsted Mills Corp. Clv.App., 124 SW.2d 1017_Rhlne- 

V. Mendenhall, App., 68 N.E.2d 106 v. Howard Trucking Corp., 198 A. land Union Gin v. Volunteer State 

—Dietz V. Chandler, App., 66 N.E. 091, 131 Pa.Super. 1—Harrisburg nfe jns. Co., Civ App., 113 S.W.2d 

2d 937. Hospital v. Houck, 96 Pa.Super. 24. 925 , error dismissed—Casas v. Fed- 

Okl.—State Ins. Fund v. Trlesch- R.I.—Nelson v. Dodge. 68 A.2d 61, eral Land Bank of Houston, Civ. 

mann, 244 P.2d 1128, 206 Okl. 533 76 R I. 1, 14 A.L.R.2d 638. App.. 106 S.W.2d 1107—Wood v. 

—Hall V. Pearson, 219 P 2d 617, S.C.—Coleman v. Coleman, 37 S.E.2d Fulton Property Co., Clv.App., 90 

203 Okl. 221 —State ex rel Land 306, 208 S.C. 103—Matthews v. SW.2d 617—Miller v. Fenner, 

Office Com’rs v. Wood, 217 P.2d Montgomery, 7 S E.2d 841, 193 S.C. Beane & Ungerlelder, Civ.App., 89 

171, 202 Okl. 664—Local Federal 118. S.W.2d 606, error dismissed—Stlll- 

Sav. & Loan Ass’n of Oklahoma S.D—In re Congdon’s Estate, 61 N. man v. Hlrsch, Clv.App, 84 S.W.2d 

City V. Sickles, 166 P.2d 328, 196 W 2d 877, 74 S.D. 306—Minnehaha 601, affirmed 99 S.W.2d 270, 128 

Okl. 396—National Aid Life Ass'n Land & Investment Co. v. Consol- xex. 369—Overstreet v. Donnell, 

V. Wiles, 41 P.2d 666 , 171 Okl. 67 Idated Sand & Stone Co., 264 N.W. Clv.App., 76 S.W.2d 937—Daven- 

—Belcher v Spohn, 39 P.2d 87, 170 198, 64 S.D 48—Clark v. Gold port v. Taylor County Tuberculosis 

Okl. 139—Morley v. Wlckett, 36 P. Bros Sec. Co., 244 NW. 346, 60 Ass’n, Clv.App., 72 S.W.2d 407— 

2d 721, 169 Okl. 261—State v. Hin- S D. 297—In re Annexing Territory Panhandle & S. F. Ry. Co. v. Burt, 

kle, 287 P. 722, 143 Okl. 33—Ad- to School Diet. No. 28, in Yankton Civ.App., 71 S.W.2d 390—New 

Justment Realty Co. v. Excise County, 209 N.W. 343, 60 S D. 226 Amsterdam Casualty Co. v. Wll- 

Board of Muskogee County, 284 P. —Quackenbush v. Graf, 166 N.W. kins, Civ.App., 70 S.W.2d 806— 

27, 141 Okl. 130—Ex parte Van- 186, 36 SD 420—La Crosse Rub- London & Lancashire Ins. Co. v. 

curen, 274 P. 469, 136 Okl. 91— ber Mills Co. v. Dakota Wholesale Higgins, Civ.App., 68 S.W.2d 

Midland Valley R Co. v. Price, 260 Coffee Co, 164 NW. 447, 36 S.D. 1066 —Collins v. McFarland, Civ. 

I*. 26, 127 Okl. 106—Schraeder v 221—Seubert v. Fawick Tractor App., 60 S W.2d 334—Farmers’ Nat. 

Gormley, 269 P. 869, 127 Okl. 65 Oo, 164 N.W. 446, 36 S D. 213— Bank v. Dublin Nat. Bank, Civ. 

—Levin Bros, v MacDonald, 235 P. Mumford v. Rood, 153 N.W. 921, App., 66 S.W.2d 667—El Paso Blec- 

1070, 110 Okl 30—Stapleton Motor 36 S D, 80. trie Co. v. Portillo, Civ.App., 46 S. 

Sales Co. v Coley, 232 P. 28, 107 Tenn—City of Knoxville v. Hargis, W.2d 404—Conn v. Belk, Civ.App., 

Okl 269—Cook v Speak, 229 P. 198 S W.2d 666 , 184 Tenn. 262— 26 S.W.2d 293—Mason v. Rockwall 

1083, 104 Okl. 6 —Fowler v. Swank. Nashville, C. & St. L. Ry. v. County Levee Improvement Dlst. 

189 P. 194, 78 Okl. 150—Van Ars- Browning, 140 S W 2d 781, 176 No. 1, Civ.App., 17 S.W.2d 841— 

dale & Osborne Brokerage Co. v. Tenn 245, affirmed 60 S.Ct. 968, Texas Employers’ Ins. Ass’n v. 

Hart, 162 P. 461, 62 Okl. 119— 310 U.S. 362, 84 L Ed. 1264—Sears, Fitzgerald, Civ.App., 292 S.W. 926, 

SLegcr Lumber Co. v. Haynes, 142 Roebuck & Co. v. Finney, 89 S.W. reversed on other grounds. Com. 

P 1031, 42 Okl. 716—Yates v. First 2(1 749, 169 Tenn. 647—Kirkland v. App., 296 S W. 609—Meurer v. 

Nat. Bank, 140 P. 1174, 42 Okl. 96. Calhoun, 248 S.W. 302, 147 Tenn. Hooper, Civ App., 271 S.W. 172— 

Shestokas v. State, 236 P. 629, 388—Spofford v. Rose, 237 S.W. 68 , Carrera v. Hines, Civ.App., 246 S. 

30 Okl.Cr. 441. 145 Tenn 583. W. 1067—Royal Neighbors of 

Or.—Pokorny v. Williams, 260 P.2d Sherrill v Erwin, 220 S.W.2d America v. Fletcher, Clv.App., 230 

490, 199 Or. 17—Kiddle v Schnltz- 878, 31 Tenn.App. 663—^West v. S.W. 476—McCoy v. Wichita Falls 

er, 117 P.2d 983, 167 Or. 316—Spar- Southern Ry. Co., 100 SW.2d 1004, Motor Co., Civ.App., 207 S.W. 332— 

hawk V. Stevens, 91 P.2d 1116, 162 20 Tenn App 491—^V/hitehurst v. Riggs v. Baleman, Clv.App., 198 S. 

Or. 376—Oregon Motor v. Carter, Howell, 98 S.W.2d 1071, 20 Tenn. W. 813, reversed on other grounds, 

261 P. 691, 123 Or. 216_Longboth- App. 314—Cofer v. Cofer, 1 Tenn. Com.App., 228 S.W. 179—Ludtke v. 

am v. Takeoka, 239 P. 106, 116 App. 638. Smith, Clv.App., 186 S.W. 266, er- 

Or. 608, 43 A.L.R. 1286—Portland Tex—Berly v. Slas, 266 S.W.2d 606, **®^used—Friedman v. Hunts- 

Pulley Co V. Breeze, 199 P. 967, 162 Tex. 176—Texas & P. Ry. Co. Cotton Oil Co., Clv.App., 177 

101 Or. 239—Boyer V. Andulza, 176 v. Presley, 152 SW.2d 1106, 137 ®573—Consolidated Kansas 

P. 853, 90 Or. 163—Albright v. Tex. 232—Roach v. Grant, 130 S. Smelting & Refining Co. v. 

Keats, 166 P. 768, 86 Or. 134. W.2d 1019, 184 Tex. 10—Armendar- Schulte, Clv.App., 176 S.W. 94. 

Pa.—Pennsylvania Co. for Insuranc- iz v. Oberstone, 283 S.W. 479, 116 Utah.—^Drummond v. Union Pac. R. 
es on Lives and Granting Annul- Tex. 446. Co., 177 P.2d 903, 111 Utah 28d — 

ties V. Conway, 46 A.2d 166, 363 Austin Bros. v. Patton, Com.App., Pacific Bond & Mortgage Co. v. 

Pa. 647—Provident Trust Co. v. 294 S.W. 637—Hankins v. Min- Hohn, 121 P.2d 636, 101 Utah 335— 

Rothman, 183 A. 793, 321 Pa. 177, chew, Com.App., 285 S.W. 264— Brown v. Marriott, 89 P.2d 478, 97 

104 A.L.R. 1276, followed in Wash- Stephenson v. Miller-Link Lumber Utah 66 —Helper State Bank v. 

Ington Trust Co. v. New York Life Co., Com.App., 277 S.W. 1039—Rob- Crus, 81 P.2d 869, 96 Utah 820— 
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Involved.**-* Moreover, as discussed infra S 1243, 
if a separate assignment of errors or statement of 
grounds is required, the necessity therefor cannot he 
dispensed with by assertions or specifications in the 
brief or argument, the bill of exceptions, the state¬ 
ment of facts, or the abstract or transcript of the 
record. Exceptions pendente lite cannot be con¬ 
sidered in the appellate court where there is no as¬ 
signment of error in the bill of exceptions, either on 
the exceptions pendente lite or directly on the judg¬ 
ment complained of in the exceptions pendente 
lite;**-^* and an assignment of error in the brief 
of plaintiff in error, either on the exceptions penden¬ 
te lite or on the judgment complained of in the ex¬ 
ceptions pendente lite, is not sufficient.* 

Notice of appeal is the means whereby an appeal 
is taken, and it does not take the place of assign¬ 


ments of errors.**'*® An appellant is not com¬ 
pelled to specify error on every ruling, decision, and 
judgment included in his notice of appeal ;**•** and 
if he is willing to stand on the findings of fact 
made by the trial court, the subsequent rulings be¬ 
come immaterial.**-*® 

The necessity for an assignment of errors re¬ 
quired by statute or rule of court is a matter of sub¬ 
stance, and not a mere matter of form which can 
be waived or dispensed with by agreement or con¬ 
duct of the parties or their counsel.** Compliance 
with court rules has been held to be jurisdiction¬ 
al**-* and absolutely obligatory ;**-i® so, compli¬ 
ance with a court rule requiring an appellant who 
does not include in his statement of facts or bill of 
exceptions the complete record of all proceedings 
and evidence in the cause to file a concise statement 


Oill V. Tracy, 18 P.2d 829, 80 Utah 
127—Advance-Rumely Thresher 

Co. V. Stohl, 283 P. 731, 75 Utah 
124—Roach v. Los Angeles & S. 
L. R. Co., 280 P. 1063, 74 Utah 
646, certiorari denied 60 S.Ct. 162, 
280 US. 613, 74 L.Ed. 656—Per¬ 
rin V. Union Pac. R. Co., 201 P. 
405, 69 Utah 1, certiorari denied 
Union Pac. R. Co. v. Perrin, 42 S. 
Ct 270, 257 US. 661, 66 L.Ed. 423 
—Sandall v. Sandall, 193 P. 1093, 
67 Utah 160, 16 A.L.R. 620. 

Vt—Collins V. Fogg, 199 A 261, 109 
Vt, 433—^Woodhouse v. Woodhouse, 
130 A. 768, 99 Vt. 91. 

Va,—Harris v. Deal, 64 S.E,2d 161, 
189 Va. 676—Prichard v. State 
Highway Commissioner, 188 S.E. 
166, 167 Va. 219—Wash v. Hol¬ 
land, 183 S.E. 286, 166 Va. 45— 
Hartman v. Melfa Banking Co., 174 
6 .B. 668, 162 Va. 433—Cheatham v. 
Taylor, 138 S.E. 646, 148 Va. 26— 
Norfolk & W. Ry. Co. v. James, 186 
S.B. 660, 147 Va. 178—Cooper v. 
Norfolk Southern R, Co., 99 S.E. 
606, 126 Va. 73. 

Wash.—Boyle v. King County, 282 
P.2d 261, 46 Wash.2d 428—Willett 
▼. Davis, 193 P.2d 321, 20 Wash.2d 
622—^Paddock v. Tone, 172 P.2d 
481, 26 Wash.2d 940—Bristol v. 
Strelbich, 167 P.2d 125, 24 Wash.2d 
667—Kennedy v. City of Everett, 
99 P.2d 614, 2 Wa8h.2d 660, re¬ 
hearing denied 108 P.2d 871, 4 
Wash.2d 729—State ex rel. Linden 

V. Bunge, 78 P.2d 516, 192 Wash. 
246—^Mohney v. Davis, 176 P. 81, 
104 Wash. 209. 

Wis.—Sohweltser v. Doepke, 218 N. 

W. 188, 196 Wls. 841—Buchols v. 
Biemenschneider, 166 N.W. 946, 168 
Wls. 818, 

Wyo,— H K D HomeSite Co. v. Board 
of County Com*rs of Zjaramle 
County, 240 P.2d 886, 69 Wyo. 286 
«^oivas Jtuda BeoiiBdiiin died la 


State V. Goettina, 168 P.2d 865, 882, 
61 Wyo. 420. 

3 C.J. p 1330 notes 42, 44—4 C.J. P 
671 note 98—16 C.J. p 1024 note 
6—18 C.J. p 940 note 86—40 C.J. 
p 616 notes 6, 8—44 C.J. p 1494 
note 96—47 C.J. p 692 note 61. 
‘Whatever may be the application 
of the rules of construction of con¬ 
tracts as a whole. Code, I 20-704, on 
the many issues before the trial 
court, such application is invoked by 
this court only to the extent, direct¬ 
ly or indirectly, that it may be raised 
by assignment of error, preserving 
for review any or all of those is- 
sues.“ 

Ga—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 89, 66 Ga.App. 883. 
'We are obliged by statute to pass 
upon all assignments of error, but 
are not required to go afield to dis¬ 
cover errors not assigned.’* 

Ohio.—Commercial Motor Freight v. 
Ebright, App., 61 N.E.2d 293, 298, 
reversed on other grounds 64 N.E. 
2d 297, 143 Ohio St. 127, 161 AL.R. 
1321. 

FUBotlon of appellate oourt 
It is not the function of an appel¬ 
late court to seek errors, but to pass 
on points of error properly assigned. 
Tex.—Seymour v. Texas & N. O. R. 
Co., Civ.App., 209 S.W.2d 814, error 
refused. 

Bevlewliig oourt is loath to take 
oognisaaoe of errors not properly 
brought before it by assignments of 
error, 

Fla—Marquette v. Hathaway, 76 Bo. 
2d 648. 

Oase tried without Jury 
N.D.—Comford v. tiocken, 61 N.W. 
2d 912. 

9U Pa—Commonwealth v. Crow, 
144 A 186, 294 Pa 286. 

Borough of Middletown ▼. Penn¬ 
sylvania Public Utility Commis- 
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Sion, 17 A2d 904, 148 Pa.Super. 
444. 

9&X0 Ga—Mclntire ▼. McQuade, 10 
S.E.2d 283, 63 GaApp. 116. 

96*16 Ga—Mclntire v. McQuade. 
supra 

Bpeoillo or general assignment 

Ga—Mclntire v. McQuade, 9 S E 2d 
638, 190 Ga 438, answers to certi¬ 
fied questions conformed to 10 S.E 
2d 233, 63 GaApp. 116. 

9&ao Ill.—Coultis V. Illinois Termi¬ 
nal Co., 8 N.E.2d 166, 285 Ill.App. 
600. 

98.96 Kan.—State ex rel. Fatzer v. 
Miller. 279 P.2d 223, 177 Kan. 324 
—Wheeler Kelly Hagny Trust Co. 
V. Ellis Singleton Bldg. Co., 164 P. 
2d 148, 160 Kan. 606—Board of 
Com’rs of Marlon County v. Clark, 
138 P.2d 449, 157 Kan. 182. 

98.30 Kan.—State ex rel. Fatzer v. 
Miller, 279 P.2d 223, 177 Kan. 324— 
Board of Com'rs of Marion County 
V. Clark, 188 P.2d 449, 167 Kan. 
132. 

99. Ill.—Armour v. Pennsylvania 
R. Co., 187 N.E. 632, 868 Ill. 675. 

Dressor v. Baldwin, 82 N.E. 2d 
969, 309 Ill.App. 182—Farmers 

State Bank of Belvidere v. Meyers, 
282 IlLApp. 649. 

Iowa—R. P. Andreas A Son v. 
Hempy, 268 N.W. 18, 221 Iowa 
1184. 

N.C.—Parrott v. Hardesty, 86 S.E. 
682, 169 N.C. 667. 

Utah.— Corpus Juris cited iu Sterling 
Furniture Co. v. Tobias, 89 P.2d 
766, 86 Utah 467. 

8 C.J. p 1882 note 46. 

99.6 Wash.—Moses v. Department 
of Labor and Industries, 268 P.2d 
666 , 44 Wash.2d 611. 

99.10 Iowa—R. P. Andreas ft Bon v. 
Hempy, 268 N.W. 18, 221 Iowa 
1184. 
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of the facts oti which he intends to rely is juris¬ 
dictional and mandatory.^®*!® However, compliance 
with a rule with respect to a statement of the points 
has been held not jurisdictional,^^-20 and a state¬ 
ment of points relied on for reversal is not required 
where the record as printed is complete.®®**® 

If an appellate court inadvertently reverses a 
judgment in a case where no error was assigned, 
the judgment of reversal will be set aside on mo¬ 
tion.®®-®® Where a motion for a new trial is re¬ 
quired as a prerequisite to an appeal, assignments of 
error are necessary.®®-®® A statute relieving appel¬ 
lants or plaintiffs in error of the duty to file as¬ 
signments of error in the trial court does not change 
the law with respect to the presentation of assign¬ 
ments by litigants and their consideration by the ap¬ 
pellate courts.®®*^® 

The general rule as to the necessity for an assign¬ 
ment of errors or statement of the grounds or rea¬ 
sons for appeal is one of general and widespread 
application,! It has been applied to appeals on 
questions of law reserved,* and in cases in which 
the cause has come up on certificate from the trial 
court.® 


APPEAL &BBBOR §§1218-1219 

The repeal of a staMe requiring an assigi^nt 
of errors docs not affect an appeal granted prior to 
such repeal.* 

After change of venue. It has also been held 
that an alleged erroneous ruling by a court during 
the pendency therein of a cause afterward transfer¬ 
red by change of venue to another court must be 
assigned as error in the latter court in order that 
it may be considered by the supreme court on ap¬ 
peal.® 

§ 1219. On Appeal from Intermediate Court 

In proceedings to review the decision of an intermedi¬ 
ate appeilate court, the neceeaity for a new assignment 
of errors is dependent on the terms of the applicable stat¬ 
utes or rules of court. 

On appeal from, or writ of error to, an inter¬ 
mediate appellate court, a new assignment of error 
is necessary in jurisdictions where the statutes or 
rules of court require it as in cases brought up for 
review from other courts;® and in such states the 
higher court cannot review errors of the inter¬ 
mediate court not presented in the assignment or 
specification of errors.*^ The highest appellate court 


99.16 Waah.—Falk v. Stienbaok. 190 
P.2d 747, 80 Wash.2d 62—Rosen- 
crans v. Furrier, 131 P 2d 442, 16 
Wash.2d 668—Loutsis v. Georges, 
99 P.2d 413, 3 Wash 2d 1. 

99.20 Iowa—Kohl v, Arp, 17 N.W 
2d 824, 236 Iowa 81. 

99.25 Iowa.—^Kohl v. Arp, supra. 
99.30 Ill.—Dressor y. Baldwin, 32 
N.B.2d 969, 309 Ill.App. 182. 

99.36 Tex.—^Wagley v. Fambrough, 
Clv.App., 163 S.W.2d 1072, affirmed 
169 S.W.2d 478, 140 Tex. 677. 
99.40 Tex.—Perry v. Venable, Civ. 
App., 112 S.W.2d 1069, error dis¬ 
missed. 

1. Utah.—Perrin v. Union Pac. R. 
Co., 201 P. 406, 69 Utah 1, cer¬ 
tiorari denied Union Pac. R. Co. v. 
Perrin, 42 S.Ct 270. 267 U.S. 661, 
66 L.Bd. 428. 

4 C.J. p 1832 notes 49-62, p 1833 
note 68. 

Specific applications see infra 59 
1221-1287. 

2. Ind.—Elder v. Sidwell, 66 Ind. 
816. 

3. Iowa.—Percival v. Strathman. 84 
N.W. 929, 112 Iowa 747. 

4 C.J. p 1882 note 61. 

4. Ky.—^Herman v. Brown, 7 Ky.Li. 
877. 

6. Ind.—Wilson v. Vance, 66 Ind. 
684. 

3. Tex,—^Railroad Commission v. 
Maokhank Petroleum Ca, 190 8.W. 
8d 802, 144 Tex. 898. 


Childress v. Carwile, Com.App, 
236 S.W. 643. 

3 C J. p 1347 note 50. 

7. Cal.—Miles v. Hollingsworth, 187 
P. 167, 44 C.A. 639. 

N.J —McCrory Stores Corporation v. 

S. M. Braunstein, Inc., 134 A. 752, 
102 N.J.Law 690. 

N.C.—Woody Bros. Bakery v. 
Greensboro Lrife Ins. Co., 161 S.E. 
664, 201 N.C. 816. 

Tenn.—Gaines v. Tennessee Cent. Ry. 
Co., 136 S.W.2d 441, 176 Tenn. 389. 

Tex.—City of Deer Park v. State ex 
rel. Shell Oil Co., 276 S.W.2d 77, 
164 Tex. 174—^Premier Petroleum 
Co. v. Box, 267 S.W.2d 106, 162 
Tex. 321—^Edwards v. Strong, 213 
S.W.2d 979, 147 Tex. 165—Tips v. 
Security Life & Acc. Co., 191 S.W. 
2d 470, 144 Tex. 461—^Railroad 

Commission v. Mackhank Petro¬ 
leum Co.. 190 S.W.2d 802, 144 Tex. 
393—London Terrace v. McAlister, 
180 S.W.2d 619, 142 Tex. 608— 
Yates V. Darby, 131 S.W.2d 96, 138 
Tex. 698—Miller v. Snelson, 129 S. 
W.2d 288, 183 Tex. 864—Shell Pe¬ 
troleum Corp. V. Grays, 114 S.W.2d 
869, 181 Tex. 616—Walker v. Great 
Atlantic & Pacific Tea Co., 112 S. 
W.2d 170, 181 Tex. 67—Faln-Mc- 
Gaha Oil Corporation v. Murko Oil 
ft Royalty Co., 101 S.W.2d 647, 128 
Tex. 646—Grayce Oil Co. v. Peter¬ 
son, 98 S.W.2d 781, 128 Tex. 660— 
Commercial Cas. Ins. Co. v. Ham¬ 
rick, 94 S.W.2d 421, 127 Tex. 403 
—keystone Pipe ft Supply Co. v. 
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Zweifel, 94 S.W.2d 412, 127 Tex. 
392—Stopper v. Rusch, 92 S.W.2d 
431, 127 Tex. 161—Smith v. Braso- 
ria County, 278 S.W. 177, 116 Tex. 
148—West V. Carlisle, 241 S.W. 471, 
111 Tex. 629. 

White V. Glengarry Oil Co., Com. 
App., 166 S.W.2d 628—Southland 
Greyhound Lines v. Cotten, Com. 
App., 91 S.W.2d 826—Detroit Fi¬ 
delity ft Surety Co. v. State, Com. 
App., 76 S.W.2d 492—Texas ft P. 
Ry. Co. V. Perkins, Com.App., 48 
S.W.2d 249—Corn v. Crosby Coun¬ 
ty Cattle Co., Com.App., 29 S.W.2d 
999—McCoy v. Long, Com.App., 17 
S.W.2d 788—Employers’ Casualty 
Co. V. Roland, Com.App., 1 S.W.2d 
668—Koons v. Rook, Com.App., 296 
S.W. 692—^Markham Irr. Co. v. 
Brown, Com.App., 292 S.W. 863, 
modified on other grounds. Com. 
App., 296 S.W, 865——Hutthlnos v. 
Bourland, Com.App., 280 S.W. 661 
—^Anders v. Johnson, Com. App., 
276 S.W. 678—U. S. Fidelity ft 
Guaranty Co. v. Henderson County. 
Com.App., 276 S.W. 203, motion 
overruled, Com.App., 276 S.W. 1119 
—Childress v. Carwile, Com.App., 
235 S.W. 643. 

3 C.J. p 1847 note 61. 

Molding aooepted as oorreot where 
no error is assigned thereto. 

Tex.—^Hankins v. Minchew, Com. 
App., 285 S.W. 264—Johnson t. 
Bingham, Com.App., 266 S.W. 18#» 
modified on other grounds 266 B. 
W. 884. 
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APPEAL & ElUBOE 

i* not dothed with supenrisory jurisdiction over 
intermediate appellate courts, hvit in cases which 
reach it by writ of error its review is limited to 
questions of law raised by assignments in the appli- 
catiom^’® While the policy of the highest appellate 
court is to give a liberal interpretation to points of 
error contained in an application for a writ of error, 
this policy cannot be carried to the extent of sup¬ 
plying a point of error on a controlling ruling of 
the intermediate appellate court when the petitioner 
himself has accepted the ruling without com- 
plaint.'^-i® The highest appellate court is not limited 
to a consideration of the assignments brought for¬ 
ward in the application where, although defendant 
did not assign any error to the holding in the inter¬ 
mediate appellate court because such holding was 
in his favor, plaintiff had assigned error to such 
holding in the trial court.*^-^® Where the judg¬ 
ment of an intermediate appellate court may rest 
on more than one ruling made by it, the party ag¬ 


grieved by the judgment nmst assign error to each 
such ruling or risk having the judgment affirmed on 
the ruling to which no error has been assigned2® 

In some states, however, as discussed infra § 1253, 
a reassignment of errors is not necessary, but the 
general assignment that the intermediate court erred 
in affirming the judgment of the trial court will 
permit the consideration of every error assigned in 
the intermediate court. 

§ 1220. Effect of Failure to Make or File 

Unlett there It a plain or fundamental error which 
can be oonaldered without an aailgnment, failure to aaaion 
an error operates at a waiver or abandonment thereof. 

As discussed supra § 1218, if an assignment or 
statement of errors or grounds of appeal is neces¬ 
sary or required, the appellate court will not con¬ 
sider any errors or grounds other than those proper¬ 
ly assigned or specified; and the failure properly to 
assign an error operates as a waiver thereof.® If 


Onlj rnllaga of trial court oom> 
plaiaad of 

Application for a writ of error 
complaining only of the rulings of 
the trial court did not present for 
review the judgment of the court of 
civil appeals reversing and rendering 
judgment. 

Tex,—^Employers* Casualty Co. v. 

Roland, Com.App., 1 S.W.2d 668. 
7A Tex.—City of Deer Park v. State 
ex rel. Shell Oil Co., 276 S.W.2d 
77, 164 Tex. 174—Railroad Com¬ 
mission V. Mackhank Petroleum 
Co., 190 S.W.2d 802, 144 Tex. 893. 
7.10 Tex.—City of Deer Park v. 

State ex rel. Shell Oil Co., 276 S.W. 
2d 77, 164 Tex. 174. 

Tho reason for this poUoy is to 
protect the rights of an aggrieved 
litigant against purely technical pit- 
falls and to discourage the filing 
of a great number of points of error 
where a few will suffice. 

Tex.—City of Deer Park v. State ex 
rel. Shell Oil Co., supra. 

7.15 Tex.—Texas Employers Ins. 
Ass'n V. Kennedy, 148 S.W.2d 683, 
136 Tex. 486. 

7.20 Tex.—City of Deer Park v. 

State ex rel. Shell Oil Co., 276 S. 
W.2d 77, 154 Tex. 174. 

8* Ala.—Copeland v. Swiss Clean¬ 
ers. 52 So 2d 223, 255 Ala. 619— 
Hymes v. State, 95 So. 388, 209 

Ala. 91. 

Arlz.—Armstrong v. Armstrong, 226 
P.2d 168, 71 Arlz. 275—In re 

Hesse’s Estate, 177 F.2d 217, 66 
Arlz. 169. 

Ill.—In re Wilson’s Estate, 82 N.E. 
2d 684, 336 Ill.App. 18. affirmed 88 
N.E.2d 662, 404 111. 207. 14 A.L R 
2d 940—Aurora Trust A Sav. Bank 
▼. Whildin, 208 IlLApp. 627. 


Ind.—Martin v. Youngblood, 7 N E 
2d 997, 211 Ind. 647. 

Cline v. Hodabaugh, 179 N.E. 6, 
97 Ind.App 268—Spielman v. Hers- 
kovitz, 134 N.E. 909, 78 Ind.App 
131. 

Kan—HenlfC v. Clausen, 121 P.2d 196, 
164 Kan 717. 

Minn —Schwartz v. First Trust Co. 
of St. Paul, 62 N.W.2d 290, 236 
Minn 165—^Marcum v. Clover Leaf 
Creamery Co, 30 N.W 2d 24, 226 
Minn. 139—Haugen v. Swanson, 23 
N.W.2d 635, 222 Minn. 203—Ray¬ 
mond V. McKenzie, 19 N.W.2d 423, 
220 Minn. 234 

Mo.—Scott V. Missouri Pac. R. Co., 62 
S.W.2d 834, 333 Mo. 374—McLeod 

V. Linde Air Products Co, 1 S W.2d 

122, 318 Mo 397—Wlllgucs v. 

Pennsylvania R. Co., 298 S.W. 817, 
818 Mo. 28—State ex rel. Crow v. 
Carothers, 214 S W. 857—State ex 
rel. McWilliams v. Little River 
Drainage Dlst., 190 S.W. 897, 269 
Mo. 444. 

Crlner v. American Mut. Life 
Ins. Co., App„ 163 S.W.2d 797— 
In re Kenage’s Estate, App., 8 S. 

W. 2d 1041. 

Neb.—In re Dryden’s Estate, 62 N. 
W.2d 737. 165 Neb. 662—Armer v. 
Omaha & Council Bluffs St. Ry. 
Co., 44 N.W.2d 640. 168 Neb. 862. 
N.D.—First State Bank of Kief v. 
Osborne-McMlllan Elevator Co., 
207 N.W. 37, 63 N.D. 661. 

Ohio.—Glander v. Mendenhall, App., 
68 N.E.2d 105. 

Pa.—McCully v. McCrary ► 112 A. 
765, 269 Pa. 581. 

S.D.—Patrick v. Blake, 19 N.W.2d 
220, 70 S D. 494. 

Tex.—City of Deer Park v. State ex 
rel. Shell Oil Co., 275 S.W.2d 77. 
164 Tex. 174—^London Terrace v. 
McAlister, 180 S.W.2d 619, 142 Tex. 
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608—Southland Greyhound Lines 
V. Gotten, 91 S.W.2d 326, 126 Tex. 
596. 

Williams V. Adams, Civ.App., 91 
S W.2d 961—Foust v. Jones, Civ. 
App., 90 S.W.2d 665—Miller v. Fen¬ 
ner, Beane Jb Ungerleider, Civ.App., 
89 S W.2d 606, error dismissed— 
Hardwicke v. Trinity Universal 
Ins. Co, Civ.App., 89 SW.2d 600, 
error dismissed—Beverly v. Siegel, 
Civ App., 61 S.W.2d 743—Gibbons 
V. McRoberts, Civ App., 48 S.W 2d 
733—Houston Lighting & Power 
Co. V. .Tenklns, Civ App., 6 S.W. 2d 
1030—Ruhmann v. Mahoney, Civ. 
App., 288 S.W. 606—Rector v. 
Evans, Civ.App., 278 S.W. 924, re¬ 
versed on other grounds. Com App., 
288 S.W. 826, and modified on other 
grounds 6 S.W 2d 105—McDaniel 

V. Turner, Civ.App, 269 S.W. 496 
—Nystel V. Gully, Civ.App., 257 S. 

W. 286—Hodges v. French, Civ. 
App., 266 S.W. 662—Hilgenberg v. 
Herring, Civ App., 266 S.W. 633— 
White V. Cooksey, Civ.App., 253 S. 
W. 648—^Nassos v. Duke, Civ.App., 
241 S.W. 647—^Newsom v. State, 
Civ.App., 236 S.W. 228—Nations v. 
Miller, Civ.App., 212 S.W. 742, dis¬ 
missed for want of jurisdiction— 
Hassell v. Rose, Civ.App., 199 S.W. 
846, dismissed for want of jurisdic¬ 
tion—Holloman v. Black, Civ.App., 
188 S.W. 973—Consolidated Kan¬ 
sas City Smelting & Refining Co. 
V. Schulte, Civ.App., 176 S.W. 94. 

Va.—Catron v. Bostic, 96 S.E. 845, 
123 Va. 366. 

Wash.—Welsfleld v. City of Seattle, 
40 P.2d 149, 180 Wash 288, 96 A. 
L.R. 1190—^Bond v. Werley, 28 P. 
2d 818, 176 Wash. 669. 

8 C.J. p 1382 note 47—47 C.J. p 692 
note 61 [c]. 
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there is no assignment at all, or a complete failure 
to make any sufficient assignment, and no errors 
which need not be assigned, nothing is presented 


for review;^ no revision®-® or reversal®-^® will be 
granted. The appellate court may, or must, affirm 
the judgment,1® or dismiss or quash the appeal or 


AbaaSomnut 

Lia.—^Pierce v. Robertson, App., 200 
So. 669—Sims v. Matassa, App., 
200 So. 666. 

Mo.—Stephens v. Anth, 142 S.W.2d 
1008. transferred, see, App.. 147 S. 
W.2d 165. 

N.C.—^Rose V. Bank of Wadesboro, 9 
S.E.2d 2. 217 N.C. 600. 

8. Ala.—Parker v. General Finance 
Co. of Huntsville, App., 85 So.2d 
896—Benich v. Stewart, 36 So 2d 
699, 84 Ala.App. 61—Wetzel v. Ad¬ 
ams, 31 So.2d 878, 33 Ala.App. 191 
—Commercial Casualty Ins. Co. v. 
Crowder, 170 So. 71, 27 Ala.App. 
214, certiorari denied 170 So. 72. 
233 Ala. 39—Cooner v. Barnett. 
148 So. 750, 25 Ala.App. 463. 

Ariz.—Chenoweth v. Budgre, 145 P. 
406, 16 Ariz. 422. 

Ga.—Parker v. Harlina, 200 S.E. 800. 
187 Ga. 419. 

Kimbell v. Moreland. 45 S.E.2d 
685, 76 Ga.App. 236. followed in 
45 S.E 2d 686. 76 Ga.App 238— 
Smith V Federal Land Bank of 
Columbia, 193 S.E. 257, 56 GaApp 
526. 

Ill—Freesen v. Scott County Drain¬ 
age & Levee Dist., 119 N.E. 625. 
283 Ill. 536. 

Robbins v. Millikin Nat. Bank 
of Decatur, 78 N.E.2d 819, 334 III 
App. 190—Swain v. Hoberg, 38 N 
E.2d 966, 312 111 App. 610, reversed 
on other grounds 44 NE.2d 38, 380 
Ill. 442. 

Ind—In re Wiles, 196 N.E. 572, 208 
Ind. 271. 

Harlos v. Currie, 100 N.E 2d 901, 
121 Ind App. 662. 

Iowa—Welmer v. Lueck, 15 N W 2d 
291, 234 Iowa 1231—Penn Mut 

Life Ins Co. of Philadelphia, Pa., 
V. Doyen. 233 N.W. 790, 211 Iowa 
426—Central Trust Co. v. City of 
Des Moines, 216 N.W. 41, 204 Iowa 
678. 

Minn —^Kuhlmann v. Educational 
Publishers, 71 N.W.2d 889, 245 

Minn. 171—Country Club Oil Co v. 
Lee, 68 N.W.2d 247, 239 Minn. 148 
—Linneman v. Swartz, 60 N.W. 2d 
47, 235 Minn. 107—White v. Mazal, 
267 N.W. 281, 192 Minn. 622. 

Mo.—Collet V. Local Finance Co., 
163 S.W.2d 123, 236 Mo.App. 181— 
Kane v. Benz, App., 77 S.W.2d 866. 

N J.—Tichenor v. Hartford Accident 
& Indemnity Co., 158 A. 847, 10 
N.J.Misc. 138—Howard v. Morgen- 
week. Inc., 158 A. 846, 10 N.J.Misc. 
117. 

N.M.—Bounds v. Camer, 205 P.2d 
216, 68 N.M. 284—Richards v. 

Wright. 119 P.2d 102, 46 N.M. 638 
—Torres v. Thompson, 87 P.2d 676, 
48 N.M. 160. 


N.D.—In re Heiden*s Estate, 67 N. 
W.2d 242, 79 N.D. 396—Cary Mfg 
Co. v. Ferch, 276 N.W. 256, 67 N.D. 
603. 

Or.—Mumper v. Matthes, 206 P.2d 
82, 186 Or. 367. 

Philippine.—Capellania de Tambo- 
bong V. Antonio, 8 Philippine 683, 
5 OfC.Gaz. 787—Enriquez v. Enri¬ 
quez, 8 Philippine 666, 6 Off.Gaz 
666 . 

S.D.—Johnson v. Brannon, 178 N.W. 
946, 43 S.D. 310. 

Tex.—Moore v. Krenex, Com App., 
39 S.W.2d 828. 

Gelfand v. Heath, Civ.App., 124 
S.W.2d 1017—Hicks V. Hightower, 
Civ.App., 122 S.W.2d 289—Douglas 
Oil Co. v. State (Whiteside Case), 
Civ.App., 81 S.W.2d 1064, error 
granted—Butler Bros v. Park, Civ. 
App., 58 S.W.2d 901—Sherrod v. 
Pollard, Civ.App. 21 S.W 2d 1101— 
McClure v. Missouri State Life Ins. 
Co., Civ App, 288 S.W. 270. 

Utah.—Drummond v. Union Pac. R. 
Co., 177 P.2d 903, 111 Utah 289— 
Sterling Furniture Co. v. Tobias, 
39 P.2d 766, 86 Utah 467. 

40 C.J p 516 note 7. 

Appeal treated as abaadozied 

Where no assignments of error had 
been filed on behalf of one of the 
appellants, his appeal was treated 
as abandoned 

Tenn,—Jenkins v. Harris, 83 S.W.2d 
662, 19 Tenn.App. 113. 

Effect of: 

Failure of: 

Bill of exceptions to contain as¬ 
signment or specification of er¬ 
rors see supra § 1107. 

Record to contain assignment of 
errors see supra S 1101. 
Transcript to show assignment 
or specification of errors see 
supra 9 1109. 

Failure to: 

Comply with requirements as to 
filing assignment of error or 
annexing to record see infra 9 
1280. 

Timely file assignment of errors 
see infra 9 1281. 

Specification of errors in brief see 
infra 9 1322. 

Failure to make or file assignment 
of errors as not ground for plea in 
abatement see Infra 9 1290. 

9.5 Tex.—^Whlte v. Glengarry Oil 
Co., Com App., 166 S.W.2d 623. 

Kendall v. Johnson, Civ.App., 212 
S.W.2d 232—^Brown County Water 
Imp. Dist. No. 1 V. McIntosh, Civ. 
App., 164 S.W.2d 722, error refused 
—^A. H. Belo Corporation v. Blan¬ 
ton, Civ.App., 126 S W.2d 1015, cer¬ 
tified questions answered 192 S.W. | 
2d 619, 133 Tex. 391. I 
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9.10 Miss.—^Havard v. Board of 
Sup'rs, Humphreys County, for 
Use and Benefit of Louise Consol. 
School Dist., 70 So.2d 875, 220 Miss. 
369. 

Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties v. Conway, 46 A.2d 166, 853 
Pa. 647. 

Tex —Ramsey v. Dunlop, 206 S.W. 
2d 979, 146 Tex. 196. 

White V. Glengarry, Com.App., 
166 S.W.2d 623. 

Dallas Ry. & Terminal Co. v. 
Walsh, Civ.App., 217 S.W.2d 127, 
error refused no reversible error. 

10. Ala.—Southern Ben. Life Ins. 
Co. V. Holmes, 89 So.2d 630—Tid¬ 
well V. Town of Town Creek, 87 
So.2d 646, 264 Ala. 330—Patterson 
V. Gams, 86 So.2d 892, 264 Ala. 
183—^Dobson v. Deason, 61 So.2d 
764, 268 Ala. 219—Wetzel v. Bir¬ 
mingham Elec. Co., 33 So.2d 882, 
260 Ala. 267—Wetzel v. Hobbs, 31 
So.2d 639, 249 Ala. 434—^Berman v. 
Wreck-A-Pair Bldg. Co., 182 So. 
64, 236 Ala. 301—^Allen v. Payne, 
179 So. 239, 236 Ala. 360—McGil- 
very v. Reynolds, 134 So. 867, 223 
Ala. 163—Redd Chemical A Nitrate 
Co. V. W. T. Clay Mercantile Co., 
122 So. 662, 219 Ala. 478—Greer v. 
Golden, 80 So. 392, 202 Ala. 310— 
Nichols V. Hardegree, 79 So. 698, 
202 Ala 132. 

Parker v. General Finance Co. of 
Huntsville, App., 86 So.2d 896— 
Hoyle V. Hill. 64 So.2d 896. 37 Ala. 
App. 160—Skinner v. Jackson, 182 
So. 92, 28 Ala App. 227, certiorari 
denied 182 So. 93, 286 Ala. 310— 
Roberts v. Morgan County Nat. 
Bank, 132 So. 435, 84 Ala App. 186 
—Robinson v. Sandlin, 133 So. 744, 
24 Ala.App. 235—Evans v. King. 
96 So. 67. 19 Ala.App. 87—Wil¬ 
liams V. Ensley Motor Co., 94 So. 
612, 19 Ala.App. 67—Clearman v. 
Ford, 81 So. 134, 16 Ala.App. 686. 
Colo—Clow V. Denver Coca-Cola 
Bottling Co., 173 P.2d 888, 115 Colo. 
361. 

Ind —Harlos v. Currie, 100 N.E.2d 
901, 121 Ind.App. 562. 

La.—White v. Bearden, 131 So. 506, 
16 La.App. 262—Segal & Vest v. 
Litovich, 180 So. 817, 14 La App. 
687. 

N.J.—Greenblatt Coal Co. v. Jacobs. 
170 A. 618, 12 N.J.Misc. 176—Smith 
V. Paine, 130 A. 371, 3 N.J.Misc. 
990. 

N.C.—Smith v. Texas Co., 166 S.E. 
160, 200 N.C. 89. 

N.D.—Ripplinger v. Otten, 44 N.W. 
2d 60, 77 N.D. 631—First Nat. Bank 
V. Bremseth, 234 N.W. 768, 60 N. 
D. 401—Cowan v. Rutten, 214 N.W. 
621, 66 N.D. 494. 
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wrh of error,unless there is a plain or funda- | mental error apparent on the record which can be 


London t. Hinton, App., 77 
Nr.a.sd 266 . 

Or.—'Mumper v. Matthes, 206 P.2d 
82, 186 Or. 867. 

Pa.—Kenny v. Fuld, 84 A.2d 165, 168 
Pa.Super. 421. 

Tenn.—Southern Tractor Co. v. 
Brown Construettna Co., 98 S.W.2d 
1082, 20 Tenn.App. 832. 

Nimmerfall v. Link, 7 Tenn.Clv. 
App. 621. 

Tex.—^Parks v. Underwood, Clv.App., 

280 S.W.2d 320. error refused no 
reversible error—Neill v. Wooster, 
Civ.App., 142 S.W.2d 533, error re¬ 
fused—Jones V. Liberty Mut. Ins. 
Co.. Clv.App., 181 S.W.2d 776, error 
dismissed. Judgment correct— 
Smith V. Pishback, Clv.App.. 123 
S.W.2d 771, error refused—Thom¬ 
as V. American B. A L. Ass*n, Civ. 
App., 70 S.W.2d 767—Butler Bros. 

V. Park, Civ.App., 68 S.W.2d 901— 
Solomon v. Brown Shoe Co., Civ. 
App., 60 S.W.2d 907—Midland Nat. 
Bank v. Campbell, Civ.App., 18 S. 

W. 2d 782—Poynor v. United Pro- 
duoers* Pipe Line Co., Civ.App., 9 
S.W.2d 426—Diamond Steel High¬ 
way Sign Co. V. Commercial Trust 
Co„ C1T.APP.. 298 S.W. 466—Wil¬ 
liamson V. Williamson, Civ.App., 
298 S.W. 811—Klrbyvllle State 
Bank v. Wright. Clv.App., 286 S.W. 
682—Kenedy Mercantile Co. v. 
Ainsworth, Civ.App., 281 S.W. 637 
—Morrison v. Mathers, Civ.App., 
277 S.W. 1118—^Reed v. Thomason. 
Civ.App., 241 S.W. 618—Pumilia v. 
McGregor, Civ.App., 241 S.W. 280— 
McGrew v. Hoy, Civ.App., 234 S.W. 
686—Busbee v. Busbee. Civ.App.. 

281 S.W. 441—Laster v, Lefevre, 
Clv.App., 218 S.W. 664—Harlan v. 
Acme Sanitary Flooring Co., Civ. 
App., 203 S.W. 412, reversed on 
other grounds. Com.App., 231 S. 
W. 848—Phillips V. Falrcloth, Civ. 
App., 189 S.W. 747—Mangum v. 
Thurman, Civ.App., 186 S.W. 227. 

Wash.—In re Johnson's Estate, 236 
P.2d 819, 39 Wa8h.2d 960, certio¬ 
rari denied 72 S.Ct 1040, 843 U.S. 
946, 96 L.Ed. 1349, motion denied 
72 S.Ct. 1071. 343 U.S. 945, 96 L.Ed. 
1349. 

8 C.J. p 1347 note 64. 

Afinaanoe, not dismissal, held prop. 

or 

Ala.—Stidham v. Stidham, 86 So. 2d 
294, 264 Ala. 196. 

Cal.—Kurtz v. Cutler, 172 P. 690, 
178 C. 178. 

Wls.—Green v. Kaempf, 212 N.W. 
406, 192 Wis. 636. 

VAtnre of judgment of afflnaaaoo 

An affirmance entered because of 
failure to assign errors is in the na¬ 
ture of a jud^ent by default. 

Ala.—^Redd Chemical & Nitrate Co. v. 
W. T. Clay Mercantile Co., 122 So. 
662, 219 Ala. 478. 


Favttal affirmaao o 

(1) A judgment must be affirmed 
as to items thereof not attacked by 
assignment of error. 

Tex.—American Const. Co. v. Lasslg. 
Civ.App., 20 S.W.2d 797, reversed 
on other grounds Southern Surety 
Co. V. American Const. Co., Com. 
App., 36 S.W.2d 212. 

(2) Where one of several appel¬ 
lants fails to assign errors, the judg¬ 
ment may be affirmed as to him. 

Ala.—Taylor v. Thomas, 96 Sa 476, 

209 Ala. 48. 

Tex.—Brewster v. Baker, Civ.App., 
139 S.W.2d 648—^Austin v. Cona¬ 
way, Civ App., 288 S.W. 189. 

I (3) Where appellant did not con¬ 
tend that the trial court erred in 
rendering judgment in favor of cer¬ 
tain appellees, the judgment was af¬ 
firmed as to such parties. 

Or.-Mills V, Lester, 37 P.2d 261, 169 
Okl. 344. 

II. Ala.—Allen v. State, 129 So. 804, 
23 Ala.App. 548. 

Alaska.—Mahan v. Sparks, 10 Alaska 
292. 

Ariz.—Hansen v. Hansen, 224 P. 826, 
26 Arlz. 292—City of Phcenlx v. 
Jones. 189 P. 242, 21 Ariz. 432. 

Fla.—^Davidson v. Bezant, 132 So. 
488, 101 Fla. 1296—Wang v. Lar¬ 
kin, 106 So. 406. 90 Fla. 419. 

6a.—Eubanks v. Griffin Inv, Co., 134 
S.B. 760, 162 Ga. 717. 

Kimbell v. Moreland, 46 S.E.2d 
686, 76 Ga.App. 236, followed in 
46 S.E2d 686, 76 Ga.App. 238— 
Griffin v. Garrard, 166 S.E. 270, 42 i 
Ga.App. 337. | 

III. —Rockford Finance & Thrift Co. 
v. Metropolitan Life Ins. Co, 16 N. > 
B.2d 986, 296 IlLApp. 649—Hooper 
v. Ellemund, 8 N.E.2d 170, 285 111. 
App. 699. 

Ind.—Baur v. Lee. 10 N.B.2d 444, 104 
Ind.App. 147. 

lowfiu—Petersen v. New York Life 
Ins. Co. of New York, 280 N.W. 
621, 226 Iowa 293. 

Kan.—Miller v. Rath, 244 P.2d 1213, 
173 Kan. 192—City of Independ¬ 
ence V. Wendorff, 216 P.2d 820, 169 
Kan. 14—Hall v. Eells, 142 P.2d 
703, 157 Kan. 661, certiorari de¬ 
nied 64 S.Ct. 946, 822 U.S. 728, 88 
L.Ed. 1663. 

Ky.—^Wallace v. Walters A Keene 
Motor Co., 280 S.W.2d 498. 

La.—Fletcher v. Ward, 2 La.App. 1. 
Miss.—Rodgers v. Bolden, 10 So.2d 
661. 

Mo.—Cox V. Orr, 14 S.W.Sd 440, 322 
Mo. 207—Gottschalk v. Wells, 274 
S.W. 899—State ex rel. Llnvllle v. 
Noland, 258 S.W. 724—Rusch v. 
Valle, 287 S.W. Ill—State v. Bail¬ 
ey, 234 S.W. 824—State v. Carroll, 
231 S.W. 665. 280 Mo. 166—DufTy 
▼. Allen, 220 S.W. 667. I 
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Alford V. Thomas. 162 &*WM 
866, 236 Mo.App. 1099—^Davls v. 
Biles, App., 21 S.W.2d 201. 

Neb.—Gorton v. Goodman, 187 N.W. 
46, 107 Neb. 671. 

N.J.—Armour Realty Co. v. Carboy, 
11 A.2d 248. 124 N.J.Law 206— 
Diamond Mills Paper Co. v. Leon¬ 
ard Hygiene Ice Co., 118 A. 139, 96 
N.J.Law 640. 

N.M.—In re Murray, 140 P. 1042, 19 
N.M. 63. 

N.C.—Arcady Farms Milling Co. v. 
Laws, 87 S.E.2d 925, 242 N.C. 605 
—Hobbs V. Hobbs, 11 S.E.2d 811, 
218 N.C 468—Smith v. Texas Co., 
166 6.E. 160, 200 N.C. 89. 

N.D.—In re Heiden's Estate, 67 N. 

W.2d 242. 79 N.D. 896. 

Ohio.—State v. Fox, 96 N.E.2d 226, 
154 Ohio St. 288. 

State ex rel. Lowery v. Poole, 
App.. 112 N.B.2d 404—Harlem Bil¬ 
liard A Meeting Club v. Board of 
Liquor Control of State, App., 107 
N.E.2d 219—^American Zinc Oxide 
Co. V. Local Union No. 686, Co¬ 
lumbus Oxide Workers, App., 90 N. 
B.2d 892—^Lower v. Fitzsimmons. 
App., 48 N.E.2d 1010—Fry v. Penn¬ 
sylvania R. Co., App., 85 N.B.2d 
766. 

Pa.—^Midtown Motors Inc. v. Public 
Parking Authority of Pittsburgh. 
94 A.2d 672, 872 Pa. 476—Held v. 
Held, 46 A.2d 16, 863 Pa. 889. 

Blumberger v. Bernot, 88 Pa. 
Super. 81—Zieger v. Philadelphia 
Rapid Transit Co., 84 Pa.8uper. 
641. 

Tex.—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 119 Tex. 489. 

Hotel A Restaurant Employees’ 
International Alliance A Barten¬ 
ders’ International League of 
America v. Longley, Civ.App., 160 
S.W. 2d 124—Craven v. City of 
Aransas Pass, Civ.App., 89 S.W.2d 
789—^Hull v. Lester, Clv.App., 89 
S.W.2d 787—Southern Life A 
Health Ins. Co. v. Soto, Civ.App., 
68 S.W.2d 644—Du Bose v. Mer¬ 
cantile Bank A Trust Co. of Texas, 
Clv.App., 67 S.W.2d 1066—Costley 
V. Gracy, Clv.App., 86 S.W.2d 268 
—Mundell A Wilson v. Rounds, 
Clv.App., 22 S.W.2d 149. 

Orr v. State, 168 S.W.2d 688, 143 
Tex.Cr. 626. 

Utah.—Sterling Furniture Co. v. To¬ 
bias, 39 P.2d 766, 86 Utah 467. 

8 C.J. p 1829 note 89 [a] (2), p 1348 
note 55—4 C.J. p 671 note 98. 

Appeal quashed 

(1) An appeal will be quashed, 
where there are no assignments of 
error. 

Pa.—In re Thompson’s Estate, 98 A. 
674, 268 Pa. 894. 

Mechanics' National Bank v. 
Compton, 66 Pa.Supor. 841. 
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considered withot^ an assignment,or unless the i statutory exceptional or otherwise,^* 
lack or insufSciency of the assignment is excused by | 


(2) An appeal will be Quashed 
where the assignments of error are 
In disregard of the rules of the Su¬ 
preme Court and meaningless. 

Pa.-—Wallace v. Trustees of General 
Assembly of United Presbyterian 
Church of North America. 100 A. 
496, 266 Pa 12. 

Slsmlssal and 

(1) Under U. (1917) c 48 S 22, an 
appeal will be dismissed and judg¬ 
ment affirmed for failure to file, or 
Insufficiency of, assignments of er¬ 
ror. 

N.M.—State Tax Commission v. San¬ 
ta Teresa Land Co., 288 P. 889, 80 
N.M. 298. 

(2) A motion to dismiss an appeal 
and affirm Judgment because assign¬ 
ments are insufficient to enable un¬ 
derstanding the questions presented 
without examining the record will 
be sustained. 

N.C—Cecil V. Snow Lumber Co., 147 
S.B. 786, 197 N.C. 81. 

Dismissal or affirmance 

(1) Where no assignments of er¬ 
ror have been filed by appellant or 
appear In the briefs filed, the appeal 
will be dismissed, the rule being 
that, in the absence of any assign¬ 
ment of error, and none appearing 
upon the face of the record, the ap¬ 
peal may be either dismissed or the 
judgment affirmed. 

Arlz.—Bouldln v. Sheerer, 187 P. 
668, 21 Ariz. 247. 

(2) If no specifications of error 
have been filed, there is nothing to 
consider, and the dismissal of the 
appeal or an affirmance must result, 
under L.(1917) c 82 6 8, and { 6, as 
amended by L.(1919) c 15 S 1. 

Wyo.—McGinnis v. Beatty, 196 P. 

811, 27 Wyo. 287. 

Appeal dismissed as abandoned 
Where no errors are assigned, the 
appeal will be dismissed as abandon¬ 
ed. 

N.C.—Gtoldston Bros. v. Newkirk, 64 
S.B.2d 424, 283 N.C. 428. 

Motion to dismiss held without mer. 
it 

Ga.—Salmon Butane Gas A Appli¬ 
ance Co. v. Walraven, 62 S.E.2d 
418, 82 Ga.App. 799. 

Statute h^ not obligatory 

Ohio.—Lower v. Fitzsimmons, App., 
48 N.E.2d 1010. 

18. Mo.—^Urie v. Thompson, 210 S. 
W.2d 98, 867 Mo. 738, reversed on 
other grounds 69 S.Ct. 1018, 887 U. 
S. 163, 93 L.Ed. 1282, 11 A.L.R.2d 
252. 

Nev. —Oorpns Jtizis Secundum cited 
la Pine Grove Nevada Gold Mining 
Co. V. Freeman, 171 P.2d 866, 881, 
68 Nev. 867--Page v. Walser, 187 
P. 609, 48 Nev. 422. 


N.C.—Clodfelter v. North Carolina 
Gas Corp., 66 S.E.2d 600, 281 N.C. 
848—-Wynn v. Grant, 81 S.B. 949, 
166 N.C. 89. 

N.D.—Ripplinger v. Otten, 44 N.W. 
2d 60, 77 N.D. 531. 

Or.—Haberly v. Farmers’ Mut. Fire 
Relief Ass'n, 293 P. 590, 186 Or. 
82, rehearing denied 294 P. 694, 
136 Or. 32. 

Pa.—^Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities v. Conway, 46 A.2d 166, 858 
Pa. 647. 

Tenn.—Oorpns Juris Seonadnm cited 
in BYazier v. Elmore, 178 S.W.2d 
663, 667, 180 Tenn. 282. 

Wash.—In re Johnson’s Estate, 235 
P.2d 819, 89 Wa8h.2d 960, certiorari 
denied 72 S.Ct. 1040, 343 U.S. 945, 
06 L.Ed. 1349, motion denied 72 S. 
Ct. 1071, 843 U.S. 945, 96 L.Ed. 
1349. 

3 C.J. p 1348 note 56. 

Necessity of assigning plain or fun¬ 
damental errors apparent of rec¬ 
ord see infra 8 1239. 

Xa. Texas 

(1) Fundamental errors or objec¬ 
tions may be considered even in the 
absence of an assignment of error. 
Tex.—Holland v. Taylor, 270 S.W. 
2d 219, 163 Tex. 433—Ramsey v. 
Dunlop, 205 S.W.2d 979, 146 Tex. 
196—Taylor v. Catalon, 166 S.W.2d 
102, 140 Tex. 38—Stillman v. 

Hirsch, 99 S.W.2d 270, 128 Tex. 869. 

White V. Glengarry Oil Co., Com. 
App., 166 S.W.2d 523. 

Hardison v. A. H. Belo Corp., 
Civ.App., 247 S.W.2d 167—Smith v. 
Basham, Civ.App., 227 S.W.2d 853. 
affirmed 233 S.W.2d 297, 149 Tex. 
279—Brown County Water Imp. 
Dist. No. 1 V. McIntosh, Civ.App., 
164 S.W.2d 722, error refused— 
Norris Bros. v. Mattinson, Civ. 
App., 146 S.W.2d 204—Neill v. 
Wooster, Civ.App., 142 S.W.2d 633, 
error refused—^Bernsen v. McLe¬ 
roy, Civ.App., 134 S.W.2d 482— 
Commercial Inv. Co. of Uvalde v. 
Graves, Civ.App., 132 S.W.2d 439, 
error refused—Jones v. Liberty 
Mut. Ins. Co., Civ.App., 131 S.W. 
2d 776, error dismissed, judgment 
correct—^Hartford Accident & In¬ 
demnity Co. v. Clark, Civ.App., 126 
S.W.2d 799, error dismissed, judg¬ 
ment correct—Qelfand v. Heath, 
Civ.App., 124 S.W.2d 1017—Rhine¬ 
land Union Gin v. Volunteer State 
Life Ins. Co., Clv.App., 118 S.W.2d 
926, error dismissed—Shropshire v. 
Wolters, Civ.App., 106 S.W.2d 436 
—^Maryland Cas. Co. v. Howie, Civ. 
App., 94 S.W.2d 220, error dismiss¬ 
ed—Craven v. City of Aransas 
Pass, Civ.App., 89 S.W.2d 789—Mil¬ 
ler V. Fenner, Beane & Ungerlelder, 
Clv.App., 89 S.W.2d 606, error die- 
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missed—Jennings-Progress Com¬ 
mon School Diet. No. 106 v. Marvin 
School Dist. No. 14, Civ.App., 42 8. 
W.2d 806—Cowart v. Miner, Civ. 
App., 17 S.W.2d 1077, error dis¬ 
missed, Com.App., 29 S.W.2d 1007-— 
Cannon v. Hathaway, Civ.App., 12 
S.W. 2d 618—^Armstrong v. Maddox, 
Civ.App., 8 S.W.2d 698—Burkett v. 
Wright, Civ.App., 298 S.W. 816—J. 
G. Smith Grain Co. v. Payne, Civ. 
App., 290 S.W. 841—Hutchinson v. 
Bamum Oil Corporation, Civ.App., 
290 S.W. 810—Hutchinson v. Bar- 
num, Clv.App., 290 S.W. 809— 
Walker Moore Co. v. Wegley, Civ. 
App.. 287 S.W. 298—Fort Worth 
Mut. Benev. Ass’n v. McDonald, 
Civ.App., 282 S.W. 668—Smith v. 
Johnson, Civ.App., 221 S.W. 982— 
.^tna Accident A Liability Co. v. 
Trustees of First Christian Church 
of Paris, Clv.App., 218 S.W. 687— 
McPhaul V. Byrd, Civ.App., 174 S. 
W. 644. 

Orr V. State, Cr.App., 168 8.W. 
2d 688, 148 Tex.Cr. 526. 

(2) Statute authorizing courts of 
civil appeals to pass on fundamental 
error, whether assigned or not, was 
repealed by the statute providing for 
rules of civil procedure and prac¬ 
tice. 

Tex.—City of Santa Anna v. Leach, 
Civ.App., 173 S.W.2d 198, error re¬ 
fused. 

(8) Since the adoption of the 
Rules of Civil Procedure, it is no 
longer doubtful that courts of civil 
appeals continue to have the author¬ 
ity and duty to consider fundamen¬ 
tal error apparent on the face of the 
record even though not assigned. 

Tex.—Glenn v. Armstrong, Civ.App., 
284 S.W.2d 166—Murray v. Brisco, 
Clv.App., 209 S.W.2d 976. 

(4) However, it has been held 
that the former distinction between 
fundamental error and other errors 
required to be assigned has been 
abolished. 

Tex.—^Texas & P. Ry. Co. v. Smith, 
Civ.App., 188 S.W.2d 182, reversed 
on other grounds 186 S.W.2d 282, 
143 Tex. 476—Brown County Wa¬ 
ter Imp. Dist. No. 1 V. McIntosh, 
Civ App., 164 S.W.2d 722, error re¬ 
fused. 

(5) Courts of civil appeals have no 
jurisdiction to consider errors ap¬ 
parent of record, unless assigned. 
Tex.—Brown v. O’Meara, Civ.App., 

198 S.W.2d 716, error refused no 
reversible error. 

13. Colo.—^Moynahan v. Perkins, 68 
P. 1062, 17 Colo.App. 450. 

8 C.J. p 1848 note 67. 

14. Pa.—Carlin v. Ancient Order of 
Hibernians, 64 Pa.Super.< 612. 

8 C.J. p 1848 note 58. 
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l^^AL & ERROR 

Appellant's withdrawal of his clwm that the ver¬ 
dict is excessive, which related to his appeal from 
the denial of his motion to set aside the verdict, does 
i^ot affect his claim of error in the charge, under 
his appeal from the judgment, which, under stat¬ 
utory provisions, is a separate appeal.!^*® On appeal 
from an adverse judgment in a negligence action, an 
appellant who does not assert in any assignment of 
error that he was not negligent thereby concedes his 
negligence for the purpose of the appeal.i^ i® 
Where no error is assigned on appeal to the trial 
court's construction of a will creating a trust, the 
construction is binding on the parties to the ap- 
pcal.i^*^® 

If the appellate court has the duty of entering the 
judgment which should have been rendered below, it 


will not enter an erroneous judgment simply be¬ 
cause of the absence of a proper assignment point¬ 
ing out the error in the judgment below.^® 

Res judicata. Where the defense of res judicata 
is not assigned as error on appeal, any error with 
respect to the defense made in the lower court is 
waived.15.5 Jn the absence of an assignment of 
error and a supporting record raising the question, 
an appellate court is not required to deal with the 
contention that the issue is res judicata by a land 
department decision.^^ io 

Transcript, Assignments of error will not be con¬ 
sidered where the assignments listed in appellant's 
brief and argued by him are not written on the 

transcript.i*>i6 


2. Applications of Rule 


§ 1221. Jurisdiction 

While usually no astlsnment of errora Is necessary if 
the lack of Jurisdiction is apparent on the face of the 
record, It Is sometimes held that an assignment of error 
thereon Is essential to the conaideration of Jurisdictional 
questions. 

While want of jurisdiction over the subject mat¬ 
ter will usually be noticed without an assignment of 
error where such error is apparent on the face of 
the record, as discussed infra § 1239 b, it is some¬ 
times held that an assignment of error or specifica¬ 
tion in the reasons of appeal is necessary in order 
to entitle appellant to raise the objection that the 
lower court was without jurisdiction of the subject 
matter,particularly where there is general juris¬ 
diction of the subject matter and the question is 
simply as to lack of jurisdiction in the particular 
case,!*^ or where the lack of jurisdiction is not ap¬ 


parent on the face of the record.^® An appellate 
court will not search the record for alleged jurisdic¬ 
tional defects.^®*® 

The jurisdictional question of whether the trial 
court exceeded its jurisdiction in granting relief, 
in that it invoked equity powers, will not be con¬ 
sidered where the question is not urged in the as¬ 
signment of errors.^® Where there is no assign¬ 
ment of error, the appellate court will not consider 
the question whether appellant is entitled to resort 
to the courts before he has first exhausted his ad¬ 
ministrative remedies.^® 

§ 1222. Pleadings and Rulings Thereon 

Queitiont as to the pleadings will generally not be 
considered unless they have been presented by a proper 
assignment of error or specification in the grounds of 
appeal. 


14.6 Conn.—Rode v. Adley Express 
Co.. 33 A.2d 329. 180 Conn. 274. 

14.10 Tenn.—Lonsr v. Tomlin. 126 S. 
W.2d 171. 22 Tenn.App. 607. 

14.15 Ill.—Hatfield v. First Nat 
Bank of Danville. 46 N.B.2d 94. 817 
lll.App. 169. 

18. Tex.—Clement v. First Nat. 
Bank. 282 S.W. 668. 116 Tex. 342. 

16.6 Minn.—Schwarts v. First 
Trust Co. of St Paul, 62 N.W.2d 
290, 236 Minn. 166. 

16.10 S.D.—Anderson ▼. Brule 
County. 292 N.W. 429. 67 S.D. 808. 

16.16 Ala.—Simmons v. Chesnut 90 
So.2d 767. 

10. Ill.—Trustees of Schools v. 

Hammond, 266 IlLApp. 662. 
Mich.—Huber v. Shay, 270 N.W. 781. 
278 Mich. 414. 

Pa.—^Frankford Trust Co. v. D. A. 


Schulte, Inc.. 163 A. 747, 302 Pa 
421. 

3 C.J. p 1333 note 69. 

Patlure to Include full record 
Defendant, not raising: the ques- 
jtion of the court’s Jurisdiction by 
his claim of appeal from the circuit 
court’s Judgment on appeal from 
commissioner, was not entitled to 
consideration thereof, where the rec¬ 
ord did not contain the full record 
on appeal from the commissioner. 
Mich.—Gree:orian Bldff. Co. v. Gal¬ 
vin, 266 N.W. 437, 268 Mich. 273. 

Necessity for assiyament of lack of 
equity jurlsdictloa under statute 

Under a statute providing: that, if 
on an appeal after a decision on the 
merits the question whether the suit 
should have been brought at law is 
not specifically raised by assign¬ 
ment of error, it will be deemed 
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I waived, a “decision upon the merits” 
is one rendered upon the essential 
facts in the case rather than on some 
technical rule of law or practice, 
after a legal trial involving the real 
grounds of action and defense, or 
after an opportunity for such trial, 
and it is immaterial that the Judg¬ 
ment be taken pro confesso. 

Pa.—McCully v. McCrary, 112 A. 766, 
269 Pa. 681. 

17. Okl.—In re Cobb’s Estate, 166 P. 
885, 66 Okl. 63. 

18. Tenn.—McClure v. Louisville & 
N. R. Co., 64 S.W.2d 688, 16 Tenn. 
App. 369. 

18.6 Ill.—Banke v. Erickson, 60 N. 
E.2d 127, 320 llLApp. 142. 

18.10 Ohio.—Spencer v. Spencer, 89 
N.E.2d 496, 87 Ohio App. 639. 

18.16 Ohio.—^Kluth v. Andrus, 106 
N.E.2d 679. 167 Ohio 8t 279. 
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APPEAL & msum § 1222 


While it may be otherwise if the error is a plain 
or fundamental one apparent on the face of the rec¬ 
ord, as discussed infra § 1239 c, as a general rule 
the appellate court will not consider questions with 
relation to the pleadings unless they are presented 
by a proper assignment of error or specification in 


the grounds of appeal.^* 

Application of this rule has been made to objec¬ 
tions to the rulings of the trial court on demurrer 
or exception to the pleading of plaintiff or defend¬ 
ant;^^ on exceptions to a disclaimer by defendant 


IS- U.S.—Ricketts v. Waller, C.C.A. 
Neb., 81 P.2d 977. 

Ala.—^Atlantic Coast Line R. Co. v. 
Brackin, 28 So.2d 193, 248 Ala. 
469. 

Ari*.—Chapman v. Salazar, 11 P.2d 
618, 40 Aris. 215. 

Colo.—^Zall Jewelry Co. v. Stoddard, 
190 P. 506, 68 Colo. 395. 

Conn.—Burns v. Telegram Pub. Co., 
94 A. 917, 89 Conn. 549. 

Pla.—General Ready-Mixed Concrete 

V. Wheeler. 55 So.2d 331—Cole Mo¬ 
tor Car Co. V. O’Kelly, 133 So. 874, 
101 Fla. 198. 

Ga.—Heard v. Heard, 41 SE2d 785, 
75 Ga.App. 71—Oliver v. Wayne, 
199 S.E. 841, 58 Ga.App. 787 
Ill.—Roesch-Zeller, Inc. v. Hollem- 
beak. 124 N.E.2d 662, 6 Ill.App.2d 
94—Ingrram v. Hammar Bros. 
White Lead Co., 273 Ill.App. 152— 
Union Trust Co. v. Chicago Nat. 
Life Ins. Co., 267 Ill App. 470— 
Maxwell v. Eureka Mut. Benefit 
Corporation, 262 Ill.App. 342— 
Voellinger v Kohl. 261 Ill.App. 271. 
Ind.—In re Haas’ Will, 54 NE 2d 119, 
115 Ind.App 1. 

Mont.—Kenlson v. Anderson, 272 P. 
679, 83 Mont. 430. 

N.J.—Apfelbaum v. Prudential Ins. 
Co. of America, 169 A 677, 12 N.J. 
Misc 62 

Or.—^Webb v. Clatsop County School 
Dlst. No. 8, 215 P2d 368, 188 Or. 
324—Hackett v. Jones, 159 P.2d 
205, 176 Or. 518. 

Pa—Lundberg v. Bovalrd, 157 A. 807, 
103 Pa.Super. 45. 

Tex—Cleghorn v. Chicago, R. I. & P. 
Ry. Co., Civ.App., 228 S.W.2d 967— 
Beverly v. Siegel, Civ.App, 51 S 

W. 2d 743. 

Utah—Larsen v. Ryan, 180 P. 178, 64 
Utah 250. 

8 C.J. p 1334 note 68. 

Abandonment 

Where no error was assigned or 
presented to appellate court, allega¬ 
tion of plea, controverting pleas of 
privilege, that certain defendants 
promised in writing to pay debt to 
plaintiff in county wherein action 
was brought, was abandoned by 
plalntift on appeal. 

Tex—U. S. Mach Shop v. Fitzgerald 
& Hawthorne, 99 S.W.2d 676. 
Pallnrs to file bill of particulars 
served on defendants as requested, 
not assigned as error, is not ground 
for reversal. 

Utah.—Inland Engineering & Con¬ 
struction Co. V. Maryland Casual¬ 
ty Co., 290 P. 367, 76 Utah 435. 


Zaooasisteaoy 

Where there was no proper assign¬ 
ment of error attacking any incon¬ 
sistency in petition, alleged incon¬ 
sistency was immaterial to validity 
of verdict. 

Ga —Southeastern Greyhound Lines 
V. Fisher, 34 S.E.2d 906, 72 Ga.App. 
717. 

OmisBloa in the statement of 
claim, not referred to in the assign¬ 
ments of error, need not be consid¬ 
ered. 

Pa.—Wagner-Taylor Co. v. Spinelli, 
145 A 605. 295 Pa. 455. 

20. Ala.—Odoms v. Woodall, 20 So. 
2d 849, 246 Ala. 427—Calvert v. J. 
M. Steverson & Sons Lumber Co., 
12 So 2d 365, 244 Ala. 206—State 
ex rel. Lister v. Hawkins, 156 So. 
692, 229 Ala. 144—Alien v. Bir¬ 
mingham Southern R. Co., 97 So. 
93, 210 Ala. 41—McAnelly Hard¬ 
ware Co. V. Bemis Bros. Bag Co., 
94 So 567, 208 Ala. 394—Louisville 
&N R Co. V. Pettis, 89 So. 201, 206 
Ala 96. 

City of Birmingham v. Coe, 20 
So 2d 110, 31 Ala App. 538, certio¬ 
rari denied 20 So.2d 113. 246 Ala. 
231—Morrison v. Clark, 70 So. 200, 
14 Ala App 323, certiorari denied 
Ex parte Morrison, 70 So. 1014, 196 
Ala App. 696. 

Cal.—Chandler v Bowman, 279 P. 
1041, 100 C.A 221 

Ga—^Ware v. Martin, 70 S.E 2d 769, 
209 Ga. 135—Mclntire v. McQuade, 

9 S E 2d 633, 190 Ga. 438, answers 
to certified questions conformed to 

10 SE3 2d 233, 63 Ga.App. 116— 
Baldwin v. Davis, 4 S.E.2d 458, 188 
Ga. 587—Georgia Music Operators 
Ass’ll V. City of Atlanta, 190 S.E. 
32, 183 Ga, 794—Stevens v. Geor- 

I gia Public Service Commission, 172 
SE. 9, 178 Ga. 59. 

Smith V. Colonial Stores, 33 S 
E.2d 360, 72 Ga.App. 186—Strick¬ 
land V. Roe. 18 S.E.2d 567, 66 Ga. 
App. 671—Reddick v. Strickland, 
103 SE. 94, 25 Ga.App. 276—Tift 
V. Shiver & Aultman, 102 S E. 47, 
24 Ga.App. 638 

Idaho.—Rosa v. Devlngenzo, 24 P.2d 
1051. 53 Idaho 213. 

Ill—John.*»on Oil Refining Co. v. 
Smoot, 242 Ill.App. 438—Watson v. 
Security Ins. Co., 234 Ill.App. 1— 
Kanter v. St. Louis, S. & P. R. R., 
218 Ill.App. 665. 

Ind.—Carlson v. Kesler, 199 N.E. 889. 
103 lnd.App. 350, certiorari denied 
and appeal dismissed 58 S.Ct. 60, 
302 U.S. 639, 82 L.Ed. 497—Ken¬ 
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nedy v. Lubro Co., 196 N.E. 866, 100 
Ind.App. 491—Locomotive Engi¬ 
neers' Mut. Life & Accident Ins. 
Ass’n v. Higgs. 135 N.E. 863. 79 
Ind.App. 427—Van Spanje v. Hos- 
tettler, 119 N.E, 726, 68 Ind.App. 
618. 

Iowa.—^Weimer v. Lueck, 15 N.W.2d 
291, 284 Iowa 1231. 

La.—Ledet v. Lockport Light & Pow¬ 
er Co., 132 So. 272, 16 La.App. 
426. 

Md.—Winslow V. Atz, 177 A. 272, 168 
Md. 230. 

Mich.—Hewett Grocery Co. v. Biddle 
Purchasing Co., 286 N.W. 221. 289 
Mich. 225. 

Ohio.—Green v. Ryan, App., 119 N.E. 

2d 668, 95 Ohio App. 345. 

Okl.—Segro v. Jones, 269 P. 276, 132 
Okl. 26. 

Tex.—Roeser v. Coffer, Civ.App., 98 
S.W.2d 276—Ferguson v. Ferguson, 
Civ.App, 93 S.W.2d 613, error dis¬ 
missed—^Wllkerson v. Stasny & 
Holub, Civ.App., 183 S.W. 1191. 
Utah.—Strike v. White, 63 P.2d 600, 
91 Utah 170—Cache Valley Bank¬ 
ing Co. V. Logan Lodge No 1453, 
B. P. O. E., 66 P.2d 1046, 88 Utah 
677. 

3 C.J. p 1334 note 69. 

Abandonment or waiver 

(1) An appellant by failing to as¬ 
sign errors on the ruling of the court 
on demurrers, waives any benefits 
arising from such rulings. 

Ala.—Dothan Chero-Cola Bottling 
Co. v. Weeks, 80 So. 734, 16 Ala. 
App. 639. 

Okl.—Sullivan v. Sykes, 243 P. 722. 
114 Okl. 87. 

(2) An exception of no cause of 
action is deemed abandoned, where 
not urged in the appellate court. 

La.—Falgout v. Younger, App., 192 

So. 706—Fontenot v. Stark, App., 
186 So. 77—Bernard v. City of La¬ 
fayette. App., 12G So. 584, reversed 
on other grounds 132 So. 395, 15 
La.App. 572. 

Assumption of oorrootusss of ruling 
or snfioisuoy of pleading 

(1) The reviewing court may as¬ 
sume that appellant considered one 
count stated a cause of action, where 
no error was assigned to the over¬ 
ruling of demurrer to such count. 

Ala.—^Alabama Power Co. v. Lewis, 

141 So. 229, 224 Ala. 594. 

(2) Orders refusing judgment on 
pleadings must be accepted as cor¬ 
rect by the reviewing court, wheie 
no error based thereon was asslgnedi 
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in trespass to try title in striking, or refusing to 
strike, a pleading or a portion thereof in refvsing 
to allow the filing of an answer to a motion ;28 as 
to amendments in permitting the filing of a sup¬ 
plemental complaint in refusing to permit the 
filing of an additional paragraph of the answer 
or in denying a motion to make a complaint more 
specific,87 or more definite and certain.87-S The 
method for review of the trial court's action in 
overruling a demurrer to the complaint is by assign¬ 
ing as error the ruling on demurrer, and not by 
assigning error in the rendition of the judgment, or 


by requesting an affirmative chargc.*740 

In the absence of an assignment of error covering 
the point, the appellate court will not consider an 
objection that the complaint did not contain the 
statutory prayer,88 that a pleading was not prop¬ 
erly verified,** that a plea was disregarded by the 
court,** or that the court proceeded to trial with¬ 
out a rule on plaintiff to reply to several pleas 
filed.8i 

Variance* The general rule has also been ap¬ 
plied to objection on the ground of variance between 
the pleadings and the proof,** including variance 


Colo.—Scofield V. Scofield, 8 P.2d 794. 
89 Colo. 409. 

Defeotlve demnnor to declaratiotir 
if overruled, will not furnish predi¬ 
cate for successfully maintaining as¬ 
signment of error based on overrul¬ 
ing thereof. 

Fla.—^Mortimer Co. v. Frldsteln, 188 
So. 666. 101 Fla. 88. 

81. Tex.—Blue v. Chandler, 17 Tex. 
126. 

9B, Fla.—^Dlcks v. Colonial Finance 
Corp., 85 So.2d 874. 

Qa.—^Ware v. Martin, 70 S.B.8d 769, 
209 Qa. 135. 

B4n.—^Zinn v. A. H. Hill Liunber & 
Inv. Co.. 272 P.2d 1100, 176 Kan. 
669. 

Mo.—^Arnold v. Security Bank of St. 
Joseph. 285 S.W. 161, 221 Mo.App. 
683. 

8 C.J. p 1385 note 71. 

Abandonment 

Failure to present assignments 
complaining of trial court’s action in 
striking pleas was an abandonment 
of the issues sought to be presented 
for determination thereby. 

Tex.—^Drolllnger v. Holliday, Civ. 

App., 117 S.W.2d 662. 

Aflsinatlve defense 
Where there was no assignment of 
error, order of trial court striking 
affirmative defense was held not re- 
vlewabla 

Or.—^Liawrence Warehouse Co. v. Best 
Lumber Co., 271 P.2d 661, rehear¬ 
ing denied 273 P.2d 998. 

Orlminal complaints 
Where superior court struck that 
portion of respondent’s answer which 
attempted to make two criminal com¬ 
plaints, brought by complainant 
against respondent, an issue, and re¬ 
spondent stated no objection to such 
ruling in his reasons of appeal, no 
objection to such ruling was availa¬ 
ble to respondent on appeal. 

R.1.—Johnson Wholesale Perfume 
Co. V. Blumen, 9 A.2d 867, 68 RJt. 
486. 

88 * Ho.—Atkison V. Dixon, 10 S.W. 
168, 96 Mo. 682. 

8A Qa. —Thompson V* Saiik of 


Chatsworth, 118 S.E. 470, 80 Oa. 
App. 448. 

Mich.—^Welles v. Brown. 198 N.W. 
180, 226 Mich. 667. 

Mo.—Citizens Bank of Senath v. 

Johnson. App., 112 S.W.2d 916. 

Or.—Truck Insurance Exchange v. 
Truck Insurance Exchange of 649 
South Olive Street, Los Angeles, 
Cal., 107 P.2d 611, 166 Or. 882— 
Carter v. La Dee Logging Co., 18 
P.2d 284, 142 Or. 439, supplement¬ 
ed 20 P.2d 1086, 142 Or. 489. 

Pa.—Troop V. Franklin Savings & 
Trust Co., 189 A. 492, 291 Pa. 18— 
Leafgreen v. Labar, 124 A. 443, 280 
Pa. 216. 

Tenn.—^Richmond Type & Electro¬ 
type Foundry v. Carter, 182 S.W. 
240, 138 Tenn. 489. 

Tex—^Baker v. Highway Ins. Under¬ 
writers, Civ.App., 209 S.W.2d 979, 
error refused no reversible error. 
8 C.J. p 1886 note 78. 

Claim of error la not allowlag time 
to a me nd could not be considered, 
absent assigrnment of error thereon, 
Ga.—Tinsley v. Maddox, 168 S.B. 297, 
176 Qa. 471. 

Maggioni v. Postal Telegraph- 
! Cable Co., 110 S.E. 309, 28 Ga.App. 
61. 

Permitting amendments 

(1) Where no assignment of error 
raised the question, objection to per¬ 
mitting, after continuance, amend¬ 
ments to a bill for specific perform¬ 
ance need not be discussed. 

Pa.—Leafgreen v. Labar, 124 A. 448, 
280 Pa. 216. 

(2) Bill of exceptions must con¬ 
tain a direct assignment of error in 
order for Judgment allowing amend¬ 
ment to petition to be reviewed by 
appellate court. 

Qa.—^Holsenbeck v. Arnold, 48 S.E. 2d 
848, 76 Ga.App. 811. 

msfdsal to stzlhs amsadsd pstitioa 

A point of error in overruling mo¬ 
tions to strike an amended petition, 
although saved by term bill of ex¬ 
ceptions and in motions for new tri¬ 
al and in arrest, not being included 
in assignments, will be deemed aban¬ 
doned. 


Mo.—Arnold v. Security Bank of St 
Joseph, 285 S.W. 161, 221 Mo.App. 
688 . 

Amended and suppl em en tal oross bill 

Action of trial court in overruling 
defendant's motion for leave to file 
an amended and supplemental cross 
bill in divorce suit was not open for 
review by appellate court on defend¬ 
ant’s appeal, where defendant had 
not assigned the trial court’s ruling 
as error. 

Tenn.—Clardy v. Clardy, 186 S.W.2d 
626, 23 Tenn.App. 608. 

S5« Ind.—Jose v. Hunter, App, 101 
N.E. 666, reheard 103 N.E. 392, 60 
Ind.App. 669. 

90. Ind.--Qivan v. Patrick, 184 N.E. 

823, 96 Ind App. 189. 

8 C.J. p 1336 note 76. 

97. Ind.—J. C. Penney, Inc., v. Kel- 
lermeyer, 19 N.E.2d 882, 107 Ind. 
App. 263, rehearing denied 22 NE. 
2d 899, 107 Ind.App. 263—Wah Kee 
V. Clark, 96 N.E. 18. 48 Ind.App. 
462. 

97.6 Kan.—Zlnn v. A. H. Hill Lum¬ 
ber & Inv. Co., 272 P.2d 1106, 176 
Kan. 669. 

27.10 Ala.—John E. Ballenger 
Const. Co. V. Joe F. Walters Const. 
Co., 184 So. 276, 236 Ala. 648. 

28. Colo.—Smith v. Soper, 66 P. 195, 
12 Colo.App. 264. 

99. Tex.—Citizens* Garage Co. v. 

Wilson, Civ.App., 252 S.W. 186. 

8 C.J. p 1336 note 78. 

Form or snlfioismey of Tsrifloatioa. 
Idaho.—Updegraff v. Adams, 169 P. 
2d 601, 66 Idaho 795. 

80. D.C.—Cooper v. Sillers, 80 App. 
D.a 667. 

31. Ill.—^Maplewood Colliery Co. v. 
Siebenmann, 182 IlLApp. 462. 

89. Neb.—Haokbarth v. Hackbarth, 
28 N.W.2d 184, 146 Neb. 919. 

Pa.—Minute v. Philadelphia A R. By. 
Co., 107 A. 662, 264 Pa. 98. 

Sayre Creamery A Cold Storage 
Co. V. Theoharous, 941 Pa.8uper. 
466. 

8 C.J. p 1286 note 81. 
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between the bill of partioulars and the proof and 
recovery.** 

Failure to state cause of action or defense. In a 
number of jurisdictions objections to rulings on the 
sufficiency of a declaration, complaint, bill, answer, 
or plea to state a cause of action or defense will 
not be noticed in the absence of proper assign¬ 
ments of error;** but, as noted infra § 1239 c, error 
in such rulings will sometimes be noticed without 
an assignment of error as a plain or fundamental 
error apparent on the record. 

Affidavit of defense. The appellate court will not 
consider technical objections to the form of an affi¬ 
davit of defense which were not referred to in the 
assignments of error.** * 

Misjoinder of causes of action. Where no point 
is made before the appellate court concerning the 
misjoinder of causes of action, the appellate court 
will treat separate causes as having been properly 
consolidated and will deal with them on the 
merits.**-!* 


APPEAL a EKBOa §g 122S-1223 

§ 1223. Parties 

StatutM or court ruleo requiring an aaalgnm.nt of or> 
rort are usually held to nscsaaltats an asaJonmsnt or 
■pacification of errors with relation to parties before ouch 
errors will be considered. 

Although a want of necessary parties will some¬ 
times be noticed without an assignment of errors on 
the ground that it is a fundamental error apparent 
on the face of the record, as discussed infra § 1239 
c, statutes or court rules requiring an assignment of 
errors are usually held applicable to objections with 
respect to parties,** such as that the court proceed¬ 
ed to hear the cause without the necessary parties,*® 
that there was a nonjoinder,**^ or a misjoinder,** of 
parties, or that a bill was dismissed absolutely, in¬ 
stead of without prejudice, for want of a neces¬ 
sary party.** 

Where there is no assignment of error on the 
point that a ward is a necessary party in an action 
by a mortgagor against a guardian to redeem from a 
mortgage held by the guardian, the consideration of 
that question is merely by way of consideration of 


aroffUtfonoo 

Where question of variance from 
pleadings, charging negligence “of 
the defendant, their servants and 
agents In the operation of their 
cab,'* was not raised In assignments 
of error, question could not be raised 
on appeal in error. 

Tenn.—^Wlshone v. Yellow Cab Co., 
97 S.W.Sd 462, 20 Tenn.App. 229. 

Xu Texas 

(1) A variance In that an act of 
appellant was charged, whereas an 
act of appellant's agent was proved, 
cannot be considered without an as¬ 
signment of error. 

Tex.—Burnett v. Boyer, Clv.App., 
286 S.W. 670. 

(2) However, where plaintiff al¬ 
leged a certain contract and proved 
another, such variance has been held 
to constitute a fundamental error, to 
be noticed without an assignment of 
error. 

Tex.—McConnell v. Payne & Win¬ 
frey, Civ.App., 229 S.W. 866. 

33. Mich.—Morin v. Robarge, 93 N. 
W. 886, 132 Mich. 837. 

3 C.J. p 1836 note 82. 

34. N.J.—-De Lear v. Wolansky, 164 
A. 426, 9 N.J.Mlsc. 466. 

Or.—Shaver Forwarding Co. v. Eagle 
Star Ins. Co., 162 P.2d 789, 177 Or. 
410. 

S.D.—^Parsons v. City of Sioux Falls, 
272 N.W. 288, 66 S.D. 146. 

Utah.—In re Jones' Estate, 104 P.2d 
210, 99 Utah 878. 

8 C.J. p 1836 note 88. 

Abaadoament of esoeptloa 
Exception of no cause of action 
whioh was overruled by trial court 

6 C.J.S.—4 


and which was not urged In appel¬ 
late court would be treated as aban¬ 
doned. 

La—Warner v. Dempster, App., 194 
So. 131—Landry v. Truxlllo, App., 
191 So. 761—Jackson v. Brewster, 
App., 169 So. 166. 

X«ok of essential Allegation in oom- 
plaint 

In a proceeding to cancel a deed, 
objection that the complaint contain¬ 
ed no allegation that plaintiff did 
not comprehend the legal conse¬ 
quences of her conveyance cannot be 
raised on appeal, where the com¬ 
plaint was not demurred to, no mo¬ 
tion in arrest of Judgment was made, 
and no error assigned based on such 
defect in the complaint. 

Conn.—Lleberum v. Nussenbaum, 
108 A. 662, 94 Conn. 276. 

34.5 Pa.—Korr v. Butz, 40 A.2d 699, 
166 Pa.Super. 616. 

34.10 Va.—Neapolidis v. Theofana 
Maritime Co., 63 S.E.2d 796, 192 
Va. 90, certiorari denied 72 S.Ct. 
86, 342 U.S. 881, 96 L.Ed. 629. 

38. Ala.—Kelly v. Wilson, 176 So. 
661, 234 Ala. 466. 

Colo.—J. I. Case Threshing Mach. Co. 

V. Packer, 264 P. 779, 81 Colo. 196. 
Bepreseatatlve oapaoity 

Claim that plaintiff, having 
brought action to settle title in a 
representative capacity, could not re¬ 
cover, since title to realty passed to 
the devisee, would not be considered, 
when not incorporated in any claim 
of law submitted by defendant to 
the reviewing court 
Conn.—Baton v. Potvin, 104 A. 2d 768, 
141 Conn. 198. 


36. Colo.—J. I. Case Threshing 

Mach. Co. V. Packer, 254 P. 779, 81 
Colo. 196. 

111.—Twitchell v. Rosiclare Lead A 
Flour Spar Mining Co., 134 K.E. 
714, 302 Ill. 366. 

Cook V. Perfection Piano Bench 
Mfg. Co., 236 Ill.App. 472. 

Mich.—New Amsterdam Cas. Co. v. 

Moss, 20 N.W.2d 272, 312 Mich. 469. 
Tex.—Miller v. Snelson, 129 S.W.2d 
288, 133 Tex. 864. 

8 C.J. p 1336 note 87. 

37. III.—Hlnkley v. Wynkoop, 187 N. 
E. 164, 806 111. 116. 

Tex.—Armstrong v. Vaught, Civ. 

App., 74 S.W.2d 469. 

8 C.J. p 1886 note 88. 

38. Cal.—Heap v. Rodgers, 264 P. 
637, 89 C.A. 882. 

Utah.—^Decorso v. Thomas, 67 P.2d 
1406, 89 Utah 179. 

Va.—Neapolidis v. Theofana Mari¬ 
time Co., 63 S.E.2d 796, 192 Va. 90, 
certiorari denied 72 S.Ct. 86, 842 
U.S. 831. 96 L.Ed. 629. 

8 C.J. p 1335 note 89. 

Abuse of dlsoretlou 
Whether the trial judge abused 
his discretion by the addition of a 
party will not be considered in the 
absence of an assignment of error. 
Ga.—Frankel v. Miami Butterlne 
Co., 194 S.E. 603, 186 Ga. 284. 

Bxoeptiou deemed abaadoaed 

An exception of misjoinder of par¬ 
ties defendant which is not urged on 
appeal is deemed to have been aban¬ 
doned. 

La.—Falgout v. Younger, 192 So. 706. 

38. Ky.—Shockley v. Niess, 8 J.J. 
Marsh. 96. 
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tile sufficiency of the bill as one to exercise the 
equity of redemption.*®'® Where a party joins pro 
forma in an action, an appellate court, in the ab¬ 
sence of an assigTiment of error, will not consider 
whether there was error in overruling a general 
demurrer on the ground that such party is an es¬ 
sential, rather than a formal, party.*®-i® 

§ 1224. Process 

An appellate court will not, as a general rule, notice 
a Want of, or defects in, process or service, unless error 
has been assigned with respect thereto as required by 
statute or rule of court. 

Under statutes or court rules requiring an assign¬ 
ment of errors, it is usually held that in the absence 
of an assignment of error on that ground the ap¬ 
pellate court will not notice a want of proper serv¬ 
ice of process,^® or defects in process or in the 
service or return thereof.^i 

§ 1225. Time, Place, and Conduct of Trial in 
General 

Matters with respect to the time, place, or conduct 


of the trial must ordinarily be properly assigned as error 
in order to be considered by the appellate court. 

In order to be considered by the appellate court, 
matters relating to the time, place, or conduct of the 
trial or hearing must ordinarily be properly assigned 
as error.^* Accordingly, if no assignment of error 
has been made with respect thereto, the appellate 
court will not consider alleged error in refusing to 
grant a continuance^* or a change of venue,^^ in 
remanding a cause to the court from which a change 
of venue had been taken,^® in refusing to try causes 
of action separately,^® or in ordering separate 
trials.^®*® 

An assignment on such ground is also necessary 
to obtain the appellate court's consideration of the 
point that there was, without defendant's consent, 
a second trial at the same term,^7 or that there was 
error or irregularity in the calling of the jury,^® in 
the alleged misconduct of the jury,^® ® in the court's 
trying and determining the cause without a jury,^® 
in the ruling of the trial judge that he was not 
disqualified to preside at the trial,®® in the selection 
of the judge who presided in the place of the reg¬ 
ular judge who was disqualified,®^ or in refusing to 


ZM Ala.—Kelly v. Wilson. 175 So. 
561. 234 Ala. 456. 

39.10 Tex.—Peevy v. Carllle, 139 S. 

W.2d 779, 186 Tex. 132. 
glalntifr*a hiubaaO 
Tex.—^Peevy v. Carlile, supra. 

40. U.S.—Rogers v. Penobscot Min. 
Co., S.D.. 164 F. 606. 83 C.C.A. 380 

Mass.—Morlarty v. King, 57 N.E.2d 
633, 817 Mass. 210. 

3 C.J. p 1385 note 91, 

Plain or fundamental error as to 
process see Infra 9 1239c. 

41. Mass.—Morlarty v. King, supra. 
Tex.—Tramel v. Guaranty State 

Bank & Trust Co.. Civ.App., 176 
S.W. 66. 

3 C.J. p 1336 note 91. 

Service of iiotloe to quit on Sqa- 
day 

Where no assignment of error was 
made, whether lower court was with¬ 
out Jurisdiction, on ground that no¬ 
tice was Illegal because served on 
Sunday, will be entirely disregarded 
on appeal. 

Pa.—Liaska v. Zelazowski, 4 A.2d 207, 
134 Pa.Super. 311. 
validity of probate proceedings 
Tex.—^Dunaway v. Easier, Civ.App., 
119 S.W.2d 421, reversed on other 
grounds 129 8.W.2d 286, 183 Tex. 
309. 

42. Cal.—Jones v. Bayley, 122 P.2d 
298. 49 C.A,2d 647—Wills v. J. J. 
Newberry Co.. Ill P.2d 346, 43 C. 
A.2d 695. 

Colo.-^Lathrop v. John, 216 F. 472, 73 
Colo. 804. 


Ill,—Dressor v. Baldwin, 32 NE2d 
969, 309 Ill App. 182. 

N.D—Ripplinger v. Otten, 44 NW. 
2d 60. 77 ND. 631, 

Imposition of bnrdea of proof on 
wrong party 

That claimants of property were 
required to assume the burden of 
proof, claimed to be on plaintiff, be¬ 
cause the property was not in its 
possession when levied on under a 
writ of execution, the return on 
which did not show from whose 
possession it was taken, was not 
fundmental error to be considered 
within an assignment of error. 

Tex.—Foster v. Spearman Equity 
Exch., Civ.App., 266 S.W. 683. 
Bclnstmctlng Jury 

A reviewing court cannot consider 
the propriety of the trial court’s 
action In reinstructing the Jury after 
an initial verdict, in the absence of 
an assignment of error. 

Pa.—Benzinger v. Prudential Ins. 
Co. of America, 176 A. 922, 817 
Pa. 561. 

Taking testimony before the oaase 

was at laene was waived by not as¬ 
signing the action as error in the 
supreme court. 

Ala.—Leslie v. Click, 128 So. 170, 221 
Ala. 163. 

43. Colo.—Scofield v. Scofield, 3 P.2d 
794, 89 Colo. 409. 

Oa.—Everett v. Korizon-J. Fornara 
Tile Co.. 141 S.E. 646. 165 Oa. 661. 
Ky.—^Kentucky Cent. R. Co. v. Carey, 
12 Ky.Op. 460. 

N.M.—Federal Land Bank of Wichi¬ 
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ta v. Beck, 121 P.2d 147, 46 N.M. 
87. 

3 C J p 1336 note 93. 

Befasal to zaepend trial of cause 

In garnishment proceedings, the 
court’s refusal to suspend trial of 
the cause pending the outcome of an 
action by a Judgment debtor to set 
aside Judgment is not fundamental 
error, and cannot be considered on 
appeal, in the absence of an assign¬ 
ment of error under Vernon's Sayles 
CivStAnnot (1914) art. 1612. 

Tex—Bass v. Murray Co., Civ.App., 
213 S W. 673. 

44. Iowa.—Lessenich v. Sellers, 93 
N.W. 348. 119 Iowa 314. 

3 C.J. p 1336 note 94. 

45. Ind —^Davis v. Binford, 68 Ind. 
467. 

46. Tex—Daily v. Brown, Civ.App., 
26 S.W.2d 400. 

3 C.J. p 1336 note 96. 

46.5 Mo.—Snyder v. Jensen. 281 S. 
W.2d 819. 

47. Ky.—Orr v. Bobb, Ky.Dec. 244. 

48. Wyo.—Hogan v. Peterson, 59 P. 
162, 8 Wyo. 649. 

48.5 Okl.—Bredouw v. Wilson, 256 
F.2d 421, 208 Okl. 898. 

49. N.J.—Cohen v. O’Brien, 127 A. 
321, 3 N.J.Mlsc. 125, affirmed 130 
A. 918, 102 N.J.Law 216. 

3 C.J. p 1336 note 99. 

60. Ga—Owenby v. Georgia Baptist 
Assembly, 74 S.E. 56, 137 Ga. 698. 

51. Kan.—^Missouri, etc., R. Co. v. 
Murphy, 81 P. 478. 71 Kan. 674. 
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permit counsel for appellant to present and read 
authorities.®* 

Similarly, improper remarks or conduct of the 
trial judge,®* or of counsel,®4 must usually be as¬ 
signed as error in order to be considered, the bias 
of the trial court must be assigned as error.®^ ® Un¬ 
less the harmful result of the alleged misconduct of 
the trial judge cannot be obviated by appropriate* 
instructions of the trial court, error cannot be 
predicated on such alleged misconduct in the absence 
of an assignment of such misconduct as error.®^-i® 

In the absence of an assignment of errors, the 
appellate court will not consider whether there was 
any error committed by the trial court in permitting 
the respondent to be represented by the same at¬ 
torney who represented appellant in the prepara¬ 
tion of the agreement on which the present action 
is based ®^*i® The taking of judicial cognizance by 
the trial court of a former case between the same 
parties, based on the same cause of action, and of i 
the rulings therein by the trial and appellate courts 
is not error where no assignment of error was made j 


APPEAL & ERROR §§ 1225-1226 

to the taking of such judicial cognizance.®*-*® 

§ 1226. Evidence and Rulings Thereon 

Qenerally, alleged errors with respect to the evidence, 
Including Its admission, exclusion, or sufflolenoy, will not 
be considered by the appellate court unless they have been 
properly assigned as required by statute or rule of court. 

It is presumed that the discretion of the trial 
court in admitting testimony was properly exercised, 
and where appellant does not question it, the ap¬ 
pellate court has no reason to do so.®^*®® Where no 
assignment of error is made to the admission of evi¬ 
dence, it is required to be considered as properly 
admitted.®^*®® 

Although error in rulings on evidence is some¬ 
times considered as a fundamental error for which 
no assignment need be made, as considered infra 
§ 1239 d, as a general rule, under statutes or court 
rules requiring an assignment of errors or state¬ 
ment of the grounds or reasons of appeal, an error 
in the admission or exclusion of evidence must be 
properly assigned or specified in order to receive the 
consideration of the appellate court.®® This is true 


6R. Tex.—Rotan Grocery Co. v. Ta¬ 
tum, Clv.App. 149 S.W. 342 

B3. Cal.—^Rednall v. Thompson, 239 
P.2d 693. 108 CA2d 662—Jones v. 
Bayley, 122 P.2d 293, 49 C.A 2d 647 
—Hughes V. Quackenbuah, 37 P 2d 
99, 1 C.A 2d 698—Hughes v Dun¬ 
can, 300 P. 147, 114 CA. 676—Irer 
v. Gawn, 277 P. 1063, 99 CA, 17. 

Ill —3 C.J p 1336 note 4. See Mc¬ 
Bride V. Seney, 192 Ill App. 18. 
Okl—Gast v. Barnes, 143 P. 866, 44 
Okl. 107. 

Absence of the judge from the 
courtroom during argument of coun¬ 
sel cannot be reviewed if not as- 
siKned as error on appeal. 

SD—Meeker v. City of Madison, 164 
NW. 974, 39 SD. 401. 

Propriety of the trial court’s in¬ 
terrogating plaintiff is not raised on 
appeal, whore not specified as error. 
Mont—Roman v. Albert, 264 P. 116, 
81 Mont. 393. 

Objection deemed waived 

Where no assignment of miscon¬ 
duct was made, objection would be 
deemed waived. 

Cal.—Crooks v. Glens Falls Indem. 
Co.. 268 P.2d 203, 124 C.A.2d 113. 

Bsasons and grounds for appeal 

Appellate court would not consider 
alleged error that trial judge erred 
in proceedings after the jury had re¬ 
turned to the courtroom to render 
their verdict, where it was not re¬ 
cited in the reasons and grounds for 
appeal. 

Mich.—Van Houtum v. Associated 
Broadcasting Corp., 40 N.W.2d 784, 
826 Mich. 786. 


[ 54. Cal.—Hicks v. Ocean Shore R. 

R. , 117 P2d 860, 18 C 2d 773. 
Gluckstein v. Llpaett, 209 P.2d 

98, 93 CA2d 391—Rlolfo v. Mar¬ 
ket St. Ry. Co.. 177 P.2d 763, 78 
C.A,2d 385—Graham v. Griffin, 161 
P.2d 879, 66 C A 2d 116—Balkwill 
V City of Stockton, 123 P.2d 696, 
60 CA2d 661—^Wills v. J. J. New¬ 
berry Co, 111 P2d 346, 43 CA.2d 
595—Gillette v. City and County 
of San Francisco, 107 P.2d 627, 
41 C.A 2d 7.*;8—Wllmot v. Golden 
Gate Inv. Co, 107 P 2d 263, 41 C A. 
2d 604—In re Albertson's Estate, 
87 P2d 883, 31 C A 2d 211—Miller 
V. Murphy, 263 P. 1031, 88 C.A. 601. 
Minn —Marcum v. Clover Leaf 
Creamery Co, 30 N.W 2d 24, 226 
Minn. 139—Christopherson v. Cus¬ 
tom Laundry Co., 229 N.W. 136, 
179 Minn. 325. 

Mo.—Welp V. Bogy, 8 S.W.2d 699, 
320 Mo. 672. 

Johnson v. Boaz-Klel Const. Co., 
App, 22 SW,2d 881. 

Wash—Campbell v. Webber, 188 P. 

2d 130, 29 Wash.2d 616. 

3 C J p 1336 note 6. 

Brror deemed abandoned 
Objections by a party, in a mo¬ 
tion for new trial, to arguments 
made by opposing counsel, not in¬ 
cluded in formal assignments, and 
not considered in the brief, will be 
considered as abandoned. 

Mo.—Crow v. Stevenson, App., 274 

S. W. 1102. 

Pnnitiye and ezoessive verdiot 

Contention that allegedly improper 
argument produced a punitive and 
excessive verdict held unavailing in 
absence of assignment to that effect. 
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Tex—Texas & P. Ry. Co. v. Smith, 
Civ App., 116 S.W.2d 1238, error 
dismissed. 

54.5 Idaho.—Greenstrect v. Green- 
street, 139 P.2d 239, 243, 66 Idaho 
36. 

* While reference in this assign¬ 
ment is made to claimed bias of the 
trial court, no assignment as such 
! raises such bias or calls to our at¬ 
tention any objection or exception 
made at the time of the trial in re¬ 
spect thereto and therefore is not 
sufficient to cause further comment 
thereon or consideration thereof ” 
Idaho.—Greenstreet v. Greenstreet, 
supra. 

54.10 Cal.—Church v. Payne, 97 P. 
2d 819, 36 C.A.2d 382 

Qusstioiiing wltnssses 

Cal.—Bitkei v. Ralphs Grocery Co., 
77 P.2d 311, 26 C.A.2d 294. 
Bemarks made during trial 
Cal.—Sitkei v. Ralphs Grocery Co., 
supra. 

54.15 Idaho.—Fogelstrom v. Mur¬ 
phy, 222 P.2d 1080, 70 Idaho 488. 

64.90 Ga.—Redwlne v. Frizzell, 197 
S.E. 805, 186 Ga. 296. 

54.50 Mont.—^Walsh v. Kennedy, 147 
P.2d 425, 116 Mont. 561. 

64.55 Pa.—Pennsylvania R. Co. v. 
Rubin, 198 A. 621, 130 Pa.Super. 
678. 

BtatemMit of olalm 

Pa—Pennsylvania R. Co. v. Rubin, 
supra. 

65. Ala.—Luallen v. Woodstock 

Iron & Steel Corporation, 184 So. 
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Us, 236 Al*. 621—Hodffe v. Blr- 
mlnirbain Bleotrlo Co., 184 Bo. 40. 
216 Ala. 586—Soverolffn Camp. W. 

O. W. V. Moore, 177 Bo. 642, 286 
Ala. 117—Howell V. Dodd, 167 So. 
211, 223 Ala. 898. 

Revel y. Prince, 69 So.2d 470, 
27 AlaJlpp. 457—^Emerffency Aid 
Ine. Co. V. Plummer, 49 So.2d 680, 
85 AlcuApp. 620—Reynolds v. 
Reynolds, 65 So. 194, 10 Ala.App. 
420, certiorari denied Ex parte 
Reynolds, 66 So. 1034, 187 Ala. 672. 
Ariz.—In re Graham's Estate, 289 

P. 2d 365, 73 Ariz. 179—City of 
Phcenlx v. Mayfield, 20 P.2d 296, 
41 Ariz. 637—Coppinger v. Brod¬ 
erick, 295 P. 780, 87 Ariz. 473, 81 
A.L.R. 419. 

Cal.—In re Cleland's Estate, 268 P. 

2d 1097, 119 C.A2d 18. 

Colo.—Losasso v. Cefalu, 227 P. 834, 
76 Colo. 12. 

Conn.—Lassow v. Bulkley, 45 A, 2d 
714, 182 Conn. 476—Katz v. Rich- 
man, 168 A 219, 114 Conn. 166. 
Pla.—Peninsular Naval Stores Co. v. 

Mathers, 119 So. 338, 96 Fla. 620. 
Cku—^Mayor of City of Hazlehurst v. 
Wilson, 62 S.E.2d 849. 206 Oa. 231 
—^Awtrey v. Awtrey, 187 S.Bw 760, 
164 Ga. 69. 

Irwin V. Young. 87 S.E.2d 322, 
91 Ga.App. 778, affirmed 90 S.E.2d 
22, 212 Ga. 1—Brooks v. Sima, 26 
S.E.2d 531, 69 Ga.App. 382. 

111.—Klrchner v. Morrison, 150 N.E. 
690, 320 Ill. 236. 

Brown v. Higgins A Dyer Const 
Co., 259 Ill.App. 34. See Ferguson 
V. Steiner, 208 IlLApp. 227. 

Ind.—Martin v. Youngblood, 7 N.E. 

2d 997, 211 Ind. 647. 

Iowa.—Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739— 
Robertson v. Carlgren, 234 N.W. 
824, 211 Iowa 963. 

Kan.—Goetsch v. Goetsch, 245 P,2d 
173, 173 Kan. 188"~^Croeger v. Ru¬ 
ral High School Dlst No. 3 of Re¬ 
public County, 232 P.2d 430, 171 
Kan. 347—Swader v. Kansas Flour 
Mills Co , 191 P. 312, 107 Kan. 268. 
Ky.—Monroe v. City of Louisville, 
129 S.W.2d 119, 278 Ky. 648. 

Mass.—City of Boston v. Santosuos- 
so, 30 N.E.2d 278. 307 Mass. 302. 
Mich.—Hamilton v. Weber, 62 N.W. 
2d 646, 339 Mich. 31—^Kalamazoo 
County V. Fidelity & Casualty Co. 
of New York, 270 N.W. 230, 278 
Mich. 99—Kimber v. Eding, 247 
N.W. 777, 262 Mich. 670—Wormley 

V. Grand Rapids Trust Co., 206 N. 

W. 307, 232 Mich. 680. 

Minn.—^Koplschke v. Chicago, St. P., 
M. & O. Ry. Co., 40 N.W.2d 834, 
280 Minn. 23—Smith v. Minneapo¬ 
lis Securities Corp., 1 N.W.2d 841, 
211 Minn. 634—Martinson v. State 
Bank of Belvlew, 163 N.W. 608, 
187 Minn. 476. 

Mo.—Potashnick v. Pearline, 48 S.W. 
2d 790. 

Travelers* Ins. Co. v. Missouri 


Farmeri* Hut. Tornado Ina Co.. 
App., 78 8.W.2d 618—^Foman v. 
Liberty Life Ins. Co., 61 S.W.8d 
212, 227 Mo.App. 70—Wharton v. 
Denny, 296 8.W. 188, 222 Mo.App. 
260—^Barrie v. Richmond Ceme¬ 
tery, 286 S.W. 180, 221 Mo.App. 
708, 

Mont—Walsh v. Kennedy, 147 P.2d 
426, 116 Mont 651. 

Neb.--^lumb v. Burnham, 86 N.W. 

2d 612, 161 Neb. 129. 

N.J.—^Deschamps v. L. Bamberger A 
Co.. 30 A2d 608, 129 N.J.Law 617 
—Rustln Co. v. Bowen, 30 A.2d 70, 
129 N.J.Law 606—Rose v. Fitz¬ 
gerald, 101 A. 202, 90 N.J.Law 717. 

Barres v. Notte, 147 A. 576, 7 N. 
J.Misc. 941—^Hildebrant v. Wright, 
126 A 459, 2 N.J.Miso. 1001. 

N.M.—Laughlin v. Laughlln, 156 P. 

2d 1010, 49 N.M. 20. 

N.C.—^Virginia Truck Growers Mfg. 
Corp. V. Moore County Mut. Ex¬ 
change, 197 S.E. 196, 213 N.C. 668. 
Okl.—Sullivan v. Bryant 67 P.2d 
964, 180 Okl. 89—Coackley v. Phe¬ 
lan, 66 P.2d 19, 179 Okl. 616. 

Or.—^Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296—^Truck Insurance Ex¬ 
change V. Truck Insurance Ex¬ 
change of 649 South Olive Street, 
Los Angeles, Cal., 107 P.2d 611, 
165 Or. 332—^Hostetler v. Eccles, 
230 P. 649, 112 Or. 672. 

Pa.—^Yubas v. Makransky, 160 A. 
900, 300 Pa. 607—Commonwealth 
V. Crow, 144 A 136, 294 Pa. 286— 
Kohn V. Burke, 144 A 75, 294 Pa. 
282—Hazle Drug Co. v. Wilner, 131 
A. 286, 284 Pa. 861—In re Thomp¬ 
son’s Estate, 127 A, 446, 282 Pa. 
80—Hardinge v. Kuntz, 122 A 609, 
278 Pa. 232—Cunningham v. Ray, 
106 A 884, 263 Pa. 492—In re Mc- 
Vay’s Estate, 108 A 505, 260 Pa. 
83—Trustees of Roman Catholic 
High School v. McCann, 91 A 
1051, 246 Pa. 28. 

Yonder smith v. Kloidt, 17 A 2d 
706, 143 Pa.Super, 170. 

R.I.—^Ferguson v. George A. Fuller 
Co., 82 A2d 856, 78 R.I. 412— 
Lisker v. Monti, 60 A2d 485. 74 
R.I. 310. 

Tenn.—Cothron v. Cothron, 110 S.W. 
2d 1054, 21 Tenn.App. 388—Robert¬ 
son V. Ramsey, 66 S.W.2d 1022, 
17 Tenn.App. 248. 

Tex.—^Winkler v. Creekmore, Com. 
App., 266 S.W. 257. 

Norris Bros. v. Mattlnson, Civ. 
App., 146 S.W 2d 204—Bemsen v. 
McLeroy, Civ.App., 184 S.W.2d 482 
—Houston Belt A Terminal Ry. 
Co. V. Daidone, Clv.App., 62 S.W. 
2d 624—Cowart v. Miner, Civ. 
App., 17 S.W.2d 1077, error dis¬ 
missed, Com.App., 29 S.W. 2d 1007 
—Western Union Telegraph Co. v. 
Hill, Civ.App., 4 S.W.2d 668— 
Western Union Telegraph Co. v. 
Aired, Civ.App., 4 8.W.2d 666— 
Sanger Bros. v. Fidelity A Deposit 
Co. of Maryland, CivJlpp., 293 S. 
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W, 1114—Ipten^attongl Travelsrs' 
Ass*n V. Oriffing, Civ.App., 264 S, 
W, 268, error dismissed National 
Compress Co. v. Hamlin, 869 8.W. 
1024—Boyd T. Johnson, Civ.App,, 
284 S.W. 236, granting r^esrlng 
and reversing 288 S.W. 864, re¬ 
versed on other grounds Southland 
Lumber Co. v. Boyd, Com.App., 244 
S.W. 119—^Dunn v. Epperson, Civ. 
App., 176 S.W. 887. 

Utah.—Ballard v. Beneficial Life Ins. 

Co., 21 P.2d 847, 82 Utah 1. 
Wyo.—Paul v, Harris, 276 P. 444, 40 
Wyo. 261—White Automobile Co. 
V. Hamilton, 226 P. 687, 81 Wyo. 

890. 

8 C.J. p 1886 note 7. 

Alleged error held walTsd 

(1) Admission of testimony. 

N.M.—Springer Transfer Co. v. City 

of Albuquerque, 108 P.2d 129, 44 
N.M. 407. 

(2) Exclusion of evldenca 

Tex.—^A. H. Belo Corporation v. 
Blanton, Civ.App., 126 S.W.2d 1016, 
certified questions answered 192 
S.W.2d 619. 138 TeX. 391. 
Oompetenoy of svldenos 
Where the competency of evidence 
is not questioned on appeal, it will 
be treated by the reviewing court as 
being in the record for whatever it 
might be worth. 

Mo.—John Hancock Mut. Life Ins. 
Co. v. Dawson, App., 276 S.W.2d 
67. 

Contents of letter 

Mo.—Frank v. Myers, 109 S.W.2d 64, 
232 Mo.App. 681. 

Hospital records 

Pa.—Loder v. Metropolitan Life Ins. 

Co.. 193 A 403, 128 Pa Super. 156. 
Point assnined to be abandoned 
Appellate court assumed point 
was abandoned where appellant did 
not complain on appeal concerning 
the admissibility of evidence object¬ 
ed to by him in the trial court. 

Kan.—^Amette v. Arnette, 178 P.2d 
1019, 162 Kan. 677. 

Reftesal to role oa odanlssion 
If the court refuses to rule on 
objections to the materiality or com¬ 
petency of evidence given by deposi¬ 
tion, such misconduct must be as¬ 
signed as error. 

Nev.—Allen v. Allen. 196 P. 848, 44 
Nev. 243. 

Resabmlssioa sad reargmnsnt 

On appeal, an appellant must re¬ 
submit and reargue any contention 
that certain evidence is inadmissi¬ 
ble. 

Minn.—Keller v. Wolt 68 N.W.2d 

891. 289 Minn. 897. 

Xn WasUngtoa 

(1) Appellate court will not re¬ 
view error olsimed la the admission 
of evidence where no proper assign¬ 
ment of error was mada 
Wash.—^Malaga School Dlst. No. 116 
of Chelan County v. Klnkads, 288 
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nvfth respect to error in striking or refusing to 
strike evidence,*® in disregarding evidence admit¬ 
ted,*^ in placing limitations on the use of evi¬ 
dence,®^-* in failing to limit the use of evidence, 
or as to the effect of certain evidence.®* 


As a general rule, the court will not consider 
whether the evidence is sufficient to support the 
verdict, or findings of fact, or the judgment or de¬ 
cree, when no assignment of error is made with 
respect thereto,®* unless the insufficiency is regarded 


P.2d 467. 47 Wa8h.2d 616—Mid- 
County Publishers v. Ue May. 262 
P.2d 268, 41 Wa8b.2d 862—Simp¬ 
son V. Hutchlniers, 248 P.2d 672, 41 
Wa8h.2d 287—^Fowles v. Sweeney, 
248 P.2d 400, 41 Wash.Sd 182. 

<2) However, the appellate court 
will consider errors, claimed in the 
•exclusion of evidence, even though 
errors were not assigned. 

Wash.—^Fowles v. Sweeney, supra. 
56. Minn.—Ryan v. City of Crook- 
ston, 80 N.W.2d 861, 226 Minn. 129. 
N.C.—^Hunt V. Seaboard Air Line Ry. 

Co.. 164 S.B. 626, 208 N.C. 106. 

8 C.J. p 1886 note 8. 

Auditor's report 

Arls.—Gillespie Land & Irr. Co. v. 

Jones. 164 P.2d 466. 63 Arlz. 636. 
67. Ill.—Shedd v. Seefeld. 126 Ill. 
App. 376. affirmed 82 N.E. 680, 280 
Ill. 118, 13 L.R.A..N.S.. 709. 

57A Mass.—City of Boston v. San- 
tosuosso, 30 N.E 2d 278. 807 Mass. 
302. 

avldeaoe admitted against only one 
of defendants 

Mass.—City of Boston v. Santosuos- 
80 . supra. 

67.10 Tex.—^Armstrong v, Marshall, 
Civ.App.. 146 S.W.2d 260, 262. er¬ 
ror dismissed. Judgment correct. 
**Since the evidence was admissi¬ 
ble as applied to one of the causes 
of action in suit, .... and no 
assignment of error is urged to the 
court’s failure so to limit It, appel¬ 
lants are not in position to complain 
of Its admission." 

Tex.—^Armstrong v. Marshall, supra. 

58. Tex—Spangler v. Spangler, Civ. 
App., 26 S.W.2d 463, modified on 
other grounds. Com.App., 41 S.W. 
2d 60—Temple Lumber Co. v. Pul¬ 
liam, Civ.App., 272 S.W. 687, re¬ 
versed on other grounds, Com. 
App., 286 S.W. 609. 

3 C.J. p 1336 note 10. 

69. Ariz.—^Eason v. Heighten, 66 F. 
2d 1873, 49 Arlz. 237—Chapman v. 
Salazar, 11 P.2d 618, 40 Ariz. 215 
—Wilson V. Coerver, 279 P. 263, 35 
Ariz. 488—Wood v. Phoenlx-Tempe 
Stone Co., 276 P. 6, 35 Arlz. 166— 
Tennery v. Tennery, 274 P. 688, 
85 Ariz. 69—Joslln v. Stewart, 288 
P. 890, 28 Ariz. 685. 

Cal.—Hansford v. Ainsworth, 287 P. 
747, 196 C. 279—Los Angeles & 
Arizona Land Co. v. Marr, 200 P. 
1061, 187 C. 126—Williams v. Bul¬ 
lock Tractor Co., 198 P. 780. 186 
C. 82—Realty ft Rebuilding Co. v. 
Rea, 194 P. 1024, 184 C. 666. 


Wallace v. Thompson, 276 P.2d 
108, 129 C.A 2d 21—Bones v. Fus¬ 
co, 69 P.2d 911, 21 C.A.2d 476— 
Lucas V. Metropolitan Life Ins. 
Co, 68 P.2d 984, 14 C.A.2d 676— 
Hopkins V. J. D. Millar Realty 
Co., 289 P, 221, 106 C.A. 409—Tay¬ 
lor V. King, 282 P. 1017, 102 C.A. 
861—Bernstein v. Mlnney, 274 P. 
614. 96 C.A. 697. 

Conn.—Barca v. Mongillo, 61 A. 2d 
698, 133 Conn. 374—Baker v. Para- 
dlso, 169 A. 272, 117 Conn. 639— 
Mazziotte v. Bridgeport ft Water- 
bury Passenger Service, 163 A. 409, 
116 Conn. 32, 87 A.L.R. 908. 

Ga.—^Petty v. Bryant, 2 S.E.2d 910, 
188 Ga. 102. 

Howell v. Seigler, 78 S.E.2d 874. 
89 Ga.App. 221—^Hicks v. Smith. 
112 S.E. 295, 28 Ga.App. 694. 

Ind.—Eikman v. Eikman, 137 N.E. 

80, 78 Ind.App. 654. 

Mich.—Hewett Grocery Co. v. Biddle 
Purchasing Co., 286 N.W. 221, 289 
Mich. 225—Grand Trunk Western 
R. Co. V. Mount Clemens Sugar 
Co., 269 N.W. 208, 277 Mich. 866, 
certiorari denied Mount Clemens 
Sugar Co. v. Grand Western R. Co., 
67 S.Ct. 614, 300 U.S. 670, 81 L.Ed. 
877 —Hoger Angstman Co. v. Lig¬ 
gett Spring ft Axle Co., 266 N.W. 
428, 267 Mich. 620—Michigan-La- 
fayette Bldg. Co. v. Continental 
Bank. 230 N.W. 926, 250 Mich. 591 
—Reese v. Dyer, 166 N.W. 714, 199 
Mich. 204—In re Warring’s Estate, 
163 N.W. 60, 196 Mich. 720. 

Minn—Howard v. March 11 don, 37 N. 
W.2d 833, 228 Minn. 639—Estrada 
V. Hanson, 10 N.W.2d 223, 216 

Minn. 363. 

Miss.—^Milner Hotels v. Brent, 48 
So.2d 654, 207 Miss. 892, 14 A.L.R. 
2d 710—.<Etna Ins. Co. v. Robert¬ 
son, 95 So. 137, 131 Miss. 343, er¬ 
ror dismissed and certiorari denied 
44 S.Ct. 5, 263 U.S. 673, 68 L Ed. 
500. 

Mo—Gray v. Kum, 187 S.W.2d 568, 
346 Mo. 1027—Williams v. St. 
Louis Public Service Co., 73 S.W. 
2d 199, 835 Mo. 335—Hulsey v. 
Tower Grove Quarry ft Construc¬ 
tion Co., 30 S.W.2d 1018, 326 Mo. 
194—^Heigold V. United Rys. Co. 
of St. Louis, 271 S.W. 772. 

Nev.—Smith v. Lucas, 186 P. 674, 
48 Nev. 348. 

N.J.—Cook V. D. Fullerton ft Co., 1 
A.2d 421, 121 N.J.Law 158. 

N.C.—^Wilson V. Robinson, 82 S.E 2d 
601, 224 N.C. 851. 

N.D.—^Ripplinger v. Otten, 44 N.W. 
2d 60, 77 N.D. 631—Westerso v. 
City of Williston, 42 N.W.2d 429, 
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77 N.D. 261—Cary Mfg. Co. v. 
Perch, 276 N.W. 266, 67 N.D. 608 
—Baird V. Stephens, 228 N.W. 212, 
58 N.D. 812—^Anderson v. Osbome- 
McMillan Elevator Co., 800 N.W. 
905, 61 N.D. 780. 

Okl.—^Watchorn v. Watchom, 227 P. 
435, 103 Okl. 114. 

Pa.—Coyne v. John Gibbons Coal 
Co., 172 A. 658, 814 Pa. 602—Dal- 
gleish v. Oppenheim, Collins ft Co., 
152 A. 769, 802 Pa. 88—In re 
Hazleton City Mayoralty Election, 
151 A. 586, 801 Pa. 14—Gilbert V. 
Lebanon Valley St. R. Co., 150 A. 
638, 800 Pa. 384. 

S.D.—Loffer v. Witte, 28 N.W.2d 698, 
71 S.D. 626—Jan Ree Frocks v. 
Pred, 2 N.W.2d 696, 68 S.D. 856— 
PickuB V. Windsor, 216 N.W. 887, 
52 S.D. 158—^Rudolph v. Bennett, 
168 N.W. 753, 41 S.D. 24. 

Tenn.—^Nashville, C. ft St. L. By. v, 
Morgan, 24 S.W.2d 898. 160 Tenn. 
316—^Ferguson v. Phoenix Cotton 
Mills. 61 S.W. 63, 106 Tenn. 236. 

Seaboard Security Co. v. Ham¬ 
mer, 10 Tenn.App. 527. 

Tex—Gilford v. Port Worth ft D. C. 
Ry. Co., 249 S.W.2d 190, 161 Tex. 
282—Wisdom v. Smith. 209 S.W.2d 
164, 146 Tex. 420. 

Blackburn v. Sanders, Civ.App., 
278 S.W.2d 024, error refused no 
reversible error—^Bernsen v. Mc¬ 
Leroy, Civ.App., 134 S.W.2d 482— 
Fowlkes v. Fowlkes, Civ.App., 183 
S.W.2d 241—Nickel v. Nickel. Civ. 
App.. 180 S.W.2d 1086—Linken- 
hoger v. Brown. Civ.App., 128 S.W. 
2d 163, error dismissed. Judgment 
correct—Phillips v. Anderson, Civ. 
App., 93 S.W.2d 171—McCrea v. 
Underwood, Civ.App., 92 S.W. 2d 
1067, error dismissed. 

Utah.—Baglin v. Earl-Eagle Mining 
Co., 184 P. 190, 64 Utah 672. 

Vt.—Enoquist v. Bemis, 55 A..2d 617, 
reargument denied 66 A.2d 6, 115 
Vt. 209, 1 A.L.R.2d 1. 

Wash.—Simpson v. Hutchings, 248 
P.2d 572, 41 Wash.2d 287—In re 
Boundy's Estate, 242 P.2d 166, 40 
Wash.2d 203. 

W.Va.—^Elswiok v. Charleston Trans¬ 
it Co.. 36 S.R2d 419. 128 W.Va. 
241. 

3 C.J. p 1837 note 11. 

"As appellant has no assignment 
against the conclusions of fact of 
the lower court, they must be ac¬ 
cepted as having support in the 
evidence." 

Tex.—Jasper State Bank v. Braswell. 
Civ.App., 107 S.W.2d 681,* 684, re¬ 
versed on other grounds 111 S.W. 
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as a fundamental error apparent of record, as con¬ 
sidered infra § 1239. The answers of the witnesses 
must be taken and considered in favor of the party 
introducing the testimony where no assignment of 
error predicated on the admission or rejection of 
testimony is made.59-6 Where the sufficiency of the 
evidence to support the trial court's finding is not 
raised by any assignment, the appellate court must 
accept the finding as a recital of the proper and 
correct inferences to be drawn from the evidence 
submitted.59-10 The action of the lower court in 
limiting the probative effect of the offered evidence 
as binding on only some of defendants is not before 
the appellate court unless it is assigned as error.5®-^5 

Where there is no contention that the verdict is 
against the weight of the evidence, the appellate 
court is required to accept the version of an event 
accepted by the jury.B9-20 Where appellant did not 
include a point concerning a prospective witness, 
who was not used at the trial, in the questions which 
appellant stated were raised on the appeal, the ap¬ 
pellate court will not comment on the point 
where the action of the trial court in refusing to 
permit the introduction of a portion of a statement 
of what an absent witness would testify to if present 
at the trial is not assigned as error, it cannot be 
considered on the appeal.®^-If the record fails 


& CL !• S* 

to show any assignment of error, an objection to the 
admission of a witness* deposition because of the 
failure of the clerk of the trial court to pass on^ 
and allow, the deposition is not presented: for ttr 
view.®®‘^® 

Where all of plaintiff's evidence is excluded, andf 
a verdict directed for defendant, plaintiff, in order 
to have the exclusion of the evidence reviewed, need 
only assign error thereon, and he need not also make 
an assignment to the effect that the verdict was 
without support in the evidence when such an as»- 
signment would not be well made.®® 

§ 1227. Instructions 

Error In the alvlng or refuefng of Instructions will 
generally not be considered unless a proper assignment 
Is based thereon. 

Although in some jurisdictions plain or funda¬ 
mental error in instructions or failure to instruct 
the jury, apparent on the record, has been noticed, 
without being assigned as error, as discussed infra 
§ 1239 d, it is usually held, under statutes or court 
rules requiring an assignment of errors or statement 
of the grounds of appeal, that unless a proper as¬ 
signment or specification has been made on that 
ground the appellate court will not consider alleged 
error in the instructions given,in the refusal or 


2d 1079. 136 Tex. 649, 116 A.L.R. 
329. 

Aftmivsloii of ■uttoionoy 

The absence of assignments that 
there waa no evidence to support 
the verdict and that the court erred 
in overruling a motion for a directed 
verdict was a concession for the 
purposes of an appeal that there 
was material evidence to support the 
verdict. 

Tenn.—Gulf Refining Co. v. Frazier, 
83 S.W.2d 286, 19 Tenn.App. 76. 

Assignment In overruling demurrer 
to evidence 

(1) A defendant who, as appellant, 
made no point about the trial court’s 
refusal of his demurrer to the evi¬ 
dence must be taken as Impliedly 
conceding that a case was made for 
the Jury. 

Mo.—Adams v. Carlo, App., 84 S.W. 
2d 682. 

(2) Error, If any, in the overruling 
of demurrers to the evidence is 
waived by failure to assign such 
ruling as error. 

Mo.—Kleinlein v. Foskin, 13 S.W.2d 
648, 821 Mo. 887. 

Assigamsat oa sastaialag dsmnrrsr 
to svidsaos 

Where no such point was made 
before appellate court, whether tri¬ 
al court erred in sustaining demurrer 
to plaintiif’s evidence before he rest¬ 


ed his case need not be considered 
on appeal from Judgment denying 
his motion to set aside involuntary 
nonsuit. 

Mo—Mabry v. Swift & Co, App., 146 
S.W.2d 163. 

Death aotioa 

N.J—Kellam v. Akers Motor Lines. 
42 A.2d 261, 133 N.J Law 1. 

59.6 Tenn.—Supreme Liberty Life 
Ins. Co. V. Pemeiton, 148 SW.2d 
1, 24 Tenn.App. 676. 

59.10 Arlz —Hartford Accident & 
Indemnity Co v. Sorrells, 69 P.2d 
240, 60 Arlz. 90. 

59.15 Pa.—Commonwealth v. Three 
Halves of Old Fashioned Beer, 66 
A.2d 333, 162 Pa.Super. 191. 
Vindiags considered as true 
Minn.—Carl v. De Toffol, 26 N.W.2d 
479, 223 Minn. 24. 

59.80 Miss.—^Hercules Powder Co. v. 
Thompson, 29 So.2d 823, 201 Miss. 
608. 

Aooideat 

Miss.—Hercules Powder Co. v. 
Thompson, supra. 

59.85 Kan.—Davison by Wilson v. 
Martin K. Eby Const Co., 241 P.2d 
689, 172 Kan. 411. 

59.30 N.M.—Federal Land Bank of 
Wichita v. Beck, 121 P.2d 147, 46 
N.M. 87. 


69.36 N.C.—Randle v. Grady, 46 S.E. 
2 d 36, 228 N.C. 169. 

60. Tenn.—Miller v. Martin, 10- 
Tenn App. 149. 

61. Ala—Meadors v. Haralson, 147 
So. 184. 226 Ala. 413—P B. Yatea 
Mach. Co v. Taylor, 110 So. 396, 
215 Ala 311—Salter v. Carlisle, 90 
So. 283, 206 Ala. 163. 

Cal —Bogue v Roeth, 276 P. 1071, 98 
CA. 257—Smith v. Hollander, 259 
P. 968, 85 C A. 636. 

Colo —Schwartz v. Weiner, 30 P.2d 
1110—Aslan v. Parker Realty Co., 
242 P 46, 78 Colo. 236. 

Conn.—Murphy v. Ossola, 199 A. 648, 
124 Conn. 366—Le Count v. Far- 
rand, 171 A. 623, 118 Conn. 210. 

Pla.—Howland v. Cates, 43 So. 2d 
848. 

III.—Harris v. Mickle, 238 Ill.App. 
272—Barnes v. Barnett, 188 Ill.App. 
32. See Schulein v. Tully, 183 HI. 
App. 275. 

Ind.—Indianapolis Traction & Term¬ 
inal Co. V. Hensley. 115 N.E. 934, 
186 Ind. 479. 

Iowa.—Lorlmer v. Hutchinson Ice 
Cream Co.. 249 N.W. 220, 216 Iowa 
884. 

Mich.—^Patterson v. Jacobs, 286 N.W. 
643, 289 Mich. 861—Garton v. Pow¬ 
ers, 233 N.W. 878, 252 Mich. 443— 
Thomson v. Brandt, 227 N.W. 707, 
249 Mich. 127—Zylstra v. Graham, 
224 N.W. 848, 246 Mich. 91—Sudin- 
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omission to give instructions,®* alleged error in the j modification of an instruction requested by the com- 


■kl V. Krohn, 219 N.W. 665, 242 
Mich. 497—Anderson v. Lynch, 206 
N.W. 184, 232 Mich. 276. 

Minn.—^Winans v. Northern States 
Power Co., 196 N.W. 811, 168 Minn. 
62—Corrigan v. Foot, 148 N.W. 08, 
126 Minn. 631. 

Mo.—Young V. Wheelock, 64 S.W.2d 
960, 333 Mo. 992, certiorari denied 
Wheelock v. Young, 54 S.Ct. 627, 
291 U.S. 676, 78 L.Bd. 1064—Peter¬ 
son V. Kansas City, 23 S.W.2d 1046, 
324 Mo. 454. 

McMillion v. Triplett, 118 SW.2d 
616, 233 Mo.App. 325—^Heliums v. 
Randol, 40 S.W.2d 600, 225 MoApp. 
1092—^Kelly v. Abraham Lincoln 
Ins. Co., 33 S.W.2d 992, 225 MoApp. 
817—Capone v. Wells, App.. 261 S. 
W. 945—Monti v. McCaughen, 
App., 222 S.W. 916. 

Mont.—Ramsbacher v. Hohman, 261 
P. 273, 80 Mont. 480. 

N.C.—^Harris v. Draper, 63 S.B 2d 209. 
233 N.C. 221—Francis v Francis. 
26 SE.2d 907, 223 N.C. 401—Clark 
V. Henderson, 156 S.E. 144, 200 N. 
C. 86. 

Okl.—^Empire Oil & Refining Co. v. 
Williams, 86 P.2d 291, 184 Okl. 
172. 

Or.—State v. Hawk, 208 P. 709, 106 
Or. 319—Wheeler v. Nehalem Tim¬ 
ber & Logging Co., 166 P. 1188. 79 
Or. 606—Aitken v. Bjerkvig, 150 P 
278, 77 Or, 397, 

Pa—Clapp V. Hunt, 119 A. 818, 276 
Pa. 177, certiorari denied Hunt v 
Clapp. 43 set. 622, 262 U.S. 746. 
67 L.Ed 1212—^Walna v Pennsyl¬ 
vania Co., 96 A. 461, 261 Pa. 213 

SD—Barney v. Morrissey, 172 N.W. 
501, 42 SD 15. 

Tenn —Nlmmerfall v. Link, 7 Tenn 
Civ App. 621. 

Tex—State v. Littlefield, Civ.App , 
147 S.W.2d 270, error dismissed, 
Judgment correct—Largont v Eth¬ 
eridge, Civ.App., 13 SW.2d 974— 
Carlisle v. West Texas Fair Ass’n, 
Civ.App., 12 S.W.2d 599—Western 
Weighing & Inspection Bureau v. 
Armstrong, Civ.App., 281 S.W. 244, 
reversed on other grounds, Com 
App., 288 S.W. 119—Lisle-Dunning 
Const. Co. V. McCall, Civ App., 167 
S.W. 810. 

Utah.—Patton v. Evans, 69 P.2d 969, 
92 Utah 624, 112 A.L.R. 689—Schu- 
bach V. American Surety Co. of 
New York, 273 P. 974, 73 Utah 332. 

Va.—Liberty Mut. Ins. Co. v. Tiller, 
63 S.E.2d 814, 189 Vo. 644—Swift 
& Co. v, Hatton, 97 S.E. 788, 124 
Va. 426. 

Wash.—Knapp v. Slegley, 208 P. 13, 
120 Wash. 478. 

Wyo.—Leet v. Joder, 296 P 2d 733. 

3 C.J. p 1337 note 16, p 1344 note 7. 

Oritiolkm in brief and onU argnment 
Where charge had not boon attack- 

•ed by any assignment of error, cap¬ 


tious criticisms thereof in brief and 
oral argument would not be consid¬ 
ered. 

Minn.—Neeaon v. Murphy. 277 N.W. 

916. 202 Minn. 234. 

Prejudicial reiterationB 
Va.—Hall V. Hall. 23 S.E.2d 810, 181 
Va. 67. 

Xaoorporatioa of erroneous statement 
of legal principle 

Va.—Mitchell v. Wilkerson, 67 S.E. 
2d 912, 193 Va. 121. 

Burden of proof 

Arlz—City of Phoenix v. Johnson, 76 
P.2d 30, 51 Ariz. 116. 

Amount of damages 

(1) In general. 

Neb—Torres v. Bollman, 32 N.W.2d' 
642. 149 Neb 762 

(2) In determining appellant’s con¬ 
tention that the trial court submit¬ 
ted an erroneous measure of dam¬ 
ages to the Jury, appellate court is 
required to determine whether al¬ 
leged error was properly carried for¬ 
ward by assignments of error. 

Tex—State v Littlefield, Civ.App.. 
147 S.W 2d 270, error dismissed, 
Judgment correct. 

Market value 

Colo.—Fishel v City and County of 
Denver, 108 P 2d 236, 106 Colo. 676. 
Propositions of law presenting ob¬ 
jections to charge would be passed 
over by reviewing court where they 
were not assigned as error. 

Tex —Texas & N. O R. Co. v. Levi- 
son. Civ App. 114 SW.2d 402. 

62. Ala.—Louisville & N. R. Co. v. 

Lee, 112 So 755, 216 Ala. 196 
Ark—Roath v City of North Little 
Rock. 28 S.W.2d 67, 181 Ark 1146. 
Colo—Hicks V Cramer, 277 P 299, 
85 Colo 400—Aslan v. Parker Real¬ 
ty Co, 242 P. 45, 78 Colo 236. 
Conn—Le Count v. Farrand, 171 A 
623, 118 Conn 210—De Lucia v 
Polio, 140 A. 733, 107 Conn. 437 
Fla—Howland v. Cates, 43 So 2d 848. 
Oa.—First Nat. Bank of Birmingham 
V. Carmichael. 31 S E 2d 811, 198 
Ca. 309. 

Skinner v Elliott, 87 S E. 759, 
17 GaApp. 511. 

Iowa—Ehrhardt v. Ruan Transport 
Corp., 61 N.W 2d 696, 246 Iowa 193 
Ky.—Dunson v. Swiggum, 280 S.W 
2d 510. 

Md—Logum V. State, for Use of 
Moran. 173 A. 666, 167 Md. 339. 
Mich.—Miller v. Beasley, 237 N.W. 
47, 266 Mich. 15 

Minn.—Cogin v. Ide, 266 N.W. 315, 
196 Minn 493. 

Mo—Gray v. Kurn, 137 S.W 2d 668, 
345 Mo. 1027—Stewart v. Stewart, 
262 S.W. 1016—Platt v. Platt. 236 
S.W. 35, 290 Mo. 686. 

Monti V. MgCaughen, App., 222 
S.W. 916. 


N.J.—Meckert v. Prudential Ins. Co. 
of America, 176 A. 687, 114 N.J. 
Law 320. 

N.M.—Federal Land Bank of Wichi¬ 
ta V. Beck, 121 P.2d 147, 46 N.M. 
87. 

N.D.—Bentley v. Oldetyme Distil¬ 
lers, 289 N.W. 92, 69 N D. 687— 
Harmon v. Haas, 241 N.W. 70, 61 
ND. 772, 80 ALR. 1131. 

Or.—Kiddle v. Schnitzer, 117 P.2d 
983, 167 Or. 816. 

Pa.—Tibbetts v. Prudential Ins. Co, 
of America, 169 A. 382. 313 Pa. 
310—Anchor Concrete Machinery 
Co. V. Pennsylvania Brick & Tile 
Co., 140 A. 766, 292 Pa. 86. 

Majano v. Winkelman, 66 Pa. 
Super. 491. 

SD—Counts V. Kary, 297 N.W. 442, 
67 S.D. 607. 

Tex.—^Wichita Falls, Ranger & Fort 
Worth Ry. Co. v. Combs, Com. 
App., 268 S.W. 447, modified on 
other grounds 283 S.W. 135, 116 
Tex 406. 

Earl V. Mundy, Civ.App, 227 

SW. 716, error refused—^Anders v. 
California State Life Ins. Co, Civ. 
App., 214 S.W. 497—Texas Electric 
Ry Co. v. Crump, Civ.App., 212 
S.W. 827. 

Utah—Ogden v Hirigaray, 235 P, 
875, 65 Utah 164. 

Wash—Walker v. Copeland, 74 P.2d 
469, 193 Wash. 1. 

3 C.J. p 1338 note 16, p 1344 note 7. 

“After testimony has been re¬ 
ceived without objection, the refusal 
to strike it out is not reviewable. 
In such a case the only course is to 
request the court to instruct the 
Jury to disregard the testimony, and 
upon a refusal, to assign error.” 

Pa—Fuller V. Palazzolo. 197 A. 226, 
229, 329 Pa. 93—McDyer v. East¬ 
ern Pennsylvania Rys. Co., 76 A. 
841, 843, 227 Pa. 641. 

Market value 

Colo—Fishol v. City and County of 
Denver, 108 P 2d 236, 106 Colo. 676. 
Bequest to disregard guilty plea 
Defendants’ point that court erred 
in refusing request to instruct jury 
to disregard husband’s plea of guilty 
in prior prosecution if jury should 
find that it was obtained by duress 
would not be considered on appeal, 
when not raised by assignment of 
error In record. 

Tex—^Templln v. State, Civ.App., 274 
SW.2d 171, error refused no re¬ 
versible error. 

Meaning of general damages 

Where there was no assignment 
of error on failure to explain to the 
Jury the meaning of general dam¬ 
ages for which the plaintiff sued, 
contention could not be considered 
on review. 

Ga—^Alexander v. Holmes,. 68 S.E.2d 
242, 86 CkuApp. 124. 
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pliiniiig party*’ or in limiting the number of instruc¬ 
tions.** An instruction that is not complained of 
wiQ be presumed to be as favorable as desired.** * 

Assignments of error in giving instructions are 
not well taken where the record shows that no 
ground for objection was assigned in the petition 
for appeal,®* i* and an assignment of error cannot 
be considered where the reason assigned in the peti¬ 
tion is different from the one offered in the rec- 
ord.**-!* Where refused instructions, although dis¬ 
cussed in the brief, are not included in the assign¬ 
ment of error, they will not be considered on ap¬ 
peal.**-** The failure to require necessary findings 
in an instruction authorizing a verdict is not pre¬ 
sented for review in the absence of an assignment of 
error with respect to such omission ;**•** and the 
failure of instructions to mention or submit a case 
on certain evidence will not be considered where 
error is not assigned because of such failure.®* ** 

Abandonment or waiver. Unless a proper assign¬ 
ment of error has been made, error in giving or 
refusing instructions will be deemed to have been 
abandoned®*-** or waived.®*-** 


§ 1228. Submi«aion of Questiong to Jury 

In ordnr to be oonildered by the appellate eourt, error 
with reapect to the aubmleaion of laauea or queatlona tO' 
the Jury muat uaually be properly aaelgned. 

As a rule, statutes or rules requiring an assign¬ 
ment of errors preclude consideration of alleged er¬ 
ror in submitting or in refusing or failing to submit 
questions or issues to the jury unless properly as¬ 
signed as error.®* The refusal of another special 
issue dependent on a special issue which the court 
refused to submit will be regarded, on the appeal, 
as though only the dependent issue had been re¬ 
quested and refused, where error was not assigned 
to the refusal to submit the special issue.®*** 

§ 1229. Dismissal, Nonsuit, or Direction of 
Verdict 

Unlett a propor assignment of error has been made, 
the appellate court will generally not consider alleged 
errors with respect to the granting or denying of a dis» 
missal, nonsuit, or directed verdict. 

In some jurisdictions, as discussed infra § 1239 e, 
under exceptions to the general rule, appellate 
courts have noticed errors clearly apparent on the 
record although not assigned, in dismissing a suit, 
granting a judgment of nonsuit, or directing or 
failing to direct a verdict. It is generally held. 


63. Ind.—Selz, Schwab ft Co. v. 

Oullion. 119 N.E. 209. 187 Ind. 828. 
8 O.J. p 1838 note 17. 

66. m. —The Fair v. Hoffmann, 110 
I11.APP. 600, affirmed 70 N.E. 622, 
209 Ill. 330. 

64.5 Ark.—Harrell v. Davis, 198 S. 
W.2d 180, 210 Ark. 939. 

64.10 Va.—^Ferguson v. Ferguson, 
192 S.B. 774, 169 Va. 77. 

64.15 Va.—^Ferguson T. Ferguson, 
supra. 

64JM> Va.-—Marshall v. Shaw, 86 S. 
E.2d 228, 196 Va. 678. 

64.35 Mo.—Schroeder v. Zykan, 
App., 266 S.W.2d 106. 

64.80 Mo.—Grace v. Union ERea Co., 
200 S.W.2d 364, 239 Mo.App. 1210. 

64.80 N.C.—Hancock v. Wilson, 189 
S.E. 681, 211 N.C. 129. 

trader roles ef oourt 

N.C.—^Hancock v. Wilson, supra. 

64.40 Idaho.—Williams v. Bone, 269 
P.2d 810, 74 Idaho 185. 

Tex.—J, S. Abercrombie Co. v. Del- 
oomyn, Clv.App.. 116 S.W.2d 1106, 
reversed on other grounds 136 S. 
W.2d 978, 184 H'ex. 490. 

AiNrtsaot lastraottoa 
Error in giving abstract instruc¬ 


tion with respect to the law of es¬ 
toppel without making an applica¬ 
tion of the facts thereto was waived 
by failure to assign error as a basis 
for review in the supreme court. 
N.M.—Federal Land Bank of Wichi¬ 
ta V. Beck, 121 P.2d 147, 46 N.M. 
87. 

Bsemplary damages 

Idaho.—Williams v. Bone, 269 P.2d 
810, 74 Idaho 186. 

65. N.J.—Deschamps v. L. Bam¬ 
berger ft Co., 30 A.2d 603, 129 N.J. 
Law 517. 

Or.—Hotelling v. Walther, 148 P.2d 
933, 174 Or. 381. 

Pa.—Jacob v. Coray, 88 Pa.Super. 
607. 

Tex.—^E1 Paso Electric Co. v. Ray- 
nolds Holding Co., 100 S.W.2d 97, 
128 Tex. 495, 108 A.L.R. 744. 

Beaumont, S. L. ft W. Ry. Co. 
V. Schmidt, Com.App., 72 S.W.2d 
899. 

Hornsby v. Houston Electric Co., 
Civ.App., 126 S.W.2d 846, error dis¬ 
missed, Judgment correct—Traders 
ft General Ins. Co. v. Weatherford, 
Civ.App., 124 S.W.2d 423, error 
dismissed. Judgment correct—^Vic¬ 
toria Gravel Co. v. Neyland, Civ. 
App., 114 S.W.2d 416, error dis¬ 
missed—Robertson V. Buck X- 
Ograph Co., Civ.App., 114 S.W.2d 
808—Mitchell v. City of Terrell, 
Civ.App., 96 S.W.2d 666, error re- 
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I fused—Stillman v. Hirsch, Civ. 

! App., 84 SW.2d 601, error granted 
—Senter v. Dixie Motor Coach 
Corporation, Civ.App., 67 S.W.2d 
845—^Armour & Co. v. Tomlin, Civ. 
App., 42 S.W.2d 634, affirmed, Com. 
App., 60 S.W.2d 204—Karotkln 
Furniture Co. v. Decker, Clv.App., 
32 S.W.2d 703, affirmed, Com.App., 
60 S.W.2d 796—Standard Acc. Ins. 
Co. V. Williams, Civ.App., 4 S.W. 
2d 1023, affirmed, Com.App., 14 S. 
W.2d 1016—Texarkana ft F. S. Ry. 
Co. V. Brass, Civ.App., 245 S.W. 
467, affirmed, Com.App., 260 S.W. 
828—Bass v. Murray Co,, Civ.App., 
218 S.W. 678—Lee v. Clay Robin¬ 
son ft Co., Clv.App., 186 S.W. 1061, 
reversed on other grounds. Com. 
App., 219 S.W. 1090. 

8 C.J. p 1338 note 19. 

ZUstruotioa not to answer further 
issues if a certain issue was an¬ 
swered in the negative could not be 
considered, where it was not as¬ 
signed as error. 

Tex.—Blair ft Hughes v. A. I. Root 
Co. of Texas, Civ.App., 22 S.W. 2d 
602. 

Issue of Umitatioa 
Tex.—Reed v. Scoggins, Civ.App., 
128 S.W.2d 467, error dismissed. 

6509 Tex,—Traders ft General Ins. 
Co, v, Weatherford, Clv,App,, 124 
S.W.2d 428, error dismissed, Judg¬ 
ment correct 
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however, under statutes or court rules requiring as¬ 
signments of errors, that unless a proper assign¬ 
ment has been made with respect thereto the ap¬ 
pellate court will not consider alleged error in dis¬ 
missing the suit,^® denying a motion to dismiss,*^ 
granting** or denying** * a nonsuit, directing a 
verdict,** or refusing, or failing, to direct a ver¬ 
dict 

Where the record contains no assignment of er¬ 
ror on the ground that the trial court erroneously 
•directed a verdict, the case must be determined as 
though the issues had been submitted to the jury.^® * 
Even where, however, there was no assignment of 
error to the refusal of the trial court to direct a 
verdict, where the facts were fully developed and 
they established that a recovery was not authorized, 
it has been held that the appellate court will reverse 
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the judgment and remand the case to the trial court 
with directions to dismiss.^®-*® 

§ 1230. Verdict, Findings of Fact, and Con* 
elusions of Law 

RtatutM or court rules rsqulrlng ssslonmsnts of errors 
ere ususlly held to apply to alleged errors with respect to 
the verdict, findings of fact, or conclusions of law. 

Except where such errors are regarded as plain 
or fundamental errors apparent on the record, as 
discussed infra § 1239 f, it is usually held, under 
statutes or court rules requiring an assignment of 
errors, or statement of grounds or reasons for ap¬ 
peal, that, unless they have been properly assigned 
or specified, the appellate court will not consider al¬ 
leged errors in the verdict or special findings of the 
jury,^i alleged errors in the findings or determina- 


M Ariz.—Johnson v. Wright, 179 
P. 968, 20 Ariz. 266. 

Colo.—Gates v. Hepp, 85 P.2d 867. 
96 Colo. 286. 

“Tex.—^Porter v. Bell, Clv.App., 287 
S.W.2d 888, error refused no re¬ 
versible error—^Warren v. Amerada 
Petroleum Corp., Civ.App., 211 S. 
W.2d 814, error refused no reversi¬ 
ble error. 

Wash.—Blouen v. Quimpere Canning 
Co.. 247 P. 940. 189 Wash. 436. 

3 C.J. p 1338 note 21. 

«7. Ind—Reed v. Farmers’ Bank of 
Frankfort, 119 N.B. 261. 67 Ind. 
App. 425. 

3 C.J. p 1338 note 22. 

68, N.J.—Poole V. Twentieth Cen¬ 
tury Operating Co., 195 A 886, 119 
N.J.Law 204, reversed on other 
grounds 1 A.2d 389, 121 N.J.Law 
244. 

Maurer v. Simon, 183 A. 79, 4 
N.J.Misc. 409. 

3 C.J. p 1338 note 23. 

68 JS N.C.—E. L. Lowle & Co. v. 
Atkins, 95 6.E.2d 271, 245 N.C. 98 
—Curlee v. Scales, 28 S.E.2d 676, 
223 N.C. 788. 

89 . Ga.—Vann v. Youngblood, 191 
S.E. 100, 184 Ga. 281—Shippen 

Hardwood Lumber Co. v. Johnson, 
147 S.E. 115, 168 Ga. 112—Barber 
V. Barber, 121 S.E. 317, 167 Ga. 
188. 

Trippe V. Potter, 60 S.E.2d 478, 
S2 Ga.App. 16—Bearo v. Ellis, 6 
S.E.2d 128, 61 Ga.App. 366—Hall 
V. Eufaula Brick Co., 178 S.E. 403, 
80 Ga.App. 466—Clark v. Sinclair 
Refining Co., 174 S.E. 644, 49 Ga. 
App. 148—Loflin v. Home Ins. Co., 
149 S.E. 808, 89 Ga.App. 689—J. F. 
Madden 6b Sons v. Beckham, 94 
S.E. 814, 21 Ga.App. 658. 

Pa.—Malin v. James, 90 A 714, 244 
Pa. 687. 

8 C.J. p 1388 note 24. 

TOi Fla.—St. Andrews Bay Lumber 


Co. V. Bernard, 148 So. 160, 106 
Fla. 235. 

Mo.—^Hanks v. Anderson-Parks, Inc., 
App., 143 S.W.2d 314. 

N.J.—Roberson v. Crichfield, 94 A 
683, 87 N.J.Law 708. 

N.D.—Cary Mfg. Co. v. Ferch, 276 
N.W. 265. 67 N.D. 603. 

Ohio.—^Aller v. Millard Hunt Co., 181 
N.E. 666, 42 Ohio App. 88. 

3 C.J. p 1338 note 25. 

70.5 Ga.—Beetles v. Steadham, 197 
S.E. 270, 186 Ga. 110. 

70.10 Mo.—Hanks v. Anderson- 
Parks, Inc., App., 143 B.W.2d 814. 

71. Ala.—Nixon v. Smith, 69 So. 
117, 193 Ala. 448. 

Bowdon Lime Works v. Moss, 
70 So. 292, 14 Ala.App. 433. 

Conn.—Lassow v. Bulkley, 46 A. 2d 
714, 182 Conn. 476—Lucas v. South 
Norwalk Trust Co., 184 A. 167, 121 
Conn. 201—^Marciel v. Berman, 132 
A 897, 104 Conn. 165. 

Fla.—General Ready-Mixed Concrete 

V. Wheeler, 55 So.2d 331. 

Ill.—Hartley v. Red Ball Transit 
Co., 176 N.B. 761, 844 Ill. 634— 
City of Chicago v. Cunnea, 160 N. 
E. 669, 829 111. 288. 

Karpiuk v. Daniszewicz, 38 N.E. 
2d 823, 312 I11.APP. 697—Madden v. 
Sampson, 17 N.B.2d 264, 297 Ill. 
App. 660—Scofield v. Wabash Ry. 
Co., 214 I11.APP. 858. 

Kan.—Soden v. Bennett, 244 P.2d 
1204, 173 KAn. 142—Toops v. At¬ 
chison, T. & S. F. Ry. Co., 277 P. 
67, 128 Kan. 189, reversed on other 
grounds Atchison, T. & S. F. R. 
Co. V. Toops, 50 S.Ct 281, 281 U.S. 
861, 74 L.Ed. 896. 

Minn.—Howard v. Marchildon, 87 N. 

W. 2d 833, 228 Minn. 539. 

Mo.—^Henry v. Illinois Cent. R. Co., 
8 S.W.2d 1004, 819 Mo. 482—Bach¬ 
man V. Quincy, O. & K. C. R. Co., 
274 S.W. 764, 310 Mo. 48. 
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N.C.—Tost V. Hall, 64 8.E.2d 664, 238 
N.C. 468. 

Pa.—Dougherty v. Proctor & 
Schwartz, 176 A 489, 817 Pa. 863 
—^Kramer v. Standard Steel Car 
Co., 126 A 860, 281 Pa. 848—Dunn 
V. Hatch Motors Co., 126 A 849, 
281 Pa. 224—Jakeway ft Tyrrell v. 
Lehigh Valley R. Co., 120 A 820, 
277 Pa. 286. 

Tenn.—Southern Tractor Co. v. 
Brown Constructing Co., 98 S.W.2d 
1082, 20 Tenn.App. 882. 

Frank Fehr Brewing Co. V. 
Ralston, 8 Tenn.Civ.App. 584. 

Tex.—El Paso Electric Co. v. Rey¬ 
nolds Holding Co., 100 S.W.2d 97, 
128 Tex. 496, 108 A.L.R. 744. 

Dallas Ry. ft Terminal Co. v. 
Straughan, Civ.App., 264 S.W.2d 
882—Linkenhoger v. Brown, Civ. 
App., 128 S.W.2d 168, error dis¬ 
missed, judgment correct—^Parker 
V. Bridgeport Mach. Co., Civ.App., 
91 S.W.2d 807—^Harris County 
Houston Ship Channel Nav. Dlst. 
v. Williams, Civ.App., 87 S.W.2d 
813—Ringling Brothers and Bar- 
num ft Bailey Combined Shows v. 
Wilkinson, Civ.App., 88 S.W.2d 706 
—Bustamante v. Haynes, Civ.App., 
55 S.W.2d 187—Texas Employers' 
Ins. Ass’n v. Henson, Civ.App., 31 
S.W. 2d 669, reversed on other 
grounds, Com.App., 48 S.W.2d 970. 
vacated 62 S.W.2d 247—Huff v. 
Reber, Civ.App., 18 S.W.2d 995— 
Norman v. Stark Grain ft Eleva¬ 
tor Co., Civ.App., 287 S.W. 968, er¬ 
ror refused—^Western Union Tele¬ 
graph Co. V. Campbell, Civ.App., 
212 S.W. 720, error refused— 
Puckett V. Wilson Bros. Mercantile 
Co., Clv.App., 211 S.W. 642. 

Vt.—Parker v. Cone, 160 A. 246, 104 
Vt 421. 

Wash.—Corpus Juris Seouudua olt. 

•a la Hansen v. Lindell, 129 P.2d 
284, 236, 14 Wash.2d 643. 
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court Ofl basil of j the evidence,^* or in the findingfs or conclusions of 


tkms of fact which are made by the 

Wl*.—state ex rel. Orvle v. Evans. 

2«2 N.W. 14. 229 Wla 804. 

Wyo.—Hein v. Marcante. 118 P.2d 
940, 67 Wyo. 81. 

8 C.J. p 1338 note 26. 

Kecesslty of asslEniner error on In- 
sufllciency of evidence to sustain 
verdict or Undines see supra S 
1226. 

OorreotaeSB of Implied dadiads by 

the Jury will not be questioned on 
appeal, where not attacked. 

Cal.—Redo y Cia v. First Nat. Bank. 

252 P. 687, 200 C. 161. 

Poxm of vardiot 

Where there was no assiflrnment of 
error questioning form, form of ver¬ 
dict was not subject to criticism on 
appeal. 

Pa.—Heitz v. Bridge. 89 A.2d 287, 
166 Pa.Super. 666. 

Eaoon stst e a oy of fladlaffs 
Inconsistent action of the Jury in 
exonerating: a school bus driver and 
assessing damages against the board 
of education, for injuries sustained 
through the driver’s negligence, 
could not be considered by the re¬ 
viewing court where the incon¬ 
sistency was not made the basis of 
appeal. 

N.J.—McKnight v. Cassady, 174 A. 
866, 113 N.J Law 666. 

Veoessity to assign refusal to set 
aside verdict 

A party on appeal, who fails to 
assign error to action of the court 
in refusing to set aside a special 
verdict, cannot complain of the 
Judgment on the ground that the 
findings are unsupported by evi¬ 
dence. 

Tex.—South Chester Tube Co. v. 
Texhoma Oil & Refining Co., Civ. 
App., 264 S.W. 108, error dis¬ 
missed. Com.App., 287 S.W. 1111— 
Northern Texas Traction Co. v. 
Southern Surety Co., Civ.App., 260 
S.W. 229—Blackwell v. Vaughn, 
Civ.App., 176 S.W. 912. 

72. Ala—Spalding Mfg. Co. v. Bar¬ 
ren. 77 So. 971, 16 Ala.App. 369— 
Bowdon Lime Works v. Moss. 70 
So. 292, 14 Ala.App. 433. 

Arlz.—Eason v. Helghton, 65 P.2d 
1873, 49 Ariz. 237. 

Cal.—^Abel v. O’Heam, 218 P.2d 827, 
97 C.A.2d 747—Marshall v. Klatt, 
64 P.2d 1106, 19 C.A.2d 110—Ray v. 
American Photo Player Co.. 189 P. 
130. 46 C.A. 311. 

Colo.—Bohe v. Scott. 266 P. 694. 83 
Colo. 874. 

Conn.—Kay Petroleum Corp. v. Pier- 
grossi. 79 A.2d 829. 137 Conn. 620— 
H. Duys & Co. V. Tone. 6 A.2d 23. 
126 Conn, 300—Lanna v. Konen, 178 
A. 426, 119 Conn. 646—Kraig v. 
Benjamin. 149 A. 687, 111 Conn. 297 
—Mahoney v. Beatman, 147 A. 762, 
110 Conn. 184. 66 A.L.R. 1121—| 


Barker v. Curtis. 120 A. 602. 98 1 
Conn. 761—Hine v. McNerney, 116 
A. 610, 97 Conn. 808—^Hartford- 
Connecticut Trust Co. v. Cambell. 
116 A. 186, 97 Conn. 261—Cacavallo j 

V. D’Ella, 106 A. 848. 98 Conn. 116. 
Idaho.—Glover v. Brown. 184 P. 649, 

82 Idaho 426. 

Ill.—Taake v. Bichhorst, 176 N.B. 766, | 
844 Ill. 608. I 

Calumet Federal Savings & Loan 
Ass’n of Chicago v. City of Chica¬ 
go. 29 N.E.2d 292. 806 Ill.App. 624. 
Ind.—In re Haas* Will. 64 N.E.2d 119, 
116 Ind.App. 1. I 

Minn.—Gamble-Skogmo. Inc. v. St. 
Paul Mercury Indem. Co., 64 N.W. 
2d 380, 242 Minn. 91—Land O’Lakes 
Dairy Co. v. Wadena County, 89 N. 

W. 2d 164, 229 Minn. 263, affirmed 70 
S.Ct. 261. 338 U.S. 897, 94 L Ed. 
652, rehearing denied 70 S.Ct. 428, 
338 U.S. 945. 94 L.Ed. 688—Starks 
V. Starks, 19 N.W.2d 741. 220 Minn. 
313. 

Mont.—Hall v. Lommasson, 124 P.2d 
694, 113 Mont. 272—Leake v. Hoot- 
en, 289 P. 1043, 88 Mont. 70. 

N.M.—Haden v. Eaves, 226 P.2d 457, 
55 N M. 40—Albuquerque Broad¬ 
casting Co. V. Bureau of Revenue, 
216 P.2d 698, 64 N.M. 166—Mc¬ 

Lain V. Haley, 207 P 2d 1013, 63 N. 
M 327—Quintana v. Vigil, 125 P.2d 
711, 46 N.M. 200—Richards v. 

Wright. 119 P.2d 102, 46 N.M. 638 
—Williams v. Kemp. 273 P. 12, 33 
N.M. 693. 

N.C.—Smith v. State Highway Com¬ 
mission, 139 S.E. 606, 194 N.C. 333 
Pa.—George v. Richards, 64 A 2d 811, 
361 Pa. 278—Ontario Gas Coal Co 
v Hillman Coal & Coke Co. 66 A. 
2d 419, 367 Pa. 545—Fleming v. 
Adamson, 182 A. 618, 321 Pa. 28— 
Brennan v Pine Hill Collieries Co., 
167 A 776, 312 Pa. 62—Taylor v 
Haverford Tp., 149 A. 639, 299 Pa. 
402—Herskovits v. Irwin, 149 A. 
196, 299 Pa. 166—In re Huff’s Es¬ 
tate, 149 A. 179, 299 Pa. 200—Keck 
V. Vandyke, 141 A. 446, 292 Pa. 632 
—Barnes v. Elder, 111 A. 923, 268 
Pa. 486—Spiese v. Mutual Trust 
Co., 102 A. 121, 268 Pa. 422. 

In re Davies’ Estate, 21 A.2d 617, 
146 Pa Super 7—Kauffman v Hje- 
stand, 200 A 251, 131 Pa-Super. 219 
—In re Boy tor’s Estate, 198 A. 484, 
130 Pa.Super. 691. 

Tex.—Laredo Brick Co. v. Urdiales, 
Civ.App., 263 S.W.2d 332—Grimes v. 
Robitaille, Civ.App., 267 S.W.2d 369, 
error refused no reversible error— 
Murphy v. Boyt, Civ.App., 180 S.W. 
2d 199, error refused—Brazell V. 
Gault, Civ.App.. 160 S.W.2d 640— 
Nolte V. Saenz, Civ.App., 169 S.W. 
2d 226—Krummen v. Still, Civ. 
App.. 146 S.W.2d 288, error dismiss¬ 
ed, Judgment correct—Randolph 
Junior College v. Isaacks. Civ.App., 
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113 S.W.2d 628—^Rio Grande Valley 
Canning Co. v. Piedmont Label Co., 
Civ.App., 112 S.W.2d 872—Thomp¬ 
son V. Allen, Civ.App., Ill S.W.2d 
791, error dismissed—Jasper State 
Bank v. Braswell, Civ.App., 107 Sr 
W.2d 681, reversed on other 
grounds 111 S.W.2d 1079, 130 Tex. 
649, 116 A.L.R. 329—Patterson v. 
Texas Pac. Coal & Oil Co., Civ.App.. 
106 S.W.2d 468—McKinney v. Meier, 
Civ.App., 69 S.W.2d 783—Jowell v. 
Billingsley, Civ.App., 66 S.W.2d 809 
—Blacknall v. Maryland Casualty 
Co., Civ.App., 62 S.W.2d 288. re¬ 
versed on other grounds Maryland 
Casualty Co. v. Blacknall, Com. 
App., 82 S.W.2d 623—Standard Sav¬ 
ings & Loan Ass’n v. Fitts, Civ. 
App, 24 SW.2d 607, reversed on 
other grounds 39 S.W.2d 26, 120 
Tex. 303—Grant v. McAuliffe, Civ. 
App., 8 S.W.2d 226—Johnson v. 
Johnson, Civ.App., 6 S W.2d 176. 
reversed on other grounds, Com. 
App., 14 S W.2d 806—Edson & 
Hamm v. Murray, Civ.App., 286 S. 
W. 669—Goode v. Godsey, Civ App. 
283 S.W. 330—Saner-Whiteman 
Lumber Co. v. Texas & N. O. R Co . 
Civ.App., 282 S.W. 267, reversed on 
other grounds, Com App., 288 S.W. 
127, rehearing denied 288 S.W. 1063 
—Tyler County State Bank v. Shi¬ 
vers, Civ.App., 281 S.W. 264, af¬ 
firmed, Com.App., 6 SW.2d 108— 
Reed v. Murphy, Civ.App., 276 S.W 
951—Hines v. First Guaranty State 
Bank of Aubrey, Civ.App., 228 S W. 
668 , affirmed. Com App., 243 S W. 
972—Lovelady v. County Board of 
School Trustees, Civ.App, 214 S.W. 
622—Temple Hill Development Co. 
V Lindholm, Civ.App., 212 S.W. 984, 
reversed on other grounds. Com. 
App., 231 S.W. 321, conformed to, 
Civ App, 234 S.W. 237—Dallam 
County V. S. H. Supply Co., Civ. 
App., 176 S.W. 798. 

Utah.—Coon v. Utah Const. Co., 228 
P.2d 997, 119 Utah 446—First Se¬ 
curity Trust Co. V. John H Seely 
& Sons Co., 61 P.2d 1060, 87 Utah 
626—Independent Oil & Gas Co v. 
Shelton, 6 P.2d 1027, 79 Utah 384— 
Mountain Lake Mining Co. v. Mid¬ 
way Irr. Co., 154 P. 684, 47 Utah 
371. 

Wash.—Browning v. Browning, 283 P. 
2d 126, 46 Wash.2d 638—In re Adop¬ 
tion of Doe, 277 P.2d 321, 46 Wash. 
2d 644—Bari v. Geftax, 262 P.2d 
183, 43 Wash.2d 629—Evans v. Con¬ 
tinental Cas. Co., 246 P.2d 470, 40> 
Wash.2d 614—Lopeman v. Gee, 246 
P.2d 183, 40 Waah.2d 686—In re 
Boundy’s Estate, 242 P.2d 165, 40 
Wash.2d 203—Erickson v. Kongsli, 
240 P.2d 1209, 40 Wa8h.2d 203— 
La Lone v. Smith, 234 P.2d 893, 30 
Wash.2d 167—Edward L. Eyre & 
Co. V. Hirsch, 218 P.2d 888, 36 
Wa8h.2d 439—State y. Moore, 208 
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law by the courtdiet at plaintiffs election.*^ Where the findings ot 
Also, a proper assignment of error has been held made by the lower court are not assigned as 

necessary for consideration of the objections that appellate court will only inquire whether 

the court, on its own motion, required the jury to properly applied to the facts found ,^^-5 

find specially on certain questions,74 or improperly specific assignments of error, 

submitted special interrogatories;76 that the court appellate court will not go behind the implied 
failed to make or file findings or conclusions of fa<st ^^^^iings of fact of the trial court.si io 
•or law ;76 or that it erred in refusing to amend a In the absence of an assignment of errors present¬ 
finding of fact,77 in setting aside special findings ing a claim for the correction of findings, an ap- 
of the jury,78 in setting aside a special verdict,7*-6 pellate court will not consider such correction even 
in refusing to set aside a special vcrdict,78 in deny- though the evidence is filed and printed as re- 
ing defendant's motion for judgment notwithstand- quired by statute.8^-^6 Where there is no assign¬ 
ing a verdict for plaintiff, because such verdict was ment of errors seeking the correction of findings 
inconsistent with special findings of the jury,®® or made by the court, the subordinate facts cannot be 
in compelling defendant to submit to a reduced ver- changed.8i-2® An appellate court will not consider 


P.2d 1207, 34 Wash.2d 361—Oorpiui 
Juris Bsonadnin oitsd in Hansen v. 
Llndell, 129 P.2d 234, 236, 14 Wash. 
2d 643—LeCocq Motors v. Whatcom 
County, 104 P.2d 476, 4 Wash.2d 
601. 

Wls.—Olson V. City of Superior, 2 N. 

W.2d 718, 240 Wis. 108. 

3 C.J. p 1338 note 27. 

‘‘Defendant's petition for certiorari 
does not challenge these findings of 
the Court of Appeals by any assign¬ 
ments of error and we must accord¬ 
ingly take such findings as correct.** 
Tenn —Gaines v. Tennessee Cent Ry. 
Co., 136 S.W.2d 441, 443, 176 Tenn. 
389. 

Svldsnos merged in iladings 

Where assignments of error were 
directed to the admission of evi¬ 
dence, but no error was assigned to 
any findings of facts, the appellate 
court could not review such claimed 
errors, since all evidence, whether 
properly or Improperly admitted, was 
merged in findings of trial court. 
Wash.—State ox rel. Schoblom v. 
Anacortes Veneer, Inc., 266 P.2d 
379, 42 Wash.2d 338. 

leaking addition to findings 

The action of the court in making 
an addition to its finding of facts will 
not be considered, where not assign¬ 
ed as error or raised in motion for 
new trial. 

Ind —Andrews v. Peters, 146 N.E. 

679, 82 Ind.App. 200. 

ITsosssity not dlspsnssd with' by as* 
signing Insnfllolenoy of svldsnos 
to support Judgmsnt 
Findings of fact of the trial court, 
when not challenged by assignments 
of error, are binding on the court of 
civil appeals, notwithstanding the 
sulficlency of the evidence to support 
judgment is challenged by appro¬ 
priate assignments of error. 

Tex.—^Reed v. Murphy, Clv.App., 276 
S.W. 961. 

73. Aril.—Eason v. Heighten, 65 P. 
2d 1378, 49 Arls. 287, 


Conn.—Fidelity & Casualty Co. v. 
Palmer, 99 A. 1062, 91 Conn. 410. 

Del —Delaware Apartments v. John 
J. Monaghan Co., 69 A.2d 242, 6 
Terry 76. 

Idaho—First Sec. Bank of Boise v 
Enking, 36 P.2d 266, 64 Idaho 736. 

Ill —Van Wegen v. Grand Aerie of 
Fraternal Order of Eagles, 212 Ill. 
App. 676. 

Ind—Waglcr v. State, 164 N.E. 6, 
199 Ind. 33. 

Bulen V. Pendleton Banking Co , 
78 N.E 2d 449, 118 Ind.App. 217— 
Minter v. Blttler, 29 N.E.2d 799, 108 
Ind.App. 622—Morsches - Noweis 
Lumber Co. v. Pence, 18 N.E.2d 968, 
106 Ind App 219—Mullahy v. City 
of Fort Wayne, 179 N.E. 663, 96 
Ind App. 229—First Nat. Bank v. 
American Trust & Savings Bank, 
148 N.E. 176, 83 Ind.App. 612— 
Beard v. Payne, 116 N.E. 782, 64 
Ind App. 324. 

Minn.—Land 0*Lake8 Dairy Co. v. 
Wadena County, 39 N.W.2d 164, 229 
Minn. 263, affirmed 70 S.Ct. 261, 338 
U.S 897, 94 L.Ed. 662, rehearing 
denied 70 S.Ct. 428, 338 U.S. 946, 94 
L.Ed 583—In re Olson's Estate, 36 
N.W.2d 439, 227 Mmn. 289. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Pa.—Glover v. Philadelphia County, 
166 A. 862, 304 Pa. 406—Common¬ 
wealth V. Smith, 109 A. 786, 266 Pa. 
611, 9 A.L.R. 922. 

Kauffman v. Hiestand, 200 A. 251, 
131 Pa,Super 219. 

Tenn.—Robertson v. Freeman, 10 
Tenn.App. 207. 

Tex.—Brazell v. Gault, Clv.App., 160 
S.W.2d 640—Handy v. Olney Oil ft 
Refining Co., Clv.App., 68 S.W.2d 
313—Cates v. Clark, Clv.App., 24 S. 
W.2d 460, error denied 33 S.W.2d 
1066, 119 Tex. 519—Dalton v. Da¬ 
vis. Clv.App., 294 S.W. 1116, re¬ 
versed on other grounds, Com.App., 
1 S.W.2d 671—Todd v. St. Louis 
Southwestern Ry. Co. of Texas. Civ. 
App., 178 S.W. 617. 
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Utah.—Meissner v. Ogden, L. ft I. Ry. 

Co., 233 P. 669, 65 Utah 1. 

Wash.—Earl v. Geftax, 262 P.2d 183, 
43 Wash. 629. 

Wis.—Olson V. City of Superior, 2 N. 

W.2d 718, 240 Wis. 108. 

3 C.J. p 1339 note 28. 

74. Iowa.—^Wood v. Whitton, 19 N. 
W. 907, 23 N.W. 676, 66 Iowa 296. 

75. Ill.—Brimle v. Belden Mfg. Co., 
211 Ill App. 267, affirmed 122 N.E. 
76, 287 Ill. 11. 

3 C.J. p 1339 note 30. 

76. Conn—Swearsky v. Stanley Dry 
Goods Co., 186 A. 666, 122 Conn. 7. 

Tex.—Bliss V. San Antonio School 
Board, Clv.App., 173 S.W. 1176. 
Wash.—^Woods v. Pommerening, 271 
P.2d 706, 44 Wash.2d 867, 46 A.L.R. 
2d 1267. 

3 C.J. p 1339 note 31. 

77. Minn.—Owatonna v. Christian¬ 
son, 86 N.W. 909, 83 Minn. 62. 

78. Tex.—Casey-Swasey Co. v. Man¬ 
chester F. Ins Co., 73 S.W. 864, 32 
Tex.Civ.App. 168. 

78.6 Tenn.—Lenoir Car Works v. 
Littleton, App., 293 S W.2d 686. 

79. Tex.—Four Brotherhood Oil Co. 
v. Kelley, Civ.App., 236 SW. 604, 
dismissed for want of Jurisdiction. 

3 C.J. p 1339 note 34. 

80. Mich —Beauerle v. Michigan 
Cent. R Co., 116 N.W. 424, 152 
Mich. 346. 

81. Wis.—Secard v. Rhinelander 
Lighting Co., 133 N.W. 46, 147 Wis. 
614. 

81.5 Pa.—In re Borough of Rankin, 
31 A.2d 643, 347 Pa. 40. 

81.10 Wash.—^Hansen v. Llndell, 129 
P.2d 234, 14 Wash.2d 643. 

81.15 Conn.—Samaha v. Mauro, 182 
A. 466, 104 Conn. 800—Hartford- 
Connectlcut Trust Co. v. Cambell, 
116 A. 186, 97 Conn. 261. 

81.80 Conn.—Bridgeport Hydraulio 

Co. V. Sciortino, 88 A.2.d 879. 188 
Conn. 690. 
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oontentioQs of error where no error was assigned to 
the failure of the trial court to adopt requested find- 

mgs.«Le6 

In the absence of an assignment of errors spe¬ 
cifically directed at the absence of a finding, an ap¬ 
pellate court will refer to the memorandum decision 
of the trial court.® ^50 Where appellant does not 
assign error on the failure of the court to make 
a finding on an issue, it is prestuned that if a find¬ 
ing had been made, it would have been against ap* 
pellant®!®® 

In order to have the appellate court consider er¬ 
ror in an instruction which affects only the question 
of damages, not only must error be assigned to the 
instruction, as noted supra § 1227, but it must also 
be assigned as error that the amount of the verdict 
is excessive or inadequate and before the appel¬ 
late court will consider error in the admission of 
evidence which goes only to the damages error must 
be assigned to the amount of the verdict.®® Like¬ 
wise, when the final judgment or decree logically 
follows the findings of fact and conclusions of law, 
error in the judgment or decree will not be con¬ 
sidered unless error is also assigned to the findings 
or conclusions.®^ 

The sustaining of a motion for a finding need 
not be assigned as error, for such action cannot prej¬ 
udice appellant; but the finding itself should be 
challenged by an assignment of error.®® 

§ 1231. Proceedings on Report of Referee or 
Master 

To bo conoldored by the appellate court, alleged errora 


In prooeedlna* before, or on the report of, a matter or 
referee muet ueually be properly aetlgned. 

Except where the error is regarded as a plain 
and fundamental one apparent of record, as dis¬ 
cussed infra § 1239, it is usually held, under statutes 
or court rules requiring an assignment of errors, or 
statement of grounds or reasons of appeal, that un¬ 
less they have properly been assigned as error the 
appellate court will not consider alleged errors in 
the proceedings before, or report of, a referee or 
master, or in the action of the court thereon.®® 
Where the master’s rulings on the exclusion of 
proffered evidence were not incorporated in the 
petition of appeal as groimd for reversal, the rulings 
are not subject to examination on appeal.®®'® 

§ 1232. Judgment, Order, or Decree 

To bo eonoiderod by the appellate court, alleged errore 
of an Incidental nature In, or with reapect to, a Judgment, 
order, or decree muet ordinarily be presented by a proper 
atalgnment; and aaaignment of error In the final judg¬ 
ment or decree may be held eaaential to the consideration 
of errora occurring during the trial. 

Although plain or ftmdamental errors in a judg¬ 
ment, order, or decree apparent on the face of the 
record will sometimes be considered without being 
assigned as error, as discussed infra § 1239 f, it 
is generally held that, where an assignment of er¬ 
rors or statement of grounds of appeal is required 
by statute or rule of court, the appellate court will 
not, in the absence of a proper assignment or speci¬ 
fication thereof, consider alleged errors of an in¬ 
cidental nature in a judgment, order, or decree, or 
error in the form or provisions thereof,®*^ or in its 


81.25 N.M.—Bounds v. Garner, 206 P. 
2d 216, 63 N.M. 234. 

81.30 Wash.—Angeles Gravel & Sup¬ 
ply Co. V. Clallam County Hospital 
Diet. No. 2, 259 P.2d 366, 42 Wash. 
2d 827. 

81.35 Tex.—Jessen v. Le Van, Civ. 
App., 161 S.W.2d 685. 

Vraud 

Tex.—Jessen v. Le Van, supra. 

88 . 111.—Gardner v. Railway Ex¬ 
press Agency, 274 Ill.App. 626— 
Parker v. Village of Bradley, 266 
IlLApp. 607. 

Tex.—^Houston dc T. C. Ry. Co. v. 
Boozer, 8 S.W. 119, 70 Tex. 630, 8 
Am.S.R. 616. 

Southern Traction Co. v. Dillon, 
Clv.App., 199 S.W. 698, error re¬ 
fused. 

88^ Ky.—Hines ▼. May, 230 S.W. 924, 
191 Ky. 493. 

Ma—Carlton v. Stanek, 38 S.W.2d 
506, 326 Mo.App. 646. 

Mi Pa.—^Young v. Zion Reformed 


Congregation of York, 98 A. 975, 
264 Pa. 442. 

85. Ind.—^Abernathy v. McCoy, 164 
N.E. 682, 91 Ind.App. 674. 

88. Conn.—Lyon v. Wilcox, ^119 A. 
361, 98 Conn. 393. 

Ill.—Belleville Sav. Bank v. Souris, 
266 Ill.App. 665—Stejenka v. Na¬ 
tional Beverage Co., 230 Ill.App. 27. 
Mo.—St. Charles Sav. Bank v. Denker, 
206 S W. 208, 276 Mo. 607. 

N.C.—Simmons v. Lee, 63 S.E.2d 79. 
230 N.C. 216. 

S.D.—Slgler v. Keith, 210 N.W. 17. 

60 S.D. 315. 

3 C.J. p 1339 note 89. 

ladings of master, not questioned 
on appeal, must be accepted as trua 
Mass.—Rloux v. Cronin, 109 N.B. 898, 
222 Mass. 131. 

Bolings on exceptions to referee’s re¬ 
port 

(1) Exceptions to a referee’s re¬ 
port will not be reviewed unless they 
are passed on by the court below and 
rulings especially assigned as error 
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in the transcript on appeal to the su¬ 
preme court. 

N.C.—^Wilson y. Beasley, 134 S.E. 
485, 192 N.C. 231. 

(2) If appellant assigns no error 
to the dismissal of his exceptions to 
a referee’s report he is without 
ground on which to base a specifica¬ 
tion of error directed to the final de¬ 
cree. 

Pa.—Hoffman v. Kline, 150 A. 889. 
300 Pa. 486. 

9M N.J.—^Munger v. Munger, 21 
2d 784, 130 N.J.Eq. 279. 

87* Ala.—Halbrooks v. Halbrooks, 42 
So.2d 362, 262 Ala. 667. 

Cal.—Ross V. First Nat Trust A Sav¬ 
ings Bank of San Diego, 66 P.2d 
198, 19 C.A.2d 661. 

Colo.—^Murray v, Stuart, 247 P. 187, 
79 Colo. 464. 

Ga.—Carter v. Walker. 76 8.B.2d 401, 
209 Ga. 807—Stepp v. Stepp, 26 SJB. 
2d 6, 196 Ga. 595—Patterson v. 
Fountain, 4 S.E.2d 38, 188 Ga. 473 
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rendition or entry.88 The appellate court will not 
consider parts of the judgment to which no assign¬ 
ment of error has been made.**-® A judgment over¬ 
ruling a plea in abatement cannot be reviewed un¬ 
less it is specifically assigned as error.^^-^o 


Also, the reviewing court will not consider al¬ 
leged errors of the trial court in failing to assess 
damages,or in the amount or extent of recovery 
or relief.®® Where appellant alleged error in the 
refusal of the trial court to grant motions for a 


—^ICoraan v. Cooper, 166 S.E. 601, 
176 Qa. 669. 

Jones V. Love, 21 S.E. 2d 254, 67 
Oa.App. 694—Hayes v. HanneOi, 6 
8.E.2d 782, 61 Ga.App. 66. 

Ind.—In re Haas' Will, 64 N.E.2d 
119, 116 Ind.App. 1. 

Iowa.—Bredt v. Franklin County, 290 
N.W. 669, 227 Iowa 1230. 

Ky.—Sandy Hook Bank's Trustee v. 

Boggrs, 102 S.W.2d 969, 267 Ky. 625. 
N.J.—Turkowsky v. Qoels, 184 A. 733, 
120 K.J.Eq. 290. 

H.M.—Williams v. Kemp, 278 P. 12, 
88 N.M. 698. 

N.C.—^American Yarn & Processlnsr 
Co. V. Dewstoe, 188 S.E. 407, 192 N. 
C. 121. 

Pa.—^Maronl v. West Penn Power Co., 
91 Pa.Super. 269. 

S.D.—Schimke v. Smith, 211 N.W. 
461, 60 S.D. 626. 

Tex.—London Terrace v. McAlister, 
180 S.W.2d 619, 142 Tex. 608. 

Buchanan v. Buchanan, Clv.App., 
78 8.W.2d 963—Campbell v. State 
Mortgr. Corporation, Civ.App., 48 S. 
W.2d 896--Hay v. Briley. Clv.App., 
48 S.W.Sd 301—Nalle v. Eaves. Civ. 
App., 298 S.W. 447, reversed on oth¬ 
er grounds, Com.App., 6 S.W.2d 600 
— ^Hoya V. Bates, Clv.App., 280 S.W. 
916. 

Wash.—^Hubbell v. Ernst, 87 P.2d 986, 
198 Wash. 176—Snook v. Kennedy, 
174 P. 643, 103 Wash. 390. 

8 C.J. p 1339 note 41—C C.J. p 683 
note 27. 

**There is no assignment of error 
as to the decree sustaining the bill as 
a bill of Interpleader, hence the de¬ 
cree in that respect must stand, and 
pleas in abatement are not well 
made." 

Tenn.—John Weis, Inc., v. Heed, 118 
S.W.2d 677, 681, 22 Tenn.App. 90. 
Error Sb falllag to dispose of the 
issue was waived by failure to assign 
as error on appeal. 

Mo.—Wright V. Lewis, 19 S.W.2d 287, 
328 Mo. 404. 

Porm of judgment 

Where the form of a judgment in 
ejectment was not objected to below, 
and no point raised concerning it in 
the appellate court, that tribunal will 
not determine whether it was a suf¬ 
ficient judgment. 

Md.—McDonald v. City of Baltimore, 
106 A. 266, 188 Md. 801. 

Omission of forselosure prayed 
Where appellee made no objection 
to the omission of the court to fore¬ 
close a materialman’s lien as prayed, 
and assigned no error, the question 
was not reylewablSb 


Tex.—Prairie Lea Production Co. v. 
Lincoln Tank Co., Clv.App., 294 S. 
W. 270. 

Bendexing judgment for defendant 
rather than judgment of dis¬ 
missal 

Where plaintiff refused to go for¬ 
ward with his proof after the court 
had sustained exceptions filed by de¬ 
fendant, and had overruled others in 
part and sustained them in part, the 
action of the court in rendering Judg¬ 
ment for defendant instead of ren¬ 
dering Judgment of dismissal, even 
though error, could not be corrected 
by the court of civil appeals, in the 
absence of an assignment of error 
complaining of the form of the judg¬ 
ment, such error not being apparent 
on the face of the record. 

Tex.—^Munger Oil & Cotton Co. v. 

Beckham, Com.App., 228 S.W. 128. 
Memorandum of decision 
Conn.—^American Brass Co. v. An- 
sonla Brass Workers' Union Local 
446, Intern. Union of Mine, Mill and 
Smelter Workers, 101 A.2d 291, 140 
Conn. 457. 

88. Colo.—Denver Pub. Co. v. Far¬ 
rell, 163 P. 966, 62 Colo. 491. 

Fla,—White v. Crandall, 143 So. 871, 
106 Fla, 70. 

Tex,—Bass v. Murray Co., Civ.App., 

213 S.W. 673. 

8 C.J. p 1340 note 42. 

Premature entry of judgment need 
not be considered on appeal where it 
is not mentioned in appellants’ as¬ 
signment of errors, although it is dis¬ 
cussed in appellants’ briefs. 

Mo,—Mott V. Chicago, R. I. & P. Ry. 
Co., App., 79 S.W.2d 1067, quashed 
on other grounds 89 S.W.2d 664, 838 
Mo. 217. 

8&6 Okl.—Chancellor v. Chancellor, 

214 P.2d 261, 202 Okl. 389. 

88.10 Ga.—Oliver v. Wayne, 199 S.E. 
841, 68 Ga.App. 787. 

88.15 Ill.—Allendorf v. Dally, 129 
N.E,2d 673, 6 I11.2d 677. 

89. Idaho.—Baldwin v. Ewing, 204 
P.2d 430, 69 Idaho 176—South Side 
Live Stock Loan Co. v. Iverson, 263 
P. 481, 46 Idaho 499. 

Md.—First Mortgage Bond Home¬ 
stead Ass'n V. Nelson, 186 A. 139, 
161 Md. 181. 

Mich.—Rutan v. Straehly, 286 N.W. 
639, 289 Mich. 341—Mitton v. Jew¬ 
ell, 271 N.W. 688, 279 Mich. 9— 
Michaels v. Pinten, 176 N.W. 466, 
208 Mich. 466. 

Miss.—City of Hattiesburg v. New 
Orleans & N. E. R. Co., 108 So. 799, 
148 Misn 687. 


Neb.—Sack v. Sack, 56 N.W.2d 606, 
166 Neb. 171—^Kuhlman v. Schacht, 
265 N.W. 649, 180 Neb. 611. 

N.J.—Ruderman v. Massachusetts Ac¬ 
cident Co., 184 A. 520, 120 N.J.Eq. 
261. 

Okl.—Harrold v. WichiU Falls A N. 

W. Ry. Co., 143 P. 40, 48 Okl. 862. 
Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 603. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh. 6 A.2d 907, 335 Pa. 449 
—Reilly V. Magee, 116 A. 810, 278 
Pa. 406. 

Tenn.—Phoenix Mut. Life Ins. Co. v. 
Greene County Farmers’ Mut. Fire 
Ins. Co., 64 S.W.2d 971, 166 Tenn. 
337—Priest v. Williamson County 
Banking A Trust Co., 251 S.W. 904, 
148 Tenn. 87. 

Tex.—Maryland Casualty Co. v. State, 
107 S.W.2d 865, 130 Tex. 206. 

Duncan v. Green, Clv.App., 118 S. 
W.2d 656, error dismissed—^Har¬ 
well V. First Nat. Bank, Civ.App., 1 
S.W.2d 366—Llpsitz v. First Nat. 
Bank, Civ.App., 288 S.W. 609, af¬ 
firmed, Com. App., 298 S.W. 663, 
modified on other grounds. Com. 
App., 296 S.W. 490—Chenault v, 
Honaker, Civ.App., 261 S.W. 826. 
Wash.—Jeffery v. Hanson, 289 P.2d 
346, 89 Wash.2d 855—Cunningham 
V. Union High School Dlst. No. 

• O.,’’ 228 P. 866, 131 Wash. 41. 

Wis.—In re Holmes’ Estate, 300 N.W. 

171, 238 Wis. 491. 

3 C.J. p 1340 note 42^. 

Error in allowing a broker’s com- 
mission out of the price as part of a 
decree for specific performance is not 
reviewable, in the absence of an as¬ 
signment of error presenting the 
same. 

Ill.—^Waggoner v. Saether, 107 N.B. 
859, 267 Ill. 82. 

Permitting recovery of future rents 

under a lease could not be considered 
where that question was not made 
the subject of assignment of error. 
Pa.—Ferrainolo v. Locker, 167 A. 661, 
110 ra.Super. 128. 

Actual or exemplary damages 

Tex—Smith v. Jordan, Clv.App., 220 
S.W.2d 481. 

Apportionment 

Where no error was assigned to de¬ 
termination of trial court, in con¬ 
struing will, that annuity payments 
were apportlonable, this question 
would not be considered on appeal. 
Wash.—Seattle-First Nat. Bank v. 

Brott, 180 P.2d 863, 16 Wash.2d 177. 
Division of property 

The correctness of division of prop¬ 
erty not challenged by assignment of 


61 



5 G* iJ* S* 


§$42^1233 APPEAL ft mROB 

nonsuit and for a directed verdict as to punitive 
damages, but raised no issue as to actual damages, 
the appellate court is limited to the issue raised 
which related solely to punitive damages.®®-® Where 
appellant did not assign the allowance of interest 
as error, the appellate court will not consider the 
question when it is raised for the first time on ap¬ 
peal ;®®-i® and the reviewing court will not con¬ 
sider an alleged overcalculation of interest in the 
judgment appealed from where appellant did not 
specify the aJleged error on appeal.®®-^® 

It is sometimes held that a proper assignment of 
error is necessary to enable appellant or plaintiff 
in error to raise the objection that the judgment or 
decree appealed from is not within or not supported 
by, the pleadings,®® or by the verdict or findings or 
conclusions of fact or of law;®^ but, as appears 
infra § 1239, such an error is often held to be a 
plain or fundamental one for which no assignment 
is necessary. 

An assignment of error in the final judgment or 


decree is often held essential to the consideration or 
review of errors occurring during the trial;®® and 
recitals in a judgment that counsel have agreed on 
the suflficiency of a verdict must be assigned as 
error before the sufficiency of the verdict can be 
questioned.®® 

If a directed verdict has directly and logically 
resulted from interlocutory orders or rulings, they 
must be properly assigned as error to have the pro¬ 
priety of the verdict reviewed, it not being suffi¬ 
cient merely to assign error in the verdict itself.®^ 

§ 1233. Costs and Attorney's Fees 

Alleged errore with respect to the allowance or tax¬ 
ation of coete or attorney’s fees will not be considered 
by the appellate court unless they have been properly 
assigned or specified. 

The appellate court will not ordinarily, in the 
absence of a proper assignment of error on that 
ground, consider alleged error of the trial court as 
to the allowance, taxation, or retaxation of costs,®® 


error would not be questioned on ap¬ 
peal. 

Va.—Clark v. Atkins. 61 S.E.2d 222. 

188 Va. 668. 
mtiffatlon of damairea 
Where failure to allow mltlgration 
of damages was not assigned as er¬ 
ror at trial, It will not be considered 
on appeal. 

Ohio.—Zimmerman v. Isaly Dairy Co.. 

136 N.E.2d 338. 165 Ohio St. 364. 
Beasoaableness of period of repair 
Minn.—Kopischke v. Chicago, St. P, 
M. & O. Ry. Co., 40 N.W.2d 834, 230 
Minn. 23. 

89.5 S.C.—Chambers v. Rock Hill 
Printing & Finishing Co., 13 S.E.2d 
281, 196 S.C. 291. 

89.10 Pa.—Albert M. Greenfield & 
Co. V. Philadelphia Workingmen's 
Sav., Loan & Bldg. Ass’n, 67 A.2d 
436, 162 Pa.Super. 350. 

89.15 N.J.—Feld Lumber Co. v. 
Bornsteln, 192 A. 738, 118 N.J.Law 
357. 

90. Ala.—O. H. Broun, Jr., Timber 
Co. y. Coleman, 67 So. 243, 190 Ala. 
316. 

Conn.—^Walcott v. Fallon. 171 A. 668, 
118 Conn. 220. 

Oa.—Magid Orchards Corporation v. 

Moody, 172 S.E. 464, 178 Oa. 222. 
Nev.—Berrum v. Georgetta, 93 P.2d 
625, 60 Nev. 1, affirmed 98 P.2d 479. 
60 Nev. 1. 

8 C.J. p 1340 note 43. 

91. Ala.—Lawler v. Hyde, 161 So. 
628, 230 Ala. 467. 

Conn.—^De Santo v. De Nicola, 122 A. 
708, 99 Conn. 717. 

Mich.—^Wormley v. Grand Rapids 
Trust Co., 206 N.W. 307, 232 Mich. 
580. 


Pa.—First Church of Christ, Scien¬ 
tist, of Pittsburgh, v. Meredith, 110 j 
A. 72, 266 Pa. 263. 

3 C.J. p 1340 note 44. | 

Znooasisteaoy 

Where there was no specific as¬ 
signment of error addressed to the 
Judgment on appeal, the appellate 
court would not consider contention 
of inconsistency between findings of 
Jury and the Judgment. 

Conn.—Soderstrom v. Country Homes 
of Norwalk, 44 A.2d 698, 132 Conn. 
381. 

98. Ga.—Martin v. Chester, 63 S.E.2d 
900, 207 Ga. 648—Rogers v. Talntor, 
33 S.E 2d 708, 199 Ga. 192—Ander¬ 
son V, Garmon, 21 S.E.2d 61, 194 Ga 
128—Bearden v Longlno, 184 S.E. 
319, 181 Ga 807—Durden v. Harper, 
163 S.E. 192, 174 Ga. 670—Huson v. 
Bank of Covington, 123 S.E. 742, 
158 Ga. 434. 

Goodwin v. State, 147 S.E. 776, 
39 Ga App. 676—Candler Auto Co. 
V. Evans, 142 S.E. 762, 38 Ga.App. 
86—Peck V. Harris, 141 S.E. 433, 37 
Ga.App. 688, reversed on other 
grounds 144 S E. 20, 166 Ga. 633, and 
vacated 144 S.E. 683, 38 Ga.App. 
477—Bennett v. Smiley, 130 S.E. 
369, 34 Ga.App. 611—Fowler v. 

Knowles, 94 S.E. 898, 21 Ga.App. 
727. 

Pa.—In re Keefer’s Estate, 108 A. 625, 
266 Pa. 281. 

McCoy v. Hetsl, 84 Pa.Super. 72. 
However, a motion to dismiss a 
writ of error because the bill of ex¬ 
ceptions failed to assign error on 
final Judgment has been denied. 

Ga.—Federal Life Ins. Co. v. Walton, 
131 S.E. 90, 34 Ga.App. 694. 
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93. Tex.—Wichita Valley Ry. Co. v. 
Brown, Civ.App., 270 S.W. 1112. 

94. Ga.—Kennedy v. Stanfield, 166 
S.E. 322. 42 Ga.App. 401. 

95. Ala.—Richardson v. Stinson, 100 
So. 209, 211 Ala. 254. 

Rogers v. Central of Georgia Ry. 
Co., 137 So. 452, 24 Ala.App. 489. 
certiorari denied 137 So. 454, 223 
Ala. 647. 

Ill.—People V. Franklin County Bldg. 

Ass'n, 161 N.E. 56, 329 Ill. 682. 

Ind.—Johnson v. Citizens’ State Bank, 
107 NE. 35, 67 Ind App. 348. 

Iowa—Grain Belt Ins. Co. v. Gentry, 
222 N.W. 855, 208 Iowa 21. 

Tex.—Zucht V. Jorrie, Civ.App., 294 
S W. 687—Clarke v. A. B. Frank Co., 
Civ.App., 168 S.W. 492. 

3 C.J. p 1341 note 45. 

Apportloam sat of costs 
Where appellant, who filed a cros.s 
petition, failed to establish the 
amount of damages suffered, he was 
entitled to nominal damages, which 
would have required court to appor¬ 
tion costs, but where appellant failed 
to assign error because of failure to 
apportion costs, error would not be 
considered on appeal. 

Ohio.—London v. Hinton, App., 77 N. 
E.2d 265. 

Brror not fuadamsntal 

Tex.—Texas & P. Ry. Co. v. Lilly, 23 
S.W.2d 697, 118 Tex. 644. 

Woodard v. Woodard, Civ.App., 
166 S.W.2d 400—Toungblood v. 
Youngblood, Civ. App., 46 S.W. 2d 
390, modified on other grounds 76 S. 
W.2d 759, 124 Tex. 184. 

7sss for sspsrt wltasssss 

In the absence of an assignment of 
error, or argument indicating mis- 



6 C.J.S. 

or as to the allowance or disallowance of attorney’s 
fees.®® Likewise, the appellate court will not con¬ 
sider the failure to pay or tender payment of costs 
where no point was made as to such failure.®®*® 

Security for costs. The appellate court need not 
determine whether the trial court erred in failing 
to order plaintiff to give bond as security for costs 
on defendant’s motion, where no assignment of er¬ 
ror is based on such ruling.®®-!® 

§ 1234. Rulings on Motions for Venire de 
Novo, New Trial, or in Arrest of 
Judgment, and Proceedings after 
Judgment 

Alleged errors In rulings on motions or other proceed- 
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Ings after Judgment ordinarily will not be roviefwod unless 
they have been properly assianed or epeolfled. 

Statutes or court rules requiring an assignment of 
errors or statement of grounds of appeal arc usually 
held to necessitate an assignment or specification of 
such error before the appellate court will consider 
alleged error of the trial court in ruling on a mo¬ 
tion for a venire de novo,®^ for a new trial,®® in 
arrest of judgment,®® to vacate or set aside a judg¬ 
ment or verdict,! to set aside a restraining order,!*® 
to amend the record,® for judgment notwithstanding 
the verdict,2 ® for a rehearing,®-!® or other rulings 
in proceedings after judgment.® 

Under statutes and court rules requiring certain 
errors occurring during the trial to be presented to 
the trial court in a motion for a new trial before 


take in taxation of witness fees for 
expert witnesses, the discretionary 
order of the court is conclusive. 

Iowa.—Plew V. James Horrabin & 
Co., 157 N.W. 453, 176 Iowa 584. 
Objection that the bill of costs was 
not served and filed within five days 
after verdict, as required by statute, 
could not be reviewed, where there 
was no assigrnment of error to the 
taxation of costs presented by the 
record. 

Cal.—In re Weir's Estate, 143 P. 612, 
168 C. 330. 

Partition costs 

Mich.—Hughes v. Dungy, 63 N.W.2d 
422, 339 Mich. 348. 

Suit to have deed absolute on face 
declared mortgage 

W.Va—Holmes v. Basham, 45 S.E.2d 
252, 130 W.Va 743. 

96. Iowa—In re Myers’ Estate, 29 N. 

W.2d 426, 238 Iowa 1103, 

NJ—Sobel V. Sobel, 135 A. 893, 100 
N.JEq 532. 

Tex —Oreenwall v. Ligon, Com.App , 
3 4 S W.2d 829. 

Elgin V. Banks, Clv.App., 38 S.W. 
2d 149. 

Wash—State v. Moore, 208 P.2d 1207, 
34 Wash 2d 361. 

3 C.J. p 1341 note 46. 

Amount of allowance 
Tex.—Pancher v. Fellheimer, Civ. 
App., 94 S.W.2d 826, error dismiss¬ 
ed. 

Pailure of note to provide for fees 
allowed 

Error in rendering Judgment for 
attorney’s fees on a note because 
there was no evidence that it contain¬ 
ed such clause was not such error as 
would be considered, in the absence 
of a proper assignment. Involving as 
It would a search through the state¬ 
ment of facts. 

Tex.—Biggs V. Doak, Clv.App., 260 S. 
W. 882. 

96.5 Mich.—Slowke v. Altermatt, 292 
N.W. 830, 293 Mich. 360. 


96.10 Ariz.—Fahrenbrink v. Moore, 
75 P.2d 360. 51 Ariz. 176. 

97. Ind.—Patterson v. Gary Land 
Co., 188 NE. 685. 101 Ind.App. 644. 

3 C.J. p 1341 note 47. 

98. Ala.—City of Birmingham v. Coe, 
20 So.2d 110, 31 Ala.App. 538, cer¬ 
tiorari denied 20 So.2d 113, 246 Ala. 
231. 

Ga—Howell v. Seigler, 78 SE.2d 874, 
89 Ga.App. 221—Eubanks v. Taylor, 
39 SE.2d 449, 74 Ga.App. 243. 

Kan.—Cornelison v. Walters, 290 P. 
2d 1016, 178 Kan. 607—Holtzen v. 
Dunn, 269 P.2d 1042, 176 Kan. 206 
—Mathis V. Public School Dist. No. 
103, Johnson County, 264 P.2d 1082, 
3 75 Kan. 453. 

Minn.—Hanse v. St. Paul City Ry. Co., 
14 NW.2d 473, 217 Minn. 432— 
Peterson v Pete-Erickson Co., 244 
N W. 68. 386 Minn. 583. 

Miss.—^Wright v. Illinois Cent. R. 

Co., 16 So.2d 381, 196 Miss. 150. 

Mo—Sakowski v. Baird, 69 SW.2d 
649, 334 Mo. 951-Littig v. Urbau- 
er-Atwood Heating Co., 237 S.W. 
779, 292 Mo. 226. 

Okl —In re Duncan, 263 P. 1083, 129 
Okl. 126. 

SD—In re Roberts’ Estate, 170 N.W. 
580, 41 SD. 331. 

Tex.—St. Louis, S. F. & T. Ry. Co. 

V. Carter. Civ.App., 275 S.W. 224. 

3 C J. p 1341 note 48. 

Ruling on motion to strike motion for 
new trial 

Without error duly assigned by 
plaintiff, the action of the trial court 
in overruling his motion to strike de¬ 
fendant’s motion for a new trial can¬ 
not be considered by the supreme 
court. 

Okl.—Clark v. Sallaska, 174 P. 605, 70 
Okl. 293, 4 A.L.R. 746. 

99* Ill —Hausler v. Commonwealth 
Electric Co., 88 N.E. 561, 240 Ill. 

j 201 . 

I Roesch-Zeller, Inc. v. Hollem- 


beak, 124 N.E.2d 662, 6 Ill.App.2d 
94. 

3 C.J. p 1341 note 49. 

1. Vaughn v. Whiteside, 143 So. 470, 
25 Ala.App. 165, certiorari denied 
143 So. 471, 225 Ala. 442. 

Conn—Lassow v. Bulkley, 46 A.2d 
714, 132 Conn. 476—Marklavicus v. 
L. E. Bunnell Transp. Co., 175 A. 
914, 119 Conn. 310. 

Tex.—Gulf, Colo. & S. F. Ry. Co. v. 

Clements, Clv.App., 203 S.W. 623. 

3 C.J. p 1341 note 50. 

1.5 La.—Fontenot v. Stark, App., 186 
So. 77. 

8. Ind.—Goldthait v. Cincinnati, etc., 
R. Co., 42 N.E. 687, 143 Ind. 356. 

8.5 Kan.—Soden v. Bennett, 244 P. 
2d 1204, 173 Kan. 142. 

Neb.—Armer v. Omaha & Council 
Bluffs St Ry. Co., 44 N.W.2d 640, 
163 Neb. 352. 

8.10 Fla—State v. Special Road and 
Bridge Dist. No. 4 of Martin Coun¬ 
ty, 173 So. 716, 127 Fla. 631, fol¬ 
lowed in State v. Special Road and 
Bridge District No. 12 of Martin 
County, 173 So. 719, 127 Fla. 640, 
State V. Special Road and Bridge 
District No. 16 of Martin County, 
173 So. 720, 127 Fla. 640, State v. 
Special Road and Bridge District 
No. 18 of Martin County, 173 So. 
720, 127 Fla. 641, and State v. Mar¬ 
tin County, 173 So. 720, 127 Fla. 
642. 

3. Ill.—Flowers v. Kellar, 153 N.E. 
351, 322 Ill. 265. 

Tex.—McDaniel v. Turner, Clv.App., 
269 S.W. 496. 

Motion to reopen 

Appellant cannot complain of a 
rule denying a motion to reopen the 
cause after it has been submitted to 
the Jury and the Judge has indicated 
his decision when appellant has not 
assigned error to the ruling. 

Ill.—Flowers v. Kellar, 153 N.E. 851, 
822 111. 266. 
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will be reviewed by the appellate court, it is 
often held that matters or errors which were, or 
should have been, included in a motion for a new 
trial will not be considered by the appellate court, 
although error has been specifically assigned therein, 
if error has not been assigned to the ruling of the 
court on a motion for new trial containing such 


errors,^ unless the alleged error goes to jurisdiction 
over the subject matter.* ® There are, however, a 
number of other cases holding that an assignment 
of error to the ruling on a motion for a new trial 
is not necessary to present for consideration errors 
which are grounds for the motion but have been 
presented by separate and specihe assignments of 


4i Colo.—state v. Nelson, 228 P. 
1086. 75 Colo. 98. 

Oa.—^Bubanks v. Taylor, 89 8.B.2d 
449, 74 aa.App. 248—Goodwin v. 
State, 147 S.E. 776. 89 Oa.App. 676 
—Candler Auto Co. ▼. Evans, 142 S. 
E. 762, 88 Oa.App. 86. 

111.—Lester v. Buani, 44 N'.E.2d 68, 
816 Ill.App. 19. 

Ind.—^Valhalla Memorial Park Co. v. 
Lowery, 199 N.E. 247, 209 Ind. 428. 

Better Taste Popcorn Co. v. 
Drake, 107 N.E.2d 801, 122 lnd.App. 
696—Berry v. State Bank of Otter- 
beln, App., 198 N.E, 922—Starke 
County Trust A Savings Bank v. 
Hobart. 167 N.E. 720, 89 Ind.App. 
687. 

Kan.—^Drennan v. Chalfant, 282 P.2d 
442, 177 Kan. 638—State ex rel. 
Falser v. Miller, 279 P.2d 228, 177 
Kan. 824—McCarty v. Kansas-Ne- 
braska Natural Gas Co., 271 P.2d 
264, 176 Kan. 886—Murphy v. Cole. 
267 P.2d 969, 176 Kan. 822—Weede 

V. Bannon. 266 P.2d 1026. 175 Kan. 
• 569—Mathis v. Public School Dlst. 

No. 108, Johnson County, 264 P.2d 
1082, 176 Kan. 453—Holmes v. Kal- 
bacb, 262 P.2d 608, 173 Kan. 736— 
Palmer v. Helmer, 167 P.2d 681, 159 
Kan. 647—Gale v. Fruehauf Trailer 
Co., 146 P.2d 126, 158 Kan. 30— 
HenifT v. Clausen, 121 P.2d 196, 164 
Kan. 717—Brewer v. Harris, 76 P.2d 
287, 147 Kan. 197. 

Mich.—^Barrett v. Connecticut Fire 
Ins. Co., 161 N.W. 916, 196 Mich. 
209. 

Minn.—Wojtkowskl v, Peterson, 47 N. 

W. 2d 466, 234 Minn. 63. 

Mo.—^Whitehead v. Liberty Nat. Bank 
of Kansas City, App., 66 S.W.2d 
833. 

Mont.—Sullivan v. City of Butte, 167 
P.2d 479, 117 Mont. 216. 

Neb.—^Armer v. Omaha & Council 
Bluffs St. Ry. Co., 44 N.W.2d 640, 
163 Neb. 362. 

S.D.—^Ireland v. Ireland, 252 N.W. 
862—Berke v. McCook County, 166 
N.W. 986, 39 S.D. 679—Anderson 
v. Standard Acc. Ins. Co. of Detroit, 
Mich., 156 N.W. 1, 86 S.D. 890. 

8 C.J. p 1389 notes 8-5. 

Necessity of motion for new trial to 
preserve errors for review see su¬ 
pra 18 862-866. 

Starors uot iaeluded Isi motloa are 
waived where they are grounds for 
a new trial. 

Ark.—Kansas City So. R. Co. v. Short 
87 S.W. 640, 76 Ark. 846. 

8 O.J. p 1389 note 4. 


Xastraotioa, although assigned as 
error in the motion for new trial, will 
not be reviewed if the denial of the 
motion is not assigned as error. 

Ind.—Chicago A E. R. Co. v. Mitchell, 
110 N.E. 216, 184 Ind. 888. 

&i Oklahoma 

(1) Under former statutes impos¬ 
ing such requirement it was held that 
an assignment of error to the ruling 
on a motion for new trial was neces¬ 
sary before matters appearing in 
such motion could be reviewed on ap¬ 
peal. 

Okl.—State v. Bowling. 218 P. 745. 89 
Okl. 9—One Tulsa Four Plve-Pas- 
senger Automobile v. State, 206 P. 
182, 86 Okl. 186—Cassidy v. Thomp¬ 
son, 202 P. 291, 84 Okl. 38—Davis 
V. McQilbray, 196 P. 839, 81 Okl. 42 
—Lawyer-Cuff Co. v. Bland, 198 P. 
626, 79 Okl. 307—Wells v. McAr¬ 
thur, 188 P. 322. 77 Okl. 279—Rit- 
er-Conley Mfg. Co. v, Wryn, 174 P. 
280. 70 Okl. 247, 11 A.L.R. 869— 
Faunce A Spinney v. Sam Daube A 
Co., 173 P. 70. 70 Okl. 86—Bristow 
Nat. Bank v. Brumley, 170 P. 268, 
69 Okl. 91—Cleveland v. Lampkln, 
165 P. 169, 66 Okl. 169—Millus v. 
Lowrey Bros., 164 P. 663, 63 Okl. 
261, L.R.A.1918B 336—Witherspoon 
V. Smith. 160 P. 67, 61 Okl. 26— 
Ledgerwood v. Neal, 169 P. 292, 60 
Okl. 183—J. W. Graves Co. v. Pos¬ 
ter, 167 P. 916, 67 Okl. 706—Van- 
denberg v. Winne, 165 P. 246, 65 
Okl. 679—In re McGannon’s Estate, 
160 P. 1109, 50 Okl. 288—Bice v. 
Myers. 146 P. 1160, 46 Okl 507— 
Avery v. Hays, 144 P. 624, 44 Okl. 
71. 

(2) Under SeBB.L.(1923) 8 1 c 84 
(St.[1931] c 2 art 21 S 680), provid¬ 
ing ‘'that in no case whatsoever, 
hereafter instituted, or now pending 
and not Anally determined in the Su¬ 
preme Court of this State, shall it 
be necessary for the plaintiff in error, 
or appellant, in the petition In error 
on appeal, to allege, in terms, that 
the trial court erred in refusing to 
grant such plaintiff in error, or ap¬ 
pellant, a new trial, and In overruling 
the same. In order that the court may 
consider and pass on the errors of 
law alleged to have occurred at the 
trial,” an assignment of error to the 
ruling on a motion for a new trial 
has been held unnecessary to a re¬ 
view of errors committed at the tri¬ 
al. 

Okl.—^Dlckason Goodman Lumber Go. 
V. Foresman, 261 P. 70, 120 Okl. 168 
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—Rourke v. Stanley, 219 P. 674, 98 
Okl. 93. 

(8) Notwithstanding such statute, 
however, some cases seem to hold 
that It is still necessary to assign 
error to the ruling on a motion for 
new trial before errors occurring at 
the trial may be reviewed on appeal. 
Okl.—^House V. Mullendore, 26 P.2d 
749, 166 Okl. 86—Oklahoma City v. 
lams, 298 P. 862, 146 Okl. 272— 
Burton v. Graves, 278 P. 898, 186 
Okl. 86—Sac A Fox Oil Co. v. Ow¬ 
ens. 271 P. 240, 188 Okl. 96—Dor¬ 
chester V. Lewis, 270 P. 816, 182 
Okl. 264—^Malleck v. Thomas, 284 
P. 1107,109 Okl. 95. 

SnSloleBoy of evldeaioe 

(1) Under the rule of the text, the 
suf&cienoy of the evidence to sustain 
the verdict or Andlngs, where ground 
for a motion for a new trial, will not 
be reviewed unless error is assigned 
on the ruling of the court on a mo¬ 
tion for a new trial which presents 
the question of the sufficiency of the 
evidence. 

Fla.—Florida Cities Bus Co. V. Lew¬ 
is, 146 So. 96, 107 Fla. 248. 

Ill.—Louis K. Liggett Co. v. Strum, 
248 I11.APP. 676. 

Ind —B. S. Pearsall Butter Co. v. 
Gibbon, 186 N.E. 492, 78 Ind.App. 
808. 

S.D.—Rensvold v. Holdrldge, 268 N. 
W. 902, 64 S.D. 648—Lyons v. Sou- 
lek, 252 N.W. 861, 62 S.D. 298— 
Loveland v. Perrlton, 220 N.W 874, 
63 S.D. 872—Miles v. Fall River 
County, 209 N.W. 860, 60 S.D. 240 
-Hippie v. Strohbehn, 182 N.W. 
636, 44 S.D. 102—Johnson v. Sayer, 
158 N.W. 908, 36 S D. 16. 

Tex.—^First Texas State Ins. Co. v. 

Burwick, Giv.App., 193 S.W. 165. 

8 C.J. p 1389 note 6 [dj (1). 

(2) Bums BtAnnot.(1914) | 698, 

"concerning civil procedure,” provid¬ 
ing that ”ln all cases not . 
triable by jury the Supreme and Ap¬ 
pellate Courts shall, if required by 
the assignment of errors, carefully 
consider • . • tut evidence,” does 

not render Inapplicable in equitable 
proceedings Ue code requirement 
that to be reviewed on appeal causes 
for new trial must be presented by 
motion for new trial and assignment 
of the ruling on the motion as error. 
Ind.—B. S. PeanuLll Butter Co. v. Gib¬ 
bon, 186 N.E. 492, 78 Ind.App. 808. 

M Minn.—-Wojtkowskl v. Peterson. 
47 N.W.2d 466. 224 Minn. •!. 



S C. J.S. 

error.® Where the specification of error refers to a 
matter that should have been presented by a motion 
for a new trial and the ruling on the motion should 
have been specified as error, the failure to do this 
does not call for a dismissal of the appeal, but only 
limits its scope.®*® Where all matters contained in 
assignments of error were embraced in motion for 
new trial, specific assertion that trial court erred in 
overruling motion for new trial need not be made 
in assignments of error.® !® 

§ 1235. Rulings on Motions to Quash 

Where aeeignment of errore Is required, alleged error 
In ruling on a motion to quaeh will not be considered un- 
leas It has been properly aaslgned or specified. 

Where assignment of errors or statement of 
grounds of appeal is required, it is usually held that, 
unless there has been proper assignment or speci¬ 
fication, the appellate court will not consider alleged 
error in ruling on a motion to quash, such as in 
overruling or denying a motion to quash an at¬ 
tachment,® or a writ of replevin, ^ or in striking a 
motion to quash service by publication.® 


APPEAL & EAR(M( || 1234-1237 

§ 1236. Proceedings lor Review 

The requirement of an aeeignment of errore hae been 
applied to errore or defeote In the perfection of the 
proceedings for review. 

Statutes or court rules requiring an assignment 
of errors have been applied to errors with respect to 
proceedings for review,® as, for example, to the 
objections that the trial court failed to make up, 
sign, or file a statement of facts,!® failed to sign 
exceptions until after the expiration of the time for 
so signing,!! denied a motion to strike a bill of ex¬ 
ceptions from the files,!® allowed a second bill of 
exceptions without authority,!® or allowed amend¬ 
ments of the bill of exceptions or record.!® 

§ 1237. Miscellaneous Errors 

The general rule that unaealgned errore will not ba 
coneldered by the appellate court hae been applied to a 
wide variety of errore other than thoee coneldered in the 
preceding eectlone. 

The general rule that unassigned errors will not 
be noticed, as considered supra § 1218, has also been 
applied to the following alleged errors or objections: 
That a statute was unconstitutional or invalid;!® 


B. Ill—^Armour v. Pennsylvania R. 
Co., 187 N.E. 532, 863 Ill. 676. 

McConkey v. Pennsylvania R. 
Co., 261 Ill.App 299. 

Mo.—Reese v. Fife, 279 S.W. 416. 
Tenn.—^Walkup v. Covington, 73 S. 
W.2d 718, 18 TennApp. 117— 

Hoover Motor Express Co. v. 
Thomas, 65 S.W.2d 621, 16 Tenn. 
App. 664—Louisville & Nashville 

R. Co. V. Evins, 18 Tenn.App 67— 
Petway v. Hoover, 12 Tenn.App. 
618—Philips V. Johns, 12 Tenn. 
App. 864. 

8 C.J. p 1390 note 6. 

Qnaatloii of contributory negllgonoa 
presented by separate assign¬ 
ment 

Failure to assign error on denial 
of motion for new trial does not 
preclude the appellate court from 
deciding the questions whether 
plaintiff was contributorily negligent 
and exercised due care for her own 
safety at the time of the accident, 
presented by assignment of errors. 
Ill.—Armour v. Pennsylvania R. Co., 
187 N.E. 532, 353 Ill. 676. 

6.6 Kan.—State ex rel. Fatzer v. 
Miller, 279 P.2d 223, 177 Kan. 824. 

6.10 Tenn.—^Herstein v. Kemker, 94 

S. W.2d 76, 19 Tenn.App. 681. 

6. Ind.—Spielman v. Herskovitz, 134 
N.E. 909, 78 Ind.App. 181. 

8 C.J. p 1341 note 66. 

7. Ind.—Nafe v. Leiter, 2 N.E. 817, 
108 Ind. 138. 

8 . Okl.—^Lookabaugh v. Epperson, 
114 P. 788, 28 Okl. 472. 

6 C. J.S.—6 


9. US —Morrison v. Burnette, Ind. 

T. , 164 P 617, 83 C.C.A. 391, ap¬ 
peal dismissed 29 S.Ct. 894, 212 

U. S. 291, 63 LEd. 617. 

Tex.—Comer v. Farrell, Civ.App., 46 
S.W.2d 482. 

fizteiidlag time to Ole statement 

Abuse of discretion in extending 
the time for filing statement of facts 
must be complained of in a proper 
assignment. 

Tex.—Rankin v. Nash-Texas Co., 
Civ.App., 68 S.W.2d 902. 

Failure of statement of facts to con¬ 
tain all evidence 

An objection that the statement of 
facts does not contain all the evi¬ 
dence cannot be raised except by as¬ 
signment of error. 

Tex.—Rankin v. Nash-Texas Co., su¬ 
pra. 

Additional parts of record 
Whether or not the trial Judge 
erred in overruling petition which 
sought to have additional parts of 
the record in the lower court certi¬ 
fied and transmitted to the appellate 
court would not be considered in ab¬ 
sence of assignment of error on such 
judgment. 

Ga.—Heard v. Heard, 41 S.B.2d 786, 
76 Oa.App. 71. 

10. Tex.—Cornelius v. Early, Civ. 
App., 24 S.W.2d 757, affirmed Early 

V. Cornelius, 39 S.W.2d 6, 120 Tex. 
836. 

8 C.J. p 1884 note 68. 
msfdsal to approve statement of 
faets 

Refusal of the trial court to ap- 
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prove appellant's statement of facts 
will not be considered, although ap¬ 
pellants took a bill of exceptions to 
such refusal, where no error was 
assigned thereon. 

Tex.—^Argo v. Gulf, C. & S. F. Ry. 
Co., Civ.App., 266 S.W. 1066. 

11. Tex.—Landrum v. Guerra, Civ. 
App, 28 S.W. 368. 

3 C.J. p 1334 note 64. 

12. Ill—Steele v. Grand Trunk 
Junction R. Co., 17 N.E. 483, 126 
Ill. 386. 

13. Ga.—Gray Lumber Co. v. Gas¬ 
kin, 60 S.E. 164, 122 Ga. 342. 

14. Ill.—Chicago City R Co. v. Mat- 
thieson, 113 Ill.App. 246, affirmed 
72 N.E. 443, 212 Ill. 292. 

16. U.S.—Candal De Lopez v. So- 
ciedad Espanola de Auxilio Mutuo 
y Benoficencia, C.C.A.Puerto Rico, 
46 F.2d 331. 

Colo.—Independence Indemnity Co. 
v International Trust Co., 89 P.2d 
780, 96 Colo. 92. 

Ill.—Hopkins v. Gifford, 141 N.B. 
178, 309 Ill. 868. 

Mo.—^Nodaway County v. Tilson, 129 
S.W.2d 916—^Willgues v. Pennsyl¬ 
vania R. Co., 298 S.W. 817, 318 Mo. 
28—State v. Little River Drainage 
Diet.. 190 S.W. 897, 269 Mo. 444. 
Pa.—Borough of Middletown v. 
Pennsylvania Public Utility Com¬ 
mission, 17 A^2d 904, 143 Pa.Super. 
444. 

3 C.J. p 1334 note 60, p 1841 note 
61. 

Unconstitutionality or invalidity of 
statute reviewable without assign- 
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that an ordinance'*^* of a departmental regula- 
^as invalid; that a legislative enactment 
was not properly construed or applied that the 
suit was barred by the statute of limitations 
that a contract was invalid that an estoppel was 
operative and that a plaintiff foreign corporation 
had no capacity to transact business in the state.^^ 

The general rule has also been applied to errors 
or objections that a garnishment bond was insuffi¬ 
cient in amount that an affidavit was defective ;22 
that property attached as appellant’s was not in fact 
his;23 that, in an action to vacate a sale made un¬ 
der a trust deed, the trustee was not present at the 
sale;2^ that a commissioner was improperly ap¬ 


pointed to take a deposition that the court or¬ 
dered creditors to present their damage claims be¬ 
fore a receiver that the court refused to recom¬ 
mit a case to a master that the execution of cor¬ 
porate notes was not approved as required by stat¬ 
ute ;27.5 that a call for assessments on corporate 
stock was irregular that a tax was unlawfully 
assessed that property was not assessed at a 
fair value that there were errors and irregular¬ 
ities after the issuance of a tax deed, invalidating 
the deed;2® that the court erred in determining 
liability for occupation tax;20-B that there were 
errors in rulings on exceptions to an executor’s ac¬ 
count;*^ and that the court below exceeded its 
power in proceedings after a mandate on appeal.22 


ment as fundamental error appar¬ 
ent of record see Infra I 1239 g, 
Saaoieaov of title of act 
The appellate court will not de¬ 
termine a point with respect to the 
sufficiency of the title of an act of 
the legislature when not presented 
to the trial court and no assignment 
of error was made with reference 
thereto on appeal. 

Mont.—Fulmer v. Board of Railroad 
Com’rs. 28 P.2d S49, 96 Mont. 22. 
Xoxatorlain statute 
Mich.—Maker v. Peoples Wayne 
County Bank of Dearborn, 280 N. 
W. 31, 284 Mich. 489. 

15.6 Tex.—City of Deer Park v. 
State ex rel. Shell Oil Co., 276 8. 
W.2d 77, 164 Tex. 174. 

Annexation ordinance 
Tex.—City of Deer Park v. State 
ex rel. Shell Oil Co., supra. 

15.10 Pa.—Commonwealth v. One 
1946 Chrysler Sedan, Fngine No. 
C3860470, Mfr's No. 70648796, 66 
A.2d 356, 162 Pa.Super. 179. 

16. Colo.—Independence Indemnity 
Co. V. International Trust Co., 89 
P.2d 780. 96 Colo. 92. 

Wash.—Goebel v. Ellliott, 86 P.2d 
44, 178 Wash. 444. 

Brror in applying the Smployers’ 
Xiiabllity Aot was not such **error 
apparent on the face of the record," 
as to authorize its consideration 
when not properly assigned. 

Tex.—Consolidated Kansas City 
Smelting & Refining Ca v. Schulte, 
Civ.App., 176 S.W. 94. 

17. Kan.—Magnolia Petroleum Co. 
y. Moyle. 176 P.2d 188, 162 Kan. 
133, opinion adhered to 182 P.2d 
127, 163 Kan. 187. 

Minn.—In re Paulson's Slstate, 72 
N,W.2d 867, 245 Minn. 426. 

Okl.—Seldenbach’s v. Underwood, 63 
F.2d 960, 178 Okl. 624. 


Tenn.—Sears-Roebuck & Co. v. Fin¬ 
ney, 89 S.W.2d 749, 169 Tenn. 647. 
Tex.—Duckworth v. Dallas County 
Levee Improvement Dlst. No. 6, 
Clv.App., 11 S.W.2d 263. 

3 C.J. p 1341 note 62. 

Vot foadamental error 

The overruling of pleas of limita¬ 
tion in an action for levee district 
taxes does not present "fundamental 
error apparent upon the face of the 
record." 

Tex.—Duckworth v. Dallas County 
Levee Improvement Diet. No. 6, 
supra. 

Xdberatlve presoriptioB. 

Where defendant’s plea of llbera- 
tlve prescription of three years was 
not specifically ruled on at trial and 
was not urged on appeal, it was 
abandoned. 

La.—Mathieu v. Herrin Transp. Co., 
App., 13 So 2d 763. 

18. Colo.—Kingdom of Gilpin Minos 
V. McNeill, 291 P. 1036, 88 Colo. 
44. 

3 C.J. p 1341 note 63. 

Illegality of contract as fundamen¬ 
tal error reviewable without as¬ 
signment see infra S 1239 g. 
Statute of frauds, to be available 
on appeal, must be covered by as¬ 
signments of error. 

Colo—^Kingdom of Gilpin Mines v. 
McNeill, supra. 

Wash—Campbell v. Webber, 188 P. 
2d 130, 29 Wash.2d 616. 

19. Pa.—Stein v. Bell Telephone Co. 
of Pennsylvania, 151 A. 690, 301 
Pa. 107. 

90. Tex.—Arbuckle v. Everybody's 
Gin, etc., Co., Civ.App., 148 S.W. 
1136. 

81. Tex.—Burge v. Beaumont Car¬ 
riage Co., 105 S.W. 232, 47 Tex. 
Civ.App. 233. 


98. Tex.—^Bass v. Murray Co., Civ. 

App., 213 S.W. 673. 

8 C.J. p 1341 note 66. 

83. Tex.—Robinson v. Randall, Civ. 
App., 69 S.W.2d 184. 

94. Cal.—^Kennedy v. Dunn, 58 C. 
339. 

95. Pa—Shields v. Hitchman, 96 A. 
1039. 251 Pa. 465. 

96. Utah.—Bivans v. Utah Lake 
Land. Water & Power Co., 174 
P. 1126, 63 Utah 601. 

97. Ill—Slinger v. Sterrett, 118 N. 
B. 1008. 283 Ill. 82. 

97.5 Pa.—McCoy v. Luzerne & Car¬ 
bon County Motor Transit Co, 189 
A 772, 126 Pa Super. 217. 

Approval of Public Service Oommis- 

SiOB 

Pa —McCay v. Luzerne & Carbon 
County Motor Transit Co., supra. 

98. Mich —Monroe v. Ft. Wayne, 
etc., H Co., 28 Mich. 272. 

99. Va.—Trust Co. of Norfolk v. 
Commonwealth, 145 S E. 326, 151 
Va 883, reversed on other grounds 
Safe Deposit & Trust Co. of Bal¬ 
timore, Md. V. Commonwealth of 
Virginia, 60 S Ct. 69, 280 U.S. 83, 
74 LKd. 180, 67 A.L.R 386. 

99A Tex—Love v. Spur Independ¬ 
ent School Dist., Civ.App., 143 S. 
W.2d 793. 

30. Colo—Barnett v. Jaynes, 67 P. 
703, 26 Colo. 279. 

30.5 Tex.—Pain-McGaha Oil Corpo¬ 
ration V. Murko Oil & Royalty Co., 
101 S.W.2d 647, 128 Tex. 646. 

31. Pa.—In re Johnston, 71 A. 1053, 
222 Pa. 614. 

39. U.S.—Wilson v. Calculograph 
Co., Mass., 163 F. 961, 83 C.C.A. 
77. 
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3. Exceptions to Rule 


§ 1238. In General 

A number of cates accord the appellate court a broad 
diacretlonary power to waive the lack of a proper assign¬ 
ment of errors and consider errors not assigned, as where 
It Is necessary to do to In order that litigation may not be 
unreasonably prolonged, or where It would be in the In¬ 
terests of Justice or public weifare. 

As will be noted from the cases considered in this 
section, and infra §§ 1239-1242, errors which have 
not been properly assigned or specified may be re¬ 
viewed by the appellate court because an exception 
with respect to such errors has been recognized 
either by express provision of the applicable statute 
or rule of court or by the judicial decisions. 

In accordance with the rule stated supra § 1218, 
that the necessity for an assignment of errors is 
a matter of substance which cannot be waived, it 
has been held that the court has no discretion to 
consider errors not assigned except in so far as 
such discretion has been expressly given by statute 
or rule of court.^^ A number of cases, however, 
appear to accord to the appellate court a broad dis¬ 
cretionary power to waive the lack of a proper as¬ 
signment of errors and consider errors not as¬ 
signed so, it has been held that, since it is the 

duty of an appellate court to dispose of the case on 
appeal, if possible, so that litigation will not be un¬ 


reasonably prolonged, unassigned errors may be 
considered.*^-® While an appellate court may have 
discretionary power to consider an unassigned error 
that affects the judgment under review,it can¬ 
not consider errors that affect some order other 
than the one to review which the jurisdiction of the 
appellate court was properly invoked.*^-^® 

An unassigned error will be considered where, in 
the interest of justice and because of the serious¬ 
ness of the question involved, it would be desirable 
to do so ;34.20 error which directly and adversely af¬ 
fects the interest of the public generally, as that 
interest is declared in the statutes, will be considered 
without assignment;*^-*® and where the interests 
of public welfare and justice require that the sub¬ 
ject be considered in its broader aspects, the ap¬ 
pellate court will consider the question beyond the 
narrow assignment of errors.*^-*® Where equitable 
considerations, apparent on the face of the record, 
forbid a complainant from maintaining a suit, an 
assignment of error is not necessary.**-*® 

An unassigned error closely related to an error 
properly assigned, or upon which the determination 
of the question raised by the error properly as¬ 
signed is dependent, will be considered by the ap¬ 
pellate court notwithstanding the failure expressly 
to assign it as error.*® 


33. Tex —Carrera v. DIbrell, 96 S 
W. 628, 42 ClvApp. 99 

Utah.—Oorpas Juris cited in Sterling;: 
Furniture Co v. Tobias, 39 P 2d 
7G6, 85 Utah 457. 

Where there is assignment not com¬ 
plying with rules see infra S 1251 

34. Miss.—Wright v. Illinois Cent 
R Co. 16 So 2d 381, 196 Miss. 150 
—.<®3tna Ins. Co. v. Robertson, 95 
So. 137, 131 Miss. 343, error dis¬ 
missed and certiorari denied 44 
S.Ct. 5, 263 U.S. 673, 68 L Ed. 600. 

Ohio.—Fish back v. Baldasarro, App., 
107 N.E2d 239—^W^'llms v. Klein, 
App., 49 N.E 2d 76—Voelger v. 
Frederick A. Schmidt Co., 199 N.E. 
222. 61 Ohio App. 31. 

Or —State ex rel. Hodes v. Hodes, 
260 P2d 1095, 199 Or. 305. 

Pa—Taggart v. De Fillippo, 173 A. 
423, 816 Po. 438—Taggart v. Gra¬ 
ham, 173 A. 423, 315 Pa. 438. 

Tenn.—City of Knoxville v. Hargis, 
198 S.W.2d 666, 184 Tenn. 262— 
Corpus Juris Bsonudum cited in 
Frazier v. Elmore, 173 S.W.2d 663, 
667, 180 Tenn. 232—Reaves Lum¬ 
ber Co. v. Gain-Hurley Lumber 
Co.. 279 S.W. 267, 162 Tenn. 339. 

Life & Casualty Ins. Co. v. Rob¬ 
ertson, 6 Tenn.App. 43. 

Va.—Green Y. Ruffin, 126 S.E. 742, 


141 Va. 628, rehearing denied 127 
S.E 486, 141 Va. 628. 

3 CJ p 1341 note 76 
“The Superior Court, in accordance 
with its rules, usually refuses to 
consider matters not formally raised 
by assignments of error, but its 
power to review any phase of a case 
before it cannot be questioned, ex¬ 
cept where the action is contrary 
to statute." 

Pa.—Taggart v. Alieva, 178 A. 423, 
424, 316 Pa. 438. 

Carlton v. Sley System Garages, 
17 A.2d 748, 750, 143 Pa Super. 127. 

Ruls undsr ststnts 

Ohio —In re Ramsey, 132 N.E 2d 469, 
164 Ohio St. 667. 

34.5 Mo.—Thomas v. Aines Farm 
Dairy, App., 267 S.W.2d 228. 

Ezhaustioa of admialstratlYs rsms- 

diss 

Mo.—Mayfield v. Thompson, App., 
262 S.W.2d 167. 

34.10 Ohio.—Wilms v. Kloin, App., 
49 N.E.2d 76. 

Error ovsrlooksd by oouussl 

Under court rule, an appellate 
court has option to notice an error 
overlooked by counsel. 

Tenn.—^Arnold v. Locomotive Engl- 
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neers Mut. Life & Acc. Ins. Ass'n, 
204 S.W.2d 191, 30 Tenn.App. 166. 
34.15 Ohio.—^Wllms v. Klein, App., 
49 N.E.2d 76. 

34.20 Minn.—Thayer v. Duffy, 63 N. 

W.2d 28, 240 Minn. 234. 

Or.—State ex rel. Hodes v. Hodes, 
260 P.2d 1096, 199 Or. 306—Hotel¬ 
ling V. Walther, 148 P.2d 933, 174 
Or. 881. 

XBterest of judgmout not apparent 

Court would not consider unas- 
Bigned error where court is unable to 
see that to do so would be in the 
interest of Justice. 

Or.—State ex rel. Hodes v. Hodes, 
260 P.2d 1096, 199 Or. 305. 

34.25 Tex.—Holland v. Taylor, 270 
S.W.2d 219, 168 Tex. 433. 

34.30 Conn.—Harvey Textile Co. v. 
Hill, 67 A.2d 861, 186 Conn. 686. 

Measure of damages la condemna¬ 
tion proceedings 

Conn.—^Harvey Textile Co. v. Hill, 
supra. 

84.85 Tenn.—Frazier v. Elmore, 178 
S.W.2d 668, 180 Tenn. 232. 

35. Minn.—Wilde v. Wilde, 224 N. 

W. 862, 177 Minn. 189. 

8 C.J. P 1842 note 77. 
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Under statutes providing for a direct appeal and 
providing for the granting of a new trial by the 
trial judge upon specifications of error filed by ap¬ 
pellant after the appeal has been perfected, it has 
been held that the original respondent appealing 
from an order granting a new trial upon the original 
appellant’s specifications need not file an additional 
specification of errors where there is no express re¬ 
quirement to that effect.®® 

As error must be assigned on exceptions taken 
pendente lite in the final bill of exceptions, notice 
and service of the latter, as required by statute, af¬ 
ford the opposing party an opportunity to be heard 
on the question as thus preserved for decision after 
final judgment.®®-® 

Appeal on questions of law and fact An appeal 
will not be dismissed because appellant failed to 
file assignments of error where the appeal is on 
questions of law and fact.®®-^® 

Judgment roll. Alleged errors which appear from 
the face of the judgment roll can be considered 
without the assignment of errors.®®-^® 

It has been held, apparently without express pro¬ 
vision to that effect, that when an appeal is on a 
judgment roll alone, which consists of the pleadings, 
the findings, and the judgment, and only such errors 
as appear upon the face of the judgment roll are 
open to consideration, no assignment of errors is 
necessary.®'^ 

Equity appeals. Even in equity cases, where the 


trial on appeal is de novo, an assignment of errors 
may be necessary if a statute or rule of court so 
requires;®® but otherwise it is sometimes held that 
no assignment is necessary in such cases.®® 

If respondent voluntarily joins in arguing a ques¬ 
tion argued by appellant, the appellate court will 
consider the question even though it was not as¬ 
signed as error.®®-® 

Illegal transaction. Where the relief sought is 
based on an illegal transaction, an assignment of 
errors is not necessary ;®®-l® and where it appears 
from the evidence in the cause that a corporation, 
one of the parties to the action, has failed to comply 
with the law authorizing it to do business within 
the state, an assignment of error is not neces¬ 
sary.®®-^® 

New trial. Where a new trial is demanded in the 
appellate court, a specification of error is not re¬ 
quired. Since a motion for a new trial in the 
trial court constitutes the assignment of errors in a 
jury case, there is no need to file an assignment of 
errors where a motion for a new trial was made.®® 
An appellate court is not precluded by the absence 
of a specific assignment of error from looking to a 
question presented to the trial court as one of the 
grounds for a motion for a new trial,®® '®® 

Nonjury case. An assignment of errors may be 
held not necessary in a nonjury case;®® ®® and un¬ 
der statutory provisions, where the hearing in the 
lower court was without a jury, the hearing in the 


36. Wyo.—Elliott v. Sloan, 261 P. 
955, 36 Wyo. 100. 

36.5 Ga.—Richards v, Richards, 76 
S.E.2d 492, 209 Oa. 839. 

36.10 Ohio—Bussard v. Kennedy, 81 
X.B.2d 349, 83 Ohio App. 281— 
Robnolte v. Kohart, 76 N.E.2d 913, 
81 Ohio App. 1—Acme Mortgr. & 
Inv. Co. V. Bachelor, 74 X.E.2d 111, 
79 Ohio App. 417—Biddle v. Bow¬ 
ser, App., 71 N.E.2d 320. 

36.15 Nev.—Berrum v. Georgetta, 
98 P.2d 479, 60 Nev. 1. 

N.D.—Mevorah v. Goodman, 65 N.W. 
2d 278—Kemmer v. Sunshine Mut. 
Ins. Co., 67 N.W.2d 866, 79 N.D. 
518—Rippllnger v. Otten, 44 N.W. 
2d 60, 77 N.D. 681—Wilson v. 

Kryger, 149 N.W. 721, 29 N.D. 28— 
liOW v. Montgomery, 148 N.W. 662, 
81 N.D. 1. 

87. Nev.—Shirk v. Palmer, 239 P. 
1000, 48 Nev. 449—Grelnsteln v. 
Greinstein, 191 P. 1082, 44 Nev. 
174—^Page v. Walser, 187 P. 509, 
43 Nev. 422—Miller v. Walser, 181 
P, 487, 42 Nev. 497—Talbot v. 
Mack, 169 P. 25, 41 Nev. 245. 

36^ N.J.—^Basse V. Raab, 46 A.2d 


787, 138 N.J.Eq. 432—Turkowsky 
V. Goelz, 184 A, 733, 120 N.J.Eq. 
290 

Supplee V. Cohen, 86 A. 366, 81 
N.J.Law 600. 

N.C.—General Talking Pictures Cor¬ 
poration V. Electrical Research 
Products, 159 S.B. 19, 201 NC 143. 

Va.—Craddock's Adm’r v. Craddock's 
Adm'r, 163 S.E. 887, 158 Va. 68. 

3 C.J. p 1332 note 52. 

39. Iowa.—Quinn v. Mutual Ben. 
Health & Acc. Ass'n of Omaha, 56 
N.W.2d 646, 244 Iowa 6—First- 
Trust Joint Stock Land Bank of 
Chicago, Ill. V. McNeff, 264 N.W 
105, 220 Iowa 1225. 

Mich.—Wernlk v. Collins, 207 N.W. 
842, 234 Mich. 224. 

Mont.—Stanton v. Occidental Life 
Ins. Co.. 261 P. 620, 81 Mont. 44. 

N.D.—Plott V. Kittelson, 228 N.W. 
217, 68 N.D. 881. 

Tenn.—Nance, Inc., v. Win charger, 
222 S.W.2d 231, 82 Tenn.App. 229. 

39.5 Minn.—Larson v. Degner, 78 
N.W.2d 838—Lehman v. Hansord 
Pontiac Co., 74 N.W.2d 806, 246 
Minn. 1—^Kuhlmann v. Educational 
Publishers, 71 N.W.2d 889, 246 

68 


Minn. 171—Country Club Oil Co. v. 
Lee, 68 N.W.2d 247, 239 Minn. 

148—Linneman v. Swartz, 50 N.W. 
2d 47, 236 Minn. 107—Erickson v. 
Midgarden, 31 N.W.2d 918, 226 

Minn. 55. 

39.10 Tenn.—Reaves Lumber Co. v. 
Cain-Hurley Lumber Co., 279 S.W. 
257, 162 Tenn. 339. 

Cummins v. McCoy, 125 S.W.2d 
509, 22 Tenn.App. 681. 

39.15 Tenn.—Snyder Bros., General 
Agency, v. Morgan, 141 S.W.2d 508, 
24 Tenn.App. 181. 

39.80 Tex.—^Hudspeth v. Hudspeth, 
Civ.App., 206 S.W.2d 863. 

39.85 N.D.—Gust v. Wilson, 60 N.W. 
2d 202, 79 N.D. 865, 88 A.L.R.2d 
1371—Peckham v. Van Bergen, 80 
N.W. 769, 8 N.D, 696—Plott v. 
Kittelson, 228 N.W. 217, 58 N.D. 
881. 

Tenn.—City of Knoxville v. Hargis, 
198 S.W.2d 655, 184 Tenn. 262. 

39.30 Tex.—De Grummond v. Smith, 
Civ.App., 168 S.W.2d 899—^Brown 
County Water Imp. Dist. No. 1 v. 
McIntosh, Civ.App.. 164 S.W.2d 722, 
error refused. 
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appellate court will be de novo on the record from 
the court below, and errors will be considered, even 
though not assigned in the lower court.^^-^^ 

§ 1239. Plain or Fundamental Errors Appar¬ 
ent on Record 

a. In general 

b. Jurisdiction 

c. Pleadings, parties, and process 

d. Evidence and instructions 

c. Dismissal, nonsuit, or direction of ver¬ 
dict 

f. Verdict, findings or conclusions, and 

judgment or decree 

g. Miscellaneous errors 

a. In General 

It It often held, either because of expreta exception to 
that effect or because the court has discretion In the mat- 


APPEAL a ERItOB §§ 1238-1239 

ter, that an appellate court will consider plain errors or 
fundamental errors apparent on the face of the record 
even though they have not been assigned. 

Quoted In: N.M.— State v. Apodaca, 82 P.2d 641, 646, 42 
N.M. 644. 

There are some decisions holding that even plain 
or fundamental errors must be specifically as¬ 
signed;^® and where a statute without exception 
limits the jurisdiction of a higher court to review 
the decision of an intermediate court to a considera¬ 
tion of only those errors or questions which have 
been assigned or specified, no other errors can be 
considered even if they are fundamental.^^ How¬ 
ever, it is often held, either because of express ex¬ 
ception to that effect or because the court has dis¬ 
cretion in the matter, that an appellate court will 
consider plain errors^ ^ or fundamental or serious 
errors apparent on the face of the record,^® even 
though they have not been properly assigned, as 


39.35 Tenn.—Carolina Ins. Co. of 
Wilmington. N. C., v. St. Charles, 
98 S.W.2d 1088. 20 Tenn App. 342. 

40. Okl.—Gourley v. Williams, 149 
P. 229. 46 Okl. 629. 

3 C.J. p 1342 note 79 [a]. 

Effect of rule dispeasing with ezcep- 
tioas 

The rule that, where error appears 
on the face of the record, no excep¬ 
tion need be made below to author¬ 
ize a review on petition in error and 
transcript, does not dispense with 
the necessity of a proper assignment 
of such error. 

Okl.—Gourley v. Williams, supra. 

41. Tex.—Travelers’ Ins. Co. v. Pe¬ 
ters, Com.App., 18 S.W.2d 590— 
Quarles v. Hardin, Com App.. 249 
S.W. 459—Wynne v. Payne, Com. 
App, 244 S.W 993—Town of Jack¬ 
sonville V. McCracken, Com.App., 
232 S.W. 294. 

42. Colo.—Viles v. Symes, 66 P.2d 
1089, 100 Colo. 50, certiorari denied 
61 set. 30, 311 U.S. 644, 85 L.Ed. 
411, motion denied 61 S.Ct. 315, 311 
US. 728, 85 L..Ed. 474. 

Miss.—Robbins v. Berry, 47 So.2d 
846, 209 Miss. 422. 

Mo.—^Urle v. Thompson, 210 S.W.2d 
98, 357 Mo. 738, reversed on other 
grounds 69 S.Ct. 1018, 337 U.S. 163. 
93 KEd. 1282, 11 A.L.R.2d 252. 

Neb.—Pongruber v. Patrick, 61 N.W. 
2d 678, 167 Neb. 799—Nowka v. 
Nowka, 68 N.W.2d 600, 167 Neb. 
67_Nelson v. Wlepen, 48 N.W.2d 
387, 154 Neb. 458—Little v. Loup 
River Public Power Dlst., 86 N.W. 
2d 261, 160 Neb. 864, 7 A.L.R.2d 
866—Greenberg v. Fireman’s Fund 
Ins. Co. of San Francisco, Cal., 36 
N.W.2d 772, 160 Neb. 696—Ritter 
v. Drainage Diet. No. 1 of Otoe and 
Johnson Counties. 29 N.W.2d 782, 
148 Neb. 878. 


Nev. —Oorpns Jhris Seoiiadnm dted 

in Pine Grove Nev. Gold Min. Co. 
V. Freeman, 171 P.2d 366, 381, 63 
Nev. 367. 

N.M.—Corpus Juris Seonndnm gnot. 

ed in State v. Apodaca, 82 P.2d 
641, 646. 42 N.M. 641. 

Or.—Hotelling v. Walther, 148 P.2d 
933, 174 Or. 381—Medynski v. 

Thelss, 69 P. 871, 36 Or. 397. 

Pa—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Conway, 46 A.2d 166, 353 
Pa. 647. 

Wash.—Hansen v. Lindell, 129 P.2d 
234, 14 Wash.2d 648. 

3 C.J. p 1342 note 78. 

Option of oonrt 

(1) Under court rule, court, at its 
option, may note plain error not as¬ 
signed. 

Neb.—Nowka v. Nowka, 58 N.W. 2d 
600, 167 Neb. 67—^Exchange Ele¬ 
vator Co. V. Marshall, 22 N.W. 2d 
403, 147 Neb. 48. 

(2) Under Rule 6 of the Rules of 
the Court, court may, at its option, 
notice plain errors not assigned or 
distinctly specified. 

Miss.—^Wright V. Illinois Cent. R. 
Co., 16 So.2d 381, 196 Miss. 150— 
Jones V. Carter, 7 So.2d 519, 521, 
192 Miss. 608. 

(3) The appellate court would, un¬ 
der such rule, raise a question not 
assigned as error where two mem¬ 
bers of the court thought It should 
do so. 

Miss.—^Wright v. Illinois Cent. R. 
Co., 16 So.2d 881, 196 Miss. 150. 

43. Colo.—Corpus Juris Secundum 
oited in GrcUiam v. Swift, 228 P.2d 
969, 972, 128 Colo. 809—Universal 
Indemnity Ins. Co. v. Tenery, 39 
P.2d 776, 96 Colo. 10—Baker v. 
Denver Tramway Co., 210 P. 846, 
72 Colo. 288, 29 A.L.R. 1453. 
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Fla.—Marquette v. Hathaway, 76 So. 
2d 648—White v. Crandall, 137 So. 
272, 105 Fla. 70, reversed on other 
grounds 143 So. 871, 105 Fla. 70— 
East Coast Stores v. Cuthbert, 138 
So. 863, 101 Fla. 25—Gober v. 

Braddock, 131 So. 407, 100 Fla. 
1406—^Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402, 99 
Fla. 964. 

Mo.—Corpus Juris Secundum cited 

in Curry v. Dahlberg, 110 S.W.2d 
742, 746, 341 Mo. 897, rehearing 
denied 112 S.W. 346, 841 Mo. 897. 
Nev.—Corpus Juris Secundum oited 
in Pine Grove Nev. Gold Min. Co. 
V. Freeman, 171 P.2d 866, 381, 68 
Nev. 357—Corpus Juris Secundum 
oited in Harris v. Harris, 153 P.2d 
904, 906, 62 Nev. 473. 

N.J.—Corpus Juris oited in Musto v. 
Mitchell, 146 A. 212, 213, 106 N.J. 
Law 575—Mahnken v. Meltz, 116 
A. 794, 97 N.J.Law 169. 

N.M.—Corpus Juris Secundum quot¬ 
ed in State v. Apodaca, 82 P 2d 641, 
646, 42 N.M. 641. 

N.C.—In re Roedlger’s Will, 184 S.B. 
74, 209 N.C. 470. 

N.D.—^Wilson V. Kryger, 149 N.W. 
721, 29 N.D. 28, affirmed Kryger v. 
Wilson, 37 S.Ct. 34, 242 U.S. 171, 
61 L.Ed. 229. 

Pa.—Schmitt v. City of Philadelphia. 

93 A. 879, 248 Pa. 124. 

S.D.—Corpus Juris Secundum cited 
in In re Liquidation of Badger 
State Bank, etc., 15 N.W.2d 744, 
752, 70 S.D. 120. 

Utah.—Keller v. Wixom, 255 P.2d 
118. 

Wash.—Hansen v. Lindell, 129 P.2d 
234, 14 Wa8h.2d 643. 

3 C.J. p 1842 note 79. 

Effect of failure to make or Ale any, 
or a sufficient, assignment of er¬ 
rors as to fundamental errors see 
supra fi 1220. 
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where substantial justice so requires and where 
the question involved is of public nature and im¬ 
portance, error appearing on the record will be 
noticed under a court rule permitting the court, in 
its discretion, to notice errors appearing of record, 
even though the assignment of error, being general 
only, is insufficient.^®-^® 

Where the point is dubious and requires argument 
to demonstrate it, there is no plain error apparent 
on the face of the record and error which does 
not directly and adversely affect the interest of the 
public generally is not fundamental error.^®'®® 

Under an exception dispensing with the neces¬ 
sity of an assignment of error in the case of "an 
error of law, apparent upon the face of the record,” 
the appellate court may and must consider errors 


coming within the terms of the exception without 
their being assigned.^^ Such an exception, however, 
does not comprehend every error which can be as¬ 
certained by looking into the record, but means 
that it must be "a fundamental error, such error as 
being readily seen lies at the base and foundation 
of the proceeding and affects the judgment neces¬ 
sarily,”^® or, as otherwise expressed, "such manifest 
error as when removed destroys the foundation of 
the judgment.”^® Moreover, an alleged error which 
depends on an examination of the evidence or on a 
mixed question of law and fact, and which requires 
an examination of the whole record, including the 
pleadings and the evidence or statement of facts, is 
not, as a rule, a fundamental error of law apparent 
on the record which must be considered without be¬ 
ing assigned under such an exception.^"^ An error, 


48.5 Colo.—Nellson v. Bowles, 236 
P.2d 286, 124 Colo. 274. 

Babstantial justioe 
Mo.—Shaw V. Armstrongr. 235 S.W.2d 
851, 361 Mo. 648. 

48.10 Colo.—People ex rel. Board of 
Com’rs of Jefferson County v. 
Koenlgr. 63 P 2d 1235, 99 Colo. 466. 

48.15 Or.—Hotelling v. Walther, 148 
P,2d 933, 174 Or. 381, 

43.80 Tex.—City of Deer Park v. 
State ex rel. Shell Oil Co., 275 S. 
W.2d 77, 164 Tex. 174. 

44. Or.—Oorpui Juris Beoundum 
Onoted In Kiddle v. Schnitzer, 117 
P.2d 983, 989, 167 Or. 316. 

Tex—Taylor v. Catalon, 166 S.W.2d 
102, 140 Tex. 38—Clement v. First 
Nat. Bank, 282 S.W. 668, 116 Tex. 
342. 

Moore v. Krenex, Com.App., 39 
S.W.2d 828. 

Douglas on Co. v. State (White- 
aide Case), Civ.App., 81 S.W.2d 
1064, reversed on other grounds 
Federal Royalty Co. v. State, 98 S. 
W.2d 993, 128 Tex. 324—Willacy 
County V. Central Power & Light 
Co., Clv.App., 73 S.W.2d 1060— 
JLanda v. Bogle, Civ.App., 62 S.W. 
2d 679—Commercial Standard Ins. 
Co. V. Lowrie, Civ.App., 49 S.W.2d 
933—Byars v. Coleman, Civ.App., 
40 S.W.2d 849—Hogg v. Sinclair 
Oil & Gas Co., Civ.App.. 38 S.W.2d 
886—American Nat. Ins. Co. v. Val 
Verde. Civ.App., 36 S.W.2d 1060— 
Baxter v. Jarrell, Civ.App., 34 S.W 
2d 316—Burkhart v. Brownfield. 
Civ.App.. 83 S.W.2d 886—Albaugh- 
Wrlght Lumber Co. v. Henderson. 
Clv.App., 33 S.W.2d 228—Dally v. 
Brown. Civ.App., 26 S.W.2d 400— 
Dawes v. Donna Irr. Dist., Hidalgo 
County, No. 1, Clv.App., 26 S.W.2d 
907—Mayor v. Breeding, Civ.App., 
24 S.W.2d 642—Garrett v. Katz, 
Civ.App., 28 S.W.2d 436, corrected 
87 S.W.2d 373—Arrington v. South¬ 


ern Pine Lumber Co., Clv.App , 16 
S.W.2d 166—West Texas Utilities 
Co. V. Pennington, Clv.App., 11 S 
W2d 683—Reynolds v. Hull, Civ. 
App.. 6 S.W 2d 223—Viking Refrig¬ 
erators V. Fischl, Clv.App., 299 
S.W. 963—Roaaon v. Bennett. Civ. 
App., 294 SW. 660—Georgia Casu¬ 
alty Co. V. Lackey, Clv.App., 294 S 
W. 276—Magnolia Petroleum Co. v. 
Aiken, Civ App, 289 SW 162, mod¬ 
ified on other grounds Magnolia 
Petroleum Co. v. Akin, Com.App, 
11 SW.2d 1113—Wright v Mad¬ 
dox, Civ App, 28C SW 607—Bailey 
V. Hembree, Civ App., 286 S W. 858 
—Grissom v Lopez, Civ App., 280 
S.W. 613—Joseph v Bostick. Civ. 
App , 264 S W 129, reversed on oth¬ 
er grounds. Com App , 276 S W. 672 
—Davis V. Teal, Civ.App., 200 S W. 
1166—Consolidated Kansas City 
Smelting & Refining Co. v. Schulte, 
Clv.App., 176 S.W. 94. 

8 C.J. p 1342 note 79. 

Error In oTerruUng a plea of priv. 
lloge is fundamental and reviewable 
without an assignment of error. 

Tex —Keystone-Fleming Transport 

V. City of Tahoka, Civ App., 286 S. 

W. 2d 869, error refused—^Holmes 
V, Coalson, Civ.App., 178 S.W. 628, 
affirmed 240 S.W. 896, 111 Tex. 
602. 

45. Or.— Corpus Juris Bsoundum 

Ruotad in Kiddle v. Schnitzer, 117 
P.2d 983. 989, 167 Or. 316. 

Tex.—Kent v. National Supply Co. 
of Texas, Civ.App., 36 S.W.2d 811 
—Duckworth v. Dallas County 
Levee Improvement Diet. No. 6, 
Clv.App., 11 S.W.2d 268. 

3 C.J. p 1343 note 80. 

46. Or.—Corpus Jtiris Saoundum 
quotsd in Kiddle v. Schnitzer, 117 I 
P.2d 983, 989, 167 Or. 316. 

Tex.—Mills v. Mills, Com.App., 265 
S.W. 142. 

3 C.J. P 1848 note 81. 
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47. Or — Corpus JUris Secundum 
Quoted in Kiddle v. Schnitzer, 117 
P.2d 983, 989, 167 Or. 316. 

Tex.—^White v. Glengarry Oil Co., 
166 S.W.2d 623, 137 Tex. 626. 

Blackmon v. Trail, Com.App., 12 
S.W 2d 967—Egan v. Lockney 
Farmers* Co-op. Soc., Com App., 
284 S.W. 937—Ford & Damon v 
Flewellen, Com.App., 276 S.W. 903 
Ellard v. Chlara, Civ.App., 252 

5 W.2d 991—Krottinger v. Merch- 
and, Civ.App., 262 S W.2d 217—Cox 
v. Chamberlin Metal Weather Strip 
Co, Civ.App, 144 S.W.2d 656— 
Jones V. Liberty Mut. Ins. Co., 
Civ App., 131 SW.2d 776, error dis¬ 
missed, judgment correct—Hart¬ 
ford Accident & Indemnity Co. v. 
Clark, Civ App., 126 S.W.2d 799, 
error dismissed, judgment correct 
—Milner v. Milner, Civ.App., Ill 
S.W.2d 282, error dismissed— 
White v. Lone Star Wool-Mohair 
Co-op. Ass’n, Civ.App., 96 S.W. 2d 
178—Robinson v. Randall, Civ. 
App, 69 S W.2d 184—Adamson v. 
Sethman, Civ.App., 60 S.W.2d 822— 
Locke v. Bralley, Civ.App., 60 S.W. 
2d 410—Byars v. Coleman, Civ. 
App., 40 S.W.2d 849—Hogg v. Sin¬ 
clair Oil & Gas Co., Civ.App., 38 
S.W.2d 886—^Kent v. National Sup¬ 
ply Co. of Texas, Clv.App , 36 S.W. 
2d 811—^Wingart v. Baxter, Civ. 
App.. 30 S.W.2d 622—Swlnson v. 
Thomas, Civ App., 16 S.W.2d 412— 
Cisco Building & Loan Ass’n v. 
Mason, Civ.App., 12 S.W.2d 1106— 
Williamson v. Williamson, Civ. 
App., 298 SW. 311—West v. Jones, 
Clv.App., 297 S.W. 283—American 
Soda Fountain Co. v. Wells, Civ. 
App., 294 S.W. 252—Mitchell, Jones 

6 May V. Dabney, Civ.App., 294 S. 
W. 243—Underwood v. Hogg, Civ. 
App., 261 S.W. 566—First Nat. 
Bank v. Crespl & Co., Clv.App., J17 
S.W. 706, dismissed for want of Ju* 
risdiction—Qoneral Bonding Sc Cas¬ 
ualty Ins. Co. V. HarlsM, Civ.App., 
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not assigned, of which the court of civil appeals 
may take cognisance, must be an error of law ap¬ 
parent on the record which necessarily affected the 
result, and it must plainly appear from the record 
that in the absence of such error, the result might 
have been different.^'^•5 

b. Jurisdiction 

Want of Juriadiction may be regarded ae fundamental 
error which will be noticed, on review, without being at* 
eigned aa error. 

Where an exception exists in favor of plain or 
fundamental errors apparent on the face of the rec¬ 
ord, it is often held that the appellate court will, 
without any assignment of error or specification in 
the grounds or reasons of appeal, notice its own 
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want of jurisdiction,^® of the want of jurisdiction in 
the lower court but mere errors in the method of 
exercising acknowledged jurisdiction are not funda¬ 
mental.®® If the want of jurisdiction does not ap¬ 
pear on the face of the record proper, such an ex¬ 
ception does not apply and as discussed supra 
§ 1221, it is sometimes held, apparently V^ere no 
exception exists as to plain or fundamental errors, 
that jurisdictional matters must be assigned. 

c. Pleadings, Parties, and Process 

Errors or defects with respect to pleadings, parties, 
or process are sometimes, although not always, held with¬ 
in exceptions dispensing with the necessity of an assign¬ 
ment as to plain or fundamental errors apparent of record. 

It is the general rule, as stated supra §§ 1222-1224, 


210 S.W, 807, modified upon find- 
ingr error of law apparent on rec¬ 
ord, Com.App., 228 S.W. 124—Rigrtffl 

V. Baleman, Civ.App., 198 S W. 813. 
reversed on other grounds, Com 
App., 228 S.W. 179—Zmek v. Dryer, 
ClvApp.. 174 S.W 669—Stepheri- 
vllle, N. & S. T. Ry. Co. v. Wh<=‘at. 
Civ.App, 173 S.W. 974—St. Louis 
Southwestern Ry. Co of Texas v 
Anderson, Civ App., 173 S.W. 908. 

S C.J. p 1343 note 82. 

Zaimitatlon to reoord proper 

(1) A “fundamental" error is one 
which is apparent on the face of the 
record proper. 

Blackmon v. Trail, Com App., 12 
S.W.2d 9C7. 

(2) “The statute does not mean 

that any error which can be ascer¬ 
tained by looking into the record, in¬ 
cluding the evidence, will constitute 
that error ‘apparent upon the face 
of the record ’ This would be to 
make all errors fundamental errors, 
for every error may be made to ap¬ 
pear by an examination of the entire 
record. . . . The ‘record’ a.s 

here used evidently means, as at 
common law, those proceedings 
which lie at the foundation of the 
court’s power to render the judg¬ 
ment, such as the petition, the cita¬ 
tion. the verdict, and the Judgment 
proper. It does not include instru¬ 
ments not thus fundamental, such 
as bills of exceptions, statement of 
facts, and the like.’’ 

Tex.—Texas & P. Ry. Co. v. Lilly, 
23 S.W.2d 697, 698, 118 Tex. 644. 

47.5 Tex—Searcy v. Grant, 37 S.W. 
320, 90 Tex. 97. 

Mills V. Mills, Com.App., 265 S. 

W. 142. 

Tull v. Miller, Civ.App., 106 S. 
W.2d 681. 

48. Fla.—White v. Crandall, 137 So. 
272, 106 Fla. 70, reheard 143 So. 
«71, 106 Fla. 70. 

Ga.—^Williams v. McFlroy, 183 S.E. 
2f7, 35 Oa.App. 420. 


Tex—Banka v. Blake, Civ.App., 171 
SW. 614. 

3 C.J. p 1343 note 87. 

49. Ala—Benich v. Stewart, 36 So. 
2d 599, 34 Ala App. 61—Hays v. 
Walker, 77 So. 930, 16 Ala.App. 
336. 

Colo —Baker v. Denver Tramway 
Co, 210 P. 845, 72 Colo. 233, 29 A. 
LR. 1463. 

Fla —Dome ter Land Co. v. Florida 
Public Service Co, 128 So. 402, 99 
Fla 954. 

Ga —Central of Georgia Ry Co v. 
Waxelbaum Produce Co., 89 S E. 
635, 18 (3a App. 489 

Ill —Gariepy v. Chicago Service 
Parking Co, 112 NE.2d 924, 360 
Ill App 320. 

Me —American Oil Co. v. Carlisle, 63 
A 2d 676, 144 Me 1. 

MiN.s—McCaskill v. Little, 68 So.2d 
801, 214 Miss 331. 

Mo—Gottschalk v. Wells, 274 S.W. 
399 

Robertson v. Robertson, App, 
163 SW. 266, affirmed 192 S.W 
988, 270 Mo. 137 

Neb— Corpus Juris quoted in Ham- 
aker v, Patrick, 244 N.W. 420, 421, 
123 Neb. 809, 

Okl —Keenan v. Chastain, 164 P. 
1145, 64 Okl 16. 

Or—Wood V. Sprague, 106 P.2d 287, 
165 Or. 122. 

S.C.—Johnson v. Adams’ Estate, 136 
S E. 885, 138 S.C. 409—Ex parte 
National City Securities Corpora¬ 
tion, 123 SB. 773, 129 S.C. 109. 
Tenn—^Wagner v. Wagner, 8 Tenn. 
Civ.App 264. 

Tex—Glenn v. Armstrong, Civ.App., 
284 S W 2d 166—^Murray v. Brisco. 
Civ App., 209 S.W.2d 976—Daily v. 
Brown, Civ.App., 26 S.W.2d 400— 
Sherrod v. Pollard, Civ.App., 21 S 
W.2d 1101—Rockwell Bros. & Co 
V. Lee, Civ App., 21 S.W.2d 30— 
Hendrick v. Blount-Decker Lumber 
Co., Civ.App., 200 S.W. 171—Smith 
Bros. Grain Co. v. Jenson, Civ.App, 
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174 SW. 981—Milner v. Sims, Civ. 
App, 171 S.W. 784. 

Wash.—Hansen v. Llndell, 129 P.2d 
234, 14 Wa8h.2d 643 
W.Va.—Backus v. Abbot, 69 S.E.2d 
48, 136 WVa. 891—Turk v. McKin¬ 
ney, 62 S.E.2d 388, 132 W.Vo. 460 
—Gapp V. Gapp, 30 S.E.2d 530, 126 
W.Va. 874. 

3 C.J. p 1343 note 88. 

Xaterferenoe with ezoluslve Jnrlsdio- 
tloii of other court 
Judgment perpetuating an injunc¬ 
tion restraining the opening and op¬ 
eration of a road is reviewable, even 
in the absence of assignments of er¬ 
ror, as presenting a fundamental 
question in nullifying judgment of 
the commissioners’ court in a matter 
peculiarly within its jurisdiction. 
Tex—McCloskey v. Heinen, Civ. 

App., 266 S.W. 193. 

Want of equitable Jurlsdlotloii 
Where want of equitable jurisdic¬ 
tion is apparent because of the exist¬ 
ence of an adequate remedy at law, 
or otherwise, the appellate court will 
consider the defect although it has 
not been raised in the assignment of 
errors. 

Fla—Cook V. Pontious, 123 So. 766, 
98 Fla. 373. 

3 C.J. p 1343 note 88 [c]. 

Uaslgned bill of complaint 
Fact that proceeding was based 
entirely on an unsigned bill of com¬ 
plaint raised a jurisdictional ques¬ 
tion, which could not be ignored on 
appeal, even though the matter was 
not included in the assignments of 
error. 

WVa.—Morris v. Gates, 20 S.E.2d 
118, 124 W.Va. 276. 

50. Ind.T.—Doleman v. Muskogee, 
104 S.W. 601, 7 Ind.T. 234. 

Wash.—Corpus Jhris Beonndnm cited 
in In re Whittier’s Estate, 176 P.2d 
281, 292, 26 WaBh.2d 833. 

3 C.J. p 1843 note 89. 

51. Tex.—Cowart v. Miner, Civ. 
App., 17 S.W.2d 1077, error dis¬ 
missed. Com.App.. 29 S.W.2d 1007. 
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thit errors or defects with respect to the plead¬ 
ings, parties, or process, must ordinarily be present¬ 
ed by proper assignment of error to be open for 
consideration in the appellate court. Application of 
this rule may, however, be modified by reason of the 
recognition of the exception, noted supra subdivi¬ 
sion a of this section, as to plain or fundamental 
errors apparent of record. ^ 

With respect to pleadings, it is often held, under 
such an exception, that no assignment of error is 
necessary to present for review the sufficiency of 


the declaration, bill, complaint^ petitioni answer, or 
plea to state a cause of action or defense, or to sup¬ 
port the judgment,52 and that the court will, without 
an assignment of error, notice the objection that 
the judgment was rendered without proper plead¬ 
ings or is not supported by the pleadings that it 
was erroneously rendered on the pleadings;®* or 
that there was error in the court's ruling on a gen¬ 
eral demurrer or exception to a petition,®® answer,®® 
or other pleading.®^ 

A wrong ruling on a special exception or demur¬ 
rer is not, however, fundamental error ;®* and error 


aa. Fla.—Marquette v. Hathaway. 
76 So.2d 648--Smlth v. Pattishall. 
176 So. 568. 127 Fla. 474, 129 Fla. 
498. 

Idaho.—Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 80 P.2d 1076, 64 Idaho 270— 
Western Loan & Building Co. v. 
Gem Slate Lumber Co., 185 P. 554, 
82 Idaho 497. 

N.C.—Dulln V. Williams, 79 S.E.2d 
213, 239 N.C. 33. 

Or.—State ex rel Moltzner v. Mott, 
97 P.2d 960, 163 Or. 631. 

Pa.—Taggart v. De Fillippo, 173 A. 
423, 315 Pa. 438. 

Tex.—Dulin v. Fain, Clv.App., 22 S. 
W.2d 707—Briley v. Hay. Clv.App., 
13 S.W.2d 997. 

8 C.J. p 1343 note 93. 

Abseaoe of esseatial aUegatioa 

(1) W'hero neither party in an ac¬ 
tion for damages for false represen¬ 
tations in the exchange of land al¬ 
leged the value of a farm given in 
trade, there was fundamental error, 
necessitating a reversal of a Judg¬ 
ment for plaintiff, regardless of 
whether it was presented by appel¬ 
lant's assignment. 

Tex.—^McCrea v. Spruill, Clv.App., 
248 S.W. 114. 

(2) Error apparent on face of pe¬ 
tition of trespass to try title which 
contained no adequate description of 
land would be considered even in the 
absence of an assignment of error. 
Tex.—Stewart v. Collatt, Civ.App., 

Ill S.W.2d 1181. 

Pleadings raising only issues of law 

Where the pleadings did not raise 
an issue as to the facts but only re¬ 
garding the proper construction of a 
contract which was fully set out and 
ae to whether certain pleaded facts 
avoided defendant bank's defense 
that its guaranty was void because 
ultra vires, such errors may be de¬ 
termined without recourse to the 
statement of facts and may be re¬ 
viewed under the doctrine of funda¬ 
mental error without assignments of 
error. 

Tex.—^First Nat. Bank v. Crespi' & 
Co., Clv.App.. 217 S.W. 706, dis¬ 
missed for want of Jurisdiction. 


Want of equity 

The appellate court will take no¬ 
tice that a bill in equity is without 
equity, although appellant has ig¬ 
nored it in his assignment of errors 
Fla.—^Empire Securities Corporation 
V. Pontious, 123 So. 767, 98 Fla. 
880—Cook V. Pontious, 128 So. 766, 
98 Fla. 37$. 

3 C.J. p 1343 note 88 [c]. 

Zasuldcieacy of desorlptioa 

In trespass to try title action, in¬ 
sufficiency of description contained 
in petition of realty involved is an 
error, which, apparent on face of 
record, is to be considered even in 
absence of any assignment of such 
error. 

Tex.—Leach v. Cassity's Estate, Civ. 
App., 279 S.W.2d 630, error refused 
no reversible error. 

JLUegatioiis of bill to remove 
oloud from title were held so funda¬ 
mentally defective as to constitute 
insufficient basis for final decree for 
complainant. 

Fla.—Butler v. De Soto Nat. Bank 
of Arcadia, 135 So. 897, 102 Fla. 
464. 

53. See infra subdivision f of this 
section. 

64. See infra subdivision f of this 
section. 

65. Kan—Clark v. Meyers, 244 P.2d 
217, 173 Kan. 96. 

Mo —St. Paul Fire & Marine Ins. Co. 
V. American Trust Co., 222 S.W. 
137. 

Nev.—Talbot v. Mack, 169 P. 26, 41 
Nev. 246. 

Tex.—Travelodge Corporation v. 

Schwake, Clv.App., 126 S.W.2d 623 
—Double Seal Ring Co. v. Keith, 
Civ.App., 107 S.W.2d 428, error re¬ 
fused—Baxter v. Jarrell, Clv.App, 
84 S.W.2d 316—^Driscoll v. Shaw, 
C1V.APP., 24 S.W.2d 1106—Ickert v. 
Minor, Civ.App., 22 S.W.2d 741— 
Beldon v. McColl, Civ.App., 21 S.W. 
2d 67—Elder v. Highsmith, Civ. 
App., 10 S.W.2d 786—Johnson v. 
Stiles, Civ.App., 5 S.W.2d 861— 
Wakefield v. Burchers, Civ.App., 4 
S.W. 2d 218—Lumbermen's Recip¬ 
rocal Ass'n V. Ryan, Civ.App., 299 
S.W. 701—Kohl V. Porter, Civ.i^p., 
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296 S.W. 824—Payne v. Finley, Civ. 
App., 291 S.W. 944—Roddy v. 
Borchelt, Clv.App., 288 S.W. 816— 
Colwick V. Wright, Clv.App., 276 S 
W. 162—Home Ben Ass'n of Hen¬ 
derson County V. Boswell, Clv.App., 
268 S.W. 979—Price v. Biggs, Civ. 
App., 217 S.W. 286—Richardson v. 
Terry, Civ.App., 212 S.W. 623, dis¬ 
missed for want of Jurisdiction— 
Cudahy Packing Co. v. Missouri, 
K. & T. Ry. Co. of Texas, Civ.App . 
206 S.W. 854, error refused—Gray¬ 
son County V. Harrell, Clv.App., 
202 S.W. 160, error refused—^Pearl- 
stone V. Western Union Telegraph 
Co., Civ.App., 199 S.W. 860—Suhre 
V. Kott, Civ App., 193 S.W. 417. 

8 C.J. p 1344 note 96. 

50. Tex.—Terrell v. General Motors 
Acceptance Corporation, Clv.App., 
59 S,W.2d 442—Bradley v. Jones, 
Civ.App., 38 S.W 2d 877—Morrison 

V. Western Union Telegraph Co., 
Civ.App., 86 SW.2d 216—Freiden- 
bloom V. McAfee, Civ.App., 167 S 

W. 28. 

3 C.J. p 1344 note 97. 

Motion to strike answer 

Although no error was assigned 
upon the sustaining of a motion to 
strike defendant’s answer, the mat¬ 
ter may be reviewed by the appellate 
court in the interest of Justice, it be¬ 
ing In effect a demurrer to the an¬ 
swer. 

Colo.—Gougar v. Buffalo Specialty 
Co., 141 P. 611, 26 Golo.App. 6. 
Where all speolal exoeptloBg to ap- 
pellant’B answer were substantially 
gsnoral demnrrsrs, Judgment will not 
be affirmed, regardless of the action 
of the court on general demurrers, 
although special exception includes 
general demurrer, and although ac¬ 
tion of the trial court in sustaining 
special exceptions has been waived 
by failure to assign error thereto. 
Tex.—A.nder8on v. First Nat Bank, 
Civ.App., 191 S.W. 886, error dis¬ 
missed. 

57. Tex.—Spencer v. Temple Trust 
Co., Oiv.App., 86 8.W.2d 602. fol¬ 
lowed in 86 S.W.2d 606. 

58. Tex.—^Ferguson v. Fergtison, 
Civ.App., 93 S,W.2d 618—Bradley V. 
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in allowing an amendment to a pleading is not error 
apparent of record which must be considered with¬ 
out assignment of error, where the amendment is 
made to appear only by motion to correct the rec¬ 
ord.**® No assignment of error is necessary in or¬ 
der for an appellate court to notice matters con¬ 
tained in a special issue, even though not included 
in the pleadings.® 

Want of service of process,®® or of necessary par¬ 
ties,is sometimes regarded as fundamental error 
for which no assignment is needed. There is other 
authority, however, holding that want of process is 
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not within an exception as to pUin errors;*^ also, 
it has been held that a defect in a return upon a 
scire facias is not a fundamental error.** 

d. Eridenee and Xnstroctions 

Brrors to the evidence or Inetruotlone ere oenerelty 
not within exceptions dispensing with the necessity of en 
assignment of error as to plain or fundamental errors ap¬ 
parent of record. 

Exceptions as to plain or fundamental errors ap¬ 
parent on the face of the record are usually held 
not to apply to errors as to the admission or exclu¬ 
sion of evidence,®^ or its sufficiency,®® or as to the 


Jones, Clv.App., 88 S.W.2d 877— 
Navarro County Levee Improve¬ 
ment Dist. No. 8 V. Owens, Civ. 
App., 85 S.W.2d 771—Donoho v. 
Lewis, Clv.App., 1 S.W.2d 481, af¬ 
firmed, Com.App., 12 S.W.2d 983— 
Moye V. Houston Oil Co. of Texas, 
Civ.App.. 260 S.W. 294—Nystel v. 
Gully, Clv.App., 257 S.W. 286— 
Kelly v. Southwestern Bell Tele¬ 
phone Co., Clv.App., 236 S.W. 151, 
affirmed, Com.App., 248 S W. 658 
—Western Union Telegraph Co. v. 
Golden, Clv.App., 201 S.W, 1080. 

59. Tex —Gordon v. State, Civ App , 
151 S.W. 867. 

3 C J. p 1344 note 2. 

69.5 Tex.—Scott v. Gardner, Civ. 
App, 159 S.W.2d 121, error re¬ 
fused. 

60. Tex.—De Proy v. Progakis, 
Com App, 269 S.W. 78. 

Scott V. Jackson, Civ.App, 37 
S.W.2d 1068—Mays & Mays v 
Flattery, Clv.App., 252 S.W 860, 

61. Fla. — Lovett v. Lovett, 112 So. 
768, 98 Fla. 611. 

Miss.—Robbins v. Berry, 47 So 2d 
846, 209 Miss. 422. 

Tex.—Sharpe v. Landowners Oil 
Ass'n, Com.App., 92 S.W.2d 435, 
127 Tex. 147. 

McCurdy v. Richey, Civ.App., 94 
S.W. 2d 837—Judd v. Wyche, Civ. 
App., 80 S.W.2d 808—Peterson & 
Tvrdik V. Mueller-Huber Grain 
Co., Clv.App., 58 S.W.2d 890—Scott 
V. Jackson, Clv.App., 37 S.W. 2d 
1068—Dial v. Martin, Civ App, 8 
S.W.2d 241—Bonner v. City of 
Texarkana, Clv.App., 227 S.W. 506. 
8 C.J. p 1344 note 98. 

Ssld not fundamental error 

Failure to make holder of first 
mortgage lien on realty a party to 
suit by purchasers to rescind con¬ 
tract to purchase realty and convey¬ 
ance thereof was not fundamental 
error apparent on face of record, 
where the evidence showed that 
plaintiffs took the realty subject to 
mortgage lien note but did not as¬ 
sume any personal liability on note 
as alleged in plaintiffs’ pleadings. 
Tex. — Ellard v. Chiara, Civ.App., t52 j 
8.W.8d 991. I 


62. U.S.—Rogers v. Penobscot Min. 
Co., S.D., 154 P. 606, 83 C.C.A. 380. 

63. Tex.—Fvans v. State, 25 Tex. 
80. 

64. Tex.—^National Compress Co. v. 
Hamlin, 269 S.W. 1024, 114 Tex. 
375. 

National Compress Co. v. Ham¬ 
lin, Clv.App., 264 S.W. 488, Interna¬ 
tional Travelers’ Ass’n v. Grilling, 
Clv.App, 264 S.W. 488, Chapman v. 
Leaverton, Clv.App, 263 S.W. 1083, 
L. B. Price Mercantile Co. v. 
Moore, Clv.App., 263 S.W. 667, 
Mims V. Hunken, Clv.App., 262 
SW. 930, and Texas & N. O. Ry. 
Co. V. Wagner, Civ.App., 262 S.W. 
902. 

3 C.J. p 1344 note 5. 

Admission of secondary evidenoe 
without foundation 

It has been held that It Is not 
fundamental error of law apparent 
on the record, within the meaning of 
the exception, for the court to admit 
secondary evidence of the execution 
and contents of a deed without pre¬ 
liminary proof of loss of the orig¬ 
inal. 

Tex.—^William M. Rice Inst. v. Free¬ 
man, Clv.App., 146 S.W. 688. 
Order striking all of plalntilTs 
evidence in trespass to try title was 
not fundamental error, and could not 
be considered in the absence of an 
assignment of error. 

Tex.—Wald v. Mills, Clv.App, 8 S.W. 
2d 622. 

65. Tex.—Diversified Fruit Farms 
V. Johnson, Com.App., 58 S.W.2d 
73—Blackmon v. Trail, Com.App., 
12 S.W.2d 967—Harlington Land & 
Water Co. v. Houston Motor Car 
Co., Com.App., 209 S.W. 146. 

Cox V. Chamberlin Metal Weath¬ 
er Strip Co., Clv.App., 144 S.W.2d 
656—Fowlkes v. Fowlkes, Civ.App., 
183 S.W.2d 241—Jones v. Liberty 
Mut Ins, Co., Civ.App., 131 S.W.2d 
776, error dismissed. Judgment 
correct—Nickel v. Nickel, Clv.App, 
180 S.W.2d 1086—Parker v. Bridge¬ 
port Mach. Co., Civ.App., 91 S.W. 
2d 807—^Hardwicke v. Trinity Uni¬ 
versal Ins. Co., Civ.App., 89 S.W. 
9d 600, error dismissed—Coleman 
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Mut. Aid Ass’n v. Muse, Civ.App., 
67 S.W 2d 893—Gibbons v. McRob- 
erts, Civ.App., 48 S.W.2d 733— 
Burkhart v. Brownfield, Civ.App., 
33 S.W.2d 886—Conn v. Belk, Civ. 
App., 26 S.W.2d 293—Arrington v. 
Southern Pine Lumber Co., Civ. 
App., 16 S.W.2d 166—Shaw v. Cen- 
terfield Oil Co, Clv.App., 10 S.W. 
2d 144—Austin V. St. John, Civ. 
App., 6 S.W.2d 224—Read v. Glid- 
den Stores Co., Civ.App., 293 S.W- 
243—Hutchison v. Dwyer, Civ. 
App., 289 S.W. 1021, reversed on 
other grounds, Com.App., 296 S.W. 
600—Zlpperle v. Heinzerling Oil 
Corporation, Clv.App., 274 S.W. 269 
—Proctor V. Miller, Clv.App., 278 
S.W. 327—Burton Rountree & Co. 
V. Bailey & Collins, Clv.App., 270 
SW. 906—Roger Oil Co. v. Nich¬ 
ols, Civ.App, 266 S.W. 1106—Wil¬ 
liams V. Kincannon, Clv.App., 265 
S.W. 926—Wilkins v. Dagle, Civ. 
App., 266 S.W. 918—Phillips Pe¬ 
troleum Co. V. Booles, Clv.App., 
261 S.W. 439, affirmed, Com.App., 
276 S.W. 667—Holt v. Uvalde Co., 
Civ.App., 268 S.W. 286, reversed 
on other grounds, Com.App., 269 
S.W. 73—Business Men's Oil Co. v. 
Priddy, Civ.App., 248 S.W. 408, 
writ of error dismissed 278 S.W. 
1114, 114 Tex. 681—Security Ins. 
Co. V. Sellers-Sammons-Signor Mo¬ 
tor Co., CIV.APP., 235 S.W. 617, 
error refused—iSltna Accident & 
Liability Co. v. Trustees of First 
Christian Church of Paris, Civ. 
APP., 218 S.W. 637—Galveston, H. 
& S. A. Ry. Co. V. Cook, Civ.App., 
214 S.W. 539, dismissed for want 
of jurisdiction—Rowe v. Colorado 
& S. R. Co., Civ.App., 206 S.W. 781, 
error refused—Palm v. Nunn, Civ. 
App., 203 S.W. 1124, error refused 
—Hooker v. State, Clv.App., 197 
S.W. 481, error refused—^Houston 
& T. C. Ry. Co. v. Roberts, Civ. 
App.. 194 S.W. 218—Missouri, K. 
& T. Ry. Co. of Texas v. Wash¬ 
burn, Clv.App., 184 S.W. 680, error 
refused—^Petty v. City of San An¬ 
tonio, Clv.App., 181 S.W. 224— 
Stephenville, N. & S. T. Ry. Cow 
V. Wheat. Clv.App., 178 .S.W. 974--. 
Todd y. St. Louis SouthwesterR 
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giving of, or failure to give, instructions.®^ 

Nevertheless, a few cases hold that plain or 
fundamental error, reviewable without an assign¬ 
ment, may consist in the admission of evidence 
which is clearly erroneous,®*^ or clearly in disregard 
of a recognized public policy or a positive statutory 
provision,®® or in the exclusion of evidence the truth 
and materiality of which are admitted in appellee's 
brief.®® Also, fundamental error has sometimes 
been held to exist because of failure of the trial 
court properly to instruct the jury, or erroneous in¬ 
struction to them in a vital matter,*^® or because of 
an affirmative misdirection of the jury as to the law 
of the case on the undisputed facts, when a peremp¬ 
tory instruction for one of the parties should have 
been given,*^! the submission of the case to the jury 
on an issue not raised by the pleadings,*^® or the 


giving of an instruction authorizing a finding for 
plaintiff on an issue not made by the pleadings.*^® 

Where plaintiff, having the burden to make out a 
case, fails to do so, an assignment of error is not 
necessary.'^®-® 

e. Dismissal, Nonsuit, or Direction of Verdict 

Error as to a diamissal or nonsuit, or the direction of 
a verdict, Is sometimes held to be within the exceptions 
as to plain or fundamental errors apparent of record. 

Although, as noted supra § 1229, it is generally 
necessary to assign error in rulings on motions to 
dismiss, for a nonsuit, or for the direction of a ver¬ 
dict, it is sometimes held, under exceptions as to 
plain or fundamental errors apparent of record, that 
the appellate court may, without an assignment of 
error, consider error of the lower court in dis¬ 
missing the suit,^® or in granting a judgment of 


Ry. Co. of Texas, Clv.App., 173 S. 
W. 617—Marks v. Sambrano. Civ. 
App.. 170 S.W. 646—-Marls v. Ad¬ 
ams. Clv.App., 166 SW. 475, modi¬ 
fied on other grrounds, Com.App., 
213 S.W. 622. 

S C.J. p 1344 note 6. 

Total wamt of svldoaos, or clear 
insufflclenoy of evidence, to support 
a Judgment, verdict, or finding has 
been held a fundamental error re- 
viewable without being assigned. 
Tex.—Hines v. Walker, Clv.App., 225 
S.W. 837, error refused—South¬ 
west Texas Oil & Gas Co. v. Boy¬ 
kin, Clv.App., 206 S.W. 216, af¬ 
firmed Boykin v. Southwest Texas 
Oil & Gas Co., Com.App., 256 S.W. 
681—National Union Fire Ins. Co. 

V. Patrick, Clv.App., 198 S.W. 
1060. 

S C.J. p 1344 note 10. 

66. Tex.—Cox v. Citizens' State 
Bank of Rockdale, Civ.App., 62 S. 

W. 2d 696. 

S C.J. p 1344 note 7. 

■rrov la the charge detezmlaahle 
only hy aa exaaiinatloa of the etate- 
xaeat of facts outside of the record 
proper is not fundamental error 
which the appellate court is required 
to notice without an assignment of 
error. 

Tdx.—^Davenport v. Taylor County 
Tuberculosis Ass’n, Civ. App., 72 
S.W.2d 407—Cox v. Citizens' State 
Bank of Rockdale, Clv.App., 62 S. 
W.Zd 695—Boddy v. Petro, Civ. 
App., 260 S.W. 675. 

Mlure or refusal to suhaait na- 
ocatcoverted questioa of fact is not 
fundamental error. 

Tex*—Clapp V. Royer, 67 S.W. 346, 
28 Civ,App. 29. 

67. Tex,—Evants v. Erdman, Civ. 
App., 163 S.W. 929. 

S C.J. p 1844 note 8. 


riaaaolal worth 

Proof of the financial worth of 
defendant, in an action for personal 
injuries, where there is no basis for 
even a suspicion that defendant 
would be liable for punitive dam¬ 
ages, was error which was so high¬ 
ly prejudicial to defendant that ap¬ 
pellate court would notice error not¬ 
withstanding it was not distinctly 
assigned as error. 

Miss—^Jones v. Carter, 7 So.2d 619, 
192 Miss. 603. 

68. Pa.—Canole v. Allen, 70 A. 1053, 
222 Fa. 166. 

69. Tex,—Dunn v. Epperson, Civ. 
App., 176 S.W. 837. 

76. Ind.—^Keeshin Motor Express 
Co. V. Glassman, 38 N.E.2d 847, 
219 Ind. 638. 

Or.—Lfinkhart v Savely, 227 P.2d 
187, 197 Or. 484. 

Pa —Carlton v. Sley System Ga¬ 
rages, 17 A.2d 748, 143 Pa.Super. 
127. 

Tenn.—Tennessee Cent. R. Co. v. 
Morgan, 175 S.W. 1118, 132 Tenn. 
1 . 

Tex.—^Whlte v. Lone Star Wool- 
Mohair Co-Operative Ass'n, Civ. 
App., 96 S.W 2d 178—Amarillo Oil 
Co. V, Ranch Creek Oil & Gas Co., 
Civ.App., 271 SW. 145, error dis¬ 
missed, Com.App., 288 S.W. 1114. 
3 C.J. p 1345 note 11. 

Birror in the iastmctlon m to the 
oredihility of a witaessi equivalent 
to deprivation of the constitutional 
right of trial by jury, will be con¬ 
sidered by the supreme court as if 
properly assigned. 

Tenn.—Tennessee Cent. R. Co. v, 
Morgan, 176 S.W. 1148, 132 Tenn. 
1 . 

railure to preseut Issue clearly iu- 
▼olved 

When evidence tends to show that 
the contract sued on Is void for 11- 
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legality, failure of trial court to 
present such issue is fundamental 
error, and the appellate court must 
consider it, even In the absence 
either of a pleading setting up such 
illegality or of assignment present¬ 
ing it in the appellate court. 

Tex.—^Amarillo Oil Co. v. Ranch 
Creek Oil A Gas Co., Civ.App, 271 
S.W. 146, error dismissed. Com. 
App., 288 S.W. 1114. 

71. Tex.—Harper v. Dodd, 70 S.W. 
223, 30 Civ.App. 287. 

72. Tex —Evants v. Erdman, Civ. 
App, 163 S.W. 929. 

73. Tex.—^Wichita Falls Traction 
Co. v. Elliott, Civ.App, 86 S.W.2d 
1093, certified questions answered. 
Com App., 81 SW.2d 669—Ilolsom- 
back V. Taylor, Civ.App., 61 S.W. 
2d 544. 

3 C.J. p 1345 note 14. 

Issue of trust uot raised In pleadings 

In an action for rent where inter¬ 
vener claimed ownership of the 
property and plaintiff claimed that 
intervener held property in trust for 
plaintiff, error in instruction upon 
that issue, where such issue was not 
in the pleadings, was fundamental 
and fatal to the judgment though 
error was not assigned. 

Tex.—Holsomback v Taylor, Civ. 
App., 61 S.W.2d 644. 

73.5 Iowa.—Ida Grove Independent 
School Dist. V. Ida County, 286 N. 
W. 407, 226 Iowa 1237. 

Judgmsut rsvsrsed 
Iowa.—Ida Grove Independent School 
Dist V. Ida County, supra. 

74. Tex.—Morgan Warehouse & 
Commercial Co. v. Gilbert Mfg. 
Co., Civ.App,, 60 S.W.2d 1063. 

3 C.J. p 1346 note 17. 

Dismissal for want of prosseutloa 
Where the record of an appeal 
contains no statement of facts, bills 
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nonsuit.^8 An appeal from a judgment notwith¬ 
standing the verdict presents the identical question 
which is presented by an appeal from a judgment of 
nonsuit, and if the one presents only an error of law 
which may be inquired into without a specification 
of insufficiency, so must the other.’^B-B 

A number of cases from the Texas courts of 
civil appeals hold that error in the granting or re¬ 
fusing of a motion for a directed verdict or peremp¬ 
tory instruction is fundamental error apparent of 
record which may be considered without assign¬ 
ment,*^® at least where the error can be readily dis¬ 
covered by an examination of the evidence but 
the supreme court and the commission of appeals 


have ruled otherwise,^® and a number of civil ap¬ 
peals cases follow this latter view.^® 

f. Verdict, Findings or Oonclnsions, and Judg¬ 
ment or Decree 

Excaptlont dlspenting wtth the neceielty of an aa- 
aignment of errora aa to plain or fundamental errora ap¬ 
parent of record have been applied to errora of that nature 
in the verdict, findinga, Judgment, or decree. 

Notwithstanding the general rules stated supra 
§§ 1230-1232, it is often held, under exceptions as 
to plain or fundamental errors apparent of record, 
that the appellate court will consider, without any 
assignment of error, a jurisdictional or other plain 
or fundamental error in the judgment or decree, or 
in the rendition or entry thereof.®® This is true of 


of exemption, or aasignim^nta of er¬ 
ror, if it Is apparent from the record 
that Bustainingr exceptions to plain¬ 
tiff's petition or dismissing the suit 
for want of prosecution was funda¬ 
mental error, the appellate court is 
compelled to pass on the record only 
where the procedure recited In the 
Judgment is tantamount to a finding 
of fact and conclusion of law. 

Tex—Nystel v. Gully, Civ App., 257 
S.W. 286. 

76. Ga—Hall v. Browning, 80 S.E 
2d 345, 71 GaApp. 194. 

N.C.—Queen v. Snowbird Valley R. 
Co., 76 SE 682, 161 N.C. 217. 

“An error in granting a nonsuit 
is an error of law which may be re¬ 
viewed on appeal from the judgment 
when presented by bill of exceptions 
without any specification of Insuffi¬ 
ciency of the evidence in the bill.” 
Cal —Silva V. Market St. Ky Co., 
123 P.2d 904, 905, 50 C.A.2d 796. 
76.6 Cal.—Silva v. Market St Ry. 
Co., supra. 

SpeolflcatioiL of Insnffioie&cy of evi-^ 
deace held not necessary 

Cal —Silva v. Market St. Ry. Co., su¬ 
pra. 

76. Tex.—-Shell Petroleum Corp. v. 
Howth, Civ App., 133 S.W.2d 253, 
modified on other grounds Shell 
Oil Co. V. Howth, 159 S.W.2d 483, 
138 Tex. 367—^White v. Lone Star 
Wool-Mohair Co-op. Ass'n, Civ 
App., 96 S.W.2d 178—Gaines v. 
First State Bank of Bellevue, Civ. 
App., 28 S.W.2d 297, affirmed 
First State Bank of Bellevue v. 
Gnines. 60 SW.2d 774, 121 Tex. 
668—Campbell v. F. W. Woolworth 
Co., Clv.App., 16 S.W.2d 907— 
Walker v. Dawley, Clv.App., 4 S. 
W.2d 169—Tlblier v. Perez, Civ. 
App., 277 S.W. 189—Hovey v. 
Sanders, Clv.App., 174 S.W. 1026— 
Neville v. Miller, Clv.App., 171 S. 
W. 1109—First State Bank & Trust 
Co. of Hereford v. Southwestern 
Engineering & Construction Co., 
Clv.App., 170 S.W. 860—^Harper v. 


Dodd, 70 S.W. 223, 30 Clv.App. 
287. 

3 C.J p 1345 notes 19. 20. 

77. Tex.—White v. Lone Star Wool- 
Mehair Co-op. Ass’n, Clv.App., 96 
SW.2d 178—Russell v. Old River 
Co, Clv.App., 210 S.W. 705—Hen¬ 
drick V Blount-Docker Lumber 
Co.. Clv.App, 200 S.W. 171, 173. 
“Whether or not a peremptory in¬ 
struction la an ‘error apparent upon 
the face of the record’ would in 
every case depend upon the ease or 
the difficulty with which it may be 
ascertained. If the question is 
doubtful, or the discovery of the er¬ 
ror involves an extended examina¬ 
tion of the statement of facts, it 
would not fall within the above defi¬ 
nition of an ‘error upon the face of 
the record ’ We therefore conclude 
that the fact that a peremptory in¬ 
struction is given does not per ae 
make the error one which should be 
considered in the absence of appro¬ 
priate objections and proper assign¬ 
ments ” 

Tex.—Hendrick v. Blount-Decker 
Lumber Co., supra. 

78. Tex—Moore v. Krenex, Com. 
App., 39 S,W.2d 828. 

79. Tex.—Commercial Inv. Co. of 
Uvalde v Graves, Clv.App., 132 
S.W.2d 439, error refused—Gon¬ 
zalez V. Allanza Hispano-Ameri- 
cana. Civ.App., 112 S W.2d 802— 
Cox V. Rio Grande Valley Tele¬ 
phone Co., Clv.App., 13 S.W.2d 918, 
error dismissed—Meuly v. Miley, 
Clv.App., 16 S.W.2d 664—Cavltt v. 
Cavltt, Civ.App., 296 S.W. 193— 
Underwood v. Hogg, Civ.App., 261 
S.W. 666—Needham v. Cooney, 
Civ.App., 173 S.W. 979. 

80. Arlz.—Ross v. White, 60 P.2d 
12, 46 Ariz. 304. 

Or.—Salene v. Isherwood, 144 P. 
1176. 74 Or. 36. 

Pa.—Schmitt v. City of Philadelphia, 
93 A. 879, 248 Pa. 124. 

Tex.—Linkenhoger v. Brown, Civ. 
App., 128 S.W.2d 163, error dis¬ 
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missed. Judgment correct—Press v. 
Davis, Civ.App., 118 SW.2d 982, 
modified on other grounds Quinn 
V. Press, 140 SW.2d 438, 136 Tex. 
60, 128 A.LR. 767—Shropshire v. 
Wolters, Civ.App., 105 S.W.2d 486, 
error dismissed. 

Wash. —Hansen v. Lindell, 129 P.2d 
234. 14 Wa8h.2d 643. 

3 C.J. p 1346 notes 24, 26. 

“In the condition of the record as 
it existed at the time the Judgment 
was rendered, in the absence of a 
motion for Judgment non obstante 
veredicto, it is our opinion the court 
was only authorized to declare a 
mistrial. His action, therefore, in 
rendering Judgment denying a recov¬ 
ery upon the policy presents funda¬ 
mental error.” 

Tex —Phlying v. Security Ben. Ass'n, 
Civ.App, 129 S.W 2d 368, 361, er¬ 
ror dismissed, Judgment correct. 

Default Judgment when no default 
existed 

Entering Judgment against defend¬ 
ant as if in default, when no default 
exists, constitutes fundamental er¬ 
ror reviewable without assignment 
of error. 

Fla—White v. Crandall, 137 So. 272, 
105 Fla. 70, reversed on other 
grounds 143 So. 871, 105 Fla. 70. 
Failure to give notloe of filing of 
final order and Judgment 
The supreme court will consider 
the failure of the trial court to com¬ 
ply with a superior court rule re¬ 
quiring notice of filing of final or¬ 
der and Judgment, although there is 
no appropriate assignment or argu¬ 
ment. 

Ariz.—Ross v. White, 50 P.2d 12, 46 
Ariz. 304. 

Failure to render judgment against 
nonappearlng and defaulting defend¬ 
ant is fundamental error. 

Tex.—Foust V. Jones, Civ.App., 90 
S.W.2d 666. 

Judgment for wrong party 

That Judgment was rendered foi 
heirs in an action by them and ad- 
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4ie objection fhtit the special findings of fact by the 
trial court are insufficient to support the judgment 
or conclusions of law;*i that a judgment was 
entered without findings of fact on all controlling 
issues that the judge accepted the jury verdict 
and rendered judgment without a negative jury 
finding to a special issue that the judgment 
does not conform to the verdict;*2 that the judg¬ 
ment was rendered without proper pleadings, or 
is not supported by the pleadings,82 6 or was er¬ 
roneously rendered on the pleadings ;82.io or that 
the findings are too conflicting or uncertain to sup¬ 


port the judgment.*) 

The rule has also been applied where the con* 
tention is that there are conflicts in the jury's ver¬ 
dict ;88.6 that the judgment was rendered on the 
jury’s verdict or findings on issues not raised by 
the pleadings that it was rendered notwithstand¬ 
ing the jury’s failure to answer all the special is¬ 
sues;*^ that the trial court failed to award dam¬ 
ages that the recovery is excessive, where the 
award was based on a mathematical computation,** 
or on an otherwise clearly erroneous basis that 


ministrator to recover property be- 
lotiffinff to the estate, notwithstand¬ 
ing the pendency of the administra¬ 
tion and the absence of pleaded ex¬ 
ceptions to the rule that such action 
could not be maintained, would be 
considered as fundamental error al¬ 
though such error was not specifical¬ 
ly assigned. 

Tex.—Qannaway v. Barrera, Civ. 
App., 74 S W 2d 717, reversed on 
other grounds Barrera v. Ganna¬ 
way. 106 S.W.2d 876, 180 Tex. 142. 
BsaditiooL of JadgSLSftt oa merits 
when only dismissal is proper 
A Judgment for defendant ren¬ 
dered on plaintiff's failure to appear 
will be reversed on plaintiff’s appeal 
therefrom, notwithstanding there 
waa no motion for new trial nor as¬ 
signment of error filed, since the 
rendition of such Judgment, instead 
of a dismissal without prejudice for 
want of prosecution, was funda¬ 
mental error. 

Tex.—Commercial Credit Co. v. Wil¬ 
son. Civ.App., 219 S.W. 298. 

81. Tex.—Companla Bancarla y de 
Inversiones, S. A. v. Border Nat. 
Bank. Civ.App., 265 S.W. 699. 
Utah.—Coon v. Utah Const. Co., 228 
P.2d 997, 119 Utah 446. 

Wash.—^Hansen v. Lindell, 129 P.2d 
234, 14 WaBh.2d 643. 

8 C.J. p 1345 note 26. 

That oonolusions of law ars not 
supported by findings of fact is fun¬ 
damental error which may be con¬ 
sidered without formal assignments 
Tex.—Compania Bancarla y de In¬ 
versiones, S. A. v. Border Nat 
Bank, Civ.App., 265 S.W. 599. 

81.6 Tex.—Headstream v. Mangum, 
C1V.APP.. 174 S.W.2d 496. 

81.10 Tex.—Headstream v. Mangum. 
supra. 

Contributory negligence 
Tex.—Headstream v. Mangum. su¬ 
pra. 

88 . Tex.—Blnclair-Pralrle Oil Co. v. 
Beadle. Civ.App.. 89 S.W.2d 426, 
error dismissed—City of San An¬ 
tonio V. Haynes, Civ.App.. 6 S.W. 
2d 206—^Flores v. Schwartz, Civ. 
App., 269 S.W. 266—Stubblefield v. 
Jones, Civ.App.. 230 S.W. 720, er¬ 


ror refused—Holmes v. Long. Civ. 
App.. 207 SW. 201. 

88.5 Ala.—John E. Ballenger Const 
Co. V. Joe F. Walters Const Co., 
184 So. 276. 236 Ala. 648. 

Ariz.—Chenoweth v. Budge, 146 P. 
406, 16 Ariz. 422. 

Tex — Mina. Ins. Co. of Hartford, 
Conn. V. Long, Com.App., 72 S.W. 
2d 688. 

Holsomback v. Taylor, Civ.App., 
61 S.W.2d 644—^Nacogdoches Inde¬ 
pendent School Diet V. Adams. Civ. 
App., 36 S.W.2d 567—West Texas 
Utilities Co. v. Pennington. Civ. 
App., 11 S.W.2d 588—American By. 
Express Co. v. Silvorstein-Schloss- 
berg Co., Civ.App., 271 S.W. 242— 
City of Bowie v. Painter. Civ.App., 
266 S.W. 498—Hendrick v. Blount- 
Decker Lumber Co, Civ.App., 200 
S.W. 171—Summergill v. Jemlson, 
Civ.App„ 201 S.W. 216—Matheson 
V. C-B Live Stock Co., Civ.App., 
198 S.W. 641, error refused. 

3 C.J. p 1344 note 94. 

88.10 Or.—Salene v. Isherwood. 144 
P. 1176, 74 Or. 35. 

Tex.—^Mack Mfg. Co. v. Ceding. Civ. 
App., 244 S.W. 168—Hendrick v. 
Blount-Deckcr Lumber Co., Civ. 
App., 200 S.W. 171—^Woodley v. 
Pike, Civ.App.. 189 S.W. 746—Mc- 
Phaul V, Byrd, Civ.App., 174 S.W. 
644. 

3 C.J. p 1344 note 96. 

Motion for Judgment on pleadings 
Appellate court would waive omis¬ 
sion of assignments of error as re- 
QUired by court rule on defendant’s 
appeal, where only point raised by 
defendant was that trial court erred 
In granting plaintlfTs motion for 
Judgment on pleadings. 

Minn—Fitzke v. Fitzke, 298 N.W. 
712, 210 Minn. 430. 

83. Tex.—Barton v. Wood, Civ. 
App., 162 S.W.2d 147—Steves Dis¬ 
tributing Co. V. Newsom, Civ.App., 
126 S.W.2d 364—^Indemnity Ins. Co. 
of North America v. Kelley. Civ. 
App., 44 S.W.2d 756—Boulting- 
house V. Thompson. Civ.App., 291 
S.W. 673. 

Wash—Hansen v. Lindell, 129 P.2d 
234. 14 Wash.2d 64S. 
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Point tsndsrafi in motion for nsw 
trial 

Where point that the findings of 
the Jury are in irreconcilable con¬ 
flict was not expressly raised on ap¬ 
peal. but such point was tendered 
in original and amended motion for 
new trial, the reviewing court will 
consider that issue. 

Tex.—Heed v. Massey, Clv.App.. 272 
S.W.2d 910. 

83.5 Tex.—Fruge v. James. Civ. 
App., 116 S.W.2d 1176. 

84 . Tex.—^Brewton v. Butler. Civ. 
App.. 12 S.W.2d 228—Sivalls Mo¬ 
tor Co, v. Chastain. Civ.App., 5 
S.W.2d 186. 

85. Tex.—Cisco Oil Mill v. Van 
Geem, Clv.App.. 166 S.W. 439. 

85.5 Tex.—Press v. Davis, Civ.App., 
118 S.W.2d 982. modified on other 
grounds Quinn v. Press, 140 S.W. 
2d 438, 135 Tex. 60, 128 A L.H. 767. 

86. Tex.—^The Homesteaders v. 
Stapp. Clv.App., 206 S.W. 743, er¬ 
ror refused. 

3 C.J. p 1846 note 27. 

87 . Colo.—Universal Indemnity Ins. 
Co. v. Tenery, 39 P2d 776, 96 Colo. 
10 . 

Tex.—Taylor v. Smith, Civ.App., 27 
S.W.2d 826—Sargeant v. Sargeant, 
Civ.App., 19 SW.2d 382, certified 
questions answered 16 S.W.2d 689, 
118 Tex. 343. 

3 C.J. p 1346 note 28. 

Amonat of damages 

Under familiar rules relating to 
fundamental errors, where they ap¬ 
pear from the face of the record, 
appellate court could take notice of 
fact that trial court rendered Judg¬ 
ment for an amount of actual dam¬ 
ages in excess of that sought in 
petition or proved. 

Tex.—Scott v. Gardner, Civ.App., 
169 S.W.2d 121, error refused, 
▼alas of property 
Where only evldencs as to value 
of property fixed value at less than 
verdict fixed by Jury, error was of 
sufficient importance to be consid¬ 
ered, even though not properly pre¬ 
sented for review. 

Colo.—Lambom v. Behoxn, 287 P.2d 
48, 182 Colo. 242. 



5 C.J.S. 

the verdict and the judgment following it did not 
completely dispose of all matters in controversy;** 
that a verdict is unfounded as a matter of law;** 
or that the conclusion of a master and the decree 
rendered thereon are, as a matter of law, not justi¬ 
fied by the facts found by him.** 

On the other hand, it has been held that the 
court will not consider, as fundamental error of 
law apparent on the record, and without an assign¬ 
ment of error, alleged error in rendering judgment 
against defendants jointly and severally, although 
the verdict was against them jointly,or in direct¬ 
ing that the judgment should bear interest at the 
contract instead of the legal rate ;** error in giving 
one defendant costs as against the other ;** error of 
the trial court, in an action to recover land, in find¬ 
ing that a bond for title, which it was claimed had 
been lost, had been executed by plaintiff's ancestor, 
the common source of title, to defendant's grantor 
or refusal of an intermediate appellate court to re¬ 
verse or reform a judgment in partition so as to al¬ 
low a life estate to a defendant who had made no 
claim thereto.** 


APPEAL §1239 

Bias of the jury in making a fii^ding, which can 
be determined only by an examination of the entire 
statement of facts, is not fundamental error ap¬ 
parent on the face of the record.** 

g. MiscellaaeoiiB Erron 

MItcellaneout errors of many types have been held, or 
held not, plain or fundamental errors apparent of record, 
within the meaning of exceptions making assignments of 
error unnecessary with respect to such errors. 

Under exceptions as to plain or fundamental er¬ 
rors apparent of record, it has been held that the 
appellate court may, without an assignment of er¬ 
rors, consider the question of laches,**^ the objec¬ 
tion, in an action to set aside an execution sale, that 
the land was sold at a grossly inadequate price,** 
the refusal of the trial court to hear any evidence 
before ruling on a plea of privilege,** the selec¬ 
tion,**-* or the lack of authority,^ of a special judge, 
error in partitioning land, owned by seven parties, 
into two parts,* lack of consideration for a com¬ 
promise agreement relied on,* error in connection 
with elections,* * error in filing an original motion 
for new trial after the term of court had ended 


AUowaiLCs of sums admitted to Ixave 
bssa rsoslvsd 

Where plaintiff, in an action to re¬ 
cover the contract price of undeliv¬ 
ered crops, alleged that, out of the 
portion of the crops rejected by de¬ 
fendant, plaintiff sold a portion and 
collected two hundred seven dollars 
and thirty cents, but the verdict and 
Judgment did not provide for such 
deduction, such error was of a fun¬ 
damental nature, although not com¬ 
plained of in the motion for new 
trial or by assignment of error. 
Tex.—Mercedes Produce Co. v. Rod¬ 
dy, Clv.App., 249 S.W. 249. 

improper items of damage included 
or allowed 

(1) In an action for breach of 
warranty in the sale of an elevator 
disposed of on special issues, where 
the amounts expended by plaintiff 
In repairing the elevator were al¬ 
lowed as damages, such error was 
fundamental and may be corrected 
by the appellate court under Rev.St. 
(1911) art 1626, although defendant 
did not assign the same as error. 
Tex.—Otis Elevator Co. v. Cook, Civ. 

App., 219 S.W. 646, dismissed for 
want of jurisdiction. 

(2) In a broker’s action for com¬ 
mission, where the jury’s findings 
did not authorize recovery of inter¬ 
est, accrued interest could not be 
Included in the Judgment, and its 
inclusion was fundamental error re- 
viewable without assignment of er¬ 
ror, Interest not being recoverable as 
suc^ but only as damages. 

Tex. —Joseph v. Bostick, Clv.App., 


264 S.W. 129, reversed on other 
grounds, Com.App., 276 S.W. 672. 
Bguitable considerations require 
the appellate court to take cogni¬ 
zance of the invalidity of part of the 
judgment reinstating a prior mort¬ 
gage with increased liens as against 
appellant’s subsequent mortgage, al¬ 
though no reason of appeal clearly 
raises the point. 

Conn—Lomas & Nettleton Co. v. 
Isacs, 127 A. 6, 101 Conn. 614. 

88. Tex.—St. Louis Southwestern 
Ry. Co. V. Texas Packing Co., Civ. 
App., 263 S.W. 864—^Maln v. Cart¬ 
wright, Civ.App., 200 S.W. 847. 

3 C.J. p 1846 note 29. 

Failnre to dispose of oross action 

(1) It has been held that the ques¬ 
tion of whether the judgment dis¬ 
posed of a cross action must be no¬ 
ticed, although not assigned. 

Tex —Bushnell v. Holterman, Civ. 
App., 32 S.W.2d 899. 

(2) Other authority, however, has 
held that the failure to dispose of 
defendant’s cross action against co- 
defendants is not fundamental er¬ 
ror, where not assigned as error by 
defendant, and no injury to defend¬ 
ant was shown. 

Tex—Humble Oil & Refining Co. v. 
Johnston, Civ.App., 6 S.W.2d 836. 

89. Tex.—^McCarty v. Pugh, Com. 
App., 265 S.W. 126. 

City of Desdemona v. Wilhite. 
Civ.App., 297 aw. 874--01d River 
Co. V. Barber, Civ.App., 210 S.W. 
768, error refused. 

Lack of evidentiary support see su¬ 
pra I 1289 d. 


90. U.S.—Central Impr. Co. v. Cam¬ 
bria Steel Co., Mo., 201 F. 811, 120 
C.C.A. 121. 

91. Tex.—Lloyd v. American Nat. 
Bank, Clv.App., 168 S.W. 786. 

92. Tex.—Lloyd v. American Nat. 
Bank, supra. 

93. Tex.—Missouri, etc, R. Co. v. 
Demere, Civ.App., 146 S W. 623. 

94. Tex.—Searcy v. Grant, 87 S.W. 
320, 90 Tex. 97. 

95. Tex.—Oar v. Davis, 161 S.W. 
794, 106 Tex. 479. 

96. Tex.—Locke v. Bralley, Civ. 
App., 60 S.W.2d 410. 

97. US.—Shea v. Nllima, Alaska, 
133 F. 209, 66 C.C.A. 263. 

98. Tex.—^Atcheson v. Hutchison, 61 
Tex. 223. 

99. Tex.—^First Nat. Bank v. South¬ 
west Nat. Bank of Dallas, Civ. 
App., 273 S.W. 951. 

99.6 Tex.—Johnson v. Willacy 
County Water Control & Improve¬ 
ment Dlst. No. 1, Clv.App., 186 S. 
W.2d 877. 

1. Tex.—Bailey v. Triplett Bros., 
C1V.APP., 278 S.W. 260—Texas & 
Pacific Coal Co. v. Ready, Civ.App., 
198 S.W. 1084. 

2. Tex.—^Hilgers v. Fannin, Civ. 
App., 294 S.W. 841. 

3. Tex.—Simmons Hardware Co. v. 
Adams, Clv.App., 147 S.W. 1196. 

3.5 Tex.—Holland v. Taylor, 270 
S.W.2d 219, 163 Tex. 483—^Ramsey 
v. Dimiop, 206 S.W.2d 979, 146 
Tex. 196. 
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and more than ten days after the date of the rendi* 
tion of the judgment,**^® or error in sustaining 
pleas in abatement addressed to counts which were 
abandoned.®-^® 

On the other hand, it has been held that the court 
will not coifsider, without assignment of error, as a 
fundamental error of law apparent on the record, the 
objection that a plaintiff foreign corporation had no 
capacity to do business in the statc,^ that a garnish¬ 
ment bond lacked a few dollars of being for the 
statutory amount,® or, in a suit to foreclose a tax 
lien, that the description of the property on the 
assessment sheets or tax rolls is insufficient.® 

Although the general rule is otherwise, as con¬ 
sidered supra § 1237, it has been held, under excep¬ 
tions as to plain or fundamental errors apparent of 
record, that the appellate court may, without an 
assignment of errors, consider the invalidity or 
unconstitutionality of a statute,^ or the illegality 
of a contract.* 

§ 1240. Case Submitted on Agreed State¬ 
ment 

In tome Jurisdictions, but not others, assignment of 
errors is not necessary on appeal from a Judgment or de¬ 
cree in a case submitted on an agreed statement of facts. 

In some jurisdictions no particular assignment of 
errors is necessary on appeal from a judgment or 
decree rendered in a case submitted on an agreed 
statement of facts, as the appeal brings up the en¬ 
tire record and is in itself a sufficient assignment of 
error;* but other cases hold an assignment of er¬ 
rors necessary even in such a case.^® 

It has been held that, where, on appeal from a 


Judghlent, dii j^iirtie's have agreed on the question on 
which the determination of the case was to be 
made to depend, error is thereby impliedly assigned, 
and no further assignment is necessary to enable the 
appellate court to consider it.^^ 

§ 1241. Case Advanced for Hearing on Sug¬ 
gestion of Delay 

Where the advancement of a caao for hearing, on ap¬ 
pellee’s suggestion that the appeal Is only for purposes of 
delay, opens up the entire record and requires the con¬ 
sideration of any error apparent on the record, no assign¬ 
ment of errors is necessary. 

Where the advancement and setting of a case 
down for hearing on appellee’s motion suggesting an 
appeal for delay, or the hearing of the case on ap¬ 
pellee’s motion for an affirmance with damages for 
delay, opens up the entire record and requires that 
any errors apparent on the record shall be revised, 
no assignment of errors is necessary for the con¬ 
sideration of such errors.!* 

§ 1242. Injunction 

An assignment of errors may be necessary in injunc¬ 
tion proceedings, unless there is a statute having a differ¬ 
ent effect. 

On an appeal in injunction proceedings, where no 
exception exists in favor of equity appeals, as 
noted supra § 1238, an assignment of errors is 
necessary.!* 

However, under a statute providing that the case 
on appeal from an interlocutory order granting or 
refusing an injunction may be heard and determined 
on the bill and answer and such affidavits and evi¬ 
dence as may have been admitted by the trial judge. 


3.10 Tex.—^Woodard v. Woodard, 

C1V.APP.. 166 S.W.2d 400. 

3.15 Tex.—Jones v. Traders A Gen¬ 
eral Ins. Co., Civ.App., 144 B.WM 
689. 

4 . Tex.—Arbuckle v. Bverybody's 
Gin, etc., Co., Civ.App.. 148 S.W. 
1136. 

5. Tex —Burge v. Beaumont Car¬ 
riage Co., 106 S.W. 232, 47 Clv.App. 
228. 

6. Tex.—Turner v. Houston, 61 S. 
W. 642, 21 CivJlpp. 214. 

7. Ariz.—State Consol. Pub. Co. v. 
Hill, 4 P.2d 666, 89 Ariz. 168. 

Tenn.—^Frazier v. Elmore, 178 S.W. 2d 
668, 180 Tenn. 282. 

Tex.—Houston Liightlng A Power Co. 
V. Jenkins, CivA.pp., 6 S.W.2d 1080. 

8 . Tenn.—Brannon v. l^visi 6 Tenn. 
App. 78, 


Tex.—Double Seal Ring Co. v. Keith, 
Civ.App., 107 S.W.2d 428, error re¬ 
fused—Rosson V. Bennett, Civ. 
App., 294 SW. 660—Caddell v. J. 
R. Watkins Medical Co., Civ.App., 
227 S.W. 226. 

Utah.—Hyde Park Town v. Cham¬ 
bers, 104 P.2d 220, 99 Utah 118. 

9. Cal.—In re Davidson, 131 P. 67, 
21 C.A. 118. 

N.C.—^Mershon v. Morris, 61 S.E. 
647, 148 N.C. 48. 

10. Mich.—Dennison v. Carpenter, 
181 N.W. 974, 213 Mich. 668. 

3 C.J. p 1332 note 60. 

11. Cal.—Haskell v. Title Guarantee 
& Trust Co., 249 P. 43, 79 C.A. 164. 

Tex.—Santa Rosa Infirmary v. City 
of San Antonio, Com.App., 259 S. 
W. 926. 

3 C.J. p 1346 note 44. 

ISL Tex.—Wallace v. Renfroe, Civ. 
App., 124 S.W.2d 466, error dis¬ 
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missed, judgment correct—Flo- 
boots Corporation v. Teas, Civ. 
App., 110 SW.2d 180, error dis¬ 
missed—Clem v. Fulghum, Civ. 
App., 37 S.W.2d 201, affirmed, Com. 
App., 68 S.W.2d 15—Oilmen's Re¬ 
ciprocal Ass’n v. Coe, Civ.App., 6 
S.W.2d 1046—American Soda Foun¬ 
tain Co. V. Wells, Civ.App, 294 S. 
W. 262—Rose v. Brantley, Civ. 
App., 262 S.W. 193—Levine v. Cul- 
lum Boren Co, Civ.App, 253 S.W. 
894—Ramey v. Phillips, Civ.App, 
253 S.W. 323—Guffey v. Farmers* 
& Merchants' State Bank, Civ. 
App., 260 S.W. 301—Southwestern 
Portland Cement Co. v. Schwartz, 
Civ.App., 212 S.W. 977. 

8 C.J. p 1346 note 45. 

13. N.C.—Lance v. CogdiH, 78 S.R 
2d 819, 288 N.C. 600—General 

Talking Pictures Corporation v. 
Electrical Research Products, 169> 
S.E. 19, 201 N.C. 148. 
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it has been held that in such case no assignment of 
error need be filed.^^ This latter ruling does not 
prevent assignments of error in the record from 
being looked to in considering the objections made 
to the order, and it is immaterial that they do not 
comply with the rule as to assignments of error.i® 

C. FORM AND GENERAL REQUISITES 

court, they must substantially comply as to form 
and contents, and in other particulars, with the re¬ 
quirements of the statute or rule of court in the 
particular jurisdiction,^* and be concisely and un¬ 
derstandably stated in writing,^'^ for all ambiguities 
and uncertainties will be resolved against appel- 
lant.i* If so required, the assignments of error or 


§ 1243. In General 

The Instrument containing the assignments of error 
or reasons of appeal must substantially comply with stat¬ 
utes or rules of court as to form and contents, and, where 
it is so required, be a separate Instrument. 

In order for assignments of error or reasons of 
appeal to be given consideration by an appellate 


In the absence of an assignment of error, the ap¬ 
pellate court is limited to determining whether, ac¬ 
cording to the pleadings and such affidavits and 
evidence as may have been properly admitted by the 
trial judge, the order granting a temporaiy in¬ 
junction is not proper.!®*® 


14. Tex.—^Hotel & Restaurant Em¬ 
ployees’ International Alliance & 
Bartenders’ International League 
of America v. Longley, Civ App, 
160 S.W.2d 124—Smith v. Texas 
Farm Products, Civ.App., 86 S.W. 
2d 62, affirmed 96 S.W.2d 290, 128 
Tex. 171—Holland Texas Hypo- 
theek Bank of Amsterdam. Hol¬ 
land, V. Linscome, Civ App, 37 S 
W.2d 268—Cameron v. City of 
Waco. Civ App, 8 S.W.2d 249—Ft 
Worth & D C. Ry. Co. v. Craig, 
Civ.App. 176 SW. 827. 

S C.J. p 1346 note 46. 

While It is the better practice, on 

an appeal from an order refusing a 
temporary injunction, for the parties 
to make assignments of error and 
file briefs, yet it is not necessary to 
do so. 

Tex.—Moore v. Norton, Civ.App, 215 
SW 373. 

IB. Tex.—Holbein v. De la Garza, 
Civ App, 126 SW. 42. 

15. B Tex—Hotel & Restaurant Em¬ 
ployees' International Alliance & 
Bartenders’ International League 
of America v. Longley, Civ.App., 
160 S.W.2d 124. 

16. Ala—McLeod v. Adams, 118 So 
636, 218 Ala. 424. 

Ariz.—Tidwell v. Riggs, 222 P.2d 
796, 70 Ariz. 417—Wood v. Ford, 
72 P.2d 423, 60 Ariz. 356—Sover¬ 
eign Camp, W. O. W., v Sandoval, 

68 P.2d 960, 50 Ariz. 59—Noel v 
Ostlle, 22 P2d 831, 42 Ariz. 113. 

Cal.—Battson v. Kirkpatrick, 63 P. 

2d 762, 11 C.A 2d 283. 

Colo.—Smookler v Nicoll Bros. Oil, 

69 P.2d 806, 100 Colo. 587. 

Conn.—Antel v. Poll, 123 A. 272, 100 

Conn. 64. 

Ca—Douglas v. Stephens, 108 S.E 
833, 27 Ga.App. 486. 

Iowa.—^Yance v. Hoskins, 281 N.W. 
489, 226 Iowa 1108, 118 A.L.R. 

1186—Wachter V. Goodrich. 263 N. 
W. 312. 


Mo.—Morris v. Gutshall, App., 226 
S.W. 689. 

Pa —Commonwealth v. Andoukitls, 
83 Pa Super 206—Bounomo v. 
United Distiller’s Co., 77 Pa Super. 
113—Henderson v. Barnes, 75 Pa. 
Super. 183—Braslngton v. Mc¬ 
Manus, 74 Pa Super. 127—Knox¬ 
ville Land Improvement Co. v. 
Brophy, 72 Pa Super 62. 

Tenn —Levitt & Co. v. Kriger, 6 
TennApp. 323—Yellow Cab Co. v. 
Maloaf, 3 TennApp 11. 

Tex—Buchanan v. Pratt, Civ.App., 
70 SW2d 831—^Evans v. Shaw, 
Civ App., 268 S.W. 1037—Woodley 
V. Pike, Civ.App, 189 S.W. 746— 
Wichita Palls Traction Co. v. Ber¬ 
ry, Civ.App., 187 S.W. 416, error 
dismissed—William P. Cleveland & 
Sons V. First State Bank of Floy- 
dada, Civ.App., 176 SW 663— 
Richardson v. Houston Oil Co. of 
Texas, Civ.App., 176 S W. 628— 
Taylor v. Butler, Civ.App., 168 S. 
W 1004 

Utah—Thomas v. Perry Irr. Co., 227 
P. 268, 63 Utah 490. 

Va—Vlrginla-LIncoln Furniture 
Corporation v Southern Factories 
& Stores Corporation, 174 S.E. 848, 
162 Va. 818. 

3 C J. p 1349 note 69. 

Court rtUe held applicable to all pro¬ 
ceedings 

Or—Fox v. Maurer, 164 P.2d 417, 
178 Or. 64. 

Disoretloii of appellate court 

Court may, in its discretion, refuse 
to consider assignments of error not 
presented substantially In the man¬ 
ner and form required by the rules. 
Or—Bratt v. Smith, 197 P.2d 681, 184 
Or. 266. 

Nomenclature 

Whether questions are styled “as¬ 
signments of error’* or “proposi¬ 
tions’’ or whether named, if an error 
is called to attention of court, plead¬ 
ing may be sufficient to require con¬ 
sideration of reviewing court. 
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Tex.—United Sav. Bank of Detroit v. 
Frazier, Civ.App., 116 S.W 2d 933, 
error dismissed. 

Supreme court cannot correct an 
erroneons assignment of error nor 
review the question sought to be 
presented thereby. 

Ala.—St. Louis-San Francisco Ry. 
Co. V. Kimbrell, 146 So. 433, 226 
Ala. 114. 

Approval by trial judge 

An assignment of error not ap¬ 
proved by the trial court cannot be 
considered. 

Ga.—^Atlantic Compress Co. v. Cham* 
bliss, 84 S.E. 165, 16 Ga.App. 747 
Oonolnsion and verifloatlon 
If It is so required, an assignment 
of error In fact must conclude with 
a verification, as at common law 
N.J.—^Karnuff v. Kelch, 60 A. 364, 71 
N.J.Law 568. 

3 C.J. p 1360 note 67. 

Prayer tor relief 

The assignment of errors need not 
contain a prayer for relief unless it 
is required by the statute or rule of 
court 

Ind.—Indianapolis St. R. Co. v Kane, 
80 N.B. 841, 81 N.E. 721, 169 Ind 
25. 

3 C.J. p 1360 note 66. 

Assignment conforming to rule held 
snllloient 

Ala—Oden v. Vaughn, 86 So. 779, 
204 Ala. 445. 

Ariz.—In re Balke’s Estate, 206 P.2d 
732, 68 Ariz. 378. 

17. Pa.—^Wallace v. Trustees of 
General Assembly of United Pres¬ 
byterian Church of North America, 
100 A. 496. 256 Pa. 12. 

8 C.J. p 1849 note 61. 

18. Ind.—^Duffy v. Hayden, 50 N.E. 
2d 666. 114 lnd.App. 125—Robinson 
V. Hilbrich, 198 N.E. 120, 101 Ind. 
App. 54. 

Asstgnment oonztmcd as pleading of 
appcllaat 

In considering the sufficiency of 
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grounds of appeal must be contained in a separate 
instrument or paper,and the necessity for com¬ 
plying with such requirement cannot be dispensed 
with by assertions or specifications made in, or in 
connection with, the brief or argument,*® reply 
brief,the bill of exceptions,*1 the statement of 
facts,** or the abstract** or transcript*^ of the rec¬ 
ord. No separate or formal assignment of errors is 
necessary if the applicable statute or rule expressly 
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provides that the errors or grounds of appeal shall 
be assigned or stated in some other instrument or 
paper.*® 

While it has been said that statutes and rules 
with respect to the form and sufficiency of assign¬ 
ments of error or statements of grounds of appeal 
must be reasonably and impartially enforced as to 
all,*® they should be construed reasonably and lib¬ 
erally to promote justice,*®-® and not so as to em- 


asslflrnment of errors, all ambifiruitles 
or uncertainties therein will be con¬ 
strued aaainst the pleading, and the 
court should not indulge any pre¬ 
sumptions, and thereby supply what 
appellant by his pleading may have 
possibly or probably intended. 

Ind.—^Robinson v. Hilbrlch, supra. 
Vrssimiptlons 

Court cannot indulge presumptions 
and thereby supply what appellants 
may have intended by their assigrn- 
ment. 

Ind.—Duffy V. Hayden. 60 N.B.2d 666. 
114 Ind.App. 126. 

Kan.—Miller v. Rath. 244 P.2d 1213, 
178 Kan. 192—Du Pont v. Lotus Oil 
Co.. 213 P.2d 975, 168 Kan. 644. 
Mo.—Chouteau v. Missourl-Lincoln 
Trust Co., 276 S.W. 49. 810 Mo. 
666 . 

K.C.—^Baker v. Clayton, 164 8.12. 288, 
202 N.C. 741—Byrd v. Southerland, 
119 S.B. 2, 186 N.C. 384—Owens v. 
Hines. 100 S.E. 617, 178 N.C. 826, 
reversed on other grounds 41 S.Ct. 
697, 266 U.S. 665, 66 L.Ed. 1093. 
Pa.—^Finkbeiner v. Philadelphia Rap¬ 
id Transit Co., 86 Pa.Super. 864. 
Tex.—^Walker v, Hirsch Cooperage 
Co., Com.App., 236 S.W. 710. 

Phoenix Furniture Co. of Port 
Arthur v. Kay, Clv.App., 10 S.W, 
2d 422—Taylor v. Butler. Clv.App., 
168 S.W. 1004. 

10. Utah,—Thomas v. Perry Irr. 

Co.. 227 P. 268, 63 Utah 490. 
Annexing assignment of errors to 
record or transcript generally see 
infra fi 1280. 

aa Ala.—^Meadors v. Haralson. 147 
So. 184, 226 Ala. 413. 

Aris.—Tidwell v. Riggs, 222 P.2d 
796, 70 Arlz. 417—In re Hesse’s Es¬ 
tate, 177 P.2d 217, 65 Arls. 169— 
Thornburg v. Frye, 36 P.2d 648, 
44 Arlz. 282. 

Conn.—Crane v. Hartford-Connecti- 
cut Trust Co.. 149 A. 782, 111 Conn. 
SIS. 

Ga.—Clark v. Bandr, S7 S.B.3d IT, 
196 Ga. 646—^Wilkinson v. Smith, 
176 S.B. 373. 179 Ga. 607—Unry v. 
Hines-Yelton Lumber Co., 168 S.E. 
249. 176 Go. 660—Braswell v. Fed¬ 
eral Land Bank of Columbia, 189 
8.E. 861, 165 Ga. 123. 

Fogarty v. Hartley. 79 8.B.2d 
409. 89 Ga.App. 487—Mclntlre v. 
MoQuade. 9 8.B.2d 688, 190 Ga. 488, 


conformed to 10 8.E.2d 238. 63 Ga. 
App. 116. 

Idaho.—^Roddy v. State. 189 P.2d 
1005, 66 Idaho 137. 

Ill.—Dressor v. Baldwin, 82 N.E.2d 
969. 809 IlLApp. 182. 

Mich.-Webber v. Billings, 150 N.W. 
332, 184 Mich. 119. 

Mo.—Mahmet v. American Radiator 
Co.. 294 S.W. 1014. 

Flach V. Ball. App., 240 S.W. 469. 
N.J.—^Koehler v. Cades, 142 A. 767, 6 
N.J.Misc. 796. 

Or.—^Burgess v. Charles A. Wing 
Agency, 11 P.2d 811, 139 Or. 614. 
Ra.—Commonwealth v. Snyder, 104 
A. 494, 261 Pa. 57. 

Tenn.—State v. James Sanford Agen¬ 
cy, 69 S.W.2d 895, 167 Tenn. 339— 
Wilson Laboratories v. Webster- 
Wamock Chemical Co., 291 S.W. 
836, 166 Tenn. 296—Taylor v. El¬ 
gin, 205 S.W. 428, 140 Tenn.‘602. 

Life & Casualty Ins. Co. v. Rob¬ 
ertson, 6 Tenn.App. 43. 

Tex.—Fischer v. Fischer, Clv.App, 
67 S.W.2d 314—Bustamante v. 
Haynes, Clv.App., 55 S.W.2d 137— 
Morris v. A1 worth, Clv.App., 82 S. 
W.2d 238—Johnson v. Tracy, Civ. 
App., 259 S W. 197—^Rountree v. 
Rowe, Civ App,, 227 S.W. 716— 
Knight V. England. Clv.App., 176 
S.W. 480. 

Utah.—Cache Valley Banking Co. v. 
Logan Lodge No. 1453, B. P. O. E., 
66 P.2d 1046, 88 Utah 677—Looney 
V. Bingham Dairy* 260 P. 855, 70 
UUh 398. 

8 C.J. p 1333 note 64. 

Xule requirlag a statement la the 
brief of the questions involved does 
not relieve plaintiff from filing as¬ 
signments of error. 

Fla.—St. Andrews Bay Lumber Co. v. 
Bernard, 136 So. 831. 102 Fla. 389, 
followed in 185 So. 887, 102 Fla. 
401. 

Betermlaabllity from face of record 

Aithough Judgment on cross com¬ 
plaint is revlewable on appeal from 
main Judgment, something more than 
mere argument is necessary to show | 
error, unless that can be determined 
on face of record. 

Cal.—^Maclnnis v. Pope. 285 P.8d 688, 
184 C.A.8d 628. 

ao.5 W.Va.—Bloyd v. Scroggins, 16 
S.E.2d 600, 128 W.Va. 84L 
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81. Tex.—Kramer v. Branch, Civ. 

App., 83 S.W.2d 806. 

Bill ooastmed or ooasidered as aa- 
sigament of errors 

(1) A bill of exceptions, beginning 
with such statements as ’’the court 
committed error," "the court erred," 
will be construed as constituting as¬ 
signments of error. 

Tex.—Martin v. Barnum. Civ.App., 

278 S.W. 823. 

(2) A bill of exceptions showing 
exception in open court to the Judg¬ 
ment as contrary to the evidence, 
with the substance copied into the 
brief in the form of assignment and 
proposition, has been held entitled to 
consideration as an assignment of 
error. 

Tex.—^Kramer v. Branch, Civ.App., 
33 S.W.2d 805. 

88. Mo.—Benanti v. Security Ins. 
Co. of New Haven, Conn., 9 S W.2d 
673, 222 Mo.App. 763. 

83. Ill —Black V. Texas Co., 247 Ill. 
App. 801. 

Utah—Tanner v. Provo Reservoir 
Co, 2 P2d 107, 78 Utah 168— 
American Trust Co of St. Louis v. 
Millard County Drainage Diet., No. 
3, 284 P. 1000, 76 Utah 309. 

84 . Ala.—Henry v. Stabler, 153 So. 
660, 26 Ala.App. 86. 

Sheets attached to traasorlpt 

Typewritten assignments of error 
on separate sheets of paper pasted 
on the transcript are insufficient. 
Ala.—Henry v. Stabler, supra. 

85 . Cal.—Fawkes v. Reynolds, 211 
P. 449, 190 C. 204. 

Ill.—^Travelers Ins. Co. v. Wagner, 

279 Ill.App. 13. 

Mo.—^McGee v. Dunnigan. App.. 218 
S.W. 934. 

Ohio.—Bowser v. Bembo, App., 36 
N.E.2d 998. 

86. N.C.—Carter v. Reaves, 88 S.E. 
248, 167 N.C. 131. 

88.6 Aria—Fahrenbrink ▼. Moore, 
76 P.2d 860, 51 Ariz. 176. 

Ill.—See Frits v. Chicago Rys. Co.. 
206 IlLApp. 298. 

Tex.—^Krumb v. Porter, Civ.App., 162 
8.W.2d 496, error refused—City of 
Ft. Worth V. Burton, Clv.App., 198 
S.W. 228. 

8 C.J. p 1849 note 68, 
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barrass suitors in the appellate courts by unneces¬ 
sary restrictions or cut off the approach of parties 
seeking relief in gfood faith for errors prejudicial 
to them in the trial court.*^ Mere clerical errors 
and immaterial defects or irregularities will be dis¬ 
regarded,*® and technical objections have been dis¬ 
regarded where important public questions were in¬ 
volved.*® Moreover, in some jurisdictions, the 
court may, in its discretion, consider assignments 
of error or reasons of appeal which are not in 
proper form.*® Usually, however, assignments of 
error should be at least sufficiently formal to be 
recognizable as such.*^ 

Use of motion for new trial. Appellant may 
properly compose his assignment of errors simply 
by copying therein the grounds or points contained 
in a motion for a new trial, if the assignment is in 
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all respects in accord with the applicable statutes 
or rules of court;** but reasons**-* or a motion** 
for a new trial cannot be used as a substitute for 
an assignment of errors if there is no express pro¬ 
vision to that effect. However, a statute providing 
that, where a motion for a new trial has been filed, 
the assignments therein shall constitute the assign¬ 
ments of errors and need not be repeated by filing 
separate assignments of error, permits appellant to 
avail himself of his motion for a new trial as his 
assignments of errors without filing a separate in¬ 
strument formally designated as an ‘‘assignment of 
errors.” Some cases have construed the word 
"shall” in such a statute as being permissive only, 
leaving appellant free, even where a motion for a 
new trial has been filed, to file an independent as¬ 
signment based on the assignments included in the 
motion,®* in which case both instruments will con- 


27. Tex.—City of Ft. Worth v. Bur¬ 
ton, supra. 

3 C.J. p 1849 note 62. 

Ths meaning* of a point of error is 
to be determined by considering- the 
argruments made as well as the lan- 
Ruage of the point of error itself. 
Tex—Sias v. Berly, Civ.App., 245 S. 
W.2d 603, reversed on other 
grounds. 255 S.W.2d 605, 162 Tex. 
176. 

28. Tenn.—Brown v. Fuqua, 9 Tenn. 
App. 22—Jones Auto Co. v. Carr & 
Co., 4 Tenn.App. 433. 

Tex.—^Vames v. Dean, Civ.App., 228 
S.W. 1017, 

3 C.J. p 1349 note 64. 

Defects held Immaterial 

(1) An assignment complaining of 
a charge in '‘that it makes the de¬ 
fendant liable for the injury alleged 
to have been sustained by the plain¬ 
tiff without reference to any negli¬ 
gence on the part of plaintiff that 
could attribute (contribute) to what 
was the true and proximate result 
(cause) of plaintiff's injuries,” the 
words in parentheses, not being in 
the ground of error contained in the 
motion for new trial, will be con¬ 
sidered, the changes not being mate¬ 
rial. 

Tex.—Texas Electric Ry. Co. v. 
Crump, Civ.App., 212 S.W. 827. 

(2) An objection to the considera¬ 
tion of the fourth assignment of er¬ 
ror, for the reason that appellant has 
erroneously numbered two assign¬ 
ments as the fourth, will not be sus¬ 
tained, and thereby deprive appel¬ 
lant of just ground of complaint. 
Tex.—Varnes v. Dean, Civ.App, 228 

S.W. 1017. 

29. Minn.—Calderwood v. Jos. 
Schllts Brewing Co., 121 N.W. 221, 
107 Minn. 466. 

30u Conn.—^McCiaskey Register Co. 
v. Keena, 71 A. 898, 81 Conn. 666. 


Tex.—Clifton v. W. R. Thompson & 
Sons Lumber Co., Civ.App, 100 S. 
W.2d 392, affirmed 124 S.W.2d 106, 
132 Tex. 366. 

3 C.J. p 1349 note 63. 

Apparent effort to oomply with court 
mles 

Arlz.—Pahrenbrink v. Moore, 76 P.2d 
360, 61 Arlz. 176. 

31. Tex.--Hardwicke v. Trinity Uni¬ 
versal Ins. Co., Civ.App., 89 S.W. 
2d 600, error dismissed. 

32. Mo —Foman v. Liberty Life Ins. 
Co., 61 S.W.2d 212, 227 Mo.App. 70. 

32.5 Ind.—Valhalla Memorial Park 
Co. V. Lowery, 199 N.E. 247, 209 
Ind. 423. 

33. U.S.—Booth V. Gilbert, C.C.A. 
Mo., 79 F.2d 790. 

Ga.—Southeastern Air Service v. 

Carter, 50 S.E.2d 166, 78 Ga.App. 8. 
Neb.—Labs v. Farmers State Bank 
of Millard. 280 N.W. 462, 135 Neb. 
130. 

34. Tex.—Phoenix Furniture Co. of 
Port Arthur v. Kay, Civ.App., 10 
S,W.2d 422—^Albritton v. Com¬ 
merce Farm Credit Co., Civ.App., 9 
SW.2d 193, affirmed Commerce 
Farm Credit Co. v. Albritton, Com. 
App,, 17 S.W.2d 784--Walker 
Moore Co. v. Wegley, Civ.App., 287 
S.W. 298—Pellum v. Fleming, Civ. 
App., 283 S.W. 681, error refused 
Fleming v. Pellum, 287 S.W. 492, 
116 Tex. 130—^Pomona Mut. Oil 
Syndicate v. Williamsport Wire 
Rope Co., Civ.App., 282 S.W. 968— 
Kahn v. Bauch, Civ.App., 276 S.W. 
173—First Nat. Bank v. Southwest 
Nat. Bank of Dallas, Civ.App., 273 
S.W. 951—Medino v. Sheppard, Civ. 
App., 278 S.W. 885—Glenn Nichols 
Land Co. v. Prince, Civ.App., 262 
S.W. 688—^Boddy v. Petro, Civ. 
App., 260 S.W. 676—Grant v. 
Grant, Clv.App., 190 S.W. 229— 
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Missouri, O. & G. Ry. Co. of Texas 

V. Black, Civ.App. 176 S.W. 766. 
Presentation of assignment of errors 

for first time in brief on appeal 
see infra 8 1321. 

After amendment of statute 

"Since the amendment of article 
1844 by the Act of April 26, 1931 
(Gen.Laws Reg.Sess 42nd Leg. c. 76 
[Vernon's Ann.Clv.St. art. 1844]), 
there is no longer statutory ground 
for regarding the several paragraphs 
of the motion for new trial as as¬ 
signments of error.” 

Tex.—State Teachers' Mut. Life Ins. 
Co. V. Mims, Clv.App., 74 S.W.2d 
649, 650. 

Informal motion 

A paper filed in the lower court, 
designated "exceptions to judgment,” 
containing eight separate subdivi¬ 
sions, concluding with a prayer that 
such exceptions be considered as a 
motion to vacate the judgment and 
to grant the defendant a new trial, 
is entitled to consideration as as¬ 
signments of error under a statute 
such as that mentioned in the text. 
Tex.—^Danclger v. Wood, Civ.App., 
240 S.W. 694. 

Kotioa to reform the Judgment has 
been held in effect a motion for a 
new trial so as to constitute an as¬ 
signment of error. 

Tex.—Nalle v. Eaves, Tex.Com.App., 
6 S.W.2d 600. 

35. Tex.—Stillman v. Hlrsch, 99 S. 

W. 2d 270, 128 Tex. 869. 

Barkley v. Gibbs, Com.App., 227 
S.W. 1099. 

Ellis v. Jefferson Standard Life 
Ins. Co., CivA.pp., 99 S.W.2d 963, 
error dismissed—Jackson v. Wil¬ 
lis, Civ.App., 23 S.W.2d 827— 
George v. Wright, Civ.App., 286 S. 
W. 666—lola State Bank v. Trant, 
Civ.App., 240 S.W. 621. 
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stitut^ the assignments of error.^^ 

If a separate document is filed, the errors as¬ 
signed therein must usually raise only questions pre¬ 
sented in the motion for new trial.®^ The assign¬ 
ments need not be either an exact or substantial 
copy of the motion,but matters therein may be 
abandoned.®*-® 

Matters not raised by the motion for a new trial 
may be presented in an assignment of errors,®*-^® 
where the motion was unnecessary because the trial 
was before a court without a jury,®® or where the 
matters could not have been included in the mo- 
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tion because they occurred subsequent to the deci¬ 
sion thereon.^® When a motion for new trial is 
used as the assignment of errors, the form of as¬ 
signment should comply with the rules of the ap¬ 
pellate court,^®*® and it is not sufficient that it com¬ 
plies with the rules of the trial court.^i 

§ 1244. Designation of Court or Cause 

If there la a requirement to that effect, an aaalgnment 
of errora ahould atate the courta from which and to which 
the appeal ia being proaecuted, and ahow the cauae; but 
failure in theae reapecta ia not neceaaarily fatal. 

In jurisdictions where there is a requirement to 
that effect, the assignment of errors should, by 


Befereaoe to paroRmplui of motion 

Appellate court was required to 
conaider asaifirnmenta of error not¬ 
withstanding they did not specifical¬ 
ly refer to parasrrapha of motion for 
new trial from which they were 
taken. 

Tex.—Chriatner v. Mayer, Clv.App., 
128 S.W.2d 716, error dismissed, 
judgment correct 

36. Tex.—Harris v. Lattimore, Civ. 
App., 44 S.W.2d 1037—Waldon v. 
Davis. Clv.App., 186 S.W. 1000. er¬ 
ror refused. 

37. Mo.—Block V. Rackers, 266 S.W. 
2d 760—Sterrett v. Metropolitan 
Street Ry. Co., 123 S.W. 877, 226 
Mo. 99. 

Hartmann v. St Louis-San Fran¬ 
cisco Ry. Co., App., 280 S.W.2d 
442—^Mitchell v. Russell, App., 170 
S.W.2d 137—Newkirk v. City of 
Tipton, 136 S.W.2d 147, 284 Mo. 
App. 920. 

Tex.—Sweatt v. Tarrant County, Cl 7. 
App., 108 S.W.2d 700, error dis¬ 
missed—First Nat. Bank v. South¬ 
west Nat. Bank of Dallas, Clv.App., 
273 S.W. 961—Phillips Petroleum 
Co. V. Boolea, Civ.App., 261 S.W. 
439, affirmed, Com.App., 276 S.W. 
667—Cole V. Knights of Maccabees 
of the World. Clv.App., 188 S.W. 
699. 

Orooada not nrgad in motion 

Where the motion for new trial as¬ 
signed error on the ground that the 
verdict was against the evidence, 
was vague, and was in conflict with 
the testimony, an assignment of er¬ 
ror on appeal that it was the duty 
of the trial court to instruct the Jury 
in writing will not be considered, for 
the assignment does not comply with 
Vernon’s Sayles Civ.St.Annot.(1914) 
art 1612, requiring the filing of a 
motion for new trial, and declaring 
that the assignments therein ahall 
constitute the assignments of error 
on appeal. 

Tex.—^Dixon v. Haymes, Clv.App., 
220 S.W. 441. 

88* Tex.—Neely v. Tarrant County, 
124 S.W.2d 101, 182 Tex. 867, an¬ 


swers to certified questions con¬ 
formed to. Clv.App., 125 S.W.2d 
659. 

Barkley v. Gibbs, Com.App., 227 
S.W. 1099. 

Schlofman v. Bear Canon Coal 
Co.. Clv.App., 77 S.W.2d 337—Pen- 
nebaker v. Atwood, Civ.App., 19 S. 
W.2d 363—Moore v. Scott, Civ. 
App., 16 S.W.2d 1100—Evans v. 
Shaw. Civ.App., 268 S.W. 1037— 
Phillips Petroleum Co. v. Booles, 
Clv.App., 261 S.W. 439, affirmed, 

Com.App., 276 SW. 667—Carey v. 

Texas Pac. Coal & Oil Co., Civ. 
App., 237 S.W. 309, error refused— 
McFarland v. Burkburnett-Harris 
Oil Co, Civ.App., 228 S.W. 671— 
Ball V. Henderson, Clv.App., 228 S 
W. 361—Mason v. Qantz, Clv.App., 
226 S.W, 435—Grand Lodge of Col¬ 
ored K, P of Texas v. Allen, Civ 
App., 221 S W. 676—Jones v. Texas 
Electric Ry., Clv.App., 210 S.W. 

749—Otis Elevator Co. v. Cameron, 
Civ.App, 206 SW. 852, error re¬ 

fused—Texas & P. Ry. Co. v. 
Schelb, Civ App., 196 S.W. 881, er¬ 
ror refused. 

CoBllnsment to laaguags of motion 

(1) An appellant is not confined, 
for his assignments of error, to the 
exact language of his motion for new 
trial. 

Tex.—Stillman v. Hirsch, 99 S.W.2d 
270, 128 Tex. 369. 

Pryor v. Le Sage, Clv.App., 133 
S.W,2d 308, affirmed 164 S.W.2d 
446, 137 Tex. 465. 

(2) Reason for this Is fact that 
word ‘‘shall” in statute is to bo con¬ 
strued in a permissive instead of an 
imperative sense. 

Tex.—Walker v. Hirsch Cooperage 
Co.. Com.App., 236 S.W. 710. 

(3) Appellant could not so mate¬ 
rially change his assignment of er¬ 
ror as to complain in motion of the 
introduction of testimony which he 
claimed was prejudicial and inflam¬ 
matory, into an assignment to effect 
that questions were propounded to 
witness touching matters and in 
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such a manner as to become inflam¬ 
matory and prejudicial to his rights. 
Tex.—Dunning v. Yancy, Clv.App., 

108 S.W.2d 221. 

(4) Some earlier cases, however, 
appear to require that the motion be 
correctly copied into the assignment 
of errors. 

Tex.—Harlan v. Acme Sanitary 
Flooring Co., Civ.App., 203 S.W. 
412, reversed on other grounds, 
Com App., 231 S.W. 348—Gulf, C. 
& 8. F. Ry. Co. V. King, Clv.App., 
174 S.W. 960—E. G. Rail Grain Co. 
v. Burks-Slmmons Co., Civ.App, 
171 S.W. 1048. 

38. B Tex—Ellis v. Jefferson Stand¬ 
ard Life Ins. Co., Clv.App., 99 S.W. 
2d 953, error dismissed. 

38.10 Tex.—Ellis v. Jefferson Stand¬ 
ard Life Ins. Co., supra. 

39. Tex.—Hess & Skinner Engineer¬ 
ing Co. V. Turney, 203 S.W. 693, 

109 Tex. 208, answers to certified 
questions conformed to, Civ.App, 
207 S.W. 171, and modified on other 
grounds 216 S.W. 621, 110 Tex. 
148—Neely v. Tarrant County, 124 
S.W.2d 101, 132 Tex. 367, answers 
to certified questions conformed to 
Civ.App., 126 S.W 2d 669. 

Riggs V. Baleman, Com.App., 228 
SW. 179. 

Dyo V. Wlnnlngham, Civ.App, 30 
S.W.2d 381, rehearing denied 31 
S.W.2d 1093, and reversed on other 
grounds Winningham v. Dyo, Com. 
App., 48 S.W.2d 600—Wyss v. 
Bookman, Civ.App., 212 S.W. 297, 
reversed on other grounds. Com. 
App., 235 S.W. 667. 

40. Tex.—Stillman v. Hirsch, 99 S. 
W.2d 270, 128 Tex. 359. 

Mauldin Drilling Co. v. Weyman, 
Civ.App., 8 S.W.2d 686—Werner 
V. Needham, Clv.App, 201 S W. 213. 

40. B Tex —Neely v. Tarrant County, 
124 S.W.2d 101, 132 Tex. 367, an¬ 
swers to certified questions con¬ 
formed to, Civ.App., 125 S.W.2d 
659. 

41. Tex.—Killman v. Young, Civ. 

I App., 171 S.W. 1066. 



6 C.J.S. 

proper statement, entitling, or otherwise, correctly 
show the cause,*2 the court by which the judgment 
or ruling complained of was rendered or made,^® 
and the court to which the appeal is taken.^^ How¬ 
ever, an assignment is not fatally defective because 
of failure specifically to state the court by which 
the ruling was made, if this is clearly shown other¬ 
wise by the record jjgr is a failure to name the 
appellate court necessarily fatal.^® 

Where, on one appeal, several appellants assign 
errors separately, the cause should not have differ¬ 
ent titles on the appeal, nor should the title be re¬ 
peated every time one of the appellants assigns er¬ 
rors separately.4 7 

§ 1245. Designation of Parties 

Unless there is an express requirement to that effect, 
and the assignment of errors is the means by which the 
parties to the appeiiate proceeding are brought before the 
appeilate court, the failure of the assignment to set out 
the names of all the parties whose interests are affected 
by the proceedings is not fatai to appeiiate Jurisdiction. 

In the absence of a requirement thereof, the fail¬ 
ure of an assignment of errors to set out, in the 
title or otherwise, the names of all the parties to 
the record whose interests may be affected by the 


APPEAL & ERROR §§ 1244-1245 

appellate proceeding is not fatal to the jurisdiction 
of the appellate court over the parties whose names 
are omitted.^* Where, however, there is an express 
requirement to that effect, and the assignment of 
errors is in the nature of a declaration or complaint 
in a court of original jurisdiction and the means of 
bringing the parties before the appellate court, a 
proper designation or naming of all the parties in 
the assignment, in the title or otherwise, is essen¬ 
tial to the jurisdiction of the appellate court,^^ ex¬ 
cept where the failure properly to name parties is 
declared not jurisdictional by a court rule;^^-5 and 
a failure substantially to comply with the require¬ 
ment will result in a dismissal of the appeal or af¬ 
firmance of the judgment.^® 

So, requirements as to numbering, paragraphing, 
and arrangement of assignments must be complied 
with. 

If the rule of court requires the full name of all 
parties to be given, where there are several parties, 
it is not sufficient to mention one name only, with 
the addition of ‘‘and others,” or “et al but, if 
all the names are given in the body of the assign¬ 
ment, it will be sufficient, even though the name 
of one party is omitted from the title of the cause. 


48 . Ill—Hawthorne v. Cartier Lum¬ 
ber Co., 121 Ill.App 494. 

Ind —Remington l*resb. Church v. 
Dyke, 71 N.E 50.S, 33 Ind.App. 646 

S C J. p 1350 note 68 

43. Ind—State v. Cadwallader, 87 
N.E 644, 89 N.E 319, 172 Ind. 619. 

3 C.J. p 1360 note 69. 

44 . Ind—^Emmons v. Harding, 70 N 
E. 142, 162 Ind. 154, 1 Ann Cas 
864. 

Hart, Schaffner & Marx v Camp¬ 
bell, 38 N.E 2d 896, 110 Ind.App. 
312. 

45 . Ind —State v. Cadwallader, 87 
NE. 644, 89 N.E. 319, 172 Ind. 619. 

8 C J. p 1360 note 72. 

46 . Ind—Emmons v. Harding, 70 N. 
E. 142, 162 Ind. 154, 1 Ann.Cas. 864. 

Hart, Schaffner & Marx v. Camp¬ 
bell, 38 N.E.2d 896, 110 Ind.App. 
312. 

8 C.J. p 1350 note 73. 

47 . Ind.—Moorhouse v. Kunkalman, 
96 N.E. 600, 177 Ind. 471. 

8 C.J. p 1350 note 74. 

48. U.S.—Andrews v. National Fdy., 
etc. Works, Wis , 76 P. 166, 22 C. 
C.A. 110, 36 L.R.A. 139, rehearing 
denied 77 F. 774, 23 C.C.A. 454, 36 
L.R.A. 163. 

Ala.—-Watson v. Cain, 64 So. 610, 171 
Ala. 161. 

49. Ind.—Hayes v. Adams, 49 N.E. 
ad 846, 221 Ind. 480—Second Nat. 


Rank v Scudder, 6 N.E.2d 966, 212 
Ind. 283—In re Wiles, 195 N E. 
572. 208 Ind. 271—Farmers’ De¬ 
posit Bank v State, 166 NR. 286, 
201 Ind, 117, transferred, see, 166 
NE. 287, 89 Ind App 302—Keiser 
V. Howard, 165 N.E. 707, 199 Ind. 
137—Rockey v. Hershman, 138 N. 
E. 339, 193 Ind. 168—Crumpacker 
V. Manhattan Lumber Co., 112 N. 
E. 525, 185 Ind 493. 

Allmon V Review Bd. of Ind. 
Employment Sec Division, 116 N. 
E2d 115, 124 Ind App. 212—Carr 
V Schneider’s E.state, 51 N E 2d 
392, 114 Ind App. 149—Walter 
Bledsoe Coal Co. v. Review Board 
of Employment Security Division 
of Department of Treasury of In¬ 
diana, App., 42 N.E.2d 1021— 
Thompson v. Cleveland, C., C. & 
St. L. Ry. Co. 11 N.E.2d 81, 106 
Ind.App. 97—Harris v. Davis, 6 N. 
E.2d 722, 103 lnd.App. 214—Mer¬ 
cantile Commerce Bank & Trust 
Co. V. Department of Financial In¬ 
stitutions, 6 N.E.2d 141, 103 Ind. 
App. 43—McKinney v. Depoy, App., 
4 N.E.2d 689—Jackson & Sons Co. 
V. Dumont, 4 N.E.2d 680, 103 Ind. 
App. 603—Gary State Bank v. Gary 
State Bank, 2 N.E.2d 814, 102 Ind. 
App. 342—^Home Trust Co. of Kan¬ 
sas City, Mo.. V. Dollman, 199 N.E. 
890, 101 Ind.App. 603—Haley v. 
Lawson, 192 N.E. 760, 99 Ind.App. 
411—Carpenter v. Amoss, 192 N. 
EL 168, 99 Ind.App. 286—Gedney Sc 
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Sons V. Tinner, 183 NE 886, 95 
Ind App. 644—Chicago Title & 
Trust Co. V. Glllett, 130 NE 144, 
76 Ind App. 107, followed in Clark 
V. Harper, 174 N.E. 924, 92 Ind. 
App. 710. 

3 C.J. p 1350 note 76. 

Term time appeals 

Fact that an appeal Is a term time 
appeal does not obviate necessity of 
making all necessary parties to judg¬ 
ment below, who were adverse to ap¬ 
pellant, parties to the assignment of 
error. 

Ind—Carpenter v. Amoss, 192 N.E. 
168, 99 Ind App. 286. 

49.5 Ind.—Better Taste Popcorn Co. 
V. Drake, 107 N.E.2d 801, 122 Ind. 
App. 696. 

Bole limited 

Ind—^Allmon v. Review Bd. of Ind. 
Employment Sec. Division, 116 N. 
E2d 115, 124 Ind.App. 212. 

60. Ind.—Chilcote v. Jordan, 4 N.E. 
2d 186, 210 Ind. 687—State v. Lane, 
105 N.E. 147, 182 Ind. 249. 

Jackson & Sons Co. v. Dumont, 
4 N.E.2d 580, 103 Ind.App. 503— 
Carpenter v. Amoss, 192 N.E. 168, 
99 lnd.App. 286—Live Stock Ins. 
Ass'n of Huntington v. Edgar, 105 
N.E. 641, 56 Ind.App. 489. 

61. Ind.—Wolanski v. Mazgajczk, 
186 N.E. 876, 97 Ind.App. 84. 

3 C.J. p 1361 note 77. 
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the caption is otherwise erroneous.i^^ Moreover* 
it is sufficient if the parties are designated in the 
assignment in the same way in which they were 
designated in the lower court*^^ and in other papers 
in the casei^^*^ and abbreviations or slight variances 
in names will not necessarily be fatal when the 
identity of the party is clear but if a person 
was a party in the lower court in a particular ca¬ 
pacity, he must be designated in that capacity in the 
assignment of errors.®® 

The parties should be designated by the terms 
'"appellant” and ""appellee,” and not ""plaintiff” and 
'"defendant,”®® although, where the assignment is in 
other respects correctly entitled, but the word ""de¬ 
fendant” is used instead of '"appellant” under cir¬ 
cumstances which show that the former is used to 
designate the appealing party, the assignment is 
sufficient, the mistake being only technical.®^ In ar¬ 
ranging the names, the party complaining should 
place his name before and above that of the party 


complained of«®® 

Persons who are not necessary parties to the ap¬ 
peal need not be named in the assignment of er¬ 
rors;®® but, where the body of the assignment 
shows that a person is not a party to the appeal, the 
fact that he is named in the title is immaterial.®® 

Since one appeal need not have different titles 
because several appellants assign error separately, 
and it is not necessary to repeat the title in each 
separate assignment, as discussed supra § 1244, 
where the names of all the parties, appellants and 
appellees, are set out in the title and the name of 
each appellant is set out in his separate assign¬ 
ment, the record is sufficient.®^ If an original party 
has died after the rendition of judgment, and his 
successor in interest has been substituted, the as¬ 
signment of errors in naming the successor rather 
than the deceased party should set forth facts neces¬ 
sary to show the reason for the substitution of par- 
ties.®2 


62. Ind.—State ex rel. Scher v. 
Ayres. 26 N.E.2d 1002. 217 Ind. 
179—In re Northwestern Indiana 
Telephone Co.. 171 N.E2. 65. 201 
Ind. 667—^Rockey v. Hershman, 138 
N.E. 339. 193 Ind. 168. 

Hart. Schaffner & Marx v. Camp¬ 
bell. 38 N.E.2d 895. 110 Ind.App. 
312. 

8 C.J. p 1351 note 78. 

53 . Ind —Gescheidler v. National 
Cas. Co.. 96 N.E.2d 128. 120 Ind. 
App. 673—^Kentucky Home Life 
Ins. Co. V. Dyer. 11 N.E.2d 55. 105 
Ind.App. 176—Barr v. Geary. Au¬ 
ditor. 142 N.E. 622. 82 Ind.App. 
5. 

Bnfflolsaoy of nsmss 

Ind.—Rockey v. Hershman. 138 N.E. 

339, 193 Ind. 168. 

8 C.J. p 1351 note 82. 

63.5 Ind.—Gescheidler v. National 
Cas. Co., 96 N.E 2d 123, 120 Ind. 
App. 673. 

54 . Ind.—Allmon v. Review Bd. of 
Ind. Employment Sec. Division, 116 
N.E.2d 115. 124 Ind.App. 212—State 
V. Stevens, 114 N.E. 873, 63 Ind. 
App. 561. 

8 C.J. p 1351 note 88. 

ratal varlaBoe 

Where a jud^rment was recovered 
In favor of Leola Hilbrich Conn, an 
appeal naming the sole appellee as 
Leola Hilbrich, plaintitTs maiden 
name, was required to be dismissed, 
the court not being permitted to go 
outside the record for information as 
to the Judgment appealed from. 
Ind.—Robinson v. Hilbrich, 198 N.E. 

120, 101 Ind.App. 54. 

XmmateHal onisaioB from aaaia of 
ooxpoxation 

The name ‘'Salt Creek township.” 


as designated in assignment of error, 
imported a civil township, although 
the word “civir* was omitted; so 
that the appellate court could say 
that the “Salt Creek civil township” 
named in proceedings below was the 
same corporation. 

Ind.—State v. Stevens, 114 N.E. 878, 
63 Ind.App. 561. 

Omission of comma 
An omission, in assignment of er¬ 
rors, of a comma after the name 
“Jane B. Coughlin, trustee" and be¬ 
fore the names of other appellees 
has been held not to constitute mis¬ 
joinder of parties on the ground it 
appeared that Jane B. Coughlin was 
being named as trustee for the two 
following named appellees, although 
in the Judgment she was named as 
trustee for two other parties. 
Ind.—Kist v. Coughlin. 1 N.E.2d 602, 
210 Ind. 622, petition denied and 
motion overruled 4 N.B.2d 538, 210 
Ind. 622. 

55 . Ind.—Wolanski v. Mazgaiezk, 
186 N.E. 876, 97 Ind.App. 84. 

3 C.J. p 1351 note 84. 

Administrator 

Where the action is by or against 
an administrator, a designation of 
such party in the assignment of er¬ 
rors merely as "administrator" is 
insufficient, since such designation is 
descriptive only and does not make 
the administrator a party in his 
representative capacity. 

Ind.—McKinney v. Depoy, App.. 4 N. 
E.2d 589—^Miller v. Lahr’s Estate, 
200 N.E. 710, 103 Ind.App. 18— 
Rohrbaugh v. Leas, 114 N.E. 762, 
68 Ind.App. 644. 

BeoeiTsr 

An assignment of errors naming 
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an appellee as "receiver” is Insuffi¬ 
cient to make him a party to the ap¬ 
peal in his representative or fldu- 
clary capacity as receiver of one of 
the appellees. 

Ind.—Bowman v. Swartz Electric 
Co.. 141 N.B. 62. 80 Ind.App. 373. 

Trustees 

Ind.—Mercantile Commerce Bank & 
Trust Co. V. Department of Finan¬ 
cial Institutions. 6 N.E.2d 141, 103 
Ind.App. 48. 

School trustee 

Where a school trustee was sued 
in his official capacity, and a Judg¬ 
ment rendered for defendant, errors 
assigned against him in his individ¬ 
ual capacity are not assigned against 
the party in whoso favor the Judg¬ 
ment was rendered, and. if no re¬ 
quest is made to amend the assign¬ 
ment, the appeal will be dismissed 
Ind.—State v. Lane. 105 N.E. 147, 
182 Ind. 249. 

60. Ind.—^Wickham ▼. Hess. 88 
183. 

57. Ind.—Williams v. State. 47 Ind 
568. 

58. Ind.—^Fisher v. Allison. 46 Ind 
592—Wickham v. Hess, 38 Ind. 183. 

Hart, Schaffner & Marx v. Camp¬ 
bell, 38 N.E.2d 896, 110 Ind.App. 
812. 

69. Ind.—Windfall City v. State, 92 
N.E. 67. 174 Ind. 811. 

3 C.J. p 1351 note 86. 

60. Ind.—^Mollwaine v. Adams, 46 
Ind. 580. 

61. Ind.—^Moorhouse v. Kunkalman, 
96 N.E. 600, 177 Ind. 471. 

8 aJ. p 1861 note 88. 

02. Ind.—Sindlinger v. Mitchell, 186 
N.B. 847, 97 Ind.App. 296. 
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§ 1246. Showing at to Right to Appeal or ceptions thereto, so as to entitle him to assign error 
Assign Error thereon, as discussed infra § 1253. 

Where It ie so required, the aieignment of errors must ft 1247 SimBture 
show the complainino party’s right to maintain the appel- ^ » 6 

late proeeedinge. Only where the assignment of errere Is In the nature 

of a pleading must it be signed by the appeiiant or his 

If there is a requirement to that effect, it is neces- attorney, 
sary that the assignment of errors shall affirma- In jurisdictions where the assignment of errors 
tively show the right of the complaining party to is in the nature of a pleading, it is necessary that 

maintain the appellate proceedings, as by stating it be signed by appellant or plaintiff in error, or his 

the facts necessary to show that he has sufficient attorney,®® and an unsigned assignment is insuffi- 

interest and is aggrieved, where he is not a party cient,®®*® unless the defect may be, and is, waived, 

to the record in the lower court,®^ or by setting out as discussed infra § 1284. It has been held, how- 

or showing the ruling or action of the lower court ever, that the assignment of errors need not be 

complained of and the necessary objections or ex- signed.®® 

D. JOINT AND SEVERAL ASSIGNMENTS 

several parties separately appeal, or bring error, 
or complain of errors which do not affect all of 
them, or which affect them severally and not joint¬ 
ly, the general rule is that their assignment of er¬ 
rors not only may, but must, be several and not 
joint.®7 In accordance with this rule, it is settled 
that on a joint assignment of errors one of several 
appellants or plaintiffs in error cannot avail him¬ 
self of errors which are not common to all, but 
which affect or injure him alone;®® that parties 


§ 1248. In General 

A Joint aatignment of error Is necessary, or proper, 
only where the parties Joining therein have Jointly brought 
the appellate proceeding, are all Jointly affected by the 
error, and all entitled to have it reviewed; a Joint assign¬ 
ment must be good as to all Joining therein, or it will 
not be available as to any of them. 

An appellant is not entitled to take advantage of 
an assignment of error which he did not make, but 
which was made by another appellant.®®-®® Where 


Besiffiiatloa of suooessor held snf- 
floient 

Ind.—Willard v. Loucks, 176 N.E. 
266, 97 lnd.App. 131. 

63 . Ill.—People v. Ilarrlgan’s Es¬ 
tate, 128 NE. 834, 294 Ill 171. 

Tex.—Sullivan v. Masterson, Civ. 
App., 201 SW. 194, dismissed for 
want of Jurisdiction. 

8 C.J. p 1361 note 90. 

64 . Ill.—People ex rel. Yohnka v. 
Kennedy, 10 N.E 2d 806, 367 Ill. 
236—People v. Harrlgan’s Estate, 
128 N.E. 334, 294 Ill. 171. 

Ind —Campbell-Smlth-Ritchie Co v. 
Souders, 116 N.E. 364, 64 lnd.App 
138. 

8 C J. p 1361 note 91. 

66. Ind.—Davis v. Pelley, 102 NE. 
2d 910, 230 Ind. 248. 

Cortez V. Freed, 16 N.E 2d 969, 
106 Ind App. 640—Citizens' I^oan & 
Trust Co. V. Sanders, 187 NE 396, 
99 lnd.App. 77—Does v. Grand 
Rapids & I. R. Co., 108 N.E. 174, 
69 Ind App. 271, rehearing: denied 
109 N.E. 411, 59 IndApp. 271. 

3 C.J. p 1362 note 93. 
faiariiinf of joint assigrnmsnto 
Where the names of all parties 
appeared in the title and the name 
of each appellant was set out in his 
separate assigrnment of error, that 
attorneys for all appellants signed 


below all assignments instead of re¬ 
spectively signing immediately be¬ 
low the assignment of own clients 
was Immaterial. 

Ind.—Citizens’ Loan & Trust Co. of 
Washington, Ind v. Sanders, 187 
NE. 396, 99 lnd.App. 77. 
Typewritten signature of plain- 
tifC’s attorneys to assignment of er¬ 
ror is sufficient. 

Ind.—Boca v. Grand Rapids & I. R 
Co., lOK NE 174, 69 lnd.App. 271. 
rehearing denied 109 N.E. 411, 69 
lnd.App 271. 

65.5 Ind—Davis v. Pelley, 102 N.E. 
2d 910, 230 Ind 248. 

Cortez V. Freed, 16 N.E.2d 969, 
106 IndApp. 640. 

3 C.J p 1362 note 93. 

68. Ala—Amerson v. Corona Coal & 
Iron Co., 69 So. 601, 194 Ala. 176. 

66.50 Minn.—Novotny v. Bouley, 27 
NW.2d 813, 223 Minn. 692. 

67. Ala.—Bank of Cottonwood v. 

Hood, 149 So. 676, 227 Ala. 237. 
Colo.—Town of Palisade v. Orchard 
Mesa Irr. Dist., 273 P. 646, 86 Colo. 
67. 

Fla.—Corpus Juris Beoundum cited 

in Day v. Norman, 42 So.2d 273, 
274. 

Ill.—Hawkins v. Lake County, 186 N. 
E. 487, 803 Ill. 624. 
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Bollinger v. Commercial State 
Dank, 266 Ill.App. 663. 

Ind.—Schulte v. Holthouse Drug Co., 
192 N.E. 767, 99 lnd.App. 416. 

Okl.—State Finance Service v. Mul¬ 
lins, 147 P.2d 169, 198 Okl. 688— 
Corpus Jnrls cited in Haley v. 
Wyte, 38 P.2d 910, 911, 169 Okl. 
406—Clark v. Sloan, 87 P.2d 263, 
169 Okl. 347—Corpus JUris quoted 
In Niles v. Citizens’ Nat. Bank of 
El Reno, 263 P. 414, 110 Okl. 146. 

Wyo—Meador v. Blonde, 244 P. 222. 
84 Wyo. 897. 

3 C.J. p 1362 note 95. 

Requirement that appellant separate 
errors into separate assignments 
see infra fi 1264. 

68. Ala—Volts v. Childers, 44 So.2d 
604, 263 Ala. 869—Gill Printing Co. 
v. Goodman, 139 So. 260, 224 Ala. 
97. 

Colo.—Town of Palisade v. Orchard 
Mesa Irr. Dist., 273 P. 646, 86 
Colo. 67. 

Ind—Schulte v. Holthouse Drug Co., 
192 N.E. 767, 99 lnd.App. 416. 

Okl.—Rein v. Patton, 267 P.2d 280, 
208 Okl, 442—Corpus Juris cited in 
Kennedy v. State, 68 P.2d 189, 142, 
177 Okl. 79—Corpus Jnrls cited in 
Haley v. Wyte, 38 P.2d 910, 911, 
169 Okl. 406—Corpus Juris cited in 
Niles V. Citizens' Nat. Bank of El 
Reno, 236 P. 414, 110 Okl. 146. 
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c w mot johxdy aragn error or take advantage, on 
a Joint assignment, of errors which affect them sev¬ 
erally, and not jointly and that a joint assign¬ 
ment of error must be good as to all who join there¬ 
in, or it will not be available as to any of them,^^ 
and if it is not good as to one, it will be disregarded 
as to all,^'®-* and will not be available for rever- 

On the other hand, a joint assignment of errors, 


and not several assignments, is proper, and in some 
jurisdictions necessary, where all the parties join¬ 
ing therein have jointly excepted and are jointly 
affected by the errors assigned and, where a 
judgment appealed from is joint, and if reversed as 
to one defendant must be reversed as to all, de¬ 
fendants may, on a joint appeal and joint assign¬ 
ment of error, take advantage of any error com¬ 
mitted against any one of them on the trial.'^2 


XJtali. —Oorpns Jtuts oittd la Mc¬ 
Guire V. State Bank of Tremonton, 
164 P. 4S4« 49B, 49 Utah 881. 
t CJ. p 1362 note 9<. 

es. Ala.—Hammock v. Oakley, 164 
So. 906, 228 Ala. 698. 

Utah.— Oorpfui Jnria Ruoted la Mc¬ 
Guire V. State Bank of Tremonton, 
164 P. 494, 496, 49 Utah 381. 
t ej. p 1362 note 97. 

7a U.S.— Ctoxpns Jaria cited la 

Wimberly v. Cowan Inv. Corpora¬ 
tion, C.C.A.Ala., 90 F.2d 462. 456. 
certiorari denied 56 S.Ct. 674, 298 

U. S. 654, 90 l^Ed. 1391. 

Ala.—^Volts V. Childers, 44 So.2d 604. 
253 Ala. 869—^Southern Cotton Oil 
Co. V. Finley, 34 So.2d 465, 250 Ala. 
350—Maya Corporation v. Smith. 
199 So. 549, 240 Ala. 371>-Fields v. 
Southeastern Fuel Co., 172 So. 267, 
233 Ala. 437—Joiner v. State, 168 
So. 886, 232 Ala. 622—Cooper v. 
Owen, 161 So. 98, 230 Ala. 316— 
Sewell V. Cherokee County Dank, 
169 So. 830, 230 Ala. Ill—Inter¬ 
state Electric Co. v. Daniel, 151 So. 
463, 227 Ala. 609—Moore v. Wel- 
den, 143 So. 831, 225 Ala. 458— 
Italian Art Exhibit Committee v. 
Romeo, 143 So. 667, 225 Ala. 396— 
F. Becker Asphaltum Rooilng: Co. 
y. Murphy, 141 So. 630, 224 Ala. 
655—Stacey v. Taliaferro, 140 So. 
748, 224 Ala. 488—Futvoye v. 

Chuites, 140 So. 432, 224 Ala. 458— 
Roberts v. Kemp, 13 8 So. 656, 218 
Ala. 360—Chavers v. Mayo, 79 So. 
694, 202 Ala. 128—Hall v. First 
Bank of Crossville. 72 So. 171, 196 
Ala. 627—Mobile Temperance Hall 
Ass’n V. Holmes, 70 So. 640, 195 
Ala. 437—Shortridire v. Southern 
Mineral Land Co., 65 So. 354, 186 
Ala. 660 

Sloss-Shefneld Steel & Iron Co. 

V. Taylor, 77 So. 79, 16 Ala.App. 
241—Morton v. Clark, 66 So. 408, 
10 Ala.App. 439. 

Fla.— Oovpas Juris Seoundum cited 

iSL Universal Const. Co. v. Gore, 
61 So 2d 429, 432. 

HI.—Winemiller v, Mossber^rer, 188 
N.E. 908, 356 Ill. 145—Department 
of Public Works and Buildings v. 
Epperson, 164 K.E. 676, 333 Ill. 313. 

Joyner v. Mitchell, 267 Ill.App. 
427—Bollinger v. Commercial State 
Bank, 266 Ill.App. 563—Gidwits v. 
Cofan, 238 I11.APP. 227. 


Ind.—Clark v. Stout, 105 N.E. 569, 
reheard 108 N.E. 770, 188 Ind. 829. 

City of Huntingburg v. State, 146 
N.E. 443, 82 Ind.App. 162—Camp- 
bell-Smith-Ritchie Co. v. Souders, 
116 N.E. 364, 64 Ind.App. 138— 
Helms V. Cook. Ill N E. 632, 62 
Ind.App. 629—Hayes v. Johnson, 
105 N E. 166, 56 Ind App. 707— 
Hayes v. Johnson, 105 N.E. 164, 56 
Ind.App. 238. 

Okl.—Rein v. Patton. 257 P.2d 280. 
208 Okl. 442—Hayes v. Moore, 254 
P.2d 773, 208 Okl. 177—Pepls v. 
Rector, 166 P.2d 94, 196 Okl. 489— 
Hunter v. Pepis, 163 P.2d 542, 195 
Okl. 660—^Walden v. Automobile 
Brokers. 160 P.2d 400, 195 Okl 453 
—State Finance Service v. Mullins, 
147 P.2d 169, 193 Okl. 688—Horn 
v. Perry, 99 P.2d 143, 186 Okl. 541— 
Buzzard v. Odle. 89 P.2d 360, 184 
Okl. 631—Jones v. Webb, 67 P.2d 
800. 180 Okl. 6—Jones v. Webb, 67 
P.2d 801, 180 Okl, 6—Atchley v. 
McFadden, 64 P.2d 269. 178 Okl. 303 
—Beck V. Day, 62 P.2d 1014, 178 
Okl. 310— Corpus Juris quoted in 
Universal Life Ins. Co. v. Berry, 57 
P.2d 879, 881, 177 Okl. 92—Horner 
V. Reid. 57 P.2d 867, 177 Okl. 154— 
Pharoah v Beugler, 45 P 2d 1098, 
172 Okl. 633— Corpus Juris cited in 
Haley v. Wyte, 38 P.2d 910, 911, 
169 Okl. 406—Squires v. Swanson, 
37 P.2d 276, 169 Okl. 890—Temple 
V. Dugger, 21 P.2d 482, 164 Okl. 84 
—Bllby V Gibson, 271 P 1026, 133 
Okl. 196—Kingkade v. Plummer, 239 
P. 628, 111 Okl. 197—Niles v. Citi¬ 
zens' Nat. Bank of El Reno, 236 P. 
414, 110 Okl. 146. 

Tex.—Hulsey v. Hulsey, Civ.App., 42 
S.W.2d 179. 

Utah.—U. S. Building & Loan Ass’n 
V. Midvale Home Finance Corpora¬ 
tion. 44 P.2d 1090, 86 Utah 606, re¬ 
hearing denied 46 P.2d 672, 86 Utah 
622— Corpus Juris cited in Johnston 
V. Geary, 333 P.2d 767, 768, 84 Utah 
47— Corpus Juris quoted iu Mc¬ 
Guire V. State Bank of Tremonton, 
164 P. 494. 495, 49 Utah 381. 

Wyo.—Benedict v. Citizens* Nat. 
Bank of Casper, 13 P.2d 573, 44 
Wyo. 466. 

3 C.J. p 1362 note 98—40 C.J. p 616 
note 10. 

Only one appellsat entitled to raise 
question 

Where the only appellant entitled 
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to raise the question of multifarious¬ 
ness Joined in an assignment of error 
with appellants who had no right to 
raise the question, it lost its own 
right to do so. 

Ill.—^Hawkins v. Lake County, 186 N. 
E. 487, 303 Ill. 624. 

70. B Ala—Giles v. Wilkins, 84 So.2d 
120, 263 Ala. 690—Bowden v. Turn¬ 
er, 24 So.2d 429, 247 Ala. 352. 

Fla —Corpus Juris Booundum oited in 
Universal Const. Co. v. Gore, 61 So. 
2d 429, 432. 

Okl.—American Transfer & Storage 
Co. V. Grenlnger, 143 P.2d 617, 193 
Okl. 338—Pinch v. Smith. 58 P.2d 
850, 177 Okl. 307. 

8 C.J. p 1362 note 98. 

70.10 Ala.—Bentley v. Smith, 2 So. 

2d 107, 241 Ala. 229. 

Okl.—Jayne v. Bateman, 129 P.2d 188, 
191 Okl. 272. 

71. Ind—Poyles v. Hoch, 116 N.Bl 
52, 186 Ind 93 

Okl —Hunter v. Pepls, 163 P.2d 642, 
195 Okl. 660—Jayne v. Bateman, 
129 P.2d 188, 191 Okl 272—Ken¬ 
nedy V. State, 58 P.2d 139, 177 Okl. 
79. 

3 C.J. p 1353 note 99. 

Assignment permitted to be Joint or 
several, or both 

Where a motion or pleading is Join¬ 
ed in by two or more In the same 
right and the ruling affects all alike, 
the exceptions and assignments may 
be either Joint or several or both, 
and on appeal the motion or plead¬ 
ing, the exceptlops, and assignment 
of errors will be construed in har¬ 
mony unless incompatible with the 
record 

Ind—Boyles v. Hoch, 116 N.E. 62, 
186 Ind. 93. 

72. Ill —Hawkins v. Lake County, 
136 N.E. 487, 303 111. 624. 

3 C.J. p 1353 note 1. 

Joiut Judgment resulting from mis¬ 
joinder 

Where one count of a complaint 
was fatally defective for misjoinder, 
and the Judgment would have to be 
reversed as to both, the contention 
cannot be sustained that the error is 
several as affecting only the one who 
was improperly Joined, and a Joint 
assignment will be considered. 

Ala.—^National Baking A Lunch Ca 
v. Wilson, 78 So. 436, 198 Ala. 90. 
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Errors which affecti or are available to, only one 
or some of the parties taking a joint appellate pro¬ 
ceeding may be assigned severally,^3 and if as¬ 
signed jointly, there must be a clear disclosure of 
which of them are complaining of the specific rul¬ 
ing indicatedJ3.6 jf the assignments are several as 
well as joint, the rule denying effect to joint as¬ 
signments which are not good as to all appellants 
joining in the assignment is inapplicable and a 
statute providing that all assignments of error on 
appeal whether joint or several shall be taken and* 
construed as the joint and several assignment of 
each party therein completely avoids such ruleJS 

Where an appellant wishes to urge an identical 
question or error with respect to several different 
parties, it is held that a separate assignment or 
specification is not necessary as to each party but 
that one assignment is sufficient as to all.'^® 

Determination of nature of assignment. Wheth¬ 
er an assignment in a particular case is joint and 


APPEAL & ERROR §§ 1248-1249 

several, or joint or several, is to be determined by 
construing the language used in the light of the na¬ 
ture and effect of the error involved 

§ 1249. Applications of Rule 

The rules stated with respect to Joint assignments are 
of general and widespread application; so, a Joint assign¬ 
ment is not available to any party thereto where one Of 
the parties is not entitled to have the question reviewed 
because not aggrieved or prejudiced. 

The rules, discussed supra § 1248, as to joint and 
several assignments of error are of widespread ap- 
plication.'^s Under the general rule that a joint as¬ 
signment must be good as to all to be available to 
any, it is usually held that, although defendants have 
appealed and assigned error jointly, the assignments 
of error will be disregarded where one of the ap¬ 
pellants had not answered or pleaded in the court 
below and therefore was not entitled to appeal or 
have the question considered,*^® where the matter 
relied on is not in fact erroneous as to some parties 


SzoeMiveness of verdict 

Where, in separate motions for 
Judgment notwithstanding verdict or 
new trial, each defendant assigned 
excessiveness of verdict as ground 
for new trial, and Judgment was joint 
and was based on one verdict, Judg¬ 
ment could not stand if verdict was 
excessive, although one of defend¬ 
ants on appeal did not assign error 
on such ground. 

Minn —Kcmerer v Kemerer, 269 N.W. 
832, 198 Minn. 316. 

73. Fla—Herns v. Harrison, 131 So. 
654, 100 Fla. 1105. 

Ill —Finlen v. Foster, 211 Ill App 
609 

Mont —Harrington v H D Leo Mer¬ 
cantile Co., 33 P.2d 663, 97 Mont 
40 

Sole appellant 

(1) Generally 

Ala—Krasner v Gurley, 29 So.2d 224, 
248 Ala. 686. 

(2) Defendant who was sole appel¬ 
lant could separately assign errors 
without permission from court for 
severance in assignment of error, 
notwithstanding codefendant appear¬ 
ed after receipt of notice of appeal 
and assigned errors on record 

Ala—Bilbe v. Camp, 173 So. 380, 234 
Ala. 54. 

73.6 Ind.—Duffy v. Hayden, 50 N.E. 
2d 666, 114 Ind.App. 125. 

74 . Ala.—Myers v. Moody, 67 So 2d 
891, 259 Ala. 638—Elmoro v. Cun- 
ninghame, 93 So 814, 208 Ala. 15. 

Ind.—Boyles v. Hoch, 115 N.E. 52, 186 
Ind. 93. 

78 . Ind.—O’Brien v. Clarke, 200 N.E. 
92, 102 Ind.App. 421—Manweiler v. 
Truman. 125 N.E. 412, 71 Ind.App. 
658. 


76. Ind —Locomotive Engineer s’ 
Mut Life & Accident Ins. Ass’n v. 
Higgs, 135 NE 353, 79 Ind App 
427. 

3 C J. p 1363 note 75 

Appeal Involving same qneBtion. as to 
different plaintiffs 

(1) Where a number of actions by 
different plaintiffs against one de¬ 
fendant have been consolidated for 
trial, and separate judgments have 
been rendered against defendant, but 
the identical questions are Involved 
in each case, defendant on appeal 
need not use separate assignments 
of error for each action. 

Ind —Locomotive Engineers' Mut. 
Life & Accident Ins. Ass'n v. Higgs, 
supra. 

(2) On appeal from a decree hold¬ 
ing certain stockholders of a corpo¬ 
ration liable to creditors, a distinct 
specification for each creditor is not 
neces.sary if the question of the 
stockholders’ liability to one creditor 
is not different from that of their 
liability to other creditors. 

U S —Andrews v. National Fdy., etc.. 
Works, Wis., 76 F. 166. 22 C.C.A. 
110, 36 L.R.A. 139. 

Single aiBlgnment to enetainlag of 
separate but identical demurrers 
of several defendants 

(1) It has been hold that, where 
several defendants file separate but 
identical demurrers which are sus¬ 
tained and the action is dismissed, 
such ruling applies to all defendants 
alike so that but one assignment of 
error with respect thereto is suffi¬ 
cient. 

Ga—Kinney v. Robinson, 184 S.E. 
616, 181 Ga. 837. 
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(2) Separate assignments of errors 
as to demurrers generally see infra 
§ 1260. 

77. Ill —See Friend v. Mahln, 202 
III App 40. 

Ind—Nelbert v. Long, 111 N.E. 612. 
184 Ind. 494. 

Mont—Harrington v. H. D Lee Mer¬ 
cantile Co., 33 P.2d 653, 97 Mont. 
40. 

Wyo—Benedict v. Citlxons’ Nat. 
Bank of Casper, 13 P.2d 673, 44 
Wyo 466 

3 C.J. p 1355 note 29. 

Assignments held Joint and several 

Assignments of error in sustaining 
demurrer to one paragraph of one 
appellant’s separate cross complaint 
and overruling other appellant’s de¬ 
murrer to paragraph of reply to an¬ 
other paragraph of cross comp’aint 
mav fairly be construed as both joint 
and several. 

Ind—Ko7.anjleft v. Petroff, 19 N.E 2d 
563, 216 Ind. 286. 122 A.L.R 479. 

78. Okl —Clark v. Sloan, 37 P.2d 263, 
169 Okl. 347. 

3 C J. p 1364 note 23. 

79. Okl.—Squires v. Swanson, 37 P. 
2d 276, 169 Okl. 390. 

Wyo.—Hanover Canal Co. v. Wilson, 
143 P. 345, 22 Wyo. 427. 

3 C.J. p 1353 notes, 7, 10. 

Bstoppel not pleaded by one of de¬ 
fendants Joining in assignment 
Where two defendnta joined In 
their assignments of error, an as¬ 
signment that the court erred in re¬ 
fusing to hold that plaintiff was es¬ 
topped could not be sustained where 
one of the defendants did not plead 
estoppel. 

Wyo—Hanover Canal Co. v, Wilson 
supra. 
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joiliing in the assignment,*® or where some or one 
of the parties is not entitled to have the question re¬ 
viewed because not aggrieved or prejudiced,as 


where the ruling complained of is against, or affects, 
less than all of the parties,** or because he, or 
they, waived the error***® or failed properly to 


90, Ind.—Becknell v. Becknell, 10 
K.E. 414» 110 Ind. 42. 

AMigamMt attaoklag pla ad t a g or 
xallag good as to soiao 

(1) A joint assignment of error 
by several defendants that the com¬ 
plaint does not state facts suffi¬ 
cient to constitute a cause of action 
cannot be sustained unless the com¬ 
plaint Is bad as to all. 

Ind.—Becknell v. Becknell, supra. 

S C.J. p 1363 note 4. 

(2) Where a complaint Is suf¬ 
ficient as to some of the defendants 
who demurred to it, a joint assign¬ 
ment of error of all the defendants, 
that the court erred in overruling 
the demurrer, is bad. 

Ind.—Bush v. McBride, 65 N.E. 1026. 

159 Ind. 663. 

S C.J. p 1353 note 6. 

(8) A joint assignment of errors 
by several parties to the overrul¬ 
ing of their joint motion for a new 
trial presents no question on appeal, 
where the judgment was correctly 
rendered against one of the parties. 
Ind.—^Vansell v. Carrithers, 71 N.E. 

168, 38 Ind.App. 294. 

2 C.J. P 1364 note 16. 

81. Ala.—Fields v. Southeastern 
Fuel Co., 172 So. 257, 283 Ala. 
437—Cooper v. Owen, 161 So. 98, 
230 Ala. 316—Stacey v. Taliaferro, 
140 So. 748, 224 Ala. 488. 

Morton v. Clark, 65 So. 408, 10 
Ala.App. 439. 

Okl.—^Walden v. Automobile Brokers, 

160 P.2d 400, 195 Okl. 468. 

8 C.J. p 1353 note 6. 

OivlBg of Instmotloa 

Okl.—Atchley v. McFadden, 64 P.2d 
269, 178 Okl. 303. 

Bvldsnos iasnAoleat as to only obs 
dsfeadsat 

(1) Separate assignments of error 
are necessary by one of several de¬ 
fendants who urges that as to him 
evidence is insufficient to warrant re¬ 
covery. 

Okl.—Clark v. Sloan, 87 P.2d 268, 169 
Okl. 847. 

(2) A joint assignment charging 
that evidence was insufficient to 
sustain judgment must be good as to 
all parties joining therein, or will 
be available to none. 

Okl.—McDufT V. McFarlin, 96 P.2d 
636, 186 Okl. 669—W. T. Rawleigh | 
V. Riggs, 252 P. 428, 123 Okl. 42. 
ExolnBioB of svldsnos whltih woald I 
liavo bsBsftted only one appsU 

In an action by a father for in¬ 
juries to his minor daughter caused 
by abortion, against the physician 
and man charged with being re¬ 
sponsible for her condition, the ex- 


[ elusion of evidence of general good 
character of defendant physician. If 
error, was not reversible, the ap¬ 
peal being prosecuted jointly by 
both defendants, jointly assigning 
errors, and such assignment not be¬ 
ing available unless Injurious to 
both. 

Ala.—^Hancock v. Hullett, 82 So. 622, 

I 203 Ala. 272. 

Joinder of party reoslTing favorable 
dedslOB 

(1) If a party for whom judgment 
was rendered and the other appel¬ 
lants jointly assign errors, the as¬ 
signment will be bad and the ap¬ 
peal will be dismissed. 

Ala.—Lillich v. Moore, 20 So. 452, 
112 Ala. 632. 

(2) Where a complaint is directed 
against two defendants, but judg¬ 
ment is rendered against one only, 
and both appeal and assign error 
jointly, the judgment must be af¬ 
firmed. 

Ind.—American Wringer Co. v. Mc¬ 
Kinley, 59 N.E. 410, 26 Ind.App. 
239. 

Bsfusal Of instructions to which one 
appellant not sntitlsd 

On appeal by two defendants, a 
joint assignment of error, claiming 
error as to one defendant in the 
refusal of the trial court to give 
general charge requested, cannot be 
considered on appeal, because under 
such assignment the claimed error 
did not injure defendant not entitled 
to affirmative instructions. 

Ala.—Piatt v. Hilty, 106 So. 67, 21 
Ala.App. 127—Birmingham P*inance 
Co. V. Barber, 99 So. 736, 19 Ala. 
App. 609. 

Effect of statute of limitations 

On joint assignment court is pre¬ 
cluded from considering contention 
of one defendant that action was 
barred by limitations as to it where 
bar of limitations was not effective 
as to codefendant. 

Okl.—Beck v. Day, 62 P.2d 1014, 178 
Okl. 310. 

88. Ala—Madison Iiimestone Co. v. 
McDonald, 87 So.2d 639, 264 Ala 
295—^Foster v. Williamson, 186 So. 
168, 236 Ala. 672—Shelby Iron Co. 
V. Morrow, 96 So. 370, 209 Ala. 116. 
Ill.—Department of Public Works 
and Buildings v. Epperson, 164 N. 
E. 676, 833 Ill. 818. 

Wyo.—^Hauover Canal Co. v. Wilson, 
143 P. 846, 22 Wyo. 427. 

8 C.J. p 1863 notes 2, 7. 

DisaUowanoe of defense available to 
only one defendant 
Ala.—Deader v. Mattingly, 37 So. 
270, 140 Ala. 444. | 
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Bolings on demuxeexs 

(1) A joint assignment of error by 
several to the rulings of the court 
on the separate demurrer of one of 
them, or eepajate demurrers of all, 
presents no question for the appel¬ 
late court. 

Ala.—Shelby Iron Co. v. Morrow, 95 
So. 370, 209 Ala. 116. 

Ind.—City of Huntlngburg v. State, 
145 N.E. 448, 82 Ind.App. 162. 

8 C.J. p 1353 note 8. 

(2) Alleged error in overruling a 
demurrer to a complaint is not re- 
vlewable, where the assignment was 
made jointly by all defendants, and 
one defendant did not demur to the 
complaint. 

Ind.—Eastburn v. Board of Finance 
of Union Tp. of St. Joseph Coun¬ 
ty, 194 N.E. 860, 100 Ind App. 200. 

(3) Coplaintiffs cannot properly 
Join in assigning error to the over¬ 
ruling of demurrers to the answer 
or to paragraphs thereof which af¬ 
fect them severally. 

Ind.—Starkey v. Starkey, 76 N.E. 

876, 166 Ind. 140. 

3 C.J. p 1363 note 8. 

(4) Where parties Join In a de¬ 
murrer and it is overruled as not 
being good as to one, the other par¬ 
ty, if the overruling is error as to 
him, can make it available only on a 
separate assignment of error. 

Ala.—Davis v. Williams, 26 So. 704, 

121 Ala. 542. 

3 C.J. p 1364 note 18. 

(5) Where petition in error and 
specifications of error were joint, al¬ 
leged error in overruling demurrer 
to evidence as to one of defendants 
appealing was not reviewablo. 

Okl.—Pepls V. Rector, 166 P.2d 94, 
196 Okl. 489—Universal Life Ins. 
Co. V. Berry, 67 P.2d 879, 177 Okl. 
92. 

(6) Joint assignments relating to 
sustaining of demurrers to first 
amended counterclaim filed by both 
appellants, and to second amended 
counterclaim filed by only one, were 
bad, since any error as to first 
amended counterclaim was waived 
by one appellant and any error as to 
second amended counterclaim affect¬ 
ed only appellant who filed It. 

Utah.—^Zion's Sav. Bank & Trust Ca 

v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 98 Utah 410. 

(7) Other rulings. 

Ala.—^Eatman v. Nuckols, 88 6o.2d 
494, 261 Ala. 644—Minor v. 

Thomasson, 182 So. 16, 286 Ala. 
247. 

02J0 Utah.—Zion's Sav. Bank B 
Trust Co. V. Mountain-Lakes Poul¬ 
try Farms, 100 P.2d 212, 98 Utah 
410. 
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preserve and present the question in the lower 
court.®* 

Ordinarily, a joint assignment of errors cannot be 
made to rulings on separate or several pleadings of 
the parties joining in the assignment.®^ or where 
the interests or claims affected by the alleged error 
are distinct and separate.®® If parties jointly plead 
and except to the rulings on the pleading, the as¬ 
signment of error on the ruling should be joint 
and not several,®® while if both the pleading and 
the exception to the ruling thereon are joint and 
several, a several assignment of error on the ruling 
is proper.®*^ It has been held that if all the per¬ 
sons against whom a verdict is returned file a mo¬ 
tion for a new trial assigning the same causes there¬ 
for, either jointly or severally, and a ruling is had 
and exceptions taken by all parties against whom 
the ruling is made, either jointly or severally, the 
error in the ruling may be presented by one or all 
of the parties excepting to the ruling either in a 
joint or separate assignment.®® 


APPEAL ftSaUEUm 

§ 1250. Exceptioiit to Rule 

THb ruto that a joint aaalohmant of orrora, to bo con- 
aidorod, muot be good aa to all partlaa Jolnlfig therein la 
not applied where the error la ona for whioh no aaalgn- 
ment Is neeeaeary, tha partlaa Joining are huaband and 
wife who are by legal Action a unity, or the Joinder of the 
party as to whom the assignment la not good la mere re¬ 
dundancy. 

The general rule that a joint assignment of errors 
will not be considered where it is not good as to all 
parties joining therein has been held not to apply 
where the error or defect is one which may be no¬ 
ticed by an appellate court without an assignment;®® 
where the parties joining in the assignment are hus¬ 
band and wife who have been sued jointly and are 
by legal fiction a unity;®® or where the joinder in 
the assignment of persons who are not parties to 
the judgment, and have no appealable interest, may 
be disregarded as redundant so as not to preclude 
the party or parties actually affected from having 
the assignment considered on its merits.®^ 

Also, the rule has been held inapplicable where 
the parties joining in the assignment have been sued 


83. Ala.—Morton v. Clark. 65 So 
408. 10 Ala.App. 439. 

8 C.J. p 1863 note 12. 

Tailure to make or Join in. czeeption 

(1) Assignments of error are in¬ 
sufficient where they are Joined In 
by a defendant who made default 
and did not except to any ruling or 
action of the court. 

Ind.—Crist v. Wayne International 
Eldg, etc., Assoc., 67 N.E. 646, 
155 Ind. 260. 

(2) A Joint assignment of error to 
conclusions of law or other rulings 
i.s unavailing where some appellants 
•did not Join in exceptions to such 
conclusions or other rulings. 

Ind.—Whltesell v. Strickler, 78 N.E. 

845, 167 Ind. 602. 

8 C.J. p 1368 note 13. 

(3) Where coparties obtain from 
the trial court separate rulings on 
their pleadings or motions and take 
separate exceptions thereto, they 
cannot, on appeal, obtain a review of 
such rulings by Joint assignment of 
error 

Ind.—Helms v. Cook, 111 N.E. 632. 

62 Ind.App. 629. 

8 C.J. p 1354 note 16. 

84. Ala.—Shelby Iron Co. v. Mor¬ 
row, 96 So. 870, 209 Ala. 116. 

Morton v. Clark, 66 So. 408, 10 
AUuApp. 489. 

Okl.—Haley v. Wyte, 88 P.2d 910, 
169 Okl. 406. 

8 C.J. p 1868 notes 8, 7, p 1854 notes 
14, 20. 

'Overvallng separste uotloas or de- 
ttnrrsrs 

(1) If appellants Jointly assign as 
•error the rulings on the separate 


demurrers of each of them, and 
separate motions for a new trial, 
such an assignment of error pre¬ 
sents no question for the decision of 
the appellate court nor is a defect 
of this character waived by a Joinder 
in error. 

Ind —Louisville, etc., R. Co. v. 
Smoot, 33 N.E. 905, 84 N.E. 1002, 
135 Ind. 220. 

3 C.J. p 1354 note 20. 

(2) A Joint assignment of error 
based on the action of the court in 
overruling a motion for a new trial 
cannot be considered on appeal, 
where the motion for a new trial, 
appearing in the record, was the sole 
and separate motion of one or of 
each of the appellants. 

Ind—Fowler v. Newsom, 90 N.E. 

9, 174 Ind. 104. 

3 C.J. p 1354 note 14. 

85. Ala—Ballard v. Baker, 148 So. 
835, 227 Ala. 143. 

Okl.—Haley v. Wyte, 38 P.2d 910, 
169 Okl. 406. 

Appsllaats making dlstlnot olalms 

Judgment against two claimants 
in execution, who claimed separate 
and distinct parts of the property 
levied on, could not be disturbed 
whore there was a Joint appeal and 
a Joint assignment of errors without 
leave to sever in the assignment of 
errors. 

Ala.—Ballard v. Baker, 148 So. 886, 
227 Ala. 148. 

86. Ind.—^Pritchard v. Mines, 111 
N.E. 804, 61 Ind.App. 208. 

8 C.J. p 1868 note 9, p 1864 note 17. 

87. Ind.—Indianapolis 4fc O. R. T. 
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Co. V. Foreman, 69 N.E. 669, 162 
Ind. 86, 102 Am.S.R. 186. 

8 C.J. p 1868 note 9 [a]. 

88. Ind.—Johnson v. Samuels, 114 
N.E. 977, 186 Ind. 66. 

Forker v. Berkes, 88 N.E.2d 296, 
111 Ind.App. 92 

86. Fla.—^Rumeli v. Tampa, 87 So. 

563, 48 Fla. 112. 

3 C.J. p 1865 note 26. 

Errors for which no assignment is 
necessary see supra SI 1288-1242. 

90. Ala.—^Wilson v. Henderson, 76 
So. 935, 200 Ala. 187. 

Ind—Kozanjloff v. Petroff, 19 N.E. 
2d 663, 216 Ind. 286, 122 A.L.R. 
479. 

Schulte V. Holthouse Drug Co., 
192 N.E. 767, 99 Ind.App. 416. 

3 C.J. p 1356 note 26. 

Only iadhoats laterest of wife af. 
footed 

Where a bill has been filed against 
husband and wife to foreclose a 
mortgage on their homestead, and 
the suit is defended on the ground 
that the certificate of acknowledg¬ 
ment is void, the husband and wife 
may Jointly assign error in the ren¬ 
dition of a decree of foreclosure, al¬ 
though the wife’s interest in the 
homestead during the life of her 
husband was not such as would au¬ 
thorize her to maintain a bill in 
equity to set aside the mortgage. 
Ala.—Sandlin v. Dowdell, 89 So. 279, 
146 Ala. 618, 6 AnmCas. 459. 

91. Ala.—^Elliott V. McCraney, 168 
So. 819, 281 Ala. 60. 

3 C.J. p 1866 note 28. 
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jointly and had a joint judgment rendered against 
them, although the record leaves it doubtful whether 
they in fact had a joint interest;** and the im¬ 
propriety of joint assignments has been overlooked 


6 C.J.S. 

where the case was submitted on paper book and 
counsel had no opportunity to file amended assign¬ 
ments.** 


E. SPECIFICATION OF ERRORS AND SCOPE AND EFFECT OF ASSIGNMENT 


1. In General 


§ 1251. What May Be Assigned 

An assignment of error must be as to some revlewable 
judloiai action of the lower court which is within the Juris¬ 
diction of the appellate court. 

An assignment of errors or statement of grounds 
or reasons for appeal must challenge some ruling 
by,**-*® or other judicial action of,*^ the trial court, 
or show that it is based on some ruling of the 
court ;*^ * and a mere statement of a proposition of 


law or of fact is of no value for purposes of ap¬ 
peal.®* 

As a rule, an assignment must be limited to the 
rulings, judgment, orders, or decree of the lower 
court, and the opinion of the court, or reasons giv¬ 
en for its ruling or decision, cannot be assigned 
as error.®* It has also been held that the verdict 
of a jury cannot be so assigned ;*7 but in this con- 


92. Wyo.—Clinton v. Elder, 280 P. 
889, 40 Wyo. 360. 

88. Pa.—Commonwealth v. Pfromm, 
100 A. 276, 256 Pa. 485. 

93UM> Ala.—Madison Limestone Co. 
V. McDonald. 87 So 2d 539. 264 
Ala. 295—Central of Georsria Ry. 
Co. V. McDaniel, 78 So.2d 290. 262 
Ala. 227. 

Ga.—Sen^Tstacke v. American Mis¬ 
sionary Ass'n. 26 S.E.2d 891, 196 
Ga. 539. 

N.J.—Arcoil Mf^. Co. v. New Bruns¬ 
wick Fire Ins. Co.. 187 A. 178, 117 
N.J.Law 214. 

Or.—Hlllend v. Koltsch, 192 P.2d 274, 
183 Or. 460. rehearing: denied 193 
P.2d 927, 183 Or. 460. 

Tenn.—Oliver v. Marbut, 123 S.W.2d 
859, 22 Tenn.App. 405. 

Tex—^Walker v. Koger, Civ.App , 131 
S.W.2d 1074, error dismissed. Judg¬ 
ment correct. 

94. N.J.—Arncif Shoe Co. v. Chi- 
carelli, 50 A.2d 834, 136 N.J.Law 
141—^Milprint v. Macleod Labora¬ 
tories, 22 A.2d 566, 127 N.J.Law 
333, aiHrmed 25 A2d 898, 128 N.J. 
Law 320—Theriault v. Anzelmo, 
194 A. 179, 119 N.J.Law 10—Ren¬ 
ner V. Martin, 183 A. 185, 116 N.J. 
Law 240—Hasse v. Gletz, 167 A. 
121, 108 N.J.Law 262—Abbe v. 

Brie R. Co., 116 A. 778, 97 N.J.Law 

212 . 

Kapolka v. Mount, 187 A. 763, 
14 N.J.MIsc. 867—Caffaro v. Metro¬ 
politan Life Ins. Co., 183 A. 200, 14 
N.J.Misc. 167, affirmed 187 A. 143, 
117 N.J.Law 146—W. R. O'Brien, 
Inc., V. Vehicle Underwriting 
Agency Corporation, 176 A. 266, 12 
N.J.Mlec. 816—Smith v. Montclair 
Brown A White Cab Co., 139 A. 
904, 6 N.J.M1BC. 67. 

K.D.—Morris v. Minneapolis, St. P. 
A S. S. M. Ry. Co., 166 N.W. 861, 
82 N.D. 366. 

Or.—Hlllend v. Koltsch, 192 P.2d 274, 


183 Or. 460, rehearing denied 193 
P2d 927, 183 Or. 460. 

Tex.—^Walker v. Koger, Civ.App., 131 
S.W.2d 1074, error dismissed. Judg¬ 
ment correct—Wyatt v. Morse. 
Civ.App., 97 SW.2d 336, reversed 
on other grounds 102 S.W.2d 396, 
129 Tex 199—Roots v. Brother¬ 
hood of Railroad Trainmen, Civ. 
App., 92 S.W.2d 670, error dis¬ 
missed. 

3 C J. p 1356 note 33. 

Motion not expressly overmlsil 

The filing of a motion for Judg¬ 
ment notwithstanding the verdict 
and the giving of notice thereof did 
not call the matter to attention of 
the court, nor did entry of Judgment 
on the verdict constitute an over¬ 
ruling of such motion, and hence 
assignment which complained of 
overruling of such motion presented 
no question, since no action of court 
was pointed out as error. 

Tex.—Marl ett v. Brownfield, Civ, 
App., 145 S.W.2d 636. 

94.5 Ala—Central of Georgia Ry. 
Co. V. McDaniel, 78 So.2d 290, 262 
Ala. 227. 

Ind.—Trout v. Brown, 123 N.B.2d 
647, 125 Ind.App. 381. 

95. Mo.—Tarlton v. Johnson, App., 
138 S.W.2d 49—Butler v. Equita¬ 
ble Life Assur. Soc. of U. S., 93 
S.W.2d 1019, 233 Mo.App. 94. 

N.J.—^Arnoff Shoe Co. v. Chicarelli, 
60 A.2d 834, 136 N.J.Law 141— 
Smigielski v. Nowak, 11 A.2d 251, 
124 N.J.Law 235—^Renner v. Mar¬ 
tin. 183 A. 185, 116 N.J.Law 240— 
Press V. Klink, 180 A. 620, 115 
N.J.Law 476—Abbe v. Brie R. Co., 
116 A. 778, 97 N.J.Law 212. 

Ahlemeyer v. Miller, Err. & App., 
133 A. 880, affirmed 187 A. 643. 103 
N.J.Law 617. 

Or.—Hillend v. Koltsch, 192 P.2d 274, 
183 Or. 460, rehearing denied 193 
P.2d 927» 183 Or. 460. 
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Tex.—Britt v. Luce, Civ.App., 114 
S.W.2d 267. 

Ssttlsmsat of statement of facts 

Error cannot be assigned because 
of the irregular manner in which a 
statement of facts is settled since if 
a dispute arises between an appel¬ 
lant and the trial Judge as to mat¬ 
ters occurring at the trial which it 
is thought proper to include in the 
statement of facts, the court will, 
on application of the party, after 
notice to the trial court, appoint a 
commissioner to ascertain the truth 
of the matter in dispute, but It will 
not assume on the mere assertion of 
an appellant that the facts ns cer¬ 
tified are erroneous in any particular 
or that they are not all of the ma¬ 
terial facts occurring in the cause. 
Wash.—Calhoun, Denny A Ewing v. 
Quinlan, 160 P. 1132, 86 Wash. 647. 

90. Ga.—Sengstacke v. American 
Missionary Ass’n, 26 S.E.2d 891, 
196 Ga. 639—^Hartford Accident & 
Indemnity Co. v. Fidelity A Cas¬ 
ualty Co. of New York, 188 S.B. 
617, 183 Ga. 383. 

Idaho.—Roberts v. Roberts, 201 P.2d 
91, 68 Idaho 635. 

N.J.—^Ahlemeyer v. Miller, Err. A 
App., 133 A. 880, affirmed 137 A. 
643, 103 N.J.Law 617. 

Po.—Swartz v. Stein & Levy, 78 Po. 
Super. 616—Lentz v. Raum, 69 Pa. 
Super. 260. 

Tenn.—Hamby v, Fouche, 16 Tenn. 
App. 248. 

Wash.—Fowles v. Sweeney, 248 P.2d 
400, 41 Wash.2d 182—Beewar v. 
Bear, 246 P.2d 1110, 41 Wa8h.2d 
37—Edward L. Eyre A Co. v. 
Hirsch, 218 P.2d 888, 86 Wa8h.2d 
439. 

8 C.J. p 1866 note 34. 

97. Po.—People’s Nat. Bank v. Haz¬ 
ard, 80 A. 1094, 281 Pa. 652, Ann. 
Caa.l914B 1116. 



5 C.J.S. 


APPEAL & EfiBOR §1251 


nection should be observed the discussion, as consid¬ 
ered infra § 1270b, of the specification of errors, 
and the effect of assignments, as to verdicts. 

Accordingly, assignments of error referring to 
proceedings which are not part of the instant case 
are required to be quashed.97.5 Further, an as¬ 
signment must be limited to rulings or questions 
which the appellate court has, under the principles 
already considered supra §§ 39-166, the jurisdiction 
to review and which are rcviewable and which ap¬ 
pellant or plaintiff in error is, under the principles 
discussed supra §§ 167-227, entitled to have re¬ 
viewed.® 8 

In some jurisdictions assignments of errors, or the 
statements of reasons or grounds for appeal, are 
limited to questions or rulings of law,®® or to “er¬ 


rors of law occurring at the trial.'^* Under such 
statutes the overruling by the trial court of claims 
concerning facts to be found on the evidence can¬ 
not be set up as a reason for appeal.^ 

Except for jurisdictional questions,assign¬ 
ments of errors cannot raise questions which were 
not raised and passed on in the lower court;® nor 
can they raise questions which were not preserved 
for review by timely and proper objections and ex¬ 
ceptions in the lower court.^ 

An assignment of error, to merit consideration 
on appeal, must present a contention which, if sus¬ 
tained, will entitle the party complaining to relief 
as against the judgment attacked,^ which, as shown 
infra § 1257, is supported by the record and dis¬ 
closes error prejudicial to his rights.® 


97.6 Pa.—Knox v. Noggle, 196 A. 
18. 328 Pa. 302. 

98. Ala.—Thompson v. Campbell, 
67 Ala 183 

3 C.J. p 1366 note 32. 

Writ of asslstanoe 

On an appeal by a stranger in pos¬ 
session against a purchaser at fore¬ 
closure who has procured a writ of 
assistance, only the order for the 
writ can be assigned as error. 

Ala.—Thompson v. Campbell, supra 

99. Conn.—^Hartford Trust Co. v. 
West Hartford. 81 A. 244, 84 Conn. 
646, AnnCas.l912D 997. 

Del—Corpus Juris Bsounduxu cited 
in Empire Box Corporation v. Jef¬ 
ferson Island Salt Mining Co., 31 
A.2d 240, 244, 3 Terry 268. 

3 C.J. p 1366 note 36. 

1. Okl.—Haynes v. Smith, 119 P. 
246, 29 Okl. 703. 

3 C.J. p 1366 note 37. 

2. Conn.—Hine v. McNerney, 116 A. 
610. 97 Conn. 308. 

2.5 W.Va.—Rader v. Campbell, 61 
SE2d 228, 134 W.Va. 486. 

3 . Conn —Bent v. Torell, 97 A 2d 
270, 139 Conn. 744—Draus v. In¬ 
ternational Silver Co., 136 A. 437, 
106 Conn. 416. 

Iowa.—Welmer v. Lueck, 16 N.W.2d 
291. 234 Iowa 1231. 

Pa.—Orth V. Consumers’ Gas Co., 
124 A. 296, 280 Pa. 118. 

Tex.—Lobban v. Wierhauser, Civ. 
App., 141 S.W.2d 384, error refused 
—Foust V. Jones, Civ.App., 90 S. 
W.2d 666. 

W.Va.—^Rader v. Campbell, 61 S.E.2d 
228, 134 W.Va. 486. 

3 C.J. p 1366 note 39. 

Bpsoisl ausstions in Injnnotion oases 
In Injunction cases, under a gen¬ 
eral assignment of error alone, spe¬ 
cial questions, not shown to have 
been passed on, do not arise for de¬ 
cision. 


Ga.—City of Bast Point v. Minton, 
62 S.E2d 911, 207 Ga. 496. 

4. N.C.—^Worsley v. S. & W. Ren¬ 
dering Co., 80 S E 2d 467, 239 N C. 
647—Pyatt v. Southern Ry. Co., 
164 SE. 847, 199 NC 397. 

Pa—In re Browarsky’s Estate, 97 A. 
91, 252 Pa. 36—Duquesne Light 
Co. V. City of Pittsburgh, 97 A. 
85, 261 Pa. 657, Ann Cas 1917E 634 
—In re Scull's Estate, 94 A. 476, 
249 Pa, 67—Brown v. Hughes, 90 
A. 651, 244 Pa. 397. 

Va—Barnes v. Bess, 197 S.E. 408, 

3 71 Va 1. 

3 C J. p 1366 note 40. 

In O-eorgia 

(1) Under an act approved Aug. 
15, 1921, assignments of error need 
not be taken on exceptions pendente 
lite, being sufficient if taken only on 
the rulings therein complained of. 

Ga—Douglas v. Stephens, 108 S.E. 

833, 27 Ga.App. 486. 

(2) Where proper exceptions pen¬ 
dente lite appear in bill of excep¬ 
tions or record, an assignment either 
on the exceptions pendente lite or on 
the rulings therein excepted to will 
be held sufficient, without assigning 
error on both. 

Ga.—Cheatham v. Palmer, 13 S.E. 2d 
674, 191 Ga. 617. 

(3) The statute providing that the 
final bill of exceptions shall show 
that exceptions pendente lite were 
properly fllod and that the substance 
thereof shall be recited in bill of 
exceptions or that a copy shall ap¬ 
pear in transcript, and requiring an 
assignment of error in final bill of 
exceptions either on exceptions pen¬ 
dente lite or on rulings therein ex¬ 
cepted to, manifest legislative Intent 
that defendant in error should be 
denied none of his rights when er¬ 
ror is assigned an exceptions pen¬ 
dente lite which he is given when 
the assignment is in the final bill of 
exceptions. 


Ga.—^Mclntlre v. McQuade, 9 S.E 2d 
633, 190 Ga. 438, answers to certi¬ 
fied questions conformed to 10 S. 
E2d 233, 63 Ga.App. 116. 

(4) Prior to the effective date of 
such statute, exceptions pendente 
lite could not be considered, where 
in the main bill of exceptions error 
was assigned, not on the exceptions 
pendente lite themselves, but merely 
on the ruling therein complained of, 
so that plaintiff in error, after stat¬ 
ing in his main bill of exceptions 
that exceptions pendente lite, which 
preserved his exceptions to certain 
interlocutory rulings, were allowed 
and filed, should have assigned error 
thereon substantially as follows: 
“And error is hereby assigned upon 
the exceptions pendente lite.” 

Ga—Guthrie v. Peninsular Naval 
Stores Co., 107 S.E. 260, 26 Ga.App. 
458. 

5. Tex.—Mortimore v. Affleck, Civ. 
App., 125 S.W. 61. 

3 C.J. p 1369 note 51. 

Frivolous asslammsnt 

An assignment of error and argu¬ 
ment not supported by evidence, be¬ 
ing frivolous, will be disregarded. 
Okl.—Hatcher v. Kinkaid, 160 P. 182, 
48 Okl. 163. 

6. Conn.—Fernandez v. Thompson, 
132 A. 896, 104 Conn. 366. 

S D.—Sully V. Egan, 211 N.W. 803, 
51 S.D. 46. 

Tenn—Yarbrough v. Louisville & N. 

Ry. Co., 11 Tenn.App. 466. 

Tex.—Dallas Coffin Co. v. Roach, 
Civ.App., 98 S.W.2d 648—Miles v. 
Harris, Civ.App., 194 S.W. 839, er¬ 
ror refused. 

3 C.J. p 1369 note 62 [f]. 

Showing prejndios 

Assignments of error relating to 
the admission of evidence made fur 
the purpose of showing that the trial 
court favored the opposite* party are 
not meritorious. 
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The assignments of error which will be passed 
oh may be confined by the court to those bearing 
on the matters which arc truly before the court for 
decision;*^ hence, where the parties to an appeal 
treat it as a test of the constitutionality of a statute 
presenting the substantial questions of whether it is 
constitutional and of how its vital parts should be 
interpreted, assignments of error as to minor mat¬ 
ters of procedure under the statute may not be con¬ 
sidered.® Error may be assigned because of the 
insufficiency of the evidence to support the judg¬ 
ment entered by the trial court.®*® 

§ 1252. Number of Asaignmenta 

While all neoewary aMignmenta may be made, un- 
neoeaeary aaalgnmenta ahould be avoided; if too many 
are made, the court may oonaider only thoae It deeme 
material to the Judgment. 

While a party has an imdoubted right to make or 
file all necessary assignments of error, he should 
not increase their number unnecessarily; the prac¬ 
tice of filing interminable or unnecessary assign¬ 
ments has been repeatedly disapproved by the 
courts;® and it has been said that **such intermin- 
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able assignments, instead of impressing the court 
with the thought of an imperfect trial, rather cast 
discredit on the worth of any of them.”^® In such 
case, it has been held, the court will endeavor to 
consider only the questions which, in its opinion, 
seem to be material to the judgment but the ap¬ 
pellate court may even be justified in affirming the 
judgment when the assignment is defective by rea¬ 
son of such needless multiplication,^® or may, in its 
discretion, impose other penalties, such as the re¬ 
fusal to allow costs to the offending party.^® 

§ 1253. Form and Sufificiency in General 

Aulgnmentt of error muet be clear and definite, and 
In aubatantlal compliance with the requirements. If any, 
Impoaed by statute and rules of court; under most au¬ 
thorities, they must state the reasons why the rulings 
complained of are erroneous. 

It not only is expressly required in most jurisdic¬ 
tions, but it also follows from the very nature of 
assignments or specifications of error, that an as¬ 
signment or specification of errors or reasons of ap¬ 
peal must both directly and clearly allege error or 
errors of the trial court,^* and point out definitely 


Utaii.—^Decorso v. Thomas, 60 P.2d 
861, 88 Utah 160. 

7. Iowa.—Hunter v. Colfax Consol. 

Coal Co., 164 N.W. 1037, 176 Iowa 
846. L.R.A.1917D 15, Aun.Cas. 

1917B 803, amended on other 

grounds 167 N.W. 145, 175 Iowa 
246, L.R.A.1917D 16, AnmCas. 

1917B 803. 

8L Iowa.—^Hunter ▼. Colfax Consol. 
Coal Co., supra. 

8.6 Del.—^Empire Box Corporation 
V. Jefferson Island Salt Mining 
Co., 81 A.2d 240, 8 Terry 268. 
Reaulrements for assignment as to 
weight and sufficiency of evidence 
see infra i 1264 b. 

8. Ala.—^Esslinger v. Spragins, 188 
So. 401, 286 Ala. 608. 

Conn.—^Burke v. Yencslk, 182 A. 186, 
120 Conn. 618. 

Fla.—^Florida East Coast Ry. Co. v. 

Knowles, 67 So. 122, 68 Fla. 400. 
Ill.—^First Nat. Bank of Jonesboro 
V. Road Dist. No. 8, Union County, 
66 N.E.2d 396, 828 Ill.App. 122. 
N.J. —^Atlantic City v. Farmers* Sup¬ 
ply A Products Co., L16 A. 888, 86 
N.J.Iiaw 604. 

S.C.—Cox v. American Oil Co., 181 
S.E. 704, 188 S.a 619. 

8 C.J. p 1866 note 41. 

ffweeplng MBlgamenta of error, 
made either with the intention not 
to press many of them or without 
sufficient consideration, are not prop¬ 
er practice. 

Conn.—Burke v. Yencslk, 182 A. 136, 
120 Conn. 618. 


la U.S.—Chicago Great Western R. 
Co. V. McDonough, Iowa, 161 F. 
667, 88 C.C.A. 617—Shepard v. U. 
S., Utah, 160 F. 584, 87 C.C.A. 486. 
certiorari denied 29 S.Ct 682, 212 

U. S. 571, 63 LEd. 665. 

3 C J. p 1367 note 42. 

11. U.S.—Phillips, etc., Constr. Co. 

V. Seymour, Ill., 91 U.S. 646, 23 
L.Ed. 341. 

Michigan Home Colony Co. v. 
Tabor, Iowa, 141 F. 382, 72 C.C.A. 
480. 

IRi Wash.Terr.—^Brewster v, Bax¬ 
ter, 3 P. 844, 2 Wash.Terr. 186. 

8 C.J. p 1867 note 44. 

13. Mich.—Finch v. Karste, 66 N.W. 
128, 97 Mich. 20. 

8 C.J. p 1367 note 46. 

14. Ala.—Carney ▼. M. C. Kiser Co., 
76 So. 863, 200 Ala. 627. 

Morgan Plan Co. v. Accounts 
Supervision Co., 41 So.2d 424, 84 
Ala.App. 457, certiorari denied 41 
So.2d 428, 252 Ala. 478—Benlch v. 
Stewart, 36 So.2d 699, 84 Ala.App. 
61—^Kerr v. Borden, 140 So. 773, 
25 Ala.App. 76. 

Cal.—Corpus Juris oitsd lu De Brito 
V. San Diego Packing Co., 13 P.2d 
798, 799, 126 C.A. 61. 

Conn.—Smirnoff v. McNemey, 162 A. 
899, 112 Conn. 421—^Hines v. Nor¬ 
walk Lock Co., 124 A. 17, 100 Cohn. 
688 . 

Fla.—Berger v. E. Berger 4b Co„ 80 
So. 296, 76 Fla. 608. 

Qa.—^Ludwig V. J, J. Newberry Co., 
62 S.E.2d 486, 78 Ga.App. 871-— 
I United Motor Freight Terminal 
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Co. V. Hlxon, 51 S.E.2d 679, 78 Ga. 
App. 638. 

Hawaii.—^Nawahl v. First Trust Co. 

of Hilo, 81 Hawaii 958. 

Ind.—Miller v. State, 126 N.B.2d 177^ 
126 Ind.App. 358. 

Mo —Miller v. Mutual Ben. Health & 
Accident Ass'n, App., 80 S.W.2d 
201, quashed on other grounds 89 
S.W.2d 661, 338 Mo. 340—McElvain 

V. McElvain, 296 S.W. 460, 221 Mo. 
App. 135. 

N.J.—Press v. Kllnk, 180 A. 620, 115 
N.J.Law 476—^Eckert v. Nazzaro, 
160 A. 425, 109 N J.Law 136—An¬ 
derson V. Freehafer, 139 A. 29, 104 
N.J.Law 162—^Anderson v. Green 
Cab Co., 133 A. 788, 102 N.J.Law 
621, 4 N.J.Misc. 629—O’Brien v. 
Staiger, 129 A. 486, 101 N.J.Law 
526. 

Kelley v. Walker, 147 A. 336, 7 
N J.Misc. 821—Landow v. Vilensky, 
146 A. 471, 7 N.J.Misc. 389—Del 
Vecchlo V. Shubin Bldg. Co., 139* 
A. 628. 6 N.J.Misc. 1029. 

Okl.—Connelly v. Adams, 162 P. 607, 
52 Okl. 382. 

Or.—Buel v. Mathes. 197 P.2d 687, 
186 Or. 160—Hlllend v. Koltsch, 
192 P.2d 274. 183 Or. 460, rehear¬ 
ing denied 193 P.2d 927, 183 Or. 
460. 

S.a—Cudd V. Moore, 119 8.E. 887, 126. 
I S.C. 266. 

S.D.—^First Nat. Bank v. Wollmann, 
281 N.W. 589, 67 S.D. 171. 

Tex.—Britt v. Luce, Civ.App., 114 S. 

W. 2d 267—Hibbitts v. Farrier, Civ. 
App., 80 S.W.2d 1083—Crawford v.. 
Ramsey. Civ.App., 78 S.W.2d 1064— 
Houston Belt 4b Terminal Ry. Cow 
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and specifically, and substantially in the form, if I error or errors relied on.^® As a general rule, an 
any, prescribed by the statute or rule, the particular | assignment of errors not complying with this rule 


T. Daidona, Civ.App., 62 S.W.Sd 624 
—Potomac Ins. Co. v. Easley, Civ. 
App., 293 S.W. 846, reformed and 
affirmed, Com.App., 1 S.W.2d 268— 
National Surety Co. v. Atascosa 
loe. Water A Llaht Co., Clv.App., 
222 S.W. 697, affirmed, Com.App., j 
278 S.W. 821—McConnon & Co. v. 
McCormick, Civ.App., 179 S.W. 275 j 
—Martin v. Stires, Clv.App., 171 S. 
W. 886. 

Wash.—Coles v. McNamara, 241 P. 1, 
186 Wash. 624. 

8 C.J. p 1367 note 47. 

Aotlon of court 

The action of the court constitut¬ 
ing the alleged error must be shown. 
Oa.—Real Estate Bank & Trust Co. v. 
Baldwin Locomotive Works, 90 S.E. 

49, 146 Ga. 831. 

Hall V. First Nat. Bank of Atlan¬ 
ta, 81 S.E.2d 622, 89 Ga.App. 868, 
certiorari denied 75 S.Ct. 216, 348 

U. S. 896, 99 L.Ed. 704. rehearing 
denied 75 S.Ct. 337, 348 U.S. 932, 
99 L.Ed. 731. 

Pa.—Friedman v. Huber, 92 Pa.Super. 
246. 

18. U.S.—Congress of Indus. Organ¬ 
izations V. McAdory, Ala., 66 S.Ct. 
1396. 326 U.S. 472, 89 L.Ed. 1741. 
Ala.—Jackson Lumber Co. v. Butler, 
13 So.2d 294, 244 Ala. 348—Globe & 
Rutgers Fire Ins. Co. v. Jones, 106 

50. 172, 213 Ala. 666—Provident 
Life Sc Accident Ins. Co. of Chat¬ 
tanooga, Tenn. v. Priest, 103 So. 
678, 212 Ala. 676—^Alabama Chemi¬ 
cal Co. V. Hall, 101 So. 456, 212 
Ala. 8—Howell v. Smith, 91 So. 496, 
206 Ala. 646—City of Mobile v. Mo¬ 
bile Electric Co., 84 So. 816, 203 
Ala. 674. 

Jones V. Daniel, 41 So.2d 627, 84 
Ala.App. 490—^Wrenger v. Lelgeber, 
166 So. 727, 27 Ala.App. 121. 

Arlz.—Schaefer v. Duhame, 181 P.2d 
628, 65 Arlz. 386—Ferrell v. Mutual 
Ben., Health & Accident Ass'n, 63 
P.2d 208, 48 Arlz. 621—Thornburg 

V. Frye, 86 P.2d 648, 44 Arlz. 282— 
Williams V. Williams, 291 P. 993, 
87 Ariz. 176—Reid v. Van Winkle, 
262 P. 189, 81 Arlz. 267—Ollason v. 
Glasscock, 224 P. 284, 26 Ariz. 193 
—Brought V. Minor, 148 P. 294, 17 
Arlz. 28. 

Cal.—Oorpus JUrts guotsd la De Brito 
V. San Diego Packing Co., 18 P.2d 
798, 799, 125 C.A. 61. 

Colo.—^Dalss V, Hanes, 277 P. 6, 86 
Colo. 897—^Debevtz v. New Brant- 
ner Extension Ditch Co., 241 P. 
1111, 78 Colo. 896—Clear Creek, 
eta. Gold, etc., Min. Co. v. Root, 1 
Colo. 874. 

Conn.—Gordon v. Donovan, 149 A. 
897, 111 Conn. 106—King v. Con¬ 
necticut Co., 149 A. 219, 110 Conn. 
616—Santoro v. Mack, 146 A. 278, 
106 Conn. 688—SUte v. U. S. Fi¬ 


delity Sc Guaranty Co., 136 A. 44, 
106 Conn. 280—Wright v. McCor¬ 
mack, 121 A. 467, 99 Conn. 146— 
Bell V. Strong, 112 A. €45, 96 Conn. 
12 . 

Del.— Oorpus Juris Beoundum oited la 

Empire Box Corporation v. Jeffer¬ 
son Island Salt Mining Co., 81 A. 
2d 240, 244, 3 Terry 268. 

Fla.—Johnson v. Johnson, 28 So.2d 
438, 158 Fla. 316—^American Surety 
Co. of New York v. Hayden, 160 So. 
114, 112 Fla. 17—^Berger v. E. Ber¬ 
ger & Co., 80 So. 296, 76 Fla. 603. 
Ga—Fulton County v. Phillips, 69 S. 
E.2d 866, 208 Ga. 795—Zachry v. 
Industrial Loan & Investment Co., 
186 S.E. 832, 182 Ga. 788—Hooten 
v. Holcomb, 170 S.E. 808, 177 Ga. 
661—Pepper v. Pepper, 162 S.E. 103, 
169 Ga. 832—^Drew v. Drew, 106 S.E. 
469, 161 Ga. 11—City of Gainesville 
V. Jaudon, 89 S.E. 210, 146 Ga. 299. 

Thompson v. Savannah Bank & 
Trust Co., 148 S.E. 621, 89 Ga.App. 
809—Yarbrough v. Stuckey, 147 S.E. 
160, 39 Ga.App. 265, followed in 147 
S.E. 163, 39 Ga.App. 271—Delk v. 
Strickland, 128 S.E. 210, 34 Ga.App. 
40—Seaboard Air Line Ry. v. Bar- 
row, 89 S.E. 383, 18 Ga.App. 261— 
Walker v. Howland, 87 S.E. 818, 17 
Ga.App. 648—^Atlantic Compress Co. 
V. Chambliss, 84 S.E. 155, 15 Ga. 
App. 747. 

Hawaii.—^Nawahi v. First Trust Co. 

of Hilo, 81 Hawaii 958. 

Idaho.—McMillan v. Sproat, 4 P.2d 
899, 61 Idaho 236—Burton v. Bay- 
ly, 300 P, 369, 60 Idaho 707—In re 
Drainage Dist. No. 3, Ada County, 
256 P. 411, 43 Idaho 808—Bain v. 
Olsen, 226 P. 668, 39 Idaho 170. 

Ill.—^Alexander Lumber Co, v. Kellcr- 
man, 192 N.B. 918, 368 III. 207—Vil¬ 
lage of Northbrook v. Sterba, 149 N. 
E. 258, 318 Ill. 360. 

Carr v. Blackstock, 49 N.E.2d 
279, 319 Ill.App. 369—Overland Mo¬ 
tor Co. V. Tennant, 196 Ill.App. 6. 
Ind.—La Reau v. Telbel, App., 138 N. 
E.2d 163—Johnson v. Greenen, 188 
N.E. 796, 98 Ind.App. 612—Warner 
V. Reed, 118 N.E. 886, 62 Ind.App. 
644. 

Iowa.—^Wettengel v. Harrison Coun¬ 
ty Farmers Mut. Fire & Lightning 
Ins. Ass'n, 272 N.W. 486, 223 Iowa 
1—^Rogers v. Davis, 272 N.W. 639, 
223 Iowa 373— W, T. Rawlelgh Med¬ 
ical Co. V. Bane, 264 N.W. 18, 218 
Iowa 164—Morrow v. Downing, 232 
N.W. 483, 210 Iowa 1196—Crouch 
V. National Livestock Remedy Co., 
231 N.W. 823, 210 Iowa 849—Ry¬ 
an Bros. v. Rate, 213 N.W. 218, 203 
Iowa 1253—^Miller v. Swartzlender 
Sc Holman, 182 N.W. 661, 192 Iowa 
163—Hull v. Dannen, 167 N.W. 188, 
176 Iowa 718. 

Kan.—Groomer v. Barnes, 88 P.2d 681» 
148 Kan. 482. 


Mich.—Webber ▼. Billings, 160 N.W. 
832, 184 Mioh. 119. 

Miss.—^Eaton v. Hattiesburg Auto 
Sales Co., 117 So. 684, 161 Miss. 
211 . 

Mo.—Berghorn v. Reorganized School 
Dist. No. 8, Franklin County, 260 
S.W.2d 573, 864 Mo. 121—Metropol¬ 
itan Properties Co. v. Rideout, 142 
S.W.2d 1066, 846 Mo. 787—Jeck v. 
O’Meara, 122 S.W.2d 897, 843 Mo. 
669—^Aulgur v. Strodtman, 46 S.W. 
2d 172, 329 Mo. 738—Coffey v. Hlg- 
bee, 298 aW. 766, 818 Mo. 10— 
Nevins v. Gilliland. 234 S.W. 818, 
290 Mo. 293—Johnston v. Ragan, 
178 S.W. 169, 266 Mo. 420. 

Johnston v. City of St. Louis, 
App., 138 S.W.2d 666—Wyatt v. 
Kansas City Art Institute, 88 S.W. 
2d 210, 229 Mo.App. 1166—Ameri¬ 
can Employers Ins. Co. of Boston, 
Mass., V. Manufacturers Sc Mechan¬ 
ics Bank of Kansas City, 86 S.W. 
2d 174, 229 Mo.App. 994—^University 
Bank v. Major, 83 S.W.2d 924, 229 
Mo.App. 968—Bennett v. Brother¬ 
hood of Locomotive Firemen and 
Enginemen, App., 82 S.W.2d 601— 
Miller v. Mutual Ben. Health Sc Ac¬ 
cident Ass’n, App., 80 S.W.2d 201, 
quashed on other grounds 89 S.W. 
2d 66;. 338 Mo. 340—Schell v. F. E. 
Ransom Coal Sc Grain Co., App., 79 
S.W.2d 643—^Weaver v. Stephens, 
App., 78 S.W.2d 908—Kane v. Benz, 
App., 77 S.W.2d 866—Bullock v. 
^tna Life Ins. Co. of Hartford. 
Conn., App., 76 S.W.2d 726, 229 Mo. 
App. 499—^Waters v. Oallemore, 
App., 41 S.W.2d 870—City Trust 
Co. v. Cunningham, App., 7 S.W.2d 
466—^Williams v. American Ex¬ 
change Bank, 280 S.W. 720, 222 Mo. 
App. 483—Martin v. Continental 
Ins. Co. of City of New York, App., 
266 SW. 120—Koch v. Shepherd, 
App., 198 S.W. 601—Walker v. Mod¬ 
ern Woodmen of America, Camp 
No. 6111, 177 S.W. 831, 190 Mo.App. 
365. 

N.J.—Terminal Cab Co. v. Mikolasy, 
26 A.2d 263, 128 N.J.Law 276— 
Diamond Rubber Co. v. Feldstein, 
171 A. 816, 112 N.J.Law 614—Mill¬ 
er V. Newark Hardware Co., 170 A. 
669, 112 N.J.Law 800—Napier Hat 
Mfg. Co. V. Essex County Park 
Commission, 164 A. 484, 110 N.J. 
Law 218—Cohn v. Passaic Nat. 
Bank & Trust Co., 162 A. 666, 109 
N.J.Law 449—Golden Realty Co. v. 
Grant Building Sc Loan Ass'n, 160 
A. 499, 109 N.J.Law 129—Booth v. 
Keegan, 169 A. 402, 108 N.J.Law 
638—Grossman v. Lincoln Trust 
Co. of New Jersey, 146 A. 376, 106 
N.J.Law 667—Klein v. Shryer, 160 
A. 821, 106 N.J.Law 482—Winfield 
v. Saunders, 147 A. 637, 106 N.J. 
Law 680—Hygrade Cut Fabric Ce. 
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▼. U. S. Stores Corporation, 144 A. 
606, 106 N.J.Law 824—Le Coney v. 
Koch, 188 A. 478, 102 N.J.Law 716 
—Frank v. Security Ins. Co., 138 A. 
407, 102 N.J.Liaw 647—Burgess v. 
Noteboon, 124 A 762, 100 N.J.Law 
116—Trenton Banking Co. v. Rit- 
tenhouse, 116 A 443, 96 N.J.Ltaw 
460, 

White V. Pappayllou, 179 A. 806, 
18 N.J.Misc. 609—Kosick v. Stand¬ 
ard Properties, 177 A. 428, 13 N.J. 
Misc. 219. 

Mercer Trust Co. v. Page, Sup., 
188 A 612. 

N.M.—Kershner v. Trinidad Mill. & 
Min. Co., 189 P. 668. 26 N.M. 73. 

N.C.—^Worsley v. S. & W. Rendering 
Co.. 80 S.E.2d 467, 239 N.C. 647— 
Thompson v. Thompson, 70 S.E.2d 
496, 236 N.C. 416—Steelman v. Ben- 
fleld, 46 S.E.2d 829, 228 N.C. 661— 
Greene v. Dishman, 164 S.E. 342, 
202 N.C. 811—Baker v. Clayton, 164 
S.B. 238, 202 N.C. 741—Ector v. 
Osborne, 103 S.E. 888. 179 N.C. 667, 
18 AL.R. 1207—Merritt v. Dick. 86 
S.E. 2, 169 N.C. 244—Haddock v. 
Stocks. 83 S.E. 9. 167 N.C. 70. 

N.D.—^Anderson v. Blixt, 72 N.W.2d 
799—First Nat. Bank v. Bremseth, 
284 N.W. 768, 60 N.D. 401—Baird 
V. First Nat. Bank, 234 N.W. 71, 60 
N.D. 286—Fell v. Northwest Ger¬ 
man Farmers* Mut. Ins. Co., 149 
N.W. 368, 28 N.D. 365. 

Ohio.—^Durfee v. Edson, App., 80 N.E. 
2d 274. 

Okl.—Board of Com’rs of Lincoln 
County V. Roark, 292 P. 827, 146 
Okl. 282—McCain v. J. B. Colt Co., 
281 P. 769, 139 Okl. 178—Wells v. 
McArthur, 188 P. 322, 77 Okl. 279— 
Lynch v. Ponca City, 167 P. 361, 67 
Okl. 494—Akin v. Bonflls, 160 P. 
194, 47 Okl. 492—Johnson v. John¬ 
son, 143 P. 670, 43 Okl. 682—Jones 
V. Lee, 142 P. 996, 43 Okl. 267. 

Or.—Buel v. Mathes, 197 P.2d 687, 186 
Or. 160—Hillend v. Koltsch, 192 P. 
2d 274, 183 Or. 460, rehearing de¬ 
nied 193 P.2d 927, 188 Or. 460. 

Pa.—Schaaf v. Politowski, 119 A 748, 
276 Pa. 81. 

R.I.—Davis V. Girard, 69 A2d 366, 
74 R.I. 126. 

B.C.—Brady v. Brady, 72 S.K2d 193, 
222 S.C. 242—Hydrlck v. Fairey, 128 
S.E. 368, 132 S.C. 386. 

*Tenn.—Hunter v. Sheppard, 213 S.W. 
2d 19, 187 Tenn. 99—Each v. Wil¬ 
cox, 178 S.W.2d 770, 181 Tenn. 166 
—State V. Nolan, 30 S.W.2d 601, 
161 Tenn. 293. 

Gillespie V. Federal Compress & 
Warehouse Co., 266 S.W.2d 21, 37 
Tenn. App. 476—Farmers State 
Bank v. Jones, 232 S.W.2d 668, 34 
Tenn. App. 67—Oliver v. Mar but, 
123 S.W.2d 869, 22 Tenn.App. 406— 
Pollard V. Beene, 96 S.W.2d 942, 20 
Tenn.App. 83—Seaboard Security 
Co. V. Hammer, 10 Tenn.App. 627— 
Hill V. Hill, 9 Tenn.App. 607—Stone 
V. Stonecipher, 7 Tenn.App. 614— 
Adamant Stone A Roofing Co. v. 


Vaughn, 7 Tenn.App. 170—Fowler 
V. Plunk, 7 Tenn.App. 29—Jenkins 
V. Southern Lumber Co., 8 Tenn. 
App. 605—Hermitage Nat. Bank v. 
Hinds, 1 Tenn.App, 608—Mauldin 
v. Schwill A Company, 1 Tenn.App. 
347—^Elblnger Shoe Co. v. Thomas, 
1 Tenn.App. 161—Thurmond v. 
Whittaker, 1 Tenn.App. Ill— 
Vaughn v. Lee, 1 Tenn.App. 80. 

Tex.—Ellis V. Jefferson Standard Life 
Ins. Co., C1V.APP.. 99 SW.2d 963, 
error dismissed—Dallas Coffin Co. 
V. Roach, C1V.APP., 93 S.W.2d 548 
—Roots V. Brotherhood of Railroad 
Trainmen. Civ.App., 92 S.W.2d 670, j 
error dismissed—^Hibbitts v. Far- | 
rler, Clv.App., 80 S.W.2d 1088— 
Hurley v. Hlrsch, Clv.App., 66 S.W. 
2d 387—McMath Co. v. Staten. Civ. 
App., 60 S.W.2d 290—In re Ramon’s 
Estate, Clv.App., 20 S.W.2d 361, re¬ 
versed on other grounds. Com.App., 
35 S.W.2d 699, modified in other re¬ 
spects 42 S.W.2d 1010—Jones v. 
Williams, Clv.App., 14 S.W.2d 800 
—Tiemann v. Loesch, Clv.App., 286 
S.W. 338—Guaranty State Bank v. 
Shirey, Clv.App., 268 S.W. 1109— 
Island Lake Oil Co. v. Hewitt, Civ. 
App., 244 S.W. 193—Merchants’ 
Transfer Co. v. Wilkinson, Clv.App., 
219 S.W. 891, dismissed for want 
of Jurisdiction—Blalock v. Wright, 
Clv.App., 202 S.W. 809—Zelger v. 
Woodson. Civ App., 202 S.W. 163, 
error refused—^West Texas Supply 
Co. V. Dunivan, Clv.App., 182 S.W. 
426. 

Utah.—Townsend v. Holbrook, 66 P.2d 
610, 89 Utah 147—Piper v Eakle, 2 
P.2d 909, 78 Utah 342—Tanner v. 
Provo Reservoir Co, 2 P.2d 107, 78 
Utah 168—Thomas v. Perry Irr. 
Co., 227 P. 268, 63 Utah 490. 

Vt.—Patterson’s Adm’r v. Modern 
Woodmen of America, 96 A. 692, 89 
Vt. 305. 

Va.—^Virginia Iron, Coal & Coke Co 
V. Odle’s Adm’r, 106 S.E. 107, 128 
Va. 280. 

Wash.—Golden v. Mount, 203 P.2d 
667, 32 \Vash.2d 663. 

Wyo.—Riverton State Bank v. Rich¬ 
ards, 246 P. 29, 36 Wyo. 4. 

8 C.J. p 1367 note 48, p 1369 note 62 
[c], £e]—4 CJ. p 1133 note 11. 

Vo Stated form required 

S.D.—Stoecker v. Stoecker, 64 N.W. 

2d 171, 74 S.D. 415. 

Xrror of law or fact 
Where the Judge adjudicates both 
questions of law and fact, a general 
assignment of error not specifying 
whether the Judge erred as to matter 
of law or as to matter of fact is too 
general. 

Ga.—Kennedy v. Kennedy, 87 S.E. 167, 
17 GeuApp. 397. 

3 C.J. p 1369 note 62 [c]. 

Judicial aotioa 

N.J.—Del Vecchio v. Haflin Bus Co., 
60 A.2d 881, 136 N.J.Law 339. 
Fartioularlty required 
Appellant is required to specify al- 
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leged erroneous act with such par¬ 
ticularity as will inform court of the 
act which appellant deems erroneous 
and harmful. 

Fla.—City of Coral Gables v. State 
ex rel. Hasaenteufel, 38 So.2d 467. 

Ooustitutloual questious 

(1) A mere assignment that a stat¬ 
ute is unconstitutional or that the 
court erred in a ruling as to its con¬ 
stitutionality is not sufficient. 

Ga.—Clements v. Powell, 116 S.E. 
624, 165 Ga. 278. 

Ind.—Baublett v. Strickler, 181 N.E. 
1, 190 Ind. 648. 

Public Utilities Co. v. Reader, 
122 NE. 26, 71 Ind App. 485. 

Tenn.—State v. Howse, 183 S.W. 510, 
134 Tenn. 67, L.R.A.1916D 1090. 

3 C.J. p 1369 note 62 [d] (3). 

(2) The unconstitutionality of a 
statute or ordinance was not before 
the supreme court, where not partic¬ 
ularly specified in assignments. 

Colo.—Hershey v. Agnew, 262 P. 626, 

83 Colo. 89. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425, 178 Tenn 
179. 

(3) An assignment of error that 
Acts (1919) p 821, is in conflict with 
Const, art 3 9 7 par 8 as referring to 
more than one subject matter, and 
containing matter different from that 
expressed in the title without point¬ 
ing out wherein the inconsistency 
exists, is insufficient. 

Ga.—Walthour v. City of Atlanta, 120 
S.E. 613, 167 Ga. 24. 

(4) Where counsel maintained that 
an act was void, but did not claim 
that it was not properly passed and 
signed, the question of constitution¬ 
ality was raised, and an assignment 
of error in refusing to admit evi¬ 
dence that was rendered immaterial 
by such act raised the same question 
in the supreme court. 

Ill.—People V. N. J. Sandberg Co., 118 
N.E. 469, 282 111. 245. 

(6) An attack on the constitution¬ 
ality of the Co-operative Marketing 
Act as violative of ’’Const, art. 4, § 
1, par. 4’* is insufficient to present 
the question for consideration, there 
being no 9 1 par 4 in art 4. 

Ga.—Harrell v. Cane Growers’ Co-op. 
Ass’n, 126 S.E. 631, 160 Ga. 30. 

(6) Assignments of error that act 
violated a certain article and section 
of constitution failed to comply with 
rules of supreme court in not specify¬ 
ing clause violated. 

Tenn.—Hicks v. Rhea County, 225 S. 
W.2d 544, 189 Tenn. 383. 

(7) Where one seeking to have 
ordinance declared Invalid on ground 
that there was an Improper delega¬ 
tion of powers to board created to ad¬ 
minister death benefit system, failed 
to point out with particularity rule 
or rules promulgated by board that 
might be ultra vires, question was 
not properly presented. 
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will not be considered by the appellate court,and | such an assignment will be deemed to have been 


Fla.-*-Voorhe68 v. City of Miami, 199 
So. 313, 145 Fla. 402. 

(8) Assignment of error attacking, 
as violative of constitution, statute 
providing that in determining ques¬ 
tion whether or not requisite two 
thirds of qualified voters voting at 
election In favor of bonds constituted 
a majority of the registered voters, 
registration list shall be used, pre¬ 
sents no question, in absence of at¬ 
tack on law prescribing registration 
list. 

Ga.—Westbrooks v. Suwanee Consol. 
School Dist, 199 S.E. 240, 68 Ga. 
App. 509. 

(9) Other questions. 

Ga.—Carswell v. Wright, 66 S.E. 905, 
133 Ga. 714. 

3 C.J. p 1359 note 62 [d]. 

Oorrsotasss of prooeediags below as- 
saued 

Tenn.—^Nashville. C. & St L. Ry v. 
Browning, 140 S.W.2d 781, 176 

Tenn. 246, affirmed 60 S.Ct. 968, 310 

U. S. 362, 84 L.Ed. 1254. 

Xiiborallty where trial to oonrt 

“The courts of Missouri are very 
liberal touching matters of specifi¬ 
cation of error, especially where 
cause is tried by court sitting as Ju¬ 
ry." 

Mo.—Heart of America Lumber Co 

V. Wyatt Lumber Co., 69 S.W.2d 
800, 801, 227 Mo.App. 794. 

Objections ia nature of asslgameat 
The objections died on the entry of 
an appeal from the probate court to 
the supreme Judicial court must dis¬ 
close the issue to be tried, being in 
the nature of an assignment of er¬ 
rors. 

Mass—Codwise v. Livermore, 80 N. 
E 609, 194 Mass. 445. 

Precision as essence of rule of prac¬ 
tice 

(1) Generally. 

Ala—Wetzel v. Hobbs, 31 So 2d 639, 
249 Ala 434. 

(2) Essential function of an as¬ 
signment of error is precision, and 
generality destroys its very pur¬ 
pose. 

Ala.—Peoples Tel. Co. v. Buchanon, 
68 So.2d 854, 37 Ala.App. 371— 
Benich v. Stewart, 36 So.2d 599, 34 
Ala.App. 61. 

Precise terms 

Assignments of error should set 
out the matter complained of in the 
exact language used by the court in 
the disposition of the case or they 
will not be considered. 

Pa.—City of Philadelphia v. Ray, 109 
A 689, 266 Pa. 346—In re Browar- 
sky’s Estate, 97 A. 91, 262 Pa. 35— 
Cox V. Pennsylvania R. Co., 96 A. 
726, 260 Pa. 600—Jones & Laughlin 
Steel Co. V. Wood, 94 A. 1067, 249 
Pa. 423—Pfalf v. Bacon, 96 A. 71, 
249 Pa. 297—Coates v. Young Wom¬ 


en's Christian Ass'n of Philadel¬ 
phia, 91 A 863, 246 Pa. 426. 

Bsfsreucs to claims of law 

Assignments of the reason of ap¬ 
peal should refer to the paragraphs 
of claims of law set forth in the find¬ 
ings made rather than to the para¬ 
graphs of a request for a finding, in 
view of Pract.Bk.(1922) par 6 form 3 
P 313. 

Conn.—Mechanics’ Bank of New Ha¬ 
ven v. Johnson, 134 A 231, 104 
Conn. 696. 

16. Ala.—Grimes v. Jackson, App., 
82 So.2d 313, reversed on other 
grounds 82 So.2d 316, 263 Ala. 22— 
Jones v. Daniel. 41 So.2d 627, 34 
Ala App. 490—^Volunteer State Life 
Ins. Co. V. Danley, 36 So.2d 123, 33 
A1a.App. 643, certiorari denied 36 
So.2d 132, 260 Ala. 702—Christ v. 
Spizman. 35 So.2d 668, 33 Ala.App. 
686—Snellings v. Jones, 33 So.2d 
371, 33 Ala App. 301, certiorari de¬ 
nied 33 So 2d 373, 260 Ala. 89— 
William E. Harden, Inc., v. Harden, 
197 So. 94, 29 Ala.App. 411. 

Ariz —In re Graham’s Estate, 239 P. 
2d 365, 73 Ariz. 179—Chernoy v. 
Sandell, 206 P.2d 348, 68 Ariz. 327. 
Cal — Corpus Juris quoted iu De Bri¬ 
to V San Diego Packing Co., 13 P. 
2d 798. 799, 126 C A. 61. 

Conn.—Jeschor v. Town of Guilford, 
120 A 2d 419, 143 Conn. 162—Wel- 
brot V. Levenberg, 118 A. 911, 98 
Conn. 217. 

Ga—Fulton County v. Phillips, 69 S. 
E 2d 865, 208 Ga. 795 

Irwin V. Young, 87 S.E 2d 322. 91 
Ga.App, 773. 

Idaho—Hloxham v. Robinson, 181 P. 
2d 189, 67 Idaho 369—Louk v. Pat¬ 
ten. 73 P 2d 949, 68 Idaho 334. 

Iowa.—Slabaugh v. Eldon Miller, Inc., 
65 N.W 2d 528, 244 Iowa 29—Luther 
v. National Inv. Co,, 268 N.W. 689, 
222 Iowa 305. 

Mo —Bennett v. Royal Union Mut. 
Life Ins. Co, 112 S W 2d 134, 232 
Mo.App. 1027—Kleine v. Klelnc, 
App., Ill S.W.2d 242. 

N.J —Coral Gables v. Duval, 191 A. 
766, 318 N.J.Law 129—Booth v. Kee¬ 
gan, 159 A 402, 108 N.J.Law 538— 
Ander.son v Green Cab Co., 133 A 
78t5. 102 N.J.Law 621, 4 N.J.Misc. 
629. 

Boyette v. U. S. Sav. Bank, 192 A 
43, 15 N.JMisc. 412. 

Ohio—Moskell v Industrial Commis¬ 
sion, 107 N,E.2d 643, 91 Ohio App. 
112—Carr v. Marion Masonic Tem¬ 
ple Co., 64 N.E.2d 138, 76 Ohio App. 
287 

Okl.—National Surety Co. v. First 
Bank of Texola, 169 P. 1091, 67 Okl. 
110—.^tna Building & Loan Ass'n 
V. Smith, 169 P. 1091, 67 Okl. 109. 
S.C.—Town of Marion v. Baxley, 6 S. 

E.2d 573, 192 S.C. 112. 

Tex.—C. V, Hill & Co. v. Fricke, Civ. 

95 


App., 135 fl.W.2d 682, error dis¬ 
missed, Judgment correct. 

3 C.J. p 1367 notes 47, 48. 

Bequlrlag seuroh of record 

Ill.—Spencer v. Burns, 108 N.B.2d 
413, 413 Ill. 240. 

Mo.—Martin v. Connor, 128 S.W.2d 
309, 233 Mo.App. 1024—^Williams v. 
American Exchange Bank, 280 S.W. 
720, 222 Mo.App. 483—George D. 
Hope Lumber Co. v. Stewart, App.. 
241 S.W. 676. 

Tex —Amerine v. Darden, Clv.App , 

116 S.W.2d 763. 

Wash.—Bristol v. Streibich, 167 P.2d 
126, 24 Wash.2d 667. 

Assignments held iusullioient 

Ala.—Taylor v. Taylor, 37 So.2d 645, 
251 Ala. 374—^Wootten v. Austin, 

117 So. 652, 218 Ala. 156. 

Benich v. Stewart, 36 So.2d 599, 
34 Ala.App. 61—City of Gadsden v. 
Elrod, 33 So.2d 268, 83 Ala.App. 263, 
certiorari denied 33 So.2d 270, 250* 
Ala. 148. 

Ariz.—Eagle-Plcher Min. A Smelting 
Co. V. Meyer, 204 P.2d 171, 68 Ariz. 
214—^Employers Casualty Co. v, 
Moore, 142 P.2d 414, 60 Ariz. 544. 

Cal—Locb v. Klmmerle, 9 P.2d 199, 
215 C. 143. 

Payne v. California Union Fire* 
Ins. Co., 19 P.2d 40, 129 C.A 582. 
Colo.—Platte Val. Elevators Co. v. 
Gebauer, 256 P.2d 903, 127 Colo. 356 
—Kubat V. Kubat, 212 r.2d 863, 120 
Colo. 590—Heinricy v. Richart, 214 
P. 391, 73 Colo. 166. 

Conn.—Hartfcrd-Connectlcut T r u s 
Co. V. Putnam Phalanx, 88 A.2d 393, 
138 Conn. 696—Stamford Extract 
Mfg. Co. V. Stamford Rolling Mills 
Co. 126 A. 622, 101 Conn. 310— 
Wright V. McCormack, 121 A. 467, 
99 Conn. 146. 

Fla.—Voorhees v. City of Miami, 199 
So. 313, 145 Fla. 402. 

Ga.—Cates v. Duncan, 179 S.E. 121, 
180 Ga. 289—Poppers v. Cauthen, 84 
S.E. 477, 143 Ga. 229. 

United Motor Freight Terminal 
Co. V. Hlxon, 61 S.E.2d 679, 78 Ga. 
App. 638. 

Hawaii —Mld-Paciflc Dress Mfg. Co. 
V. Cadinha, 33 Hawaii 456—Lemes 

V. Socledade Lusltana Bcncflcente 
De Hawaii, 32 Hawaii 622—Kauhel- 
elani v. Bishop Trust Co., 31 Ha¬ 
waii 367. 

Ind—Buser v. State, 161 N.B. 826. 
200 Ind 115. 

First State Bank of Frankfort v. 
Spradllng, 11 N.E.2d 76, 104 Ind. 
App. 342. 

Iowa.—Keefe v. Price, 282 N.W. 309. 
Ky.—Costigan v. Kraus, 166 S.W. 
756, 168 Ky. 818, Ann.Cas.l916D* 

115. 

Manners v. Baker, 4 Ky.L. 984, 12^ 
Ky.Op. 127. 

Mich.—Collin v. Klttelberger,. 169 N. 

W. 482, 193 Mich. 138« 
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However, the rules stated above do not apply, 
in some jurisdictions, where the error complained of 
is a plain or fundamental error apparent on the 
record, as discussed generally supra § 1239, so that 
it may be considered on that ground,!^ where a deci¬ 
sion of the case is important both to the parties and 
the public,^® or, in some jurisdictions, where the de¬ 


fect is cured by appellant’s brief,although in other 
jurisdictions matters assigned only in the briefs 
will not be considered.®® 

On the other hand, and sometimes by express 
provision of the statutes, an assignment or error will 
ordinarily be considered if it is sufficient to direct 
the appellate court's attention to the error com¬ 
plained of®^ or if it states concisely in writing in 


Mina.—Lehman v. Haneord Pontiac 
Co., 74 N.W.2d 805. 246 Minn. 1— 
McCusky V. Kuhlman, 179 N.W. 
1000, 147 Minn. 460. 

Mo.—Luechtefeld v. Maralous, App.. 
161 S.W.2d 710—Nelson v. Mass- 
man Const. Co.. App., 120 S.W.2d 77, 
certiorari quashed State ez rel. 
Massman Const. Co. v. Shain. 130 S. 
W.2d 491, 844 Mo. 1003—Smithers 
V. Barker, App., 97 S.W.2d 121, re¬ 
versed on other grounds 111 S.W. 
2d 47, 341 Mo. 1017—Concrete En¬ 
gineering Co. V. Grande Bldg. Co., 
86 S.\V.2d 595. 230 Mo.App. 443— 
Schell V. F. E. Hansom Coal & 
Grain Co., App., 79 aw.2d 543. 

K.J.—^Kaplan v. Meranus, 56 A. 2d 
689, 136 N.J.Law 426, affirmed 62 A. 
2d 689, 1 N.J. 219—Bracco v. Pat¬ 
erson Mortgage & Realty Co., 40 A. 
2d 661, 132 N.J.Law 421—Fitzpat¬ 
rick V. Merchants & Manufacturers 
Fire Ins. Co., 23 A.2d 668, 128 N.J. 
Law 106—In re Housing Authority 
of City of Newark, 17 A.2d 812, 126 
N J.Law 60—Theriault v Anzelmo, 
194 A. 179, 119 N.J.Law 10. 

Kerekes v. Stein, 147 A. 448, 7 N. 
J.Misc. 864. 

N.C.—Leggett v. Southeastern Peo¬ 
ple’s College, 68 S.E.2d 263, 234 N.C. 
696—B. F. Sturtevant Co. v. Selma 
Cotton Mills. 87 S.E. 992. 171 N.C. 
119. 

Ohio.—Polando v. Vizzinl, App., 97 N. 
E.2d 69—Carney v. Dayton Power 
& Light Co., App., 67 N.E.2d 120. 
Pa.—Burkhard v. Pennsylvania Wa¬ 
ter Co., 90 A. 167, 243 Pa. 869. 

In re West Liberty Avenue, 70 
Pa.Super. 848—^Fox v. Cohen, 65 Pa. 
Super. 337. 

R. I.—Hooke v. Grant, 76 A.2d 798, 77 
R.I. 447. 

S. D.—^Hirnlng v. Dunlap, 266 N.W. 
882. 64 S.D. 414. 

Tenn.—Murrell v. Rich, 176 S.W. 420, 
131 Tenn. 378. 

Tex.—Darling v. Panhandle & Santa 
Fe Ry. Co., Civ.App., 209 S.W.2d 
660. error refused no reversible er¬ 
ror—Dunning v. Popular Dry 
Goods Co., Civ.App., 146 S.W.2d 
836, error dismissed—^Texas In¬ 
demnity Ins. Co. v. Stevens, Civ. 
App., 186 S.W.2d 272, error dis¬ 
missed judgment correct—Casas v. 
Federal Land Bank pf Houston. 
Clv.App., 106 S.W.2d 1107, error 
dismissed—^Lyday v. Tarpley, Civ. 
App., 106 S.W.2d 778—Hoots v. 


Brotherhood of Railroad Trainmen, 
Clv.Aj)p., 92 S.W.2d 670, error dis¬ 
missed—^Foust V. Jones, Civ.App., 
90 S.W.2d 666—Panhandle & S. F. 
Ry. Co. v. Burt, Civ.App., 71 S.W. 
2d 890—Lubbock Nat. Bank v 
Nickels, Civ.App., 63 S.W.2d 764— 
Thomas v. Goulette, Civ.App., 12 S. 
W.2d 829—^Patton v. Crisp & 
White. Clv.App., 11 S.W.2d 826— 
Eubank v. Bostick, Clv.App., 194 
S.W. 214—San Antonio, U. & G. 
Ry. Co. V. Storey, Clv.App., 172 
S.W. 188—Ross V. Blunt. Clv.App.. 
166 S.W. 913. 

Utah.—Keller v. Wixom. 266 P.2d 118. 
Wash.—^Edward L. Eyre & Co. v. 
Hlrsch, 218 P.2d 888, 36 Wa8h.2d 
439—Markall v. Smithway Machin¬ 
ery Co., 209 P.2d 449, 34 Wa8h.2d 
749. 

3 C.J. p 1359 note 52 [a]. 

16.5 Ariz.—Bassett v. Ryan, 236 P. 
2d 468, 72 Ariz. 383. 

17. Fla.—^American Surety Co. of 
New York v. Hayden, 160 So. 114, 
112 Fla, 17—^Atlantic Coast Line R. 
Co. V Lamphear, 146 So. 847, 109 
Fla. 25. 

N.J.—Penrose v. Absecon Land Co., 
120 A. 207, 94 N.J Eq. 436. 

Tex—^Darling v. Panhandle & Santa 
Fe Ry. Co., Civ.App., 209 S.W.2d 
660, error refused no reversible er¬ 
ror—^Worth Mills v. Copeland, Civ. 
App., S3 S.W.2d 680—Grovler-Starr- 
Parvin Co. v. N. Nigro & Co., Civ. 
App., 240 SW. 678—Poster v. At- 
lir, Civ.App., 181 S.W. 620, reversed 
on other grounds, Com.App., 216 S. 
W. 956—^Arno Co-operative Irr. Co. 
V. Pugh, Civ.App., 177 S.W. 991, 
modified in other respects 212 S.W. 
470. 

Utah.—Tanner v. Provo Reservoir 
Co., 2 P.2d 107, 78 Utah 168. 

8 C.J. p 1369 note 50. 

Burden an. appeUaat 
To avoid judgment, appellant who 
filed no assignments of error must 
destroy every theory on which the 
judgment is maintainable under 
pleading. 

Tex.—^Hogg v. Sinclair Oil ft Gas Co., 
Clv.App., 88 S.W.2d 886. 

Fttudamsutul qusstioa only held pvs- 

ssBted 

S.D.—Stats V. Farmers’ Co-op. Pack¬ 
ing Co., 811 N.W. 602, 60 S.D. 627. 
Tex.—^Barnhart v. County Board of 
School Trustees of Young County, 
Clv.App., 108 S.W.2d 770—Panhan- 
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die ft S. F. Ry. Co. v. Burt, Civ. 
App., 71 8.W.2d 390. 

Wyo.—Holly Sugar Corporation v. 

Frltzler, 296 P. 206, 42 Wyo. 446. 
Study of statemeut of facts required 
An assignment which requires 
study of the statement of facts does 
not present a question of fundamen¬ 
tal error. 

Tex.—Rockhlll Country Club Co. v. 
Nix, Civ.App., 198 S.W. 166, error 
refused. 

18. Ariz.—^Rubens ▼. Costello, 251 P. 
2d 806, 76 Ariz. 5. 

Conn.—Underwood Typewriter Co. v 
City of Hartford, 122 A. 91, 99 
Conn. 829. 

19. Idaho.—^Mountain States Imple¬ 
ment Co. V. Arave, 291 P. 1074, 49 
Idaho 710—Thibadeau v. Clarinda 
Copper Mining Co., 272 P. 254. 47 
Idaho 119. 

Tenn.—^Wallace ▼. Goodlett, 68 S.W. 
343, 104 Tenn. 670. 

Brockett v. Pipkin, 149 S.W.2d 
478, 25 Tenn.App. 1—Copeland v. 
Cherry, 96 S W.2d 1276, 20 Tenn. 
App. 122—Demarcus v. Campbell, 
66 S.W 2d 876, 17 Tenn.App. 66— 
Petway v. Hoover, 12 Tenn.App. 618 
—Pigg v. Houston ft Liggett, 8 
Tenn App. 613. 

Assignment of errors in brief see in¬ 
fra 9 1322. 

Asslgumeats held not aided by brief 

Tex.—Roots V. Brotherhood of Rail¬ 
road Trainmen, Civ.App., 92 S.W.2d 
670, error dismissed. 

20. Ohio.—Elkins v. Wheeling ft 
Lake Erie Ry. Co.. 113 N.E.2d 233. 
160 Ohio St. 47. 

Okl.—^Ramsey Oil Co. v. Burbage, 
46 P.2d 538, 172 Okl. 573—Freeman 

V. Vandruff, 269 P. 267, 126 Okl. 238. 
Va.—Virginia Ry. ft Power Co. v. 

Meyer, 84 S.E. 742, 117 Va. 409. 

21. Mo.—Weber v. Griffiths, 169 S.W. 
2d 670. 349 Mo. 145. 

Harrington v. Interstate Securi¬ 
ties Co.. App., 67 S W.2d 438. 

Tex.—Greaber v. Coca-Cola Bottling 
Works of Dallas, Civ.App., 98 S.W. 
2d 1028, error dismissed—Green v. 
Windham, Clv.App., 230 S.W. 726, 
affirmed 278 S.W. 1101, 115 Tex. 
162—^Bonner Oil Co. v. Gaines, Civ. 
App., 179 S.W. 686, affirmed 191 S. 

W. 662, 108 Tex. 282. 

Utah.—Miller Brewing Go, v. Capitol 
Distributing Ca, 77 P.2d 869. 94 
Utah 6L 
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what the errors consist,** or clearly points out the not have a fair tri^,W,that there is error in the 
particular ruling objected to.** If this is done the record,** that there were errors pf law at the trial,•» 
form of the assignment is not of vital moment,** that under the pleadings and evidence, as a matter 
although it is not as elaborate or artistic as it might of law, plaintiff was entitled to recover,*® that the 
have been,** or is brief.*®** court erred in denying a party relief on his cross 

Under the rules hereinbefore stated, an assign- o’" 

ment of error will not be considered where it is sp®ct.** 

merely a statement of a conclusion,or an ex- It is improper to state the errors or reasons of 
pression of opinion, 28-5 or where it is of such a appeal in the form of queries, or argumentative- 
general nature as an objection that defendant did ly,®® or in the form of mere abstract propositions 


Oonatraotloa of statnto or mlo 

(1) Statute, makinfi: an assignment 
of error directing court's attention to 
errors complained of sufficient, le to 
be liberally construed. 

Tex.—^Morrison v. Neely, Com.App., 
231 S.W. 728, conformed to, Civ. 
App., 239 S.W. 661. 

(2) Under rule of procedure pro¬ 
viding that a point of error is suffi¬ 
cient if it directs the attention of the 
court to the error relied on, the par¬ 
ticular error relied on must be set 
forth rather than the error in gen¬ 
eral. 

Tex.—^Missouri-Kansas-Texaa R. Co. 

V. McFerrin, 291 S.W.2d 931. 
Oeaeral assigameiita 

(1) General assignments of error 
will be considered if they point out 
in each case the specific ruling of the 
court or finding of the Jury objected 
to, which is all that is required of 
an assignment of error, if followed 
by appropriate propositions and state¬ 
ments, under rules 23-26 (142 S.W. 
xll). 

Tex.—Menard v. Dechman, Clv.App., 
236 S.W. 631. 

(2) In injunction cases, where 
Question usually is whether judge 
abused his discretion in granting or 
refusing the writ, general assign¬ 
ments of error are sufficient to with¬ 
stand a motion to dismiss. 

Ga.—City of East Point v. Minton, 
62 S.E.2d 911, 207 Ga. 496. 
liberal ooastruotloa of assigameat 
An appellate court should be liber¬ 
al in not exacting too much nicety 
in specifications of error assigned. 
Fla—Johnson v. Johnson, 28 So.2d 
438, 168 Fla. 316. 

82. Ala.—Cairnes v. Hillman Drug 
Co., 108 So. 362, 214 Ala. 646—Mer¬ 
chants’ Bank of Mobile v. Zadek, 91 
So. 816, 207 Ala. 84. 

Kan.—Komarek’s Estate v. Komarek, 
282 P.2d 446, 177 Kan. 669. 

83- Mo.—Steinmetz v. Saathoff, App., 
84 S.W.2d 434. 

Tex.—Standard Acc. Ins. Co. v. Wil¬ 
liams, Com.App., 14 S.W.2d 1016. 

84 . Iowa.—Porter v. Carney, 172 N. 

W. 644,186 Iowa 424. 

88 . Cal.—Clark v. Casselman, 169 P. 
1006, 177 C. 82. 


Ill.—Alexander Lumber Co. v. Keller- 
man. 192 N.E. 913, 868 Ill. 207. 

Tex.—First Nat. Bank v. Southwest 
Nat. Bank of Dallas, Civ.App., 278 
S.W. 961. 

Asslafnments held sufficient 

Ariz.—Miller v. Kearnes, 46 P.2d 688, 
46 Arlz. 648. 

Ga.—^Matthews v. Matthews, 170 S. 
E. 260, 177 Ga. 412—Peck v. Har¬ 
ris, 144 S.E. 20, 166 Ga. 633, man¬ 
date conformed to 144 S.E. 688, 88 
Ga.App. 477. 

Farmers Fertilizer Co. v. Carter, 
63 S.E.2d 246, 88 Ga.App. 274—Car¬ 
ter V. Vanlandingham, 141 S.E. 429, 
37 Ga.App. 642—^Light v. Hunt, 87 
S.E 763, 17 Ga.App. 491. 

Ill.—People ex rel. Barrett v. Peoples 
Sav. Bank & Trust Co., 199 N.E. 
824, 362 Ill. 396—^Alexander Lum¬ 
ber Co. V. Kellerman, 192 N.E. 913, 
868 Ill. 207. 

Allman v. Kelly, 240 Ill.App. 377. 
Iowa.—Best v. Yerkes, 77 N.W.2d 23 
—Halstead v. Hohret, 236 N.W. 
293, 212 Iowa 837. 

Mo.—Friel v. Alewel, 298 S.W. 762, 
818 Mo. 1—Falvey v. Hicks, 286 S. 
W. 386, 316 Mo. 442. 

N.J.—Newark Finance Corporation v. 
Acocella, 180 A. 862, 116 N.J.Law 
388. 

NM—Pacheco v. Fresquez, 164 P.2d 
679, 49 N.M. 873—Rueb v. Rehder, 
174 P. 992, 24 N.M. 634, 1 A.L R. 
423. 

Or.—Ogilvie v. Stackland, 179 P. 669, 
92 Or. 362—Oregon Art Tile Co. v. 
Hegele, 164 P. 648. 84 Or. 82. 
Tenn.—Wilson v. White, 102 S.W.2d 
631, 20 Tenn.App. 604—Schalze v. 
Anderson, 12 Tenn.App. 637. 

Tex.—Davis v. Morris, Com.App., 272 
S.W. 1103. 

Moncada v. Garcia, Clv.App., 62 S. 
W.2d 216—Parnell v, Barron, Civ. 
App., 261 S.W. 629—Galveston, H. & 
S. A. R. Co. v. Craighead, Civ.App., 
176 S.W. 1199—Gorman v. Brazel- 
ton, Civ.App., 168 S.W. 434. 

Wyo.—Jones v. Chicago, B. 8b Q. R. 

Co., 147 P. 608, 23 Wyo. 148. 

8 C.J. p 1359 note 62 [b]. 

2BA Tenn.—Coward v, Hamblen, 108 
I S.W.2d 886, 21 Tenn.App. 239. 

26. Arlz.—Cecil v. Gila County, 227 
I P.2d 217. 71 Ariz. 820. 
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Cal.—Zalnudin v. Melzel, 269 P.2d 

460, 119 C.A.2d 266. 

Mo.—^Wyatt v. Kansas City Art In¬ 
stitute, 88 S.W.2d 210, 229 Mo.App. 
1168. 

Pa.—^Amamek v. Rees, 69 Pa.Super. 
487. 

26.6 Mo.—^Hansen v. Clrese, 148 B.W. 
2d 68, 286 Mo.App. 866. 

27. N.J.—Rose v. Fitzgerald, 101 A. 

202, 90 N.J.Law 717. 

22. Ala.—^Wootten v. Austin, 117 So. 
662, 218 Ala. 166. 

22. Minn.—McCusky v. Kuhlman, 
179 N.W. 1000, 147 Minn. 460. 

20. Tex.—^Underwood v. Hogg, Civ. 
App., 261 S.W. 666. 

30.6 Ala.—^Purvis v. Ennis, 61 So. 2d 

461, 258 Ala. 174. 

31. Ala.—Jones v. Daniel, 41 So.2d 
627, 34 Ala.App. 490. 

Idaho.—Slusser v. Aumock, 59 P.2d 
728, 66 Idaho 798. 

Iowa.—^Wilson v. Iowa Southern Util¬ 
ities Co. of Delaware, 298 N.W. 77, 
228 Iowa 724. 

Kan.—^North Am. Finance Corp. v. 
Circle-B, Inc., 299 P.2d 676, 180 
Kan. 34—Moeller v. Moeller, 267 P. 
2d 636, 176 Kan. 848—Groomer v. 
Barnes, 83 P.2d 681, 148 Kan. 482. 
Pa—Commonwealth v. Smith, 109 A. 
786, 266 Pa. 611, 9 A.L.R. 922. 

Speier v. Locust Laundry, 68 Pa. 
Super. 99. 

Tenn.—Brocket! v. Pipkin, 149 S.W. 
2d 478, 26 Tenn.App. 1. 

Not sequlxiag meeting of hnrden of 
proof 

An assignment of error that "the 
court erred in not requiring the plain¬ 
tiffs to meet and carry the burden 
of proof, which burden was cast up¬ 
on them by the law, and which they 
did not do," will not be considered, 
since it is too general and falls to 
point out any specific error. 

Tex.—Danciger v. Wood, Clv.App., 240 
S.W. 694. 

I 82. Conn.—Trasacco v. Now York, N. 
H. & H. R. Co., 166 A. 498, 118 Conn. 
366—Comstock v. City of New Bri¬ 
tain, 161 A. 886, 112 Conn. 26. 

8 C.J. p 1861 note 66. 

I 83. Ala.—Headley's Express 8b Stor¬ 
age Co. v. Roanoke Oil Co., 118 So. 

I 601, 22 Ala.App. 61L 
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of law or of fact,*^ and such assignments ordinarily 
will not be considered. 

Under the practice in some jurisdictions, the rules 
require that assignments or error shall be followed 
by propositions or statements, or by both, when 
necessary in order to inform the court of the point 
or points relied upon for reversal and to determine, 
without an examination of the whole record, wheth¬ 
er there was error in the ruling or decision of the 
lower court.*® 

An assignment of error is presumed to be stated 
as favorably to plaintiff in error as the facts will 


allow.** 

Reasons for contention. In most cases the rule 
as to specification is so generally stated that it can¬ 
not be determined whether anything is intended 
further than that the particular ruling with respect 
to which error is claimed must be definitely pointed 
out, or whether, in addition thereto, it must state 
the reasons why such ruling is erroneous; in a 
number of cases in which the question has been 
directly raised it has been held necessary to state 
the reasons why the ruling complained of is errone¬ 
ous,* ^ while in others it has been held that the 


Mo.—^Nelson v. Massman Const Co., 
App.. 120 8.W.2d 77, oortlorari 

quashed State ex rel. Maasman 
Const Co. v. Bhain, 180 S.W.2d 491, 
844 Mo. 1003—Beall v. North Mis¬ 
souri Farmers Mut Ina Co., App., 
99 S.W.2d 492. 

Tenn.—Oliver v. Marbut, 128 fl.W.2d 
869, 22 Tenn.App. 405. 

Tex.—^Anthony v. Hardin, Civ.App., 
176 S.W. 867—Walker v. Wilmore, 
Clv.App., 174 S.W. 921, reversed on 
other grounds, Com.App., 212 S.W. 
665. 

t C.J. p 1861 note 67. 

BiseussloaL or elaboratloB of polBt 
is Improper In statement of points. 
Znd.—Neuwelt v. Roush, 86 N.E.2d 
606. 119 Ind.App. 481. 

Asstgimuuit held argimieBtatlve 

(1) Assignments which did not 
challenge as erroneous any affirma¬ 
tive rulings, but asserted that chan¬ 
cellor erred in not holding in con¬ 
formity with certain propositions 
Stated in assignments, were mere 
matters of argument. 

Tenn.—Brown v. EIckhardt, 129 S.W. 
2d 1122, 28 Tenn.App. 217. 

(2) Assignment referring to fact 
that plaintiff, in one of several con¬ 
solidated actions and in some of 
which plaintiff was defendant, testi¬ 
fied as witness for plaintiffs, and 
arguing therefore that plaintiffs were 
bound by his testimony that he was 
not guilty of any negligence, was an 
“argument.” 

Tenn.—Young v. City of Nashville, 
176 S.W.2d 377, 26 Tenn.App. 668. 

84. Ind.—Newtson v. Kline, 118 N.E. 
876, 185 Ind. 63. 

American Rotary Valve Co. v. 
Bowman, 117 N.E. 688, 66 Ind.App. 
662. 

Mo.—Tarlton v. Johnson, App., 188 8. 
W.2d 49. 

N.J.—Renner v. Martin, 188 A. 186, 
116 N^J.I^aw 240—Smigielski r. No¬ 
wak, 11 A.2d 251, 124 N.J.Law 286 
—Grossman v. Lincoln Trust Co. of 
New Jersey, 146 A. 876, 106 N.J. 
Law 667—Burgess v, Noteboon, 124 
A. 762, 100 N.J.Law 116—^Abbe v. 
Erie R. Co., U6 A. 778, 97 N.J.Law 
212 . 


Black V. Warner, 166 A. 17, 9 N.J. 
Misc. 609. 

Tex.—^Wyatt v. Morse, Civ.App., 97 S. 
W.2d 836, reversed on other 
grounds 102 S.W.2d 396, 129 Tex. 
199—^Murph v. Foxworth, Civ.App., 
93 S.W.2d 817—Roots v. Brother¬ 
hood of Railroad Trainmen, Civ. 
App., 92 S.W.2d 670, error dismiss¬ 
ed—Lord V. Hatcher, Civ.App, 83 
S.W. 2d 768, error dismissed—Hlb- 
bitts V. Farrier, Civ.App., 80 S.W.2d 
1083—Crawford v. Ramsey, Civ. 
App., 73 S.W.2d 1064—Smith v. 
Temple Lumber Co., Civ App., 44 S. 
W.2d 388—Clevenger v. Burgess, 
Civ.App , 31 S.W.2d 676—Rasmus¬ 
sen V. Grimes, Civ.App., 18 S.W 2d 
969, affirmed, Com App., 24 S.W.2d 
346—O’Neal v. Allison, Civ.App., 10 
S.W.2d 257—Mutual Life Ins. 
Ass'n of Texas v. Lillard, Civ. 
App., 6 S W.2d 686—Falfurrias 
Mercantile Co. v. Citizens’ State 
Bank, Civ.App., 207 S.W. 668— 
Friedman v. Huntsville Cotton Oil 
Co., Civ.App. 177 S.W. 673. 

8 C.J. p 1361 note 68. 

BelatioB to ruling or action bh'onid 
be shown 

To present a question for review, 
the relation of a legal proposition to 
some particular ruling or action of 
the trial court must be specifled. 

Ind.—Newtson v. Kline, 113 N.E. 376, 
186 Ind. 63. 

86 . Tex,—Holden v. Evans, Civ.App , 
281 S.W. 146—Water. Light & Ice 
Co. of Weatherford, v. Barnett, Civ. 
App., 212 S.W. 236. 

8 C.J. p 1361 note 60. 

36. Ind.T.—^Flbus v. St. Louis, etc,, 
R. Co., 104 S.W. 668, 7 Ind.T. 139. 

87* Ala.—Finklea v. Brunson, 7 So.2d 
94, 80 Ala.App. 419—^Wronger v. 
Leigeber, 166 So. 727, 27 Ala.App. 
121—Great Atlantic & Paciflc Tea 
Co. V. Smalley, 156 So. 639, 26 Ala. 
App. 176, certiorari denied 166 So. 
641, 229 Ala. 289. 

Ariz.—Lee v. Nichols, 301 P.2d 1022, 
81 Ariz. 106—Wootan v. Roten, 168 
P. 640, 19 Ariz. 236. 

Ga.—2Sachry v. Industrial Loan & In¬ 
vestment Co., 186 S.E. 832, 182 Ga. 
738. 


Byers v. City of Atlanta, 42 S.E. 
2d 140, 74 Ga.App. 871—Justice v. 
Warner, 178 S.E. 703, 178 Ga.App. 
679—Central of Georgia Ry. Co. v. 
Anderson, 168 S.E. 333, 43 Ga.App. 
189. 

Ind.—Neuwelt v. Roush, 86 N.E.2d 
606, 119 lnd.App. 481—^Kimmick’s 
Estate V. Dixon, 177 N.E. 840. 93 
Ind.App. 8—Garman v. State, 178 
N.E. 640. 92 lnd.App. 365. 

Iowa.—^Rogers v. Davis. 272 N.W. 689, 
223 Iowa 878—^Wettengel v. Harri¬ 
son County Farmers Mut. Fire & 
Lightning Ins. Ass’n, 272 N W. 
435, 223 Iowa 1—Luther v. Nation¬ 
al Inv, Co., 268 N.W. 689, 222 Iowa 
806—Schelldorf v. Cherry, 264 N.W. 
64, 220 Iowa 1101—^Kramer v. Hof¬ 
mann, 267 NW. 361, 218 Iowa 1269 
—^W. T. Rawlcigh Medical Co. v. 
Bane, 264 N.W. 18, 218 Iowa 164. 
Mo.—Petty V. Kansas City Public 
Service Co., 198 S W.2d 684, 365 Mo. 
824. 

Eveloff V. Cram, 161 S.W.2d 36, 
236 Mo.App. 1013—Green v. Baum, 
App , 132 S W.2d 665—Stratman v. 
Norge Co. of Missouri, 124 S.W.2d 
672, 233 Mo App 690—^Diamant v. 
Stein, 116 S.W.2d 273, 232 Mo.App. 
1174—Martin v. Bulgin, App., Ill S. 
W.2d 963—Magee v. Hayden, App., 
Ill S W.2d 239—Moore v. Great At¬ 
lantic & Paciflc Tea Co., 92 SW.2d 
912, 230 Mo.App. 496—Cholet v. 

Phillips Petroleum Co., App., 71 S. 
W.2d 799—Artz v. Bannan, App., 71 
S.W.2d 796. 

N.J.—Arnoff Shoe Co. v. Chicarelli. 
60 A.2d 834, 135 N.J.Law 141— 
Zlotnik V. Northwestern Nat. Ins. 
Co., 182 A. 633, 116 N.J.Law 107. 
S.D.—Hirning v. Dunlap, 266 N.W. 
882, 64 S.D. 414. 

Tenn.—Reeves v. Western Union Tel. 

Co., 3 Tenn.App. 48. 

Wash.—Murphy v. Murphy, 270 P.2d 
808, 44 Wa8h.2d 737. 

3 C.J. p 1360 note 63. 

Grounds of error 

(1) Generally. 

Ariz.—Meyer v. Killlngsworth, 238 P. 

2d 1097, 73 Ariz. 148. 

Ga.—Pulton County v. Phillips, 69 S. 
E.2d 865, 208 Ga. 796. 
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reasons need not be stated,«« and that an assignment 
of error will not be bad because the reasons urged 
in its support are untenable.*® 

Objections and exceptions. It is also required in 
some jurisdictions that the assignment of errors 
shall set out specifically and fully the ruling or ac¬ 
tion of the court complained of and set out or show 
the necessary objections or exceptions thereto made 
in the lower court.^® Where a specific objection 
made below is not pointed out in the assignment of 
errors, it is considered waived,* and is not prop- 


, A|»P|:AI1. f i SlllROR § 1253 

erly before the appellate 

Showing of prejudice. It has been ^ held neces¬ 
sary for an assignment of eri^or to show how the 
action complained of prejudiced appellant’s 
rights.^®*!® 

Completeness. It is held that each assignment or 
specification of error must be complete in itself and 
self-explanatory, and that it cannot be aided by an 
examination of the record as a whole or even by 
express reference to other parts of the record.^^ 


(2) Assignments of error, not suffi¬ 
ciently specific to enable court to de¬ 
termine irrounds on which they are 
predicated without reference to are:u- 
ment relative thereto, are deemed 
waived and will not be considered. 
Arlz.—Bassett v. Ryan, 286 P.2d 468, 

72 Arlz. 383—Chernov v. Sandell. 
206 P.2d 348. 68 Arlz. 327. 

(3) Where court is not advised 
with definiteness and particularity as 
to the particular grounds of attack 
on the rulings, judgment, and actions 
of the trial court, thero is nothing 
specifically presented for review. 
Colo.—^Kubat v. Kubat, 212 P.2d 863, 

120 Colo. 690. 

38. Mont—Miller Ins. Agency v. 
Home Fire & Marine Ins. Co. of 
California, 61 P.2d 628, 100 Mont. 
651. 

N M.—Korshncr v Trinidad Mill. & 
Min. Co., 189 P. 668. 26 N.M 73. 

Pa—Hopkins v. Tate, 99 A. 210, 266 
Pa. 66. 

R.I—Davis V. Girard, 69 A.2d 366, 74 
RI. 126. 

Tex.—^Kimmell v. Tipton, Civ.App., 
142 SW.2d 421—Farmers & Mer¬ 
chants Nat. Bank v. Arrington, Civ. 
App., 98 S.W.2d 378—Hardwicke v. 
Trinity Universal Ins. Co, Civ. 
App., 89 S.W.2d 500, error dismiss¬ 
ed — Isbill V. Stovall, Civ.App, 92 
S.W.2d 1067—Panhandle & S. F. Ry. 
Co. V. Burt, Civ.App., 71 S W.2d 390 
—Torres v. Kansas City, M. & O. 
Ry. Co. of Texas, Civ.App., 35 S.W 
2d 229, error dismissed Kansas 
City. M. & O. Ry. Co. v Torres, 
Com.App., 67 S.W.2d 1099—South¬ 
west Bitullthic Co. V. Dickey, Civ 
App , 28 S.W.2d 264—Temple Lum¬ 
ber Co. V. Pineland Naval Stores 
Co., Civ.App., 26 S.W. 2d 676—Gol¬ 
den Rod Oil Co. No. 1 v. Noble, Civ. 
App., 233 S.W. 624, dismissed for 
want of Jurisdiction. 

3 C.J. p 1361 note 64. 

Beservatloa for brief 

Reasons why any given action of 
the trial court is deemed to be er¬ 
roneous are in the nature of argu¬ 
ments, and are not only not required 
in an assignment of error, but are en¬ 
tirely improper, and should be found 
only In the brief. 


N.M.—Kershner v. Trinidad Mill. & 
Min. Co., 189 P. 668, 26 N.M. 73. 

39. Tex.—Brackenridge v. Claridge, 
44 S.W. 819, 91 Tex. 627. 43 D.R.A. 
693. 

Zilmltation to reasons 

The supreme court, in examining 
assignments of error, is not confined 
solely to argument and the reasons 
asserted by appellant. 

Wyo—^Wyuta Cattle Co. v. Connell. 
3 P.2d 101, 43 Wyo. 136. 

40. Colo —Stafford v. National Gran¬ 
ite Co, 203 P. 673, 70 Colo. 672. 

Ga.—Clare v. Drcxler, 110 S.E. 176, 
162 Ga 419. 

Iowa—Ryan Bros v. Rate, 213 N.W. 
218, 203 Iowa 1253. 

N.J.—Meyer v. Lagervolt, 164 A. 410, 
9 N.J.Misc. 603. 

Pa,—Emery v. Third Nat. Bank, 162 
A. 281, 308 Pa 604—Dalglelsh v. 
Oppenheim, Collins & Co., 162 A. 
769, 302 Pa. 88—In re Constable’s 
Estate, 146 A. 637, 297 Pa. 212— 
Jaffe V. Lipsky Bros., 140 A. 339, 
291 Pa, 470—Gates v. Keichline, 
128 A. 490, 282 Pa. 684—McCully v. 
McCrary, 112 A. 766, 269 Pa. 681— 
Bodman v. Nathaniel Fisher & Co., 
112 A. 99, 268 Pa. 635—Ellwood 
Lumber Co. v. City of Pittsburgh, 
112 A. 19. 269 Pa. 94—Otto R. 
Brenner, Limited v. Loeb-Nunez To¬ 
bacco Co., 106 A. 791, 263 Pa. 417. 
Tex.—Baker v. Nance Bros., Civ.App., 
294 S.W. 290—Irwin v. Jackson, 
Civ.App, 230 S.W. 622, dismissed 
for want of jurisdiction. 

3 C.J. p 1361 note 61. 

40.5 Ill—Penman v. Village of Phi¬ 
lo. 32 N.E.2d 640, 309 Ill.App. 49. 

40.10 Ill —Penman v. Village of Phi¬ 
lo, supra. 

40.15 Ga—Ludwig v. J. J. Newberry 
Co.. 62 S.E.2d 486, 78 Ga App. 871— 
United Motor Freight Terminal Co. 
V. Hixon, 61 S.E 2d 679, 78 Ga.App. 
638. 

Tenn.—Hunter v. Sheppard, 213 S.W. 
2d 19, 187 Tenn. 99. 

Gillespie v. Federal Compress & 
Warehouse Co., 266 S.W.2d 21. 37 
Tenn.App. 476—Oliver v. Marbut, 
123 S.W.2d 859, 22 Tenn.App. 406— 
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Whitehurst v. Howell, 98 S.W.2d 
1071, 20 Tenn.App 314. 

8 C.J. p 1869 note 62 [f]. 

41 . Arlz.—Pinal County v. Helner, 
209 P. 714. 24 Ariz. 346. 

B^a.—Caldwell v. People's Bank of 
Sanford, 75 So. 848, 78 Fla. 1166. 

Ga.—Tyus v. Duke, 174 S.E. 627, 178 
Ga. 800—Studstill v. Growers' Fi¬ 
nance Corporation. 140 S.Sl 869, 
166 Ga. 804. 

Smith V. Leverett, 96 S.E. 8. 22 
Ga.App. 289—Odum v. Rutledge, 86 
S.E. 861, 16 GaApp. 850. 

Iowa.—Brenton v. Lewiston, 236 N. 
W. 28, 213 Iowa 227, modified in 
other respects 238 N.W. 714, 218 
Iowa 227—Sifers v. Walch, 196 N. 
W. 186, 196 Iowa 666—^Hungerford 
V. Mutual Life Ins. Co. of New 
York, 180 N.W. 849, 190 Iowa 862— 
Pirkl V. Bllenberger, 162 N.W. 791, 
179 Iowa 1122. 

Minn.—Whipple v. Mahler. 10 N.W.2d 
771, 216 Minn. 678. 

N.C.—Steelhian v. Benfield, 46 S.E.2d 
829, 228 N.C. 661—Greene v. Dish- 
man, 164 S.E. 342, 202 N.C. 811— 
Davidson Hardware Co. v. Delker 
Bros. Buggy Co., 86 S.E 968. 170 
N.C. 298—Southern Spruce Co. v. 
Hunnicutt, 81 S.E. 1079, 166 N.C. 
202—Porter v. American Cigar Box 
Lumber Co., 80 S.E. 443, 164 N.C. 
896—Thompson v. Seaboard Air 
Line R. Co.. 61 S.E. 286, 147 N.G 
412. 

Pa.—Spitzer v. Philadelphia Transp. 
Co., 86 A.2d 603, 848 Pa. 648. 

S C.—Pate V. C. I. T. Corporation, 19 
S.E.2d 107, 199 S.C. 244—Matthews 
V. Payne, 113 S.E. 881, 121 S.C. 84, 
affirmed 44 S.Ct. 179, 263 U.S. 686, 
68 L.Ed. 606—Strom v. Payne, 111 
S.B. 798, 119 S.C. 61. 

Tenn—Nashville Gas & Heating Co. 
v. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Tex.—^McMath Co. v. Staten, Civ. 
App., 60 S.W.2d 290—Friedman v. 
Huntsville Cotton Oil Co., Civ.App., 
177 S.W. 678—^Martinez v. Gutier¬ 
rez’s Heirs, Clv.App., 172 S.W, 766 
—^Anderson & Day v. Darsey, Civ. 
App., 171 S.W. 1089. 

I 8 C.J. p 1861 note 62. 



6 o.j.a 


^ 125S-im APPEAL & XatBOB 

On the other hand, it has been held that, while the 
ndt requiting asaignments of error to be separateiy 
and specifically stated is intended to require specific 
statement of each error relied on for reversal, 
it is equally intended to operate in the interest of 
brevity and clearness, and, as a rule argument or 
redundant matter should be omitted,but the in¬ 
clusion of redundant or irrelevant matter does not 
necessarily render an otherwise good statement er¬ 
roneous.^ 2.6 

Inconsistent positions. Where a party assigns er¬ 
rors diametrically opposed, the court will consider 
neither of them; thus, appellant may select his 
ground, but he cannot assume opposite positions, 
insuring success whatever may be the decision on 
the controverted point and if appellant predicates 
his assignment of error upon a certain inference as 
to plaintifiPs ground for recovery, he cannot com¬ 
plain, on appeal, of any injury resulting from in¬ 
dulging in such inference.^^ 

Ancillary and interlocutory matters. Assignments 
of error as to mere ancillary matters or interlocu¬ 
tory rulings which become immaterial, in the ab¬ 
sence of exception to the ruling on the main ques¬ 
tion, cannot be considered, where there arc no ex¬ 
ception and assignment of error on the main ques¬ 
tion and a direct bill of exceptions to a ruling 
made pendente lite, which does not assign error upon 
the final judgment, will not be entertained.^^ 

Case submitted on agreed statement. The stat¬ 
utory requirement that alleged errors shall be plain¬ 
ly and distinctly pointed out applies as well where 
a case is submitted to the trial court on an agreed 


statement of facts as hi other cases.^^ 

Appeal from intermediate court. On appeal from, 
or writ of error to, an intermediate appellate court 
the assignment of errors must under rules ob¬ 
taining in some jurisdiction allege error in the de¬ 
cision of such intermediate court and must point out 
the error relied on.*® In other jurisdictions on ap¬ 
peal from an intermediate court, where that tribunal 
sits as a court of review, a general objection, such 
as that the intermediate court erred in giving judg¬ 
ment for the successful instead of the unsuccessful 
party, is the only proper assignment of error.*® 
Further, it is not necessary, in some jurisdictions, to 
reassign errors of the trial court, but under the gen¬ 
eral assignment that the intermediate appellate court 
erred in affirming the judgment of the trial court 
every question reviewable in the supreme court un¬ 
der errors assigned in the intermediate court may 
be considered;®® but this rule is not followed uni- 
versally.®! 

§ 1254. Rule That Errors Must Be Separate¬ 
ly Assigned 

Each error relied on muet be eeparately and dietinctly 
epecifled; an ataignment of error ehould not embrace 
more than one epecifioation of error. 

It is a general rule that each error relied on 
must be separately and distinctly specified, that no 
one assignment shall embrace more than one specifi¬ 
cation of error, and that on a failure to comply with 
this requirement the court will either refuse to con¬ 
sider the assignment at all or will overrule it if 
any one of the assignments of error cannot be 
sustained.®^ It has also been held that an assign- 


aeoMUng of court rulo 

Court rule providlngr that each 
■peclflcatlon of error shall be com¬ 
plete in itself means that each spec¬ 
ification of error must be so specific 
as clearly to indicate particular rul- 
ingr on which it is based, and the 
particular appellant, if there be oth¬ 
ers not complaining, who has been 
harmed thereby. 

Ind.--Duffy v. Hayden, 60 N.E.2d 
666, 114 lnd.App. 125. 

42 . U.S.—^Nicolopole v. Love, 89 App. 
D.O. 848, 47 L.R.A.,N.8., 949. 

42.5 R.I.—Davis v. Girard, 69 A.2d 
866, 74 R.I. 125. 

42 . Aria.—Sligrh v. Watson, 214 P.2d 
123, 69 Ariz. 373. 

Tex.—^Emmons v. Oldham, 12 Tex. 
18. 

Proof of denied facts 
An assiflrnment of error in denyingr 
an offer to prove a state of facts the 
truth of which is negatived in anoth¬ 
er assirnment of error, will not be 
considered. 


Pa.—^School Dist. of Pittston Tp. v. 
School Diet, of Borough of Dupont, 
118 A 308, 275 Pa. 183. 

44. Tex.—Gulf, etc., R. Co. v. Lunn, 
Clv.App., 141 S.W. 638. 

45. Ga.—Piedmont Co. v. Kelley, 54 
S.B. 748, 125 Ga. 759. 

46. Ga.—Kennedy v. Stanfield, 156 S. 
£3. 322, 42 Ga.App. 401. 

8 C.J. p 1362 note 68. 

47. Ga.—^Kimball v. Williams, 33 S. 
E. 994, 108 Qa. 812. 

48. Tex.—^Van Orden v. Pitts, Com. 
App., 206 S.W. 830. 

3 C.J. p 1362 note 70. 

49. N.J.—Golden Realty Co, v. Grant 
Building & Loan Ass*n, 160 A. 499, 
109 N.J.Law 129—Black & White 
Operating Co. v. Grosbart, 151 A 
680, 107 N.J.Law 63—Prahm v. 
Prudential Ins. Co. of America, 122 
A. 752, 99 N.J.Law 288—Thompson 
V. City of East Orange, 109 A 840, 
94 N.J.Law 106—Bair v. Lehigh & 
H. R. Ry. Co., 108 A 253, 93 N.J. 
Law 446. 


60. Ill.—Carney ▼. Marquette Third 
Vein Coal Min. Co.. 103 N.E. 204, 
260 Ill. 220. 

Mo.—School Dist. No. 46 v. Stewarts- 
ville School Dist., 110 S W.2d 399. 
232 Mo.App. 631. 

8 C.J. p 1347 note 52, p 1362 note 70 
[a]. 

61. Pa.—Garrett v. Turner, 84 A. 
364, 236 Pa. 383—Melllck v. Penn¬ 
sylvania R. Co., 63 A 840, 203 Pa. 
467. 

8 C.J. p 1847 note 52 [a], 

58. Ala.—Sovereign Camp, W. O. W. 
V. Waller, 167 So. 663, 232 Ala. 170 
—Atlanta Life Ins. Co. v. Ash, 153 

So. 261, 228 Ala. 184—Bryan v. Day, 
151 So. 854, 228 Ala. 91—Green v. 
Waynesboro Motor Co., 116 So. 863, 
217 Ala. 848—Globe & Rutgers Fire 
Ins. Co. V. Jones, 106 So. 172, 218 
Ala. 656—^Bobo v. Tally, 104 So. 32, 
213 Ala. 88—Bowdoin v. People’s 
Bank of Samson, 76 So. 866, 200 
Ala. 540. 

Irwin V. Morrow, 95 So. 496, 19 
Ala.App. 115, certiorari denied Ex 
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irwtil, 96 So. 498. 209 Ala. 
164—^Ekitttherti Ry. Co. v. Slaton, 76 
So. 478, 16 Ala*App. 194—Morton 
V. CUrlc, 66 Bo. 408, 10 Ala.App. 

488 . 

Aril.—Kirkland v. Bprissi, 171 P. 
992, 19 Aril. 426. 

Cal,—Graybeal v. Press-Teleffram 
Pub. Co., 67 P.2d 1848, 14 C.A.2d 
262—^Battson v. Kirkpatrick, 68 P. 
2d 762. 11 C.A.2d 283. 

Colo.—^Heinricy v. Richart, 214 P. 
891, 78 Colo. 166. 

Conn.—Iiovejoy v. Town of Darien. 
41 A.2d 98. 181 Conn. 633—Weller 
V. Pish Transport Co., 192 A. 317, 
123 Conn. 49—^Pape v. Baum, 161 A. 
626, 116 Conn. 712. 

Fla.—Palm Beach Estates v. Croker. 
148 So. 792, 106 Fla. 617—Dittmar 
V. Woods-Hoskins-Youngr Co., 123 
So. 919, 98 Fla. 618—Hart v. At¬ 
wood, 119 So. 116, 96 Fla. 667— 
First Nat. Bank v. Pinellas Coun¬ 
ty. 81 So. 496, 77 Fla. 837—Berber 
V. E. Berger & Co., 80 So. 296, 76 
Fla. 603. 

Ind.—Rooker v. Fidelity Trust Co., 
177 K.E. 464. 202 Ind. 641. 

Baker v. Cavolt, 111 N.E.2d 668. 
128 Ind.App. 484—Smith v. Cleve¬ 
land, C., C. & St. L. Ry. Co., 117 N. 
E. 534, 67 Ind.App. 897—Judy v. 
Woods, 99 N.E. 792, 61 Ind.App. 826. 
Iowa—^Toung v. Marlas, 61 N.W.2d 
443, 248 Iowa 367—Yance v. Hos¬ 
kins. 281 N.W. 489. 225 Iowa 1108, 
118 A.L.R. 1186—Wilson v. Else, 
216 N.W. 33. 204 Iowa 867—In re 
Mott’s Estate, 206 N.W. 770, 200 
Iowa 948 

Kan.—^Wheeler Kelly Hagny Trust 
Co. V. Ellis Singleton B\dg. Co., 164 
P.2d 148. 160 Kan. 605—Biby v. 
City of Wichita, 101 P 2d 919, 161 
Kan. 981. 

Minn —Marcum ▼. Clover Leaf 
Creamery Co.. 80 N.W.2d 24, 226 
Minn. 139—Whipple v. Mahler, 10 
N.W.2d 771, 216 Minn 678. 

Mo.—McElvaln v. McElvaIn, 296 S.W. 
460, 221 Mo.App. 136—State ex rel. 
Concrete & Steel Const. Co. v. 
Southern Surety Co., 294 S.W. 128, 
221 Mo.App. 67. 

N.J.—Griffin v. James Butler Grocery 
Co., 166 A. 636. 108 N.J.Law 92— 
Coll V. Lehigh Valley R. Co., 132 A. 
922, 102 N.J.Law 713—Bair v. Le¬ 
high & H. R. Ry. Co., 108 A. 253, 
93 N.J.Law 446—Drummond v. 
Hughes, 104 A. 137, 91 N.J.Law 663. 
Kiesow V. New Jersey & N. Y. 

R. Co., 168 A. 676, 11 N.J.Miac. 847 
—Coll V. Lehigh Valley R. Co., 130 
A. 226, 8 N.J.Misc. 869, affirmed 
132 A. 922, 99 N.J.Eq. 424. 

N.M.—^Kershner v. Trinidad Mill, ft 
Min. Co., 189 P. 668, 26 N.M. 73. 
N.C.—Travis v. Johnston, 95 S.B.2d 
94, 244 N.C. 712—Oorpna Juris 8e- 
ouadutt dtsd la State v. Atkins, 87 

S. E.2d 607, 609, 242 N.C. 294—Dobl- 
as V. White, 88 S.E.2d 786, 240 N.C. 
680. 

Or.—Hillend v. Koltsoh, 191 P.2d 274, 


188 Or. 480, rehearing denied 198 F. 
2d 927, 188 Or. 460. 

Pa. —^Murray t. City of Ciairton, 191 
A. 618, 826 Pa. 180— Dalgleish T. 
Oppenheim, CoUlns ft Co., 162 A. 
769, 802 Pa. 88—Pringle v. Smith, 
137 A. 603, 289 Pa. 866— Orth v. 
Consumers* Gas Co., 124 A. 296, 280 
Pa. 118—^Donovan v. Philadelphia 
Rapid Trust Co., 116 A. 807, 278 
Pa. 162—^In re Randall's Estate, 
112 A. 780, 269 Pa. 680—Drum v. 
Dinkelaoker, 105 A. 609, 262 Pa. 
392—Chamberaeti v. Susquehanna 
Coal Co., 106 A. 277, 262 Pa. 261— 
Dominion Trust Co. v. RIdall, 94 A. 
464, 249 Pa. 122—Fedorawlci v. 
Citizens* Electric Illuminating Co., 
92 A. 124, 246 Pa. 141. 

Drake v. Emhoff. 21 A.2d 492, 146 
Pa.Super. 498—Blumberger v. Ber- 
not, 88 Pa.Super. 81—^McCullough 
V. Clawson, 69 Pa.Super. 880— 
Flannery v. O'Hara, 62 Pa.Super. 
666—Gardner v. Bitner, 67 Pa.Su¬ 
per. 106. 

S.C.—Pate V. C. I. T. Corporation, 19 
S.E.2d 107, 199 S.C. 244—Charles 

V. Texas Co., 6 S.E.2d 464, 192 S.C. 
82. 

I S.D.—Hofteizer v. Prangs, 186 N.W. 
963, 46 S.D. 228. 

Tex.—W. U. Tel. Co. v. Hinson, Civ. 
App., 222 S.W.2d 686, error refused 
no reversible error—Federal Under¬ 
writers Exchange v. Bickham, Civ. 
App., 136 S.W.2d 880, affirmed 157 S. 

W. 2d 366, 138 Tex. 128—^Internation¬ 
al-Great Northern R. Co. v. Miner, 
Civ App., 64 S.W.2d 216—Clevenger 
v. Burgess, Civ.App., 81 S.W.2d 676 
— Jones V. Wlllicuns, Civ.App., 14 S. 
W 2d 800—Myers v. Walker, Civ. 
App., 8 S.W 2d 650—Barton v. Lary, 
Civ.App., 296 S.W. 947—Davis v. 
Hudson, Civ.App., 286 S W. 1109, 
dismissed for want of jurisdiction 
—^Texas ft N. O. R. Co. v. Diaz, Civ. 
App., 234 S.W. 919, dismissed for 
want of Jurisdiction—Southwestern 
Oil Corporation v. Bols D’Arc Creek 
on ft Gas Co., Civ.App., 230 S.W. 
821, error refused^—^Mercer v. Mc- 
Murry, Civ.App., 229 S.W. 699—Mc¬ 
Kay V. Lucas, Civ.App., 220 S.W. 
172—^Aultz V. Zuoht, Civ.App., 209 
S.W. 476—Sanitary Mfg. Co. v. 
Gamer, Clv.App., 201 SW. 1068— 
Lynch v. Bernhardt, Civ App., 201 
S.W. 1061—Pate v. Gallup, Civ. 
App., 196 S.W. 1161—^I^and v. John¬ 
son, Civ.App., 189 S.W. 837, error 
refused—Jenkins v. Morgan, Civ. 
App., 187 S.W. 1091—Peck v. Mur¬ 
phy ft Bolanz, Civ.App., 184 S.W. 
642—Conley v. Dimmit County 
State Bank, Civ.App., 181 S.W. 271 
—Houston Packing Co. v. Dunn, 
Civ.App., 176 S.W. 634—^Anthony v. 
Hardin, CIv.App., 176 S.W. 867— 
Anderson ft Day v. Darsey, Civ. 
App., 171 B.W. 1089—Lakeside Irr. 
Co. V. Buffington, Civ.App., 168 S.W. 
21 . 

8 C.J. p 1862 note 71. 

101 


Joint «ad oorena ooiigniiienta by 
MvenU appollanta lee supra 11 
1241-1250. 

Sals la oQiuity oaoos' 

R.I.—Girard ▼. Borel, 126 A.2d 212— 
Wanskuck Co. v. Fuleo, 82 A.2d 
872. 78 R.I. 447—Rooke v. Grant, 
76 A.2d 798, 77 RJ. 447—Nelson v. 
Dodge, 68 A.2d 61, 76 R.X. 1, 14 A.U 
R.2d 688—Davis v. Girard, 69 A.2d 
866, 74 R.1.126. 

Sffeot of smmnaiisation 
Summarisation of numerous as¬ 
signments of error into two prop* 
ositlons waived all errors not inolud* 
ed therein. 

Ind.—Catherwood V. Morgan, 188 M. 
E. 801, 167 Ind.App. 618. 

Orouplag and arguing In balk 

(1) Where different assignments 
of error present the same point, it is 
permissible to group such assign¬ 
ments. 

Ala.—Bankers' Mortg. Bond Co. v. 
Rosenthal. 146 So. 466, 226 Ala. 
186. 

Northwestern Rug Mfg. Co. v. 
Russellville Furniture ft Mercan¬ 
tile Co., 116 So. 814, 22 Ala.App. 
404. 

Or.—Cross r. Campbell, 146 P.2d SB, 
173 Or. 477. 

(2) If any one of the assignments 
of error treated in bulk as though 
presenting but a single question Is 
without merit, consideration of ths 
others may be pretermitted. 

Ala—Socier v. Woodard, 88 So.2d 
783, 264 Ala. 614—Smith v. Law- 
son, 88 So.2d 822, 864 Ala. 889— 
Stewart v. Weaver, 87 So.2d 648, 
264 Ala. 286—Crescent Amusement 
Co. V. Knight, 82 So.2d 919, 263 Ala. 
446—First Nat. Bank of Birming¬ 
ham V. Lowery, 81 So.2d 284, 268 
Ala. 36—Gulf, M. ft O. R. Co. v. 
Sims, 69 So.2d 449, 260 Ala. 258— 
Taylor v. Taylor, 87 So.2d 646, 261 
Ala. 374—^Krasner v, Gurley, 29 So. 
2d 224, 248 Ala. 686—Chetiault v. 
City of Russellville, 169 So. 706, 
233 Ala. 60—Ford v. Bradford, 117 
So. 429, 218 Ala. €2—Bush v. Bum- 
gardner, 102 So. 629, 212 Ala. 466. 

Plgford V. Billingsley, App., 84 
So.2d 661, affirmed 84 So.2d 664, 
264 Ala. 29—^Knight v. Taylor Real 
Estate & Ins. Co., App., 83 So.2d 
363, cert, den 83 So.2d 856, 263 
Ala. 699—Grimes v. Jackson, App., 
82 So 2d 818, reversed on other 
grounds 82 So.2d 816. 263 Ala. 22— 
Culp V. Cash, 44 So.2d 796, 36 Ala. 
App. 188—Gramling v. Davis, 86 
So.2d 393, 32 Ala.App. 298—Belcher 
V. Hubbard, 21 So.2d 860, 82 Ala. 
App. 95. 

Fla.—St. Petersburg Coca-Cola Bot¬ 
tling Co. V. Cuccinello, 44 So.2d 670. 
(8) Where part of a group of as¬ 
signments relate to different points, 
if one assignment is without merit, 
the assignments are Improperly 
grouped. 
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ment of error should not be multifarious,^ and that { it should not be duplicitous or make an improper 


Ala.—^Korthwestem Rua Mfa. Co. v. 
Rulisellvllle Furniture A Mercantile 
Co„ 116 So. 814, 32 Ala.App. 404. 

'(4) The reviewina tribunal need 
not consider unconnected asslan- 
mSnts of errors araued in bulk. 

Ala.—^Alexander v. Alexander, 107 So. 
886, 214 Ala. 291. 

(6) "The rules of this court as 
well as the statutes relatina to as- 
sianments, contemplate asslanments 
of error, and not an asslanment of 
errora While rule 4 (170 N.W. vil) 
encouraaes the arouplna, for pur¬ 
poses of discussion, ‘of asslanments 
If they present a like Question,* it 
was still intended that each alleaed 
error should be separately asslaned 
and its asslanment aiven a number 
distinct from that of any other as- 
sianment.*' 

S.D.—Hofteizer v. Prange, 186 N.W. 
968, 964, 45 S.D. 228. 

(6) "Numerous alleaed errors, 
even though they may ‘present like 
questions/ should not be grouped as 
one assignment." 

S.D.—Hofteizer v. Prange, supra. 

(7) An assignment of error which 
was a mere combination of other as¬ 
signments was not considered. 

Wash.—Bristol v. Streibich, 167 P.2d 

125, 24 Wash.2d 657. 

(8) Where an assignment raises 
propriety of court's action in series 
of rulings and one of them is cor¬ 
rect, the assignment will fail. 

Fla.—^Vaughn-GrlfRn Packing Co. ▼. 

Fisher, 193 So. 633, 141 Fla. 428. 
Ind.—Hutchison v. Adomatis, 125 N. 
E.2d 251, petition denied 126 N.E.2d 
£84, 125 lnd.App. 550. 

N.C.—^Worsley v. S. & W. Rendering 
Co., 80 S.E.2d 467, 239 N.C. 647— 
Rader v. Queen City Coach Co., 85 
8.E.2d 609, 226 N.C. 637. 

Xerltorlous assiaiuiieat la faulty 
form 

If such an examination of an ex¬ 
ception as may be necessary to dis¬ 
close that it Is framed in violation 
of Sup.Ct.Rules, rule 6 8 6, requiring 
each exception to contain a concise 
statement of one proposition of law 
or fact, and not to be long or argu¬ 
mentative in form, also discloses 
that the exception clearly embraces 
a meritorious assignment of prejudi¬ 
cial arror, the supreme court will or¬ 
dinarily waive the breach of the rule 
and consider the exception, but 
otherwise the exception will not gen¬ 
erally be considered. 

S.C.—Jackson v. Carter, 121 S.E, 569, 
128 S.C. 79. 

BsfsrsBoe to other assianments 
Under Sup.Ct.Rules, rule 6 (90 S.E. 
vlt) so providing, each exception 
must contain a complete assignment 
of error, and a mere reference there¬ 
in to any other exception then or 


previously taken, or requested charge, 
will not be considered. 

8.C.—Hayes v. MoQill, 108 S.E. 160, 
116 S.C. 376. 

Several exoeption 
No question is presented where an 
assignment of error Is joint and the 
exception on which It is based is sev¬ 
eral only. 

Ind.—Bronnenberg v. Ooins, 108 N.B. 

862. 183 Ind. 226. 

Snfioleaoy of separation 

(1) An assignment that the court 
erred in sustaining the first, second, 
third, etc., exceptions, and each of 
them, is not an assignment en masse. 
Fla.—Hollingsworth v. Black, 82 So. 

848, 78 Fla. 125. 

(2) An assignment of error read¬ 
ing "the court erred in the matters 
complained of in the twenty-eighth, 
twenty-ninth, thirtieth, thirty-flrst, 
and thirty-second grounds assigned 
in the motion for a new trial (Tr. pp. 
139 to 142) in overruling the several 
objections made to questions pro¬ 
pounded to** plaintiff, etc., violates 
the rules of briefing, thus precluding 
its consideration. 

Tex.—Hill V. Gomez, Civ.App., 260 S. 
W. 618. 

(3) An exception and assignment 

of error thereon may be equivalent 
to a separate assignment of error 
upon each order and ruling complain¬ 
ed of and to be a sufficient assign¬ 
ment as to each. ! 

Ga— 1. Epstein & Bro Co. v. Thomas, 

94 S.E. 201, 16 Qa.App. 741. 

(4) Where appellant stated that he 
assigned the '‘following errors com¬ 
mitted in the court below on the trial 
of the above entitled cause" and then 
followed nine assignments of error 
each made in separate paragraph, as¬ 
signments were not Joint, so that all 
assignments were not required to be 
good in order that any might be con¬ 
sidered. 

Ala.—Jefferson Standard Life Ins. Co. 

V. Wigley, 29 So.2d 218, 248 Ala. 
676. 

(6) Assigrnments held sufficient. 
Ala.—Box V. Box, 24 So.2d 28, 247 
Ala. 291. 

53. Tex.—Lackey v. State Board of 
Barber Examiners, Civ.App., 113 S. 

W. 2d 968—Sweatt v. Tarrant Coun¬ 
ty, Civ.App., 108 S.W.2d 700, error 
dismissed—Roots v. Brotherhood 
of Railroad Trainmen, Civ.App., 92 
S.W.2d 570, error dismissed—Gal- 
lemore v. Owen, Clv.App., 69 S.W. 
2d 469—Butler v. Jenkins Oil Cor¬ 
poration, Civ.App., 68 S.W.2d 248— 
McMullen v. Parker, Civ.App., 45 S. 
W.2d 1011—Morris v. Alworth, Civ. 
App., 32 S.W.2d 238—St. Mary's Oil 
Engine Co. v. Alien-Morrow Co, 
Civ.App, 20 S.W.2d 266—Largent 
V. Etheridge, Civ.App., 18 S.W. 2d 
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974—Potomac Ins. Co. v. Easley, 
Civ.App., 293 S.W. 846, reformed in 
other respects and affirmed. Com. 
App., 1 S.W.2d 268—Thornton v. 
Athens Nat. Bank, Civ.App., 262 S. 
W. 278—Producers’ Supply & Tool 
Co. V. Allison. Civ.App., 288 S.W. 
996—City of Worth v. Welsler, 

Civ.App., 212 S.W. 280—Hall v. 
White, Civ.App.. 208 S.W. 669— 
Grundy v. Greene, Civ.App., 207 S. 
W. 964, error refused—Davidson v. 
Jones, Sullivan ^ Jones, Civ.App., 
196 S.W. 671—Morris v. Galveston 
Electric Co., Civ.App., 194 S.W. 490 
—City of Ft. Worth v. Burton, Civ. 
App., 193 S.W. 228—^West Texas 
Supply Co. V. Dunivan, Civ.App., 
182 S.W. 426—Petty v City of 
San Antonio, Civ.App., 181 S.W. 224 
—McConnon & Co. v. McCormick, 
Civ.App., 179 S.W. 276—Trinity 
County Lumber Co. v Conner, Civ. 
App., 176 S.W. 911—Coker v. Coop¬ 
er's Estate, Civ.App., 176 S.W. 146 
—Jones V. Nix, Civ.App., 174 S.W. 
685—Browder v. Memphis Inde¬ 
pendent School Dist., Civ.App., 172 
S.W. 152, affirmed 180 S.W. 1077, 
107 Tex. 635. 

Attsatloa dlreotsd to error 

In view of Rev.St.(1911) art 1612. 
as amended by Acts 33d Leg. c 136 
(Vernon’s Saylcs Clv.St.Annot.[1914] 
art 1612), making an assignment of 
error sufficient if it directs the court 
to the error complained of, an as¬ 
signment, although multifarious, 
which so directs the court, is suffi¬ 
cient. 

Tex—Crawford v. El Paso Land Im¬ 
provement Co., Civ.App., 201 S.W. 
233. 

Ooasideratloa discretionary 

Although appellant's assignment of 
error is too general and multifarious, 
and complains of two distinct rulings 
of the trial court, the court of civil 
appeals may, in its discretion, con¬ 
sider such assignment, especially 
where the rulings were closely con¬ 
nected 

Tex.—Carroll v. Jackson, Civ.App., 
277 S.W. 427. 

BubdlTlsloa of errors 
A multifarious assignment of error 
was considered, where several rulings 
were complained of in designated 
subdivisions. 

Tex.—St. Mary’s Oil Engine Co v. 
Alien-Morrow Co., Civ.App., 20 S.W. 
2d 266. 

Tests of mnltlfariousiiess 

(1) A point or assignment of error 
is ‘‘multifarious’’ when it embraces 
more than one specific charge of error 
or when it attempts in one point to 
attack several distinct and separate 
rulings of the trial court. 

Tex.—^Texas Emp. Ins. Ass'n v. Logs¬ 
don, Civ.App., 278 S,W.2d 893, error 
refused no reversible error—^Dar- 
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joinder,58.6 or in •'blanket”54 or ‘•omnibus”56 form. 

Needless repetition does not, however, render a 
statement of reasons of appeal in an equity case 
objectionable as multifarious.56 . 

While each error relied on should be separately 
and distinctly specified, the record should never¬ 
theless not be encumbered with numerous assign¬ 
ments of error when a few would suffice to present 
in an intelligible manner all of the material ques¬ 
tions involved in the case;57 and where various er¬ 
rors are complained of, presenting a single prop¬ 
osition of law common to all of them, they need 
not be separately stated as so many distinct prop- 
ositions.55 Even though errors should be separate¬ 
ly assigned, a reviewing court may consider the as¬ 
signments of error in the light of the relief sought 
by appellant.55.5 if errors are not separately as¬ 
signed, they will be considered by the reviewing 
court as being jointly assigned.58 lO 
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Separate assignments of errors are not necessary 
where errors are separately assigned under points 
and authorities in the brief,®®'^® where there is but 
a single exception and this is presented by the rec- 
ord,®5-25 where the case was heard below on an 
agreed statement of facts,®5-®® or where the excep¬ 
tion to the judgment is the only one taken and the 
appeal itself is an exception thereto.®®*®® 


§ 1255. Assignment of One Error as Affect¬ 
ing Consideration of Another 

The errors brought up on appeal by an aaelgnment 
of errore are limited to those presented by the particular 
assignment; the scope of the assignment determines the 
scope of the question considered. 

Assigning error to one ruling or decision raises 
no question as to the correctness of another,®® and 
a party who has assigned one class of errors will not 
be allowed to argue another;®® hence, the scope of 


llngr ▼. Panhandle & Sante Fe Ry. 
Co., Clv.App., 209 S.W.2d 660, error 
refused no reversible error—Butler 
v. Jenkins Oil Corporation, Civ. 
App., 68 S.W.2d 248—International- 
Great Northern R Co. v. Miner, 
Civ.App., 64 S.W 2d 216—Carter- 
Mullaly Transfer Co. v. Robertson, 
Civ.App., 198 S.W. 791. 

(2) An assignment of error which 
sets forth exceptions and objections, 
which embody several separate and 
distinct questions of law and fact, 
will be disregarded as multifarious. 
Tex.—^Killman v. Young, Civ.App., 

171 S.W. 1065. 

(3) An assignment of error group¬ 
ing all the questions raised by sev¬ 
eral assignments and again urging 
error was multifarious, and could not 
be considered. 

Tex.—Clark v. State, Civ.App., 189 S. 

W. 84, error refused. 

Assignmeiit held not multlliarions 
An assignment which complained 
of single specific act was not objec¬ 
tionable as multifarious because ap¬ 
pellant referred to several reasons 
why act complained of was improper. 
Tex.—Standard Paving Co. v. Pyle, 
C1V.APP., 131 S.W.2d 200. 

63.6 S.C.—St. Andrews Evangelical 
Lutheran Church of Columbia, S. C. 
V. St. Andrews Evangelical Luther¬ 
an Church of Columbia, S. C., 73 3. 
E.2d 845, 228 S.C. 9. 

64 . Iowa.—Dailey v. Standard Oil 
Co., 236 N.W. 756, 213 Iowa 244— 
Blakely v. Cabelka, 221 N.W. 451, 
207 Iowa 059. 

N.J.—Hygrade Cut Fabric Co. v. U. S 
Stores Corporation, 144 A. 606, 106 
N.J.Law 324. 

Benkhardt v. National Asbestos 
Mfg. Co., 140 A, 888, 6 N.J.Misc. 
294. 


65. Iowa.—Rogers v. Davis, 272 N. 
W. 639, 223 Iowa 373—W. T. Raw- 
lelgh Medical Co. v. Bane, 254 N.W. 
18, 218 Iowa 164—Morrow v. Down¬ 
ing, 232 N.W. 483, 210 Iowa 1196— 
Davidson Bros Co. v. Des Moines 
City Ry. Co., 163 N.W. 79. 170 Iowa 

467, Ann.Cas 1917C 1226. 

56. R.I.—Vaill V. McPhail, 83 A. 1076, 
34 RI. 361, Ann.Cas.l914D 616. 

57. IT S.—Farnsworth v. Nevada Co., 
Utah, 102 F. 678, 42 C.C.A. 609. 

Number of assignments generally see 
supra § 1^52. 

▲voiding repetition 

(1) In preparing cases for appeal, 
attorneys should pay attention to Ct. 
Rules, rule 36 (67 S.W. xvi) so as 
to avoid unnecessary multiplicity and 
repetition of assignments of error 
and propositions. 

Tex—Johnson v. Texas & Q. Ry. Co., 
100 S.W. 206, 46 Tex.Clv.App. 146. 

(2) Making of unnecessary and 
repetitious exceptions and subdivision 
thereof into other exceptions are con¬ 
trary to rule of court, and violator’s 
case may be dismissed. 

S.C—Cox V American Oil Co., 191 S. 
E. 704, 183 S.C. 619. 

58. U.S—Central Trust Co. v. Con¬ 
tinental Trust Co., Colo., 86 P. 617, 
30 CCA. 235, certiorari denied 171 
U S. 687, 18 S.Ct. 940. 

3 C.J. p 1363 note 74. 

▲sslgnxnsat held oorirslatlvs to those 
prsoedlng 

Kan.—Cramer v. Browne, 165 P.2d 

468, 169 Kan. 423. 

Denial of temporary lajonotlon 

All of plaintiff's contentions may be 
considered under assignment of error 
that court erred in denying him a 
temporary injunction. 
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Ind.—State ex rel. Board of Medical 
Registration & Examination v. 
Stucker, 111 N.B.2d 714. 232 Ind. 76 
—State ex rel. Bd. of Medical Reg¬ 
istration & Examination v. Henry, 
97 N.E.2d 487, 229 Ind. 219—State 
ex rel. Bd. of Medical Registration 
& Examination v. Hayes, 91 N.E.2d 
913, 228 Ind. 286—Koss v. Continen¬ 
tal Oil Co.. 62 N.E.2d 614, 222 Ind. 
224—Goldsmith v. City of Indian¬ 
apolis, 196 N.E. 625, 208 Ind. 465. 
58.5 Tex.—Edmondson v. Ci^rroll, 
Civ.App., 134 S.W. 2d 378, error dis¬ 
missed, Judgment correct. 

58.10 Ind.—Property Owners, Inc. v. 
City of Anderson, 107 N.E.2d 8, 231 
Ind. 78. 

58.15 Mo—Galbreath v. Galbreath, 
App., 24 S.W.2d 202. 

58.80 N.C—Hall v. Robinson, 44 S.E. 
2d 346, 228 N.C. 44. 

68A6 N.C.—Hall v. Robinson, supra. 
58.80 N.C.—Hall v. Robinson, supra. 

69. Okl.—School Dlst. No. 60 of El¬ 
lis County V. Crabtree, 294 P. 171, 
146 Okl. 197. 

Tenn.—Yates v. Coca-Cola Bottling 
Works, 14 Tenn.App. 7. 

3 C.J. p 1363 note 76. t 

Denial of motion to retransfer oanse 
to law dooket 

Question whether cause was erro¬ 
neously transferred to equity docket 
could not be considered where as¬ 
signment was based on order deny¬ 
ing motion to retransfer cause to 
law docket. 

Ala.—Garrett v. Moody, 173 So. 604, 
234 Ala. 118. 

ea Ala.—^Alabama Fuel & Iron Co. 
V. Williams, 91 So. 879, 207 Ala. 
99. 

Culverhouse v. National Surety 
Corp., 171 So. 916, 27 A]a.App. 818. 
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tbe question considered will be detennined by the 
scope of the assignment^^^ and the theory present¬ 
ed." 

Failure to assign error as to one matter does not 
preclude review of other matters which were duly 
assigned as error.^^ 

§ 1256. Reference to Record 

If statute or rule of oourt so requires, assignments of 


error must make speolfle reference to the portion of the 
record where the error may be found. 

It is sometimes required by statute or rule of court 
that assignments of error shall refer to the record, 
by page or otherwise, so as to indicate where the 
alleged error may be found, and the court may dis¬ 
regard assignments of error which fail to comply 
with this requirement.*^ The requirement, it has 
been held, may be relaxed by the court in the exer- 


Kaxi.->Gob6rs v. Marquart, 203 P.2d 
126, 166 Kan. 604. 

Mioh.—Labor Relations Division, 

Michigan Rood Builders’ Ass'n v. 
Michigan State Labor Mediation 
Board, 47 N.W.2d 1. S$0 Mich. 176. 
Minn.—^Hildebrandt v. Hagen, 38 N. 

W.2d 816, 228 Minn. 863. 

Miss.—De Moe v. McLeod. 87 So.2d 
906, suggestion of error overruled 
89 So.2d 730. 

Tenn.—Nashville, C. it St L. Ry. v. 
Browning, 140 S.W.2d 781, 176 

Tenn. 245, affirmed 60 S.Ot 968, 310 
U.S. 362, 84 L.Ed. 1264. 

Tates V. Coca-Cola Bottling j 
Works, 14 Tenn.App. 7. 

S C.J. p 1864 note 77-~4 C.J. p 1188 
note 10. 

•L Cal.—-By v. Pitts, 296 P. 827, 112 
C.A, 109—James v. Hall, 264 P. 
616, 88 C.A. 628. 

Colo.-^Scott V. Burlington State 
Bank. 233 P. 836, 76 Colo. 682. 

Qa.—^Witherow v. Board of Drainage 
Com'rs of Powder Springs Creek 
Drainage Dist No. 2, 117 S.B. 329, 
166 Ga. 476. 

Skinner v. BUiott 87 S.B. 759, 17 
Oa.App. 611. 

Dl.—See Webster v. Olsen, 202 Ill. 
App. 62. 

Xnd.—Haehnel v. Seidentopf, 114 N.E. 

422, 63 Ind.App. 218. 

Mo.—Bunch V. Phillips, App., 79 S. 
W.2d 785. 

N.J.—Barry v. Bergen Meadows Cor¬ 
poration, 166 A. 10, 9 N.J.Misc. 
887. 

Okl.—School Dist No. 60 of Bills 
County V. Crabtree, 294 P. 171, 146 
Okl. 197. 

Pa.—Schline v. Kine, 162 A. 846, 801 
Pa. 586. 

%enn.—^Dreher v. Hill, 5 Tenn.App. 

10 . 

Tex.—^Warren v. Houston Oil Co. of 
Texas, Com.App., 6 S.W.2d 841— 
Lee V. Lewis, Com.Aiip., 298 S.W. 
408. 

Douglas Oil Co. v. State (White- 
side Case), C1V.APP., 81 S.W.2d 
1064,* reversed on other grounds 98 
B.W.2d 993, 128 Tex. 824—Colorado 
A S. Ry. Co. V. Rowe, Civ.App., 224 
8.W. 928, reversed on other 

grounds, ConaApp., 288 S.W. 908— 
Southwestern Surety Ina Co. v. 
Thompson, Ciy.App., 180 S.W. 947 
i—Workman T. Ray, Ciy.App., 180 


S.W. 291—St. Louis Southwestern 
Ry. Co. of Texas v. Moore, Civ. 
App., 178 S.W. 904. 

Utah.—Taylor v. Los Angeles & 8. L. 

R. Co., 216 P. 239. 61 Utah 624. 
Asnlgament held snffiolent to present 
t#o questions 

Assignment that trial court erred 
in overruling motion for new trial 
because decision was not sustained 
by sufficient evidence and was con¬ 
trary to law was sufficiently broad 
to present question whether appel¬ 
lee’s chattel mortgage was a valid 
mortgage and whether mortgage cov¬ 
ered all property taken by appellant 
as receiver of the mortgagor. 

Ind.—White V. Snyder. 31 N.B.2d 61. 
^110 IndJiLpp. 676. 

Proprlsfej of faUnxe to wMlk^ nUlng 
Where failure to rule is made sub¬ 
ject of assignment of error, question 
presented to court is propriety of 
failure to rule and not the merits of 
the matter on which the trial court 
has refused to act. 

Ill.—Sprague v. Goodrich, 82 N.E.2d 
897, 876 Ill. 80. 

XSrrors of law ooourlagiat trial 
Order overruling motion to quash 
summons is not ”an error of law oc¬ 
curring at the trial,” and hence, in 
absence of proper assignment of er¬ 
ror in motion for new trial, such or¬ 
der cannot be reviewed under assign¬ 
ment of ’’errors of law occurring at 
the trial,” 

Okl.—^Hulme v. Hill, 60 P.2d 1042, 
177 Okl. 486. 

68. Minn.—^In re Anderson’s Estate, 
239 N.W. 602, 184 Minn. 648. 

63. Ind.—^Advance Oil Co. v. Hunt, 
116 N.E. 840, 66 Ind.App. 228. 
N.M.—Parnell v. Breece, 208 P.2d 
473, 63 N.M. 861. 

Ala.—Meador-Pasley Co. v. 
Owen, 133 So. 36, 222 Ala. 892— 
Sharpe v. Hughes, 80 So. 797, 202 
Ala. 609—Crews & Green v. Parker, 
68 So. 287, 192 Ala. 388. 

Finklea v. Garrick, 147 So. 677, 

I 26 Ala.App. 886, reversed on other 
I grounds 147 So. 680, 226 Ala. 159 
—Wilson V. Lewis, 66 So. 919, 11 
Ala.App. 261. 

Aris.—Cecil v. Gila County, 227 P.2d 
I 217, 71 Aris. 320. 

Cal.—^Loeb v. Kimmerla 6 P.2d 199, 
I 216 C. 143. 


McDonald v. Jones, 277 P.2d 477, 
129 C.A.2d 619—Warden v. Bailey, 
24 P.2d 192, 183 C.A. 383—Spadoni 
V. Maggenti, 8 P.2d 874, 121 C.A. 
147. 

Ga.—^Mclntire v. McQuade, 9 S.E.2d 
683, 190 Ga. 488, answers to certi¬ 
fied questions conformed to 10 S.B. 
2d 233, 63 Ga.App. 116. 

Iowa.—Miller v. Griffith, 66 N.W. 2d 
606, 246 Iowa 476—Keefe v. Price, 
282 N.W. 309—Swensen v. Union 
Central Life Ins. Co., 280 N.W. 600, 
226 Iowa 428—^Rogers v. Davis, 272 
N.W. 689, 223 Iowa 878—Wettengel 
V. Harrison County Farmers Mut. 
Fire 6b Lightning Ins. Ass'n, 272 
N.W. 485, 228 Iowa 1—Thompson v. 
Illinois Cent. R. Co., 168 N.W. 676, 
177 Iowa 328. 

Minn.—Cornwell v. Harvey, 209 N.W. 
817, 167 Minn. 428—Sticha v. Ben- 
sick, 194 N.W. 762, 166 Minn. 62— 
Moehlenbrock ▼. Parke, Davie 6b 
Co., 169 N.W. 641, 141 Minn. 154. 

Mo.—Eveloif V. Cram, 161 S.W.2d 36, 
236 Mo App. 1013—Johnston v. City 
of St. Louis, App., 138 S W.2d 666 
—Diamant v. Stein, 116 S.W.2d 273, 
232 Mo App. 1174—Le Clair v. Le 
Clair, App., 77 S.W.2d 862—Cholet 
V. Phillips Petroleum Co., App., 71 
S.W.2d 799—Seewald v. Gentry, 286 
S.W. 445. 220 Mo.App. 367. 

N.J.—^McKernan v. Commonwealth 
Trust Co., 199 A. 712, 120 NJ.Law 
845, affirmed 8 A.2d 688, 121 N.J. 
Law 639. 

N.C.—In re Beard’s Will, 168 S.B. 
748, 202 N.C. 661—Chamberlain v. 
Southern Dyeing Co., 138 S.B. 123, 
193 N.C. 849—Myrose v. Swain, 90 
S.B. 118, 172 N.C. 223. 

Ohio.—Coons V. Needles, App., 108 N. 
E.2d 288. 

Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties V. Conway, 46 A.2d 166, 368 
Pau 647—^Keeling v. Harrison Bros. 
6b Co., 100 A 1051, 266 Pa. 666. 

S.D.—Marshall Field 6b Co. v. Snyder, 
196 N.W. 969, 47 S.D. 177—Hayden 
v. City of Sisseton, 171 N.W. 88 , 
41 S.D. 413—Sweeney v. Hewett, 
148 N.W. 608, 84 S.D. 802. 

Tenn.—Casa v. Smith, 240 S.W. 778, 
146 Tenn. 218—^Nashville Packet 
Co. v. Neville, 286 S.W. 64, 144 
Tenn. 698. 

Whitehurst v. Howell, 98 B.W.2d 

I 1071, 20 Tenn.App. 814—^Nashville^ 
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cise of its discretion and in furtherance of justice, A mere reference to the record wjU not constitute 
but it win be enforced unless, for good reasons, a sufficient assignment,*^ and the court will not 
it is relaxed in furtherance of justice.** search the record to discover errors' which the as- 

The rule has frequently been applied in respect of signment claims appear on the face of the record.*'^** 
rulings on evidence, as will be shown infra § 1264, 

and instructions, as set forth infra § 1266, and it has § 1257. Matters in Conflict with Record 
been held that where no reference is made to the Matters in conflict with the record cannot be aeelanetf 
record, a criticism based on the conduct of counsel •• •**'‘®*'* 

will not be considered.*® Nothing can be assigfned for error which is in 


Chattanoogra and St. Louis Hy. v. 
Uayo, 14 Tenn.App. 28—Memphis 
St Ry. Co. V. Albert, 11 Tenn.App. 
106—^Hot Blast Coal Co. v. Wllllax, 
10 Tenn.App. 226—Thurmond v. 
Whittaker, 1 Tenn.App. Ill—Reed 
T. Hutton and Long, 1 Tenn.App. 
86—Byrd Motor Company v. Fidel¬ 
ity and Casualty Co., 1 Tenn.App. 
16. 

Tex.—Sisk V. Randon, Com.App., 70 
S.W.2d 689—Standard Acc. Ins Co. 

V. Williams, Com.App., 14 S.W.2d 
1015. 

Drollinger v. Holliday, Clv.App.. 
117 S.W.2d 662—Foust v. Jones 
Clv.App., 90 SW2d 665—Yellow 
Cab Co. V. Treadwell, Civ App., 87 
S.W.2d 276—Houston Ice & Brew¬ 
ing Co. V. Fields, Civ App, 81 S 

W. 2d 234—Judd v. Wyche, Civ. 
App., 80 SW2d 808—Crawford v 
Ramsey, Clv.App., 73 S\V.2d 1064 
—Chicago, R. I. & G. Ry Co v. 
Harris, Clv.App., 28 S W 2d 611— 
Covin V. Covin, Clv.App., 24 S W 2d 
76—Standard Acc. Ins Co. v. Wil¬ 
liams, Clv.App., 4 SW2d 1023. af¬ 
firmed, Com.App., 14 S W.2d 1015— 
Coward V. Williams, Clv.App, 4 S 
W.2d 249—^Austin v Freestone 
County, Clv.App., 288 S.W. 870— 
Owenwood Oil Corporation v. 
Sweet, Clv.App., 268 S.W. 641— 
Guaranty State Bank v. Shirey, 
Clv.App., 268 S.W. 1109—Terry v. 
Williamson, Civ App., 261 S.W. 813 
—Equipment Co. v. Luse, Civ.App., 
250 S.W. 1104—Bell v. Mulkey, Civ. 
App., 248 S.W. 784—Queen v. Tur¬ 
man. Clv.App., 241 S.W. 786, re¬ 
versed on other grounds, Com. 
App., 257 S W. 1092—Holden v. 
Evans, Clv.App., 231 S.W. 146— 
McFarland v. Burkburnett-Harris 
on Co., Clv.App, 228 S.W. 571— 
Smith V. Kidd, Clv.App., 228 S.W. 
848, error refused—^Water, Light 
& loe Co. of Weatherford v. Bar¬ 
nett, Clv.App., 212 S.W. 236— 
Western Union Telegraph Co. v. 
Golden, Clv.App.. 201 S.W. 1080— 
Sullivan v. Masterson, Civ.App., 
201 S.W. 194, dismissed for want 
of jurisdiction—Carter-M u 11 a 1 y 
Transfer Co. v. Robertson, Civ. 
App., 198 S.W. 791—Houston 
Chronicle Pub. Co. v. Lemmon, Civ. 
App., 198 S.W. 847—Fleck v. Mis¬ 
souri, K A T. Ry. Co. of Texas. 
Clv.App., 191 S.W. 886—Perry 
Bros. V. McNeill, Clv.App., 189 8.W. 


120. error refused—Clark v. State. 
Civ App, 189 S.W. 84, error refused 
—Texas Grain & Elevator Co. v. 
Dyer, Civ.App.. 184 S.W. 1049. 
Utah.—^Flrst Nat. Bank v. Smoot, 269 
P. 618, 72 Utah 215. 

3 C.J. p 1364 note 78. 

Purpose of the rule requiring ap¬ 
pellant to support his assignments 
by appropriate statements from evi¬ 
dence, and to verify such statements 
by reference to page of record where 
they may be found, is to enable court 
to verify appellant's contentions 
without searching the statement of 
facts to determine whether they are 
well founded. 

Tex.—Drollinger v. Holliday, Civ. 

App., 117 S W.2d 662. 

Statemeut of proof 
Tex,—Miller v. Dunagan, Clv.App., 99 
S.W.2d 434. 

Placing burden on reviewing court 

(1) Generally. 

Ga.—^Zachry v. Industrial Loan & In¬ 
vestment Co., 186 S.E. 882, 182 Ga. 
738. 

(2) An assignment attempting to 
place on the reviewing court the bur¬ 
den of searching the record for evi¬ 
dence of circumstances overlooked 
by the trial court will not be con¬ 
sidered. 

Hawaii —Kaohelelanl v. Bishop 

Trust Co., 31 Hawaii 367. 

(3) It Is not the province of the 
supreme court to search the record 
for rulings complained of, it being 
the duly of appellant to designate in 
his assignment of errors where such 
rulings can be found in the record. 
Mo—Jeck V. O'Meara, 122 S.W.2d 

897. 343 Mo. 569—Nevlns v. Gull- 
liland, 234 S.W. 818, 290 Mo. 293. 

(4) Where appellant does not 
point out or refer to any place in 
record or abstract showing error 
complained of, appellate court will 
not explore record to find some 
ground for reversal of judgment ap¬ 
pealed from. 

Ill.—La Prise v. Car-Leasing, Inc., 
62 N.E.2d 26, 826 lll.App. 614. 

Reference held sufioient 

(1) Generally. 

Fla.—^Hollingsworth v. Black, 63 So. 
848. 78 Fla. 126. 

S.D.—^Ekem v. Erickson, 167 N.W. 
1063, 87 8.D. 800. 

Tenn.—^Winfree v. Coca-Cola Bot- j 
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tling Works of Lebanon, 88 S.W. 
2d 903, 19 Tenn.App. 144. 

Tex.—^El Paso Electric Ry. Co. v. 
Lee, 221 S.W. 264, 110 Tex. 494. 
(2) Assignments which had cita¬ 
tion of pages and lines of abstract 
where propositions complained of 
were to be found printed in margin 
opposite each of them substantially 
complied with rules, although prac¬ 
tice was not approved. 

Iowa.—Vance v. Grohe, 274 N.W. 908, 
223 Iowa 1109, 116 AL.R. 832. 

65. N.D.—^Hostetter v. Brooks EL 
Co.. 61 N.W. 49, 4 N.D. 867. 

S.D.—Sweeney v. Hewett, 148 N.W. 

608, 84 S.D. 802. 

Olerioal error 

That an assignment of error er¬ 
roneously refers to the bills of ex¬ 
ception by incorrect numbers does 
not preclude consideration of it, 
where the court’s action fully ap¬ 
pears of record, so that no bill of ex¬ 
ceptions was necessary, the error be¬ 
ing clerical only. 

Tex.—^Adams v. San Antonio Life 
Ins. Co., Clv.App., 185 S.W. 610, er¬ 
ror refused. 

Nonjnrisdiotioaol defect 

Failure to comply with a court 
rule requiring assignment of errors 
to be set forth in the abstract with 
reference to pages of the transcript 
where the rulings complained of ap¬ 
pear is not Jurisdictional. 

Utah.—Sullivan v. Condas, 290 P. 
954, 76 Utah 566. 

66. Arlz.—City of Phoenix v. Dick¬ 
son, 12 P.2d 618, 40 Ariz. 403. 

3 C.J. p 1864 note 82. 

Oommoat oa olfer to ooaproailee 
An assignment that plalntifTe 
counsel in argument commented on 
defendant’e offer to compromise 
could not be considered, where de¬ 
fendant failed to state where the 
comment might be found in the rec¬ 
ord or what action the court took 
thereon. 

Arlz.—City of Phoenix v, Dickson* 
supra. 

67. Tex.—Schaff v. Scoggin, Civ. 
App., 202 S.W. 768, error refused. 

3 C.J. p 1864 note 88. 

Befereaoe to motion for new trial 
N.D.—Nagel v. Emch, 23 N.W.2d 879, 
74 N.D. 681. 

67.5 Ohio.—KeUy y. Kelly, App., 66 
N.E.2d 238. 
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cdntnuliction of, or in conflict with, the record,®® 
So, where the judgement entered in a case abated 
the action, and there is no judgment granting or 
denying a temporary injunction, no question is pre* 
sented for review by an assignment of error that 
the court erred in denying a petition for a tempo¬ 
rary injunction.®®*® 

§ 1258. Matters Not Shown by Record 

An attignment of error cannot be baaed on rulingt or 
decisions not shown by the record, and will be disregarded 
If based on such matters. 

Rulings or decisions of the court not shown by 
the record cannot be assigned as errors.®® 

An assignment of errors cannot be accepted as 
proof of facts therein alleged, and cannot there¬ 
fore be considered, in the absence of anything else 
in the record to show that the court did or did not 
rule as asserted in such assignment.*^® 

Assignments of error will be disregarded where 
the specifications of error are based on a supposed 
statement of facts or stenographer’s record of the 
evidence not in the record,or refer to the record 


of another case;?® and in determining error as¬ 
signed, the court must look alone to the matters re¬ 
vealed by the record, and cannot examine, or be 
governed by, anything on its files in a former pro¬ 
ceeding in error, although it was brought to review 
a former judgment rendered in the case.?* 

An assignment of error based on a bill of excep¬ 
tions which has been stricken from the record will 
not be considered.?® 

§ 1259. Joinder of Error in Law and Error 
in Fact 

Tha authorltlat ara In conflict at to tha propriety of 
assigning together errors In law and errors In fact. 

Under the English practice, errors in fact and er¬ 
rors in law could not be assigned together, and this 
view has been adopted in a number of American 
decisions,?® the reason assigned being that errors 
in fact and errors in law are distinct things and re¬ 
quire different modes of trial.?® This rule, how¬ 
ever, has been abrogated in various states by ex¬ 
press statutory provisions,?? or by practice and us¬ 
age for many years.?® 


2. Application of Rules to Particular Rulings or Assignmenti 


§ 1260. Pleadings 

a. In general 

b. Consideration of other errors not in¬ 

cluded 

c. Error as to striking or amending 

pleadings 


a. In General 

Assignments of error as to pleadings or rulings there¬ 
on must specifically point out the errors complained of; 
In general, each supposed error should be separately as¬ 
signed. 

In accordance with the general rules stated supra 
§ 1253, assignments of error attacking the sufficien- 


68 . Ala.—'Rogers v. C. E. Green 
Motor Co.. 118 So. 641. 22 Ala.App. 
168. 

Conn.—^Walsh v. City of Bridgeport. 

91 A. 969. 88 Conn. 628. 

Ind.—George B. Llmbert A Co. v. 
Waznitsky. 133 N.E. 128. 191 Ind. 
419. 

Mo.—Schoenhals v. Pahler. 272 S.W. 
2d 228. 

Tex.—^Lakeside In*. Co. v. Buffington. 

Clv.App.. 168 S.W. 21. 

8 C.J. p 1364 note 84. 

AMomptlon In assignment held er¬ 
roneous 

Tenn.—^Tallent v. Fox, 141 S.W.2d 
485. 24 Tenn.App. 96. 

Showing made in brief of appellee 

An assignment that decree of sale 
of realty was erroneous because 
amount of taxes due thereon had 
not been ascertained did not con¬ 
stitute a valid objection where ap¬ 
pellee stated in brief that all of 
realty taxes had been paid in full 
which was not denied in appellants’ 
reply brief. 

Ta.—Morrison v. Morrison, 14 S.E. 
2d 822, 177 Va. 417. 


68.5 Ind.—^Hooser v. Ostien. App.. 
133 N.B.2d 83. 

.69. Ala.—^American Sur. Co. of N. T. 

V. Hooker. 58 So.2d 469. 36 Ala. 
App. 39. certiorari denied 58 So.2d 
478. 257 Ala. 238. 

Ind.—^Aubaln v. United Brotherhood 
of Carpenters and Joiners of 
America. 115 N.E. 78, 63 Ind.App. 
636. 

Pa.—Hammond v. Hammond. 101 A. 

856. 268 Pa. 61. L.R.A1918A 690. 
Tex.— Corpus Juris cited in Foust v. 

Jones. Clv.App.. 90 S.W.2d 665. 666. 
8 C.J. p 1366 note 85. 

Vasupported assertion of error 
A mere assertion of error, fol¬ 
lowed by conclusion of the pleader, 
unsupported by matters found in the 
record, is unavailing. 

Tex.—Covin v. Covin. Civ.App.. 24 S. 

W. 2d 76. 

70. U. S.—^Woodbury v. Bhawnee- 
town. Ill., 74 F. 205, 20 C.C.A. 400. 
Cal.—^Ferrier v. Ferrier, 27 P. 960, 
64 C. 23. 

N.C.-—Patterson v. Mills, 28 S.E. 868. 

121 N.a 268. 


Assuming facts 

Errors assigned which assume 
facts will not be considered. 
Mich.—Nickels v. Hallen, 226 N.W. 
669. 247 Mich. 291. 

71. Tex—Dealy v. Shepherd. 116 S. 

W. 638. 64 Tex.Civ.App. 80. 

78. Kan.—Hannon v. Holmes, 47 P. 
162, 6 Kan.App. 220. 

73. Kan.—Central Branch Union 
Pac. R. Co. V. Andrews, 9 P. 213, 
34 Kan. 563. 

3 C.J. p 1365 note 89. 

74. Tex.—Cotton v. Thompson, Civ. 
App., 159 S.W. 466. 

75. N.Y.—Moody v. Vreeland, 7 
Wend. 66. 

3 C.J. p 1366 notes 91. 92. 

Joinder of errors of law and fact in 
writs of error see supra 9 680c. 

76. Mass.—Eliot v. McCormick. 6 N. 
E. 375, 141 Mass. 194. 

3 C.J. p 1366 note 93. 

77. Me.—Starbird v. Eaton, 42 Me. 
669. 

78. Mass.—^Perkins v. Bangs, 92 N. 
E. 623, 206 Mass. 408. 

8 C.J. p 1366 note 96. 
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cy of pleadings, or rulings on demurrers of cxcep- j error or errors complained of so, a mere ab- 
tions thereto, must be specific and point out the j straction, not complaining of any action by the 


79. Ala.—-John E. Ballensrer Const. 
Co. V. Joe P. Walters Const. Co., 
184 So. 275, 236 Aleu 548—Holley 
V. Florala Telephone Co., 136 So. 
726, 223 Ala. 415. 

P. Becker Asphaltum Rooflngr Co. 

V. Nichols, 124 So. 504, 23 Ala. 
App. 305. 

Ariz.—Meloy v. Saint Paul Mercury 
Indem. Co., 236 P.2d 732, 72 Ariz. 
406—Miller v. Kearnes, 46 P.2d 
638t 45 Ariz. 548. 

Conn.—Kovner v. Dubin, 132 A, 473, 
104 Conn. 112. 

Oa.—Talmadge v. Seymour, 152 S E 
96, 170 Ga. 22—Sikes v. Edwards, 
99 S.E. 621, 149 Ga. 168. 

Beard v. Westmoreland, 84 S.E. 
2d 93, 90 GaA.pp. 632—Lane v. 
Gassoway, 32 S E 2d 115, 71 Ga. 
App. 733—Southeastern Greyhound 
Lines v. Hancock, 31 S.E.2d 69, 71 
Ga.App, 471. 

Idaho—Howell v. Kahn, 245 P. 86, 
42 Idaho 277. 

Ill—Lyon V. White, 214 Ill App. 232. 
Ind.—Buser v. State, IGl N.E. 826. 
200 Ind. 115—Osburn v. Finkel- 
stein. 126 N.E 11. 189 Ind. 90. 

PofC V. McKilip, 18 N.E.2d 963. 

106 Ind.App. 241—Stover v. Har¬ 
lan. 164 N.E. 882, 87 Ind.App. 347— 
Rudolph V. Ayde, 149 N.E. 734, 84 
Ind.App. 202—State v. Hillis, 124 
N.E. 615, 79 Ind.App. 699—South¬ 
ern Express Co v. Smith, 122 N.E 
427, 69 Ind.App 674—Peacock Coal 
& Mining Co. v. Crawford, 117 N. 
E. 604, 65 Ind App. 401—Indian¬ 
apolis Union Ry, Co, v. Sample, 
108 N.E. 400. 58 Ind App. 461— 
Johnson v. Citizens’ State Bank, 

107 N.E. 36, 67 Ind.App. 348— 

Combs V. Combs, 105 N.E 944, 66 
Ind.App. 666. 

Iowa.—Lang v. Waller, 6 N.W.2d 145, 
232 Iowa 966—Keefe v Price, 282 
N.W. 309—Johnson v. Cave, 264 N. 

W. 121—^W. T. Rawleigh Medical 
Co. V. Bane, 254 N.W. 18, 218 Iowa 
164—^Reynolds v Chehak, 202 N.W. 
268, 199 Iowa 661. 

Ky.—Richardson v. Malone, 9 Ky.Op. 
876. 

Mich.—^Waters v. Lakewood Utilities 
Co., 168 N.W. 1021, 203 Mich. 166. 
Mo.—Pindley v. Johnson, 142 S.W. 
2d 61. 

Magee v. Hayden, App., Ill S.W. 
2d 289—Hodges v. Brooks, 110 S. 
W.2d 1130, 232 Mo.App. 667—Mayo 
V. Cleeton, App., 87 S.W.2d 469— 
Bennett v. Brotherhood of Loco¬ 
motive Firemen & Enginemen, 
App., 82 S.W.2d 601. 

Pa.—Smith V. Scholl, 106 A. 41, 262 
Pa. 124. 

S.D.—^Burd V, Meader, 211 N.W. 604, 
50 S.D. 641. 

Tenn.—Todd v. Baugh, 273 S.W.2d 
2, 197 Tenn. 806—Nunn v. Walker, 


212 S.W.2d 666, 186 Tenn. 686— 
Moore v. City of Memphis, 196 S. 
W.2d 623, 184 Tenn. 92. 

Tex —Amerine v. Darden, Civ App., 
116 S.W.2d 763—First Nat. Bank v. 
Phillips, Civ.App., 101 SW.2C1 319, 
error dismissed—Sinclalr-Pralrio 

Oil Co. V. Beadle, Civ.App., 89 S. 
W.2d 426, error dismissed—Rabb 
v. Hamm, Civ App., 26 SW.2d 
964—Sparks v. Saltillo Independ¬ 
ent School Dist., Civ.App., 19 S.W. 
2d 814—Rasmussen v. Grimes, Civ. 
App., 13 S W 2d 959, affirmed, Com 
App., 24 S,W.2d 346—Insurance Co. 
of Pennsylvania v. Couch, Civ. 
App., 290 S.W. 274—Federal Re¬ 
serve Bank of Dallas v. Odle, Civ. 
App., 288 SW. 248—Guaranty 
State Bank v Shirey, Civ.App., 268 
SW. 1109—Thornton v. Athens 
Nat. Bank, Civ.App., 262 S.W. 278— 
—Schmidt v. McCoplin, Civ.App., 
243 S.W. 605—Queen v Turman, 
Civ.App, 241 S.W. 786, reversed 
on other grounds. Com App, 257 S 
W. 1092—Irwin v. Jackson, Civ. 
App., 230 S.W. 522, dismissed for 
want of jurisdiction—Western 
Union Telegraph Co. v Golden, 
Civ.App., 201 SW 1080—Texas 
Cent. R Co. v. Hoffman, Civ.App., 
193 SW. 1140—Pecos & N. T. Ry. 
Co. V. Hall, Civ.App., 189 S.W. 536. 
reversed on other grounds, Com 
App, 222 S.W. 170—Burrow v. 
Brown, Civ.App., 167 S.W. 264. 

Va.—Bardach Iron & Steel Co. v. 
Tenenbaum, 118 SB. 502, 136 Va. 
163—City Gas Co. of Norfolk v. 
Webb. 84 S.E. 645, 117 Va. 269. 
Wyo—^Wyoming Stockmen’s Loan 
Co. V. Johnston, 240 P. 449, 33 
Wyo. 457. 

3 C.J. p 1366 note 96. 

Sxaot words 

An assignment of error complain¬ 
ing of the sustaining of a demurrer 
to plaintifC’s statement of claim in a 
damage case should set out, in the 
exact words of the court, the order 
complained of. 

Pa —Ridgway v. Philadelphia & R. 
Ry. Co., 90 A. 662, 244 Pa. 282. 

Failure to state cause of action or 
defense 

(1) An assignment that the com¬ 
plaint does not state a cause of ac¬ 
tion must specify in what particular 
the complaint is deficient. 

Ariz.—^Wells v. Lytle, 180 P.2d 910, 
59 Ariz 641. 

Idaho—Howell v. Kahn, 245 P. 86, 
42 Idaho 277. 

Minn.—Bacich v. Homeland Ins. Co. 
of America, 2 N.W.2d 126, 211 

Minn. 619. 

Mo.—Johnston v. Fidelity & Deposit 
Co. of Maryland, 276 S.W. 973, 220 
Mo.App. 753. 


Okl.—Collins V. Way, 211 P. 1038, 88 
Okl. 143. 

(2) Pact that a complaint, not de¬ 
murred to, does not state a cause of 
action, is an Improper assignment of 
error. 

Ind.—Buser v. State, 161 N.E. 826, 
200 Ind. 115. 

(3) The sufficiency of an answer 
cannot be challenged by an assign¬ 
ment of error that it did not state 
facts sufficient to constitute a de¬ 
fense. 

Ind.—Osburn v. Flnkelstein, 126 N.E. 
11, 189 Ind. 90. 

Wainwright Trust Co. v. Dulin, 
111 NE. 808, 61 Ind.App. 200. 

(4) Plaintiff must point out 
wherein the answer to a petition is 
not sufficient to constitute a defense. 
Mo.—Mayo v. Cleeton, App., 87 S.W. 

2d 459. 

Error la entering Judgment 

An assignment that the court 
erred in entering and docketing judg¬ 
ment in favor of respondent and 
against defendant was too general to 
raise question whether complaint 
stated a cause of action, whether 
parties and actions were misjoined, 
or whether Judgment was improp¬ 
erly entered without order of court: 
each of such questions should have 
been separately assigned. 

Minn.—Whipple v. Mahler, 10 N.W. 
2d 771, 216 Minn. 678. 

Demurrer to hill as whole 

Reviewing court would consider 
only assignment of error challenging 
action of trial court in overruling 
demurrer to bill as a whole, and 
would disregard assignments alleg¬ 
ing error in overruling demurrer to 
separate aspects of bill, where de¬ 
murrer was addressed only to bill 
as a whole. 

Ala.—Stone Container Corp. v. Sta¬ 
pler, 83 So.2d 283, 263 Ala. 624. 

Motion for Judgment on pleadings 

(1) Assignment of error that trial 
court erred In denying motion of 
plaintiff for Judgment on the plead¬ 
ings before the trial or at the close 
of the trial was so inadequate that 
matter attempted to be raised there¬ 
in would be deemed waived and 
would not be considered by supreme 
court on appeal. 

Ariz.—Campbell v. King, 222 P.2d 
980, 71 Ariz. 1. 

(2) Assignments that court erred 
in granting defendant’s motion for 
judgment on pleadings and in deny¬ 
ing plaintiff’s motion to vacate order 
for judgment on pleadings held in¬ 
adequate. 

Ariz.—Ferrell v. Mutual .Ben., Health 
& Accident Ass’n, 63 P.2d 203, 48 
Ariz. 621. 
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court or anyone else resulting in any injury to any^ 
one, is not entitled to considerationJ^*^ In addi¬ 
tion, some courts hold that the reasons why the rul¬ 
ings complained of are erroneous should be stated, 
although by others the opposite conclusion has been 
reached.®! However, specification of error merely 
asserting that the trial court erred in sustaining 
a demurrer to a petition has been held sufficient,®!'® 
and an assignment of error in overruling a demur¬ 
rer has been held not too general,®!*!® although 


,5 c.j.a 

^ , 

merely assigning as error fhe action of the trial 
court in overruling a demurrer does not present for 
review the question as to whether any or all of the 
grounds of the demurrer were well taken.®!*!® 

The general rule first stated is not inflexible,®!*®® 
and may be waived by the appellate court where a 
meritorious assignment of error appears.®!*®® 

The assignment should accord with, and find sup- 


(S) Specification of error that 
trial court erred In ouBtalnina de- 
fendanta* motion for Judgment on 
the pleadings was sufficient for con¬ 
sideration on appeaL 
Kan.—Smith v. Harris, 284 P.2d 611, 
178 Kan. 188. 

Ssttl&g out aooompaiiTliig xaemonuu 

da 

No question Is presented for re¬ 
view by an assignment of error com¬ 
plaining of the overruling of demur¬ 
rers, which does not set out the 
memorandum filed with the demur-j 
rers. I 

Ind.^-MeGee v. Stockton, 118 N.B. 
888, 62 Ind.App. 656. 

Sstttaa out pleading 

(1) An assignment which sets out 
neither the pleadings nor exceptions 
which were sustained thereto wlH 
not be considered. 

Tex.—Holt V. Uvalde Ck>., Clv.App., 
258 S.W. 286, reversed on other 
grounds, Com.App., 269 S.W. 73. 

(2) An assignment which does not 
set out the complaint, or state its 
substance, does not present any 
question as to its sufficiency. 

Ind.—German Fire Ins. Co. v. Zonk- 
er, 108 N.E. 160, 67 Ind.App. 696. 
(8) An appellant who did not set 
out demurrers on which assignments 
of errors were based, did not give 
substance thereof, and failed to show 
that exceptions to rulings were taken 
at time rulings were made, thereby 
waived his right to consideration of 
action of trial court in ruling on the 
demurrers. 

Ind.—Poff v. McKllip, 18 N.E.2d 963. 
106 Ind.App. 241. 

Severs! reasons 

Where there Is an order in the 
transcript overruling a general de¬ 
murrer, appellant under assignment 
complaining of error in a ruling may 
assign as many reasons as present 
themselves in support of its conten¬ 
tion. 

Tex.—^Realty Trust Co. v, Koger, 
Civ.App., 70 S.W.2d 448. 

Svldeaoe admissible under general 
denial 

Whore plaintiff wife suing for sep¬ 
arate maintenance, distinctly raised, 
in assignment of errors, question of 
defendant’s right, under general de¬ 


nial, to offer proof of specific in¬ 
dignities on wife's part, and carried 
the question forward in her brief 
and argument, it was properly be¬ 
fore court of appeals for considera¬ 
tion. 

Mo.—Parley v. Farley, App., 181 S. 
W.2d 671. 

79.5 Tex.—Slnclair-Prairie OH Co. v. 
Beadle, Clv.App., 89 8.W.2d 426, 
error dismissed. 

80* Arlz.—^Melroy v. Saint Paul 
Mercury Indemnity Co., 236 P.2d 
782, 72 Arlz. 406. 

Cal.—State Nat. Bank v. Mulford, 
120 P. 446, 17 C.A 661. 

Ga.—Lane v. Gassoway, 82 So. 2d 116, 
71 Ga.App. 733. 

Iowa.—Keefe v. Price, 282 N.W. 
309—Johnson v. Cave, 264 N.W. 
121 . 

Tenn.—Schoenpflug v. Ketcham, Ch. 

App.. 62 S.W. 666. 

3 C.J. p 1366 note 97. 

81. U.S,—Atchison, etc., R. Co. v. 
Meyers, IlL, 76 F. 443, 22 C.C.A. 
268. 

Fla.—Atlantic Coast Line R. Co. v. 

Crosby, 48 So. 818, 68 Fla. 400. 

8 C.J. p 1366 note 98. 

Beason for rule 

Giving the reasons why error is 
claimed is the function of the brief. 
Kan.—Smith v. Harris, 284 P.2d 611, 
178 Kan. 183. 

81.5 Kan.—Quivlra, Inc. v. Qulvira 
Co., 246 P.2d 972, 173 Kan. 889. 

81.10 Ala.—Murphy v. Pickle, 87 So. 
2d 844, 264 Ala. 362—Trans-Con- 
tlnental Mut. Ins. Co. v. Harrison, 
78 So.2d 917, 262 Ala. 378—U. S. 
Cas. Co. V. Wilson, 76 So.2d 606. 
262 Ala, 82—Harvey v. Kirby, 68 
So,2d 40, 269 Ala. 614—Groover v. 
Darden, 68 So.2d 28, 269 Ala. 607— 
Brewer v. Brewer, 66 So.2d 460, 
269 Ala. 149—Vinson v. Vinson, 64 
So.2d 609, 266 Ala. 269—Creamery 
Package Mfg. Co. v. Fields, 180 So. 
275, 235 Ala. 602. 

Contra City of Gadsden v. Elrod, 83 
So.2d 268, 33 Ala.App. 268, certio¬ 
rari denied 83 So.2d 270, 260 Ala. 
148. 

Complaint containing only one oount 

Ala.—Lord v. Werneth, 46 So.2d 236, 
36 Ala.App. 290 
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Demurrer to bill as whole 
Assignment of error that trial 
court erred in overruling appellant's 
demurrer to bill as a whole was suf¬ 
ficient to warrant treatment of each 
ground of demurrer addressed to bill 
as a whola 

Ala.—Shaddlx v. Wilson, 78 So.2d 
761, 261 Ala. 191. 

81.15 Ala.— Groover v. Darden, 68 
So.8d 88, 269 Ala. 607. 

Where oomplaint contained only 
one oount and demurrer filed thereto 
contained numerous grounds, action 
of trial court in overruling the de¬ 
murrer in effect held each ground of 
the demurrer bad, and assignments 
of error complaining of overruling 
demurrer and designating specific 
grounds urged in support of demur¬ 
rer were sufficient. 

Ala.—Opelika Montgomery Fair Co. 
V. Wright, 62 So.2d 404, 36 Ala. 
App. 1, certiorari denied 62 So.2d 
412, 256 Ala. 499. 

81.90 Tex.—Thames ▼. Clesi, Civ. 
App., 208 S.W. 196. 

Flea of limitation 

Notwithstanding Ct.Civ.App.Rules, 
rules 24 and 25 (142 S.W. vii), an as¬ 
signment of prejudicial error in sus¬ 
taining defendant’s plea of limitation 
in an action on quantum meruit, not 
affirmatively specifying the grounds 
of error, would be considered, in 
view of the liberal rule adopted 
with reference to the briefing of 
cases. 

Tex.—Thames v. Clesi, supra. 

81.85 S.C.—Brady v. Brady, 72 S.E. 
2d 193, 222 S.C. 242. 

Vailnrs to state cause of action 

Appeal on single exception that 
trial Judge erred in sustaining oral 
demurrer on ground that complaint 
did not state cause of action, and 
that error was that complaint did 
state cause of action, was Insufficient 
to comply with supreme court rule 
requiring a complete assignment of 
error, but examination of exception 
disclosed that it contained a merito¬ 
rious assignment of error, and there¬ 
fore, the supreme court would waive 
breach of the rule and consider the 
exception. 

S.C.—Brady v. Brady, supra. 
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port in, the record,®* refer thereto,** and be based 
on objections duly made below.*^ 

With respect to assignments of error, the duty 
rests, in the first instance, on appellant to destroy the 
effectiveness of respondent’s reply, and not on re¬ 
spondent to sustain it.*^** 
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No question arising on the pleadings can be pre¬ 
sented through an assignment of error that tests 
only the correctness of the law applied to the facts 
as found by the trial court.*^**® 

In the application of these rules, numerous par¬ 
ticular assignments of error relating to pleadings 
have been held sufficient,®**!* while others have been 


82. Ala.—Qoodwyn v. Union Springs 
Guano Co., 168 So. 246, 228 Ala. 
178—Green v. Waynesboro Motor 
Co., 116 So. 868, 217 Ala. 848. 

Ga.—^Hubert v. Luden’s Inc., 88 S.E. 
2d 4S1, 92 Oa.App. 427~-A. J. Can¬ 
non Sb Co. V. Collier, 84 S.E.2d 482. 
91 Ga.App. 40—Cain v. Tuten, 60 
S.E.2d 486, 82 Ga.App. 102—Greene 
V. Orr, 44 aE.2d 273, 76 Ga.App. 
678—American Alliance Ins. Co. v. 
Pyla 8 S,E.2d 154, 62 Ga.App. 166. 
Ill.—Nlcoloff V. Schnlpper. 238 Ill. 
App. 691. 

Ind.—Krleg v. Palmer Nat. Bank, 111 
N.B. 81, 67 Ind.App. 677—Jones v. 
Chatfleld & Woods Co., 110 N.E. 
661, 60 Ind App. 265—Pottlitzer v. 
Citizens' Trust Co.. 108 N.E. 36, 60 
Ind.App. 45. 

Mo—Hodges v. Brooks, 110 S.W.2d 
1130, 232 Mo.App. 667. 

Tenn.—Nunn v. Walker, 212 S.W.2d 
665, 186 Tenn. 685. 

Mo ruling as to particular counts 

Where appellant assigned as er¬ 
ror the overruling of demurrer to 
counts two, three, and four of com¬ 
plaint, but record did not disclose 
any ruling as to counts three and 
four because demurrer was directed 
only to count two, assignment would 
not be sustained. 

Ala.—^Lunsford & Lunsford v. Sallas, 
66 So.2d 642, 37 Aia.App. 185. 

Statement or specification of grounds 
of demurrer 

Where, in his brief, plaintiff stated 
grounds of demurrer as part of rec¬ 
ord, assignment of error on the rul¬ 
ings on the demurrers would be 
treated as sufficient, even though as¬ 
signment of error on judgment sus¬ 
taining the special demurrers was 
insufficient without a recital in the 
bill of exceptions of grounds of the 
demurrers or speeiflratlon of the de¬ 
murrers as part of the record. 

Ga.—^Walker v. B. E. Robuck, Inc, 
93 S.E.2d 178, 93 GaApp 820, re¬ 
versed on other grounds B. E. Ro¬ 
buck, Inc., V. Walker, 94 S.E.2d 
696, 212 Ga. 621, opinion con¬ 

formed to 96 SE.2d 34, 94 Ga.App. 
609. 

88. Tex.—J. M. Radford Grocery 
Co. V. Jamison. Clv.App., 260 S.W. 
967—Holden v. Evans, Civ. App., 
281 8.W. 146. 

8ii Ga.—De Vaughn v, Griffith, 111 
S.E. 416, 162 Ga. 760. 


Ind.—Poff V. McIClllp, 18 N.B.2d 968, 
106 Ind.App. 241. 

Wyo.—^Wyoming Stockmen's Loan 
Co. V. Johnston, 240 P. 449, 83 
Wyo. 467. 

Abaeaoe of demurrer 

(1) Assignment of error that 
counterclaim which had not been de¬ 
murred to did not state facts suffi¬ 
cient to constitute a cause of action 
did not challenge any alleged error 
of trial court and therefore present¬ 
ed no question for review. 

Ind.—Olinger v. Heahard, 70 N.E. 2d 
436, 117 Ind.App. 172. 

(2) Assignment of error to over¬ 
ruling of demurrer to counterclaim 
raised no question, where plaintiff 
did not file demurrer to amended an¬ 
swer and counterclaim. 

Arlz.—Mosher v. Canfield, 286 P. 819, 
36 Ariz. 486. 

84.5 Mo.—Findley v. Johnson, 142 
S.W.2d 61, 

84.10 Ind.—Cammack v. Kentucky 
Home Mut. Life Ins. Co., 49 N.E. 
2d 384, 113 Ind.App. 638. 

Season for rule 

Conclusions of law of trial court 
are based on its special findings of 
fact and not on the pleadings. 

Ind.—Cammack v. Kentucky Home 
Mut Life Ins. Co., supra. 

84.15 Ala.—Trans-Continental Mut. 
Ins. Co. V. Harrison, 78 So.2d 917, 
262 Ala. 378—U. S. Cas. Co. v. Wil¬ 
son, 76 So.2d 606, 262 Ala. 82— 
Brewer v. Brewer, 66 So.2d 460, 
269 Ala. 149—Vinson v. Vinson, 64 
So.2d 609, 266 Ala. 269—Copeland 
V. Swiss Cleaners, 62 So.2d 223, 
265 Ala. 619—Middleton v. St 
Louis & S. F. R. Co., 163 So. 256, 
228 Ala. 823—^Alllson-Russell- 
Wlthlngton Co. v. Sommers, 121 
So. 42. 219 Ala. 33. 

Roberson v. Baldwin, App., 82 
So.2d 348. 

Ga.—Greenwood v. Greenblatt, 161 S. 
E. 136, 173 Ga. 661—Thomas v. 
Lester, 142 SB. 870, 166 Ga. 274— 
Bennett v. Benton, 133 S.E. 866, 162 
Ga. 139—Davis v. Williams, 87 S. 
E. 1060, 144 Ga. 637. 

Moreland v. Kilgore, 64 BE.2d 
295, 83 Ga.App. 606—^American Al¬ 
liance Ins. Co. V. Pyle, 8 S.E. 2d 
164, 62 Ga.App. 156—Southern Ry. 
Co. V. Slaton, 164 S.E. 718, 41 Ga. 
App. 769—^Wright v. Caldwell 
Lumber Co.. 99 S.B. 780, 28 Ga. 
App. 776—Prince v. Evans, 99 S.E. i 
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132, 23 Ga.App. 660—^Echols T. 

Roberts & Longlno, 96 S.E. 7, S9 
Ga.App. 388—Walker v. Crummey, 
89 SE. 539, 18 Ga.App. 414. 

Mo.—Clark Real Estate Co. v. Old 
Trails Inv. Co., 76 S.W.2d 888, 885 
Mo. 1237. 

Ohio.—Markota v. Bast Ohio Gas Co., 
97 N.E.2d 18, 164 Ohio St 546. 

Okl.—Chism V. City of Tulsa, 186 P. 

2d 409, 192 Okl. 866. 

Tex.—^Kelly v. Southwestern Bell 
Telephone Co., Com.App., 248 S.W. 
668 . 

Temple Lumber Co. v. Plneland 
Naval Stores Co., Clv.App., 26 S.W. 
2d 676—Dodson v. Dickey, Civ. 
App., 247 S.W. 616—McCarthy v. 
Texas Co., Clv.App., 236 S.W. 679- 
error granted. 

8 C.J. p 1366 note 96 [a]. 

Ballag ox order oomtxary to law 

(1) An assignment of error on 
Judgment sustaining general demur¬ 
rer, on ground that such judgment 
is contrary to law, is sufficient 

Ga.—^Deese v. City of Dublin, 76 S.E. 
2d 629, 88 Ga.App. 841—Cain v. 
Tuten, 60 S.E.2d 486, 82 Ga.App. 
102 . 

(2) General assignment In a bill 
of exceptions which assigned error 
in the overruling of an oral motion 
to dismiss, in the nature of a general 
demurrer, on the ground that the 
ruling was contrary to law was a 
sufficient assignment of error. 

Ga.—^Williams v. Appliances, Inc., 86 
S.E.2d 632, followed in Williams 
V. Chas. S. Martin Distributing Co., 
86 S.E.2d 684, 91 Ga.App. 608. 

(3) Assignment that plaintiff ex¬ 
cepted to trial court ruling overrul¬ 
ing demurrers to answers, "and now 
excepts and assigns the same as 
error" on grounds that order was 
contrary to law. was sufficient to 
present a question for review, where 
the demurrer and answer were speci¬ 
fied as part of the record. 

Ga—^A. J. Cannon & Co. v. Collier, 
84 S.E.2d 482, 91 Ga.App. 40. 

(4) Other assignments of error. 
Ga.—‘Hurt A Quinn v. Keen, 78 S.E. 

2d 846, 89 Ga.App. 4—Greene v. 
Orr, 44 S.E.2d 278, 76 Ga.App. 
678—^Henderson v. American Tele¬ 
phone A Telegraph Co., 31 S.E.2d 
662, 71 Ga.App. 607—Bowers v. 
Keller, 196 6.E. 241, 67 Ga.App. 
664. 
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beld mfliufi5cicnt.®^ *^ 

Necessity for separately assigning each error, A 
joint assignment to the overruling or sustaining of 
a demurrer or of exceptions to a pleading, or to 


several pleas or replies, is insufficient where any 
paragraph of the pleading or one of the several 
pleas or replies is sufficient, or the reverse.®® “Each 
supposed error must be specified separately in the 
assignment.”®® The proper practice, when a de- 


•4UK^ Ala.—Soverelgrn Camp, W. O. 
W. V. Carrell, 119 So. 640, 218 Ala. 
613. 

Ind.—Liaramore v. Blumenthal, 108 
NM 602. 58 Ind.App. 697. 

Iowa.—^Lana v. Waller, 5 N.W.2d 146, 
232 Iowa 966—Keefe v. Price, 282 
K.W. 309—Johnson v. Cave, 264 N. 
W. 121. 

Tenn.—Walker v. Collins, 7 Tenn. 
App. 333. 

Tex.—First Nat. Bank v. Phillips. 
Clv.App., 101 S.W.2d 819, error dis¬ 
missed—^Ellis v. Jefferson Stand¬ 
ard Life Ins. Co., Clv.App., 99 S.W. 
2d 963, error dismissed. 

6 C.J. p 1366 note 96 [b]. 

Failure to oomplj with court rules 
Mo. —Lampson v. New Cole County 
Bulldlna & Loan Ass’n, 106 S.W.2d 
911, 341 Mo. 168. 

IDemurrer to cross petitlou aad an¬ 
swer thereto 

Reviewina court would not con¬ 
sider alleaed error in rulinas on de¬ 
murrer to cross petition and demur¬ 
rer to answer to cross petition, 
where assianments of error on final 
Judament were only acneral. 

Qa.—Jackson v. Massachusetts Mut. 
Life Ins. Co., 189 S.B. 248, 188 Oa. 
669. 

8S. Ala.—Central of Oeoraia Ry. Co. 
V. Hinson. 78 So.2d 286. 262 Ala. 
228—Sovereian Camp, W. O. W. v. 
Waller, 167 So. 668, 282 Ala. 170— 
Bryan v. Day, 161 So. 854, 228 Ala. 
91 —Globe & Rutaers Fire Ins. Co. 
v. Home Investment & Loan Cor¬ 
poration, 146 So. 610, 226 Ala. 276--* 
James v. Cortriaht, 126 So. 631, 
220 Ala. 678—Oiardina v. Staaa. 
107 So. 857, 214 Ala. 801—^Horticul¬ 
tural Development Co. v. Loxley 
Farms Co., 106 So. 686, 214 Ala. 
109—Globe & Rutaers Fire Ins. Co. 

V. Jones, 106 So. 172, 213 Ala. 666— 
Malone v. Reynolds, 106 So. 891, 
218 Ala. 681—Bobo v. Tally, 104 
So. 32. 213 Ala. 83—Provident Life 
& Accident Ins. Co. of Chattanoo- 
aA Tenn., v. Priest, 103 So. 678, 
212 Ala. 676—^Season v. Sovereian 
Camp, W. O. W., 94 So. 123, 208 
Ala. 276—Sovereian Camp, W. O. 

W. V. Adams, 86 So. 787, 204 Ala. 

967 —Cable Co. v. Shelby, 81 So. 
818, 208 Ala. 28—Middleton v. 

Western Union Telearaph Co., 72 
So. 648, 197 Ala. 248—Brown v. 
Shorter, 71 So. 108, 196 Ala. 692— 
Roach V. Wriaht, 70 So. 271, 196 
Ala. 833—^Vamon v. Nabors, 66 So. 
698, 189 Ala. 464. 

Lunsford v. Lunsford, 66 8o.2d 
642, 67 Ala.App. 186—Bnellinas v« 


Jones, 83 So.2d 371, 33 Ala.App. 
301, certiorari denied 33 So.2d 373. 
250 Ala. 89—^Epps v. Peters, 164 
So. 123, 26 Ala.App. 108. 

Fla.—Southern Title & Trust Co. v. 
Binaham & Maley Co., 163 So. 618, 
121 Fla. 193—^Harper v. Bronson, 
124 So. 732, 98 Fla. 941—Reliance 
Life Ins. Co. v. Gray, 102 So. 764, 
89 Fla. 20—Charlotte Harbor & N. 
Ry. Co. V. Truette, 87 So. 427, 81 
Fla. 162—Bloodworth v. A. H. & 
F. H. Lippincott, 82 So. 827, 78 
Fla. 261—Beraer v. E. Berger & 
Co., 80 So. 296, 76 Fla. 503—Eaton 
V. Hopkins, 71 So. 922, 71 Fla. 
615—Town of De Funiak Sprinas 

V. Perdue, 68 So. 234, 69 Fla. 326— 
Cooney-Eckstein Co. v. Kina, 67 
So. 918, 69 Fla. 246. 

Ind.—^Hoffman v. Alford, 155 N.B. 
261, 86 lnd.App. 624—Standard 

Life Ins. Co. v. Griasby, 140 N.E. 
457, 80 Ind.App. 231—Ross v. 

Smith, 127 N.E. 776, 74 Ind.App 

120 . 

Iowa.—^Hedrick Nat. Bank of Hed¬ 
rick V. Hawthorne, 227 N.W. 403, 
209 Iowa 1018. 

Okl.—Nation v. Chism, 6 P 2d 766, 
164 Okl. 50. 

Tex.—^Universal Life & Accident Ins. 
Co. V. Armstrona, Clv.App., 63 S. 

W. 2d 225—Beverly v. Sieael. Civ. 
App., 61 SW.2d 743—Sparks v. 
Saltillo Independent School Dist, 
Clv.App., 19 S.W.2d 814—Ferauson 
v. Washburn, Clv.App. 4 S.W.2d 
674—Nelson v. Bogga, Clv.App., 
177 S.W. 1005—Bray v. Scwall, Civ. 
App., 171 S.W. 796. 

8 C.J. p 1367 note 1—48 C.J. p 1823 
note 40 [a]. 

Joint and several asslanments aen- 
erally see supra 59 1248-1250. 
“When demurrers are assianed to 
several counts of the complaint, the 
assianment will not be considered if 
demurrer is bad to one count.” 

Ala.—Creamery Packaae Mfa. Co. v. 
Fields, 180 So. 275, 276, 286 Ala. 
602. 

‘Where the demurrer is addressed 
to pleadina containing multiple 
units, such as several counts in a 
complaint, then merely asslanina 
overrulina of the demurrer as error 
results in Joinina the units to test 
their sufficiency, and if any one is 
aood an appellant can take nothina 
by such assianment.” 

Ala.—Opelika Montaomery Fair Co. 
V. Wrtaht, 62 So.2d 404, 407, 86 
Ala.App. 1, certiorari denied 62 
So.2d 412, 266 Ala. 499. 
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Pleas In abatement 

Ala.—Herrinaton v. City of Eufaula, 
66 So.2d 758, 36 Ala.App. 348. 

Some counts conceded to be good 
Ala.—Jack Cole, Inc., v. Walker, 200 
So. 768, 240 Ala. 688. 

Bemnrxer to complaint as amended 
Ala.—Cousins v. Harrison, 80 So. 2d 
898, 38 Ala.App. 37, certiorari de¬ 
nied 80 So.2d 396, 249 Ala. 158. 
Separate demurrers of defendants 

(1) Where defendants demurred 
separately and severally to count in 
complaint, and assianment of error 
complainina of rulina sustainlna de¬ 
murrer was not based on such rulina 
severally, and there was no error in 
sustainlna demurrer of one of the de¬ 
fendants, assianment could not be- 
sustained. 

Ala.—Russell v. The Praetorians, 28 
So.2d 786, 248 Ala. 676. 

(2) Where several defendants filed 
separate but identical demurrer.s.. 
judament dismissina action applied 
to all alike, so that one assianment 
of error was sufficient. 

Ga.—^Kinney v. Robinson, 184 S.EL 
616, 181 Ga. 837. 

^Special demurrers’* 

An assianment complainina of the- 
sustainina of plaintiff's “special de¬ 
murrers" was not reviewable where 
only one demurrer was passed on, 
consistina of twenty-one paraaraphs, 
none of which were referred to aa 
“special demurrers,” and it was im¬ 
possible to ascertain which of the 
twenty-one arounds were the “spe¬ 
cial demurrers” referred to. 

Ga.—Federal Land Bank of Columbia 
V. U. S Fidelity & Guaranty Co., 2 
S.E.2d 916, 188 Ga. 138 
Action for personal injuries 
Where railroad company demurred 
to eiaht counts of complaint for per¬ 
sonal injuries, separately and sever¬ 
ally, and court overruled demurrer ta 
all counts, railroad company’s as- 
sianment of error that court erred in 
overrulina demurrers would not per¬ 
mit supreme court to rule on demur¬ 
rer as to two separate counts of 
complaint. 

Ala.—Central of Georala Ry. Co. v. 
Hinson, 78 ao.2d 286, 262 Ala. 223. 

86. Ind.—^Farmers' Mut. F. Ins. Co. 
V. Tetter, 65 K.E. Z62, 30 Ind.App. 
187. 

Demurrers to dtstinot pleadings 

Where defendant filed five separate 
pleas to the complaint, to each of 
which plaintiff filed two replications^ 
assianment of error that the court 
erred in overruling, demurrers to* 
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murrer is sustained or overruled as to a pleading 
which contains more than one count or paragpraph, 
is to treat the ruling as separate in respect of each 
count or paragraph, and to assig^n or specify error 
accordingly.87 The specifications must be distinct, 
and each of them must be complete in itself, with¬ 
out aid from any or all other specifications, and a 
number of defective assignments cannot be com¬ 
bined to make a good and sufficient assignment.®^ 

^hat is essential to question sufficiency of single 
paragraph of pleading. In order to question the 
sufficiency of any paragraph of a pleading by an 
assignment of error, it must be assigned that the 
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pleading, as an entirety, is insufficient ; an assign¬ 
ment of error relating to a s^arate paragraph of 
a complaint, that it states no cause of action, pre¬ 
sents no question for review.®® 

b. Oonsideration of Other Errors Not Inclnded 

Atslonlno error m to one rule or decielon with reepeet 
to plead!not raiaea no queatlon aa to the correctneaa of 
another. 

The general rule, discussed supra § 1255, that the 
contentions considered will be limited by the as¬ 
signments of error and that assigning errors as 
to one rule or decision raises no question as to the 


such replications was too indefinite 
and uncertain to be considered on ap¬ 
peal. 

Ala.—Globe & Rutgers Fire Ins Co. 
V. Jones, 106 So. 172, 213 Ala 656. 

Mnltifarloiis assignmeiits not coasld- 

•red 

Tex—Union Central Life Ins. Co. v. 
Williams, Civ.App., 99 S.W.2d 319 
—Jones-O’Shaughnessy Lumber Co. 
V. Dean, Civ App., 88 S.W 2d 567— 
Houston Ice & Brewing Co. v. 
Fields, Civ App, 81 S W 2d 234— 
Universal Life & Accident Ins. Co. 

V. Armstrong, Civ.App., 63 S.W 2d 
225—McMullen v. Parker, Civ App., 
45 S.W.2d 1011—Rabb v. Hamm. 
Civ App., 25 S,W,2d 964—^Myers v. 
Walker, Civ.App, 8 S.W.2d 650— 
Consolidated Petroleum Co v. Aus¬ 
tin, Civ.App., 283 S.W. 879—Chap¬ 
man V. Pettus, Civ.App., 269 S W. 
268—Owen wood Oil Corporation v. 
Sweet, Civ.App., 263 S W. 641— 
Johnson v. McBee, Civ App., 206 S. 

W. 169, dismissed for want of ju¬ 
risdiction—Western Union Tele¬ 
graph Co. V. Golden, Civ App., 201 
S.W. 1080—Burrow v. Brown, Civ. 
App., 167 S.W. 254. 

Several grounds of demurrer 

(1) An assignment of error com¬ 
plaining of the action of the court in 
sustaining a demurrer need not, un¬ 
der Sup.Ct Rules, rule 1, assign as 
separate error the ruling of the court 
on different grounds of the demurrer. 
Ala.—Jackson v Ariton Banking Co., 

108 So. 359, 214 Ala. 488, 45 A.L.R. 
1026. 

(2) An assignment complaining of 
the overruling of a demurrer need 
not assign as separate errors the rul¬ 
ing of the court on the different 
grounds of the demurrer. 

Ala.—Hughes v. Bickley, 89 So. 83, 
205 Ala. 619. 

(8) It la not necessary to make a 
separate assignment of error as to 
each, or any, ground of demurrer 
thought to have been well taken, or 
relied on below. 

Ala.—Murphy v. Pickle. 87 So.2d 844, 
264 Ala. 862—Trans-Continental 


Mut. Ins. Co. V. Harrison, 78 So. 2d 
917, 262 Ala. 373—U. S. Cas. Co. v. 
Wilson, 76 So 2d 506. 262 Ala. 32— 
Shaddix v. Wilson, 73 So.2d 761, 261 
Ala. 191—Harvey v. Kirby, 68 So. 2d 
40, 269 Ala. 614—Groover v. Dar¬ 
den, 68 So 2d 28, 259 Ala 607— 
Brewer v. Brewer, 66 So.2d 460, 269 
Ala. 149—Vinson v. Vinson, 64 So. 
2d 609, 266 Ala. 269—Copeland v. 
Swiss Cleaners, 62 So.2d 223, 256 
Ala 619. 

(4) The reason for this rule is that 
a demurrer is an entity of pleading. 
Ala.—Trans-Continental Mut. Ins Co. 
V Harrison, 78 So.2d 917, 262 Ala. 
373—U. S. Cas Co. v. Wilson, 76 
So 2d 606, 262 Ala. 32. 

(6) Where many grounds for de¬ 
murrer were addressed to the right 
of maintenance of the bill, an assign¬ 
ment of error challenging the order 
overruling the demurrer was sufR- 
clent. 

Ala —^Alabama Public Service Com¬ 
mission V. Mobile Gas Co., 104 So. 
638. 213 Ala. 60, 41 A.L.R. 872. 

(6) However, it has been held that, 
under joint assignments of error in 
overruling several grounds of de¬ 
murrer, not severally and separate¬ 
ly specified, appellant can take noth¬ 
ing unless every ground should have 
been sustained 

Ala.—Alabama Chemical Co. v. Hall, 
101 So. 466, 212 Ala. 8. 

Several reasons set forth as to why 
demurrer to a petition should have 
been sustained do not constitute sep¬ 
arate specifications of error. 

Okl.—Nation v. Chism, 6 P.2d 766, 
164 Okl. 60. 

Several rulings on demurrers 

A single assignment of error com¬ 
plaining of two or more rulings on 
demurrers is treated as joining each 
of the several rulings, and the trial 
court is justified if any one of such 
rulings is correct 

Ala.—Alllson-Russell-Withington Co. 
v. Sommers, 121 So. 42, 219 Ala. 83. 

87. U.S.—Manitoba Fish Co. v 

Booth, Ill., 109 F. 694, 48 C.C.A. 
664. 


Bepamto consideration of pleas 
On appeal from a judgment over¬ 
ruling a demurrer to an answer con¬ 
taining several pleas, it is appro¬ 
priate and necessary to assign as er¬ 
ror the judgment with respect to 
each plea separately, if a separate 
consideration of each is insisted on. 
Ala.—Central of Georgia Ry. Co. v. 
Hinson, 78 So.2d 286, 262 Ala. 223. 

Demnxrer as whole; several aq^eots 

(1) Parties appealing from the sus¬ 
taining of a demurrer can make sepa¬ 
rate assignments of error as to the 
overruling of the demurrer to the bill 
as a whole and to the several aspects. 
Ala.—Johnson v. Duncan, 88 So. 2d 

789, 264 Ala. 660. 

(2) Where decree sustained or 
overruled demurrer to each of as¬ 
pects of bill separately, there should 
be separate assignments of error in 
each such respect, and, when so, rul¬ 
ing on demurrer to each aspect may 
be separately considered from others. 
Ala.—Madison Limestone Co. v. Mc¬ 
Donald, 87 So 2d 645, 264 Ala. 291 
—Hays V. McCarty, 195 So. 241, 239 
Ala. 400. 

(8) The reason for this rule is 
that there may be error as to one 
aspect and not as to others. 

Ala.—Madison Limestone Co. v. Mc¬ 
Donald, 87 So.2d 646, 264 Ala. 291. 

Numbered plaa or oonat 

An assignment of error for sustain¬ 
ing or overruling a demurrer should 
be for sustaining or overruling de¬ 
murrer to a certain numbered plea 
or count of complaint. 

Ala—Central of Georgia Ry. Co. v. 
Hinson, 78 So.2d 286, 262 Ala. 223. 

88. Ind.—Trammel v. Chipman, 74 
Ind. 474. 

Fatmers* Mut. F. Ins. Co. v. Tet¬ 
ter, 66 N.E. 762, 30 Ind.App. 187— 
Louisville, etc., R. Co. v. Norman, 
46 N.B. 702, 17 lnd.App. 866. 

89. Ind.—Trammel v. Chipman, 74 
I Ind. 474. 

I 8 C.J. p 1368 note 6* 
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cprfectness of another, applies to alleged errors in 
respect of pleadings.^^ 

Thus, no question as to the sufficiency of the dec¬ 
laration or complaint to state a cause of action is 
raised by an assignment of error that the verdict is 
contrary to law,®^ or is not sustained by sufficient 
evidence that certain findings arc not supported 
by the evidence;®* that the court erred in overrul¬ 
ing the motion for new trial,or in directing a ver¬ 
dict;®* or that no complaint was filed;®* or by an 
assignment of error to the sustaining of a demurrer 
to the answer without assigning as error the failure 
to carry the demurrer back to the complaint.®^ 

However, it has been held that an objection that 
the declaration is insufficient to sustain the judg¬ 


ment may be sustained under an assignment of er¬ 
ror that the court erred in rendering judgment,®® 
and that an assignment complaining that the court 
erred in admitting any evidence presents the ques¬ 
tion whether the petition stated a cause of action.®® 

e. Error as to Striking or Amending Pleadings 

Attignmsntt of error with reepect to the striking or 
emending of pleadings, or refusal to strike or amend, 
should designate the pleadings in question, the ruling or 
error complained of, and the nature of the amendment. 

An assignment of error that the court erred in 
striking, or in denying a motion to strike, certain 
pleadings or parts thereof should point out the 
pleadings or parts of pleadings to which the mo¬ 
tion was directed,^ and should specifically state, or 


aa Ala.—^Roach v. Olive, 95 So. 23, 
208 Ala. 612. 

Snider v. Fenton, 84 So. 894, 17 
Ala.App. 272. 

Ark.—Stevens v. Shull, 19 S.W.Sd 
1018, 179 Ark. 766, 64 A.I4.R. 1268. 
Colo.—<hinninaham v. Snelling, 15 P. 

2d 718, 91 Colo. 464. 

Fla.—^Atlantic Coast Line R. Co. v. 

Holliday, 74 So. 479, 73 Fla. 269. 
Ga.—Wilkinson v. Smith, 176 S.E. 
873, 179 Oa. 602—^Fox v. Bums, 82 
8.B. 621, 142 Ga. 119. 

Kent V. Roaers, 200 S.E. 286, 58 
Oa.App. 835—Rea v. Pickthom, 116 
S.E. 216, 29 Ga.App. 678 —Maddox v. 
Blalock, 106 S.E. 299, 26 Ga.App. 
897. 

Xnd.—Seaver v. Vonderahe, 127 N.EL 
206, 74 lnd.App. 631. 

Okl.—Franklin v. Ward, 174 P. 244, 
70 Okl. 282—Akin v. Bonilla, 160 P. 
194, 47 Okl. 492. 

Pa.—^Boyd v. E. F. Houghton A Co., 
112 A. 630, 269 Pa. 273. 

Tenn.—Clardy v. Clardy, 186 S.W.2d 
626, 28 Tenn.App. 608. 

Tex.—^Flatt V. Republic Ins. Co., Civ. 
App., 19 S.W.2d 826—Austin v. 
Fleming, Civ.App., 290 S.W. 835— 
Gulf, C. A 8. F. Ry. Co. v. Tips, 
Civ.App., 182 8.W. 1196—Memphis 
Cotton Oil Co. ▼. Tolbert, Clv.App., 
171 S.W. 309. 

Assignment as to evldenoe 

Where record was presented In re¬ 
viewing court on one assignment of 
error to effect that Judgment was 
unsupported by evidence and con¬ 
trary to weight of evidence, no ques- 
tlon arose on pleadings. 

Tex.—Shoop V. Shoop, Civ.App., 114 
S.W.2d 878. 

Oronnds stated and argued 

While assignment of error in the 
overruling of a demurrer to a decla¬ 
ration need not designate the partic¬ 
ular ground of demurrer relied on. 
Plaintiff in error will be confined to 
the grounds stated in the demurrer 
and argued in the appellate court, 
except where the declaration omits 


the substance of facts essential to 
right of action. 

Fla.—Groover v. Hammond, 76 So. 
867, 78 Fla. 1156—Atlantic Coast 
Line R. Co. v. Holliday, 74 So. 479, 
78 Fla. 269. 

Demurrer and motion to dismiss 

Where general demurrer to peti¬ 
tion was overruled, and defendant’s 
later motion to dismiss petition was 
denied, his assignment of error ex¬ 
cepting only to denial of motion to 
dismiss was without merit, since un¬ 
reversed ruling on demurrer was res 
Judicata. 

Ga.—^Eidson v. Cheek, 91 S.E 2d 498, 
212 Ga. 201. 

SuMnlenoy of petition; considering 
general demurrer 

Where appellant presented case on 
assignments that tested sufficiency 
of petition as against a general de¬ 
murrer, and not action of court in 
considering or sustaining general de¬ 
murrer, Judgment could not be re¬ 
versed on latter ground. 

Tex.—Jones v. Ross, 173 S.W.2d 1022, 
141 Tex. 416. 

Whsrs demurrer of appellee con. 
tained several grounds and was sus¬ 
tained generally, assignment direct¬ 
ed only to sustaining of demurrer on 
ground that appellant’s cause of ac¬ 
tion was barred by limitations was 
insufficient, since it was incumbent 
on appellant to establish that de¬ 
murrer was not good on any of its 
grounds before error could be predi¬ 
cated in the reviewing court on sus¬ 
taining of demurrer by trial court. 
Iowa.—Keefe v. Price, 282 N.W. 309. 

91. Ga.—Roberts v. Keeler, 86 S.E. 
617, 111 Ga. 181. 

Okl.—O’Neil V. James, 140 P. 141, 40 
Okl. 629. 

8 C.J. p 1868 note 7. 

99. Iowa.—Reed v. Muscatlfie, 78 N. 
W. 679, 104 Iowa 183. 

93. N.D.—Dickinson v. White, 148 N. 
W. 764. 26 N.D. 523. 
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94. Ind.—Stoy V. Indiana Hydraulic 
Power Co., 76 N.E. 1057, 166 Ind. 
816. 

New V. Jackson, 95 N.E. 328, 60 
Ind. App. 120. 

98. Ga.—Irvin v. Porterfield, 65 S.E. 
946, 126 Ga. 729. 

96. Ind.—^Packard v. Mendenhall, 42 
Ind. 698. 

97. Ind.—Peters v. Banta, 22 N.E. 96, 
28 N.E. 84, 120 Ind. 416—Stackwell 

V. State, 101 Ind. 1. 

Ft. Wayne First Nat. Bank v. 
Savin, 94 N.E. 347, 47 lnd.App, 266 
—Coulter V. Bradley, App., 69 N.E. 
710, rehearing allowed 71 N.E. 61, 
87 lnd.App. 697. 

98. III.—^Tonsor v. Maryland Fidel¬ 
ity, etc., Co., 158 Ill.App. 615. 

99. Okl.—Kali Inla Coal Co. v. Ghin- 
elli, 156 P. 606, 55 Okl. 289. 

L U.S.—Supreme Council C. K. v. 
New York Fidelity, etc., Co., Tenn., 
68 F. 48, 11 C.C.A. 96. 

Ala.—Reynolds v. Lawrence, 40 So. 

576, 147 Ala. 216, 119 Am.S.R. 78. 
Ga.—Smith v. Georgia Warehouse Co., 
24 S.E. 875, 99 Ga. 131. 

Hubert v. Luden’s Inc., 88 S.E. 2d 
481, 92 Ga.App. 427. 

Iowa.—Scribner v. Taggart, 98 N.W. 
798, 123 Iowa 321—Guyer v. Min¬ 
nesota Thresher Mfg. Co., 66 N.W. 
88, 97 Iowa 132. 

8 C.J. p 1368 note 16. 

Orouad of appeal 

Error in not striking a complaint 
is a proper ground of appeal. 

N.J.—^Ahlemeyer v. Miller, 133 A. 880, 
affirmed 137 A. 543, 103 NJ’.Law 
617. 

Motion to strike amended answer 
Assignment of error complaining 
of the overruling of a motion to 
strike an amended answer was defi¬ 
cient in failing to show what change 
was made in the pleading. 

Tex.—^Aults V. Zucht, Civ.App., 209 S. 

W. 476, 
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designate, the ruling^ # or errori-i® complained of. 

An assignment of error in overruling objections 
to the allowance or refusal of an amendment is 
insufficient where it does not conform to a rule 
of the appellate court,or where it does not show 
what the amendment was,^ and for this purpose 
the amendment should be set out either literally 
or in substance, or attached as an exhibit.^ Par¬ 
ticular assignments or exceptions of error in rul¬ 
ings as to amendments have been held sufficicnt^-B or 
insufficient.*-!® 

§ 1261. Parties and Process 

Alleged error ee to partiei or process must be raised 
by proper assignment of error. 

An objection as to the parties to an action or suit 
must be raised by a definite and specific assign¬ 
ment of error.^ An objection that there is a de- 
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feet of parties is not presented by an assignment of 
error that the complaint does not state facts suffi¬ 
cient to constitute a cause of action;® and, where 
a demurrer docs not raise the question of the mis¬ 
joinder of complainants, the question is not pre¬ 
sented by assignments of error complaining of the 
overruling of the demurrer.® An argument as to 
joinder of a vendor’s wife in a bill for specific per¬ 
formance will not be considered, where not duly 
supported by a specific assignment of error.^ 

To review the ruling of the trial court on a mo¬ 
tion to quash the service of process, such ruling 
must be assigned as error.* An assignment of er¬ 
ror that the petition does not authorize the judg¬ 
ment does not raise the question of the sufficiency 
of service of process.* When an assignment of 
error is that “the court below erred in refusing to 
quash the service of the writ of mandate and the 


1.5 N.C.—Harris v. Carolina Power 
& Light Co., 90 S.E.2d 694. 243 N.C 
438. 

AsBlgnineiLts held too broad 

N.C —Harris v. Carolina Power & 
Light Co., supra. 

1.10 Iowa.—Lang v. Waller, 5 NW. 

2d 146, 282 Iowa 966. 

N.C.—Lexington Insulation Co. v. 
Davidson County, 81 S.E 2d 925, 
240 NC. 336. 

Mere oamlbus asstgnmeiit lasiiffloleat 

Iowa.—Lang v. Waller, 6 N.W.2d 145, 
232 Iowa 966. 

deaeral broadside assignment insiif- 
floient 

N.C.—Lexington Insulation Co. v. Da¬ 
vidson County, 81 S.E 2d 925, 240 
NC 336. 

Assignment supported by **abstrao. 
tion" 

Assignment of error complaining 
of overruling of appellants’ motion 
to strike count of appellee’s petition, 
supported by proposition which was 
mere "abstraction,” held insufficient 
to state proposition of law for re¬ 
viewing court. 

Tex.—^Ellls v. Jefferson Standard Life 
Ins. Co., Clv.App., 99 S.W.2d 963, 
error dismissed. 

AUegatiems strloken as sh am frivo¬ 
lous, and irrelevant 

Where trial court, without making 
findings of fact on which order was 
based, ordered allegations of petition 
stricken as sham, frivolous, and ir¬ 
relevant, supreme court could not, on 
single specification that trial court 
erred in that allegation was not Ir¬ 
relevant, reverse trial court. 

S.C.—Planters Fertiliser & Phosphate 
Co. V. McCrelght, 198 S.E. 406, 187 
S.C. 488. 

1.SO Iowa.—Clare & Foster v. Pear¬ 
son, Schmidt & Holbrook, 289 N.W. 
737, 227 Iowa 928. 

6 C. J.S.—8 


Abuse of discretion of trial court 
Iowa.—Clare A Poster v. Pearson, 
Schmidt & Holbrook, supra. 
Violation by raising more than one 
point 

Pa—Tamer v. School Dist. of Bor¬ 
ough of Chambersburg, 12 A.2d 106, 
338 Pa. 417. 

2 . Ga—Thornton v. Ferguson, 67 S. 
E. 97, 133 Ga. 826. 

Ind —Huntington v. McClurg, 63 N.E 
668 , 22 Ind.App. 261. 

Kan.—Stewart v. Winner, 80 P. 934, 
71 Kan. 448. 

3 C J. p 1369 note 17. 

3. Ga—Hicks v. Webb, 66 S.E. 307, 
127 Ga. 170. 

3.5 Ga—Henderson v. American Tel¬ 
ephone & Telegraph Co., 31 S.E.2d 
662, 71 GaApp. 607—^American Al¬ 
liance Ins. Co. V. Pyle, 8 S.E.2d 164, 
62 Ga.App. 166—^Ennls v. Simmer- 
son, 149 S.E. 67, 40 Ga.App. 119. 

3.10 Tenn—Clardy v. Clardy, 136 S. 

W.2d 626, 23 Tenn.App. 608. 
Amendment by interlineation 
In divorce suit, defendant’s specifi¬ 
cation of errors based on action of 
trial court in granting plaintiff leave 
to amend his petition by interlinea¬ 
tion did not present anything for ap¬ 
pellate review. 

Kan.—Leigh v. Leigh, 147 P.2d 701, 
158 Kan. 394. 

Demurrer to amended oomplaint 

Where there were three defend¬ 
ants to an amended complaint which 
was in two paragraphs, and the rec¬ 
ord shows demurrer by two defend¬ 
ants which is separate and several 
and addressed to each paragraph of 
such complaint, an assignment that 
the court erred in sustaining demur¬ 
rer to the amended complaint pre¬ 
sents no question for review. 

Ind.—James v. Wilson, 119 N.B. 886, 
68 Ind.App. 12. 


Sffeot of ameudmeut 

Where assignments of error in the 
allowance of an amendment to a plea 
do not show the effect of an amend¬ 
ment, they cannot be considered. 

Ga.—Bell v. Evans, 91 S.E. 787, 19 Ga. 
App 469. 

4. Tex.—^Ball v. Mann Commission 
Co.. 60 S.W.2d 1090, 121 Tex. 495. 

Oapaoity of oompmay to sue 

The supreme court will not con¬ 
sider whether a company can main¬ 
tain the suit when its right to do 
business has been forfeited for non¬ 
payment of the franchise tax where 
the application for writ of error con¬ 
tains no assignment presenting such 
question. 

Tex.—Ball v. Mann Commission Co., 
supra. 

5. Ind.—Carskadden v. Pine, 56 N.B. 
844, 164 Ind. 410—Shane v. Lowry, 
48 Ind. 206. 

Kahn v. Gavlt, 65 N.E. 269, 28 
Ind.App. 274. 

e. Ala.—Hill V. Houk, 46 So. 662, 
166 Ala. 448. 

7. Ala.—Irvin v. Irvin, 93 So. 617, 
207 Ala. 498. 

a Okl.—United Fig & Date Co. v. 
Carroll, Brough, Robinson & Hum¬ 
phrey. 243 P. 211, 116 Okl. 82. 

Cross summonsss 

Assignment that it was error of 
the trial Judge to overrule and quash 
cross summonses issued in the cause 
was insufficient where it failed to 
state, specifically or otherwise, where¬ 
in the action was erroneous. 

Tenn.—^Nunn v. Walker, 212 S.W.2d 
666 , 180 Tenn. 685. 

9 . Tex.—Sprlngtown First Bank v. 
Hill, Civ.App., 181 S.W. 662. 
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return of the sheriff thereof/^ if either the writ or 
service is valid, the assignment of error will present 
no question,!® 

§ 1262. Interlocutory Proceedings in Gen¬ 
eral 

Qsneral rules ss to the speciflestlon of errors snd the 
scope snd effect of seeignments have been applied to ae- 
algnnnenta of error as to rulings In Interlocutory pro¬ 
ceedings. 

The general principles that no assignment shall 
embrace more than one specification of error,!! 
that each assignment of error shall point out defi¬ 
nitely and specifically the errors relied on,!2 and 
that an assignment of error to one ruling or de¬ 
cision raises no question as to the correctness of 
another,!® apply to assignments of error to rulings 
in interlocutory proceedings. 

An assignment of error, on the direction of a 
verdict for plaintiff in the trial court, that it **was 
contrary to law and the evidence in the case” raises 
only the question whether the trial court erred in 


the interlocutory rulings excepted to;!®-® and a 
sole assignment of error to the trial judge’s action 
in rendering and assigning the interlocutory order 
of a specified date presents the single question 
whether the facts as found are sufficient to support 
the order,!®-!® and does not bring up for review 
the findings of fact or the evidence on which they 
were based.!® !® 

The sufficiency of particular assignments of er¬ 
ror has been determined with respect to assign¬ 
ments relating to interlocutory, or temporary, in- 
junctions!®*®® or restraining orders,!®-®® and change 
of venue.!®*®® 

§ 1263. Conduct of Trial in General 

Assignments of errors at to matters arising In the con¬ 
duct of the trial should specifically point out the particular 
error or misconduct complained of. 

In accordance with the general rules heretofore 
stated, if prejudice on the part of the trial judge!®*®® 
or misconduct or improper argument of counsel!^ 
during the trial is relied on as a ground for reversal. 


10. Ind.—Florer v. State, 82 N.B. 
829, 133 Ind. 453. 

11. Ill. —^Barth v. Union Nat. Bank. 
67 I11.APP. 131. 

8 C.J. p 1369 note 23. 

la. Ga.—Henderson v. Henderson, 55 
S.E.2d 578, 206 Ga. 28—Guthrie v. 
Clyatt. 114 S.E. 808, 154 Ga. 427. 
Idaho.—^Hammond v. McMurray 
Bros., 286 P. 603, 49 Idaho 207. 
Iowa.—Johnson v. Cave, 264 N.W. 
121 . 

Okl.—Clanton v. City of Altus, 229 
P. 273, 102 Okl. 259. 

Pa —Erie Coal & Coke Co. v. Deal, 93 
A. 826. 248 Pa. 68. 

S.D.—Brown v. Brown, 198 N.W. 696, 
46 S.D. 469. 

Tex.—^Woodward v. Smith, Civ.App , 
253 S.W. 847—Crenshaw v. Mon¬ 
tague County, Civ.App., 228 S.W. 
569. 

8 C.J. p 1369 note 24. 

Boasons or partionlars 
An assigrnment “that the court 
erred in making an order appointing 
a receiver,” without setting out any 
reasons or particulars, is insufficient 
under Ct.Rules, rule 4 (170 N.W. viii). 
S.D.—^Brown v. Brown, 198 N.W. 696, 
46 S.D. 469. 

Unosrtalaty, however, has been 
held not necessarily fatal.' 

Ind.—^Miller v. St. Louis Union Trust 
Cd., 178 N.E. 1. 202 Ind. 688. 

13. Ind.—Brenner v. Heller, 91 N.E. 

744, 46 Ind.App. 386. 

S C.J. p 1869 note 26. 

13.5 Ga.—^Wlght Hardware Co. v. 
American Lubricants Co„ 85 S.B.2d 
607, 91 Ga.App. 889. 


13.10 N.C.—^Bailey v. McPherson, 63 
S.E.2d 559, 233 N.C. 231. 

13.15 N.C.—Bailey v. McPherson, su¬ 
pra. 

13.20 General assignment of error 

An insufficiently verified petition, 
standing alone, is not sufficient evi¬ 
dence to authorize an interlocutory in¬ 
junction, and its sufficiency as evi¬ 
dence may be attacked under general 
assignment of error that grant was 
an abuse of discretion under the evi¬ 
dence. 

Ga.—Grizzel v. Grizzel, 3 S.E.2d 649, 
188 Ga. 418. 

AisigamentB held snlllcleat 

Ga.—Calhoun v. Ozburn, 198 S.B. 706, 
186 Ga. 569. 

Ind—Lawless v. Johnson, 111 N.E.2d 
656, 232 Ind. 64. 

13.25 Order denyli^ access to vault 

Where no decree was entered on 
ruling of trial justice denying com¬ 
plainant’s motion to adjudge respond¬ 
ents In contempt for failure to pro¬ 
duce records, and no reason of ap¬ 
peal based thereon appeared in in¬ 
stant appeal from interlocutory de¬ 
cree releasing safety deposit vault 
from restraining order denying re¬ 
spondent access to vault, such ruling 
was not properly before supreme 
court. 

R.1.—Ross V. Mencolf, 111 A.2d 356. 

rallnrs to find facts in ocntlnning or. 
dor 

Failure of the trial court to find 
any facts in continuing temporary 
restraining order until final hearing 
did not warrant objection to order 
as only method of attack left to de- 
fendcuits on appeal from order of con¬ 
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tinuance which related back to find¬ 
ings and prohibitions of original or¬ 
der, as fact findings were not re¬ 
quired, if allegations of complaint 
and supporting affidavits showed facts 
sufficient to warrant restraining or¬ 
der, since such findings would not be 
conclusive on appeal. 

N.C.—Owen v. Claude De Bruhl Agen¬ 
cy, 86 S.E 2d 197, 241 N.C. 697. 

13.30 SpeclficatloB of error hold in- 
snfllcieat 

Ind—Wood V. Wood, 123 N.B.2d 201, 
125 Ind.App. 128. 

13.60 Okl —Ruland v. Zenith Const. 
Co., 283 P 2d 540. 

Assigiunent held unsupported by rec¬ 
ord 

Ohio.—Bowser v. Bembo, App., 86 N. 
E2d 998. 

14. Cal.—Dalzell v. Day, 223 P.2d 
625, 36 C.2d 349. 

Minn.—Rugg v. Rugg, 60 N.W.2d 486, 
236 Minn. 238. 

Tex —Ft. Worth Belt R. Co. v. Cabell, 
Clv.App., 161 S.W. 1083. 

Complaint limited to assignment of 
error 

Appellant's complaint concerning 
argument of counsel must be restrict¬ 
ed to statements contained in his as¬ 
signment of error. 

Tex.—Hopkins v. Gunter Hotel Corp., 
Civ.App., 147 S.W.2d 978, error dis¬ 
missed, Judgment correct. 

Assignment held not supported by 
record 

Minn.—Peterson v. Minnesota Power 
& Light Co., 291 N.W. 705, 207 Minn. 
387. 
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it must be duly assigned as error. An assignment about the conduct of the court no one assign- 
as to misconduct of counsel or court or other error ment should embrace more than one specification 
in the conduct of the trial should point out spccifi- of error and the assignment must be one of 

cally of what the alleged misconduct or error con- error in some ruling or action of the court.^®*® 
sists,^® and not set forth appellant*s conclusions 


15. Minn.—Marcum v. Clover Loaf 
Creamery Co., 30 N.W.2d 24. 226 
Minn. 139—Petruschkc v. Kamerer, 
156 N.W. 206, 131 Minn. 320. 

Mo.—Seewald v. Gentry, 286 S.W. 446, 
220 Mo.App. 367. 

Or.—^Kinney v. Snyder, 198 P.2d 983, 
184 Or. 418. 

3 C.J. p 1369 note 28. 

Atmosphere of prejudice and oondnot 
of pnbllo at trial 

(1) An assigrnment of error that 
the verdict should be set aside be¬ 
cause an atmosphere of prejudice 
and partiality enveloped the trial, 
which is not among the grounds of 
appeal, is not before the supreme 
court of errors. 

Conn.—Kearns v. Widman, 108 A. 661, 
94 Conn. 257. 

(2) An assignment asserting prej¬ 
udice and excitement among the pub¬ 
lic and complaining of the crowd in 
the courtroom and their applause, 
laughter, etc., is too vague and in- 
deflnite. 

Tex—International & O. N. Ry. Co. 
v. Jones, Civ.App, 176 S.W. 488. 

Argumsat of oomuisl 

(1) Generally. 

Ga.—Ludwig v. J. J. Newberry Co., 
62 S.E2d 486. 78 Ga.App. 871. 
Minn.—Petruschke v. Kamerer, 166 
N.W 205, 131 Minn. 320, 

Mo.—Mahmet v. American Radiator 
Co.. 294 SW. 1014. 

Klaber v Chicago, R. I. & P. Ry. 
Co., 33 S.W.2d 149, 226 Mo App 
940. 

Tex.—Regester v. Lang, Com.App., 
49 S.W.2d 716. 

Holmes V. Southern Pac. Co., 
Civ.App., 98 S.W.2d 1048—Thomp¬ 
son V. Caldwell, Civ.App., 22 SW 
2d 720, affirmed Com App., 36 S.W 
2d 999—Texas Pacific Coal & Oil 
Co. V, Grabner, Civ App., 10 S.W. 
2d 441—Brazelton Lumber Co. v. 
Roberts, Civ.App., 263 S.W. 698— 
Tomson v. Simmons, Civ.App., 180 
S.W. 1141. 

(2) Assignment complaining of a 
portion of counsel’s closing argru- 
ment, and simply asserting that ar¬ 
gument was an appeal to the prej¬ 
udice and sympathy of the Jury was 
insufficient. 

Tex.—First Nat. Bank v. Phillips, 
Clv.App., 101 S.W.2d 319, error dis¬ 
missed. 

(8) An assignment of error on the 
overruling of an objection to alleged¬ 
ly prejudicial argument of counsel 
raises no Question for determination. 
Oa.—Great American Indemnity Co. 


V. Treadwell. 27 S.E.2d 883, 70 Ga. 
App. 212. 

(4) Assignments held too indefi¬ 
nite to cover alleged improper re¬ 
marks in opening statement and ar¬ 
gument. 

Mo.—Borrson v. MIssouri-Kanaas- 
Texas R. Co.. 172 S.W.2d 826. 361 
Mo. 214. 

Comments and reznarks of oonrt 

(1) An assignment of error that 
the court expressed the opinion as to 
what had been proved, was insuffi¬ 
cient, where It failed to allege what 
fact the court intimated had been 
proved, or that the Intimation was 
unfavorable to the party assigning 
error. 

Ga.—Jackson v. Blitch-Everett Co., 
122 S.E. 829, 82 Ga.App. 191. 

(2) An assignment of error that 
the court commented on the evidence 
to the prejudice of appellant must, 
under Sup,Ct.Rules, rule 17 (169 S.W. 
xiv), specifically point out such mat¬ 
ters either under the points and au¬ 
thorities or In the assignments of er¬ 
ror. 

Mo —Reavis v. Butterworth, App., 
228 SW. 844. 

(3) Assignment that trial court 
erred in commenting on evidence 
held insufficient. 

Ariz.—Tom Reed Gold Mines Co v. 
Brady, 99 P.2d 97, 65 Ariz. 133, 
127 A.LR. 906. 

Mo—Nelson v. Massman Const. Co, 
91 S.W.2d 623, 231 Mo.App. 1, 

certiorari denied Massman Const. 
Co. V. Nelson, 67 S.Ct. 32, 299 U S. 
669, 81 LEd 419, rehearing denied 
67 S.Ct. 114, 299 U.S. 621, 81 L.Ed. 
467. 

Demonstration, by plaintiff 

An assignment that the court erred 
in permitting plaintiff in a negli¬ 
gence case to put on a demonstra¬ 
tion before the Jury could be con¬ 
sidered as embraced under an assign¬ 
ment on the admission of incompe¬ 
tent evidence, where It was not In¬ 
cluded specifically in formal assign¬ 
ments. 

Mo—Bloecher v. Duerbeck, 92 S.W. 

2d 681, 338 Mo. 635. 

Toroiag plalatiff to trial 
An alleged error of the trial court 
in forcing plaintiff to trial when the 
cause had not been at issue ten days 
will not be considered on appeal un¬ 
less It is properly assigned as error 
in the motion for new trial and peti¬ 
tion in error. 

Okl.—Gilbert v. Conservative Loan & 
Trust Co.. 280 P. 278, 138 Okl. 1. 
67 A.L.R. 886. 


Zdmitatioa of argnmsnt 

Mo.—Mahmet v. American Radiator 
Co., 294 S.W. 1014. 
msooadnot of ooiinssl 
Mo.—Hill V. Harvey, 201 S.W. 636. 
Robb V. Bartels, App., 268 S.W. 
1013. 

Ohio.—Cleveland, C., C. ft St. L. Ry. 
Co. v. Wehmeler, 170 N.B. 27, S3 
Ohio App. 475, error dismissed 172 
NE. 306, 121 Ohio St. 616. 

Tenn.—Stone v. O’Neal, 90 S.W.2d 
648, 19 Tenn.App. 612. 

Oonasel'B statsmont as to taking of 
pauper’s oath 

Tenn.—Stone v. O’Neal, supra. 
Iffisoondnot of Jury 

Assignment asserting misconduct 
on part of jury, In that they dis¬ 
cussed matters not in evidence and 
not in record, which influenced them 
to return a verdict against appel¬ 
lant, was too general. 

Tex.—Sweatt v. Tarrant County, Civ. 
App., 108 SW.2d 700, error dis¬ 
missed 

Taking doonments to jury room 

Tex —San Antonio ft A. P. Ry. Co. v. 
Moerbe. Civ.App., 189 S.W. 128, 
error refused. 

Befnsal to reopen case 

An assignment that trial court 
erred in overruling defendants’ mo¬ 
tion to reopen case and to introduce 
additional testimony, without ad¬ 
vancing any reason for the asserted 
error, was insufficient to present any 
issue for review. 

Mo—^Findley v. Johnson, 142 S.W.2d 
61. 

Questions not raised in bill of enoep. 
tlons 

(1) Questions as to rulings on mo¬ 
tion for mistrial and on various 
other matters pertaining to conduct 
of trial are not properly raised by 
a.ssJgnments of error in bill of ex¬ 
ceptions, since they can be raised 
only by a motion for new trial. 

Ga—Irwin v. Young, 87 S.E.2d 32‘2. 
91 Ga.App. 778, affirmed 90 S.E.2<1 
22, 212 Ga. 1. 

(2) Questions raised by motion for 
new trial generally see supra Sf 
362-388. 

15.5 Or.—^Kinney v. Snyder, 198 P, 
2 d 983, 134 Or. 418. 

16. Minn.—Marcum v. Clover Leaf 
Creamery Co,, 30 N.W.2d 24. 226 
Minn. 139. 

Tex—Missouri, etc., R. Co. v. Reyn¬ 
olds, Civ.App., 26 S,W. 879. 

3 C.J. p 1870 note 29. 

16.5 Tex.—Walker v. Koger, Civ. 
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rules have been applied to matters affecting^ 
witnesses.^®'!® 

Alleged error in denying a jury trial is not rc- 
vlewable under an assignment that the decision of 
the court was not sustained by the evidence and 
was contrary to law.is i® assignment that the 
court erred in hearing the cause does not properly 
present the question of the special judge’s dis¬ 
qualification to hear the case.^®*^® 

An assignment of error in refusing to permit 
plaintiff in error ‘‘to read certain authorities to 
the jury, among them decisions of the Supreme 
Court of Appeals of Virginia,” is too general.^^ 

§ 1264(1). Evidence 

Afi Mi le nw i e nt of orror at to tho burden of proof mutt 
bt supported by the record. 

An assignment that the court erred by placing the 
burden on plaintiff to disprove the defenses asserted 
by defendant is not supported by a record indicat¬ 


ing that, on the whole case, the trial court placed 
on defendant the burden of proof as to his affirm¬ 
ative defense.i^-®® 

§ 1264(2). —— AdtniBsion and Excluaion 

a. In general 

b. Statement of grounds of objection 

c. Joinder of errors in one assignment 

a. In General 

it it Intuffleient to tttign in genortl terms errors in 
the admission or exciusion of evidence; the particuiar 
error or ruling must be pointed out, and the evidence com¬ 
plained of must be identified. 

The necessity of assignments of error in order 
to secure a review of rulings on the admission or 
rejection of evidence is discussed supra § 1226 . 
Such assignments must specifically, and not in mere 
general terms, point out the particular error com¬ 
plained of.^® It is not sufficient to allege merely 
that the court erred in admitting evidence,^® in 


App., 181 S.W.2d 1074. error dis¬ 
missed. Judgment correct. 

Mxtot bjr ooimMl 

Assignment that **Heversiblo er¬ 
ror was committed by the attorney 
for appellees (plaintilTs) in his argu¬ 
ment to the Jury, in calling by name 
the members of the Jury he was ad¬ 
dressing,” was not an assignment of 
error in some ruling or action of 
the court. 

Tex.—^Walker v. Koger, supra. 

16.10 Bsmarks of witness 

Pa.—Lowry Rodgers Co. v. Phila¬ 
delphia Rapid Transit Co.. 92 Pa. 
Super. 189. 

Exaaalnatioa of witness 

(1) An assignment that the court 
erred in questioning plaintlft con¬ 
cerning her children in the presence 
of the Jury is insufficient. 

Aris.—Keefe v. Jacobo, 64 P.2d 270, 
47 Arlz. 162. 

(2) Assignment that trial court 
erred by subjecting expert witness to 
severe cross-examination after dis¬ 
missal of witness by counsel for 
both parties, was held Insufficient to 
require review. 

Ariz.—Tom Reed Gold Mines Co. v. 
Brady, 99 r.2d 97, 65 Ariz. 133, 127 
A.L.R. 905. 

(8) Assignment that plaintiffs* 
counsel, in examining plaintiffs con¬ 
cerning Investigator, who procured 
statements of witnesses for defend¬ 
ant, probably induced Jury to infer 
that investigator was representing 
an Insurance company held too spec¬ 
ulative and doubtful to require con¬ 
sideration. 

Ky.—^Huber & Huber Motor Express 
V. Martin's Adm’r, 96 S.W.2d 696. 
265 Ky. 228. 


Bzonslag or allowing to reonain 

Assignment that trial court erred 
to prejudice of appellant, in excusing 
more than one adversely interested 
witness from the rule, and in allow¬ 
ing certain named witnesses to re¬ 
main within court room during trial 
of cause, over objection and excep¬ 
tion of appellant, was too general 
and indefinite. 

Ala.—Homaday v. First Nat. Bank 
of Birmingham, 66 So 2d 678, 269 
Ala. 26. 

16.16 Ind—Potter v. Dally, 40 N.B. 
2d 339. 220 Ind. 43. 

16.20 Ind —Harker v. Eisenhut, 6 
I N.E.2d 936, 212 Ind. 67. 

17 . Va.—Blankenship v. Chesa¬ 
peake, etc., R. Co., 27 S.B. 20, 94 
Va. 449. 

8 C.J. p 1870 note 30. 

17.50 Ohio.—^Acme Meter Service 
Corp. v. Olentangy Village Hous¬ 
ing Corp., App., 68 N.E.2d 389. 

18. Ala.—Baxter v. Wilson, 45 So. 
2d 474, 35 Ala.App. 196, certiorari 
denied 46 So.2d 478, 263 Ala. 601. 

Ga.—^Ward v. Johnson, 98 S.B. 406, 
23 GaApp. 479. 

Il].--Buslck V. Illinois Cent. R. Co, 
201 IlLApp. 68. 

Iowa.—Boslough v. Panagakls, 280 
N.W. 486—^Handlon v. Henshaw, 
221 N.W. 489, 206 Iowa 771. 

Mo.—Johnston v. City of St. Louis, 
App., 138 S.W.2d 666—Martin v. 
Bulgin, App., Ill S.W.2d 968. ' 
N.J.—Harris v. X^ane, 4 A.2d 772, 122 
N.J.Law 91—^Brodsky v. Red 
Raven Rubber Co., 168 A. 440, 111 
N.J.Law 463—State Highway Com¬ 
mission y. Zyk, 144 A 8, 106 N.J. 
Law 156. 


Ohio.—Teager v. Tomich, App., 68 N. 
B.2d 110. 

Okl.—Bowling y. Beayer, 229 P. 601, 
102 OkL 286, error dismissed 46 S 
Ct. 17, 269 U.8. 627, 70 L.Bd. 896. 
Or.—Dundas y. Grand View Land 
Co., 165 P. 865, 79 Or. 879. 
Tenn.—Edgington v, K. C., M. & B. 

R. R. Co., 10 Tenn.App. 685. 

Tex.—Sanders y. Blakney, Ciy.App., 
294 S.W. 288. 

Utah.—Blackburn v. Bozo, 26 P.2d 
642, 82 Utah 666. 

Va.—Sutherland y. Wampler, 89 S.E. 
876, 119 Va. 800. 

Wash.—Price y. Homburg, 172 P. 

575, 101 Wash. 472. 

8 C.J. p 1370 note 82. 

“This court . , . will not con¬ 

sider vague objections as to the ad¬ 
missibility of evidence.” 

Ill.—Spencer v. Bums, 108 N.E.2d 
418, 417, 418 Ill. 240. 

“Always tho very error relied upon 
should be definitely and clearly pre¬ 
sented and the court not compelled 
to go beyond the assignment itself to 
learn what the question is.” 

N.C.—Allen v. Allen, 94 S.E.2d 825, 
828, 244 N.C. 446. 

Fvooeediugs on examination of wit¬ 
nesses 

Assignment relating to proceed¬ 
ings on the examination of wit¬ 
nesses, disclosing no proper reserva¬ 
tion of exceptions, and in part re¬ 
lating to Immaterial evidence offered 
did not present reversible error. 
Ala.—Francis v. Imperial Sanitary 
Laundry A Dry Cleaning Co., 2 So. 
2d 388, 241 Ala. 827. 

19. Ala.—Equitable Finance Co. v. 
Burns, 126 So. 885, 220 Ala. 669— 
Wootten y. Austin, 117 So. 652, 218 
Ala. 166. 
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overruling objections to testimony or evidencCi*^ ] in excluding or rejecting evidencef^^ or in xiot ruling 


Orlmea v. Jackson, App,, 82 So. 
Sd SIS, reversed on other errounds 
62 So.2d 816, 263 Ala. 22—Arrlck 
V. Fannlnr. 47 So.2d 708, 86 Ala. 
App. 409-^Willlam E. Harden. Inc., 
▼. Harden, 197 So. 94, 29 Ala.App. 
411. 

Iowa.—^Kroloff v. Southern Surety 
Co., 198 N.W. 629, 197 Iowa 1244. 
Arl*.—Silva v. De Mund, 299 P.2d 
638—Tucson Federal Sav. & Loan 
Ass'n T. .AStna Inv. Corp., 245 P.2d 
428, 74 Arl*. 163—Wood v. Ford, 
72 P.2d 423, 60 Arlz. 866—Keefe 

V. Jacobo, 64 P.2d 270, 47 Arlz. 162. 
Colo—Buchanan v. Buriress, 62 P.2d 

466, 99 Colo. 307—Gibson v Nei- 
kirk. 56 P.2d 487, 98 Colo. 389. 
Ga.—Nall v. Nail, 92 S.E.2d 109. 212 
Qa. 299. 

Ind.—Klmmlck v. Linn, 29 N.E.2d 
207, 217 Ind. 486. 

Iowa.—Boslough v. Panagakis, 280 
N.W. 486. 

Mo.—Hlllhouse v. Thompson, 243 S. 

W. 2d 631, 362 Mo. 700—Mahmet v. 
American Kadiator Co., 294 SW. 
1014—Doody V. California Woolen 
Mills Co., 274 S.W. 692—Pfoten- 
hauer v. Rldgway, 271 S.W. 60, 807 
Mo. 629. 

Eskie v Davis, App., 207 S W.2d 
798—Kleine v. Kleine, App, 111 S. 
W.2d 242—^American Packing Co 
v. Neece, App., 277 S.W. 606. 

N. J —Claypoole v. Motor Finance 
Corp., 16 A.2d 794, 126 N.J.Law 
440—Palladlno v. Ralo, 143 A. 918, 
106 N.J.Law 246—Burgess v. Note- 
boon, 124 A. 762, 100 N.J.Law 116. 
Tenn—Lincoln County Bank v. Mad¬ 
dox, 114 S.W.2d 821, 21 Tenn.App. 
648. 

“An assignment of error based up¬ 
on the erroneous admission of evi¬ 
dence must be directed to some spe¬ 
cific ruling of the trial court and 
must challenge the correctness of 
that ruling.” 

N.D.—Enget v. Neflf, 48 N.W.2d 644, 
648, 77 ND. 356. 

AsBlgBUoiits held too general 

(1) Appellate court would not con¬ 
sider alleged error in Introduction 
of evidence under a general assign¬ 
ment claiming that the record 
abounds in the improper admission 
of incompetent, irrelevant, and im¬ 
material evidence, since assignment 
was too general. 

Mo.—Roark v. Dawson, App., 122 S. 
W.2d 376. 

(2) Assignment that it is error to 
interrogate a witness as to immate¬ 
rial and irrelevant matters for pur¬ 
pose of impeachment and to dis¬ 
credit his testimony was too general 
for review. 

Tex.—Tolivar v. Hbwth, Civ. App., 
100 S.W.2d 1090, error dismissed 

(3) Assignment that a certain 


typewritten paper was not admis¬ 
sible in evidence because it was 
signed by no one was too vague and 
general to direct attention of appel¬ 
late court to any particular com¬ 
plaint against instrument com¬ 
plained of. 

Tex.—Goeke v. Baumgart, Civ.App., 
92 S.W.2d 1047. 

ICatezlality of evldenoe not shown 

Mo.—Brelt v. Bowland, App., 127 S. 
W.2d 71. 

AssignmeiLt held tasnftolent 

Ga.—Bowman v. Givens, 9 S.E.2d 
833, 190 Ga. 622. 

Benefit of mling and exception not 
lost 

In personal injury action defend¬ 
ant did not lose the benefit of a rul¬ 
ing and exception on his motion, 
properly made, to exclude plaintiff's 
evidence of amount paid for medi¬ 
cine on the ground that charges 
therefor were not shown to be rea¬ 
sonable because some of the assign¬ 
ments treated with it did not present 
the Question completely and because 
they were argued together. 

Ala.—Opelika Coca-Cola Bottling Co. 
V. MoEachem, 7 So.2d 570, 242 Ala. 
628. 

Sole teBtimon7 of witness 

Although assignment merely stat¬ 
ed that court erred In admitting tes¬ 
timony of a certain witness, the as¬ 
signment was not too broad, in view 
of fact that it constituted sole testi¬ 
mony of witness except for ques¬ 
tions asked to establish identity. 
N.M.—^Torres v. Rosenbaum, 248 P.2d 
662, 56 N.M. 663. 

20. Ala.—Miles v. Moore, 79 So.2d 
432, 262 Ala. 441-—Cable Co. v. 
Shelby. 81 So. 818, 208 Ala. 28. 

Snellings v. Jones, S3 So.2d 871, 
33 Ala.App. SOI, certiorari denied 
33 So.2d 873, 260 Ala. 89—^Farmers’ 
Mut. Ins. Ass’n of Alabama v. 
Tankersley, 69 So. 410, 13 Ala.App. 
524. 

Ohio —Yeager v. Tomich, App., 68 N. 
E.2d 110. 

Expert opinion evidence 
Ala—Peoples Tel. Co. v. Buchanon, 
68 So.2d 854, 87 Ala.App. 371. 

Parol evldenoe 

(1) A general exception to deci¬ 
sion of trial justice based on an oral 
agreement was sufiiclent to bring up 
for review the ruling admitting evi¬ 
dence of such agreement over objec¬ 
tion that it violated parol evidence 
rule, since if such evidence waa In 
fact so inhibited, error Inhered in 
trial justice's decision, rule being 
not merely one of evidence, but of 
substantive law. 

R.I.—^Allen v. Marciano, 84 A.2d 426, 
79 R.I. 98. 

(2) In vendor’s action for breach 
of contract to purchase realty, 
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whether trial court erred In admit¬ 
ting parol testimony to vary clear 
and unambiguous contract cannot be 
considered on appeal from judgment 
for plaintiff, in abaenoe of assign¬ 
ment of error containing any further 
reference to testimony than state¬ 
ment that introduction of testimony 
over defendant’s objections was prej¬ 
udicial error as improperly permit¬ 
ting plaintiff to set up matter vary¬ 
ing unambiguous contract « 

N.M.—^Richards v. Wright, 119 P.2d 
102, 46 N.M. 638. 

21. Ala.—^Wootten v. Austin, 117 So. 
652, 218 Ala. 166. 

Ariz.—Tom Reed Gold Mines Go. v. 
Brady. 99 P.2d 97. 66 Arlz. 188, 127 
A.L.R. 906—^Wilburn v. Reltman, 
91 P.2d 866, 64 Arlz. 31—Merrsrman 
V. Sears, 72 P.2d 943, 60 Arlz. 412 
—Keefe v. Jacobo, 64 P.2d 270, 47 
Ariz. 162—Thornburg v. Frye, 16 
P.2d 548, 44 Arlz. 282—Mosher v« 
Canfield, 286 P. 819, 86 Aria. 486. 
Cal.—In re Volen's Estate, 262 P.2d 
668, 121 C.A.2d 161. 

Colo.—Buchanan v. Burgess, 62 P.2d 
465, 99 Colo. 807—Breulbury v. 

Brooks, 267 P. 869, 82 Colo. 182. 
Ga.—^Blrod v. Continental Ckisualty 
Co., 147 S.E. 691, 89 Ga.App. 476— 
Camp V. Turner, 91 S.E. 910. 19 Qa. 
App. 462— Avery v. Armour Fer¬ 
tilizer Works, 87 S.E. 698, 17 Ga. 
App. 468. 

Ind.—^Van Dyke v. Replogle, 8 N.E. 

2d 96, 103 lnd.App. 372. 

Iowa.—^Worez v. Des Moines City Ry. 

Co., 166 N.W. 867, 176 Iowa 1. 

Mo.—Mahmet v. American Radiator 
Co., 294 S.W. 1014. 

Chandler v. Guenther, App., 96 
S.W.2d 688. 

N.J.—Claypoole v. Motor Finance 
Corp., 16 A.2d 794, 126 N.J.Law 
440—Burgess v. Noteboon, 124 A. 
762, 100 N.J.Law 116. 

Hartford Accident A Indemnity 
Co. of Connecticut v. Jasovsky, 
187 A. 782, 14 N.J.Misc. 814. 
Ohio.—^Yeager v. Tomich, App., 61 
N.E.2d 110. 

BequlremeiLts for assignment 

An assignment complaining that 
court erred in ruling out competent 
evidence must be supported by show¬ 
ing that witness was sworn, present, 
and ready to give evidence in answer 
to a proper question propounded and 
was prevented from giving the evi¬ 
dence by ruling of court; and sub¬ 
stance of evidence must then be of¬ 
fered to court in writing or by dicta¬ 
tion into record, and ruled out by 
court and exception saved and must 
be made to appear in the case-made 
on appeal, otherwise the assignment 
presents nothing for review. 

Okl—Dunlap v, Orwig, 186 P.2d 668 , 
199 Okl. 878. 
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The particular rulings of which complaint is made or exclusion of which is claimed to be erroneous,^® 
mast he spedhed.®® or the nature and character of such evidence or 


WhSbiti 

(1) An ftssfanment that court 
«rred ^*1 b refusins to admit into evi¬ 
dence the chattel mortgage, defend- 
anre jSxhibit D/’ was too general for 
consideration. 

Mo.—Saltran v. Rhode Island Ins. 
Co. of Providence, E. 1., App., 141 
€.W.2d S8. 

(S) Assignment that court erred 
ia denying defendants* examination 
and offer of proof as to a certain ex¬ 
hibit was too general and indefinite 
to require consideration by review¬ 
ing court. 

N-D.—^Mevorah v* Goodman, 68 N.W. 
2d 469. 

Asslgnmeots held too general 

(1) Fact that the record abounds 
in refusal of competent and ma¬ 
terial evidence. 

3d[o—Hoark v. Dawson, App., 122 S. 
W.2d 276. 

(2) Fact that it was error to re¬ 
fuse to permit will contestants to 
introduce evidence as to why and 
when, and under what circum¬ 
stances, their witness had gone 
away. 

Tex.—^Tollvar v. Howth, Civ.App., 
100 6.W.2d 1090, error dismissed. 
Assignment held sufflolent 
Ala.—J. B, Pinkham Dumber Co. v. 
C. W. Griffin & Co., 102 So. 689, 
212 Ala. 341. 

81.5 Ala—Miles v. Moore, 79 So.2d 
432, 262 Ala. 441. 

82. Arlz—Collins v. Collins, 52 P, 
2d 1169, 46 Ariz. 485—Mosher v. 
Canfield, 286 P. 819, 36 Ariz. 435. 
Cal.—State Compensation Ins. F*und 
V. Rothwell, 284 P. 943, 103 C.A. 
607. 

Colo.—Williams v. Williams, 277 P. 
468, 85 Colo. 651. 

Conn.—^Rogoff v. Southern New Eng¬ 
land Contractors Supply Co.. SI A. 
2d 29, 129 Conn. 687—Cooke v. 
Weed, 97 A. 765, 90 Conn. 644— 
Barley v. Hall, 95 A. 2, 89 Conn. 
606. 

Ind.—^Harvey v. Johnson School Tp, 
of Clinton County, 117 N.E.2d 279. 
124 Ind.App. 602, rehearing denied 
118 N.E.2d 375, 124 Ind.App. 6(^8. 
Iowa.—Miller v. Griffith, 66 N.W.2d 
505, 246 Iowa 476—Patterson v. 
Wuestenberg, 32 N.W.2d 209. 239 
Iowa 658—Halstead v. Rohret, 236 
N.W. 293. 212 Iowa 837—Schmoller 
A Mueller Plano Co. v. Smith, 215 
N.W. 628, 204 Iowa 661—Henn v. 
Finley. 201 N.W. 783—King v. Chi¬ 
cago. R. I. & P. Ry. Co„ 172 N.W. 
268, 185 Iowa 1227. 

Aflnn.—Carr v. W. T. Grant Co., 246 
N.W*. 743, 188 Minn. 216. 

Mo. —Smiley v. Bergmore Realty Co., 
App., 72 S.W.2d 836--Gilstrap v. 


Osteopathic Sanatorium Co., 24 8. 
W.2d 249, 224 Mo.App. 798—Wil¬ 
liams V. American Exchange Bank, 
280 S.W. 720. 222 Mo.App. 483— 
State ex rel. Freeling v. National 
City Bank of Kansas City, 274 S. 
W. 946, 220 Mo.App 474—Thornton 

V. Stewart, App., 240 S.W. 602. 
Neb.—Flaherty v. Carskadon, 53 N 

W. 2d 766, 166 Neb. 853. 

N.J.—Smith V. Smith, 174 A. 768, 
113 N.JLnw 606—Carlisle v. Wl- 
nant. 164 A 297, 110 N.J.Law 333 
Meserve v. Traverse, 192 A. 836, 
16 N J.Misc 664, affirmed 197 A. 64, 
119 N.J.Law 666—Hartford Acci¬ 
dent A Indemnity Co. of Connec¬ 
ticut V. Josovsky, 187 A. 732, 14 
N.J Mlsc. 814—Levenson Co. v. 
Novello, 172 A. 742, 12 N.J.Misc. 
467—Smith v. Smith, 169 A. 716, 
12 N.J.Misc. 37—Black v. Warner, 
165 A. 17, 9 N.J.Misc. 609 
N.C.—Leonard v. Davis, 122 S.E. 16, 
187 N.C. 471. 

N.D.—Erickson v. Wiper, 167 N.W. 
692. 33 ND. 193. 

Ohio—Joshua v. Joshua, App., 87 
N.E2d 106. 

Or.—Vawter v. Rogue River Valley 
Canning Co., 262 P. 861, 124 Or. 
94. 

Tex.—Stone v, Morrison A Powers, 
Civ.App., 294 S.W. 641, reversed on 
other grounds, Com.App., 298 S.W. 
638. 

Va.—Plant Llpford, Inc, v. E W 
Gates & Son Co.. 127 SE 183, 141 
Va 326. 

Wash—Peterson v. Ogle, 188 P. 768, 
110 Wash. 610. 

Aotioa objected to 

Assignments of error should be 
addressed to the admission or ex¬ 
clusion of evidence, rather than to 
the court’s act in overruling or sus¬ 
taining objections thereto. 

Tex.—Tallabas v. Wing Chong, Civ. 
App.. 72 S.W.2d 636. 

Oeaeral claim of prejudicial error 

Appellants who failed to assign 
specifically any rulings on admission 
of evidence as constituting prejudi¬ 
cial error were not entitled to review 
on general claim of prejudicial error, 
since appellee could not defend 
against matters not called to his 
attention by opponents. 

Utah.—Lepasiotes v. Dinsdale, 242 P. 
2d 297. 

Orosf-examlnatlon 

Alleged error In sustaining an ob¬ 
jection to a cross-examination ques¬ 
tion was not reviewable, where the 
question and the ruling on the ob¬ 
jection were not set out in the 
ground of appeal. 

N.J —Newhouse v. Phillips, 166 A. 
482, 110 N.J.Law 421. { 
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Questions, offsrs, and rnUnga 

(1) The assignments of error 
should state the questions or offers, 
the objections made thereto, and the 
rulings of the court thereon. 

Conn.—Doolan v. Helser. 94 A. 864, 

89 Conn. 821. 

Ga.—Culpepper v. Hall, 97 S.E. Ill, 
22 Ga.App. 716—Southern Ry. Co. 
V. Williams, 91 SB. 1001, 19 Ga. 
App. 644—Atlantic Compress Co, 
V. Chambliss, 84 S.E. 166, 16 Ga. 
App. 747. 

Mo.—Parkville Milling Co. v. Mass- 
man, App., 83 S.W.2d 128. 

N.J.—Newhouse v. Phillips, 166 A. 

482. 110 N.J.Law 421 
Pa.—Wolfe v. Scott, 119 A. 468, 276 
Pa. 343. 

Porter v. Prank & Seder, 161 A, 
438, 3 06 Pa.Super 485. 

Tox.—Jenkins v. Morgan, Civ App, 
187 S W. 1091—Martinez v. Gutier¬ 
rez's Heirs, Civ.App., 172 S.W. 76C. 
3 C.J. p 1371 note 37. 

(2) A mere reference to the record 
for such information is insufficient. 
N C.—^Allen v. Allen, 94 S.E 2d 826, 

244 N.C. 446. 

Tex—Stone v. Stitt. 121 S W. 187, 
66 Tex Civ.App. 466. 

(3) Assignments asserting morely 
that chancellor erred in sustaining- 
objections to "questions" would be 
overruled where record showed no 
such rulings, but that objections 
were made and ruled on only after 
witness had answered. 

Tenn.—Patton v. Hardison, 101 S.W. 
2d 098, 20 Tenn App 685. 

(4) Facts in on offer of proof ex¬ 
cluded by the trial court should be 
set forth in specification of error. 
Cal.—Hammond Lumber Co. v. Hen¬ 
ry, 261 P. 1027, 87 C.A. 231. 

Assigumeuts held suffioieut 

(1) Assignments relating to the 
admission of testimony stating 
questions, objections, and answers 
of witness were sufficient. 

Iowa.—Mowry v. Reinking, 218 N.W. 

274, 203 Iowa 628. 

8 C.J. p 1371 note 37 [b]. 

(2) Assignment relating to action 
of court In permitting defendant to 
introduce evidence inadmissible be¬ 
cause of lack of foundation, suffi¬ 
ciently showed manner in which al¬ 
leged error arose in ruling of trial 
court, and was not objectionable as. 
a blanket assignment. 

Iowa.—Storbeck v. Fridley, 88 N.W. 
2d 163, 240 Iowa 879. 

23. Ala.—^Kem v. Friedrich, 126 So. 
857, 220 Ala. <81. 

Ariz.—Silva v. De Mund, 299 P.2d. 
638—Tom Reed Gold Mines Co. v. 
Brady, 99 P.2d 97, 66 Ariz. 133, 127’ 
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A.L.B. 906—^Moreno v. Russellp 68 
P.2d 411p 47 Ariz. 88. 

Cal.—^Parsons v. Segno, 201 P. 680, 
187 C. 260. 

Ames V. Bmployers Casualty 
Co., 60 P.2d 347, 16 C.A.2d 256— 
Anderson v. Broadwell, 6 P.2d 260, 
119 C.A. 180. 

Colo.—Cunningham v. Snelllng, 16 P. 
2d 713, 91 Colo. 464—Williams v. 
Williams, 277 P. 468, 85 Colo. 661 
—Conner v. Sullivan, 272 P. 623, 84 
Colo. 672—Helnricy v. Rlchart, 214 
P. 391, 73 Colo. 166—^Andrew v. Be- 
night-Liatcham Carpet Co., 211 P. 
378, 72 Colo. 472. 

Conn.—Bernhardt y. Cappelletti, 133 
A. 676, 104 Conn. 601—Cadwell v. 
Connecticut Co., 96 A. 163, 89 
Conn. 716. 

Ga.—Nail v. Nail, 92 S.B.2d 109. 
212 Ga. 299—^Waters v. Tillman, 22 
S.B.2d 178, 194 Ga. 662—Moss v. 
Moss, 190 S.E 674, 184 Ga. 47— 
Greenway v. Scoggins, 116 SB 99. 
164 Ga. 648—Crozler v. Goldman, 
111 S B. 666, 153 Ga. 162—Gordon 
V. Spellman, 89 S.E. 749, 146 Ga. 
682, Ann.Cas.l918A 852—Edenfleld 

V. Boyd, 84 S.E. 436, 143 Ga. 95 
—^Walker v. Lastlnger, 81 S.E. 
203, 141 Ga. 435. 

Carter v. State, 90 S.B.2d 672, 
93 Ga.App 12—Board v Westmore¬ 
land, 84 S.E 2d 93, 90 Ga App. 632 
—^Wilson V. Willingham-Tift Lum¬ 
ber Co., 6 S.E.2d 611, 60 GaApp. 
901—Lloyd Sc Elliott v. Boxley 
Furniture Co., 185 S.E. 585, 53 Ga 
App. 341—^Waycaster v Sugar Hill 
Local Tax School Dist, 138 S E 
920, 37 GaApp. 81—Odum v. Rut¬ 
ledge, 85 SE. 361, 16 GaApp. 350 
Hawaii.—Lemes v. Sociedade Lusi- 
tana Beneflcente De Hawaii, 32 Ha¬ 
waii 522. 

Ill.—^American Inv. Co. of Illinois v 

U. S. Fidelity & Guaranty Co., 267 
Ill.App 370. 

Idaho.—Johnson v. Bennlon, 211 P.2d 
148, 70 Idaho 33. 

Iowa.—^Dailey v. Standard Oil Co., 
235 NW. 766, 213 Iowa 244—Dun¬ 
can V. Rhomberg, 230 N.W. 638, 212 
Iowa 389—People's Trust & Sav¬ 
ings Bank v. Smith, 236 N.W. 30, 
212 Iowa 124. 

Kan.—^Dyer v. Johnson, 198 P. 944, 
109 Kan. 338. 

Minn.—^Fargo Foundry Co v Village 
of Calloway, 181 N.W 584, 148 
Minn. 273. 

Mo.—Richards v. Earls, 133 S.W.2d 
881, 346 Mo. 260—Lorton v. Mis¬ 
souri Pac. R. Co., 267 S.W. 386, 806 
Mo. 126. 

Martin v. Connor, 128 S W.2d 
809, 233 Mo.App. 1024—Stratman v. 
Norge Co. of Missouri, 124 S W.2d 
672, 233 Mo.App. 690—Clark v. 

Meriwether, App., 123 S.W 2d 603 
—Magee v. Hayden, App., Ill S. 

W. 2d 239—Gould v. City of Illmo, 
App,, 108 S.W.2d 418—W. Tipton 
Cotton Co. V. Clayton, 99 S.W.2d 
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649, 281 Mo.App. 247—Warren v. 
Davis, App.. 97 6.W.2d 169—Bills 
y. Bills, App., 96 S.W.2d 1247— 
McGee v. St. Joseph Belt Ry. Co., 
93 S.W.2d 1111, 233 Mo.App. Ill 
—University Bank v. Major, App., 
83 S.W.2d 924—Parkville Milling 
Co. V. Massman, App, 83 S.W.2d 
128—State ex rel. Richards v. Fi¬ 
delity Sc Casualty Co. of New 
York, App., 82 S.W.2d 123—Fried¬ 
man V. Maryland Casualty Co.. 
App., 71 S.W.2d 491—Taylor v. 
Missouri Natural Gas Co., App., 
67 SW.2d 107—People’s Bonk of 
Queen City v. .^tna Casualty Sc 
Surety Co.. 40 S.W.2d 635. 226 Mo. 
App. 1113—National Life St Ac¬ 
cident Ins. Co. of Nashville, Tenn. 

V. Lay. 39 S.W.2d 1070, 226 Mo. 
App 706—Boggess v. Jordan, App., 
283 S.W. 67—Williams v. Sodlnl, 
App ,267 S.W. 81—Machen v. Cape 
Girardeau-Jackson Interurban Ry. 
Co, App, 242 SW. 131—Rubottom 

V. Pioneer Life Ins Co. of Ameri¬ 
ca, 227 SW. 836, 207 Mo.App 616 
—Cavanaugh v. Dyer, App , 215 S. 

W. 481—First Nat. Bank v. Woelz, 
193 SW 614, 197 Mo.App. 686. 

Mont.—Clary v. Fleming, 198 P. 646, 
60 Mont 246. 

Neb—Davis v. Dcnnert. 75 N.W.2d 
112, 162 Neb. 66—Flaherty v. Cars- 
kadon, 53 NW.2d 756, 166 Neb. 863 
—Bollo v. Scholting, 41 N.W 2d 
913, 162 Neb. 588—Colbert v. Mil¬ 
ler. 32 NW.2d 600, 149 Neb. 740— 
Joiner v. Pound, 31 N.W.2d 100, 149 
Neb. 321—Tarpenn'ng v. Knapp, 
112 N W. 290, 79 Neb. 62. 

N.J —Jacob Ruppert v. Jernstedt & 
Co, 182 A. 900, 116 N.J Law 214— 
Majaika v Jamison, 180 A 402, 
116 NJLaw 368—11 G. Vogel Co 
V. 295 Halsey St Co. 160 A. 364, 
109 N J.Law 83—^Kanouse v. Dona- 
tonia, 111 A 11. 94 NJLaw 516 
Diamond Rubber Co. v. Feld- 
stein, 166 A, 710, 11 N.J.Mlsc 467, 
affirmed 171 A. 815, 112 NJLaw 
614—Perlman v. Zeabelle, 137 A 
412, 6 N.J.Mlsc. 669—Bowen v. 

State Highway Commission, 135 A 
340, 6 N J Misc. 10. 

N.C—Ector V. Osborne, 103 S.E. 388, 
179 NC 667, 13 ALR. 1207—Car¬ 
ter V. Reaves, 83 S.E. 248, 167 N. 
C. 131. 

Okl.—Fensterraachcr v. Woodard, 

162 P2d 386, 194 Okl. 449—Conley 
Drilling Co v. Rogers, 13’2 P.2d 
959, 191 Okl 667—Harris v. Boyd, 
299 P. 888, 149 Okl. 196. 

Pa—Finkbeiner v. Philadelphia Rap¬ 
id Transit Co., 86 Pa.Super. 864. 

S.C.—Nllson V. Dowling, 169 S.E. 831, 
161 S.C. 616. 

S.D—Filbert v. Hamilton, 181 N.W. 
838, 43 S.D. 626. 

Tenn.—Wood v. Green, 176 S.W. 1139, 
131 Tenn. 683. 

Turner v. Tennessee Products & 
Chemical Corp., App., 251 S.W.2d 
441—-Watts V. Stanton, 190 S.W. 
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2d 617, 26 Tenn.App. 281—Long ▼. 
Tomlin. 12'6 S.W.2d 171, 22 Tenn. 
App. 607—Iskiwltz V. John F. 
Clark Sc Co., 66 S.W.2d 625, 16 
Tenn.App. 159. 

Nashville. C. Sc St. L. R. Co. V. 
Buchanan, 7 Tenn.Civ.App. 66. 

Tex.—Merchants Casualty Co. ▼. 
Bailey, Civ.App., 113 S.W.2d 630, 
error dismissed—Bender v. Kella- 
hin, Civ.App., 109 S.W.2d 661, er¬ 
ror dismissed—Bettis v. Bettis, 
Civ.App., 83 S.W.2d 1076—Canadian 
Mill & Elevator Co. v. King, Civ. 
App., 79 S.W.2d 876—Universal 
Life St Accident Ins. Co. v. Arm¬ 
strong, Civ.App., 63 S.W.2d 225— 
Cox V. McClave, Civ.App., 22 S.W. 
2d 961—^Plrst Nat. Bank v. Cros- 
sett, Clv.App., 268 S.W. 997—Stein 

V. Roberts, Civ.App., 217 S.W. 166 
—^Planters’ Oil Co. v. Hill Printing 
Sc Stationery Co., Civ.App., 208 S. 

W. 192—Zeiger v. Woodson, Civ. 
App., 202 S.W. 168, error refused 
—J. I. Case Threshing Mach. Co. 
V. Rachal, Civ.App., 194 S.W. 418, 
error refused—Rlshworth v. Moss, 
Civ.App., 191 S.W. 843, affirmed, 
Com.App., 222 S.W. 226—Cleburne 
Peanut St Products Co. v. Missouri, 
K. & T. Ry. Co. of Texas, Civ.App., 
184 SW. 1070, reversed on other 
grounds. Com App., 221 S.W. 270. 

Va.—Guntner v. Hughes, 129 S.B. 
239, 143 Va. 36. 

Wash —Connecticut Inv. Co. v. Yo- 
kom, 180 P. 926, 106 Wash. 693. 

3 C.J. p 1370 note 33. 

“It is not the duty of an appellate 
court to search the record for these 
matters when the same are not spec- 
Ifled “ 

Mo—Butler v. Equitable Life Assur. 
Soc. of U. S., 93 S.W.2d 1019, 1021, 
233 Mo.App. 94. 

“It is the duty of the party claim¬ 
ing error in the rejection of evidence 
to stale the evidence or enough of It 
in his assignment to show its compe¬ 
tency and materiality.” 

Ariz—Merryman v Sears, 72 P.2d 
943, 944, 50 Ariz. 412. 

Reference to “other errors appar¬ 
ent upon the record’* held insufficient. 
Va—Carr v. Patram, 70 6.E.2d 308, 
193 Va. 604. 

Assignment held insafflolent 

Tenn.—^Woolard v. Ferrell, 160 S.W. 
2d 134, 26 Tenn.App. 197. 

Assignment treated as ohallenglag 
all evidence 

Assignment that chancellor erred 
in holding evidence as to intention 
of testator competent was too gen¬ 
eral, If directed at certain questions 
and answers, but, to give appellant 
benefit of her assignment, court of 
appeals would treat it as challenging 
admissibility of all evidence offered. 
Tenn.—Greer v. Anderson, 269 S.W.2d 
650, 36 Tenn.App. 507. 
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83.S Qa.—Wilson r. Wllllngham- 
Tift LiUmbsr Co., 6 S.B.2d 611, 60 
Qa.App. 901. 

Tex.—^Bferchants Casualty Co. v. 
Bailey, Civ.App., 118 S.W.2(1 630, 
SXTOP dismissed. 

83.10 aa.--.Nail ▼. Nall, 92 S.IB.2d 
109, 212 Qa. 299—Overby v. Verner, 
91 S.B.2d 762, 212 Ga. 238—Wa¬ 
ters V. Tillman, 22 S.E.2d 173, 194 
Ga. 652. 

Ind.—Guerretas v. Public Service Co. 
Of Ind., 87 N.B.2d 721, 227 Ind. 656 
^Kimmlck v. Linn, 29 N.E.2d 207, 
217 Ind. 486. 

Hire v. Pinkerton, App., 127 N. 
E.2d 244. 

ICo.—Stratman v. Noras Co. of Mis¬ 
souri, 124 S.W.2d 672. 233 Mo.App 
680—Olark v. Meriwether, App., 
128 S.W.2d 603—^Dlamant v. Stein, 
116 S.W.2d 273, 232 Mo.App. 1174 
—Maaee v. Hayden, App., Ill S.W. 
2d 239—McGee v. St. Joseph Belt 
Ry. Co.. 93 S.W.2d 1111, 233 Mo. 
App. Ill—Butler v. Equitable Life 
Assur. Soc. of U. S.. 93 S.W.2d 
1019, 233 Mo App. 94. 

Or.—Hallowell v. Bird, 238 P.2d 217, 
198 Or. 264. 

Sta^ment of grrounds of objection 
see Infra subdivision b of this sec¬ 
tion. 

Vrgtnsr of objsotloa at time of admls. 
Bioa 

An assignment of error on the ad¬ 
mission of evidence must show not 
only in what respects the evidence 
was objectionable but that the ob¬ 
jection was urged at the time of its 
admission. 

Ga.—Overby v. Verner, 91 S.E.2d 762, 
212 Ga. 238—^Duke v. Ayers, 136 S. 
E. 410, 168 Ga. 44—Henslee v. 

Harper, 97 S.E. 667, 148 Ga. 621. 

Atlanta Life Ins. Co. v. Jackson, 
180 S.E. 378, 84 Ga.App. 565—Van 
Dyke v. Van Dyke, 119 S.E. 436, 31 
Ga.App. 67. 

Bxhiblt 

Ind—^Harvey v. Johnson School Tp. 
of Clinton County, App., 117 N.E. 
2d 279, rehearing denied 118 N.E.2d 
876. 

Admlssloa of pleadings la anotber 
action 

Tex.—Crook v. Studdard, Civ.App., 
101 S.W.2d 1068. 

Bsdtersnoe to bill of exceptions in- 
soAcUnt 

Under rule requiring question and 
objection made to be set forth in 
haec verba, reference to bill of ex¬ 
ceptions will not suffice in assign¬ 
ment to overruling of objection to 
admission of evidence. 


Or.—Scheufele v. Newman. 210 P.2d 
672, 187 Or. 263. 

An assignment was too gsntral 

where It merely stated that trial 
court erred in allowing witness to 
testify over objections as shown on 
certain page of the abstract, refer¬ 
ence to which indicated two objec¬ 
tions, one of which was after ques¬ 
tion had been answered. 

Ala.—Tucker v. Tucker, 28 So.2d 687, 

248 Ala. 602. 

83.16 Ind.—^Hire v. Pinkerton, App., 
127 N.E.2d 244. 

83A0 Ala.—Smith v. Kifer, 52 So.2d 
899, 86 Ala.App. 79. 

Arlx,—Merryman v. Sears, 72 P.2d 
943, 50 Ariz. 412. 

Cal.—^Katemis v. Westerlind, 299 P. 

2d 883, 142 C.A.2d 799. 

Colo.—Newton Lumber Co. v. Oberto, 
63 P.2d 456, 99 Colo. 430. 

Mo.—School Dist. of Kansas City v. 
Phoenix Land & Improvement Co., 

249 S.W. 61, 297 Mo. 332. 

Esker v. Davis, App., 207 S.W.2d 
798—^Alford v. Thomas, 162 S.W. 
2d 356. 236 Mo.App. 1099—Wheeler 
V. Cantwell, App., 140 S.W.2d 744 
—Martin v. Connor, 128 S W.2d 
809, 233 Mo.App. 1024—Dlamant v. 
Stein. 116 S.W.2d 273, 232 Mo App. 
1174—McGee v. St. Joseph Belt 
Ry. Co., 93 S.W.2d 1111, 233 Mo. 
App. 111. 

Neb.—Joiner v. Pound, 81 N.W 2d 
100, 149 Neb. 321. 

Or.—Hallowell v. Bird, 238 P.2d 217, 
193 Or. 254. 

Tenn,—Long v. Tomlin, 125 SW.2d 
171, 22 Tenn.App. 607—Smith v. 
Prichard, 122 S.W.2d 829, 22 Tenn. 
App. 321—Lincoln County Bank v. 
Maddox, 114 S.W.2d 821, 21 Tenn. 
App. 648—Town of Dickson v. 
Stephens, 96 S.W.2d 201, 20 Tenn. 
App. 195—Copeland v. Cherry, 95 
S.W.2d 1275, 20 TenmApp. 122. | 

Reference to record generally see su¬ 
pra 5 1266. 

84. Cal.—^Riedman v. Barkwill, 84 
P.2d 744, 139 C.A. 664. 

Colo.—Second Industrial Bank v. 

Surratt, 31 P.2d 1116, 94 Colo. 67. 
Ga.—Nail v. Nail, 92 S.E.2d 109, 212 
G€l 299—City Bank & Trust Co. v. 
Pollock, 168 S.E. 164, 174 Ga. 641— 
Studstill v. Growers* Finance Cor¬ 
poration, 140 S.E 859, 165 Ga. 304 
—^Watkins v. Pepperton Cot;ton 
Mills, 134 S.E. 69, 162 Ga. 871— 
Bennett v. Patten, 95 S.E. 690, 148 
Ga. 66—Danner v. Johns, 95 S.E. 
233, 147 Ca. 667. 

Beard v. Westmoreland, 84 S.E. 
Id 98, 90 Ga.App. 632—^Lloyd & El- I 
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Hot V. Baxley Furniture Co., 188 

S. E. 686. 63 Oa.App. 341—^Nix v. 
Armour Fertilizer Works, 161 S.E. 
561, 40 Oa.App. 746—Strahley v. 
Hendricks, 160 S.E. 661, 40 Oa. 
App. 671—City of Atlanta v. Jolly, 
146 S.E. 770, 89 Ga.App. 282—Rick¬ 
er v. Lowry Nat. Bank, 106 S.E. 
205, 26 Ga.App. 328—Stephens v. 
Blackwell, 102 S.E. 462, 24 Ga.App. 
798—Southern Ry. Co. v. Williams, 
91 S.E. 1001. 19 Ga.App. 544. 

N.C—Greene v. Dishman, 164 S.E. 
842. 202 N.C. 811. 

Okl.—Bowling V. Beaver, 229 P. 501, 
102 Okl. 286, error dismissed 46 S. 
Ct. 17, 269 U.S. 527, 70 L.Ed. 896. 
Pa.—^Mackowski v. Philadelphia Rap¬ 
id Transit Co., 108 A. 168, 265 Pa. 
84—Otto R. Brenner, Limited, v. 
Loeb-Nunez Tobacco Co., 106 A. 
791, 268 Pa. 417—Lancaster v. 

Reese, 108 A. 891, 260 Pa. 890. 

I. P. Huntzinger Co. v. Devlin, 
83 Pa Super. 63—Leh v. Dutt, 68 
Pa.Super. 171—Flannery v. O'Hara, 
62 Pa.Super. 655—Skubiss v. 
Gunther, 62 Pa Super. 487—^Treese 
V. Price, 62 Pa.Super. 144—Medoff 

T. Elfenberg, 69 Pa.Super. 106. 
Tenn.—State v. Collier, 28 S.W.2d 

897, 160 Tenn. 408—^Lewisburg A 
N. R. Co. V. Hinds, 188 S.W. 986, 
184 Tenn. 293, L.R.A.1916B 420. 

Bell V. The Maccabees, 82 S.W. 
2d 229, 18 Tenn.App. 641—Murray 
V. Patterson, 72 S.W.2d 568, 18 
Tenn.App. 30—^National Life A Ac¬ 
cident Ins. Co. V. American Trust 
Co., 68 S.W.2d 971, 17 Tenn.App. 
616—^Badger v. Boyd, 66 S.W.2d 
601, 16 Tenn.App. 629—Goodlin v. 
Hutson, 66 S.W.2d 217, 16 Tenn. 
App. 488— Lot Follette v. State, 64 
S.W.2d 867, 16 Tenn.App. 404—Pet¬ 
way V. Hoover, 12 Tenn.App. 618— 
Louisville A N. Ry. Co. v. Frakes 
A Payne, 11 Tenn.App. 593—^Edg- 
ington V. Kansas City, M A B. R. 
Co., 10 Tenn.App. 686—^Dacus v. 
Knoxville Outfitting Co., 9 Tenn. 
App. 683—City of Memphis v. 
Byrne, 9 Tenn.App. 879—Bagley A 
Co. v. Union Buffalo Mills Co., 8 
Tenn. App. 63, 

Haire v. Smith, 5 Tenn.Civ.App. 
804. 

Tex.—Wheatley v. Benson, Civ.App., 
279 S.W. 911—International A G. 
N. R. Co. V. McAda, Civ.App., 166 
S.W. 722. 

3 C.J. p 1870 note 84. 

'This should be shown in order 
that the court may determine its 
character and efteot." 

Ga.—Moss V. Moss, 190 S.B. 674, 676. 
184<Ga. 47. 



literally or in substance.*^ ® Whera the evidence or particular practice may be, the reference must be 
offer IS identified by a reference to the record or in the manner and with the particularity required 
transcript, abstract, brief, case, or statement, as the 


Sepositioaa 

An assignment complalnin*? of the 
exclusion of parts of depositions of 
a witness must be regarded as waiv¬ 
ed where it does not purport to show 
bjr statement or otherwise the nature 
of the testimony excluded or of the 
objection thereto. 

Tex.—KImball-Mathews Co. v. Nagel, 
Clv.App., 235 S.W. 318. 

Pooiuaeatary evidence 

(1) An assignment of error on the 
admission of documentary evidence, 
failing to set it forth literally or in 
substance or to identify it as an ex¬ 
hibit, presents nothing for consider¬ 
ation. 

Ga.—Nall v. Nall, 92 S.E.2d 109, 212 
Qa. 299—City Bank & Trust Co. v. 
Pollock, 163 S.E. 164, 174 Ga. 641— 
O'Connor v. Horne, 141 S.E. 74, 166 
Ga. 349—McBurnett v. Huff, 114 S. 
E. 678, 164 Ga. 462—Sutton v. 

Hobbs, 112 S.E. 368, 153 Ga. 401. 

Carter v. State, 90 S.E.2d 672, 
93 GaApp. 12—Harper v. Suther¬ 
land. 162 S.E. 412, 44 Ga.App. 594— 
Traders’ Securities Co. v. Canton 
Drug Co.. 143 S.E. 452, 38 Ga.App. 
166—Sisk v. Sisk. 140 S.E. 620, 37 
Ga.App. 369—Clay v. Austell 
School Diet., 136 S.E. 640, 36 Ga. 
App. 364—Jones v. Sikes, 134 S.E. 
113, 36 Qa.App. 469—Upshaw Bros. 
V. Stephens, 106 S.E. 126, 26 Ga. 
App. 284—Bell v. Evans, 91 S.E. 
787, 19 Ga.App. 469. 

(2) Assignments of error to the 
admission or rejection of documen¬ 
tary evidence will not be considered, 
where the documents in question are 
not set forth in the assignments. 

Pa.—Duquesne Bond Corporation v. 

American Surety Co. of New York, 
107 A. 769. 264 Pa. 203. 

(3) Assignments based on rulings 
■on an offer of written documents pre- 
cent nothing for review without set¬ 
ting out the instruments or their 
contents in the record. 

SJD.—^Loveland v. Perriton, 220 N.W. 
874, 63 S.D. 372. 

Jfragmentary recital 

An assignment of error complain¬ 
ing of the admission or exclusion of 
evidence which sets forth the evi¬ 
dence in such a fragmentary way 
that it is not intelligible without the 
context is not sufficient. 

Ga.—Walker v. Lastinger. 81 S.E 
208, 141 Ga. 486. 

SefereiLoe to record 

(1) Assignments of error to the 
admission of evidence as contained 
in exception, for which reference is | 
tfiven to the record, are insufficient. > 
N.C.—^Rogers v. Jones, 90 S.E. 117, 
172 N.C. 168. I 


(2) An assignment of error with 
respect to the admission of evidence 
failing to set out particular evidence 
but merely referring to testimony of 
a witness at a certain page in the 
volume, did not comply with court 
rules. 

Tenn.—Hughes v. Young, 66 S.W.2d 
858, 17 Tenn.App. 24. 

Stricken evidence 

Where complaint was made be¬ 
cause the trial judge sustained a mo¬ 
tion to strike from the record all the 
evidence relied on to support the ap¬ 
peal, it was contrary to the rules of 
the supreme court to fail to print 
the stricken evidence in the assign¬ 
ment. 

Pa—R. J. Ederer Net & Twine Co. 

V. Young. 116 A. 801, 278 Pa. 161. 

Vnnecessary matter 

Assignments of error, reciting in 
extenso evidence and rulings there¬ 
on, one of which consists of matter 
not recited in finding, are Improper. 
Conn.—Mclsaac v. Hale, 186 A. 87, 
105 Conn. 249. 

Material readily available to review- 
lag court 

The rule may be relaxed where 
the omission to set out the testimony 
and refer to the page of the record 
where it is available is harmless in 
that the material is readily available 
to the reviewing court. 

Tenn.—Dunivant v. Flew,' 16 Tenn. 
App. 60. 

Befnial to allow defeudaut to intro¬ 
duce evidsnoe 

The rule that an assignment of 
error as to exclusion of particular 
evidence must disclose what the evi¬ 
dence was has no application to as¬ 
signment complaining of refusal of 
the court to allow defendant to in¬ 
troduce any evidence whatsoever in 
support of his plea or answer. 

Ga.—Petty v. Bryant, 2 S.E. 2d 910, 
188 Ga. 102. 

24.5 Ga.—Overby v. Verner, 91 S.E. 
2d 762, 212 Qa. 238—Petty v. 

Bryant, 2 S.E.2d 910, 188 Ga. 102— 
Moss V. Moss, 190 S.E. 674, 184 
Ga. 47. 

Mo.—^Alford V. Thomas, 162 S.W. 2d 
356, 286 Mo.App. 1099—^Wheeler v. 
Cantwell, App., 140 S.W.2d 744— 
McGee v. St. Joseph Belt Ry. Co., 
98 S.W.2d 1111, 288 MoJLpp. 111. 
Tenn.—Pulley v. Cartwright, 187 8. 

W. 2d 336, 23 Tenn.App. 690—Gen¬ 
eral Securities Co. v. Sunday 
School Pub. Board, 126 S.W.2d 160, 
22 Tenn.App. 690. 

The exact words of the evidence 
or offer must be given. 

Pa._Wolfe V. Scott, 119 A. 468. 276 i 
Pa. 848. I 


HU substattc# 

(1) The language or the full sub¬ 
stance of the evidence admitted or 
rejected must be given. 

Tenn.—Liewisburg & N. R. Co. v. 
Hinds, 183 S.W. 986, 184 Tenn. 898, 
li.R.A.1916E 420. 

Sullivan V. Crabtree, 268 S.W.2d 
782, 86 Tenn.App. 469—^Turner v. 
Tennessee Products ft Chemical 
Corp., 261 S.W.2d 441, 86 Tenn. 
App. 77—Watts V. SUnton, 190 S. 
W.2d 617, 28 TenmApp. 881—Phifer 
V. Mutual Ben. Health ft Accident 
Ass’n, 148 S.W.2d 17, 24 Tenn.App. 
600—^Long V. Tomlin. 126 S.W.2d 
171, 22 Tenn.App. 607—State ex 
rel. McConnell v. First State Bank, 
124 S.W.2d 726, 22 Tenn.App. 677 
—Smith V. Prichard, 122 S.W. 2d 
829, 22 Tenn.App. 821—^Dincoln 

County Bank v. Maddox, 114 8.W. 
2d 821, 21 TennA.pp. 648—Town of 
Dickson V. Stephens, 96 S.W.2d 
201, 20 Tenn.App. 195-^opeland 

V. Cherry, 96 S.W.2d 1275, 20 Tenn. 
App. 122—Winfree v. Coca-Cola 
Bottling Works of Lebanon, 83 S. 

W. 2d 908, 19 Tenn.App. 144—Bell 
V. The Maccabees, 82 S.W.2d 229, 
18 Tenn.App. 641—Hoover Motor 
Express Co. v. Thomas, 66 S.W.2d 
621, 16 TenmApp. 664. 

(2) References to pages of the rec¬ 
ord, without quotation of evidence or 
full statement of its substance, is 
not sufficient compliance with court 
rule requiring full substance of evi¬ 
dence admitted or rejected to be 
quoted. 

Tenn.—State ex rel. McConnell v. 
First State Bank, 124 S.W.2d 726, 
22 Tenn.App. 677. 

(3) Assignments asserting merely 
that chancellor erred in sustaining 
objections to certain **que8tlons" 
could not be treated as directed to 
exclusion of testimony on objections 
after answers, under court rule re¬ 
quiring specification of full sub¬ 
stance of evidence admitted or re¬ 
jected. 

Tenn.—Patton v. Hardison, 101 S.W. 
2d 698, 20 Tenn.App. 686. 

Testimony 

(1) The assignment should set out 
the substance of the testimony of the 
witness. 

Ga—Nail v. Nail, 92 S.E.2d 109, 212 
Ga 299. 

(2) The assignment should set out 
at least the substance of the testi¬ 
mony Improperly admitted. 

Mo.—School Dlst. of Kansas City v. 
Phoenix Land ft Improvement Co., 
249 S.W. 61, 297 Mo. 882. 

Martin v. Connor, 128 S.W.2d 
809, 238 Mo.App. 1024. 
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f ]!2&(2) APPEAL & fiiftRCm 

Ijy applicable statutes or rules of court.*® It is 
broadly held that where rulings on evidence are 
sought to be raised, the questions or answers ob¬ 
jected to, and ruled on, by the trial court should, or 


must, be stated.*®-® Under other authority, if the 
error is alleged to be in the allowing of a question, 
the question must be set out;*® !® the answer has 
also been required to be set out,*® but there is au- 


aS. Ala.—^Dabba v. L.atson. 98 So. 4 
210 Ala. 306. 

Colo.—Yolloway, Inc., v. Qarretson. 
8 P.2d 292, 87 Colo. 875—Conner 

V. Sullivan, 272 P. 628, 84 Colo. 
572—Heinricy v. Richart. 214 P. 
891, 73 Colo. 156. 

Conn—^Bernhardt v. Cappelletti, 183 
A. 576, 104 Conn. 501—Friedler v. 
Hekeler, 112 A. 651, 96 Conn. 29. 
111.—^People's Nat. Bank of Mon¬ 
mouth V. Femald, 252 IlLApp. 5— 
Burns ▼. Chlcaao & A. R. Co., 229 
IlLApp. 170. 

Iowa.—^Duncan v. Rhombera, 286 N. 

W. 638, 212 Iowa 889—Oeaterelch v. 
Leslie, 284 N.W. 229, 212 Iowa 105 
—In re Work*s Estate, 288 N.W. 
28. 212 Iowa 81—^Morrow v. Down¬ 
ing, 232 N.W. 488, 210 Iowa 1195 
—<Jary-Platt v. Iowa Electric Co., 
224 N.W. 89, 207 Iowa 1052—Mc¬ 
Adams V. Davis, 202 N.W. 515, 200 
Iowa 204—Goben v. McGee, 196 N. 
W. 1005—Selzer v. Hoppel, 191 N. 
W. 796. 

Mo.—Hannan, Hickey Bros. Const. 
Co. V. Chicago, B. & Q. R. Co., App., 
247 S.W. 436—Machen v. Cape Gir¬ 
ardeau-Jackson Interurban Ry. 

Co., App., 242 S.W. 181. 

Mont.—Clary v. Fleming, 198 P. 646, 
60 Mont. 246. 

Neb.—^Flaherty v. Carskadon, 63 N. 

W.2d 766, 166 Neb. 863. 

N.J.—Frank v. Security Ins. Co., 133 
A. 407, 102 N.J.Law 647. 

Pa—Commonwealth ex rel. Thomp¬ 
son V. Yarnell, 169 A. 870, 818 Pa. 
244. 

Sanner v. U. S. Transfer Co., 193 
A. 830, 127 Pa.Super. 191. 

S.D.—Filbert v. Hamilton, 181 N.W. 
838, 43 S.D. 626—Davis v. Davis, 
154 N.W. 799, 36 S.D. 836—Karsten 
▼. Root, 153 N.W. 932, 36 S.D. 111. 
Tenn.—Goodlln v. Hutson, 65 S.W. 
2d 217, 16 Tenn.App. 488—Remlne 
Memorial Co. v. Creamer, 64 S.W. 
2d 876, 16 Tenn.App. 437—Oliver 

V. Thomason, 13 Tenn.App. 307— 
Thompson v. Arnold & Co., 12 
Tenn.App. 169—^Elkin Motor Car 
Co. V. Ragland, 6 Tenn.App. 166. 

Tex.—Bettis v. Bettis, Civ.App., 88 
S.W. 2d 1076—Crawford v. Ram¬ 
sey, Civ.App., 73 S.W.2d 1064— 
Owenwood Oil Corporation v. 
Sweet, Civ.App., 263 S.W. 641— 
SchafI v. Scoggln, Civ.App., 202 S. 

W. 768, error refused. 

Ta.—Guntner v. Hughes, 129 S.E. 
239, 143 Va. 86. 

Wash.—Shelton v. Powers, 190 P. 

900, 111 Wash. 802. 

8 aj. p 1864 note 80. 

Reference to record generally see su¬ 
pra I 1266. 


Abasnoe of refszoaoo to folio warn- 
ksn 

Assignments purportedly relating 
to errors in the admission and rejec¬ 
tion of evidence, which made no ref¬ 
erence to the folio numbers of the 
record where the complained of rul¬ 
ings and exceptions thereto appeared, 
were insufficient under rule of court. 
Colo.—Craig v. Toteve, 110 P.2d 1117, 
107 Colo. 264. 

A bs s nc o of statomoBt of sxplaaatory 
facts 

Where plaintiffs assigned error in 
rulings on evidence, but there was no 
statement of explanatory facts, su¬ 
preme court of errors referred to ev¬ 
idence brought before It by plain¬ 
tiffs, so as to avoid a conclusion of 
error. 

Conn.—Sosnowski v. Lenox, 68 A.2d 
388, 133 Conn. 624. 

Befersnos to pages of reporter’s 
traasorlpt is an insufficient assign¬ 
ment of error. 

Ariz.—Boyce v. Brown, 77 P.2d 466, 
61 Ariz. 416. 

Asslgiiment held snaoleat 

An assignment of error “in admit¬ 
ting over the objection of plaintiff, 
Defendants* Exhibits A and B, as 
shown on pages 54 and 66 of tran¬ 
script,” was sufficient. 

N.M.—Kershner v. Trinidad Mill. & 
Min. Co., 189 P. 668, 26 N.M. 78. 

3 C.J. p 1370 note 33 [b]. 

Assigameat held lasollloleat 
Wash.—^Dunlap v. National Bank of 
I Commerce of Seattle, Ccntralla 
Branch, 177 P.2d 711, 27 Wash.2d 
229. 

863 Ala.—Spurlock v. J. T. Knight 
& Son. 20 So.2d 525. 246 Ala. 283. 
Ariz.—^Boyce v. Brown, 77 P.2d 466, 
61 Ariz. 416. 

N.J.—^Kearney v. Mallon Suburban 
Motors, 62 A 2d 692, 136 N.J.Law 
467—^Del Vecchio v. Hafiin Bus Co., 
60 A.2d 881, 136 N.J.Law 339— 
Arnolf Shoe Co. v. Chicarelli, 60 A. 
2d 884, 185 N.J.Law 141—Lannom 
Mfg. Co. V. Rassner, 26 A.2d 163, 
128 N.J.Law 366—Terminal Cab 
Co. y. Mikolasy, 26 A.2d 263, 128 
N.J.Law 276—Fleming v. McAteer, 
24 A.2d 882, 128 N.J.Law 188, af¬ 
firmed 28 A.2d 112, 129 N.J.Law 96 
—Harris v. Lahn. 4 A.2d 772. 122 
N.J.Law 91—Bacharach v. Mit- 
nick, 8 A.2d 92, 121 N.J.Law 401— 
Sansone v. Selvaggi, 2 A.2d 366, 
121 N.J.Law 274—Cook v. D. Ful¬ 
lerton & Co., 1 A.2d 421, 121 N.J. 
Law 163—McKernan v. Common¬ 
wealth Trust Co., 199 A. 712, 120 
N.J.Law 346, affirmed 3 A.2d 688, 
121 N.J.Law 639—Meserve v. 
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Traverso, 197 A. 64. 119 N.J.Law 
666—Hahn v. Metropolitan Life 
Ins. Co.. 188 A. 146, 116 N.J.Law 
126—Jacob Ruppert v. Jernstedt & 
Co., 182 A. 900, 116 N.J.Law 214— 
Meeks v. Van Keuren & Sons, 182 
A. 867, 116 N.J.Law 102—Pintenics 
V. Menwig, 172 A. 377, 118 N.J.Law 
4—Diamond Rubber Co. v. Feld- 
stein, 171 A. 816, 112 N.J.Law 614, 
affirming 166 A. 710, 11 N.J.Misc. 
457—Miller v. Ne .ark Hardware 
Co., 170 A. 669, 112 N.J.Law 800— 
Kleinman v. Globe & Rutgers Fire 
Ins. Co., 168 A. 648, 111 N.J.Law 
374—Brodsky v. Red Raven Rub¬ 
ber Co., 168 A. 440, 111 N.J.Law 
45.3—Loeb v. Cook, 166 A. 184, 110 
N.J.Law 417—Fullmer v. Scott- 
Powell Dairies, 166 A. 129, 111 N.J. 
Law 44—^Feldman v. Jacob Branf- 
man & Son, 166 A. 126, 111 N.J. 
Law 37—Ciccone v. Colonial Life 
Ins. Co. of America, 164 A. 444, 110 
N.J.Law 276—Carlisle v. Winant, 
164 A. 297, 110 N.J Law 333—State 
Highway Commission v. Mayor 
and Board of Aldermen of Town of 
Dover, 162 A. 749, 109 NJ.Law 
303—Booth v. Keegan, 159 A. 402, 
108 N.J.Law 538. 

Brant v. Kieser, 176 A. 318. 18 N. 
J.Mlsc. 116—Smith v. Smith, 169 A. 
716, 12 N.J.Miso. 37, affirmed 174 A. 
768, 113 N.J.Law 606—Bowen v. 
State Highway Commission, 136 A. 
340, 5 N.J.Misc. 10 

Or.—Hallowell v. Bird. 238 P.2d 217, 
193 Or. 264—Scheufele v. Newman, 
210 P.2d 673, 187 Or. 263. 

Tenn.—Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

Setting out at length 
N.J —Claypoole v. Motor Finance 
Corp., 16 A.2d 794, 126 N.J.Law 440 
Answers competent or Incompetent 
Assignments which asserted mere¬ 
ly that chancellor erred in sustaining 
objections to certain questions, and 
failed to set out answers thereto held 
insufficient under court rule requir¬ 
ing assignments to show error and 
prejudice specifically, where from na¬ 
ture of questions answers might have 
been either competent or incompe¬ 
tent. 

Tenn.—Patton v. Hardison, 101 S.W. 

2d 698, 20 Tenn.App. 685. 

26>10 Ind.—Guerrettaz v. Public 

Service Co. of Ind., 87 N.E.2d 721, 
227 Ind. 656. 

as. Ind.—Guerrettaz v. Public Serv¬ 
ice Co. of Ind., supra. 

Pa.—City of Philadelphia v. Conway, 
101 A. 472, 267 Pa. 172—Hopkins 
V. Tate, 99 A. 210, 266 Pa. 66. 

Hoeveler-Stutz Co. v. Cleveland 
Motor Sales, 92 Pa.Super. 426— 



6 G.J.S. 

thority to the contrary.a^ If the error assigned is 
refusal of the court to permit a witness to answer 
a question, the assignment must show what an¬ 
swer the witness was expected to make, or would 
have made,28 its materiality, and that the judge 
was informed of the expected answer at the time 
of the ruling.29 

An assignment of error as to the admission or 


exclusion of evidence is m some jurisdictions re> 
quired to state the name of the witness or witnesses 

involved.^® 

The general rule, discussed supra § 12S5, that 
the assigning of error to one ruling or decision rais¬ 
es no question as to the correctness of another ap¬ 
plies with respect to objections to the admission or 
exclusion of evidence.*^ 


Blumberaer v. Bemot, 88 Pa Super. 
81. 

87. N.J.—^Vlnlk v. Niagara Fire Ins. 

Co., 174 A. 753, 118 N.J.Law 406 
a& Ga.—^Barfield v. Aiken, 74 S.E.2d 
100, 209 Ga. 483—^Mickle v. Moore. 
4 S.E.2d 217, 188 Ga. 444—Lee v. 
Holman, 193 S.E. 68, 184 Ga. 694— 
Duncan v. Coleman, 144 S.E. 18, 
166 Ga. 632—^Winkles v. Drake, 141 
S.E. 67, 166 Ga. 335—Wyche v 
Bank of Campbell County, 130 S.E. 
666, 161 Ga. 329—Clare v. Drexler, 
110 S.E. 176, 162 Ga. 419—Cobb v. 
Coffey, 99 S.E. 864, 149 Ga. 264. 

Van Gundy v. Wilson, 66 S.E.2d 
98, 84 Ga.App. 429—J. B. Colt Co. 
V. Wheeler, 120 S.E. 792, 31 Ga.App. 
427. 

Tenn.—Bishop v. Botto, 65 S.W.2d 
834, 16 Tenn.App. 178. 

Tex.—Citizens' Garage Co. v. Wilson, 
Civ.App., 262 SW. 186. 

Va—^Home Beneficial Ass’n v. Clark, 
148 SE 811, 162 Va. 716. 

8 C.J. p 1371 note 35. 

Absenoe of offer of proof 

Ind.—Hire v. Pinkerton, App., 127 N. 

E 2d 244. 

Expert witness 

Where assignments complain of the 
exclusion of expert testimony, the 
ovidence complained of or to what 
the witness would have testified 
should bo set out under assignment 
of error. 

Tenn.—Bishop v. Botto, 65 S.W.2d 
834, 16 Tenn App. 178. 
•Oross-examlnation 
Ga,—City of La Grange v. Pound, 177 
S.E. 762, 60 Ga.App. 219—Macon 
Union Co-op. Ass’n v. Chance, 122 
S.E. 66, 81 Ga.App. 636. 

:8 C.J. p 1371 note 35 [a]. 

:&9. Ga.—Porter v. Chester, 66 S.E. 2d 
729, 208 Ga. 309—Ellopolo v. Eic- 
holz, 131 S.E. 889, 161 Ga. 823— 
Stelnheimer v. Bridges, 91 S.E. 19, 
146 Ga. 214. 

Van Gundy v. Wilson, 66 S.E.2d 
98, 84 Ga.App. 429—Carson v. Blair, 
121 SE. 617, 31 Ga.App. 60—Ward 
V. Johnson, 98 S.E. 405, 23 Ga.App 
479—Bank of Adel v. Hutchinson, 
89 S.E. 492, 18 Ga.App. 418. 

Tex.—Brand v. Lindale Canning Co., 
Civ.App., 86 S.W.2d 323, error dis¬ 
missed. 

8 C.J, p 1871 note 36. 

30. Ala.—Smith v. Klfer, 62 So.2d 
899, 86 Ala.App. 79. 


Ga.—Lee v. Holman, 193 S.E. 68, 184 
Ga. 694—Clare v. Drexler, 110 S.E. 
176, 162 Ga. 419—Nall v. Nall, 92 S. 
E.2d 109, 212 Ga. 299—Hieber v. 
Buchanan, 44 S.E.2d 647, 202 Ga. 
831. 

Mutual Canning Co. v. De Guen¬ 
ther. 99 S.E. 319, 23 Ga.App. 746. 
Ind.—Guerrettaz v. Public Service Co. 

of Ind , 87 N.E.2d 721, 227 Ind. 556. 
Mo.—School Dist. of Kansas City v. 
Phoenix Land & Improvement Co„ 
249 S.W. 61, 297 Mo. 332. 

Wheeler v. Cantwell, App.. 140 S. 
W.2d 744—Martin v. Connor, 128 S. 
W2d 309, 233 Mo.App. 1024—Mc¬ 
Gee V. St. Joseph Belt Ry. Co., 98 
S.W.2d 1111, 233 Mo App. 111. 

N.J —Kearney v. Mallon Suburban 
Motors, 62 A.2d 692, 136 N.J.Law 
467—^Arnoff Shoe Co. v. Chlcarelli, 
60 A.2d 834, 136 N.J.Law 141— 
Disabled American Veterans of 
World War, Department of Rehabil¬ 
itation V. Malone, 26 A.2d 68, 128 N. 
J.Law 300—Terminal Cab Co. v. 
Mlkolasy, 26 A.2d 253, 128 N.J.Law 
276—Fleming v. McAteer, 24 A.2d 
882, 128 N J.Law 188, affirmed 28 A. 
2d 112, 129 N.J.Law 96—Harris v. 
Lahn, 4 A.2d 772, 122 N.J.Law 91— 
Bacharach v. Mitnick, 3 A. 2d 92, 
121 N.J.Law 401—Sansone v. Sel- 
vaggi, 2 A.2d 366, 121 N.J.Law 274 
—Meserve v. Traverse, 197 A. 64, 
119 N.J.Law 666—Jacob Ruppert v. 
Jernstedt & Co., 182 A. 900, 116 N. 
J.Law 214—Meeks v. Van Keuren 
& Sons, 182 A. 867, 116 N.J.Law 102 
—Pintenics v. Menwig, 172 A. 377, 
113 N.J Law 4—Diamond Rubber 
Co. V. Feldstein, 171 A. 816, 112 N. 
J.Law 614—Miller v. Newark Hard¬ 
ware Co, 170 A. 669, 112 N.J.Law 
300—Brodsky v. Red Raven Rub¬ 
ber Co., 168 A. 440, 111 N.J.Law 463 
— Loeb V. Cook, 166 A. 134, 110 N. 
J.Law 417—Fullmer v. Scott-Pow- 
ell Dairies, 166 A. 129, 111 N.J.Law 
44—Feldman v. Jacob Branfman & 
Son, 166 A. 126, 111 N.J.Law 37— 
Ciccone v. Colonial Life Ins. Co., 
164 A. 444, 110 N.J.Law 276—Car¬ 
lisle V. Winant, 164 A. 297, 110 N. 
J.Law 333—Booth v. Keegan, 169 
A. 402, 108 N.J Law 638. 

Smith V. Smith, 169 A. 716, 12 N. 
J.Misc. 37, affirmed 174 A. 758, 113 
N.J Law 606—Bowen v. State 
Highway Commission, 135 A. 840, 
6 N.J.Misc. 10. 

Pa.—Sanner v. U. S. Transfer Co., 193 
A. 830, 127 Pa.Super. 191. 
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Tex.—^McBroom v. Weir, Civ.App., 21 > 
S.W. 866. 

Sheriff 

An assignment alleging that the 
sheriff of the county gave the testi¬ 
mony objected to sufficiently identi¬ 
fied the witness and was not defec¬ 
tive on the ground that the witness 
whose testimony was offered was 
not identified by name. 

Ga.—Cuzzourt v. Popham, 199 S.E. 

848, 68 Ga.App. 768. 

31. Ala.—Hatfield v. Riley, 74 So. 
880, 199 Ala. 388. 

Ariz.—Southwest Hay & Grain Co. T. 

Young, 189 P. 244, 21 Ariz. 406. 

Fla.—^Railway Exp. Agency v. Brab¬ 
ham, 62 So.2d 713. 

Iowa.—Mitchell v. Beck, 166 N.W. 
428, 178 Iowa 786, rehearing de¬ 
nied 160 N.W. 232, 376 Iowa 786. 
Okl.—<3ulf, G & S F. Ry. Co. v. Wil¬ 
liams, 152 P. 396, 49 Okl. 126. 

Tex.—National Compress Co. v. Ham¬ 
lin, 269 S.W, 1024, 114 Tex. 876, Na¬ 
tional Compress Co. v. Hamlin, 264 
S.W. 488, International Travelers' 
Ass'n V. Griffing, 264 S.W. 263, 
Chapman v. Leaverton, 263 S.W. 
1083, L. B. Price Mercantile Co. v. 
Moore, 263 S.W. 667, Mims v. Hun- 
kon. 262 S.W. 930, and Texas & N. 
O. Ry. Co. V. Wagner, 262 S.W. 
902. 

Texas & N. O. R. Co. v. Bam- 
house, Civ.App., 293 S.W.2d 261, er¬ 
ror refused no reversible error. 

3 C.J. p 1372 note 39. 

Error In directing verdict 

An assignment of error to the di¬ 
rection of a verdict is sufficient to 
bring under review an assignment of 
error on a ruling on the admissibil¬ 
ity of evidence. 

Ga.—J. H. McKenzie's Sons & Co. v. 
Consolidated Lumber Co., 82 S.E. 
1062, 142 Ga. 376. 

Error in finding facts 

(1) An assertion, in an assignment 
directed to propriety of a finding of 
fact by trial court, that such finding 
is not sustained by competent evi¬ 
dence, is insufficient as an assign¬ 
ment that court erred in overruling 
objections to evidence. 

Tenn.—State ex rel. McConnell v. 
First State Bank, 124 S.W.2d 726, 
22 Tenn.App. 677. 

(2) An assignment that trial court 
erred in finding certain facts Is not 
sufficient to raise question of alleged 
error in admitting Incompetent evi- 
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§ 1264 ^) AmiAL A mam 

Shaaring prejudice. It has been held that assign* 
ments of ertor in the admission or exclusion of eri- 
dence should show the effect of the admission or ex¬ 
clusion and prejudice or injury,as by influencing 
the decision of the trial court, or that the ex¬ 
cluded evidence would have benefited the com¬ 
plaining party.**-^® 

Support in record. In accordance with the gen¬ 
eral rules considered supra §§ 1257, 1258, an assign¬ 
ment of error in the admission or exclusion of evi¬ 


dence shotdd find sup|)Oft in the record.®^ 

b. Statement of Grounds of Objection 

An aaslgiiment as to tho admiMlon or oxeluslon of 
ovidonoo must oonorally ahow in what raspoot the actiprv 
eomplalnod of waa orronaoua, with tho grounda or raaaona. 

An assignment of error as to the admission or 
exclusion of evidence must be sufficient to point out 
in what particular respect the action complained 
of was erroneous and the grounds or reasons for 
the contention, unless the error is manifest;®^ and 


denoa to provo thoaa facta; only 
quaation which auoh an aaaianmant 
raiaee ia aufflolency of evidence to 
support findings, and in determining 
that, supreme court cannot assume to 
separate competent from Incompetent 
evidence, but must consider all of it 
as being in case without objection, 
no error being assigned in its admis¬ 
sion, 

Minn.—Appeal of Borstad, 46 N.W.Sd 
628, 686 Minn. 666—Ellison v. Fox, 
88 N.W. 868, 88 Minn. 454. 

MBolanoy of complaint 
An assignment of error, merely 
questioning the sufficiency of the 
complaint as one on open account be¬ 
cause omitting to state expressly 
that it was founded on such an ac¬ 
count, raises no question affecting the 
competency as evidence of plaintiff's 
verified statement under Civ.Code 
(1918) par 1766. 

Arlz.—Southwest Hay & Grain Co. v. 
Young, 189 P. 244, 21 Arlz. 405. 

Walght or gofiioioaoy of ovldenoa 

(1) An assignment of error com¬ 
plaining of the insufficiency of evi¬ 
dence did not present the question 
of the admissibility of certain evi¬ 
dence. 

Okl.—Gulf, C. A S. P. Ry. Co. v. Wil¬ 
liams. 152 P. 395, 49 Okl. 126. 

(2) Where record was presented In 
reviewing court on one assignment 
of error to effect that Judgment was 
unsupported by evidence and con¬ 
trary to weight of evidence, no ques¬ 
tion arose on admission of testi¬ 
mony. 

Tex.—Shoop T. Shoop, Civ.App., 114 S. 
W.2d 873. 

Undisputed facts la stideaoe 
An assignment challenging the 
judgment as contrary to undisputed 
facts in the evidence does not com¬ 
plain of a ruling excluding the evi¬ 
dence. 

Tex.—National Compress Co. v. Ham¬ 
lin, 269 S.W. 1024, 114 Tex. 875. 

Asstgnmsnt hold sulBolsat 
Tex.—Texas Power & Light Co. v. 
Herlng, 224 S.W.2d 191. 148 Tex. 
860. 

•8, C!al.—^In re Volen's Estate, 668 P. 

2d 658, 121 C.A.2d 161. 

CtaL—Mickle v. Moore, 4 B.B.2d 217, 


188 Oa. 444—Beall v. Mineral Tone 
Co.. 146 S.B. 478, 167 Qa. 667. 

Carter v. State. 90 S.E.2d 678, 98 
Oa.App. 12—^Wade v. Roberts, 80 S. 
E.2d 728, 89 Qa.App. 607—Ward v. 
Johnson, 98 8.E. 406, 28 Qa.App. 
479. 

Idaho.—McShane v. Quillln, 877 P. 
664, 47 Idaho 642. 

Mo.—^Richards v. Earls, 133 S.W.Bd 
881, 346 Mo. 860—Span v. Jackson 
Walker Coal A Mining Co., 16 S.W. 
8d 196, 882 Mo. 158. 

Alford v. Thomas. 168 S.W.2d 
856, 236 Mo.App. 1099—Johnston v. 
City of St Louis, App., 188 S.W.2d 
666—Martin v. Bulgln, App., Ill S. 
W.2d 968—^Fagan v. Brock Motor 
Car Co.. App., 282 S.W. 135. 

Wyo.—Watson v. Kllndt 280 P.2d 
282, 78 Wyo. 402. 

Review dependent on prejudice to 
rights of party in general see in¬ 
fra I 1676. 

Oreatioa of false and prejudicial is¬ 
sue 

An assignment of error on the ad¬ 
mission of evidence, complaining that 
it creates a false and prejudicial Is¬ 
sue, must, In order to be complete, 
set out how the evidence was preju¬ 
dicial and what false issue was cre¬ 
ated. 

Ga.—Esslg v. Cheves, 44 S.E.2d 712, 
76 Ga.App. 870. 

Subsequent opportnuity to cure error 
An assignment of error in exclud¬ 
ing testimony, without showing, that 
appellant did not subsequently have 
full opportunity to present ^t, is 
without merit 

Idaho.—^McShane v. Qulllin, 277 P. 

664, 47 Idaho 542. 

Belevaacy and materiality 

The assignment and record should 
disclose the relevancy and materi¬ 
ality of evidence alleged to have been 
erroneously excluded. 

Pa.—Majane v. Winkelman, 66 Pa.Su- 
per. 491—Green v. Smith, 68 Pa. 
Super. 689. 

32.6 Arlz.—Tucson Federal Sav, 4b 
Loan Ass'n v. Aetna Inv. Corp., 246 
P.2d 423, 74 Aril. 168. 

38.10 Ga.—^Van Gundy v. Wilson, 66 
S.E.2d 93, 84 Ga.App. 429, 

38. Iowa.—Holt V. Marshall, 191 N. 
W. 294. 


Tex.—American Exchange Nat. Bank 
v. Jeffries. Civ.App., 86 S.W.2d 668 
—^Haverbekken v. Johnson, Civ. 
App., 228 S.W. 266—Sanford v. 
John Finnlgan Co., Civ.App,, 169 
8.W. 684. 

I Asitgnmeat not sustained 

An assignment of error complain¬ 
ing that books of account were erro¬ 
neously received is not sustained by 
a record merely showing that such 
books and their separate pages were 
offered In evidence, with an affirma¬ 
tive showing that they were not in 
fact admitted or introduced. 

Iowa.—Nebraska & Iowa Steel Tank 
Co. V. S. L. Collins Oil Co., 178 N.W. 
911, 187 Iowa 186. 

(2) Assignment that trial court err¬ 
ed in refusing to permit defendants' 
attorney to fully cross-examine one 
of plaintiff’s witnesses was not sup¬ 
ported by showing that court had 
sustained objections to numerous 
questions, on which account no error 
was assigned, where examination of 
the record failed to disclose that 
court had limited the cross-examina¬ 
tion of the witness. 

N.M.—Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 

Olroumstaaoes not shown by testl. 
mony 

An assignment which concerns the 
admission of evidence and is based 
on alleged circumstances not shown 
by the testimony will not be consid¬ 
ered in the supreme court of appeals 
as covering circumstances so shown 
but differing materially from those 
recited in the assignment. 

W.Va.—Jones v. Ambrose, 88 S.E.2d 
263, 128 W.Va. 716. 

34. Ala.—-William B. Hardin, Inc., 
V. Harden, 197 So. 94, 29 Ala.App. 
411. 

Arlz.—^Edwards v. Gaston, 252 P.2d 
786, 75 Arlz. 131—Tucson Federal 
Sav & Loan Ass’n v. Aetna Inv. 
Corp., 246 P.2d 423, 74 Arlz. 168— 
In re Graham’s Estate, 289 P.8d 
865, 78 Arlz. 179—^Meyer v. Killings- 
worth, 288 P.2d 1097, 78 Arlz. 148 
—Arnett v. Clack, 224 P. 826, 28 
Arlz. 266. 

Cal.—In re Volen's Estate, 268 P.td 
668, 121 C.A.2d 161—Riedman v- 
Barkwill, 84 P.2d 744, 139 C.A. 664- 
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it must not be vague and general in this respect.** 

0. Joinder of Errors in One Assignment 
An assignment Including mors than one error as to the 
admission or exclusion of evidence Is bsd unless good as 
to all Inetanoes of error asserted. 


APPEAL ft EimOft § 1264(2) 

Two or more errors with respect to the admission 
or exclusion of evidence should not be joined in 
one assignment,** for if any of the rulings com¬ 
plained of are correct the assignment will be over- 


Colo.—Buchanan ▼. Burgess 62 P.2d 
465. 99 Colo. S07. 

Conn.—Cooke v. Weed, 97 A. 765, 90 
Conn. 644. 

Oa.—^Bowman v. Olvens, 9 S.E.2d 838, 
190 Oa. 622—^De Vaughn v. Qrifflth. 
Ill B.BL 416, 152 Oa. 760. 

Blaok T. Columbia Phonograph 
Co., 182 S.B. 78, 62 Oa.App. 48— 
Fowler v. Bradbury, 164 S.B. 472, 
46 Ga.App. 369—Townsend v. 
Hames, 161 S.E. 666. 40 Oa.App. 
834—Wilson v. McConnell, 138 S.B. 
244, 86 Oa.App. 767—Savannah 

Blectrlo Co. v. Thomas. 118 S.E. 
481, SO Ga.App. 406, transferred 
118 S.B. 806, 164 Oa. 258—Georgia 

R. ft Banking Co. v. Wallis, 116 

S. B. 888, 29 Oa.App. 706—Saunders 
Bros. V. Payne, 116 S E. 849, 29 Oa. 
App. 616—City of La Orange v. 
Cotter, 116 S.E. 204, 29 Ga.App. 
677—Central of Georgia By. Co v. 
8. R. Jaques ft Tinsley Co., 98 S.E. 
867, 28 Oa.App. 396—Barrett v. Ex¬ 
change Ban^ 94 SE. 818, 21 Ga 
App. 636. 

ZIL—People's Nat. Bank of Mon¬ 
mouth y. Fernald. 252 Ill.App. 6— 
Stewart v. Clark, 194 Ill.App. 2. 
Ind.—^Johnson v. Gephart, 117 N.B. 

270, 66 Ind.App, 322. 

Iowa.—^Dailey v. Standard Oil Co, 
236 N.W. 766, 213 Iowa 244—Lein 
V. John Morrell ft Co., 224 N.W. 
676, 207 Iowa 1271—Chadlma v. 
Kovar, 160 N.W. 691, 168 Iowa 886. 
Mo.—Richards v. Earls, 138 S.W.2d 
881, 345 Mo. 260. 

Alford V. Thomas, 162 S.W.2d 
866, 286 Mo.App. 1099—Stratman 
V. Norge Co. of Missouri, 124 S.W. 
2d 672, 233 Mo.App. 690—Warren 
V. Davis, App., 97 S.W.2d 169— 
Chandler v. Guenther, App., 96 S.W. 
2d 638—^Moore v. Great Atlantic ft 
Paciflc Tea Co., 92 S.W.2d 912, 280 
Mo.App. 496—University Bank v. 
Major, App., 83 S.W.2d 924—Miller 
V. Mutual Ben. Health ft Accident 
Ass’n, App., 80 S.W.2d 201—Le Clair 
V. Le Clair, App., 77 S.W.2d 862— 
People’s Bank of Queen City v. Mt~ 
na Casualty ft Surety Co., 40 S.W.2d 
636, 225 Mo.App. 1113—Severson v. 
Dickinson, 269 S.W. 618, 216 Mo. 
App. 672. 

N.J.—King v. Steglltz. 166 A. 146, 111 
N.J.Law 11. 

N.C.—Buxton White Seed Co. v. Rob¬ 
ert T. Cochran ft Co., 166 S.B. 364, 
208 N.C. 844. . 

Tex.—Sperry v. Venable, Civ.App., 112 
S.W.2d 1069, error dismissed— 
Blakeney v. Johnson County, Civ. 
App., 268 S.W. 883—Guyler v. Guy- 
ler, Civ.App., 220 S.W. 604. 


Va.—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 S.E. 681, 161 Va. 642—Virginia 
Iron, Coal ft Coke Co. v. Odle's 
Adm’r, 105 S.B. 107. 128 Va. 280. 

8 C.J. p 1872 note 41. 

Docnmeatagy evldeaoe 
Ga.—^Deen v. Baxley State Bank. 8 8. 
B.2d 689, 62 Ga.App. 686. 

Quallfloatioa of witness 
Assignments of error, complaining 
of the admission of testimony on the 
ground that witness is not Qualified, 
will be overruled, where they omit 
the preliminary examination of the 
witness with respect to his Qualifica¬ 
tions to testify. 

Pa.—Fuoss V. Tipton Water Co., 96 A. 
984, 261 Pa. 68—^Parry v. Cambria 
ft I. R. Co., 98 A. 886, 247 Pa. 169. 

Gompelliag answer to gnestioas on 
cross-examination 

Ind.—Hire v. Pinkerton, App., 127 N. 
E.2d 244. 

Exclusion of Impeaching statement 

On assignment for exclusion of al¬ 
legedly impeaching statement, where¬ 
in appellant did not point out how 
statement tended to impeach, review¬ 
ing court would not search record, 
but would accept finding of trial 
court that statement did not impeach. 
Mo.—Gosnell v. Camden Fire Ins. 
Ass’n of Camden, N. J., App., 109 S. 
W.2d 69. 

Claim under direct liead or head of 
argument 

Rules that assignments of error 
must disclose what objections were 
made when testimony was offered 
and that the objectionable testimony 
must be pointed out are best com¬ 
plied with by giving the reasons for 
the claim of error under the direct 
head; but appellate court will re¬ 
view assignment of error concern¬ 
ing wrongful admission if reQuire- 
ments of the rules are met under 
briefs, points, and authorities under 
the head of argument. 

Mo.—Stratman v. Norge Co. of Mis¬ 
souri, 124 S.W.2d 672, 288 Mo.App. 
690. 

Ahssnoo of **seal*’ • 

In trespass to try title, a docu¬ 
ment which was admitted without ob¬ 
jections being preserved in any as¬ 
signment of error, except that it did 
not bear the "seal” of those execut¬ 
ing it, would be given all the effect 
it purported, as though admitted 
without objection. 

Tex.—^Pena v. Frost Nat. Bank, Civ. 
App., 119 S.W.2d 612, error refused. 
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WoupaarmeoLt of tax ox note latro- 
dnoed 

Assignment of error In admitting 
evidence of note without affirmative 
showing of payment of registration 
tax, as reQUlred by statute, held in¬ 
sufficient to raise Question of nonpay¬ 
ment of tax on note introduced In 
evidence without objection. 

Okl.—^Zusman v. First State Bank 
of Lovell, 63 P.2d 760, 178 Okl. 880. 

35. Ala.—^Hall v. Pearce, 96 So. 608, 
209 Ala. 897—Slaughter v. Green, 
87 So. 868, 206 Ala. 250. 

McNutt V. Abercrombie, 84 8a 
426, 17 Ala.App. 204. 

Ariz.—Tucson Federal Sav. ft Loan 
Ass’n V. Aetna Inv, Corp., 246 P.2d 
423, 74 Ariz. 163. 

Colo.—Gibson v. Neikirk, 66 P.2d 487, 
98 Colo. 889. 

Ga.—Boone v. Loggins, 178 S.B. 716, 
178 Ga. 471—Clare v. Drexler, 110 
S.E. 176, 152 Ga. 419—Golightly v. 
Atlanta ft W. P. R. Co., 96 S.B. 683, 
148 Ga. 20. 

Pelham ft H. R. Co. v. Walker, 
108 S.E. 814, 27 Ga.App. 898. 

Iowa.—^Monona County v. Gray, 208 
N.W. 26, 200 Iowa 1133—^Mondamln 
Bank v. Burke, 147 N.W. 148, 166 
Iowa 711. 

Mo.—Massey-Harris Harvester Co. v. 
Quick, App., 87 S.W.2d 446—^Arts 
V. Bannan, App., 71 S.W.2d 796— 
Gilstrap V. Osteopathic Sanatorium 
Co., 24 S.W.2d 249, 224 Mo.App. 798 
—Evans v. Williams, 4 S.W.2d 867, 
222 Mo.App. 706. 

Tex.—Goeke v. Baumgart, Civ.App., 
92 S W.2d 1047—Texas Pipeline Co. 

V. Ennis, Civ.App., 44 S.W.2d 773— 
Western Union Telegraph Co. v. 
Gresham, Civ.App., 223 S.W. 1062— 
Brady v. Richey ft Casey, Civ.App., 
187 S.W. 508. 

36. Ala.—Johnson Bros. v. Storrs- 
Schaefer Co., 140 So. 885, 26 Ala. 
App. 78. 

Iowa.—^Handlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 165 N.W. 
802, 178 Iowa 452. 

Mich.—Greenleaf v, Lambert, 168 N. 

W. 868, 192 Mich. 411. 

N.C.—Keith V. Wilder, 86 S.B.2d 444. 
241 N.C. 672. 

N.D.—^Erickson v. Wiper, 167 N.W. 
692, 88 N.D. 193. 

Or.—Powder Valley State Bank v. 

Hudson, 144 P. 494, 74 Or. 191. 

Pa.—Jaffa v. Lipsky Bros., 140 A. 889, 
291 Pa. 470—Tork Mfg. Co. v. Chel- 
ten Ice-Mfg. Co.. 123 A. 827, 278 
Pa. 861—^In re Snodgrass, 110 A, 
298, 267 Pa. 494—North Shore R. 
Co. V. Pennsylvania Co., 96 A. 890, 
261 Pa. 446. 
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However, several exceptions as to one 
matter may be grouped under one assignment of 
error, 

Where appellant groups together, in one assign¬ 
ment of error, the action of the lower court in 
overruling his objection to the introduction of two 
objects in evidence, and the record discloses that 
tbe court made no ruling on the objection as to the 
introduction of one of the objects, the assignment 
of error as to the other object cannot be con¬ 
sidered.®^*^® 

§ 1264(3). -Weight and Sufficiency 

a. In general 


6 C.J.S, 

b. Verdict, findings, or judgf.\ent con¬ 
trary to law and evidence 

c. Assignment of one error as affecting 
consideration of another 

d. Joint assignments 

a. In General 

AMlgnmentt of error directed toward the weight and 
aufflcleney of the evidence muat point out the particulars 
wherein It la InaufTIcient, and an aaeignment that the ver¬ 
dict, finding, or Judgment la not aupported by, or la 
against, the evidence is ordinarily Insufficient. 

An assignment of error in general terms that the 
evidence is insufficient, or that the judgment or 
decision is not supported by, or is contrary to, or 
against, the evidence,®® or that the judgment or 


Tex.—Chapman v. Kieman, Clv.App.. 
276 S.W. 802—Shaw v. Thompson 
Bros. Lumber Co., Clv.App., 177 S. 
W. 674. 

8 C.J. p 1872 note 40. 

‘‘Blaalcot’* assignment Is bad 
N.J.—Frankowskl v. Lawrence Motor 
Car Co., 176 A. 897, 114 N.J.Law 326 
—Winfield V. Saunders, 147 A. 637, 
106 N.J.Law 680. 

^Vnltlfaxloiis*’ assigninent may be 
disregarded. 

Tex.—^Kaplan v. Cold Springs Utility 
Co., Civ.App., 76 S.W.2d 684, follow¬ 
ed in Covert v. Cold Springs Util¬ 
ities Co., 79 S.W,2d 1118—St. Paul 
Mercury Indemnity Co. v. Mullins, 
Civ.App.. 73 S.W.2d 932—Hanks v. 
Hamman, Civ.App., 282 S.W. 936, 
reversed on other grounds. Com. 
APP.. 288 S.W. 148, and set aside on 
other grounds, Com.App., 289 S.W. 
998—^Humble Oil & Refining Co. v. 
Davis, Civ.App., 282 S.W. 930, modi¬ 
fied in other respects, Com.App., 
296 S.W. 285—Johnson v. Frost, 
Clv.App., 229 S.W. 668—Washing¬ 
ton V. Giles, Civ.App., 220 S.W. 
439. 

'‘Omaibns** assignment Is bad 

Iowa.—Olson v. New York Life Ins. 
Co., 295 N.W. 833, 229 Iowa 1073. 

Hors than one ruling in each para» 
graph 

(1) Where appellant, assigning er¬ 
rors in rulings on evidence, present¬ 
ed more than one distinct ruling in 
each paragraph dealing with them 
and addressed general assignment to 
paragraph as whole, rulings were not 
presented in form affording proper 
basis for appellant's claim. 

Conn.—Croughwell v. Chase Brass & 
Copper Co., 20 A.2d 619, 128 Conn. 
110 . 

(2) Where an assignment was di¬ 
rected in general terms to all rulings 
on evidence during testimony includ¬ 
ed in single paragraph of finding and 
there were different rulings in course 
of testimony of same witness, the as-, 


signment was insufilcient to require 
consideration. 

Conn.—Calkins v. Liggett Drug Co., 
197 A. 693, 124 Conn. 14. 

Separate parts of letter 
If separate and distinct portions 
of a letter are objected to as evi¬ 
dence, and the objector wishes such 
separate objections considered, they 
should be presented in separate and 
distinct assignments. 

Tex.—Bobbitt v. Bobbitt, Clv.App, 
223 S.W. 478, dismissed for want of 
Jurisdiction. 

Xmpeaehment of three witnesses 

Assignment based on exclusion of 
testimony for impeachment of three 
witnesses was defective as in viola¬ 
tion of rule requiring that each error 
relied on be speeifled particularly and 
by itself. 

Pa.—Fisher v. Allegheny County, 188 
A. 196, 324 Pa. 471. 

37. Ala.—Alabama Water Co. v. Wil¬ 
son, 107 So. 821, 214 Ala. 364—Ma¬ 
lone V. Reynolds, 105 So. 891, 213 
Ala. 681—Dabbs v. Letson, 98 So. 
4, 210 Ala. 306—^Hamilton v. Cran¬ 
ford Mercantile Co., 78 So. 401, 201 
Ala. 403. 

Northwestern Rug Mfg. Co. v. 
Russellville Furniture & Mercantile 
Co., 116 So. 314, 22 Ala.App. 404— 
Morton v. Clark, 66 So. 408, 10 Ala. 
App. 439. 

Ga.—^Wood v. Cauthen, 149 S.E, 138, 
168 Ga. 766. 

Elli.s v. Riley, 90 S.E. 724, 18 Ga. 
App. 778. 

Idaho.—Rogers v. Crockett, 238 P. 
894, 41 Idaho 336. 

Iowa.—Handlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 156 N.W. 
802, 173 Iowa 462. 

Minn.—Carr v. W. T. Grant Co., 246 
N.W. 743, 188 Minn. 216. 

Tex.—Texas Employers' Ins. Ass'n 
V. Arnold, Civ.App., 62 S.W.2d 609, 
reversed on other grounds 92 S.W. 
2d 1019, 127 Tex. 245. 

▲ssigamsats grouped and argued 
as single propositloa, relating to tri¬ 
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al court's sustaining objections to 
questions to witnesses to test their 
bias or interest in case, could not be 
sustained, where one or more of such 
objections were properly sustained. 
Ala.—Chenault v. City of Russell¬ 
ville, 169 So. 706, 283 Ala. 60. 

37.5 N.C.—Dobias v. White, 83 S.E. 

2d 785, 240 N.C. 680. 

Privileged testimony; parol evidence 
Where plaintiffs objected in trial 
court to admission of allegedly priv¬ 
ileged testimony, and to admission 
of parol evidence, the several excep¬ 
tions to the respective matters were 
properly grouped under two assign¬ 
ments of error. 

N.C.—Dobias v. White, supra. 

37.10 Ala—Shaw v. Bailey, 66 So. 
2d 123, 36 Ala.App 250, certiorari 
denied 55 So.2d 135, 256 Ala. 405. 

38. Ariz—Boyoe v. Brown, 77 P.2d 
465, 61 Ariz 416—Merryman v. 

Sears, 72 P.2d 943, 60 Ariz. 412— 
Arizona Realtors v. Lester, 229 P. 
90, 26 Ariz. 578. 

Cal —Mazuran v. Stefanich, 272 P. 
772, 95 C.A. 327. 

Colo.—Smookler v. Nicoll Bros. Oil, 
69 P.2d 306, 100 Colo 587—Miller 
V. O'Brien, 223 P. 1088, 76 Colo. 
117. 

Ga.—Greenwood v. Ledford, 166 S.E 
839, 46 Ga.App. 123. 

Idaho.—Howell v. Kahn, 245 P. 86, 42 
Idaho 277. 

Ind—La Salle Extension University 
V. Kronewlttler, 86 N.E.2d 707, 119 
Ind. App. 341—City of El wood v. 
Wilson, 47 N.E.2d 166, 113 Ind.App. 
149—Myers v. Milford, 8 N.E.2d 
1018, 103 Ind.App. 484—Evans v. 
Rutherford, 131 N.E. 65, 76 Ind. 
App. 366—Johnson v. Allispaugh, 
107 N.E. 686, 68 Ind.App. 83. 

Minn.—North Central Pub. Co. v. 
Speranza, 268 N.'W’. 22, 193 Minn. 
120 . 

Mo.—Hooper v. Wineland, App., 131 
S.W.2d 232—Gould v. City of Ill- 
mo, App., 108 S.W.2d 418—Gilbert 
V. Malan, 100 S.W.2d 606, 231 Mo. 



5 APICAL & ERROR § 1204(3) 

decision is against the weight of the evidence*®*® view, although a view to the contrary has been 
or the preponderance®®*^® of the evidence, is ordi- taken as to preponderance;®®*^® and it has been 
narily regarded as presenting no question for re- held that an assignment based on the insufficiency 


App. 469—Bennett v. Brotherhood 
V. Locomotive Firemen and Engine- 
men, App., 82 S.W.2d 601—Mitchell 

V. Washington Fidelity Nat. Ins. 
Co., App., 81 S.W.2d 377, 

N.J.—Palladlno v. Ralo, 143 A 918, 
105 N.J.Law 246. 

Betz Market v. Hillman, 157 A. 
388, 10 N.J.Mlsc. 10—Palladlno v. 
Ralo, 141 A 174, 6 N.J.Mlsc. 872, 
affirmed 148 A 918, 105 N.J.Law 246 
—^Doollng V. Dragrln, 130 A 522, 3 
N.J.Mlsc. 1073. 

S.D. —Schumacher v. R. B. Freight 
Lines, 45 N.W.2d 458, 73 S.D. 535. 
Tenn.—Brown v. Travelers Ins. Co., 1 
Tenn.App. 413. 

Sharp-Flanigan-Hamllton Co. v. 
Tyler, 6 Tenn.Clv.App. 217. 

Tex.—^Wilson v. Wilson, Clv.App., 135 
S.W.2d 1069—Southern Underwrit¬ 
ers V. Samanle, Clv.App., 130 SW. 
2d 1090, reversed on other grounds 
155 S.W.2d 359, 137 Tex. 631— 
Edwards v. West Texas Hospital, 
Clv.App., 107 S.W.2d 729, error dis¬ 
missed—Gaines County v. Hill, Civ. 
App., 25 S.W.2d 197—Rieger v. 
Smith, Clv.App., 2 S.W.2d 883— 
Luse V. Beard, Clv.App., 252 SW. 
243—Sparks v. Saltillo Independent 
School Dlst, Clv.App., 19 S.W.2d 
814—Alsabrook v. Bishop, Clv.App., 
296 S.W. 646—Texas Employers’ 
Ins. Ass’n V. Fitzgerald, Clv.App., 
292 S.W. 925, reversed on other 
grounds, Com.App., 296 S.W. 609— 
Nami v. Harmes, Clv.App., 286 S.W. 
558—Service Station Equipment Co. 
v. Hewitt, Clv.App., 282 S.W. 286— 
Fulwiler v. Daniel, Clv.App., 280 S. 

W. 848—Double v. Sawtell, Civ. 
App , 271 S.W. 646. 

Utah.—Coates v. Allen, 56 P.2d 612, 
89 Utah 147—Townsend v. Hol¬ 
brook, 56 P.2d 610, 88 Utah 646. 

8 C.J. p 1373 note 43, p 1386 note 67. 

“The assignment reads, ‘The Judg¬ 
ment Is against the weight of the 
evidence, and under the pleadings of 
the evidence, and under the pleadings 
and evidence Judgment should have 
been for defendant.’ This assignment 
amounts to a complaint that under 
the pleadings and evidence the Judg¬ 
ment should have been for defendant 
because the weight of the evidence 
was in favor of defendant. To say j 
that the Judgment In favor of plain¬ 
tiff is against the weight of the evi¬ 
dence amounts to a concession that 
there was some evidence In plaintiff’s 
favor. Appellate courts do not pass 
upon the weight of the evidence.” 

Mo.—State ex rel. Ward v. Trimble, 
39 S.W.2d 372, 876, 327 Mo. 772, af- 
Armed 46 S.W.2d 268, 226 Mo.App. 
762. 

Aasls of valid assignment 

It is permissible to challenge the 


sufficiency of evidence to sustain the 
Judgment. 

Iowa.—O’Connor v. Hassett, 222 N.W. 
680, 207 Iowa 156. 

Asslgnmeat waived 

Assignment complaining of action 
of trial court in overruling motion 
for new trial on ground of Insuffi¬ 
ciency of evidence was waived where 
appellants failed to point out where¬ 
in the evidence was insufficient. 

Ind.—Elliott V. Gardner, 46 N.E.2d 
702, 113 Ind.App. 47. 

Xnsnflloieat as proposition 

An assignment of error that the 
Judgment is contrary to the evidence 
and against the preponderance there¬ 
of is too general as an assignment of 
error and insufficient as a proposi¬ 
tion. 

Tex—Central Lumber Co. V, Fall, 
Clv.App., 264 S.W. 613. 

JustiAeation of Judgment 

(1) Assignment that Judgment is 
not JustlAed by evidence is not prop¬ 
er assignment under rules. 

Arlz—Merryman v. Sears, 72 P.2d 
943, 50 Arlz. 412. 

(2) Assignment specifying that 
Judgment was not JustlAed by evi¬ 
dence may, by most liberal construc¬ 
tion, be assumed to mean that there 
was not evidence sufficient to sustain 
the Judgment. 

Arlz—Wells v. Lytle. 130 P.2d 910, 
59 Arlz. 641. 

gudgmeat supported hy Andings 

The Judgment rests on the Andings 
of fact and conclusions of law, and 
when It is not pointed out wherein 
the evidence is ineufficient to support 
the Andings, and the Andings are suffi¬ 
cient to support the Judgment, as¬ 
signments that the Judgment is not 
supported by the evidence in certain 
particulars are insufficient. 

Utah.—^Western Securities Co. v, Spi¬ 
ro, 221 P. 856, 62 Utah 623. 

Demurrer to evldenoe 

(1) Assignment that demurrer to 
evidence should have been sustained 
is negative in its nature and is aimed 
at whole record; assignment that de¬ 
murrer to evidence should have been j 
sustained was valid assignment of er- I 
ror. 

Mo.—Stephenson v. North American 
Life Ins. Co., 94 S.W.2d 937, 230 Mo. 
App. 660. 

(2) Assignment inquiring whether 
trial court erred in sustaining demur¬ 
rer of defendant to plaintiff’s evi¬ 
dence presented no speciAc legal ques¬ 
tion for review. 

Kan.—Davidson v. Whitlow, 255 P.2d 
654, 174 Kan. 259. | 

127 


Suit on neeldsnt polioy 
An assignment in suit on accident 
policy, that where diseases In some- 
respect contribute to death, and cov¬ 
erage for death caused wholly or in 
part by disease is speclAcally exclud¬ 
ed, there can be no recovery, could 
not be sustained where there was evi¬ 
dence from which Jury might have- 
found that Insured died from heart 
failure or from accidental drowning. 
Mo.—^Killam v. Travelers Protective 
Ass’n of America, App., 127 S.W.2d 
772. 

38A Mo.—^Hooper v. Wineland, App., 
131 S.W.2d 232—Gilbert v. Malan, 
100 aw.2d 606, 281 Mo.App. 469. 

Great weight 

Ala.—King v. Jackson, 87 So.2d 628,- 
264 Ala. 839. 

38.10 Tenn.—Threat v. Cox, 226 & 
W.2d 86, 189 Tenn. 477. 

Memphis C!asting Works v. Bear* 
ings & Transmission Co., 243 S.W. 
2d 145, 35 Tenn.App. 164. 

Jury case 

Tenn.—Barnes v. Scott, 243 S.W.2d 
188, 35 Tenn.App. 136, 

SuAoieuoy of assignment held dottht- 
fU 

Tenn.—Cuffman v. Blunkall, 124 S.W. 
2d 289, 22 Tenn.App. 513. 

▲sslgnment held multifarious 

Assignment alleging in substance- 
that Judgment is contrary to the evi¬ 
dence adduced and against the pre¬ 
ponderance of the evidence warrants 
a refusal to give consideration there¬ 
to on appeal, since it is too general 
and multifarious. 

Tex.—Edwards v. West Texas Hospi¬ 
tal, Clv.App., 107 S.W.2d 729, error 
dismissed. 

Great preponderance; speclAo attack 

(1) Assignment that Judgment la 
contrary to great preponderance of 
evidence is insufficient. 

Ala.—King v. Jackson, 87 So.2d 623, 
264 Ala. 339. 

(2) Where error is assigned on 
grounds that Judgment was contrary 
to, and not supported by, evidence, 
although from statement of facts it 
would appear that Judgment of trial 
court, sitting without a Jury, was 
against great preponderance of evi¬ 
dence, reviewing court may not re¬ 
verse Judgment unless fact that it 
was against great preponderance of 
evidence appears on face of record or 
is made speciAc ground of attack. 

Tex.—Schuhmacher Co. v. Davis, Civ. 

App., 103 S.W.2d 887. 

38.15 Mich.—Starr v. Detroit Bank, 1. 
N.W.2d 37, 299 Mich. 681. 
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of evidence must point out, in conformity with the in which the evidence is insufficient, or it will not 
requirements, if any, imposed by statute or rule of be considered.^^ 
court in the particular jurisdiction, the particulars 


89l Ala.—^Lifa A Casualty Ins. do. 
of Tennessee v. Womack, 161 So, 
880, 228 Ala. 70. 

AjtIs.—M artin v. Clark, 297 P.2d 984, 
80 Arls. 849—Meyer v. Killlnff- 
worth, 238 P.2d 1097, 73 Arls. 143— 
Salyer v. Schmitt, 232 P.2d 116, 72 
Arts. 174—Julian v. Carpenter. 176 
P.2d 693, 66 Ariz. 167—Wells v. Ly¬ 
tle, 130 P.2d 910, 59 Arls. 641. 

Cal.—Lewlth y. Behmke, 61 P.2d 476. 
10 C.A.2d 97. 

Colo.—Platte VaL Blevators Co. v. 
Gebauer, 266 P.2d 903. 127 Colo. 
356. 

Idaho.—Slusser y. Aumock, 69 P.2d 
723, 66 Idaho 793—Burton y. Bay- 
ly, 300 P. 369. 50 Idaho 707—Ham¬ 
mond Y. McMurray Bros., 286 P. 
603, 49 Idaho 207—Intermountain 
Farmers' Equity y. Norris, 229 P. 
745, 39 Idaho 686—Hill y. Porter. 
228 P. 638, 38 Idaho 674. 

Ill.—^Lester v. Busnl, 44 N.E.2d 68, 
816 IlLApp. 19—Swlsrert y. Chica- 
8ro, B. & Q. R. Co., 208 Ill.App. 98. 
Ind.—United Transp. Co. y. Jeffries. 
App., 200 N.B. 424—Graham y. Hen¬ 
derson Elevator Co.. Ill N.E. 832, 
60 Ind.App. 697. 

Minn.—Taylor y. Chicago Great 

Western By. Co.. 206 N.W. 404, 166 
Minn. 266. 

Mont.—Cain y. Gold Mountain Min. 

Co.. 71 P. 1004, 27 Mont. 629. 

N.D.—Haslam v. Babcock, 1 N.W. 2d 
336, 71 N.D. 863—Fell v. Northwest 
German Farmers' Mut. Ins. Co., 149 
N.W. 358. 28 N.D. 356. 

Ohio.—Home Ins. Co. y. Albers Su¬ 
per Markets. App., 103 N.E.2d 17— 
Hoyer y. Breakfleld, App., 42 N.E. 2d 
718. 

8.^.—Stoecker y. Stoecker, 54 N.W. 
2d 171, 74 S.D. 415—Schumacher y. 
B-B Freight Lines, 45 N.W.2d 468, 
73 S.D. 535—Roberts Y. Shaffer, 156 
N.W. 67. 86 S.D. 651. 

Tenn.—Bay y. Crain, 80 S.W.2d 118, 
18 Tenn.App. 603. 

Tex.—Thompson y. Smith, Com.App., 
248 S.W. 1070. 

Jones Y. Griffith, CiY.App., 109 S. 
W.2d 665—Commonwealth Casualty 
Co. V. Thompson, Civ.App., 38 S.W. 
2d 861—^W. T. Wagi:oner Estate y. 
Townsend, Civ.App., 24 S.W.2d 88 
—^Wacasey v. Wacasey, Clv.App., 
279 S.W. 611—Thomas v. Thomas, 
Clv.App., 277 S.W. 210—Nogals Oil 
A Gas Co. Y. Merchants' A Planters' 
Bank, Civ.App., 264 S.W. 841—Tex¬ 
as Employers' Ins. Ass'n v. Pierce, 
C1V.APP.. 254 S.W. 1019—Riley v. 
Palmer, Clv.App., 250 S.W. 762— 
Haskell y. Merrill, Civ.App., 242 S. 
W. 881—City of Greenville v. Mc¬ 
Afee, C1V.APP., 230 S.W. 762— 
Washington v. Giles, CiY.App., 220 
S.W. 489—^Houston Oil Co. of Texas 


Y. Choate, Civ.App., 215 S.W. 118, 
affirmed. Com.App., 282 S.W. 285. 
Utah.—Townsend v. Holbrook, 56 P.2d 
610, 89 Utah 147—Coates v. Allen, 
66 P.2d 612, 88 Utah 545—Bowhuis 
Y. Johnson, 251 P. 859—Ogden Sav¬ 
ings A Trust Co. V. Blakely, 241 P. 
221, 66 Utah 229—Thomas v. Perry 
Irr. Co., 227 P. 268, 63 Utah 490— 
Hansen v. Oregon Short Line R. 
Co., 188 P. 852, 66 Utah 577—Rosser 
Y. Broadwater Mills Co., 182 P. 204, 
64 Utah 622—Penwarden v. Pen- 
warden, 179 P. 988, 54 Utah 129— 
Stam V. Ogden Packing A Provision 
Co., 177 P. 218, 68 Utah 248—Holt 
v. Great Eastern Casualty Co., 173 
P. 1168, 63 Utah 548. 

8 C.J. p 1378 note 42. 

Assl(punents Q&kaowx to statnte 
Assignments that decision of court 
was contrary to evidence, or to weight 
of evidence, and that decision was not 
fairly supported by evidence, being 
unknown to statute, presented no 
question for review. 

Ind.—Cammack v. Kentucky Home 
Mut. Life Ina Co., 49 N.E.2d 884, 
113 Ind.App. 538. 

SpeoilLcatloa of findings of f aot 

(1) The rule that the sufficiency 
of evidence to support findings of 
fact may be challenged on appeal 
does not excuse appellant from com¬ 
pliance with supreme court rule re¬ 
quiring spcciilcation of each finding 
of fact alleged to be lacking in evi¬ 
dentiary support. 

Minn.—High v. Supreme Lodge of 
World, Loyal Order of Moose, 298 
N.W. 723, 210 Minn. 471. 

(2) A challenge of sufficiency of 
evidence to support judgment is. In 
effect, an attack on the findings of 
fact, and when the findings of fact 
on which error is predicated are not 
pointed out by number and descrip¬ 
tion, appellate court must accept 
findings as the established facte in 
the case. 

Wash.—Jones v. Bard, 246 P.2d 881, 40 
Wash,2d 877. 

Assignments held snfiloieat 

(1) Assignments of error on the 
arround of insufficiency of evidence to 
support findings of fact which stated 
issues of fact upon which the evi¬ 
dence allegedly preponderated in fa¬ 
vor of appellants, specified particulars 
which allegedly were not supported 
by a preponderance of evidence, and 
gave a brief recital of testimony of | 
appellants' witnesses, was sufficient, i 
although not precisely in accordance 
with Sup.CtRules, rule 26. 

Utah.—Sharp y. Bowen, 48 P.2d 906, 
87 Utah 827. 

(2) Where appellant in making up 
the record set out specifications of i 
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insufficiency of the evidenoe in full, 
but counsel without copying such 
specifications proceeded to treat 
them as assignments in the review¬ 
ing court of insufficiency of evidence, 
the method followed was an irregu¬ 
larity only and was not prejudicial to 
respondent. 

S.D.—Christensen v. Christensen, 255 
N.W. 109, 62 S.D. 641. 

(8) A ground for reversal that 
plaintiffs failed to show title to land 
involved is sufficient to challenge the 
sufficiency of the evidence to show 
tltla 

Iowa.—O'Connor y. Hassott, 222 N.W. 
630, 207 Iowa 166. 

(4) Other assignments. 

Ariz.—^Kalaf y. Assyd, 180 P.2d 1036, 
60 Ariz. 83. 

Colo.—Bonce ▼. Favre, 108 P.2d 26, 
106 Colo. 221. 

Ga.—Chatfield v. Dennington, 68 S.E. 
2d 842, 206 Ga. 762. 

VegatlYe judgment os decision; bur. 
den of proof 

(1) A negative judgment cannot be 
attacked on ground that decision is 
not sustained by sufficient evidence. 
Ind.—^Warren Co. v. Exodus, 54 N.E. 

2d 775, 114 Ind.App. 651—Warren 
Co. V. Exodus, 68 N.E.2d 646, 114 
Ind.App. 668. 

(2) Judgment against plaintiff on 
its complaint could not be reversed 
on such an assignment. 

Ind.—^Warren Co. y. Exodus, supra. 

(3) Where decision of court was 
negative, assignment that it was not 
supported by sufficient evidence pre¬ 
sented no question for review. 

Ind.—Capes v. Barger, 109 N.E.2d 725, 
123 Ind.App. 212—^Heffington v. Ti- 
chenor, 66 N.E.2d 600, 116 lnd.App. 
475. 

(4) An assignment that decision 
is not sustained by sufficient evi¬ 
denoe presents no question for review 
when verdict involved is negative. 
Ind.—^Warren Co. v. Exodus, 64 N.E. 

2d 775, 114 Ind.App. 651. 

(6) Where trial court found that 
there was no fraud, undue Influence, 
or failure of consideration, and con¬ 
cluded that plaintiff was not entitled 
to relief, an assignment that deci¬ 
sion was not sustained by sufficient 
evidence presented no question, in 
view of fact that decision was nega^ 
tiva 

Ind.—^Hutchens v. Hutchens, 91 N.E. 
2d 182, 120 Ind.App. 192. 

(6) Where decision was a negative 
one against appellant who had the 
burden of proof, a specification in the 
assignment of error that decision and 
finding wero not sustained by suffi- 



s ci:'J.s. 

Under this rule, an assignment that the evidence 
is insufficient to support a verdict, without specify¬ 
ing wherein it is insufficient, presents nothing for 


review, and,, while assignments oi such gener^ 
nature have sometimes been considered/^ ordinarily 
an assignment merely that the verdict is contra^ 


dent evidence would not be consider¬ 
ed and presented no question. 

Ind.—Bills V. Auch, 118 N.B.2d 809, 
124 Ind.App. 454—Kaiser v. Shan¬ 
non, 90 N.E.2d 819, 120 Ind.App. 
140—^Mueller v. Mueller, 78 N.E.2d 
667, 118 Ind.App. 274—Fuehring: v. 
Union Trust Co of Indianapolis, 69 
N.E.2d 141, 117 Ind.App. 246, trans¬ 
fer denied 78 N.E.2d 764, 226 Ind. 
217. 

(7) Where petitioners had the bur¬ 
den of proof, their assianment that 
decision of court was not sustained 
by sufficient evidence was improper, 
but they could properly assert that 
the decision of the trial court denied 
them the relief to which they were 
entitled under the evidence and, there¬ 
fore, was contrary to law. 

Ind.—Phillips v. Officials of City of 
Valparaiso. 120 N.E.2d 398. 233 Ind. 
414. 

(8) A Judgment against plaintiff on 
defendant's cross complaint wae not 
a negative Judgment, and, as to it. 
plaintiff could challenge sufficiency 
of evidence to support Judgment; 
if plaintiff felt that evidence entitled 
him to relief which was denied him 
by adverse Judgment on complaint, 
he could assert his contention under 
specifications of motion for a new 
trial that decision was contrary to 
law. 

Ind—^Warren Co v. Exodus, 68 N.E. 
2d 546, 114 Ind App 563. 

(9) Specification by unsuccessful 
party in specific performance suit 
that decision of court was not sus¬ 
tained by sufficient evidence presented 
no question to appellate court, be¬ 
cause burden was on appellant to es¬ 
tablish allegations of complaint, and 
therefore a decision against appellant 
could not be attacked on ground that 
there was insufficient evidence to sus¬ 
tain it. 

Ind.—Marion Trucking Co. v. Har¬ 
wood Trucking, 116 N.E 2d 636, 126 
Ind.App 1. 

On pauper’s appeal 

An assignment that the Judgment 
is against the preponderance of the 
evidence may be considered on a 
pauper's appeal, although not stating 
a ground for contention. 

Tex.—Duke v. Walker, Civ.App, 17 
S.W.2d 93 

Search of record required 

(1) The court will not search the 
entire record to ascertain wherein 
the findings are against the evidence, 
in the absence of specifications show¬ 
ing Insufficiency. 

Idaho.—Howell v. Kahn. 246 P. 86, 42 
Idaho 277. 

Utah.—In re Application 7600 to Ap- 
5 C.J.S.—9 


propriate Water, 272 P. 226, 78 j 
Utah 60. 

(2) PlaintifTs contention that de¬ 
fendant admitted, and that the un¬ 
disputed evidence showed, that he 
was entitled to an item not allowed 
by the verdict, could not be consid¬ 
ered, where the page or pages of the 
voluminous statement of facts con¬ 
taining such admission and evidence 
were not given. 

Tex.—Hall v. Ray, CivA.pp., 179 S.W. 
1135. 

(3) A finding that a mechanic’s 
lien claim was filed within the time 
provided by law would not be dis¬ 
turbed, where the record was volumi¬ 
nous and the attention of the court 
was not directed to the place In the 
record where evidence on the point 
could be found. 

Nev.—Paterson v. Condos, 28 P.2d 
499, 56 Nev. 134. rehearing denied 
30 P 2d 283. 55 Nev. 260. 

Sstoppel 

Where assignments as to sufficien¬ 
cy of evidence did not challenge 
Judgment in so far as it might have 
been predicated on estoppel, review¬ 
ing court was not required to exam¬ 
ine sufficiency of evidence of estop¬ 
pel. 

Tex —Kelly v. Aransas Compress Co., 
Civ.App., 91 S.W.2d 1166, error dis¬ 
missed. 

40. Idaho.—Slusser v. Aumock, 69 
P.2d 723, 66 Idaho 793—Continental 
Jewelry Co. v. Ingelstrom, 252 P. 
186, 43 Idaho 337. 

N J —Zlotnik V. Northwestern Nat. 
Ins. Co, 182 A. 633, 116 N.J.Law 
107, 

ND—Nevland v. NJust, 61 N.W.2d 
845, 78 N.D. 747— Corpus Juris 

cited In Baird v. First Nat. Bank 
of Fessenden, 234 N.W. 72, 73. 

S.D—Foss V. Larson Hardware Co., 
212 N.W, 213, 61 S.D. 69—Miles v. 
Fall River County, 209 N.W, 860, 
60 SD. 240. 

Tex—Fertitta v, Toler, Civ.App., 43 
S.W.2d 467, reversed on other 
grounds Toler v. Fertitta, Com. 
App., 67 S.W.2d 229—Conn v. Belk, 
Civ App., 26 S.W.2d 293—Reese v. 
Reese, Civ App, 289 S W. 1023— 
Prlddy v, Childers. Civ.App., 231 S. 
W. 172, reversed on other grounds, 
Com.App.. 240 S.W. 1107. 

Befersuos to other speoiftoatious 

A specification of error may refer 
to another specification setting forth 
the particulars. 

Idaho.—Marnella t. Froman, 204 P. 
202, 86 Idaho 21. 

Befereuoe to record 

(1) The court of civil appeals rule 
requiring appellant to support bis 
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propositions by appropriate state¬ 
ments from the evidence and to veri¬ 
fy the statements by reference to the 
page of the record where the state¬ 
ments can be found is particularly 
applicable where appellant challenges 
the sufficiency of the evidence to sup¬ 
port the verdict; and the court can 
refuse to consider assignments and 
propositions challenging the sufficien¬ 
cy of the evidence to support the ver* 
diet where appellant fails to comply 
with rule. 

Tex.—Lov Vorn v. Wilkinson, Civ. 
App.. 112 S.W.2d 749. 

(2) Reference to record generally 
see supra S 1266. 

Vegative verdiot 

An assignment to effect that ver¬ 
dict of Jury is not sustained by suffi¬ 
cient evidence presents no question 
for review when the verdict involved 
is negative. 

Ind.—Scoopmire v. Taflinger, 62 N.B. 
2d 728, 114 Ind.App. 419. 

41. Ill.—Feeney v. Chicago City Ry. 
Co., 220 Ill.App. 400—Strassheim v. 
Barnes, 212 Ill.App. 299. 

Wyo,—^RadalJ v. Union Savings A 
Loan Ass'n, 188 P.2d 984, 69 Wyo. 
140, rehearing denied 141 P.2d 868, 
69 Wyo. 140. 

Abseaoe of objeotlou 
Under Civ.Code (1913) par 1262, the 
supreme court is bound to consider 
the sufficiency of evidence to sup¬ 
port findings, where the substance of 
the assignment of error is that the 
evidence does not support the find¬ 
ings, and the assignment was not ob¬ 
jected to as insufficient. 

Ariz.—Alhberg v. Louise Mining A 
Development Co.. 241 P. 610, 89 
Ariz. 313. 

Against great preponderaaoe 

An assignment of error because the 
verdict was against the great pre¬ 
ponderance of the evidence, specify¬ 
ing the same, may be sufficient. 

Tex —Texas & N. O. R. Co. V, Jones, 
Civ.App., 187 S.W. 717. 

Assignment oonstmed 

An assignment that the evidence 
was insufficient under the law to sup¬ 
port the verdict is a complaint that 
the verdict was against the weight 
of the evidence, and implies that 
there is some evidence, but asserts 
that there is not enough, in the light 
of the evidence to the contrary, to 
support the verdict. 

Mo.—Palmer v. Lasswell, App., 867 8. 
W.2d 492. 

Suffiolenoy of svldeaoe to support do¬ 
ors# 

In suit to recover health benefits, 
where Insurer's contention that in- 
I sured was an habitual ussr of intoaei- 



6 C.J.S. 


% 1264(3) APPEAL & ERROR 

to the evidence is not sufficient nor is an assign- the evidence,^^ or against, or contrary to, the 
ment that the evidence does not warrant^* or weight^*^ or preponderance^®-® of the evidence, or 
justify®®-® the verdict, that the verdict is against 


eatlna liquors was not specUloallr 
stated in an assignment of error. It 
mlRht nevertheless be deemed to have 
been embraced In specifications chal- 
lenRlna sufilclency of evidence to 
support decree for Insured. 

Tenn.—^Phifer v. Mutual Ben. Health 
& Accident Ass’n, 148 S.W.2d 17, 24 
Tenn.App. 600. 

Oertlfloatloa of error 
The supreme court, on certification 
of error, to the effect that the evi¬ 
dence is Insufficient to Justify the 
findings, will review the evidence. 
N.D.—Kopald Electric Co. v. Ocean 
Accident & Guarantee Corporation, 
261 N.W. 862, 64 N.D. 218. 

On metioa for new trial 

(1) On appeal from an order de¬ 
nying new trial, an assignment of er¬ 
ror that the verdict is not justified by 
the evidence, based on a similar as¬ 
signment in a motion for new trial, 
is specific enougrh to present the ques¬ 
tion whether the verdict is sufficient¬ 
ly supported by the record. 

Minn.—C^aldwell v. First Nat Bank. 

206 N.W. 282. 164 Minn. 401. 

(2) Objections to every flndinff as 
beinR unsustalned by sufilcient evi¬ 
dence and contrary to law were suffi¬ 
cient as reaching the result of the 
method usually followed and pre¬ 
scribed by statute, that of assigning 
objections under two reasons. 

Ind.—Donlon v. Maley, 110 N.B. 92, 
60 Ind.App. 26. 

. (3) An assignment that the deci¬ 
sion is not supported by sufficient 
evidence is equivalent to the statu¬ 
tory ground that the decision is not 
sustained by sufficient evidence. 

Ind.—Johnson v. Allispaugh, 107 N. 
E 686, 68 Ind App. 83. 

42. Colo.—Craig v. Toteve, 110 P.2d 
1117, 107 Colo. 264. 

Idaho.—McDonald v. North River Ins. 

Co., 213 P. 349, 36 Idaho 638. 

Ill.—Lester v. Bugni, 44 N.E.2d 68, 
816 Ill App. 19. 

Mo.—Bennett v. Brotherhood of Loco¬ 
motive Firemen and Enginemen. 
App., 82 S.W.2d 601. 

N.J.—McCue V. Paulison, 130 A. 867, 
8 N.J.Misc. 092. 

Tex.—^Arana v. Gallegos, Civ.App., 
284 S.W.2d 968—Southern Under¬ 
writers V. Samanie, Civ.App., 130 
8.W.2d 1090, reversed on other 
grounds 166 S.W.2d 869. 137 Tex. 
681—City of Wichita Falla v. 
Brown, Civ.App.. 119 S.W.2d 407. 
error dismissed—Edwards v. West 
Texas Hospital, Civ.App., 107 S.W. 
fid 729, error dismissed—^Allison v. 
Wheless, Civ.App., 84 S.W.2d 629. 
error dismissed—Boffa v. Hebert, 
Civ.App., 42 S.W.2d 624—King v. 
‘ King's Unknown Heirs. Civ.App., 


16 S.W.2d 160, reversed on other 
grounds. Com.App., 84 S.W.2d 804 
—Dryden v. Treat. Civ.App., 1 S.W. 
2d 769—Phoenix Furniture Co. v. 
David, C1V.APP., 292 S.W. 267—Na¬ 
tional Life A Accident Ins. Co. v. 
Kinney, Civ.App.. 282 S.W. 688— 
Lake v. Jones Lumber Co.. Civ. 
App., 283 S.W. 1011—Denby Motor 
Truck Co. V. Mears, Civ.App., 229 
S.W. 994, dismissed for want of ju¬ 
risdiction—Pawloskey v. Kusch, 
Civ.App.. 223 S.W. 496—Neill v. 
Pryor. Civ.App., 222 S.W. 296—W. 
C. Munn Co. v. Westfall. Civ.App., 
197 S.W. 328. 

Objeotloa presented by motion to set 

aside 

Under Gen.St(1918) 8 6840. a mo¬ 
tion that the verdict be set aside *‘as 
against the evidence" is sufficient, 
whether based on a claim of inade¬ 
quacy of the amount, or because in 
favor of the wrong party, and a 
ground of appeal complaining of the 
denial of such motion is sufficient. 
Conn.—D1 Bernardo v. Connecticut 
Co.. 124 A. 231, 100 Conn. 612. 

43. N.J.—Corby v. Ward, 171 A. 813, 
112 N.J.Law 489. 

43JI N.J.—Zlotnik v. Northwestern 
Nat. Ins. Co., 182 A. 633, 116 N.J. 
Law 107. 

44. Conn.—Petroman v. Anderson, 
186 A. 391, 105 Conn. 366. 

Mo.—De Voto V. Fez Const Co., App., 
271 S,W.2d 199—Hasten v. St. Louis 
Public Service Co., App., 231 S.W. 
2d 262—Boswell v Saunders, App., 
224 S.W.2d 126—Federal Chemical 
Co, V, Farmers Produce Exchange, 
App., 123 S.W.2d 612—Martin v. 
Bulgin, App, 111 SW.2d 963. 

N.J.—Sudol V. Gurtman, 141 A. 922, 
104 N.J.Law 668. 

Meyer v. Lagervelt, 154 A. 410, 
9 N.J.Misc. 503. 

Tex.—^Weimhold v. Hyde, Civ App., 
294 S.W. 899. 

All or undisputed avideaoe 

Tex,—Donnell v. Talley, Civ.App., 104 
S.W. 2d 920, error dismissed by 
agreement. 

4B. Conn.—Laukaitis v. Klikna, 132 
A. 913, 104 Conn. 366. 

Mo.—Clay v. Owen. 93 S.W.2d 914, 
838 Mo. 1061. 

De Voto V Fez Construction Co., 
App., 271 S.W.2d 199—Boswell v. 
Saunders, App., 224 S.W.2d 125— 
Martin v. Bulgin. App.. Ill S.W.2d 
968. 

N.J.—Claypoole v. Motor Finance 
Corp., 15 A.2d 794, 126 N.J.Law 440 
—^Kozlowski V. Pavonla Fire Ins. 
Co., 183 A. 154, 116 N.J.Law 194— 
Miller V. Newark Hardware Co., 170 
A. 669, 112 N.J.Law 300. 
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Tenn.—Brown r. Fuqua, f Tenn.App. 

22 . 

Tex.—^Parker v. Bridgeport Mach. Co., 
Civ.App., 91 8.W.2d 807. 

Ursat weight 

Ala.—^King v. Jackson, 87 So.2d 623, 
264 Ala. 839. 

Bsasous for mis 

(1) Assignment that verdict was 
against weight of evidence could not 
be considered on appeal, because ap¬ 
pellate court in a law case cannot 
weigh the evidence. 

Mo.—^King V. City of St. Louis. App., 
166 S.W.2d 667. 

(2) The constitutional right of tri¬ 
al by jury forbids the reviewing 
court to set aside a verdict as against 
the weight of the evidence. 

Tenn.—Sullivan v. Crabtree, 258 S.W. 
2d 782, 36 Tenn.App. 469. 

Oorrsotaess as to liability or amount 

The assignment that verdict is 
against weight of the evidence is not 
a proper one for the purpose of test¬ 
ing the correctness of a verdict with 
respect to liability or amount 
Tenn.—Bankhead v. Hall, 238 S W.2d 
522, 34 Tenn.App. 412. 

Assumption of prima faois case 

Contention that jury's verdict for 
plaintiff was against the manifest 
weight of the evidence assumes that 
plaintiff made out a prima facie case. 
Ill.—Relaco Rosin Products v. Na¬ 
tional Casein Co., 64 N.E.2d 243, 827 
Ill App. 334. 

45.6 Tenn.—Sullivan v. Crabtree, 268 
S.W.2d 782, 86 Tenn.App. 469— 

Burns v. Duncan. 133 S.W.2d 1000, 
23 Tenn.App. 374. 

Great preponderanoe 

Ala.—King v. Jackson. 87 So.2d 623, 
264 Ala. 339. 

Assignment hbld duplicitous or muL 
tifarious 

(1) An assignment that verdict in 
answer to a special issue was con¬ 
trary to overwhelming preponderance 
of evidence and was against the un¬ 
disputed evidence was duplicitous and 
multifarious, could not be aided by 
any proposition, and would not be 
considered. 

Tex.—Sweatt v. Tarrant County, Civ. 
App., 108 S.W.fid 700, error dis¬ 
missed. 

(2) An assignment of error alleg¬ 
ing in substance that verdict of jury 
is contrary to evidence adduced and 
against the preponderance of the evi¬ 
dence warrants a refusal to give con¬ 
sideration thereto on appeal, since it 
is too general and multifarious. 

Tex.—Edwards v. West Texas Hospi¬ 
tal, Civ.App., 107 S.W.2d 729, er¬ 
ror dismissed. 
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not supported^® or justified^c.B by the evidence, 
or not sustained by the evidence,47 or by sufficient 
evidence,47.5 that the verdict is contrary to the 
weight of the evidence,48 that the evidence prepon¬ 
derates against the vcrdict,48.5 or that the jury 
disregarded the evidence.48 


So, where there is no specification of the par¬ 
ticulars in which the evidence is insufficient, it has 
been held that the court will not review the question 
of the sufficiency of the evidence to support the find- 
ings,50 it not being enough to allege that there is 


46. Idaho.—Bell v. Morton, 225 P. 
187, 88 Idaho 768. 

N.J.—State Highway Commission of 
New Jersey v. Lincoln Terminal 
Corporation, 164 A. 476, 110 N.J. 
Law 190. 

Tex.—Southern Underwriters v. Sam- 
anie, Civ.App., 180 S.W.2d 1090, re¬ 
versed on other grounds 156 S.W. 
2d 859, 187 Tex. 631—Pure Oil Co. 
V. Pope, Civ.App., 75 S.W.2d 176— 
International Great Northern R. 
Co. V. McGinty, Civ.App., 300 S.W. 
967. 

46.5 Ariz.—^Merryman v. Sears, 72 P. 
2d 943, 50 Ariz. 412. 

47. Tex.—Modern Woodmen of 

America v. Yanowsky, Civ.App., 187 
S W. 728, error refused. 

Negative verdict; hnrdeiL of proof 

(1) Where verdict was negative, 
assignment that it was not sustained 
by sufficient evidence presented no 
question. 

Ind—Hinds v. McNair, 129 N.E.2d 
663. 

Beatty v. McClellan, 96 N.E.2d 
676, 121 Ind App. 242. 

(2) An assignment to the effect 
that verdict of jury is not sustained 
by sufficient evidence presents no 
question when Judgment is purely 
negative and against party having 
burden of proof. 

Ind.—Wagner v. Sober, Inc., 86 N.E, 
2d 719, 119 Ind.App. 617, rehearing 
denied 87 N.E.2d 888, 120 Ind App. 
617—^Arlington v. Brown, 73 N E 2d 
774, 117 Ind.App, 635—Smith v. 

Strock, 60 N.E 2d 167, 115 Ind.App. 
618. 

47.6 Ind.—Poff v. McKillp, 18 N.E. 
2d 963, 106 Ind.App. 241. 

48. N.J.—Mangone v. Patterson, 139 
A. 17, 104 N.J.Law 132—Donaldson 
V. Ludlow & Squler, 110 A. 690, 94 
N.J.Law 306. 

Brant v. Kieser, 176 A. 318, 13 N. 
J.Misc. 116—Meisler v. Haiken Mon¬ 
ument Works, 164 A. 763, 9 N.J. 
Misc. 664. 

Tenn.—National Life & Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 19 
Tenn.App. 459. 

Tex.—Fulwiler v. Daniel, Civ.App., 
280 S.W. 348. 

48.5 Tenn.—Tallent v. Fox. 141 S.W. 
2d 486, 24 Tenn App. 96—Atchley 
V. Sims, 128 S.W.2d 976, 23 Tenn. 
App. 167—Nashville, C. & St. L. Ry. 
V. Harrell, 110 S.W.2d 1032, 21 
Tenn.App. 853—^National Life & 
Accident Ins. Co. v. Lewis, 89 S.W. 
2d 898, 19 Tenn.App. 469. 


Beasons for rols 

(1) The constitutional right to Jury 
trial forbids court of appeals to set 
aside jury's verdict as against weight 
of evidence. 

Tenn.—City of Columbia v. Lentz, 
App., 282 S.W.2d 787. 

(2) Unless verdict is induced by 
error of law, it will not be disturbed 
on appeal in error If approved by tri¬ 
al judge and supported by any mate¬ 
rial evidence. 

Tenn.—^Whitehurst v. Howell, 98 S.W. 
2d 1071, 20 Tenn.App. 814. 

49. N.J.—State Highway Commis¬ 
sion of New Jersey v. Lincoln Ter¬ 
minal Corporation, 164 A. 476, 110 
N.J.Law 190. 

60. Cal.—Cameron v. Ah Quong, 166 
P. 961, 176 C. 377. 

Johnston v. Wolf, 6 P.2d 673, 118 
C.A. 388—Larson v. Abdun-Nur, 4 
P 2d 967, 118 C.A. 269—Ferro v. Los 
Angeles First Nat. Trust & Sav¬ 
ings Bank, 264 P. 292, 89 C.A. 43— 
Foster v. Gorham, 219 P. 476, 63 C. 
A. 601—First Nat. Bank v. De 
Moulin, 206 P 92, 66 C.A. 313 
Ind —Petition of Garterman, 194 N.E. 

774, 100 Ind.App. 180. 

Mo—Gilbert v. Malan, 100 S.W.2d 
606, 231 Mo.App. 469. 

N.C—^Weaver v. Morgan, 61 S E.2d 
916, 232 N.C. 642—Town of Burns¬ 
ville V. Boone, 68 S.E.2d 351, 231 
N.C. 677. 

Pa—Messina v. D1 Ventl, 100 Pa 
Super. 379. 

S.D—In re Common School Dlst. in 
Highmore Independent School Diet., 
of Highmore, H>de County, 222 N. 
W. 690, 64 S.D. 146—Peterson v. 
Menke, 216 N.W. 886, 62 S.D. 166— 
Jas. A. Smith Lumber Co. v. Hav- 
lik, 213 N.W. 678, 61 S.D. 306— 
Farmers’ Nat. Bank of Hendricks, 
Minn, V. Hauger, 206 N.W. 384, 48 
S.D. 680—Mallery v. Griffin, 177 N. 
W. 818, 43 S.D. 71. 

Tex —^Double v. Sawtell, Civ.App., 271 
S.W. 646—Chapman v. Reese, Civ. 
App., 268 S.W. 967, error refused 
278 SW. 1114, 114 Tex. 681. 

Utah.—Bouwhuis v. Johnson, 261 P. 
359, 68 Utah 644—Fuller v. Burnett, 
243 P. 790, 66 Utah 607—Wilson & 
Co. V. Guyon, 216 P. 1078, 61 Utah 
566—Rieske v. Hoover, 177 P. 228, 
63 Utah 87—Smith v. Knauss, 176 
P. 621, 62 Utah 614—Egelund v. 
Fayter, 172 P. 313, 61 Utah 679. 

Beferenoe to findings 

(1) Specifications of insufficiency of 
evidence to warrant the findings, re¬ 
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ferring to the findings by number, 
are sufficient. 

Cal.—Tannahill v. Greening, 269 P. 
1017, 86 C.A. 714. 

(2) Where a bill of exceptions 
brings up all the evidence Introduced 
at the trial, and specification points 
to a particular finding, it Is suffi¬ 
cient. 

Cal.—McCallum v. Maxwell, 27 P.2d 
926, 136 C.A. 680. 

Snfliolenoy and scope of assignment 

(1) Specifications that the court 
erred in making certain findings, 
in making the judgment, and that 
the findings, conclusions, and Judg¬ 
ment were not supported by the evi¬ 
dence, were specifications of insuffi¬ 
ciency of evidence to Justify deci¬ 
sion. 

Idaho.—Poison v. O’Harrow, 261 P. 
772, 46 Idaho 290. 

(2) An assignment of error that 
the answer to special issue No. 1 
was not supported by the testimony 
for the reason that the great weight 
of the testimony showed that at the 
time of killing deceased the train 
had passed and deceased had crossed 
over the track and the watchman had 
returned to his shanty, and there was 
no occasion or necessity for the 
watchman to act as such, and no pos¬ 
sibility of his BO acting, was suffi¬ 
cient to challenge the sufficiency of 
the evidence to support the finding 
that the watchman was continuing in 
his duties as such when he killed de¬ 
ceased. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Carter, 246 S.W. 228, 112 Tex. 260, 
answer to certified questions con¬ 
formed to, Civ.App., 250 S.W. 192. 

(3) Under Vernon's Sayles Clv.St. 
Annot.(1914) art 1612, assignments 
of error sufficient to direct the court’s 
attention to the fact that appellant 
claimed that the evidence was not 
sufficient to support the Judgment 
presented the question as to suffi¬ 
ciency of the evidence to support the 
findings of fact of the trial court, 
although the assignments do not di¬ 
rectly and specifically attack the find¬ 
ings of fact. 

Tex.—Morrison v. Neely, Com.App., 
231 S.W. 728, and opinion conform¬ 
ed to, Clv.App., 239 S.W. 661, dis¬ 
missed for want of Jurisdiction. 

(4) Other assignment held suffi¬ 
cient. 

Conn.—Dwyer v. Hamre, 193 A. 207, 
123 Conn. 137. 

BxosptlTs aazlgamsBt to findings 
of fact held broadside and is Insuffl- 
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not sufficient evidence to establish theni,^^ or that sign as error that the party did not prove his case 

tiiey are not supported by the evidence®^ or by the with the certainty required by law®® or that the case 

preponderance of the evidence,®® or that they are was established by inference based on inference and 
not sustained by the evidence®® or by sufficient evi- presumption on presumption.®^ 
dence,®® or that the evidence is insufficient to war¬ 
rant tfiem,®® or that they are contrary to, or against, Absence of evidence. While there is authority to 
the evidence®*^ or the weight,®* or preponderance,®*-® an effect to the contrary,*i-® an assignment that 
or the great weight and preponderance,®*-l® of the there is no evidence to support the judgment, ver- 

evidence, or not justified by substantial testimony diet, or finding may in some jurisdictions be Con¬ 

or convincing proof.®* Under the general rule re- sidered,®* and it is held that an assignment of error 
quiring specific statements, it is not enough to as- which challenges the existence of any evidence to 


dent to challenge the sufflclency of 
the evidence to support the findings 
or any one of them. 

N.C.—^In re Sams’ Estate, 72 S.B.2d 
421, 286 N.C. 228. 

61. Conn.—^A.tla8 v. Whitham, 156 A. 
887, 113 Conn. 791. 

B.D.—^Viktora v. Cressman, 169 N.W. 
651, 41 S.D. 154. 

Tex.—^Bean v. Hinson, Civ.App., 235 
aw. 327. 

Utah.—Eagle Lumber Co. v. Burton 
Lumber Co., 220 P. 1069, 62 Utah 
491. 

8 C.J. p 1882 note 17. 

Ahseaos of evidenoe 

The text rule is true unless there 
is no evidence to sustain the finding 
and the various points raised have 
necessarily called attention to that 
fact. 

Cal.—San Luis Water Co. v. Estrada, 
48 P. 1076, 117 C. 168. 

88. Idaho.—Lus v. Pecararo, 238 P. 
1021, 41 Idaho 426—Newport Wa¬ 
ter Co. v. Kellogg, 174 P. 603, 81 
Idaho 674. 

Tex.—Hardeman v. Timmins, Civ. 
App., Ill S.W.2d 746, error dismiss¬ 
ed—Parker v. Bridgeport Mach. Co., 
Civ.App., 91 S.W.2d 807—Tyler 
County State Bank v. Shivers, Civ. 
App., 281 S.W. 264, affirmed, Com. 
App., 6 S.W.2d 108. 
xregatlTe llndlags of trial court 
Ind.—Myers v. Brane, 67 N.E.2d 694, 
115 lnd.App. 144. 

Answer of Jury to special issue 
Tex.—^Bauguss v. Bauguss, Civ.App., 
186 S.W.2d 384, refused without 
merit. 

Bpeoiflo findings 

Where there are specific findings, 
a general specification in the bill of 
exceptions that the evidence does not 
support the findings is insufficient. 
Cal.—Rhode v. Wattles, 299 P. 674, 
114 C.A. 144. 

Bpeoifloation held sufiloient 

Cal.—Traylor v. Los Angeles Moun¬ 
tain Park Co., 65 P.2d 921, 19 C.A.2d 
493, rehearing denied 66 P.2d 736, 
19 C.A.2d 498. 

Assignment as asserting laok of sub- 
stantial evidenoe 

While the reviewing court is not 
strictly required to do so, it may 
treat an assignment that the evi¬ 


dence does not support the finding of 
the trial court, sitting without a jury, 
as an assertion that there was no 
substantial evidence supporting the 
findings of the trial court. 

Or.—Butts V. State Indus. Acc, Com¬ 
mission, 239 P.2d 238, 193 Or. 417. 

63. Tex.—Speights v. Speights, Clv. 
App., 176 S.W. 641. 

64. Ind.—Schemmel v. Hill, 169 N.E. 
678, 91 lnd.App. 373. 

Minn.—Murphy v. Casey, 196 N.W. 
627, 167 Minn. 1. 

55. Ind.—^Armstrong v. People’s 

State Bank of Windfall, 161 N.E. 
662, 88 lnd.App. 1—Palmer v. An¬ 
drews, 159 N.E. 166. 87 lnd.App. 
364. 

66. Idaho—Smith v. Harrington. 238 
P. 530, 41 Idaho 156, 43 A.L R. 1240 

57. Ill.—Town of Western Mound v. 
Loper, 185 Ill.App. 60 

Mo.—Gould V. City of Illmo, App., 3 08 
S.W.2d 418—Gilbert v. Malan, 100 
S.W.2d 606. 231 Mo.App. 469. 

Tex—Carnley v. Kelley, Civ.App , 130 
S.W.2d 910—Hardeman v. Timmins, 
Civ.App., Ill S.W.2d 746. error dis¬ 
missed—Donnell v. Talley, Clv. 
App., 104 S.W.2d 920, error dis¬ 
missed by agreement. 

3>sf sot In form 

Assignment that finding was con¬ 
trary to evidence was defective in 
form where appellant made no at¬ 
tempt to direct attention of district 
court of appeal to evidence on subject 
in Question. 

Cal.—California Bank v. Diamond, 
App., 301 P.2d 60. 

58. Arlz.—Martin v. Clark, 297 P.2d 
934, 80 Ariz. 349. 

Mo.—Gilbert v. Malan, 100 S.W.2d 
606, 231 Mo.App. 469. 

N.J.—Roofing Sales Co. v. Rose, 137 
A. 211, 103 N.J.Law 653. 

Tex.—Parker v. Bridgeport Mach. Co., 
Civ.App., 91 S.W.2d 807. 

Answer of jury to speolal issue 
Tex.—Bauguss v. Bauguss, Civ.App., 
186 S.W.2d 384, refused without 
merit. 

58.5 Tex.—Bauguss v. Bauguss, su¬ 
pra. 

Answer of jury to special issue 
Tex.—Bauguss v. Bauguss, supra. 
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5A10 Tex.—C^amley v. Kelley, Clv. 

App., 130 S.W.2d 910. 

58. Conn.—^Doris v. McFarland, 166 
A. 68, 118 Conn. 610. 

60. Conn.—^Avery v. Ginsburg, 102 
A. 689, 92 Conn. 208. 

61. Mo.—Solomon v. Moberly Light 
& Power Co., 262 S.W, 367, 303 Mo. 
622. 

Killam V. Travelers Protective 
Ass’n of America, App., 127 S.W.2d 
772. 

61.5 Idaho.—Andrews v. Grover, 168 
P.2d 821, 66 Idaho 742. 

Absence of legal or competent evi- 
dence 

N.J.—Fleming v. McAteer, 24 A.2d 
882, 128 N.J Law 188, affirmed 28 A. 
2d 112, 129 N.J.Law 96. 

Assumption of disregard of claim by 
jury 

Assignment that there was no evi¬ 
dence to support a particular claim 
of plaintiff held not to show error, 
since reviewing court would assume 
that jury, having heard testimony, 
would disregard the claim. 

Conn—Burke v. Yencsik, 182 A. 136, 
120 Conn. 618. 

62. Cal.—San Luis Water Co. v. Es¬ 
trada, 48 P. 1075, 117 C 168. 

N.C—In re Collins’ Estate, 38 S.E.2d 
160, 226 NC. 412 

Tenn.—Board of Mavor and Aider- 
men of Covington v Moore, 232 S. 
W.2d 410, 33 Tenn App. 661—Ra¬ 
gan V. Ezell, 60 S.W.2d 148, 166 
Tenn. 212. 

Yates V. Coca-Cola Bottling 
Works, 14 Tenn App. 7. 

Tex.—W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83. 
Apparently contra, Dutton v. Kin¬ 
sey, Civ.App., 124 S.W.2d 446. 

Abssuoc of svidcucc to sustain vcr« 
diet 

An assignment of error in the fol¬ 
lowing form is Improper: “No evi¬ 
dence was offered upon the trial of 
this case upon which a verdict for 
the defendant can be sustained.” 

Pa.—^American Bank v. Felder, 59 Pn. 
Super. 166. 

Equivalent assignment 

An assignment to the effect that 
the trial court erred in not peremp¬ 
torily instructing the jury is cquiva- 
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support a fundamental finding Is proper as sub¬ 
mitting an alleged error of law.^3 
Impeachment of witnesses. Assignments of error 
in which it is insisted that it appears conclusively 
from the evidence that certain witnesses were suc¬ 
cessfully impeached are without merit.®*-5 

b. Verdict, Findings, or Judgment Contrary to 
Law and Evidence 

An AMlgnment that the verdict, flndingt, or Judgment 


fe contrary to the law and the evidence It generally held 
too general or Inaufflelent. 

Under the rules in some jurisdictions, an assign** 
ment that the findings, conclusions, or judgment is 
contrary to the law and the evidence must specify 
the respects in which the evidence is deficient.®* 
An assignment of error in that the verdict is against 
or contrary to, the law and the evidence,®® or against 


lent to an asaignment that there was 
no evidence to support the verdict. 
Tenn.—Southern Ry. Co. v. Lewis & 
Adcock Co., 201 S.W. 181, 189 Tenn. 
87. L.R.A.1918C 976. 

City of Memphis v. Uaelton, 260 
S.W.2d 298, 87 Tenn.App. 9. 
limitation of rsvlaw 
The appellate court, under assign¬ 
ment that there is no evidence to 
support a flnding, can only consider 
whether there is any evidence. 

Tex.—First Nat. Bank v. Ervin, Civ. 
App., 12 S.W.2d 269. 

Scops of asslgamsat 

(1) An assignment that there was 
no evidence in the record to sustain 
a flnding of the jury requires the 
court of civil appeals to examine the 
evidence and determine whether there 
is contained therein testimony which 
will support the verdict and judg¬ 
ment. 

Tex.—Feagins v. Texas Machinery & 
Supply Co., Civ.App., 186 S.W. 961, 
error refused. 

(2) An assignment asserting that 
there is no evidence to support the 
verdict is good as an assignment of 
error and requires the appellate court 
to ascertain whether there was any 
material and substantial evidence be¬ 
fore the Jury which would support 
the verdict. 

Tenn.—East Tennessee Natural Gas 
Co. V. Peltz, 270 S,W.2d 691, 38 
Tenn App. 100—Tallent v. Fox, 141 
S W.2d 486, 24 Tenn.App. 96. 

(3) Assignment that there is no 
evidence to support a verdict, and 
that appellant is entitled to a direct¬ 
ed verdict, requires a reviewing court 
to review the evidence, but review is 
not to determine where the truth 
lies or to And the facts, but only to 
determine whether there was any 
substantial evidence to support the 
verdict. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Crawford, App., 281 S.W 2d 69. 

motion for now trial; proponderaaoe 

Ground of preponderance of evi¬ 
dence, stated in motion for new trial, 
is sufficient predicate for assignment 
of error that there is no evidence to 
support verdict, where only right 
sought is a new trial, even though 
denial of motion for directed verdict 
at close of all evidence is not made 
ground of motion for new trial; but 


ground of preponderance is not suf- 
flclent to permit appellate court to 
direct verdict, in such circumstances, 
because attention of trial court was 
not called to such alleged error by 
motion for new trial. 

Tenn.—City of Memphis v. Uselton, 
260 S.W.2d 293, 37 Tenn.App. 9. 

All evideaoe for appellant 
Assignment that all the evidence 
supports the Insistence of appellant 
is too general to be considered by 
court of appeals. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 576, 26 Tenn. 
App. 564. 

Snillolenoy of assigameat held donbt- 
ful 

Tenn.—Cuff man v. Blunkall, 124 S.W. 
2d 289, 22 Tenn.App. 513. 

In Vtah 

(1) The rule stated in the text has 
been followed. 

Utah—Paxton v. Paxton, 15 P.2d 
1061, 80 Utah 640—Christensen v. 
Ogden State Bank, 286 P. 638, 75 
Utah 478—Kieske v. Hoover, 177 P. 
228, 63 Utah 87—Holt v. Great 
Eastern Casualty Co., 178 P. 1168, 
63 Utah 643. 

(2) However, it has been held that 

an assignment with respect to dam¬ 
ages which merely stated that there 
was no competent evidence to justify 
decree is insufficient to authorize re¬ 
view. I 

Utah—Johnson v. Brinkerhoff, 67 P. 

2d 1132, 89 Utah 530. 

63. N.J.—^Pollack v. New Jersey Bell 
Telephone Co„ 181 A. 318, 116 N.J 
Law 28. 

No Judicial action 

A specifleation that there was no 
legal evidence adduced to support 
judgment for plaintiff is insufficient 
to present anything for review, 

N.J —Greenblatt Coal Co. v. Jacobs. 
170 A. 618, 12 N.J.Mi8C. 176. 

63.5 Ga.—Edwards v. Watkins, 184 
S.E. 437, 62 Ga.App. 684. 

Beasoa for rule 

The credibility of the witnesses un¬ 
der all the evidence is for the jury. 
Ga.—Edwards v. Watkins, supra. 

64. Colo.—Platte Val. Elevators Co 
V. Gebauer, 266 P.2d 903, 127 Colo. 
366. 

Idaho.—^Howell v. Kahn, 246 P. 86, 
42 Idaho 277. 
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65. Ala.—King v. Jackson, 87 So.2d 
628, 264 Ala. 339. 

Ariz.—^Meyer v. Killingsworth, 288 
P.2d 1097, 73 Ariz. 143—Weather¬ 
ford V. Hanger, 146 P. 769, 16 Aris. 
427. 

Colo.—Craig v. Toteve, 110 P.2d 1117, 
107 Colo. 264. 

Hawaii.—Zen v. Koon Chan, 27 Ha¬ 
waii 869. 

Idaho.—Idaho Falls Nat. Bank v. 
Ford, 269 P. 100, 46 Idaho 492. 

Ill.—Lester v. Bugni, 44 N.B.2d 68, 
316 Ill.App. 19. 

Ky.—Ortweln v. Droste, 228 S.W. 
1028, 191 Ky. 17. 

Bryant v. Joyce, 10 Ky.Op. 121. 

Mo.—Tabler v. Perry, 86 S.W.2d 471, 
337 Mo. 164. 

Connor v. Temm, App., 270 S.W. 
2d 641—Dean v. State Social Se¬ 
curity Commission of Missouri, 
App., 123 S.W.2d 673—White v, 
Chastain, App., 128 S.W.2d 648— 
Harmon v, Irwin, App., 219 S.W. 
392. 

N.J—Edmondston Supply & Equip¬ 
ment Corp. V. Eisler Electric Corp., 
11 A.2d 69, 124 N.J.Law 62—Im- 
beninato v. Mendl, 106 A. 791, 98 
NJ.Law 616. 

Tenn —Lasater Lumber Co. v. Hard¬ 
ing, 189 S.W.2d 683, 128 Tenn. 
App. 296—^Adamant Stone & Roof¬ 
ing Co. V. Vaughn, 7 Tenn.App. 
170. 

Tex.—Minchen v. First Nat. Bank of 
Alpine, Civ.App, 263 S.W.2d 601, 
error refused no reversible error 
—City of Wichita Falls v. Brown, 
Civ.App., 119 S.W.2d 407, error dis¬ 
missed—Postal Savings & Loan ‘ 
Ass’n v. Powell, Civ.App., 47 S.W. 
2d 343—Morris v. Standard Acci¬ 
dent Ins. Co, Civ.App., 35 S.W.2d 
207—Guarantee Bond & Mortgage 
Co. V. Newsom, Civ.App., 9 S.W. 2d 
1055—^Aly V. Texas Publication 
House, Civ.App., 6 S.W. 2d 235 
(first case)—Wells, Stillwell & 
Spears v. Dupuy, Civ.App., 289 S. 
W. 718—Lancaster v. Hall, Civ. 
App, 277 S.W. 776—Grand Lodge 
Colored K. P. of Texas v. Graves, 
Civ.App., 274 S.W. 228—Slaydon 
V. Fuller, Civ.App., 266 S.W. 673— 
Priddy v. Childers, Civ.App, 231 
S.W. 172, reversed on other 
grounds, Com.App., 240 S:W. 1107— 
Dallas Cotton Mills v. Huguley, 
C1V.APP., 230 S.W. 482—Ft. Smith 
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the law under the evidence, *5.5 or that the findings dence to support the verdict or findings.*^ Like- 
are against the law and the evidence,** has been wise, an assignment that the judgment or decree is 
held too general to permit of consideration, and not against, or contrary to, the law and the evidence,*'^•5 


as equivalent to an assignment that 

Couch ft Bedding Co. v. George. 
Clv.App., 222 S.W. 835—Standard 
Scale ft Supply Co. v. Chapin, Civ. 
App., 218 S.W. 645—Miller v. P, 
W. Ezell Mercantile Co., Civ.App., 
201 S.W. 734—Texas ft P. Ry. Co. 

V. Schelb, Civ.App., 196 S.W. 881, 
error refused—Smith v. Jones, Civ. 
App., 192 S.W. 795, error refused— 
Moore v. Cooper Mfg. Co., Civ. 
App., 171 S.W. 1034. 

8 C.J. p 1884 note 40. 

Vo propositloa to a&d assigameat 

An assignment that the verdict Is 
contrary to law and evidence is con¬ 
demned, and no proposition can aid it 
or give life to it. 

Tex.—Sweatt v. Tarrant County, 
Civ.App., 108 B.W.2d 700, error 
dismissed. 

ftbseaos of evldsaoe as to ssseatlal 
fact 

An assignment of error that the 
verdict is contrary to the law and 
evidence because there is no evi¬ 
dence to establish a fact necessary 
to sustain the verdict and judgment 
is sufficient. 

Tex.—^First State Bank of Black- 
well V. Knox, Civ.App., 178 S.W. 
894. 

Answer to special Issue 

Assignment that the answer to one 
of the special issues was not sup¬ 
ported by the law or the evidence 
may be sufficient. 

Tex.—Largent v. Etheridge, Civ. 
App., 13 S.W.2d 974. 

Weight of evidence only raised 

An assignment that the verdict is 
against the law and the evidence, 
and the weight of the evidence 
merely goes to the weight of the 
evidence and is too indefinite to be 
considered on appeal. 

Mo.—^Harmon v. Irwin, App., 219 S. 

W. 392. 

Bzcsss of sTidence and law 

Assignment that verdict is in ex¬ 
cess of the evidence and the law ap¬ 
plicable thereto is too general to be 
considered by court of appeals 
Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 675, 26 Tenn. 
App. 664. 

Assignmsnt held mnltlfarions 

An assignment of error which as¬ 
serted that the Judgment was con¬ 
trary to the law and the evidence 
and unsupported by legal evidence, 
and complained in the forepart that 
judgment was contrary to both the 
law and the evidence, was multifari¬ 
ous and too general. 

Tex.—Dutton v. Kinsey, Civ.App., 
124 8.W.2d 446. 


there is no evi- | or is contrary to 

6B.B Mo.—Clay v. Owen, 93 S.W.2d 
914, 338 Mo. 1061. 

Boswell V. Saunders, App., 224 
S.W.2d 126—^Hooper v. Wineland, 
App., 131 S.W.2d 282—Federal 
Chemical Co. v. Farmers Produce 
Exchange, App., 128 S.W.2d 612— 
Martin v. Bulgln, App., Ill S.W.2d 
968. 

66. Ariz.—^Patterson v. Connolly, 77 
P.2d 813, 61 Ariz. 443. 

Colo.—Cline v. McDowell, 284 P.2d 
1066, 132 Colo. 37—Platte Val. Ele¬ 
vators Co. V. Gebauer, 256 P.2d 
903, 127 Colo. 356. 

Tenn.—Bell v. The Maccabees, 82 S. 

W.2d 229, 18 Tenn.App 641. 
ViAdings and orders of trial court 

Colo—Cline v. McDowell, 284 P 2d 
1066, 132 Colo. 37. 

Ohalleage of speoilLo finding of fact 

An assignment that findings of 
fact are not sustained by evidence I 
and contrary to law is wholly insuffi¬ 
cient to challenge any specific find¬ 
ing of fact. 

Minn —In re Underwood, 42 N W 2d 
416, 231 Minn. 144. 

Bgnivalent assignment 
An assignment that the decision 
was rendered for defendant, where¬ 
as it should have been for plaintiff, 
is in effect an assignment that the 
finding is contrary to the law and 
the manifest weight of evidence. 
Ohio.—Engle v. Beatty, 180 NE. 269, 
41 Ohio App. 477. 

67. Tenn.—Marion Const. Co. v. 
Steepleton, 14 Tenn.App. 127— 
Adamant Stone ft Hoofing Co. v. 
Vaughn, 7 Tenn.App. 170—Provi¬ 
dent Life & Accident Ins. Co. v. 
Gibson, 5 Tenn.App. 616. 

67.5 Ariz.—^Martin v. Clark, 297 P. 
2d 934, 80 Ariz. 849—Meyer v. 

Killlngsworth, 238 P 2d 1097, 73 
Ariz. 143—Salyer v. Schmitt. 232 
P.2d 116, 72 Ariz. 174—Fellows v, 
W. C. Ellis Bldg. Co., 96 P.2d 663, 
64 Ariz. 325—Boyce v. Brown, 77 
P.2d 466, 61 Ariz. 416—Merryman 
V. Sears, 72 P.2d 943, 60 Ariz. 412 
—Pinal County v. Heiner, 209 P. 
714, 24 Ariz. 346. 

Colo—Buchanan v. Burgess, 62 P.2d 
466, 99 Colo. 307—Ohio Casualty 
Ins. Co. V. Colorado Portland Ce¬ 
ment Co., 61 P2d 691, 97 Colo. 641 
—Wilson V. Giem, 6 P.2d 880, 90 
Colo. 27. 

Ga.—Greenwood v. Ledford, 166 S.E. 

839, 46 Ga.App. 123. 

Idaho.—Idaho Falls Nat. Bank v. 
Ford, 269 P. 100, 46 Idaho 492— 
Choate v. North Fork Highway 
Dist., 228 P. 886, 39 Idaho 483. 

Ind.—La Salle Extension University 

134 


the law, to the evidence, and to the 

V. Kronewitter, 86 N.E.2d 707, 119 
Ind.App. 341. 

Minn.—In re Delinquent Real Es¬ 
tate Taxes for 1938, Roseau Coun¬ 
ty, 4 N.W.2d 783, 212 Minn. 662. 
Miss.—Eaton v. Hattiesburg Auto 
Sales Co., 117 So. 534, 161 Miss. 
211 . 

Mo.—Matthews v. Karnes, 9 S.W. 2d 
628, 320 Mo. 962. 

S.C.—St. Andrews Evangelical Lu¬ 
theran Church of Columbia, S. C., 
V. St. Andrews Evangelical Lu¬ 
theran Church of Columbia, S. C., 
73 S E 2d 845, 223 S.C. 9. 

Tex.—McClure v. Miller, Civ.App., 
116 S.W 2d 470, error dismissed by 
agreement—Maryland Casualty Co. 
v. Podraza, Civ.App, 107 S W 2d 
624, error dismissed—Foster v. 
Gossett, Civ.App., 17 S.W 2d 469— 
Porter v. Thompklns, Civ.App., 11 
SW.2d 367—Galveston, H. ft S A. 
Ry. Co. V. Lelfcste, Civ App., 8 
S.W.2d 764, affirmed. Com App. 22 
S.W 2d 1061—Myers v. Walker, Civ. 
App., 8 S W.2d 650—Gemcth v. 
Galbraith-Poxworth Lumber Co, 
Civ App, 6 S.W.2d 215—Poe v. 
Humble Oil ft Refining Co., Civ. 
App, 288 S W. 264, reversed on 
other grounds Humble Oil ft Re¬ 
fining Co V. Poe, Com App, 29 
SW2d 1019—Stephenson v Stitz, 
Civ App, 266 S.W. 812—Shepherd 
V. Newell, Civ.App., 262 S.W. 1113 
—Gregg V. Texas Bank ft Trust 
Co., Civ.App, 235 S.W. 689, error 
refused—Occidental Life Ins Co. 
v Montgomery, Civ.App., 226 S.W. 
760—Melsheimer v. Shaw, Civ. 
App., 223 S.W. 261—Standard Scale 
& Supply Co. V. Chapin, Civ.App., 
218 SW. 646—Williford v. Simp¬ 
son, Civ.App., 217 S.W. 191—Def- 
ferari v. City of Galveston, Civ. 
App , 208 S.W. 188, error refused— 
Stephens v. Miller, Civ.App., 202 
S.W. 1061—Houston Tie ft Lumber 
Co. V. Hankins, Civ.App., 200 S W. 
237—^Wardlow v. Andrews. Civ. 
App., 180 S.W. 1161—^American 
Nat. Bank v. Warner, Civ.App., 
176 S.W. 863. 

3 C.J. p 1386 note 68. 

Contrary to statats 

An assignment that the judgment 
is contrary to uncontroverted evi¬ 
dence and to statute is too general. 
Tex.—Humble Oil ft Refining Co. v. 
Southwestern Bell Telephone Co., 
Civ.App., 2 S.W.2d 488. 

Afilrmaaos without written opinion 
justified 

Specification of points on which 
plaintiff in error relies for reversal, 
and which amount simply to the as¬ 
sertion that the judgment la con- 
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preponderance of evidence,«7.io {3 contrary to 

law and against the preponderance of the evidence, 
which is in itself conflicting, incompetent, and in- 
sufficient,«7.l6 has been held too general, too indefi¬ 
nite, or insufficient, as has an assignment that the 
decision is contrary to the law and the evidence in 


the casc.®7-20 

However, it has been held in some cases that 
such an assignment will permit a review of the suffi¬ 
ciency of the evidence as a matter of law to sus¬ 
tain the judgment,or that, while such an assign¬ 
ment is usually condemned for indefiniteness,®**® it 


trary to the law and the evidence, 
would justify aihrmance without 
written opinion. 

Colo.—Carter v. City and County of 
Denver, 160 P.2d 991, 114 Colo. 33. 

Trial hy chaaoellor as jury 

In suit tried bs' chancellor sittinff 
as a Jury, assignment to the effect 
that chancellor's decree was contra¬ 
ry to the law and the evidence was 
not the prescribed way of challeng¬ 
ing correctness of verdict. 

Tenn—Phifer v. Mutual Ben. Health 
& Accident Ass'n, 148 S.W.2d 17, 
24 Tenn.App. 600. 

Ass i gn me nts lield suffioieat 

(1) Assignments of error on a 
Judgment sustaining a motion to set 
aside a former Judgment as contrary 
to law and evidence. 

Oa—Coker v. Eison, 151 S.E 682, 

40 Ga.App. 835. 

(2) Assignments or specifications 
that judgment was contrary to evi¬ 
dence and contrary to law. 

Wyo—HadalJ v. Union Savings & 
Loan Ass’n, 138 P.2d 984, 69 Wyo. 
140, rehearing denied 141 P 2d 856, 
69 Wyo 140—Sterling Lumber 

Co. V. Thompson, 41 P.2d 264, 47 
Wyo. 619, followed in U, S. Fidel¬ 
ity & Guaranty Co. v. Thompson, 

41 P.2d 269, 47 Wyo 662. 

(3) Insurance company’s assign¬ 
ment that Judgment for former so¬ 
liciting agent was contrary to the 
law and undisputed evidence, and 
that under proper construction of 
agency contract agent was not en¬ 
titled to any commission on renewal 
premiums paid to a company after 
termination of agency contract, suf¬ 
ficiently pointed out alleged error of 
trial court in construction of agen¬ 
cy contract. 

Ga —Mutual Ben. Health & Acc. 
Ass’n V. Le Master, 81 S.E.2d 484, 
89 Ga.App. 870. 

AssigiimsatB held insnlllolent 

(1) An assignment, attacking the 
verdict and Judgment as “contrary 
to and not supported by either the 
law or the facts.’’ 

Tex.—Lancaster v. Hall, Civ.App., 
277 S.W. 776. 

(2) An assignment that “the court 
erred In rendering Judgment for the 
plaintiffs in any sum, and in hold¬ 
ing that the law and facts warrant¬ 
ed the Judgment rendered for the 
reason that the Judgment is not 
warranted by the law and the facts, 
and the facts were insufficient In 


law to warrant the Judgment ren¬ 
dered.” 

Tex.-—Danciger v. Wood. Civ.App., 
240 S.W. 694. 

AsBlgnnieat not sustolnsd 

Where complaint contained a sub¬ 
stantial cause of action and its suf¬ 
ficiency was not questioned in the 
proceedings below, the Judgment was 
not contrary to law, and assignment 
to the effect that it was contrary to 
law and the evidence could not be 
sustained 

Ala.—Bonds v. Cooke & Wood Const. 
Co., 72 So.2d 856, 37 Ala.App. 581. 
Sols qasstlon raised and to be de¬ 
termined under assignment of error 
that an order granting an interlocu¬ 
tory injunction was contrary to law 
and equity and the evidence was 
whether there was sufficient evidence 
to support the finding and Judgment. 
Ga—Calhoun v. Ozbourn, 198 S.E. 

706, 186 Ga 669. 

Zn Bhods Zsland 

(1) Rule stated in the text has 
been followed. 

R I.—Scott V. Smith, 135 A. 327, 48 
RI. 66. 

(2) Under appellate practice in 
equity, reasons of appeal which al¬ 
lege generally that final decree is 
against the law, the evidence, and 
the weight thereof are sufficient 
RI—-Rooke V. Grant, 76 A.2d 793, 

77 RI 447—Nelson v. Dodge, 68 
A 2d 61, 76 R.I. 1, 14 A.L.R.2d 638. 

(3) In an appeal from a matter in 
equity, reasons of appeal which al¬ 
lege generally that a final decree is 
against the law and the evidence 
and weight thereof are sufficient 
properly to bring before the supreme 
court the question whether the trial 
Justice erred in his findings and ulti¬ 
mate decision. 

R.I.—Girard v. Sorel, 126 A.2d 212. 

67.10 Conn.—Pavlovchik v. Lupa- 
riello, 127 A. 18, 101 Conn. 667. 

Ind—M. Rumley Co v. Major, 116 
NE 337, 64 Ind App, 41. 

Tex—Roberts v. Williford, Civ.App., 
242 SW. 797—Friedman v. Hunts¬ 
ville Cotton Oil Co., Civ.App., 177 
S.W. 673. 

3 C J. p 1387 note 59. 

67.15 Tex.—^Warren v. Warren, Civ. 
App., 146 S.W, 272. 

67.20 Mo.—Breit v. Rowland, App., 
127 S.W.2d 71. 

6a Tex.—Shaw v. Centerfleld Oil 
Co., Civ.App., 10 S.W.2d 144. 
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Where divisible items are sued for 

and recovered, a general assignment 
that the verdict and Judgment are 
contrary to law and unsupported by 
the evidence only raises the question 
whether the petition alleged or the 
proof sustained a good cause of ac¬ 
tion as to any part of plaintiff’s de¬ 
mand 

Ga.—^New Zealand Ins. Co. v. Brew¬ 
er, 116 S.E. 922. 29 Ga.App. 773. 

Scope of assignmeat 

(1) An assignment of error that 
the Judgment was contrary to the 
law and the evidence is sufficient in 
an action of unlawful entry and de¬ 
tainer, to raise the question that a 
void trustee’s deed offered in evi¬ 
dence showed no right of possession 
in plaintiff. 

Miss.—Booker v. Federal Land Bank 
of New Orleans, 164 So. 877, 175 
Miss. 281. 

(2) In a daughter’s action against 
her father’s executor for compensa¬ 
tion for services rendered after she 
became of age, assignments of error 
complaining that the verdict for the 
plaintiff was contrary to law and the 
evidence, and that the court erred in 
overruling the defendant’s demurrer 
to the petition, raised the question 
as t^ sufficiency of the evidence to 
establish an agreement to pay for 
the services. 

Okl—Hapke v. Hapke, 220 P. 660, 
93 Okl. 180 

(3) Several assignments complain¬ 
ing of Irregularity of proceedings, of 
accident and surprise, of errors in 
admission and rejection of evidence, 
that decision was contrary to law 
and to evidence, and that motion for 
new trial should have been granted, 
were held insufficient to raise any 
question for review save that deci¬ 
sion was contrary to evidence. 

Ariz.—American Coarse Gold Corp. 

V. Young, 52 P.2d 1181, 46 Aris. 
611. 

Vnlawfol entry and detainer; right 
of possession 

Assignment that Judgment was 
contrary to law and evidence was 
held sufficient, in action of unlawful 
entry and detainer, to raise question 
that void trustee’s deed offered In 
evidence showed no right of posses¬ 
sion in plaintiff. 

Miss.—Booker v. Federal Land Bank 
of New Orleans, 164 So. 877, 176 
Miss. 281. 

6a6 Mo.—^Hoppe v. Boerger, App., 
116 S.W.2d 196. 



$1261(3) APPEAL & EfiEOB 

may be sufficient to entitle the appellate court to 
determine whether the evidence, when applied to 
the pleadings, will permit the judgment to stand.^^-^^ 

c. Assignment of One Error as Affecting Oon- 
sideration of Another 

Contentions as to the weight and eufllciency of evi¬ 
dence are subject to the rule that an assignment as to one 
matter raises no question as to a different one. 

The rule stated supra § 1254, that an assignment 
of error as to one matter raises no question as to a 
different matter, has been applied to contentions 
in respect of the weight and sufficiency of evi- 
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dence.09 Thus, assignments as to the admission or 
exclusion of evidence raise no point respecting suffi¬ 
ciency,*^® and contentions as to the sufficiency of 
the evidence cannot be raised by assignments in 
respect of pleadings^i or instructions.^^ 

Under a member of authorities, no question as to 
the sufficiency of the evidence is raised by assign¬ 
ing the verdict for error, *^3 by assigning error to 
the ruling on a motion for judgment on the answers 
to special interrogatories,*^^ or to the refusal of 
“points of evidence, “*^5 or by an assignment of er¬ 
ror that the finding of the court,*^® a directed ver- 


68.10 Mo.—Hoppe V. Boerger, supra. 

69. Arlz.—^American Coarse Gold 
Corporation v. Young, 62 P.2d 
1181, 46 Arlz. 611—Tennery v. Ten- 
nery, 274 P. 638, 36 Arl*. 69. 
Ga.—Moss V. Moss. 190 S.E. 674, 184 
Oa. 47. 

Idaho.—^Walker v. Idaho Lettuce Co., 
268 P. 931, 44 Idaho 478. 

Ill.—See Sargent v. McDonough & 
Co., 197 IlLApp. 523. 

Ind.—^Plke v. Pat tee. App., 200 N.E. 
447. 

Mich.—^In re Hofrman*s Estate, 152 
K.W. 962, 183 Mich. 67. 

Minn.—Grimes v. Gaughan, 162 N.W. 

653. 129 Minn. 537. 

Tex.—Phillips V. Anderson, Civ.App., 
93 S.W.2d 171—-Kelly v. Aransas 
Compress Co., Civ.App, 91 S.W 2d 
1156, error dismissed—Luker v. 
Anderson, Civ.App., 10 S.W.2d 149 
—Potomac Ins. Co. v. Easley, Civ. 
App., 293 S.W. 346, reformed and 
affirmed, Com.App., 1 S W.2d 263— 
McCarty v. Pugh, Civ App., 263 S. 
W. 690, reversed on other grounds, 
Com.App., 266 S.W. 126—Pantaze 
V. Parmer, Civ.App., 305 S.W. 621. 
Utah.—Jordan v. Madsen, 279 P. 499, 
74 Utah 280. 

Assignment of final deoree 

(1) Assignment of final decree as 
error concedes the correctness of the 
findings of fact and all inferences 
that may be deducible therefrom, 
and the evidence submitted to sus¬ 
tain them will not be inquired into. 
Pa.—Trask v. Shaffer, 14 A.2d 211, 

140 Pa.Super. 505. 

(2) Specification of errors, and 
scope and elfect of assignment, as to 
decree generally see infra fi 1272. 

Attack on sulfioleiioy as mattsr of 
law 

Appellate court would not consider 
issues raised which went only to 
credibility of witnesses and weight 
of evidence, where attack on suffi¬ 
ciency of evidence in assignments of 
error was made only as matter of 
law and not factually. 

Te*.—Phillips V. Anderson. Civ.App., 
98 S.W.2d 171. 


Asaignsnents not presen.tiag oontea<^ 
tlon 

Assignments alleging error In 
overruling a motion for continuance, 
in overruling special exceptions to 
plaintiffs pleading, and In holding 
that plaintiff entered into a contract 
with defendant, that plaintiff had a 
valid contract, and that defendant 
was obligated to pay a certain 
amount to plaintiff, could not be 
construed as presenting contention 
that any of the findings of the trial 
Judge was wholly without support 
in the evidence, or so contra'ry to 
the overwhelming preponderance of 
the evidence as to be clearly wrong. 
Tex—Randolph Junior College v. 
Isaacks, Civ.App, 113 S.W.2d 628. 

▼srdict aot vsspOBsIvs to plsadlngs 

Assignment that verdict was not 
responsive to the pleading presented 
an assignment of error of law and 
could be reviewed by the court of 
appeals only without giving con¬ 
sideration to the credibility of wit¬ 
nesses and weight of evidence. 

Mo—McMnnigal v. North Kansas 
City Development Co.. 129 S.W.2d 
75, 233 Mo.App. 1040. | 

Abseaoo of roqoost for, or oxcoptlon I 
to, fiAdlag* I 

Specifications asserting that court I 
erred in denying exceptions to find¬ 
ings, making conclusions, entering i 
Judgment, and making findings of 
fact were held to raise question of 
sufficiency of evidence to support 
findings, conclusions, and Judgment, j 
notwithstanding findings were not i 
requested or excepted to. since stat¬ 
ute requiring that findings be re¬ 
quested or excepted to deals with 
absence of findings and defective 
findings, and hence was inapplicable 
where findings were attacked for 
what they declared. 

Mont.—Atlantic Pacific Oil Co. of 
Montana v. Gas Development Co., 
69 P.2d 760, 106 Mont. 1, followed 
in Atlantic Pacific Oil Co. of Mon¬ 
tana V. Montana Eastern Pipe Line 
Co., 71 P.2d 1073, 105 Mont. 66. 

Motloa for asw trial 

(1) However, under specification 
of motion for a new trial that decl- 
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Sion of court Is contrary to law. 
court considers sufficiency of evi¬ 
dence tb sustain finding. 

Ind.—Miller v. Muir, 66 N.E.2d 496, 
115 Ind.App. 335. 

(2) An assignment that lower 
I court erred in refusing to grant a 
new trial is insufficient to raise any 
question other than whether evi¬ 
dence Justifies verdict or finding. 
Minn.—Larson v. Degner. 78 N.W. 2d 
333. 

TO. Mont—^Kingsland v. Metropoli¬ 
tan Life Ins. Co.. 87 P.2d 335, 97 
Mont. 668. 

Objsotioa to latrodaotioa of testi¬ 
mony 

Sufficiency of evidence to sustain 
plaintiff's contention concerning 
proofs of loss under accident clauses 
of life policies could not be consid¬ 
ered under an assignment that the 
court erred in overruling defendant's 
objection to the introduction of tes¬ 
timony for failure of the complaint 
to state a cause of action, but could 
be considered under assignments re¬ 
lating to the sufficiency of evidence 
to warrant submission of the cause 
of death to the Jury and to sustain 
Judgment. 

Mont.—Klngsland v. Metropolitan 
Life Ins. Co., supra. 

71. Tex.—New com v. Ford, Civ. 

App., 222 S.W. 692. 

78. N.D.—State v. Van Home, 2 N. 

W.2d 1, 71 N.D. 466. 

S.D.—Stablein v Hutterische Ge- 
meinde, 189 N.W. 312, 46 S D. 518. 

73. Pa.—Jewell v. Frank, 60 Pa. 
Super. 193. 

74. Ind.—Southern R. Co. v. Utz, 98 
NB. 875, 52 Ind App 270. 

75to Pa.—Perry Tp. v. Redbank Tp., 
8 Pa.Super. 640. 

7A Ind.—Scobey v. Decatur County, 
72 Ind. 551. 

Ooaolnsioas of law 
Where only errors assigned were 
errors in conclusions of law, appel¬ 
lant could not challenge sufficiency 
of evidence to sustain finding of 
facts, but challenged only the suf¬ 
ficiency of the facts found to aus- 
tain the conclusions of law. 
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or the judgment'^^-lO i, contrary to law, 
or that the verdict is against the law of the case,*^^ 
or that the court erred in making designated find¬ 
ings of fact;*^*^*® but it has also been held that a 
contention on appeal that an adverse decision is 
contrary to law raises the question whether the 
evidence entitles appellant to relief which was de¬ 
nied him,77.10 and that an assignment that the de¬ 
cision or finding of the court is not sustained by 
sufficient evidence and is contrary to law presents 
for review the sufficiency of the evidence to sus¬ 
tain the special findings of fact.77.i6 

An assignment of error that the court erred in 
refusing a motion to direct a verdict has been held 
to raise only the legal question whether there is any 
evidence legally tending to sustain the verdict, or 
any substantial evidence to support it, and the 
weight of the evidence cannot be questioned.78 Un¬ 
der other authority an assignment that the trial 
court erred in denying a motion for dismissal or in 
granting or denying a motion for a directed verdict 
raises the issue of the sufficiency of the evidence 
to sustain a recovery or verdict, 78 5 or to sustain a 
finding,7810 or to demand the finding directed,78.15 
or the question whether there was any evidence to 
support the vcrdict.78 20 assignment that the 
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trial court erred in denying a motion for judgment 
notwithstanding the verdict raises only the ques^^ 
tion whether the verdict is supported by the evi*- 
dence;78.26 and on appeal from an order denying a 
motion for judgment notwithstanding the verdict, or 
for a new trial, an assignment that appellant was en¬ 
titled to judgment on the evidence raises the ques¬ 
tion whether the evidence as a matter of law com¬ 
pels recovery in his favor.78.S0 An assignment that 
the court erred in rendering judgment for plaintiffs 
and against defendants on the evidence adduced 
and in not rendering judgment for defendants does 
not present the question on appeal that the evidence 
did not show that the contract sued on was ever 
consummated.79 

The sufficiency of the evidence to support a find¬ 
ing cannot be considered under an assignment that 
there was no evidence to support it or to make a 
jury issue ;8® an assignment that the evidence is in¬ 
sufficient to justify the finding in a certain partic¬ 
ular does not raise the question of the sufficiency 
of the evidence to justify the finding in another par¬ 
ticular and an assignment complaining in gen¬ 
eral terms of the rejection by the court of a motion 
for a directed verdict is insufficient to raise a ques- 


Ind—Pike V. Pattee, 2 NE2d 420, 
103 IndApp. 83. 

76.6 Ga.—Baker v, Decatur Lumber 
& Supply Co., 87 S.E.2d 89, 211 
Ga. 610. 

76.10 Ga.—Baker v. Decatur Lum¬ 
ber & Supply Co., supra. 

77. N.D.—Ga^nier v. Fargo, 96 N. 
W. 841, 12 N.D. 219. 

Tenn—Nashville, C. & St. L. Ry. 

Co. V. Graham, 6 Tenn.App. 121. 
Attacking oonclnsions of law 

Under Ct Civ App.Rules, rules 24, 
29, and 30 (142 S.W. xii, xiii), as¬ 
signments of error attacking the 
court’s conclusion of law that de¬ 
fendants and their predecessors had 
not established title by limitation 
were insufficient to warrant a review 
of the evidence on that issue. 

Tex.—Carrington v. Carrington, Civ. 
App., 230 S.W. 1029. 

77.6 Minn.—Peterson v. New Eng¬ 
land Furniture & Carpet Co., 299 
N.W. 208, 210 Minn. 449. 

77.10 Ind.—Mueller v. Mueller, 78 
N.B.2d 667, 118 Ind.App. 274. 

77.16 Ind.—Burkhart v. Simms, 60 

N. E.2d 141, 116 Ind.App. 676. 

78. III.—^Anderson v. Chesapeake & 

O. By. Co., 186 N.B. 186, 362 Ill. 
661, certiorari denied Chesapeake 
A O. Ry. Co. V. Anderson, 64 S.<2t. 
93. 290 U.S. 676, 78 L.Ed. 688. 


Tenn.—^East Tennessee Natural Gas 
Co. V, Peltz, 270 S.W.2d 691, 38 
Tenn.App 100 

Tex.—Ochoa v. Winerich Motor Sales 
Co., 94 S.W.2d 416, 127 Tex. 642 
Nelson v Wilson, Civ.App., 97 
S W 2d 287, error refused—Swan¬ 
son V. Holt, Civ.App., 97 SW.2d 
286, error dismissed—Hanson v. 
Haymann, Civ.App., 280 S.W. 869. 
Contra General Acc. Fire & Life 
Assur Corporation v. Butler’s Ice 
Cream Factory, Civ.App, 291 S W. 
674, affirmed, Com App., 5 SW.2d 
976. 

3 C J. p 1374 note 61. 

78.5 Arlz.—Stallcup v. Coscarart, 
282 P.2d 791, 79 Arlz. 42. 

Fla—Brown v. Indian River Orange 
Lands. 179 So. 789, ISl Fla. 466. 
Wash —Carufel v. Davis, 61 P.2d 
1005, 188 Wash. 166. 

No other qaestioB raised 

Minn.—Fontaine v. Johnson, 289 N. 
W. 68, 206 Minn. 606—Mullany v. 
Firemen’s Ins. Co. of Newark, N. 
J., 287 N.W. 118, 206 Minn. 29. 

Bsfusia of iBstraotloB in nature of 
demnrxsr 

An assignment of refusal of an in¬ 
struction in the nature of a demur¬ 
rer at the close of all evidence calls 
for a general review of all the evi¬ 
dence. 

Mo.—Clark v. Meriwether, App., 123 
S.W.2d 608. 


Demurrer to evldenoe and motion for 
directed verdict 

Error assigned to overruling of 
defendant’s demurrer to evidence 
and to overruling of defendant's mo¬ 
tion for directed verdict challenged 
sufficiency of evidence and involved 
application of like rules in testing 
its sufficiency, and would be con¬ 
sidered together. 

Kan.—Mathis v. Public School Dist. 
No. 103, Johnson County, 264 P.2d 
1082, 176 Kan. 463. 

78.10 Neb.—Rogers v. Shepherd, 66 
N.W.2d 816, 169 Neb. 292. 

78.16 Ga.—Webb v. Stephens, 196 
S.E. 677, 67 Ga.App. 396. 

78AO Ga—Webb v. Stephens, supra. 

78.85 Minn.—Fontaine v. Johnson, 
289 N.W. 68, 206 Minn. 606. 

78.30 Minn.—Welsh v. Barnes-Du- 
luth Shipbuilding Co., 21 N.W.2d 
43, 221 Minn. 37. 

79. Iowa.—Creager v. Johnson, 86 
N.W. 276, 114 Iowa 249. 

80. Tex—Hall Music Co. v. Robin¬ 
son, 1 S.W.2d 867, 117 Tex. 261. 

Evans v. Dr. Pepper Bottling 
Co., Civ.App., 123 S.W.2d 706— 
English v. Miller, Civ.App., 43 S. 
W.2d 642—.^tna Life Ins. Co. v. 
Gilley, Clv.App.. 41 S.W.2d 1046. 

81. Cal.—In re Wlkman, 84 P. 212, 
148 C. 642. 

3 C.J. p 1374 note 63. 
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tion, or support a proposition on appeal, as to the 
effect or sufficiency of the evidence on any specific 
issue in the case.*i-5 However, the question of the 
sufficiency of evidence to support findings may be 
raised by an assignment of error to the entry of a 
compulsory nonsuit.8i-i0 

An assignment of error that the evidence shows 
by a great preponderance the existence of a cer¬ 
tain fact does not raise the question that there was 
no evidence as to the existence of such fact. 

Under a rule providing that assignments of er¬ 
ror must distinctly specify the grounds of error 
relied on and must be set forth in the motion for 
new trial, an assignment of error predicated on 
the refusal to give a peremptory charge for defend¬ 
ant will not raise a question of the insufficiency of 
the evidence in a respect not called to the attention 
of the trial court.*3 

The sufficiency of the evidence to support a ver¬ 
dict, judgment, or decree may, it has been held, be 
raised by an assignment of error in overruling a mo¬ 
tion for new trial,in signing,^4.6 entering,or 
rendering85.6 judgment, in making conclusions of 


law,8® or in finding on the evidence for one party 
and against the other,®®*® although such specifications 
present only the question of whether the record con¬ 
tains substantial evidence in support;®*^ but an as¬ 
signment that the court erred in entering judgment 
against defendant in a specified sum is insufficient 
to raise the question of the sufficiency of the evi¬ 
dence to support the amount of the recovery.®"^*® 
It has been held, under a statute providing that the 
code shall be liberally construed to promote justice, 
that the sufficiency of the evidence to support a find¬ 
ing may be reviewed under an assignment of error 
challenging the sufficiency of the evidence to sus¬ 
tain the “judgment.*^®® 

d. Joint Assignments 

A general assignment, as to several findings, that they 
are not sustained by the evidence It insufficient. 

Where objections relating to different issues are 
grouped in the same assignment to the sufficiency 
of the evidence to support the verdict, such assign¬ 
ment is insufficient to authorize a review on ap¬ 
peal.®® In case there are several findings, a gen¬ 
eral assignment that they are not sustained by the 
evidence,®® or that they are not sustained by the 


81J5 Tex—Hom-Ond Food Stores v 
Voigt, Clv.App., 115 S.W.2d 981, er¬ 
ror dismissed. 

81.10 N C.—Fanelty v. Rogers Jew¬ 
elers. 65 S.E.2d 493, 230 N.C. 694. 
Action for injuries; proper oare 
Assignment of error to entry of 
compulsory nonsuit in action for In¬ 
juries sustained by customer in fall 
in entryway of defendant’s store 
raised question of whether plaintiff's 
evidence was sufficient in law to sup¬ 
port findings that defendant failed to 
exercise proper care in performing 
some legal duty which he owed cus¬ 
tomer under the circumstances and 
that such negligent breach of duty 
was the proximate cause of cus¬ 
tomer’s fall and injury. 

N.C.—Fanelty v. Rogers Jewelers, 
supra. 

88. Tex.--Gulf, etc., R. Co. v. Kiz- 
ziah, 22 S.W. 110, 26 S.W. 242, 4 
Tex.Clv.App. 366 
3 C.J. p 1374 note 64. 

83. Tex.—San Antonio Tract. Co. 
V. Emerson. Civ.App., 162 S.W. 468. 

8 C.J. p 1374 note 66. 

84. Ga.—Simmons Co v. Hardin, 
43 S.E.2d 663, 75 Ga App. 420. 

Ill.—Armour v. Pennsylvania R. Co., 
187 N.E. 532, 363 111. 576. 

Special ilndlng 

In an action for a new trial, a 
contention that a special finding for 
plaintiff was not sustained by suffi¬ 
cient evidence because the evidence 
failed to show due diligence was 
held not germane to the assignment 


that the court erred in overruling 
motion for new trial. 

Ind.—Eastern Rock Island Plow Co 
v. Stout, 147 NE. 160, 84 Ind App. 
217. 

84.5 N.C.—Shuford v. Blue Ridge 
Building & Loan Ass’n, 186 B.E 
362, 210 N.C. 237. 

Single qnestioa 

Assignment of error to signing of 
Judgment presents single question as 
to whether facts found are sufficient 
to support Judgment. 

N.C.—Shuford v. Blue Ridge Build¬ 
ing & Loan Ass’n, supra. 

86. Ind—Pesch v. Gretter, 24 N B 
2d 923, 216 Ind. 396. 

Mont.—Atlantic Pacific Oil Co. of 
Montana v. Gas Development Co., 
69 P.2d 760, 106 Mont. 1, followed 
in Atlantic Pacific Oil Co. of Mon¬ 
tana V. Montana Eastern Pipe Line 
Co., 71 P.2d 1073, 106 Mont. 36— 
Bowles Livestock Commission Co. 

V. Midland Nat. Bank of Billings, 
23 P.2d 967, 94 Mont. 467. 

86.5 Ohio.—Hale Furniture Co. v. 
Markley, App., 48 N.E.2d 131, sec¬ 
ond case. 

86. Mich.—Fisher v. Fisher, 194 N. 

W. 488, 224 Mich. 147. 

Facts sapportiBg Jadgmsat 

Even though no exceptions were 
taken to the court's findings of fact 
and conclusions of law, error as¬ 
signed on the several conclusions of 
law, including the final one, ordering 
Judgment for defendant, was suffi¬ 
cient to raise the question whether 
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the facts found supported the Judg¬ 
ment 

Mioh.—Fisher v. Fisher, supra. 

86.6 Mo.—Edmonson v. Waterston, 
119 SW2d 318, 342 Mo. 1082. 

87. Ga—Camden Fire Ins. Ass’n v. 
Almand, 147 S.E. 722, 39 Ga.App. 
496. 

Mo—Eveloff V. Cram, 161 S.W.2d 36, 
236 Mo App. 1013. 

Mont—In re Bright’s Estate, 800 P. 
229, 89 Mont 394. 

N.C—Morganton Mfg. & Trading 
Co. V. Foy-Seawell Lumber Co., 
101 SE 214, 178 NC. 671. 

87.6 Tex —Security Ben Ass’n v. 
Tucker, Civ.App., Ill SW.2d 333, 
error dismissed. 

Assignment as to amount of recov¬ 
ery generally see infra §S 1270, 
1272. 

88. Wyo —Schiller v. Blyth, etc., 
Co., 88 P. 648, 16 Wyo. 304, 12 
Ann Cas. 1048. 

89. Tex —Wacasoy v. Wacasey, Civ. 
App., 279 S W. 611—Texas Midland 
R. R. V. Becker & Cole, Civ.App., 
171 S.W. 1024. 

3 C.J. p 1374 note 44. 

90. Minn.—Warner Hardware Co. v. 
Shimon, 242 N.W. 718, 186 Minn. 
229—Johnson v. Madson, 214 N.W. 
477, 171 Minn. 499—Crandall-Kath 
Lumber Co. v. Krocning. 210 N.W. 
637, 169 Minn. 120—Taylor v. Chi¬ 
cago Great Western Ry. Co., 206 
N.W 404, 165 Minn. 266. 

N.C.—Doblas v. White, 88 S.B.2d 
785, 240 N.C. 680. 
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evidence and are contrary to law,^®-*^ presents no 
question for review. 

Where a case is tried to the court and findings 
are made, the specific finding which is asserted to 
be without evidentiary support must be challenged 
by a specific assignment of crror.®<> io 

§ 1265. Submission of Issues or Questions to 
Jury 

Atsignmentt as to the submission of issues or ques- 
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tions to the Jury, direction of verdict, and nonsuit or dis¬ 
missal must comply with applicable rules of practice and 
point out the particular errors complained of. 

Assignments of error complaining of the submis¬ 
sion of, or of the refusal or failure to submit, is¬ 
sues or questions to the jury must be specific and 
must definitely point out the error complained of 
and comply with applicable rules of practice,al¬ 
though an exception may be made in a case of funda¬ 
mental error.®i*5 The rule applies to assignments 


rindisMTs la anmbsrsd paraffraphs 

Where flndingrs of fact consist of 
distinct numbered paragraphs, an 
omnibus assignment against the 
findings Is not good, and appellant 
desiring to challenge any finding as 
not supported by evidence should 
designate by assignment of error 
paragraph or parts thereof so chal¬ 
lenged. 

Minn.—Holzgraver v. Steckman, 289 
N.W. 881, 207 Minn. 88. 

90.5 Minn.—Kiebach v. Kiebach, 35 
N.W.2d 530, 227 Minn. 328. 

Sola guastloa prasantad 

Assignments of error that conclu¬ 
sions of law were not Justified by 
the facts found and were contrary 
to law, that findings of fact and 
conclusions of law were not Justified 
by evidence and wore contrary to 
law, and that Judgment entered was 
not Justified by evidence and was 
contrary to law, unsupported by as¬ 
signments challenging specific find¬ 
ings, presented only question of suf¬ 
ficiency of findings to support con¬ 
clusions of law. 

Minn—Kiebach v Kiebach, supra. 

90.10 Minn —Erickson v. Sinykln, 
26 N.W.2d 172, 223 Minn. 232, 170 
A L R. 697—Peterson v. James, 25 
NW.2d 300, 223 Minn 33—Ray¬ 
mond V. McKenzie, 19 NW.2d 423, 
220 Minn. 234—Barnard v. Kandi¬ 
yohi County, 5 N.W.2d 317, 213 
Minn. 100. 

N M —Hobbs Water Co. v. Madera, 
78 P.2d 1118, 42 N.M. 373. 

N.C—Vestal v Moseley Vending 
Mach. Exchange, 14 S E 2d 427, 
219 N.C. 468. 

91. Ala.—Kinnon v. Louisville & N. 

R. Co., 65 So. 397, 187 Ala. 480. 

Pa—Rafferty v. Davis, 103 A. 951, 
260 Pa 563 

Lentz V. Raum, 59 Pa.Super. 260, 
22 Pa.Dist. 676. 

Tenn—State, for Use of Sullivan 
County v. O’Dell, 84 S.W.2d 677, 
169 Tenn. 248. 

Tex.—Barnes Bros. v. International 
& G. N. R. Co., Com.App., 1 S.W. 
2d 273. 

Powell V. Rockow, CivApp., 68 

S. W.2d 536—^Largent v. Etheridge, 
Civ.App., 13 S.W. 2d 974—Bryan v. 
Sinclair Oil ft Gas Co., Civ.App., 


1 S.W.2d 917—Potomac Ins Co. v. 
Easley, Civ.App., 293 S W. 346, 
reformed and affirmed, Com.App., 

1 S.W 2d 263—Baker v. Herndon, 
Civ.App., 209 SW. 166. 

3 C J p 1374 note 67. 

ftssigaaients held snflioleat 

Ga.—McDonald v. Dabney, 132 S.E. 
647, 161 Ga. 711. 

Harrison v. Neel Cap Bus Line, 
179 SE. 871, 61 Ga.App. 120. 

Ill—Rothbart v. Marshall Field ft 
Co, 19.6 Ill.App 138. 

Iowa—Hicks v Modern Woodmen 
of America, 213 N.W. 236, 203 
Iowa 696 

Tex.—Texas Pac. Coal ft Oil Co. v. 
Robertson, 79 S.W.2d 830, 126 Tex. 

4. 

Green v. Hall, Com App., 228 S. 
W. 183. 

Skeiton & Wear v. Wolfe, Civ. 
App, 200 SW. 901. 1 

3 C.J. p 1374 note 67 [b]. 

Assignments held InsnlRoleat 

Ala —^Kinnon v. Louisville ft N. R. 

Co., 66 So. 397, 187 Ala. 480. 

Ga—Rhodes v. Mutual Benefit 
Health & Accident Ass’n, 8 S.E 2d 
685. 62 GaApp 208. 

Ill —^Walz V Chicago, M. ft St. P. 
Ry Co, 232 Ill.App. 398, certiorari 
denied 45 S Ct 98, 266 U.S. 618, 69 
L.Ed 471 

Tex —City of Dublin v. Hicks, Civ. 
App, 120 S.W 2d 872—Donnell v. 
Talley, CivApp, 104 S.W.2d 920, 
error dismissed by agreement— 
Garonzik v Green, Civ.App., 275 

5. W. 184—Carter v. Guaranty 
State Bank of Woodville, Civ.App , 
262 S.W. 108—Galveston, H. & S. 
A Ry Co. V. Blumberg, Civ App , 
227 S.W. 734—Galveston, H. ft S. 
A. Ry. Co. V. Packard, Civ.App., 
193 S W. 397, error refused. 

3 C.J. p 1374 note 67 [a]. 

AsslgiunentB held too general 

Tex —Horton v. Stone, Civ.App , 268 
SW.2d 247—P. & M. Sales Co. v. 
Kenmare Jewelry Mfg. Co, Civ 
App., 235 S.W.2d 616—Hom-Ond 
Pood Stores v. Voigt, Civ.App, 
116 S.W. 2d 981, error dismissed. 

AMignment held mere abstraction 

Tex.—Sinclair-Prairie Oil Co. v. Bea¬ 
dle, Civ.App., 89 S.W.2d 426, error 
dismissed. 


ZTeoesslty of mibmittlng regaested 
issues 

Assignments complaining of trial 
court’s refusal to submit certain de¬ 
fensive issues and based on mere 
exceptions to court’s charge without 
a submission of requested issues 
were held insufficient to present al¬ 
leged error. 

Tex—Traders ft General Ins. Co. v. 
Rudd. Civ.App., 102 S W.2d 467. 

No refsrsnoe to svldsnoe warranting 
submission 

Refusing issue in compensation 
suit as to whether employee’s total 
incapacity was temporary was not 
re viewable, where no evidence was 
referred to by appellant insurer to 
warrant submission of such issue, 
since reviewing court need not 
search lengthy statement of facts to 
ascertain whether issue was raised 
by evidence. 

Tex.—Traders & General Ins. Co. v. 
Herndon, Civ.App., 96 S.W.2d 640, 
error dismissed. 

issue as to burden of proof 

In employee’s suit to set aside in¬ 
dustrial accident board’s award, al¬ 
though defendant would have been 
entitled to affirmative submission of 
issue of partial incapacity as de¬ 
fense to cause of action as to total 
incapacity, defendant’s assignment 
merely that plaintiff’s special issue, 
as submitted, placed burden of proof 
on defendant to show partial disabil¬ 
ity would bo overruled where issue 
properly placed burden of proof on 
plaintiff. 

Tex —Southern Underwriters v. 
Sanders, Civ.App., 110 S W.2d 1268, 
error dismissed. 

91.6 Tex—Anderson v. Hutto. Civ. 
App., 126 S.W.2d 709, error refused 
—Gonzalez v. Alianza Hispano- 
American, Civ.App., 112 S.W.2d 
802, error dismissed. 

Plain or fundamental errors appar¬ 
ent on record generally see supra 
S 1239. 

‘‘Regardless of whether . . • 
Lthe assignment] can be considered 
by us as a proper assignment of 
error, the fact that the court gave 
a peremptory instruction for verdict 
would present fundamental error if 
improperly given, and we shall 
therefore discuss our views upon the 
matters presented." 
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of error in directing or refusing to direct a ver- | dict,^^ and particular assignments of this nature 


Tex.—-Gutierrez v. Uribe, Clv.App.. 

104 S.W.2d 569. 670. 

Mreotloa of ▼erdiot not foaftaiiieiLtal 
•zror 

Action of trial court in directing 
a verdict did not of Itself present 
fundamental error whereby the ap¬ 
pealing party was relieved of the 
duty of assigning speciflic error 
showing that under no theory of the 
case was the court warranted in di¬ 
recting a verdict. 

Tex.—Gonzalez v. Alianza Hlspano- 
American, Civ.App., 112 S.W.2d 
802. error dismissed. 

IPallure to submit issues 

Failure of trial court to submit 
certain issues did not constitute fun¬ 
damental error, and assignment re¬ 
lating thereto could not be consid¬ 
ered, where reviewing court could 
not determine whether a controvert¬ 
ed issue of fact for determination of 
jury had been raised without search¬ 
ing entire statement of facts and 
weighing testimony Introduced on 
trial. 

Tex.—Anderson v. Hutto Clv.App, 
126 S.W.2d 709, error refused. 

9a. Arlz.—Meyer v. Killingsworth, 
238 P.2d 1097, 73 Arlz. 143—Tid¬ 
well V. Riggs. 222 P.2d 795, 70 
Arlz. 417—Merryman v. Sears, 72 
P2d 943, 60 Ariz. 412—Miller v. 
Kearnes, 46 P.2d 638, 46 Ariz. 548 
—Thornburg v. Frye, 36 P.2d 648, 
44 Ariz. 282. 

Conn.—Cook v. Packard Motor Car 
Co. of New Tork, 92 A, 418, 88 
Conn. 690, L.R.A.1916C 819. 

Ga.—Lee v. Holman, 198 S E. 68, 184 
Ga. 694. 

Meunier v. Beck & Gregg Hard¬ 
ware Co., 182 S.E. 68, 52 Ga.App. 
30—Gilmore v. Continental Ina 
Co., 179 S.E. 160, 60 Ga.App. 698— 
Cody V. Citizens* & Southern Nat. 
Bank. 177 S.E. 613, 60 Ga.App. 210 
—Manning v. Gettys, App., 172 S. 
E. 671, 48 Ga.App. 203—Clark v. 
Taylor. 171 S.E. 308, 47 Ga.App. 
692—Travelers’ Fire Ins. Co. v. 
Thornton, 164 S.E. 98, 46 Ga.App. 
203. 

Ind —Coca Cola Bottling Co. v. 
Wheeler, 193 N.E. 386, 99 Ind.App. 
602—General Motors Truck Co. v. 
Perry, 192 N.E. 720, 99 Ind.App. 
867. 

Iowa.—Patterson v. Wuestenberg, 82 
N.W.2d 209, 239 Iowa 668—Price v. 
McNeil. 24 N.W.2d 464, 237 Iowa 
1120—^Wettengel v. Harrison Coun¬ 
ty Farmers Mut. Fire & Lightning 
Ins. Ass’n, 272 N.W. 435, 223 Iowa 
1—W. T. Rawlelgh Medical Co. v. 
Bane, 264 N.W. 18, 218 Iowa 164— 
Thompson v. Furrand, 251 N.W. 44, 
217 Iowa 160—Brenton v. Lewis¬ 
ton. 286 N.W. 28, 213 Iowa 227, 
modifted on other grounds 288 N.W 
714—People's Trust ft Savings 


Bank v. Smith. 286 N.W. 80, 212 
Iowa 124—^Morrow v. Downing, 232 
N.W. 483, 210 Iowa 1196—Ashman 
V. City of Des Moines, 229 N.W. 
907—Blomgren v. City of Ottumwa, 
227 N.W. 823, 209 Iowa 9—Bodholdt 
V. Townsend. 227 N.W. 404, 208 
Iowa 1360—Harrington v. Southern 
Surety Co., 221 N.W. 677, 206 Iowa 
926—Central Trust Co. v. City of 
Des Moines. 216 N.W. 41, 204 Iowa 
678—Ruebel Bros. v. American Ex¬ 
press Co., 180 N.W. 658, 190 Iowa 
600. 

Kan.—Atchison, etc., R. Co. v. Todd, 
46 P. 646, 4 Kan.App. 740. 

Mich.—Nelson v. Michigan Tanning 
& Extract Co., 160 N.W. 317, 184 
Mich. 108—Gold v. Detroit United 
R. Co., 134 N.W. 1118, 169 Mich. 
178—Jackson Bridge, etc., Co. v. 
Lancashire Ins. Co., 81 N.W. 265, 
122 Mich. 433. 

N.J.—Halllwell v. Trans-States Fi¬ 
nance Corporation, 118 A. 837, 98 
N.J.Law 133. 

S.C.—American Fruit Growers v. 

King, 114 S.E. 861, 122 S.C. 69. 
Tenn.—Tallent v. Fox, 141 S.W.2d 
486, 24 Tenn App. 96—Brakebill & 
Hamilton v. South Knoxville Con¬ 
tracting & Const Co., 14 Tenn.App. 
531. 

Tex—Commercial Travelers Cas. Co. 
v. Perry, Civ.App., 281 S.W.2d 130 
—^Atwood V. National Petroleum 
Co., Clv.App., 7 S.W.2d 964—Jen¬ 
nings V. Shepherd Laundries Co., 
Clv.App., 284 S.W. 698—Orange & 
N. W. R. Co, V. Tatum, Civ.App., 
261 S.W. 421—Holt V. Uvalde Co., 
Civ.App., 268 S.W. 286, reversed on 
other grounds. Com.App., 269 S.W. 
73—Shuler v. City of Austin, Civ. 
App., 201 S.W. 445. 

3 C.J. p 1374 note 68, p 1384 notes 48, 
46. 

AMdgamsiitz rsa«iriag Muna ooiudd- 
•ratioa of oTidoaot 

Assignments that refusal of per¬ 
emptory Instruction for defendant 
was error, and that there was no 
evidence to support verdict for plain¬ 
tiff, required a consideration of the 
evidence from the same viewpoint, 
since, if there was no evidence to 
support the verdict, there was no 
evidence which would justify sub¬ 
mission of case to jury. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Harrell, 110 S.W.2d 1032, 21 Tenn. 
App. 868. 

Azrtgnlng roasoag 

Assignments that the trial court 
erred in refusing to instruct the jury 
to return a verdict for defendant and 
in refusing to render judgment non 
obstante veredicto could not be con¬ 
sidered where the assignments spe¬ 
cified no reason as to why requested 
peremptory instruction should have 
been given. 


Tex.—^Angle v. Shinholt, Civ.App., 87 
S.W.2d 618. 

Befasal to give lastraotloas as svrox 

An assignment that trial court err¬ 
ed in overruling defendants* motions, 
at close of all the evidence, for a di¬ 
rected verdict presented no Question 
for review, since mere overruling of 
such motions worked no injury to de¬ 
fendants, but rather the substantial 
and available error, if any, was in re¬ 
fusing to give such instructions. 

Ind.—^McKinnon v. Parrill, 88 N.E.2d 
1008, 111 Ind.App. 343—Wahl Co. v. 
Compton, 36 N.E.2d 942, 109 Ind 
App. 631—Chicago ft Erie R. Co. v. 
Patterson, 84 N.E.2d 960, 110 Ind. 
App. 94. 

Bevlew of satire case; svldsaos ooa. 
sidered 

(1) An assignment that court erred 
in refusing to direct a verdict for de¬ 
fendant at the close of all the evi¬ 
dence calls for a review of the whole 
case from that standpoint. 

Mo.—Magee v. Hayden, App., Ill S. 
W.2d 239. 

(2) Assignment of error in overrul¬ 
ing defendant’s motion for directed 
verdict, which referred to, and dis¬ 
cussed, only evidence offered by plain¬ 
tiff, and made no reference to de¬ 
fendant’s testimony in defense of ac¬ 
tion, was erroneous, because all evi¬ 
dence supporting plaintiff’s theory of 
case must be considered in deter¬ 
mining whether trial court erred In 
overruling defendant’s motion for di¬ 
rected verdict, made at close of all 
evidence. 

Mo.—^Altenderfer v, Harkins, App., 
243 S.W.2d 568. 

Boops and sattolsaoy of assignments 

(1) The court could consider the 
sufficiency of evidence on assignment 
for refusal to direct a verdict, al¬ 
though the jury’s answers stood, and 
refusal to set aside special verdict 
was not assigned. 

Tex,—General Acc. Fire & Life As- 
sur. Corporation v. Butler’s Ice 
Cream Factory, Civ.App., 291 S.W. 
674. affirmed, Com.App., 6 S.W.2d 
976. 

(2) Assignments of error that an 
instruction directing a verdict was 
an invasion of the province of the 
jury to hear and determine the cause, 
and that undisputed facts show that 
appellants are entitled to judgment, 
are too general to merit considera¬ 
tion. 

Tex.—Royall v, Webster, Civ.App., 
279 S.W. 895. 

(8) An assignment of error to the 
direction of a verdict, because the 
‘‘pleadings and the evidence" raised 
a certain issue, would be too general 
to present, on appeal, the question of 
whether such issue was raised, not 
pointing out any specific error. 
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have been held sufficient^^-S or insufficient, or too | general a blanket or omnibus assignment in- 


Tex.—Garonsik v. Green, Civ.App., 

275 S.W. 184. 

(4) An assianment that the court 
erred In Instructing the jury to re¬ 
turn a verdict for defendant because 
the ‘*pleadinff8" raised a certain is¬ 
sue, cannot be considered, because It 
did not allege that the evidence rais¬ 
ed such issue, it being elementary an 
issue must be raised both by plead¬ 
ings and evidence to be submitted to 
the Jury. 

Tex.—Garonzik v. Green, supra. 

(5) An assignment of error by 
plaintiif in a suit to recover land, 
that the court erred in peremptorily 
instructing for defendants, because 
they *‘were not entitled as a matter 
of law to defeat prayer for recovery 
of the land in question, it appearing 
there was ample evidence of an ex¬ 
press trust," is insufllcient as failing 
to challenge the sufficiency of affir¬ 
mative defenses interposed, and 
which might have Justified the per¬ 
emptory instruction. 

Tex.—^Underwood v. Hogg, Clv.App., 

261 S.W. 656. 

(6) Assignment that trial court 
erred in sustaining defendants* mo¬ 
tion for a directed verdict was suffi¬ 
cient to present question whether 
court erred in instructing Jury to re¬ 
turn verdict for defendant. 

Ind —Ax v. Schloot, 64 N.E 2d 668. 

(7) An assignment that trial court 
erred In directing verdict because it 
was contrary to law and evidence 
and without evidence to support it 
does not raise for determination ques¬ 
tion whether there were fact issues 
for Jury. 

Ga.—Darby v. Cook, 39 S.B.2d 666, 201 

Ga. 309. 

(8) An assignment of error in di¬ 
rection of verdict on ground that it 
is contrary to law and evidence, and 
against principles of Justice and equi¬ 
ty, is insufficient to raise question 
whether there were Issues of fact 
which should have been submitted to 
jury. 

Ga.—Rhodes v. Mutual Benefit Health 

& Accident Ass’n, 8 S.E.2d 686, 62 

Ga.App. 208. 

(9) Under assignment that direc¬ 
tion of verdict was contrary to law 
and that court having admitted stat¬ 
ed documents in evidence over ob¬ 
jections, direction of such verdict 
and entry of Judgment thereon were 
Illegal termination of case, only ques¬ 
tions raised were whether court err¬ 
ed in any of its antecedent rulings. 
Ga.—^Fraser v. Rummele, 26 8.E.2d 

662, X96 Ga. 839. 

ITo ooaAiot in svideaos 

Assignment complaining of direc¬ 
tion of verdict, in case in which there 
was no conflict in evidence and only 
issue presented for determination by 


court was one of law, presents ques¬ 
tion of law for consideration of re¬ 
viewing court which may be deter¬ 
mined by examination of evidence. 
Ga.—Roberts v. Roberts, 190 S.B. 
442, 65 Ga.App. 466—Savannah 

Trust Co. V. National Bank of Sa¬ 
vannah, 86 S.B. 49, 16 Ga.App. 706. 

Attack on denial of motion to set 
asidf verdiet 

Technically, the direction of a ver¬ 
dict is not in Itself a ground of er¬ 
ror. and the question whether such 
action was warranted can be raised 
only by attacking a denial of a mo¬ 
tion to set aside directed verdict. 
Conn.—Felix v. Hall-Brooke Sanitari¬ 
um. 101 A.2d 600, 140 Conn. 496. 

No claimed error in point of law 

Specidoation that district court err¬ 
ed in rendering a verdict in favor of 
plaintiff did not embody a valid 
ground of appeal, since it did not set 
forth a claimed error in point of 
law. 

N J.—Lo Bosco V. Resnltzky, 7 A. 2d 
869, 123 N.J.Law 3. 

Where there was no jury, a ground 
of appeal, alleging error in denying 
direction of verdict, was not cogniz¬ 
able. 

N.J —Bracco v. Paterson Mortgage & 
Realty Co.. 40 A.2d 661, 132 N.J. 
Law 421. 

92.6 Ala.—Headley’s Express & Stor¬ 
age Co. V. Roanoke Oil Co., 118 So. 
601, 22 Ala.App. 611. 

Ga.—Walker County Fertilizer Co. v. 
Napier, 193 S.B. 770, 184 Ga. 861 
—Harry L. Winter, Inc., v. People’s 
Bank of Calhoun, 143 S B. 387, 166 
Ga. 386—Brown v. Conner, 81 S.B. 
901, 141 Ga. 622. 

Ga.—Jones v. Andrews, 81 S.B.2d 304, 
89 Ga.App. 734, affirmed 82 S.B.2d 
603, 210 Ga. 706—^Williams v. Joel, 
79 S.E.2d 401, 89 Ga App. 329— 
Bradley v. Henderson, 193 S.B. 79, 
66 Ga.App. 488—Miller v. Edwards, 
177 S.B. 768, 60 Ga.App. 131—Man¬ 
ning V. Gettys, 172 S.B. 671, 48 Ga. 
App. 203—De La Perriere v. Herr¬ 
mann & Henican, 161 S.B. 813, 41 
Ga.App 60. 

Ill —Feeney v. Chicago City Ry. Co., 
220 Ill.App. 400. 

Iowa.—Nurnburg v. Joyce, 7 N.W.2d 
786, 232 Iowa 1244—Sullivan v. 

Harris, 276 N.W. 88, 224 Iowa 346. 
Mich.-Marx v. Schultz, 175 N.W. 
182, 207 Mich. 665—Sandstrom v. 
Minneapolis, St. P. & S. S. M. Ry. 
Co., 164 N.W. 472. 198 Mich 99— 
Weller v. Harrison Land Co., 161 N. 
W. 894, 196 Mich. 624—Parsille v. 
Brown, 164 N.W. 569, 188 Mich. 485 
—Nelson v. Michigan Tanning & 
Extract Co., 160 N.W. 817, 184 
Mich. 108. 

Mo.—Little V. Widener, 82 S.W.2d 
116, 226 Mo.App. 526—U. S. Fidel- 
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ity A Guaranty Co. ▼. Calvin, App., 
7 S.W.2d 782. 

N.J.—^Brant v. Kieser, 176 A. 818, 18 
N.J.Misc. 116. 

Tsx.—Thraves v. Hooser, Com.App., 
44 S.W.2d 916—Warren v. Houston 
Oil Co. of Texas, Com.App., 6 S.W. 
2d 841—^Egan v. Lockney Farmers’ 
Co-op. Soo., Com.App.. 284 S.W. 987. 

Bartee v. W. T. Carter A Bro., 
Clv.App., 100 S.W.2d 878, error 
dismissed—Poulton v. Magruder, 
Clv.App., 243 S.W. 612, reversed on 
other grounds Magruder v. Poul¬ 
ton, Com.App., 267 S.W. 633—First 
Nat. Bank of Lafayette. Ind. v. 
Fuller, Civ.App., 191 S.W. 830, error 
refused. 

3 C.J. p 1374 note 58 [c]. 

AsslgBinsnts stated 

(1) Assignment that the court err¬ 
ed in directing verdict because there 
were issues of fact for determina¬ 
tion of Jury. 

Ga.—Jobson v. Caldwell, 187 S.B. 117, 
63 Ga.App. 731. 

(2) Assignment that directed ver¬ 
dict was contrary to law and that, 
under pleadings and evidence, ques¬ 
tions were made for determination 
by Jury. 

Ga.—Cantrell v. Byars, 19 S.B.2d 44, 
66 Ga.App. 672. 

(3) Assignment that the direction 
of a verdict was error because a con¬ 
trary verdict was demanded by the 
evidence. 

Ga.—Groover v. Savannah Bank 4 
Trust Co., 8 S.B.2d 745, 60 Ga.App. 
867. 

(4) Assignment that direction of a 
verdict was contrary to law was a 
sufficient assignment to raise ques¬ 
tion of whether the evidence demand¬ 
ed the verdict directed. 

Ga.—^Arnold v. Selman, 62 S B.2d 919, 
83 Ga.App 150—Arnold v. Selman, 
62 S.B.2d 916, 83 Ga.App. 145. 

(6) General statement that court 
erred in directing a verdict for plain¬ 
tiff was sufficient as an assignment 
of error to raise question whether 
evidence demanded finding directed. 
Ga.—Mullis V. McCook, 194 S.B. 171, 
186 Ga. 171. 

(6) Assignment that court erred in 
overruling appellant’s motion for in¬ 
structed verdict was sufficient, where 
reasons urged on appeal were definite¬ 
ly presented to trial court and oppos¬ 
ing counsel and were clearly indenti- 
fled and understood by the court. 

Tex.—City of Sweetwater v. McEn- 
tyre, 232 S.W.2d 434, error refused 
no reversible error. 

99.10 Ariz.—Meyer v. Klllingsworth, 
238 P.2d 1097, 78 Ariz. 143—Tidwell 
V. Riggs, 222 P.2d 796, 70 Ariz. 417 
—^Wilburn v. Reitman, 91 P.2d 865, 
54 Ariz. 3L 
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volviug several grounds will not be considered.®*-^® 
However, even where a general assignment of er¬ 
ror in sustaining a motion for a directed verdict is 
too vague, the reviewing court may decide the case 
on its merits, as far as possible under the record, 
without setting a precedent as to noncompliance 
with the rules.®*-*® 

The general rule first stated also applies to as¬ 
signments of error in granting, denying, or refus¬ 
ing to take off or set aside a nonsuit or dismissal,®* 
in overruling a motion to set aside the verdict,®*-5 


or in submitting a special interrogatory ;®®-^® and 
it is not sufficient to assign generally that the court 
erred in failing to submit interrogatories.®*-^* 

In accordance with the general rules stated su¬ 
pra §§ 1254 and 1255, an assignment of error as 
to submission of issues or questions to the jury and 
related matters must not be multifarious,®^ and an 
assignment of one error will not raise a contention 
as to another which is separate and distinct from 
that assigned.®* So, an assignment that the verdict 
directed was contrary to law does not attack the 


Ga.—Hodgres v. Seaboard Loan & Sav¬ 
ings Ass'n, 8 S.E.2d 848, 60 Oa.App. 
335—Lloyd & Elliot v. Baxley Fur¬ 
niture Co.. 185 S.E. 685. 68 Ga.App. 
341. 

Iowa.—Price v. McNeil, S4 N.W.2d 
464, 287 Iowa 1120—Ralph B. Slip¬ 
py Engineering Corp. v. City of 
Grinnell, 286 N.W. 608, 226 Iowa 
1293—^Wettengel v. Harrison Coun¬ 
ty Farmers Mut. Fire & Lightning 
Ins. Ass’n, 272 N.W. 436, 223 Iowa 
1 . 

N.J.—Zlotnik V. Northwestern Nat. 
Ins. Co.. 182 A. 633. 116 N.J.Law 
107. 

Tex.—Bauguss v. Bauguss, Civ.App.. 
186 S.W.2d 384, ref. w. m. 

Asslgameats stated 

(1) Assignment which merely stat¬ 
ed that court erred In refusing to di¬ 
rect verdict for appellant because of 
insufficiency of evidence to sustain a 
verdict and judgment for appellee. 
Tex.—Amerine v. Darden. Civ.App., 

116 S W.2d 763. 

(2) Assignment on ground that the 
ruling of the court in directing the 
verdict was error as being contrary 
to law, contrary to the evidence, and 
contrary to the state and federal con¬ 
stitutions. 

Ga.—Hodges v. Seaboard Loan & Sav¬ 
ings Ass'n, 3 S.E.2d 677. 188 Ga. 
410, answers to certified question 
conformed to 3 S.E.2d 843, 60 Ga. 
App. 335. 

Hodges v. Seaboard Loan & Sav¬ 
ings Ass’n, 3 S.E.2d 843, 60 Ga.App. 
835. 

(3) Assignments predicated on re¬ 
fusal of affirmative charge for de¬ 
fendant as to counts of complaint 
dealing with deceit and fraudulent 
representation were held too general. 
Ala.—Creamery Package Mfg. Co. v. 

Fields, 180 So. 276, 235 Ala. 602. 

OitatloB. to roeord lasnttoleiLt 

Tenn.—Tallent v. Fox, 141 S.W.2d 
486, 24 Tenn.App. 96. 

•8.16 Iowa.—Gregg v. Middle States 
Utilities Co. of Delaware, 293 N.W. 
66, 228 Iowa 933, 132 A.L.R. 415— 
Smith V. Middle States Utilities Co. 
of Delaware, 293 N.W. 69, 228 Iowa 
686—Forrest v. Sovereign Camp. W. 
O. W., 261 N.W. 602, 220 Iowa 478. 


92J20 Iowa.—Patterson v. Wuesten- 
berg. 32 N.W.2d 209, 239 Iowa 668. 

93. Oa.—Rogers v. Culver, 94 S.E. 
266. 21 GaApp. 96. 

Pa.—First Nat. Bank v. Bosler, 146 
A. 146. 297 Pa. 7. 

Treese v. Price, 62 Pa.Super. 144 
3 C.J. p 1375 note 69. 

AsslgaineBts held Biifllolen.t 
Ga.—Glenn v. Burgess, 127 S.E. 767, 
160 Ga. 348—Ham v. Preston, 109 
S.E. 606. 152 Ga. 244. 

A. J. Cannon & Co. v Collier, 84 
S.E.2d 482, 484, 91 Ga.App. 40— 
Brumby Metals, Inc. v. Spalding 
Foundry Co.. 79 S.E 2d 668, 89 Ga. 
App. 464—^Drlver v. Mott, 44 S.E.2d 
170, 75 GaApp. 667. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins Co. of Califor¬ 
nia, 61 P.2d 628, 100 Mont. 651. 

N.J.—Biezis V. Public Service Co-ordi¬ 
nated Transport, 180 A. 653, 116 N, 
J Law 407. 

N.C.—Allen v. Allen, 94 S.E 2d 325, 244 
N.C. 446. 

3 C J. p 1375 note 69 [bj. 

Vo mllng of court ohalleagsd 

On appeal from Judgment of non¬ 
suit, contention that plaintiff had 
meritorious cause of action and that 
issues to be tried were properly pre¬ 
sented by pleadings and no amend¬ 
ment to reply was required was held 
not ground of appeal, since no rul¬ 
ing of court was challenged thereby. 
N.J.—^Arcoil Mfg. Co. v. New Bruns¬ 
wick Fire Ins. Co,, 187 A, 178, 117 
N.J.Law 214. 

Denial hold not assignablo oxror 

Conn.—Cinque v Orlando, 102 A.2d 
632, 140 Conn. 591. 

Bovlow of all evldonoo; aummarlza. 
tlon 

Reviewing court can pass on the 
efficacy of a motion for nonsuit only 
after reviewing all the evidence, but 
such evidence should not be sum¬ 
marized in assignment of error. 
N.C.—Allen V. Allen, 94 S.E.2d 826, 
244 N.C. 446. 

93.5 Iowa.—^Hawkins v. Burton, 281 
N.W. 342, 226 Iowa 707. 

93.10 Aril.—Wood v. Ford. 72 P.2d 
423, 60 Ariz. 366. 
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93.15 Fla —^Vaughn-GrJffln Packing 
Co. V. Fisher, 193 So. 553, 141 Fla. 
428. 

Iowa —Johnston v. Delano, 164 N.W. 
1013, 175 Iowa 498. 

Mo.—Cedarland v. Thompson, 209 S. 
W. 554, 200 Mo App. 618. 

94. Tex.—Commercial Travelers Cas. 
Co. V. Perry, Civ App , 281 S.W 2d 
130—Traders & General Ins. Co. v. 
Scogin, Civ.App., 146 S.W 2d 1014, 
error dismissed, judgment correct 
—Garonzlk v. Green, Civ.App,, 275 
S.W. 184. 

Single assignment as to special la- 

sues 

Single assignment complaining of 
refusal to give special issues deal¬ 
ing with matters unrelated to one an¬ 
other could not be considered 
Tex.—Bewlcy Mills v. First Nat. 
Bank, Civ App, 110 S.W.2d 201, er¬ 
ror dismissed. 

Single assignment as to several In. 
stmotlona 

Where request for peremptory in¬ 
struction was submitted with five 
other requested Instructions, all of 
which were refused, a single assign¬ 
ment directed to refusal of all in¬ 
structions, including the peremptory 
instruction, presented nothing for re¬ 
view, where reviewing court found, 
on examination of assignment, that 
court properly refused one of re¬ 
quests as erroneous. 

Okl.—Railway Express Agency v. Ste¬ 
phens, 83 P.2d 858, 183 Okl. 615. 

96. Ala.—McCaskey Register Co. v. 
Wheeler, 104 So. 870, 21 Ala.App. 
23 

Ga.-^Hamlin v. Johns, 144 S.E. 659, 
166 Ga. 880—^Alley v. Candler, 118 
S.E. 364, 165 Ga. 739—Kelley v. 
Cartledge, 106 S.E. 93, 151 Ga, 179. 

Southern Ry. Co. v. Puckett, 86 
S.E. 809, 16 Ga.App. 661, affirmed 
87 S.Ct. 703, 244 U.S 571, 61 L.Ed. 
1321. 

N.J —James Beraidino & Sons v. 
Great American Indemnity Co., 174 
A. 663, 113 N.J.Law 313. 

N.C.—McNalry v. Norfolk & W. R. 

Co., 90 S.E. 497, 172 N.C. 606. 

Tex.—^Kenney v. La Grone, 98 S.W.2d 
897, 127 Tex. 639. 
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verdict as being erroneous because there were is¬ 
sues of fact that should have been submitted to the 
jury *6.5 On the other hand, an assignment of 
error that the overruling of a motion for new trial 
was contrary to law presents the question whether 
the direction of a verdict was authorized by the 
evidence.*®-^* 

§ 1266. Instructions and Answers to Points 

An assignment as to the giving or refusal of instruc- 


APPEAL & ERROB §§ 1265>1266 

tiona must definitely point out the orror complained of; 
so. It la InaufSolent to assign gsnsrally that the charge Is 
erroneous, or Incorrect, or defective in other general re¬ 
spects. 

In order that the court may be required to con¬ 
sider an assignment of error to the giving or re¬ 
fusing of instructions, the assignment should defi¬ 
nitely point out the error complained of, making 
clear in what it is contended to consist,** and in 


Grennan v. Forgeron, Clv.App., 
101 S.W.2d 886, error dismissed— 
Lester v. Hawkins, Civ App., 181 
S.W. 481—Chicago, B. & Q R. Co. 
V. Wilson, Civ App., 176 SW. 619. 
Utah.—Kunz v. Nelson, 100 P.2d 217. 
98 Utah 421. 

Submitting and refaeiug issues 

If court submits special Issue 
which is subject to objection, error 
in submitting such issue cannot be 
reviewed on assignment that court 
erred in refusing to give a requested 
and correctly-stated issue. 

Tex—Reed v Scoggins. Civ App., 123 
S.W.2d 467, error dismissed. 

ftoops and effect of assignments 

(1) An assignment of error upon 
refusal to grant defendant's motion 
for judgment made at close of plain¬ 
tiffs’ case questions the sufUciency 
of evidence to support the decision 
of the court. 

S.D—Berke v. McCook County, 165 
N.W. 986, 39 SD 679. 

(2) Only question presented by as¬ 
signment that the court erred in not 
directing a verdict is whether there 
is any evidence which, with reason¬ 
able inferences to be drawn there¬ 
from, is sufRcicnt to support the 
verdict. 

Ill —Anderson v. Chesapeake & O 
Ry. Co., 186 N.E. 185, 352 Ill 661, 
certiorari denied Chesapeake & O 
By. Co. V. Anderson, 64 S.Ct. 93, 
290 U.S. 676, 78 L.Ed. 683. 

(3) Where the case was submitted 
on an agreed statement of facts in 
writing, and defendants excepted to 
direction of a verdict and assigned 
the overruling of their exception as 
error, such assignment raises only 
the question whether the agreed 
statement of facts required a finding 
establishing material allegations of 
the petition. 

Ga.-^otton States Electric Co. v. 
Clayton, 93 S.E. 204, 147 Ga. 228 

(4) An assignment of error to an 
order granting a nonsuit because 
the ruling was contrary to law and 
evidence presents a question as to 
whether the evidence was sufficient 
to require submission to the jury. 
Ga.—Taylor v Georgia Loan & Trust 

Co., 94 S.E. 254, 21 Ga.App. 272. 


(5) An assignment of error that 
the verdict as directed is contrary to 
law raises no question whether the 
direction of verdict was error. 

Ga—-Mobley v. Ellis, 141 S.E. 321, 

37 Ga.App. 683. 

(6) Assignments of errors that 
there was no evidence to support 
verdict for plaintiff, and that the 
court erred in charging the Jury on 
the construction of a disability pol¬ 
icy, presents the proposition that 
the trial court erred in not directing 
verdict for defendant 

Tenn.—Interstate Life & Accident 
Co. V. Spurlock, 64 S.W. 2d 76, 16 
Tenn.App. 260. 

(7) Where one sued on a note 
moves to nonsuit because of the il¬ 
legality of the contract, the court of 
appeals may consider assignment of 
error made on that ground. 

Ga —Gunn v. A. L. Wilson Co., 92 
SE, 721, 20 GaApp. 14. 

(8) Where plaintiff made general 
assignment of error to trial court’s 
direction of verdict for defendant, 
court of appeals was not restricted 
to arguments of parties, but could 
consider other errors. 

Ga—Lawler v. Life Ins Co. of Ga., 
86 S.E 2d 814, 91 GaApp. 443. 

(9) An assignment that "the court 
erred in directing a verdict for the 
plaintiff over the objections and ex¬ 
ceptions of the defendant’’ did not 
assign error in entering judgment 
for plaintiff without a verdict hav¬ 
ing been signed by the jury 
Ark—Cole v Tipton, 114 SW.2d 464, 

196 Ark. 1177. 

(10) Assignment that county court 
erred in denying defendants’, and 
granting plaintiff's, request for a 
peremptory amply brought into re¬ 
view in circuit court contention of 
defendants that judgment was in¬ 
valid because in violation of con¬ 
stitutional requirements of due proc¬ 
ess 

Miss —^American Cas. Co. of Re.id- 
Ing, Ta. V Kincadc, 69 So 2d 820, 
219 Miss. 653. 

96.5 Ga.—Baker v Decatur Lumber 
& Supply Co., 87 S.E.2d 89, 211 Ga 
610. 

95.10 Ga.—Bearo v. Ellis, 6 S.E.2d 
128, 61 GaApp. 366. 
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99. Ariz.—Tidwell v. Riggs, 222 P. 
2d 796, 70 Ariz. 417—Wood v. Ford. 
72 P.2d 423, 60 Ariz 866—City of 
Phoenix v. Parker, 67 P.2d 226, 49 
Ariz. 382—Welker v. Mishkin, 251 
P. 891, 31 Ariz. 239. 

Ark.—^Arnold Barber & Beauty Sup¬ 
ply Co. V. Provance, 263 S.W.2d 
367, 221 Ark. 386. 

Cal.—Danielson v. Roche, 241 P 2d 
1028, 109 C.A.2d 832. 

Colo—Spears Free Clinic & Hospital 
for Poor Children v. Maier, 261 P. 
2d 489, 128 Colo. 263. 

Conn.—Vignone v. Pierce & Norton 
Co., 33 A 2d 427, 130 Conn. 309— 
Orlo v. Connecticut Co, 21 A.2d 
402, 128 Conn. 231—Boardman v. 
Burlingame, 197 A. 761, 123 Conn. 
646—Small v. Thames River Line, 
186 A. 493, 121 Conn. 654—Furber 
v. Trowbridge, 169 A. 43, 117 Conn. 
478—Quackenbush v. Vallarlo, 169 
A. 893, 114 Conn. 662—Sizer v. 

City of Waterbury, 164 A. 639, 113 
Conn 145—O’Neil v. Larkin-Carey 
Co, 137 A 721, 106 Conn. 163— 
Ruocco V. Logiocco, 134 A. 73, 104 
Conn 685—Beitler v Rudkin, 133 
A. 214, 104 Conn. 404—Stlckney v. 
Epstein, 123 A. 1, 100 Conn. 170— 
Lukosevicia v. Bartow, 122 A. 709, 
99 Conn 723—Knox v. Blnkoski, 
122 A 400, 99 Conn. 582—Fagor- 
holm V. Nielson, 106 A 333, 93 
Conn. 380—Jackson v Lacy, 102 
A. 684, 92 Conn 256—Verdi v. 
Donahue, 99 A. 1041, 91 Conn. 448. 
Fla.—Neale v. Reed, 168 So. 87, 117 
Fla. 637—Daughtry v. Davis, 89 
So. 256, 81 Fla. 644. 

Ga—Singleton v. Singleton, 42 S.E. 
2d 737, 202 Ga 269—Wooten v. 
Morris, 165 S E. 626, 176 Ga. 290— 
Sikes V. Seckinger, 160 S.E. 911, 
173 Ga 673—Chestnut v. Cobb, 135 
S E. 433, 163 Ga. 87—Southern Cot¬ 
ton Oil Co. V. Thomas, 117 S.E. 
466, 156 Ga 99—Richmond Hosiery 
Mills V. Hayes, 91 S E. 54, 146 Ga. 
24 0. 

Lane v. Varner, 78 S E.2d 628, 
89 GaApp. 47—Pcndley v. Bennett, 
157 S.E 250, 42 GaApp. 696—Van 
Dyke v. Van Dyke, 119 S.E. 436, 
31 Ga.App. 67—^Wilson v. Clark, 
106 S.E. 8, 26 Ga.App. 303—Fertio 
v. Peeples, 99 S.E 136, 23 GaApp. 
682—Atlantic Coast Line R. Co. v. 
Nellwood Lumber Co., 94 S.E. 86, 
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XI VS^App. 209-«deaboard A!r litna 
' Ry. ir. Barrow. 81 S.B. 188. 18 Oa. 
App. X81—^Blockam V. Few, 87 S.B. 
607. 17 OaJlpp. 440-~J. Betta Co. 
▼. Hlma. 88 S.B. 474. 14 Qa.App. 
781 

Idaho.—Bloxham v. Roblneon, 181 P. 
2d 189. 67 Idaho 869—McDonald v. 
Korth River Ins. Co.. 218 P. 849, 
86 Idaho 638. 

111.—Dodds V. Chicago Transit Au¬ 
thority, 182 N.E.2d 816, 9 Ill.App. 
2d 388—Carr v. Blackstock, 49 N.B. 
2d 279. 319 Ill.App. 369. 

Ind.—Citizens* Loan & Trust Co. of 
Lebanon v. Taylor, 169 N.B. 347, 91 
Ind.App. 58—^Miller v. Haney. 116 
N.E. 21. 64 lnd.App. 406. 

Iowa.—W. T. Rawleiffh Medical Co. 
V. Bane, 254 N.W. 18, 218 Iowa 
154—McDowell v. Interstate Oil 
Co., 237 N.W. 456. 212 Iowa 1814— 
Bodholdt V. Townsend, 227 N.W. 
404, 208 Iowa 1360—Blakely v. 

Cabelka, 212 N.W. 848. 203 Iowa 
5—Griffin v. McNeil, 201 N.W. 78. 
198 Iowa 1369—Splker v. City of 
Ottumwa, 186 N.W. 465, 198 Iowa 
844—Mondamin Bank v. Burke, 147 
N.W. 148, 166 Iowa 711. 

Mich.—Springer v. Fuller, 162 N.W. 
973, 196 Mich. 628. 

Mo.—Langston v. Howell County, 
108 S.W.2d 19—Mahmet v. Amer¬ 
ican Radiator Co., 294 S.W. 1014— 
Boyer v. Missouri Pac. R. Co., 293 
S.W. 386. I 

In re Stein's Estate, App., 177 S. 
WM 678—Sheridan v. City of St. 
Joseph, 110 S.W.2d 371, 282 Mo, 
App. 615—^Eagan v. Prudential Ins, 
Co., App., 107 S.W.2d 133, quashed 
on other grounds State ex rel. Pru¬ 
dential Ins. Co. of America v. 
Shaln, 119 S.W.2d 309, 342 Mo. 

1049—Wright V. Stickler, App., 96 
S.W.2d 932—^Toung v. Sinclair Re¬ 
fining Co., App., 92 S,W.2d 996— 
Nelson v. Massman Const. Co., 
App., 91 S.W. 2d 623—Morris v. 
Washington Nat. Ins. Co., App., 
90 S.W.2d 188—White v. McCoy 
Land Co., 87 S.W.2d 672. 229 Mo. 
App. 1019, affirmed White v. Scar- 
ritt. 111 S.W.2d 18, 341 Mo. 1004— 
Steinmetz v. Saathoff, App., 84 S. 
W 2d 434—Bennett v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, App., 82 S.W.2d 601—• 
Smiley v. Bergmore Realty Co., 
App., 78 S.W.2d 836—Detmering 
V. St. Louis-San Francisco Ry. Co., 
36 S.W.2d 112, 225 Mo.App. 980— 
Plater v. W. C. Mullins Const. Co., 
17 S.W.2d 668, 223 MoJV.pp. 660— 
J. B. Colt Co. V. Gregor, App., 11 
S.W.2d 1098, reversed on other 
grounds 44 S.W.2d 2, 828 Mo. 

1216—^B. F. Goodrich Rubber Co. 

V. Newman, App., 271 S.W. 1029— 
Wehmeler v. Tontz, 266 S.W. 146, 
216 Mo.App. 240—Bryant v. Kan¬ 
sas City Rys. Co, App., 217 S. 

W. 632—^Evans v. Roberts Cotton 
Oil Co., App., 178 S.W. 287. 


O. yog«l to. V. S0E H»Iaey 
at 6o., Itb A. >64, 109 N.J.IAW 
8S—McKenna v. Keade, 144 X 812, 
106 N.J.Law 408—Burgess v. Note- 
boon, 124 A. 762, 100 N.J.Law 116— 
Valenti v, Blessington, 116 A. 877, 

96 N.J.Law 498—Huff v. Wallace, 

97 A 46, 88 N.J.Law 462. 

Morrison v. Berger, 149 A 338, 8 

N.J.Mlsc. 218—^Del Vecchio v. 
Shubin Bldg. Co., 189 A 628, 6 N. 
J.Misc. 1029. 

N.C.—^Armstrong v. Howard, 94 S.E. 
2d 694, 244 N.C. 698—Miller v. 
Charlotte Coca-Cola Bottling Co., 
169 S.E. 194, 204 N.C. 608. 

Okl.—Smith V. Kious, 147 P.2d 442, 
194 Okl. 17—Oklahoma City v. 
Wllcoxson. 48 P.2d 1039, 178 Okl. 
438—Freeman v. Vandruff, 269 P. 
257. 126 Okl. 238. 

Or,—Llnkhart v. Savely, 227 P.2d 
187, 190 Or. 484. 

Pa.—Clapp v. Hunt. 119 A 818, 276 
Pa 127, certiorari denied Hunt v. 
Clapp, 43 S.Ct. 622. 262 U.S. 746. 67 
L.Ed. 1212. 

S.C.—Byus v. Eason, 182 S.B. 442, 
178 S.Ct. 176. 

S.D.—^Hulm V. Chicago, M. & St. P. 
Ry. Co.. 171 N.W. 210, 41 S D. 422— 
Mahoney v. Smith, 170 N.W. 140. 
41 S.D. 278. 

Tenn.—Memphis Casting Works v. 
Bearings & Transmission Co., 243 
SW.2d 146, 36 Tenn.App. 164— 
Tevis V. Proctor & Gamble Dis¬ 
tributing Co.. 113 S.W.2d 64. 21 
Tenn.App. 494—Mauldin v. Schwill 
Sc Co., 1 Tenn.App. 347. 

Tex.—Texas Life Ins. Co. v. Jordan, 
Civ.App., 263 S.W.2d 906, error re¬ 
fused—^Missourl-K. T. R. Co. v. | 
Evans, Clv.App., 243 SW.2d 181,! 
reversed on other grounds 260 S W 
2d 386, 161 Tex. 340—Panhandle & 
S. P. Ry. Co. V. Burt, Civ.App., 71 I 
S.W.2d 890—Anderson v. Texas & 
N. O. R. Co., Civ.App., 63 S.W.2d 
1079—Largent v. Etheridge, Clv. 
App.. 13 S.W.2d 974—South Plains 
Coaches v. Behringer, Civ.App., 4 
S.W 2d 1003, affirmed Behringer v. 
South Plains Coaches, Com.App., 13 
S.W.2d 334—Bush & Gerts Plano 
Co. of Texas v. Strawn, Civ.App., 
294 S.W. 267—^Priesenhahn v. Tips 
Engine Works, Clv App, 283 S.W. 
341 —Lundell v Allen, Civ.App., 
244 S.W. 1098—Dixon v. Haymes, 
Civ.App, 220 SW. 441—General 
Bonding & Casualty Ins. Co. v. 
Harless. Clv.App., 210 S.W. 807, 
modified in other respects Com. 
App., 228 S.W. 124—^Durham v. 
Wichita Mill & Elevator Co., Clv. 
App., 202 S.W. 138, error refused— 
Sullivan v, Masterson, Clv.App,, 
201 S.W. 194, dismissed for want 
of jurisdiction—^Foster v. Bennett, 
Clv.App., 178 S.W. 1001. 

Utah.—Taylor v. Los Angeles & S. 

L. R. Co., 216 P. 239, 61 Utah 624. 
Vt.—Leblane v. Deslandes, 90 A2d 
802, 117 yt 248. 
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Va.—^Dally v Rucker, 144 S.B. 466, 
161 Va. 72—Rust v. Reid, 97 S.B. 
824, 124 Va. 1—Honaker Lumber 
Co. V. Call, 89 S.E. 606, 119 Va. 374. 
Wash.—Vogreg v. Shepard Ambu¬ 
lance Co.. 289 P.2d 360, 47 Wash. 
2d 669—Wintermute v. Department 
of Labor and Industries of State 
of Washington, 48 P.2d 627, 188 
Wash. 169. 

Wyo.—Chicago St N. W. Ry. Co. v. 

Ott, 238 P. 287, 33 Wyo. 200. 

3 C.J. p 1376 note GO, p 1380 note 88. 

"Mere general statements that a 
ruling is wrong, without any at¬ 
tempt to point out wherein the er¬ 
ror consists or to advance any ar¬ 
gument in support of the simple as¬ 
sertion that there has been error, 
discloses nothing to adverse counsel 
and does not Inform the court of re¬ 
view as to the particular error 
claimed." 

—Bituminous Casualty Corp. v. 
City of Harrisburg, 42 N.E.2d 971, 
974, 815 llLApp. 243. 

PnrpoM of mis 

Rule requiring assignment of er¬ 
ror to the giving of instructions to 
state specifically wherein the in¬ 
struction complained of is erroneous 
was made for the purpose of aiding 
the court In determining law of the 
case, and should be complied with. 
Arlz.—Garlington v. McLaughlin, 104 
P.2d 169, 66 Arlz 37. 

Atslgiiusatz that bat Challenge an 
Instruotloa without further notice 
need not be considered on appeal. 
Mo.—Magee v. Hayden. App., Ill S. 
W.2d 239. 

Modlfloatlon of request 

An assignment that the court erred 
In modifying a requested instruction 
must be overruled, since appellant 
could not be harmed by a mere 
modification of a requested instruc¬ 
tion. 

Mo.—King v. Kansas City Public 
Service Co., App., 91 S W 2d ^9. 
Adjnetmeat to iasnee and facts 
A general assignment of error on 
a designated portion of charge will 
be considered for purpose of ascer¬ 
taining whether particular language 
complained of states a correct ab¬ 
stract principle of law, and if it does, 
investigation of reviewing court 
must end, since, in absence of a 
specific assignment of error, that 
court will not inquire whether the 
words excepted to are adjusted to 
the issues and facts of the case. 
Ga.—Burden v. Gates, 9 S.E.2d 245, 
190 Ga. 300—Anderson v. Sou^h^rn 
Ry. Co., 38 S.E. 644, 107 Ga. 500. 

Cobb V. Coleman, 93 S.E.2d 801, 
49 Ga.App. 86. 

Ohargs oa measure of damages 

Tenn.—Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 187. 

Bequests 

(1) An assignment of error on the 
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general an assignment which does so will be held 
sufficient.®*^ However, the alleged error may be 
considered by the reviewing court, despite an as¬ 
signment which is deficient in this respect, where 
prejudice to appellant is shown.® 


It is not sufficient to assign generally that the 
court erred in its charge to the jury, or in giving 
a particular instruction,®® or that the court erred 
in failing to charge as requested by the com¬ 
plaining party,®® to charge on particular mat- 


refusal of written charfires Is incom¬ 
plete where it falls to show what re¬ 
quests were submitted. 

Ga.—Skellle v. Skellie, 111 S.E 22, 
152 Ga. 707. 

(2) A charge cannot be attacked 
on appeal as insufficient to cover de¬ 
fenses, in the absence of special re¬ 
quest to the trial court embodied in 
the asslfirnments of error. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Crain, 64 S.W.2d 631, 16 
Tenn.App. 866. 

(3) An assiernment of error in fall¬ 
ing to give an Instruction filed with 
the clerk is not reviewable, in the 
absence of a showing that the in¬ 
struction was refused by the court. 
Tex.—Westex Theaters v. Williams, 

Clv.App., 36 S.W.2d 263. 

(4) Where appellants failed to 
state. In assignment of error, ap¬ 
plicability of requested Instruction 
to facts Involved, reviewing court 
was precluded from consideration of 
refusal of requested instruction. 
Ariz.—Bean v. Gorby, 292 P.2d 199, 

80 Ariz 26 

Defeases omitted from Instmotlon 

Complaint that instruction pur¬ 
ported to cover entire case on de¬ 
fendant’s counterclaim and to direct 
verdict thereon without including 
material defenses made by plaintiff, 
who failed to point out defenses so 
made that wore omitted from in¬ 
struction, presented no question for 
review. 

Mo —Doll V. Purple Shoppe, 90 S W. 
2d 181, 230 Mo App. 256. 

Zaoorporatiag oopj of objections and 
exceptions 

Assignment charging error in 
overruling objections and exceptions 
to main charge, and incorporating 
copy of objections and exceptions to 
charge, filed prior to giving of 
charge, was held too general for con¬ 
sideration, where there was no fun¬ 
damental error apparent. 

Tex.—Roeser v. Coffer, Civ.App , 98 
S.W.2d 276. 

97. Mo.—Jacobs v. Danciger, 41 S. 
W2d 389, 328 Mo. 468, 77 A L.R. 
1237, certiorari denied Danciger v. 
Jacobs, 62 S.Ct. 130, 284 U.S. 676, 
76 L.Ed. 671. 

Weaver v. Stephens, App., 78 S 
W.2d 903—Marks v. Hurst, App., 
296 SW. 249. 

Tex.—Harlington Land & Water Co. 
V. Houston Motor Car Co,, Com. 
App., 209 S.W. 146. 

Medford v. Rimmey, Civ.App., 
298 S.W. 140—Bird v. Schaff, Civ. 
App., 206 S.W. 711—Thurber B^lck 
6 C.J.S.—10 


Co. V. Matthews, Clv.App., 180 S. 
W. 1189. 

Va—Director General of Railroads 

V. Pence's Adm'x, 116 S E. 361, 135 
Va. 829. 

3 C.J. p 1376 note 60 [a]. 

Damagss; attack on vsrdiot as sz- 

ossaivs 

Reviewing court would pass on as¬ 
signment of error to instruction re¬ 
lating to damages, notwithstanding 
appellant had not attacked the ver¬ 
dict for excessiveness. 

Mo.—Anderson v. Glascock, App., 271 
S.W.2d 243. 

97. B Conn.—Boardman v. Burlin¬ 
game, 197 A. 761, 123 Conn. 646. 

ZiLaooiirato or incorrect statement of 
law 

Ga.—Cobb v. Coleman, App., 93 SE 
2d 801, 49 Ga.App. 86. 

98. Ariz.—City of Phoenix v. Park¬ 
er, 67 P.2d 226, 49 Ariz. 882— 
Keefe v. Jacobo, 64 P.2d 270, 47 
Ariz. 162—Thornburg v. Frye, 36 
P.2d 648, 44 Ariz. 282—Morley v. 
Dula, 253 P. 899, 31 Ariz. 386. 

Idaho.—Bloxham v. Robinson, 181 P. 

2d 189. 67 Idaho 369. 

Mich—Springer v. Puller, 162 N.W. 
973, 196 Mich 628. 

Mo.—Banty v. City of Sedalia, App, 
120 S W 2d 69—Cooper v. Kansas 
City Public Service Co., 116 SW 
2d 212, 233 Mo App. 229—Morris 
v. Washington Nat. Ins. Co., App , 
90 S.W.2d 138—Adams v. Kansas 
City Southern Ry. Co., App, 83 
S W 2d 913, quashed on other 
grounds State ex rel Kansas City 
Southern Ry. Co v. Shain, 106 S. 

W. 2d 915, 340 Mo. 1195. 

N.J.—Schlosser v. Goldberg, 9 A.2d 
699, 123 NJ.Law 470. 

N.C.—Walker v. Walker, 77 S E.2d 
716, 238 N.C. 299. 

Okl —Smith V. Kious, 147 P.2d 442, 
194 Okl. 17. 

Wis —Peterson v. General Cas. Co. 
of Wis., 48 N.W,2d 469, 269 Wls. 
370 

Tex—Bauguss v. Bauguss, Clv.App., 
186 S.W 2d 384, refused for want 
of merit—Miles v. Harris, Civ. 
App , 194 S.W. 839, error refused— 
McGraw v. Galveston, H. & S. A. 
Ry. Co., Clv.App., 182 S.W. 417. 

3 C.J. p 1380 note 88. 

Zt is insnUicient to assign that: 

(1) “The court erred in failing to 
instruct the jury as to the law of the 
case." 

Neb —Smith v. Western Union Tel. 
.Co, 114 N.W. 288, 80 Neb 396. 

(2) Instructions were not author¬ 
ized and were otherwise illegal. 
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Ga—Mallock v. Kicklighter, 73 S.E. 
1073, 10 Ga.App. 605. 

(3) “Defendant excepted to the 
charge as given upon the first and 
second Issues." 

N.C.—Taylor v. Albemarle Steam 
Nav. Co., 10 S.E. 897, 105 N.C. 484. 

(4) Court erred in orally charging 
jury in language set out, defining 
deceit and fraudulent representa¬ 
tions as charged in counts dealing 
with deceit and fraudulent repre¬ 
sentation. 

Ala—Creamery Package Mfg. Co. v. 
Fields, 180 So 276, 235 Ala 602. 

(6) Court erred in giving addi¬ 
tional Instructions after considera¬ 
tion of case by jury. 

Conn —Buck v. Robinson, 23 A.2d 
167, 128 Conn. 376. 

(6) Court erred in failing to give 
jury such Instructions as were cor¬ 
rect in law, adapted to the issues, 
and sufficient for guidance of jury 
in passing on issues before them. 
Conn—Mavrides v. Lyon, 193 A. 606, 

123 Conn. 173 

(7) Trial judge erred in charging 
jury to And nominal damages against 
defendant even though his acts were 
not the cause of damages resulting 
from an assault. 

N.J.—Mancino v. Sampaolo, 4 A.2d 
792, 122 NJ.Law 321. 

99. Ariz.—Peters v. Macch’aroll, 

243 ?.2d 777, 74 Ariz. 62—Price 
A Price Inv. Co v. McGrath, 222 
P. 714, 26 Ariz. 110. 

Cal—Batchelor v. Caslavka, 276 P. 

2d 64, 128 C.A.2d 819 
Iowa.—Weede v. Briar, 6 N.W.2d 167, 
232 Iowa 972. 

Ga—Little v. West, 89 S E 682, 146 
Ga 66.3. 

Smallwood v. Pollard, 188 S E. 
694, 64 Ga.App. 617—Ryals v Liv¬ 
ingston, 163 S E. 286, 45 Ga App. 
43—Southern Ry. Co. v Wesslnger, 

124 S.E. 100, .33 GaApp 661. 

Minn.—Timmerman v. March, 271 N 

W. 697, 199 Minn. 376. 

Mo.—Banty v. City of Sedalia, App., 
120 SW.2d 59—Morris v. Washing¬ 
ton Nat. Ins. Co, App., 90 SW.2d 
138—La Bella v. Southwestern 
Bell Telephone Co , 24 S.W 2d 1072, 
224 Mo App. 708—Burkhardt v. 
Decker, 296 SW. 838, 221 Mo.App. 
1066—Heller v. Chicago & A R. 
Co., App., 209 S.W. 667—St. Louis 
Dairy Co v. Northwestern Bottle 
Co., App., 204 S.W. 281. 

NJ.—^Valenti v. Blessington, 116 A. 
377, 96 NJ.Law 490. 
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or in accordance with statutory requirements,^® 
or properly to state the issues,® to cover them fully,® 
to apply the law to the facts of the case,®-® to submit 
interrogatories,* to state all the contentions of ap¬ 
pellant,*-® or to give a correct and understandable 
summary of appellant's theory and contentions in 
the case;**i<> and a contention that the trial court 


erred in refusing to give tendered instructions, for 
the reason that each correctly states the law, is not 
sufiicient to present any question with respect to 
the refusal to give these instructions.*-^® 

Likewise, it is insufficient to assign generally that 
instructions did not correctly or properly state or 
declare the law;® that certain instructions were 


Va.—Honaker Lumber Co. v. Call, 89 
S.£3. 606, 119 Va. 874. 

3 C.J. p 1380 note 89. 

Bhowlttflr that other lAstmotioae 
were not auttoleat 
It Is not a sufficient predicate for 
a claim of error that Instructions 
which properly state the law have 
been rejected, but the assiflrnment 
must go further and point out where¬ 
in the subject of the instruction was 
not in fact covered by those actually 
given. 

Cal. —In re McDonald's Estate, 215 
P. 545, 191 C. 161. 

Billeter v. Rhodes & Jamieson, 
231 P.2d 98, 104 C.A.2d 137. 
Hvidenoa Justlfyiiig' lajitmotioii 
An assignment of error based on 
refusal of requested instruction, to 
Justify which it was claimed there 
was ample evidence in the record, 
but which did not specify evidence 
In record to Justify Instruction, was 
too general to merit consideration 
Mo.—Diamant v. Stein, 116 S.W.2d 
273, 232 Mo.App. 1174. 

Volatlag out slAgls iastraotlon 

However, where appellant’s peti¬ 
tion in error contained general as¬ 
signment of error in failing to give 
Instructions, covering substantial 
and fundamental issues, on trial 
court's own motion, fact that such 
petition contained only general as¬ 
signment of error in failing to give 
certain numbered instructions re¬ 
quested by appellant did not pre¬ 
clude him from pointing out a single 
instruction as basis for error. 

Okl.—Elam v. Beverly, 129 P.2d 838, 
191 Okl. 375. 

1. Ga.—Dickson v. Dortch, 190 S.E. 
26. 183 Ga. 878. 

Ryals V. Livingston, 163 S E. 286, 
46 Ga.App. 43—Yarbrough v 
Stuckey, 147 S.E. 160, 39 Ga.App. 
265, followed in 147 S.E. 163, 39 
Ga.App. 271. 

Iowa.—Duncan v. Rhomberg, 236 N. 

W. 638, 212 Iowa 389. 

Tex.—National Ry. of Mexico v. 

Llgarde, Civ.App., 172 S.W. 1140. 
Va.—P. Lorlllard Co. v. Clay, 104 S 
B. 384, 127 Va. 734. 

8 C.J. p 1380 note 97. 

OcAtrlhntory asgllgsno# 

Qa—-Arcady Farms Mill Co. v. Strib- 
ling, 91 S.E.2d 293, 93 Ga.App. 260 
Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 366. 
iProxixaats eanss 

Minn.—^Swanson v. J. L. Shlely Co., 


48 N.W.2d 848. 234 Minn. 648— 
Victor V. Costello, 279 N.W. 743, 
203 Minn. 41. 

liomt clear ohaaoe 

Ga.—Lovett v. Sandersville R. Co., 
34 S.E.2d 664, 72 Ga.App. 692. 

Emergency rale 

Minn—Vletor v. Costello, 279 N.W. 
743, 203 Minn. 41. 

Eaw of road 

Minn.—Victor v. Costello, supra. 

SCeasnre of damages 

Ga.—^Atla.s Auto Finance Co. v. At¬ 
kins, 63 SE2d 171, 79 Ga App. 91. 

Failure to define “self-defense** 

Tex.—Whitaker v. Haynes, Civ.App., 
128 S.W.2d 532. error dismissed, 
Judgment correct. 

Eaw of fraud 

An assignment that the court 
erred in failing to charge on the 
law of fraud was too general to 
present any question for decision, 
and the defect was not removed or 
cured by quotations from the code, 
the charge, the pleadings, and the 
evidence 

Ga—Spinks v. Jenkins, 43 S.E.2d 686, 
75 Ga.App 414. 

Other principle 

An assignment on ground that 
judge did not give some other prin¬ 
ciple in connection with correct 
charge presents nothing for consid¬ 
eration, 

Ga—Braswell v. Thompson, 191 SE 
872, 55 GaApp 863. 

Failure to show request for Instmo- 
tioua 

An assignment urging that court 
erred in not charging Jury on par¬ 
ticular subject, but not stating that 
court was requested to supply al¬ 
leged omitted instructions, was in¬ 
sufficient. 

Tenn.—^Wilson v. Moudy, 123 S.W. 
2d 828, 22 Tenn App. 356. 

1.5 N.C.—Hodges V. Malone & Co., 
70 S.E.2d 478, 236 N.C. 612—Price 
v. Monroe. 68 S.E.2d 283, 234 N.C. 
666—Steele v. Coxe, 36 S E.2d 288, 
225 N.C. 726—Hill v. Duke Power 
Co., 2 S.E.2d 867, 215 N.C. 797— 
Rooks V. Bruce, 195 S.E. 26, 213 
N.C. 68. 

Or.—Hlllend v, Koltsch. 192 P.2d 274, 
183 Or. 460, rehearing denied, 193 
P.2d 927, 183 Or, 460. 

2. Ga.—Wade v. Eason, 120 S E. 440, 
81 Ga.App. 256. 
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Xt is iasuffioisut to assign thati 

(1) The charge did not correctly 
state the contention of the parties, 
nor the issues, the contentions or the 
issues not being specified. 

Ga.—Seaboard Air Line Ry. v. Ran¬ 
dolph, 71 S.E. 887, 136 Ga. 605. 

(2) The charge as a whole was il¬ 
legal, in falling and omitting to state 
all the issues Involved in the case. 
Ga—Carter v. Dixon, 69 Ga. 82. 

3 C J. p 1380 note 1. 

(3) The court failed to charge the 
Jury the law applicable to the facts 
and pleadings In this case. 

Tex—Gross v. Hays, 11 S.W. 623, 73 
Tex. 615. 

3 C.J. p 1380 note 6. 

Adjustment to facts and pleadings 

An assignment of error to a charge 
as not adjusted to the pleadings or 
the evidence, not stating the evi¬ 
dence or the pleading, is too indefi¬ 
nite for consideration. 

Ga—Davenport v. Waters, 148 S.E. 
772, 40 GaApp. 99. 

3. Ga—Yarbrough v. Stuckey, 147 
S E. 160, 39 Ga.App. 265, followed 
in 147 SE. 163, 39 GaApp 271. 

3 C.J. p 1381 note 7. 

3.5 NC—Walker v. Walker, 77 SB. 
2d 715, 238 NC 299—Price v. City 
of Monroe, 68 S E 2d 283, 234 N.C. 
666 

4. See supra § 1266. 

4.5 Ga.—Smallwood v. Pollard, 188 

S.E. 594, 64 GaApp 617. 

4.10 Ga.—^Walker v. Sims Estates, 
86 SE.2d 281, 211 Ga. 472. 

Oontsntlons of parties referred to in 
charge 

Assignment of error to charge 
wherein court stated "these are 
mainly the contentions of the par¬ 
ties," on ground that court limited 
consideration of appellant’s conten¬ 
tions to those outlined by court, was 
held incomplete and to present 
nothing for determination, in absence 
of showing in assignment of con¬ 
tentions of parties referred to In 
charge. 

Ga.—Smallwood v. Pollard, 188 S E. 
694, 64 Ga.App. 617. 

4.15 Ind.—Pennsylvania R. Co. v. 
Sargent, 83 N.E.2d 793, 119 Ind. 
App. 195. 

5. Ark.—Arnold Barber & Beauty 
Supply Co. V. Provance, 253 S.W. 
2d 367, 221 Ark. 885. 
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conflicting® or contradictory;®-® that the charge or 
instruction was misleading,^ confusing,7-® confus¬ 
ing or misleading,® or both,®-® too general,® ^® or 
too abstract,®-!® or abstract in form,®-^® or errone¬ 


ous in form.®-2B 

It is also insufficient to assign that the instruction 
was a comment on the evidence,®-®® or directory in 


Idaho.—Bloxham v. Robinson, 181 P. 

2d 189, 67 Idaho 369. 

Mo.—Rutledfre v. Welsenborn, App., 
142 S.W.2d 884—Banty v. City of 
Sedalla, App., 120 S.W.2d 59— Ma¬ 
gee V. Hayden, App, 111 S W 2d 
239—Miller v. Mutual Life Ins. Co. 
of New York, App., 79 SW.2d 
750 —^Weaver v. Stephens, App., 78 
S.W.2d 903—Burkhardt v. Decker, 
296 S.W. 838, 221 Mo.App. 1066. 

ZastrnotlonB as to damagfes 

(1) Generally. 

Conn.—Sizer v. City of Waterbury, 
164 A. 639, 113 Conn. 146. 

Ga —Smith v. S. H. Fuller Loan Co., 
99 SE. 309, 23 Ga.App. 726. 

Mo.—Horn v. Shell Pipe Line Cor¬ 
poration, App., 62 S.W 2d 16. 

Tex.—Shaboub v. De Larie, Civ App., 
69 S W.2d 964—Smith v Texas 
Traction Co., Civ App, 180 SW 
933. 

3 C.J. p 1380 note 4, p 1381 notes 10. 

11 . 

(2) Punitive damages. 

Tenn—Hughes v. Taylor, 198 SW.2d 
337, 29 Tenn.App. 548 

Zt la laaaffleiant to aaaigii that: 

(1) The charge was not “sound ab¬ 
stract law.” 

Tex.—Miller v. Freeman, Civ.App., 
127 S.W. 302. 

(2) The court erred in its charge 
“because it charge.s the law in the 
abstract, and does not apply It to 
the facts of the case.” 

Tex—Holman v. Herscher, 16 SW 
984. 

(3) The charge was insufficient in 
law for guidance of the jury in 
reaching a verdict. 

Conn —Smith v. Hausdorf, 103 A 
939, 92 Conn. 579. 

(4) Judge erred in failing to give, 
in charge, either literally or in sub¬ 
stance law of agency. 

Ga—Sharpe v. Frost, 96 S.E.2d 309, 
94 Ga.App. 444 

(5) Quoted excerpt from charge 
was not a correct statement of the 
law applicable to the pleadings and 
evidence. 

Ga.—Mann v. Moseley, 67 S.E.2d 128, 
208 Ga. 420. 

(6) That court erred In misstating 
the applicable law. where assign¬ 
ment does not specify how or in what 
manner instruction constitutes a 
misstatement of the applicable law, 
and does not point out the appli¬ 
cable law or the misstatement there¬ 
of. 

Mo.—^Diamant v. Stein, 116 S.W.2d 
278, 232 Mo.App. 1174. 


Befliiitloa of term 

Assignment against trial court’s 
definition of a term, which failed to 
point out in what particular defini¬ 
tion was improper or to suggest 
what would have been a proper one, 
was not well taken 
Tex.—Eslhay v. Sherman, Civ App, 
135 S.W.2d 174, error dismissed. 
Judgment correct. 

Znstmotloas sabstaiLtlally same as 
those requested 

Okl.—Red Eagle v. Free, 130 P 2d 
308, 191 Okl. 386 

e. Ga.—Strahley v. Hendricks, 150 
S.E. 661, 40 GaApp. 571. 

Idaho—Bloxham v. Robinson, 181 P. 

2d 189, 67 Idaho 369 
Iowa—Gorham v. Richard, 272 NW. 
612, 223 Iowa 364 

Mo—Green v. Baum, App, 132 SW. 
2d 665—Diamant v. Stein, 116 S.W 
2d 273, 232 Mo.App. 1174—Adams 

V. Kansas City Southern Ry. Co, 
App, 83 SW2d 913, quashed on 
other grounds State ex rel. Kansas 
City Southern Ry. Co. v. Shaln, 
105 SW2d 915, 340 Mo. 1195— 
Nolen V. Ilalpin-Dwyer Const. Co , 
29 SW2d 215, 225 Mo App. 224— 
Linneman v. Hawkins, App, 27 S 

W. 2d 1046—Braden v Frlederich- 
sen Floor & Wall Tile Co. 15 S AV 
2d 923, 223 Mo App 700—Moran 
V Kansas City Rys. Co., App., 232 
SAV 1111. 

Tenn —Long v Tomlin, 125 S W 2d 
171. 22 Tenn.App 607. 

3 C J p 1380 note 98. 

Pointing out oonfiict 

(1) An as.Mignment in general 
terms that certain in.*^tructlons con¬ 
flict, without pointing out the con¬ 
flict, presents nothing for considera¬ 
tion. 

Mo—Magee v Hayden, App., Ill S 
AV’.2d 239—Moran v. Kan.sas City 
Rys. Co., App, 232 SW. 1111. 

(2) An a.ssignment asserting con¬ 
flict in instructions is abandoned by 
failure of appealing party to state 
the nature of conflict. 

Mo.—^Wells V. City of Jefferson, 132 
S.W.2d 1006, 345 Mo. 239 

Asslgnxnsnt hsld sulliolsnt 

However, it has been held that an 
assignment in “giving instruction 
numbered one because said instruc¬ 
tion is directly in conflict with in¬ 
struction lettered F” was sufficient 
to bring specific matter before court 
for review. 

Mo—Thomas v. Stott, App., 114 S W. 
2d 142. 

A5 Idaho.—Bloxham v. Robinson, 
181 P.2d 189, 67 Idaho 369. 
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Iowa—Gorham v. Richard, 272 N.W. 
512, 223 Iowa 364. 

Mo—Langston v. Howell County, 108 
SW.2d 19. 

Tenn—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn App. 607. 

7. Ark.—Arnold Barber & Beauty 
Supply Co V. Provance, 263 S.W. 
2d 367, 221 Ark. 885 

Ga.—Riddle v. Sheppard, 47 S.E. 201, 

119 Ga. 930. 

Mo—Rutledge v. Welsenborn, App., 
142 SW2d 884. 

Wls —Peterson v. General Cas. Co. 
of Wisconsin, 48 N.W.2d 459, 269 
AVis 370 

3 C J. p 1380 note 94. 

7.5 Tenn —I^ong v. Tomlin, 125 S. 
W.2d 171. 22 Tenn.App. 607. 

ZnstructioUB nullified by other in¬ 
structions 

General allegations that five desig¬ 
nated instructions given at appel¬ 
lees’ request nulliflod throe specified 
instructions given at appellants’ re¬ 
quest and tended to confuse Jury was 
not a sufllcient assignment. 

Va—Hall V Hall, 23 S.E.2d 810, 181 
Va. 67. 

8. Ga^—Hill Bros. v. Render, 125 
S E. 79, 33 Ga App. 13—Wade v, 
Eason, 120 S E. 440. 31 Ga.App. 256. 

8.5 Ga—Mann v Moseley, 67 S E.2d 
128. 208 Ga. 420, 

Lane v. A^arner. 78 S E 2d 528, 
89 Ga App 47. 

Mo—Langston v. Howell County, 
108 S AV 2d 19. 

Banty v City of Sedalia, App, 

120 S W 2d 69—Dianiant v Stem, 
116 SAV2d 273, 232 Mo.App. 1174— 
Adam.s v. Kansas City Southern 
Ry Co. 83 SW.2d 913, App, 
Qua.shed on other grounds State ex 
rel KanRa.s City Southern Ry. Co. 
V Shain, 106 SW.2d 915, 340 Mo 
1195. 

Practice not approved 

Practice of setting out long ex¬ 
cerpts from charge and stating that 
they are misleading and confusing 
to Jury, and therefore erroneous, is 
not approved by court of appeals. 
Tenn—Pollard v Beene, 96 S.W.2d 
942, 20 Tenn.App. 83. 

8.10 Conn —Coy v. Town of Milford, 
12 A.2d 641, 126 Conn. 484. 

8.15 Conn —Coy v. Town of Mil¬ 
ford, supra. 

8A0 Mo.—Banty v. City of Sedalia, 
App., 120 S.W 2d 59. 

8.85 Mo —Saffran v. Rhode Island 
Ins. Co. of Providence, R. I., App., 
141 S W.2d 98. 

8.30 Mo.—Luechtefeld, v. Marglous, 
App., 161 S.W.2d 710. 
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form;*-85 that the charge as a whole was argumen¬ 
tative or unduly emphasized the contention of one 
of the parties,^ or was meager and insufficient as 
to appellant that the instructions were too fa¬ 
vorable to the successful party that the charge 
was inapplicable to the facts and misleading;^! or 
that the instruction was not warranted, or was 
inconsistent with, the evidence,or was broader 
than the evidence,! 2.6 or gave undue prominence 
to facts in evidence,!^-!® or was contrary to the 
law and the evidence,!2 !B or was inconsistent with 
the pleadings!2-20 or with the defense pleaded.!2-25 
It is also error to assign merely errors of law oc- 
currfng at the trial!® or misdirection in the charge.!^ 
If an instruction states a correct rule of law and 
is bad because it is not supported by the evidence, 
the assignment should specify that defect.!^ ® An 
assignment of error on an omission to charge is 
not sufficient to raise any question of error for de¬ 


termination, where it does not state in substance 
any definite principle of law which it is contended 
the court should have given in its charge.!* !® The 
reviewing court will not search the record to find 
whether or not a refused requested instruction is, 
as is claimed, the converse of an instruction giv- 
en.i*!5 

According to some decisions, assignments of error 
with relation to instructions asked and refused will 
be disregarded when they neither quote nor refer 
to the evidence that shows the relevancy of the prop¬ 
ositions of law propounded therein.!® An assign¬ 
ment based largely on a ruling refusing to make a 
person a party defendant is without merit where the 
court is without authority to consider assignments of 
error on the exceptions pendente lite,!®-® 

The assignment must be sufficient to show that 
injury was done, or prejudice resulted, to appel¬ 
lant,!® and, in some jurisdictions, that a proper ex- 


Ooinm«iLt; directed verdict 

Assignment that court erred In 
giving instruction which comments 
on the evidence and amounts to a 
directed verdict was too general to 
preserve anything for review. 

Mo.—Donnell v. England, 137 S.W,2d 
471, 345 Mo. 726. 

8.35 Mo.—Luechtefeld v. Marglous, 
App., 151 S.W.2d 710. 

9. Ga.—Hicks v Mozley, 78 S.E. 133, 
12 Ga.App. 661. 

Mo.—^Luechtefeld v. Marglous, App., 
161 S.W 2d 710 

Tenn.—Quigley v. Askew, 12 Tenn. 
App. 298. 

8 C.J. p 1380 note 92. 

Asslgiunent based oa fallare to 
oharge 

Assignments fur overemphasis by 
trial court in charging jury on con¬ 
tentions of plaintiff fall of merit, 
where based on the court’s failure 
to charge also on a contention of de¬ 
fendant, when such failure, the sub¬ 
ject matter of a different assign¬ 
ment, is itself without merit. 

Ga.—^Whatley v. Henry, 16 S.E.2d 
214, 65 Ga.App 668. 

9.6 Tenn.—^^Vileon v. Moudy, 123 S. 
W.2d 828, 22 Tenn.App. 356. 

10. Iowa.—Larson v. Thoma, 121 
N.W. 1059, 148 Iowa 338. 

Pa.—^Wood v. Schomacker Plano 
Forte Mfg. Co, 22 Pa.Super. 138. 

11. Ga.—Tarver v. Deppen, 65 S.E. 
177, 182 Ga. 798, 24 L.R.A.,N.S.. 
1161. 

Lane v. Varner, 78 S.E.2d 528, 
89 Ga.App. 47. 

19. Ark.—Arnold Barber A Beauty 
Supply Co. V. Provance, 263 S.W.2d 
867. 221 Ark. 885. 

Xnd.—Pennsylvania R. Co. v. Sargent, 
88 N.E.2d 798, 119 Ind.App. 195. 


Mo.—Luechtefeld v. Marglous, App., 
151 SW2d 710—Green v. Baum, 
App., 132 S.W.2d 665—Sage v. 
Tucker, 61 Mo App. 336. 

N.C.—Giles V. Hunter, 9 S.E. 649, 
103 NC. 194. 

Bvldence allegsdly Ignored 

Reviewing court would not con¬ 
sider criticism of a given instruc¬ 
tion, where attention was not called 
to evidence which, It was claimed, 
Instruction ignored. 

Mo.—^Wilson V. Most Worshipful 
Grand Lodge of A. P. & A. M. for 
State of Missouri and its Masonic 
Jurisdiction, App., 114 S.W.2d 173. 
12.5 Mo—Young v. Sinclair Refin¬ 
ing Co., App., 92 S.W.2d 996. 

12.10 Mo.—Langston v. Howell 
County, 108 S.W,2d 19. 

12.15 Arlz.—Boyce v. Brown, 77 P. 

2d 455, 51 Arlz. 416. 

12.20 Mo.—Luechtefeld v. Marglous, 
App., 161 S.W.2d 710. 

Zastmotion broader than pleadings 
Mo.—Fuldner v. Isaac T. Cook Co., 
App., 127 S.W.2d 726—Young v. 
Sinclair Refining Co., App., 92 S.W. 
3d 995. 

Measure of damages 

Assignment stating that a particu¬ 
lar instruction on measure of dam¬ 
ages was broader than the pleading 
and therefore erroneous was too 
vague, uncertain, and indefinite to 
present anything for review. 

Mo.—Green v. Baum, App., 132 S.W. 
2d 665. 

12.25 Mo.—^Luechtefeld v. Marg-1 
lous, App., 151 S.W.2d 710. I 

13. Neb.—^Hastings, etc., R. Co. v. | 
Ingalls. 16 N.W. 762, 15 Neb. 123. 

14. N.C.—Everett v. Williamson. 12 
S.E. 187. 107 N.C. 204—McKinhon 
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V. Morrison, 10 S.E. 613, 104 N.C. 
354. 

14.5 Arlz.—City of Phoenix v. Park¬ 
er, 67 P.2d 226, 49 Arlz. 382. 

14.10 Ga,—^Elliott V. Robinson, 83 
S.E.2d 95, 108 Ga. 811. 

Elements of prescriptive title 
Ga.—^Elliott V. Robinson, supra. 
14.16 Mo.—^Diamant v. Stein, 116 S 

W. 2d 273, 232 Mo.App. 1174, 
Assigameat held iasailloieat where 

it was not shown in what respect 
refused instruction constituted con¬ 
verse of given instructions. 

Mo—Diamant v. Stein, supra. 

15. Ga.—Bass v. African Methodist 
Episcopal Church, 116 S.E. 816, 155 
Ga. 57. 

Va—P. Lorillard Co. v. Clay, 104 S. 

E. 384, 127 Va. 734. 

3 C.J. p 1376 note 61. 

Omission of part 

In view of Vernon’s Sayles Civ St. 
Annot.(1914) art 1612, providing tha: 
an assignment of error shall be suf¬ 
ficient which draws the attention of 
the court to the error complained of, 
the mere omission of some of the 
evidence supporting an assignment 
complaining of instructions, which 
evidence was Included in the motion 
for new trial, does not vitiate the 
assignment. 

Tex.—Clark v. Briley, Civ.App., 193 
S.W. 419, error refused. 

16.6 Ga.—Carey v. Habersham 

Hardware 8b Distributing Co.. 85 S. 
E.2d 63, 91 Ga.App. 174. 

16. Oa.—Scott V. Gillie, 43 S.E.2d 
96. 202 Ga. 220. 

Lane v. Varner, 78 S.E.2d 528, 
89 Ga.App. 47—Braswell v. Thomp¬ 
son, 191 S.B. 872, 55 Oa.App. 863. 
Mo.—^Morris v. Washington Nat. Ins. 
Co., App.. 90 aw.2d 188. 
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ception has be^n taken to the action of the trial 
court and it may be necessary to set out the 
objections made to the instructions.^'^-S An assign¬ 
ment of error for refusal to give a requested charge 
has been held incomplete if it fails to state that the 
request to charge was in writing.i^.io 

Assignments of error predicated on the giving or 
refusal of instructions need not include an excep¬ 
tion to the judgment rendered.^® 

Specification of part of charge objected to. An 
assignment of error, where directed to a part of 
the charge, should specify the part to which objec- 
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tion is takenl® and it is insuflScient where it is direct¬ 
ed to the entire charge or to a part of the charge 
as a whole unless the entire charge, or the part 
thereof which is singled out, is wholly wrong.20 

Reference to, and sup>port by, record. In accord¬ 
ance with the general rules stated supra § 1256, an 
assignment of error with respect to the instructions 
should, where it is so required by statute or rule of 
court, refer to the record by page or otherwise in 
such a manner as to indicate where the alleged er¬ 
ror may be found,2i and, further, the alleged error 
must be supported by the record.22 


Ohio.—Miller v. Jackson, 107 N.B.2d 
922, 92 Ohio App. 199. 

Tenn.—Memphis Casting: Works v. 
Bearlngrs & Transmission Co., 243 
S.W.2d 146, 86 Tenn.App. 164. 

Tex.—Coffee v. Blair, Clv.App., 92 S. 

W.2d 496, error dismissed, 
▲ffinnativ# effeet on result of trial 
Assignment complaining of portion 
of charge would be overruled where 
It was not pointed out where por¬ 
tion complained of affirmatively af¬ 
fected result of trial. 

Tenn —Pickett v. Green’s Garage, 
246 S.W.2d 416, 35 Tenn.App. 290. 
ZnstmotlOB not oorraot statamant of 
abstract law 

Under a general assignment of er¬ 
ror on a designated portion of the 
charge, if an instruction, excepted 
to in general terms, is erroneous be¬ 
cause it is not a correct statement 
of abstract law, record will be ex¬ 
amined for purpose of ascertaining 
whether the party complaining has 
been injured by giving of such In¬ 
struction 

Ga —Burden v. Gates, 9 S.E 2d 246, 
190 Ga. 300—Anderson v. Southern 
Ry. Co., 33 S.E. 644, 107 Ga 600. 
Modlfloatlou of rsqaestsd lustmotioa 
Assignment that court erred in 
modifying requested instruction 
must be overruled, since appellant 
could not be harmed by such mere 
modification. 

Mo.—King V. Kansas City Public 
Service Co., 91 SW.2d 89, 233 Mo. 
App. 82, certiorari quashed State 
ex rel. Kansas City Public Service 
Co. v. Shaln, 124 S.W.2d 1097, 343 
Mo. 1066. 

17. Pa.—Wolfe v. Scott, 119 A. 468, 
276 Pa. 343—Knobcloch v. Pitts¬ 
burgh, H.. B. & N. C. Ry. Co, 109 
A. 619, 266 Pa. 140—Quinter v. 
Qulnter, 104 A. 680, 261 Pa. 195— 
Tarnogurski v. Rzepskl, 97 A. 697, 
252 Pa. 607. 

Tex—Gause-Ware Funeral Home v. 
McGlnley, Clv.App, 21 SW.2d 
347—Largent v. Etheridge, Civ. 
App., 13 S.W.2d 974. 

17.6 Or.—^Bdvalson v. Swick, 227 P. 
2d 188, 190 Or. 472. 


Va.—Bryant v. Bare, 64 S.E.2d 741, 
192 Va. 238. 

Bsttiug out iu hme verba 

Or.—Scheufele v. Newman, 210 P.2d 
673, 187 Or. 263. 

Objsotloa at tima of trial 

(1) Generally. 

Ind.—Hire v. Pinkerton, App., 127 N. 
E.2d 244. 

(2) On appeal, a party, in assign¬ 
ing error in instructions, is restrict¬ 
ed to the particular portion of in¬ 
structions given, or the particular 
omission therefrom, or the particular 
failure to Instruct, distinctly object¬ 
ed to before jury retired, and to the 
specific grounds of objection dis¬ 
tinctly stated at that time. 

Md—Flege v. Boehm. 123 A.2d 816, 
210 Md. 362—State Roads Com¬ 
mission V. Berry, 118 A.2d 649, 208 
Md. 461. 

Court rule held not oomplied with 

An assignment stating that ground 
of exception to the refusal to give 
two instructions was that they 
should have been given because they 
were supported by the law and the 
facts failed to comply with court 
rule requiring that grounds of ob¬ 
jection be stated. 

Va.—City of Norfolk v. Hall, 9 S.E. 
2d 366, 175 Va. 645. 

17.10 Ga.—Scott v. Gillis, 43 S.E. 
2d 96, 202 Ga. 220—First Nat. Bank 
of Birmingham v. Carmichael, 31 
SE.2d 811, 198 Ga. 309. 

Parker & Co. v. Glenn, 83 S.E.2d 
268, 90 Ga.App. 500. 

18 . Ala.—^Watson v. Cain, 64 So. 610, 
171 Ala. 161. 

19 . Ga.—Morton v. Wallace, 171 S.E. 
720, 177 Ga. 856. 

N.J.—Zacharewitz v. Stamato, 147 A. 
379, 7 N.J.Misc. 847—Ailing v. 

Walton, 144 A. 824, 7 N.J.Misc. 
101—Edwards v. Parsells, 137 A. 
796, 6 N.J.Misc. 668. 

8a Ala.—^Bryan v. Stewart, 70 So. 
123, 194 Ala. 353. 

Conn.—Lebaa v. Patriotic Assur. Co., 
137 A. 241, 106 Conn. 119—Theron 
Ford Co. V. Dudley, 138 A. 746, 104 
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Conn. 619—Salemme v. Mullov, 121 
A. 870. 99 Conn. 474. 

Ga.—Georgia Northern Ry. Co. v. 
Hathcock. 91 S.E.2d 145, 98 Ga. 
App. 72—Stansell & Rape Bros. v. 
City of McDonough, 177 S E. 749, 
60 GaApp. 234. 

Iowa.—Maguire v. Wm. Grettenberg 
Grain Co., 186 N.W. 644, 193 Iowa 
23. 

Mich.—Brown v. Mitts, 163 N.W. 714, 
187 Mich. 469. 

Minn.—Randall Co. v. Briggs, 248 N. 

W. 762, 189 Minn. 175 
Mo.—Surbeck v. Surbeck, App., 208 
S.W. 646. 

81. Iowa.—Jacobs v. Vanderwicken, 
218 N.W. 147. 

Mo.—^Watkins v. Spears Ship By 
Truck, App., 72 S.W.2d 818. 

I*a —Dominion Trust Co. v. Ridall, 
94 A. 464, 249 Pa 122. 

Tenn.—Nashville, C. & St. D. Ry. v. 

Mayo, 14 Tenn.App. 28. 

Tex—Texas Grain & Elevator Co. v. 
Dyer, Civ App., 184 S.W. 1049— 
Ford Motor Co. v. Freeman, Civ. 
App., 168 SW. 80. 

3 C.J. p 1364 note 81. 

Number and page of abstract 
An assignment of error, citing ob¬ 
jectionable instructions by number 
and page in the abstract, presented 
nothing for review. 

Iowa—Jacobs v. Vanderwicken, 218 
N.W. 147. 

Befereuoe to motion for new trial 

In a case tried prior to Acts (1913) 
c 69 (Vernon’s Sayles Civ.St.Annot. 
[1914] arts 1964, 1970, 1971, 1973, 
1974, 1984a, 2061) requiring rulings 
in the giving or refusing of instruc¬ 
tions to be specifically excepted to, it 
was not necessary that the refusal 
of a special charge be complained of 
in a motion for a new trial, and 
hence it was not necessary that the 
assignment of error in relation 
thereto should refer to the motion. 
Tex.—Southern Pac, Co. v. Walters, 
221 S.W. 264, 110 Tex 496. 

82 . Ariz.—Bean v. Gorby, 292 P.2d 
199, 80 Ariz. 26. 

S.D.—Avery Co. v. Peterson, 171 N 
W. 204. 41 S.D. 442, 
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Stating reasons why rulings are erroneous. 
There is some difference of opinion, due, in a 
large measure, at least, to the difference in the 
wording of the statutes and rules of court, as to 
whether, in addition to specifying the instruction, 
the giving or refusing of which is complained of, it 
is further necessary for the assignment to show of 
what the error consists. In a number of jurisdic¬ 
tions it has been held necessary to show why the 
ruling complained of is erroneous.23 On the 
other hand, it has been held in some jurisdictions, 
where this question has been directly raised, that it 
is not necessary to state such reasons.^^ 

Scope and effect of assignments. The rule that 
the contentions considered will be restricted by the 
assignment of errors, and that an assignment of 
one error does not raise others distinct and separate 


6 a-r.s. 

from that assigned, as has been explained generally 
in § 1255, applies in respect of instructions.*® 

§ 1267. -Separate Specifications of Er¬ 

rors 

Errors In the giving or refusal of Initructlone ehouldr 
ae a rule, be aeeigned separately; otherwise the aetign* 
ment will be dieregarded, unless, in some Jurisdictions, ail 
the instructions, or refusals to instruct, complained of are 
erroneous. 

It is a rule of almost universal application that an 
assignment of error directed against a charge em¬ 
bodying several propositions as a whole, or against 
the giving or refusing of a group of instructions 
embodying distinct propositions, is insufficient; the 
portion of the charge complained of, or the instruc¬ 
tions, the giving or refusing of which is claimed to 
be error, should be distinctly designated or pointed 
out.*® Single assignments of error as to instruc- 


Tex—United Land & IrriKation Co 
r. Fleminfir, Clv.App., 226 S.W. 843. 
reveraed on other grrounda, Com 
App., 239 S.W. 610—Zelgrer v. 
Woodson, Clv.App., 202 S.W. 163, 
error refused—Hovey v. Sanders, 
Clv.App., 174 S.W. 1025. 

OlutrflreB pertinent and correct on 
face of record 

Complaint could not be made of 
special charges which on face of the 
record were pertinent to the issues 
and correctly stated the law. 

Ohio.—Ebeling v. Harman, 80 N.B. 
2d 704, 83 Ohio App. 519. 

83 . Cal.—Batchelor v. Caslavka, 276 
P.2d 64, 128 C.A 2d 819. 

Ga.—Campbell v. Dysard Const. Co., 
149 S.E 713, 40 Ga.App, 328—Hill 
▼. West. 102 S.E. 368, 25 Ga.App. 24 
—Seaboard Air Line Ry. v. Bar¬ 
row. 89 S.E. 383, 18 Ga.App. 261. 
Ind.—Jasper County Farms Co. v. 
Mellon, 179 N.E. 787, 94 Ind.App. 
100 . 

S.D.—Privat v Grand Bay Land Co, 
171 N.W. 327, 41 SD. 494. 

Tenn—Memphis Casting Works v. 
Bearings & Transmission Co., 243 
S.W 2d 146, 36 Tenn.App. 164. 

Va.—Deitz v. High, 109 S.E. 216, ISl 
Va. 7. 

8 C.J. p 1379 note 71. 

“An assignment of error must not 
only specifically point out the mat¬ 
ter complained of, but must also 
definitely and concisely state the 
reason or basis of the complaint." 
Iowa.—Gorham v. Richard, 272 N.W. 

612, 614, 223 Iowa 364. 

Xoforoaos to traasozlpt 

An assignment of error which 
■tales an objection to an instruc¬ 
tion, and which refers to specific 
page of transcript for reason for the 
objection, is sufficient, although the 
better practice would be to make the 
assignment complete on its face. 


N.M —Jackson v. Deming Ice & Elec¬ 
tric Co.. 189 P. 654, 26 N.M. 3. 

Za IClssonzl 

(1) Errors should not be assigned 
in general terms, but there should 
be a particular showing wherein the 
instructions complained of were er¬ 
roneous. 

Mo.—Coy V. Humphreys, 125 S.W. 
877, 142 Mo.App. 92. 

(2) Assigning error in refusal to 
give requested instructions without 
giving reason in assignment present¬ 
ed nothing for review. 

Mo.—Moore v. Great Atlantic & Pa¬ 
cific Tea Co., 92 S.W.2d 912, 230 Mo. 
App. 495. 

(3) The appellate court will con¬ 
sider only the reasons assigned for 
the alleged erroneousness of the in¬ 
struction. 

Mo.—Robinson v. Rose, App., 47 S 
W2d 122. 

(4) Where an instruction is chal¬ 
lenged, the court may condemn it for 
any proper reason, whether or not 
assigned. 

Mo.—Brashear v. Missouri Power & 
Light Co, 49 SW.2d 639, 226 Mo. 
App. 1160. 

(6) Assignments of error based on 
instructions, wherein reasons were 
not assigned, violated rules of Kan¬ 
sas City court of appeals. 

Mo—Clark v. Meriwether, App., 123 
S.W.2d 603. 

(6) Court of appeals is not neces¬ 
sarily restricted to consideration of 
reason assigned for charge of error 
in assignment of error. 

Mo.—Thomas v. Stott, App., 114 S.W. 
2d 142. 

(7) It has been held that assign¬ 
ments of errors in refusing instruc¬ 
tions on the issue of appellant’s will¬ 
fulness and wantonness, giving in¬ 
structions authorizing punitive dam¬ 
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ages and a finding of permanent in¬ 
juries to respondent, and admitting 
testimony as to appellant’s intoxica¬ 
tion and the insurance company’s in¬ 
terest in the case, are faulty as too 
general and not specific as to assign¬ 
ment of reasons. 

Mo —^Watkins v. Spears Ship By 
Truck, App., 72 S.W.2d 818. 

(8) When general assignment of 
error in giving of an instruction is 
made in motion for new trial, and as¬ 
signment of error on appeal is not 
good, a reviewing court may never¬ 
theless pass on instruction, and, if 
erroneous, may so hold, regardless 
of the reason assigned on appeal 
Mo —Newkirk v. City of Tipton, 136 
SW.2d 147, 234 Mo App. 920. 

24. Colo—Denver, etc, R. Co. v. 
Young, 70 P. 689, 30 Colo. 349. 

3 C.J. p 1379 note 72. 

25. Sec infra $ 1269 a. 

26. Ala —Atlanta Life Ins Co. v. 
Ash, 153 So. 261, 228 Ala. 184— 
Hall v. Pearce, 96 So 608, 209 Ala. 
397 

City of Bessemer v. Whaley, 65 
So. 691, 10 Ala.App. 569, reversed 
on other grounds Ex parte Whaley, 
66 So. 146, 188 Ala. 381. 

Conn.—Vignone v. Pierce & Norton 
Co., 33 A.2d 427, 130 Conn. 309— 
Fagerholm v. Nielson, 106 A. 333, 
93 Conn. 380. 

Fla—Hollingsworth v. Norris, 81 So. 
782, 77 Fla. 498. 

Ga.—Shellnut v. Carroll County, IIT 
S.E. 333, 30 Ga.App. 200—Atlanta 
Compress Co. v. Chambliss, 84 S.E. 
155, 15 Ga.App. 747. 

Ind—Piety v. Ladson, 189 N.E. 164, 
98 Ind.App. 845—^Angell v. Arnett, 
142 N.E. 720, 81 Ind.App. 614. 

Iowa.—^Wlne v. Jones, 162 N.W. 196, 
183 Iowa 1166, modified on other 
grounds 168 N.W. 818, 188 Iowa 
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tions should not embrace more than one proposition, 
and on a violation of the rule the assignment will 
usually be disregarded,2*^ although the reviewing 
court may overlook the defect where appellant was 
not misled in any way,27.B or may consider the 
claims of appellant so far as to see whether there 
has been a substantial denial of justice.27.io 


In a number of jurisdictions, however, the rule is 
limited to this extent—^namely, that, where errors in 
giving or refusing instructions are not separately 
assigned, the assignment will not be considered, if 
any one of the instructions, or refusals to instruct, 
to which errors have been assigned in gross was 
proper.28 So, in some jurisdictions it is held that 


1166—Johnson v. Bernstein, 155 N 
W. 266, 178 Iowa 1062. 

Minn.—First Church of Christ, Scien¬ 
tist, V. Lawrence, 297 NW. 99. 210 
Minn. 37—^Victor v. Costello, 279 N. 
W. 743, 203 Minn. 41. 

Mo—Eaffan v Prudential Insurance 
Co, 107 S.W.2d 133, App., quashed 
on other grounds State ex rel Pru¬ 
dential Ins. Co of America v 
Shain, 119 S W 2d 309, 342 Mo 

1049—Artz V. Bannan, App, 71 S 
W2d 796. 

N.J—Mullica V. Claps. 27 A.2d 882, 
128 N.J.Law 692—Schwartz v Fed¬ 
eral Deposit Ins. Corp., 20 A 2d 
600, 126 N.J.Law 680, reversed 23 
A 2d 683, 127 N.J Law 656—Huff v. 
Wallace, 97 A. 46, 88 N J.Law 462 
N.D — Corpus Juris cited in Rcdahl v 
Stevens, 260 NW. 634, 637, 64 N D 
154. 

Okl.—Grand Distributing Co v 

Adams, 244 P 2d 571. 20G Okl 461 
—Muskogee Electric Traction Co 
v Thompson, 228 P. 963, 100 Okl 
169. 

Pa—Seanor v. Fitt, 106 A. 792, 263 
Pa 389 

Weinstein v. Gellshansky, 66 Pa 
Super 38 

Tex —l^hoenlx Furniture Co. of Port 
Arthur v Kay, Civ.App., 10 S.W, 
2d 422—Osceola Oil Co v. Stewart 
Drilling Co, Civ.App., 246 S.W. 698, 
reversed on other grounds. Com 
App, 258 SW. 806—Foster v. Ben¬ 
nett, Civ App., 178 SW. 1001. 

Wyo—Chicago & N. W. Ry Co v, 
Ott, 237 P 238, 33 Wyo 200. re¬ 
hearing denied 238 P. 287, 33 Wyo. 
200 . 

3 C.J. p 1376 note 63. 

Bulk assignments 

Appellant, assigning error in bulk 
to refusal of charges, had the bur¬ 
den of showing that all charges 
should have been given. 

Ala—Tillery v. Walker, 114 So. 137, 
216 Ala 676. 

‘‘Multifarious*’ assignments are ob¬ 
jectionable. 

Tex—Karotkin Furniture Co. v. 
Decker, Com App., 60 S.W 2d 796 
Smelcher v. Ingram, Civ.App., 294 
S.W.2d 180, error refused no re¬ 
versible error—Zepeda v. Moore. 
Civ.App., 163 S.W.2d 212, error dis¬ 
missed Roeser v. Coffer, Civ.App, 
98 S.W.2d 276—Commercial Stand¬ 
ard Ins. Co. V. Caster, Civ.App., 69 
S.W.2d 931, reversed on other 
grounds Norton v. Caster, Com. 
App., 81 S.W.2d 487, 126 Tex. 48— 


Hall V. Williams & Ellis, Civ.App., 
267 SW. 620—Equipment Co. v 
Luse. Civ.App., 260 S.W. 1104— 
Panhandle & S. F Ry. Co. v. Hay¬ 
wood, Civ.App., 227 S W. 347, error 
refused—Flores v Garcia, Civ.App , 
226 S.W. 743—Standard Scale & 
Supply Co. V. Chapin, Civ.App., 218 
SW 645—Lee v. Frater', Civ.App, 
185 SW 326—Woodard v. Esk¬ 
ridge. Civ App., 174 S.W. 868. 

“Omnibus** assignments are Insuf- 
flclent. 

Iowa—Duncan v Rhomberg, 236 N. 
W 638, 212 Iowa 389. 

Practice disapproved 

Practice of assigning error on sev¬ 
eral pages of a charge containing 
separate and disconnected paragraphs 
is disapproved 

Minn—Jones v. A1 Johnson Const. 
Co. 300 NW. 447, 211 Minn. 123. 

27. Mo —Eagan v. Prudential Insur¬ 
ance Co., 107 SW2d 133, App, 
quashed on other grounds State ex 
rel Prudential Ins Co. of America 
V Shain, 119 S.W 2d 309, 342 Mo. 
1049 

N J —S<*hwartz v. Federal Deposit 
Ins Corp . 20 A 2d 600, 126 N J.Law 
580, reversed on other grounds 23 
A 2d 583. 127 N J Law 656. 

Okl —Cities Service Oil Co. v. Boggs, 
40 P2d 638, 170 Okl. 336—Swift v 
McMurray, 271 P, 636, 133 Okl. 104 
-Florence v Russell, 231 P. 301, 
105 Okl 20 

Pa—Carroll v. Hannan, 137 A. 127, 
289 Pa 65. 

Tex —Burkett v Chestnutt, Civ App , 
212 SW. 271—Rainey v. Old, Civ. 
App , 180 S W 923. 

3 C J p 1377 note 64 
I “There should be a separate as¬ 
signment as to each instruction com- 
I plained of.” 

Minn.—Victor v. Costello, 279 NW. 
743. 746. 203 Minn. 41 
“Grounds of appeal, like excep¬ 
tions, must be specific and limited, 
each to a single ruling or to a single 
point in the charge.” 

N.J.—Mullica V. Claps. 27 A.2d 882, 
886, 128 N J.Law 692—Max v. Max. 
10 A.2d 163, 167, 123 N.J.Law 680, 
affirmed 16 A 2d 616, 125 N.J.Law 
271. 

Grouping four requostsd peremp¬ 
tory charges in one assignment has 
been held not objectionable 
Tex.—Missouri, K & T. Ry. Co of 
Texas V. Washburn, Civ.App., 184 
S.W. 680, error refused. 
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Senteuoea extraoted from parts of 
charge 

Several sentences extracted from 
three different parts of charge and 
then attached into a continuity mak* 
Ing for one ground of error are not a 
proper specification of error. 

N.J—Max V Max, 10 A.2d 163, 123 
N J.Law 680. affirmed 15 A.2d 616, 
125 N.J.Law 271. 

27.5 Conn —Vlgnone v. Pierce & 
Norton Co., 33 A.2d 427, 130 Conn. 
309. 

27.10 Conn.—Buck v Robinson, 23 A. 
2d 157. 128 Conn 376. 

28. Ala —Lusk v. Wade, 67 So 2d 
806, 289 Ala. 565—National Surety 
Co. V. Plemmons, 108 So. 614, 214 
Ala. 696 

Snellings v. Jones. 33 Su.2d 371. 
33 Ala.App 301, certiorari denied 
33 So 2d 373, 250 Ala 89—Southern 
Amusement Corporation v. Sum¬ 
mers, 129 So. 489. 23 Ala.App 595 
—Grace v Old Dominion Garment 
Co., 106 So. 707, 21 Ala.App 96, 
certiorari denied Ex parte Grace. 
105 So 707, 213 Ala 650 
Neb.—Gates v. City of North Platte, 
254 N.W. 418, 126 Neb. 785. 

N J —Max V. Max, 10 A 2d 163, 123 N. 
J.I.iaw 580, affirmed 15 A.2d 616, 
125 N JLaw 271 

Okl —Jones v Eppler, 266 P 2d 451, 
48 AL.R2d 333—Grand Distribut¬ 
ing Co. V. Adams, 244 P.2d 571, 206 
Okl 461—City of Shawnee v. Faulk¬ 
ner, 240 P2d 100, 206 Okl. 647— 
North V. Evans, 185 P 2d 901, 199 
Okl 284—Thompson v. Terrill, 98 
P 2d 16, 186 Okl. 402—Railway Ex¬ 
press Agency v Stephens, 83 P 2d 
858, 183 Okl. 616—Cities Service 
Oil Co V Boggs, 40 P2d 638, 170 
Okl 33.5—Swift v McMurray, 271 
P. 635, 133 Okl 104. 

3 C J. p 1377 note 65 
The reason i.s that a general as¬ 
signment, In effect, Improperly al¬ 
leges that all of the portion of the 
charge complained of is erroneous, 
and does not show to which of the 
propositions, the correct or the er¬ 
roneous, It is Intended to take excep¬ 
tion 

Ga—Burden v. Gates, 9 S E.2d 246, 
190 Ga 300—Anderson v. Southern 
Ry. Co. 33 SE. 644, 107 Ga. 500. 
The rationale underlying this rule 
is that the suing out of an appeal is 
analogous to the institution of a new 
suit, the assignments of error taking 
the place of the bill of* complaint 
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a sinifle assignment of error may embrace more 
than one instruction, if the instructions are each 
designated therein by number; the assignment will 
be the same in effect as if each instruction objected 
to were named in a distinct assignment and in 
a division of the Illinois appellate court it was held 
that, on a general assignment that the court erred 
in giving improper instructions, the appellate court 
will examine the instructions where such instruc¬ 
tions and the specific objections thereto are pointed 


out in the brief.*® 

§ 1268. -Identifying, Setting Out, or 

Quoting Instructions 

Tha Instructions or requests to cherge with respect to 
which error is assigned should be pointed out or quoted, as 
may be required by local law or practice. 

The instructions the giving or refusal of which 
is assigned as error should be duly identified and 
pointed out.*i Under some authorities, it is suffi- 


and where generally declared on must 
be good. 

Ala.—Lusk V. Wade, 67 So.2d 805, 
289 Ala. 555. 

Beoital of separate asslgameat of 
grounds 

Appellant Is not relieved from the 
operation of this rule by caption at 
the beginning of the assignments re¬ 
citing that he separately and several¬ 
ly assigned his grounds for error. 
Ala.—Lusk V. Wade, supra. 

Bztent of examliLatioB of Instmo- 
tions 

Where refusal to give several re¬ 
quested instructions is the subject of 
joint assignments of error, instruc¬ 
tions will be examined only so far 
as is necessary to determine wheth¬ 
er any of them are erroneous, and if 
any one Is, no error is presented by 
refusal to give instructions, and the 
reviewing court is not called on to 
examine the other requested instruc¬ 
tions. 

Okl.—^American Nat. Bank of Enid v. 
Crews, 126 P.2d 783, 191 Okl. 63. 

Attmiative charge not due 

Where assignment was predicated 
on refusal of several requested writ¬ 
ten charges. Including the affirma¬ 
tive charge, and appellant was not 
due affirmative charge, he could take 
nothing by such assignment. 

Ala.—White v. Henry, 49 So.2d 779, 
255 Ala. 7. 

Portloa of charge held proper within 
mle 

Ga.—Burden v. Oates, 9 S.E.2d 245, 
190 Ga. 300. 

Total and partial failure of consider¬ 
ation 

Assignment complaining of failure 
to charge both as to total and par¬ 
tial failure of consideration was with¬ 
out merit, where, under the facts, 
failure to charge as to total failure 
of consideration was not error. 

Ga.—Barnes v. Goodner, 49 S.E.2d 
128, 77 Ga.App. 448. 

29 . Ind.—Clark County Cement Co. 
V, Wright, 45 N.E. 817, 16 Ind.App. 
630. 

Iowa.—Ellis V. Leonard, 78 N.W. 246. 
107 loAva 487—Ludwig v. Black- 
shere, 71 N.W. 356, 102 Iowa 866— 
Sherwood v. Snow, 46 Iowa 481, 26 
Am.R. 166. 


Mlph.—Cooper v. Harlow, 128 N.W. 
269, 168 Mich. 210. 

N.C.—Wltsell V. West Asheville, etc., 
R. Co., 27 S.B. 125, 120 N.C. 667. 
Okl.— Corpus Juris cited in H. F. 
Wilcox Oil & Gas Co. v. Juedeman, 
101 P.2d 1060, 1057, 187 Okl. 882. 

30. Ill.—Kirton v. North Chicago St. 

R. Co., 91 Ill.App. 664. 

31. Ala.—Tennessee Coal, Iron & R. 
Co. V. Wright, 68 So. 339, 192 Ala. 
422. 

Cal.—Bridge v. New Amsterdam Cas¬ 
ualty Co., 19 P.2d 76, 129 C.A. 365. 
Colo.—Yelloway, Inc., v. Garretson, 3 
P.2d 292, 89 Colo. 376. 

Conn.—Costello v. Costello, 69 A.2d 
620, 134 Conn. 536. 

Ga—Moore v. Herring & Sparks, 103 

S. E. 728, 25 Ga.App 588 

Hawaii —Lemes v. Sociedade Lusi- 
tana Beneflcente De Hawaii, 32 
Hawaii 522. 

Ky—Bank v Bush, 3 Ky.L. 692, 11 
Ky.Op 559. 

Mo.—University Bank v. Major, 
App., 83 S.W.2d 924. 

N.J.—Cornish v. Jenks, 160 A. 621, 
109 N J.Law 87—Dunne v. Hely, 
140 A. 327, 104 N.J.Law 84. 

N.C.—Hanson v. Dickson, 174 S.E 
442, 206 NC. 912. 

Pa.—Chamberaeti v. Susquehanna 
Coal Co, 105 A 277, 262 Pa 261. 
S.D.—Hulm V Chicago, M. & St. P. 

Ry. Co . 171 N.W 210, 41 S D 422. 
Tenn—Wilson v Moudy, 123 S W.2d 
828, 22 Tenn.App. 3.56 
Tex.—Bryan v Sinclair Oil & Gas 
Co., Civ App, 1 S.W.2d 917—Mod¬ 
ern Woodmen of America v. Tanow- 
sky, Civ.App., 187 S.W. 728, error 
refused—Pecos & N. T. Ry. Co. v. 
Winkler, Civ.App, 179 S.W. 691— 
International & G. N. Ry. Co, V. 
Jones, Civ.App, 176 S.W. 488 
Portion of charge claimed to be er¬ 
roneous should be specified in assign¬ 
ments of error 

Minn.—Doody v. St. Paul City Ry. 
Co., 270 N.W. 683, 198 Minn. 673. 
Court wlU not search the record to 
determine whether or not issues pre¬ 
sented by certain instructions were 
proper questions for Jury, unless in¬ 
structions complained of were set 
forth in appellant's errors relied on 
for reversal. 

Neb.—Welsh v. City of St. Paul, 299 
N.W. 886, 140 Neb. 120. 
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Superfluous instructlong 

Ohio.—Miller v. Jackson, 107 N.EI2d 
922, 92 Ohio App. 199. 

Charge not on page speoifled 

Ala.—Hornaday v. First Nat. Bank 
of Birmingham, 66 So.2d 678, 269 
Ala. 26. 

**Broadslde exception” 

Assignments of error complaining 
of the court’s failure to define con¬ 
tract in the charge should designate 
the part of the charge objected to, 
since an unpointed, broadside excep¬ 
tion to the charge as given will not 
be considered. 

N C.—Hanson v. Dickson, 174 S.E. 
442, 206 N.C. 912—Howerton v. H. 
Scherer & Co., 86 S.E. 712, 170 N.C. 
669. 

”Baoh and every” 

An assignment of error, stating 
that “the court erred In refusing to 
give each and every one of the writ¬ 
ten charges requested by plaintiff,” 
not specifying any particular one of 
the twelve refused, is not sufficiently 
definite to warrant consideration of 
refused charges. 

Ala—Sudduth v. Central of Georgia 
Ry. Co., 77 So. 350, 201 Ala. 66. 

Pen and ink bracketing 

It is not good practice to bracket 
the parts of the charge assigned for 
error with pen and ink. 

Pa.—Potters’ Nat. Bank of East Liv¬ 
erpool. Ohio V. Ohio Tp, Beaver 
County, 103 A. 605, 260 Pa. 104. 

Particular page of transcript 

On exception relating to charge, the 
better practice requires recitation of 
the particular page of the transcript 
where the portion of the charge ex¬ 
cepted to actually appears; but ex¬ 
ceptions relating to charge would be 
considered by appellate court, not¬ 
withstanding particular page of tran¬ 
script was not recited, and the trial 
Justice refused to allow exceptions 
on ground that they were not taken 
in presence of jury, where it appear¬ 
ed In transcript that defendant spe¬ 
cifically took exceptions to charge 
which were reasonably identified and 
exceptions were clearly stated in bill 
of exceptions which trial Justice ap¬ 
proved without objection. 

R.I.—Pompei v. Cassetta, 7 A.2d 198, 
68 R.I. 74. 



6 C:3.B. 

cient to refer to them by number.*^ Under others, 
such an assignment will not be considered,and the 
instruction or request must be set out or quoted 
and a mere reference to the subject matter of the 
charge,34.C a mere statement of the substance of the 
part of the charge complained of,^^ !® or the sub¬ 
stance of the request refused,or counsel’s inter¬ 
pretation of the charge objected to,^^-20 is insuffi¬ 
cient. 

§ 1269. -Illustrations of Defective As¬ 

signments 

a. Assignments not relating to objections 

b. Segregating part of charge from con¬ 

text 


APPEAL ^ ERRQit §§ 1268-126S 

a. AatigBuieiitg Kot Belating to Olijeetioiu 

Wh«r« the aetlgnment Is of alleged error In giving or 
refuting inetructiont, the rule that aeeigning error to one 
ruling or decitlon raltea no queetion at to the eorreetnete 
of another applies. 

The general rule, heretofore laid down in § 12SS, 
that assigning error to one ruling or decision raises 
no question as to the correctness of another, and 
that the scope of the question considered will be 
determined by the scope of the assignment, applies 
in cases where it is sought to reverse a judgment 
for alleged error in giving or refusing instruc- 
tions.26 Thus, objections to instructions given are 
not raised by an assignment of error that the finding 


32. Ala.—Tennessee Coal, Iron & H. 
Co V. Wright, 68 So. 339, 192 Ala. 
422. 

Or.—Wike v. Oregon-Washington R. 

& Nav. Co., 163 P. 826, 83 Or. 678. 

S C J. p 1378 note 70. 

Jrumber or lottar 

Ill —People v. Hubbard, 189 N.E. 23. 
356 Ill. 196. 

Brignall v. Merkle, 28 N.E.2d 
311, 306 Ill.App. 137. 

33 . Conn.—Rattl v P Berry & Sons, 
119 A. 894, 98 Conn 622. 

Hawaii —Lemes v. Sociedade Lusi- 
tana Beneflcente De Haw'aii, 32 Ha¬ 
waii 522 

Iowa.—Dailey v. Standard Oil Co., 
235 N.W. 766, 213 Iowa 244—lilom- 
gren v. City of Ottumwa, 227 N.W. 
823, 209 Iowa 9—Relchenbach v. 
City Trust & Savings Bank of 
Boone. 218 N.W. 903, 205 Iowa 1009. 
N.J —Booth V. Keegan, 159 A, 402, 
108 N J I jaw 538—Stathos v. Bune- 
vlch, 103 A 572, 107 N.J.Law 269. 
Tex.—Shuler v City of Austin, Civ. 
App , 201 S W. 446. 

Yt.—Leblanc v. Deslandes, 80 A.2d 
802, 117 Vt. 248. 

Xfnmbsrs in reqaast not printad 

Assignments referring to para¬ 
graphs of requests to charge by num¬ 
bers which they had in request for 
finding which was not printed, in¬ 
stead of by numbers given them in 
the finding, were defective. 

*Conn.—Vignone v. Pierce & Norton 
Co., 33 A.2d 427, 130 Conn. 809. 

34 . Ark.—U. S. Auto Co. v. Arkadel- 
phia Milling Co., 216 S.W. 641, 140 
Ark 73. 

Cal.—Bridge v. New Amsterdam Cas¬ 
ualty Co . 19 P.2d 76, 129 C.A. 366. 
Colo.—Yelloway, Inc., v. Garretson, 8 
P.2d 292, 89 Colo. 376. 

Ga.—O’Connor v. Horne, 141 S.B. 74, 
166 Ga. 349. 

Hawaii.—Lemes v. Sociedade Lusi- 
tana Beneflcente De Hawaii, 32 Ha¬ 
waii 622. 

K.J.—Mullica V. Claps, 27 A.2d 882. 
128 N.J.Law 692—Salsbury v. Boro 


Busses Corp., 7 A.2d 822, 123 N.J. 
Law 8, affirmed 11 A.2d 261, 124 N. 
J.Law 131—Manclno v. Sampaolo, 4 
A 2d 792, 122 N.J.Law 321—Am- 
bruster v. National Bank of West- 
field, 198 A. 843, 120 N.J.Law 178— 
Meeks v. Van Keuren & Sons, 182 
A. 867, 116 N.J.Law 102—Cornish 
V. Jenks, 160 A. 621, 109 N.J.Law 87 
—Booth V. Keegan, 169 A. 402, 108 
N J.Law 638—Stathos v. Bunevich, 
153 A. 672, 107 N.J.Law 269—Klein 
V. Shryer, 160 A. 821, 106 N.J.Law 
432—Chapin v. Kreps, 147 A. 398, 
106 N.J.Law 424—Rothsteln’s v. 
Rothsteln, 143 A. 366, 106 N.J.Law 
134—O’Brien v. Staiger, 129 A. 486, 
101 N J.Law 626. 

Marmorstein v. State Theaters’ 
Corporation, 140 A. 8, 6 N.J.Misc. 
66. affirmed 146 A. 916, 106 N.J.Law 
674. 

N.C.—Byrd v. Southerland, 119 S.B. 
2, 186 N.C. 384—Lanier v. Pullman 
Co, 106 SE. 21, 180 NC. 406— 
Ector V. Osborne, 103 S.E. 388, 179 
NC 667, 13 A.L.R. 1207—Carter 
V. Reaves, 83 S.E. 248, 167 N.C. 
131. 

Or—Natwlck v. Moyer, 163 P.2d 936, 
177 Or. 486. 

Pa.—McMlllen v. Strathmann, 107 A. 
332, 264 Pa. 13—Otto R Brenner, 
Limited v. Loeb-Nunez Tobacco Co., 
106 A. 791, 263 Pa. 417—Sikorski 
V. Philadelphia & R Ry. Co, 103 A. 
618, 260 Pa. 243. 

Scavello v. Perna, 66 Pa.Super. 
610—Bank of Commerce v Piaher, 
65 Pa.Super. 369—Treese v. Price, 
62 Pa.Super. 144—MedofC v. Effen- 
berg, 59 Pa Super. 106. 

S.D.—Hulm V. Chicago, M. & St. P. 

Ry. Co., 171 N.W. 210, 41 S.D. 422. 
Tenn.—Crabb v. Cole, 84 S.W.2d 697. 
19 Tenn.App. 201—^W’alkup v. Cov¬ 
ington, 73 S.W.2d 718, 18 Tenn.App. 
117. 

Frank Fehr Brewing Co. v. Ral¬ 
ston, 8 Tenn.Civ.App. 684. 

Tex.—Holmes v. Uvalde Nat. Bank, 
Civ.App., 222 S.W, 640, error re¬ 
fused. 


Wash.—^Rank v. Alaska S. S. Co., 274 
P.2d 683. 45 Wash.2d 337. 

3 C.J. p 1878 notes 68, 69. 

Aotnal language required 
N.J.—Fleming v. McAteer, 24 A.2d 
882, 128 N.J.Law 188, affirmed 28 A. 
2d 112, 129 N.J.Law 96. 
xnstmetions given in haee verba 
Minn.—Vletor v. Costello, 279 N.W. 

743, 203 Minn. 41. 

Betting out in full 

Wash.—Lankford v. Tombari, 213 P. 
2d 627, 86 Wash.2d 412, 19 A.L.R.2d 
462. 

Fart of charge complained of must 

be set out or quoted. 

Tenn.—^Marable v. State ex rel. Wack- 
ernie, 222 S.W.2d 234, 32 Tenn.App. 
238—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 676, 26 Tenn. 
App. 664—^Weaver v. Hughes, 173 S. 
W.2d 169, 26 Tenn.App. 436—Shook 
V. Simmons, 187 S.W.2d 332, 23 
Tenn.App. 685—^Wilson v. Moudy, 
123 S.W.2d 828, 22 Tenn.App. 356. 
Tor certainty and oonvenienoCf re¬ 
quest .should be quoted. 

N.J —Fleming v. McAteer, 24 A.2d 
882, 128 N.J.Law 188, affirmed 28 A. 
2d 112, 129 N.J.Law 96. 

34.5 N.J.—Salsbury v. Boro Busses 
Corp, 7 A.2d 822, 123 N J.Law 8, af¬ 
firmed 11 A.2d 261, 124 N.J.Law 
131. 

34.10 Tenn.—^Weaver v. Hughes, 173 
S.W.2d 159, 26 Tenn App. 436. 

34.15 Tenn.—Wilson v. Moudy, 123 
S W.2d 828. 22 Tenn App. 356. 

34.90 Tenn.—Wilson v. Moudy, su¬ 
pra. 

35. Ark.—Missouri Pac. R. Co. v. 

Avant, 289 S.W. 769, 172 Ark. 584. 
Cal.—Block V. Snyder, 234 P.2d 52, 
106 C.A.2d 783. 

Ga.—Turner v. Willingham, 96 S.E. 
666. 148 Ga. 274. 

Dowdle v. West Lumber Co., 64 
S.E.2d 682, 79 Ga.App. 663—Mendel 
V. Converse & Co,, 118 S.E. 586, 30 
Ga.App. 649. 
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§ 1209 APPEAL & EBEOR 

of the jury is contrary to the law and the evidence,®* 
or that the verdict is contrary to law.®*^ An assign¬ 
ment that the court erred in refusing requested in¬ 
structions does not raise the question of the inac¬ 
curacy of a statement made by the court in refusing 
to charge,®* or that, in view of the requested in¬ 
struction, although itself erroneous, the court should 
have given another, and a proper, charge.®® An as¬ 
signment of error in the giving of instructions rais¬ 
es no question for review as to refusal of instruc¬ 
tions.^® 

An objection to a failure to instruct on the law of 
the case is not raised by an assignment that the 
court erred in giving such instructions as were giv¬ 
en, such instructions, on the subjects to which they 
relate, being correct.^ ^ So, it is not a good assign¬ 
ment of error to allege that an instruction correct 
in itself is error because the court did not go fur¬ 
ther and give in connection therewith another cor¬ 
rect instruction;^® the failure to charge a proposi¬ 
tion of law applicable to the case cannot be taken 
advantage of by assigning error on a charge which 
is abstractly correct.^®-® On an assignment that the 


court erred in refusing an instruction because it 
was embraced in a charge already given, the cor¬ 
rectness of the charge given cannot be considered.^® 
Assignments that the court erred in refusing to 
order judgment non obstante veredicto, or a new 
trial, does not raise any question with respect to 
the instructions.*®-® 

However, it has been held that, where a case is 
disposed of by a peremptory instruction, an assign¬ 
ment that the court erred in giving it brings the 
entire case up for review, and permits arguments 
on such exception to be made for the first time on 
appeal;** and, although the specific objection to a 
charge used in the assignment of error is untenable, 
yet, the portion of the charge objected to being 
definitely pointed out in the assignment, it is the 
Courtis duty to consider other errors in the charge 
suggested thereby.*® 

b. Segregating Part of Charge from Context 

Error may not be aaiigned to a particular portion or 
aentence of the charge in aeparation from the context. 

Assignments of error to the giving or refusal of 
instructions should be self-explanatory and self-sus- 


Mo.—^Wendt v. Holbrook-Blackwelder 
Beal Estate Trust Co., App., 299 
S.W. 66. 

Pa.—^Welss V. London Guarantee & 
Accident Co.. Limited, of London. 
132 A 120. 285 Pa. 261. 

S D —Prlvat v. Grand Bay Land Co.. 

171 N.W. 827. 41 S.D. 494. 

Tex.—Houston Oil Co. of Texas v, 
McGrew. 176 S.W. 46. 107 Tex. 220. 

Beaumont, S. L. & W. By. Co. v. 
Schmidt, Com.App., 72 S.W.2d 899. 

Texas & N. O. By. Co. v. Martin, 
Civ.App.. 32 S.W.2d 363—Gulf Pro¬ 
duction Co. V. Gibson, Civ.App., 234 
S.W. 906—Ft. Worth & D. C. By. 
Co. V. Stalcup, Civ.App., 167 S.W. 
279—Faubion v. Western Union Tel. 
Co., 81 S.W. 66, 36 Tex.Clv.App. 98. 
Va.—^Whitten v. McClelland, 120 S.B. 

146, 187 Va. 726. 

8 C.J. p 1379 notes 73. 74. 82. 

Vailare to oharg-e request la entirety 
Where plaintiff in error assigned 
error on the failure of the court to 
charge request in its entirety, it 
would only be so considered on ap¬ 
peal, and it was not necessary to de¬ 
termine whether it was not error for 
other reasons to refuse to give the 
charge. 

Ga.—Livingston v. Livingston. 86 S. 
E.2d 288, 211 Ga. 420. 

Oensral assigiiinsnt 
A general assignment of error on 
an excerpt from the instructions 
brings under review only the abstract 
correctness of the legal principle 
therein contained, and not its appli¬ 
cability to the facts. 


Ga.—Bernard Frank & Co. v. Adams. 
87 S.E 3. 144 Ga. 270. 

Mendel v. Converse & Co., 118 S 
E. 586, 30 Ga.App. 549—Shellnut v. 
Carroll County. 117 S.E. 333, 30 6a. 
App. 200. 

Measuro of damages held not reached 

Tex.—^Wachholder v. Kitchens. Civ. 

App., 126 S W2d 619. 

Assignments held sul&olent 
Iowa.—Daniels v. Iowa City. 177 N.W. 
42, 188 Iowa 1012. 

Mich.—Stratton v. City of Detroit, 
224 N.W. 649, 246 Mich. 139. 

Tex.—Texas Power & Light Co. v. 
Hering, 224 S,W.2d 191, 148 Tex. 860 
—Chicago, R. I. & G. Ry. Co. v. De 
Bord, 192 S.W. 767, 109 Tex. 20, cer¬ 
tiorari denied De Bord v. Chicago, 
R. I. & G. B. Co, 38 S.Ct. 12, 246 
U.S. 662, 62 L.Ed. 632. 

American Produce Co. v. Gon- 
sales, Com.App., 1 S.W.2d 602. 

Texas Indemnity Ins. Co. v. War¬ 
ner, Civ.App., 169 S.W.2d 173, error 
refused—Ft. Worth & D. C. By. Co. 
v. Smlthers, Civ.App., 228 S.W. 637 
—Missouri, K. & T. By. Co. of Tex¬ 
as V. Kemp, Civ.App., 173 S.W. 632. 

36. Pa.—Sweeney v. Ten Mile Oil 
Co., 18 A. 612, 130 Pa. 193. 

Tex.—Kilgore v. Jordan, 17 Tex. 341. 

37. Neb.—Drexel v. Daniels, 68 N.W. 
399, 49 Neb. 99. 

Okl.—Roff Oil, etc., Co. v. Winn, 110 
P. 662, 27 Okl. 22. 

Bntry of Judgment on Tcrdlot 
The correctness of the court’s 
charge cannot be tested by assign- 
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I ments to the court’s action in enter¬ 
ing Judgment on verdict. 

Tex.—Potomac Ins. Co. v. Easley, Civ. 
App, 293 S.W. 346, reformed and 
affirmed, Com.App., 1 S.W.2d 263. 

38. N. J —Manchester Bldg., etc.. As¬ 
soc V. Allee, 80 A. 466, 81 N.J.Law 
605. 

39. Tex.—Kenney v. La Grone, 93 
S W.2d 397, 127 Tex 639. 

Walker v. Metropolitan St. R. Co., 
Civ.App., 161 S.W. 1142. 

3 C.J. p 1379 note 78. 

40. Kan —Barlow v. Emmert, 10 
Kan. 368. 

41. Ga.—Atlantic Coast Line B. Co. 
V. Williams, 48 S.E. 404, 120 Ga 
1042—Wood V. Collins, 36 S.E. 423, 
111 Ga. 32—Lucas v. State, 36 S.EL 
87, 110 Ga 756. 

Neb.—Davis v. Hilbourn, 59 N.W. 379, 
41 Neb. 36. 

48. Ga.—Rea v. Pursley, 164 S.E. 
325, 170 Ga. 788. 

4aA Ga—^Abelman v. Ormond, 187 
S.E. 393, 63 Ga.App. 753. 

43. Tex.—Galveston, etc., R. Co. v. 
Burnett, Civ.App., 37 S.W. 779. 

43.5 Minn.—Mullany v. Firemen’s 
Ins. Co. of Newark, N. J., 287 N.W. 
118, 206 Minn. 29. 

44. Miss.—Illinois Cent. B. Co. v. 
State, 48 So. 661, 94 Miss. 769. 

45. Tex.—Kansas City Southern R. 
Co. V. Williams, Civ.App., Ill S.W. 
196. 
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taining,^® and, in consequence, an assignment of 
error which fails to embody an entire proposition, 
and sets forth merely a detached portion or a single 
sentence of the charge and imputes error thereto, is 
fatally defective and will not be considered the 
whole paragraph or section should be copied as 
written.^^ ® It has been said that it is unfair to the 
trial judge to select a single sentence from the body 
of his charge and sever it from the context and 
undertake to construe it without regard to the re¬ 
mainder of the charge.^* 

§ 1270. Verdict, Findings of Fact, and Con¬ 
clusions of Law 

a. Findings of fact and conclusions of 

law 

b. Verdict 


APPEAL & ERROR §§ 1269-1270 

a. Findings of Fact and Conclusions of Law 

AMignments of error to findings of fact and conclu¬ 
sions of law must point out definitely and speolficalty the 
error of which complaint is made; and, where required by 
the local practice, the particular findings or conclusions 
complained of, or the exceptions thereto, must be Iden¬ 
tified. 

Conclusions of law on special findings of fact may 
be assigned as error on appeal.^®-®® The failure 
of a trial court to make a finding of fact is not as- 
sigfnable as error.^®-®® 

The general rule, as discussed supra § 1253, that 
an assignment of error must point out definitely and 
specifically the errors relied on, applies to assign¬ 
ments of errors as to findings of fact and conclu¬ 
sions of law.^® For example, an assignment that 
the evidence is insufficient to support the findings. 


48. Pa —standard Brewing Co. v. 
Knapp, 79 Pa Super. 252—Trecse v. 
Price, 62 Pa Super. 144. 

3 C.J. p 1380 note 85. 

47. Pa.—Hufnagle v. Wilkes-Barre 
By. Co., 104 A. 738, 261 Pa. 699— 
Montalini v. Pennsylvania Co., 100 
A 806, 256 Pa. 249. 

Tenn.—Central Produce Co. v. Gener¬ 
al Cab Co. of Nashville, 129 S.W.2d 
1117, 23 TennApp. 209—Grlzzard 
& Cuzzort V. O’Neill, 16 Tenn.App. 
396. 

International Corp. v. Wood, 8 
Tenn.CivApp. 10. 

3 C J. p 1380 note 86. 

Elision of essential words 
Where an assignment of error Is 
to a part of the charge, the excerpt 
assigned for error must present com¬ 
pletely the judge’s phraseology in 
expressing the full thought under 
immediate consideration, and appel¬ 
lant is not permitted to elide essen¬ 
tial words. 

Pa —Gordon v. Philadelphia Rapid 
Transit Co., 107 A. 811, 264 Pa. 461, 

47.5 Tenn.—Central Produce Co. v. 
General Cab Co of Nashville, 129 
S.W.2d 1117, 23 TennApp. 209— 
Grizzard & Cuzzort v. O’Neill, 16 
Tenn.App. 396. 

International Corp. v. Wood, 8 
TennCiv.App. 10. 

48. Pa—Russel v. Pittsburgh, etc., 
R. Co., 17 Pa Super. 196—Brinton 
v. Walker, 16 Pa Super. 449. 

8 C.J. p 1380 note 87. 

48.50 Ind.—Cleveland v. Palin, 199 
N.E. 142, 209 Ind. 382. 

48.55 Conn.—^Winchester Repeating 
Arms Co. v. Radcliffe, 66 A.2d 1, 
134 Conn. 164—Sorensen v. Cox, 46 
A.2d 126, 132 Conn. 688. 

49. Ariz.—Pinal County v. Heiner, 
209 P. 714, 24 Ariz. 346. 

Cal.—Frazzlni v. Cable, 800 P. 121, 
114 C.A. 444. 


Colo.—Twombly v. Sauve, 187 P. 624, 
68 Colo. 62. 

Conn.—^Atlas v. Whitham, 166 A. 887, 
113 Conn. 791—Zukauskas v. Zu- 
kauskas, 149 A 405, 111 Conn. 162 
—Martin J. McEvoy, Inc., v. lan- 
nantuoni, 132 A. 896, 104 Conn. 372 
—Samaha v. Mauro, 132 A. 465, 104 
Conn. 300—Prendergast v. Drew, 
130 A. 75, 103 Conn. 88—City Bank 
& Trust Co V. Ruthinian Greek 
Catholic Church of St. Michael, 129 
A. 785, 102 Conn. 609—Noll v. Mor¬ 
an, 109 A. 241, 94 Conn. 462—Hoyt 
V. Stuart, 96 A. 166, 90 Conn 41. 
Idaho—Andrews v. Grover, 168 P.2d 
821, 66 Idaho 742—^Kootenai Coun¬ 
ty V. Kinman, 47 P.2d 887, 56 Idaho 
1—South Side Live Stock Loan Co. 

V. Iverson, 263 P. 481, 46 Idaho 499. 
Ind —Beecher v. City of Terre Haute, 

132 N.E.2d 141—Peel v. Overstreet, 
130 NE 113, 190 Ind. 290. 

Eastern Rock Island Plow Co. v. 
Stout, 147 N.E. 160, 84 Ind.App. 
217. 

Minn—Hildebrandt v. Hagen, 38 N. 

W. 2d 815, 228 Minn. 363. 

N.J.—Milprint, Inc., v. Macleod Lab¬ 
oratories, 22 A.2d 666, 127 N.J. 
Law 333, affirmed 26 A 2d 898, 128 
N J.Law 320—Jablowsky v. Pru¬ 
dential Ins. Co. of America, 2 A 2d 
336, 121 N.J.Law 364. 

N.D.—Oorpus Juris oltsd in First Nat. 
Bank of Crary v. Bremseth, 234 N. 
W. 768, 762, 60 N.D. 401. 

Pa.—In re Kane’s Estate, 182 A. 784, 
121 Pa.Super. 117. 

S.D.—Burd V. Header, 211 N.W. 604, 
60 S.D. 641—^Anderson v. Standard 
Acc. Ins. Co. of Detroit, Mich, 166 
N.W. 1, 36 S.D. 390. 

Tenn.—Bonham v. Bonham, 176 S.W. 
2d 328, 180 Tenn. 364. 

State ex rel. Robertson v. First 
State Bank of Ripley, 91 S.W. 2d 
1039, 19 Tenn.App. 666—Reminc 

Memorial Co. v. Creamer, 64 S.W. 2d 
876, 16 Tenn.App. 437. 

155 


Tex.—Southern Pine Lumber Co. v. 
Nemer, Clv.App., 17 S.W.2d 862— 
Burke v. Wagner, Civ.App. 17 S.W. 
2d 113—Thompson v. Godden, Civ. 
App , 2 S W 2d 628—Danciger v. 
Wood, Civ.App, 240 S.W. 694—El- 
mendorf v. City of San Antonio, 
Civ.App., 223 S.W. 631, reversed on 
other grounds. Com.App., 242 S.W. 
186. 

Utah—McKellar Real Estate & In¬ 
vestment Co. V. Paxton, 269 P. 1036, 
72 Utah 330—Thomas v. Perry Irr. 
Co., 227 P. 268, 63 Utah 490—Staats 

V. Staats, 226 P. 677, 63 Utah 470— 

Western Securities Co. v. Spiro, 221 
P. 856, 62 Utah 623—Smith v. 

Knauss, 176 P. 621, 62 Utah 614. 

Wash.—Knatvold v Rydman, 182 P.2d 
9, 28 Wash 2d 178—Dunlap v. Na¬ 
tional Bank of Commerce of Seat¬ 
tle, Centralia Branch, 177 P.2d 711. 
27 Wa8h.2d 229. 

3 C.J. p 1381 note 13. 

Oompntation of interest 

Where an alleged error in the com¬ 
putation of interest is not apparent 
or pointed out, the findings below 
will not be disturbed. 

Kan—Stinson v. Bell, 160 P. 603, 96 
Kan. 191. 

Oonflioting findings 

(1) An assignment of error that 
one finding by the trial court was in 
conflict with two other findings, which 
does not point out in what respect 
the findings conflict, is too general. 
Tex.—Cope v. Pitzer, Civ.App., 166 S. 

W. 447. 

(2) Reviewing court would disre¬ 
gard an assignment of error that 
findings of facts were contradictory, 
where appellant failed to point out in 
what way they were contradictory. 
N.M.—Sparks & Co. v. Hawks, 83 P.2d 

981, 42 N.M. 636. 

Burden on raviewing court 

Where assignment that trial court 
erred in refusing to make findings of 



6 a.j.s. 
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without pointing out the particular in which the 
evidence is insufficient, is too general to be consid¬ 
ered,^^ unless there is no evidence to sustain the 
finding and the various points raised have neces¬ 
sarily called attention to that fact.^^ Similarly, an 
assignment of error that the court erred in its find¬ 
ings or conclusions of law is too general,^^ as are 
assignments that the court erred in its special find¬ 
ings of facts,52-6 in finding for one party and against 
the other, 52.10 or in finding for one party instead 
of another,52.iB that the findings were for the wrong 
party,52.20 that the finding is erroneous in not do¬ 


ing equity,52.25 "that the findings and judgment of 
the court are not supported by the pleadings, evi¬ 
dence and law of the case,*’58 or that the findings are 
incomplete and erroneous.54 

A general assignment of error calling in question 
the correctness of the findings is of no avail when 
it specifics no particular evidence,56 and an assign¬ 
ment which does not show whether it is taken to 
the findings of fact or conclusions of law is bad.55 

The general rule, stated supra § 1254, that each 
error must be separately and distinctly specified ap¬ 
plies with respect to findings and conclusions,57 and 


fact and conclusiona of law as pro¬ 
posed by defendants did not point 
out in what respect court erred, su¬ 
preme court would not assume bur¬ 
den of searching through proposed 
but rejected findings to determine 
whether trial court erred in failing 
to adopt one or more of such findings. 
Wash.—Bristol v. Strelblch, 167 P.2d 
126, 24 Wash.2d 657. 

Oorreotioa of flndlags 

Where a correction of material 
findings is sought, reasons of appeal 
must be denied because not conform¬ 
ing with practice rules (Practice Bk 
p 809 i 11). 

Conn.—J. L. Purcell, Inc. v. Llbbey, 
149 A. 225, 111 Conn. 132, 68 AuL.R. 
1368—^McMahon v. Molloy, 147 A. 
26, 109 Conn. 605—^De Feo v. Hln- 
dinger, 120 A. 814, 98 Conn. 678— 
Russo V. Selelt, 119 A. 669, 98 Conn. 
898. 

S C.J. p 1881 note 13 [d]. 

Omission of issues 
Where particular omitted issues 
were not pointed out, the court was 
not required to review alleged fail¬ 
ure to make findings. 

Cal.—Lios Angeles County v. Qrannls, 

268 P. 836, 88 C.A. 391—Los Ange¬ 
les County y. Grannis, 263 P. 834, 
88 C.A. 888. 

Assignments held suflloieat 

Ark.—Gallegly v. American Ins. Un¬ 
ion, 20 S.W.2d 642, 180 Ark. 4. 

Ga—^Webb v. Simmons, 76 S.B.2d 821, 
88 Ga.App. 644—Jones Motor Co. v. 
Macon Sav. Bank, 142 S.E. 199, 37 
Ga.App. 767, affirmed Macon Sav. 
Bank v. Jones Motor Co., 149 S.E. 
217, 168 Qa. 806. 

Ind.—General Asbestos & Supply Co. 
V. .®tna Casualty St Surety Co., 
198 N.E. 813, 101 Ind.App. 207. 
Mich.—Britton v. Michigan Ry. Co., 
170 N.W. 82, 204 Mich. 217. 

Minn.—C. I. T. Corporation v. Cords, 

269 N.W. 825, 198 Minn. 337. 

Mo.— A, A. Elec. Machinery Co. v. 
Block, App., 193 S.W.2d 631—Bur- 
man V. Vezeau, App., 85 S.W.2d 
217. 

N.D.—Anderson r. Blixt, 72 N.W.2d 
799. 


Pa.—In re Kane*s Estate, 182 A. 764, 
121 Pa.Super. 117. 

S.D.—Kraft v. Corson County, 24 N. 
W.2d 643, 71 S.D. 382—Smith v. 
Morris. 244 N.W. 391, 60 S.D. 236. 
Tenn.—Coward v. Hamblen, 108 S.W. 

2d 886, 21 Tenn.App. 239. 

Tex.—Eastern States Petroleum Co. 
V. Texas St N. O. R. Co., Clv.App., 
114 S.W.2d 408, error dismissed. 
Utah.—Thomas v. Farrell, 26 P.2d 
328, 82 Utah 536. 

8 C.J. p 1381 note 18 [a], [b]. 

60. See supra 6 1264 b. 

61. See supra S 1264 b. 

62. N.M.—Hugh K. Gale Post No. 
2182 Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P,2d 777, 
63 N.M. 68—Lea County Fair As- 
s’n V. Elkan, 197 P.2d 228, 62 N.M. 
250. 

S.D.—^Hayden v. City of Sisseton, 171 
N.W. 88, 41 S.D. 413. 

3 C.J. p 1382 note 19. 

Ooaolusio&s not supported by evi- 
deuoe 

An assignment of error that con¬ 
clusions of law are unsupported by 
the evidence Is Improper, it disre¬ 
garding the findings of fact. 

S.D.—Kupfer v, Biehn, 169 N.W. 614, 
41 S.D. 163. 

railure to find for uppellaat 

The mere assignment "that the 
court erred in not making findings in 
favor of plaintiff upon all the issues, 
that the plaintiff is entitled to recov¬ 
er the amount of bonds upon which 
this action is brought," is wholly in¬ 
sufficient to present a question for 
review. 

S D.—Hayden v. City of Sisseton, 171 
N.W. 88, 41 S.D. 413. 

52.5 Ind.—^Westfield v. General Fi¬ 
nance Corp, 104 N.E.2d 136, 122 
Ind.App. 232. 

62.10 Tex.—^Wilkison v. Western Un¬ 
ion Telegraph Co., Civ.App., 97 S.W. 
2d 787. 

62.16 Iowa.—Broadston v. Jasper 
County Sav. Bank, 58 N.W.2d 809, 
244 Iowa 1161. 

Mo.—Gould y. City of Illmo, App., 
108 S.W.2d 418. 
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52.20 Mo.—Gilbert v. Malan, 100 S. 

W.2d 606, 231 Mo.App. 469. 

62JI6 Mo.—Gould v. City of Illmo, 
App., 108 S.W.2d 418. 

63. Tex.—Hanover F. Ins. Co. v. 
Shrader, 31 S.W. 1100, 32 S.W. 344, 
11 Tex.Civ.App. 255. 

Agalust the law 

An assignment of error that the 
"findings are against the law" is im¬ 
proper, a finding neither resting on 
nor involving any question of law. 
S.D.—Markus v. Poulson, 158 N.W. 
406, 37 S.D. 328. 

54. Aria.—^Wiser v. Lawler, 62 P. 
695, 7 Aria. 163, affirmed 23 S.Ct. 
624, 189 U.S. 260, 47 L.Ed. 802. 

56. Minn.—Dallemand v. Swensen, 65 
N.W. 815, 64 Minn. 32. 

NM.—Heron v. Garcia, 199 P.2d 1003, 
62 N.M. 389. 

3 C.J. p 1382 note 22. 

66. Pa.—Atlas Portland Cement Co. 
V. American Brirk & Clay Mfg. Co., 
124 A. 650, 280 Pa 449. 

3 C.J. p 1382 note 23. 

Bsparats assignment 

Overruling of exceptions to find¬ 
ings of fact and conclusions of law, 
which are necessary to su.stain de¬ 
cree based thereon, must be separate¬ 
ly assigned as error 
Pa.—Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co., 
supra. 

67. Conn.—Atlas v. W^hitham, 166 
A. 887, 113 Conn. 791—Gallaher v. 
Southern New England Telephone 
Co., 121 A. 686. 99 Conn. 282. 

Idaho.—Abernathy v. Peterson, 225 
P. 132, 38 Idaho 727. 

Iowa.—Morrow v. Downing, 232 N.W. 
483, 210 Iowa 1195. 

Pa.—Harrisburg Dairies v. Eisaman, 
11 A.2d 876, 338 Pa. 68—Atlas Port¬ 
land Cement Co. v. American Brick 
& Olay Mfg. Co., 124 A. 650, 280 Pa. 
449. 

Tex.—Smith v. Coburn, Civ.App., 222“ 
S.W. 344. 

3 C.J. p 1881 note 16. 

Assigmmsuts hsld snlRols&t 
Ind.—Property Owners, Inc. v. City 
of Anderson, 107 N.E.2d 8, 281 In<L 
78. 
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a joint assignment of several errors is bad if it can¬ 
not be sustained as to all.^^ 

A mere general assignment that the court below 
erred in its findings of fact or conclusions of law, 
without identifying, setting forth, or specifying the 
particular findings or exceptions thereto, in ac¬ 
cordance with applicable rules of practice, is im- 
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proper and will not be considered;** and it is 
sometimes provided by rules of court that findings 
must be accepted as the established facts of the case 
where they have not been sufiiciently identified,** * 
It is necessary, also, in some jurisdictions, to state 
the reasons for the claim of error.®* An assign¬ 
ment that the court erred in rejecting a party's 
proposed findings of fact and conclusions of law 


AsslRUMit MR MT«ral 

A8Bi8:nment that **The court erred 
in its conclueione of law, numbered 
two and three, respectively" was not 
a "Joint assignment" as to conclu¬ 
sions of law numbered two and three, 
since "respectively" made It a "sev¬ 
eral assignment" as to the two con¬ 
clusions. 

Ind.—State ex rel. Johnson v. Boyd, 
28 N.E.2d 266, 217 Ind. 348. 

Broadslds assi g am ent 

Assignment that court erred in 
signing and entering findings of fact 
did not bring up for review findings 
of fact or evidence on which findings 
were based. 

N.C.—^Merrell v. Jenkins, 89 S.E.2d 
242. 242 N.C. 636. 

Blanket or omnilms 
An assignment that the "court err¬ 
ed in holding that the action was 
based on fraud" is a mere blanket or 
omnibus statement of error, and, 
therefore, insufficient. 

Iowa.—Morrow v. Downing, 232 N.W. 
483, 210 Iowa 1195. 

XUltifaxions 

(1) An assignment must not be 
multifarious. 

Tex.—Clevenger v. Burgess, Clv.App., 
31 S.W.2d 676—^Express Pub. Co. 
v. Keeran, Civ.App., 274 S.W. 336, 
reversed on other grounds, Com. 
App., 284 S.W. 913—Smith v. Co¬ 
burn, Clv.App., 222 S.W. 344— 
Thornton v. Daniel, Clv.App., 199 S. 
W. 831. 

(2) An assignment of error is not 
multifarious, which states various 
reasons why a conclusion of law is 
erroneous. 

Tex.—C. R. Miller & Bro. v. Mum- 
mert, Clv.App, 196 S.W. 270, error 
refused. 

Alder by brief 

Insufficiency of assignment of er¬ 
ror challenging several separate find¬ 
ings of fact as not Justified by the 
evidence may be overlooked, if the 
brief shows only one finding is ques¬ 
tioned. 

Minn.—Taney v. Hodson, 212 N.W. 
196, 170 Minn. 230. 

XKiplloate dadings 

Where duplicate findings are made 
in an equity case of the same fact, it 
is not essential that error be sepa¬ 
rately assigned as to each. 

Pa.—^Hibberd v. Qfeenstein, 107 A. 28, 
268 Pa. 687. 


Oorreotaess of fiadiags 

Where no findings of fact were 
specifically and separately assigned 
for error, those findings were not 
properly before court, and their cor¬ 
rectness was required to be taken as 
admitted, and with those admissions 
the only question presented was 
whether the findings supported the 
decree. 

Pa.—^Morris v. Featro, 17 A.2d 403, 
340 Pa. 354. 

68 . Ind.—Thread Mills Co. v. Hub¬ 
bard, 162 N.E. 294, 86 Ind.App. 6— 
Steel V. Yoder, 108 N.E. 783, 68 Ind. 
App. 633. 

3 C.J. p 1382 note 16. 

Biagle item aot bad 
A specification of error attacking 
the whole amount allowed by the 
court will not be held bad in entirety 
merely because the court found al¬ 
lowance of one item not erroneous. 
Wyo.—Hawkins v. Stoffers, 278 P. 76. 
40 Wyo. 226. 

ConolUBlonB of law 

Joint assignment of error as to all 
of conclusions of law of trial court is 
bad if any such conclusion is correct 
Ind.—State ex rel. Johnson v. Boyd, 
28 N.E 2d 256, 217 Ind. 348. 

59. Cal.—People v. Gifford, 201 P. 
469, 64 C.A. 182. 

Minn.—Lehman v. Hansord Pontiac 
Co., 74 N.W.2d 305, 246 Minn. 1— 
Bank of Dakota County v. Garvin, 
208 N.W. 642, 167 Minn. 101—Tay¬ 
lor V. Chicago Great Western Ry. 
Co, 206 N.W. 404, 166 Minn. 266— 
Holford V. Crowe, 161 N.W. 213, 136 
Minn. 20. 

Mont.—Moulton v. Irish, 218 P. 1053, 
67 Mont. 504. 

N.C.—Perkins v. Sykes, 63 S.E.2d 133. 
233 N.C. 147. 

Pa.—In re Constable’s Estate, 146 A 
637, 297 Pa. 212—Rowan v. Com¬ 
monwealth, 104 A. 502, 261 Pa. 88. 
Utah.—Hoover v. Utah Nursery Co., 

7 P.2d 270, 79 Utah 12. 

Wash.—Bristol v. Strelblch, 167 P.2d 
125, 24 Wash.2d 657, 

3 C.J. p 1381 note 14. 

Number and desorlptloa 

Wash.'—Pederson v. Pederson, 249 P. 
2d 385, 41 Wash.2d 368—Nethery v. 
Olson, 247 P.2d 1011, 41 Wash.2d 
173—Blair v. McKinnon, 244 P.2d 
250, 40 Wash.2d 492. I 

157 


[ Buis aot applioabls to ooaolusloas of 
law 

Wash.—^Wygal v. Kilwein, 248 P.2d 
893, 41 Wa8h.2d 281. 

XdsatULoatloa of paragraph or part 
Objections to a paragraph of a 
finding could not be considered, where 
neither the paragraph nor any part 
thereof was mentioned in the as¬ 
signment of errors. 

Utah.—Hoover v. Utah Nursery Co., 
7 P.2d 270, 79 Utah 12. 

Quoting or ssttlng out 
Assignments not quoting or show- 
I ing findings, conclusions, decisions, 

I or exceptions are violative of court 
rules. 

I Pa.—In re Constable's Estate, 146 A. 

I 637, 297 Pa. 212. 

Assigaments held sulBoleat 
N.M.—Kershner v. Trinidad Mill. & 
Min. Co., 189 P. 668, 26 N.M. 78. 
Ooasldsratioa with brief 
Even though assignments do not 
specify portion of findings objected 
to, but sets them out verbatim, they 
will be considered, where, aided by 
the argument in the brief, court and 
counsel are sufficiently advised of 
findings attacked. 

Wash.—^Washington Pish A Oyster 
Co. V. G. P. Halferty & Co., 269 P. 
2d 806, 44 Wash.2d 646. 

69.6 Wash.—Wygal v. Kilwein, 248 
P.2d 893, 41 Wash.2d 281—Fowles 
V. Sweeney, 248 P.2d 400, 41 Wash. 
2d 182—Nethery v. Olson, 247 P.2d 
1011, 41 Wash.2d 173—Hubbell v. 
Ward, 246 P.2d 468, 40 \Vash.2d 779 
—J. A. Wiley Co v. Higgle, 243 P. 
2d 493, 40 Wash.2d 339. 

60. Conn-—Sieger v. Riu, 196 A. 736, 
123 Conn. 343. 

Idaho.—Kootenai County v. Klnman, 
47 P.2d 887, 66 Idaho 1. 

N.D.—Comford v. Locken, 61 N.W.2d 
912. 

Tenn.—Bonham v. Bonham, 176 S.W. 

2d 328, 180 Tenn. 364. 

Tex.—Chapman v. Reese, Clv.App., 
268 S.W. 967, error denied 278 S.W. 
1114, 114 Tex. 683. 

Oorrootloas ia fladlag 
Claims of error, seeking corrections 
in finding, must assign reasons. 

Conn.—Truslow & Pulle v. Diamond 
Bottling Corporation. 151 A. 492. 
112 Conn. 181, 71 A.L.R. 1142. 
Xoldlags of court 

Tenn.—Goggln v. Petty, 218 S.W.2d 
1, 187 Tenn. 62. 
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is insufficient where it does not point out wherein 
the court erred.®®-® 

In accordance with the general rule, as considered 
supra § 1255, the contentions considered with refer¬ 
ence to findings and conclusions will be controlled 


and restricted by the assignment of errors, and a 
specification of one error does not raise a conten¬ 
tion as to a matter separate and distinct from the 
error assigned.®^ Thus, an assignment of error 
claiming that a trial court erred in its conclusions 


60. B Waah.—Fowles v. Sweeney, 248 
P.2d 400, 41 WaBh.2d 182. 

61. Idaho.—Hill v. Porter, 223 P. 638. 
88 Idaho 674. 

Minn.—Strandin v. Spreiter, 208 N. 
W. 26, 166 Minn. 396—La Bar v. 
Llndstrom, 197 N.W. 766, 168 Minn. 
896. 

Mo.—Coombs v. J. H. Tschudy Hard¬ 
wood Lumber Co., 197 S.W. 342. 
N.M.—^Board of Trustees of Town of 
Torreon Land Grant v. Garcia, 262 
P. 478, 82 N.M. 124. 

N.C.—Wilson V. City of Charlotte, 176 
S.B. 306, 206 N.C. 866. 

Okl.—Moore-De Grazier & Co. v. 

Haas. 168 P. 684. 53 Okl. 817. 

Pa.—^Allen v. Pennypacker, 163 A. 
734, 302 Pa. 496—Schwartz v. We- 
soky, 126 A. 779, 281 Pa 388—Cun- 
lifCe V. Consumers’ Ass'n of Ameri¬ 
ca, 124 A. 501. 280 Pa. 263, 32 A.L.R. 
1348. 

Gurnackl v. Polish Homan Catho¬ 
lic Union of America, 172 A. 480, 
118 Pa.Super. 189. 

S.D.—Smith V. Held. 244 N.W. 863. 
60 S.D. 311. 

Tex.—St. Louis, B. & M. Hy. Co v. 
Paine. Clv.App., 188 S.W. 1033— 
Smith V. Texas Traction Co., Civ. 
App., 180 S.W. 933. 

Utah.—Independent Oil & Gas Co. v. 

Shelton, 6 P.2d 1027, 79 Utah 384 
Ya.—Maddux v. Buchanan, 92 S.E. 

880, 121 Va. 102. 
firror la or decree 

(1) Assignment of Anal decree as 
error does not permit consideration 
of all kinds of errors in Andings, 
conclusions, admission of evidence, 
etc. 

Pa.—^Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co., 
124 A. 650, 280 Pa. 449. 

Swick V. School Diet, of Borough 
of Tarentum, 14 A.2d 898, 141 Pa. 
Super. 246—In re Kane’s Estate, 
182 A. 784, 121 Pa.Super. 117. 

(2) In the absence of basic error, 
the Andlngs and conclusions will not 
be reviewed under an assignment of 
error to the decree only. 

Pa,—Allen v. Pennypacker, 163 A. 734, 
302 Pa. 496. 

Zbyszinsky v. Lopopolo, 170 A. 
862, 112 Pa.Super. 68. 

(3) Assignment of Anal decree only 
as error admits the correctness of 
the Andlngs of fact, and presents 
only the question whether they sup¬ 
port the decree. 

Pa.—^Beals v. Hobertson, 62 A.2d 316, 
866 Pa. 348—Fidelity Title & Trust 
Co. V. Hays, 126 A. 790, 281 Pa. 461 
—Schwarts v. Wesoky, 126 A, 779, 


281 Pa. 388—Atlas Portland Ce¬ 
ment Co. v. American Brick & Clay 
Mfg. Co , 124 A. 660. 280 Pa. 449. 

Fitzgerald v. Atlas Asbestos Co., 
44 A.2d 316, 168 Pa.Super. 161— 
Lare v. Young, 33 A.2d 662, 168 Pa. 
Super. 28—In re Lane, 14 A.2d 673, 
141 Pa.Super. 269. 

(4) Sole assignment to decree con¬ 
cedes not only the correctness of 
the Andlngs, but all the Inferences 
that may be drawn therefrom. 

Pa.—In re Smith’s Estate, 162 A. 214, 
308 Pa. 266. 

(6) A speciAcation that the decree 
is against law is sufficient to cause 
an appellate court to determine if the 
trial court failed to And on all the 
material issues 

Idaho.—Hill v. Porter, 223 P. 638, 38 
Idaho 574. 

(6) On assignment of error that a 
Judgment is contrary to law, the re¬ 
viewing court may determine wheth¬ 
er such Judgment is within the is¬ 
sues of the pleadings and in accord 
with the court’s Andlngs, but is re¬ 
stricted to such inquiry. 

Okl.—Beam v. Farmers’ & Merchants’ 
Bank, 230 P. 881, 104 Okl. 168— 
Moore-Dc Grazier & Co. v. Haas, 
158 P. 584, 63 Okl. 817—Mooney v. 
First State Bank of Washington, 
Okl., 149 P, 1173, 48 Okl. 676. 

(7) In a law case tried without a 
Jury, the supreme court must deter¬ 
mine whether the Andlngs support 
the Judgment, where assignments 
were on the Judgment alone and not 
on Andlngs of fact. 

Mich —Carnahan v. M. J. & B. M. 
Buck Co., 229 N.W. 613, 260 Mich. 
198. 

(8) An assignment of error to sign¬ 
ing of Judgment, treated as exception 
to Judgment, presents the question 
whether facts found supported the 
judgment. 

NC—Travis v. Johnston, 96 S.E.2d 
94, 244 N.C. 713—Harrell v. Scheldt, 
92 SE2d 182, 243 N C. 735—Byrd 
v. Thompson, 90 S.E.2d 394, 243 N. 
C. 271—Scarboro v. Pilot Life Ins. 
Co, 88 S.E.2d 133, 242 N.C. 444— 
Muilenburg v. Blevins, 87 S B.2d 
493, 242 N.C. 271—Jamison v. City 
of Charlotte, 80 S.E.2d 904, 239 N. 
C. 682—Bradham v. Hobinson, 78 S. 
E.2d 556, 236 N.C. 689—Pate v. H. 
L. Pittman Hospital, 68 S.E.2d 288, 
234 N.C. 637—Southern Butane Gas 
Corp. V. Bullard, 62 S.E.2d 336, 232 
N.C. 730—Wilson v. City of Char¬ 
lotte, 175 S.E. 306, 206 N.C. 856. 

(9) On appeal from a Judgment on 
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demurrer to defendants’ answer, an 
assignment that it was not support¬ 
ed by any conclusion of law will not 
warrant reversal, although the con¬ 
clusion of law incorporated into the 
Judgment was not Aled before Judg¬ 
ment was rendered. 

S.D.—Smithwick School Dist. No. 6 v. 

Lincoln School Dist. No. 26, 166 N. 

W. 687, 37 S D. 38. 

(10) Where the only assignment of 

error is that the trial court refused 
to sustain a motion for Judgment on 
special Andings, the supreme court 
is limited by Comp.L. (1897) 82993. 

to a determination of whether such 
Andlngs are inconsistent with the 
general verdict. 

N.M.~Smlth V. Atchison, T. & S. F. 

Ry. Co., 142 P. 160, 19 N.M. 247. 

(11) Assignments that “the decree 
is against the evidence and the 
weight of the evidence” and “the de¬ 
cree is against the law and the evi¬ 
dence and against the law under the 
evidence” do not raise the point that 
the trial court in an action to quiet 
title rendered two Judgments and in¬ 
corporated a Anding which nulliAed 
both, where the evidence on the point 
was not conclusive and relied on as 
such by appellants. 

Mo.—McDaniel v. Leuer, 230 S.W. 

633 

(12) In a suit to reform and fore¬ 
close claim of mechanic’s lien, as¬ 
signment of error that the court err¬ 
ed in disallowing plaintiff’s claim for 
thirty days’ additional wages as pen¬ 
alty, under Comp.St. 8 7381, for fail¬ 
ure to pay wages earned, is not suffi¬ 
cient to raise the question that the 
Andings and conclusions as a whole 
do not support that part of the Judg¬ 
ment in not including the claim for 
penalty. 

Idaho.—Lus v. Pecararo, 238 P. 1021, 

41 Idaho 426. 

(13) Assignment, that court had 
erred in signing and entering Judg¬ 
ment, did not bring up for review 
Andings of fact or evidence on which 
Andlngs were based. 

N.C.—Merrell v. Jenkins, 89 S.E.2d 

242, 242 N.C. 636—In re Allen, 77 S. 

E.2d 907, 238 N.C. 367—Town of 

Burnsville v. Boone, 68 S.E.2d 361, 

231 N.C. 677. 

(14) Where sole assignment of er¬ 
ror on appeal was based on excep¬ 
tion to signing of Judgment by trial 
Judge, only conclusions of law on 
facts found by court were challenged. 
N.C.—Johnson v. Barham, 61 S.E.2d 

374, 232 N.C. 608—Hylton V. Town 
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raises only the question of the sufficiency of the 
findings to support conclusions®^ ® of law,®i i® and 
the judgment,®i-i® and an assignment of error to the 
effect that the court erred in its findings of fact and 
conclusions of law as set out in the judgment brings 
up for review only the question whether the facts 
found support the judgment.®^*20 

An assignment of error as to a conclusion of law 
does not bring up for review the facts found on 
which the conclusion is based ;®2 and, vice versa, 
an assignment of error as to the findings of fact 


docs not reach errors in conclusions of law.®* 

Under some forms of practice, if there is a spe¬ 
cial finding of fact, and conclusions of law are 
stated thereon, there must be an assignment of er¬ 
ror on the record that the court erred in its con¬ 
clusions of law,®®*® and an assignment that the court 
erred “in overruling defendant's exception to the 
conclusions of law stated upon the special finding of 
facts” does not present any question for review.®^ 

An assignment that the court erred in a finding 
will not be considered on appeal, where the court 


of Mount Airy, 44 S.E.2d 61, 227 N. 
C. 622. 

(15) Other assignments. 

Tex.—Eastern States Petroleum Co. 
v. Texas & N. O. R. Co., Civ App.. 
114 S.W.2d 408, error dismissed. 

(16) Specification of errors, and 
scope and effect of assignment, as to 
Judgment and decree generally see in¬ 
fra S 1272. 

Where lladlnge mmeoesaarj 

Where plaintiff's action was dis¬ 
missed at the close of his case, as¬ 
signments directed to making of and 
refusal to make, certain findings of 
fact, would be regarded as presenting 
the general Question of what the 
facts were with reference to matters 
placed in issue by pleadings, and 
whether such facts established a pri- 
ma facie case with respect to any of 
the reQuested items of relief. 

Wash.—Ameman v. Arneman, 264 P. 
2d 2G6. 43 Wash 2d 787, 45 A.L H.2d 
370. 

Costs 

An assignment of error that the 
testimony did not support the find¬ 
ings on which the court adjudged 
the costs against defendant author¬ 
izes a review of taxation of costs. 

Tex —St. Liouis Southwestern Ry. Co. 
of Texas v. Kelly, Civ.App, 173 S. 
W 640. 

OrouAd not urged 

Where the finding of fact of the tri¬ 
al court is attacked on only one 
ground, which is untenable, the find¬ 
ing will be accepted. 

S D.—Smith v. Reid, 244 N.W. 363. 60 
S.D. 311. 

Matter not subject of Hading or re¬ 
quest 

Assignment of error that evidence 
is insufficient to sustain findings does 
not bring before the court on appeal 
a proposition on which no finding 
was made or sought. 

S.D.—Maxwell Hardware Co. v. Hoff¬ 
man, 170 N.W. 135, 41 S.D. 212. 
Want of findings 

An assignment of error that find¬ 
ings of facts and conclusions of law 
are not sustained by the evidence, 
followed by a statement of facts 
which appellants contend are es¬ 
tablished by evidence, is improper in 


form, and merely raises the suffi¬ 
ciency of the evidence to sustain the 
findings, and not the want of find¬ 
ings. 

S D —Kupfer v. Blehn. 169 N.W. 614, 
41 S.D. 163. 

61.6 S.D.—McHenry v. Llntecum, 173 
N.W. 836, 42 S.D. 228. 

61.10 Wash.—Browning v. Browning, 
283 P.2d 126, 46 Wash.2d 638—Le- 
Cocq Motors v. Whatcom County, 
104 P.2d 476, 4 Wash.2d 601. 
Holdings 

Where assignments did not point 
out findings by number and descrip¬ 
tion, and were* to effect that court 
“erred in holding" or “erred in fall¬ 
ing to hold,” they raised only ques¬ 
tion of whether facts found support¬ 
ed conclusions of law. 

Wash—Beewar v. Bear, 246 P.2d 
1110, 41 Wash.2d 37. 

61.16 Wash —LeCocq Motors v. 
Whatcom County, 104 P.2d 476, 4 
Wash.2d 601. 

61.20 N C.—Dillingham v. Blue 
Ridge Motors, 66 S.E 2d 641, 234 N. 
C. 171. 

62. Ind.—Standard Live Stock Ins. 
Co. V. Atkinson, 111 N.E. 913, 186 
Ind. 34. 

Little V. Mundell, 109 N.E. 227, 
59 Ind App. 227. 

Pa.—Quinn v. Gormley, 163 A. 623, 
302 Pa. 360. 

Wash.—Edward L. Eyre & Co. v. 
Hirsch, 218 P.2d 888, 36 Wash.2d 
439— Oorpns guris Ssounduxa quot¬ 
ed in LeCocq Motors v. Whatcom 
County, 104 P.2d 476, 476, 4 Wash. 
2d 601. 

3 C.J. p 1382 note 24. 

Holdings 

Wash.—Browning v. Browning, 283 P. 
2d 126, 46 Wash.2d 638--Beewar v. 
Bear, 246 P.2d 1110, 41 Wa8h.2d 37. 
Statexnents held oonclusions of law 

(1) Fact that no partnership or 
trust was created by the parties. 
Wash.—Wygal v. Kilwein, 248 P.2d 

893, 41 Wash.2d 281. 

(2) Fact that acts were in violation 
of ordinance and therefore unlawful 
and a public nuisance. 

Wash.—Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 368. i 
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Truth of findings 

Assignment of error, based on ex¬ 
ception to conclusion of law, admits 
that special finding of facts is full, 
complete, and true, for the purpose 
of exception. 

Ind.—Property Owners, Inc. v. City 
of Anderson, 107 N.E.2d 3, 231 Ind. 
78—Edmundson v. Friedell, 169 N. 
E. 428, 199 Ind. 582. 

Miller v. Muir, 66 N.E.2d 496, 
116 Ind.App. 336. 
bindings oorreot 

In considering assignments as to 
conclusions of law on special findings 
of fact, reviewing court must accept 
such facts as correctly found, cannot 
go to pleadings or evidence, and 
must confine its consideration solely 
to facts as found. 

Ind.—Hadley v. Kays, 98 N.E.2d 237, 
121 Ind.App. 112. 

63. Ind.—Selking v. Jones, 62 Ind. 
409. 

Buling oa demurrer 

Assignment that the trial court 
erred in its findings of fact presents 
nothing for review, where the case 
was dismissed on demurrer. 

Tex —Pearlstone v. Western Union 
Telegraph Co., Civ.App., 199 S.W. 
860. 

Boope of asBigument 

Reasons of appeal, purporting to be 
assignments of errors of law, setting 
forth that there was “no legally suf¬ 
ficient evidence or proof” of certain 
facts contained in the finding made 
by the trial court, were insufficient, 
as assignments of error of this na¬ 
ture only assert errors of fact, faulty 
conclusions, or lack of conclusions 
from the evidence in the case. 

Conn.—Antonio Pepe Co. v. Apuzzo, 
120 A. 681, 98 Conn. 807. 

63.5 Ind.—Steel v. Yoder, 108 N.E. 

783, 58 Ind.App. 633. 

3 C.J. p 1383 note 26. 

Agreed statemeat of facts 
Ind.—Hawks v. Mayor of City of 
Goshen, 43 N.E. 304, 144 Ind. 343. 

General Asbestos & Supply Co. v. 
.^tna Casualty & Surety Co., 198 N. 
E. 813, 101 Ind.App. 207. 

64. Ind.—Starkey v. Starkey, 86 N. 
E. 287, 136 Ind. 349. 

3 C.J. p 1383 note 27. 
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amendtid its finding and there is no assignn&ent that 
the amended finding was erroneous.^^ 

” Where there has been no request for a special 
finding of facts, an assignment asserting that the 
trial court erred in refusing to strike parts of a 
genera! finding cannot be sustained.®^-^ 

Findings of fact not complained of by assignments 
of error aS unsupported by evidence will be con¬ 
sidered as correct in passing on other assignments 
of error,®® 

Although numerous attacks on a finding may be 
proper on occasion, they are improper where the 
finding fairly presents the legal issues.®®*® An as¬ 
signment directed against the failure of the trial 
court to make findings as to some facts will not be 
considered where all necessary facts were made the 
subject of findings.®®-^® Where a party could have 
attacked a statement in a finding by a motion to 
rectify the appeal, but failed to do so, he cannot 
challenge the finding by an assignment directed 
against the correctness of an instruction of the 
trial court.®®*!® Error in the failure of the trial 
court to find certain proven facts are not properly 
presented by an assignment of error to the over¬ 
ruling of a motion for a new trial, which motion 
does not assign, as a cause therefor, that the deci¬ 
sion was contrary to law.®®*^® A party cannot 
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acquiesce a general conclusion of law of the trial 
court and at the same time attempt to abrogate 
the force of it by an assignment pertaining to other 
conclusions of law which are incorporated in the 
general conciusion.®®*^® 

Reference to, and support in, record. Assignments 
of error with respect to findings or conclusions 
should find support in the record and sufficiently 
show or point out applicable record matters.®^ 

b. Verdict 

An assignment of error with respect to a verdict must 
clearly and apeclflcally point out the alleged error, such 
as that the verdict is excessive; and an assignment of one 
error will not support a distinct contention. 

In accordance with the rule, as considered supra 
§ 1251, that an assignment of error must challenge 
some judicial action, assignments that the jury 
guessed the damages,®^*®® and that there was no 
warrant in law for the return of a verdict against 
plaintiff,®7*®® are insufficient. 

While it has been held, as discussed supra § 1251, 
that the verdict of a jury cannot be assigned as 
error, under a number of authorities assignments of 
error with respect to a verdict in the trial court 
must clearly and specifically point out the errors 
complained of®® and, where there are several er¬ 


as. Mont.—Merrill v. Miller, 72 P. 

423. 28 Mont. 134. 

HoAlal of motion to amend 

Where a party moves the court be¬ 
low to amend more than one of sev¬ 
eral findings of fact, assignment of 
error in the supreme court is Insuffi¬ 
cient Which merely states that the 
court erred in denyinif motion to 
amend flndiners. 

Mont.—Taylor v. Chicago Great West¬ 
ern Ry. Co., 206 N.W. 404, 166 Minn. 
266. 

B5Ji Ind.—Snell v. Gresso, 19 N.E. 
2d 1011, 215 Ind. 424. 

66. Pa.—In re Kane’s Estate, 182 A. 

784, 121 Pa.Super. 117. 

Tex.—City L. & T. Co. v. Sterner, 124 
S.W. 207, 67 Tex.Clv.App. 617. 
Wash.—Smith v. Retallick, 293 P.2d 
746. 48 Wash. 378—Davis v. Gibbs, 
236 P.2d 545, 39 Wash 2d 481. 

Z C.J. p 1383 note 29. 

66.5 Conn.—State ex rel. Hartnett v. 
Zeller, 65 A.2d 475, 185 Conn. 488. 

66.10 Tenn.—Lichter v. Fulcher, 125 
S.W.2d 601, 22 Tenn.App. 670. 

66.15 Conn.—Wilson v. M & M 
Transp. Co., 8 A. 2d 809, 125 Conn. 
86 . 

66.60 Ind.—Morsches-Nowels Lum¬ 
ber Co. v. Pence, 18 X.E.2d 958, 106 
liid.App. 219. 


66.25 Kan —Davidson v. McKown, 
139 P.2d 421, 157 Kan. 217. 

67. Conn.—De Feo v. Hlndinger, 120 
A. 314, 98 Conn. 678. 

Ga.—Zachry v. Indu.strial Loan & In¬ 
vestment Co., 186 S.E. 832, 182 Ga. 
738. 

Ind.—Buser v. State, 161 N.E. 826, 
200 Ind 115. 

Pa.—Rowan v. Commonwealth, 104 A. 
602, 261 Pa 88. 

Tenn —liemine Memorial Co v. 
Creamer, 64 S.W.2d 876, 16 Tenn. 
App. 437. 

Tex.—Fowler v. Carlisle, Civ.App., 
179 S.W. 628. 

Wash.—Blair v. McKinnon, 244 P.2d 
250, 40 Wash 2d 492. 

Showing exoeptions taken 

(1) Assignments of error as to the 
findings of fact and of law and as to 
answers to requests for findings, not 
showing an exception to the findings 
Of which complaint is made, are de¬ 
fective. 

Pa.—Lehigh Valley Trust Co. v. 
Strauss, 101 A. 1047, 268 Pa. 382. 

(2) On appeal in a case tried by 
the oourt, assignments of error com¬ 
plaining of findings of fact and con¬ 
clusions of law are defective, where 
they fall to show the exceptions tak¬ 
en, or the action thereon, although 
the exceptions were in fact filed and 
overruled. 


I Pa.—Rowan v. Commonwealth, 104 A. 
I 602, 261 Pa. 88. 

Support in oonolusioas of tho court 

Any assignment of error without 
support in the conclusions of facts 
of the court, and which fails to chal¬ 
lenge the correctness of such conclu¬ 
sions, presents no error. 

Tex.—Fowler v. Carlisle, Civ.App., 
179 S.W. 628. 

67.50 N.J.—Fleming v. McAteer, 24 
A.2d 882, 128 N.J.Law 188, affirmed 
28 A.2d 112, 129 N.J.Law 96. 

67.55 N.J.—Fleming v. McAteer, su¬ 
pra. 

68 . Ariz.—^Weatherford v. Hanger, 
146 P. 759, 16 Ariz. 427. 

Ga.—Feckoury v. Maloney, 149 S.E. 
91, 40 Ga.App. 167. 

Hawaii.—^Zen v. Koon Chan, 27 Ha¬ 
waii 869. 

Idaho.—Idaho Falls Nat. Bank v. 

Ford, 269 P. 100, 46 Idaho 492. 

Ky.—Charles Taylor Sons Co. v. 

Hunt, 173 S.W. 333, 163 Ky. 120. 

Mo.—Mahmet v. American Radiator 
Co., 294 S.W. 1014. 

Magee v. Hayden, App., Ill S.W. 
2d 289. 

N.J.—Palladlno v. Ralo, 143 A. 918, 
106 N.J.Law 246. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 676, 26 Tenn. 
App. 664—^Whitehurst v. Howell, 
98 S.W.2d 1071, 20 Tetin.App. 114 


160 



6 <3. J.g. 




AmBAL & El 


§ 1270 


rors, set th«n forth separately.** 

An assignment that the verdict is contrary to 
law, without specif 3 ring or indicating in what way 
and for what reason it is so, is too general and will 
not be regarded by the court.^® Similarly, an as¬ 
signment that the verdict is contrary to the evi- 
dence,^i contrary to the law and the evidence, 


contrary to the instructions,^* or to the law and 
instructions,'^* is not responsive to the pleadings,^* 
or is based on bias and prejudice on the part of the 
jury,*^^-* is too general. 

An assignment that the court erred in directing 
a verdict for plaintiff or defendant, as the case 
may be, is also too general;^* and so is an assign- 


—^Town of DiokBon v. Stephens, 96 
S.W.2d 201, 20 Tenn.App. 196--Rad- 
nor Water Co. v. Draughon, 89 S.W. 
2d 186, 19 Tenn.App. 371—Shuflleld 
V. Shuffleld, 6 Tenn.App. 482. 

Tex.—Slnclalr-Pralrle Oil Co. v. Bea¬ 
dle, Clv.App., 89 S.W. 2d 426, error 
dlamissed—Newton v. McCarrlck, 
Clv.App., 76 S.W.2d 472—Panhan¬ 
dle & S. F. Ry. Co. V, Burt. Civ. 
App., 71 S.W.2d 390—Cervantes v. 
Chapa, Clv.App., 68 S.W.2d 296— 
Texas Interurban Ry. v. Hughes, 
Civ.App.. 84 S.W.2d 1108, affirmed 
Texas Interurban Ry. Co. v. 
Hughes. Com App.. 58 S.W.2d 448— 
Hawkeye Securities Ins. Co. v. 
Cashion, Clv.App., 293 S.W. 664, re¬ 
versed on other grounds. Com.App., 
299 S.W. 896—Lakeside Irr. Co. v. 
Buffington, Clv.App., 168 S.W. 21. 

3 C.J. p 1383 note 36 

Assignments held snAoient 

Oa.—Pickett v. Farmers' A Mer¬ 
chants’ Bank of Cumming, 96 S.E. 
253, 147 Ga. 674. 

Ill.—Feeney v. Chicago City Ry. Co., 
220 lll.App. 400. 

Mo.—Mahmet v. American Radiator 
Co.. 294 S W. 1014. 

Tex —Bonin v. A. C. Horn Co. of Tex« 
as. Clv.App., 6 S.W.2d 816. 

69. Tex.—McDaniel Bros. v. Wilson, 
Civ App, 70 S.W.2d 618—Money v. 
Dameron, Civ App , 70 S W.2d 291 
—Anderson v Texas Sc N. O R. 
Co, Civ.App., 63 S.W 8d 1079—Lar- 
gent V. Etheridge, Civ App., 13 S.W. 
2d 974—Colclazier v. Moore, Civ. 
App., 6 S W 2d 377—Hill v. Gomez, 
Civ.App , 260 S.W. 618—^W. C. Munn 
Co. V. Westfall. Civ.App.. 197 S.W. 
328. 

S C.J. p 1384 note 37. 

70. Colo.—Craig v. Toteve, 110 P.2d 
1117, 107 Colo. 264. 

Ga.—Empire Cotton Oil Co. v. Con¬ 
tinental Gin Co., 93 S.E. 526, 21 
Ga.App. 16. 

Ill.—Lester v. Bugni, 44 N.E.2d 68, 
316 Ill App. 19 

Ky.—Charles Taylor Sons Co. v. 

Hunt. 178 S.W. 833, 163 Ky. 120. 
Mo.—De Voto v. Fez Const. Co., App., 
271 S.W.2d 199. 

N,J.—Frank Wlrth, Inc. v. Essex 
Amusement Corporation, 178 A. 767, 
116 N.J.Law 228—Shaw v. Vermont 
Marble Co.. 151 A. 864, 107 KJ.Law 
164. 

Brant v. Kleser, 176 A. 318, 18 N. 
J.M1S0. 115. 
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Okl.—White V. Johnson. 229 P. 689, 
103 Okl. 88. 

Tenn.—St. John v. Bratton, 150 S.W. 
2d 727, 26 Tenn.App. 64—Kinnaird 
V, Norris, 160 S.W.2d 722, 25 Tenn. 
App. 60—Shuffleld v. Shuffield, 6 
Tenn App. 482. 

Tex.—^National Life & Aocident Ins. 
Co. V. Kinney, Clv.App., 282 S.W. 
633. 

8 C.J. p 1884 note 88. 

Absence of jury verdict 

Ga.—Greenfield v. Harvey, 11 S.E. 2d 
776. 191 Ga. 92. 

Allegation of control by prior mllng 
Assignment charging that verdict 
was contrary to law because of an 
antecedent ruling on a special demur¬ 
rer to petition, was fatally defective, 
where it failed to allege that ruling 
nece.Msarily controlled verdict and 
record failed to show that verdict 
was so controlled. 

Ga —Childs v. Southern Ry. Co., 16 S. 
E.2d 825, 66 Ga.App. 279. 

Showing particular part of proceed- 
ing 

Assignment that verdict is con¬ 
trary to law must state the particu¬ 
lar part of the proceedings showing 
that such error occurred. 

Tex—Ijargent v. Etheridge, Civ.App., 
13 S.W.2d 974. 

Verdict contrary to Instmotion 

Where the court Instructed that 
plaintiff could recover four thousand 
dollars or nothing, end the Jury re¬ 
turned a verdict for two thousand 
dollars, assignment that the verdict 
was contrary to law properly present¬ 
ed a question on appeal. 

Ind —Kundred v. Bitler, 177 N.B. 346, 
93 Ind.App. 691. 

Objection presented by motion to set 
aside 

On appeal from denial of motion 
to set aside a verdict as contrary to 
law, court could consider question 
even though assignment did not spec¬ 
ify reason why verdict should have 
been set aside. 

Conn.—Nagel v. Modem Inv. Corp., 
46 A 2d 605, 132 Conn. 698. 

71. See supra 5 1264 b. 

72. See supra 9 1264 b. 

73. Ga.—Citizens' & Southern Bank 
V. Selgler, 146 S.E. 485, 167 Ga. 667. 

Georgia Northern Ry. Co. v. 
Sharp, 91 S.E. 1045, 19 Ga.App. 608 
«-Ellis V. XUley, 90 S.E. 724, 18 
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App. 778—Wakefield v. Lee, 90 RE. 
224, 18 Ga.App. 648. 

Iowa.—Heichenbach v. City Trust 
Savings Bank of Boone, 218 N.W. 
903, 206 Iowa 1009. 

Mo.—Federal Chemical Co. v. Farm¬ 
ers Produce Exchange, App., 128 S. 
W.2d 612. 

N.J.—Mancino v. Sampaolo, 4 A.2d 
792. 122 N.J.Law 321—^Renry v. 
Haussling, 176 A. 664, 114 N.J.Xaw 
222—State Highway Commission of 
New Jersey v. Lincoln Terminal 
Corporation, 164 A. 476, 110 N.J. 
Law 190. 

Meyer v. Lagervelt, 164 A. 410. 
9 N.J.Misc. 603—Palladlno v. Halo, 
141 A. 174, 6 N.J.Misc. 872, af¬ 
firmed 148 A. 918, 105 N.J.Law 
246. 

Tex.—Gulf, C. A S. F. Ry. Co. v. Hig¬ 
ginbotham, Civ.App., 173 S.W. 482. 
3 C.J. p 1884 note 41. 

BpeciJloatioa of part of charge 

(1) Assignment of error that the 
verdict was contrary to a specified 
part of the charge does not present 
for decision any legal question. 

Ga.—^Atlantic Coast Line R. Co. v. 
Henderson Elevator Co., 88 S.E. 
101, 18 GaApp 279. 

(2) Assignment that the verdict is 
contrary to excerpts from the charge 
is equivalent to a complaint that the 
verdict is contrary to law, and pre¬ 
sents no legal question 

Ga.—Seaboard Air Line Ry. v. Horn¬ 
ing. 89 S.E. 493. 18 Ga.App. 896. 

74. Mo.—McCahon v. Quick Service 
Laundry Co, App., 263 S.W. 288. 

Tenn.—Yarbrough v. Louisville A N. 
Ry. Co, 11 Tenn.App. 456. 

FolatlAg out coafilot 

Assignment, complaining that the 
verdict is contrary to the law and the 
instructions, but failing to point out 
wherein such conflict exists, does not 
require review. 

Mo.—McCahon v. Quick Service 

Laundry Co., App., 268 S.W. 238. 

75. Mo—Bonnet v. Brotherhood of 
Locomotive Firemen and Engi¬ 
neers, App., 82 S.W.2d 601. 

Tex.—^Aly V. Texas Publication 

House, Clv.App., 6 S.W.2d 286, first 
case. 

3 C.J. P 1384 note 42. 

75.5 Mo.—^De Voto ▼. Fes Const. Co., 
App., 271 S.W.2d 199. 


78« See supra i 1266. 
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Bieiit that tile verdict dioiild have been for defend- 
ant^7^ tiiat **the court erred in refuaing to instruct 
the jury to return a verdict for •defendant,”^* that 
the court erred in not reducing the verdictJ*-*> or 
that the court erred in sustaining a motion to set 
aside the verdict, where the motion was based on 
several grounds.^^ An assignment that the verdict 
is contrary to law and the principles of justice 
and equity is too general to present any question of 
law except that the verdict, for want of any evi¬ 
dence to support it, is contrary to lawJ**® 

An assignment that the verdict is excessive, with¬ 
out stating why it is excessive, will not be no¬ 
ticed,^ ^ especially where the motion for a new 
trial fails to specify wherein the verdict is ex¬ 
cessive nor can the objection that the verdict is 
excessive be considered under an assignment of 
error that the verdict is not sustained by the evi¬ 


dence,®* or was made without due consideration 
therefor and without evidence to support it,®*-* or 
is contrary to law,®* or under an assignment that 
"the court erred in overruling defendant's motion 
for a new trial,”*® or an assignment that the verdict 
is based on an erroneous instruction on the measure 
of damages, on the fact that plaintiff was brought 
into the courtroom on a stretcher, and on misconduct 
in examining plaintiff in the presence of the 
jury.*®'* 

An assignment of one error will not support an¬ 
other and distinct contention.** However, an as¬ 
signment that the verdict is contrary to the law 
is sufficient to support an attack on a negative ver¬ 
dict,*** and to preserve for review the question 
whether the verdict supports the judgment,®**^* 

Answer to special issue. An assignment of error 
complaining that an answer of the jury to a special 


W. Mo.—^Hewlett T. Kandol, App.. i 
89 S.W.2d 468. 

8 C.J. p 1384 noU 44. | 

78. See supra f 1266. 

TSn Iowa.— Price v. MeNaiU. 84 N. 
W.2d 464, 237 Iowa 1120. 

1 

78. Iowa.—^Battln v. Marshalltowii, 
77 K.W. 498, 107 Iowa 760. 

Tex.—^Ft. Worth, eta, R. Co. v. Rob¬ 
inson, 84 S.W. 410, 87 TexCtyJlipp. 
465. 

Ton Ga.—Jackson v. Sapp, 78 S.E. 
2d 23. 210 Ga. 184. 

80ii Cal.—^Boflrue v. Roeth, 876 P. 
1071, 98 C.A. 267. 

Ga.—Standard Oil Co. v. Parrish, 161 
S.E. 641, 40 Ga.App. 814. 

Minn.—Jacobson v. Chicago ds N. W. 
Ry. Co., 22 N.W.2d 466. 821 Minn. 
464. 

Mo.—Stewart v. Southwest Missouri 
R. Co., App., 284 S.W. 104. 

K.J.—Mangone v. Patterson, 189 A. 

17. 104 N.J.Law 182. 

Tenn. — Radnor Water Ca t. Drauffh- 
on, 89 S.W.2d 186, 19 Tenn.App. 
371. 

Tex.—Dreeben v. Whitehurst, Civ. 
App., 45 S.W.2d 706, reversed on 
other grounds, Com.App., 68 S.W. 
2d 1025—WichiU Falls 8b 8. R 
Co. V. Tucker, Civ.App., 861 8.W. 
618—Orange 8b N. W. R. Co. v. Ta¬ 
tum, Civ.App., 261 S.W. 481 — St. 
Lrouis Southwestern Ry. Co. of 
Texas v. Anderson, Civ.App., 806 
8.W. 696, error refused — Andrews 
V. Wilding, Civ.App., 198 S.W. 192, 
error refused— Andrews v. York, 
Ciy.App., 192 S.W. 888—Panhandle 
A S. F. Ry. Co. v. Morrison, Civ. 
App.. 191 S.W. 188—St. iMis 
Southwestern Ry. Co. of Texas v. 
Williams, Civ.App., 170 8.W. 1069. 
8 OJ. p 1884 note 47. 


Assigameats held sattolent 

Cal.—Merrill v. Finigan, 24 P.2d 188, 
188 C.A. 101. 

Mo.—^Mahmet v. American Radiator 
Co., 294 S.W. 1014. 

8 C.J. p 1884 note 47 [c]. 

Asalgiuneat held not Juntlfled by rec¬ 
ord 

Minn.—^Peterson v. Minnesota Power | 
A Light Co., 291 N.W. 706, 207 
Minn. 887. | 

8L Neb.—De Wolf v. Retzlaff, 140 
N.W. 772, 98 Neb. 449. 

Tex. —^Missouri, etc., R Co. v. Pes- 
mire, Civ.App., 160 S.W. 201—Mis¬ 
souri, etc., R Co. v. Goodrich, Civ. 
App., 149 S.W. 1176. 

88. Neb.—De Wolf v. Retzlaff, 140 
N.W. 772, 93 Neb. 449. 

8 C.J. p 1386 note 49. 

However, it has been held that in¬ 
adequacy of verdict may be consid¬ 
ered on an assignment of insufficien¬ 
cy of the evidence to sustain the ver¬ 
dict. 

S.D.—Sayer v. Lee, 170 N.W. 148, 41 
S.D. 262. 

Specification of error, and scope and 
effect of assignment of error, as to 
sufficiency of evidence generally 
see supra 6 1264 b. 

8U Tex.—^Western Telephone Corp. 
of Texas v, McCann. Civ.App., 69 
S.W.2d 466, reversed on other 
grounds 99 B.W.2d 896, 128 Tex. 
682. 

83. Mo.—Ray v. Thompson, 26 Mo. 
App. 481. 

84. Tex,—Evans v. Delk, 9 S.W. 660. 
Specification of error, and scope and 

effect of assignment, as to motions 
for new trial see infra fiS 1274- 
1277. 

84A Mo.—Browne v. Creek, 209 S. 
W.2d 900, 867 Mo. 576. 

88 . Ga.—Mitchell v. Mitchell, 107 S. 
162 


B. 44, 151 Ga. 466—Turner v. Wil¬ 
lingham, 96 S.E. 666, 148 Ga. 274 
—Seaboard Air Line Ry. v. Mc- 
Michael, 85 S.E. 891, 148 Ga. 689. 
Pa.—Philadelphia A Gulf S. S. Co. v. 

Soefflng, 69 Pa.Super. 429. 

Mean eg of speodiying dsnuiges 

(1) Fact that the verdict should 
have specified the damages In solldo, 
instead of finding a certain sum with 
Interest, cannot be raised under the 
general ground that it is contrary to 
the law and the evidence. 

Ga.—Scott v. Davis, 95 S.B. 832, 22 
Ga.App. 32. 

(2) Contention that verdict was 
illegal because it stated principal 
and interest in separate amounts 
could not be raised under general 
grounds of motion for new trial, but 
should have been raised by a special 
assignment of error on the form of 
the verdict. 

Ga.—Smith v. Clayton, 64 S.E.2d 691, 
83 Ga.App. 777. 

Bxoesslvness of verdict 
Asslgmment that verdict was so 
grossly excessive as to evince pas¬ 
sion, prejudice, or caprice on part of 
Jury was without merit where the 
verdict was reduced on suggestion 
of remittitur by trial Judge, and ver¬ 
dict as so reduced was not attacked 
on such ground. 

Tenn.—Chattanooga Ice Delivery Co. 
v. George F. Burnett Co., 147 S. 
W.2d 760, 24 Tenn.App. 636. 
Amount of verdict 
Assignment that evidence does not 
support verdict does not challenge 
amount of verdict. 

Tenn.—^Whitehurst v. Howell, 98 S. 
W.2d 1071, 20 Tenn.App. 814. 

85.B Ind.—Hinds v. McNair, 129 N. 
E.2d 668. 

88.10 Ill.—Carlson v. Avery CO., 196 
111.APP. 262. 



6 C.J.S. 

issue conflicted with the instruction of the court 
directing the jury to answer the special issue, but 
not otherwise identifying the instruction, is insuffi¬ 
cient**-^* 

Findings of jury, A point on appeal that there 
was no evidence, or insufficient evidence, to sup¬ 
port findings of a jury as to the amount of dam¬ 
ages does not present questions as to whether the 
wrong measure of damages was submitted to the 
jury,**-** but only submits the question of the 
sufficiency, or want, of evidence to support the 
findings as to the amount of damages.*®-** 

§ 1271. Report of Referee, Master, Auditor, 
Etc. 

Asslonmentt of error with respect to rulings on the 
report of a master, auditor, etc., should clearly and dls- 
•tlnctly specify the error, and refer to the record and the 
parts of the evidence, relied on. 

Assignments of error to rulings on the report 
of a referee, master, auditor, etc., should point out 
distinctly and clearly the errors complained of,®* 
with proper specification or reference to the record 
and parts of the evidence relied on to sustain the 
assignments;®^ and a general assignment that the 
court erred in sustaining or overruling such a re¬ 
port, without pointing out the particular errors re¬ 
lied on, presents no question for consideration.*® 

The assignment should set out separately and 
particularly each error relied on,®* and a joint 
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assignment of several errors is bad tinless all of 
them are sustained.** 

No appeal can be taken directly from the report 
or ruling of a referee, master, auditor, etc., but 
only from the judgment of the court rendered there¬ 
on, nor can the rulings of the referee be assigned 
as error on appeal from the judgment of the court.*^ 

It has been held that an assignment which does 
not indicate whether an objection was interposed 
to the report of the referee at the trial is insuffi¬ 
cient.*^-* 

Assignments of error in confirming an auditor’s 
report, in approving facts found by the auditor 
from testimony taken from him,®* in confirming the 
auditor’s conclusions of loss,®* in finding, or not 
finding, certain matters stated, without setting forth 
exceptions to the auditor’s report, or rulings there¬ 
on,** which arc not self-sustaining, do not conform 
to the rules and will not be considered. 

§ 1272. Decision, Judgment, Order, or De¬ 
cree 

Astignmtntt of orror with roopoet to Judgmentt, or¬ 
ders, and decreet mutt comply with the rules governing 
assignments of error generally, as by pointing out the par¬ 
ticular error or errors relied on. 

In accordance with the rule, as discussed supra 
§ 1253, an assignment of error to the effect that a 
judgment is erroneous must specifically point out 
the particular ground on which the claim of error 
is based.** This rule has been applied to an assign- 


85.15 Tex.—Largent y. Etheridge, 
Civ.App., 13 S.W.2d 974. 

86.20 Tex.—Texas & N. O. R. Co. v. 
Barnhouse, Civ.App., 293 S W 2d 
261, error refused no reversible 
error. 

85.25 Tex—Texas ft N. O. R. Co. v. 
Barnhouse, supra. 

88. Colo.—Miller v. Zacheis, 178 P. 
2d 431, 116 Colo. 87—Allen v. Bail¬ 
ey. 14 P.2d 1087. 91 Colo. 260. 
Hawaii.—^Nawahl v. First Trust Co. 

of Hilo. 31 Hawaii 958. 

N.C.—Johnson v. Robinson. 88 S.E. 
231. 171 N.C. 194. 

3 C.J. p 1383 note 30—47 C.J. p 692 
note 61 [a]. 

87. Colo.—Miller v. Zacheis. 178 P. 

2d 431, 116 Colo. 37. 

Pa.—Commonwealth v. Traders* & 
Mechajiics* Bank of Pittsburgh, 118 
A. 186. 268 Pa. 626. 

In re Klees’ Estate, 63 Pa.Supor. 

202 . 

8 C.J. p 1888 note 81. 

Bsaot words of mliag 
Assignments of error complaining 
of dismissal of exceptions to findings 
and conclusions of auditor are defeo- 


tlve, where they do not contain In 
totidem verbis the action of the 
court on a particular exception, and 
do not show where the matter re¬ 
ferred to is found in paper books or 
appendix. 

Pa.—Land Title & Trust Co. v. Shoe¬ 
maker, 101 A. 335, 257 Pa. 213. 

88. N.C.—^Thomas v. Carolina Wood 
Products Co.. 140 S.E. 722, 194 N.C. 
729. 

Tenn.—^Nashville Packet Co. y. Ne¬ 
ville, 235 S.W. 64, 144 Tenn. 698. 

3 C.J. p 1383 note 32. 

89. Colo.—^Alexander v. Wellington. 
98 P. 631, 44 Colo. 388. 

3 C.J. p 1383 note 33. 

90. Ala—^Heard v. Heard, 61 So. 848, 
181 Ala. 230. 

Fla—McMillan v. Warren, 52 So. 825, 
59 Fla 678. 

111.—^Huber y. Brown, 148 IlLApp. 
899. 

91. Fla.—McMillan y. Warren, 62 
So. 826, 69 Fla. 678. 

3 C.J. p 1383 note 35. 

91.5 Colo.—Miller v. Zacheis, 178 
P.2d 431, 116 Colo. 87. 
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98. Pa.—^McCullough y. Clawson, 69 
PaSuper. 389. 

93. Pa.—McCullough y. Clawson, 
supra. 

9ft. Pa—^McCullough y. Clawson, 
supra 

95m Alia—^Miller y. Keames, 46 P.2d 
688, 45 Aria 548. 

Cal.—^Lindsey v. Commercial Dis¬ 
count Co., 66 P.2d 896, 12 C.A.2d 
846. 

Colo.—Cunningham y. Snelllng, 16 P. 
2d 718. 91 Colo. 454—Lathrop v. 
John, 215 P. 472. 73 Colo. 304. 
Conn.—^Payloychik v. Lupariello, 127 

A. 18. 101 Conn. 667. 

Oa—Holland v. Holland, 92 S.E. 638. 
147 Oa 82—Cooper v. Ricketson, 91 
S.B. 543, 146 Ga 471—Adams v. 
May, 88 S.E. 928, 145 Ga 234. 
Hasen v. Isaac Fass, Inc., 25 S. 

B. 2d 118, 69 GaApp. 232—Carmi¬ 

chael y. Mobley, 178 S.E. 418, 50 
GaApp. 674—Henneesee v. Jen¬ 
nings. 172 S.B1. 583, 48 GaApp. 188 
—Sampson y. Sampson, 168 S.E. 
826, 44 GaApp. 803—^Dlxon y. 

Ernest L. Rhodes ft Co., 162 S.B. 
716, 44 GaApp. 678—Feckoury y. 
Maloney, 149 S.B. 91, 40 GaApp. 
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197_HU) T. Tonat L. O. Barrta 
Collar 14B BMH 96, St OiLApp. 
tts. 

39ftwali— Z^n r. Koon Chan* 27 
wtJl StS. 

];dAho.^I>«lap T. Lawton* 190 P. 2t2* 
28 Idaho 95. 

Ind.—^Manoourt ▼. Witt el* 140 K.Bl 
428, 88 Itid.App, 818—M. Rninley 
Co. V. Major, 116 N.E. 887* 64 Ind. 
App. 41. 

Iowa.— W, T. Rawleiah Medical Co. 
▼. Bane* 254 KT.W. 18. 218 Iowa 164 
—Fisher v. Skidmore Land Co., 179 
N.W. 162* 189 Iowa 888. 

Mich.—^People for Use and Benefit 
of Toungt y. U. S. Fidelity A 
Guaranty Co. of Baltimore* 249 N. 
W. 20* 263 Mich. 638. 

Mist.—Baton y. Hattiesburg Auto 
Sales Co.* 117 So. 684, 151 Miss. 
211 . 

Mo,—Matthews v. Karnes. 9 S.W.2d 
628, 820 Mo. 962—^Pfotenhauer v. 
Ridffway* 271 S.W. 50. 807 Mo. 629. 

Magee y. Hayden, App.* Ill 6. 
*W.2d 239. 

Neb.’—Currier y. Teske* 164 N.W. 284* 
98 Neb. 660. 

N.J.—Press v. Kllnk* 180 A. 620. 115 
N J Law 475—Majalka v. Jamison. 
180 A. 402, 115 N.J.Law 868—Gol¬ 
den Realty Co. y. Grant Building & 
Loan Ass'n* 160 A 499. 109 N.J. 
Law 129—Diamond Mills Paper Co. 
y. Leonard Hygiene Ice Co.. 113 A. 
139, 95 N.J.Law 640 
N.C.—Eflrd y. Smith, 180 S.E. 681. 
208 N.C. 894—Wilson v. City of 
Charlotta 175 S.E. 806, 206 NC 
866—Clark v. Henderson* 166 S E. 
144, 200 N.C. 86—Morganton Mfg. 
A Trading Co. v. Fay-Seawell Lum¬ 
ber Co., 101 S,E. 214, 178 N.C. 671. 
Okl.—Nease y. National Bank of 
Commerce, at Hugo* 50 P.2d 812* 
174 Okl. 270. 

Or.—^Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 496, 92 Or. 186. 
Pa.—Schuylkill Ry. Co. v. Public 
Service Commission* 109 A. 151, 
265 Pa. 461—Fulton Farmers’ Ass'n 
V. Bomberger* 104 A. 805, 262 Pa. 
43. 

Bechtel v. Combs, 70 Pa.Super. 
603—Commonwealth v. Bird, 69 Pa. 
Super. 601. 

B.D.—State v. Farmers’ Co-op. Pock¬ 
ing Co„ 211 N.W 602. 50 S.D. 627. 
Tenn.—Rigsby v. Marler, 66 S-W.2d 
232* 17 Tenn.App. 136—Hemine Me¬ 
morial Co. V. Creamer* 64 S.W.2d 
876* 16 Tenn App 437. j 

Tex.—Jones-O’Shaughnessy Lumber ^ 
Co. V. Dean, Olv.App., 88 S.W.2d 
667—Earle y. Blankenbecker* Civ. 
App.. 297 S.W. 231—Service Sta¬ 
tion Equipment Co. v. Hewitt, Civ. 
App.* 282 S.W. 286—Tyler County 
State Bank y. Shivers, Ciy.App.. 
281 S.W. 264* afilrroed* Com.App.* 
9 S.W.2d 108—Ellerd y. White* 
Civ.App.* 251 S.W. 274—Hunt v. 
Dunlap* Civ.App., 248 S.W. 760— 
Barrow y. Bement, Civ.App., 239 
278—Ahrens v. Lowther, Civ. 


I App., 128 8.W. 226* error refuged 
I ^Allen y. Wniiami, Cly.App., 218 
I &W. 185* dlemlssed for want of 
Jurisdiction—^Fisher v. Sands, Olv. 
App., 211 S.W. 269—Matheaon v. 
G-B Live Stock Co., Civ.App.. 198 
S.W. 641, error refused. 

Vt—Brown y. Osgood, 156 A. 876, 
104 Vt 87, 

;Wyo.—^Leach v. Frederick* 258 P. 
j 689. 86 Wyo. 121. 

I S C.J. p 1886 note 52. 

OOUuloft 

An assignment that Judgment in 
proceedings for the dissolution of a 
corporation was entered in collusion 
was insufficient as not pointing out 
error. 

S.D.—State v. Farmers* Co-op. Pack¬ 
ing Co., 211 N.W. 602* 60 S.D. 627. 

Bealal of Judgment non obstante 
veredloto 

An assignment of error that the 
court erred in overruling defendant's 
motion for Judgment notwithstand¬ 
ing verdict is too indefinite. 

Iowa.—^Prlce v. McNeill, 24 N.W.2d 
464, 237 Iowa 1120—Dailey v. 

Standard Oil Co., 236 NW. 766, 213 
Iowa 244. 

Tex.—Bauguss v. Bauguss, Civ.App., 
186 S.W.2d 384, refused for want of 
merit 

3 C.J. p 1385 note 53 [a] (14). 

ChMt of Judgment notwithstanding 
Terdiot 

Statute placing a Judgment not¬ 
withstanding the verdict In the same 
class as a directed verdict imposes 
on appellant duty to assign specific 
error negativing every theory pre¬ 
sented by pleadings and evidence, on 
which court could have rightly ren¬ 
dered such Judgment 
Tex —Gonzalez v. Alianza Hispano- 
Amerlcana, Clv.App., 112 S.W.2d 
802, error dismissed. 

Pallnra to give money Judgment 
An assignment that the court erred 
In failing to give a money judgment 
against defendant for conversion of 
certain property will not be consid¬ 
ered, since It does not distinctly 
specify the grounds of error relied 
on. 

Tex.—Service Station Equipment Co 
V. Hewitt, Civ.App., 282 S.W. 280. 

impropriety of any Judgment 

A garnishment case had to be dis¬ 
posed of by a judgment of some 
character, and an assignment of er¬ 
ror, complaining that any judgment 
whatever was rendered, was without 
merit. 

Tex.—Childs v. Gearhart, Civ.App., 
229 S.W. 702. 

Passing on questions without jury 

A general assignment, that the 
judgment of the court passing on 
questions of law and fact with¬ 
out intervention of the jury is error, 
is insufficient. 

Ga.—^Eubanks v. Griffin Inv. Co.* 134 
S.m 760* 162 Ga. 717. 
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pmsmtstioA of fuoki y g s p s At ia 

An assignment that a judgmeutr 
based on conflicting evidenos* was 
rendered without giving couneel time 
to present the essential facts was 
Insufficient where no facts were giv¬ 
en with respect to whether the court 
abused Its discretion In limiting the 
time. 

Ga.—^Fitsgerald v. Woodward, 167 S. 
E. 170* 176 Ga. 109. 

StaSemeut of mere legal proposltiou 
An assignment of error that a re¬ 
turn would not support a judgment 
by default is a mere legal proposi¬ 
tion, and will not be considered as 
an assignment of error. 

Tex.—Tramel v. Guaranty State 
Bank & Trust Co., Civ.App.* 176 S. 
W. 66. 

Assignments hsld snfliolent 

(1) A petition in error may in a 
proper case be held an attack on the 
judgment* and not on the denial of a 
motion for new trial, which was not 
in the record. 

Wyo.—Jones v. Chicago, B. & Q. R. 
Co., 147 P. 608, 23 Wyo. 148. 

(2) Other assignments. 

Ala.—Burgin v. Sugg, 97 So. 216, 210 
Ala. 142. 

Ariz—Miller v. Kearnes, 46 P.2d 
638, 45 Ariz. 548. 

Ga.—Exchange Nat. Bank of Fitz¬ 
gerald V McDonald, 176 S.E. 18, 
179 Ga 464. 

Green v Johns, 72 S E 2d 78, 86 
GaApp 646—Ilennessoe v. Jen¬ 
nings, 172 SE 683, 48 GaApp 188 
—Jones Motor Co. v. Macon Sav. 
Bank, 142 S E. 199, 87 GaApp. 767, 
affirmed Macon Sav Bank v. Jones 
Motor Co., 149 SE 217, 168 Ga. 
805 

Ill.—National Can Co. v. Weirton 
Steel Co., 146 NE 389, 314 Ill 2S0 
Ind—Eckart v Marion, B & E Trac- 
ton Co, 109 N.E 224, 59 Ind App 
217. 

N J—Ahlemeyer v. Miller, 133 A. 880, 
affirmed 137 A. 613, 103 N.J.Law 
617. 

N.M.—Morrison v. First Nat. Bank, 
207 P. 62, 28 NM. 129. 

Tex,—Cleghorn v. Chicago, R. I. & P. 

Ry. Co, Civ.App, 228 S.W 2d 967. 

3 C.J. p 1385 note 62 [a], [b]. 

Assignmeuts held insnflloieut 

(1> An exception to final Judg¬ 
ment, "To which Judgment of the 
court the plaintift excepted and now 
excepts and assigns the same as er¬ 
ror.” 

Ga.—Edwards v. Finley* 103 S.B. 
166* 150 Ga. 200—^Rogers v. Rog¬ 
ers* 108 S.E. 166* 160 Ga. 181— 
Horkan v. City of Moultrie* 89 S.E. 
681* 146 Ga. 688. 

Byers v. City of Atlanta, 42 S. 
E.2d 140, 74 Ga.App. 871—Adams 
v. Black* 120 S.E. 693* 31 Ga.App. 
424. 

8 C.J. p 1885 note 53 [a] (10)* (11). 

(U). 
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ment directed to a judg:ment on a cross action,in the judgment rendered is insufficient,** as are 
a judgment rendered in vacation,**>1* and to an as- assignments to the effect that the court erred in 
sigmncnt complaining of error by the court in re- rendering judgment,**-® in not rendering judg- 
fusing to grant a temporary injunction.**-!® ment,** !* in rendering judgment for one party and 

against another,**-!® or in rendering judgment for 
A general assignment of error that the court erred plaintiff or defendant.**-** 


(2) An aasisnment in partition 
that **the court erred In rendering 
judgment which divested the plain¬ 
tiff of the title to the land in contro¬ 
versy.*' 

Tex.—Allen v. Williams, Clv.App., 
218 S.W. 186, dismissed for want 
of Jurisdiction. 

(8) Assignments that '‘the judg¬ 
ment of the court is not supported 
by the law applicable to the case." 
"the evidence adduced in the trial of 
the case was not sufficient to support 
the findings of the Jury in answer to 
the special Issues submitted by the 
court," and "the judgment of the 
court is not supported by the evi¬ 
dence adduced in the trial of the 
same." 

Tex.—Bauipment Co. v. Luse, Civ. 
App., 260 S.W. 1104. 

(4) In trespass to try title, assign¬ 
ments of error that the court erred 
in rendering judgment on defend¬ 
ant's cross action "because the de¬ 
fendants did not show title to the 
land described in their cross-action," 
and "because such judgment is con¬ 
trary to the evidence," and that "the 
court erred in failing and refusing to 
render and enter judgment in this 
cause for plaintiff for the land sued 
for by him," describing it, and that 
"the court erred in admitting in evi¬ 
dence" certain survey field notes, 
were too general, and failed, as re¬ 
quired by Ct. of Civ App Rules, rules 
24 and 25 (142 S W. xil), to specify 
distinctly the grounds of error relied 
on 

Tex.—Stein v. Roberts, Civ.App., 217 
S.W. 166. 

(5) Other assignments. 

Mass.—Moriarty v King, 67 N.E.2d 
633, 317 Mass. 210. 

Mo.—Gould V. City of Illmo, App., 
108 S.W 2d 418. 

N M.—Goodglon v Commercial Ins. 

Co., 287 P.2d 236, 60 N M. 30. 

Tex.—Grand Lodge Free and Accept¬ 
ed Masons of Texas v. Walker, Civ. 
App., 110 S.W.2d 946—Rice v. Rice, 
Civ.App., 107 S.W.2d 699—Jones- 
O'Shaughnessy Lumber Co. v. 
Dean, Civ.App., 88 S.W.2d 667. 

95.6 Tex.—Producers’ Supply & 
Tool Co. V. Allison, Civ.App., 238 
S.W. 996. 

96.10 Ga.—^Dixon v. Ernest L. 
Rhodes A Co., 162 S.B. 716, 44 Ga. 
App. 678. 

96.10 Okl.—SUndard Stone Co. v. 
Orett-, 168 P. 640, 62 Okl. 696. 


96. Colo.—Cunningham v. Snalling, 
15 P.2d 718, 91 Colo. 464. 

Hawaii.—Ortez v. Bargas, 29 Hawaii 
648. 

Idaho.—Wheeler v. City of Caldwell. 
279 P. 412, 48 Idaho 77—Keltner v. 
Bundy, 288 P. 616, 40 Idaho 402. 
Ind.—Board of Com’rs of Marlon 
County V. Powell, 10 N.E.2d 728, 
212 Ind. 687. 

Matthews v. National Lumber 
Stores, 8 N.E.2d 397, 103 Ind.App. 
450—Shull V. Dunten, 113 N.E. 881, 
62 Ind.App. 602. 

Iowa.—^W. T. Rawleigh Medical Co. 

V. Bane, 254 N.W. 18. 218 Iowa 
164. 

Kan.—Bisagno v. Liane, 211 P.2d 86, 
168 Kan. 153. 

Mich.—People for Use and Benefit of 
Youngs v. U. S. Fidelity A Guar¬ 
anty Co. of Baltimore, 249 N.W. 
20. 268 Mich. 638. 

Mo.—City of Huntsville ex rel. 
Johnson v. Hamilton Estate. App., 
33 S.W.2d 186—Cavanaugh v. 
Dyer, App., 216 S.W. 481. 

N.J.—Del Vecchio v. Shubin Bldg. 

Co.. 139 A. 628. 6 N.J.Mlsc. 1029. 

Okl —Board of Com’rs of Lincoln 
County V. Roark, 292 P. 827, 145 
Okl. 282—Henderson v. Todd, 216 
P. 607, 91 Okl, 18—Hocker v. 

Rackley, 216 P. 161, 90 Okl. 83— 
Nell V Union Nat. Bank of Chand¬ 
ler, 178 P. 659, 72 Okl. 116. 

Or.—Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 496, 92 Or. 186. 
Pa.—King v. Philadelphia Suburban 
Transp. Co, 60 A.2d 34, 160 Pa. 
Super. 26—Lemont v. Meindle, 69 
Pa.Super. 636—^Amarnek v. Rees, 
69 Pa Super. 487. 

S.D.—Hayden v. City of Sisseton, 171 
N.W. 88, 41 S.D. 413. 

Tenn.—Co-operative Stores Co. v. 
United States Fidelity & Guaranty 
Co., 196 S.W. 177, 137 Tenn. 609. 
Tex.—Douglas Oil Co. v. State 
(Whiteside Case), Civ.App., 81 S. 

W. 2d 1064, reversed on other 
grounds 98 S.W.2d 993, 128 Tex. 
324—Burke v. Wagner, Civ.App., 
17 S.W.2d 113—Bull Dog Auto Ins. 
Co. V. Crowley, Civ.App., 281 S.W. 
622—^Wacasey v. Wacasey, Civ. 
App., 279 S.W, 611—^Ahrens v. 
Lowther, Civ.App., 223 S.W. 236, 
error refused. 

Utah.—In re Application 7600 to Ap¬ 
propriate Water, 272 P. 225, 73 
Utah 50. 

Wyo.—Oorpu Jtuim Beeaadiim quot¬ 
ed iB York V. James, 148 P.2d 696, 
600, 60 Wyo. 222—^Poevar v. 

Pearoe, 268 P. 711. 87 WVo. 600—| 
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Leach v. Frederick, 268 P. 669, 8# 
Wyo. 121. 

3 C.J. p 1386 note 68. 

Act la Blgalag judgmeat 
An assignment of error, which le 
merely to the act of the trial court 
in signing the judgment sought to 
be reviewed, is formal, and presents 
no question of law for review. 

N.C.—^Morganton Mfg. A Trading Co. 
V. Foy-Seawell Lumber Co., 101 
S.B. 214, 178 N.C. 671. 

Aeslgameate held eollloieat 

Ariz.—^Kalaf v. Assyd, 130 P.2d 1086, 
60 Ariz. 83. 

Mo.—School Dist. No. 46 v. Stew- 
artsville School Dist, 110 S.W.2d 
309, 232 Mo.App. 631. 

Pa.—Klnsel v. Baird, 66 Pa. Super. 
876. 

Tex.—^Western Union Life Co. of 
Houston V. Ensminger, ClV.App., 
103 S.W.2d 162—^Elevator Co. v. 
Cameron, Civ.App., 206 S.W. 862, 
error refused. 

96.5 Conn.—^Liefeld v. Coffin, 180 A. 
676, 103 Conn. 279—Hine v. Mc- 
Nerney, 116 A. 610, 97 Conn. 308. 
Kan.—In re Young’s Estate, 217 P.2d 
269, 169 Kan. 20—Hamilton v. 

Binger, 176 P.2d 663, 162 Kan. 416 
—Lambeth v. Bogart, 126 P.2d 877, 
156 Kan, 413—Brewer v. Harris, 
76 P.2d 287, 147 Kan. 197. 

N.J.—^Edmondston Supply A Equip¬ 
ment Corporation v. Bislcr Elec¬ 
tric Corporation, 11 A.2d 69, 124 
N.J Law 62. 

N.D.—Comford v. Locken, 61 N.W. 
2d 912. 

Wyo.—Miracle v. Barker, 136 P.2d 
678, 69 Wyo. 92. 

96.10 Okl.—^Watters v. Bradshaw, 
263 P. 87, 123 Okl. 269—Crews v. 
Johnson, 148 P. 77, 46 Okl. 164. 

96.16 Del —Empire Box Corporation 
V. Jefferson Island Salt Mining 
Co, 31 A.2d 240, 8 Terry 268. 

Kan.—In re Pardun’s Estate, 272 P. 
2d 1061, 176 Kan. 668—Gale v. 
Fruohauf Trailer Co., 146 P.2d 126, 
168 Kan 30. 

Okl.—Longest v. Langford, 169 P. 
493. 67 Okl. 165. 

96.20 Colo.—Stone v. Lerner, 195 
P 2d 964, 118 Colo. 446, 4 A.L.R.2d 
97. 

Conn—Berry v. Hartford Nat Bank 
A Trust Co., 7 A.2d 847, 125 Conn. 
616—Hartford-Connecticut Trust 
Co. V. Puritan Laundry of Hart¬ 
ford, 111 A. 149, 96 Conn. 172. 
Idaho.—Oregon Short Line R. Co. r. 
Ballantyne, 282 P. 80, 48 Idaho 861 
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Other assignments of error in a similar vein, such 
as that the judgment was for the wrong party, 
that the court erred in rendering judgment in favor 
of appellant or appellee,®®*®® in rendering judgment 
against plaintiff or defendant,®®*®® in failing to ren¬ 
der judgment for plaintiff or defendant,®®*^® or for 


one defendant on his counterdaim against another 
defendant,®®*®® in entering judgment for one party 
instead of another,®®*®® in rendering judgment in 
favor of one party and against another,®®*®® as 
well as other assignments of error,®®*®® have also 
been held insufficient. 


—Wheeler v. City of Caldwell, 279 
P. 412, 48 Idaho 77. 

Xnd,—Simpson v. Fuller, 51 NJD.2d 
870, 114 lnd.App. 583. 

Kan.—Cimarron Co-op. Faulty Fx- 
chanffe v. Warner, 200 P.2d 288, 
166 Kan. 190. 

Mich.—People for Use and Benefit of 
Youngs V. U. S. Fidelity & Guar¬ 
anty Co. of Baltimore. 249 N.W. 20, 
268 Mich. 638. 

Mo.—^Pfotenhauer v, Rldgway, 271 
S.W. 60, 807 Mo. 629. 

N.J.—^Hartford Accident A Indem¬ 
nity Co. of Connecticut v. Jasov- 
Sky. 187 A. 732. 14 N.J.Mlsc. 814. 
Or.—^Northwest Door Co. v. Lewis 
Inv, Co.. 180 P. 496, 92 Or. 186. 
Tex.—Smith v. Welndorff, Clv.App, 
287 S.W.2d 740—Eldorado Inde¬ 
pendent School Diet. v. Becker, 
Civ.App., 120 S.W. 2d 476, error 
dismissed—Tolbert v. Porter, Civ. 
App., 107 S.W.2d 469—Yater v. 
Texag Bankers' Ass'n, Civ.App., 80 
S.W. 2d 469—^Armstrong v. Mad¬ 
dox, Civ.App., 8 S.W.2d 693—Bald¬ 
win v. Drew, Civ.App., 196 S W. 
636, reversed on other grounds, 
Com.App., 244 S.W. 987. 

8 CJ. p 1385 note 53 Ca] (1). 
Jadirment for certain sum 
Tex.—Tyler County State Bank v. 
Shivers, Civ.App., 281 S.W. 264. 
affirmed, CoraApp., 6 S.W.2d 108. 
06.80 Mo.—Matthews v. Karnes, 9 
S.W.2d 628, 320 Mo. 962. 

Hooper v. Wlneland, App. 131 
B.W.2d 232—Gilbert v. Malan, 100 
S.W.2d 606, 231 Mo.App. 469. 
Oonolnslon 

A statement that the finding and 
Judgment were for the wrong party 
Is a mere conclusion and not suffi¬ 
cient assignment of error required 
by rule of court. 

Ma—City of Huntsville ex rel. John¬ 
son V. Hamilton Estate, App., 33 
S.W.2d 185. 

96.30 Idaho.—In re Skinner's Es¬ 
tate, 282 P. 90, 48 Idaho 288— 
South Side Live Stock Loan Co. 
V. Iverson, 263 P. 481, 46 Idaho 
499. 

Ind.—Humes v. Leary, 5 N.E 2d 663, 
103 lnd.App. 121. 

Iowa.—Union Bank A Trust Co. of 
Stanwood v. Willey, 24 N.W.2d 
796, 237 Iowa 1260. 

8 C.J. p 1385 note 63 [a] (8). 

O6A0 Idaho.—Delap v. Lawson, 190 j 
P. 262, 83 Idaho 96. j 

Xnd.—Income Guaranty Co. v. Zie¬ 
linski, 21 N.F.2d 87, 107 Ind.App. 

248. 


Iowa.—^W. T. Rawlelgh Medical Co. v. 
Bane, 264 N.W. 18. 218 Iowa 154. 

Kan.—^Heniff v. Clausen, 121 P.2d 
196, 164 Kan. 717. 

N.J.—^Miller v. Newark Hardware 
Co., 170 A. 669, 112 N.J.Law 800. 

Okl.—Nelson v. Reynolds, 158 P. 301. 
59 Okl. 168. 

Tenn.—Co-operative Stores Co. v. 
United States Fidelity A Guaranty 
Co., 195 S.W. 177, 137 Tenn. 609. 

Tex.—Mims v. Foster, Civ.App., 186 
S.W. 988. 

3 C.J. p 1385 note 63 [a] (5). 

96.40 Colo.—Cunningham v. Snell- 
ing, 16 P.2d 713, 91 Colo 454. 

Del.—Empire Box Corporation v. 
Jefferson Island Salt Mining Co., 
31 A.2d 240. 3 Terry 268. 

Kan—Poteet v. Simmons, 240 P.2d 
147, 172 Kan. 310. 

Okl.—Nease v. National Bank of 
Commerce, at Hugo. 60 P.2d 312, 
134 Okl, 96—Carolina v. Mont¬ 
gomery, 177 P. 612, 74 Okl. 121. 

Judgment for certain snm 

N J —Sachs Quality Furniture v 
Hailey, 41 A.2d 13, 23 NJ.MIsc. 
228. 

96.45 N.J.—^New Jersey Mfrs. Cas¬ 
ualty Ins. Co. V. Bersick, 194 A 
438, 119 N.J.Law 68, 

96.50 N.J.—Central Surety A Insur¬ 
ance Corp. V. White Bus Co., 187 
A. 914, 117 N.J.Law 299—Majaika 
V. Jamison, 180 A. 402, 115 N.J. 
Law 368—Caspert v. Empire Fur¬ 
niture Co., 178 A. 66, 114 N.J.Law 
646—Cohn v. Passaic Nat Bank A 
Trust Co., 162 A 666, 109 N.J.Law 
449— Corpus Juris cited ia Eckert 
v. Nazzaro, 160 A. 426, 426, 109 
N.J Law 136 

Casale v. Public Service Electric 
A Gas Co., 177 A. 663, 13 N.J.Misc. 
266. 

Tex.—Benavides v. Garcia, Civ.App., 
283 S.W. 611, affirmed, Com.App., 
290 S.W. 739. 

3 C.J. p 1385 note 53 [a] (4). 

96.55 Ariz.—Campbell v. King, 222 
P.2d 980, 71 Ariz. 1—Gold v. Kil¬ 
leen. 69 P.2d 800, 60 Ariz. 126. 

Kan.—Smith v. Kansas Transport 
Co., 238 P.2d 663, 172 Kan. 26. 

N.J.—^Assin v. Travelers' Indemnity 
Co., 176 A. 718, 114 N.J.Law 425— 
Golden Realty Co. v. Grant Build¬ 
ing A Loan Ass'n, 160 A. 499, 109 
N.J.Law 129. 

Greenblatt Coal Co. v. Jacobs, 
170 A 618, 12 N.J.Misc. 176. 

Okl.—Connelly v. Adams, 162 P. 
607, 62 Okl. 382. 
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S,D.—Hayden v. City of Sisseton, 
171 N.W. 88, 41 S.D. 418—Ander¬ 
son V. Standard Acc. Ins. Co. of 
Detroit, Mich., 156 N.W. 1, 86 S.D. 
390. 

Tex.—Battles v. Cranflll, Glv.App., 
34 S.W.2d 1103. 

96.60 Colo.—^Newton Lumber Co. v. 

Oberto, 63 P.2d 456, 99 Colo. 430. 
Del.—^Empire Box Corporation v. 
Jefferson Island Salt Mining Co., 
31 A.2d 240, 3 Terry 268. 

Ga.—^Hulsey v. Cedartown Textiles, 
68 S.E.2d 709, 208 Ga. 666. 

Mo.—Gould V. City of lllmo, App., 
108 S.W.2d 418. 

N.M.—Sanchez v. Bernalillo County, 
267 P.2d 909, 67 N.M. 217. 

Tenn.—Julian v. American Nat. 
Bank, 106 S.W.2d 871, 21 Tenn. 
App. 137. 

Tex.—Jordan v. Madison, Civ.App., 
260 S.W.2d 228—John P. Clark A 
Co. V. Morgan, Civ.App., 106 S.W. 
2d 732. 

Fartioular assigumeuts 

(1) That the court erred In find¬ 
ing issues for plaintiff and render¬ 
ing the Judgment. 

Conn.—Bridgeport Hydraulic Co. v. 
City of Bridgeport, 130 A, 164, 103 
Conn. 249. 

(2) That the court erred in falling 
to direct Judgment for plaintiff and in 
directing Judgment for defendant. 
N.J.—^American Tarso Co. v. Advanc¬ 
ed Products Ass'n, 176 A 716, 13 
N.J.Misc. 165. 

(3) That the court erred in hold¬ 
ing that defendants were entitled to 
Judgment on the pleadings and evi¬ 
dence, since such pleadings and evi¬ 
dence were sufficient to entitle plain¬ 
tiff to Judgment. 

Tex.—Sample v. Drake, Civ.App., 224 
S.W. 555, dismissed for want of Ju¬ 
risdiction. 

(4) Under Gen.St.(1902) $ 798, an 
assignment of error in the form of a 
query as to whether the court erred 
in rendering Judgment in favor of one 
defendant is insufficient. 

Conn.—Hoyt v. Stuart, 96 A 166, 90 
Conn. 41. 

(6) That trial court erred In ren¬ 
dering a take-nothing Judgment 
against appellant as to all relief 
sought, whereas, as a matter of law, 
under the evidence appellant was en¬ 
titled to a portion of such relief. 
Tex.—Mlguez v. Migues, Civ.App., 221 
S.W.2d 293. 
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A general assignment that the court erred may, 
however, be sufficient in cases where only a single 
issue is involved,or where it is patent on the face 
of the record that the judgment rendered is clearly 
contrary to law,®^ or where the final judgment is 
excepted to merely for the purpose of reaching a 
controlling error involved^ in an antecedent ruling, 
in which case a general assignment to the judg¬ 
ment,® ® in conjunction with special exceptions to 
antecedent rulings,is deemed sufficient. Also, 
on appeal from an intermediate court sitting as a 


court of review, a general assignment that the court 
of review erred in giving judgment may be sufficient, 
although it would not be sufficient if the reviewing 
court were sitting as a court of the first instance.^ 
An assignment complaining of the insufficiency of 
a verdict to support a judgment does not present 
fundamental error.!*® 

An assignment is ordinarily regarded as too gen¬ 
eral where it is merely to the effect that the judg¬ 
ment is contrary to the law,® or to the law and the 


97. Ala.—^Morgan Plan Co. v. Ac¬ 
counts Supervision Co., 41 So. 2d 
424, 84 Ala.App. 457, certiorari de¬ 
nied 41 So.2d 428, 252 Ala. 473. 

Ga.—Robinson v. T. A. Bryson & 
Sons, 166 S.E. 158, 45 Ga.App. 440— 
Ocilla Southern R. Co. v. Morton. 
87 S.E. 1088, 17 Ga.App. 703. 

Wyo.—Oorpus Juris Bsonadum aaot- 
•d in York v. James, 148 P.2d 696, 
600, 60 Wyo. 222. 

3 C.J p 1386 note 64. 

98. Conn.—^Waterbury Lumber, etc., 
Co. V. Hinckley, 62 A. 739, 76 Conn. 
187. 

Miss.—Chatman ▼. Carter, 46 So.2d 
841, 209 Miss. 16. 

Wyo.—Corpus Juris Seoundum quot¬ 
ed in York v. James, 148 P.2d 696, 
600, 60 Wyo. 222. 

3 C.J. p 1386 note 56. 

99. Ga—Williams v. Seaboard Air 
Line Ry. Co., 141 S.E. 806, 166 Ga. 
655. 

House V. American Discount Co., 
120 SE. 701, 31 GaApp. 396. 
However, if exception be taken to a 
final Judgrment as being: erroneous in 
itself, the asslg'nmcnt of error should 
specifically set forth the errors com¬ 
plained of. 

Ga.-—Miller Service v. Miller, 48 S E. 
2d 761, 77 Ga.App. 413—House v. 
American Discount Co., 120 S.E. 701, 
31 Ga.App. 396. 

Where no exceptions in any form 

were presented to an antecedent rul- 
ing, an assignment of error on the 
final verdict and Judgment was too 
general to raise any question for de¬ 
cision. 

Ga.—House v. American Discount Co., 
supra. 

99.5 Ga.—Lyndon v. Georgia Ry. & 
Electric Co., 68 S.E. 1047, 129 Ga. 
863. 

Miller Service v. Miller, 48 S.E. 
2d 761, 77 Ga.App. 413—^Wilkes v. 
Arkansas Fuel Oil Co., 6 S.E.2d 
269, 60 Ga.App. 776. 

L N.J.—^Ahlemeyer v. Miller, 133 A. 
880, affirmed 137 A. 648, 103 N.J. 
Law 617—Cohn v. Passaic Nat. 
Bank & Trust Co., 162 A. 665, 109 
N.J.Law 449—^Van Horn v. Huegel, 
189 A. 28, 104 N.J.Law 106. 

1.6 Tex.—Hartford Accident A In¬ 
demnity Co. y. Clark, Clv.App., 126 


S.W.2d 799, error dismissed. Judg¬ 
ment correct. 

2. Arlz.—Wells v. Lytle, 130 P.2d 
910, 69 Arlz. 641—Merry man v. 
Sears, 72 P.2d 943, 60 Arlz. 412— 
Arizona Realtors v. Lester, 229 P. 
90, 26 Ariz. 678—Pinal County v. 
Helner, 209 P. 714, 24 Arlz. 346. 
Colo.—Smookler v. Nicoll Bros. Oil, 
69 P.2d 306, 100 Colo. 687—Newton 
Lumber Co. v. Oberto, 63 P.2d 466, 
99 Colo. 430—Buchanan v. Burgess. 
62 P.2d 466, 99 Colo. 307. 

Ga.—Price v. Stewart, 74 S.E.2d 458, 
209 Ga. 632—^Vick v. Farmers & 
Merchants Bank of Coolldge, 70 S.E. 
2d 764. 209 Ga. 77—Kent v. Shan¬ 
non, 70 S.B.2d 376, 209 Ga. 8—La¬ 
nier V. Gay, 28 S.E.2d 579, 197 Ga. 
187—Carpenter v. State ex rel. 
Hains, 21 S.E.2d 643, 194 Ga. 396— 
Greenfield v. Harvey, 11 S.E.2d 776, 
191 Ga. 92—Cates v. Duncan, 179 S. 
E. 121, 180 Ga. 289—Williams v. 
Visualizit, Inc., 171 S.E. 663, 177 
Ga. 832. 

Williams v. Edwards, 60 S.E.2d 
638, 82 Ga.App. 76—Southern Cot¬ 
ton Oil Co. V. Ocilla Oil & Fertilizer 
Co. 41 S.E.2d 326, 74 Ga.App. 740 
—Childs V. Southern Ry. Co., 16 S. 
E.2d 825, 66 Ga.App. 279—Hennes- 
see V. Jennings, 172 S.E. 583, 48 Ga. 
App. 188—Mobley v. Morris, 164 S. 
E. 167, 46 Ga.App. 201—Beavers 

V. Bank of Commerce, 168 S.E. 637, 
43 Ga.App. 187—Thompson v. Sa¬ 
vannah Bank & Trust Co., 148 S.E. 
621, 39 Ga.App. 809—Porcher v. 
Harvley, 111 S.B. 690, 28 Ga.App. 
496. 

Hawaii.—^Watumull v. Borthwlck. 84 
Hawaii 84—^Zen v. Koon Chan, 27 
Hawaii 369. 

Ind.—State ex rel. Johnson v. Boyd, 
28 N.E.2d 256, 217 Ind. 348. 

Hooser v. Ostien, App., 133 N.E. 
2d 83—La Salle Extension Univer¬ 
sity V. Kronewitter, 86 N.E.2d 707, 
119 Ind.App. 341—Palmer v. An¬ 
drews, 159 N.E. 166, 87 Ind.App. 

I 364—Charters v. Miller, 140 N.E. 

441, 80 Ind.App 244. 

Mo.—Phelps V. Dockins, App., 234 S. 

W. 1022. 

Neb.—Currier v. Teske, 164 N.W. 234, 
98 Neb. 660. 

N.J.—Manfra v. Paterson Sav. Inst., 
18 A.2d 605, 126 N.J.Law 98—Mer- 
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Fill V. Wlnans, 182 A. 842, 116 IT.J. 
Law 90—Frankowskl v. Lawrence 
Motor Car Co., 176 A. 397, 114 N.J. 
Law 326—State Board of Medical 
Examiners of New Jersey v. Cita- 
rella, 174 A. 24, 113 N.J.Law 210— 
Miller V. Newark Hardware Co„ 
170 A. 669, 112 N.J.Law 300—Stassi 
V. De Fronzo, 163 A. 907, 110 N.J. 
Law 35. 

Johnson v. Jersey Central Power 
& Light Co., 180 A. 669, 13 N.J.Misc. 
746—Bloch V. Egert, 172 A. 528, 12 
N.J.Misc. 446—Dooling v. Dragrin, 
130 A. 622, 3 N.J.Misc. 1073. 

Okl.—^Monahan v. Cornelson, 231 P. 
1071, 184 Okl. 96—White v. Johnson. 
229 P. 589, 103 Okl. 88. 

Tenn.—^Anderson v. Volz Const. Co., 
191 S.W.2d 436, 183 Tenn. 169. 

St. John V. Bratton, 160 S.W.2d 
727, 26 Tenn.App. 64—^La Follette 

V. State, 64 S.W.2d 857, 16 Tenn. 
App. 404—Brown v. Travelers Ins. 
Co., 1 Tenn.App. 413. 

Tex.—^Arana v. Gallegos, Civ.App., 284 
S.W.2d 968—Smith v. Temple Lum¬ 
ber Co., Civ.App., 44 S.W.2d 388— 
Boffa V. Hebert, Civ.App., 42 S.W. 
2d 624—^Hartford Fire Ins. Co. v. 
Clements, Civ.App., 34 S.W.2d 866 
—King V. King's Unknown Heirs, 
Civ.App., 16 S.W.2d 160, reversed 
on other grounds, Com.App., 34 S. 

W. 2d 804—Security Union Casualty 
Co. V. Peer Oil Corporation, Civ. 
App., 1 S.W.2d 1109—Dryden v. 
Treat. Civ.App., 1 S.W.2d 759— 
Phoenix Furniture Co. v. David, 
Civ.App., 292 S.W. 267—Service Sta¬ 
tion Equipment Co. v. Hewitt, Civ. 
App., 282 S.W. 286—Central Lum¬ 
ber Co. V. Pall, Civ.App., 264 S.W. 
613—Pawloskey v. Kusch, Civ.App., 
223 S.W. 496—Washington v. Giles, 
Civ.App., 220 S.W. 489—Shuler v. 
City of Austin, Civ.App., 201 S.W. 
446. 

Utah.—Coates v. Allen, 66 P.2d 612, 
88 Utah 646. 

3 C.J. p 1386 note 66. 

BxosptioBal oases 

(1) An assignment of error that 
the Judgment is contrary to law is 
good as applied to a Judgment sus¬ 
taining a general demurrer to the 
petition on ground that it states no 
cause of action. 







<Nr td the evidence,• or to Ac law and Ae 
^deitice;^ Aat Ae judgment is contrafy to the law, 
:^traf 7 tjo Ac evidence, and contrary to Ae pre¬ 
ponderance of evidence,* or contrary to Ae law and 
evidence and unauAorized by Ae pleadings.* Sim¬ 
ilarly, assignments that the judgment is not war¬ 
ranted by the pleadings and findings Aat it is con¬ 
trary to Ae law and the evidence, and that judg¬ 
ment should have been rendered for appellant;* 
that the judgment is contrary to law and against 
Ae preponderance of the evidence, which is in itself 
conflicting, incompetent, and insufficient;* Aat the 
judgment is not a proper conclusion from the plead¬ 
ings and facts found, where error does not neces¬ 
sarily appear on the face of the record;^* or Aat 
Ae judgment shows on its face illegality, as fully 
appears from Ae execution on and by virtue of 


which the lands weto sold,^^ are also tonaidered to 
be too general. 

However, a purely negative judgment may be ap¬ 
pealable as contrary to law when, in its general 
scope and meaning, it is contrary to the principles 
of law applicable to the case and not merely defec¬ 
tive in some particular.^!-* Also, an assignment of 
error that on the findings of fact, and the record as 
a whole, the judgment of the lower court is con¬ 
trary to law has been held to be sufficiently defi- 
nite.ii*io 

As in oAer cases, assignments of error as to judg¬ 
ments should be separately assigned.!* 

The general rule, discussed supra § 1255, that the 
contentions considered will be controlled by the as¬ 
signments of error and that assigning error to one 
ruling or decision raises no question as to the cor- 


Ga.-^rt V. Lee, 114 S.E. 644, 29 Oa. 

App. 262. 

(2) Where the bill of exceptions 
•hows that the question submitted 
was purely one of law, an assign¬ 
ment of error, within thirty days 
from a directed verdict, alleffina the 
verdict and Judgment to be error. Is 
auffloient, as excepting to Judgment 
as contrary to law. 

Ga.—1 M. Scott & Co. v. Ward, 94 S. 

B. 863, 21 Ga.App. 636. 
a C.J. p 1386 note 66 [b]. 

(8) An assignment that the Judg¬ 
ment is contrary to law Is good with¬ 
in certain limits, and the appellate 
court may examine the pleadings and 
findings; but a Judgment within the 
Issues of the pleadings and in ac¬ 
cord with the findings is not contrary 
to law. 

Okl.—T. M. Dover Mercantile Co. v. 

Gates, 277 P. 231, 136 Okl. 197. 

(4) A specification that the Judg¬ 
ment for plaintiff is contrary to law 
Is insufficient to present anything 
more than mere general error for re¬ 
view. 

K.J.—Greenblatt Coal Co. v. Jacobs, 

170 A. 618, 12 N.J.Misc. 176. 

(6) Where no question of fact was 
before trial court when Judgment 
was rendered, a general assignment 
of error was sufficient. 

Ga.—Gibbs v. Forrester, 60 S.E.2d 818, 

204 Ga. 646. 

King V. Tilley, 26 S.E.2d 292, 69 

Ga.App. 661. 

(6) Assignment on a final Judg¬ 
ment as being contrary to law is suf¬ 
ficient to sustain exceptions to pre¬ 
vious rulings in so far as they may 
enter into and effect final Judgment. 
Ga.—Baker v. Decatur Dumber & Sup¬ 
ply Co., 87 S.B.2d 89, 211 Ga. 610. 

(7) Assignment of error, that Judg¬ 
ment was contrary to law and an 


abuse of discretion of the court, 
brought before supreme court for re¬ 
view only questions passed on by tri¬ 
al court. 

Ga.—Rogers v. Taintor, 28 8.B.2d 708, 
199 Ga. 192. 

(8) Other cases. 

Ga.—Gibbs v. Forrester, 60 S.B.2d 
318, 204 Ga. 646-~Tilley v. King, 9 

S.B.2d 670, 190 Ga. 421. 

aostake of law 

Grounds for appeal that the court 
mistook the law in rendering the 
Judgment are too general under the 
rules for consideration. 

Conn.—Rablnovitch v. Brooks, 127 A. 
921, 102 Conn. 764—Olesen v. Beck- 
anstin, 107 A. 614, 98 Conn. 614. 
Support by verdict 
An assignment of error that ''the 
Judgment of the court is contrary to 
the law and is not supported by the 
verdict of the Jury,’* is too general 
for consideration. 

Tex.—Lake v. Jones Lumber Co., Civ. 
App., 283 S.W. 1011. 

2.6 Tenn.—Plastic Products Co. v. 
Cook Truck Lines, Inc., 260 S,W.2d 
178, 196 Tenn. 463. 

Tex.—Threadgill v. Threadgill, Civ. 
App., 124 S.W.2d 929. 

3. See supra S 1264 b. 

4. See supra 9 1264 b. 

5. See supra I 1264 b. 

6. Arlz.—^Reid v. Van Winkle, 262 
P. 189, 81 ArU. 267. 

Tex.—^Aly v. Texas Publication 
House, Civ.App., 6 S.W.2d 286 (first 
case)—Standard Savings A Loan 
Ass'n V. Snyder-Bell Grocer Co., 
Civ.App., 4 S.W.2d 98. 

OoaslAeratlo& dlscretiOBary 
While assignments that the Judg¬ 
ment Is unsupported by evidence or 
pleading should ordinarily be specif¬ 
ic, general assignments were review- 
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able in the dlscretlos of the appel¬ 
late court, where the question was 
clearly raised in appellant's brief 
giving appellees the opportunity of 
replying, and no motion for a new 
trial was filed or required, so that 
specific assignments would not have 
changed the situation. 

Tex.—^La Beaume v. Smith, Albln & 
Peay, Civ.App., 247 S.W. 628, 

7. Vt.—Brown v. Osgood, 166 A, 876, 
104 Vt 87. 

8. Tex.—Groesbeck v, Wiest, Civ. 
App., 167 S.W. 268 

8. See supra S 1264 b. 

10. Conn.—^Walker v. Water bury, 69 
A. 1021, 81 Conn. 13. 

11. Tex.—^Atcheson v. Hutchison, 61 
Tex. 223. 

Enforoing illegal contract 
An assignment of error that the 
court committed fundamental error 
in rendering Judgment compelling de¬ 
fendant to carry out an illegal con¬ 
tract was too general and InsufllciGnt 
as a proposition as not pointing out 
wherein the contract was illegal. 

Tex—Central Lumber Co. v. Fall, 
Civ.App., 264 S.W. 613. 

11.5 Ind—Warren Co. v. Exodus. 64 
N.B.2d 776, 114 Ind.App. 661. 

11.10 Kan —Board of Com'rs of Mar¬ 
ion County v. Clark, 138 P.2d 449, 
167 Kan. 132. 

12. CMcl.—W. T. Rawlelgh Co. v. 
Riggs, 252 P. 428, 123 Okl. 42. 

Tex.—International - Great Northern 

R. Co. V. Miner, Civ.App., 64 S.W.2d 
216. 

AssigiimeBk held multtfarlaas 
Tex.—^Dutton v. Kinsey, Civ.App., 124 

S. W. 2d 446—Grand Lodge Free and 
Accepted Masons of Texas v. Walk¬ 
er, Civ.App., 110 S.W.2d 946—Ed¬ 
wards v. West Texas Hospital. Civ. 
App., 107 8.W.2d 729. 
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rectness of another applies with respect to the as¬ 
signments of error to judgments.^* 

Amount of recovery. Assignments of error with 
respect to the amount of recovery allowed in a 


judgment should comply with applicable rules of 
practice and should ordinarily be specific in pointing 
out the alleged errors.i^ If the basis of the appeal 
is error in the judgment in calculation, it must be 


ISi Ga.-*-*Harals<m v. Seminole Bot¬ 
tling Co„ 4 8.B.2<1 462. 188 Ga. 600 
—Sima V. Boyd. 170 S.B. 876. 177 
Ga. 466. 

Burch V. Old Nat. Bank & Trust 
Co.. 160 S.E 461, 40 Ga.App. 497— 
Branon v. Ellbee Pictures Corpora¬ 
tion. 160 S.E. 168. 40 Ga.App. 460— 
Youngblood V. Armour Fertilizer 
Works. 99 S.E. 814. 23 Ga.App. 731. 
III.—Village of Oak Park v. Hulbert, 
188 N.E. 678. 807 111. 270. 

Ind.—Gray v. Gray, 176 N.E. 105, 202 
Ind. 486. 

Aufderhelde v. Howard. 117 N.E. 
212. 65 Ind App 286. 

Ky.—Farmers* Bank & Trust Co.'s 
Receiver v. Brown, 61 S,W.2d 628, 
249 Ky. 820, 91 A.L.R. 323. 

N M —Kershner v. Trinidad Mill. & 
Min. Co.. 189 P. 668, 26 N.M. 73. 
N.C.—McCoy V. Wachovia Bank & 
Trust Co., 169 S.E. 644, 204 N C. 
721—Roberts v. Burton. 138 S E. 
348, 194 N.C. 19. 

Okl.—Harrold v. Wichita Falls & N. 

W Ry. Co., 143 P. 40. 48 Okl. 362. 
Pa.—Riddell v Philadelphia Rapid 
Transit Co., 80 Pa.Super. 176. 

Tex.—Prince Line, Limited, of New 
Castle, England, v. Steger, Clv.App,, 
210 S.W 223, error refused—Con¬ 
tinental Oil & Cotton Co. V. Steele, 
Clv.App, 186 S.W. 269, error re¬ 
fused. 

3 C.J. p 1387 note 64. 

Form of Judgment 

Ind.—Mullet v. Blaine, 16 N.E.2d 981, 
105 Ind.App. 666. 

Absence of evidence 

An assignment of error, that the 
Judgment rendered was contrary to 
law because there was no evidence or 
facts before the court when Judg¬ 
ment was rendered, is not eaulvalent 
to a showing that there was no evi¬ 
dence, It being merely an assertion of 
a reason for assignment of error. 

Ga.—Hamilton v. Kinnebrow. 181 S. 
E. 470, 161 Ga. 495. 

Date of tiling Judgment 
Where plaintiff in error did not as¬ 
sign as error that the Judgment was 
not filed until after the end of the 
term next succeeding that at which 
the trial was had, he waived consid¬ 
eration of the Question by the review¬ 
ing court. 

Conn.—Borden v. Town of Westport, 
151 A. 612, 112 Conn. 162. 

Xvldeaoe supporting verdlot 
Assignments of error that the court 
erred in rendering Judgment because 
the verdict of the Jury was unsup¬ 
ported by evidence or contrary to 
the weight of the evidence will be 
cverruled. since the Judgment must 


follow the verdict, however errone¬ 
ous it may be. and even though the 
verdict may be subject to attack on 
the same grounds. 

Tex.—Blackmon v. Texas Securities 
Co., Clv.App., 196 S.W. 690. 

Finality of Judgment 
An assignment that the court erred 
In overruling plaintiff's motion to set 
aside the Judgment and to retry the 
case, because the Judgment did not 
dispose of all the parties or issues, 
was not sufficient to present the 
question whether the Judgment was 
final. 

Tex.—Banks v. Blake, Clv.App., 171 
S.W. 514. 

Pleadings supporting Jndgmsnt 

The question whether the Judg¬ 
ment was Justified on the pleadings 
was not properly before the appel¬ 
late court, where not raised by as¬ 
signment on the charge as made. 

Conn.—Fernandez v. Thompson, 182 
A. 896. 104 Conn. 366. 

Propriety of Judgment 
Under assignment of error after 
Judgment dismissing action on ground 
that evidence failed to support peti¬ 
tion, sole question for determination 
was whether Judgment complained 
of. construed as one of nonsuit, was 
proper 

Ga—Edmonds v. Atlanta Newspa¬ 
pers, 87 S.E 2d 415, 92 Oa.App. 16. 
Agreed statement of facts 
An assignment of error, based on 
exception to signing of Judgment, 
presented only question of whether 
agreed statement of fact, on which 
controversy without action was pred¬ 
icated, supported the Judgment ren¬ 
dered. 

N.C.—Resort Development Co. v. Par- 
mele, 71 S E 2d 474, 236 N.C. 689. 

14. Ill.—Trego v. Cunningham’s Es¬ 
tate. 108 N.E, 850, 267 111. 367. 

Ky.—Elkhom Piney Coal Mining Co. 

v. Elvove, 36 S.W.2d 3, 237 Ky. 670. 
S.D.—Johnson v. Fidelity A Deposit 
Co. of Maryland, 247 N.W. 794, 61 
S.D. 207—In re State Bank of Man¬ 
chester. 206 N.W. 231, 49 S.D. 102. 
Tex. — Panhandle & S. F. Ry. Co. v. 
Matsler, Civ App., 206 SW. 165— 
Echols Bros. v. Stevens, Clv.App., 
196 S.W. 865. 

Wash.—Buob v. Feenaughty Machin¬ 
ery Co., 103 P.2d 826, 4 WaBh.2d 
276. 

Snor aot alleged 

In a partition suit, error, if any, in 
charging the surviving husband with 
the entire sum taken by him from 
the separate funds of his children 
and applied on the purchase price of 
community property, his deceased j 
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wife’s share which was inherited 
by his children, could not be review¬ 
ed on an assignment of error alleg¬ 
ing error, in that the Judgment was 
contrary to law In fixing a lien on 
his homestead in their favor to se¬ 
cure such sum, instead of determin¬ 
ing their interest in said property in 
amount. 

Tex.—^Leach v. Leach, Clv.App., 288 
S.W. 287. 

Improper items 

(1) Where the particular items ap¬ 
pellant claimed should have been ex¬ 
cluded from recovery were not point¬ 
ed out, the court would not search 
through the record to find them. 

Ky.—Elkhorn Piney Coal Mining Co- 
v. Elvove, 86 S.W.2d 3, 237 Ky. 679. 

(2) An assignment of error com¬ 
plaining of the allowance of credit 
to the seller for resale of an item 
which was charged by brokers for 
reconditioning the cotton does not 
show error where the only item of 
that amount was in an account intro¬ 
duced in evidence without objection, 
and there was no reference in the as¬ 
signment, proposition, or statement to 
identify the item assailed in the court 
of appeals. 

Tex.—Nicholson & Rasbury v. Wil¬ 
son, Civ.App., 240 S.W. 614. 

Separate assignments 

Appellant assigning want of evi¬ 
dence of substantial damages to ap¬ 
pellee as ground for reversal of Judg¬ 
ment is not precluded from attacking 
the Judgment as excessive by failure 
to assign such error separately. 

Tex.—Southland Greyhound Lines v. 
Ashby, Clv.App., 80 S.W.2d 446. 

Want of evldenoe 

The amount of damages may be 
questioned by appropriate assign¬ 
ment of error without an assignment 
that there was no evidence to support 
the verdict. 

Tenn.—Gulf Refining Co. v. Frasier, 
83 S.W.2d 285, 19 Tenn.App. 76. 

Assignments held snfflolent 

(1) Specifications showing that in 
a suit for breach of contract payable 
in ten yearly Installments, the court, 
over defendants' objections, refused 
to limit recovery to two installments 
defendants failed to pay, sufllciently 
raised the propriety of Judgment for 
all installments. 

N.J.—^Vanderhoof v. Crosby, 166 A. 
887, 11 N.J.Misc. 889. 

(2) An assignment of error that 
the court erred In not rendering 
Judgment for plaintiffs In a larger 
amount may be good wbeu supported 
I by other portions of the record. 
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^inted out in what the error consists and, under 
«a assignment that "the verdict is not supported by 
sufficient evidence/' the amount of a counterclaim 
or set-off not pleaded cannot be deducted from the 
verdict.1® An assignment of error that the judg¬ 
ment is excessive,or that the damages are clearly 
excessive and contrary to law, where the assign¬ 
ment is not expressed to be grounded in any error 
in point of law,17*5 will be held too general. 

The question of whether or not the judgment is 
excessive is not raised by an assignment of error 


that the court erred in rendering judgment for plain¬ 
tiff that "the judgment is excessive under the 
evidence that the judgment or verdict is not 
sustained by the evidence that “if the plaintiff 
is entitled to anything, the judgment is for a much 
greater sum than the pleading and evidence au¬ 
thorize or by an assignment that the damage 
sustained by plaintiff does not equal the amount of 
the judgment^* 

Orders. An assignment of error with respect to 
an order should comply with applicable rules of 
practice and point out the error claimed to exist.^S 


Or.—Hayden v. City of AstorU^ 164 
P. 729. 84 Or. 205. 

<8) Where defendants appealed 
from the judgment, it was not neces¬ 
sary for them to assign error there¬ 
in in the allowance of interest on 
tort damages before judgment. 
H.C.—Hoke V. Whisnant & Tilley. 94 
S.B. 446, 174 N.C. 658. 

(4) In a purchaser's action to re¬ 
cover liQUidated damages, assign¬ 
ment of error that “the court erred 
In sustaining the demurrers, filed 
separately, by the defendants herein, 
and in determining by such ruling 
that the contract sued upon provides 
for a penalty and not for liquidated 
damages." followed by points or 
propositions referring to the question 
of liquidated damages, presented for 
the consideration of the court the 
sole question of whether the contract 
sued on provided for a penalty or for 
liquidated damages. 

Iowa.—^Holt V. Doty, 187 N.W. 650, 
193 Iowa 582. 

15. Tenn.—Lincoln County Bank v. 
Maddox, 114 S.W.2d 821, 21 Tenn. 
App. 648. 

Tex.—Powell v. Dyer, Civ.App., 227 
S.W. 781. 

8 C.J. p 1387 note 70. 

16. Neb—Sickel v. Bishop, 78 N.W. 
456, 63 Neb. 141. 

17. Mo.—^Miller v. Mutual Ben. 

Health A Accident Ass’n, App., 80 
S.W. 2d 201, quashed on other 
grounds 89 S.W.2d 661, 888 Mo. 840. 

N.J.—Dooling V. Dragrin. 130 A. 522, 
8 N.J.Mlsc. 1073. 

Tex.—Southern Underwriters v. Sa- 
manie, Civ.App., 130 S.W.2d 1090, 
reversed on other grounds 156 S.W. 
2d 369, 137 Tex 531 —Potomac Ins 
Co. V. Easley, Civ.App., 293 S.W. 
846, reformed and affirmed, Cora. 
App., 1 S.W.2d 263—Brooks Supply 
Co. v. Hines, Civ.App., 223 S.W. 709, 
dismissed for want of jurisdiction 
—The Homesteaders v. Stapp, Civ. 
App., 206 S.W. 743, error refused. 
Bseision eoatraxy to law 

Brror in permitting excessive re¬ 
covery should be raised under speci- 
^oatlon that the decision was con¬ 
trary to law. 


Ind.—Leikauf v. Grosjean, 162 N.B. 

239, 87 Ind.App. 603. 

17.6 N.J.—Culver v. Dzlkl, 8 A.2d 61, 
123 N.J.Law 66. 

18. Iowa.—Black v. Boyd, 2 N.W. 
1044, 62 Iowa 719. 

3 C.J. p 1387 note 65. 

19. Tex.—Consolidated Kansas City 
Smelting, etc., Co. v. Conring, Civ. 
App , 33 S W. 647. 

20. Neb.—Nye, etc., Co. v. Snyder, 
77 N.W. 118, 66 Neb. 764. 

Okl —Southwestern Cotton Seed Oil 
Co. V. Stroud Bank, 70 P. 205, 12 
Okl. 168. 

Tex.—Ft. Worth, etc., R. Co. v. Jones, 
86 S.W. 37, 38 Tex.Civ.App. 129. 

81. Tex.—^Hicks v. Bailey, 16 Tex. 
229. 

88. Tex.—Southern Pac. Co. v. Red¬ 
ding, 43 S.W. 1061, 17 Tex.Clv.App. 
440. 

3 C.J. p 1887 note 69. 

83. Ala.—Paterson-Bdey Lumber Co 

V. Firm Lumber Co., 84 So. 314, 17 
Ala.App. 262, certiorari denied Ex 
parte Armbrecht, 84 So. 725, 203 
Ala. 585. 

Arlz.—^Williams v. Williams, 291 P. 
993, 37 Arl*. 176. 

Conn.—Schavoir v. American Rebond¬ 
ed Leather Co., 133 A 582, 104 
Conn. 472. 

Ga.—^Nelsler v. Mayor, etc., of Reyn¬ 
olds, 132 S.E. 62, 161 Ga. 690. 
Hawaii.—In re Maiani's Estate, 29 
Hawaii 718. 

Pa.—Lehigh Valley Trust Co. v. 

Strauss, 101 A 1047, 258 Pa. 382. 
S.D.—Gronseth v. Brubakken, 228 N. 

W. 189, 66 S.D. 230. 

Tex.—Hudson v. Nowell & Son, Civ. 
App., 8 S.W.2d 778. 

Wyo.—Peterson v. Le Falvre, 12 P.2d 
386, 44 Wyo. 378. 

Definiteness 

(1) Assignments that the court 
erred because the judgment and order 
were contrary to law was too gener¬ 
al. 

Tex.—^Hudson v. Nowell A Son, Civ. 
App., 8 S.W.2d 778. 

(2) An assignment of error, not 
showing the decision complained of 
and the alleged error therein, is not 
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sufficiently specific to raise a ques¬ 
tion for decision by the supreme 
court. 

Ga—Wood V. Wood, 96 S.E. 677, 147 
Ga. 808. 

(3) Other assignments. 

Ariz.—Ferrell v. Mutual Ben., Health 
A Accident Ass’n, 63 P.2d 203, 48 
Arlz. 521. 

Error not assigned 

The propriety of an order will not 
be considered on appeal, where the 
assignment merely presented ques¬ 
tion of res judicata. 

S.D.—Gronseth v. Brubakken, 228 N. 

W. 189, 56 S.D. 230. 

Showing of exception 
An assignment of error to an in¬ 
terlocutory judgment, directing Judg¬ 
ment to be entered if no exceptions 
were filed within thirty days, show¬ 
ing no exception to the order was 
defective. 

Pa.—Lehigh Valley Trust Co. v. 
Strauss, 101 A. 1047, 258 Pa. 382. 

Assignments held snfllolent 

(1) An assignment of error that 
the order enjoining defendant from 
using property as a tire repair shop 
was contrary to law is sufficiently 
specific to require review as to 
whether the judgment was contrary 
to law under the pleadings and evi¬ 
dence. 

Ga.—Morrow v. City of Atlanta, 183 
S.E. 345, 162 Ga. 228. 

(2) Although the order quoted in 

the assignment of error complaining 
of denial of Judgment non obstante 
veredicto disposed only of motion for 
new trial, in view of Act April 22, 
1905 (P.L. p 286; PaSt.[1920] § 

12793), where subsequent to motion 
for judgment non obstante veredicto 
judgment was in fact entered for 
plaintiff, assignment will be treated 
as though it showed an order dispos¬ 
ing formally of such motion. 

Pa..—Gates v. Keichline, 128 A 490, 
282 Pa. 684. 

<8) Assignment of error merely 
stating that trial court erred in en¬ 
tering a specified order Is custom¬ 
arily treated as sufficient. 
Fla.-^Johnson v. Johfison, 28 So.2d 
488, 168 Fla. 316. 
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Assignments of error which bring into question 
an entire order arc bad if any part of such order 
is valid.24 

Setting out judgments or orders. In at least one 
jurisdiction an assignment of error to a judgment 
or decree must set out the judgment or order com¬ 
plained of in totidem verbis.^B 

Decree, Even though an appeal is taken from an 
appealable decree, an assignment of error cannot 
be predicated on a decree which was not subject to 
appeal when it was entered,26-6 or at any time,26-10 
and, on appeal from a decree, if the final decree is 
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not assigned as error, the specifications are insuffi- 
cient.26 Assignments of error which merely allege 
error in the decree, without more particularly point¬ 
ing out in what the error consists,27 or which al¬ 
lege that the decree is against the law governing 
the matters in controversy,27.6 are insufficient. 

Furthermore, in accordance with the general rules 
governing assignments of error, each assignment 
of error to a decree should contain only one prop- 
osition,22 and, if the assignment specifies that the 
decree is erroneous on one ground, other alleged er¬ 
rors in the decree cannot be considered under such 


(4) other assignments. 

Ky.—Cooke's Guardian v. Hazel, 102 
S.W.2d 1006, 267 Ky. 686. 

24. Ill.—Huber v. Brown, 148 Ill. 
App. 399, affirmed 90 N.E. 748, 243 
Ill. 274. 

25. Pa.—Bryn Mawr Trust Co. v. 
Baldt, 111 A. 712, 268 Pa. 237—Le¬ 
high Valley Trust Co. v. Strauss, 
101 A. 1047, 258 Pa. 382—Common¬ 
wealth V. Allen, 98 A. 1066, 264 Pa. 
474—Fox Chase Bank v. Wayne 
Junction Trust Co., 96 A. 422, 260 
Pa. 223—Peifer v. Reading Iron 
Co.. 94 A. 744, 249 Pa. 187. 

8 C.J. p 1387 note 73. 

ISotion for role 

An assignment of error complain¬ 
ing of the entry of a judgment for 
defendant notwithstanding the ver¬ 
dict is defective, where it falls to 
quote the motion for the rule or the 
request for binding instructions for 
defendant. 

Pa.—Peifer v. Reading Iron Co, su¬ 
pra. 

Quoting Mcoeptlons 

Assignments of error to exceptions 
to an adjudication in the orphans’ 
court are not in proper form, when 
they quote the exceptions, but do not 
quote the ruling of the court there¬ 
on. 

Pa—In re Holllnger's Estate, 102 A. 
410 (No. 2), 269 Pa. 76. 

25.5 Ala.—Rush v. Newsom Exter¬ 
minators, 75 So.2d 112, 261 Ala. GIO. 

25.10 Ala.—Rush v. Newsom Exter¬ 
minators, supra. 

26. Pa.—^Atlas Portland Cement Co. 
V. American Brick & Clay Mfg. Co, 
124 A. 650, 280 Pa. 449. 

McCoy V. Hetzl, 84 Pa.Super. 72. 
8 C.J. p 1387 note 74. 

27. Miss.—^Nickey v. State, 147 So. 
324, 167 Miss. 660, affirmed Nickey 
V. State of Mississippi, 64 S.Ct. 743, 
292 U.S. 393, 78 L.Ed. 1323. 

Neb.—Sellers v. Johnson, 186 N.W. 
989, 107 Neb. 669. 

Tenn.—Cuffman v. Blunkall, 124 S.W. 
2d 289, 22 Tenn.App. 618—National 
Life ft Accident Ins. Co. v. Ameri¬ 


can Trust Co., 68 S.W.2d 971, 17 
Tenn.App. 76 

Tex.—Stephenson v. Stitz, Civ.App., 
236 S.W. 271. 

Wash.—^Powles v. Sweeney, 248 P.2d 
400, 41 Wash.2d 182. 

Wyo—Stein v. Schuneman, 273 P. 

643, 39 Wyo. 476. 

3 C.J. p 1387 note 76. 

Assignments held snffloient 

(1) Where an injunction was grant¬ 
ed. an assignment of error, following 
immediately a verbatim copy of the 
decree, and stating that defendant 
"then and there excepted, and now 
excepts, and assigns the same as er¬ 
ror, on the ground that the same was 
contrary to law,” was held sufficient 
under Sup.CtRules, rule 6 (Civ.Code 
[1910] § 6224), requiring that bills 
of exceptions must distinctly specify 
the points on which error is assign¬ 
ed. 

Ga—City of Bainbridge v. Jester, 121 
S.E. 798. 167 Oa. 606. 33 A.L.R. 1406. 

(2) Where decree is a unit and is 
erroneous in any respect, the error 
permeates entire decree and an as¬ 
signment of error in general terms is 
sufficient. 

Ala—Murphy v. Pickle, 87 So.2d 844, 
264 Ala. 362—Birmingham Elec. Co. 
V. Alabama Public Service Commis¬ 
sion, 47 So.2d 466, 264 Ala. 140. 

3 C.J. p 1387 note 76 [c] (1). 

(3) Assignment that court erred in 
making its final decree was sufficient 
to bring question of attorney’s fees 
before reviewing court, where such 
decree allowed attorney’s fees to suc¬ 
cessful party. 

Fla.—Brlte v. Orange Belt Securities 
Co., 182 So. 892, 133 Fla. 266. 

(4) Other assignments. 

Ga.—Crossley v. Leslie, 61 S.E. 851, 
130 Ga. 782, 14 AnmCas. 703. 

3 C.J. p 1387 note 76 [b3-[d]. 

Asslgnmeiits held iasullloient 

(1) Error was not shown under as¬ 
signment on decree as being contrary 
to law, where only reason presented 
in bill of exceptions and briefs why 
decree was contrary to law was that 
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it was based on erroneous findings by 
auditor. 

Ga.—Sengstacke v. American Mis¬ 
sionary Ass’n, 26 S.E.2d 891, 196 
Ga. 539. 

(2) Assignments that chancellor 
erred in making certain holdings and 
that entire decree of chancellor was 
assigned as error were too general. 
Tenn.—Smith v. Prichard, 122 S.W.2d 

829, 22 Tenn.App. 321. 

(3) Under court rules requiring 
assignments of errors to state spe¬ 
cifically wherein action complained 
of is erroneous, assignment stating 
that chancellor erred in decreeing 
that complainant's bill be dismissed 
was too general. 

Tenn.—^Hudson v. Evans, 118 S.W.2d 
407, 21 Tenn.App. 536. 

(4) Assignments asserting that 
chancellor erred in failing to hold 
and decree in conformity with cer¬ 
tain propositions presented nothing 
for review. 

Tenn—Oliver v. Marbut, 123 S.W.2d 
869, 22 Tenn.App. 406. 

(6) Other assigrnments. 

Ariz.--Gold v. Killeen, 69 P.2d 800, 
50 Ariz. 126. 

Tenn.—Todd v. Baugh, 273 S.W.2d 2, 
197 Tenn. 306. 

27.5 Tenn.—Cuffman v. Blunkall, 
124 S.W 2d 289, 22 Tenn.App. 613. 

28. Pa.—In re First Account of 
Provident Trust Co. of Philadel¬ 
phia. 179 A 86, 318 Pa. 629— 
Spiese v. Mutual Trust Co., 102 A. 
121, 268 Pa, 422—Moyn v. Rose, 92 
A. 39, 245 Pa. 601. 

3 C.J. p 1388 note 76. 

Error la oalonlatloa 
On an appeal from a chancery 
court, an alleged error In calculation 
and statement in the court below of 
the amount due by appellants could 
not be rectified on motion to correct 
the judgment of the reviewing court, 
where not separately and particular¬ 
ly assigned. 

Miss.—Nickey v. State, 147 So. 824, 
167 Miss. 660. affirmed Nickey v. 
State of Mississippi, 64 S.Ct 748, 
292 U.S. 898, 78 L.Bd. 1828. 



So, if error is assigned to only one 
^ait of the decree, only that part of the decree can 
be considered.^<^ However, it has been held that 
questions as to a trial justice's decision, appearing 
in the decree, may be presented under general rea¬ 
sons of appeal.80.6 

Assignments of error predicated, not on the de¬ 
cree of the court, but on the reason given for the 
decree,or on the opinion of the court,^2 are im¬ 
proper and unavailing. 

Setting out decree. In at least one state the de¬ 
cree must be set out in totidem verbis in the as¬ 
signment of error; otherwise the assignment will 
be of no avail,** 

§ 1273. Motions in General 

AstJonments of orror with reipect to motions should 
point out tho grounds of the motion or of the ruling there¬ 
on, end comply with other applicable rules of practice. 

An assignment of error to a ruling on a motion 
must point out the grounds on which the motion 
was based or on which the ruling was made,*^ and 
find support in the record.*® Where a motion is 
based on a single ground, an assignment that the 
motion was erroneously sustained or overruled is 
sufficiently specific,*® and this has also been held 
to be true where the motion is based on several 


6 C .J.S. 

grounds, hut only one of them is relied on;*f but 
as a rule, where the motion is based on several 
grounds, the assignment must designate which 
ground is relied on,** and a joint assignment on 
several rulings is bad, if any or either of the rul¬ 
ings is free from error.** 

Assignments should comply with court rules to 
the effect that, when the error alleged is the grant¬ 
ing or refusal of a motion, the assignment must 
quote verbatim the motion and the judgment of the 
court thereon, and may be disregarded where they 
violate such a rule.*® 

§ 1274. Motions for New Trial 

The sufficiency of assignments of errors to pre¬ 
sent particular errors relating to the granting or 
refusing of a new trial is more conveniently treated 
with respect to the separate phases of the question 
under the analysis of the following sections. 

§ 1275. -Necessity and Sufficiency of 

Assignment of Error in Overruling 
Motion 

An assignment of error to the action of the court in 
overruling a motion for new trial must allege error and 
point out the particular matter relied on, as required by 
the practice in the particular Jurisdiction. 


89. Tenn.—Zuccarrello v. Erwin, 2 
Tenn.App. 491. 

S C.J. p 1388 note 77. 

Error la final deoree 

(1) Where the sole assignment of 
error is to a final decree, the only 
matter considered is whether the de¬ 
cree is supported by findings of fact. 
Pa.—In re Smith's Estate, 162 A 

214, 308 Pa. 265 

Trask v. Shaffer, 14 A 2d 211, 
140 Pa Super. 606—In re Kane’s 
Estate, 182 A. 784, 121 Pa.Super. 
117. 

(2) On appeal In a chancery as¬ 
signment that the ‘‘court erred in the 
entry of its final decree” is sufficient 
to call for review of every error ap¬ 
pearing in such decree. 

Pla.—Durrance v. First Nat. Bank & 
Trust Co. in Orlando, 166 So. 626, 
116 Fla. 626. 

Astlgitmont hold snfllcieat 

An assignment that ‘‘the court 
erred in failing to decree the said 
assessments void, and a failing to 
remove the cloud thereof - from the 
title of plaintiffs' real property,” was 
sufficient to raise the question of the 
validity of such assessments on any 
ground set up in the complaint. 

Or.—Manley v. City of Marshfield, 
172 P. 488, 88 Or. 482. 

SO. 111.—^Kouka V. Kouka, 77 K.E. 
566. 221 ill. 98. 


I N.J.—Johnson v. Argueso, 78 A. 174, | 
77 NJ.Eq. 698. 

Decree onwarraated as against 
certain parties, where not questioned 
on that ground, remains undisturbed. 
RI—Gorman v. Berg, 140 A. 779, 49 
R I. 125, reargument denied 141 A. 
179. 

30.5 RI.—Wanskuck Co. v. Puleo, 
82 A.2d 872. 78 R I. 447. 

31. Ala.—Cherokee County v. Cun¬ 
ningham, 68 So.2d 607, 260 Ala. 1. 

38. U S.—McFarlane v. Golling, 

Wis., 76 F. 23, 22 C.C.A. 23. 

33. Pa.—Smith v. Donahue, 60 Pa. 
Super. 424. 

8 C.J. p 1388 note 81. 

Setting out exceptions 

An assignment of error in the 
final decree, dismissing exceptions to 
a decree which fails to set out the 
exceptions which were dismissed. Is 
defective. 

Pa—In re Browarsky’s Estate, 97 A. 
91, 262 Pa. 36. 

34. Ariz,—Wood v. Ford, 72 P.2d 
423, 60 Arls. 866. 

Ga.—Grogan v. Tate, 89 S.B. 1057, 
113 Ga. 1057. 

3 C.J. p 1388 note 82. 

Assignments of error as to refusal 
of motion for Judgment notwith¬ 
standing the verdict see supra S 
1272. 


35. Ind.—Overbay v. Fisher, 115 N. 
E. 366, 64 Ind.App. 44. 

Support not shown 
Where motion “to modify findings 
and Judgment and decree” was made, 
errors assigned and relied on in over¬ 
ruling "the motion of appellants to 
modify the decree and Judgment” 
presented no question, since not sup¬ 
ported by the record, 

Ind.—Overbay v. Fisher, supra. 

36. Ind.—Kickels v. Fein, 10 N.B.2d 
297, 104 InUApp 606. 

Iowa.—Nichols v. Wood, 23 N.W. 641, 
66 Iowa 225. 

37. Iowa.—Thomas v. Hoffman, 17 
N.W. 431, 62 Iowa 126. 

38. Iowa.—Pelster v. Kent, 60 N.W. 
493, 92 Iowa 1. 

3 C.J. p 1388 note 85. 

Assignment sulBoient 
Ga—Coker v. Eison, 161 S.B. 682, 40 
Ga.App. 835. 

39. Ala.—McCreary t. Jackson 
Lumber Co., 41 So. 822, 148 Ala. 
247. 

Ga.—^Brunswick, etc., R. Co. v. Hood- 
enpylq, 58 S.E. 706. 129 Ga. 174. 
Neb.—^Armstrong v. Mayer, 96 N.W. 
483. 1 Neb.(Unoff.) 119. 

40. Pa.—St. Peter‘9 Evangblloal 
Lutheran Church v. Klelnfelter, 94 
Fa.Su]>er. 144. 
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An assignment of error directed to the denial of 
a motion for a new trial must allege error on the 
part of the court in so ruling,and it must speci¬ 
fy the particular matter relied on,<i although, as 
will be discussed in the following section, there is 
a variance between particular jurisdictions with re¬ 
spect to the necessity of repeating grounds which 
have been specified in the motion for the new trial 
in the assignment of error to the action of the court 
on such motion. In accordance with the general 


rule which has been discuss^ su^ra § 1255, the 
matters which may be considered With respect to 
a motion for new trial will be controlled by the as¬ 
signments of error, and an assignment of one error 
will not raise a different and distinct contention.^* 

Under the general rule, which has been consid¬ 
ered supra § 1254, errors with respect to the ruling 
on a motion for new trial must be separately as¬ 
signed.** Where, however, it is necessary to as- 


40.50 Ala.— King v. Jackson, 87 So. 
2d 628, 264 AJa. 839. 

41. Cal.—Moore v. Franklin. 192 P. 
1047, 49 C.A. 103. 

Colo.—Platte Val. Elevators Co. v. 
Gebauer, 266 P 2d 903, 127 Colo. 
856. 

Ind.—^Workman v. Rhodes, 117 N.B. 

526, 66 lnd.App. 413. | 

Iowa.—^Wettengel v. Harrison Coun¬ 
ty Farmers* Mut. Fire & Ligrht- 
ning Ins. Ass’n, 272 N.W. 436, 
223 Iowa 1—Central Trust Co. v. 
City of Des Moines, 216 N.W. 41, 
204 Iowa 678. 

Kan.--Moffatt v. Fouts, 181 P. 667, 
105 Kan. 68. 

Mo.—Walker v. St. Joseph Belt Ry. 
Co, App, 102 S.W.2d 718—King v. 
Kansas City Public Service Co, 
App., 91 S.W.2d 89. 

N.D.—Clausen v. Miller, 249 N.W. 
791, 68 ND. 778. 

Pa—Campdon v. Continental Assur. 
Co., 167 A. 464, 805 Pa. 253—Walla 
v. Mifflin Tp, 109 A. COl, 2C6 Pa, 
139—Hopkins v. Tate, 99 A. 210, 
255 Pa 56. 

Sheldrake v Hobson, 70 Pa. 
Super. 268—Treese v Price, 62 Pa 
Super 144. 

Tenn —Jordan v. Finger, 89 S.W 2d 
183, 19 Tenn App 805—Stone v 
Stonecipher, 7 Tenn App 014 
Utah—Townsend v Holbrook, 66 P. 

2d 610, 89 Utah 147. 

Action on motion 

An assignment of error to the 
court's denial of a new trial, because 
of after discovered evidence, falling 
to show the court’s action on such 
motion, is defective. 

Pa.—Peterman v. Enggasser, 124 A 
681, 280 Pa. 628. 

Oonfonnity to record 

An assignment of error which as¬ 
sumes that the district court grant¬ 
ed a new trial on a single ground 
need not be considered, when the 
record affirmatively shows that the 
ruling was also properly based on 
other grounds. 

Kan.—^Moffatt v. Fouts, 181 P. 667, 
105 Kan. 58. 

XiisiiAolettoy of evidence 

The rule that, under Code Clv.Proc. 
I 648, when the exception is to the 
verdict or decision on the ground 
of insufficiency of evidence to justify 


it, the objection must specify the 
particulars in which such evidence is 
alleged to be insufficient applies to 
an order denying a new trial. 

Cal.—Moore v. Franklin, 192 P. 1047, 
49 C.A. 103. 

Newly discovered evidence 

Assignment that court erred in re¬ 
fusing new trial for newly dis¬ 
covered evidence is insufficient, 
where there was no showing as to 
what newly discovered evidence was, 
or as to why it was not available 
on trial, or whether diligence to 
procure it had been exercised. 

Tex —Vance v. Batlerton, Civ.App., 
187 S.W.2d 247, refused for want of 
merit. 

Quoting or setting ont motion and 
order 

(1) An assignment of error to a 
refusal to grant a new trial, falling 
to sot forth the motion, the reasons 
assigned, or the order of the court, 
was defective. 

Pa—Hawkins v. Director General of 
Railroud.s, 121 A 46, 277 Pa 213— 
Ward V B T Babbitt, Inc., 113 A. 
668, 270 Pa. 370—Scott v. Berg- 
doll, 113 A 365, 270 Pa 324— 
Sikorski v. Philadelphia & R. Ry. 
Co., 103 A, 618, 260 Pa. 243—Fuoss 
V Tipton Water Co,, 95 A. 934, 251 
Pa. 68. 

( 2 ) An averment of error in over¬ 
ruling a motion for new trial because 
of refusal of first and second points 
for charge, neither being quoted in 
the assignment, was invalid. 

Pa.—Campdon v. Continental Assur. 
Co., 167 A. 464, 306 Pa. 253. 

(3) Assignment which did not set 
out the motion and reasons on which 
it was based was defective. 

Pa—Goldstein v. Goldstein, 33 A.2d 
80, 162 Pa Super. 670. 

42. Cal,—Petroff v. Nunes, 29 P.2d 
293, 136 C.A. 416. 

Ga—Pope V. Shipp, 144 S.E. 346, 38 
Ga App 483—Tench v Swift & Co., 
136 S.E. 287. 36 Ga.App. 182. 

Ind.—Reynolds v, Colglazier, 76 N.E. 
2d 426, 118 Ind.App. 118—^Dickason 
V. Dlckason, 18 N.E.2d 479. 107 
Ind.App. 615, mandate modified on 
other grounds and rehearing de¬ 
nied 25 N.E.2d 1014, 107 Ind.App. 

I 615--Helms v. Cook, 111 N.E. 632. 

I 62 Ind.App. 629. 
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Tex.—St Louis, B. & M. Ry. Co. v. 

Farrington, Civ.App., 268 S.W. 276. 
Dlreotion of verdict 

Where there is no a.s.signment of 
error on the direction of a verdict 
for defendant in an action of eject¬ 
ment, and the only assignment of er¬ 
ror is to an order denying a new 
trial, the question of error directing 
the verdict is not presented for de¬ 
cision. 

Ga.—Moore v. Butler, 103 S.E. 164, 
150 Ga. 154. 

Seduction of verdict 

Arbitrary reduction of a verdict is 
not reviewable under assignment of 
error in overruling motion for new 
trial on general grounds. 

Ga.—Tench v. Swift & Co., 136 S.E. 

287, 36 Ga.App 182 
Pendeute llte exceptions 
Where alleged interlocutory error 
did not affect or enter into dismissal 
of motion for new trial for want of 
prosecution, assignment that such 
dismissal was contrary to law was 
insufficient to give court jurisdiction 
to adjudicate assignments of error 
on pendente llte exceptions allegedly 
affecting verdict and judgment but 
not dismissal of motion 
Ga—Hazen v. Foss. Inc, 26 

SE2d 118, 69 Ga.App. 232 
Assignments sufficient to present 
contentions an to: 

(1) Costs 

Okl —Midland Savings & Loan Co 
V. Carpenter, 40 P.2d 1052, 170 
Okl. 539. 

(2) Sufficiency of evidence. 

ND.—Bratberg v. Advancc-Rumely 
Thresher Co., 238 NW. 552, 61 N. 
D. 452, 78 AL.R. 1338. 

Tex.—U. S. Fire Ins. Co. of New 
York V. Furrls, Clv App., 297 S.W. 
576—^Wlnnsboro Cotton Oil Co. v. 
Carson, Civ.App., 185 S.W. 1002. 

(3) The overruling of a motion to 
strike parts of a deposition. 

Ind.—Johnson v. Gephart, 117 N.E. 

270, 65 Ind.App. 322. 

43. Arlz.—Timmons v. McKinzle, 
189 P. 627, 21 Arlz. 433. 

Ind.—U. S. Fidelity Co. v. State, 122 
NE. 598, 69 Ind.App. 638. 

Iowa.—Fisher y. Skidmore Land Co., 
179 N.W. 152, 189 Iowa 883—In re 
Pauly's Estate, 166 N.W. 866, 174 
Iowa 122. 
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iign f^rror on the ruling of the court on a motion 
lor a new trial in order to obtain the review of 
errors which were or could have been made grounds 
for the motion, as discussed supra § 1234, it is 
sometimes held that matters which are ground for 
new trial cannot be independently assigned as er- 
ror*^^ 

No question for consideration on appeal is pre¬ 
sented by an assignment of error in overruling an 
unauthorized amended or supplemental motion for 
new trial.^^ ® 

§ 1276. -Necessity of Specif3dng Each 

Ground 

a. Rule that assignment as to ruling on 
motion is sufficient 


6 C.J.S. 

b. Rule that each ground must be speci¬ 
fied 

a. Bole That Aaslgnment as to Boling on Mo¬ 
tion is Sufficient 

(1) In general 

(2) Limitations of rule 

(1) In General 

In tome jurlffidictlona, an aaafonment that the court 
erred In granting or denying a motion for a new trial la 
aufflclent even though the particular ground or grounde at 
to which the action of the court li claimed to be erro¬ 
neous are not epeeifled. 

In some jurisdictions, a general assignment that 
the court erred in denying, or refusing to grant,^^*®® 
or in overruling,* 5 a motion for new trial brings up 


Pa.—Campdon v. Conttnental Amut. 
Co.. 167 A. 4S4. 806 Pa. 268~-Mc- 
Kee V. Ward. 187 A. 689, 889 Pa. 
414—First Nat. Bank ▼. Cattle 
Bros. Corporation, 181 A. 781, 886 
Pa. 202. 

Raphael v. Western Pennsyl¬ 
vania Amusement Co., 162 A. 888, 
106 Pa.Super. 611. 

Tenn.—^Laaater Lumber Co. v. Hard- 
Ina. 189 S.W.2d 683. 28 TennJ^pp. 
296. 

Tex.—Grant v. Grant, Clv.App., 190 
aw. 229. 

AaeUmment held mnltlfaxlinui 

Aeslsrnment complaining of over¬ 
ruling of motion to reconsider case 
and enter judsrment for appellant and 
of failure to grrant new trial for four 
separate reasons set out in motion 
therefor was multifarious and would 
not be considered. 

Tex.—Norlingr v. Wright, CiT.App., 
99 aW.2d 403. 

Separate asslgnmente held rolBolent 

Tenn.—Lasater Lumber Co. v. Hard¬ 
ing. 189 S.W.2d 682, 28 Tenn.App. 
296. 

Sffeot of Joint a seUP i inent 

(1) An assignment complaining of 
the overruling of a motion for new 
trial in its entirety la not good un¬ 
less every ground of the motion was 
well taken. 

Iowa.—Fisher v. Skidmore Land Ca, 
179 N.W. 162. 189 Iowa 888. 

(2) Where motion for new trial le 
Joint as to the complaint and cross 
complaint, there must be error in 
overruling the motion as to both 
pleadings to make the error avail¬ 
able on appeal. 

Ind.—U. S. Fidelity Co. v. State, 128 
N.S3. 698, 69 lnd.App. 686. 

(8) Where several assignments 
oomplalning of overruling of a mo¬ 
tion for new trial are argued to¬ 
gether in brief, and one of them is 
without merit, others aesd not be 
efgeniinedL 


I Ala—^Dorsey Trailers, Inc. v. Fore- 
I man. 69 So.2d 469, 260 Ala. 141— 
Aircraft Sales & Service v. Gantt, 
52 So.2d 388, 265 Ala. 608. 

Separate aasigameat of reaeoas 

(1) Generally. 

Pa—Schmidt v. Campbell. 7 A.2d 
664, 136 PaSuper. 590. 

(2) Abuse of discretion in refusing 
a new trial may be raised on a single 
assignment, setting out the motion, 
reasons, and the ruling of the court, 
but the reasons depended on as er¬ 
rors must be separately assigned. 
Pa—Fisher v, Allegheny County, 188 

A. 196, 324 Pa 471—Riff v. Pitts¬ 
burgh Rys. Co., 148 A. 102, 298 Pa. 
256. 

Pfordt V. Educators Beneficial 
Ass'n, 14 A.2d 170, 140 Pa.Super. 
170—Zimmerman v. Houghwot, 189 
A. 619, 125 PaSuper. 319. 

44, Ind.—Farmers’ Mut. Telephone 
Co. V. Duncan, 116 N.E. 420, 187 
Ind, 668—^Van Duskirk v. Stover, 
70 N.E. 620, 162 Ind. 448. 

Goss V. Hall, 117 N.B.2d 649, 125 
lnd.App. 25—In re Green’s Guard- j 
ianship, 176 N.E. 258, 92 Ind.App. 
314. I 

3 C.J. p 1366 note 38, p 1389 note 3. 
4441 Ind.—^Abeole v. Ruse, 44 N.E.2d 
236, 112 Ind.App. 696—Smith v. 
First Nat. Bank, 11 N.B.2d 68, 104 
lnd.App. 299. 

44M Ga.—Irwin v. Young, 87 S.B. 
2d 822, 91 Ga.App. 773, affirmed, 
Sup., 90 S.E.2d 22. 

Ind.—Illinois Steel Co. v. Fuller, 23 j 
N.E.2d 269, 216 Ind. 180. I 

Wash.-Paine-Galluccl, Inc. v. An¬ 
derson, 212 P.2d 806, 85 Waah.2d 
812. 

Chronudi well stated la aotiou and 
properly argued 

Ala—Grimes v. Jackson, 82 So. 2d 
815, 268 Ala 22. 

45. Ga—^Roberts v. McBrayer, 22 S. 
E.2d 165, 194 Ga 606. 
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Guarantee Trust Life Ins. Co. v. 
Hill, 82 S.B.2d 885, 90 Ga.App. 
287—Nix V. Armour Fertilizer 
Works, 161 S.B. 661, 40 Ga App. 
745—City of East Point v. Chris¬ 
tian, 151 S.E. 42, 40 GaApp. 633— 
Thurman v. Walraven, 85 S.E. 686, 
16 Ga.App. 621. 

Ill.—See Corbly v. Corbly, 193 Ill. 
App. 676. 

Ind.—Johnson v. Citizens’ State 
Bank, 107 N.E. 36, 67 Ind.App. 348. 
Wyo.—Boulter v. Cook, 226 P. 447, 
31 Wyo. 373—Hall Oil Co. v. Bar- 
quin, 201 P. 160, 28 Wyo. 161. 

3 C.J. p 1388 note 87. 

Effect of brief 

(1) Where defendant in appealing 
assigned as error overruling of mo¬ 
tion for new trial, but in the brief 
treated the causes in such motion as 
separate errors and did not treat 
them In motion for new trial as 
grounds therefor, the reviewing 
court will consider the questions as 
properly presented, where it believed 
there was good faith effort by appel¬ 
lant to present them. 

Ind.—General Motors Truck Co. v. 
Perry, 192 N.E. 720, 99 Ind.App. 
367, 

(2) Where overruling of motloa 
for new trial was specified as er¬ 
ror, but the only question mentioned 
under the propositions or points and 
authorities referring to such motion 
mentioned the insufficiency of the 
evidence, other questions were heldt 
waived. 

Ind.—Graham v. Henderson Elevator 
Co., Ill N.E. 332, 60 Ind.App. 697. 

(3) Assignment that court erred 
in overruling motion for a new trial 
was in proper form and where appel¬ 
lant discussed certain of specifica¬ 
tions of motion under points and au¬ 
thorities, assignment was not sub-- 
Ject to objection that It presented no. 
question because speclflo errors re^ 
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for review all the grounds properly made the basis 
of the motion, it not being necessary to specify the 
particular ground or grounds with respect to which 
the action of the court is claimed to be erroneous. 
This rule also applies with respect to errors in 
granting such a motion.^^ 

Particular assignments regarded as sufficient. 
Among the causes properly assigned as grounds for 
a new trial and not requiring a more specific as¬ 
signment than that of error in overruling the mo¬ 
tion for a new trial are the rejection of proper, 
or the admission of improper, evidence the suffi- 
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ciency of the evidence to sustain the findings,^^ the 
decision of the trial court,^* or the verdict ;50 the 
giving of improper, or the refusal of proper, in¬ 
structions;*! the directing of a verdict;*!* or 
that the decision,*!-!® judgment,®!-!* or finding** 
is contrary to law. 

Other grounds for a new trial which do not re¬ 
quire a more specific assignment are that the dam¬ 
ages are excessive;** error in ruling on a motion 
to suppress a deposition,** on a motion for continu¬ 
ance,** or on a motion for change of venue;*® re¬ 


lied on as presented by motion were 
not set out. 

Ind.—Miller v. Muir, 66 N.B.2d 496, 

115 Ind.App. 335. 

(4) Where appellant in his brief, 
under points and authorities, assert¬ 
ed that substantially same question 
was presented by assignments re¬ 
lating to conclusions of law, and by 
speciflcation in motion for new trial 
that decision was contrary to law, 
and treated such matters under one 
set of propositions, points, and au¬ 
thorities, technically the only ques¬ 
tion presented was correctness of 
conclusions of law on special finding 
of fact, but appellant would not bo 
so restricted where he was in good 
faith attempting to comply with 
rules. 

Ind.—Miller v. Muir, supra. 

Xn Oklahoma 

(1) An assignment that the court 
erred In overruling the motion for 
new trial raises for review all ques¬ 
tions raised in that motion. 

Okl.—Kowsey v. Jameson, 149 P. 880, 
46 Okl. 780—Hodges v. Alexander, 
145 P. 809, 44 Okl. 698. 

(2) It was formerly required that 
errors be assigned In a motion of 
new trial and that error be assigned 
to the denial of a motion for new 
trial before errors occurring at the 
trial, although otherwise properly 
assigned, should be reviewed. 

Okl.—^Archerd v. Ware, 242 P. 1043, 

116 Okl. 100—Hapgood v. Vickery, 
217 P. 356, 96 Okl. 181—Charles v. 
Prentice, 212 P. 685, 88 Okl. 24G— 
Taylor v. Robe, 192 P. 669, 79 Okl. 
214—Paulsen v. Western Electric 
Co., 171 P. 38, 67 Okl. 309—Na¬ 
tional Surety Co. v. First Bank of 
Texola, 169 P. 1091, 67 Okl. 110— 
Bennett v. Moore, 162 P. 707, 62 
Okl. 169—-Brown v. Anderson, 160 
P. 724, 61 Okl. 136—Keener v. But- 
tler, 169 P. 468, 68 Okl. 163— 
Nichols v. Dexter, 162 P. 817, 62 
Okl. 162—Gilkerson v. Coffey, 151 
P. 680, 61 Okl. 27—Tulsa Fuel & 
Mfg. Co. v. McCarty, 160 P. 700, 60 
Okl. 50 —Sarlls v. Hawk, 148 P. 
1030, 46 Okl. 343—Beugler v. Polk, 
148 P. 990, 46 Okl. 408—Creech v. 


Chicago, R. I. & P. Ry. Co., 147 P. 
776. 47 Okl. 100—Maddox v. Bar¬ 
rett, 143 P. 673, 44 Okl. 101. 

(3) This assignment has since 
been dispensed with by statute. 

Okl —Dickason Goodman Lumber 

Co. v. Foresman, 261 P. 70. 120 
Okl. 168. 

(4) Claim that damage was exces¬ 
sive was revlewable, although not 
listed as assignment of error, where 
the ground of motion for new trial 
was that excessive damages had been 
given under the Influence of passion 
and prejudice. 

Okl —Ponca City v. Swayne. 60 P.2d 
1082, 174 Okl 676. 

(6) Necessity of assignment of er¬ 
ror to ruling on motion for new trial 
see supra § 1234. 

46. Ga.—Guarantee Trust Life Ins. 
Co. v. Hill, 82 SE2d 886, 90 Ga. 
App. 287—Crouch v Spooner, 69 S. 
E. 1129, 8 GaApp. 626—Bothell v. 
Whitley, 60 S.E. 371. 8 Ga.App. 
755—Napier v. Brown, 68 S.E. 667, 
2 Ga.App. 421. 

3 C.J. p 1389 note 88. 

la Bonth Dakota a distinction has 
been drawn between assignments of 
error necesssary on appeal from an 
order granting, and assignments on 
appeal from an order refusing, a new 
trial. In the first case, the only as¬ 
signment of error is error in sus¬ 
taining the motion; whereas *‘in the 
latter case it is necessary to frame 
assignments corresponding to the 
specifications of errors relied upon 
and contained in the settled record, 
together with the further assignment 
that the court erred in refusing a 
new trial.” 

SI)—Sayer v. Lee, 170 N.W. 148, 41 
SD. 252. 

47. Ga.—Sweat & Gaskins v. Wil¬ 
liamson, 195 SE. 408, 186 Ga. 496. 

Ill.—Ottawa, etc., R. Co. v. McMath, 
91 111. 104, 

3 C.J. p 1389 note 89. 

48 . Ind.—Meranda v. Spurlin, 100 
Ind. 880. 

3 C.J. p 1889 note 90. 

49 . Ind.—Parkison v. Thompson, 78 
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N.E. 109, 164 Ind. 609, 3 Ann.Cas. 
677. 

Strebfn v. Myers, 86 N.E. 784, 42 
Ind.App. 881. 

BOl Ill.—Supple V. Agnew, 66 N.E. 
1069, 202 Ill. 851. 

Ind.—Poll V. McKilip, 18 N.E.2d 963, 
106 Ind.App. 241. 

8 C.J. p 1889 note 92. 

61« Ill.—Chicago, etc., R. Co. v. 
Northern Illinois Coal, etc., Co., 86 
Ill. 60. 

8 C.J. p 1889 note 98. 

BL5 Ga.—Sweat & Gaskins v. Wil¬ 
liamson, 195 S.E. 408, 185 Ga. 496. 
B1.10 Ind.—^Deckard v. Indiana 
State School Bldg. Authority, 117 
N.E.2d 367, 233 Ind. 138. 

BLIB Pallnre of oomplaiat to etat# 
oaiase of notion 

By aeeigning as error action of 
court in overruling motion for new 
trial on ground that Judgment was 
contrary to law, issue of failure of 
complaint to state a cause of action 
was before reviewing court. 

Ala.—Peoples Tel. Co. v. Buchanon, 
68 So.2d 864, 87 Ala.App. 371. 

62. Ind.—^Whltinger v. Nelson, 29 
Ind. 441. 

B3. Wash.—^Williams v. Spokane 
Falls, etc., R. Co., 87 P. 491, 44 
Wash. 863. 

3 C.J. p 1889 note 96. 

Actions for tort only 

The specification that damages are 
excessive is a ground for new trial 
in actions for tort only and question 
in action for breach of contract is 
presented only by assigning “error 
in the assessment of the amount of 
recovery.” 

Ind.—Ault V. Phillips, 27 N.E.2d 379, 
108 Ind.App. 686. 

B4. Ind.—McMullen v. Clark, 49 Ind. 
77. 

6B. Ind.—Continental L. Ins. Co. v. 
Kessler, 84 Ind. 310—Carr v. Eat¬ 
on, 42 Ind. 386—^Hughes v. Ainslee, 
28 Ind. 846. 

B6. Ind.—Bane v. Ward, 77 Ind. 
168—Walker v. Heller, 73 Ind. 46— 
Horton v. Wilaon, 26 Ind.'316. 
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fi^al to reqiuire the j^ry to id^wer interrogatories 
more fully and specifically error in restating 
a cause after a change of venue or refusal of suffi¬ 
cient time for perfecting the change and error 
in holding that the judgment complained of is war¬ 
ranted by the pleadings.®® 

(2) Limitations of Rule 

(a) In general 

(b) Matters not ground for new trial 

(c) Several motions for new trial 

(a) In General 

Where the grounde of e motion for a new trial are 
themaeivee eo osneral at not to indicate the nature of the 
errors aiieged, a mere assignment of error to the grant¬ 
ing or denial of the motion is insufficient. 

Grounds of a motion for a new trial which are 
expressed in terms so vague, general, or indefinite 
as not to indicate the nature or character of the 
errors alleged, or which render it very difficult, if 
not impracticable, for the appellate court to ascer¬ 
tain what was really the ruling or other conduct of 
the court complained of, will not be considered.®® 
In some jurisdictions errors which have not been 
properly reserved by exceptions cannot be consid¬ 
ered;®^ and, where the assignment is joint as to 
several errors, one of which was not saved by ex¬ 


ception, the assignment caimot be considered.®® 

(b) Matters Not Ground for New Trial 

errors which sra not ssslgnsblo at grounds for new 
trial mutt bo particularly aitlgntd, and are not protontsd 
by a gtntral atalgnmont that tht court trrad In ruling on 
a motion for a now trial. 

The rule that a general assignment of errors is 
sufficient applies only to such matters as are ap¬ 
parent as errors on the face of the record by rea¬ 
son of the motion for a new trial, and errors which 
are not assignable in such motion should be specially 
assigned, and are not presented by a general as¬ 
signment that the court erred in its ruling on such 
motion.®* Rulings on demurrers and motions ad¬ 
dressed to the pleadings and in the malcing up of 
the issues are not grounds for a new trial, and 
hence can be presented on appeal only by independ¬ 
ent assignments of error.®® 

(c) Several Motions for New Trial 

Where there were several such motions, an assign¬ 
ment of error to the overruling of a motion for a new 
trial must specify the motion to which It relates. 

Where more than one motion for a new trial is 
made, and an assignment of error to the overruling 
of such motion does not show which motion was 


57. Ind.^Sta8er v. Hoeran, 21 N.E. 
911, 22 N.E. 990, 120 Ind. 207. 

58. Ind.—Wiley v. Barclay, 58 Ind. 
677. 

68. Neb.—Trenerry v. South Omaha, 
124 N.W. 920, 86 Neb. 7. 

3 aj. p 1389 note 2. 

60 . Ga—^Inlow V. State, 147 S.B. 
881, 168 Ga, 877, transferred, see 
148 S.E. 756, 40 Ga.App. 97. 

Jeter v. Davis, 127 S.E. 898, 33 
Ga.App. 783—Bank of Norwood v. 
Chapman, 92 S.E. 226, 19 GsuApp. 
709. 

Ind.—Gulbransen-Dickinson Co. v. 
Larrew, 147 N.E. 924, 82 Xnd.App. 
619—Adam v. Board of Com’rs of 
Boone County, 117 N.E. 876, 66 
Ind.App. 48. 

Iowa.—Hawkins v. Burton, 281 N.W. 

842, 226 Iowa 707. 

8 C.J. p 1390 note 7. 

Ooastitntlonal gaestioa 
Where a ground of the motion for 
a new trial complained that the 
judge held a designated act uncon¬ 
stitutional, but the record did not 
disclose that the statute had been 
attacked as violative of any psur- 
tioular provision of the state or fed¬ 
eral oonetitutlon, and the motion was 
overruled on the ground that the 
statute was unconstitutional, the ai- 
signment of error based on such rul¬ 
ing was too Indefinite to present any 


question for consideration as to un¬ 
constitutionality of the statute, and 
did not present a case within the 
jurisdiction of the supreme court. 
Ga.—Inlow v. State, 147 S.E. 881, 40 
Ga.App. 97. 

a>ronnds not oomplylng with role 
Grounds of motion for new trial, 
wholly failing to comply with rules 
of practice, which are assigned as 
error, present no question for review. 
Get.—^McLeay v. Bowie, 89 S.B. 719, 
146 Ga. 677. 

Judgment contrary to charge 

No cause for reversing judgment 
denying new trial is presented by 
general assignment of error that the 
verdict was contrary to the charge 
or a specified portion thereof. 

Ga.—Wright v. Schmidt, 36 S.E. 937, 
ill Ga. 868. 

Quarterman v. Godwin, 129 S.E. 
14, 34 Ga.App. 201—Commercial 

City Bank v. Sullivan, 90 S.E. 173, 
18 Qa.App. 608. 

61. Ga.—^Eubeinks v. Wibanks, 74 S. 
B.2d 746, 87 GeuApp. 682—^Branon 
V. Ellbee Pictures Corp., 150 S.E. 
168, 40 Ga.App. 450. 

Mich.—^Andrews v. Murphy, 209 N.W. 

68, 235 Mich. 286. 

3 aj. p 1890 note 8. 

6ft. Ind.—^Lautman v. Pepin. 69 N.E. 

1078, 26 lnd.App. 437. 

3 aJ. p 1890 note 9. 
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63. Ind.—Ringgenberg v. Hartman, 
26 N.E. 91, 102 Ind. 637. 

Stutz v. Used Car Loan Co., 88 
N.E.2d 60, 119 Ind.App. 573. 

3 C.J. p 1891 note 10. 

Beoision not supported by snfilcient 
evidence 

Ind.—Bowser v. Tobin. 18 N.E 2d 773, 
216 Ind. 99. 

Eefosal of temporary injunction 

No error is presented by assign¬ 
ment that trial court erred in over¬ 
ruling appellants’ motion for new 
trial, since code makes no provision 
for filing such motion before an ap¬ 
peal, after an interlocutory order re¬ 
fusing a temporary injunction. 

Ind.—Lawless v. Johnson, 111 N.E. 
2d 656, 232 Ind. 64. 

64. Ga.—Roberts v. Keeler, 86 S.E. 
617, 111 Ga. 181. 

Jarrard v. Wildes, 73 S.E.2d 116, 
87 Ga App. 80—^Dlxon v. Evans. 
193 S.E. 470, 66 Ga.App. 683. 

Ind.—^Knickerbocker Ice Company v. 
Gray. 72 N.E. 369. 166 Ind. 140. 6 
Ann.Cas. 607. 

Freyberger v. Ziegler. 86 N.E.2d 
941, 109 Ind.App. 607—Indiana 

Natural 6i Illuminating Gas Com¬ 
pany v. Anthony, 68 N.B. ill. 36 
Ind.App. 807. 

8 C.J. p 1891 note UU 



6 C.J. S. 


overruled, the assignment is too general to be con¬ 
sidered.® 5 

b. Bale That Each Ground Must Be Specified 

In many Juriadictionip the ground! for the motion for 
a new trial muet be apecifled In an aaaignment of errors 
complaining of the ruling on the motion. 

In many jurisdictions, the rule stated supra sub¬ 
section a, that a general assignment that the court 


a JIBBOB § 1276 

erred in overruling a motion for a new trial brings 
up for review all grounds properly made the basis 
of the motion, does not obtain; therefore, the par¬ 
ticular ground or grounds with respect to which the 
action of the court is claimed to have been errone¬ 
ous must be distinctly specified, and an assignment 
that the court erred in sustaining or overruling a 
motion for new trial is too general to be availa¬ 
ble.®® So, an assignment that the court erred in 


es. Ind.—J. Painter, etc,. Co. v. W. 
H. Metz Co.. 85 X.B. 27. 7 Ind.App. 
652. 

3 C.J. p 1891 note 12. 

▲bzenoe of Joint motion 

An assignment that the court erred 
in overruling “the motion of these 
appellants for a new trial” is Insuf¬ 
ficient whore no joint motion for a 
new trial was filed. 

Ind.—Illinois Cent. R. Co. v. Hawk¬ 
ins. 115 NE. 613 , 66 Ind App. 312. 
Only one motion made 
In an action to quiet title, where 
defendant’s affidavit of forgery, ten¬ 
dered under Civ.Code 1910, fi 4210. 
was found against him, and the same 
Jury returned a directed verdict for 
plaintiff in the main case, although 
only one motion for new trial was 
made, assignment of error, based on 
rulings as to all Issues, will be con¬ 
sidered where there was no motion 
under Acts 1911, p 150 § 3, to dis¬ 
miss the motion for new trial. 

Ga—James v, Steele. 95 S E. 11, 147 
Ga. 598. 

66. Arlz—Martin v, Clark, 297 P.2d 
934, 80 Arlz. 349—Ramirez v. Bur¬ 
rell, 266 P.2d 390, 77 Arlz, 1— 
Meyer v. Klllingsworth. 238 P.2d 
1097, 73 Arlz. 143—Tidwell v. 

Riggs, 222 P.2d 795, 70 Arlz. 417— 
Wilburn v. Reitman, 91 P,2d 865, 
64 Arlz. 81—Gold v. Killeen, 69 P. 
2d 800, 60 Arlz. 126—City of Phoe¬ 
nix V. Parker, 67 P.2d 226, 49 Arlz. 
382—Thornburg v. Frye, 36 P.2d 
548, 44 Ariz. 282—Williams v Wil¬ 
liams, 291 P. 993, 37 Arlz 176— 
Reid V. Van Winkle, 262 P. 189, 81 
Ariz. 267—^Arizona Realtors v. 
Lester, 229 P. 90, 26 Arlz. 578. 
Colo.—Security Bldg. Co. v. Lewis, 
266 P.2d 406. 127 Colo. 139— 

Buchanan v. Burgess. 62 P.2d 466, 
99 Colo. 807—Yelloway, Inc. v. 
Garrotson, 3 P.2d 292, 89 Colo. 
376—Williams v. Williams, 277 P. 
468, 86 Colo. 551. 

Hawaii.—Smith v. Laamea, 29 Ha¬ 
waii 750. 

Idaho.—Newby v. City of St. An¬ 
thony, 287 P. 953, 49 Idaho 299. 
Iowa.—-Price v. McNeill, 24 N.W.2d 
464, 287 Iowa 1120—Wilson v. Iowa 
Southern Utilities Co. of Delaware, 
293 N.W. 77. 228 Iowa 724—Clare 
A Foster v. Pearson. Schmidt A 
Holbrook, 289 N.W. 787, 227 Iowa 
928—Wettengel v. Harrison Coun- 
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ty Farmer’s Mut. Fire A Light¬ 
ning Ins. Ass’n, 272 N.W. 435, 223 
Iowa 1—W. T. Rawlelgh Medical 
Co. V. Bane, 254 N.W. 18, 218 Iowa 
164—Dailey v. Standard Oil Co, 
236 N.W. 756, 213 Iowa 244—Har¬ 
rington V. Southern Surety Co., 221 
N.W. 677, 206 Iowa 926—Blakely 
V. Cabelka, 212 N.W. 848, 203 Iowa 
6—In re Butterbrodt’s Estate. 208 
N.W. 297, 201 Iowa 871—Hanson 

V. Jeffries. 186 N.W. 419. 192 Iowa 
1321—Fisher v. Skidmore Land 
Co., 179 N.W. 152, 189 Iowa 838— 
McDermott v. Ida County, 171 N. 

W. 690. 18G Iowa 736. 

Minn.—Larson v. Dahlstrom, 8 N.W. 
2d 48, 214 Minn. 304, 146 A.L.R. 
245—Barnard v. Kandiyohi Coun¬ 
ty. 5 N.W.2d 317, 213 Minn. 100— 
Slawlk V. Christensen, 296 N.W. 
496, 209 Minn. 428—Victor v. Cos¬ 
tello, 279 N.W. 743, 203 Minn. 41— 
Webster Lumber Co. v. Roedter, 
217 N.W. 933, 173 Minn. 529. 
jylo.—St Louls-San Francisco Ry. Co. 
V Dillard, 43 S.W.2d 1034, 328 

Mo 1154—Garvey v. Piel, 43 SAV. 
2d 774—Bachman v. Quincy, O. & 
K. C. R. Co.. 274 S.W. 764, 810 Mo. 
48—Pfotenhauer v. Ridgway, 271 
S.W. 60, 307 Mo 629. 

Kasten v. St. Louis Public Serv¬ 
ice Co., App., 231 S.W.2d 262— 
Stevens v. Dickey, App., 222 S.W. 
2d 663—In re Nelson’s Estate, 
App., 185 SW.2d 890—Nelson v. 
McClean’s Estate. 161 S.W.2d 676, 
236 Mo.App. 718—Cannon v. S. S. 
Kresge Co„ 116 S.W.2d 659, 283 
Mo.App. 173—Bennett v. Royal 
Union Mut. Life Ins. Co., 112 S.W. 
2d 134, 232 Mo App. 1027—Mulaniz 
v. Reeves, 112 S.W.2d 100, 233 Mo. 
App. 143. certiorari quashed State 
ex rel. and to use of Reeves v. 
Shain, 122 S.W.2d 885, 343 Mo. 
650—^Magee v. Hayden, App., Ill 
S.W.2d 239—Gosnell v. Camden 
Fire Ins. Ass'n of Camden, N. J., 
App., 109 S.W.2d 59—Gould v. City 
of Illmo, App., 108 S.W.2d 418— 
Eagan v. Prudential Ins. Co., App., 
107 S.W.2d 183, quashed on other 
grounds State ex rel. Prudential 
Ins. Co. of America v. Shain, 119 
S.W.2d 809, 842 Mo. 1049—Huber 
V. Paradise, 101 S.W.2d 748, 231 
Mo.App. 621—^Klng v. Kansas City 
Public Service Co., 91 S.W.2d 89, 
288 Mo.App. 82 certiorari quashed 
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on other grounds State ex rel. 
Kansas City Public Service Co. v. 
Shain, 124 S.W.2d 1097, 848 Mo. 
1066—Bennett v. Brotherhood of 
Locomotive Firemen and Engine- 
men, App., 82 S.W.2d 601—Gllllp 

V. Butts, App., 77 S.W.2d 1014—Le 
Clair V. Le Clair, App, 77 S W.2d 
862—Kunst v. Walker, App.. 43 S. 

W. 2d 886—Cunningham v. Kansas 
City. 38 S.W.2d 784, 225 Mo.App. 
1063—Shaw v. American Ins. Un¬ 
ion, App., 33 S.W. 2d 1052—Berns v. 
P. A. Starck Piano Co., App., 296 
S.W. 239—Hutson v. Missouri 
Stair Co., App., 296 S.W. 216— 
Biskup V. Hoffman, 287 S.W. 865. 
220 Mo.App. 642—Crews v Bogy. 
App., 285 S.W. 649—Gehbauer v. 
J Hahn Bakery Co, App, 286 S.W. 
170—Cavanaugh v. Dyer, App., 216 
SW 481—Glasse v. King, App., 196 
S.W. 521—Collins v. Smith, App., 
182 SW. 1087. 

Neb—Currier v. Teske, 164 N.W. 234, 
98 Neb. 660. 

Ohio—Appel v. Appel, 65 N.E.2d 153, 
78 Ohio App. 63. 

Or.—Dundas v. Grand View Land 
Co., 156 P. 365, 79 Or. 379. 

Pa.—Duff v. Hamlin, 116 A. 829, 272 
Pa. 245. 

Tenn —Brady v. Heed, 212 S.W.2d 
378, 186 Tenn. 666. 

Kinnaird v. Norris, 150 S.W.2d 
722, 25 Tenn.App. 60—Jordan v. 
Finger, 89 S.W.2d 183, 19 Tenn. 
App. 365—Gulf Refining Co. v. 
Frazier, 88 S.W.2d 286, 19 Tenn. 
App. 76—Taylor v. Taylor, 14 
Tenn App. 101—Conyers v Fisher. 
4 Tenn.App. 127—Madison Land A 
Loan Co. v. Hammond, 2 Tenn. 
App. 423. 

Tex—Sweatt v. Tarrant County, Civ. 
App., 108 S.W.2d 700, error dis¬ 
missed—Copeland v. Wahrenberg- 
er, Civ.App., 102 S.W.2d 475—Al- 
llson V. Wheless, Civ.App., 84 S.W. 
2d 529, error dismissed—Farmers- 
ville Mill A Light Co. v. Moore, 
Civ.App., 292 S.W. 566—Nix v. 
Watson, Clv.App., 285 S.W. 662— 
Gainey v. International A O, N. 
Ry. Co., Civ.App., 280 S.W. 862— 
Texas City Terminal Co. v. Thom¬ 
as, C1V.APP., 178 S.W. 707. 

Utah.—In re Application 7600 to Ap¬ 
propriate Water, 272 P. 225, 78 
Utah 50. 

8 C.J. p 1891 note 14. 



§ii m6-1277 APPEAL & ERROR 

denying or refusing a new trial, without stating the 
reasons why the court may be said to have erred, 
has been held insufficient.®®-^ Also, it has been 
held to be insufficient to assign that the court erred 
in overruling the motion for a new trial for the 
grounds stated in the motion,®7 or that the court 
erred in overruling the motion for a new trial, in 
which the grounds of the motion were referred to 
by numbers or paragraphs,®® unless the grounds 
stated amount to a single proposition, presented in 
a different way.®® 

§ 1277 . — Where Appeal from Order 
Granting or Refusing Motion 

Under ctatutee authorizing an appeai from an order 


6 aj.s. 

granting or refusing a new trial, a general aeelgnment 
that the court erred In Ite order Is sufficient to bring up 
for review ail grounds except that the verdict was con¬ 
trary to the law or that errors of law occurred at the 
trial; the latter grounds must be specifically pointed out 
in the assignment. 

Under a statute authorizing an appeal from an 
order granting or refusing a new trial, a general 
assignment of error that the court erred in grant¬ 
ing or refusing a new trial, as the case may be, is 
sufficient, if the motion is based on the ground that 
the evidence is not sufficient to support the verdict 
or that the verdict is contrary to the evidence,^® 
or on any other grounds except that the verdict is 
contrary to law or that errors of law occurred dur¬ 
ing the trial.'^®*® However, when the motion is 


JSxoeMiveaess of Terdiot 

Assignment of error, complaining 
of denial of new trial for excessive¬ 
ness of verdict, but not specifying 
in what particulars under the facts 
It is excessive, Is too general. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Patterson, Com.App., 228 
S.W. 119. 

aCotioB on several grouads 

(1) A general assignment that the 
court erred in denying a new trial 
presents no question for review, 
where such motion Is made on nu¬ 
merous distinct grounds. 

Minn.—^Raymond v. McKenzie, 19 N. 
W.2d 423, 220 Minn. 234—Webster 
Lumber Co, v. Roedter, 217 N.W. 
933, 173 Minn. 629—Holford v. 

Crowe, 161 N.W 213, 136 Minn. 20. 
Neb.—Perry v. Gross. 63 NW.2d 73, 
166 Neb. 662—Walker v. Allen, 78 
N.W. 1070, 68 Neb. 637. 

(2) On appeal from an order 
granting a motion for a new trial, 
based on twelve grounds, where 
nothing was said by the court on 
which it might be fairly Inferred 
that grounds not spoken of were 
overruled, and appellant assigned er¬ 
ror only as to the one ground specif¬ 
ically referred to by the court, the 
order will be affirmed. 

Iowa.—Riggs V. Gish, 169 N.W. 633. 

Vswly discovered evidence 

Whore motion for new trial on 
ground of newly discovered evidence 
did not disclose information as to 
what witness would have testified on 
new trial, and there was nothing in 
record to enable reviewing court to 
determine whether trial court abused 
discretion in denying motion, assign¬ 
ment stating merely that trial court 
abused discretion in denying motion 
was not aided by motion itself and 
would not be considered. 

Arl*.—^Martin v. Clark, 297 P.2d 984, 
80 Arlz. 849. 

Wsjndios of Jury 

Assignment of error to overruling 
motion for new trial because the ver¬ 


dict developed that it was arrived at 
on sympathy or prejudice is insuffi¬ 
cient, it not attempting to direct at¬ 
tention to any evidence indicating 
that the jury were influenced by 
prejudice or sympathy. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Patterson, Com.App., 228 
S.W. 119. 

Verdict against evidence 

Assignment that the court erred 
in overruling motion for new trial, 
because the verdict is against the 
weight of the evidence and for thej 
wrong party, presents nothing for re- j 
view. 

Mo.—Greensfelder v. Witte Hard¬ 
ware Co., 176 S.W. 276, 189 Mo. | 
App. 676. 

Tex—^Westex Theaters v. Williams, 
Clv.App., 36 S.W.2d 253—Orange & 
N, W. R, Co. V. Tatum, Civ App., 
261 S.W. 421—Hopkins County 
Levee Improvement Dlst. No. 1 v. 
Smith, Clv.App., 243 S.W. 793— 
American Nat. Life Ins. Co. v. 
Rowell, Clv.App, 175 S W. 170. 
Assignments held sufficient 
Ariz.—Kalaf v. Assyd, 130 P.2d 1036, 
60 Arlz. 33. 

Minn —Mingo v. ICxtrand, 230 N.W. 
895, 180 Minn. 396. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Patterson, Com.App., 228 
S.W. 119. 

3 C.J. p 1391 note 14 [b]. 

66.5 Mo.—^Walker v. St. Joseph Belt 
Ry. Co., App., 102 S.W.2d 718— 
Rice V. Provident Life & Accident 
Ins. Co., 102 S.W.2d 147, 231 Mo. 
App. 660. 

Tenn.—Higgins v. Lewis, 137 S.W.2d 
808, 23 Tenn.App. 648—^Whitehurst 
V. Howell, 98 S.W.2d 1071, 20 Tenn. 
App. 314. 

Utah.—Townsend v. Holbrook, 66 P. 
2d 610, 89 Utah 147—In re Ap¬ 
plication 7600 to Appropriate Wa¬ 
ter, 272 P. 226, 73 Utah 60. 

67. Iowa.—Duncan v. Rhomberg, 
236 N.W. 638, 212 Iowa 389—Reyn¬ 
olds & Heitsman v. Henry, 186 
N.W. 67, 198 Iowa 164. 
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Tenn.—Brown v. Jarvis, 123 S.W.2d 
862, 22 Tenn.App. 394—Wilson v. 
Moudy, 123 S.W 2d 828, 22 Tenn. 
App. 356—National Life & Acci¬ 
dent Ins. Co. V. American Trust 
Co., 68 S.W.2d 971, 17 Tenn.App. 
616—Markland v. Elizabethton 

Gen. Hospital, 6 Tenn.App. 619. 

3 C.J. p 1392 note 16. 

Sach of numerous grounds 
Assignments of error in overruling 
a motion for a new trial on each of 
the seventeen grounds stated therein 
are too general for consideration. 
Iowa.—Loving v. Atlantic Southern 
R. Co., 168 N.W. 910, 184 Iowa 436. 
Xn Kentucky 

(1) An assignment that “the court 
erred in overruling the defendant’s 
motion for a new trial” has been held 
insufficient to raise any question in 
the reviewing court. 

Ky.—Vest v. Norman, 1 Ky.L. 817, 
10 Ky.Op. 764. 

(2) However, an assignment that 
“the court erred in overruling appel¬ 
lant’s motion to grant him a new 
trial on the grounds set out in the 
motion” has been held sufficient, as 
calling to the court’s attention all 
particular grounds set out in the mo¬ 
tion. 

Ky.—Dulaney v. Nunnery, 7 Ky.L. 
292, 304, 18 Ky.Op. 710. 

68. Iowa.—Crouch v. National Live¬ 
stock Remedy Co., 231 N.W. 323, 
210 Iowa 849—Blomgren v. City of 
Ottumwa, 227 N.W. 823, 209 Iowa 
9. 

3 C.J. p 1898 note 16. 

69. Iowa.—^King v. Chicago, etc., R. 
Co., 64 N.W. 204, 88 Iowa 704. 

3 C.J. p 1393 note 17. 

70. Ala.—Suits V. Glover, 71 So.2d 
49, 260 Ala. 449, 43 A.L.R.2d 465— 
Waldrop V. Langham, 69 So.2d 440, 
260 Ala. 82—Cobb v. Malone, 9 So. 
738, 92 Ala. 680. 

8 C.J. p 1898 note 18. 

70.5 Ala.—Grimes v. Jackson, 82 So. 
2d 816, 268 Ala. 22. 



6 C.J.S. 

based on the ground that the verdict was contrary 
to the law or that errors of law occurred during 
the trial, the errors must be specifically pointed out 
and a general assignment of error must be disre- 
garded.^010 

§ 1278. Motion in Arrest of Judgment 

Some court! regard an aealgnment that the court erred 
In ruling on a motion In arreat of Judgment as too general; 
but such an assignment has also been held sufficient. 

An assignment of error that the court erred in 
overruling a motion in arrest of judgment is con¬ 
sidered too general in some jurisdictions,although 


APPEAL & EBBOB §§ 1277-1279 

under other practice it may be sufiBcient.^* 

§ 1279. Proceedings after Judgment 

Assignments of error with respect to proceedings after 
judgment are governed by the general rules as to specifi¬ 
cation of errors and the requirements Imposed by particu¬ 
lar statutes and rules. 

An assignment of errors with respect to pro¬ 
ceedings after judgment has been rendered should 
clearly and specifically point out the errors com¬ 
plained of and comply with other applicable provi¬ 
sions of practice.'^3 An assignment complaining 
that the trial court erred in rescinding or vacating 


Questions sniBoiently set forth and 
argued 

Assigrnment of error based on a 
denial of motion for new trial brings 
up all Questions of law and fact suf¬ 
ficiently set forth in motion and 
argued on appeal. 

Ala.—Roan v. McCaleb, 84 So.2d 368, 
264 Ala. 81. 

70.10 Ala—-Suits v. Glover, 71 So.2d 
49, 260 Ala. 449, 43 A.L.R.2d 465— 
Waldrop v. Langham, 69 So.2d 440, 
260 Ala. 82—Cobb v. Malone, 9 So 
738, 92 Ala. 630. 

8 C.J. p 1898 note 18. 

71. Iowa.—Wettengel v. Harrison 
County Farmers Mut. Fire & 
Lightning Ins. Ass’n, 272 NW. 436, 
223 Iowa 1— W, T. Rawleigh Medi¬ 
cal Co. V. Bane, 264 NW. 18, 218 
Iowa 154—Dailey v. Standard Oil 
Co., 235 N.W. 766, 218 Iowa 244. 

Mo.—Clark v. Atchison & Eastern 
Bridge Co., 62 S,W.2d 1079, 333 Mo. 
721, certiorari denied Atchison & 
Eastern Bridge Co. v. Clark, 54 S 
Ct. 229, 290 U.S. 701, 78 L.Ed 603. 

Bennett v. Royal Union Mut. 
Life Ins. Co., 112 S.W.2d 134, 232 
Mo.App 1027—Magee v. Hayden, 
App., Ill S.W.2d 239—Gosnell v. 
Camden Fire Ins. Ass'n of Cam¬ 
den, N. J., App., 109 S.W.2d 69— 
Cunningham v. Kansas City, 38 
S.W.2d 734, 226 Mo.App 1063— 

Collins V. Smith, App., 182 S.W. 
1087. 

8 C.J. p 1398 note 19. 

72. Ind.—^Miles v. Buchanan, 36 Ind. 
490. 

73. Ala.—Roberts v. Kemp, 118 So. 
656, 218 Ala. 860. 

Mitchell V. David, 150 So. 663, 
26 Ala.App. 660. 

Ariz.—Smith v. Arizona Engineering 
Co., 193 P. 803, 21 Arlz. 624. 
Conn.—Persky v. Puglisl, 127 A. 361, 
101 Conn. 658. 

Oa.—^Ward v. Florence, 162 S.E. 872, 
44 Ga.App. 767—Charleston A W. 
G. Ry. Co. V. Cotton Seed Oil Co., 
•6 S.B. 686, 22 Ga.App. 337. 

Ind. —^Heck v. Wayman, 179 N.B. 785, 
94 lnd.App. 74. 


Iowa.—^W. T. Rawleigh Medical Co. 

V. Bane, 264 N.W. 18, 218 Iowa 164 
Mo.—Cook V. City of St. Joseph, 220 
S.W. 693, 203 Mo.App. 430. 

N.J.—Le Coney v. Koch, 133 A. 478, 
102 NJ.Law 716—Kleinert v 
Hutchinson, 121 A. 742, 98 N.J.Law 
831. 

N.C.—Thompson v. Thompson, 70 S 
E.2d 496, 236 NC. 416—Jenkins v 
Castelloe, 181 S.E. 266, 208 N.C. 
406. 

Pa.—Moyn v. Rose. 92 A. 39, 245 Pa 
601. 

S.D —First State Bank v. Stock 
Growers' State Bank, 208 N.W. 172, 
160 S.D. 28 

Tenn.—Marshall v. Johnson Hard¬ 
ware Co., 5 Tenn App. 369. 

Tex—Ciulla v. Ciulla, Civ.App., 263 
S.W. 643. 

3 C.J. p 1393 note 20 

Dismissal of exceptions 

A decree, based on findings of fact 
and conclusions of law exceptions to 
which were dismissed below, will not 
be disturbed, where the dismissal of 
exceptions is not assigned as error. 
Pa.—Moyn v. Rose, 92 A. 39, 246 Pa. 
601. 

Assignment held sulBoient 

Assignment of party appealing 
from order denying motion to re¬ 
tax costs, that order appealed from 
was contrary to statute governing 
costs on appeal and that judgment 
was in favor of the party against 
whom costs were taxed, was suf¬ 
ficient. 

Mo.—Holmes v. Houlshouser, App., 
167 S,W.2d 948. 

Assignments held insnl&oient or too 
general: 

(1) As to alleged error in striking 
down judgment for plaintiff; holding 
judgment procured against defendant 
to be dormant; holding that defend¬ 
ant's unconditional promises and 
payments on judgment did not re¬ 
vive judgment; and assignment that 
discharge in bankruptcy procured by 
defendant was inoperative as to legal 
effect against judgment, six years 
not having elapsed since his adjudi¬ 
cation of voluntary bankruptcy. 
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Ala.—Mltoholl V. David, IBO So. 663. 
25 Ala.App. 660. 

(2) As to overruling motion for a 
rehearing. 

Tex —Keitt v. Gresham, Civ.App., 
174 S.W. 884. 

(3) As to affirming judgment dis¬ 
missing suit and taxing plaintiff 
with costs. 

Tenn.—John N. Acuff Co. v Bankers* 

I Trust Co., 7 S.W.2d 62, 167 Tenn. 
99. 

(4) As to error. 

Tenn—Marshall v. Johnson Hdw. 
Co., 6 Tenn App 369. 

(5) As to error in overruling ap¬ 
pellant's motion to set aside a ver¬ 
dict and judgment. 

Tex.—Ciulla v. Ciulla, Civ.App., 263 
S.W. 643. 

(6) As to error in denial of motion 
to vacate and set aside findings, con¬ 
clusions, and judgment 

S D —First State Bank v. Stock 
Growers’ State Bank, 208 N.W. 172, 
60 SD. 28. 

(7) Where judgment complained 
of recited that a motion to set aside 
a judgment was overruled, "after 
hearing evidence and argument" and 
assignment of error in the bill of ex¬ 
ceptions was "to the order of the 
court setting aside said judgment 
plaintiff then excepted, now excepts 
and assigns the same as error," the 
exceptions were too general to pre¬ 
sent any question or to furnish 
grounds for reversal of Judgment, 
since it does not Involve a mere ex¬ 
ercise of the trial judge’s discretion, 
and as it is impossible to know from 
exception whether judgment on law 
or on the facts is complained of. 

Ga.—Douglas v. Brooke, 101 S.E. 818, 

24 Ga.App. 616. 

(8) As to error In dismissing writ 
of garnishment and granting judg¬ 
ment in favor of garnishee defendant 
for court costs and attorney's fees. 
Wash.—Rose v. Chapman, 144 P.2d 

248, 19 Wash.2d 744. 

(9) As to error in taxing costs. 
Tenn.—Hudson v. Evans, 118 S.W.2d 

407, 21 Tenn.App. 636. 
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in part a certain judgment, without stating any 
reason why the action of the court was incorrect, 
is without merit.^5-*> 

Assignments should comply with court rules to 


the effect that, when the error alleged is the mak< 
ing absolute or discharging of a rule to show cause, 
the assignment must quote verbatim the rule and the 
judgment of the court thereon.'^®*^® 


F. FILING, ANNEXING TO RECORD, AND SERVICE 


§ 1280. In General 

Statutes or court rules requiring assignments of error 
or statements of reasons or grounds of appeal to be filed 
and properly included in, or made a part of, the record or 
transcript are usually considered mandatory and must be 
complied with to have the errors or grounds relied on con¬ 
sidered. 

While the necessity for filing an assignment of 
errors or statement of grounds of appeal, and mak¬ 


ing it a part of the record or transcript, may 
be dispensed with by statutes or court rules requir¬ 
ing only that the assignment or specification be con¬ 
tained in the brief,or because the error or errors 
relied on are ones for which no assignment is neces¬ 
sary,*^® requirements of statutes or court rules that 
the assignment or statement be a separate instru¬ 
ment or paper, as discussed supra § 1243, and be 
properly filed,or attached to, or made a part of, 


Aisigameiit held nnlnteUliril’l* 

Assignment that ‘'the court erred 
in overruling appellants to amend 
Judgment" could be disregarded as 
unintelligible. 

Ala.—W. T. Rawleigh Co. v. Cone. 
196 So. 137, 29 Ala App. 314, cer¬ 
tiorari denied 196 So. 138, 239 Ala. 
576. 

73.6 Conn.—Persky v. Puglisi, 127 
A. 361, 101 Conn. 658. 

73.10 Pa—Bixler & Co. v. Stoker & 
Son, 91 Pa Super. 265. 

Opening Judgment 

Pa.—Bixler & Co. v. Stoker & Son, 
supra. 

74. Ill.—Gyure v. Sloan Valve Co., 
11 NE2d 963, 367 III. 4S9. 

Drea.sor v Baldwin, 32 NE.2d 
959, 309 Ill App. 182 
Ohio.—Hayinan v. Pennsylvania R. 

Co., App, 66 N.E.2d 780, 

'Tex.—Stillman v. Hlrsch, 99 S W.2d 
270, 128 Tex. 3G9 

Miller V. Tucker, Civ.App, 119 S. 
W.2d 92—Frost v. Crockett, Civ. 
App., 109 S.W.2d 629, error dis¬ 
missed—Gavin v. Webb, Civ.App., 
99 S.W.2d 372, dismissed for want 
of Jurisdiction, 101 S.W.2d 217, 128 | 
Tex. 625—Swanson v. Holt, Civ. 
App., 97 S.W2d 285, error dis¬ 
missed—National Life & Accident ’ 
Ins Co. V Parnell, Civ.App., 89 
S.W.2d 789—Douglas Oil Co. v. 
State (Whiteside Case), Civ.App., 
81 S.W.2d 1064, reversed on other 
grounds, 98 S.W.2d 993, 128 Tex. 
324—Culwell v. St. Paul Plre & 
Marine Ins. Co., Civ.App., 79 S.W. 
2d 914—^Walters v. Bates, Civ.App., 
65 S.W.2d 1103—American Nat 
Pire Ins, Co. v. Lovellette Inv. Co„ 
-C1V.APP., «1 S.W.2d 146—Legg v. 
Morrow, Clv.App., 60 S.W.2d 332— 
Commercial Standard Ins. Co. v. 
Noack. Civ.App., 45 S.W 2d 798, re¬ 
versed on other grounds, Com App., 
42 S.W.2d 72—Security Union Ins. 


Co. V. Reed, Civ.App, 42 S.W.2d 
494—^Heatley v. W. P. Ponder & 
Sons, Civ.App, 40 S,W.2d 961— 
Fires V. Kinney-Shotts Inv. Co., 
Civ.App.. 40 S.W.2d 911, affirmed 
Com.App., 69 S.W.2d 827. 

3 C.J. p 1394‘note 21. 

Change of statute pending appeal 

Assignments of error could be con¬ 
sidered, nutwith.standing they were 
not died in the trial court before the 
transcript was taken out, where a 
new statute, repealing one requiring 
assignments to be filed below, and 
requiring the assignments to be 
made in the brief, became effective 
after the transcript had been filed in 
the appellate court. 

Tex.—Devlin v. Held Bros., Civ.App., 
47 S.W.2d 383. 

Errors snbssqnent to Judgment per¬ 
mitted to be assigned only in 
brief 

(1) Where the requirement that 
the as.signment of error be filed with 
the cjork and brought up in the tran¬ 
script is directory only, as regards 
matters occurring after judgment, 
assignments relating to such matters 
occurring after Judgment need only 
be incorporated in the brief of ap¬ 
pellant 

Tex —Gulf Mfg. & Lumber Co. v. 
Newton, Civ.App., 27 S.W.2d 873 | 

(2) Accordingly, the court’s fail¬ 
ure to make required findings of 
fact and conclusions of law can be 
presented by an assignment appear¬ 
ing for the first time in the brief. 
Tex.—Gulf Mfg. & Lumber Co. v. 

Newton, supra. 

(3) And an assignment relating to 
findings of fact and conclusions of 
law, filed subsequently to the final 
Judgment, need not be filed in the 
court below. 

Tex.—O’Neal v. Allison, Civ.App., 
292 S.W. 269—Johnson v. Poteet, 
Civ.App., 279 S.W. 902—Busbee v. 
Busbee, Cfiv.App., 231 S.W. 441-^ 
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Moody V. Bonham, Civ.App., 178 
S.W. 1020. 

75. Tex.—Champ v. Wilson, Civ. 
App., 244 SW. 260. 

Necessity for assignment see supra 
SS 1218-1242. 

Order appointing receiver 

An appeal, under authority of Ver¬ 
non Civ.St.Annot.Suppl. (1918) art. 
2079a, from an lnterIocuto»*y order 
overruling a motion to vacate an or¬ 
der appointing a receiver, must be 
presented on the petition and order 
of appointment, so that the statute 
regulating the filing of assignments 
of error does not apply. 

Tex.—Champ v, Wilson, Civ.App.. 
supra. 

76. Pa—Mason v. Linn, 67 A. 61, 
218 Pa. 161 

Groof V. City Sav. Fund, etc. 
Co., 32 Pa.Super. 416 
Tex.—Swlnson v Thomas, Civ App , 
16 SW.2d 412—Read v. GJidd^n 
Stores Co., Civ App , 293 S W. 243 
— ^Wood V. Moers, Civ App., 289 
SW. 1017—Garcia v Hernandez, 
Civ.App, 282 S.W. 899—Evans v 
Shaw, Civ.App., 268 S W. 1037— 
Carrera v. Hines, Civ App., 246 
S.W 1067—Clement v First Nat 
Bank, Civ.App, 245 S W. 719, re¬ 
versed on other grounds 282 S.W. 
668, 116 Tex. 342—(''alhoun v 

Western Union Telegraph Co, Civ. 
App., 241 S.W. 601—HcOrew v 
Hoy, Civ App., 234 S W. 686—Can¬ 
ter V Canter, Civ.App., 231 S W. 
796—Moody v. Bonham, Civ.App, 
178 S.W. 1020. 

3 C.J. p 1330 note 42 [d], p 1394 note 
24. 

Oertiflsd with eass on appeal 

Assignments of error may not be 
filed in the first Instance in the su¬ 
preme court but must be filed in the 
trial court and certified with the 
case on appeal. 

N.C.—E. L. Lowie db Co. v, Atkins, 
96 B.£.2d 271, 246 N.C. 98—State 
Y. Dew, 88 S.E.2d 482, 240 N.a 696. 
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the record^^ or transcript,^® must 

wiar of avoaaAa of appeal la ap* 
pellata oonrt 

If the grounds of appeal are not 
atated In the notice of appeal, but 
are served after its filing in the 
lower court, such grounds must be 
filed in the appellate court. 

N.J.—McCartney v. British Amerl* 

can Metals Co., 124 A. 114, 99 N.J. 

Law 376. 

laclaelen, of bill of exoeptloae la 
traasoript not filing of aeeiga- 
meats of error 

The fact that there are bills of ex¬ 
ceptions in the transcript is not a 
compliance with a statute requiring 
the filing of assignments of error 
before taking out the transcript. 
Tex—Swinson v. Thomas, Giv.App., 

16 S.W.2d 412. 

meflllag 

An assignment filed In one case 
cannot again be filed in another. 
Ky.—Rochester v. Anderson, 8 Bibb 

338. 

3 C.J. p 1395 note 28. 
la Florida 

(1) A rule of court making It the 
duty of the attorney for plaintiff in 
error, when he applies to the clerk 
for a transcript of the record in any 
civil cause, to file in the office of the 
clerk complete assignment of all 
errors that he intends to rely upon 
in the appellate court, Including 
those presented to the judge at the 
time of applying for the bill of ex¬ 
ceptions, as well as those that may 
be based upon matters apparent upon 
the record proper,” is not complied 
with by filing a copy of an assign¬ 
ment of errors, which does not pur¬ 
port to be a complete assignment, 
but is merely an assignment pre¬ 
sented to the trial judge with the 
bill of exceptions under another 
court rule requiring a copy of the 
assignments of errors to be pre¬ 
sented to the trial judge with the 
bill of exceptions to give the judge 
proper information in passing on 
the bill, such assignments relating 
only to errors based on matters pre¬ 
sented by the bill. 

Fla.—^Parmer Concrete Works v 

Gillooley, 107 So. 404, 91 Fla. 316. 

(2) Although the assignment re¬ 
quired to be presented for making up 
the bill of exceptions is not actually 
incorporated in the bill of excep¬ 
tions and made a part of it, such 
omission cannot be ground for 
striking the assignments of error 
based upon matter appearing in the 
bill of exceptions If the assignment 
of errors was actually presented to 
the judge of the circuit court at the 
time of presenting to him the bill 
of exceptions to be made up and set¬ 
tled, and is filed in the supreme 
court within three days after filing 


usually be com- | plied with. 

the copy of the record, as provided 
in Qen.St. (1906) | 1706. 

Fla.—Seaboard Air Line Ry. Co. v. 
Hess, 74 So. 600, 78 Fla. 494. 

(8) If a complete assignment of 
errors is filed with the clerk of the 
trial court and included in the tran¬ 
script of the record filed in the ap¬ 
pellate court there is a sufficient 
compliance with the requirement of 
filing them in the appellate court. 
Fla.—Harper v. Bronson, 124 So. 782, 
98 Fla. 941—Farmer Concrete 
Works V. Gillooley, 107 So. 404, 
91 Fla. 316. 

(4) The failure to include in the 
bill of exceptions an assignment of 
errors presented as a guide for 
making up the bill and failure to 
file a complete assignment of errors 
upon which plaintiff in error relies 
for reversal in the supreme court is 
not, however, cured by instructing 
the clerk in making up the tran¬ 
script of record to ”copy the follow¬ 
ing complete assignment of errors ” 
Fla.—Crystal Beach Development 
Co. V. Alvord, 133 So. 868, 101 Fla. 
1403, reheard 186 So. 669, 101 Fla. 
1411. 

77. Ind.—Smith v. Cedan, 184 N.E. 

426, 97 IndApp. 44. 

N C —T. C. May Co. v. Menzies Shoe 
Co., 119 S.E 227, 186 N C. 144. 

Ohio.—Gallagher v. Zangerle, 181 N. 

E. 913, 42 Ohio App. 249 
Pa—Warnick v. Conroy, 177 A. 767, 
318 Pa 232. 

3 C.J. p 1394 note 22. 

Xu 

(1) Under S.H.A. ch. 110, § 259.36, 
Laws of 1937, the requirement that 
the assignment of errors be written 
on, or attached to, the record was 

I eliminated, leaving the rule requir¬ 
ing an assignment of errors in the 
statement in the brief, at the con¬ 
clusion of the statement of the case, 
as the only method of presenting 
an issue to a reviewing court. 

Ill.—Gyure v. Sloan Valve Co., 11 
N.E 2d 963, 367 Ill. 489. 

(2) Prior to the above rule, the 
assignment of errors was required 
to be written on, or attached to, the 
record in order to be considered by 
the reviewing court. 

Ill —Forest Preserve Diet, of Cook 
I County V. Chilvers, 176 N.E. 720, 
344 Ill. 678—^People v. Andrus, 132 
N.E. 226, 299 111. 60. 

I Tibbitts-Hewitt Grocery Co. v. 
Cohen, 266 Ill.App. 469—Paul v. 
National Accident Society, 249 Ill. 
App. 802—Black v. Texas Co., 247 
IllJtpp. 801—McAllister & Schroe- 
der V. Weber Motor Car Ck>., 248 
Ill.App. 630. See Guth v. Haas, 
210 I11.APP. 437. 

(3) Under rules of the appellate 
court, fourth district, errors need 
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not be assigned on the record, but 
they should be alleged at conclusion 
of the statement of the case. 

Ill.—Dressor v. Baldwin, 82 N.E.2d 
969, 809 I11.APP. 182. 

7R Ala.-—Evett v. Mitchell, 86 So. 
2d 98, 261 Ala. 22. 

Ind—Henry v. State, 161 N.E. 824, 
197 Ind. 676. 

3 C.J. p 1394 note 23. 

Ooanpllaaoe held not shown 

(1) An assignment of errors, made 
on a separate sheet of paper, which 
was attached to a page of the tran¬ 
script with ordinary paper fasteners, 
subject to easy detachment and re¬ 
moval, was not in compliance with 
court rule requiring that assign¬ 
ments must be written on the tran¬ 
script. 

Ala.—Mitchell v. Marshall County 
Livestock Market, 21 So 2d 446, 82 
Ala.App. 42—Skinner v. Jackson, 
182 So. 92, 28 Ala.App. 227, certio¬ 
rari denied 182 So. 93, 236 Ala. 810. 

(2) Separate written instrument 
purporting to be appellants’ assign¬ 
ment of errors with pages numbered 
one and two, bearing file mark of 
clerk of appellate court as of same 
date the transcript was filed, could 
not be considered a proper assign¬ 
ment of errors within rule requiring 
a8.signment of errors to be entered 
on the transcript. 

Ind—Baur v. Lee, 10 N.E.2d 444. 
104 Ind.App. 147. 

Bequirements cautiously guarded 

Requirements in supreme court 
rule, that assignment of error be 
written on the transcript, are cau¬ 
tiously guarded for sake of security 
and permanency of records. 

Ala—Mitchell v. Marshall County 
Livestock Market, 21 So.2d 446, 
32 Ala.App. 42. 

la Texas 

(1) Prior to the enactment of Acts 
(1931, 42nd Leg.) p 117 c 76, provid¬ 
ing for the making of assignments 
in the brief, assignments of error 
could not be considered unless 
brought up in the transcript. 

Tex—Farmer v. Burroughs Adding 
Mach. Co., Civ App., 29 S.W 2d 
804—^Werner v. Eubanks, Civ.App., 
7 S.W.2d 128—Williams v. Land. 
Civ.App., 800 S.W. 990—Garcia v. 
Hernandez, Civ.App, 282 S.W. 899 
—^Nogals Oil & Gas Co. v. Mer¬ 
chants’ & Planters’ Bank, Civ.App., 
264 S.W. 341—Garitty v. Halbert, 
Clv.App., 236 SW. 281, dismissed 
for want of jurisdiction—Losano 

V. Torres, Civ.App., 234 S.W. 161 
—Moody V. First National Bank 
of Aransas Pass, Civ.App., 198 S. 

W. 169. 

(2) It was held, however, that, 
where assignments of error were not 
in the transcript when delivered to 
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WUM 

Such requirements are not mere matters of form* 
atid tioncompliance therewith may result in a re¬ 
fusal by the appellate court to consider any errors 
for which an assignment is necessary* and a dis¬ 
missal of the appeal or affirmance of the judgment 
It has been held, however* that noncompliance is 
not jurisdictional and in a proper case* such 
nonoompliance may be permitted to be cured,®®-^ 
especially if no delay in the hearing on appeal has 
occurred and no one has been prejudiced because 
of the noncompliance.®®*!® Also, many cases per¬ 
mit such noncompliance to be waived as discussed 
infra § 1284. 


§1281. Time for Filing 

a. In general 

b. Effect of failure to file in time 
c« Extension of time 

a. In General 

An sMlgnment of orrort or ttatement of oroundo or 
reasono of appeal must uaually be filed at or within the 
time preaorlbed by statute or rule of court. 

At common law an assignment of errors was filed 
in the appellate court at, or subsequent to, the time 
of filing the transcript,®! or on the first day of the 
term.®® However, an assignment of errors or state¬ 
ment of grounds or reasons for appeal usually may, 
and must, be filed at or within the time prescribed 
by statute or rule of court,®® such requirement, in 


tho reviewing oouit becauM of the 
fault of the clerk, the asslgiimente 
would be considered. 

Te*.—Ginners’ Mut Underwriters v. 
Wiley, Civ.App., 147 S.W. 629. 

79. Ala.—Mitchell v. Marshall 
County Livestock Market, 21 So.2d 
446. 82 Ala.App. 42—Skinner v. 
Jackson, 182 So. 92, 28 Ala.App. 
227, certiorari denied 182 So. 93, 
236 Ala. 810. 

Fla.—Parmer Concrete Works v. 

Gillooley, 107 So. 404. 91 Fla. 316. 
IlL—Qyure v. Sloan Valve Co., 11 
N.B.2d 963. 867 Ill. 489—Voges v. 
X>avison, 137 N.E. 816, 306 111. 357 
—People V. Andrus, 132 N.E. 225, 
299 111. 60. 

Stanford v. L. N. & R. News Co., 
244 I11.APP. 420—McCarthy v. City 
of Chicago. 197 Ill.App. 664. See 
Guth V. Haas, 210 Ill.App. 437. 
Ind.—Great American Indemnity Co. 
V. Walter, 23 N.E.2d 686. 216 Ind. 
167—Baur v. Lee, 10 N.E.2d 444, 
104 Ind.App. 147. 

Me.—Appeal of Garland. 186 A. 469, 
126 Me. 84, certiorari denied 47 
S.Ct. 769, 274 U.S. 769, 71 L.Ed. 
1838. 

Mich.—Gobles Co-op. Ass'n v. Al¬ 
bright, 226 N.W. 876, 248 Mich. 68. 
N.J.—Zuk V. Elshkewich, 167 A. 256, 
9 N.J.Misc. 1079. 

Ohio.—Snyder v. New York Life 
Ins. Co., 172 N.E. 874, 121 Ohio St. 
604. 

S.D.—Gold Medal Dairy Co. v. Lang- 
enteld, 249 N.W. 816, 61 S.D. 490. 
Tex.—^Wheeler v, Ahrendt Motor Co., 
Civ.App.. 42 S.W.2d 1038—Texas 
Employers' Ins. Ass’n v. Teel, Civ. 
App., 40 S.W. 2d 201—Parker v. 
Oliver Farm Ekiuipment Co., Civ. 
App„ 82 6.W.2d 968—^Blevine v. 
Hornsby, Civ.App., 27 S.W.2d 647 , 
—Dulin V. Fain, Civ.App., 22 S.W. i 
2d 707—O'Neal v. Allison, Civ. 
App., 10 S.W.2d 267—First Nat. 
Hank V. First State Bank of Ly- 
fard, Civ.App., 6 S.W.2d 778—Dry- 
0m Treat, Glv.App., 1 S.W.2d 


769—St. Paul Fire & Marine Ins. 
Co. V. Earnest, Civ App., 293 S.W. 
677, affirmed 296 S.W. 1088, 116 
Tex. 665—Read v. Glidden Stores 
Co.. C1V.APP., 293 S.W. 243—Man¬ 
ning V. Goolsby, Civ.App., 292 S. 
W. 689—O’Connor v. O’Shaughnes- 
sy. Civ.App.. 288 S.W. 842—Walker 
Moore Co. v. Wegley, Civ.App. 
287 S.W. 298—Modem Order of 
Praetorians v. Sherban, Civ App., 
286 S.W. 623—Lorenzen v. Keenan, 
Civ.App., 283 S.W. 926—Garcia v. 
Hernandez, Civ.App., 282 SW. 899 
—Martin v. Barnum, Civ.App., 278 
S.W. 323—Holloway v. Miller, Civ. 
App., 272 S.W. 662—Independent 
Farmers’ Gin Co. v. Hander, Civ. 
App, 269 S.W. 1062—EJvans v. 
Shaw, Civ App., 268 S.W. 1037— 
Ford & Diimon v. Fie well en, Civ. 
App., 264 S W. 602, affirmed. Com. 
App., 276 S.W. 903—Hodges v. 
French. Civ.App.. 266 S.W. 662— 
Hilgenberg v. Herring, Civ App., 
266 S W 633—Brazelton Lumber 
Co. V Roberts, Civ.App., 253 S.W. 
698—Hooker v. State, Civ.App., 197 
S.W. 481, error refused—^Lee v. 
Zielinski, Civ.App., 197 S.W. 327— 
Rector v. Continental Bank & 
Trust Co., Civ.App., 180 S.W. 309. 
Utah,—Dalton v. Stout, 48 P.2d 426, 
87 Utah 39—Sterling Furniture 
Co. V. Tobias, 39 P.2d 766, 86 Utah 
457. 

3 C.J. p 1396 note 26. 

Effect of failure to make or file see 
supra S 1220. 

Attaohment to book of traasoript 

Fact that assignment of errors 
was attached to the back of the tran¬ 
script instead of the front as pre¬ 
scribed by rule of court did not re¬ 
quire dismissal of appeal, where rec¬ 
ord was not voluminous, first page 
of record showed where assignment 
of errors was. and hence court was 
not seriously burdened by failure to 
comply with rule. 

Ind.—^^ollins v. Siegal, 14 N.E.2d 
582, 214 Ind. 206. 


80. N.D.—^In re Heiden’s Estate, 57 
N.W.2d 242, 79 N.D. 396. 

Utah.—Sullivan v. Condas, 290 P. 
964, 76 Utah 586. 

80.5 N D.—In re Heiden's Estate, 57 
N.W.2d 242, 79 N.D. 896. 

80.10 Tenn.—State ex rel. Legal Re¬ 
dress Committee of African M. E. 
Church V. Sunday School Union of 
African M. E. Church, 210 S.W.2d 
687, 186 Tenn. 419. 

81. Cal.—Hutton v. Reed, 26 C. 478. 

82. Wash Terr.—Lytle v. Territory, 
1 Wash.Terr. 436. 

3 C.J. p 1395 note 29. 

83. Conn.—^Hesslon v. Somers, 168 
A. 794, 113 Conn. 780. 

Fla.—Goldtrap v. Mancinl, 86 So. 2d 
141. 

Hawaii.—Mid-Pacific Dress Mfg. Co. 

V. Cadinha, 32 Hawaii 996. 

Ind.—Tourkow v. Hoover, 108 N.E.2d 
195, 122 Ind.App. 676. 

La.—Leader Realty Co. v. Lakevlew 
Land Co., 76 So. 699, 142 La. 169, 
error dismissed New Orleans Land 
Co. v. Leader Realty Co, 39 S.Ct, 
184, 248 U.S. 550. 63 L.Ed. 417. 
Mass.—Codwise v. Livermore, 80 N, 
E. 609. 194 Mass. 446. 

Mich.—Mlley v. Johnson, 189 N.W. 

864, 220 Mich. 174. 

Miss—Crawley v. Ivy, 116 So. 90, 
149 Miss. 764—City of Hattiesburg 
v. New Orleans & N. E. R. Co., 
108 So. 799, 143 Miss. 687. 

Mo.—Galbreath v. Galbreath, App., 
24 S.W.2d 202. 

Nev.—Gardner v. Pacific Power Co.^ 
163 P. 731, 40 Nev. 343. 

Pa.—In re Cuyler’s Estate, 6 Pa^ 
Dist. & Co. 692. 

Tex.—^Mauldin Drilling Co. v. Wey- 
man, Civ.App., 8 S.W.2d 586. 

Va.—Hall v. Hall, 66 S E 2d 595,. 

192 Va. 721. 

3 C.J. p 1895 note 80. 

After argument 

Where exceptions pendente llte 
are taken to trial rulings, and error- 
is not assigned in ths bill of exoep*- 
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some jurisdictions, bdn^ mandatory^^-B and juris- opposing counsel and to the court of the questions 

dictional.***^® The object of requiring the filing of of law to be discussed.®^ 

an assignment of errors is to give notice to the 


tlons, and tha exceptions pendente i 
lite are brought up in the record, | 
counsel should assign error thereon 
before argument begins in the court 
of appeals, and an assignment after 
the original argument or pending a 
motion to rehear is too late. 
Ga~^Heddick v. Strickland, 103 S.E. 
94, 26 Ga.App. 276. 

After llliag of trsasoxlpt or states 
meat of oase 

(1) Where assignments of error 
were served before transcript was 
nied in the supreme court, but were 
filed in the supreme court on the 
same day that the transcript was 
filed, there was a sufficient compli¬ 
ance with court rule requiring that 
appellant assign errors in writing 
subscribed by himself and serve a 
copy thereof on the respondent or 
his counsel, and file original within 
fifteen days from filing of the tran¬ 
script of the record on appeal. 
Utah.—Fountain Green City v. Na¬ 
tional Surety Corp., Ill P.2d 155, 
100 Utah 160. 

(2) Assignment of errors, not nec¬ 
essarily being a part of the state¬ 
ment of case on appeal, may be pre¬ 
pared later. 

NO,—Moore v. Crosswell, 82 S.E.2d 
208, 240 N.C. 473. 

After submlsslott for ILaal decision 
held too late 

Ill.—Paul V, National Accident So¬ 
ciety, 249 Ill App. 302—Stanford v, 
L N. & R News Co, 244 Ill App. 
420—^McAllister & Schroeder v. 
Weber Motor Car Co., 243 lll.App. 
630. 

Cross appeal 

Rule providing mat assignment of 
errors should be filed by appellant at 
least thirty days before case is set 
for hearing does not apply to cross 
appeals, and cross appellant could 
properly file his cross assignment of 
errors after case was set for hear¬ 
ing. 

Miss.—^Anderson v. Laurel Oil & 
Fertilizer Co., 87 So 2d 656. 

9ats from which time runs 

(1) “The time for serving and fil¬ 
ing an assignment of error does not 
run from the date of the certifica¬ 
tion of the record on appeal, but 
from the date of appeal. Assign¬ 
ment of errors is founded upon the 
bill of exceptions.” 

Nev.—Coffin v. Coffin, 163 P. 781, 
732, 40 Nev. 346. 

(2) Time for various steps re¬ 
quired by statutes relating to appel¬ 
late procedure, such as time for fil¬ 
ing assignments of error on adverse 
party, is computed from the time 
when appeal is effected. 


S.D.—Peterson ▼. Great Am. Ins. Co., 
47 N.W.2d 284, 78 S.D. 689. 
Prematnritj 

A statute or rule prescribing only 
the limit of time beyond which ap¬ 
pellant may not file or serve his 
specifications of error does not make 
a filing or service before that time 
premature. 

Wyo.—Kendrick v. Healey, 183 P. 
37, 26 Wyo. 261—^Hahn v. Citizens’ 
State Bank, 171 P. 889, 26 Wyo. 
467, rehearing denied 172 P. 706, 
25 Wyo. 467. 

Xn Ohio 

(1) Court rule, requiring counsel 
for appellant within fifty days after 
filing of notice of Intention to appeal 
to file with clerk assignment of er¬ 
rors, applies to appeals on questions 
of law only. 

Ohio.—Miller v. Johnson, App., 123 
NE2d 61—Lair v. County Com’rs 
of Franklin County, App., 117 N.E. 
2d 710—Hoefler & Stoeckleln Co. 
V Pioneer Bldgs, of Ohio, App., 
106 N.E 2d 467—State ex rel. Mer¬ 
rill V. Moore, 82 N.E.2d 323, 83 
Ohio App, 626—^Acme Mortg. & 
Inv Co. V. Bachelor, 74 N.E.2d 
111, 79 Ohio App. 417—Dismier v. 
White. App., 68 NB2d 380—Wil¬ 
son v. Sneed, App., 68 N E.2d 128 
—Krumm v Cuneo, App., 47 N.E. 
2d 1001—^Watsek v. Whetstone, 
App., 37 N.E 2d 666. 

(2) Filing of assignments of er¬ 
ror subsequent to expiration of fifty- 
day period provided therefor by 
court rule did not require dismlssa] 
of appeal, where filing was within 
seventy days after entry of order 
appealed from; such seventy-day 
period included the twenty days for 
filing notice of intention to appeal 
and the fifty days for filing assign¬ 
ment of errors after notice of in¬ 
tention to appeal. 

Ohio.— G usweiler v. Rlvervlew 
Apartments, 6 N.E.2d 687, 64 Ohio 
App. 132. 

(3) Motion of appellee to dismiss 
appeal on questions of law for fail¬ 
ure of appellant to file his assign¬ 
ments of error within time and rule 

' would be overruled because time 
within which appellant must file his 
i assignments of error does not begin 
until after it is determined that ap¬ 
peal shall proceed on questions of 
law. 

Ohio.—Lumpkin v. Hughes, App., 67 
N.E.2d 648. 

(4) Also, it has been held that a 
notice of appeal on questions of law 
and fact is appropriate for appeal in 
chancery and where such an appeal 
is properly made, court rule requir¬ 
ing counsel for appellant within 

183 


fifty days after filing of notice of in¬ 
tention to appeal to file with cleric 
assignment of errors has no appli¬ 
cation. 

Ohio.—^Watsek v. Whetstone, App.. 
37 N.E.2d 666. 

(6) Where appeal on questions of 
law and fact was dismissed and ap¬ 
peal was ordered retained on ques¬ 
tions of law. fixing thirty days for 
the preparation and settlement of a 
bill of oxceptions, appellant had ten 
days after expiration of time for fil¬ 
ing of bills of exception in trial 
court within which to file the assign¬ 
ments of error with clerk of court of 
appeals. 

Ohio —^Wilson v. Sneed, App., 68 N.E. 
2d 128. 

(6) In absence of rule of court 
governing time for filing assign¬ 
ments of error on appeal on ques¬ 
tions of law and law and fact, the 
court of appeals should make an 
order prescribing reasonable period 
of time within which assignments of 
error shall be filed. 

Ohio—State Farm Ins Coa v. Rich¬ 
ter, App., 86 NB2d 400. 

(7) Where appeal from municipal 
court to common pleas court was 
dismissed for failure timely to file 
bill of exceptions and assignment of 
errors, and on appeal to court of 
appeals from Judgment of common 
pleas court, purported assignment of 
errors filed within fifty days was 
directed to errors allegedly commit¬ 
ted In municipal court, and not to 
errors allegedly committed by com¬ 
mon pleas court, there was no as¬ 
signment of errors which court of 
appeals could recognize, and appeal 
would be dismissed for failure to 
file error assignments within fifty- 
day period. 

Ohio—Johnson v. Brown, App, 101 
NE.2d 11. 

83.5 Va.—Hall v. Hall, 66 S.E.2d 
695, 192 Va. 721. 

83.10 Ind —Tourkow v Hoover. 108 
NE2d 196, 122 Ind App. 676. 

84. N.C —McDowell v. J. S Kent 
Co., 69 SE 626, 153 N.C. 656. 

3 C.J. P 1396 note 31. 

Object of assignments of error gen¬ 
erally see supra S 1217. 

Time for perfeotiatf appeal only half 
mh 

Purpose of rule of appellate pro¬ 
cedure, requiring that assignments 
of error must bo filed when time for 
perfecting appeal has only half run, 
is so that parties can know what 
part of record will be material on 
appeal and not to penalize the ap¬ 
pellant but to protect the appellee. 
Va.—^Avery v. County Sefiool BdL 
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If an assignment of errors or statement of 
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grounds pr reasoob of appeal has not beeu 
within the time prescribed, the assignment or state¬ 
ment usually will not be considered by the appellate^ 
court, and the appellate proceeding will be dis-' 
missed or the judgment affirmed, as the statute or 
rule of court may provide,®# unless there are errors 


of Brunswick County, 64 8.Btad 
767, 192 Va. 829. 

as. Fla.—Goldtrap v. Maacini. 86 
So. 2d 141—In ro I<ofton’s Bstate, 
12 So.2d 687, 162 Fia. 686. 

Oa.—^McMillan ▼. Kelly, 40 S.E.2d 
662, 201 Ga. 692. 

W. A. Lathem 4b Sons v. Rein¬ 
hardt. 46 S.B.2d 681, 76 Oa.App. 
628. 

Ind.—Taylor v. Mesklmen, 128 N.E. 
2d 872, 284 Ind, 486—Pifleld v. 
State, 172 N E. 601, 202 Ind. 176. 

Rich V. Public Service Co.. 110 
N'.B.2d 907, 128 Ind.App. 331— 

Touricow V. Hoover, 108 N.E.2d 
196, 122 lnd.App. 676—McGuire v. 
Review Bd. of Ind. Employment 
Sec. Division, 99 N.E.2d 263. 121 
Ind.App. 377—Grider v. Titus, 80 
N.B.2d 670, 118 IndApp. 473— 

Isley V. Isley. 56 N.E.2d 613, 116 
Ind.App. 69—^Drzewieckl v. George, 
40 H.E.2d 1004. Ill Ind.App. 126— 
Farmers' Bank 4b Trust Co. of 
Knox V. Starke County Trust 4b 
Savings Bank, 184 N.E. 411, 96 
IndApp. 1. 

Iowa.— Hollingsworth v. Hall, 242 
N.W. 89. 214 Iowa 285. 

—Town of Amite City v. Central 
Louisiana Power Co„ 114 So. 694, 
164 La. 686. 

Miss.—Canal-Commercial Trust 4b 
Savings Bank v. Brewer, 109 So. 
8, 143 Miss. 184, error dismissed 
47 S.Ct. 96, 273 U.S. 638, 693, 71 
L.Ed. 816. 

Nev.—Coflln v. Coffin, 163 P. 731, 40 
Nev. 345. 

N.M.—Tharp v. City of Clovis, 266 
P. 717, 33 N.M. 308. 

Ohio.—^Lalr v. County Com’rs of 
Franklin County, App., 117 N.E.2d 
710 —Gerber v. McFarland, App., 
117 N.E.2d 206—Price Bros. Co. v. 
Walters, App., 116 N.E.2d 12— 
Worpel V. Board of Liquor Control, 
App., 109 N'.E.2d 642—^Applegate 
V. Qreenvllle-Dayton Transp. Co., 
App., 109 N.E 2d 27—Miller v. Dil¬ 
lard, App., 107 N.E.2d 412—Straw- 
ser V. Stanton. App., 106 N.E.2d 
672—Hall V. Hall, App., 106 X.B. 
2d 661—Cryder v. Elliott Co.. 
App., 106 K.E.2d 667—^Monte 
Toung, Inc. v. Whetzel, App., 105 
K.B.2d 79—Johnson v. Brown, 
App„ 101 N.E.2d 11—Frlgldalre 
Division, General Motors Corp. v. 
Board of Review, Bureau of Un¬ 
employment Compensation, App., 
99 N.E.2d 671—Cleveland Bldg. 
Laborers* Benev. 4k Protective Un¬ 
ion V. Board of Liquor Control, 
APP^ 98 X.B.2d 828—National 


Sur. Corp. ▼. Blackburn, App., 96 
N'.E.2d 46, appeal dismissed 97 
K.E.2d 8. 164 Ohio St. 664. and 
motion overruled, App., 106 K.Sl2d 
780—^Nickerson v. Nickerson, 88 
N.E.2d 64, 84 Ohio App. 616—Cost- 
lo V. Sturm, App., 87 N.E. 2d 697— 
State ex reL Moore v. Smith. 86 
N.E.2d 608, 84 Ohio App. 93—Max¬ 
well Finance Co. v. Morton Show 
Case Co., 85 NE.2d 699, 84 Ohio 
App. 94—Wells V. Friend. 86 N,E. 
2d 638, 84 Ohio App. 92—'State ex 
rel. Merrill v. Moore, 82 N.E. 2d 
828, 83 Ohio App. 526—Snouffer v. 
Bartlett, App., 65 N.E.2d 669, sec-| 
ond case—In re Ayers* Estate, 
App.. 65 NE2d 297—Waller v. 
Leach, App., 64 N.E.2d 80—Wysong 
V. F. E. Gooding Amusement Co., 
App, 60 N.E.2d 710, second case— 
Blumenstock v. Blumenstock, App., 
49 N.E.2d 91—^Volght v. Southern 
Ohio Sav. Bank 4b Trust Co., 41 
NE2d 269, 70 Ohio App. 327. 

R.I—Dugdale v. Chase, 167 A. 430, 
52 R.I. 63. 

Tenn.—State ex rel. Pennington v 
Bailey. 266 S.W.2d 882, 196 Tenn. 
285. 

Sykes v. White, 14 Tenn.App 
327—First Nat. Bank of South 
Pittsburg V. Jones, 6 Tenn.App. 
408. 

Tex.—Inter-Ocean Casualty Co. v. 
Brown, Civ.App., 31 SW2d 333— 
Taliaferro v. Saer, Civ App., 294 
S.W. 653—Hassell v. Rose, Civ. 
App., 199 S.W. 845, dismissed for 
want of Jurisdiction—Fariss v. 
Beeville Bank & Trust Co., Civ. 
App,, 194 S.W. 1169. 

Utah.—Cornla v. Cornia, 15 P.2d 631, 
80 Utah 486. 

Va.—Hall V. Hall, 66 S.E 2d 595, 192 
Va. 721—Avery v. County School 
Bd. of Brunswick County, 64 S.E. 
2d 767, 192 Va. 329. 

8 C.J. p 1396 note 33. 

Effect of failure to make or file see 
supra S 1220. 

Belated assigameat held aot to core 
default 

La.—Succession of La Pens v. La- 
graize, 81 So.2d 869, 227 La. 987. 

Ooaslderatiou of affidavit brought up 
by belated assignment 

A counter affidavit, repudiating 
affiant's former affidavit which sup¬ 
ported a motion for new trial for 
newly discovered evidence, brought 
forward upon a belated filing in the 
appellate court of an assignment 
charging error in overruling such 
ground of motion, could not bs con- 
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sldered, not being properly in iher 
record. 

Tenn.—Southwestern Transp. Co. v. 
Waters, 79 &W.2d 1028, 168 Tenn. 
596. 

ffivasure of oase from docket 

(1) Under the Connecticut prac¬ 
tice, the only remedy for failure 
timely to file an assignment of er¬ 
rors is by motion to erase the case 
from the docket 

Conn.—Joseph v. Donovan, 164 A. 
498, 116 Conn. 160. 

(2) Where defendants mistakenly 
assumed that a finding was neces¬ 
sary, and accompanied appeal with 
request for a finding and a draft 
finding, and did not then file assign¬ 
ments of error, and when request for 
finding was stricken defendants 
properly obtained extension of time 
and filed assignments of error as 
soon as permission was granted, mo¬ 
tion to erase a.s8ignments of error 
based on contention that assign¬ 
ments should be filed with appeal 
when no finding is necessary would 
be denied. 

Conn.—Morlcl v. Jarvle, 71 A. 2d 56C, 
136 Conn. 370. 

Brrors set out ia brief 
Appellees' motion to dismiss ap¬ 
peal for appellant’s failure to file 
assignments of error within time 
prescribed by statute was overruled 
where appellant’s brief set out the 
claimed errors. 

Ohio.—Hayman v. Pennsylvania R. 
Co., App., 66 N.E 2d 780—Dieterle- 
V. Bourne, App., 57 N.E 2d 405. 
Bxoeptious peudeute Uta 
Where assignments of error on ex¬ 
ceptions pendente lite were not ten¬ 
dered in time because tendered more 
than sixty days from date of rulings 
complained of, the assignments 
could not be considered. 

Ga.—Ford v. Jones, 17 S.E.2d 766, 
66 Oa.App.2d 238. 

X&terlooutozy orders 

The reviewing court has no appel¬ 
late Jurisdiction over an interlocu¬ 
tory order and the appeal will be 
dismissed, when the assignment of 
errors is not filed within the statu¬ 
tory time after the date of filing of 
such order. 

Ind.—^In re Retseck’s Estate, 116 N. 

I E.2d 744, 232 Ind. 669. 

I In re Helneman’s Estate, 101 N. 
B.2d 194, 111 Ind-App. 348. 

Under the Bngltffii pmetloe, It haa- 
been said that 19 the errors be not 
assigned within the required time, 
defendant in enoE euee out his writ;. 



for which no asiigmnetit is necessary.^* 

A failure to file an assignment within the time re¬ 
quired by an intennediate appellate court has been 
held not to require a dismissal of the appeal where 
no point thereon was made until after the case was 
transferred to the court of final appellate jurisdic¬ 
tion.®^ 

c. Extension of Time 

For 9ood cauto ahown, the court may grant an axten- 
•ion of tima for filing an aMignmont of error. 

The time for filing an assignment of error may 
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be extended for good eanee dnowiif®* especially if 
no delay in the stdnnission of the caixse has oc- 
cumdt or the opposite party has not been preju¬ 
diced;®® but even under such cases it is incumbent 
on appellant to make a satisfactory showing excus¬ 
ing the default.®® Generally, illness or incapacity 
of counsel will excuse default,®®*® but this is not 
true where co-counsel or associate counsel was 
able to file the assignment of errors within the pre¬ 
scribed time.®®-!® Various other reasons or excuses 
have been held to constitute®®-!® or not to consti¬ 
tute®®*®® “good cause" for failure to file an assign¬ 
ment of error in time. 


of cclre facial quare ixicutlonem 
non, and if. upon such writ, plaintifC 
in error does not aisiffn hli errors 
but suffers judgment to go by de¬ 
fault. no errors afterward assigned 
will prevent execution. 

N.H.—^Rochester v. Roberts. 26 N.H. 
4S6. 

as. Nev.—Young v. Holman, 208 P. 
871. 47 Nev. 1. 

Tex.—Marlnick v. Continental South¬ 
land Savings ft Loan Ass’n of Dal¬ 
las, Civ.App., 120 S.W.2d 1090, 
error refused. 

87. Tenn.—^Newton Finance Corpo¬ 
ration V. Conner, 38 S.W.2d 96, 161 
Tenn. 441, 72 A.L.R. 1286. 

88. Conn.—^Walsh v. L«ffen, 40 A.2d 
689. 131 Conn. 358. 

Xnd.—McConnell v. Fulmer, 103 N.E, 
2d 803, 230 Ind, 676—Smith v. 
American Creosotlng Co., 60 N.E.2d 
916, 221 Ind. 613. 

Minn.—In re Slingerland’s Estate, 265 
N.W. 21, 196 Minn. 364. 

Ohio.—Gerber v. McFarland, App., 117 
N.B.2<i 206—^Prlce Bros. Co. v. 

Walters, App., 116 N.B.2d 12— 
Worpel V. Board of Liquor Control, 
App , 109 N.E 2d 642. 

Pa.—Varian v. Valley Forge Cement 
Co., 22 Pa.DiBt. & Co. 298. 
fi.D.—Abbott V. Rudolph, 44 N.W.2d 
786, 73 S.D. 520. 

S C.J. p 1396 note 84, 

Chaags of .vsnns 

Although judgment appealed from 
was judgment of Gibson Circuit Court 
to which venue was changed from 
Kinox Circuit Court, the order grant¬ 
ing extension of time to ftle assign¬ 
ment of errors on petition stating 
that appeal was from judgment of 
Knox Circuit Court did not extend 
time to file assignment of errors from 
judgment of Gibson Circuit Court, 
and hence appeal would be dismiss¬ 
ed for failure timely to file assign¬ 
ment of errors. 

Ind.—Taylor v. Mssklmen, 128 N.B. 

2d 872, 234 Ind. 486. 

Osaat of motion for sxtsnoloft of tims 
M curing dsfanlt 

Where an appeUsnt flies a motion 
for extension of tims within which 


to file assignments of error before 
appellee has taken advantage of the 
default, such motion has the effect 
of curing the default if granted by 
the supreme court. 

N.M.~<!ollin8 V. Unknown Heirs, 199 
P. 362, 27 N.M. 222. 

Idleness of judges rssnltlng 
Appellants' motions for thirty days* 
additional time for filing of assign¬ 
ment of errors in cases set for hear¬ 
ing November 1, on ground that no¬ 
tice from clerk advising counsel of 
hearing date was not released until 
September 16. was not granted even 
though additional time was consented 
to by appellees’ counsel, where re¬ 
sult of granting motions would be 
that judges sitting on that hearing 
day would be left with Insufficient 
number of cases to engage their time 
during following two weeks. 

Miss.—Guynn v. Shulters, 74 So. 2d 
843, 223 Miss. 232. | 

89. Del.—Lofland v. Cahall, 115 A. 
468, 18 DeLCh. 870. 

Tenn.—Killlbrew v. Killibrew, 187 S. 

W.2d 963, 24 Teim.App. 24. 

Tex.—Otis Elevator Co. v. Cameron, 
Clv.App,, 206 S.W. 862, error re¬ 
fused. 

3 C.J. p 1396 note S6. 

Date of filing of praeoipe with the 
county clerk would only be consider¬ 
ed in determining whether an exten¬ 
sion of time within which to file an 
assignment of errors should be grant¬ 
ed and goes only to the question of 
due diligence on the part of the ap¬ 
pellant in obtaining a record. 

Ind.—McConnell v. Fulmer, 108 N.E. 
2d 803, 230 Ind. 676. 

sa Tenn.—Reeves v. Western Un¬ 
ion Tel. Co., 8 Tenn.App. 48. 

8 C.J. P 1396 note 86. 

905 Ohio.—Siegle v. Lee, App., 86 
N.E.2d 408. 

Tenn.—^Markland v. Elizabethton 
General Hospital, 6 Tenn.App. 619. 

90.10 Ohio.—Worpel v. Board of Liq¬ 
uor Control, App., 109 N.B.2d 642— 
Clevelsiid Bldg. LAborers* Benev. ft 
Protective Union v. Board of Liq¬ 
uor Control, App., 98 N.B.2d 828. 

185 


90.18 Confusion of rules 
Affidavit explaining tardy filing of 
assignments of error upon appeal to 
court of appeals on ground of confu¬ 
sion with rule of supreme court 
showed that violation of rule of court 
of appeals was not willful and there¬ 
fore assignments of error would not 
be stricken on motion. 

Tenn.—Clothier v. Clothier, 882 S.W. 

2d 868, 88 Tenn^App. 682. 

Illnsss in family of oounasl 
Tenn.—Qreer v. Anderson, 269 S.W. 

2d 660, 86 Tsnn.App. 607. 

May in approval or unavailability 
of bill of sxosptionB 
Ohio.—<<>atS8 v. McDonald, App., 90 
N.E.2d 481—Unlvls Lens Co. v. 
United Electrical, Radio and Ma¬ 
chine Workers of America, C. I. O., 
86 N.B.2d 881, 84 Ohio App. 828. 
9080 Mere obstinacy on part of ap¬ 
pellants 

Ohio.—Gerber v. McFarland, App., 
117 N.E.2d 206. 

Depositsd in the mail or with express 
oompany 

Under court rule, assignment of er¬ 
rors Intended for filing in connection 
with an appeal must be deposited in 
office of clerk of the appellate court 
within the time limited, and it is not 
enough that such paper be deposited 
in the mall or with express company 
within time limited for their filing. 
Ind.—Reasor v. Reasor, 60 N.B.2d 586, 
115 Ind.App. 636. 

Expense of appeal 

Fact that to prosecute the appeal 
would entail expense cannot be con¬ 
sidered “good cause" for extension of 
time to file assignment of errors. 
Ohio.—Gerber v. McFarland, App., 117 
N.E.2d 206. 

Faotual development on another ap¬ 
peal 

Ohio.—Price Broa Co. v. Walters, 
App., 116 N.B.2d 12. 

XUnsss or disability of appellant aft. 

sr expiration of time 
Ind.—Tourkow v. Hoover, 108 N.B.2d 
196, 122 Ind.App. 676—^McGuire v. 
Review Bd. of Ind. Employment 
Sec. Division, 99 N.E.2d 268, 121 
Ind.App. 877. 
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§§ 1281-1282 APPEAL & ERROR 

An application for an extension of time is ad¬ 
dressed to the discretion of the court,and must 
be filed with due diligence®®*^® or before the ex¬ 
piration of the time fixed by statute or rule of 
court for filing in the first instance.®®-35 

In some jurisdictions, a copy of the application 
need not be served on the adverse party, especially 
where only service of the notice of such applica¬ 
tion is required, although it may be better practice 
to do so.®®'^® 

The ruling of the trial court on a motion for 
new trial, which was filed after the time provided 
by statute for filing such motion,^®*^^ or a motion 
for new trial which presented nothing for re- 
view,®®-50 may not be used to extend the time for 
filing an assignment of errors. 

Duration of extension. The court will grant an 
extension of time which is reasonable and suffi¬ 
cient under the circumstances.^0.66 

§ 1282. Service 

Thera should be a compliance with statutes or rules 
of court as to the service of assignments of error or state- 
ments of the grounds or reasons of appeal. 


Statutes and rules of court prescribing service of 
assignments of error must ordinarily be complied 
with.^i If the assignment should first be filed, it 
should not be served until it has been filed, and 
when the assignment is not filed until the next day 
after service thereof, the rule to join in error and 
all subsequent proceedings will be set aside.^2 

A statute directing the specifications of error to 
be attached to and served with the transcript of the 
evidence is not mandatory, however, and the specifi¬ 
cations may, within the statutory time, be served 
separately after service of the transcript.^3 

A service made on a respondent absent from the 
county by filing a copy of the specifications of error 
with the clerk, as provided by statute, is not ren¬ 
dered invalid or insufficient because the signature of 
appellant’s attorney found on the original specifica¬ 
tions was omitted from the copy.®^ Also, a service 
made on a person who was authorized to accept 
service for, and on behalf of, an adverse party is 
not insufficient.^^ 5 

Failure to serve the assignment of errors may be 
ground for dismissal®® or for an affirmance of the 
judgment;®® but such result does not necessarily 


Ohio.—Keating v. Keating. App , 77 N. 
R2d 368. appeal dismissed 76 N.K 
2d 397, 148 Ohio St 671. 

Substltiitloii or withdrawal of oonn- 

sol 

Ohio.—State v. Alessandro, App., 93 
N E 2d 310—Rogers v. Rogers, App., 
89 N.E 2d 167, opinion supplement¬ 
ed 91 NE 2d 267. 

Agroemeat with opposing ooonsel 

(1) Reliance on an oral agreement 
with opposite counsel, to the effect 
that additional time, if required, to 
perfect an appeal, would be granted, 
which agreement was denied by op¬ 
posite counsel, is not “good cause,” 
for failure to file assignments of er¬ 
ror in time. 

N.M.—Norment v. Mandell, 142 P. 926, 
19 N.M. 318. 

(2) Where appellant tried to excuse 
his failure to file assignments of er¬ 
ror on appeal within time provided 
by court rule to his understanding 
that additional time was granted in 
two entries prepared by counsel for 
appellee which granted extension of 
time in which to cure objections to 
bill of exceptions and for approval 
of same by trial court, but which 
did not. in fact, grant additional 
time to file assignments of error on 
appeal, there was no showing of 
“good cause” for failure to comply 
with court rule, and appeal would be 
dismissed. 

Ohio.—Gates v. McDonald, App., 90 N. 
£.2d 431. 


Fressurs of husiBess 

Conn—Walsh v. Laffen, 40 A.2d 689. 
131 Conn 3D8. 

N M.—Norment v. Mandell, 142 P. 
926, 19 NM. 318 

Ohio—Golden v. Pogo, App., 86 NE 
2d 471—Parrett v. Parrett, App , 60 
N E 2d 736 

90.25 Ind—McConnell v. Fulmer, 103 
N E 2d 803, 230 Ind. 676. 

Drzewiecki v. George, 40 N E 2d 
1004, 111 Ind App 126. 

90.30 Ind—Smith v. American Creo- 
soting Co,, 50 N E.2d 915, 221 Ind. 
613 

90.35 Ohio —Cleveland Bid Labor¬ 
ers: Benev. & Protective Union v. 
Board of Liquor Control, App, 98 
N.E 2d 328—Univis Lens Co. v. 
United Eiec, Radio and Mach 
Workers of America, C. I. O., 86 N. 
E2d 334, 85 Ohio App 63—Univis 
Lens Co v United Elec., Radio and 
Mach. Workers of America, C. I O., 
86 N E.2d 331, 84 Ohio App. 323. 

90.4e0 Ind — McConnell v. Fulmer, 103 
N.E 2d 803, 230 Ind 676. 

90.45 Ind.—Isley v. Isley, 66 N.E.2d 
613, 116 Ind App. 69. 

90.50 Ind.—Dawson v. Wright, 129 
N.E 2d 796, 234 Ind. 626. 

90.56 Ohio —Univis Lens Co v. Unit¬ 
ed Elec , Radio and Machine Work¬ 
ers of America, C. I. 0, 86 N.E.2d 
331, 84 Ohio App. 323. 

91. Wyo.—Hanson v. Chicago, B. & 
Q. R. Co., 213 P. 763, 29 Wyo. 421 

3 C.J. p 1397 note 39. 
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Proof of service 

Whore the record on appeal is ac¬ 
companied by no proof of service of 
specifications of error, the proof to 
be presented on a proper and timely 
challenge of service should be suffi¬ 
ciently clear and definite to avoid the 
necessity of the appellate court's de¬ 
termining a dispute concerning al¬ 
leged verbal conversations or state¬ 
ments 

W^yo—Hanson v Chicago, B. & Q. R. 
Co , supra 

Time for service 

Time for serving an assignment of 
errors on the adverse party is com¬ 
puted from the time when the appeal 
is effected 

S D —Peterson v. Great American 
Ins Co., 47 N.W2d 284, 73 S.D. 
689. 

92. N.T.—Lyme v. Ward, 1 N Y 631. 

93. S D,—Thomson v. Meridian Life 
Ins Co. of Indianapolis, Ind., 163 
N W. 993, 36 S.D 176. 

94. Wyo—McCllntock v. Ayers, 246 
P. 298, 34 Wyo. 476. 

94.5 Utah—Mayer v. Rankin, 63 P. 
2d 611, 91 Utah 193, 110 A.L.R. 837. 

95. Mich —Hansclman v. Adrion, 102 
N W. 988, 139 Mich. 646. 

SD—Shann v. Rapid City, 44 N.W.2d 
780, 73 SD. 617. 

3 C J. p 1397 note 42. 

96. Wash.Terr.—Collins v. Seattle, 7 
P. 867, 2 Wash.Terr. 364. 
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follow where the statutes provide no penalty for 
a failure to serve or a delay in service, or where 
there is a showing of sufficient reason for such fail- 

i2]-e.97.6 
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A party, who moves to strike an assignment of 
errors from the files, for lack of service, should 
affirmatively show that no service was in fact made 
on him.®* 


G. DEFECTS, OBJECTIONS, AND AMENDMENT 


§ 1283. Defects and Objections in General 

Ordinarily, an appellate court will disregard assign* 
ments of error or statements of grounds or reasons of 
appeal which do not comply with the statutes or rules, 
although the court, In its discretion, may consider them. 

An assignment of error, or statement of the 


grounds or reasons of appeal, which is not in com¬ 
pliance with the rules of court or statutes will, in 
general, be disregarded;®® and such noncompliance 
may result in a dismissal of the appellate proceed¬ 
ing,^ or the failure to observe the requirements 


Oroas appeal 

Where cross appellant failed to 
serve assignments of error, there was 
nothing for appellate court to consid¬ 
er on cross appeal. 

S D.—In re Congdon’s Estate, 61 N. 
W.2d 877, 74 S.D 306. 

97. Wyo —Hanson v. Chicago, B & 
Q. R. Co. 213 P. 763. 29 Wyo. 421 

No prejudice shown 
Although there is no service on 
respondent of spccincatlons of error 
In the time provided by statute, yet 
no statute or court rule prescribing 
a penalty for the failure, and such 
service not being essential to juris¬ 
diction of the appellate court, specifi¬ 
cations of error filed in the court be¬ 
low will not be stricken, and an ap¬ 
peal will not be dismissed for delay 
in the service which would not have 
caused a delay in the hearing on the 
merits, and have caused no injury or 
prejudice or inconvenience to re¬ 
spondent, where appellant’s brief, 
filed long before the expiration of the 
time therefor, showed the point re¬ 
lied on for reversal 
Wyo —Hanson v. Chicago, B. & Q. R. 
Co, supra. 

97.5 SD—Shann v. Rapid City, 44 
N W.2d 780, 73 S D. 517. 
rallnre not Jurisdictioiuil 

Failure to serve specifications of 
error is not fatal to Jurisdiction of 
supreme court and defect may be per¬ 
mitted to be cured in a proper case. 
ND—In re Heidon’s Estate, 57 N.W. 
2d 242, 79 N.D. 395. 

98. Fla—Langley v. Irons Land & 
Development Co., 113 So. 663, 94 
Fla. 20. 

99. Ariz —Chesley v. Jones, 299 P.2d 
179—Wood V. Ford, 72 P.2d 423, 60 
Ariz 356—Sovereign Camp, W. O. 
W., v. Sandoval, 68 P.2d 960, 50 
Ariz. 59 

Colo.—Okey v. Jones, 197 P. 752, 70 
Colo. 162. 

Conn.—Arvee Const. Co. v. Ardolino, 
127 A.2d 39, 144 Conn. 7—Lewin & 
Sons, Inc. v. Herman, 120 A 2d 423, 
143 Conn 146—Higgins v. Hartford 
County Bar, 149 A. 416, 111 Conn. 
47. 


Ga.—Walker v. Smith, 121 S.E. 692,1 
31 Ga.App. 206. 

Ill.—Paul V National Accident So¬ 
ciety, 249 Ill App 302. See Gulh 
V. Haas. 210 Ill.App 437. 

Ind—Jeffries v. Hammel, 66 N.E 2d 
76, 116 Ind App 610. 

Iowa—Fox V. McCurnin, 218 N.W. 
499, 206 Iowa 752. 

Mo—Huber v Jones, 85 S.W.2d 418. 
City of Huntsville ex rel. John¬ 
son V. Hamilton Estate, App , 33 S. 
W 2d 3 85—Nash v Buehler, App., 
26 S.W 2d 859 

Nev—Portland Cattle Loan Co. v. 
Wheeler & Stoddard. 255 P. 999, 60 
Nev 205. 

N J.—Smlgielski v Nowak, 11 A.2d 
261, 124 N J Law 235—Jablowsky v 
Prudential Ins Co of America, 2 A. 
2d 335, 121 N J Law 361 

Walker v. Silvio, 138 A 610, 6 N 
J.Mlsc 833—Bowen v. State High¬ 
way Commission, 136 A. 340, 6 N.J. 
Misc. 10 

N.M—Lord v City of Santa Fe, 220 
P 2d 709, 64 NM 244 
N.C —E L Lowie & Co. v Atkins, 95 
S E 2d 271, 245 N C. 98—Tillis v. 
Calvine Cotton Mills, Inc., 94 S E 2d 
COO. 244 N C 587—^ElUs v. Atlantic 
Coast I.ino R. Co., 86 S.E 2d 406, 
241 N.C 747—In re Beard’s Will, 
163 S E 748, 202 N.C 661—Bridgers 
V, Griffin, 142 S E 221, 195 N C 862. 
Or.—Scheufele v Newman, 210 P.2d 
573, 187 Or. 263. 

Pa—American National Bank of 
Camden, N. J., v. Kirk, 177 A 801, 
317 Pa 561—Cloud, Stiles & Work 

V. Williams, 101 A. 732, 267 Pa. 248. 
Land Finance Co. v. Hutchison. 

95 Pa-Super. 653—Eason v. U. S. 
Shipping Board Emergency Fleet 
Corporation, 89 Pa Super. 486— 
Brenner v. Compton, 66 Pa.Super. 
342 

S.D.—Jacobi V. Clarkson, 244 N.W. 
635, 60 S D. 401. 

Tenn.—Hicks v. Rhea County, 225 S. 

W. 2d 644, 189 Tenn. 383—Willough¬ 
by V. Jarvis, 189 S.W. 366, 136 Tenn. 
279. 

Rutledge v. Rutledge, App., 293 
S.W.2d 21. 

Tex.—^Warren v. Houston Oil Co. of 
Texas, Com.App., 6 S.W.2d 341. 
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Vaughan v. West, Civ App., 100 
S.W 2d 166, error dismissed—The 
Praetorians v. Redmon, Civ.App., 93 
SW.2d 607—Wichita Falls Protec¬ 
tive Ass’n v Langford, Civ App . 90 
S W.2d 616—Elliott Jones & Co v. 
M. K. Towns Production Co, Civ. 
App., 283 S W. 246—Stephenson v 
Stitz, Civ App., 235 SW. 271—Dick¬ 
ey V. Gulf, T. & W. Ry Co, Civ. 
App. 210 S.W 552—Allen v. Reed, 
Civ.App., 179 S W. 644. 

Utah.—Atkinson v Pellegrino, 173 P. 
2d 643, 110 Utah 363—Coates v. Al¬ 
len, 56 P 2d 612. 88 Utah 646— 
Baker v. Glenwood Mining Co., 21 
P.2d 889, 82 Utah 100. 

3 C.J. p 1397 note 47 

Evidence sustaining recovery 

On appeal from order denying de¬ 
fendant's motion for new trial where 
assignments of error were faulty, su¬ 
preme court considered only the 
question of whether the evidence 
sustained recovery 

Minn —Pioneer Garage v. Hallquist, 
300 N.W. 403, 211 Minn. 108. 

1. N.C.—Massillon Engine & Thresh¬ 
er Co v. Thomas, 87 S E. 327, 170 
NC 680. 

Pa—Bryn Mawr Trust Co v. Baldt, 
111 A. 712, 268 Pa 237—In re Beh¬ 
ringer’s Estate, 108 A. 414, 266 Pa. 
Ill—Fishman v. Brown, 107 A 224, 
264 Pa. 25 

In re Madden’s Estate, 83 Pa Su¬ 
per. 197—Kalmcsak v Russian Or¬ 
thodox Catholic Mut. Aid Soc, 66 
Pa Super. 338—Commonwealth v. 
Leidy, 66 Pa Super. 27. 

3 C.J. p 1397 note 48. 

Dimlssal rather than afflrmaiioe 
Where the specifications In the as¬ 
signment of errors are so defective 
that no question affecting the valid¬ 
ity of the judgment is presented, 
there should be a dismissal rather 
than an affirmance. 

Ind—Johnson v. Citizens’ State Bank, 
107 NE 35, 67 Ind.App 348. 

Matters or defects held ground for 
dismissal 

(1) That errors have not been as¬ 
signed in good faith 
111.—Layman v. Dotharding, 106 HL 
App 594. 
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of the rules or statutes may result in the striking | of the assignments,^ or an affirmance of the 


(2) A failure to comply with a 
rule of court requiring an assignment 
of errors to be presented to the Judge 
at the time of the settlement of the 
bill of exceptions. 

Fla.—Farmer Concrete Works v. Gil- 
looley, 107 So. 404, 91 Fla. 316. 

8 C.J. p 1397 note 60. 

(8) That the assignment of errors 
was Insufficient to present any ques¬ 
tion but that of their own sufficiency 
for review. 

Ind.—Spitzer v. Miller. 73 N.E. 888. 85 
IndApp. 116. 

(4) Failure of the assignment to 
name all the parties to the appeal. 
Ind.—Second Nat. Bank v. Scudder. 
6 N.E2d 965, 212 Ind. 283—Mil- 
burn V. Cory, 110 N.E 193, 184 Ind. 
341, followed in Royalty v. Guth- 
ner, 170 N E. 927, 91 IndApp 711. 

Carr v Schneider’s Estate, 51 N. 
E.2d 392, 114 Ind.App. 149—Harris 
V Davis. 6 NE2d 722, 103 IndApp. 
214—Harrah v. Lansing State Bank, 
4 N.E 2d 686, 103 Ind.App. 619— 
Home Trust Co. of Kansas City, 
Mo, V. Dollman, 199 N.E. 890, 101 
Ind App 503—Wolanski v. Maz- 
gajczk. 186 NE 875, 97 Ind.App. 84. 

(6) Failure properly to describe a 
party. 

Ind.—^Wolanski v. Mazgajczk, supra 
—Gardner v. Benson, 117 N.E. 656, 
66 Ind App 700 
8 C.J. p 1397 notes 62, 63. 

(6) Failure separately to set forth 
and number errors 

Kan—^I>u Pont v Lotus Oil Co, 213 
P.2d 976, 168 Kan 644. 

(7) Failure to group assignments 
of error. 

N.C.—Eno Inv. Co. v. Protective 
Chemicals I.iaboratory, 63 S.E 2d 
637, 233 NO 294. 

(8) The insufficiency of the only 
attempt to assign error on a final 
Judgment, where every other assign¬ 
ment of error was in the form of a 
direct exception to a ruling pendente 
lite. 

Ga—Newberry v. Tenant, 49 S.E. 621, 
121 Ga 561. 

(9) Where an opposing attorney 
has trouble in determining meaning 
of assignments of error because they 
are not in compliance with rule re¬ 
quiring that assignments state the 
grounds of error, and good cause does 
not appear for suspending rule, ap¬ 
peal will bo dismissed. 

Arlz.—Schaefer v. Duhame, 181 P.2d 
628, 66 Ariz. 386. 

(10) Appeal was dismissed where 
only assignment of error failed to 
state grounds on which appellant 
based claim that trial court erred in 
sustaining appellee’s demurrer or to 
give any reason in support of proposi¬ 


tion that demurrer was erroneously 
sustained. 

Iowa—^Keefe v. Price. 282 N.W. 809. 
Xatters or objaotioas held not ground 
for dismissal 

(1) In general. 

Ga.—Gritman v. Tanner-Brice Co., 188 
S.E. 846, 64 GaApp. 682. 

Ind.—American Steel Dredge Works 
V. Putnam County, 85 N.E. 1, 170 
Ind. 671. 

Osterhaus v. Creviston, 111 N.E. 
634. 62 Ind.App. 382. 

Iowa.—Johanik v. Des Moines Drug 
Co., 17 N.W.2d 385, 236 Iowa 679. 

(2) That assignments of error are 
not scientifically drawn. 

Ga.—Jones v. McCrary. 61 S.E. 349, 
123 Ga. 282. 

(3) Failure to comply with the 
court rules, requiring assignments to 
be specific and distinct where as¬ 
signments, which are too general, are 
followed by assignments under sub¬ 
head ’’Points and Authorities,*' some 
of which are sufficiently specific and 
distinct. 

Mo—Coffey v. Higbee, 298 S.W. 766, 
818 Mo 10. 

(4) Failure properly to make as¬ 
signments where the bill of excep¬ 
tions contains any assignments 
which are properly made. 

Ga.—Dixon v. Burwell, 88 S.E. 819, 
113 Ga. 93 

3 C J p 3898 note 66. 

(6) Lack of proper prayer for re¬ 
lief. 

Ind.—Rogers v. State, 69 N.E. 834, 26 
IndApp. 144. 

3 C J. p 1398 note 67. 

(6) NonproJudicial failure to con¬ 
tain the names of all the parties. 

Ind—Hadley v. Hill, 73 Ind. 442. 

(7) That plaintiff in error did not 
specify his exceptions to the audi¬ 
tor’s report as part of the record to 
be transmitted, but incorporated ex¬ 
ceptions assigning error separately 
on a ruling overruling each of the 
exceptions 

Ga.^—Collinsville Granite Co v. Phil¬ 
lips, 61 S E. 666, 123 Ga. 830. 

3 C.J. p 1398 note 59. 

(8) That the alleged assignments 
of error do not refer to the specifi¬ 
cations on which they are based or 
to the record or page where the spec¬ 
ifications may be found. 

S.D.—South Dakota Wheat Growers’ 
Ass’n V. Sieler, 223 N.W. 319, 64 S. 
D. 374. 

(9) That the assignments left the 
findings of fact practically unchal¬ 
lenged, if they were sufficient to at¬ 
tack the conclusions of law and the 
Judgment. 

Minn.—Burton v. Isaacson, 142 N.W. 
926, 122 Minn. 483. 

(10) “Where, In a trial before a 
Judge without a Jury, the final bill of 
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exceptions contains sufficient assign¬ 
ments of error on antecedent rulings 
of the court, but merely a general as¬ 
signment of error on the final Judg¬ 
ment as ‘contrary to law’ without 
specifying the error, the assignments 
with regard to the antecedent rul¬ 
ings being sufficient for a considera¬ 
tion of such alleged antecedent er¬ 
rors, a motion to dismiss the writ of 
error will be denied; but the cor¬ 
rectness or incorrectness of the final 
Judgment Itself In independent mat¬ 
ters of law and fact, as argued, in 
the briefs, cannot be considered ’’ 

Ga—Carmichael v. Mobley, 178 S.E. 
418, 419, 60 Ga App. 674. 

(11) A writ of error to review a 
Judgment of nonsuit would not be 
dismissed on ground that assignment 
that “to this judgment of the court 
granting a nonsuit the plaintiff ex¬ 
cepted, and he now excepts and says 
the court erred in granting the non¬ 
suit,” was not a proper assignment 
of error. 

Ga—Baker v Higgenbotham, 199 S. 
E. 174, 186 Ga 895. 

(12) A writ of error will not be 
dismissed on ground that assignment 
of error, stating that defendants ex¬ 
cept to Judgment of trial court over¬ 
ruling demurrers to plalntjU’s peti¬ 
tion and say that court erred in over¬ 
ruling such demurrers, is insufficient 
in law. 

Ga—Crosby v Calaway, 16 SE.2d 
156, 65 Ga App. 266. 

2. Ala—Karter v. Ea'=?t, 126 So 665. 
220 Ala 611. 

Hines V McMillan, 87 So. 696, 17 
Ala App 509 

N J—Trentnn Banking Co v Rittcn- 
houRC, 115 A 443, 96 N .T Law 450 
Pa—In re Gertty’s Estate, 46 A.2d 
250, 354 Pa 14 

Sustalxilng of motion to strike as¬ 
signments of error is not prerequisite 
to consideration of their insufilclen- 
cy. 

Ala.—Copeland v. Swiss Cleaners, 62 
So 2d 223, 255 Ala. 519 

Motion to strike held proper remedy 

(1) An assignment of error is sub¬ 
ject to be stricken for needless prolix¬ 
ity. 

Ala—EssHnger v Spranglns, 183 So. 
401, 236 Ala. 508. 

(2) Assignments of error stating 
In general terms that chancellor err¬ 
ed in his rulings on demurrers and a 
motion and that chancellor should 
have dissolved Injunction were sub¬ 
ject to dismissal under court rule re¬ 
quiring a specific showing of error 
with a reference to record where 
ruling appeared or relevant testimony 
could be found. 

Tenn—O’Neil v. Jones, 206 S.W.2d 
782, 185 Tenn. 639, 1 A.L.R.2d 681. 
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judgment,3 unless there are errors for which no 
assignment is necessary and which may be con¬ 
sidered notwithstanding the insufficiency of the as¬ 
signment.* When an assignment of errors is in¬ 
sufficient, the appellate court, if referring to it at 
all, will do so merely to point out its insufficiency,*-5 
and it may raise the insufficiency of the assignment 
on its own motion.* !® 

Either with or without statutory authority there- 
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for, however, the appellate court is often regarded 
as having discretionary power to consider defective 
assignments of error.® The exercise of this discre¬ 
tion may be prompted by the desire to do ultimate 
justice,® or because of the public importance of the 
case or questions involved.^ 

Technical or clerical defects or omissions, or 
those which are nonprejudicial or do not seriously 
inconvenience the appellate court, are usually re- 


Motlon to strike held not proper rem¬ 
edy 

(1) An assifirnment of error al¬ 
legedly insufficiently assigned has 
been held not subject to motion to 
strike because of such insufficiency, 
although the court might refuse to 
review the alleged error because of 
such Insufficiency. 

Utah.—Sharp v. Bowen, 48 P.2d 906, 
87 Utah 327. 

(2) So a motion to strike from the 
flies assignments of error is not a 
proper remedy to search the record, 
and to present the question as to 
whether error has been properly sav¬ 
ed in the court below, or Is otherwise 
unavailable. 

N M —Kershner v Trinidad Mill. & 
Min. Co., 189 P. 658, 26 NM 73 

3. Arlz —Pinal County v Helner, 209 
P. 714, 24 Ariz. 3-16 

Minn,—Raymond v McKenzie, 19 N 
W.2d 423, 220 Minn 234. 

S.D —First Nat Bank v. Wollmann, 
231 N W 639, 57 SD 171. 

SIbhtters or defects held ground for 
affirmance 

(1) Where the court on a prior ap¬ 
peal pointed out the deflciency in the 
presentation of assignments of error, 
but appellant did not supply the defi¬ 
ciency on the subsequent appeal. 
Judgment was affirmed without con¬ 
sideration of the merits 

S.D — First Nat. Bank v. Wollmann, 
supra. 

(2) Under supreme court rule re¬ 
quiring that assignments pointing out 
errors relied on for reversal be writ¬ 
ten on transcript, no question not em¬ 
braced in due assignment of <*rror is 
reserved for decision, and failure to 
comply substantially with such rule 
requires aflirmance of judgment ap¬ 
pealed from. 

Ala—Wetzel v. Hobbs, 31 So.2d 639, 
249 Ala 434. 

(3) Where there was no objection 
or exceptions to rulings referred to 
in assignments of error on appeal, 
save to the general conclusion or 
Judgment of the court which tried 
the case without a Jury, Judgment 
would be affirmed. 

Ala.—Edgeworth v. Hicks, 168 So 
869, 232 Ala. 468. 

(4) Where appeal in error was 
prayed and granted from decree 
overxoiling motion for new trial, but 


assignments of error were based on 
amendment to such motion adding 
an additional ground for new trial 
which was filed too late, and no 
appeal was taken from action of 
trial court In overruling amended 
motion for new trial after appeal 
had been perfected from original 
motion for now trial. Judgment 
would be affirmed. 

Tenn.—Schulman v. Ridley, 197 S. 
W.2d 896, 29 Tenn App. 613 

4. Ariz—Pinal County v. Heiner, 
209 P 714, 24 Ariz 346. 

Tex.—Eldora Oil Co. v Thompson, 
Civ App, 230 SW 738, reversed on 
other grounds. Com App , 244 S.W. 
505—Lopez v Garcia, Civ App , 
221 S W. 666, dismissed for want 
of Jurisdiction—Federal Life Ins 
Co V Ho.skins, CivApp., 186 SW 
607. 

3 CJ p 1397 note 47 [a]. 

Necessity for assignment see supra 
§§ 1218-1242 

Errors of law apparent on face of 
the record 

(1) Where apparent on the face of 
the record, errors of law will be 
considered regardless of the suffi¬ 
ciency of the assignments. 

Mo —Amick V Empire Trust Co., 
296 SW. 798, 317 Mo. 167, 63 A. 
LR 1064. 

S D —First Nat Bank v. Wollman, 
225 NW 713, 55 SD 244, reheard 
231 NW. 639, 57 SD 171. 

Tex —Grand Lodge Free and Accept¬ 
ed Masons of Texas v. Walker, 
CivApp, 110 S.W.2d 945—Garitty 
V. Halbert, Civ App, 235 S W. 231, 
dismissed for want of Jurisdiction 

(2) Whore the record is brief and 
the que.stion at issue, apparent, a 
motion to dismiss the appeal will be 
overruled, although assignments of 
error did not comply with the re¬ 
quirements of court rules 

Iowa—In re Flnarty's Estate, 269 
N.W. 112, 219 Iowa 678. 

4.5 Ala.—Copeland v. Swiss Clean¬ 
ers, 62 So.2d 223, 266 Ala. 619. 

4.10 Ariz.—Tidwell v. Riggs, 222 P. 
2d 795, 70 Ariz. 417. 

6. Conn.—Boardman v. Burlingame, 
197 A. 761, 123 Conn. 646—Antel v 
Poll, 123 A. 272, 100 Conn. 64— 
Doolan v. Heiser, 94 A. 864, 89 
Conn. 321. 


N.M.—Raton Waterworks Co. v. City 
of Raton, 167 P. 656, 21 N.M. 615. 
NC.—Aydlett v. Keim, 61 S.B2d 109, 
232 NC. 367 

Or—McCormick v Williams, 266 P. 
2d 1071, 199 Or. 66 

SC.—^Atlantic Coast Line R. Co. v. 
Columbia Salvage Corporation, 135 

5 E. 877, 138 SC 113 

Tenn—Cam v. Sisk, 72 S.W.2d 1061, 
18 Tenn.App. 84. 

Tex.—Thraves v. Hooser, Com App., 
44 SW.2d 916. 

La Beaume v. Smith, Albln A 
Peay, CJv.App., 247 S.W. 623—Frye 
V. Wayland, Clv.App., 228 S W. 
976, dismissed on motion. 

“The rules governing procedures 
in Courts of Civil Appeals are made 
for the convenience of those courts 
in order to facilitate their labors, 
and, to the end that the right of ap¬ 
peal be not abridged, they may con¬ 
sider assignments of error even 
though not presented In accordance 
with the rules.” 

Tex —Walker v Dawley, Clv.App , 4 

S.W.2d 169, 164 

Discretionary power of court to dis¬ 
pense with necessity for assign¬ 
ment see supra 5 1238 

Beoislve questioa argued la briefs 

Where both parties to appeal ar¬ 
gue in their briefs a question which 
is decisive of case on merits, su¬ 
preme court, in its discretion, may 
consider case on merits, even though 
assignments of error are inadequate 
Minn—Wojtkowskl v Peterson, 47 
NW.2d 465. 234 Minn. 63 

Zaclnsloa of Improper matters 

Assignments of eiror defective be¬ 
cause containing statements of fact 
outside the record, and arguments, 
may be considered in view of tho 
fact that api)^‘llants, and counsel 
representing them, ^vere negroes 
Tex—^lVood.s V Bell, CivApp., 195 
SW. 902, error refu.sed. 

6. Conn.—BisordI v. A. Barbaresi 

6 Son, 44 A 2d 381, 132 Conn. 356 
—Feeney v. Perelmutter, 24 A.2d 
487, 128 Conn 572—Antel v. Poll, 
123 A. 272, 100 Conn 64. 

Or.—Scheufele v. Newman, 210 P.2d 
673, 187 Or. 263 

7. Conn—^Antel v. Poll, 123 A. 272, 
100 Conn. 64. 

3 C.J. p 1398 note 62. 
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garded as not fatal to a consideration of the ques¬ 
tions sought to be presented,* especially where the 
brief discloses that the adverse party was not mis¬ 
led,® ® or where a good-faith effort to comply with 
the statute or rules of court is made,®-^® or where 
the adverse party presents counter arguments,®-^® 
or where the facts and question in issue are not 
disputed.®-20 Furthermore, the courts are disposed 
to give the statutes and rules a reasonable construc¬ 
tion and consider assignments which, although not 


literally conforming to the rules or statutes, are not 
condemned by the spirit or purpose thereof.® 

A defect or objection with respect to the assign¬ 
ment of one error will not necessarily preclude the 
consideration of other errors which have been 
properly assigned and an objection will not be 
sustained, where, irrespective of whether an assign¬ 
ment of error is a good assignment, the court is 
able to decide the case upon other assignments.^^ 


S. Ga.—^Wyatt v. Citizens’ & South¬ 
ern Bank, 116 S.E. 34, 29 Ga.App. 
528. 

Idaho.—Marks v. Strohm, 160 P.2d 
134. 65 Idaho 623. 

Iowa.—Home Ins. Co., N. T., v. Fl- 
dolity-Phenix Fire Ins. Co., 279 
N W. 425, 226 Iowa 36 
Neb.—Guyette v. Schmer, 36 N.W. 

2d 689. 150 Neb 669. 

S.D.—Kriens v. McMillan, 173 N.W. 
731, 42 SD 286 

Tex.—Harlingrton Land & Water Co 
V. Houston Motor Car Co, Com. 
App , 209 S W. 146. 

Brown v. Wosterfleld, Civ.App, 
129 S.W.2d 461, error dismissed. 
Judgment correct. 

TJtah.—Miller Brewing Co v Capital 
Distributing Co, 77 P 2d 369, 94 
Utah 61—Sharp v. Bowen, 48 P.2d 
905, 87 Utah 327. 

Sraaoh of court etiquette 

Assignments of error will not be 
stricken from the record because 
they omitted the address, "May it 
please the court," although the use 
of such salutation is an almost in¬ 
variable custom of such long stand¬ 
ing in oral argument that its omis¬ 
sion might be considered a breach of 
court etiquette. 

Tenn —Gulf Refining Co. v. Frazier, 
83 SW2d 286. 19 Tenn App. 76. 

'Grouping of epecifleations 

(1) Where the assignments of er¬ 
ror were incorrect because the speci¬ 
fications of error were grouped to¬ 
gether in the assignments, but the 
matters relied on are made apparent, 
there is a sufficient assignment to 
present the errors for review 

S.D —1‘resho State Bank v. North¬ 
western Milling Co, 185 NW 370, 
45 S D. 68, 23 A L R 48, rehearing 
denied 186 NW. 660, 46 S D. 147. 

(2) Where assignments of error, 
together with argument in appel¬ 
lant's brief, sufficiently advised re¬ 
spondent's counsel and supreme 
court of specific findings which ap¬ 
pellant intended to attack, and 
showed an attempt by appellant to 
comply with rule, such assignments 
were sufficient, notwithstanding they 
set forth the long and detailed find¬ 
ings verbatim and in their entirety 
without specifying portions thereof 
objected to. 


Wash.—^Washington Fish & Oyster 
Co. V. G P. Halferty & Co., 269 
P.2d 806, 44 Wash 2d 646. 

Zmiuatarlal misstatement 

Appellant insurer’s erroneous 
statement on appeal that the lower 
court allowed disability payments 
from a certain date was held not fa¬ 
tal to the exception, where the real 
quc.stlon was whether the court 
erred in allowing recovery from the 
date of filing the suit to the date of 
the trial. 

S C —Black v. Jefferson Standard 
Life Ins Co., 171 S.E 617, 171 
S.C. 123 

Beferencss absent or Incorrect 

(1) An appeal will not be dis¬ 
missed for failure of the assignment 
of errors to refer to the pages of 
the transcript, where the record is 
short and correctible. 

Utah—Hurd v Ford, 276 P. 908, 74 
Utah 46. 

(2) Failure of the assignments of 
error correctly to refer to the pages 
of the bill of exceptions, which were 
necessarily changed by rcpaging 
after addition of the Judgment roll, 
is not fatal to the assignment.s. 
where such failure had not resulted 
in any inconvenience in the exam¬ 
ination <if the record. 

Utah—Sharp v. Bowen, 48 P.2d 905, 
87 Utah 327. 

(3) An as.slgnment of error re¬ 
ferring to a wrong specification of 
error will be regarded as a clerical 
technical error and the exception 
considered 

SD—Kriens v McMillan, 173 N.W. 
731, 42 SD 286. 

(4) Reference in assignment of 
error to parts of record did not 
vitiate assignment of error. 

Ga—Mutual Ben. Health & Acc 
Ass’n V. Le Master, 81 S.E 2d 484, 
89 GaApp. 870 

Self-correcting mistake 

The use of the word "error" in¬ 
stead of "errors" in the caption of 
the assignment of errors is a self- 
correcting mistake when followed 
by an assignment of twenty-five 
errors separately stated and num¬ 
bered. 

Ala.—Calrnes v. Hillman Drug Co., 
108 So. 362, 214 Ala. 645. 
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Technical error In naming defendant 

Where an action was in effect 
against the United States govern¬ 
ment, the fact that there was some 
confusion in naming successive di¬ 
rectors general did not invalidate an 
assignment of errors which named 
the incumbent director general, the 
objection being technical, and no 
harm resulting to appellee because 
of the error complained of 
Ind —Campbell v Payne, 148 N.E. 
674, 80 Ind.App. 606. 

8.6 Conn—Vignone v. Pierce & 
Norton Co., 33 A.2d 427, 130 Conn. 
309. 

8.10 Iowa—In re Talty’s Estate, 5 
NW.2d 684, 232 Iowa 280, 144 A. 
LR 869. 

8.15 Iowa—Yance v. Hoskins, 281 
NW 489, 226 Iowa 1108, 118 A.L 
R 1186. 

8.80 Iowa.—Home Ins. Co., N. T, v 
Fidehty-Phenlx Fire Ins Co., 279 
NW. 426, 226 Iowa 36. 

9. Tenn —King & Co v. Arnett 
Bros, 7 Tenn App. 410. 

Tex —Texas Emp Ins. Ass'n v. 
Logsdon, Civ.App, 278 SW.2d 893, 
error refused no reversible error 
-—Gavin V Webb, Civ App, 99 S 
W 2d 372, dismissed for want of 
jurisdiction 101 S W 2d 217, 128 

Tex. 625—Quick v. Orren, Civ. 
App, 245 SW. 454. 

10. Ind—Public Service Commis¬ 
sion V. Indiana Bell Tel Co., 108 
N.E 2d 889. 232 Ind. 332. 

Mich—Michigan Cent R. Co. v. 
Morgan, 198 N.W. 967, 227 Mich. 
491. 

Sxempllflcatio& on the record 

Where remaining errors assigned 
by defendant could be exemplified on 
record without weighing evidence, 
plaintiff’s motion to dismiss appeal 
would be overruled. 

Ohio —Hoyer v. Breakfield, App., 42 
N.E 2d 718. 

11. Ga—Allison v. United Small- 
Loan Corp, 189 S E. 263, 64 Ga. 
App 820 

Tex —Phoenix Assur. Co., Limited, of 
London, v. Shepherd, Civ App., 116 
S W.2d 992, affirmed 137 S W.2d 996, 
134 Tex 669—Glenn Nichols Land 
Co V. Prince, Civ.App., 262 S.W. 
533. 

3 C.J p 1398 note 63. 
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§ 1284. Waiver 

Nonjurltdictional defecti or omitslont with respect to 
an assignment of errors, or statement of grounds or rea¬ 
sons for appeal, or the filing or service thereof, may be 
waived, and. If they are, they do not prevent the con¬ 
sideration of the assignment or statement. 

Although it may be, as discussed supra § 1218, 
that the necessity for a proper assignment or state¬ 
ment cannot be dispensed with by waiver, it is usu¬ 
ally held that non jurisdictional defects, objections, 
or omissions, with respect to an assignment of er¬ 
rors or a statement of grounds or reasons of ap¬ 
peal,the incorporation or attachment of the same 
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in or to the record or transcript,^3 or the filingi^ 
or servicers thereof, may be waived, and, if they 
are, they do not prevent the assignment or state¬ 
ment from being considered. 

Such waiver may be made or result from a party^s 
failure to object,^® or to make a proper^^ or time- 
ly^^ objection; failure of both parties to comply 
with the rules with respect to the filing of assign¬ 
ments of error by noticing the cause for hear¬ 
ing by filing a brief on the merits,21 or arguing 
or discussing the alleged error,22 without objecting 
to or questioning the assignment, or its filing or 


12. Ill—Sullivan V. Mulvihill, 252 
I11.APP. 667. 

Nev.—Riek v. Messenger, 234 P. 30, 
49 Nev. 1. 

3 C.J. p 1398 note 64. 

Discretionary power of court to 
waive defects see supra 9 1283. 
Improper Joinder in osslfirnment 

A Joint assignment of errors, de¬ 
fective because the errors alleged arc 
not errors against all appellants, is 
cured by the parties against whom 
there is no appeal declining to Join 
in the appeal 

Ind—Cooper v. Hayes, 96 Ind. 386 

13. Mich —MIttelstadt v. Kelly, 168 
N W. 601, 202 Mich. 624. 

3 C J p 1395 note 26. 

14. Utah—Smith v Barrett, 20 P. 
2d 864. 81 Utah 522. 

3 C J. p 1397 notes 37, 38. 

15. Ala—Edge v. Bice, 82 So.2d 262, 
263 Ala 273 

Wyo—McGinnis v. Beatty, 196 P. 311, 
27 Wyo. 287. 

3 C J p 1397 notes 44--46. 

Merely accepting or acknowledging 
service, however, does not effect such 
a waiver 

Wyo—Coffee v. Harris, 197 P. 649, 
27 Wyo 394, rehearing denied 199 
P 931, 27 Wyo 494. 

16. Mo.—Wyatt v. Kansas City Art 
Institute, 88 S.W 2d 210, 229 Mo. 
App. 1166. 

Nev—Uiek v. Messenger, 234 P. 30, 
49 Nev 1 

3 C J p 1397 note 45 
Failure to object as causing assign¬ 
ment to be deemed amended see in¬ 
fra 9 1286. 

Interpleader suit 

On appeal in interpleader suit, 
court of appeals would decide case 
on its merits where there was no 
point made on question of sultlciency 
of assignment of error, especially in 
view of rule that equity having tak¬ 
en Jurisdiction will grant complete 
relief 

Mo —Prudential Ins. Co. of America 
v. Sheehan, App., 133 S.W 2d 1060 

17. Tex.—Thurber Brick Co. v. Mat¬ 
thews, Civ.App., 180 S.W. 1189. 


Necessity of specifloness in objection 

An objection not indicating in 
what respect the assignment of er¬ 
rors is defective or insufficient will 
not be considered. 

Tex.—Thurber Brick Co. v. Matthews, 
supra. 

Under statute 

(1) The appellate court may be re¬ 
quired to consider a defective or in- 
suflaclent assignment of errors if the 
appellee fails to serve a written no¬ 
tice on the appellant, stating his ob¬ 
jections to the assignments of error, 
within ten days after the filing of 
appellant’s brief. 

Ariz —Arizona Realtors v. Lester, 229 
P. 90, 26 Ariz 578—Colvin v. Wei- 
gold, 227 P. 985, 26 Ariz. 556, re¬ 
hearing denied 234 P. 655, 27 Ariz. 
669—E. A. Tovrea & Co. v Tutich, 
206 P. 695, 24 Ariz 41—Smith v. 
Arizona Engineering Co, 193 P. 
303, 21 Ariz 624. 

(2) If, however, the assignment 
makes no attempt at all to call the 
court’s attention to a definite and 
spcciflc error, it is in effect no as¬ 
signment at all and a waiver or lack 
of objection thereto will not permit 
its consideration even under such a 
statute. 

Ariz—Brown v. Jerrild, 239 P. 795, 
29 Ariz. 121. 

18. Ind—Luellen v. Younger, 133 N. 

E 496, 194 Ind 411. 

Utah—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522 

3 C.J p 1397 note 37, p 1398 notes 72, 
76. 

After aa assignment has been con¬ 
sidered and sustained, a party cannot 
urge Its insufficiency. 

Tex —San Antonio, U. & G Ry. Co. v. 
Storey, Civ.App., 172 S.W. 188. 

Pallure to object to severance before 
submission 

Where there was a Joint appeal, 
and errors were assigned separately 
and severally, and presumably before 
the case was submitted, and appel¬ 
lee did not object to a severance in 
the assignment without permission 
before submission, he was precluded 
I from subsequently objecting. 
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Ala—^Fies v Rosser, 60 So. 287, 162 
Ala. 604, 136 Am S.R. 67. 

Objection not filed until date of hear¬ 
ing 

An objection to the form of an as¬ 
signment of errors, filed on the day 
of the hearing, will not bo consider¬ 
ed. 

Tex.—Watt v. Hunter, 48 S W. 693, 49 
SW. 412, 20 TexCiv.App. 76. 

3 C.J. p 1398 note 72. 

Time to object to delay In filing 

An objection for failure to fil#» an 
assignment of errors in time is waiv¬ 
ed if not made before argument of 
the cause on the merits 
Iowa—Smith v. Hill, 49 N.W. 1043, 
83 Iowa 684, 32 Am S R 329. 

3 C.J. p 1397 note 37. 

19. Miss.—Crawley v. Ivy, 116 So. 
90, 149 Miss. 764. 

20. Mich.—Frost v. Lawler, 34 Mich. 
235. 

21. Ind —Hart, Schaffner & Marx v. 
Campbell, 38 N E 2d 896, 110 Ind. 
App 312 

Wyo.—^McGinnis v. Beatty, 196 P. 311, 
27 Wyo. 287. 

3 C.J. p 1397 note 46. 

Misnomer held not waived 

It has been held that where the as¬ 
signment of error does not describe 
appellant by the same name as that 
by which he was designated in the 
judgment of the trial court, appellee 
does not waive his right to dismissal 
by failing to file a motion to dismiss 
and filing a brief on the merits. 

Ind—Jenkins v. Steele, 102 N E. 139, 
103 N.E. 366, 66 Ind App. 11. 

22. Minn —^Wojtkowski v. Peterson, 

47 N.W 2d 465, 234 Minn. 63—Moore 
V. Palen, 36 N.W.2d 640, 228 Minn. 
148, 7 A.L.R 2d 1374—Marcum v. 
Clover Leaf Creamery Co., 30 N.W. 
2d 24, 225 Minn. 139. 

Nev—Barrett v. Franke, 228 P. 306, 

48 Nev 176. 

3 C J. p 1398 note 73. 

Discussiou by counsel of nnassigned 
error 

Error in a charge, although not 
specifically assigned, may be re* 
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service; by appellee's failure to file his brief with¬ 
in the time required;^® or the submission of the 
cause by agreement.^^ 

There are a number of cases holding that sub¬ 
stantial defects or omissions,25 or those which go 
to the jurisdiction of the appellate court,26 cannot 
be waived. 

The objections waived by a joinder in error are 
discussed infra § 1296. 

§ 1285. Aider by Extrinsic Matter 

A defective assignment of errors cannot ordinarily be 
aided by reference to extrinsic matter. 

In accordance with the rule discussed supra § 
1243, that, where a separate assignment of errors 
is required, the necessity therefor cannot be dis¬ 
pensed with by specifications or assertions made 
in some other paper or instrument or otherwise, 
it is generally held that an assignment of errors 
must be so complete in itself that no reference to 
extrinsic matter is necessary to determine what is 
intended to be presented thereby, and that, if it 
does not satisfy the requirements of statutes or 
rules of court prescribing the form and contents of 
such assignment, it cannot be aided by statements 


6 C.J.S. 

or specifications in the briefs,27 by reference to 
the record,28 or by reference to a motion for new 
trial.22 However, there is authority to the con¬ 
trary, 20 and under this view it is, in a proper case, 
permissible to refer to the brief and argument,20.6 

to the record,30.io to the bill of exceptions,20.16 or 

to the statement of the case.20.20 

The failure of the assignments and specifications 
of error to set forth grounds of objections to the 
instructions is not cured by exceptions to the in¬ 
structions, which exceptions merely note the in¬ 
struction excepted to but do not set forth the 
grounds therefor.2l 

§ 1286. Amendments and Additional Assign¬ 
ments 

a. In general 

b. Time for amendment 

a. In General 

Under permissive statute or rule of court proper 
amendments or additions to the assignments of errors, 
or statements of grounds or reasons of appeal, may be 
made by leave of court. 

Although the right to amend has been denied bi'- 
cause of the absence of legislative authority for 


viewed where It Is discussed by the 
counsel for both parties. 

Tex.—Kllf?ore v. Jordan, 17 Tex. 341, 

23. Ind —Hanover F. Ins. Co. v, 
Johnson, 67 N.E. 277, 26 Ind.App. 
122 . 

Defeots waived 

Under a rule requiring appellee to 
file a brit'f, upon the assignment of 
errors, -within ninety days after the 
submission of the cause, failure to 
file until a year thereafter operates 
as a waiver of any objection thereto, 
unless an examination of it, without 
suggestion of counsel, shows It to be 
so wanting in substance as not to 
present any question. 

Ind.—Hanover F Ins. Co. v. Johnson, 
supra 

24. Ala—Fles v Rosser, 50 So. 287, 
162 Ala. 504. 13G Am S R 57. 

8 C.J. p 1398 notes 65, 66 

Defects and objections held waived 

(1) Tliat the as8i;;nment does not 
contain the names of all the parties. 
Ind —Dobbins v. Baker, 80 Ind. 62— 

Rougher v. Scobey, 16 Ind. 161. 

(2) That one of the parties is 
made appellee instead of appellant. 
Ind —Clark v. Continental Impr. Co., 

67 Ind. 135. 

(3) That the assignment does not 
set out the names of the parties in 
full, as required by rule of court. 

Ind.—Truman v. Scott, 72 Ind 268. 

(4) That it does not number the 
errors as required by the rules of 
court. 


Ind —State v. Madison County, 92 
Ind. 133 

(5) That it is not signed by coun¬ 
sel 

Ala—Ex parte Shoaf, 64 So. 616, 186 
Ala 394. 

25. Oeneral statement 

Ariz—Brown v. Jernld, 239 P. 795, 
29 Ariz 121. 

JPailnre to comply with requirement 
that assignment be written on or 
attached to record 

Ill —I'aul V National Accident So¬ 
ciety, 249 Ill App 302—Stanford v. 
L N. & R. News Co , 244 Ill.App. 
420. 

26. Nev—Smith v. Lucas, 186 P. 674, 
43 Ncv. 348. 

Where the seasonable filing and 
service of an assignment of errors is 
Jurisdictional, the absence thereof 
cannot be waived. 

Nev.—Smith v Lucas, supra. 

27. Ariz.—Brown v, Jerrild, 239 P. 
796, 29 Ariz 121. 

3 C J. p 1398 note 80. 

Reply brief 

Defects in assignments of error 
cannot properly be corrected in a re¬ 
ply brief. 

Minn.—Larson v. Degner, 78 N.W.2d 
333. 

Wash.—Fowles v. Sweeney, 248 P.2d 
400, 41 Wash.2d 182. 

28. Pa—Irons V, Snyder, 49 Pa.Su- 

per. 622. 


Tex—Vann v. Denson, 120 S.W. 1020. 

56 Tex Civ.App. 220. 

3 C.J. p 1399 note 81 

29. U.S.—McClellan v. Pyeatt, Ind 
Terr., 50 F. 686, 1 C.C .V 613 

30. Tenn —Nashville Trust Co v. 
Williams, 16 Tenn.App. 445 

3 C J p 1398 note 80. 

30.5 Ill—Joyce v Blankenship, 77 
NE 2d 325, 399 Ill 136 
Tenn—Schulman v. Ridley, 197 SW 
2d 895, 29 Tenn App. 513—Atkinson 

V. Atkinson, 130 S W 2(1 157, 23 

Tenn App 269—Roddy Mfg Co v 
Dixon, 105 SW.2d 613, 21 Tenn App 
81—Copeland v. Cherry, 96 S W 2d 
1276, 20 Tenn App 122—Pifig v 

Houston & Liggett, 8 Tenn App 
613—Scott V. Mangrum, 7 Tenn 
App 4 37—Cobble v. International 
Agricultural Corp., 2 Tenn App. 356 
—Stricklin v. Louisville & N. R 
Co., 2 Tenn App. 141. 

30.10 Ga.—Ergle v. Davidson, 29 S 
E.2d 446, 70 Ga.App. 704. 

Where objection is Jurisdictional 
Colo — Rcuss V. W. T. Rawlelgli Co , 
73 P.2d 987, 101 Colo. 366. 

30.16 Ga.—Ergle v. Davidson, 29 S E 
2d 445. 70 Ga.App. 704. 

30.20 Ill. —Joyce v. Blankenship, 77 
N.E.2d 326. 399 Ill. 136. 

Tenn—^Atkinson v. Atkinson, 130 S. 

W. 2d 167, 23 Tenn.App. 269. 

31. S.D.—Prlvat v. Grand Bay Land 
1 Co., 171 N,W, 327, 41 S.D. 494. 
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such procedure, 32 mainly by reason of statutes or 
court rules providing therefor, the right to amend 
assignments of error, or statements of grounds or 
reasons of appeal, is very generally recognized,33 
providing the appellee is not mislcd.33 5 xf a prop¬ 
er amendment has been made to obviate the grounds 
of an objection, the objection will be overruled.34 

Where the assignments of error are required to 
be included in the abstract, it has been held that, 
if they are inadvertently omitted, they may be filed 
as a supplemental abstract if respondent has not 
been affected by the omission.35 

Amendments or additional assignments are not 
permissible if they are not founded on the merits 
of the case,33 are themselves defective,37 are in¬ 
effectual,3".5 or seek to present a matter conflicting 


with the corresponding specification of error in the 
trial court ;33 and it has been held that a statute 
permitting amendments of the reasons for appeal 
docs not permit amendments in matters of sub¬ 
stance.32 Although there is authority to the con¬ 
trary, 3 9 5 unnecessary amendments will not be per¬ 
mitted.32 10 

It is usually essential that the amendment be made 
by leave of court obtained on proper and timely 
application or motion,^® in which the party asking 
for permission to make the amendment must show 
good cause therefor.^l 

Amendable defects in an assignment of errors 
have sometimes been deemed cured by amendment, 
although the amendment is not in fact made, where 
no proper objection has been made to the assign- 
ment.^2 however, leave to file an amended as- 


32. Me—Apr)eal of Garland, 136 A 
459, 126 Me 84, certiorari denied 
47 S.Ct. 769, 274 U.S. 759, 71 L Ed 
1338 

33. Conn —Joseph v. Donovan, 164 A 
498, 116 Conn 160 

Fla—State v Citv of Miami, 134 So 
608, 101 Fla 292—Harper v. Bron¬ 
son. 124 So 73J, 98 Fla 941. 

Minn—Jordan v Jordan, 266 N \V 
169, 192 l^Iinn 017. 

Ohio— V. Carpenter, App , 
129 K E 2d 51C 
3 C J. p 1399 note 83. 

Correctioii of dates 
Fla—Ford v Ford, 198 So 205, 144 
Fla. 631 

Bnllnff after judgrment 

Where aftor judj^ment in pendmp 
appeal, a ruling is' made as to some 
matter involved in the controversy 
between the parties, proper proce¬ 
dure 18 , not to file a separate appeal 
from that ruling:, but to bring it 
within the scope of the appeal which 
has already been tak« n bv amending 
the assignnu'nts of error to include 
it and supplementing- the record by 
any additional matter. 

Conn—Mathurln v City of Putnam. 
71 A 2d 599, 136 Conn 361 

33.5 Kan—Dinsmoor v. Hill, 187 P. 
2d 338, 104 Kan 12. 

34. Ind—r.oAles v. Iloch, 116 NE 
62. 186 Ind 93 

35. Kan —Moon v Theo. W. Lord, 
Inc. 238 P2d 506. 172 Kan 139. 

Or.—Saieiie v. Ifcherwood, 144 P. 1176, 
74 Or. .35 

36. Pa —Galbraith v. Green, 13 Sergr. 
& K 85 

8 C.J. p 1399 note 84. 

37- Minn.—Jordan v, Jordan, 256 N 
W 169, 192 Minn 617. 

37.5 Conn—Lowe v. Kohn, 20 A.2d 
407, 128 Conn. 46. 

6 C.J.S.—13 


38. SD—Ward v. Brown, 140 N.W 
608. 31 S D 296. 

39. Mich.—In re Reid's Estate, 227 
N W 813. 248 Mich. 360 

39.5 Ohio —Davies v Columbia Gas 
& Elec Corp , App . 79 N.E 2d 327, 
rever.sod on other grounds 86 N E 
2d 003, 151 Ohio St 417. 

39.10 Mich,—Scitovitz v. Levin, 221 
N W Cl3. 246 Mich 117 

Amendment! held unnecessary 

(1) An amendment to the assign¬ 
ments of error was unnecessary 
where the questions pre.sented were 
raised in the original bill of excep¬ 
tion .s 

Mich —Seitovitz v. Levin, supra 

(2) An amendment to an assign¬ 
ment of eiror adding to the title of 
appellant corporation the name of the 
state and the designation “a munici¬ 
pal corporation” has been regarded 
as unnecessary. 

Ind.—Decatur v Eady, 105 N E 690, 
76 Ind App. 688 

(3) Appeal would be disposed of 
without requiring amendment to ti¬ 
tle to assignment of error, notwith¬ 
standing failure of appellant to com¬ 
ply with rule requiring all parties 
seeking relief by appeal to be named 
as appellants in title, and requiring 
all pcirlies to Judgment whose inter- 
e.sls are adverse to interests of ap- 
pelbants to be named as appellees, in 
view of provision of rule that failure 
properly to name parties will not be 
treated as Jurisdictional. 

Ind —City of Bloomington v Board 
of Com’rs of Monroe County, 99 N 
E 2d 79, 229 Ind 419. 

40. Mich.—Seitovitz v. Levin, 224 N. 
W. 613, 246 Mich. 117. 

Ohio —Meneley v. Carpenter, App., 
129 N E 2d 516 
1 3 C.J. p 1399 note 86. 
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Applioatlons to appellate court not 
favored 

“It may be added that such appli¬ 
cations are not looked upon with 
favor, and are not at all in harmony 
with section 5 of Circuit Court Rule 
66, which provides: ‘There shall ac¬ 
company every bill of exceptions at 
the time of its service and at the 
time of its settlement a detailed as¬ 
signment of all the alleged errors 
upon which the appellant proposes 
to rely. No bill of exceptions shall 
be signed unless accompanied by such 
assignment of errors and no errors 
shall be considered by the Supreme 
Court that are not a part of such 
assignment' ” 

Mich —Seitovitz v Levin, 224 N.W. 
613, 61C, 246 Mich 117. 

41. Ind—Lee v. Mozingo, 41 N.E. 
461, 143 Ind 667. 

Ohio—Meneley v. Carpenter, App., 
129 N E 2d 616. 

3 C J p 1399 note 86 

42. Pa—Steel v Levy, 127 A. 766, 
282 Pa 338. 

Defects deemed cured by amendment 

(1) Wheie plaintiff was served 
with notice of appeal In his proper 
name, and appeared and Hied briefs 
to the merits without raising an ob¬ 
jection that he was misdescribed in 
the assignment of errors, the mls- 
descnjitloii would bo regarded as 
clerical, and the assignment regarded 
as amended 

Ind—Live Stock Insurance Ass’n of 
Huntington v. Edgar, 106 N.E 641, 
66 Ind App. 489. 

(2) A defect of an assignment of 
error, quoting a Judgment, in not 
showing the exception taken to the 
Judgment, being one as to which an 
amendment is always allowed on re¬ 
quest, an assignment will, in the ab¬ 
sence of a motion to quash, be treat¬ 
ed as amended on a request made and 
allowed. 
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signment of errors has been granted, but a new 
assignment has never been made on the transcript 
or upon some paper attached thereto, as required by 
a rule of court, the appeal will be considered only 
on the original assignment of errors;^* and, under 
statutes and rules providing for amendment on 
proper objection being made, if an insufficient as¬ 
signment is properly questioned, appellant must 
amend without waiting for the court's order to file 
a supplemental brief in order to have the assign¬ 
ment treated as sufficient.^^ 

Additional assignments which are inserted in the 
appellant's petition, but not filed in the lower court 
will not be considered.^^-5 

If assignments filed in the lower court have been 
lost or destroyed, appellant cannot file new original 
assignments after the date for the filing of orig¬ 
inals has expired, but he must follow the procedure 
prescribed by statute for making substitutes for 
lost or destroyed assignments.^^ 

b. Time for Amendment 

Amendments should be made In time to give proper 
notice of what is claimed to be error. 

Amendments should be filed in time to give the 
opposite party proper notice of what is claimed to 
constitute error.^® If delay in filing is likely to re¬ 
sult in prejudice to the opposite party, the amend¬ 
ment should not be permitted but delay in filing 


an amended assignment within the time allowed 
therefor is not jurisdictional, and if appellee is not 
prejudiced thereby, the appeal will not be dismissed, 
and the amendment will be considered.^® A rehear¬ 
ing will not be granted to enable a party to amend 
his assignment,^® although the object of the amend¬ 
ment is to have the merits of the case passed on.®® 

Additional assignments will not be received after 
joinder in error, except on good cause shown,®! 
or after the argument has commenced, if the other 
party objects,®^ or after argument and submission 
of the cause, unless excuse for their omission be¬ 
fore submission is shown,®- ® or at the time of argu¬ 
ment,®®!® or at the time of the hearing, unless rea¬ 
sonable ground for delay is shown,®®*!® or after 
the hearing and final determination of the case,®®*®® 
or after the record has been transmitted,®®*®® or 
on respondent's motion for rehearing.®® It has been 
held that after submission, argument, and certifi¬ 
cation, the appellate court has no power to permit 
the filing of additional assignments injecting into 
the case an entirely new theory which no complain¬ 
ing party ever urged, either in the trial or appellate 
court,®^ unless the error assigned is fundamen¬ 
tal.®^ 5 

In some jurisdictions an amendment after the ex¬ 
piration of the time limit for taking or perfecting 
an appeal is not permissible.®® Although it has been 
said that the practice should not be encouraged. 


Pa—Steel v. Levy, 127 A. 766, 282 
Pa 338. 

43. Ind.—Rosenbower v. Schuetz, 40 
K.E. 256, 141 Ind 44. 

44. Arlz —Pinal County v. Helner, 
209 P. 714, 24 Arlz. 346. 

44.5 Va—Dotson v. Branham, 90 S. 
E.2d 783, 197 Va. 674. 

45. Tex.—Hassell v. Rose, Clv.App., 
199 S W 845, dismissed for want of 
jurisdiction. 

46. Conn —Elliott v. New York, etc., 
R. Co , 76 A. 298, 83 Conn. 320. 

8 C.J p 1399 note 87. 

47. N.C.—Merritt v. Dick, 85 S.B. 2, 
169 NC. 244. 

8 C J. p 1399 note 88. 

New brief neoessitatea 

Where plaintiff’s orlerinal assign¬ 
ments of error were defective, and, 
if it filed additional ones, it would 
necessitate defendant fllins an en¬ 
tirely new brief, permission to file 
new assifmments will be denied. 

N.C.—Merritt v. Dick, supra. 

48. Utah.—Bean v. Fairbanks, 161 P. 
838, 46 Utah 518. 

48. Ind.—Louisville, etc., R. Co. v. 
Smoot, 33 N.E. 805, 84 N.E. 1002, 
185 Ind. 220. 


50. Ind—Robbins v. Magree, 96 Ind. 
174. 

51. Mich—Parsons v. Copland, 6 
Mich 144. 

3 C.J. p 1400 note 91. 

62. Ill.—Bristol v. Chlcagro, 21 Ill. 
605. 

52.5 Mich —Santure v. Detroit Trust 
Co., 267 NW. 683, 275 Mich. 661. 

52.10 Kan —Du Pont v. Lotus Oil 
Co., 213 P.2d 975, 168 Kan 644. 

52.15 Tenn —North - South Freight- 
ways V. Slaten, 186 S.W.2d 336, 28 
Tenn App. 76. 

62.20 Tenn.—^Roddy Mfg. Co. v. Dix¬ 
on, 106 S W.2d 613, 21 Tenn.App. 81. 
62.25 Va—Dotson v. Branham, 90 S. 
E.2d 783, 197 Va. 674. 

63. Utah.—Baglin v. Earl-Eagle Min¬ 
ing Co, 184 P. 190, 54 Utah 672. 

64. Tex.—Douglas Oil Co. v. State 
(Whiteside Case), Civ.App., 81 S.W. 
2d 1064, reversed on other grounds 
Federal Royalty Co. v. State, 98 8. 
W.2d 993, 128 Tex. 324. 

54.6 Tex —Federal Royalty Co. v. 
State, 98 SW.2d 993, 128 Tex. 824. 

65. Ind—In re Wiles, 196 N.E. 672, 
208 Ind. 271—Milburn v. Cory, 110 
N.E. 193, 184 Ind. 341, followed in 
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Royalty v. Guthner, 170 N.E. 927, 
91 Ind App 711 

Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Secu¬ 
rity Division of Department of 
Treasury of Indiana, App , 42 N.E. 
2d 1021—Thompson v. Cleveland, C., 
C. & St. L. Ry Co., 11 N.E 2d 81, 
106 Ind App. 97—Gedney & Sons v. 
Tinner, 183 N.E 886, 96 Ind App 
644—Bowman v. Swartz Electric 
Co.. 141 NE. 62, 80 Ind App 37.3— 
Makeever v. Makeever, 117 N.E. 
691, 66 Ind App. 677—Rook v 
Strauss Bros. Co., 107 N.E. 692, 68 
Ind App 82. 

Wash—Falk v. Stienback. 190 P.2d 
747, 30 Wash.2d 62. 

8 C.J. p 1400 note 93. 

Mistake and inadvertence of appel¬ 
lant’s counsel in preparing the as¬ 
signment of errors is not a sufficient 
ground for granting a motion for 
amendment thereof after expiration 
of the time for perfecting the appeal. 
Ind—In re Wiles, 196 N.E. 672, 208 
Ind. 271. 

Steel V. Yoder, 108 N.E. 783, 58 
Ind.App. 633. 

Bffeot of allowance 

The fact that the court permitted 
an amendment to the assignment of 
errors after the time for filing the 
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amendments may be allowed, after the appeal has I the time of the hearing and argument in the ap- 
bcen perfected and before argument,or even at I pellate court,®*^ where no prejudice would result. 

H. PLEADING TO ASSIGNMENT AND JOINDER IN ERROR 


§ 1287. Right to Plead or Demur 

Where the common-law rules with respect to writs of 
error prevail, the appellee or defendant in error has the 
same right to plead or demur to an assignment of errors 
as exists in a common-law action. 

Where the suing out of a writ of error is the be¬ 
ginning of a new suit, as discussed supra § 11, in 
which, as has been stated supra § 1217, the assign¬ 
ment of errors on the record takes the place of the 
declaration in a court of original jurisdiction, the 
pleadings thereto are governed by the common- 
law rules of plcading.^8 Accordingly, where the 
common-law rules with respect to writs of error 
prevail, appellee or defendant in error may plead 
or demur to an assignment of error, and if he 
pleads, plaintiff in error may demur or reply to the 
plea.^® Statutory provisions may, however, alter 
the practice so that there is no such pleading in 
the appellate court as a demurrer, a joinder, or re¬ 
ply.®® 

In some states certain defects may be availed of 


by motion,®! but, as discussed supra § 1283, a mo¬ 
tion to strike is not always regarded as the proper 
method of questioning the sufficiency of an assign¬ 
ment of errors. 

§ 1288. Classification, Nature, and Effect of 
Pleas 

Common-law pleas to assignments of error are either 
common or special. 

At common-law pleas to assignments of error, as 
will be shown infra §§ 1289-1293, are either com¬ 
mon or special. If one of several pleas is good, the 
assignment of errors to which it relates is thereby 
avoided or defeated.®^ 

Under statutory provision therefor appellee’s 
pleading may be an answer in which he may either 
pray that the judgment be affirmed with costs ad¬ 
judged against appellant, or without appealing, as¬ 
sign cross errors and seek a reversal or change of 
the judgment in so far as he feels that he has been 
aggrieved thereby.®^ Such an answer cannot be 


transcript had expired docs not de¬ 
feat appellees’ right to have the ap¬ 
peal dismissed 

Ind—Keiser v Howard, 155 N E. 707, 
99 Ind. 137. 

56. Idaho—Servel v. Corbett, 290 P, 
200, 49 Idaho 536 
Application hold timely 
Utah—In re Romney’s Estate, 207 P. 
139, 60 Utah 173. 

67. Mont—Hanley v. Great Northern 
Ry. Co., 213 P. 236, 66 Mont 267. 
58. Ill.—Rerry v. Turner, 116 N E 
633, 279 Ill. 338. 

Rrayton v. Bray ton, 258 Ill.App 
487. 

Construction is against pleader 
Ill.—Brayton v. Brayton, supra. 

69. Ill.—Berry v. Turner, 116 N.E. 

633, 279 Ill. 338 
3 C.J. p 1400 note 96. 

“A defendant in error may confess 
error or may Join in error, which op¬ 
erates as a demurrer to the assign¬ 
ment, or he may plead some subse¬ 
quent fact operating to release the 
errors assigned and to bar prosecu¬ 
tion of the writ.” 

Ill —Brayton v. Brayton, 258 Ill.App. 
487, 491. 

60. Va.—D P. Tyler Corporation v. 
Evans, 159 S.E 393. 156 Va 576. 

61. N J —Trenton Banking Co v 
Ritlenhouse, 116 A. 443, 96 N.J.Law 
450. 

3 C.J. p 1400 note 97. 


Motion to quash to present matters 
in bar 

(1) Matters in bar of a writ of er¬ 
ror may be presented either by plea 
or by motion to quash, where they 
do not appear on the record returned. 
Ill —Donahoe v. Owens, 116 N.E. 652, 

277 Ill 318 

(2) Where, however, the matter 
pleaded in bar of a writ of error is 
In the nature of a waiver or estoppel, 
and may be treated as a release of 
errors, the better practice is to plead 
such a defense, and not to present it 
by motion 

Ill.—Donahoe v. Owens, supra. 

62. Ill.—McCormick v Higgins, 190 
IllApp 241. 

63. La—City of Shreveport v 
Kahn, 193 So. 461, 194 La. 66— 
Along I V Hartford A<*cident & In¬ 
demnity Co, 165 So. 8, 183 La. 847, 
conformed to, App, 167 So. 130— 
Ruiz V. Amerit'an Trading Co. of 
New Orleans, 118 So. 697, 167 La 
28 

Glass V. Holomon, App., 197 So. 
438—Jackson v. Missouri Pac. R 
Co, App, 141 So 770. 

Change demauded in brief 

(1) Appellee may not ask for 
change in Judgment by merely de¬ 
manding it in his brief, but must 
ask for such change in regular an¬ 
swer to appeal. 

La —Freeman v. World Ins. Co, 
App., 61 So 2d 892—Moore v. 
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Natchitoches Coca Cola Bottling 
Co , App , 32 So 2d 347—Standard 
Oil Co of N. J. V Perkins, App., 
29 So 2d 502—Pattison v. Bryan, 
App , 26 So 2d 778 

(2) Court of appeal In reversing 
Judgment granting relief primarily 
sought by plaintilT could not consid¬ 
er plaintiff’s alternate demand, 
where plaintiff did not answer ap¬ 
peal, although in his brief he urged 
affirmance of Judgment or in the al¬ 
ternative allowance of alternate de¬ 
mand 

La—Pattison v. Bryan, supra. 

Favored in law 

Answers to appeals are favored in 
law. 

La —Michel v. Maryland Cas. Co, 
App , 81 So 2d 36. 

In charaoter of oroee appeal 

An answer to an appeal is a char¬ 
acter of cross appeal in which an ap¬ 
pellee takes advantage of an appeal 
entered and perfected by appellant In 
hope of procuring an alteration or 
amendment of the Judgment render¬ 
ed in a manner beneficial to the ap¬ 
pellee. 

La.—^Perris v. Quinn, App., 21 So.2d 
106. 

Bight to answer hold not waived or 
barred 

Right of defendants. In petitory 
action, to answer plaintiffs’ and in¬ 
terveners’ appeal was neither “waiv¬ 
ed” nor barred by failure of defend- 
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used to present questions which have not Decn 
raised by the appeal,®* or be used to serve the pur¬ 
pose of an appeal with respect to bringing into 
court parties against whom plaintiff’s claim has 
been dismissed;®*-® and the judgment will be 
changed or modified in favor of appellee only to 
the extent that such changes have been asked for 
in his answer.®® 

An appellee’s answer will not be considered where 
he has no interest in the appeal,®®-® as where he 


seeks a modification ot a judgment against his co- 
appellees®®-^® or a modification of a judgment in 
favor of a party not appealing.®®-^® Defendant be¬ 
low who is not an appellee cannot assume the posi¬ 
tion of an appellee and, by answer, seek an amend¬ 
ment of the judgment as to himself.®® 2® 

A plaintiff by answering to defendant’s appeal 
cannot change the allegations of his original peti¬ 
tion,®® or seek to increase the relief prayed for 
therein.®'^ 


ants to protect their own devolutive 
appeal. 

La—Buillard v. Davis, 197 So. 273, 
195 La. 684. 

Bsvtow held authorlsad hv answer 

(1) Where both plaintilTa direct 
demand and defendant’s demand by 
way of reconvention were dismissed, 
and defendant appeals, plaintiff’s an¬ 
swer and prayer for amendment of 
the judgment authorizes a review of 
the judi^ment on the mam demand 
as well as on the demand in recon¬ 
vention 

La.—Gormley v Gormley, 108 So. 
307, 161 La. 121. 

(2) An answer to an appeal is a 
proper method of procurinK a re¬ 
view of a Jud#?ment non.suitinff a 
reconventional d<3mand where plain¬ 
tiff in reconvention, although not ap¬ 
pealing, prayed for reversal of judg¬ 
ment to allow recovery in reconven¬ 
tion. 

La—Bacher v. Higgins, App , 156 So. 
826, overruling Farnsworth v. Har¬ 
ris, App. 151 So. 809, and Chavez 
V. United Motor Car Co., App, 151 
So. 807. 

(3) Defendant’s answer to appeal 
by plaintiff from judgment dismiss¬ 
ing his demand as of nonsuit was 
sufficient to bring up for review de¬ 
fendant’s reconventional demand, 
which was also dismissed, even 
though defendant did not appeal 
from the judgment. 

La—^Walter E Canulette & Son v. 
Clesl, App., 39 So.2d 853. 

(4) Question of liability, in a tort 
action, may be considered where an 
answer to the appeal is made. 

La—Ferguson v. Parr, App, 86 So 
2d 117—Lennox v. Standard Acc. 
Ins. Co., App., 61 So.2d 347. 

(5) Also, where plaintiff announc¬ 
ed that he had alleged all facts that 
he could allege, but court dismissed 
suit without passing on exception of 
no cause or right of action, and de¬ 
fendant died answer to plaintiff’s ap¬ 
peal asking for affirmance of Judg¬ 
ment or that its exception be sus¬ 
tained, the appellate court would 
pass on the exception 

La.—Williams v. American Employ¬ 
ers’ Ins. Co.. App, 10 So 2d 516. 


(6) On defendants’ appeal from 
judgment rejecting their claim of ti¬ 
tle to land, as asserted by their an¬ 
swer in jactitation suit for slander 
of plaintiff’s title thereto, plaintiff 
was entitled to consideration of his 
exceptions of no cause and right of 
action by defendants, as prayed in 
plaintiff’s answer to appeal 
La—Hudnall v. Halley, App., 80 So 
2d 774. 

64. La—Bell v Dewitt, App. 27 So 
2d 433. r(‘hcaring refused 27 So 2d 
924—Louisiana Electric Co. v. 
Mouton, 5 La App 628 

Appeal from part of Judgment 

Where plaintiffs, who were award¬ 
ed judgments for damages on ac¬ 
count of an automobile collision, ap¬ 
pealed from the parts of the judg¬ 
ments reje<*tlng parts of their de¬ 
mands and executed on the judg¬ 
ments in their favor, and c]efondant.s 
merely answered the appeals, and did 
not appeal from that part of the 
judgment which plaintiff did not ap¬ 
peal from, but prayed that phsint iff^.' 
demands be rejected In toto, onl> 
the adequacy of the damages award¬ 
ed plaintiffs could be considered on 
the appeal 

La—Alengi v. Hartford Accident & 
Indemnity Co., App, 162 So 218 

64.5 La—Succession of Jackson, 
App, 77 So 2d 191—Monk v Coal 
Operators Cas. Co, App, 76 So 2d 
82—Macaluso v. Herrin, App. 61 
So 2d 125—Hirsch v Kendrick. 
App, 43 So.2d 692—Maheu v. Em¬ 
ployers Liability Assur Corp, 
App , 25 So 2d 363—Automobile 

Sec. Corporation v. Nemo, App, 
144 So. 269—Thalheim v Suhren, 
137 So. 874, 18 La.App. 46—Rumpf 
v. Callo, 132 So. 763, 16 La.App 
12 . 

65. La—Graif v. Fazende, 134 So 
387, 172 La. 441—Grapico Bottling 
Works v. Liquid Carbonic Co, 113 
So 454, 163 La 1057—Ott v. Kent¬ 
wood Bank, 94 So 899, 152 La. 962 

Golden v. Crawley, App, 28 So 
2d 3 29—Bell v Dewitt, App, 27 
So 2d 433, rehearing refused 27 
So.2d 924—Young v. Geter, App, 
170 So. 410—Baer-Thayer Hard 
wood Co. V, Fornea, App., 146 So 
621. 


Tailnra to anpport aiiflwar 

Where plaintiff answered appeal, 
asking that he be awarded damag¬ 
es, but failed to submit any argu¬ 
ment In support of demand, and, in 
his original brief, he maintained cor¬ 
rectness of the judgment and sought 
its affirmance, judgment would be af¬ 
firmed 

La—Gaines v. Crichton, 174 So. 666, 
187 La. 345 

65.5 La.—U S ex rel Landry v 
National Surety Co of New York, 
187 So. 9, 193 La 1017. 

Answer oonsldered 

Where orphans’ court ordered re¬ 
moval of e\e<'utrices of estate, and 
petition of appeal was served on non¬ 
appealing exe( utnx, denial of motion 
to strike nonappealing cxoeutiix’ 
answer, which was made In accord¬ 
ance with rules of prerogative court, 
and supported detuce of orphans’ 
court, was proper 

NJ—Tn re Mei’nbe’s E.state, 4 A 2d 
2, 125 N J Eq 278. 

65.10 La —S ex rel Landry v. 
National Suretv Co of New York, 
187 So 9. 191 La 1017. 

65.15 La—Anderson v. Struve, 
App, 162 So 814—Hodges v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, App, 141 So 783—Dunn v. 
Griffith, App, 137 So 766. 

Separate appeal only method 

I’laintiffs whose case against a co¬ 
defendant was dismissed could not, 
in answer to appeal by defendant, 
confer on appellate court jurisdic¬ 
tion over judgment in favor of code¬ 
fendant, since only method by which 
plaintiffs could bring before appel¬ 
late court such question was by a 
separate appeal. 

La—Vogt v. Jannarelli, 198 So 421, 
transferred 196 So 346, 196 La. 
277. 

55.20 La.—Boutee & Courrege v. 
Derokay, App, 168 So. 39. 

86. La—Hudson v. Murray, 136 So. 
11, 172 La. 642. 

J7. La—Cavanaugh v. Youngblood, 
119 So. 776, 10 La App. 117. 
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§ 1289. — Common Plea 

The common plea or Joinder, which operatea ae a 
demurrer, alleges that there is no error in the record and 
prays an examination of the record and affirmance of the 
judgment. 

The common plea or joinder, usually known as a 
plea in nullo est erratum, alleges that there is no 
error in the record or proceedings, and prays that 
the court may proceed to examine the record and 
affirm the judgment.^8 This plea is in the nature 
of a demurrer, and at once refers the matter of 
law arising to the judgment of the court.®® It 
admits the truth of material facts well pleaded,^® 
but docs not admit errors not properly assigned, or 
which cannot properly be assigned,as, for in¬ 
stance, matters that impeach or contradict the rec¬ 
ord,and it does not cure the want of jurisdic¬ 
tion of the appellate court. 

On a joinder in an assignment of errors the par¬ 
ties will be confined to the issues so madc,^^ but 
after a joinder or demurrer is overruled, it may be 
withdrawn and the assignment pleaded to.*^* 


APPEAL & ERROR §§ 1289-1290 

It has been held that the filing of briefs and the 
argument of the cause upon the merits is the equiva¬ 
lent of a formal joinder in error.^® 

§ 1290. — Special Pleas in General 

Special pleas, either In abatement OP in bar, contain 
matters In confession and avoidance. 

Special pleas contain matters in confession and 
avoidance,*^and are pleaded either in abatement or 
in bar.'^® Pleas of this character are always neces¬ 
sary in respect of matters which have occurred 
since the appeal was taken.*^® A failure to file an 
assignment of errors within the time provided by 
the rules is not, however, ground for a plea in abate¬ 
ment, which goes to the validity of the appeal, not 
to the failure properly to prosecute a valid appeal.®® 

Where pleas in bar are not sustained, they con¬ 
fess the errors assigned, and the judgment or decree 
must be reversed unless leave to amend is obtained, 
and a sufficient plea is filed.®i 


68. Ala. —Corpiui Juxis oit«d in 

Tn-Clty Ga.s Co v. Britton, 160 
So. 8^6, 230 Ala 283. 

Mass—Joyce v. Thompson, 119 N.K 
777, 23'0 Mass 264. 

Wyo—Appeal of Hamilton Pipe Lint' 
Co, -202 P2d 184, 66 Wyo 360 
3 C.J p 14'00 note 1. 

69. HI —Berry v. Turner, 116 N E 
633. 279 Ill. 338 

Brayton v Brayton, 258 llLApp- 
487—Tobias v. Tobias, 193 Ill.App 
95—McCormick v. Hi^ffins, 190 111. 
App 241 

Ma.ss—(’heney v Boston & M R. 
Co, 141 NE 602, 246 Mass 602— 
Lynn Gas & Electric Co v Credi¬ 
tors’ Nat Clearing House, 130 N E. 
Ill, 237 Mass 505 

Wyo—Appeal of Hamilton Pipe Line 
Co, 202 P 2d 184, 65 Wyo 350. 

3 C J. p 1400 note 2. 

70. III.—People v. Harrigan’s Es¬ 
tate. 12« N.E. 334, 294 Ill. 171. 

Mass —Sylvester v. Commonwealth, 
148 NE 449, 253 Mass. 244—Joyce 
V Thompson, 119 N.E. 777, 230 
Mass 254. 

3 C J. p 1400 note 3. 

AUsflratio&s M to Intozttst not put 
In issiio 

A Joinder will not put in issue an 
allegation in the assignment of er¬ 
rors of interest in the party prose¬ 
cuting the writ. Without a special 
plea denying such interest it will 
stand admitted 

Ill.—Winne v. People, 62 N.E. 377, 
177 III. 268. 

71. Mass —Sllverton v. Common¬ 
wealth, 49 N.E.2d 439. 314 Mass. 
62, 154 A.L.R. 1223. 


N.J—Karnnff v Kelch, 60 A. 364, 71 
N J Law 558 
3 C J p 140!0 note 4 

72. Mass —Riley v Waugh, 8 Cush 
220 

NH—Claggeit v Sirnes, 31 Nil 22 
3 C J p 1400 note 6 

73. Ala—'John.ston v Port, 30 Ala 
78 

3 C J p 1401 note 6. 

74. N.J —Axel v Kraemer, 70 A 
367, 75 N.J Law 688 

3 C J. p 1401 note 7. 

75. N.T—Arnold v Sandford, 14 
Johns 417. 

76. III.—Gill is V. Jurzyna, 1 N.E. 2d 

763, 284 Ill App 174—Finlen v 

Foster. 211 Ill App 609—Tobias v 
Tobias, 193 Ill App. 95—McCormick 
V, Higgins, 190 111 App 241. 

77. Ill,—Berry v. Turner, 116 N.E 
633, 279 Ill. 338. 

3 C J, p 1461 note 8, 

78. Ala.—Bolling v. Jones, 67 Ala 
508. 

79. W Va.—Fletcher v. Parker, 44 S 
E. 422, 63 W.Vo. 422, 97 Am S R 
991. 

3 C.J. p 1401 note 10 
DlBcharge in. bankruptcy 

Defendant’s discliarge In bankrupt¬ 
cy prior to entry of Judgment did 
not constitute a bar to the granting 
of plaintiff's motion in the appellate 
court to have a Judgment of affirm¬ 
ance which had never been Journaliz¬ 
ed, Journalized in conformity with 
the decision of the court, where the 
disebargs in bankruptcy was not 
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pleaded but merely mentioned in 
statements of counsel. 

Ohio—Doyle v. Moore, SO NE.2d 
345, 66 Ohio App 409 

▼srlfled answer showing transfer of 
interest 

Veriffed answer filed by appellees 
in court of appeals, alleging that ap¬ 
pellants’ right further to prosecute 
cause of action for damages for 
breach of warranty based on loss of 
title to part of land conveyed by ap¬ 
pellees to appellants had teased be¬ 
muse appellants, pending appeal, had 
conveyed the land to otheis for a 
consideration in excess of that paid 
appellees, was in the nature of a plea 
in bar and such pleading and contro¬ 
verting reply of appellants were per- 
mls'.ible under statute. 

Ky—Campbell v. Hulett, 243 S W. 
2d 608. 

80. Conn—Joseph v Donovan, 164 
A 498, 116 Conn. 160 

Mistake as to asoosslty for finding 

Where defendants mistakenly as¬ 
sumed that a finding was necessary, 
and accompanied appeal with request 
for a finding and a draft finding, and 
did not then file assignments, and 
when request for finding was strick¬ 
en defendants properly obtained ex¬ 
tension of time and filed assignments 
as soon as permission was granted, 
plea in abs^ement based on conten¬ 
tion that assignments should be filed 
with appeal when no finding is neces¬ 
sary would be overruled 
Conn.—Morici v. Jarvle, 71 A.2d 666, 
136 Conn. 370. 

81. Ill —Brayton v. Brayton, 258 Ill. 
App. 487. 
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§§ 1290-1291 APPEAL & ERROR 

Since demurrers and pleas cannot be entertained 
at the same time, the filing of pleas prevents the 
filing of a joinder in error.®^ 

§ 1291. -Release of Errors 

a. Right to plead and necessity for plead¬ 

ing specially 

b. Requisites of plea 

c. Construction and burden of proof 

d. Matters admitted and waived 

e. Replication to plea 

a. Right to Plead and Necessity for Pleading 
Specially 

Facts showing a release by appellant of the alleged 
error may be pleaded in bar, and cannot ordinarily be 
considered by the court unless pleaded. 

A party against whom an error has been com¬ 
mitted in the rendition of judgment may release 
such error, and his release may be pleaded m bar 
to his prosecution of a writ of error to reverse the 
judgment, and such a plea if found for appellee 
will bar plaintiff in error.®® A release of errors by 
a party who did not join in the writ of error can¬ 
not be so pleaded;®^ and a claim that the writ of 
error was barred by a former appeal which had 
been dismissed is a matter for the abatement of 
the writ, and not for a plea of release of errors.®® 

Although matters constituting a waiver or estop¬ 
pel may sometimes be urged by way of motion to 


dismiss, when they are apparent of record, as dis¬ 
cussed infra § 1361, if they do not so appear they 
must be raised by a plea or answer in bar,®® and 
ordinarily a release of errors should be specially 
pleaded.®^ Indeed, it has been held that where a 
release of error is presented in writing, signed by 
parties in whose names the writ of error was sued 
out, it cannot properly be brought to the notice of 
the court except by being pleaded.®® There is au¬ 
thority, however, to the effect that if a release is 
stated in affidavits, without objection, it is too late 
to object to the form of the proceedings.®® 

b. Requisites of Plea 

The plea should state all the facts relied on as con¬ 
stituting a release of errors. 

A plea of a release of errors should state the 
facts relied on as constituting such release,®® and 
should show that the release was based upon a good 
consideration.®^ A plea alleging a release by one 
acting in a representative capacity must sufficiently 
show the authority of such person to make the re¬ 
lease.®® If the plea professes to answer all of the 
assignments of error but answers only a part, it is 
demurrable.®® 

c. Construction and Burden of Proof 

A plea of release of errors Is construed against the 
pleader, who has the burden of proving the facts alleged. 

A plea of a release of errors and all its intend- 


8S. Ill—Tobias v. Tobias, 193 Ill. 
App. 95. 

83. Ill.—City of Nokomis v. War- 
Bing, 129 N.E. 71, 296 Ill 414. 

Bray ton v. Bray ton, 268 Ill App 
487—Kellner v Schmidt, 237 III 
App 428. 

Ohio —Doyle v. Moore, 30 N.E.2d 346, 
65 Ohio App 409. 

3 C.J p 1401 notes 12, 18. 

Porms of plea 

III.—Trapp V. Oft, 62 N.E. 616, 194 
Ill 287. 

ClafCy V. Farrell, 196 Ill.App. 65 
3 C.J. p 1401 note 11 [a] 

84. Ill —Martin v. Highway Comrs , 
36 NE. 1004, 160 HI. 168. 

85. Ill,—People v. Sleight, 134 N.E 
65, 302 III 45 

86. Colo —Atkinson v. Tabor, 3 P. 
64, 7 Colo 195. 

87. Ga.—Gigby v. Powell, 25 Ga 
244, 71 Am.D 168. 

Ill.—Shlensky v. Shlen.sl^y, 16 N.E 
2d 694, 369 Ill. 179—Kerner v 

Thompson. 6 N E 2d 131, 365 Ill. 
149 

3 C.J. p 1401 note 15. 

88. Ill.—Kern v. Zink, 55 Ill. 449. 

89. Neb —Treitschke v. Western 

Grain Co., 6 NW. 427, 10 Neb 368. 


90. Ill—People v Sleight, 134 NE 
66, 302 Ill 46—^Pishburn v Green, 
126 NE 116, 291 Ill. 350—Ward 
V. Williams, 116 NE 883, 278 Ill. 
227, 

3 C.J p 1401 note 19. 

“A plea of release of errors must 
allege some fact which will be ef¬ 
fective to waive or release the errors 
assigned ” 

Ill —Bray ton v. Brayton, 258 Ill 
App 487, 491 

Pailara to allege knowledge of facts 

The plea, to writ of error to de¬ 
cree in partition adjudicating rights 
of minors, that plaintiff in error, one 
of the minors, since attaining his 
majority and beftire suing out the 
writ, made a demand on his guard¬ 
ian for money received by the guard¬ 
ian pursuant to the decree, is bad, 
in not alleging that he did so with 
knowledge of the facts, or that he 
ever settled with the guardian and 
received from him any part of the 
proceeds of the sale under such de¬ 
cree 

Ill—Ward V. Williams, 115 NE. 883, 
278 Ill 227. 

91. 111.—^Austin V. Baintor, 40 111. 
82. 


93. Ill.—Ward v. Williams, 116 N E 

883, 278 Ill 227 
3 C J p 1401 note 21. 

Attonieys 

If the plea alleges a release by 
plaintifT by his attorneys, such plea 
will be insufficient if it does not al¬ 
lege that they were in fact his at¬ 
torneys, or had been retained or had 
appeared in the case. 

Ill—Corwin V. Shoup, 76 Ill. 246. 
G-nardiaa 

Pleas, to writ of error sued out by 
infants, of release of error by ac¬ 
ceptance of the benefits of the decree 
by the Infants through their guard¬ 
ians, not alleging who the guardians 
were, or when or by what court ap¬ 
pointed, or any facts tending to show 
that such guardians were In fact 
appointed, but merely the conclu¬ 
sions that “they were duly appoint¬ 
ed" and that “they were the duly au¬ 
thorized persons to receive the mon¬ 
ey” from the purchaser at the parti¬ 
tion sale, are in such respect too 
general. 

Ill.—Ward V. Williams, 116 N.E. 883, 

278 Ill. 227. 

93. Ill.—Gilmer v. Bolles, 184 N.E. 

200, 361 Ill. 121 
3 C.J. p 1401 note 22. 
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ments will be taken most strongly against the plead¬ 
er,*^ and the burden is on him to prove the facts 
alleged in his plea.®® On demurrer to such a plea, 
the question is not whether there was error in the 
decree appealed from, but whether the plea states 
facts constituting a release of the errors, for things 
occurring before the rendition of the decree cannot 
be considered, as the release, if made, must have 
occurred after the decree was rendered.®® 

The fact that the paragraphs in a plea of release 
of errors are numbered is not of controlling im¬ 
portance on the question of whether there is but one 
plea or several.®*^ 

d. Matters Admitted and Waived 

A plea of release of errors amounts to a confession of 
error and, if adjudged bad, the Judgment will be reversed 
unless error is Joined. 

A plea of release of errors amounts to a confes¬ 
sion of error, and admits cause of reversal unless 
the facts alleged in avoidance of the error are 
found in the pleader’s favor;®® and, if the plea is 
adjudged bad on demurrer, and no sufficient plea 
is filed, the judgment will be reversed.®® However, 
if the plea is adjudged bad or not sustained, it does 
not operate as a waiver of the right to join in error 
under statutes specifically providing defendant in 
error is not by so pleading deprived of that right.^ 

e. Beplication to Plea 

A replication to a plea of release of errors must deny 
or confess and avoid the release alleged, and if demurrer 
thereto is sustained the writ of error will be dismissed. 

A replication to a plea of release of errors must 
deny or confess and avoid the cause of release set 
up by the plca,^ and a replication tendering no issue 
of fact on the pleas, but attempting to raise an issue 
as to the legal effect and sufficiency of such picas 
is bad on demurrer.® If it is alleged that the release 
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was obtained by fraud the facts constituting the 
fraud complained of must be stated.^ 

Where the replication admits the facts alleged in 
the plea and endeavors to avoid them, but the avoid¬ 
ance is insufficient, the pica must be sustained;® 
and, if a demurrer to a replication presenting no 
valid answer to the plea is sustained, the case will 
be considered as if on demurrer to the plea, and the 
writ of error will be dismissed.® 

Where a replication is filed, and the matter is 
referred to a commission to report testimony, the 
court will consider only the issues made on the 
proof reported by the commission.*^ 

§ 1292. - Statute of Limitations 

The defendant In error may plead the statute of limi¬ 
tations in bar of a writ of error. 

As discussed supra § 456, the statute of limita¬ 
tions may be pleaded in bar of a writ of error, and, 
in some jurisdictions, it cannot be availed of in any 
other manner, while in other jurisdictions a motion 
to dismiss will lie. The question as to whether the 
statute of limitations has run against the original 
cause of action in the court below by reason of 
plaintiff’s delay in suing out the writ of error, can¬ 
not, however, be raised by pleading the statute of 
limitations in the appellate court.® 

Matters admitted and waived. It has been held 
that a plea of limitations is not a confession of er¬ 
rors of law,® although there is authority which 
maintains the view to the contrary and holds that 
if the plea is not sustained, the judgment or decree 
must be reversed whether or not the alleged errors 
in fact exist.^® Where the statute of limitations 
is pleaded it has been held that the general denial 
is wholly unnecessary and should be stricken on 
motion and if subsequent to a joinder in error 
the appellee adds a paragraph alleging that the ap- 


94 . Ill—Ward v. Williams, 115 N.E. 
883, 278 Ill. 227. 

3 C J. p 1401 note 18. 

95 . Ill.—Scott V. Scott, 136 N.E. 659, 
304 Ill. 267. 

EvidsAoe Iteld to vastaiB. ploa 

Ill.—Scott v. Scott, supra 

Dreher v. Baker, 253 Ill.App 583 

96 . Ill.—Grldley v. Wood, 137 NE 
251, 305 Ill. 376. 

97. Ill.—^United Typesetting Co. v. 
Congress Trust & Savings Bank, 
278 Ill App. 224. 

98 . Ill.—Clalty v. Farrell, 196 Ill 
App. 65. 

3 C.J. p 1402 note 24. 

99 . Ill.—Brayton v. Brayton, 258 Ill. 
App. 487. 

8 C.J. p 1401 note 23. 


1. Ill—Claffy V Farrell, 196 Ill App 
65—McCormick v. Higgins, 190 Ill 
App 241. 

3 C.J. p 1401 note 23 [a] 

2. Ill—Kellner v. Schmidt, 237 Ill 
App 428. 

3 C J p 1402 note 25. 

3. Ill—Berry v. Turner, 116 N E. 
633, 279 Ill 338. 

4 . Ill.—Wood V. Goss, 21 Ill. 604. 

6. Ill.—Grldley v. Wood, 137 NE 

251, 305 Ill 376. 

6. 111.—Kellner v. Schmidt, 237 Ill. 

App 428 

3 C J. p 1402 note 27. 

Averments of plea admitted by mo¬ 
tion to have demurrer oaxried 
back 

A motion of plaintiffs in error to 
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have a demurrer to their replication 
to a plea of release of errors c-arried 
back to the plea admits the aver¬ 
ments of the plea; and so does the 
failure to take issue thereon. 

Ill—Kellner v. Schmidt, supra. 

7. Ill.—Dreher v. Baker, 253 Ill.App. 
583 

8. Ill.—Flint v. Mundy, 257 Ill App. 
385 

9. N.Y.—Hymann v. Cook, 2 Den. 
201 . 

10. Ill -Flint V. Mundy, 257 Ill.App. 
385. 

3 C J. p 1402 note 32. 

11. Ind.—^Harshman v. Armstrong, 
43 Ind. 126. 
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notwithstanding some authority to the contrary,** | which have been overruled,*® that the court will. 


Terminal Co. v. Louisiana Hlgrh- 
way Commission, 181 So. 429, 189 
La. 870—Santolne v. Maser, 172 
So 634, 186 La. 482—Hawkins v. 
Costley, 124 So 837, 169 La. 229. 
setting aside 123 So 367, 11 La 
App. 602, and transferred, see 126 
So. 467, 19 La.App. 678. 

Schwandt v. Nunez, App, 71 So. 
2d 683—Succession of Montgom¬ 
ery, App., 46 So. 2d 677—Quaker 
City Fire & Marine Ins. Co. v. 
Devrouax, App., 46 So.2d 637—Rob¬ 
ertson V. Grigsby, App, 41 So.2d 
860—Hughes v. Gill, App, 41 So. 
2d 536—Britt v Leaderbrand, App . 
39 So.2d 646—Stouse v. Snell, App , 
33 So. 2d 767—Joiner v GafCord, 
App., 32 So.2d 766—Moore v 
Natchitoches Coca Cola Bottling 
Co, App., 32 So.2d 347—Gilbert v. 
Tullman, App., 28 So 2d 134— 
Stringer v Crawley, App., 16 So 2d 
668—Hearon v. Davis, App, 8 So 
2d 787—Richey v. Swink, App, 4 
So.2d 749—Belvln v Sikes, App., 
2 So 2d 65—Giardina v. D’Antoni. 
App , 1 So 2d 706—Peters v. Craw¬ 
ford, App , 199 So. 433—Aldridge 
V. Reed, App , 190 So 845—Dupuy 
V. Godchaux Sugars, App, 184 So 
736—Dupuy v. Godchaux Sugar.9, 
App, 184 So 730—Young v Geter, 
App, 170 So 410~Schmidt v 
Losch, App., 165 So 336—^Arnheim 
V. Mazeres, App, 151 So. 645— 
Francois v. Washington Nat. Ins 
Co, App., 146 So 784, annulling 
146 So. 61—Dismone v, Carroll¬ 
ton Excelsior & Fuel Co, 121 So 
208, 9 La App 644—Houston v 

Lewin, 120 So. 894, 10 La App 

134—First Baptist Church of Cov¬ 
ington V. Jackson, 120 So 639, 10 
La App 170 

(2) Thus, an appellee who has not 
answered an appeal cannot obtain 
an increase or reduction in the judg¬ 
ment 

La—Roper v. Brooks, 9 So 2d 485, 
201 La 136—Williams v. Raymond, 
112 So 713, 163 La 764—Nurdin 
V Bouanchaud, 94 So. 420, 152 La 
853 

Briede v Lewis, App., 49 So.2d 
349—Quaker City Fire & Marine 
Ins Co V Devrouax, App, 45 So 
2d 537—Jackson v. State Farm 
Mut. Auto. Ins. Co., App, 32 So 2d 
62—Gac hassm v. Richard, App , 28 
So 2d 371—Blrdow v Midyett, App , 
9 So 2d 414—Peppers v Toye Bros 
Yellow Cab Co, App, 198 So 177— 
Mallard v. State, App, 194 So. 
447—Parker v. Sutton, App, 190 
So. 156—Prince v. Texas & N. O 
R. Co, App., 189 So. 291—Fielder 
v. Indemnity Ins. Co, App, 187 So 
102 — Wise V. Smith, App., 186 So 
867—Tooke v. Muslow Oil Co, 
App., 183 So. 97—Armstrong v 
Baldwin, App., 181 So. 72—Pecora- 


ro V. Kopanica, App., 173 So. 203— 
Mills V. Moore. App., 166 So. 169— 
Young v. Carnahan Creamery, 
App., 167 So. 616—Fowler v 
Monteleone, App., 163 So. 490— 
Norris v. Michaud, App., 161 So 
131, following 148 So. 496—^Allen v 
Michaud, App., 161 So. 131—Max 
Barnett Furniture Co. v. Bomarito, 
App., 146 So. 74—Nobles v Meyer 
Greenwald Const. Co., 137 So. 676, 
18 La App 648—Tung v. Cassagne, 
137 So. 342, 18 La.App. 361—Mor- 
rl.s V. Oliphint, 124 So 664, 11 La 
App. 629—Craton v. Couret, 120 
So 497, 9 La App. 402—Stevens v 
Lone Star Gas Co., 119 So. 729, 9 
La App 525 

(3) Demands of plaintiff rejected 
by the trial court will not be con¬ 
sidered on appeal where defendant’s 
appeal is not answered. 

La—Leon v Kilpatrick Life Ins 
Co, App, 39 So 2d 639—Levy v. 
Stephen.^, App, 36 So.2d 44—Hes¬ 
ter V. Tremont Lumber Co , App., 
16 So.2d 94—Searcy v. Novo, App , 
188 So. 490—Harris v Crisler, 
App , 187 So 91—Drewett v. Car¬ 
nahan, App, 183 So 103—Barbe v 
Boone, App, 168 So. 382 

(4) Appellee not answering appeal 
could have no relief with respect to 
the awarding of interest, the amount 
allowed, or the date from which it 
was allowed 

La—Schroeter v Newson, App., 41 
So 2d 697—Melton v Fraering 
Brokerage Co, App, 31 So 2d 884 
—Pitts V Hayes, App, 27 So 2d 
642—Raziano v. Clancy, App, 24 
So.2d 402—Hollis v. Ouachita Co¬ 
ca-Cola Bottling Co, App, 196 So 
376—Oiler v. Bender, App, 146 So. 
780 

(5) A defense not passed on, or 
rejected by, the trial judge will not 
be reviewed on appeal, where de¬ 
fendant appellee failed to answer 
the appeal. 

La—Southlands, Inc. v, Thomas, 126 
So. 665, 169 La 1079. 

Fr> ou V T Aucoin & Sons, App, 
6 So 2d 193 

(6) Constitutional objections 
raised in the lower court by defend¬ 
ants will not be considered on an 
appeal by plaintiff, where defendants 
did not answer the appeal. 

La.—Board of Health of State of 
Louisiana v. Town of De Quincy. 
Ill So 789, 163 La. 369. 

(7) Que.stions concerning the al¬ 
lowance or amount of costs will not 
be considered where appellee does 
not answer the appeal. 

La—Moran v. Coney, App., 18 So 2d 
337—Nash v. Lococo, App., 182 
So. 176 

(8) It has been held that where 
xn appeal by a materialman, who 
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recovered for his indebtedness, but 
was denied a lien, was not answered, 
the judgment could not be increased, 
even though the record justified it. 
La,—Klema Realty Co. v. Fauria, 130 
So. 669, 16 La.App 7. 

29 . La—Nelson v. Allen, 94 So. 379, 
162 La. 763—Slragusa v. Illinois 
Cent. R. Co., 94 So. 376, 162 La. 
746—Dorsett v. Thomas, 92 So. 
734, 162 La. 60. 

Smith V. Brown Paper Mill Co., 
App., 162 So 700—Frank Melat, 
Consol., V. Cooper, App, 160 So. 
432—Ivory v. Philpot Const Co., 
App., 145 So. 784—Kidd, for Use 
and Benefit of Kidd, v Terrel, 
App., 145 So 23—Thompson v. 
King Motor.s, 140 So 267, 19 La. 
App 298—Hersh v Steinau, App, 
140 So 163—Silbernagel v. Har¬ 
rell, 138 So 713, 18 La.App 636— 
Natchitoches Motor Co. v. Camp¬ 
bell, 136 So 133. 17 La App. 425— 
McClendon v. Louisiana Cent 
Lumber Co. 135 So. 754, 17 La. 
App 246—Caskey v. Crawley, 134 
So. 711, 16 LilApp. 416—Neal v. 
Murff, 133 So 418, 16 La.App 60— 
Hufft V. Ideal liaundrv & Dry 
Cleaning Co., 130 So 639, 14 La. 
App 656—Fowler Commission Co. 
V. E. J. Deas & Co., 127 So 466, 
13 La App. 141—Bogue-Chitto 
Gravel Co v Police Jury of I’arish 
of Lafourche, 122 So. 606, 11 La. 
App 246 

30. La—Succession of Markham, 
156 So 225, 227, 180 La 211 

“It has been said by this court 
in a number of casi*s, namely, in 
City of New Orleans v New Orleans 
Jockey Club, 40 So 331, 115 La 911; 
Oglesby V Turner, 54 So. 400, 127 La 
1093; Chopin v. Freeman, 83 So 210. 
145 La 972, Alfred Hiller Co. l.td 
V. Hotel Grunewald Co., Ltd , 84 So 
620, 147 La 129, Slragusa v Illi¬ 
nois Cent R. Co, 94 So 376, 152 La 
745, that, where the appellee does 
not file an answer to the appeal re¬ 
questing a review of the ruling 
against him on the exception, this 
court will not amend the judgment 
appealed from, by converting it into 
a judgment maintaining an exception 
overruled by the trial judge This 
statement, or the ruling to that ef¬ 
fect, in most of the foregoing cases 
is of no importance to the decree ren¬ 
dered in them or is purely oliiter dic¬ 
tum. Where this Is not the ca.se, the 
statement results from an erroneous 
construction of articles 888 and 592 
of the Code of I’raclice These ar¬ 
ticles, properly construed, require the 
appellee to answer where he wishes 
a change to be made in the decree 
rendered below by the trial court, 
and not in some ruling on an excep¬ 
tion preliminary to a trial on the 
merits. The rulings on all such ex- 
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without answer, review the rulings on all exceptions 
taken by appellee preliminary to a trial on the mer- 
its.31 However although there is authority to the 
contrary, 31-5 it has been held that the court will, 
without answer, review the rulings on all excep¬ 
tions taken by the appellee, where the appellee was 
the successful party in the lower court and seeks 
merely an affirmance of the judgment and not a 
reversal or change in it,^^-!® but not olherwise.^^-^® 

§ 1296. Objections Waived by Joinder 

Objections to formal defects and Irregularities in the 
appellate proceeding may be waived by a Joinder in error, 
but It does not cure defects of substance therein. 

A joinder in error by appellee waives objections 
to informalities and irregularities in the manner and 
form in which the appeal was taken,^2 such as ob¬ 
jections to the sufficiency or want of notice of the 
appeal, 33 to irregularities in suing out a writ of er- 
ror,3'i or to the failure to file a transcript,35 or 
assignment of errors,33 within the required time. 

The ordinary plea of no error on the appeal does 
not, however, cure the want of assignment of er¬ 
rors,37 or defects of substance therein ;38 nor will 
a joinder in error cure an objection that the petition 
for writ of error did not designate the term at which 
the judgment was rcndered.33 

A joinder in error does not bar special pleas. 
However, the right to have a ruling on dilatory 
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exceptions is waived by first asking for a review on 
the merits and a prayer that the judgment of the 
lower court be affirmed is an abandonment of the 
prayer of an earlier answer that the judgment be 

amended.^3 

§ 1297. Withdrawal of Joinder 

A party may be permitted to withdraw his Joinder in 
error and the subsequent filing of special pleas effects a 
withdrawal. 

Where a party has been induced by fraud to join 
issues on an assignment of errors, it seems that he 
may be permitted to withdraw the joinder; but as 
soon as he discovers the fraud he should show it to 
the court and move to withdraw the joindcr.^3 The 
filing of special pleas is in legal effect an abandon¬ 
ment of a joinder as to those assignments to which 
the pleas were dirccted.^^ 

§ 1298. Demurrers 

A demurrer, which admits the allegations thereof, 
IS proper and necessary to question the legal sufficiency 
of a pleading. 

A demurrer to a plea in bar of a writ of error or 
appeal will lie for such defects as will render a plea 
to the declaration or complaint in the trial court 
demurrable and if a party desires to question the 
sufficiency of a pleading, as a matter of law, he must 
do so by demurrer and not by replication or other 
subsequent pleading, the office of which is to tender 


ceptions may be considered on appeal 
without reference as to whether the 
party, desiring a review of the ruling 
on the exception, hn.s himself ap¬ 
pealed or has filed an answer to the 
appeal of the opposite party Enter¬ 
taining this view, the decisions cited 
are overruled on the question under 
consideration.” 

La —Succession of Markham, supra 

31. La.—Succession of Markham, su¬ 
pra. 

Cantrell v. Roberts, App , 12 So 2d 
491—Columbia Oil Co v. Police 
Jury of Natchitoches Parish, App , 
194 So. 91—Brown v. Garner, App, 
167 So 13G. 

31.5 La—Tyler Co v. Sutton, App, 
61 So 2d 401—John Myers Imple¬ 
ment Co V. De Boer, App , 9 So 2d 
832—Metropolitan Life Ins. Co. v. 
Mundy, App, 167 So. 894. 

31.10 La —Schwandt v. Nunez, App . 
71 So 2d 683. 

“The doctrine enunciated in Suc¬ 
cession of Markham, 166 So. 225, 180 
La. 211, that a party who wins the 
case In the lower court need not an¬ 
swer the appeal, and may again in 
support of the Judgment on appeal 
urge all of the pleas and exceptions 
which had been urged in the nisi pri- 


us court, should not be extended so 
far a.s to say that a party who loses 
in the lower court may contend that 
the appeal by the other party has the 
effect of bringing up on appeal and 
preserving all of the pleas and ex¬ 
ceptions which the appellee had un¬ 
successfully urged in the trial court ” 
La—Schwandt v Nunez, supra 

31.15 La.—Schwandt v. Nunez, supra 
—Britt V Leaderbrand, App, 39 
So 2d 646 

32. La—Kinchen v. Royal Exchange 
Assurance, 124 So. 844, 12 La App 
8 

NM—Albuquerque Gun Club v Mid¬ 
dle Rio Grande Conservancy Dist, 
74 P.2d 67, 42 NM 8 
3 C.J. p 1402 note 46. 

33. Ind—Newman v. Kiser, 26 N.E 
1006, 128 Ind. 258. 

3 C.J. p 1402 note 47. 

34. Ill.—Kircher v. Keating, 146 III. 
App. 1. 

35. Ind —State v. Walters, 64 Ind. 
226. 

36. N M.—Deemer v. Falkenburg, 12 
P. 717, 4 N.M. 67. 

3 C J. p 1397 note 38. 

37. La.—Lacy v Flucker, 1 La. 50. 

203 


38. Ind—Spitzer v Wright, 76 N.E. 
261, 36 Ind App 658. 

Improper Joinder 

A defect in Jointly assigning error 
on rulings affecting only one party 
is not waived by joinder in error. 

Ind—Louisville, etc, R Co v. Smoot, 
33 NE 906, 34 NE 1002, 136 Ind. 
220 

3 C J. p 1356 note 31, p 1398 note 79. 

39. La —Martin v. Rutherford, 6 
Mart N.S 281. 

40. Ill—McCormick v Higgins, 190 
Ill App 241. See Eastman v. Dole, 
199 Ill App 601. 

41. La—Mitchell v. Holomon, 120 
So 672, 10 La App 219. 

42. La—^Ventrilla v. Tortorice, 107 
So. 390, 160 La. 616. 

43. Ga—Blgby v. Powell, 26 Ga. 
244, 71 Am.D. 168. 

44. Ill.—McCormick v. Higgins, 190 
Ill App. 241. 

45. Ill—Chaney v. Baker, 136 N.E. 
14, 302 Ill. 481—Freltag v. Union 
Stock Yards & Transit Co., 104 N. 
E. 901, 262 Ill. 561—Peabody v. 
Kendall, 32 N.E 674, 146 Ill. 619. 

3 C.J. p 1403 note 64. 
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an issue of fact.^® Accordingly, it has been held 
that objections to an application by defendant in 
error to withdraw his joinder in error and plead a 
release of errors, upon grounds affecting the mer¬ 
its of the proposed pica, can properly be made only 
on demurrer thcrcto.^^ 

After judgment against a defendant on his de- 


6 C.J.S. 

murrer to an assignment of errors in fact he may 
withdraw the demurrer and rejoin to the assign¬ 
ment but it has been held that where on a de¬ 
murrer to a plea of release of errors the court has 
passed on the merits of the assignment of errors 
and held adversely to demurrants, leave to file an 
answer to the pica will be denied.^^ 


T. ASSIGNMENTS OF CROSS ERRORS 


§ 1299. Right to Assign 

The right of an appellee or defendant in error to as¬ 
sign cross errors is iargely governed and determined by 
statutes and rules of court. 

Ill the absence of statute or rule of court giving 
such right, it is frequently held that an appellee or 
defendant in error cannot make a cross assignment 


of errors unless he himself appeals or takes out a 
writ of error.Other cases, however, have, with¬ 
out express provision therefor, recognized the right 
to make a cross assignment without taking an ap¬ 
peal or suing out a writ of error,5i and such right 
is often accorded because of the provisions of stat¬ 
utes or court rules. 


46. Ill —riorrv v. Turner, 116 N E 
C33, 279 111 338 

47. Ill—Clapp V. Reid, 40 Ill 121. | 

48. N Y.—Arnold v. Sandford, 14 
Johns 417 

49. Ill—American Radiator Co. v 
Walker, 276 Ill App. 150 

50. Arlz — Howell v. Wetzler, 256 P. 
865, 32 Anz 130 

Ky.—Smith v. Overstreet’s Adm’r, 81 
S W 2d 571, 258 Ky. 781 
Minn.—Independent Consol. School 
Dist. No. 66 V Big Stone County, 
67 N.W2d 908, 243 Minn. 341—In 
re Holden’s Trust. 291 NW. 101. 
207 Minn 211—Lading v City of 
Duluth, 190 N.W. 981, 153 Minn 464. 

3 C J. p 1403 note 57. 

Necessity for separate or cross ap¬ 
peal in absence of cro.ss as.sign- 
ment of errors see Infra 8 1498 
Corpns Juris Seoundum quoted to 
show practice not uniform 
Ohio.—Howk V Krotzer, 42 N E 2d 
640, 613, 140 Ohio St 100 

61. Ariz.—Web!) v. Crane Co, 80 P. 

2d 698. 62 Anz 299. 

Ind.—Fcder v. Field. 20 N E. 129, 117 
Ind 386 

3 C J. p 1403 notes 59, 60. 

Discretion of oonrt 

The supreme court may. In a proper 
case and in the exercise of its discre¬ 
tion, consider cross assignments of 
error made by respondent. 

Nev —Leonard v. Bowler, 298 P 2d 
475 

Unwritten rule of appellate procedure 

Ind—Gray v. Union Trust Co. of In¬ 
dianapolis, 12 NE2d 931, 213 Ind 
675, rehearing denied and mandate 
modlfled on other grounds 14 N.E. 
2d 632, 213 Ind. 676. 

52. U.S — Corpus Juris Seoundum 
cited in Bryant v. Massachusetts 
Bonding & Insurance Co., C.C.A 
Tex., 168 F.2d 967. 969. 


Ill—(Jregory v Gregory, 154 NE 
149. 323 III 380—Hirsh v. Arnold. 
148 NE 882, 318 Ill 28—People v. 
Ballans, 128 NE 642, 294 III 651 
—McCreerv v. Buinsmicr, 127 N 
E 171. 293 Ill 43—Cleveland. C, 
C A St L. Ry. Co v. State Public 
Utilities Commission, 112 N.E. 689, 
273 Ill 210 

Kllburg V Pctrolagar Laborato¬ 
ries, 280 Ill App 627—Matot v 
Barnbcifael, 212 111 App 489—Fox 
V Chicago & N. AV Ry Co. 199 Ill 
App 453 

Miss—^Webb Sumner Oil Mill v 
Southern Coal Co., 91 So 698, 1 29 
Mi.ss 127 

Mo—Hughes V St Louis Nat I.(Paguu 
Baseball Club, App, 218 S W 2d 
632, affirmed 224 S W 2d 989, 359 
Mo 998. 16 A.L,R 2d 904. 

Mont—Nitsche v. Security Beneflt 
A.ss’n, 256 P. 1052, 78 Mont 632— 
McDaniel v Hage^-Ste^ enson Oil 
Co. 243 P 582, 75 Mont 356 

Tex—Texas Emp Ins Ass’n v Pat¬ 
terson, 192 SW.2d 255. 144 Tex 
573—I^allas Electric Supply Co v. 
Branum Co, 185 S AV 2a 427. 143 
Tex 366—Bowman v. Puckett, 188 
S.AV2d 571, 144 Tex. 125—Cain v 
Bonner, 194 S W. 1098, 108 Tex 399, 
SALK 874. 

AVard v. Scarborough, Cum App , 
236 S AA^ 441 

Davis Motors, Dodge & Plymouth 
Co V. Avett, Civ App , 294 S AV 2d 
882—Humble Oil & Refining Co v. 
F.intham, Civ App , 268 S \V 2d 239, 
error dismi.ssed—O’Neil v. O’Neil, 
Civ App , 77 S AV 2d 554—Elrod v 
Word, Civ App , 66 S AV 2d 410— 
Erwin V. Curtis, Civ App., 6 S.\V.2d 
647—U. S. Fidelity & Guaranty Co. 
V. Henderson County, Civ App, 263 
SAV 836, affirmed, Com.App , 276 S. 
AV'. 203, motion overruled, Com 
App. 276 S W. 1119. 

Va.—Richmond Ikiaineerlng & Mfg. 
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Corporation v. Loth, 116 SE 774, 
136 Va 110. 

3 CJ. p 1403 note 58—4 C J. p 694 
note 98 [b] 

Statute procedural 

Statutory provision that assign¬ 
ments of error may be tiled on )»(*half 
of appellee, which shall be passi'd on 
by reviewing court before judgment 
IS reversed, is procedural rather than 
Jurisdictional 

Ohio—Hoover v Hoover, 104 N E 2d 
41, 90 Ohio App 148 

Statute providing for motion to re¬ 
view 

(1) A respondent who flies a mo¬ 
tion for review, under a statute pro¬ 
viding that a respondent inav have 
a review of the rulings of which he 
complains by serving upon appellant 
a notice stating in what rrspeets he 
asks for a review, reversal, or modill- 
eatlon of any part of the judgment 
or order appealed from, becomes In 
effect an appellant, as though by 
formal appeal, with respect to the 
matters he seeks to have reviewed. 
AVIs —Johnson v Rudolph Wurlitzer 

Co, 222 NW. 461, 197 Wis 432 

(2) Such a statute permits a re¬ 
spondent, on an appeal challenging 
the grant of a new trial in his favor, 
to avert the possibilities of an un¬ 
necessary second trial by having a re¬ 
view of the entire situation, and thus 
permit a final disposition of the case 
in the appellate court. 

Wis.—Johnson v. Rudolph Wurlitzer 
Co., supra. 

Zn Alabama 

(1) Under the statute permitting 
cross assignments of errors, the for¬ 
mer rule of practice has been abro¬ 
gated, and no written consent of ap¬ 
pellant is necessary. 

Ala—Agricola Furnace Co. v. Smith, 
195 So. 743, 239 Ala. 488—Nelson 
v. Boe, 148 So. 311, 226 Ala. 682. 

(2) Prior to the enactment of the 
statute the rule was well settled that 
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If the right to assign cross errors is dependent 
on statute or rule of court, the extent of the right 
is determined thereby,^3 and the provisions thereof 
must be complied with.54 

Generali}’, cross errors may be assigned cither for 
the purpose of reversing or sustaining the judg- 
ment,5S and a rule permitting the assignment of 
cross errors has been held to permit the same to be 


used to obtain the correction of errors against de¬ 
fendant in error or appellee, when some affirmative 
relief is sought by way of reversal, modification, 
or correction of the judgment.Other authorities 
have ruled that a cross assignment without an ap¬ 
peal can be used only for the purpose of defending 
and upholding the judgment, and that, if appellee 
or defendant in error wishes to reverse or modify 
the judgment, he must take a cross appeal.®^ 


cross assii?nm<>nts of error by appel¬ 
lee or defendant In error, without a 
cross appeal or writ of error, could 
not be considered where appellant 
or plaintiff in error had not Joined 
in the same, and his eonsent neither 
appeared in the record nor was in¬ 
dorsed on the transcript. 

Ala.—Cooper v. Cooper, 91 So. 82, 
206 Ala .^)19—Trustees of Cumber¬ 
land Unno rsity v. Caldwell, 84 So 
8-1C, 202 Ala. T.OO 
8 C.J p 1403 nott 57 [a] 

(3) Under that rule, however, cross 
as.siprnm» nts of error, treated as ef¬ 
fective in express terms in appel¬ 
lant’s brnf. were considered, al¬ 
though no cross ai)peal was taken, 
as such treatment of the cross as¬ 
signments of error was held to dis¬ 
close a character of consent In quasi 
observance of the rule. 

Ala—Patten v Swope, 85 So 513, 204 
Ala. 169. 

X& Florida 

(1) Cross assignments of error In 
common-law ta'-es cannot be consid¬ 
ered UMle.ss defendant in error takes 
out a cross writ of error to the same 
Judgment or appealable order as that 
to which his adversary has taken a 
writ of error, a practice which is 
proper in this state. 

Fla —Corpus Juris Secundum cited 
In Hollywood, Inc., v. Clark, 16 So. 
2d 176, 184, 153 Fla 601—Tilton v 
Horton, 139 So 142, 103 Fla 497— 
Hitch V. Adams, 136 So. 719, 102 
Fla. 983—Zigler v. Erler Corpora¬ 
tion. 136 So. 718, 102 Fla. 981. 

(2) However, by rule of court, in 
equity cases, an appellee can without 
taking a cross appeal flle cross as¬ 
signments of error addressed to the 
order or decree sent up for review by 
his adveisary’s appeal. 

Fla—Bryant v. Godfrey, 89 So.2d 217 
—Hollywood, Inc , v. Clark, 16 So. 
2d 176, 163 Fla 601—Wilder v. 

Punta Gorda State Bank, 129 So 
866, 100 Fla 617. 

63. Mont—J M. Hamilton Co. v. 
Battson, 44 P.2d 1064, 99 Mont. 583 
—Stranahan v. Independent Natu¬ 
ral Gas Co., 41 P2d 39. 98 Mont. 
597—In re Silver’s Estate, 38 P.2d 
277, 98 Mont. 141. 

Adverse ruling's as to respondent 

Statutes relating to cross assign¬ 
ments of error apply only to cases In 


which the respondent makes cross as¬ 
signments of error on rulings adverse 
to him. 

Mont —Truzzolino Food Products Co 
V. F. W. Woolworth Co., 91 P.2d 416, 
108 Mont. 408—Phelps v. Union 
Central Life Ins. Co., 71 P.2d 887, 
106 Mont. 196—Osnes Livestock Co. 
V Warren. 62 P 2d 206, 103 Mont. 
284. 

Bight not restricted by rules of pro¬ 
cedure 

(1) An appellee's right to cro.ss as¬ 
sign eriors has not been restricted 
by the rules of civil procedure, but 
lia.s been recognized and confirmed by 
such rules. 

Tex—Hallas Electric Supply Co v 
Branurn Co., 186 S.W 2d 427, 143 
Tex. 306. 

(2) The rule relating to form of ap¬ 
pellee’s brief brings forward in ef- 
fr<i appellee’s right under former 
court rul(‘S to flle cross assignments 
of error, and should be similarly con¬ 
strued 

Tex—Bowman v. Puckett, Civ.App., 

185 S W 2d 228, reversed on other 
grounds 188 S W 2d 671, 144 Tex 
125 

54. Mont—Cook v. MacGlnniss, 233 
r 129, 72 Mont. 280. 

55. Ind —Boss v. Indiana Natural 
Gas A' Oil Co., 131 NE 794, 78 Ind 
App. 219 

Tex—Bowman v Puckett, Civ.App, 

186 S W 2d 228, reversed on other 
grounds 188 S W.2d 671, 144 Tex. 
125 

3 C .1. p 1406 note 89. 

Presentation of errors below 
Where appellee is dissatisfied with 
the Judgment, and assigns cross er¬ 
ror for the purpose of procuring a 
reversal, he must have presented the 
alleged errors to the trial court for 
review, if they are reviowable; for 
in such cases his attitude is that of 
an appellant. But where appellee is 
content with the Judgment, and as¬ 
signs cross error for the sole pur¬ 
pose of sustaining that Judgment, the 
alleged errors need not bo presented 
to the trial court for review, even if 
revlewable. 

Ind —Boss V. Indiana Natural Gas & 
Oil Co.. 131 N.E 794, 78 Ind.App. 

219. 

Suocsssful appellee 

(1) Where a party has obtained a 
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Judgment for everything that he 
claimed in the trial court, he cannot 
assign cross errors on an appeal from 
such Judgment 

Ill—Biggs V obermever, 10 NE.2d 
886, 292 Ill.App. 79 

(2) Appellee, although he ha.s se¬ 
cured all of the relief which he claim¬ 
ed, mav assign cross error where he 
desires to bring before appellate 
court grounds in support of action of 
trial court which do not appear from 
decision of the court 

Ill.—Kanousis v. Lasham Cartage Co , 
76 N.E 2d 239, 332 Ill App 626. 

(3) So, a successful appellee la 
permitted to assign cross errors as 
to a constitutional question for the 
purpose of disclosing to the appellate 
court the existence of such question 
and as a basis for the transfer of the 
appeal to the supreme court 

Ill —^Kanousis v. Lasham Cartage Co., 
supra. 

66. Va.—Eastern Coal & Export Cor¬ 
poration V. Norfolk & W. By. Co, 
113 S.E. 867, 133 Va. 626. 

Baatorlng amoimt of recovery 
Where plaintiff was required to 
grant a remittitur of Jury award as 
condition of denying defendant a new 
trial, and had not received any bene¬ 
fit as result of remittitur prior to ap¬ 
peal taken by defendant or up to the 
time the case was submitted to the 
court of civil appeals, since he was 
confronted with a situation where 
case would be appealed in any event 
plaintiff was entitled to seek by cross 
assignment to restore amount of re¬ 
covery to that recited on face of Judg¬ 
ment. 

Tex—Davis Motors, Dodge & Plym¬ 
outh Co V Avett, Civ.App., 294 
SW.2d 882. 

57. Arlz —Corpus Juris Soouuduxn 
cited in Maricopa County v. Corpo¬ 
ration Commission of Arizona, 289 
P2d 183, 185, 79 Arlz 507. 

Utah—Hartford Accident & Indem¬ 
nity Co V Clegg, 136 P.2d 919, 103 
Utah 414—Decorso v. Thomas, 60 
P 2d 951, 89 Utah 160, rehearing de¬ 
nied 57 P2d 1406, 89 Utah 179— 
U. S Building & Loan Ass’n v. Mid¬ 
vale Home Finance Corporation, 44 
P.2d 1090, 86 Utah 606, rehearing 
denied 46 P.2d 672, 86 Utah 622— 
Jensen v. Kidman, 38 P.2d 303, 185 
Utah 27 — Christianson v. Los An- 
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An appellee may assigfn errors without an ap¬ 
peal, where the appeal of the appellant is broad or 
general and not special or limited.^^*® Furthermore, 
cross assignments are allowable only when they 
could have supported a separate and distinct ap¬ 
peal,unless they relate to the same judgment 
from which the main appeal was taken.57 16 


Usually a person who is not an appellee or prop¬ 
erly a party to the appellate proceedings has no 
right to assign cross errors and the privilege of 
filing cross assignments does not exist where there 
is no appellate proceeding pending over which the 
appellate court has jurisdiction. 


ffeles & S. Li. R. Co., 291 P. 926, 77 
Utah 86—Jensen v. Utah Ry. Co., 
270 P. 349, 72 Utah 366—Commer¬ 
cial Block Realty Co. v. Merchants’ 
Protective Ass’n, 267 P. 1009, 71 
Utah 506—Powers v. Lawson, 191 
P. 227, 66 Utah 420—Bigr Cotton¬ 
wood Tanner Ditch Co. v. ShurtllfC, 
164 P. 856, 49 Utah 669—Sierra Ne¬ 
vada Mill Co. V. Keith O’Brien Co., 
166 P. 943, 48 Utah 12. 

Bffeot of ULoludiiLcr asBlffimientfl for 
improper pnrpose 

Pact that an appellee who has as¬ 
signed cross errors has not taken a 
cross appeal is not grounds for strik¬ 
ing his assignment of cross errors, 
even though some of them may be 
such as cannot be considered. 

Utah.—Guaranty Mortg. Co. v. Wil¬ 
cox, 218 P. 133, 62 Utah 184, SO A L. 
R. 1324. 

B7.6 Tenn —County Board of High¬ 
way Com’rs V. Wilde, 163 S.W 2d 
829, 179 Tenn 141. 

John Weis, Inc , v, Reed, 118 S.W. 
2d 677, 22 Tcnn.App. 90. 

Special appeal held shown 

(1) In general. 

Tenn.—Fite v Gassaway, 184 S.W.2d 
664, 27 Tenn.App. 692 

(2) In view of recitals in decree, 
the appeal was special or limited, and 
assignments filed on behalf of non- 
appealing defendant could not be con¬ 
sidered. 

Tenn—Young v. Cooper, 203 S.W.2d 
376, 30 Tenn App 66. 

(3) Decree providing that “defend¬ 
ants excepted to all adverse action of 
the court as aforesaid” and pray an 
appeal, showed that appeal was a 
“special appeal’’ and not a “broad ap¬ 
peal,’’ and hence court of appeals 
could not consider complainants' as¬ 
signments of error. 

Tenn —Walsh v. Rose, 193 S.W.2d 
118, 20 Tenn.App. 78. 

67.10 Ala—Capps v. Norden, 76 So. 
2d 915, 261 Ala. 676—Thompson v. 
Thompson, 74 So.2d 419, 261 Ala. 
376. 

State V Esdale, 45 So.2d 861, 36 
Ala.App 276, affirmed 46 So.2d 865, 
263 Ala. 660. 

67.16 Ala.—Capps v. Norden, 76 So. 
2d 915, 261 Ala. 676. 

68 . Ark—^Wasson v. Lillard, 74 S.W. 

2d 637, 189 Ark. 646. 

Ill.—^Wright V Depositors* State 
Bank. 268 Ill.App. 478. See Ger¬ 
man American Savings Loan & 


Building Ass’n v. Trainor, 184 Ill 
App 627. 

Tex —National Aid Life of Oklahoma 
City. Okl., V. Price, Civ.App., 167 S 
W.2d 969, error dismissed. 

Va—Freeman v. Truax, 136 SE 697, 
103 W.Va. 132 
3 C J p 1403 note 68 [bj. 

Coparty whose Judgment is not ap¬ 
pealed 

(1) One codefendant who has not 
appealed cannot assail the judgment 
in favor of plaintiff by merely filing 
cross errors on his codefendant's ap¬ 
peal. 

Tex—McKee v. Popular Dry Goods 
Co., Civ App. 240 SW. 567. 

Utah —McCornick & Co , Bankers, v. 
National Copper Bank of Salt Lake 
City, 163 P. 1097, 49 Utah 296. 

(2) A Judgment against an auto¬ 
mobile driver for injuries is separa¬ 
ble from a Judgment for codefend¬ 
ant automobile owner, so that the 
driver, not having appealed, could 
not cross assign errors on plaintiff’s 
appeal from the Judgment for the 
owner. 

Miss —Culpepper v. Holmes, 164 So 
726, 170 Miss 236 

(3) Cross assignments of a nonap¬ 
pealing party will not be considered, 
where appellant has not questioned 
the judgment for such party 

Tex—Detroit Fidelity & Surety Co 
V. State, 76 S W 2d 492, 124 Tex 
146, modified on other grounds De¬ 
troit Fidelity & Surety Co. v Mo- 
berly, Civ App., 52 SW2d 298. 

(4) So where each of several com¬ 
plainants sought a separate and dis¬ 
tinct Judgment against defendant on 
a separate indebtedness, and an ap¬ 
peal by such defendant transferred 
to the supreme court only the con¬ 
troversy between it and one com¬ 
plainant, the other complainants were 
not entitled to file cross assignments 
of error 

Miss.—Walter Fisher Co v. I. Lowen- 
berg & Co., 116 So. 91, 149 Miss. 
761. 

Tex—^U. S. Fidelity & Guaranty Co 
V. Henderson County, Civ.App, 253 
S.W. 835, affirmed 276 S W. 203, mo¬ 
tion overruled. Com.App., 276 S.W. 
1119. 

(6) Where creditor appealed from 
only 80 much of Judgment in receiv¬ 
ership proceeding allowing his claim 
as held his chattel mortgages in¬ 
valid as against other creditors, and 
appellees did not give notice of ap¬ 
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peal or file appeal bond, reviewing 
court did not have jurisdiction to 
consider appellees* cross assignments 
of error. 

Tex—Universal Credit Co. v. Vance, 
Civ.App, 117 S.W.2d 608, error dis¬ 
missed 

(6) In interpleader, wherein order 
dismissing intervener’s answer and 
cross bill was not connected w’lth 
Judgment appealed from by plaintiff, 
intervener, who did not prosecute 
appeal and give bond, could not as¬ 
sign cross error to obtain review of 
dismissal of Intervener’s answer and 
cross bill. 

Miss —Planters Lumber Co. v. 
Plumbing Wholesale Co, 180 So 
793, 181 Miss 782. 

(7) Where bondholder, who had 
been permitted to withdraw his bonds 
In reorganization proceeding, did not 
appeal and was therefore not before 
reviewing court, cross errors could 
not be assigned complaining of ac¬ 
tion of the court in permitting him 
to withdraw his bonds 

Ill—Kilpatrick v Anthony, 14 N E. 

2d 973. 295 Ill App. 457 
Party not aggrieved or interested 
A claimant of attached property, 
allowed all it was entitled to claim, 
and given a preference over the oth¬ 
er claims cannot assign cross error 
for an allowance In favor of anoth¬ 
er creditor 

WVa—Freeman v. Truax, 136 SE 
697, 103 WVa 132 
Party not a necessary party 

A corporate mortgagor, conveying 
mortgaged property to one assuming 
mortgage debt, was not necessary 
party to grantee’s bill to set aside 
foreclosure of mortgage, and hence 
takes nothing by its cross assign¬ 
ments of error in dismissing Its cross 
bill on plaintiff’s appeal from decree 
denying his relief. 

Ala.—Appelbaum v. First Nat. Bank, 
179 So. 373, 236 Ala. 380. 

59. Tex—Hill v. Lester, Civ.App, 
69 S W.2d 474 

Appeal not perfected in time 

Where the supreme court never 
had Jurisdiction of original appeal 
because appeal was not perfected 
within time, assignment of cross er¬ 
rors did not give the supreme court 
Jurisdiction under court rule provid¬ 
ing that no assignment of cross er¬ 
rors seeking a reversal of the Judg¬ 
ment shall be made after the time al¬ 
lowed for taking an appeal. 



5 C.J.S. APPEAL & ERROR §1299 

Cross errors can ordinarily be assigned or predi- connected with, the judgment on which the appel- 
cated only on questions presented in the lower court lant bases his appeal,®® and which affect the inter- 
or rulings of the latter which arise out of, or are 


Ind.— Zimmerman v. Zumpfe, 33 N.E. 
2d 102, 218 Ind. 476. 

JarlBdlotion to oSianffo allowanoo of 

feos 

Although supreme court of appeals 
determined that minority directors 
could not Invoke appellate Jurlsdlc* 
tion where corporation and majority 
directors did not appeal, court had 
Jurisdiction to change allowance of 
counsel fees made by chancellor be¬ 
low where counsel set up contention 
that allowance was inadequate In 
cross-assignment of error 
Va.—Starring v. Kemp, 190 S E. 163, 
167 Va. 429. 

60. Ala — Cherokee County v. Cun¬ 
ningham, 68 So 2d 507, 260 Ala. 1— 
Comer v. lAmbaugh, 57 So 2d 72, 
256 Ala. 655 

State V Esdale, 4.5 So 2d 861, 35 
AlaApp. 275, affirmed 45 So 2d 865. 
253 Ala 550. 

Colo—Dillon V. Sterling Rendering 
Work.s. 106 P2d 358, 106 Colo 407 
Ill —Conant v. Lansden, 98 N E 2d 
773, 409 III. 149—People v Balti¬ 
more & O R Co., 150 NE 286, 319 
111. 3C6—I*eople v. Wabash Ry, Co , 
143 NE 488, 311 111 579—I’eople 

V Chicago & E I Ry. Co, 111 NE 
824, 310 III 257—People v. New 
York Cvni R. Co, 129 NE 696, 296 
Ill 187—People v. Insurance Exch 
Bldg, 123 NE. 527, 288 Ill 486 
Gee V. Hoeppner, 267 111 App 459 
—Huebner v. Kornalzer, 259 III. 
App 640—City of Springfield v 
North Fork Outlet Drainage J3i.st, 
24 9 lll.App 133—Wahl v Schmidt, 
237 Ill App. 372—Matot v Barnhei- 
sel, 212 Ill App 489 See Gallay v 
Mathis, 195 III App 170. 

Tex.—Detroit Fidelity & Surety Co 
V. State, Com App., 76 S W 2d 492 
Keller v. Miller, Civ App., 207 S 
W 2d 684, error refused no revensi- 
ble error—Maxwell v. Maxwell, Civ. 
App , 204 S.W 2d 32, refused no re¬ 
versible eiror—Bowman v Puek- 
ett, Civ App, 186 SW2d 228, re¬ 
versed on other grounds 188 S.W 
2d 671, 144 Tex. 125—Hursey v. 
Hursey, Civ App , 166 S W 2d 761, 
error dismissed—Harwell v. Mor¬ 
ris, Civ App., 143 SW.2d 809— 
Moore County Carbon Co. v. Whit¬ 
ten, Civ.App, 140 S W 2d 880, error 
dismissed, Judgment correct— 
Towery v. Plalnview Building & 
Loan Ass’n, Civ App., 99 S.W 2d 
1039, error refused—Limpia Roy¬ 
alties v. Cowden, Civ App., 94 S W 
2d 481—Farmers’ Union Elevator 
Co V. Wunchell, Civ App, 79 S.W 
2d 928—Raynolds Holding Co. v. 
El Paso Electric Co., Civ.App., 70 
S W.2d 624, affirmed 100 S.W 2d 97, 
128 Tex. 45. 108 A.L.R. 744—Booth 


V. Uvalde Rock Asphalt Co., Civ. 
App, 296 S.W. 346—Hunt v. Gar¬ 
rett, Civ.App., 275 SW 96, modi-, 
fied on other grounds Garrett v. 
Hunt. Com App. 283 S W. 489— 
Fulmore v. Benson, Civ App., 257 
S W. 697. reversed on other 
grounds Benson v. Fulmore, Com 
App . 269 S W. 71 

Wis—Scaramelll & Co. v. Courteen 
Seed Co.. 217 N.W. 298, 194 Wis. 
620. 

3 C J. p 1403 note 61. 

“Cross-errors may be assigned to 
correct errors which directly inhere 
in the Judgment appealed from, but 
not otherwise.” 

Utah—Roberson v. Draney, 182 P. 
212, 214, 64 Utah 525. 

Asslernment o& cross action 

The appellate court was without 
power to consider appellee’s cross as¬ 
signment complaining of judgment 
rendered against him In favor of one 
of the defendants on his cross action, 
where no appeal was perfected by 
him from such Judgment 
Tex—Classen v. Benfer, Civ App., 144 
S W 2d 633, error dismissed, Judg¬ 
ment correct—Savage Oil Co v. 
Johnson, Civ App, 141 S W 2d 994, 
error dismissed, judgment correct— 
Randle v. Naugle, Civ App., 299 S. 
W 297. 

Election of remedies 

A review of ruling requiring plain¬ 
tiffs to elect on which of three causes 
of action alleged they would rely 
could not be had on mere cross as¬ 
signment of error, since motion to 
elect was addressed to sound legal 
discretion of the court and, to obtain 
review of ruling, plaintiffs were re¬ 
quired to perfect a cress appeal 
Mont.—I’appas v. Braithwaite, 162 P. 
2d 212, 117 Mont 569. 

Errors in interlocutory order not in¬ 
volved in appeal 

A cross assignment of error in en¬ 
tering an interlocutory order, not in¬ 
cluded in an appeal from other in¬ 
terlocutory orders or necessarily In- 
volv<‘d in any appeal from a final 
decree, cannot be considered, in the 
absence of a cross appeal from the 
order which must he reversed if the 
cross assignment he sustained 
Fla—Barry v. Willard, 157 So. 669, 
117 Fla 236—McEweii v Growers’ 
Loan & Guaranty Co., 156 So. 627, 
116 Fla. 510. 

Matters directly involved 

(1) Cross as.siftnments of error 
which diret tlv go to the things which 
are necessarily Involved on the ap¬ 
peal will be considered 
j Utah—Roberson v. Draney, 182 P 
1 212, 54 Utah 625. 
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(2) Accordingly, on plaintiff's ap¬ 
peal from the Judgment of the dis¬ 
trict court taxing costs awarded de¬ 
fendant by the supreme court, on a 
former appeal of the case, on the 
ground that the award by the dis¬ 
trict court was excessive, defendant 
may assign Inadequacy of the award 
as cross error. 

Utah—Roberson v. Draney, supra. 

(3) A contention that the cross as¬ 
signment must be limited to matters 
in an order which was merely an In¬ 
troductory recital to the Judgment 
taxing the costs, and not a part of 
the Judgment proper, is untenable. 
Utah—Roberson v. Draney, supra. 

Overruled motion 

A cross assignment of error based 
on an overruled motion cannot be 
considered. 

Va—Hunter v. Bane, 149 S.E. 467, 
163 Va. 165. 

Separate cause of action 

(1) Appellee’s cross assignments of 
error as to the peremptory instruc¬ 
tion of the court as to one of the two 
causes of action asserted is not enti¬ 
tled to consideration, where appellee 
at the time did not except to the 
charge given or file a motion for new 
trial complaining of such action, or 
give notice of appeal from the Judg¬ 
ment against him rendered on such 
cause of action in accordance with 
the peremptory instruction. 

Tex—Hunt v. Garrett, Civ.App, 276 
S W. 96, modified on other grounds 
Garrett v. Hunt, Com App., 283 S. 
W. 489 

(2) A cross assignment of error on 
the Judgment in one of several causes 
of action which were tried together 
although relating to separate trans¬ 
actions Is not available on an appeal 
presenting only errors in such cause 
of action 

Mont —J. M Hamilton Co v Batt- 
son, 44 P 2d 1064, 99 Mont 683 
Tex.—Temple Trust Co. v. Haney, 
Civ.App, 103 SW2d 1035, affirmed 
107 SW.2d 368, 133 Tex 414, re¬ 
hearing denied 126 S.W 2d 950, 133 
Tex. 414. 

(3) When Judgments on complaint 
for money had and received and for 
temporary injunction were separate 
and distinct from Judgment rendered 
In proceedings in garnishment, and 
appeal was from the former judg¬ 
ment only, cross errors could not be 
assigned with respect to denial of 
motion to quash garnishment sum¬ 
mons and dismiss proceedings in 
garnishment. 

Ind —Ortman-Mlller Mach. Co. v. 
Miller, 117 NE2d 668, 233 Ind. 160. 



5 C.J.S. 


§ 1299 APPEAL & ERROR 


est of the appellant.^®-® It has been held that cross 
errors cannot be assigned as to a part of the judg¬ 
ment or decree not brought up by the appeal or writ 
of error,®! although this latter proposition has been 
denied on the theory that an appeal when allowed 
brings the entire record before the court,®2 or where 
the appellant prosecutes an appeal from the entire 

judgment.®2.5 


An appellee or defendant in error cannot assign 
cross errors as against a coappellce or codefendant 
in error, or require a revision of any alleged error 
committed in adjudicating the rights of himself and 
his coparty, without a cross appeal or writ of er¬ 
ror.®® Also, a plaintiff appellee, in an appeal by 
one of several defendants from a judgment against 
him, cannot assign cross errors against the other 
defendant who was discharged,®^ or who, being 


Zn OUahoma 

(1) "As a greneral rule, the su¬ 
preme court will not consider wheth¬ 
er or not, on the trial of the case, 
there was error in a ruling against 
defendant in error, when such rul¬ 
ing is not Involved In any error as¬ 
signed by plaintiff In error, in the I 
absence of a cross-petition in error.’* 
Okl —Eastwood v. Glover, 240 P. 

122, 112 Okl. 131—Higgins-Jones 
Realty Co v. Davis, 168 P. 1160, 60 
Okl. 20. 

(2) Where the ruling at the trial 
complained of by defendant In error 
is a material question Involved in his 
defense, liut does not affect or defeat 
his relief in the trial court, but might 
defeat it on appeal, and the ruling 
is involved in the error assigned by 
plaintiff in error, defendant in error 
is not estopped to urge his conten¬ 
tion on the question so Involved by 
the general rule 

Okl.—Eastwood v. Glover, supra. 

60.5 Tex.—Keller v Miller, Civ App , 
207 S E 2d 684, error refused no re¬ 
versible error—Bowman v. Puckett, | 
Civ.App , 186 S W 2d 228, reversed 
on other grounds 188 S W.2d 671, 
144 Tex. 125—Hursey v. Hursey. 
Civ.App, 165 S.W.2d 761, error dis¬ 
missed—Harwell v. Morris, Civ 
App., 143 SW2d 809—Limpia Roy¬ 
alties v. Cowden, Civ.App., 94 S.W. 
2d 481. 

61. Ill—Conant v. Lansden, 98 N.E 
2d 773, 409 Ill. 149. 

In re Schmidt’s Estate, 242 Ill 
App. 602, reversed on other grounds 
Kellner v. Schmidt. 159 NE 821, 
328 Ill. 426 and 170 NE 229, 33S 
Ill. 294—Alexander Hendry Co. v. 
Mooar, 242 Ill.App 516 
Mont—Cook v. MacGinniss, 233 P. 
129, 72 Mont 280. 

Tex—U S. Fidelity & Guaranty Co. 
V. Henderson County, Civ.App., 263 
S.W. 836, affirmed. Com App., 276 
S.W. 203, motion overruled. Com. 
App , 276 S W 1119. 

Utah.—Rosenthyne v. Matthews-Mc- 
Culloch Co, 168 V 967, 61 Utah 38. 
3 C.J. p 1404 note 63. 

Appeal from part of Judgment 

(1) Where Judgment was severable 
and appellants specifically limited 
their appeal to the severable portion 
adverse to them, appellees’ cross as¬ 
signments as to the portion of the 


judgment adverse to them could not 
bo considered 

Tex.—Barnsdall Oil Co. v. Hubbard, 
109 S W.2d 960, 130 Tex. 476 
Soper V Medford, Civ.App, 258 
S.W. 2d 118—Cad well v. Dabney, 
Civ.App., 208 S W 2d 127, error re¬ 
fused no reversible error—Maxwell 
v. Harrell, Civ App, 183 S W 2d 577, 
error refused. 

(2) Where plaintiff deposited 
amount due defendant in court and 
recovered Judgment on one claim and 
was denied recovery on another, and 
real contest was over proper dis¬ 
position of deposited funds, and plain¬ 
tiff appealed from Judgment adverse 
to him, defendant although not prose¬ 
cuting a separate appeal was entitled 
to assign cross error on Judgment 
adverse to him, the Judgment not be¬ 
ing severable. 

Tex —Dallas Electric Supply Co v 
Branum Co., 185 S W 2d 427, 143 
Tex. 366. 

(3) Where a clainuitit of fund.s in 
the hands of a receiver ai>pcal.s fiom 
an order distributing them, anotlu r 
claimant not perfecting an appeal 
cannot assign cross error on the .sep¬ 
arate appeal of the appealing claim¬ 
ant, the order of distribution being 
a severable one. 

Ill—Shinnick v. Goodman, 259 Ill 
App. 107—Hindman v. Off. 246 Ill 
App. 528 

62. Va.—Caines v Merry man, 29 S 
E. 738, 95 Va 660. 

62.5 Tex—Maxwell v. Harrell, Civ 
App , 183 S W 2d 577, error refused 
Unrestricted appeal 
W.Va—Itinehart v Hall, 185 SE 561. 
117 W Va. 383. 

Bight attaching at once and absolute 

Where appellant brought up the 
entire judgment for review, the ad¬ 
versaries’ right to file cross assign¬ 
ments at once attached and became 
absolute. 

Tex.—Graham & Locke Investments. 
Inc V. Madison, Civ App., 295 SW 
2d 231, error refused no reversible 
error—Sinz v Meredith, Civ.App , 
116 S W 2d 464 

63. Tex—Smith v. Smith, Civ App, 
187 SW2d 116—Dyer v Railroad 
Commission of Texas, Civ App , 115 
S.W.2d 1020, error dismissed— 
Sherman v. El Paso Nat. Bank. Civ. 
App., 100 S.W.2d 402, error dismiss¬ 
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ed—Gulf Pipe Line Co v. Warren, 
Civ.App., 46 S.W 2d 719—National 
Surety Co. v. Odlo, Civ App , 40 S. 
W.2d 876—Clayton v Bridgeport 
Mach. Co. Civ App. 33 S.W 2d 787 
—Pumphrey v. Hunter, Civ App, 
270 S W. 237. 

WVa—Maxwell v Adams, 113 S E. 

752, 91 WVa 486 
3 C.J. p 1403 note 62. 

64. Ill—Nestor Johnson Mfg Co. v. 
Alfred Johnson Skate Co, 144 NE. 
787. 313 Ill. 106 

Horn v. Berg. 210 Ill App 238 
Mis.s—Trolio v Nichols, 132 So. 750, 
160 Miss 611 

Mont—Truzzoliiio Food Products Co 
v. F W. Wool worth Co, 91 P 2d 
415, 108 Mont. 4OS 

Tex—Abs(>lene Co v. Letw in, Civ. 
App , 284 S W 2SS 

Wis—Rilseh V (iiiaranteed Bond Co, 
2.-10 N W 831, 213 Wis 26. 

Bemurrer to bill sustained 

(1) Whore demurrer.s to bill were 
overruled as to corporate di fendant 
but were su'-’.tained as to individual 
d#'fendants with leav^e to amend, and 
complainant failed to amend but ob¬ 
tained decree against corporate de¬ 
fendant, which ajtpealod, and individ¬ 
ual defendants weie not made par¬ 
ties to appeal and did not appear vol¬ 
untarily and no .stops were takisi to 
bring them within Jurisdiction of su¬ 
preme court, complainant's emss as¬ 
signments of Cl ror directed only 
against individual defendants were 
without merit 

Ala—Mountain I*r».ok Estates v Sol¬ 
omon, 23 So 2d 1, 247 Ala J57 

(2) The supreme court could not 
consider a cross a.ssignment of ei ror 
taken by appellee, without an appeal 
bond, to action of lower court in sus¬ 
taining a demurrer of certain Individ¬ 
ual defendants to his declaration, 
where he neither pleaded further as 
to them after the demurrer was sus¬ 
tained nor prosecuted an appeal as re¬ 
quired by law, and they w'ere not be¬ 
fore the supreme court as appellants 
or as appellees pursuant to any proc¬ 
ess 

Miss—Board of Mississippi Levee 
Com’rs v. Kellner, 196 So 779, 189 
Miss 232. 

Unappaalad Judgment neoeesarily de¬ 
feated by decision on cross as¬ 
signment 

Notwithstanding plaintiff admlnls* 
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satisfied with the amount of a judgment against 
him, does not appeal. 

Waiver, An appellee or defendant in error may 
waive his right to assign cross errors,and appel¬ 
lee cannot assign as error findings made below on 
his own motion.®'^ 

§ 1300. Necessity for Assignment 

Except where the neceieity for cross assignment of 
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•rrore hee been dispensed with by statute or court rule, 
the appellate court will not consider errors against the 
appellee unless they have duly been made the subject of 
a cross assignment. 

Except where the necessity for cross assignment 
of errors has been dispensed with by statute or 
court rule, nonjurisdictional and non fundamental 
errors operating against appellee or defendant in 
error will not be considered unless they have been 
duly made the subject of a cross assignment;®® and 


trators In an action to quiet title 
took no cross appeal from a Judgr- 
ment for the estate of the mortgagee 
of the appeallngr defendants where, 
on a hearing: of plaintiff's cross as- 
si»?imicnts of error, the title of de¬ 
fendants failed, the title of the mcjrt- 
pagee’s estate, which was a party to 
the action and appeal, also failed 
Utah—Worley v. Peterson, 12 P.2d 
579. 80 Utah 27. 

65. Tex —Galveston Hotel Co. v. 
Goggan. CivApp, 253 S W, 694. 

66. Va—Shenandoah Milling Co. v. 
1‘hosphate Products Corporation, 
171 S E. 681, 161 Va. 642. 

Pacts showing waiver 
Where plaintiff's motion to strike 
defendant’s evidence was overruled, 
and plaintiff resisted defendant's mo¬ 
tion to set aside the verdict, failed 
to object to an Instruction submitting 
the case to the jury, and failed to 
move to set aside the verdict and en¬ 
ter judgment for it, plaintiff waived 
its right to assign cross error on re- 
VI ew. 

Va—Shenandoah Milling Co v Phos¬ 
phate Products Corporation, supra 

67. Ill —liruner v. Grand Trunk 
Western Ry. Co, 236 lll.App 511, 
amnned 160 NE 266, 319 Ill 421. 

68 . Ala—Rea v Rea, 43 So 2d 402, 
253 Ala 169—Webb v. Webb, 33 So 
2d 9U9, 250 Ala 194 —Kornman v. 
Raskin, 187 So. 709, 237 Ala 490— 
Lindsey v. Standard Accident Ins. 
Co., 173 So. 63, 233 Ala 671—Sims 
v. Tigrett, 168 So 326, 229 Ala 1N6 
—McClelland v Coston, 149 So 697, 
227 Ala. 267—Ford Motor Co v. 
Hall Auto Co, 147 So 603, 226 -Ma 
385—Great American Ins Co v 
Pearson, 127 So. 233, 220 Ala. 664— 
Colvin V. Payne, 118 So. 578, 218 
Ala. 341. 

Badger v. Hollon, 175 So 700, 27 
Ala App 534. 

Ariz—Bush v. Mattingly, 158 r.2d 
6C5, 62 Ariz. 483—^Winkler Truck¬ 
ing Co. V. McAhron, 133 P.2d 757, 00 
Ariz 225—Rosenzweig & Sons, v 
Jones, 72 P.2d 417, 50 Ariz. 302— 
Phillips V. Yuma Trust & Holding 
Co., 291 P. 997, 37 Ariz. 188—Baith 
V A. & B. Schuster Co., 220 P 391, 
25 Ariz. 546. 

Colo—City Real Estate v. Sullivan. 
180 P2d B04, 116 Colo. 169—Gilbert 
V. Hudgens, 22 P.2d 858, 92 Colo 
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671—Robinson v. Armstrong, 9 P. 
2d 481, 90 Colo. 363—Cahill v. 

Roadon. 273 P 653. 85 Colo 9— 
Newt Olson Lumber Co v. School 
Dist No. 8 in Jefferson County, 263 
P 723, 83 Colo. 272—Bennett v. 
Morrison, 242 P. 630, 78 Colo. 464 

Fla—Bahia Mar Caterer.^, Inc. v 
City of Fort Lauderdale, 85 So.2d 
591—Regero v. Daugherty, 69 So.2d 
178—Hardware Mut. Cas. Co. v 
Tampa Elec. Co.. 60 So 2d 179, 40 
ALR 1293—Florida Nat Bank of 
Jacksonville v. Kassewitz, 25 So.2d 
271, 156 Fla. 761—Henderson v. 

Usher, 170 So 846, 126 Fla 709— 
Oates V Prudential Ins Co. of 
America, 144 So 418, 107 Fla 224 
—Wilder V Punta Got da Slate 
Bank, 129 So 865, 100 Fla 517— 
Harvey v. Haye.s, 71 So 282, 71 Fla 
346. 

Ga —Inter-Ocean Casualty Co v Al¬ 
ford, 177 SE 816, 50 Oa App. 260-- 
Georgia Southern & F Ry Co. v 
Brjan, 82 S E 013, 15 Ga App. 253 

Idaho—Hemminger v. Tri-St»te 

Lumber Co., 68 P 2d 54, 57 Idaho 
(i97 

Ill—Clodfelter v. Von Fo-ssan, 67 N 
E 2d 182, 394 Ill. 29—Morgan v Du 
Page County. 20 N.E 2d 40. 371 Ill 
53—Forest Preserve Dist of Cook 
County V. Chilvers, 176 NE 720. 
341 Ill 573—Material Service Cor¬ 
poration V. Ford, 173 N.E 179, 311 
111 80—Capps V. National Union 

Fire Jns Co, 149 N E. 247, 318 III 
:’i50—Schmidt v Schmidt, 143 NE 
75, 311 Ill 458—People v. Missouri 
Pa<*. R Co, 134 NE. 314, 301 III 
511—People V. Hines, 127 N.E 693, 
293 Ill 419—Stewart v Dodson. 
118 NE. 405, 282 Ill. 192, 1 ALR 
1544—Powers v Baum, 115 NE 
172, 277 Ill 200—llieronimus v 

Moran, 111 N.E 1022, 272 III. 254 
Patteson v City of Poona, 47 N 
E 2d 867, 318 Ill App. 245, reversed 
on other grounds 54 NE 2d 445, 380 
Ill 460—Stark v Chicago Title & 
Tiu.st Co. 45 NE2d 81, 316 Ill 
App. 353—Bailey v. Welch, 30 NE 
2d 85. 307 Ill App. 230—Messlck v. 
Darnall, 281 lll.App. 375—Johns- 
Manville Corporation of Delaware 
V. La Tour D'Argent Corporation, 
277 Ill App. 503—Hunter v. Egolf 
Motor Co, 268 Ill App 1—Jappas 
v Williams, 248 lll.App 596—Cox 
V .^tna Casualty & Surety Co of 
Hartford, Conn., 248 lll.App. 209— 

209 


Miller & Pardee v. Pardee, 242 HI. 
App 233—Spiegel v. Wolpers, 226 
Ill App. 446—Wilson Grocery Co. v. 
National Surety Co, 218 HI App. 
584—Ross V. New South Farm & 
Homo Co., 191 Ill App 353—Kris- 
man v Johnston City & Big Miiddv 
Coal & Mining Co, 190 Ill App 612 
—Commissioners of Highways of 
Town of Dillon v Town of Hope- 
dale, 185 Ill App 14—O’Connor v. 
Messenger, 183 Ill App 1 See Em¬ 
pire Security Co v. Barry, 211 Ill 
App 278—Sfhoon v Welch, 209 Ill. 
App 54 1—Wickett v Ilasting.q, 209 
Ill App 305—F Mayer Boot Shoe 
Co V Grygifrczyk, 203 Ill App 194 
—Nathan v Brown. 197 III App 533 
—Sargent v Mund.y, 191 III App 
111—Cook V Now bold 189 Ill App 
537—Benedict v Holmes, 188 Hi. 
App 14 5 

Ind—Medias v Citv of Indi.mapolis, 
23 NE2d 590, 125 ALR 500, 216 
Ind 155, 125 A I. H 590—Board of 
Com’rs of Elkhart County v. Mur¬ 
ray. 1 NE2fl 0.32. 210 Ind 186— 
Pierce v. Blair, 119 NE 560, 196 
Ind 710 

Ax V. Schloot, 81 N E 2d 379. 118 
Ind \pp 458—Ilaimnn v Harmon, 
62 NE2d 880, IIC Ind App 140— 
Pi(‘M V Clfmen«(. 16 N E 2d 836, 
113 Ind App 65—Ehrman v Miller, 
191 NE 18 1. 100 Ind App 123— 
Zabst V. City of Angola, 190 N E. 
891, 99 Ind App 11 I—Newton v. 
Wyatt, 188 NE 697, 98 Ind App. 
177—Indiana Asphalt Paving Co v 
Grand Lodge, K P, 170 N E. 85. 96 
Ind App 300—Smith v. Staver, 151 
N E 395, 84 Ind App 396—Potten- 
ger V Bond, 142 NE 616, 81 Ind 
App 107—State v T.iund. 139 NE 
4 66, 80 Ind App. 349—Eberhart v 
E\re Shoemaker. Inc, 134 NE 227, 
78 Ind App 658—Ross v Indiana 
Natural Gas & Oil Co., 130 N E 440, 
78 Ind App 219, rehearing denied 
131 NE 794, 78 Ind App 219 

Mirh—I'eters V .^tna Life Ins Co. 
of Hartford, Conn , 276 N.W, 504, 
282 Mich 426. 

Miss—Merchants Fertilizer & Phos¬ 
phate Co V. Standard Cotton Gin, 
23 So 2d 906, 199 Miss 201—Ste¬ 
phenson V Louisiana Oil Refining 
Co, 177 So. 912, 180 Mi.ss 410— 
Smith V Lundy, 167 So 631, 175 
Miss 485—.<®tna Life Ins Co. v. 
Thoma-s, 146 So 134, 166 Miss 53— 
Mississippi Fire Ins. Cq. v. Evans, 
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by his failing to assign cross errors appellee or de- | fendant in error is estopped to complain thereof,®^ 


120 So. 738, IBS Miss. 635—Rickets 

V. Rickets, 119 So. 194, 152 Miss. 
792. 

Mont.—Bowden v. Gabel, 76 P.2d 334, 
105 Mont. 477—Qulckenden v. Hul- 
bert, 272 P. 994, 83 Mont. 501— 
Ramsbacher v. Hohman, 261 P. 273, 
80 Mont. 480. 

S.D.—In re Congrdon’s Estate, 51 N. 

W. 2d 877, 74 S D. 306. 

Tenn.—Sharber v. City of Nashville, 
183 S.W.2d 777, 27 Tenn.App. 625. 
Tox,—Bright V. Wleland, 128 SW.2d 
1137, 133 Tex. 323—Tom Green 

County V Motley, 118 S.W.2d 306. 
132 Tex. 64—Stillman v. Hirsch, 99 
S.W 2d 270, 128 Tex. 359—Owosso 
Carriage & Sleigh Co. v. McIntosh 
& Warren, 179 S.W. 257, 107 Tex. 
307, L.R.A.1916B 970. 

Hutchison v. Hamilton, Com App , 
14 S.W.2d 823—Western Union Tel¬ 
egraph Co. V. Cates, Com.App., 291 

5 W. 193—Childress v. Carwile, 
Com.App., 235 S W. 643. 

Commonwealth Life & Acc. Ins 
Co. V. Nelligan, Civ App., 220 S.W 
2d 209, error refused no reversible 
error—Selby v. Selby, Civ.App . 148 
SW.2d 854—Chastain v. Gilbert, 
Civ.App, 145 S.W.2d 938—Shelton 
V. Providence Washington Ins Co., 
Civ.App, 131 SW.2d 330—De 
George v. Rodgers-De Long Hotel 
Co., Civ App., 126 S.W.2d 79, error 
dismissed—^A. H. Belo Corporation 

V. Blanton, Civ App., 126 S.W.2d 
1015, certified questions answered 
129 S.W 2d 619, 133 Tex 391—Na¬ 
tional Life & Accident Ins Co. of 
Nashville, Tenn, v. Moore, Ci\ 
App, 118 S W.2d 619—Sinz v. Mere¬ 
dith, Civ.App., 116 S W.2d 464— 
Southern Underwriters v. Adams, 
Civ.App., 113 SW.2d 558, error dis¬ 
missed—Coffee V. Lieb, Civ App , 
107 SW.2d 406—Texas Co v Gia- 
ham. Civ App, 107 S.W 2d 403- 
U. S. Fidelity & Guaranty Co v 
Daniels, Civ.App., 107 SW.2d 400 - 
Williams v. Adams, Civ App., 91 »S 
W 2d 951—Miller v. Fenner, Bearn 

6 Ungerleider, Civ.App, 89 S.W.2cJ 
506, error dismissed—Hardwicke v 
Trinity Universal Ins. Co , Civ App . 
89 S W 2d 500, error dismissed- 
Corbell v. Stengel. Civ App, 83 S 

W. 2d 1084—Krcis v. Kreis, Civ 
App , 75 S W 2d 938—Elrod v Word 
Civ App., 66 S W.2d 410—J. R Wat¬ 
kins Co V. Gibbs, Civ App., 66 S \\ 
2d 355—Stcusoff v. Liberty County 
CivApp.. 34 S.W.2d 643—Finks \ 
Fitzpatrick, Civ App , 30 S.W.2d 419 
reversed on other grounds. Com 
App., 48 SW2d 593—Read v. Gil) 
son & Johnson, Civ App , 12 S.W.2 
620—Tripplehorn v. Ladd-IIannoi 
Oil Corporation, Civ.App, 8 S.W 
217, error dismissed Ladd-Hanno< 
Oil Corporation v. Tripplehorn, 1 
S.W 2d 666, 118 Tex. 195—Kirk \ 
Tucker, Civ.App., 7 S.W.2d 118- 


Smith Detective Agency & Night 
Watch Service v. Town of Highland 
Park, Civ.App.. 5 S.W.2d 598—Way 

V. Brice, Civ.App., 2 S.W.2d 553— 
Donoho v. Lewis, Civ.App., 1 S.W. 
2d 481, affirmed. Com.App., 12 SW. 
2d 983—^Woods-Taylor & Co. v. 
Smith, Civ.App., 288 S.W. 1090— 
Merchants’ & Planters* State Bank 
of Winnsboro, Tex., v. Brewer, Civ. 
App., 286 S.W. 263—Hunt v. Gar¬ 
rett, Civ.App., 275 S W. 96, modi¬ 
fied on other grounds Garrett v. 
Hunt, Com App., 283 SW. 489—Fi¬ 
delity & Casualty Co of New York 
V Harrison, Civ.App., 274 S.W. 1002 
—Phipps V. Hemphill, Civ App., 267 
S.W. 310—Sovereign Camp, W. O. 

W. , V. Jackson, Civ.App., 264 S.W. 
289—Clav County v. Merchants’ & 
Planters’ Bank, CivApp, 264 S W. 
163—Hull V. Guaranty State Bank 
of Carthage, CivApp, 231 S W. 810, 
modified on other grounds, Com 
App. 242 SW. 189—State v. Vin¬ 
cent. CivApp, 217 SW. 402, af¬ 
firmed, Com App., 235 S.W 1084— 
Hume V. Carpenter, Civ.App, 188 

5 W. 707, error refused—Hawkins 
V. Cook, Civ App., 178 S.W. 624— 
Ford V. Warner, Civ.App., 176 S.W. 
885 

Utah—Spendlove v. Shewchuck, 209 
P.2d 247, 116 Utah 248—Peterson 
V. Peterson, 190 P 2d 135, 112 Utah 
564—Spencer v. Santa Fe Trail 
Transp Co, 151 P 2d 461, 107 Utah 
10—Federal Land Bank of Berk¬ 
eley v. Soren.son, 121 P 2d 398, 101 
Utah 305—Wilcox v Cloward, 56 
1‘ 2d 1, 88 Utah 503—Garrison v 
Davis, 54 P2d 439, 88 Utah 358— 
Steele v New York Life Ins Co , 48 
1’ 2d 436, 87 Utah 63—Clayton v 
Ogd«‘n Stale Bank, 26 P 2d 545, 82 
Utah 561—l*eteler v. Robison, 17 P. 
2d 244, 81 Utah 535—Industrial 

C()mmi.s.slon of Utah v. Wasatch 
Grading Co, 14 P 2d 988, 80 Utah 
223—Christiansen v. Los Angeles 

6 S L R Co. 291 P 926, 77 Utah 

85—Ludlow V Los Angeles & S 
L. R Co, 275 P. 592, 73 Utah 513 
—Jensen v Utah Ry Co, 270 P 
349, 72 TTtah 366—Skeen v. Van 

Sickle, 268 P. 562, 71 Utah 577— 
Chicago, M & St. P. Hy. Co. v 
Federal Reserve Bank of San Fran¬ 
cisco, 260 P 262, 70 Utah 310, 61 A. 
L R. 4 50—Meissner v. Ogden, L & 
I Ry. Co, 233 P. 669, 65 Utah 1— 
Larsen v. Ryan, 180 P 178, 54 Utah 
250—Gwilliam v. Ogden City, 164 
T’. 1022, 49 Utah 555—Hunter v 
Wm. M Roylance Co., 143 P. 140, 45 
Utah 136. 

a —Painter v. Lingon, 71 S E 2d 365, 
193 Va 810—Consolidated Sales t"o 
V. Bank of Hampton Roads, 68 S.E 
2d 652, 193 Va 307—Neapolidis v 
Theofaqa Maritime Co., 63 S E 2d 
795, 192 Va 90, certiorari denied 72 
S.Ct. 36, 342 U.S. 831, 96 L.Ed. 629 
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—Clark V. Atkins, 51 S.E 2d 222, 188 
Va. 668—Mister v. Mister, 23 S.E. 
2d 152, 180 Va. 364—Carter v. Town 
of Pearlsburg, 4 S E.2d 428, 173 Va. 
346—Worrell v. Worrell, 4 S.E.2d 
343, 174 Va. 11—G. L. Webster Co. 
V. Steelman, 1 S E,2d 306, 172 Va. 
342—Sinclair Refining Co. v. Hamil¬ 
ton & Dotson, 178 S E. 777, 164 Va. 
203. 

Wls.—^Wisconsin Michigan Power Co. 
v. Wisconsin Tax Commission, 242 
N.W. 352, 207 Wis. 547—Broadway- 
Wlsconsln Inv. Co. v. Sentinel Co., 
212 NW. 646, 192 Wls 338. 

Wyo.—Clinton v. Elder, 280 P. 889, 40 
Wyo. 360—Hall Oil Co. v. Barquin, 
237 P. 256, 33 Wyo. 92. 

3 CJ. p 1404 note 65—4 CJ. p 694 
note 98 [b], p 696 note 9 [a] 

Giving or refusal of instmotlons 
Va—American Health Ins. Corp v. 
Newcomb, 91 S E 2d 447, 197 Va. 
836—Norfolk & P. B. L. R. Co. v. C. 
F. Mueller Co, 90 S E 2d 135, 197 
Va. 533—Bloxom v. McCoy, 17 S.E. 
2d 401, 178 Va 343. 

3 C.J. p 1404 note 65 [a] (23), (24). 
Bolings on motion to dismiss action 
Fla—Board of Public Instruction of 
Manatee County v. State, 76 So.2d 
832 

Ill —People V. City of Paris, 44 N.E 
2d 154, 380 Ill 503 

Va—^Universal C I T Credit Corp v. 
Kaplan, 92 S.E 2d 359, 198 Va 67. 

Error in allowing time to perfect ap¬ 
peal 

A finding that accident and misfor¬ 
tune not reasonably avoidable had 
been shown, recited in an order ex¬ 
tending the lime to prepare case- 
made will not be reviewed on a mo¬ 
tion to dismis.s the appeal, but will 
be reviewed if presented in a cross 
petition assigning it as error. 

Okl—Bruner v. Eaton, 249 P 734, 121 
Okl 209. 

Failure to assign not waived 

Defendants' failure to assign cross 
error to exclusion of evidence is not 
waived by complainant's reply brief 
pointing out thrit defendants' argu¬ 
ment, being based on excluded evi¬ 
dence, was untenable. 

Ill.—Material Service Corporation v. 

Ford, 173 NE 179, 341 Ill. 80. 
Modification of improvident direction 
of Judgment 

Where codefendant assigned no er¬ 
rors and presented no brief, and his 
cross complaint asking Judgment 
against defendant bad been dismissed, 
supreme court’s direction for Judg¬ 
ment in hia favor was improvident 
and would be modified. 

Ind—Sample v. Butler University, 6 
N E 2d 888, 211 Ind. 122, 108 A L.R. 
857. 

69. Ill.—Slocum V. Hagaman, 52 N. 

E. 332, 176 Ill. 533. 

3 G.J. p 1405 note 69. 



5 C.J.S. 

and is deemed to have waived such errors.This 
is so, although appcllee^s bill of exceptions is other¬ 
wise properly in the record,7® and although cross 
errors not assigned are argiicd^^ or discussed in 
the bricf.'^2 Rulings to which appellee has assigned 
no cross error in the supreme court will not be re¬ 
viewed on his complaint even though he has as¬ 
signed cross errors in a court of intermediate ap¬ 
pellate jurisdiction.73 

A cross assignment is not necessary with respect 
to jurisdictional or fundamental errors,which 
would not need to be assigned by an appellant, as 
discussed supra § 1239, and the lack of a cross as- 


APPEAL & ERROR § 1300 

signment does not preclude the appellate court in 
its discretion from considering errors against ap¬ 
pellee or defendant in error in order properly to 
dispose of the casc.*^^ It has further been held that 
the general rule as to the necessity for a cross as¬ 
signment does not apply where appellee is entitled 
to a judgment on the face of the record,*^® where ap¬ 
pellee may save the judgment by showing that er¬ 
rors were committed against him below which, if 
corrected, would make the result reached below 
right,'^'^ where there was no occasion to cross as¬ 
sign error,^ or where an appellee has shown him¬ 
self on the whole case entitled to an instructed ver¬ 
dict which was denied and cross assignments 


69.5 Tex—Rowden v. Jones, Civ. 
App , 135 S W 2d G24, error dismiss¬ 
ed, Judgment correct—Coffee v. 
Lieb, Civ App, 107 S W 2d 406— 
Texas Co v. Graham, Civ.App., 107 
SW.2d 403 

70. Ind —State v Wabash Paper Co., 
48 N K 653, 51 N K 949, 21 Ind.App. 
167 

3 C J. p 1405 note 66 

71. Ariz—Krauth v. Billar, 226 P.2d 
1012, 71 Arlz 298—Webb v Crane 
Co, 80 P.2d 698. 52 Anz 299~A1- 
bert Stelnfeld & Co. v. Tew, 274 P 
104 7, 35 Anz 147. 

Zn Zllinois 

(1) Under supreme court rule, pro¬ 
viding that no a.ssignment of cioss 
errors shall be nece.*3sary, except the 
statement in the brief, at the eonelu- 
sion of the statement of the case of 
the errors relied on for reversal, ap¬ 
pellee’s 1 allure to file cross error.s 
does not preclude consideration of er¬ 
rors stated and argued in dellnite 
divisions in his brief 

Ill —Swain V. Hoberg, 44 N E 2d 38, 
380 Til 442. 

I’range v City of Marion, 48 N.E 
2d 980. 319 Ill App. 136. 

(2) Prior to the above rule, the 
text rule was followed. 

Ill —T..incoln First Nat Bank v. Sand- 
meyer, 164 Ill.App 98. 

Reply brief 

Miss—Merchants Fertilizer & Phos¬ 
phate Co. V. Standard Cotton Gin, 
23 So 2d 906, 199 Miss 201. 

72. Ariz—Albert Stelnfeld & Co. v. 
Tow, 274 P. 1047, 35 Anz. 147. 

3 C.J. p 1406 note 68 

73. Ill.—Gardner v Bunn, 21 N E 
614, reheard 23 N E. 1072, 132 Ill. 
403—Hurd v. Ascherman, 6 N.E 
160, 117 Ill. 601. 

74. Ill.—^Warner v. King, 86 N.E.2d 
196, 337 Ill App 99. 

Miss—OorpuB JuriB Beonndiun quot¬ 
ed iu Walters v. Blackledge, 71 So. 
2d 433, 436, 220 Miss. 486. 

Tex.—Platte v. Securities Inv. Co, 
Civ.App., 84 S.W.2d 296, affirmed, 
Com.App.. 65 S.W.2d 661. 


Utah—Jensen v. Utah Ry. Co., 270 
P 349, 72 Utah 366. 

3 C J. p 1406 note 80. 

75. Iowa—Shaw v. Addison, 18 NW 
2d 796, 223 Iowa 720. 

Miss— OorpuB JurlB Secundum qnot- 
ed in Walters v Blackledge, 71 So 
2d 433. 436. 220 Miss 485 
Tex —Rodgers v. Farmers* Bank of 
Nolanvllle, Civ.App, 264 S W. 491, 
496. 

3 C J. p 1406 note 90. 

"The authorities hold, quite gen¬ 
erally, that cross-assignments of er¬ 
ror will not be considered on appeal 
when not filed in the trial court. But 
we are not prepared to hold that 
Courts of Civil Appeals, upon revers¬ 
ing a Judgment of the trial court, are 
precluded from looking beyond the 
findings of the trial court In deter¬ 
mining the proper disposition to be 
made of the ca.se, merely because the 
siicce.ssful party in the trial court 
ha.s not followed up an exception to 
an adverse finding of fact and con¬ 
clusion of law, -w’ith a formal cross- 
assignment of error ’’ 

Tex —Rodgers v. Farmers' Bank of 
Nolanville, supra 

Right to alternative relief oouBider- 
ed, although denial thereof not 
assigned 

In an action for specific perform¬ 
ance of a contract or, in the alterna¬ 
tive, damages for its breach, on re¬ 
versal of a Judgment granting spe¬ 
cific performance, it has been held 
proper to reverse the cause to ascer¬ 
tain the damages resulting from the 
breach, oven though denial of dam¬ 
ages was not cross assigned as error. 
Tex —San Antonio, U. & G. R Co. v. 

Nueces Valley Townsite Co., Civ 
I App., 34 S.W.2d 391, reversed on 
other grounds Nueces Valley Town- 
site Co. V. San Antonio, U. & G. R 
Co., 67 S.W.2d 216, 123 Tex. 167. 

76. Va.—Cover v. Crltcher, 130 S.E 
238, 143 Va 367. 

3 C.J. p 1405 notes 71, 72. p 1406 note 
90. 


Although errors committed against 
appellant 

A sueervssful party, without as.sign- 
ing errors, may show that on face of 
the record he is entitled to the judg¬ 
ment because of errors committed 
against him, even though errors had 
also been committed against appel¬ 
lant 

Iowa—McCuddin v DU-kinson, 300 
NW 308. 230 Iowa 1141—Thomp¬ 
son V Butler, 274 N.W. 110, 223 
Iowa 1085 

Question presented by record 

An exception to the rejection of a 
plea of limitations, and a bill of ex¬ 
ceptions, duly signed by the Judge, 
were held sufficient to bring up the 
question of the applicability of the 
statute of limitations and the cor¬ 
rectness of the action of the court, 
although no cross error was assigned 
thereon by petition in the appellate 
court. 

Va—Cover v Critcher, 130 SE 238, 
143 Va. 357. 

77. Iowa—Thompson v Butler, 274 
NW 110, 223 Iowa 1085 

Okl —Nowata Oil Syndicate v Com¬ 
mercial Nat Rank, 276 P 723, 136 
Okl 12.3—American Nat Rank of 
Oklahoma City v Ardrnoieite I’ub 
Co , 253 P. 81. 123 Okl 226. 

3 C.J. p 1406 note 90. 

77.5 Tex—Myers v Crenshaw, 137 S 
W.2d 7, 134 Tex 500. 

78. Tox.—Gilleau v. Witherspoon, 
Civ App , 121 S W. 909. 

Affirmative charge 

(1) Where trial court gave affirm¬ 
ative charge for defendant on two 
counts of complaint and submitted 
case to Jury on another count, the 
supreme court, on appeal by defend¬ 
ant from Judgment entered on a ver¬ 
dict for plaintiff on count submitted 
to jury, was required to assume that 
defendant was entitled to affirmative 
charge on other counts in absence of 
cross assignment of error. 

Ala.—Christian Benevolent Burial 
Ass’n V. Thornton, 194 So. 821, 239 
Ala. 246. 
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of error are not essential to enable defendant in 
•error to take advantage of the fact that an issue 
as to which plaintiff in error had the burden of 
proof was not submitted to jury.*^^ 

Also, it has been held that where defendant ap¬ 
peals from a judgment against him on sustaining a 
demurrer to his amended pica in abatement, plain¬ 
tiff, without assigning cross errors, is entitled to 
raise the question that the court erred in granting 
leave to amend the plea.*® Other authority has 
held, however, that an error or ruling which has 
not been made the subject of a cross assignment 
will not be considered even for the sole purpose of 
sustaining the judgment.®^ 

Where a question arises on appellant’s assignment 
of errors, it will be considered, although the deci¬ 
sion may benefit an appellee who has not assigned 
cross errors.®^ 

As prerequisite to appeal. A party is not obliged 
to cross assign errors in an appeal prosecuted by 
his adversary, and his failure to do so does not 
preclude him from maintaining a scjiarate appe<d 
within the period of time allowed for appeals 


6 C.J.S. 

§ 1301. Form and Requisites 

The general rules applicable to assignments govern 
the form and requisites of cross assignments. 

The rules governing direct assignments of error 
in the matter of form and requisites, as discussed 
supra §§ 1243-1247, are applicable to cross assign¬ 
ments of error.®4 Accordingly, such assignments 
must be based on exceptions to some action of the 
trial court,®^ or error or rulings preserved in the 
bill of exceptions®^ ^ or motion for a new trial,®^ 
and must be accompanied by an appropriate state¬ 
ment in support thereof®® and bear the signature 
of appellee or his attorney.®^ 

An attack on the ruling of the court below made 
by appellee in his brief has been held to constitute 
a sufficient assignment of cross error where no doubt 
IS left as to the question presented for consideration 
even though cross error was not assigned in so m.iny 
words;®® but language, which if urged as a cross 
assignment of error would have been sufficient as 
an implied assignment, is not, where merely stated 
as one of the reasons why the judgment was cor¬ 
rect, sufficient as a cross assignment of error.®® 


(2) On the other hand, whether de¬ 
fendant was entitled to afTlrmatlve 
charge onnnot be decided on plain¬ 
tiff’s appeal from judgment on jury’s 
verdict awarding him unsatisfactory 
amount of damage^, in absence of 
cross assignments of error. 

Ala.—Sims v. Warren, 27 So 2d 801, 
32 AlaApp 51G, certiorari denied 
27 So 2d 803, 218 Ala. 301. 

79. Tex—Miller v. Fenner, Beane & 
Ungerleidcr, Civ App., 89 S W 2d 
&0C, error dismissed 

80. Ill —,'^pencor v. .^Elna Indem 
Co, 83 N.E 102, 231 Ill. 82. 12 Ann 
Cas. 323 

81. Utah—Jensen v. Utah Ry. Co, 
270 P 319. 72 Utah 3C6. 

88 . Ill—King V Harpster, 137 NE 
823, 306 Ill 202 
rindlngs considered 
Where the chancellor sustained ex¬ 
ceptions to the master’s recommenda¬ 
tions and dismissed the bill, where¬ 
upon complainant appealed but de¬ 
fendants did not assign cross error 
on the chancellor’s failure to pass on 
exceptions to the master’s findings, 
the appellate court should not, as con- 
lendt^d, ignore such findings, most of 
which were fully Justified by the evi¬ 
dence. 

Ill.—Bundesen v. Lewis, 9 N.E 2d 327, 
291 Ill.App. 83, reversed on other 
grounds 15 N.E 2d 520, 368 111. 623 

83. Miss —Hardin v. Home Ins. Co , 
160 So. 648, 168 Miss. 600. 


Right to cross appeal os affecting 
right to maintain independent ap¬ 
peal see supra $ 35. 

Beyiew of denial of motion for new 
trUl 

Defendant’s failure to assign cro.s.s 
error on plaintiff's appeal from judg¬ 
ment for defendant notwithstanding 
verdict for plaintiff, did not precludr 
defendant, appealing from judgment 
entered on verdict, from obtaining re¬ 
view of question whether trial court 
after remandment of case impiopcr- 
ly denied motion for new trial on 
ground that verdict was against great 
weight of evidence 
Mich —Peters v .^tna Life Ins. Co 
of Hartford Conn, 276 N.W. 504, 
282 Mich. 426. 

84. Utah—Jensen v. Utah Ry. Co, 
270 P. 349, 72 Utah 366. 

3 C J p 1405 note 76. 

Babitanoe rather than form 

In d«jtermining sufhciency of pres 
entation of cross assignments of er 
ror, reviewing courts will look to the 
substance and not merely to the form 
Tex —^Arouani v. liattistic, Clv.App , 
118 S.W.2d 667, error dismissed 

85. Tex.— Fobs v. Anderson, Civ 
App., 188 S.W.2d 726, refused for 
want of merit—Hardwlcke v. Trin¬ 
ity Universal Ins. Co., Civ.App, 89 

I S W 2d 500, error dismissed—Hill 
1 v. Lester, Civ.App., 69 S.W.2d 474. 
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85.5 Mont —Truzzolino Food Prod¬ 
ucts Co. V. P. W. Woolworth Co., 91 
P 2d 415, 108 Mont. 408—Phelps v 
Union Central Life Ins Co , 71 P 2d 
887. 105 Mont 196—Osnes Live¬ 
stock Co. V. Warren, 62 P 2d 20G. 
103 Mont. 284. 

85.3 0 Mo.—Hughes V. St. Louis Nat. 
Le.ague Baseball Club, App, 218 S 
W 2d C32, affirmed 224 S W 2d 989, 
359 Mo. 993, 16 A L U 2d 901 

86. Tex —Lee v. White, Civ App . 171 
SW. 1056. 

3 C J. p 1405 note 76. 

87. Ill.—^Wells V. Robertson, 115 N. 
E. 654, 277 Ill. 634. 

3 C.J. p 1406 note 76 [b]. 

88. Vo.—Fisher v. Harrison, 182 S E. 
543, 165 Va 323. 

‘^Counter proposition” treated ns 
cross assignment 

AVhere so-called “counter propcsi- 
tion’’ contended for by nppc’i. * 'm 
feet presented a cross assignment of 
error, reviewing court would treat it 
as cross assignment of error, even 
though appellee did not pcrl’cct an in¬ 
dependent appeal. 

Tex —Arouani v. Battlstic, Civ App., 
113 8.W.2d 667, error dismissed. 

89. Tex.— Hardwlcke v. Trinity Uni- 
I versal Ins. Co., Civ.App., 89 S.W.2d 

600, error dismissed. 
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§ 1302. - Attaching to Record 

The appellate court will not conalder croas assign- 
fnents which are not attached to the record as required 
toy statute or rule. 

Failure to comply with a rule or statute requir¬ 
ing that all assignments of cross error be written 
on, or attached to, the record or transcript will pre¬ 
vent a cross assignment from being considered by 
the reviewing court.^0 Such a rule or statute is not 
complied with by filing an assignment of errors on 
a separate piece of paper and filing it among other 
papers in the cause. 

§ 1303. - Place of Filing 

A cross assignment should be filed In the place re¬ 
quired by statute or court rule. 

Ill some jurisdictions, the proper practice is to 
file an assignment of cross errors with the clerk of 
the appellate court and have the records show its 
liling.^i If a statute or court lule requires the 

assignment of errors to be filed in the trial court, 
and this is not done, the assignment will not be 
considered,^- unless the errors complained of are 
fund.imcntal 
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§ 1304. - Names of Parties 

If not required by statute or court rule a cross assign¬ 
ment of errors need not give the names of the parties. 

It has been held that an assignment of cross er¬ 
rors need not give the names of the parties as re¬ 
quired by rule of court on an assignment of er- 
ror.S'i 

§ 1305. - Notice, Leave to File, and Time 

of Filing 

a. Notice 

b. Leave to file 

c. Time of filing 

a. Notice 

Notice Is necessary only as required by rule or statute, 
and may be waived. 

In the absence of a rule or statute requiring it, 
appellee, on assigning cross errors, need not give 
notice to appellants who are acting parties; but 
notice must be given to persons who do not join 
in the appeal or who arc in court merely upon no¬ 
tice from appellant It has been held, however, 
that if they voluntarily join in error the notice will 
be waived.Where notice is required, it has been 


90. Ill--Forest Pn serve Dust of 
^^»ok County v Cbilver.s, ITfi N E 
720, 344 111 r)73—Herrin v. M( (\ar- 
tliv, 171 NE 621, 339 111 530 

kelson V John li Colegrove & 
C<i State Tkink, 2GS Ill App 56, af- 
funifd 1S8 NE 461, 354 111 428— 
Dee ^ M. iedith, 249 111 App 274 
Ind—Fidelity & Casualty ("o of New 
York V State, 184 NE 916, 98 Ind 
App 485 

3 C J. p 1405 note 77 

Time of entry on transcript 

An as.sijoimeiit of cross errors, if 
timely Hied in the clerk's ofllce and 
made a part of the ret ords in the case 
111 the supremo court, inav be entered 
on the Iranst ript, If deemed nece.s- 
sary at any time thereafter by the 
clerk, or, on motion, by order of the 
court 

Ind—Grav v. Union Trust Co. of In¬ 
dianapolis. 12 N K 2d 031, 213 Ind 
675, rehearing denied and mandate 
moditled on other grounds Cray v. 
Union Trust Co, 14 N E 2d 532, 213 
Ind 675 

91. Ill—rjRffe V lirown, 17 NE 751, 
125 111 522 

3 C J. p 1105 note 78. 

91.50 Ind.—Gray v. Union Trust Co 
of Indianapolis, 12 N E 2d 931, 213 
Ind 675, rehearing denied and man¬ 
date modifled on other grounds 
Gray v Union Trust Co., 14 N E 2d 
532, 213 Ind. 675 

92. Tex.—Garrison v. Dallas Ky. & 


Termin.il Co, Cu App , 33 S W 2d 
205, afliirned Dallas Ry Terminal 
CV) \ (iarrison, Com App , 45 S W 
2d 18r»—Gladney v Pate, Civ App , 
29 S \N'2d 704—Yost v Wilson, Oiv 
Api). 27 SAV2d 286—Henger & 
(’hainbers v George W Owens 
laimbcr Loan Co, Civ App , 17 S 
W 2d 136—Austin v Ram, Civ App , 
283 S W 6.38—Try on & Carter v 
(\illin.s. Civ App , 261 SW 1055— 
We.sl Side Oil Co v McDorman, 
Civ App, 244 SW 167—W I. Moo- 
dv Cotton Co. V. Heard, Civ App, 
213 SW 504—Magnolia iVtrolcum 
Co V Farmersville Indfpeiident 
Gin Co, Civ App, 243 S W. 568— 
Eldora Oil Co. v. Thompson, Civ 
App, 230 S W 738, reversed on 
other grounds. Com App , 24 4 SW 
605—Ross V. Moore, Civ App , 191 
S W. 853, error refused—Morrison 
v Rrooks, Civ App, 189 S W. 1091 
3 C J. p 1405 note 79. 

Suffleienoy of showing 
Cross assignments of error need 
not be incorporated in the transcript; 
and an objection that a cross assign¬ 
ment of error was not Hied in the 
trial court will be overruled, where 
the only showing of want of fllliig is 
an assertion to that effect in the 
brief. 

Tex—Bankers' Mortg. Co. v Higgins, 
Civ.App., 4 S.W 2d 102, reversed on 
other grounds Higgins v Bankers’ 
Mortgage Co., Com App , 13 S W.2d 
683 

93. Tex.—Platte v. Securities Inv 
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Co , Civ.App , 31 S W 2d 295, affirm¬ 
ed, Com App , 56 S W 2d 551 
3 C J. p 1406 note 80 

94. Ind—State v Jeffersonville 
Pir.st Nat Rank, 89 Ind 302 

3 C J p 1406 note 81. 

Person not party to judgment 

Where the pulilic counselor was not 
a party to a judgment enjoining the 
public service commission and the 
only entered judgment was against 
the commission enjoining It from in¬ 
terfering with lates and charges ap¬ 
proved by the court which had before 
it all the parties to the Judgment be¬ 
low, failure to name the counselor in 
the assignment of errors as a partv' 
to the appeal did not Justify dismiss¬ 
al thereof. 

Ind —Public Service Commission v. 
Indiana Bell Tel Co, 108 NE2d 
889, 232 Ind. 332. 

95. Ind—Feder v. Field, 20 N.E. 129, 
117 Ind. 386. 

3 C J. p 1406 note 82 

Unofficial notice to ooappellee’a attor¬ 
neys 

Appellee’s unofficial notice of as¬ 
signment of cross errors. Riven to co¬ 
appellees’ attorneys after filing of as¬ 
signment, held ineffectual to confer 
jurisdiction on supreme court to con¬ 
sider cross errors. 

Ind —Kelley, Glover, Vale Realty Co. 
V Kramer, 6 N E 2d 963, 211 Ind. 
321. 

96. Ill.—Smith V. Wright, 71 111. 167. 
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held sufficiently given by the appellee's brief chal¬ 
lenging, with reasonable definiteness, the order as¬ 
signed as error.J^^ 

In some jurisdictions, notice must be g^ven where 
the cross assignment is filed after the expiration of 
the time prescribed within which to perfect an ap¬ 
peal.®'^® 

b. Leave to File 

Leave to file a cross assignment Is unnecessary If not 
required by statute or court rule. 

If, under the statutes, a petition in error may be 
filed without leave of court, the same rule is ap¬ 
plicable in the case of a cross petition.^S 

c. Time of Filing 

Unless additional time Is granted, an assignment not 
fiied within the statutory time cannot be considered. 

If the assignment of errors is not filed within the 
time required by statute or rule of court, it will 
not be considered,and this is the case when it 
does not appear when the assignment of errors was 
filed.i 

Additional time to file cross errors may, how¬ 
ever, be granted for good cause, as where appellee 
fails to file cross errors in time solely because he 
believes after examining the record that the matter 
in controversy does not appear therein.2 


5 C.J.S. 

If no time for filing an assignment of cross errors 
is provided by statute, the time governing the tak¬ 
ing out of a writ of error is applicable.^ 

§ 1306. - - Necessity of Redocketing 

Usually, a cross assignment of errors does not neces¬ 
sitate a redocketing. 

The assignment of cross errors usually docs not 
require a redocketing, as that does not change the 
title of the case or require a new record;^ but it 
may be otherwise where it is required that each 
party docket a transcript when both appeal.® 

§ 1307. Scope and Effect 

A cross assignment of errors Is In effect the pleading 
of the appellee or defendant in error. It entitles him to a 
consideration of the questions thereby, and, when properly 
used to obtain a reversal or modification of the judgment, 
may serve as a substitute for a separate appeal or writ of 
error. 

Like the assignment of errors the assignment of 
cross errors is the pleading of the party and sets 
forth the grounds on which appellee or defendant 
in error seeks a reversal of the judgment or decree 
and may sometimes be used for the purpose of en¬ 
abling the court to decide the controversy, without 
necessitating a separate appeal or writ of error,^ 
and permit appellee to secure a reversal of the judg¬ 
ment or affirmative relief.*^ However, a cross as- 


97. Kan —^Knox v. El Dorado Nat. 
Bank. 21 T 2d 353, 137 Kan. 600, 

97.6 Ind —South Bend State Bank 

V. Department of Financial Institu¬ 
tions, 11 NE2d 689, 213 Ind. 396 

98. Ohio —Bundy v Ophir Iron Co., 
35 Ohio St. 80—Shunk v. Gallon 
First Nat. Bank, 22 Ohio St. 608, 10 
Am.R. 762. 

99. Va—Wright v. Estep, 73 S E 2d 
371, 194 Va. 332. 

Wis—Isaac v. Gerretson Co., 191 N. 

W. 66, 179 Wis. 417—Milwaukee 
Western Fuel Co v. Industrial 
Commission of Wisconsin, 190 N.W. 
439, 179 Wis. 223. 

8 C.J. p 1406 note 85. 

Merely attaching an aaeignment of 
cross errors to the transcript, with¬ 
out timely filing the assignment in 
the clerk’s office, is insufficient for 
review 

Ind.—Gray v. Union Trust Co. of In¬ 
dianapolis, 12 N.E 2d 931, 213 Ind. 
675, rehearing denied and mandate 
modified on other grounds Gray v. 
Union Trust Co., 14 N.E 2d 632, 218 
Ind. 675. 

IPUlng after decision 

After deciding a case on appeal, 
the appellate court will not consider 
cross assignments of error not be¬ 
fore it for consideration before its 
decision was rendered, but which 


were presented in a motion for re¬ 
hearing of the appeal. 

Tex—Smith v. Pegram, Civ.App , 80 
S.W 2d 354—American Surety Co 
of New York v Cameron County 
Water Improvement Dist. No. 16, 
Oiv App . 70 S W 2d 489. 

3 C J. p 14U() note 86 fb]. 

Time for taking appeal 

(1) Where appellees did not file as¬ 
signment of ( ross errors within nine¬ 
ty days from overruling of motion 
for new trial, cross errors must be 
dismissed under court rule prohibit¬ 
ing the making of assignment of 
cross-errors seeking reversal after 
the time allowed for taking appeal. 
Ind.—We.stern Wheeled Scraper Co. 

V. Scott Const. Co., 27 N E.2d 879, 
217 Ind. 408 

(2) On appeal from Judgment for 
plaintiff trustees on paragraph of 
complaint praying refund of taxes 
paid to defendant gross Income tax 
division, plaintiffs' assignment of 
cross error In sustaining demurrer 
to paragraph praying declaratory re¬ 
lief by Instructions as to trustees’ 
future conduct cannot be considered, 
where time fixed by supreme court 
rule for appeal from such ruling 
passed before filing of appeal; there 
being two distinct causes of action. 
Ind.—Gross Income Tax Division v. 
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I National Bank & Trust Co., 79 N.E. 

I 2d C51, 226 Ind 293 

1. Ind —Cohoon v Fisher, 44 N.E 
654, 45 NE. 787, 146 Ind. 583, 36 
ERA. 193 

3 C .1 p 1406 note 86 

2. Ind —Conley v Hlle, 187 N.E 761, 
210 Ind 698. 

3. Ky.—Peak v. Bull, 8 B.Mon. 428. 

4. Ill—Smith V. AVright, 71 Ill 167. 
3 C.J p 1406 note 87. 

5. Colo—Taylor v. Colorado Iron¬ 
works. 80 P. 129, 33 Colo. 179. 

5. C—Jones V Iloggard, 12 SE 286, 
107 N C 349—Perry v Adams, 2 S. 
E 659, 96 N C 347 

3 C J. p 1406 note 87 fa]. 

6. Ill.—Pelouze v. Slaughter, 89 N.E. 
259, 241 111. 215. See Cook v. New- 
bold, 189 Ill.App. 637. 

7. Ind —Ross v. Indiana Natural* 
Gas & Oil Co.. 131 N.E. 794, 78 Ind. 
App. 219. 

3 C.J. p 1406 note 89. 

Patnre policy not to he eatahllshed 
Although the practice of assigning 
cross errors Is recognized and is to- 
be commended, reviewing court would 
not in affirming the Judgment consid¬ 
er cross errors assigned by appellees. 
In order to establish future policy 
with respect to similar subsequent 
situations. 



6 C.J.S. 

signment will not be given the effect of a cross 
appeal where a cross appeal as such is necessary.* 

A cross assignment entitles appellee or defendant 
in error to a consideration of the questions properly 
presented thereby.^^ An assignment of cross errors 
on the question of the allowance to certain parties 
of solicitors' fees opens the whole question of the 
allowance of solicitors' fees to all the parties 
and an appellee can properly by cross assignment 
raise the question that an intermediate appellate 
court erred in not dismissing the appeal from the 
trial court.il 

Assigning cross errors does not amount to a 
waiver of the want of an assignment of errors.^2 

§ 1308. - Effect on Right to Dismiss Ap¬ 

peal 

Appellee by filing cross error does not waive his right 
to have the appeal dismissed. 

Filing cross errors is not a waiver by appellee of 


APPEAL & ERBOE §§ 1307-1311 

his right to have the appeal dismissed because the 
assignment of error and schedule or transcript were 
not filed within the time prescribed by statute.^* 

§ 1309. -Effect of Dismissal of Appeal 

Appellant’s dismissal of an appeal does not affect a 
dismissal of cross assignments. 

The dismissal of an appeal by an appellant does 
not carry the case so far as it is affected by an as¬ 
signment of cross errors.^^ 

§ 1310. - Effect of Overruling Assign¬ 

ment on Right to Writ of Error 

Where appellee’s assignment of cross error Is over¬ 
ruled, he cannot thereafter by writ of error assign the 
same matter as error. 

If an appellee assigns certain matter by way of 
cross error, and the same is decided against him, 
he will be precluded from prosecuting a writ of er¬ 
ror assigning the same matter.^s 


Xn. BRIEFS 


A. IN GENERAL 


§ 1311. Definition and Object 

A brief is a written or printed document prepared by 
counsel, presenting the questions in issue together with 
the arguments and authorities thereon, the purpose of 
which IS to aid the court in the expeditious handling of 
cases. 

A brief is a written or printed document, pre¬ 
pared by counsel to serve as the basis of an argu¬ 
ment upon a cause in an appellate court, furnisbcd 
for the information of the court and opposing coun¬ 


sel, and embodying the points of law which the 
counsel desires to establish, together with the ar¬ 
guments and authorities upon which he bases his 
contention.The primary object of a brief is to 
convey information to the court,^"^ and to exclude 
irrelevant matters from consideration.'^* Its pur¬ 
pose is to present to the court in concise form the 
points and questions in controversy^* and to aid 
the appellate coiirt“* by a fair argument on the 
facts and law of the case*! in arriving cxpcditious- 


Ind—state ex rel Clemcn.s v Kern, 
20 N K 2d 514, 215 Ind. 515, rehear¬ 
ing denied 21 N E 2d 141, 215 Ind. 
515 

8 . Ohio —Whitmire v. Douglas G 
High, Inc., 81 NE2d C47, 82 Ohio 
App 380. 

Utah—Hartford Accident & Indem¬ 
nity Co. V. Clegg, 135 P 2d 919, 103 
Utah 414—Worley v. PeterMon, 12 
P.2d 579, 80 Utah 27. 

9. 111.—Danford v. Watkiri.s, 1C8 N. 
E 913, 337 Ill 222. 

10. Ill—Dailey v. Dailey, 224 Ill. 
App 17. 

11. Ill.—Knox V. Maher, 261 Ill App 
169. 

12. Ky.—Wright v. Woolfolk, 14 
Bush 308. 

13. Ky.—Wright v. Woolfolk, 14 
Bush 808. 

14. Ala —Corpus Juris Secundum 
sited in Agricola Furnace Co. v. 


Smith, 195 So. 743, 744, 239 Ala 
488 

Ind —Feder v. Field, 20 N E 129, 117 
Ind 380. 

Utah—San Pedro, etc., R Co v Salt 
Lake City Bd. of Education, 99 P. 
2G3, 35 Utah 13. 

15. Ill—Smith V. Wright, 71 Ill 
107. 

16. Black LD. 155 

Okl —Douglas V Martin, 228 P.2d 
1021. 204 Okl. 264. 

3 C..T p 1400 note 95. 

To same effect 

Cal —In re Volen’s Estate, 202 P.2d 
658, 121 C A 2d 161. 

“Briefing a case,” It has been said, 
“necessarily involves the elemental 
idea of aiding an appellate court to 
determine controverted questions by 
presenting legal principles and cit¬ 
ing authorities." 

Mo —Hartisler v. Metropolitan St. II. 
Co., 117 S.W. 1124. 1125, 218 Mo 
562, 565. 


17. Okl—Douglas v. Martin, 228 P. 
2d 1021, 204 Okl. 264—Brunson V. 
Emerson, 124 P. 979, 34 Okl 211— 
Ferguson v. Union Nat. Bank, 99 
P. 641, 23 Okl. 37 

18. Tex —Mt. Franklin Lime, etc, 
Co V May, Clv.App., 150 S.W. 756. 

19. Ind —Pittsburgh, etc , Ily. Co. v. 
Muncie, etc, Traction Co, 77 N E. 
941, 166 Ind 4C6, 9 Ann.Cas. 165 

Okl—Hoover v. State, 175 P. 117, 73 
Okl 112. 

20. Ala—Wrought Iron Range Co. v. 
Pollard, 67 So.2d 865, 37 Ala App. 
341. 

Fla—Clonts v. Spurway, 139 So. 896, 
104 Fla 340. 

Okl—McConnell v. Davis, 148 P. 687, 
46 Okl. 201. 

Tex—Gavin v. Webb, Civ App , 99 S 
W.2d 372, dismissed for want of Ju¬ 
risdiction 101 S.W.2d 217, 128 Tex. 
626. 

21. Ind.—Pittsburgh, etc., Ry. Co. v. 


215 



§§ 1311-1312 APPEAL & ERROR 

ly*® at a proper determination of the issues pre¬ 
sented.®® 

§ 1312. Necessity 

At a general rule both parties to an appeal must file 
briefs. 

Although in some jurisdictions filing briefs on 
appeal is still left optional with counsel,as a 
general rule both parties to an appeal should file 
bricfs.®4*5 So, except where the appeal contem- 


5 C.J.S. 

plates a trial dc novo,®^ i® ordinarily appellant or 
plaintiff in error must file a brief®^ to point out for 
the court and opposing counsel errors on which a 
reversal is sought, and must support the specifica¬ 
tions of error with reasons and the citation of an- 
thorities and while in a few jurisdictions re¬ 
spondent need not file a brief in the casc,®*^ as a 
general rule counsel for appellee or defendant in 
error must file a brief maintaining the correctness 
of the proceedings and judgment of the trial 
court;®® and when cross errors have been assigned 


Muncie, etc., Traction Co., 77 N.E. 
941, 1C6 Ind. 466, 9 Ann.Cas. 165. 

Okl—Rrwin v Harris, 254 P. 71«, 124 
Okl. 225—Hoover v. State, 175 P. 
117, 73 Okl. 112. 

22 . Fla—Clonts v. Spurway, 139 So 
896, 104 Fla. 340. 

23. Brief on application for rehear¬ 
ing see Infra §{$ 1432. 1439 

Presumptions as to filing and con¬ 
tents of brief see infra § 1582. 

24. Za North Carolina filing briefs 
is .'»till left optional WJth counsel 
SuprCt Pules No 12; but the court 
has said that a brief js alwav de¬ 
sirable. 

N C—Alexander v. Alexander, 27 S E 
121, 120 NO 472. 

24.5 I.a—Burden v. Peoj)lG's Home¬ 
stead & Savings Ass’n, App . 167 So 
487. 

On an appeal from the probate 
court reviewing Judge may require 
briefs of counsel if he desires 
Fla.—Klein v. Werner, 183 So. 159, 
133 Fla. 683. 
limitation of rule 
Where appeal was pending at time 
when appellate court reversed similar 
decision by trial court In companion 
action on Identical facts, on stipula¬ 
tion by parties to pending appeal 
that case was Identical and request¬ 
ing reversal ns In other decision, 
court would reverse and reniand case, 
without requiring filing of printed 
alistract and brief or arguments by 
parties 

Or.—Abler v. State Indus Acc. Com¬ 
mission, 230 P 2d 548, 191 Or. 538. 

24.10 Ohio —Acme Mortg. & Inv. Co. 
V. Bachelor, 74 N.E 2d 111, 79 Ohio 
App. 417—Biddle v. Bowser, App , 
71 N E 2d 320. 

No brief required prior to date of tri. 
al 

Ohio—Robnolte v Kohart. 76 N.E 2d 
913, 81 Ohio App. 1. 

25. Ala—Terry v. State ex rel Pet- 
tus, 85 So 2d 449, 264 Ala. 133— 
Hymes v. State, 95 So 383, 209 Ala. 
91. 

Cal.—Whitted v. Brown, 120 P.2d 68. 
48 C.A.2d 856. 

Fla.—City of Coral Gables v. State cx 
rel. Hassenteufel, 38 So 2d 467. 


La.—Burden v. People.s’ Homestead 
& Savings Ass'n. App, 1G7 So. 487 
Mo—Leer v Moss, App, 66 S.W.2d 
797. 

Tex —National Life & Accident Ins 
Co v. Pattei.son, Civ App , 94 S.W 
2d 189, error dasmissed 
Petition as opening brief 

A motion to hear an appeal cx par¬ 
te upon the brief of appellee, because 
of failure of ai>pellant to state in his 
petition for appeal a Ucsiie to adopt 
the petition as opening brief, was 
overruled, where appellee’s counsel 
was notified sixty days before the 
appeal was heard that the petition 
would be adopted as the opening 
brief, and no injury, prejudlee, or sur- 
pri.se to appellee resulted from fail¬ 
ure to state the fact in the petition 
Va —Pepper v, Dixie Splint Coal Co , 
181 SE 406 

Single brief for two parties 

A brief, filed on behalf of two par¬ 
ties, appealing from ad\erse judg¬ 
ment on question rai.«?ed bv tbtin. 
was sufilcnuit as to botii of tlnuri. al¬ 
though filed by attorneys represent¬ 
ing only one ol them on trial in 
court below, so a.s to preclude dis- 
mi.ssal of appeal of one of appellants 
because of failure to file separate 
brief, appellants’ int<*r«-*.sts on ques¬ 
tion being Identical and noricontro- 
versial a.s between them 
Tex—Purcell v Metropolitan Cas 
Ins Co of N Y , Civ App , 260 S W 
2d 134 

26. Ind —Walls v. State, 38 N E 177, 
140 Ind 3 6. 

Heckman v Howard, 36 N E 2d 
957, 109 Ind App 548—Union Ins 
Co of Indiana v Glover, 34 N E 2d 
934, 109 liid App 315—Ithodcs v. 
Dunn, 19 N E 2d 876, 106 Ind App 
367. 

3 C.J, p 14 07 note 3. 

27. Ala—Tri City Gas Co v. Britton, 
160 So 896, 230 Ala 283. 

Mo —Fidelity Loan Securities Co. v. 
Moore, 216 S.W. 286, 280 Mo. 315. 

Marks v. Acme Phonograph Co., 
App, 263 S.W. 174—Marks v. Acme 
Phonograph Co., App., 236 S.W. 900 
3 C.J. p 1407 note 4 [b]. 

Bespoudent may rely on the pre¬ 
sumption of a right judgment below 
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Mo—Fidelity Iwoan Securitit-s Co v. 

Moore. 217 S W. 286. 280 Ab. 315 . 
Right of appellee to file bt n f see in¬ 
fra S 1313. 

28. Cal—Mosher v. John^^on, 196 P. 
84, 51 C.A. 111. 

Fla—Bolles v Carson, 74 So 509, 73 
Fla 504—Morgan v Eaton, 51 So 
814, 69 Fia. 657—Pinn^ v v. Pm- 
ney. 35 So. 96, 4 6 Fla. 539 
Ill—Country MiU Cas Co v. Van 
Duzen, 113 N E 2d 852, 351 III App. 
112 

Kan —Osborne v Fakos, 286 1* 2d 156, 
178 Kan 373 

Kv- Inland Steel Co v Is lac.s, 3 13 
S \V 2d 503, 283 Kv 770 
La — Burden v I’eoi’les’ Homestead & 
8‘ivings Ass’n. App. 167 So 187. 

3 C J p 1107 not 0 4 

Zt is the duty of aa appellee, re¬ 
spondent. or deft*nd.Lnt in error to 
brief his case when it is brought to a 
reviewing couit 

Cal—Mosher V Jolinson, 196 P 84, 51 
C A 111 

Fla—Chamberlani v. Lesley, 22 So 
736, 39 Fla 4 52. 

Okl—Aldridge v Stillwater Bd. of 
Education, 82 P 827, 15 Okl 354. 

Failure condemned 

(3) Failure to file brief on appeal 
in support of judgment impose.s un¬ 
fair and improper burden on appel¬ 
late court, and such piactire should 
be condemned. 

Cal —Tarvin v. Davo'y, 133 P 2d 844, 
56 C A 2d 846—Ztugler v Bonnell, 
3 26 P 2d 13 8, 62 C A 2d 217 
(2) Failure of appellee to make an 
appearance In the api>ellate court and 
refusal of her counsel to furnksh a 
brief in support of his contentions 
and the judgment rendered, in spite 
of written requests therefor, is great¬ 
ly disfavored. 

La —Levy v. Clemons, App., 3 So 2d 
440—Reeves-Morgan Funeral Home 
V. Morgan, App., 175 So 154. 

Separate brief on procedural qaeBtion 
on appeal 

A motion to dismiss an appeal for 
failure to serve appellee with copy of 
assignments of error filed, and to 
copy in the brief assignments of er¬ 
ror as filed, should be supported by a 
separate brief and the argument 



5 C.J.S. 

they must be referred to therein, or they will be 
considered to have been waived.^^ The require¬ 
ment cannot be waived by a{?reement of the par¬ 
ties,nor is it an excuse for appellant's not filing 
briefs that the assignments of error present funda¬ 
mental errors.3i However, it has been held that 
until appellant has substantially complied with the 
rules relating to briefs there is no occasion for ap¬ 
pellee to submit a brief on the merits of the case, 
and in any event appellee is only required in his 
brief to meet the questions urged by appellant.^^ 
Under the statutes in some jurisdictions neither 
party is required to file briefs at any time in appeals 
from orders granting or denying temporary injunc- 
tions^'^ although they should do so in the faithful 
prosecution of their appeals wherever practicable.^^ 


APPEAL & ERROR §§ 1312-1313 

In trial court. Where a court rule or statute so 
requires, a brief must be filed in the trial court.^® 

Withdrawal of brief. Where a brief has been 
filed, it cannot be withdrawn without the consent 
of all the parties interested.®^ 

§ 1313. Who May File 

Appellant and appellee may file briefs and the court 
may, in its discretion, permit others to file. 

Without entering into considerations of necessity 
or duty, as discussed supra § 1312, it is clear that 
both appellants^ f>0 and appellee^^.SG may file briefs. 
The court may, in the exercise of its discretion, 
avail itself of briefs filed on behalf of persons other 

than the parties.37.60 


thereon not combined and Included 
with the brief on the merits. 

NM—Bonner v. Otto, 246 P. 902, 31 
NM SOo 

29. Ind—Glenn v Lake Erie, etc, 
It Co, App., 73 N E. 861, reversed 
on oth»T grounds 76 NE 282, 166 
Ind 659 

Tex—Willis V. Smith, 10 S W. 683, 72 
Tex 565 

Appellees, making no assignments 
of error and presenting no briefs on 

npp«-al, \\aived right to question tri¬ 
al (null's finding and judgment 
against them on certain issues raised 
by tin ir pleadings. 

Ind—In le Haas’ Will, 54 N.E.2d 119, 
115 Ind App 1 

30. Mn—Leer v Moss, App,, 66 S,W. 
L'd 797. 

3 J pi 107 note 1. 

Appellant's brief 

A on appeal required to be 

filed bv appellant cannot be eliminat¬ 
ed. evin by agreement of the jiarties 
Mo —Leer v Moss, App, supra 

31. Tex—Ihiwman v Hoffman, 67 
SW. 152, 28 Tex.CivApp. 311. 

32. Ind—Iie^^ is v. Michigan Stove 
Co, 102 NK 391, 54 Ind App 1— 
Webster ^ Bligh, 98 N.E 73, 50 
Ind App. .56 

Beviewing court must consider ap¬ 
pellant’s brief first 

Tex—Ellis V Jeltorson Standard Life 
In.s Co, (hv App, 99 S W.2d 953, 
error dismissed. 

S3. Mo —Stid V. Missouri Pac. R. 
Co, 139 SW. 172, 236 Mo. 382 
Bsviewing court only toms to ap- 
pellee’s brief to ascertain what, if 
anything, is advanced in answer to 
the appellant's contentions 
Tex—Ellis v Jefferson Standard Life 
Ins Co , Civ App , 99 S.W.2d 963, er¬ 
ror dismissed 

d4i Tex —Austin v. Consolidated 
Casting Co., Civ.App., 246 S.W.2d 
273—Hotel & Restaurant Em¬ 
ployees' International Alliance & 


Bartenders’ International League of 
America v. Longley, Clv.App, 160 
SW2d 124—Smith v Texas Farm 
Products, Civ App , 86 S W.2d 52, 
error granted—^Hayes v. Bone, Civ. 
App, 69 SW.2d 180—Johnson v. 
Town of Refugio, Civ App., 66 S.W 
2d 674—Hubbard v. Ehman, Civ. 
App., 28 S.W 2d 270—Corpus Chrls- 
ti Book & Stationery Co v. Corpus 
Chnstl Nat. Bank, Civ App , 8 S W. 
2d 965—Smith v. Crank, Clv.App , 
259 SW 989—Williams v. Rob¬ 
erts, Civ App, 217 SW. 1117— 
Moore v. Norton, Clv.App., 216 S W 
373 

3 C J p 1407 note 3 [a] 

Statute inapplicable to permanent in¬ 
junction 

Vernon's Sayles’ Civ.St.Annot 
(1914) art. 4645, providing, among 
other things, that the court of civil 
appeals may hear the appeal from 
grant or denial of a temporary in¬ 
junction on the bill and answer, and 
such affidavit and evidence as may 
have been admitted in the trial be¬ 
low, and that neither appellant nor 
appellee is required to file briefs, 
does not apply to an appeal from a 
judgment refusing a permanent in¬ 
junct ion 

Tex.—Pittman & Harrison Co. v. 
Boatenhamer, Clv.App., 233 S W. 
343. 

35. Tex—Johnson v. Town of Refu¬ 
gio, Civ App., 66 SW.2d 674— 
Moore v. Norton, Clv.App., 215 S W. 
373. 

Better praotioe 

It IS the better practice on an ap¬ 
peal from an order refusing a tem¬ 
porary injunction for the parties to 
file briefs. 

Tex.—Moore v. Norton, supra. 

36. See Infra S 1337. 

37. La.—Succession of Trouilly, 26 
So 851, 52 La Ann 276. 

37.50 N.C—Alexander v. Alexander, 
27 S.E. 121, 120 NC. 472. 
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Brief oonstmed as that of appellant 

Where religious corporation per¬ 
fected appeal, but only unincorporat¬ 
ed religious association, with same 
name, filed brief, brief was construed 
as having been filed on behalf of cor¬ 
porate appellant. 

Tex—Calvary Temple v Taylor, Civ 
App , 288 S W.2d 868. 

37.55 Parties listed as respondents 
in clerk’s transcript in case on appeal 
were entitled to file briefs 
Cal —In re Green's Estate, 284 P.2d 
202, 133 C A2d 451 

Plaintiff and defendant both appel¬ 
lees 

Where judgment was rendered for 
plaintiff against defendant, and for 
defendant over against impleaded de¬ 
fendant, and on appeal the impleaded 
defendant filed a supersedeas bond 
payable to both plaintiff and defend¬ 
ant, in effect both plaintiff and de¬ 
fendant thus became appellees, with 
the right in each to reply or urge ap¬ 
propriate counter propositions design¬ 
ed to answer Impleaded defendant- 
appellant’s points 

Tex —Stamford State Bank v. Miles, 
Civ App , 186 S W.2d 749. 

On appeal from an order granting 
a new trial, where under the rules 
the respondent has the burden of sus¬ 
taining the action of the trial court, 
it IS correct practice for the respond¬ 
ent to flic a brief 

Mo —Missouri Crooked River Back¬ 
water Levee Dlst. of Ray County 
V. Merrlfleld, 218 S.W.2d 110 368 
Mo 915. 

37.60 Where public administrator 
was appointed as administrator pen¬ 
dente lite in will contest after hear¬ 
ing in probate court and his ap¬ 
pointment was affirmed by circuit 
court, brief filed in behalf of public 
administrator would be considered by 
reviewing court although public ad¬ 
ministrator was not party to the pro¬ 
ceedings originally brought in the 
probate court. 



§§ 1313-1314 APPEAL & ERROR 

Authority of attorneys to file briefs on appeal is 
discussed in the title Attorney and Client § 95. 

§ 1314. Effect of Failure to File 

a. Default of appellant or plaintiff in er¬ 

ror 

b. Default of appellee, respondent, or de¬ 

fendant in error 

c. Default of both parties 

d. Excuses 


6 C.J.S. 

a. Default of Appellant or Plaintiff in Error 

The effect of appellant’s failure to file a brief depends 
upon the statutes and rules of court In the particular Ju¬ 
risdiction, and upon the circumstances of the case. 

The effect of a failure on the part of appellant or 
plaintiff in error to file a brief varies according to 
the statutes and rules of court in the various juris¬ 
dictions, and also on the circumstances of the par¬ 
ticular case.^'^-*® Ordinarily, on such a failure, the 
disposition of the case is within the discretion of the 
court.3® Accordingly, in a proper case, appcllant^s 
failure to file a brief may result in an affirmance,^9 


Mo.—Stoble V. Stoble, App., 183 S.W. 
2d 609. 

37.80 Ohio.—^Miller v. Johnson, App., 
123 N.E 2d 61—^Hoefler & Stoeckleln 
Co. V. Pioneer Bldgs, of Ohio, App, 
105 N.E.2d 467—Acme Mortg. & Inv. 
Co. V. Bachelor, 74 N.E.2d 111, 79 
Ohio App. 417. 

38. NY.—^L’Hommedieu v. Board of 
Regents of University of State of 
N. Y., 94 N.Y.S.2d 268, 276 App.Dlv. 
287. 

Utah—Emerlck v. Ogden, 36 P. 633, 6 
Utah 372. 

3 C.J. p 1446 note 5. 

Effect of filing defective brief see in¬ 
fra § 1316 et seq. 

Failure to file in time see infra S 
1339. 

Fallnrs to file brief oo&sldered Im- 

material where appeal was not aban¬ 
doned. 

N Y.—Zwang v. A. & P. Food Stores, 
46 N.YS.2d 747, 181 M4sc 376. 

39. Ala.—Terry v. Schaeffer, 194 So. 
602, 239 Ala. 264-—Parrlor v. Stagg, 
44 So. 641—Doe v. McDougal, 48 
Ala. 383. 

Pattillo v. Pattlllo, 16 So.2d 804, 
31 Ala.App, 330—Roberts v. Morgan 
County Nat. Bank, 132 So. 435, 34 
Ala App 185. 

Ark —Checker Cab & Baggage Co 
V. Harrison, 87 S.W 2d 32, 191 Ark 
664—Bank of Commerce v. Gools¬ 
by, 196 S.W. 803, 129 Ark. 416. 

Cal.—Placerville Gold Mining Co. v. 
Beal, 144 P. 748, 168 C. 682—Drex- 
ler V. Seal Rock Tobacco Co., 21 
P. 372, 78 C. 624—Peek v. Peek, 
17 P. 213, 76 C. 298—Fans v. j 
Lampson, 14 P. 674, 73 C. 190— 
Whitman v. Hay, 9 P. 99—Easter- 
by V. Napa, 8 P. 600—Brewster v. 
Johnson, 61 C. 222—Hickinboth- 
am v Monroe, 28 C. 489—Holm v 
Roach, 25 C. 37. 

Rothrock v. Baldwin, 91 P. 1014, 

7 C.Unrep.Cas. 338—Scott v. Snow¬ 
den, 16 P. 768, 2 C.Unrep.Cas. 842. 

Giambruno v. Carmichael’s U- 
Drlve Autos, 1 P.2d 613, 116 C.A 
266—Dailey v. Glassell, 267 P. 905, 
84 C.A. 311—^Walker v. Mathews. 
208 P. 140, 68 C.A. 266—Zieg¬ 

ler V. Colkins, 188 P. 287, 46 C 
A. 682—Collins v. John Roberts 


Co, 183 P. 829, 42 C.A. 527—Del- 
ger V. Jacobs, 124 P. 96, 18 C A 
698. 

Fla.-Cali V. State, 173 So. 346, 127 
Fla. 492—J. G. White Engineering 
Corporation v. People's State Bank 
of Lakeland, 87 So. 763, 81 Fla 
36—Betts Naval Stores Co. v 
Whitton, 71 So. 281, 71 Fla. 348. 

Tnd —Myers v. Jeffersonville, 40 N. 
E. 796, 144 Ind. 667. 

Iowa—^Walsh v. Pocahontas State 
Bank, 263 N.W. 834, 220 Iowa 

1317—Gordon-Van Tine Co. v. Ser¬ 
geant, 244 N.W. 712, 216 Iowa 

106—.«Etna State Bank v. Frem- 
mer, 239 N.W. 234, 213 Iowa 339— 
Crawford County State Bank v. 
Nicholson, 226 N.W. 36—Gjerde v. 
Thelander, 199 N.W. 164—Erpel- 
ding v. Bieber, 174 N.W. 645—May¬ 
tag Co V. Keith, 167 NW 694— 
Scott V. Neises, 16 N.W. 663, 61 
Iowa 62. 

Kan—Griffith v. Atchison, T. & S F 
Ry Co. 296 P. 687, 132 Kan. 282. 

Ky—Huff V. Begley, 68 S.W.2d 606, 
248 Ky. 456—Clay County v First 
Nat. Bank, 31 S.W.2d 927, 236 Ky 
658—Whitt V Plkevllle Nat Bank, 
6 SW.2d 1073, 224 Ky. 648—Hunt 
v. Pikeville Nat. Bank, 292 SW 
327, 218 Ky. 766—Beaver Petro¬ 
leum Corporation v. Whitney, 278 
SW. 666, 212 Ky. 222—Guardian 
Life Ins Co v Zimlich, 260 S.W 
139, 198 Ky. 616—Walker v. Amer¬ 
ican Snuff Co, 210 SW. 172, 183 
Ky. 691—Minor v. Gordon, 209 S. 
W. 627, 183 Ky 689—Spradlin v. 
Spradlin, 186 S.W. 838, 170 Ky. 
297—Commonwealth v. Lexington 
& E. Ry. Co, 180 S W 632, 167 Ky. 
442—Continental Ins Co v. Ram¬ 
sey, 169 SW. 866, 160 Ky 441. 

Roe V Bryan, 9 Ky.Op. 118 

La—Cain v. Jones, 147 So 489, 177 
La. 24—Brown v. Berry, 129 So 
137, 170 La 706. 

United Distributors v. Nolan, 
App., 46 So.2d 446—Finley v. Po¬ 
lice Jury of Catahoula Parish. 
App., 180 So. 886—Hardman v. 
Schilling, 138 So. 189, 18 La.App. j 
377—Willis V. Belle, 134 So. 263, ■ 
16 La App. 320—Stephenson & 
Hand V. Shreveport Natatorium & i 
Amusement Co, 127 So. 427, 13 La. | 
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App. 160—Florsheim v. Porter- 
Wynn Undertaking Co, 123 So. 616, 
11 La App. 436—Derbes, Cabellero 
& Miller v. Fitzpatrlck-Till Auc¬ 
tion Co, 119 So 286, 9 La App. 
342—Haskins & Sells v. Communi¬ 
ty Burial Service Corporation, 6 
La App 71—Cayton v. Redman, 4 
La App 461 

Mich—Gray v. Sawatzki, 261 N.W. 
276, 272 Mich. 140—Lane v. 

Holmes, 197 N.W. 377, 226 Mich. 
203. 

Mont—Klllhonlc v. Miss, 61 P. 648, 
24 Mont. 292—State v. Dakin, 39 P. 
848, 16 Mont. 656—Steuffen v Jef- 
ferls, 22 P. 162, 9 Mont 66. 

N.J.—Eisberg v Borough of Cliffslde 
Park, 118 A. 633, 98 NJLaw 260 
Bloom V Guaranty Trust Co , 109 
A 347, 91 N JEq 332 

Ohio—Kiger v. Koehler, App., 110 
N.E 2d 156. 

Okl —U S Fidelity & Guaranty Co. 
v. Krow, 87 P 2d 960, 184 Okl 

444—Hill V Lambert, 28 P 2d 641, 
166 Okl 146—Anderson v Pollock, 
6 P.2d 366, 163 Okl. 146—Jacobs 
v. National Bank of Commerce of 
Tulsa, 288 P. 963, 143 Okl 296— 
Gardenshire v. Jones, 219 P. 290, 92 
Okl 267—Black v First Nat Bank, 
210 P. 1023, 87 Okl 297—Stepp v. 
Turner, 200 P. 994, 83 Okl 139— 
Sequoyah Club v Ward, 174 P 747, 
71 Okl. 1—Brown v Great Western 
Hay & Grain Co., 167 P. 279, 67 
Okl 441—Thompson v Thompson, 
154 P. 1146, 66 Okl 220—Depen- 
brink V. Murphy, 154 P. 629, 54 Okl. 
672—Simmons v. State, 163 P 1169, 
64 Okl 407—Woodward v Bruh- 
wilder, 163 P. 863, 64 Okl 131— 
Oriental Cement Plaster Co. v Ro¬ 
man Nose Gypsum Co, 163 P 861, 
64 Okl 330—Akin v Bonflls, 163 P. 
678, 64 Okl 22—Pyle v. Lloyd, 162 
P. 1073, 62 Okl 328—Shipman v. 
Porter, 161 P. 1186, 66 Okl 120— 
Jeffress v Goodholm & Sparrow 
Inv. Co., 161 P. 1063, 61 Okl 409— 
Tucker v. Fisher, 161 P. 1037, 61 
Okl 370—Van Smith v. Coleman, 
151 P. 1018, 61 Okl. 371—Smith v. 
Wharton, 161 P. 862, 61 Okl. 862— 
Wainwright v. Cumberledge, 161 P. 
847, 51 Okl. 211—Lovelace v. 

Casey, 161 P. 846, 61 Okl. 289-* 
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particularly where the proceedings seem to be regu- | lar and the record apparently sustains the judg- 


Jones V. Tull. 149 P. 1189, 48 Okl. 
91—Lovelace v. Wilson, 149 P. 
1144, 48 Okl. 97—Moberley v. Whit¬ 
ney, 149 P. 1144, 48 Okl. 95—Hags- 
dale V. Davis, 149 P. 1144, 48 Okl 
94—Love V. Smith, 149 P. 1136, 48 
Okl. 96—Simmons v. Bcrryhill, 149 
P. 1131, 48 Okl 98—Thomas v. 
Henderson, 148 P. 839, 46 Okl. 
690—Clayton v. Trimmer, 148 P 
718, 46 Okl. 244—McNerney v. 

Bragdon, 148 P. 696, 46 Okl. 167— 
Epler v. Bolton, 148 P. 696. 46 Okl 
131—Garfield v. Norse, 148 P. 696. 
46 Okl. 130—Mclntecr v. Broyles. 
148 P. 696, 46 Okl. 168—Chamber¬ 
lin V. Fearnow, 148 P. 138, 46 Okl 
161—State Board of Medical Ex¬ 
aminers V. State, 146 P. 443, 46 
Okl. 676—Wright v. State. 140 P 
1147, 42 Okl 261—Richmond v. 
Frazier, 64 P 441, 7 Okl. 172. 

SD—McMullen v. Graham, 42 NW 
2d 808, 73 S.D 343—Wiedenman 
v. Lake County, 25 N W 2d 460, 
71 S.D. 434—Moser v. Dansky, 21 
NW.2d 279, 71 SD 77—In re 

Peterson’s Plstate, 296 NW 641, 67 
SD. 673—Devers v Graff. 283 NW 
863, 66 S D 394—State ex rel Con¬ 
rad v. Wendland. 279 NW 827, 
66 S D 167—Dakins v. David.son, 
262 NW 234, 63 S D. 635—Gray 
Const. Co V. Hyde, 260 NW 404. 
63 S D 448—Bordewyk v House. 
260 N.W. 266, 63 S D. 427—Burge 

V. Crigcr, 244 NW. 325, 60 S D 
264—Bowder v Jensen, 244 N W 
267, 60 S D 228—State v O’Neal, 
244 N.W. 267, 60 S D 229—Ruden 
v. Davis. 244 N.W. 267, 60 S.D 
230—La Belle v. Aberdeen Furnace 
Co, 244 NW. 264, 60 SD 223— 
State V Bowker, 244 N W. 264, 
60 S.D 224—State v. City of Veb- 
len, 244 N W. 126, 60 S D. 198— 
Seneca Finance Co. v. Pew, 244 N 

W. 119, 60 S D 221—State v Wlpf, 

244 NW 116, 60 SD 183—State v 
Rasmussen, 237 N W. 771, 68 S D 
656—In re McCoy's Estate, 233 N 
W. 293, 67 SD 464—Lasell v 

Fitzpatrick, 233 N W. 293, 67 S.D 
463—Vivian Independent Consol 
Dist No. 21 of Lyman County v 
Boyles, 233 NW 289, 67 S D. 464— 
Pierce v. Pierce, 233 N.W 288, 67 
S D. 461—Johnson v Lynch, 233 
NW. 287, 57 S.D. 450—Poppke v 
Poppke, 233 N W. 284, 67 SD 

444—Smith v Harrison, 233 N.W 
277, 67 SD 426—Smith v. Atla.s 
Elevator Co, 233 NW. 276, 67 S D 
426—La.soll v. Rlemer, 229 NW 
800, 66 S.D. 436—^Voglahn v. Stoa. 
221 NW. 22, 63 SD 428—Daugh¬ 
erty V Daugherty, 149 N.W. 168, 
34 S.D 497. 

Tex —Hotel & Restaurant Em¬ 
ployees’ International Alliance & 
Bartenders’ International League 
of America v. Longley, Civ.App, 
160 S.W.2d 124—Carson v. Tur¬ 


ner, CivApp., 163 S.W.2d 274— 
Weathersbee v. Tripp, Civ.App,, 
162 S W 2d 469—Alexander v. 
Alexander, Civ.App., 161 S.W.2d 
621—Zickefoose v. Bledsoe, Civ 
App, 146 SW.2d 906—Flowers v 
Warlick, Civ.App, 142 S W 2d 274 
—Munoz V. Russell, Civ.App, 134 
S W 2d 440—Horne v. Rodgers, 
Civ App, 134 SW.2d 332—Hill v. 
McDaniel. Civ.App, 129 SW.2d 321. 
error refused—Lewis v. Lewis, 
Civ.App., 125 S.W.2d 376, error 
refused—McCulley v. Foster, Civ. 
App., 123 S.W.2d 706—Beckmann 
V. Beckmann, Civ.App., 122 S W.2d 
1117, error dismissed—Central 
West Texas Ins. Ass'n v. Meyers, 
Civ App, 62 S.W.2d 636—Trawlck 

V. Buckner Orphans* Home, Civ 
App., 46 S.W.2d 241—Peter Co. v 
Green. Civ.App, 42 S.W.2d 1064— 
Independent Farmers* Gin Co. v 
Hander, Civ.App., 269 S.W. 1062— 
Southwest Nat. Bank v. Chapman. 
Civ App., 266 S W. 699—Martin v 
Security Nat Bank, Civ.App, 262 
S.W 328—Thweatt v. Wichita 
County Lumber Co., Civ App, 238 
S W. 310—Bracht v. Adamson, Civ. 
App, 211 S.W. 624—City of Orange 
V Plant. Civ App, 208 S W. 238— 
Mangum v. Thurman, Civ.App, 186 
SW, 227. 

Vt—Palmer v. Marceille, 176 A. 31, 
106 Vt 500 

Wash—Mohney v. Davis, 176 P. 31, 
104 Wash 209. 

Wis—Braeunert v. Derong, 232 N W. 
846, 202 Wis 653—Goodwin v. Mil¬ 
waukee Lithographing Co., 189 N 

W. 136, 177 Wis 269 

3 C J p 1444 notes 1, 3, p 1445 notes 
9. 16, 21. p 1446 note 26. 

Appeal taken for delay 

(1) Where the record on appeal 
contained no evidence, and appellant 
made no appearance and filed no 
brief, and where the appeal was tak¬ 
en for delay only, the appeal was not 
dismissed as having been abandoned, 
but the judgment was affirmed 

La—^Veach v. Rowe, App, 169 So 
476 

(2) On the other hand, on motion 
to dismiss an appeal for appellants’ 
failure to file briefs, on the ground 
that the appeal was taken for delay 
only, the court will examine the rec¬ 
ord proper, and if any error appears, 
the motion will be overruled, and the 
mdgment reversed 

Tex —^W. A. Leyhe Piano Co. v 
American Multigraph Sales Co, 
Civ App, 171 S W. 494. 

3 C J. p 1446 note 24. 

Brief filed hy appellee 

(1) Where appellant files no brief 
appellee is entitled to have the case 
<’onsidered from the standpoint of 
his brief. 

Tex.—^Peter Co. v. Green, Civ.App., 
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42 S.W.2d 1064—First State Bank 
of Wylie v. Farmers* & Merchants’ 
Nat. Bank of Farmereville, Civ. 
App, 262 S.W. 226. 

(2) In such case judgment will 
generally be affirmed where it is 
one that may properly be affirmed 
under the view presented by the ap¬ 
pellee and the record as presented 
shows no reversible error. 

Tex—Bute v. Ruland, Civ.App., 168 
S.W.2d 864—Cullum v. Cullum, 
Civ.App, 141 S W 2d 734, two 
cases—Cullum v. Cullum, Civ.App., 
141 S.W 2d 736—Texas State Life 
Ins. Co. V. Newman, Civ.App., 139 
S W.2d 637—Goldman v. Gordon, 
Civ.App, 136 SW.2d 1024—Letcher 
v. State, Civ App, 134 S.W.2d 341— 
Cornell v. American Nat Ins Co., 
Civ.App, 123 S.W 2d 706. 

(3) It has been held that aillrm- 
ance is required in the absence of 
fundamental error. 

Tex.—National Indemnity Under¬ 
writers of America v. Shelton, Civ. 
App., 116 S.W 2d 1140—Guaranty 
Old Line Life Ins Co. v. Leonard. 
Civ.App, 109 SW.2d 1091—Lon¬ 
goria V. Liddell, Civ.App, 101 S.W. 
2d 845 

Bleotloa of remedies 

If either party fails to furnish 
briefs ready for use when the cose Is 
reached in regular order, it has been 
held that the party not in default 
may have the judgment affirmed, or 
the case continued, at his election. 
Md—Turpin v. Gale, 67 A. 208, 97 
Md. 740. 

Failnre to appear or argue 

(1) Where appellant fails to file 
a brief and appear, the Judgment 
may be affirmed 

Cal—People v Perce, 94 P.2d 821, 36 
C A 2d 116. 

La—Cash v United Mut. Life Assur. 
Soc of America, App, 3 So 2d 220 

(2) So, it has been held that where 
no argument Is presented for or 
against an appellant, judgment will 
be afnrm«‘d as to him 

Cal —Schulthoiss Bros. Co. v. Stein¬ 
berg, 183 P. 347, 42 C.A. 73 

(3) It has also been held that 
where appellant files no brief and 
argument In support of his assign¬ 
ments of error as required by rules, 
judgment appealed from is required 
to be affirmed 

Ala.—George v Byars, 8 So.2d 627, 
30 Ala App 626. 

Where traasorlpt oontains m> 
Btatemeut of facts and no brief for 
appellant is filed, and record pre¬ 
sents no fundamental error, the 
judgment will be affirmed. 

Tex—Weaver v. Humphrey, 96 S.W. 
2d 720, rehearing denied 114 S.W. 
2 d G09. 
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ment;^® or such failure to file may result in | a dismissal,even though the appeal is in 


aruiBir lirief not Juxlsdlotional 

Filing briefs, although necessary 
to the orderly trial of the cause on 
appeal, is not Jurisdictional, where 
the transcript required by statute to 
confer Jurisdiction is filed. 

Or.*—De la Montanya v. De la Mon- 
tanya, 278 P. 680, 131 Or. 23. 
Separate appeal 

Where a defendant, separately ap¬ 
pealing from a final decree, fails to 
file brief, the decree may be affirmed 
as to him. 

Fla.—Betts Naval Stores Co. v. 
Whitton, 71 So. 281, 71 Pla. 348. 

Where attention not called to omie- 
■lon 

Although it is the established rule 
of the court of civil appeals when ap¬ 
pellant fails to file his brief and the 
court’s attention is called to such 
failure to dismiss the appeal for 
want of prosecution, yet where the 
court’s attention was not called to 
the omission to file briefs, and no 
error was apparent of record, affirm¬ 
ance was proper. 

Tex—Randolph v. Stewart, Civ.App., 
228 S W. 988. 

40. Pla—Call v. State. 173 So. 346, 
127 Fla. 492. 

La—Mathews v. 8 Mile Post Plumb¬ 
ing Supplies, Inc, App., 70 So 2d 
218—Kelly v. Elliott. App, 3 So 
2d 295—Cloud v. Industrial Lum¬ 
ber Co, 135 So. 377, 17 La App 
692—Succession of Koppel, 130 So 
365, 14 La.App. 686, followed in 
Succession of L’Engle, 130 So 864, 
16 La App 20—Hines v. Meredith, 
122 So 134, 10 La App. 699— 

Traders' Securities Co. v. Heart- 
field Allen Drug Co, 8 La App 
618—McClanahan v. Hodges, 8 La 
App 326—Meriwether Supply Co 
V Whittington, 7 La App 737. 
NC—Colvard v Bemis, 172 SE 875, 
206 N.C. 199—Board of Com’rs of 
Cumberland County v R. S. Dick¬ 
son & Co, 129 SB. 726, 190 N.C 
330. 

Okl.—McGlrt V. Fleet, 26 P.2d 188, 
166 Okl. 49 

Tex —Thomason v. Sherrill, Civ.App , 
91 SW2d 1164—Colored Legion 
Benev. Ass’n v Hall, Civ App, 87 
S W 2d 838—Black v. Amis Lum¬ 
ber & Wrecking Co., Civ.App., 84 
S.W.2d 877—Buchanan v. Buchan¬ 
an, Civ App, 73 SW2d 963—Bu¬ 
chanan V Pratt, Civ.App,, 70 S.W. 
2d 831—Thomas v. American B & 
L. Ass’n. Civ App, 70 S.W.2d 757— 
Johnson v. Barnard, Civ.App., 20 
S.W.2d 1090—Busceme v. Guard¬ 
ian Trust Co., Civ.App., 10 S.W 2d 
261—^Nellson v. Oakes, Civ.App., 2 
SW2d 663—Noguess v. Peveto, 
Civ App, 297 S.W. 1100—^Warren v 
Houston Oil Co of Texas, Civ 
App., 296 S.W. 637, affirmed. Com 
App., 6 S.W.2d 341—Garrison Tie 


& Timber Co. v. Parrott, Civ.App., 
288 S.W. 250. reversed on other 
grounds 293 S.W. 701—Treadwell 

V. Austin, Clv.App., 284 S.W. 228— 
Thompson v. Houston Drug Co.. 
Civ.App., 283 S.W. 307—Watson v. 
Barnhill, Civ.App., 252 S.W. 1081— 
Tanner v. Tanner, Civ.App., 248 S. 

W. 64—Hodglnson v. Pena, Civ. 
App, 247 S.W. 600—Moody v. Ear¬ 
ly-Foster Co., Clv.App., 246 S.W. 
1087, error dismissed Early-Foster 
Co V. Moody, 278 S.W. 1114, 114 
Tex. 681—Latimer v. Ammons, 
Civ App., 245 S W. 769—Western 
Compress & Storage Co. v. Wha¬ 
ley, Civ.App, 238 SW. 1009—Grif¬ 
fin V. Keller. Clv.App., 235 S.W. 
986—Barefleld v. Allen, Clv.App., 
231 S.W. 170—Carlson v. Tidwell. 
Civ.App, 229 SW. 692—Skinner v 
Spencer, Civ.App, 229 S.W. 347— 
Stanfield v. Williams, Civ.App., 
227 S.W. 1114—Sunshine Oil Cor¬ 
poration V. Avery, Clv.App., 226 

S. W. 409—Sovereign Camp, Wood¬ 
men of the World v. Wood, Civ. 
App, 219 SW. 601—Laster v. 
Lefevre, Civ App, 218 S W. 664— 
Houston Oil Co. of Texas v. Jor¬ 
dan, Clv.App., 212 S.W. 644, modi¬ 
fied on other grounds. Com.App, 
231 S.W 320—State v. Houston & 

T. C. Ry. Co, Civ App., 209 S.W. 
820—Compton v. Hopkins, Civ. 
App. 193 SW 1091—Robinson v. 
Hill. Civ App, 193 S.W. 1082— 
Guaranty State Bank v Bland, Civ 
App, 189 S W. 646, motion denied 
193 SW 169, dismissed for want 
of Jurisdiction—^Alderete v Moore, 
Civ App, 166 S.W. 45.3—State v 
Scholl, Civ App, 60 S.W. 206 

3 C J. p 1446 note 16. 

Apparent fondamental error 

In the absence of briefs the court 
of civil appeals is required only to 
.search the record for apparent fun¬ 
damental errors, rather than to dis¬ 
miss the case for want of prosecu¬ 
tion 

Tex —Mitchell v Henderson, Civ 
App, 90 SW2d 1117—Schulz v 
Davis, Civ App, 207 S W. 634, er¬ 
ror refused 

Case brought up on transcript 

Where the case was brought up on 
transcript disclosing that the trial 
court has Jurisdiction of the parties 
and the cause of action, and that the 
pleadings authorized Judgment, and 
no fundamental error appeared on 
the face of the record, and plaintiff 
in error presented neither brief nor 
statement of facts showing what evi¬ 
dence was below, an appeal from a 
Judgment on an instructed verdict 
presented nothing for review. 

Tex.—Cardinell v. First Nat. Bank. 
Clv.App., 71 SW.2d 317. 

Judgusat founded on authentlo not 

Where a case on appeal has been 
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postponed to await the filing of a 
brief, and none has been filed, and 
none will be filed, and a Judgment is 
founded on an authentic act the gen¬ 
uineness of which is not contested, 
the Judgment w’ill be affirmed. 

La—Jackson v. McMillan, 38 So. 902, 
115 La. 83. 

41. Ala.—Allen v. State. 129 So. 804, 
23 AlaApp. 643—Britt v. Woolf. 
121 So. 457, 23 AlaApp. 108. 

Arlz.—Irvin v. Dwight B. Heard Inv. 

Co., 281 P. 213, 35 Arlz. 628. 
Cal.—Coats v. Coats, 80 P. 694, 146 
C. 443—Pllger v. Strassman, 62 P. 
40, 119 C. 691—Burllngham v. 

Gray, 137 P.2d 9, 22 C.2d 87— 
Murphy v. Krumm, 136 P.2d 8. 21 
C.2d 846. 

Whitted V. Brown. 120 P.2d 68, 
48 C.A.2d 856—Springer v. Angeles 
Credit Co, 113 P 2d 10, second 
case, 44 C.A 2d 933—Ford v. Car- 
keek. 84 P.2d 64, 29 C A 2d 55— 
Klein v. Larronde, 82 P 2d 1115, 28 
C A 2d 661—Investment Building 
& Loan Ass’n v Seely, 74 P 2d 82, 
23 CA.2d 737—Cleghorn v. Heg- 
arty, 70 P.2d 679, 22 C.A 2d 208— 
People V. Collie. 25 P 2d 636, 134 
CA. 396—Rice v. Hardy, 26 P.2d 
607. 134 CA. 397—Gentry v. Max¬ 
well. 26 P2d 43, 134 C.A. 193— 
Lopez V. Wadsworth, 25 P.2d 30. 
134 C.A. 194—Comstock v. Kahen, 
26 P2d 30, 134 CA 191—La Vina 
Land Co. v Longley, 25 P 2d 15, 
134 C.A. 192—Shanfeld v. Munson, 
13 P2d 937, 125 C A. 647—Ex parte 
Bevens, 293 P 671, 109 CA 617— 
Beaver v. Carpenter, 280 P. 394, 100 
CA. 525—^Walker v Mathews, 208 
P. 140, 68 C.A. 255—McCowen v 
Trumann, 134 P 341, 22 CA 361— 
In re Shiveley, 103 P 959, 11 (^A 
14—Santa Rosa Bank v Striening, 
82 P. 651, 1 C A 515 
Colo—Wilson V. I’eople, 55 P. 721, 
26 Colo 376. 

Sutton V. Jone.s, 47 P. 400, 9 
Colo.App 36. 

Ga.—Hayden v. Varnadore, 78 S E. 
2d 1, 210 Ga 124—Vann v Ward- 
law, 179 SE 726, 180 Ga 673— 
Long v Bank of Mind on, 55 S E. 
915, 126 Ga 670—Griftith v. Mitch¬ 
ell, 43 SE 742, 117 Ga 476—Irwin 
v. Atlanta. K & N. Ry. Co, 38 
S E 407, 113 Ga 186. 

Idaho —Livestock Credit Corpora¬ 
tion V. Corbett, 22 P 2d 874, 53 Ida¬ 
ho 190. 

Ill —In re Mitchell’s Estate, 27 N.B. 
2d 609, second case, 305 Ill.App. 494, 
certiorari domed Guenn v. Griefen, 
61 S.Ct 616, 312 U S. 688, 85 L.Ed. 
1126—Fitzsimmons v. Miller, 231 
Ill App. 389. 

Ind.—Hackett v. TrJ-State Loan & 
Trust Co., 194 N.E. 490, 358 Ind. 
App. 458. 

Ind.Terr.—Waite v. Gulf, etc., R. Co., 
47 S.W. 302, 2 Ind.Terr. 83. 
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Iowa. —^Tetley v. Irons. 26 N.W.2d 
677, 288 Iowa 23. 168 A.L.R. 1169— 
State V. Dietz. 211 N.W. 727, 202 
Iowa 1202. 

Ky.—Klocke v. Laughn, 291 S.W.2d 

22 . 

La—Berot v. Porte, 88 So. 231, 148 
La. 957. 

Heneau v Seybert, App, 170 So. 
876—Abney v. Sneed, App., 160 So. 
832—Thomas v. M W. Eureka 
Grand Lodge, App., 158 So 252— 
Carroll v. David, App, 168 So. 250, 
transferred 164 So. 913, 179 La 713 
—Southern Kraft Corporation v. 
Louisiana Tax Commission, App., 
167 So. 776—^W. R. Ross & Son v. 
Riverton Gin Co., App, 164 So. 368 
Me—Kidder v. Sawyer, 64 Me 472. 
Md.—Mitchell v. Havre De Grace 
Banking & Trust Co.. 169 A 308. 
Mass.—Division of Unemployment 
Compensation v. Bowles. 68 N.E 2d 
686 , 318 Mass. 782—Madden v Mad¬ 
den, 181 N.E. 771. 279 Mass. 417. 
Mich.—Grevnin v. Grevnin, 29 N.W. 

2d 263, 319 Mich. 110 
Minn.—Love v. Anderson, 68 N.W.2d 
316, 239 Minn. 667—Plymouth 

Clothing House v. Seymour, 77 N. 
W 239, 74 Minn. 426. 

Miss.—Gochns v Wallace, 66 So 978, 

108 Miss. 489. 

Mo.—Swearingen v Lora, 293 S W. 
133—Gottschalk v. Wells. 274 SW 
399—State v. Bailey, 234 S W. 824— 
State V Carroll, 231 S.W. 665, 288 
Mo. 156—School Dist. No 18 of 
Caruthersvllle v. McClure, 224 S W. 
831—Anderson v. City of Richland, 
219 S.W. 684—Pullar v St Louis & 
S. P. R. Co, 182 SW. 740—Stanton 
V. Slabaugh, 11 S.W. 677. 

Anderson v Kuhs. App, 213 S W. 
2d 238—White v. Kuhnert. App., 
207 S.W.2d 839—Sechrist v. Hufty 
Rock Asphalt Co, App., 69 SW.2d 
767—Leer v. Moss, App, 66 S W.2d 
797—Leach v G P. Mosher Real 
Estate Co., App, 286 S.W. 134— 
Weber Engine Co v. Lehrach, App., 
262 S W. 467—Robinson v. Suss- 
man, App , 263 S W. 186—Murray v, 
McCormick, App. 232 S W. 733— 
Wray v. Woodard, 106 S W. 670, 
127 Mo App. 27—Ladd v. Williams. 
72 S.W. 476, 100 Mo App. 61—La 
Belle Sav. Bank v. Critchlow, 38 
Mo.App. 424. 

Mont.—Delmoe v. Bailey, 88 P. 662, 36 
Mont 64. 

Neb.—Rea v. Pierson, 206 N.W. 760, 
114 Neb. 173. 

N.J.—Bloom V. Guaranty Trust Co., 

109 A. 347. 91 N.J.Ea. 332—Hazard 
V. Phoenix Woodworking Co., 80 A. 
466, 78 N J.Ea. 668. 

Boyle V. National Union Bank, 
136 A. 672, 6 N.J.Misc. 163. 

N.C.—Richardson v. Cooke, 78 S.E.2d 
208, 238 N.C. 449—Wilson v. Ervin. 
42 S.E2d 468, 227 N C. 396—Rowe 
V. Campbell, 76 S E. 474, 160 N.C 
484—Truelove v. Norris, 67 S.E. 
487, 162 N.C. 765. 


Ohio.—Utz V. Rutmann, App., 60 N.E. 
2d 691—In re Dickinson, App., 43 
N.E.2d 294. 

Okl—Long V. Manes, 44 P.2d 999, 172 
Okl. 2.64—McGlrt v. Pleet, 26 P.2d 
188, 166 Okl. 49—Heatley v. Crain, 
19 P2d 369, 162 Okl. 102—Okmul¬ 
gee Gas Engine Co. v. Thomas, 18 
P2d 1055, 162 Okl. 26—Nichols & 
Shepard Co. v. Dunnlngton, 247 P. 
366, 118 Okl. 233. 234—Minot v. 
Reynold.s. 233 P. 177, 106 Okl 109 
—Jacobs V. Eclipse Paint & Mfg. 
Co., 219 P. 706, 93 Okl. 187—Floyd 
V. Landrum, 219 P. 660, 93 Okl 168 
—Culwell V. Admire, 219 P 649, 
93 Okl. 167—Moore v. Aldiich, 219 
P. 331, 93 Okl. 4—Houck v. Bran¬ 
don. 219 P. 94, 92 Okl. 289—Wood¬ 
land V. Seals, 218 P. 833, 92 Okl. 
220—Corbin v Sharrock, 218 P. 798, 
92 Okl 194—Beshara v Ely & 
Walker Dry Goods Co., 218 P 795, 
92 Okl. 224—^Keyes v. Plummer, 
218 P. 796, 92 Okl 189—Tavlor v 
Mitchell, 218 P 794, 92 Okl 188— 
Rooney v Standard Rooting & Ma¬ 
terial Co, 215 P. 766, 91 Okl. 46— 
Green v Dolese Bros. Co, 213 P 
731, 89 Okl 41—Mid Continent Life 
Ins Co. V Maud State Bank, 212 I* 
603, 88 Okl 197—Webster v Slay¬ 
ton, 212 P. 603, 88 Okl. 196—Young¬ 
blood V. J H Poulter & Son.<5. 211 
P. 522, 88 Okl 173—Graham v. 
Perry. 207 P. 968, 86 Okl. 251— 
Musgraves v Cannon, 207 P 962, 
86 Okl. 251—Eureka Fire Ho.se 
Mfg. Co V Incorporated Town of 
Stonewall, 207 P 662, 86 Okl. 198— 
City of Enid v. Davis, 206 P 816, 
86 Okl. 100—Hamilton v. Cherry, 
204 P 122, 86 Okl. 1—Brummet v. 
John, 203 P 897, 84 Okl. 166—Gold¬ 
en Goose Oil Co. V Enid Nat. Bank, 
202 P. 181, 84 Okl. 72—Marlin v. 
Thompson, 200 P. 867—Dillinger v 
Potter, 200 P. 164, 82 Okl 219—B. 
E La Dow Co. v Wilson, 200 P. 
166, 82 Okl 238—^Horn v. Richards, 
200 P. 165, 82 Okl 288—Secrest v 
First State Bank of Coweta, 200 P 
160, 82 Okl. 220—Roher v Bolster, 
200 P 146, 82 Okl 276—Cope v. 
Wiles, 200 P. 146, 82 Okl 224—Bei¬ 
lis V. Crissman. 200 P. 146, 82 Okl. 
207—In re One Overland Roadster 
Automobile, 200 P. 146, 82 Okl 203 
—In re One Chevrolet Baby Grand 
Automobile, 200 P. 144, 82 Okl 202 
—Pursley v. Jones, 200 P 141, 82 
Okl. 207—Lareau v Rather, 198 P 
850, 82 Okl. 141—Mullen v Mitch¬ 
ell, 197 P 171, 81 Okl. 201—W’allace 
V. Smith, 197 P. 162, 81 Okl. 105— 
Wright V. Waggoner. 193 P. 997, 80 
Okl. 66—Hornaday v. Bank of Com¬ 
merce of Sapulpa, 192 P. 1093, 79 
Okl. 261—Stocker v. Dempsey, 189 
P. 743, 78 Okl. 200—Bruno v. Med- 
linger, 188 P. 878, 78 Okl 34—Rog¬ 
ers v. Bomer, 188 P 99, 77 Okl 286 
—Baker v. Deichman, 187 P. 212, 77 
Okl. 142—Cull V. Cavanaugh, 186 P 
828, 77 Okl. 13—State v. Foster, 184 
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P. 910, 76 Okl. 227—Ellis v. Mid- 
Continent Oil & Gas Co., 184 P. 678. 
76 Okl. 175—Blanlot v. Carbon CoaH 
Co., 183 P. 880, 76 Okl. 16—Cleve¬ 
land Petroleum Refining Co v. 
Bonner, 172 P. 639, 68 Okl. 160— 
Guarantee State Bank v. Turner, 
168 P. 790, 66 Okl. 260—Pyne v. 
Board of Com’rs of Woodward 
County, 166 P. 1043, 66 Okl. 67— 
Oklahoma City v. Page, 165 P. 164, 
66 Okl 123—Purvlne v. Akers Tp., 
164 P. 973, 63 Okl 270—Saddler v. 
Leahy, 164 P. 778, 63 Okl. 242— 
Saddler v Scott, 164 P. 778, 63 Okl. 
238—Wilcox v. Wootton, 169 P. 
1118, 60 Okl. 204—Hllllgoss v. 

Webb. 159 P 291, 60 Okl. 89— 
Spaulding Mfg Co v Dill, 165 P. 
202, 44 Okl. 1—English v. Levy, 
154 P 1166, 55 Okl. 109—Kapp v. 
Groan, 154 P 1133. 55 Okl. 219 
—Board of Com’rs of Garvin Coun¬ 
ty v Pyeatt. 154 P. 549. 54 Okl. 
630—Dcpenbrink v Murphy, 154 
P 629. 64 Okl. 572—Ballew v. 

Schults. 153 P 645. 52 Okl. 611 
—Carrion v. Carrion, 163 P. 189, 
49 Okl. 620—Parsons v Parker, 163 
P. 141, 62 Okl. 599—Parks v. Mc- 
Elhoes, 152 P. 1130, 52 Okl 702— 
American State Bank v. McClure, 
152 P. 1130, 52 Okl. 647—Skirvin 
V. United Kansas Portland Ct‘ment 
Co, 152 P. 1121, 52 Okl 646— 

Chickasha Nat Bank v. May, 151 
P 1074, 51 Okl 275—Taylor v. 
Ballew, 151 P 1071, 51 Okl 461 
—Jeffress v Goodholm & Sparrow 
Inv, Co, 151 P 1063, 51 Okl 409 
—Tinker v Inkanish, 151 P 1062, 
61 Okl 460—Belcher v Hall, 161 
P 1044, 51 Okl 369—Hill v. Forest, 
151 P. 1038, 61 Okl 273—Do Von 
Mfg Co V. Wells Fargo & Co. 
Express, 151 P 1038, 51 Okl. 272 
—Thomas v. First Nat. Bank, 161 
P. 1019, 61 Okl 372—Van Smith v. 
Coleman, 151 P 1018, 61 Okl. 371 
—Cobb V Mllchrist & Sanders, 161 
P. 862, 61 Okl. J86—Pendelton v. 
McCormack, 151 P. 681, 61 Okl 24 
— Hulme V. Dunlavey, 150 P. 1054, 
60 Okl. 317—McLaughlin v Love, 
160 P 1049, 60 Okl 116—Ramsey 
V. Morton, 150 P 1036, 60 Okl 280 
—Privett v. Langford, 150 P 1035, 
60 Okl. 279—Dunlap v. Norton, 160* 
P. 1029, 60 Okl. 117—McClendon 
V Kilgore. 150 P S!)0, 50 Okl. 78 
—Murray v. Murray, 150 1*. 889. 
60 Okl 77—Davisson v Sf’crest, 150 
P 885, 60 Okl. 187—Freeman v. 
Williams, 150 P 882, 50 Okl 79— 
Jordan v. First Nat Bank, 150 P 
882, 60 Okl. 76—Moore v. Penn 
Lumber Co., 150 P 669, 50 Okl. 
49—McDonald v. Hildt, 150 P. 460, 
48 Okl. 652—Mann v Oklahoma 
City Planing Mill & Box Mfg. Co, 
150 P. 460, 48 Okl 551—Black v. 
Carpenter, 160 P. 208. 48 Okl. 409^ 
—Fleming v. Thompson, 149 P. 123, 
46 Okl. 461—Sharp Bros. v. Thomp¬ 
son, 149 P. 123, 46 Okl 450—Rounds 
& Porter Lumber Co. v. Thompson^ 



§ 1314 APPEAL & ERROR 


149 P. 122, 46 Okl. 449>-Redburn 
V. Thompson, 149 P. 122, 46 Okl. 
448—Sharp v. Thompson, 149 P. 
122, 46 Okl. 447—Brown v. Thomp¬ 
son. 149 P. 122, 46 Okl. 446— 
Thomason v. Champlln, 148 P. 991, 
46 Okl. 405—Davis v. Vaughn, 148 
P. 137, 46 Okl. 158—Sells v. State, 
148 P. 131, 46 Okl. 64—Ramsey 
V. Baker, 148 P. 94, 46 Okl. 10— 
Fogarty v. Enloe, 148 P. 77, 46 
Okl. 162—Dykes v. Markham, 146 
P. 434, 44 Okl. 669—El Reno Vitri¬ 
fied Brick & Tile Co. v. C. W. Ray¬ 
mond Co.. 146 P. 21. 44 Okl. 676 
—Cobe V. Union Nat. Bank of 
Bartlesville, 146 P. 19. 44 Okl. 677 
—New Vlnita Hardware Co v. 
Porter, 146 P. 14, 45 Okl. 470— 
Sowers v. Wenderott, 145 P. 805, 44 
Okl. 697—Gibbs v. Dietrich, 146 P. 
343, 44 Okl. 610—Palmer v. Gallo¬ 
way, 146 P. 336, 44 Okl. 492— 
Waples-Painter Co. v. Board of 
Com’rs of Love County, 144 P. 353, 
44 Okl. 212—Coleman v. Coleman, 
143 P. 864, 44 Okl. 136—Conness 

V. Brown, 143 P. 852, 44 Okl. 136 
—Travis v. Waken, 131 P. 1098, 
38 Okl. 64—Crone v. Duncan, 129 
P. 711, 36 Okl. 517—Goble v. Mills, 
129 P. 706, 36 Okl. 516—Green v. 
State, 128 P. 267, 36 Okl. 287— 
Simmons v. State, 128 P. 267, 36 
Okl. 261—Moore v. Wilson, 127 P. 
260. 33 Okl. 626—Heliums v. Jes¬ 
sup, 124 P 33, 31 Okl. 841—Dil¬ 
lard v. Hyatt, 120 P. 966, 30 Okl. 
707—State v. Billingsley, 120 P. 
966, 30 Okl. 705—Farmers’, etc., 
Warehouse Ass’n v. Burt, 120 P. 
296, 30 Okl 326—^McConkey v, Sor¬ 
rell, 120 P. 266, 30 Okl 621—Bo- 
hannan v. Wilson, 117 P. 209, 27 
Okl. 763—Maddin v. McCormick. 117 
P. 200, 27 Okl. 778—Spiro v. Bibb. 
117 P. 199, 27 Okl. 780—Daggs v. 
Elliott, 114 P 698, 28 Okl. 462— 
Adams v Pawnee County, 114 P. 
617, 28 Okl. 600—Clegg v Pawnee 
County, 114 P 609, 28 Okl. 470— 
Lathim v. Schlack, 114 P. 608, 28 
Okl. 471—Davis v. Elliott, 106 P. 
838, 26 Okl. 433—Walker v. Hanne- 
wincle, 103 P. 685, 24 Oki. 152. 

Pa.—In re Ray’s Estate, 126 A. 761, 
281 Pa. 297. 

8C—Brown v. Barrlneau, 86 S E. 
769, 102 SC. 441—Hargrove v. 

Washington, 10 S E. 616, 32 S.C. 
684. 

S.D.—Block v. Lehman, 141 N.W 982, 
32 S D. 40—Neilson v. Chicago, etc , 

R. Co., 117 N.W. 1037, 22 S D. 377 
—Todd v. Carr, 97 NW. 720, 17 S. 
D. 614—Smith v. Chicago, etc., R. 
Co., 64 N.W. 931, 4 S.D. 30. 

Tex.—Bloss V. Alston, Clv.App., 284 S. 

W. 2d 416—Kirby Lumber Corp 
V. Walters, Civ.App., 277 S.W.2d 
796—Leach v. Bynum, Civ App., 271 

S. W.2d 486—Allen v. Smith, Civ. 
App., 268 S.W.2d 498—Bell v. State, 
Clv.App., 244 S.W.2d 210—Poster v. 
Buchele, Civ.App., 213 S.W.2d 738, 


error refused no reversible error— 
Schkade v. Independent-Eastern 
Torpedo Co., Clv.App., 168 S.W.2d 
281—Lesure v. Sanders. Clv.App., 
163 S.W.2d 722—Lancaster v. Lan¬ 
caster, Clv.App., 163 S.W.2d 269— 
Menzies v. Menzies, Civ.App., 150 
S.W.2d 308—Woods v. Topletz, Civ. 
App., 118 S.W.2d 944—Holcomb v. 
Copeland, Clv.App., 118 SW.2d 932 
—Bryant v. Jones, Clv.App., 116 S 
W.2d 1220—Graves v. Connecticut 
General Life Ins. Co., Clv.App., 104 
S.W.2d 121, error dismissed—Moore 
V. White, Clv.App., 102 SW.2d 472 
! —Meredith v. Chapman, Civ App., 

97 S W 2d 741—Panhandle Benev. 
Ass’n V. Thrasher, Civ App , 96 S W. 
2d 844—Craven v. City of Aransas 
Pass, Civ App . 89 S W 2d 789—Hull 

V. Lester, Civ.App, 89 S.W.2d 787— 
Harding v. Stith, Civ.App, 88 S.W. 
2d 628—Texas Creosotlng Co. v. 
Sima, Clv.App. 81 SW.2d 666— 
Watson v. Employers’ Liability 
Assur Corporation, Civ App, 80 S 

W. 2d 1098—State v. Dunne, Civ. 
App , 76 S W 2d 293—Southern Life 
& Health Ins. Co v. Soto, Civ App., 
68 S W.2d 644—Du Bose v. Mer¬ 
cantile Bank & Trust Co. of Texas, 
Civ.App, 67 SW.2d 1066—Costley 

V. Gracy, Civ App., 36 S.W.2d 258— 
Mundell & Wilson v Rounds, Civ. 
App, 22 S.W 2d 149—Williams v. 
Keystone Mills Co, Civ App, 13 S 

W. 2d 968—^Wakefleld v. Burchers, 
Civ App, 4 SW2d 218—McGhee V. 
Southwest Industries Co., Civ.App, 
298 S W. 609—Bowie Sewerage Co. 
V Wat.son, Civ.App, 274 S.W. 179— 
Tsutomu Dyo v. Smith, Clv.App, 
249 SW. 641—Kuehn V. Leubner, 
Civ App., 202 S W. 993—Denson v. 
Taylor, Civ App., 139 S W. 924— 
Bowman v. Hoffman, 67 S.W. 152, 28 
Tex Civ App 311—Pari.s, etc, R 
Co. V. Killingsworth, Civ.App, 43 
SW. 1046. 

Wash-Carter v. Miller, 283 P 470, 
165 Wash 14—Devoid v. Stirrat, 
129 P 406, 72 Wash. 26—Perkins 
v. Peirce, 93 P. 526, 48 Wash. 380— 
In re Sullivan, 65 P 793, 25 Wash. 
430—Northwestern, etc, Hypotheek 
Bank v. Griffltts, 60 P. 691, 18 
Wash. 69—Ocosta v Redfleld, 38 P 
997, 10 Wash 691—Edison Electric 
Illuminating Co v. Needham, 27 P 
271, 2 Wash. 450 

Wyo.—Pearce v. Holm, 162 P. 787, 23 
Wyo. 417. 

3 C.J. p 1444 note 2, p 1446 notes 4, 6, 
7, 10, 17, 20, p 1446 notes 23, 27, 
28. 

Dismissal discretionary 

Under a rule providing that su¬ 
preme court “may” grant, in whole 
or in part, motion to dismiss appeal 
on ground that brief has not been 
filed, dismissal is discretionary rather 
than mandatory 

Wash —Hamilton v. Kiona-Benton 
Irr. Dist., 268 P.2d 446, 44 Wash 
2d 421. 
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Cannot dismiss oanse 

Where appellant filed no brief, the 
reviewing court may dismiss the ap¬ 
peal, but it cannot dismiss the cause 
itself, especially over the protest of 
appellee. 

Tex.—Fountain v. Hooks, Clv.App., 14 
S.W.2d 916. 

Determination on merits nnauthor- 
ised 

Failure of appellant to file a brief 
on appeal precludes the appellate 
court from determining the case on 
the merits and warrants a dismissal. 
Mo.—^Leer v. Moss, App., 66 S.W.2d 
797. 

On motion 

Appeal is subject to dismissal on 
motion for failure of appellant to file 
a brief. 

Ky.—Spires v Langford, 25 S.W. 697, 
16 Ky.L. 792. 

La.—Sullivan v. Bond, 134 So. 768, 16 
La.App. 499. 

N.C.—State v. Pelley, 24 S.E.2d 636, 
222 N.C. 684. 

Ohio.—^Utz v. Rutmann, App., 60 N.B. 
2d 691. 

3 C.J. p 1446 note 13. 

Dismissal as to some parties 

(1) Where no briefs were filed in 

the trial court, and there was no 
agreement by one of two defendants 
in error for their filing in the ap¬ 
pellate court, the writ of error will 
on motion be dismissed as to him, 
Tex —Buick Automobile Co, v. 

O’Keefe, Civ.App., 174 S.W. 969. 

(2) Where some of the appellants 
file briefs and others do not, the ap¬ 
peal may be dismissed as to those 
failing to file. 

Neb—Rea v. Pierson, 206 N.W. 760, 
114 Neb 173 

Tex-Penn Oil Co v Gulf Oil Corp., 
Civ.App., 167 S.W.2d 220, error re¬ 
fused. 

Wash—Monroe v. Winn, 133 P 2d 952, 
16 Wash 2d 497. 

ITo notice necessary 

Where appellant fails to file briefs 
within the time limited by rule of 
court, the order of dismissal or af¬ 
firmance goes as a matter of course, 
upon motion of the appellee, and no 
notice need be given appellant, or his 
attorney. 

N M —^Deal v. Western Clay, etc , 
Products Co., 133 P. 974, 18 N M 
70—Hillard v. Insurance Co. of 
North America, 132 P. 249, 17 N M. 
664. 

Failure to appear, argue, or show 
cause 

(1) Where appellant fails to file a 
brief and does not appear in the ap¬ 
pellate court, a dismissal of the ap¬ 
peal is authorized. 

La.—Bains v. Kenneson, App, 16 So. 
2d 666—Kelly v. Elliott, App., 3 So. 
2d 296—Thompson v. Mack, App., 
195 So. 50. 

(2) Where appellant fails to file a 
brief, appear, argue, or show cause 
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forma pauperis, ^2 ^he appeal not being considered abandoned or waived his appeal or his exceptions or 
or a continuance.^^ Appellant is presumed to have | assignments of error,^5 except those appearing on 


why the appeal should not be dis¬ 
missed, the appeal will generally be 
dismissed. 

U.S.—Dickson v. Maryland Cas. Co., 
C.C.A.L.a., 102 F.2d 299. 

Cal,—Grande v. Donovan, 136 P.2d 
691, 68 C.A.2d 897~In re Golden’s 
Estate, 136 P.2d 208, 67 C.A 2d 1019 
—Kroeker v. Jack, 127 P.2d 928, 63 
C.A 2d 838—Villa Riviera v. Mort¬ 
gage Guarantee Co., 127 P.2d 16, 
53 CA.2d 838—Quirk v. Davis 
Standard Bread Co., 116 P.2d 23, 45 
C.A.2d 809—Kamp v. Security Nat. 
Bank of Pasadena, 110 P.2d 443, 43 
C.A.2d 847—People v. One 1937 
Bulck 8 Touring Sedan, 83 P.2d 302, 
28 C.A.2d 676—Carrasco v. Marcus, 
62 P.2d 1406, 18 CA.2d 96—Rice v. 
Hardy, 26 P.2d 607, 134 C.A. 349— 
Comstock V. Kahen, 25 P 2d 30. 134 
C.A. 191—Lopez v. Wadsworth, 26 
P.2d 30, 134 C.A. 194—La Vina 
Land Co. v. Longley, 25 P.2d 16, 
134 C A. 192. 

Ga.—Church v. Purcell, 196 S.E. 806, 
186 Ga. 95. 

La.—Succession of Davis, 86 So 2d 
886, 229 La 314—Juneau v Juneau, 
80 So 2d 864, 227 La. 921—Harvey 

V. Thomas, 78 So.2d 497, 227 La 
26—^Williams v Southern Advance 
Bag & Paper Co., 77 So 2d 416, 226 
La 848—Falcon v. Falcon, 71 So 2d 
334, 224 La 938—Peace v Love, 66 
So.2d 803, 223 La. 772—Henderson 
V. Life & Cas Ins Co of Tenn , 62 
So 2d 264, 222 La 175—Nungeaser 
V. Railway Exp. Agency, 56 So 2d 
422, 220 La 277—Core Bros v, F. 
J J Sloat Dredging Co., 65 So 2d 
904, 220 La 169—Chatelain v Bes- 
nard, 63 So 2d 243, 219 La 488— 
Bailey v. Bowans, 63 So 2d 237, 219 
La. 471—Prey v Ingram, 62 So 2d 
631, 219 La 169—An loon v Mayor 
and City Com'rs and Bldg. Inspec¬ 
tor of City of Natchitoches, 60 So. 
2d 822, 218 La 732—Hayo.s v Re¬ 
try. 60 So 2d 821, 218 La. 730— 
Birdwell v Birdwell, 47 So 2d 41, 
217 La. 671. 

Wadsworth v Demarco, App , 86 
So.2d 212—Mitchell v. Martin, App., 
86 So 2d 211—Johnson v. Montgom¬ 
ery, App., 84 So 2d 213—Saline 
Lumber Co. v. Stewart, App , 17 So 
2d 320—^Varncll v. Babin, App, 13 
So 2d 495 

N.Y.—New York Institute for Edu¬ 
cation of Blind V. Colonial Sand & 
Stone Co., 35 NY S.2d 368, 264 App 
Div. 339, reargument denied 36 N. 
Y.S.2d 432, 264 App Div. 893. 

Beoord oontainlng no tovtlxnony on 

which to base opinion, and appellant 
making no appearance by brief, coun¬ 
sel, or otherwise, the appeal was dis¬ 
missed 

La.—Russell v. Pierce Petroleum Cor¬ 


poration, 138 So. 137, 18 La App. 
216. 

Failure to file brief or take other 

steps to prosecute appeal held to war¬ 
rant dismissal of appeal. 

SD—Miller v. Stahl, 2 N.W.2d 686, 
68 SD 355—McCarthy v. Timm, 
268 NW 108, 64 SD 466 
Tex—Harding v. Stith, Civ.App., 88 
S.W.2d 628. 

Orr V. State. 168 S.W.2d 633, 143 
TexCr. 626. 

Where neither assignment of errors 
nor brief was contained in record of 
case on appeal, appeal was dismissed. 
Miss—Rodgers v. Bolden, 10 So.2d 
661. 

FaUnre to file assignment of errors 
and brief may result in dismissal of 
appeal 

Ohio.—State v. Fox, 96 N.E.2d 226, 
164 Ohio St. 238. 

State ox rel. Lowery v. Poole, 
App, 112 N.E.2d 404—Harlem Bil¬ 
liard & Meeting Club v. Board of 
Liquor Control of State, App , 107 
N E 2d 219—American Zinc Oxide 
Co V. Local Union No. 636, Co¬ 
lumbus Oxide Workers, App, 90 N. 
E 2d 392—Waller v. Leach, App , 
64 N E 2d 80—Pry v. Pennsylvania 
R Co, App, 35 NE.2d 766—Mc- 
Glinchey v Sawyer, App., 84 N.E 2d 
785. 

Where no bill of exceptions, ab¬ 
stract of record, or brief is filed, the 
appeal will be dismissed on respond¬ 
ent's motion. 

Mo.—Euler v. Hageman, App , 116 S 
W 2d 106—Citizens Bank of Sparta 
V. .<Etna Casualty & Surety Co., 
App , 115 S W2d 3. 

Waiver not permissible 

A failure to file a brief and printed 
abstract cannot be waived, and re¬ 
quires a dismissal. 

Mo—Swearinger v. Lora, 293 S.W. 
133. 

42. NC—Covington v. Hanes Ho¬ 
siery Mills Co., 142 S E 705, 196 N. 
C. 478. 

43. Cal —Placerville Gold Mining Co 

V. Beal, 144 P. 748, 168 C. 682— 
Sewell V. Christie, 124 P. 713, 163 C 
76. 

Iowa—Penn Mutual Life Ins. Co of 
Philadelphia, Pa., v. Doyen, 233 N. 

W. 790, 211 Iowa 426. 

Case not ripe for consideration until 
filed 

(1) Cause is not in condition to be 
considered by the appellate court un¬ 
til briefs are filed. 

N.Y.—In re Creekmore’s Will, 164 N. 
Y.S.2d 720, 2 Misc.2d 789. 

(2) Until case is fully briefed by 
the parties, it is not ripe for consider¬ 
ation by appellate court. 
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Ind—State ex rel Murchle v. Bath, 
86 N.E.2d 680, 227 Ind. 481. 

Where appellant failed to file brief 
and argument, appeal was not re- 
viewable. 

Iowa.—Deaton v. Hollingshead, 282 N. 
W. 329, 225 Iowa 967. 

Where appeal was not pressed and 
no briefs were filed in support there¬ 
of, reviewing court was not required 
to pass on its merits 
Cal —Contra Costa County v. Ameri¬ 
can Toll Bridge Co., 74 P.2d 749, 10 
C.2d 369. 

aCotion to retaz costs 

A motion on appeal by appellant to 
retax costs will not be heard where 
no brief to support it or statement of 
costs accompanies the motion. 

Ind—Louisville, etc., R Co. v. Palm¬ 
er, 39 N.E 881, 41 N.E. 400, 13 
Ind.App. 161. 

Sights not considered 

Failure to file a brief by one of the 
two appellants of his rights under 
the appeal and matters affecting his 
rights will not be considered except 
as they are necessarily involved in 
determining the rights of the other 
appellant. 

Mass—American Agr. Chemical Co. 
V Robertson, 172 N.E. 871, 273 
Mass. 66. 

Matters not reasoned 

Court will ordinarily spend no 
time in elucidation of matters not 
deemed by those in interest as wor¬ 
thy of their own reasoning faculties; 
but the court may consider questions 
raised by a case coming up on re¬ 
view, although parties do not appear 
to argue the question presented, in 
some circumstances in order to pre¬ 
vent mls<*arriage of justice 
Mass —Soscia v Soscia, 38 N.E.2d 
678, 310 Mass 418. 

44. Okl.—Woodward v Bruhwilder, 
153 P. 863, 54 Okl. 131—Smith v. 
Wharton, 151 P 852, 61 Okl. 862— 
Van Smith v. Coleman, 151 P. 1018, 
61 Okl. 371. 

45. Ala—Boyd v. State, 199 So. 7, 
240 Ala 293. 

Ark—Dunham v. Phillips, 241 S.W. 
361, 154 Ark 87. 

Cal.—Board of Directors of Turlock 
Irr. Dist. V. City of Ceres, 264 P.2d 
907, 116 CA.2d 824—Angelo v. 

Esau, 93 P2d 205, 24 C A 2d 130— 
Dailey v. Glassell, 257 P. 905, 84 C. 
A 311—Walker v. Mathews, 208 P. 
140, 58 C.A. 256. 

Ind—Marion Trucking Co. v. Byers, 
97 NE2d 636, 121 Ind App. 692. 
Iowa—Walsh v. Pocahontas State 
Bank, 263 N.W. 834, 220 Iowa 1317 
—Gordon-Van Tine Co. v. Sergeant, 
244 N.W. 712, 216 Iowa 106—.®tna 
State Bank v. Fremmer, 239 NW. 
234, 213 Iowa 339. 
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the face of the record ;45.6 and. in the absence of . ord before the court,it will be presumed that no 
fundamental error apparent on the face of the rec- 


Kan.—Griffith v Atchison, T. & S F 
Ry. Co., 295 P. 687, 132 Kan. 282. 
Ky—^Underwriters v. Richards’ 
Adm’r, 124 S W 2d 64, 276 Ky. 276. 
La.—Berot v. Porte, 88 So. 231, 148 
La 957. 

Sholars v. Louisiana Highway 
Commission, App, 6 So.2d 153— 
Sutton-Zwoile Oil Co. v. Barr Pe¬ 
troleum Corp , App., 197 So 432— 
Burden v Peoples’ Homestead & 
Savings Ass’n, App., 167 So. 487— 
Abney v. Sneed, App., 160 So 832— 
Thomas v. M. W. Eureka Grand 
Lodge, App, 158 So. 252—Carroll 
V. David, App., 168 So. 250, trans¬ 
ferred 164 So. 913, 179 La. 713— 
Southein Kraft Corporation v. Lou¬ 
isiana Tax (Commission, App 167 
So. 776—W R Ross & Son v. Riv¬ 
erton Gin Co, App., 164 So 368— 
Hardman v. Schilling, 138 So. 189, 
18 La App 377—Willis v. Belle, 134 
So. 263, 16 La.App. 320—Saenger- 
Ehrlich Enterprises v. Stephen.M, 
120 So 778, 10 La App 188 
Mass—Curley v. City of Bo.ston, 43 
N E 2d 377, 312 Maas 58—Ol.son v. 
Carpenter, 4 N E 2d 1020, 296 Mna.s 
120—Miller v. Nissen, 182 NE 366, 
280 Ma.ss 267—Madden v. Madden, 
181 NE 771, 279 Mass 417 
Mo —Thompson's Estate v, Martin, 
App, 133 S VV’2d 677. 

Neb—Palmer v Parmele, 175 N\V 
649, 104 Neb 30. 

NC—Dillard v Brown, 64 S E 2d 
843, 233 NC 551—Bell v Nivcn.a 33 
S E 2d 66. 225 N C 35—Lilierty Mfg. 
Co. v Malloy, 9 S E 2d 403, 217 N C. 
666 . 

Okl—Blake v Cuneo, 111 P 2d 485, 
188 Okl ri33—Long v Manes, 44 P 
2d 999, 172 Okl 254—Okmulgee Gas 
Engine Co v Thomas, 18 P.2d 1055, 
162 Okl 26 

SD—Bates v Smith, 65 NW2d 137, 
76 S D 359—McMullen v Grah.im, 
42 N.W 2d 808, 73 S.D 343—Wie- 
denman v Lake County, 25 N W.2d 
460, 71 SD 434—Moser v. Dansk.v, 
21 N.W 2d 279. 71 S.D. 77—In re 
Peterson’s Estate, 295 N.W. 641, 67 
SD 573—Slate ex rel. Conrad v. 
Wcndland, 279 N.W. 827, 66 S D. 
167. 

Vt.—March v. Beckman, 127 A. 296, 
98 Vt 293. 

Intervener appellant 

When the trial court dismisses an 
Intervener from the case, and he 
takes an appeal to the supreme court, 
but presents no brief, the Intervener 
will be considered to have abandoned 
the appeal. 

Neb.—Palmer v. Parmele, 176 N.W. 
649, 104 Neb. 30. 

Vo argument 

(1) Where no argument, by brief 
or orally, is made on case as a whole 
by an appealing party, appealing par- 


I ty is deemed to have “waived” all 
rights under his appeal. 

Mass.—Soscla v. Soscia, 38 N.E.2d 
678, 310 Mass. 418. 

(2) So, exceptions neither briefed 
nor argued are waived. 

R.I.—Evangelista v Antonio De Cu- 
bellis, Inc., 85 A 2d 69, 79 R I. 142. 
Appellant not appearing 
An appellant filing no brief in sup¬ 
port of the appeal and not appearing 
at the hearing thereof is presumed to 
have abandoned the appeal. 

Kan—Ort v. Allied Industries, 203 P. 

2d 234, 166 Kan 487. 

La —Mendes v. Kostmayer, 77 So 2d 
21. 226 La. 730—Peace v. Love, 66 
So 2d 803, 223 La. 772—Prevost v 
Prevost, 190 So 578, 193 La. 352 
Kelly V. Elliott. App . 3 So 2d 295 
—Thompson v. Mack, App , 195 So 
50—Cook V. Crow, App , 194 So. 466 
—Russel V. Reed, App , 192 So. 648 
—Bridges V. Gantt, App, 187 So 
829—Finley v Police Jury of Cata¬ 
houla Parish. App. 180 So 886— 
Burehik v Yazoo & M. V. R. Co, 
App , 177 So 484 

45.5 NC —Dillard v. Brown, 64 S E. 
2d 843, 233 NC 5.51—Bell v. Nivens, 
33 S E 2d 66. 225 N C. 35 

46. La —Blasdel v. MeElroy, 7 La 
App 109 

Neh —Li\e Stock Nat Bank v Brag- 
onier, 153 NW. 504, 98 Neb 506. 
Tex—Priddy v Priddy, Civ App , 78 
SW2d 1110—Pope V State, Civ 
App . 53 S W 2d 332—Peter Co. v 
Green. Civ App., 42 S W 2d 1054— 
Albaugh-Wrlght Lumber Co. v 
IIender.son, Civ App , 33 S W 2d 228 
—Prater v Prater, Civ App , 29 S 
W 2d 79.5--Arhtorberg v Burton- 
Ungo Co , Civ App , 25 S.W 2d 1008 
—MeGraw v Albracht, Civ App., 16 
S W Jd 1112—Fountain v. Hooks, 
Civ App, 14 S.W 2d 916—Laughlm 
V Smith Bros, Clv.App, 294 S W. 
915—Grissom v. J^opez, Civ App, 
280 S \V 613—Bason v. Bason, Civ 
App , 260 S.W. 687. 

3 p 1415 note 18, p 1446 note 22 

Appeal disposed of on merits 

Where appellant filed no brief, but 
the court’s action presents a ques¬ 
tion of fundamental error, the appeal 
will ]»e disposed of upon the merits 
Tex —Hernandez v. Alamo Motor Co., 
Civ App , 299 S.W. 272. 

rindlngs not authorising Judgment 

W’here no brief is served or filed, 
and it is determined that appellant 
Is not entitled to have a case settled 
and allowed, no question can be rais¬ 
ed on appeal other than that the find¬ 
ings of fact do not authorize the 
Judgment. 

Minn.—Francis v. Heberle. 161 N.W. 
783, 136 Minn. 463. 
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mndamental error 

(1) "Fundamental error” in this 
connection Is an error which directly 
and adversely affects interest of pub¬ 
lic generally, as that Interest is de¬ 
clared in statutes or constitution of 
the state. 

Tex—Kirkman v. Alexander, Civ. 
App, 280 S.W.2d 365, error refused 
no reversible error. 

(2) Assignments of error in in¬ 
structing verdict and excluding testi¬ 
mony do not present error apparent 
on the face of the record and there¬ 
fore cannot be considered as funda¬ 
mental error. 

Tex.—Ludtke v. Houston Lumber & 
Building Co., Clv.App., 6 S.W 2d 
802. 

(3) Failure to allege the value of 
mortgaged property in a foreclosure 
action in a county court is funda¬ 
mental error. Justifying reversal, 
without statement of facts or briefs 
Tex—McLaran v. Trinity Furniture 

Co., Civ App., 296 S.W. 297. 

(4) Where the evidence raises a 
material issue, to direct a verdict for 
defendant, is fundamental error and 
reviewable, in the absence of brief 
Tex—Moody v Early-Foster Co , Civ 

App, 246 S W. 1087, error dl.srniss- 
ed Early-Foster Co. v. Moody, 27s 
S W. 1114, 114 Tex. 581. 

(5) Failure of a Judgment to fol¬ 
low either the pleadings or the ver¬ 
dict is an error apparent on the fact- 
of the record, which must be consid¬ 
ered although not presented by brief.s 
timely filed. 

Tex—Metting v. Metting, Civ App , 
261 S.W. 151, modified on other 
grounds 262 S W. 188. 

(6) An error which can only be 
found by an inspection of the state¬ 
ment of facts is not such an error as 
is apparent upon face of record, 
which, If fundamental, will be con¬ 
sidered by the appellate court in tin* 
absence of briefs filed by appellant. 
Tex.—Chapman v. Reid, Civ.App., 260 

S.W. 955 

(7) A plea of privilege is not fun¬ 
damental in nature so that a denial 
of it would constitute fundamental 
error apparent of record and warrant 
review by an appellate court, al¬ 
though no brief was filed by appel¬ 
lant. 

Tex—Dillard v. W. R. Kyser & Co., 
Clv.App., 249 SW. 888. 

(8) The sustaining by the trial 
court of a general demurrer to an 
answer setting up a good defense, 
constitutes fundamental error, which 
the appellate court may notice with¬ 
out any brief. 

Tex.—Dickerson v. McConnon & Cc., 
Clv.App., 248 S.W. 1084. 
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errors exist, and that the judgment is correct,^^ appeal in accordance with the letter of the rule, but 
or that any errors have been waived.** Under such adjudge that appellant should pay the costs up to 
circumstances, unless errors are patent on the record date, and that an order previously entered continu- 
before the court,** a reversal is impossible,*® and ing the case for oral argument will stand.** Also, 
the reviewing court will not seek to detect errors the appeal may not be dismissed for want of prose- 
not patent on the face of the record,*^ nor will the cution on appellant’s failure to file a brief, where ap- 
judgment be reviewed except for fundamental er- pellee files a brief for an investigation to assess 

damages for delay.** 

It must be remembered, however, that the effect of 

a failure to file briefs is dependent on the circum- under the statutes and rules, in a proper case 

stances of the particular case; accordingly, in a appellant is not required to file a brief, his failure 
proper case, the appeal may be dismissed without to do so will not subject him to any penalty,** al- 
prejudice;** or the court may refuse to dismiss the though it may limit the scope of review,**** and 


(9) A ruling: sustaining: exceptions 
to a petition and dismissing the ac* 
tion, which in eltect is a ruling that 
the petition states no cause of action, 
if error, is fundamental error. 

Tex.—Schulz v. Davis, Civ.App., 207 
S.W. 634, error refused. 

(10) An action in sustaining a gen¬ 
eral demurrer to appellant’s petition 
is fundamental in nature, requiring 
consideration on appeal, even in the 
absence of briefs. 

Tex.—^Wakefield v. Burchers, Civ. 
App., 4 S.W.2d 218—Parker v. 
American Sulphur & Fertilizer Co., 
Civ.App , 3 S.W.2d 124. 

(11) Where a creditor had the op¬ 
tion to accept notes as payment or 
security, a Judgment decreeing the 
creditor’s absolute title to the notes 
involved fundamental error to the ex¬ 
tent that it also gave a money re¬ 
covery. 

Tex—Metropolis Co v. Texas Pub¬ 
lication House, Civ.App., 44 S.W.2d 
403 

Znsnfllcleiioy of pleadings 

Rendition of a Judgment for an 
attorney against a client, based on 
conflicting and indeflnite flndlngs that 
the client was to pay fees on the 
entry of final Judgment in pending 
suits filed for him by the attorney, 
and findings that the fees were pay¬ 
able on demand which was made 
“about one year or more ago’’ was 
“fundamental error’* which could be 
reversed by the reviewing court al¬ 
though the client filed no brief. 

Tex—French v. Hill, Civ.App., 69 S. 
W2d 828. 

Wrong theory 

Where a case is tried on the wrong 
theory, the error is fundamental, and 
roQuires reversal of the Judgment, al¬ 
though no briefs are filed. 

Tex—Bason v. Bason, Civ.App., 260 
S.W. 687. 

If there are two Appellants, only 
one of whom briefs the case, which 
brief discloses fundamental error as 
to both, the Judgment will be re¬ 
versed as to both. 

Tex.—Texas Creosoting Co. v. Sims, 
Civ.App., 81 S.W.2d 666. 
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47. Ky.—Pratt v. Sandy Ridge Lands 
Corp., 189 S.W.2d 728, 800 Ky. 626 
—City of Jackson v. Jackson Wa¬ 
terworks, 180 S.W.2d 656, 297 Ky. 
616—Skaggs V. Elkhorn Coal Corp., 
180 S.W.2d 88, 297 Ky. 330—-Brown 
v. Thompson, 148 S.W.2d 285, 286 
Ky. 410—Huff V. Begley. 68 S.W.2d 
606, 248 Ky. 455—Clay County v. 
First Nat. Bank, 31 S.W.2d 927, 236 
Ky. 668—Whitt v. Pikeville Nat. 
Bank, 6 SW.2d 1073, 224 Ky. 648— 
Hunt V. Pikeville Nat. Bank, 292 S. 
W. 327, 218 Ky. 766—Guardian Life 
Ins. Co. V. Zimllch, 260 S.W. 139, 
198 Ky. 616—^Walker v. American 
Snuff Co., 210 S.W. 172, 183 Ky. 691 
—Minor v Gordon, 209 S W. 627, 
183 Ky. 689—Spradlin v. Spradlin, 
186 S.W. 838, 170 Ky. 297—Com¬ 
monwealth V. Lexington & E. Ry. 
Co, 180 S.W, 632, 167 Ky. 442— 
Continental Ins. Co. v Ramsey, 
169 SW 865, 160 Ky 441 

La.—Isaac Bell, Inc. v, Wofford, App., 
166 So 41. 

Mo —Caldwell v. St. Louis Public 
Service Co., 276 S.W.2d 288 

48. Ky—Minor v. Gordon, 209 S.W. 
627, 183 Ky. 689—Continental Ins 
Co. V, Ramsey, 169 S.W. 866, 160 
Ky, 441. 

49. La.—Saenger-Ehrlich Enterpris¬ 
es V. Stephens, 120 So. 778, 10 La. 
App. 188. 

50. Iowa.—Crawford County State 
Bank v. Nicholson, 226 N.W. 36. 

61. Ky—Brown v. Thompson, 148 S. 

W.2d 286, 286 Ky. 410. 

La.—Stephenson & Hand v. Shreve¬ 
port Natatorium & Amusement Co., 
127 So, 427, 18 La.App. 160— 

Blasdel v. McElroy, 7 La.App. 109. 
Merits oaa&ot be determined 

In the absence of briefs, the appel¬ 
late court, on motion to affirm a Judg¬ 
ment, is not authorized to search the 
record to determine the merits, but 
will take the specific facts as found 
by the trial court. 

Tex.—Brown v. Spector, Civ.App., 70 
S.W.2d 478. 

58. Tex.—^Fowlkes v. Fowlkes, Civ. 
App., 138 S.W.2d 241—Thomas v. 
Mullins, Civ.App., 127 S.W.2d 569, 
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reversed on other grounds 160 S. 
W.2d 83, 136 Tex. 216—Beckmann 

V. Beckmann, Civ.App., 122 S.W. 2a 
1117, error dismissed—Black v. Am¬ 
is Lumber & Wrecking Co., Civ. 
App., 84 S.W.2d 877—French v. Hill, 
Civ.App., 69 S.W.2d 828—Fidelity 
Union Casualty Co. v. Borden, Civ. 
App., 60 S.W.2d 465—^Anderson v. 
Cox, Civ.App., 46 S.W.2d 839— 
Metropolis Co. v. Texas Publica¬ 
tion House, Civ.App., 44 S.W.2d 403 
—Pelfrey v. Jordan, Civ.App., 87 S. 

W. 2d 189—Farmer v. Burroughs 
Adding Mach. Co, Civ.App., 29 S.W. 
2d 804—Holmes v. Citizens’ Nat. 
Bank of Jasper, Civ.App., 24 S. 
W.2d 77—Burkett v. Wright, Civ. 
App., 293 S.W 316—Treadwell v. 
Austin, Civ.App, 284 S.W. 228. 
Appellate court will inspect record 

for fundamental error even though 
no briefs have been filed. 

Tex.—Eanes v. Haynes, Civ.App., 185 
S.W.2d 190—Headstream v. Man- 
gum, Civ.App., 129 S.W 2d 1166— 
Travelodge Corp v. Schwake, Civ. 
App, 126 S.W.2d 623—Shropshire 
V. Wolters, Civ App., 106 S.W.2d 
436, error dismissed. 

53. Ky.—Bain v G. W. McAlpin Co., 
82 S W. 176, 17 Ky L. 676. 

64. Ky.—Louisville Home Tel. Co. v. 
Gasper, 90 S W. 1071, 122 Ky. 86, 28 
Ky.L. 1031. 

65. Tex.—Harlan v. First State 
Bank of Sterling City, Civ.App., 286 
S.W. 694. 

Prayer for damages opens reoord 

Although ordinarily an appeal will 
be dismissed for want of prosecu¬ 
tion for appellant’s failure to file a 
brief, it may be considered on appel¬ 
lee filing a brief praying for affirm¬ 
ance with dcunages. as such prayer 
opens the entire record for the deter¬ 
mination of error. 

Tex—Levine v. Cullum Boren Co., 
C1V.APP., 268 S.W. 894. 

66. Tex.—Alf Bennett Lumber Co. v. 
Fall, Civ.App., 167 S.W. 209. 

56.6 Grant or denial of temporary 
injunction 

(1) Under statute providing that 
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under some statutes and rules, if appellant’s counsel 
appears and orally argues the case, it will not be 
dismissed for failure of appellant to file briefs.57 

One submitting an appeal on briefs filed on an¬ 
other’s separate appeal cannot claim that the review¬ 
ing court overlooked points favorable to him in the 
other’s brief.®® 

b. Default of Appellee, Respondent, or Defend¬ 
ant in Error 

The effect of appellee’s failure to file a brief depends 
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on the statutes and rules of court, and on the particular 
circumstances. 

As is the case of the effect of a failure of appel¬ 
lant to file a brief, as discussed in the previous subdi¬ 
vision of this section, the effect of appellee’s failure 
to file a brief depends on the statutes and rules of 
court in the particular jurisdiction, and the cir¬ 
cumstances of the particular case.®®*®® Generally 
the disposition of the case lies within the discre¬ 
tion of the appellate court.®® Accordingly, where 
appellee fails to file a brief, the court may consider 
the cause on its merits,®® on the record before the 


an appeal from an interlocutory or¬ 
der grrantinff or denying: a temporary 
Injunction may be heard on bill and 
answer and such affldavitB and evi¬ 
dence as may have been considered 
by trial judge and that neither party 
need file briefs, the appellate court's 
duty in absence of briefs or assign¬ 
ments of error is limited to deter¬ 
mining whether according to bill and 
answer and such affidavits and evi¬ 
dence. If any, as may have been ad¬ 
mitted by trial judge, the order was 
not proper. 

Tex.—^Hotel & Restaurant Employees' 
International Alliance & Bartend¬ 
ers’ International League of Ameri¬ 
ca V. Longley, Clv.App., 160 S.W.2d 
124. 

(2) Necessity of briefs in appeals 
from orders granting or denying tem¬ 
porary injunctions see supra § 1312. 
67. Idaho.—Havlick v. Davidson, 100 
P. 91, 16 Idaho 787. 

6& Cal.—Fink v. Weisman, 18 P.2d 
961, 129 C.A. 305, 132 C.A, 724, af¬ 
firmed in part 23 P.2d 438, 132 C.A. 
724. 

58.50 Ky.—Allen v. Murphy, 256 S. 
W2d 23 

Ohio.—Hale Furniture Co. v. Mark- 
ley. App, 48 N E 2d 131, first case. 
Wis.—Long v. Wallmow, 277 N.W. 
704, 226 Wis. 660. 

Sole authorising court to psnaliis a 
party for failure to file briefs has 
been held to relate only to failure of 
appellant to file his assignment of er¬ 
ror, briefs, or bill of exceptions, but 
not to apply to failure of appellee to 
file answer brief. 

Ohio—Waller v. Leach, App., 64 N.E. 
2d 80. 

59. Cal —Baldwin v. Baldwin, 163 P. 
2d 667, 67 C.A 2d 176—Ramacciotti 
V. Galiano, 137 P.2d 722, 69 C.A.2d 
8 . 

Idaho.— Corpus Juris Secundum cited 
in Hanson v. De Coursey, 166 P.2d 
261, 262. 66 Idaho 631. 

Ind.—Gilbert v Harges, App., 199 N. 
E. 424, 101 lnd.App. 394—Olczak v. 
Marche]ewicz, App., 188 N.E. 790, 
98 lnd.App. 244. 

Ky.—Allen v. Murphy, 266 S.W.2d 23 
—Corpus Juris Beoundum cited In 
Skaggs V. Ohio Valley Rock As¬ 


phalt Co., 166 S.W.2d 1005, 1006, 292 
Ky. 768 

Miss— W. T. Raleigh Co v. Arm¬ 
strong, 140 So. 627, 165 Miss. 380. 
Mo.—In re Duren, App . 196 S W 2d 
746, reversed on other grounds 200 
S.W.2d 343, 366 Mo. 1222, 170 A.L. 
R. 391. 

Okl.—^U. S. Fidelity & Guaranty Co. 
V. Kern. 62 P 2d 1173, 178 Okl. 370 
—Oklahoma Consol. Petroleum Co 
V. Swoveland, 204 P. 282, 86 Okl 
L9. 

Tex.—Minchen v. Klmmel, Clv.App , 
210 S.W 2d 644. 

8 C.J. p 1447 note 41. 

"There seems to be no uniform 
rule of procedure in the various ap¬ 
pellate courts of the several states 
as to what shall be done when the ap¬ 
pellee makes no oral argument and 
files no brief. Some of them hold 
that such default on appellee’s part 
will be taken as a confession of the 
errors assigned and of the statement 
of facts, and citations of law, in ap¬ 
pellant's brief and argument, and the 
Judgment will thereupon be reversed 
as a matter of course. Other courts 
have said that they will to an extent 
disregard the default of the appellee 
and will determine the case on the 
merits; but even those courts have 
generally said that they will not de¬ 
vote any extended or laborious ef¬ 
forts to search out from the record 
the facts or the theories upon which 
an affirmance may be based, and have 
called attention to the liability to er¬ 
ror, and to the danger of bringing 
forward and in acting upon points or 
theories that were not presented or 
passed upon in the trial court And 
sometimes the obvious point has been 
made that an appellee has no right to 
call upon the court to brief his case 
for him, for this would be to call up¬ 
on the court to act first as attorneys 
for appellee, and, when that func¬ 
tion has been performed, then as 
judges to decide the case. We shall, 
in this court, at our discretion, on de¬ 
fault of appellee, take one or the oth¬ 
er of the following two courses: (1) 
When the record is complicated or of 
large volume, and the case has been 
thoroughly briefed by appellant with 
a clear statement of the facts, and 
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with apt and applicable citations of 
authorities, so that the brief makes 
out an apparent case of error, we will 
not regard ourselves as obliged to 
look to the record or to search 
through it to find something by which 
to avoid the force of appellant’s pres¬ 
entation, but will accept appellant's 
brief as confessed and will reverse. 
Or (2) when the record is in such 
condition that wo can conveniently 
examine it, and when upon an exam¬ 
ination we can readily perceive a 
sound and unmistakable basis or 
ground upon which the judgment may 
be safely affirmed, we will take that 
course and afi^irm, thereby to that ex¬ 
tent disregarding the default of ap¬ 
pellee. But when, taking into view 
the argument presented by appel¬ 
lant, the basis or grounds of the Judg¬ 
ment, and the facts in support of it 
are not apparent, or are not such that 
the court could with entire confidence 
and safety proceed to affirmance, the 
judgment will be reversed without 
prejudice " 

Miss—^W T Raleigh Co. v. Arm¬ 
strong, 140 So. 627, 165 Miss. 380 
The court Is not required to oon. 
elder case in absence of brief from 
appellee 

Ind—American Steel Foundries v. 
Wilson, 111 N.E 2d 476, 123 Ind. 
App 385. 

Court will regard with disfavor the 

failure of a respondent to assist the 
court by means of an answering 
brief. 

Cal.—James v. James, 270 P 2d 538, 
125 C.A.2d 417. 

La.—Dealers Bldg. Material Supply 
Co. V. Campbell, App., 89 So.2d 419. 

60. Ala—Tri-City Gas Co. v. Brit¬ 
ton, 160 So 896, 230 Ala 283. 

Department of Indus Relations 
V. Savage, App., 82 So 2d 435 
Cal.—Baldwin v. Baldwin, 153 P.2d 
567, 67 C A 2d 175 

Fla—Ivey v. Hunter, 170 So. 619, 126 
Fla. 187. 

Ill —Country Mut. Cas Co. v. Van 
Duzen, 118 NE2d 852, 351 Ill.App. 
112—<Jlty of Mascoutah v. Donner, 
246 Ill.App 233—Lang v. Smith, 
238 III App 196—Elchelberger v. 
Robinson, 233 Ill.App, 679. 
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court, and appellant's brief,and, although ques- ticular case may be such as to warrant a departure 
tions unnecessary to the disposition of the cause from the rule,®^*® generally, appellee's failure to file 

need not be determined,®^ if no error appears, the a brief is considered as equivalent to a confes- 

judgment may be affirmed.®^ 64 warranting or justifying the court 

Although the circumstances involved in a par- in entering a judgment or decree of rever- 


Ind.—Ralston v. Ryan, 29 N.E 2d 202, 
217 Ind. 482—Bryant v School 
Town of Oakland City, 171 NE. 378, 
202 Ind. 264, rehearing denied 173 
N.E. 268, 202 Ind 254. 

City of Connersvllle v. Adams, 
105 N.E 2d 912, 122 Ind App. 681— 
Sheldmyer v. Bias, 46 N E 2d 347, 
112 Ind App. 622—Gilbert v. Har- 
gCFi, 199 NE 424, 101 Ind.App. 394 
—Olczak V Marchelewicz, 188 N.E. 
790, 98 Ind App. 24 4—Huesoman v. 
Neaman, 187 NE 69G, 97 Ind App 
686—Dodgem Corporation v. D. D 
Murphy Shows, 183 N.E, 699, re¬ 
hearing denied 186 NE 169, 96 Ind. 
App 325—Schwab v Schmal, 183 N. 
E 328, 95 Ind App 224—Buillngton 
V. Garrett, 178 NE 186, 93 Ind App 
272—Marion Maiieable Iron Works 
V. Baldwin, 146 N.E 669, 82 Ind 
App. 206. 

La —Burden v. Peoples’ Homestead 
& Savings Ass’n, App, 167 So 487 
N .T.— Oorpns Juris Secundum cited 
In Peschek v Teisscre, 104 A.2d 68, 
60, 30 N J Super 248 
Ohio—Hale Furniture Co v Mark- 
ley, App, 48 N E 2d 131, first case 
Tex—Straconcr v Steele, Civ App , 
240 SW2d 607—Lane v. Mangum, 
Civ App, 203 SW2d 946—Refugio 
Lumber Co v Bailey, Civ App , 172 
S W 2d 133, error refused 
3 C J p 1446 note 34. 

PuhUc’B interest involved 

(1) Where the real defendant in 
error appears to be a county or mu¬ 
nicipality whose citizens are affected 
by the appeal and should be repre¬ 
sented by the proper ofllcial, the su¬ 
preme court will determine the appeal 
as though the county or municipality 
was represented by the proper officer 
and will not reverse the cause merely 
for failure of defendant in error to 
present a brief 

Okl.—Baker v. Braden, 24 P.2d 293, 
165 Okl 12 

(2) Where the state or any of its 
subdivisions or a public board or ad¬ 
ministrative agency is tlie respond¬ 
ent, reviewing court will demand a 
brief on behalf of respondent and de¬ 
fer hearing of the appeal until it is 
received. 

N.J —Peschek v. Teissere, 104 A. 2d 
68, 30 NJ Super 248 

61. Ala.—McLeod v Willard, 60 So 
2d 692, 267 Ala. 672 

Cal —Mason v. San-Val Oil & Water 
Co., 36 P 2d 616, 1 C 2d 670. 

Slaughter v. Dempsey, 162 P.2d 
843, 71 C A 2d 396—Baldwin v. Bald¬ 
win, 163 P.2d 667. 67 C.A 2d 176— 


Ramacclottl v. Gallano, 187 P.2d 
722. 59 C.A 2d 8. 

Ind—Sheldmyer v. Bias, 46 N.E.2d 
347, 112 Ind.App. 622. 

Mont—Broadwater v. Kendig, 261 P. 
264, 80 Mont. 516. 

Portion of appellant's brief not con¬ 
sidered 

Where respondent flled no brief, 
certain portions of appellant’s brief 
with respect to one of affidavits 
would not be considered where it ap¬ 
peared and was admitted that a state¬ 
ment quoted therein as appearing in 
respondent’s affidavit was not of rec¬ 
ord on appeal. 

Cal —Baldwin v Baldwin, 163 P.2d 
667, 67 C A.2d 176. 

62. Ala—Stewart v. Hill, 96 So. 429, 
209 Ala 467. 

3 C J. p 1447 notes 39, 40. 

63. Arlz —Tarhell v. Rivera, 261 P. 
663, 31 Arlz 214 

Cal —Baldwin v Baldwin, 163 P.2d 
667, 67 C A 2d 175 

Fla—Ivey v. Hunter, 170 So. 619, 126 
Fla 137. 

Mo—O’Neill v City of St. Louis, 239 
S W 94, 292 Mo 666. 

Conaghan v Dean, App, 96 S.W. 
2d 924 

Okl —Siler v. Kennedy, 222 P. 252, 
97 Okl 271—Wilkinson v. Criswell, 
220 P 477, 93 Okl 261—Mogul Min¬ 
ing Co V. Smith, 220 P. 475, 93 Okl. 
224—Oklahoma Consol Petroleum 
Co V. Swoveland, 204 P 282, 86 
Okl 19—Noble Bros. v. Ballew, 158 
P 906, 69 Okl 90 
3 C J p 1447 note 47. 

Affirmed in part 

Where appellee did not file brief, 
but purported brief and supplemental 
brief for appellants were of little as¬ 
sistance except in pointing out steps 
taken throughout the proceedings, re¬ 
viewing court affirmed in part and 
reversed in part, rather than revers¬ 
ing in all respects 

Ky —Preston’s Heirs v Preston, 180 
S W 2d 797, 279 Ky. 401. 

Failure to except 

Where the assignments of the 
plaintiff in error are that the find¬ 
ings and Judgment are not support¬ 
ed by the evidence, and no excep¬ 
tions are saved to findings of fact 
and conclusions of law requested of 
and made by the trial court, the su¬ 
preme court will not reverse the Judg¬ 
ment of the distrii t court 
Okl.—Simpson v. Hicks, 216 P. 940, 90 
Okl 207. 

Intervener’s failure to file briefs 
In an action to foreclose a mate¬ 
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rialman's Hen, failure to file appeal 
briefs on the part of defendants In 
error who had previously obtained 
Judgments against the debtor and 
whose Judgment liens were establish¬ 
ed on Intervention as coequal with 
that of plaintiff does not warrant re¬ 
versal, where their briefs would un¬ 
doubtedly be substantially similar to 
that of plaintiff. 

Okl.—Hawkins v. Central Foundry 
Co., 60 P.2d 686, 174 Okl. 397. 

63.5 Faot that important questions 

of law are Involved mav prevent the 
court from treating appellee’s fail¬ 
ure to file a brief as an abandonment 
of his case and a concession that ap¬ 
pellant's contentions are sound. 

Utah—Patton v. Evans, 69 P.2d 969, 
92 Utah 524, 112 A.L.R. 689. 

64. Ari*—Farrell v. Cooper, 296 P. 
2d 963, 80 Ariz 278—Mower v. 
Street, 288 P 2d 496, 79 Arlz 282— 
Alabam Freight Lines v Chateau, 
106 P.2d 332, 66 Ariz 148—Adkins 
V. Adkins, 8 P 2d 248, 89 Ariz. 530 
—Navarro v. State, 266 P. 114, 32 
Ariz. 119—Tarbell v. Rivera, 261 P. 
663, 31 Ariz 214—Arnett v. Hard¬ 
wick, 231 P 922, 27 Ariz 179— 
Hatch V. Leighton, 209 P. 300, 24 
Ariz. 300—Skelsey v Kuhn, 203 P. 
1082, 23 Arlz 367—Childs v Fred- 
erickson, 187 P. 673, 21 Ariz 248— 
Merrill v. Wheeler, 162 P. 869, 17 
Ariz. 348. 

Cal.—Fridman v. Pacific Outdoor Ad¬ 
vertising Co., 170 P 2d 67, 74 C.A.2d 

946. 

Ind.—Busick v. Barger, 102 N E.2d 
499, 230 Ind 198—Meadows v. Hick¬ 
man, 73 N E 2d 343, 225 Ind 146— 
Department of Treasury of State of 
Indiana v. Loose-Wiles Biscuit Co, 
47 N.E.2d 141, 221 Ind. 248—Sickels 
V. .ffitna Securities Co, 41 N E.2d 

947, 220 Ind. 347—Ralston v. Ryan, 
29 N.E 2d 202, 217 Ind 482—Slate 
V. Rousseau, 199 N E 687, 209 Ind 
468—Bryant v. School Town of 
Oakland City, 171 N E. 378, 202 
Ind. 264, rehearing denied 173 N E. 
268, 202 Ind 264—Boring v. Chica¬ 
go & E. R. Co, 113 NE. 294. 186 
Ind. 46, affirming 110 N E 646— 
Veit V. Windhorst, 110 N.E 666, 184 
Ind 361—Huddleston v. Huddle¬ 
ston, 110 N.E 980, 184 Ind 168— 
Eigclsbach v. Kanne, 110 N.E. 649, 
184 Ind. 62. 

Wilson V. Wilson, App., 131 N.E. 
2d 668—Milto V. Richardson, App.» 
131 N.E.2d 161—^Associates Inv. Co. 
V. Snyder, 83 N.E.2d 622, 119 Ind. 
App. 20—Huffman v. Huffman, 75 
N.E.2d 172, 117 lnd.App. 601-^ 
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sal,** although not requiring,a reversal, and any 
doubt entertained by the reviewing court as to what 
disposition should be made of the case will be re¬ 
solved against appellee.*^ 


While judgment may be reversed as a matter of 
course on appellee’s failure to file a bric^ under a 
statute or rule so providing,*'^•5 in the absence of a 
statute or rule otherwise providing reversal is not 


Sheldmyer v. Bias, 45 N.E.2d 847, 
112 Ind.App. 622—New York Cent. 
R. Co. V. Gardner, 24 N.E 2d 811, 
107 Ind.App 366—Goossens v. Jen¬ 
kins, 8 NE2d 1014, 103 Ind App. 
492—International Harvester Co. of 
America v. Helme, 8 N.E.2d 423, 
103 Ind App. 435—Hueseman v. 
Neaman, 6 N E 2d 723, 103 Ind.App. 
238—Gilbert v. Harges, 199 N E. 
424, 101 Ind App. 394—Avery v. 

Somscl, 192 N.E. 907, 99 Ind App 
470—Metropolitan Casualty Ins. Co. 
of New York v. S. J. Peabody Lum¬ 
ber Co., 192 N.E. 323, 99 Ind.App. 
307—Overman v. Cones, 189 N.E. 
899, 98 Ind.App. 350—Hueseman v. 
Neaman, 187 N.E. 696, 97 Ind.App. 
586—^Dodgem Corporation v. D. D. 
Murphy Shows, 183 N.E. 699, 96 
Ind.App. 325, rehearing: denied 185 
N.E. 3 69, 96 Ind.App. 326—Schwab 
V. Schmal, 183 N.E. 328, 96 Ind 
App. 224—Reiman v. Terre Haute 
Sav. Bank. 183 N.E 320, 96 Ind 
App. 367—Zaring: v. Home Stove 
Co, 183 NE. 133, 95 Ind App. 216— 
Campbell v. Glthens, 182 N.E. 100, 
94 Ind App 681—Mlnter v People’s 
Nat. Bank & Trust Co. of Sullivan, 
182 N E. 87, 96 Ind App 204—Adams 
V. Adams, 181 N.E. 638, 94 Ind App. 
606—Mooshy v. Kirman Rug: & 
Tradiner Corporation, 180 N.E 758, 
94 Ind App. 223—Seltenrig:ht v. 
Cook. 3 64 N.E 607, 88 Ind App. 447 
—Feldman v. Elmore, 163 N E 846, 
88 Ind App. 365, followed In Plenta 
V. Indiana Harbor Belt Railroad, 
167 N E 919, 90 Ind App. 712, and 
Schnieder v. Green, 168 N.E. 927, 
90 Ind App. 716—Dlnsmore v. 
Krelghbaum, 151 NE 436. 85 Ind 
App. 168—Jordan v. Peacock, 160 
N.E 60, 84 Ind App. 86—Hensley v 
Relchart, 147 NE 736, 83 Ind.App 
336—New York. C. & St. L. R, Co 
V. Town of Mentone, 130 N.E. 463, 
76 Ind.App. 319—^Wasman v. Dye, 
126 N.E 436, 73 Ind.App. 11—Pe¬ 
ter Hand Brewing Co. v. Stamper, 
124 N.E. 876, 71 Ind.App. 361— 
Public Utilities Co. v. McDonald, 
122 N.E. 11, 69 Ind.App. 403. 

Ky.—^Allen v. Murphy, 266 S.W.2d 
23. 

La.— Oorpiui Juris Seoundiun auoted 

in Reeves-Morgan Funeral Home v 
Morgan, App , 175 So. 164, 156 
Miss.—Gulf, M. & O. R. Co. v. Web¬ 
ster County, 13 So.2d 644, 194 Miss 
660 . 

Appellant mnst show error 

Appellee’s failure to die briefs will 
not be treated as a confession of er¬ 
ror, where no error is in fact pre¬ 
sented by appellant's briefs. 

Ind.—Goossens v. Jenkins, 8 N.E. 2d 


1014, 103 Ind.App. 492—Keeley v. 
Bradford. 113 N.E. 748, 62 Ind. 
App. 683. 

Tailnre to appear and tile brief 

deemed confession of error. 

Arlz.—Tomlinson v. Gibson, 99 P.2d 
485, 65 Arlz. 168 

Xn absenoe of brief or oral argn- 

xnent by appellee, appellate court may 
accept appellant’s brief as confessed. 
Miss—Anderson v. Rleveley, 67 So.2d 
249, 218 Miss. 211. 

Assumptions of abandonment and 
merit 

(1) Where the respondent fails to 
die a brief the appellate court may 
assume he has abandoned any at¬ 
tempt to support the Judgment. 

Cal.—Ramacclottl v Galiano, 137 P. 
2d 722, 69 C A.2d 8—Zeiglcr v. Bon- 
nell, 126 P 2d 118, 62 C.A 2d 217. 

(2) Court may further assume that 
the points made by appellant for re¬ 
versal are meritorious. 

Cal —Yarbrough v. Yarbrough, 301 
P.2d 426—Postin v Griggs, 161 P 
2d 887, 66 C A 2d 147—Ramacclottl 
V. Galiano, 137 P 2d 722, 69 CA.2d 
8 . 

(3) This is especially true where 
the appellee suggests no theory or 
grounds on which the judgment may 
be sustained. 

Cal.—Greer v. Freitas, 162 P.2d 15, 
66 C.A 2d 336—Bendlage v. Kohl- 
saat, 128 P.2d 691, 54 C A 2d 136. 
Prssiunption ns to appellant’s brief 
There is a presumption that ap¬ 
pellant's brief and abstract correctly 
state the facts, on appellee’s failure 
to die a brief. 

Ill.—Koban v. Gordon Supply Co., 253 
Ill.App 669. 

65. Arlz.—^Alabam Freight Lines v. 

Chateau, 106 P 2d 332, 56 Arlz 148. 
Ill.—Ohnsteln v. Levy. 109 NE2d 
923, 349 Ill App. 161—Gill v Lew- 
in, 63 NE2d 336, 321 Ill App 633 
—Barton v. Barton, 47 N K 2d 496, 
318 Ill.App 68—City of Eldorado v. 
Eldorado Water Co, 7 N E 2d 81, 
289 Ill.App 627—C. I T. Corpora¬ 
tion V. Blackwell, 281 Ill App. 604— 
City of Mascoutah v. Donner, 245 
Ill.App. 233—Lang v. Smith, 23S 
Ill App. 196—Eichelberger v. Rob¬ 
inson, 233 Ill.App 579—Eckels v. 
Pocorra, 208 Ill App 20—Wheeler 
V. Southern Ry Co , 207 Ill.App 664 
—Richland Milling Co. v. Lane 
Bros. & Erwin, 206 Ill.App. 476— 
Maunie Banking Co. v. Eplin, 206 
Ill.App. 90—Donahue v. Wheeling 
Mold & Foundry Co., 206 Ill.App. 
301—January v. Metropolitan Life 
Insurance Co., 203 llLApp. 127—La 
Salle Extension University v. Stelle, 
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203 Ill.App. 97—Turner v. Paige, 
194 Ill.App. 203—Pavey v. Pavey, 
103 Ill.App. 689. See Superior 
Chemical & Engineering Co. v. Gem 
City Hotel Co., 223 Ill App. 648— 
McKnelly v. Conley, 210 Ill.App. 
609—McClelland v. Clayton, 207 Ill. 
App. 676. 

Ind.—Busick v. Barger, 102 N.E 2d 
499, 230 Ind 198—Meadows v. Hick¬ 
man, 73 N.E.2d 343, 226 Ind. 146— 
Pinerty v. Bryan, 16 N.E.2d 882, 

■ 214 Ind. 570—City of Shelbyvllle 
V. Adams, 114 N B. 1, 186 Ind. 826. 

Sheldmyer v. Bias, 46 N.E.2d 347, 
112 Ind.App. 622. 

Ky.—Allen v. Murphy, 266 S W 2d 23 
—^Andrews v. Varvel, 236 S.W.2d 
914, 314 Ky 627. 

La— Oorpns Justs Secnndnm quoted 

la Reeves-Morgan Funeral Home v. 
Morgan, App, 176 So. 154, 166— 
Succession of Chinn, 7 La.App. 695 
3 C.J. p 1446 note 33, p 1447 note 43. 

68> Ind.—Bryant v. School Town of 
Oakland City, 171 N.E 378, 202 Ind 
254, rehearing denied 178 N.E. 268, 
202 Ind 264. 

Sheldmyer v Bias, 45 NE.2d 347, 
112 Ind.App 622—Hershberger v 
Bollman, 42 N.E 2d 389, 111 Ind 
App 687—Illinois Pipe Line Co v. 
Indiana Statewide Rural Electric 
Membership Corp., 24 NE.2d 805, 
107 Ind App 372—Schwab v. 
Schmal, 183 N.E. 328, 96 Ind App. 
224—Drayton v City of Rushvllle, 
120 NE 48, 68 Ind App 238— 

Commercial Union Assur. Co., Lim¬ 
ited of London England v. Schu- 
mokcr, 119 N E. 532, 71 Ind.App. 
526 

La— Corpus Juris Secundum quoted 

lu Reeves-Morgan Funeral Home v. 
Morgan, App., 175 So. 154, 156. 

3 C.J. p 1447 note 48. 

67. Ariz —Alabam Freight Lines v. 
Chateau, loG P 2d 332, 66 Ariz. 148 
—Rico Consol Mining Co. v. Rico 
Exploration Co, 204 P. 138, 23 
Ariz 389. 

I..a —Corpus Juris Seouadum cited la 

Rt*eves-Morgan Funeral Home v. 
Morgan, App, 175 So. 164, 156. 

67.6 Wls—Gas & By-Product Coke 
Workers Local Union No. 12018 v. 
Wisconsin Employment Relations 
Board. 12 N.W 2d 36, 244 Wls. 268 
—Long V. Wallmow, 277 N.W. 704, 
226 Wis. 660. 

Coart would aot exercise nathorltj 

to reverse judgment favoring partic¬ 
ular party for party's failure to sub¬ 
mit brief or oral argument on appeal, 
where facts and law with respect to 
that party were identical with facta 
and law applicable to party who did 
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a matter of right.®^*i® The rule that the appellee^® reversed for such failure necessarily depends on the 
failure to file a brief amounts to a confession of sound judgment of the court as to the particular case 
error and permits reversal is not declared in the then under consideration.®® 

interest of an appellant but for the protection of the accordance with these rules, where, on ex¬ 

court in order to relieve it of the burden of con- amination of the record and appellant's brief, it 
troverting the arguments and contentions advanced appears that a debatable issue is raised,*^® or where 
for reversal,®® and whether or not a case shall be appellant shows prima facie error,the judgment 


present case on appeal and results 
should not differ. 

Wls.—London & Lancashire Indem 
Co. V. Allen. 74 N.W.2d 798. 272 
Wls. 75. 

67.10 Ind.—Sheldmyer v. Bias, 45 N. 

E.2d 347. 112 Ind.App 622. 

La— Corpns Juris Secuadum anoted 
In Keeves-Morgan Funeral Home v. 
Morgan. App., 175 So. 164. 156. 

68 . Ind.—Meadows v. Hickman, 78 
NE2d 343, 226 Ind. 146—Miller v. 
Julian. 72 N.E. 588. 163 Ind. 682. 

Wilson V. Wilson, App, 131 N.E. 
2d 668—Milto V. Richardson, App.. 
131 N.E.2d 151—Board of Com’rs of 
Clark County v. Peyton, 129 N.E.2d 
372, 126 Ind.App. 643—Huffman v. 
Huffman, 75 N.E 2d 172, 117 Ind. 
App. 601. 

La.— Corpus Juris Beoundum guotsd 

in Reeves-Morgan Funeral Home v. 
Morgan. App.. 176 So. 154, 15G. 

3 C J p 1446 note 36. 

Extensive research not court function 
It is not the function of the appel¬ 
late court to practice cases for liti¬ 
gants. or to Initiate extensive re¬ 
search for the benefit of parties who 
do not consider their case of suffi¬ 
cient Importance to give the court 
assistance in reaching the proper de¬ 
cision. 

Ky—Allen v. Murphy, 265 S W.2d 23. 

69. Ind.—Meadows v. Hickman, 73 
N.E 2d 343, 226 Ind. 146. 

Wilson V. Wilson, App , 181 N.E. 
2d 668—Milto v. Richardson, App., 
131 N.E.2d 161—Board of Com'rs 
of Claik County v. Peyton, 129 N. 
E 2d 372, 126 Ind App. 643—Farm¬ 
ers Mut. Hail Ins. Co. of Iowa v. 
Ewen, 126 N.E.2d 776, 126 Ind App. 
436—Hanrahan v. Knickerbocker, 
72 NE 1137, 35 Ind.App 138. 

La.—Corpus Juris Sscundum quoted 
in Reeves-Morgan Funeral Home 
V. Morgan, App., 175 So. 164, 156. 
3 C.J. p 1446 note 37. 

70. Arlz—Farrell v. Cooper, 296 P. 
2d 963, 80 Ariz. 278—Adkins v. Ad¬ 
kins, 8 P.2d 248. 39 Arlz. 630— 
Navarro v. State, 266 P. 114, 32 
Ariz. 119—Hatch v. Leighton, 209 
P. 300, 24 Ariz. 300—Skelsey v. 
Kuhn, 208 P. 1082, 23 Ariz. 867— 
Childs V. Frederickson, 187 P. 673, 
21 Ariz. 248—Merrill v. Wheeler, 
162 P. 869, 17 Ariz. 848. 

Cal.—Duisenberg-Wichman & Co. v. 
Johnson, 10 P.2d 1010, 123 C.A. 
126—^Duisenberg-Wichman A Co. 


V. Johnson, 7 P.2d 1081, 120 C.A 
227. 

Pailure to appear 

(1) Where appellee failed to enter 
an appearance or file a brief and a 
debatable question was raised by ap¬ 
peal. and no reasonable excuse was 
shown for failing to appear and an¬ 
swer, case would be reversed. 

Ariz—Tomlinson v. Gibson, 99 P.2d 
486, 66 Arlz. 168. 

(2) So, where plaintiff appealed 
from order granting defendant a new 
trial, and filed assignments of error, 
which raised debatable question and 
defendant without reasonable excuse 
entered no appearance and filed no 
answering brief, order for new trial 
was held set aside. 

Ariz.—Welch v United Mut. Ben. 
Ass*n, 60 P.2d 931, 48 Ariz 178. 

71. III.—Glos V. Hallowell, 60 NE. 
62, 190 Ill. 66. 

Ind.—State ex rel. Board of Medical 
Registration & Examination v. 
Stucker, 111 NE2d 714, 232 Ind. 
76—Meadows v. Hickman, 73 N.E. 
2d 343, 226 Ind. 146—Reod v. 

Brown, 19 N.E 2d 1015, 21.6 Ind 
417—Hoosier Nat. Life Ins Co v. 
Gary Electric Co, 17 N E 2d 86, 
214 Ind 697—Bryant v. School 
Town of Oakland City, 171 NR. 
378, 202 Ind. 254, rehearing denied 
173 N.E. 268, 202 Ind 254—Pitts¬ 
burgh, C., C. & St L R Co. V. 
Linder, 146 N.E. 885, 195 Ind 569— 
Deatrick v. Lawless, 139 NE 587, 
193 Ind 82 V. 

Wilson V. Wilson, App, 131 N.E 
2d 668—Milto v. Richardson, App, 
131 N.E 2d 161—Board of Com’rs 
of Clark County v Peyton, 129 N. 
E.2d 372, 126 Ind App. 643—Farm¬ 
ers Mut. Hall Ins. Co. of Iowa v. 
Ewen, 126 NB2d 776, 126 Ind 
App 436—Brown v. Montgomery, 
125 N.E.2d 37, 125 Ind App 396— 
Consolidated Holding v Anweiler, 
122 N.E.2d 906, 125 Ind App 142— 
Vendome Hotel v. Gibson, 106 N.E. 
2d 464, 122 Ind.App. 604—City of 
Connersvllle v. Adams, 105 N.E 2d 
912, 122 Ind.App. 581—Moore v. 
Hill, 102 NE.2d 208, 121 Ind App. 
686—Baker v. Baker, 100 NE.2d 
900, 121 Ind.App. 664—City of Con- 
ncrsville v. Adams, 98 N.E 2d 230, 
121 Ind.App. 863—Moore v. Hill, 
App., 96 N.E.2d 128—Poyser v 
Walker, 94 N.B.2d 272, 120 Ind. 
App. 718—^Associates Inv. Co. v. 
Snyder. 88 N.E 2d 622, 119 Ind.App. 
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20 —Whallon v. Wood, 77 NE.2d 
913, 118 Ind App. 163—Huffman v. 
Huffman, 76 NE.2d 172, 117 Ind. 
App. 601—Sheldmyer v. Bias, 46 N. 
E 2d 347, 112 Ind.App. 622—Illinois 
Pipe Line Co. v. Indiana Statewide 
Rural Electric Membership Corp.. 
24 N.E.2d 806, 107 Ind.App. 372— 
Brown v. Board of Children’s 
Guardians of Hamilton County, 10 
N.E 2d 289, 104 Ind App 69—San¬ 
ders V. Reed. 8 N.E 2d 1012, 103 Ind. 
App 474—Gilbert v. Ilarges, 199 N. 
E. 424, 101 Ind App. 394—Avery v. 
Somsel, 192 N.E. 907, 99 Ind.App. 
470—Metropolitan Casualty Ins. 
Co. of New York v. S. J. Peabody 
Lumber Co, 192 N.E. 323, 99 Ind. 
App. 307—Grant County Lumber 
Co. V. MarJey, 192 N E. 110, 100 
Ind App. 42—Overman v. Cones, 
1S9 N.E. 399, 98 Ind.App. 350— 
Doddridge v. American Trust & 
Savings Bank, 189 N.E 165, 98 
Ind.App. 334—Olczak v. Marchele- 
wlcz, 188 N.E. 790, 98 InclApp. 
244—Hueseman v. Neaman, 187 N. 
E. 696, 97 Ind.App. 686—Dodgem 
Corporation v. D. D. Murphy 
Shows, 183 N.E 699, 96 Ind.App. 
326—rehearing denied 185 N.E. 
169, 96 Ind App 325—Kratll v. 
Starke County Trust & Savings 
Bank, 183 N E. 696, 95 Ind App. 
402—Schwab v. Schmal, 183 N.E. 
328, 96 Ind App. 224—Reiman v. 
Terre Haute Sav. Bank, 183 N.E. 
320, 96 Ind.App 367—Zaring v. 
Home Stove Co., 183 NE 133, 96 
Ind App. 218—Mooshy v. Klrman 
Rug & Trading Corporation, 180 N. 
E. 768, 94 Ind App. 223—Bulling- 
ton V. Garrett, 178 N.E. 186, 93 
Ind.App 272—McKinnon v. Zechiel, 
177 N.E 333, 93 Ind App. 1—Com¬ 
mercial Acceptance Co. v. Dunn, 
177 N.E. 332, 93 Ind App. 6— 

Marion Malleable Iron Works v. 
Baldwin, 146 N.E. 669, 82 Ind.App. 
206—Leikauf v. Grosjean, 143 N.E. 
886, 81 Ind App. 698—Jacqua v. 
Heston, 142 NE. 874, 81 Ind App. 
142—Goldberg v. Hauer, 142 N.E. 
126, 81 Ind.App. 23—Robertson v. 
Ewing, 136 N.E. 491, 78 Ind.App 
307—Salinger v. Rupel, 135 N.E. 
179, 78 Ind.App. 197—Chicago, T. 
H & S E. Ry. Co. v. Grimes, 129 
N.E. 706, 75 Ind.App. 83—Glencoe 
Cotton Mills v. Capital Paper Co., 
128 N.E. 699, 74 Ind.App. 239— 
Roberts v. Feeler, 128 N.E. 369, 74 
Ind.App. 333—Union Traction Co. 
of Indiana v. Wolf, 127 N.E. 664, 
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73 Ind.App. 392—Ft. WayTie & 
Northern Indiana Traction Co. v. 
Ridenour. 123 N.E. 720, 71 Ind. 
App 203—MrClure v. Anderson, 
108 NE. 767, 68 Ind App. 616— 
Simon V. City of Wabash, 107 NB. 
738, 6$ Ind.App. 127—Cleveland, 

etc., Ry. Co. v Wuest, 82 N.B. 986, 
40 Ind App. 693 

Iowa.—Riussell v Torbet, 46 N.W. 
1096, 81 Iowa 754 

Ky.—Calvert Fire Ins. Co. v Os¬ 
borne, 267 SW2d 727—Allen v. 
Murphy, 266 S.W.2d 23. 

La.—City of New Orleans v. Glaser, 

3 La App. 464. 

Miss.—Gulf, M & O. R Co. v. Web¬ 
ster County, 13 So.2d 644, 194 Miss. 
660—Ramsay v. Milner, 4 So. 2d 
889, 192 Miss. 120. 

Okl.—^Dubuque Fire and Marine In¬ 
surance Co. V. Roberts, 290 P.2d 
138—Myers v. McCray, 286 P.2d 
1043—In re Williams, 281 P.2d 
742—Anderson v. State ex rel 
Burnett. 272 P.2d 405—Guardian¬ 
ship of Maddox, 253 P 2d 1076, 208 
Okl 141—Burt nor v Wilkins. 206 
P.2d 203, 201 Okl 372—Thigpen v 
Antwine. 202 P 2d 1073, 201 Okl 
160—State ex rol Com'rs of Land 
Office V Streetman, 200 P 2d 765, 
201 Okl. 40—Bair v Bair, 200 P.2d 
766, 201 Okl 40—Rodecker v Long, 
198 P 2d 638, 200 Okl 596—Bray v. 
Bray. 198 P 2d 400, 200 Okl. 623— 
McGee v McGee. 196 P 2d 683, 200 
Okl. 473—In re Jones’ Adoption, 
186 P2d 911, 199 Okl 283—Han¬ 
cock V. Little, 185 P2d 462, 199 
Okl 266—Morgan v. Stratton, 185 
P.2d 468, 199 Okl 237—Harlow 

Pub Corporation v. Smith, 185 P. 
2d 207, 199 Okl 24 8—Winters v. 
Winters, 184 P 2d 796. 199 Okl. 

129—Fairvlew School Dist No. 78, 
Grady County, v Burkhaltcr, 173 
P.2d 452, 197 Okl. 692—Burford v 
Bridwell, 165 P 2d 617—City of 
Tulsa V. Cockrell, 159 P.2d 711, 
196 Okl. 518—Cantwell v. Mc¬ 
Donald, 156 P 2d 367, 195 Okl. 184— 
Miller V Miller, 148 P 2d 188, 194 
Okl. 150—Skelly v. Langley, 141 P 
2d 95, 193 Okl 129—Peppers v. 
City of Enid, 141 P 2d 82. 192 Okl. 
418—Grayson v Stlth, 138 P 2d 
530, 192 Okl 340—Haynes v Board 
of Trustees of Town of Antlers, 
137 P2d 673, 192 Okl 494—Moore 
V Board of Com’rs of Seminole 
County, 137 P 2d 535, 192 Okl. 
382—State ex rel Mayo v. Connel- 
ley, 136 P.2d 895. 192 Okl 324— 
Richardson v. Inge, 136 P.2d 662, 
192 Okl. 475—World Fire & Ma¬ 
rine Ins. Co. of Hartford, Conn , v 
Morgan. 118 P 2d 1017. 189 Okl. 
679—Bittle v. Bittle, 113 P.2d 381, 
189 Okl. 45—City of Shawnee v. 
Jefters, 112 P 2d 360, 188 Okl 636— 
Hill V. Severln Tire & Supply Co., 
106 P.2d 1064, 188 Okl 48—State 
ex rel. Commissioners of Land Of¬ 
fice V. Hinckley, 106 P.2d 1064, 188 


Okl. 48—State ex rel. Commission¬ 
ers of Land Office v. Massey, 106 
P.2d 1044, 188 Okl. 63—State ox 
rel. Commissioners of Land Office 
V. Schiffner, 106 P.2d 1041, 188 Okl. 
49—Brown v. Triangle Motor Co., 
100 P.2d 847, 187 Okl. 11—Johnson 

V Eschbach, 100 P.2d 443, 186 Okl. 
713—^Hawk Auto Supply Co. v. 
Douglas. 100 P.2d 255, 186 Okl. 
646—Corbyn v. Burns, 100 P 2d 
249, 186 Okl. 673—State v. Calahan, 
99 P.2d 1038, 3 86 Okl. 642—Gooldy 
V. Hines, 99 P 2d 498. 186 Okl. 
683—Gary v. State ex rel. Clark, 76 
P.2d 897, 182 Okl. 107—City of 
Tulsa V. Stroud, 76 P.2d 434, 181 
Okl 625—Blackwell v Duling, 64 
P.2d 712, 179 Okl. 86—Oklahoma 
Cotton Growers Ass’n v Morris, 61 
P.2d 663, 177 Okl 579—McLennan 

V Doaver, 61 P 2d 661, 177 Okl 

682—Gla.ss v. Duval, 61 P 2d 566, 
177 Okl 614—Hines v Provence, 61 
P.2d 234, 177 Okl. 582—Pinkolatein 
v. Poarch, 61 P.2d 230, 177 Okl. 

583—Gray v Tulsa Building & 
Loan As.s’n, 61 P 2d 195, 177 Okl 
622—McDonald v. Dooh^y, 61 P 2d 
190, 3 77 Okl 607—Century Petrole¬ 
um Corporation v Sharp, 55 P 2d 
966. 176 Okl 252—Gulf Produc¬ 
tion Corporation v. Elmore, 54 P. 
2d 352, 175 Okl. 623—liatncld v. 
Gott, 54 P2d 247, 176 Okl. 20— 

Wichita Flour Mills Co v. Farm¬ 

ers Union Co-op Asa’n, 64 P.2d 
346. 176 Okl 646—City of Tulsa v 
Dowell, 54 P2d 340, 175 Okl. 628— 
Akins v Spears, 64 P 2d 332, 175 
Okl. 623—^American Savings & Loan 
Ass'n of Anadarko v Watson, 54 P. 
2d 324, 175 Okl 628—Black v. Au¬ 
gustus, 54 P2d 321. 175 Okl 641— 
Seidenbach's v Aaron School Fur 
Corporation, 64 P.2d 143, 176 Okl 13 
—H. H. Reardon Drilling Co. v 
Southwest Gas Utilities Corpora¬ 
tions. 63 P2d 673, 175 Okl 368— 
Nellan Co v Miller, 43 P.2d 110— 
Campliell v I*hillip.s P<^troleum Co , 
43 P.2d 105—Riffe v. Shores, 43 P 
2d 72, 171 Okl. 324—Davidson v 
Wilson. 42 P 2d 526, 171 Okl 238— 
Crown Royalties Co. v Zenor, 42 P. 
2d 519, 171 Okl 268—Hunnicutt v. 
Reid, 42 P2d 518, 171 Okl 274— 
Massey v. Sizemore, 42 P 2d 618, 
171 Okl 266—Beam v. State ex rol. 
County Attorney, 42 P 2d 253, 171 
Okl. 186—Brakhage v. Hamilton, 
42 P2d 244, 171 Okl 172—Crown 
Drug Co. V. Tom’s Bakery, 42 P 2d 
243, 171 Okl 171—Pick< tt v. Secu¬ 
rity Nat. Bank of Duncan, Okl, 42 
P2d 243, 171 Okl. 171—Standard 
Terrazzo Mosaic Co. v. Tankersley 
Const Co., 42 P.2d 242. 171 Okl 172 
—Jefferson v. Burgess, 42 P 2d 237, 
171 Okl. 150—S. O. Maxey & Co v 
Crowl, 41 P2d 254, 171 Okl 337— 
J. R Watkins Co. v Holcombe, 41 
P 2d 69, 170 Okl. 613—Mills v. Les¬ 
ter. 37 P.2d 261, 169 Okl. 344—Yel¬ 
low Taxicab & Baggage Co v. Card- 

230 


ner, S2 PSd 894, 168 Okl. 2B1— 
Bruner v. Naden, 32 P.2d 869, 168 
Okl. 287—Ed Hockaday & Co. v. 
Boyles, 32 P 2d 718. 168 Okl. 248— 
American Employers' Ins. Co. v. 
Anderson. 32 P 2d 712, 168 Okl. 231 
—Advance-Rumely Thresher Co. v. 
Peters, 32 P 2d 711, 168 Okl. 243— 
Manley v. Johnson, 32 P.2d 27, 168 
Okl. 143—Cooperative Pub. Co. v. 
Louthan, 31 P.2d 121. 167 Okl. 676 
—Ashby Inv. Co. v. Edwards, 30 P. 
2d 691, 167 Okl. 470—Stith v Pry¬ 
or, 30 P.2d 689, 167 Okl. 471—^t- 
na Life Ins. Co. v. Phillips, Okl., 30 
P2d 684, 167 Okl. 470—Fair v. 
Burtschl, 30 P.2d 684, 167 Okl 469 
—Gihbins v. Horr. 30 P.2d 673, 167 
Okl. 469—Missouri Pac R. Co v. 
Moore, 30 P.2d 671, 167 Okl. 469— 
Ballard v. Lemmons, 30 P.2d 670, 
167 Okl. 459—O’Brien v. Cummings, 
27 P.2d 821, 167 Okl. 7—Horner v 
Horner. 24 P 2d 983, 166 Okl 65— 
Durham v. Brown, 24 P 2d 296, 164 
Okl 139—Cline v. Clark, 23 P 2d 
696, 164 Okl. 264—Moore v Jeffer¬ 
son. 23 P 2d 693, 164 Okl. 270—Mis¬ 
souri State Life Ins. Co. v. Willis, 
23 P2d 622, 164 Okl. 271—Douglas 
V. Mathcrly. 21 P 2d 1059, 163 Okl. 
283—Peoria Life Ins. Co. v. Ed¬ 
wards, 21 P2d 1058, 164 Okl 275— 
Chapman v. Taylor, 21 P.2d 1058, 
163 Okl 274—Abner Mfg. Co v 
Blackburn, 21 P 2d 1057, 163 Okl 
2S3—Osborne v. Osborne, 21 P.2d 
1056, 163 Okl. 273—Oklahoma City 

V Blondin, 21 P.2d 1053, 1G3 Okl. 
270—Brown v Rogers, 21 P 2d 743, 
163 Okl. 196—Illinois Life Ins. Co. 

V Herrin, 21 P 2d 740, 163 Okl. 196 
—Rice v Stephens, 21 P 2d 511, 163 
Okl. 107—Brown v. Giblet, 21 P 2d 
505, 161 Okl 262—Mutual Life & 
Accident Ass’n of Frederick v. Mus- 
tain, 20 P 2d 879, 163 Okl 25—Mer¬ 
ritt V Swamier, 19 P 2d 569, 162 
Okl 250—Downey v Kennedy, 19 P. 
2d 166, 162 Okl. 86—McCrory v. 
High, 19 P2d 144, 162 Okl 75—An¬ 
derson V Anderson, 18 P.2d 648. 161 
Okl. 261 — Scott V. Marshall, 18 P 2d 
629, 161 Okl 283—In re Storm’s 
Estate. 18 P 2d 615, 161 Okl 280 
—City of Tulsa v. Coppedge, 18 P. 
2d 614, 162 Okl 61—Brown v Tal¬ 
iaferro, 18 P2d 614, 161 Okl. 284— 
Cline V Foster, 18 P.2d 513, 161 Okl. 
285—First Nat Bank & Trust Co. 
of Tulsa V. Walker. 18 P 2d 513, 161 
Okl 284—Continental Oil Co v Mc- 
Spadden, 16 P 2d 553, 160 Okl. 182— 
Board of Com’rs of Atoka County 

V Wills, 15 P2d 136, 169 Okl 266— 
Oklahoma Life Ins. Co. v. Copeland, 
12 P2d 194, 158 Okl 9—Illinois 
Life Ins. Co. V. Cunningham, 11 1*. 
2d 196, 157 Okl 93—Missouri-Kan- 
sas-Texas R Co. v City of Tulsa, 
11 P2d 109, 167 Okl 92—Johnson 
V. Oklahoma City Building & Loan 
Ass’n, 10 P2d 704, 167 Okl. 13— 
Smith V. Hart, 10 P 2d 401, 166 Okl. 
226 —Hill V. John H. Rebold Oil Co., 
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10 P.2d 396, 156 Okl. 229—Mission 
of Redeeming: Love Ass’n v. Hull, 
10 P.2d 284, 166 Okl. 227—Metropol¬ 
itan Casualty Ins. Co. of New York 
V. Cleveland, 8 P 2d 760, 156 Okl. 
179—Miller v. Elliott, 8 P.2d 767, 
166 Okl. 176—Excise Board of Coal 
County V. Hagrar, 8 P.2d 719, 156 
Okl. 174—News Dispatch Printing 
& Audit Co. V. City of Pauls Valley, 
8 P.2d G84, 166 Okl. 120—Reserve 
Loan Life Ins Co. v. Abbott, 7 P. 
2d 266. 164 Okl. 186—Olson v. Gray¬ 
son, 4 P 2d 1070—Clarks State Bank 
V. De Witt, 4 P 2d 1055, 163 Okl. G(i 
—IIill V. McCleery, 4 P.2d 1014, 153 
Okl. 69—Pine v Continental Sup¬ 
ply Co., 2 P2d 953, 161 Okl. 133— 
Savery v. Shelby, 2 P 2d 951, 151 
Okl 127—Smock v Peerson, 300 P 
406, 149 Okl. 292—Kansas, O & G 
Hy Co V. Mayes, 300 P. 404, 149 
Okl 294—Crowley v. City of Tulsa, 
300 P. 397, 149 Okl 294—Langley v. 
Goddard, 300 P. 386, 149 Okl. 295— 
Pourron v. Shull, 300 P 385, 149 
Okl. 281—Clark v Cummins, 300 
P 381, 149 Okl 295—Fishman Re¬ 
alty Inv. Co v Board of Trustees 
of Incorporated Town of Broken 
Bow. 300 P. 624, 149 Okl 293— 
F'rlck-lleid Supply Co v. Andrew.^, 
298 P. 274, 148 Okl. 218—Continen¬ 
tal Supply Co. V Andrews, 298 P 
274, 148 Okl 217—Inselman v. 
Thomas, 298 P. 273, 148 Okl 219— 
Webber v. Box, 298 P. 272, 149 Okl 
296—State v Lytton, 298 P 272, 
148 Okl 217—Emblem Oil Co v. 
Crook. 298 P 205, 148 Okl. 189— 
Eiaiminger v. Kelly, 297 P. 813, 146 
Okl 272—State v. Oklahoma Ken¬ 
nel Club. 296 P 400, 147 Okl 220— 
Ft Smith & W. Ry Co v Krall- 
man, 296 P 399, 147 Okl 220—Har¬ 
ris v. Rcynold.s, 296 P 393, 147 Okl 
209—Hawley v. Tolbot, 291 P 962, 
3 45 Okl 38—In re Las lev, 285 P 
81, 14 2 Okl 86—Love Motor Co. v. 
Croskell, 284 P. 297. 3 41 Okl 139— 
Nehring v. Ferguson, 284 P 16, 141 
Okl 121—City of Ada v Oklahoma 
Gas & Electric Co, 282 P 1096, 140 
Okl 254—McCormick v Lukins, 
282 P 297, 140 Okl 3 39—Prince v 
Oklahoma Natural Gas Co, 281 P. 
797, 139 Okl 188—Green v. Pinncll, 
281 P 780, 139 Okl. 204—St. Paul 
Fire & Marine Ins Co, v McClen¬ 
don. 281 P 773, 139 Okl. 184—Shull 
V. Gassaway, 281 P. 266, 139 Okl 
100—Dixon V. Wingfield, 280 P 
1071, 139 Okl. 12—Schmidt v. Sha- 
heen, 280 P. 827, 138 Okl 228— 
Schwabacher v. Eustice, 280 P 821, 
138 Okl 233—^Xezonatos v Culi¬ 
nary Local, No. 172, of the Hotel 
and Restaurant Employees’ Inter¬ 
national Alliance and Bartenders’ 
League of America, 280 P. 816, 138 
Okl. 243—Plemmons v. Coffelt, 280 
P. 814, 138 Okl. 230—Take v. Pow¬ 
ell, 280 P. 811, 138 Okl 244—Suth¬ 
erland v. Owen, 278 P 639, 137 Okl 
639—Hoodenpyl v. Pigg, 278 P. 626, 


187 Okl. 162—^Ragsdale v. Rags¬ 
dale, 277 P. 688, 136 Okl. 248—First 
Nat Bank v. Means Motor Co., 273 
P. 886. 136 Okl. 34—Exchange Nat. 
Bank of Tulsa v. Sloan. 271 P. 635, 
133 Okl. 251—Commercial Credit 
Co. V. Mathers, 270 P 1106, 133 
Okl. 57—Goodman v. Sklar, 268 P. 
201. 131 Okl. 162—El Reno Mill & 
Elevator Co. v. Treadwell, 268 P 
192, 131 Okl. 227—Causey v. Brown. 
267 P. 835, 131 Okl 154—Johnson 
V. Whitney, 267 P 269, 130 Okl 281 
—Kimberly v. Cissna, 266 P. 632, 
130 Okl 121—Beshara v. Herman, 
265 P. 632, 130 Okl. 121—Hamm v. 
Wilks. 265 P. 631, 130 Okl 120— 
McCord V Zorn. 264 P. 884, 129 Okl 
299—Nuerwell v. Blake, 204 P. 883. 
129 Okl. 296—Philpot v. State, 264 
P. 823, 129 Okl. 291—Bullard v. 
State, 264 P. 823, 129 Okl. 290— 
Harlow Pub. Co v. Forbes, 264 P. 
822, 129 Okl. 291—Rager v. State. 
264 P. 822, 129 Okl 290—State v. 
Sadler, 264 P. 151, 129 Okl 232— 
Carter v. Fowler, 264 P. 141, 129 
Okl. 218—B Adler Millinery Co. v. 
Sprague. 263 P 1088, 129 Okl. 126 
—Chicago, R. I & P. Ry Co. v 
State, 263 P. 656, 129 Okl. Ill— 
Poumarls v. Harper, 263 P. 654, 
129 Okl. Ill—Davonian Oil Co. v. 
Brown, 262 P 1071, 128 Okl. 149— 
State V. Survant, 262 P 682, 128 
Okl 245—Consolidated St hool Dlst 
No 71 of Carter County v Lathum, 
261 P 553, 128 Okl 100—Sango v 
Anderson. 261 P 363, 128 Okl 64— 
American Nat Bank of Ardmore v. 
Hunnicutt. 260 P 755, 127 Okl. 256 
— W T Rawloigh Co v Cook, 260 
V 754, 127 Okl 263—Kansas City 
Southern Ry Co. v. Adair, 259 P. 
217, 126 Okl. 275—Wagoner v De- 
vol Bridge Co, 258 P. 732, 126 Okl. 
84—Williams v Saseen, 256 P 28, 

121 Okl 295—Planters’ State Bank 
of Tushka v Walton, 255 P. 677, 
124 Okl 247—Oklahoma Farm 
Mortg Co V Morgan, 254 P 100, 

122 Okl. 261—Drane v Kyle, 254 P. 
91, 122 Okl 262— City Nat Bank v 
Coatney, 253 P. 481, 122 Okl. 233— 
Srhool Dlst No 39 of Osage Coun¬ 
ty v Malone, 253 P. 79, 123 Okl 
237—Shinn v. Crane & Co , 251 P. 
733, 123 Okl. 37—W. T. Rawleigh 
Co. v Clark, 251 P. 607. 120 Okl 
301—Bivins V. Derrick, 250 P. 534, 
122 Okl 50—State v Austin. 250 
P 495, 122 Okl 50—Ahfonoke v. 
Bullett, 246 P. 385, 114 Old 243— 
Payne v. Wright, 237 P. 126, 108 
Okl 295—^Foreman v Gunn, 236 P 
896, 108 Okl 292—Harbour-Long- 
mire Furniture Co v. Ktiinedy 
Meicantile Co, 236 P 409, 108 Okl 
267—Ward v. Simpson Mercantile 
Co. 233 P 721, 108 Okl. 48—Secu¬ 
rity State Bank of Wewoka v 
Parker, 232 P. 847, 105 Okl 294— 
Prairie Oil & Gas Co. v. Pickett, 
229 P. 258, 100 Okl 288—I’rairie 
Pipe Line Co. v Pickett, 229 P. 258, 
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100 Okl. 287-—Berwyn Mercantile 
Co. V. Ardmore Flour & Feed Co., 
229 P. 244, 100 Okl. 246—Stone v. 
Albertson, 229 P. 227, 100 Okl. 254 
—Walker v. Jacobs, 229 P. 226. 100 
Okl. 277—Jones v. Sabine Oil & 
Marketing Co., 229 P. 220, 100 Okl. 

266— Carrithers v. State, 229 P. 
216, 100 Okl 196—Sturgill v. Shaf¬ 
fer, 229 P. 177, 100 Okl. 196—Ste¬ 
phens v. Byrd, 229 P. 176, 103 Okl. 
27—Trower v. Dewing, 229 P. 171, 
100 Okl. 214—Shefts v. Rlpps, 229 
P. 160, 100 Okl 277—Cummings v. 
Donaldson, 229 P. 168, 100 Okl. 283 
—Thompson v. Mont Sing, 228 P. 
963. 102 Okl. 174—Bass v. Starnes, 
228 P. 947, 102 Okl 176—Milne v. 
Prater. 228 P 767, 100 Okl 167— 
Doggett v Pricer, 227 P. 875, 100 
Okl 128—Bonrd of Com’rs of Grant 
County V. Ridings, 227 P. 96, 100 
Okl 62—U S Fidelity & Guaranty 
Co. v. Walker, 226 P. 1026, 104 Okl. 
90—Culbertson v. Gibson, 226 P. 
676, 99 Okl 238—Keller v. Keller, 
226 P. 69, 99 Okl. 219—Belknap 
Hardware & Mfg. Co. v Fowler, 
226 P 41, 102 Okl 74—Davidson v. 
Baughman, 226 P 689, 99 Okl 61— 
Hamon v. Keyes, 225 P 689, 99 Okl. 
19—Clipson V Seinsheimer Paper 
Co, 226 P. 349, 98 Okl 268—Mar- 
land v Jones, 226 P. 176, 98 Okl. 

267— Sarkeys v. Buckner, 224 P. 

290, 98 Okl 165—State v. Greer, 
224 P. 164, 101 Okl 137—Haun v. 
Packard Oklahoma Motor Co., 224 
P 147, 98 Okl 4 4—Wilson v. Reed, 
223 P. 835, 101 Okl 102—Dean v. 
Sessions, 223 P. 610, 101 Okl 102— 
Dickson v. Taylor, 223 P. 146, 101 
Okl. 119—Noble v City of Yale, 
223 P. 125, 101 Okl 35—Tackett v. 
Bell, 222 P 666, 97 Okl 99—Stevens 
V O’Neil, 222 P 624. 94 Okl 298— 
Siler V Kennedy, 222 P. 252, 97 
Okl 271—Hastings v Morris, 221 
P 490, 96 Okl 249—Diorks Lumber 
& Coal Co V McAnaw, 221 P. 416, 
94 Okl. 219—Bailev v Smith, 220 
P. 862, 94 Okl 27—Stocker v. Law¬ 
rence, 220 P. 636, 94 Okl. 45—Mer¬ 
chants’ & I’laliters’ Nat Bank of 
Ada V. Cole, 220 P. 609, 94 Okl. 26 
—Swartz V Bigby, 220 P. 579, 93 
Okl. 221—Wilkinson v. Criswell, 
220 P. 477, 93 Okl 261—Mogul Min¬ 
ing Co V Smith, 220 P 476, 93 Okl. 
224—Boamer v. Robinson, 220 P. 
474, 94 Okl 22—Jenkins v. Hamp¬ 
ton, 220 P. 469, 93 Okl. 202—Mer¬ 
chants’ Southwest Transfer & 
Storage Co. v. Woodruff, 220 P. 337, 
93 Okl 162—Payne v. Beaty, 220 
P 336, 93 Okl. 164—Rourke v. 

Cockrell. 220 P. 44, 93 Okl. 162— 
Newton v. State, 219 P. 899, 93 Okl. 
137—Morgan v. First Nat. Bank, 
219 P. 894, 96 Okl. 86—J. W. Crow- 
dus Drug Co. v. Van Doren, 219 P. 
889, 93 Okl. 139—Templeman Oil 
Corporation of Delaware v. Frantz, 
219 P. 676, 96 Okl. 3—Adams v. 
Twerell, 219 P. 669, 93 Okl. 103— 
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Bowers ▼. Strickland, 219 P. 659. 
96 Okl. 2— Sinclair Oil & Gas Co. 
V. Rosenberg. 219 P. 650. 96 Okl. 
2—New State Telephone Co. v. Sea- 
hill. 219 P. 366. 93 Okl. 86—Ash- 
brook V. State, 219 P. 347, 92 Okl. 
287—Conger v. Mahan, 219 P. 291, 
93 Okl. 23—Oklahoma State Bank 
V. First Nat. Bank of Grandflold, 
219 P. 117—Newton v. Wither¬ 
spoon. 219 P. 96, 92 Okl. 286—La- 
selle V. Pearson. 219 P. 93, 92 Okl. 
266—Hall V. Schlecht, 219 P. 92, 92 
Okl. 267—Fry v. McClure, 218 P. 
832, 92 Okl. 222—Chicago, R. I. & 
P. Ry. Co. V. Teese, 218 P. 829, 95 
Okl. 193—Gypsy Oil Co. v. Craig, 
218 P. 824, 92 Okl. 223—M. B. Arm¬ 
strong Music Co. V. Polk, 218 P. 
812, 96 Okl. 194—Byers v. Denn, 
218 P. 803, 92 Okl. 223—Wheeler & 
Motter Mercantile Co. v. Bogle, 218 
P. 798, 92 Okl. 224—Adams v. But¬ 
ler, 218 P. 676, 92 Okl. 106—Brad¬ 
ley V. Morris, 218 P. 671, 92 Okl. 
109—Cosden Oil & Gas Co. v. Hick¬ 
man, 218 P. 660. 95 Okl. 71—Gypsy 
Oil Co. V. Hickman. 218 P. 660, 95 
Okl. 66—Adams v. Toliver, 217 P. 
861, 91 Okl. 125—Nelson v. Blasdel, 
217 P. 196, 90 Okl. 279—Fuchs v. 
Ratliff, 217 P. 165, 91 Okl. 257— 
Brackett v. Stough, 217 P. 163, 95 
Okl. 261—Duncan Nat Bank of 
Duncan v. First Nat Bank, 217 P. 
160, 91 Okl. 124—Black v Hercules 
Development Co, 216 P. 927, 90 
Okl. 209—Gordon v. Messer. 216 P. 
913, 91 Okl. 183—Loughbridge v. 
Tynes, 216 P. 1062, 91 Okl. 78— 
Journeycake v. Journeycake, 216 P. 
928, 91 Okl. 62—Levy Bros. Furni¬ 
ture Co. V. Hickey, 216 P. 767, 90 
Okl. 30—Graham v. Kay, 216 P. 765, 
91 Okl. 37—Pierce v. Beaver, 216 P 
616, 91 Okl. 38—American Central 
Ins Co V Boyle, 216 P. 414, 89 Okl 
278—Goff V. Lathan, 214 P. 1067, 89 
Okl. 242—Cherokee Mills v. Lewis, 
214 P. 1067, 89 Okl. 241—Security 
State Bank of Mooreland v. First 
Nat. Bank. 213 P. 874, 89 Okl. 179, 
180—Oklahoma Petroleum & Gaso¬ 
line Co. V. Cuno, 213 F. 742. 89 Okl 
36—Sand Springs Park v Shrader, 
212 P. 764, 88 Okl. 228—Spencer v. 
Glover, 211 P. 1066, 88 Okl. 94— 
Hentz V. Wagner, 211 P. 612, 88 
Okl 76—Chicago, R. I. & P. Ry. Co 
V. Kilbourn, 210 P. 1034, 87 Okl. 
296—Miller v. Huckaby, 210 P. 
1034, 87 Okl. 296—Brown v. Ed- 
dings, 210 P. 1021, 88 Okl. 80— 
Johnson v. Potts, 209 P. 734, 87 
Okl. 188—Pennington v. Deforce, 
209 P. 660, 87 Okl. 93—In re Child's 
Estate, 209 P. 403, 87 Okl. 83—In 
re Nichol’s Estate, 207 P. 93, 86 
Okl. 181—Godfrey v. Pounds, 206 
P. 616, 86 Okl. 76—Lowrey v. 

Northrup, 206 P. 140, 85 Okl. 222— 
One Buick Automobile v. State, 205 
P. 131, 86 Okl. 167—St. Louls-San 
Francisco Ry. Co. v. Moody, 204 P. 
444, 86 Okl. 48 —McComb v. Mc¬ 


Henry. 203 P. 897, 84 Okl. 169—8t. 
Paul Fire A Marine Ins. Co. v. 
Cardwell, 202 P. 493, 84 Okl. 92— 
Dixon V. Duncan, 202 P. 280, 84 
Okl. 58—Lusk v. Elrod & Stine, 201 
P. 997, 84 Okl. 13—Incorporated 
Town of Kusa v Bouggous, 200 P. 
164, 82 Okl. 204—Russell A Wash¬ 
ington V. Robertson, 200 P. 160, 82 
Okl. 283—Obialero v. Henryetta 
Spelter Co., 200 P. 143, 82 Okl. 274 
—^Missouri, K. & T. Ry. Co. v. 
Lindsey, 198 P. 1000, 82 Okl. 166— 
J. I. Case Threshing Mach. Co. v. 
Barney, 198 P. 990, 82 Okl. 166— 
Harrison v. M. Koehler Co., 198 P. 
296, 82 Okl. 26—Stinchcomb v. 

Oklahoma City. 197 P. 437, 81 Okl. 
102—Lawton Nat. Bank v. Ulruch, 
197 P. 167, 81 Okl. 169—Chicago, R. 
I. & P. Ry. Co. v. Runkles, 197 P. 
163, 81 Okl. 106—One Certain Hup- 
mobile v. State, 196 P. 676, 81 Okl. 
73—Massachusetts Bonding A In¬ 
surance Co. V. Lewis. 196 P. 494, 
80 Okl. 187—Investors' Mortgage 
Security Co. v. Bllby, 189 P. 190, 78 
Okl. 146—Hardwicke-Etter Co. v. 
City of Durant. 187 P. 484, 77 Okl. 
202—Bourke V. Meacham, 182 P 
80, 76 Okl 107—General Bonding & 
Casualty Ins. Co. v. Oklahoma Fire 
Ins. Co, 181 P. 303, 76 Okl. 66— 
Loveland v. Tant, 181 P. 302, 76 
Okl. 12—Sulllvant v. Turner, 176 P. 
399, 71 Okl 192—Langley v. Weav¬ 
er, 174 P 630, 70 Okl. 314—Farm¬ 
ers' Bank & Trust Co. v. Sheffler, 
173 P. 1126—Johnston v. Bradley, 
171 P. 724, 69 Okl 206—In re State, 
171 P. 476, 69 Okl. 187—Chicago, 
R. I & P, Ry. Co. V. Weaver, 171 
P. 34, 67 Okl. 293—National Sure¬ 
ty Co. V Jones, 170 P. 1146, 69 Okl. 
174—Chicago, R. I. & P. Ry. Co. v. 
Mackey, 170 P. 898, 69 Okl 142— 
Galvin V. Lynn, 170 P. 896, 69 Okl 
140—St Loui.m & S. F. R Co. v. 
Lowrance, 169 P 1086, 67 Okl. 176 
—Butte V. Routh, 169 P 891, 66 
Okl 320—In re Gardner’s Estate, 
167 P. 212, 66 Okl. 69—United 

Talking Machine Co. v. Swindle, 
166 P. 1047. 66 Okl 66—Walker v. 
Robinson, 166 P. 1042, 66 Okl. 66— 
Olentine v Backbone, 166 P. 127, 
64 Okl. 164—Fisher v. Petty, 165 P. 
163, 66 Okl. 122—Davidson v Ard¬ 
more State Bank, 163 P. 118, 66 
Okl. 68—Alexander v. Johnson, 
162 P. 948, 66 Okl. 67—Frost v. 
Haley, 161 P. 1174, 63 Okl. 19— 
Peck v. Hughey, 161 P. 1067, 63 
Okl. 47—Duncan Electric A Ice Co 
V. Ferguson, 161 P. 794, 62 Okl. 10 
—Missouri, K. & T. Ry. Co. v. Blue, 
160 P. 594, 61 Okl. 126—Braden v. 
Panther Creek Oil Co., 160 P. 317, 
61 Okl. 61—Champion v. Oklahoma 
City Land A Development Co., 169 
P. 864, 61 Okl. 135—Smith v. Whit¬ 
low, 169 P. 268, 69 Okl. 267—West¬ 
ern Silo Co. V. Kelley, 159 P. 246, 
60 Okl. 112—Chicago, R. I. A P. 
Ry. Co. V. Sewell. 168 P. 1142, 60 
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Okl. 80—^Board of Com’rs of Gar¬ 
vin County V. Trahem, 168 P. 1133, 
69 Okl. 222—Board of Com'rs of 
Garvin County v. Pyeatt, 168 P. 
1133, 69 Okl. 221—Noble Bros. v. 
Ballew, 168 P. 906, 69 Okl. 90— 
Wichita Falls & N. W. R. Co. v. 
Robinson. 168 P. 898, 60 Okl. 41— 
Oklahoma Fuel Supply Co. v. Mc¬ 
Clelland. 168 P. 444, 69 Okl. 162— 
Rice Stix Dry Goods Co. v. Lee, 168 
P. 444, 69 Okl. 91—St. Louis & S. 
F. R. Co. V. Harkey, 168 P. 438, 69 
Okl. 168—Continental Creamery 
Co V. La Flore, 168 P. 436, 69 Okl. 
186—Fabric Fire Hose Co. v. Town 
of Caddo, 168 P 360, 69 Okl 89— 
Kerr Dry Goods Co. v. Threadgill, 
167 P. 926, 69 Okl. 39—Ruark v. 
Fithen, 167 P. 898, 67 Okl. 746— 
First Nat. Bank of Mayesville, Okl. 
V. Price, 167 P. 339, 67 Okl. 498— 
St. Louis A S. F. R. Co. v. South¬ 
ern Fuel Co., 157 P. 321. 69 Okl. 
22—Yauk v. Rogers, 167 P. 801, 67 
Okl. 641—Supreme Forest Wood¬ 
men Circle v. Dugan, 166 P. 1194. 
67 Okl. 193—McCaleb v. McKinley, 
166 P. 1166, 63 Okl. 388—Singleton 
v. Ballew, 166 P. 324, 67 Okl. 787— 
Roberts v. Chandler, 166 P 1118, 
66 Okl. 474—Stepney v. Danielson, 
166 P. 879, 56 Okl. 117—Oklahoma 
Fuel Supply Co. v. Stephens, 166 
P. 623, 65 Okl. 368—Creamery 

Package Mfg. Co. v. Delk, 166 P. 

613, 66 Okl. 287—Hodges v. Alex¬ 
ander, 166 P. 241, 44 Okl. 442— 
Metropolitan Life Ins. Co v. Dunn, 
164 P. 1163, 66 Okl. 118—Lee v. 
Loftis, 164 P. 653, 64 Okl 743—Mc¬ 
Clure V. Ingram, 164 P. 676, 64 Okl. 
741—Depenbrink v Murphy, 154 P 
629, 64 Okl. 672—Miles F. Blxler 
Co. V. Olmstead, 154 P. 617, 49 Okl. 
679—^Austin v. Campbell, 164 P 

614, 64 Okl 671—Stitch v. Dansing- 
er Bros, 154 P 614, 64 Okl. 640— 
Shields v. Boling, 163 P. 1139, 64 
Okl. 416—Baird v Stanley, 163 P 
857, 64 Okl. 116, 248—Chicago, R. 
I. & P. Ry. Co. V. Sewall, 163 P 
143, 62 Okl. 693—Bonham v. Par¬ 
ris, 152 P 461, 61 Okl. 786—Wil¬ 
liams V. Woodyard, 162 P. 411, 61 
Okl 730—Page Lumber Co. v. Law¬ 
rence. 162 P. 101, 61 Okl. 633— 
Goodner Krumm C^o v J. L. Owens 
Mfg. Co, 162 P. 86, 61 Okl 376— 
Home State Bank v. Oklahoma 
State Bank, 161 P. 1044, 61 Okl. 
368—Lytle v. Roberts, 161 P. 191, 
60 Okl. 665—Switzer Lumber Co. v. 
Brazen, 160 P. 1064, 60 Okl. 329— 
Dow Coal Co. V. Anderson, 160 P. 
881, 48 Okl. 704—Turman v. In¬ 
gram, 160 P. 684, 60 Okl. 47—Cox 
V. Dempster Mill Mfg. Co., 160 P. 
466, 60 Okl. 703—Tole v. Cart¬ 
wright, 160 P. 208, 48 Okl. 842— 
Abraham v. Byrd, 149 P. 1147, 48 
Okl. 449—Young v. England Bros., 
149 P. 1144, 48 Okl. 139—Messer A 
Westbrook v. White Sewing Mach. 
Co., 149 P. 1097, 48 Okl. 661—St. 
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may be reversed, sometimes with directions,^* or 
the cause may be remanded for new trialJ* If the 
court reverses without a consideration of the merits, 
the reversal may be without prejudice to either par¬ 


ty.** 

The court is justified in relying on the statement 
of facts in appellant's brief,*® and is not required 
to seek out points of law in support of the judg- 


Louis & S. F. R. Co. V. Haworth, | 
149 P. 1086, 48 Okl. 182—Carthage 
Superior Marble & Limestone Co 
V. Hugh McLennan & Co., 149 P 
1074, 48 Okl. 246—Eckes v. Luse, 
149 P. 905, 48 Okl 156—St. Louis & 
8. P. Ry. Co. V. Dirlckson, 149 P. 
219, 46 Okl. 606—Lutee v Stumpf, 
149 P. 210, 46 Okl. 620—St Louis 
& S. P. R. Co. V. Metts, 149 P. 197. 
46 Okl. 602—Midland Valloy Ry 
Co. V. Horton, 149 P. 131, 46 Okl 
684—^Durant Nat. Bank v. Cum¬ 
mins, 148 P. 1022, 46 Okl. 366— 
Bryan v. State, 146 P. 32, 44 Okl 
653—Taylor v Smith, 144 P. 1028, 
44 Okl. 403—Taylor v. J H. Wade 
& Co, 144 P. 669, 44 Okl. 294—Mid¬ 
land Elevator Co. v. Robey, 143 P 
1169, 44 Okl 167—Midland Eleva¬ 
tor Co V. Harrah-Robb Gram Co , 
143 P. 1168, 44 Okl. 166—Midland 
Elevator Co. v Ilarrah, 143 P 1168. 
44 Okl. 154—Rutherford v. Holbert, 
142 P 1099, 42 Okl 736, LRA 
1916B 221—Amos v Caudill, 141 P 
1116, 42 Okl 499—Ezzard v Evan<<. 
141 P. 1106, 42 Okl 467—St Louis 
& S. P. Ry. Co V. Cobb, 140 P. 1180, 
42 Okl. 116—De Hart Oil Co. v. 
Smith, 140 P. 1164, 42 Okl 201 
8 C J. p 1447 note 46 

Xt is the duty of the court to deter¬ 
mine whether appellant has present¬ 
ed prima facie reversible error 
Hawaii —Kaiu v. Tasaka, 33 Hawaii 
484. 

Ind—Oaktown Telephone Co v Mill¬ 
er, 194 N.E 741, 101 IndApp 108. 
followed in Bruceville Telephone 
Co V Miller, 194 NE 775, 101 Ind 
App. 701, and Freelandville Tele¬ 
phone Co V Miller, 194 NE 775. 
101 Ind App 701. 

No prima facie showing of error 
Ind—Brown v Montgomery, 125 N 
E.2d 37, 125 IndApp. 895—Goosens 
V. Jenkins, 8 NE2d 1014, 103 Ind. 
App 492. 

Otherwise judgment affirmed 

Where appellant failed to make a 
prima facie showing of reversible 
error, the judgment was affirmed al¬ 
though appellee failed to file a brief. 
Ind—Mazac v. Michigan City, App., 
189 NE 400, 98 IndApp 366. 

72. Ill.—Barton v. Barton, 47 N.E 2d 
496, 818 Ill.App. 68. 

Okl.—^Dubuque Fire & Marine Ins. 
Co. V. Roberts, 290 P.2d 138—My¬ 
ers V. McCray, 285 P.2d 1043— 
Commerce Acceptance Co. v. 
Stutes, 277 P.2d 996—Mayes v. 
Flournoy, 277 P.2d 130—Hobson v. 
Hall, 267 P.2d 611—Board of Ad¬ 
justment of City of Tulsa v. 
Franklin, 268 P.2d 162—Jenkins v. 


Thompson, 250 P.2d 488. 207 Okl. 
461—City of Atoka v. McNeil, 260 
P.2d 29, 207 Okl. 403—City of 

Hartshorne v. State ex rel. Wilson, 
249 P.2d 422, 207 Okl. 804—Henry 
v. Harris, 243 P.2d 663, 206 Okl 
3B7—Viersen v. Stanflll, 242 P 2d 
162, 206 Okl. 184—Julius Schmid, 
Inc. V. McKay. 223 P.2d 629, 203 
Okl 602—Givens v. Moulder, 219 
P.2d 630, 203 Okl. 162—Fore v. 
Fore, 218 P.2d 366, 203 Okl. 76— 
Newkirk v. Parker, 208 P.2d 171, 
201 Okl. 683—^Anderson v. Culver, 
186 r.2d 918, 199 Okl. 306—Flem¬ 
ing V. Wright. 186 P.2d 916, 199 
Okl. 307—State ex rel Com'rs of 
Land Office v. Broo^ q, 185 P.2d 
906, 199 Okl. 284- mmons v. 

Keys, 185 P.2d 901, 199 Okl 305— 
Pairview School Dist. No 78, 
Grady County v. Burkhalter, 173 P. 
2d 452, 197 Okl. 692—Livingston v. 
State, 265 P. 149, 124 Okl. 238. 
239—Hillman v. Chisholm, 264 P. 
739, 124 Okl 226—Stott v. Stott, 
264 P. 722, 122 Okl. 266—Speck- 
man & Osenbaugh v. Oklahoma 
Salvage & Supply Co, 264 P. 716, 
122 Okl 260—tMty Nat. Bunk v. 
Coatney, 263 P. 481. 

Dismissal of petition 

A cause may be reversed, with di¬ 
rections to dismiss petition on fail¬ 
ure of plaintiff, defendant In error, to 

file a brief 

Okl —Watkins v. State, 270 P. 1103, 
133 Okl 61. 

73. Ariz —Tomlinson v. Gibson, 99 
P 2d 486, 66 Ariz 168. 

Ill— Becker v Parks, 3 NE2d 93, 
284 in App 658. 

Ind —Board of Com'rs of Clark 
County V. Peyton, 129 N.E.2d 372, 
126 Ind.App 643. 

Okl.—Sautblne v. Pierce, 266 P 2d 
1006—Bray v. Bray, 198 P 2d 400, 
200 Okl 623—Skelly v. Langley. 
141 P2d 95. 193 Okl 129—World 
Fire & Marine Ins. Co. of Hart¬ 
ford. (\)nn, V Morgan, 118 P 2d 
1017, 189 Okl 579—Bittle v Bit He. 
113 P2d 381, 189 Okl. 46—Oklaho¬ 
ma Corrugated Steel & Iron Co v 
Board of Com’rs of Cherokee Coun¬ 
ty, 41 P 2d 633, 170 Okl 618—Baker 
V Terrell, 282 P. 609, 140 Okl. 67— 
Buellesfeld v. Swalm, 168 P. 1166, 
66 Okl. 302 

74. Ind.—Meadows v. Hickman, 73 
NE2d 343. 225 Ind. 146—Bryant 
V. School Town of Oakland City, 
171 N.E. 378, 202 Ind 264. rehear¬ 
ing denied 173 N.E. 268, 202 Ind. 
264. 

Dodgem Corporation v. D. D 
Murphy Shows, 183 N.E. 699, 96 
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Ind.App. 825, rehearing denied 185 
NE. 169—Pope v. State, 125 N.E 
908, 72 IndApp. 400. 

Miss —W. T. Rawleigh Co. v. Arm¬ 
strong, 140 So. 627, 165 Miss. 880 
3 C.J. p 1446 note 36. 

75. Cal —MacGregor v. Kawaoka, 
282 P2d 130, 132 C A 2d 407— 
Crafts & Anderson v. 11. L. Peter¬ 
sen Const Co, 279 P.2d 828, 180 C. 
A.2d 790—Kingsley v. Carroll, 234 
P 2d 1039, 106 C A 2d 358—Berry 
v. Ryan, 217 P 2d 1015, 97 C.A.2d 
492—Baldwin v Baldwin, 153 P.2d 
567, 67 CA.2d 176—Greer v. Frei¬ 
tas, 162 P.2d 16, 66 C A 2d 335— 
Postin V. Griggs, 161 P.2d 887, 66 
CA2d 147—Tarvln v. Davey, 133 
P2d 844, 66 C A 2d 846—Zeigler v. 
Bonnell, 126 P.2d 118, 62 C.A.2d 
217 

Ill.—White V Baldwin, 4 NE2d 896, 
287 Ill App 270. 

Ind.—Moore & Richter Lumber Co. 
V. Scheld, 121 N.E. 91, 68 Ind.App 
694. 

Kan—Tarnlck v. Metropolitan Life 
Ins Co., 131 P.2d 881, 156 Kan. 16 
Ky —Calvert Fire Ins. Co. v. Os¬ 
borne, 267 SW2d 727—Mengel Co 
V. Dials, 256 S W 2d 48—Allen v. 
Murphy, 265 S W 2d 23—Shepherd 
V. Rowe, 243 S W 2d 916—Commer¬ 
cial Credit Co v. Suter, 202 S.W 2d 
416, 305 Ky 151—City of Louis¬ 
ville V. Sullivan, 193 S W 2d 1017, 
302 Kv. 86—Race v. Humphrey, 190 
SW2d 686, 301 Ky 10—Whitaker 

V. Whitaker, 183 SW.2d 623, 298 
Ky. 690—Skaggs v. Ohio Valley 
Rock Asphalt Co , 166 S.W.2d 1006, 
292 Ky. 758. 

Tex.—McNatt v. Coker, Civ App , 294 
S W 2d 733—Davidson Iron & Met¬ 
al Co V. McDonald, Civ App, 279 
SW.2d 929—Trail v Kaufman 
County, Civ App, 266 S W 2d 649— 
Allen v. Herrera, Civ App, 267 S 

W. 2d 763—Young v Howze, Civ. 

App, 216 S.W.2d 988—Wlpff v 

Wlpff, Civ.App, 209 S.W2d 947— 
City of C'aldwell v. Schumacher, 
Civ App, 204 SW.2d 471, reversed 
on other grounds 206 S.W.2d 243, 
146 Tex. 266. 

Appellant's statement of case or 
record will be accepted as true and 
correct where appellee does not file 
a brief 

Ky—Haynes v. Froehllch, 273 SLW. 
2d 379. 

Tex —McNatt v. Coker, Civ.App., 294 
S W.2d 733—Rippeteau v. Klppe- 
teau. Civ App., 287 S.W.2d 238— 
Tarrant Wholesale Drug Co v. Mc¬ 
Ginnis, Civ App., 286 S.W.2d 236— 
Davidson Iron & Metal Co. v. Me- 
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Also, under such circumstances, the ap¬ 
pellate court will not search the record for evidence 
to support the findings, the want of which is al¬ 
leged ground for reversal,76 nor will the court care¬ 
fully search the record to find a theory on which the 
judgment below can be sustained.77 


It has likewise been held that when a cause is 
submitted to the court without oral argument, and 
upon the brief of appellant or plaintiff in error 
alone, the record will not ordinarily be critically 
examined but its contents will be presumed to be 
such as they are represented to be in the brief.^® 


Donald, 279 S W 2d 929—Allen v. 
Herrera, Civ App., 257 S W.2d 
753—Young v. Howze, Civ.App , 
216 S.W.2d 988—Wlpff v. Wlpff, 
Civ.App, 209 S.W.2d 947—City of 
Caldwell v. Schumacher, Civ App , 
204 SW.2d 471, reversed on other 
grounds 206 S W.2d 24.3, 146 Tex 
265—Headstream v. Mangum, Civ 
App, 174 SW.2d 496—Rogers v 
Dickson, Civ.App., 157 S.W.2d 
404—^Weitzman v. Adams, Civ 
App., 139 S W 2d 855—Ileckert v 
American Cas. Co., Civ.App, 129 S 
W.2d 424. 

Whara appaUaa falls to offer oral 
argtunent 

(1) Where appellee flics no brief 
and does not offer oral argument, the 
court may assume that appellant's 
statement of facts is correct. 

Cal.—Guardianship of Brazeal, 254 P. 

2d 886, 117 C A 2d 59 
Or—Landers v Safeway Stores, 139 
P.2d 788, 172 Or. 116 
Tex.—^Ammann v Daniel Oil Co, 
Civ.App., 220 S.W.2d 181. 

(2) Under some rules or statutes, 
the court must in such case make 
such assumption. 

Tex.—Doherty v. Jensen, 174 S.W.2d 
77, Civ.App., modified on other 
grounds 183 SW.2d 453, 143 Tex. 
64. 

(3) However, in the absence of 
such requirement the court may, in 
its discretion, search the record to 
ascertain the facts if justice so de¬ 
mands. 

Or.—Landers v. Safeway Stores, 139 
P.2d 788, 172 Or. 116. 

When issue presented Is one of 
law the rule stated in the text is of 
no particular consequence. 

Tex—Trail v. Kaufman County, Civ 
App., 266 SW.2d 649—Refugio 
Lumber Co. v. Bailey, Civ.App., 172 
S.W 2d 133, error refused. 

75. B Cal—Crofts & Anderson v. H 
L Petersen Const Co, 279 P 2d 
828, 130 CA2d 790—Greer v. Frei¬ 
tas, 152 P2d 16, 66 C.A 2d 336— 
Postin V. Griggs, 151 P.2d 887, 66 
C.A.2d 147—Tarvin v. Davey, 133 
P.2d 844, 66 C.A 2d 846—Zeigler v 
Bonnell, 126 P.2d 118, 62 C.A.2d 
217. 

76. Cal. — Crofts & Anderson v. H 
L. Petersen Const Co, 279 P.2d 
828, 130 CA.2d 790—Mullla v Ye 
Planry Bldg. Co, 161 P. 1008, 32 
C.A. 6—Bullock V. Bullock, 166 P. 
1009, 29 C.A. 463. 

8 C.J. P 1446 note 31. 


77. Okl.—Dubuque Fire & Marine 
Ins. Co V. Roberts, 290 P.2d 138— 
Myers v. McCray, 285 P 2d 1043— 
In re Williams. 281 P 2d 742—Com¬ 
merce Acceptance Co. v. Stutes, 277 
P 2d 995—Mayes v. Flournoy, 277 
P 2d 130—Anderson v. State ex rel. 
Burnett, 272 P.2d 405—Hobson v. 
Hall, 267 P2d 611—Sautbine v. 
Pierce, 266 P.2d 1006—Board of 
Adjustment of City of Tulsa v 
Franklin, 263 P.2d 162—Guardian¬ 
ship of Maddox, 253 P 2d 1076, 208 
Okl. 141—Jenkins v. Thompson. 
260 P 2d 433, 207 Okl 451—City 
of Atoka V McNeil. 260 P 2d 29, 
207 Okl 403—City of Hartshorne 
V, State ex rcl Wilson, 249 P 2d 
422, 207 Okl 304—Henry v. Har¬ 
ris. 243 P2d 663, 206 Okl 357— 
Viersen v Stanflll, 242 P.2d 162, 
206 Okl. 184—State ex rel. Sprague 

V One Pin Ball Mach , Styled Ne¬ 
vada, 225 P2d 369, 203 Okl 662, 
followed in State ex rel. Sprague 

V One Pin Ball Mach , Styled 

America, 225 P.2d 369, 203 Okl. 
653, State ex rel Sprague v One 
Pin Ball Mach., Styled Sea Breeze, 
226 P 2d 370, 203 Okl. 653, State ex 
rel. Sprague v. One Pin Ball Much, 
Styled Midget Racer, 226 P.2d 371, 
203 Okl 654, State ex rel Sprague 
V. One Pin Ball Mach., Styled Bal¬ 
lyhoo. 226 P2d 371. 203 Okl 654 
and State ex rel Sprague v. One 
Pin Ball Mach. Styled Kilroy, 225 
P 2d 372, 203 Okl. 655—Julius 

Schmid, Inc. v McKay, 223 P 2d 
529, 203 Okl, 602—Givens v Mould¬ 
er, 219 P2d 630, 203 Okl 152— 
Fore v. Pore, 218 r.2d 366, 203 
Okl. 75—Newkirk v. Parker, 208 P. 
2d 171, 201 Okl 683—Thigpen v. 
Antwine, 202 P 2d 1073, 201 Okl. 
150—State ex rel. Com’rs of Land 
Ofllce V. Streetman, 200 P 2d 765, 
201 Okl, 4 0—Bair v. Bair, 200 P.2d 
756, 201 Okl, 40—Rodecker v Long, 
3 98 P.2d 638, 200 Okl 695—Bray v. 
Bray, 198 P 2d 400, 200 Okl. 623— 
McGee v. McGee, 196 P 2d 683, 200 
Okl. 473—In re Jones’ Adoption, 
186 P.2d 911, 199 Okl. 283—Han¬ 
cock V. Little, 185 P.2d 462, 199 
Okl 2.56—Morgan v Stratton, 186 
P2d 458, 199 Okl 237—Harlow 
Pub. Corporation v Smith, 185 P.2d 
207, 199 Okl 248—Wlnteis v AVin- 
ters, 184 P 2d 796, 199 Okl. 129— 
Pairvlew School Diet. No. 78. 
Grady County, v. Burkhalter, 173 
P.2d 452, 197 Okl. 592—Burford v 
Bridwell, 166 P.2d 617—Gowgill v. 
Francis. 149 P.2d 253, 194 Okl. 
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236—O’Shaughnessy v. Musgrave, 
148 P.2d 160, 194 Okl. 108—Neal v 
Lyman, 144 P.2d 113, 193 Okl 

406—Skelly v. Langley, 141 P.2d 
96, 193 Okl. 129—Peppers v City of 
Enid, 141 P.2d 82, 192 Okl. 418— 
Grayson v. Stlth, 138 P.2d 530, 
192 Okl. 340—Data v. Ghigo & Co, 
137 P2d 666, 192 Okl. 445—World 
Fire & Marine Ins Co. of Hartford, 
Conn. V. Morgan, 118 P.2d 1017, 
189 Okl. 679—Bittle v. Blttlc, 113 
P2d 381, 189 Okl. 4.5—City of 

Shawnee v. Jeffers, 112 P.2d 860, 
188 Okl 636—State ex rel Strife 
Highway Commission v. Gillam, 
106 P2d 773, 181 Okl. 10— First 
Nat Bank v Stephenson, 76 P 2^] 
427, 3 81 Okl 625—State Highway 
Comml.ssion v. Pear.son, 76 P 2il 
427, 181 Okl 526—Rogers v Rog¬ 
ers, 76 P2d 419, 181 Okl 626-- 
Grayson v. Stlth, 76 P 2d 418, 181 
Okl 526—Horlne v. Thomas, 73 
P2d 393, 181 Okl. 276—U S. Fi¬ 
delity & Guaranty Co v Kern, 62 
P2d 1173, 178 Okl 370—Century 
Petroleum Corporation v Sharp. 65 
P.2(l 966, 176 Okl 1362—Gulf Pro¬ 
duction Corporation v. Elmore, 6 4 
P2d 352, 3 76 Okl. 621—Hatfield v 
Gott. 54 P.2d 347, 176 Okl 20— 
Wichita Flour Mills Co. v. Farm¬ 
ers Union Co-op A.ss'n, 64 P 2d 346. 
175 Okl 646—City of Tulsa v 
Dowell, Okl , 54 P 2d 340, 176 Okl 
628—Akms v Spears, 54 P 2d 332. 

175 Okl 623—American Savings 
Loan Ass'n of Anadarko v Wat¬ 
son. 64 P.2d 324, 176 Okl. 628-- 
Black V Augustus, 64 P 2d 321, 

176 Okl. 620—Seidenbach's v. 
Aaron School Fur Corporation, 64 
P.2d 143, 176 Okl 13—H H Rear¬ 
don Drilling Co. v. Southwest Gas 
Utilities Corporation, 63 P.2d 573, 
176 Okl. 358. 

Or.—Dix V. Port of Port Orford, 282 
P. 109, 131 Or. 167. 

3 C J. p 1447 note 42. 

78. Tex—Pacific American Fire Un¬ 
derwriters of Liverpool & London 
& Globe Ins Co. v Atkinson, Civ 
App, 83 SW2d 441—Wall v. Irlck, 
Civ App, 83 SW.2d 394—Lake 
Worth Amusement Co v. Maples, 
Civ App., 36 SW.2d 1072—City of 
Navasota v. Gudger, Civ App, 290 
S W 900—Yales v. Buffalo State 
Bank, Civ.App., 229 S.W. 619— 
Leathers v. Craig, Civ.App., 228 S 
W 996—Blue v. Conner, Civ.App , 
219 S.W. 633—Hodge v. Keels, Civ 
App., 196 S.W. 646—Occident Fire 
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Appellee may not complain in the event of error 
by the court because of his failure to file a brief 

Where defendant in error fails to file briefs in 
accordance with an order stipulating that no briefs 
will be received which are not filed within the time 
limited by the order, it has been held that no appear¬ 
ance for him will be entered or allowed, so and where 
respondent is in default in filing his brief, his coun¬ 
sel has no right to argue the cause orally.si 

Cross assignments. Where no brief is filed in 
support of cross assignments of error filed by ap¬ 


pellees, they are not entitled to be considered,si*5 
but will be deemed abandoned,* 2 and may be strick- 
en,S3 and the cause considered on the record before 
the court.ss B 

c. Default of Both Parties 

Where neither appellant nor appellee files a brief, the 
Judgment may be affirmed, or the appeal dismissed, where 
the record on appeal discloses no fundamental error. 

Where neither party files a brief, it has been held 
proper in certain cases to affirm the judgment,*^ 


Ins Co. V. Linn, Clv.App., 179 S.W 
623. 

3 C J. p 1447 note 46. 

Acgulesoenoe 

Under Ct Civ App Rules, rule 41 
(142 S W xiv), where appellees filed 
no briefs, the statements in appel¬ 
lant's brief will be regarded as ac¬ 
quiesced In. 

Tex —Hawks v. Longbotham, Civ. 
App., 188 S W. 734—Texas & P. Ry 
Co V. Cauble. Clv.App, 1G8 S W. 
369 

Properly prepared briefs 

The rule applies to so much of 
the briefs as is prepared in conform¬ 
ity with the rules. 

Tex—Hawks v. Longbotham, Civ. 
App., 188 SW. 734 

Where the oatise was advanoed so 

that appellees had no time to file 
briefs answering appellant’s briefs, 
the appellate court should con.sider 
the entire record and .should not roly 
wholly on the pre.sentation of the 
case as made by appellants 

—City of Navasota v Gudger, 
Clv.App , 290 S W 900 

79. Ind.—Evans v. Watt, 168 NE 
38, 90 Ind App. 37. 

80. Ga—Central of Georgia Ky. Co 
V. Napier, 91 S E. 1004, 19 Ga App. 
483 

81. Mont —Finley v. School Dist 
No. 1 of Missoula County, 163 P. 
1010, 61 Mont 411 

Or—Dix V Port of Port Orford, 282 
P 109, 131 Or 157—Johnson v 
White, 112 P. 1083, 119 P. 769, 60 
Or 611. 

81.5 Ala.—Dorsey Trailers, Inc v 
Weaver, 82 So 2d 261, 263 Ala. 
229—^Waters v. American Cas. Co 
of Reading, Pa., 73 So 2d 624, 261 
Ala, 252—Andrews v Sullivan, 69 
So.2d 870, 260 Ala. 291. 

Ind.—Kelley, Glover, Vale Realty Co. 
V. Kramer, 6 N E 2d 963, 211 Ind 
321. 

82. Ark.—Salsbury v. Oliphant, 226 
S.W.2d 329, 216 Ark. 190. 

Fla—Hogue v. D. N. Morrison Const. 
Co. of Virginia, 156 So. 377, 116 
Fla. 293. 

Okl.—Graham v. Kay. 216 P. 766, 91 
Okl. 87. 


Tex— Corpus Juris cited lu Amer¬ 
ican Surety Co v Cameron County 
Water I. Dist, Clv.App, 70 S W. 
2d 489, 491. 

3 C.J. p 1447 note 49. 

83. Ind.—Sumner v. Dunkin, 42 Ind 
530. 

Tex— Corpus Juris cited in Amer¬ 
ican Surety Co v. Cameron County 
Water I. Dist, Clv.App, 70 SW.2d 
489, 491. 

83.5 Ill —Goehenour v. Logsdon, 30 
NE.2d 666, 375 Ill. 139 

84. Iowa —Mavbaum v Bank of 
C,alt, 282 N.W. 370—Bennett v 
Spencer, 276 NW. 658, 224 Iowa 
419. 

Ky—Suter v. Christian, 261 S W. 
619, 199 Ky. 496. 

La—Lewis v Smith, 134 So 333, 16 
, La.App 310—Cline Lumber Mfg. 
Co. V Robinson, 130 So 660, 14 La. 
App 653 

Tex.—Garrett v Williams, Civ App., 
146 SW2d 456—Roaobi rry v. Gra¬ 
ham, Civ App, 134 S W 2d 702— 
Miller V Wristen, Civ App., 129 S. 
W 2d 1156—Beauty Service Corp 
V Davi.s, Civ App , 116 S W.2d 463 
—Smith V Guardian Trust Co, 
CivApp, 113 SW2d 684—Melvin 

V. Outlaw, Civ.App, 107 S.W’.2d 

419 — Nowlin V. Superior Iron 
Works, CivApp, 104 S W 2d 77— 
Read V. Thomas, CivApp, 100 S 

W. 2d 1026, error dismissed—Greg¬ 
ory V. Jacob, Clv.App, 94 S W 2d 
613—Thomason v. Sherrill, Civ. 
App, 91 S W2d 1164 

3 C.J p 1447 note 51. 

Affirmance not dismissal 

If the court, in the exercise of 
sound judicial discretion, concludes 
that the ends of justice will be bet¬ 
ter subserved by an affirmance of the 
judgment of the trial court rather 
than by a dismissal of the appeal, 
then the court may affirm such judg¬ 
ment if an inspection of the record 
discovers no fundamental error. 

Tex —Haynes v. J. M. Radford Gro¬ 
cery Co, 14 S.W.2d 811, 118 Tex. 
277, questions answered conformed 
to, Civ.App., 16 S.W 2d 1118. 

Slama v. Mills, Civ App, 116 S. 
W.2d 426—Shipley v. Wyatt, Civ. 
App.. 74 S.W.2d 433—Rattner v. 

235 


Kidman. Civ.App. 48 SW.2d 439— 
Pclfrcy V Jordan, CivApp, 37 S. 
W 2d 189—Read v Bergfeld, Civ. 
App, 17 SW2d 167—Wichita 
School Supply Co v. Arledge, Civ. 
App , 300 S W. 971—Bartholomew 
V Culver, Civ App , 171 S.W. 498. 

Affirmance when proper 

(1) Whore there are no briefs filed 
in the court of civil appeals by ei¬ 
ther party, the judgment will be af¬ 
firmed if an examination of the rec¬ 
ord shows the cause is one of which 
the trial court had jurisdiction, and 
that the judgment Is one which the 
court had power to render under the 
pleadings and evidence, so that no 
fundamental error is apparent. 

Tex—Green v Wood, CivApp., 211 S. 
W. 806 

(2) The appellate court will not 
review the statement of facts to de¬ 
termine whether the evidence sup¬ 
ports the judgment, but will pro- 
.sume it does, where no briefs are 
filed, and, where the record discloses 
that the trial court had jurisdiction, 
and duly and regularly entered a 
judgment which it had power to ren¬ 
der, and which conformed to the 
pleadings, the judgment will be af¬ 
firmed 

Tex —Eastham v. Smlther, Civ App., 
248 SW 1099. 

In absence of evidence taken on 
trial and of any briefs pointing out 
errors in judgment, appellate court 
must accept, as correct, statement in 
judgment that law and evidence were 
in favor of plaintiff 
La—Rosata v. Call, App., 195 So. 46 

Because of appellant’s failure 

Where a cause was submitted on 
appellant's abstract and neither ap¬ 
pellee nor appellant filed a brief, the 
decree would be affirmed because of 
appellant's failure to do so. 

Iowa.—Woods V. Dea Moines Council 
No 616, Knights and Ladles of 
Security, 172 N.W. 936, 186 Iowa 
702. 

Original and cross appeal 

Where neither party to the appeal 
filed a brief, Judgment of the lower 
court must be affirmed on both orig¬ 
inal and cross appeal. 
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and in others to dismiss the appeal,*5 where no 
fundamental error is apparent on the face of the 
record on appeal. On the other hand, where funda¬ 
mental error is apparent or discovered in the record 


on appeal, the appellate court will not dismiss the ap¬ 
peal, but will entertain it, limiting itself, however, 
to consideration of such fundamental error.®® 


Ky.—Cochran v. Cope, 270 S.W. 998, 
208 Ky. 401 

Erfect of failure of appellant to file 
brief in general see supra S 1314a. 

85. Ala—Stephenson v. State, 163 
So 458, 26 Ala App. 556. 

Fla —Hibbs v. Craft, 156 So. 283, 111 
Fla. 769. 

Ill.—See People v. City of Chlcajfo, 
204 Ill.App. 516. 

La—Stale ex rel. Bolin v. Webster 
Parish School Board, App, 159 So. 
123. 

Okl —Chamness v. Speckman & 

Osenbaugh, 217 P. 192, 192 Okl 
40—State v Heath, 131 P 685. 37 
Okl. 187—Payne v. Wilks, 129 P. 
705—Brown v. Benbow. 128 P. 909. 
36 Okl. 716—Okemah First Nat 
Bank v. Baldwin, 127 P. 260, 34 
Okl. 825—Reliable Ins Co. v New- 
comber, 127 P. 260, 34 Okl. 769. 
Tex—Hotel & Restaurant Employees 
International Alliance & Bartend¬ 
ers* International League of Amer¬ 
ica v. Langley, Clv.App, 160 S W. 
2d 124—Barrcda v. Morris, Civ. 
App., 156 SW2d 1008—Garrett v 
Thompson, Clv.App., 152 S.W.2d 
412—White v. Kirk, Clv.App, 149 
SW.2d 1016—Ammon v. DeMayo, 
Clv.App., 148 SW.2d 945—Linthi- 
cum V. Tucker, Clv.App, 147 S W. 
2d 891—Jackson v. Davis, Civ App., 
147 SW.2d 680—Selig Co. v. City 
of Port T.sabel, Clv.App., 146 S W. 
2d 1116—^Anderson v. Scott, Civ. 
App, 146 SW2d 472—Etter v. 
Dishman, Clv.App., 146 S.W 2d 
626—Stripling v Lakey, Civ App., 
139 S W.2d 611— JEtna. Life Ins Co. 
V. Ashmhurst, Civ App, 134 S W.2d 
31S—Thompson v. Korus, Civ App., 
125 S.W.2d 1078—Naml v. Uhr. Civ. 
App., 124 SW.2d 940—Alldredge v. 
Hallbrook, Civ.App, 122 S.W.2d 

661—Loomis v. Federal Land 
Bank. Clv.App., 114 S.W 2d 283— 
Lazano v Dean, Civ App., 112 S.W. 
2d 512—Sales v. Darden, Clv.App, 
112 S.W.2d 201—Jordan v. Kerr, 
Civ App., Ill S.W.2d 1224—Ken¬ 
drick V. Crlgler, Clv.App, 111 S.W. 
2d 759—La Salle Life Ins. Co. v. 
Garza, Civ App., 109 S.W.2d 1087, 
error dismissed—Held v. List 
Laundry & Dry Cleaners, Clv.App , 
109 S.W.2d 1029—Bisbee v. Holson, 
Clv.App., 109 S.W.2d 289—Cox v. 
McKeown, Clv.App, 106 S.W.2d 
1090 —Hohmann v Gillespie Coun¬ 
ty, Civ App, 104 SW2d 673—Dur¬ 
ham V. Rentfro, Civ App , 103 S W. 
2d 1094—Bittle v. Service Mut. Ins. 
Co of Texas, Clv.App., 103 SW.2d 
221—Fidelity & Casualty Co. of 
New York v. Reynolds, Civ.App., 


101 S.W.2d 62.3—Murphy v Broad- 
dus Common School Diat No 26, 
Civ App., 101 .SW.2d 603—Sum¬ 
mers v. Lipscomb, Civ App , 101 S 
W.2d 376—Willacy Countv Water 
Control and Imp. Dist No. 1 v. 
Smith, Clv.App, 101 S W 2d 373— 
Hebert Undertaking Co v Ozon, 
Civ App, 99 SVV.2d 1013—Brooke 
v. I>ockal, Civ App, 92 S W 2d 
505—Hahn v. Texan Nat Bank of 
Beaumont, Civ App, 88 S W.2d 
1078—Buxton v. Texas & N. O. 
liy Co, Civ.App, 88 S W 2d 1065— 
Alexander v Connecticut General 
Life Ins Co, Civ App, 77 S W 2d 
284—Shoemaker v Tedford, Civ 
App . 74 S.W 2d 707- Zurich Gen¬ 
eral Accident & Ijiabllity Ins Co. 
v Long. Civ App, 32 S W 2d 488— 
R A. Cruse's Estate v State, Civ. 
App, 2 S W 2d 347—^^Valdman Dry 
Goods Co V Katchman, Civ App., 
297 S W. 559—^Woodrum v. Pierce, 
Civ App, 288 SW 541—Wall v. 
Solomon, Civ App., 269 S W. 683— 
Zarate v Cantu, Civ App, 225 S 
W. 285—Edwards v Holder, Civ. 
App, 215 S W. 480—Hamilton v 
American Nat In.s Co, Civ Apr, 
200 S VV. 259—American Ware¬ 
house Co V Hamblen, CJv App, 
146 SW 1006—Sudcrman-Dolson 
Co. V. Carson, Civ App, 122 S.W 
401. 

Taylor v. State, 216 S W 2d 206, 
162 Tex Cr 625, followed in Creach 
v. State. 216 S W 2d 206, 152 Tex 
Cr. 685—Orr v State, 158 S.W 2d 
633, 143 TexCr. 626 

Wyo—Kaan v. Kuhn, 187 P.2d 138, 
64 Wyo 158 
3 C.J p 1447 note 62 

Duty to search record 

(1) In Texas the civil court of ap¬ 
peals, when no briefs are filed, may 
dismiss an appeal without searching 
the record for fundamental error 
Tex —Haynes v. J. M Radford Gro¬ 
cery Co, 14 SW2d 811, 118 Tex 
277, questions answered conformed 
to Civ.App., 16 S.W.2d 1118. 

Shipley v. Wyatt, Civ App., 74 S. 
W.2d 433—Bogan v. Everltt, Civ. 
App., 66 SW2d 413—Q. P. Stores 
v. Parrish, Civ.App., 64 S.W.2d 
1020—Adamson v. Sethman, CJv. 
App., 60 S.W.2d 822—Perry v. De 
Bord, Clv.App., 69 S.W.2d 888— 
Hope Oil Corporation v. Humble 
Oil & Refining Co, Civ.App., 68 
S.W.2d 1060—Ferguson v. Harris 
County, Civ App, 42 SW.2d 297— 
U. S. Fidelity & Guaranty Co. v. 
Hardy, Civ.App., 24 S W.2d 462, 
certiorari denied 51 S.Ct. 492, 283 
U.S 844, 75 L.Ed. 1454—Read v. 
Bergfeld, Civ.App., 17 S.W.2d 167. 
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(2) Or It may exercise its discre¬ 
tion to make an Inspection of the 
record for fundamental error, 

Tex.—Pelfrey v. Jordan. Clv.App., 37 
S.W 2d 189. 

(3) And it has been said that, 
where it is claimed that fundamental 
error occurred in the court below, 
the court must examine the record 
for fundamental error. 

Tex—Reynolds v. Huff, Clv.App., 6 
SW.2d 223. 

Appellee’s brief improper 

Appellant failing to file a brief, 
and appellee’s brief not complying 
with Ct.Clv.App Rules, rule 42 (142 
SW xlv), there must be a dismissal 
of the appeal. Instead of an affirm- 
anee 

Tex—Arlspe v. Clark, Civ App., 199 
S VV. 500—Storking v. Laas, Civ. 
App, 109 S.W. 600 

Wyo—State v. Conner, 263 P. 616, 
37 Wyo. 474. 

Where appellant’s briefs are 
stricken on appellee’s motion, be- 
caus(‘ filed in violation of appellee’s 
rights, the record thus being with¬ 
out briefs, the appeal will be dis¬ 
missed on appellee’s motion 
Tex —Gray v. Texas Ice Co, Civ. 
App, 15 S W2d 664. 

86, Tex—Dyer v. Dement, 37 Tex. 
431 

Hotel & Restun rant Employees’ 
International Alliance & Bartend¬ 
ers’ International League of Amer¬ 
ica V Longley, Civ.App, 160 SW 
2d 124—Bisbee v. Holson, Civ App , 
109 SW2d 289--Bittle v. Service 
Mut Ins Co erf Texas, Clv.App., 
103 SW.2d 221—Newell v State, 
Civ App, 103 SW2d 194—Mitchell 
v. Henderson, Civ App, 90 S W 2d 
1117—Head v. Bergfeld, Civ App , 
17 S.W 2d 167—Holguin v. Wood- 
lawn Real Estate & Improvement 
Co.. Civ.App, 216 SW. 899—An¬ 
derson v. Churchill, etc., Co, Civ. 
App, 160 S.W. 478—Avant v. Cow¬ 
ley, Civ App, 47 SW. 1036. 

Where Judgment has been super- 
seded and case is submitted on rec¬ 
ord only, without any briefs, It is 
preferable for court of civil appeals 
to exf^mine record to ascertain if 
there be any fundamental errors pre¬ 
cluding afilrmance of Judgment. 

Tex.—Bisbee v. Holson, Civ.App, 109 
S.W.2d 289. 

Beversal 

(1) If fundamental error is dis¬ 
covered, It then becomes the duty of 
the court to reverse the judgment, 
for, having exercised its discretion 
to make the Inspection, the court 
would not meet the requirements of 
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When the case is triable de novo, the court may 
examine the record. 

d. Excuses 

Negtigence, other engagements of counsel, poverty of 
client, etc., are not legitimate excuses for a failure to 
file briefs. 

Ordinarily the matter of serving and filing a brief 
is not jurisdictional and failure to file a brief may 
be excused.87 Such failure, however, is not excused 
because of the carelessness, forgetfulness, or negli¬ 
gence of counsel,^is lack of secretarial help,®®*® 
or other professional engagements of his,®® 
or the poverty of his clientnor is a disputed oral 
agreement for a waiver of the rules for filing briefs 
a sufficient excuse,or a defect in service on ap¬ 
pellant of appellee’s notice to dismiss the appeal,®^*® 
or a failure of the clerk of court to notify the at¬ 
torney of the time set for submission in the technical 
manner provided, where he received actual no¬ 
tice.®® In jurisdictions where appellant may follow 
his brief with an argument in support thereof which 
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is bound with but distinct therefrom, his failure to 
file such an arg^ument is no excuse for appellee’s 
failure to file a brief.** 

§ 1315. Filing Briefs Used in Intermediate 
Appellate Court 

Briefs used In intermediate appellate courts ordinarily 
may not be filed In the courts of last retort, although tuch 
briefs may be considered for limited purposes. 

The briefs used in intermediate appellate courts 
ordinarily should not be filed in the courts of last 
resort,®® ®® although such briefs may be considered 
for limited purposes.®® ®® Under a rule of the 
Illinois supreme court, which provides that brief‘d 
filed in the appellate court will not be received for 
any other purpose than to determine what questions 
were raised in such court, briefs used in the appel¬ 
late court largely devoted to a discussion of contro¬ 
verted facts should not be filed in the supreme court 
and will not be considered.®^ In New Jersey where 
appellant does not file a brief in the court of errors 


lustice If Its eyes were closed to 
fundamental error when found 
Tex—Haynes v J. M. Radfoid Gro¬ 
cery Co, 14 SW2d 811, 118 Tex 
277, questions answered conformed 
to ClvApp, 16 SW2d 1118 

Hotel & Restaurant Employees’ 
International Alliance & Bartend¬ 
ers’ Intel national League of Amer¬ 
ica V Lonfiley, ("jvApp. 160 S W 
2d 124—Pelfrey v. Jordan, Civ 
App. 37 S W2d 189 
(2) Assignments of error that the 
judgment is contrary to, and not .sup¬ 
ported by, the e\ idcnce, and that the 
<’ourt erred In giving judgment for 
plaintiff as again.st defendant, for 
the reason that the evidence is In- 
suiUcient to show plaintiff complied 
with the contract sued on, without a 
brief are insufficient to require the 
court of civil appeals to review 
them 

Tex—Stump v. Riley, Civ App, 210 
SW. 603 

Xn Idaho if. when the cause is 
reached for hearing, neither side has 
submitted a brief or Is represented 
by counsel or only respondent is rep¬ 
resented by counsel, the supreme 
court may in its discretion either 
dismiss the cause which results in an 
affirmance of the judgment below, or 
examine the record for fundamental 
error and render its judgment on the 
merits. 

Idaho —Honnold v. Starkweather, 
280 P. 40, 39 Idaho 727—McQuain 
V. Glougle, 224 P. 1066, 38 Idaho 
715—Hecker v. Johnson, 211 P. 446, 
36 Idaho 417—Hoffman v. Payette 
Heights Irr. Dlst, 206 P. 615, 36 
Idaho 376—Ellsworth v. Hill, 200 
P. 1067, 84 Idaho 359. 


86.5 Iowa —Maybaum v Bank of 
Galt, 282 N.W 370. 

87. Wash —Goenen v. Department 
of Labor and Industries, 47 P.2d 
991. 182 Wash 469 

Excuses for failure to file in time 
se(‘ infra § 1340. 

Service of briefs see infra § 1336 

88. Arlz —Irvin v Dwight B Heard 
Tnv Co. 281 P 213, 35 Ariz 528 

Ohio—Rogers v. Rogers, App, 91 N 
E 2d 267. 

88.5 Cal—Clinton v Shaw, 135 P 2d 
172, 57 C A 2d 630. 

89. Cal —Clinton v. Shaw, supra 

S D —Conger v. La Plant, 163 N.W 
1006. 36 SD, 180. 

Tex —Camp v. Neal, Clv.App., 2 S 
W2d 473. 

Duty to employ other oonnsel 

Client should, under such circum¬ 
stances, employ other counsel. 

Tex —Camp v. Neal, supra. 

90. Wife In. divorce action 

The fact that a wife is penniless, 
and that the superior court made an 
order directing the husband to pay 
appellant wife suflleient money to 
enable her to print her brief, and 
that the husband appealed from this 
order and gave a bond staying ex¬ 
ecution of the order. Is no sufficient 
justification for not filing a proper 
opening brief 

Cal.—McCahan v. McCahan, 190 P. 
460, 47 CA. 176. 

91. Tex.—Western Union Telegraph 
Co. v. King, Clv.App., 224 S W. 318. 

91.5 Mo —Anderson v. Kuhs, App , 
213 S.W.2d 238. 

92. Pallnra to raglstar notice 
There was lack of showing of good 
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cause for failure to file a brief, 
where notices of the date the cause 
was set for submission were mailed 
to appellant’s attorney by first-class 
mail, although not registered, and 
actual notice was given in time 
have prepared the brief. 

Tex —Watson v. Employers’ Liabil¬ 
ity Assur. Corporation, ClvApp, 
80 SW.2d 1098 

93. Ind—Commercial Union Assur 
Co, Limited, of I.ondon, England 

V Schumaker, 119 NE. 632, 71 Ind. 
App 526 

93.50 Tex —Texas Employers Ins 

Aas’n V. Kennedy, 143 S W.2d 683, 
136 Tex. 486. 

93.55 In Texas 

When it is determined that court 
of civil appeals erred in basing Judg¬ 
ment on particular ground, supreme 
court, on writ of error to review 
such judgment, may consider briefs 
filed in court of civil appeals, not for 
purpose of reversing judgment, but 
only for purpose of determining 

whether it can affirm such Judgment 
by considering other assignments in 
such briefs. 

Tex.—Texas Employers Ins. Ass’n 

V Kennedy, 143 S W 2d 683, 135 
Tex 4 86—Garcia v. Moucada, 94 S 
W2d 123, 127 Tex. 453—Jordan v. 
Morten Investment Co., 90 S.W.2d 
241, 127 Tex. 37. 

94. Ill —El Paso First Nat. Bank v. 
Miller, 86 N.E 312, 236 Ill. 135— 
McArthur v Whitney, 67 N E 163. 
202 Ill 627—Daum v. Cooper, 65 
NE 1071, 200 Ill. 6.38—Weber v. 
Hertz, 68 N.E. 676, 188 Ill. 68. 
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and appeals on the only question reserved and | the supreme court which did not argue that question, 
cognizable in such court, but only the brief filed in j the appeal will be considered abandoned.^® 

B. FORM AND REQUISITES 


§ 1316. In General 

a. General principles 

b. Physical framework 

c. Index 

d. Appendix 

a. General Principles 

Statutes and rules of court regulate the form and sub¬ 
stance of briefs on appeal to the end that the business 
of the court may be expedited. 

Statutes and rules of court, designed to expedite 
the business of the court, aid the justices in the 


investigation of the matters submitted, and facili¬ 
tate prompt and orderly disposition of cases, reg¬ 
ulate the form and substance of briefs on appeal.^® 
The rules governing briefs are designed to aid the 
appellate court in reaching a proper disposition of 
the appeal with the least labor and consumption of 
lime.®®*® 

While these rules are not ordinarily regarded as 
jurisdictional,they should be adhered to.®*^ A 
rigid adherence,®® or a strict, literal compliance 
therewith is not ordinarily required; they are equi¬ 
tably considered by the court so as to give effect 
to the brief where possible, even though it is artifi¬ 
cially made and arranged.®® 


95. N.J.—^Hierspiel ▼. Gormley, 109 
A. 349, 94 N.J Law 253. 

96. Ala—Wood v. Wood, 82 So.2d 
666, 263 Ala. 384—Nunnally Co. v. 
Bromberg: & Co., 115 So. 230, 217 
Ala. 180. 

Lester v. Enzor, 134 So. 819, 24 
AlaApp. 318—Barfield v. Bartlett, 
119 So 696, 23 AleuApp. 9. certio¬ 
rari denied 119 So. 697, 218 Ala. 546. 
Colo.—Gardner v. City of Englewood, 
282 r 2d 1084, 131 Colo. 210. 

Fla—State ex rel S. A. Lynch Corp. 

V. Danner, 33 So.2d 46, 159 Fla. 874 
Iowa.—Winkler v. Hawkes, 102 NW. 
418, 126 Iowa 474. 

Mo—Wipfler v. Basler, 260 S.W.2d 
982—Kleinschmidt v. Globe-Demo¬ 
crat Pub Co, 166 S.W.2d 620, 360 
Mo. 250, certiorari denied 63 S.Ct. 
626, 317 US 701, 87 L Ed. 660— 
Metropolitan Properties Co. v. Ride¬ 
out. 142 S.W.2d 1056, 346 Mo. 787. 
Neb.—Pierce v. Domon, 162 N.W. 299, 
98 Neb 120. 

N.J —Gargano v. Venezio, 117 A.2d 
48, 37 N J.Super. 129. 

Ohio.—Chastang v. Mutual Life Ins. 
Co. of N. Y.. 65 N.E.2d 878, 77 Ohio 
App. 433. 

Okl —Renfrew v. Ittleson, 236 P. 686, 
110 Okl 109—City of Chickasha v. 
White, 146 P. 678, 46 Okl. 631. 

Or—Cameron v. Goree, 189 P.2d 596, 
182 Or. 681. 

Tex—Allstate Ins. Co. v. Lay, Civ. 
App., 265 S.W.2d 203—Wright V. 
Maddox, Civ.App, 286 S.W. 607. 

Suggested form 

Directions and forms set out In 
rule of the supreme court relating 
to contents of brief of appellant were 
not Intended as a model which must 
be strictly copied, but as merely sug¬ 
gestions to be followed substantially 
as aids to bringing about the purpose 
of the rula 


Iowa.—Smith v Middle States Util¬ 
ities Co of Delaware, 276 N.W. 168, 
224 Iowa 151. 

Purpose of uew rules 
The rules of civil procedure rela¬ 
tive to briefing were adopted for pur¬ 
pose of simplifying briefing of cases 
so that greater attention wfM be de¬ 
voted to presentation of merits of ap¬ 
peal and less attention given to me¬ 
chanics of the brief 
Tex—Pambrough v. Wagley, 169 S.W. 
2d 478, 140 Tex. 677. 

Insurance Inv. Corp. v. Hargrove, 
Civ.App , 179 S W 2d 383 
96.5 Tex—Sheppard v City and 
County of Dallas Levee Improve¬ 
ment Dist., Civ App, 112 S.W 2d 
253. 

96.10 III —People ex rel Carter v 
Touchettc, 125 N E 2d 473, 5 111 2d 
303—Taylor v City of Berwyn, 22 
N.E 2d 930, 372 Ill 124 
Ind.—Public Service Commission v 
Indiana Bell Tel. Co, 108 NE.2d 
889. 232 Ind 332. 

97. Fla.—Brinson Const. Co. v. 

Leach, 86 So 2d 889—Shore v. Shore, 
190 So 48, 138 Fla. 686—Halstead 
V. Florence Citrus Growers’ Ass'n, 
134 So 618, 101 Fla. 464. 

Ill.—Swain v Hoberg, 38 N.E 2d 966, 
312 Ill.App 610, reversed on other 
grounds 44 N.E 2d 38, 380 Ill. 442 
—Burns v Kunz, 8 N.E 2d 360, 290 
Ill.App 278—Puck v. City of Chica¬ 
go, 281 Ill App 6 

Ind—^Waters v Perfect Circle Corp., 
114 NE2d 436, 124 Ind App. 70— 
Witte v. Witte, 113 N.E.2d 166. 123 
Ind.App. 644 

Ky—Jones v. Jones, 202 S.W.2d 746, 
306 Ky. 6. 

Mo—Davis v Roberts, 295 S W.2d 162 
—Fuchs V. Reorganized School Dist. 
No. 2, Gasconade County, 261 S.W. 
I 2 d 677. 


N.J.—Gargano v. Venezio, 117 A.2d 
48, 37 N.J Super. 129 
Ohio —^Watt v Feuerllcht, App , 41 N. 
E2d 719. 

Okl—Shaw V. Stevenson, 249 P. 306, 
119 Okl. 182—Stone v. Easter, 219 
P 653, 98 Okl. 68. 

Buies have force and effect of law 

Ind—^Mendenhall v. Mendenhall. 124 
NE2d 873, 125 Ind App. 519—Yla- 
tros v. Cole, 68 N.E.2d 657, 117 Ind. 
App 19. 

Buies are hludlug on the courts as 

well as the litigants, and, while the 
appellate court prefers to decide cases 
on their merits, it may not do so 
when appellant fails to comply with 
such rules in preparation of his brief. 
Ind —Hughes v. State Bank of West 
Terre Haute, 117 N E 2d 663, 124 
Ind App. 611. 

Bearrangement of brief 
The supreme court will not search 
the briefs and attempt to reai range 
them for the purpose of ascertaining 
the points or exceptions to which the 
various parts apply. 

Vt.—Ijaferrlere v. Saliba, 117 A 2d 
380, 119 Vt. 26. 

Costs 

Where brief did not conform to 
court rules, no costs would be allow¬ 
ed for its printing. 

Wls—Phelps V. Wisconsin Telephone 
Co., 11 N.W.2d 667, 244 Wis. 67. 

98. Iowa.—Potter v. Robinson, 9 N. 
W.2d 467, 233 Iowa 479. 

Tex —Employers' Casualty Co. v. 
Rockwall County, Civ.App., 300 S. 
W. 148, modified on other grounds 
35 S.W.2d 690, 120 Tex. 441, re¬ 
heard 88 S.W.2d 1098, 120 Tex. 441. 

99. Ind—Slinkard v. Hunter, 199 N. 
E. 560. 209 Ind. 475. 

Mo.—McDonnell v. Hawkeye Life Ina 
I Co.. App. 64 S.W.2d 387. 
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The rules and regulations specifying the require- not be ignored or entirely disregarded,* and, al- 
ments for briefs are liberally construed,^ and a though a good faith attempt and substantial corn- 
technical violation thereof will not prevent a con- pliance with the rules relative to briefing is suffi- 
sideration of the appeal.* However, the rules can- cient,^ such a good faith attempt and substantial 


All aaeBtlo&s preiented 

The court will consider on their 
merits all questions presented In ap¬ 
pellant’s brief, unless precluded by 
Imperative rule of practice or proce¬ 
dure. 

Tex.—^Houston & T. C. R. Co. v. John¬ 
son. CivApp, 1 SW2d 706, re¬ 
versed on other grounds, Com App., 
41 S.W.2d 14, 83 A L.U 241. 

1. Ala.—^Wilson v. McClendon, 66 So 
2d 924, 259 Ala. 382--WctZL‘l v. 
Hobbs, 31 So.2d 639, 249 Ala 434. 

Wyatt V. City of Birmingham, 72 
So 2d 736, 37 Ala.App. 579—Dalton 
V. Nelson, 163 So. 467, 26 Ala App 
549—Lester v. Enzor, 134 So 819, 24 
Ala App. 318 

Ind.—Wabash Tp , Gibson County v. 

Cooper. 47 N E 2d 611, 221 Ind. 304 
Mo—Peterson Co v. Landes, App, 
280 S W2d 857. 

Tex —Crawford v. Continental Pan¬ 
handle Lines, Inc, CivApp. 278 S 
W 2d 666—Darling v Panhandle & 
Santa Fe Ry Co, CivApp, 209 S 
W 2d 660, refused no reversible er¬ 
ror—Heatley v. W. P Ponder & 
Sons, Civ App , 40 S.W.2d 961. 
Considerable latitude 
The court of civil appeals has con¬ 
siderable latitude with respect to 
brleling. 

Tex —Texas & P Ry Co. v. Baldwin. 
CivApp, 25 SW2d 969, affirmed, 
Com App , 44 S.W 2d 909, certiorari 
denied 53 S Ct. 11, 287 U.S 606, 77 
LEd 627 

2. Ala—Edge v. Bice, 82 So 2d 252, 

263 Ala 273—Nunnally Co v 

Bromberg & Co., 116 So 230, 217 
Ala 180 

Ind —Heflin v Red Front Ca.sh & Car¬ 
ry Stores, 75 N E 2d 662, 225 Ind 
617—City of Indianapolis v Butzke, 
27 N E 2d 360. 217 Ind 203—Wise 
V. White, 193 N E. 85, 208 Ind 343 
Mo—Young V. New York, C. & St. L 
Ry Co. 291 S W.2d 64. 

Leath v. Weaver, App, 202 S.W 
2d 126. 

N.M —^Armijo v. National Sur Corp , 
268 P 2d 339, 58 N.M 166 
Tex —Anderson v. Byrum, Civ.App., 
73 S W 2d 671. 

Clerical error 

It was proper for the court of ap¬ 
peals to disregard a mistake in the 
brief as to the name of a witness 
whose evidence was erroneously ex¬ 
cluded where the other party was 
not prejudiced thereby. 

Mo—State ex rel Adair County Coal 
Co. V. Arnold, 264 S.W. 860. 
ISzceBBive brevity 

An appeal cannot be dismissed 
merely because appellant’s statement 
is brief. 


Mo —Barrows v. RIss & Co., 179 S.W. 

2d 473, 238 Mo App 334. 

Error clearly shown 

Under present liberal rules, when¬ 
ever an appellant makes It appear 
that trial c<jurt has committed error 
prejudicial to him. It is duty of court 
of civil appeals to reverse without 
regard to form.al rules of briefing 
Tex —Pattison v Highway Ins. Un¬ 
derwriters, CivApp, 292 SW.2d 
694, error refused no reversible er¬ 
ror 

3. Ala.—Wyatt v City of Birming¬ 
ham, 72 So 2d 735, 37 Ala App. 679 
—Dalton v. Nelson, 163 So. 467, 26 
Ala App. 549—Lesfer v. Enzor, 134 
So 819, 24 Ala App 318 
Iowa —Broadston v Jasper County 
Sav Bank, 58 N.W 2d 309. 244 Iowa 
1101. 

Mn—Peterson Co v Landes, App, 
280 SW2d 857—McDonnell v. 
Hawkeyo Life Ins. Co., App , 84 S. 
W 2d 387. 

Tex—Watson v Whitton, CivApp, 
140 SW2d 961, error dismissed, 
judgment corr(‘<*1—Warren v Hous¬ 
ton Oil Co of Texas, CivApp, 296 
S W 637, affirmed. Com App , 6 S 
W2d 341. 

The rules are salutary in purpossy 

and the court may not give such a 
liberal construction thereto as will in 
effect abrogate the purpose thereof 
Mo —Beck V St‘curitv Ben. Ass'n, 
App. 129 S \V2d 1073 
Change of grounds of appeal 

The briefing rules are to be lib¬ 
erally construed, imt not so as to per¬ 
mit an appellant t<» completely change 
hjs grounds after sul>mi.«!sion of ap¬ 
peal in absence of most extraordinary 
circumstances 

Tex—King V Cron, CivApp., 285 S. 
W.2d 833, error refused no reversi¬ 
ble error, certiorari denied 77 S.Ct 
67, 352 U S 843, 1 L Ed 2d 59 
4ti Ala—Simmons v Cochran, 41 So 
2d 579, 252 Ala 461 

Fla—City of Hollywood v. Bair, 178 
So 850, 129 Fla 93. 130 Fla 742 
Ind—Bryant v Owens, 111 N E 2d 
804, 232 Ind 237—Klst v. Coughlin, 
57 NE2d 199, 222 Ind 639, modi¬ 
fied on other grounds 57 N E 2d 
586, 222 Ind 639—City of Indian¬ 
apolis V Butzke, 27 N E 2d 350, 217 
Ind 203—City of Aurora v Mor¬ 
ten. 8 NE2d 972, 212 Ind 627—Se¬ 
curity Trust Co v. Jaqua, 148 N.E. 
148, 200 Ind 732, transferred, see 
150 N.E 418, 85 Ind App 234, re¬ 
hearing denied 152 N E. 298, 85 
Ind App 234. 

John’s Cash Furniture Stores v. 
Mitchell, App., 126 N E 2d 827, re¬ 
hearing denied 127 N.E.2d 128— 
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Leckrone v. Lawler, 118 NE 2d 381, 
126 Ind.App 86—Allen v. Public 
Service Co. of Ind., 104 N.E 2d 766, 
122 Ind App 421—Doyle v. Paul, 87 
N E.2d 886, 119 Ind App 632—Aetna 
Life Ins Co., Hartford, Conn., v. 
Nicol, 86 N.E 2d 311, 119 Ind App 
441—Black v. Krauss, 86 N.E.2d 
647, 119 Ind App 629—Smith v. 

Mercer. 79 N E 2d 772, 118 Ind.App. 
676—McKinstry v. Russell, 70 N.E. 
2d 767, 117 Ind App 395—Brown v 
Greenwood, 60 N E 2d 152, 116 Ind. 
App 112—Linvllle v. Chenoweth, 
69 NE.2d 129, 116 Ind App. 355— 
Wayne Works v. Hick.s Body Co, 
56 N.E 2d 382. 115 Ind App 10— 
Butler University v Danner, 50 N. 
E 2d 928, 114 Ind App 236, rehear¬ 
ing denied 61 N E 2d 487, 114 Ind 
App 236—Pierce v Clemens. 4 6 N. 
E 2d 836, 113 Ind App 65—Ilillycr 
V Boyd. 32 NE2d 93. 109 Ind App 
18—Cornwell v. Cornwell, 29 NE.2d 
317, 108 Ind App 350—Vincennes 
Packing Corp v Trospor, 23 N E 2d 
624, 108 Ind App 7—Shirk v Da¬ 
vis. 2 N.E 2d 797, 102 Ind App 313 
—Deery v. Hall, 175 NE 141, 96 
Ind App. 683—^Willlam.s v. Harri¬ 
son, 123 NE 246, 72 Ind App 245— 
Rusk V. Kokomo Steel & Wire Co., 
121 N.E 87, 68 Ind App 627—Kra- 
bin V. Keesler, 119 NE 26, 67 Ind. 
App. 263—Ziegler v Knotts, 115 N. 
E 343, 64 Ind App 141—Cleveland, 
C.. C. & St. L. Ry. Co. v Gannon, 
112 NE. 411, 63 Ind App 289— 
Evansville Rys Co v Miller, 111 
N.E. 1031, 64 Ind App 206—Har- 
rold V Whistler, 111 N.E 79, 60 
Ind App 604—Smith v. Smith, 109 
NE 60, 69 Ind App 169—Deal v. 
Plass, 109 N.E. 51, 69 Ind App 186 
—German Fire Ins Co v Zonker, 
108 N.E 160, 67 Ind App 696— 
Town of New Point v Ch'vcland. 
C, C. & St L Ry. Co., 107 N E. 
660, 69 Ind App 147 
Iowa—In re Baker’s Estate, 285 N W. 
641, 226 Iowa 1071—Smith v Mid¬ 
dle States Utilities Co of Dela¬ 
ware, 276 NW, 168, 224 Iowa 161 
Ky.—Lunsford v Hughes, 130 S W 2d 
39, 279 Ky. 176. 

Mo.—City of Nevada v. Welty, 203 S. 

W.2d 469, 366 Mo 734. 

Tex.—Sheppard v City and County 
of Dallas Levee Improvement Dist., 
Civ.App., 112 S W 2d 253. 

Wyo—^Dinkelspeel v. Lewis, 62 P 2d 
294, 60 Wyo 380, rehearing denied 
65 P2d 246. 60 Wyo. 380. 

3 C J. p 1407 notes 11, 12. 

Question of fact 

Whether brief indicates a good 
faith attempt to comply with court 
rule concerning the preparation of 
briefs and U such a substantial com- 
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compliance is necessary to insure consideration of 
the appeal,5 unless in the particular type of case 
appellant is exempted by statute from the necessity 
of filing a brief.® 

Thus, it has been held that an appeal will not be 
dismissed where the brief is sufficient to present 
some question,^ where the review is de novo,^-® 
where the record is short and simple,where the 


violation of the rules is not flagrant*^-!® or does not 
substantially impair the consideration of the merits 
of the case by the court,where the defects are 
corrected by the reply brief,^-26 or where respond¬ 
ent’s brief is equally at fault as appellant’s brief.® 

Where the opposing party makes no proper ob¬ 
jection as to the sufficiency of the brief, irregulari¬ 
ties therein may be considered waived,® and the 


pllance as will permit court to clear¬ 
ly understand the questions sought 
to be presented, is a question of fact 
and not of law. 

Ind.—City of Indianapolis v. Butzke, 
27 N.E.2d 850, 217 Ind, 203. 
Discretion of court 

(1) The supreme court rule with 
respect to briefs on appeal vests dis¬ 
cretion in the court to determine 
whether fair effort has been made to 
comply with the rule. 

Cal.—^Wilkinson v. Zumwalt. 291 P. 
869, 108 C.A. 603. 

(2) Whether the brief meets every 
test of rules for briefing is larsrely 
within the discretion of the court. 
Tex.—Taylor v. Callahan, Clv.App, 

83 S.W 2d 1072, error dismissed. 
Mere Inaccuracies 

Mere defects or inaccuracies in the 
brief which show a good faith at¬ 
tempt to present questions for deci¬ 
sion are not ground for dismissing 
the appeal. 

Ind.—Board of Public Safety of City 
of Indianapolis v. State, 154 N.E. 
490, 200 Ind. 129, 

Bespoadent*a brief 
Respondent’s printed brief, cover¬ 
ing a statement of the case, the 
points relied on, and the authorities 
in support, complies sulhciently with 
the rules of courts of appeals. 

Mo.—Pennington v. Davis, App., 202 
S.W. 424. 

DTonteohnloal Interpretation 

The appellate court briefing rules 
will not be technically or arbitrarily 
interpreted in case of substantial ef¬ 
fort to comply. 

Tex.—Warren v. Houston Oil Co. of 
Texas, Civ.App., 296 SW. 637, af¬ 
firmed, Com.App., 6 S W.2d 341. 

Plagrant or IneKousable disregard 
only cause 

The court of civil appeals now con¬ 
siders all questions on their merits 
in the absence of disregard of statu¬ 
tory provisions or flagrant or inex¬ 
cusable disregard of the rules of 
briefing. 

Tex.—Crawford v. El Paso Land Im¬ 
provement Co., Civ.App., 201 S.W 
233. 

OoxnpUance required 

Such substantial compliance as en¬ 
ables the court to ascertain the error 
relied on for reversal, is sufficient. 
Ind.—Smith v. Smith, 109 N.E. 60, 59 
Ind.App. 169. 


Iowa.—^Nelson v. C. P. Adams Co., 161 
N.W. 646, 179 Iowa 686. 

Mo —^Neff V Sovereign Camp, W. O. 
W., 48 S.W.2d 564, 226 Mo.App. 899, 
certiorari denied Sovereign Camp, 
W. O. W. v. Neff, 62 S.Ct 601, 286 
U.S 649, 76 L.Ed. 1285—Sporing v. 
Dittmeier. App. 213 S.W. 176. 

Counsel from another state 

An appeal was not dlsmiasible for 
failure to comply with rules of court 
relating to form of brief, where coun¬ 
sel for appellant was from sister 
I state and had not had benefit of as¬ 
sistance of local counsel who was un¬ 
available because detained by duties 
in congress, and counsel for appel¬ 
lant filed further statement, points 
and authorities, and reply brief. 

Mo.—Universal Credit Co. v. Vanaus- 
dall, App., 106 S.W.2d 539. 

5. Ala.—Dalton v. Nelson. 163 So 
467, 26 Ala App. 649. 

Ill —Gyure v. Sloan Valve Co , 11 N 
E 2d 963. 367 Ill. 489 
Ind —Western Mach. Works v. Ed¬ 
wards Mach. & Tool Corp, 63 N E. 
2d 635, 223 Ind. 666—Northwestern 
Transit v. Wagner, 61 N E 2d 591, 
223 Ind 447. 

Rogers v. Warner, 129 NE2d 
370, 126 Ind App 641—Witte v 

Witte, 113 NE2d 166, 123 Ind 
App 644—Martin v. Martin, 103 N 
E2d 905, 122 Ind.App. 241-Wa.‘*li- 
ington Nat. Ins. Co v. Hines, 198 
NE. 465, 101 Ind.App 154 
Tex —Ellis V. Jefferson Standard Life 
Ins. Co , Civ App, 99 S.W 2d 953, er¬ 
ror dismissed—Hall v. Williams & 
Ellis, Civ.App., 267 SW. 620. 

Closing brief 

So-called closing brief, consisting 
of a series of documents and alleged 
proceedings apparently having some 
relation to the proceedings for settle¬ 
ment of the bill of exceptions and the 
action of the court thereon, was held 
not entitled to a place in the record 
Cal.—Rhode v. Wattles, 299 P. 674, 
114 C.A. 144. 

No attempt to oorreot dsfaots 
Appellant, who made no attempt to 
correct a brief in the several months 
after particular defects in It were 
called to his attention by appellees' 
motion to dismiss was not entitled to 
review on the merits under the good- 
faith attempt rule. 

Ind.—Kelly v. Rihm, 106 N E 2d 181, 
122 Ind App. 524—Hauser v. Mark- 
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well, 41 N.E.2d 662. Ill Ind.App. 
420. 

6^ Tex.—Tyree v. Road Dist No. 6, 
Navarro County, Civ.App., 199 S.W. 
644, error refused. 

7. Ind.—Klst V Coughlin. 67 N E 2d 
199, 222 Ind. 639, modified on other 
grounds 67 N.E 2d 686. 222 Ind. 639 
—Ferguson v. Elkenberry, 32 N.E 
2d 887, 218 Ind 370—Sllnkard v 
Hunter, 199 NE 660, 209 Ind. 476. 

Krablll V. Keesler, 119 NE 25, 
67 Ind App 263—Johnson v. Gep- 
hart, 117 N.E 270, 66 Ind App 322 

7.5 Mo.—Frisch v. Schergens, 295 S 
W.2d 84—Munday v. Thlelecke, 290 
S.W.2d 88. 

7.10 Ala—Kendall Alabama Co v 
City of Fort Payne, 79 So.2d 801. 
262 Ala. 465. 

7.15 Ill.—People ex rel Carter v 
Touchette, 125 N E 2d 473, 6 I11.2d 
308. 

Ind.—McConnell v. Fulmer, 103 N E 
2d 803, 230 Ind. 576 

Iowa—State ex rel Wef‘de v Iowa 
Southern Utilities Co of Delaware, 
2 NW.2d 372, 231 Iowa 784, modi¬ 
fied on other grounds 4 NW.2d 
869. 

Mo—Herrold v. Hart, 290 S W.2d 49 
—Saombathy v. City of Berkeley, 
280 S W 2d 834—Kramer v. John¬ 
son, 238 SW2d 416, 361 Mo 1085— 
Ste Genevieve County v. Heberlie, 
171 S.W 2d 667, 361 Mo 70—Cole¬ 
man V. Crescent Insulated Wire & 
Cable Co. 168 S W 2d 1060. 360 Mu 
781—Laun v. Union Electric Co of 
Missouri, 166 S W 2d 1065, 350 Mo. 
672, 144 A LR 622 

Spiller V. Washington Nat. Ins 
Co., 20b S.W 2d 681, 240 Mo App. 
226 

Wash —Fisher v. Hagstrom, 214 P 2d 
654, 36 Wash 2d 632. 

7280 Mo.—Menke v Farmers Produce 
Exchange (’’o-op. Ass’n No. 30, App., 
101 S.W.2d 608. 

7.25 SD—Bisson v. Farmers Ins 
Co of Minnehaha County, 268 N.W. 
G98. 64 SD. 625. 

8. Wash.—King v. King, 146 P. 971, 
83 Wash. 616. 

9. Ind.—Conway's Estate v. State. 
120 N.E. 717, 72 Ind.App. 303—Tee- 
pe y. Cloud, 120 N.E. 29, 68 Ind. 
App. 165. 

Ky.—Shelton v. Shelton, 180 S.W. 82. 
167 Ky. 167. 
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brief may be considered, even though there are some 
deficiencies therein.^® 

The brief should be short and clear it should 
not deal at length with matters that may be sum¬ 
marized or treated more succinctly.^!-® Appellant’s 
brief must disclose enough of the record and the 
law applicable thereto to show that error was com¬ 
mitted by the lower court.!!-!® The brief must 
state the facts and issues to be determined fair- 


]y;ii.i6 it should not contain frivolous, unneces¬ 
sary, or impertinent matters,!* or matters extrane¬ 
ous to, or not justified by, the record,!® or not ger¬ 
mane to any issue ;!^ and the terms used therein 
should be reasonably construed according as the 
facts and circumstances of the case indicate.!® 

Notwithstanding the brief is substantially defec¬ 
tive, the court, in the exercise of its discretion, may 
examine the case on the merits!® and will generally 


10. Pla.—Tampa Electric Co. v. Gib¬ 
son, 161 So. 727, 119 Pla 112. 

Ind.—Diddel v. American Sec. Co, 161 
NE. 689, 94 Ind.App 639—Conway's 
Estate V. State, 120 N.E 717, 72 Ind. 
App. 308—Teepe v Cloud, 120 N E 
29, 68 Ind.App 165—Leslie v. Eb- 
ner, 118 N E. 829. 67 Ind.App. 32. 

Where interests of Jnstioe demand 
that the court of appeals decide a 
case on its merits, a motion to dis¬ 
miss the appeal, on grounds that the 
appellant has failed to make a fair 
and concise statement of facts, that 
it contains conclusions and argu¬ 
ment, that assignment of errors is 
not stated clearly and concisely and 
that points, authorities and argu¬ 
ments are intermingled, would b(‘ 
overruled, notwithstanding the merit 
of such motion 

Mo—Le Compte v. Sanders. App., 229 
S.W2d 298. 

11. Ill.—Hoyt V. Morris, 216 Ill App 
321. 

Mich.—Vozbut v Pomputis, 2C9 NW 
149, 277 Mich. 212. 

Va—Eppes v Eppes, 27 S E 2d 164, 
181 Va. 970. 

No speclflo restriction on length 

Supreme court rules do not encom¬ 
pass any specific rc.strlctlon.s on 
length of a brief, except to extent of 
requiring that statement of questions 
involved should never exceed one 
page unless absolutely necos.sary. 
SC—Holly Hill Lumber Co v Mc¬ 
Coy, 26 SE.2d 175, 203 S.C. 69, 148 
AL.H. 286. 

Quotations and extracts 

Court rule prohibiting quotations 
or extracts from record or from le¬ 
gal authority in appeal brief does 
not prevent submitting a detailed 
analysis of automatic coverage clause 
of policy or discussion of authorities 
in appeal In action on automobile in¬ 
demnity policy. 

Cal.—Dean v, Niagara Fire Ins Co, 
68 P.2d 1021, 24 C.A.2d Supp 762. 

Brief held too lengthy 

Fla.—Kneale v. Kneale, 67 So.2d 233 
—Rubinow v. Rubinow, 40 So.2d 
561. 

Va.—Eppes v. Eppes, 195 S.E. 694, 
169 Va. 778. 

11.5 Ill.—Palmer v. Miller, 66 N.E.2d 
447, 823 IlLApp. 528. 

6 C.J.S.—16 


11.10 Okl.—Douglas v. Martin, 228 P 
2d 1021, 204 Okl. 264 
11.15 N.Y.—Baylls v. Wood, 284 N.Y. 
S. 109, 246 AppDiv. 779. 

12. N J —Johnson v. Savings Invest¬ 
ment & Trust Co of East Orange, 
153 A 382, 107 N J Eq 647, affirm¬ 
ed 160 A. 371, 110 N.JEq 466. 

13. Colo—McAllister v. McAllister, 
209 P 788, 72 Colo 28. 

Ga—Stewart v. Hasty, 48 S.E 2d 767, 
77 Ga App. 624. 

Wis.—Gleixner v Schulkewltz, 11 N 
W.2d 500, 244 Wis. 169. 

Bhetorical statement 

An assertion that director squan¬ 
dered stockholders* money must be 
considered rhetorical, in the ab.serK‘e 
of a money judgment therefor, or as¬ 
signment of error in not r<*ndering 
such judgment 

Colo—Buchhalter v Myers, 276 P 
972, 85 Colo 419. 

Facts not in record 

(1) Statemonts in briefs of alleged 
facts not in record are nugatory and 
improper 

NY—In re Chambers’ Will, 4 N Y.S 
2d 875, 167 Mi.se 843, adhered to 7 
N Y S 2d 260, 169 Misc. 124. 

(2) The printing, as a part of re¬ 
spondent’s brief, of a report which 
was not included in the return to the 
writ of certiorari was improper 

N.J —Gregg v Juvenile and Domes¬ 
tic Relations Court of Bergen Coun¬ 
ty. 42 A 2d 458, 133 N J.Law 89. 159 
ALK 1225, 

Prior trial 

AVhere a new trial was granted 
from which no appeal was taken, 
brief on appeal from Judgment enter¬ 
ed at second trial should not have in¬ 
cluded what occurred at first trial 
Minn—In re Stewart, 13 N W 2d 375, 
216 Minn 485. 

Exhibits not in abstract of record 

The inclusion in brief of exhibits 
In evidence but not in abstract of 
record was not prejudicial to appel¬ 
lee, and such exhibits would be con¬ 
sidered on appeal. 

Kan—Briggs v, Burk, 267 P.2d 161. 
174 Kan. 440. 

On appeal from ruling on demurrer 

On demurrer, sole question Is 
whether facts alleged in challenged 
pleading constitute cause of action 
or defense, and hence it is irregular 
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for briefs on appeal to set forth facts 
not contained in pleadings. 

Wis—Trathen v. Lyon, 272 N.W. 449, 
224 Wis. 446 

14. Cal —Prewitt v Prewitt, 276 P 
2d 63, 128 C A 2d 344 

Okl —McConnell v Davis, 148 P. 687, 
46 Okl. 201. 

15. Xn foal 

In an action by the seller of two 
jennets on a purchase-money note, 
where the buyer alleged that the Jen¬ 
nets were not “In fold” by a horse 
so as to bring forth mule colts as 
guaranteed by the seller, the term "in 
fold" used in record and briefs will 
be construed to mean “in foal,” since 
It could have no other intelligent 
meaning 

Al.a—O'Roar v Richardson, 81 So. 
865, 17 Ala App. 87. 

Jennies 

In an action on a note given for 
part purchase price of two jennets 
alleged by defendant to have been 
guaranteed to be in foal at the time 
of the sale, the word "jonnies," as 
used in the record and the briefs, 
will be taken to mean the female of 
an ass, and not a machine for spin¬ 
ning cotton thread, in view of the 
nature of the case 
Ala—O’Rear v. Itichardson, supra 

16. Ala—Shelliy County v Hatfield, 
88 So 2d 842, 264 Ala 488—Wood v 
Wood. 82 So 2d 556, 263 Ala 384 
—Quinn v Hannon, 80 So 2d 230, 
262 Ala. 630—Starlha v Hagood. 
40 So 2d 85. 262 Ala. 168—Bell v. 
Fulgham, 80 So. 39, 202 Ala 217. 

Cal —In re Hartson's Estate, 24 P 2d 
171, 218 C 536 

In re Briggs’ Estate, 294 P 2d 
478, 139 C A 2d 802—Copfor v Gold- 
on, 288 P.2d 90, 136 C.A 2d 623— 
Underhill v Peterson, 293 P. 861, 
110 C A 221. 

Ind—Gross Income Tax Division v. 
W. B. Conkey Co, 88 N.E 2d 663, 
228 Ind 343. 

Security Savings & Loan Ass'n 
v. Morgan, 20 N E 2d 707, 106 Ind. 
App 437 

Iowa—Citizens State Bank of Post- 
ville v. Beucher, 294 N.W. 717, 229 
Iowa 471, modified on other 
grounds and rehearing denied 296 
N.W. 362, 229 Iowa 471—Union 

Bank, Lincoln, Neb., v. Flynn Com¬ 
mission Co., 294 N.W. 673, 229 Iowa 
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do so where questions of public interest and im- abrogating the rules.i^-i® 
portance are involved.!** In some jurisdictions. substantially fails to 

the court will inspect the record for fundamental authorized, ac- 

errors.l7 However, the rules with respect to briefs different 

are not to be relaxed to the point of requiring the jurisdictions permit, to strike the brief!* and re- 
appellate court to search the record for grounds to quire a proper brief to be prepared and filed,!* or 
reverse the judgment appealed from,!!-* and the jq disregard the improper portions of the brief, and 
fact that the court considers a brief not complying determine the case on any questions presented by 
with the rules is not to be regarded as a precedent the remaining portion thereof ;20 or to refuse to 


894—Tounkln v. Rubio Sav. Bank 
of Rubio, 284 NW. 161, 226 Iowa 
343—Shull, Gill, Sammls & Stilwell 
V McCrum, 162 N.W. 759, 179 Iowa 
1232. 

Md—Columbian Carbon Co. v. Right, 
114 A 2d 28, 207 Md 203. 

Mo—Morton v. Simma, 263 SW.2d 
436—Fosmire v. Kansas City, 260 
S.W.2d 252—Ezell v. Kansas City, 
260 S.W.2d 248—Felgenbaum v. Van 
Raalte, 201 S.W.2d 283, 356 Mo 67 
—Brown v. Citizens’ State Bank, 
134 S.W.2d 116, 345 Mo. 480. 

Geary v. Geary, App., 277 S.W 2d 
327—Songer v. Brittain, App., 272 
SW2d 16—State ex rel Dail v 
Public Service Commission, 203 S 
W.2d 491, 240 Mo App. 250 
Mont—Lyon v Dailey (^)PI)cr, etc, 
Co., 12G P 931, 46 Mont 108 
Nob—Pierce v Domon, 152 N.W 
299, 98 Neb 120 

Tex—Pien e Oil Co. v. Carroll, Civ. 
App., 277 S W. 220. 

Brief considered 

Appellant will not be denied the 
benefit of his theories and authorities 
cited because of technical noncompli¬ 
ance with the rules for briefing. 
Tex.—Watts v Wofford, Clv.App , 239 
SW. 321, dismissed for want of 
Jurisdiction 

Matter of discretion 

The strictness with which the rules 
of briefing shall be enforced is a 
matter largely within the discretion 
of the courts of civil appeals, and 
depends on the facts peculiar to each 
case, and, when Justice warrants it, 
it is the court's duty to exercise that 
discretion and consider errors regard¬ 
less of the fact that in presenting 
them appellants have not followed 
the rules laid down. 

Tex.—Sewell v. Lake Charles Plan¬ 
ing Mill Co., Civ.App , 263 S.W. 892. 

Oonrt reluctant to refuse 

The supreme court is reluctant to 
refuse to pass on the merits of the 
case because of defects in the brief 
Ind—Sllnkard v. Hunter, 199 N.E 
BbO. 209 Ind 476. 

Manifest error corrected 

Although counsel fall to comply 
with the rules as to briefing, yet the 
supreme court will correct any man¬ 
ifest error such as would cause a 
miscarriage of Justica 


Neb.—In re Wlnterrlnger, IBl N.W. 
162, 97 Neb 739 

Independent inv-estigation poseible 

The supreme court is not bound to 
consider only the Questions present¬ 
ed In the briefs of the parties, but 
may mako an independent investiga¬ 
tion 

Wash —Smith Sand & Gravel Co v 
Corbin, 164 P. 160, 89 Wash 43. 
Presentation of questions sufficient 
Where the brief was sufiklent to 
advise the court of the question 
sought to be presented, the merits 
of the case were considered, although 
the brief was subject to criticism for 
noncompliance with the rules. 

Ind.—Stinkard v Hunter, 199 N.E. 

660, 209 Ind 476. 
trnprejudicial noncompliance 

Where noncompliance of appealing 
defendants with court rules in pre¬ 
senting and tiling the abstracts, 
briefs, etc, has in no way prejudiced 
plaintiff’s rights, and does not af¬ 
fect the supreme court's jurisdiction, 
a motion to dismiss the appeal there¬ 
for may be denied 

Utah—Merrill v. Coon, 193 P. 1108, 57 
Utah 240. 

Z»a 7 xnau appealing without counsel 

Minn—Bartl v City of New Ulm, 72 
NW.2d 303, 246 Minn 148 
Mo—Rippe v Sutter, 292 S.W.2d 86 
16.5 Mo—Conser v. Atchison, T. & 
S. F. Ry Co., 266 SW2d 687, cer¬ 
tiorari denied 76 S Ct. 45, 348 US 
828, 99 L Ed 663—Berghorn v. Re¬ 
organized School Dlst No. 8, 
Franklin County, 260 SW.2d 573, 
364 Mo 121 

NM—Thompson v, Greer, 233 P.2d 
204, 65 NM 335 

N C —Day v. Asheville Tobacco Bd. 
of Trade, 87 S.E 2d 18, 242 N C. 
136. 

17. Tex—Ablowich v. Jefferson 
Standard Life Ins. Co, Clv.App, 
85 S W.2d 259, error dismissed— 
Judd V Wyche, Civ App , 80 S W 2d 
808—^Watts V Wofford, Civ App . 
239 S.W. 321, dismissed for want 
of Jurisdiction—Smith v. Nesbitt, 
Civ.App,, 235 S.W. 1104—Garitty v 
Halbert. Civ App., 235 S W. 231. 
dismissed for want of Jurisdiction 
—Elder v. Hamilton, Civ.App., 227 
S.W 243. 

Vt.—Ricci v. Bove's Ex’rs, 114 A. 2d 
648, 118 Vt. 463. 
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What constitutes fundamental error 

(1) Overruling a special exception 
to a pleading liecause the verifica¬ 
tion is insufficient does not present 
“fundamental error.” 

Tex —Houston Ice & Brewing Co. v. 
Fields, Civ.App., 81 S.W 2d 234. 

(2) Erroneously Instructed verdict 
is fundamental error. 

Tex —Raper v. Parmenter, Civ.App , 
1 S W2d 343. 

17.5 Ind.—^Wabash Tp., Gibson Coun¬ 
ty, V Cooper, 47 N.E.2d 611, 221 
Ind 304. 

Albertson v. Nix, 57 N.E.2d 206. 
115 Ind App 128—National Life Co 

V. Jordan, 47 N.E 2d 827, 113 Ind 
App 394. 

17.10 Mich —^Martin v. Leslie, 76 N. 
W2d 71. 345 Mich. 305. 

18. Cal.—McCahan v. McCahan, 190 
P. 460, 47 C.A 176. 

NJ—Gargano v. Venezio, 117 A 2d 
48, 37 N J.Super 129 
N D —Wasson v. Brotherhood of 
Railroad Trainmen, 257 N W. 635, 
66 ND. 24 6, followed in Huffman 
V Brotherhood of Railroad Train¬ 
men. 267 N W 639, 65 N D. 253 
Tex—Hunsaker v. Abbott, Civ.App, 
286 S W 610. 

Wash—Milone & Tucci, Inc. v. Bona 
Fide Builders, Inc., 301 P 2d 759. 

19. Fla—McBride v. Overstreet, 88 
So 2d 298. 

Ky—Smith v Combs, 221 S W 2d 
672, 310 Ky. 755 

S D —Dewey v. Chicago, B & Q R 
Co, 162 NW. 104, 36 SD 279 
Tex—East Tex. Const. Co. v. Reno, 
Clv.App, 231 SW.2d 799, error re¬ 
fused no reversible error—Ilunsa- 
ker V. Abbott, Civ.App., 286 S W. 
610. 

Beare to comply with rules may be 
granted if good cause is shown. 

Mo—Onka v. Butkovich, App., 294 S. 

W. 2d 357. 

20. Cal —County Nat. Bank & Trust 
Co. of Santa Barbara v. Sheppard. 
288 P.2d 880, 136 C.A.2d 206. 

Ind —Rimeo Realty & Investment 
Corp V. La Vigne, 60 N.E.2d 963, 
114 Ind App. 211 

Mo.—^Mannon v. Frick, 296 S.W.2d 
158. 

Or—Southern Pac. Co. v. Consolidat¬ 
ed Freightways, 281 P.2d 698, 208 
Or. 657. 
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consider the brief to regard the errors assigned | dismiss the appeal.^® 

as waived, 21-5 or to affirm the judgment or to | It has been held that since the rules as to briefs 


S.D—Dewey v. Chicago, B. & Q. R. 

Co.. 162 N.W. 104, 36 S.D 279. 

Tex.—Freeman & Freeman Oil Co. v. 
Lyman, Civ.App., 121 SW.2d 644. 

21. Cal—Arthur v. Feterman, 183 P. 
307, 42 C.A. 63 

Ind.—^Wabash Tp , GJbson County, v. 
Cooper, 47 N E 2d 611, 221 Ind 304 
—Home Owner’s Loan Corp. v. 
Hornyak, 44 N E 2d 89, 220 Ind. 
487. 

Williams v. Utilities Engineering: 
Institute, 64 N E 2d 302. 116 Ind 
App. 462—Major v Kaplan, 48 NE 
2d 82, 113 Ind App 486—National 
Life & Accident Ins Co v Wil¬ 
liams, 8 NE2d 408, 103 Ind.App. 
437. 

Mo—Cherry v. Cherry, App, 272 S. 
W 2d 700 

Neb—Joyce v. Tobin, 253 N W. 413, 
126 Neb 373—Pierce v. Domon, 162 
N.W. 299, 98 Neb. 120—Kucera v 
Hansen. 147 N.W. 686, 96 Neb. 316 
N.J—Sensale v. Applikon Dyeing & 
Printing Corp, 79 A 2d 316, 12 N J. 
Super. 171. 

SD—Monen v Monon, 269 N.W. 85, 
64 S D 681, 108 A L R. 404. 

Tex—Balque v. Green, Civ.App, 193 

5 W 2d 706, refused no reversible 
error—Conley v Abrams, Civ App , 
7 SW2d 674—Mutual Life Ins 
Ass’n of Texas v Llllard, Civ.App, 

6 SW2d 686—Midland Rubber (^o 

v. Waldman, Civ App, 257 S W. 929 
—^Weaver v. Taylor, Civ App , 251 
SW 1117 (first case)—Weaver v. 
Taylor, Civ App, 251 SW 1117 

(second case)—Equipment Co v 
Luse, Civ App, 250 S.W. 1104— 
Gray v Magdalena Oil Co, Civ 
App. 240 SW 693—Buvens v 
Barden, Civ App, 196 SW 333 

Vt—Kennedy v. Robinson, 160 A. 170, 
101 Vt 374 

Merits not considered 

A brief which is not systematic, 
and which quotes much testimony 
without giving references, and rath¬ 
er argues Incidents than principles, 
and is not enlightening, presents the 
case in a manner such that the court 
will forbear to express an opinion as 
to its merits 

Ill —Watt v. Iroquois Auto Ins. Un¬ 
derwriters, 256 Ill App 210. 

Only general consideration 

An appellant’s brief, violating rules 
of the court of civil appeals, will not 
be considered, except generally, al¬ 
though no objection has been urged 
against it. 

Tex—Clegg v. Temple Lumber Co., 
Civ App. 195 SW. 646, affirmed, 
Com.App., 222 SW. 971. 

Part of brief not considered 

Where one hundred sixty-two pages 
of appellant’s brief were stricken out 
for failure to condense the testimony, 


and a later brief included forty-five 
pages in the same form, they will 
not be considered in deciding the 
case 

S D —Boyd v. Kimball City Inde¬ 
pendent School Dist., 168 N.W. 733, 
37 S D 394. 

Total failnro 

On total failure of appellant to 
comply with the rule requiring the 
brief to state the nature of the ac¬ 
tion, the issues, and how decided, and 
a statement of facts presenting the 
errors relied on, the case will not be 
reviewed 

Iowa—Campbell v. Davis, 163 N.W 
194, 180 Iowa 314. 

21.5 Ala.—Brandon v. National Sur 
Corp, 60 So 2d 869, 36 Ala App. 
671. 

22. Ark—Commissioner of Labor v 
Danco Const Co. 294 S W 2d 336— 
Morris v Mauncy, 230 S W 2d 37, 
217 Ark. 389 

Colo—Mauldin v Lowery, 255 P 2d 
976, 127 Colo 234 

Ind—Public Service Commission v 
Indiana Bell Tel. Co, 108 N E.2d 
889, 232 Ind 332—^Freeman v 

Cangany, 62 NE2d 839, 222 Ind 
282—Ferguson v. Eikenbcrry, 32 
NE 2d 887, 218 Ind 370 

Jewell V Floyd, App, 134 N E 2d 
62—Witte V. Witte, 113 N E 2d 166, 
123 Ind App 644—^Williams v Wil¬ 
liams, 112 NE2d 306, 123 Ind App 
496—Cramer v Kelso, 103 N E 2d 
901, 122 Ind App 240—Ilelmer v. 
Flood, 94 N.E 2d 676, 120 Ind App 
614—Eggcr V Huff, 81 N E 2d 378, 
118 Ind App 461—Crousore v 
Crawley, 48 N E 2d 834, 113 Ind 
App 529 

Ky—Haddix v Walters, 237 S W 2d 
836 

Mo —McHenry v. Wabash R. Co, 
App, 216 S W2d 638 
Neb —Clark«‘ v Penn Mut Life Ins 
Co, 257 NW 667, 128 Nob 107— 
Dingle V Gilbert, 220 N W. 271, 
117 Neb 237 

Ohio —Home Owners’ Service Corp 

V. Hadley, App, 112 N E 2d 834. 
Okl —Poison V Pirtle, 49 P 2d 631, 

173 Okl 694—Rice v Arnold, 20 P. 
2d 161, 162 Okl 271—Bennett v 
Stewart, 268 P 286, 131 Okl 235— 
Hoyt Shoe ("o v. Cuff, 148 P. 695, 
46 Okl 178—^Watkins Nat. Bank v 
Polk. 147 P. 1011, 47 Okl. 256. 

Tex—Huff V Simpson, Civ App , 111 
SW2d 1186—Independent Life 

Ins Co. of America v. Eden, Civ 
App, 99 SW2d 315—Cook v. 
Bayne, Civ.App, 38 S W.2d 419— 
Christensen v. Watson, Civ App, 
240 SW 643—Caffrey v Bartlett 
Western Ry. Co, Civ App, 198 S 

W. 810 

3 C.J. p 1408 note 14. 
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23. Cal.— ^Tyson v. Romey, 199 P.2d 
721, 88 C.A.2d 762—Driscoll v. 

Shipp, 69 P.2d 429, 21 C.A 2d 369 
—Isaacs V. Jones, 64 P 2d 1123, 12 
C A 2d 98—Ferslew v. Andersen, 
63 P2d 768, 11 C.A.2d 400—Milano 

V Bullen. 13 P 2d 621, 126 CA 
72, followed in Milano v. Ratto, 
13 P2d 521, 126 CA. 784—Kalten- 
berger v Alexander Hotel Co., 12 
P 2tl 69. 124 C A 198—McCahan v. 
McCahan, 190 P 460, 47 C A. 176 

Fla—Fields v Fields, 189 So. 261, 
second case, 138 Fla 268—Fields 

V Fields, 189 So 251, first case, 
3 38 Fla 269—Coull v. McTnto.sh 
Inv Co, 171 So 793. 126 Fla 864 
—Smith v. Presha, 134 So 44, 101 
Fla 1272 

Ill —Gyure v Sloan Valve Co., 11 
NE 2d 963, 367 Ill 489 

Appeal of Allensworth. 70 NE 
2d 88, 329 Ill App 644—Leader Ici* 
Cream Co. v Doy, 2 N E.2d 584. 
285 111 App. 599. 

Ind —Catherwood v Lesny, 6 N E 2d 
623, 211 Ind 417—Butler v. Col¬ 
lins. 199 NE 264, 210 Ind 38 
Yiatros v. Cole, 68 N E 2d 667, 
117 Ind App 19—Preuss v Heaton, 
11 NE2d 533. 104 Ind App. 429— 
Babcock V. Johnson, 63 N E. 241, 
22 Ind App 97 

Iowa—Carlson v Bankers Trust 
Co, 60 NW2d 1, 242 Iowa 1207— 
Cowles V Joelson, 286 NW. 419, 
226 Iowa 1202—Independent 
School Dist No 8 of West Grove 
Tp, Davis County, v Hartwlck, 
284 NW 463, 220 Iowa 493—Don- 
dore V Rohner, 276 N.W. 886, 224 
Iowa 1 

Knn—^^'^leneke v Reed, 213 P 2d 
977, 3 68 Kan 527 

Md—Miisser v Citiz(‘n.M Bank of Ta- 
koma Park. 72 A 2d 762. 3 96 Md 
100--Butler v. Reed-Avery Co, 48 
A 2d 436, 186 Md 686 

Mo—Repple v East Tex Motor 
Freight Lines, 289 S W 2d 109- - 
Ambrose v M F A. Co-op. Ass’n 
of St Elizabeth, 266 S W 2d 017— 
Page V Laclede Gas Light Co., 215 
S W 2d 23—Walker v. Allebacli, 
189 S.W 2d 282, 364 Mo 298—City 
of St Louis V Central Institute 
for the Deaf, 149 S W 2d 790—Met¬ 
ropolitan Properties Co v Ride¬ 
out. 142 SW2d 1066, 346 Mo 787 
—Stroker v City of St. Joseph, 292 
SW 1031, 316 Mo. 1090—Rusch v. 
Valle, 237 S W. Ill—Big Tarkio 
Drainage Dist. v Peters, 220 S W. 
874 

White V Nelson, App, 283 S W. 
2d 926—Fisher v Lavelock, App , 
290 S W 2d 656—Shreve v Zuve- 
kas, App., 264 S W 2d 264—Pelten- 
berger v Evers, App, 210 S W 2d 
404—White v. Johnson, App., 206 
S W.2d 677—^Prewitt v. Zook, App., 
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are not jurisdictional, the failure to comply there¬ 
with does not call for dismissal of the appeal, al¬ 
though it may warrant affirmance of the judgment 
appealed from. 23.6 The fact that a rule of court 
prescribes that a brief not conforming therewith 
shall be returned to the clerk without filing does 
not prevent the court from dismissing the appeal 
for such defect.24 In some jurisdictions, however, 
a motion to dismiss will not lie where the brief 
filed is defective, 25 the penalty sometimes being 
that instead of dismissal of the appeal the offender 
IS subject to be dealt with for contcmpt.23 

Entitling of brief. Although a brief is wrongly 
entitled a motion to dismiss, the appeal for that 
reason will be denied where neither the court nor 
the opposite party has been misled thereby 27 

Final judgment. Where counsel desire a final 
judgment in case the judgment or decree is re¬ 
versed, they should specifically state in their briefs 
what this judgment should be and the reasons there- 

for.28 


Trial brief, although a good one and sufficient for 
the trial court, is not sufficient on appeal.29 

A petition for leave to appeal may stand as ap¬ 
pellant's brief on appeal.23-6 

Brief in different case. A copy of a brief of coun¬ 
sel for the opponent filed in another case in an¬ 
other court cannot be brought into the case by sub¬ 
mitting it as an appendix to the case at bar.30 
Where the questions presented in a number of re¬ 
lated cases are identical, a single brief may be filed 
for all of the cases.30.5 

The opinion of the lower court, when not prop¬ 
erly part of the transcript, may be included in the 

brief.30.10 

b. Physical Framework 

The rules at to the physical layout of the brief should 
be complied with. 

The physical framework of a brief should con¬ 
form to the rules.30.60 should be divided into 
such major divisions as the rules require,2i and 


197 S.W 2d 691—Baraban v. Lasa- 
ter, App, 185 S.W 2d 27—Cowan v 
Walker, App., 168 S W 2d ISO- 
Brown V. Johnson, 157 S.W 2d 644, 
236 Mo App 817—Guinn Inv. Co. v 
Farmers Elevator Co., App , 150 S 
W.2d 608—^Williams v. Jenkins, 
App, 107 S.W.2d 938—^National 

Refining Co v. Chandler, App, 71 
S.W 2d 482—Wilkerson v National 
Council of Knights and Ladies of 
Security, App, 218 S W. 976. 
Mont—Gummer v. Moon, 15 r.2d 
1098, 91 Mont 606—Wing v 

Brasher, 194 P. 1106, 59 Mont. 10 
N.C.—Kugler Lumber Co v Latham. 

156 SE 128, 199 N.C 820 
Okl.—Hamra v Kansas City Whole¬ 
sale Grocery, 21 P.2d 1042, 163 

Okl. 223—.Sarber v. Anderson, 19 
I*.2d 562, 162 Okl 148—Ronfrow 
V. Ittleson, 236 P 586, 110 Okl 109 
—Mathews v. Young, 223 P 395. 
97 Okl 200—Hoyt Shoe Co v. 
Cuff, 148 P. 695. 46 Okl. 178—Wat¬ 
kins Nat Bank v. Polk, 147 P 
1011, 47 Okl 256 

SD—Huseboe v Olson, 236 NW 
601. 58 S D 140 

Tex.—^Hibbitts v Farrier, Civ. App . 
80 S.W 2d 1083—Owens v. FiisL 
Prudent lal Life Ins. Co, Civ App, 
23 SW 2d 411 
3 C.J. p 1408 note 13. 

No motioiL reqnirod 

Violation of court rule dealing 
with contents of briefs can result 
In dismissal of appeal without any 
motion therefor. 

Mo.—Stockier v. Steckler, App., 293 
S.W.2d 129. 

Effect of etatnte for liberal oon- 
■tmction 

Acts (1917) o 143 6 8, which re¬ 


quires a liberal construction of 
briefs, cannot, in the absence of any 
effort to comply with the statute 
after appellant'.^ attention is called 
to the defects in the briefs, aid him 
Ind —Rusk V Kokomo Steel & Wire 
Co. 121 NE 87, 68 Ind App. 627. 

23.5 Ind —Board of Com’rs of Pu¬ 
laski County V State, 105 NE.2d 
904. 123 Ind App 25. 

24. Mont—Rehberg v Greiser, 62 
P. 820, 63 P 41, 24 Mont. 487 

25. N.D—Wasson v. Brotherhood 
of Railroad Trainmen, 257 NW 
636. 65 ND 246, followed in Huff¬ 
man V. Brotherhood of Railroad 
Trainmen, 257 N.W. 639, 65 N D 
253. 

26. (5a—Gaines v. Southern Stages, 
181 SE 190, 61 GaApp. 631. 

27. Wash—Brewer v. Howard, 110 
P. 384, 69 Wash 680 

28. Mi.ss—Fidelity & Deposit Co. v 
Merchants' & Marine Bank of Pas¬ 
cagoula, 154 So 2C0, 169 Mis.s 755 

29. Mo.—Stroker v. City of St Jo¬ 
seph, 292 S.W. 1031, 316 Mo 1090 

29.5 Ill —People ex rel. Markee v 
Barrett, 48 N E 2d 928, 383 Ill. 
207. 

30. Ill —Geohegan v. Union Elevat¬ 
ed R Co, 126 NE. 7C3, 292 Ill. 
261. 

30.5 Fla.—Myers v. Atlantic Coast 
Line R. Co.. 86 So.2d 792. 

OanLlglunont 

Where defendants in action on for¬ 
eign Judgment consolidated with a 
garnishment proceeding brought er¬ 
ror to review adverse Judgments in 
action on Judgment and in the gar¬ 
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nishment proceeding, but did not 
brief matters with respect to gar¬ 
nishment proceeding, court of civil 
appeals, on defendants’ motion, 
would consider briefs In action on 
Judgment as briefs in garnishment 
proceeding, and hence, whore Judg¬ 
ment for plaintiff was proper in ac¬ 
tion on Judgment, the Judgment for 
plaintiff in garnishment proceeding 
was required to be affirmed 
Tex—Kyle v. Marion Mach Foun¬ 
dry & Supply Co., Civ.App, 132 S 
W 2d 907, error dismissed, jud^;- 
mont correct. 

30.10 Idaho—Terry v. Terry, 213 
P 2d 906, 70 Idaho 161 
30.50 Ala—Johnson v. Green, 66 So 
2d 768, 259 Ala 611. 

31. Iowa—De Bok v. Doak, 176 N 
W. 631, 188 Iowa 597. 

Three main divlslonji 

(1) The rule requires appellant’s 
first or main brief to consist of thrc« 
major divi.sions: First, a statement 
of the questions Involved; second, a 
history or statement of the case, 
and, third, the argument. 

Fla—Armstiong v. Browning, 165 
So. 30, 122 Fla. 319—Smith v 

Presha, 134 So. 44, 101 Fla. 1272. 

(2) By long practice and court 
rule the "brief” is divided into three 
parts: The statement of the case, 
embracing nature of action, nature 
of pleading evidence, how Issues 
were decided and errors relied on 
for reversal; the brief proper, con¬ 
sisting of propositions of law and 
authorities relied on to support 
them; and the argument. 

Ill —Gyure v. Sloan Valve Co., 11 N. 
R2d 903. 367 Ill. 489. 



6 C.J.S, 


should comply with regulations as to the type*^-^ 
and sizers of paper on which it is written or print¬ 
ed, the width of margin,83 and numbering of pag- 

es.84 

c. Index 

The rules may require a brief to be indexed. 

If the rules so provide, the brief should be in- 
dexed,85 both as to subject matter and authorities 
citcd.85-6 However, the appellate court may con¬ 
sider a brief without a proper index,36 and may 
deduct a part of the costs to which a party would 
otherwise be entitled as a penalty for the failure 
properly to index his brief.37 Under the practice 
in some appellate courts, briefs should not contain 
indexes, but should have topical headings 3” s 
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d. Appendix 

Unless called for by the rules, a brief need not contain 
a supplement or appendix. 

Ordinarily a brief on appeal need not contain a 
supplement or appendix, as matter from the record 
may properly be reproduced in the main body of 
the brief.33 Matter properly part of the statement 
of the case should not be set forth in the append¬ 
ix ;38 6 but matters which have been excluded from 
the record on appeal may be set forth.33 lo A 
photostatic copy of an exhibit in the case may be 
included in the brief, but may not be considered by 
the court where not properly authenticated.33 16 

In an attempt to reduce the cost of appeals it is 
provided under some rules that the record need not 
be printed, but that appellant shall set forth in the 


Combination not etrlot oompllanoo 

A combination of statement, arg-u- 
ment, assignment, and complaint on 
appeal from the granting of an in¬ 
junction against diversion of water 
was held not a strict compliance 
with the rules relating to errors re¬ 
lied on for reversal. 

Io^^a—De Bok v. Doak, 176 NW. 

631, 188 Iowa 697 
Tacts set forth In orgnment 

Although the practice of placing 
facts of the case In argument in 
brief is not generally to be approved, 
appeal would not be dismissed be¬ 
cause some of the facts were includ¬ 
ed In the argument rather than in 
the statement, where the nature of 
the case made it desirable to place 
many of the facts in the argument 
Mo—Coleman v Jackson County, 
160 SW2d 691, 349 Mo 256 

31.5 Tex—Long v Anthony, Civ 
App . 167 S W 2d 414, crior re¬ 

fused 

Typewritten briefs 

Where issues were simple and 
both parties joined in asking that 
matter be decided on typewritten 
briefs submitted on application for 
supersedeas, request would be grant¬ 
ed, although supersedeas had al¬ 
ready been allowed 
Colo —Seaton-Hayden Mines Co v 
Renshaw, 73 P 2d 999, 101 Colo 
342 

32. Mass —Itubensteln v. Lottow, 
107 NE 718. 220 Mass. 166. 

Scpcatad violation 

Where an appellant who filed a 
brief violating a rule of the appel¬ 
late court as to the size of briefs 
filed a reply brief as objectionable 
as the first, after having his atten¬ 
tion called to the matter by respond¬ 
ent’s brief, the appeal will be dis¬ 
missed 

Wash—Von Schrader v Welcher, 63 
P. 368, 19 Wash. 349. 

33. Ind.—Johnson v. Gephart, 117 
N.E. 270, 66 lnd.App. 322. 


However, an appeal will not be 
dismissed for insufficiency of mar¬ 
gins on pages of briefs where some 
Questions are so raised that they can 
be determined without reference to 
the record 

Ind —John.son v Gephart, supra 

34. Tex —^Ilawkeye Securities Ins 
Co V Cashion, Civ App, 293 S W. 
664, reversed on other grounds, 
Coni App, 299 S W 895 

35. Cal —Petro v Martinez, 176 P. 
2d 933. 77 C.A 2d 912—People v. 
One 1941 Chrvsler Tudor Engine 
No C 30 8808, 162 P.2d 653, 71 C 
A 2d 312 

Ky — Combs v Thomas, 201 S.W 2d 
657, 304 Ky 664. 

SD—Jones v Dennis, 166 N.W. 1078, 
39 S1> 614 

Tex —Safety Cas Co. v. Bennett, 
269 S W 2d 696—Reed v. Barlow, 
Civ App , 167 S W 2d 933, error re¬ 
fused—Hawkeye Securities Ins 
Co v. Cashion, Civ App, 293 S W. 
664, reversed on other grounds, 
Com App . 299 S.W. 895. 
of brief 

Failure to comply with court rule 
requiring a brief of over twenty pag¬ 
es to have subject index and index 
of authorities cast an unnecessary 
burden on the reviewing court. 

Tex—Willard v. Whitaker, Civ 
App, 153 S.W.2d 878, error re¬ 
fused. 

35.5 Tex.—Adams v. McIIam, Civ 
App, 289 SW2d 319—Safety Cas 
Co. V. Bennett, Civ App, 269 S 
W.2d 696. 

Index of cases 

The brief accompanying the peti¬ 
tion to rehear should contain an in¬ 
dex of the cases therein. 

Tenn —Western Union Telegraph Co 
V. Green, 284 S.W. 898, 163 Tenn 
622. 

Flyleaf index 

The flyleaf list of authorities, cit¬ 
ed in a brief of over twenty pages, 
which are not alphabetically ar¬ 
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ranged and do not refer to the pages 
in the brief where they are cited, 
but are merely a copy of the au¬ 
thorities which are listed in bulk 
under the propositions, does not 
comply with Ct Civ App Rules, rule 
35 

Tex —Hunsaker v. Abbott, Civ App , 
286 S W 610. 

3®. Tex—^New Amsterdam Casual¬ 
ty Co. V Harrington, Civ App, 283 
S W. 261, reversed on other 
grounds, Com App , 290 S W 726 
Index may be ordered 

While appellate court prefers to 
have briefs contain indices, when 
cause comes up for consideration 
on merits, appellate court will either 
consider case In absence of index or, 
if index is deemed necessary, will 
order one made 

Tex —Ware v. Sloan, Civ App., 94 S. 
W 2d 207, error dismissed 

37. SD—Jones v. Dennis, 165 N.W 
1078, 39 S.D. 614 

37.5 Cal —Farr v Bramblett, 281 
P2d 372, 132 C A 2d 36. 

Ohio—Rea v. Fornan, App, 46 N 
E 2d 649, rehearing denied 46 NE 
2d 664 and 46 N E 2d 667. 

38. Cal —Burns v. Renaker Co., 2 
P.2d 408, 116 C.A. 139. 

38.5 N J —Cohen v Camden Refrig¬ 
erating & Terminals Co, 30 A 2d 
428, 129 N.JLaw 619, 146 A.L R 
308. 

38.10 Maas—Zaltman v. Darls, 120 
NE2d .393, 331 Mass 468 
Affidavit of oonnsel which had not 
been stamped by clerk as filed or 
doc’keted. was not part of the rec¬ 
ord, and was not appropriate mat¬ 
ter lo print as appendix to brief on 
appeal 

Mass —Breen v Bay State Harness 
Hor.se Racing & Breeding Ass'n, 
138 NE 2d 209 

38.15 Fla.—Bennett v. Williams, 6 
So.2d 61, 149 Fla. 4. 



§§ 131&-1318 APPEAL & ERROR 

appendix to his brief those portions of the record 
whose consideration is necessary for a determina¬ 
tion of the appeal.38.20 The rules may require that 
appellant include in the appendix to his brief such 
parts of the record as will demonstrate to the court, 
without resort to the record on appeal, that error 
requiring reversal has been committed.28-25 

§ 1317. Statement of Case 

The necessity for, and sufficiency of, a statement 
of the case on appeal in the brief of counsel are 
discussed in detail below in §§ 1318-1320. 

§ 1318. - Necessity and Sufficiency of 

Statement 

a. In general 

b. Purpose 


5 C« J* S« 

c. Mandatory character 

d. Substantial compliance sufficient 

e. Effect of noncompliance 

f. Pleadings 

g. Evidence 

h. Motions 

i. Instructions 

j. Verdict, findings of fact, and conclu¬ 

sions of law 

a. In (General 

As a general rule, a brief on appeal must contain a 
clear, accurate, and concise statement of the material 
facts of the case. 

As a general rule, a brief on appeal should con¬ 
tain a brief, clear, and concise statement of the 
material facts, or an abstract of the case.32 The 


38.20 Conn.—Marciniak v. Waure- 
pan Mills, Inc., 93 A 2d 135, 139 
Conn 264. 

Md.—Gore v Hall, 112 A 2d 676. 206 
Md. 485—Schwartzman v Payne, 
100 A 2d 23. 203 Md 266—Masters 
V. Masters, 89 A 2d 676, 200 Md 
318—Well V. Free State Oil Co. of 
Md. 87 A.2d 826, 200 Md. 62— 
Platt V. Wilson. 62 A 2d 191, 191 
Md. 371—Naughton v. Paul Jones 
A Co, 69 A.2d 496, 190 Md. 699— 
Condry v. Laurie, 46 A.2d 196, 186 
Md. 194. 

N.J —Welsberg v. Koprowskl, 111 
A.2d 481. 17 NJ 362—De Caro v. 
De Caro, 97 A 2d 668, 13 N J 36 
Manna v. Pirozzl, 126 A 2d 212, 
42 N J Super 264—^Warren Foun¬ 
dry & Pipe Corp v Meriden Stone 
Co. 108 A 2d 192, 32 NJ Super 254 
—Feddock v New Jersey Realty 
Co. 101 A 2d 48. 28 N J Super. 400 
Appeal on tsrpewritten record 

Under a court rule permitting the 
filing of a single original typewrit¬ 
ten copy of the record on appeal, the 
respective parties must include with 
their briefs appendices containing, 
In fair and representative context, 
the relevant portions of any testimo¬ 
ny, affidavit, or exhibit deemed con¬ 
trolling 

NY—Gauss v. State, 142 N.Y.S 2d 
870, 286 App Div 934. 

Statement may be part in narra¬ 
tive form and part in question and 
answer form 

Conn—Marciniak v. Wauregan Mills, 
Inc., 93 A 2d 135, 139 Conn. 264. 

Omidslons may bo set forth in ap¬ 
pendix to reply brief. 

Md.—Burke v. Burke, 106 A.2d 69, 
204 Md. 637. 

Defloienoj cured by respondent's 
brief 

Md.—Seybolt v. Baber, 97 A.2d 907, 
208 Md. 20. 


Good faith 

Rule providing that appendix to 
appellant’s brief shall include por¬ 
tions of testimony which appellant 
reasonably assumes will be relied on 
by respondents In meeting issues 
raised leaves much to good faith of 
appellants if rule is to operate fair¬ 
ly and serviceably for both court 
and parties 

N J —Borough of Westville v. Whit¬ 
ney Home Builders, Inc, 122 A 2d 
233. 40 N.J Super 62 

Votioe to respondent 

Complainant’s appeal would not be 
dismissed for failure of complainant 
to comply with rule requiring her to 
furnish defendant, within ten days 
after filing transcript In court of 
appeals, with a statement of parts 
of record she proposed to print with 
brief, in absence of a showing that 
defendant was prejudiced by del.iy 
Md—Brown v Brown, 103 A 2d 85(;, 
204 Md 197—Benner v. Tribbitt, 
67 A.2d 346, 190 Md. 6. 

Court will search record 

Borough's appeal of denial of in¬ 
junction it sought against home 
building company to prevent con¬ 
struction and operation of sewage 
plant so as to send effluent into 
stream flowing through public park 
in borough raised important public 
health implication which could not 
be determined without examination 
of substantially all the evidence, and 
since borough was in default in fail¬ 
ing to comply with rule requiring 
appendix to its brief to contain all 
testimony which it would reasonably 
assume would bo relied on by re¬ 
spondents reviewing court would ex¬ 
amine entire transcript and all ex¬ 
hibits so that respondent could not 
be prejudiced by short-comings of 
appendix. 

N.J.—^Borough of W'estville v. Whit- I 
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ney Home Builders, Inc., 122 A. 
2d 233, 40 N.J.Super. 62. 

38.25 Fla.—Bolick v. Sperry, 82 So. 
2d 374 

ProoeedlngB at trial need not be 
set out In appendix where appellant 
believes that appeal may be deter¬ 
mined without resort thereto. 

Fla—Bolick v. Sperry, supra. 

OoTirt is not obliged to resort to 
the record on appeal to decide case 
merely because appellant has wilful¬ 
ly failed to Include in his appendix 
sulHcient matter to enable the su¬ 
preme court to arrive at a decision, 
and appellee does not have obliga¬ 
tion to supply such deficiency by in¬ 
cluding in his appendix matter 
which should have been included in 
appellant's appendix 
Fla—Boliek v. Sperry, supra. 

39. Ala—Dalton v. Nelson, 163 So 
467, 26 Ala App 649 
Ariz —Wiliiurn v Reitman, 91 P 2d 
865, 64 Ariz. 31—Smith v. City of 
Nogales, 211 P 692, 24 Ariz 667. 
Ark—Kyle v Little Rock & F. S R 
Co., 226 SW. 166, 148 Ark. 663— 
Ussery v Us.sery, 179 S.W. 996, 
120 Ark 499 

Fla—Armstrong v Browning, 165 
So 30, 122 P’la 319—^Armstrong v. 
Browning, 165 So 30, 122 Fla 319 
—National Ben. Life Ins Co v 
Brown, 139 So. 193, 103 Fla 768— 
St. Andrews Bay Lumber Co. v. 
Bernard, 135 So 831, 102 Fla. 389. 
followed in 136 So. 837, 102 Fla. 
401 

Iowa—^Erlanson v. University of 
Commerce, 223 N.W. 766. 

Minn —Heins v. People's First Nat. 
Bank of Olivia, 203 N.W. 624, 163 
Minn 193 

Mo—Walker v. Allebach, 189 S.W 2d 
282, 364 Mo. 298—Kirby v. Balke, 
266 S.W. 704, 306 Mo. 109—Squaw 
Creek Drainage Diet. v. Hayes, 217 
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statement of the case should be separate and dis- the facts necessary to an understanding of the qucs- 
tinct from the authorities and argument.^tions of law which have been raised and which it 
The statement should be sufficient to present all is desired to have the court pass on.^® The state- 


S.W. 20—Smith V. Newhouse, 199 
S.W 938—Royal v Kansas City 
Western Ry Co, 190 S W. 573. 

Gorman v Kauffman, App., 188 
S.W 2d 70—Evans v Hilliard, 112 
SW2d 886, 232 Mo App. 817— 

Bramhall v McGhee, App, 87 S.W 
2d 453—Savage v. Purcell, App, 9 

5 W 2d 823—Marks v. Acme Phono¬ 
graph Co, App, 253 S.W. 174- 
Wilkerson v. National Council of 
Knights & I^adios of Security, 
App, 218 S.W 976—Redmonvowh 
V. National Life Ins Co of the 
United States of America, App. 
204 S W 586. 

N J —Johnson v. Savings Investment 

6 Trust Co of East Orange, 153 A 
382, 107 NJEq 547, affirmed 160 
A 371. 110 N J Eq 466 

N C —Avery County Bank v. Smith, 
120 S E 215, 186 N C 635 
Okl —Douglas V. Martin, 228 P 2d 
1021, 204 Okl 264 

Tenn —^Walkup v. Covington, 73 S 
W2d 718, 18 Tenn App 117 
Tox—Forrest v. Moore, Civ App , 22 
S W 2d 1104 

Va —Oliver v Commonwealth, 175 S 
E 864, 163 Va 347 
3 C J p 1408 note 18 

“Abstract,” as used in ths mle, 

means a synopsis or summary of the 
facts, rather than a table of contents 
of the tran.script 

Mont—V'lng v iJra.sher, 194 P HOG, 
59 Mont 10 

The opening statement should he 
general and brief, leaving the de¬ 
tails to be slated in connection with 
the appropriate proposition.s of law 
submitted i'or determination 
Tex—Jiang v Harwood, Civ App., 
145 S W2d 945 

Matters improper to include 

(1) The inclusion of frequent ex¬ 
cerpts from the pleadings In appel¬ 
lant’s statement of the case violates 
the rule forbidding reference to the 
issues of law in such statement 
Mo —McDonnell v Hawkeyo Life 

Ins Co, App, 84 S.W.2d 387. 

(2) This preliminary statement 
should be a concise statement of the 
nature and re.sult of the suit, and it 
Is not the proper place to detail the 
issues involved in the suit, or other 
concrete matters that are sought to 
be revised by the appeal. 

Tex—West Texas Utilities Co v. 
Pennington, Civ.App., 11 S.W.2d 
583. 

Analyse* of testimony not port of 
statement 

Analyses of testimony under head¬ 
ings “Plaintiff’s testimony” and “De¬ 
fendant’s testimony” immediately 


after a clear, concise, and complete 
statement of the case In appellant’s 
brief should not be considered a part 
of the statement, but a separate and 
independent section of the brief and 
therefore is not a violation of the 
court rule requiring such statement 
without repetition of witnesses' tes¬ 
timony 

Mo —Robison v. Chicago Great 
Western R. Co., App, 66 S W.2d 
180 

Zu forma pauperis appeal 

The rule applies to appeals in 
forma pauperis 

NC—Eatca v. Rash, 87 S E. 109. 170 
N C 341 

Bes judicata 

Where appellant, relying on de¬ 
fense of res judicata, pleaded by ref¬ 
erence, pleadings, and opinions in 
two previous cases, and case was be¬ 
fore supreme court on record prop¬ 
er only, statement sufficiently com¬ 
plied with supreme court rules 
Mo—State ex rel Horton v Bourke, 
129 SW2d 866, 344 Mo. 826 
Brevity 

(1) Although statements .should 
be as brief as practicable, the brev¬ 
ity .should not be at the expense of 
oniussion of matters that are neces¬ 
sary to an understanding of the 
question asked to be reviewed 

Mu—Fields V Equitable I.,ife Assur 
Soc of U S , App , 118 S W 2d 521 

(2) A statement on appeal that 
consisted of fourteen pages, setting 
forth in addition to the nature of 
the < ase and proceedings had in the 
trial court a nupsis of the petition, 
answer, reply and te.stlrnony, is in¬ 
sufficient to authorize review as not 
a clear and concise statement 

Mo —Pe<*k v. Great American Ins 
Co of New York, App, 90 SW.2d 
416. 

(3) Statement too lengthy. 

Mich—Grevnin v. Grevnln, 24 N W 
2d 196. 315 Mieh 519 
Mo —Peck v Great American Ins 
Co of New York, 90 S.W 2d 415, 
230 Mo App 325 

39.5 S D —Farmers' & Merchants’ 
State Bank of Tripp v. Doering, 
221 NW. 373, 53 S D. 508 

Intermingling argument and state¬ 
ment 

(1) A statement of case on appeal 
mingling argument, presentation of 
ls.sues of law, and unnecessary rep¬ 
etition of evidence in naruitive form 
consisting of statements of conclu- 
.sions concerning what witnesses tes¬ 
tified to, was not strictly In accord¬ 
ance with statute requiring clear and 
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concise statement of case or with 
court rule. 

Mo—Nelson v Massman Const. Co., 
App, 120 S.W.2d 77, certiorari 

quashed State ex rel. Massman 
Const Co V. Shaln, 130 S.W.2d 
491. 344 Mo. 1003. 

(2) Intermingling statement with 
argument in the briefs, without dis¬ 
tinguishing it, warrants the court 
of civil appeals in declining to con¬ 
sider it 

Tex—West Texas Utilities Co. v. 
Pennington, Civ App , 11 S W 2d 

583 

(3) However, the court of civil ap¬ 
peals may consider argumenis of 
brlef.s, although statements of rec¬ 
ord are not distinguished fr(>m the 
argument If they are together 

Tex—^West Texas Utilities Co. v. 
Pennington, supra 

40. Ala—Grief Bros Cooperage 
Corp V Johnson, 19 So 2d 657, 31 
Ala App 552 

Mo—Gerber v Kansas City, 277 S 
W. 562, 31] Mo 49 
Comprehensive view of evidence 
The re(iuired statement of facts 
on appeal means an abstract en¬ 
abling the appellate court to gam a 
comprehensive view of the evidence 
Mo—Fuenfgeld v. Holt, App, 70 S 
W 2d 143 

Statements held sufficient 

(1) In general 

Ga—^AVrighl Contracting Co. v. Da¬ 
vis, 92 S E 2d 812, 93 Ga App. 810 
Mo—State ex rel Toliver v. Board 
of Ed of City of St Louis, 230 
RW2d 724, 360 Mo 671—Ford v. 
Louisville & N. R Co , 196 S W 2d 
163, 355 Mo 362—Githens v But¬ 
ler County, 166 S W 2d 650, 350 Mo 
295—Hennings v. Ilallar, 149 S W. 
2d 338, 317 Mo 827—Flint v 

Loew’s St Louis Realty & Amuse¬ 
ment C\)rp, 126 SW.2d 193, 344 
Mo 310—Nocll V Missouri Pac. 
11 Co, 74 SW2d 7, 335 Mo. 687, 
94 ALR 681, followed in 74 S.W. 
2d 14 

Turni'r v. Emerson Elec. Mfg 
Co. App, 280 SW2d 474--Perr 
V Perr, App, 227 S W.2d 490— 
Wiley v. Stewart Sand & Material 
Co, 206 SW2d 362, 240 Mo.App. 
392—Harding v Kansas City Pub¬ 
lic Service Co, App, 188 S W 2d 
GO-—Moore v Davis, App, 170 S W. 
2d 985—^Vaughn v Kansas City 
Gas Co, 159 S W.2d 690, 236 Mo. 
App 669—Wright V Kansas City 
Structural Steel Co, 157 S W 2d 
582, 236 Mo App 872—Jackson v 
Security Ben. Ass’n, 139 S W 2d 
1014, 236 Mo.App 368—Brady v. 

Rapedo, 139 S.W.2d 540, 234 Mo. 
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ment should be accurate,^®*® and, if uncontcsted, I adopt the appellant's statement,or may correct 
will be presumed correct.^^ The respondent may | 


App. llSS—Kllethermes Motor Co 

V. Cole Motor Service, App., 102 
S.W.2d 819—Kerns v. Dykes, 48 S. 

W. 2d 183, 226 Mo App. 912—Peter¬ 
son V. Fleming, 297 S.W. 163, 222 
Mo.App. 296—Yarde v. Hines, 288 
S.W. 161, 209 Mo.App. 647. 

(2) A statement In the brief, 
which gives a ready, clear, and com¬ 
prehensive view of the case and of 
the points Involved and relied on. Is 
sufficient even if not in stereotyped 
form. 

Mo.—Cook V. Harrington, App., 64 
S.W.2d 436. 

XnsuAoleat statemeata 

(1) In general 

Mo—Onka v Butkovich, App., 294 S 
W.2d 367—In re Adoption of 
Forshey’s Minor Children, 225 S 
W2d 816, 240 Mo App. 1089—Jacob 
Dold Packing Co. v. General Box 
Co., App., 186 S W 2d 216—Bnraban 
V. Lasater, App, 185 S W 2d 27— 
Moore v. Petroleum Products, 
App., 181 S.W.2d 670—Braun v 
Hunt. App, 128 S.W.2d 1076— 
Carter Motor Co. v. Miller’s Ga¬ 
rage & Contracting Co,. 45 S W 
2d 101, 226 Mo App 551—(Mty of 
Huntsville ex rel Johnson v. 
Hamilton Estate, App , 33 S W 2d 
186—Lane v. Lane, App , 17 S W. 
2d 684—Quigley Lithograph Co v 
Linda Vista Golf & Country Club. 
App., 1 SW2d 861—Wilker.son v 
National Council of Knights and 
Ladies of Security, App., 218 S.W. 
976. 

(2) Where appellant’s brief con¬ 
tains no statement of the nature and 
result of the suit, nor any assign¬ 
ment of error, proposition of law, 
or statement of fact, no issue is 
presented for consideration 

Tex—Commonwealth Bonding & 
Casualty Ins. Co v. Hendricks, 
Civ.App, 187 S.W. 698. 

(3) History or statement of the 
case containing little more than an 
index of the transcript and showing 
the dates that the various papers 
and motions were filed and the ac¬ 
tion of the court thereon is insuffi¬ 
cient. 

Fla—Croft v. Slate, 144 So. 663, 107 
Fla 724 

(4) Where appellant’s brief made 
no direct reference to pleadings, tri¬ 
al, motions for new trial and in ar¬ 
rest, judgment, taking of appeal, or 
suing out of writ of error, but con¬ 
sisted largely of verbatim testimo¬ 
ny, the statement did not comply 
with the rule. 

Mo.—Roberts v. Hogan, App., 269 
S.W. 662 

(6) A statement in appellants’ 
brief consisting of the testimony tor 
plaintiffs, quoted verbatim, without 


any reference to that for defendants, 
did not constitute a clear and con¬ 
cise statement of the case without 
argument in reference to the Issues 
or repetition of the testimony as re¬ 
quired. 

Mo.—Marks v. Acme Phonograph 
Co.. App., 236 S.W. 900. 

(6) Defendant, by submitting a 
discussion based on his interpreta¬ 
tion of the evidence, instead of a fair 
and concise statement of facts with¬ 
out reiteration, statements of law, 
or argument, and by submitting a 
long drawn out argument, citing and 
liberally quoting from many authorl- 
tle.s, instead of a statement In nu¬ 
merical order of the points relied 
on with citations of authorities 
thereto, did not comply with the 
rule 

Mo—Evans v. General Explosives 
Co, 239 S.W. 487, 293 Mo. 364. 

(7) A brief could not be consider¬ 
ed where plaintiff in error, after set¬ 
ting out eleven propositions relating 
to different matters, followed them 
W'ith nine pages of statement and ar¬ 
gument intermingled with meager 
references to the record 

Tex —^Williams v Kelley, Civ App , 
77 S W 2d 263 

Additional matter not fatal 

(1) Whore the ftr.st part of appel¬ 
lant’s .statement of the case prc.sents 
a fairly clear and concise statement, 
the appeal will not be diami.ssed, al¬ 
though the following pages contain¬ 
ed te.stimony, argumentative mat¬ 
ters, and references to the issues of 
law, since the court in such case can 
obtain a concise statement from the 
first pages of statement, and disre¬ 
gard the following pages, even 
though they were made a part of the 
statement 

Mo—Ilartweg v Kansas City Ry.s 
Co , App , 231 S W. 269 

(2) A statement In the brief of 
evidence in the justice court was 
held objectionable, but did not war¬ 
rant dismi.ssal of the appeal where 
there was a further proper state¬ 
ment of the nature and result of the 
action 

Tex—Kzell v Knapp & Elliott, Civ. 
App , 40 S W 2d 1110. 

(3) A statement which was a rea¬ 
sonably fair statement of cose was 
not rendered fatally defective by set¬ 
ting out, verbatim, certain instruc¬ 
tions and the narrating of the sub¬ 
stance of the petition with short 
quotations therefrom since such 
matters should be treated as sur¬ 
plusage 

Mo—Stoll V. First Nat. Bank, 132 
SW.2d 676, 234 Mo.App. 864. 

40.5 Cal.—Manteca Veal Co. v. Cor- 
barl, 254 P.2d 884, 116 C.A.2d 896 
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I — De Mlrjlan v. Lutlnsky. 177 P 2d 
60, 77 C.A.2d 916—Cruzen v. Wil¬ 
cox, 67 P.2d 709, 20 C.A 2d 728. 
Ind.—Major v. Kaplan, 48 N.E 2d 
82, 113 Ind App 486. 

Mo.—Wlpfier v. Basler, 260 S.W.2d 
982. 

impartial statement 

Court rule requiring an appel¬ 
lant’s brief to open with a clear and 
concise statement of the case, does 
not Intend that detail should be in¬ 
corporated in the statement, or that 
anything of a controversial nature 
should be inserted, but basic pur¬ 
pose of brief writer should be to 
introduce the case to the reviewing 
court, by a brief statement, giving 
a sufficient background of the chal¬ 
lenged decree of judgment, so that 
the reader can cope with the follow¬ 
ing pages, and statement should be 
so informative and impartial that 
appellant’s adversary will not have 
to add to it 

Or—In re Miller’s Estate, 269 P.2d 
624, 20C Or. 358. 

Appellant’s contentions 

(1) Statement which set forth ap¬ 
pellant’s contentions, rather than 
facta, was insufficient 

Cal —Dc MirJian v. Lutinsky, 177 P. 
2d 50, 77 C.A.2d 915. 

(2) A statement of appellant’s 
version of the facts and argument 
supporting its position Is not a 
statement contemplated by the brief¬ 
ing rules 

Tex—Winter Garden Dlst Chamber 
of Commerce v Winter Garden 
Fair, Civ App , 299 S W. 612. 

Statement limited to appellant’s ev¬ 
idence 

Mo —Wipfler V Basler. 260 S W 2d 
9S2—Botto V. James, 209 S.W.2d 
256 

Argnmentatlve statement is im¬ 
proper. 

Cal —Bones v Fusco, 69 P 2d 911, 
21 C A 2d 476. 

Mo—Vest V. Blalson, 293 S W.2d 
3 69—Kirkpatrick v Wabash R. 
Co, 212 SW2d 764, 357 Mo 1246 
—Shaw V. Fulker.son, 96 S.W 2d 
495, 339 Mo. 310. 

Beck V. Security Ben. Ass’n, 
App , 129 S.W 2d 1073. 

41. Ala—Grief Bros. Cooperage 
Corp. V. Johnson. 19 So 2d 657, 31 
Ala App. 652. 

Cal —De Mirjlan v. Lutinsky, 177 
P.2d 50, 77 C.A 2d 915. 

Tex—Russell v. Old River Co., Civ. 
App., 210 S W. 706 

41.5 Mo.—Geary v. Geary, App., 277 
S.W.2d 827. 
mreot 

If an appellant’s brief contains 
a statement of facts which the ap- 
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any errors or omissions by a statement of his 

The statement should consist of the ultimate facts 
established by the evidence, not the details of each 
witness' testimony.^i-i5 The statement should be 
in narrative form,^i-20 and should not consist of a 
reprint of the whole record, but should be a con¬ 
cise summary of what is claimed to be the sub¬ 
stance of the record.42 Jt should present so much 
of the record as fully presents the matters which 
appellant assigns for error^3 and should supply in¬ 
formation such as will enable the court to make an 


intelligent application of the propositions of law 
to the facts of the case.^^ If it does not contain all 
that is necessary to enable the court to decide some 
questions sought to be presented, it is not prepared 
in accordance with the rules.^5 Simply including 
the pleadings and evidence substantially as set forth 
in the printed case is not a compliance with the re¬ 
quirement.^* 

In addition to stating the substance of the con¬ 
troversy between the parties as developed by the 
evidence, the statement of the case should also in¬ 
clude a history of the litigation.^® * The brief 


pellee accepts as accurate and sufU- 
cient, no evidence In appellant’s ap¬ 
pendix and no record references are 
necessary 

Md—Naughton v. Paul Jones & Co, 
69 A.2d 496, 190 Md. 699. 

41.10 Mo —Geary v. Geary, App, 
277 S W2d 327. 

41.15 Cal —Krltt v Athens Hills 
Development Co, 241 P.2d 606, 109 
C.A 2d 642. 

Mo—See v Wabash R Co, 242 S 
W2d 15. 362 Mo. 489~Fllnt v 

Ijoew’s St. Louis Realty & Amuse¬ 
ment Corp, 126 SW2d 193, 344 
Mo. 310—Crockett v Kansas City 
Rys. Co . 243 S W 902 

Spiller V Washington Nat Ins. 
Co, 206 SW2d 681. 240 Mo App. 
226—McDonnell v. Hawkeye Life 
Ins Co. App, 84 S W 2d 387. 

N.M—Provencio v. Price, 253 P.2d 
682, 57 N M. 40 

41.20 Mo—Page v. Laclede Gas 
Light Co., 246 S.W 2d 23 

42. Iowa.—Roche v Star I^and Co„ 
157 N W 212, 176 Iowa 31 
S D.—Boyd V. Kimball City Independ¬ 
ent School DIst., 168 N.W, 733, 37 
SD 394 

3 C J p 1409 note 22 

Stating evidence of each witness 

separately and quoting verbatim from 
evidence of each witness is not com¬ 
pliance with supreme court rule re¬ 
quiring that fair and concise state¬ 
ment of facts shall be in form of 
statement of facts relevant to ques¬ 
tions presented for determination 
Mo—Jackson v Thompson, 218 S W. 
2d 97, 358 Mo 1001 

Condensation of material Is neces¬ 
sary 

(1) Where appellant’s counsel in¬ 
serted in the brief testimony and Im¬ 
material matters without any effort 
at condensation, the Judgment will 
be affirmed 

S.D.—Smith V. Johnson, 161 N.W. 46, 
86 SD 161, reheard 153 N.W. 376, 
36 S D. 663. 

(2) Fact that portion of a brief 
unnecessarily setting out the entire 
transcript of the evidence must be 
disregarded. 


S.D.—Dewey v. Chicago, B & Q. R 
Co. 162 NW. 104, 36 SD 279. 

(3) Where a brief contained a full 
r6sum6 of the pleadings followed by 
a long and tedious statement of the 
evidence instead of a plain and suc¬ 
cinct statement of the nature and re¬ 
sult of the suit not argumentative 
but constituting a concise statement 
of the case, it will not be considered. 
Tex—First Nat. Bank v. Smith, Civ. 
App. 246 S.W. 1066, error dismiss¬ 
ed for want of Jurisdiction. 
Testimony of each witness 

A .statement of facts In brief may 
be followed by a statement of testi¬ 
mony of each witness relevant to 
points presented, but merely narrat¬ 
ing testimony of each witness with¬ 
out first making a fair and concise 
statement of facta Is not a compli¬ 
ance with court rule 
Mo —Repple v Fast Tex Motor 
Freight Lines, 289 S.W.2d 109. 

43. Ala—Barfield v Bartlett, 119 
So. 696, 23 Ala App 9, certiorari 
denied 119 So. 697, 218 Ala 646. 

Md —Kenny v McAllister, 84 A 2d 
897. 198 Md. 521 

Va—Whitlow v Grubb, 93 S E.2d 
134, 198 Va. 274 
Abstract of record 

Fact that requirement of abstract 
of record has been eliminated does 
not relieve plaintiff in error of duty 
of setting out in his brief such part 
of pleadings, evidence, findings, and 
judgment as are required to support 
his contentions of error 
Colo —In re Hays’ Estate, 257 P 2d 
972, 127 Colo. 411. 

Application to intermediate court 

Sup Ct Rules, rule 10 (Code [1923] 
vol 4 p 882) is applicable to appeals 
taken to the court of appeals. 

Ala—Barfield v. Bartlett, 119 So 696, 
23 Ala.App. 9, certiorari denied 119 
So 697, 218 Ala. 646. 

44. Ala.—My rick v. Carter, 104 So 
559, 20 Ala.App. 616. 

Ind.—Fuller v. Supreme Council of 
Royal Arcanum, 116 N.E. 372, 64 
Ind.App. 49. 

Iowa.—Siesseger v. Puth, 234 N.W. 
640. 211 Iowa 775. 
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Mo —Big Tarklo Drainage Dist. v. Pe¬ 
ters, 220 S W. 874. 

Belevant charter provisiona 

An assignment of error, attacking 
a bond election for noncompliance 
with the requirements of the city 
charter, la not sufficiently presented 
for review, where neither the plead¬ 
ings nor the brief contained citations 
of relevant charter provisions. 

Tex.—Harris v. City of Port Arthur, 
Civ.App., 267 S.W. 849. 

Measure of recovery 

The objection that the judgment in 
an action for the contract price of 
undelivered crops refused by defend¬ 
ant is erroneous in that plaintiff was 
allowed to recover the full contract 
price without deducting probable cost 
of delivery will not be considered on 
appeal where defendant’s brief does 
not set out plaintiff’s pleadings or 
any evidence to enable the appellate 
court to dispose of the proposition. 
Tex—Mercedes Produce Co v. Dun¬ 
can, Civ.App , 249 S W. 251. 

45. Ind —Richmond Ins Co of New 
York V. Boetticher, 12 N.E 2d 1006, 
106 Ind App 658 

Mo—Schoenhals v. Pahler, 272 SW. 
2d 228. 

Tex —Johnson v. Johnson, Civ.App , 
207 S W 202, error refused. 
Statement omitting an essential 
fact does not comply with the rules 
Mo —Carver v Missourl-Kansas-Tex- 
as R. Co., 246 SW2d 96, 362 Mo 
897—Walker v. Allebach, 189 S.W. 
2d 282, 364 Mo 298—Brown v. Citi¬ 
zens’ State Bank, 134 SW.2d 116, 
345 Mo. 480. 

Songer v. Brittain, App, 272 S W. 
2d 16. 

46. HI.—Godwin v. Springer, 83 N 
E. 87, 231 111. 40. 

A r4snm< of pleadings may present 
issues before trial court, but that 
will not relieve an appellant of duty 
of making reasonably fair statement 
of facts presented below. 

Mo.—Peterson Co. v. Landes, App, 
280 S.W 2d 867. 

Wis—Mast V. Lockwood, 17 N.W. 
543, 59 Wis. 48. 

46.5 Mo.—^McDonnell v. Hawkeye 
Life Ins. Co., App., 84 S.W.dd 387. 
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should state the ruling or rulings complained of,^^ 
the exceptions in the record relied on,and should 
disclose that the questions raised in the brief were 
raised in the court below,and, under some rules, 
that exceptions were taken to the rulings complained 
ofSO and that a bill of exceptions containing the 
evidence and proceedings in the trial court was filed 


and made a part of the record.®^ Objections to a 
remark by counsel will not be considered where 
neither the remark nor the objections are set out 
in the brief.52 

Nothing should appear in the statement which is 
not a part of, or justified by, the record,53 or which 


Matter! reanlred 

The statement filed by appellant 
should contain reference to the trial, 
the verdict, the amount of judgment 
and the date and the term when ren¬ 
dered. the motion for new trial, the 
action of the court thereon, the ap¬ 
plication for the allowajice of the ap¬ 
peal, and the time and term at which 
such application was made and the 
appeal allowed. 

Mo.—McDonnell v. Hawkeye Life Ins 
Co., supra. 

“History of the Case,” is Intended 
as an aid to or explanation of the 
questions involved and should con¬ 
tain without argument a closely con¬ 
densed chronological statement in 
narrative form of the essential and 
pertinent history of the case, that is 
to say as the rule explains, a con¬ 
densed statement of the essential 
substance of the pleadings, proceed¬ 
ings, and facts which are necessary 
to be known in order to determine 
the points in controversy. In this di¬ 
vision there should be briefly stated 
the verdict, judgment, or decree ap¬ 
pealed from. 

Fla—Smith v. Presha, 134 So 44, 101 
Fla. 1272. 

Pormer proceedings 

Proceedings in connection with for¬ 
mer appeals having no bearing on the 
present appeal should be confined to 
the barest outline in the statement 
of the case, required by Ct of Civ. 
App Hules, rule 29 to be plain and 
succinct, and not argumentative. 

Tex.—Hunsaker v. Abbott, Clv.App, 
286 S.W. 610. 

47. Ind.—Hauser v. Markwell, 41 N. 
E2d 652, 111 Ind App. 420 

Tex—Panhandle Gram & Elevator 
Co V. Dorsey, Clv.App., 242 S W. 
265. 

48. NC—Bailey v, Roberts. 181 S 
E. 754, 208 NC. 632—In re West- 
fcldt’s Will, 126 S E 631. 188 N.C. 
702. 

R.I—Rivard v. Plante, 96 A.2d 644, 
80 R.I 312. 

Ezoeptions not set out in brief were 
deemed to be abandoned. 

N.C.—Higgins V. Higgins, 27 S E.2d 
128, 223 N.C. 463—Wilson v. Wil¬ 
liams, 2 SE.2d 19, 216 N.C. 407— 
Hicks V. Niven, 186 S E. 469, 210 N 
C. 44. 

49. Ind.—Butler v. Collins, 199 N.E. 
264, 210 Ind. 38. 

Washington Nat Ins Co. v. 
Hines, 198 N.E. 466, 101 lnd.App. 


164—Branson v. Branson, 193 N.E. 
686, 100 Ind App. 81—Milbum v. 
Waggoner, 180 N.E. 606, 94 Ind. 
App. 247—Getz v. Clough, 133 N.E. 
884, 82 Ind.App. 601—Galvin v 

Brown, 133 N E 604, 77 Ind App 
370—Chastain v. Frost, 119 N E. 
1007, 68 Ind.App. 162. 

Brief raising points not raised below 
see infra 8 1326. 

XSlTeot of statute 

Acts of 1931 (Vernon Clv.St.Annot 
art 1767), amending Rev.St.(1926) art 
1767 does not affect existing rules 
and statutes respecting the preserva¬ 
tion of objections and exceptions 
required to be made in the trial 
court but restricts their complaints 
on appeal to the same errors as those 
made below. 

Tex—National Life & Accident Ins 
Co V. Casillas, Civ App., 63 S.W.2d 
396. 

Raised in motion for new trial 

The brief must show whether 
claimed errors were included as cause 
for new trial, and whether such mo¬ 
tion was filed and overruled. 

Ind —Washington Nat. Ins. Co. v. 
Hines, 198 N.E 465, 101 Ind App 
154 

Necessity of similar heading in both 
courts 

Where the only way a question was 
presented to the trial court for cor¬ 
rection was by a ground of the mo¬ 
tion for a new trial, it is not prop¬ 
erly presented by appellant’s brief 
under the heading “Error in Conclu¬ 
sions of Law,” there being no refer¬ 
ence to it under the heading “Error 
in Overruling Motion for New Trial ’’ 
Ind—Chicago, I & L Ry. Co. v Prid- 
dy, 115 N.E. 266, 65 Ind App. 652. 

60. Ind—Stirn v. Vohland, 1 N.E.2d 
654, 102 Ind App 216—Melvin v 
Hamilton, 199 NE 602, 101 Ind 
App 456—Moriarity v Hickam, 127 
NE 459, 73 Ind App 329 
Necessity to state exceptions 

Presenting in one group some thir¬ 
teen assignments, all to the action of 
the court in overruling that many 
special exceptions, with a reference 
to the record to find out the excep¬ 
tions, is improper. 

Tex.—Pecos & N. T. Ry. Co v, Ama¬ 
rillo St Ry. Co., Civ.App., 171 S.W. 
1103. 

Where question one of fact 

The party presenting exceptions to 
questions of fact in an administra¬ 
trix’s account should set forth each 
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exception in his brief, followed by 
statement of the reasons why it 
should be sustained and a citation 
of the pages of the record containing 
the evidence as to the Item except¬ 
ed to. 

Miss —Davis v. Blumenberg, 65 So. 

503, 107 Miss. 432. 

Exceptions taken by opponent 

On appeal from a decision refus¬ 
ing a motion for Judgment on the 
verdict in favor of plaintiff and set¬ 
ting aside the verdict because of er¬ 
ror committed against defendant, the 
brief of appellant must refer to the 
exceptions taken by defendant. 

N C.—Powers v. City of Wilmington, 
99 S E 102, 177 N C. 361 

51. Ind.—Stirn v. Vohland, 1 N E 2d 
654, 102 Ind App 216 

52. Ind—^Wabash Portland Cement 
Co. V Evarts, 135 N E. 491, 79 Ind. 
App. 371, rehearing denied 135 N E 
801, 79 Ind App. 371. 

However, assignments complaining 
of the argument of plaintiff’s coun¬ 
sel in his closing speech, taken in 
full by the stenographer and incor¬ 
porated in a bill of exceptions, and 
copied at length In appellant’s brief, 
were not so presented under the rules 
as to require consideration. 

Tex—Kansas City, M & O Ry Co. 
v Swift, Clv.App., 204 S.W. 135. 

53. Cal —Electric Equipment Co v 
Ileineman, 46 P 2d 830, 7 C A 2d 
292 

Ga—Avery v. Bower, 152 S E. 239, 
170 Ga. 202. 

Ill—Willis V Doratis, 263 Ill App 
97—O’Rourke v. City of Mlnonk, 
208 Ill App 622 

Ind—Indianapolis & Cincinnati Trac¬ 
tion Co V Hardwick, 123 NE 249, 
70 Ind App. 192 

Minn —Sargent v. Bryant, 207 N W. 
178, 166 Minn. 45 

NY.—Hayes v. Haj, 282 N.Y S. 705, 

246 App Div. 668. 

S D.—State v. Dachtler, 179 N.W. 666, 
43 SD 414. 

Wis—Wedge v. Gaplnskl, 188 N.W 
476, 177 Wis. 471 
3 C J p 1408 note 20. 

Misstatements 

(1) Misstatements of facts in 
briefs arc breaches of duty owed to 
the court by Its oflflcers. 

Ky.—Puson v. Fuson, 67 S.W.2d 42, 

247 Ky. 380. 

(2) Gross misstatements of the 
facts and evidence will cause the 
brief to be stricken. 
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cannot be adjudicated by the court.®^ Where the 
rules so provide, it must not contain arguments or 
quotations from the testimony.®5 

The requirement of a statement of the facts is 
not met by referring the court to the statement of 
facts contained in the motion for a new trial®® ® or 


in another brief,®®’l® but, as discussed infra § 1330, 
deficiencies in the statement may be cured by the 
statement in respondent’s brief. 

Jurisdiction of appellate court. Appellant may be 
required to state in his brief the grounds of appel¬ 
late jurisdiction.®®-!® 


N.T.—^McKeon v. Sherman, 166 N.Y. 
S. 133, 179 App Dlv 919. 

(3) Misstatements In brief as to 
the charge given is a violation of 
counsel’s duty. 

Wls.—Wedge v. Gapinski, 188 N.W. 
476, 177 Wis. 471. 

ITot ground for dismissal of appeal 

An appeal should not be dismissed 
because appellants* brief embodies 
numerous facts not appearing in 
transcript of record, in violation of 
supreme court rule, but facts improp¬ 
erly stated in brief will not be con¬ 
sidered 

S C —Becker v Uhe, 70 S E 2d 346. 221 
SC 334 

Statements subsequent to trial 

Inclusion of statements, alleged to 
have been made by individuals after 
the case had been concluded l.s Im¬ 
proper. 

N.Y.—McKcon v. Sherman, 166 N.Y. 
S. 133, 179 App Dlv 919. 

Character rating of witnesses 

Statement in brief, in commenting 
on conflict in testimony given by the 
attorneys in a case who both testi¬ 
fied at the trial, consisting of their 
respective ratings in a law directory 
to indicate their respective character 
and standing, was Improper, 

Mich—Sellers v Perry, 158 N.W. 
144, 191 Mich. 619. 

liowor court opinion 

While the opinion of the lower 
court is no part of the record, and 
may not be treated as such, there is 
no valid objection to its incorpora¬ 
tion in a party’s brief by way of ar¬ 
gument, as the decisions of various 
courts are cited. 

Wash —In re Patterson, 167 P. 924, 
98 Wash 334. 

Consideration of statements of fact 

The supreme court cannot consid¬ 
er statements of fact in the briefs 
not sustained by the record in reach¬ 
ing its decision, but it can consider 
them to point the discusfsion. 

Cal —Handall v. Allen, 180 P. 941, 180 
C. 298. 

Waiver of objection 

The contention that appellant’s 
brief on a rehearing motion was un¬ 
supported by the record is waived by 
not filing a brief contesting the mo¬ 
tion, or otherwise appearing in ap¬ 
peal. 

Tex —Zaunbrecher v. Trim, Civ.App , 
31 S.W.2d 839. 


G-ood faith prevents penalty 

A motion to strike appellant’s brief 
because it contains as exhibits there¬ 
to atfldavits which contradict the 
evidence on which the verdict was 
rendered will be denied where there 
IS nothing to Indicate that counsel 
acted in any other spirit than an at¬ 
tempt to do Justice. 

Mo —Henson v Kansas City, 210 S.W. 
13. 277 Mo. 443. 

54. Ill —El Paso First Nat Bank v. 

Miller, 8.5 NE 312, 235 111. 135. 

3 C J. p 1408 note 21. 

65. Pa—Epstein v. Epstein, 93 Pa 
Super. 398. 

65.5 Tex —Balque v. Green, Civ. 
App . 3 93 S W 2d 706, refused no re¬ 
versible error. 

55.10 Tex—Texas & P By. Co v 
White, Civ.App, 174 SW.2d 953 

Befereuce to codefeadauts’ brief 

The brief filed by appellant, refer¬ 
ring to the brief of its codefendant 
for statement, contentions, etc., is 
not a compliance with the rules, so 
that Judgment against such appellant 
would be affirmed 

Tex —Texas & P. By. Co. v. White, 
supra. 

Brief lu companion case 

Although ordinarily failure of 
plaintiff in error to comply with rule 
requiring brief to contain a concise 
statement of facts based on evidence 
material to case would be fatal, 
where statement of facts was con¬ 
tained in brief in companion case, 
and by stipulation one record and 
reporter’s transcript was filed for 
use in both cases, supreme court 
would review the case. 

Colo—^Waters v Culver, 276 P.2d 
936, 130 Colo 360. 

Use of respondent’s brief by appel- 
lant 

Bevicwing court was not bound to 
search a defendant’s brief to find 
support for plaintiff’s statement of 
facts which Jury could have found, 
and plaintiff, if he desired to use 
portions of defendant’s brief, should 
have informed reviewing court where 
such portions fitted into his own 
brief so court could have minuted 
them there. 

Vt.—Kendall v. Borofsky, 111 A.2d 
261, 118 Vt. 362. 

55.15 La—Succession of Westey, 62 
So 2d 625, 222 La. 411, transferred. 
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App., 64 So.2d 470, alTlrmed 69 So 2d 
8, 224 La. 182. 

Mo —Schoenhals v. Pahler, 272 S W. 
2d 228—Jameson v. Pox, 260 S W. 
2d 507, 364 Mo. 237, transferred, 
see App, 269 SW.2d 140—Smith v. 
Thompson, 161 S W 2d 232, 349 Mo. 
39C—Maxwell v Andrew County, 

146 SW2d 621, 347 Mo. 156—Hicks 
V. La Plant, 146 SW.2d 142, trans¬ 
ferred, see 151 SW2d 3 04, 236 Mo 
App 299—Stephens v. Anth, 142 S. 
W “Jd 1008, tran.sferred, see App, 

147 S W 2d 165. 

Purpose of rale 

The amendment to supreme court 
rules requiring statement of grounds 
of Invoking jurisdiction of supreme 
court was made for benefit of the 
court, to facilitate the disposition of 
appeals. 

Mo—Lee v. Ullery, 14 0 S W 2d 6, 346 
Mo 236. 

Beference to constitutional provisions 
and decided cases 

Jurisdictional statement, required 
by supreme court rule to be contain¬ 
ed In an appellant’s brief, should 
concisely and clearly inform the su¬ 
preme court of the exact ground on 
which its Jurisdiction is claimed to 
rest, and should rj‘fcr briefly to the 
constitutional provisions and decided 
cases sustaining such claim of Ju¬ 
risdiction. 

Mo—Maxwell v. Andrew County, 146 
S.W 2d 621, 347 Mo 166 

Statement held sullloient 

Mo—^Wood V. St Louis Public Serv¬ 
ice Co, 246 SW.2d 807, 362 Mo. 
1103 

Spiller V Washington Nat. Ins. 
Co, 206 SW2d 581, 240 Mo App 
226—Leath v. Weaver, App , 202 S. 
W 2d 125—Stoll V First Nat. Bank, 
132 SW2d 676, 234 Mo.App. 364. 

Omission by oversight 

Where failure to observe amended 
rule of court requiring statement of 
grounds upon which Jurisdiction of 
Hiiprcm(* rourt is Invoked was al¬ 
legedly uiio to oversight and inad¬ 
vertence, because the amendment had 
]>een adopted so recently, and Juris¬ 
diction of the court was shown by 
the record and was unquestioned, ap¬ 
peal would not be dismissed 
Mo—Lee v. Ullery, 140 S W.2d 6, 346 
Mo. 236. 

Clerk’s oertlfloate 

It is not fatal to the determination 
of an appeal that the clerk’s certifi- 
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Statement of compliance. Under some rules, the 
statement must recite that there was a settled rec¬ 
ord or a judgment roll containing the record ap¬ 
pearing in the brief,^® 

Statutes, When the construction or effect of a 
statute is in issue, the briefs should state so much 
thereof as is necessary to the decision of the case.57 

By whom made. Where the rule requires appel¬ 
lant to make a short and clear statement of the 
case in his brief and appellee to adopt it without 
repetition unless it is inaccurate or insufficient, in 
which case appellee may, in his statement, point out 
such inaccuracy or insufficiency, it is improper 
where the brief of appellant fully states the case 
for appellee to again do so.®® 

b. Purpose 

The purpose of the rule requiring the brief to contain 
e statement of the case is to expeditiously inform the 
court of the material facts of the case. 

The purpose of the rule requiring a statement of 
the case is to aid the court in quickly obtaining a 
comprehensive grasp of the facts of the case and 


it is intended that from the statements in the brief 
the court may comprehend the questions involved 
and its business be expedited.®® The purpose of 
the rule requiring a statement of the case is to en¬ 
able the court to determine the appeal from the 
briefs of the parties without having to explore the 
entire record.®® ® 

c. Mandatory Oharacter 

The rule requiring the appedant's brief to contain a 
statement of the case Is mandatory and not subject to 
waiver by the parties. 

The rule requiring a statement of the case in the 
brief is mandatory,®^ and cannot be waived or stip¬ 
ulated away by counsel.®2 

d. Substantial Compliance Sufficient 

A statement of the case substantially complying with 
the requirements of the rule Is sufficient. 

A good faith effort and substantial compliance 
with the rule requiring a statement of the case is 
required®^*®® and is sufficient,®® although the state- 


cate does not appear in appellant’s 
brief. 

Ind—Gray v. Miller, 106 N.E 2d 709, 
122 Ind.App. 681. 

66. S.D.—In re Roberta’ Estate, 168 
N.W. 31, 40 S.D. 464. 

57 . Mass.—Rubensteln v. Lottow, 
107 N.E. 718, 220 Mass. 156. 

58. Ill.—Kinder v. La Salle County 
Carbon Coal Co., 133 N.E. 772, 301 
Ill. 362. 

69. Mo —Crockett v. Kansas City 
Rya. Co.. 243 S.W. 902. 

Myers v. Union Electric Light 
& Power Co., 125 S.W.2d 950, 283 
Mo App. 730. 

N.M.—Henderson v. Texas-New Mexi¬ 
co Pipe Line Co., 181 P.2d 269, 46 N. 
M. 468. 

Or.— OorpQa jrnrla Beoundiim quoted 
In Sires v. Barney, 268 P.2d 120, 
122, 208 Or. 107. 

Complete view of oaae 

The very purpose of the statement 
is that a complete view of the case 
may be furnished thereby, uninflu¬ 
enced and unprejudiced by argument 
or other matter. 

Mo.—McDonnell v. Hawkeye Life Ins. 

Co., App., 84 S.W.2d 387. 

Without resort to reoord 
The purpose of the rule requiring 
appellant to make a clear, concise 
statement of the case without argu¬ 
ment, reference to the issues of law, 
or repetition of testimony, is to en¬ 
able the court to be informed of ma¬ 
terial facts without having to glean 
them from an abstract of the record. 


Mo —Bramhall v. McGhee, App , 87 S 
W.2d 453. 

60. Conklin v. Dougherty, 89 N.E 
893, 44 Ind.App 670 

Or—Corpus Juris Secundum quoted 
in Blres v. Barney, 268 P.2d 120, 
122, 203 Or. 107. 

60.5 Ala.—^New York Life Ins. Co. v. 
Mason, 180 So. 776, 236 Ala. 44. 

Grief Bros. Cooperage Corp. v. 
Johnson, 19 So.2d 667, 81 Ala.App. 
652. 

Cal —Shaw v. McCaslin, 123 P.2d 102, 
60 C A.2d 467. 

Ind.—Hauser v. Markwell, 41 N.E.2d 
662, 111 Ind.App. 420—Baxter v 
Meyers. 16 N.E.2d 113, 105 Ind. 
App 696. 

61. Mo.—Beck v. Security Ben 
Ass’n, App., 129 S.W 2d 1073—Bank 
of Meta v. Schnitzler, App., 67 S. 
W.2d 106. 

Okl.—Smith v. Henry, 214 P. 1076, 90 
Okl. 7. 

EfTect of noncompliance see infra S 
1318 e. 

68. Mo.—Dean v. State Social Secu¬ 
rity Commission of Missouri, App., 
123 S W.2d 673—-Evans v. Hilliard, 
112 S.W.2d 886, 232 Mo.App. 817— 
Euler v. State Highway Commis¬ 
sion, 56 S.W.2d 719, 227 Mo.App. 
765, appeal denied 62 S.W.2d 711, 
333 Mo. 236—Carter Motor Co. v. 
Miller's Garage & Contracting Co.. 
46 S.W.2d 101, 226 Mo.App. 551— 
Lane v. Lane, App., 17 S.W.2d 684— 
Daniel v. Burns, App., 288 S.W. 749 
—Marks T. Acme Phonograph Co., 
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App, 236 S.W. 900—Wilkcrson v. 
National Council of Knights and 
Ladies of Security, App, 218 S W. 
976. 

62.50 Mo —Emory v. St Louis 
Cooperage Co., App, 137 S.W 2d 
663. 

63. Cal.—Security First Nat. Bank 
of Los Angeles v Board of Sup'rs 
of Riverside County, 16 P.2d 200, 
127 C.A. 116. 

Ind—Bryan v. Yoder, 71 N.E 2d 474, 
226 Ind 67. 

Citizens’ Bank of Anderson v. 
Town of Burnettsville, 179 N E. 
724, 98 Ind App. 92—Struble-Wer- 
neke Motor Co. v. Metropolitan Se¬ 
curities Corporation, 178 N B. 460, 
93 Ind App. 416—City of Lafayette 
V. Clark. 132 NE 651, 76 Ind App 
666—Harter v. Morris, 123 N B. 23, 
72 Ind App 189, rehearing denied 
123 N.E. 719, 72 Ind App. 189— 
Gwlnn v. Hobbs. 118 N E. 165. 72 
Ind.App. 439—^Town of New Car¬ 
lisle V. Tuller, 110 N.E 1001, 61 
Ind.App. 230—Boes v Grand Rapids 
& I. R. Co, 108 NE 174, 59 Ind. 
App. 271, rehearing denied 109 N.E. 
411, 69 Ind.App. 271. 

Iowa.—^Nelson v Graham, 197 N.W. 
905, 198 Iowa 267. 

Mo.—Holmes v. McNeil, 204 S.W.2d 
803, 356 Mo. 846—Boland v. Mer¬ 
cantile-Commerce Bank & Trust 
Co., 163 S.W.2d 697, 349 Mo. 731— 
Oreenleaf v. Greenleaf, 68 S.W.2d 
448, 332 Mo. 402—Harbison v. Chi¬ 
cago, R. I. & P. Ry. Co., 37 S.W.2d 
609, 827 Mo. 440, 79 A.L.R. 1* 
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ment is not as concise as is required by the rule.*^ 

The rule is liberally construed;®^-5 a technical 
compliance is not required;®® and an appeal will 
not be dismissed for minor violations of the rule®®*® 
or where the defect is cured by the filing of a new 
or amended brief.®®*^® 

It is sufficient if the court is readily able to grasp 
the facts of the case and understand the points re¬ 
lied on;®® and it is only where a violation of the 
rule causes the trouble the rule is intended to pre¬ 
vent that the imposition of penalties is justified.®*^ 


The fact that appellant briefed the case under a 
mistaken view of the nature of the action does not 
call for a dismissal of the appeal.®^*® 

e. Effect of Noncompliance 

The appellate court may affirm or dismiss the appeal 
without considering It on the merits where appellant fails 
to make a statement of the case In compliance with the 
rules. 

Where the statement of the case in the brief docs 
not comply with the requirements of the controlling 
statutes and rules of court, the court need not search 
the record,®® and need not consider facts not prop- 


CoBtello V. Goodwin, 210 S.W.2d 
376, 240 Mo.App. 638—State ex rel. 
Byers Transp Co. v Public Serv¬ 
ice Commission of Missouri, App., 
180 S.W.2d 269. 

Tex.—Wrlgrht v. Maddox, Civ.App., 
286 S.W. 607. 

3 C.J. p 1409 notes 24, 31, p 1417 note 
83. 

Bona flde effort shown 

Where one of ten promissory notes 
was brought up, with statement that 
others were similar, and other docu¬ 
ments could not reasonably be brief¬ 
ed, so as to convey their meaning as 
accurately as if set out in full, there 
was bona fide effort to brief evidence, 
and that the court would neither dis¬ 
miss the bill of exceptions nor refuse 
to consider assignments of error de¬ 
pending thereon. 

Ga.—Securities Trust Co. v. Marshall, 
118 S E. 478, 30 Ga.App. 379. 

Bood faith not shown 
Appellant failing to apply for au¬ 
thority to supply a defect in the 
brief, discussed in appellee’s answer 
brief, did not make a good faith at¬ 
tempt to comply with the rules. 

Ind.—Mullahy v. City of Fort Wayne, 
179 N.E. 663, 96 Ind.App 229. 

64 . Ind—Ellison v. Branstrattor, 88 
N.E. 963, 89 N E. 613, 46 Ind App 
307. 

Mo.—Crockett v. Kansas City Rys. 
Co., 243 S W. 902. 

Myers v. Union Electric Light & 
Power Co., 126 S.W.2d 960, 233 Mo 
App. 730—Nowlin v. Kansas City 
Public Service Co., App., 68 S.W.2d 
324. 

64.6 Mo—Jackson v. Thompson, 218 
S.W.2d 97, 368 Mo 1001. 

Beck V Security Ben. Ass’n, App.. 
129 SW.2d 1073—Clark v. Meri¬ 
wether, App., 123 S.W.2d 603. 

65 . Mo.—Jacobson v. Graham Ship- 
By-Truck Co., App., 61 SW.2d 401 
—Nowlin V. Kansas City Public 
Service Co., App., 68 S.W.2d 324. 

Tex.—^Wright v. Maddox, Civ.App., 
286 S.W. 607. 

66JS Mo.—Frank v. Wabash R. Co., 
296 S.W.2d 16—Vest v. Bialson, 288 


S.W.2d 369—Jacobs v. Jacobs. 272 
S W 2d 186—Hammond v. Crown 
Coach Co., 263 S.W.2d 362, 364 Mo. 
608—Do Mayo v. Lyons, 216 S.W.2d 
436, 358 Mo. 646. 

Evans v. York, App., 216 S.W.2d 
124—Stoll V. First Nat. Bank, 132 
S.W2d 676, 234 Mo.App. 364— 

Globe American Corp. v. Miller, 
131 S.W2d 340, 234 Mo App. 263— 
Wolf V. Wuelllng, 130 S W.2d 671, 

233 Mo.App. 1144—Sudduth v. Kan¬ 
sas City Gas Co., 123 S.W 2d 689, 

234 Mo.App. 627, certiorari quashed 

State ex rel. Kansas City Gas Co. v. 
Shain, 132 S.W.2d 1015, 343 Mo. 283 
—Nelson v Massman Const. Co., 
App, 120 S.W.2d 77, certiorari 

quashed State ex rel. Massman 
Const. Co V. Sham, 130 S W 2d 491, 
844 Mo. 1003—Cannon v. S. S Kres- 
ge Co, 116 S.W.2d 669, 233 Mo.App. 
173. 

Wash—Mitchell v. Rogers, 226 P.2d 
1074, 37 Wa8h.2d 630. 

ConolusloBB or arguments in state¬ 
ment do not justify a dismissal where 
the essential facts determinative of 
the issue presented may be ascertain¬ 
ed from the statement. 

Mo.—Ellis V. Farmer, 287 S W 2d 840 

65.10 Mo —Pearson Drainage Dist v. 
Erhardt. 201 S.W.2d 484, 239 Mo 
App. 846. 

66. Ind —Bryan v. Yoder, 71 N.E 2d 
474, 226 Ind. 67. 

Mo.—Cruce v. Gulf, Mobile & O. R. 
Co, 216 SW.2d 78, 368 Mo. 689. 

Pack V. Progressive Life Ins. 
Co., App., 187 S W.2d 601—Bar- 
rows V. RIss & Co., 179 S.W.2d 473, 
238 Mo.App. 334—Leach v Arm¬ 
strong, 166 S.W.2d 969, 236 Mo App 
882 — Stout V. Independent Order of 
Foresters, 148 S.W.2d 137, 235 Mo. 
App. 787—Soderstrom v. Missouri 
Pac. R. Co., App., 141 S.W. 2d 73— 
Blunk y. Snider, App, 129 S W.2d 
1076, quashed on other grounds 
State ex rel. Snider v. Shain, 137 S 
W.2d 627, 846 Mo. 960—Prudential 
Ins Co of America v. Kelley. 120 
S.W.2d 65, 233 Mo.App. 862—Fields 
V, Equitable Life Assur. Soc. of U. 
S.. App., 118 S.W.2d 621—Wright v. 
Stickler, App., 96 S.W.2d 932— 
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Jacobson V. Graham Ship-By-Truck 
Co, App., 61 SW.2d 401—School 
Diet of Independence ex rel. Wha¬ 
len v. Wilcox, App , 68 S.W 2d 1009 
—Nowlin V. Kansas City Public 
Service Co., App , 58 S.W.2d 324— 
Johnson v. Johnson, App, 66 S.W. 
2d 1069—Nerrow v. Pacific Mut. 
Life Ins. Co. of California. App., 
294 S.W. 97. 

67. Mo.—Leath v. Weaver, App, 202 
S W 2d 126—Globe American Corp. 
V Miller, 131 S.W.2d 340, 234 Mo. 
App. 263. 

Z&orease of hurdeu of the court 

’’Unless the statement is so defec¬ 
tive or lacking as to impede or un¬ 
necessarily increase the burden, time 
and work of the court in arriving at 
a clear understanding of the case, or 
in reaching a correct conclusion as to 
the disposition to be made thereof, 
we will not dismiss the appeal even 
though the statement may not be as 
artistic as it might have been, or 
contains some things that might have 
been left out.” 

Mo —School Dist. of Independence 
ex rel. Whalen v. Wilcox, App., 58 
S.W.2d 1009, 1010. 

67.6 Ind.—Bryan v. Yoder, 71 N.E. 
2d 474, 226 Ind. 57. 

68. Ala.—Barfield v. Bartlett, 119 
So 696, 23 Ala App 9, c«'rtiorarl de¬ 
nied 119 So. 697, 218 Ala 54C 

Ark—Ruble v. Helm, 21 S W. 4 70, 67 
Ark 304. 

Cal—Bryant v Kelly, 265 P. 817, 203 
C. 721—In re Berry's Estate, 233 
P. 330, 196 C. 354—Marsh v. Lapp, 
180 P. 633, 180 C 231—Lutz v. 
Merchant’s Nat Bank of San Di¬ 
ego, 177 P 168, 179 C. 401—Scott 
V. Hollywood Park Co., 169 P 379, 
176 C. 680—In re Keith’s Estate, 
166 P. 10, 176 C. 26—O'Rourke v. 
Skellenger, 146 P. 633, 169 C. 270. 

Devers v. Greenwood, 293 P.2d 
834. 139 CA.2d 346—Connor v. 

Johnson, 22 P.2d 760, 132 C.A. 449 
—Irwin V. Weinstein, 11 P 2d 18, 
123 CA. 112—Powers v. Board of 
Public Works, 299 P. 573, 114 C.A. 
119—Palmer v. Medico Dental Bldg. 
Corporation, 288 P. 80, 106 C.A. 
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erly presented for its consideration,^® or assign¬ 
ments of error and points of law advanced without 
a statement of the case.*^® If neither party prints 
any part of the record in their briefs, there is noth¬ 
ing before the appellate court to show error.^i 


Where a sufficient statement of the case is not 
made, the court may, without a consideration of 
the merits of the appeal,*^® consider the error waiv¬ 
ed;*^® and, according as the rules of court and the 
circumstances of the case warrant, it may dismiss 


503—Brown v. Brown, 285 P. 1086, 
104 C A 480—Jones v. Express Pub. 
Co. 262 P 78, 87 C A 246—Rlffee 
V. Gray Top Cab Co., 257 P. 447, 84 
C.A. 110—Hunt V. Alamltos Land 
Co., 226 P. 415, 66 C A. 438—Eddy 

V Stowe, 185 P 1024, 43 C.A. 789— 
Noves V. Huffman, 183 P. 284, 41 C. 
A. 676—Flickinger v. McKesson, 183 
P 195. 41 CA. 577—Tobey v. Ran¬ 
dall, 182 P. 771, 41 C.A, 292—Chap¬ 
man V. Hicks, 182 P. 336, 41 C.A. 
158—Patterson v. Almond City 
Land & Development Co., 180 P. 823, 
40 C.A. 285—Whltlng-Mead Com¬ 
mercial Co. V. Richards, 180 P. 
633, 40 C.A. 266—Bublltz v. Reeves, 
180 P. 28, 40 C.A. 75-Varney Bros, 
& Co V. Abbott. 179 P 894, 39 C A 
721—Shorr v City of Azusa, 177 P. 
513, 38 CA. 709—City of Petaluma 

V Hughes. 174 P. 336, 37 C A. 473— 
Grcer-Robblns Co v. Pacific Sure¬ 
ty Co, 174 P. 110, 37 C.A. 640— 
Sea V. Lorden, 174 P 85, 37 C A. 444 
—Nave V Graham, 174 P. 76, 37 C 
A. 332—Pitt V. Pensingcr, 173 P. 
698, 37 C.A 199—Barker Bros v. 
Joos, 171 P. 1085, 36 C A 311— 
Blochman Commercial & Savings 
Bank V. Ketcham, 171 P. 1084, 36 
C A. 284—Perkins v Edinburg, 171 
P 971, 36 C A lie—Rattray v 
Wickershelm Implement Co., 171 P 
964, 36 C.A 253—Anderson v. Re¬ 
corder's Court, 171 P 812, 36 C A. 
123—Hepler v. Wright, 170 P, 667, 
35 C A 667—Stewart v Andrews, 
169 P. 397, 35 C.A. 230—Easterly v. 
Praul, 169 P. 396, 35 C.A. 39—Lil- 
Jard V Abbott Hardware Co., 168 
P. 707, 34 CA. 719—Cunnison v. 
Miller, 167 P. 890, 34 C.A, 267. 

Ill—Biggs V Spader, 103 N.E 2d 104. 
411 Ill 42. certiorari denied 72 S 
Ct. 1051, 343 U.S. 966, 96 L.Ed. 1356. 
Ind—Lake Motor Freight Line v. 
New York Cent. R. Co., 92 N.E 2d 
221, 228 Ind. 371. 

Durham v. City of Indianapolis, 
108 NE2d 205, 123 Ind App. 74— 
Lewis V. International Broth, of 
Teamsters, ChauiTeurs, Warehouse¬ 
men & Helpers, 102 NE.2d 922, 122 
Ind App 205—Curtis v. Review Bd 
of Ind. Employment Sec Division, 
79 N.E 2d 216, 118 Ind App. 317— 
Ross V. Clore, 74 N E 2d 747, 117 
Ind.App. 648—Watson v. Gary St 
Ry. Co., 12 N.E 2d 976, 104 Ind.App. 
656—Washington Nat. Ins. Co. v 
Hines, 198 N.E 465, 101 Ind.App 
164—Miller v. Berne Hardware Co., 
116 NE. 64, 64 Ind App. 473. 

.Iowa.—Erlanson v. University of 
Commerce. 223 N W. 766—In re 
Linstrom’s Will. 176 N.W. 741. 


Kan.—^Willhite v. Wood Const. Co., 
292 P 2d 703. 179 Kan. 140. 

Mo—Songer v Brittain, App., 272 S. 
W.2d 16—Evans v. Hilliard, 112 S. 
W.2d 886, 232 Mo.App. 817—McDon¬ 
nell v. Hawkeyc Life Ins. Co , App , 
84 SW.2d 387—Marks v. Acme 
Phonograph Co., App., 263 S W. 900. 
Okl—Douglas V. Martin, 228 P.2d 
1021, 204 Okl 264—Galoob v. Rock, 
211 P. 73. 88 Okl. 36. 

Tex.—Rosson v. Groom Mut Hail 
Ass'n, CivApp., 68 SW.2d 572— 
Harper v. Allen, Civ.App., 38 S W.2d 
146. 

Vt.—Ryan v Orient Ins. Co., 119 A 
423, 96 Vt. 291—Davis v. Union 
Meeting House Soc., 108 A. 704, 93 
Vt 520 

ZntendmaiLt of law 

On an appeal presented by the al¬ 
ternative method. Code Civ Proc § 
953c, presumes that without examin¬ 
ing the wrlttrri transcript the court 
will rely solely on those portions of 
the record which the parties print in 
their briefs. 

Cal —Moore v. Guajardo, 174 P. 92, 
37 C A 342 

Duty to examine typewritten docu¬ 
ments 

The alternative method of appeal, 
although permitting parties to file 
typewritten transcripts of the evi¬ 
dence, casts no burden on appellate 
courts to examine the typewritten 
documents 

Cal.—Hammond v. Hazard, 180 P. 46, 
40 C A. 45—Heed v. Reed, 180 P. 43, 
40 C.A 102, 

No search for additional facts 

The appellate court is authorized 
to accept statements of counsel in 
briefs, and is not required to search 
statement of facts to determine 
whether additional facts exist which 
require modification of ruling on 
proposition presented in brief. 

Tex—Lancaster v. Norri.s, CIv.App , 
271 S.W. 401, reversed on other 
ground.s Norris v. Lancaster, Com. 
App , 280 S W. 674. 

69. Cal —Smith v Pellissler, 286 P. 

2d 66, 134 C A.2d 562 
Fla.—In re Burton’s Estate, 46 So. 
2d 873 

Ind—Leighty v Renbarger, 65 NE 
2d 637, 116 Ind App 620—Albert¬ 
son V. Nix, 67 NE2d 206, 115 Ind 
App. 128—Miller v. Fletcher Sav¬ 
ings & Trust Co . 133 N.E. 174, 78 
Ind.App. 183. 

N C.—Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 1 


SD—Karlen v. Trebble, 189 N.W. 

519, 46 SD. 670 
Constraction of ordlnancs 

Where appellants sought construc¬ 
tion of ordinance, but did not provide 
in their briefs a complete copy of 
Involved ordinance, reviewing court 
would not consider their contention. 
Ind—Tomlinson v. Marlon County 
Plan Commission, 122 N.E 2d 852, 
234 Ind 88 

70. Linde Air Products Co. v. Grace, 
122 So. 182, 23 Ala.App. 130—Bar- 
field V Bartlett, 119 So. 696, 23 Ala. 
App. 9, certiorari denied 119 So. 
697, 218 Ala. 546—Watson v. Vest, 
110 So 68, 21 Ala App. 561 

Ark—Anderson v. Erberloh, 112 S 
W.2d 634, 196 Ark 321. 

Cal—McColgan v. Scoble, 1 P.2d 36, 
114 C A. 166—Forrlngton v. San 
Luis Obispo County, 180 P 42, 40 
C.A. 44. 

Ind—Rosen v. Alexander, 98 NE2d 
223, 121 Ind App 239—Pulliam v. 
Hervey, 69 NB.2d 738, 115 Ind 
App. 466 

La —Rosier v. State, App, 60 So.2d 
31 

N C—Wynn v. Grant, 81 S E 949, 166 
NC 39 

Bnlings 

Assignments of errors to rulings 
cannot be considered, no record of 
the rulings appearing in the state¬ 
ment of the case in appellant’s brief. 
SD—Markus v. Poulson, 158 N.W. 
406, 37 S D. 328. 

71. Cal —Dallas v. Knox-Powell 
Stockton Co., 30 P.2d 021, 137 CA 
173—Taylor v. De Vaughn, 266 P. 
963, 91 C.A. 324. 

72. Ala—T. J. Perry & Son v. Har¬ 
rison, 135 So 409, 24 Ala App 35C. 

Cal.—O’Dell v. Hall, 239 P. 35, 196 
C. 766. 

73. Ind—Brookover v. Branyan, 112 
NE 769, 186 Ind 1. 

Robertson v. Sertell, 161 NE 
669, 88 Ind.App. 591. 

Okl —Henderson v. Todd, 216 P. 607, 
91 Okl. 18. 

3 C J. p 1409 note 33. 

Failure to present aflldavlt 

Defendants waived any error In re¬ 
fusing to allow one of them to file 
written challenge to the competency 
of the trial judge by their failure to 
set out in their brief the affidavit on 
which they attempted to make the 
challenge. 

Ind.—Conklin v. School City of South 
Bend, 124 N.E. 464, 73 Ind.App. 25. 
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the appeal,affirm the judgment, *^5 or order the | brief stricken, such order to be subject to the right 


74 . Ala. — Thomas v. Winter Const. 
Co., 129 So 293, 23 Ala App 550. 

Ariz.—Smith v. City of Nogralcs, 211 
P. 592, 24 Ariz. 667. 

Ark.—Kyle v. Little Rock & F. S. 
R. Co., 226 S.W. 166, 148 Ark. 653 

Cal —Drummond v. West, 300 P. 823, 
212 C 766. 

Central Nat Dank of Oakland 
V. Peck, 42 P.2d 663, 6 C A 2d 412— 
Schroeder v. McCari^ar, 30 P 2d 
643, 137 C.A 320—Murphy v. 

Lynch, 19 P.2d 992, 130 C A. 282— 
Frank Graves Sash, Door & Mill 
Co V. Keener, 16 P.2d 196, 127 
C.A 410—In re Dawson’s Estate, 
IS P.2d 768, 126 C.A 223—Milano 
V. Bulleri, 13 P.2d 521. 126 C A. 
72, followed in Milano v. Rutto, 13 
P.2d 621, 126 CA. 784—Stout v 
Farwell, 6 P 2d 983, 119 CA 621— 
Corcoran v. Ward, 1 P 2d 466, 115 
C.A. 181. 

Colo —In re Hays’ Estate, 267 P 2d 
972, 127 Colo. 411. 

Fla —Briar Holding Co. v. Palm 
Beach Bank & Trust Co, 136 So 
341, 102 Fla. 874—St Andrews Bay 
Lumber Co. v. Bernard, 135 So 831. 
102 Fla 389, followed in 135 So 
837, 102 Fla 401 

Ill —See People v. De Fratis, 190 Ill 
App 440 

Ind—Schowe v. Bowers, 114 NE 
689, 186 Ind. 29 

Ft Wayne Mercantile Acc Ass’n 
V Scott, 123 NE 718, 71 Ind App 
266, motion denied 124 NE 710, 71 
Ind App 266—Hunt v Hunt, 115 
NE 696, 64 Ind App 203 

Md —Weil V Free State Oil Co of 
Md, 87 A 2d 826, 200 Md 62. 

Mo—Riprg: V Hart, 266 S W 2d 778— 
CoolidKe V. Strother, 137 S W 2d 
467—State ex rel State Ilifrhway 
Comrnl.sHion of Missouri v Shain, 
62 SW2d 711, 333 Mo 235—Seifert 
V. Seifert. 62 S W 2d 817—John¬ 
ston V Johnston, 16 S W 2d 91— 
Pfotenhauer v. Rid^way, 271 S W 
60, 307 Mo. 629—State ex inf. of 
Barrett ex rel McCann v. Parri.‘«h, 
270 SW 688, 307 Mo. 456—Lonffan 
V. Kansas City Rys Co, 253 S W 
758, 299 Mo 561—Mathews v 

O’Donnell, 233 SW 451, 289 Mo 
235—Royal v Kansas City West¬ 
ern Ry Co, 190 SW. 673 

Peterson Co v. Landes, App, 
280 S.W 2d 857—Songer v. Brit¬ 
tain, App., 272 S.W 2d 16—Klein- 
hammer v. Kleinhammer, App, 
226 SW2d 377—Gorman v Kauf¬ 
man, App, 188 S W 2d 70—Jacob 
Dold Packing Co v. General Box 
Co, App, 186 S.W 2d 216—Moore 
V. Petroleum Products, App, 181 S 
W 2d 670—^Emory v. St. Louis 
Cooperage Co, App, 137 S W 2d 
663—Boyd v. Spickard, 136 S W 2d 
448, 234 Mo App. 434—Evans v. 


Hilliard, 112 S W.2d 886, 232 Mo. 
App 817—State ex rel State High¬ 
way Commission v Griffith, App, 
112 S.W.2d 78—Bramhall v. Mc¬ 
Ghee, App. 87 S.W 2d 453—Mc¬ 
Donnell V. Hawkeye Life Ins Co, 
App. 84 SW2d 387—Le Clair v 
Le Clair, App., 77 S.W 2d 862— 
Bank of Meta v. Schnitzler, App, 
67 S.W 2d 106—Savage v Purcell, 
App., 9 S.W.2d 823—Daniel v. 
Burns. App., 283 S.W. 749—Wheel¬ 
er V. Shull. App, 282 SW. 61— 
Roberts v. Hogan, App, 269 S.W. 
662—Herberth v Turner, App, 
265 SW 939—State ex rel. Lin- 
ville V Noland, App, 253 S W. 724 
—Stephan v. Stephan, App, 242 
S W 426—Gillette v Laederich, 
App, 242 SW. 112—^Hartweg v. 
Kansas City Rys Co, App, 231 

5 W 269—Massachu.setts Bonding 

6 Ins Co V Boonville Coal Co, 

App, 226 SW 961—Traders’ Nat 
Bank v De Groat, App, 226 S.W 
694—Dameron v. Hamilton, App , 
225 S W 110—Robinson v. Slater, 
App, 209 S W 667—Dodson v 

Karahner Motor Car Co., App , 204 
S W. 690—Redmonvowh v. Nation¬ 
al Life Ins Co. of the United 
States of America, App, 204 S W 
686 

Okl —Tiger v Coker, 68 P 2d 609, 
180 Okl 175—Craig v State, 296 P. 
394, 147 Okl. 223—Taylor v State, 
225 P. 916, 102 Okl 26—Leonard 
V Adams, 207 P 90, 86 Okl. 181— 
Alliance Trust Co v. Jackson, 180 
P 249, 74 Okl 257. 

Va—Eure v Morgan Jones & Co , 79 
S E 2d 862, 195 Va. 678—Hall v 
Hall, 23 SE2d 810, 181 Va. 67. 

3 C J p 1409 notes 26, 34. 

Strict adherence to mle regnlred 

Amended rule 20, adopted Nov 6, 
1930, .should be strictly adhered to 
by appellants and plaintiffs in error 
as to the form, substance, and man¬ 
ner of filing briefs, and a failure of 
appellants or plaintiffs in error to 
comply with the rule will result in a 
dismissal of appellants’ appeal or 
proceedings in the supreme court. 
Fla—Halstead v Florence Citrus 
Growers’ Ass’n, 130 So 518, 101 
Fla 464. 

Motion disregarded under stipulation 

A motion to dismiss or affirm for 
omissions in the brief will be disre¬ 
garded, where by stipulation the 
cause IS argued on Its merits and ap¬ 
pellant files an extensive supple¬ 
ment to the brief 

Cal —Barrett v. Southern Pac. Co, 
277 P. 481, 207 C. 164 

Motion denied where appellant’s 
opening brief disclosed satisfactory 
compliance with the code and court 
rules. 


Cal.—In re McConnell’s Estate, 37 P. 
2d 73, 1 C.2d 711. 

Omission of Jurisdiotlonal facts 

Where the brief on appeal leaves 
the Jurisdictional facts in doubt, the 
supreme court may either dismiss 
the appeal or see that such doubt is 
removed. 

SD—Braun v. Thuet, 174 N.W. 807, 
42 SD 491. 

Pormer ruls in California 

Under Code Civ Proc. { 963c, as 
amended by St (1919) p 261, it was 
not necessary for an appeal to be 
dismissed because the complaint and 
answer were not printed in the rec¬ 
ord. 

Cal.—Morris v. Standard Oil Co, 219 
P. 998, 192 C. 343, 30 A L.R. 1103 
Kinderman v. Shipley, 190 P. 
472, 47 C.A. 270. 

75. Ark—Droke v. Rogers, 198 SW. 
2d 180, 210 Ark. 938—Ussery v. 
Ussery, 179 S.W. 996, 120 Ark 499. 
Cal —Haines v. Commercial Mortg. 
Co, 269 P. 921, 205 C 71—Dahl- 
berg v Dahlberg, 260 P 290, 202 
C. 296—Jeffords v. Young, 239 P. 
1054, 197 C 224—In re Berry’s Es¬ 
tate, 233 P. 330, 195 C 364—Lutz 
V. Merchant’s Nat. Bank of San 
Diego, 177 P. 168, 179 C. 401— 
Frankfort General Ins. Co. v. 
Cramer, 174 P. 33, 178 C. 653— 
Miller V. Oliver, 163 P. 367, 174 C. 
404 

Luther T Mayo, Inc, v. Puter- 
man & Gold, 43 P 2d 822, 6 C A 2d 
186—Deist V Beck, 277 P. 181, 98 
CA 548—Kellogg v. Snell, 270 P. 
232, 93 CA. 717—Kecle v Clouser, 
268 P 682, 92 C A 626—Holmes v. 
Schmitt, 267 P 658, 91 C A 689— 
Lanini v Rost, 267 P 145, 91 C A. 
696—Filmer v. Davis, 266 P 986, 
91 C.A. 195—Title Insurance & 
Trust Co. V Wilson, 261 P. 767, 87 
CA 143—Gaffney v Graf, 238 P. 
1054, 73 C.A 622—Aubel v. Sosso, 
236 P. 319, 72 C A 67—Tobey v. 
Randall, 182 P 771, 41 C A. 292— 
Ockenden v. Cutting, 182 P 307, 
41 C A 138—City Street Improve¬ 
ment Co. V. Silverahield, 181 P. 
393, 40 C A. 697—Patten & Davis 
Lumber Co v Inman, 180 P. 26, 40 
CA 111—State Bank of Ramona 
V Clelland, 176 P. 649, 38 C A 138 
—California Savings & Commer¬ 
cial Bank v Caniie, 169 P. 395 
(first case), 34 C A 768, rehearing 
denied 169 P. 396 (second case), 34 
C A 2d 768. 

Ill—Mayer v. Miller, 213 Ill App. 
279 

Ind—Willett v. Larch, 127 N.E 646, 
189 Ind 410—Woolley v. Indiana 
Asphalt Paving Co., 120 N.E. 697, 
187 Ind 576 

Lewis V. International Brother¬ 
hood of Teamsters, Chauffeurs, 
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of the party filing the brief to amend it within a 
specified time.*^® 

The court is ordinarily vested with much discre¬ 
tion in determining what action it will take where 
the statement of the case is insufficient,76.5 and the 
court may consider the case on the merits,7*^ at 


least to the extent of noticing plain errors,77.B and 
ordinarily will do so where a serious question for 
the consideration of the court is disclosed.78 

It has been held that the court may search the 
record to affirm a easels but not to reverse it.®® 
If the violation is by appellee, it will result in the 


Warehousemen & Helpers, 102 N. 
11.2d 922, 122 Ind.App. 205—Dorsey 
V. American Central Life Ins. Co., 
196 N.E. 120, 100 Ind.App. 634— 
Paciflo States Life Ins. Co. v. 
Banker, 189 N.E. 417, 98 Ind.App. 
382—Jones v. Wabash County 
Loan & Trust Co., 176 N.E. 710, 93 
Ind.App. 140—Hornbrook Cleaning 
Co V. Continental Illustrating Co., 
139 N.E. 149, 79 Ind.App. 594— 
Board of Com’rs of Lake County 
V. Shedd, 126 NE. 666, 72 Ind App. 
160—^Esslngton v. Bowman, 121 N. 
E. 648, 69 Ind.App. 184—Essington 
V. Thomas, 121 N.E. 644, 69 Ind. 
App. 187—Joseph v. Horodeaky, 
112 N.E. 629, 62 Ind App. 1—Roark 

V. Voshell, 108 N.E 18, 68 Ind.App 
203. 

Iowa.— Reed v. Smith, 180 N.W. 150. 
Ky.—Caudill v. Caudill, 279 S W. 
666, 212 Ky. 433 

Mo.—Wheeler v. Shull, App, 282 S 

W. 61—Roberts v. Hogan, App, 
269 S.W. 662 

Mont—Pederson v. Powell County, 
239 P. 1116, 74 Mont. 291—Hiatt v. 
Kelly, 214 P. 66, 66 Mont. 607. 
Neb.—Clarke v. Penn Mut. Life Ins 
Co., 267 NW. 667, 128 Neb. 107. 
Okl.—Morgan v Daniels, 285 P. 22, 
141 Okl. 281—Mires v. Hogan, 222 
P. 986, 97 Okl 130—Finch v. Rose. 
169 P 613, 46 Okl. 397. 

S.D.—Donahoe v. Adebar, 149 N.W. 
176, 34 SD 471. 

8 C.J. p 1409 notes 26, 35, p 1417 
note 86. 

Matters ooasidsrtd on motion 

A motion to allirm for Insufficiency 
of the brief Is not necessarily to be 
determined by the facts as they ex¬ 
isted at the time the notice of mo¬ 
tion was given, but instead the brief 
and the supplements, even though 
the supplements may have been filed 
subsequent to the notice of motion 
to affirm, are considered 
Cal.—Perelll-Mlnettl v. Lawson, 249 
P. 867, 199 C 446. 

Xnsnfllolsnt brief 

Where the only paper filed by ap¬ 
pellant, in addition to the abstract of 
the record, is one entitled “Brief and 
Argument,*' and it opens with the 
heading “Statement of Facts," and 
plunges at the outset into a discus¬ 
sion of the evidence, criticizing cer¬ 
tain alleged rulings of the court in 
the course of the trial and certain 
alleged misconduct of counsel, on ac¬ 
count of which it is claimed new tri¬ 
al should be granted, and does not 


state the issues, either in eztenso or 
in substance, or state how they were 
decided, the supreme court will not 
go into the merits of the appeal, 
none of the rules prescribing the 
manner and method of submitting 
appeals being complied with. 

Iowa.—^Hedrick Tile Works v. Eller, 
174 N.W. 488. 

AAzmaiLoe In lien of dismissal 

Judgment will be affirmed, where 
respondent so desires, although the 
absence of a proper statement war¬ 
rants dismissal of appeal. 

Mo—Lane v. Lane, App., 17 S.W.2d 
584. 

Mandatory oharaoter 

The provision as it reads since the 
amendment of 1923 (St [1923] p 748) 
cannot consistently, with the manda¬ 
tory character of its language, be 
held directory, and the case of Fur¬ 
long V. Alexander, 243 P. 887, 76 C 
A 137, and other cases, including 
Henley v. Bursell, 216 P. 114, 61 C. 
A. 611, which held the statute direc¬ 
tory, was decided when the amend¬ 
ment of 1919 was in force, which 
provl.slon was repealed in 1923. 

Cal.—Hllle V. Johnston, 269 P. 341, 
85 C A. 273. 

76. N J.—Feddock v. New Jersey 
Realty Co, 101 A.2d 48, 28 N.J. 
Super. 400. 

Tex—Hall v. Southern States Life 
Ins Co, Civ App., 251 S W.2d 961 
—Felder v. Houston Transit Co., 
Civ.App.,' 203 SW2d 831, affirmed 
Houston Transit Co v. Felder, 208 

5 W 2d 880. 146 Tex 428. 

Tex —Arnold v. Chamberlin, Civ. 
App., 33 S.W. 767. 

76.5 Mo—Leath v. Weaver, App., 
202 S.W.2d 125. 

77. Cal.—La Bonte & Ransome Co. 

V. Scellers, 265 P. 660, 90 C.A. 183 
Mo—Rlgg V. Hart, 266 S.W.2d 778— 

Kirby v. Balke, 266 S.W. 704, 306 
Mo 109. 

Steckler v. Steckler, App , 293 S. 

W. 2d 129—^Leath v. Weaver, App., 
202 S.W.2d 126. 

N M —New Jersey Zinc Co. v. Local 
890 of Intern. Union of Mine, Mill 

6 Smelter Workers, 261 P.2d 648, 
67 N M 617. 

Tex.—^Howley v. Sweeney, Civ.App., 
288 S.W. 602. 

Single issue 

Fact that appellant’s brief did not 
contain fair and concise statement of 
facts without argument, as required 
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by supreme court rule, was not fatal 
to appeal, where there was only a 
single issue. 

Mo.—Peterson v. Bledsoe, 241 S.W 
2d 375, 362 Mo. 268. 

Where respondent prints record 

(1) Where respondent made no 
motion for affirmance, but printed 
substantially the entire record, and 
appellant was by order relieved frorti 
the requirement of the statute as to 
matter to be included in the briefs, 
the merits of appeal would be con¬ 
sidered. 

Cal.—In re Chapman’s Estate, 243 
P. 676, 198 C. 145. 

(2) Failure to Include in brief for 
appellant a fair and concise state¬ 
ment of the facts as required by su¬ 
preme court rule Justified dismissal 
of appeal, but where appellees also 
violated rule by making their own 
statement of facts appeal would not 
be dismissed. 

Mo—See v Wabash R. Co., 242 SW 
2d 16, 362 Mo. 489. 

Setting out documents 

Violation of the rule that docu¬ 
mentary evidence shall not be set 
out in the brief, except by reference, 
is not ground for a dismissal of the 
bill of exceptions 

Ga—Hargett v Muscogee Bank, 121 
S E 541, 82 Ga.App. 701. 

77.5 Mo—^Leslie v. Mathewsun, 
App., 257 S.W.2d 394. 

78. Cal —Ross v. Mahoney, 26 P 
2d 268, 134 C A 199 

Ind—Phllpo’s Estate v Mercantile 
Nat Bank of Hammond, 111 N.E 
2d 92, 123 Ind.App 332 
Mo—City of Overland v. Ranft, 
App., 220 S W.2d 746. 

79. Ind —^Paul v. Walkerton Wood- 
lawn Cemetery Ass’n, 184 NE 537. 
204 Ind 693—Hill v. Taylor, 117 
NE 930, 186 Ind. 680—Breadheft 
V. Cleveland, 110 N.E. 662, 184 Ind 
130 

Shay V. Goins, 119 N.E 808, 67 
Ind App. 674—Vandalla Coal Co. v 
Ringo, 114 N.E. 466. 63 Ind App 
323. 

80. Ind —Breadheft v. Cleveland, 
110 N.E. 662, 184 Ind. 130. 

Lelkauf v. Grosjean, 162 N.E 
239, 87 Ind.App. 603—Meyer v. 

First Nat. Bank, 166 N.E. 617, S6 
Ind.App. 9—State v. McNeils, 122 
N.E. 690, 72 Ind.App. 231—Shay v 
Goins, 119 N.K 808. 67 lnd.App. 
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imposition of costs on appellee or the striking of 
his briefs.®! 

f. Pleadings 

The brief must state sufficient of the pleadings to pre¬ 
sent the nature of the case appealed, and such pleadings 
as it is desired to question, together with the motions, 
demurrers, or objections thereto and the exceptions to the 
rulings thereon. 

A question which cannot be determined without 
reference to the pleadings will not be considered 
by the appellate court where the pleadings or the 


substance thereof are not set forth in the brief.®! ®® 
The complaint on which the judgment rests, or its 
substance, must be set out in appellant's brief.®^ 
However, it is sufficient under some rules to set out 
the nature of the action and the substance of the 
pleadings in general terms.®® 

Papers or pleadings claimed to be defective or 
which are the foundation of a motion or demurrer 
concerning which error is alleged as to the ruling 
thereon must be set out in the brief,®^ but plead- 


674—Indiana Utilities Co v. Ware- 
ham, 118 N.E 572. 66 Ind App 542 
—Vandalia Coal Co. v. Hingo, 114 
N.E 466, 63 Ind App 823—Chicago, 

5 B. & N I. R. Co. V Roth, 108 
N.E. 971, 69 Ind.App. 161. 

Vt—Sormani v Christianson, 135 A. 
769, 100 Vt. 186 

81. Fla—Briar Holding Co v. Palm 
Beach Bank & Trust Co., 136 So. 
341, 102 Fla. 341. 

81.50 Ind —Jefferson School Tp. v. 
Jefferson Tp School Building Co., 
10 NE2d 608, 212 Ind. 542 

City of Cannelton v Lewis. Ill 
NE2d 899, 123 Ind App 473— 

Board of Com’rs of Pulaski Coun¬ 
ty V. State, 105 N.E.2d 904, 123 
Ind App 26—Fetter v. Powers, 78 
N.E 2d 655, 118 Ind App. 367. 
Aoosptaaoe by court 

Court is entitled to accept plead¬ 
ings as they appear in briefs, but is 
not bound to do so 

Ind—Kaln v State, 126 N.E.2d 436, 
234 Ind 160 

Agreed Issue 

Where, on appeal, parties agreed 
that demurrers to certain para¬ 
graphs of complaint were sustained 
primarily on theory that it was a 
scientific fact, of which court would 
take Judicial notice, that human be¬ 
ing cannot contract trichinosis from 
eating pork which has been proper¬ 
ly cooked, and, therefore, that com¬ 
plaint showed on its face that re¬ 
covery was sought on basis of a fac¬ 
tual impossibility, question was suf¬ 
ficiently raised for purposes of ap¬ 
peal, even though appellant’s brief 
failed to set out either complaint 
or demurrers addressed thereto. 

Ind —Meyer v Greenwood, 124 N.E. 
2d 870, 125 Ind App. 288 

82. Cal.—Birkland v. Ratterree 
Land Co, 14 P 2d 133, 126 C.A. 747. 

Ind.—Lewis v International Broth, 
of Teamsters. Chauffeurs, Ware¬ 
housemen & Helpers, 102 N.E.2d 
922. 122 Ind App. 206—^tna Ins 
Co. of Hartford, Conn, v. Jones, 
116 NE. 697, 64 Ind.App. 261. 

Okl.—Hebble v. Abernathy, Howell 

6 Abernathy, 67 P.2d 970, 180 Okl 
105. 


Season for rule 

In order to show issues Involved 
on appeal by the alternative method, 
it is ordinarily required that tl^e 
complaint and answer, at least, be 
printed in the brief in full. 

Cal —California Savings & Commer¬ 
cial Bank v. Canne, 169 P. 396, 
first case, 34 C.A. 768, rehearing 
denied 169 P 396, second case, 34 
CA 768. 

Complaint printed In traneorlpt 

Where appeal is taken on Judg¬ 
ment roll, and clerk’s transcript, 
including complaint, is printed, court 
is prohibited from dismissing appeal 
on ground that complaint is not 
printed in appellant’s brief. 

Cal —City of Oakland v. American 
Dredging Co of California, 82 P.2d 
958. 28 C A 2d 626. 

Statement in full 

(1) To warrant an opinion on the 
nature of the first or the amended 
complaint, it is necessary that the 
whole of the complaint be set forth 
in the briefs, and mere fragments 
are not sufficient. 

Cal —Huffaker v. MeVey, 169 P. 704, 
35 C A 302. 

(2) Appellant’s claim that materi¬ 
al facts are admitted by the answer 
cannot be determined, where tho 
pleadings are not printed in full in 
the briefs, since a careful comparl- 
.son of the entire complaint with the 
entire answer is required. 

Cal—McAuliff V. McFadden, 183 P. 
870, 42 C A 606. 

(3) However, a brief containing 
only one paragraph of complaint for 
specific performance, but stating 
that it embodied the essence of the 
entire complaint, and that appellant 
desired to present no other point 
than the insufficiency of the com¬ 
plaint, under Civ.Code, { 3391, in not 
alleging the value of land to be con¬ 
veyed. was held sufficient. 

Cal—^Williams v. Foss, 231 P. 766, 
69 C.A. 706. 

(4) Inclusion in brief of only 
three paragraphs of long and com¬ 
plicated petition held not compliance 
with court rule requiring brief to 
set forth material parts of plead¬ 
ings. 


Okl —Hebble v. Abernathy, Howell 
A Abernathy. 67 P.2d 970, 180 Okl 
106. 

Waiver 

Right and duty of appellate court 
to require at least substantial com¬ 
pliance with rule of court requiring 
pleadings to be set out in appellant’s 
brief, is not eliminated by waiver, by 
virtue of petition by appellees for 
extension of time to file answering 
brief, of right to raise question. 
Ind —Lewis v International Broth 
of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers. 102 N.E.2d 
922, 122 Ind.App. 206. 

83. Cal.—Barrow v. Simon, 66 P.2d 
639. 13 C.A.2d 207—Barrow v. Si¬ 
mon, 56 P.2d 639, 13 C.A.2d 207— 
Allied Finance Co. v. Adams, 20 P 
2d 719, 130 C.A 716—Gill v. John¬ 
son, 294 P. 406, 110 C.A. 442. 

Not a teclmioal reqnlrement 

A court rule requiring the party 
alleging error to print in the briefs 
the substance of the pleadings in 
general terms Is not a mere techni¬ 
cal requirement, but is prescribed to 
facilitate the disposition of cases 
and to furnish the court with com¬ 
plete and adequate information on 
which to predicate its Judgment. 
Cal —Barrow v Simon, 66 P.2d 639, 
13 C.A.2d 207. 

Brief held siifllcleat 

Cal—Roy v. Smith, 21 P 2d 161, 181 
C A. 148—Security First Nat. 
Bank of Los Angeles v Board of 
Sup’rs of Riverside County, 16 P. 
2d 200. 127 C.A 116 

84. Cal—Hawk v. De Goede, 66 P. 
2d 1251, 13 C.A.2d 239—Koster v 
Local No. 33, International Alli¬ 
ance Theatrical Stage Employees 
and Motion Picture Mach. Opera¬ 
tors of U S. and Canada, 38 P 2d 
423, 2 C A.2d 612. 

Colo—Denver v. Denver Union Wa¬ 
ter Co., 91 P. 918, 41 Colo. 77. 

Ind—Martin v. Goldsberry, 47 N.E. 
2d 162, 113 Ind.App. 146—Mackey 
V. Pachter, 14 N.E.2d 739, 106 Ind 
App. 328—Zaharek v. Gorezyea, 
169 N.E. 691. 87 Ind.App 309, re¬ 
hearing denied 161 N.E. 683, 87 
lnd.App. 809. 
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ings which are not questioned need not be set out departure from the complaint, the complaint, reply, 
in detail in the briefs.86 The brief must set forth and answers to which it was directed should all be 
a copy of the pleading assailed or the substance set forth in the brief.^0 It must also appear from 
thereof to obtain a review of the ruling of the trial appellant's brief that the question of which he corn- 
court in sustaining or overruling a demurrer there- plains as error was presented to the trial judge,®^ 
to,®® or granting or denying a motion to strike,®*^ and, under some rules, the brief must show that ex- 
or in sustaining exceptions and striking portions of ceptions were taken to the ruling of the court.®^ 

the petition.®® alleged error in ruling on a motion addressed 

Where objection is made to an amended com- to the pleadings will not be considered where the 
plaint, both it and the original complaint must be motion or the substance thereof is not set out in 
set out in the brief either in form or in substance,®® the brief.®2-6 Jt is essential to set out in the brief 


and where a reply is objected to 

Tex—Bradley v. Jones, Clv.App., 38 
S.W2d 877—Duddlesten v. Robin¬ 
son. Clv.App., 32 S.W.2d 696— 
O’Brien v. First State Bank & 
Trust Co. of Taylor, Clv.App., 241 
S.W. 556. 

85. Ind —Indianapolis, etc., R. Co. 
V. Branson, 86 NE. 834, 88 N.E 
594, 172 Ind 383, 19 Ann.Cas. 925 
Tex.—Lan^ v. Harwood, Civ.App, 

146 S.W.2d 946. 

3 C.J. p 1417 note 84. 

88 . Ind —Christie v. Sllnlnger, 110 
N.E. 61, 183 Ind 668. 

Kelly V. Rlhm, 105 N.E 2d 181, 
122 Ind.App. 624—^Watson v. Gary 
St. Ry. Co., 12 N.E 2d 976, 104 Ind. 
App. 666—Perree Cose Lumber Co. 
V. Aufderhelde, 195 N E. 287, 100 
Ind App. 647—Loner v. Mitchell, 

147 NE. 926, 82 Ind App. 678— 
Buckeye Window Glass Co. v. 
Stewart-Carey Glass Co, 110 N E 
710, 60 Ind.App. 302—Bottema v 
Tracy, 107 NE 741, 68 Ind App 
96—Schultze v Maley, 105 N E 
942, 56 Ind App. 686 

3 C J. p 1416 note 79, p 1417 notes 
86, 87. 

Oomplaint 

Ark—Ussery v. Ussery, 179 S W. 
996, 120 Ark 499. 

Ind—Dudley v. State, 178 N.E. 173, 
202 Ind 696—Advisory Board of 
Morgan Tp, Harrison County, v. 
State, 123 NE 108, 188 Ind 331— 
Schlos.ser v. Schlosser, 110 N.E 66, 
183 Ind 659 

Poole V Martens, 127 N E. 17, 
73 Ind App 190—Krabbe v. City of 
Lafayette, 123 N.E 424, 70 Ind. 
App. 428—Shay v. Goins, 119 N.E. 
808, 67 Ind App 674. 

8 C J. p 1416 note 79 [a]. 

Oomplaint snffloiently sot oat 
Cal.—Johnson v. Ehrffott, 24 P.2d 
171, 218 C. 600. 

Answer 

Ind.—^Waters v. Delaerange, 109 N. 
E. 758, 183 Ind. 497. 

Hawkins v. First Nat. Bank, 
143 N.E. 709, 81 Ind App. 478. 

S aj. P 1416 note 79 [b]. 


as constituting a | a copy of the 

Amended answer 

Ind —Meier Electric & Machine Co 
v. Dixon, 143 N.E 363, 81 Ind.App 
400. 

Cross oomplaint 

Ind—Wells v. Huffman, 121 N.E 
840, 69 Ind.App 379 

Reply 

Ind—Allen v. Allen. 147 NE 310, 83 
Ind App. 20—M Rumley Co v. Ma¬ 
jor, 115 NE 337, 64 Ind App 41. 
Statement In reply brief Insofflolent 
Assignments complaining of the 
sustaining of demurrers to appel¬ 
lant’s answer cannot be considered 
where the answer was not Included 
In the original, although It was in¬ 
cluded In the reply brief. 

Ind—Waters v Delagrange, 109 N 
E 758, 183 Ind 497 
Contracts referred to In pleading 
The rulings of the trial court on 
demurrers to pleadings, which re¬ 
ferred to contracts annexed thereto, 
need not be reviewed by the supreme 
court, whore the contracts referred 
to are not set out in the briefs and 
are not mentioned in the index of 
the transcript, although they may be 
found therein by a page to page 
search. 

Ind—Pierce v Merchants’ Heat & 
Light Co., 128 NE 698, 189 Ind 
671 

Exhibits not attaohsd to pleadings 

Under rule 25 (38 Okl x, 137 P 
xi), to obtain review of the errone¬ 
ous sustaining of a demurrer to a 
pleading sulflcient on its face, ex¬ 
hibits not required to be attached to 
the pleading need not be copied in 
the brief 

Okl.—Overton v. Sigmon Furniture 
Mfg Co., 151 P. 215, 60 Okl 631 

Eemnrrer sustained without leave to 
amend 

Cal—Bixby v Freeman, 68 P 2d 
1005, 21 C A 2d 323. 

87- Ind—Getz v. Clough, 133 N E. 
884, 82 Ind App 501. 

88. Tex.—O’Brien v. First State 
Bank & Trust Co of Taylor, Civ. 
App , 241 S W 656. 

89. Ind—Pittsburgh, etc., R. Co. v. 
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demurrer,®® and of the specific ob- 

Brown, 97 N E 146, 98 N.E. 625, 
178 Ind. 11. 

Welter v. Highland Realty Co., 
177 N.E 337, 93 Ind App. 97. 

90. Ind.—Schaefer v. Keokuk Sav¬ 
ings Bank, 111 N.E. 17, 60 Ind.App. 
474. 

91. Tex.—Ohmart v. Highbarger, 
Clv.App., 43 S W.2d 976. 

92. Ind.—Cody v. Board of Com’rs 
of Elkhart County, 183 N.E. 404, 204 
Ind 87 

Galvin v. Brown, 133 N.E. 604, 77 
Ind App 370. 

N.C—Andrews Music Store v. Boone, 

148 SE. 39, 197 N C. 174. 

Tex.—Bradley v. Jones, Clv.App., 38 
S W 2d 877—Duddlesten v. Robin¬ 
son, Civ.App, 32 S W.2d 696—O’Bri¬ 
en V. First State Bank & Trust Co 
of Taylor. Civ.App, 241 S.W. 556 

92.5 Ind —State ex rel. Penrod v. 
French, 61 N E 2d 858, 222 Ind. 145, 

149 A L R 1084 

Martin v. Goldsberry, 47 N E 2d 
162, 113 Ind App. 146. 

93. Ind—Fetter v. Powers, 78 NE 

2d 655. 118 Ind App 367—Mackey v. 
Pachtcr, 14 N E 2d 739, 106 Ind App. 
328—Watson v. Gary St Ry Co, 
12 NE2d 976. 104 Ind.App. 656-- 
Baltes v Armour Leather Co , 123 
NE 356, 70 Ind App. 233—Crumo 
V Brightwell, 122 NE 230, 69 Ind 
App 404—Great Western Oil Co 
V. Kraus, 122 N.E 12, 69 Ind App 
446—Hunt v. Hunt, 115 NE 696, 
64 Ind App 203—Kober v. Boyce. 
114 NE. 891, 64 Ind App 677— 

Graves v. Kelly, 112 NE 899, 62 
Ind.App. 164—^Wainwrlght Trust 
Co. V. Dulin, 111 N.E 808, 61 Ind. 
App 200—Gary & I. Ry. Co v. 
Hacker, 108 N.E. 756, 68 Ind App 
618—Bottema v. Tracy, 107 NE 
741, 58 Ind App. 96—Teogarden v. 
Rlstine, 106 N.E. 641, 67 Ind App 
168. 

3 C.J. p 1417 note 80. 

Rule limited where demurrer sus¬ 
tained 

Review of the action of the court 
In sustaining demurrer is not pre¬ 
vented by failure of appellant to set 
out demurrer in his brief, in view of 
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jection or memorandum filed with the demurrer on 
which the assignment of error is basedand 
where objection is made that pleas in abatement 
were sustained they must be set out in the brief.^® 

If error is assigned to the refusal to permit the 
filing of an additional paragraph of appellant's an¬ 
swer on the ground that appellee introduced evi¬ 
dence not within the issues which changed the the¬ 
ory of the action, such evidence must be set out 
in the brief or the point will not be considered.^® 


g. Evidence 

(1) In general 

(2) Admission or rejection 

(1) In General 

Where questions based on evidence are raised on ap¬ 
peal, the brief must contain a statement of the evidence 
involved or a reference to the place in the record where 
it may be found. 

Where the appeal raises questions based on the 
evidence the brief must set forth evidence involv¬ 
ed,®'^ or it must, alternatively, include or incor- 


the presumption that demurrer was 
proper as to form. 

Ind—Burns v. Mills, 147 NE 300, 82 
Ind App C21. 

Demurrer to complaint 

Jnd—Advisory Board of Morgan Tp., 
Harrison County v. State, 123 N E 
108, 188 Ind 331—Lawler v Bear, 
122 N.E. 660. 188 Ind 308—Mackey 

V State. 119 N.E 711, 187 Ind 411 
—Schlosser v Schlosser, 110 NE 
66, 183 Ind 659 

Anderson v State, 132 NE 265. 
76 Ind App 361—Kraffe v. City of 
Lafayette. 123 NE 424, 70 Ind. 
App 428—Haugh v Haywood, 121 
NE 671, 69 Ind App. 286—Shay v. 
Goins, 119 N E 808, 67 Ind App. 674 
—Schultze V Maley, 106 NE 942, 
56 Ind.App 686 
3 C.J. p 1417 note 80 [a] 

Demurrer to cross complaint 

Ind—Wells v. Huffman, 121 N E. 840, 
69 Ind App. 379. 

Demurrer to answer 

Ind —Waters v Delagrange, 109 N.E 
758, 183 Ind 497 

Kober v. Bovee, 114 NE 891, 64 
Ind App 677—Steel v. Yoder, 108 
NE 783, 58 Tnd App 633, 

3 C .1 p 1417 note 80 Lb] 

Demurrer to amended answer 

Ind—Meier Electric & Machine Co. 

V Dixon, 143 NE 363, 81 Ind App 
400 

Demurrer to reply 

Ind—Allen v Allen. 147 NE 310, 83 
Ind App. 20—German Baptist Trl- 
County Mut. Protective Ass’n of 
Cass, Miami and Howard Counties 

V Conner, 115 N E 801, 64 Ind. 
App 293—M. Rumley Co. v. Major, 
115 N.E. 337, 64 Ind App. 41. 

3 C.J. p 1417 note 80 [c]. 

Demurrer to plea in abatement 

Ind—Getz v. Clough, 133 N.E. 884. 82 
Ind App 501. 

94. Ind —Advisory Board of Morgan 
Tp , Harrison County v. State, 123 
N E 108, 188 Ind 331 

Doriot V Haskell & Barker Car 
Co.. 137 N.E. 283, 79 Ind App. 536— 
Getz V Clough, 133 N.E 884, 82 Ind 
App. 601—Anderson v. State, 132 
N.E. 265, 76 Ind. App. 361—Kraffe 


v. City of Lafayette, 123 NE 424, 
70 Ind App 428—^Wells v Huffman, 
121 NE 840, 69 Ind App 379— 
Haugh V Haywood. 121 NE 671, 60 
Ind App 286—W T Rawleigh Co 
V. Hughes, 121 NE 646, 70 Ind. 
App 127—Graves v. Kelly, 112 N. 
E 899. 62 Ind.App. 164 

Bole limited where demnrrer sus¬ 
tained 

It has been held, however, that 
since the trial court is not bound by 
the deficiencies specified In the memo¬ 
randum accompanying the demurrer 
and may sustain the demurrer, if the 
pleading is bad for any cause, it Is 
immaterial whether such memoran¬ 
dum 18 set out in the brief 
Ind—Burns v. Mills, 147 N.E. 300, 82 
Ind App 621. 

95. Tex —North Texas Oil & Refin¬ 
ing Co V Standard Tank Car Co., 
Civ App, 249 SW 253. 

96. Ind—Givan v Patrick, 184 N E. 
823, 96 Ind.App 189. 

97. Cal —Morrow v. Coast Land Co , 
84 P 2d 301, 29 C A 2d 92 

Conn—La Voie v Marshall, 109 A 2d 
508, 141 Conn 681 

Ind—Wagler v State, 154 N.E 6, 199 
Ind 33 

Mendenhall v Mendenhall, 124 N. 
E.2d 873. 125 Ind App. 519—Gilki- 
son V Darlington, 106 N E 2d 473, 
123 Ind App 28—Kosciusko Produce 
Coip V Nelson, 29 N.E 2d 322, 108 
Ind App. 355—Jones v Railroad¬ 
men’s Bldg & Sav. Ass’n, 12 N.E 2d 
364, 104 Ind.App 682—Freund v. 
Dwyer. 199 NE 876. 101 Ind.App. 
639—Mueller v. White, 198 NE 91, 
101 Ind App. 66—Gray v. James, 
194 N E. 203. 100 Ind App 267— 
Harter v. Morris, 123 N.E 719, 72 
Ind App. 189—Essington v. Bow¬ 
man, 121 N E. 648, 69 Ind.App 184 
—Essington v Thomas, 121 N E 
644, 69 Ind App 187—Shay v 

Gom.s. 119 NE 808, 67 Ind App 674 
—Gwinn V. Hobbs. 118 N.E 165, 72 
Ind App 439—Johnson v. Bebout, 
108 NE. 967, 59 Ind App 169 
Iowa—^Wilkinson v. City of Indiano- 
la, 278 NW. 326. 224 Iowa 1285 
Md—Gmurek v. Kajder, 101 A 2d 
204, 203 Md. 437—Seybolt v. Baber, 
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97 A 2d 907, 203 Md. 20—Lane 

Manor Corp. v Byers, 86 A.2d 731, 
199 Md 406—Strohecker v. Schu¬ 
macher & Seiler, 43 A 2d 208, 186 
Md 144 

Mo—Klcinhammer v. Kleinhammer, 
App , 226 S W 2d 377—Tyrell v. Gll- 
hoz, App . 136 S W 2d 84 
Neb—Johnson v Nathan, 73 N.W.2d 
398, 161 Neb. 390. 

N J —Shortau v. Buresch, 66 A.2d 
634. 3 N J.Super. 139. 

NM—Hobbs Water Co v. Madera, 78 
P2d 1118, 42 NM 373. 

Okl —Roach v. Roach, 302 P 2d 121 
—Douglas V Martin, 228 P.2d 1021, 
204 Okl 264. 

Tex—Neyland v. State, Clv.App , 161 
SW.2d 331, error dismissed. Judg¬ 
ment correct—Johnson v. Korn, 
Civ App, 117 S W 2d 614, error re¬ 
fused—Texas Mexican Ry. Co. v. 
Bell, Civ App, 110 S W.2d 199, er¬ 
ror dismissed. 

Befereuoe to transcript insufficient 

Where appellant’s brief failed to 
make a statement of the facts devel¬ 
oped by evidence of either party and 
simply referred court to transcript 
to find the facts, statement of facts 
was insuflicient and authorized dis¬ 
missal of appeal. 

Mo—Gorman v. Kauffman, App., 188 
S W 2d 70 

Evidence assumed in record 

In ascertaining whether appellant’s 
brief contains a sufTicient statement 
of the evidence, the appellate court 
will assume that the evidence is 
properly In the record. 

Ind—Hornbrook Cleaning Co. v. Con¬ 
tinental Illustrating Co., 139 N.E 
149, 79 Ind App 594. 

Clear and full statement 

The statement in appellant’s brief 
should contain “a clear and accurate 
statement of the record” bearing on 
the propositions on which the appeal 
Is rested, be ‘‘entire,” and set out the 
full substance of the evidence. 

Tex—(Chicago, R. I. & G. Ry. Co. v. 
Vesera, Clv.App., 237 S.W. 349, dis¬ 
missed for want of jurisdiction. 

Substance of testimony 

(1) That which is required by the 
rule is the substance of what the wit- 
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porate an abstract thereof,®* with references to 
the pages of the record where the evidence may 
be found, as discussed infra § 1320, and questions 
based on the evidence not so supported may be re¬ 
garded as waived®and ordinarily will not be de¬ 


termined by the appellate court.®®-^® 

It is improper for appellant to set forth conclu¬ 
sions without stating in his brief the evidence to 
support them or appropriate reference to where 
such evidence may be found in the record and 


nesses have said In giving their testi¬ 
mony. 

Ind—Rose v. rity of Jeffersonville, 
114 NE 85. 186 Ind. 577. 

(2) Presentation of the case In 
brief by fairly condensing: testimony 
of each witness by appellant does 
not justify penalizing: him. 

Iowa.—Henderson v. Board of Sup’rs 
of Polk County. 163 N.W. 63, 171 
Iowa 499. 

Za ozlffiiial brief 

Evidence could not be considered 
by the appellate court on rehearing, 
where neither it nor the substance 
thereof was set out in appellant's 
original brief. 

Ind.—Nashville, C. & St. L. Ry. Co. 
V. Johnson. 109 N E. 912, 60 Ind. 
App. 416. 

Qneetione on evidence not In brief 

A statement of evidence in narra¬ 
tive form in the brief is insufficient 
to present, for decision, questions 
arising on other evidence in the tran¬ 
script not set out therein. 

Ind.—^Henderson v. State, 164 N.E 
378, 198 Ind. 608. 

Where omission pointed out by ap¬ 
pellee 

Where appellant fails to set out 
evidence sustaining the ruling and 
appellee refers thereto in his brief, 
the court will, without searching the 
record, hold that reversible error is 
not shown. 

Ind.—Crawfordsville Trust Co. v 
Burke, 167 NE 6. 92 Ind App. 668, 
rehearing denied 158 NE 493. 92 
Ind App. 658 

Sainclent evidence set out 

Md.—Brown v. Brown, 103 A 2d 866, 
204 Md. 197—Klein v. Dougherty, 
87 A.2d 821, 200 Md. 22. 

98. Okl.—Kaskaskia Live Stock Ins. 
Co. v. Harvey Bros, 219 P. 672, 93 
Okl. 107—Whitehead v. Whitehead. 
217 P. 374, 91 Okl. 374. 

Tex.—American Ins. Co. v. Persky, 
Civ.App, 98 S.W.2d 1020. 

Statement of evidence held snllleient 

Ind.—Weber v. Pohl, 41 N.E 2d 648, 
111 Ind.App. 388. 

98.6 Ind.—Goshen Milling Co. v. 
Bailey, 114 N.E 869, 186 Ind. 377 

98.10 Conn.—D’Addario v. American 
Auto. Ins. Co., 113 A.2d 361, 142 
Conn. 251. 

Ind.—Haas v. Olson, 26 N.E.2d 36, 217 
Ind. 60—City of Port Wayne v 
Miller. 17 N.E.2d 90. 214 Ind. 699 


Shumaker v. Stultz, App., 131 N 
E 2d 163—Wright v. Galle, 124 NE 
2d 212, 126 Ind App. 401—Swisher 
V. Keeler, 117 NE.2d 760, 124 Ind. 
App. 352—Jones v. Stawicki, 112 N. 
E.2d 886, 124 Ind.App 218. 

Md—Hull v. Hull, 93 A 2d 636, 201 
Md 226—Platt v. Wilson, 62 A.2d 
191, 191 Md. 371—^Naughton v. Paul 
Jones & Co.. 69 A.2d 496, 190 Md 
699—Grimm v. Vlrts, 65 A.2d 716, 
189 Md 297. 

N.J.—Moss V. John A McCrane Mo¬ 
tors, Inc., 88 A.2d 196, 9 N.J. 309. 

SnlBolency for jnry 

With respect to the necessity for 
plaintiff-appellant to furnish state¬ 
ment of facts, defendant requesting 
an instruction in the nature of a 
general demurrer at the close of the 
evidence and withdrawal instructions 
as to assignments of negligence had 
the right on appeal to question the 
sufficiency of the evidence for the 
Jury, thus necessitating a statement 
of the evidence to appear 
Mo,—Fuenfgeld v. Holt, App, 70 S 
W 2d 143. 

Conduct of oouuMl 

To present for review the action 
of the court as to the conduct of 
counsel, briefs mu.st set out enough 
of the facts and of the evidence to 
which argument related to make It 
clear that discretion of court was 
abused 

Ind —Spry v. Logansport Loan & 
Trust Co., 133 NE 827, 191 Ind 
522 

Damages 

(1) Exccssiveness of the damages 
can not be considered where appel¬ 
lant’s statement of the record omits 
considerable evidence bearing on 
plaintiff’s Injuries. 

Ind—Terre Haute, Indianapolis & 
Eastern Traction Co. v. Wolford, 
118 N.E. 664, 187 Ind 91. 

(2) Whether the damages assess¬ 
ed are excessive need not be consid¬ 
ered, where none of the evidence as 
to damages is set out in the brief. 
Ind.—Jackson v. Atwood, 140 N.E. 

649, 194 Ind. 66. 

Cal —Leming v. Oilfields Trucking 
Co. 282 P.2d 23, 44 C.2d 343. 

Proofs of loss oa policy 

Question as to effect of false swear¬ 
ing in proofs of loss on an automo¬ 
bile policy will not be considered on 
appeal, where appellant’s brief did 
not set out the contents of such 
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proofs of loss or the substance there¬ 
of 

Ind—National Mut. Ins. Co. of Ce- 
llna, Ohio v. Bales, 141 N.E. 481, 81 
Ind.App. 302. 

Titls to realty 

Where claimants, on appeal from 
a decree for defendants, made no ref¬ 
erence In their brief to the evidence 
with reference to the claim of one de¬ 
fendant, who in his brief set out 
evidence tending to show title In him, 
the court is not called on to search 
the record for evidence to contro¬ 
vert his claim, and no relief can be 
granted on the assignments of error 
in reference thereto. 

Tenn—Southern Coal & Iron Co. v. 
Schwoon, 239 S.W. 398, 145 Tenn 
191. 

▼alldity of appointment as adminis¬ 
tratrix 

In a proceeding to cancel a lease 
signed by the decea.sed owner’s wid¬ 
ow, an objection that the widow’s 
appointment as community adminis¬ 
tratrix is inv'alid because the inven¬ 
tory and appraisement did not have a 
list of all community debts due the 
e.stato, cannot be sustained where no 
evidence is cited in appellee’s brief 
and it is not shown that there wore 
any debt.s owing to the estate when 
she became community administra¬ 
trix 

Tex—Texas Pac Coal & Oil Co. v 
Norton, Civ.App, 238 S.W. 273, er¬ 
ror refused. 

98.16 Ind—Wright v Galle, 124 NE 
2d 212. 125 Ind App 401 

Conolusio&s of counsel insuffloient 

(1) Where the condi ri.sed statement 
of evidence set out in brief is meager 
and consists chiefly of counsel’s con¬ 
clusion as to the effect of evidence 
without naming witnesses, and with 
little attempt to state the evidence 
in narrative form, all questions aris¬ 
ing on evidence are waived. 

Ind.—Leedy v. Idle, 121 N.E. 823, 69 
Ind App. 105. 

(2) When a statement Is made of 
the evidence in assignment of error 
in appellant’s brief, the brief should 
set out the evidence quoted from 
the statement of facts, and not the 
conclusions of the attorney as to 
what the evidence shows, such con¬ 
clusions being a matter for the court 
to decide. 

Tex.—McKay v. Lucas, Civ.App., 220 
S.W. 172. 

(3) It is the duty of an appellant 
to set out an abridgment of the tea- 



6 C.J.S, 


the court will not search the record to determine the 
correctness of such conclusions.®^ 

While a deficiency in this regard may be cured 
by the answering brief,the respondent has the 
right to assume that the rule requiring appellant 
to set out the evidence in his brief will be enforced 
by the court and need not supply the evidence omit¬ 
ted from appellant's brief.®®-!® 

Where the rules require the brief to set out all 
the material evidence, it does not mean all the evi¬ 
dence that may have been material on the trial, but 
only so much thereof as is necessary properly to 


APPEAL & ERROR § 1318 

present the matters that are sought to be reviewed.^ 
If plaintiff in error states that the only conflict in 
the evidence is immaterial, the appellate court may 
treat the case as if there was no conflict in the evi¬ 
dence.® It has been held that where appellant ten¬ 
ders a transcript of the record in support of his 
contention that there is no evidence to establish a 
material fact, the respondent must point out such 
evidence.® 5 

In California, under the alternative method it is 
mandatory to print in the opening brief or in a 
supplement appended thereto, whatever evidence 


tlmony of a witnf'sa In his abstract 
and brief, so that court may form Its 
own conclusion as to the effect of It, 
It not being: sufllclent for counsel to 
set out what he conceives to be the 
effect of the testimony. 

Ark —Savage v Savage, 220 S.W 
459, 143 Ark 388. 

(4) A brief containing sweeping 
statements as to what the evidence 
showed, without quoting the evidence. 
Is unsatisfactory 

Ariz—Liazear v Pendergrass, 4 P 2d 
38G, 39 Ariz 111 

(6) Brief which contained no con¬ 
densed recital of evidence In narra¬ 
tive form as necessary to present 
understanding of question presented, 
and which failed to set out in full, 
or in substance, exhibits introduced 
In evidence, but which merely gave 
appellant’s conclusion concerning 
testimony of witnesses and effect of 
it, was insufllcient 

Ind—Linear v. Lyras, 100 NE 2d 827, 
229 Ind 699. 

Construction of svldenoa 

To support an assignment of error, 
burden rests on appellant to bring 
forward in his brief the very evi¬ 
dence adduced on the witness stand 
and not his construction of the evi¬ 
dence 

Tex —Texas Mexican Uy Co v Bell, 
Civ App , 110 S W 2d 199, error dis¬ 
missed 

99. Ind—^Wood v Chicago & E. R. 
Co. 18 NE 2d 772, 215 Ind 467, re¬ 
hearing denied 20 N.E 2d 642, 216 
Ind 467 

Md —Bishop V. Richard, 65 A 2d 334, 
193 Md. 6. 

Mo—Bradbury v. Crites, 281 S.W. 
725, 312 Mo. 694. 

N.M.—Chavez v. Potter, 274 P.2d 308, 
68 N.M 662—Campbell v. Holly¬ 
wood Race Ass’n, 221 P 2d 558, 54 
N.M. 260. 

Vt—Gould V. Gould, 6 A.2d 24, 110 
Vt. 324. 

89.5 Ind.—Hoeppner v. Saltzgaber, 
200 N.E 458, 102 Ind.App. 458. 

Boply brief 

(1) District court of appeal would 


not refuse to consider arguments in 
opening brief for failure to comply 
with court rules requiring printing 
of parts of typewritten record or 
statement of substance thereof where 
deficiency was corrected in reply 
brief and court was not inconven¬ 
ienced thereby. 

Cal —Sherer v. City of Laguna 
Beach. 57 P 2d 157, 13 C.A 2d 396. 

(2) Court could not fairly pass on 
question of whether or not damages 
were excessive without testimony, 
and such question was not properly 
before court even though appellant 
attempted to set out evidence in its 
reply brief 

Ind —Evansville City Coach IJnes v. 
Roger, 99 N E 2d 435, 122 Ind App 
119, rehearing denied 102 N E 2d 
604, 122 Ind.App 119. 

99.10 Ind—Barrett v Stone, 108 N 
E 2d 201, 123 Ind App 191—Gray 
V James. 194 N.E 203, 100 Ind 
App 267. 

Burden not shifted to respondent 

Appellant by falling to make the 
necessary recital of evidence cannot 
compel appellee to set out such re¬ 
cital in his brief to show that error 
was not committed. 

Ind —Crawfordsville Trust Co. v 
Burke, 167 NE 6, 92 Ind App. 658, 
rehearing denied 168 N E. 493, 92 
Ind App. 658. 

I. Md—Gros.sfeld v. Braverman, 101 
A 2d 824. 203 Md 4 98—Gmurek v 
Kajder, 101 A 2d 204. 203 Md 4.37 
S D.—Dustin v. Interstate Business 
Men’s Acc. Ass’n, 159 N.W. 395, 37 
SD. 636, LRA.1917B 319. 

Statement will not be stricken 

Where appellant’s brief Includes 
enough evidence to permit review, 
the statement will not be stricken, in 
the absence of motion to that efCect, 
especially where respondent’s brief 
supplies the omission claimed 
S.D.—Dustin V. Interstate Business 
Men’s Acc. Ass*n, supra 

Partial statement insufliolent 

(1) The brief is Insufficient if it 
contains only part of the testimony 
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of part of the witnosso.«;, coupled with 
the writer’s conclusions as to what 
the parts omitted show 
Ind—Rose v. City of Jeffersonville. 
114 N.E 85, 185 Ind 577 

(2) Where the brief did not con¬ 
tain a conden.sed recital of the evi¬ 
dence pursuant to a court rule, and 
purported to contain only a condensed 
recital of that portion of evidence on 
which the trial court based its deci¬ 
sion, the sufficiency of the evidence 
to sustain the decision is not present¬ 
ed 

Ind —Board of Com’rs of Lake Coun¬ 
ty V. Woodward. 194 NE 736, 101 
Ind App 142. 

(3) Where evidence included testi¬ 
mony of twenty three witnesses and 
considerable documentary evidence, 
appellant’s brief, containing only a 
portion of the testimony of each of 
three witnesses and none of the doc¬ 
umentary evidence, will be treated as 
containing no evidence. 

Ind—State v Stevens, 121 N E. 371, 
69 Ind App 137. 

(4) Appellant’s brief fails to show 
error in holding judgment inferior to 
the lien of a decree for alimony, it 
showing merely the date of the Judg¬ 
ment. and not where or in what court 
it was rendered. 

Ind—Booth v Woods, 128 NE 663, 
74 Ind.App. 65. 

(6) Other cases. 

Md—Brown v Brown, 103 A.2d 866, 
204 Md 197 

2. Ga—Bank v. Thomasville v Les¬ 
ter, 170 SE 189, 177 Ga. 306. 

2.5 Vt—Laferriere v Saliba, 117 A. 
2d 380, 119 Vt. 25—Rice v. Press, 
94 A.2d 397, 117 Vt. 44% 

Bnrdsn of proof 

Rule that when excepting party 
takes position that there is no evi¬ 
dence to establish material fact and 
on that question tenders transcript, 
it becomes duty of other party to 
point out evidence, applies only to 
prevailing party on whom is burden 
of proving certain fact. 

Vt—Leonard v. Henderson. 99 A-Sd 
698, 118 Vt. 29. 
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there is in the record bearing on the questions raised 
by the appeal,3 and mere transcript references are 
not sufficient nor is it sufficient to set out only 
a skeleton interpretation of the testimony,5 or only 
appellant’s version of the testimony in a condensed 
narrative form.® Where appellant has set out the 
evidence relied on by him, he need not set out oth¬ 
er portions of the record which are desired by re¬ 
spondent in support of his view of the case but 
all the evidence material to the point raised, and 
not only that which is favorable to his contentions, 
should be presented in order that the court may con- 
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sider its weight and sufficiency and any conflict 
therein.® 

(2) Admission or Rejection 

Where alleged error In the admlaslon or rejection of 
evidence is sought to be reviewed, the brief must contain 
a statement of the evidence and pleadings Involved and 
other pertinent matters connected therewith. 

Where an alleged error in the admission or rejec¬ 
tion of evidence is sought to be reviewed, it is es¬ 
sential, according as the rules of court may provide, 
to refer in the brief to the pages of the record where 
found, as discussed infra § 1320, or to set forth 
in the brief itself, the evidence® and pleadings 


3. Cal —In re Sorimgrer's Estate, 206 
P. 65, 188 C. 168—Town of St Hele¬ 
na V. Merriam, 152 P. 299, 171 C. 
135 

Jones V. Express Pub. Co., 262 P. 
78, 87 C.A. 246. 

Diaoretion of oonrt 

The court on appeal does not al¬ 
ways deem failure to comply with 
the rule, requiring* evidence referred 
to by counsel In support of a point 
to be printed In the brief, a siifll- 
clent reason for refusing to con.sidor 
a point that is apparently meritori¬ 
ous. 

Cal.—Brazil v Azevedo, 162 P. 1049, 
32 C A. 304. 

Presumption 

(1) Where stipulated evidence was 
not tou< hed on in briefs, the review¬ 
ing court will assume that no point 
was raised w’lth respect thereto 
Cal—Gallagher v J W. Wright & 
Sons Inv. Co., 261 P, 1043, 86 CA 
802. 

<2) It will be presumed that the 
party printed his brief or in a sup¬ 
plement appended thereto such por¬ 
tions of the record as ho desires to 
call to the attention of the court. 
Cal.—Schurman v. Look, 210 P. 816, 
190 C 113. 

Full and fair cnminary of evidence 

Wher(* appellant docs not pretend 
to present a fair summary of the evi¬ 
dence applicable to the points relied 
on, the court will assume that the 
record supports the judgment 
Cal—Jones v. Express Pub Co, 262 
r. 78, 87 C.A. 246. 

Entire evidence unneceesary 

The phrase "such portions of the 
record" in tl^c statute requiring the 
parties to print in their brief such 
portions of the record as they desire 
to call to the attention of the court 
shows that the legislature did not in¬ 
tend that appellant should be re¬ 
quired to print in his brief all the 
testimony appearing in the record, or 
even all the testimony relating to the 
points urged by him for reversal 
Cal.—De Bock v. De Bock, 184 P. 890, 
43 C.A. 283. 


Sufficiency of evidence 

The question of the sufficiency of 
evidence cannot be reviewed on ap¬ 
peal where it is not embodied in the 
brief. 

Cal.—Thompson v. Hamilton Motor 
Co , 170 C 737, 1.61 P. 122, Ann Cas. 
1917A 677 

Negligence 

Appcllnnt railway company, not 
printing in brief evidence explaining 
unreasonable delay in moving a tram 
from a street crossing, showed no 
error in granting plaintiffs' motion 
for a new trial of the action for re¬ 
sulting loss by fire 

Cal.—Hanlon Drydock & Shipbuilding 
Co v. Southern Pac Co., 268 P 385, 
92 C A 230 

4. Cal—Parsons v. Segno, 201 P 
580, 187 C 260 

Powers v Board of Public Works, 
299 P 573, 114 C A 119 

5. Cal —Paris v. Williams, 283 P. 99, 
102 C A. 420 

6. Cal—Carp v Carp, 271 P. 575, 94 
CA 657 

Cnreory examination of record suffi¬ 
cient 

The appellate court need make only 
a cursory examination of the type¬ 
written record, where brief contains 
only appellant’s version of the testi¬ 
mony in a condensed narrative form. 
Cal.—Carp v. Carp, supra 

7. Cal —Gill V. Johnson, 294 P. 405, 
110 CA 442. 

8. Cal —Tesseyman v Fisher, 248 P. 
2d 471, 113 CA2d 4 04—Kruckow v 
Lesser, 244 P 2d 19, 111 C A 2d 198 
—Eddy v Stowe, 185 P. 1024, 43 
CA 789 

9. Ark—Schwam v. Recce, 210 S.W. 
2d 903. 213 Ark 431. 

Cal—Kekich v. Blum, 111 P 2d 411, 
43 C A 2d 525 

Colo —McGovern v. Board of Com’rs 
of Adams County, 173 P.2d 880, 115 
Colo 347. 

Ind —American Carloading Corp. v. 
Gary Trust & Savings Bank, 25 N. 
E 2d 777, 216 Ind. 649 

Plumb V. Terre Haute First Nat. 
Bank of Terre Haute, 54 N E 2d 
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291, 114 IndApp. 620—Kreighbaum 
V Dlnsmore. 165 NE 626, 88 Ind. 
App 693—Leikauf v Grosjean, 162 
N E 239, 87 Tnd App 603—Luce 

School Tp V School City of Rock- 
port, 159 NE. 164, 86 IndApp 641 
—Hewitt V. Westover, 168 NE 631, 
86 IndApp 605—Thurston v Car¬ 
ter. 156 NE 834, 87 IndApp BIS- 
Graham V I’lotner, 151 NE 735. 87 
IndApp 4 62—Kaezmarezyk v. Do- 
lato, 142 NE 415, 82 Ind.App 437 
—Modern Woodmen of America v 
Ball, 131 NE 539. 77 IndApp 388 
—Town of Bloomfield v West, 121 
NE 4, 68 IndApp 668—Adolph, 
Kempner Co v Citizens’ Bank of 
Akron, 116 N E. 440, 64 IndApp 632 
—Roark v Voshell, 108 NE 18, 58 
IndApp 203 

Iowa—Tralnor v H A. Maine & Co., 
168 NW 872, 184 Iowa 549—Kreh- 
biel V Henkle, 160 N W. 211, 178 
Iowa 770 

Ky —Clevenger v W M Ritter Lum¬ 
ber Co, 172 SW2d 625, 294 K> 
764 

Md —Naughton v Paul Jones & Co . 
59 A 2d 496, 190 Md 599 

Mo—Nibler v. Coltrane, 275 S W 2d 
270—Anderson v Woodward Im¬ 
plement Co, 256 S W 2d 819 

Gorman v Kauffman, App, 188 S 
W 2d 70—Blackmore v Sis.son, 
App. 139 SW2d 1084—Newkirk v. 
City of Tipton. 136 S W 2d 147, 234 
Mo App 920—Adamack v. Herman, 
App, 33 SW2d 135—Tiller v 
Farmers’ Mut Fire Ins Co of Bill¬ 
ings, Mo., 296 SW. 464, 220 Mo 
App 1337—Kanney v. Lewis, 167 
S W. 601, 182 Mo.App 68. 

N M —Williams v Selby, 24 P 2d 728, 
37 N M 474. 

Okl —Owens v Oklahoma Turnpike 
Authority, 283 P.2d 827, appeal dis¬ 
missed 76 set. 155, 350 US. 893, 
100 L Ed 785, rehearing denied 76 
set. 300. 350 US 943, 100 L.Ed. 
823—Mercantile Trust Co v. Ro¬ 
land, 288 P. 300, 143 Okl 190—Bai¬ 
ley V. Niagara Fire Ins. Co., 250 P. 
918, 122 Okl. 53—Ferguson v. A P. 
Stewart Const Co , 241 P. 121, 116 
Okl 31—Van Bibber v. Hinton, 222 
P. 967, 97 Okl. 140—Henderson v. 
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which are essential to a determination and which are I to the admission or rejection thereof,the rulings 
involved,the objections, if any, taken at the trial 1 


Todd, 216 P. 607, 91 Okl. 18—Jack- 
son V. Levy, 183 P. 505, 75 Okl. 256 
—Carolina v. Montgomery, 177 P. 
612, 74 Okl. 121 — Maxia v. Okla¬ 
homa Portland Cement Co., 176 P 
907, 74 Okl. 31—Iowa Nat. Bank v. 
Citizens’ Nat. Bank of Woonsock¬ 
et, R. 1. 172 P. 924, 70 Okl 1—Ham¬ 
ilton V. Blakeney, 165 P. 141, 65 Okl. 
154—Farmers’ Product & Supply 
Co. V. Bond. 161 P. 181, 61 Okl 244 
—Purcell Mill & Elevator Co v 
Canadian Valley Const Co., 160 P 
485, 58 Okl. 629—Sovereign Camp 
of Woodmen of the World v. Hutch¬ 
ins, 159 P. 920, 60 Okl 181—Mackey 
V. Nlckoll, 158 P 593, 60 Okl 12— 
Edwards v. Johnston-Larimer Drv 
Oooda Co., 158 P 446, 69 Okl 101 
—Wichita Falls & N. W. Ry Co v. 
Puckett, 167 P 112, 63 Okl 463— 
First Nat. Bank v Davidson-Case 
Lumber Co., 163 P. 836, 62 Okl. 695 
—First Bank of Maysville v Alex¬ 
ander, 153 P. 646. 49 Okl 418—Con¬ 
nelly V. Adams, 152 I* 607, 62 Okl. 
382—N S. Sherman Machine & Iron 
Woiks V. R D Cole Mfg Co. 151 
P. 1181, 61 Okl. 363—New Vinita 
Hardware Co. v Porter, 146 P. 14. 
46 Okl. 470—Young v. Missouri, 
O. & G. R. Co., 146 P. 1118, 44 Okl 
611. 

Pa—In re Gerety's Estate, 46 A 2d 
250, 354 Pa 14. 

Campbell v National-Ben Frank¬ 
lin Fire Ins. Co, 200 A 701, 132 Pa 
Super. 379. 

O’Connor v. Hagy, Coin.Pl, 34 
Berks Co. 36. 

SD—Anderson v Larson, 255 N.W 
151, 62 SD 552—McWaid v Dar¬ 
nell, 168 NW. 759, 41 SD 69 

Thx—C ommercial Travelers Cas Co 
V. Perry, Civ.App, 281 W 2d 

130—Pinson v Odom, Civ App , 250 
S W 2d 609—McCue v Collins, Civ. 
App, 208 S W 2d 652—Sherman v. 
Stein. Civ App., 173 S W 2d 732, er¬ 
ror refused—Witty v Rose, Civ. 
App, 148 S W.2d 962, error dis¬ 
missed—Bulova Watch Co v. 
Sutherlin, (.hvApp, 106 SW.2d 
1087—Finh'y v. Pal’tord, Civ App, 
104 SW.2d 163, error dismissed— 
Marshburn v Stewart, Civ App, 
295 SW. 679—Carey v. H D Tay¬ 
lor Lumber Co., Civ App , 246 S.W 
411—Nimitz V. Holland, Civ App , 
217 SW. 244, aillrmed Holland v. 
Nimitz, 232 S W. 298, 111 Tex. 419, 
affirmed 239 S.W. 186, 111 Tex. 419 

Vt.—Degreenia v. Drown, 189 A. 909, 
108 Vt. 639. 

Va —Adams Express Co. v. Allen, 100 
SE. 473, 125 Va. 630. 

Wash.—McKeighan Wachtcr Co. v. 
Swanson, 245 P 10, 138 Wash. 682, 
affirmed 250 P. 353, 141 Wash. 694. 

3 C.J. p 1416 note 73. 


Full rahstance reCLuired 

Where the admission of evidence 
is specified in the brief as error, its 
full substance should be quoted. 
Mont—Brockway v. Blair, 166 P. 
455, 53 Mont. 631. 

Enongh to show tenahllity of ob¬ 
jection 

The brief must set out enough of 
the evidence to show whether ob¬ 
jection to part.s thereof was tenable 
Ind—Indiana Utilities Co v Ware- 
ham. 118 NE. 672, 66 Ind App 

642. 

Condensed recital of evidence !■ 
necessary 

S D —In re Okeson’s Estate, 217 N 
W 676, 62 SD. 387 

Essential to show nature of evidence 

(1) Admission of testimony not 
set out in the brief sufficiently to 
disclose its nature will not be 
passed on 

Tex—Adams Nat Bank v. Stone, 
Civ App . 284 S W 989. 

(2) Where neither assignment 
complaining of admission of an un¬ 
dertaker’s record nor related proposi¬ 
tions disclose the nature or contents 
of ilie undertaker’s record, and ap¬ 
pellant’s brief does not portray any 
fact to enlighten the court on the 
error a.s.signod, the error could not be 
reviewed 

Tex —Hurley v. Hirsch, Civ App., 66 
SW2d 387. 

Striking out 

Assignments of error complaining 
of refusal of the trial court to strike 
out evidence pertaining to a certain 
matter do not present a question for 
review, where the obje< tionable tes¬ 
timony Is not set out in appellant’«r 
l)rief, nor in the bill of exceptions, 
or in the a.sslgnment as copied in thoc 
brief 

Tex —International & G N. R Co. v. 
McAda. Civ.App, 265 S W. 722. 

ABsignxnent of error abandoned 

Assignment of error, based upon 
Incompetent evidence not pointed out 
in the brief or elsewhere, was held 
abandoned 

Mo —W'entworth Fruit Growers’ 

Ass’n V American Ry Express Co., 
] SW.2d 1028, 222 Mo App 1189. 

Exlilbit 

(1) A contention by an appellant 
that a certain exhibit was improp¬ 
erly excluded is not properly pre¬ 
sented to the reviewing court, where 
the exhibit does not appear In ap¬ 
pellant’s brief. 

Ind—Moriarity v. Hickam, 127 NE. 
459, 73 Ind App. 329 

(2) Failure to set out a copy of 
the exhibit in appellant’s brief pre¬ 
cludes consideration of whether ad- 
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mittlngr the exhibit was reversible 
error. 

Ind.—Cline v. Rodabaugh, 179 NE. 
6, 97 Ind.App. 268—Welter v. High¬ 
land Realty Co., 177 N.E. 837, 93 
Ind App. 97. 

(3) The appellate court must pre¬ 
sume that the trial court properly 
admitted exhibits, where appellant’s 
brief does not set them forth nor 
state objections made 
Ind —Horner v. Boomershine, 161 N. 
E 641, 88 Ind App 67. 

10. Tex —Snell v. McCracken, Civ. 
App., 70 S W.2d 488. 

Interrogatories 

Where the complaint was not set 
out in the brief on appeal, the court 
of appeals cannot say that the trial 
court erred in refusing to strike in¬ 
terrogatories. 

Ind —Thread Mills Co. v. Hubbard, 
162 N.E. 294, 85 Ind App. 6. 

11. Ala—Sovereign Camp. W. O. 
W., V. Colvin, 119 So. 635, 218 Ala. 
616. 

Ill—Wilson V. Bell, 43 NE2d 162, 
316 Ill App 418 

Ind—Barksdale v. State, 147 NE. 
7G5, 196 Ind. 392—^Washington 

Hotel Realty Co. v. Bedford Stone 
& Construction Co., 143 N E. 156, 
196 Ind. 128, motion denied 148 N. 
E 405, 196 Ind. 396—Chicago, I. & 
L. Ry. Co V. Ader, 110 N.E. 67, 
184 Ind. 236. 

Plumb v Terre Haute First Nat. 
Bank of Terre Haute, 64 N E 2d 
291, 114 Ind App 620—Seymour v, 
Seymour, 37 N E 2d 269, 110 Ind. 
App 76—Central Indiana Ry. Co. 
V. Mitchell, 199 N.E 439, 102 Ind. 
App. 121—North Side Building & 
Loan Ass’n v. Hartigan, 196 N.E. 
142, 100 Ind App 422—Welter v. 
Highland Realty Co, 177 NE 337, 
93 Ind App 97—McKinnon v Zech- 
Icl, 177 NE 333, 93 Ind App 1— 
Judah V. Goldsmith, 164 NE 496, 
90 Ind App 81—Luce School Tp. 
v. School City of Rockport, 159 N. 
E 164, 86 Ind App 641—lies v. 
.Iordan, 159 NE 28. 87 Ind App. 
220—Smith V. Farr, 157 NE. Ill, 
88 Ind App 237, rehearing denied 
158 NE 492—Mt Pleasant Coal 
Co. v. Watts, 151 N.E. 7, 91 Ind. 
App 501—Halstead v. American 
Magnestone Corporation, 149 NE 
698, 84 Ind App. 205—Gilchrist v. 
Cotton, 148 NE. 435, 83 Ind App. 
415, petition denied 148 NE. 928, 
83 Ind App 415—Fast v. Judy, 147 
N.E. 728, 83 Ind.App. 85—Trick v. 
Eckhouse, 145 N E. 687, 82 Ind. 
App 196—Meier v. Continental 
Nat Bank of Indianapolis, 143 N. 
E 377, 83 Ind.App. 109—Chester v. 
American Trust & Savings Bank, 
141 NE. 10, 88 Ind.App. 106—Ferg- 
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thereon, 12 and exceptions taken to the court's rul- | ing,!* and the questions, answers, offers to prove. 


er V. Interprovincial Flour Mills. 
X40 N.E. 460, 80 Ind.App. 248— 
Swift V. Swift, 137 N.E. 668, 79 
Ind.App. 199—Willis v. Knauth, 
137 N.E. 667, 79 Ind.App. 114—Fi¬ 
delity & Casualty Co. of New York 
V. Blount Plow Works, 186 N.E. 
559, 78 Ind App 629—Wabash Port¬ 
land Cement Co. v. Evarts, 136 N. 
E. 491, 79 Ind.App. 371, rehear¬ 
ing: denied 135 N.E. 801. 79 Ind. 
App. 371—Cleveland, C., C. & St. L. 
Ry. Co. V. Belange, 136 N.E. 367, 78 
Ind.App. 36—Totten v. American 
Ry. Express, 135 N.E. 152, 78 Ind 
App. 202—Union Traction Co. of 
Indiana v. City of Muncie, 133 N.E 
160, 80 Ind.App. 260—^Anderson v 
State. 132 N.E. 266, 76 Ind App. 361 
—Slifer v. Wllliard, 131 N.E. 87. 78 
Ind.App. 88, petition denied 132 N. 
E. 321, 78 Ind.App. 88—Southern 
Surety Co. v. Kinney, 127 NE. 675, 
74 Ind App. 205—Clemens v. Ston¬ 
er, 126 NE. 487, 73 Ind App 370— 
Pittsburgrh, C, C & St. L. R Co. 
v. Sedwlck, 124 N.E. 612, 72 Ind. 
App. 131—Cat heart v. Brewer, 123 
NE 368, 70 Ind App 304—Irvine 
V. Baxter Stove Co., 123 N.E. 186, 
70 Ind.App. lO.*)—Johnson v. Gep- 
hart, 117 N.E. 270, 66 Ind.App. 
332—Chaney v Wood, 116 N E. 333, 
63 Ind App. 687—Roach v Cumber¬ 
land Bank, 111 N.E 320, 60 Ind. 
App. 647. 

Md—Glmbel v. Glmbel, 128 A. 891, 
148 Md. 182. 

Mo.—Maloney v. United Rys. Co. of 
St. Louis, 237 SW 609—Municipal 
Securities Corporation v. Kansas 
City, 177 S.W. 866, 266 Mo. 252, 
error dismissed 38 S.Ct. 224, 246 
US. 63, 62 LEd. 679. 

Jenkins v. Wabash Ry. Co., 107 
S.W.2d 204, 232 Mo App 438. cer¬ 
tiorari denied Wabash R Co. v. 
Jenkins, 68 S.Ct. 139, 302 U S 737, 
82 LEd. 670—Schaper v. Smith, 
App . 66 S W 2d 820—Pritchett v. 
Northwestern Mut. Life Ins. Co., 
App., 73 S.W. 816. 

Okl —Mercantile Trust Co. v. Ro¬ 
land, 288 P. 300, 143 Okl. 190— 
Ferjruson v. A. F. Stewart Const. 
Co, 241 r 121, 116 Okl. 31—Hen¬ 
derson V Todd, 216 P. 607, 91 Okl. 
18 —Jackson v. Levy, 183 P. 605, 
76 Okl 2.56—Carolina v. Mont¬ 
gomery. 177 P. 612, 74 Okl. 121— 
Iowa Nat Bank v. Citizens Nat. 
Bank of Woonsocket. R. I., 172 
P. 924, 70 Okl. 1—Farmers’ Prod¬ 
uct & Supply Co. V. Bond, 161 P. 
181, 61 Okl. 244—Purcell Mill & 
Elevator Co. v. Canadian Valley 
Const. Co., 160 P. 486, 68 Okl. 629— 
Sovereign Camp of Woodmen of 
the World v. Hutchins, 169 P. 920, 
60 Okl. 181—Connelly v. Adams, 
152 P. 607, 52 OkL 882—Young v. 


Missouri, O. & O. R. Co., 145 P. 
1118, 44 Okl. 611. 

S.D—McWald v. Darnell, 168 N.W. 
769, 41 S.D. 69. 

Tex—Finley v. Pafford, Clv.App., 104 
S.W 2d 163, error dismissed—Snell 
v. McCracken, Civ.App., 70 S.W.2d 
488—Carey v. H. D. Taylor Lum¬ 
ber Co., C1V.APP., 246 S.W. 411. 

8 C.J. p 1416 note 76. 

Presentation In argtiment Insufficient 

Where objections to the evidence 
appear only in the argument, and 
then only by Inserts, they cannot 
be considered. 

Ind—Gwinn v. Hobbs, 118 N.E. 166, 
72 Ind.App. 439. 

Xnsnffioient in motion for new trial 

Error as to admitting hypothetical 
questions to a juror testing his qual¬ 
ifications cannot be considered where 
appellant’s brief fails to set out any¬ 
thing concerning it except in a mo¬ 
tion for a new trial. 

Ind—Modern Woodmen of America 
V. Ball, 131 NE. 639, 77 Ind App. 
388. 

Oronnd of objection 

(1) Admission of evidence will not 
be considered on appeal, where the 
brief does not disclose the ground 
of objection. 

Ind—McCoun v. Shipman, 128 N.E. 
683, 76 Ind App. 212—Templer v. 
Thompson, 117 N.E 936, 66 Ind. 
App. 222. 

(2) No question is presented as to 
the admission of evidence, where ap¬ 
pellant fails to set out in his brief 
the reason stated at trial as a basis 
for objection 

Ind —City of Richmond v. Land- 
Dilks Co., 141 N.E. 662, 80 Ind. 
App. 686 

No other ground considered 

Where the only objection to the 
admission or exclusion of evidence 
urged in the briefs was the uncon- 
stitutionality of an admitted ordi¬ 
nance, no other question can be con¬ 
sidered. 

Mo—Speer v. Southwest Missouri R 
Co., 177 S.W. 329, 190 Mo.App. 328. 

Variance 

An objection that the proof varied 
from the complaint is not presented 
for consideration, where the brief 
does not disclose the objection to the 
evidence. 

Ind.—Freas v. Custer, 166 N.E. 434, 
201 Ind. 169. 

12. Cal.—Cruzen v. Wilcox, 67 P.2d 
709, 20 C.A.2d 728. 

Colo.—McGovern v Board of Com’rs 
of Adams County, 173 P.2d 880, 
115 Colo. 347. 

Ind.—Seymour v. Seymour, 37 N E. 
2d 269, 110 lnd.App. 75—Central 
Indiana Ry. Co. v. Mitchell, 199 

264 


N.E. 439, 102 Ind.App. 121—Martin 
V. State, 177 N.E. 864, 93 Ind.App. 
26—Wabash Portland Cement Co 

V. Evarts, 135 N.E. 491, 79 Ind. 
App. 371, rehearing denied 136 N. 
E. 801, 79 Ind.App. 871—Modern 
Woodmen of America v. Ball, 131 
NE. 639, 77 Ind.App. 388—Morlarl- 
ty V. Hlckam, 127 N.E. 469, 73 Ind. 
App. 329—Cathcart v. Brewer, 123 
N.E. 868, 70 Ind App. 304. 

Iowa.—Tralnor v. H. A, Maine & 
Co., 168 N.W. 872, 184 Iowa 649. 
Mo.—Federal Chemical Co. v. Hitt, 
App.. 155 SW.2d 899. 

S.D—MeWaid v. Darnell, 168 N.W. 
769, 41 S.D. 69—Fillaus v. Green¬ 
field, 164 N.W 63, 39 S.D. 226, 

Tex —Snell v. McCracken, Civ App , 
70 SW.2d 488 

W.Va.—Floyd v. Chesapeake & O. Ry. 
Co., 164 S.E. 28, 112 W.Va. 66. 

Order strikiiig evidenoe 

Where the trial court struck ap¬ 
pellant’s evidence, his brief on ap¬ 
peal must contain such order. 
Tex.—Wald v. Mills, Clv.App., 8 S. 

W. 2d 622. 

13. Ind.—^D’Arcy Spring Co. v. 
Ansln, 146 NE. 214, 196 Ind 98— 
Washington Hotel Realty Co. v. 
Bedford Stone & Construction Co , 
143 N.E. 156, 196 Ind. 128, motion 
denied 148 N.E. 405, 196 Ind 396— 
Kokomo, P. & W. Traction Co v 
Kokomo Trust Co, 137 NE. 763, 
193 Ind 219—Glick v. Hunter, 129 
NE. 232, 190 Ind 61—Chicago, I. 
& L Ry. Co. v. Ader, 110 NE 67, 
184 Ind 236 

McKinnon v. Zechiel, 177 NE 
333, 93 Ind.App. 1—^Luce School 
Tp V School City of Rockport, 
169 NE 164, 86 Ind.App 641— 

Trick v. Eckhouse, 145 NE 587, 
82 Ind.App 196—City of Richmond 
v. Land-Dilks Co., 141 N.E. 662, 80 
Ind App 586—Perger v. Interpro¬ 
vincial Flour Mills, 140 NE 450, 
80 Ind App. 248—Cleveland, C., C. 
& St. L. Ry Co v. Belange, 136 
NE. 367, 78 Ind App. 36—Moran v. 
Wilson, 133 N.E. 846, 77 Ind App 
653—Union Traction Co. of Indiana 
v. City of Muncie, 133 N.E. 160. 
80 Ind.App. 260—Anderson v 
State, 132 N.E 265, 76 Ind.App 
3C1—Modern Woodmen of America 
V. Ball, 131 NE. 639, 77 Ind.App. 
388—Beck v. Guardian Casualty & 
Guaranty Co., 127 N.E. 803, 73 
Ind.App. 627—Moriarity v. Hlckam, 
127 N.E. 469, 73 Ind.App. 829— 
Clemens v. Stoner, 126 N.E. 487, 73 
Ind App. 370—Cathcart v. Brewer. 
123 N.E. 368, 70 Ind.App. 804— 
Chaney v. Wood, 115 N.E. 333, 63 
Ind.App. 687. 

Md.—Glmbel v. Gimbel, 128 A. 891, 
148 Md. 182. 

3 C.J. p 1416 note 76. 
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or Other pertinent matters which occurred in con¬ 
nection therewith.!^ 

In California, under the alternative method of 
appeal, the reference cannot be made to the record 
for the evidence as to which error in the admission 
or rejection thereof is alleged but it must be print¬ 
ed in the brief,!® and enough of the evidence print¬ 
ed therein to enable the court to determine whether 
the rulings complained of, if erroneous, had any 
bearing on the result of the trial.!® 


h. Motions 

To obtain revlow of the ruling on a motion, the brief 
on appeal mutt eet out the motion and eueh evidence and 
pleadings ae may be Involved. 

Where ruling on a motion is assigned as error, 
the motion should be set out in the briefs in order 
to be reviewed.!*^ It has been so held in respect of 
a motion for judgment for plaintiffs on the ver¬ 
dict;!® of a motion to set aside an officer’s return 
to a summons;!® of a motion to modify the judg¬ 
ment of a motion to direct a verdict;®! of a 


14. Ark.—Southern Nat. Ins. Co. v 
Williams, 96 S.W.2d 91. 192 Ark 
1178. 

Ind.—Kokomo, P. & W. Traction Co. 

V. Kokomo Trust Co.. 137 N.E. 763, 
193 Ind. 219—Chicago, I. & L. Ry. 
Co. V. Ader, 110 N.E 67. 184 Ind. 
235 

Plumb V. Terre Haute First Nat 
Bank of Terre Haute, 54 N E 2d 
291, 114 Ind.App. 620—Seymour v. 
Seymour, 37 NE2d 269, 110 Ind. 
App. 75—Martin v. State, 177 NE 
354, 93 Ind.App. 26—^W^'clter v 
Highland Realty Co , 177 N.E 337, 
93 Ind App 97—Cornelius v Thom¬ 
as, 167 N.E 663, 90 Ind App 254— 
Lolkauf V. Grosjean, 162 NE 239, 
87 Ind App 603—Horner v Boom- 
ershlne, 161 NE 641, 88 Ind App. 
67—Hewitt V. Westover, 158 NE. 
631, 86 Ind App. 605—Smith v. 
Farr, 157 NE 111, 88 Ind App 237, 
rehearing denied 158 NE 492— 
Cleveland, C., C & St I.i Rv Co v 
Belange, 135 NE 367, 78 Ind \pp 
36—Morlarlty v. Hickam, 127 N 
E 469, 73 Ind App 329—State v 
Stevens, 121 N.E. 371, 69 Ind App 
137—Gary & I. Ry. Co v. Hacker, 
108 NE 756, 68 Ind App 618— 
Roark v. Voshell, 108 NE 18, 58 
Ind App 203 

Or—Southern Fac Co. v Con««olldat- 
ed Freightways, 281 P.2d 693, 203 
Or 667—Blue v City of Union, 76 
P 2d 977, 169 Or. 5 

SD.—McWald v. Darnell, 168 NW 
759, 41 SD. 69—Flllau.s v Green¬ 
field, 164 NW. 63, 39 S D. 226. 

Tex—Fisher v. Leach, Civ App , 221 
SW.2d 384, error refused no re¬ 
versible error—Portilla Drilling 
Co V. Miller, Civ App, 144 S.W.2d 
936, error dismissed. Judgment cor¬ 
rect—Waid v Mills, Civ App, 8 S. 

W. 2d 522—Carey v. H D Taylor 
Lumber Co, Civ. App , 246 S W. 411 

Narrative statement of evidence 
alone Insufllcient 

Where appellant’s assignments 
contained no reference to the page of 
the brief at which the record of the 
alleged error was printed and the 
evidence was printed in the brief in 
narrative form without purporting to 
set out the questions, answers, or 
rulings made the subject matter of 
the assignments of error, the ques¬ 


tions sought to be raised by assign¬ 
ments as to error In the rulings on 
the evidence cannot be considered. 
SD—Lion v. Thomson, 181 N.W 
916, 44 S.D. 40. 

Offer to prove 

An objection to the exclusion of 
evidence on direct examination is not 
available on appeal without a show¬ 
ing in brief of offer to prove such 
matter at the time of such ruling 
Ind —Vandalla Coal Co. v. Butler, 
119 NE 34, 68 Ind App. 246 
Answers to questions 

Whore the brief does not give the 
answers to questions, to the action of 
the court In permitting which error 
la assigned, no question is raised for 
review unless the question shows on 
Its face that any answer would be 
harmful, or that It was objectionable 
in form 

Ind—Gary & I Ry. Co. v. Hacker, 
108 NE. 766, 68 Ind.App 618. 
Oircnmstances of exhibit admission 
The admission of an exhibit will 
not be reviewed where appellant’s 
brief does not show the circumstanc¬ 
es under which the document was ad¬ 
mitted. 

Tex —Fitch V. Lomax, Clv.App., 297 
S W 555, modified on other 
grounds. Com App, 16 S.W.2d 630, 
66 A.L.R 758 

Motion for new trial 

Alleged errors referring to admis¬ 
sibility of evidence were held not re- 
viewable, where motion for new trial 
was not set out in brief and there 
was no assignment of error chal¬ 
lenging action of court in overruling 
motion 

Ind —King Jagello Corp v Torowicz, 
199 NE 426, 101 Ind App. 390. 

15. Cal—Dupes v Dupes, 184 1’ 
425, 4 3 CA 67—Dutwiler v Klunk, 
174 P. 919, 37 C A 796—Jones v 
American Potash Co, 169 P. 397, 
35 CA. 128. 

Befarenoe to transcript insnflloiant 

A.ssignments of error to findings 
“on the ground that the court would 
not allow any evidence on those is¬ 
sues,” merely referring to the tran¬ 
script for certain rulings on the ad¬ 
mission and rejection of testimony, 
without printing the same in the 
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briefs, or showing wherein the errors 
He, cannot be considered. 

Cal —Parsons v. Segno, 201 P. 680, 
187 C. 260. 

18. Cal.—In re Keith’s Estate, 165 
P 10, 176 C 26. 

Roloff V Hundeby, 288 P. 702, 
106 CA. 646. 

17. Ind.—Taylor v Schradsky, 97 N. 
E. 790, 178 Ind. 217—Hall v Mc¬ 
Donald, 85 N.E 707, 171 Ind 9. 

Smok V. Smok, 114 N.E 2d 645, 
124 Ind App 16—Kelly v Rihm. 
106 NE2d 181, 122 Ind App 624— 
Lighthill V. Garvin, 27 NE.2d 911. 

108 Ind App 187—Poff v. McKillp, 
18 NE.2d 963, 106 Ind App 241— 
Martin v Petgen, 11 N.E.2d 59, 104 
Ind App 308. 

Utah— Corpus Juris Seouudum cited 

in Parry v Harris, 72 P 2d 1044, 
1048, 93 Utah 317. 

Wrong motion 

Error in overruling “appellant’s 
motion to require appellee to state 
facts to sustain the conclusions al¬ 
leged In his complaint” could not 
be considered, where the motion set 
out in the brief was one asking that 
appellee be required to make his 
complaint more specific, which was 
found on a different page of the 
transcript than was the motion to 
state facts to sustain conclusions. 
Ind.—Chicago, T. H & S. E. Ry. Co. 
V Ackman. 133 N.E 164, 80 Ind. 
App 1C9 

18. Ind —Taylor v. Schradsky, 97 
N.E 790, 178 Ind 217. 

19. Ind—Baltimore & O. S W. R. 
Co V. Hagan. 109 N.E 194, 183 Ind. 
5 ‘*2 

Betam must be set out 

AVhere appellant’s brief did not 
set out the ofllcor’s return, the as- 
.signmont of error to the overruling 
of Its motion to set aside the return 
was waived 

Ind—Baltimore & O. S. W. R Co. v. 
Hagan, supra. 

20. Ind—Cassidy v. Ward, 123 N. 
E 724, 70 Ind.App. 660. 

3 C J p 1420 note 18. 

21. Ind —Town of Carlisle v. Drake. 

109 NE. 39, 183 Ind. 483. 

Or—Friel v. Lewis. 268 P.2d 647, 
197 Or. 440. 
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motion to make more specific ;22 of a motion to 
strike parts of the complaint,^3 or parts of de¬ 
fendant's answer,24 or a counterclaim ;25 of a 
motion to separate causes of action,26 or defens¬ 
es ;27 of a motion for a venire de novo;28 of a 
motion for a change of venue of a motion to 
strike plaintiff's bill of costs of a motion for a 
continuance and of a motion for a change of 
judge.32 

On appeal from the overruling of appellant's 
motion for a judgment in its favor on the answers 
to interrogatories, notwithstanding the general ver¬ 
dict, appellant must set forth in his brief a copy 
of the complaint and the interrogatories and an¬ 
swers of the jury thereto, or the substance there- 
of.23 

Motion to print additional evidence. Where the 
parties on appeal are required to print in their briefs 
such portions of the record as they desire to call 
to the attention of the court, a motion to compel 


appellant to print additional evidence will be de¬ 
nied, as respondent can print the same.24 

Motion to dismiss. If it is not made to appear 
that appellant’s brief contains a statement of all the 
material evidence upon the trial, the appellate court 
will assume that there was evidence sufficient to 
have made it error to have sustained appellant's 
motion for dismissal.35 A motion to dismiss an ap¬ 
peal because of the alleged noncompliance of the 
bond with the statute will not be considered where 
there is nothing in the briefs on which the case 
is submitted to show on what the motion was 

based.26 

Motion in arrest of judgment. Error to the over¬ 
ruling of a motion in arrest of judgment cannot be 
considered where the motion, ruling thereon, excej)- 
tion thereto, any record entries relating thereto, 
and complaint38 are not set out in the brief. 

Motion for nezv trial. If error is assigned to a 
ruling granting3i^ or denying^® a motion for a new 


22. Colo —Denver v. Denver Union 
Water Co. 91 P 918. 41 Colo. 77 

Ind.—Mackey v State. 119 N.E. 711, 
187 Ind 411. 

Krabbe v City of Lafayette, 123 
NE 424, 70 IndApp 428--Haugh 
V Haywood. 121 NE 671, 69 Ind 
App 286—M Rumley Co. v Ma¬ 
jor. 115 NE 337, 64 IndApp 41 

23. Ind—M Kumley Co. v. Major, 
supra. 

24. Ind—^W. T. Rawleigh Co v 
Hughes, 121 NE 546, 70 IndApp. 
127—Deckard v. May, 122 NE 669, 
69 Ind App 691—.Tones v. Bryan, 
102 NE 15.3. 53 IndApp. 550. 

25. Ind —Deckard v May, 122 N E. 
669, 69 Ind App 691 

26. Ind —Mackey v. State, 119 N E 
711, 187 Ind 411. 

27. Ind—Walley v. Wiley, 104 N.E. 
318, 56 Ind App. 171. 

28. Ind—Taylor v. Schradsky, 97 
NE 790, 178 Ind. 217. 

29. Ind.—State Exchange Bank v 
Paul, 108 NE. 632, 58 IndApp. 487. 

30. Cal.—^Wheeler v. Houston, Gore 
& Loy, 174 P. 121, 37 C A. 407. 

31. Ind—Miles v. W. H. Miller & 
Sons, 147 N.E. 281, 82 IndApp 665 

Okl —Pioneer Hardwood Co. v. 

Thompson, 153 P. 137, 49 Okl 602. 

32. Ind—Graves v Kelly, 112 N.E. 
899, 62 Ind App. 164 

33. Ind.—Perry, etc, Stone Co v. 
Wilson, 67 N.E. 183. 160 Ind. 435 

Whipple V. Cain, 127 N.E. 283, 73 
Ind.App. 286—M. Rumley Co. v. 
Major, 116 N.E. 337, 64 Ind.App 
41. 

34. Cal. — Schurman y. Look, 210 P. 
816, 190 C. 113. 


35. SD—O’Lein v Winosburg, 216 
NW 550, 52 SD 8 

36. Wash—Rn hardson v Harkness, 
110 P 9, .59 Wash 474 

37. Ind—Hunt v. Hunt, 115 NE. 
696, 64 IndApp 203 

38. Ind—Thread Mills Co v Hub¬ 
bard, 152 NE 294, 85 IndApp. 5. 

39. SD—Hepner v. Wheatley, 144 
N.W 923. 33 S D. 34. 

40. Ind—^Wagler v State, 164 NE. 

6, 199 Ind 33—Peel v Overstreet, 
130 NE 113, 190 Ind. 290—State v 
Birden, 119 NE 865. 187 Ind. 

466—Robbins v Bank of Starke 
County, 117 NE. 663, 186 Ind. 

573 —Town of Carlisle v. Drake, 
109 NE. 39, 183 Ind. 483. 

Mendenhall v. Lay, 111 NE2d 
662, 123 Ind App. 486—Coleman v. 
New York, C. & St. L. R Co., 101 
NE2d 721, 121 IndApp. 616—Mac¬ 
edonia Baptist Church v. Johnson, 
78 N.E.2d 666, 118 IndApp. 318— 
Ross V. Clore, 74 N.E.2d 747, 117 
Ind.App. 548—Martin v. Goldsber- 
ry, 47 NE2d 162, 113 IndApp. 
146 — Smith V Gowan-Stobo’s Es¬ 
tate, 41 NE2d 630, 112 IndApp. 
11—City of Lebanon v De Bard. 
37 NE2d 718. 110 Ind.App 79— 
Fluek V Dahlberg, 8 N E 2d 1008, 
103 IndApp. 472—Stirn v. Voh- 
land. 1 NE2d 654, 102 IndApp 
216—Melvin v Hamilton, 199 NE 
602, 101 IndApp 456—Branson v. 
Branson, 193 NE 686, 100 IndApp. 
81—MInter v. People’s Nat. Bank 
& Trust Co. of Sullivan, 182 N.E. 
87, 95 Ind.App. 204—Indiana Serv¬ 
ice Corporation v. Dailey, 169 N E. 
767, 87 IndApp. 6—^United Paper- 
board Co V Muncie Steel Supply 
Co., 161 N.E. 365, 85 Ind.App. 49— 

266 


Interstate Busiiu'ss M<‘n’s Acc 
Ass’n of Des Moines, lowii v 
Minor, 129 N E .59. 74 Ind App 
366—.Tones v Ijucas, 128 N K 696, 
74 Ind App 231—Whipple v Cain, 
127 NE 283. 73 IndApp 285— 
Sturgeon v liOpshire, 124 NE 497, 
71 IndApp 191—City of New Al¬ 
bany V Kiefer, 123 NE 361. 70 
IndApp 289—W T Hawleigb Co 
V ?Iugh(‘S. 121 NE 546, 70 Ind. 
App 127- Soworwine v Nobles- 
ville Heat, Light & Power (^o , HR 
NE 146, 66 IndApp 292—M. 

Rumley Co v. Major, 115 NE 337, 
64 IndApp 41 — Graves v Kelly, 
112 NE 899. C2 IndApp 164—Har- 
rold V AVhistler, 111 NE 79. 60 
Ind App .501—Gary & I. Ry. Co v 
Hacker. 108 NE 756, 58 IndApp 
618—Vandalla Coal Co v. Bland, 
108 NE 176. 59 IndApp. ::()8— 
Roark v Vosbell. 108 NE 18. 58 
IndApp 203—Bot tenia v. Tracy, 
107 NE 741, 58 IndApp. 96— 

Henderson v. County Pub Co., 107 
NE 295, 67 IndApp 414. 

N J —Ross V Metz, 82 A 2d 643, 14 
N J Super 571. 

3 C J. p 1420 note 25. p 1430 note 79. 
Beferenoe to record InBuffloieat 

The action of court in overruling a 
motion for new trial cannot be re¬ 
viewed, where the motion is not set 
out in the brief, although it Is indi¬ 
cated where it can be found in the 
record. 

Ind—W T. Rawleigh Co. v. Hughes, 
121 NE 546, 70 Ind.App. 127. 

QnestionB arising thersnnder not de¬ 
terminable 

Where appellant falls to set out 
his motion for new trial or its sub¬ 
stance, and the omission is not later 
supplied, he waives his right to in- 
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trial, such alleged error cannot be considered un¬ 
less the motion or the substance thereof is set out 
in the briefs, a showing made that such motion was 
filed and passed on,^i the statement made that an 
exception was reserved to the ruling of the court 
thereon,^2 the causes for which a new trial was 
asked specified, ^3 and the evidence, pleadings, and 
proceedings involved set out;^^ and it has been 
held that on noncompliance with these requirements 


a judgment will be affirmed.^ 5 

The rule has been applied with respect to al¬ 
leged error in the giving or refusing of instruc¬ 
tions^® or the overruling of demurrers,^^ and to 
questions relating to the admission^® or sufficien¬ 
cy^® of evidence, the exccssiveness of damages 
awarded,®® and the correctness of the action of the 
court in sustaining a motion to strike certain por¬ 
tions of depositions.®! However, the omission from 


sist on a determination of the ques¬ 
tions arising under the motion for 
new trial 

Ind.—Harrold v. Whistler, 111 NE 
79, 60 Ind App. 504. 

Date of motion 

A well prepared brief will show 
the date when the motion for a new 
trial was filed, but its omission is not 
fatal. 

Ind —Clemens .v Stoner, 126 N E 
487, 73 Ind App. 370. 

41. Ark—Van Iloozer v. Hendricks, 
221 SW. 178, 143 Ark. 463 

Ind—Milburn v Waggoner, 180 NE 
606, 94 Ind App 247 
Need not he specifioally so stated 
Where the record shows that cer¬ 
tain rulings of the court below were 
attacked in a motion for new trial, 
and that such rulings constitute the 
as.signments of error urged in this 
court, it is unnecessary that app<‘l- 
lant’s brief should specifically so 
state. 

Tex—Dunlap v. Squires, Civ App, 
186 SW. 843. 

42 . jnd—Wagler v. State, 154 NE 
6, 199 Ind. .33 

Milburn v Waggoner, 180 NE 
606. 94 Ind App 247—Vandal’a 

Coal Co V Bland, 108 NE 176, 59 
Ind App 308 

43. Ind—Wagler v. State. 154 N E. 
6, 109 Ind 33. 

Jloark V Voshell, 108 NE 18, 
58 Ind App 203. 

44. Cal —Turell v. Anderson, 60 P. 
2d 906, 16 C.A 2d 445 

Ind —Rooker v. Fidelity Trust Co , 
131 NE 769, 191 Ind 141, eertio- 
rari denied 42 S Ct. 463, 259 US 
680, 66 LEd. 1073, and error dis¬ 
missed 43 set. 288, 261 U.S. 114, 
67 LEd. 556. 

Pulliam V. Hervey, 69 N.E.2d 738, 
115 Ind App 466—^Aldrich v Bord- 
ner, 47 N E 2d 828, 113 Ind.App 
230—Orange County Farmers’ Fire 
Ass’n V. Bennett, 13 N E 2d 310, 
105 Ind App 6—Lindeman v 
Lindeman, 8 N.E.2d 1004, 103 Ind 
App. 494—McNeil v. Russell, 186 
N.E. 843, 96 Ind App. 428—Struble- 
Werneke Motor Co. v. Metropolitan 
Securities Corporation, 178 NE. 
460, 93 Ind App. 416—Stauffer v. 
Spahr, 177 N.E. 927, 93 Ind.App. 


25—Hope State Bank v. Cleveland I 
Securities Corporation, 176 N E. ] 
861, 92 Ind App 683—^Hawkins v 
Motor Bank of Denver, Colo, 150 
NE 118, 84 Ind App. 122—Wilson 
V. Wilson, 149 N E. 732, 83 Ind App 
690—Ellis Bros v. Lake Erie & W. 
R. Co, 147 NE 628, 83 Ind App 
52—Martlndale v. Corbin, 145 NE 
926. 82 Ind App. 324—Sharp v. 

I'lllabury Flour Mills Co, 137 N E. 
.31, 78 Ind App 657—Town of 

Bloomfield v West, 121 NE 4. 68 
Ind App. 568—Vandalia Coal Co v 
Ringo, 114 NE 466. 63 Ind.App 
.32,3—York v Cooper, 114 NE 90, 
63 Tnd App 119—Gary & I Ry Co. 
v Hacker. 108 NE 756, 58 Ind 
App 618—Zink v Zink, 106 NE 
381, 56 Tnd App 677—Thompson v. 
Thomp.son, 98 NE 7, 50 Ind App 
95 — Mf\rv v Wood, 97 N E 553, 49 
Ind App 469. 

Towa,—Lotz V United Food Markets, 
283 NW 99, 225 Iowa 1.397. 

Tex—Herrin v Falcon, Civ App., 198 
S W 2d 117, error refused no re¬ 
versible error 

Condensed recital required 

A ninctv-.*?ix page statement, in¬ 
cluding c'ojiies of long documents, is 
not the condensed narrative required 
by rule 

Tnd —St ruble-Worn eke Motor Co v. 
Metropolitan Securities Corpora¬ 
tion. 178 NE 460, 93 Ind App. 416 

Insufficient statement 

(1) A statement of the evidence In 
appellant’s brief, mixed with state¬ 
ments and averments of counsel, 
propositions of law, and citations of 
cases, clearly not purporting to cover 
the entire evidence, does not comply 
with the rules of the supreme court, 
and does not command consideration 
of motion for new trial involving the 
evidence. 

Ind —Rooker v. Fidelity Trust Co., 
131 N.E. 769, 191 Ind 141, cer¬ 
tiorari denied 42 S.Ct 463, 259 U S 
580, 66 LEd. 1073, and error dis- 
mis.sed 43 S Ct. 288, 261 U.S. 114, 
67 L.Ed 556. 

(2) Where the brief does not set 
out the evidence sufficiently to en¬ 
able the court to say that there Is 
not some evidence to su.stain every 
material allegation of the complaint, 
the action of the trial court in deny¬ 
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ing new trial on the ground that ver¬ 
dict was not sustained by sufficient 
evidence cannot be reviewed 
Ind—Gary & I Ry. Co. v. Hacker, 
108 NE 756, 58 Ind App 618. 
Newly disoovered evidence 

Concise statement of the evidence 
must be set out In brief on appeal 
from refusal of motion for new trial 
on ground of newly discovered evi¬ 
dence 

Ind—IJndcman v Lindeman, 8 NE 
2d 1004, 103 Ind App 494—Perdue 
v Gill, 73 NE 844. 35 Ind App 99 

Affidavits 

Where appellant’s brief complain¬ 
ing of denial of a motion for new 
trial for incompetency of a Juror did 
not show affidavits and counter-affi¬ 
davits filed on the motion, or their 
sub.stance, no question is presented 
for review 

Ind—Johnson v. Brady, 109 NE 230, 
60 Ind App. 556. 

By-laws 

Where the parties stipulated in the 
trial of the case to point out particu¬ 
lar parts of by-laws to be considered 
as evidence, the briefs on appeal 
should show ju.st what particular 
.sections of the by-laws were actual¬ 
ly considered 

Ind—Modern Woodmen of America 

V Loveland, 104 N.E 518, 56 Ind. 
App 569. 

45. Ark—Reeves v. Hot Springs, 
147 SW 445, 103 Ark. 430. 

46. Ind—Thiemo, etc, Brewing Co. 

V Kessler, 94 N E. 338, 47 Ind 
App 284 

3 C J. p 1431 note 81. 

47. Ind—Scott v Fremont, 102 N E. 
974, 54 Ind App 369. 

48. Ind—Coleman v. New York, C. 
& St L. R. Co.. 101 N.E 2d 721, 121 

[ Ind App 616—King Jagello Corpo¬ 
ration V Torowicz, 199 N E. 426, 
101 Ind.App. 390—Davis v. Bryant, 
100 N.E. 1062, 52 Ind App. 343 

49. Ind.—Schafer v, Ort, 177 N.E. 
438, 202 Ind 622 

3 C.J. p 1431 note 84. 

50. Ind.—Evansville v. Pifer, 100 N. 
E. 110, 51 lnd.App. 646. 

51. Ind—Bennett v. Root Furniture 
Co., 96 N.E. 708, 176 Ind. 606. 
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an appellant's brief of those parts of a motion for 
a new trial which have been abandoned as con¬ 
stituting error does not render the brief objec¬ 
tionable on the ground that it docs not set forth 
the motion for a new trial either in substance or 
in full as required.^2 

An order granting a new trial will not be dis¬ 
turbed on appeal if appellant's brief does not un¬ 
dertake to show that none of the grounds for a 
new trial were good, the supreme court not being 
bound to go through the entire record to discover 
error.*''2 Q 21 appeal from an order granting a new 
trial, where the trial court neglects to comply with 
a statute requiring it to state in the order the rea¬ 
sons for granting the new trial, it is the duty of 
respondent to point out in his brief the grounds 


5 C.J.S. 

stated in the motion for new trial on which he de¬ 
fends the order.6* 

Trial courfs opinion, in disposing of a motion, 
should be included in the statement of the caseM ^ 

i. Instructions 

To obtain review of alleged error with respect to 
Instructions, the brief should set out the instructions as 
to which error is alleged, the evidence pertinent thereto, 
the objections made, and the exceptions to the rulings 
thereon. 

Where appellant contends that the instructions 
given were erroneous or that the court erroneously 
refused to give instructions requested, the instruc¬ 
tions with respect to which error was alleged should, 
according as the rules of court may provide, be 
set out in the brief, should other instructions 


52. Ind—Zollman v naltimorc & O. 
S W. R Co., 121 NE 135. 70 Ind. 
App, 30.5. 

3 C.J. p 1420 note 27 

53. Iowa—Mnvn.'ird v. Des Moines, 
140 NW. 208, 150 Iowa 126 

54. Mo—Cunningham v Attoriiury, 
147 S.W. 405, 163 Mo App 50 4. 

64.5 NJ—Cohon v Camden Re¬ 
frigerating & Tcrmlnal.s Co, 30 A 
2d 428, 129 N J Law 519, 145 A L.R. 
308. 

55. Cal —Kern County Finance Co. 
V Inart, 79 P.2d 763, 26 C A.2d 
483 

Ill —Peterson v City of Gibson, 54 
NE2d 79. 322 Ill App 97—Sardas 
V. Meycr. 46 N E 2d 140, 317 Ill 
App. 382—Hirshman v. National 
Mineral Co. 35 N E 2d 693. 311 

Ill App 169—Sterling Midland Coal 
Co V. C.allaghan Coal Co , 236 Til 
App 103—Harris v I’lggly Wig¬ 
gly Stores, 230 HI App 392—Gen¬ 
eral Planters’ Supply Co v 
Charles F L’Hommedieu & Sons 
Co , 228 Ill App. 201. 

Ind—Contra! Indiana Milk Dealers’ 
Bottle Exchange v Holmes, 4 N E 
2d 61, 102 Ind App COS—King v 
Winton. 1 NE2d 309, 102 Ind App 
3S4—Schulte v. Holthouse Drug 
Co, 192 NE 767, 99 Ind App. 41.5— 
Central Amusement Co. v. Van 
Koslran, 152 NE 183, 85 Ind App. 
4 76, rehe.aring denied 154 N.E. 390, 
8 5 Ind.App 476—National Fire In.s 
Co V. Crooker, 151 N E 734. 84 
Ind.App 643—Campbell v Carroll, 
124 NE 407, 71 Ind App 587— 
Krabbo v. City of I.afa\ctto. 123 
NE 424, 70 Ind App. 428—Great 
Western Oil Co v Kraus, 122 NE 
12, 69 Ind App. 446—Traylor v Mc¬ 
Cormick, 115 NE 346, 63 Ind App 
695—Indiana Quarries Co. v. La¬ 
vender, 114 NE 417, 64 Ind App. 
415, rehearing denied 116 N.E. 2, 64 
Ind.App. 416. 


Mo—In re Pot‘’s Estate, App, 272 
SAV. 704 

Mont—lirockway v Blair, 105 P 
455, 53 Mont. 531. 

NH.—Whelton v. Daly, 37 A 2d 1. 93 
NH. 150. 

NM—Sena v. Sanders, 214 P 2d 226, 
64 NM 83. 

Okl—Fisher v Millspaugh, 134 P 2d 
679, 102 Okl. 127—Madden v Tillv, 
64 P 2d 161, 176 Okl 589—Burdt n 
V. Stephens. 49 J*2d 1098, 174 Okl. 
312—First Nat liank v Savere, 270 
P 33, 132 Okl 191—Howard v. St 
John’s Grand Lodge, A F & A M , 
267 P 476, 130 Okl 300—Thomp¬ 
son V Davis, 254 P. 501, 124 Okl 
79—Ferguson v A. F Stewart 
Const. Co. 241 P 121, 11.5 Okl 
31 — Pllcrick V Reed, 240 P 104.5 
113 Okl. 195, 44 ALU 474— 

Brown V Brown, 230 P. 8.53. 10 1 
Okl. 206—Carignano v. Box, 223 1*. 
673. 07 Okl 184—Mires v. Hogan, 
2 22 I» 985, 97 Okl 130—Leonard v. 
Adams, 207 P 90, 86 Okl 181— 

City of Ada v. Smith. 176 P. 921. 

73 Okl ?so—Citv of Duncan v 
liiown. 172 P 79, 69 Okl. 246— 

First Nat Bank v Brown, 162 P 
454, 62 Okl 112—Mackey v. Nlek- 
oll, 158 r 503, 60 Okl. 12—Solsor 

V Ainbrecht, 167 P 908, 57 (^kl 
732—E Van VV'inkle Gin Machine 
Works V. Brook.M, 156 P. 1152, 63 
Okl 411—Fust State Bank of Ad¬ 
dington V. Lattlmer, 149 P. 1099. 
48 Okl. 104—New Vinita Hardware 
Co V Porter, 146 P. 14, 45 Okl 
470—Hodgins v Noves, 141 P 968, 
42 Okl 542—American Nat Bank 

V Hill sol I, 140 P 399, 43 Okl. 12G 
Or—I’enn v. Henderson, 146 P 2d 

760, 174 Or. 1. 

Pa—C'amp v. Allegheny County, IOC 
A. 314, 263 Pa. 276, 

Tex—New Amsterdam Casualty Co 
v. Luddeke, Civ.App, 72 S.W.2d 
942—Shaller v. Johnson-McQuid- 
dy C^attlo Co., Civ.App, 189 SAV 
553—International & Q. N. Ry. Co 
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V Jonps, Civ App., 175 SW. 4S8— 
Ford Motor Co. v. Freeman, Civ 
App , 168 S W 80 

AVash—Brown v. Interconslal Fi slf- 
eries, 207 P 2d 1205, 34 AA'ash 2d 
48—Kimball v Moore, 140 P 2d 
498. 18 AVash 2d 643—Haley v 

Brady, 137 P 2d 505, 17 AVash 2d 
775, 146 A L.R 859—Walker v 

Copeland, 71 P.2d 4 69, 193 Wash 
1—Gatterdam v. Department of 
Labor and Industries, 66 P.2d 693, 
185 AA'ash 628—Scott v Pacific 
Power & Light Co, 35 P.2d 749, 
178 Wa.sh 647—Elliott v AVhee- 
lock, 30 r2d 370, 176 Wa.sh 597— 
Lund V City of Seattle. 1 P 2d 301, 
163 Wash 2.54—Pcttiiohn v Ray, 
198 P 981, 116 AVash 1.'16 
3 C J p 1419 notes 8, 9. 

Purpose of rule requiring instruc¬ 
tion olijccted to on appeal to he S(*t 
forth in brief in full was to render 
an appellant’s assignment of error 
when based on an instruction of 
court together with his argument on 
.such an as.signment readily under¬ 
stood without examination of the 
transcript 

AVash—Gray v Davidson, 130 P.2d 
341, 15 AVash 2d 257, nfllrmed 136 
P2d 187, 15 AVa.sh2d 267. 

Buie 1b mandatory 

To have reviewed by this court in- 
.structions given or refused, it l.s 
mandatory that such instructions, to 
which exceptions have been taken, 
be set out in totidem verbis in brief. 
Okl.—City of Duncan v. Brown, 172 
P. 79, 69 Okl 24 6 

Kow instruotlouB set out 

(1) In some jurisdictions the in¬ 
structions must he set out in the 
brief in totidem verhls. 

Okl.—Madden v. Tilly, 54 P.2d 161, 
176 Okl. 689—Burden v. Stephens, 
4 9 P.2d 1098, 174 Okl. 312—Flr.st 
State Bank of Addington v. Lat- 
timer, 149 P. 1099, 48 Okl. 104. 

3 C.J. p 1419 note 8 [c] (2). 
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given bearing on the same subject and in some | jurisdictions all of the instructions given must be 


(2) In other jurisdictions the In¬ 
structions may be set out in sub¬ 
stance. 

Ind.—Reddick v. Young, 98 N.E. 813. 
177 Ind. 632. 

3 C.J. p 1419 note 8 [c] (1). 

(8) Particular language objected 
to must be pointed out in the brief 
Vt.—Whitman v. Lowe, 126 A. 613, 
98 Vt 152 

(4) However, charges should be 
indicated in the briefs by numbers 
or letters to make them of ready ac¬ 
cess 

Ala—Lewis v. Martin, 98 So 635, 210 
Ala. 401. 

(5) Where appellant fully set 
forth in brief all instructions given 
and also, in brief under proposi¬ 
tions, points, and authorities, fully 
set out tendered ln.*?truction which 
was refused, apjiellatn court consid¬ 
ered specification of error complain¬ 
ing of refusal of lequested instruc¬ 
tion 

Ind—H. E McGonlgal, Inc. v Ether- 
ington, 79 N E 2d 777, 118 Ind. 
App. C22. 

ZxL Zlllnois 

(1) Generally, to present properly 
the propriety of given or refused in¬ 
structions, instructions should be 
copied In the appellants’ argument, 
since court will not search the ab¬ 
stract or the record to find the in¬ 
structions 

Ill—Beebe v Workman, 82 NE2d 
701, 336 III App. 1 

(2) In urging on appeal objections 
to instructions, it is unnece.ssnrv to 
set out instructions in full in brief 
if it is pointed out vberc in abstract 
particular instruction.^ njipi'ar. 

Ill —Clrnsler v Zahart, 47 N E 2d 642, 
318 Ill App 220 

(3) Uefereme by number only is 
insufilcienl 

Ill—Burn,s v. Stouffer, 100 N.E 2d 
507, 344 Ill App I(i5--Millikin Nat 
Bank of Decatur v Sheibibarger 
Oram Products Co, G1 N E 2d 589, 
326 Ill App 72—Wilson v Boll, 4 3 
NE2d 162. 315 111 App 418-- 

Fugett V. Murray, 35 N E 2d 946. 
311 Ill App 323 —Jones v Keil- 
bach, 32 N E 2d 985, 309 Ill App 
233—Sterling Midland Coal Co v 
Heady & Callaghan Coal Co, 230 
Ill.App 403—Harris v Pigglv Wig¬ 
gly Stores, 236 Til App 392- Gen¬ 
eral Platers’ Supply Co v. Charles 
F. L’llommodieu & Sons Co, 228 
Ill.App. 203. 

(4) Where instructions were not 
Bet out in the abstract or brief and 
the claim that the court erred in the 
giving and refusal of instructions 
was not argued, appellate court 
would not consider the claim. 


Ill—Humbert v. Lowden, 56 NE.2d 
323, 323 Ill.App. 667—Sarelas v. 
Meyer, 46 N.E 2d 140, 317 Ill.App. 
382 

Part of Instmotion InsnUlclaiit 

Only a portion of the allegedly er¬ 
roneous instruction being set forth 
in the brief, the assignment could 
not be con.sidered 

Wash—Lund v. City of Seattle, 1 P. 
2d 301, 163 Wash 254. 

Necessity to show signliLg of lastmo- 
tlons 

(1) Where the brief does not show 
that purported instructions were 
.signed by counsel or by the trial 
judge, alleged errors In the giving or 
refusing of instructions cannot be 
con.sidered. 

Ind—Stone v Travelers’ Ins Co, 149 
NE 454. 84 Ind App. 243—Ayshire 
Coal Co V W'eat, 125 NE 84, 72 
Ind App 699 

(2) An earlier case, however, held 
that although Burns StAnnotl914, 
^ 558 requircH that requested instruc¬ 
tions must be signed, it does not 
follow that a brief la fatally defec¬ 
tive which does not show signing 
especially where no claim is made 
that the record itself falls to show 
that such requested instruction was 
not signed 

Ind—Gwinn v. Hobbs, 118 N E. 166, 
72 Ind App. 439. 

Commingling instructions 

Printing in the brief, in connection 
with ono instruction, a sentence from 
another instruction, without refer¬ 
ence to the case or record to indicate 
it, and then arguing as If they wore 
ono instruction, is misleading, not In 
etinformity with the rule, and con¬ 
demned 

Wis —Gilmore v Orchard, 187 N.W 
100.5, 177 Wis. 14 9 

Instructions on court’s own motion 

Instructions given by tbe court on 
its own motion, and < ompl.sinod of 
on appeal, should be set out in the 
brief 

Ind—National Fire Ins. Co v Crook- 
er. 161 NE 734, 84 Ind App. 643 

Oral instructions 

Alltg<‘d error in giving oral in¬ 
structions i.s not presented for le- 
VIew, where the brief did not dis- 
clo.se that such Instructions wert' 
properly before the appellate court 
Ind — Valparai.so Hotel Co v 

Schneider, 195 N.E. 589, 100 Ind 
App. 341. 

Appeal from grant of now trial 

Appeal rule requiring Instructlon.s 
to be set out In brief relates to cases 
where giving of Instructions, or re¬ 
fusal to give requested instructions, 
lias been assigned as error in appel¬ 
lant’s brief, and does not relate to 
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cases where only assignment of error 
is that trial court erred In granting 
motion for new trial, even though 
such assignment requires appellate 
court to review legal sufficiency of 
reasons. Including those relative to 
instructions given or refused, given 
by trial court for granting motion. 
Wash—Lakoduk v. Cruger, 296 P.2d 
690, 48 Wash 2d 642—Gray v 

Davidson, 130 P.2d 341, 16 Wash.2d 
267, affirmed 136 P.2d 187, 16 Wash 
2d 267. 

56. Cal—Doyle v. McT'herson, 97 P 
2d 249, 36 C A 3d 81—Smith v Ag- 
gola, 81 P.2d 997, 27 C A 2d 750— 
Myers v Rose, 80 P.2d 627, 27 C A. 
2d 87—Kern County Finance Co v 
Irlart, 79 P 2d 763, 26 C A 2d 483— 
Rosa v Story, 53 I'2d 760, 11 C A 
2d 307—Mills V. Lo.s Angeles Junk 
Co. 40 P 2d 285, 3 C A 2d 616— 
Coughman v Harman, 26 P 2d 861. 
135 C A. 49—Woods v Wl.'^dom, 24 
P 2d 863, 1.33 CA 6.04—Kerner v 
Peacock Dairies, 10 P 2d 28.3, 129 
C \ 686—Coats v. Ilathorn, 8 P 2d 
1038, 121 CA. 257—Gross v. 

Wright & Callender Bldg Co , 2 P 
2d 857, 116 C A. 480—Swartz v 
Peddcr‘shon, 268 P 430, 92 CA. 285 
Ind—Cincinnati. I & W R. Co. v 
MeGaughey, 147 NE. 727, 85 Ind 
App 1. 

Kan —Flournoy v City of Parsons, 
155 P2d 421, 169 Kan 367. 

Purpose of rule 

Underlying purpose of court rule 
providing that where instructions 
given to a jury arc allacked as er¬ 
roneous, all other instructions given 
btanng on that subject must be 
printed in full in appellant’s brief 
w.as well exemplified in case W’here, 
had all of the In.st ructlon.s on the 
point involved bc<m print(‘(l In ap- 
pell int's brief, It would have at once 
Ix'en apparent that no error w'as 
committed 

Cal—Kvne v Kyne, 100 P 2d 806, 38 
C A 2d 122. 

Beversal not warranted otherwise 

An erroneou.s instruction docs not 
warrant reviusal where all other in- 
'^tnKtion.s bearing upon tbe same 
question are not brought to the ap¬ 
pellate court’s attention in appel¬ 
lant’s 1)1 lef 

i.’a1 -C«nigliman v. Harman, 26 P.2d 
851. 135 CA. 49. 

Conflicting instructions 

Any error as to the giving of in¬ 
structions, claimed t<» lie In conflict 
with others, is not pre.senled for re¬ 
view, where tile latter are not set 
out in appellant’s brief 
Tnd—Cincinnati, I. & W. R Co. v 
MeGaughey, 147 N.E. 727, 86 Ind 
App. 1. 
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set out in full in the brief but in other jurisdic¬ 
tions instructions which arc not related to the sub¬ 
ject matter included in the challenged instructions 
need not be set out in the brief.^® 


Where the brief does not set out the instructions 
in accordance with the rules, the court need not con¬ 
sider the alleged error in the instructions,^ al- 


57. Ind—Alford v. Reid, 52 N E 2d 
357. 222 Ind 137—Wood v Cliu ag-o 
& E R Co , IS NE 2d 772, 215 Ind 
407, roh(‘aring- denied 20 N E 2d 
642, 215 Ind 4 67—iterman v liak- 
cr. 15 NE2d 305. 214 Ind 308— 
Barksdale v State, 14 7 NE 705, 
190 Ind 392—Danville Trust Co 
V Barnett. Ill NE 429. 181 Ind 
690 

Underwood v Ferg-uson, App, 
1.3.3 NE2d 573—Smith v Gorner. 
85 NE2d 516, 119 Ind App 247— 
H E McGonigal. Inc v Ethoring- 
ton, 79 NE2d 777, 118 Ind App 
622 — Kitch V Moslander, 50 N E 2d 
933, 114 Ind App 74—Pumphrey v 
Tannelnll. 8 N E 2d 414. 104 Ind 
App 4 08—Kirkpatrnk Grain Co v 
Farmers-Mer( hants State Bank of 
Darlington, 200 NE 714. 101 Ind 
App 073—Brown v Trat y, 199 N 
E 156. 101 Ind App 319—Wicker- 
ham V Woehleikt', 195 N E. 291. 
ion Ind App 270—(\)le v Mi Lean, 
177 NE 318, 93 Ind App 520— 

Hope State Bank v Ch‘S(‘land Se¬ 
curities Corporation, 170 NE 801, 
92 Ind App 083—Haven v Snyder, 
176 NE 149, 93 Ind App 51— 

('*()!ni'l Ills v Thomas. 167 N 563, 
90 Ind \pp 254—Allied Coal & Ma- 
teiial Co V Moore, 157 NE 55, 
88 Ind App 253—Linn Grove Light 
& I’ovvir Co V Fennig, 151 N 63 
877, 80 Irid App 170—lliser v 

Litchtldd, 154 NE 510. 87 Tnd 

App 19—Bever v Safron, 151 NE 
620, 81 Ind App 512—Stone v 

TiaVf-leis' Ins, 149 N 62 454, 8 1 

Tnd App 213 

SI)--CM el son v Miller, 146 NW 
58.",. .;;{ S D 397 

Buie limited 

Wien* erior i.s assigned on the 
giNJMg of an erroneoui in.struction, 
It hs unn* ress.Mry for .appellant to 
set out all iii.structions, hut if eiror 
is assign, d on refusal ti> give in- 
Mtiudionj-, .ipp(‘llant must set out all 
instTu( tion.s given as well as those 
refused 

Ind A\n,,d V ('■hnagr, & E R Co , 18 
NE2d 772. 215 Ind 407, rehearing 
denied 20 N E 2d 612. 215 Ind 467 

Fart InsufELcient 

(1) Where appellant recited in his 
brief only a part of the instructions 
given, no question was prc.sented by 
giving, or refusal to give, instruc¬ 
tions 

Ind--Cornelius v Thomas, 167 NE 
563, 90 Ind App 254—Hiser v 

Lit(hfield, 154 NE 610, 87 Ind 

App 19 

(2) Alleged error In giving or re¬ 
fusal to give instructions was not 


revlewable, where the brief set out 
only part of the instriirtiona given 
and a statement of the briefer's opin¬ 
ion of the contents of other instruc¬ 
tions 

Ind —Kirkpatrick Gram Co v Farm- 
er.s-Mercharits State Bank of Dar¬ 
lington, 200 N E 714, 101 Ind App 
673. 

Statement In argument insnlflcient 

Where a statement In the brief 
omitted instruc*! ions given, althougli 
the portion entitled “argument” re- 
ci1<‘d mstimtions given and i efu.sed, 
errors in giving and lefusing in¬ 
structions are not presented 
Ind —Gam.ski v Bialka, 183 N K 
323, 95 Ind App 261 

Former rule in Indiana 

(1) Prior to .Ian 1, 192 1 th<‘ brief 
did not need to .s(‘t out all of the in¬ 
structions given, but it was siillu .cut 
if it s«‘t out in the brief only tli(*se 
criticised 

Ind—Waters v Indianapolis Trac¬ 
tion A Terminal Co, 113 NE 289, 
185 Ind 520 

Modern \\ oodmen of America v 
Stone, 125 NE 420, 71 Ind App 
601—Western Tafe liideinnitv (\) 

V Couch, 123 NE 11. 70 Ind App 
081 

3 J p 1419 note 11 

(2) The* fonnor rule, that it was 

not necefa.sar> to set out in the but i 
all instructions given and that it was 
ne<*es.sary to set out orilj tliose of 
wdin h complaint was made, was 
changed Jan 1, 1921, since w hn h 

time all instructions gi\<*n must he 
set out 

Ind—Tann Grove Liglif I'Niwer (%> 
v Feniiig, 151 N 6J 877, 80 Ind App 
170 

58. Cal—Davenport V Stratton, 149 
P 2d 4, 24 C 2d 232 

Snic I lie v South, rn Par , 18 
r 2d 97. 128 CA .",67. he.irlng 

denied 19 J* 2d 982, 128 CA 607 

58.5 Ark—Stewart v Edgar, 103 S 
W 2d 629. 193 Ark 1179 
(VlI—T hurman v Clune, 125 P 2d 69, 
51 C A 2d 505 

Ill —Petersen v City of Gihson, 54 
NE2d 79. 322 111 App 97 
Ind—Wood v Chicago »V: E R Co , 
18 NE2d 772, 215 Ind 407. rehear¬ 
ing denied 20 N E 2d 642, 215 Ind 
407 

Hall v State ex rel Frc'ernan, 52 
NE2d 370, 111 Ind App 328' 'Mur¬ 
ray Envelope (^)rp v Kunderd, 13 
NE2d 329, 105 Ind App 215 
OP —Southern l*ac. Co v Consoli¬ 
dated Freightways, 281 1* 2d 693, 
203 Or. 057 


Tenn—Shook v Simmons, 137 SW 
2d 333. 23 Tenn App 085. 

T(‘X —Banker v Melaiughlin, Civ 
App, 200 SW2d 699, afllrmed 208 
SW2d 843, 140 Tex 434, 8 ALR 
2d 1231 

Wash—Kagele v Frederick, 261 P. 
2d 099, 43 Wash 2d 410—Lujan v. 
Santova, 250 I’ 2d 543, 41 W<ish 2d 
499—Reeder v Sears, Roebuck & 
Co, 2.",0 r2d 518, 41 Wash 2d 650— 
Smith V Harris, 248 J’2d 551, 4 1 
Wa.sh 2d 391—De Longc v KkIi- 
tieid on (^)rp. 215 2d 701. 35 
■Wash 2d 803—Coins v Washington 
Motor CViacii Co. 208 P 2d 143. 34 
W.'ish 2d 1 — Hoff V Lestca, 200 P 
2d 515, 31 Wasli 2d 937—l^lioate v 
Roherlson, 195 P 2d 030. 31 Wa^h 
2d 118— Mcl'oy V Courtney, 196 P 
2d 7.33, 30 Wa.sh 2d 125—Ballard v 
V, ll,,w Cab Co, 14.5 1’2d 1019, 20 
AVa'^h 3d 67- -Kimball v Moon*, 14 0 
P 3d 498, IS AA'ash 2d 013—MiIJc-i v 
C) Jin. 11 , 137 r2d 525, 17 Wash 2d 
75.5— Giciy v l^avidson, 130 P 2d 
187, 15 AVash 3d 25 7—G. jihart v 

Stout, 118 P2d 801, 11 AA’ash 2d 184 
—Simmons v Kahn, 116 P 2d 8 10, 
10 AVash 2d 409—Jlin. y v (^heat- 
ham. Ill P 2d 1 00 5, 8 AVash 2d 310 
- Bend.*! \ AVliile, 92 P 2d 268, 1 99 
AA’.ish ."10 Smith v Eldndgc* Mo¬ 
tors 1)0 T'3d 257, 1 99 AVnsli 10, 
opinion adli(*rf‘d to 93 I* 2d 1120 
J9!) AN'ash 10—Corbaley v Pierce 
Countv. 74 P 2cl 993. 192 AVash 

l.rSS -Alim.in lluhhle Tugboat Co 
V Ji.hamc Development C^orpora- 
tion 71 P 3d 985, 1 93 AA^ash 234 - 
K.usel V Biedick, 74 P 2d 4 73, 1 92 
AAasli 06.5— A\ alker v Copeland. 74 
l*3d 4 69. 193 A\asli l—Kesclelf v 
Sunset IJieliway Motor Freight 
(’u, 60 P 2d 7 50, 187 AVash 642 — 
Galt»*id.im v Department of T.,ahoi 
<iik 1 IndListiies, 60 P 2d 693, 185 

AVash 028 

Brror waived by failure 

Erioi in .ill instruction is waived 
hy 1 filling to set it out in brief. 

Ind — Schulte v Holtliouse Drug Co, 
193 NE 707, 99 Ind App 41.5— 

Centi.il Amusement Co v V.in 
Nostran, 1.53 NE 183, 85 IndApj) 
470, rehearing d(*nied 154 N E 390, 
85 Ind Apj) 470— Indiana Quarric*s 
Co V Lavender, 114 NE 417, 64 
Ind App 415, rehearing denied 116 
NE 2, 64 Ind.App 415 

XustructiouB set out iu respondeut’s 
brief 

Fac't that instructions of whU h 
appellants complained, but which 
were not set out in appellants' open¬ 
ing brief, were st‘t out in respond¬ 
ent’s brief, did not entitle appel¬ 
lants to have instructions considered. 
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though the court, in its discretion, may do 

If the cause was submitted on special issues, they 
should be set out in the brief, cither in form or in 
substance;®® also there must be set forth in the 
brief the pleadings defining the issues,®® the evi¬ 
dence pertinent to the criticisms,®^ the evidence con¬ 
stituting the basis for the instruction,^'- such as that 
which it is claimed warranted the iiistniclion re¬ 
quested®^ or rc’ndercd the giving of a designated 
instruction erroneous,® ^ or was misstatul liy tlic 


court in its charge;®® and where the evidence is not 
set out in the brief as required by the rule of court, 
it is presumed that the instructions given correctly 
stated the law as pertinent to the evidence, and 
those refused, if they stated the law, were not appli¬ 
cable to the evidence.®® 

The brief must disclose that, /it a proper time,®"^ 
pro]>er obji'ctions to the giving or refusal of in- 
stiuctions were made,®® that a proper request was 
made for instructions refused,®® and that proper 


Wash—Moflltt V. CJoldcamp, 79 P lid 
195 Wash 75. 

Znstractions set out in reply hrlef 

Matter of mstructlona was not 
properly bof«)rp suiirome roiirt, wh< ro 
thrv were not set out In full jn npprl- 
lants’ opcninj? I>rli*f tis n^qulrod bv 
court rule, notwithstanding the in- 
stiuclions w’ere set out in a ro]d.\ 
liriL'f 

Wash—Moflltt V. Go1d(‘amp, supra 

58.10 Cfil—Nichols v Southern I'lic 
Co. 135 P.3d 332, 58 C A 2(i 91. 

69. Tex—lutcriiutional ^ CJ N P 
Co V McAda, Clv.App, 2C5 S W 
722 

60. Trid — V.iml.'iliM Coal Co. v Kin- 
go. 114 NK KJG, C3 IndApp 323. 

61. Cal—llarkcy v Ijiickchc, G5 P. 
2d 77. 19 C A 2d 130—ItoHs V Story, 
53 P2d 7()0, n C A 2d 307—Mills 
V Lios AnKclcM Junk Co., 40 P 2d 
285. 3 C .\ 2d 5 Hi 

62. Ind—State v Stabh, 79 N E 2d 
392. 22G Tnd 319 

Vand.’ilia (\>m 1 Co v Kingo, 114 
NE 4GG, G3 IndApp 323 

63. C^al — Miitbcs v Aggidcr & Mun- 
scr Sf^cd Co. 178 P 713, 179 C G97. 

Ind—I’ltl slturgh. C, & St L Kv 

Co. V KetJ!, 125 NE 421, 71 Ind 
Ai>p .581—C.arv A I Ky Co v 
Hmkci. 108 NE 756. .58 Tiid App 
G18—Lvt.iiM V SoudfT. nor. NE .511, 
r.G IndApp 4 13 

NM - F« del'll Land Bank of AViclii- 
ta V. llctk. 121 P2d 147, 4G NM 
87. 

3 CJ p 1419 note 12 

ZSITect of follnre to show evidence 

If tills IS not done an assignment 
that the court erred in refusing the 
instruition will he overruled, al¬ 
though the instruction staled a cor¬ 
rect proposition <jf law 
Tex—El Paso Electric K Co v. Fur-| 
her. 100 S \V 1041. 45 Tex.Civ App 
318. 

Seiusal to give requeBted iSBiie 

Without a statement In the brief 
of lacts raising an issue for tbc Jur.\ 
assignment of erior for refusal to 
give the ri'ciucsted issue cannot be 
considered by the court of civil ap¬ 
peals. 


Tex—ITa\\k<*ye Securities Ins Co v 
Cashion, Civ App. 293 SW GGl, re¬ 
vel snd on other grounds. Com App. 
299 SW. 89.5 

Instmction as to Judgment 

Th(‘ <‘ourt on apjosal tannot con¬ 
sider .alleged error in the n l iis.al of 
MU in'^triK'l ion, staling that a <erlMm 
luilgiiirnt rcndeicd bv a justice of 
the peac<‘ was valid and lunding, 
wheie the briefs faibal to disilose 
tbc (<intents o! •-.acli judgment 
Ind—State v M<-N( Iis, 122 NE COO. 
j 72 IndApp 2.51 

I 64. Ark—Eovidaml v Purdy, 287 S. 

AV 009. 171 Aik 1188 
Ind—Meed V Cummcie, 13G NE 5. 
192 Ind 227—WnMie Health & Ac¬ 
cident Tn.s f'’o V Werkman, 116 N 
E 420 UiGlnd 601 

State V MiNidis. J22 N E. 690, 
72 JikI App 231—Slate V SUveiis, 
121 NE 371, (.'» IndApp J37— 

Cary & I ll\ Co v Hacker, lOS 
NE 7.5fi, .58 IndApp I.JN—Lyons 
V Souder. 10.5 NT E 511, 51 Ind Ai»p. 
413 

SD- MeWaid v. Darnell, 1G8 N.W. 
7.59. 41 Sl> 69 

T« X — El T\iso KbM tru Kv (^) v Car- 
iiith, (’’ivApp, 208 SW 98 1, ri¬ 
verbed on other giounds El Paso & 
.lUMie.5 Traction Co v Curruth, 
(\im App, 255 S \V 159. 

3CJ p 1410 in.te 14. 

Sufficient statement 

A condensed recital in narrative 
form of so inueli ol the evub nee as 
.shows the inslru<*lion to be errone¬ 
ous IS su flic lent 

ind—Coveit \ TJoicourt, 168 N E 198, 
93 Ind App 355 

Special issue 

The court will not review a siib- 
mitted spcH lal issue on the ground 
th.'it it assumed la<'ts where evidence 
was not Incorpomted m the brief 
Te-x “ —Strawii tNial Co v. Trojan, 
t^iv Api>. 1 95 S AV. 256 

65. Mich —Hogers v. Ferns, 64 N W 
1048, 107 Mich 126 

66. Ind —Closhcn Milling Co v. Kal- 
lev, 114 N E 869. 186 Ind 377 

Cary & I Uy Co v Hacker, 108 
NE 7.56. 58 liid App 618. 

Applicable to evidence 

Where the testimon> of but two of 
twelve witnesses is contained in the | 
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brief, It will be assumed that instruc¬ 
tions are applirable to tin* eviib’iiee. 
Iwd—Ihttsburgh. O C & St L. Kv. 
V. Ireton, 126 NE 431, 73 Ind 
App. 449. 

67. Tex —Panh.nndle & S F Kv Co 
V. Morrison, CivAi'p, 191 S AV 138 
—Chicago, R I & (I Ky Co. v. 
Cosjo, Civ App, 3 82 S AV 83 

Kefusal to submit special issues 
Assignments, cDinFibiiniiig of ro- 
fu.sul to .sulinilt R])ecial issues not 
sliown by appellant's bru'f to have 
been acted on by the court or re¬ 
quested before the jury retired, show 
no error 

Tex —Bonner v. King, Civ.App, 252 
SAV 853 

68. Ind—Smith v Oern<^r, 85 NE 
2d 510. 119 IndApp 247—J^’eltor v. 
Powers, 78 NE 2il .55.5. 118 Tiid.App. 
367 

N .1 —Uosenquist v Brookd’ile Homes, 
41 A 2d .383. 132 N .1 Law 531 re- 
V(rsi‘d on other grounds 44 A 2d 33, 
133 N .T Law 305 

Okl — Fisher v Millsp.augh, 134 1’2d 
579, 192 Okl 127 

Or—Tiaev v (Mv of Astoiia, 237 I*. 
2d 954. 103 Or 118 Dmile.ston V. 
('’hiravoll.'illi, 198 P :M 858, 181 Or 
46.5 -Penn v llendeison, 146 I* 2d 
761). 174 Or 1. 

Tex —Youngblood V Y'oung]>k»id. Civ. 
App, 46 S AV 2d 390, nioditli-d on 
other grounds 76 S \V 2il 751). 124 
Tox 184—Fort AV'orth IMul. Beiiev. 
Ass’n V. .Jennings, Civ App , 283 S. 
W 910. 

Verbatim statemeut of objection 

Wht‘n error i.s a.ssigiied bv reason 
of giving of ;iii instriH tion, it should 
be set foith vi‘ibatim followed Iw tfie 
objection made thiU’eto, also verb.’itim 
Or—Penn v Ilendi r.son, 146 P 2d 
760, 174 Or 1 

Failure to object at trial 

Failure duiing Inal to object to 
giving of instriKtion was not such 
violation of rule relating to contents 
of briefs as would warrant di.srnissal 
of appeal 

Mo—Holmes v. Simon, 287 SAV.2d 
877. 

69. Ind —Valparaiso Hotel Co. v 
St'hncider, 195 N.E. 589, 100 Ind 
App 341. 
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exceptions were saved to the ruling of the court.^ 
A showing should also be made that the instruc¬ 
tions are a part of the record.^i 

J« Verdict, Findings of Fact, and Oondnsions of 
Law 

Tlis Sri«f thould aet out tho vordictp findings of foot, 
or oonolutiont of law ^hors error with respect thereto Is 
sought to be reviewed. 

The brief should set out the findings of fact,^i-®® 
conclusions of law,^* or verdict,*^* or the substance 
thereof where error with respect thereto is sought 


6 C« J« S* 

to be reviewed. It is not necessary to set out in 
the brief all the findings made by the lower court, 
but it will be sufficient to set out only those on 
which it is sought to raise any question and it 
is not necessary to set out any of the findings of 
fact or conclusions of law, where no question is 
sought to be raised thereon.^® Where error is as¬ 
signed on the trial court's refusal to make certain 
findings or to make findings on certain issues, the 
allegations to which such findings would have been 
responsive must be set forth^® together with the 


7a Ark.—^American Ity, fixpresa Co. 
V. Hammock, 242 S.W. 565, 164 Ark. 
268—Bailey & Co. v. Loveless, 222 
S.W. 10, 144 Ark. 168. 

Ind.—Hope State Bank v. Cleveland 
Securities Corporation. 176 N.E. 861, 
92 Ind.App. 683—Thornburg v. 
Lawrence, 128 N.E. 480, 78 Ind.App. 
692. 

N.C.—^Harrison v. Norfolk-Southern 
R. Co., 118 S.E. 678. 184 N.C. 86. 
Tex.—^Panhandle & S. P. Ry. Co. v. 
Morrison. Civ.App., 191 S.W. 138— 
Ford Motor Co. v. Freeman. Civ. 
App.. 168 S.W. 80. 

Statement of exception InsnSlolent 

A brief which in its statement 
merely said that the trial court's 
charges were “duly excepted to" Is 
disapproved. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Whorton, Civ.App., 191 S.W. 397. 

71. Ind.—^Ayshlre Coal Co. v. West, 
126 N.E. 84, 72 Ind.App. 699—Pitts¬ 
burgh, C., C. & St. L. R. Co. V. Sed- 
wick. 124 N.E. 612, 72 Ind.App. 181. 

714KI Cal.—Devers v. Greenwood, 293 
P.2d 884, 189 C.A.2d 345. 

N.M.—Gibbs V. Whelan. 239 P.2d 727, 
66 N.M. 88—Thompson v. Greer, 
283 P.2d 204. 55 N.M. 835—Lea 
County Fair Ass'n v. Elkan, 197 P. 
2d 228, 62 N.M. 250—Richards v. 
Wright. 119 P.2d 102, 45 N.M. 638. 
Wash.—In re Guardianship of Young- 
kin, 294 P2d 423, 48 Wash.2d 425 
—Dans V. Shyvers, 293 P.2d 772, 48 
Wash. 2d 319—Mallicott v. Nelson, 
293 P.2d 404, 48 Wash.2d 278— 
Bruce v. Bruce. 292 P.2d 1060, 48 
WaBh.2d 229—Barrett v. Inglin, 281 
P.2d 236, 46 Wash.2d 817—Vander 
Meer v. Belk, 275 P.2d 436, 46 Wash 
2d 408—^Unlon Elec. & Plumbing 
Supply. Inc. V. United Ass'n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. 6. and Canada, Local Un^ 
Ion 32, 272 P.2d 144, 45 Wash.2d 17 
—Squines v. McLaughlin. 266 P.2d 
266, 44 Waah.2d 48—Corbett v. 
Tlcktln, 260 P.2d 896, 43 Wash.2d 
248—Paulson v. Higgins. 260 P.2d 
818. 48 Wash.2d 81, adhered to 266 
P.2d 800, 43 Wash 2d 81—Cugint v. 
MoPhall, 262 P.2d 290, 41 Wash.2d 


804—^Hlll v. City of Tacoma, 246 
P.2d 468, 40 WaBh.2d 718. 

Failurs to make fladlngs 

Tho reviewing court was not re¬ 
quired to search through the tran¬ 
scripts to ascertain w'hether the trial 
court failed to make findings on is¬ 
sues not appearing in the brief. 
Cal.—Wilson v. Earp, 267 P. 112, 91 
C.A. 638. 

Bsfnssd finding 

Wash.—McKennon ▼. Anderson, 298 
P.2d 492—Downle v. Cooledge, 294 
P.2d 926. 48 Wash.2d 485. 

Bsfsrenoe by number and description 

(1) Assignments of error, which 
recited that trial court erred in mak¬ 
ing findings of fact which were re¬ 
ferred to by number only, were insuf¬ 
ficient in view of rule requiring that, 
on appeal from action tried to court 
without jury, appellant must point 
out by number and description the 
findings of fact on which appellant 
predicates error, otherwise such find¬ 
ings will be accepted as established 
facts in case. 

Wash,—Corbett v. Ticktin, 260 P.2d 
896, 48 Wash.2d 248. 

(2) Brief which described a fact 
finding under the arguments of ap¬ 
pellant and at a place in brief sepa¬ 
rate from the initial listing of as¬ 
signments sufficiently complied with 
rule on appeal requiring that appel¬ 
lant must point out by number and 
description the finding of fact on 
which he predicates error. • 

Wash,—Cuginl v. McPhail, 252 P.2d 

290. 41 Wash.2d 804. 

72. Cal.—In re Berry's Estate, 283 
P. 330, 196 C. 364. 

Moore v. Guajardo, 174 P. 92, 87 
C.A. 842. 

Ind.—Schafer v. Ort, 177 N.E. 438, 
202 Ind. 622—Buchanan v. Citi¬ 
zens' Nat. Bank, 139 N.E. 148, 198 
Ind. 154. 

Pic;rsol v. Hays, 47 N.E.2d 838, 
113 Ind.App. 214—Welter v. High¬ 
land Really Co., 177 N.E. 837, 98 
Ind.App. 97—Esslngton v. Bowman, 
121 N.E. 548, 69 Ind.App. 184—Es¬ 
slngton V. Thomas, 121 N.E. 544, 69 
Ind.App. 187—^Dunker v. Calahan, 
118 N.E. 16, 64 Ind.App. 624— 
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Henderson v. County Pub. Co., 107 
N.E. 296, 57 Ind.App. 414. 

N.J.—^Keehn v. Hi-Grade Coal & Fuel 
Co., 50 A.2d 454. 135 N.J.Law 62. 

8 C.J. p 1417 note 90. 

Omlssloa of facts 

The correctness of the conclusions 
of law upon the findings of fact will 
not be considered on appeal, where 
the statement of facts recited in ap¬ 
pellant's brief omits many material 
facts tending to support the conclu¬ 
sions. 

Ind.—Buchanan v. Citizens’ Nat. 
Bank, 139 N.E 148, 193 Ind 164. 

Oonolnsioas of law stated as findings 
of faot 

Where challenged findings were in 
fact conclusions of law, scope of re¬ 
view available to appellants was not 
limited or restricted by their failure 
to comply with rule requiring that 
challenged findings of fact be set 
forth verbatim in brief. 

Wash.—Grove v Payne, 288 P.2d 242, 
47 Wash 2d 461. 

73. Ind.—Zaharek v Gorrzyea, 159 
N.E. 691, 87 Ind App. 309, rehear¬ 
ing denied 161 NE. 683, 87 Ind.App. 
309. 

Legal effeot of Instrument insufll- 
olent 

That the brief set forth what the 
person preparing entry for the record 
conceived to be the legal effect of 
the verdict is ineuflflcicnt to satisfy 
the requirement that the verdict be 
set forth in the brief. 

Ind.—Zaharek v. Gorezyea, 161 N.E. 
683, 87 Ind App. 309. 

74. Ind.—Crittenberger v. State Sav¬ 
ings & Trust Co, 127 N.E. 662, 189 
Ind. 411. 

Wash.—Petition of City of Seattle to 
Acquire Certain Property in 
Moore’s Five Acre Tracts, 299 P.2d 
843—Parish v. Collins, 86 P. 657, 43 
Wash. 392. 

76. Wash.—Corbett v. Seattle Civil 
Service Commn., 73 P. 1116, 38 
Wash. 190. 

8 C.J. p 1418 note 93. 

7a CaL—Margosian v. Hammond 
Lumber Co.. 7 P. 2d 198, 119 CA. 
736. 
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evidence pertinent thereto the material evidence received on the trial,' or at 

To present the question as to the sufficiency of ”*■ 

the evidence to support the judgment, verdict, or “8* complained of.^* The brief must also contain 
findings, the brief must contain a statement of all a condensed recital of the evidence in narrative 


77. Cal.—^Petersen v. Murphy, 189 P. 
2d 49, 59 C.A.2d 628~-Nathan v. 
Locke, 287 P. 660, 108 C.A. 158, af¬ 
firmed 291 P. 286, 108 C.A. 168. 

Ind.—Colllns v. WUber, 89 N.E. 372, 
178 Ind. 861. 

Tex.—Stroud v. Palmer, 18 S.W. 844, 
66 Tex, 129. 

Vt.—^Davla v. Union Meeting House 
Soc., 108 A. 704, 98 Vt. 520. 

78. Ala.—Stanley v. Beck, 7 So. 2d 
276, 242 Ala. 674. 

Case V. O’Shields, 4 So.2d 202, 
30 Ala.App. 264. 

Arlz.—Pleasant v. Arizona Storage & 
Distributing Co., 267 P. 794, 34 
Ariz. 68. 

Ark.—Brookfield v. Brown, 180 S.W. 
2d 116, 207 Ark. 234—Loveland v. 
Purdy, 287 S.W. 999, 171 Ark. 1188 
—Ruble V. Helm, 21 S.W. 470, 67 
Ark. 304. 

Cal —In re Berry’s Estate, 233 P 330, 
196 C. 364—Sllverstln v. Kohler & 
Chase, 183 P. 461, 181 C. 61. 9 A.L. 
R. 1177. 

In re Palmer’s Estate, App., 302 
P.2d 629—Slovick v. James I. 
Barnes Const. Co., 298 P 2d 923, 142 
C.A.2d 618—Elliott V. Rodeo Land & 
Water Co., 297 P.2d 129, 141 C.A 2d 
404—Devers v. Greenwood, 293 P. 
2d 834, 139 C.A.2d 345—Smith v. 
Pellissier. 286 P.2d 66. 134 CA2d 
562—^McCosker v. McCo.sker, 266 P. 
2d 21, 122 C.A.2d 498—Morrell v. 
Clark, 234 P.2d 774, 106 CA2d 198 
—Goldring v. Goldring. 211 P 2d 
342, 94 C.A2d 643—RInker v Mc¬ 
Kinley, 149 P.2d 859, 66 C A 2d 109 
— Shaw V. McCaslin, 123 P 2d 102, 
60 C.A 2d 467—Skidmore v Tuo¬ 
lumne County, 96 P 2d 178, 35 CA. 
2d 625—Kelly v. Kelly. 18 P 2d 781, 
129 C.A, 336—Burns v. Ronaker Co., 
2 P.2d 408, 116 CA 139—Underhill 
V. Peter.son, 293 P. 861, 110 C A 221 
—Wilkinson v. Zumwalt. 291 P. 869, 
108 C.A. 603—Brown v. Brown, 286 
P. 1086, 104 C.A. 480—Wendt v. 
Stump, 283 P. 818, 102 C.A 794— 
Wendt V. Gates, 283 P. 812, 102 C.A. 
842—Irer v. Gawn, 277 P. 1063, 99 
C.A. 17—Marsh v. Marsh. 262 P. 
1071, 80 C.A. 752—Leo G McLaugh¬ 
lin Co. V. Phillips, 189 P. 788, 46 
C.A. 637—Eilers Music Co. v. Ma- 
the. 188 P. 1027, 46 C.A. 234—Wal- 
berg V. Underwood, 188 P. 264. 41 
C.A, 679—^Moore v. Guajardo, 174 
P. 92, 87 C.A. 342—Wong Ah Sure 
V. Ty Fook, 174 P. 64, 87 C.A. 466— 
Jones V. American Potash Co., 169 
P. 897, 86 C.A. 128—Emmett v. 
Coons, 167 P. 688, 84 C.A. 197, re¬ 
hearing denied 167 P. 890, 84 C.A. 
197—McKinnell v. Hansen, 167 P. 
887, 84 C.A. 76. 
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Conn.—Chapel-High Corp. v. Caval- 
laro, 106 A.2d 720, 141 Conn. 407. 

Ill.—^Hom V. J. O. Nessen Lumber 
Co., 236 I11.APP. 187. 

Md.—Gmurek v. Kajder, 101 A. 2d 
204, 203 Md, 437—Schwartzman v. 
Payne. 100 A.2d 23. 208 Md. 266. 

Mo.—State at Information of Dalton 
V. Taylor, App., 293 S.W.2d 12. 

N.M.—Gore v. Cone. 287 P.2d 229. 60 
N.M. 29—Hugh K. Gale Post No 
2182 Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P.2d 777, 
63 N.M. 58—Loveridge v. Loverldge, 
198 P.2d 444, 62 N.M. 363—Davis v. 
Campbell, 197 P.2d 430, 52 N.M. 272 
—Lea County Pair Ass’n v. Elkan, 
197 P.2d 228. 62 N.M. 260—Davies 
V. Rayburn. 183 P.2d 616, 61 N.M. 
309—Rltter-Walker Co. v. Bell, 123 
P.2d 381, 46 N.M. 126—Richards 
V Wright, 119 P.2d 102, 45 N.M. 638 
—Hobbs Water Co. v. Madera, 78 
P 2d 1118, 42 N.M. 373. 

Okl —Jackson v. Reynolds. 8 P.2d 
1041, 162 Okl. 213—Carignano v 
Box. 223 P 673. 97 Okl. 184—No¬ 
lan V. Clift. 221 P. 430. 97 Okl 100 
—Kaskaskia Live Stock Ins. Co. v. 
Harvey Bros., 219 P. 672, 93 Okl. 
107—Whitehead v. Whitehead, 217 
P. 374, 91 Okl 874—Collins v. Way. 
211 P, 1038, 88 Okl. 143—Galoob v 
Rock, 211 P. 73. 88 Okl 36—Skelly 
Oil Co. V, Globe Oil Co.. 200 P. 537. 
82 Okl 214—City of Chlckasha v. 
White, 146 P. 678, 46 Okl. 631. 

Pa—Bally v. Ramsey, 132 A. 712, 286 
Pa. 621. 

S D.—Fenton v. Vanbergen, 271 N.W. 
419, 66 S D. 92—Hirnlng v. Dunlap, 
266 N.W 882, 64 S.D. 414—Look- 
mon V. Evans, 238 NW. 341. 69 S 
D 128—Farmers’ & Merchants’ 
State Bank of Tripp v Doering, 
221 N.W. 373, 63 S.D. 508—Hanson 
v. Lambert. 219 NW. 892. 63 S D. 
34—Hilton v Cramer. 209 N.W 543, 
50 S.D. 274—Rasmussen v. Stan¬ 
field. 206 NW. 476, 49 S D. 120— 
Lien v. Thomson, 181 N.W. 916, 44 
S.D. 40—First Nat Bank v Cran- 
mer, 176 N.W. 881, 42 S.D. 404— 
McHenry v. Lintecum, 178 N.W. 
835, 42 S D. 228—Theo, Hamm 

Brewing Co. v. Huber, 169 N.W. 661, 
41 S.D. 164—McWald v. Darnell. 
168 N.W. 769, 41 S.D. 69—Denton 
V. Butler, 168 N.W. 1017, 37 S.D. 
444, affirmed 169 N.W. 397, 37 S.D. 
648—^Markus v. Poulson, 168 N.W 
406, 37 S D. 328. 

Tex.—Saldana v. Garcia, 285 S.W.2d 
197. 

Travelers’ Ins Co. v. Peters, Civ 
App, 8 S.W.2d 668, reversed on oth¬ 
er grounds. Com.App., 14 S.W.2d 
1007, set aside 17 S.W.2d 467, addi- 
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tional rehearing denied 18 S.W.2d 
590. 

Utah.—U. S. Building Sc Loan Ass’n 
V. Midvale Home Finance Corpora¬ 
tion, 44 P.2d 1090, 86 Utah 506, re¬ 
hearing denied 46 P.2d 672, 86 UUh 
622—Sandall v. Sandall, 198 P. 1003, 
67 Utah 150, IB A.L.R. 620 
Vt.—Sormani v. Christianson, 185 A. 

769, 100 Vt. 185. 

8 C.J. p 1418 note 1. 

Bsfersaos to prior brief 

Notwithstanding appellants, who 
asserted as error that findings of fact 
were not supported by substantial 
evidence, did not, on motion for re¬ 
hearing, Quote the evidence or refer 
to the transcript in support of the 
findings, court rule requiring state¬ 
ment of the substance of all relevant 
evidence with references to the tran¬ 
script was complied with by refer¬ 
ence to cross appellants’ original 
brief, so as to warrant review of the 
asserted error. 

N M.—Cullender v. Doyal, 105 P.2d 
326, 44 N.M. 491. 

Bsoltal of oompUanos 

(1) Sufficiency of evidence cannot 
be considered, in the absence of a 
statement in appellant’s brief that it 
contains all material evidence. 

S D —Farmers’ & Merchants’ State 
Bank of Tripp v. Doering, 221 N.W. 
373, 63 S.D. 608—Hanson v Lam¬ 
bert, 219 N.W. 892, 53 S D. 34—Hil¬ 
ton V. Cramer, 209 N.W 64.3, 60 S. 
D. 274—Rasmussen v. Stanfield, 206 
NW 476, 49 S.D. 120—Lien v. 

Thomson, 181 N.W. 916, 44 S D. 40 
—First Nat. Bank v. Cranmer, 175 
NW. 881, 42 S.D. 404—Theo Hamm 
Brewing Co. v. Huber, 169 N.W. 661, 
41 S.D. 164—Denton v. Butler, 168 
N.W. 1017. 87 S D 444, reheard 169 
N W. 397, 37 S.D 648. 

(2) A statement of the brief that 
the evidence set forth therein is “all 
the evidence, as we view it, that is 
material to the case," is sufficient to 
allow the consideration of the as¬ 
signment as to sufficiency of the evi¬ 
dence. 

SD—Markus v Poulson, 168 N.W. 
406, 37 SD. 828 

(3) Although the brief of appellant 
does not contain the recitals re¬ 
quired, the Bufl[lciency of the evidence 
must be considered where respondent 
admits the fairness of appellant’s 
statement of the facts. 

SD.—Wood V. McCain, 149 N W- 426, 
34 S.D. 644. 

(4) Where part of the evidence Is 
omitted, respondent, If he fails to 
show willful violation of the rules, 
should point out omitted evidence ho 
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fonn .80 as to-present the substance thereof clearly ^ and concisely,’* with clear and specific reference 


deems material, and If he fails to do 
so an assignment challenginff the suf- 
doiency of the evidence is properly 
considered. 

S.D.—McFarland v. Chicagro, M. & St. 
P. Ry. Co., 212 N.W. 493, 51 S.D. 
86 . 

(6) Where appellant’s brief appar¬ 
ently contains and is accompanied 
by a statement that it does contain 
all the material evidence, respondent 
cannot, by a bare denial of such 
statement, preclude the appellate 
court from considering the sufficien¬ 
cy of the evidence, but must comply 
with Court Rules, rule 7 (140 N.W. 
lx), allowing the respondent to 
make an additional statement; if, 
however, appellant's brief shows on 
its face that the statement that it 
contains all of such material evi¬ 
dence is untrue, then respondent may 
take advantage thereof without first 
setting out the evidence left out of 
appellant’s brief, or the court of its 
own motion may disregard the al¬ 
leged error based on the Insufficiency 
of the evidence. 

S.D.—Sweeney v. Hewett, 148 N.W. 
503, 34 S.D. 302. 

Kvldenoe of one party insulllolent 

Appellant has not met the require¬ 
ments of the statute by printing evi¬ 
dence favorable to him alone 
Cal—In re Palmer's Estate, App., 802 
P.2d 629—Slovick v. James I, 
Barnes Const. Co., 298 P.2d 923, 142 
C,A.2d 618—Mahar v. Goodspeed, 
86 P.2d 382, 30 C.A,2d 391—Marsh 
V. Marsh, 252 P. 1071, 80 C.A. 752. 

To show nature of finding 

The appellate court could not hold 
that findings for defendant in eject¬ 
ment were conclusions, where plain¬ 
tiffs brief did not set forth the evi¬ 
dence supporting the contention. 

Cal.—^Wendt v. Stump, 283 P. 318, 102 
C.A. 794—Wendt v. Gates, 283 P. 
312, 102 C.A. 342. 

Conflicting evidence idiown 

Where appellant’s brief presented 
no question of law but merely re¬ 
cited evidence which was not only 
conllicting but preponderated in favor 
of respondent, judgment for respond¬ 
ent was affirmed. 

Cal.—Hutt V. Corser, 20 P.2d 827, 217 
C. 606 

Xvldenoe snflloieiitly shown 

Cal.—^Wilkinson v. Zumwalt, 291 P. 
869, 108 C.A. 603. 

Ind.—Franklin Nat. Bank v. Kerlin, 

46 N.B.2d 368, 112 Ind.App. 641. 

Xvldenoe insufllolently ghown 
Ind.—First Nat. Bank of Ottawa v. 
Fraikin, 62 N.E.2d 874, 116 Ind. 
App. 245—^Pisarski v. Glowiszyn, 

47 N.E.2d 881, 113 Ind.App. 358— 
Union Ins. Co. of Indiana v. Glo¬ 
ver, 84 N.S.2d 934, 109 Ind.App. 816. 


79. Ala.— Limbaugh v. Comer, 90 So. 
2d 246. 

Mutual Life Ins. Co. of New 
York v. Danley, 5 So.2d 741, 80 Ala. 
App. 352, certiorari granted 5 So.2d 
743, 242 Ala. 80. 

Ind.—Shaddy v. Yount. 25 N.E.2d 450, 
217 Ind. 26—Schell v. Schell, 168 N. 
E. 594, 199 Ind. 643—Wagler v. 
State, 154 N.E. 6, 199 Ind. 33—Pin- 
gry V. Indiana Hydroelectric Pow¬ 
er Co., 161 N.E. 226, 197 Ind. 426— 
Wallace v. Shoemaker, 143 NE. 285, 
194 Ind. 419—Hill v. Taylor, 117 N. 
B. 930, 186 Ind. 680—Supreme Tribe 
of Ben Hur v. Kraft, 109 N.E. 403, 
183 Ind. 427. 

Shumaker v. Stultz, App, 131 N. 
E 2d 153—Gilkison v. Darlington, 
106 N.E 2d 473, 123 Ind.App 28— 
Getto V Getto, 73 N.E 2d 360. 117 
Ind.App. 623—Taylor Washing 
Mach. Co. V Schmucser. 16 N E.2d 
116, 105 Ind App. 392—Orange 
County Farmers’ Fire Ass'n v. Ben¬ 
nett. 13 NE.2d 310, 106 Ind.App. 6 
—Jones V. Railroadmen’s Bldg. & 
Sav. Ass’n, 12 N.E 2d 364, 104 Ind. 
App 682—Gray v. James. 194 N.E 
203, 100 Ind.App. 267—^Humphrey 
V. Pleasure Park Co., 187 N.E. 682, 
97 Ind.App. 692—McNeil v. Russel, 
185 N.E 343, 96 Ind App. 428— 
Givan V. Patrick, 184 N.E. 823, 96 
Ind.App 189—Heppe v. Heppe, 162 
NE. 293, 85 Ind.App. 39—Wilson v. 
Wilson, 149 N.E. 732, 83 Ind.App. 
690—Fowler v. Ball, 141 N.E. 64, 82 
Ind.App 167—Thomas v. Hennes, 
136 NE. 392, 78 Ind.App. 276— 
Pittsburgh, C, C, & St. L. Ry. Co. 
v Retz, 126 N.E. 424, 71 Ind.App. 
681—Town of Bloomfield v. West, 
121 NE 4, 68 Ind App. 668—John¬ 
son V. Brady, 109 N E. 230, 60 Ind. 
App. 566—Lyons v. Souder, 106 N.E 
611, 66 Ind App. 443. 

3 C J. p 1418 note 2. 

Furposs of rales requiring that, if 
question is on the sufficiency of the 
evidence, appellant’s brief shall con¬ 
tain a concise recital of the evidence 
in narrative form, was to enable su¬ 
preme court to determine from the 
briefs of counsel whether there was 
error in the trial court without ne¬ 
cessity of exploring the entire record. 
Ala.—Stanley v. Beck, 7 So 2d 276, 
242 Ala. 574. 

Suhstaaes of the svidsaos in narra¬ 
tive form and not the testimony of 
the witnesses should be given. 

Iowa.—In re Wiltsey’s Will, 109 N.W. 
776, 136 Iowa 430—Vial v. Larson, 
109 N.W. 1007, 132 Iowa 208. 

Good-faith effort 

(1) Where the briefs of appellant 
Indicate a good-faith effort to comply 
with the rules and show a substan¬ 
tial compliance, the sufficiency of the 
evidence is reviewable, although the 
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testimony of all the witnesses !■ not 
set out in narrative form. 

Ind.—Johnson v. Brady, 109 N.E, 230, 
60 Ind.App. 566. 

(2) Presentation of the entire rec¬ 
ord In the brief shows a good-faith 
effort to comply with the rule rela¬ 
tive to statement of evidence, and 
hence is sufficient. 

Ind.—Hill V. Taylor, 117 N.E. 980, 186 
Ind. 680. 

Oonolusloa of pleader 
Appellant's mere conclusion as to 
what the evidence shows is an insuf¬ 
ficient compliance with the court rule 
requiring a condensed recital of evi¬ 
dence in narrative form. 

Ind.—Johnson v. Johnson, 69 N.E.2d 
606, 117 Ind.App. 117—Givan v. 
Patrick, 184 N.E. 828, 96 Ind.App. 
189. 

Partial stateaieiit 

A partial statement of the evidence 
in brief, portions of which consist of 
the conclusions and opinions of coun¬ 
sel as to what the evidence estab¬ 
lishes, is insufficient. 

Ind—Thomas v. Hennes, 135 N.E. 302, 
78 Iiid.App. 275. 

Omission of svldanos 
Where the controlling question on 
appeal involves the sufficiency of 
the evidence to sustain an award, but 
appellant In its brief sets out only 
one of ten exhibits and the evidence 
of but two of ten witnesses, with 
but a bare reference to two others, 
and appellees decline to supply the 
deficiency, no question is presented 
on appeal. 

Ind —Sanders-Egbert Co. v. Getts, 
141 N E. 9, 80 Ind.App. 328. 
Omlssloa of Irrelevant evidence 
Appellants cannot omit evidence 
which they deem irrelevant from a 
condensed recital of the evidence in 
narrative form in their brief 
Ind.—Gray v. James. 194 NE. 203, 
100 Ind.App. 257—Humphrey v. 
Pleasure Park Co., 187 N.E. 682, 
97 Ind.App. 592. 

Omission of exhibits or documents 

A court rule, requiring a condensed 
recital of the evidence In narrative 
form In appellants’ brief, is not suf¬ 
ficiently complied with when exhib¬ 
its or documents admitted In evi¬ 
dence are omitted from such recital. 
Ind.—Alford v. Reid, 52 N.B.2d 867, 
222 Ind. 137. 

Sodders v. Jackson, 44 N.E.2d 
810, 112 Ind App. 179—Satterblom 
V. Wasson, 41 N.B.2d 674, 111 Ind. 
App. 877—Baxter v. Meyers. 16 N. 
B.2d 113, 106 Ind.App. 696—^Freund 
V. Dwyer, 199 N.E. 876, 101 Ind.App. 
639—Gray v. James, 194 N.E. 208, 
100 Ind.App. 267. 

l^aw of foreign juxlsdlotioB 
In the absence of evidence in ap¬ 
pellant’s brief, the appellate court 
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to the record and transcript where the evidence is 
set forth, as discussed infra § 1320, which should 
precede the propositions or points and the author¬ 
ities relied on to support contention.®® An argu¬ 
ment on the evidence does not meet the requirement 
of a statement of the evidence.®®*® 

Only the evidence material to the point at issue 
need be set out;®®!® evidence on a phase of the 
case which is not in dispute need not be set out.®®-!® 
The court will not search the record to ascertain 
whether or not evidence not incorporated or re¬ 
ferred to in the brief is sufficient to support the 
verdict or finding,®®*2® but will presume that the 
evidence is sufficient.®®*25 

Respondent should point out in his brief the evi¬ 
dence which he contends supports the judgment or 
verdict.®®-®® Ordinarily respondent need not sup¬ 


ply deficiencies in appellant's statement of the evi¬ 
dence,®®-®® but under the practice in some juris¬ 
dictions, where appellant fails to set out the evf- 
dence, appellee must do so or the judgment will be 
reversed,®®-^® and the rules may provide that appel¬ 
lant need not set forth the evidence in support of 
his contention that the evidence does not show a 
certain fact, but the burden is on respondent to 
present as much of the evidence as he claims does 
have that effect.®® ^® Under the practice in one 
jurisdiction, if respondent objects to appellant’s nar¬ 
ration of the evidence, appellant is required to set 
forth in the appendix to his brief in question and 
answer form the testimony he desires the court to 
read.®® ®® 

If the claim is made that the verdict is erroneous 
because it rests on evidence outside the issues in 


cannot presume what Is the law of 
Ohio governing a husband’s rights In 
his wife’s property and earnings. 
Ind.—Wilson v. Wilson, 149 N.E. 732, 
83 Ind App. 690. 

80. Ind—Thomas v. Hennes, 136 N. 
E. 392, 78 Ind.App. 275. 

80.5 NM—Cullender v. Doyal, 105 
P.2d 32G. 44 NM 491—'Cullonder 
V Doyal, 102 P 2d 1115, 44 N M. 378. 

80.10 Cal —Friend & Terry Dumber 
Co. V. Devine, 188 P. 1007, 46 C.A 
176. 

Necessity to abstract evidence 

Appellate court will not consider 
assignments requiring consideration 
of evidence not properly briefed, but 
will assume that the evidence author¬ 
ized the verdict. 

Ga—Attaway v. Odom, 144 S E. 146, 
38 Ga App. 351. 

80.15 S D —^McFarland v. Chicago, 
M. & St P. Ry. Co., 212 N.W. 493, 61 
SD. 86. 

80.20 Cal.—In re Palmer’s Estate, 
App., 302 P.2d 629—Burns v. Ren- 
aker Co . 2 P.2d 408, 116 C A. 139 
Ind—Getto v. Getto, 73 N.E.2d 360, 
117 Ind App 623. 

Md—Gmurek v. Kajder, 101 A.2d 204, 
203 Md. 437. 

N.M.—Sands v. Sands, 152 P.2d 399, 
48 N.M 468—Cullender v. Doyal, 
102 P.2d 1116, 44 N.M. 378. 

Appeal held on Judgment roll alone 
Cross appeal of parties not point¬ 
ing out In their brief or elsewhere 
wherein the evidence does not sup¬ 
port the trial court’s questioned find¬ 
ings, nor where the evidence touch¬ 
ing such findings may be found in 
the transcript, must be regarded as 
prosecuted solely on the Judgment 
roll. 

Utah.—^U. S. Building A Loan Ass’n 
V. Midvale Home Finance Corpora¬ 
tion, 44 P.2d 1090, 86 Utah 506, re¬ 


hearing denied 46 P.2d 672, 86 Utah 
622. 

Effect where respondent abstracts 
evidence 

Where a party contends there Is no 
evidence in the record to support the 
Judgment, but falls to abstract the 
evidence, and the defendant in error 
sets out In brief an abstract of evi¬ 
dence sufficient to support the Judg¬ 
ment, It will be affirmed without the 
supreme court examining the entire 
record to see whether the Judgment 
is clearly against the weight of the 
evidence 

Okl.—Turner v. Johnson, 207 P. 665, 
86 Okl, 196. 

Attorney’s fees 

Denial of attorney’s fees to stake¬ 
holder is not error, where the briefs 
pointed out no evidence to sustain 
Judgment therefor. 

Tex,—Texas Auto Co. v. Arbetter, 
Clv.App, 1 S W.2d 334. 

Excessive Judgment 
A Judgment will not be reversed as 
excessive, where no testimony indi¬ 
cating excess is pointed out in the 
brief. 

Tex—Mills V, Womack, Civ.App., 15 
S.W.2d 116, 

Judgment including wrong items 

Although the contention is made 
that the Judgment improperly 
awards plaintiffs Judgment against 
defendant for property which the 
record shows was sequestered by 
plaintiffs and was in possession of 
the sheriff by virtue of the writ, nei¬ 
ther party having replevied, the 
court of civil appeals is not required 
to make even a cursory comparison 
of the property sequestered with 
that enumerated in the Judgment, 
where the brief contains no facts 
established at the trial. 

Tex.—Evans v. Caldwell. Civ.App., 219 
S W. 612, dismissed for want of Ju¬ 
risdiction. 


80.25 Cal —Santos v. Scharz, 262 P. 
764, 87 C.A. 758. 

Okl.—Turner v. Bishop, 71 P.2d 1088, 
181 Okl. 61. 

80.30 Ala.—Braswell v. Malone, 78 
So.2d 631, 262 Ala 323. 

Tex.—Rubensteln & Son Produce v. 
State, Civ.App, 272 S W 2d 613, 
error refused no reversible error. 

80.35 Ind —Lindeman v. Lindeman, 
8 NE.2d 1004, 103 Ind App. 494— 
Humphrey v. Pleasure Park Co., 
187 N.E. 682, 97 Ind App. 692—Mc¬ 
Neil V. Russell, 186 N.E. 343, 96 
Ind App. 428—Glvan v. Patrick, 184 
N.E. 823, 96 Ind.App. 189. 

80.40 Conn —Smith v Housing Au¬ 
thority of City of Waterbury, 127 
A 2d 46, 144 Conn. 13—Baton v. Pot- 
vln, 104 A.2d 768, 141 Conn. 198. 

Beference to transcript 
Reference in appellee’s brief to 
portion of transcript of testimony 
on which appellee relied in support 
of questioned findings, without print¬ 
ing such portions in appendix to 
brief, was insufficient and reviewing 
court was under no duty to search 
transcript to find support for attack¬ 
ed findings 

Conn —Scott v. Furrow, 104 A.2d 224, 
141 Conn. 113. 

80.45 Okl.—Lane v. F. S. Miller 
Lumber Co., 222 P. 968, 101 Okl. 
14. 

Btatemeat that no svidsnee exists 

If appellant in good faith claims 
that there is no evidence whatever in 
support of a particular finding, a 
statement to that effect is sufilcient, 
on appeal by the alternative method, 
and the duty then devolves upon the 
respondent to point out the evidence. 
Cal.—Wong Ah Sure v. Ty Fook, 174 
P. 64, 37 C.A. 466. 

80A0 Md.— Butler v. Reed- Avery 

Co., 48 A.2d 486, 186 Md. 686, 
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th€ cause, the evidence claimed to be outside the is¬ 
sues must be indicated.®^ The failure of appellant 
to set forth the evidence so that the sufficiency 
thereof to support the findings is not presented does 
not prevent the court from considering the sufficien¬ 
cy of the findings to support the judgment.82 A 
party who claims the verdict is contrary to the law 
of the case must point out in his brief in what par¬ 
ticular this is true.®3 The brief must show that 
exceptions were taken. 

Nonsuit. Alleged error in granting or refusing a 
nonsuit will not be considered where the evidence 
introduced at the trial is not incorporated in the 
bricf.85 

Direction of verdict. In order to obtain a review 
of the trial court’s action in refusing to direct a 
verdict, the brief must contain the substance of all 
the evidence,®® and a brief which sets forth only the 
testimony most favorable to appellant and ignores 
the testimony favorable to appellee is insufficient.®^ 
However, it has been held that on review of a re¬ 
fusal to direct a verdict, the court must search the 
record although the briefs do not contain a state- 


6 C.J.S. 

ment of the facts,*^*® 

One seeking review of the direction of a verdict 
must set out the evidence or summarize it with ap¬ 
propriate references to the record.®^*^® Where the 
trial court directed a verdict, appellant who sets 
forth in his brief testimony sufficient to sustain ap¬ 
pellee’s pleas must also set out evidence sufficient to 
raise an issue regarding such pleas, and a mere 
statement that such evidence was introduced is not 
sufficient;®® nor is it sufficient where the brief 
docs not contain, if required by rule of court, a 
recital that it contains a statement of all the ma¬ 
terial evidence received upon the trial.®® 

§ 1319. - Statement Obviating Necessity 

for Examination of Record 

Under the rules in some Jurisdictions the brief must 
concisely state as much of the record as will make un¬ 
necessary any examination of the record itself. 

In some jurisdictions the rules of court expressly 
require that the brief set out a concise statement of 
as much of the record as will enable the court to 
pass on all errors assigned so that no examination 
of the record itself need be made.®® In California 


81 . Ind.—Miller v Haney. 116 N.E, 
21, 64 Ind App. 406. 

88. N.M—Henderson v, Texas-New 
Mexico Pipe Line Co., 181 P.2d 269, 
46 NM. 458 

S.D.—First Nat. Bank v. Cranmer, 175 
N.W. 881, 42 SD 404. 

83 . Okl —Shaw v Stevenson, 249 P. 
306, 119 Okl 182. 

84 . Ind.—Wagler v. State, 154 N.E. 
6. 199 Ind. 33. 

85 . Cal.—Wilson v. Atchl.son, T. & S. 
F. By. Co., 45 P.2d 372, 6 C.A.2d 735, 

N.C.—Allen v. Allen, 94 SE.2d 32.5, 
244 N.C. 446. 

Okl —Dunham v. Chemical Bank & 
Trust Co., 71 P 2d 468, 180 Okl 687. 

86. Md —Sunshine Laundry Corp. v. 
White, 80 A.2d 1. 197 Md 582. 

Mich.—Harley v. Hartford Fruit 
Growers’ & Farmers* Exch., 184 N. 
W. 507, 216 Mich 146. 

S.D.—Peterson v. Miller, 146 N W. 
685, 33 SD. 307. 

Utah— Corpus Juris Ssoundnm oitsd 
In Parry v. Harris, 72 P.2d 1014, 
1048, 93 Utah 317. 

87. Mo.—National Beflnin^r Co. v. 
Chandler, App., 71 S.W.2d 482. 

87.5 Mo—Christianson V. Metropoli¬ 
tan Life Ins. Co., App., 102 S.W.2d 
682. 

87.10 Iowa.—Lots v. United Food 
Markets, 283 N.W. 99, 225 Iowa 
1397. 

Mo.—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 84G. 

Okl.—Schroeder v. Sanford-Felt Inv. 
Co., 67 P.2d 601, 177 OkL 64, 


Tex—Dorsey v. Temple, Civ App., 103 
SW.2d 987, error dismissed. 

88. Tex—Harper v. Allen, Civ.App., 
38 S.W.2d 146. 

89. S D,—Malloy v. Chicagro, etc., R 
Co.. 148 NW. 698, 34 S D 330—Gii- 
flllan V. Schaller. 144 N.W. 183, 32 
SD 638 

Presumption 

It must be presumed that every 
fact was proved which was necessary 
in order to Justify the action of the 
trial court in directing the verdict, 
and the supreme court will only ex¬ 
amine the evidence to determine 
whether there was any substantial 
conflict therein. 

S.D—Malloy v. Chicago, M. & St, P. 
Ry. Co., 148 N.W. 698, 34 S.D. 330. 

90. Ind,—^Waters v. Perfect Circle 
Corp , 114 N.E 2d 436, 124 Ind.App. 
70—Witte V, Witte, 113 N.E 2d 166, 
123 Ind.App. 644—Esger v. Huff, 
81 N.E.2d 378, 118 Ind.App. 461— 
Mullahy v. City of Fort Wayne, 
179 NE, 663, 95 Ind.App. 229— 
StaulYer v. Spahr, 177^ N.E. 927, 93 
Ind.App. 26—Martin v. State, 177 
N.E. 354, 93 Ind.App. 26—Robert¬ 
son V. Sertell, 161 N.E. 669, 88 Ind. 
App. 691—Allen v. Allen, 147 N.E. 
810, 83 Ind.App. 20—Rayl v. Urm- 
ston Grain Co., 130 N.E. 126, 75 
Ind.App. 97—Whipple v. Cain, 127 
N.E. 283, 73 Ind.App. 285—Poole v. 
Martens, 127 N.E. 17, 73 Ind.App. 
190—Miller v. Berne l^rdware Co., 
116 N.E. 54, 64 Ind.App. 473— 
Chaney v. Wood, 116 N.E. 338, 63 
Ind.App. 687—Keeley v. Bradford, 
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113 N.E. 748, 62 Ind App. 6S3— 
Joseph V. Horodesky, 112 NE 629, 
62 Ind App. 1—Harrold v. Whistler, 
111 N.E 79, 60 Ind App. 504. 

Okl —Renfrew v. Ittleson, 236 P. 685, 
110 Okl. 109—Mires v. Hogran, 222 
P 986, 97 Okl. 130—Van Bibber v 
Hinton, 222 P. 967, 97 Okl. 140— 
Harbour v Harbour, 218 P. 681, 
92 Okl. 166—Welch v. Cotton. 170 
P. 1174, 67 Okl. 324—Finch v. Rose, 
169 P. 613, 45 Okl. 397. 

3 C J. p 14G9 note 28. 

Brief only considered 

Appellant’s brief must be so pre¬ 
pared that each Judge by a consid¬ 
eration of the brief alone, and with¬ 
out examining the transcript, may 
intelligently consider each question 
presented. 

Ind—Barker v. Central Building & 
Loan Ass'n, 182 N.E. 90, 94 Ind App 
680. 

Bsaroh of transcript unnecessary 

Alleged errors are not presented 
for review under a brief requiring 
the court to go to the transcript to 
get a satisfactory concept of alleged 
erroneous rulings. 

Ind.—State v. Hinds, 166 N.E. 764, 
200 Ind. 613. 

Statement In motion for new trial in- 
suAcient 

Questions, answers, objections 
thereto, and exceptions, appearing In 
appellant’s motion for a new trial 
as set out In his brief, but not else¬ 
where in his brief, are not a compli¬ 
ance with the rule requiring appel¬ 
lant’s brief to contain a concise state- 
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a party who appeals by the alternative method, un* 
der which method he brings the record up in type¬ 
written form, must print in his brief or in a sup¬ 
plement appended thereto such portions of the rec¬ 
ord as are necessary to illustrate the points made 
and to enable the court to determine those points 
without an examination of the transcript. 


APPEAL &EBROB §1319 

The requirements of the rule are complied with 
where the brief advises the court without difficulty 
of the questions involved in the appeal and of the 
facts out of which the questions arose only 
enough need be,®3 and only enough should be, print¬ 
ed to illustrate the points presented and to enable 
the court to determine those points.®^ A party is 


ment of as much of the record as 
presents the errors relied on. 

Ind.—Robertson v. Sertell, 161 N.B. 

669, 88 Ind App. 691. 

AttastUur clause of will 
The sufficiency of the attesting 
clause of a will cannot be reviewed 
where appellant’s brief does not con¬ 
tain a copy thereof. 

Ind.—Barrlcklow v. Stewart. 72 N.E. 

128. 163 Ind. 438. 

Nonezistenoe of appellant 

Where appellant's brief failed to 
show any motion, affidavit, or sug¬ 
gestion of its nonexistence as a cor¬ 
poration and a verified denial of the 
alleged nonexistence filed by appellee 
did not appear In appellant's brief, 
nor did the ruling of the court upon 
the question so presented appear, the 
question of lack of Jurisdiction of the 
trial court on account of the non¬ 
existence of the corporation was 
waived 

Ind—Pittsburgh, C, C. & St. L. Ry 
Co V Arnott. 135 N.E. 366, 80 Ind 
App. 40. 

91. Cal.—Bryant v. Kelly, 266 P. 817, 
203 C. 721—Hawley v. State Assur. 
Co., Limited, of Liverpool, England, 
187 P. 1, 182 C. Ill—Chandlee v. 
McCalla, 178 P. 709, 179 C. 678— 
Scott V Hollywood Park Co., 169 
P. 379, 176 C 680. 

Hawk V DeGoede, 66 P.2d 1251, 
13 C A 2d 239—Powers v. Board of 
Public Woks, 299 P. 673, 114 C A. 
119—Palmer v Medico Dental Bldg 
Corporation. 288 P 80, 105 C A. 603 
—Bailin v rhojnlx, 282 P 421, 102 
CA. 117—Filmor v. Davis. 266 P. 
985, 91 C.A. 195—Dickson v. Keeler, 
254 P. 919, 82 C.A. 94—Furlong v. 
Alexander, 243 P. 887, 76 C.A. 131— 
Stelneck v Coleman, 236 P. 962, 
72 C.A. 244—Hoyt v. Thomas, 196 
P 260, 60 CA. 329—Friend & Ter¬ 
ry Lumber Co. v. Devine, 188 P. 
1007, 46 C.A. 176—Eddy v. Stowe, 
186 P. 1024, 43 C.A. 789—Schaad v. 
Barceloux. 183 P. 716, 42 C.A 337— 
Gustafson v Wasson, 183 P. 352, 
42 C.A. 70—Schultheiss Bros. Co. v. 
Steinberg, 183 P. 347, 42 C.A. 73— 
Hammond v. Hazard, 180 P. 46. 40 
CA. 46—McLaren v. Hards, 178 P. 
332, 39 C.A. 104—Dutwiler v. Klunk, 
174 P. 919, 37 CA. 796—Greer-Rob- 
bins Co. V Pacific Surety Co., 174 
P. 110, 37 C.A. 540—California Sav¬ 
ings & Commercial Bank v. Canne, 
169 P. 395 (first case), 34 C.A. 768, 
rehearing denied 169 P, 895 (sec¬ 
ond case), 34 C.A. 768—^Beecham 


V. Bums, 168 P. 1061, 34 C.A. 804— 
Beecham v. Bums, 168 P. 1058, 84 
C.A. 754. 

Snhstanos of facts 

"All that the rules, as amended 
June 1, 1928. now require is that the 
substance of the facts relied upon as 
reversible error shall be printed, ‘par¬ 
enthetically referring to the line and 
page of the typewritten transcript for 
verification.’ " 

Cal.—^Wilkinson v. Zumwalt, 291 P. 

869, 870. 108 C.A. 603. 

Beproduotioa of rooord roqnixed 
In the absence of compliance with 
Code Civ Proc. § 968c, no statement 
of respondent in his brief may take 
the place of the reproduction of the 
record as required by such section, 
unless assented to by appellant. 

Cal.—Greer-Robbins Co. v. Pacific 
Surety Co, 174 P. 110, 37 C A. 540 
Beferanoe to transcript insnfflolent 
Cal —Powers v. Board of Public 
Works, 299 P. 673, 114 C A. 119— 
Gustafson v. Wasson, 183 P. 352, 
42 C A. 70—Schultheiss Bros Co v. 
Steinberg, 183 P. 347, 42 C A. 73— 
Pasadena Realty Co. v. Clune, 166 
P 1026, 34 C A. 33. 

Brief In which record printed 

(1) Formerly it was appellant's 
opening brief, and not his closing 
brief, in which, under Code Civ.Proc. 
S 953c, should be set out the portions 
of the record desired to be called to 
the court's attention. 

Cal—Gustafson v. Wasson, 183 P. 
352, 42 C.A. 70. 

(2) However, later cases constru¬ 
ing the same section as amended hold 
it is satisfied when briefs and sup¬ 
plements thereto present for con¬ 
sideration sufficient of the record to 
enable the appellate tribunal to pass 
upon the merits of the appeal. 

C^al.—PerelH-Minettl v. Lawson, 249 
P. 867, 199 C. 446. 

(3) Appending a supplement, 
largely devoted to the evidence, to 
appellant’s opening brief, was held 
sufficient compliance with code re¬ 
quirements as to printing the record 
in the brief. 

Cal.—Stenzel v. Kronlck, 256 P. 199, 
201 C 26. 

Prsjadloial error must appear 

To entitle appellant to reversal of 
appeal on a typewritten transcript, 
prejudicial error must appear in the 
portions of the record printed in his 
brief, notwithstanding respondent 
filed no brief. 


Cal.—Duisenberg-Wichman ft Co. v. 

Johnson, 7 P.2d 1081, 120 C.A. 227. 
Batters overooml&g respoadeat’s ooa- 
teation 

Where respondent prints some of 
the record or challenges appellant's 
statements concerning It, appellant 
should print in the brief matters re¬ 
lied on to overcome respondent's con¬ 
tentions. 

Cal.—Pllmer v. Davis, 266 P. 985, 91 
C.A. 196. 

Bospoadent need not supplement rec¬ 
ord 

If appellant fails to print sufficient 
to illustrate the points made, re¬ 
spondent need not supplement the 
record presented by appellant, but 
may rely on it as printed. 

Cal —McLaren v. Hards, 178 P. 832, 
39 C.A. 104. 

Computation of time 

Failure of appellants, complaining 
of the excesslvcness of the Judgment 
by erroneous computation of interest, 
to Include in the record the element 
of time, constituted noncompliance 
with the statute. 

Cal.—Furlong v. Alexander, 248 P. 

887, 76 C.A. 131. 

Brief held suffloleut 

A brief setting forth, in substance, 
complaint and demurrers, calling the 
court’s attention to paragraphs of the 
lease involved, and asking for a dec¬ 
laration of plaintiff's rights and du¬ 
ties, together with a citation of au¬ 
thorities, was held sufficient. 

Cal —Pacific States Corporation v 
Pan American Bank of California, 
292 P. 494, 210 C. 472. 

92. Ind.—Indiana Union Tract. Co. 
V. Heller, 89 N E. 419, 44 Ind.App. 
386. 

3 C J. p 1409 note 30. 

Without reference to record 

Appellant’s brief is sufficient if it 
is so prepared that any member of 
the court may know from it alone, 
without reference to the record, the 
exact question the court is called on 
to determine. 

Ind—Does v. Grand Rapids & I. R 
Co, 108 N.E. 174, 69 Ind.App. 271, 
rehearing denied 109 N.E. 411, 69 
Ind App. 271. 

93. Cal.—McAulifC y. McFadden, 183 
P. 870, 42 C.A. 606. 

94 . Cal.—Gill V. Johnson, 294 P. 
405, 110 C.A. 442—California Sav¬ 
ings ft Commercial Bank v. Canne, 
169 P. 895, (second case) 34 C%A. 
768. 
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not required to print in his brief portions of the 
record that are immaterial and have no bearings on 
questions presented.®^ Appellant's brief must dis¬ 
close what the judgment or decree was, and against 
whom and in whose favor it was rendered,®® what 
the issues were and how they were decided,®*^ and, 
although its omission is not fatal, should show the 
filing of an appeal bond.®® 

PrtBcipe and clerk*s certificate, although part of 
the record on appeal, need not be incorporated into 
appellant's brief,®® but a well prepared brief will 
contain it.^ 


§ 1320. — References to Record 

A statement In the brief of any maUer contained In 
the record must be supported by an appropriate refer¬ 
ence to the record. 

A statement in the brief of any matter contained 
in the record must be supported by an appropriate 
reference to the record.^*®® A statement of fact 
should be accompanied by an appropriate reference 
to the record showing a finding of the fact or proof 
of it.i'®® 

Reference must be made to the record by pages 
in verification of the statement of the case,® or in 


“Xt Is snfllolsiit to set forth in the 
brief the substance of the record, 
parenthetically referring to the line 
and page of the typewritten tran¬ 
script for verification. The nature of 
the action and substance of the 
pleadings may be stated in general 
terms, and only such portion of the 
pleadings need be printed in the brief, 
as may be necessary to an under¬ 
standing of the points raised.'* 

Cal.—Gill V. Johnson, 294 P. 40B, 406, 
110 C.A. 442. 

Olronmstaaoes control what must be 
printed 

It depends on the circumstances of 
the particular case whether or not 
the entire complaint and answer 
should be printed in the brief where 
It is claimed that the evidence is in¬ 
sufficient to support the finding or is 
irrelevant to the issues. 

Cal.—California Savings & Commer¬ 
cial Bank v. Canne, 169 P. 395, 34 
C.A. 768, second case 
98. Cal.—Friend & Terry Lumber Co. 

V. Devine, 188 P. 1007, 46 C.A. 176. 
Oonnter authority to material not 
presented 

On appeal from an order denying 
a motion to vacate a default judg¬ 
ment, failure of appellant to present 
in the opening brief an affidavit in 
support of the motion relieved re¬ 
spondent of presenting in his brief a 
counter affidavit. 

Cal.—Stelneck v. Coleman, 236 P. 962, 
72 C.A. 244. 

96. Ind.—Dorsey v. Amertcan Cen¬ 
tral Life Ins. Co.. 196 N.E. 120, 100 
Ind.App. 634—Mullahy v. City of 
Fort Wayne. 179 N.E. 563, 95 Ind. 
App. 229—Seibert v. City of Evans¬ 
ville, 149 N.E 90, 83 Ind.App. 446— 
Johnson v. Bebout, 108 N.E 967, 69 
Ind.App. 169. 

Immaterial error 

Although a memorandum of the or¬ 
der was entered as of one date and 
the briefs of appellant mentioned an¬ 
other date, appeal should not be dis¬ 
missed. respondent not being misled. 
Cal.—^Demons v. Huene, 265 P. 389, 89 
C.A. 748. 

97. Ind.—Orr v. Brown, 111 N.E. 1. 
184 Ind. 271. 


Presumption as to issue 

In an action for the purchase price 
of stock, where the defense was that 
the stock had not been delivered, the 
court on defendant’s appeal on a 
typewritten transcript from judgment 
for plaintiff had the right to assume, 
where defendant printed a copy of 
the complaint in his brief but failed 
to print an answer or state the issue, 
that the answer admitted the deliv¬ 
ery. 

Cal.—Tucker v. Scott, 186 P. 160, 181 
C. 734. 

98 . Ind.—Clemens v. Stoner, 126 N. 
E. 487, 73 Ind.App. 370. 

99 . Ind.—Paul v. Walkerton Wood- 
lawn Cemetery Ass'n, 184 N.E. 537, 
204 Ind. 693. 

1. Ind.—Clemens v. Stoner, 126 N.E. 
487, 73 Ind.App. 370. 

1.50 Cal.—Robison v. Hanley, 289 P 
2d 660, 136 CA.2d 820—Murfee v. 
Porter. 214 P.2d 543, 96 CA.2d 9. 
Iowa —Swensen v. Union Central Life 
Ins. Co, 280 N.W. 600, 225 Iowa 
428. 

Mo.—Linn Consol High School Diet. 
No 1 V. Pointer’s Creek Public 
School Dist No. 42, 203 S.W.2d 721, 
366 Mo. 798—Trieseler v. Helm- 
bacher, 168 S.W.2d 1030, 350 Mo. 
807. 

Bergerson v General Ins Co. of 
America, of Seattle, Wash., 148 S. 
W.2d 812, 235 Mo App. 806 
N.C.—Shepard v. La Grange Oil & 
Fuel Co.. 89 S E 2d 464, 242 N.C. 762. 
Ohio.—^Abercrombie v. Roof, 28 N.E. 

2d 772, 64 Ohio App. 365 
Or.—Bires v. Barney, 268 P.2d 120, 
203 Or. 107. 

Pa —Philadelphia Mf rs. Mut. Fire 
Ins. Co. V. Rose. 70 A.2d 316, 364 
Pa. 16. 

Vt.—Turner v. Bragg, 35 A.2d 366, 
113 Vt. 393. 

Wash.—Rettinger v. Bresnahan, 257 
P.2d 633, 42 WaBh.2d 631—Erick¬ 
son V. Edmonds School Dist. No. 
15, Snohomish County, 126 P.2d 276, 
13 Wash.2d 398—In re Peterson’s 
Estate, 123 P.2d 733, 12 Wa8h.2d 
686 . 


Argument as well as statement of 

facts should have specific page refer¬ 
ences to transcript. 

Mo.—Liddle v. Collins Const. Co., 283 
S.W.2d 474. 

Bef erenoes held sufficient 

Conn—Caplan v. Arndt, 196 A. 681^ 
123 Conn. 686, 119 A.L.R. 1037. 

Mo—Mauck v. Atchison, T. & S. P. 

Ry. Co., 154 S.W.2d 73. 

Tex—Traders A General Ins. Co. v 
Richardson, Civ. App., 144 S.W.2d 
420, error dismissed, judgment cor¬ 
rect—Texas Indemnity Ins. Co. v 
Godsey, Civ.App., 143 S.W.2d 639, 
error refused. 

1.55 Cal.—Brock v. Pouchy, 172 I' 
2d 945, 76 Cal.App 2d 363. 

NM—Cross V. Ritch, 297 P 2d 319, 
61 NM. 176—Gore v. Cone, 287 1’ 
2d 229, 60 N.M. 29—Ploeck v. Bu¬ 
reau of Revenue, 100 P 2d 226, 44 
NM. 194. 

Wash —Newton v. Pacific Highway 
Transport Co., 139 P.2d 725, 18 
Wash 2d 507. 

2 . Cal.—^Welk v. Sorenson, 178 P 
498, 179 C. 604. 

Ingram v. Higgins, 229 P 2d 38.5. 
103 CA.2d 287—Fox v. Erickson, 
222 P.2d 452, 99 C.A.2d 740— 

Pfingst V. Mayer, 208 P.2d 1002, 93 
CA.2d 265. 

Ind —Gross Income Tax Division v. 
W. B. Conkey Co., 88 NE.2d 663, 
228 Ind 343—City of Indianapolis 

V. Barthel, 141 N.E 339, 194 Ind. 
273, rehearing overruled 142 N.E. 
409, 194 Ind. 273. 

Branson v. Branson, 193 N.E. 686, 
100 Ind App. 81—Milburn v. Wag¬ 
goner, 180 N.E. 606, 94 Ind.App. 
247. 

Iowa.—Carlson v. Bankers Trust Co.,. 

60 N.W.2d 1, 242 Iowa 1207. 

Mo.—Linn Consol. High School Dist. 
No. 1 V. Pointer’s Creek Public 
School Dist. No. 42, 203 S.W.2d 721. 
356 Mo. 798. 

Shreve v. Zuvekas, App., 264 S. 

W. 2d 264—Gorman v. Kauffman, 
App., 188 S.W.2d 70. 

N.C.—Chamberlain v. Southern Dye¬ 
ing Co., 138 S.E. 128, 193 N.C. 849. 
Ohio.—In re Cohen’s Estate, App., 85 
N.E.2d 727. 
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support of the propositions asserted,* or to point | out alleged errors complained of,^ to the end that 


Okl.—Mlrea r. Hogan, 222 P. 986, 97 
Okl. 130. 

Or.—^Marshall v. Marshall, 223 P. 788, 
110 Or. 619. 

Tex.—Southern Casualty Co. v. Vat- 
ter, 278 S.W. 177, 116 Tex 148. 

Chasteen v. Clark, Civ.App., 77 
S.W.2d 306—Yandle v. Mundy, Civ. 
App , 22 S W.2d 983. 

Wls.—Klitzke v. Ebert, 12 N.W.2d 
144, 244 Wls. 226. 

Wyo.—Simpson v. Occidental Build¬ 
ing & Loan Ass’n, 19 P.2d 968, 45 
Wyo. 425. 

3 C.J. p 1409 note 36. 

Bnle not mere suggestion 

Court rules requiring a concise 
statement of facts at issue with ex¬ 
act references to pages of the record 
supporting them are more than sug¬ 
gestive and it is the duty of the mem¬ 
bers of the bar to comply with them. 
Ky—Jones v. Jones, 202 S.W.2d 746. 
306 Ky. 6. 

Beferenoe to transcript insaillcient 

A transcript as such never becomes 
a record in the supreme court, and 
references thereto In the brief are 
wholly useless 

S D.—Karlen v. Trebbic, 189 NW. 
519, 46 S.D. 670. 

Beoord in appellate court 

It is not good practice for appel¬ 
lant’s counsel to brief his case from 
copies of transcript and statement of 
facts on file in oiTlce of trial court 
clerk, without calling for record filed 
m appellate court, which is bound by 
such record In case of discrepancies 
or omissions 

Tex.—National Life & Accident Ins. 
Co V Patter.son, Civ App, 94 S.W. 
2d 189, error dismissed. 

Beferenceo in argument 

Appellant's brief was not fatally 
defective because of failure to refer 
in statement of facts to specific 
pages In transcript on which evi¬ 
dence set forth in statement could be 
found, where ample references there¬ 
to were made under heading “Argu¬ 
ment.” 

Mo—Splller v. Washington Nat. Ins. 
Co., 206 S.W.2d 681, 240 Mo.App. 
226. 

3. Tex.—In re Dromgoole’s Estate, 
Civ.App., 127 S.W.2d 977—Hicks v. 
Atlatl Royalty Corp, Civ App., 109 
SW.2d 1108—Threadgill v. Pagan, 
Civ.App., 64 S.W.2d 406—Insurance 
Co. of North America v. Mathers, 
Civ.App., 31 S.W 2d 1095—Lancas¬ 
ter V. Crosby, Civ.App., 263 S.W. 
646—Green v. Shamburger, Civ. 
App., 243 S.W. 601. 

Wash.—Bruce v. Bruce, 292 P.2d 1060, 
48 Wash.2d 229. 

4 . Cal. — Legg v. Teneycke, App., 301 
P.2d 604—Davia v. Stewart, 164 P. 
2d 447, 67 C.A.2d 416—Cummings 


V. Kendall, 107 P.2di 282, 41 C.A.2d 
649. 

Pla —^Hollingsworth v. Black, 82 So. 
848, 78 Pla. 126. 

Idaho.—Hurt v. Monumental Mercury 
Mining Co., 206 P. 184, 36 Idaho 
296. 

Ill.—Semrow v. Grohar, 36 N.E.2d 
762. 311 Ill App. 642—Alpe v. Supe¬ 
rior Coal Co., 208 Ill.App. 67—Wolf 
V. Ellison. 201 Ill.App. 188. 

Ind—Barksdale v. State, 147 N.E. 
765, 196 Ind 392—Princeton Coal 
Co V. Dorth, 134 NE. 276, 191 Ind. 
615, 24 A.L.R. 1471. 

Hauser v. Markwcll, 41 N.E 2d 
652, 111 Ind App 420—Martin v. 
Petgen, 11 N.E.2d 59, 104 Ind.App. 
308—Johnson v. Greenen, 188 N.E 
796, 98 Ind App. 612—Milburn v. 
Waggoner, 180 N B 606, 94 Ind 
App. 247—Senrich v. Carson, 176 N. 
E 874, 92 Ind App. 649—Poole v 
Martens, 127 NE 17, 73 Ind App 
190—Bray ton v. City of Rushville, 
120 NE. 48, 68 Ind App 238—Kai¬ 
ser V Adolph Witteklndt & Son, 
112 N.E 896. 62 Ind App. 171. 

Iowa —Rcdfleld v Boston Piano & 
Music Co, 160 NW 934, 178 Iowa 
1275 

Minn —Morhlenbrock v. Parke, Davis 
& Co, 169 N.W. 541, 141 Minn 154. 

Mo.—Schoenhals v Pahler, 272 S W. 
2d 228—Ambrose v M P. A. Co-op 
As.s’n of St Elizabeth, 266 S.W.2d 
647—Wipfler v. Basler, 250 S.W.2d 
982—Kleinschmidt v. Globe-Demo¬ 
crat Pub, Co. 165 S.W.2d 620, 350 
Mo 250, certiorari denied 63 S.Ct 
626, 317 US 701, 87 L Ed. 660— 
Mauek v. Atchison, T & S. P. Ry 
Co, 164 S.W.2d 73—City of St. 
Louis V. Central Institute for the 
Deaf, 149 SW.2d 790—Metropolitan 
Properties Co v. Rideout, 142 S.W. 
2d 1055, 346 Mo. 787—Jeck v. 

O’Meara, 122 S.W.2d 897. 343 Mo 
669—Grubbs v. Kansas City Pub¬ 
lic Service Co., 45 S W 2d 71, 329 
Mo. 390—Hunt v. Hunt, 270 S W. 
366, 307 Mo. 376—Nevins v. Gilli¬ 
land, 234 S.W. 818, 290 Mo 293. 

State at Information of Dalton v. 
Taylor, App, 293 S.W.2d 12—Mc- 
Parland v, St. Louis Cab Co., App, 
282 SW.2d 861—Standard Oil Co 
V. Nelson. App., 168 S.W.2d 176— 
Eveloff V. Cram, 161 S.W 2d 36, 236 
Mo.App. 1013—Miller v. Farmers 
Exchange Bank, App., 107 S.W.2d 
852. 

Neb.—Stroman v. Atlas Refining Cor¬ 
poration, 199 N.W. 26, 112 Neb. 187. 

N.M.—Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 

Ohio.—Myers v. Monda, App., 112 S E. 
2d 79—Short v. Beoddy, App., 110 
N.B.2d 488. 

Pa.—Garver v. Lightner, 119 A. 482, 
276 Pa. 401. 
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S.D.—O'Lein v. Wlneaburg, 210 N.W* 
560, 62 S.D. 8. 

Tex.-^afety Cas. Co. v. Bennett, Civ. 
App., 259 S.W.2d 696—Novlta Oil 
Co. v. Smith, Clv.App., 247 S.W.2d 
151—Eaton v. Husted, Civ.App., 163 

S.W.2d 439, affirmed 172 S.W.2d 
493, 141 Tex. 349—Federal Under¬ 
writers Exchange v. Woods, Civ. 
App , 140 S W 2d 286, error dismiss¬ 
ed by agreement—Butler v. .<Stna 
Cas. & Surety Co., Civ.App., 113 S. 
W.2d 971, error dismissed—Sover¬ 
eign Camp, W O. W., v. Rivera, 
Civ.App., 110 S.W.2d 1213—Vaughan 
V. West, Civ.App., 100 S.W.2d 160, 
error dismissed—Ellis v. Jefferson 
Standard Life Ins. Co, Civ.App., 99 
S W.2d 953, error dl.smissed—An¬ 
derson V. Welch, Civ App., 92 S.W. 
2d 1121, error dismissed—Towery 
V. Plalnview Building & Loan 
Ass’n, Civ.App., 72 S.W,2d 948— 
Hewitt V. Mays, Civ.App., 253 SW. 
610—Schaff V Pancher, Civ App., 
215 S W. 861—^Western Union Tele¬ 
graph Co. V McGaughey, Civ.App,, 
198 S W. 1084, modified on other 
grounds 198 SW. 1174, error re¬ 
fused—^^Vestem Indemnity Co. v. 
MacKechnie, Civ App., 185 S.W. 616. 
Vt —Huckabee v. Montgomery, 29 A. 
2d 810, 113 Vt 76. 

Wash —Barrinuevo v Barrlnuevo, 287 
P 2d 349, 47 Wash 2d 296. 

3 C J. p 1409 note 37. 

Great anmber of refereaoea 

Fact that purported errors would 
amount to great number of references 
and would be burdensome and cum¬ 
bersome docs not excuse appellant 
from pointing out errors In brief and 
referring to portions of record sup¬ 
porting alleged errors 
Cal.—Fox V. Erickson, 222 P.2d 462, 
99 C.A.2d 740. 

Beferenoe to printed abstract 

References to the record in argu¬ 
ment should be references to pages 
of the printed abstract. 

S D —Clancey v. Empey, 226 N.W. 
267, 66 S D. 291. 

Zndeflnlts reference Insniaclent 

(1) The reviewing court will not 
search the record for objections and 
exceptions not pointed out, except by 
reference to many pages of the tran¬ 
script. 

Vt—Town of Brattleboro v. Carpen¬ 
ter, 158 A. 73, 104 Vt. 168. 

(2) Although the brief gives the 
page of the transcript where the ex¬ 
ception may be found, it is not ade¬ 
quate briefing simply to state that 
the situation is the same as in the 
case of other exceptions the where¬ 
abouts of which in the transcript are 
not pointed out. 

Vt.—McAllister v. Benjamin, 121 A. 
263, 96 Vt. 476. 
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the court may understand the question presented 
without going beyond the assignment itself, and 
that the party objecting may be confined to the ob* 
jection taken at the time, which must have been 
stated specifically.^ 

The court need not search the record where a 
proper reference thereto is not made.® Thus to 
merit consideration the brief must set out, as dis¬ 
cussed supra §§ 1318, 1319, or reference must be 


made to the place in the record where found, of a 
proposed amendment for alleged error in refusing 
to allow it;7 of instructions for alleged error in 
giving or refusing to give them;® of an alleged 
improper argument;® of exceptions or assignments 
of error of evidence where a consideration there¬ 
of is necessary in determining the error alleged, 
as for alleged error in rulings on evidence,^* as 
in its admission or rejection,^® or on the question 


5. U.S.—Smith ▼. Simpson, Ind.Terr.. 
140 P. 712, 72 C.C.A. 92. 

8 C.J. p 1410 note 88. 

6. Ala.—^Morton v. Clark, 66 So. 408, 
10 Ala.App. 439. 

Ark.—Commissioner of Labor v. Ban¬ 
co Const. Co., 294 S.W.2d 336. 

Cal.—Keller v. Hiers. 239 P.2d 6. 108 
C.A.2d 424—^Metzenbaum v. Metzen- 
baum, 214 P.2d 603, 96 C.A.2d 197 
—^Humphrey v. Star Petroleum Co., 
293 P. 692, 110 C.A. 16—Troy v. 
Troy, 238 P. 143, 72 C.A. 757. 

Conn.—^Missionary Soc. of Diocese of 
Conn. V. Coutu, 69 A.2d 732, 134 
Conn. 676. 

Ind—Mackey v. State, 119 N.B. 711, 
187 Ind. 411. 

Williams v. Williams, 112 N E.2d 
306, 123 Ind App 496—Russell v. 
McKinstry, 86 N.E.2d 711, 119 Ind. 
App. 626. 

Iowa—Brown v. Gray, 180 N.W. 162, 
190 Iowa 262. 

Mo.—^Anderson v. Woodward Imple¬ 
ment Co., 266 S.W2d 819—City of 
St. Louis V. Central Institute for 
the Deaf, 149 S.W.2d 790. 

McFarland v. St. Louis Cab Co.. 
App., 282 S.W.2d 861. 

Nev.—State Bar of Nevada v. Mc- 
Cluskey, 71 P.2d 1046, 68 Nev, 114. 

N.J.—Precipio v. Insurance Co. of 
State of Pennsylvania, 187 A. 649, 
103 N J.Law 689. 

Okl.—Garrett v. Kennedy, 146 P.2d 
407, 193 Okl. 606. 

Tex.—Foster v. Christensen, Civ. 
App., 42 S.W.2d 460, reversed on 
other grounds, Cora.App., 67 S.W.2d 
246—Gulf, C. & S. P. Ry. Co. v. 
Bailey, Civ.App., 284 S.W. 232. 

Vt—Smith V. De Metre, 118 A.2d 346, 
119 Vt. 73—McAllister v. Benjamin, 
121 A. 263, 96 Vt. 476. 

Wis.—Lezala v. Industrial Commis¬ 
sion, 176 N.W. 238, 170 Wis. 632. 

7. Wash.—Standard Lumber Co, v. 
Eag-le Lumber Co., 114 P. 900, 68 
Wash. 114. 

8 . Ala. — ^Tennessee Coal, Iron & R. 
Co. V. Wright, 68 So. 839, 192 Ala. 
422. 

Cal.—McKeon v. Llssner, 228 P. 966, 
193 C. 297. 

Ill.—Crisler v. Zahart, 47 N,B.2d 642, 
318 Ill.App. 220. 

Pa.—Garver v. Lightner, 119 A. 482, 
876 Pa. 401. 

Tex.—^New Amsterdam Casualty Co. 


V. Luddeke, Civ.App., 72 S.W.2d 
942—Panhandle & S. F. Ry. Co. v. 
Morrison, Clv.App., 191 S.W. 138. 

3 C.J. p 1419 note 9. 

9. Cal.—Troy v. Troy, 238 P. 148, 72 
C.A. 757. 

Ill.—Semrow v. Grohar, 36 N.E.2d 
762, 311 Ill.App. 642. 

10. Fla.—Red Top Cab & Baggage 
Co, for Use and Benefit of Fon¬ 
taine. V. Dorner, 32 So.2d 321, 169 
Fla. 538. 

Mo.—Mission V, Goodson, 281 S.W.2d 
858. 

N.C.—Ausband v. Pack. 94 S.E 2d 836, 
244 N.C. 694—Cudworth v. Reserve 
Life Ins Co., 91 S E.2d 680, 243 N.C. 
584 

Vt—Mercler v. Holmes. 126 A.2d 790 
—McAllister v. Benjamin, 121 A. 
263, 96 Vt. 476. 

Befereaoe to bill of exoeptloas 

Where appellant’s propo.sltlon al¬ 
leging error was not set up l)y bill 
of exceptions in appellant’s brief, and 
no reference was made to the tran¬ 
script where the bill could be found, 
no error was pointed out. 

Tex.—Bony v. Gordon, Civ.App., 277 
S.W. 194. 

11. Arlz—Lazear v. Pendergrass, 4 
P.2d 386, 39 Ariz 111—L C. Jame.s 
Motor Co. V. Wetmore, 286 P. 180, 
36 Ariz. 382. 

Cal.—Henderson v. Cochran, 34 P.2d 
1071, 140 C.A. 113. 

Ill.—Lee V. Meredith, 249 Ill.App. 
274. 

Ind—Judah v. Goldsmith, 164 N.E 
496, 90 Ind App. 81. 

Iowa,—Wheeler v. Schllder, 167 N.W. 
634, 183 Iowa 623. 

Mass.—^Wlnthrop Products Corp. v. 
Elroth Co., 117 N.B.2d 157, 331 Mass. 
83. 

Minn—Cole v. Johnson, 149 N.W. 467, 
127 Minn. 291. 

Mo.—Guiterrez v. St. Joseph Light & 
Power Co., App., 294 S.W.2d 860. 
Neb—Johnson v. Nathan, 73 N.W.2d 
398, 161 Neb. 309—Shaw v. Alexan¬ 
der, 144 N.W, 907, 94 Neb. 774. 

Or.—Blres v. Barney, 258 P.2d 120, 
208 Or. 107. 

Tenn—Prichard Bros. v. Causey, 12 
S.W.2d 711, 168 Tenn. 63. 

Tex.—May v. Consolidated Underwrit¬ 
ers, Civ.App., 170 S.W.2d 296, error 
refused—Traders & General Ins. 
Co. v. Hill, Civ.App., 161 S.W.2d 
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1101—Bridwell v. Bernard, Civ.App., 
159 N.W.2d 981, error refused— 
Schlittler v. King, Civ.App., 81 S.W. 
2d 646—Yturria Town & Improve¬ 
ment Co. v. Ramirez, Civ.App., 292 
S.W. 296—CafErey v. Bartlett West¬ 
ern Ry. Co., Civ.App., 198 S.W. 810. 
Vt.—Ferris v. Patch, 126 A.2d 114— 
Smith v. De Metre, 118 A.2d 346, 
119 Vt. 78—Rice V. Press. 94 A.2d 
397, 117 Vt. 442—Turner v, Bragg, 
35 A.2d 866, 113 Vt. 393—Utley v. 
Town School Dist. of Woodbury, 9 
A.2d 117, 110 Vt. 622—Flint v. Da¬ 
vis, 8 A.2d 671, 110 Vt. 401—Zeno’s 
Bakery v. State, 166 A. 379, 105 Vt. 
370—Butler v. Favereau, 166 A. 1, 
106 Vt. 382—Bloomstrand v. Ste¬ 
vens, 166 A. 414, 104 Vt 1—Hough¬ 
ton V. Grimes. 161 A. 642, 103 Vt. 54 
—Travelers’ Ins Co. v. Evans, 143 
A. 290, 101 Vt. 260. 

Conduct of oouuBcl 

To present for review the action of 
the court as to the conduct of coun¬ 
sel, briefs must set out enough of 
the facts and of the evidence to which 
the argument related to make It clear 
that the discretion of court was abus¬ 
ed, and must indicate by reference to 
the pages of the transcript where 
the matters referred to may be found. 
Ind —Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 
522. 

12. Ind.—Allen v. Etter, 176 NE. 
286, 92 Ind.App. 297—Garman v. 
State, 173 N.E. 640, 92 Ind App. 
366. 

Iowa—^Mosher v. Snyder. 276 N.W. 
682, 224 Iowa 896. 

Mo.—Standard Oil Co. v. Nelson, App., 
168 S W.2d 176. 

N.M.—Montgomery v Karavas, 114 
P.2d 776, 45 N.M. 287. 

Tex.—Texas Employers' Ins. Ass’n v. 
Clark, Civ.App., 28 S W.2d 406. 

13. Ala.—Birmingham Elec. Co. v. 
Echols, 32 So.2d 874, 33 Ala.App. 
234, certiorari denied 32 So.2d 379, 
249 Ala. 689. 

Cal.—Harvey v. Harvey, 268 P.2d 
830, 124 C.A.2d 444. 

Colo.—McGovern v. Board of Com’rs 
of Adams County, 173 P.2d 880, 116 
Colo. 347. 

III.—Sorrels v. Springfield ConsoL R. 
Co., 216 Ill.App. 1—^Museum of 
Fine Arts v. Dlcus, 807 ULApp. 
889. 
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of its sufficiency to support the allegations of the 
complaint,or the judgment, verdict, or findings;^® 
or reference made to a statement of facts where 
the evidence is to be found or a concise state¬ 
ment made of the facts referring to the pages and 
lines of the abstract!'^ or transcript.^8 

Where no reference to the record is made in 
connection with a point or argument, the court may 
disregard the point or argument.^®*® An alleged 
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error i>ot shown by the record will not be consid- 
ercd. 18 ‘ 1 ® 

A brief is sufficient which clearly presents the 
points relied on for reversal with sufficient refer¬ 
ences to the record to enable the court to apply 
the facts without unnecessary labor in searching 
the record, even though the rules in some respects 
are not technically complied with.^* Where the 
court is required to read the entire record to deter- 


Ind.—McAdams v. State, 147 N.B. 764, 
196 Ind. 184—^Waahingrton Hotel 
Realty Co. v. Bedford Stone & Gon> 
Btruction Co., 143 N.E. 166, 195 Ind. 
128, motion denied 148 N.E. 405. 196 
Ind. 396—Kokomo, P. & W. Trac¬ 
tion Co. V. Kokomo Trust Co., 137 
N.E. 763, 198 Ind. 219—McMurran 
V. Hannum, 113 N.B. 238, 185 Ind. 
326. 

Plumb V. Terre Haute First Nat. 
Bank of Terre Haute, 64 N.E. 2d 
291, 114 Ind.App. 620—Barker v. 
Central Buildine: & Loan Ass'n, 182 
N.B. 90, 94 Ind,App. 661—Hyde v. 
Clift, 181 N.E. 632, 95 Ind.App. 298 
—Martin v. State, 177 N.E 364, 
93 Ind.App. 26—^Welter v. High¬ 
land Realty Co., 177 N.E. 337, 93 
Ind.App. 97—Davis v. Biddle, 166 
NE. 301, 89 Ind.App. 361—H C. 
Bay Co. v. Kroner, 149 N.E. 184, 
83 Ind.App. 641—Hutchens v. 
State, 146 N.E 413, 82 Ind App. 
408—Trick v Eckhouse, 146 N.B. 
687, 82 Ind.App. 196—Kaczmarczyk 

V. Dolato, 142 N.E. 416, 82 Ind. 
App. 437—Ogle v Colbert, 137 N.E. 
63, 79 Ind App. 13—Noble County 
Bank v. De Pew, 120 N.E. 606, 68 
Ind.App. 406. 

Iowa—Seizor v. Hoppel, 191 N W. 
796—Holt V. Marshall, 191 NW. 
294—Brown v. Gray, 180 N.W 162, 
190 Iowa 252—Wells v. Chamber¬ 
lain. 168 NW. 238, 186 Iowa 264. 
Mo —State ex inf. McKlttrick ex rel. 
Chambers v. Jones, 186 S.W 2d 17, 
353 Mo. 900—State ex rel. State 
Highway Commission v. Moore, 18 
S.W.2d 892, 322 Mo. 329. 

Southall V. Columbia Nat. Bank. 
App., 244 S.W.2d 677—State ex rel. 
State Highway Commission v. 
Cook, App., 161 S.W.2d 691—Jen¬ 
kins V. Wabash Ry. Co., 107 S.W. 
2d 204, 232 Mo App 438, certiorari 
denied Wabash R. Co. v. Jenkins, 
68 set. 139, 302 US. 787, 82 L Ed. 
670—Schaper v. Smith, App., 66 
S.W.2d 820—Rathbone v. Rathbun, 
App., 36 S.W. 2d 38—Adamack v. 
Herman, App., 33 S.W.2d 186. 

Neb.—^Kunkel v. Cohagen, 39 N.W.2d 
609, 161 Neb. 774—Edwards v. 

Hastings Distributing Co., 186 N. 

W. 980, 107 Neb. 621. 

Tenn.—State v. Rascoe, 178 S.W. 2d 
392, 181 Tenn. 43. 

Tex.—Parris v. Moore. Civ.App., 293 
S.W.3d 683, error refused no re¬ 


versible error—^Butterfield Sales 
Co. V. Armstrong, Civ.App., 278 S. 
W.2d 194, error refused no re¬ 
versible error—Sims v. Duncan, 
Clv.App., 196 S.W.2d 166, error re¬ 
fused no reversible error—Lang v. 
Harwood. Civ. App., 146 S.W. 2d 
945—Gulf, C. & S. P. Ry. Co. v. 
Graham, Civ.App., 176 S.W. 472. 
Vt.—Hoadley v. Hoadley. 89 A.2d 769, 
114 Vt. 76—Turner v. Bragg, 36 A. 
2d 366, 113 Vt. 898. 

3 C.J. p 1416 note 72. 

Exhibits 

U.S.—Hemphill Schools v. Conamls- 
sioner of Internal Revenue, C.C.A. 
9, 137 F.2d 961. 

14. Ill.—Wolverton v. Taylor, 64 III. 
App. 380, affirmed 42 NB. 49, 167 
III. 485. 

3 C.J. p 1418 note 4. 

15 . Cal —Shumaker v. Foster, 276 P. 
2d 876, 129 C.A.2d 216—Faeh v. 
Union Oil Co. of Cal., 236 P.2d 667, 
107 C.A.2d 163—Metzenbaum v. 
Metzonbaum, 214 P.2d 603, 96 C.A. 
2d 197 — Goldring v. Goldring, 211 
P.2d 342, 94 C.A.2d 643—Irer v. 
Gawn, 277 P. 1063, 99 Cal.App. 17. 

Idaho.—Hurt v. Monumental Mercu¬ 
ry Mining Co., 206 P. 184, 35 Idaho 
296. 

Ill.—Town of Western Mound v. Lop- 
er, 186 Ill.App. 60. 

Ind.—Northern Indiana Finance Co. 
V. Yakob, 13 NE.2d 313, 106 Ind. 
>^pp. 1 —Hudacko v. Parks, 178 N. 
E. 236, 94 lnd.App. 182. 

Mont.—Congdon v. Olds, 46 P. 261, 18 
Mont. 487. 

N’.M.—Cullender v. Doyal, 106 P.2d 
326, 44 N.M. 491—Cullender v. 

Doyal, 102 P.2d 1116, 44 N M. 378. 
Okl.—Nunn v. Spears, 42 P.2d 892. 
171 Okl. 329—Peters v. Wallace, 
260 P. 42, 127 Okl. 182. 

Tex.—Richards v. U. S. Cold Storage 
Co., 112 S.W.2d 446, 131 Tex. 148. 

Langford v. Pickens, Clv.App., 
288 S.W.2d 668, error refused no 
reversible error—Little Rock Fur¬ 
niture Mfg. Co. V. Dunn, Clv.App., 
218 S.W.2d 627, affirmed 222 S.W. 
2d 986, 148 Tex. 197—McDaniel v. 
Thompson, Clv.App., 196 S.W. 2d 
202, error refused. 

Utah.—In re Lavelle's Estate, 248 P. 
2d 372—^Adamson v. Brockbank, 
186 P.2d 264, 112 Utah 62. 

Vt—Kendall v. Borofsky, 111 A. 2d 
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261, 118 Vt. 862—Turner v. Bragg, 
36 A.2d 866, 118 Vt. 393. 

3 C.J. p 1418 note 97. 

Umitatioii. of role 
Where appellant contends In his 
brief that there is no evidence In the 
record to support the verdict and 
Judgment, the appeal will not be dis¬ 
missed on the ground that the brief 
does not refer to pages and portions 
of the record where the questions 
arise, and that it fails to refer by 
page or number to any specified tes¬ 
timony on which appellant relies for 
a reversal. 

Wyo.—^Boatman v. Miles. 190 P. 1002, 
27 Wyo. 44. 

16. Wash.—Drainage Diet. No. 2 of 
Snohomish County v. City of Ev¬ 
erett, 18 P.2d 63, 171 Wash. 471. 
88 A.L.R. 123. 

3 C.J. p 1418 note 98. 

17. Ill.—Le Roy State IBank v. J. 
Keenan's Banl^ 261 Ill.App. 441. 

Ind.—Smith V. Miller, 197 N.B. 892, 
209 Ind. 55. 

Clemens v. Stoner, 126 N.E. 487, 
73 Ind.App. 370. 

Iowa—Broughton v. Nicholson, 129 
N W. 814, 160 Iowa 119. 

18. Ind.—Gainski v. Bialka, 188 N. 
B. 323, 96 Ind.App. 264—Martin v. 
State, 177 N.E. 354, 93 Ind.App. 
26. 

18.5 Mo.—Collet v. Local Finance 
Co., 153 S.W.2d 123, 286 Mo.App. 
181 . 

Nev.—Henry McCleary Timber Co. v. 

Sewell, 292 P.2d 197. 

Tex.—Gowan v. Reimers, Clv.App , 
220 S.W.2d 331, error refused no 
reversible error. 

Vt.—Turner v. Bragg, 36 A.2d 366, 
113 Vt. 393—Gero v. John Han¬ 
cock Mut. Life Ins. Co., 18 A.2d 
154, 111 Vt. 462. 

Befloienoy cured by supplement to 

brief. 

Wyo.—Rafferty v. Northern Utilities 
Co., 278 P.2d 605, 73 Wyo. 287. 
18.10 Cal.—Nevada County v. Phil¬ 
lips, 244 P.2d 496, 111 C.A.2d 428. 

19. Ind.—Gray v. Miller, 106 N.E 2d 
709, 122 Ind.App. 681. 

Ky.—Stevens v. Coleman, 224 S.W. 

2d 149. 811 Ky. 813. 

Mo.—Pahler v. Schoenhals, 234 S.W. 
2d 681—Davis v. F. M. Stamper 
Co., 148 S.W.2d 766, 847 M? 761. 
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mine the question presented for review, the fail¬ 
ure of appellant's brief to make references to the 
transcript does not warrant dismissal of the ap- 
pcal.^^’5 Also, where there is only one error as¬ 
signed, and the transcript is very short, the appeal 
will not be dismissed for failure to comply with 
a rule requiring a brief to refer to the pages of the 
transcript for verification ;20 nor in some jurisdic¬ 
tions is it necessary for the brief to contain a ref¬ 
erence to the record for matter which is contained 
in the brief .21 

The reference to the record should be in the form 
and manner provided by the rules.2i-5 Where the 
brief refers to an exhibit, it should do so by an 
identifying name or symbol.^i io jf reference is 
made to a page of the record and it contains noth¬ 
ing in regard to the matter referred to, such ref- 
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erence is insufficient.** In Florida reference need 
not be made to the pages of the transcript or to the 
numbers of assignments of error in stating the 
questions involved.** 

§ 1321. RcBtatement of Errors Specified in 
Assignment of Errors 

Errors stated in the motion for new trial or the as¬ 
signment of errors, but not included In appellant’s brief, 
ordinarily will not be considered by the appellate court. 

In accordance with the general rules discussed 
infra § 1322, requiring the appellant's brief to speci¬ 
fy the errors and limiting review to the errors al¬ 
leged in the brief, errors stated in the assignment 
of errors,*^ or according to some,*® but not oth- 
er,26.5 authorities, in the motion for new trial, but 
not included in the brief as points relied on, will 


Felnberff v. New York Life Ins 
Co., 127 S.W.2d 82, 233 Mo.App. 
707. 

Tex.—Traders & General Ins. Co. v. 
Richardson, Clv.App., 144 S.W.2d 
420, error dismissed, judgment cor¬ 
rect—Lee V. Gilchrist Cotton Oil | 
Co.. Clv.App. 216 SW. 977. 

13sfsots onrsd by reply brief 
Mo.—Wilt V. Waterfleld, 278 S.W.2d I 
290. 

Costs 

Brief which included in the state¬ 
ment of the case a resume of evi¬ 
dence, and which contained no cita¬ 
tions to the record in portion narra¬ 
tive in character, was not in compli¬ 
ance with rule of supreme court, but 
when facts which were stated with¬ 
out citation were later repeated with 
proper citations, with result that no 
one was misled or subjected to seri¬ 
ous inconvenience, motion to strike 
would not be presently granted, but 
action on the infraction of the rules 
would be postponed until taxing of 
costs. 

Or.—In re Miller’s Estate, 269 P.2d 
624, 206 Or. 358. 

19.B Cal.—Bickford v. Lawson, 67 P. 

2d 708, 20 C.A.2d 733. 

Iowa.—Mosher v. Snyder, 276 N.W. 
682, 224 Iowa 896. 

Mo.—Felnberg v. New York Life Ins. 
Co., 127 S.W.2d 82, 233 Mo.App. 
707—Christianson v. Metropolitan 
Life Ins. Co., App., 102 S.W.2d 682. 

50. Wash.—^Hyatt v. Lewis, 65 P. 
217, 20 Wash 308. 

51. Wash.—Mondioli & Stewart v. 
American Bldg. Co., 146 P. 677, 83 
Wash. 584. 

8 C.J. p 1410 note 41. 

• ai.5 Fla.—Town of Howey-in-the- 
Hills v. Graessle, 36 So.2d 619, 160 
Fla. 638. 

Neb.—McCoy v. Cunningham, 4 N.W. 
2d 836, 141 Neb. 708. 


Vt—Flint V. Davis, 8 A.2d 671, 110 
Vt. 401. 

lengthy exhibit 

Under supreme court rule provid¬ 
ing that briefs shall contain specific 
reference to such parts of evidence 
as may be deemed material, supreme 
court is not required to examine 
lengthy exhibits without its atten¬ 
tion being called to the particular 
sentence or paragraph therein which 
is relied on. 

Vt—^Flint V. Davis, supra. 
ai.lO Or.—Rose v. Denn, 218 P.2d 
810, 188 Or. 1. 

82. Ala.—Tucker v. Graves, 88 So. 

40, 17 Ala App. 602. 

Tex.—Bony v. Gordon, Civ.App., 277 
S.W. 194. 

3 C.J. p 1410 note 39. 

23. Fla—Croft v. State, 144 So. 663, 
107 Fla. 724. 

24. Ala.—Wilson v. McClendon, 66, 
So.2d 924, 269 Ala. 382—Purvis v. 
Ennis, 61 So.2d 461, 268 Ala. 174— 
Yongue v. Yongue, 64 So.2d 677, 1 
266 Ala, 302—State v. Southland 
Hatchery, 45 So 2d 302, 263 Ala. 449 
—^Malone v. Protective Life Ins. 
Co., 188 So. 233, 237 Ala. 640. 

Craig V. Department of Indus. 
Relations, 47 So 2d 286, 36 Ala.App. 
877—Birmingham Elec. Co. v. Wal¬ 
den. 31 So.2d 762, 33 Ala.App. 762 
—Kirkland v. Neeley, 124 So. 116, 
23 Ala.App. 227, certiorari denied 
124 So. 117, 220 Ala. 48. 

Conn.—Bridgeport Hydraulic Co. v. 
Town of Stratford, 94 A.2d 1, 139 
Conn. 388. 

Dak.—^McCormack v. Phillips, 34 N. 
W. 39. 4 Dak, 606. 

Idaho.—Bloxham v. Robinson, 181 P. 

2d 189, 67 Idaho 369. 

Ind.—In re Wilson’s Guardianship, 
122 N.E.2d 628, 126 Ind.App. 108— 
Hughes V. State Bank of West Ter¬ 
re Haute, 117 N.E.2d 563, 124 Ind. 
App. 611—^Bernina: v. Scheuman, 40 
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N.E2d 1006, 111 Ind.App. 166— 
Jones V. Moise, 8 N.E.2d 99, 104 Ind. 
App. 390—Milburn v. Waggoner, 
180 N.E. 606. 94 Ind.App. 247—Fed¬ 
eral Union Surety Co. v. Schlosser. 
114 N.E. 876. 66 Ind.App. 199, re¬ 
hearing denied 116 N.E. 769. 66 
Ind.App. 199. 

Mich.—Nadolski v. Peters, 60 N.W. 
2d 744, 832 Mich. 182—Pierce v. 
Sayers, 296 N.W. 663, 296 Mich. 608 
—Laughlin v. Michigan Motor 
Freight Lines, 268 N.W. 887, 276 
Mich. 646. 

Mo—City of St. Louis v, Franklin 
Bank, 173 SW.2d 837. 361 Mo 688. 

Sigmund v. Lowes, App., 236 S. 
W.2d 14—Porter v. Flckenwlrth, 
App. 217 S.W.2d 738. 

N.C—Taylor v. Rierson, 185 S.E 627, 
210 N.C. 185—Hyatt v. McCoy, 140 
SE 807, 194 N.C. 760—Hill v. Am- 
an, 106 SE. 214, 181 N.C. 483 

Ohio.—Uncapher v. Baltimore & O. 
R. Co., 188 N.E. 663, 127 Ohio St. 
351. 

Tex.—Gelfand v. Heath, Clv.App., 124 
SW.2d 1017. 

3 C.J. p 1410 note 42. 

Brief should copy assigiiment of er¬ 
rors 

Fla.—Star Fruit Co. v. Eagle Lake 
Growers, 33 So 2d 858, 160 Fla. 130 
—Paris V. Bartfleld, 33 So 2d 713, 
160 Fla. 87. 

26. Ind.—Kublsiak v. Kubisiak, 31 
N.E 2d 656, 108 Ind.App. 664—Bro- 
kaw v. Brokaw, 187 N.E. 691, 97 
Ind.App. 607, 

Ky.—Treacy v. James, 274 S.W.2d 46. 

25.5 Mo.—Stid V. Mo. Pac. R. Co., 
139 S.W. 172, 236 Mo. 382. 

Setser V. St. Louis Public Serv¬ 
ice Co., App., 209 S.W.2d 746—Bra- 
shear V. Missouri Power & Light 
Co., 49 S.W.2d 639, 226 Mo.App. 
1160 

Neb.—In re Inda’s Estate, 18 N.W.2d 
37, 146 Neb. 179. 
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be considered to have been abandoned and will not 
be noticed, even though such errors were urged on 
oral argument, at least when respondent does not 
waive the point.^® Also, a point will be considered 
abandoned where, although it is mentioned in the 
brief with a statement that it will be referred to 
later, no subsequent reference is made to it.^^ This 
does not mean that the court will consider specifica¬ 
tions of error contained in the brief which are not 
included within the assignments of error.27-5 The 
necessity of an assignment of error to preserve a 
question for review is discussed supra § 1217 et 
seq, and whether the alleged error must be urged 
as a ground for a new trial to be preserved for ap¬ 
pellate review supra § 352 et seq. 

The general rule requiring restatement of errors 
is subject to the exception that a question as to the 
want of jurisdiction may be considered, even though 
it is not urged in the brief,28 and an appeal will 
not be dismissed for a noncompliance with the rules 
in this regard, where it is obvious that appellee has 
not been prejudiced thereby.29 The specifications 
in the brief need not be in the same order or in 
the same language as the specifications in the peti¬ 
tion in error.20 Also, an assignment of error which 
is not referred to in appellant’s brief either under 
the head of ‘Toints and Authorities,” or under that 
of “Argument,” but is referred to in that portion 
of the brief styled “Statement,” is deemed to have 
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been argued and is subject to consideration. 

In South Dakota appellant must disclose by his 
brief that each and every one of his assignments of 
error is based upon a sufficient specification of er¬ 
ror ;22 and the assignments of error in the brief 
must refer to the specifications of error supporting 
them and show where such specifications of error 
can be found in the record.23 If appellant prints 
the specifications of error in his brief, he should 
put in such brief only those upon which assign¬ 
ments are based.3* Although the statute requires 
service on respondents and a filing with the clerk 
of the circuit court of all'specifications of error, 
it is not necessary for the brief to state that the 
specifications were so served and filed, although a 
recital to that effect would not be improper.35 

In Texas j since the statute was changed so that 
assignments of error as such are dispensed with 
in the trial court, it is no longer necessary to base 
the errors pointed out in the brief on assignments 
of error duly filed in the trial court,36 but they may 
be presented in the first instance in appellant’s brief 
in the appellate court.37 

Prior to that time, however, assignments of error 
in the brief were required to correspond with, and 
be copies of, assignments of error filed in the trial 
court or with the assignments in the motion for a 
new trial.38 If the assignments of error filed as 
such in the trial court33 or the assignments of error 


26. Minn.—Dodgre v. McMahan, 63 N. 
W. 487, 61 Minn. 175. 

27. Ill.—McElroy v. Catholic Press 
Co., 98 N.E. 527, 254 Ill. 290. 

27.5 Fla —Citizens’ Nat Bank of 
Fernandina v. Florida Tie & Lum¬ 
ber Co.. 89 So. 139, 81 Fla. 889. 

Tex—Bowden v. Jones, Clv.App., 135 
S.W.2d 624, error dismissed, Judg¬ 
ment correct. 

28. Mo.—Tarkio v. Clark, 85 S.W. 
329. 186 Mo. 285. 

3 C.J p 1411 note 47. 

29. Mo—Sigmund v. Lowes, App., 
236 S W.2d 14. 

N.C—Wall V. Holloman, 72 S.B. 869. 
1B6 NC. 275. 

30. Okl.—Papoose Oil Co. v. Swin¬ 
dler, 221 P. 506, 95 Okl. 264. 

31. Ind.—Morgan v. Henry Brick Co., 
176 N.E. 237, 92 Ind.App. 478. 

8 C.J. p 1411 note 46. 

32. S.D.—Security Nat. Bank of Sis- 
seton. S. D. v. Crawford, 210 N.W. 
982, 50 S.D. 661—^Berke v. McCook 
County, 166 N.W. 985, 39 S.D. 679. 

Presumption as to snllloieuoy of spoo- 
Iftoatloas 

Where the printed record does not 
authorize the court to assume that 
the specifleations therein point out 


any error assigned, it can only as¬ 
sume that the specifleations were not 
Buffleient to support the assignments, 
and the assignments which should 
have been preceded by a speciflea- 
tion in the settled record will be dis¬ 
regarded. 

S.D —Berke v. McCook County, supra. 
Suflioieut speoifloation 
Every assignment of error is void 
unless the settled record contains a 
specifleation of error suffleient to give 
fair notice what particular alleged 
error would be presented as the 
ground of appeal. 

S.D.—Berke v. McCook County, su¬ 
pra. 

33. SD—O’Lein v. Wlnesburg, 216 
N.W. 550, 52 S.D. 8. 

34. S.D.—Bridenbaugh v. McElrath, 
152 N.W. 113, 35 S.D. 307. 

35. S.D.—State v. Pound, 148 N.W. 
778, 32 S.D. 492. 

36. Tex.—Stillman v. Hirsch, 99 S. 
W.2d 270, 128 Tex. 359. 

Gavin v. Webb, Civ.App., 99 S.W. 
2d 372, dismissed for want of Ju¬ 
risdiction 101 S.W.2d 217, 128 Tex. 
625—Central Surety & Insurance 
Corporation v. French, Civ.App., 72 
S.W.2d 699—Security Union Ins. 
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Co V. Reed, Civ App., 42 S W.2d 
494—Heatley v. W. P. Ponder & 
Sons, Civ.App., 40 S.W.2d 961. 

37. Tex.—Lamar-Delta County Levee 
Improvement Dlst No. 2 v. Dunn, 
Com.App., 61 S.W.2d 816. 

Ramsay v. Rouse, Civ.App., 68 S. 
W.2d 317. 

38. Tex—Dewees v. Nicholson, Civ. 
App., 182 S.W. 396—Stevens v. Mar¬ 
shall, Civ.App.. 178 S.W. 972—Or¬ 
tiz V. Walker, Civ.App., 167 S.W. 
831. 

3 C J p 1411 note 61 [a] (4). 

Xiiharal oonstmotlon 

Statutes and rules of court, pro¬ 
viding that assignments of error 
shall be copied in the brief, are lib¬ 
erally construed. 

Tox—Carrera v. Hines, Civ.App., 246 
S.W. 1057. 

Cross asslgnmeiit 

The rule applied to cross assign¬ 
ment in appellee’s brief. 

Tex.—Levy v. Engle Bros. Co., Civ. 
App., 192 S.W. 548. 

39. Tex.—Rowan v. Bender Motor 
Co., Com.App., 50 S.W.2d 802, con¬ 
formed to, Civ.App., 56 S.W.2d 1110 
—Moore v. Krenex, Com.App., 89 
S.W. 2d 828—Olguin v. Apodaca, 
Com App., 228 S.W. 166. 
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in the motion for a new trial^^ were not restated | in the brief as assignments of error or if assign* 


Beck V. Beck, Clv.App., 77 S.W.Sd 
910—Mineral Investingr Corporation 

V. Bishop Cattle Co., Civ.App., 49 S. 

W. 2d 532—Chauncey v. Kansas 
City, M. & O. Ry. Co., Clv.App., 82 

S. W.2d 369—Gladney v. Pate, Civ. 
App., 29 S.W.2d 794—Dawes v. Don¬ 
na Irr. Dist., Hldalero County, No. 
1, Clv.App., 26 S.W.2d 907—Forrest 

V. Moore, Clv.App.. 22 B.W.2d 1104 
—Yandle v. Mundy, Clv.App., 22 S. 

W. 2d 983—^Burke v. Wagner, Civ. 
App., 17 S.W.2d 118*—Cltliens' State 
Bank of Houston v. McMurrey, Civ. 
App., 16 S.W.2d 541—Rasmussen v. 
GHmes, Civ.App., 18 S.W.2d 969, 
affirmed, Com.App., 24 S.W.Sd 846 
—Rlslnger v. First State Bank of 
Abernathy, Clv.App., 12 S.W.2d 242 
—Lumbermen’s Reciprocal Ass’n v. 
Ryan, Civ.App., 299 S.W. 701—Kahl 

T. Porter, Clv.App., 296 S.W. 324— 
Oalbralth-Foxworth Lumber Co. v. 
Moore. Clv.App., 294 S,W. 606— 
Hamilton v. Express Pub. Co.. Civ. 
App.. 290 S.W. 808—^Wood v. Moers. 
Clv.App.. 289 S.W. 1017—First Nat. 
Bank v. Bolton, Clv.App., 288 S.W. 
269—Beech Hill Distilling Co. v. 
Tollvar, Civ.App., 288 S.W. 264— 
Wright V. Maddox, Clv.App., 286 S. 
W. 607—^United Chemical Co. v. 
Leathers, Clv.App,, 286 S.W. 918— 
Paris V. Estes, Clv.App., 283 S.W. 
629—^Humble Oil & Refining Co. v. 
Davis, ClvJLpp., 282 S.W. 930, modi¬ 
fied on other grounds, Com.App., 
296 S.W. 286—Bray v. City of Cor¬ 
sicana, C1V.APP., 280 S.W. 609— 
Martin ▼. Barnum. Clv.App., 278 S. 
W. 828—^Lewls v. Pitts, Clv.App., 
276 S.W. 478—Supreme Assembly 
of Modem Americans v. Mitchell, 
Civ.App., 276 S.W. 224—Bristol v. 
Chaa F. Noble Oil & Gas Co., Civ. 
App., 273 S.W. 946, reversed on oth¬ 
er grounds, Com.App., 283 S.W. 163 
—^Double V. Sawtell, Civ.App., 271 
S.W. 646—Schaff v. Stripling, Civ. 
App., 266 S.W. 264—Ford & Damon 
V. Flewellen, Civ.App., 264 S.W. 602, 
affirmed, Com.App., 276 S.W. 903— 
Seby V. Craven Lumber Co., Civ. 
App., 259 S.W. 1098—Gray v. Allen, 
Civ.App., 248 S.W. 684—Green v, 
Shamburger, Civ.App., 248 S.W. 601 
—First State Bank & Trust Co. of 
Taylor v. Blum, Civ.App., 239 S.W. 
1036—^Mason v. Gantx, Clv.App.. 226 
S.W. 436—Klbby v. Kessler, Civ. 
App., 226 S.W. 277, dismissed for 
want of Jurisdiction—Schkade v. 
Western Union Telegraph Co., Civ. 
App.. 216 S.W. 1113—Schaft v. Fan- 
cher. Civ.App.. 216 S.W. 861— 
Creom v. Groom, Clv.App., 214 S.W. 
786—^Holmes v. Tennant, Clv.App., 
211 S.W. 798, reversed on other 
grounds, Com.App., 231 S.W. 818— 
Evans v. Houston Oil Co. of Texas, 
Civ.App., 211 S.W. 606, reversed on 
other grounds. Com.App., 281 S.W. 
781—^Millers’ Mut Fire Ina Co. v. 


City of Austin, Civ.App.. 210 8.W. 
826—Chancelor v. Slaughter, Civ. 
App.. 210 S.W. 239—McKelvy v. 
Gugenhelm. Clv.App., 208 S.W. 767 
—Green v. Hall. Clv.App., 203 S.W. 
1175, affirmed, Com.App., 228 S.W. 
183—Jefferson v. McFaddin, Civ. 
App., 178 S.W. 714—^Dallam County 
V. S. H. Supply Co., Civ.App., 176 
S.W. 798—Chicago, B. & Q. R. Co. 

V. Wilson, Clv.App., 176 S.W. 619— 
Ennis & Dale v. Cator, Civ.App., 174 
8.W. 947—Martin v. Stlres, Civ. 
App., 171 S.W. 836—Bulloch v. Mis¬ 
souri, K. & T. Ry. Co. of Texaa, 
Clv.App., 171 S.W. 808—Coons v. 
Lain. Clv.App., 168 S.W. 981—Trin¬ 
ity & B. V. Ry. Co. V. Dodd, Civ. 
App., 167 S.W. 238. 

8 C.J. p 1411 notes 60. 61. 

BeoLiilreiiieat mandatory 

(1) The requirement that assign¬ 
ments of error be copied Into the 
brief Is mandatory, except as to fun¬ 
damental error. 

Tex.—Chauncey v. Kansas City, M. A 
O. Ry. Co., Civ.App., 82 S.W.2d 
869. 

(2) The proposition must be sup¬ 
ported by an assignment filed In the 
trial court and carried forward in de¬ 
fendant's brief. 

Tex.—O’Connor v. O'Shaughnessy, 
Clv.App., 288 SW. 842. 

Eotloe of objection to brief 
No notice of appellee's objections 
to the sufficiency of assignments of 
error Is required. 

Tex.—Perry Bros. v. McNeill, Civ. 

App., 189 S.W. 120, error refused. 
Failure to move to strike brief 
Appellees’ failure to file motion to 
strike appellant's brief does not cure 
a defect consisting of failure to copy 
assignments of error In the brief, 
precluding review. 

Tex.—Gladney v. Pate, Clv.App., 29 
SW,2d 794. 

Propositions not substitute 
Propositions stated in the brief 
cannot take the place of assignments 
of error not copied therein. 

Tex.—Paris v. Estes, Civ.App., 283 S. 

W. 529. 

Omission from some copies of brief 

Assignments of error, presented In 
some copies of the briefs, will be 
considered, although omitted, through 
stenographic error, from all copies. 
Tex.—Sparks v. Summers, Clv.App., 
289 S.W. 714. 

Cross assignment 

(1) Brief by appellee, not contain¬ 
ing cross assignments of error, pre¬ 
sented no question for review. 

Tex.—^First Nat. Bank v. Driver, Civ. 
App.. 81 S.W.2d 860. 

(2) Cross assignment of error will 
not be considered on appeal, where 
assignment is not brought forward 
in the brief and there is no proposi- 
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tlon based upon it, or points stated 
In the brief. 

Tex.—Robinson v. Cleveland State 
Bank, Clv.App., 282 S.W. 860. 

4M). Tex.—Finney v. Finney, Clv.App., 
164 S.W. 2d 263, error refused— 
Copeland v. Wahrenberger, Civ. 
App., 102 S.W.2d 476—Houston Belt 
A Terminal Ry. Co. v. Daldone, 
Clv.App., 62 S.W.2d 624—Kunt* v. 
Spence, Clv.App., 48 S.W.2d 413, re¬ 
versed on other grounds, Com.App., 
67 S.W.2d 264—Lawhom v. Kirk¬ 
patrick, Civ.App., 26 8.W.2d 658— 
Dryden v. Treat, Civ.App., 1 S.W. 2d 
769—Johnson v. Wiley, Clv.App., 
293 S.W. 837—Dunn v. Lamar Coun¬ 
ty Levee Improvement Diet. No. 1, 
Civ.App., 293 S.W. 284—Heldeman 
V. Stefano, Clv.App., 291 SW. 266 
—Scaling V. Bellevue Independent 
School Dlst., Clv.App., 285 S.W. 678 
—Chapman v. American Rio Grande 
Land A Irrigation Co.. Civ.App., 271 
S.W. 392—Speer v. Rushing, Civ. 
App., 178 S.W. 1012—W. H. Norris 
Lumber Co. v. Harris, Civ.App., 177 
S.W. 615. 

3 C.J. p 1412 note 63. 

Brief held snttolent 

(1) Appellant's brief will be con¬ 
sidered, although it contains no as¬ 
signments of error, where motion for 
new trial filed In the court below 
raised questions pre.sented by the 
appeal and the motion is copied in 
appellant’s brief. 

Tex—^Walker v. Amberg, Civ.App, 
284 S.W. 334. 

(2) Court would consider point al¬ 
though brief did not specifically di¬ 
rect attention of court to such error 
in compliance with rules of civil pro¬ 
cedure, where It was specified in mo¬ 
tion for new trial in conformity with 
the rules. 

Tex.—Dallas Ry. A Terminal Co. v. 
Walsh, Civ.App., 217 S.W 2d 127, 
error refused no reversible error. 

Adoption of grounds of motion for 
nsw trial as assignments 

(1) A brief adopting as assign¬ 
ments of error certain grounds of 
motion for new trial was sufficient 
compliance with the statute. 

Tex.—Southwest BituUthic Co. v. 
Dickey. Civ,App., 28 S.W.2d 264. 

(2) Assignments of error in motion 
for new trial may constitute assign¬ 
ments on appeal, but they must be 
brought forward In brief, and mere 
reference to them by number and by 
statement that they are errors as¬ 
signed in motion for new trial is not 
sufficient. 

Tex.—Copeland v. Wahrenberger, Civ. 
App.. 102 S.W.2d 475. 

(8) Assignment of error predicated 
on ground of motion for new trial 
was held Insufficient, where motion 
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ments of error in the brief were not restatements 
of assignments of error filed as such or in a motion 
for new trial in the trial court, they were not con¬ 
sidered. The object of the rule was to have pre¬ 
sented in the brief the identical assignments of er¬ 
ror filed in the lower court and copied into the rec- 
ord.^1 

The rule was subject to the exception that as¬ 
signments of error, even though not set out in the 
brief, were considered for the purpose of deter¬ 
mining whether respondent was entitled to dam¬ 
ages on account of the appeal having been taken 
only for delay.^® It was proper for the brief to 
omit assignments not relied on,^^ and only those 
included in the transcript were proper unless funda- 
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mental or occurring after judgment.*^ The as¬ 
signments of error in the brief were required to be 
literal or substantial copies of the assignments of 
error filed in the trial court as such or as grounds 
of a motion for new trial.^® They did not have to 
be letter-perfect,^® but reconstructed assignments 
were insufficient,^*^ and assignments in the brief 
which were not correct copies of assignments of 
error in the transcript or as they appeared in a 
motion for new trial were not considered.**® 

At one time the copying of assignments in the 
brief out of their regular order was not permissi¬ 
ble.*® They did not have to be brought forward 
into the brief under the name of assignments of 
error;®® but bills of exceptions were not proper as 


referred to was not incorporated in 
appellant's brief. 

Tex.—Copeland v. Wahrenberger, su¬ 
pra. 

mtlier motion or asstgnment proper 
Under statute, providing: that, 
when a motion for new trial has been 
tiled the assignments therein *'shall 
constitute the assignments of error, 
and need not be repeated." appel¬ 
lant’s brief need not present the as¬ 
signment In the motion for new trial 
where subsequent assignments died 
are copied, the statute being simply 
directory. 

Tex.—Harlan v. Acme Sanitary Floor¬ 
ing Co., Com.App., 231 S.W. 848— 
Temple Hill Development Co. v. 
Liindholm, Com.App., 231 SW. 821, 
conformed to, Ci\,App., 234 S.W. 
237—^Barkley v. Gibbs, Com App., 
227 S.W. 1099. 

Marvin v. Kennison Bros., Civ. 
App., 230 S.W. 831, 

41 . Tex.—^Wigglesworth v. Uvalde 
Live Stock Co.. Civ.App., 126 S.W. 
1180. 

42 . Tex.—Langholz v. Western Tan¬ 
ning Co.. Civ.App.. 29 S.W. 831. 

43 . Tex.—^Thomas v. Goulette, Civ. 
App., 12 aW.2d 829—Butler v. Ty- 
er, Civ.App.. 244 S.W. 1059. 

Where no asslgaments relied on 
The rule, providing that the brief 
shall contain verbatim copies of only 
such of the assignments of error 
filed in the trial court and reproduced 
in the transcript as are relied on in 
the appeal, is not applicable where 
none of the assignments filed In the 
trial court is relied upon, and in such 
case plaintiff in error Is not required 
to copy in his brief the assignments 
filed below. 

Tex.—Butler v. Tyer, supra. 

44 . Tex.—^Brazelton Lumber Co. v. 
Roberts, Civ.App., 263 S.W. 698. 

45 . Tex.—Clonts v. Johnson, 294 S. 
W. 844, 116 Tex. 489. 

Natkln Engineering Co. v. Aetna 


Casualty & Surety Co., Com.App., 
87 S W.2d 740. 

Beck V. Beck. Civ.App., 77 S.W.2d 
910—Houston Belt & Terminal Ry. 
Co. V. Daidone, Civ.App., 62 S.W.2d 
524—Knott V. Baldwin. Civ.App., 35 
S.W.2d 479—Rasmussen v. Grimes, 
Civ.App., 13 S.W.2d 959, affirmed, 
Com.App , 24 S.W.2d 346~Albritton 
V. Commerce Farm Credit Co., Civ. 
App., 9 S.W.2d 193, affirmed Com¬ 
merce Farm Credit Co. v. Albritton, 
Com.App., 17 S.W.2d 784—Boddy v. 
Petro, Civ.App., 260 S.W. 675—Mc¬ 
Farland V. Burkburnett-Harris Oil 
Co., Civ App., 228 S W. 571—Texas 
Electric Ry. Co. v. Crump, Civ.App., 
212 S.W. 827—Turner v. Turner, 
Civ.App., 195 S.W. 326—^Wentzell v. 
Chester, Civ.App., 189 S.W. 304, er¬ 
ror refused—Tennegkelt v. Galves¬ 
ton Electric Co.. Civ.App., 182 S.W. 
72—^Dawson v. Falfurrias State 
Bank, Civ.App., 181 S.W. 553—Brad¬ 
shaw v. Kearby & Kcarby, Civ. 
App., 168 S.W. 436. 

3 C.J. p 1411 note 51 [a] (5)-(7). 

▼erbatlm copies mmeoessary 

Assignments of error in the brief 
need not be verbatim copies of cor¬ 
responding grounds of motion for 
new trial. 

Tex.—^Ullmann, Stern & Krausse v. 
Rogers, Civ.App., 288 S.W. 1109. 

BeferoBoe to assignments by mun- 
ber 

Assignments of error could not be 
considered where they were referred 
to in appellant’s brief only by num¬ 
ber, without setting them out or 
stating what they contained. 

Tex.—San Antonio, etc., R. Co. v. 
Adams, 24 S.W. 889. 6 Tex.Civ.App. 
102 . 

Barlier rale 

The rule formerly required the 
brief of an appellant to present a 
literal copy of the assignments. 

Tex.—Shipp v. Cartwright. Civ.App., 
182 S.W. 70. 

8 C.J. p 1411 note 51 [a] (1). 
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43. Tex—Schaff v. Fancher, Civ. 
App., 215 S.W. 861. 

47. Tex.—Texas Blue Bonnet Oil Co. 

V. W. C. Jones Drilling Co., Civ. 
App., 228 S.W. 972—Schaff v. Fan¬ 
cher, C1V.APP., 215 S.W. 861—Waco 
Oil & Refining Co. v. Texas Refin¬ 
ing Co., Civ App, 207 S.W. 987— 
McAllen v. Wood, Civ.App., 201 S. 

W. 433, error refused—Progressive 
Oil Co. V. Crawford, Civ.App., 184 
S.W. 728—J. B. Farthing Lumber 
Co v. Illig, Clv.App., 179 S.W. 1092 
—National Live Stock Ins. Co. v. 
Gomillion, Civ.App., 174 S.W. 830. 

Bivision of assignment 

Division in the brief of assign¬ 
ment of error into several parts, 
each followed by separate proposi¬ 
tions and statements, was improper. 
Tex.—^McAllen v. Wood, Civ.App., 201 
S.AV. 433, error refused. 

Condensed assignment 

Assignments in a brief not purport¬ 
ing to be the same as those set up in 
the motion for new trial, but being 
condensed assignments, were consid¬ 
ered as waived. 

Tex.—Coons v. Lain, Civ.App., 168 S. 
W. 981. 

48. Tex.—^Vllblg v. Faison, Civ.App., 
296 S.W. 669—Kronkosky v. Kuhn, 
Civ.App., 269 S W. 1009—McKay v. 
Lucas, Civ.App., 220 S.W. 172— 
Mansfield v. Mansfield, Civ.App., 198 
S.W. 169—Holloman v. Black, Civ. 
App., 188 S.W. 973—Dixon v. Coop¬ 
er, Civ.App., 178 S.W. •696—Wat¬ 
son V. Patrick, Civ.App., 174 S.W. 
632—Galveston, H. & S. A. Ry. Co. 
V. Kellogg, Civ.App., 172 S.W. 183 
—Norton v. Lea, Civ.App., 170 S.W. 
267. 

49. Tex.—Petty v. City of San An¬ 
tonio, Clv.App.. 181 S.W. 224. 

50. Tex.—^Bankers’ Lloyds v. Sey¬ 
mour, Civ.App., 49 S.W;2d 608. 
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§§ 1321-1322 APPEAL & ERROR 

a3signments of error.^i 

:§ 1322. Specification of Errors 

a. In general 

b. Substantial compliance sufficient 

c. Effect of noncompliance 

d. Pleadings 

e. Admission and rejection of evidence 


f. Instructions 

g. Judgment, verdict, or findings 

a. In (General 

The brief mutt epeclflcally point out the errore relied 
on for reversal In the form and manner required by the 
statutes and rules of court. 

Appellant's brief must specifically point out the 
alleged errors which entitle him to a reversal.®^ 


51. Tex—Devlin v. Held Bros., Civ. 
App, 21 S.W.2d 746. 

52. Ala.—Knight v. Taylor Real Es¬ 
tate & Ins. Co., App., 83 So.2d 353. 
certiorari denied 83 So.2d 356. 263 
Ala. 699—Lamb v. City of Gadsden, 
70 So.2d 428. 37 Ala.App. 456— 
Wrought Iron Range Co. v. Pollard, 

67 So.2d 856. 37 Ala.App. 341— 
Christ V. Spizman, 35 So.2d 668, 33 
Ala.App. 686—Dalton v. Nelson. 163 
So. 467. 26 Ala.App. 549. 

<!al.—Scott V. Hollywood Park Co., 
169 P. 879, 176 C. 680. 

First Nat. Bank v. Stansbury, 5 
P.2d 13, 118 C A. 80. 

Colo.—Poor Children v. Maler, 261 P. 

2d 489. 128 Colo. 263. 

Conn.—Missionary Soc. of Diocese of 
Conn. v. Coutu, 69 A.2d 732, 134 
Conn. 676. 

Ill—Allen V. Fuller, 163 N.B. 676, 
832 Ill. 804. 

Plff V. Berreshelm, 86 N.E.2d 
411, 337 Ill.App. 668, affirmed 92 N. 

E. 2d 113, 406 Ill. 617—McDowell v. 
Gallatin County, 69 N.E.2d 369, 329 
IlLApp. 613—Cole v. Glasgow, 67 
N.E.2d 312. 329 Ill.App. 176—Trea- 
ger V. Totsch, 63 N.E,2d 719, 322 
Ill.App. 75—Stein v. Midway Chev¬ 
rolet Co., 42 N.E2d 125. 316 Ill. 
App. 105. 

Jnd.—Bryan v. Yoder, 71 N.E.2d 474, 
225 Ind 57. 

Underwood v. Ferguson. App., 133 
N.E.2d 673—National Life & Acci¬ 
dent Ins. Co. V. Williams, 8 N.E.2d 
408, 103 Ind.App. 437—Husk v. Ko¬ 
komo Steel & Wire Co., 121 N.E. 87, 

68 Ind App. 627—Kaiser v. Adolph 
Wlttekindt & Son. 112 N.E. 896, 62 
Ind.App. 171. 

Iowa.—Dondore v. Rohner, 276 N.W. 
886, 224 Iowa 1—In re Lunow's Es¬ 
tate. 261 N.W. 499, 220 Iowa 39— 
McQulllen v. Meyers, 233 N.W. 602, 
211 Iowa 388—^Woodard v. Security 
Ins. Co. of New Haven, Conn., 207 
N.W. 351, 201 Iowa 378—Redfleld 

V. Boston Piano & Music Co., 160 N. 

W. 934, 178 Iowa 1276—Roche v. 
Star Land Co.. 167 N.W. 212, 176 
Iowa 34. 

Ky.—^McCorkle v. Chapman, 205 S.W. 
682, 181 Ky. 607. 

Mich.—Couple-Gear Freight Wheel 
Co. V. Lake Shore & M. S. Ry. Co., 
163 N.W. 26, 196 Mich. 429. 

Jdo.—Schoenhals v. Pahler, 272 S.W. 
2d 228—Conser v. Atchison, T. & S. 

F. Ry. Co.. 266 S.W.2d 587, certiorari 


denied 76 S.Ct. 45, 848 U.S. 828, 99 
L.Ed. 663—State Mut. Life Assur. 
Co. of Worchester, Mass. v. Dis- 
chinger, 263 S.W.2d 894—Young v. 
Wheelock, 64 S.W.2d 950, 333 Mo. 
992, certiorari denied Wheelock v. 
Young. 64 S.Ct. 627. 291 U.S. 676, 78 
L Ed. 1064—^Mayberry v. Clark, 297 
S.W. 39, 317 Mo. 442—Squaw Creek 
Drainage Dlst. v. Hayes, 217 S W. 
20—Frick v. Millers' Nat. Ins. Co., 
213 S.W. 864, 279 Mo. 166—Cope¬ 
land v. Smith, 197 S.W. 348—Vahl- 
dick V. Vahldlck, 176 S.W. 199, 264 
Mo. 529. 

McFarland v. St. Louis Cab Co., 
App., 282 S.W.2d 861—Lewis v. 
Willingham. App., 274 SW.2d 814— 
State ex rel. P. W. Finger Roofing 
Co. V. Koch, App., 272 S.W.2d 22— 
Gorman v. Kauffman, App., 188 S 
W.2d 70—National Fire Ins. Co. of 
Hartford, Conn., v. Munger, App.. 
106 S.W,2d 10—Wood v. Consolidat¬ 
ed School Dlst. No. 13, App , 7 S.W. 
2d 1018—In re Poe’s Estate, App., 
272 SW. 704—Standard Computing 
Scale Co. V. Reames, App, 258 S 
W. 461—Hume v. Hathaway, App, 
249 S W. 421. 

Neb.—Van Wye v. Wagner, 79 N.W.2d 
281, 163 Neb. 206. 

N.J.—Shade v. Colgate, 67 A.2d 193, 
4 N J.Super 366, appeal dismissed 
69 A.2d 19, 3 N.J. 91. 

N.M.—Torres v. Thompson, 87 P.2d 
676, 43 N.M. 160. 

N.C.—Atlantic Coast Line R. Co. v. 
Beaufort County, 29 S E.2d 201, 224 
N.C. 116—^Ledford v. Tallas&ee 
Power Co., 138 S.E. 424, 194 N.C. 
98. 

N.D—Chaffee v. Edlnger, 151 N.W. 
223, 29 N.D. 537. 

Ohio.—Myers v. Monda, App., 112 N. 
E.2d 79. 

Okl.—Rourke v, Gerlach-Barklow Co., 
230 P. 901, 104 Okl, 239—Mires v. 
Hogan, 222 P. 986, 97 Okl. 130. 

Tex.—Le Master v. Fort Worth 
Transit Co., 160 S.W.2d 224, 138 
Tex. 612. 

Cruse V. Daniels, Civ.App., 293 
S.W.2d 616, error refused no re¬ 
versible error—Keahey v. Jones, 
Clv.App., 291 S.W.2d 767—Jonos v. 
Hortenstine, Clv.App., 291 S.W.2d 
761—De Busk v. Quest, Clv.App., 
290 S.W.2d 569, error dismissed— 
Crawford v. Continental Panhandle 
Lines, Inc., Clv.App., 278 S.W.2d 
666—Johnson-Sampson Const., Co. 
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V. W & W Waterproofing Co., 
Clv.App., 274 S.W.2d 926, error re¬ 
fused no reversible error—Wagley 

V. Fambrough, Clv.App., 163 S.W. 
2d 1072, affirmed Fambrough v. 
Wagley, 169 S.W.2d 478, 140 Tex. 
677—Lang v. Harwood, Clv.App., 
146 S.W.2d 946—Texas Indemnity 
Ins. Co. V. Godsey, Clv.App., 143 
S.W.2d 639, error refused—Central 
Power & Light Co. v. Heder, Civ. 
App., 133 S.W.2d 796—Sweatt v. 
Tarrant County, Civ App., 108 S.W. 
2d 700, error dismissed—^Ellls v. 
Jefferson Standard Life Ins. Co., 
Civ App., 99 S.W.2d 953, error dis¬ 
missed—Mineral Investing Corpo¬ 
ration V. Bishop Cattle Co., Civ 
App., 49 S.W.2d 632, affirmed 78 S. 

W. 2d 174, 124 Tex 387. 

Vt.—Parker v. Hoefer, 100 A.2d 434, 
118 Vt. 1. 

Va—Law v. Commonwealth, 199 S.E 
616, 171 Va. 449. 

3 C.J. p 1.329 note 39 [a] (4), p 1412 
note 64. 

Purpose of mle 

(1) The supreme court rule that 
appellant’s brief contain a short 
clear statement 6t errors is design('d 
to secure a clear, precise, and com¬ 
prehensive presentation of errors 
complained of. 

Iowa.—Siessegcr v. Puth, 234 NW. 
640, 211 Iowa 776. 

(2) Errors relied on for reversal 
required to be contained in appel¬ 
lant’s brief are for the benefit of the 
court and the opposing party. 

Iowa.—Bodholdt v. Townsend, 227 N 

W. 404, 208 Iowa 1350. 

(3) The rules of the supreme court 
as to briefs are designed to expedite 
the work by requiring attorneys to 
point out specifically the matters and 
things relied on as constituting prej^ 
udicial error of the trial court. 

Okl.—Stone v. Easter, 219 P. 653, 93 

Okl. 68. 

(4) The rule requiring a statement 
of errors relied on as the concluding 
paragraph of the statement of the 
case In the briefs is intended to ad¬ 
vise the court and counsel what the 
alleged errors relied on on appeal 
are and to limit the issues to the 
questions thus stated. 

Ill.—Swain v. Hoberg, 44 N.E. 2d 38, 
380 Ill. 442—Gyure v. Sloan Valve 
Co., 11 N.E.2d 963, 367 111. 489. 
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According to some authorities, this rule is manda- 
tory52*5 and jurisdictional ;52.10 but other authori¬ 
ties do not regard the matter as jurisdictional.B2.i6 

The brief must specify the errors in the form 
and manner required by the rules.B2.20 Under some 


statutes and rules of court no precise form is pre¬ 
scribed for their statement.B3 Under the statutes 
and rules which prevail or have prevailed in various 
jurisdictions, the errors must be specified in the 
brief by assignments of error ;B^ but under other 


**Xt U thm 6XLtj of appollMLts to 
show by their brief reversible error.** 
Ind.—Bray v. Tardy, 105 N.B. 772, 
773, 182 Ind. 98. 

Bofereflioo to traasorlpt iasnAoient 

Bxceptions briefed only to the ex¬ 
tent of referring to pagres of tran¬ 
script where it is said they can be 
found, and the point of several ex¬ 
ceptions ascertained, are not so 
briefed as to brings them before the 
supreme court for review. 

Vt.—Barclay v. Wetmore & Morse 
Granite Co., 110 A. 1, 94 Vt. 227. 
Bevisw on the pleadinira 

The court rule requiring a brief 
statement of errors relied on for 
reversal should be complied with 
even though case is before reviewing 
court on the pleadings. 

Ill.—Joyce V. Blankenship, 77 N.B.2d 
326, 399 Ill. 136. 

Breat number of errors 

Fact that purported errors would 
amount to great number of refer¬ 
ences and would be burdensome and 
cumbersome does not excuse appel¬ 
lant from pointing out errors in 
brief and referring to portions of 
reifiord supporting alleged errors 
Cal —Pox V. Erickson, 222 P.2d 462, 
99 CA.2d 740. 

Appellant cannot shift burden to 
respondent 

An appellant is not permitted to 
evade or shift his responsibility by 
brief which is more challenge to 
respondents to prove that court was 
right and which is an attempt to 
place on reviewing court burden of 
discovering any weakness in argu¬ 
ment of respondents. 

Cal —In re Palmer’s Estate, App., 
302 P.2d 629. 

Beacons of appeal 

An appellant in complying with 
the rule requiring him to specify 
what reasons of appeal will be pur¬ 
sued on the brief and in argument 
is not required to reprint his reasons 
of appeal in extenso, the better prac¬ 
tice being to identify the reasons 
which will be pursued by their num¬ 
bers. 

Conn.—^Wells v. Active Automobile 
Exch., 121 A. 883, 99 Conn. 623. 
52.5 Ohio.—City of Columbus v. 

Balzan. App, 49 NE.2d 692. 

Tex.—Texas & P. Ry. Co. v. Leach. 

Clv.App., 106 S.W.2d 836. 

52.10 Tex.—Chasteen v. Clark, Civ. 
App., 77 S.W.2d 306-r-Pure Oil Co. 
v. Pope, Civ.App, 76 S.W.2d 176. 
52.15 Ill.—Swain v. Hoberg, 44 N.B. 
2d 88. 880 Ill. 442. 


Stein V. Midway Chevrolet Co., 
42 N.E.2d 126, 316 Ill.App. 106. 

52.20 Colo—Allison v. Heller, 289 
P 2d 160, 132 Colo. 416. 

Ill.—Pape V. Paretl, 42 N.E.2d 861, 
316 Ill.App. 1. 

Ind.—Letz Mfg. Co. v. Public Serv¬ 
ice Commission of Indiana, 4 N.B. 
2d 194, 210 Ind. 467. 

Iowa—Stewart v. Hilton, 77 N.W.2d 
637. 

Mo—Banks v. St. Louis Cab Co., 
App., 271 S.W.2d 195—Myers v. 
Union Electric Light & Power Co., 
125 S.W.2d 960, 233 Mo.App. 780. 
Tex—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489. 

Jones V. Hortenstlne, Clv.App., 
291 S.W.2d 761—Commercial Credit 
Co. v. Williams, Clv.App., 87 S.W. 
2d 499—Pelton v. Allen Inv. Co., 
Civ App., 78 S.W.2d 272—State 
Teachers* Mut. Life Ins. Co. v. 
Mims, Civ App., 74 SW.2d 649— 
Burns v. J, B. Colt Co., Clv.App., 
74 S.W.2d 166—Central Surety & 
Insurance Corporation v. French, 
Civ App, 72 SW.2d 699—Rutt v. 
Cravens, Dargan & Co., Clv.App., 
72 SW.2d 312. 

Wash —^Wood v. Washington Nav. 
Co., 95 P.2d 1019, 1 WaBh.2d 824. 

Power of court 

Under Const, art 6 5 4, declaring 
that in an action at law, the supreme 
court shall constitute a court for the 
correction of errors, etc., the su¬ 
preme court has power to exact that 
errors shall be pointed out in some 
way that it may know what correc¬ 
tion it is called on to make. 

Iowa —Hcdfleld v. Boston Piano & 
Music Co., 160 N.W. 934, 178 Iowa 
1276. 

Exceptions Inadequately briefed 

Where appellant recited twelve ex¬ 
ceptions and stated that he relied 
upon all of them but no error was 
pointed out and no attempt made to 
assist the court in finding error, the 
exceptions are too inadequately 
briefed to require attention. 

Vt—Drown v. Oderkirk, 96 A. 11, 89 
Vt. 484. 

53. Iowa—Redfleld v. Boston Piano 
& Music Co., 160 N.W. 934, 178 
Iowa 1276. 

Particular language 

Rule requiring a brief statement 
of the errors does not require the 
use of any particular language. 

Ill—^Moore v. Monarch Distributing 
Co., 32 N.B.2d 1019, 309 Ill.App. 
339. 


54. Ariz.—Bender v. Bender, 64 P.2d 
818, 49 Ariz. 72. 

Ill.—Bender v. Alton R. Co., 1 N.B. 

2d 108, 284 Ill.App. 419. 

Ind.—Branson v. Branson, 198 N.B. 
686, 100 Ind.App. 81—McBride v. 
State ex rel. McKinley, 186 N.B. 
388, 97 Ind App. 305. 

Iowa.—^Prudential Ins. Co. of Amer¬ 
ica v. Burns, 273 N.W. 846, 223 
Iowa 714—In re Rhodes* Estate, 
267 N.W. 679, 221 Iowa 821. 

Mo.—Thombrugh v. Hall, 263 S.W. 
146—Lanphear v. Masonic Sanita¬ 
rium and Training School Co., 263* 
S.W. 146—Standard Computing 
Scale Co. v. Reames, 268 S.W. 
461—Big Tarklo Drainage Dlst. v. 
Peters, 220 S.W. 874. 

Brown v. Dawes, App., 76 S.W. 
2d 714—Galbreath v. Galbreath, 
App., 24 S.W.2d 202—^Hughes v. 
Stacey, App., 7 S.W.2d 780. 

Neb—^Armer v. Omaha & Council 
Bluffs St. Ry. Co., 44 N.W.2d 640, 
163 Neb. 352—Hoesly v. Depart¬ 
ment of Roads and Irrigation, 9 N. 
W.2d 623, 143 Neb. 387—Joyce v. 
Tobin, 253 N.W. 413, 126 Neb. 373— 
Lewis v. Rapid Transit Lines, 252 
N.W 804, 126 Neb. 168—Western 
Brick & Supply Co. v. Mid-West 
Const. Co., 162 N.W. 636, 101 Neb. 
254. 

N.C.—Bailey v. Roberts, 181 S.E. 764, 
208 N.C. 632. 

Okl.—Ball v. Hall, 161 P. 778, 62 Okl. 
62. 

Or.—McPherson v. State Industrial 
Accident Commission, 127 P.2d 844, 
169 Or. 190—De Armond v. Fen¬ 
wick, 272 P. 893, 127 Or. 609. 

S.D—Gold Medal Dairy Co. v. Lang- 
enfeld, 249 N.W. 816, 61 S.D. 488— 
Clark V. Gold Bros. Sec. Co, 244 
N.W. 346, 60 S.D. 297—O’Lein v. 
Winesburg, 216 N.W. 660, 62 S D. 
8—Security Nat. Bank of Sisseton, 
S. D. V Crawford, 210 N.W. 982, 60 
SD 661—Halverson v. Glass, 164 
N.W 444, 36 SD 226—In re Elec¬ 
tion of Directors and Officers of 
Cumberland Min. & Mill. Co., 153 
N.W. 761, 36 S.D. 600. 

Tex—Stillman v. Hirsch, 99 S.W.2d 
270, 128 Tex. 369. 

Lamar-Delta County Levee Im¬ 
provement Dist. No. 2 V. Dunn, 
Com.App., 61 S.W.2d 816, followed: 
in Lamar-Delta Levee Improve¬ 
ment Dlst. No. 2 V. Gordon, Com. 
App, 61 S.W.2d 817, 818. 

Kelley v. Neal, Civ.App., Ill S. 
W.2d 1122, error dismissed—^An¬ 
derson V. Welch, Clv.App., 92 S.W. 
2d 1121, error dismissed—R. B. 
Spencer & Co. ▼. Texas Pac. Coab 
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^tutes and rules, assignments of error are no | longer required. 


« oil Co., C1V.APP., 91 S.W.2d 411, 
error dismissed—Overstreet v. 
First Nat. Bank, Clv.App., 77 S.W. 
2d 699—Chasteen v. Clark, Civ. 
App., 77 S.W.2d 806—Johnson v. 
Huey & Gould, Clv.App., 62 S.W. 
2d 278—Grand Court, Order of 
Calanthe of Texas v. Smith, Civ. 
App., 60 S.W.2d 492—Commercial 
Standard Ins. Co. v. Noack, Civ. 
App., 46 S.W.2d 798, reversed on 
other grounds, Com.App., 62 S.W.2d 
72—^Harris v. Harris, Civ.App., 44 
S.W.2d 802—Elliott Jones & Co. 
V. M. K. Towns Production Co., 
C1V.APP., 288 S.W. 246. 

Wash.—Gilmartin v. Stevens Inv. 
Co., 261 P.2d 78, 42 WaBh.2d 289. 
adhered to 266 P.2d 800, 48 Waah. 
2d 289—Boyle v. Boyle, 210 P.2d 
140, 24 Wash.Sd 790—Bruckart v. 
Cook, 190 P.2d 726, 80 Wash.2d 4— 
Price V. Hornburg, 172 P. 676, 101 
Wash. 472. 

Win-Rlst V. Porter, 212 N.W. 276, 
192 Wis. 218. 

Assignments of error are still es« 
se ntt a l and are incorporated in ap¬ 
pellant's brief instead of being died 
separately as formerly. 

Utah.—^Aiken v. Less Taylor Motor 
Co., 171 P.2d 676, 110 Utah 265. 
Correct practioe demands that the 
assignments be set out as assign¬ 
ments of error. 

S.D.—Mumford v. Rood. 168 N.W. 

921, 85 S.D. 80. 
milng with trial court 

The amendment repealing exist¬ 
ing requirement that an appellant's 
assignments of error be filed in the 
trial court does not excuse appel¬ 
lant from Incorporating his assign¬ 
ments of error in his brief. 

Tex.—Central Power & Light Co. v. 

Heder, Clv.App., 188 S.W.2d 796. 
Name immaterial 

The name by which the assign¬ 
ments of error are designated Is im¬ 
material. 

Tex.—Commercial Standard Ins. 

Co. V. Noack, Clv.App., 46 S.W. 
2d 798. reversed on other grounds, 
Com.App., 62 S.W.2d 72. 

Tims for filing 

Parties to an action desiring to ef¬ 
fect a cross appeal must file a brief 
of the assignments of error within 
the time limited by statute for ap¬ 
pealing. 

Neb.—Western Brick A Supply Co. v. 
Mid-West Const. Co., 162 N.W. 686, 
101 Neb. 264. 

Form 

(1) It is unnecessary, In making 
assignments of error in a brief, to 
say that the court "erred" in doing 
so and so, it being sufficient if it is 
made plain by the language used, 
considering the record before the ap¬ 
pellate court, that error la charged. 


Mo.—Kirkland v. Blxby, 222 S.W. 

462, 282 Mo. 462. 

(2) The mere fact that matter 
complained of as error is not de¬ 
nominated as such by appellant In 
his brief. If it otherwise appears that 
it was clearly so intended, does not 
prevent its consideration. 

Mo.—Bente v. Finley, App., 88 S.W. 

2d 156. 

Ck)od praotioe requires assign¬ 
ments of errors in the brief to follow 
the language of specifications. 

S.D.—^Foss V. Larson Hardware Co., 

212 N.W. 218, 61 S.D. 69. 

Copies of findings of facts 

The brief of appellant did not con¬ 
tain assignments of error, although 
it referred to copies of certain of the 
trial court's findings of fact and des¬ 
ignated them assignments of error, 
such alleged assignments not charg¬ 
ing that the trial court committed 
any error, and not being followed up 
by any proposition in the brief, as 
required by the rules, although it 
contained what were called proposi¬ 
tions. which were mere recitals of 
certain testimony contained in the 
statement of facts, not asserting any 
proposition of law. 

Tex.—Busbee v. Busbee, Civ App., 

231 S.W. 441. 

Mere diseussioa iasuflloient 

Mere discussion in appellee's brief 
and argument of allegedly erroneous 
ruling will not suffice for assignment 
of error which appellee may make on 
a broad appeal by appellant in a 
chancery case. 

Tenn.—Bell v. Travelers' Ins. Co, 

79 S.W.2d 824, 18 Tenn.App. 662. 

•peoifioatioas of error 

(1) Specifications of error set 
forth in appellant's brief and treat¬ 
ed as assignments of error may be 
considered as such. 

S.D.—Mumford v. Rood, 163 N.W. 

921, 36 SD. 80. 

(2) Assignments of error in the 
brief must appear as such to the su¬ 
preme court, not as specifications of 
error on motion for new trial. 

S.D—Foss V. Larson Hardware Co., 

212 N.W. 213, 61 S.D. 69. 

(3) The office of a specification of 
error in connection with a motion for 
a new trial is to point out an alleged 
error of which the moving party 
complains and on which he seeks a 
new trial, and to establish a basis on 
which to determine what part or 
parts of the transcript should be con¬ 
tained in the settled record in case 
the record should ever be settled, 
and hence it must precede and never 
follow the hearing of the motion so 
that appellant appealing from grant 
of new trial based on the specifica¬ 
tion of errors in notice of Intention 

I has only one assignment of error to 
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The statutes and rules may 

make in his brief, which is to the ef¬ 
fect that the court erred in granting 
the motion, and an assignment of 
error Incorporating seventeen speci¬ 
fications of error was improper. 

S.D.—Frank v. Ruzicka, 186 N.W. 
871, 45 S.D. 49. 

(4) Appellants' brief must point 
out the assignments of error relied 
on, but it is not absolutely essential 
that the brief should contain the 
specifications of error. 

S.D.—Mumford v. Rood, supra. 
Zhsnlfioisat assignttsat 

(1) A statement of counsel in his 
brief that the sole question is wheth¬ 
er the administrator is chargeable 
for the rental of property which he 
never rented was an insufficient as¬ 
signment of error. 

Ariz.—^Alexander v. Sonneman, 243 P. 
611, 80 Ariz. 26. 

(2) An assignment of error cover¬ 
ing eleven pages of the brief, con¬ 
sisting of arguments, statements of 
fact, reproduction in question and 
answer form of much of the testi¬ 
mony, does not merit consideration 
under a strict construction of the 
rules. 

Tex.—Slaughter v. Morton, Civ.App., 
196 S.W. 897, error refused. 
Oonslderatioa matter of grace 
Where no assignment of error ap¬ 
pears in his brief, appellant is not 
entitled to review in the supreme 
court as a matter of right, but only 
as a matter of graca 
Neb.—Cole v. Swigert, 286 N.W. 739, 
121 Neb. 266. 

Oa Joint appeal by defendants, who 
have Jointly briefed the assignments 
of error, the appellate court will not 
treat certain of the assignments as 
those of one of the appellants and 
others as assignments made exclu¬ 
sively for benefit of other appellant, 
but will consider the record equally 
binding on both in all respects. 

Tex.—Lake v. Jones Lumber Co, 
Clv.App., 238 S.W. 1011. 

An assignment must not be argu¬ 
mentative 

Tex.—Traders A General Ins. Co. v. 
Davis, 147 8.W.2d 908, error dis¬ 
missed 149 S.W.2d 88, 136 Tex. 
187. 

After submission of cause 

Ill.—Bender v. Alton R. Co., 1 N.E. 

2d 108, 284 111.APP. 419. 

5A5 Ill.—Gyure v. Sloan Valve Co., 
11 N.E.2d 968, 867 Ill. 489. 

Pape V. Pareti, 42 N.B.2d 861. 
816 Ill.App. 1—Stein v. Midway 
Chevrolet Co., 42 N.B.2d 126, 815 
Ill.App. 106—Trust Co. of Chicago 
V. Iroquois Auto Ins. Underwriters, 
2 N.B.2d 888, 286 IllApp. 317. 

Mo.—Soneder v. Wabash R. Co., 272 
S.W.2d 198—^Daugherty v. Maddox, 
260 S.W.2d 782, 864 Mo. 240. 
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require that the specification of errors be made in Even where the rules provide that the errors shall 
the points.®^-^® Another view is that the brief be specified by an assignment of errors in the brief, 
must specify the errors sought to be reviewed by it is generally held that a formal assignment is 
means of a brief statement of the questions in- unnecessary:®* and it is sufficient if the alleged cr- 


volved in the appeal.®® 

Kratchman v. North British & 
Merchantile Ins. Co., Lilmlted of 
Bnarland, 208 S.W.2d 483, 240 Mo. 
App. 297. 

Tex.—^Brown County Water Imp. 
Dlst. No. 1 V. McIntosh. Civ.App., 
164 S.W.2d 722, error refused. 
Statement of errors relied on not 
dispensed with 

A statute dispensing with the ne¬ 
cessity for a formal assigrnment of 
errors does not relieve a party from 
complying with a court rule requlr- 
ing the errors relied on for reversal 
to be stated in the brief. 

Iowa.—Brent on v. Lewiston, 236 N. 
W. 28, 213 Iowa 227, modified on 
other grrounds 238 N.W. 714, 213 
Iowa 227. 

zn lien of assiffninent of errors 

The statement of errors and cross 
errors relied on for reversal required 
to be made in the concluding sub¬ 
division of the statement of the case 
takes the place of the assignment ef 
errors required prior to the adoption 
of the civil practice act. 

Ill.—Swain V. Hoberg, 44 N.B.2d 88, 
880 Ill. 442. 

Bender v. Alton R. Co., 1 N.B. 
2d 108, 284 in.App 419. 

The summary of argument called 
for by the present rules supplants 
what was formerly denominated “as¬ 
signments of error” and later “speci¬ 
fication of points ” 

Colo.—Allison v. Heller, 289 P.2d 160, 
132 Colo. 415. 

Hot equivalent to assignments of er¬ 
ror 

Since the statute requiring assign¬ 
ments of error has been repealed 
such assignment cannot well be the 
equivalent of errors relied on for re¬ 
versal required by Ct.Rules, rule 63. 
Iowa—Shull, Gill, Sammis & Stll- 
well V. McCrum, 162 N.W. 759, 179 
Iowa 1232. 

54.10 Mo.—Scneder v. Wabash R. 
Co., 272 S.W2d 198—State ex rel. 
Houser v. St. Louis Union Trust 
Co., 248 S.W.2d 692, transferred, 
see, App., 260 SW.2d 821, certio¬ 
rari dismissed 76 S.Ct. 354, 348 U. 
S. 982, 99 L.Bd. 781—Carver v. 
Missouri-Kansas-Texas R. Co., 245 
S.W.2d 96, 362 Mo. 897. 

State ex rel. State Highway 
Commission v. Schade, App., 271 
S.W.2d 196—Joseph v. Mutual Ga¬ 
rage Co., App., 270 S.W.2d 187— 
Kratchman v. North British & 
Mercantile Ins. Co., Limited, of 
England, 208 S.W.2d 488. 240 Mo. 
App. 297. 

6 C.J.S.—19 


Tex.—De Grummond v. Smith, Civ. 
App.. 168 S.W.2d 899—Wagley v. 
Pambrough, Civ.App., 168 S.W.2d 
1072. affirmed 169 8.W.2d 478. 140 
Tex. 677. 

Points perfonn the fnnetion of sa 
assignment of error under the for¬ 
mer practice. 

Ill.—^Almon V. American Carloading 
Corporation, 44 N.B.2d 592, 880 Ill. 
524. 

Tex.—Carnes v. Kay. Civ.App., 210 S. 
W.2d 882—Hudspeth v. Hudspeth. 
Clv.App., 206 S.W.2d 868—Wagley 
V. Pambrough, Civ.App., 168 S.W. 
2d 1072, affirmed Pambrough v. 
Wagley, 169 S.W.2d 478. 140 Tex. 
677. 

55. Cal.—Metzler v. Poster Holding 
Co., 64 P.2d 447, 6 C.2d 278. 

Grant Memorial Park v. Robla 
School Dist., 92 P.2d 499, 88 C.A. 
2d 628—Miller v. Dollar S. S. 
Lines. 64 P 2d 1163. 19 C.A.2d 206— 
Dixon V. Columbia Glass Co., 64 
P.2d 731, 18 C.A2d 765. 

Pla.—City of Coral Gables v. State 
ex rel. Hassenteufel. 38 So. 2d 
467—Armstrong v. Browning, 165 
So. 30, 122 Pla. 819—Carr v. Cole, 
161 So 392, 119 Pla. 260—Croft v. 
State, 144 So. 663, 107 Pla. 724. 
Kan —Daniels v. Wood Const. Co., 
267 P,2d 617, 176 Kan. 877—Tri- 
State Hotel Co. V, Southwestern 
Bell Telephone Co., 126 P.2d 728, 
156 Kan 358. 

Mich —Tribbett v. Village of Marcel- 
lus, 293 N.W. 872, 294 Mich. 607, 
followed in Rood v. City of Lapeer, 
293 NW. 878, 294 Mich. 621— 

Klanowsky v. Colton, 264 N.W. 811, 
274 Mich. 114—First Nat. Bank v. 
Holmes, 181 N.W. 46, 213 Mich. 
41—Couple-Gear Freight Wheel 
Co. V. Lake Shore & M. S. Ry. Co., 
163 NW. 26, 196 Mich. 429. 

N.C—Steelman v. Benfleld, 46 S.B.2d 
829, 228 N.C. 661. 

Ohio.—Black v. Carnegie-Illinois 
Steel Corp., 124 N.B.2d 769, 97 Ohio 
App 223—La Flash v. Tiger, 114 N. 
E.2d 139, 93 Ohio App. 474—Short 
v. Beoddy, App., 110 N.E.2d 488— 
Barbish v. Ohio Finance Co., App., 
101 N.B 2d 792—Holpp v. Lltman, 
App., 91 N.E.2d 530. 

Wash.—Boyle v. Boyle, 210 P.2d 140, 
84 Wa8h.2d 790. 

WlB.—Phelps V. Wisconsin Telephone 
Co., 11 N.W.2d 667, 244 Wls. 57. 
Pnzposs of nils 

The Intention of the rule Is that 
the statement of questions iavolved 
shall be framed in such a manner 
that, by reading it, the court, with- 

289 


out being compelled to examine the 
argument of counsel or any other 
part of the brief or record, may be 
able quickly to see the nature of the 
legal issue or Issues involved, and, in 
a general way, what question or 
questions It will bs called upon to 
decide. 

Flo.—St. Andrews Bay Lumber Co. 
V. Bernard, 136 So. 881, 102 Fla. 
889, followed In 185 So. 887, 102 
Fla. 401. 

Ill.—Kinney v. City of Joliet, 108 N. 
E.8d 478, 411 Ill. 289. 

rozsa of statement 
Questions presented In appellant's 
brief should be cast In concise, di¬ 
rect language without duplication 
and should embody nothing but point 
of law or fact that Is brought to 
attention of, and to be adjudicated 
by, supreme court, and questions 
should not be stated In altemativa 
Fla.—Kneald v. Kneale, 67 So.2d 288. 

ZMgth of statement 

Appellant's statement of questions 
Involved In appeal In four pages in¬ 
stead of the maximum two pages 
permitted by supreme court rule was 
not so exceptional that supreme 
court would decline to consider the 
question properly before supreme 
court. 

Wash.—Trowbridge v. Clark, 219 P. 
2d 980. 36 WaBh.2d 760. 

Classifloatloa of questions 

The statements required under 
court rule with respect to classifica¬ 
tion of questions discussed must be 
something more than an Index to 
brief and more than mere abstract 
or conclusory statements of writer’s 
contentions with respect to facts and 
law, but each statement should be so 
formulated as to state enough of 
factual setting to indicate that legal 
conclusion or contention has merit, 
and syllabi of opinion are analogous 
and generally may serve as a pat¬ 
tern. 

Ky.—Combs v. Thomas, 201 S.W.2d 
667, 804 Ky. 654. 

Zusnffloieat statement 

Pla.—Carr v. Cole, 161 So. 892, 119 
Fla. 260. 

58. Mo.—Scullln Steel Co. v. Mis¬ 
sissippi Valley Iron Co., 278 S.W. 
95, 308 Mo. 468. 

Myers v. Union Electric Light & 
Power Co., 125 S.W.2d 960, 283 Mo. 
App, 730—^McQee v. Dunnigan, 
App, 218 S.W. 984. 

Tex.—Central Surety ft Insurance 
Corporation v. French, Clv.App., 78 
S.W.2d 699. 
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rors are clearly stated*^*-® under the head of points While assignment of error which is too indefi- 
and authorities,®^ or errors relied on for reversal®® nite for consideration may be aided by the points 
or through propositions,®® provided the point or and argument,®®-^® a claimed error which is raised 
proposition meets the substantive requirements of for the first time in the argument is not properly 
an assignment of error.®®-® presented for review.®®-^® 


Wash.—Oorpiu Juris Bsonmdnm 

qnotsd la In re Whittier’s Estate, 
176 P.2d 281. 286. 26 Wash.2d 88S~> 
Bobst V. Hardistp, 91 P.2d 667, 199 
Wash. 804. 

Where alleffed errors are elearly 

speoiRed, omission of assismment of 
errors will not prevent their con¬ 
sideration. 

Iowa.—^McBeth v. Merchants Motor 
Freight, Inc., 79 N.W.2d 808. 

86.5 Ala.—Propst v. Brown, 84 So. 

2d 497. 260 Ala. 282. 

Idaho.—Summers v. Martin, 296 P. 

2d 265. 77 Idaho 469. 

Ohio.—Bloodworth v. Rapport, App., 
101 N.B.2d 769. 

Wash.—Bruckart v. Cook, 190 P.2d 
726. 80 Wash.2d 4—In re Whittier’s 
Estate, 176 P.2d 281, 26 Waah.2d 
888 . 

Clear statement 

A clear concise statement in appel¬ 
lant’s brief of the only question pre¬ 
sented for review may be treated as 
an assignment of error, as against a 
challenge for the first time in oral 
argument on the merits of the ap¬ 
peal. 

Neb —American State Bank of 
Springfield v. Phelps, 232 N.W. 
612, 120 Neb. 370. 

87« Iowa.—National Ben. Accident 
Ass’n V. Murphy, 269 N.W. 16, 222 
Iowa 98. 

Mo.—^Boatmen's Nat. Bank of St. 
Louis V. Rogers, 179 S.W.2d 102, 
352 Mo. 763—Clark v. Reislng, 107 
S.W.2d 33. 841 Mo. 282—Majors v. 
Malone, 100 S.W.2d 300, 389 Mo. 
1118—Byam v. Kansas City Public 
Service Co., 41 S.W.2d 946, 828 
Mo. 813—Collier v. Porter, 16 S.W. 
2d 49, 322 Mo. 697—Joslin v. Chi¬ 
cago, M. & St. P. Ry. Co„ 8 S.W. 
2d 352, 319 Mo. 250—Clark v. Chi¬ 
cago, R. I. & P. Ry. Co., 800 S.W. 
758, 318 Mo. 453—State ex inf. 
Mansur ex rel. Fowler v. McKown, 
290 S.W. 123, 316 Mo. 1386—Scul- 
lln Steel Co. v. Mississippi Valley 
Iron Co., 278 S.W. 96. 808 Mo. 
463—Cullen v. Atchison County. 
268 S.W. 93—National Bank of 
Commerce in St. Louis v. Laughlin, 
264 S.W. 706, 305 Mo. 8—Thom- 
brugh V. Hall, 263 S.W. 146— 
Osagera v. Schaff, 240 S.W. 124, 
298 Mo. 338—Eastman v. United 
Rys. Co. of St. Louis, 232 S.W. 
726—Sedberry v. Gwynn, 222 S.W. 
788, 282 Mo. 632—Kirkland v. Blk- 
by, 222 S.W. 462. 282 Mo. 462— 
City of St. Louis v. Missouri Pac. 
Ry. Co., 211 S.W. 671, 278 Mo. 


206—Copeland v. Smith, 197 S.W. 
848. 

Crollard v. Northern Life Ins. 
Co., 200 S.W.2d 376, 240 Mo.App. 
866—Brady v. Rapedo, 139 SW.2d 
640, 234 Mo.App. 1188—Felnberg v. 
New York Life Ins. Co., 127 S.W. 
2d 82, 233 Mo.App. 707—Steward v. 
Mutual Life Ins. Co. of Baltimore, 
App., 127 S.W.2d 22—Myers v. 
Union Electric Light & Power Co., 
126 S.W.2d 960, 233 Mo App. 730— 
Cooper V. Kansas City Public Serv¬ 
ice Co., 116 S.W.2d 212, 233 Mo. 
App. 229—Tucker v. Bur ford, App , 
95 S.W.2d 866—Schell v. F. E. 
Ransom Coal & Grain Co., App., 79 
S.W.2d 643—Widick v. Vander- 
grift, App., 37 SW.2d 663—Jahn- 
cke Dry Docks v. McKelvey Const. 
Co., 16 S.W.2d 676, 223 Mo.App. 
849—Smlth-McCord-Townsend Dry 
Goods Co. V. American Express Co., 
260 S.W. 129, 216 Mo.App. 661— 
Forsee v. Garrison, 236 S.W. 473, 
208 Mo.App. 408—Lange v. Mid¬ 
west Motor Securities Co., App., 
281 S.W. 272—Reavis v. Butter- 
worth, App, 228 S.W. 844—Morris 
v. Gutshall, App., 226 S W. 689— 
Still v. Glass, App., 222 S.W. 893— 
Kansas City Breweries Co. v. 
Markowitz, 221 S.W. 898, 203 Mo. 
App. 390. 

Tex.—^Wagley v. Fambrough, Civ. 
App., 163 S.W.2d 1072, affirmed 169 
S.W.2d 478, 140 Tex. 677. 

8 C.J. p 1414 note 62 [b]. 

Brief ooBtalalng formal asslgiimeat 
of errors 

Where appellant’s brief, under 
points and authorities, is adequate 
in form to constitute assignments 
of error, no separate formal assign¬ 
ment of errors is required; but, 
where appellant presents a formal 
assignment of error, sufficiency 
thereof is determined by its contents 
alone, and questions raised in brief 
other than those contained in as¬ 
signment are deemed “waived." 

Mo.—Morris Plan Co, v. Universal 
Credit Co., 168 S.W.2d 136, 287 
Mo.App. 365. 

Sa Ind.—Hundred v. Bitler, 177 N. 
E. 346, 93 Ind.App. 691. 

89. Or.—Buel v. Mathes, 197 P.2d 
687, 186 Or. 160. 

Tex.—Lang v. Harwood, Civ. App., 
146 S.W.2d 946—Worth Finance 
Co. V. Charlie Hillard Motor Co.. 
Civ.A^p., 131 S.W.2d 416—Sweatt 
v. Tarrant County, Civ.App., 108 
S.W.2d 700, error dismissed—Theo- 
bait v. Wiemann, Civ.App., 104 S. 
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W.2d 689, error dismissed—^Alex¬ 
ander v. Alexander, Civ.App., 100 
S.W.2d 420—Clifton v. W. R. 
Thompson & Sons Lumber Co., 
Civ.App., 100 S.W.2d 392, affirmed 
124 S.W.2d 106, 182 Tex. 366— 
Gavin V. Webb, Civ.App., 99 S.W. 
2d 372, dismissed for want of ju¬ 
risdiction 101 S.W.2d 217, 128 Tex. 
625—National Life St Accident Ins. 
Co. V. Patterson, Civ.App., 94 S.W. 
2d 189, error dismissed—Guaranty 
Mortgage St Realty Co. v. L. E. 
Whltham St Co., Civ.App., 93 S.W. 
2d 512, error dismissed. 

69.8 Tex.—Clifton v. W. R. Thomp¬ 
son St Sons Lumber Co., Civ.App., 

100 S.W.2d 392, affirmed 124 SW. 
2d 106, 132 Tex. 366—Gavin v. 
Webb, Clv.App., 99 S.W.2d 372, dis¬ 
missed for want of jurisdiction, 

101 S.W.2d 217, 128 Tex. 626. 

Mere statement of proposttloms la- 
snlllelent 

Points and authorities, which 
merely stated propositions without 
stating any rulings of the court or 
pointing out errors in such rulings, 
cannot be considered assignments of 
error. 

Mo—Still y. Glass, App., 222 S.W. 
893. 

Abstract of law Insufflolent 

Brief, which is nothing more than 
an abstract of the law contended to 
be applicable to the case does not 
supply absence of an assignment. 
Mo.—State ex rel. Davidson v. Cald¬ 
well, 276 S.W. 681, 310 Mo. 897. 

Asslsrnment held insufficiently broad 

In the absence of formal assign¬ 
ments of errors, the following as¬ 
signment in defendant’s points and 
authorities: “The court erred in ad¬ 
mitting Incompetent, irrelevant, and 
immaterial testimony on behalf of 
plaintiff, (a) Broadens Issues made 
by pleadings. See authorities above 
cited. (b) Invades province of ju¬ 
ry"—was insufficiently broad to be 
considered. 

Mo.—Conley v. Kansas City Rys. Co, 
App, 269 S.W. 163, certiorari 

quashed State ex rel. Kansas City 
Rys. Co. V. Trimble, Sup., 260 S.W. 
746. 

59.10 Mo—Nelson v. McClean’s Es¬ 
tate, 161 S.W.2d 676, 286 Mo.App. 
718. 

59.18 Ariz.—Grounds v. Lawe, 193 
P.2d 447, 67 Ariz. 176—In re 

Hesse’s Estate, 177 P.2d 217, 66 
Ariz. 169. 
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APPEAL & ERROR § 1822 

As discussed supra § 1321, even where a sep- pra § 1218 et scq. Where a separate assignment 
arate instrument containing the assignments of er- of errors is required, the specification of error in 
ror is required or filed, the brief should specify the brief must be limited to errors assigned.®^**® 
the errors complained of. It follows that where 

a separate assignment of errors is not required, the ^ specification of error which docs not distinctly 
filing thereof does not dispense with the need of state what ruling appellant is complaining of is too 
specifying the errors in the brief.®S-20 The re- general to be considered.®®*®® Mere assertion of 


quirement of assignment of errors 

Mo.—Clemons v. Becker, 283 S.W.2d 
449—Franklin County, 260 S.W.2d 
673, 364 Mo. 121. 

Quit err ez v. St. Joseph Light & 
Power Co, App., 294 S W 2d 360— 
Belveal v. H. B. C. Development 
Co., App., 279 SW.2d 546--Baker 
V. Atkins, App., 258 SW.2d 16— 
Jones V. Giannola, App., 252 S.W. 
2d 660—Sykes v. Stlx, Baer & Ful¬ 
ler Co., App, 238 S.W.2d 918— 
Thomas v. Metropolitan Life Ins 
Co., App, 89 S W.2d 590. 

Neb.—Vanderlippe v. Midwest Stu¬ 
dios, 289 N.W. 341, 137 Nob. 289 
Tex —Casas v. Federal Land Bank 
of Houston, Civ.App., 106 S.W.2d 
1107. 

Wash.—In re Whittier's Estate, 176 
P2d 281, 26 Wash 2d 833. 
Question reserved for oral argument 
A statement in the brief that cer¬ 
tain objections to the action of the 
court are reserved for the argument, 
they not being stated In the brief, 
is insufficient to authorize their con¬ 
sideration. 

Ill —Roberts v. Minler, 240 Ill.App. 
618 

69.20 Tex.—DeBusk v. Guffee, Civ 
App., 171 SW2d 194. 

69.25 Fla—Star Fruit Co v. Eagle 
Lake Growers, 33 So 2d 868, 160 
Fla. 130—Red Top Cab & Baggage 
Co., for Use and Benefit of Fon¬ 
taine V Dorner, 32 So.2d 321, 159 
Fla 638. 

Tex —Classen v Benf er. Civ App , 
144 S W.2d 633, error dismissed, 
judgment correct—City of San 
Antonio V. McKenzie Const. Co., 
Civ.App, 138 SW2d 668, affirmed 
160 S.W.2d 989, 136 Tex. 315. 

59.30 Tex—Bell v. Stephenson, Civ. 
App., 187 SW2d 153—Booth v. 
Chadwick, Civ.App., 154 S W.2d 
268, error refused—Hanover Fire 
Ins. Co. V. Glenn, Civ.App., 153 S. 
W 2d 993—Donnell v. Talley, Civ 
App., 104 S.W.2d 920, error dis¬ 
missed by agreement—Ellis v. Jef¬ 
ferson Standard Life Ins. Co, Civ 
App., 99 S.W.2d 963, error dis¬ 
missed. 

60. Ala.—Southern Surety Co. v. 

State, 130 So. 776, 222 Ala. 83. 

Cal.—Graner v. Hogsett, 191 P.2d 
497, 84 C.A.2d 667—Truman v. Sut- 
ter-Butte Canal Co., 244 P. 923, 76 
C.A. 293—In re Robinson's Estate, 
224 P. 765, 65 C.A. 588. 


is discussed su- 1 error in general 

Ind.—Chicago Nat. Life Ins. Co. v. 
Sollman, 187 N.B. 686, 99 Ind.App. 
86—City of Anderson v. Reed, 161 
N.E. 829, 87 Ind App. 379. 

Iowa.—Pickett v. Wray, 280 N.W. 
619, 225 Iowa 288—Weymiller v. 
Weymiller, 240 N.W. 237, 213 Iowa 
965—Siessegor v. Puth, 234 N.W. 
640, 211 Iowa 775—Qasparl v. Mad¬ 
ison County, 192 N.W. 866, 196 
Iowa 1103—Linnemann v. Kirch- 
ner, 178 N.W. 899, 189 Iowa 336. 
Mich—Eger v. Helmar, 262 N.W. 298, 
272 Mich. 613. 

Mo—Crampton v. Osborn, 201 S.W. 
2d 336, 356 Mo. 126, 172 A.L.R 
344—Neal v. Kansas City Public 
Service Co, 184 S W 2d 441, 363 
Mo. 779—A Uigur v. Strodtman, 46 
S W.2d 172. 329 Mo. 738. 

Morris Plan Co v. Universal 
Credit Co., 168 S W.2d 136, 237 
Mo App 365—Eveloff v. Cram, 161 
SW2d 36, 236 Mo.App. 1013— 

Blackmore v. Sisson, App, 139 S. 
W.2d 1084—Spangler-Bowers v. 
Benton, App., 83 SW.2d 170— 
Scholl V. F. E. Ransom Coal & 
Grain Co., App, 79 S.W.2d 643. 

Mont —Rogness v. Northern Pac Ry. 

Co., 196 P. 989, 69 Mont. 373. 

Ohio—Dixon v. Kerest, App., 100 N. 
E 2d 271—Polando v. Vlzzinl, App, 
97 NE 2d 59. 

Okl.—Cherry v Boyles, 6 P.2d 1049, 
151 Okl 135—Grand Lodge, Broth¬ 
erhood of Railroad Trainmen v. 
Scott, 297 P. 269, 147 Okl. 161— 
Karn.s v. Pentecostal Church of 
God. 296 P. 965, 148 Okl. 41—In re 
Chicago, R. I. & P. Ry. Co.'s Pro¬ 
test gainst Illegal and Excessive 
Tax Levies, 286 P. 316, 142 Okl. 
242—L S Cogswell Lumber Com¬ 
pany V Manahan, 274 P. 871, 136 
Okl. 174—Smith v. Walker, 243 P. 
955. 116 Okl 213—Oklahoma City 
V Sheldon, 210 P. 921, 87 Okl. 270. 
Or—Reed v. Montgomery, 176 P.2d 
986, ISO Or. 196. 

Tex—Wyche v. Noah, Civ.App., 288 
S W 2d 866, error refused no re¬ 
versible error—Amstater v. An¬ 
dreas, Civ.App., 273 S.W.2d 96, er¬ 
ror refused no reversible error— 
Tripp V. Watson, Civ.App., 235 S. 
W.2d 677, error refused no re¬ 
versible error—Too Fan v. City of 
El Paso, Civ.App., 214 S.W.2d 158— 
Carnes v. Kay, Clv.App., 210 S.W. 
2d 882—^Neinast v. Hill, Civ.App., 
206 S.W.2d 626—Clark v. Cohen, 
Civ.App., 206 S W 2d 797, error re- 
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terms*" or an abstract statement 

fused no reversible error—^Han¬ 
over Fire Ins. Co. v. Glenn, Civ. 
App., 163 S.W2d 993—Kirkpatrick 
V. Neal, Civ App., 153 S.W.2d 519, 
error refused—Feliczak v. Kopy- 
cinski. Civ App., 163 S.W.2d 329— 
Wilson V. West. Civ.App., 149 S.W. 
2d 1026, error dismissed, judgment 
correct—Lyday v. Tarpley, Civ. 
App., 106 SW.2d 773, error dis¬ 
missed—Malone v. Morton Salt Co., 
Civ App, 96 S.W.2d 164, error dis¬ 
missed. 

Vt.—^Hopkins v. Sargent's Estate, 92 
A. 14. 88 Vt. 217. 

Wls.—Merkle v. Behl, 69 N.W. 2d 
469, 269 Wis. 432. 

Wyo.—York v. James, 148 P.2d 696, 
60 Wyo. 222. 

Oeueral assignment supported by 
reasons 

A brief is sufficient, although the 
only assignment is general, where 
the points and authorities advance 
reasons for assignment. 

Mo.—Streicher v Mercantile Trust 
Co., 31 S.W.2d 1066. 

Votloa for new trial 

(1) A general specification that 
the court erred in denying a motion 
for a new trial is of no avail to raise 
any matter whatever for review. 

Ind.—Continental Nat Bank of In¬ 
dianapolis V. McClure, 111 NE. 191, 
60 Ind.App. 553. 

Mo.—Fitch V. Star-Times Pub. Co., 
263 SW.2d 32. 

State ex rel. State Highway Com¬ 
mission V. Schade, App., 271 S.W. 
2d 196—In re Nelson’s Estate, 
App., 186 S.W.2d 890—Weil Cloth¬ 
ing Co. V. National Garment Co., 
App., 148 S.W 2d 686. 

Mont.—Rogness v. Northern Pac. Ry. 
Co., 196 P. 989, 59 Mont. 373. 

(2) A general assignment that the 
court erred in overruling defendant's 
motion for a new trial, followed by 
a discussion of several specific acts 
of the trial court claimed to consti¬ 
tute error, which acts consisted of ad¬ 
verse rulings upon the admission of 
evidence and exclusion of evidence, 
wholly unrelated to each other, and 
the giving and refusal of instruc¬ 
tions, is not sufficient. 

Wls.-Hoeffier v. Carew, 116 N.W. 
241, 136 Wis. 606. 

Unsupported general statement 

Assignments of error in declara¬ 
tive form to the effect that .the same 
was error without assignment of rea- 
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of a proposition of law^ is insufficient, as is also 
a blanket or omnibus statement of errors,^* or one 
which is indefinite and uncertain.®* 

The alleged errors must be clearly set forth,®® 


in sudi a manner as spedfically and exactly to point 
out the particular error or errors relied on for re¬ 
versal,®* and the applicability of the questions in- 


pon, comment, or citation present 
notbinv for review. 

ICo.--Kirk V. Metropolitan Life Xns. 
Co., App., 72 S.W.2d 185, transfer¬ 
red, see 81 S.W.2d 838, 836 Mo. 765. 
SL Cal.—Legg v. Teneycke, App., 
801 P.2d 504. 

Pla.—St. Andrews Bay Lumber Co. v. 
Bernard, 135 So. 831. 102 Fla. 389, 
followed in 135 So. 837, 102 Fla. 
401. 

Ind.—Bray v. Tardy. 105 N.B. 772, 
182 Ind. 98. 

Harrow v. Whistler, 111 NM 79, 
60 Ind.App. 604—^Merchants* Nat. 
Bank of Massillon, Ohio v. Neea, 
110 N.E. 73, 62 Ind.App. 290, re¬ 
hearing denied 112 N.E. 904, 62 Ind. 
App. 290. 

Mo.—Repple v. East Tex. Motor 
Freight Lines, 289 S.W.2d 109— 
Aulgur y. Strodtman, 46 S.W.2d 172, 
829 Mo. 738—^Automatic Sprinkler 
Co. of America v. Star Clothing 
Mfg. Co., 267 S.W. 888, 306 Mo. 618 
—Hanchett Bond Co. v. Palm. 220 
S.W. 678. 

State at Information of Dalton 

V. Taylor, App., 293 S.W.2d 12— 
Fisher v. Lavelock, App., 290 S W. 
2d 665—^Ensminger v. Stout, App., 
287 S.W.2d 400—^Komosa v. Mon¬ 
santo Chemical Co., App., 287 S.W. 
2d 874—Geary v. Geary, App., 277 
S.W.2d 327—Brown v Green, App., 
168 S.W.2d 464—White v, McCoy 
Land Co., 87 S.W.2d 672, 229 Mo. 
App. 1019, affirmed White v. Scar- 
rltt. 111 S.W.2d 18, 341 Mo. 1004— 
Le Clair v. Le Clair, App., 77 S.W. 
2d 862—Marlatt v. Columbia Nat. 
Bank, 19 S.W.2d 514, 223 Mo.App. 
1185—^Hughes v. Stacey, App., 7 S 

W. 2d 730. 

Okl.—Taylor v. Taylor, 216 P. 1070, 
90 Okl. 128. 

Tex.—Lamar-Delta County Levee Im¬ 
provement Dist. No. 2 V. Dunn, 
Com.App., 61 S.W.2d 816, followed 
in Lamar-Delta County Levee Im¬ 
provement Dist. No. 2 V. Gordon, 
Com.App., 61 S.W.2d 817, 818. 

Pattlson V. Highway Ins. Under¬ 
writers, Clv.App., 292 S.W.2d 694, 
error refused no reversible error— 
Jones V. Hortenstine, Civ.App., 291 
S.W.2d 761—Central Power A Light 
Co. V. Heder, Civ.App., 133 S.W.2d 
796—^Hicks V. Atlatl Royalty Corp., 
Civ.App., 109 S.W.2d 1108—Texas 
A P. Ry. Co. V. Leach, Clv.App., 106 
S.W.2d 836—Montgomery v. First 
State Bank of Happy, Civ.App., 4 S. 
W.2d 664. 

Vt—Bigelow V. Denis, 117 A.2d 261. 
U9 Vt. 21. 

S8. Iowa.—Lorimer v. Hutchinson 
loe Cream Co., 249 N.W. 220, 216 


^ Iowa 884—^Dailey v. Standard Oil 
Co., 236 N.W. 766, 218 Iowa 244— 
! Ashman v. City of Des Moines, 228 
N.W. 316, 209 Iowa 1247, modified 
on other grounds 229 N.W. 907— 
Dailey v. Standard Oil Co., 228 N.W. 
81. 

Mo.—^Williamson v. Glessner, App., 
j 249 S.W.2d 871. 

Ohio.—^Kemp v. Industrial Commis¬ 
sion. 122 N.E 2d 14, 96 Ohio App. 
891—^Fritz V. New York Cent. R. 
Co., App., 98 N.E.2d 852. 

Tex—Russ Mitchell, Inc., v. Houston 
Pipe Line Co., Civ.App., 219 S.W.2d 
109, error refused no reversible er¬ 
ror. 

63. Ill.—^Ambroslus v. Katz, 117 N 
E.2d 69. 2 I11.2d 173. 

Iowa.—Boslough v. Panagakis, 280 N. 
W. 486—Dailey v. Standard Oil Co., 
236 N.W. 766, 213 Iowa 244. 

Okl.—Carpenter v. Roach, 165 P. 287, 
55 Okl. 103—Bouton v. Carson, 162 
P. 131, 61 Okl. 679. 

64. Cal,—Palmer v. Medico Dental 
Bldg. Corporation, 288 P. 80, 105 C. 
A. 503. 

Ga.—Williams Bros & Powers Co. v. 
Maddox-Rucker Co., 91 S.E. 877, 19 
GaApp. 477. 

III.—Amhrosius v. Katz, 117 N.E 2d 
69, 2 III 2d 173. 

Ind.—McBride v. State ex rel. McKin¬ 
ley, 186 N E. 388, 97 Ind App. 305 
Utah,—Aiken v. Less Taylor Motor 
Co„ 171 P 2d 676, 110 Utah 265. 
Point of law must plainly appear 
Where the question is so framed 
that it is impossible to ascertain 
from it the point of law Involved, be¬ 
fore examining the record to discover 
it, so that the supreme court does 
not have an immediate view of the 
nature of the controversy or point of 
law intended for solution, the brief is 
insufficient. 

Flo.—Southern Title A Trust Co. v 
Bingham A Maley Co., 160 So. 480, 
119 Fla. 28. 

68 . Ala.—^Myrick v. Carter, 104 So. 

659, 20 Ala.App 616. 

Ariz.—Fahronbrink v. Moore, 76 P.2d 
360, 61 Ariz. 176. 

Cal.—Frasier v. Witt, 217 P. 114, 62 
C.A. 809. 

Ill.—Ambroslus v. Katz, 117 NE.2d 
69. 2 I11.2d 173. 

Ind.—City of Logansport v. Green, 
136 N.E. 657. 192 Ind. 253. 

Iowa.—Keefe v. Price, 282 N.W. 309 
—In re Lunow’s Estate, 261 N.W. 
499, 220 Iowa 89—Dravis v. Saw¬ 
yer, 264 N.W. 920, 218 Iowa 742— 
Lorimer v. Hutchinson Ice Cream 
Co.. 249 N.W. 220, 216 Iowa 384— 
Dailey v. Standard Oil Co., 235 N.W. 
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T66, 218 Iowa 244—Dailey v. Stand¬ 
ard Oil Co., 228 N.W. 314. 

Mo.—^Mannon v. Frick, 296 S.W.2d 
158—Holmes v. Simon, 287 S.W.2d 
877—See v. Wabash R. Co., 269 S. 
W.2d 828—^Aiilgur v. Strodtman, 46 
S.W.2d 172, 829 Mo. 738—Gelhot v. 
Stein, 174 S.W.2d 174—City of St. 
Louis V. Central Institute for the 
Deaf, 149 S.W.2d 790—Metropolitan 
Properties Co. v. Rideout, 142 S.W. 
2d 1055, 346 Mo. 787—^eck v. 

O’Meara, 122 S.W.2d 897, 843 Mo. 
569. 

State at Information of Dalton 
V. Taylor. App., 293 S.W.2d 12— 
Mallory Motor Co. v. Overall, App., 
279 S.W.2d 632—Moore v. Davis, 
App., 170 S.W.2d 985—Mills v Bon- 
durant, App , 48 S.W.2d 102—Nash 
V. Buehler, App., 26 S.W.2d 859. 

Neb.—^Van Wye v. Wagrner, 79 N.W. 2d 
281, 163 Neb. 205. 

N.M.—Rhodes v. First Nat. Bank, 290 
P. 743, 36 N.M. 167. 

Okl.—In re First State Bank of Okla¬ 
homa City, 171 P. 864, 68 Okl. 88. 
Or.—Buel v. Mathes, 197 P.2d 687, 186 
Or. 160. 

S.D—Security Nat. Bank of Sisse- 
ton, S. D., V. Crawford, 210 N.W. 
982, 50 S D. 661. 

Tex—Jones v. Hortenstine, Civ.App., 
291 S W 2d 761—Commercial Trav¬ 
elers Cas Co V. Perry, Civ.App., 
281 S.W 2d 130—Brown County Wa¬ 
ter Imp Dist. No. 1 V. McIntosh, 
Civ.App., 164 S.W.2d 722, error re¬ 
fused—Feliczak v. Kopycinski, Civ. 
App, 153 S.W.2d 329—Traders A 
General Ins. Co. v. Davis, Civ.App., 
147 S.W.2d 908, error dismissed 149 
S.W 2d 88, 136 Tex. 187—Allied Un¬ 
derwriters V. Harrell. Civ.App., 143 
S.W.2d 621, error dismissed. Judg¬ 
ment correct—C. V. Hill A Co. v. 
Fricke, Clv.App., 136 S.W.2d 682, er¬ 
ror dismissed. Judgment correct— 
Adams v. Jones, Civ.App., 107 S.W. 
2d 460, error dismissed—Ellis v. 
Jefferson Standard Life Ins. Co., 
Civ.App., 99 S.W 2d 963, error dis¬ 
missed—The Praetorians v. Red- 
mon, Clv.App, 93 S.W.2d 607—Dal¬ 
las Coffin Co. V. Roach, Civ.App., 93 
S.W.2d 648, error dismissed. 

Vt.—Vermont Evaporator Co. v. Taft, 
184 A. 704, 108 Vt. 209. 

Inoluzlon of errors not relied oa 
Where all of the assignments of er¬ 
ror are set forth in the brief as a 
part of the statement of facts, but 
there are no specifications of error 
showing the errors relied on for re¬ 
versal, the statement of errors is not 
sufficient. 

U.S.—^Hard A Rand v. Biston Coffee 
Co.. C.aA.Ma. 41 F.2d 626. 
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volved to the facts of the case shown,it being 
required under some rules that each specification of 
error in the brief state the particular ruling claimed 
to be erroneous and the assignment or assignments 
of error upon which the specification is based.®^ 

The specification of error must be to a ruling 
or action of the court.*'^ ® Where the error is one 
which must have been presented in a motion for a 
new trial to be preserved for appellate review, a 
specification of the error which does not state 
whether or not it was presented in the motion for 
new trial is insufficient.®'^*!® A specification is in¬ 
sufficient to present a question for review where 
neither the record nor the brief shows the ruling 
of which complaint is made.®^*!® 


APPEAL ft ERROR §1322 

A reference to the grounds of appeal by number 
only, without stating their contents, is insufficient.®® 
The brief must show the reasons why they were 
erroneous,®® although there is authority which holds 
this more properly stated in the points and argu¬ 
ment.'^® No assignments of error should appear in 
an appellant's brief save only those actually relied 
on as grounds for reversal.^! 

The same contention should not be reiterated in 
a number of different assignments^® nor, on the 
other hand, should the assignment be multifarious.^® 
The court will not examine a large number of ob¬ 
jections referred to en masse, without any particu¬ 
lar error being specified,*^® but it is proper under 
some rules to group assignments of error relating 
to the same matters.*^® Errors relating to different 


8wom statement of facts insnlllolent 

Assignment of error, complaining 
of the overruling of a motion for a 
new trial on the ground that the 
court Improperly found that an attor¬ 
ney appearing and asking that the 
case be reset for a further day be¬ 
cause of the absence of another at¬ 
torney was defendant's attorney, was 
not properly briefed and presented, 
whore It consisted simply of the 
sworn statement of the attorneys set¬ 
ting up facts as they conceived them 
in contradiction of the recitals of the 
judgment, and did not purport to 
point out the particular error com¬ 
mitted or wherein the rendition of the 
judgment was error. 

Tex—E F, Elmberg Co. v Dunlap 

Hardware Co., ClvApp., 234 S.W. 

700. 

Precise matter in which it is claim¬ 
ed the lower court erred must be call¬ 
ed to the appellate court’s attention. 
Mo.—Standard Computing Scale Co. 

V. Reames, App , 258 S W. 451. 

66. Fla—St. Andrews Bay Lumber 

Co. V Bernard, 135 So. 831, 102 Fla. 

389. followed in 135 So. 837, 102 

Fla. 401. 

67. U.S.—Barnett v. U. S., C.C.A.Cal., 

82 F 2d 765. 

Defective specillcatioBS 

Speclflcations of error In an appeal 
brief which fall to refer to assign¬ 
ments of error upon which they are 
predicated and which lump together 
a number of rulings claimed to be er¬ 
roneous without designating the par¬ 
ticular ruling complained of are de¬ 
fective. 

U.S.—Barnett v. U. S., supra. 

67.6 Tex.—DeBusk v. Guffee, Civ. 

App., 171 S.W.2d 194. 

Assignmeats aaerely complalnlag of 
judgment, not of rulings of trial 
court or actions resulting in such 
judgment, was not sufficient, where 
a wrong ruling or action of trial 
court is not rendition of Judgment 


appealed from, but foundation or part 
of such judgment, the "error,” which 
a point in appellees’ brief must indi¬ 
cate to appellate court, is ruling or 
action constituting such foundation. 
Tex.—DeBusk v. Guffee, supra. 

67.10 Ind—Goss v. Hall, 117 N.B.2d 
649, 125 Ind.App. 25. 

67.15 Ind—Wood v. Wood, 123 N.E. 

2d 201, 125 Ind.App. 128. 

68. N.J—McKenna v. Reade, 144 A. 

812, 105 N.J.Law 408. 

68. Cal—Brown v. Brown, 286 P. 
1080, 104 C A. 480. 

Iowa—Dravis v Sawyer, 254 N.W. 
920, 218 Iowa 742. 

Mo.—Hartkopf v. Elliott, 99 S.W.2d 
26, 339 Mo. 1009 

Townsend v Lawrence, App., 267 
SW2d 489—Eveloff v. Cram, 161 
SW.2d 36, 236 Mo.App 1013. 

70. Mont.—State v. Gallatin County 
Justice’s Ct., 78 P. 498, 31 Mont. 
258. 

Tex—Lang v. Harwood, Civ.App., 145 
S.W 2d 945 

71. Bridenbaugh v. McElrath, 162 
N.W. 113, 36 S.D. 807. 

72. Or.—Linkhart v. Savely, 227 P. 
2d 187, 190 Or. 484. 

Tex.—Ford Motor Co. v. Whitt, Civ. 
App., 81 S.W.2d 1032, error refused. 

73. Tex.—Hanover Fire Ins. Co. v. 
Glenn, Civ.App., 163 S.W.2d 993— 
Dubois V. Lowery, Civ.App , 205 S. 
W. 868, error refused—^Western Un¬ 
ion Telegraph Co. v. Love ft Wal¬ 
ters, Civ.App , 200 S.W. 889. 

Assignment held multifarious 
Tex.—Hart v. Greis, Civ.App,, 166 S. 
W.2d 997, error refused—Messerole 
v. Messerole, Civ.App., 164 S.W.2d 
189—Hanover Fire Ins, Co. v. 
Glenn, Civ.App., 168 S.W.2d 993— 
Universal Life Ins. Co. v. Wallace, 
Civ.App., 149 S.W.2d 662, error dis¬ 
missed, judgment correct—Henry v. 
Walter Bennett, Inc., Civ.App., 136 
S.W.2d 1073, error dismissed, judg¬ 
ment correct—Sherman v. State 
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Board of Dental Examiners, Civ. 
App., 116 S.W.2d 843, error refused 
—^Vaughan v. West, Civ.App., 100 S. 
W.2d 166, error dismissed. 
IKoltifarioiui assignment may be ooa- 
sidered 

Tex.—Herzsteln v. Bonner, Civ.App., 
215 S.W.2d 661, error refused no re¬ 
versible error—Hanover Fire Ins. 
Co. V. Glenn, Civ.App., 163 S.W.2d 
993. 

74. Ala.—^Whitaker v. Hofmayer Dry 
Goods Co.. 99 So. 911, 211 Ala. 160. 

Okl.—Ball V. Hall, 161 P. 778, 62 Okl. 
62. 

Tex —Bustamante v. Haynes, Civ. 

App., 56 S.W.2d 137. 

3 C.J. p 1414 note 64. 

75. Ala—^Wells Co. v. Lane, 116 So. 
77, 217 Ala. 10, second certiorari de¬ 
nied 116 So. 79, 217 Ala. 12. 

SD—Presho State Bank v North¬ 
western Milling Co., 186 N.W. 870, 
45 S.D. 68, 23 A.L.R. 48, rehearing 
denied 186 N.W. 660, 46 S.D 147. 
Tex.—McClure v. McClure, Civ.App., 
228 S.W.2d 862—Grand Lodge, Col¬ 
ored K. P. of Texas v. Rhodes, Civ. 
App., 72 S.W.2d 1106—Traders’ & 
General Ins. Co. v. Powell, Civ. 
App, 44 S.W.2d 764, reversed on 
other grounds, Com.App., 65 S.W.2d 
269—Memphis Cotton Oil Co. v. 
Tolbert, Civ.App., 171 S.W. 809. 

Utah.—Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 
491, 27 A.L.R. 874. 

3 C.J. p 1411 note 61 [a] (9)» p 1414 
note 61. 

Commendable practice 
Grouping assignments of error and 
argument under several propositions 
presented for decision, without waiv¬ 
ing assignments of error, U permissi¬ 
ble and to be commended. 

Ala.—Southern Ry. Co. v. Cates, 100 
So. 856, 211 Ala. 282. 

Bpeolfloations of error not eontesu 
plated 

The rules for grouping In the brief 
assignments which raised germane 
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questions or matters should be separately present¬ 
ed.'?® 

Where the ruling objected to was based on a 
number of separate independent grounds, a claim 
that the ruling was error without specifying each 
ground is too general,*? ® ® but one appealing from 


the granting of a new trial on the ground of newly 
discovered evidence need not refute other possible 
grounds for the granting of the new trial.'?®-^® 

Under some rules the errors should be distinctly 
and separately alleged^*? and numbered,but defi- 


questions do not contemplate that 
the speclflcations of error are to be 
80 grouped, each group to constitute 
an assignment of error. 

S.D.—Presho State Bank v. North¬ 
western Milling Co., 186 N.W. 370. 
46 S.D. 68. 23 A.I<.R. 48, rehearing 
denied 186 N.W. 660, 45 S.D. 147. 
Fleas to Jurlsdiotioa 
An assignment that trial court err¬ 
ed in sustaining defendant's second 
amended plea to the Jurisdiction died 
on a certain date, and supplemental 
plea to the Jurisdiction and motion 
to dismiss filed on another date, and 
setting forth the ground of alleged 
error was not too general to be con¬ 
sidered or duplicitous because it com¬ 
plained of the action of trial court 
on two separate and distinct motions 
where each of the pleadings sought 
a dismissal of the suit which dismiss¬ 
al constituted the ground of com¬ 
plaint. 

Tex.—H. Rouw Co. v. Railway Exp. 
Agency, Clv.App., 154 S.W.2d 143, 
error refused. 

76. Ala-—Wells Co. v. Lane, 116 So. 
77, 217 Ala. 10, certiorari denied 116 
So. 79, 217 Ala. 12. 

Tex.—Grand Lodge, Colored K. P. of 
Texas v. Rhodes. CivApp., 72 S.W. 
2d 1106—Bustamante v. Haynes, 
Clv.App . 55 S.W. 2d 137—Traders' & 
General Ins. Co. v. Powell, Clv.App. 
44 S.W.2d 764, reversed on other 
grounds, Com.App., 66 S.W.2d 269— 
Clevenger v. Burgess, Clv.App., 31 
S.W.2d 676—^McBee v. McBee, Civ. 
App., 247 S.W. 688—Tompkins v. 
Hooker, CivApp, 226 S.W. 1114, 
reheard 229 S.W. 361—Galveston, H. 
& S. A. Ry. Co. V. Seligman, Civ. 
App., 219 S.W. 303—P. T. Talbot & 
Son V. Martindale, Clv.App., 211 S. 
W. 302—Russell v. Old River Co., 
Clv.App., 210 S.W. 706—Thompson 
V. Dodge, Clv.App., 210 S.W. 686, 
error refused—Boedefeld v. John¬ 
son, Clv.App., 201 S.W. 1027—Palm 
V. Theumann, Clv.App., 201 S.W. 
421, dismissed for want of Jurisdic¬ 
tion—Western Union Telegraph Co. 

V. Love & Walters, Clv.App., 200 S. 

W. 889—Colgrove v. Falfurrias 
State Bank, Civ.App., 192 S.W. 680 
—Davis V. Collins, Clv.App., 169 S. 
W, 1128. 

t C.J. p 1411 note 51 [a] (10), p 1414 
note 62. 

gnIWfltency of evldeiioe Mid ooaolo- 
sion of law 

An assignment that the finding of 
the court was not supported by evi¬ 
dence* and an assignment that the 


court erred in its conclusion of law 
as to a certain matter dealt with 
entirely different legal propositions, 
and are Improperly grouped. 

Tex.—Shippers' Compress Co. v. 
Northern Assur. Co., ClvA^pp., 208 
S.W. 939, error refused. 

76.6 Iowa.—^Prudential Ins. Co. of 
America v. Burns, 273 N.W. 846, 

I 223 Iowa 714 

Tex.—Lozano Newspapers v. Alvarez, 
CivApp, 104 S.W.2d 673, error dis¬ 
missed. 

76.10 Cal.—Boynton v. McKales, 294 
P.2d 733, 139 C.A.2d 777. 

77. U S.—Harrow-Taylor Butter Co. 

V. Crooks, C.C.A.MO., 41 F.2d 627. 
Mich.—Eger v. Helmar, 262 N.W. 298, 
272 Mich. 613. 

Mo.—Frick v. Millers' Nat. Ins. Co., 
213 S.W 864, 279 Mo. 156. 

McDonnell v. Hawkeye Life Ins. 
Co. App. 84 SW.2d 387—Schmidt 
V. .^tna Life Ins Co. of Hartford, 
Conn., 64 S W 2d 431, 227 Mo App. 
677—Independence Ave. Bank v. 
Commercial State Bank, Mt Wash¬ 
ington, App , 253 S W. 163—Seaton 
V. Taylor, App., 246 S.W. 606—Lux 
V. Milwaukee Mechanics Ins. Co., 
App., 221 S.W, 788—Endres v, Had- 
eler, App., 220 S.W. 1002. 

Mont.—In re Wilcox' Estate, 201 P.2d 
989, 122 Mont. 290. 

Okl.—Cherry v. Boyles, 6 P.2d 1049, 
161 Okl. 136—Mitchell v. Wallace, 
268 P. 192, 131 Okl. 237—Renfrew 
V. Ittleson, 236 P. 685, 110 Okl. 109 
—Leonard v. Adams, 207 P. 90, 86 
Okl. 181. 

Enumeration of errors 

Appellant's brief must contain an 
enumeration of the errors relied on. 
Idaho.—Thomas v. Union Sav. Build¬ 
ing & Trust Co., 221 P. 132, 38 Ida¬ 
ho 247. 

Sul&oient allegation of error 

Mo.—Nordquist v. Armourdale State 
Bank. 19 S.W.2d 663, 226 Mo.App. 
186. 

Splitting assignments 

A multifarious assignment of er¬ 
ror in the trial court cannot be 
brought forward in the brief by split¬ 
ting the assignment so as to present 
the matters complained of separate- | 
ly. 

Tex.—^Phoenix Furniture Co. of Port 
Arthur v. Kay, Civ.App., 10 S.W.2d 
422. 

Where separate assignment of errors 
not filed 

Assignments of error should ei¬ 
ther be filed as a separate paper or 
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set forth and numbered at beginning 
of brief, so that reviewing court at 
outset may have detailed claims of 
error, and should not be set forth in 
argument throughout brief. 

Ohio.—Bowser v. Bembo, App.. 86 N. 

E.2d 998. 

Exceptions 

Defendants should not have renum¬ 
bered exceptions in their brief with 
numbers which did not correspond 
with those in the bills of exceptions. 
R.I.—Savard v. Industrial Trades Un¬ 
ion of America, 72 A.2d 660, 76 R I. 
496. 

78. Fla.—Citizens* Nat. Bank of Fer- 
nandina v. Florida Tie & Lumber 
Co., 89 So. 139, 81 Fla. 889. 

Mich—Eger v. Helmar, 262 N.W. 298, 
272 Mich. 613. 

Mont.—In re Wilcox' Estate, 201 P.2d 
989, 122 Mont. 290. 

Okl.—First State Bank of Canute v 
Thomas, 206 P.2d 866, 201 Okl. 325 
—Cherry v. Boyles, 6 P.2d 1049, 151 
Okl. 136—Mitchell v. Wallace, 268 
P. 192, 131 Okl. 237—Renfrew v 
Ittleson, 236 P. 685, 110 Okl. 109— 
Leonard v. Adams, 207 P. 90, 86 
Okl. 181. 

Tex.—^Ulrich v. Galveston-Seeburg 
Electric Piano Co., Civ App., 199 S 
W. 310—Jefferson v. McFaddin, Civ. 
App , 178 S.W. 714. 

3 C.J p 1411 note 61 [a] (12), (13). 
p 1414 note 63. 

Befereuce by number sxoused 

Violation of rules requiring briefs 
to refer to assignments of error by 
number, was condoned In a particu¬ 
lar case where the record was simple, 
and specific reference to the assign¬ 
ments was not necessary to the 
court’s understanding of the argu¬ 
ment. 

Ala —Brothers v. Brothers, 94 So 
175, 208 Ala. 268. 

Motion for new trial 

(1) Appeal assigning error in over¬ 
ruling motion for new trial presented 
nothing for review, where appellant 
did not set out the causes assigned 
as reasons for new trial numbered 
as in motion for new trial and sup¬ 
ported by separately numbered prop¬ 
ositions. 

Ind.—Ross V. Clore, 74 N.E.2d 747, 
117 Ind.App. 548. 

(2) Giving numbers to assignments 
of error in the brief not correspond¬ 
ing to the numbers of the same as¬ 
signments in the motion for new tri¬ 
al is expressly permitted by Ct. of 
Civ.App.Rules, rule 29 (142 S.W. xiii). 



6 C.J.S. 


ciencies in this respect are frequently condoned or 
ignored by the court.^^ ® 

The rules as to the position in the brief where 
the assignments should be placed should be fol¬ 
lowed.'^® Where the rules so provide, the assign¬ 
ments of error should not be intermingled with the 
statement, arguments, and authorities,®® but the 
statements, authorities, and arguments should relate 
to the assignments.81 The subject matter of the 
alleged error should be presented in the brief as 
completely as practical. 

Exceptions are inadequately briefed where noth¬ 
ing is said with respect to them beyond what was 
said when they were taken.®2 The mere restate- 
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ment of a ground of the motion for a new trial 
presents no question.®® In cases where it is not 
necessary to file a brief on appeal, it is not neces¬ 
sary to file briefs containing formal assignments of 
error.®^ 

Appellee's brief need not specifically answer each 
assignment made by appellant, but it is sufficient 
if it is comprehensive.®® 

Motion in arrest of judgment, A specific assign¬ 
ment that the court erred in sustaining the motion 
in arrest of judgment is sufficient especially where 
the matter relied on is made plain enough under 
the head of ‘‘Points and Authorities" and in the 
printed argument.®® 


Tex.—St. Louis, I. M. & S. Ry. Co. v 
Landa & Storey, Clv.App., 187 S.W 
358. 

Improper nnm'berinff 

It is a violation of Ct. of Clv.App 
Rules, rule 29 (142 S.W. xiil) for an 
appellant to number assignments in 
a brief from 1 to 16, and then from 7 
to 24, because that causes a duplica¬ 
tion of assignments of the same num¬ 
ber. 

Tex.—Allen v. Crutcher, Clv.App., 216 
S W. 236, error refused. 

Ooaseoutive aiimberlBar 

(1) It is a violation of the rule re- 
quiringr assignments of error to be 
numbered in a consecutive order in a 
brief to omit a number. 

Tex—Irwin v. Jackson. Clv.App, 230 
S W, 522, dismissed for want of Ju¬ 
risdiction. 

(2) A brief wherein the assign¬ 
ments were numbered from 1 to 10, 
consecutively, omitting 4 and 5, was 
improper as not numbering all the 
assignments consecutively. 

Tex.—Russell v. Old River Co., Civ. 
App , 210 S.W. 705. 

(3) Where a rule of court requires 
that the assignments shall be num¬ 
bered from the first to the last in 
their consecutive order, the court will 
not consider any assignment of error 
in the brief subsequent to the first 
where three is the next number after 
one. 

Tex.—^Western Union Telegraph Co 
V. Golden, Clv.App, 201 S.W. 1080. 

Numbering of ezoeptiona 

Defendants should not have renum¬ 
bered exceptions in their brief with 
numbers which did not correspond 
with those of the bill of exceptions. 
R.I.—White V. Alexlon, 87 A.2d 853, 
79 R.I. 297. 

78.6 Mont.—In re Wilcox* Bstate, 201 
P.2d 989, 122 Mont. 290. 

Okl.—^United States Bank of Canute 
V. Thomas, 206 P.2d 866, 201 Okl. 
326. 


79. Tex—Equipment Co. ▼. Luse, 

Clv.App , 260 S.W. 1104. 

After statement of material faots 

of the case, the assignments of er¬ 
rors should be set out briefly and as 
precisely as in making a new trial 
motion in a law case, and then each 
error taken up separately and ar¬ 
gued on the facts and law with re¬ 
spect thereto, giving appropriate ci¬ 
tations to the record and to the law 
relied on. 

Tenn.—^Walkup v. Covington, 73 S.W. 

2d 718, 18 Tenn.App. 117. 

In argument 

Where appellants set out in their 
argument, which is not a necessary 
part of the brief and can be omitted, 
certain alleged errors on the admis¬ 
sion of evidence, they need not be 
considered since matters not set out 
in the essential part of the brief need 
not be considered on appeal. 

Ind —Pfell V Citizens' Loan & Trust 

Co. of Logansport, 167 N.E. 623, 89 

Ind App. 626. 

Effect of violation 

(1) A violation of the rule requir¬ 
ing the printing of assignments of er¬ 
ror preceding the argument thereon 
will cause the argument to be strick¬ 
en with permission to file a new one 
in compliance with the rule. 

S.D—Warwick v. Bliss, 187 N.W. 716, 

45 S.D. 388. 

(2) Where a rule permits assign¬ 
ments of error to be placed in the 
front of the brief, a motion to strike 
because assignments are not copied 
at the back of same will be overruled 
Tex—Clark v. Spurdis, Civ.App., 258 

S.W. 881. 

In Tlorida ''each question [of the 
statement of the questions Involved 
is] to be In a separate paragraph, 
preferably of not more than ten 
lines and so phrased that the point 
of law Intended for solution may 
plainly appear. The question to be 
immediately followed by an 'answer 
stating simply whether it was affirm¬ 
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ed, negatived, qualified or not answer¬ 
ed by the court below.* The ques¬ 
tions presented to this court for de¬ 
cision should be included in the 
‘Statement of the Questions Involv¬ 
ed *’* 

Fla.—Smith v. Presha, 134 So. 44, 
101 Pla. 1272. 

In ZUinols a statement of the errors 
and cross errors relied on for reversal 
must be made in the concluding sub¬ 
division of the statement of the case. 
Ill.—Bender v. Alton R. Co., 1 N.E.2d 
108, 284 Ill.App. 419. 

80. Ohio.—Bowser v. Bembo, App., 
36 N.E.2d 998. 

Tex—Haynes v. Germany, Clv.App., 
144 S.W.2d 981—Counts v. Dobbs, 
Clv.App., 236 SW. 716—Powell v. 
Charco Independent School Dist., 
Clv.App., 203 S.W. 1178, error re¬ 
fused. 

81. Tex.—Panhandle Grain & Eleva¬ 
tor Co. V. Dorsey, Clv.App., 242 S. 
W. 266. 

81.5 Ind —Public Service Commis¬ 
sion of Ind. V. Indianapolis Rys., 76 
N.E 2d 841, 225 Ind. 656. 

Pla.—Town of Howey-ln-the-Hllls v. 
Graessle, 36 So.2d 619, 160 Pla. 688. 

82. Vt.—Firestone Tire & Rubber 
Co. V. Hart's Estate, 158 A. 92, 104 
Vt. 197—^Northern Trust Co. v. Per¬ 
ry, 156 A. 906, 104 Vt. 44—Paska v. 
Saunders, 153 A. 451, 103 Vt. 204— 
Temple v. Atwood. 137 A. 321, 100 
Vt. 366—Ralthel v. Hall, 130 A. 749, 
99 Vt. 65—McClary v. Hubbard. 122 
A. 469, 97 Vt. 222—McAllister v. 
Benjamin, 121 A. 263, 96 Vt. 475. 

83. Ind.—Indiana Utilities Co. v. 
Wareham, 118 N.E. 672, 66 Ind.App. 
642. 

84. Tex.—^Auto Transit Co. v. City 
of Pt. Worth, Civ.App., 182 S.W. 
685. 

86. Tenn.—Courtney v. Courtney, 10 
Tenn.App. 669. 

86. Mo.—Kennedy v. Bowlihg, 4 S.W. 
2d 438, 319 Mo. 401. 
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b. Snbstaatial Oompliaace SnAdeiit 

A tubstantlal compliance with the rules ae to epeclfl- 
cation of errors is sufficient. 

A substantial compliance with the rule requir¬ 
ing specifications of errors relied on will be suffi¬ 
cient.®^ Liberality is exercised in construing the 
rules as specification of errors and in determining 
whether or not the brief complies therewith 
doubts as to the sufficiency of a specification of er¬ 


ror will be resolved in favor of appellant and in 
favor of considering the question raised.®^-!® The 
determination of whether or not the brief suffi¬ 
ciently presents the issues for review rests in the 
discretion of the court.®7.i6 

A short and clear statement of the errors relied 
on for reversal is sufficient,®® and the court will 
consider an error which is clearly, although not 
technically, urged.®®-® Where appellant's brief, re¬ 


ar. Hawaii.—^Watumull v. Borth- 
wlck, 34 Hawaii 84. 

Ill.—Swain v. Hobera, 44 N.B.2d 88. 
880 Ill. 442—City of Chicagro v. Pe¬ 
terson, 195 N.E. 636, 360 Ill. 177. 

Moore v. Monarch Distributing: 
Co.. 32 K.B.2d 1019, 309 Ill.App. 839 
—Thompson v. Knigrht. 8 N.E.2d 
114, 284 IlLApp. 656. 

Ind.—Repp V. Indianapolis, C. & S. 
Traction Co.. Ill N.E. 614. 184 Ind. 
671. 

Bonham v. Mendenhall. 188 N.E. 
695, 98 Ind.App. 189—Peters v. An¬ 
drews, 129 N.E. 328. 74 Ind.App. 578 
—Cleveland, C., C. & St. L. Ry. Co. 
T. Gannon, 112 N.E. 411, 63 Ind.App. 
289 

Iowa.—Stewart v. Hilton, 77 N.W.2d 
637—Rutherford v. Rutherford. 297 
N.W. 259, 230 Iowa 298—Muntz v. 
Travelers Mut. Casualty Co.. 295 N. 
W. 837, 229 Iowa 1015. 

Mo.—Kirkland v. Blxby, 222 S.W. 
462, 282 Mo 462—Copeland v. 

Smith, 197 S.W. 848. 

Sanders v. Brooks, 183 SW.2d 
853. 238 Mo.App. 485—Winegrar v. 
Chicaero, B. & Q. R. Co., App., 163 
S.W.2d 357—Peycke Bros. Commis¬ 
sion Co. V. Davis, 257 S.W. 824, 215 
Mo.App. 545. 

Ohio.—In re Anderson's Estate, App., 
130 N.E 2d 250. 

Okl.—^Armstrong: v. Wasson, 220 P. 
648, 93 Okl. 262. 

Tex.—^Vela v. Southland Life Ins. Co., 
Civ.App., 212 S.W.2d 210, reversed 
on other grounds, 217 S.W.2d 660, 
147 Tex. 478—Firestone v. Sims, 
Civ.App., 174 S.W.2d 279, error re¬ 
fused—Frost V. Crockett, Clv.App., 
109 S.W.2d 529, error dismissed— 
Rector v. Continental Bank & Trust 
Co., Clv.App,, 180 S.W. 309. 

Wash.—Mitchell v. Mitchell, 166 P.2d 
988, 24 WaBh.2d 701—McKenzie v. 
Royal Dairy, 77 P. 680, 85 Wash. 
390. 

S C.J. p 1413 note 54 [c]. 

Sabstaatial oomplia&oe 
(1) Where appellant, although mak¬ 
ing no formal, collective assignment 
of errors in any given part of his 
brief, yet separately assigns errors 
speciflcally In distinct subheads of 
his points and authorities, it will be 
aooepted as a substantial compliance 
with the statute and rules of court. 
Mo.—Vahldlck v. Vahldick, 175 S.W. 
199, 264 Mo. 628. 


(2) Where the appellate court Is 
able to glean from a reading of ap¬ 
pellant's points, authorities, and ar¬ 
gument the grounds upon which he 
relies for reversal. It may be consid¬ 
ered to be a substantial compliance. 
Mo.—Cavanaugh v. Dyer, App., 215 8. 
W. 481. 

(8) Appellant's brief, raising only 
one point, that the court erred in 
giving an instruction containing a 
statement fully covering the facts of 
the case, and immediately thereafter 
a statement, under a heading enti¬ 
tled “Brief," giving an instruction 
complained of In full and discussing 
it, with citation of authorities relied 
on, is held to comply with rules of 
court requiring a separate statement 
of errors and points relied on. 

Mo.—Ward v. Stutzman, App., 212 S. 
W. 65. 

Brief considered as a whole 

A brief which, taken as a whole, 
reasonably presents the error sought 
to be corrected, will be considered. 
Tex.—^Mutual Life Ins. Ass'n v. 
Smelley, Clv.App., 68 S.W.2d 1106. 

Specification of error held sufficient 

Cal —Bickford v. Lawson, 67 P.2d 
708, 20 C.A.2d 733. 

Del,—Pitts V. White, 109 A.2d 786, 10 
Terry 78 

Ill.—Thompson v. Knight, 8 N.E.2d 
114, 284 Ill App. 656 
Mo.—Ford V Louisville & N. R. Co., 
188 SW.2d 187—Boatmen's Nat. 
Bank of St. Louis v. Rogers, 179 S 
W.2d 102, 352 Mo. 763—Jungeblut 

V. Marls, 172 S.W.2d 861, 351 Mo. 
801—Magers v. Northwestern Mut 
Life Ins. Co., 152 S.W.2d 148, 348 
Mo. 96. 

Jones V. Gleason, App., 209 S.W. 
2d 536—State ex rel. Luechtefeld v. 
Arnold. App., 149 S.W.2d 884. 

Tenn.—Brlmer v. Municipality of Jef¬ 
ferson City, 216 S.W.2d 1, 187 Tenn. 
467. 

Farmers State Bank v. Jones, 232 
B.W.2d 658, 34 Tenn.App. 57. 

Tex.—Sears, Roebuck & Co. v. Hol¬ 
lingsworth, 293 S.W.2d 639—South¬ 
ern Underwriters v. Samanie, 155 
S.W.2d 359, 137 Tex. 531-Myers v. 
Crenshaw, 187 S.W.2d 7, 134 Tex. 
600. 

Staha V. Mitchell, Clv.App., 294 S. 

W. 2d 906—^Norvell Service Co. v. 
Spell, Clv.App., 288 S.W.2d 188, er¬ 
ror refused no reversible error— 
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I Kllnke v. Harblson, Civ.App., 248 S. 
W.2d 545, affirmed 264 S.W.2d 769, 
152 Tex. 142—Reese v. Phillips, Civ. 
App. 283 S.W.2d 688—Schoenberg 
v. Forrest, Clv.App., 228 S.W.2d 
656, error refused no reversible er¬ 
ror—Southland Life Ins. Co. v. 
'iVhIte, Clv.App., 149 S.W.2d 218— 
Brown v. Westerfeld, Clv.App., 129 
S.W.2d 461, error dismissed, Judg¬ 
ment correct—Anderson v. Hirsch, 
Civ.App., 112 SW2d 636, error re¬ 
fused—Frost V. Crockett, Clv.App., 
109 S.W.2d 629. error dismissed. 
Bpeoifloation held iasnffioient 
N.J.—Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 132 N.J.Law 
897. 

N.D.—Nagel v. Emch, 23 N.W.2d 879, 
74 ND. 631. 

Tex.—Corrigan v. Heard, Clv.App., 
225 S.W 2d 446, error refused no 
reversible error—Sellers v. Great 
Southern Life Ins. Co., Civ App., 
118 S.W.2d 612, error dismissed. 
07.6 Tex.—^Reserve Life Ins. Co. v. 
Everett, Civ App., 276 S.W 2d 713, 
error refused no reversible error, 
rehearing denied 276 SW.2d 926— 
Black v. Black, Civ App., 240 S.W. 
2d 458, error refused no reversible 
error—Lang v. Harwood, Civ App., 
146 S.W.2d 946—Henry v. Walter 
Bennett. Inc., Civ App., 136 SW.2d 
1073, error dismissed. Judgment 
correct. 

Nonjury trial 

In cases tried by the court sitting 
as a Jury, the appellate courts are 
very liberal touching matters of spec¬ 
ification of error. 

Mo.—Nelson v. McClean's Estate, 161 
S.W.2d 676, 236 Mo.App. 718. 

67.10 Iowa.—^Agans v. General Mills, 
48 N.W.2d 242, 242 Iowa 978. 
Kan.—Marks v. Marks, 182 P.2d 885, 
163 Kan. 454. 

Tex.—Herzstein v. Bonner, Clv.App., 
216 S.W.2d 661—Worth Finance Co. 
V. Charlie Hillard Motor Co., Civ. 
App., 131 S.W.2d 416. 

87.16 Ill.—Stein v. Midway Chevro¬ 
let Co., 42 N.E.2d 125, 816 IlLApp. 
106. 

88. Ind.—Gwinn v. Hobbs, 118 N.E. 
166, 72 Ind.App. 439. 

88.6 Ala.—Propst v. Brown, 84 So. 

2d 497, 260 Ala. 282. 

Idaho.—^Lawyer v. Sams, 287 P.2d 
606. 72 Idaho lOL 
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gardless of criticism with respect to form and sub¬ 
stance, is sufficient to present a number of ques¬ 
tions on the merits of the case, they are entitled to 
consideration,so that, although errors should have 
been more specifically alleged, where the court is 
able to discover the errors relied on, and neither 
respondent nor the court have been misled, they 
will be considered.^<^ 

It is sufficient if the attention of the court is 
clearly directed to the error relied on.®®-5 Formal 


deficiencies in the specificadon of errors will not 
prevent consideration of the appeal where the er¬ 
rors complained of clearly appear from the brief 
considered as a whole.*®*^® It has been held that 
an error which is not specified will be considered 
where it is necessarily involved in a ruling assigned 
as error.»0 i5 

A respondent who in his brief answers the con¬ 
tentions of appellant cannot contend that the mat¬ 
ter is not presented for review.®®-^® 


Mo.—Lammers v. Greullch, 262 S W. 
2d 861. 

Tex.—Freedman Packing: Co. v. Har¬ 
ris, Clv.App, 160 S.W.2d 180, error 
refused—Langr v. Harwood. Civ. 
App.. 146 S.W.2d 945. 

89. Ill.—People ex rel. MeWard v. 
Chicagro & Illinois Midland By. Co . 
57 NE.2d 863, 388 Ill 325 

Sebastian v. School Directors of 
School Dlst. No. 103, Montgomery 
County, 47 N.B.2d 121, 817 Dl.App 
524—Snook v. Shaw, 43 N E 2d 417, 
816 Ill.App. 694—Trust Co. of Chi¬ 
cago V. Iroquois Auto Ins. Under¬ 
writers, 2 N.E.2d 338, 286 Ill.App 
817. 

Ind.—Zollman v. Baltimore & O. S 
W. R. Co., 121 N.E. 186, 70 Ind.App 
396. 

Tenn —Adcox v. Southern By. Co, 
184 S W 2d 37, 182 Tenn 6, 156 A.L 

R. 1091. 

Tex.—^Whitten v. Dethlofl, Civ.App . 
214 S.W.2d 480. 

Especially where appellee’s bricf.*^ 
do not contain a single specifle prop¬ 
osition directed to any alleged error 
urged by appellant. 

Ind.—^Zollman v. Baltimore & O S 
W. R. Co., 121 N.E. 186, 70 Ind.App 
896. 

Merely formal deflcieaoies in the 

specification of errors will not render 
the brief insufficient. 

Ind.—Bryan v. Yoder, 71 N.E.2d 474, 
225 Ind. 67. 

80. Ala.—^Woods v. County Bd. of 
Ed. of Sumter County, 84 So.2d 780, 
264 Ala. 81. 

Idaho.—Smith v. Wallace Nat. Bank, 
150 P. 21, 27 Idaho 441. 

Mo.—Clark v. McKeone, 234 SW.2d 
674—Church v. Combs, 58 S.W.2d 
467, 882 Mo. 884. 

Lewis V. Willingham, App., 274 

S. W 2d 814—^Bowser v. Bowser, 165 
S.W.ad 630, 236 Mo.App. 614—Bohn 

V. City of Maplewood, App., 124 S. 

W. 2d 649—Round Prairie Bank of 
Fillmore v. Downey, App., 64 S.W. 
2d 701—Brown v. Farmer Motor 
Co., App., 17 S.W.2d 616—California 
Special Road Dlst. v. Bueker, App., 
256 S.W. 98, remanded on other 
grounds 248 S.W. 927—Endres v. 
Hadeler, App., 220 S.W. 1002. 

S.D.— Mumford ▼. Rood. 168 X.W. 
921, 86 S.D. 80. 


Tex —Dufner v. Haynen, Clv.App., 
263 S.W.2d 662, error refused no 
reversible error—Lofland v. Jack- 
son, Clv.App., 237 S.W.2d 786, er¬ 
ror refused no reversible error— 
Foster v Buchele, Civ App., 213 S. 
W 2d 738, error refused no revers¬ 
ible error. 

Wash.—Moore v. City of Spokane, 
162 P. 999, 88 Wash. 203—Crowley 
v. McDonough. 70 P. 261, 80 Wash. 
67. 

Failure to object 

Inserting assignment of errors in 
the bill of exceptions instead of a 
brief will not prevent review where 
no objection is made by appellee be¬ 
fore answering brief. 

Philippine.—Del Rosario v. Del Ros¬ 
ario, 2 Philippine 321. 

Error la overruUiig motion for new 
trial 

On appeal from an order overrul¬ 
ing a motion for a new trial, the 
overruling of the motion is the 
ground for the appeal, and unless re¬ 
spondent has been misled by the 
failure to specify the claimed error 
in overruling the motion, the appeal 
should be considered on the merits 
Idaho.—^Williams v. Skelton, 237 P. 
412, 40 Idaho 741. 

SulBoient statement under proposl. 
tlons 

Judgment will not be affirmed for 
neglect to Include a copy of the as¬ 
signments of error in typewritten 
brief, where the propositions are 
substantial copies of the assign¬ 
ments of error in'the trial court and 
appellee claims no Injury, the court 
was not inconvenienced nor delayed, 
and no objection was made in the 
reply brief or argument. 

Tex.—^Albritton v. Commerce Farm 
Credit Co.. Clv,App.. 9 S.W.2d 193, 
affirmed Commerce Farm Credit 
Co. V. Albritton, Com.App., 17 S. 
W.2d 784. 

Single poiat ia caee 

(1) A single point contained in 
the case will be considered, although 
the brief contains no assignment of 
errors, separately alleged. 

Mo.—^Betta v. Harvey, App., 297 S.W. 
996. 

(2) Where there is but a single 
contention, namely, that the evl- 
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dence is insufficient to sustain the 
findings, the appeal will not be dis¬ 
missed, although the brief did not 
set forth any specifications of er¬ 
rors. 

Mont.—Robltaille v. Boulet. 161 P. 
163, 68 Mont. 66. 

Appellaat’s failure not exensed by 
appellee's knowledge 

Fact that appellee by an instruc¬ 
tion requested in the trial court rec¬ 
ognized that a particular point was 
in the case did not relieve appellant 
of its duty specifically to state in 
the appellate court its points for re¬ 
versal. 

Mo.—^Farmers* Bank of Deepwater V. 
Ogden, 188 S.W. 201. 192 Mo.App. 
243. 

More generality of statement of 

a point in the brief relied on for 
reversal is not necessarily fatal to 
the consideration of the question 
where neither appellee nor the court 
could possibly be misled. 

N.M—Witt V. Evans, 16 P.2d 60, 86 
N.M 366. 

90.5 Tex —Fambrough v. Wagley, 
169 S.W 2d 478, 140 Tex. 677. 

Feldman v. Bevll, Clv.App., 190 
S.W.2d 167, refused for want of 
merit—Insurance Inv. Corp. v. 
Hargrove, Civ App., 179 S.W.2d 383 
—^DeBusk V. Guffee, Clv.App., 171 
S.W.2d 194—Brown County Water 
Imp. Dist. No 1 V. McIntosh, Civ. 
App., 164 SW.2d 722, error refused 
—Tarrant County v. Hollis. Civ. 
App, 89 S W.2d 886, reversed on 
other grounds Hollis v. Tarrant, 
114 S.W.2d 240, 181 Tex. 172. 

90.10 Kan.—Williams v. Holt, 808 
P.2d 208. 180 Kan 308. 

Tex.—Gloor v. Richard Gill Co., Civ. 
App., 272 S.W.2d 920, error refused 
no reversible error. 

90.15 Tex.—Houston Fire ft Cas. 
Ins Co. V. Pritchard ft Abbott, 288 
S.W 2d 728. 

Bias V. Berly, Clv.App., 246 S.W. 
2d 603, reversed on other grounds, 
256 S.W.2d 606, 162 Tex. 176. 

90.90 Okl.—Norris v. Van Handel, 
163 P.2d 217, 196 Okl. 164. 

Cure of deficiency of brief by brief 
of opposite party see infra | 1880. 
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A deficiency in the specification of errors may be 
cured by an amendment of the brief.®®-*® 

0. Effect of Noncompliance 

At a aeneral rule, the court will not contider errors 
Which are not properly specified In the brief. 

The rules which require appellant to set out in 
his brief the errors on which he relies for reversal 
are important,and not merely technical.®^ ® Their 
provisions should be followed,®* and it is the duty 
of the courts to enforce them.®® 


However, the reviewing court may, if it sees fit, 
determine a case on the merits, even though there 
is no proper specification of errors,®^ and may in 
its discretion notice an error which has not been 
properly assigned,®® or properly briefed.®® The 
court will usually notice an unassigned error where 
it is the only question involved in the case®®-® or 
where it is raised and discussed by the respond- 
ent.®®-^® 

The court should notice an unspecified error 
where it is fundamental in character,®*^ or involves 


90.25 Tex.—Southwestern Drug 

Corp. V. Chilner, Clv.App., 116 S. 
W.2d 899. 

91. Ind.—JelTersonville School Tp. 
V. Jeffersonville School City, 96 N. 
E. 662, 668. 60 Ind.App. 178—King 

V. State, 93 N.E. 1082, 47 Ind.App. 
696. 

Mo.—Johnson v. Fogertey Bldg. Co., 
App., 194 S.W.2d 924. 

91.5 Mo.—Johnson v. Fogertey 

Bldg. Co., supra. 

93. Mo —Brown v. Farmer Motor 
Co , App., 17 S W.2d 615. 

99, Mo—Still V. Glass, App., 222 
S.W. 893. 

94. Iowa.—^Wilson v. Iowa Southern 
Utilities Co. of Delaware, 293 N. 

W. 77, 228 Iowa 724. 

Kan.—General Motors Acceptance 
Corp. V. Davis, 218 P.2d 181, 169 
Kan. 220, 18 A.L.B 2d 808. 

Mich—Schlientz v. Schlientz, 45 N. 
W.2d 183, 329 Mich. 63—Eger v. 
Helmar, 262 N.W. 298, 272 Mich. 
513. 

Mo.—Roach v. Kohn, 236 S.W,2d 284, 
361 Mo. 507. 

Central Fibre Products Co. v. 
Bacher, 112 S.W.2d 372, 232 Mo. 
App. 854, followed in Central Fibre 
Products Co. V. Madison, App., 112 
S W.2d 378 and Central Fibre 
Products Co. V. Brunswig, App., 
112 S.W.2d 378, rehearing denied 
112 S.W.2d 379, 232 Mo.App. 854. 
N.D—Chaffee v. Edlnger. 151 N.W. 

223, 29 N.D. 537. 

To support JudgmsBt 

A point, although not raised in the 
briefs, may be raised by the appel¬ 
late court when used to support, 
rather than reverse, the judgment. 
Mo.—Friedman v. Maryland Casual¬ 
ty Co., App., 71 S.W.2d 491. 

95. Ind.—Henderson v. County Pub. 
Co., 107 N.E. 296, 67 Ind.App. 414. 

Mo.—Brown v. Green, App., 168 S.W. 
2d 464. 

Neb.—Hamaker v. Patrick, 244 N.W. 
420, 123 Neb. 809—^American State 
Bank of Springfield v. Phelps, 232 
N.W. 612, 120 Neb. 370. 

K.C.—Cudworth v. Reserve Life Ins. 
Go., 91 S.E.2d 580, 243 N.C. 584— 
Town of Fuquay Springs v. Row¬ 
land* 79 B.E.2d 774» 239 N.C. 299. 


Ohio.—^Fishback v. Baldasarro, App., 
107 N.B.2d 239. 

Or.—^Reed v. Montgomery, 176 P.2d 
986, 180 Or. 196. 

3 C.J. p 1414 note 67. 

Where eaforoemeat would remilt In 
Injnstloe 

The rule requiring a statement of 
the question Involved on appeal may 
be disregarded when enforcement 
would result in injustice. 

Cal —Grant Memorial Park v. Hobla 
School Dist., 92 P.2d 499, 83 C.A.2d 
628. 

Plain error 

(1) Plain error affecting substan¬ 
tial rights may, in the discretion of 
the court, be considered on appeal 
although the question has not been 
properly preserved for review. 

Mo—Lewis v. Willingham, App., 274 
SW.2d 814—Williams v. Cobb, 
App., 239 S.W.2d 770. 

Neb.—Trute v. Skeede, 76 N.W.2d 
672, 162 Neb. 266. 

(2) Conduct of trial judge in ques¬ 
tioning witness was not error which, 
although not properly presented, 
would call for review under rule. 
Mo—Baker v. Atkins, App., 258 S 

W.2d 16. 

96. Or,—^McCormick v. Williams, 
256 P.2d 1071. 199 Or. 66. 

Tex.—Old Line Mut. Life Ins. Co. v. 
Tilger, Clv.App., 264 S.W.2d 667— 
Darling v. Panhandle & Santa Fe 
Ry. Co., Clv.App, 209 S.W.2d 660, 
error refused no reversible error 
— Smlrl V. Globe Laboratories, 
Civ App., 190 S.W 2d 674, refused 
for want of merit—Ormes v. 
Quinn, Clv.App., 113 SW.2d 242— 
Alexander v. Alexander, Clv.App, 
100 S.W.2d 420—Clifton v. W. R. 
Thompson & Sons Lumber Co, 
Civ.App., 100 S.W.2d 392, affirmed 
124 S.W.2d 106, 132 Tex. 366— 
Kibby V. Kessler, Clv.App., 225 S. 
W. 277, dismissed for want of ju¬ 
risdiction. 

Si view of aaother trial 
Although assignments of error are 
not briefed as required by law, the 
court may, in view of another trial, 
consider them. 

Tex.—Buchanan v. Houston &, T. C. 
R. Co., Civ.App., 180 S.W. 626. 
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96.5 Mo.—Milanko v. Austin, 241 S. 
W.2d 881, 362 Mo. 867, certiorari 
denied 72 S.Ct. 298, 342 U.S. 906, 
96 L.Ed. 678. 

Tex—Clifton v. W. R. Thompson & 
Sons Lumber Co., Civ.App., 100 S. 
W.2d 392, affirmed 124 S.W.2d 106, 
132 Tex 366. 

96.10 Mo.—Locke v. Warden, App, 
162 S.W.2d 642. 

Cure of defects In brief by brief of 
opposite party generally see infra 
§ 1830. 

97. Tex.—Ramsey v. Dunlop, 206 S 
W.2d 979, 146 Tex. 196. 

Doneghy v State, Clv.App, 240 
S.W.2d 331—Kamp v Hargis Bldg. 
Co, Civ.App., 238 S.W.2d 277, error 
refused no reversible error—Phil¬ 
lips v. Texas & P. Ry. Co., Civ. 
App., 223 S.W 2d 258, error re¬ 
fused no reversible error—Kilgore 
V. Howe, Civ.App., 204 S W.2d 1006 
—Head v. W. T. Rawlelgh Co., Civ. 
App, 162 S.W.2d 463, error dis¬ 
missed—Rudolph V. Smith, Civ. 
App., 148 S.W.2d 226—Allen v. 
Gulf Oil Corp, Civ App, 139 S W. 
2d 207, error refused—Thompson 
V. Corbin, Clv.App., 137 S W 2d 167 
—Commercial Inv. Co. of Uvalde 

V, Graves, Clv.App., 182 S W 2d 
439, error refused—^Worth Finance 
Co. V. Charlie Hillard Motor Co, 
Clv.App., 131 SW.2d 416—Robert¬ 
son V. C. A. Bryant Co., Civ.App., 
127 S.W.2d 649, error dismissed, 
judgment correct—Copeland v. 
Wahrenberger, Clv.App., 102 S.W. 
2d 476—Bartee v. W. T. Carter & 
Bro., Civ.App., 100 S.W.2d 878, er¬ 
ror dismissed—Guaranty Mort¬ 
gage & Realty Co. v. L. E. Whlth- 
am & Co., Civ.App., 93 S.W.2d 612, 
error dismissed—^Dickson v. Car- 
roll, Clv.App., 61 S.W.2d 1033— 
Risinger v. First State Bank of 
Abernathy, Civ.App., 12 S.W.2d 
242—^Davis v. Cochran, Civ.App., 
275 S.W. 423—Texarkana & Ft. S. 
Ry. Co. V. Brass, Civ App., 176 S. 

W. 778, reversed on other grounds, 
Com.App., 218 S.W. 1040. 

Vt.—In re Pringle’s Estate, 117 A.2d 
379, 119 Vt. 8. 

3 C.J. p 1414 note 68. 

Bzroars apparsat on faoa of rsoord 
Errors of law apparent on the face 
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a question of jurisdiction.^* • on which to reverse the judgment,** and ordinarily 

The court need not search the record for errors | it will confine itself to those errors pointed out in 


of the record require consideration, 
regardless of the sufndency of the 
assignments and brief. 

Tex.—Hardison v. A. H. Belo Corp., 
Clv.App., 247 S.W.2d 167-—Arno 
Co-operative Irr. Co. v. Pugh, Civ. 
App., 177 S.W. 901, modified on 
other grounds Com.App., 212 S.W. 
470. 

Vo duty to searoh entire record 

Under an assignment of funda¬ 
mental error, It is not the duty of 
the court of civil appeals to read 
the entire statement of facts In or¬ 
der to determine whether the Judg¬ 
ment has support in the evidence, 
but appellant must make in his brief 
an affirmative showing from the rec¬ 
ord to that effect. 

Tex —Moore v. Krenex, Com.App., 
89 S W.2d 828. 

Waid v. Mills, Clv.App., 8 S.W. 
2d 622—Gulf Refining Co. v. Bon¬ 
in, Civ.App., 242 S.W. 776. 

Should show how error fundamental 

Assignments of fundamental error 
would not be considered, where no 
stat€*ment was made by the briefer 
showing wherein matters complained 
of con.stituted fundamental error and 
the pleadings wore not brought for¬ 
ward in the brief as part of the 
statement in support of the assign¬ 
ments and propo.sitlons. 

Tex —Henry v. Rust, Civ App , 86 S 
W.2d 1084, error dismissed. 

fundamental errors 

(1) The que.stion of the Jurisdic¬ 
tion of the trial court is fundamen¬ 
tal and reviewable 

Tex —St. Louis Southwestern Ry 
Co. of Texas v Berry & Slauter, 
Civ App, 177 S W 1187. 

(2) The admission of evidence on 
an issue not raised by the pleadings 
is a fundamental error which may 
bo considered although not briefed, 
Tex —Kvants v. Erdman, Civ App , 

153 S W. 929. 

(3) A.ssignment that verdict 
should have been directed for de¬ 
fendant presents a fundamental er¬ 
ror, reviewable, regardless of defec¬ 
tive brief. 

Tex—Speed v. Gilliland, Civ.App.. 18 
SW2d 762. 

(4) Overruling a special exception 
to a pleading because the verification 
is insufficient does not present fun¬ 
damental error, so as to require a 
reversal, notwithstanding the alleg¬ 
ed error was Improperly assigned 
in the brief. 

Tex.—^Houston Ice & Brewing Co. v. 
Fields, Clv.App., 81 S.W.2d 234. 

(6) The contention that the fore¬ 
closure of a paving lien was error in 
that the property was the homestead 
of the owner at the time the lion 


was fixed, and hence exempt there -1 
from, is an insufficient showing of a 
fundamental error to require a re¬ 
versal of the Judgment foreclosing 
the Hen, where the contention was 
not presented by assignment of error 
in the briefs filed in the reviewing 
court and the determination of the 
question would require examination 
of the statement of facts. 

Tex.—^R. B. Spencer & Co. v. Texas 
Pac. Coal & Oil Co., Civ.App., 91 S. 
W.2d 411, error dismissed. 

(6) The insufficiency of plea con¬ 
troverting plea of privilege may be 
reviewed on appeal as fundamental 
error, without assignment of error, 
since it appears on face of record 
Tex.—Gillette Motor Transport Co. 

V. Whitfield, Clv.App., 160 S.W.2d 
290. 

(7) Jury's irreconcilably conflict¬ 
ing findings were fundamental error. 
Tex—Barton v. Wood, 162 S.W.2d 

147, error refused. 

(8) Court of civil appeals had au¬ 
thority to consider question as to 
effect of a statute, notwithstanding 
that appellant did not raise such 
question in his points of error or in 
his motion for new trial, 

Tex —Snyder Motor Co. v. Universal 
Credit Co.. Civ App, 199 S W 2d 
792, error refused no reversible 
error. 

(9) Other errors held fundamen¬ 
tal. 

Tex —Gamer v. Winchester, Civ. 
App. 110 SW.2d 1190, error dis¬ 
missed—Travelers Ins. Co. v. 
Stiles, Civ App, 110 S W.2d 985, 
error granted—Smeltzer v. Mc- 
Crory, Civ.App, 101 S.W,2d 850, 
reversed on other grounds 124 S. 

W. 2d 336. 132 Tex. 383. 

(10) Other errors held not funda¬ 
mental. 

Tex—Texas Co. v. State, 281 S.W. 
2d 83. 154 Tex. 494. 

Hernandez v. Light Pub. Co., 
Civ App., 245 S.W 2d 663, error re¬ 
fused—Ussery v. Hillier, Civ.App., 
234 S.W 2d 121—^Kendall v. John¬ 
son, Civ App., 212 S.W.2d 232— 
Masten v. Hasten, Civ.App., 166 
S.W 2d 347—R. B. Spencer & Co 
V. Texas Pac. Coal & Oil Co., Civ. 
App., 91 S.W.2d 411, error dis¬ 
missed. 

98. Or—Wood v. Sprague, 106 P.2d 
287, 166 Or. 122. 

S.C.—Central Realty Corp. v. Alli¬ 
son, 63 S.£3.2d 153, 218 S.C. 435 
Tex.—^Killan v. Kilian, Civ.App., 185 
SW.2d 611—Gillette Motor Trans¬ 
port Co. V. Wichita Palls & S. R 
Co., Clv.App, 170 S.W.2d 629, man¬ 
damus denied Wichita Falls & S. 
R. Co. V. McDonald, 174 S.W.2d 
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961, 141 Tex. 565—^Latshaw v. 

Barnes, Civ.App., 170 S.W.2d 631. 

99. Ala.—Suits v. Glover, 71 So.2<l 
49, 260 Ala. 449. 

Wrought Iron Range Co. v. Pol¬ 
lard, 67 So.2d 856, 87 Ala.App. 341 
—Christ V. Spizman, 85 So.2d 668, 
83 Ala.App. 586. 

Cal.—County Nat. Bank & Trust Co. 
of Santa Barbara v. Sheppard, 288 
P.2d 880, 136 CA.2d 205—Epperson 

V. Rosemond, 224 P 2d 480, 100 C. 
A.2d 344—Fox v. Erickson, 222 P. 
2d 462, 99 C.A 2d 740—Marsh v. 
Calvary Presbyterian Church v. 
Wilmington, 9 P.2d 230, 121 C.A. 
4G6. 

Ill.—McDowell V. Gallatin County, 
69 N.E.2d 369, 329 IlI.App. 613. 
See Kortylak v. Johnston City 
Building & Loan Ass'n of John¬ 
ston City, 279 Ill.App. 88—Shoml- 
die V. Brewerton, 234 Ill.App. 173 
—^Narkiewicz v. Wachowskl, 198 
III App. 214. 

Iowa.—Enslow v. Miner, 293 N.W. 
616, 228 Iowa 1117. 

Ky.—Martin v. Oliver, 176 S.W. 2d 
127, 295 Ky. 624—McCorkle v. 

Chapman, 205 S.W. 682, 181 Ky. 
607. 

Mich.—Couple-Gear Freight Wheel 
Co. V. Lake Shore & M. S. Ry. Co., 
163 N.W. 25, 196 Mich. 429. 

Mo.—Ambrose v. M. P. A. Co-op. 
Ass’n of St Elizabeth, 266 S.W.2d 
647—Wipfier v. Basler, 260 S.W.2d 
982—^Kleinschmldt v. Globe-Dem¬ 
ocrat Pub Co., 165 S.W.2d 620. 
350 Mo 250, certiorari denied 63 
set. 626, 317 U.S. 701, 87 L.Ed. 
660—Gelhot v. Stein, 174 S.W.2d 
174 

Onka V. Butkovlch, App, 294 S. 

W. 2d 367—McFarland v. St. Louis 
Cab Co., App., 282 S.W.2d 861— 
Esker v. Davis, App., 207 S.W.2d 
798—Mills V. Bondurant, App., 48 
SW.2d 102—Wood v. Consolidated 
School Dist. No. 13, App., 7 S.W. 
2d 1018 

N.J.—Spatuzzl V. Star Auto Truck 
Exchange, 196 A. 723, 119 N.J.Law 
377. 

N.M.—Cross V. Rltch, 297 P.2d 319, 
61 N.M. 176. 

Okl.—Oorptis Juris Seoundiim olted 
la Mead v. Mead, 801 P.2d 691, 694 
—Woodruff v. Gunkel, 256 P.2d 
941, 208 Okl. 301—Griggs v. Rees- 
er Motor Co.. 16 P.2d 252, 159 Okl. 
279—Grand Lodge, Brotherhood of 
Railroad Trainmen v. Scott, 297 
P. 269, 147 Okl. 161—In re Chicago, 
R I. & P. Ry. Co.'s Protest 
Against Illegal and ExcesBive 
Tax Levies, 286 P. 316, 142 Okl. 
242—Grand Lodge of Brotherhood 
of Railroad Trainmen v. Scott, 274 
P 27, 136 Okl. 74—Wya^t v. Levy, 
272 P. 851, 134 Okl. 39. 
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the briefsi^ it heingf required, under rules author¬ 
izing it. to consider only errors assigned and funda¬ 
mental errors, to confine its consideration of the 
case to fundamental errors and errors assigned, and 


if no errors are assigned then it may consider only 
fundamental errors.^ The court need not consider 
errors which are not properly specified.*-® The 
fact that the court has occasionally overlooked in- 


Tex.—Seymour v. Texas & N. O. R. 
Co.. Clv.App., 209 S.W.2d 814, error 
refused—Sheppard v. City and 
County of Dallas Levee Improve¬ 
ment Dlst, Civ.App., 112 S.W.2d 
253. 

Vt.—Roberts r. Gray, 122 A.2d 866, 
119 Vt. 163. 

3 C.J. p 1413 note 56. 

Theory not raised hy app^aat 
It is neither the duty nor the pre- 
rogratlve of the supreme court to ex¬ 
plore a theory, which is not raised 
in appellant’s brief, to find a valid 
ground on which to reverse the judg¬ 
ment of the trial court. 

Okl.—Mead v. Mead, 301 P.2d 691. 

1. Ala.—American Life Ins. Co. v. 
Schrimscher, 42 So.2d 601, 84 Ala. 
App. 640. 

Ark.—Armitaffe v. Bar Rules Com¬ 
mittee. 266 S.W.2d 818, 228 Ark. 
465. 

Colo.—Stanton v. Union Oil Co. of 
California, 142 P.2d 286, 111 Colo. 
414. 

Xnd.—Gwinn ▼. Hobbs. 118 NE. 166. 
72 Ind.App. 439—Laramore v. Blu- 
menthal. 108 N.E. 602, 68 Ind App. 
697. 

Mich.—Strongr v. Kittenzer, 1 N.W. 

2d 479, 300 Mich. 126. 

Mo—Moore v. Davis, App., 170 S.W. 
2d 986. 

Neb.—Armer v. Omaha A Council 
Bluffs St. Ry. Co., 44 N.W.2d 640, 
168 Neb. 862. 

Pa.—Finn v. Pasquini, 49 A.2d 868, 
160 Pa.Super. 80. 

S.C.—^Brock V. Brock, 61 S.E.2d 886, 
218 S.C. 174. 

New growids not sought 
The court should not be diligent 
to discover grounds for reversal of 
the judgment appealed from not 
urged by appellant in his brief. 
N.T.—^Brewster v. Tax League of 
Amertca, 196 N.Y.S. 582, 203 App. 
Div. 481, affirmed 189 N.E. 769, 286 
N.T. 619. 

Oomparlsoa of pleading and evldenoe 

The appellate court will not make 
comparison of pleadings and evi¬ 
dence, where the brief of the party 
complaining of error does not do so. 
Cal.>--King V. Tarabino, 242 P. 1075. 
75 C.A. 462. 

Qronads in motion for new trihl 

Alleged errors, in substance, that 
the court erred in overruling motion 
for a new trial, present no questions, 
except as particularized by setting 
out the causes or the grounds of the 
motion. 

Xnd.—Chicago Nat. Life Ins. Co. V. 
Sollman, 187 N.E. 686, 99 lnd.App. 

il. 


8. Ohio.—^Fishback v. Baldasarro. 
App., 107 N.E.2d 289. 62 O.L.A. 
819, 821. 

Or.—Kiddle v. Schnltzer, 117 P.2d 
983, 167 Or. 816. 

Tex.—Texas Co. v. State. 281 S.W.2d 
83, 154 Tex. 494—Clonts v. John¬ 
son, 294 S.W. 844, 116 Tex. 489. 

Moore v. Krenex, Com.App., 39 S. 
W.2d 828—^Natkin Engineering Co. 

V. .<Etna Casualty & Surety Co., 
Com.App., 87 S.W.2d 740—Green- 
wall v. Ligon, Com.App., 14 S.W. 
2d 829. 

Old Line Mut. Life Ins. Co. v. 
Tllger, Civ.App., 264 S.W.2d 657— 
Adams v. Jones, Civ.App., 107 S. 

W. 2d 450, error dismissed—Beck 
v. Beck. Clv.App.. 77 S.W.2d 910— 
Chastcen v. Clark, Civ.App., 77 S. 
W.2d 306—Bartlett v. Gulf Pro¬ 
duction Co., Civ.App., 64 S.W.2d 
816—Metropolitan Casualty Ins. 
Co. of Now York v. McCarvell, Civ. 
App., 60 S.W.2d 1061—Johnson v. 
Huey A Gould, Clv.App., 52 S.W. 
2d 278—Grand Court, Order of Cal- 
anthe of Texas, v. Smith, Civ.App., 
60 S W.2d 492—Commercial Stand¬ 
ard Ins. Co. V. Noack, Civ.App., 45 
S.W.2d 798, reversed on other 
grounds, Com.App., 62 S.W. 2d 72— 
Harris v. Harris, Civ.App., 44 S. 
W.2d 802—^Lamar-Delta County 
Levee Improvement Dist. No. 2 v. 
Dunn, Civ.App., 42 S.W. 2d 872, af- 
flrme^ Com.App., 61 S.W.2d 816, 
followed in Lamar-Delta County 
Levee Improvement Dist. No. 2 v. 
Gordon, Com.App., 61 S.W.2d 817, 
and Com.App., 61 S.W. 2d 818— 
Spencer v. Temple Trust Co., Civ. 
App., 36 S.W.2d 602, followed in 36 
S.W 2d 606—^Lebowitz v. Sueravitz, 
Civ.App., 33 S.W.2d 476—Missis¬ 
sippi Fire Ins. Co. v. Sturdivant, 
Civ.App., 27 SW.2d 817—Forrest 

V. Moore, Civ.App., 22 S.W.2d 1104 
—^Natkln Engineering Co. v. AStna 
Casualty A Surety Co., Civ.App., 
22 S.W.2d 717, affirmed, Com.App, 
87 S.W.2d 740—Devlin v. Held 
Bros., Clv.App., 21 S.W.2d 746— 
Read v. Bergfeld, Civ.App,, 17 S. 

W. 2d 167—Patton v. Mitchell, Civ. 
App., 13 S.W.2d 146—Meredith v. 
Bell, Clv.App., 7 S.W.2d 606— 
Farmers' State Bank of Burkbur- 
nett v. McReynolds, Civ.App., 1 S. 
W 2d 822—Lumbermen’s Recipro¬ 
cal Ass'n v, Ryan, Civ.App., 299 S. 
W. 701—St. Paul Fire A Marine 
Ins. Co. V. Earnest, Civ.App., 29'3 
S.W. 677, affirmed 296 S.W. 1088— 
Sparks v. Summers, Civ.App., 289 
S.W. 714—^Robertson v. Gonzales, 
Clv.App., 288 S.W. 264—Beech Hill 
Distilling Co. v. Tolivar, Civ.App., 
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288 S.W. 264—Roddy v. Borchelt, 
Civ.App., 288 S.W. 816—Shipley v. 
Dallas County Levee Improvement 
Dist No. 6, Civ.App., 383 8.W. 
666, error refused. 

RJi Ala.—Christ v. Splzman, 86 So. 

2d 668, 88 Ala.App. 686. 

Ark.—Price v. Price, 228 S.W.2d 478. 
217 Ark. 6. 

Cal.—Cheminol Corp. v. Ohlsson, 283 
P.2d 778, 183 C.A.2d 223—Pelton 
V. Andrews, 74 P.2d 628, 24 C.A.2d 
124. 

Colo.—Allison V. Heller, 289 P.2d 
160, 132 Colo. 416. 

Conn.—^Linahan v. Linahan, 89 A.2d 
896, 131 Conn. 307—Savings Bank 
of New London v. Santaniello, 83 
A.2d 126, 130 Conn. 206. 

Fla—Susman v. Pockrus, 40 So. 2d 
223—Atlanta Life Ins. Co. v. 
Hopps, 183 So. 16. 183 Fla. 300— 
American Bakeries Co. v. Haines 
City. 180 So. 624, 131 Fla. 790. 
Idaho—Bolen v. Baker. 203 P.2d 876, 
69 Idaho 93. 

Kan—^Welch v. Shepherd, 219 P.2d 
444, 169 Kan. 863. 

Mich.—Band v. Hazel Park Develop¬ 
ment Co., 60 N.W.2d 333, 837 Mich. 
626—Genoa School Diet No. 3 v. 
Brighton Area School Dist., 69 N. 
W2d 4. 836 Mich. 676—Storm v. 
Eldridge, 68 N.W.2d 129, 886 Mich. 
424—Ludwick v. Hendricks, 66 N. 
W 2d 409, 336 Mich. 633—Marrs v. 
Taylor, 42 N.W.2d 780, 827 Mich. 
674—^Kruger v. Agnor, 32 N.W.2d 
365, 321 Mich. 321—Bradford v. 
Goldman, 287 N.W. 641, 290 Mich. 
338—John Robinson Hospital v. 
Cross, 272 N.W. 724, 279 Mich. 407. 
Minn.—Keller v. Wolf. 68 N.W.2d 
891, 239 Minn. 897. 

Mo.—Gurley v. St. Louis Public 
Service Co., 266 S.W.2d 765. 

Clark V. Meriwether, App., 123 
S.W. 2d 603—Gosnell v. Camden 
Fire Ins. Ass’n of Camden, N. J., 
App., 109 S.W.2d 69. 

Nev.—Canepa v. Durham, 166 P.2d 
810, 68 Nev. 246. 

N.J.—Springdale Park v. Andrlotls, 
104 A.2d 827, 30 N.J.Super. 257— 
Petrozello v. Davis, 94 A.2d 210, 24 
N.J.Super. 187—^Laurlno Co. v. 
Daly Bldg. Corp., 91 A.2d 492, 21 
N.J.Super. 656. 

Ohio.—Opdyke v. Security Sav. A 
Loan Co., 106 N.E.2d 9, 167 Ohio 
St 121. 

Washington v. Republic Steel 
Corp., App., 129 N.E.2d 818—Hoff¬ 
man V. Powell, 114 N.E.2d 598, 94 
Ohio App. 80—Moskell v. Indus¬ 
trial Commission, 107 N.E.2d 643, 
91 Ohio App. 112—Welch y. City 
of Lima, 102 NJB.2d 888. 89 Ohio 
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fractions of the rule does not require it to abro¬ 
gate the same or to overlook such infractions in 
other instances.* Where a specification of errors 
in the brief is regarded as jurisdictional, the court 
is without power to consider errors not fundamen¬ 
tal which have not been specified.*-* 


Ordinarily, errors not pointed out in the brief 
or not briefed in accordance with the rules will be 
regarded as abandoned or waived.* Appellant is 
not entitled to argue them,* and they will not be 
considered,* or as it has been held in some of the 


App. 467—Holpp ▼. Lltman. App., 
91 N.E.Sd 630. 66 O.Lr.A. 129—Lew¬ 
is y. Kocis, App., 89 K.E.2d 162, 66 
O.L.A. 208—^Linzey v. Fabian, 
App.. 88 N.E.2d 260, 64 O.L.A. 647 
—^In re Cohen's Estate, App., 86 
K.E.2d 727—Jacobs v. Industrial 
Commission, App., 83 KE.2d 421, 
62 O.L.A. 305, motion overruled— 
Hauswlrth v. Board of Review of 
Unemployment Compensation, 43 
N.E 2d 240, 69 Ohio App. 79 
Okl.—Seitz V. lArgent, 166 P.2d 724. 
196 Okl. 162. 

Or.—Penn v. Henderson, 146 P.2d 760, 
174 Or. 1. 

Tex.—Texas & P. Ry. Co. v. Presley, 
162 S.W.2d 1106. 137 Tex. 232 
Lincoln County Mut. Fire Ins. Co 
V. Smith, Clv.App., 232 S.W.2d 637, 
error refused no reversible error— 
Kendall v. Johnson. Clv.App, 212 
S.W.2d 232. 

Wash.—^Walker v. Copeland, 74 P.2d 
469, 193 Wash. 1. 

Cross appellant who set forth no 
assignment of error in his brief was 
not entitled to have his contentioas 
on appeal considered. 

Wash—Hafer v. Marsh, 132 P.2d 
1024, 16 Wash.2d 176. 

8. Mont.—Rehberg v. Greiser, 63 P 
41, 24 Mont. 487. 

3.B Tex.—Casstevens v. Texas 
Standard Life Ins Co., 166 S W 2d 
916, 137 Tex. 616—Yates v. Darby, 
131 S.W.2d 96, 133 Tex. 693—Fain- 
McGaha Oil Corp. v. Murko Oil & 
Royalty Co., 101 SW2d 647, 128 
Tex. 646 

Orange Laundry Co. v. Stark, Civ. 
App., 179 S.W.2d 841—McWhorter 

V. Humphreys, Clv.App., 161 S.W.2d 
804, error refused—Krumb v. Por¬ 
ter, Clv.App., 162 S.W.2d 496, error 
refused—^Welsz v. Horton, Civ. 
App., 148 SW.2d 219, error dis¬ 
missed, judgment correct—Henry v. 
Walter Bennett, Inc, Civ App, 136 
B.W.2d 1073, error dismissed, Judg¬ 
ment correct—Bernsen v McLeroy, 
•Clv.App., 134 SW.2d 482—Central 
Power & Light Co. v. Heder, Civ. 
App., 188 S.W.2d 796—Eaton v. Eat¬ 
on, Clv.App., 129 S.W.2d 343, error 
refused—G elf and v. Heath, Civ. 
App., 124 S.W.2d 1017—Travelers 
Ins. Co. v. Stiles, Clv.App., 110 S.W. 
2d 986, error granted—Adams v. 
Jones, Clv.App., 107 S.W.2d 460, er¬ 
ror dismissed—Texas & P. Ry. Co. 
v. Leach, Civ.App., 106 S.W.2d 836 
—^Western Union Life Co. of Hous¬ 
ton v. Ensminger, Clv.App., 103 S. 

W. 2d 162—Gavin v. Webb, Clv.App., 
!99 S.W.2d 872, dismissed for want 


of Jurisdiction 101 8.W.2d 217, 128 
Tex. 626—National Life A Accident 
Ins Co. V. Patterson, Clv.App., 94 S. 
W.2d 189, error dismissed—^Hard- 
wicke V. Trinity Universal Ins. Co., 
Clv.App., 89 8.W.2d 600, error dis¬ 
missed—^London A Lancashire Ins. 
Co, V. Higgins, Civ.App., 68 S.W.2d 
1066. 

4 . Ala — State v. 8outh1and Hatch¬ 
ery. 46 So 2d 802. 263 Ala. 449. 

Christ V. Spizman, 86 So.2d 668. 
33 Ala App. 686. 

Cal—Younger v. Younger, 296 P. 
1104, 112 C A. 446. 

Conn —Tseka v. Scher, 66 A.2d 169, 
135 Conn 400. 

Ind —McCague v. New York, C. A St. 

L R Co. 73 N.E 2d 48. 226 Ind. 83. 
Kan —Poteet v. Simmons, 240 P.2d 
147, 172 Kan. 810—^Epperson v. 

Bonnett. 167 P.2d 606, 161 Kan. 298, 
166 A.LR. 816. 

La—Orleans Parish School Bd. v. 
City of New Orleans. App., 66 So.2d 
280—Fidelity Nat. Bank of Baton 
Rouge v. Central Mfrs. Mut. Ins. 
Co , App , 48 So 2d 668. 

Mich —Nadolskl v. Peters, 60 N.W.2d 
744. 332 Mich. 182. 

Mo —Sigmund v. Lowes, App., 236 S. 
W.2d 14—Porter v. Plckenwlrth, 
App. 217 SW2d 738 
N J —In re Koretzky's Estate. 86 A.2d 
238. 8 N J 606. 

A. Makray, Inc. v. McCullough. 
135 A. 815, 103 N.J.Law 846. 

N.C—Wooley v. Bruton, 114 SB. 628, 
184 N.C 438. 

Okl —T.*. S Cogswell I^umber Compa¬ 
ny V Manahan, 274 P. 871, 135 Okl. 
174. 

R.I—Winslow V. Einhorn, 2 A.2d 390, 
62 R.I. 1 

Tex—Stillman v. Hlrsch, 99 S.W.2d 
270. 128 Tex 859. 

Orange Laundry Co. v Stark. Civ. 
App . 179 S.W 2d 841—^Brown Coun¬ 
ty Water Imp. Dist. No. 1 v. McIn¬ 
tosh, Civ App , 164 S.W 2d 722 error 
refused—Arcadia Refining Co. v. 
Cook, Clv.App.. 146 S.W 2d 767. er¬ 
ror dismissed, Judgment correct— 
Trimble v, Stephenville State Bank, 
Clv.App., 96 S.W.2d 733—R. B. 
Spencer A Co. v. Texas Pac. Coal A 
Oil Co , Clv.App., 91 S.W.2d 411, er¬ 
ror dismissed—Harris v. Harris, 
Clv.App., 44 S.W.2d 802—Liberty 
Life Ins. Co. v. Moore, Clv.App., 10 

S.W.2d 178. 

Vt.—^Morrill v. Boardman, 86 A.2d 
146, 117 Vt. 108. 

Wash.—Casco Co. v. Public Utility 
Dist. No. 1 of Thurston County, 226 
P.2d 286, 87 Wash.2d 777—Van 
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Geest V. Willard, 180 P.2d 78, 27 
Wa8h.2d 763. 

droTuidz of motioa for nsw trial 

Where the only special grounds 
of a motion for new trial were not 
referred to in the briefs of the coun¬ 
sel fop plaintiff in error, they would 
be treated as abandoned. 

Ga.—Southern R. Co. v. Sims, 97 S.E. 

108, 22 Ga.App. 674. 

Xomsztsad status of property 
On appeal from Judgment foreclos¬ 
ing a street Improvement assessment 
lien, the contention that evidence 
showed conclusively that the prop¬ 
erty was a homestead at the time the 
lien was fixed la waived where not 
presented by any assignment of error 
In appellant's briefs filed In the re¬ 
viewing court. 

Tex.—H. B. Spencer A Co. v. Texas 
Pac. Coal A Oil Co., Civ.App., 91 S. 
W.2d 411, error dismissed. 

Snle applicable to one of scrcral de¬ 
fendants 

Where the brief of one of two de¬ 
fendants in error assigns no error as 
to a particular matter, the error as 
to it is waived, although the Judg¬ 
ment is reversed as to the other de¬ 
fendant on a proper presentation of 
such error. 

Tex.—Atchison, etc, R. Co. v. Lucas, 
Clv.App., 148 SW. 1149. 
Tlnwarranted oommsnt on evldenoe 
Error In unwarranted comment on 
evidence by trial court was waived 
by failure to make specific assign¬ 
ment thereof In appellant's brief. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Amount of reoovezj 
Ind.—Bearcreek Tp. of Jay County v. 
De Hoff, 49 N.E.2d 801, 118 Ind. 
App. 630. 

B. Iowa.—^Humphrey v. City of Mus¬ 
catine. 263 N.W. 67. 217 Iowa 796. 
Mich.—Gallagher v. Walter, 299 N.W. 
811, 299 Mich. 69. 

Mo.—^Wlsman v. Hazel Dell Farmers 
Mut. Fire A Lightning Ins. Co., 94 
S.W.2d 908, 280 Mo.App. 489. 

No proper predionta Is laid for the 
argument of a question not contained 
in the statement of questions In the 
brief and not necessarily suggested 
by or necessary to the determination 
of questions set forth therein. 

Fla.—St. Andrews Bay Lumber Co. v. 
Bernard, 135 So. 831, 102 Fla. 389, 
followed in 135 So. 837, 102 Fla. 
401. 

6. Ala.—^Hartford Fire Ins. Co. v. 
Clark, 61 So.2d 19, 268 Ala. 141— 
Garrison v. H9lly» 67 So.2d 345, 267 
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Ala. 105—Jones t. Stollenwerek. 
1X9 So. 844» 218 Ala. 687—Conway 
y. Robinson, 118 So. 631, 216 Ala 
495. 

American Sur. Co. of N. T. v. 
Hooker. 68 So.2d 469. 86 AlaApp. 
89. certiorari denied 68 So.2d 478. 
267 Ala. 238—East Pratt Coal Co. 
V. Jones. 76 So. 722, 16 Ala.App. 130, 
certiorari denied Ex parte East 
Pratt Coal Co., 76 So 996, 200 Ala 
697—^Western Union Teleerraph Co. 
V. Emerson, 69 So. 335, 14 AlaApp. 
247, certiorari denied Ex parte Em¬ 
erson, 69 So. 1017, 193 Ala. 676. 

Ariz.—^American Federation of Labor 
V. American Sash St Door Co., 189 
P.2d 912, 67 Ariz. 20, affirmed 69 S. 
Ct. 268. 260. 336 U.S. 638. 98 L.Ed. 
222, 6 A.L.R.2d 481. 

Cal.—Eaves v. Timm Aircraft Corp., 
237 P.2d 287, 107 C.A.2d 812—Cum¬ 
mings V. Kendall. 107 P.2d 282, 41 
C.A2d 649—Caspar Lumber Co. v. 
Stowell, 98 P.2d 744, 37 C.A.2d 68. 
Fla.—Lynn v. City of Fort Lauder¬ 
dale, 81 So.2d 611. 

Idaho.—Brown v. Arrlnsrton Const 
Co., 262 P.2d 789, 74 Idaho 338— 
Bolen V. Baker. 203 P.2d 376. 69 Ida¬ 
ho 93—Stedtfeld v. Eddy, 264 P. 
381, 46 Idaho 684. 

Ill.—Security Bank of Mount Carmel 
V. Pollard. 119 NE2d 777, 3 in.2d 
163—People ex rel. McWard v. Chl- 
caiTo & Illinois Midland Ry. Co., 67 
NE.2d 863. 388 Ill. 325. 

Joseph Kaszab. Inc., v. Gibson, 63 
N.E.2d 629. 327 Ill.App. 223. 

Ind.—Wagler v. State, 154 N.E. 6, 199 
Ind 33. 

Kentschler v. Hall. 69 N.E 2d 619, 
117 IndApp. 266—Davis v. Steele. 
146 N.E. 426, 83 Ind.App. 300, re¬ 
hearing denied 147 N.E. 632, 83 Ind. 
App. 300 

Iowa.—McCubbin v. Urban, 77 N.W.2d 1 
36—Reldy v. Chicago, B. & Q. R. 
Co., 268 N.W. 675, 220 Iowa 1386—j 
Swan v. McGowan, 231 N.W. 440, 
212 Iowa 631—Sullenbarger v, Ahr¬ 
ens, 160 N.W. 71, 168 Iowa 288. 

Kan.—Magnolia Petroleum Co. v. 

Moyle. 176 P.2d 133, 162 Kan. 133. 
Md.—Tawes v. Aerial Products. Inc.. 
124 A.2d 806, 210 Md. 627—Buttlon 

V. Buttlon. 65 A.2d 839, 189 Md. 305 
—Elko V. Elko, 49 A.2d 441, 187 Md. 
161, 168 A.L.R. 266. 

Mich.—Mltchell-Morrls & Co. v. Da- 
maras. 38 NW.2d 904, 326 Mich. 
425—DesRoches v. McCrary, 24 N. 

W. 2d 611, 316 Mich. 611—Zabawa 
V. Eshenroeder, 21 N.W.2d 862, 313 
Mich. 656—Thelen v. Mutual Bene¬ 
fit Health & Accident Ass'n, 7 N.W. 
2d 128, 304 Mich. 17—Dodge v. 
Blood. 300 N.W. 121, 299 Mich. 864, 
188 A.L.R. 322—Elllotte v. Lavler, 
300 N.W. 116, 299 Mich. 86S-^Wet- 
zel V. Roberts, 296 N.W. 680, 296 
Mich. 114—Glass v. Drleborg, 295 
N.W. 647, 296 Mich. 80—Kolakow- 
Bki V. Cyman, 281 N.W. 382, 286 
Mich. 685—Wosinski v. Renihan, 
178 N.W. 81. 283 Mich. 819—Lake¬ 


side Resort Corp. y. Sprague, 264 N. 
W. 861. 274 Mich. 426—Sebastian 
v. Sherwood, 269 N.W. 287, 270 
Mich. 889. 

Mo.—Conser v. Atchison, T. & S. F. 
Ry. Co.. 266 S.W.2d 687, certiorari 
denied 76 S.Ct. 46, 848 U.S. 828. 99 
L.Ed. 663—Stroker v. City of St. 
Joseph, 292 S.W. 1031, 816 Mo. 1090 
—Thornbrugh v. Hall, 268 S.W. 146. 

Wlnkel V. Strelcher, App., 287 S. 
W.2d 389—^Whlte v. Kuhnert, App., 
207 S.W.2d 839—Johnson v. Foger- 
tey Bldg. Co., App., 194 S.W.2d 924 
—Harmon v Campbell, App., 183 S. 
W.2d 169—Rupp v. Guardian Life 
Ins Co. of America, App., 170 S.W. 
2d 123 

Mont.—Portland Cattle Loan Co. v. 
Featherly, 241 P. 322. 74 Mont 631. 

Neb.—Faught v. Platte Val Public 
Power & Irr Dist., 61 N.W.2d 263, 
166 Neb. 141—Lewis v. Rapid 
Transit Lines, 262 N.W. 804, 126 
Neb. 168—^Dillenbach v. Kerr, 167 
N.W 1018, 99 Neb 840. 

N.J.—Zahn v. Department of Civil 
Service. 86 A.2d 254. 8 N J 423. 

Schmerer v. Kirschenbaurn’s Es¬ 
tate, 121 A.2d 414, 39 N.J.Super. 
476. 

N.T.—Prest-O-Lite Co. v. Ray, 116 
NE 360. 220 N Y. 622 

N.C.—Ledford v. Tallassee Power 
Co., 138 SE 424, 194 N C. 98. 

Ohio.—^Kluth V. Andrus, 106 N.E.2d 
679. 157 Ohio St 279. 

Drobne v Aetna Cas. & Sur. Co., 
App., 115 NE2d 689, 66 O L.A 1— 
La Plash v. Tiger, 114 N E 2d 139, 
93 Ohio App. 474—In re Joint Coun¬ 
ty Ditch No. 1108-2, Henry-Fulton 
County, 114 NE.2d 743, 94 Ohio 
App. 169, appeal dismissed 109 NE 
2d 11, 168 Ohio St. 332—McDaniel 
V. McDaniel, 107 N.E 2d 766, 91 
Ohio App 195—Reebel v Ignat, 
App., 102 NE2d 36, 60 O L.A. 481 
—Richland Builders v. Thome, 100 
N.E 2d 433, 88 Ohio App 520—Co- 
lello V. Bates. 100 N E 2d 268. 88 
Ohio App. 313—Elder v. Elder, App , 
99 N.E 2d 677, .69 O.L.A 326—Hover 
v. Inskeep, 189 NE 121, 46 Ohio 
App. 438 

Okl.—Irelan v. Hall, 296 P.2d 776. 

Pa.—Blue Anchor Overall Co. v. Penn¬ 
sylvania Lumbermens Mut. Ins. Co., 
123 A 2d 413, 385 Pa. 394—Scranton 
Lackawanna Trust Co. v. Blrbeck, 
6 A 2d 196, 333 Pa 502 

S.C.—Shipman v. Du Pre, 78 S E.2d 
716, 222 S.C. 476. 

S.D.—Tri-State Auto Auction, Inc. v. 
Ostroot, 78 N.W.2d 468—Hirning v. 
Dunlap. 266 N.W. 882, 64 S.D. 414. 

Tenn.—State ex rel D’Amore v. Mel¬ 
ton. 212 SW.2d 876, 186 Tenn. 648. 

Tex.—^Wisdom v. Smith, 209 S.W.2d 
164. 146 Tex. 420. 

Amstater v. Andreas, Civ.App., 
273 S.W.2d 96, error refused no re¬ 
versible error—^Henderson v. Jlm- 
merson, Civ.App., 234 S W.2d 710, 
error refused no reversible error— 
Meadolake Foods v. Estes, Civ.App., 
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218 S.W.2d 862. error refused 219 
S.W.2d 441, 148 Tex. 18—Williams 
V. Rltcheson, Civ.App., 212 S.W.2d 
813, error refused—Carleton v. 
Dlerks, Civ.App., 203 S.W.2d 662, 
error refused no reversible error— 
Porter v. Liberty Film Lines, Civ. 
App., 127 S.W.2d 480, reversed on 
other grounds 146 S.W.2d 982, 136 
Tex. 49—Hicks v. Hightower, Civ. 
App., 122 S.W.2d 289—Polk v. Hol¬ 
land Texas Hypothcek Bank, Civ. 
App.. 66 S.W.2d 1112—Harris v. 
Harris, Civ.App., 44 S.W.2d 802— 
Kirby Lumber Co. v. Gibbs Bros. St 
Co., C1V.APP., 8 S.W.2d 819, re¬ 
versed on other grounds, Com.App., 
14 S.W.2d 1013—Reo Motorcar Co. 
of Texas v. Barnes, Civ.App., 289 
S.W. 422—Tolivar v. Beaumont 
Traction Co., Civ App., 196 S.W. 
362. 

Vt.—rillsbury V. Taylor, 93 A.2d 102, 
117 Vt. 399. 

Wash —Dc Longe v. Richfield Oil 
Corp., 215 P.2d 701, 36 Wash.2d 803 
—Kennedy v. City of Everett, 99 P. 
2d 614, 2 Wash.2d 650, opinion and 
denial of rehearing corrected 103 P, 
2d 371, 4 Wash.2d 729. 

Order in. notloe of appeal 

Where objection to order overrul¬ 
ing defendant's motion for Judgment 
on opening statement of counsel was 
made and Included in notice of appeal 
but was omitted from specification 
of error. It would not be reviewed. 
Kan —^Plcou v. Kansas City Public 
Service Co., 184 P.2d 686, 166 Kan. 
462. 

Where attention called to defect 

Specifications of error are not en¬ 
titled to consideration after the de¬ 
fect was called to appellant's atten¬ 
tion in respondent's brief 
Mont—Biering v Ringllng, 240 P. 
829, 74 Mont 176. 

Error stated In argument only 

A complaint, in the part of appel¬ 
lant’s brief containing the argument, 
that plaintiff was allowed to use an 
unsigned deposition of witness for 
purposes of impeachment, cannot be 
considered, where there was no as¬ 
signment of error in the points and 
authorities in reference to the use of 
the deposition for impeachment: the 
only mention being that the court 
erred in permitting cross-examina¬ 
tion of the witness as to statements 
made in the deposition. 

Mo.—Roberts v. Kansas City Rys. Co., 
228 S.W. 902, 204 Mo.App. 686. 

Brief disregarded 

Where appellant's brief contains 
no assignments of error, and under 
his points and authorities no error 
in the trial of the case is alleged, the 
brief may be disregarded. 

Mo.—^Vantrees v. Trimble, 251 S.W. 
896, 214 Mo.App. 80. 

Cross assigamsnt not propsrly Msf-. 

s4 

Cross assignments of appellee, not. 
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cases they will be overruled.^ 

If no error is pointed out in the brief, the court 
is permitted to presume that no error exists, 8 treat 


the appeal as abandoned, 8*8 refuse to consider the 
brief,8*18 affirm the judgment,® or dismiss the ap- 
peal.18 


briefed according to the rules, will 
not be considered by the appellate 
court. 

Tex.—Leach v. Thompson, Civ.App.. 
192 S.W. 602. 

Statement of anestloas lavolTed 

Where the statement in appellant’s 
brief of the question involved does 
not comply with the supreme court 
rule, it must be disregarded. 

Fla.—Smith v. Massachusetts Mut. 
Life Ins. Co., 156 So. 498, 116 Fla. 
390. 

raise issue 

An objection that a false or mis¬ 
leading issue was tried to the preju¬ 
dice of plaintiff in error is not re- 
vlewable where no such error was as¬ 
signed 

U.S—iBtna Indemnity Co. v. J. R 
Crowe Coal & Mining Co., Mo, 164 
F. 645, 83 C.C A. 431, certiorari de¬ 
nied 28 S.Ct 266, 207 U.S. 589. 62 L. 
Ed. 354. 

Vumber of penalties recoverable 

The Question, not briefed or sug¬ 
gested, whether the state may recov¬ 
er more than one penalty where there 
have been several breaches of a liq¬ 
uor dealer’s bond will not be consid¬ 
ered on appeal from a Judgment for 
two penalties 

Tex—McLeod v. State, 76 SW. 216, 
33 Tex.Clv.App. 170. 

Amount of recovery; extent of relief 

An appellate court will not consid¬ 
er questions, not properly presented 
under proper assignment in appel¬ 
lant’s brief, as to amount of recov¬ 
ery by, or extent of relief granted to, 
appellee. 

Ind—Anchor Stove & Furniture Co. 
v. Blackwood. 36 N E 2d 117, 109 
IndApp. 367. 

Mo.—Clancy v. Reld-Ward Motor Co., 
170 SW.2d 161, 237 Mo App. 1000. 

Allowance of attorney’s fees in a 

divorce action was not reviewable, no 
error with respect to it being pointed 
out. 

Cal.—^Younger v. Younger, 296 P. 
1104, 112 C.A. 445. 

Calculation of interest 

A brief, falling to specify errors 
in calculating Interest, by making the 
necessary references and calcula¬ 
tions required, is to that extent not 
a compliance with briefing rules. 

Tex.—Griffin v. Reilly, Civ.App., 276 
S.W. 242. 

ConstltutlonaUty of a statute, not 

being acted on in the court below or 
urged in appellant's brief, would not 
be considered. 

La.—Elliott v. Police Jury of Evan¬ 
geline Parish, 132 So. 368, 15 L«a. 
App. 542. 


Repeal of statute 

The question whether a statute 
had been impliedly repealed, which 
was not raised in the reasons for ap¬ 
peal or in statement of questions in¬ 
volved. would not be considered by 
supreme court. 

Mich.—Benaway v. Pore Marquette 
Ry. Co., 296 N.W. 636, 296 Mich. 1. 
Refusal to recommit the case to 
the master for special findings is not 
error under a brief not alleging abuse 
of discretion 

Mass.—Goodman v. Goldman, 163 N. 
E 867. 265 Mass. 85. 

7. Tex.—Federal Underwriters Ex¬ 
change V. Walker, Civ.App., 134 S. 
W.2d 388, error dismissed by agree¬ 
ment—United Land & Irrigation Co. 

V. Fleming, Civ.App., 226 S.W. 843, 
reversed on other grounds. Com. 
App, 239 S.W. 610—Daugherty v. 
Smith, Civ App., 192 S.W. 1131. er¬ 
ror refused. 

8. Mo —Vahldick v. Vahldick, 176 S. 

W. 199, 264 Mo. 629. 

8.5 Cal —Howard v. Howard. 232 P. 
2d 630, 105 C.A.2d 126. 

8.10 Tex—The Praetorians v. Red- 
mon, Civ.App, 93 S W.2d 607, re¬ 
versed on other grounds 123 S.W.2d 
644, 132 Tex. 432. 

9. Ala—^Wrought Iron Range Co. v. 
Pollard, 67 So.2d 866, 37 Ala App. 
341. 

Ariz —Bender v. Bender, 64 P.2d 818, 
49 Ariz. 72. 

Cal—In re Berry's Estate, 233 P. 330, 
195 C 364. 

Ind.—Du Bols v. Home Building & 
Loan Ass'n, 109 N.E. 188, 183 Ind. 
343 

Witte V. Witte, 113 N.E.2d 166, 
123 Ind.App. 644. 

Iowa.—Enslow v. Miner, 293 N.W. 
616, 228 Iowa 1117—In re Lunow’s 
Estate, 261 N.W. 499, 220 Iowa 39 
—Dailey v. Standard Oil Co.. 228 N. 
W. 314, reheard 236 N W. 766, 213 
Iowa 244—Yale Tire & Rubber Co. 
v. Zink, 212 N W. 119. 

Ky.—Kramer v. Kramer, 132 S.W.2d 
956, 280 Ky. 189. 

Mo—Schmidt v. .^Etna Life Ins. Co. 
of Hartford, Conn., 64 S.W.2d 431, 
227 Mo.App. 677, 

Mont —Pedersen v. Powell County, 
239 P. 1116, 74 Mont. 291. 

Neb —Hartman v Hartmann, 35 N. 
W2d 482, 160 Neb 666—Joyce v. 
Tobin, 263 N W, 413, 126 Neb. 373 
—Federal Land Bank v. Elsemann, 
237 N.W. 288, 121 Neb. 397. 

Okl.—Duke v. Adams, 226 P.2d 412, 
203 Okl. 686—Cherry v. Boyles, 6 P. 
2d 1049, 161 Okl. 136—Kama v. Pen¬ 
tecostal Church of God, 296 P. 966, 
148 Okl. 41—Mitchell v. Wallace, 
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itt P. 192. 181 Okl. 237—Smith v. 
Walker. 243 P. 9B6, 116 Okl. 213— 
Oklahoma City v. Sheldon, 210 P. 
921. 87 Okl. 270. 

Or.—McPherson v. State Industrial 
Accident Commission, 127 P.2d 344, 
169 Or. 190. 

S.D.—Clark v. Gold Bros. Sec. Co., 244 
N.W. 346, 60 SD. 297—Halverson 

V. Glass, 154 N.W. 444, 36 S.D. 225 
—Sigler V. Lehr, 163 N.W. 935, 36 
S.D. 167. 

Tex.—Hall v. Collins. Civ.App., 167 S. 

W. 2d 210, affirmed 174 SW.2d 60. 
141 Tex. 433—Stewart Title Guar¬ 
anty Co. V. Rachford, Civ.App., 147 
S.W.2d 882—Raymondville State 
Bank v. Russell, Civ.App., 134 S.W. 
2d 703—Central Power & Light Co. 

V. Heder, Civ.App., 133 S.W.2d 796 
—Elaton V. Eaton. Civ.App., 129 S. 

W. 2d 343, error refused—^Western 
Union Life Co. of Houston v. Ens- 
minger. Civ.App., 108 S.W.2d 162— 
Still V. Moffett. Civ.App., 93 S.W.2d 
766—Commercial Credit Co. v. Wil¬ 
liams. Civ.App., 87 S.W.2d 499— 
Overstreet v. First Nat. Bank, Civ. 
App., 77 S.W.2d 699—^Waybourn v. 
Waybourn, Civ.App., 36 S W.2d 258 
—Gulf, C. & S. F. Ry. Co. v. Bailey, 
Civ.App., 284 S.W. 232—Elliott 
Jones & Co v. M. K. Towns Pro¬ 
duction Co., Civ.App., 283 S.W. 246 
—Bray v. City of Corsicana, Civ. 
App., 280 S W. 609—McCloskey v. 
Helnen, Civ App., 266 S.W. 193— 
Ford & Damon v. Flewellen, Civ. 
App., 264 S W. 602, affirmed. Com. 
App., 276 S W. 903. 

3 C.J. p 1414 note 66. 

10. Ariz.—In re Hesse's Estate, 177 
P.2d 217, 66 Ariz. 169. 

Cal.—Ferslew v. Andersen, 63 P.2d 
768, 11 C.A.2d 424. 

Idaho.—Thomas v. Union Sav. Build¬ 
ing & Trust Co., 221 P. 132, 88 
Idaho 247. 

Hawaii.—^Watumull v. Borthwick, 84 
Hawaii 84. 

Ill.—Biggs v. Spader, 103 N.E.2d 104, 
411 Ill. 42, certiorari denied 72 S. 
Ct. 1051, 343 U.S. 966, 96 L Ed. 1356 
—Swain v. Hoberg, 44 N.E.2d 38, 
380 Ill. 442—Gyure v. Sloan Valve 
Co, 11 N.E.2d 963, 367 Ill. 489. 

McDowell V. Gallatin County, 69 
NE.2d 369, 329 Ill.App. 618—Lipov- 
sek V. Supreme Lodge of Slovene 
Nat. Benefit Soc., 3 N.E.2d 168, 284 
Ill.App. 666—Keckich v. New Eng¬ 
land Mut. Life Ins. Co., 8 N.E.2d 
160, 286 IlLApp. 600—Weindorf v. 
Keck, 3 N.E.2d 120, 286 Ill.App. 600 
—Bender v. Alton R. Co., 1 N.E.2d 
108, 284 IlLApp. 419—Farmers 

State Bank of Belvidere v. Meyers, 
282 llLApp. 549. 
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§ 1322 A3^EAL & ERROR 

A judgment may be affirmed on appeal on any 
legal ground shown by the record, whether or not 
briefed.ii 

<L Pleadings 

To bo entitled to conelderetlon by the appellate court, 
alleged error with respect to the pleadings must be epe- 
clflcally pointed out in the appellant's brief. 

Appellant must point out in his brief alleged er¬ 
rors in rulings by the court as to the pleadings in 
order to have such errors reviewed.^* Under a re¬ 


quirement that an points relied on must be stated 
in the briefs of the respective parties, appellant 
cannot raise the point that the complaint was in¬ 
sufficient unless he has suggested the question in 
his brief, and this notwithstanding the statutory pro¬ 
vision that such question may be raised at any 
time 

Allegations of error in general terms arc insuffi- 
cient.i^ Assignments of error relating to the suffi¬ 
ciency of a pleading are waived if objections to its 
sufficiency are not pointed out in the brief.!® An 


Kan.—Gilley v. Gilley, 268 P.2d 938. 
176 Kan. 61—Quivira, Ina v. Quiv- 
ira Co., 246 P.2d 972, 173 Kan. 839. 
ICo.—State ex inf. of Barrett ex rel 
McCann v. Parrish, 270 S.W. 688. 
807 Mo. 466—Standard Computing 
Scale Co. v. Reames, 258 S.W. 461 
—State ex rel. liinvllle v. Noland. 
268 S.W. 724—Coe v. Oreenley, 246 
8.W. 908, 296 Mo. 664—Hanchett 
Bond Co. V. Palm, 220 S-W. 673— 
Frick V. Millers* Nat. Ins. Co., 213 
S.W. 854, 279 Mo. 166—Newell v. 
Barks, 197 S.W. 344—^Ross v. Bew- 
ley, 178 S.W. 496. 

Gorman ▼. Kauffman, App., 188 
S.W.2d 70—^Brown v. Dawes, App., 
76 S.W.2d 714—Galbreath v. Gal- 
breath, App., 24 S.W.2d 202—Lux 
V. Milwaukee Mechanics Ins. Co., 
App., 22 S.W. 788—Savage v. Pur¬ 
cell, App., 9 S.W.2d 823—Hughes 
V. Stacey, App., 7 S.W.2d 730—^In¬ 
dependence Ave. Bank v. Commer¬ 
cial State Bank, Mt. Washington, 
App., 263 S.W. 163—Seaton v. Tay¬ 
lor, App., 246 S.W. 606—Morris v. 
Gutshall, App,, 226 SW. 689—Still 
V. Glass, App., 222 S.W. 893. 

Okl.—Craig v. State, 296 P. 894, 147 
Okl. 223—Leonard v. Adams, 207 
P. 90. 86 Okl. 181—Ball y. Hall, 161 
P. 778, 62 Okl. 62—Tulsa Mid-Con¬ 
tinent Oil & Gas Co. V. E. E. Tut¬ 
tle A Son, 165 P. 1169, 66 Okl. 884. 
S.C.—^Hoile V. National Surety Corp., 
28 S.E2d 688, 204 S.C. 110. 

Tex.—Guaranty Mortgage & Realty 
Co. V. L. E. Whltham & Co., Civ. 
App., 98 S.W.2d 612, error dis¬ 
missed. 

Wash.—O'Brien v. Schultz, 278 P.2d 
322, 46 Wash.2d 769. 

8 C.J. p 1416 note 67. 

Gross appeal 

Plaintiff's cross appeal will be dis¬ 
missed where his brief on Joinder of 
error contained no assignments of 
error or any concrete speclflcation of 
error. 

Mo.—Coombs v. J. H. Tschudy Hard¬ 
wood Lumber Co., 197 S.W. 842. 

Better pcaotioe 

Dismissal of the appeal rather 
than amrmance of the Judgment is a 
shade the better practice. 

Mo.—Vahldick v. Vahldick, 176 aW. 
199, 264 Mo. 629. | 


lUsBltatioa of eoasideratloa not a 
dismissal 

The rule that in the absence of 
assignments of error incorporated in 
appellant's brief the court is limited 
to the consideration of a fundamen¬ 
tal error is Quite a different matter 
from a dismissal of the appeal. 

Tex.—Pelton v. Allen Inv. Co., Civ 
App., 78 S.W.2d 272. 

ValeSB proper QUestioas filed 

(1) Writ of error would be dis¬ 
missed for noncompliance with a 
court rule rcQuiring plaintiff in er¬ 
ror so to phrase the questions in¬ 
volved that the point of law intend¬ 
ed for solution may plainly appear, 
unless plaintiff in error within ten 
days should attach to the original 
brief modified questions so phrased 
as to comply with the court rule. 
Fla.--^dams v. Burns, 161 So. 712, 
119 Fla. 770. 

<2) However, it has been stated 
that, where the statements of the 
questions involved are so phrased 
that the point of law intended for 
solution does not plainly appear, it 
forces the court to proceed in the 
determination of the case as if the 
rule were not in existence, and the 
assignments of error the only guide 
for an examination of the record. 
Fla.—^Dupuis v. Holder, 162 So. 669, 
118 Fla. 679. 

11. Iowa.—Cross v. State Tax Com¬ 
mission, 68 N.W.2d 831, 244 Iowa 
974. 

Tex.—Barrett v. Cheatham, Civ. 

App,, 281 S.W.2d 761. 

Vt.—Simpson v. Central Vermont 
Ry. Co., 116 A. 299, 95 Vt 888. 

la. Cal.—Karapetian v. Carolan, 
188 P.2d 809, 83 C.A.2d 344, 1 A.L. 
R.2d 1076. 

Ga.—Smith v. Monroe, 60 S.E.2d 790, 
82 Ga.App. 118. 

Idaho.—^Rosa v. I>evlngenzo, 24 P.2d 
1061, 68 Idaho 218. 

Wherela pleading snrosLeoiLS 

Where the record or briefs did not 
point out wherein the pleading was 
vague, indefinite, uncertain, or in¬ 
complete as stated in the objection 
in support of a motion to dismiss, 
the objection Is insufficient to re-{ 

304 


quire consideration by the reviewing 
court 

Mich.—Sidlowski v. Metropolitan 

Life Ins. Co., 257 N.W. 924, 270 
Mich. 12. 

(1) Action of court in denying fil¬ 
ing of amendment could not be con¬ 
sidered where not urged. 

Mo.—^Price v. Price, App., 281 S.W. 
2d 307. 

Tex.—Carle ton v. Dierks, Civ. App., 
203 S.W.2d 662, refused no revers¬ 
ible error. 

(2) Where contention that amend¬ 
ment set forth new cause of action 
which was barred by limitations was 
not raised in assignment of errors in 
appellants* brief, point was deemed 
to have been waived. 

Ill—In re Burke*s Estate, 25 N.E.2d 
99, 308 Ill.App. 236 

IS. Wash.—Prancloll v. Brue, 29 P. 
928, 4 Wash. 124. 

14. Ala.—White v. Henry, 49 So.2d 
779, 256 Ala. 7. 

Nix v. Hartford Fire Ins. Co., 
148 So. 339, 25 Ala. App. 448— 

Smith v. Webb, 82 So. 638, 17 
Ala.App. 148. 

Ind.—Haas v. Olson, 26 N.E.2d 85, 
217 Ind. 50. 

Mo.—^Masure v. Wilson, App., 266 S. 
W. 1100. 

Xnsuflloleat assignment 

A statement in the brief that the 
court should have sustained appel¬ 
lants' demurrer to appellees* replica¬ 
tion because matters pleaded therein 
were mere conclusions of the plead¬ 
er and no facts are averred on which 
to base such conclusions, are insuffi¬ 
cient to invite consideration of as¬ 
signments. 

Ala.—^Futvoye v, Chultes, 140 So. 
432, 224 Ala. 468. 

15. Ind.—^Haas v. Olson. 26 N.E.2d 
86, 217 Ind. 60. 

Welter v. Highland Realty Co., 
177 N.E. 387, 93 Ind.App. 97. 
Mich.—Detroit Trust Co. v. Hockett, 
270 N.W. 248, 278 Mich. 124. 

S C.J. p 1416 note 77. 

Oottplatnt 

Ind.—Talbot v. Meyer, 109 NJBL 641, 
188 Ind. 686. 
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appellant defendant must point out in his brief The grouping together of assignments of error 
wherein his answer states facts sufficient to con- to rulings on demurrers to pleas presenting differ- 
stitute a defense to the petition, in order to have ent matters without any specification of the grounds 
that question presented for consideration, and where of error as to each plea will result in their not be- 
he fails to do so, respondent need not point out ing considered.^*^ 
wherein the answer fails to state a defense to the 

petition.!® e. Admistdon and Bejection of Evidence 

Where the overruling of a demurrer is not speci- The appellant mutt apeoiflcally point out in hia brief 
fied as error, the point is abandoned.!®-® Where a •'**^** admiaelon or rejection of evidence, 

demurrer is sustained on a ground not challenged Any error in the admission, rejection, or striking 
on appeal, the order sustaining the demurrer on of evidence, which a party desires to have reviewed, 
that groimd will be affirmed.!®-!® The ruling on a must be specifically pointed out in the brief,!® which, 
general demurrer has been held to be fundamental in some jurisdictions, should be accomplished by 
error which must be considered, although not speci- an assignment of error in the brief,!® and where 
fied as error.!®*!® the error is not properly pointed out, the appellate 


More spcolflo stcptcmcat 

Refusal to compel plaintiff to 
make complaint more specific is not 
reviewable, where defendant does 
not indicate how he was hindered In 
his defense or deprived of any sub¬ 
stantial right. 

Ind.—City of Terre Haute v. Lauda, 
108 K.E. 392, 68 Ind App. 480. 

16. Mo —Mills V. Bondurant, App, 
48 S.W.2d 102. 

16.5 Md —Punkhouser v. Mooers, 
18 A.2d 205, 179 Md. 266. 

16.10 N.C.—C ommercial Credit 
Corp. V. Barnes, 90 S.E 2d 893, 243 
NC 335 

16.15 Tex.—Lancy v. Hush. Civ. 
App., 152 S.W.2d 491—Rudolph v. 
Smith, Clv.App., 148 S.W.2d 226— 
Bernsen v. McLeroy, Civ.App, 134 
S.W.2d 482. 

17. Ala.—^Morton v. Clark, 65 So. 
408, 10 Ala.App. 439. 

18. Cal.—Hillside Packing Ass’n v. 
Cowles, 66 F.2d 451, 20 CA.2d 26. 

Ill.—Wilson V. Bell, 43 N.E.2d 162, 
315 Ill.App. 418. See Linn v. 
Moore, 208 Ill.App. 624. 

Ind.—D*Arcy Spring Co. v. Ansln, 
146 N.E. 214, 196 Ind. 98. 

McCoy V. Farm Bureau Mut 
Ins. Co., of Ind., Ill N.E.2d 728, 
123 Ind.App. 424—Pittsburgh, C, 
C. & St. L. R. Co. V. Sedwick, 124 
N.E. 612, 72 Ind.App. 131. 

Ky.—Peake v. Thomas, 300 S.W. 885, 
222 Ky. 406. 

Mo.—Evlnger v. Thompson, 265 S. 
W.2d 726, 864 Mo. 658—Mays v. 
Jackson, 146 S.W.2d 392, 346 Mo. 
1224—Rose v. Schuhardt, 204 S.W. 
684. 

Keene v. City of Springfield, 
App., 162 S.W.2d 220—Well Cloth¬ 
ing Co. V. National Garment Co., 
App., 148 S.W.2d 686—Cory v. Con¬ 
queror Trust Co., App., 86 S.W. 2d 
611. 

N.J.—City Nat. Bank & Trust Co. of 
Salem v. Hassler, 76 A.2d 646, 9 
N.J. Super. 168. 
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Ohio.—Peher v. Motor Exp., App., 68 
N.E.2d 140, 

Okl —Sullivan v. Bryant, 67 P.2d 964, 
180 Okl. 89. 

Tex—Houston Fire & Cas. Ins. Co. 
v. Ford, Civ App, 241 SW.2d 168, 
error refused no reversible error— 
State V. Humble Oil & Refining Co., 
Clv.App, 194 SW2d 811—Great 
Atlantic & Pacific Tea Co. v. Garn¬ 
er, Civ App. 170 S.W.2d 502, er¬ 
ror refused—^Wells v. Ford, Civ. 
App., 118 S.W.2d 420, error dis¬ 
missed. 

Utah—Anderson v. Wright, 278 P.2d 
418, 2 Utah 2d 338. 

General statement of error of law 

As.signment of error, “errors of 
law occurring at the trial,” does not 
present alleged error in sustaining 
objection to a question asked during 
the trial and argued in appellant’s 
brief. 

SD—Denton v, Butler, 158 N.W. 
1017, 37 S.D. 444, reheard 169 N.W. 
397, 37 S.D. 648. 

Kow improper 

Impropriety of a hypothetical 
question is not presented for review, 
where it is not pointed out In the 
brief in what way the question was 
Improper. 

Mo —Carlson v. Kansas City, Clay 
County & St. Joseph Auto Transit 
Co., 282 SW. 1037, 221 Mo.App. 637. 

Assignment and brief point required 
Neither an assignment of errors 
relied on for reversal nor brief points 
will entitle appellant to review, the 
rules demanding allegation of what 
error is relied on, and a brief point, 
as defined by the rule, on such error 
assignment. 

Iowa—Snyder v. Heuer, 168 N.W. 
878, 184 Iowa 588. 

Oross-examinatio& 

Fact that judge did not require 
witness to return for cross-examina¬ 
tion or strike his testimony, was 

305 


matter which would not be consid¬ 
ered when not included in statement 
of questions involved on appeal. 
Mich.—Crofts V. Koepplinger, 18 N. 
W.2d 396, 311 Mich. 126. 

Bpeoifloation held snAcient 

Mo.—^Daugherty v. Maddox, 260 S.W. 
2d 732, 364 Mo. 240—Ford v. Louis¬ 
ville & N. R. Co., 188 S W.2d 137. 

Bpeoifloation held iasnflioient 

N M.—Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 

No competent evidence to support 
judgment 

The competency of evidence to 
support the Judgment Is sufficiently 
raised where objection thereto is 
made in the trial court, and the point 
of error in the brief complains that 
there is no competent evidence to 
support the Judgment, and the state¬ 
ment and argument under the point 
of error clearly raise the issue. 

Tex.—Firestone v. Sims, Civ.App., 
174 S.W.2d 279, error refused. 

19. Tex.—Olympia Towel Supply Co. 

V. Prado, Civ.App., 22 S.W. 2d 680. 
Wash.—Olympia Brewing Co. v. 
Northwest Brewing Co., 85 P.2d 
104, 178 Wash. 633. 

BxooptionB not oonsidorsd 

Exceptions to the admission of evi¬ 
dence will not be considered where 
there is no assignment of error rela¬ 
tive thereto in appellant’s brief. 

N.C.—Starnes v. Raleigh, C. & S. Ry., 
87 S.E. 48, 170 N.C. 222. 

Bvldsnos not In bill of partioulars 
Alleged error in admitting evi¬ 
dence as to items not Included in 
plaintilf’s bill of particulars cannot 
be considered where no error was as¬ 
signed to the ruling of the court 
striking such bill of particulars from 
the record. 

Colo.—Expansion Gold Mining & 
Leasing Co. v. Campbell, 168 P. 
968, 62 Colo. 410. 
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court is not required to search the record there- rejected must be pointed out in the brief, ^2 the 
for.*® specific objections thereto stated,** and a showing 

A general complaint that the court erred in ad- made as to how and in what manner error was 
mitting or rejecting testimony is not sufficient.*^ committed,*♦ and how and in what manner the party 
To be considered, particular evidence admitted or complaining was injured thereby.*® 


ROl Cal.—Baker Divide Min. Co. v. 
Maxfleld, 188 P.2d 638, 88 C.A.2d 
241. 

Ky.—Porter v. Music, 67 S.W.2d 968, 
262 Ky. 682. 

Mo.—Thompson v. City of Ijamar, 17 
S.W.2d 960, 822 Mo. 614. 

Witte V. Smith, 162 S.W.2d 661, 
237 Mo.App. 689—Burton v. Mau- 
pln, App., 281 S.W. 83—Johnson v, 
Kansas City, App., 272 S.W. 703. 
Ohio.—Feher v. Motor Kxp., App., 68 
N.E.2d 140. 

Tex.—Reavls v. Taylor, Civ.App.. 

162 S.W.2d 1080, error refused. 
Vt.—Parker v. Hoefer, 100 A.2d 484, 
118 Vt. 1. 

ai. Conn.—Pappaceno v. Plcknelly. 

68 A.2d 117, 135 Conn. 660. 

Iowa.—Brown v. Gray, 180 N.W. 162, 
190 Iowa 252—^Krehbiel v. Henkle, 
160 N.W. 211. 178 Iowa 770. 

Mo.—^Mannon v. Frick, 296 S.W.2d 
158. 

Ensign v. Home for Jewish 
Aged, App., 274 S W.2d 602—Brack- 
mann v. Brackmann, App, 202 S, 
W.2d 661—Standard Oil Co. v. Nel¬ 
son. App., 168 SW.2d 176—Witte V. 
Smith, App., 162 S.W.2d 604. 

Okl.—Cherokee Public Service Co. v. 

Orr, 62 P.2d 68, 178 Okl. 96. 

Tex.—State v. Humble Oil & Refining 
Co., Civ.App., 187 S.W.2d 93, opin¬ 
ion supplemented 194 S.W.2d 811. 
Vt.—Capital Garage Co. v. Powell, 
122 A. 423, 97 Vt. 204, petition 
dismissed 123 A. 200, 97 Vt. 328. 

3 C.J. p 1416 note 70. 

Abstract statsment 

Briefs abstractly stating that it 
was error to admit certain evidence 
present no question for review. 

Ind.—German Fire Ins. Co. v. Zonk- 
er, 108 N.E. 160, 67 Ind.App. 696. 
Befsreaoe to exolnsion iasnfloleiLt 
A reference in respondent’s brief 
to the exclusion of evidence Is in¬ 
sufficient to present such evidence 
for review. 

Mo.—Clark v. St Louis & S. P. Ry. 
Co., App., 4 S.W.2d 848. 

22. Ind.—^Washington Hotel Realty 
Co. V. Bedford Stone & Construc¬ 
tion Co., 143 N.B. 166, 195 Ind. 128, 
motion denied 148 N.E. 406, 196 
Ind. 896—Kokomo, F. & W. Trac¬ 
tion Co. V. Kokomo Trust Co., 187 
N.E. 768, 193 Ind. 219. 

Halstead v. American Magne- 
stone Corporation, 149 N.E. 698, 
84 Ind.App. 206—^H. C. Bay Co. v. 
Kroner, 149 N.E. 184, 88 Ind.App. 
641—Fast V. Judy, 147 N.B. 728, 
88 lnd.App. 86—Ferger v, Intcr- 


provlnclal Flour Mills, 140 N.E. 
450, 80 Ind.App. 248—Cleveland, C, 
C. & St L. Ry. Co. v. Belange, 135 
N.E. 867, 78 Ind.App. 36—Johnson 
V. Gephart 117 N.E. 270, 66 Ind. 
App. 322. 

Ky.—Kentucky & West Virginia 
Power Co. v. May, 68 S.W.2d 696, 
246 Ky. 333. 

Mo,—State ex inf. McKlttrlck ex rel. 
Chambers v. Jones, 185 S.W.2d 17, 
363 Mo. 900. 

Weil Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 
686—Pritchett v. Northwestern 
Mut Life Ins. Co., App., 73 S.W.2d 
816—Schaper v. Smith, App., 66 
SW.2d 820—Gilstrap v. Osteo¬ 
pathic Sanatorium Co., 24 S.W.2d 
249, 224 Mo.App. 798—Gordon v. 
Andrews, 2 S.W.2d 809, 222 Mo. 
App 609—Burton v Maupin, App , 
281 S W. 83—Randaszo Macaroni 
Mfg. Co. V. Minneapolis & St. L. R. 
Co., App, 261 S.W. 466. 

Ohio.—Schumacher v. Smith, App., 
96 NE2d 433, 68 O.L.A. 321. 

Okl.—^Duncan v. Burkdoll, 232 P.2d 
161, 204 Okl. 674—Poison v. Pirtle, 
49 P.2d 631, 173 Okl. 694—Okla¬ 
homa State Bank of Ada v. Cole, 
38 P.2d 914, 170 Okl. 64—Akard v. 
Miller, 37 P.2d 961, 169 Okl. 684— 
Ferguson v. A. F. Stewart Const. 
Co., 241 P. 121, 116 Okl. 31—Smith 
V. Gillls, 161 P. 869, 61 Okl. 134— 
Gaar, Scott & Co. v. Rogers, 148 P. 
161, 46 Okl. 67. 

Tex.—McFarland v. Phillips, Civ. 
App., 263 S.W.2d 963, error re¬ 
fused no reversible error—Jones v. 
Lockhart, Civ.App., 144 S.W.2d 426, 
error dismissed, judgment cor¬ 
rect—First Nat. Bank v. Chisholm, 
Civ.App., 71 S.W.2d 946—Snell v. 
McCracken, Clv.App., 70 S.W.2d 
488—Carey v. H. D. Taylor Lum¬ 
ber Co., Clv.App., 246 S.W. 411. 
Vt.—Hoadley v. Hoadley, 89 A.2d 769, 
114 Vt. 75. 

8 C.J. p 1415 note 71. 

ZSa overmliBg objeotioa. 

To entitle appellant to a review of 
error in overruling an objection to a 
question asked of a witness, the 
brief must set out the question, the 
ruling of the court, and the answer 
of the witness. 

Ind.—Clemens v. Stoner, 126 N.E. 
487, 73 Ind.App. 870. 

Xn snstalalag objeotioa 

To entitle appellant to a review of 
a ruling sustaining an objection to 
a question, the brief must set out 
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the question, the offer to prove and 
the ruling thereon. 

Ind.—Clemens v. Stoner, supra. 
Befosal to permit oross-examlaatlon 
A brief alleging refusal to permit 
cross-examination must give specific 
instances of rejected offers of proof. 
Mo.—Campbell v. Campbell, 20 S.W. 
2d 656, 323 Mo. 1149. 

23. Cal.—Tates v. Morottl, 8 P.2d 
619, 120 C.A. 710. 

Ind.—Public Service Commission of 
Ind. v. Indianapolis Rys., 76 N.E. 
2d 841, 225 Ind. 656. 

Mo—Weil Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 686. 
Okl.—Roach v. Roach, 802 P.2d 121— 
Oklahoma State Bank of Ada v. 
Cole, 38 P.2d 914, 170 Okl. 64. 

Tex.—Lovejoy v. Mutual Broadcast¬ 
ing System, Clv.App., 220 S.W 2d 
308. 

Wash.—Lujan v. Santoya, 260 P.2d 
643, 41 Wa8h.2d 499. 

Inexact statement 

An assignment of error in the brief 
that an expert improperly testified 
that he did not think the testator 
capable of making his will does not 
rise to the dignity of assignment 
that it expressed an opinion on a 
jury matter. 

Ala—McLendon v. Stough, 118 So. 

647, 218 Ala. 445. 

Grounds raised In trial court 

Grounds raised in the lower court, 
but not set out in the brief on ap¬ 
peal, as a reason why it was error 
to admit evidence, will not be con¬ 
sidered. 

Vt—In re Everett’s Will, 166 A. 827, 
106 Vt. 291. 

24 . Cal.—Fletcher Aviation Corp. v 
Landis Mfg. Co., 214 P.2d 400, 95 
C.A.2d 905. 

Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind. 
App. 121. 

Buling by court 

Where appellants claimed that 
trial court erred in permitting plain¬ 
tiff to Introduce evidence outside of 
scope of his bill of particulars, but 
appellants’ brief pointed to no ruling 
made by trial court, appellants’ coun¬ 
sel could not complain thereof on ap¬ 
peal. 

N.J.—Harris v. Lahn, 4 A.2d 772, 122 
N.J.Law 91. 

85. Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 489, 102 Ind. 
App. 121. 

N.J.—^Kaplan v. Meranus, 66 A.2d 
689, 136 N.J.Law 426, affirmed 62 
A.2d 689. 1 N.J. 219. 



5 C.J.S. 

It has been held that the grouping together of a 
large number of assignments of error to the admis¬ 
sion of different kinds of evidence prevents a con¬ 
sideration of such specification but where an as¬ 
signment of error to the admission or rejection of 
the evidence of a witness is not properly briefed 
but the question as to the admissibility of such evi¬ 
dence is properly presented by an assignment of 
error to the admission or rejection of the evidence 
of another witness, the question will be consid- 
ered.^*? 

f. Instructions 

To have error in the Instructfona considered, the brief 
must assign or specify error to the giving or refusal of the 
instruction complained of, stating exactly the error com¬ 
plained of. 

To have error in the instructions considered, the 
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brief must contain an assignment or specification 
of error to the giving or refusal of the instruc¬ 
tion complained of,28 which must question the 
court's action in the particular matter as to which 
it is claimed error occurred,28 and must indicate 
the particular instruction or part of instruction as 
to which error is assigned ;80 but the court may 
consider error in an instruction, even though such 
error is not specified, where it is involved in a rul¬ 
ing which is assigned as error.80.5 xhe court will 
not undertake to examine the record and determine 
whether the instructions arc correct unless counsel 
point out where the court erred in giving or refus¬ 
ing instructions. 3 0.10 

A general allegation of error in the giving or 
refusing of instructions is insufficient.8i The brief 


26. Iowa.— McCord v. Mitchell. 165 
NW. 463, 182 Iowa 196. 

8 C.J. p 1416 note 74. 

27. Tex.—Citizens* Nat. Bank of 
Plalnview v Slaton, Civ.App, 189 
SW 742, affirmed Slaton v. Citi¬ 
zens’ Nat. Bank of Plainvlew, Com. 
App., 221 SW. 955. 

28. Arlz—^Durazo v. Ayers, 188 P. 
868, 21 Ariz 373. 

Mo—Rlss & Co. V. Wallace, 171 SW. 
2d 641, 360 Mo. 1208, 161 A L..R 
612. 

Neb—Okuda v, Hampton, 60 NW.2d 
108, 164 Neb. 886. 

Or.—Hlllend v. Koltsch, 192 P 2d 
274, 183 Or 460, rehearing- denied 
193 P2d 927, 183 Or. 460—Kiddle 

V. Schnltzer, 117 P.2d 983, 167 Or. 
316. 

Tex—McClung Const. Co. v. Muncy, 
Civ.App . 65 S.W 2d 786. 

Vt —Bowler v Mlorando, 24 A.2d 
361, 112 Vt. 363. 

“Questions involved** 

Where, under defendants' “ques¬ 
tions involved,” no claim was stated 
that the trial court erred in not giv¬ 
ing certain requested instructions, 
and the question was not briefed, 
supreme court would not pass on the 
claim made In defendant’s statement 
of reasons and grounds for appeal. 
Mich.—Baumgarten v. Tasco, 20 N. 

W. 2d 144. 812 Mich. 161. 

Xastrnotion. submitting issns 

Ill— Sims V. Chicago Transit Au¬ 
thority, 129 N.E.2d 23, 7 Ill.App.2d 
21 . 

Bpsoiflostion hsld snfllclsnt 

Mo.—Cruce v. Gulf, Mobile & O. B. 
Co., 216 S.W.2d 78, 368 Mo. 689. 

29. Ala.—Whitt v. Forbes, 64 So.2d 
77, 268 Ala. 680. 

Tex.—^Hermann v. Schroeder, Civ. 
App., 176 S.W. 788. 


Xnsistenoe on grounds of error not 
shown 

Statement In appellant’s brief that 
a requested charge was proper and 
should have been given is not an in¬ 
sistence on grounds of error, and the 
assignment will bo disregarded. 

Ala —Republic Iron & Steel Co. v 
Quinton, 69 So. 604, 194 Ala. 126. 
Difference between refusal of and 
giving charge 

In making specifications of error, 
there is a difference between an as¬ 
signment questioning the court’s re¬ 
fusal to give an incorrect charge and 
one complaining of failure to give a 
correct one. 

Tex—McClung Const Co. v. Muncy, 
Civ App, 65 S.W.2d 786 

Form of verdict 

Error in in.structlng as to the form 
of a verdict for defendant cannot be 
reviewed, where the assignment In 
the brief related to the form of the 
verdict for plaintiff. 

Tex —Hermann v. Schroeder, Civ. 
App, 176 S.W. 788. 

30. Ill.—Cri-sler v. Zahart, 47 N.E 
2d 542, 318 Ill.App. 220—^Kinsman 
V Peterson, 8 NE2d 967, 291 Ill. 
App. 1. 

Ind—Baltimore & O. R. Co. v. Per- 
tics, 46 N.E.2d 261, 112 Ind.App. 
674—Miller v. Haney, 116 N.E. 21, 
64 Ind.App. 406. 

Iowa.—Benson v. Chase Grain Stor¬ 
age Co., 67 N.W.2d 433, 246 Iowa 
691. 

Mo.—Radke v. Radke, App., 221 S.W. 
739. 

Ohio.—Moknach v. New York Life 
Ins. Co., 86 N.E.2d 529, 67 Ohio 
App. 293. 

Okl—City of Norman v. Lewis, 69 
P.2d 377, 180 Okl. 344. 

Vt —Carleton v. E. & T. Fairbanks & 
Co., 93 A. 462, 88 Vt. 637. 

Bspstitioii 

An assignment of error that In- 

307 


structlons had been repeated to the 
Jury, without specifically indicating 
in the brief what particular ones, is 
not a good assignment. 

Ind.—Kokomo, M. & W. Traction Co. 
V. Walsh, 108 N.E. 19, 58 Ind App, 
182. 

Beferenoe to by numbers 

Referring to instructions by num¬ 
bers, followed by the statement they 
correctly stated the law and should 
have been given, did not present a 
question concerning refusal. 

Ind —City of Anderson v Reed, 161 
NE. 829, 87 Ind App. 379 
30.5 Mo —Rlss & Co. v. Wallace. 
171 S.W 2d 641, 360 Mo. 1208, 161 
ALR. 612. 

30.10 Ill—Friberg v. Zeutschel, 41 
NE 2d 612, 379 III. 480. 

31. Cal.—Irwin v. Weinstein, 11 P. 
2d 18, 123 C.A. 112—Soria v. Cowell 
Portland Cement Co., 277 P. 1061, 
99 CA. 108. 

Colo—Dottavlo V. Lohr, 222 P.2d 428, 
122 Colo 294. 

Conn —Marra v. Kaufman, 58 A 2d 
736, 134 Conn 522—Zatkin v. Wa- 
terbury Wrecking Co., 21 A.2d 924, 
128 Conn 280. 

Ind —Huntington Post No. 7, the 
American Legion Dept, of Ind. v. 
Arnold, 109 N.E.2d 98, 123 Ind. 
App. 160—Neuwelt v. Roush, 85 N. 
E.2d 606, 119 Ind.App. 481—Mer¬ 
chants’ Nat. Bank of Massilon, 
Ohio V. Nees, 110 N.E. 73. 62 Ind. 
App. 290, rehearing denied 112 N. 
E. 904, 62 Ind.App. 290—German 
Fire Ins. Co. v. Zonker, 108 N.E 
160, 67 Ind.App. 696. 

Mich.—Eger v. Helmar, 262 N.W. 298. 
272 Mich. 513. 

Mo—Haley v. Edwards, 276 S.W.2d 
163—Pierce v. New York Cent. R. 
Co., 267 S.W.2d 84—Melerotto v. 
Thompson, 201 S.W.2d 161, 366 Mo. 
32 — ^Wahl V. Cunningham, 66 S.W. 
2d 1052, 332 Mo. 2L 
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must designate exactly the particular error or er¬ 
rors committed in giving or refusing to give the 
instruction as to which error is claimed.^* It has 
been held that where objection is taken to an in¬ 
struction, and the giving of the instruction is as¬ 
signed as error on a motion for a new trial, the 
error will be considered on appeal although not 
urged in appellant’s brief.^^.s 


g. Judgment, Verdict, or Findings 

In order to bo eonoldorod objoetlono to the Judgment, 
verdict, or findings must be raised In the brief In a man¬ 
ner such as to point out exactly the particular error al¬ 
leged to have occurred. 

Objections to the verdict, judgment, or findings 
must be raised in the briefs,^^ and findings of fact, 


E. A. Mabes & Co. v. Fishman. 
App., 284 S.W.2d 21—Blffsra v. 
Crosswhite. 225 S.W.2d 514. 240 
Mo.App. 1171—Norman v. Jefferson 
City Coca-Cola Bottling Co., App.. 
211 S.W.2d 552—Kennedy v. Hart- 
wlgr-Dischinger Realty Co., App. 
201 S.W.2d 476—Stephens v. Lever 
Bros. Co.. App.. 165 S.W.2d 640— 
Huddleston v. Manhatten Fire & 
Marine Ins. Co.. 148 S.W.2d 74. 
286 Mo.App. 776. 

Ooatentloa that iBstruotloa ia snla- 

laadlag is not a specific objection and 
is too general to present any Ques¬ 
tion for review. 

Znd.—Indianapolis Rys. v. Williams. 
59 N.E.2d 686. 115 Ind.App. 383. 

82. Cal.—Betzold v. Rossi Floral 
Co., 28 P.2d 839, 133 C.A. 236— 
Riley V. Southern Pac. Co., 207 P. 
699, 67 C.A. 477. 

Ill.—See Kortylak v. Johnston City 
Building & Loan Ass’n of John- 
ston City, 279 Ill.App. 88—Cooke 
V. Chicago, O. & P. Ry. Co., 226 
Ill.App. 73. 

Ind.—^Miller v. Johnson, 144 NB, 87, 
82 Ind.App. 85. 

Iowa.—^Dravls v. Sawyer, 264 N.W. 
920, 218 Iowa 742. 

Kan.—Peters v. Cavanah, 295 P. 693, 
132 Kan. 244. 

Minn.—Nelson v. Babcock, 248 N.W. 
49. 188 Minn. 584, 90 A L.R. 1472— 
Cohoon V. Lake Region Produce 
Co.. 247 N.W. 620. 188 Minn. 429. 
Mo.—^Anderson v. Woodward Imple¬ 
ment Co., 256 SW.2d 819. 

Gelhot v. City of Excelsior 
Springs, App., 277 S.W.2d 660— 
Vosburg V. Smith, App., 272 S.W. 
2d 297—Stephens v. Lever Bros. 
Co., App., 166 S.W.2d 640—Hud¬ 
dleston v. Manhatten Fire & Ma¬ 
rine Ins. Co. 148 8.W.2d 74, 235 
Mo.App. 776—Hall v. Federal Life 
Ins. Co., App., 71 SW.2d 762— 
Haller v. Kansas City Public Serv¬ 
ice Co., App., 17 S.W.2d 392—Lowe 
V. Fox Laundry, Cleaning & Dye¬ 
ing Co.. App., 274 S.W. 867—^An¬ 
derson V. Herrick. App., 268 S.W. 
711—^Martin v. American Magne- 
stone Corporation, App., 247 S.W. 
466. 

Neb.—^Van Wye v. Wagner, 79 N.W. 

2d 281, 163 Neb. 205. 

N.J.—Preclpio v. Insurance Co. of 
State of Pennsylvania, 187 A. 649, 
108 N.J.Law 589. 

OkL—World Fire St Marine Ins. Co. 


V. Snyder. 122 P.2d 812, 190 Okl. 
271—Burden v. Stephens, 49 P.2d 
1098, 174 Okl. 95—Ferguson v. A. 
F. Stewart Const. Co., 241 P. 121. 
115 Okl. 81—Mackey v. Nlckoll, 
168 P. 693, 60 Okl. 12—Selsor v. 
Arnbrecht, 157 P. 908. 67 Okl. 732. 
Tenn.—^Memphis Casting Works v. 
Bearings A Transmission Co., 248 
SW.2d 146, 36 Tenn.App. 164. 

Vt.—Bonneau v. Russell, 86 A. 2d 
669, 117 Vt. 184—Dent v. Bellows 
Falls & S R. St. Ry. Co., 116 A. 
83. 96 Vt. 623. 

Waiver of objeotioag 

(1) By falling in the brief to point 
out any specific objections to In¬ 
structions, appellant waived objec¬ 
tions. 

Ind—^Werslch v. Phelps, 116 N.B. 49, 
186 Ind. 290. 

(2) The giving of an instruction 
on the measure of damages failing 
to limit Jury’s consideration to the 
evidence applicable to the injuries 
received was waived by appellant’s 
failure to present question of exces¬ 
sive damages in its brief. 

Ind.—Union Traction Co. 6f Indiana 
V. Smith, 123 N.E. 4, 70 Ind.App. 
40. 

Znsulllola&t showing 

(1) A mere statement in the brief 
that the court did not charge as re¬ 
quested in a certain particular and 
that plaintiff excepted, citing a case, 
is insufficient to require considera¬ 
tion of exceptions. 

Vt.—Silver Discount Corporation v. 
Blair, 168 A. 917, 106 Vt 11. 

(2) A complaint in the brief that 
the charge was ’’incomplete and In¬ 
consistent” is insufficient to present 
error on motion for rehearing. 

Mo.—^Ford V. Wabash Ry. Co., 800 

S.W. 769, 818 Mo. 723. 

Oonfliot with other instmotionn 
Court of appeals would not con¬ 
sider assignment of error complain¬ 
ing that respondent’s given instruc¬ 
tion was inconsistent with other in¬ 
structions, where assignment did not 
specify other instructions with 
which appellant claimed that given 
instruction conflicted. 

Mo.—Well Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 686. 

82.6 Mo.—Setser v. St. Louis Pub¬ 
lic Service Co., App., 209 S.W.2d 
746. 


33. Ark.—^Hammond v. Peden, 278 
S.W.2d 96, 224 Ark. 1058. 

Cal.—^Devers v. Greenwood, 298 P.2d 
884, 139 C.A.2d 846—Grayson v. 
Grayson, 282 P.2d 666, 182 C.A.2d 
471. 

Mich.—^Brown v. Khoury, 77 N.W.2d 
836, 846 Mich. 97. 

Mo.—Berghom v. Reorganized 
School Dlst. No. 8, Franklin Coun¬ 
ty. 260 S.W.2d 678, 864 Mo. 121. 
N.C.—^Weaver v. Morgan, 61 S.E.2d 
916. 232 N.C. 642. 

Tex.—^Universal Life Ins. Co. v. Wal¬ 
lace, Civ.App., 149 S.W.2d 662, er¬ 
ror dismissed, judgment correct— 
Henry v. Walter Bennett, Inc., Civ. 
App., 136 S.W.2d 1078, error dis¬ 
missed. Judgment correct—Payne 

V. Little Motor Kar Co., Clv.App., 
266 S.W. 697. 

Vt—^Vermont Securities v. Vermont 
Unemployment Compensation Com¬ 
mission, 104 A.2d 916, 118 Vt. 196. 
Attack In oral argument Insnfllolcnt 
A finding of the trial court as to 
the validity of a tax deed will be 
deemed suffleient, although attacked 
in the oral argument, where the point 
was not raised in the briefs. 

Cal.—Munro v. Whitlow, 201 P. 964, 
54 C.A. 448. 

Nature of relief 

Reviewing court did not consider 
objection to injunctive relief grant¬ 
ed by trial court when such objec¬ 
tion was not set forth in questions 
Involved. 

Mich.—^Hutchings v. Gelstert, 18 N. 

W. 2d 268, 311 Mich. 24. 

Special finding 

Ind.—Baker v. State Bank of Akron. 
44 N.E 2d 267, 112 Ind.App. 612— 
Lyon v. ^^na Life Ins. Co., 44 N. 
E.2d 186, 118 Ind.App. 678. 

Oosts 

Where complaint is made of rul¬ 
ing of court In adjudging costs 
against the wrong party, the error is 
inherent in the Judgment and must 
be assigned and properly brought up 
on appeal as any other error. 

Tex.—Reaugh v. McCollum Explora¬ 
tion Co., 167 S.W.2d 727, 140 Tex. 
822. 

Sabmlstiloa of lasue 

Tex.—^Federal Underwriters Ex¬ 
change V. Lynch, 168 S.W.2d 668, 
140 Tex. 616. 

Safeway Stores of Texas v. 
Webb. Clv.App.. 164 S.W.2d 868, 
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not specified as error, will be taken as established.^**^ 
The brief must contain assignments of error,and, 
under some rules, refer to the specifications of er¬ 
ror supporting them and show where such specifica¬ 
tions of error can be found in the record,** which 
must definitely and certainly point out the error.** 
The particular findings or conclusions which ap¬ 
pellant claims are erroneous must be specified.*®** 
A specification that the verdict was erroneous, since 
it does not refer to any ruling by the court, is in¬ 


sufficient to present a question for review.***^* The 
contention that the court erred in entering the de¬ 
cree is too general to raise any question for re- 
view.**-i® 

Although an obvious insufficiency of evidence may 
be considered even though not specified as error,**-** 
it is ordinarily held that the sufficiency of the evi¬ 
dence will not be considered where not raised in 
appellant's brief.**-** 


error refused—^Walker v. Texas & 
N. O. R. Co., Clv.App., 150 S.W.2d 
853, error dismissed. Judgment 
correct—^Holt v. Lowden, Clv.App., 
140 S.W.2d 318—-South Texas 
Coaches v. Woodard, Clv.App., 128 
S.W.2d 395. 

W.Va.—Elswlck v. Charleston Trans¬ 
it Co., 86 S.E.2d 419, 128 W.Va. 
241. 

Os&eral claim of error 
Argument In brief that the trial 
court did not make findings on the 
material issues raised by the plead¬ 
ings and that the findings were In¬ 
consistent with the pleadings and 
were not sufficient to enable a re¬ 
viewing court to pass on the issues 
raised by the pleadings was too gen¬ 
eral for consideration. 

Arlz.—Golden Eagle-Bobtail Mines v. 
Valley Nat. Bank, 138 P.2d 289, 60 
Arlz. 400. 

Spsolflcatlon held suffioleat 

Mo.—Cruce v. Gulf, M, Sc O. R. Co., 
288 S.W.2d 674, 361 Mo. 1138— 
Heagerty v. Hawkins, 173 S.W.2d 
923—Weber v. Griffiths, 169 S.W. 
2d 670, 849 Mo. 146. 

N.M.—Lea County Fair Ass'n v. Bl- 
kon, 197 P.2d 228, 62 N.M. 250. 
Wash.—Bedgisoft v. Morgan, 162 P 
2d 238, 23 Waeh.2d 737, 163 A.L.R. 
613, adhered to 167 P.2d 422, 24 
Wash.2d 971, 163 A.L.R. 613. 
Bpeoifloatioa hold insuflloieat 
Vt—Chevalier v. Tyler, 111 A.2d 722, 
118 Vt. 448. 

33.5 Tex.—Zapata County v. Llanos, 
Clv.App., 239 S.W.2d 699, error re¬ 
fused no reversible error—Thomp¬ 
son V. Larry Llghtner, Inc., Civ. 
App., 230 S.W.2d 831, error refused 
no reversible error—Curry v. E. B. 
Stone Lumber Co., Clv.App., 218 S. 
W.2d 293, error refused no re¬ 
versible erroi^^riffin v. Hidalgo 
County, Clv.App., 186 S.W.2d 232, 
refused for want of merit—State 
V. Amim, Clv.App., 178 S.W.2d 508, 
error refused—City of Port Arthur 
V. Wallace, Clv.App., 167 S.W.2d 
649, affirmed 171 S.W.2d 480, 141 
Tex. 201—Fidelity St Casualty Co. 
of New York v. Maryland Casualty 
Co., C1V.APP.. 161 S.W.2d 280— 
Sanchez v. Derteano, Civ.App., 148 
S.W.2d 982—Cameron County Wa¬ 
ter Improvement Dlst. No. 1 v. 


Cameron County Water Improve¬ 
ment Diet. No. 15, Clv.App., 106 S. 
W 2d 362, error dismissed. 

Wash—In re Adoption of Doe, 277 
P.2d 321, 46 Wash 2d 644—Paulson 
v. Higgins, 260 P.2d 318, 43 Wash. 
2d 81, adhered to 266 P.2d 800, 43 
Wash. 2d 81. 

34. Idaho —Zach v. Pond, 299 P. 
666, 60 Idaho 685. 

S.D.—O’Lein v. Wlnesburg, 216 N.W. 
650, 62 S.D. 8. 

Tex.—Double v. Sawtell, Clv.App., 
271 S.W. 646. 

For denial of new trial 
Where defendant failed to assign 
denial of Its motion for a new trial 
as error, the supreme court could not 
consider the sufficiency of evidence 
to support the trial court’s finding 
for plaintiff. 

S.D.—Johnson v. Home Life Ins. Co. 
of New York, 262 N.W. 641, 62 S. 
D. 249. 

35. SD—0*Lein v. Wlnesburg, 216 
N.W. 660, 62 S.D. 8. 

Zt is not necessary, however, when 
the sufficiency of the evidence Is 
questioned, that the specifications of 
error on the motion for a new trial 
and the specification of particulars 
wherein the evidence was Insufficient 
be printed In the brief and In the as¬ 
signments of error. 

S.D.—Sweeney v. Hewett, 148 N.W. 
503, 34 S.D. 302. 

36. Idaho—^Weber v. Pend D’Oreille 
Mining Sc Reduction Co., 203 P. 891, 
35 Idaho 1. 

Iowa.—Dravis v. Sawyer, 264 N.W. 
920, 218 Iowa 742. 

Tex.—Henry v. Walter Bennett, Inc., 
Clv.App., 136 S.W. 2d 1078, error 
dismissed. Judgment correct. 

Vt.—Town of Randolph v. Ketchum, 
94 A.2d 410, 117 Vt. 468. 

Wrong assigamsat 

A point that the evidence is insuf¬ 
ficient to warrant a certain finding 
of the Jury cannot be presented un¬ 
der an assignment that the verdict 
of the Jury Is contrary to law, but 
only under an assignment that the 
verdict of the Jury is not sustained 
by sufficient evidence. 

Ind.—Markey v. McReynolds, 1 N.E. 
2d 664, 102 Ind.App. 188. 

36.6 Cal.—^Devers v. Greenwood, 293 
P.2d 884, 189 C.A.2d 846—Angelus 
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Securities Corp. v. Ball, 67 P.2d 
168, 20 C.A.2d 436. 

Conn.—Housatonic Valley Ins. Agen¬ 
cy V. Kllpsteln, 6 A.2d 16„ 126 Conn. 
274. 

N.M.—Lea County Fair Ass’n v. Elk- 
an, 197 P.2d 228. 62 N.M. 260. 
Wash.—Cuglnl v. McPhail, 262 P.2d 

290, 41 Wash.2d 804—Hill v. City 
of Tacoma, 246 P.2d 458, 40 Wash. 
2d 718. 

36.10 Ala.—^American Life Ins. Co. 
V. Schrlmscher, 42 So.2d 601, 84 
Ala.App. 640. 

36.15 Fla.—Rollins v. Rollins, 19 So. 
2d 662, 165 Fla. 88. 

36.30 Ind.—^Hlnds v. McNair, App., 
124 N.E.2d 220. 

Mo.—Riley V. White, App., 231 S.W.2d 

291. 

Tex.—Magrnolla Petroleum Co. v. 
Mitchell, C1V.APP., 216 S.W.2d 268. 

36dl5 Ind.—Markey v. McReynolds, 
1 N.E 2d 654, 102 Ind App. 183. 

Mich.—Thelen v. Mutual Benefit 
Health Sc Accident Ass’n, 7 N.W.2d 
128, 804 Mich. 17. 

N.J.—Gibson V. Pennsylvania R. Co., 
82 A 2d 636, 14 N J.Super. 426. 

Tex.—Parker Petroleum Co. v. Laws, 
242 S.W.2d 164, 160 Tex. 430. 

Davis V. Cavanaugh, Clv.App., 881 
S.W. 2d 969, reversed on other 
grounds 236 S.W.2d 972, 149 Tex. 
673, followed in Davis v. Stewart, 
231 S.W.2d 963, reversed on other 
grounds 236 S.W.2d 979, 149 Tex. 
684. 

Amount of recovery 

Mich —Powers Sc Co. v. American 
Soc. of Tool Engineers, 78 N.W.2d 
632, 346 Mich. 697. 

Tex.—Stephens v. Mendenhall, Civ. 
App., 287 S.W.2d 259, error refused 
no reversible error—Duncan v. 
Scott, Clv.App., 128 S.W.2d 186, er¬ 
ror dismissed. Judgment correct. 
Interest 

Or.—^In re Hattrem’s Estate, 186 P.2d 
777, 170 Or. 618. 

Tenn.—Lincoln County Bank v. Mad¬ 
dox, 114 S.W.2d 821, 21 TennJLpp. 
648. 

Bpeoifloatioa held salflcleat 

Idaho.—Herrick v. Breler, 82 P.8d 90, 
69 Idaho 171. 

Mo.—Bovard v. Bovard, 180 S.W.2d 
692, 862 Mo. 968. 
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A general statement that the evidence is not suffi¬ 
cient to support the judgment, verdict, or findings,8*^ 
or that the findings of fact, conclusions of law, and 
decree arc contrary to the law and evidence,^® is 
insufficient. However, where the findings, conclu¬ 
sions, and judgment are s^h that a mere reading 
of them argues that the conclusions and judgment 
are contrary to law, and citations and argument in 
the further portions of the brief support the specifi¬ 
cations, they are not so insufficient, indefinite, or 


general as to call for a technical disregard there¬ 
of;®® and where the findings of fact are found to 
be erroneous, conclusions based thereon must be 
considered even though the specifications are gener¬ 
al.^® If it is objected that the evidence does not 
support the findings, the particular finding or find¬ 
ings objected to should be specified,*^ and the par¬ 
ticulars in which the evidence is insufficient should 
be pointed out.^2 


Stephens v. Lfevsr Bros. Ca, App., 
155 S W2d 540. 

Tex.—Qleason v. Davis, 289 S.W.2d 
228—^Airline Motor Coaches v. Cav¬ 
er, 226 S.W.2d 830, 148 Tex. 631. 
Wash.—Taylor v. State, 188 P.2d 671, 
29 Wash.2d 688. 

3f- <2al.—Blchard v. Bichard. 267 P. 
2d 867. 123 C.A.2d 900—Erro v. 
City of Santa Barbara, 11 P.2d 890, 
183 C.A. 6<r8. 

111.—^Alexander v. Brewerton Coal Co., 
268 Ill.App. 281. 

Ind.—^Howard v. Palmer, 179 N.E. 
732, 94 lad App. 80—Kerr v. State, 
116 N.E. 690. 66 Ind.App. 102. 

Mo.—Campbell v. Campbell. 20 S.W. 
2d 656, 323 Mo. 1149. 

King V. Prnltt, App., 280 S.W.2d 
672, reversed on other grounds. 
Sup., 288 S.W.2d 923—State ex rel. 
Rose V. Webb City, App., 74 S.W.2d 
45. 

Neb.—Mnrten v. Garbe, 136 N.W. 66, 
91 Neb. 439. 

N.J.—Shade v. Colgate. 67 A.2d 193, 4 
NJT.Super. 356. appeal dismissed 69 
A.2d 19, 8 N.J. 91. 

N.M.—^Dunn v. Town of Gallup, 29 
P.2d loss. 38 N.M. 197. 

Tex.—Smith v. Dye, Clv.App., 294 S. 
W.2d 462—Poynor v. Varner, Civ. 
App., 266 S.W.2d 462—Universal 
Liife Ins. Co. v. Wallace, Clv.App., 
149 S.W.2d 662, error dismissed, 
judgment correct—Federal Under¬ 
writers Exchange v. Ener, Civ.App., 
126 8.W.2d 769, error dismissed. 
Judgment correct. 

Vt.—Massari v. Bolognani, 162 A. 864, 
104 Vt. 474. 

Wis.—Conger v. Dingman, 74 N.W. 
125, 98 Wis. 417. 

RnAoleat to regniro saeasnzo by 
pleadings 

Assignment that Judgment was 
against the evidence, against the 
weight of the evidence, and the law 
under the evidence was sufficient to 
entitle appellate court to determine 
whether the evidence, when applied 
to the pleadings, would prevent Judg¬ 
ment to stand. 

Mo.—^Albrecht v. Piper, App., 164 S. 
W.2d 106. I 

Judgment notwithstanding vexdiot ; 

Statement that the court erred in 
denying a motion for judgment not- 
withatandlng the verdict is too gen¬ 


eral to present any question for re¬ 
view. 

Mo.—Jones v. Farm Bureau Mut. Ins. 

Co., App., 284 S.W.2d 11. 

Tex—U. S. Liability Ins Co. v. Bag¬ 
gett, Civ App., 286 S.W.2d 804, error 
refused no reversible error—Phil¬ 
lips Petroleum Co. v. Thomas, Civ. 
App., 167 S.W.2d 571, error refused. 

SnAoient partionlaxity of statement 

On appeal from a judgment for 
services in selling corporate stock 
specification in the brief that the 
evidence was insufficient to sustain 
the verdict presents the question of 
plaintiff’s failure to comply with blue 
sky law. 

Idaho.—McKlnlay v. Javan Mines Co., 
248 P. 473, 42 Idaho 770. 

3& Colo.—Phipps V. Hurd, 297 P.2d 
1048, 133 Colo. 547. 

Idaho.—Morton Realty Co. v. Big 
Bend Irr. & Min. Co., 218 P. 433, 37 
Idaho 311. 

Mo—State at Information of Dalton 
V. Taylor, App., 293 S.W.2d 12— 
King V. Pruitt, App, 280 S.W.2d 
872, reversed on other grounds, 
Sup., 288 S W.2d 923—^Williamson 
V. Glessner, App., 249 S W.2d 871. 
N.J.—Shade v. Colgate, 67 A.2d 193, 4 
N.J.Super. 356, appeal dismissed 69 
A.2d 19, 3 N.J. 91. 

Tex.—Novita Oil Co. v. Smith, Civ. 
App, 247 S.W 2d 151—Redman v. 
Cooper, Civ.App., 160 S.W.2d 318— 
Texas Indemnity Ins. Co. v. Ste¬ 
vens, Civ.App., 136 SW.2d 272, er¬ 
ror dismissed, judgment correct— 
Federal Underwriters Exchange v. 
Ener, Clv.App., 126 S.W.2d 769, er¬ 
ror dismissed, judgment correct. 
Vt.—Leonard v. Henderson, 99 A. 2d 
698, 118 Vt. 29. 

No SVldsiLOO 

Assignment that finding and judg¬ 
ment of court were for wrong party, 
and that finding and judgment should 
have been for plaintiff, was sufficient 
to warrant an examination of the rec¬ 
ord by court of appeals to see wheth¬ 
er there was any law or evidence 
which could sustain judgment when 
applied to case made by pleadings. 
Mo.—Crlner v. American Mut. Life 
Ins. Co., App., 168 S.W.2d 797. 

Asslgamsnt of srror that oonrt srv- 
•d la making a osrtaln finding is not 

sufficiently definite to point out the 
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ground on which the court erred, and 
does not call in question tho suffi¬ 
ciency of the evidence to support the 
finding. 

Idaho.—Louk v. Patten, 73 P.2d 949, 
58 Idaho 334. 

38. Idaho.—McClellan v. Davis, 268 
P. 1002, 45 Idaho 541. 

40. Idaho.—McClellan v. Davis, su¬ 
pra. 

41. Cal.—Kyle v. Craig, 67 P. 791, 
126 C. 107. 

Devers v. Greenwood, 293 P.2d 
834. 139 C.A.2d 345. 

Kan.—Powers v. Kindt, 13 Kan. 74. 

3 C.J. p 1418 note 94. 

42 . Cal.—Sutro Heights Land Co. v. 
Merced Irr. Dist., 296 P. 1088, 211 
C. 670. 

Devers v. Greenwood, 293 P.2d 
834, 139 CA2d 345—Meyer v Ter- 
rlto, 267 P 2d 667, 118 C.A 2d 22— 
Heinkel v. MrAlilster, 248 P.2d 438, 
113 CA.2d 500—Lori, Limited, v. 
Wolfe, 192 P.2d 112, 85 C.A.2d 64— 
Wleczorek v Texas Co., 114 P 2(i 
377, 45 C A.2d 450—Angelus Securi¬ 
ties Corp. V Ball, 67 P.2d 168, 20 C. 
A.2d 436—Graff v. T. W. Corder, 

I Inc., 26 P.2d 873, 135 C A. 270—De 
Brito V. San Diego Packing Co., 13 
I P.2d 798, 125 C.A. 61, hearing denied 
I 14 P.2d 306, 126 C A. 61. 

Idaho —Merrill v. Fremont Abstract 
Co, 227 P. 34, 39 Idaho 238—Hardy 
V. Butler, 226 P. 669, 39 Idaho 99 
—Hawkins v. Smith, 205 P. 188, 35 
Idaho 349—Citizens’ Right of Way 
Co. V. Pollard, 180 P. 269. 82 Idaho 
212—Citizens' Right of Way Co. v. 
Ayers, 179 P. 964, 32 Idaho 206. 

Ind.—In re Northwestern Indiana 
Telephone Co., 171 N.E. 65, 201 Ind. 
667. 

Mammoth Life & Accident Ins. 
Co. V. Kelly, 196 N.E. 601, 101 Ind. 
App. 358. 

Mo.—Hemonas v. Orphan, App., 191 
S.W.2d 362. 

Utah.—U. S. Building & Loan Ass’n v.. 
Midvale Home Finance Corpora¬ 
tion. 44 P.2d 1090, 86 Utah 606, re¬ 
hearing denied 46 P.3d 672, 86 Utah 
622—Utah-Idaho Sugar Co. v. Salt 
Lake County. 210 P. 106, 60 Utah 
491. 27 A.L.R. 874. 

DsfloisttoUs dstallsd Im bill of ssoop. 
tlons 

Appellant's point and his support- ^ 
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It has been held that assignments that the ver¬ 
dict is contrary to law,<2.6 that there is no evidence 
to support the findings or verdict,< 2.10 that the evi¬ 
dence conclusively establishes a certain fact or com¬ 
pels a certain conclusion<2.i5 do not put in issue the 
sufficiency of the evidence and do not invoke the 
jurisdiction of the court to determine whether the 
preponderance of the evidence is contrary to the 
verdict or finding.<2-20 

In determining whether a specification of error 
with respect to the stifficiency of the evidence is 
adequate, regard must be had to the assignment of 
error to which the specification is germane and to 
any supporting statement.<2.25 A contention that 
facts within the issues on which there was evidence 
were omitted from the findings will not be consid¬ 
ered where the brief does not call attention to the 
facts omittcd.<2 Error in denying a motion to set 
aside the verdict as contrary to the instructions will 
not be considered where the instructions with which 
the verdict is alleged to be inconsistent are not spec¬ 


ified.<2-5 

An assignment directed against all of the findings 
and conclusions of the court and its failure to adopt 
those proposed by appellant will not be consid- 
ered,<2.io but each error relied on must be separate¬ 
ly specified<2-i® and the particular finding or re¬ 
quested finding must be set forth and not merely 
referred to by number.<2*20 

Direction of verdict Error in directing<2.26 or 
refusing to direct<2*20 a verdict must be specifically 
assigned in order to be considered. A general state¬ 
ment that the court erred in directing or failing to 
direct a verdict is inadequate.^ A proposition that 
the trial court erred in directing a verdict, since 
the evidence was sufficient to take the case to the 
jury, standing alone without any assignment of er¬ 
ror, is too general and indefinite but an assign¬ 
ment of error that “the court erred in overruling 
the motion of defendant made at the close of the 
evidence that the jury be directed to return a ver¬ 
dict for defendant” sufficiently points out the error 


Inff aasigrnmont of error were not In- 
PuHlcient to raise claim that there 
was no evidence to support submis¬ 
sion of special issue to jury, on 
grround that they did not specify the 
respects in which the evidence was so 
insufficient, where record showed that 
appellant’s bill of exceptions in trial 
court fully specified the particular 
respects in which It allegred the evi¬ 
dence to be so lackiner. 

Tex—Texas Cities Gas Co. v. Gomez, 
Civ App, 160 S.W.2d 74, error re¬ 
fused. 

Znadmlssible evidence 

Where a proposition under an as¬ 
signment is, “A verdict manifestly 
based on testimony not admissible 
will bo set aside,” but the statement 
In the brief does not specify what is 
claimed inadmissible, nor why, the 
assignment will be overruled. 

Tex —Starker v. Burkitt, Clv.App., 
120 S W. 939. 

Snfllolent assignment 
In an insured's action to recover 
disability benefits under a group life 
policy, a statement In insurer’s brief 
that insured failed of proof with re¬ 
spect to Insurer, that its demurrer 
to evidence should have been given, 
and that any finding that insured 
was suffering total disability prior to 
the expiration of the policy was 
based on speculation is sufficient to 
present question as to whether the 
evidence on the issue whether insured 
was totally disabled at the time of 
the expiration of the policy was suf¬ 
ficient for the jury. 

Mo.—Stephenson v. American Nat. 
Ins. Co., App., 78 S.W.2d 876. 

Where stated Im brief 

The particulars wherein evidence Is 


insufficient to support verdict and 
judgment should be sot out under the 
enumeration of errors, rather than 
the “argument,” in appellant's brief. 
Idaho.—Boulton v Telfer, 12 P 2d 
767, 52 Idaho 186, 83 A L.R 1341, 
certiorari denied Telfer v. Boulton, 
53 S Ct. 115, 287 U S. 665, 77 L.Ed. 
G65 

Investigation limited to evidence 
stated 

The appellate court need not in¬ 
quire further into the sufficiency of 
evidence than counsel’s insistence 
that the evidence failed to follow the 
affidavit in dispossessory proceeding. 
Ga.—Baxley v. Thomas, 143 S.B. 447, 
38 Ga.App. 221. 

42.5 Ind —Markey v. McReynolds, 1 
NE.2d 654, 102 Ind App. 183. 

42.10 Tex.—Lockley v. Page, 180 S. 
W 2d 616, 142 Tex. 694—Liberty 
Film Lines v. Porter, 146 S.W.2d 
982, 136 Tex. 49. 

J. A. & E, D. Transport Co. v. 
Rusin, Civ.App, 202 S W.2d 693, re¬ 
heard 206 S.W.2d 96—Texas Cities 
Gas Co. V. Gomez, Civ.App., 160 S. 
W.2d 74. 

Assignment of insnAoLsnoy as rals- 
ing question of no evidence 

Point of error that finding of dis¬ 
trict court did not have sufficient 
support in the record would be treat¬ 
ed under the liberal briefing rules as 
though the point was sufficient to 
raise the question of “no evidence.’* 
Tex.—^Woodward v. Ortiz, 237 S.W.2d 
286, 150 Tex. 76. 

42.16 Tex.—Safeway Stores of Texas 
V. Webb, Clv.App., 164 S.W.2d 868, 
error refused—^Krumb v. Porter, 
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Civ App., 162 S.W.2d 496, error re¬ 
fused. 

42.20 Tex.—Texas Cities Gas Co. v. 
Gomez, Civ App., 160 SW.2d 74, 
error refused. 

42.25 Tex —Whitten v. Dethloft, 
Civ App., 214 aw.2d 480. 

43. Ind.—Moslander v. Beldon, 164 
NE 277, 88 Ind.App. 411. 

43.5 Vt—Mullett v. Milkey, 29 A.2d 
806, 113 Vt. 42. 

43.10 NM—Lea County Pair Ass’n 
v. Elkan, 197 r.2d 228, 62 N.M. 
250. 

43.16 NM.—Lea County Pair Ass’n 
V. Elkan, supra. 

43.20 N.M.—Lea County Pair Ass’n 
V. Elkan, supra. 

43.25 Tex.—Cline v. Insurance Ex¬ 
change of Houston, Civ App , 164 
SW2d 491, affirmed 166 SW.2d 
677, 140 Tex. 176—Horton v. Hill, 
Civ.App., 95 S.W.2d 751, error dis¬ 
missed. 

43.30 Tex.—Safeway Stores of Tex¬ 
as V. Webb, Civ.App., 1G4 S.W.2d 
868, error refused—Amerine v. 
Darden, Clv.App., 116 S.W.2d 763. 
Vt.—Norway v. Petit, 28 A.2d 380, 
112 Vt. 463. 

44. Vt.—Bean v. Colton, 130 A. 680, 
99 Vt. 46. 

Mere statement in the brief that 
the court erred in overruling a mo¬ 
tion for a finding in defendant's fa¬ 
vor, on the ground that plaintiff had 
not established a case, is inadequate. 
Vt.—^Bean v. Colton, supra. 

4k6- Tex.—Tapia v. Zarb, Civ.App., 
70 S.W.2d 464. 
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complained of.^* Where appellant’s brief makes no 
complaint of a directed velvet as regards a certain 
defendant, and does not attempt to point out any 
legal ground on which he may be held liable, the 
judgment will be affirmed as to such defendant.^^ 
The ruling on a motion to nonsuit will not be 
considered where not specified as error.^^*® 

§ 1323. —— Propositions and Statements 
Accompanying Assignments of Er¬ 
ror 

a. Propositions in general 

b. Statements in general 

c. Miscellaneous provisions 


a. Propoidtioiii in General 

In T«xa«, It Is no longer essential that the assignments 
of error In appellant’s brief be supported by propositions. 

In Texas, it is no longer essential that the as¬ 
signments of error in appellant's brief be supported 
by propositions.*^*®® It follows that the sufficiency 
of a proposition can no longer be questioned.*^*®® 

Prior to the change in the statute, it was re¬ 
quired, unless the question raised was jurisdictional 
or the error assigned was fundamental,*® that as¬ 
signments of error in a brief should be supported 
in the brief by appropriate propositions and state¬ 
ments, or they might be regarded as abandoned,*® 


4S. Neb.—^Waxham v. Pink, 125 N. 
W. 146, 86 Neb. 180, 28 Li.RA.,N.S., 
867, 21 Ann.Caa. 801. 

47. Cal.—Quinn v. Recreation Park 
Ass'n, 46 P.2d 144, 3 C.2d 726. 

47.5 N.J.—Hahn v. Rockingham 
Riding Stables. 19 A.2d 191, 126 N. 
J.Liaw 324. 

N.C.—Curlee v. Scales. 28 S.E.2d 676, 
223 NC. 788. 

47.50 Tex.—AE3tna Life Ins. Co. v. 
Allen. Civ.App., 137 SW.2d 78— 
Pryor v. Le Sage, Civ.App., 133 S. 
W.2d 308, affirmed 164 S.W.2d 446, 
137 Tex. 466—^Worth Finance Co. 

V. Charlie Hillard Motor Co., Civ. 
App., 131 S.W.2d 416—Travelers 
Ins. Co. V. Stiles, Civ.App, 110 S. 

W. 2d 986, error dismissed—^West¬ 
ern Casualty Co, v. Lapco, Civ. 
App., 108 S.W.2d 740, error dis¬ 
missed—Gavin v. Webb, Civ.App., 
99 S.W.2d 372, dismissed for want 
of Jurisdiction 101 S.W.2d 217, 128 
Tex. 626—Connecticut General Life 
Ins. Co. v. Dugas, Civ.App., 91 S. 
W.2d 767, error dismissed—Na¬ 
tional Life & Accident Ins. Co. v. 
Casillas. Civ.App., 68 S.W 2d 396— 
Quanah. A. & P. Ry. Co, v, Wise¬ 
man, Clv.App., 247 S.W. 696. 

Propositioas ussfnl tsohaiqne 

Although statute does not provide 
for propositions to be contained in 
briefs, such is a helpful manner in 
which a party may raise more than 
one objection to single assignment of 
error, without having to assign the 
act of trial court complained of as 
many times as he has reason to ob¬ 
ject to it, and will be permitted by 
court of civil appeals. 

Tex.—Standard Paving Co. v. Pyle, 
C1V.APP., 181 S.W.2d 200. 

On motioa for rehearing 
Assignments of error, which were 
abandoned on failure to present 
propositions thereon, could not be 
considered in a motion for rehearing. 
Tex.—^Arlington Heights Sanitarium 
V. Deaderick, Civ.App., 272 S.W. 
497. 


Bxoessive damages 

Assignment that the amount of 
damages was excessive is waived, 
where the point was not made in the 
propositions nor by independent ar¬ 
gument supported by a statement 
from the record. 

Tex.—Pure Oil Co. T. Pope, Civ.App., 
76 S.W 2d 175. 

Beferenoe to other propositions and 
statements Insnilloient 

Assignment of error not followed 
by any proposition or statement, but 
merely containing the words "See 
statements and authorities hereinbe¬ 
fore," cannot be considered. 

Tex.—eReader v. Christian, Civ.App., 
234 S.W. 166, error refused. 
Terminology 

(1) As used in the rule respecting 
stating the propositions and points, 
the words "propositions" and 
"points" are synonymous. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Teel, Clv.App., 40 S.W 2d 201— 
Wright V. Maddox, Civ.App., 286 S. 
W. 607, 

(2) A "proposition" or "point," 
within the rule, means a distinct 
ground of reversal as applied to the 
particular case. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Tarver, Steele & Co., Civ.App., 295 
S.W, 320, 

dross assignment of error 

Tex.—Robinson v, Cleveland State 
Bank, Civ.App., 282 S.W. 860. 

Assignment, submitted as a propo- 
sttioa, to which there was no propo¬ 
sition subjoined, cannot be consid¬ 
ered, not being in Itself a proposi¬ 
tion. 

Tex.—Holmes v. Tennant, Civ.App., 
211 S.W. 798, reversed on other 
grounds. Com.App., 231 S.W. 818. 

47.58 Tex.—^Donnell v. Talley, Civ. 
App., 104 B.W.2d 920, error dis¬ 
missed by agreement—Connecticut 
General Life Ins. Co. v. Dugas, 
C1V.APP., 91 S.W.2d 767, error dis¬ 
missed—Henderson v. Page, Civ. 
App., 78 S.W.2d 298, reversed on 
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other grounds 106 S.W.2d 673, 129 
Tex. 662—Standard v. Texas Pa¬ 
cific Coal & Oil Co., Clv.App., 47 S. 
W.2d 448. 

48. Tex.—Nassos v. Duke, Civ App., 
241 S.W. 647—Wilson v. Arm¬ 
strong. Civ App, 236 SW. 766— 
Southwestern Settlement & Devel¬ 
opment Co. V. Village Mills Co., 
Civ.App., 230 S.W. 869—Bryant v. 
Moore, Clv.App., 169 S W. 895. 

Question not germane to assignment 
A Jurisdictional question must be 
considered, although assigned as 
part of an assignment not germane 
to it. 

Tex—Erwin v. Erwin, Clv.App., 231 
SW. 834. 

Fundamental error suggested 

(1) Fundamental error is suggest¬ 
ed by the proposition questioning the 
jurisdiction of the commissioners’ 
court in condemnation proceedings 
for failure to comply with the law, 
notwithstanding the proposition is 
multifarious and not germane to the 
assignments. 

Tex—^W. T. Waggoner Estate v. 
Townsend, Clv.App, 24 S.W.2d 83. 

(2) The proposition that the Judg¬ 
ment was in excess of the amount 
sued for and exceeded the amount of 
the surety’s liability presented a 
fundamental error. 

Tex.—Bradshaw v. Wolfe City, Civ. 
App., 3 S.W 2d 527, modified on 
other grounds Employers’ Casualty 
Co. V. Wolfe City, 26 S.W.2d 820, 
119 Tex. 662, readopted 36 S.W.2d 
694, 119 Tex. 662. 

Only fuudamsutal errors oousldsrsA 

Where the brief of plaintiflie in er¬ 
ror contains no propositions, the ap¬ 
pellate court can consider only wheth¬ 
er there le any fundamental error. 
Tex.—^Bartlett v. Gulf Production Co., 
Clv.App., 64 8.W.2d 816. 

49. Tex.—Spence v. Fenchler, 180 Bw 
W. 697, 107 Tex. 448. 

Holsomback v. Taylor, Clv.App., 
61 S.W.2d 644—Collins v. McFar¬ 
land, Civ.App., 60 8.W.8d 884— 
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and a perfectly good assignment might be rendered 
of no avail by the failure to assert a good proposi¬ 
tion thereunder.®® Each point under each assign¬ 
ment was required to be stated as a proposition un¬ 
less the assignment itself sufficiently disclosed the 
point, in which event it was sufficient to copy the 
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assignment; and the propositions were required dis¬ 
tinctly and clearly to state the point and be in prop¬ 
er form, and appellants were confined on appeal 
to the objections properly raised by their proposi- 
tions.®! There was, however, such a fundamental 
distinction in the essential nature of an assignment 


White v. Haynes, Clv.App, 60 S.W. 
2d 276—S. H. Kress & Co. v. 
Brashier. Clv.App , 50 S.W.2d 922— 
Oibbons V. McHoberts, Clv.App., 48 
S.W. 2d 733—Toney v. Herman 
Hale Lumber Co., Clv.App., 36 S.W. 
2d 284—Power v. Power, Clv.App , 
35 S.W.2d 448—Gill v. Baird, Civ. 
App., 32 S.W 2d 941, affirmed 77 S. 
W.2d 201, 124 Tex. 262—Union 

Mortg. Co. V. McDonald, Clv.App., 
30 S.W.2d 506—Foster v. Bunting. 
Clv.App., 19 S.W.2d 784—Burke v. 
Wagoner, Clv.App., 17 S.W.2d 113— 
Plaster v. Stutzman, Clv.App, 8 
S.W.2d 760—Harlan-Elzy-Randall 
Co. V. American Fruit Growers, 
Clv.App., 7 S.W.2d 132. error dis¬ 
missed American Fruit Growers 
V. Harlan-Elzey-Randall Co., Com. 
App.. 16 SW.2d 261—Rankin v. 
Parker. Civ App., 4 S.W.2d 227— 
Georgia Casualty Co. v. Mixner. 
Clv.App., 289 S W. 420—James Mc¬ 
Cord Co. V. Citizens’ Hotel Co., Civ. 
App, 287 SW. 906—Tyler County 
State Bank v. Shivers, Civ App, 
281 S W. 264, affirmed. Com App, 
6 SW2d 108—Galveston, H & S 
A Ry. Co. V Duty, Civ App, 267 
SW. 744, affirmed, Com App., 277 
S.W. 10C7—Bernard Glookler Co. v. 
Westbrook Hotel Co., Civ App . 258 
SW 870—Commercial Nat Bank 
of Hutchinson, Kan., v. Held Bros, 
Civ App, 267 SW 913, certiorari 
denied 44 S.Ct. 638, 263 US. 595, 
68 LEd. 1198—O’Brien v First 
State Bank & Trust Co. of Taylor, 
Civ App, 241 SW 656—United 
Producers’ Pipe Line Co v Lan- 
try-Flke Const Co, Civ.App , 238 
S W. 331, dismissed for want of 
jurisdiction—Davis v. Hudson, 
Civ App., 236 S.W. 1109, dismissed 
for want of jurisdiction—Rich¬ 
mond V. Hog Creek Oil Co , Civ 
App , 229 S.W 563, error dismissed, 
Com.App., 239 S.W. 904—Modern 
Order of Praetf)rlans v. Neimann, 
Civ App., 226 S.W. 438—Ellerd v. 
Ferguson, Civ.App., 218 S.W. 606, 
•dismissed for want of jurisdic¬ 
tion—American Automobile Ins. 
Co. v. Struwe, Civ.App., 218 S.W. 
584, error refused—Schkade v. 
Western Union Telegraph Co., Civ. 
App., 216 S.W. 1113—Water, Light 
As Ice Co., of Weatherford v. 
Barnett, Clv.App., 212 S.W. 236— 
Bvans v. Houston Oil Co. of Texas, 
Clv.App., 211 S.W. 605, reversed on 
other grounds, Com.App., 281 S.W. 
781—Thompson v. Dodge, Civ.App., 
810 S.W. 686—Weld-Nevllle Cot¬ 
ton Ca V. Lewis. Civ.App., 208 S. 


W. 731, dismissed for want of ju¬ 
risdiction—Merrlman V. Swift & 
Co., Civ.App., 204 S.W. 775, error 
refused—Kanner v. Starts, Civ. 
App., 203 S.W 603, error refused— 
Alamo Trust Co. v. Cunningham, 
Clv.App., 208 S.W. 413, dismissed 
for want of jurisdiction—Boede- 
feld V. Johnson, Civ.App., 201 S.W. 
1027—Palm v. Theumann, Civ.App., 
201 S.W 421, dismissed for want of 
jurisdiction—Flores v. Flores, Civ. 
App., 200 S.W. 1157—Panhandle & 
S. P. Ry. Co. v. Tisdale, Clv.App., 
199 S.W. 347, affirmed Tisdale v. 
Panhandle & S. F. R. Co., Com. 
App., 228 S.W. 133, 16 A.L.R 

1264—Hooks V. Pate, Civ.App., 197 
SW. 613, dismissed for want of 
jurisdiction—Davidson v. Jones. 
Sullivan & Jones, Civ.App., 196 S. 
W. 671—Jones v. Holmes, Clv.App., 
195 SW. 238—Padgett v. Hines. 
Civ App., 192 SW. 1122, dismissed 
for want of jurisdiction—Kansas 
City, M. & O. Ry. Co. of Texas v. 
Weaver, Civ.App, 191 S.W. 691, er¬ 
ror refused—^Witcher v Adams, 
Civ App. 191 SW. 399—Grant v. 
Grant, Civ App. 190 S.W. 229—San 
Antonio & A P Ry. Co. v. Moerbe, 
Civ App, 189 SW 128, error re¬ 
fused—Tioague V. Brazoria County 
Road Dist No 13, Civ App., 187 S. 
W 1012—Mims V, Foster, Civ App , 
185 SW 988—Hodges v. Swastika 
Oil Co. Civ App., 185 SW 369— 
Foster Lumber Co. v. Rodgers, Civ. 
App, 184 S W. 761, error refused— 
Perk V Murphy & Bolanz, Civ. 
App, 184 SW. 542—Wolnitzek v. 
Lewis. Civ App, 183 SW 819, er¬ 
ror refused—Koch v. Nos ter, Civ. 
App, 182 SW. 372—Tomson v. 
Simmons, Clv.App., 180 SW 1141 
—Hall V Ray, Civ App., 179 S.W. 
1135 — Joy V Citizens’ Life Ins. Co , 
Civ App , 178 S W. 690—Nelson v. 
Boggs, Civ.App., 177 S.W. 1006—M. 
Alexander & Co. v. Fletcher St 
Whitfleld. Civ.App., 177 S.W. 614— 
Green v. Hoppe, Civ.App., 176 SW. 
1117—Martinez v. Gutierrez’s 
Heirs, Civ.App., 172 S.W. 766— 
Galveston, H. & S, A. Ry. Co. v. 
Kellogg, Civ.App., 172 S.W. 180— 
Atchison, T. & S. F. Ry. Co. v. 
Boyce, Civ.App., 171 S.W. 1094— 
Memphis Cotton Oil Co. v. Tolbert. 
Clv.App., 171 S.W. 309—Rowe v. 
Crutchfield. Clv.App., 168 S.W. 
444—Ford Motor Co. v. Freeman, 
Clv.App., 168 S.W. 80—Lakeside 
Irr. Co. V. Buffington, Civ.App., 168 
S.W. 21. 

3 C.J. p 1421 note 86. 
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50. Tex.—Tate v. Tate, Civ.App., 16 
S.W. 2d 169, reversed on other 
grounds, Com.App., 27 S.W.2d 137. 

51. Tex.—Texas Employers’ Ins. 
Ass’n V. Haney, Civ.App., 28 S.W. 
2d 860—St. Louis Southwestern 
Ry. Co. of Texas v. Rlstlne. Civ. 
App., 219 SW. 616, reversed on 
other grounds, Com.App., 234 SW. 
1086. 

3 C.J. p 1421 note 36. 

Assignmsnt of srror may b« prop¬ 
osition of law within itself. 

Tex.—Gavin v. Webb, Clv.App., 99 S. 
W.2d 872, dismissed for want of 
jurisdiction 101 S.W.2d 217, 128 
Tex. 625. 

BCnltifarioiis assignment not oonsld- 
srsd as a proposition 
A multifarious assignment of error 
cannot be considered as a proposi¬ 
tion. 

Tex.—McKay v. Lucas, Civ.App., 220 
SW. 172—Sante P4 Tie & Lumber 
Preserving Co. v. Collins, Clv.App., 
198 S.W. 164, error refused—Gal¬ 
veston, H. Sn S. A. Ry. Co. v. Room¬ 
er, Clv.App., 178 S.W. 229. 
Propositions on which appeal predi¬ 
cated 

Propositions not found among 
points or propositions on which ap¬ 
peal is predicated will not be adjudi¬ 
cated. 

Tex.—Bradshaw v. Wolfe City, Civ. 
App., 3 S.W.2d 627, modified on 
other grounds Employers’ Casualty 
Co. V. Wolfe City, 25 S.W.2d 820. 
119 Tex 652. readopted 136 S.W.2d 
694, 119 Tex. 552. 

When proposition unnecessary 

Assignments may be submitted 
simply as propositions when amount¬ 
ing to propositions of law. 

Tex.—Patton v. Crisp & White, Civ. 
App., 11 S.W.2d 826. 

rinding, not attacked by a proposi¬ 
tion which the reviewing court can 
consider, is binding. 

Tex.—Nacogdoches Independent 

School Diet. V. Adams, Civ.App., 
36 S.W.2d 667. 

Contentions Umited by propositions 

(1) The contention advanced on 
oral argument will be overruled. In 
the absence of a separate proposition 
covering it or a statement in the 
brief disclosing the basis for the 
contention. 

Tex.—Texas Employers’ Ins. Ass'n v. 
Lawrence, Clv.App., 14 S,W.2d 949. 

(2) In an action against a testa¬ 
mentary trustee for services in car* 
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of error and a proposition of law that it was the support an assignment of error constituted no part 
exception rather than the rule when an assignment of the assignment itself, the assignment might be 
of error was also good as a proposition.®^ good although the reasons urged in its support were 

The function of the proposition was to state the untenable.®* It was held that a proposition could 
reasons for the contention that the specific ruling not supply or take the place of a valid assignment,®® 
was erroneous,®® and since the reasons given to or cure a defective assignment or enlarge its scope,®® 


Ing* for one devised maintenance and 
expenses of her last illness, asslflrn- 
ment of error, as restricted by the 
proposition thereunder, does not pre¬ 
sent a claim that the charge was on 
the weiflrht of the evidence. 

Tex.—McLean v. Breen, Civ.App., 183 
S.W. 894, reversed on other 
grounds, Com.App., 219 S.W. 1089. 
9 A.L.H. 469. 

(3) An assignment of error is lim¬ 
ited by the proposition following the 
assignment. 

Tex.—Day v. Mercer, Civ.App., 175 
S.W. 764. 

(4) Defendant on appeal from an 
order overruling a plea of privilege 
is not entitled to advance as a rea¬ 
son for error that there was no tes¬ 
timony as to defendant's negligence, 
where such reason was not included 
in the proposition presented in the 
brief. 

Tex.—^Austin Bros. v. Sill, Civ.App., 
88 S.W.2d 716. 

(6) Where no proposition in de¬ 
fendant's brief challenges the suffi¬ 
ciency of plaintiff's allegations of 
fraud, the appellate court should not 
have considered the argument there¬ 
of in defendant’s brief. 

Tex.—^Relsenberg v. Hankins, Olv. 
App., 268 S.W. 904. 

(6) Where the proposition assign¬ 
ing error was addressed to a part of 
the motion for a new trial, the other 
grounds in the motion were aban¬ 
doned. 

Tex.—St. Paul Fire & Marine Ins. Co. 
V. Earnest, Civ.App., 298 S.W, 677, 
affirmed 296 S.W. 1088, 116 Tex. 
665. 

(7) Proposition and bill of excep¬ 
tions assigning error in the charge 
to the Jury after retirement and 
without knowledge of defendant pre¬ 
sents no case of the judge's miscon¬ 
duct in communicating to the Jury. 
Tex.—Thompson v. Caldwell, Civ. 

App., 22 S.W.2d 720, affirmed, Com. 
App., 36 S.W.2d 999. 

(8) Assignments of error and 
proposition, that the court erred in 
rendering a default Judgment be¬ 
cause no proof was offered respecting 
the agency of the person on whom 
the writ was served and because 
there was no proof that such person 
was such officer or agent of a foreign 
corporation as the statutes reQuire 
service to be had upon, are insuffi¬ 
cient to raise the question of the 
right of a sheriff to amend the re¬ 


turn or the manner in which the 
amendment was made. 

Tex.—Employer's Reinsurance Cor¬ 
poration v. Brock, Civ.App., 74 S. 
W.2d 486. 

(9) Where an appeal is determined 
adversely to appellant on the 
grounds on which it elected to pros¬ 
ecute the same, a different ground, 
presented on motion for rehearing, 
cannot be considered unless it pre¬ 
sents fundamental error. 

Tex.—Oak Cliff Ice Delivery Co. v. 

Peterson, Clv.App., 800 S.W. 107. 
Argnmeatativs 

Propositions must not be argumen¬ 
tative. 

Tex.—Bankers' Health & Accident 
Co. V. Hill, Civ.App., 61 S.W.2d 
1067. 

3 C.J. p 1421 note 36 [a]. 

52. Tex.—Tate v. Tate, Civ.App., 16 
S.W. 2d 169, reversed on other 
grounds, Com.App. 27 S.W.2d 137. 
Bistlnotioa between a 'proposi¬ 
tion” and an "assignment of error” 
as those terms are applied to briefing 
not abolished. 

Tex,—Millers' Indemnity Underwrit¬ 
ers V. Schrieber, Civ.App., 240 S.W. 
963, error refused 

Assignment considered as proposi¬ 
tion 

The assignment that the court re¬ 
fused to retire the Jury and permit 
the filing of a motion for an instruct¬ 
ed verdict is without merit as a 
ground of error, but may be consid¬ 
ered as a proposition. 

Tex.—Held Bros. v. Bray, Civ.App., 
7 S.W.2d 166. 

Proposition distinguished from as¬ 
signment of errors see supra S 
1217. 

63. Tex.—Brown County Water 
Imp. Dist. No. 1 V. McIntosh, Civ. 
App., 164 SW.2d 722, error re¬ 
fused—Malone v. Morton Salt Co., 
Civ.App., 96 S.W.2d 164, error dis¬ 
missed—Employer’s Reinsurance 
Corporation v. Brock, Civ.App., 74 
S.W.2d 436—^Davenport v. Taylor 
County Tuberculosis Ass’n, Civ. 
App., 72 S,W.2d 407—Morris v. Al- 
worth, Clv.App., 32 S.W.2d 238— 
Stout V. Sommers, Civ.App., 28 S. 
W.2d 247, affirmed Sommers v. 
Stout, Com.App.. 44 S.W.2d 901— 
Largent v. Etheridge, Civ.App., 18 
S.W.2d 974—Benavides v. Garcia, 
Clv.App., 283 S.W. 611, affirmed, 
Com.App., 290 S.W. 739. 

54. Tex.—^First Nat. Bank of Lafa¬ 

314 


yette, Ind. v. Fuller, Civ.App., 191 
S.W. 830, error refused. 

56. Tex.—Standard Acc. Ins. Co. v. 
Williams, Civ.App., 4 S.W.2d 1023, 
affirmed, Com.App., 14 S.W.2d 
1016—Tyler County State Bank v. 
Shivers, Civ.App., 281 S.W. 264, 
affirmed, Com.App., 6 S.W.2d 108. 

53. Tex.—Largent v. Etheridge, Civ. 
App., 13 S.W.2d 974—Atwood v. 
National Petroleum Co., Clv.App, 
7 S.W.2d 964—Standard Acc. Ins 
Co V. Williams, Clv.App., 4 S.W 2d 
1023. affirmed, Com.App., 14 S W 2d 
1016—Tyler County State Bank v. 
Shivers, Civ.App., 281 S.W. 264, 
affirmed. Com App., 6 S.W.2d 108— 
San Antonio Machine & Supply Co. 

V. Allen, Clv.App., 279 S.W. 493, 
modified on other grounds, Com 
App., 284 S.W. 642—Garonzik v. 
Green, Clv.App., 276 S.W. 184— 
Baleja v. Henderson, Civ.App., 241 
S.W. 1080—Connally v. Missouri, 
K. & T Ry. Co., Civ.App., 187 S W. 
376—Weller v. Missouri, K. & T. 
Ry. Co, Clv.App., 187 S.W. 374— 
McCullough V. Hurt, Civ.App, 176 
S.W. 781. 

Question of fraud 

A proposition asserting that the 
court erred in peremptorily instruct¬ 
ing a verdict against plaintiff be¬ 
cause he had shown by the evidence 
that he acquired an interest in lands 
in controversy, and had offered evi¬ 
dence to prove that Instruments sub¬ 
sequently executed by him were 
without consideration, and Induced 
by fraud, is not entitled to considera¬ 
tion so far as it sets up the question 
of fraud, where this question is not 
raised by the assignment of error 
on which it IS based. 

Tex.—McGary v. Campbell, Civ.App, 
246 S.W. 106. 

Too gsusral asslgument 

Propositions will not be looked to, 
to assist assignments, when too gen¬ 
eral. 

Tex.—Chapman v. Reese, Clv.App., 
268 S.W. 967, error refused 278 S. 

W. 1114, 114 Tex. 683. 

Oeuersl and multifarious assignment 

Objections to charge and assign¬ 
ments of error which were defective 
could not be amended in a proposi¬ 
tion so as to present proper ques¬ 
tions of law to reviewing court, 
where the objections and assign¬ 
ments were multifarious, general, 
and uncertain. 
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Imt later cases held that if the propositions in the 
brief distinctly pointed out the alleged error or er¬ 
rors on which the appeal was predicated, they con¬ 
stituted within themselves sufficient assignments of 
^rror,®*^ and where the propositions sufficiently spec¬ 
ified the errors complained of, they were considered 
even though the assignments of error were too gen¬ 
eral.®* 

The rules as to the necessity and sufficiency of 
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propositions have been applied in a great variety of 
cases,®* including cases where the error alleged was 
as to the argument of counsel,®**® the pleading,®®*^* 
the ruling on a demurrer or exception to the plead¬ 
ings,®*-i® the ruling on a plea of privilege,®* ** the 
ruling on evidence,®* *® the sufficiency of evi¬ 
dence,®*-** the instructions and the refusal or fail¬ 
ure to instruct,®*-*® a peremptory instruction,®*-^* 
the submission of an issue,®*-^® the jury's answer 
to a special issue,®* ®* a conclusion of fact,®*-®® 


Tex.—Phcenlx Reflningr Co. v. Tips, 
Clv.App, 66 S.W.2d 396, reversed 
on other grounds 81 S.W.2d 60, 
126 Tex. 69. 

B7. Tex —Gavin v. Webb, Civ App , 
99 S.W.2d 372, dismissed for want 
of Jurisdiction 101 S.W 2d 217, 128 
Tex. 625—Pel ton v. Allen Inv. Co., 
Civ.App., 78 S.W.2d 272. 

S8. Tex.—Henderson v. Page, Civ. 
App., 78 S.W.2d 293. 

69. Tex.—Central Lumber Co. v 
Fall, Civ.App., 264 S.W. 513—11111 
V. Gomez. Civ App., 260 S.W. 618— 
Bell V. Mulkey, Civ App. 248 S.W. 
784—Smith v. Coburn, Civ.App., 
222 S.W. 344~Hudson v. Salley, 
Civ.App., 201 S.W. 665—Shuler v 
City of Austin, Civ.App., 201 S.W. 
445—Babcock v. Glover, Civ.App., 
174 S.W. 710. 

3 C.J. p 1422 note 37. 

Clarity required 

A proposition describing the par¬ 
ties and places Involved by letters, 
making it impo.ssiblc to arrive at 
their identity without looking 
through the pleadings, is too obscure 
for consideration. 

Tex.—Mayfield v. Hustad, Civ.App., 
66 S.W.2d 241. 

Court not required to refroue prop¬ 
osition 

The court on appeal cannot re- 
frame a proposition to make it fit the 
record, in order properly to present 
the issue. 

Tex —Lester v. Hutson, Civ.App., 
184 S.W. 268, error dismissed. 

69.5 Tex.—Fidelity Union Casualty 
Co. V. Koonce, Civ.App., 61 S.W.2d 
777. 

3 C.J. p 1422 note 37 [1]. 

69.10 Tex.—Panhandle Grain & El¬ 
evator Co. V. Dowlin, Civ.App., 247 
S.W. 873. 

69.16 Tex.—Bradley v. Jones, Civ. 
App., 38 S.W.2d 877—^Western Un¬ 
ion Telegraph Co. v. Golden, Civ. 
App., 201 S.W. 1080—Clarke v. A. 
B. Frank Co., Civ.App., 168 S.W. 
492. 

8 C.J. P 1422 note 87 [a]. 


59.20 Tex —Houston Ice & Brewing I 
Co. V. Fields, Civ.App., 81 S.W 2d 
234—United Chemical Co. v. Leath¬ 
ers, Civ.App., 285 S.W. 918. 

69.25 Tex—Hurley v. Hirach, Civ. 
App., 66 S.W.2d 387—Anderson v. 
Texas & N O R Co, Civ App, 63 
S.W. 2d 1079—Floyd v. Day, Civ. 
App., 60 S.W.2d 371—Thompson v 
Thurber Brick Co, Civ.App, 42 S 
W 2d 93—City of Pam pa v. Todd, 
Civ.App , 39 S.W 2d 636, reversed on 
other grounds. Com App , 59 S.W.2d 
114—Kent v. National Supply Co. 
of Texas. Civ.App. 36 S.W.2d 811 
—Spangler v. Spangler. Civ.App., 
26 S.W.2d 463. modified on other 
grounds, Com App , 41 S W.2d 60— 
Stone V Morrison & Powers, Civ. 
App., 294 S W. 641, reversed on oth¬ 
er grounds, Com.App., 298 S.W. 638 
—^W. T. Carter & Bro. v. Bendy, 
Civ.App, 261 S W. 265—Chance 

V. Fortenberry, Civ.App., 247 S.W. 
890—Denby Motor Truck Co. v. 
Meara, Civ.App., 229 SW. 994, dis¬ 
missed for want of jurisdiction— 
Angelina County Lumber Co. v. 
Mast, Civ.App., 208 S.W. 360— 
Southern Gas & Gasoline Engine 
Co. V. Rlcholson, Civ.App., 181 S.W. 
529, reversed on other grounds. 
Com App , 216 S.W. 158—Walker v. 
Wllmore, Civ App., 174 S.W. 921, 
reversed on other grounds, Com. 
App. 212 S W 655—Browder v. 

Memphis Independent School Diet., 
Civ.App , 172 S.W. 162, affirmed 180 
S.W. 1077, 107 Tex. 636—Clarke v. 
A. B, Frank Co., Civ.App., 168 S.W. 
492. 

3 C J. p 1422 note 37 [e]. 

59.30 Tex.—Garza v. Jennings, Civ. 
App., 44 S.W.2d 1016—M. S. Kap¬ 
lan Co. V. Wiley, Civ.App., 33 S W. 
2d 289—Hart v. Harrell, Civ.App, 
17 S W.2d 1093—^Priddy v. Childers, 
Civ.App. 231 SW. 172, reversed 
on other grounds, Com.App., 240 S. 
W 1107—St Louis Union Trust Co 
V. Harbaugh, Civ.App., 205 S.W. 496, 
error refused—^W. C. Munn Co. v. 
Westfall, C1V.APP., 197 S.W. 328. 

3 C.J. p 1422 note 37 [f]. 

59.35 Tex.—Anderson v. Texas & N. 
O. R. Co., Civ.App., 63 S.W.2d 1079 
—Toney v. Herman Hale Lumber 
Co., Civ.App., 36 S.W.2d 234—Kar- 
otkin Furniture Co. v. Decker, Civ. 
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App., 32 SW.2d 703, affirmed. Com. 
App., 50 S.W.2d 795—Wichita Val¬ 
ley Ry. Co. V. Williams. Civ.App., 
6 S.W 2d 439—South Plains Coach¬ 
es V. Behringer, Civ.App, 4 S W. 
2d 1003, affirmed Behringer v. 
South Plains Coaches, Com.App., 13 
S W 2d 334—Morgan v. City Nat. 
Bank. Civ App, 277 S.W. 403—Gulf. 
C. & S. F. Ry. Co V. Harrell, Civ. 
App., 270 S.W. 187—Humphreys Oil 
Co. V. Liles, Civ App, 262 S W. 
1058, affirmed, Com.App., 277 S.W. 
100—Denby Motor Truck Co. v. 
Mears. Civ.App., 229 S.W. 994, dis¬ 
missed for want of jurisdiction— 
Ater V. Ellis, Civ.App, 227 S.W. 
222, dismissed for want of juris¬ 
diction—Sullivan v. Masterson, Civ. 
App., 201 SW. 194, dismissed for 
want of jurisdiction—Galveston 
Electric Co v. Hanson, Civ.App., 
187 SW. 633—Petty v. City of San 
Antonio, Civ.App., 181 S.W. 224— 
Texas & N. O. R. Co. v. Petersilka, 
Civ.App., 176 S.W. 70—Galveston, 
H. & S A. Ry. Co. v. Templeton, 
Civ.App., 176 S.W. 604—Savage v. 
Mowery, Civ App , 166 S.W. 906. 

3 C.J. p 1422 note 37 [j]. 

69.40 Tex.—Crawford v. Magnolia 
Petroleum Co., Civ.App., 62 S.W.2d 
264—Forrest v. Burns, Civ App., 67 
SW.2d 1111—Albritton v. Com¬ 
merce Farm Credit Co, Civ App., 9 
SW.2d 193, affirmed Commerce 
Farm Credit Co. v. Albritton, Com. 
App., 17 S.W.2d 784—Lawson v. 
Daniel Ripley & Co., Civ.App., 300 
S.W. 102—Mantel v. Mitchell, Civ. 
App., 293 SW. 835—Garonzik v. 
Green, Civ.App., 276 S.W. 184— 
Priddy v. Childers, Civ.App., 231 S. 
W. 172, reversed on other grounds, 
Com.App., 240 S.W. 1107—Caffrey 
V. Bartlett Western Ry. Co., Civ 
App., 198 S.W. 810. 

3 C J. p 1422 note 37 [k]. 

69.45 Tex.—Luling Oil & Gas Co. v. 
Edwards, Civ App., 32 S.W.2d 921— 
Karotkin Furniture Co. v. Decker, 
Civ App., 82 S.W.2d 703, affirmed, 
Com.App., 60 S.W.2d 796—^Allen v. 
Reed, Civ.App., 179 S.W. 644. 

69.60 Tex.—^Marine Bank & Trust Co. 
V. Epley, Civ.App., 10 S.W.2d 789. 

69.55 Tex.—Jefferson County Drain¬ 
age Dist. No. 6 V Southwell, CiV. 
App., 82 S.W,2a 895. 
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findings,w verdict,B*®® judgment,®®*^® damag- 
e8,®®>78 and the ruling on a motion in arrest of 
jud^ent or for a new trial.®®*®® 

The propositions must be propositions of law with¬ 
in themselves.®® They must not be duplicitous, mul¬ 
tifarious,or argumentative.®^*® 

Although grouping propositions relating to the 
same error is commendable,®® distinct and unrelat- 


> ed matters cannot be presented by grouping a single 
proposition or by grouping several propositions,®® 
but each proposition should be single, and should set 
forth a reason why the particular action of the 
court is erroneous,®® so as separately and definitely 
to present each error.®® 

I 

The propositions should be based on a proper as¬ 
signment;®® and although, as stated supra § 1322, 


69.eO Tex.—Raymer v. Hougrhton, 
Civ.App., 89 S.W.2d 941—^Kennedy 

V. McMullen, Clv.App.. 39 S.W.2d 
168—Cates v. Clark. Civ.App., 24 S. 

W. 2d 450, error denied 88 S.W.2d 
1065, 119 Tex. 619—Tyler County 
State Bank v. Shivers. Civ.App., 281 
B.W. 264, affirmed. Com.App., 6 S. 
W.2d 108—Hines v. Jordan. Civ. 
App.. 228 S.W. 633, error refused— 
Rotge v. Simmler, Civ.App., 176 S. 
W. 614. 

8 C.J. p 1422 note S7 [m]. 

S9>65 Tex.—^American Fruit Growers 

V. Harlan-Elzey-Randall Co., Com. 
App.. 16 S.W.2d 261. 

Ringllng Brothers and Barnum 
& Bailey Combined Shows v. Wil¬ 
kinson, Civ.App., 88 S.W.2d 706— 

W. H. Norris Lumber Co. v. Harris. 
C1V.APP., 177 S.W. 616—United 
Benevolent Ass'n of Texas v. Law- 
son. Civ.App., 166 S.W. 718. 

8 C.J. p 1422 note 87 [I]. 

09.70 Tex.—Tyler County State 
Bank v. Shivers. Civ.App., 281 S W. 
264. affirmed, Com.App., 6 S.W.2d 
108—Allen v. Reed. Civ.App., 179 
S.W. 644. 

09.76 Tex.—^United Land & Irriga¬ 
tion Co. V. Fleming, Civ.App., 226 
S.W. 848. reversed on other 
grounds. Com.App.. 239 S.W. 610. 

69M Tex.—Texas Employers' Ins. 
Ass'n V. Teel. Clv.App., 40 S.W.2d 
201—Farmers* Gas Co. v. Calame. 
Civ.App., 262 S.W. 646—Schkade v. 
Western Union Telegraph Co., Civ. 
App., 216 S.W. 1113—Federal Life 
Ins. Co. V. Hoskins, Civ.App., 186 S. 
W. 607—Lee v. Frater, Civ.App.. 186 
S.W. 325—Moore v. Cooper Mfg. Co., 
Clv.App., 171 S.W. 1034. 

8 C.J. p 1422 note 87 [r]. 

00. Tex.—^Murdock v, Llewlyn, Civ. 
App., 8 S.W.2d 818—Home Tele¬ 
phone & Electric Co. v. Branton. 
Clv.App., 7 S.W.2d 627, affirmed, 
Com.App.,' 28 S.W 2d 294. 
AsslgameiLt treated as proposltloa 
An assignment of error can be g 
treated as a proposition stating a 
principle of law only when such as¬ 
signment. standing alone, announces 
a statement of a proposed legal prin¬ 
ciple, so assignments which do not 
announce a legal principle will be 
disregarded, when they are treated! 
as propositions. j 


Tex.—^Angelina County Lumber Co. 

V. Mast, Clv.App., 208 S.W. 860. 

61. Tex.—Frick-Reid Supply Corpo¬ 
ration V. Meers, Civ.App., 52 S.W.2d 
116—Schmitz V. Judd, Clv.App., 80 
S.W.2d 686—Texas Landscape Co. v. 
Longoria, Civ.App., 30 S.W.2d 428— 
Parker v. Allison, Civ.App., 22 S.W. 
2d 838—Thomas v. Goulette, Civ. 
App., 12 S.W.2d 829—Standard Acc. 
Ins. Co. V. Williams, Civ.App., 4 S. 

W. 2d 1023. affirmed, Com.App., 14 S 
W.2d 1016—^Marshbum v. Stewart. 
Civ.App.. 296 S.W. 679—Express 
Pub. Co. V. Keeran, Clv.App., 274 S. 
W. 336, reversed on other grounds, 
Com.App.. 284 S.W. 913—Haley v. 
Ennis, Clv.App., 274 S.W. 216—Jaf- 
fe V. Deckard. Clv.App., 261 S.W. 
890—Chicago, R. I. & Q. Ry. Co. v. 
Ruston, Civ.App., 248 S.W. 148—St. 
Louis, B. & M. Ry. Co. v. Green, 
Clv.App., 196 S.W. 566—Burrow v. 
Brown, Clv.App., 167 S.W. 254. 

8 C.J. p 1424 note 42. 

Two or more reasons 

A proposition setting forth two or 
more reasons to support an assign¬ 
ment is multifarious 
Tex.—Largent v. Etheridge, Civ.App., 
18 S.W.2d 974. 

Payment and estoppel 

A proposition presenting the ques¬ 
tion of payment and relative to es¬ 
toppel is multifarious. 

Tex.—^Parker v. Allison, Clv.App,, 22 
S.W.2d 388. 

Bemarks of counsel 

A proposition of error, charging 
that plaintiff’s counsel in argument 
made inflammatory remarks, often in 
the nature of personal testimony, 
and regardless of the record, is mul¬ 
tifarious and not entitled to consid¬ 
eration. 

Tex.—Standard Acc. Ins. Co. v. Wil¬ 
liams, Civ.App., 4 S.W.2d 1023, af¬ 
firmed, Com.App., 14 S.W.2d 1016. 

XasuAoient as to fact Issues, sufii- 
oient as to law 

In an action on a life policy tried 
to the court, an assignment of error 
presented as a proposition was not 
sufficient, because including numer¬ 
ous errors in one assignment, to call 
in Question any of the fact findings 
of the court, although sufficient to 
raise the question of law whether the 
facts found showed delivery of the 
policy and payment of the first pre- 
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mium which were required to make 
it a binding obligation. 

Tex.—^American Nat. Ins. Co. v. Bly- 
sard, Civ.App., 207 S.W. 162. 

61.0 Tex.—^Miller v. Lyles, Civ.App.. 
88 S.W.2d 1082. 

69. Tex.—Standard Acc. Ins. Co. v, 
Williams. Civ.App., 4 S.W.2d 1028, 
affirmed, Com.App., 14 S.W.2d 1016. 

63. Tex.—Associated Indemnity Cor¬ 
poration V. Baker. Clv.App., 76 S.W. 
2d 163—International-Groat North¬ 
ern R. Co. V. Miner, Clv.App., 64 
S.W 2d 216—Traders* & General 
Ins. Co. V. Powell, Clv.App., 44 S. 
W.2d 764, reversed on other 
grounds. Com App , 65 S.W.2d 269— 
Allison V. Campbell, Civ.App , 36 S. 
W.2d 776—Navarro County Levee 
Improvement Dlst. No 8 v. Owens, 
Clv.App., 35 S.W.2d 771—Clevenger 

V. Burgess. Civ.App , 31 S.W 2d 676 
—Mlks V. Leath, Civ App , 26 S.W. 
2d 726—Thompson v. Caldwell, Civ. 
App , 22 S W 2d 720, affirmed, Com. 
App , 36 S.W 2d 999—Phoenix Furni¬ 
ture Co. of Port Arthur v. Kay, 
Civ.App., 10 S.W. 2d 422—Belt v. 
McGehee, Civ.App, 9 S.W.2d 407— 
Schmoker v. French, Civ.App., 7 S. 

W. 2d 177—International Great 
Northern Ry. Co. v. Straub, Civ. 
App, 7 S.W.2d 112—Galveston, H. 
& S. A. Ry. Co. V. Mallott, Civ. 
App., 6 S.W.2d 432—Ferguson v. 
Washburn, Civ App, 4 S.W.2d 674 
—Colgrove v. Falfurrias State 
Bank, Clv.App, 192 S W. 680. 

64h Tex.—Forrest v. Bums, Clv.App., 
67 S.W.2d 1111—Thompson v. Cald¬ 
well. Civ App., 22 SW.2d 720, af¬ 
firmed, Com App., 36 S W.2d 999. 
Two questions 

A proposition raising two ques¬ 
tions, whereas the assignment com¬ 
plained alone of one question, will not 
be considered. 

Tex.—Largent v. Etheridge, Civ.App., 
13 S.W.2d 974. 

65. Tex.—Standard Acc. Ins. Co. v, 
Williams, Clv.App., 4 S.W.2d 1028, 
affirmed, Com App., 14 S.W.2d 1016. 

66. Tex.—Commercial Credit Co. v. 
Williams, Clv.App., 87 S.W.2d 499— 
Citizens' State Bank of Houston v. 
McMurrey, Civ.App., 16 S.W.2d 641 
—Tate V. Tate, Civ.App., 15 S.W.2d 
159, reversed on other grounds, 
Com.App.. 27 S.W.2d 187—Houston 
E. & W. T. Ry. Co. V. Sherman, dr. 
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it is permissible to g^roup assignments of error whidb 
relate to the same subject, each should be supported 
by its own proposition they must follow and con¬ 
form to the assignments of errorand must be 


based on, and germane to, one or more assignments 
of error or request for submission of special issue, 
or relate to fundamental error.®* This rule has 
been applied where the error alleged is as to the 


App., 10 S.W.Sd 248, reversed on 
other RroundB, Com.App., 42 S.W.2d 
241—O'Brien v. McDow, Civ.App., 8 
S.W.2d 661. 

Ifast oontalR fonadatloa of a leaal 
proposltloii 

An assiffnment, ‘*The Jury, after 
reading parasrraph 4 of the court's 
charge, wherein their attention was 
specially called to paragrraph 6. 
which was an instruction upon the 
weight of evidence and precluded 
the right of appellant to recover." 
contains nothing upon which a prop¬ 
osition of law can be founded and 
cannot be considered. 

Tex.—Schkade v. Western Union Tel¬ 
egraph Co., Clv.App., 216 S.W. 1118. 

67. Tex.—Galveston, etc., R. Co, v. 
Brown, 68 S.W. 306, 96 Tex. 2. 

8 C.J. p 1424 note 44. 

68. Tex.—Phoenix Refining Co. v. 
Tips, Clv.App,. 66 S.W.2d 396, re¬ 
versed on other grounds 81 S.W. 
2d 60, 126 Tex. 69. 

ProposltloiL presenting different mat- 
ter from assignments 

(1) A proposition that the court 
erred in failing to set aside the find¬ 
ing presented a different matter from 
the assignment that the answer to 
the special issue was in conflict with 
the instruction. 

Tex.—Largent v. Etheridge, Clv.App., 
18 S.W.2d 974. 

(2) A proposition that the court 
erred in rendering Judgment on the 
answer to a special issue Is not with¬ 
in the scope of the assignment that 
such answer was not supported by 
law or evidence. 

Tex—^Largent v. Etheridge, supra. 

(3) An assignment of error that 
the judgment was contrary to the 
verdict cannot be sustained, where 
the proposition and statement merely 
tended to show that the verdict was 
not warranted under the evidence and 
charge, for such assignment merely 
challenged the sufficiency of the ver¬ 
dict to support the Judgment, and not 
the sufficiency of the evidence to 
support the verdict. 

Tex.—^W. J. & P. J. Powers v. James, 
Civ.App., 220 S.W. 382. 

66 . Tex.—Standard Acc. Ins. Co. v. 
Williams, Com.App., 14 S.W.2d 1016 
—Columbian Nat. Fire Ins. Co. v. 
Dixie Co-op. Mail Order House, 
Com.App., 276 S.W. 219, motion 
overruled 277 S.W. 380. 

Texcus & N. O. R. Co, v. McGin¬ 
nis, Civ.App., 81 S.W.2d 200, affirm¬ 
ed 109 S.W.2d 160, 130 Tex. 338— 
McClintic V. J. D. Young Corpora¬ 
tion, Civ.App., 41 S.W.2d 686, re¬ 


versed on other grounds, Com.App., i 
66 S.W.2d 676—Texas Employers' 
Ins. Ass'n v. Teel, Clv.App., 40 S.W. 
2d 201—Rodrigues v. Texas Em¬ 
ployers* Ins Ass'n. Clv.App., 36 S. 
W 2d 610—Ollison v. Norman, Civ. 
App, 31 S.W.2d 364—^Wlngart v. 
Baxter, Clv.App., 80 S.W.2d 622— 
—Jones V, Williams, Civ App., 14 
S.W.2d 300—Murdock v. Llewlyn, 
Civ.App., 8 SW.2d 318—McDade v. 
Glrardey, ClvApp.. 5 S.W.2d 785— 
Reeh v. Reeh, ClvApp., 288 S.W. 
276—Hunsaker v. Abbott, Clv.App., 
286 S.W. 610—Tyler County State 
Bank V. Shivers. Clv.App., 281 S W 
264, affirmed, Com.App, 6 S.W.2d 
108—Youree v. Bradley, ClvApp, 
275 S.W. 410—Double v. Sawtell, 
Civ App.. 271 S W. 646—Victor Re¬ 
fining Co v. City Nat. Bank of 
Commerce. Civ App, 263 S.W. 622, 
affirmed 274 SW 661, 115 Tex 71— 
Jaffe V. Deckard, Civ App., 261 SW. 
390—Taylor v. Masterson, ClvApp., 
269 S.W. 629—Adams v. Adams, 
Civ App, 253 S.W. 606, error dis¬ 
missed 278 S.W. 1114, 114 Tex. 682 
—Blakeney v Johnson County, Civ. 
App., 263 SW 333—Equipment Co. 
V Luso, Clv.App., 260 SW. 1104— 
Flores v. Duty, Civ.App., 249 S.W. 
325—Carrera v Hines. Clv.App , 
246 SW. 1067—Panhandle & S. P. 
Ry Co. V. Haywood, Clv.App., 227 
S W. 347, error refused—Richard¬ 
son V. Mayes, ClvApp., 223 S W. 
646, dismissed for want of Jurisdic¬ 
tion—Kansas City, M. & O. Ry. Co. 
of Texas v Weaver, Civ.App., 217 S. 
W, 740, dismissed for want of Ju¬ 
risdiction—Russell V. Old River 
Co, Civ.App., 210 S.W 706—Texas 
Harvester Co. v Wllson-Whaley 
Co, Clv.App., 210 SW. 674, error 
refused—Worth & D C. Ry Co. 
V. Strickland, Clv.App., 208 S W. 
410—Lovelady v. Harding, Civ. 
App., 207 S.W. 933—^Western Union 
Telegraph Co. v. Love & Walters, 
Civ.App., 200 S.W. 889—Matheson 

V. C-B Live Stock Co., Civ.App, 198 
SW. 641, error refused—Sharp v. 
Morgan, ClvApp., 192 S.W. 699— 
Hawks V. Longbotham, Civ.App., 
188 S.W 734 —Brady v. Cope, Civ. 
App,, 187 SW. 678—^West Texas 
Supply Co V. Dunlvan, Clv.App., 
182 S.W. 426—Shipp V. Cartwright, 
Civ.App, 182 S.W. 70—J. I. Case 
Threshing Mach. Co. v. Lipper, Clv. 
App, 181 S.W. 286—Southwestern 
Surety Ins. Co, v. Thompson, Clv 
App., 180 S.W. 947—Strudevant v. 
Falvey, Clv.App., 176 S.W. 908— 
Ford V. Warner, Civ.App., 176 S.W. 
886—Southwestern Portland Ce¬ 
ment Co. V. Kezer, Clv.App., 174 S. 

W. 661 — ^Memphis Cotton Oil Co. v. 

317 


Tolbert, Clv.App, 171 S.W. 809— 
Chicago, R. I. & G. Ry. Co. v. Bell. 
Clv.App., 168 S.W. 896—Stewart v. 
Williams. Clv.App., 167 S.W. 761— 
Fidelity-Phenlx Fire Ins. Co. v, Sa- 
dau, Clv.App., 167 S.W. 384. 

3 C J. p 1423 note 38. 

Aftrmatlvs showing nnnsos ss ary 
In stating a proposition it is not 
necessary for an appellant to refer 
to any assignment of error as a ba¬ 
sis therefor, and if excepted to on 
the ground that it is not germane to 
one or more of the assignments of 
error, it is the duty of the court to 
examine all the assignments of error 
in order to pass on the matter. 

Tex.—^Afflerbach v. Yorktown Inde¬ 
pendent School Dlst., Com.App., 
289 SW. 1003, overruling West v, 
Peters. Civ.App., 287 S.W. 81, 
Owenwood Oil Corporation v. 
Sweet, Civ.App., 263 S.W. 641, Hill 

V. Gomez, Civ.App., 260 S.W. 618, 
Blakeney v. Johnson County, Clv. 
App., 268 S.W. 883, Port Worth 6b 
R G. Ry. Co. V. Hardin, ClvApp., 
261 S.W. 814, Terry v. Williamson, 
Clv.App., 261 S.W. 813, and Equip¬ 
ment Co. V. Luse, Civ.App., 250 S. 

W. 1104—Halsey v. Humble Oil A 
Refining Co, Clv.App., 66 S.W.2d 
1082—Commercial Standard Ins. 
Co. v. Noack, Civ.App, 45 S.W.2d 
798, reversed on other grounds. 
Com App., 62 S.W.2d 72—Basham 
V. Stevens, Clv.App., 7 S.W.2d 638 
—Graham v. Quail Independent 
School Dist., Clv App., 299 S.W. 
913—Texas Employers’ Ins. Ass'n 
V. Fitzgerald, Civ.App, 292 S.W. 
926, reversed on other grounds, 
Com.App , 296 S.W. 509—Edwards 

V. Self, Clv.App., 280 S.W. 334— 
Clark V. Spurdis, Civ App., 268 S. 

W. 881—^^^est Lumber Co v. Mor¬ 
ris & Barnes, Civ.App., 257 S.W. 
692—Adams v. Adams. Civ.App., 
263 S W. 606, error dismissed 27i 
S.W. 1114, 114 Tex. 682. 

Waiver 

Where certain propositions are not 
germane to an assignment of error 
under which they were urged, and 
the other propositions are germane 
to the assignment only, the proposi- 
I tions in question would be deemed 
waived. 

Tex.—^National Life Ass'n v. Par¬ 
sons, Civ.App., 170 S.W. 1038. 

Assignanaat aaoassary 

Propositions presenting mattera 
not contained in the assignment will 
not be considered. 

Tex.—Martin v. Bishop, Civ .App., 
288 S.W. 1018, dismissed for want 
of JurlsdictloiL 
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ruling on a demurrer®^ ® or evidence,the suffi- bear relationship to, the case under consideration;'^® 

ciency of evidence,®®-^® the instructions and the re- they must be specific,and present a distinct ground 

fusal or failure to instruct,®®-^® the giving or refus- of reversal as applied to the particular case in re- 

ing of peremptory instructions,findings and view and as raised by one or more assignments of 

conclusions,®®-®® the verdict,®®*®® judgment,®®-^® and error they must present something tangible, 

the measure of damages or amount of recovery.®®-45 something done or omitted in the trial court, and 

not a mere abstraction or generalization affirming 
The propositions must be interwoven with, and what is alike applicable to all cases.*^® 


AMiflrnments not ooaaidared m prop, 
oiltioaa 

Assignments which do not present 
error cannot be considered as propo¬ 
sitions of law under other assign¬ 
ments, for they would not be ger¬ 
mane to the assignments to which 
they were sought to be subjoined. 
Tex.—Stephenson v. St. Louis South¬ 
western Ry. Co. of Texas, Civ. 
App., 181 S.W. 668. 

Proposltloiui uder bills of exception 

The reviewing court cannot con¬ 
sider propositions submitted under 
bills of exception. 

Tex —Basham v. Stevens, Clv.App , 
7 S.W.2d 638. 

09.6 Tex.—Halff Co. v. Waugh, Civ. 
App., 183 S.W. 839, error refused. 

89.10 Tex —Cunningham v Buel, 
Civ.App., 287 S.W. 683—^Amarillo 
Oil Co. V. Ranch Creek Oil & Gas 
Co.. Clv.App., 271 S.W. 146, error 
dismissed. Com App., 288 S.W. 
1114—Commercial Acceptance 
Trust V. Parmer, Clv.App., 241 S. 
W. 686—Gulf, C. & S. F. Ry Co 
V. Price, Clv.App., 236 S.W. 776— 
Slaughter v. Morton, Clv.App., 196 
S.W. 897, error refused—Cole v. 
Knights of Maccabees of the 
World, Civ. App., 188 S.W. 699— 
Blount, Price & Co. v. Payne, Civ. 
App., 187 S W. 990—Turner v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Civ.App., 177 S.W. 204. 

8 C.J. p 1423 note 38 [d]. 

69.16 Tex.—Powell v. Rockow, Civ. 
App., 68 S.W.2d 636—^Ford v. Coch¬ 
ran, Clv.App., 223 S.W. 1041— 
American Nat. Ins. Co. v. Wilson, 
Clv.App., 176 S.W. 623. 

8 C.J. p 1423 note 38 [f]. 

69.80 Tex.—Freeland v. Peltier, Civ, 
App., 44 S.W.2d 404—-Mantel v. 
Mitchell, Clv.App., 293 S.W. 836— 
Southern Traction Co. v. Ellis, 
Clv.App., 198 S.W. 983—Panhandle 
db S. F. Ry. Co. v. Morrison, Civ. 
App., 191 S.W. 138—Stephenson v. 
St. Louis Southwestern Ry. Co. of 
Texas, Clv.App., 181 S.W. 668— 
Brunson v. Dawson State Bank, 
Clv.App., 176 S.W. 438. 

8 C.J. p 1423 note 38 [g], 

69.8& Tex.—^Flores v. Duty, Civ. 
App., 249 S.W. 826—Perkins v. Ca- 
mozze, Civ.App., 246 S.W. 736— 
Banner Oil & Gas Co v. Gordon. 
Clv.App, 236 SW. 946, dismissed 
for want of Jurisdiction—^Barhart 


V. Robinson, Clv.App., 216 S.W 
973—Galveston, H. & S. A. Ry. Co 
V. Cook, Civ App., 214 S.W. 639, 
dismissed for want of jurisdiction 
3 C.J. p 1423 note 38 [h]. 

69.30 Tex.—Oneida Nat. Bank v. 
Guenard, Speed & Clemens, Civ. 
App., 279 S.W. 600—^Houston Elec¬ 
tric Co. v. Schmidt, Clv.App., 244 
S.W. 1110—Ford V. Cochran, Civ. 
App., 223 S.W. 1041. 

69.35 Tex —McDade v. Glrardey, 
Civ.App, 6 S.W.2d 786—Missouri, 
K. & T. Ry. Co. of Texas v. Pat¬ 
terson, Civ.App., 204 S.W. 1026, 
reversed on other grounds. Com. 
App., 228 S.W. 119—^Pord Motor 
Co. V. Freeman. Civ.App., 168 S.W. 
80 

69.40 Tex.—Security Union Casual¬ 
ty Co. v. Peer Oil Corporation, Civ. 
App., 1 S.W.2d 1109—Garrett v 
Dodson, Civ.App., 199 S W. 675, er¬ 
ror refused. 

69.45 Tex—San Antonio Machine & 
Supply Co. V Allen, Clv.App., 279 
S W. 493, modified on other 
grounds. Com App., 284 S.W. 642— 
Pantaze v. Parmer, Civ.App., 206 
SW 621 

3 C.J p 1423 note 38 [1]. 

70. Tex.—Murdock v. Llewlyn, Civ. 
App., 8 S.W.2d 318. 

71. Tex —^Pertltta v. Toler, Civ. 
App., 43 S.W 2d 467, reversed on 
other grounds Toler v. Pertitta, 
Com App., 67 S.W.2d 229—Chap¬ 
man V. Reese, Clv.App., 268 S W. 
967, error denied 278 S.W. 1114, 
114 Tex. 583—Campbell v. Peacock, 
Civ App., 176 S.W. 774. 

78. Tex.—Houston Belt & Terminal 
Co. V. Glover, Com.App., 213 S.W. 
697. 

Wright V. Maddox, Clv.App., 286 
S.W. 607—Panhandle Grain & Ele¬ 
vator Co. V. Dowlin, Clv.App., 247 
S.W. 873. 

3 C.J. p 1423 note 39. 

Speolfioatloas sabmltted as propo- 
sltloiiB without disclosing the point 
complained of cannot be considered 
Tex.—Marshburn v. Stewart, Civ. 
App., 296 S.W. 679. 

73. Tex—J. M. Radford Grocery Co 
V. Matthews, Civ.App., 86 S.W.2d 
464—^Houston Ice & Brewing Co. 
V. Fields, Civ.App., 81 S.W.2d 234— 
Hlbbitts V. Farrier, Clv.App, 80 
S.W.2d 1083—Judd v. Wyche, Civ. 
App., 80 S.W.2d 808—State Teach¬ 
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ers’ Mut. Life Ins. Co. v. Mims, 
Civ App., 74 S.W.2d 649—Hurley v. 
Hlrsch, Civ.App., 66 S.W.2d 387— 
Holsomback v. Taylor, Clv.App., 61 
S.W. 2d 644—Powell v. Rockow, 
Clv.App, 58 S.W.2d 636—Coltharp 

V. Dickons Nat. Farm Loan Ass’n, 
Civ App, 66 S.W 2d 261—^Finance 
Corporation of America v. Stone, 
Clv.App , 64 S W.2d 264—Bankers' 
Health & Accident Co v. Hill, Civ. 
App., 61 S W 2d 1067—Fidelity Un¬ 
ion Casualty Co. v. Koonce, Civ. 
App., 61 S.W 2d 777—^Ferguson v. 
Conklin, Civ.App., 61 S.W.2d 622— 
Nacogdoches Independent School 
Dist. V. Adams, Clv.App., 36 S.W. 
2d 667—First State Bank of Gar¬ 
rison V. Commercial State Bank of 
Nacogdoches, Civ.App., 34 S.W 2d 
297—Texas ft N. O. Ry Co. v. Mar¬ 
tin, Civ.App, 82 SW.2d 363—Cook 
v. Williams, Civ App., 32 S.W.2d 
244—Speed v. Gilliland, Clv.App , 
31 S.W.2d 619—Shaw v. Borchers, 
Civ.App, 31 S.W 2d 329, reversed 
on other grounds, Com.App, 46 S. 

W. 2d 967—^Wingart v. Baxter, Civ. 
App., 30 S.W.2d 622—Cobb-Holman 
Lumber Co. v. Llechty, Civ App., 
30 S.W.2d 366, reversed on other 
grounds, Com.App., 41 S.W.2d 18— 
Texas & N. O. R. Co. v. Mills, Civ. 
App., 30 S.W.2d 350—Stout v. Som¬ 
mers, Clv.App., 28 S.W.2d 247, af¬ 
firmed Sommers v. Stout, Com. 
App., 44 S.W.2d 901—Baptist Mis¬ 
sionary and Educational Conven¬ 
tion of State of Texas v. Knox, 
Clv.App.. 23 S.W 2d 781—Thomp¬ 
son v. Caldwell, Clv.App., 22 S W. 
2d 720, affirmed, Com.App., 36 S. 
W.2d 999—^Atlas Torpedo Co. v. U. 
S. Torpedo Co, Civ.App., 15 S W. 
2d 150—Maryland Casualty Co. v. 
Marshall, Civ.App., 14 S.W.2d 337 
—Leatherwood v. Stephens, Civ. 
App.. 13 S.W.2d 726, affirmed, Com. 
App., 24 S.W.2d 819—Phcenlx Fur¬ 
niture Co. of Port Arthur v. Kay, 
Civ.App, 10 S.W.2d 422—Mutual 
Life Ins. Ass'n of Texas v. Lil- 
lard, Civ.App.. 6 S.W.2d 686—Gulf, 
C. & S. F. Ry. Co. V. Tarver, Steele 
ft Co., Clv.App., 295 S.W. 820— 
Wright V. Maddox, Clv.App., 286 
S.W. 607—Warren v. Helms, Civ. 
App., 276 S.W. 176—^Davls v. Mor¬ 
ris, Clv.App., 267 S.W. 328, judg¬ 
ment corrected 259 S.W. 692, and 
reversed on other grounds. Com. 
App., 272 S.W. 1103—Panhandle 
Grain ft Elevator Co. y. Dowlin, 
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Propositions are bad if they assume facts con¬ 
trary to the record, or are otherwise not supported 
by the record.*^* 

b. Statements in (General 

The rulet may require that the brief contain, In con- 
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nectien with each point or the argument thereunder, a 
condenaed statement of the facta pertinent to such point. 

The rules may require that the brief contain, in 
connection with each point or the argument there¬ 
under, a condensed statement of the facts pertinent 
to such point,*^5 and a point or assignment of error 


C1V.APP., 247 S.W. 878—Schaff v. 
Scogrgin, Clv.App., 202 S.W. 768, 
error refused—Houston & T. C. 
Ry. Co. V. Roberts, Clv.App., 194 
S.W. 218—Colgrove v. Falfurrlas 
State Bank, Clv.App., 192 S.W. 680 
—Petty V. City of San Antonio, 
Clv.App., 181 S.W. 224—Richard¬ 
son V. Houston Oil Co. of Texas, 
Clv.App., 176 S.W. 628—Texas & 
N. O. R. Co. V. Petersllka, Civ. 
App., 176 S.W. 70. 

8 C.J. p 1424 note 41. 

Miurt show ooBunieslos. of error 
Where the proposition did not con¬ 
tend that defendant failed to estab¬ 
lish the truth of his plea of privilege 
to be sued in another county, or as¬ 
sailed the verdict for defendant on 
the ground that evidence was in¬ 
sufficient to support it, no question 
was presented on appeal. 

Tex.—Obenhaus v. Allen, Clv.App., 
199 S.W. 366. 

CkMrreot statement immaterial 

The correct restatement of an ab¬ 
stract proposition of law does not 
require consideration. 

Tex.—Thompson v. Caldwell, Civ 
App., 22 SW.2d 720, affirmed. Com. 
App , 36 S.W 2d 999. 

Assignments considered 

Where propositions are mere ab¬ 
stractions, they will not be consid¬ 
ered, but the reviewing court will 
consider the assignments of error 
without regard to the propositions 
Tex.—Obets v. Oppenheimor, Civ. 
App., 63 S.W.2d 320. 

Propositions held too general 

Tex —Thompson v. Thurber Brick 
Co, Civ.App., 42 S.W.2d 93—Hart¬ 
ford Fire Ins Co. v. Clements, Civ. 
App, 34 S.W.2d 866—Karotkin 
Furniture Co v. Decker, Civ App, 
32 S.W.2d 703, affirmed, Com App, 
60 SW.2d 796—Boffa v. Hebert, 
Clv.App., 27 S.W.2d 306—Luckel v 
De Vor, Clv.App., 17 S.W.2d 1097 
—Georgia Casualty Co. v. Ginn, 
Clv.App., 272 S.W. 601—Texas Em¬ 
ployers’ Ins. Ass’n v. Jimenez, Civ 
App., 267 S.W. 762—Central Lum¬ 
ber Co. V. Fall. Clv.App., 264 S.W. 
613—Commonwealth Casualty Co. 

V. Holyfleld, Clv.App., 264 S.W. 
167—Jaffe v. Deckard, Clv.App, 
261 S.W. 390—Graham-Brown Shoe 
Co. V. Snodgrass, Clv.App., 257 S 

W. 632—Carrera v. Hines, Civ 
App., 246 S.W. 1067—Hunt v 
Evans, Clv.App., 288 S.W. 854, er¬ 
ror refused—Richmond v. Hog 
Creek Oil Co., Clv.App., 229 S.W. 
663, error dismissed, Com.App., 289 


S.W. 904—Grice v. Herrick Hard¬ 
ware Co., Civ.App., 219 S.W. 602. 

74. Tex.—Cates v. Clark, Civ.App., 
24 S.W.2d 460, error denied 33 S.W. 
2d 1066, 119 Tex. 519. 

3 C.J. p 1423 note 40. 

78. Tex.—The Prsetorlans v. Red- 
mon, 123 S.W.2d 644, 132 Tex. 432. 

Henderson v. Cummings, Civ. 
App., 147 S.W.2d 860—Security 
Mut. Cas. Co. V. Woodard, Civ. 
App., 146 S.W.2d 281, error dis¬ 
missed, Judgment correct—^Amer- 
ine V. Darden, Clv.App., 116 S.W. 
2d 763— Oorpnn Juris Beonadnm 
oitsd in Adams v. Jones, Civ.App., 
107 S.W 2d 460, 461, error dis¬ 
missed—Hamilton v. Williams, 
Clv.App, 81 S.W.2d 266—Shaw v. 
Suhr, Clv.App, 81 S.W.2d 182— 
Southern Rock Island Plow Co. v. 
Williams, Civ.App., 80 S.W.2d 340 
—State ex rel. Hale v. O’Meara, 
Civ App., 74 S.W.2d 146—Grand 
Lodge, Colored K. P. of Texas v. 
Rhodes, Civ.App., 72 S.W.2d 1106 
—Tallabas v. Wing Chong, Civ. 
App, 72 S.W.2d 636—Ohmart v. 
Highbarger, Civ App., 43 S W.2d 
976—Texas Pacific Coal & Oil Co. 

V. Robertson, Clv.App., 39 S.W. 2d 
912, reversed on other grounds 79 
SW2d 830, 125 Tex 4, 98 A.L R. 
262—Peveto v. Richardson, Civ. 
App., 38 S.W 2d 133—Nicholas v. 
Oliver Farm Equipment Sales Co., 
Civ.App., 37 SW.2d 266—Mills 
Novelty Co. v. Spurdis, Civ.App., 
29 S.W. 2d 893—Perkins v. Light- 
foot, Civ.App., 10 S.W.2d 1030— 
Basham v. Stevens, Civ.App., 7 S. 

W. 2d 638—Goodwin v. Hedrick, 
Civ.App., 7 S.W. 2d 696—Selkirk v. 
Selkirk, Civ.App., 297 S.W. 678— 
City of Uvalde v. Stovall, Civ. 
App., 279 S.W. 889—R. K. Erwin 
& Co. v. A. S. England & Co., Civ. 
App., 276 S.W. 161—Stewart 
Polnboeuf, Clv.App., 270 S.W. 886 
—International-Great Northern R 
Co. V. Smith, Civ.App, 269 S.W. 
886—Lockhart State Bank v. Bak¬ 
er, Civ App, 264 S.W. 666—Clifton 
Mercantile Co. v. Conway, Civ. 
App, 264 S.W. 192—Lange v. Law¬ 
rence. Civ App., 269 SW. 261— 
Farmers’ & Merchants* State Bank 
of Leila Lake v. Guffey, Civ App., 
266 S.W. 462—Terry v. William¬ 
son, Clv.App., 251 SW. 813—West¬ 
on V. General Motors Acceptance 
Corporation, Civ.App., 260 S.W. 744 
—Green v. Shamburger, Clv.App . 
243 S.W. 601—Reader v. Christian. 
Civ.App., 284 S.W. 155, error re¬ 
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fused—Childs v. Gearhart, Civ. 
App, 229 S.W. 702—P. T. Talbot 
& Son V. Martlndale, Civ.App., 211 
S.W. 302—Russell v. Old River 
Co., Civ App., 210 S.W. 705—^Dubois 

V. Lowery, Civ.App., 205 S.W. 858 
-First Nat. Bank v. Hardtt, Civ. 
App, 204 S.W. 712, error refused 
—^Zeiger v. Woodson. Clv.App., 202 
S.W. 163, error refused—Boedo- 
feld V. Johnson, Civ.App., 201 S.W. 
1027—Hudson v. Salley, Civ.App., 

201 S.W. 666—Ludtke v. Murray, 
Clv.App., 199 S.W. 321—St. Louis, 
B. & M. Ry. Co. V. Green, Clv.App., 
196 S.W. 655—^Miles v. Harris, Civ. 
App., 194 S.W. 839, error refused— 
West Texas Supply Co. v. Duni- 
van, Clv.App., 182 S.W. 426—Par¬ 
rott V. Peacock Military College, 
Civ.App., 180 S.W. 182—Hall v. 
Ray, Clv.App., 179 S.W. 1136—Mc- 
Connon & Co. v. McCormick, Civ. 
App, 179 S.W. 276—Babcock v. 
Glover, Civ.App., 174 S.W. 710— 
Galveston, H. & S. A. Ry. Co. v. 
Kellogg. Clv.App., 172 S.W. 180— 
Coons V. Lain, Civ.App., 168 S.W. 
981—Chastain v. Hoskins, Civ. 
App., 168 S.W. 421—Burrow v. 
Brown, Clv.App., 167 S.W. 264— 
White V. Lowry, Civ.App., 166 S. 

W. 1198. 

8 C.J. p 1424 note 45. 

Reply argument 

Tex—^Zeiger r. Woodson, Clv.App., 

202 S.W. 163, error refused. 

Couolusiou of pleader 

(1) Such conclusion as to the suf¬ 
ficiency of the pleadings and the evi¬ 
dence is insufficient. 

Tex.—Sample v. Drake, Clv.App., 
224 S.W. 566, dismissed for want 
of Jurisdiction. 

(2) It being for the appellate 
court and not for counsel to draw 
conclusions from specific evidence of 
disputed facts, where there is any 
evidence in the record to support 
the conclusions asserted by counsel 
in the statement in support of the 
proposition, it should be set out for 
inspection 

Tex.—McCharen v. Mead, Civ.App., 
276 S.W. 117. 

Substauoe of evideuoe required 

A statement under a proposition, 
which is confined to a statement of 
the pleadings and the issues sought 
to be raised, and does not undertake 
to set out the substance of the evi¬ 
dence bearing on the proposition, is 
insufficient. 

Tex—General Bonding & Casualty 
Ins. Co. V. Harless, Civ.App., 210 
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not supported by a statement may be regarded as 
waived or abandoned^®** and will not be consid- 
ered.76-* 

The purpose of the rule is to enable the court in 
the consideration of each point or proposition to 
have before it, unmixed with irrelevant matters, a 
brief digest of all parts of the record necessary or 
proper to an understanding of the point or prop¬ 
osition.The court is only required to pass on 
the merits of the point in the light of the statement 


thereunder the appellate court is not required 
to go further than to consult the statement under 
the point or proposition and need not examine the 
record^B-iO or the full statement of facts.’^®*^^ 

Although the statement must be supported by ap¬ 
propriate references to the record,a statement 
which consists of a mere reference is insuffi¬ 
cient,'^ 5.16 as where the statement merely refers to 
the record, transcript, or statement of facts,75.i8 


S.W. 807, modified on other 
arounds, Com.App., 228 S.W. 124 
—Thomas v. Derrick, Civ.App.. 
207 S.W. 140. 

■tateoneB.'l held mfllelMit 

Tex.—The Preetorlans v, Redmon. 
123 S.W.2d 644, 132 Tex. 432. 

Malement liald iiuniJIloleat 

Tex.—•International-Great Northern 

R. Co. V. Acker. Civ.App., 128 S.W. 
3d 606, error dismissed, Judgment 
correct—^Amerine v. Darden, Civ. 
App., 116 S.W.2d 763—National 
tilfe A Accident Ins. Co. v. Pat¬ 
terson, Civ.App., 94 S.W.2d 189, 
error dismissed. 

VaJi Tex.—Bates v. J. D. McCollum 
Dumber Co., Civ.App., 107 S.W.2d 
1107. 

75.4 Tex.—Rayburn v. Giles, Civ 
App., 182 S.W.2d 9, error refused 
—Brazos River Conservation & 
Reclamation Dist. v Harmon. Civ. 
App. 178 S.W 2d 281, error refused 
—Sanchez v. Derteano, Civ.App., 
148 S W 2d 982—Getzwiller v. Per- 
aeson, Civ.App., 145 S.W.2d 913— 
Butts V. Weaver, Civ.App., 146 S. 
W.2d 251. error dismissed, judg¬ 
ment correct—Commercial Inv. Co. 
of Uvalde v. Graves, Civ.App., 132 
S W 2d 439, error refused—Young 
v. Harbin Citrus Groves, Civ.App., 
180 S.W.2d 896. error refused— 
Amerine v. Darden, Civ App., 116 

S. W.2d 763—Texas & N. O R. Co. 

V. Dingfelder & Balish, Civ.App., 
114 SW.2d 666. affirmed 133 S.W 
2d 967, 134 Tex, 166—Central De¬ 
velopment Co. v. W. K. Hwing Co., 
Clv.App., 113 S.W.2d 978, error 
dismissed—Perry v. Venable, Civ 
App., 112 S.W.2d 1069, error dis¬ 
missed—Gonzalez v. Alianza Hls- 
pano-Americana, Civ.App., 112 S 

W. 2d 802, error dismissed—^Na¬ 
tional L*ife A Accident Ins. Co. v. 
Halfin, Civ.App., 99 S.W.2d 997 
—Independent Life Ins. Co. of 
America v. Eden, Civ.App., 99 S 
W.2d 315—National Life A Acci¬ 
dent Ins. Co. v. Patterson, Civ. 
App., 94 S.W.2d 189, error dis¬ 
missed—The PrsBtorlans v. Red¬ 
mon, Civ.App., 98 S.W.2d 607, re¬ 
versed on other grounds 128 S.W. 
fid 644, 182 Tex. 482. 


Duty of oouasel 

It Is the duty of appellant's coun¬ 
sel on his professional honor to state 
all the facts In the record supporting 
his assignments, aind when he falls 
he deprives appellee of a valuable 
right, and the brief will not be con¬ 
sidered. 

Tex.—^Russell v. Old River Co., Civ. 

App., 210 S.W. 706. 

Brror on formal matter 
An assignment of error relating to 
formal matters, rulings on which 
were not prejudicial, will not be con¬ 
sidered when not briefed according 
to the rules. 

Tex.—Ara v. Rutland, Civ.App., 172 
S.W. 993, reversed on other 
grounds, Com.App, 215 S.W. 446. 
75.6 Tex — Tate v. Tate, Civ.App., 
15 S.W.2d 169, 161, reversed on 
other grounds, Com.App., 27 S.W. 
2d 137. 

76.8 Tex.—Saldana v. Garcia, 286 S. 
W.2d 197—^Fambrough v. Wagley, 
169 S.W.2d 478, 140 Tex. 677. 

75.10 Tex. — ^National Life A Acci¬ 
dent Ins. Co. V. Patterson, Civ. 
App, 94 SW2d 189, error dis¬ 
missed—Cummings v. Ormsby, 
Civ App, 84 S.W.2d 786—^Lott v 
Farmers’ State Bank of Clarendon, 
Civ.App., 264 S W. 1024—Hooker v 
State, Civ App., 197 S W. 481, error 
refused—Panhandle A S. F. Ry. 
Co. V. Morrison, Civ.App., 191 S 
W. 138—San Antonio, U. & G. R. 
Co V Galbreath. Civ.App., 185 S. 
W. 901, error refused. 

75.18 Tex.—^Adams v. Houston Nat. 
Bank. Com.App., 1 S.W.2d 878. 

King V. King, Civ.App., 91 S.W. 
2d 511, error dismissed—Houston 
Ice & Brewing Co. v. Fields, Civ 
App., 81 S.W 2d 234—Texas Indem¬ 
nity Ins. Co. V. Dean, Civ.App., 77 
S.W.2d 748—Cook v. Williams, Civ 
App., 32 S.W.2d 244—^Engelmaji v. 
Anderson, Civ.App., 248 SW. 728, 
reheard 244 S W. 650—Wells Far¬ 
go & Co. V. Sprague, Civ.App., 199 
S.W. 667. 

75.14 Tex. —^Western Union Tele¬ 
graph Co. V. Brett, Civ.App., 281 S. 
W. 449. 

Befereno# fio gfiatemeat of faoto »a- 
aolxed 

Appellant** brief in which a state¬ 
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ment of over sixty pages containing 
evidence bearing upon almost every 
issue urged by appellant followed a 
group of assignments of error and to 
which statement reference was made 
under various propositions was held 
objectionable for failure to comply 
with a court rule requiring each 
proposition to be followed by a cor¬ 
rect statement from the record, with 
specific reference to the page of the 
statement of facts upon which the 
matter in support of the proposition 
may be found. 

Tex.—Ford Motor Co. v. Whitt, Civ. 

App., 81 S.W.2d 1032, error refused. 
75.16 Tex.—International A G. N. 
Ry. Co. v. Jones, Civ.App, 175 S.W. 
488. 

Beferenoe to blU of exceptions ia- 
snllloieat 

Tex.—Grubstake Inv. Ass’n v. Wor¬ 
ley, Civ.App., 116 SW.2d 472, er¬ 
ror dismissed—Stowers v. H L 
Stevens A Co., Civ.App, 208 S W. 
366, error refused. 

3 C.J. p 1424 note 45 [dd]. 

Beoord of mmsual size 

A court rule providing that prop¬ 
ositions under assignments of error 
shall be followed by a brief state¬ 
ment, in substance, of the record 
bearing on It, contemplates records 
of ordinary size; and where the rec¬ 
ord is voluminous, preventing com¬ 
pliance, and counsel has done his 
best by referring to the pages and 
lines of the record, the assignment 
will be considered. 

Tex — Liverpool A London A Globe 
Ins. Co v. Jones, Civ.App., 197 S. 
W.2d 736, error refused 
75.18 Tex.—^Associated Emp. Lloyds 
v. Groce, Civ.App , 194 S.W.2d 103, 
refused no reversible error—Irwin 
v. Jackson, Civ.App., 230 S W. 522, 
dismissed for want of jurisdic¬ 
tion—Thompson v. Dodge, Civ. 
App, 210 S.W. 686, error refused— 
General Bonding A Casualty Ins. 
Co. v. Harless, Clv.App., 216 SW. 
807, modified on other grounds 
Com. App., 228 S.W. 124—Falfur- 
rias Mercantile Co. v. Citizens’ 
State Bank, Clv.App., 207 S.W. 
668—Strachbein v. Gilmer, Civ. 
App., 202 S.W. 383, dismlSBed for 
want of jurisdiction—^Dolsons, Inc. 
▼. Sheridan Stove Mfg. Co.» Civ. 



5 C.J.S. 

or to another assignment, point, of proposition and 
the statement thereunder.75 .20 

Ordinarily, appellant cannot make one statement 
serve several propositions or points.76.22 Only when 
more than one proposition arises out of the same 
ruling or action of the court, or when the same 
portions of the record are proper and necessary to 
support each of a number of propositions is it prop¬ 
er to have a single statement serve more than a 
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single proposition.76.24 

The rules as to statement have been applied to 
points and propositions relating to rulings on de¬ 
murrers or exceptions to pleadings,76.26 plea of 
privilege,76.28 evidence,76.80 the sufficiency of the 
evidence,76.32 the argument of counscl,76.84 the re¬ 
marks of the court,76.86 instructions and the refusal 
or failure to instruct,76.88 the giving or refusal of 


App., 178 SW. 668—W. H. Norrta 
Lumber Co. v. Harrla, Clv.App., 177 
S.W. 515—Campbell v. Peacock, 
Clv.App, 176 S.W. 774, 

8 C.J. p 1424 note 45 [cc]. 

75.20 Tex —James v. Davis. Civ. 
App., 150 SW.2d 826, error dis¬ 
missed, judgrment correct—Ra¬ 

mirez V. Martinez, Clv.App., 208 S. 
W. 380. 

8 C.J. p 1424 note 45 [bb]. 

75.22 Tex —Watson v. Whltton, Civ. 
App., 140 S.W,2d 961, error dis¬ 
missed, Judgment correct—^Warren 
V Houston Oil Co. of Texas, Civ. 
App., 296 S.W. 687, affirmed Com 
App., 6 S.W.2d 841—Miles v. Har¬ 
ris. Civ.App., 194 SW. 839, error 
refused—Ft. Worth & D, C. Ry. Co. 
V. Abbott, Civ.App., 170 S.W. 117. 

76.24 Tex—Tate v. Tate, Civ.App.. 
15 S.W 2d 159, 161, reversed on 
other grounds Com.App., 27 S.W. 
2d 137. 

76.26 Tex.—Shropshire v. Cornell, 
Clv.App , 82 S.W.2d 1082, error dis¬ 
missed—Holden v. Evans, Clv.App., 
231 S.W. 146—Nesblt v. Richard¬ 
son, Clv.App, 229 S.W. 595, dis¬ 
missed for want of Jurisdiction— 
Millers' Mut. Fire Ins. Co. v. City 
of Austin, Clv.App., 210 SW. 825— 
Thompson v. Dodge, Clv.App., 210 
S.W. 586, error refused—Texas 
Employers’ Ins. Ass'n v. Mummey, 
Clv.App., 200 S W. 251, error re¬ 
fused—Bray v Sewall, Civ App, 
171 S.W. 796—City of Ft. Worth v. 
Morgan, Clv.App., 168 S.W. 976. 

3 C J p 1424 note 46 [b]. 

76.28 Tex.—United Chemical Co. v. 
Leathers, Civ.App., 286 S.W. 918— 
Anderson v. Jackson, Civ.App., 168 
S.W. 54. 

76.30 Tex.—Booth v. Chadwick, Civ. 
App., 154 S.W 2d 268, error re¬ 
fused—Scott v. Molter, Clv.App., 
149 S.W.2d 642—Merchants Casual¬ 
ty Co. V. Bailey, Civ.App., 118 S.W, 
2d 630, error dismissed—Perry v. 
Venable, Civ App., 112 S.W.2d 1069, 
error dismissed—Shropshire v. 
Cornell, Civ.App, 82 S.W.2d 1082, 
error dismissed—Powell Lumber 
Co. V. Nobles, Civ.App., 44 S.W.2d 
774—Oarcia v. Volpe, Civ.App., 17 
S.W.2d 1087—Ford v. Thompkins, 
Clv.App., 8 S.W.2d 782—Southern 
Surety Co. v. Adams, CivJlpp., 278 

6 C.J.S.—21 


S.W. 943, affirmed 84 S.W.2d 789, 
119 Tex. 489—Settegast v. Meyer, 
Clv.App., 257 SW. 348—Blakoney 

V. Johnson County, Clv.App., 253 S 

W. 333—^Western Indemnity Co. v. 
Toennis. Clv.App., 260 S.W. 1098— 
Chance v. Fortenberry Clv.App., 
247 S.W. 890—Spurgin v. Denton 
County Nat. Bank, Clv.App., 235 S. 
W. 970—Kimball-Mathews Co. v. 
Nagel. Clv.App., 236 S.W. 318— 
Western Union Telegraph Co. v. 
Oakley, Civ.App., 227 S.W. 211— 
Pawloskey v. Kusch, Civ.App., 223 
S.W. 496—W. J. & P. J. Powers v. 
James, Civ.App., 220 S.W. 882— 
Schaff V Holmes. Civ.App., 216 S. 
W. 864—Galveston, H. & S. A. Ry. 
Co. V. Harris Bros., Civ.App., 211 
S.W. 265, error refused—^Wlttliff 
V. Tucker, Civ.App, 208 S.W. 751— 
Hall V. White, Clv.App., 208 S.W. 
669—International & G N. Ry. Co. 

V. Ash, Civ.App., 204 S.W. 668, dis¬ 
missed for want of Jurisdiction— 
Munsey v. Marnet Oil & Gas Co., 
Civ App, 199 SW. 686—Carter- 
Mullaly Transfer Co. v. Robert¬ 
son, Civ App , 198 S.W. 791—Inter¬ 
national & G. N. Ry. Co. v. Suther¬ 
land, Clv.App., 189 S.W. 676—Shal- 
ler v. Johnson-McQuiddy Cattle 
Co., Civ.App., 189 S.W. 553—San 
Antonio, U. & G. R. Co. v. Gal- 
breath. Clv.App., 186 S.W. 901, er¬ 
ror refused—American Nat. Ins. 
Co. V. Van Dusen, Civ App., 186 S. 

W. 634—International & G. N. Ry. 
Co V. Vogel, Civ.App., 184 S.W. 
229—Wolnitzek v. Lewis, Clv.App , 
183 S.W. 819, error refused—Shipp 
v. Cartwright, Civ.App., 182 S.W. 
70—Houston Chronicle Pub. Co. v. 
Bowen, Clv.App., 182 S.W. 61— 
Southern Gas & Gasoline Co. v. 
Richolson, Clv.App., 181 S.W. 629, 
reversed on other grounds Com. 
App., 216 S.W. 168—Hall v. Ray. 
Civ App., 179 S.W. 1136—Turner v 
Missouri, K. & T. Ry. Co. of Texas, 
Civ.App., 177 S.W. 204—McCul¬ 
lough V. Hurt, Clv.App., 176 S.W. 
781—Walker v. Wilmore, Civ.App., 
174 SW. 921, reversed on other 
grounds Com App., 212 S.W. 666. 

3 C.J. p 1424 note 45 [1]. 

76.38 Tex.—Chambers v. Riggs, Civ. 
App., 86 S.W.2d 518, error dis¬ 
missed—Prlddy v. Childers. Civ. 
App., 281 S.W. 172, reversed on 
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other grounds Com.App., 240 S.W. 
1107—W. C Munn Co. v. Westfall, 
Clv.App , 197 S.W. 328. 

8 C.J. p 1424 note 45 [n]. 

75.34 Tex.—^Associated Emp. Lloyds 
V. Groce, Clv.App., 194 S.W.2d 103, 
refused no reversible error—Beck 
V. Wahlgren, Clv.App.. 87 S.W.2d 
890. 

76.36 Tex.—Kell ▼. Ross, Clv.App., 
176 S.W. 762. 

76.38 Tex.—^Malone v. Morton Salt 
Co., C1V.APP.. 95 S.W.2d 164, error 
dismissed—Karotkin Furniture Co. 

V. Decker, Clv.App., 32 S.W.2d 703, 
affirmed Com.App., 60 S.W.2d 796 
Houston B. & W. T. Ry. Co. v. 
Hough, Clv.App., 260 SW. 233— 
Chicago, R I. & G. Ry. Co. v. Neu- 
bert, Civ.App., 248 S.W. 139— 
Holden V. Evans, Clv.App., 281 S. 

W. 146—^Bldora Oil Co. v. Thomp¬ 

son, Clv.App., 230 SW. 738, re¬ 
versed on other grounds Com.App., 
244 S.W. 605—Den by Motor Truck 
Co. V. Mears, Civ.App., 229 S.W. 
994, dismissed for want of Juris¬ 
diction-Smith V Belding, Civ. 
App, 224 S.W 662. reversed on 
other grounds Com App., 237 S.W. 
246—Grand Lodge of Colored K. P. 
of Texas v. Allen, Civ.App., 221 S. 
W. 675—Schaff v. Hollln, Civ.App., 
213 SW. 279, error refused—Rio 
Grande & E. P. Ry. Co. v. J. H. 
Russell & Son, Civ.App, 212 S.W. 
630—Pullman Co. v. McGowan, Civ. 
App., 210 S.W. 842, error refused— 
General Bonding & Casualty Ins. 
Co. V. Harless, Clv.App., 210 S.W. 
307, modified on other grounds 
Com.App.. 228 S.W. 124—Wlttliff v. 
Tucker, Clv.App, 208 S.W. 751— 

First Nat. Bank v. Hardtt, Civ. 
App., 204 S.W. 712, error refused— 
Continental Casualty Co. v. Chase, 
Clv.App., 203 S.W. 779—Zeiger v. 
Woodson, Clv.App., 202 SW. 163, 
error refused—Powell v. Archer 

County, Civ.App., 198 S.W. 1087, 

error refused—Pajihandle & S. F. 
Ry. Co. v. Morrison, Civ.App., 191 
S.W. 138—Galveston Electric Co. v. 
Hanson, Civ.App., 187 S.W. 633— 

Wolnitzek v. Lewis, Clv.App., 183 
SW. 819, error refused—Magnolia 
Paper Co. v. Duffy, Clv.App., 176 S. 
W. 89—Rogers v. Ezell, Civ.App.* 
174 S.W. 1011—Galveston, H. A S. 
A. By. Co. y. Harris, ClvA.pp., 172 
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peremptory instructions,the submission of is¬ 
sues, findings or conclusions,75-^* the ver- 
dict,76‘<6 the judgment,damages,*^® **® and the 
ruling on a motion for a new trial.'^® ®^ 

There may be a good assignment and a good prop¬ 
osition thereunder, and yet both be unavailing be¬ 
cause of the want of a proper “statement from 
the record.”^® A statement not supported by the 
record is insufficient.’^®-® Where the statement does 
not show that appellant was injured by alleged er¬ 


ror, it is insufficient.^®*!® 

c. Miscellaneons Provisions 

Proviclont at to tha form and contanta of tha proposi¬ 
tions and statamants mutt ba substantially compllad with. 

The rules may contain provisions as to the form 
and contents of the propositions and statements ac- 
compan 3 ring the assignments of error in the brief, 
and as a general rule such provisions must be sub¬ 
stantially complied with in order that the assign¬ 
ments may be considered.'^^ The statements should 


S.W. 1129~Tannehlll v. Tannehlll. 
Civ.App., 171 S.W. 1060—Houston 
& T. C. Ry. Co. V. Meadors. Civ. 
App.. 169 S.W. 1106. 

8 C.J. p 1424 note 46 [o]. 

75.40 Tex.—Cummingrs v. Ormsby, 
Clv.App., 84 S.W.2d 736—Sublett v. 
Buttrlll, Civ.App., 250 S.W. 1064— 
Walker v. Kellar, Civ.App., 226 S. 
W. 796, error refused—Caffrey v. 
Bartlett Western Ry. Co., Civ.App., 
198 S.W. 810—Tannehlll v. Tan- 
nehill, Clv.App., 171 S.W. 1060. 

8 C.J. p 1424 note 45 [q]. 

70.42 Tex.—^Edwards v. Gifford, Civ. 
App., 132 S.W.2d 166, affirmed 156 
S.W.2d 786, 187 Tex. 669—Mary¬ 
land Casualty Co. v. Pedraza, Civ. 
App., 107 S.W.2d 624, error dis¬ 
missed—Gavin V, Webb, Civ.App., 
99 S.W.2d 372, dismissed for want 
of Jurisdiction, 101 S W.2d 217, 128 
Tex. 626—National Life A Acci¬ 
dent Ins. Co. V. Patterson, Civ. 
App., 94 S.W.2d 189, error dis¬ 
missed—Patterson v. Bushong, 
Civ.App, 196 S W. 962, error re¬ 
fused—Andrews v. York, Clv.App., 
192 S.W. 338—St. Louis South¬ 
western Ry. Co. of Texas v. Ruth¬ 
erford, Clv.App., 184 S.W. 700, er¬ 
ror refused—^Bennett v. Rio 
Grande Canal Co., Civ.App., 182 S. 
W. 713—Tomson v. Simmons, Civ. 
App., 180 S.W. 1141. 

3 C.J. p 1424 note 46 [p]. 

75.44 Tex.—Texas Employers’ Ins. 
Ass’n V. Morgan, Com.App., 295 
S.W. 688. 

Ramirez v. American Nat. Ins. 
Co., Civ.App., 110 S.W.2d 146— 
Baker v. Hodges, Clv.App., 231 S. 
W. 844—Childs v. Gearhart, Civ. 
App., 229 S.W. 702—Thompson v. 
Dodge, Clv.App., 210 S.W. 686, er¬ 
ror refused—Friedman v. Hunts¬ 
ville Cotton Oil Co., Clv.App., 177 
S.W. 673—Rotge v. Slmmler, Civ. 
App., 176 S.W. 614—Brown v. 
Southern Gas & Gasoline Engine 
Co., Civ.App., 176 S.W. 73—Bliss v. 
San Antonio School Board, Civ. 
App., 173 S.W. 1176. 

8 C.J. p 1424 note 45 [r]. 

75.40 Tex.—National Life A Acci¬ 
dent Ins. Co. V. Patterson, Civ. 
App., 94 S.W.2d 189, error dis¬ 


missed—Brown v. Dallas Gas Co., 
Civ App., 42 S.W.2d 869—General 
Bonding & Casualty Ins. Co. v. 
Harless, Clv.App., 210 S.W. 807, 
modified on other grounds Com. 
App., 228 SW. 124—San Antonio, 
U. A G. R. Co. V. Galbreath, Civ. 
App., 185 S W. 901, error refused— 
Ford Motor Co. v. Freeman, Civ. 
App., 168 S.W. 80. 

3 C.J p 1424 note 46 fs]. 

BuiBolaiioy of verdiot to support 
Judgment 

Tex.—^W. J. & F J Powers v. James, 
Civ.App., 220 S.W. 382. 

75.48 Tex.—Bankers Life A Loan 
Ass’n V. Jayroe, Clv.App., 103 S.W 
2d 388. affirmed 127 S.W 2d 291, 133 
Tex. 287—Wright v. Cooke. Civ. 
App, 287 S W. 626—Shuler v. City 
of Austin, Civ App , 201 S.W. 446. 
SettiAg aside Judgment 
Tex.—Shipp v. Cartwright, Civ.App., 
182 S.W. 70. 

76.60 Tex.—Baker v. Sparks, Civ. 

App., 234 SW. 1109. 

3 C J p 1424 note 46 ft] 

76.62 Tex.—Texas Employers Ins. 
Ass’n V. Wright, Clv.App., 118 S.W. 
2d 433, error dismissed—Gavin v. 
Webb. Civ.App.. 99 S.W.2d 372. dis¬ 
missed for want of Jurisdiction 101 
S.W2d 217, 128 Tex. 626—Stock- 
yards Nat. Bank v, Wilkinson, Civ. 
App., 230 S.W. 1040, error refused 
—Schkade v. Western Union Tele¬ 
graph Co.. C1V.APP., 216 S.W. 1113 
—General Bonding A Casualty Ins. 
Co. V. Harless, Civ.App., 210 SW. 
307, modified on other grounds, 
Com.App., 228 S.W. 124—Lee v. 
Frater, Civ.App, 186 S.W. 326— 
Allen v. Reed, Civ.App., 179 S.W. 
644—Supreme Lodge, K. of P. v. 
Mims, Civ.App, 167 S.W. 836, re¬ 
versed on other grounds 36 S.Ct. 
702, 241 US 674, 60 L Ed. 1179, 
L.R.A.1916F 919. 

3 C.J. p 1424 note 46 [x]. 

76. Tex.—^Adams v. Houston Nat. 
Bank, Com App., 1 S.W.2d 878. 

Tate V. Tate, Clv.App., 16 S.W. 
2d 169, reversed on other grounds, 
Com.App., 27 S.W.2d 137. 

76.5 Tex.—Brown Express v. Hen¬ 
derson, Clv.App., 142 S.W.2d 685, 
error dismissed, judgment correct. 
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76.10 Tex.—^Vlvler v. Barreda, Civ. 
App., 162 S.W.2d 774, error refused. 

77. Tex.—Brigman v. Holt & Bow¬ 
ers, Clv.App, 82 S.W.2d 220— 

Equipment Co. v. Luse, Civ.App., 
260 S.W. 1104. 

3 C.J. p 1427 note 46. 

PoBltioa 

Ct. of Civ.App.Rules, rule 80, re¬ 
quires the propositions to follow the 
statement of the case, where the as¬ 
signments are not inserted in this 
part of the brief. 

Tex —Hunsaker v. Abbott, Clv.App , 
286 S.W. 610. 

To precede argument 

Although rules for the courts of 
civil appeals do not require the state¬ 
ment from the record to be separated 
from the argument, if separated, the 
statement should precede the argu¬ 
ment. 

Tex —^Wright v. Maddox, Clv.App., 
286 S.W. 607. 

Numbering 

Where propositions do not bear 
numbers corresponding to the num¬ 
bers of the assignments to which 
they relate, respectively, the assign¬ 
ments may be disregarded. 

Tex—BaleJa v. Henderson, Clv.App., 
241 S.W. 1080. 

Coaseoutlve statement and number- 
Ing 

The propositions should be stated 
consecutively, separately subdivided 
and numbered. 

Tex.—Nacogdoches Independent 

School Dlst. V. Adams, Civ.App, 
36 SW.2d 667—Basham v. Stevens, 
Civ App, 7 S.W.2d 638—Standard 
Acc Ins. Co. V. Williams, Clv.App, 
4 S.W. 2d 1023, affirmed, Com.App., 
14 S.W.2d 1016. 

Clear and accurate statement 

Appellant has the duty to present 
a clear and accurate statement of 
the record to support the proposi¬ 
tions assigned for reversal on ap¬ 
peal. 

Tex.—Cummings v. Ormsby, Civ. 

App., 84 S.W.2d 786. 

Beference to proposition applicable 
to 

Each statement in the brief should 
be addressed to a particular point or 
proposition. 
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refer to the assignments of error to which they ap¬ 
ply,*^® and should be germane theretoHowever, 
the court has discretion to consider a proposition 
regardless of defects.^o Technical violations of the 
rule will not prevent consideration of an assign¬ 
ment of error,a substantial compliance is suffi¬ 
cient and an assignment of error in the brief is 
sufficient, when, considered with the proposition and 
statement, it informs the court of the point sought 
to be made, although it may not be briefed strictly 
in accordance with the rules.83 

The rules provide, in effect, that if appellant’s 
statement is not controverted, the court may accept 
it as correct, and decide the question without an 
examination of the record to verify the statement;®^ 
but the rule is not mandatory and the court may 


examine the record.36 The appellate court need not 
determine whether material designated and treated 
as propositions in the brief may not also be treated 
as an assignment of errors.33 Since the rules have 
been amended so as to eliminate propositions as an 
essential part of the brief, the sufficiency of propo¬ 
sitions in a brief cannot properly be questioned.®*^ 

§ 1324(1). Points and Arguments 

The brief Is ordinarily required to present points or 
propositions showing why the rulings complained of are 
error. 

It is generally required that the brief contain, in 
addition to the specification of errors, discussed su¬ 
pra § 1322, points or propositions of the matters re¬ 
lied on for reversal®® or to sustain the judgment or 


Tex —Mutual Life Ins. Ass’n of Tex¬ 
as V. Llllard, Civ App., 6 S.W.2d 
586. 

Vailnre to refer not fatal 

Propositions cannot be refused 
consideration because not referring 
to appropriate assignments. 

Tex.—Thomas v. Goulette. Clv.App., 
12 SW.2d 829. 

Znaoonrate referenoe 

(1) Statements under assignments 
not faithful to the record, but Incor¬ 
rect In certain respects, violate the 
rule prescribing the form and req¬ 
uisites of statements. 

Tex.—National Live Stock Ins. Co. 
V. Gomlllion, Clv.App., 174 S.W. 
330. 

(2) A statement which refers to 
the evidence set out on preceding 
pages 24-132 of the brief, a part of 
which had no bearing on the issues 
presented, is Insufficient. 

Tex.—Prince Line, Limited, of New¬ 
castle, England v Steger, Civ App., 
210 S.W. 223, error refused. 

(3) Statements under assignments 
of error should not refer to bills of 
exceptions not appearing In the rec¬ 
ord 

Tex —Franklin v. International & G. 

N Ry. Co., Clv.App., 174 S W. 333. 
RepetltloiL of matter la asaignmeat 
Where a bill of exceptions was set 
out in the assignment of error, fail¬ 
ure again to set it out In the state¬ 
ment required by rule 31 (142 S.W 
xlll) does not prevent consideration 
of the assignment. 

Tex.—Galveston, H. & S A. Ry. Co. 
V. Brune, Clv.App., 181 S.W. 647. 

Statoment la proposition and arga- 
meat 

Sufficient facts and references to 
the record may be set forth in the 
propositions and argument thereun¬ 
der in the brief to authorize their 
consideration. 

Tex.—Nacklinger & Rayburn v. 
Prewitt, Civ.App.. 294 S.W. 977. 


Action of court 

Assignments in appellant's brief 
must be followed by statements 
showing that the special exceptions 
referred to therein were acted upon 
by the court. 

Tex.—Guyler v. Guyler, Clv.App., 220 
S.W. 604. 

78. Tex—Blakeney V Johnson Coun¬ 
ty, Clv.App., 253 S.W. 333. 

79 . Tex —Martinez v. Gutierrez’s 
Heirs, Clv.App., 172 S.W. 766. 

80. Tex —Texas Employers’ Ins 
Ass’n V. Teel, Civ App , 40 S.W 2d 
201—^Adams v. Le Sage, Clv.App., 
25 SW2d 207. 

After consideration of question 

Failure to comply with the rule 
requiring a brief statement of pro¬ 
ceedings in the record to be added 
to an assignment of error does not 
require the court to reconsider its 
decision, when the assignment has 
nevertheless been examined. 

Tex,—Olds Motor Works v. Church¬ 
ill, Civ.App, 175 S.W. 785. 

81. Tex —Grand Lodge of Colored 
K. P of Texas v. Allen, Civ.App., 
221 S.W. 675. 

immaterial defect 

The reviewing court does not re¬ 
fuse to consider briefs where non- 
compliance with the rules does not 
defeat the purpose of conserving the 
court’s lime. 

Tex.—Basham v. Stevens, Civ.App., 
7 S.W.2d 638. 

82. Tex.—W. L. Ellis & Co. v. Quan- 
ah Cotton Oil Co, Civ.App., 233 S. 
W. 861. 

83. Tex.—McDonald v. Wm. Camer¬ 
on & Co., Civ App., 80 S,W.2d 1065 
—Davis V. Teague, Clv.App., 256 S. 
W. 957. 

3 C.J. p 1427 note 47. 

84. Tex.—Adams v. Houston Nat. 
Bank, Com.App., 1 S.W.2d 878. 

3 C.J. p 1428 note 48. 
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85. Tex.—Thorndale Mercantile Co. 
v. Evens, Civ.App., 146 S.W. 1063. 

86. Tex.—J ennlngs-Progress Com¬ 
mon School Dist. No. 106 v. Marvin 
School Dist No. 14, Clv.App., 42 
SW.2d 806. 

<«Oou&tcr propositions,” not speci¬ 
fying any particular action or ruling 
of the court as being error, could 
not be regarded as “assignments of 
error.’’ 

Tex—Standard v. Texas Pacific Coal 
& Oil Co., Civ.App, 47 S.W.2d 443. 

87. See supra subdivision a of this 
section. 

88. Cal—Solomon v Justice’s Court 
of Los Angeles Tp., Los Angeles 
County, 171 P. 817, 36 C.A. 162. 

Ill.—Bender v. Alton R Co, 1 N.E. 

2d 108, 284 Ill.App 419 
Ind—Tecumsch Coal & Mining Co. v. 
Buck. 136 NE 481, 192 Ind 122— 
Schlosser v. Schlosser, 110 NE. 66, 
183 Ind 669—Christie v. Sllninger, 
110 NE. 61. 183 Ind. 658. 

Iowa.—Bennett v. Bowers, 28 N.W. 
2d 618, 238 Iowa 702—Pride v Krlt- 
trell, 267 N.W. 204, 218 Iowa 1247. 
Minn.—Heins v. People’s First Nat. 
Bank of Olivia, 203 N.W. 624, 168 
Minn. 193. 

Mo—^Wlpfler v. Basler, 260 S.W.2d 
982—Pence v. Kansas City Laun¬ 
dry Service Co., 69 SW.2d 633, 332 
Mo. 930—Campbell v. Campbell, 20 
SW2d 665, 323 Mo. 1149—Squaw 
Creek Drainage Dist. v. Hayes, 217 
SW. 20—Shaw v. Sanitary Street 
Flushing Mach. Co., 213 S.W. 83— 
Nelson v. Cowles, 193 S.W. 679. 

Grubb V. Curry, App., 72 S.W,2d 
863—McGee v. Dunnigan, App., 218 
S.W. 934—^Waller v. Robertson 
Transfer Co., App., 214 S.W. 267 
—^Hanna v. Buford, App., 194 S.W. 
617. 

N.M.—Gore v. Cone, 287 P.2d 229, 60 
N.M. 29—Lea County Fair Ass’n v. 
Elkan, 197 P.2d 228, 62 N.M. 250 
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decree •• lant's points and authorities is ordinarily regarded 

Although it IS not a prerequisite to reversal in as waived and will not be considered,si and, where 
all cases,so alleged error not included under appel- appellant does not set out any propositions or points. 


-—Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 
8 C.J. p 1430 note 73. 

Xeadlaff under whioh stated 

Statement of points may be set 
forth under any or all titles, If clear¬ 
ly connected, within Rev.St.l919, S 
1611. 

Mo —Bury v. St. Louis-San Fran¬ 
cisco Ry. Co., 17 S.W.2d 549, 223 
Mo.App. 483. 

Where one taklnsr appeal is not 
party off record, record must show 
his interest, or if it does not so ap¬ 
pear, it must be made to appear in 
his points relied on for reversal, and 
interest must be such as to make It 
appear that party takes or loses 
somethiner directly by Judgment or 
decree that he challenges. 

HL—^Almon v. American Carloading 
Corp., 44 N.E2d 592, 380 Ill. 624. 

89. Ill.—Bender v. Alton R. Co., 
1 N.E.2d 108, 284 Ill.App. 419. 

90. Cal.—^Karlan v. Columbia Broad¬ 
casting System, 266 P.2d 962, 40 
C.2d 799. 

Nev.—^Radovlch v. Western Union 
Tel. Co., 136 P. 920, 186 P. 704, 36 
Nev. 841. 

Failure to oonf orm strictly 

Failure of Interrogations, preceded 
by the title “Statement of Questions 
Involved," on the first page of appel¬ 
lant’s brief, to conform strictly to 
the requirements of the court rule, 
was held not to require dismissal of 
appeal. 

Cal.—^Menges v. Robinson, 23 P.2d 
626, 132 C.A. 647. 

Za WlBOonsla, under St. § 2405m, 
where one of the two questions upon 
which defendant’s liability depended 
was never tried, the court could re¬ 
verse the Judgment for defendant 
and direct the trial court to deter¬ 
mine the question, although no re¬ 
quest was ever made that the ques¬ 
tion be submitted to the Jury or be 
passed upon by the court, and the 
point was not made in appellants’ 
brief. 

Wis.—^Knudson v. George, 147 N.W. 
1003, 167 Wis. 620. 

msfusal to give dsolaratioa of law 

Under assignment of error for re¬ 
fusal to give declarations of law, not 
mentioned under points and authori¬ 
ties nor in argument, the court of 
appeals need not discuss declarations 
under separate heads, but must sus¬ 
tain the trial court if Its findings and 
judgment are sustained by law of 
case tried without Jury. 

Mo.—^Williams v. American Life & 
Accident Ins. Co., App., 71 8.W.2d 
68 . 


91. Ala.—Alsup V. Southern Mfg. 
Co.. 27 So.2d 781, 248 Ala. 405. 

Sovereign Camp, W. O. W. v. 
Ballard. 97 So. 895, 19 Ala.App. 411, 
certiorari denied Ex parte Ballard, 
97 So. 901, 210 Ala. 281. 

Aria.—Silva v. Traver, 162 P.2d 616, 
63 Aria. 364. 

Cal.—Thomasset v. Thomasset, 264 
P2d 626, 122 C.A.2d 116. 

Conn.—Klahr v. Kostopoulos, 88 A. 
2d 332, 138 Conn. 653. 

Fla —Corpus Juris Seouudum cited in 
Redditt v. State. 84 So 2d 317, 322, 
adhered to 88 So.2d 126. 

Ill.—Harper v. Sallee, 34 NE.2d 860, 
376 Ill. 540, 135 ALR 189 

Ind—Oceana Oil Producers v. Port¬ 
land Silo Co., 100 NE2d 895, 229 
Ind. 656—Myers v. Sell, 81 N.E.2d 
846, 82 N.B.2d 226 Ind. 608—App 
V. Class, 76 N.E.2d 643, 226 Ind. 
387—Fidelity Trust Co. v. Down¬ 
ing, 68 N.E.2d 789, 224 Ind. 457— 
City of South Bend v. Whitcomb & 
Keller, 64 NE2d 580, 224 Ind. 99 
—City of Evansville v. Krauss 
Laundry Co., 37 N E.2d 1, 219 Ind. 
189—Deming Hotel Co. v. Sisson, 
24 NE.2d 912, 216 Ind. 587—Cath- 
erwood v. Sills, 4 NE.2d 187, 210 
Ind. 680—Board of Com’rs of Lake 
County V, Hayhurst, 199 N.E. 258, 
209 Ind. 416—Cretcher v. Winona 
R. Co, 199 NE. 241, 209 Ind 414— 
Noel V. Van Pleit, 187 NE. 832, 205 
Ind, 657—State v. Wirt, 177 NE 
441, 203 Ind. 121—Denny v City of 
Muncle, 149 N.E. 639, 197 Ind 28— 
Pattlson V. Grant Trust & Savings 
Co, 144 NE 26, 195 Ind 313— 
Papenbrook v White, 141 N.E 804, 
194 Ind. 17—Cleveland, C., C & St 
L. Ry Co V. Ritchey, 111 N E 913, 
175 Ind. 28—Clifton v. McMains, 
111 NE 801, 184 Ind. 639—Kauf¬ 
man V. Alexander, 103 N.E 481, 180 
Ind. 670. 

Rogers v. Warner, 129 N.E.2d 
376, 125 Ind.App. 641—Drake v. Eg¬ 
gleston, 108 NE.2d 67, 123 Ind. 
App. 306, rehearing denied 108 N.E. 
2d 901, 123 Ind.App. 306—Newton 
v. Lyons, 90 N.E.2d 917, 120 Ind. 
App. 465—Carson v. Carson, 89 N. 
E 2d 555, 120 Ind App. 1—Rageas v. 
Hohman-Clinton Realty Corp., 88 
NE2d 266, 119 Ind App 426—King 
V. King, 82 NE 2d 527, 119 Ind.App. 
46—Pilgrim v. Pilgrim, 75 NE.2d 
169, 118 Ind. App. 6—Barkey v. 

Stowell, 70 N.E.2d 430, 117 Ind.App. 
162—In re Lowe’s Estate, 70 N.E. 
2d 187, 117 Ind.App 664—Biggs’ 
Estate v. Hicks, 65 N.E.2d 492, 116 
Ind.App. 479—^Forcum-James, Inc., 
V. Johnson, 69 N.E.2d 730, 116 Ind. 
656^—Myers v. Brane, 67 N.E 2d 694, 
116 Ind.App. 144—Newlin v. New- 
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lin, 62 N.E.2d 603, 114 Ind.App. 674 
—Heckman v. Howard, 36 N.E.2d 
967, 109 Ind.App. 648—Lowman v. 
Lowman, 33 NE.2d 780, 109 Ind. 
App. 163—^West Virginia Coal & 
Coke Corporation v. Kokomo Sani¬ 
tary Pottery Corp., 21 N.E. 2d 442, 
106 Ind.App. 637—First State Bank 
of Frankfort v. Spradllng, 11 N.E 
2d 76, 104 Ind.App. 842—Miller v. 
Miller, 10 N.E.2d 746, 104 Ind.App. 
298—Wolf V. Stickler, 8 N.E.2d 98, 
104 Ind.App. 395—Bohannon &. 
Morrison v. Stutz Motor Car Co., 
7 N.E.2d 610, 103 Ind App. 662— 
Chicago, I. & L. Ry. Co v. Down¬ 
ey, 6 N.E.2d 656, 103 Ind App. 672 
—Pike V. Pattee, 2 NE2d 420, 103 
Ind.App. 83—Hill v. State cx rel. 
Wilson, 2 NE.2d 227, 102 Ind.App. 
668—Kraning v. Taggart, 1 N.E.2d 
689, 103 Ind.App. 62—Soubler v. 
Claman, 200 NE 721, 101 Ind App. 
679—First & Tri State Nat. Bank 
& Trust Co. of Fort Wayne v Mas¬ 
sachusetts Bonding & Insurance 
Co, 200 NE 449, 102 Ind App. 361 
—Rlcheson v. Hogmlre, 199 NE. 
887, 101 Ind.App. 630—Indiana 

Southwestern Gas & Utilities Cor¬ 
poration V. First Nat. Bank. 199 
NE 871, 101 Ind.App. 617—Men- 
zenberger v American State Bank, 
198 NE. 819, 101 Ind App. 600— 
Indestructible Wheel Co. v. Red 
Ball Body Corporation, 194 N E. 
738, 100 Ind App. 150—Board of 
Com’rs of Lake County v. Wood¬ 
ward, 194 NE. 736, 101 Ind App. 
142—West V. Massachusetts Bond¬ 
ing & Insurance Co, 194 N.E. 187, 
101 Ind App. 84—Metropolitan Life 
Ins Co V. Schneider, 193 N.E. 690, 
99 Ind App. 570—^Unger v. A. G. 
Brumfield & Son, 190 N.E. 893, 99 
Ind App. 103—Hinton v. Bryant, 
190 N E. 554, 99 Ind App. 38— 

Hamble v Brnndt, 189 N.E. 633, 
98 Ind.App. 399—Smith v. Cud- 
ney, 189 N.E. 632, 98 Ind.App. 405 
—Jefferson Park Realty Corpora¬ 
tion V. Ridgely, 189 N.E. 381, 99 
Ind App. 146—Piety v. Ladson, 189 
NE. 164, 98 Ind App. 346—Patter¬ 
son V. Gary Land Co., 188 N.E. 686, 
101 Ind.App. 644—New York Cent. 
R. Co. V. Buckley Rubber Co, 187 
NE. 368, 99 Ind.App. 191—Davis v. 
U. S. Nat. Bank of Indiana Harbor 
at East Chicago, 186 N.E. 889, 98 
Ind.App. 680—Givan v. Patrick, 184 
N.E. 823, 96 Ind.App. 189—Marion 
County Const. Co. v. Klmberlln, 
184 N.E. 674, 96 Ind.App. 146— 
Casady v. Lacy. 184 N.E. 427, 97 
Ind.App. 82—City of Muncie v. 
Bennett, 188 N.E. 911, 96 Ind.App. 
648—Beard v. Ball, 182 N.E. 102, 
96 Ind.App. 156—Jasper County 
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Farms Co. v. Mellon. 179 N.B. 787, 
94 Ind.App. 100—Del-Mar Garage 
V. Boden, 179 N.B. 729. 95 Ind.App. 
817—Barker v. Reynolds. 179 N.B. 
896. 94 Ind.App. 29 —Setters v. 
State, 179 N.B. 284, 98 Ind.App. 
660—Cline v. Rodabaugh, 179 N.B. 
6, 97 Ind.App. 268—Martin v. 

State. 177 N.B. 864. 98 Ind.App. 
26—Welter v. Highland Realty 
Co., 177 N.B. 337, 93 Ind.App. 97 
—Hennessey v. Breed, Blllott & 
Harrison. 176 N.B. 251. 92 Ind 
App. 166—Meier v. Union Trust 
Co. of Indianapolis. 176 N.B. 42, 
93 Ind.App. 467—Duncan v. Griffith, 
176 N.B. 676. 92 Ind.App. 387—Rice 
V. Rice, 176 N.B. 640, 92 Ind.App. 
640—Lind v. Douglas, 148 N.B. 497, 
88 Ind.App. 880—Gilchrist v. Cot¬ 
ton. 148 N.B. 436, 83 Ind App. 416, 
petition denied 148 N.B 928, 83 Ind. 
App. 416—Miller v. Johnson. 144 N. 
E. 87, 82 Ind.App. 86—National 
Mut. Ins. Co. of Celina, Ohio v. 
Bales, 141 N.B, 481, 81 Ind.App. 802 
—Doering v. Walters, 140 NE. 74, 
80 Ind App. 194—Mansfield v. 
Hlnckle, 139 N E. 700, 81 Ind.App. 
6—Newman v. Sasse, 139 NE. 690, 
80 Ind.App 61—Pike County Coal 
Co. V. Farm hoc. 137 N.E. 680, 79 
Ind.App 210—State v American 
Ins. Co., 137 NE 338, 79 Ind App. 
88—^Wabash Portland Cement Co. 
V. Evarts. 136 N.E 491, 79 Ind 
App 371, rehearing denied 135 N. 
E 801, 79 Ind App 371—Western 
& Southern L.Ifc Ins Co v. Angel, 
134 N.E 671, 77 Ind App 665— 
American Coal Mining Co. v. Lew¬ 
is, 133 NR. 846, 77 Ind App 394— 
Chicago & E. R Co v. Kaufman. 
133 NE. 399. 78 Ind App. 474—City 
of Lafayette v Clark, 132 N.E 661, 
76 Ind.App. 666—Lipnlk v. Ehalt, 
132 NE. 410, 76 Ind App 890—An¬ 
derson V State, 182 NE 266, 76 
Ind App. 361—Slifer v. Willlard, 
131 N.E 87, 78 Ind App. 88, petition 
denied 132 NE 321, 78 Ind.App. 88 
—Brown v Peters, 130 NE. 165, 76 
Ind. App. 97—American Bank & 
Trust Co. V. Ragsdale. 129 N.B. 69, 
74 Ind.App. 367—City of Indianap¬ 
olis V. Moss. 128 NE. 867, 74 Ind. 
App. 129—Clemens v. Stoner, 126 
NE. 487, 73 Ind App 370—Mock v. 
Meek, 126 N.B 261, 77 Ind.App 106 
—Cadick Milling Co. v. Valdosta 
Grocery Co., 126 N.E. 240, 72 Ind. 
App. 634—City of Terre Haute v. 
O’Neal, 126 N.E. 26, 72 Ind.App. 
486—^Kllne v. Indiana Trust Co., 
126 NE. 434, 74 Ind.App. 361— 
Chesapeake & O. Ry. Co. v. Perry, 
126 N.E. 414, 71 Ind.App. 606— 
Stockberger v. Zane, 126 N.E. 66, 
73 Ind.App. 4—Miller v. Meadows, 
126 N.E. 60, 71 Ind.App. 337—Love¬ 
land V. McCormick, 124 N.E. 499, 
71 Ind.App. 172—Postoria Oil Co. 
y. Gardner, 124 N.B. 467, 72 Ind. 
App. 609—Reserve Loan Life Ins. 
Ca V. Sumner, 128 N.B. 448, 70 
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Ind.App. 478—Krabbe V. City of 
Lafayette. 128 N.B. 424, 70 Ind.App. 
428—Stenger v. Metropolitan Life 
Ins. Co., 128 N.B. 418, 77 Ind.App. 
623—Cat heart v. Brewer, 128 N.E. 
368, 70 Ind.App. 804—Spickelmeler 
V. Hartman, 128 N.B. 232, 72 Ind. 
App. 207—Irvine v. Baxter Stove 
Co., 123 N.E. 186, 70 Ind.App. 106— 
Vandalia R. Co. v Fry, 123 N.E. 
124, 70 Ind.App. 86—State v. Mc¬ 
Neils, 122 N.E. 690, 72 Ind.App. 
231—Farmers’ Nat. Life Ins. Co. 
V. Hale, 122 NE. 19, 69 Ind App. 
413—E. I. Dupont Powder Co. v. 
Pennsylvania & Indiana Coal Co., 
121 N.E. 680, 69 Ind.App. 320— 
Haugh V. Haywood, 121 N.B. 671, 
69 Ind App. 286—Prudential Ins. 
Co. of America v. Diffenbaugh, 121 
N.E. 301, 68 Ind App. 699—Roper 
V. Cannel City Oil Co., 121 N.E 
96, 68 Ind App. 637—Brumbaugh v. 
Melllnger, 120 N.B. 676, 68 Ind App. 
410—^Washbum-Crosby Co. v. Cook, 
120 N.E. 434, 70 Ind.App. 463— 
Cleveland, C., C. & St. L. Ry. Co. 
v. Woodbury Glass Co., 120 N.B. 
426, 80 Ind.App. 298—Glaser v. 

Jones, 120 N.E. 44. 68 Ind.App 192 
—Shay v. Goins, 119 N.E. 808, 67 
Ind App. 674—Nelson v. Reidel- 
bach, 119 N.E 804, 68 Ind.App. 19 
—Vandalia Coal Co v. Butler. 119 
NE 34, 68 Ind App. 246—Indiana 
Utilities Co. v, Wareham, 118 NE. 
672, 66 Ind App. 642—Chesapeake 
& O Ry. Co. of Indiana v. Perry, 
118 NE 548, 66 Ind App. 632— 
Gwinn v. Hobbs. 118 N.B 166, 72 
Ind App. 439—Kerr v. State, 116 
N.E. 690, 66 Ind.App. 102—Brown 
V. Guyer, 116 NE. 947, 64 Ind App 
356—Bennett v. Carmichael Prod¬ 
uce Co., 116 N E. 793, 64 Ind App 
341—Hunt V. Hunt. 116 NE. 696, 
64 Ind.App. 203—Indiana Mfg. Co 
V. Coughlin, 116 N.E. 260, 66 Ind. 
App. 268—Continental Ins. Co. v. 
Bair, 114 N.E. 763, 66 Ind.App. 602, 
rehearing denied 116 N.B. 762, 65 
Ind App. 602—Chesapeake & O. Ry. 
Co. of Indiana v. Jordan, 114 N.E. 
461, 63 Ind. App. 365—Scott v. 

Baird, 113 N.B. 769, 63 Ind.App. 16 
—Globe & Rutgers Fire Ins. Co. v. 
Indiana Reduction Co., 113 N.E 
426, 62 Ind.App. 628—American 

Car & Foundry Co. v. Williams, 113 
N.E. 262, 63 Ind.App. 1— Terre 

Haute, I. & E. Traction Co. v. 
Hunter, 111 N.E. 344, 62 Ind.App 
399—Hinton v. Falls City Savings 
& Loan Ass’n, 111 N.E. 20, 60 Ind. 
App. 470—Nave v. Powell, 110 N E. 
1016, 62 Ind.App. 274—Vincennes 
Traction Co. v. Curry, 109 NE. 62, 
69 Ind.App. 683—Johnson v. Be- 
bout, 108 N.E, 967, 69 Ind App. 159 
—Pottlltser V. Citizens’ Trust Co., 
108 N.E. 36, 60 Ind.App. 46—City of 
East Chicago v. Gilbert, 108 N.E. 
29, 69 Ind.App. 618, modified on 
other grounds 109 N.E. 404, 69 Ind. 
App. 618—Town of New Point v. | 
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Cleveland, C., C. 6b St. L. Ry. Co.* 
107 N.B. 660, 69 Ind.App. 147. 
Iowa.—Miller v, Griffith, 66 N.W.2d 
50B, 246 Iowa 476—Newton v. 

Young, 198 N.W. 614, 197 Iowa 1148 
—Holt V. Doty, 187 N.W. 660, 193 
Iowa 682—Thomas v. Wyckoflf, 174 
N.W. 26, 187 Iowa 148—Curnes, 
Eddy & Co. V. Maytum, 173 N.W. 
923, 187 Iowa 120—Peterson v. Mc¬ 
Manus, 172 N.W. 460, 187 Iowa 622 
—Stilwell V. Stilwell, 172 N.W. 177, 
186 Iowa 177—Thompson v. Illinois 
Cent. R. Co., 168 NW. 676, 177 
Iowa 328. 

Ky.—James v. Holt, 244 S.W.2d 159. 
Me.—J. W. Stephens Limited v. 
Maine Lumber Products Corp., 88 
A 2d 926, 147 Me 135—Sard v. 
Sard, 83 A.2d 286, 147 Me. 46. 

Mich.—Hayward v. Marker, 56 N. 
W.2d 143, 334 Mich. 659—Lakeside 
Resort Corporation v. Sprague, 264 
N.W. 861, 274 Mich. 426. 

Minn.—First & Lumbermen’s Nat. 
Bank of Chippewa Falls v. Buch- 
holz, 18 N.W.2d 771, 220 Minn. 97. 
Mo —^Ellls V. Parmer, 287 S W 2d 840 
—Lammers v. Greullch, 262 S W.2d 
861—Clark v. Empire Trust Co., 
248 SW.2d 608—^Magers v. North¬ 
western Mut. Life Ins. Co., 162 S. 
W.2d 148. 348 Mo. 96—State ex rel. 
City of St. Louis V. Public Service 
Commission, 110 S.W.3d 749, 841 
Mo. 920, appeal dismissed Laclede 
Gas Light Co v. Public Service 
Commission of Missouri, 58 S.Ct. 
988, 304 U S. 398, 82 L.Ed 1422— 
Bank of Brimson v. Graham, 76 
S W.2d 376, 336 Mo. 1196, 96 A.L R. 
399 —Scott V. Missouri Pac R Co, 
62 SW2d 834. 333 Mo. 374—Moifett 

V. Butler Mfg. Co., 46 S.W 2d 869 
—Burch V. Cleveland, C., C. & St. 
L. Ry. Co, 40 S.W.2d 688. 328 Mo. 
69—Perryman v Missouri Pac. R. 
Co., 31 S.W.2d 4, 326 Mo. 176. 

State V. Couch, App., 294 S W 2d 
636—^Knight v. Calvert Fire Ins. 
Co , App , 268 S.W.2d 63—Baker v. 
Atkins, App., 268 SW.2d 16— 
Shrevc v. Zuvekas, App., 264 S.W. 
2d 264—Sykes v. Stix, Baer & Pul¬ 
ler Co., App., 238 S.W.2d 918— 
Harding v. Triplett, App, 236 S.W. 
2d 112—Martin v. Metropolitan 
Life Ins. Co. of New York, App., 
174 S.W.2d 222—Rafferty v. Levy, 
App., 163 SW.2d 766—Mills v. 
American Mut. Ass’n, App., 151 S. 

W. 2d 469—Well Clothing Co. v. Na¬ 
tional Garment Co, App., 148 S.W. 
2d 686—Sharp v. Quincy, etc., R. 
Co., 123 S.W 607, 139 Mo.App. 626 
—Shelley v. Hall Drive It Your¬ 
self Co., App., 112 S.W.2d 904—Bo- 
kern V. Loud, App., 108 S.W.2d 1049 
—Mott V. Chicago, R. I. & P. Ry. 
Co., App., 79 S.W.2d 1067—Johnson 

V. Boaz-Kiel Const. Co., App., 22 S. 

W. 2d 881—Novosel v. Mid-West 
Life Ins. Co. of Missouri, App., 
276 S.W. 87—^Wearen v, Woodson, 
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he cannot prevail on the appeal the appeal may 
be dismissed®^ or the brief may be disregarded®^-® 
or stricken,®®-!® While the court will not search 
the record to reverse, it will do so to affirm, and, 
when, before a decision, attention has been called 
to a proposition that will lead to an affirmance, it is 
the court’s duty to affirm, although nothing is said 
in appellee’s brief concerning the matter.®^ Coun¬ 
sel should answer the contention of the other side 
on vital points in the case,®® and failure to do so 
may be deemed an admission thereof.®® 


Ordinarily a point in a brief, as envisaged by the 
rules governing appellate practice, is a statement 
of the reasons why the ruling of the court was 
erroneous.®®-® A party, to be entitled to have al¬ 
leged errors considered, must do more than merely 
call attention to them and assert that they are er- 
rors.®*^ Simply to assert that the court erred, with¬ 
out pointing out wherein the error consists, is the 
allegation of a mere conclusion without furnishing 
the facts or authority on which it is based, and is 
insufficient,®® and amounts to no more than the res- 


App., 268 S.W. 648—Milster v. Mil- 
ster, 209 S.W. 620, 200 Mo.App. 603. 
N.M.—Chavez v. Trujillo, 132 P.2d 
713, 47 N.M. 19. 

Ohio.—Truitt v. Pennsylvania R. Co., 
App., 122 N.E:.2d 412. 

Tex.—Rutledge v. Valley Evening 
Monitor, Clv.App., 289 S.W.2d 952 
—Thompson v. Keene, Civ App. 
281 S.W.2d 167, error refused no 
reversible error—Perry v. City of 
Gainesville, Clv.App, 267 S.W 2d 
270, error refused no reversible er¬ 
ror—Mathis v. State, Clv.App., 258 
S.W.2d 200, error refused no re¬ 
versible error—Treme v. Thomas, 
Clv.App., 161 S.W.2d 124—Travel¬ 
ers Ins. Co. v. Stiles, Civ App. 110 
S.W.2d 985. error refused—Hicks 

V. Atlatl Royalty Corporation, Civ. 
App., 109 S.W.2d 1108—First Nat 
Bank v. Phillips. Clv.App., 101 S. 

W. 2d 319, error dismissed—Ellis 
v. Jefferson Standard Life Ins. Co, 
Clv.App., 99 S.W 2d 953, error dis¬ 
missed—Malone v. Morton Salt Co, 
Clv.App., 95 S.W,2d 164, error dis¬ 
missed. 

JLa •zoeptioa which Is not briefed 

-will not be considered. 

Tex.—Brown v. City of Texarkana, 
Clv.App., 269 S.W.2d 804, error re¬ 
fused no reversible error. 

Xrror stated in motion for new trial 
If the rules so provide, the point In 
motion for new trial that the verdict 
is not sustained by sufficient evi¬ 
dence must be presented by a proper 
brief point following proper assign¬ 
ments of error relied on for reversal, 
and neither presentation by error 
points alone nor brief points alone 
requires a review. 

Iowa.—Loving v. Atlantic Southern 
R. Co., 168 N.W. 910, 184 Iowa 
435. 

Assigameats of error 

Rule of civil procedure providing 
that assignments of error need not 
be copied in the brief, if they other¬ 
wise appear in the record, does not 
give appellant the right to review of 
assignments not brought forward by 
germane points. 

Tex. —Treme v. Thomas, Clv.App., 
161 S.W.2d 124, 

gg. Ind.—Cretcher v. Winona R. Co., 
199 N.E. 241, 209 Ind. 414. 


Mo.—Stephan v. Stephan, App., 242 
SW. 425. 

Tex.—Travelers Ins. Co. v. Stiles, 
Clv.App., 110 S.W.2d 985, error 
granted. 

Judgment not reversed 

Judgment cannot be set aside or 
reversed on a point not raised by ap¬ 
pellant in the brief. 

Mo —Downey v. Kansas City Gas Co., 
App , 79 S.W 2d 1063. 

93 . Cal.—Isaacs v. Jones, 54 P.2d 

1123, 12 C.A.2d 98—Battson v. 

Kirkpatrick, 53 P.2d 762, 11 C.A.2d 
283—Sklpltarey v. Fitts, 17 P.2d 
169, 128 CA 191—Best v Martin, 
12 P2d 80. 124 C.A. 245—Kalten- 
berger v. Alexander Hotel Co, 12 
P2d 59, 124 CA 198—Culver City 
Lime Co v, Orlopp, 11 P.2d 635, 
123 CA 619—Hawkins v. Doolittle, 
298 P 862, 113 C A. 610—Butler v. 
Starkweather, 281 P. 1074, 101 C.A. 
608 

Mo.—Majors v. Malone, 100 S.W.2d 
300, 339 Mo. 1118—Nelson v. 

Cowles. 193 S.W. 679. 

S.C.—Coker v. Duncan, 102 S.E. 18, 
113 SC. 204. 

93.6 Mo —^Warren v. Conroy & Co , 
App., 292 SW. 1068—^Vantrees v 
Trimble, 261 S.W. 396, 214 Mo App. 
30. 

93.10 Or—Allegretto v Oregon Au¬ 
tomobile Ins. Co., 13 P.2d 647, 140 
Or 538. 

94 . Ind.—Hogston v. Bell, 112 N.E. 
883. 185 Ind. 536. 

Davis v. Steele, 147 N.E. 632, 83 
Ind App. 300. 

On court’s own motion 

The supreme court will raise on 
its own motion to save the decree the 
point that, when a decree rests on 
proof of an unchallenged plea, the 
fact that the plea is insufficient pre¬ 
sents no reversible error. 

Iowa.—City of Oskaloosa v. Boyd, 
171 N.W. 583, 186 Iowa 1061. 

95. 111.—Kreda v. Kreda, 255 Ill. 
App. 462. 

96 . Ill.—Scharlau v. Lombard State 
Bank, 278 111.App. 487. 

Prlma faoU 

Where plaintiff, in an action on an 
insurance policy, offers evidence 
tending to show waiver of a provi- 
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slon requiring that proofs of death 
be furnished within a time stipulat¬ 
ed, and briefs the question on appeal 
from a Judgment of nonsuit, but re¬ 
spondent wholly ignores it, such 
waiver will be taken to have been es¬ 
tablished at least prlma facie 
Mo.—^Wheeler v. Fidelity & Casualty 
Co. of New York, 261 S.W. 924, 
298 Mo. 619 

Matter raised for first time In appel- 
lant’s brief 

Respondent’s failure to discuss 
belated demand raised by appellant 
for the first time In his opening brief 
was no reason for allowing demand 
or for holding that respondent had 
thereby confessed the point. 

Cal—Bernlker v. Bernlker, 182 P 2d 
557, 30 C 2d 439. 

98.6 Mo —^White v. Nelson, App, 
283 SW2d 926. 

Tex —Wagley v. Fambrough, Civ. 
App, 163 SW.2d 1072, affirmed 169 
SW2d 478, 140 Tex. 570. 

Not proposition of law 

Court of civil appeals rule requir¬ 
ing statement of "propositions or 
points upon which the appeal is 
predicated" in appellant’s brief does 
not call for propositions of law, but 
only requires that proposition set 
out point to be decided or reason 
for reversing case. 

Tex —Lang v. Harwood, Clv.App., 
146 S.W.2d 946. 

97 . Ala—Cosby-Hodges Milling Co. 
V. Nance, 29 So 2d 576, 32 Ala 
App. 48. 

Ill—Arnett v. City of Roodhouse, 71 
N.E.2d 849, 330 Ill. 524. 

Mo —Townsend v. Lawrence, App, 
267 SW.2d 489. 

N.C —Hopkins v. Colonial Stores, 29 
S.E.2d 455, 224 N.C. 137. 

Tex—First Nat. Bank v. Phillips, 
Clv.App., 101 S.W.2d 319, error 
dismissed. 

Vt.—Dwinell v. Alberghlni, 62 A.2d 
124, 115 Vt. 394. 

Wash.—Paine v. Seattle, 126 P. 628, 
127 P. 680, 70 Wash. 294. 

3 C.J. p 1428 note 60. 

98 . Ala,—Pigford v. Billingsley. 

App., 84 So.2d 661, affirmed 84 So. 
2d 664, 264 Ala. 29—Powell v. 

Bingham, 196 So. 164, 29 Ala.App. 
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ervntion of exceptions to the ruling complained may be sufficient although it does not give any rea- 
of.^® son in support of the assertion that the ruling of 

the court was error,^-^® where the reason appears 
Thus, the rule is well settled that, in addition to the statement or argument under the point.i-l6 
specifying the alleged errors complained of, the Appellant must show why alleged errors are er- 
brief should state reasons to show why the rulings rors2 and must apply to the facts of the case the 
complained of are erroneous.l A mere repetition principles of law discussed.® Where the reasons 
of, or reference to, the assignment of error is in- assigned for urging that the ruling complained of 
sufficient.®-® However, under a provision that a is erroneous are without merit, the court is not 
point shall be deemed sufficient if it directs the required to consider other reasons,but it may 
attention of the court to the error relied on, a point do 


248, certiorari dismissed 19C So. 
160. 239 Ala. 615. 

Fla—Stewart v. Mack, 86 So.2d 143. 
Ill.—See American Cigar Co. v. 

Berger, 221 Ill.App. 285. 

Ind.—Robbins v. Magee, 96 Ind. 174. 
Baltimore & O. R Co. v. Pertics, 
46 N.E.2d 261, 112 Ind.App 674. 
Iowa.— Corpus Juris Bsonndiim cited 
In Stewart v. Hilton, 77 N.W.2d 
637, 642. 

Mo.—Mannon v. Frick, 296 SW.2d 
158. 

Onka V. Butkovlch, App, 294 S. 
W.2d 367. 

N J —Szabo V Pennsylvania R. Co.. 

40 A.2d 662, 132 N.J Law 331. 

NC—Hopkins v Colonial Stores, 29 
SE.2d 465, 224 N.C. 137. 

Okl.—Reed v. U. S. Hoffman Ma¬ 
chinery Corp, 143 P2d 809, 193 
Okl. 370—Allen v. First Nat. Bank 
& Trust Co. of Muskogee, 67 P.2d 
2, 179 Okl. 631. 

Pa.—In re Lorenzo, 188 A. 108, 324 
Pa. 142. 

3 C.J. p 1428 note 51. 

Court need not search record 

Where attention of the appellate 
court is not directed to any issue on 
which it is claimed there was a fail¬ 
ure to And, nor is reference made to 
any evidence to support the conten¬ 
tion that the trial court failed to And 
on all issues, no duty devolves on 
the appellate court to search the rec¬ 
ord to discover possible error in that 
regard. 

Cal —Altschul V, Alexander, 224 P. 
760, 65 C.A. 626. 

Damages 

In lessor’s action to recover dam¬ 
ages for breach of lease, where de¬ 
fendant lessee did not point out in 
what respect damages were excessive 
and lessor merely stated in brief 
that damages should be increased to 
certain amount without pointing to 
any item or stating in what respect 
damages were inadequate, award 
Axed by trial court would not be 
disturbed. 

La.—Rials v. Davis, 81 So.2d 726, 212 
La. 161. 

99. Ala.—Mitchell v. Gamblll, 37 So. 
402, 140 Ala. 646. 

Christ V. Splzman, 86 So.2d 668, 
88 Ala.App. 686. 


1. Ala—Moore v. Robinson, 108 So. 
233. 214 Ala 412. 

Worthington v. Robinson, 111 So 
762, 22 Ala.App. 38. 

Cal.—Romero v. Letts, 61 P.2d 449, 
7 C 2d 603. 

Fla—Brooks v. Mathers, 176 So. 438, 
129 Fla. 443. 

Ill —Beaudry v. Bell, 260 Ill.App. 
468. See Joy v. Chicago, B. & Q. 
R. Co, 183 III App. 92, affirmed 106 
KE. 330, 263 Ill. 466. 

Iowa.—Carlson v. Bankers Trust Co., 
50 N.W2d 1, 242 Iowa 1207. 

Mich—Toy ex rel Ketcham v. La¬ 
peer Farmers Mut. Fire Ins. Ass’n, 
297 N.W. 232, 297 Mich. 174— 

Schneider v Draper, 267 N.W. 831, 
276 Mich. 269. 

Minn—Seabloom v. Krler, 18 N.W. 
2d 88. 219 Minn. 362. 

Mo —Repple v. East Tex. Motor 
Freight Lines, 289 S.W.2d 109— 
State Mut. Life Assur. Co. of 
Worchester, Mass v. Dischlnger, 
263 SW2d 394—Daugherty v. 
Maddox. 260 SW.2d 732, 364 Mo. 
240—Sec V. Wabash R. Co., 269 S. 
W,2d 828. 

Onka V. Butkovlch, App., 294 S. 
W 2d 357—Green v. First Nat. 
Bank of Kansas City, App., 169 S 
W 2d 445, rehearing denied 173 S 
W2d 763, 236 Mo.App 1257—Col¬ 
let V, Local Finance Co, 163 S W. 
2d 123, 236 Mo App. 181—Berger- 
son V. General Ins. Co. of America, 
of Seattle, Wash., 148 S.W.2d 812, 
236 Mo App, 806. 

N J —Szabo V. Pennsylvania R Co , 
40 A.2d 662, 132 N.J.Law 331— 
A. Makray, Inc. v. McCullough, 136 
A. 816, 103 N.J.Law 346. 

Pa—In re Lorenzo, 188 A. 108, 324 
Pa. 142. 

Tex —First Nat. Bank v. Phillips, 
Civ App., 101 S.W.2d 319, error dis¬ 
missed—Gavin v. Webb, Civ.App, 
99 SW.2d 372, dismissed for want 
of Jurisdiction 101 S.W.2d 217, 128 
Tex. 626. 

3 C.J. p 1428 note 63. 

1.6 Ala—Southern Ry. Co. v. San¬ 
ford, 76 So.2d 164, 262 Ala. 6— 
Howell V. Moon, 116 So. 618, 217 
Ala. 421—Stover v. Hill, 94 So. 826, 
208 Ala. 676. 

W. S. Wiles & Son v. Wright, 
136 So. 842, 24 Ala.App. 409, cer- 
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toriari denied 136 So. 843, 228 Ala. 
390—BarAeld v. Bartlett. 119 So. 
696, 23 Ala App. 9, certiorari denied 
119 So. 697, 218 Ala. 646. 

N.C.—Hopkins v. Colonial Stores, 29 
SE.2d 466, 224 N.C. 137. 

Vt.—Burlington Grocery Co. v. Mc- 
Greggs, 122 A. 479, 97 Vt. 68. 

1.10 Tex.—Fambrough v. Wagley, 
169 S.W2d 478, 140 Tex. 677. 

Haskell Independent School 
Dlst. V. Ferguson, Civ.App., 178 S. 
W.2d 130, error refused—Brown 
County Water Imp. Dlst. No. 1 v. 
McIntosh, Clv.App., 164 S.W.2d 722, 
error refused. 

1.15 Tex.—^Wagley v. Fambrough, 
169 S.W.2d 478, 140 Tex. 677. 

Insurance Inv. Corp. v. Har¬ 
grove, Civ.App., 179 SW2d 383— 
Haskell Independent School Diet. 
V. Ferguson, Civ.App., 178 S.W.2d 
130, error refused. 

2. Ala,—Stapp v Roberts, 160 So. 
668, 26 Ala App. 378 

Iowa.—Pascoe v. Chicago. B & Q. H. 
Co., 174 N.W. 668, 187 Iowa 987. 

3. Cal —First Mortg. Corporation v. 
Beck. 1 P.2d 534. 115 C A. 261. 

Mo —Brown v. Citizens’ State Bank, 
134 S.W.2d lie, 346 Mo. 480. 

Not duty of oonrt 

The appellate court need not as¬ 
sume the burden of applying to the 
facts of the case principles of law 
discussed by appellant. 

Cal.—First Mortg. Corporation v. 
Beck, 1 P.2d 634, 116 C.A. 261. 

3.5 Cal.—Perry v. Piombo, 166 P.2d 
888, 73 C.A.2d 669. 

N.C.—Caldwell v. Southern Ry. Co., 
10 SE.2d 680, 218 N.C. 63. 

3.10 N.C.—Caldwell v. Southern Ry. 
Co , supra. 

Correct reason uaneosssary 

Where appellant’s contention that 
he was entitled to a general charge 
was correct. Judgment must be re¬ 
versed, although the reasons assign¬ 
ed in support of the contention were 
unsound. 

Ala.—Bright v. Sawyer, 169 So. 211, 
229 Ala. 667. 
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The points and propositions should be clearly and 
fully stated^ in the form and manner prescribed 
by the rules.^-6 Where a good faith attempt has 
been made to present the errors relied on, the court 
is loath not to consider them as far as they can be 


!. determined because of technical defects.* 

While the court may look to the statement and 
argument under a point to determine its sufficien- 
cy,*-5 a point is not properly stated for the first 


4i Mo.—Brigham City Fruit Grow¬ 
ers’ Ass'n V. G. H. Zollmann Prod¬ 
uce Co., 220 S W. 911—Schroeder v. 
Edwards, 184 S.W. 108. 267 Mo. 469. 

McDonnell v. Hawkeye Life Ins. 
Co , App , 84 S.W.2d 387—^Friedman 

V. Maryland Casualty Co., App., 71 
S.W.2d 491. 

4.S Cal.—^Devers v. Greenwood, 293 
P.2d 834, 139 C.A.2d 345—Chiches¬ 
ter V. Bank of America Nat. Trust 
& Sav. Ass’n, 124 P.2d 99, 51 C.A. 
2d 146. 

Ind.—Scott V. Pandell, 118 N.B.2d 
372, 124 Ind.App. 474—^Fetter v. 
Powers, 78 N.B.2d 555, 118 Ind.App. 
867. 

Iowa—Bennett v. Bowers, 28 N.W.2d 
618, 238 Iowa 702—In re Nichol¬ 
son’S Estate, 300 N.W. 332, 230 
Iowa 1191. 

Mo.—P. W. Finger Roofing Co. v. 

Koch, App., 272 S.W.2d 22. 

N.M. Richards v. Wright, 119 P.2d 
102, 45 N.M. 538—Robinson v. Mlt- 
try Bros , 94 P.2d 99, 43 N.M. 367. 
Tex.—Ru.ss Mitchell, Inc, v. Houston 
Pipe Line Co., Civ App, 219 SW. 
2d 109, error refused no reversible 
error—Garcia v. Garza, Civ.App , 
161 S.W.2d 297—Anders v. Hart¬ 
ford Accident & Indemnity Co., 
Clv.App., 141 S.W.2d 1014—Ziegel- 
meyer v. Joyce, Civ.App., 97 S.W. 
2d 346. 

Folat not made In the manner 

preeorihed by court rule will not be 
noticed on appeal. 

Mo.—Jones v. Giannola, App., 252 S. 

W. 2d 660. 

^Proposition’* treated as ’’point” 

Where appellants in their briefs 
asserted “propositions," propositions 
were treated as points to predicate 
appeal thereupon as provided for in 
Rules of Civil Procedure which did 
not define term "point," since under 
former rules of practice "proposi¬ 
tions" were synonymous with 
"points." 

Tex.—Haskell Independent School 
Dist. V. Ferguson, Clv.App., 178 S. 
W.2d 130, error refused. 

Oommingling with assignments of 
•rror 

A brief filed by appellant in which 
errors assigned were commingled 
with points made, and with assign¬ 
ments of error, was held not in con¬ 
formity with the rules requiring ap¬ 
pellant’s brief to contain a state¬ 
ment of points relied upon for re- 
▼ersal and distinctly and separately 
to allege errors committed by the 
inferior court 


Mo.—McDonnell v. Hawkeye Life 
Ins. Co., App., 84 S.W.2d 387. 
Substantial compliance shown 
Where the points were marshaled 
in such manner as to enable the 
court to grasp satisfactorily the 
questions presented and defendant’s 
position relative thereto, a substan¬ 
tial compliance is shown. 

Mo.—Wills V. Sullivan, 242 S.W. 180, 
211 Mo.App. 318. 

Good practice shown 

Statement of case and points held 
conformable to good practice 
Mo.—Bury v. St. Louis-San Francis¬ 
co Ry. Co., 17 S.W.2d 549, 228 Mo. 
App. 483. 

Xt is enough that the ruling com¬ 
plained of be stated in the brief point 
or proposition in comprehensible lan¬ 
guage. 

Iowa.—Jahn v. Steffen, 174 N.W. 109, 
187 Iowa 168. 

Good practice 

After the party has set out his ew- 
signments of error, he should take 
up each error separately and argue 
the facts and law with respect to it, 
giving appropriate citations to the 
record and to the law relied upon. 
Tenn.—Walkup v. Covington, 78 S. 
W.2d 718, 18 Tenn.App. 417. 

PuU discussion in Ueu thereof 

Appeal will be considered, al¬ 
though appellant’s brief contains no 
tabulated points and authorities or 
proper specifications of error, where 
the main specifications are thorough¬ 
ly discussed in the body thereof. 

Idaho—Rowe v. Northern Pac. Ry. 
Co., 17 P.2d 352, 52 Idaho 649. 

Point held sufliciently presented 

Cal.—Barnes v. Cocke, 281 P. 603, 
101 C.A. 170. 

Ind—Dilworth v. Wimer, 21 N.B.2d 
423, 106 Ind.App. 643. 

Mo.—Jackson v Thompson, 218 S.W. 
2d 97, 358 Mo. 1001. 

Point held not sufficiently presented 

Tex.—^Ellls V. Jefferson Standard 
Life Ins. Co., Civ.App, 99 S.W.2d 
953, error dismissed—Gavin v. 
Webb, Clv.App., 99 S.W.2d 872, 
dismissed for want of Jurisdiction 
101 S,W.2d 217, 128 Tex. 625. 

6. Ind.—Russell v. Johnson, 46 N.E. 
2d 219, 220 Ind. 649—Lets Mfg. Co. 
V. Public Service Commission of 
Indiana, 4 N.E.2d 194, 210 Ind, 467. 

Setters v. State, 179 N.E. 284, 
98 Ind.App. 650—^Dobbs v. Royer, 
142 N.E. 181, 81 Ind.App. 388-- 
King Piano Co. v. Brant, 128 N.E. 
727. 70 Ind.App. 648. 
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Mo.—Smith V. Thompson, 161 8.W.2d 
232, 349 Mo. 396—Soago v. New 
York Cent. R. Co., 165 S.W.2d 126, 
848 Mo. 761, reversed on other 
grounds 62 S.Ct. 806, 816 U.S. 781, 
86 L.Ed. 1188. 

Crader v. Bollinger, App., 188 S. 
W. 717—Conrad v. Bollinger, App., 
183 S.W. 717—Morrison v. Bol¬ 
linger. 183 S.W. 716, 194 Mo.App. 
9. 

Poor arrangement 

Defendant’s brief, containing a 
statement of principal facts followed 
by assignment of errors, then brief 
and argument, although the points 
sought to be made were not set out 
8epal*ately with citation of authori¬ 
ties under a head of "points and au¬ 
thorities," but embodied in the argu¬ 
ment certain definite points in nu¬ 
merical order with citation of au¬ 
thorities and a discussion of eaoh, 
would be considered by the supreme 
court, although the arrangement was 
not strictly formal. 

Mo—Farmers’ Elevator A Grain Co. 

V. l^avis, 267 S.W. 393. 

Surplus allegation 
On appeal from judgment grant¬ 
ing annulment, point of error which 
asserted a correct proposition of law 
could be considered, even though 
point contained allegations as to is¬ 
sue on which no pleading or proof 
had been offered, and such allega¬ 
tion could be deleted as surplusage. 
Tex —Hyman v. Hyman, Clv.App., 
276 S.W.2d 149, error refused no 
reversible error. 

Multifarlousaess 

(1) Under the liberal rules of 
briefing, where points of error are 
multifarious the court of civil ap¬ 
peals Is required on application to 
permit the filing of proper points of 
error. 

Tex —Tower Contracting Co. v. 
Flores, Civ App,, 294 S.W.2d 266, 
error granted. 

(2) Where the parties treated ap¬ 
pellant’s point of error as broad 
enough to cover the matter argued, 
the court of civil appeals would so 
consider the point, notwithstanding 
the point was multifarious and tech¬ 
nically bad for that reason. 

Tex.—Tower Contracting Co. v. 
Flores, supra. 

B.6 Tex.—Fambrough ▼. Wagley, 
169 S.W.2d 478, 140 TeX. 677. 

Saldana v. Garcia, Clv.App., 276 
S.W.2d 568, affirmed. Sup., 286 S.W. 
2d 197—Great Atlantic A Paclflc 
Tea Co. v. Athena Lodge Na 165, 
A. F. & A. M., Clv.App., 207 S.W. 
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time in the argument, nor is the omission of matter argument^ ® or in the reply brief^ i® will not he 

from the points cured by its statement in the argu- considered by the appellate court. 

mcnt.5-to It is the duty of attorneys to state their 

points and arguments in their written briefs,® and Under some rules each point should be preient- 
not wait until oral arguments to refer to such mat- ed separately under an appropriate heading show- 

ters.*^ A matter raised for the first time in oral ing the nature of the question to be presented;® 


2(1 217, error refused no reversible 
error—Insurance Inv. Corp. v. Har¬ 
grove, C1V.APP.. 170 S.W.2d 388. 

6.10 Ill.—Scally V. Flannery, 11 N. 
E.2d 128, 292 Ill.App. 349. 

Ind.—Carithers v. Carithers, 65 N.B. 
2d 640, 116 Ind.App. 607—McCord 
v. Chief Anderson Ass'n of Madl* 
son County, 196 NE. 346, 100 Ind. 
App. 468—Locomotive Engineers’ 
Mut. Life & Accident Ins. Ass'n v. 
Higgs, 135 N.E. 868, 79 Ind.App. 
427—Gray v. Blankenbaker, 121 N. 
E. 84, 68 Ind.App. 658—Evansville 
& T. H. R. Co. V. Hoffman. 118 N. 
E. 151, 67 Ind App. 571—Chicago 
& E. R. Co. V. Blddinger, 113 N.E. 
1027, 63 Ind.App. 80. 

Iowa —Powers v. Iowa Glue Co., 168 
N.W. 826, 183 Iowa 1082. 

Mo.—Elsenbarth v. Powell Bros. 
Truck Lines, 161 SW.2d 263— 
Mahmet v. American Radiator Co., 
294 S.W. 1014. 

McMilllon V Triplett. 118 S W 2d 
615, 233 Mo App. 325. 

Argument is not a necessary part 
of the brief, and matters not set 
forth In the essential part of the 
brief will not be considered, al¬ 
though set forth in the argument. 
Ind —Pfeil v Citizens’ Loan & Trust 
Co. of Logansport. 167 N.E. 623, 
89 Ind.App. 625—Plshel v. Pinc- 
kard, 141 N.E. 615, 80 Ind App. 
644—Whipple v. Cain, 127 N.E. 283, 
73 Ind.App. 285. 

6. Nev.—State v Streshley, 209 P 
712, 46 Nev. 199. 

7. Cal.—Lotts V. Board of Park 
Com’rs of City of Los Angeles, 67 
P.2d 216, 13 CA.2d 626 

S.C —Stroman v. South Carolina 
Power Co., 167 B.B. 844, 168 S.C. 
538. 

Wash.—Campbell v. Webber, 188 P. 

2d 130, 29 Wa8h.2d 616. 

7.5 Cal.—Lotts v. Board of Park 
Com’rs of City of Los Angeles, 67 
P.2d 216, 13 C.A.2d 626. 

Ind.—New York Cent. R. Co. v. 
Burch. 23 N.E.2d 686. 216 Ind. 271. 

7.10 Cal.—Lotts V. Board of Park 
Com'rs of City of Los Angeles, 67 
P.2d 216, 13 C.A.2d 625. 

Tex.—Colorado River Western Ry. v. 
Texas & N. O. R. Co., Clv.App., 283 
S.W.2d 768, error refused no re¬ 
versible error. 

Vaot thnt aa asslgament of error 
was referred to in appellant's argu¬ 
ment in reply to respondent’s brief 
was not sufficient to preserve assign¬ 
ment for appellate review, where as¬ 


signment was not mentioned In ap¬ 
pellant’s points and authorities and 
argument. 

Mo.—Smith v. Thompson, 142 S.W.2d 
70, 346 Mo. 502. 

& Cal.—Ingram v. Higgins, 229 P. 
2d 385, 103 C.A.2d 287—Lady v. 
Worthingham, 130 P.2d 486, 66 C. 
A 2d 396—Bright v. Zabler, 111 P. 
2d 887, 43 C.A.2d 706—Wlersma v. 
City of Long Beach, 106 P.2d 46, 
41 C.A.2d 8—People v. United Capi¬ 
tal Corp.. 79 P.2d 186, 26 C.A.2d 
297—Lady v. Smith, 66 P.2d 76, 19 
C.A 2d 167—Superior Sand Co. v. 
Smith. 64 P.2d 1149. 19 C.A.2d 
166—Graybeal v. Press-Telegram 
Pub. Co., 67 P.2d 1348, 14 C.A. 
2d 262—Bernstein v. Congregation 
Anshl Sfart of Boyle Heights, 67 
P.2d 954, 14 C.A.2d 96—Battson v. 
Kirkpatrick, 63 P.2d 762, 11 C.A. 
2d 283—Landa v. Steinberg, 14 P. 
2d 532, 126 C.A. 324—Milano v. 
Bullerl, 13 r.2d 621, 126 C.A. 72, 
followed In Milano v Ratto, 13 P. 
2d 621, 126 CA. 784—Richmond 
Terminal Corp. v. Parr Terminal 
Co. 2 P.2d 679, 116 CA. 368—Im¬ 
perial Water Co. No. 4 v. Meserve, 
217 P. 648, 62 C.A. 693. 

Buie is not mere teohaloal require¬ 
ment, but is prescribed for purpose 
of facilitating disposition of cases 
on appeal and directing attention of 
court to specific errors of law al¬ 
leged to have been committed by 
trial court. 

Cal.—Lady v. Smith, 65 P.2d 76, 19 
C.A.2d 167. 

Buie refers to l^sl questions 

Cal.—Kaltenberger v. Alexander Ho¬ 
tel Co., 12 P.2d 59, 124 C.A. 198. 

]bength or number InvolTed imma¬ 
terial 

The court rule requiring appellant 
to present each point separately un¬ 
der an appropriate heading applies to 
all briefs, regardless of length. 

Cal.—Sun Lumber Co. v. Bradfield, 10 
P.2d 183, 122 C.A. 891, followed in 
10 P.2d 186, 122 C.A. 783. 

Only one point 

Where single ground for reversal 
urged on appeal Is insufficiency of 
evidence to support Judgment ap¬ 
pealed from, respondents’ argument 
with respect to appellant’s failure to 
present each point separately under 
appropriate heading, as required by 
court rule, is without merit. 

Cal.—De Hart v. Allen, 111 P.2d 842, 
48 C.A.2d 479. 


Alphabetioal headings insuAoisnt 

Appellant's brief, stating below 
the heading "Statement of Facts” 
that the appeal was based on er¬ 
roneous instructions and setting 
forth the parts of the instmotions 
objected to in the type of the general 
text below headings from**A" to ”P,” 
inclusive, is insufficient. 

Cal.—Kaltenberger v. Alexander Ho¬ 
tel Co., 12 P.2d 69, 124 C.A. 198. 
Opening paragraph insulILoient as 
heading 

The opening paragraph of discus¬ 
sion under each point in appellant’s 
brief was held not sufficient com¬ 
pliance with the court rule requiring 
an appropriate heading showing the 
nature of the question presented. 
Cal.—In re Smith’s Estate, 9 P.2d 
244, 121 C.A. 368. 

Xnsnifioient headings 

(1) Where the only headings are 
"Statement of the case,” ’’Argu¬ 
ment,” "The law,” “Evidence,” "Sum¬ 
mary of evidence,” and "Conclusion,” 
they are insufficient. 

Cal.—^De Guire v. Police Commission 
of City and County of San B*ran- 
cisco, 92 P2d 423, 33 C.A.2d 676— 

I Currier v. Oakland Ass’n, 21 P.2d 
462, 131 C.A. 371. 

(2) Appellant’s brief containing 
headings "Statement of the Case,” 
"Law of the Case,’’ "Argument, A, 
B, C, D and E,” and respondent's 
brief containing headings "Statement 
of the Case,” "Respondent’s Points 
and Authorities, I, II, III, IV, V and 
VI,’’ does not comply with the court 
rules. 

Cal.—In re Hartson’s Estate, 24 P.2d 
171, 218 C. 686. 

Xerits considered, notwithstanding 
failure of appellant to comply with 
rules on appeal by making each point 
in his brief appear separately under 
an appropriate heading. 

Cal—Williams v. Smith, 274 P.2d 
204, 127 C.A.2d 607. 

Xeadings to iadloate rerersal 

(1) Headings in appellant’s open- 
I ing brief should so state the points 
involved as to compel reversal in the 
event the points were well taken. 
Cal.—Richard v. Richard, 267 P.2d 
867, 123 C.A.2d 900—Parish v. Pa¬ 
cific Indemnity Co., 100 P.2d 776, 
38 C.A.2d 167—Lady v. Smith, 66 
P.2d 76, 19 C.A.2d 167—Herllhy v. 
Ward. 18 P.2d 992, 129 C.A. 484— 
Richmond Terminal Corporation r. 
Parr Terminal Co., 2 P.2d 579, Ilf 
C.A. 868. 
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under other rules the brief must contain under a 
separate heading of each error relied on separately 
numbered propositions or points, stated concisely, 
and without argument or elaboration.^ 

Under some rules the points and authorities should 
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either set out the matter complained of, or state the 
substance thereof and refer to the place in the rec¬ 
ord where such matters can be found and, under 
other rules, they should be sufficient in and of them¬ 
selves, without reference to the argument or the 


(2) Presentation of plaintlfTs ap¬ 
peal from Judgment after verdict is 
Insufflcient, where the only heading 
showing the nature of the question 
presented dealt with the sufficiency 
of the complaint. 

Cal.—^Herllhy v. Ward, supra. 

Question presented on first page 

The supreme court is not con¬ 
strained to decide suggestions of er¬ 
ror in appellant's brief not noted in 
questions on the first page of the 
brief as required by the rules. 

Cal.—Metzler v. Foster Holding Co., 
64 P.2d 447, 6 C.2d 278. 

Oorreotlon on court’s motion 

Where appellant’s brief on motion 
to dismiss appeal did not comply 
with the rule requiring the brief to 
present each point separately under 
an appropriate heading, the review¬ 
ing court on its own motion granted 
appellant the privilege of correcting 
the brief and serving upon respond¬ 
ent a statement specifying claimed 
error in admitting evidence. 

Cal.—Jackson v. Morse, 18 P.2d 970, 
129 C.A. 497, 

Time wlthlu which to correct 

Missing headings in the brief can¬ 
not be supplied or other violations of 
the court rule rectified after the case 
is placed on the appellate court cal¬ 
endar. 

Cal.—Kaltenberger v. Alexander Ho¬ 
tel Co., 12 P.2d 69, 124 C.A. 198. 

9. Ind.—Phend v. Milk Control 
Board of Indiana. 12 N.E.2d 114, 
213 Ind. 369—Butler v. Collins, 199 
N.E. 264, 210 Ind. 38—Buser v. 
State, 161 N.E. 826, 200 Ind. 116. 

D. Graff & Sons v. Williams, 61 
N.E.2d 72, 115 Ind.App. 697—Sey¬ 
mour V. Seymour, 37 N.E.2d 269, 
110 Ind.App. 76—HiUyer v. Boyd, 
32 N.E.2d 93, 109 Ind.App. 18— 
Imler v. Imler, 198 N.E. 796, 101 
Ind.App. 241—Ferree Case Lumber 
Co. V. Aufderhelde, 196 N.E. 287, 
100 Ind.App. 647—Pacific States 
Life Ins. Co. v. Banker, 189 N.E. 
417, 98 Ind.App. 382—^Welter v. 
Highland Realty Co., 177 N.E 337, 
93 Ind.App. 97—Brayton v. City of 
Rushville, 120 N.E. 48, 68 Ind.App. 
238—^Evansville & T. H. R. Co. v. 
Hoffman, 118 N.E. 161, 67 Ind.App. 
571—Pish V. Hetherington & Ber¬ 
ner, 112 N.E. 391, 61 lnd.App. 646. 
Zowa.—Reints & De Ruhr v. Folkers, 
169 N.W. 386. 

Mo.—Wood V. Nokes’ Estate, App., 
176 S.W.2d 32—McNicholas v. Con¬ 


tinental Baking Co., App., 112 S.W. 
2d 849. 

Orltcrion for cousidcratiott 
Under Ct.Rules, rule 63 (128 N.W. 
xi), requiring the brief to contain 
separately numbered propositions 
stated precisely without argument, 
the test of sufficiency Is not whether 
the error relied on has been stated, 
but whether the question appears in 
points or proposition following re¬ 
cital of rulings claimed to be errone¬ 
ous. 

Iowa.—^Wlne v. Jones, 168 N.W. 818, 
183 Iowa 1166. 

Obvious mistake 

Court would not refuse to consider 
error because of obvious mistake in 
numbering propositions and author¬ 
ities which did not mislead or con¬ 
fuse the court. 

Ind.—New York Life Ins. Co. v. 
Kuhlenschmidt, 33 NE.2d 340, 218 
Ind. 404, 135 A.L.R. 397. 

Buie contemplates that each error 
upon which appellant relies should 
be set out or referred to as a heading 
in the proper part of the brief, and 
that under each heading the proposi¬ 
tions and points bearing upon the 
questions thus presented should be 
stated and supported by authorities. 
Ind.—Cleveland, C., C. & St. L. Ry. 
Co. V. Ritchey, 111 N.E. 913, 176 
Ind. 28. 

Tailure to group propositions 

Where one assignment of error 
challenges the order denying motion 
for new trial, which motion con¬ 
tained nine grounds, and appellant’s 
brief set out nine propositions of 
law consecutively numbered and not 
grouped "under a separate heading of 
each error relied on," as required by 
rule 22 (65 N.E. vi), the judgment 
may be affirmed without discussion. 
Ind—Leedy v. Idle, 121 N.E. 323, 69 
lnd.App 106. 

Gouteuts of point or proposition 

(1) "The point or proposition 
should state the law as applicable to 
the particular ruling complained of 
as contended by appellant.” 

Iowa.—Wine v. Jones, 168 N.W. 318, 

320, 183 Iowa 1166. 

(2) Where neither assignment of 
error as a whole nor any of the 
grounds in the motion for new trial 
are set out in appellant’s brief under 
propositions, points, and authorities, 
appellant’s brief presents no ques¬ 
tion for review. 

Ind.—Imler v. Imler, 198 N.E. 796, 
101 Ind.App. 241. 
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7or uoaoompliaaos with the rules 
the Judgment may be affirmed. 
Iowa.—^Hlcks V. Hicks, 206 N.W. 

811—J. I. Case Threshing Mach. 

Co. V. Dravis, 166 N.W. 60, 182 

Iowa 474. 

Bumberiag 

(1) Appellant's failure to number 
the propositions of law in its brief, 
was not very material, where the 
court experienced no difficulty in un¬ 
derstanding the facts or the proposi¬ 
tions of law relied on for reversal. 
Mo.—Bank of Malden v. Wayne 

Heading Co., 200 S.W. 693. 198 Mo. 

App. 601. 

(2) Although appellants' brief 
fails to meet the requirements of the 
rule of the court of appeals as to 
statement in numerical order of 
points relied on, nctlon thereon by 
the court of appeals under the rule 
by dismissing Is discretionary. 

Mo—Matthews v. Jones, App., 199 S. 

W. 578. 

(3) Under court rule requiring ap¬ 
pellant to state "the points relied 
on’’ in numerical order with cita¬ 
tion of authorities, appeal would not 
be dismissed merely because points 
in brief, appearing under separate 
headings in bold face type, were not 
numbered and in some Instances 
were stated too abstractly. 

Mo—Weller v. Searcy, 123 SW.2d 

73, 343 Mo. 768. 

Zn Kentucky the rules require that 
a classification of the que.stions dis¬ 
cussed and the authorities relied on 
and cited under the appropriate 
heading should accompany every 
brief. 

Ky—Dunn v. Blue Grass Realty Co., 

173 SW. 1122, 163 Ky. 384. 

10. Mo.—Hunt V. Hunt, 270 S.W. 

365, 307 Mo. 376—Summers v. 

Cordell, 187 S W. 6. 

McGee v. Dunnigan, App., 218 S. 

W. 934. 

Ohio.—La Flash v. Tiger, 114 NE.2d 

139, 93 Ohio App. 474. 

Zn Montana assignments of error, 
not briefed in accordance with Sup 
Ct.Rule8, rule 10 par 3 subd c. (167 
P. x), requiring a brief of the ar¬ 
gument exhibiting a clear statement 
of the points of law to bo discussed 
with a reference to the page of the 
record and the authorities relied on 
in support of each point, may be dis¬ 
regarded on appeal. 

Mont.—Cornner v. Hamilton, 204 P. 

489, 62 Mont. 239. 
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record, to present each and every question desired 
to be reviewed.il As discussed supra § 1323 b the 
rules may require that each point be supported by 
a fair and concise statement of the facts pertinent 
thereto. 

Points hosed on errors specified or assigned. 


APPEAL & EBBOB § 1324(1) 

While there is authority that it is not essential that 
the brief identify the points argues with the assign¬ 
ment or specification of errors,12 it is ordinarily 
held that a point or proposition must be directedl* 
or must be germanei^-B to a particular error as¬ 
signed or specified, and a point not predicated on an 


11. Ind.—CThicago & E. R. Co. v. 
Kaufman, 138 N.B. 399, 78 Ind 
App. 474—^WeBtern Union Tele¬ 
graph Co. V. Hadley, 119 N.E. 870. 
69 Ind.App. 75. 

Clear, uaderataiidable brief siiiBolent 

A brief which is clear and pre¬ 
sents points and authorities so that 
the court is able to understand ap¬ 
pellant’s contention and errors relied 
on without reference to the record 
accomplishes the purpose of the rule. 
Ind.—Smallwood v. Barskin, 194 N.E. 
147, 208 Ind. 267. 

12. S.D.—Sweeney v Hewett, 148 N 
W. 603, 34 S.D. 302. 

Where authorities cited 

Propositions in appellant’s brief 
followed by citation of authorities 
may be considered, although rulings 
are not definitely located. 

Ala—Finney v. Bouchelle, 124 So. 
423, 220 Ala. 194. 

13. Ala —Davis v. Wells, 90 So 2d 
266. 

Cal.—Legg V. Teneycke, App., 301 P. 
2d 604. 

Fla,—Bryant v. Godfrey, 40 So 2d 
833. 

Ind.—State v. Hinds, 165 N.E 754, 
200 Ind 613—Gray v McLaughlin, 
131 NE 618, 191 Ind 190, 

Poore V. Poore. 125 N.E 2d 810, 
125 Ind App. 392—Teeters v. 
Dougherty, 13 NE.2d 309, 104 Ind 
App. 700—Ward v. Ward, 11 NE 
2d 611, 104 Ind App. 386—Miller v. 
Miller, 10 NE.2d 746, 104 Ind.App. 
298—Breuninger v Week, 7 N.E 2d 
617, 103 Ind App 305—^Wm. Mitch¬ 
ell Printing Co v. Citizens Bank of 
Greenfield, 2 NE.2d 807, 102 Ind. 
App 573—Markey v. McReynolds, 
1 NE.2d 654, 102 Ind App. 183— 
Haynes v. Switzer Heal Estate 
Corporation, 196 NE. 133, 100 Ind 
App. 410—Roush V. W. R. Duncan 
& Son, 183 N.E 410, 96 Ind.App. 
122—Miller v. Tri-State Loan & 
Trust Co., 182 N.E 583, 96 Ind.App. 
642—Barker v. Central Building 
& Loan Ass’n, 182 N.E. 90. 94 Ind. 
App. 661—^Kellems v. Republic 
Const. Co., 131 N.E. 645, 77 Ind. 
App. 18—^Wm. P. Jungclaus Co. v. 
Ratti, 118 N.E. 966, 67 Ind.App. 
84—Traylor v. McCormick, 115 N. 
E. 846, 63 Ind.App. 696—Pinkus v. 
Pittsburgh, C., C. & St. L. Ry. Co., 
114 N.E. 36, 65 Ind.App. 88—Chi¬ 
cago & E. R. Co. V. Biddinger, 113 
N.E. 1027, 63 Ind.App, 80—Vanda- 
lia Coal Co. v. Shephard, 113 N.E. 
767, 67 Ind.App. 78—^Workingmen’s 


Mut. Protective Ass’n v Roos, 113 
N.E. 760, 63 Ind App. 18. 

Mo—Lomax v. Sawtell, App., 286 
S W.2d 40—^Wllkerson v. National 
Council of Knights and Ladies of 
Security, App., 218 S.W. 976. 
Effect of omisslou to iadloate 
Where appellant states proposi¬ 
tions of law in its brief without in¬ 
dicating the particular ground of 
motion for new trial to which it de¬ 
sires to apply them, as reaulred by 
court rule, only such propositions as 
by their wording indicate the partic¬ 
ular ground will be considered by the 
appellate court. 

Ind.—Dally v. Smith, 118 N E. 312, 66 
Ind.App. 393—Indiana Mfg. Co. v. 
Coughlin, 116 NE. 260, 66 Ind.App. 
268. 

Befereuoe to error sullloient 

Where appellant under its points 
and authorities challenged ruling on 
demurrer to each paragraph of the 
complaint, alleging single error, all 
its propositions will be taken as re¬ 
ferring to error, and its brief is suffi¬ 
cient. 

Ind —Slicel v. Prest-O-Llte Co., 118 
N.E 601, 66 Ind App. 635. 

Setting oat error relied on 

Setting out specifications relied on 
in motion for new trial consecutive¬ 
ly under separately numbered para¬ 
graph with statement of error and 
reason was held sufficient. 

Ind —Seymour Improvement Co. v. 
Viking Sprinkler Co., 161 N.E 389, 
87 Ind App. 179. 

Partial reference 

Where appellant has failed to 
some extent in stating in his brief 
under a separate heading of each er¬ 
ror relied on separately numbered 
propositions or points as required by 
supremo and appellate courts rule 
the court will not refuse to consider 
the case, but will limit Its considera¬ 
tion to such propositions or points 
as are properly stated, and to those 
which by their wording clearly indi¬ 
cate the particular error to which 
they are directed. 

Ind —Indianapolis & Cincinnati 
Traction Co. v. Sen our, 122 NE 
772, 71 Ind App. 10. 

Beferenoe to argnmeat UuniAoieat 

A proposition which is not direct¬ 
ed to any particular instruction can¬ 
not be aided by reference to appel¬ 
lant’s argument, and presents no 
question for review. 

Ind—Noble County Bank v. De Pew, 
120 N.E. 606, 68 Ind.App. 406. 
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Application la argnmeat iaanttoieat 

In an action against a city for in¬ 
juries, where Judgment went against 
the city, and it appealed, there was 
nothing presented for consideration 
by a portion of the city's brief de¬ 
voted to propositions or points mere¬ 
ly informing the court what the no¬ 
tice of Injury to the city contained, 
then stating as a proposition of law 
that notice must be given and the 
fact that it was given must be al¬ 
leged In the complaint, although a 
portion of the brief devoted to ar¬ 
gument suggested some defects in 
the notice, such statements cannot 
supply omissions made elsewhere. 
Ind.—City of Valparaiso v Kinney, 
131 NE. 237, 76 Ind App. 660. 

Sublisads not esssatial 

Where propositions and points In 
a brief indicate the specific errors to 
which they apply they will be con¬ 
sidered, although there are no sub¬ 
heads under general headings group¬ 
ing the alleged errors. 

Ind—Gwinn v. Hobbs, 118 N.E. 156, 
72 Ind.App. 439. 

13.5 Tex.—^Novita Oil Co. v. Smith, 
Civ.App., 247 S.W 2d 161—Field v. 
Sosby, Civ App., 226 S.W.2d 484, 
error refused—Coggin v. Coggln, 
Civ App., 204 SW.2d 47—Collins v. 
Shivers, Civ.App , 167 S.W.2d 302— 
Wagley v. Fambrough, Civ.App, 
163 SW2d 1072, affirmed 169 S.W. 
2d 478, 140 Tex 577—Treme v. 
Thomas, Civ.App. 161 SW.2d 124— 
Federal Underwriters Exchange v. 
Woods, Civ App., 140 S.W.2d 286, 
error dismissed by agreement— 
Commercial Inv. Co. of Uvalde v. 
Graves, Civ App., 132 SW.2d 439, 
error refused—Texas Employers 
Ins Ass’n v. Wright, Civ.App., 118 
SW2d 433, error dismissed—Zur¬ 
ich General Accident & Liability 
Ins Co. V. Moss. Civ.App., 118 S W. 
2d 410, error dismissed—Sheppard 
V. City and County of Dallas Levee 
Improvement Dlst., Civ.App., 112 
SW2d 263—Cude v. Vaughn, Civ. 
App, 111 S.W.2d 1165—Bewley 
Mills V. First Nat. Bank, Civ.App., 
110 S W.2d 201, error dismissed— 
Ellis V. Jefferson Standard Life 
Ins. Co., Civ.App., 99 S.W.2d 963, 
error dismissed—Hagar v. Mc- 
Casklll, Civ.App., 98 S.W.2d 367— 
Dallas Coffin Co. v. Roach, Civ. 
App., 93 S.W.2d 648, error dis¬ 
missed—Geer v. Union Central 
Life Ins. Co., Civ.App., 91 S.W.2d 
1146, error dismissed. 
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tsrror assigned or specified will not be consid- without specific application to some alleged error 

cannot be relied on as ground for reversal.^* If 
A general or abstract statement of law or fact points or propositions are so worded and grouped 


XSJLO Ind.—^Allman v. Malsbury* 65 
K.E.2d 106, 224 Ind. 177—Zellera v. 
City of South Bend, 48 N.E.2d 816, 
221 Ind. 452. 

Tex.—Jones v. Hortenstlne, Civ.App., 
291 S.W.2d 761—^De Busk v. Quest. 
Civ.App., 290 S.W.2d 669, error dis¬ 
missed—Arana v. Galleffos, Civ. 
App., 284 S.W.2d 958—Treme v. 
Thomas, Civ.App., 161 S.W.2d 124 
—Brown Express v. Henderson. 
C1V.APP.. 142 S.W.2d 686, error dis¬ 
missed. Judgment correct—C. V. 
Hill & Co. V. Frlcke, Civ.App., 186 
S.W.2d 682. error dismissed, judg¬ 
ment correct—National Liberty 
Ins. Co. V. Herring Nat. Bank of 
Vernon, Civ.App., 186 S.W.2d 219. 
error dismissed. Judgment correct 
—United Services Automobile 
Ass*n V. Zeller, Civ.App., 136 S.W. 
2d 161, error dismissed. Judgment 
correct—Donnell v. Talley, Civ. 
App., 104 S.W.2d 920, error dis¬ 
missed by agreement—Wesner v. 
Brendel. Civ.App., 94 8.W.2d 239. 
error dismissed—Still v. Moitett, 
Civ.App., 93 S.W.2d 766. 

Folats are a n c i l l a r y to assign- 
meats of error, and a point does not 
take the place of, but should break 
down, the assignments of error into 
their component parts, and the au¬ 
thorities should fortify the points. 
Or.-—Hall V. Pettibone, 187 P.2d 166, 
182 Or. 884. 

Propositloa not in Issne 

Briefs presented no error, where 
the points and authorities only sup¬ 
ported a proposition not in issue un¬ 
der the pleadings. 

Ind.—Stuck V. Town of Beech Grove, 
166 N.E. 168, 201 Ind. 78. 

Point not supported by tbe record 

cannot be sustained. 

Tex.—Phillips Petroleum Co. v. 
Thomas, Civ.App., 167 S.W.2d 671, 
error refused—National Life & Ac¬ 
cident Ins. Co. V. Patterson, Civ. 
App., 94 S.W.2d 189, error dis¬ 
missed. 

14. Ala.—Shelby County v. Hatfield, 
88 So.2d 842—Christian v. Fidelity 
& Cas. Co. of N. Y., 88 So.2d 840— 
Suits V. Glover, 71 So.2d 49. 260 
Ala. 449. I 

Cal.—^Legg V. Teneycke, APP-* 801 P. | 
2d 604—Dalton v. Gore, 263 P. 844, 
88 C.A. 664. 

Ind.—State ex rel. Glenn v. Smith, 87 
N.E.2d 818. 227 Ind. 699—Phend v. 
Milk Control Board of Indiana, 12 
N.E.2d 114, 218 Ind. 869—BaU v. 
McPheeters, 6 N.E.2d 886, 211 Ind. 
167—Butler v. Collins, 199 N.E. 264, 
210 Ind. 88—Winters v. State, 164 
N.E. 478, 199 Ind. 719. i 


In re Wilson's Guardianship, 122 
N.E.2d 628, 126 Ind.App. 108—Bal¬ 
timore A O. R. Co. V. Pertics, 46 
NE.2d 261, 112 Ind.App. 674—Sod- 
ers V. Jackson. 44 N.E.2d 310, 112 
Ind.App. 179—Witt v. Witt, 16 N. 
E.2d 104, 106 Ind.App. 662—Jones 
V. Railroadmen's Bldg. & Sav. 
Ass’n. 12 N.E.2d 364, 104 Ind.App 
582—Phend v. Milk Control Board 
of Indiana, 12 N.E.2d 114, 213 Ind 
359—American Mut. Liability Ins. 
Co. of Boston V. Koch, 10 N.E.2d 
429. 106 Ind.App. 74—Dickerson v. 
Dickerson, 10 N.E 2d 424, 104 Ind. 
App. 686, rehearing denied 11 N.E. 
2d 614, 104 Ind.App. 686—Polk v. 
Sullivan. 9 NE.2d 106, 104 Ind.App. 
218—Lindeman v. Lindeman, 8 N. 
E 2d 1004, 103 Ind.App. 494— 

Pumphrey v. Tannehill, 8 N.E.2d 
414, 104 Ind.App. 468—1. Duftey & 
Son Co. V. Buroker, 8 N.E.2d 111, 
103 Ind App. 397—Oel v. Bakers' 
Consulting Bureau. 2 N.E.2d 814, 
102 Ind.App. 410—Markey v. Mc- 
Reynolds, 1 N.E 2d 664, 102 Ind. 
App. 183—^Pumphrey v. Tannehill, 
1 N.E.2d 801, 102 Ind.App. US- 
Brown V. Tracy, 199 N.E 156, 101 
Ind App. 349—Imler v. Imler, 198 
N.B. 796, 101 Ind App. 241—McCord 
V. Chief Anderson Ass'n of Madi¬ 
son County. 196 N.E. 346, 100 Ind. 
App. 468—Petition of Garterman, 
194 N.E. 774, 100 Ind App. 180— 
Liggett & Meyer Tobacco Co v. 
Meyer, 194 N.E. 206. 101 Ind App. 
420—Gray v. James, 194 N.E 203, 
100 Ind.App. 267—Gmil v. Green¬ 
span, 193 N.E. 920, 100 Ind App. 12 
—Chicago Nat. Life Ins. Co v 
Sollman, 187 N.E. 686, 99 Ind App 
86—McNeil v. Russell, 186 N.E 
343, 96 Ind.App. 428—Towell v. 

Commercial Acceptance Corpora¬ 
tion. 183 NE. 015. 95 Ind.App. 651 
—Gainskl v. Blalka. 183 N E. 323, 
96 Ind.App. 264—Loeser v. Gold¬ 
berg. 182 N.E. 462, 96 Ind.App. 52— 
Howenstein v. Sellars, 181 N.E. 46, 
96 Ind.App. 160—^Hudacko v. Parks, 
178 N.E. 236, 94 Ind.App. 182— 
Martin v. State, 177 N.E. 364, 93 
Ind.App. 26—Pfeil v. Citizens' Loan 
& Trust Co. of Logansport, 167 N. 
E. 623, 89 Ind App. 626—^Dustman 
V. Ratliff, 168 N.E. 696, 87 Ind.App. 
860—Crawfordsvllle Trust Co. v. 
Burke, 167 N.E. 6, 92 Ind.App. 668, 
rehearing denied 168 N.E. 493, 92 
Ind.App. 658—Makesver v. Barker, 
164 N.E. 692, 86 Ind.App. 418—Bal¬ 
timore & O. R. Co. V. Ranier, 149 
N.E. 361, 84 IndJVpp. 642—Chicago 
& E. R. Co. V. Kaufman. 183 N.E. 
899, 78 Ind.App. 474—Kinnison v. 
Rarick, 125 N.E. 80, 71 Ind.App. 
466—Liebermaa v. E. a De Witt 
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& Co., 124 M'.B. 876, 71 In4.App. 828 
—^Aldridge v. Clasmeyer, 123 N.E. 
826, 71 Ind.App. 43—U. S. Fidelity 
Co. v. State, 122 N.E. 598, 69 Ind. 
App. 688—Rusk v. Kokomo Steel A 
Wire Co., 121 N.E. 87, 68 Ind.App. 
627—J. 1. Case Threshing Mach. 
Co. V. Hufford, 121 N.E. 2, 68 Ind. 
App. 606—Western Union Tele¬ 
graph Co. V. Hadley, 119 N.E. 870, 
69 Ind.App. 76—Nationsil Council 
of Knights and Ladies of Security 
V. Sims. 119 N.E. 834, 68 Ind.App. 
43—Reed v. Farmers' Bank of 
Frankfort, 119 NE. 261, 67 Ind. 
App. 426—Vandalia Coal Co. v. 
Butler, 119 NE. 34, 68 Ind.App. 
246—Moore v. Ohl, 116 N.E. 9, 65 
Ind.App. 691—Thomas v. Davis, 
116 NE. 961, 64 Ind.App. 378— 
Hunt V. Hunt. 115 NE. 696, 64 
Ind.App. 203—K-W Ignition Co. v. 
Greenville Metal Products Co., 114 
NE. 989, 66 Ind.App. 346—Town of 
Carlisle v. Pirtle, 114 NE. 705, 63 
Ind.App. 476—Pinkus v. Pitts¬ 
burgh, C.. C. & St. L. Ry. Co., 114 
NE. 36, 66 Ind.App. 38—^Vandalia 
Coal Co. V. Shephard, 113 NE 767, 
67 Ind.App. 78—^Warner v. Reed, 
113 NE. 386, 62 Ind App. 644— 
Briles v. Briles, 112 NE. 449, 66 
Ind.App. 444—Cole Motor Car Co. 
V. Ludorff, 111 NE. 447, 61 Ind. 
App. 119—Rook V. Straus Bros. 
Co., 110 N.E. 1006, 60 Ind.App. 881 
—Palmer v. Beall, 110 N.E. 218, 60 
Ind.App. 208—^American Sheet & 
Tin Plate Co. v. Yonan, 109 NE. 
922, 69 Ind App. 700—German Fire 
Ins. Co. V. Zonker, 108 NE. 160, 67 
Ind.App. 696—Mutual Life Ins. Co. 
of New York v. Finkelstin, 107 N 
E. 667, 68 Ind App. 27. 

Iowa.—Pengilly v. Southern Land 
Co., 167 NW. 146. 

Mo.—Munday v. Thielecke, 290 S.W. 
2d 88—Arnold v. Reorganized 
School Dist. No. 8 of Scotland 
County, 289 S.W.2d 90—^Berghorn 
V. Reorganized School Dist. No. 8, 
Franklin County, 260 S.W.2d 673. 
864 Mo. 121—Gelhot v. Stein, 174 
S.W. 2d 174—Kleinschmidt v. 
Globe-Democrat Pub. Co., 166 S.W. 
2d 620, 860 Mo. 260, certiorari de¬ 
nied 68 S.Ct. 626, 817 U.S. 701, 87 
L.Ed. 660—^Morse v. Consolidated 
Underwriters, 163 S.W.2d 686, 349 
Mo. 786—Metropolitan Properties 
Co. V. Rideout, 142 S.W.2d 1066, 846 
Mo. 787—Crabtree v. .^tna Life 
Ins. Co., Ill S.W.2d 108, 841 Mo. 
1178—Clay v. Owen, 93 S.W.2d 914, 
838 Mo. 1061—Campbell v. Camp¬ 
bell, 20 S.W.2d 665, 828 Mo. 1149. 

State at Information of Dalton v. 
Taylor, App., 298 S.W.2d 12— 
Thrasher v. Allen Estate, App., 291 
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that the court can readily under 3 tand or has no i are directed,^^ or if only one question is presented,^*^ 
difficulty in ascertaining the ruling to which they | they must be considered. 


S.W.2d 680—White v. Nelson, App., 
288 S.W.Sd 926—State ex rel. Rues- 
eler Motor Co. v. Klaus, App., 281 
8.W.2d 648—Dansker v. Dansker, 
App., 279 S.W.2d 206—Farmer v. 
London & Lancashire Ins. Co.. 
App., 274 S.W.2d 617—Lockhart v. 
Lockhart, App., 271 S.W.2d 208— 
State ex rel. State Highway Com¬ 
mission V. Schade, App., 271 S.W. 
2d 196—Bonnot v. Tackitt, App., 
265 S.W.2d 748—Brammer v. 
Binkley Min. Co. of Mo., App., 244 
S.W,2d 684—Jones v. Carter, App., 
284 S.W.2d 229—Standard Oil Co. 
V. Nelson, App, 168 S.W.2d 176— 
Spltzcngel V. Greenlease Motor Car 
Co., 136 S.W.2d 100, 234 Mo.App. 
962—Citizens Bank of Senath v. 
Johnson, App, 112 SW.2d 916— 
Hart V. Missouri State Life Ins. 
Co., App., 79 S.W.2d 793—Schell v. 
F. B. Ransom Coal & Grain Co., 
App., 79 S.W.2d 643—McGee v. 
Dunnigan, App, 218 S W. 934. 

N.J.—Kaplan v. Meranus, 66 A. 2d 
689. 136 NJLaw 425, affirmed 62 
A.2d 689, 1 N.J. 219. 

Or.—Hall V. Pettibone, 187 P.2d 166, 
182 Or. 334. 

Tex—Wyche v Noah, Civ.App., 288 
S.W.2d 866, error refused no re¬ 
versible error—Miller v. Thomas, 
Civ.App, 226 SW2d 149, error re¬ 
fused—Tasin v Reed, Civ.App, 212 
SW.2d 968—Trinity Finance Corp. 
V. Price. Civ.App, 205 S W 2d 62 
—Scott V. McLane, Civ App., 168 
S.W.2d 841—Maryland Cas. Co. v, 
Romero, Civ App, 146 SW.2d 1096, 
error dismissed. Judgment correct 
—Lang v. Harwood, Civ.App., 146 
SW.2d 945—City of San Antonio 
V. McKenzie Const Co , Civ App , 
138 S.W 2d 668, affirmed 150 SW. 
2d 989, 186 Tex. 315—Carle Oil Co. 
V. Owens, Civ App., 134 S W.2d 411 
—Robertson v. C. A Bryant Co., 
CIv.App., 127 SW.2d 649, error dis¬ 
missed, Judgment correct—Gonza¬ 
lez V. Alianza Hispano-Americana, 
Civ.App., 112 SW2d 802, error dis¬ 
missed—Sheppard v. City and 
County of Dallas Levee Improve¬ 
ment Diet, Civ.App., 112 S.W.2d 
253—Blades v. Schmidt, Civ.App , 
110 S.W.2d 158—Tolbert v. Porter, 
Civ.App., 107 S.W.2d 459—Lyday 
v. Tarpley, Civ.App., 106 SW.2d 
773, error dismissed—Donnell v. 
Talley. Civ.App., 104 S.W.2d 920, 
error dismissed by agreement— 
Ferguson Seed Farms v. Fort 
Worth & D,-S P. Ry. Co., Civ.App., 
100 S.W.2d 177, error dismissed— 
Bills V. Jefferson Standard Life 
Ins. Co., Civ.App., 99 S.W.2d 963, 
error dismissed—Gavin v. Webb, 
Civ.App.. 99 SW.2d 372, dismissed 
for want of Jurisdiction 101 S.W. 


2d 217, 128 Tex. 626—De Gulre v. 
Title Realty Co., Civ.App., 98 S.W. 
2d 249, error dismissed—Demeritt 

V. Bade. Civ.App., 98 S.W.2d 219— 
Wilklson V. Western Union Tele¬ 
graph Co., Civ.App., 97 S.W.2d 787 
—^Wyatt V. Morse, Civ.App., 97 S. 

W. 2d 336. reversed on other 
grounds 102 S.W.2d 896, 129 Tex. 
199—^Doniphan Oil 8b Gas Co v. 
Lewis, Civ App. 96 S.W.2d 181. 
error refused—Malone v. Morton 
Salt Co., Clv.App., 96 S.W.2d 164, 
error dismissed—^National Life & 
Accident Ins. Co. v. Patterson, Civ 
App. 94 SW2d 189, error dis¬ 
missed—Murph V Pox worth. Civ 
App., 93 S.W.2d 817—Still v. Mof¬ 
fett. Civ.App., 93 S.W.2d 766—The 
Praetorians v. Redmon, Civ.App., 
93 S W 2d 607, reversed on other 
grounds 123 S.W.2d 644, 132 Tex. 
432—Dallas Coffin Co. v. Roach, 
Civ App.. 93 S.W.2d 548, error dis¬ 
missed—Universal Life & Accident 
Ins Co. v Nanes, Civ.App., 92 S. 
W 2d 473, error dismissed—Geer v. 
Union Central Life Ins Co., Civ. 
App.. 91 S.W 2d 1146, error dis¬ 
missed—Bemfleld V. White’s Es¬ 
tate. Civ.App., 88 SW.2d 1064, er¬ 
ror dismissed. 

V t —Corpus Juris Ssouadnm oitsd la 

State V. Calkins, 96 A.2d 816, 816, 
117 Vt 539. 

Only ruling to which appUsd ooasid- 

srsd 

Where appellant’s brief makes no 
attempt to apply legal propositions 
stated to particular rulings, except 
to state that the decision is not sus¬ 
tained hv sufficient evidence, suffi¬ 
ciency of evidence is the only ques¬ 
tion presented. 

Ind.—Robinson v Homer, 118 N.B. 
10. 62 Ind App. 466. 

Bzisf must ladioats 

Where several errors are relied on, 
the brief must indicate the error to 
which it is sought to apply the prop¬ 
ositions of law. 

Ind—Kaiser v. Adolph Wittekindt & 
Son. 112 NE. 896, 62 Ind.App. 171 

Xasuficleat statsmsat 

(1) Statements in the brief under 
points and authorities; "The court 
erred in overruling appellant's mo¬ 
tion for a new trial, (a) The deci¬ 
sion of the court is not sustained 
by sufficient evidence, (b) The deci¬ 
sion of the court is contrary to law," 
are insufficient to present any ques¬ 
tion for consideration. 

Ind.—^Neil V. Turner, 125 N.B. 228, 77 
Ind.App. 78. 

(2) Statements in propositions or 
points in brief, "The assessment of 
recovery is too largo," are not a 
compliance with the rules governing 
the preparation of briefs with ref¬ 
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erence to statement of propositions 
or points and present no question for 
consideration by the court on appeal. 
Ind.—C!adick Milling Co. v. Valdosta 
Grocery Co., 126 N.B. 240, 72 Ind. 
App. 634. 

(3) Statements in appellant’s prop¬ 
ositions or points that "appellee was 
guilty of negligence on her part 
which contributed to the Injury," and 
that "appellee assumed the risk that 
brought about her injury,’’ were held 
insufficient, standing alone, to pre¬ 
sent any question for the appellate 
court’s consideration. 

Ind.—City of Linton v. Jones, 130 N. 
B. 641, 76 Ind.App. 320. 

(4) An assignment of error in the 
brief that the court erred in giving 
certain numbered instructions will 
not be considered, when not in com¬ 
pliance with the rules relating to 
statement of propositions or points 
in the brief, although followed by 
eight abstract propositions of law, 
none of which are applicable to any 
particular instruction challenged. 
Ind.—Dudley v. State, 178 N.E. 173, 

202 Ind. 696—Baker v. Stehle, 119 
N.B. 4, 187 Ind. 468—Houck v. Mc¬ 
Coy, 114 N.E. 437, 186 Ind. 713— 
Board of Com’rs of Marlon County 

V. Ryan, 110 N.B. 68, 183 Ind. 664. 
Gray v. Blankenbaker, 121 N.B. 

84, 68 Ind.App. 558. 

16. Ala.—Davis v. Wells. 90 So.2d 
266. 

Ill.—Zeta Bldg. Corp. v. Garst, 97 N. 

B.2d 331, 408 Ill. 619. 

Ind.—Brehm v. Hennings. 123 N.B. 
821, 70 Ind.App. 625—Indiana Un¬ 
ion Traction Co. v. Hiatt, 116 N.E. 
101, 66 lnd.App. 233. 

16. Ala.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188. 

Ind.—Modern Woodmen of America 
v. Arnkens. 192 N.E. 706. 99 Ind. 
App. 344—American Sheet & Tin 
Plate Co. V. Yonan, 109 N.B. 922, 
69 Ind App. 700. 

Mo.—Carr v. Lincoln. 293 S.W.2d 
396. 

Ward V. Stutzman, App., 212 S. 

W. 66—Reinert Bros. Const. Co. v. 
Whltmer, App., 206 S.W. 887. 

BsTsrAl gronads prsssiitlng same 
question 

It sufficiently appearing from ap¬ 
pellant’s brief that, by each of the 
grounds of the motion for new trial, 
appellant has attempted to present 
the same question, such question will 
be considered despite appellant’s 
having stated separate general prop¬ 
ositions without specifically applying 
either to either of the grounds of the 
motion. 

Ind.—^Wm. P. JungclauB Co. v. Rat- 
U, 118 N.B. 966, 67 lnd.App. 84. 
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Point addressed to many errors; numerous points 
for single error, A point should not be multi fari- 
ous;i7 it should not embrace more than one error 
or attack several distinct and separate rulings of 
the court.17.6 However, a number of alleged er¬ 
rors involving the same legal proposition may be 
discussed under one point.^'^-^® On the other hand, 
a single question should not be divided into many 
points, considered separately without the facts.i® 
Where the ruling assigned as error may have been 


made on one of a number of different grounds, 
points or propositions which do not attack all of 
the grounds are insufficient.i®-5 

§ 1324(2). *-Arguments 

A point should be supported by argument unless It Is 
so obvious as not to require discussion. 

The brief should contain an argument supporting 
the points or propositions, in the absence of which 
the court need not consider them,i® except where. 


17. Ind.—^BakelaJidt v. De Baets, 71 
N.E.2d 473, 224 Ind. 648—Allman 

V. Malsbury, 65 N.E.2d 106. 224 Ind. 
177. 

Iowa—McGregor ▼. Phillips, 176 N. 

W. 206. 

N.M.—Robinson v. Mlttry Bros., 94 
P.2d 99. 48 N.M. 867. 

Tex.—Jones v. Hortenstine. Civ.App.. 
291 S.W.2d 761—Carmichael v. 
Williams. Civ.App., 286 S.W.2d 456 
—LiOfland v. Jackson. Civ.App., 237 
S.W.2d 786—Barling v. Panhandle 
& Santa Fe Ry. Co.. Civ.App.. 209 
S.W.2d 660—^Eldridge v. Fort 
Worth Transit Co., Civ.App., 136 
S.W.2d 966, error dismissed, Judg¬ 
ment correct—Allen v. Creighton, 
Civ.App., 131 S.W2d 47, error re¬ 
fused—Garza v. Wilkinson, Civ. 
App., 129 S.W.2d 839, error dis¬ 
missed, Judgment correct—Texas 
Employers Ins. Ass’n v. Hamor, 
Civ.App., 97 S.W.2d 1041—Jurach 
V. Cox, Civ.App, 92 S.W2d 1066— 
Miller v. Lyles, Civ.App., 88 S.W. 
2d 1082. 

Point held multlfarioiia 

Tex.—Blalack v. Johnson, Civ.App., 
293 SW.2d 811—Lofton v. Lindsey, 
Civ.App, 290 SW.2d 586—Sheffield 
V. Lewis, Civ.App., 287 SW.2d 581 
—Crawford v. Continental Panhan¬ 
dle Lines, Inc., Civ.App., 278 S.W. 
2d 666—Bush v. Bush, Civ App., 
237 S.W.2d 708—^Hudspeth v. Hud¬ 
speth, Civ.App., 206 SW.2d 863— 
Rayburn v. Giles, Civ.App., 182 S. 
W 2d 9, error refused—Grocers 
Supply Co. V. Stuckey, Civ.App., 
162 SW.2d 911, error refused— 
Branton v. Inks. Civ.App., 149 S.W. 
2d 667, error dismissed. Judgment 
correct—Martin v Martin, Civ. 
App., 130 SW.2d 863, error dis¬ 
missed. Judgment correct—^Ellls v. 
Jefferson Standard Life Ins. Co., 
Civ App. 99 S.W.2d 968, error dis¬ 
missed—^Norling v. Wright, Civ. 
App. 99 S.W.2d 403—Texas Em¬ 
ployers Ins. Ass'n v. Hamor, Civ. 
App., 97 S.W.2d 1041—Dallas Coffin 
Co. V. Roach, Civ.App., 93 S.W.2d 
548, error dismissed. 

Point hold not mnlttfarions 

Tex.—Miller Management Co v. 
State, Civ.App., 159 S.W.2d 218, af¬ 
firmed 167 S.W.2d 728, 140 Tex. 
870, 


17.5 Tex.—Keahey v. Jones, Civ. 
App., 291 S.W 2d 767—Johnson- 
Sampson Const. Co. v. W & W Wa¬ 
terproofing Co, Civ.App., 274 S.W. 
2d 926, error refused no reversible 
error—Lofiand v. Jackson, Civ. 
App., 237 S.W.2d 785, error refused 
no reversible error—Shook v. Par- 
ton, Civ App, 211 S.W.2d 368. 

▲ point Is mnltifarions where it 
embraces more than one specific 
ground of error or when it attempts 
to attack several distinct alleged er¬ 
rors or rulings of the trial court. 

Tex.—Carnes v. Kay, Civ.App., 210 
S.W.2d 882. 

17.10 Ind.—Miller v. Muir, 66 N.E.2d 
496, 116 Ind.App. 336. 

N.M.—Robinson v. Mlttry Bros, 94 
P.2d 99, 43 NM. 367. 

Tex.—Montgomery v. Gay, Civ.App., 
222 S.W.2d 922, error dismissed— 
Miller Management Co. v. State, 
Clv.App.. 169 SW2d 218, affirmed 
167 S.W 2d 728, 140 Tex 370 
Fla.—Theus v. Theus, 161 So. 76, 119 
Fla. 190. 

18. Ala.—Reeves v. Little, 79 So.2d 
56, 262 Ala. 411. 

Tex.—Brand v. Farmers Mut. Pro¬ 
tective Ass’n of Texas, Civ.App, 95 
S.W.2d 994. 

19. Ala—Grimes v. Jackson, 82 So. 
2d 313, reversed on other grounds 
82 So.2d 316, 263 Ala. 22—Kendall 
Alabama Co. v. City of Fort Payne, 
79 So 2d 801, 262 Ala. 466—Motors 
Ins. Corp. V. Stewart, 76 So 2d 171, 
262 Ala. 16—Romano v. Thrower, 
74 So.2d 236, 261 Ala. 361—Morgan 
V. Cherokee County Bd. of Ed., 68 
So 2d 134, 267 Ala. 201—Edgeworth 
v. Hicks, 168 So. 869, 232 Ala 468. 

Third Nat. Bank in Nashville v. 
Merrill, 72 So.2d 111, 37 Ala App. 
382, affirmed 72 So.2d 113, 260 Ala. 
664—Jones v. Daniel, 41 So.2d 627, 
84 Ala.App. 490—Case v. O’Shields, 
4 So.2d 202, 30 Ala.App. 254. 

Cal.—Webster v. Board of Dental 
Examiners of California, 110 P.2d 
992, 17 C.2d 634—Everts v. Sunset 
Farms, 72 P.2d 543, 9 C.2d 691— 
Pacific States Savings & Loan Co. 
v. O’Neill, 61 P.2d 1160, 7 C.2d 
696—Ward v. Read, 26 P.2d 821, 219 
C. 65—Bradley v. Butchart, 20 P.2d 
693. 217 C. 781. 
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Golden v. Penland, 300 P.2d 279, 
143 C.A.2d 683—In re Steiner, 286 
P.2d 972, 184 C.A.2d 391—Billeter 
V. Rhodes & Jamieson, 231 P.2d 93, 
104 CA.2d 137—State v. Day, 173 
P.2d 399, 76 C.A.2d 636—Skidmore 
V. Tuolumne County, 96 P.2d 178, 
35 C A.2d 626—In re Hunt’s Estate, 
91 P.2d 609, 33 C.A.2d 368—Ward 
V. Ailing, 65 P.2d 902, 19 C.A.2d 
553—Miller v. Dollar S. S. Lines, 
64 P.2d 1163, 19 CA.2d 206— 

Bechtel v. Wilson, 63 P.2d 1170, 
18 CA.2d 331, rehearing denied 64 
P.2d 786, 18 C.A.2d 331—Cazaurang 
V. Carrey, 4 P.2d 259, 117 CA 
511—Koehler v. Board of Trustees 
of City of Coronado, 267 P. 187, 83 
C A 648—Marsh v. Marsh, 252 P 
1071, 80 CA. 762—People v. Cali¬ 
fornia Protective Corporation, 244 
P 1089, 76 C.A 354—Imperial Wa- 
t€*r Co No. 4 V. Meserve, 217 P. 
648, 62 CA. 693—Duncan v. Wolf- 
er, 212 P. 390. 60 C.A 120—Bar Due 
v Cox, 190 P. 1066, 47 C.A 713— 
McGee v. Hoffman, 3 89 P. 298, 46 
CA. 508—Lawson v. Steinbeck, 186 
P. 842, 44 C A 68,5—Spellacy v 
Young, 186 P. 368, 44 C.A. 174. 

Conn—Dreher v. Smith, 45 A.2d 712, 
132 Conn 472—Rogoff v. Southern 
New England Contractors Supply 
Co, 31 A.2d 29, 129 Conn. 687. 

Fla.—Lynn v City of Port Lauder¬ 
dale. 81 So 2d 611. 

Idaho.—Zenier v. Spokane Intern R. 
Co, 300 P.2d 494—Coffin v. Cox, 
298 P 2d 742—Murphy v. Mutual 
Life Ins. Co of New York, 112 P. 
2d 993, 62 Idaho 362—Louk v. Pat¬ 
ten, 73 P.2d 949, 58 Idaho 334— 
Coeur D’Alene Lead Co. v Kings¬ 
bury, 66 P.2d 1307, 66 Idaho 476— 
Thompson v. Walker, 66 P.2d 1300, 
56 Idaho 461. 

Ill—Fence Co. of America v. Scott- 
Ballantyne Co., Ill N.E.2d 190, 349 
Ill.App., 467—In re Schilling’s Es¬ 
tate, 26 N.E.2d 188, 304 Ill.App. 
187—People ex rel. Campbell v. 
Kapp, 14 N.E.2d 678, 296 Ill.App. 
92—^Alexander v. State Sav. Bank 
St Trust Co., 6 N.E.2d 694, 289 Ill. 
App. 610—Toledo, P. & W. R. R. 
V. City of East Peoria, 273 Ill.App. 
318—Sellers v. Puritan Product 
Co.. 217 I11.APP. 617. 

Ind.—Gluff V. Rouls, 91 N.E.2d 176, 
228 Ind. 186—Indiana State Sana* 
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torlum of Rockville y. McMahon. 
24 K.B.2d 1002-<-JackBon v. At¬ 
wood. 140 K.E. 649. 194 Ind. 66. 

Himelsteln Bros. v. Texas Co.. 
126 N.E.2d 820. 126 Ind.App. 448— 
Tate V. West, 94 N.B.2d 371, 120 
Ind.App. 619—Molster v. Spickel- 
mier. 22 N.E.2d 893. 107 Ind App. 
36—^Frazer v. McMillin & Carson. 
179 N.E. 664, 94 Ind.App. 431— 
Fidelity & Casualty Co. v Sinclair 
Refining: Co., 156 N.E. 169, 94 Ind. 
App. 92, rehearing: denied 157 NE 
13. 94 Ind.App. 92. 

Ky.—Craft v. Hall, 276 S.W2d 410— 
Palntsvllle Hay & Peed Store v. 
Vanhoose-Mag:Kard Co., 287 S W. 
916, 216 Ky. 414. 

La,—Richardson v. Dasara, 119 So. 
290, 9 La.App. 666. 

Mass.—Gibbs v. The Lido of Wor¬ 
cester, 125 N.E.2d 406, 332 Mass. 
426. 

Mich.—Moller v. Slrhal, 70 NW2d 
743, 342 Mich. 391—Arrand v. Gra¬ 
ham. 298 N.W. 281, 297 Mich. 669, 
136 A.L.R. 1206, rehearing denied 
300 NW 16, 297 Mich. 559. 136 
A.LR 1210—Dolby v. Dillman, 278 
NW. 694, 283 Mich. 609, 117 A.L.R. 
538. 

Minn—Graeber v. Anderson, 63 NW. 
2d 642, 237 Minn 20—Knox v. 

Knox. 25 N.W.2d 226, 222 Minn 
477-_Motzko V. Motzko, 22 NW.2d 
920, 222 Minn. 36—Louden v Lou¬ 
den, 22 NW2d 164, 221 Minn. 

338—Seabloom v. Krler, 18 N.W.2d 
88, 219 Minn. 362. 

Miss—E L. Bruce Co v, Brogan, 166 
So. 350, 175 Miss 208. 

Mo.—Pizzo V. Pjzzo, 295 S W 2d 377— 
Wallace v. Brown, 165 S,W.2d 
408—Langston v. Howell County, 
108 S.W.2d 19. 

Atkinson v Coca-Cola Bottling 
Co., App, 276 S.W.2d 41—Palmer v. 
Security Ins Co of New Haven, 
Conn App, 263 SW.2d 210—Batley 
V. Batley, 193 S.W 2d 64, 239 Mo. 
App 664—Coleman v Fletcher, 188 
SW2d 969, 238 Mo.App 813—Bel- 
sky V. Metropolitan Life Ins Co., 
App, 124 S.W.2d 508—Rathke v. 
Rathke, 118 S W.2d 77, 233 Mo App. 
74—Martin v. Bulgin, App., Ill S. 
W2d 963—^Harrison v. McNergney. 
App., Ill SW.2d 191—Miller v. 
Farmers Exchange Bank, App., 107 
S.W. 2d 852—Smithers v. Barker, 
App., 97 S.W.2d 121, reversed on 
other grounds 111 S.W 2d 47, 341 
Mo. 1017—State ex rel. State High¬ 
way Commission v. Brown, 96 S.W. 
2d 661, 231 Mo App 66—^Wisman v. 
Hazel Dell Farmers Mut. Fire & 
Lightning Ins. Co., 94 S.W.2d 908, 
230 Mo.App. 489—Thomas v Met¬ 
ropolitan Life Ins. Co., 89 S.W.2d 
690, 230 Mo App 206—Miller v. 

Mutual Ben. Health & Accident 
Ass’n, App., 80 S.W.2d 201—Schell 
V. F. E. Ransom Coal & Grain Co., 
App., 79 S.W.2d 648—Kiger v. 
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Sanko, App., 1 S.W. 2d 218—^Mason 
V. Wilks, App., 288 S.W. 986. 

Neb.—Powell v. Edwards, 76 N.W.2d 
122, 162 Neb. 11. 

N J.—Shaw V. Calgon, Inc., 114 A.2d 
278, 35 N.J.Super. 319. 

N.M.—Faublon v. Tucker, 270 P.2d 
713, 58 N.M. 303. 

N.C.—Hopkins v. Colonial Stores, 29 
S E.2d 466, 224 N.C. 137—Walter v. 
WinecoiT, 199 SE. 274, 214 N C. 
356—Bailey v. Roberts, 181 S.E 
764, 208 NC 632—Grant v. Tallas- 
see Power Co., 146 S.E. 631, 196 N. 
C. 617—Wynn v. Grant. 81 S.E. 949, 
166 N.C. 39. 

Ohio—In re Joint County Ditch No. 
1108-2 Henry Fulton County, 114 
N.E 2d 743, 94 Ohio App. 169, ap¬ 
peal dismissed 109 N.E.2d 11, 158 
Ohio St 332. 

Okl.—Sanders v. Maloy, 164 P.2d 236, 
196 Okl. 171—Reed v. U. S Hoff¬ 
man Machinery Corp., 143 P.2d 
809, 193 Okl. 370—Buckholts v 

Wright. 97 P 2d 44, 186 Okl 230— 
Whisman v. Missouri State Life 
Ins Co. 97 P.2d 1. 186 Okl 261— 
Pool V. City of Cushing, 89 P 2d 
294, 184 Okl. 677—Champlin Re¬ 
fining Co. V Crisp, 86 P.2d 784, 
184 Okl. 248—Railway Express 
Agency v. Stephens. 83 P.2d 858, 
183 Okl. 616—Poison v. Plrtle, 49 
P 2d 531, 173 Okl. 694—Harrington 
V City of Tulsa. 39 P.2d 120, 170 
Okl, 20—Kansas. O. & G. Ry. Co. v. 
Jones, 17 P 2d 959. 161 Okl. 206— 
Griggs V Reeser Motor Co.. 16 P. 
2d 252, 169 Okl. 279—Grand Lodge, 
Brotherhood of Railroad Trainmen 
V, Scott, 297 P. 269, 147 Okl 161— 
Rourko V. Oerlach-Barklow Co, 230 
P. 901, 104 Okl 239—Mires v. 

Hogan, 222 P 985, 97 Okl. 130— 
Leonard v Adams, 207 P. 90, 86 
Okl, 181—In re First State Bank 
of Oklahoma City, 171 P. 864, 68 
Okl 88—Cox V. Kirkwood, 168 P. 
930. 69 Okl 183 

Or—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or. 318 

Tex—Richards v. U S. Cold Storage 
Co.. 112 SW2d 445. 131 Tex. 148 
Butterfield Sales Co. v. Arm¬ 
strong, Civ App, 278 SW.2d 194, 
error refused no reversible error 
—Texas Emp. Ins Ass’n v. Tate, 
Civ App,. 214 S.W.2d 877—Camden 
Fire Ins Ass’n v. Moore, Civ.App, 
206 S W 2d 104, error refused no 
reversible error—Tasher v Poster 
Lumber Co, Civ App, 205 S.W.2d 
665—Maryland Cas Co. v. Stewart, 
Civ App , 164 S W.2d 800, error re¬ 
fused—Butts V. Weaver. Civ.App. 
145 S.W 2d 251, error dismissed, 
judgment correct—Ferguson Seed 
Farms v. Port Worth & D.-S. P 
Ry. Co., Civ App, 100 S.W.2d 177, 
error dismissed—Insurance Co of 
North America v. Mathers, Civ 
App., 31 S W 2d 1095 

Vt. — Bigelow V. Denis, 117 A.2d 261. 
119 Vt. 21—Town of Randolph v. 
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Ketchum, 94 A.2d 410, 117 Vt 468 
—Reed V. Vermont Accident Ins. 
Co., 0 A.2d 111, 110 Vt. 601—Flint 
V. Davis, 8 A.2d 671, 110 Vt 401 
—O'Connor v. Lape’s Estate, S A. 
2d 664, 110 Vt 217—Johnson v. 
Moore, 196 A. 246, 109 Vt 282— 
Doubleday v. Town of Stockbridge, 
194 A. 462, 109 Vt. 167—Healy v. 
Moore, 187 A. 679. 108 Vt 324, fol¬ 
lowed in 187 A. 692, 108 Vt 361— 
VlahoB' Dependents v. Rutland 
Restaurant. 167 A. 832, 104 Vt 
188—Town of Hartland v. Damon's 
Estate, 166 A 618, 103 Vt. 519. 
Va.—Strock v. MacNlcholl, 86 S.B.2d 
263, 196 Va. 734—Morris & Co. v. 
Alvis, 121 SE 145, 138 Va. 149. 
Wash—Union State Bank of Wapa- 
to, 248 P. 394, 140 Wash. 220. 

Dtsenssioa of different snbjeot un¬ 
availing 

Where assignment of error is sim¬ 
ply stated In the brief, and no facts 
are stated or pointed out in the rec¬ 
ord to sustain the assignment, and 
the discussion made is confined to 
some other question, there is noth¬ 
ing for the court to consider. 

Okl.—Tandy v. Garvey, 242 P. 646, 
115 Okl. 214. 

Discussion of legal question sssen- 
tlal 

An assignment, under which no 
question of law is discussed in the 
brief, need not be considered 
Conn —McCue v. McCue, 123 A. 914, 
100 Conn. 448 

Prejndloe of Jury 

Charge of passion and prejudice 
on the part of the jury will be dis¬ 
missed in the absence of statement 
of a valid reason for such charge. 
Mo.—^Moore v St. Louis & S. F. R. 
Co, App , 283 S.W. 732. 

Wlien omission not fatal 

That the counsel of plaintiff in er¬ 
ror, in the brief, did not follow as¬ 
signments of error by arguments of 
the facts with citations to the record 
was held not to render the assign¬ 
ments fatally defective, where they 
were aided by citations In the state¬ 
ment of the case. 

Tenn —Walkup v. Covington, 78 S. 
W2d 718, 18 Tenn.App 117. 

Argument by appellse not neosssary 

In Michigan it has been held that 
the supreme court must sustain the 
Judgment if no error occurred at the 
trial, although appellee’s brief con¬ 
tains no argument to support the 
trial court's rulings on evidence and 
instructions. 

Mich —International Text-Book Co. 
V. Marvin, 132 N.W. 437, 166 Mich. 
660. 

Xn Florida "the third division of 
the brief should be devoted to the 
argument. In this division of the 
brief it may be pointed out what as¬ 
signments of error present any par¬ 
ticular question of law appearing in 



6 aj.s. 


§1324(2) APPEAL & EtlROB 


under the rules, the argument is optional and not 
required,^0 or where the point is so obvious as not 
to require discussion.20-5 

The rule requiring argument is liberally ap- 
plied,*®-^® but a mere reference to the argument 
in another case is not sufficient.2<^*l5 ^ mere as¬ 
sertion or reiteration of the claim of error,2®*20 or 
a statement in the brief that appellant insists on 
each assignment of error and does not waive any 
of them^i is not a sufficient argument. 

The argument should be directed to the errors 
assigned and the points raised an argument 


consisting of abstract statements of law supt>oitcd 
by citations without specific application to the facts 
of the case and the error urged is insufficient.^^ 
The argument should be confined to a discussion of 
the points raised in the brief,23 and a contention 
raised under a point to which it is not relevant will 

not be considcrcd.23.6 

A separate argument should be made in connec¬ 
tion with each point.23-io Ordinarily errors should 
be argued specifically and not in bulk.®^ Although 
assignments raising kindred questions may be pre¬ 
sented under the same argument,25 assignments of 


the 'Statement of the Questions In¬ 
volved.' ’* 

Fla.—Smith V. Presha. 134 So. 44. 
101 Fla 1272. 

Deflotottoj not oared hy reply hrief 

Ala.—Jones v. Daniel, 41 So.2d 627, 
34 AlaApp. 490. 

ao. Iowa—^Powers v. Iowa Glue 
Oo., 168 N.W. 326, 183 Iowa 1082. 
ChnlMloa not fatal 

(1) Review must be granted, brief 
points or propositions being made 
according to rule, although there be 
no argument in extenso. 

Iowa—^Wells v. Chamberlain, 168 N. 
W. 238, 186 Iowa 264. 

(2) If there Is any good reason 
why the decree should be affirmed, 
there never can be a reversal mere¬ 
ly because appellee makes no argu¬ 
ment in its support, or makes a poor 
one. 

Iowa.—City of Oskaloosa v. Boyd, 
171 N.W. 688, 186 Iowa 1061. 
Bzteaded argusaeat 

(1) Failure to discuss brief points 
in the extended argument does not 
work a waiver, such argument being 
purely optional. 

Iowa—^Polk County v, Owen, 174 N. 
W. 99, 187 Iowa 220. 

(2) However, In the absence of 
separate argument on errors, the su¬ 
preme court cannot be expected to 
ascertain whether there is error. 
Iowa.—^Erlanson v. University of 

Commerce. 223 N.W. 766. 

80.5 Ind.—John’s Cash Furniture 
Stores V. Mitchell, 127 N.E.2d 128. 
Minn.-—Knox v. Knox. 26 N.W.2d 226, 
222 Minn. 477. 

Tex.—^Brown County Water Imp. 
Dist. No. 1 V. McIntosh, Civ.App., 
164 S.W.2d 722, error refused. 

90.10 Ala—Guy v. Lancaster, 84 So. 
2d 499. 260 Ala 287. 

90.15 Ill.—Llttell V. City of Peoria 
29 N.E.2d 633. 374 Ill. 844. 

90UM> Mass.—^Donahue v. Dal. Inc.. 

60 N.E.2d 207. 314 Mass. 460. 

Vt.—^Holton V. Ellis, 49 A.2d 210, 114 
Vt. 471. 

91« Ala—Sovereign Camp, W. O. W. 


V. Ballard. 97 So. 896, 19 AlaApp. 
411, certiorari denied Ex parte Bal¬ 
lard. 97 So. 901, 210 Ala. 281. 

Ga—Draper v. Georgia, F. & A. Ry. 
Co., 96 S.E 16. 21 Ga.App. 707. 
error dismissed 39 S.Ct. 132, 248 
U.S. 539, 63 L.Ed. 410. 

81.5 Fla.—^Town of Howey-in-the- 
Hills V. Graessle, 86 So.2d 619, 160 
Fla. 638. 

Ill.—Mcllvaine v. City Nat. Bank & 
Trust Co.. 19 N.E.2d 684, 370 Ill. 
687. 

Bombastic argnmeat improper 

Briefs should briefly and without 
bombast present argument necessary 
in application of the law to the facts 
as they appear. 

N.J.—Johnson v. Savings Investment 
& Trust Co. of East Orange, 153 A. 
382, 107 N.J.Eq. 647, affirmed 160 
A. 371, 110 N.J.Eq. 466. 

Argument held snflioient 
Ala.—Southern Ry. Co. v. Sherrill, 
167 So. 731, 232 Ala. 184. 

Argnmeat held insnficieat 

Ala.—Dudley v. Whatley, 10 So. 2d 
48, 80 Ala App. 679. 

Arlz,—^Wilburn v. Reitman, 91 P.2d 
866, 54 Arlz. 31. 

Cal.—^Albaugh v. Mt. Shasta Power 
Corp., 73 P.2d 217, 9 C.2d 761. 

Ind.—Grantham Realty Corp. v. Bow¬ 
ers, 22 N.E.2d 832, 215 Ind. 672. 

88. Ala.—Page v. Harris, 24 So 2d 
268, 32 Ala. App. 232, certiorari 

denied 24 So.2d 269, 247 Ala. 323. 
Fla.—St. Andrews Bay Lumber Co. v. 
Bernard, 135 So. 831, 102 Fla. 389, 
followed in 135 So. 837, 102 Fla. 
401. 

Ind,—Butler v, Collins, 199 N.E. 264, 
210 Ind. 88. 

Mendenhall v. Mendenhall, 124 N. 
E.2d 873, 126 Ind.App. 619. 

Okl.—Cox V. Kirkwood, 168 P. 980, 
69 Okl. 183. 

Pa.—Hubert v. Alta Life Ins. Co.^ 7 
A.2d 98, 136 Pa.Super. 147. 

Tex.—Kutchinsky v. Zillion, Civ. 
App., 183 S.W.2d 287, error refused. 

83. Ill.—Puck V. City of Chicago, 
281 llLApp. 6—Strobl v. Ingels, 246 
IlLApp. 607—Sherriff v, Kromer, 
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I 282 Ill.App. 689—Davis v. Glen- 
I dinning, 232 Ill.App. 683. 

83.5 Tex.—Perry v. City of Gaines¬ 
ville, Civ.App., 267 SW2d 270, er¬ 
ror refused no rever.sible error. 
83.10 Kan.—Meek v. Ames, 280 P. 
2d 957, 177 Kan. 565. 

95. Ala.—Guy v. Lancaster, 34 So. 
2d 499, 250 Ala. 287—White Dairy 
Co. V. Sims, 161 So. 812. 230 Als. 
561. 

Ind.—Imler v. Imler, 198 N.E. 796, 
101 Ind.App. 241. 

Tex.—Johnson-Sampson Const. Co. 
V. W & W Waterproofing Co., Civ 
App, 274 S.W.2d 926, error refused 
no reversible error—Brown County 
Water Imp. Dist. No 1 v. McIn¬ 
tosh. Civ.App.. 164 SW.2d 722, er¬ 
ror refused—Traders Sc General 
Ins. Co. v. Scogin, Civ.App,, 146 
S W.2d 1014, error dismissed, Judg¬ 
ment correct—Independent Life 
Ins. Co of America v. Eden, Civ 
App., 99 S.W.2d 316. 

35. Ala—Christian v. Fidelity & 
Cas. Co. of N. Y., 88 So 2d 840, 264 
Ala. 616—McNeil v. Hadden, 76 So 
2d 160, 261 Ala 691—Hartford Fire 
Ins. Co. V. Clark, 61 So.2d 19, 258 
Ala. 141—Moseley v. Alabama 
Power Co., 21 So 2d 305, 246 Ala 
416—B. F Goodrich Co. v. Hughes, 
194 So. 842, 239 Ala. 373—White 
Dairy Co. v. Sims, 161 So. 812, 230 
Ala. 661—Polytinsky v. Johnston, 
99 So. 839, 211 Ala. 99. 

Wyatt V. City of Birmingham, 
72 So.2d 735, 37 Ala.App 679— 
Pacific Mut. Life Ins. Co. v. Tel- 
dell, 62 So.2d 805, 86 Ala.App. 652. 
Okl.—H. F. Wilcox Oil & Gas Co. v. 
Juedeman, 101 P.2d 1050, 187 Okl. 
382. 

▲ssigamsats bassd on ona ooatsatioit 

In an automobile accident case 
where defendant's complaint to all 
charges embraced in various assign¬ 
ments of error rests upon one con¬ 
tention as to plaintiff’s duty to ob¬ 
serve the rule of right of way, such 
assignments are properly argued in 
bulk. 

Ala.—White Dairy Co. v. 81ms. 151 
So. 512. 280 Ala. 66L 
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error involving different legal prindples should not 
be grouped together in the argument.^* If several 
assignments are argued in bulk and any one is 
without merit, consideration of others may be pre- 
termitted.*^ 

In some jurisdictions the points must be stated 
separate from the argument or discussion of au- 
thorities^* or they cannot be considered,29 but, if 
the rules so provide, each assignment or group of 
assignments, if they present a similar question, 
should be followed by the argument and authorities 
relied on.*® 

Rules prohibiting argument in excess of a speci- 
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fied number of pages should not be violated by in¬ 
corporating what is in fact argument under the 
heading “Statement of the Case.”*i 

Synopsis of argument. Where a court rule re¬ 
quires a synopsis or brief r6sum6 of the argument, 
the intention being that it shall contain information 
enabling the court to turn to that part of the brief 
where it will find counsel’s discussion upon any of 
the points presented, a tabulation termed “index” up¬ 
on the flyleaf of the brief is insufficient.** 

Nonreversible errors. Matters should not be in¬ 
cluded in the brief which, even though error at the 
time, cannot be a ground for reversal on appeal.** 


Srror not «p«oULoallv nuntloned 

Assigned error not specifically 
mentioned In the brief will be con¬ 
sidered where the principle Involved 
is presented by propositions with 
authority cited, and they are argued 
and insisted on. 

Ala.—Lincoln Reserve Life Ins. Co. 

V. Armes, 110 So. 818, 215 Ala. 407. 
Assnmptioas to permit application. 

Where the question whether the 
vendor waived his right to declare a 
forfeiture by accepting less than the 
sum due on a certain payment, per¬ 
mitting defendant to continue farm¬ 
ing the premises, consenting to wait 
for a payment due, and failing to 
demand performance before declar¬ 
ing the forfeiture, was argued at 
some length in the vendor’s suit to 
eject the vendee, the appellate court 
made such assumptions in defend¬ 
ant’s behalf, on his appeal from a 
Judgment for plaintiff, as would al¬ 
low application of his statement of 
such questions to all questions to¬ 
ward which he conceivably intended 
to direct It, although it was not di¬ 
rected at any finding as without evi¬ 
dentiary support or any error of law 
and appellant did not so direct any 
of It in his argument. 

Cal.—Shoemaker v. Cooke, 224 P. 999, 
66 C.A. 676. 

26. Ala.—Moseley v. Alabama Pow¬ 
er Co., 21 So 2d 305, 246 Ala. 416. 

Milwaukee Mechanics Ins. Co v. 
Maples, 66 So 2d 169, 37 Ala.App. 
74, certiorari denied 66 So.2d 173, 
259 Ala. 189. 

Tex.—Outlaw v. Bowen, Civ.App., 
286 S.W.2d 280, error refused no 
reversible error—Independent Life 
Ins. Co. of America v. Eden, Civ. 
App., 99 S.W.2d 316. 

27. Ala.—Socier v. Woodard, 88 So. 
2d 783, 264 Ala. 614—First Nat. 
Bank of Birmingham v Lowery, 81 
8o.2d 284, 263 Ala. 36—Housing 
Authority of City of Decatur v. 
Decatur Land Co., 64 So.2d 594, 258 
Ala. 607—Rountree Farm Co. v. 
Morgan County, 31 So.2d 346. 249 
Ala. 472—^Moseley v. Alabama 
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Power Co., 21 So.2d 305, 246 Ala. 
416—Sovereign Camp, W. O. W. v. 
Davis, 6 So.2d 480, 242 Ala. 236— 
Gilliland v Dobbs, 174 So. 784, 
234 Ala. 364—Southern Ry. Co v. 
Sherrill, 167 So. 731, 232 Ala. 184— 
Wells Co. V. Lane, 115 So. 77, 217 
Ala. 10, second certiorari denied 
116 So. 79. 217 Ala. 12—Cairnes v 
Hillman Drug Co, 108 So. 362, 214 
Ala. 646—Alabama Co. v. Norwood, 
100 So. 479, 211 Ala. 385—City of 
Montgomery v. Moon, 94 So. 337, 
208 Ala. 472 

Wyatt V. City of Birmingham, 72 
So 2d 736, 37 Ala App. 679—Mil¬ 
waukee Mechanics Ins Co. v. Ma¬ 
ples. 66 So 2d 159, 37 Ala.App. 74, 
certiorari denied 66 So 2d 173, 259 
Ala. 189—Tennessee Valley Sand & 
Gravel Co. v Pilling, 47 So.2d 236, 
36 Ala.App. 237, certiorari denied 
47 So.2d 246, 264 Ala 10—Lowry v. 
Nobles, 44 So.2d 20, 35 Ala.App. 
99—Lancaster v. Johnson, 42 So. 
2d 604, 34 Ala App. 637—Emer¬ 

gency Aid Life Ass’n v Gamble, 40 
So 2d 887, 34 Ala.App. 377, cer¬ 
tiorari denied 40 So.2d 888, 262 Ala 
282—Hum v. Reynolds, 36 So.2d 
603, 34 Ala.App. 79—Christ v. Spis- 
man, 35 So.2d 668, 33 Ala App. 

686—Coaby-Hodges Milling Co. v. 
Nance, 29 So 2d 676, 33 Ala.App. 
48—Ray v. Terry, 28 So.2d 916, 32 
Ala.App. 682, certiorari dismissed 
28 So.2d 918, 248 Ala. 640—Nor¬ 
wood Hospital v. Howton, 26 So.2d 
427, 32 Ala.App. 376—Case v. 
O’Shields, 4 So.2d 202, 80 Ala.App. 
264—Ogburn v. Montague, 166 So. 
633, 26 Ala.App. 166, certiorari de¬ 
nied 165 So. 636. 229 Ala, 78 
Tex.—Hanover Fire Ins. Co. v. 
Glenn, Civ.App., 163 S.W.2d 993— 
Lozano Newspapers v. Alvarez, 
Civ. App,, 104 S.W.2d 673, error 
dismissed. 

Similar fate 

Jointly argued assignments of er¬ 
ror on two charges have the same 
fate, if either is correct. 

Ala.—Morgan-Hill Paving Co. v. 
Thomas, 184 So. 480, 223 Ala. 88. 
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28. Mo.—Sullivan v. Holbrook, 109 
S.W. 668, 211 Mo. 99. 

Royle Min. Co. v. New York 
Fidelity, etc , Co., 142 S.W. 438, 161 
Mo App. 186. 

Xn Oalifomla points made by ap¬ 
pellant should be presented definitely 
and in regular order In briefs, and 
should not be scattered through the 
argument to impose on the appellate 
court the unnecessary labor of 
searching them out and numbering 
them before they can be stated in 
appropriate order. 

Cal—Wood V. Mesmer, 189 P. 134, 46 
C.A. 257. 

29. Mo.—Sharp v. Quincy, etc., R. 
Co, 123 S.W. 607, 139 Mo App. 626. 

Substantial compliance suflloient 
Mo—Wallace v. Libby, 132 S.W. 665, 
231 Mo. 341. 

3 C.J. p 1430 note 77 [a]. 

Judgment aflirmed 

Where both the spirit and letter of 
the rule are violated, the Judgment 
will be afilrmed. 

Mo.—Sullivan v. Holbrook, 109 S.W. 
668, 211 Mo 99. 

90. Okl.—Musick v. State ex rel. 

Miles, 90 P.2d 631, 185 Okl. 140. 
S.D—Hodges v. Snyder, 178 N.W. 
676, 48 S.D. 166. 

Separate assignments on similar 
questions 

Assignments, separately stated and 
numbered, but which piesent similar 
questions, should be treated as a 
group of assignments presenting like 
questions. 

S.D.—Hodges v. Snyder, supra. 

31. U.S.—Clark Blade &; Razor Co. v. 
Gillette Safety Razor Co., C.C.A. 
N.J., 82 P2d 707. 

32. Wis—In re Bailey’s Estate, 238 
N.W. 846, 206 Wis. 648. 

33. Oontinuanos 

Where motion for continuance had 
been granted and the case tried, and 
no relief in that respect could be 
had, it was not proper to include 
the proceedings thereon in the ab¬ 
stract, and to assign error thereon, 
and argue the matter in the brief. 
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Effect on third parties. The probable effect of a 
judgment on third parties is not a legitimate basis 
for an argument addressed to an appellate tribu¬ 
nal.®^ 

§ 1324(3). -Applications of Rules 

The rules as to the statement of points or propositions 
and argument apply to the presentation of claimed errors 
in reference to the pleadings, evidence, Instructions, mo¬ 
tions, and other matters. 

Alleged error in a ruling as to the pleadings will 
not be considered where not raised in the points and 
argument.®^-®® If it is charged that pleadings are 
defective, reasons should be stated showing where¬ 
in they are defective;®® and it has been held that 
assignments of cross errors as to conclusions of law 
in the action of the court in sustaining a demurrer 
to a special answer cannot be considered where ap¬ 


pellees took no exception to the conclusions of law 
and did not discuss in their brief the alleged error 
of the court in sustaining the demurrer to such para¬ 
graph of the answer.®® 

The ruling on a demurrer to a pleading will not 
be considered by the court where the ruling is not 
discussed in the brief.®®*® Only those grounds of 
the demurrer which are adequately argued will be 
considered on review of the overruling of a de- 
murrer.®®!® 

Admission or exclusion of evidence. Error in the 
admission or exclusion of evidence which is not 
briefed will not be considered.®®-^® If it is claimed 
that the trial court erred in admitting or rejecting 
evidence, reasons why such action on its part con¬ 
stituted error should be stated or the alleged errors 
will not ordinarily be considered.®^ An error in 


Iowa.—In re Cooper’s Estate, 194 N. 

W. 218, 196 Iowa 116. 

84. Cal —Hlltscher v. Wagrner. 278 
P. 690, 96 C.A. 66. 

34.60 Ind.—Adams v. Holcomb, 77 
K.E.2d 891, 226 Ind. 67. 

Police & Firemen’s Ins. Ass’n v. 
Blunk, 20 NE2d 660, 107 Ind.App. 
279. 

Neb.—Nowka v. Nowka, 68 N.W.2d 
600, 167 Neb. 67. 

36. Ala.—Western R. Co. v. Russell, 
39 So. 311, 144 Ala. 142, 113 Am.S. 
R. 24. 

Colo—Heald v. Crump, 216 P. 140, 
73 Colo. 251. 

3 C.J. p 1429 note 65. 

Ordar of dlsonasioa 

Where one assignment of error is 
based upon the overruling of the de¬ 
murrer to the declaration, the better 
practice is for the plaintiff in error 
to discuss such assignment first in 
his brief. 

Pla.—Groover v. Hammond, 76 So. 
867, 73 Pla. 1166—Atlantic Coast 
Line R. Co. v. Holliday, 74 So. 479, 
73 Fla. 269. 

Mero olaim of ropngBaat alloga- 
tloas is not sufficient. 

Mo—^Weatherford v. Spiritual Chris¬ 
tian Union Church, 163 S.W.2d 916. 
36. Ind.—Lewis v. Stanley, 46 NE. 

693, 47 NE. 677, 148 Ind. 361. 

36.6 Ind.—Wheeler v. Stafford, 6 N. 
E,2d 736, 103 Ind.App. 236. 

36.10 Ala.—^Woods v. County Bd. of 
Ed. of Sumter County, 84 So.2d 
780, 264 Ala. 81. 

36.16 Iowa.—State v. Brb, 28 N.W. 
2d 24, 238 Iowa 612—Petty v. Mu¬ 
tual Benefit Life Ins. Co., 16 N.W. 
2d 613, 236 Iowa 466. 

Mass.—City of Boston v. Dolan, 10 
N.E.2d 275, 298 Mass. 346. 

Mo.—Richards v. Earls, 133 S.W.2d 
881, S46 Mo. 260—Kemmler v. City 


of Richmond Heights, 114 S.W.2d 
994. 

J. W. Tipton Cotton Co. v. Clay¬ 
ton, 99 S.W2d 649, 231 Mo.App. 
247. 

Vt—Flint v. Davis, 8 A.2d 671, 110 
Vt. 401. 

Manner of Injury 

Appellants should have presented 
the matters complained of in their 
points and authorities, so as to indi¬ 
cate how they had been injured 
Mo.—Hayes v. McLaughlin, 217 S.W. 
262. 

Description of testimony 

Describing under “Points and Au¬ 
thorities” and “Argument,” testimo¬ 
ny complained of as erroneously ad¬ 
mitted, and giving pages of the ab¬ 
stract where it can be found, was 
held sufficient for appeal. 

Mo.—Fenton v. Missouri Motor Dis¬ 
tributing Corporation, App., 62 S. 
W.2d 213. 

Point hold too indeiiaite to present 
anything for review. 

Tex—Roberts v. Jolly, Clv.App., 282 
S.W. 2d 436. 

Point held sufficient 

Mo—Polk V. Missouri-Kansas-Texas 
R. Co., Ill SW.2d 138, 341 Mo. 
1213, 114 A.L.R. 873. 

Baumhoer v. McLaughlin, App., 
205 S.W.2d 274. 

37. Cal.—Baker v. Smith-Booth- 
Usher Co., 181 P. 66, 180 C. 309. 

Los Angeles Mountain Park Co. 
V. Burrows, 8 P.2d 489, 121 CA. 
166—People v. Broome, 7 P.2d 767, 
120 C.A. 267—Lultwleler v. Luit- 
wieler, 234 P. 329, 71 C.A. 60. 
Idaho.—Zenier v. Spokane Intern. R. 
Co., 300 P.2d 494. 

Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind.App. 
121—Board of Com’rs of Lake 
County V. Woodward, 194 N.E. 736, 
101 lnd.App. 142. 
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Iowa.—state v. Erb, 28 NW2d 24, 
238 Iowa 612—Petty v. Mutual 
Benefit Life Ins. Co., 15 N.W.2d 
613, 235 Iowa 466. 

N.C.—Keith v. Wilder, 86 S.E.2d 444, 
241 N.C. 672. 

Tenn.—Flske v. Grider, 166 S.W.2d 
82, 25 Tenn App. 235. 

Tex.—Ellis V. Jefferson Standard 
Life Ins. Co., Civ.App., 99 S.W.2d 
963, error dismissed—Goeke v. 
Baumgart, Clv.App, 92 SW.2d 
1047. 

Vt—Turner v. Bragg, 36 A.2d 366, 
113 Vt. 393—Paska v. Saunders, 
163 A. 461, 103 Vt 204. 

3 C J. p 1429 note 67. 

Xfnless error manifest 

Error in admission or exclusion of 
evidence will not be considered on 
appeal, unless manifest from mere 
inspection of objection, where the 
brief presents no argument in sup¬ 
port of assignment. 

Minn —Greear v Paust, 266 N.W. 
190, 192 Minn 287. 

Inadequate briefing 

Where exceptions were briefed, 
“Exhibit 21 was not admissible for 
reasons already stated, no agreement 
had been established. The same ap¬ 
plies to testimony of S,” and atten¬ 
tion was not called to any portion 
of brief where the question was dis¬ 
cussed, the points were not adequate¬ 
ly briefed. 

Vt.—Eastern States Agricultural and 
Industrial League v. Vail’s Estate. 
124 A. 668, 97 Vt. 496, 38 A.L.R. 
845. 

asnoral statement 

Under Ct.Rule8 8 63 (Code Suppl. 
[1913] p 1947), a general statement 
in appellant's brief that the court 
erred in overruling objections to the 
evidence, which was not stated as 
a proposition and was not supported 
by authorities, was held insufficient. 
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the Statement of the name of the witness in the onstrated.^®** 

IHjint or proposition win not prevent the considera- ^ 

t.on of the propriety of his testimony.38 

Sufficiency of evidence. Questions as to the suffi- ^s contention.39.i0 A claim of error in over- 

ciency of the evidence which are not briefed will ^ directed verdict presents noth- 

not be considered.38.6 if h is objected that the reasons are given in sup- 

evidence is insufficient to support the judgment or point.39 is 

verdict, the brief must point out wherein it is insuffi- Instructions. If the rules so provide, the brief 

cient; otherwise the objection will not be consid- must contain a proposition or point in reference to a 

ered.39 Similarly, if it is contended that the evi- claimed error in regard to the instructions,^® must 

dence was sufficient, its sufficiency must be dem- discuss the instructions,and state the reasons why 


Iowa.—Brown v. Des Moines Steam 
Bottling Works, 166 NW. 829, 174 
Iowa 715, 1 A.L..K. 836. 

3B, Name of witness 

Refusal to permit a witness to tes¬ 
tify to a material point is review- 
able, although the wrong witness l.s 
named In the points and authorities 
Mo —Shoemaker v. Adair County 
Coal Co., App, 255 S W. 350. 

38.5 NM.—Ploeck v. Bureau of 
Revenue, 100 P.2d 226, 44 N M. 194. 
Points and propositions held snA- 
dent 

Ind —American Coal Mining Co. v. 
Knight, 139 NE 463, 80 Ind App 
30. 

Mo—Ellis V. Farmer, 287 SW.2d 
840. 

Vt.—Turner v. Bragg, 35 A 2d 366, 
113 Vt 393. 

Analysis of evidence 

If appellants wi.sh to contend that 
a careful analysis of the evidence 
will sustain them, they should set 
forth such careful analysis in their 
argument 

Ill —American Cigar Co. v. Berger, 
221 Ill.App. 285. 

Treatment of general discussion 

Where appellant’s discussion of 
rulings of the court relating to evi¬ 
dence is quite fji^^neral, the court on 
appeal is Justified in so treating the 
rullpgs. 

Ind—Public Service Commission v. 

Prazee, 122 NE 328, 188 Ind. 673. 
Establishment of custom 
Ill.—A. Li. Jones Co. v. Bowman 
Dairy Co., 209 Ill.App. 679. 
Questions of fact 

Ill.—Crandall v. Kirk, 186 Ill.App. 
460. 

39. Idaho —Michael v. Zehm, 263 P. 

2d 990, 74 Idaho 442. 

Ill.—^American Cigar Co. v. Berger, 
221 Ill.App. 286. 

Ind.—Bakelandt v. De Baets, 71 N.B. 
2d 473, 224 Ind. 648. 

Pohlmeyer v. Second Nat. Bank 
of Richmond, 81 NE2d 709, 118 
Ind.App. 661—Poff v. McKlllp, 18 
N.B 2d 963, 106 Ind.App. 241—Pru¬ 
dential Ins. Co. of America v. Citi¬ 
zens Trust & Savings Bank of 
Evansville. 198 N.E. 116, 101 Ind. 


App. 168—Farmers’ & Merchants’ 
Mut. Ins. Co. V. Ammerman, 184 
NE 419, 97 Ind.App. 39. 

Mo —State ex rel. P. W. Finger 
Roofing Co. v. Koch, App., 272 S.W. 
2d 22. 

Okl.—Shaw V. Stevenson, 249 P. 306, 
119 Okl. 182. 

3 C.J. p 1430 note 62. 

Scope of proposition 
A proposition in appellant’s brief, 
directed to the sufficiency of the evi¬ 
dence to su.stain a Judgment grant¬ 
ing an injunction and awarding dam¬ 
ages, was held broad enough to cov¬ 
er the right to damages as well as 
equitable relief. 

Ind—Beard v Dink, 141 N.B. 792, 81 
Ind.App. 293. 

Discussion and oonolusion insutt- 
cient 

Grounds for new trial alleging that 
finding and decision were not sus¬ 
tained by sufficient evidence were 
held to present no question for re¬ 
view, where appellant’s brief, under 
propositions and authorities, merely 
discussed the evidence and drew con¬ 
clusions as to facts proved by the 
evidence 

Ind—Bell v. Rush, 189 NE 181, 98 
Ind.App. 303. 

39.5 Mo—Lomnx v. Sawtell, App., 
286 S.W.2d 40. 

39.10 Mo.—Riss & Co. v. Wallace, 
171 SW2d 641, 360 Mo. 1208, 151 
ADR 512 

Tex—Neyland v. State, Clv.App,, 151 
S W 2d 331, error dismissed, Judg¬ 
ment correct. 

39.15 Mo—Domax v. Sawtell, App., 
286 S.W.2d 40. 

40. Ill.—Illinois Transit Dines v. 
Packer City Transit Dines, 132 N. 
E 2d 433, 9 Ill.App.2d 161. 

Ind—State v Coridan, 47 N.E.2d 978, 
221 Ind. 404. 

Rentschler v. Hall, 69 N.E.2d 619, 
117 Ind.App. 226—Cottrell v. 
Lorenz, 4 N.E.2d 685, 102 Ind.App 
669—^Klng V. Wlnton, 1 NE.2d 309, 
102 Ind.App. 384—Sourbier v. Cla- 
man, 200 N.E. 721, 101 Ind.App. 
679—Scottish Union & National Ins. 
Co V B E. Linkenhelt & Co., 121 
N.E. 373, 70 Ind App. 824—Wash¬ 
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burn-Crosby Co. v. Cook, 120 N.E. 
434, 70 Ind App. 463. 

Mo—Clemons v. Becker, 283 S.W.2d 
449. 

Cure of instruotious by others 

A point by defendant on appeal 
that instructions Improperly given 
on behalf of plaintiff are not cured 
by defendant’s instructions is inap¬ 
plicable where there is no point as to 
the Incorrectness of plaintiff’s in¬ 
structions 

Mo —Aufrichtig v. Columbian Nat. 
Life Ins. Co., 249 S.W. 912, 298 
Mo. 1. 

Point ralssd in argument 

Where particular point relied on as 
rendering instruction erroneous was 
not made in "assignment of errors" 
or in "points and authorities," it 
will not be noticed in printed argu¬ 
ment but will be treated as "aban¬ 
doned" because not properly present¬ 
ed for review under supreme court 
rules. 

Mo—Eisenbarth v Powell Bros 
Truck Lines, 161 S W 2d 263. 

Point held Insufflcient 

Ind—Baltimore & O R. Co. v. Per- 
tlcs, 46 NE2d 261, 112 Ind.App. 
674. 

Tex—Texas Employers’ Ins. Ass’n 
v. Phillips, Civ App., 109 S.W.2d 
1088, error dismissed—Sovereign 
Camp, W. O W. V De Martinez. 
Civ App., 103 SW2d 995, affirmed 
126 S.W 2d 12, 132 Tex. 685—Dal¬ 
las Coffin Co V. Roach, Civ.App, 
93 S W.2d 648, error dismissed— 
Coffee V. Blair, Civ.App., 92 S.W.2d 
496, error dismissed. 

41. Idaho.—Maier v. Minidoka 
County Motor Co., ’’.05 P.2d 1076, 61 
Idaho 642. 

Ind —Wabash Water & Light Co. v. 
Home Telephone Co., 138 N.E. 692, 
79 Ind App. 395. 

Mo.—Rose V. Schuhardt, 204 S.W. 
634. 

Atkinson v. Coca-Cola Bottling 
Co., App., 275 S.W.2d 41—Well 
Clothing Co. v. National Garment 
Co, App., 148 S.W.2d 586. 

Vt—Johnson v. Hardware Mut. Cas¬ 
ualty Co., 1 A.2d 817, 109 Vt. 481. 
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it is contended that the errors assigned constitute 

error>2 

A general statement that the court erred in giving 
instructions is not sufficient it is necessary to 
point out in what respect the instructions are claim¬ 
ed to be erroneous.^* Similarly, it is not sufficient 
to state generally, without assigning reasons, that 
the court erred in refusing instructions;^® but the 
brief should point out specifically the application 
of the requested instruction to the issues and the 
evidence,^® and should point out the difference be- 


6 a j,s. 

tween the instruction refused and others given on 
the same subjcct^^ 

Where instructions, the refusal of which was as¬ 
signed as error, are argued at length in appellant’s 
brief under the assignment addressed thereto, which 
argument also relates to other charges involving 
practically the same legal principle, there is a suffi¬ 
cient insistence as to the other charges to warrant 
the court in considering them.®* Where an excep¬ 
tion was taken to the granting of appellee’s request 
to charge the jury and the argument on the excep- 


40. Cal.—Fallon v. Sockolov. 202 P 
909. 65 C.A. 33. 

Ill.—Zorger v. Hillman’s. 4 N.E.2d 
900, 287 Ill.App. 357—Town of El¬ 
lison V. Brent, 228 Ill App. 438. 
Ind.—Washington Hotel Realty Co. 
V. Bedford Stone & Construction 
Co.. 143 N.E. 166. 196 Ind. 128, mo¬ 
tion denied 148 N.E. 405, 196 Ind. 
896—McMurran v. Hannum. 113 N. 
E. 238. 185 Ind. 326. 

Morrow, Inc. v. Paugh. 91 NE.2d 
868, 120 Ind.App 458—Gary Heat, 
Light & Water Co. v. Lucas, 7 N. 
E.2d 636, 103 Ind.App. 638—Cot¬ 
trell V. Lorenz. 4 N.E.2d 686, 102 
Ind.App. 669—Angell v. Arnett, 142 
NE. 720, 81 Ind.App. 614. 

Kan.—^Brhardt v. City of Rosedale, 
201 P. 1108. 109 Kan. 688. 

Mo.—Cooksey v. Ace Cab Co., 289 
S.W.2d 40—Clemons v. Becker, 283 
S.W.2d 449—Evinger v. Thompson, 
266 S.W.2d 726. 

Vandeventer v. Shields, App., 241 
S.W 2d 63—Norvell v. Schupbach, 
App., 185 SW.2d 323. 

N.C.—^Hopkins v. Colonial Stores, 29 
S.E.2d 466, 224 NC. 137—Harrison 
V. Norfolk-Southern R. Co., 113 S. 
E. 678, 184 N.C. 86. 

Olaiu tktmt Inatmotioa was argn- 

msatatlTs would not be considered 
where claim was not developed in 
brief. 

Mo.—Conway v. Silver King Oil & 
Gas Co., App., 94 S.W.2d 942. 

43. Iowa —Brown ▼. Des Moines 
Steam Bottling Works, 166 N.W. 
829, 174 Iowa 716, 1 A.L.R. 835. 
Mo.—Hill V. Montgomery, 176 S.W.2d 
284, 362 Mo. 147—Willard v. Rob¬ 
ertson, 129 S.W 2d 911. 

Martin v. Ficklin, 227 S.W.2d 69, 
240 Mo.App. 1225—Well aothlng 
Co. V. National Garment Co., App., 
148 S.W.2d 686. 

3 C.J. p 1429 note 68. 

asasral assignmsat sloas insnftoiSBt 

Appellant’s general assignment that 
the court erred in giving a certain 
numbered instruction is good as as¬ 
signment of error but, standing alone, 
does not comply with the rule re¬ 
specting points and authorities in ap¬ 
pellant’s brief, in that It does not 
distinctly allege what the vice in 


the instruction is nor the point on 
which appellant relies. 

Mo.—Scott V. Missouri Pac. R. Co., 62 
S.W.2d 834, 333 Mo. 374. 

44. Ill.—Barmann v. McConachle, 6 
NE.2d 918, 289 Ill.App. 196—Haz- 
zard V. City of Chicago, 259 Ill. 
App 166. 

Ind.—Baltimore & O. R. Co. v. Per- 
tics, 46 N.E.2d 261, 112 Ind App. 674. 
Mo—Clemons v. Becker, 283 S.W.2d 
449—Elsenbarth v. Powell Bros. 
Truck Lines, 161 S.W.2d 263. 

Norvell v. Schupbach, App., 185 
S.W 2d 323—Moore v. Great At¬ 
lantic & Pacifle Tea Co., App., 92 
S.W.2d 912. 

3 C.J. p 1429 note 69. 

Xt Is not the duty of appellate 
court to examine a charge as a whole 
to ascertain whether somewhere in 
it there is an instruction which of¬ 
fends a rule asserted in a brief point. 
Iowa.—Stilwell v. Stllwell, 172 N.W. 
177, 186 Iowa 177. 

Paztlonlar part eontalnlng errors 

A contention against Instructions 
falling to point the particular part 
containing alleged errors is not be¬ 
fore the appeal court. 

N.J.—Cappucclo V. Hammonton Elec¬ 
tric Light Co., 118 A. 712, 98 N.J. 
Law 6. 

Partioular defects In particular 
Instmotions should be pointed out. 
Mo,—Bunch v. Phillips, App., 79 S.W. 
2d 786. 

Bzeeption to part of Instmotions 

A proposition of appellant’s brief 
is without merit which is based on 
an assignment of error predicated on 
an exception to a part of the court’s 
oral charge which is itself but a part 
of the Instructions of the court on 
that phase of the case. 

Ala.—Greenwood Cafe v. Walsh, 74 
So. 82, 16 Ala.App. 619, 

Court eonoluded by error presented 

The court, in reviewing an instruc¬ 
tion, is concluded by the presentation 
of error in the brief points or propo¬ 
sitions, and will not consider errors 
other than those alleged. 

Iowa.—swells v. Chamberlain, 168 N. 
W. 238, 185 Iowa 264. 
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Measure of damages 

Error, if any, in giving of instruc¬ 
tion as to the measure of damages 
is waived by failure to assert on ap¬ 
peal that the award of the Jury was 
excessive 

Ind.—Scottish Union & National Ins. 
Co. V. B. E. Llnkenhelt Sc Co., 121 
N.E. 373, 70 Ind.App. 324—Wash- 
burn-Crosby Co. v. Cook, 120 N.E. 
434. 70 Ind App. 463. 

Other error alleged 
An assignment of error merely re¬ 
citing that court erred in submitting 
case to jury under the humanitarian 
doctrine, in connection with another 
assignment of error that court erred 
in not sustaining demurrer to evi¬ 
dence, was considered by supreme 
court, on appeal, as sulllciently rais¬ 
ing question of sufficiency of the evi¬ 
dence in submitting the case under 
humanitarian doctrine. 

Mo.—Eisenbarth v. Powell Bros. 
Truck Lines, 161 S.W 2d 263. 

46. Cal.—Scott V. TImes-Mirror Co, 
184 P. 672, 181 a 346, 12 A.L.R. 
1007. 

Ind—Magenheimer v. State ex rel. 
Dalton, 90 N.B.2d 813, 120 Ind App 
128—Lathrop v. Prank Bird Trans¬ 
fer Co., 142 N.E. 868, 81 Ind.App 
549—City of Linton v. Jones, 130 
N.E. 541, 75 lnd.App. 820. 

Iowa.—Powers v. Iowa Glue Co., 168 
N.W. 326, 183 Iowa 1082. 

3 C.J. p 1429 note 60. 

48. Ind.—General American Tank 
Car Corporation v. Melville, 146 N 
E. 890, 198 Ind. 529. 

Kempf V. Himsel, 98 N.E.2d 200, 
121 Ind App. 488—Baltimore & O 
R. Co. v. Pertics, 46 N.E.2d 261. 
112 Ind.App. 674. 

Mo.—^Moore v. Great Atlantic & Pa¬ 
cific Tea Co., 92 S.W.2d 912, 230 
Mo.App. 496. 

Vt.—^Kerr & Elliott v. Green Moun¬ 
tain Mut. Fire Ins. Co., 18 A.2d 164, 
111 Vt. 602. 

47. Ind.—Mitchell v. Walton, 183 N. 
E. 496, 192 Ind. 193, rehearing de¬ 
nied 186 N.E. 490, 192 Ind. 193. 

48. Ala.—Seeley v. Curts, 61 So. 807, 
180 Ala. 445. 
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tion in the brief is founded on certain language 
used in the charge but not referred to by counsel 
at the time of taking the exception or mentioned in 
the bill of exceptions, such matter is not before 
the court.^® 

Granting or denying motion for new trial A 
general objection that the court erred in granting or 
denying a motion for new trial presents no question 
for consideration; the brief must show reasons why 
the action of the court was erroneous,grounds 
not urged in the brief will be treated as aban¬ 
doned,51 and, where all the grounds on which the 
order was made are not argued, it is insufficient.®^ 
Appellant waives his assignment of error in the 
overruling of his motion for a new trial by failing 
to present any points or authorities concerning such 
error in his brief.52.6 

Where the excessiveness of plaintiff’s verdict was 
one of the grounds of the motion for new trial and 
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the brief assigns the overruling of the motion as 
error, defendant will be permitted on appeal to 
raise the question of excessiveness and the fact 
that an assignment of error to the overruling of a 
motion for new trial is indefinite will not preclude 
the consideration of claims of error distinctly point¬ 
ed out in the brief and relating to rulings of the 
court during the progress of the trial in a juris¬ 
diction in which such rulings may be reviewed with¬ 
out a motion for new trial.®^ 

If form of judgment is complained of, the objec¬ 
tion will not be considered unless informality is 
pointed out in the brief.55 

Constitutionality of statute. An attack on the 
constitutionality of a statute will not be considered 
on appeal, where appellant’s brief does not identify 
the statute and point out the particular provisions 
of the particular constitution which he claims is in¬ 
fringed,®® and state the reasons why he claims that 
the statute is unconstitutional.®*^ The court will not 


49. R I.—Whltford v. Palmer, 100 X. 
312. 40 R.I. 196. 

6a Ga—Wilson v. Harrell, 76 S.B 
2d 436, 87 Ga App. 793. 

Ind—Mendenhall v. Lay, 111 NE.2d 
662. 123 Ind App. 486—First Nat 
Bank v. Louisville Joint Stock 
Land Bank. 16 N.E.2d 982, 105 Ind. 
App. 661. 

Iowa.—Omaha Beverage Co. v. Temp 
Brew Co., 171 N.W. 704, 186 Iowa 
1189—Shilling V. Sioux City Gas & 
Electric Co., 169 N.W. 416, 184 
Iowa 1153—^Wells v. Chamberlain, 
168 N.W 238, 185 Iowa 264. 

3 C.J. p 1430 note 64. 

Xnsnffloie&t argument 

The statement in the brief for 
plaintiff in error that counsel insist¬ 
ed on all the grounds of their mo¬ 
tion for a new trial, that they had 
endeavored to argue each as briefly 
as possible, that the exceptions were 
full and specifle, and that they re¬ 
spectfully requested the court’s con¬ 
sideration of them, was not a suffl- 
cient argument of grounds of the 
motion not otherwise argued. 

Ga.—Phaul v. Macon Ry. & Light 
Co., 106 S.E. 660, 26 GaApp. 171. 

Xasuffloleat proposlttoas or points 

A statement in the propositions or 
points that the decision overruling 
the motion for new trial is contrary 
to law, followed by certain citations 
and two abstract propositions of law, 
and a further statement that the first 
and third grounds of the motion re¬ 
lated to sufficiency of the evidence, 
is insufficient to present any ques¬ 
tion for consideration on appeal. 
Ind.—-Stars v. Kirsoh, 136 N.K. 36, 73 
Ind.App. 43L 


Separata ooasidaratioa of spaoifloa*, 
tions 

Where specifications for new trial 
were not separately considered or 
dfscus.sed in appellant’s brief as re¬ 
quired by court rules, no questions 
were presented for review by the ap¬ 
pellate court. 

Ind.—Haynes v Switzer Real Estate 
Corporation, 196 N.E. 133, 100 Ind. 
App. 410. 

Stressing ground urged sullloiant 

Counsel’s citing authorities and 
urging motion for new trial, specifi¬ 
cally stressing the ground that the 
Judgment was excessive, was held 
sufficient to present such ground for 
review. 

Ala.—Southern Ry. Co. v. Sherrill, 
167 So. 731, 232 Ala. 184. 

Original and amended motion 

An assignment that overruling mo¬ 
tion for new trial was error, and a 
brief discussing only error in over¬ 
ruling amended motion for new trial, 
presented no question concerning 
original or amended motion for de¬ 
termination of appellate court. 

Ind—Bernlng v. Scheuman, 40 N.E. 
2d 1005, 111 Ind.App. 166. 

51. Ga —Barfield Music House v. 
Harris, 92 S.E. 402, 20 Ga.App. 42. 

Ind.—Cooper v. Ford, 77 N.E.2d 124, 
118 Ind.App. 108. 

52. Cal—Glascock v. Watters, 29 P. 
2d 434, 186 C.A. 713, 

52.5 Ind.—^Kozanjieff v. Petroff, 19 
N.E.2d 563, 215 Ind. 286, 122 A.L.R. 
479. 

Indianapolis Rys. v. Williams, 59 
N.E.2d 586, 116 Ind.App 383—Lew¬ 
is V. Davis, 66 N.E.2d 119, 114 Ind. 
App. 715—Mitchell v. Godsey, 32 
N.E.2d 746, 109 Ind.App. 399— 
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Rhodes V. Dunn, 19 N.E.2d 878, 106 
Ind.App. 367—Morsches-Nowels 

Lumber Co. v. Pence, 18 N.E.2d 
968, 106 Ind.App. 219—McHie v. 
McHie, 16 N.E 2d 987, 106 Ind. 
App. 152—^Hatfield v. Schloss Bros. 
Inv. Co., 8 N.E.2d 389, 103 Ind.App. 
429—Wheelter v. Stafford, 6 NE.2d 
736, 103 Ind.App. 236—Dotson v. 
Dye, 5 N.E 2d 680. 103 Ind App. 
153—First & Trl State Nat. Bank 
& Trust Co. of Fort Wayne v. Mas¬ 
sachusetts Bonding & Ins. Co., 200 
N.E. 449, 102 Ind App. 361—Riche- 
son V. Hogmlre, 199 NB. 887, 101 
Ind.App. 630. 

53. Wash—^Williams v. Spokane 
Falls, etc, R. Co., 84 P. 1129, 42 
Wash. 697, rehearing denied 87 P. 
491, 44 Wash. 363. 

54. Wash.—Rowe v. Northport 
Smelting, etc., Co., 76 P. 629, 36 
Wash. 101. 

55. Ill.—Hopkins v. O’Gara Coal Co., 
140 Ill.App. 282. 

66. Ill.—People ex rel. Frailey v. 

McNeely, 32 N.E 2d 608, 376 Ill. 64. 
Ind—Chicago & E. R. Co. v. Kauf¬ 
man, 133 N.E. 399, 78 Ind.App. 474. 
Mo.—City of St. Louis v. Franklin 
Bank, 173 S.W.2d 837, 361 Mo. 688. 
Neb.—^Armstrong v. Bates. 148 N.W. 
477, 94 Neb. 462—Farmers,’ etc.. 
Ins. Co. V. Wiard, 81 N.W. 312, 69 
Neb. 451. 

Xu first brief 

If there is a constitutional ques¬ 
tion that should be considered, it 
should be argued In the first brief so 
that appellee’s counsel may answer 
it. 

Ill—McFadden v. St. Paul Coal Co., 
183 llLApp. 36. 

57. Fla.—State ex rel. Watson v. 
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pass on the constitutionality of a statute where the 
question is not adequately briefed.57.5 Where ap¬ 
pellant assigns as error the unconstitutionality of a 
statute, and by suggestion, rather than discussion, 
urges in his brief that such statute works a depriva¬ 
tion of property without due process of law, the ap¬ 
pellate court will not seek for the infirmity in the 
statute.5^ 

Miscellaneous applications. If it is urged that cer¬ 
tain hypothetical questions assume evidence not 
proved, the brief must point out wherein this as¬ 
sumption consists,59 and the reviewing court will 
not examine a question raised by a motion for judg¬ 
ment on answers to interrogatories, unless it is 
shown in the brief why the motion should have been 
sustained.50 A general claim of error in the find¬ 
ings will not be considered.®®*^ The contention that 
the verdict was excessive, raised in a motion for a 
new trial, is waived where it is not made the sub¬ 
ject of a point in the brief on appeal.®®*i® 

A general statement that the judgment is cxces- 


sive,®l that the court erred in refusing leave to file 
a plea in bar, *2 or that the conclusions of law arc 
not supported by the findings®® has been held to be 
insufficient. Objections to the conclusions of law 
which are not briefed will not be considered.®®*® 
An exception to the action of the court in setting 
aside a verdict, referred to only by the statement 
that judgment should be rendered on the verdict as 
shown in previous discussion, is inadequately brief¬ 
ed.®^ Alleged error in the ruling of the court on a 
motion for rehearing or reinstatement of the cause 
to the docket must be supported by a sufficient argu¬ 
ment.®® The bald assertion that the ruling deprived 
appellant of his constitutional rights raises no ques¬ 
tion for review.®®*® 

§ 1325. Citation of Authorities 

Unless a point is obvious, It should be supported by 
the citation of authority. 

As far as possible, the errors and reasons assigned 
should be supported by the citation of authorities.®® 


Board of Public Instruction for 
Broward County, 5 So 2d 594, 149 
Fla. 329, 

La.—Mallard v. State, App., 194 So. 
447. 

Mo.—State v. HallenberK-Wagmer 
Motor Co., 108 S W 2d 398, 341 Mo 
771—Hartzler v. Metropolitan St 

R. Co., 117 S.W. 1124, 218 Mo 662 
3 C.J. p 1430 note 66 

57.6 Mo —Nodaway County v. Til- 
son, 129 S.W.2d 916. 

N.J.—Hillside Holding: Corp. v. Divi¬ 
sion of Employment Sec , Dept of 
Labor and Industry, 107 A 2d 717, 
32 NJ.Super. 57. 

68 . Mich —Anderson v. Henderson, 
133 N.W. 14, 167 Mich. 426. 

59. Ind.—^Xenia Real Est. Co. v. 

Drook, 39 NE. 870, 140 Ind 269. 
00. Ind.—Cooper v. Robertson, 87 
Ind. 222. 

3 C.J. p 1430 note 69. 

60.6 Conn.—Soderstrom v. Country 
Homes of Norwalk, 44 A.2d 698, 
132 Conn. 381. 

Tex.—^West Production Co. v. South¬ 
western Bell Tel. Co., Civ.App., 123 

S. W.2d 676, error refused 

Vt.—Holton V. Ellis, 49 A.2d 210, 114 
Vt. 471. 

60.10 Ind.—Morse v. Morse, 27 N.E. 
2d 392, 108 Ind.App. 140. 

61. Ill.—Chicago R. Co. v. Spoor, 91 
Ill. App. 472, reversed on other 
grounds 60 N.E. 640, 190 Ill. 340. 
Ind.—Ladoga Canning Co. v. Taylor, 
7 N.E.2d 52, 104 Ind.App. 1. 

Neb.—^McIntyre v. Cunningham, 125 
N.W. 698, 86 Neb 383. 

Okl.—Ferguson v. Ragon, 81 P. 431, 
16 Okl. 281. 


Tex —Alamo Downs, Inc , v. Briggs, 
Civ App., 106 S.W 2d 733, error dis¬ 
missed. 

62. Ind.—Pratt v. Allen, 95 Ind 404. 

63. Ind.—Collins v. McDuffie, 89 Ind 
662. 

Huber Mfg Co v. Blessing, 99 N. 
E. 132, 51 Ind.App 89—Hartzell v 
Hartzell, 76 NB. 439, 37 Ind App. 
481. 

63.5 Ind.—Krull v. Pierce, 71 NE 
2d 617, 117 Ind.App. 638. 

64. Vt.—Parizo v. Wilson, 144 A 
856, 101 Vt 514. 

65. Bnfflolont argument 

An argument that an appeal was 
properly taken from the decree dis¬ 
missing the bill for failure to file an 
amended bill within time allowed 
after demurrer was sustained, and 
that the error consisted in dismiss¬ 
ing the case for failure to amend 
when there was a sufficient bill, was 
a sufficient argument to present the 
ruling of the court on the motion for 
rehearing or reinstatement of the 
cause to the docket. 

Ala.—Stover v. Hill, 94 So. 826, 208 
Ala. 675. 

65.5 Cal.—Wellborn v. Wellborn, 

166 P.2d 99, 67 CA.2d 646. 

66 . Ala.—Pigford v. Billingsley, 

App., 84 So.2d 661, affirmed, 84 So. 
2d 664, 264 Ala. 29. 

Cal.—Ward v. Read, 25 P.2d 821, 219 
C. 66—Bradley v. Butchart, 20 P. 
2d 693, 217 C 731. 

Jonas V. American Grinder Mfg. 
Co., 286 P. 371, 104 C.A. 24—Marsh 
v. Marsh, 262 P. 1071, 80 C A. 762 
— People V. California Protective 
Corporation, 244 P. 1089, 76 C.A. 
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364—Lultwleler v. Lultwleler, 234 
P. 329, 71 C.A. 60—Imperial Water 
Co. No 4 V. Meserve, 217 P. 648, 
62 CA. 693—Duncan v. Wolfer, 212 
P. 390, 60 C.A. 120—Fallon v. Sock- 
olov, 202 P. 909, 65 C A. 33—Duo 
V, Cox, 190 P. 1056, 47 C A. 713— 
McGee v Hoffman, 189 P. 298, 46 C 
A. 508—Lawson v. Steinbeck, 186 
P. 842, 44 CA. 686—Spellary v. 
Young. 186 P 368, 44 C A 174 
Colo—Heaid v. Crump, 216 P. 140, 7? 
Colo 251. 

Fla—Clonts v Spurway, 139 So 896, 
104 Fla 340. 

Ill—Hooper v Fox, 6 NR.2d 217, 364 
Ill 613—Kelley v. Kelley, 147 N.E. 
659, 317 Ill. 104. 

In re Schilling’s Estate, 26 NE 
2d 188, 304 Ill App. 187—Katz v. 
Elia. 209 llLApp 300. 

Ind.—Jackson v. Atwood, 140 NE. 
649, 194 Ind. 66—McMurran v. 

Hannum. 113 NE. 238, 185 Ind. 
326 

Welter v. Highland Realty Co.^ 
177 N.E. 337, 93 Ind.App. 97—Fi¬ 
delity & Casualty Co. v. Sinclair 
Refining Co., 166 NE. 169, 94 In<L 
App 92. rehearing denied 167 N.E. 
13, 94 Ind.App 92—^Wabash Water 
& Light Co. V. Home Telephone 
Co., 138 N.E. 692, 79 Ind.App. 895. 
Iowa.—Pride v. Krittrell, 257 N.W. 

204, 218 Iowa 1247. 

Ky.—Paintsville Hay & Peed Store 

V. Vanhoose Maggard Co., 287 S.W. 
916. 216 Ky. 414—Nourse v. An^ 
drews. 256 S.W. 84, 200 Ky. 467. 

La.—Richardson v. Dasara, 119 So. 
290, 9 La.App. 566. 

Mo.—^Evinger v. Thompson, 265 S» 

W. 2d 726, 864 Mo. 668—Wipfler v. 
Basler. 260 S.W.2d 982—Carver y. 
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The failure to do has been said to be inexcusable;®^ 
and, although a point made in the brief is before 
the court even though no authorities are cited®8 
and may be considered®® and will be where a prop¬ 
osition of well established law is stated,"^® the court 


is not required to search out authorities,*^^ but may 
presume that counsel has found no case after dili^ 
gent search"^® or that the point has been waived or 
abandoned,*^® and need not consider the unsupported 
errors assigned,*^^ and ordinarily will not give con- 


MlBsouri-Kansas-Texas H. Co., 245 
S.W.2d 96, 362 Mo. 897. 

Liomax v. Sawtell, App., 286 S. 
W.2d 40—Jones v. Giannola, App., 
262 S.W.2d 660—Grabb v. Curry, 
App., 72 S.W.2d 863. 

Okl —Poison V. Pirtle, 49 P 2d 631, 
173 Okl 694—Griprgs v. Reeaer Mo¬ 
tor Co., 16 P.2d 252, 159 Okl. 279 
—Grand Lodfire Brotherhood of 
Railroad Trainmen v Scott. 297 P. 
269, 147 Okl. 161—Mires v. Hogan, 
222 P 985. 97 Okl. 130—Pauls Val¬ 
ley Compress & Storage Co. v 
Harris, 162 P. 216, 62 Okl. 103— 
Vernor v. Poorman, 158 P 616, 69 
Okl. 106—Cox V. Butts. 149 P. 1090, 
48 Okl. 147. 

Tenn—Thurmond v. Whittaker, 1 
Tenn App. 111. 

Tex—In.surance Co. of North Amer¬ 
ica V Mathers, Civ.App . 31 SW2d 
1095—Hawkeve Securities Ins Co 
V Cushion, Civ App. 293 SW 664, 
revensod on other grounds, Com 
App . 299 S.W. 896. 

Vt—Franzoni v Newman. 110 A 2d 
716, 118 Vt. 423—Town of Hartland 
V. Damon's Estate. 156 A 618. 103 
Vt 519—Paska v. Saunders, 163 A 
451, 103 Vt 204. 

Va—Morris & Co. v. Alvis, 121 S.E. 
145, 138 Va 149. 

Wash.—^Union State Bank of Wap- 
ato V Warner, 248 P. 394, 140 
Wash 220 

3 C J p 1431 note 90. 

Duty of connsel 

Counsel have the duty to support 
their contentions with authorities 
Ill—Kelley V Kelley, 147 NE 059. 
317 111 104 

67. Iowa—Lausen v. Board of 
Sup’rs of Harrison County, 214 N 
W 682. 204 Iowa 30. 

Not Jurlsdiotional defect 

Assignments of error will not be 
stricken for failure to cite author¬ 
ities. since such failure is not Juris¬ 
dictional. 

Tex—Butts V. Weaver, Civ.App., 145 
SW2d 251, error dismissed, Judg¬ 
ment correct. 

68 . Mo.—^Patton v. Buxton, 238 SW. 
118. 

Court le not limited to authorities 
cited by excepting party. 

Vt.—Powers v. Bellows Falls Hydro- 
Electric Corp., 67 A.2d 114, 116 Vt. 
243. 

69. Ill.—^Wolfram v. Bennehoff, 66 
N.E.2d 849, 324 Ill.App. 16. 

Mont.—Samuell v. Moore Mercantile 
Co.. 204 P. 376, 62 Mont 232. 


Utah.—Sutton v. Otis Elevator Co., I 
249 P. 437, 68 Utah 85. | 

70. Tex.—Duke v. Gilbreath, Civ. 
App. 2 SW.2d 324. 

Not commended 

Submitting proposition of well-es¬ 
tablished law without citing authori¬ 
ties. although not to be commended, 
requires application of proposition. 
Tex.—Duke v. Gilbreath, supra. 
Xilementary error 

Although assignment of error 
merely charging error In giving a 
certain instruction was insufficient, 
the court was obliged to consider 
point where points and authorities, 
although citing no pertinent authori¬ 
ties, charged that the Instruction 
commented on the evidence and Im¬ 
properly defined the issues and the 
measure of damages, alleged errors 
being elementary and readily deter¬ 
mined without authorities. 

Mo—Friedman v. Maryland Casual¬ 
ty Co. App, 71 S.W 2d 491 

71. Mo —Evans v Williams, 4 S W 
2d 867, 222 Mo App. 705. 

Court is uot called ou to discuss 
previous court cases with respect to 
which no citation or argument has 
l)cen made on appeal. 

Cal —Turney v Collins, 119 P 2d 964, 
48 C A 2d 381 

72. Kan —Shobe v Tobin Const Co , 
292 r 2d 729, 179 Kan. 43—McCoy 
V Fleming, 113 P.2d 1074, 153 Kan 
780 

Ml.ss—Rayl V Thurman, 124 So 432, 
156 Miss 1. 

73. Ind—^White v. Board of Medical 
Registration and Examination of 
Ind, 3 34 N.E2d 656 

Arm.strong v. Azlmow, 76 NE.2d 
692. 118 Ind.App. 213—Pilgrim v. 
Pilgrim, 75 NE.2d 159, 118 Ind. 
App 6—Menzenberger v. American 
State Bank, 198 N.E. 819, 101 Ind. 
App. 600—Johann Realty Corpora¬ 
tion V Kirkpatrick, 189 N.E 843, 
99 Ind.App. 70—Frazer v. McMll- 
lin & Carson, 179 N.E 664, 94 Ind. 
App 431—Androff v Building 
Trades Employers’ Ass’n, 148 NE 
203, 83 Ind.App. 294—J. I. Case 
Threshing Mach. Co. v. Hufford, 
121 N.E. 2, 68 Ind App 606. 

Mo.—Atkinson v. Coca-Cola Bottling 
Co. App., 276 S.W.2d 41—Wattson 
V. James B. Welsh Realty & Loan 
Co, App, 266 S.W.2d 36—Gayle v. 
Thompson, App, 167 S.W.2d 954— 
Lach V. Buckner, App., 86 S.W.2d 
964. 

N.C.—Bailey v. Roberts, 181 S E. 764, 
208 N.C. 632—Grant v. Tallassee 
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Power Co., 146 S.E. 531, 196 N.C. 

617. 

Okl—Harley v. Jobe, 249 P.2d 468, 
207 Okl. 296. 

74. Cal —Frazier v. David, 204 P. 
17. 187 C. 724. 

Golden v Penland, App., 300 P. 
2d 279—Mills v Los Angeles Junk 
Co, 40 P.2d 286, 3 C A 2d 646— 
Los Angeles Mountain Park Co. v. 
Burrows, 8 P 2d 489. 121 C.A. 165— 
People V. Broome. 7 P.2d 757, 120 
C.A. 267—Cazaurang v. Carrey, 4 
P.2d 259. 117 C A 511. 

Fla—^Lynn v City of Fort Lauder¬ 
dale, 81 So.2d 611. 

Idaho—Lenlcr v. Spokane Intern R. 
Co, 300 P2d 494—Coffin v Cox, 
298 P.2d 742—Oceur D’Alenes Lead 
Co V. Kingsbury, 66 P 2d 1307, 66 
Idaho 476—Thompson v. Walker, 
55 P2d 1300, 66 Idaho 461. 

Ind—^Washington Hotel Realty Co. 
V. Bedford Stone & Construction 
Co., 143 N.E 156, 195 Ind. 3 28, mo¬ 
tion denied 148 N.E 405, 196 Ind 
396 

Stover V. Harlan, 154 NE. 882, 
87 Ind.App 347—Fish v Hether- 
ington & Berner, 112 N E. 391, 61 
Ind App. 645 

Miss—E L Bruce Co v Brogan, 
166 So 350, 3 75 Miss 208 
Mo—Pence v Kansas City Laundry 
Service Co., 69 S.W 2d 633, 332 Mo. 
930. 

Hart V Missouri State Life Ins 
Co, App, 79 RW2d 793—Murphy 

V. Fidelity Nat Bank & Trust Co, 
49 SW.2d 668. 220 Mo App 1181— 
Shouse V. Dubinsky, App, 38 S.W. 
2d 530—O’Howell v Miller, 11 S. 

W. 2d 1068, 222 Mo App. 1168— 

West V. Duncan, 249 S W. 127, 215 
Mo App 423—Francis v. City of 
West Plains. App., 226 SW 969. 

Okl —Harrington v City of Tulsa. 39 
P.2d 120. 170 Okl 20—Kansas. O & 
G Ry Co V. Jones, 17 P.2d 969, 
161 Okl 200. 

Vt—Vlahos' Dependents v. Rutland 
Restaurant, 157 A 832, 104 Vt. 
188—Dailey v Town of Ludlow, 
147 A 771, 102 Vt 312—Manches¬ 
ter Marble Co. v Rutland R. Co., 
136 A. 394, 100 Vt. 232, 61 A.L.R. 
628. 

3 C J p 1431 note 91. 

Foreign law 

The court will not consider the law 
of another state not proved by cita¬ 
tion of cases. 

N.Y.—Hardin v. Morgan Lithograph 
Co., 160 N.E. 388, 247 N.Y. 332. 
Ooustitutionality 

The mere suggestion of unconsti- 
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stderation to such errors and reasons^^-S unless it i signinents of errors presented are w^U taken,^* 
is apparent without further research that the as- ] 


tutionallty of statute reerulating: the 
liability of uninsured employers for 
Injuries to employees does not re¬ 
quire the court to search authorities. 
Gal.—-Soria v. Cowell Portland Ce¬ 
ment Co.. 277 P. 1061, 09 C.A. 108. 

Bsfersnos to oarUer part of brief 

Where appellant’s brief stated that 
no authorities were cited for failure 
to incorporate certain requested In¬ 
struction because law governing 
such instruction was set out earlier 
In brief, and court was not advised 
where such law was set out, it was 
not required to consider the alleged 
error. 

Iowa.—^Anderson v. Elliott, 67 N.W. 
2d 792, 244 Iowa 670. 

74.5 Ala.—Morgan v. Cherokee 
County Bd. of Ed.. 68 So.2d 134, 
257 Ala. 201. 

Schwabacher v. Herring, 48 So. 
2d 674, 35 AlaApp 496—Jones v. 
Daniel, 41 So.2d 627, 34 Ala.App. 
490—Birmingham Coca-Cola Bot¬ 
tling Co. V. Sellers, 39 So 2d 706, 
34 Ala.App 365—Birmingham Elec 
Co. V. Echols, 32 So 2d 374, 33 Ala 
App. 234, certiorari denied 32 So.2d 
379, 249 Ala. 589. 

Cal.—-Webster v. Board of Dental Ex¬ 
aminers of California, 110 P.2d 992, 
17 C.2d 534—Everts v. Sunset 
Farms, 72 P.2d 543, 9 C.2d 691— 
Pacific States Savings & Loan Co. 
V. O’Neill, 61 P 2d 1160, 7 C.2d 696 
Golden v. Penland, App, 300 P. 
2d 279—In re Steiner, 286 P 2d 972, 
134 CA.2d 391—Kritzer v. Citron, 
224 P.2d 808, 101 C.A.2d 33—Hara- 
bedian v. Parnell, 215 P.2d 73, 96 
C A.2d 368—Motzenbaum v. Met- 
zenbaum, 214 P.2d 603, 96 C.A.2d 
197—State v. Day, 173 P 2d 399, 76 
aA.2d 636—Law v. Crist, 107 P.2d 
968, 41 C.A.2d 862—Skidmore v. 
Tuolumne County, 96 P.2d 178, 35 
C.A.2d 525—In re Hunt’s Estate, 
91 P.2d 609, 33 C.A.2d 868—Ward 
V. Ailing, 65 P 2d 902, 19 C.A.2d 
663—Millar v. Dollar S. S. Lines, 
64 P.2d 1163, 19 C.A.2d 206—Bech¬ 
tel V. Wilson, 63 P.2d 1170, 18 C.A. 
881, rehearing denied 64 P.2d 786, 
18 C.A.2d 831. 

Pla.—Lynn v. City of Fort Lauder¬ 
dale, 81 So. 2d 611—Brooks v. Math¬ 
ers, 176 So. 433, 129 Fla. 443. 

Idaho.—Zenier v. Spokane Intern. R. 
Co., 800 P.2d 494—Coffin v. Cox, 
298 P.2d 742—Michael v. Zehm, 263 
P.2d 990, 74 Idaho 442—Murphy v. 
Mutual Life Ins. Co. of New York, 
112 P.2d 993, 62 Idaho 862—Lock 
V. Patten, 73 P 2d 949, 68 Idaho 
884—Coeur D’Alenes Lead Co. v. 
Kingsbury, 66 P.2d 1307, 66 Idaho 
476. 

XIL—Fence Co. of America v. Bcott 


Ballantyne Co., Ill N.E.2d 190, 349 
Ill.App. 467—In re Schilling’s Es¬ 
tate. 26 N.E.2d 188, 804 Ill.App. 
187—People ex rel. Campbell v. 
Kapp. 14 N.E.2d 678. 296 Ill.App. 
92. 

Ind.—Gamble ▼. Lewis, 86 K.E.2d 
629. 227 Ind. 466—Allman v. Mals- 
bury, 65 N.E.2d 106, 224 Ind. 177. 

Hemelstein Bros. v. Texas Co., 
126 N.E.2d 820, 126 Ind.App 448— 
Halbert v. Hendrix, 96 N.E.2d 221, 
121 Ind.App. 48—Lincoln Finance 
Corp. V. Morgan, 90 N.E 2d 622, 
120 Ind App. 116—Egger v. Huff, 
81 NE2d 378, 118 Ind.App. 461— 
Carithers v. CaHthers, 6.5 N.E.2d 
640, 116 Ind.App. 607—Anderson v. 
Moise, 63 N.E 2d 303, 116 Ind App 
240—Duffy V. Hayden, 60 NE.2d 
666, 114 Ind.App. 126. 

Mich.—^Arrand v. Graham, 298 NW. 
281, 297 Mich 569, 136 A.L.R 1206, 
reheard 300 NW 16, 297 Mich. 669, 
136 A L.R. 1210—^Dolby v. Dillman, 
278 N.W. 694, 283 Mich. 609, 117 A. 
L.R. 638. 

Minn—Knox v. Knox. 26 NW.2d 226, 
222 Minn 477—Motzko v. Motzko, 
22 NW2d 920, 222 Minn. 36— 
Louden v. Louden, 22 N.W.2d 164, 
221 Minn 338—Seahloom v. Kvler, 
18 NW.2d 88, 219 Minn. 362. 

M1.S8 —E. L Bruce Co. v. Brogan, 
166 So. 350. 175 Miss. 208. 

Mo.—Pizzo v. Pizzo, 296 S W.2d 377— 
Royal v. Thompson, 212 SW2d 
921. 

Lomax v. Sawtell, App, 286 S W. 
2d 40—^Atkinson v Coca-Cola Bot¬ 
tling Co., App,, 276 SW.2d 41— 
Harding v. Triplett, App, 236 S W. 
2d 112—Batley v. Batley, 193 S W. 
2d 64, 239 Mo.App 664—Brown v. 
Alton R. Co, 161 S.W.2d 727, 236 
Mo.App. 26—Belsky v Metropoli¬ 
tan Life Ins. Co., App., 124 S.W 2d 
608—Rathke v. Rathke, 118 S.W.2d 
77, 233 Mo.App. 74. 

Neb—Powell v, Edwards. 76 N.W.2d 
122, 162 Neb. 11. 

N.H.—U. S. Fidelity & Guaranty Co. 
V. Dunn, 7 A.2d 246, 90 N.H. 236. 

N.J,—Shaw v. Calgon, Inc., 114 A.2d 
278, 35 N.J.Super. 819. 

N.M.—Gore v. Cone. 287 P.2d 229, 60 
N.M. 29—Chavez v. Trujillo, 132 
P.2d 713, 47 NM. 19—Robinson v. 
Mittry Bros., 94 P.2d 99, 43 N.M. 
357. 

Ohio —^Black v. Carnegie-Illinols 
Steel Corp., 124 N.E.2d 759, 97 
Ohio App. 223—^Myers v. Monda, 
App., 112 N.B.2d 79, 64 O.L.A. 363. 

Okl.—Kelly v. Cann. 186 P.2d 896, 
192 Okl. 446—^Davis v. Jackson, 182 
P.2d 923. 192 Okl. 15—Fidelity 

Laboratories v. Oklahoma City, 130 
P.2d 884, 191 Okl. 478—Buckholts 
V. Wright, 97 P.2d 44, 186 Okl. 
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230—^Whlsman v. Missouri State 
Life Ins. Co., 97 P.2d 1, 186 Okl. 
261—Farmers & Merchants Nat. 
Bank of Hooker v. Cole, 87 P.2dl 
149, 184 Okl. 337—Fields v. Mor¬ 
gan, 66 P.2d 602, 179 Okl. 486— 
Oklahoma City v. Rose, 66 P.2d 
776, 176 Okl. 607—Mattes v. Baird, 
55 P.2d 48, 176 Okl. 282. 

S.D.—Schumacher v. R-B Freight 
Lines, 46 N.W.2d 468, 73 S.D. 636. 

Tex.—Maryland Cas. Co. v. Stewart, 
Clv.App., 164 S.W.2d 800. error re¬ 
fused. 

Utah.—Palfrey man v. Bates & Rog¬ 
ers Const. Co., 168 P.2d 132. 108 
Utah 142. 

Vt—Bigelow V. Denis. 117 A.2d 261, 
119 Vt. 21—Franzoni v. Newman, 
110 A 2d 716, 118 Vt. 421—Town of 
Randolph v. Ketchum, 94 A.2d 410, 
117 Vt 468—Flint v. Davis, 8 A.2d 
671, 110 Vt. 401—O’Connor v, 

Lape’s Estate, 8 A.2d 654, 110 Vt. 
217—Johnson v. Moore, 196 A. 246, 
109 Vt. 282—Doubleday v. Town 
of Stockbridge, 194 A. 462, 109 Vt. 
167. 

75. Minn—Knox v. Knox. 26 NW.2d 
226, 222 Minn. 477—Motzko v. 

Motzko, 22 N.W.2d 920, 222 Minn. 
36—Louden v. Louden, 22 N.W.2d 
164, 221 Minn. 338. 

Okl —Kelly V. Cann, 136 P.2d 896, 
192 Okl 446—Fidelity Laboratories 
v. Oklahoma City, 130 P.2d 834, 191 
Okl 473—Seidenbach’s v. Crown 
Drug Co, 127 P.2d 800, 191 Okl. 
223—Rush V. Brown, 101 P.2d 262, 
187 Okl. 97—Rodgers v. Oklahoma 
Wheat Pool Terminal Corp., 96 
P.2d 1040, 186 Okl. 171—Farmers 
& Merchants Nat. Bank of Hooker 
V. Cole, 87 P.2d 149, 184 Okl 337— 
Schuman v. Chatman, 86 P.2d 616, 
184 Okl. 224—Witt v. Westheimer, 
79 P.2d 260, 182 Okl. 645—A. J. 
McMahan & Co. v. Hibbard. 78 P. 
2d 409, 182 Okl. 603—Oklahoma 
City v. Rose, 66 P.2d 775, 176 
Okl. 607—National Aid Life Ass’n 
V. Clinton, 55 P.2d 781, 176 Okl. 
372—Mattes v. Baird, 66 P.2d 48, 
176 Okl. 282—Sims v. First Nat. 
Bank, 61 P 2d 820, 176 Okl. 180— 
Poison V. Plrtle, 49 P.2d 681, 173 
Okl. 694—^Huseman v. Battles, 44 
P.2d 941, 172 Okl. 284—Wilkerson 
V. Wilkerson, 36 P.2d 935, 169 Okl. 
232—Century Life Ins. Co. v. 
Counts, 36 P.2d 269, 169 Okl. 127— 
Drum Standish Commission Co. v. 
First Nat. Bank & Trust Co. of 
Oklahoma City, 31 P.2d 843, 168 
Okl. 400—Dewey Portland Cement 
Co. V. Dunham, 28 P.2d 1096, 167 
Okl. 607—Nichols & Shepard Co. 
V. Dunnington, 247 P. 363. 118 OkL 
281—Jennings v. Jennings, 218 P. 
703, 96 Okl. 98. 



5 C. J.S. 

Under such circumstances the case will not be re¬ 
versed,'^® but the assignment of error may be dis¬ 
missed,or, if no prejudicial error appears, the case 
affirmed;^® or the appeal may be dismissed.'^* ® 

The presumption of correctness of the judgment 
is not overcome by a plausible but unconvincing ar¬ 
gument in the brief unsupported by citation of au- 
thority,^® and a brief which merely sets out prop¬ 
ositions of law with authorities in support thereof, 
without showing the applicability of such proposi¬ 
tions to the errors assigned, is insufficient;®® and 
a statement of the brief that authorities will be 
found '‘in argument under separate cover” is not 
in compliance with the rules of court requiring the 
authorities to be annexed to each proposition with 
its statement and at the end of it a reference simply 
to the authorities relied on, if any, in support of it, 
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giving the order in which they should be cited,®^ 

The points made and the authorities cited should 
not be mingled with the argument but should be 
separately stated.®® However, technical violations 
of the rules as to the place in the brief where the 
authorities should be cited ordinarily will not pre¬ 
clude consideration of the matter,®®*® 

The overcitation of authorities is to be avoided, 
and only the few authorities most closely in point 
should be cited.®®*!® In presenting precedents coun¬ 
sel should make first choice from the highest court 
of his own state,®® but, if the question has not been 
decided in his own jurisdiction, authorities should 
be cited from other jurisdictions.®^ In the cita¬ 
tion of authorities, statutes, either state or federal, 
should be cited by volume and page,®® and it has 


76. Ind.—Northern Ind. Public Serv¬ 
ice Co. V. Nielson, 109 N.E.2d 442, 
123 Ind.App. 199. 

Mo.—Lach V. Buckner, App., 80 S.W. 
2d 954. 

Okl.—Mattes v. Baird, 65 P 2d 48. 
176 Okl 282—^Walker v. Bahnsen, 
241 P. 740, 115 Okl. 196. 

Plausible argtiment in brief, un¬ 
supported by citation of authority. Is 
Insufficient to overcome presumption 
on appeal in favor of correctness of 
judgment of trial court 
Okl—Allen v. First Nat. Bank & 
Trust Co of Muskof?ee. 67 P 2d 2, 
179 Okl 631—Wilhite v. Brin, 62 P. 
2d 1240, 178 Okl. 339. 

77. Mo —Squaw Creek Drainage 
Diet, v Hayes. 217 S.W. 20. 

Okl.—Blackburn v. Martin & Muel¬ 
ler, 60 P2d 627, 174 Okl. 394— 
Uourke v Gerlach-Barklow Co., 
230 P. 901, 104 Okl. 239—Leonard 
v Adams. 207 P. 90, 86 Okl. 181. 

78. Cal —Solomon v Justice's Court 
of Los Angeles Tp., Los Angeles 
County. 171 P. 817, 36 CA. 162. 

Ill.—Hooper v. Fox, 6 NE.2d 217, 
364 Ill. 613. 

Miss.—Goodyear Yellow Pine Co. v. 
Lumpkin, 130 So. 746, 168 Miss. 
678. 

Okl.—Pendergraph v. Edwards, 283 P. 
2d 823—Duke v. Adams, 226 P.2d 
412, 203 Okl. 686—Reed v. U. S 
Hoffman Machinery Corp., 143 P.2d 
809, 193 Okl. 370—Bolds v. Randle, 
8 P.2d 720, 166 Okl. 178—Wyant v. 
Levy, 272 P. 851, 134 Okl 39— 
Carr v. Seigler, 163 P. 141, 62 Okl. 
486—Chickasha Gas & Electric Co. 
V. Griffin, 148 P. 729, 46 Okl. 228. 

VRS Mo—Joyner v. Kimmell, App., 
217 S.W.2d 724. 

*79. Okl —Gaines Bros. Co. v. Phil¬ 
lips, 151 P.2d 988, 194 Okl. 874— 
Bolds v. Randle, 8 P.2d 720, 156 
Okl. 178—Wyant v, Schuman, 292 P. 
78, 146 Okl. 147—Wyant v. Levy, 


272 P. 851, 134 Okl. 39—McAlester- 
Edwards Coal Co. v. Stephenson, 
260 P. 78, 126 Okl. 219—Carignano 
V. Box, 223 P. 673, 97 Okl. 184—U. 
S. Fidelity & Guaranty Co. v. Har¬ 
mon. 218 P. 682, 92 Okl. 167—Rusch , 
V. Citizens' State Bank of Okeene, 
216 P. 477, 91 Okl. 146—Chestnut 
& Smith v. Lynch, 202 P. 1018, 84 
Okl 199—Blue v. Board of Com’rs 
of Garvin County, 198 P. 850, 82 
Okl. 178—^Arbuckle Min. & Mill. Co. 
v. Beard, 155 P. 1138, 66 Okl. 144. 

80. Ind.—Metropolitan Casualty Ins. 
Co. of New York v. S. J. Peabody 
Lumber Co., 192 N.E. 323, 99 Ind. 
App. 307—Chicago Nat. Life Ins. 
Co. V. Sollman, 187 N.E. 686, 99 
Ind App. 86—Barker v. Central 
Building & Loan Ass'n, 182 N.E. 90, 
94 Ind.App. 661. 

3 C! J p 1431 note 92. 

Bulk oltatioa Improper 

A brief merely averring that "the 
Judgment of the trial court is plainly 
supported by the following statutes 
and decisions," citing In one unbro¬ 
ken list a full page of decisions, is no 
brief. 

Mo,—Ex parte Whicker, 173 S.W. 88, 
187 Mo.App. 96. 

81. Tex.—Thompson v. Dodge, Civ. 
App., 210 S.W. 686, error refused. 

82. Ind.—Turner v. Hartman, 97 N. 
E. 19, 49 lnd.App. 224. 

Fraotioe on facts and ^notations 
Practice of not detailing facts of, 
and Quotations from, cases cited in 
respondent's brief and argument ex¬ 
cept to a very minor extent, with 
cited cases, if not detailed or quoted 
from, digested and set forth in an 
appendix to the brief, was commend¬ 
ed. 

Cal.—Miller v. Midway Fishing Tool 
Co., 235 P.2d 630, 1D6 C.A.2d 612. 

88.6 Mo.—^Vaughn v. Kansas City 
Gas Co., 169 S.W.2d 690, 236 Mo. 
App. 669. 


82.10 Colo.—^McLaughlin v. Collins, 
126 P.2d 683, 109 Colo. 377 
Mo.—Block V. Holly, App., 106 S.W. 
2d 968. 

88. Wls.—Blizzard v. Brown, 139 N. 

W. 737, 162 Wis. 160. 

Bnmp citation 

(1) Supreme court was not re¬ 
quired to read cases cited In a lump 
in order to determine whether they 
supported quotation made or ground 
of exception, and exception support¬ 
ed by nothing more would not be 
considered. 

Vt.—Cobb V. Rutland Sav. Bank, 29 
A.2d 706, 113 Vt. 117. 

(2) Reference in a point in appel¬ 
lant’s brief to the many cases under 
cited statute was improper. 

Mo.—Daugherty v. Maddox, 260 S.W. 
2d 732. 

84. Ill.—Kelley v. Kelley, 147 N.E. 
669, 317 III. 104. 

85. Mich —Thomas Canning Co. v. 
Southern Paclflc Co., 189 N.W. 210, 
219 Mich. 388. 

N.C.—Weaver v Morgan, 61 S.E.2d 
916, 232 N.C. 642. 

Brroncoiis citations 

A brief on appeal in which the 
citations of the cases are erroneous 
in a large number of Instances may 
be suppressed. 

N.J.—Sensale v. Appllkon Dyeing & 
Printing Corp., 79 A.2d 316, 12 N.J. 
Super. 171. 

Current revision 

The brief should cite sections of 
the statute according to the 1919 re¬ 
vision, which is the current revision, 
and not impose on the appellate 
court the labor of hunting up the 
section of the prior revision In the 
current revision. 

Mo —MePherrin v. Lumbermen's 
Supply Co.. 242 S.W. 186, 211 Mo. 
App. 886. 
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been said that every publication in which a case is 
reported should be cited®® and in all cases the offi¬ 
cial citation should be given whenever practicable.®'^ 

By the provisions of the rules of court of some 
states the names of the parties for any case cited 
should be given,®® and it has been said that in any 
event the citation of adjudicated cases by the num¬ 
ber and page of the report merely, without giving 
the names of the parties, is not to be commended,®® 
and, when the names of the litigants is not given, 
the numbers of the reports and paragraphs should be 
verified.®® 

The case most directly bearing on the points urged 
should be cited,®^ but the rule requiring citation of 
authorities is not violated merely because the au¬ 
thorities cited do not support the reasons assigned,®2 
and a sufficient excuse for not citing authorities is 
given where it is stated in the brief that counsel 
was unable to find any decisions bearing directly on 
the points presented.®® 

Where a statute has been replaced by a rule of 
procedure, the rule and not the statute should be 
cited.®®-® 

Table of authorities. The rules may require that 
the brief contain a table or list of the authorities 
cited therein.®®*!® 


6 C.J.S. 

§ 1326. Urging Points Not Raised in Lower 
Court or Not Assigned as Error 

The appellate court will not consider points not urged 
In the trial court or assigned as error in the assignment 
of errors filed below, even though raised in the brief. 

In accordance with the well established rule, dis¬ 
cussed supra § 228, that the appellate court will not 
ordinarily consider a matter not presented to the 
lower court, a point not raised in the lower court®^ 
or not specified in the assignment of errors®® will 
not be considered even though it is discussed in the 
brief; and it has also been held that arguments 
in the brief of counsel, based on parts of the bill 
of exceptions which have been officially stricken, 
will be disregarded,®® and that statements of facts 
in appellant’s brief, although probably true, cannot 
be considered if they do not appear to have been 
given in evidence.®*^ 

Special notice in brief. Questions not raised be¬ 
low will not be considered where the brief docs 
not comply with a court rule requiring such ques¬ 
tions to be specially noted in the brief.®'^*® 

§ 1327. Disrespectful or ^Abusive Language 

The brief or the offeneive matter therein may be 
stricken where the brief contains disrespectful, scan¬ 
dalous, or abusive language directed against the court of 
review, trial Judge, opposing counsel, or parties or wit¬ 
nesses. 


S0. Cal.—Tomkins v. Tomkins, 200 
P2d 821, 89 C.A.2d 243. 

Iowa.—Betz v. Sioux City, 30 N.W,2d 
778, 239 Iowa 95. 

Ky.—Cincinnati, N. O. & T. P. Ry 
Co. V. Ross, 279 S.W. 1076, 212 Ky, 
619. 

Northwesterm oitstioiui of Iowa 
decisions should be srlven. 

Iowa.—RIemenschnelder v. Rlemen- 
schnelder, 80 N.W.2d 769, 239 Iowa 
617, rehearing* denied and opinion 
supplemented 32 N.W.2d 68, 239 
Iowa 617. 

Xa Missonrl attorneys citing in 
their briefs Missouri cases should 
add parallel references to the official 
reports when they cite the South¬ 
western Reporter, although cases 
from other states may be cited from 
the Reporters alone. 

Mo.—Baxter v. Campbell Lumber Co., 
171 S.W. 955, 186 Mo.App. 852. 

87. Pla.—Tampa Electric Co. v. 

Gibson, 161 So. 727, 119 Fla. 112. 
Okl.—Brown v. Connecticut Fire Ins. 
Co. of Hartford, Conn., 163 P. 173, 
52 Okl. 892. 

3 C.J. p 1431 note 96. 

Psaaltj 

Under Sup.Ct.Rules, rule 8 (137 P. 
ix), a brief may be stricken from the 
files where the citations from courts 


of Oklahoma are not made from the 
official reports 

Okl.—Henryetta Coal & Mining Co. 
V. O’Hara, 150 P. 1114, 60 Okl 169. 

88. Tex.—Smith v. McBryde, Civ. 
App ,173 S.W. 234. 

3 C J p 1431 note 96. 

89. Mich—Schulte v. Kelly, 83 NW. 
406, 124 Mich. 330. 

90. Tex —^Westchester Fire Ins. Co. 

V. Dickey, Civ.App., 246 SW. 730— 
Smith V. McBryde, Civ.App., 173 S. 

W. 234, 

91- Tex.—^Westchester Fire Ins. Co. 

V. Dickey, Civ.App, 246 S.W. 730. 
Strongest cases cited first 
Where appellant cited a large num¬ 
ber of cases, court of appeals would 
presume that three strongest cases 
were cited first. 

Mo.—National Life Ins. Co. v. Blair, 
226 S.W.2d 806, 240 Mo.App. 982. 
98. Wyo.—^Flshback v. Bramel, 44 P. 
840, 6 Wyo. 293. 

93. Ind.—^Wilson v. National Fowler 
Bank, 95 NE. 269, 47 Ind.App. 689. 

93.5 Tex.—Harris v. Harris, Civ. 

App., 174 S.W.2d 996. 

93.10 Cal.—People v. One 1941 
Chrysler Tudor Engine No. C 
80 8808, 162 P.2d 653, 71 C.A.2d 312. 

94. Cal.—Berniker v. Berniker, 182 
P.2d 657, 30 C.2d 439. 
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Miss.—Corpus Juris cited in Whit¬ 
tington V H T. Cottam Co., 130 So 
745, 749. 158 Miss. 847. 

Tex.—Freeman v. Federal Under¬ 
writers Exchange, Civ.App., 166 S. 
W 2d 674—McKay v. Lucas, Civ. 
App , 220 S.W. 172. 

Vt.—Laplante v Eastman, 105 A.2d 
266, 118 Vt. 220. 

3 C.J. p 1431 note 1. 

Tolnatazy Joinder in submission of 
case 

Points in appellant’s points and au¬ 
thorities that went to sufficiency of 
evidence could not be considered on 
appeal, where defendant had volun¬ 
tarily Joined in submission of c-• ' 
Mo.—Clay v. Owen, 93 SW.2d 914. 
338 Mo. 1061. 

95. Mont.—Toole v. Welrlck, 102 P. 
590, 39 Mont. 359, 133 Am.S.R. 576. 

Tex.—Avnet v. Hull, Civ.App., 266 S. 
W.2d 906, error refused no re¬ 
versible error. 

3 C.J. p 1432 note 2. 

96. Ga.—Clayton v. May, 68 Ga. 27. 

97. La.—Succession of McLean, 2 
La App. (Orleans) 9. 

Mo.—State v. Muir, 117 S.W. 620, 136 
Mo.App. 118. 

S.D.—Norbeck & Nicholson Co. v. 
Nielsen, 164 N.W. 1083, 39 S.D. 410. 

97.5 N.J.—Anderson v. Modica, 78 
A.2d 49, 4 N.J. 888. 
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A brief in no case can be used as a vehicle for 
the conveyance of hatred, contempt, insult, disre¬ 
spect or professional discourtesy of any nature for 
the court of review, trial judge, or opposing coun¬ 
sel ; invectives are not argument, and have no place 
in legal discussion, but tend only to produce prej¬ 
udice and discord.^8 

Directed against trial court. The practice of in¬ 
serting in briefs language which tends to bring rid¬ 
icule on the trial judge or jury or which impugns 
his or their motives and conduct, is considered a 


very reprehensible one and deserving of the strong¬ 
est censure,®® and statements objectionable in this 
regard will not be considered.^ The penalty there¬ 
for seems to depend in a measure on the degree of 
the offense; in a number of cases the reviewing 
court has seemed to consider it sufficient to repri¬ 
mand counsel and sound a note of warning against 
any further repetition of his misconduct,® and to 
disallow the costs of the briefin other cases ob¬ 
jectionable matter has been ordered to be stricken 
from the briefs;^ and in other cases the court, on 


98i Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P. 
2d 761, 10 C.2d 307, affirmed Neb- 
lett V. Carpenter. 69 S Ct. 170, 305 
US 297, 83 L.Ed. 182, rehearing 
denied 69 S.Ct. 355, 306 U.S. 675, 83 
L.Ed. 437. 

Colo.—Carroll v. Indu.strial Commis¬ 
sion of Colorado, 195 P 1007, 69 
Colo. 473, 19 A.L.R. 107. 

Ill.—Ambrosius v. Katz, 117 NE2d 
69. 2 I11.2d 173—Blggrs v. Spader, 
103 N.E.2d 104, 411 Ill 42. certio¬ 
rari denied 72 S Ct 1051, 343 U.S. 
956, 96 L Ed. 1356—Zukas v. Ap¬ 
pleton Mfff Co., 115 N.E. 164, 277 
III. 87. 

Ind.—I'lttsburgh, etc., R. Co. v. Mun- 
cie, etc, Tract Co., 77 N.E 941, 166 
Ind 466, 468, 9 Ann.Cas. 165. 

Iowa—Baker v. Cutting, 280 N.W. 
648 

Mich.—Landsberger v. Joyce, 168 N. 

W 969, 203 Mich 161. 

N.J.—^A. Makray, Inc. v, McCullough, 
136 A. 816, 103 N J.Law 346. 

N.T.—In re Selle’s Claim. 144 NTS. 
2d 798, 286 App Div 1058—Lesz- 
czynskl v. Pennsylvania R Co, 84 
N.YS2d 679, 274 App Div. 1003, 
motion denied 85 N.E.2d 62, 298 
NY. 919, affirmed 87 N.E.2d 124, 
299 N.y. 709. 

Okl.—Pancoast v. Eldridge, 259 P. 
863, 127 Okl. 146—Erwin v. Harris, 
264 P. 718, 124 Okl. 225. 

Tex.—City of San Antonio v. Santa 
Rosa Infirmary, Civ App., 249 S.W. 
498, reversed on other grounds 
Santa Rosa Infirmary v. City of 
San Antonio, Com.App., 259 S.W. 
926. 

Reply brief see Infra fi 1333. 
Supplemental brief see infra 8 1334. 

Presumption 

The supreme court would assume 
that experienced attorney presenting 
Improper argument in his brief was 
mindful of significance of language 
used. 

Cal—Carpenter v. Pacific Mut. Life 
Ins Co. of California, 74 P.2d 761, 
10 C.2d 307, affirmed Neblett v. 
Carpenter, 69 S.Ct. 170, 306 U.S 
297, 83 L.Ed. 182, rehearing denied 
69 S.Ct. 366, 306 U.S. 676. 83 L.Ed. 
437. 


Gounsel’s duty 

A counsel’s duty to his own cli¬ 
ent should lead him to moderation, 
fairness to his adversary, and re¬ 
spect to the tribunal to which his 
brief is submitted. 

N.Y.—Mundy v. Levy Bros. Realty 
Co, 170 N.Y.S. 994, 184 App Div. 
467. 

Respectful language required 

The court of civil appeals invites 
the vigorous argument and forceful 
criticism of members of the bar so 
long as the arguments and criticisms 
arc respectful in language and in¬ 
tent, but it will require that much. 
Tex—City of San Antonio v. Santa 
Rosa Infirmary, Civ.App., 249 SW. 
498, reversed on other grounds 
Santa Rosa Infirmary v. City of 
San Antonio, Com App., 259 S.W. 
926. 

Attack on Individual Judge same as 
on court 

Although the individual member of 
the court of civil appeals who writes 
the opinion in any given case is re¬ 
sponsible for the language in which 
the decision is formulated, the deci¬ 
sion of the questions disposed of is 
that of the whole court, unless the 
contrary is affirmatively shown, and 
represents the unanimous concur¬ 
rence of the Judges, so that an at¬ 
tack upon the opinion is an attack 
upon the court, and not upon the 
member thereof who wrote the opin¬ 
ion. 

Tex—City of San Antonio v. Santa 
Rosa Infirmary, Civ.App., 249 S.W. 
498, reversed on other grounds 
Santa Rosa Infirmary v, City of 
San Antonio, Com.App., 269 S.W. 
926. 

Where brief oa motloa for rehear. 

lag contained many impertinent, dls- 
re.spectful, and abusive statements 
reflecting upon the supreme court, 
the motion was denied, and the brief 
was ordered stricken from the files 
of the court. 

Wls.—Enders v. Sinclair Refining 
Co., 266 N.W. 67, 220 Wls. 264. 

99. Ala —Southern Life & Health 
Ins. Co. V. Morgan, 106 So. 161, 21 
Ala.App. 6, certiorari denied Ex 
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parte Southern Life & Health Ins. 
Co, 105 So. 168, 213 Ala. 413. 

Fla.—Jones v. Griffin, 138 So. 38, 103 
Fla. 745. 

Ill.—Biggs V. Spader, 103 N.E.2d 104, 
411 Ill 42, certiorari denied 72 S. 
Ct. 1061, 343 US. 956, 96 L.Ed. 
1366. See Epstein v. Ft. Dearborn 
Motor Cartage Co., 207 111.App. 221. 
Iowa—^Waterman v. Wood, 171 N.W. 
171, 185 Iowa 897. 

Mich.—In re BrofCee's Estate, 172 N. 

W. 641, 206 Mich. 107. 

N J —Preciplo v. Insurance Co. of 
State of Pennsylvania, 137 A. 649, 
103 N.J Law 589—A. Makray, Inc. 
V. McCullough, 136 A. 816, 103 N.J. 
Law 346. 

In re Glauborman, 162 A. 660, 
107 N.J.Eq. 384. 

Okl —First State Bank of Inola v. 

Dickerson, 246 P. 54, 119 Okl. 103. 
Or —Strowbridge v. City of Chllo- 
QUln, 277 P. 722, 130 Or. 444. 
Improper statements 

Statements that "trial Judges are 
prone to submit personal injury 
cases to the Jury with the thought 
that the defendant will appeal, and 
the error be rectified by the Appel¬ 
late Court,” and that "this court is 
familiar with the well-known pro¬ 
clivity of juries to render verdicts 
against railroad companies irre¬ 
spective of the merits of the case,” 
and that the court may take almost 
Judicial notice of this fact are high¬ 
ly Improper. 

Ill.—Norkevlch v. Atchison, T. & S. 
F. R. Co, 263 Ill App. 1, certiorari 
denied Atchison, T & S. F. R. Co 
V. Norkevlch, 62 S Ct. 497, 286 U. 
S. 644, 76 LEd. 1282. 

1. N.J.—In re Glauberman, 162 A. 
660, 107 NJEq. 384. 

3 C.J. p 1432 note 7. 

2. S.D.—Credit Management Serv¬ 
ice V. Wendbourne, 72 N.W.2d 926. 

Wash—Kellogg v. Wilcox, 283 P.2d 
677, 46 Wash.2d 658—Pasco Fruit 
Lands Co. v. Timmermann, 162 P. 
675, 88 Wash. 112, 

3 C.J. P 1432 note 8. 

3. Wash.—Pasco Fruit Lands Co. Y. 
Timmermann, supra. 

4 . Mich.—Getter v. Levine, 24 N.W. 
2d 149, 316 Mich. 863—In re Brof- 
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motion of counsel or on its own motion, has or¬ 
dered the objectionable briefs to be stricken from 
the files.® 

However, in other cases no penalty has been im¬ 
posed,®*® and if no reflection was intended on the 
integrity of the trial judge, it has been held that 
the brief will not be stricken, even though the lan¬ 
guage is somewhat intemperate,® it being proper 
to resort to such a penalty only where the abuse 
complained of is flagrant.^ It has also been held 
that as long as counsel do not put themselves in 
contempt of court, they cannot be disciplined for 
want of courtesy or disrepect toward the trial court 
in their briefs.® 

There appears to be some diversity of opinion as 
to what should be done when the briefs are ordered 
stricken from the files; in one case the court de¬ 
cided the case upon the record and the petition in 
error,® in other cases the name of the offending 
attorney was stricken from the record as counsel, 
but a specified time allowed to procure other coun¬ 


sel and file new briefs,^® in other cases counsel were 
directed to file another brief within a certain time,^i 
and in one case the case was treated as if no brief at 
all had been filed and the appeal was dismissed.^® 
So, in some cases where the objectionable statements 
were made in a brief on motion for rehearing, the 
court on ordering the briefs stricken from the files 
overruled the motion for rehearing.!® In one case, 
however, the court said that the language was suffi¬ 
cient to authorize the court to order the briefs 
stricken from the files and to dismiss the appeal,, 
but, nevertheless, the court seems to have deter¬ 
mined the case on the merits.!^ It has been held 
that serious criticisms of the trial judge by a party 
claiming to have been wronged by the attitude and 
language of the judge will not be stricken from 
the files as wanting in respect to him, because, if 
the party has in fact been wronged, he has a right 
to have the matter investigated.!® 

Directed against counsel, parties, or witnesses. 
It is also considered highly reprehensible to attack 
the character of counsel or parties,!® at least un¬ 


fee’s Estate. 172 N.W. 541. 206 
Mich. 107. 

8 C.J. p 1432 note 9. 

fti Colo.—^Walker Inv. Co. v. Flem¬ 
ing, 246 P. 207, 79 Colo. 434—Koch 
V. Knuth, 220 P. 500, 74 Colo. 223. 
Idaho.—^Anderson v. Coolin. 149 P. 
286, 27 Idaho 334. 

Ill.—Conrad v, Barto. 109 N.E. 968 
269 Ill. 421. 

Morrison v. Elzy, 190 Ill.App. 
374. See Barrows v. Connelly, 199 
I11.APP. 448. 

Mich.—Albert v. Albert, 279 N.W. 
872, 284 Mich. 387—In re Kllnk's 
Estate, 178 N.W. 14, 210 Mich, 614. 
Minn.—^Northern Oil & Gas Co. v. 
Blrkeland, 206 N.W. 449, 164 Minn. 
466. 

N.J.—Epstein v. Kuvin, 93 A.2d 220, 
28 N.J.Super. 482. 

A. Makray, Inc. v. McCullough. 
135 A. 815, 108 N.J.Law 846. 

Reitemcyer v. Reitemeyer, 54 A. 
2d 726, 140 N.J.Eq. 393—In re 

Glauberman, 152 A. 660, 107 N.J. 
Eq. 384. 

N.Y.—Pelzer v. Perry, 196 N.T.S. 842, 
208 App.Dlv. 68. 

Okl.—Pancoast v. Eldridge, 259 P. 
868, 127 Okl. 146—Erwin v. Harris, 
264 P. 718, 124 Okl. 226—Hoover v. 
State, 175 P. 117, 73 Okl. 112. 

Tex.—Martin v. Bishop, Civ.App., 
288 S.W. 1018, dismissed for want 
of jurisdiction—Mossop v. Zapp, 
Civ.App., 179 S.W. 686. 

Wis.—Werner v. Riemer, 39 N.W.2d 
917. 256 Wis. 886—Enders v. Sin¬ 
clair ReAnlng Co., 266 N.W. 67, 
220 Wis. 254. 
t CJ. p 1482 note 10. 


5.5 Cal —Carpenter v, Paclflc Mut. 
Life Ins. Co of California, 74 P.2d 
761, 10 C.2d 307, affirmed Neblett v. 
Carpenter, 69 SCt. 170, 805 US. 
297, 83 LEd. 182, rehearing denied 
69 S Ct. 355, 306 U.S. 675, 83 L.Ed. 
487. 

Brief by layman 

A motion to strike appellant's 
opening brief on ground that it con¬ 
tained language disrespectful and 
abusive of the trial Judge must be 
denied, where the brief was prepared 
by appellant herself who was a lay¬ 
man not schooled in the law or the 
ethics of the profession, and the pro¬ 
fessional integrity and unimpeach¬ 
able character of trial judge was 
known. 

Cal.—Williams v. Davis, 164 P.2d 22, 
67 C.A,2d 274. 

6. Cal—Miller v. Childs, 162 P. 972, 
28 C.A 478. 

Wash.—Kellogg v. Wilcox, 283 P.2d 
677, 46 Wash.2d 658. 

7. Wash—Hunley v. Ingle, 168 P. 
813, 88 Wash. 446. 

8 . Tex —Pendery v. Fort Worth 
State Bank, Civ App, 262 S.W. 867. 

9. Kan.—Stager v. Harrington, 27 
Kan. 414. 

10. N.J.—In re Glauberman, 152 Au 
650, 107 N.J.Eq. 384. 

8 C.J. p 1432 note 12. 

11. Ga.—Park v. Carmichael, 92 S. 
E. 897, 20 Ga.App. 36. 

Okl.—^Erwln v. Harris, 254 P. 718, 124 
Okl. 226. 

3 C.J. p 1432 note 13. 
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Obliterating objectionable matter in- 
■nlllolent 

Where a brief containing state¬ 
ments derogatory to the trial judge 
was stricken and the party was re¬ 
quired to file a new brief, merely fil¬ 
ing a copy of the old brief, with ink 
smeared over the objectionable por¬ 
tions, was insufficient to comply with 
the court’s orders. 

Tex.—Mossop V. Zapp, Civ.App., 183 
S.W. 839. 

12. Okl.—Long-Bell Lumber Co. v. 
Newell, 91 P. 697, 19 Okl. 690. 

13. Ind.—Shirk v. Haupp, 78 N B. 
242, 79 NE. 490, 167 Ind. 609. 

Wis—Stoll v. Pearl, 99 N.W. 906, 
100 N.W. 1054, 122 Wis. 619. 

14. N.M.—Tomlinson v. Territory, 
83 P. 950, 7 N.M. 195. 

15. Ill,—Zinser v. Chicago Sanitary 
Diet., 176 III App. 9. 

Bnle orltlolsed 

N.J.—^A. Makray, Inc. v. McCullough, 
135 A. 815, 103 NJ.Law 346. 

16. Fla.—^ones v. Griffin, 138 So. 
88, 103 Fla. 745—Minge v. Davison, 
116 So. 510, 94 Fla. 1197. 

Qa.—^Avery v. Bower, 162 S.B. 289, 
170 Ga. 202. 

Stewart v. Hasty, 48 S.E.2d 757, 
77 Ga.App. 624. 

Ill.—Cox V. AStna Cas. & Surety Co. 
of Hartford. Conn., 8 N.B.2d 964, 
286 Ill.App. 616. 

NT.—^People ex rel. Clements v. Wil¬ 
liams, 166 N.T.S. 660, 100 Miso. 
669, reversed on other grounds 
Clements v. WlUiams. 181 N.T.S. 
230. 191 App.Div. 279. 

8 C.J. p 1488 note 18. 
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less the statements are supported by the record.^^ 
Such conduct, it is said, does no good to clients, 
and merits severe censure and keen rebuke.is 

A brief which contains scandalous or abusive mat¬ 
ter directed against counsel or the parties may be 
stricken from the files,19 although this should not 
be done except in extreme cases,20 or the matter 
objectionable in this respect may be stricken on 
motion.21 So, where a party’s brief contains mat¬ 
ter devoted to a tirade against witnesses who testi¬ 
fied, such matter having no connection with the case, 
a motion to strike the brief from the file with time 
to file a proper brief would be granted .22 

Severe criticism of an attorney who represented 
the opposite party in the transaction being litigated 
and during the earlier stages of the case, even 
though undeserved, will not be expunged from the 
brief where the attorney’s good faith in his con¬ 
sideration of a matter was a material question in 
the case;28 nor will a brief be stricken where the 
statements were made in jcst.2^ 
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Directed against codrdinate branch of govern¬ 
ment, General denunciation of a department of the 
government is outside the limits of proper discus¬ 
sion, and will be stricken by the court as disrespect¬ 
ful to a coordinate branch of the government.25 

§ 1328. Number of Briefs Filed 

Even though leverel caeet have been coneolldated or 
there are several parties or several counsel representing 
one party on the same side only one brief should be filed 
for each side. 

Ordinarily, where a number of cases have been 
consolidated, but one brief and argument and one 
reply brief should be filed on behalf of all those 
appealing and, where one party is represented 
by several counsel, each counsel has a right to pre¬ 
sent his view of the case, but by conference and 
consultation among themselves one brief and argu¬ 
ment should represent the respective theories of 
each counsel and be incorporated in a single brief 
and argument.27 It has similarly been held that. 


Ohargs of frausup 

The repeated charge In appellant's 
brief that respondent’s expert wit¬ 
ness was a party to a “frameup," 
designed to mulct appellant, where 
without the slightest basis in the 
record, Is highly improper conduct 
on the part of appellant's counsel. 
S.D.—Moberg v, Scott, 175 NW. 559, 
42 S.D. 372. 

Personal opinions not proper 

Briefs should be confined to the 
facts and the law of the case, and 
should not contain counsel's personal 
opinions of each other. 

Miss.—Felder v Acme Mills, 78 So. 
52, 112 Miss. 322. 

17. Mo.—Swalls V. Caruthersville, 
138 S.W. 948, 158 Mo. 589. 

8 C.J. p 1433 note 19. 

18. Ind.—Hays v. Walker, 90 Ind. 
106. 

19. Colo.—^Koch V. Knuth. 220 P. 
600, 74 Colo. 223. 

Idaho.—Anderson v. Coolln, 149 P. 
286, 27 Idaho 334. 

Ill —Biggs V. Spader, 103 N.B 2d 104, 
411 Ill. 42, certiorari denied 72 S. 
Ct. 1061, 343 U.S. 956, 96 LEd. 
1366—Zukas v. Appleton Mfg. Co., 
116 N.E. 164, 277 Ill. 87--Conrad v. 
Barto, 109 N.E. 968, 269 Ill. 421. 
See Boeder v. Pipe. 236 Ill.App. 
89. 

Barrows v. Connelly, 199 IlLApp. 
448. 

Minn.—State v. Horr, 203 N.W. 979, 
168 Minn. 141. 

N.J.—Bennett v. Piatt, 96 A. 896, 86 
N.J.Eq. 602. 

N.T.—Baylis v. Wood, 284 N.T.B. 109, 
146 App.Div. 779—Scholing v. 
O'Connor, 204 N.Y.S. 77, 209 App. 


Div. 839—Jamaica Estates v. 
Smith, 163 N.Y.S. 389, 177 App. 
Div. 882. 

Hess V. Kennedy, 171 N.Y.S. 51. 
Okl.—Pancoast v. Eldridge, 259 P. 
863, 127 Okl. 146. 

Tex.—Universal Life & Acc Ins. Co. 
V. Barron, Civ.App., 269 S,W.2d 467, 
error refused no reversible error— 
Mossop V. Zapp, Civ.App., 179 S.W. 
685. 

Wis.—Tarezek v. Chicago & N. W. 

By. Co., 166 N.W. 473, 162 Wis 438. 
3 C.J. p 1433 note 22. 

90. Colo—People v. Parks, 67 P. 
692, 26 Colo 322. 

Wyo.—Spriggs v. Cheyenne News¬ 
papers, 182 P.2d 801, 63 Wyo, 416. 

21. Ark.—Dunbar v. Bell, 119 S.W. 
670, 90 Ark. 316. 

D C —Jordon v. Bondy, 114 P.2d 699, 
72 App D.C. 360. 

Wyo—Spriggs v. Cheyenne News¬ 
papers, 182 P,2d 801, 63 Wyo. 416. 

The word **unooasoie&tioas** in ap¬ 
pellee's brief used with respect to 
appellant's attorney was required to 
be stricken from the brief as vio¬ 
lative of rules governing the conduct 
of attorneys. 

Fla.—Davis v. State ex rel. Crom¬ 
well, 23 So.2d 85, 166 Fla. 181. 

Improper laaguags disregarded 

Motion to strike respondent’s brief 
from files because it contained im¬ 
proper material refiecting on char¬ 
acter, honor, and rights of plaintiff 
would be denied but court would dis¬ 
regard intemperate language found 
in brief. 

Wyo.—Spriggs v. Cheyenne News¬ 
papers, 182 P.2d 801, 68 Wyo. 416. 
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22. Nev—Thomsen v. Kell, 226 P. 
309, 48 Nev. 1. reply stricken and 
rehearing denied 232 P. 1080, 48 
Nev. 1. 

8 C.J. p 1483 note 24. 

23. Ill.—Kincaid v. Dobrlnsky, 826 
Ill.App. 86. 

24. Tex—Panhandle & S. F. By. Co. 
V. Snodgrass, Civ.App., 278 S.W. 
337. 

96. Ill.—Reiter v. Illinois Nat. Cas. 

Co, 9 N.E 2d 358, 291 Ill.App. 30. 
Mich—Gordon v. Samson, 293 N.W. 
664, 294 Mich. 294. 

26. ND.—^Wasson v. Brotherhood of 
Railroad Trainmen, 267 N.W. 686, 
66 N.D. 246, followed in Huffman 
v. Brotherhood of Railroad Train¬ 
men, 267 NW. 639, 66 N.D. 268. 

3 C.J. p 1433 note 26. 

Permission to file separate briefs 
Where separate issues are involved 
applicable to a part but not all of 
the appellees, and such issues can¬ 
not properly be presented in one 
brief because of conflicting interests 
as between certain appellees, the su¬ 
preme court on motion may grant 
permission to file separate briefs, but 
in the absence of such showing and 
permission, appellees should Join in 
one brief. 

Ill.—McKey v. McKean, 61 N.B.2d 
189, 384 Ill. 112. 

27. Ill.—Thomas v. Belleville First 
Nat. Bank, 72 N.E. 801, 804, 213 Ill. 
261. 

Any other practice “would in many 
cases require the reading and con¬ 
sideration of a large number of 
briefs and arguments, limited only 
by the number of attorneys who hap¬ 
pen to be employed In the Casa" 
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|§ 1328-1330 AITEAL & ERROR 

where more than one counsel appears on the same 
side of an appeal, they must unite in the brief, al¬ 
though they represent different parties.^* 

§ 1329. Signature 

Ordinarily, a brief must be signed by a party or his 
counsel in which case the signature may be printed and 
placed at the end of the entire document. 

Where the rules of court require a brief to be 
signed, an appeal will not be considcrcd,^^ and 
the appeal may be dismissed^® or the judgment af- 
firmed^i if the brief is not signed by either the 
party taking the appeal or by his counsel. How¬ 
ever, the rules are sufficiently complied with where 
the attorney causes his name to be printed at the 
foot of his brief and makes that his signature, the 
purpose of the rule being merely to enable the court 
to know what attorney prepared and filed the 
same;32 and, where the argument of appellants* 
counsel is bound with the required parts of their 
brief, and counsel sign the whole document at the 
close of the argument, the brief is sufficiently au¬ 


thenticated to meet the requirements of the rules 
of the supreme court, without an additional signa¬ 
ture of counsel at the conclusion of the statement 
of points and authorities.^^ 

§ 1330. Cure of Defects by Brief of Opposite 
Party 

The respondent's brief may cure the defects or omis¬ 
sions of the appellant's brief. 

While one party is not required in his brief to 
supply omissions in the brief of the other,34 and has 
a right to point out defects in his opponent’s brief 
without supplying them,35 it is a rule of common 
application that defects or omissions in the brief of 
one party may be cured by statements in the brief 
of his adversary, or in other words, notwithstanding 
the brief of one party does not sufficiently comply 
with the rules of court, the court will consider and 
decide questions that may be definitely ascertained 
by a consideration of both briefs, and in these cir¬ 
cumstances the rule relating to briefs is satisfied by 
the joint act of the partics.33 


Ill.—Thomas v. Belleville First Nat. 
Bank, supra. 

28. Fla—Halstead v. Florence Cit¬ 
rus Growers' Ass’n, 134 So. 518, 
101 Fla. 464. 

3 C.J p 1433 note 28 
mmaoaflsary briafa disoonraffad 
The practice of filing an unneces¬ 
sary number of briefs in the supreme 
court should not be encouraged. 

Fla.—Halstead v. Florence Citrus 
Growers’ Ass’n, supra. 

29. N.J—Kelly v. Chlnich, 107 A. 
776, 90 N.J.Eq. 602. 

aa Ga—McAlister v. Eastman, 17 
S.E. 675, 92 Ga. 448. 

Ky.—Coffey v. Stokes, 6 Ky.Op. 516. 
Tex.—Kogers v. Powell, Clv.App., 128 
SW. 670. 

3 C.J. p 1433 note 29. 

31. N.J.—Kelly v. Chlnich, 107 A. 
776, 90 N.J.Eq. 602. 

32. Ill.—National Masonic Acc. 
Assoc. V. Seed, 96 Ill.App. 48. 

33. Ind.—^Highlands v. Dallas, 76 N. 
E. 824, 166 Ind. 710. 

3 C.J. p 1484 note 31. 

34. Ind.—Humphrey v. Pleasure 
Park Co., 187 N.E, 682, 97 Ind.App. 
592. 

Md.—Gmurek v. Kajder, 101 A.2d 204, 
208 Md. 437. 

3 C.J. p H47 note 56. 

Curing errors or omissions by reply 
brief see infra $ 1333. 

Poty imposed by rale 

Under court rule requiring appel¬ 
lee to supply defects, where appel¬ 
lant has failed to set forth material 
testimony which is necessary for 
eonsideratioa of questions raised in 


appeal, failure of appellee to supply 
such omitted testimony did not re¬ 
lieve appellant from burden of pre¬ 
senting proper record to enable ap¬ 
pellate court to pass on various 
questions presented on their merits. 
Ind—Evansville City Coach Dines v. 
Roger. 102 NE2d 604, 122 Ind. 
App. 119, 

35. Ind —Platlsa v. Inland Steel Co , 
196 NE. 294, 100 Ind.App. 278. 

36. Cal.—Verdler v. Stoll, 172 P. 
1127, 36 CA. 673. 

Ill.—People V. Commercial Union 
Fire Ins. Co, 163 NE. 488, 322 
Ill. 326. 

Ind —Carnahan v. Freeman, 108 N.E. 
956, 183 Ind 271. 

Pierce v Gas City Lumber Co., 
7 N.E 2d 611, 104 Ind App. 234, re¬ 
hearing denied 10 NE2d 414, 104 
Ind App. 234—Hoeppner v Saltz- 
gaber, 200 NE. 468, 102 Ind.App. 
458—O’Brien v. Clarke, 200 NE 
92, 102 Ind.App. 421—Lester v. Ice 
Hardware Co, 189 NE 394, 98 Ind. 
App. 371—Galvin v. Brown, 133 N. 
E 604, 77 Ind App. 370—Gwinn v. 
Hobbs. 118 N.E 166, 72 Ind.App. 
439—Dunker v. Calahan, 113 NE. 
16, 64 Ind App. 624—Royer v. 

State, 112 N.E. 122, 63 Ind.App 
123, rehearing denied 113 N.E. 312, 
63 Ind App. 123. 

Mo.—Carver v. Mlssouri-Kansas- 

Texas R. Co., 246 S.W.2d 96, 362 
Mo. 897. 

NowJln V. Kansas City Public 
Service Co, App., 68 S.W.2d 324. 
8 C.J. p 1447 note 67. 

Btatsmeat of eass 

Mo.—Stephens v. Lever Bros. Co., 
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App, 165 S.W.2d 640—Globe Amer¬ 
ican Corp. V. Miller, 131 S.W.2d 340, 
234 Mo App. 263. 

Jorlsdiotloa 

Where appellant’s brief contained 
no statement of jurisdictional 
grounds of court to entertain appeal 
and there was no statement of evi¬ 
dence and no citation to pages of th(' 
transcript containing evidence, but 
respondents in their statement 
showed Jurisdictional grounds and 
made no objection to form or con¬ 
tents of appellant’s brief, appeal 
would be entertained in interest of 
justice and in the public interest, in 
view of contention that order of 
Public Service Commission was void 
Mo —State ex rel. Dail v. Public 
Service Commission, 203 S.W.2d 
491, 240 Mo.App. 250. 

Complalat 

(1) In an action for death by neg¬ 
ligence, objections to the sufficiency 
of the complaint in setting up dam¬ 
ages sustained by next of kin is suf¬ 
ficiently presented by appellant’s 
brief, when supplied by appellee’s 
brief. 

Ind.—Vandalia Coal Co. v. Ringo, 114 
N.E. 466, 63 Ind.App. 323. 

(2) Defendant erroneously pred¬ 
icated its appeal on the belief that 
the complaint was for rescission of 
contract, where the answering brief 
set forth enough of the complaint, 
which was not in appellant’s brief, 
to show that the cause of the action 
was for damages for fraudulent rep¬ 
resentations in the sale of stock. 
Cal.—Belden v. California Fireproof 

Storage Co., 86 P.2d 1034, 140 C.A. 
706. 



6 C.J.S. 

Extension of time to answer. It has been held 
that respondent waives the right to object to defi¬ 
ciencies in appellant's brief by obtaining an exten¬ 
sion of time to file an answering brief.36.5 

§ 1331. Striking 

Briefs filed by the wrong parties may be stricken, as 
may also portions of briefs for misstatements therein; 
but the presentation of untenable positions is no ground 
therefor. Where the brief is stricken according as the 
circumstances warrant, leave may be given to file a new 
one or the case may be affirmed or considered on the 
merits. 

A brief filed by the party himself will be stricken 
where the record does not show the termination of 
authority or substitution of appellant's attorney,37 
as will one filed in favor of a person not a proper 
party to the appeal.^^ 

An entire proposition may be stricken for failure 


APPEAL & ERROR §§ 1330-1331 

to indicate that evidence quoted in its support was 
stricken.39 However, a brief will not be stricken 
where the grounds urged in the motion therefor 
are contradicted by the record,^® or are against the 
decision of the court,or merely because the brief 
contains untenable positions.^2 

The fact that appellant's brief is stricken may not 
necessitate dismissal of the appeal.^2 Jt has been 
held proper in a number of cases, on the brief being 
stricken, to grant leave to file a proper one.^^ It 
has been held that, after a brief has been stricken, 
the court must nevertheless search the record for 
fundamental error,although, where the brief is 
stricken, errors requiring resort to statement of 
facts cannot be considered.^® 

Assignments of error must be stricken from the 
brief where the amended motion for a new trial was 


Omlsflon of ovldenoo 

(1) Appellants' failure to set out a 
condensed recital of the evidence in 
narrative form as required by court 
rule is cured by appellee’s making 
such statement in its own brief. 

Ind—Dispatch Pub Co. v. Schwenk, 

34 NE2d 160, 109 Ind.App 223— 
Hoeppner v. Saltzgaber, 200 N E 
458, 102 IndApp 458—Lester v. 
Ice Hardware Co., 189 NE 394, 98 
Ind.App. 371—Liberty Canning Co. 
V. Lippencott Co., 137 N.B, 283, 80 
IndApp 184. 

3 C J p 1447 note 67 [a]. 

(2) Appellant’s omis.slon to set out 
evidence on disputed is.sue was cured 
where such evidence was set forth 
in respondent’s brief 

Md—Soybolt v. Baber, 97 A.2d 907, 
203 Md. 20. 

Pailure to show exception 

Where appellant’s brief failed to 
show an exception to the action of 
the court in refusing a new trial, its 
presence in the brief of appellee 
cured the defect 

Ind—Galvin v Brown, 133 NE. 604, 
77 Ind App. 370. 

36.5 Ind—Acme-Evans Co v, 
Schnepf, 14 NE2d 661, 214 Ind. 
894. 

Indiana Dept, of State Revenue, 
Inheritance Tax Division v. Mertz, 
88 N.E.2d 917, 119 Ind.App 601. 

37. Cal—Electric Utilities Co. v. 
Smallpage, 31 P.2d 412, 137 C.A. 
640. 

3a Ill.—^Wright V. Depositors' 
State Bank, 268 Ill.App. 478. 

Zntervaner 

Where the Interveners* claim was 
adverse to both the original contend¬ 
ing parties and the interveners died 
no motion for new trial, gave no no¬ 
tice of appeal, and filed no appeal 
bond, "appearance and brief* filed by 


the interveners nearly two years 
after rendition of Judgment against 
them was stricken on motion. 

Tex —Chandler v. Stewart, Civ.App., 
90 S.W 2d 590, error dismissed. 
TTnlnterested party 

A brief filed by the receiver of a 
corporation after an order requiring 
it to turn over to the trustee in bank¬ 
ruptcy all property in its hands may 
be stricken. 

Wash —Brooks v. Ray Young Parsons 
Co., 214 P. 6, 124 Wash. 300. 

39. N.T.—Film Exchange v. United 
States Fidelity & Guaranty Co., 170 
N.T.S. 48. 

40. Averment that motion waa never 
decided 

Motion to strike appellant's brief 
because it was based on an amended 
motion for new trial which was not 
passed on will be overruled where 
verified answer asserted that it was 
passed on, and it was found in the 
transcript 

Tex—Games County v. Hill, Civ. 
App., 25 S W.2d 197. 

41. Ind—Studebaker Bros Mfg. Co. 
V De Moss, App, 111 N.E, 26, re¬ 
heard, 113 N.E. 417, 62 IndApp. 
635. 

Vacation Judgment 

Motion to strike appellee’s brief 
on the ground that appellee in motion 
to dismiss appeal stated under oath 
that Judgment was rendered in vaca¬ 
tion will be overruled where the court 
found that the Judgment was not a 
vacation Judgment. 

Ind —Studebaker Bros. Mfg. Co. v. De 
Moss, supra. 

42. Iowa.—Benson & Marxer v. 
Brown, 179 N.W. 81, 190 Iowa 848. 

Beliance on nnplended waiver 

Answering brief cannot be strick¬ 
en merely because it relied wholly 
on a waiver which had not been 
pleaded. 


Iowa.—Benson & Marxer v. Brown, 
supra. 

43. Cal.—Lady v. Worthlngham, 130 
P.2d 435, 65 C.A 2d 396. 

Tex.—Hoya v. Bates, Civ.App., 280 S. 
W. 916. 

44. Cal.—Porter v. Granich, 20 P.2d 
972, 131 C.A. 211—Burns v. Rena- 
ker Co., 12 P.2d 408, 116 C A. 139. 

S.D—Warwick v. Bliss, 187 N.W. 715, 
45 S.D. 388. 

Tex.—^Millers' Indemnity Underwrit¬ 
ers v. Schrieber, Civ.App., 240 S.W. 
963, error refused. 

45. Tex.—Brown v. Spector, Civ. 
App., 70 S.W.2d 478—Johnson v 
City of Refuge Lodge, Civ App., 1 
S.W.2d 606. 

Assignments and propositions not 

pointing out fundamental error ap¬ 
pearing on the face of the record will 
not be considered on appeal, where 
appellants’ brief was stricken. 

Tex—Hoya v. Bates, Civ.App., 280 S. 
W. 916. 

In favor of nonmoving party 

Motion by one appellee to strike 
briefs and affirm Judgment requires 
search of the record for fundamental 
error and correction of it, if any, 
even if in favor of another appellee 
who moves to strike briefs and dis¬ 
miss the appeal, and only in the al¬ 
ternative, to affirm the Judgment. 
Tex.—Brown v. Spector, Civ.App., 70 
S.W.2d 478. 

Alllrmanos 

Where the brief is stricken, the 
Judgment will be affirmed in the ab¬ 
sence of fundamental error. 

Tex.—Threadgill v. Garza. Civ.App., 
82 S.W.2d 699—Scaling v. Bellevue 
Independent School DlsL, Clv.App., 
285 S.W. 678. 

40. Tex —Brotherhood of Railroad 
Trainmen v. Edmonds, Civ.App., 10 
S.W.2d 1011. 
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not filed within the time prescribcd.^*-^ A motion 
to strike must comply with court rules.^®-io Strik¬ 
ing brief for abusive or disrespectful language there¬ 
in is considered supra § 1327. Striking brief for 
failure to file in time infra § 1339. Striking brief 
for noncompliance with rules infra § 1332. 

§ 1332. —— Noncompliance with Rules 

The court In Its ditcretfon may atrike a briefr or the 
cffendlno portion thereof, for failure to comply with the 
atatutee or ruiea of court. 


6 c. j.a 

The court, in its discretion,and on motion of 
the adverse party^* or, in some jurisdictions, on the 
motion of the court,may strike briefs not pre¬ 
pared and filed in accordance with the requirements 
of applicable statutes and rules of court,50 or at 
least such portions of the briefs may be stricken 
as are not in compliance with such statutes and 
rules.51 

Thus, it has been held proper to strike the brief 
for noncompliance with the rules relative to the 


46.6 Tex.—^Anderson v. Anderson, 
Clv.App., 97 S.W.2d 713, error dis- 
miaaed. 

46.10 111.—People v. Bradford, 22 N. 
R2d 691, 872 Ill. 63. 155 A.L.R. 
427. 

47* Cal.—In re Green’s Estate, 284 
P.2d 202. 133 C.A.2d 461. 

Ky.—Hunter v. Hunt, 178 S.W.2d 609, 
296 Ky. 769. 

Neb.—Walla v. Kavan, 176 N.W. 1020. 
104 Neb. 134. 

S.D.—Monen v, Monen, 29 N.W. 85, 64 
S.D. 681, 108 A.L.R. 404. 

Tex.—Westchester Fire Ins. Co. v. 
Bums, Clv.App., 83 S.W.2d 814, er¬ 
ror dismissed. 

Teat la applioatloa of dlaoretloa 

The court has reasonable discre¬ 
tion in e:rantiner or denylngr motion to 
strike briefs for failure to comply 
with rules, accordingr to whether the 
grantlner or denying of the motion 
would deprive the opposite party of 
some substantial benefit which the 
rules were intended to secure him. 
Tex.—^Westchester Fire Ins Co. v. 
Burns, supra. 

48. Neb.—Walla v. Kavan, 176 N.W. 
1020. 104 Neb. 134—Uve Stock Nat 
Bank v. Bragonier, 163 N.W. 604, 98 

Neb. 606 

Pa.—Hess v. Stiner, 19 A.2d 660, 144 
Pa.Super. 249. 

48. Ky.—Shelton v. Shelton, 180 S. 
W. 83, 167 Ky. 167. 

60. Cal.—Porter v. Granlch, 20 P.2d 
972, 131 C.A. 211—Corcoran v. 

Ward, 1 P.2d 466, 115 C.A. 180. 
Colo.—Smart v. Radetsky. 278 P. 609, 
86 Colo. 93. 

Fla.—Pawley v. Pawley, 37 So.2d 247, 
160 Fla. 903. 

Ill.—Bowman v. Illinois Cent. R. Co., 
182 N.E.2d 668, 9 Ill.App.2d 182— 
Bransfield v Bransfleld, 34 N.E.2d 
83, 310 Ill.App. 394—Rubottom v. 
Crane Co.. 23 N.E 2d 354, 302 Ill. 
App. 68—Laskowski v. Cowen, 16 N. 
E.2d 69, 295 Ill.App. 615. 

Iowa.—Mayer v. Imig. 227 N.W. 828. 
Mo.—Douglas V. Twenter, 269 S.W.2d 
358, 864 Mo. 71. 

Neb.—^Llve Stock Nat. Bank v. Bra¬ 
gonier, 163 N.W. 504, 98 Neb. 606. 
N.J.—Peddock v. New Jersey Realty 
Co., 101 A.2d 48, 28 N.J.Super. 400. 
Te*.— Walker County Lumber Co. v. 


Sweet, Civ App., 40 S.W.2d 226 
Chisel in v. Houston Independent 
School Diet., Clv.App., 87 S.W.2d 
346. 

On motion for rehearing 

A brief filed on petition for rehear¬ 
ing, without leave, and containing 
arguments not in the petition, were 
stricken from the files. 

Nev.—Stockgrow€»rs’ & Ranchers* 
Bank v. Mllisich, 290 P. 1026, 62 
Nev. 476. 

Applicable to appellee 
Fla—Briar Holding Co. v. Palm 
Beach Bank & Trust Co., 136 So 
341, 102 Fla. 874. 

51. Fla.—Northern Inv. Corp. v. Can¬ 
non, 173 So. 273, 127 Fla. 483 
Ill.—Dudley v. Dudley, 76 N.E 2d 807, 
333 Ill.App 154. 

Nev—Campbell v. Baskin, 235 P.2d 
729, 68 Nev. 469. 

Tex—Humble Oil & Refining Co. v. 
State, Civ App., 168 SW.2d 336, er¬ 
ror refused. 

Asalgnments 

A brief, attempting to join and 
brief together several assignments 
each presenting dlfterent and distinct 
points of law, is not allowable un¬ 
der the rules, and an objection by the 
opposite party will justify striking 
out the particular assignments. 

Tex.—National Live Stock Ins. Co. v. 
Gomilllon, Civ.App., 174 S.W. 330. 

Xisngth of briefs 

Where parties to appeal. In filing 
briefs consisting of about two hun¬ 
dred and forty-two pages and four 
hundred pages respectively and a re¬ 
ply brief of one hundred and twenty- 
six pages, had gone extensively into 
points not necessary to consideration 
of case, supreme court ordered briefs 
stricken and cause continued in order 
that new briefs of reasonable length 
might be filed. 

Ill.—^Mcllvalne v. City Nat. Bank & 
Trust Co., 19 N.E.2d 684. S70 HI. 
637. 

Matter outsida rsoord 

(1) A motion to strike portions of 
the brief not found in the record will 
be sustained, but no penalty inflicted 
where the portions were relatively 
small and movant had likewise of¬ 
fended. 


Mont.—State v, Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

(2) Where plaintiff attempted in 
brief, to present facts not included 
in record or available to court below, 
proper remedy for such situation was 
timely motion to strike objectionable 
language from the brief under ap¬ 
plicable court rule. 

Mich.—Good V. Modem Globe, Inc., 78 
N.W.2d 199, 346 Mich. 602. 

(3) Where purported deposition 
was no part of record, those parts of 
brief which quoted from deposition 
were stricken. 

Or.—Heider v. Bernier, 178 P.2d 302, 
179 Or. 616. 

(4) On motion in court of appeals 
to expunge, statements of fact in 
brief which were not supported by 
transcript would be expunged, and 
where papers attached to motion and 
quoted matter in answer thereto were 
not contained In transcript, such pa¬ 
pers and quoted matter would also be 
expunged 

Md—Berlage v. Boyd, 112 A.2d 461, 
206 Md. 521. 

Publications 

Ill.—Cocot V. Board of Com’rs of 
Cook County, 273 Ill.App. 75. 

Material denied place In record 

Where the supreme court had de¬ 
nied a motion to make the supple¬ 
mental transcript part of the record 
on appeal, presentation of the sup¬ 
plemental transcript was unavailing 
and all reference thereto In the brief 
would be stricken. 

Mont.—Great Northern Ry. Co. v. 
Hatch. 88 P.2d 976. 98 Mont. 269. 

Affidavits never before trial oonrt 

Affidavits attached to respondents’ 
brief setting forth matter not pre¬ 
sented to the trial court may be 
stricken on appellant’s motion in the 
supreme court. 

Minn.—In re Devenneir’s Estate, 266 
N.W. 104, 192 Minn. 266. 

Irrelevant matter 

Portion^ of appellee’s brief con¬ 
taining irrelevant matters will be 
stricken on motion and no cost of 
printing taxed to appellant. 

Iowa.—^Wilson v. Stever, 212 N.W. 
I 142, 202 Iowa 1396. 
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form of the brief,the identity thereof,5® the num- On the other hand, the court in its discretion has 
her of briefs filed,®* the entitling and signing of the refused to strike the brief®®*® for mere technical vio- 
brief,®® the statement of the case,®® assignment of lations,®® or for the violation of rules abrogated 
errors,®*^ or presentation of propositions, points, or since the brief was filed,®i or violations which it 


questions involved,®® or authoritiesJ 

BS. Ill.—^Almon v. American Carload- 
ingr Corp., 58 N.E 2d 199, 824 Ill. 
App, 312. 

Thin paper and Interlineation 

A brief typewritten on paper, too 
thin to be signed or interlined with 
ink, was stricken from the record. 

Ky.—Joyeux v. Anderson-Dulin-Var- 
nell Co., 281 S.W. 796, 213 Ky. 658. 
Printing 

A brief filed in support of a peti¬ 
tion for rehearing, not being printed, 
was stricken on motion. 

Or—Lorenz Co v. Day & Co., 300 P. 

949, 136 Or. C05. 

Pallnre to tsrpewrlte 
Cal.—McCahan v. McCahan, 190 P. 
460, 47 C A. 176. 

63. Cal.—McCahan v. McCahan, su¬ 
pra. 

Motion necessary to raise objection 

An objection that opponent’s brief 
is not indexed must be made by mo¬ 
tion to strike the brief from the files 
before the case is considered on its 
merits 

S.D—Karlen v. Trebble, 189 N.W. 619, 
45 SD 570 

64. By different appellees 

Where the defenses interposed by 
defendant appellees are identical, 
their filing of separate briefs is In 
violation of the rules of the supreme 
court, and the briefs may properly be 
stricken. 

Ill.—Jones V. Schmidt, 124 N.E. 835, 
290 Ill. 97. 

65. Ill—Wlllla V. Doratis, 268 Ill 
App 97 

N J —Gang & Gang v. Rogalsky, 11 
A 2d 239, 124 N J.Law 207. 

66. Ala—McCluskey v. Steele, 88 
So. 367. 18 Ala.App. 31. 

Cal.—McCahan v. McCahan, 190 P. 
460, 47 C.A. 176. 

Pla.—Pawley v. Pawley, 37 So.2d 247, 
160 Pla 903. 

Ky—Bates v Hinds, 179 S.W.2d 220, 
297 Ky 161. 

Okl —Wyant v. Wells, 253 P. 102, 122 
Okl. 191. 

Pa.—First Nat. Bank v. Bosler, 146 A 
145, 297 Pa. 7 

Tex —Bankers* Life Ins Co. v. 
Hodges, CIv.App., 18 S.W.2d 678— 
Hughes V. Willis, Civ.App., 191 S.W. 
684 

Bvidsnes 

Respondent’s failure, on the ques¬ 
tion whether the evidence sustained 
the findings, to incorporate In the 
brief specific testimony, either by 
quotation or statement of substance, 
required vacating the order submit¬ 
ting the cause for decision on the 
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merits, and striking respondent's 
brief from the flies. 

Cal.—Burns v. Renaker Co., 2 P.2d 
408, 116 C.A. 139. 

Xiurtmctions 

Appellants* brief was stricken from 
the files, where not conforming to the 
court rules with respect to the print¬ 
ing of all pertinent instructions after 
giving or refusing alleged erroneous 
instructions. 

Cal.—Hanson v. Hess, 6 P.2d 280, 119 
C A. 211. 

67. S D.—Warwick v. Bliss, 187 N.W. 
715, 45 SD 388. 

Tex.—Boettcher v. A. R. & Felix 
Fehrenkemp, Civ App., 164 S.W 2d 
237—Prater v Prater, Civ.App., 29 
S W 2d 795—Owens v. First Pru¬ 
dential Life Ins. Co., Civ.App., 23 S. 
W 2d 444—Porter v. Thompkins, 
Civ App, 11 S.W 2d 367—Scaling 
v. Bellevue Independent School 
Dist, Civ App, 285 S.W. 678— 
Hughes V. Willis, Civ.App., 191 S. 
W. 684. 

58. Cal —Lady v Worthlngham, 130 
P 2d 435, 65 C.A.2d 396 

Fla—Edwards v Miami Shores Vil¬ 
lage, 37 So 2d 320, 160 Fla 923. 
Iowa.—Riggs V Hatfield, 174 N.W. 
863, 187 low'a 685 

Ky—Martin v Wagers, 220 SW.2d 
580, 310 Ky 363—Botes v City of 
Franklin, 262 SW. 282, 203 Ky. 357 
—Pierce v Hosman, 266 S.W. 897, 
201 Ky 278—^Webb v. Linnemann, 
256 S W. 1036, 203 Ky. 131. 

Mich—Llrones v Andrews, 20 N.W. 

2d 259, 312 Mich. 423. 

Tex —Threadgill v Garza, Civ.App , 
82 S.W.2d 699—-Millers’ Indemnity 
TTnderw*riters v Schrieber, Civ. 
App., 240 S.W 963, error refused— 
Hughes V. Willis, Civ.App., 191 S 
W. 684. 

59. Ala —McCluskey v. Steele, 88 So. 
367. 3 8 Ala App. 31. 

Ky—Botes v. Cltv of Franklin, 262 
SW. 282, 203 Ky. 867—Pierce v 
Hosman, 256 S.W. 397, 201 Ky. 278 
—Webb v Linnemann, 266 S.W 
1036. 203 Ky. 131. 

N.J.—Sheahan v. Upper Greenwood 
Lake Property Owners Ass'n, 116 A. 
2d 129, 36 NJ.Super. 138. 

593 Cal.—In re Green’s Estate, 284 
P.2d 202, 188 C.A.2d 461. 

Ill.—Dean v. Kirkland, 28 N.E.2d 180, 
301 llLApp. 495. 

N.T.—Cannon v. Cannon, 19 N.T.S.2d 
1012, 259 App.Div. 972. 

Wis—Diehl v. Heimann, 20 N.W.2d 
656, 248 Wis. 17. 
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Appendix 

N J.—^Weisberg v. Koprowskl, 111 A 
2d 481, 17 N.J. 362. 

60. Ill.—Wesselhoeft v. Wesselhoeft, 
17 N.E.2d 56. 369 Ill. 419. 

Mich.—Wagner v. Wagner, 216 N.W. 
433, 241 Mich. 191. 

Ohio—Chesapeake & O. Ry. Co. v. 
Buckeye Union Cas. Co., App., 69 N. 
E.2d 422. 

Tenn.—Gulf Refining Co. v. Frazier, 
83 S.W 2d 286, 19 Tenn.App 76. 

Tex.—Ludtke v. Houston Lumber ft 
Building Co., Civ.App., 6 S.W.2d 
802. 

Wash.—Mltohell v. Rogers, 226 P.2d 
1074, 37 Wash 2d 630. 

Opportunity to amend 
The appellant’s opening brief would 
not be struck from files for failure to 
state separately and under appropri¬ 
ate heading each point relied on as 
required by court rule, but appellant 
would be given opportunity to file a 
supplement setting forth the points 
separately and under appropriate 
headings. 

Cal —Wlersma v. City of Long Beach, 
89 P2d 1107, 32 CA.2d 406. 

Capital type 

The free use of capital type In the 
argument in the brief, in violation of 
court rules, did not warrant striking 
of the argument, the remedy being to 
refuse to tax costs for the printing of 
the brief 

Iowa.—McFerson v. Argyle Sav Bank 
of Argyle, 200 N.W. 233, 199 Iowa 
624. 

Zuf ormality In bringing up case 

Motion to strike appellant’s brief, 
relating solely to informalities in the 
manner of bringing the case up, must 
be overruled where not filed within 
thirty days after the transcript was 
filed. 

Tex.—Oster v. Heuman, Civ.App., 24 
S.W 2d 794. 

Title 

(1) Striking briefs for technical 
error in the title thereof was held 
unwarranted. 

Mich.—^Wagner v. Wagner, 216 N.W. 
433, 241 Mich. 191. 

(2) A fraternal benefit company’s 
brief will not be stricken because the 
company’s name in the title Is given 
according to the certificate sued upon, 
instead of according to the pleadings 
and Judgment below. 

Wash.—Berry v. National Council of 
Knights and lAdies of Security, 
182 P. 662, 107 Wash. 531. 

61 . Tex. — ^Walker County Lumber Co. 
V. Sweet, Civ.App., 40 S.W.2d 226. 
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docs not deem sufficient,** or where it prefers to 
rest the decision on the merits,** or must examine 
the transcript and consider the merits on a proper 
consideration of the grounds of the motion;*^ for 
violation of a rule never before enforced;*® for 
failure to state assignments of error where the er¬ 
rors were presented in points or propositions** or 
the statement clearly showed error ;*'^ for failure 
to enumerate errors relied on under the portion of 
the brief designated as specification of errors where 
the argument enumerated them;** for multifarious 
propositions;** for the presentation of propositions 
not germane to the assignments of error for in¬ 
sufficiency of unnecessary propositions for fail¬ 
ure to state propositions and argument separately 
for presentation of points not raised or decided be¬ 
low'^* or statement of facts not agreed to or ap¬ 
proved by the court for failure to make proper 


statement in support of propositions where accurate 
summary was made or for failure to make prop¬ 
er references to the record^* The court has also 
refused to strike a brief which complied with the 
statute, although not with the court rules,or 
where amendment by permission cured the defects,*^* 
or where the adverse party has filed or files briefs'^* 
or has not moved to strike,** or where a good faith 
attempt to comply was made.*^ 

Amendments or additions to briefs must be lim¬ 
ited to the presentation of matters for which per¬ 
mission was extended.** Appellant’s brief timely 
filed could not be stricken because appellee’s coun¬ 
sel received no notice of filing thereof, did not 
know that it had been filed until one week before 
the submission date, and therefore did not have 
time to prepare and file the brief for appellee be¬ 
fore the submission day.** 


92 . Ill.—Brack for Use of Baumgarte 

V. Logan. 118 N.E.2d 197, 860 Ill. 
App. 426—Knutson v. Chicago & N. 

W. By. Co.. 77 N.E.2d 460, 833 Ill. 
App. 323—In re Rosene’s Estate. 36 
N.E.2d 768, 311 Ill.App. 641—Smith 

V. Bunge. 272 Ill.App 182, error 
dismissed 193 N.E. 122. 368 Ill. 229. 

Ohio.—Chastang v. Mutual Life Ins. 
Co. of N. Y., 66 N.E.2d 878, 77 Ohio 
App 433. 

Or.—In re Miller’s Estate, 269 P.2d 
624. 206 Or. 358. 

fi.e.—Brownlee v. Charleston Motor 
Express Co., 200 S.E, 819, 189 S.C 
204. 

Tex.—Dickenson v. Board of Trus¬ 
tees of Chico Independent School 
Dlst., Civ App., 204 SW.2d 418, er¬ 
ror refused no reversible error— 
Cheesborough v. Corbett, Clv.App., 
165 S.W 2d 942, error refused— 
Cook V. Nacogdoches County, Civ. 
App.. 147 S.W.2d 943, error dismiss¬ 
ed, Judgment correct—Clark v. Pe¬ 
cos County State Bank, Clv.App., 
147 S W.2d 917—Henderson v. Cum¬ 
mings, Clv.App., 147 S.W.2d 860— 
Allen V. Trentman, Clv.App., 116 S. 

W. 2d 1177—Wichita Palls Motor 
Co. V. Tindall, Clv.App., 115 S.W.2d 
602, error dismissed—National Aid 
Life Ass’n v. Alexander, Clv.App., 
113 S.W.2d 272—Kelley v. Neal, 
Clv.App, 111 S.W.2d 1122, error 
dismissed. 

Nonoomplianoe with role rating 
to servioe of briefs on opposing coun¬ 
sel Is not cause for striking brief. 

Ga.—Attebery v. City of Manchester, 
46 S.E.2d 781, 76 Ga.App. 265. 

68. Cal.—Strauss v. Kroop, 276 P. 
993. 207 C. 39. 

In re Green's Estate, 284 P.2d 
202. 133 C.A.2d 451. 

64t Idaho.—^Eldridge v. Payette-Boi- 
se Water Users’ Ass’n, 288 P. 1040, 
48 Idaho 686. 


66. Kan —Horville v. Lehigh Port¬ 
land Cement Co., 182 P 548, 106 
Kan. 306. 

66. Or.—Buel v. Mathes, 197 P.2d 
687, 186 Or. 160. 

Tex.—Anderson v. Byrum, Clv.App., 
73 S.W 2d 671. 

67. Tex.—Republic Ins. Co, v. Dick¬ 
son, Clv.App., 87 S.W.2d 899. 

68. Idaho—Noble v. Harris, 190 P. 
922, 33 Idaho 188. 

Ill.—Brack for Use of Baumgarte v. 
Logan, 113 N.E.2d 197, 350 Ill.App. 
426. 

66. Tex.—Porter v. Liberty Film 
Lines, C1V.APP, 127 S.W.2d 480, 
reversed on other grounds 146 S.W. 
2d 982. 136 Tex. 49—White v. Beau¬ 
mont Implement Co, Clv.App., 21 S. 
W.2d 659. 

70. Tex.—White v. Beaumont Imple¬ 
ment Co., supra. 

71. Tex.—Sanitary Appliance Co. v. 
French, Clv.App., 58 S.W.2d 169. 

78. Idaho.—^Arkoosh v. Big Wood Ca¬ 
nal Co., 283 P. 622, 48 Idaho 383. 

73. Del.—^Weinberg v. Baltimore 
Brick Co , 112 A.2d 617. 

Ill.—Barber v. General Automotive 
Corporation, 240 Ill.App. 85. 

74, Tex.—White v. Beaumont Imple¬ 
ment Co., Civ.App., 21 S.W.2d 659. 

76. Tex.—Republic Ins. Co. v. Dick¬ 
son, Clv.App., 87 S.W,2d 899. 

76. Idaho.—^Arkoosh v. Big Wood 
Canal Co., 283 P. 522, 48 Idaho 383. 

Tex.—Central Surety & Insurance 
Corporation v. French, Clv.App., 72 
S.W.2d 699—Thornburg v. Moon, 
Civ.App., 180 S W. 969 

Wash.—Washington Mill Co. v. 
Sprague Lumber Co., 52 P. 1067, 19 
Wash. 165. 


77. Tex—Robert & St. John Motor 
Co. V. Bains, Civ.App., 67 S.W.2d 
872. 

78. Idaho.—Houghtelln v. Diehl, 277 
P. 699, 47 Idaho 636 

79. Tex—Shaw v. Main, Clv.App., 76 
SW.2d 641. 

Waiver 

Appellee, not standing on motion 
to strike brief by filing his own 
brief, waived ground for striking 
Tex —Barron v Theophilakos, Civ. 

App . 13 S W 2d 739. 

Full presentation 

The appellate court will not strike 
the brief of defendant In error, all 
parties having long since presented 
full briefs and written and oral ar¬ 
guments 

Tex.—Campbell v. State Mortg. Cor¬ 
poration, Civ App . 48 S W.2d 395 

80. Ill.—Stroops V. Jones, 3 N.E 2d 
158, 285 Ill App. 602. 

until time for oral argument 
Motion of plaintiff in error long 
after filing of printed briefs, and 
Just before the cause came on for 
oral argument, to strike briefs of de¬ 
fendants in error on the ground that 
they had not paid license taxes and 
had not qualified to do business in the 
state, must be denied as belated 
Colo.—Brown v. Standard Oil Co. of 
Indiana, 46 P.2d 639, 96 Colo. 664. 

81. Iowa.—In re Cooper’s Estate, 194 
N.W. 218, 196 Iowa 116. 

88. Permission limited to authorities 
Papers containing additional argu¬ 
ment and authorities must be strick¬ 
en except as to authorities supporting 
the original brief, where permission 
extended only to the right to file ad¬ 
ditional authorities. 

Tex.—^Murphy v. Moseley, Clv.App., 
11 S.W.2d 234. 

83. Tex.—Smith v. Morgan, Clv.App., 
92 S.W.2d 1064. 
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Excuses, A brief prepared about the time new 
rules of court are published will not be disregarded 
because of failure to comply with requirements not 

C. REPLY BRIEFS, AND SUPPLEMENT 

§ 1333. Reply Briefs 

a. In general 

b. Exceptions to rule 

a. In General 

A point raised for the first tinne In the reply brief will 
not be considered by the appellate court. 

Quoted in: Iowa.—^Ames v. Board of Supervisors of Polk 
County, 12 N.W.2d 567, 671, 234 Iowa 617. 
Neb.—De I..alr v. De Lair, 21 N.W.2d 498, 600, 
146 Neb. 771. 

A reply brief which violates rules prescribing the 
contents or form of such briefs may be disregarded 


APPEAL & ERROR §§ 1332^1332 

contained in the old rules.** Submission of the case 
shortly after it is filed will not excuse defects in ap¬ 
pellant's brief.** 

L, ADDITIONAL, OR AMENDED BRIEFS 

or stricken.**-*® Although it has been held that 
the appellate court may consider any point even 
though it was first raised in the reply brief,®*-** 
and may even decide the case on such a point,**-*® 
the practice of presenting new points in a reply 
brief**-** or of reserving full discussion of the mer¬ 
its of the appeal for the reply brief**-'^® is improp¬ 
er; and points raised by appellant or plaintiff in 
error in his reply brief, which were not presented 
in the opening brief, are generally regarded as 
waived, and will not, as a rule, be considered by 
the appellate court,** especially where there has 


84. S D.—First Nat. Bank v. Cran- 
mer, 176 N.W. 881, 42 S D. 404. 

85. Tex—International & G. N. Ry. 
Co. V. Jones. CivApp, 176 SW. 488 

85.50 Mo —Blair v. Hamilton, 292 S. 
W.2d 678. 

Zxumaterial defects 

Brief will not be stricken for Im¬ 
material defects. 

Ill —Laro<*que v. Baker, 14 N.E.2d 
603, 295 III App 1. 

MotioA insaffleient 

Appellee’s motion to strike appel¬ 
lant’s reply brief on ground that it 
failed to comply with rules of court, 
but failing to point out any provi¬ 
sion of rule which had not been com¬ 
plied with, would be denied 
111—Leffers v. Hayes, 64 NE.2d 768, 
827 Ill App. 440. 

Partial strlkiiic- 

Court may strike improper matter 
or an unnecessary appendix, and con¬ 
sider the remainder of the brief or 
the brief itself. 

Cal.—Brock v Pouchy, 172 P.2d 945, 
76 C.A 2d 363—In re Reinlcke’s Es¬ 
tate, 112 P.2d 311, 44 C.A.2d 271. 
Partloular rale 

Where reply brief was in direct vio¬ 
lation of rule providing that a reply 
brief, if any, shall not exceed twenty- 
flve pages and shall not reargue 
points covered in main brief. It would 
be disregarded. 

Mo.—Blair v. Hamilton, 292 S W.2d 
678, appeal transferred, see, App., 
297 S.W.2d 14. 

85.55 Cal.—Newell v. Brawner, App , 
303 P.2d 860—Brummund v. City of 
Oakland, 244 P.2d 441, 111 C.A.2d 
114. 

Oonstraction of charter 

Where question raised In reply 
brief as to construction of city char¬ 
ter constituted an attack on a provi¬ 


sion of the charter the appellate 
court considered the point. 

Cal —Brummund v. City of Oakland, 
supra. 

85.60 Cal —Burns v Ross, 212 P. 17, 
192 C 290. 

Bnrdeen v Commander Oil Co., 
119 P.2d 967, 48 C.A 2d 366. 

Two causes of action 

On appeal from Judgment on order 
sustaining demurrer to complaint set¬ 
ting forth two causes of action based 
on same facts, although appellant 
did not argue error as to the second 
cause of action in original brief, but 
raised question in reply brief, appel¬ 
late court found complaint sufficient 
and reversed Judgment as to second 
cause of action. 

Cal.—Loupias v. Rosen, 102 C.A.2d 
781. 

85.65 Cal.—Roeder v. Roeder, 268 P. 
2d 581, 118 C.A 2d 572—Chamber- 
lain V. Guglielmetti, 264 P.2d 132, 
117 CA2d 64—Brummund v. City 
of Oakland, 244 P.2d 441, 111 C.A. 
2d 114—Utz V. Aureguy, 241 P.2d 
639, 109 C.A.2d 803—Loupias v. 
Rosen, 228 P.2d 611, 102 C.A.2d 
781. 

N Y —Ardollno v. Reinhardt, 112 N.T. 
S 641, 128 App Dlv 339. 

Question smuggled Into closing 
brief merits scant consideration by 
reviewing court. 

Cal.—Faus v. Pacific Elec. Ry. Co., 
App., 303 P.2d 814. 

85.70 N.Y.—Garlasco v. Smith, 294 
N.Y.S. 772, 250 App Div. 634, affirm¬ 
ed 13 N E 2d 63, 276 N.Y. 666, rear¬ 
gument denied 14 N.E.2d 203, 277 N. 
T. 650. 

86 . Ala.—Keeton v. Northern Ala¬ 
bama Ry. Co., 132 So. 36, 222 Ala. 
224—Nashville, C. & St. L. Ry. v. 
Abramson-Boone Produce Co., 74 
So. 860, 199 Ala 271. 
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Ark.—^Vincent v. Wesson, 166 S.W.2d 
1023, 204 Ark. 1108—Commonwealth 
Public Service Co. v. Lindsay, 214 
8.W. 9, 139 Ark. 283. 

Cal.—^Witter v. Bank of Milpitas. 269 
P. 614, 204 C. 670—Thompson v. 
Koeller, 191 P. 927, 183 C. 476. 

Newell V. Brawner. App., 303 P. 
2d 860—Newell v. Brawner, 296 P. 
2d 460, 140 C.A.2d 623—Cooper v. 
National Motor Bearing Co., 288 P. 
2d 681, 136 CA2d 229—Grayson v. 
Grayson, 282 P.2d 666, 132 C.A.2d 
471—Richard v. Richard. 267 P.2d 
867, 123 C.A.2d 900—Lebkicker v. 
Crosby, 267 P.2d 361, 123 C.A.2d 631 
—Newman v. Los Angeles Transit 
Lines, 262 P.2d 96. 120 C.A.2d 686 
—In re Sayegh’s Estate, 257 P 2d 
996, 118 C.A.2d 327—Chamberlain v. 
Guglielmetti. 264 P.2d 132, 177 C A. 
2d 64—In re Hastings’ Estate, 239 
P.2d 684, 108 C.A.2d 713—People v. 
Frankenthal, 204 P 2d 614, 91 C.A.2d 
189—Beadle v. Northrop, 203 P.2d 
662, 90 C.A.2d 610—Graner v. Hog- 
sett, 191 P.2d 497, 84 C.A 2d 667— 
Puccettl V. Glrola, 146 P.2d 714, 63 
C.A.2d 240—Gould v. Richmond 
School Dlst., 136 P.2d 864, 58 C.A.2d 
497—Bardeen v Commander Oil 
Co., 119 P.2d 967, 48 C.A 2d 366— 
Porter v Nelson. 109 P.2d 996. 42 
C.A.2d 760—In re Bruce’s Estate, 66 
P.2d 880, 19 C.A.2d 322—Lotts v. 
Board of Park Com’rs of City of 
Los Angeles. 67 P.2d 216. 13 C A 2d 
626—Lady v Palen, 54 P.2d 1134, 12 
C.A.2d 3—Tagus Ranch Co. v. First 
Nat. Bank, 46 P.2d 809. 7 C.A.2d 467 
—Bank of America Nat. Trust & 
Savings Ass’n v. Gandolfo, 43 P.2d 
841, 6 C.A.2d 704—Bailey v. Market 
St. Ry. Co., 40 P.2d 281. 8 C.A.2d 
626—Tillandy v. Title Guarantee A 
Trust Co., 88 P.2d 706, 139 CA. 107 
—Haley v. Traeger, 268 P. 469, 92 
C.A 860— Brush v. Apartment A 
Hotel Financing Corporation, 266 P. 
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SSS, M OJL 711—K. Kurlhai* r. 
Detroit Fire A Marine Ins. Co., 249 
F. 216. 79 C.A. 267—Calexico Lum¬ 
ber Co. V. Emerson. 201 P. 612. 64 
C.A. 289—Wilder v. Nicolaus, 196 P. 
1068. 60 C.A. 776—Wong Ah Sure 
V. Ty Fook, 174 P. 64. 87 C.A. 466— 
Vallejo & N. R. Co. v. Home Sav¬ 
ings Bank. 140 P. 974. 24 G.A. 166. 

Colo.—Zink v. Fry, 209 P. 610, 72 
Colo 42. 

m.—People V. 123 Punch Boards. 134 
N.E 2d 763. 8 I11.2d 620, transferred, 
see. 136 N.E.2d 820, 11 Ill.App.2d 

' 31—Du Pagre County v, Henderson, 
88 N.E.2d 720, 402 Ill. 179—Owens 
V. Green, 81 N.E.2d 149, 400 Ill. 880 
—^Welch V. City of Chlcag-o, 154 N. 
E. 226, 823 111. 498—People v. 

Hines. 127 N.E. 693. 293 Hi. 419— 
Holliday v. Shepherd. 109 N.E. 976, 
269 111. 429, 7 A.L.R. 658. 

Tatham v. Wabash R. Co., 98 N.E 
2d 860, 343 Ill App. 221, reversed on 
other grounds 107 N.E.2d 735. 412 
Ill. 668—Erickson v. Fltzgrerald. 96 
N.E.2d 382, 342 Ill App, 223—New 
York, C. & St. L. R Co. v. Ameri¬ 
can Transit Lines. 89 N.E 2d 868. 
839 Ill.App. 282. reversed on other 
grounds 97 N.E.2d 264, 408 Ill. 336 
—Fohrman v. Laird, 87 N E 2d 236, 
338 Ill.App. 393—Olympia Fields 
Country Club v. Bankers Indem. 
Ins. Co., 60 N.E 2d 896. 325 Ill App 
649—People v. Board of Education 
of the City of Chicago, 207 Ill.App 
168—Forrest v. Roper Furniture 
Co., 187 Ill App. 504, affirmed 108 N. 
E. 828. 267 Ill 331. See Israelstam 

V. United States Casualty Co., 201 
Ill.App 612—Gray Coal Co. v. Dan¬ 
ville, U. & C. Ry. Co., 194 Ill App, 
11 . 

Ind —Whitlatch v. School Town of 
Milan, 198 N.E. 85, 209 Ind. 75. fol¬ 
lowed in Robinson v School Town 
of Milan, 198 NE 87, 208 Ind 700 

Calef V. Jesswein. 176 N.E 632. 
93 Ind.App 514—Rudolph v. Ayde, 
149 N.E. 734, 84 Ind.App. 202— 
Wood V. Rathman, 108 N E. 126, 68 
Ind.App. 229. 

Iowa.—^Ames v. Board of Sup’rs of 
Polk County, 12 N.W.2d 667, 234 
Iowa 617—Gibbs v. Beckett, 296 N. 

W. 165, 229 Iowa 619—Luckenblll 
V. Bates, 263 NW. 811, 220 Iowa 871 
—Nyswander v. Gonscr, 263 NW. 
829. 218 Iowa 136—Bersie v. Chi¬ 
cago, M & St. P. Ry. Co., 211 N.W. 
250, 202 Iowa 1090—Minneapolis & 
St. L R. Co. V. Pugh. 205 N.W. 768, 
201 Iowa 208—Fisher v. McCarty, 
196 N.W. 60S, 197 Iowa,360. 

Mich.—Lake Erie Land Co. v. Chllln- 
skl. 163 N.W. 929, 197 Mich. 214— 
Cribbs v. Stiver, 147 N.W. 687, 181 
Mich. 82. 

Miss.—Newsom v. Newsom. 86 So.2d 
221—Estes v. Bank of Walnut 
Grove, 169 So. 104, 172 Miss. 499. 

Mo.—State ex rel. Houser v. St. Louis 
Union Trust Co., 248 S.W.2d 592, 
transferred, see, App., 260 S.W.2d 


811. certiorari dismissed 78 S.Ct. 
864. 848 U.8. 988. 99 L.Ed. 781— 
Whitaker v. Pitcairn, 174 8.W.2d 
168, 851 Mo. 848— ^Nemours v. City 
of Clayton. 172 S.W.2d 937, 861 Mo. 
817, transferred, see, 176 S.W.2d 60, 
237 Mo.App. 497—Smith v. Thomp¬ 
son, 142 S.W.2d 70, 346 Mo. 602— 
Findley v. Johnson, 142 S.W.2d 61 
—Caneer v. Kent. 119 S.W.2d 214, 
342 Mo. 878—Carden v. Thompson, 
62 S.W.2d 882, 333 Mo. 218—Scheer 
v. Trust Co. of St. Louis, 49 S.W. 
2d 136, 330 Mo. 149—Cech v. Mal- 
linckrodt Chemical Co., 20 S.W. 2d 
509, 323 Mo. 601—^Williams v. Short, 
263 S.W. 200, transferred, see, 268 
S.W. 706, 219 Mo.App 99—Orchard 

V. Missouri Lumber & Mining Co., 
184 S W. 1138. 

Caldwell v. First Nat. Bank of 
Wellston, App., 283 S.W.2d 921— 
In re Main’s Estate. 152 S.W.2d 
696, 236 Mo.App. 88—Fitzgerald v 
Fisher Body St. Louis Co.. Kan.«as 
City Division, 130 S W 2d 976, 234 
Mo.App 269, quashed In part on 
other ground.s State ex rel Fisher 
Body St Louis Co v Shain, 137 S 

W. 2d 646. 346 Mo. 962—Stewart v. 
Kane, App. Ill S W 2d 971—Arnold 

V. Brotherhood of Locomotive Fire¬ 

men and Enginemen, lOG S.W 2d 32, 
232 Mo App 325—Smith v. Atlanta 
Life Ins Co. App, 102 S W 2d 757 
— ^Wisman v. Hazel Dell Farmers 
Mut. F'ire & Lightning Ins. Co . 91 
S.W 2d 908, 230 Mo.App. 489— 

Spangler-Bowers v. Benton, App. 
83 SW2d 170—Bonnot v Grand 
Lodge Brotherhood of Railroad 
Trainmen, App, 81 S W 2d 360— 
Jabin v National Accident Soc of 
New York, 41 S.W 2d 874, 226 Mo 
App. 342—National Union Fire Ins 
Co V Vermillion, App., 19 S.W 2d 
776—Stevens v. Hurley, 279 S W. 
723, 220 Mo App 1050—McConnon 
& Co V Kuhlmann, 278 SW 822, 
220 Mo App. 821—Buhler Mill & 
Elev'ator Co v. Jolly, 261 S W. 363, 
217 Mo App. 240 

Neb—De Lair v. De Lair, 21 N.W.2d 
498, 146 Neb. 771. 

Nev.—Blouin v. Blouin, 218 P.2d 937, 
67 Nev. 314—In re Benson’s Estate, 
151 P2d 762, 62 Nev. 376. 

N M.—Sanchez v. Bernalillo County. 
257 P,2d 909, 67 N M. 217—Heron 
v. Garcia, 199 P.2d 1003, 62 N.M. 
389. 

Okl,—Gorman v. Sunset Gardens Co., 
166 P.2d 626, 195 Okl. 631—Crew- 
son V. Spencer, 141 P.2d 274, 192 
Okl. 682—Green v Oklahoma Tax j 
Commission, 107 P.2d 180, 188 Okl. 
168. 

Or.—Sperry Flour Co v. De Moss, 18 
P.2d 242, 141 Or. 440, 90 A,L.R 406. 
Tex.—^Weems v. Frost Nat. Bank of 
San Antonio, Civ.App., 278 S.W.2d 
818—^Krumb v. Porter. Civ.App., 162 
S.W. 2d 496, error refused—Iowa 
Mfg. Co. V. Baldwin. Civ.App., 82 S. 

W. 2d 994, error dismissed. i 
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Vt. —^Rula T. Johnson, 16f A. SSS, 104 
Vt. 486. 

Va.—Norfolk & W. Ry. Co. v. White, 
168 S.E. 680, 158 Va. 248—Carson 
V. J. L. Mott Iron Works, 84 S.E. 12, 
117 Va. 21. 

Wash.—Washington Fish & Oyster 
Co. V. G. P. Halferty & Co, 269 P. 
2d 806, 44 Wajih.2d 646—Turner v. 
Department of Labor and Indus¬ 
tries, 261 P.2d 883, 41 Wash.2d 739 
—Schrock v. Gillingham, 219 P.2d 
92, 36 Wash 2d 419—Markall v. 
Smithway Machinery Co., 209 P.2d 
449, 34 Wash.2d 749—Franklin v. 
Fischer, 208 P.2d 902, 84 Wa8h.2d 
342—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
Local No. 524, 112 P.2d 850, 8 Wash. 
2d 447—Marshall v. Dunn, 160 P. 
298, 93 Wash. 156. 

W.Va—State v. Huber, 40 S.E.2d 11, 
129 W.Va. 198, 168 A.L.R. 808. 
Wyo.—Kelly v. Smythe, 157 P.2d 289. 
61 Wyo. 209—Claughton v. Johnson, 
38 P.2d 612, 47 Wyo. 447, rehearing 
denied 41 P.2d 627, 47 Wyo. 636— 
Wyoming Inv. Co. v. Wax, 18 P.2d 
918, 46 Wyo. 321. 

8 C.J. p 1434 note 32—4 C.J. p 1070 
note 25 

Implied waiver of error in appellate 
court generally see Infra 9 1802 et 
sea. 

Number of reply briefs see supra 9 
1328 

BeasoiL for role is that opposing 
counsel is not afforded the opportu¬ 
nity of an.sworing appellant’s conten¬ 
tions or of assisting the appellate 
court by furnishing it with the bene¬ 
fit of research or of references to the 
record. 

Cal —Richard v. Richard, 267 P.2d 
8C7, 123 C.A 2d 900 
Absence of motion to strike 

Where appellant’s reply brief ad¬ 
vanced additional pi opo.sitions, they 
will be considered, in the absence of 
a motion to strike. 

Tex—Marshburn v. Stewart, Civ. 
App , 295 S.W. 679. 

Appendix to brief 

Points not made in appellant's orig¬ 
inal brief are waived and will not be 
considered by appellate court, even 
though raised In appendix to appel¬ 
lants’ reply brief. 

Tex.—Colorado River Western Ry. v. 
Texas & N. O. R. Co., Civ.App., 283 
S.W.2d 768, error refused no revers¬ 
ible error. 

Disposition of case on merits 

Although appellant should state in 
his opening briefs the points upon 
which he relies, and although mat¬ 
ters first raised in a reply brief may 
be disregarded, the court may decide 
a case upon any points that its prop¬ 
er disposition may seem to require, 
whether they have been taken by 
counsel or not 

Cal —Bums v. Ross, 212 P. 17, 192 C. 
290. 
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been a joinder of error on appeal**^ and where re¬ 
spondent has no opportunity to be heard on the 
points so raised.*^ 

Accordingly, where the original brief does not 
contain statements of so much of the record as 
presents errors or exceptions relied on, such omis¬ 


sions cannot generally be cured by supplying them 
in the reply brief nor can appellant in his reply 
brief for the first time assert specific grounds for 
reversal,®® or urge that the lower court had no 
jurisdiction.®! Similarly, an objection to a charge 
or instruction of the court cannot be made for the 
first time in the reply brief,®® nor is the failure of 


axoeptlott waived la original brief 

Function of a reply brief is limited 
to answering the contentions of de- 
fendEint as made In his brief and an 
exception previously waived cannot 
be presented therein as an after¬ 
thought. 

Vt.—Horicon v. Ltanglols* Estate, 66 

A.2d 16, 115 Vt. 470, 9 A.L..R.2d 196. 

Points referred to but not argued 
In original brief were waived. 

Ill.—Owens v. Green, 81 N.E.2d 149, 

400 Ill. 380. 

flpeolfloatlons of error la reply brief 
Buaolent 

Where it was urged that an appeal 
should be dismissed because the brief 
of plaintiff in error did not contain 
specifleations of error separately set 
forth, it was held that, where plain¬ 
tiff in error supplied such omission 
in his reply brief, he had substantial¬ 
ly complied with the rule of court and 
the specifleations of error could be 
considered. 

Okl.—McFarland v, Harned, 243 P. 

141, 116 Okl 291. 

Statement of error la reply brief suf- 
llcieut 

(1) On an appeal from Judgment 
for plaintiff in an action for injuries 
from being struck by defendant’s au¬ 
tomobile in a city street, where the 
question of error in instructing on a 
safety zone ordinance passed after 
the accident was directly raised only 
In the reply brief, the supreme court 
must consider the error, where on the 
record it appears to have been raised 
below. 

Wash —Rowell v. Eldridge Duick Co., 

204 P. 772, 118 Wash. 697. 

(2) Where appellant’s argument 
contained no statement of error, and 
appellee asked for an affirmance up¬ 
on that ground, the judgment would 
not be affirmed upon such ground, 
where appellant set out its proposi¬ 
tions of law, and appellee argued 
them, and appellant in his reply 
states that he relies upon the error 
that the Judgment is contrary to law 
and not sustained by sufficient evi¬ 
dence, and the court is readily able 
to ascertain the contentions of both 
parties. 

Iowa.—^Woodard v. Security Ins. Co. 

of New Haven, Conn., 207 N.W. 851, 

201 Iowa 878. 

(8) On appeal from denial of mo¬ 
tion for new trial and to set aside 
Judgment, any deficiency in falling to 
allege abuse of discretion by trial 
Judge In brief in chief was cured by | 


specific allegation thereof in reply 
brief. 

Del.—Pitts V. WTilte, 109 A.2d 786, 
10 Terry 78. 

(4) A motion to dismiss appeal be¬ 
cause cover of defendants’ brief did 
not comply with court rule, brief did 
not set out any specifleations of er¬ 
ror, and because one defendant not 
filing motion for new trial or giving 
notice of appeal was not a proper 
party to appeal, was denied, where 
defendants filed reply brief setting 
forth assignments of error and hav¬ 
ing cover complying with court rule, 
and where it appeared that other de¬ 
fendant had been included in appeal 
through inadvertence and could not 
be affected thereby. 

Okl.—Meharg v. Eddleman, 80 P.2d 
219, 183 Okl. 102. 

Bsply to supplemental brief 
Granting a request of counsel to 
hold up decision until counsel could 
have time to reply to the last supple¬ 
mental brief of complainant’s counsel 
is unnecessary, where the decision 
is not based on anything presented 
in such supplemental brief. 

Tenn—New River Dumber Co. v. 
Blue Ridge Lumber Co, 240 S.W. 
763, 146 Tenn. 181. 

Where plaintiff noticed argument in 
reply brief 

Plaintiff cannot complain that in 
supporting an appeal it was placed 
at a disadvantage because of the the¬ 
ory on which the case was decided, 
where defendant presented the ques¬ 
tion whether an agreement amounted 
to a novation and plaintiff in the re¬ 
ply brief noticed such fact but did not 
discuss it. 

Cal.—Producers’ Fruit Co. of Califor¬ 
nia V. Goddard, 243 P. 686, 76 C.A. 
737. 

87. Mo.—Gilday v. Smith Bros., 60 
S.W.2d 191, 226 Mo.App. 1246. 

88. Ark.—O’Dell v. Young, 199 S.W. 
2d 971, 210 Ark. 1073. 

Cal.—Glasspoole v. Pacific Lumber 
Co, 134 P. 349, 22 C.A. 838. 

Mo.—Bergerson v. General Ins. Co. 
of America of Seattle, Wash., 106 
S.W.2d 1015, 232 Mo.App. 649. 

N.M.—Montgomery v. Karavas, 114 P. 

2d 776, 46 N.M. 287. 

Whera respoadaat made ao appear- 
aaoe in appellate court 
Wash.—Gile v. Nielsen, 146 P.2d 288, 
20 Wash.2d 1. 

89. Ind.—State v. Birden, 119 N.E 
865, 187 Ind. 466. 
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Smith V. Gowan-Stobo’s Estate, 
41 N.E.2d 630, 112 Ind.App. 11— 
Modern Woodmen of America v. 
Ball, 131 N.E. 639, 77 Ind.App. 888. 
N M —Gonzales v. Richards, 206 P.2d 
214, 63 N.M. 231. 

8 C J. p 1434 note 40. 

XSrror disolosed in reply brief only 
Where claim of waiver of privi¬ 
lege of a witness was based in the 
court below, as well as in appellant’s 
opening brief, on the direct examina¬ 
tion of the witnesses, it is not per¬ 
missible for appellant to shift its 
ground of waiver in the reply brief; 
and where the grounds in the opening 
brief are overruled, those of the re¬ 
ply brief will not be sustained, al¬ 
though the reply brief discloses er¬ 
ror. 

Iowa —Bums v. City of Waterloo, 174 
N.W. 644. 

90. Iowa.—Blomgren v. City of Ot¬ 
tumwa, 227 N.W 823, 209 Iowa 9. 

Mo—Berghorn v. Reorganized School 
Dist. No. 8, Franklin County, 260 S. 
W.2d 673. 

Point applied In reply brief only 

Where there is an entire failure to 
apply a particular point in the origi¬ 
nal brief to any particular ground re¬ 
lied on for reversal, the deficiencies 
of the original brief cannot be aided 
by making the application in the re¬ 
ply brief. 

Ind —Smith v. Gowan-Stobo’s Estate, 
41 N.E.2d 630, 112 Ind.App 11-- 
American Coal Mining Co. v. 
Knight, 139 N.E. 463, 80 Ind.App. 
30. 

Speolflo reference to findings and oon- 
elusions 

Assignment of error complaining 
of trial court’s signature of plain¬ 
tiffs’ findings of fact and conclusions 
of law, without referring to any find¬ 
ing by number and description In 
compliance with rules on appeal, did 
not bring the findings of fact before 
supreme court for review and attempt 
to comply with rule in reply brief 
came too late, and hence the findings 
of fact must bo accepted as the estab¬ 
lished facts of the case. 

Wash—Nethery v. Olson, 247 P.2d 
1011, 41 Wash.2d 173. 

91. Cal.—Troy v. Troy, 238 P. 148, 
72 C.A. 757. 

98. Cal.—Eichhorn v. De La Cantera, 
266 P.2d 70, 117 CA.2d 60—Camp 
v. Boyd, 182 P. 60, 41 C.A. 83. 

Ind.—Rust V. Schwlening, 124 N.E. 
878, 72 lnd.App. 497. 
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appellant to set out the evidence in his original 
brief cured by setting it out in his reply brief 
and amendments setting up questions in the reply 
brief which could not have been set up in the orig¬ 
inal brief are, of course, not permissible.^^ An 
assertion in a reply brief that a decree of distribu¬ 
tion was neither introduced in evidence nor incor¬ 
porated in the bill of exceptions is insufficient ei¬ 
ther to compel or justify an examination of the 
original record, there being no conflict between 
appellant's abstract and respondent's additional ab¬ 
stract, nor allegation in the former that it embraced 
all the evidence.^® 

Where a point or argument, which is made in 
the original brief, is abandoned or withdrawn by 
appellant or plaintiff in error in his reply brief, it 
need not be considered by the appellate court 


6 C.J.S. 

where a point made in the main brief was not men¬ 
tioned in the reply brief, which contained a general 
summary of the exceptions relied on, it was held 
to be abandoned.97 Failure of appellant to reply or 
to file any reply brief to an argument or issue which 
is apparently well taken in the answering brief may 
justify an affirmance of the judgment,®® and where 
counsel stipulate for submission on the opening and 
answering briefs and these show no substantial 
controversy the appeal may be dismissed.®®-® 

The fact that a reply brief contains improper 
matter does not warrant affirmance of the judg¬ 
ment or striking the main brief, relief being lim¬ 
ited to striking the reply brief or to making a cost 
allowance against it.®® 

Expunging improper matter. Improper matter 
included in the reply brief may be expunged.^ 


Mo.—Consolidated School DIst. No. 3 
of Grain Valley v. We.st Missouri 
Power Co., 40 SW.2d 174, 329 Mo 
690 

Evans v. Sears, Roebuck & Co., 
App , 104 S W.2d 1035—Conway v. 
Silver King Oil & Gas Co., App., 94 
S.W.2d 942—Lauft v. J. Kennard & 
Sons Carpet Co., App., 195 S.W. 66. 
Iffimo pro tniio order in reply brief 
Appellant cannot set out only in 
his reply brief the purported nunc 
pro tunc entry showing that instruc¬ 
tions were in fact properly made a 
part of the record. 

Ind.—Interstate Public Service Co v. 
Moore, 101 N E. 633, 88 Ind.App. 
439. 

OinlSBloB of lastmotion in original 
brief 

Where it does not appear by appel¬ 
lant's brief that the instructions were 
filed with the clerk, they are not in 
the record, and the omission cannot 
be supplied in the reply brief, 
ind.—Indianapolis & Cincinnati Trac¬ 
tion Co. V. Hardwick, 123 N.E, 249, 
70 Ind.App. 192. 

93. Ind —Holtz v. Elgin, J. & E Ry. 
Co. 98 NE.2d 245, 121 Ind.App. 176 
—Smith V Gowan-Stobo’s Estate, 
41 N.B.2d 630, 112 Ind.App. 11— 
Liyons v Souder, 106 N.E. 611, 66 
Ind App 443. 

Abstract of evidenoe In reply, bnt not 
in original brief 

The supreme court cannot review 
BufUciency of evidence to sustain a 
trial court's findings, where appel¬ 
lant’s original brief contained argu¬ 
ment thereon but failed to abstract 
evidence, although his reply brief 
did so, since respondent would there¬ 
by be deprived of an opportunity to 
answer, but appellant should have 
sought permission to file a new brief. 
S.D.—^Anderson v. Larson, 266 N.W. 
161, 62 S.D. 662. 

94i Ark.—^White, etc., River Levee 


Dist No 1 V. Delinquent Lands, 150 
S.W 575, 105 Ark. 40. 

Wash—Gilo V. Nielsen, 146 P.2d 288. 
20 Wash 2d 1. 

95. S D —Redwater Land, etc., Co 
V Heed. 128 NW. 702, 26 S D 466. 

96. Ariz—Pioneer Constructors v. 
Symes, 207 P 2d 740, 77 Ariz. 107. 

Ark—Davidson v Crockett, 140 SW. 

2d 695. 200 Ark. 488. 

Cal.—Schwartz v F.ay, 119 P 2d 979, 
48 C A 2d 448—Patterson v. Patter¬ 
son. 190 P. 483, 47 C.A 362. 

Colo,—.Joyce v. State, 256 P. 622, 81 
Colo. 300 

Mo—State ex rel. City of St. Louis 
V. Public Service Commission, 110 
S W.2d 749. 341 Mo 920. appeal dis¬ 
missed Laclede Gas Light Co. v 
Public Service Commission of Mis¬ 
souri, 68 set. 988, 304 U.S. 398, 82 
L.Ed 1422. 

Wells V. Wells, App., 116 S.W. 2d 
94. 

ContMLtlon waived in reply brief ’ 

An assertion by appellants in their 
reply brief that they were not at¬ 
tacking the legality of a lease of 
school lands was a waiver of the con¬ 
tention that an act authorizing the 
lease was invalid as containing more 
than one subject. 

Tenn.—Dalton v. Kimsey, 52 S.W.2d 
466. 166 Tenn. 116. 

Beply brief only considered 
Where appellant in his closing brief 
abandoned points made in the open¬ 
ing brief, and advanced reasons for 
reversal not discussed in the opening 
brief, the appellate court will take it 
for granted that the matters discuss¬ 
ed in the closing brief were the only 
matters considered by appellant as 
possessing merit. 

Cal.—In re Guilbert’s Estate, 188 P. 
807, 46 C A. 66. 

97. Del. — Phoenix Oil Co. v. Macken¬ 
zie Oil Co., 164 A. 894, 4 W.W.Harr. 
460. 


98. Okl.—Scanlon v Klopfensteln, 3 
P.2d 869, 162 Okl. 162. 

On motion to dismiss 
Where appellee’s motion to dipmls«« 
presented no Jurisdictional question 
but appellant had not seen flt to file 
brief answering the contentions in 
appellee’s brief in support of his mo¬ 
tion to dismiss, and an examination 
of record and appeal brief disclosed 
that appellant had either waived or 
not properly presented any question 
for review by appeal. Judgment would 
be affirmed. 

Ind—General Finance Corp v. Smith, 
109 NE2d 96, 123 Ind App. 302 
98.5 Nev—Colton v. Murphy, 279 P. 
2d 1036, 71 Nev. 71. 

99. Wash—Shannon v. Loeb, 118 P. 
823, 65 Wash. 640. 

3 C.J p 1434 note 41. 

Improper reply brief stricken 

A reply brief charging that the tri¬ 
al Judge at the time he rendered 
Judgment for plaintiff was contem¬ 
plating the formation of a legal part¬ 
nership with plaintiff's attorneys, 
which was supported only by the fact 
that, after the Judge’s resignation two 
months after rendition of the Judg¬ 
ment, he formed such partnership, 
and was contradicted by the Judge’s 
affidavit, which stated that, at the 
time of the Judgment, the partner¬ 
ship was not in contemplation, will 
be stricken from the flle.s as contain¬ 
ing impertinent and scandalous mat¬ 
ter. 

Nev.—^Walnwrlght v. Dunseath, 211 
P. 1104, 46 Nev. 361. 

1. Statements reflecting on coonsel 

Where statements in the reply brief 
of counsel for appellant reflecting on 
professional conduct of counsel for 
respondent are not warranted by any¬ 
thing appearing in the record, they 
are improper and will be expunged, 
Nev,—^Ralne v. Ennor, 168 P. 133, 39 
Nev. 366. 


358 



5 C.J.S. 

b. Exceptions to Rule 

An appellant may, under certain epeclal elreum- 
etancee, be allowed to ralee a point for the firet time in 
hla reply brief. 

A court may grant leave to appellant or plaintiff 
in error to raise a point in his reply brief which 
was not asserted in his original brief, if good cause 
for such omission is shown.2 Accordingly it has 
been held that a contention, based on a decision 
of the supreme court, rendered since the submission 
of the appeal, will be considered, even though it 
was urged for the first time in the reply brief,3 
and likewise, a ground for reversal may be asserted 
for the first time in the reply brief where it did not 
arise until after the original brief had been filed.^ 
Furthermore, a point, even though not raised in 
the original brief, may nevertheless be considered 
when made in the reply brief in answer to respond¬ 
ent’s argument;^ and a wrong citation in appel¬ 
lant’s points on the appeal may, so as to save the 
question on the point, be corrected in the reply 
briefs when distinctly raised by the answer and 
distinctly made in the points, although the statute 
erroneously cited, standing alone, would leave the 
question in doubt.® 

A defect in appellant’s original brief in failing 
to set out findings and conclusions of law relat- 
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ing to the error complained of has been held to 
be cured where the reply brief refers to certain 
findings, the findings and conclusions having been 
set forth in full in appellee's brief, so that the court 
may determine the questions presented from all the 
briefs.®*® Where on appeal an estate of a deceased 
person is sought to be protected, the court may 
consider a point raised by appellant's counsel for 
the first time in his reply, after allowing appellee 
to be heard thereon, if it goes to the merits.*^ 

§ 1334. Supplemental, Additional, or Amend¬ 
ed Briefs 

a. In general 

b. Permission to amend or file supple¬ 

mental briefs 

a. In General 

Ordinarily a aupplemental or additional brief setting 
up errors or arguments other than those contained in the 
original brief cannot be filed without proper leave or 
consent. 

Ordinarily only such points as are made and re¬ 
lied on in the original briefs will be considered by 
the reviewing court in disposing of the case, and 
supplemental, additional, or amended briefs setting 
up errors not specified in the original briefs cannot 
be filed without leave of court or consent of the 
opposite party,® except to the extent that the as- 


2. Ark.—Commonwealth Public Serv¬ 
ice Co. V. Lindsay. 214 SW 9, 139 
Ark 283 

Cal—Monk v. Ehret. 219 P. 462, 192 
C 186 

Newman v Los Angeles Transit 
Lines, 262 P 2d 95. 120 CA.2d 685— 
Newcomb v Title Guarantee & 
Trust Co. 22 P 2d 552, 331 CA 329 
Wash—Peterson v. Crockett, 291 P. 

721, 158 Wash. 631. 

3 C.J. p 1434 note 35. 

3. Cal.—California Nat, Supply Co 
V O’Brien. 197 P 414, 61 C A. 606 

4 . Ind —Standard Cement Co. v. 
Minor, 84 N E 363. 42 Ind App. 231 

5. Cal—Davidson v. Boffy, 180 P. 
830, 40 C A 179. 

Colo.—Snider v. Town of Platteville, 
227 P. 648, 76 Colo. 589. 

Wash—Peterson v Crockett, 291 P. 

721, 168 Wash 631. 

3 C.J. p 1434 note 38. 

Facts showinff reply to respondent's 
arynxnent 

Where defendants In their open¬ 
ing brief stated that the complaint 
did not state a cause of action, be¬ 
cause it did not show that plaintiffs’ 
claim had been reduced to a Judg¬ 
ment, and cited authorities to the ef¬ 
fect that a general creditor had to 
reduce his claim to a Judgment be¬ 
fore he could go into equity to reach 


the property of a debtor not subject 
to seizure at law. and plaintiff in his 
answering brief replied to this con¬ 
tention by saying that a creditor's 
bill could be maintained without re¬ 
ducing the claim to Judgment, where 
a speciilc lien by attachment had 
been acquired, to which defendant 
in his reply brief pointed out that 
no valid lien by attachment was al¬ 
leged in the complaint, the reply 
was held to be sufflclently in re¬ 
sponse to the argument of appellee, 
and where the point had also been 
discussed in the supplemental briefs. 
Nev—Stock Growlers' & Ranchers’ 
Bank of Reno v. Milisich, 233 P. 41, 
48 Nev. 373 

6. Cal.—Bancroft v. San Diego, 62 
P. 712, 120 C 432. 

6.5 Ind—Pierce v. Gas City Lum¬ 
ber Co . 7 N.E.2d 611, 104 Ind.App. 
234, rehearing denied 10 N.E.2d 
414, 104 lnd.App. 234. 

7. Ill.—Pratt V. Elgin Baptist Soc., 
93 Ill. 476, 84 Am.R. 187. 

8. Ala.—Supreme Lodge of World, 
Loyal Order of Moose v. Kenny, 73 
So. 619, 198 Ala. 332, L.R.A.1917C, 
469, certiorari denied 37 S.Ct. 650, 
244 U.S. 662, 61 L.Bd. 1372. 

Cal.—McCall v. McCall, 87 P.2d 496, 
2 C.A»2d 92—Lasky v. American 
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Indemnity Co., 282 P. 974, 102 C.A. 
192. 

Idaho—Idaho Gold Dredging Corpo¬ 
ration v. Boise Payette Lumber 
Co., 30 r.2d 1076, 64 Idaho 270. 

Ind—Chicago, I... S & S B Ry. Co. 
V. Walas, 135 NE 160, 192 Ind. 
309, 22 A.L R 1212 

Central Dredging Co v. P. O. 
Proudfoot Co., 168 NE 229, 87 

Ind App 171—Nickerson v. Hoover, 
116 N.E 688. 70 Ind.App. 343. 

Iowa—Bodholdt v. Townsend, 227 
NW. 404, 208 Iowa 1350. 

Mich.—^Parm Products Co. of Michi¬ 
gan v Jordan, 201 N.W. 198, 229 
Mich. 235 

Tex.—Colorado River Western Ry. 
v. Texas & N O R. Co., Civ.App., 
283 S W 2d 768, error refused no 
reversible error—Central Power & 
Light Co V. Heder, Civ.App, 133 
S.W 2d 796—McDonald v. Edwards, 
Civ.App., 116 S.W.2d 762, affirmed 
163 S.W.2d 6C7, 137 Tex. 423—Tun- 
ncll v Moore, Civ.App., 53 S.W.2d 
324, affirmed Pure Oil Co. v. Tun- 
nell. Com.App., 86 S.W.2d 207— 
Wald V. Mills, Civ.App., 8 S.W.2d 
622—St. Louis Southwestern Ry. 
Co. V. Texas Packing Co., Civ. 
App., 263 S.W. 864. 

3 C.J. p 1435 note 43. 

After presentation la argtiment 
Where a point was fully briefed 
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signments of error suggest fundamental error,sidered,i® and where a ground of appeal has been 
and where a supplemental brief is filed which does abandoned or waived in the original brief, it can- 
contain such matter, it may be stricken.® Accord- not, without leave, be reinstated by the supplemental 
ingly, a supplemental or amended statement of facts, brief.^i It has also been held that failure suffi- 
if filed without the court's consent, cannot be con- ciently to specify the particular errors relied on or 


aft€r Its presentation in oral arsru- 
ment, and its consideration was nec¬ 
essary to a decision and would not 
be prejudicial to the other party, it 
could be considered although not 
briefed before the argument. 

Cal.—Schubert v. Lowe, 223 P. 660, 
193 C 291. 

After opinion quashed 

Appellant’s filing of supplemental 
brief, raising point not Included in 
his original points and authorities. 
After supreme court, on certiorari, 
quashed opinion of court of appeals 
in part, but left for such court’s 
decision a question raised by plain¬ 
tiff, violated rules of such courts. 

Mo.—Coleman v. Fletcher, 188 S.W. 

2d 959. 238 Mo App 813. 

Brief filed after subuisaion 

A reply brief filed more than sixty 
days after the submission of the case 
cannot perform the office of a sup¬ 
plemental brief or supply omissions 
in the original brief. 

Ind.—Hammond, W. & E C. Ry. Co. 
V. Kasper, 123 N.E. 360, 71 Ind. 
App. 328. 

Change in theory 

(1) On appeal, appellants were 
bound by theory presented in the 
original brief, and could not change 
by supplemental brief such original 
theory. 

Mo.—Spiking School Dlst No. 71, De- 
Kalb County V. Purported “En¬ 
larged School Dist. R-11, DeKalb 
County, Mo.", 246 S.W.2d 13, 362 
Mo. 848. 

(2) A claim that plaintiff was en¬ 
titled to recover against automobile 
insurer as garnishee defendant un¬ 
der clause of policy, issued to prin¬ 
cipal defendant, other than clause 
under which plaintiff unsuccessfully 
sought to recover in trial court, 
should not be injected into case by 
supplemental brief filed by plaintiff 
on appeal from judgment for gar¬ 
nishee. 

Mich.—Poelman v. Payne, 62 N.W.2d 
229, 332 Mich. 697. 

Bxoesslveasss of verdict 

Where appellant's original brief 
raised no question of excessive ver¬ 
dict and no question as to the period 
for which plaintiff might recover, 
such questions could not be consider¬ 
ed when raised by appellant's sup-i 
plemental brief. 

Mo.—Morris v. Washington Nat Ina 
Co., App., 90 S.W.2d 138. 

Xisavs dsnisd Where opposing party 
ohjsotsd 

Request of appellant to make some 
new and additional assignments of 


error to supply those found inad¬ 
vertently left out of original brief 
could not be granted where the ap¬ 
pellee objected to the request. 

Mo.—Powell V. Brosnahan, 116 S.W. 
2d 140, 232 Mo.App. 1161, opinion 
quashed on other grounds State ex 
rel. Brosnahan v. Shain, 126 S.W. 
2d 1193, 344 Mo. 404. 

Question not considered 
Where a question was not raised 
In the request for a ruling filed at 
the end of the evidence, nor in the 
oral argument, nor in a brief then 
submitted, but was first suggested 
in a supplemental brief long after 
the hearing before the trial judge 
had been concluded, it could not be 
considered. 

Mass.—^Universal Adjustment Corpo¬ 
ration V. Midland Bank, Limited, 
of London, England. 184 N.E. 162, 
281 Mass 303, 87 A.L R. 1407. j 
Bequest by court j 

Where question was raised from 
bench on oral submission of case on 
review, and point which If sustained 
would have necessitated affirmance 
was not briefed, but because of im¬ 
portance supreme court requested 
parties to brief it, and petitioner re¬ 
sponded, but respondent failed to do 
so, point was not before court for de¬ 
cision, and no opinion would be ex¬ 
pressed thereon. 

Tex.—Ragland v. Kelner, 221 S.W.2d 
367, 148 Tex. 132. 

8.5 Tex —McDonald v. Edwards, 116 
SW.2d 762, affirmed 163 S.W.2d 
667, 137 Tex. 423. 

9. S.D—Balk v. Sachs, 196 N.W. 
837, 47 S D, 66. 

Tex.—Texas Technological College v. 
Fry, Civ.App., 288 S.W.2d 799. 

Brief not strlckeu 

Reviewing court would not strike 
appellee’s additional brief, contain¬ 
ing some additional authorities, 
where filing of such brief did not ma¬ 
terially aid appellee and striking it 
would not aid appellant, and appel¬ 
lant did not seek privilege of filing 
anything further In reply. 

Iowa.—Eller v. Paul Revere Life 
Ins. Co., 291 N.W. 866, 228 Iowa 
1247. 

Bubmissioa on Judgmeat roll 

Where a case is before the court 
on the judgment roll alone, and there 
need be no assignment of error to 
enable the court to consider the 
point, a supplemental brief, present¬ 
ed by appellant to amplify his oral 
argument on appeal on the judgrment 
roll alone, will not be stricken from 
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the files, because it makes the point, 
not assigned as error in the original 
brief, that the complaint does not 
state facts sufficient to constitute a 
cause of action. 

Nev. — Shirk v. Palmer, 239 P. 1000. 
48 Nev. 449. 

10. Mo—Morris v. Washington Nat. 
Ins. Co. App., 90 SW2d 138— 
Fuenfgeld v. Holt, App., 70 S.W.2d 
143. 

Tex. — Hale v. Herring, Civ.App., 102 
S.W.2d 468. 

Assignment too late 
In an action for exemplary dam¬ 
ages, an assignment of error and 
proposition on appeal that the court 
erred to defendant’s prejudice in 
falling to inquire of the jury the 
amount of actual damages came too 
late, when submitted in the supple¬ 
mental brief, although appellees filed 
no formal motion to strike the sup¬ 
plemental brief. 

Tex—Pure Oil Co. v. Pope, Civ.App, 
76 S W2d 175. 

11. Ala—Edwards v Tabb, 5 So 2d 
770, 242 Ala 209—Moore v. Cruit, 

191 So. 2.62, 238 Ala. 414—Malone 

V. Protective Life Ins Co., 188 So 
233, 237 Ala 640—Hamilton v Co- 
field. 124 So 91. 220 Ala. 44— 

Hughes V. Bickley, 89 So. 33, 206 
Ala 619 

Mutual Life Ins Co. of New 
York V. Danley, 6 So 2d 741, 30 
Ala.App 352, certiorari granted 5 
So 2d 743, 242 Ala. 80—Western 

Union Telegraph Co v. Emerson, 
69 So. 335, 14 Ala App 247, certio¬ 
rari denied Ex parte Emerson, 69 
So. 1017, 193 Ala. 675 
Cal —Merlino v. Fresno Macaroni 
Mfg. Co, 148 P.2d 884, 64 C.A 2d 
462. 

Ga.—Vandiver v. Garmon, 62 S.E.2d 
203, 82 Qa.App. G52 

Iowa—State v Thomas. 156 N.W. 
859, 173 Iowa 408. 

La—Hope v. Madison, 188 So. 711, 

192 La. 593. 

Mo.—Coleman v. Fletcher, 188 S.W. 

2d 959. 238 Mo App. 813. 

N.J.—Lea v. Lea, 108 A.2d 303, 82 N. 
J.Super. 833, affirmed 112 A.2d 640, 
18 N.J. 1. 

Tex.—^McDonald v. Edwards, Civ. 
App., 116 S.W.2d 762, affirmed 168 
S.W.2d 667, 187 Tex. 423. 

Brief not oemsidered 
Where an original brief expressly 
abandoned certain grounds of motion 
for a new trial, and the cause was 
argued on the basis of such abandon¬ 
ment, and five weeks thereafter, 
without leave, the party filed a sup- 
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to cite authorities in the original brief cannot be 
cured by supplemental brief.^^-s 

The rule applies with equal force to both appel¬ 
lee and appellant. Appellee is as much bound to 
present in the first instance all the questions relied 
on by him as is appellant, and his failure to do so 
operates in the same way against him .12 

The operation of the rule that only those points 
which are made in the original briefs will be con¬ 
sidered is not affected by a rule of court permit¬ 
ting the citation of additional authorities in sup¬ 
port of any proposition stated in the briefs,^3 nor 
is the operation of the rule affected by a stipula¬ 
tion in the reviewing court permitting appellant to 
file a supplemental brief citing additional points and 
authorities.!^ 

Even though appellant states in his original brief 
that he will insist on all assignments of error, and 
that he will later file a supplemental brief, such 
errors, asserted for the first time in the supple¬ 
mental brief, cannot be considered and an agree¬ 
ment to waive requirements as to the filing of 
briefs by cither party on appeal which was filed 
after appellant had furnished appellee with the orig¬ 
inal brief was held not to relate to the supplemental 
brief.!® 
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Abandonment of errors in amended brief. Er¬ 
rors asserted in the original brief which arc omit¬ 
ted from an amended brief will be presumed aban¬ 
doned.!®-® 

Answer or reply to reply brief. It has been held 
that there is no authority for a brief of appellee 
in reply to appellant's reply brief,!®-!® and that such 
a brief will be stricken on motion.!®!® On the 
other hand, in particular circumstances, appellee 
may be allowed, on motion, to file an answer to 
the reply brief.!®-^® 

b. Permission to Amend or File Supplemental 
Briefs 

(1) In general 

(2) Time of request for permission 
(1) In General 

In the absence of a statute or rule providing other¬ 
wise, the appellate court may, in its discretion, permit 
the filing of amendments to the brief, or the filing of a 
supplemental brief. 

If the matter of filing additional or supplemental 
briefs raising new questions is not specially regu¬ 
lated by rule of court, it is largely within the dis¬ 
cretion of the court whether or not the filing of 
such briefs will be permitted,!*^ and if permission 


plemental brief requesting that 
abandoned grounds be reinstated, and 
defendant objected, under Ct. of App 
Rules, rule 15, the grounds and brief 
cannot be considered. 

Ga—Standard Growers’ Exchange v. 
G. O. Harris & Son, 125 S.E. 782, 33 
Ga.App. 196. 

Sapplsmental answer to supplemen- 
tal brief 

District court of appeal would not. 
In absence of excuse for the delay, 
consider charges of error raised for 
first time in appellants’ supplemental 
answer to respondent’s supplemental 
brief 

Cal.—Cooper v. National Motor Bear¬ 
ing Co.. 288 P.2d 681, 136 CA.2d 
229. 

11.6 Ala.—Jones v Daniel, 41 So 2d 
627, 84 Ala.App. 490. 

12. Ind.—^Underwood v. Sample, 70 
Ind. 446. 

Miss.—Gaw V. City of Holly Springs, 
87 So.2d 666. 

13. Ind.—Abromson v. Edmundson, 
186 N.E. 22, 79 Ind.App. 409. 

Mont.—^Noyes’ Estate v. Granite- 
Alaaka Co., 210 P. 96, 64 Mont. 
406. 

8 C.J. p 1436 note 46. 

As of rtglit 

A rule permitting a party to 
amend his brief to bring up addition¬ 
al citations under some rules is the 


only Instance where the brief may 
bo amended as of right. 

Tex —Perk v Pock, Civ App., 83 S 
W. 257, affirmed 87 S.W. 248, 99 
Tex. 10. 

14. Wash —Crane Co. v. Pacific 
Heat, etc., Co., 78 P. 460, 36 Wash 
95. 

16. Ala—Eoulsvllle & N. R. Co v. 

Wright. 80 So. 93, 202 Ala. 256. 

16. Tex.—Pure Oil Co. v. Pope, Civ. 

App., 76 S W.2d 176, 

16.6 Tex—^Lloyds Cas. Insurer v. 
Castle, Clv.App., 268 S.W.2d 498, 
error refused no reversible error. 
16.10 Iowa—In re Rinard’s Estate, 
276 NW. 486, 224 Iowa 100. 

N.Y —^Ardollno v. Reinhardt, 112 N. 

Y.S. 641, 128 App.Div. 339. 

16.15 Iowa.—In re Rinard’s Estate, 
275 N.W 486, 224 Iowa 100. 

3 C J. p 1435 note 43 [a] (3), 
^‘Additional authorittss” 

Brief characterized as ’’Respond- 
ent’s Additional Authorities,” and 
which in essence was an argument in 
answer to appellant’s reply brief, 
was required to be stricken on appel¬ 
lant’s motion. 

Wash.—O’Brien v. Puget Sound Ply¬ 
wood, 165 P.2d 86, 23 Wa8h.2d 917. 

16.20 Ill.—Owens v. Green, 81 N.E. 
2d 149, 400 Ill. 380. 

Answer allowed 

Where appellees placed reliance on 
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two validating acts which became ef¬ 
fective after entry of decree and ap¬ 
pellants, in reply brief, attacked con¬ 
stitutionality of such statutes, ap¬ 
pellees were granted permission to 
aie an answer to reply brief. 

Ill —Owens V. Green, supra. 

17. ND.—Johns v. Ruff, 95 N.W. 

440, 12 N.D 74. 

3 C.J. p 1435 note 49. 

Xn California 

(1) Where the appeal is taken un¬ 
der the alternative method and the 
brief omits parts of record necessary 
to illustrate the points, respondent 
can avoid the delay which would 
otherwise result under Code Civ. 
Proc. 9 953c, as amended, prohibiting 
adverse decision for insufhclency of 
the brief, and authorizing the court 
to require a supplemental brief, by 
applying at once, on the service of a 
defective brief, for an order direct¬ 
ing the filing of a supplemental rec¬ 
ord. 

Cal—Palmer v. Guaranty Trust A 

Savings Bank, 188 P. 302, 45 C.A. 

572. 

(2) On a motion under Code Civ. 
Proc. 9 953c, as amended by St.(1919) 
p 261, to require appellant to print 
and serve a supplement to his brief, 
setting forth additional evidence 
bearing on the contention that the 
evidence is insufficient to support 
the Judgment, the court will not ex- 
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to amend is given, reasonable time must also be 
granted to make the amendment.^® Defects or 
omissions in the original brief may, by leave of 
court, be supplied or cured by a supplemental brief 
or an amendment,^® at least where the defect in the 


original brief was not jurisdictional,^® and where 
no prejudice results therefrom to respondent.^! Ac¬ 
cordingly, appellant may be permitted to amend 
his brief by inserting a copy of a motion there¬ 
in ,22 or instruction omitted from the original brief 


amine all the evidence to determine 
whether any material evidence has 
been omitted where the movingr par¬ 
ty falls to point out the evidence 
which he claims Is material and has 
been omitted. 

Cal—Friend & Terry Lumber Co. v. 
Devine, 188 P. 1007, 46 C.A. 175. 

Za Zadlaaa 

“The appellants may, as a matter 
of course, file amended briefs before 
the time for flllngr such briefs has 
expired, and it has been the rule of 
. . . [the] court, upon proper 

showing:, to permit such amendment, 
even after such time has expired, 
provided the application for such 
amendment is made before the year 
has expired for the perfecting: of the 
appeal, but where the application Is 
made after the year it has been re¬ 
fused, except in cases where the ex¬ 
cuse or reason, for the necessity for, 
the amendment resulted from the 
acts or conduct of the appellee, or 
from some cause for which the ap¬ 
pellant was In no way to blame. 
Where . . . the time for perfect¬ 

ing the appeal and for the filing of 
briefs have both expired, a showing 
of a mistake or oversight on appel¬ 
lants* part in the matter of the prep¬ 
aration of their briefs will not alone 
entitle them to amend.” 

Ind—Steel v. Toder, 108 N.B. 783, 
784, 58 Ind.App. 633 To same ef¬ 
fect Bingham v. Newton Bank. 114 
N.E. 97, 63 Ind.App. 606 

18. Tex.—Rowan v Bender Motor 
Co., Com App., 50 S.W.2d 802, con¬ 
formed to Bender Motor Co. v. 
Rowan. Civ.App., 56 S.W.2d 1119. 

19. Cal.—Perelll-Minettl v. Lawson, 
249 P. 857, 199 C. 446—Hennessey 
V. Roblnett, 246 P. 1043, 198 C. 645. 

Ross V. Mahoney, 25 P.2d 268, 
134 C.A. 199. 

Ind —^Eward v. Eward, 125 N.E. 468, 
72 Ind.App. 638—Bingham v. New¬ 
ton Bank, 114 N.E. 97, 63 Ind.App. 
606. 

Mo.—Mann v. Farmers' Exchange 
Bank of Gallatin, 50 S.W.2d 146, 
227 Mo.App. 1. 

Tex.—Felder v. Houston Transit Co., 
Civ.App., 203 S.W.2d 831, affirmed 
208 S.W.2d 880, 146 Tex 428— 
Richardson v. McCloskey, Civ.App., 
261 S.W. 801, reversed on other 
grounds. Com App., 276 S.W. 680. 
Wyo,—Yellowstone Sheep Co. v. El¬ 
lis, 91 P.2d 53, 54 Wyo. 288. 

Points of orror not prosonted in 
original briof may be presented by 
amendment 

Tez.—Gillette Motor Transport Co. 


V. Wichita Falls & S. R Co., Civ. 
App, 170 S.W.2d 629, mandamus 
denied Wichita Palls & S. R. Co. v 
McDonald. 174 S.W.2d 951, 141 Tex. 
565—Texas Cities Gas Co v. Go¬ 
mez, Civ.App., 160 S.W.2d 74, error 
refused. 

New brief filed 

(1) Where the original brief is 
not in proper form, it may be strick¬ 
en, and leave may be given to file a 
new brief. 

Cal.—Barnes v. Cocke, 279 P. 190, 99 , 
C.A 700. 

(2) Where respondent did not no¬ 
tice his motion to strike portions of 
the transcript until after appellant 
had served and filed opening brief, 
reviewing court gave appellant op¬ 
portunity to file another brief after 
portions of transcript were stricken 
on motion. 

Nev—Hartford Min. Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
61 Nev. 1. 

Defect cured by supplemental brief 

Where appellants file a supplemen¬ 
tal brief, containing substance of 
pleadings, fact findings, conclusions 
of law, and decree, parenthetically 
referring to lines and pages of the 
clerk’s typewritten record, it suftl- 
clently complied with the statute re¬ 
quiring parties to print in briefs 
portions of the record called to the 
court’s attention. 

Cal —Stillwell v. Jackson, 81 P.2d 
196, 220 C. 364. 

Motion to strike amendment pur¬ 
suant to permission granted will be 
; denied. 

Iowa—Allbaugh v Ashby, 284 N.W. 
816, 226 Iowa 574. 

New brief not an amendment 

A “reply brief” which did not re¬ 
fer to or amend any proposition or 
point made in the original brief, but 
presented propositions not mention¬ 
ed or relied on, and restated a propo¬ 
sition therein, was not an amend¬ 
ment thereto, as authorized by a 
court rule, but a new brief, which 
cannot be considered, where not filed 
within the time required. 

Tex.—St. Louis Southwestern Ry. Co. 
V. Texas Packing Co., Civ.App., 253 
S.W. 864. 

Formlssloa granted to interline orig¬ 
inal brief 

Where appellant’s original brief 
was Improperly prepared, and upon 
objection appellant made a motion 
to file a supplemental brief, obviat¬ 
ing the objections to the original 
brief, his motion was denied, al¬ 
though he was given permission to 
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interline the omitted portions into 
the original brief. 

Cal.—Hersh v. Garau, 293 P. 860, 110 
C.A. 198. 

Printing parts of record 

The amendment to the code of civ¬ 
il procedure does not relieve the par¬ 
ties from the necessity of printing in 
their briefs or in a supplement ap¬ 
pended thereto such parts of the rec¬ 
ord as are desired to bo called to 
the attention of the court when the 
appeal is taken under the provisions 
of §9 953, 953a, 953b, 953c, and, when 
a party falls to comply with that re¬ 
quirement, the court hearing the ap¬ 
peal shall direct such party to print 
and serve on the adverse party and 
file with it a supplement to his brief 
in which shall be set forth in full 
that portion of the record relied on 
by such party and not printed in any 
I former brief, in view of § 953c, as 
I amended by St.(1919) p 261. 

Cal —Eddy v. Stowe, 185 P. 1024, 43 
C.A. 789. 

Bebrlefing 

Under Ct. of Civ App Rules, rule 
53, the court of civil appeals, deem¬ 
ing a case Improperly presented, 
may require rebriefing. 

Tex.—Douglas Oil Co. v. State (Cali¬ 
fornia Case), Civ App, 70 S.W 2d 
452. 

Supplemer^'vl brief not in proper 
form 

(1) Where plaintiff in error made 
certain objections in his supplemen¬ 
tal brief, but made no proper as¬ 
signment of error on such grounds, 
the objections would be treated as 
waived. 

Tex.—Western Union Telegraph Co 
V. Shults, Civ.App., 297 S.W. 275 

(2) Assignment of error held too 
general. 

Tex.—^Wilson v. Wilson, Civ.App, 
136 S.W 2d 1069. 

20. S.D.—Schmidt v. Potter, 190 N. 
W 319, 46 SD. 64. 

21. N.D—State Bank of Maxbass 
V. Hileman, 164 N.W. 632, 31 N.D. 
417. 

Bnpplemsnt to appendix 

Even though time for filing appel¬ 
lant’s brief and appendix had ex¬ 
pired, court would receive supple¬ 
mental appendix printed by appellant 
to cover matters at issue, when there 
was no possibility of prejudice to 
appellee or Inconvenience to the 
court. 

Md.—Sawyer v. Novak, 110 A.2d 617, 
206 Md. 80. 

22 . Ind. — Irvine v. Baxter Stove Co., 
123 N.E. 186, 70 Ind.App. 106. 
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may be supplied by a supplemental brief,23 or an 
omission in the record may be set forth in a sup¬ 
plemental brief at least where such defect has been 
supplied before the opposite party sought to take 
advantage of it by motion to affirm.24 Permission 
to amend or file a supplemental brief may be given 
on such terms as payment of costs,25 or of a rea¬ 
sonable attomey^s fee to the opposite party ;25 and 
if the adverse party desires to object to the filing 
of a supplemental brief the objection must be pre¬ 
sented to, and determined by, the appellate court 
and not by the trial court. The appellate court 
must be its own judge as to whether any brief is 

necessary.27 

If amendments which may be made are prescribed 
by rule of court, none other than those so pre¬ 
scribed can be permitted,28 and where leave is ob¬ 
tained to amend, the amendment must actually be 
made in conformity with the leave granted.23 

The mere fact, however, that an appellate court 
may permit the filing of a supplemental or amended 
brief does not give a party the power to file such a 
brief as of right. Accordingly, a motion for per¬ 
mission to amend the brief may be denied where 
the amendment attempts to raise new issues, 20 or 
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to add assignments of error.*^ Ordinarily permis¬ 
sion to file a supplemental or amended statement of 
facts will not be granted after respondent has 
served his brief and statement,^® and a motion 
for permission to withdraw the brief and to file 
an amended brief will be denied after submission 
of the case for decision.33 Likewise, where the 
omissions sought to be supplied in the supplemental 
brief were purposely and knowingly omitted from 
the original brief,or where appellants are not act¬ 
ing in good faith,35 or where the proposed amend¬ 
ment was otherwise improper,36 the permission will 
not be granted. 

Form and contents of application for leave to 
amend brief should conform to appropriate rules,23-5 
and where it does not, the amendment may not be 
considered even though the opposing party made 
no objection to the insufficiency of the applica¬ 
tion. 25 10 

(2) Time of Request for Permission 

The request for permission to file an additional brief 
must be seasonably made. 

A request for leave to file a brief of the char¬ 
acter discussed in the previous subdivision of this 
section must be seasonably made,27 and the briefs 


23. Cal —Ross v. Mahoney, 25 P.2d 
268, 134 C.A. 199. 

24. Cal—Platt v. Platt, 269 P. 657. 
205 C. 70. 

25. Ind—Balzcr v. Waring, App , 92 
NE. 739, transferred, see 96 N E 
257, 176 Ind 685 

26. SD—MeVay v. Bridgman, 97 
N.W. 20, 17 S.D. 424. 

27. Mont—Montana Ore Purchasing 
Co. V. Boston, etc , Cons. Min. Co., 
84 P. 706, 33 Mont 400. 

28. Tex.—Greene Gold-Silver Co. v. 
Silbert, Civ App, 168 S.W. 803. 

29. Ind.—Central Dredging Co. v. 
F. G. Proudfoot Co, 168 N.E. 229, 
87 Ind App. 171—Slifor v. Wil- 
liard, 132 N.E 321, 78 Ind App 88 

Porm of amendment 

Where court granted right to 
amend appellant’s brief by interline¬ 
ation and appellant did not amend 
brief by interlineation but died sep¬ 
arate document entitled “Appellants 
Amended Page *34’ of appellants 
brief,’’ appellant’s brief was deemed 
not to have been amended 
Ind.—Bohannon & Morrison v. Stutz 
Motor Car Co., 7 N.E.2d 610, 103 
Ind App. 662. j 

30. Mo.—Baker v. Mardis, 1 S.W. 2d 
223, 221 Mo.App. 1186. 

Tex. — Stone v. Morrison & Powers, 
Civ. App., 294 S.W. 641, reversed 
on other grounds, Com.App., 298 
8.W. 638. I 


31. Tex—Metropolitan Casualty 
Ins Co of New York v. McCarvell, 
Civ App, 60 SW2d 1061—Kretz- 
schmar v. Christensen, Civ App, 
37 S W 2d 844—Suhre v. Kott, Civ. 
App, 193 S W. 417 

Order overruling demurrer 

Where an appeal is solely from an 
order overruling a demurrer, and 
where the exact error complained 
of is plain, appellant may amend his 
brief so as to include an assignment 
of error. 

S D —Western Surety Co. v. Schroe- 
der, 186 NW 662, 46 S.D. 115. 

32. Mo—Fuenfgcld ▼. Holt, App., 
70 S.W 2d 143. 

33. Ill.—Bender v. Alton R. Co., 1 
NE.2d 108. 284 Ill App. 419. 

Tex —The Praetorians v. Redmon, 
Civ.App , 93 S.W 2d 607. 

34. Tex—Pure Oil Co. v. Pope, Civ. 
App, 75 S W.2d 176. 

35. Mo—Scott v. Dickinson, 217 S. 
W. 270, retransferred, see, App., 
223 S.W. 1080. 

Bsqusst for amsadmsnt not bona flde 

Where appellant's conduct of a 
case in the court below and the rea¬ 
sons advanced in support of its peti¬ 
tion to amend its brief so as to pre¬ 
serve a constitutional question indi¬ 
cate that the constitutional question 
was not relied on, except as a pre¬ 
text for holding the case in the su¬ 
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preme court, permission requested to 
amend will be denied. 

Mo.—Scott V. Dickinson, supra. 

36. S.D.—Braun v. Thuet, 174 N.W. 
807, 42 SD. 491. 

Copy of assignments of error 

The appellate court will not grant 
an amendment of appellant’s brief 
which did not contain a copy of as¬ 
signments of error, in violation of Ct. 
of Civ.App Rules, rule 32, where the 
record presents no fundamental er¬ 
ror, and the court, if granting the 
amendment, would be required to go 
through the brief in detail and cull 
out pertinent assignments. 

Tex —Supreme Assembly of Modern 
Americans v. Mitchell, Civ.App., 
276 S.W. 224. 

36.5 Ind —Bohannon & Morrison v. 
Stutz Motor Car Co., 7 N.E.2d 610, 
103 Ind.App. 552. 

36.10 Ind—Bohannon & Morrison v. 
Stutz Motor Car Co., supra. 

37. Ind—Bingham v. Newton Bank, 
114 N.E. 97, 63 Ind.App 606—Ger¬ 
man Fire Ins. Co. v. Zonker, 108 
N.E 160, 57 Ind.App. 696. 

3 C.J. p 1435 note 62. 

▲ftsr transfer 

Appellees’ request to amend brief 
by adding another proposition with 
points to sustain it addressed to su¬ 
preme court and filed after a trans¬ 
fer from appellate court had been 
granted, no attempt having been 
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must l>e filed within the time specified if permis¬ 
sion is granted to file them. If not filed season¬ 
ably, later filing will not be allowed, and the 
case will be determined on the arguments made.^® 
Permission to file an amended brief sought by ap¬ 
pellant before respondent has filed his brief is 
ordinarily granted.38-6 An offer to print a supple¬ 
mentary brief made at the hearing on motion to 
affirm a judgment,*® or immediately preceding the 
hearing,^® or a request for permission to attach as¬ 
signments of error to the brief already filed after 
an opinion has been rendered,^^ or to file an addi¬ 
tional brief and abstract after submission of the 
case and filing of the abstracts,^* comes too late 
and will ordinarily not be granted. 

Similarly, permission to file a supplementary brief 
will not be granted after a motion to dismiss an 
appeal has been sustained,^3 and after appellee has 


filed his brief and argument appellant will not be 
permitted to file a supplementary brief^^ or an 
amended brief.^^ * However, under a rule of court 
that briefs may be amended or supplemented at any 
time when justice requires, and that if the court 
shall strike or refuse to consider any part of a brief 
it shall allow it to be amended or supplemented, 
briefs may be amended or supplemented after sub¬ 
mission,and even after the completion of the 
hearing on appeal,^^-^® and the resulting amended 
or supplemented briefs may be considered on re¬ 
hearing;^^-*® but even under such a rule, leave 
to amend will not be granted if it would unduly de¬ 
lay the disposition of the appeal.^^-** It has been 
held that, where a party at his own request is per¬ 
mitted to present his side of the case on the day be¬ 
fore the final hearing, he cannot complain of lack 
of notice of a supplemental brief filed at the final 
hearing at which he was not present.^* 


D. PRINTING OR TYPEWRITING, AND SERVICE OF BRIEFS 

§ 1335. Printing or Typewriting There must be a compliance with statutes and 

Wh.r. • .tatut. or rui. .o r«,ulr.., brief, .houid b. require briefs to be typewrit- 

typewritten or printed. ten or printed,^® and where the rule requires a 


made to amend while matter was be- 
inff considered by appellate court, 
came too late and was denied. 

Ind —^McHenry v. Foutty, 60 N.B 2d 
781. 223 Ind. 385, 168 A.L.R. 637. 
Where only reaeoa offered for faU- 
ure of appellant to file a complete 
brief on time was that he was occu¬ 
pied with other business, motion to 
nie an amended brief was properly 
overruled. 

Tex.—Boyd v. Chlcagro, R. I. & P. Ry. 

Co.. Civ.App.. 149 S.W.2d 1068. 

87.B Cal.—In re Walters’ Estate, 222 
P.2d 100, 99 C.A.2d 662. 
sa Va.—Nicholas v. Nicholas. 142 
S.E. 669. 866. 100 Va. 660. 

8 C.J. p 1436 note 68. 

38.6 Wash.—In re Adoption of Doe, 
277 P.2d 821. 46 Wash.2d 644. 

39. Cal.—^Dahlberff v. Dahlbery. 260 
P. 290, 202 C. 296. 

40. Mont.—Sherlock v. Vinson. 1 P. 
2d 71. 90 Mont. 236. 

41. Tex.—Gladney V. Pate. Civ.App., 
29 S.W.2d 794. 

4a Mo.—^Hydraulic Press Brick Co. 

V. Nickell. App., 221 S.W. 816. 

43. Mont.—Jerry v. O’Connell. 206 
P. 846, 68 Mont. 48. 

44. Iowa.—^Liorimer v. Hutchinson 
Ice Cream Co., 249 N.W. 220, 216 
Iowa 884. 

443 Iowa.—Sioux City ▼. Bets. 4 N. j 

W. 2d 872, 282 Iowa 84. ; 

Wash.—Santos v. Mack, 284 P.2d 290. 

46 Wash.2d 748—Paulson ▼. Hlff- 
Rins. 260 P.2d 818, 48 Wa8h.2d 81. 


adhered to 266 P.2d 800, 43 Wash. 
2d 81. 

44.10 Tex.—^Warnasch v. Wagner, 
Civ.App., 291 S.W 2d 389, set aside 
on other grounds. Sup., 296 S.W.2d 
890. 

44.15 Tex.—Felder v. Houston 
Transit Co., Civ.App., 203 S W 2d 
831. affirmed 208 S.W.2d 880, 146 
Tex. 428. 

Oronnds on uotton for rehearing 

Where suit to have order in prior 
suit awarding attorney fees to at¬ 
torneys for trustees declared void 
was tried to the court without a 
Jury, and no motion for new trial 
was necessary, and none was filed, 
court of civil appeals would treat 
grounds, statements, and arguments 
thereunder, which were made for 
first time in motions for rehearlngs, 
as amendments of briefs of parties. 
Tex.—American Nat. Bank of Beau¬ 
mont v. Biggs, Civ.App., 274 S.W. 
2d 209. error refused no reversible 
error. 

44.80 Tex.—^Felder v. Houston 
Transit Co.. Civ App., 203 S.W.2d 
831, affirmed 208 S.W.2d 880, 146 
Tex. 428. 

4435 Tex.—^Klng v. Cron, Civ.App., 
286 S.W.2d 833, error refused no 
reversible error, certiorari denied 
77 S.Ct. 67. 362 U.S. 843, 1 Li.Ed. 
2d 59. 

45. Or.—^Knight v. Hamakar, 64 P. 
257, 669, 88 Or. 164. 

364 


46. Cal.—^Welll v. Danziger, 136 P. 

308, 22 C.A. 688. 

8 C.J. p 1487 note 82. 

Oompllaaos held lasuffllolent 

Typewritten copy of brief submit¬ 
ted in trial court inclosed with letter 
explaining respondents’ inability to 
provide funds for further defense of 
action failed to comply with rules 
of appellate court. 

Mo.—Schott V. Appleton Brewery Co., 
App., 206 S.W.2d 917. 

Defldenoy oorreoted in reply brief 

The district court of appeal would 
not refuse to consider arguments in 
an opening brief for failure to com¬ 
ply with court rules requiring print¬ 
ing of parts of a typewritten record 
or statement of the substance there¬ 
of where the deficiency was corrected 
in the reply brief and the court was 
not inconvenienced thereby. 

Cal.—Sherer v. City of Laguna 
Beach, 67 P.2d 167, 18 C.A.2d 396. 

Form Improper 

Submitting a brief partly printed 
and partly written, with space on 
every page at the conclusion of par¬ 
agraphs and on margins filled with 
closely written lines In horizontal 
and vertical form, was improper 
practice. 

Mo.—^Kansas City Building & Loan 
Ass’n No. 6 v. Harding. App., 58 S. 
W.2d 796. 

Bole held mandatory 

Provision of rule that. In pauper 
appeals, nins legible typewritten 
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printed brief, the furnishing of a typewritten brief 
is not a compliance therewith.^^ jf ij^ef is 
printed in smaller type than is prescribed by rule 
of court, it is not entitled to consideration,^® al¬ 
though a rule of court which provides that the size 
of type for printing briefs shall not be smaller 
than small pica does not prohibit the use of a 
larger type.^® If a typewritten brief is permitted, 
the typewriting must be clear and legible,50 and 
where required the typewriting should be double 
spaced.®^ Also some rules of court prescribe the 
size of the page and the method of binding type¬ 
written abstracts and briefs, and the requirements 
of the rule must be followed.®2 There should be 
a compliance with rules prescribing the number of 
copies of briefs which must be filed.52.6 

Penalty for noncompliance. The penalty imposed 
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for noncompUance with the requircmcntf that the 
brief be printed or typewritten depends upon the 
statutes and rules of court in the particular juris¬ 
diction, and upon the circumstances of the particu¬ 
lar case.®* 

§ 1336. Service 

a. In general 

b. Effect of noncompliance on part of 

plaintiff in error 

a. In General 

There muet be e compliance with a rule of court re¬ 
quiring coplea of the briefe to be terved on the opposite 
party. 

Rules of court which require copies of briefs of 
appellants or plaintiffs in error to be served on the 
opposite party must be complied with.®^ Where 


copies of brief may be filed, is man¬ 
datory. 

N.C.—^Wlshon V Gastonia Weaving 
Co., 17 S.E.2d 509, 220 N.C. 420. 

47. D.C.—Lenoir v. Lenoir, 24 App. 
D.C. 160. 

Wash.—Gile v. Nielsen, 145 P.2d 288, 
20 Wash 2d 1. 

S C.J. p 1437 note 84. 

Zn ZTorth Dakota 

Where respondent has also filed a 
typewritten brief, and where the 
judgment was slightly In excess of 
three hundred dollars, and where re¬ 
spondent did not raise the matter by 
a motion to strike, the motion to 
dismiss an appeal because the brief 
of appellant was typewritten In¬ 
stead of being printed would be de¬ 
nied 

N.D—^Welst V. Farmers’ State Bank 
of Bentley, 163 N.W. 283, 80 N.D. 
648. 

Zn Texas 

(1) The legislature has given per¬ 
mission to attorneys to file typewrit¬ 
ten briefs of any length desired. 

Tex.—Atchison, T & S. P. Ry. Co. v. 

Cade, Clv.App., 264 S.W. 1031, 

(2) Typewritten brief on onion¬ 
skin paper would be considered not¬ 
withstanding use of such paper vio¬ 
lated civil procedure rule requiring 
heavy white paper, in view of re¬ 
cent amendment of rule, but the 
rule would be thereafter strictly en¬ 
forced. 

Tex.—^Adams v. Grogan-Cochran 
Lumber Co., Clv.App., 181 S.W.2d 
682, affirmed McCall v. Grogan- 
Cochran Lumber Co., 186 S.W.2d 
677, 143 Tex. 490. 

(3) Where typewritten briefs of 
any length are filed, they should be 
properly labeled and identified for 
the convenience of the appellate 
court. 

Tex.—Atchison, T. & 8. F. Ry. Co. v. 
Cads, supra—^Hargrove v. Fort 


Worth Elevators Co., Clv.App., 262 
S.W. 868. reversed on other 
grounds. Com.App., 276 S.W. 426. 

(4) Under a prior statute and rule 
a typewritten brief was limited In 
its number of pages to fifteen 
Tex—Johnson v. Mangum, Clv.App., 
227 SW 760—Lopez v. Vela, Civ. 
App., 200 S W. 1111. 

48. Mo—Savage v. Purcell, App., 9 
S W 2d 823. 

3 C J p 14o7 note 86. 

49. S D.—Swenson v. Chrlstopher- 
son. 73 N.W. 96, 10 S.D. 342. 

Vse of capital type in argument 
in brief to a greater extent than oc¬ 
casional use in headlines was im¬ 
proper. 

Iowa —^MePerson v. Argyle Sav. 
Bank of Argyle, 200 N.W. 233, 199 
Iowa 624 

50. Tex.—Matthews V, Foster, Civ. 
App., 238 S.W. 317. 

3 C.J. p 1437 note 87. 

51. Ind.—Studebaker Corporation v. 
Rhoads, 182 N.E. 643, 96 Ind.App. 
543. 

Tex.—Zurich General Accident & 
Liability Ins. Co. v. Wood, Civ. 
App. 27 S.W.2d 838—Green v. 

Shamburger, Clv.App., 243 S.W. 601 
—Peerless Fire Ins. Co. v. Barcus, 
Clv.App., 227 S.W. 868. 
BUmeographed brief 

An appeal should not be dismiss¬ 
ed for failure to comply with a court 
rule requiring typewritten briefs to 
be double spaced, as such rule does 
not apply to a mimeographed brief. 
Ind.—Stevens v. West Side Hard¬ 
ware Store, 189 N.E. 846, 99 Ind. 
App. 166. 

58. N.D.—O’Keefe ▼. Omlie, 117 N. 

W. 353, 17 N.D. 404. 

3 C.J. p 1437 note 88. 

Rules prescribing physical frame¬ 
work see supra 9 1817 b, 
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58.5 Mo.—Schott v. Appleton Brew¬ 
ery Co., App., 206 S.W.2d 917. 

Purpose of rule 

Court rule requiring party on ap¬ 
peal to file twelve copies of printed 
briefs with the record exists for con¬ 
venience of court and for better con¬ 
sideration of the case which printed 
brief in hands of each Judge and 
commissioner tends to afford. 

Ky.—^Kaufman-Straus Co. v. Short, 
223 S.W.2d 367, 811 Ky. 78. 

53. Colo.—^National Ins. Co. v. Acme 
Finance Co., 160 P.2d 366, 113 Colo. 
646. 

Ind —Stevens v. West Side Hardware 
Store, 189 N.E. 846, 99 Ind.App. 
165. 

Mo.—Schott V. Appleton Brewery Co., 
App., 206 S.W.2d 917. 

Tex.—Smith v. Smith, Clv.App., 209 
S.W 682—Hall v. Shoemake, Civ. 
App., 178 S.W. 803. 

S C.J. p 1438 note 89. 

54. Cal.—Peacock t. Levy, 299 P. 
790, 114 C.A. 246. 

Ind.—Gary Rys. Co. v. Kleinknlght, 
36 N E.2d 989, 110 Ind.App. 72. 

Mo—^Anderson v. Kuhs, App., 213 S. 
W 2d 238—Schott v. Appleton 

Brewery Co, App., 205 S.W.2d 917 
—Brownfield v. Social Security 
Commission of Missouri, 166 S.W. 
2d 905, 236 Mo.App. 338. 

3 C J. p 1436 note 60. 

Blading f oroa of rule 

Court rule providing that where 
appellant or plaintiff in error fails 
to comply with rules governing time 
for filing and delivery of copies of 
briefs to respondent or defendant In 
error, the court, when cause is called 
for hearing, will dismiss appeal or 
writ of error, or, at option of re¬ 
spondent or defendant in error, con¬ 
tinue cause at cost of party in fault, 
has practically the binding force 
and effect of a statute. 
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there are several attorneys, timely service on one 
of them will be sufficient,®® and although appellant 
may be required to serve separately each of the op¬ 
posing counsel where they appear to be represent¬ 
ing different appellees and to be conducting their 
cases independently of each other, counsel for ap¬ 
pellant may assume that service on one of several 
opposing counsel is sufficient, in the absence of any 
notice or request for additional briefs.®® 

Depositing copies of briefs in the mail in sealed 
envelopes with postage prepaid addressed to coun¬ 


sel for defendant in error at their proper address 
in ample time for the brief to reach counsel with¬ 
in the time prescribed by rule of court is a suffi¬ 
cient service of the brief,®'^ and a brief coming to 
the court in the usual time and manner will be 
presumed to have been submitted to the opposing 
counsel notwithstanding the statement of the latter 
to the contrary on a petition for rehearing.®® 

Failure to serve a brief in time has been excused 
where it was inadvertently caused by a miscalcula¬ 
tion of the number of days allowed by appellant's 


Mo.—^Mackson v. Metropolitan Life 

Ins. Co., App., 116 S.W.2d 217. 

CompQtation of time of servloe 

(1) Under Rev.Code (1919) 9§ 

8146, 8150, 8163, 6139, except in cases 
where the record has not been set¬ 
tled when the appeal is taken, an ap¬ 
pellant has thirty days from the 
time the appeal is perfected within 
which to serve and transmit his 
brief, and he need not serve and 
transmit it within thirty days of 
service of notice of appeal. 

S.D—Grant County v. Jones. 176 N. 

W. 38, 42 S.D. 489. 

(2) On the denial of a motion to 
dismiss an appeal, the time for serv¬ 
ing the necessary briefs upon the re¬ 
spective parties on appeal will com¬ 
mence to run from the date that the 
opinion denying the motion to dis¬ 
miss was died. 

S.D.—Hlrning v. Timm, 266 N.W. 

372, 63 S.D. 93. 

(3) Where appellee is required to 
file his brief a certain number of 
days after filing of appellant’s brief, 
a rule requiring that appellant file 
with his brief proof of service on 
appellee is intended to allow appel¬ 
lee the full period to prepare his 
brief, and appellant may not reduce 
the time by filing his brief two days 
ahead of time and serving appellee a 
day later. 

Ind.—Indiana Trust & Sav. Bank t. 

Zapp, App., 130 N.S.2d 329. 

(4) Where appeal was transferred 
by division of the supreme court to 
the court en banc, an additional 
brief filed by defendant following 
such transfer, when within forty five 
days of date set for hearing before 
court enp-banc, was not in violation 
of rule requiring brief to be deliver¬ 
ed to plaintiff-appellee forty five 
days before day on which cause is 
set for hearing. 

Mo.—Hall V. Brookshire, 167 S.W.2d 

627. 

Duty of appellaat 

It is appellant's duty to present 
his brief to opposing counsel within 
reasonable time before submission 
of cause. 

Tex.—^National Life A Accident Ins. 


Co. V. Patterson, 94 S.W.2d 189, er¬ 
ror dismissed. 

Effect of local onstom 

Buie requiring attorneys for ap¬ 
pellant to serve opposing party or 
counsel with a copy of appellant’s 
brief is mandatory, and the supreme 
court could not be bound by any lo¬ 
cal custom with respect to the serv¬ 
ice of copies of brief.s If one existed 
Ind.—James C. Curtis & Co. v. Em- 
merllng, 31 N E.2d 986, 218 Ind 
172. 

Buie construed 

Under rule directing that not less 
than nine copies of each brief, two 
of which. If typewritten, shall be 
ribbon copies, shall be filed with the 
clerk together with proof of service 
of a ribbon copy on opposing party 
or counsel, appellant is required to 
serve a copy of his brief on the ap¬ 
pellee within time allowed, whether 
the brief Is printed or typewritten 
Ind.—James C Curtis Co v Eni- 
merling, 31 N E 2d 57, 218 Ind. J72, 
rehearing denied 31 N E 2d 986, 218 
Ind. 172. 

Who are ^^respondents” 

Where a nonsuit motion was 
granted to certain defendants, and 
their codefendants later appealed 
from a Judgment In favor of plain¬ 
tiffs, and plaintiffs were duly served 
with appellant's brief, such service 
was sufficient, and It was not nec¬ 
essary to serve a brief on the former 
defendants in favor of whom a non¬ 
suit had been granted since they 
were not “respondents.'’ 

Cal.—Peacock v. Levy, 299 P. 790, 
114 C.A. 246. 

In North Garolin*, although rule 
28 provides that appellant shall, up¬ 
on delivering a copy of his manu¬ 
script brief to the printer to be 
printed or to the clerk of court to be 
printed or mimeographed, immediate¬ 
ly mall or deliver to appellee’s coun¬ 
sel a carbon typewritten copy there¬ 
of, and that If no typewritten copy 
has been delivered to appellee’s coun¬ 
sel the appeal will be dismissed on 
motion, it has been held an appeal 
will not be dismissed for failure to 
mail or deliver a carbon copy of the 
brief where the manuscript record 
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and brief were received by the clerk 
and mimeographed copies were avail¬ 
able and where no application was 
made by appellee's counsel for a 
copy of the brief, as it was not the 
duty of the clerk to see that a copy 
of appellant’s brief is furnished to 
appellee’s counsel, except upon re¬ 
quest duly made therefor 
NC—Turnage v. Dunn, 144 S E. 521, 
196 N.C 105. 

55. Mo.—Sherman v. Luckhardt, 70 
S W 388, 96 Mo.App. 320 

56. Fla.—Halstead v. Florence Cit¬ 
rus Growers’ Ass’n, 134 So. 618, 101 
Fla. 464. 

57. Mo.—Bakersfield News v. Ozark 
County, 92 S.W.2d 603, 338 Mo. 
619. 

3 C J. p 1436 note 62. 

Deposit la xiLall traasmiBSion 

(1) Respondent’s motion to dis¬ 
miss appeal for failure to serve brief 
at least thirty days before case was 
set for argument in court of appeals 
should be dismissed, in view of affi¬ 
davit disclosing proper mailing es¬ 
pecially where respondent briefed 
case on merits. 

Mo —Morton v. State Social Sec 
Commission, App , 205 S.W.2d 272 

(2) Although a brief was deposit¬ 
ed In the mail on the day that it 
should have been served and it did 
not reach the counsel of appellee un¬ 
til later, it was held to be served and 
transmitted in time. 

S.D —Loveland v. Perrlton, 207 N. 
W. 100, 40 S D. 287. 

(3) Depositing copy of brief In 
United States mail, addressed to op¬ 
posing party or counsel, does not 
constitute service under rule unless 
it is actually received by such oppos¬ 
ing party or counsel within allow¬ 
able time for service. 

Ind.—Coal Operators Caa. Co. v. Ran¬ 
dolph, 122 N.E.2d 737, 125 Ind.App. 
364—Wright v. Hines, 62 N.B.2d 
884, 116 Ind.App. 160—Gary Rys. 
Co. V. Klelnknlght, 86 N.E.2d 939, 
110 Ind.App. 72. 

68. Iowa.—Hall v. Harris, 18 N.W. 
666. 16 N.W. 636, 61 Iowa 600. 
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attorney,®* or where it is shown that the delay was 
due to an accident in the printing office,®* or where 
it was due to a misunderstanding,®! or where the 
failure to serve the brief within the time specified 
was not due to any want of diligence on the part 
of appellant*s counsel.®* 

Objections for failure to serve a brief are waived 
where the cause is duly submitted on behalf of 
the opposite party,®* and where the parties stipu¬ 
late that appellant shall have additional time in 
which to file his brief and fix a date therefor, re¬ 
spondent thereby waives any right to move before 
that date to dismiss on the ground that a copy of 
the statement or transcript has not been served.®^ 

A motion to strike appellee’s brief from the files 
because not served in time will not be decided where 
the court cannot consider appellant’s assignments of 
error on account of their generality.®® 

Duty of respondent to serve first brief. In at 
least one jurisdiction, a rule of court provides that, 
when a new trial has been granted without specify¬ 
ing the grounds therefor, if, before the time for 
filing the transcript, appellant serves on respondent 
a statement alleging error therein, respondent shall 
prepare the original brief and reply brief, if any, 
and respondent the answering brief, service to be 
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made within the times otherwise required for ap¬ 
pellants' and respondents' briefs, respectively.®®*® 
Under some rules of court it is the duty of com¬ 
plainant after a hearing and decree on pleadings 
and proofs to furnish the first brief in the supreme 
court, but where appellant perfects the appeal and 
prints the record the duty rests on appellee to serve 
the first brief, and a motion to dismiss the appeal 
for want of prosecution must be denied.®® 

b. Effect of Noncompliance on Fart of Plaintiff 
in Error 

The effect of noneompllenee on the part of appellant 
with the rule requiring eervice of the appeal brief on the 
opposite party depends on the statutes and court rules 
of the particular Jurisdiction and the cIrcumstances of 
the particular case. 

The effect of a failure to serve a brief on the 
adverse party to the appeal, or on his counsel, varies 
in accordance with the statutory provisions and 
rules of court in the particular jurisdiction, and the 
effect of such a failure also depends, to some ex¬ 
tent, at least, on the facts and circumstances of the 
case. Thus, a failure properly to serve the brief 
may cause the appellate court to refuse to consider 
the brief i®*^ counsel may be subjected to a penalty, 
although it may not be grounds for dismissal;®® 
it may be grounds for dismissal,®* in the discretion 


69. Mo.—Baker v. Independence, 81 
SW 601, 106 MoApp 507. 

60. Mo—Hurley v Kcnnally, 86 S. 
W 367, 186 Mo. 226 

61. Iowa—Finley v. Thorne, 226 N. 
W 103, 209 Iowa 343. 

62. XnablUty to serve appellee’s 
ooiinsel 

Appeal by appellants making: a dll- 
Igrent effort to servo personally re¬ 
spondent’s counsel with a copy of 
the brief which would have been 
served within the time but for coun¬ 
sel’s absence was not dismissible 
for failure to serve the brief thirty 
days before the hearing. 

Mo —Harbison v. Chicago, R. I & P 
Ily Co., 37 SW.2d 609, 327 Mo 
440, 79 A.L..R. 1. 

Where service of brief was teohnlcal- 
ly late 

Where a brief was served upon ap¬ 
pellee Febr. 8, 1926, and it had print¬ 
ed thereon “October term 1926,” in¬ 
stead of “April term 1926,” an ap¬ 
pellee seeks to have the appeal dis¬ 
missed because such brief was not 
served twenty days before the case 
was docketed, such motion to dis¬ 
miss will be denied, for it is merely 
a technical objection, and it does not 
appear that appellee was in any way 
prejudiced. 

Mo.—Jackson v. Renken, App., 283 S. 
W. 729. 

63. Mo.^Willis V. Willis, App., 274 


S.W 2d 621—Morton v State Social 
Sec. Commis.sion, 205 S.W 2d 272. 
Wis—Salschelder v. Ft. Howard, 45 
Wis. 619. 

64. Nev—Hennlngsen v. Tonopah, 
etc., R Co, 104 P. 223, 32 Nev. 61. 

65. Iowa.—Anheuser-Busch Brewing 
Assoc V. Gates, 63 N W. 1076, 88 
Iowa 700—^Anheuser-Busch Brew¬ 
ing Assoc. V. Oxley, 63 NW, 1076, 
88 Iowa 699 

65.5 Mo—Ragsdale v. Young, App., 
216 S.W.2d 614. 

66. Mich.—Pinel v. Plnel, 138 N.W. 
219, 172 Mich 611. 

67. Ala —Dollahlte-Levy Co. v. 

Overton, 147 So. 689, 25 Ala.App. 
421—First Nat. Life Ins. Co. of 
America v. Swindle, 146 So. 173, 26 
Ala App. 289. 

Snpplexueatal brief 
Appellant’s supplemental or reply 
brief, a copy of which was not fur¬ 
nished to appellee’s counsel as re¬ 
quired by supreme court rules, will 
not be considered. 

Ala.—Sovereign Camp, W. O. W., v. 
Ballard, 97 So. 895, 19 Ala.App. 
411, certiorari denied Ex parte 
Ballard, 97 So. 901, 210 Ala. 281. 

68. Ga.—^Mitchell v. Masuey, 64 8. 
E. 276, 132 Ga. 360. 

Neidllnger v. Mobley. 46 S.B.2d 
747, 76 Ga.App. 699—Liberty Mut. 
Ins. Co. V. Thrower, 46 S.E.2d 469. 
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76 GaApp. 271—Liberty Nat. Life 
Ins. Co. V. Parrlmore, 23 S.E 2d 
641, 68 GaApp 623—State Life 

Ins. Co. V. Whitehurst, 21 S.E.2d 
474, 67 GaApp 646—American Ins. 
Co. V Hattaway, 20 S E 2d 406. 194 
Ga. 16—Smith v. Clements, 199 S. 
E. 327, 68 GaApp. 613—Piedmont 
Feed & Grocery Co. v. Georgia 
Feed & Grocery Co, 184 S.E. 899, 
62 GaApp. 847—Goode v. Tuggle, 
183 SE 860, 52 GaApp 610—Fos¬ 
ter v. McLanahan, 180 S E. 144, 61 
Ga App. 269—Public Indemnity Co. 
V. Gormley, 171 S E. 161, 47 Ga. 
App. 639—Jackson v. Smith, 128 S. 
E. 691, 34 Ga.App 138—J. T. Tice 
Co V Evans. 123 S.E 742, 32 Ga. 
App. 385—Hines v. Porter, 106 S.E. 
16, 26 GaApp 178—Marietta Fer¬ 
tilizer Co v. Gary, 96 SE 711, 22 
Ga.App. 604—Barfield Music House 
V. Harris, 92 S.E. 402, 20 GaApp. 
42. 

3 C.J. p 1436 note 68. 

Penalty; oontempt of oonrt 
While the failure to serve the brief 
of counsel for plaintiff in error on 
the counsel for the opposite party as 
required by a rule of the court of 
appeals may subject counsel to pen¬ 
alty for contempt of court, it is not 
ground for dismissal. 

Ga.—Llneberger v. Swain, 111 S.E. 

702, 28 Ga.App. 497. 

69. Idaho.—Johnson v. Bunting 

Tractor Co., 294 P. 628, 60 Idaho 
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of the court,•••* although it may not have tfiis cf- ulation of order of court for filing out of time;^* 
feet if sufficient excuse is shown,where the de- it may result in an affirmance,'^* if the motion there- 
lay has not been prejudicial,^^ or if there is a stip- 


S62—Schram ▼. Agricola, 261 P. 
771, 46 Idaho 294. 

Ind.—James C. Curtis A Co. v. Bm> 
merlina, 81 N.£.2d 57, 218 Ind. 
172. rehearing denied 81 N.E.2d 
986. 218 Ind. 172. 

Indiana Trust & Sav. Bank v. 
Zapp, App.. 130 N.E2d 829—Coal 
Operators Cas. Co. v. Randolph. 122 
NE2d 737, 125 Ind. App. 364— 

Hoover v. Shaffer, 80 N.E.2d 569. 
118 Ind.App. 899—^Wright v. Hines, 
62 N.E.2d 884, 116 Ind App. 150. 
Mo.—^Waters v. Waters, App, 122 S. 
W.2d 96—^Mackson v. Metropolitan 
Life Ins. Co., App, 116 SW.2d 219 
—Mackson v. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 217— 
Thompson v. Clark, App., 107 S.W. 
2d 978—^Moseley v. Victory Life 
Ins. Co. of Topeka, Kan., App., 66 
S.W.2d 1002. 

N.J.—Mestlce v. Board of Adjust¬ 
ment of Borough of Neptune City, 
114 A.2d 270, 36 N.J.Super. 313. 
N.Y.—Kallnowakl v. Joseph T. Ryer- 
son & Son, 198 N.E. 648. 268 N.Y. 
666 . 

Okl.—Ridley v. Petty, 178 P. 689, 72 
Okl. 42—Hulsey v. Jackson, 154 P. 
649. 64 Okl. 742. 

Pa.—Mattco V. Bofonl, 107 A.2d 788, 
177 Pa. Super. 16—^Adellzzl v. 

O’Meara, 49 A.2d 263, 159 Pa.Super. 
661. 

S.C.—Gardner v. Mays, 7 S,E. 71, 26 
SC. 613. 

Tex—Shepard v. Evans, Civ. App., 
194 S W. 483. 

Wyo.—^Woodruff v. Cokeville Light & 
Power Co., 264 P. 704, 38 Wyo. 70 
—Atkins V. Hunsaker, 213 P. 767. 
S9 Wyo. 411—First Nat. Bank of 
Cody V. Stout, 166 P. 46, 24 Wyo. 
106—Edwards v. Pourt, 161 P. 1103, 
23 Wyo. 366. 

8 C.J. p 1437 notes 72, 76, 79. 

Sactrsms oases 

It has been held that an appeal 
will not be dismissed for delay in 
serving the briefs except in extreme 
cases. 

S.D—King V. Waite, 70 N.W. 1056, 
10 S.D. 1. 

Overslglit of oounsel for plaintiff 
in error in falling to request the 
clerk of the court to mall a copy of 
his brief to the opposite party is not 
a sufficient excuse for failure to 
comply with Sup.CtRules, rule 16 
(104 P. xiii), requiring service of 
the brief on the opposite party, and 
the petition In error will be dismiss¬ 
ed. 

Wyo.—^Pord V. Townsend, 143 P. 866, 
22 Wyo. 397, rehearing denied 148 
P. 1199, 22 Wyo. 897, 

Xlglit to require return 

Respondent’s right to a dismissal 
of the appeal is in no way affected 


by a court rule providing that if ap¬ 
pellant shall fail to cause the prop¬ 
er return to be made and filed with 
the clerk within sixty days after the 
appeal is perfected respondent may 
by notice in writing require such 
return to be filed within twenty 
days. 

Minn.—Plymouth Clothing House v. 
Seymour, 77 N.W. 239, 74 Minn. 
425. 

69.5 Wash.—^Hamilton v. Kiona- 
Benton Irr. Dist., 268 P.2d 446, 44 
Wa8h.2d 421. 

70. Tex.—Shepard v. Evans, Civ. 
App. 194 S.W. 483 

Wyo.—Stlrrett v. Stlrrett, 244 P. 

1006, 36 Wyo. 1. 

8 C J. p 1437 note 76. 

Premature filing no excuse for tar¬ 
dy service. 

Ind.—Indiana Trust & Savings Bank 
V. Zapp., App, 130 N.E 2d 329. 

71. Idaho—Fond v. McCrcery, 39 P. 
2d 766, 65 Idaho 114—Harding v. 
Mutual Benefit Health & Accident 
Ass’n, 39 P 2d 306, 56 Idaho 131. 

Mo.—Willis V. Willis, App., 274 S.W. 
2d 621—Morton v. State Social Se¬ 
curity Commission, App., 205 SW. 
2d 272. 

Nev.—Warren v. Wilson, 210 P. 204, 
46 Nev. 272, rehearing denied 210 
P. 997, 46 Nev. 272, and motion de¬ 
nied 212 P 497, 46 Nev. 272. 

Appendix to brief 

Md.—Klein v Dougherty, 87 A.2d 
821, 200 Md. 22. 

Copy served day late 

(1) According to one Missouri ap¬ 
peals case, where appellant’s ab¬ 
stract. statement, and brief were 
served twenty days before the day 
set for the hearing of the case, the 
fact tliat a corrected copy was served 
one day after the time allowed was 
not ground for dismissal of the ap¬ 
peal where it was not shown that re¬ 
spondents were in any way preju¬ 
diced thereby. 

Mo.—Hastings Industrial Co. v. Bax¬ 
ter, 102 S.W. 1076, 126 Mo.App. 
494. 

(2) According to another Missouri 
appeals case, where the brief was 
filed one day late, the court dismiss¬ 
ed the appeal, notwithstanding no 
prejudice was shown, the court in so 
doing stating: "It may be that no 
prejudice or injury resulted from ap¬ 
pellant’s failure to comply with our 
rule in this case; but, if we should 
adopt appellant’s theory, no infrac¬ 
tion of this rule, however flagrant, 
would necessarily result in the dis¬ 
missal of an appeal, but we would be 
required, in every case, to determine 
whether or not failure to comply 
with the rule resulted in harm to 


the opposite party. Such an inter¬ 
pretation of the rule would destroy 
its purpose, and result in confusion 
and delay in the disposition of cases 
in this court." 

Mo.—Taylor v. Heart of America 
Hospital Ass’n, 2 S.W.2d 804, 806, 
222 Mo.App. 17—Pelletier v. Heart 
of America Hospital Ass'n, App., 
2 S.W.2d 805. 

Mere oversight 

An appeal will not be dismissed 
for failure on the part of defendant 
to serve the attorney general in a 
mandamus proceeding with a copy of 
defendant’s brief as required, where 
the brief was properly served before 
the hearing, where the attorney gen¬ 
eral was not inconvenienced, and 
where the delinquency was due to a 
mere oversight. 

Mont.—State v. Eie, 162 P. 164, 63 
Mont. 138 

Slight negHgencs in serving 

That appellant wa.s .slightly neg¬ 
ligent in serving his brief did not 
require a dismissal, provided appel¬ 
lant complied with a requirement 
that he file such brief within a time 
specified. 

ND—Guild V. More, 152 NW. 275, 
30 N.D. 248. 

Statement of law and fact 

Under statute prf)\ Iding for serv¬ 
ice of concise statement of law and 
fact twenty days after perfection of 
appeal from probate court to district 
court, court in its discretion may re¬ 
lieve a party of default by permit¬ 
ting service after the time limited 
has expired, and .should do so where 
mistake and good faith are shown 
Minn—Dahn v. Dahn, 279 N.W. 715, 
203 Minn. 19. 

72. Okl —McGhee v Atterberry, 128 
P. 1096, 36 Okl. 320 

73. Mo.—Caldwell v St Louis Pub¬ 
lic Service Co . 275 S W 2d 288 

S.D.—Richards v. Flncke, 197 N.W. 
889, 47 S.D. 276. 

Case nibmittsd on papers filed 

Under a rule requiring appellant 
to serve copies of his brief on the 
attorney for appellee thirty days be¬ 
fore the date when the case is as¬ 
signed for hearing, and providing 
that on failure so to do the party 
not in default may have a continu¬ 
ance or have the case submitted on 
the papers filed at the time of de¬ 
fault, where appellant from a judg¬ 
ment at law fails to serve copies of 
his argument until within two weeks 
of the time when the appeal was set 
for hearing, and appellee asks that 
the appeal be submitted on the pa¬ 
pers on file when the default occur¬ 
red, the judgment below, If it is a 
law action, must be affirmed, in m 
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for is timely madc;^* or it may be grounds for a 
postponement'^ 5 or for denying allowance of costs 
for printing the brief.^B.B Likewise, a failure to 
serve an amendment within the prescribed time may 
be grounds for striking it.*^® 


APPEAL & EBItOB §§1336-^1337 

The service of appellant’s brief before service 
of the abstract of record may not be a jurisdiction¬ 
al failure and consequently may not be ground for 
dismissal of the appealJ^ 


E. FILING OF BRIEFS 


§ 1337. In Lower Court 

Thera must be a compliance with a court rule or stat¬ 
ute requiring a brief to be filed in the trial court. 

Where a rule of court requires briefs to be 
filed in the trial court, they cannot be considered 
if not so filed,at least in the absence of any prop¬ 
er excuse'^® or stipulation to the effect that such a 
requirement has been waived.^® The clerk of the 


appellate court is not under a duty to notify appel¬ 
lant to file such briefs.®! It has been held, how¬ 
ever, that failure to file a brief in the trial court 
is not ground for dismissal of the appeal where a 
copy of the brief is served seasonably on counsel 
of the other party,®2 or where appellant's brief is 
filed in the appellate court in such a reasonable time 
as will give the opposing counsel time to prepare 
and file his reply brief.®® Appellant's brief will 


state where exceptions in law actions 
not argfued are waived. 

Iowa.—Harrlnffton v Hublnger, 83 
N.W. 812, 112 Iowa 90. 

Motion to affirm will not be bus- 
tained merely for failure of appel¬ 
lant to serve briefs on opponing 
counsel 

Ohio —Wiley ▼. Shea, App , 84 N E 
2d 708. 

Affirmance refnaed 

Notwithstanding: rule of practice 
requiring that, unless otherwise or¬ 
dered, appellant's brief must be 
served within twenty days after fil¬ 
ing of record on appeal, where ap¬ 
peal appeared to bo meritorious, 
judgment of trial court was not af¬ 
firmed for appellant’s failure to serve 
brief until nearly five months after 
filing of record 

Idaho—O’Connell v. Ivankovich, 111 
P 2d 888, 62 Idaho 328. 

74. Motion made after BnbmlBsion 
Failure of appellant to serve his 

argument within the lime required 
by the rules of court is not Juris¬ 
dictional, and a motion for affirm¬ 
ance for noncompliance with the rule 
should be made before the original 
submission, and the motion cannot 
be considered when filed with the pe¬ 
tition for rehearing after the opin¬ 
ion has been handed down subse¬ 
quently to the original submission. 
Iowa—Salinger v. Western Union 
Tel. Co., 126 N.W. 862, 147 Iowa 
484. 

75. N.T.—-In re Haase, 91 N Y.S. 
373, 101 AppDlv. 336. 

75.6 Idaho.—O’Connell v. Ivanko- 
vtch, 111 P.2d 888, 62 Idaho 328. 

78. Iowa.—Floyd & Newland v. Ser- 
enado Mfg. Co., 198 N.W. 681, 196 
Iowa 6. 

77. Wash.—Heroux v. Phare, 210 P. 
2d 1021, 86 Wash.2d 218—Goenen 
V. Department of I^abor and In¬ 
dustries. 47 P.2d 991, 182 Wash. 469 
6 C.J.S.—24 


—Howe v Whitman County, 206 
P. 968, 120 Wash. 247. reheard 212 
P. 164, 120 Wash. 247. 

78. T(‘X —Judd V. Wyche, Civ.App., 
80 S W 2d 808. 

3 C J. p 1438 note 90. 

Insufficient compliance 

In Texas, where appellant present¬ 
ed a folded paper not indorsed to the 
clerk of the county court for the flic 
mark on January 27 but took it awav 
and did not return it to the clerk’s 
office until March 25, notice being 
given appellee on March 26, the case 
being set for hearing April 6, there 
was not a sufficient compliance with 
the statute requiring the filing of 
the brief In the trial court, and since 
the appellee is injured by such non- 
compliance a motion to dismiss the 
appeal will be sustained. 

Tex—Harwood-Barley Mfg. Co. v 
McCulloch, Civ App, 188 S.W. 263. 

Premature filing of brief 

The fact that appellant’s opening 
brief was filed before the giving of 
notice to settle the proposed state¬ 
ment of facts is no ground for dis¬ 
missal. 

Wash—Flodlng v. Denholm, 82 P. 
738, 40 Wash. 463. 

Mandatory and directory provisions 

(1) The statute providing for fil¬ 
ing of briefs in the trial, as well as 
in the appellate court in cases taken 
to the appellate court is merely di¬ 
rectory and not mandatory. 

Tox.—Westchester Fire Ins. Co. v. 
Burns, Civ.App., 83 S.W. 2d 814, 
error dismissed—^McHard v. Nona 
Mills Co., Clv.App., 35 S.W.2d 1108. 

(2) But Dlst. & County CtRules, 
rule 102, requiring that appellant’s 
brief be filed in the trial court, is 
mandatory in the absence of waiver 
Tex.—Judd V. Wyche, Civ.App., 80 

SW.2d 808. 

79. Tex.—Hensley v. Pena, Civ.App., 
190 S.W. 247. 
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Transcript filed too early no excuse 

Where the briefs were filed long 
after the notice of submission, and 
only four days prior to hearing, they 
were filed too late, and it was no ex¬ 
cuse that the transcript had been 
filed earlier than desired by counsel, 
since if this prevented filing in the 
lower court as required by Rev.St. 
art 2115, the brief might have been 
filed in the appellnte court 
Tex—Garcia v. Richer, Civ.App., 269 
S.W. 268. 

80. Tex—Texas & P. Ry. Co. v 
Cave, Civ.App., 173 SW 988, 1201, 
certified questions answered 248 S. 
W. 23, 112 Tex 437. 

General custom held not to override 
rule 

A general custom existing in the 
county of trial to file transcripts 
on appeal without having first filed 
briefs in the lower court, cannot of 
itself be allowed, in the absence of 
waiver or agreement to the contrary, 
to govern Rev St art 2116, requiring 
briefs to be filed In the lower court 
not less than five days before the 
time of filing transcript In the court 
of civil appeals, 

Tex.—Reilly v. Hanagan. Civ.App., 
226 S.W. 797, error refused. 

81. Tex—Dillard v. W R Kyser & 
Co, Civ App, 249 S W. 888. 

82. Tex.—Crenshaw v. Hempel, Civ 
App., 130 S.W. 731. 

83. Tex.—Gerneth v. GalbraiLh-Fox- 
worth Lumber Co, 300 S.W. 17, 117 
Tex. 206. 

Palacios V. Hernandez, Civ.App., 
277 S.W. 713. 

Under amended statute 

Appellant's brief would not be 
stricken on ground that it was not 
filed In trial court, since amendment 
to statute implies that appellant who 
files brief In court of civil appeals 
thirty days from date of notice of 
submission of cause has fully com¬ 
plied with all requirements as far 
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not be stricken because a copy thereof was not sea¬ 
sonably filed in the trial court, where it does not 
appear that appellee was injured or prejudiced by 
such irregularity;®^ but the burden of showing that 
no injury can result to defendant in error from 
such failure to comply with the statute is upon 
plaintiff in error.®® 


§ 1338. In Appellate Court 

The briefs of the parties flenerally must be filed In the 
appellate court within the time prescribed by statute or 
rule of court. 

The time within which briefs are to be filed in 
the appellate court is very generally prescribed by 
statutes or rules of court, which should be complied 
with.®® Such statutes and rules confer rights which 


as flllng of brief Is concerned and 
that appellee has so complied when 
he flies his brief at least flve days 
before date set for submission. 
Tex.—Ware v. Sloan, Civ.App., 94 S. 

W.2d 207, error dismissed. 

Si. Tex.—First Nat, Bank v. Mc¬ 
Clellan, Civ.App., 105 S.W.2d 394— 
Westchester Fire Ins. Co. v. Bums, 
Civ.App., 83 S.W.2d 814, error dis¬ 
missed—Howell V. Rosser, Civ. 
App, 81 S.W.2d 1100, error re¬ 
fused—Otis Elevator Co. v. Cam¬ 
eron, Civ.App., 205 S.W. 852, er¬ 
ror refused. 

85. Appellant*! duty of ahowinff no 

Injnxy 

Where plaintiff in error failed to 
file briefs in the lower court, and did 
not, in answer to the motion, proffer 
to file any briefs, or avow any inten¬ 
tion that he ever would, the writ will 
be dismissed on defendant in error's 
motion, pursuant to Ct. of Civ.App. 
Rules, rule 39 (142 S.W. xiii), no ex¬ 
cuse having been offered for such 
failure to comply with the statute, 
and the burden of showing that no 
Inlury can result to defendant in er¬ 
ror being on plaintiff in error. 

Tex—Reilly v. Hanagan, Civ.App., 
225 S.W. 797, error refused. 

86. Tex.—Jaerger v. Cullen, Civ. 
App., 183 S.W.2d 584—Pearlstone- 
Ash Grocery Co. v. Rembert Nat. 
Bank of Longview, Civ.App., 135 
S W.2d 669, error refused—Na¬ 
tional Life & Accident Ins. Co, v. 
I'atterson, Civ.App., 94 S.W.2d 189 
error dismissed—Johnson v. Town 
of Refugio, Civ.App., 66 S.W 2d 674. 

3 C.J. p 1438 note 92. 

After denial of a motion to dismiss 
an appeal from an order overruling i 
a motion for a new trial, the time 
for filing the briefs by the respective 
parties on appeal will begin to run 
from the date of the filing of the 
opinion denying the motion. 

Colo.—Johnson v. George, 200 P.2d 
931, 119 Colo. 163. 

S B —Hirning v. Timm, 256 N.W. 

372, 63 S.D. 03. 

Amioos onrin brief 
Court rule governing briefs for ap¬ 
pellant and appellee Is applicable to 
amicus curiae briefs, and they can¬ 
not be filed except in compliance 
with that rule as to time, except by 
written agreement of counsel, filed 
with clerk. 

Miss.—Burnside y. Burnside, 86 So. 
2d 833. 


Appeal changed to other district 

Where appellant's attorney had no 
knowledge of the transfer of his case 
to a different appellate district, ap¬ 
pellant had a right to send his brief 
to the original appellate district 
court, and the time of its arrival 
there may be taken as the time to be 
considered in measuring its default, 
if any. 

Cal —Pretzer v. California Transit 
Co., 283 P. 361, 102 C.A. 630. 

llnty of court 

It is the duty of the supreme court 
to lead the way toward final elimina¬ 
tion of failure of a party to file his 
brief within time required by court 
rules. 

Mich.—Olson v. City of Detroit, 76 
N.W 2d 74. 344 Mich. 679. 
ruing held timely 

Ind —Indiana Service Corp. v. Town 
of Flora. 31 N.E 2d 1015, 218 Ind. 
208. 

Tex—Smith v Anderson, Civ App, 
92 SW 2d 1061. 

Intervener 

Where Interveners* claim was ad¬ 
verse to both original contending 
parties, and interveners filed no mo¬ 
tion for new trial, gave no notice of 
appeal, and filed no appeal bond, "ap¬ 
pearance and brief" filed by inter¬ 
veners nearly two years after rendi¬ 
tion of Judgment against them was 
stricken on motion. 

Tex.—Chandler v. Stewart, Civ App., 
90 S.W.2d 690, error dismissed. 
Next term 

Where a cause is docketed too late 
to be heard at the term on appeal, 
the brief need not be filed until the 
fixed period before call for hearing 
at the next term. 

N.C.—McLean v. McDonald, 95 S.B. 

769, 176 N.C. 418. 

Purpose of rule 

Purpose of rule of supreme court 
requiring briefs to be filed with the 
court at least twenty-four hours be¬ 
fore the case has been placed on 
call is to enable intelligent prepara¬ 
tion by court and counsel for thor¬ 
ough grasp and consideration of 
forthcoming oral argument, and to 
aid the court in contemplative con¬ 
ference on the case immediately 
thereafter. 

Mich.—Olson V. City of Detroit, 76 
N.W.2d 74, 344 Mich. 679. 

Seudlag to ludlvidual judges 
It is not proper to send briefs 
with request for a further consid- 
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eratlon of a case to the individual 
Judges of the supreme court sitting 
in a case without being properly 
filed, as all matters before the court 
are public and open for examination. 
Wyo.—Tibbals v. Graham, 66 P.2d 
1048, 61 Wyo. 360. 

Bhortenlug time 

On a proper showing the appellate 
court may shorten the time for filing 
briefs. 

Wyo—In re Greybull Valley Irr. 

Dlst., 62 P.2d 410, 48 Wyo. 623. 
Abridging time for filing briefs see 
infra S 1341. 

Time to file not indefinitely extend¬ 
ed 

A supreme court rule providing 
that, if the settled record has not 
I been completed at the time of notice 
of appeal, appellant shall, within 
thirty days after the completion of 
the settled record, serve and file his 
briefs docs not extend the time in¬ 
definitely, or at all beyond the time 
actually necessary to settle a record 
by prompt and vigorous action. 
S.D.—State v. Hackett, 197 NW. 787, 
47 S.D. 271—Wederath v. Gigg, 197 
NW. 786, 47 S.D. 280. 

In Alabama 

Appeals from a decree sustaining 
or overruling a demurrer to a bill in 
equity which have preferred statu.s 
undfr Code Title 7, S 765, are ex¬ 
empted by Supreme Court Rule 47 
from the application of Rule 12, and 
therefore in such cases appellant’s 
brief Is not required to be filed with¬ 
in thirty days after filing of tran¬ 
script. 

Ala—Terry v. State ex rel. Pettus, 
85 So.2d 449, 264 Ala. 133. 

Xu Delaware an appellant is not 
required to file the copies of the rec¬ 
ord and briefs of counsel with the 
clerk of the supreme court until the 
transcript of the record has been 
transmitted by the register of the 
court below. 

Del.—Lofland v. Cahall, 116 A. 468, 
13 Del.Ch. 370. 

In Indiana 

(1) Rule of court governing filing 
of briefs on appeal does not limit the 
time within which appellant’s brief 
in answer to a motion to dismiss the 
appeal may be filed, but such a brief 
should be filed within a reasonable 
time. 

Ind—Public Service Commission v. 
Indiana Bell Tel. Co., 108 N.E.2d 
889, 232 Ind. 882. 
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may be enforced by the litigants,®*^ and there should 
be a strict compliance with them.®8 They are not 
adopted alone in the interest and for the convenience 
of parties, but their object is largely to secure the 
regular and orderly disposition of business in the 
court, and to facilitate its reasonable dispatch.®® 
These rules are binding on appellee as well as on 
appellant.®® 
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A motion to dismiss an appeal by appellee has 
been held to toll the limitations on filing a brief 
on the merits by appellee.®^ 

Where appellant’s argument, although filed in 
time, was filed out of regular order, but no preju¬ 
dice resulted, it was held that the appeal would not 
be stricken.®® 


(2) Where appellant filed his brief 
before the time required but did not 
serve a copy on appellee at or be¬ 
fore such time, appellant would not 
be permitted thereby to shorten the 
time allowed appellee to prepare his 
brief. 

Ind —Indiana Trust & Sav. Bank Y. 
Zapp, App., 130 NK2d 329. 

(3) Since it is the purpose of the 
rule with respect to the filing* of 
briefs on appeal from interlocutory 
Judgments that such appeals bo dis¬ 
posed of as speedily as possible, the 
rule should be more strictly applied 
to such appeals than to those from 
final Judgments, and the provision 
that briefs on interlocutory appeals 
must be filed within ten days after 
submission is not open to construc¬ 
tion. 

Ind.—Local Union No 403 v. Deme- 
trakopoulos, 19 NE.2d 466, 215 Ind. 
453 

(4) Supreme court In construing 
court rule relating to the filing of 
briefs must take into account the 
former practice with respect to mat¬ 
ters with which it deals and what 
was apparently intended to be ac¬ 
complished by its adoption. 

Ind.—James C. Curtis & Co. v Em- 
merling, 31 NE 2d 57. 218 Ind 172, 
rehearing denied 31 N.E 2d 98G, 218 
Ind 172. 

(5) Within a statute providing 
that an appeal in term shall be re¬ 
garded as submitted for decision at 
a certain time after the perfecting 
thereof, “unless otherwise ordered by 
the court,” the clerk of the supreme 
court having at a date subsequent 
to such period noted the submission 
as of that date, and based thereon, 
mailed notices to the parties of the 
submission, pursuant to Sup Ct. 
Rules, rule 18 (27 N.E. vl), submis¬ 
sion will be deemed ordered by the 
court, through the clerk, as of that 
date, so that the “60 days after sub¬ 
mission,” within which Sup.CtRules, 
rule 21 requires appellant's brief to 
be filed, runs therefrom. 

Ind.—City of Princeton v. Williams, 
128 N.E. 601, 190 Ind. 281, re¬ 
hearing denied ISO N.E. 122, 190 
Ind. 281. 

X& Nevada, where, on appeal from 
an order denying change of venue, 
respondent Invoked CtRules, rule 23 


(154 P. x), and filed the notice pro¬ 
vided, rule 11 (154 P. lx), providing 
that appellant shall within fifteen 
days after filing the transcript serve 
and file his brief, was superseded, 
and appellant must file his brief 
within the time fixed by rule 23. 
Nev.—Page v. Walser, 187 P. 509, 43 

Nev. 422. 

Zn New Mexico Sup.Ct.Rules, rule 
13 subd 4 (133 P. x), requiring that 
appellant file his brief within thirty 
days after filing of the transcript, is 
violative of L.1907. c 67 § 21, which 
does not require appellant to file his 
assignments of error until on or be¬ 
fore the return day, which day, under 
§ 20 of such chapter, as amended by 
L 1909, c. 120, is one hundred thirty 
days after allowance of the appeal, 
and where an appeal has been er¬ 
roneously dismissed thereunder, it 
will be reinstated 

NM-—Crichton v. Storz, 142 P. 1126, 

19 NM. 322. 

In South Dakota 

(1) Time for filing brief is com¬ 
puted from the time when appeal is 
effected 

S D.—I’eterson v Great Am Ins. Co., 

47 NW2d 284, 73 S D 689. 

(2) Court rule held not to require 
the filing of appellant's brief In thir¬ 
ty days after notice of the appeal 
but that it bo filed thirty days after 
the taking of an appeal. 

S.D—Loveland v Perriton, 207 N.W. 

100, 49 S.D. 287. 

(3) Judgment granting a peremp¬ 
tory writ of mandamus based on afla- 
davits, and not followed by motion 
for new trial, was not a part of the 
Judgment roll until the record was 
settled, so that appeal would not 
bo dismissed for failure to file briefs, 
where thirty days from date of set¬ 
tlement of the record had not 
elapsed. 

S.D.—-Anderson v, Bruflat, 165 N.W. 

538, 39 S.D. 555. 

87. Tex.—Gray v. Texas Ice Co., 

Clv.App., 16 S.W.2d 664. 

3 C.J. p 1438 note 93. 

Appellee has valuable right to have 
case heard and disposed of in its 
regular order, which may not be 
taken away by appellant's failure to 
meet statutory requirements, and 
rules of procedure promulgated 
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thereunder, relating to time of filing 
of briefs. 

Tex.—Graves v. Connecticut General 
Life Ins. Co , Civ.App., 104 S.W.2d 
121, error dismissed. 

88. Pla—Halstead v. Florence Cit¬ 
rus Growers’ Ass’n, 134 So. 618, 101 
Fla. 464. 

Tex—Gray v. Kaliski, Civ.App, 8 S. 
W2d 203. 

Briefs filed In time 

(1) Where the supreme court ex¬ 
tended the time for filing appellant's 
brief to and including February 12, 
on which date appellant filed its 
brief, showing service of a copy on 
February 11, the brief was filed In 
time. 

Or.—White v. East Side Mill & Lum¬ 
ber Co., 165 P. 364, 81 Or. 107. 

(2) Where the record was short 
and plaintiff in error's brief present¬ 
ed a simple question whether prop¬ 
erty on a certain date was communi¬ 
ty property, the filing of plaintiff in 
error's brief in the appellate court 
fourteen days before submission was 
held to give defendant reasonable 
time for preparation of a reply brief. 
Tex —Rogers v. James, Civ App., 84 

SW.2d 898. 

(3) Where appellants took briefs 
to State Capitol at about 9 o’clock P. 
M on last day for filing, and gave 
them to night watchman who Im¬ 
mediately put them In office of clerk 
of appellate court, briefs were timely 
“filed” and appeal was not subject 
to dismissal, since time for filing did 
not expire until midnight. 

Ind—Elliott V Gardner, 46 N.E.2d 
702, 113 Ind App 47. 

89. Tex—National I^lfc & Accident 
Ins. Co V. Patterson, Civ.App., 94 
S W 2d 189, error dismissed. 

Wyo —Robertson v. Shorrow, 69 P. 
1, 10 Wyo 368, 371. 

90. Ohio —Pratt v Walworth, 59 N 
E 895, 64 Ohio St. 123. 

Tex —El Paso Electric R. Co. v. 

Boer, Civ App, 108 SW. 199. 

3 C.J. p 1438 note 95. 

91. Ind.—Truscon Steel Co. v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, App., 168 N.E. 61. 

N M.—State v. City of Albuquerque, 
234 P. 1012, 80 N.M. 424. 

92. Iowa.—Craig v. Craig’s Estate, 
149 N.W. 464, 167 Iowa 840. 
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Under some statutes and rules, appellee is not 
required to notify appellant that his brief has been 
filed, and so, at least in the absence of injury to ap¬ 
pellant or a request on his part to postpone sub¬ 
mission of the case, the brief will not be stricken.^^ 

Duty or privilege of respondent to file first brief. 
Where under rule of court the respondent is re¬ 
quired, under certain circumstances, to serve the 
first brief, as discussed supra § 1336, it is his duty 
to file the first brief.®^-® Where an appellee who 
has the burden of proof may file the first brief 
unless he waives the right by failing to file before 
a specified time, a brief filed by appellant before a 
brief is timely filed by appellee may be stricken.^^.io 


§ 1339 . Effect of Failure to File in Time 

a. Default of appellant or plaintiff in er- 

ror 

b. Default of appellee or defendant in 

error 

a. Default of Appellant or Plaintiff in Error 

The effect of the failure of the appellant or the plain¬ 
tiff In error to file a brief within the time required la de¬ 
termined by the governing atatute or rule of court. 

The effect of a failure to file a brief within the 
time limited depends on the statutes and rules of 
court of the particular jurisdiction, and also, to 
some extent, upon the circumstances of the case. 
Accordingly, a failure to file brief timely may war¬ 
rant a dismissal,^^ or as it has been also held 


93. Tex.—^Houston & T. C. R. Co. v. 
Derden, Civ.App.. 194 S.W. 489. 

93.5 Mo.—Ragsdale v. Young. App.. 
216 S.W.2d 614. 

93.10 Iowa.—Cakerlce v. Reiss, 297 
N.W, 305, 230 Iowa 169. 

94. Cal.—Clinton v. Shaw, 136 P.2d 
172, 67 C.A 2d 630—McLeod v. Mc¬ 
Mahon, 82 P 2d 197, 28 C.A.2d 262— 
McKenzie v. Sante Fe Trail Stages, 
78 P.2d 435, 25 CA.2d 674—Isett 

V. Frees, 77 P.2d 873. 26 C.A.2d 
466—Bank of America v. Shish- 
manian, 46 P.2d 993, 8 CA.2d 100— 
Nelt V. Wright, 41 P.2d 214, 4 C.A. 
2d 601—Pirrone v. Prlckett, 18 P. 
2d 372, 129 C.A. 266—Bourne v. 
Root, 4 P2d 264. 117 C.A. 618— 
Gilbert v. U. S. Fidelity & Guar¬ 
anty Co., 274 P. 1023, 97 C.A. 42— 
Pierce v. Employer’s Indemnity 
Exch., 164 P. 403. 33 C.A. 98. 

Ill.—Christensen v. Blinstrup, 1 N.E. 

2d 273, 284 Ill.App. 163. 

Ind.—Parfenoff v. Kozlowski, 31 N.E. 
2d 206. 218 Ind. 164. 

Union School Township of Jas¬ 
per County V. Brown, 120 N.E. 393, 
68 lnd.App. 819. 

La.—Benedict v. Stulb, 89 So.2d 768, 
230 La. 996—White v. Sharp, 67 
So.2d 898, 220 La. 928. 

Pharis V. Jowers, App., 85 So.2d 
889. 

Mich.—Olson v. City of Detroit, 76 
N.W.2d 74. 344 Mich. 679. 

Minn.—In re Hauge’s Estate, 17 N. 

W. 2d 306, 219 Minn. 192—Schned- 
ler V. Warren, 1 N.W.2d 418. 211 
Minn. 618. 

N.J.—Butler v. Sweltzer, 186 A. 883, 
103 N.J.Law 483. 

N.M.—State v. Popp, 6 P.2d 200, 36 
N M. 668—Sante F^ Water & Light 
Co. Y. Santa FO County, 224 P. 
402. 29 N.M. 588. 

N.C.—Wolfe V. Galloway, 190 S.B. 
213, 211 N.C. 361—Theiling v. Wil¬ 
son, 167 S.B. 82, 208 N.C. 809. 
Ohio.—^Dean v. Dean, App., 69 N.E. 2d 
646, second case. 

Okl.—Home Royalty Ass'n v. Gray, 


12 P.2d 608, 168 Okl. 29—Gelster 
V. Foster. 339 P. 670, 113 Okl. 
117—Jones v. Burrow, 288 P. 417, 
113 Okl. 77—Simmer v. Gray, 218 
P. 1067, 92 Okl. 235—Schneider v. 
Fenton, 218 P. 1067. 92 Okl. 286— 
Twine v. Maehl, 218 P. 1066, 96 
Okl 206—In re Betsey's Estate, 216 
P. 1063. 90 OkL 82—Dawson v. 
Arbuthnot, 199 P. 218, 82 Okl. 194— 
Cantwell v. Patterson. 174 P. 754, 
71 Okl. 1—McNulty v. Oklahoma 
Union Traction Co., 151 P 1073. 
61 Okl. 396—Board of Com’rs of 
Tulsa County v. Breckinridge, 140 
P. 1147, 42 Okl 206—Board of 
Com’rs of Tulsa County v. Cline, 
140 P. 1147, 42 Okl. 204. 

Or.—Currin v. Crown-Willamette Pa¬ 
per Co., 180 P. 106. 92 Or. 161. 

Pa.—Donlnelll v. Unemployment 
Compensation Bd. of Review, 82 
A.2d 614, 169 Pa.Super. 117 
Tenn—State ex rel. Pennington v. 
Bailey, 266 S.W.2d 882, 196 Tenn. 
285. 

Tex —Hall v. Southern States Life 
Ins Co., ClvApp, 251 SW.2d 961— 
United County Mut Fire Ins. Co. v. 
Talley, Civ.App, 240 S.W.2d 466 
—Dixieland Petroleum Corp. v. 
Brown, Civ.App., 216 S.W.2d 236— 
Aldridge v. Clinton Park Develop¬ 
ment Co„ CivApp., 187 S.W.2d 
255—Jaeger v. Cullen, Civ.App., 183 
S.W.2d 584—^Anderson v. Wheeler, 
148 S.W,2d 210, Civ.App., error dis¬ 
missed, Judgment correct—Gon¬ 
zales V. John F. Grant Lumber Co., 
CivApp., 108 S.W.2d 1068—West¬ 
ern Union Telegraph Co. v. Martin, 
Civ.App, 102 S.W.2d 816, error dis¬ 
missed—Kaiser v. Hutcheson, Civ. 
App., 101 S.W.2d 691—Yuba Oil Co. 
V. Williams, Civ.App., 60 S.W.2d 
416—McHard v. Nona Mills Co., 
Civ.App., 35 S.W.2d 1108—Gray v. 
Kallski, Ciy.App., 8 S.W.2d 203— 
Hidalgo Water Control & Improve¬ 
ment Diet. No. 1 V. Goodwin, Civ. 
App., 6 S.W.2d 231—Yardley v. 
Houston Oil Co. of Texas. Civ.App.. 
288 S.W. 861—Miller v. Banks, Civ. 
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App., 276 S.W. 768—^Wood v. Camp¬ 
bell Lumber Co., Civ App., 273 S. 
W. 893—Burton v. Waggoner, Civ. 
App., 273 S.W. 648—Smith v. 
Spearman, Clv.App., 249 S.W. 262— 
Mandry v. Brown Cracker & Candy 
Co., Clv.App., 248 S.W. 1095— 
Searle v. San Antonio Hotel Co.. 
Clv.App., 244 S.W. 671—Moncrief 
V. Southard, Civ.App., 228 SW. 
1119—Forbes v. Cannon, Clv.App, 
224 S.W. 944—Missouri. K. & T. 
Ry. Co. of Texas v. Jefferson, Cl\ 
App., 201 S.W. 211, dismissed for 
want of Jurisdiction—Sheppard v. 
Evans, Civ.App., 194 SW 4 83— 
Aldcrete v. Mosley, Civ.App, 189 
S.W. 1083—Anderson v. Inceda 
Laundry & Dye Works, Civ.App, 
167 S.W. 33—^Hamilton v. McLane, 
CivApp., 147 S.W. 284—Long- 
botham v. Abercrombie, 114 SW 
428, 62 Tex.ClvApp. 426—Bowden 
V. Patterson, Clv.App., 108 S.W 
177. 

Utah.—Howard v. National Copper 
Bank, 16 P 2d 712, 81 Utah 13 
Wyo.—State v. Bramblette, 296 P 
800, 42 Wyo. 406—Inman v. City 
of Cheyenne, 275 P. 116, 40 Wyo 
106—Nelson v. Sunset Oil Co, 254 
P. 127, 36 Wyo. 245—Atkina v 

Hunsaker, 213 P. 767, 29 Wyo. 
411—“W” Sheep Co. v. Pine Dome 
Oil Co., 210 P. 389, 29 Wyo. 69— 
Budd V Roy, 181 P. 140, 26 Wyo. 
210—First Nat. Bank of Cody v. 
Stout, 166 P. 46, 24 Wyo 106— 
Edwards v. Fourt, 161 P. 1103, 23 
Wyo. 866. 

8 C.J. p 1438 note 98, p 1440 notes 19, 
26, 33. 

Effect of failure to file briefs see 
supra 8 1314. 

Appeal from an laterloontory order 

Ind.—Local Union No. 403 v. Deme- 
trakopoulos, 19 N.E.2d 466, 215 Ind 
452. 

After ease relAstated 

Where an appeal was filed May 11, 
1916t and dismissed April 16, 1916, 
but reinstated April 27, 1916, and set 
for oral argument Sept. 7, 1916, and 
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of the judgment,®® oil the theory that the appeal 


it may justify a striking of the briefs,®® a re¬ 
fusal to consider the brief,®®-® or an affirmance 


continued by agreement until Oct 2. 
1016, and counsel does not appear 
and no briefs have been filed, the 
appeal will be dismissed. 

Okl.—Hagel v. Griffin. 161 P. 175, 61 
Okl. 254. 

Oanae aot properly docketed 

The failure of appellant to file his 
t>rief twenty days before the date set 
for the hearing on appeal, as re- 
•quired by rule 8 of the Court of Ap¬ 
peals (164 S.W. vll), does not war- 
Tant dismissal, where the cause was 
not properly docketed because appel¬ 
lee had never been summoned. 

Ky.—Doherty v. First Nat. Bank. 

170 S.W. 602, 166 Ky. 650. 

‘Tims to fils aaswerlBg brief not ade¬ 
quate 

In an appeal Involving many ques¬ 
tions raised and discussed in the 
brief, where appellant presented a 
•copy of the brief, to be thereafter 
printed, to appellee at a time when 
he would have only eleven days to 
prepare a reply brief, the appellate 
•court will not controvert appellee's 
sworn statement that they did not 
have sufficient time to reply to ap¬ 
pellant’s brief, where to do so would 
require an independent Investigation 
•of the case, without the aid of ap¬ 
pellee's brief, and the appeal will 
be dismissed. 

Tex.—Lovenskiold v. Casas, Civ App., 
229 S W 888, dismissed for want 
of jurisdiction. 

Where neither appellant nor appellee 
files brief la time 

Where the rules provided that, If 
appellant has failed to prepare his 
case for submission, appellee may, 
before the call of the case, file in 
the appellate court a brief on which 
the court may affirm the Judgment, 
upon the failure of appellant to file 
a brief and of appellee to file a brief 
before submission of the case, an 
appeal will be dismissed for want of 
prosecution, where no fundamental 
error is apparent. 

Tex.—Southwestern Oil & Gas Co. v. 
Denny, Civ App., 187 S.W. 973. 

Zn lilssonri, under Hev.St.l909, 8S 
2047-2049, and Ct. of App Rules, 
rules 15, 18 (169 S W. xxl, xxii), the 
court may not affirm the judgment 
for failure of appellant to serve and 
file briefs in time, but may only dis¬ 
miss the appeal. 

Mo —Arkan.^as Valley Trust Co. v. 
Corbin, 179 S.W. 484, 192 Mo.App. 
163, certified 187 S.W. 1199, 192 
Mo.App. 153. 

95* Tex.—Rothchild v. Turner, Civ. 
App., 188 S W.2d 611—Western Un¬ 
ion Telegraph Co. v. Fine, Civ. 
App., 97 S W.2d 748-—Stripling v. 
Spivey, Civ.App., 57 S.W.2d 178— 
Frans v. Kneese, Civ.App, 38 SW. 
2d 651—^Albaugh-Wright Dumber 


Co. V. Henderson, Civ.App., 88 S. 
W.2d 228—Gonzales v. Great Amer¬ 
ican Casualty Co., Civ.App., 82 S. 
W 2d 627—Farmer v. Burroughs 
Adding Mach. Co., Civ.App., 29 S. 
W.2d 804—City of Houston v. 
Masterson, Civ.App., 22 S.W. 2d 
682—Brotherhood of Railroad 
Trainmen v. Bdmonds, Civ App., 
10 S.W. 2d 1011—^Busceme v. Guard¬ 
ian Trust Co., Civ.App., 10 S.W. 
2d 261—Ludtke v. Houston Lum¬ 
ber & Building Co., Civ.App., 6 S. 
W 2d 802—Johnson v. City of Ref¬ 
uge Lodge, Civ.App., 1 S.W. 2d 
606—Mixson v. Kirby Lumber Co., 
Civ.App, 298 S.W. 476—Cameron 
County Water Improvement Dlst. 
No. 1 V. Whittington, Civ.App., 297 
S.W. 868—Hobbs v. Johnson, Civ. 
App.. 296 S.W. 974—Laughlln v. 
Smith Bros, Civ.App., 294 S.W. 
916—Jacobs v. Stewart, Civ.App., 
290 SW 783—Blair v. Paggl, Civ. 
App., 282 S W 627—^Hoya v. Bates, 
Civ.App., 280 S.W. 916—Stidham v. 
Cicero Smith Lumber Co., Civ. 
App, 257 S.W. 628—Moody v. Ear¬ 
ly-Foster Co., C1V.APP.. 246 S.W. 
1087, error dismissed Early-Poster 
Co V. Moody, 278 S.W. 1114, 114 
Tex. 581—Knight v. Simons, Civ 
App, 168 S.W. 1018. 

3 C.J. p 1440 note SO 
After first brief stricken 
Where appellant's brief was strick¬ 
en from files because of failure to 
comply with court rule, and appel¬ 
lant failed to file brief within time 
allowed for filing of proper brief, 
motion to dismiss appeal was grant¬ 
ed. 

Cal —Chichester v. Bank of America 
Nat Trust & Sav. Ass’n, 124 P.2d 
99. 61 C.A.2d 146. 

Brief on application for supersedeas 

Colo—Fraka v. Malernee, 267 P.2d 
651, 129 Colo. 87. 

Beply not considered 

Where a reply brief was attempted 
to be filed more than thirty days aft¬ 
er the time allowed by court rules 
and without application for leave 
therefor, it will not be considered. 
Utah.—Big Cottonwood Tanner Ditch 
Co v. Shurtliff, 189 P. 687, 56 
Utah 196. 

Beply brief stricken 

Wash.—Smith v. Rich, 286 P.2d 1034, 
47 Wash.2d 178. 

Several apxwUeeSy some of whom an¬ 
swered 

Where there are several appellees 
in the case, and appellants failed to 
file their briefs within the time lim¬ 
ited, and all appellees make a motion 
to strike appellant's brief, the briefs 
will not be stricken as against those 
appellees who filed an answering 
brief, but as to those appellees who 
did not file an answering brief appel¬ 
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lant's brief will be stricken, and such 
appellees are out of the case as com¬ 
pletely as if the like motions of the 
other appellees who filed briefs be¬ 
fore the submission were sustained. 
Tex.—Mixson v. Kirby Lumber Co., 
Civ.App., 298 S.W. 476. 

Where appellee neither files brief nor 
makes motion to strike 
The fact that appellant's brief was 
not filed at such a time as to give ap¬ 
pellee twenty-one days In which to 
file his answering brief five days be¬ 
fore submission of the cause does not 
afford ground for dismissing the ap¬ 
peal where no brief for appellee has 
been filed and no motion to strike 
appellant’s brief has been made. 

Tex.—Coffman v. Coffman, Civ.App., 
71 S.W.2d 331. 

95. B La.—Antoon v. Mayor and City 
Com’rs and Bldg. Inspector of City 
of Natchitoches, 50 So.2d 822, 218 
La. 732. 

rilsd without authority 

Where after case had been argued 
and submitted, brief was filed with¬ 
out permission from court and ap¬ 
parently without authority from liti¬ 
gant, brief was not entitled to con¬ 
sideration. 

La.—John v. John, 69 So.2d 737, 224 
La. 426. 

Bsfusai to fils 

Where plaintiff In error tendered 
his briefs for filing to clerk of court 
of civil appeals on day when case 
was set for submission, no motion 
was made for postponement of sub¬ 
mission, and no excuse was offered 
why briefs were not filed sooner, 
clerk properly declined to file them. 
Tex —Slama v. Mills, Civ.App., 116 
S.W.2d 426. 

96. Cal.—Zuchelli v. Clark, 69 P.2d 
448, 21 C.A.2d 504—People v. Wil¬ 
liams, 48 P.2d 731, 931 CA.2d 30. 

Minn.—Crescent Creamery Co. v. 
Massachusetts Bonding & Ins. Co., 
160 NW. 663, 136 Minn. 464. 

Miss—Ford v. City of Pascagoula, 
87 So.2d 558. 

Neb.—Meade Plumbing, etc, Co. v. 

Irwin, 109 N.W. 891, 77 Neb. 886. 
Nev —Gardner v. Pacific Power Co., 
163 P 731, 40 Nev. 343. 

N.J.—Butler v. Sweltzer, 186 A. 883, 
103 N.J Law 483. 

Okl.—Corrugated Culvert Co. v. 
Akers Tp., 163 P. 623, 62 Okl. 612— 
McNulty V. Oklahoma Union Trac¬ 
tion Co., 161 P. 1078, 61 Okl. 896. 
Or.—Willson v. Wheeler, 236 P 268, 
114 Or. 686—Columbia Contract Co. 
V. Wakefield's Estate, 204 P. 499, 
108 Or. 274. 

Tenn.—Sykes v. White, 14 Tenn.App. 
327. 

Tex.—Rothchild v. Turner, Civ.App., 
138 S.W.2d 611—McGraw v. 

Broach, Civ.App., 46 S.W.2d 1066— 
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has been abandoned,®^ at least where no excuse is • or an extension of, time,®^ or where appellee has 
shown,®® where there has been no application for, | not filed a written request that the cause shall be 


Hlnckley-Tandy Leather Co. v. 
Hazlewood, Civ.App., 45 S.W.2d 
1103—Kaufman Oil Mill v. People’s 
Nat. Bank of Nocona, Civ.App., 33 
S.W.2d 538—Athens Oil Mill v. 
People's Nat. Bank of Nocona, Civ. 
App., 33 S.W.2d 636—Ramirez v. 
Rogan, Cfv.App.. 297 S.W. 263— 
Dougherty v. Corpus Chriati Nat. 
Bank, Civ.App., 258 SW. 601— 
Richardson v. Peden Iron & Steel 
Co., Civ.App., 179 S.W. 644. 

3 C.J. p 1439 note 5, p 1440 note 20. 
Afflmuuios SQA spoats 

Where a case was placed on the 
calendar for oral argument and sub¬ 
mitted without appearance for either 
party, and it appeared that no briefs 
had been Died, although the time had 
passed and had not been extended, 
the court would presume that the 
Judgment and order were proper and 
would afhrm the same sua sponte. 
Cal.—McNutt V. Pabst, 143 P. 68, 23 
C.A. 232. 

JadgmsiLt on supersedeas bond 

Where defendant in error files a 
motion to dismiss the appeal because 
of the failure of plaintiff in error to 
file briefs within the time required 
by the rules of the supreme court, 
and attaches to such motion a cer¬ 
tified copy of the supersedeas bond, 
and prays for Judgment thereon, the 
supreme court will dismiss the ap¬ 
peal and render Judgment on such 
supersedeas bond. 

Okl—Dymond Drilling Co. v. Morris, 
198 P. 93, 81 Okl. 269. 

97. N.J.—State v Agrest. 107 A 
419, 93 N.J.Law 2.'i3 
Okl—Bilby v. Roberts, 171 P. 713. 68 
Okl. 67. 

Or.-First Nat. Bank v. Kent. 238 P. 

1112, 116 Or. 610. 

Delay of throe months 

A delay in filing briefs for three 
months is such gross negligence as 
warrants the sustaining of a motion 
to dismiss for want of prosecution 
Tex.—Hunt v. Glasscock, 66 S.W. 209, 
27 Tex Civ.App. 322. 

Xn cross appeal 

Where a defendant In error files a 
cross petition in error, and fails for 
nearly two years to file any brief 
in support thereof, with no excuse 
appearing for his failure to do so, 
the cross appeal will be treated as 
abandoned, and will be dismissed for 
want of prosecution. 

Okl.—Prince v. Oklahoma NatureU 
Gas Co., 281 P. 797, 139 Okl. 188. 

XU South XHikota 

(1) Where neither an order ex¬ 
tending time within which record 
oould be settled nor appellant’s brief 
had been filed within time permitted 
after appeal was perfected, appeal 
would be dismissed for lack of pros¬ 
ecution. 


S.D.—Johnson v. Carlson, 67 N.W.2d 
784, 76 S.D. 463—Goetz v. Goetz. 
67 N.W.2d 784, 76 S.D. 462. 

(2) An appeal will not be dis¬ 
missed because of appellant’s fail¬ 
ure to file a brief or present it for 
filing within the time required by 
rule of court. 

S.D—Gottwerth v. Thompson, 142 
N.W. 1183, 32 S.D. 290. 

(8) Such failure to file it within 
the time limited, or within the time 
as extended, will warrant a con¬ 
clusion that the appeal has been 
abandoned, and the Judgment will be 
affirmed. 

S.D.—Fienup v. Kiessling, 42 N.W.2d 
808, 73 S.D. 342—State v. Diveley, 
14 N.W.2d 183, 70 S.D. 64—Hohf v. 
Fitzgerald. 14 N.W.2d 183, 70 S.D. 
64 —In re Ballard’s Estate. 2 N.W. 
2d 688, 68 S.D. 366—Graves v. 

Stillman. 300 N.W. 636, 68 S.D. 
236—Childers v Stiefel, 276 N.W. 
728, 66 S.D. 687—Daniels v. South 
Dakota Savings & Loan Ass’n, 260 
N.W. 621, 63 S.D. 453—Bremner v. 
Patterson, 260 NW. 406, 63 SD 
462—Thorp v. Taylor, 251 N.W. 
801, 62 S D 108—Houska v. Mc- 
Cool, 248 NW. 761. 61 S D 321— 
In re Stransky’s Estate, 238 N.W. 
341, 59 SD 127—Richardson v. 

Kearns. 238 NW. 339, 69 S D. 123— 
McKeon v. Delbrldgo. 238 N W. 
338, 69 S.D 122—Odell v Treckcr, 
238 N.W, 338, 59 SD 121—Maloney 
V. Maloney, 238 NW 338, 69 S D 
121—Sioux Fall.s Motor Co v. 
Styke. 237 N.W 775, 68 SD 648— 
McNair v Ney. 237 NW. 775. 58 
S.D 647—Denver v McKereher, 
237 N.W, 763. 58 S D 546—State v 
Williams, 237 NW 761, 68 SD 
645—.Terauld County v. Federal 
Surety Co. 221 N W. 80. 63 SD 
429—State v Wiar, 221 N W. 66, 
63 S D. 432—Aberdeen Furnace Co. 

V. Guaranteed Roofing Co, 221 N 
W 55. 63 SD 467—State v. 
Stelnek, 221 NW. 65. 63 S D. 427— 
Keyes v. Carlton, 221 N W. 24. 63 
SD 437, application denied 221 N 

W. 699, 63 SD 696—Strock v 
Social Telephone Co, 221 N.W 24. 
63 S D 430—State v. Skew, 221 N. 
W. 24. 63 SD. 427—Keyes V. Carl¬ 
ton, 221 N.W. 23, 63 S D. 434. ap¬ 
plication denied 221 NW. 700, 63 
S D. 599—Dacotah Packing Co. v. 
Martinsen, 221 N.W. 23. 63 S.D. 
433—State v. Goss, 221 N.W. 23. 
63 S.D. 431—Finch, Van Slyke & 
McConvllle v. Smith, 217 N.W. 190, 
62 S D. 269—Brumwell v. Inde¬ 
pendent School Dist. of City of 
Huron, Beadle County, 216 N.W. 
949, 62 S.D. 238—Brictson v. Auro¬ 
ra Grain Co., 216 N.W. 949. 62 S.D. 
238—State v. Travis, 216 N.W. 948. 
62 S.D. 239—^Richards v. Flncke, 
197 N.W. 889, 47 S.D. 276—State v. 
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Haokett, 197 N.W. 787. 47 S.D. 
271—Auwerter v. Common School 
Dist., Board of School Dlst. No. 74, 
Tripp County, 197 NW. 786, 47 S. 
D. 280—Farmers’ & Merchants’^ 
Bank V. Stoll, 197 N.W. 786, 47 
S.D. 277—Wederath v. GJgg, 197 
NW. 786, 47 S.D. 272—Gray v. 
Gray, 190 N.W. 1016, 46 S.D. 100— 
Dakota Nat. Bank v. Lee, 190 N.W. 
881, 46 SD. 117—State v. Pop- 
loau, 190 N.W. 881. 46 S.D. 116— 
Kean v. Bowler. 189 NW. 614. 45- 
SD. 649—Essy v. Hicks, 187 N.W. 
638, 45 S.D. 429—State v. Inter¬ 
state Surety Co, 187 N.W. 637, 45 
SD 429—Robinson v. Nelson, 173 
N.W. 157, 42 SD 126—McDonald 

V. Egan, 172 N.W. 870, 42 S.D. 

106—Roberts v Bergen, 172 N.W. 
874, 42 S D. 60—Hardin v. Graham. 
169 N.W. 231, 41 S.D. 119—G. 

Heilemnn Brewing Co v. Pierce, 
168 NW. 68, 40 S D. 490—Lleb- 
schwager v. Teesdale. 167 N.W. 
391, 40 S.D. 380—Superior Lumber 
& Coal Co. V. Stone. 169 NW. 872, 
38 S D. 16—Sioux Falls Nat Bank 
of Sioux Falls v. Wingfield, 167 N. 

W. 116, 87 S.D. 168—Wllgers v. 
Sayer, 156 NW 906, 37 SD 134— 
Han ten Bond Co v. Paterson, 156 
NW 70, 36 SD 587—^Anderson v. 
Riffic, 164 N.W. 648, 86 S D. 259— 
Conger v La Plant, 163 N.W 934, 
36 SD 111, rehearing denied 163 
N.W 1006, 36 SD. 180—Sayer v 
Lee. 152 NW 283, 35 SD 363— 
Lounsberry v. Kellv, 148 N W. 18, 
34 S D 280—Bridenbaugh v. Mc- 
Elrath, 148 NW 18, 34 S D. 277— 
Jorgt'nson v Tldrick, 148 N.W. 18„ 
34 SD 276. 

3 C J. p 1440 note 23. 

98. Pal—Strong v Mack, 137 P 2(1 

748, 68 CA2d 805—Clinton v 

Shaw. 131 P2d 58. reheard 135 P 
2d 172, 67 C.A 2d 630. 

Morris v Craig, 19 P.2d 1001, 130* 
CA 341. 

Conn —Srhuhmacher v. Peck, 94 A. 

2d 615, 139 Conn 426 
La—Pharis v. Jowers, App, 86 So 2d 
389. 

Tex—Hudson v. Blackwell, Civ App , 
151 S W 2d 889, error dismissed 
S CJ. p 1439 note 99, p 1440 note 27. 

99. Cal —Bank of America v. Shlsh- 
manian, 46 P.2d 993, 8 C.A.2d 100. 

La—Pharis v. Jowers, App., 86 So. 
2d 389. 

Okl —Twlchell v. Chamness, 262 P. 
827, 143 Okl. 146—Rugg v. Layton, 
218 P. 660, 92 Okl. 262—Gum- 

mere v Coles, 212 P 413, 88 Okl. 
165—McGowen v. Ring, 187 P. 465, 
77 Okl. 193—Balch v. Pickard. 179- 
P. 10, 72 Okl. 128—^Alexander Grain 
Co. V. Scott, 171 P. 1110, 68 Okl. 96. 
Tex.—Pearlstone-Ash Grocery Co. v. 
Rembert Nat. Bank of Longview» 
ClvApp.» 136 SW.2d 669, error re-> 
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passed on by the court, if the rule of court so re- 
quires.l 

It has been held that the operation of the rule 
as to dismissal cannot be avoided by filing the brief 
after the expiration of the required time, but be¬ 
fore dismissal,^ since the right to have the appeal 
dismissed will be determined by the facts as they 
existed at the time the notice of the motion to dis¬ 
miss was given.3 A motion to be permitted to file 
briefs which are not filed in time should be denied 


APPEAL & ERROR § 1S39 

except where counsel for the other party consents 
in writing to the filing of the briefs.^ 

On the other hand, the enforcement of a court 
rule regarding the time for filing briefs is usually 
within the discretion of the court,5 and in some ju¬ 
risdictions the rule as to the time of filing briefs 
is not strictly enforced.® Accordingly, a trifling or 
insignificant delay in filing briefs, at least where 
appellee is not prejudiced thereby, may not be fa¬ 
tal,^ particularly if appellee has ample time to an- 


fused—Colored Legion Benev. 
Ass’n v. Hall, Civ.App., 87 S.W.2d 
838. 

jrailure held not fatal 

Failure of plaintiff In error to file 
brief or ask for an extension before 
the time expired, as a result of a 
mistake of the stenographer in mak¬ 
ing note of the time of filing petition 
in error, was held not to justify a 
motion of defendant In error to dis¬ 
miss the appeal, since a dismissal 
would only accomplish delay and 
postpone final disposition of the case, 
in view of the fact that plaintiff in 
error had ample time to perfect an¬ 
other proceeding. 

Wvo—Stanolind Oil & Gas Co v. 

Bunce, 49 P.2d 241, 48 Wyo 619. 

3 C J. p 1439 note 1, p 1440 notes 21, 
28 

1. Ind —Leatherman v. Orange 

County, 47 NE 458, 148 Ind 282— 

* Shultlos V. Keiser, 95 Ind. 169. 

2. Tex —Duncan v. Dunlap, Civ. 
App., 273 S.W. 647. 

3 C J p 1439 note 3. 

3. Xn California 

(1) Under a rule so providing, 
when the opening brief is not filed 
within the time prescribed, the clerk 
shall notify the parties that unless 
the brief is filed within thirty days 
after the date of mailing of the no¬ 
tice, the appeal will be dismissed, 
and if no such notice is mailed by 
the clerk or the appeal is not dis¬ 
missed by the court respondent may 
move to dismiss. 

Cal —Peak v. Nicholson, 143 P.2d 78, 
61 C.A.2d 355. 

(2) Under a rule so providing, fil¬ 
ing of brief prior to notice of mo¬ 
tion to dismiss precludes dismissal 
Cal.—O’Connell Gold Mines v. Baker, 

141 P.2d 785, 60 C.A.2d 777. 

(3) Piling after notice of motion 
to dismiss but before hearing on the 
motion does not preclude dismissal. 
Cal.—Murphy v. Krumm, 136 P 2d 8, 

21 C.2d 846—Shaln v. People’s 
Lumber Co., 32 P. 878, 98 C. 120. 

O'Connell Gold Mines v. Baker, 
supra—^Wilson v. Smith, 140 P.2d 
144, 60 C.A.2d 211. 

(4) Even where brief is not on file 
when notice is given, the motion to 
dismiss may be denied in the discre¬ 


tion of the court if reasonable excuse 
for delay is shown. 

Cal.—Peak v. Nicholson, supra— 
O’Connell Gold Mines v. Baker, su¬ 
pra. 

(5) Certain court of appeals deci¬ 
sions before the rule was settled by 
the supreme court refused dismissal 
whore briefs were filed before hear¬ 
ing on the motion to dismiss, al¬ 
though on the same day as, or after, 
the notice of motion. 

Cal —Childress v. Peterson, 105 P.2d 
376, 40 CA.2d 600—Vltrano v 

Westgate Sea Products Co., 91 P. 
2d 617, 33 C A 2d 362. 

(6) Curing defect of failure to file 
briefs by filing before motion to dis¬ 
miss or before hearing see infra S 
1365. 

4. Tex —^Werner v. Kasten, Civ. 
App, 25 S.W. 317. 

l^eave to file briefs later not Justified 

Where, after a written agreement 
that appellants should file their 
briefs in the court of civil appeals 
thirty days before submission of the 
cause, the only excuse for failure to 
do so was because of other engage¬ 
ments and an unexpected transfer of 
ca.ses from the docket of the court of 
civil appeals, it was held that the 
diligence shown was insufficient to 
warrant granting leave to file briefs, 
in view of the fact that nearly a 
year had passed since judgment was 
rendered. 

Tex—^Williams v. Patterson, Civ. 
App, 276 S W. 750, reversed on 
other grounds, Com App., 288 S.W. 
132. 

5. Fla—Baker-Lewis Const. Co. v. 
Midyetto, 141 So. 634, 106 Fla. 602 

Md —Foster-Porter Enterprises v. 

DeMare, 81 A 2d 325, 198 Md 20 
Ohio.—Long & Allstatter Co. v. Wil¬ 
lis, 193 N.E 774, 48 Ohio App 366. 
Tex.—Mowrey v. Fidelity & Deposit 
Co. of Maryland, Civ.App., 251 S 
W. 262. 

Disoretlon bald, not abuMd 

Ohio.—^Adams v. Hollow Rock Min¬ 
ing & Transportation Co., 140 N.E 
624, 108 Ohio St. 358. 

WIs.—^Nowakowskl v. Novotny, 13 N 
W.2d 623, 245 WIs. 161. 

Not oGUdouatiou of future violation! 

Consideration of brief filed out of 
time and without application having 
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been made for extension of time was 
not a condonation of future noncom¬ 
pliance with rule. 

N.J.—Little V. Little, 113 A.2d 624, 
36 N.J.Super. 167. 

Not Juriidiotioaal 

The filing of the briefs within the 
time fixed is not a Jurisdictional re¬ 
quirement. 

Wash —United Truck Lines v. De¬ 
partment of Public Works of 
Washington, 42 P 2d 1104, 181 

Wash. 318—Du Pont Cellophane 
Co. V. Kinney, 36 P.2d 1061, 179 
Wash. 270. 

Wyo—McGinnis v. Beatty, 196 P. 
311, 27 Wyo. 287, denying motion 
186 P. 120, 26 Wyo. 409 
Bight to ooutinuauoo 
Granting of motion to dismiss ap¬ 
peal for failure of appellant to file 
his case and brief within proper 
time Is not a matter of right to 
movant but of discretion of supreme 
court, and only right movant has In 
such case is to a continuance. 

WIs—Nowakowskl v. Novotny, IS N. 
W 2d 623. 245 Wis. 161. 

6. Tex.—Peck & HIckernell v. Noble 
Oil & Development Co., Civ.App., 
267 SW. 1018. 

7. Cal.—Smith v. Taecker, 15 P 2d 

193, 127 CA. 78—Toth v. Met¬ 

ropolitan Life Ins. Co., 297 P 664, 
113 C.A. 55. 

Ga.—Foster v. McLanahan, 180 S.E. 

144, 61 Ga.App. 269. 

Iowa.—Benson v Custer, 17 N.W.2d 
889, 236 Iowa 345. 

Kan —Schulte v Westborough, Inc , 
180 P.2d 278, 163 Kan. Ill, 172 A. 
L.R 259. 

Md.—Foster-Porter Enterprises v. 

DeMare, 81 A.2d 325, 198 Md. 20. 
Mo—Ebel V. Roller, App., 21 S.W. 
2d 214. 

Nev.—Henry McCleary Timber Co. v. 
Sewell, 292 P.2d 197—Hotels El 
Rancho v. Pray, 176 P.2d 236, 64 
Nev. 22. 

Ohio—Rubaszny v. Rubaszny, App.. 
70 N.E 2d 905. 

Tex—Ratcllffe v. Mahres, Civ.App., 
122 S.W 2d 718, error refused— 
Schlofman v. Bear Canon Coal Co., 
Civ.App., 77 S.W.2d 337—Standard 
Accident Ins. Co. v. Simpson, Civ. 
App, 21 S.W.2d 8—Texas Employ¬ 
ers’ Ins. Ass'n v Fussell, Civ.App., 
1 S.W.2d 404—Mlxson v. Kirby 
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SWT.® Also, in some jurisdictions, although appel¬ 
lant’s brief is not filed in time, the court may ex¬ 
amine the record for fundamental error.® 

Appeal on questions of law or on questions of 


law and fact. A rule of court that appellant must 
file his brief within a specified number of days aft¬ 
er filing notice of appeal, has been held to apply 
only to appeals on questions of law and not to ap¬ 
peals on questions of law and fact.®*5 The rule 


Lumber Co., Clv.App., 298 S.W. 
476—^Williame v. Walker, Clv.App., 
287 S.W. 617—Guaranty State 

Bank of Goose Creek v. Brill, Civ. 
App., 268 S.W. 260, reversed on 
other grounds Brill v. Guaranty 
State Bank of Goose Creek, Com. 
App., 280 S.W. 627—St. Louis, B. 
& M. Ry. Co. V. Freasier, Civ. 
App., 287 S.W. 844—^Eastern Texas 
Electric Co. v. Reagan, Civ.App., 
228 S.W, 866—Ward v. Compton, 
Civ.App., 203 SW. 129—Speer v. 
Rushing, Civ.App„ 178 S.W. 1012. 
Utah.—Grosteit v. Miller, 160 P. 769, 
48 Utah 611. 

Wash.—^United Truck Lines ▼. De¬ 
partment of Public Works of 
Washington, 42 P.2d 1104, 181 

Wash. 818. 

8 C.J. p 1439 note 6, p 1440 notes 24. 
84. 

Facts not justifying dismissal 

(1) Where appellants’ opening 
brief was served on July 6, and was 
filed in the supreme court the next 
day, and respondent’s brief was 
served on August 4 and filed on Au¬ 
gust 10, and appellants* reply brief 
was served on August 28 and filed on 
August 31, motion made on hearing 
of appeal on November 16 to dismiss 
the appeal because appellants' briefs I 
were not served within the time re- 
qulred by law should not have been 
granted. 

Wash—Bogdan v. Pappas, 164 P. 208, 
96 Wash, 679. 

(2) Where appellant’s brief was 
filed eleven days late on March 13, 
and thereafter appellee, who was al¬ 
so cross appellant, filed brief on April 
2nd. delay in filing of cross ap¬ 
pellant’s brief would not preclude its 
consideration or require dismissal of 
case. 

Md.—Poster-Porter Enterprises v. 
DeMare, 81 A.2d 325, 198 Md. 20. 

Hearing on merits favored 

A hearing on the merits of the case 
is favored wherever possible, as 
against a motion to dismiss for fail¬ 
ure to file the brief in time. 

Cal.—City of Los Angeles v. Board 
of Sup’rs of Mono County, 287 P. 
136, 106 C.A. 199. 

Pendency of motion to strike tran¬ 
script 

Where, at time of filing motion to 
dismiss appeal because of eleven day 
default in filing of opening brief, mo¬ 
tion to strike reporter’s transcript 
was also filed, uncertainty as to 
whether transcript would be stricken 
excused further delay in filing open¬ 
ing brief so that appeal would not be 
dismissed because of such delay. 


Cal.—Peebler v. Olds, 160 P.2d 545, 
26 C.2d 656. 

a Tex.—First Nat. Bank v. McClel¬ 
lan, Civ.App., 105 S.W.2d 394—St. 
Louis, etc., R. Co. v. Wood, Civ. 
App., 147 S.W. 283. 

Brief short and time to answer am- 
ple 

Dismissal of an appeal for failure 
of appellant to file a brief until six 
days before the hearing was unwar¬ 
ranted, where the brief consisted of 
but seventeen pages covering five 
propositions, and appellee apparently 
had sufficient time within which to 
answer 

Tex—Guaranty State Bank of Goose 
Creek v Brill, Civ.App., 268 S.W 
260, reversed on other grounds 
Brill V. Guaranty State Bank of 
Goose Creek, Com App., 280 S.W. 
637. 

Four months’ delay 

Briefs filed over four months after 
cause filed in the appellate court will 
not bo roiKsidercd, even though ap¬ 
pellee has had ample time to file a 
reply brief 

Tex —Ormsom v. Lopez, Civ.App., 
280 S W 613. 

Mere conclusion 

A statement in defendant in error’s 
motion to strike plaintiff in error’s 
brief that, because of plaintiff in er¬ 
ror’s negligence in filing brief only 
fourteen days before submission, de- | 
fendant in error had been deprived 
of a reasonable opportunity to pre¬ 
pare and file his reply brief, was a 
mere conclusion and does not show 
good reason for striking plaintiiX in 
error’s brief. 

Tex.—Rogers v. James, Civ.App., 84 
S.W 2d 898. 

Servloa two years before submlssloa. 

An appeal will not be dismissed for 
failure to serve briefs within the 
time limited by the rules where the 
briefs were served on all the appel¬ 
lees more than two years before the 
case was submitted for decision. 
Neb—Pickle Marble, etc., Co. v. Mc- 
Clay, 74 N.W. 1062, 64 Neb. 661. 
Time for flllug of briefs Is direc¬ 
tory, even though statutes and rules 
governing filing of briefs are man¬ 
datory. 

Tex.—Brooking v. Ball, Civ.App., 104 
S.W.2d 884, error dismissed. 

9 . Tex.—^Erwln v. Sherrod, Civ.App., 
188 S.W.2d 178—Land v. Land, 
Civ.App., 83 S.W,2d 407, error dis¬ 
missed—^Hardy v. City of Throck¬ 
morton, Clv.App., 70 S.W.2d 776— 
Stripling V. Spivey, Civ.App., 67 
S.W.2d 178—^McGraw v. Broach, 
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Clv-App.. 46 S.W.2d 1066—Hfnck- 
ley-Tandy Leather Co. v. Hazle- 
wood, Civ.App., 45 S.W.2d 1103— 
Hamilton v. Express Pub. Co., Civ. 
App., 290 S.W. 808—^Western Union 
Telegraph Co. v. King, Civ.App.,. 
224 S.W. 818. 

3 C.J. p 1439 note 8, p 1440 note 29. 
rnudamental error alone considered 

Where appellant’s brief is not filed 
in time, It will not be considered, and 
the appeal will be dismissed unless 
fundamental error appears In the 
record and is assigned, in which case 
only the question of such fundamen¬ 
tal error will bo considered. 

Tex —Gray v. Kaliski, Civ.App., 9 
S.W.2d 203. 

Fundamental error must be apparent 

Failure, without good cause shown, 
to file briefs In accordance with rules 
and statutes, authorizes a dismissal 
of the appeal without search for fun¬ 
damental error. 

Tex—Yuba Oil Co v. Williams, Civ. 
App, 60 S W2d 416. 

Judgment affirmed in absence of 
fundamental error. 

Tex—Ransom v. Phillips Petroleum 
Co., Civ App, 144 SW2d 921, er¬ 
ror dismissed. Judgment correct— 
Pearl atone-Ash Grocery Co. v.* 
Rembert Nat Bank of Longview, 
Civ App, 135 SW.2d 559, error re¬ 
fused—Reconstruction Finance 

Corp. v. West Coast Life Ins. Co., 
Civ App , 127 S W 2d 511, error re¬ 
fused—^Western Union Telegraph 
Co. V. Fine, Civ App, 97 S W 2d 
748 —Federal Underwriters Ex¬ 
change V. Husted, Civ.App , 94 S. 
W.2d 640, error dismissed 

When error '’fundamental'’ and "ap¬ 
parent” 

Where the record shows no appar¬ 
ent error, such as would have re¬ 
quired the court of civil appeals to- 
havo kept a case on the docket to 
consider it, the error is not funda¬ 
mentally apparent of record, and the 
sustaining of a motion to dismiss an 
appeal for the failure of appellant 
seasonably to file a brief Is not an 
abuse of discretion of the court of 
civil appeals. 

Tex.—Rowntroe v. Peck Furniture 
Co. Com.App., 248 S.W. 26. 

Where question raised was impor¬ 
tant enough to Justify examination 
of the record, appeal would not be 
dismissed. 

Tex.—Assembly of God Church of 
Tahoka v. Bradley, Civ.App., 196 
S.W.2d 696. 

9JI Ohio.—^Liberty Folder Co. v. An¬ 
derson, 87 N.B.2d 700, 84 Ohio. 



6 C.J.S, 


APPEAL & ERROR §1839 


will be strictly construed,and noncom|>liance 
may result in dismissal of the appeal,or affirm¬ 
ance of the judgment or order.*-*® Where an ap¬ 
peal on questions of law and fact is inappropriate 
to the subject matter,**** or where the bond required 


has not been filed,**** the court retains the nippcMl 
as one on questions of law, as considered supra 
§ 21 b, and dismissal for failure to file briefs as re¬ 
quired by the rule will be denied. Under such cir¬ 
cumstances,*-** or where counsel have stipulated 


App. 465—Suburban Home Mortff. 
Oo. V. Hopwood, App., 69 N.E.2d 
657—Dlsmier v. White, App., 68 N. 
B.2d 380—^Wallace v. Bartlett, 
App., 68 N.E.2d 494—^Department 
of Industrial Itelations v. Board of 
Education of Franklin Tp. Rural 
School Diet., App., 42 N.B.2d 1004 
—^Watsek v. Wietatone, App., 87 
NE2d 666. 

Appeals on anestlons of law and fact 

(1) With respect to ftllngr, briefs 
are not required until the record is 
made up 

Ohio.—Suburban Home Mortg. Co. v. 
Hopwood, App., 69 N.E.2d 667. 

(2) Briefs are not ordinarily filed 
until after the cause has been sub¬ 
mitted to the court on the merits. 
■Ohio—Bowshler v. Williams, App., 

62 NE 2d 354. 

&nle applies to oivU notions 

Ohio —State ex rel. Merrill v. Moore, 
82 NE2d 323, 83 Ohio App 626. 

9.10 Ohio—Russell v. State Bridge 
CommlBSlon, App., 42 NE2d 1(54— 
State ex rel. McClelland v. Edle, 
App. 33 NE2d 421. 

Abridging time for filing briefs see 
infra 9 1341. 

Bale construed 

Under court rule appellant has, In 
a court of appeals, ten days within 
which to file assignments of error, 
briefs, or bill of exceptions after the 
forty days allowed under statute to 
file the bill of exceptions in the tri¬ 
al court 

Ohio.—Wilson v. Sneed, App., 68 NB. 
2d 128 

9.15 Ohio —Anderson v. Industrial 
Commission of Ohio, 19 N.E.2d 609, 
135 Ohio St 77. 

Alles V. Michigan Motor Freight 
Inc., App., 130 N E 2d 160—Lair v 
County Coni’rs of Franklin Coun¬ 
ty, App, 117 NE2d 710—Gerber 
V. McFarland, App., 117 N.E 2d 206, 
'66 O L. A. 415—Price Bros. Co. v 
Walters. App, 116 NE2d 12, 65 
O.L 1 .A 442, 443, 447—American Le¬ 
gion, Tremont Post No. 577 v. De¬ 
partment of Liquor Control, Co¬ 
lumbus. Ohio, App., 110 N.E.2d 11 
—Applegate v. Greenville-Dayton 
TTransp. Co., App., 109 NB.2d 27— 
Miami Motor Sales v. Singleton, 
App., 107 NE.2d 130, 62 O.L.A. 
244—^American Auto Fire Ins. Co. 
V. Thomas, App., 107 N.E.2d 128, 
^62 O.L.A. 198—Strawser v. Stan¬ 
ton. App., 106 N.E.2d 672, 66 O.L.A. 
124—Hall V. Han, App., 106 N.E. 
2d 661—Cryder v. Elliott Co., App., 
106 NE2d 657, 66 O.L.A. 860— 
Monte Young Inc. v. Whetzel, App., 
106 NB2d 79, 61 O.L.A. 468—Prlg- 


idaire Division, General Motors 
Corp. V. Board of Review, Bureau 
of Unemployment Compensation, 
App, 99 N.E.2d 671, 69 O.L.A. 302 
—Cleveland Bldg. Laborers’ Benev. 
& Protective Union v. Board of 
Liquor Control, App., 98 NE.2d 
828, 69 O.L.A. 161—National Sur. 
Corp. V. Blackburn, App., 96 N.E. 
2d 45, appeal dismissed 97 N.B.2d 
8. 164 Ohio St. 664, motion over¬ 
ruled 106 N.E.2d 780—Gates v. Mc¬ 
Donald, App., 90 N.E.2d 481—Rog¬ 
ers V. Rogers, App., 89 N.B.2d 167, 
opinion supplemented 91 N.E.2d 
267—Nickerson v. Nickerson, 88 
NE.2d 64, 84 Ohio App. 616— 

Costlo v. Sturm, App., 87 N.E 2d 
597—State ex rel. Moore v. Smith, 
86 N E 2d 608. 84 Ohio App. 93— 
Maxwell Finance Co. v. Morton 
Show Case Co., 85 N.B.2d 699, 84 
Ohio App. 94—^Wells v. Friend. 85 
N.E.2d 533, 84 Ohio App. 92—State 
ex rel Merrill v. Moore, 82 N.E. 2d 
323, 83 Ohio App. 625—Jones v. 
Griffith, App., 77 N.E.2d 76—Israel 
v Hoover, App, 72 N.B.2d 512— 
Snouffer v. Bartlett, App., 65 N.E. 
2d 659, second case—In re Ayers’ 
Estate, App., 65 N.E 2d 297—In re 
Wlasler’s Estate, App, 64 NE2d 
148—Foorster v Foerster, App, 61 
N.E 2d 923—Barrett v. Parrett, 
App, 60 NE2d 736—^Wysong v. 
F. E. Gooding Amusement Co.. 
App, 60 NE.2d 710, second case— 
Morrison v Baker, App, 58 NE.2d 
711—Eisenberg v. Weis, App, 61 
N.E 2d 601—Jones v Board of 
Com'rs of Franklin County, App., 
49 N.E 2d 711—Brown v. Brown, 
App, 42 N.E.2d 466—Russell v. 
State Bridge Commission, App, 42 
NE2d 164—^Volght v. Southern 
Ohio Sav. Bank & Trust Co, 41 
NE 2d 269, 70 Ohio App. 327—Lair 
V. Lair, App, 36 N.E 2d 850—State 
ex rel. McClelland v. Edie, App., 
33 N.E 2d 421. 

Piling within sovanty days of order 
appealed from 

(1) It has been held that filing of 
briefs subsequent to expiration of 
fifty-day period provided therefor by 
court rule did not require dismissal 
of appeal, where filing was within 
seventy days after entry of order 
appealed from. 

Ohio —Gusweiler v. Rlvervlew 

Apartments, 6 N.E.2d 587, 64 Ohio 
App. 132. 

(2) However, it has also been held 
that failure of appellant to file brief 
within fifty days after filing of no¬ 
tice of intention to appeal as re¬ 
quired by court rule required dis¬ 
missal of appeal, notwithstanding 
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brief was filed within seventy days 
from date of order appealed from. 
Ohio.—Doe v. Roe, 6 N.E.2d 698, 64 
Ohio App. 146. 

Held not abase of discretion 

Ohio.—Anderson v. Industrial Com¬ 
mission of Ohio, 19 N.E.2d 609, 185 
Ohio St. 77. 

9.80 Ohio.—^Worpel v. Board of Liq¬ 
uor Control, App., 109 N.B.2d 642, 
63 0.0. 876—Miller v. Dillard, 

App., 107 N.B.2d 412, 62 O L.A. 
369—^Heck v. Faulkner, App., 104 
N.E 2d 40, 67 O.L.A. 261—Cleve¬ 
land Bldg. Laborers* Benev. & 
Protective Union v. Board of Liq¬ 
uor Control, App., 98 N.B.2d 828, 
69 O.L.A. 161. 

9.85 Ohio —Liberty Polder Co. v. 
Anderson. 87 NE.2d 700. 84 Ohio 
App. 465—^Dlsmier v. White, App., 
68 N.B.2d 380—^Lumpkin v. Hughes, 
App., 67 N.E.2d 648—Bowshler v. 
Williams, App., 52 NE.2d 864— 
Watsek v. Whetstone, App., 87 N. 
E.2d 666. 

Appeal also on questions of law 

Where appeal has been taken on 
questions of law and fact, appeal 
cannot be dismissed for failure with¬ 
in fifty days after filing notice of 
intention to appeal, to file assign¬ 
ments of error and brief, notwith¬ 
standing appeal was also taken on 
questions of law. 

Ohio.—Krumm v. Cuneo, App., 47 N. 
E 2d 1001. 

9.30 Ohio.—Goldhardt v. Curry, 

App, 63 N.E 2d 215. 

9.35 Ohio —Liberty Folder Co v. 
Anderson, 87 NE2d 700, 84 Ohio 
App. 466—Dlsmier v White, App, 
68 NE2d 880—GoUlhapdt v. Cur¬ 
ry, App., 63 NE2d 216—Bowshler 
V Williams, App, 52 NE2d 354— 
Watsek v. Whetstone, App, 37 N. 
E2d 666. 

Computation of time 

(1) Time within which appellant 
must file briefs does not begin until 
after it Is determined that appeal 
shall proceed on questions of law. 
Ohio—Lumpkin v Hughes, App., 67 

N.E 2d 648—Bowshier v. Williams, 
App., 62 N.E 2d 364. 

(2) Where appeal on questions of 
law and fact was dismissed and ap¬ 
peal was ordered retained on ques¬ 
tions of law, fixing thirty days for 
the preparation and settlement of a 
bill of exceptions, “and the filing of 
briefs to follow as per rule”, ap¬ 
pellant had ten days after expira¬ 
tion of time for filing of bills of 
exception in trial court within which 
to file the assignments of error and 
briefs with clerk of court of appeals. 
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an appeal noted as one on questions of law and 
fact shall be tried as one on questions of law 
only,®-*® the court should order the filing of briefs 
within an appropriate period thereafter. 

When briefs are not filed within the time set by 
the order, the appeal may be dismissed if no 
such order has been made, and briefs have been 
filed, a subsequent motion to dismiss will be de¬ 
nied.®-®® Where appellant files no answering brief 
to a motion to dismiss for failure to file briefs 
and assignments of error, the motion will be sus¬ 
tained;®-®® but where the court rule provides no 
penalty for failure to file in time, appellant’s an¬ 
swer brief will not be stricken on motion, even 
though not filed within the time provided.®-®® If 
appellant intends to use on appeal the same brief 
used in the lower court, it should be refiled in the 
appellate court or some statement indicating such 
intention should be filed, since the time for filing 
appellee’s answer brief is determined with refer¬ 
ence to the time of filing by appellant.®-®® 

Brief on motion to dismiss. Where no time is 
prescribed for filing of appellant’s brief in opposi¬ 
tion to a motion to dismiss the appeal, the filing 
of such a brief is a matter for the discretion of the 
court, and a motion to strike the brief for late 
filing may be overruled.®-^^® 

In Florida it has been held that, if appellee’s 
briefs are not filed within the time fixed by the 
rule, the clerk cannot file them except on written 
agreement of counsel or on the order of the court.^® 
Appellant’s reply brief may be stricken on motion 
for failure to file in time.i®-® 


In Georgia it has been held in some decisions 
that failure to file a brief within the time provided 
by rule of court is not ground for dismissal under 
the statutes of the state, but that the penalty for 
such violation is the same as for a contempt of 
court.ii Other decisions in apparent contradiction 
of the foregoing ruling hold that, where, for want 
of time to hear during a term of the supreme court 
oral argument in civil cases, the court passes an or¬ 
der requiring parties to file briefs, and limits the 
time for so doing to a day named, cases in which 
briefs have not been filed by plaintiffs in error by 
the day named fall within Supreme Court Rules, 
rule 24, and will be dismissed for want of prose¬ 
cution.^® 

In Idaho, although the failure to file briefs in 
time is not in itself ground for dismissing an ap¬ 
peal,^® particularly in the absence of any prejudice 
to the appellee,^* such fact may be considered, 
where other grounds exist, in determining whether 
the appeal has been prosecuted with due diligence,^® 
and, on a failure to show sufficient excuse for the 
delay, the appeal may be dismissed,i® or the brief 
stricken from the files on motion.^^ 

In Iowa it has been held, under a court rule pro¬ 
viding that for failure to file an argument within 
the time specified the adverse party may have a 
continuance, or have the case submitted on the 
briefs and arguments on file when the default oc¬ 
curred, unless the court shall for sufficient cause 
otherwise order, that it is within the discretion of 
the court to consider a party's argument, filed after 
the expiration of the time when the interests of 
justice will be promoted thereby.^® It has further 


Ohio—^Wilson ▼. Snoed, App„ 68 N. 
E.2d 128. 

Wlior* brief has been filed prior to 
determination, refiling will be or¬ 
dered. 

Ohio.—Krumm v. Cuneo, App., 47 

N.E 2d 1001. 

9.40 Ohio.—State Farm Ins. Co. v. 

Richter, App., 86 N.E.2d 400. 

9.45 Ohio.—Hoefler & Stoecklein Co. 
v. Martin, 91 NB.2d 704, 87 Ohio 
App. 61—Keating v. Keating, App., 
77 N.E.2d 368. appeal dismissed 76 

N. B.2d 397, 148 Ohio St. 671—Jones 
V. Griffith, App., 77 NE.2d 76, 49 

O. L.A. 479—Blumenstock v. Blum- 
enstock, App., 49 N.B.2d 91. 

9.60 Ohio.—State Farm Ins. Co. v. 

Richter, App., 86 N.B.2d 400. 

9.65 Ohio.—Jones v. Board of Com’rs 
of Franklin County, App., 49 N.E. 
2d 711. 

9.60 Ohio.—O’Leary v. Burnett, 87 
N.E.2d 897, 87 Ohio App. 70. 

9M Ohio.—Lair v. County Com’rs 


of Franklin County, App., 117 NE 
2d 710, 66 O L.A. 353. 

9.70 Ind—^Public Service Commis¬ 
sion V Indiana Bell Tel. Co., 108 
N.E.2d 889, 232 Ind. 332. 

10. Fla.—Morgan v. Eaton, 61 So. 
814, 59 Fla. 557. 

10.6 Fla.—Kay v. Sperling, 83 So. 2d 
881. 

11. Ga.—Barrett v. State Highway 
Dept., 89 S.E.2d 652, 211 Ga 876. 

Samples v. Ashley, 179 S.E. 745, 
61 Ga.App. 109—Hines v. Porter, 
106 S.E. 16, 26 Ga.App. 178—Stew¬ 
art V. Murray, 81 S.E. 882, 14 Ga. 
App. 438—Harper v. Peeples, 74 S. 
E. 1008, 11 GaApp. 161—Rogers 
V. Mayers, 69 S E. 309, 3 Ga.App. 
69. 

3 C.J. p 1439 note 10. 

12. Ga.—Long y. Hodges, 55 S.E. 
916, 126 Ga. 680. 

3 C.J. p 1439 note 11. 

13. Idaho.—Jones v. Stauffer, 288 P. 

378 


419, 49 Idaho 387—Noble v. Har¬ 
ris, 190 P. 922, 33 Idaho 188. 

14L Idaho—^Fond v McCreery. 39 P 
2d 766, 65 Idaho 144—Harding v. 
Mutual Ben. Health & Accident 
Ass'n, 39 P 2d 306, 55 Idaho 131— 
Idaho State Merchants’ Protective 
Ass’n V. Roche, 22 P.2d 136, 63 
Idaho 115—Morrison v. Finch, 237 

P. 422, 40 Idaho 791. 

15. Idaho.—Strand v. Crooked River 
Min, etc. Co., 131 P. 6. 23 Idaho 
677. 

10. Idaho.—^Karren v. Call, 271 P. 
680, 46 Idaho 786—Bank of Emmett 

V. Hance, 261 P. 772, 45 Idaho 292. 

17. Idaho.—Hill v. Bennett, 216 P. 
471, 87 Idaho 161. 

18. Iowa.—Baker v. Oughton, 106 N. 

W. 272, 130 Iowa 36. 

3 C.J. p 1439 note 13. 

Appellant’s argument on motion to 
dismiss appeal and his reply were 
not subject to motion to strike be¬ 
cause filed one day later than allowed 
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been held in this jurisdiction that a reply argument 
of appellants will not be stricken because not filed 
in time where the delay was excusable and where it 
did not prejudice appellee.^® Where both parties 
appealed and both were guilty of late filing, plain¬ 
tiff’s motion to dismiss defendant’s appeal for late 
filing of brief may be denied.^®-® 

b. Default of Appellee or Defendant in Error 

The effect of the failure of the reapondent or the ap¬ 
pellee to file a brief within the required time depends on 
the statutes and rules of court of the particular Jurisdic¬ 
tion and the circumstances of the particular case. 
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Generally, the effect of a failure by appellee or 
respondent to file a brief lies within the discretion 
of the appellate court,®® and, if such delay is non¬ 
prejudicial, it is ordinarily not fatal.®! According¬ 
ly, under the statutes and rules of court and under 
the circumstances of the particular case, in the ab¬ 
sence of a sufficient excuse, it has been held that a 
failure of appellee to file his brief within the time 
required may be grounds for a reversal,®® unless 
the court on examination of the record shall deem 
it proper to decide the case on its merits;®® strik¬ 
ing the brief;®* denying appellee’s motion to con- 


by previous order of chief Justice In 
absence of showing of prejudice by 
delay. 

Iowa.—Johanik v. Des Moines Drug 
Co., 17 N.W2d 385, 235 Iowa 679. 

Appeal dismissed 

Where appellant failed to file brief 
of points relied on for reversal of 
Judgment appealed from and his au¬ 
thorities and argument forty days 
before day assigned by supreme court 
for hearing of case, appellee’s mo¬ 
tion to dismiss appeal must be sus¬ 
tained. 

Iowa.—Rabenold v. Morrison, 290 N. 

W. 60. 228 Iowa 161. 

Coart’s own cases 
Even though the court should 
strike a reply brief citing the court’s 
own cases which was not timely filed, 
it is the court’s duty to consider Its 
own cases, whether cited or not 
Iowa—Covert v. Town of Lovilla, 
149 N.W. 67. 167 Iowa 163, 

19. Iowa.—Bennett v. Emmetsburg, 
115 NW. 682, 138 Iowa 67. 

Brief stricken where late 

A reply brief which was not filed 
within the time allowed therefor and 
contained a statement that “this case 
is simply a Jew frameup’’ should on 
motion be stricken because of delay 
and because of the slur contained 
therein which had no foundation in 
the record. 

Iowa—Capital Loan Co. v. Keeling, 
259 N.W. 194. 219 Iowa 969. 

19. B Iowa —Prudential Ins. Co. of 
America v. Buss. 37 N.W.2d 300, 
240 Iowa 701. 

20. Ala—State ox rel. McIntyre v. 
McEachern, 166 So. 36, 231 Ala. 
609. 

Discretionary 

The failure of appellee to file a 
brief within the time provided by the 
rules does not compel a reversal. 
Such failure only calls for an exer¬ 
cise of the discretionary power of 
the court, which should not be exer¬ 
cised against the Judgment of the 
trial court, except in cases where ap¬ 
pellant’s brief shows that reversible 
error was in fact committed by such 
court. 

Ind.—Commercial Union Assur. Co., 


Limited, of London, England v. 
Schumaker. 119 N.E. 632, 71 Ind. 
App. 626. 

21 . Iowa.—In re Dolch’s Estate v. 
Dolch, 24 N.W.2d 447, 237 Iowa 
1065. 

Ohio —Kincaid v. Dawson, App , 90 
N.E.2d 382, 55 O.LA. 440—Waller 
V. Leach, App, 64 NE.2d 80. 
Tex.—Elmore v. J. S. Hunt Lumber 
Co, Civ App, 194 S.W.2d 808, er¬ 
ror dismissed. 

Wash.—Robinson v. Ebert, 39 P.2d 
992. 180 Wash. 387. 

3 C J p 1441 note 42. 

Administrator 

Where appeal was taken by some 
defendants from Judgment in favor 
of another defendant who was an 
administrator of estate and whose 
brief was not filed within ten days 
before appeal was set for argument 
as required by rule, rule would not 
be strictly enforced by striking brief 
of administrator who was seeking to 
uphold Judgment. 

Mo—Little V. Livingston, App., 204 
SW2d 698. 

Argument 

Where appellant filed his argrument 
on appeal and assumed the burden 
before any argument or notice was 
due from appellee, a motion to strike 
appellee’s argument from the files, 
on the ground that the argument had 
not been filed in time under the rules, 
and that appellee had given no notice 
of his intention to waive his open¬ 
ing argument, was without merit 
Iowa—Miller v. Kramer, 126 N.W. 
931, 148 Iowa 460. 

Notice of filing 

Appellee’s brief in the court of civ¬ 
il appeals will not be stricken for 
failure to notify appellant of its fil¬ 
ing, especially where appellant does 
not claim that the delay prejudiced 
it, nor request a postponement for 
the purpose of submitting a reply 
brief. 

Tex.—Houston & T. C. R. Co. v. Der- 
den. Civ.App., 194 S.W. 489. 

22. Ill.—Speck V. Verble, 96 Ill.App. 
245—Austin V. Paisley, 95 Ill.App. 
244—Asher v. Mitchell, 7 llLApp. 
127. 


Ind—Reed v. Brown, 19 NE.2d 1016, 
216 Ind. 417. 

Motion to remand for new trial ds- 
nlsd 

Where respondents’ brief was two 
months overdue, appellants’ motion 
to remand case for new trial on that 
ground would be denied, but, al¬ 
though Judgment for respondents 
was affirmed, respondents would not 
be allowed costs on their brief. 
Idaho.—Shipman v Kloppenburg, 240 
P2d 1161, 72 Idaho 321. 

Will not search record 
Where appellant has filed a brief, 
and appellee has failed to file a brief 
in the additional time granted, and 
has advanced no reason for such fail¬ 
ure, the supreme court will not 
search the record to find some theory 
on which to sustain the Judgment, 
but, if the brief of appellant reason¬ 
ably sustains his contention, the su¬ 
preme court may reverse or affirm 
the Judgment. 

Okl —Goodwin v. Board of Ed. of 
School Dist. 23, 170 P.2d 548, 197 
Okl. 362—Hodden v. Vaughan, 220 
P. 337, 93 Okl. 184. 

23. Ill —Rlbordy v. Murray, 70 Ill. 
App. 527. 

Oase submitted on record and appel¬ 
lant’s brief 

Cal —In re Nielsen’s Estate, 149 P. 
2d 737, 66 C.A.2d 60. 

24. Iowa—Davis v. Rudolph, 52 N. 
W 2d 16, 243 Iowa 744. 

Or.—Clatsop County v. Wuopio, 179 
P. 667, 96 Or. 1. 

3 C J. p 1441 notes 39, 44. 

In Wyoming, where defendant in 
error fails to file briefs within the 
time allowed, plaintiff in error is en¬ 
titled on motion to have the briefs 
stricken from the files. This, how¬ 
ever, does not entitle plaintiff in er¬ 
ror to a reversal or modification of 
the Judgment, or prevent the court 
from considering the questions in¬ 
volved and from deciding the case 
according to its view of the law ap¬ 
plicable thereto. 

Wyo.—Bortree v. Dunkin, ;123 P. 913, 
20 Wyo. 376. 
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sider his points and authorities denying appel¬ 
lee the right to argue his case;^^ taxing the costs 
thereof against appellee or it may result in the 
brief not being considered.^* In the absence of 
objection, an appeal will be heard even though the 
filing of appellee's argument was premature.^*-* 
Under some statutes and rules, where respondent 
fails to serve his brief within the time prescribed 
by rule, he is chargeable with a monetary penalty.^* 

§ 1340. Excuses for Failure to File in Time 

a. In general 

b. Matters held sufficient excuse 

c. Matters held insufficient excuse 

a. In General 

An appellat« court on a tufflcient ahowlng of dill- 


6 C.J.S. 

ganoo may oxouae failura of a party to flla hit briaf within 
tha tima praaorlbad. 

On a proper showing, the reviewing court will not 
dismiss an appeal because appellant's brief was not 
filed in time,*® or the court will deny a motion to 
strike;*®* but it has been said that unavoidable 
casualty or overwhelming necessity must be shown 
to justify a disregard of the rules,*^ that some good 
reason must be shown,*^-* and that there can be no 
excuse for delaying filing until after the time fixed 
for oral argument.*^-i® The facts asserted to ex¬ 
cuse filing of the brief within the time prescribed 
must be proved,** and a large degree of discretion 
is left to the court to determine whether the facts 
and circumstances in a particular case are such as 
to justify giving relief from the penalty imposed 
for default in filing the briefs within the time al¬ 
lowed.** 


26. Cal.—^Hale, etc., Sliver Min. Co. 

V. Pox, 62 P. 499. 120 C. 261. 
gg. N.C.—Phillips v. National Coun¬ 
cil of Junior Order United Amer¬ 
ican Mechanics, 96 S.E. 91. 176 N. 
C. 183. 

8 C.J. p 1441 note 41. 

Cause reversed 

Where appellee has not filed his 
brief, but after expiration of the 
time prescribed his attorneys filed a 
petition asklnsr the court to fix a time 
for them to present the case orally, 
such request would be denied and 
the Judgment reversed as on a con¬ 
fession of errors, since appellees 
failed to controvert the alleged caus¬ 
es for reversal presented by appel¬ 
lants, although such request, if 
granted, would have confined appel¬ 
lees to a discussion of the propor¬ 
tions and authorities in appellant’s 
brief. 

Ind.—Deatrlck v. Ltawless, 189 N.B. 
687, 193 Ind. 827. 

27. Iowa.—Davis v. Rudolph, 62 N, 

W. 2d 15, 243 Iowa 744—-Renwlck 
V. Bancroft, 12 N.W. 801, 69 Iowa 
116. 

Costs on brief denied where Judg¬ 
ment affirmed. 

Idaho.—Shipman v. Kloppenburg, 
240 P2d 1161, 72 Idaho 321. 

28. Idaho.—Train Dumber & Coal 
Co. V. Jondahl, 185 P. 724, 82 Idaho 
601. 

Tex —Davis v. Peurlfoy, Civ.App., 
91 S.W.2d 1176—Stevenson v. Fisk, 
Clv-App., 66 S.W.2d 607. 

28.5 Iowa —Altman v. Independent 
School Diet, of Gilmore City, 82 
N.W.2d 392. 239 Iowa 685. 

28. Wls.—Sackett v. Price County, 
110 N.W. 821, 130 Wis. 687. 

80. Cal.—Robinson v. B1 Centro 
Grain Co., 18 P.2d 965, 126 C.A. 416 
—Tyner v. Axt, 295 P. 97, 111 C. 

A. 187—^Borgmeyer v. Solomon, 178 


P. 644, 39 C.A. 106—Pacific Power 
Co. V. State, 162 P. 641, 81 C.A. 
719. 

Nev—Hotels El Rancho v. Pray, 176 
P.2d 236. 64 Nev. 22. 

Ohio—Russell v. State Bridge Com¬ 
mission, App., 42 N.E.2d 164. 

Tex.—Kirby Lumber Co. v. Smith. 

Civ.App., 185 S.W. 1068. 

Wash —Goenen v. Department of La¬ 
bor and Industries, 47 P.2d 991, 182 
Wash. 469. 

Wyo—Stlrrett v. Stlrrett, 244 P. 

1006, 36 Wyo. 1. 

3 C.J. p 1441 note 49. 

Belay of over a month in filing 
brief after time expired was held not 
to warrant a dismissal of the appeal, 
in view of counsel's showing. 

Cal—Tyner v. Axt, 296 P. 97, 111 
C.A. 187. 

Failure to file in lower oourt 

Failure of counsel for plaintiffs in 
error to file a brief In the trial oourt 
under statute, although not neces¬ 
sarily cause for dismissal of a writ 
of error In Itself, should be consid¬ 
ered in determining whether the fail¬ 
ure to file the briefs timely in the 
court of civil appeals was excusable. 
Tex —McHard v. Nona Mills Co., Civ. 
App., 36 S.W.2d 1108. 

Order for extension lost 
Where application for rehearing 
implied that order for extension of 
time for filing briefs had been lost, 
if Judge would approve an entry 
nunc pro tunc extending the time, af¬ 
firmance of Judgment would be va¬ 
cated. 

Ohio.—Wiley v. Shea, App., 84 N.B. 
2d 798. 

flhPirit of rule providing for dis¬ 
missal for failure to file brief with¬ 
in time fixed is not to penalize a 
party who has exercised due care in 
complying with the rule. 

Ohio.—In re Marshall’s Estate, 66 N. 

B.2d 280. 78 Ohio App. 466. 
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Where brief available to appellee 

Where appellant's brief, although 
unfiled, had been ready and availa¬ 
ble to counsel for appellee since fifty 
days after the filing of the notice 
of appeal to the court of appeals, and 
where appellant showed good cause 
for failure to file the briefs within 
time required, motion by appellee to 
dismiss appeal for failure to file the 
briefs within time required would be 
overruled. 

Ohio—City of Springfield v. Kenney, 
App, 106 N.E 2d 66, 62 O.L.A 119. 

30.5 Miss.—Ford v. City of Pasca¬ 
goula, 87 So.2d 668. 

31. Wyo —Cook V South Omaha 
Nat. Bank, 79 P. 18, 13 Wyo. 187. 

3 C.J p 1441 note 50. 

31.6 Ohio.—Snouffer v. Bartlett, 

App, 65 N.E.2d 659. first case. 

Tex.—^Hudson v. Blackwell, Civ.App., 
161 SW.2d 889, error dismissed. 
Appellant’s right to relief front 
defanlt in filing of brief must be 
founded on mistake, inadvertence, 
surprise, or excusable neglect. 

Cal.—Clinton v. Shaw, 135 P.2d 172, 
67 C.A.2d 630. 

31.10 La.—^Whlte v. Sharp, 67 So. 2d 
898, 220 La. 928. 

32. Cal.—Schlimper v. Doyle, 271 P. 
638, 94 C.A. 660. 

33. Cal.—Peebler v. Olds, 160 P.2d 
646, 26 C.2d 666. 

Lundy V. Lakln, 202 P.2d 369, 8^ 

C.A.2d 849—^Wilson v. Smith, 140 
P.2d 144, 69 C.A.2d 211—Strong v. 
Mack, 187 P.2d 748. 68 C.A.2d 806 
—Clinton V. Shaw, 136 P.2d 172, 
67 C.A.2d 620—^Bourne v. Root, 4 
P.2d 264, 117 C.A. 618—Pretzer v. 
California Transit Co., 283 P. 861, 
102 C.A 680—^Pacific Power Co. v. 
State, 162 P. 641. 81 C.A. 719. 
Xev.—^Hotels B1 Rancho v. Pray, 176 
I P.2d 236, 64 Nev. 22. 
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k Uatters Held Sufficient Sxcnae 

Particular mattara hava baan bald to constituta auf- 
ficlant axcuaa for fallura to flla briafa In time. 

It has been held accordingly, where counsel has 
been diligent, and where the nature of the question 
involved on appeal is such as requires a great 
amount of preparation, that appellant’s delay in 
filing his brief may be excused and similarly, 
where, due to inadvertence, the clerk of the ap¬ 
pellant city failed to notify the attorneys for the 
city of the date for filing the briefs,36 or where 
the transcript was not served on appellant’s attor¬ 
ney in exact compliance with the statute, and re¬ 
spondent’s counsel failed to acknowledge receipt of 
the transcript when received, and no notice of the 
transmission of the transcript to the supreme court 
was given,36 or where there was a failure to notify 
appellant’s attorney of the transfer of the case to 
a different appellate district, together with other 


peculiar circumstances,*^ such facts may constitute 
a sufficient excuse for appellant’s failure to file his 
brief within the time limited. The fact that an in¬ 
dictment has been returned against plaintiff for 
subornation of perjury, and proceedings had to set 
aside the judgment on that ground, is a sufficient 
excuse for failure of defendant’s counsel to file 
briefs within the time allowed.*® 

Furthermore, the court may relieve against a fail¬ 
ure to file in time where such failure results from 
sickness of counsel,*® or of a member of his fam¬ 
ily >39.5 the death of the parents of counsel shortly 
before the time for filing the argument;^® a mis¬ 
understanding between two attorneys as to which 
was to act, superinduced by the party’s ignorance 
of the English language counsel’s refusal to act, 
in consequence of a disagreement between himself 
and his client;^* the fact that in other cases brought 
by appellant against defendant there was a ques¬ 
tion of the right of appellant to settle without con- 


Motloa slioiild givxL oaMfnl at- 
teatioa 

Motions to be relieved from de¬ 
fault in perfecting appeal should be 
given careful and perhaps liberal at¬ 
tention, especially In fourth appel¬ 
late district which has peculiar geo¬ 
graphical situation and requirement 
that court hold sessions in three cit¬ 
ies. 

Cal—Strong v. Mack, 137 P.2d 748, 
68 C.A.2d 806. 

34. Cal.—Gray v. Yarbrough, 212 P. 
226, 60 C.A. 105. 

Where, on appellees* motioa, the 
bill of ezoeptloas is strlohea from 
the record, and appellees’ briefs are 
received too late to be filed, the 
consideration of the supreme court of 
the appeal will be limited to a re¬ 
view of the common-law record and 
the errors assigned and argued by 
appellants. 

Ill.—David V. David, 194 N.E. 649, 
359 Ill. 286. 

35. Cal.—City of Los Angeles v. 
Board of Sup’rs of Mono County, 
287 P. 135, 106 C.A. 199. 

36. Idaho.—Miller v. Gooding High¬ 
way Dlst., 20 P.2d 446, 52 Idaho 
779. 

37. Cal.—Pretzer v. California 

Transit Co.. 283 P. 861. 102 C.A. 
630. 

Transferred to intermediate eonrt 
Where an appeal was taken to the 
supreme court, which granted an ex¬ 
tension of time for filing a brief, but 
before the expiration of such time 
ordered the appeal transferred to the 
court of appeals, ex parte, on the 
ground that the action was not one 
in equity, appellant was not bound 
by the decision of the supreme court, 
except for the purpose of the trans¬ 


fer, where the defense of appellant 
turned on the question of whether 
the action was one in equity, and 
he should be allowed to file his brief, 
under Code Clv.Proc. 9 473, relating 
to mistake, inadvertence, and excus¬ 
able neglect, appellant believing In 
good faith that the action is one in 
equity 

Cal—Paramore v. Colby, 174 P. 677, 
37 C.A. 648. 

38. Or—Wallace v. Portland Ry., 
I-ight & Power Co.. 169 P. 974, 88 
Or. 219. 

39. Cal.—H. G. B. Alexander & Co. 
V. Martz, 265 P. 881, 90 C.A. 360. 

Mo,—Frank v Atlanta Life Ins. Co., 
App, 211 SW.2d 940. 

Ohio —Peltier v Smith, App , 64 N. 
E 2d 260—Manhattan Terrazzo 
Brass Strip Co. v. A. Benzlng & 
Sons, App., 42 N E 2d 247. 

Tex—American Nat. Bank v. Petry, 
Civ App,, 141 S.W. 1040. 

3 C.J. p 1441 note 51. 

Co-oouiLsel not employed for appeal 
Where notice of appeal was signed 
by counsel and co-counsel who was 
not further employed for purpose of 
prosecuting appeal, and failure to 
file assignments of error or briefs or 
make application for extension of 
time was due to illness of remain¬ 
ing counsel. Illness constituted good 
cause for noncompliance with rule 
requiring timely filing, and appeal 
would not be dismissed. 

Ohio.—Slegle v. Lee, App., 85 N.E.2d 
408, 53 O.L.A. 223. 

nnanolal dietzeaa and illaeea of 
oonneel excused failure of appellant 
to file brief within time ordinarily 
allowed, where brief was filed two 
days before hearing of motion to dis¬ 
miss appeal. 


Cal.—^Ventura County Title Co. v. 
Constance, 62 P.2d 372, 7 C 2d 684. 
Where oonrt knew from record in 
another case before the court that 
appellant had been ill, appeal would 
not be dismissed for appellant's fail¬ 
ure to file brief, but would be held 
for five days to give appellant an 
opportunity to present any meritori¬ 
ous reasons why court rule should 
not be strictly enforced, otherwise 
appeal would be dismissed. 

Ohio—In re Dickinson, App., 43 N. 
E.2d 294. 

Counsel ill during part of time 
Where appellant’s opening brief 
was not filed imtil two days before 
hearing on motion to dismiss the ap¬ 
peal, which was more than five 
months after the time for filing had 
expired, a showing of illness of 
counsel during part of such period of 
delay was held not to warrant de¬ 
nial of the motion to dismiss, not¬ 
withstanding the court might, in its 
discretion, grant relief from defaults 
occurring through Inadvertence or 
excusable neglect such as would war¬ 
rant relief under Code Clv.Proc. § 
473, if that section applied to the 
appellate court. 

Cal —Welnmann v. Factor, 219 P. 461, 
63 C.A. 692. 

39.6 Ohio.—Shank v. Union Central 
Life Ins. Co., App., 43 NE.2d 768. 
Tenn.—Greer v. Anderson, 259 S.W. 
2d 550, 36 Tenn.App. 507. 

40. Iowa.—W. E. Caldwell Co. v. 
Steckel, 121 N.W. 876, 143 Iowa 
564. 

41. Cal.—Santa Paula Water Works 
V. Peralta, 48 P. 239, 6 C.Unrep. 
Cas. 779. 

42. Wash.—Skagit R.. etc., Ca V. 
Cole, 26 P. 535, 1 Wash. 880. 
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sent of attorneys heavy public duties of appel¬ 
lant’s counsel and the clerk, it appearing to the court 
that the case was important reliance of counsel 
on a stipulation between the parties to put the case 
at the foot of the docket failure of the clerk of 
appellant’s counsel who was charged with the duty 
of notifying counsel to give such notice and an 
agreement between counsel for the parties that 
counsel for plaintiff could file briefs at any time, 
and that defendant’s counsel should be allowed all 
the time he wished in which to prepare his answer 
to the briefs.^® 

Likewise, failure to file in time has been excused 
where it resulted from reliance on a previous rule 
or custom of the court recently changed fail¬ 
ure of respondent to return a proposed statement 
of facts furnished him;^^ inability of appellant, by 
a diligent search, to find many of the necessary 
papers in the case within the time for filing the 
brief, because such papers were, without his knowl¬ 
edge, in the office of appellee’s attorney mis¬ 
conception of counsel as to the date from which 
the time for computing the time for filing the brief 
should begin or from a casualty which could not 
have been anticipated.®® 

Where appellant’s original attorney was sick and 


the attorney employed to prosecute the appeal, be¬ 
cause of his unfamiliarity with the case, inadvert¬ 
ently failed to file the briefs within the time al¬ 
lowed, it has been held that the delay would be 
excused.®^ Where a case was continued because 
there was no evidence of service of the scire facias, 
and thereafter appellee produced the writ, showing 
due service, his motion to set aside the order of 
continuance because of appellant’s failure to file 
briefs was denied,®2 and where, on appeal by sev¬ 
eral defendants, one alone filed a brief and the 
others did not join therein, but counsel for the 
others filed an affidavit to the effect that he assisted 
in writing a brief in behalf of all defendants, which 
he supposed had been printed and filed, until a mo¬ 
tion to dismiss the appeal for failure to file briefs 
was interposed, and an affidavit by the attorney for 
defendant which did file a brief, corroborated the 
other, such defendants were allowed to file a brief 
and to be heard at the trial.®® 

c. Matters Held Insufficient Excuse 

Particular matters have been held not to be sufficient 
excuse for failure to file briefs in time. 

On the other hand, in order to excuse the default 
in not filing his brief on time, counsel must show 
that he acted with due diligence.®4 Accordingly, 


4a.S N.T.—Puccio V. TJ. S. Gypsum 
Co., 30 N.T.S.2d 292. 

43. Wash.—Benn v. Chehalls Coun¬ 
ty, 38 P. 1039, 10 Wash. 294. 

Attorney devoting time to ffovem- 
ment 

(1) Respondent’s brief would not 
be stricken because not timely filed, 
where his principal attorney had 
been compelled to devote most of his 
time to business of federal govern¬ 
ment. 

Wash—Hinton v. Carmody, 46 P.2d 
32, 182 Wash. 123. 

(2) Where appellants delayed In 
filing opening brief because their at¬ 
torney was unexpectedly appointed 
city attorney, which cast new bur¬ 
dens on him and nondelegable duties 
in connection with war work, and 
appellants were unable to employ an¬ 
other attorney, appellants were 
granted relief from default and mo¬ 
tion to dismiss appeal was denied. 
Cal.—Strong v Mack, 137 P.2d 748, 

58 C.A.2d 805. 

44. Cal—Barbour v. Flick, 63 P. 
927, 121 C 425. 

Ill.—Mutual Bldg, etc.. Assoc, v. 
Taacott, 32 N.E. 376, 143 Ill. 805. 

45. Cal.—Borgmeyer v. Solomon, 
178 P. 644, 39 C.A. 106. 

Ifesllaitce on ottoe organlsatioB 
“Generally lawyers who are ac¬ 
tively engaged in professional du¬ 
ties adopt a system or plan by which 
their manifold duties may be direct¬ 


ed to their attention, and they be¬ 
come so accustomed to the function¬ 
ing of the system that, when a break 
In the chain occur.s, they should not 
be held to the same strict accounta¬ 
bility as though the habit of reli¬ 
ance upon the system had not been 
formed.” 

Cal —H. G. B Alexander & Co. v. 

Martz, 266 P. 881, 882, 90 C.A. 3C0. 
Failure of clerk to notify no excuse 
Where counsel for appellant did 
not seek an extension of time within 
which to file his briefs, and counsel, 
through inadvertence and neglect, 
did not examine his calendar, and his 
attention was not called to the fact 
that the briefs were due, and It had 
been the habit of one of his stenog¬ 
raphers to direct his attention to 
matters that were arising before 
they came on for hearing, and this 
stenographer had left counsel’s em¬ 
ploy, and the remaining clerk who 
was not in the habit of calling coun¬ 
sel's attention to such fact failed to 
do so, the failure to file the briefs 
within the time required would not 
be excused. 

Cal —Berendsen v. Babdaty, 216 P. 
386, 62 C.A. 185. 

46. Cal.—Yolo Water & Power Co. 

v. Edmands, 187 P. 766, 46 C.A. 410. 
Tex.—^Hall v, Johnson, Civ.App., 226 
S.W. 1110. 

3 C.J. p 1442 note 67. 

46.5 Cal.—O’Connell Gold Mines, 
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Limited, v. Baker, 141 P 2d 785, 60 
OA2d 777—Wilson v Smith, 140 
r2d 144, 60 C.A 2d 211. 

47. Wash—Jefferson County v. 
Trumbull, 71 P. 787, 31 Wash 217 

48. ST> —Merchants’ Nat Bank v 
McKinney, 45 NW 203, 1 SD 78. 

49. Or.—Cole v. Willow River Land, 
etc., Co., 117 P. 669, 118 P. 176, 
1030, 60 Or. 594—Kearney v Ore¬ 
gon R, etc., Co., 112 P. 1083, 115 
P. 693, 69 Or. 12. 

60. Iowa—Ruehner v. Creamery 
Package Mfg. Co.. 100 NW. 345. 
124 Iowa 446, 104 Am S.R. 364 

51. Cal.—Bourne v. Root, 4 P 2d 
264, 117 C.A. 618. 

52. Ill.—Blair v. Reading, 96 Ill 
130. 

53. Or.—John P. Sharkey Co. v. 
Portland, 106 P. 331, 114 P. 93H, 
68 Or. 563. 

64. Cal.—Clinton v. Shaw, 131 P 2d 
68 , reheard 136 P.2d 172, 67 C.A 2d 
630. 

Ohio—Jones v. Griffith, App., 77 N.E. 
2 d 76. 

Or.—Cole v. Willow River Co., 117 P. 

659, 118 P. 176, 1030. 60 Or. 694. 
S.D.—Keyes v. Carlton, 221 N.W. 
700, 63 S.D. 699—Keyes v. Carlton, 
221 N.W. 099, 63 S.D. 696. 
Premature flling of record 
Wyo.—In re National Building & 
Loan Ass’n of America, 72 P.2d 
1113, 62 Wyo. 196. 
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a default in filing a brief is not excused by the ill¬ 
ness of one of appellant’s several attorneys,®® or 
even of his sole attorney,®®-® where it appears that 
counsel has not been diligent; by counsel’s illness 
after the date for filing ;®®-io by the withdrawal 
of attorney who filed notice of appeal, where he 
gave ample notice of withdrawal ;®®16 by the fact 
that the case was transferred to another court, 
where counsel knew that such cases might be trans¬ 
ferred;®® by the fact that the case was reached 
for argument sooner than counsel had anticipat¬ 
ed ;®7 or by the fact that it was a custom among 
the attorneys of the place not to enforce the re¬ 
quirements as to the time of filing.®® 

Where the negotiation for a settlement, which fact 
is offered as an excuse for the delay in filing a brief, 
has definitely terminated before expiration of the 
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time for filing, such fact cannot serve to excuse the 
delay;®® nor will the fact that the court reporter 
neglected to transcribe the testimony in the form 
required excuse the failure of appellant to file his 
brief in time, where no attempt to mandamus the 
reporter was made.®® 

Similarly, a default is not excused by the fact 
that one of appellees, pending the appeal, had been 
adjudged insolvent, and that no assignee had been 
appointed;®! by ordinary delay of the mails;®® by 
the fact that there was a misunderstanding or dis¬ 
pute between counsel as to who was employed to 
print®® or prepare®^ the briefs; that one of coun¬ 
sel for appellant had not fully realized the import 
of the rule;®^*® that counsel was unfamiliar with 
an amendment of the requirements for filing;®^!® 
that counsel was too much engrossed with other 
business,®® or by a political campaign,®®-® at least 


55. Cal.—Murphy v. Krumin, 136 P. 
2d 8, 21 C.2d 846. 

Ohio.—Alles V. Mlchlgran Motor 

Freight, Inc., App., 136 NB2d ICO 
—Worpel V. Board of Liquor Con¬ 
trol. App., 109 N.E.2d 542, 63 0.0 
375 —Coatlo v. Sturm, App., 87 N. 
E 2d 697. 

Tex.—Assembly of God Church of 
Tahoka v Bradley, Clv.App., 196 
SW.2d 69f>~-Daniel v. Nixon, Civ. 
App, 225 S.W. 679. 

65.6 Ohio—State ex rel. McClelland 
V Edie, App., 33 NE.2d 421. 
Counsel Ul, but not showlncr dlUgenoe 
Where, on appeal to the court of 
civil appeals, appellants failed sea¬ 
sonably to file a brief, and on the 
day set for submission filed a motion 
for leave to file a brief setting out 
their reasons for failure seasonably 
to flle, where the facts upon which 
appellants based their motion were 
that their counsel, on account of ill¬ 
ness, had been absent from the state. 
It was held that the dismissal of the 
appeal for failure of appellant sea¬ 
sonably to flle a brief was not an 
abuse of the discretion of the court 
Tex —Rowntree v. Peck Furniture 
Co., ComApp.. 248 S.W. 26. 

65.10 Ohio—^Keating v. Keating, 
App, 77 N.E.2d 368, appeal dis¬ 
missed 76 N.E 2d 397, 148 Ohio St 
671. 

66.16 Ohio.—Rogers v. Rogers, App., 
89 N.E.2d 157, opinion supplement¬ 
ed, 91 NE 2d 267. 

56. Tex—Goodhue v. Leckie, Civ. 
App., 176 S.W. 647. 

67. Idaho.—Schram v. Agriola, 261 
P 771, 46 Idaho 294. 

&ellano« on statemeut of clerk of 
court 

Where counsel for appellant relied 
on a statement by the clerk of the 
court of civil appeals as to when the 
case would probably be reached, and 


counsel could consult the docket and 
determine such fact for himself, the 
fact that he relied on the clerk’s 
statement to his prejudice will not 
excuse his failure to file a brief with¬ 
in the time allowed. 

Tex —Rowntree v. Peck Furniture 
Co., Clv.App., 248 S.W. 26. 

58. Idaho—Schram v. Agriola, 261 
P 771, 45 Idaho 294. 

Tex—Missouri, K. & T. Ry. Co. of 
Texas v. Jefferson, Clv.App., 201 S. 
W 211, dismissed for want of ju¬ 
risdiction. 

59. Cal—Pretzer v. California 
Transit Co., 28S P. 861, 102 C.A. 
630 

60. Tex—Pruitt v. Blesl, Clv.App., 
204 SW. 714, error refused. 

61. Cal.—Suman v. Archibald, 47 P. 
866, 116 C. 41. 

62. Ga.—Long v. Hodges, 65 S.E. 
916, 126 Ga. 680—Long v. MInden 
Bank, 66 S.E. 915, 126 Ga. 679. 

3 C.J. p 1442 note 65. 

Excuse of mlsoarriaga of mail 

A telegram by appellant that de¬ 
lay in filing the brief must have 
been due to a miscarriage of the mail 
cannot be taken as a sufficient show¬ 
ing in resistance of a motion to dis¬ 
miss the appeal. 

Wyo —State v. Bramblette, 296 P. 
800, 42 Wyo. 406. 

Failure to Bead notice by registered 
mall 

Where appellant failed to flle briefs 
without showing reason for such 
failure, although notices of submis¬ 
sion were sent to its counsel by 
clerk by ordinary mail, court of civ¬ 
il appeals will dismiss the appeal, 
notwithstanding statute providing 
that such notices be sent by regis¬ 
tered mail. 

Tex.—Western Union Telegraph Co. 
v. Martin, Clv.App., 102 S W 2d 315, 
error dismissed. 
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63. Or.—Reynolds v. Jackson Coun¬ 
ty, 68 P. 1072, 33 Or. 422. 

64. Tex.—^Hinckley-Tandy Leather 

Co. V. Hazlewood, Clv.App., 45 S. 
W.2d 1108. 

64.5 Ohio.—Heck v. Faulkner, App., 
104 N.E.2d 40. 

64L10 Tex.—Assembly of God Church 
of Tahoka v. Bradley, Clv.App., 196 
S.W.2d 696. 

65. Cal.—Murphy v. Krumm, 136 P. 
2d 8, 21 C.2d 846. 

Clinton v. Shaw, 181 P 2d 58, re¬ 
heard 136 P.2d 172, 67 C.A.2d 630 
—Pretzer v. California Transit Co., 
283 P. 361, 102 C.A. 630—Bevend- 
sen V. Babdaty, 216 P. 385, 62 C.A. 
185. 

Idaho.—Barnes v. Gem Fruit Union, 
296 P. 184, 60 Idaho 861. 

N.M.—Young V. Kidder, 289 P. 69, 35 
N.M. 20. 

Ohio.—Golden v. Fogo, App., 86 N.E. 
2d 471—Parrett v. Parrelt, App., 
60 NE2d 786—Russell v. State 
Bridge Commission, App., 42 N.E. 
2d 164. 

Tex.—Assembly of God Church of 
Tahoka v. Bradley, Clv.App., 196 
S W.2d 696—Ransom v. Phllllns 
Petroleum Co., Civ.App , 144 S W. 
2d 921, error dismissed, Judgment 
correct—Graves v. Connecticut 
General Life Ins. Co., Civ.App , 104 
S.W.2d 121, error dismissed—Com¬ 
mercial Standard Ins. Co. v. Carr, 
Civ App., 22 S.W.2d 1101. 

3 C.J. p 1442 note 67. 

65.5 Ohio.—Golden v. Fogo, App., 86 
N.E.2d 471, 63 O.L.A. 676—Parrett 
v. Parrett, App., 60 N.E.2d 736. 

Tex.—^Assembly of God Church of 
Tahoka v. Bradley, Clv.App., 196 
SW2d 696—Ransom v. Phillips 
Petroleum Co., Civ.App., 144 S.W. 
2d 921. error dismissed, judgment 
correct. 
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in the absence of an excuse for not securing the 
services of some other attorney to prepare the 
brief;®® that counsel who was from another state 
was ignorant of the time for filing or that the 
attorney most familiar with the case for appellant 
was in bad health during a large part of the time 
allowed for filing the brief, and that the record 
had been lost and was not found until about a 
month before the date set for submission of the 
cause.®® 

Further, the failure to file in time is not excused 
by the fact that a motion was pending to dismiss 
an appeal for insufficiency of the appeal bond;®® 
that the delay was due to the act of appellant's local 
attorney in sending the brief to its general attorney 
for examination that there was an agreement 
that the filing of briefs was waived in all cases in 
which a designated attorney represented defendant, 
where appellant had no information that the desig¬ 
nated attorney represented defendant, especially 
where he did not make any request that the filing of 
briefs should be waived until after the expiration 
of the time fixed for filing briefs that counsel 
relied on entries by opposing counsel extending 
time for other matters but not for filing bricf;7i5 
that an oral promise to extend the time had been 
made by an attorney who represented defendant in 
error in the trial court, but who was not shown 
to have authority to represent him in the appellate 


proceedings, and who had' not been admitted to 
practice in the supreme court that the failure to 
file the brief in time was due to the delay of the 
printer, where there is no attempt to get any ex¬ 
tension of time ,*'^3 that counsel lacked competent 
stenographic help;"^®*® that counsel's stenographer's 
notes were mislaid that there had been a de¬ 
velopment in another appeal in the same case which 
might have supported claim of appellant;*^3-that 
appellants were merely obstinate;'^3-1® or that pros¬ 
ecution of the appeal would entail expense.73-30 

Also, under a rule requiring the clerk, in case 
appellant fails to file his brief within the time 
limited therefor, to enter an order dismissing the 
appeal unless appellee files a written request that 
the case be passed on by the court, the failure of 
the clerk to enter such order will not entitle ap¬ 
pellant to a hearing.*^® The mere fact that coun¬ 
sel miscalculated the time within which the briefs 
had to be filed will not excuse his delay or failure 
to file it in time.^® It has been held that the fact 
that the only error intended to be raised is the in¬ 
sufficiency of the complaint will not excuse a fail¬ 
ure to file a brief within the required time, although 
it is provided by rule of court that no alleged error 
will be considered unless stated in the brief, ex¬ 
cept that the objection that the complaint docs not 
state facts sufficient to constitute a cause of action 
may be taken at any time.*^® 


66 . Tex.—Lasker Real Est. Assoc. 
V. Word, OIvApp., 123 SW. 709. 

67. Tex.—^West Louisiana Bank v. 
Terry, Civ.App. 229 S.W. 639. 

8 C.J. p 1442 note 69. 

ZgtLoraiice of niles no exonjie 

Mere Ignorance of the rules re¬ 
quiring the filing of briefs within 
thirty days of transcript is not alone 
sufficient to relieve appellant of de¬ 
fault 

Cal.—Schllmper v. Doyle, 271 P. 688, 
94 CA. 660. 

Xnformation oottotrnlBcr ruloi aoosi- 
■Iblo 

Failure to file the briefs In time 
was not excused by resident attor¬ 
ney’s sickness and absence and non¬ 
resident attorney’s lack of knowledge 
as to the condition of proceedings in 
error where It appears that he did 
not have the rules regulating the 
perfecting of an appeal, and, if not, 
that he could easily have applied for 
them. 

Wyo.—Boner v. Fall River County 
Bank, 164 P. 1140, 25 Wyo. 88. 

68. Tex —Krlsch v. Richter, Civ. 
App., 126 S.W. 936. 

66 . Cal.—Headstrom ▼. Hellieaon, 
69 P. 148, 186 C. 498. 

7a N.M.—Deal v. Western Clay, 
•ta, Co., 133 P. 974, 18 N.M. 70. 


71. Tex—Chicago, etc., R. Co. v. 
Crenshaw, 112 SW. 117, 61 Tex. 
Civ.App 198. 

Alleged verbal agreement by ap¬ 
pellee’s attorncy.s with respect to the 
time for filing of briefs will not be 
considered, when disputed by appel¬ 
lee’s attorneys, although an undis¬ 
puted verbal agreement would be rec¬ 
ognized. 

Tex—Daniel v. Nixon, Civ.App., 226 
S.W. 679. 

71.5 Ohio.—Gates v. McDonald, 
App., 90 N.E 2d 431. 

78. Wyo—Robertson v. Shorrow, 69 
P. 1, 10 Wyo. 368. 

73. Cal.— Pretzer v. California Trans¬ 
it Co., 283 P. 361, 102 C.A. 630. 

3 C.J. p 1442 note 76. 

78.5 Tex.—^Assembly of God Church 
of Tahoka v. Bradley, Civ.App., 
196 S.W.2d 696. 

73A Tex—Bailey-Mollne Hardware 
Co. v. Minlck, Civ.App., 104 S.W.2d 
688 . 

78.10 Ohio.—Price Bros. Co. ▼. Wal¬ 
ters, App., 116 N.B.2d 12, 66 O.L.A. 
442, 448, 447. 

73.15 Ohio.—Gerber t. McFarland, 
App., 117 N.E.2d 206, 66 O.L.A. 415. 
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73.20 Ohio.—Gerber t. McFarland, 
supra. 

74. Ind—Smith v. Wells Mfg Co 
43 N.E. 131, 144 Ind. 2C6 

Notice of snbmlasioB not received 
Where the cause was submitted 
June 20, and between that date and 
August 20, the time allowed for fil¬ 
ing of briefs, no briefs were filed on 
behalf of appellant, the appeal will 
be dismissed on appellee's motion, 
despite appellant’s petition that the 
submission of the case be set aside 
and vacated and permission be grant¬ 
ed to file appellant’s brief on the 
ground that by reason of failure to 
receive notice of the submission it 
was misled as to the time within 
which the briefs should be filed, 
where there was no contention that 
the clerk failed to discharge his duty 
under a rule requiring him to mall 
notice of submission, and where 
counsel might have computed the 
time of submission for themselves. 
Ind.—^Winona Electric Light & Wa¬ 
ter Co. V. Goshert, 126 N.E. 214, 71 
Ind.App. 648. 

75. Wyo.—Lawer Auto Supply v. Te¬ 
ton Auto Co., 6 P.2d 306, 43 Wyo. 
849. 

76. Wash.—^Lacey v. North Olympia 
Land Co., 29 P. 929, 4 Wash. 261 



5 aj.s. 

The fact that an answering brief is late does not 
justify a late reply brief, for in such event appel¬ 
lant should make application to the court to file his 
replyj'^ 

§ 1341. Extending or Abridging Time for 
Filing 

a. In general 

b. Extension of time by stipulation 
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a. In (General 

An appeliato court may extend the time for filing of 
the brfefe. 

Some rules provide for the granting of an exten¬ 
sion of time, but the prerequisites for obtaining it 
must be at least substantially complied with.*^* It 
has been said, however, that this power should be 
sparingly exercised, and only in extreme cases, to 


77. N.J.—Porsklevles v. Borough of 
Atlantic Highlands, 181 A. 144, 18 
N.J.Misc. 747. 

78. Cal.—Jacobs v. Bozzani Motors, 

230 P.2d 51, 103 C.A.2d 754— 

Bourne v. Root, 4 P.2d 264, 117 C. 
A. 618—Welch v. Stratton, 239 P- 
880, 73 C.A. 765—Yolo Water & 
Power Co. v. Edmands, 187 P. 766, 
46 C.A. 410. 

Idaho.—Bear Lake State Bank v. 

Wilcox, 279 P 412, 47 Idaho 721. 
Ky.—Warfield Natural Gas Co. v. 

Allen, 33 SW.2d 84. 286 Ky. 868. 
N.J.—Brown v Carpenter, 156 A. 471, 
109 N JKq. 208. 

Okl.—Bounds v. Gooch, 219 P. 106, 
92 Okl. 260. 

Wash.—United Truck Lines v. De¬ 
partment of Public Works of 
Washington, 42 P.2d 1104, 181 

Wash. 318—Du Pont Cellophane 
Co V. Kinney, 86 P.2d 1061, 179 
Wash 270—Welffenbach v. Puget 
Sound Bridge & Dredging Co., 174 
P. 10, 103 Wash. 240. 

Wyo —Stlrrett v. Stlrrett, 244 P. ! 
1006, 36 Wyo 1—Miller v. New 
York on Co.. 236 P. 323. 82 Wyo. | 
483—^Prled v. Gulberson, 201 P. 
864, 28 Wyo. 208 
8 CJ. p 1443 note 78. 

Application for extenalona before ex- 
plratlon 

(1) Attorneys should comply with 
the rules of the supremo court as 
to serving and filing briefs, and, if 
additional time is required, should 
apply for an extension of time before 
that given has expired, although in 
the particular case, where questions 
of a public nature were Involved, the 
court would not dismiss the appeal 
on that account. 

Idaho—Coliiiirm v Wanamaker, 149 
P. 292, 27 Idaho 342. 

(2) An extension of time for filing 
a brief by plaintiff in error errone¬ 
ously granted on application after 
time fixed by a supreme court rule 
is void and the writ will be dis¬ 
missed, for the application must be 
granted before the expiration of the 
time. 

Wyo —Laramie County v. Platte 
County, 147 P. 622, 23 Wyo. 209— 
Laramie County v. Goshen Coun¬ 
ty. 147 P. 621, 28 Wyo. 207. 

(3) The supreme court may ex¬ 
tend the time or grant a new period 
of time for filing briefs after the 


expiration of the sixty-day period 
allowed by Sup.Ct-Rules, rule 16, In 
extreme cases where unavoidable 
casualty or overwhelming necessity 
has prevented compliance with such 
a rule, although the court is not au¬ 
thorized to so do by its rules. 

Wyo.—Spence v. Nicks Motor Co., 
236 P.2d 846, 68 Wyo. 433—Stlrrett 
V. Stlrrett. 244 P. 1006, 36 Wyo. 
1—Brown v. Brown, 210 P. 890, 29 
Wyo. 60. 

(4) The procedure generally fol¬ 
lowed by counsel desiring extension 
of time for filing of brief is for 
counsel to prepare entry for exten¬ 
sion and submit it to opposite coun¬ 
sel. whereupon, if the entry Is con¬ 
sented to, the court of appeals will 
make a reasonable extension of time, 
but, if opposite counsel refuses to 
approve such entry, application to 
the court for extension should be 
made b<*fore time for filing has ex¬ 
pired. 

Ohio —State ex rel McClelland v. 
Edie, App„ 33 N.E 2d 421. 

(6) When an application for an 
extension of time to file assignments 
of error and briefs was filed within 
time during which assignments of 
error and briefs wore ordered to be 
filed, court of appeals would exer¬ 
cise a broad discretion in granting 
additional time. 

Ohio.—Uni vis Lens Co. v. United 
lillec , Radio and Mach. Workers of 
America, C. I. O, 86 NE2d 334, 86 
Ohio App. 63—^TTnivis Lens Co. v 
United Elec, Radio and Mach 
Workers of America, C. I. O., 86 
NE2d 331, 84 Ohio App. 323. 

(6) Where appellants’ brief re¬ 
quired correction, and last day for 
filing had arrived, appellants’ coun¬ 
sel could have applied on such last 
day to any of justices of supreme 
court for extension of filing time for 
a few days within which to make 
corrections. 

Wyo.—In re National Building & 
Loan Ass’n of America, 72 P.2d 
1113, 52 Wyo. 195. 

(7) A motion presented to supreme 
court subsequent to date set for 
hearing appeal asking permission to 
file typewritten briefs accompanied 
with the briefs would not be con¬ 
sidered, inasmuch as the briefs were 
not timely presented. 
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La.—^Hayes v. Petry, 60 So.2d 821, 
218 La. 730. 

Brief filed pending motion 

Where the brief was filed after the 
expiration of time therefor but pend¬ 
ing a motion for an extension, such 
filing is ineffectual. The court may, 
however, if deciding that the exten¬ 
sion of time should be granted, per¬ 
mit the brief to be rcflled and order 
that an additional copy be served on 
opposing counsel. 

Wyo.—Pried v. Gulberson, 201 P. 854, 
28 Wyo. 208. 

Brief on application for supersedeas 

A defendant in error who fails to 
file his answer brief in opposition to 
an application for supersedeas with¬ 
in the time specified by a rule of 
court without applying for an ex¬ 
tension of time within the period for 
filing, loses his right to file the brief 
unless excusable neglect is shown, 
and may be refused an extension of 
time. 

Colo.—^Fraka v. Malemee, 267 P.2d 
661, 129 Colo. 87. 

Death of oonnsel 

Where, by statute, all proceedings 
are suspended, by death of respond¬ 
ent’s counsel, until another counsel 
is appointed or respondent appears 
personally, and respondent’s counsel 
dies six days before expiration of the 
time allowed appellant to file a brief, 
appellant is entitled to six days with¬ 
in which to file a brief after re¬ 
spondent selects another counsel and 
moves to dismiss the appeal for fail¬ 
ure of appellant to file a brief. 

Cal.—Troy Laundry Mach Co. v. 
Drivers’ Independent Laundry Co., 
109 P. 36, 13 C.A. 116. 

Extension of time improperly 
granted after expiration of time for 
filing briefs without consent of ap¬ 
pellee would be vacated. 

Conn.—Schubmacher v. Peck, 94 A. 
2d 615, 139 Conn. 426. 

Opportunity to reply 
While the rules designed to facili¬ 
tate the business of the court may 
never be disregarded with safety, yet 
under some circumstances a case will 
be determined on its merits, although 
the opening brief of appellant was 
almost two years overdue, but was 
on file at the time of the oral argu¬ 
ment, and respondent was given an 
opportunity to reply to it. 


BC.J.S—25 
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prevent an apparent injustice, and, in fairness to 
the other party, the reasons for its exercise in any 
case must appear strongly and clearly.^® Where 
a motion to strike a brief is denied, the movant may 
be granted additional time to file his answer or reply 
brief.^®*5 Where the supreme court has estab¬ 
lished the practice of extending to defendant in 
error time in which to file his brief on the merits, 
where a motion to dismiss is pending, the same 
right will be extended to plaintiff in error whose 
time for filing briefs on the merits has expired while 
his motion to dismiss was pending.*® 

An extension of time may be given conditional¬ 
ly,and where an application for an extension of 
time, or an application for leave to file after the 
time allowed, no application for an extension hav¬ 
ing been made within such time, states that the 


brief will be on the merits, and such petition is 
granted, the brief cannot raise questions which arc 
not on the merits.*® 

Where the filing of briefs is not essential to the 
jurisdiction of the appellate court, it may grant an 
extension of time for the filing thereof even aft¬ 
er the expiration of the time fixed therefor, at least 
where no motion to dismiss has been made.** 

Under some statutes and rules of court, where 
the appellate court has acquired jurisdiction over 
the case, it alone may grant an extension of time for 
filing briefs, and the trial court does not have pow¬ 
er to do so.*^ 

Where, because of other defects in the taking 
of the appeal, an extension of time for filing briefs 
would be useless, it will not be granted.*^-* 


Cal.—^Du Val v. Boot Broa. Cafeteria 
Co.. 187 P. 767, 46 CA. 877. 

BTotlee to adverae partj of ezteaaloa 

The failure to notify an adverse 
party of the extension of time to file 
the brief does not authorize a dis¬ 
missal of the appeal where the rules 
of court do not require it. 

N.M.—Farmers* Cotton Finance Cor¬ 
poration V. Green. 279 P. 662. 84 N. 
B1 206. 

BztensioiL of tliiie to file oroaa errora 
Where appellee examined the rec¬ 
ord and failed to find that the mat¬ 
ter In controversy was in the record, 
and therefore did not file cross er¬ 
rors, additional time to flle the brief 
may be grranted. 

Ind.—Conley v. Hile. 187 N.B. 761. 
210 Ind. 698. 

One Jndge of court of appeals 
properly approved entry grantingr 
counsel additional time in which to 
flle briefs, where leave was asked 
before expiration of time provided 
for filing:. 

Ohio.—Rudibaugrh v. City of Niles. 11 
N.E.2d 193, 66 Ohio App. 451. 

Where appellant had not filed hHef 
at time case was reached for sub¬ 
mission in reviewing court but filed 
a motion to postpone submission and 
for additional time in which to pre¬ 
pare and flle brief, reviewing court 
took motion with the case. 

Tex.—Zachary v. Home Owners Loan 
Corp., Civ.App., 117 S.W.2d 168. er¬ 
ror dismissed. 

Matters to be shown by application 

A petition for extension of time to 
appellee to flle brief must show that 
all motions to dismiss have been 
filed. 

Ind.—Celina Mut. Cas. Co. v. Bald¬ 
ridge. 12 N.E.2d 258. 218 Ind. 198. 

In In di ana, where appellant's brief 
is not filed within sixty days after a 
cause is submitted, it becomes the 


imperative duty of the clerk of the 
supreme court, under Sup.Ct.Rules, 
rule 20. to enter an order dismissing 
the appeal, unless before the expira¬ 
tion of the time limited appellee 
shall have filed with the clerk a writ¬ 
ten request that the cause be passed 
upon by the court, and neither the 
clerk nor the parties by agrreement 
can waive the requirement of such 
rule, except in the manner provided 
in its terms. 

Ind.—Manns Brothers Boot, etc., Co. 
V. Templeton, 44 N.E. 1108, 149 
Ind. 706. 

79. Wyo.—Pried v. Gulberson, 201 
P. 864, 28 Wyo. 208. 

Szteaslon given 

Ind.—Warren Co. v. Exodus, 53 N.E. 

2d 546, 114 Ind.App. 563. 

Neb.—In re Bingaman’s Estate, 47 
N.W,2d 436, 164 Neb. 240. 

Nev.—Strattan v. Raine, 192 P. 471, 
45 Nev. 7. 

Tex.—Jaques Power Saw Co. v. Wom- 
ble, Civ.App., 207 S.W.2d 206. 

Strict showing required 
Tex.—Rhodes v. Turner, Civ.App., 
164 S.W.2d 743. 

79.5 Miss.—Ford v. City of Pasca¬ 
goula, 87 So.2d 658. 

Mo —Little V. Livingston, App , 204 
S.W.2d 698. 

Tex.—Ratclifle v. Mahres, Civ App., 
122 S.W.2d 718, error refused. 

80. Wyo.—^Ryan v. Snyder, 200 P. 
106, 27 Wyo. 612. 

81. N.M.—Toung v. Kidder, 289 P. 
69, 35 N.M. 20. 

82. Ind.—Gamble v. Lewis, 85 N.E. 
2d 629, 227 Ind. 466. 

Kendall Lumber & Coal Co. v. 
Roman, 91 N.E.2d 187, 120 Ind.App. 
368—Lease v. G. & A. Truck Lines, 
90 N.E.2d 351, 120 Ind.App. 78— 
Brodt v. Duthle, 186 N.E. 893, 97 
Ind.App. 692. 

Waiver of grounds for dismissal by 
stipulation in petition for exten-1 
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Sion of time for filing brief see in¬ 
fra 9 1364. 

‘^Merits’’ defined 

The "merits" of the cause to which 
the brief on appeal is limited are 
the strict legal rights of the parties 
as contradistinguished from mere 
questions of practice which the court 
regulates for itself, and from all 
matters which depend on the dis¬ 
cretion of the court. 

Ind.-~Brodt v. Duthie, 186 N.E. 893, 
97 Ind.App. 692. 

Particular questions 

(1) By filing motion for extension 
of time, appellee waives all techni¬ 
cal defects in both the record and 
appellant’s brief, but such rule does 
not deprive the appellate court of 
right to determine fact of its own 
Jurisdiction or determine question of 
finality of Judgment of the court be¬ 
low where such finality is a major is¬ 
sue to be determined by the appellate 
court. 

Ind.—Buck v. Institutional Securities 
Corp, 108 N.E.2d 716, 123 Ind App. 
260. 

(2) An objection that the evidence 
was not in the record does not go 
to the merits of the appeal. 

Ind.—Gamble v. Lewis, 86 N.E.2d 629, 
227 Ind. 456. 

(8) Appellee having made appli¬ 
cation for time to file his brief, 
waived right to assert that appel¬ 
lant’s objection to an instruction was 
not in the record. 

Ind.—^Lease v. G. & A Truck Lines, 
90 N.E.2d 351, 120 Ind.App. 78. 

83. Cal.—^Wood V. Mesmer, 178 P. 
314, 39 C.A. 108. 

84. Or.—Lane v. First Nat. Bank, 
270 P. 476, 181 Or. 850. 

84.5 Tex.—Bell v. Stephenson, Civ. 
App., 187 S.W.2d 162. 
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Particular grounds. Where counsel of appellant 
was ill during the time within which the briefs had 
to be filed, and he in good faith misunderstood the 
rule of the court as to the time allowed for filing,*® 
or where there was a delay in filing the brief be¬ 
cause of a mistake in the records kept by appel¬ 
lant,*® or where neither party has observed the 
rules with respect to the time of filing the briefs, 
and there is no prejudice to the opposite party, 
the court may grant an extension of time in which 
to file the briefs. It is sufficient ground for ex¬ 
tending the time that the delay in filing the brief 
was caused in part by a misunderstanding of coun¬ 
sel, and in part by appellant’s inability, because of 
his poverty, to obtain the money necessary to pay 
the expense of the appeal.** Also it has been held 
that a petition alleging that the attorney for ap¬ 
pellee believed that the case would be dismissed 
for failure of appellant to serve notice of appeal 
in time, and that he was notified that the case would 
be heard on giving him thirty days, within which 
time to file points and authorities, when he was 
compelled to be out of the state on business, and 
that the time given, without extension, would be 
too brief, is sufficient on which to base an order 
extending the time for filing authorities thirty 
days.** 
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Where, however, appellant has sufficient time 
within which to file the brief,** or where counsel 
has not shown due diligence in preparing the brief 
or applying for an extension of time,®^ no exten¬ 
sion of time will be granted. Also it has been 
held that a motion for extension of time comes 
too late after submission of the cause,®* or when 
made on the calling of the docket and at the time 
of a motion by appellee to dismiss,®* or when made 
several months after the expiration of the time for 
filing a brief.®^ It has been held that a motion to 
reinstate, after dismissal of the appeal for a failure 
to file a brief, will not be granted where at the 
time of the motion to dismiss appellant did not have 
his brief ready, nor negative laches, nor show cause 
why he should be allowed to file it.®® Under a 
statute authorizing a motion before the trial court 
for extension of time in which to file briefs, it has 
been held that respondent’s failure to give notice 
to appellants of its application for further time 
will not cause the appellate court to strike the 
briefs from the files where the briefs were filed 
within the additional time granted by the lower 
court.®* 

If the brief is not filed within the extended time, 
the appeal should, in the absence of any reasonable 
excuse, be dismissed,®^ and, in the absence of a 


85. Wyo.—Fried v Guiberson, 201 
P. 864, 28 Wyo. 208. 

▲ppUoatlon for extension necessary 
An affidavit supporting: appellant’s 
application for an extension of time 
for preparing: and serving a brief, 
showing a prolonged and serious ill- 
nes.s of appellant’s attorney and his 
family, was sufficient to justify an 
extension of time, but did not consti¬ 
tute adequate excuse for failure to 
apply for an extension with the time 
fixed for the rules. 

Idaho.—Bear Lake State Bank v. 
Wilcox, 279 P. 412, 47 Idaho 721. 

86. Cal.—Mardcslch v. City of Los 
Angeles. 279 P. 810, 100 C.A. 215. 

87. Tex.—Du Bols v. Tyler, Civ. 
App., 219 S.W. 211. 

88. Cal.—Nlosi v. Empire Steam 
Laundry, 46 P. 153, 114 C. xvil 

89. S C.—Boyd v. Western Union 
Tel. Co., 70 S E 409. 

9a Minn.—Chance v. Hawklnson, 
180 N.W. 214. 

Tex.—Hudson v Blackwell, Civ App., 
151 S.W.2d 889, error dismissed. 

91. Idaho.—Barnes v. Gem Fruit 
Union, 296 P. 184, 50 Idaho 361. 
Mich.—Olson v. City of Detroit, 75 

N.W.2d 74, 344 Mich. 679. 

Minn.—Schnedler v. Warren, 1 N.W. 

2d 418, 211 Minn. 618. 

Ohio.—Gerber v. McFarland, App., 
117 N.E.2d 206, 66 O.L.A. 415— 


Worpel V. Board of Liquor Con¬ 
trol, App., 109 NE.2d 542, 63 0.0. 
375—Heck v. Faulkner, App., 104 

N. B2d 40, 67 O.L.A. 261—Cleve¬ 
land Bldg. Laborers Benev. & Pro¬ 
tective Union v. Board of Liquor 
Control, App., 98 N.E.2d 328, 69 

O. L.A. 161. 

Tex —Maddox v. Ellison, Clv.App., 
240 SW.2d 398—Assembly of God 
Church of Tahoka v Bradley, Civ. 
App. 196 S.W.2d 696—^Ransom v. 
Phillips Petroleum Co., Clv.App., 
144 SW.2d 921. Error dismissed, 
judgment correct—Duncan v. 
Scott. Civ.App., 128 S.W.2d 136, er¬ 
ror dismissed, judgment correct— 
Graves v. Connecticut General Life 
Ins. Co., Civ App., 104 SW.2d 121, 
error dismissed—Dillingham v. 
Roberts Ice Co., Civ.App., 94 S.W. 
2d 586, error dismissed—Adamson 
V Sethman, Clv.App., 60 S.W. 2d 
822. 

Pacts not showing dlligsnos 

Appellant's motion for an exten¬ 
sion of time in which to file a brief 
after expiration of the sixty-day pe¬ 
riod allowed by Sup.Ct.Rules, rule 15 
(104 Pac. xiii), on the ground that 
one of the five attorneys whose 
names appeared as counsel for ap¬ 
pellants was required to be absent 
from his home, was properly refused, 
in the absence of a showing of the 
duration of the absence, or of any 
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reason why such attorney, or one 
of the other four attorneys, could 
not have prepared and filed the brief 
or secured an extension in time, since 
it did not appear that compliance 
with the rule was prevented by un¬ 
avoidable casualty or overwhelming 
necessity. 

Wyo.—Brown v. Brown, 210 P. 390, 
29 Wyo. 60. 

92. Tex.—Morgan v. Oliver, Civ. 
App., 129 S.W. 166. 

93. Ky.—Smith v. Illinois Cent. R. 
Co., 87 S.W. 314, 120 Ky. 565, 27 
Ky.L. 987. 

94. S.D.—Bates v. Loffler, 133 N.W. 
283, 28 S.D. 228 

96. N.C.—Calvert v. Carstarphen, 46 
S.E. 853, 183 N.C. 25. 

96. Wash.—National Christian As¬ 
soc. V. Simpson, 66 P. 844, 21 Wash. 
16. 

97. C!al.—Kaplan v Jones, 292 P.2d 
635, 138 C.A.2d 691—In re Kaemp- 
er’s Estate, 131 P.2d 384, 55 C.A.2d 
946—Kamp v. Security Nat. Bank 
of Pasadena, 110 P.2d 443, 43 C.A. 
2d 847—Petroleum Supply Co. v 
Jahns. 62 P.2d 1060, 18 C.A.2d 23 
—^Waugaman v. Richardson, 236 

P. 207, 72 C.A. 10. 

Minn.—Anderson v. High, 297 N.W. 
821, 210 Minn. 618—Schnedler v. 
Warren, 297 N.W. 86, 209 Minn. 
606. 
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^per excuse, a further extension will not be al- 
lowed.*^** 

Propositions of law and fact A requirement 
that propositions of law and fact be filed in an 
intermediate court within a certain time after per¬ 
fection of an appeal from a probate court has been 
held not jurisdictional, so that the court in its dis¬ 
cretion may relieve a party from default by per¬ 
mitting filing after the time limitedand where 
the appeal was taken in good faith, the default was 
the result of mistake and no prejudice would re¬ 
sult, permission should be granted.^^.is Where per¬ 
mission is granted conditionally and the opposing 
party answers the propositions without objecting 
that the condition has not been performed, the 
condition is waived.®'^*20 

Abridging time for filing briefs. By the express 
provisions of some rules of court, for good cause 
shown, the court may abridge the time for filing the 

briefs.®8 

b. Extension of Time by Stipulation 

In the absence of a permissive court rule, the parties 
cannot extend the time for filing their briefs by stipuia* 
lion. 

Under some rules of court counsel cannot by 
stipulation extend the time for filing briefs, the 
view being taken that the rule specifying the time 
for filing briefs is made for the benefit of the court 


and sot for that of counsel or parties.^® Under 
other rules of court a view to the contrary is tak¬ 
en but even though such a stipulation extending 
the time of filing the briefs is not binding on the 
court, it nevertheless may be binding on the par¬ 
ties to the extent of preventing them from asking 
for a dismissal because the briefs were not filed 
within the time allowed.^ 

Where counsel, after having stipulated for addi¬ 
tional time for filing briefs, refuses to agree to fur¬ 
ther extensions, and briefs are then tendered, the 
court in its discretion may permit the filing of the 
briefs.5 

If rules of court or statutes require a stipulation 
for extending the time to be in writing, a verbal 
agreement is of no effect.^ 

§ 1342. Waiver of Objection 

A failure to file the briefe In time may be waived. 

The filing of a brief out of time is not jurisdic¬ 
tional and may be waived by the parties.^ Thus, 
it has been held that objections based on delay in 
filing a brief are waived where the opposite party 
neither objects to service and filing thereof nor 
moves to have it stricken from the record as not 
filed in time;® where the brief is filed before the 
motion to strike is made, at least where the op¬ 
posite party is not prejudiced thereby or where 


Tex.—Davie v. Flret Nat, Bank, Civ. 

App., 106 S.W.2d 760. 

8 C.J. p 1443 note 90. 

After eeveral extenelo&a 

Appeal would be dismissed where 
no appellant’s brief was submitted 
to appellate division after time to do 
80 was several times extended. 

KT.—Application of Kalman. 112 N. 

T.S.2d 138, 279 App.Dlv. 1079. 

•7.6 Minn.—Anderson v. High, 297 
N.W. 321, 210 Minn. 613—-Schned- 
ler V. Warren, 297 N.W. 36, 209 
Minn. 605. 

97.10 Minn.-—Dahn v. Dahn, 279 N. 
W 715, 203 Minn. 19—In re Sllngr- 
erland’B Estate, 265 N.W. 21, 196 
Minn. 354. 

•7.15 Minn.—Dahn v. Dahn, 279 N. 
W. 716, 203 Minn. 19. 

Bovsmal for failure to •xeroloo dl8- 
oretion 

Order of district court dismissing 
for lack of jurisdiction appeal from 
order of probate court because of 
failure timely to file statement of 
propositions of law and fact re¬ 
quired reversal, where district court 
had discretionary power to determine 
whether appellants should be re¬ 
lieved of default. 

Minn.—In re Slingerland’s Estate, 
266 N.W. 21, 196 Minn. 864. 


97A0 Minn.—Owens v. Owens, 292 
N.W. 89, 207 Minn 489. 

98. Colo—State Bd of Equalization 
V. People, 68 P. 236, 29 Colo 353 

Ohio —State ex rel. Schneider v. 
Smith, 90 N.E.2d 421, 66 O.L A. 
479. 

Wyo—In re Groybull Valley Irr. 
DIst., 62 P,2d 410, 48 Wyo. 623. 

99. Ky.—Warfield Natural Gas Co. 
V. Allen, 33 SW.2d 34, 236 Ky 
858. 

3 C.J, p 1443 note 79. 

Motion for extension denied 

Miss—Guynn v. Shulters, 74 So. 2d 
843, 223 Miss. 232. 

1. Tex.—Connor v. Zachry, 116 S.W. 
867, 117 S.W. 177, 54 Tex.Clv.App. 
188. 

Wyo —Union Pac. R. Co. v. Grace, 
137 P. 881, 22 Wyo. 234. 

3 C.J. p 1443 note 80. 

2. Tex—Alexander v. Garcia, Civ. 
App., 167 S.W. 1102. 

3. Pla.—Baker-Lewis Const. Co. v. 
Mldyette, 141 So. 534, 106 Fla. 602. 

4. Tex.—Texas, etc., R. Co. v. Mar¬ 
tin, Clv.App., 132 S.W. 884. 

8 C.J. p 1443 note 81. 
jjaiOM enrim brief 
A motion for leave to file amicus 
curiae brief, not filed within time 
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prescribed by court rule governing 
briefs for appellant and appellee, was 
too late and mu.st be overruled, not¬ 
withstanding statement that appel¬ 
lants had consented to filing of such 
brief. 

Miss—Burnside v. Burnside, 86 So. 
2d 333. 

6. Wash.—Hildebrand v. Hilde¬ 

brand, 201 P2d 213, 32 Wash 2d 
311. 

Wyo—Reynolds v. Morton, 144 P. 18, 
22 Wyo. 478. 

3 CJ. p 1440 note 26, p 1444 note 92. 

6. Tex.—First Nat. Bank v. Mc¬ 
Clellan. Civ App, 106 SW.2d 394— 
Crawford v Wellington Railroad 
Committee, Civ App., 174 S.W. 1004, 
reversed on other grounds, Com. 
App., 216 SW. 161. 

•Wash.—Hildebrand v. Hildebrand, 
201 P.2d 213, 32 Wash 2d 311. 

3 C.J. p 1441 note 45, p 1444 note 93. 

7. Tex.—Texas & P. Ry. Co. v. Cave. 
248 S.W. 23, 112 Tex. 481, 112 Tex. 
437. 

First Nat. Bank v. McClellan, 
Clv.App., 105 S.W.2d 394—Coffman 
V. Coffman, Clv.App., 71 S.W.2d 381 
—City of Houston v. Kittrell, Civ. 
App., 264 S.W. 619. 

8 C.J. p 1440 notes 16, 17, p 1441 note 
46. 
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the opposite party files his brief before the motion 
to strike is made,® under which circumstances the 
court will consider appellant’s brief, although it 
had theretofore refused appellant’s request to file 
his brief.® 

So, also, there is a waiver where the case is 
argued without objection,^® where the briefs are 
treated as properly filed and no objections made 
until a few days before submission of the cause, 
where the motion to strike is not filed within the 
time prescribed by rule of court,where the brief 
is recognized by filing a motion for, or obtaining 

F. MATTERS ADMITTED 

§ 1343. In General 

Matters which are admitted In the briefs and which 
are not disputed are to be taken as true. 
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an extension of, time within which to file a reply 
brief,^® or where counsel for appellee stipulates 
in writing with appellant’s attorney for the post¬ 
ponement of the submission of the case in order to 
enable appellee to file his briefs.^^ Where defend¬ 
ant in error fails to move for dismissal of the pro¬ 
ceedings for default of plaintiff in error in filing 
his brief, and later the parties stipulate for an ex¬ 
tension of time in which the briefs can be filed, and 
plaintiff in error files his brief within the period as 
extended, the original default of plaintiff in error is 
waived and cannot serve as basis for dismissal of 
the proceedings.!® 

OR NOT CONTROVERTED 

Statements of facts made in briefs^® and such 
other additional facts as are legitimate inferences 
from the statements of facts which are included in 


Flllnir brief before motion to dlsmlee 
or before hearing as curing defect 
see Infra S 1366. 

Xotlon to strike not tltnelp 

Where appellant, on the call of 
the case without notice moved to 
strike respondent’s brief because It 
was not served or filed within thir¬ 
ty days after the service and filing 
of appellant’s brief, the motion Is 
not timely, where it appeared that 
respondent’s brief was served and 
filed more than ten days before the 
motion. 

Wash.—Peterson v. Peterson, 134 P. 
380, 113 Wash 317. 

Zn. riorida 

Where appellant did not file his 
briefs within the time prescribed by 
special rule of court applicable to 
proceeding below, but filed the briefs 
within the time prescribed by the 
general rules for chancery causes, 
appellee’s motion to dismiss the ap¬ 
peal came too late and amounts to 
an acquiescence in, and waiver of, 
appellant’s delay, although If ap¬ 
pellee had moved promptly after 
the lapse of time proscribed by such 
special rule, and before appellant's 
brief was actually filed, his motion 
to dismiss would have been granted 
Fla—Merrcll v. City of St. Peters¬ 
burg. 77 So. 108, 74 Fla. 192. 

8. Tex.—Womack v. City of West 
University Place, Civ App., 32 S 
E.2d 930—Missouri, K. & T. R 
Co. v. Jordan, Clv.App, 2 S.W.2d 
812—Summers v. Campbell, Civ. 
App.. 264 S.W 866—City of Aran¬ 
sas Pass V. Eureka Fire Hose Mfg. 
Co., Civ.App., 227 S.W. 330. 

8 C J. p 1444 note 94. 

Baqulremsiit as to time waived 
Parties having stipulated that both 
should have until submission day to 
file briefs, and appellee having filed 
a reply brief, after receiving a copy 


of appellant’s brief several days be¬ 
fore submission, appellant’s brief 
will not be stricken because filed on 
submission day 

Tex—Masterson v. Town of Hedley, 
Civ.App., 265 SW. 406. 

9. Tex.—Martin Co. v. Cottrell, Civ. 
App, 142 S W 48. 

10. La—Whitehead v. Tulane, 11 
La Ann. 302 

3 C J p 1444 note 96. 

11. Tex.—Pool V. Sanders, Civ.App., 
241 SW.2d 739—Gibson v. Morris, 
67 SW. 433, 28 Tex.ClvApp. 656. 

12. Or—Bird v. Mayo, 144 P. 674, 
76 Or. 100. 

Wash.—Hildebrand v. Hildebrand, 
201 P.2d 213, 32 Wash.2d 311— 
Lovejoy v. Americus, 191 P. 790, 
111 Wash 671. 

13. Ill.—Yates v. Thompson, 44 Ill. 
App. 145 

Wyo—Union Pac, R. Co, v. Grace, 
137 P. 881, 22 Wyo. 234. 

14. Tex—San Antonio, etc., K. Co. 
v. Turnham, Civ.App., 77 S.W. 625. 

15. Wyo.—Reynolds v. Morton, 144 
P. 18, 22 Wyo. 478. 

16. Ala.—First Nat. Bank v. Town 
of Luverne, 180 So. 283. 236 Ala. 
60C. 

Ark—Greene County v. City of Par- 
agould, 266 S.W. 83D, 166 Ark. 192 
—Newberry v. Road Improvement 
Dist. No. 1. 246 S.W. 824, 166 Ark 
276. 

Cal.—Westervelt v. McCullough, 228 
P. 734, 68 C.A. 198. 

Ga.—Maner v. Dykes, 190 S.E. 189, 
66 Ga.App. 436—Reynolds v. Cltl- 
sens’ Bank of Moultrie, 95 S.E. 
763, 22 Ga.App, 164. 

Iowa.—Evans v. Her bran son, 41 N. 
W.2d 113, 241 Iowa 268, 15 A.L.H 
2d 926—Liberty Oil Co. v. Polk, 
186 N.W. 10, 193 Iowa 146. 
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Mo—Harvey v. Peoples Bank, 186 
S.W.2d 273. 

Corpus Juris Ssonndum cited iu 

Lomax v. Sawtell. App., 286 S.W. 
2d 40. 43—Corpus Juris Secundum 
cited in Baker v. Baker, App., 274 
S.W.2d 322, 827—Tackett v. Lln- 
nenbrink. App., 112 S.W 2d 160— 
In re Kelley’s Estate, 256 S.W. 
1064, 213 Mo.App. 492. 

N.Y.—Lawklns v. City of New York, 
71 NY.S.2d 112, 272 App Dlv. 920, 
affirmed 77 N.E 2d 616, 297 N.Y. 
747—Application of Peters, 67 N. 
YS2d 305, 271 App Dlv. 518, modi¬ 
fied on other grounds 73 N.E.2d 
560. 296 N.Y. 974 

S C.—Lanford v. West Oakwood Cem¬ 
etery Addition. Inc.. 75 S.E.2d 865. 
223 S.C. 360. 

Tex.—Thurman v. First State Bank 
of Carbon, Civ.App, 300 S.W. 128, 
reversed on other grounds First 
State Bank of Carbon v. Thur¬ 
man, Com.App., 12 SW.2d 146— 
Plateau Oil Co. v. Choate Oil Cor¬ 
poration, Civ.App, 235 S.W. 686. 
error granted. 

Utah.—Jensen v Logan City, 83 P. 
2d 311. 96 Utah 63. affirmed 88 P.2d 
459, 96 Utah 522. 

3 C.J. p 1448 note 68. 

Admission that complaint sustains 
Judgment 

Where appellants’ brief conceded 
that the complaint in a claim and 
delivery case sustained the judg¬ 
ment if there was sufficient evidence 
of plaintiff’s right of possession, 
any error the trial court made, in a 
finding without evidence to sustain 
it, that defendants had taken the 
property from plaintllTs possession 
without his consent, is cured. 

Cal.—^Harmon v. Keogh, 188 P. 201. 
41 C.A. 778. 

Allowances to counsel 
Where appeal was taken from or- 
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the briefs,are to be taken as binding admissions; | peal are not in evidence, they may be assumed as 
and even though the facts alleged in the brief on ap- | 


d«r making allowances to counsel, 
and there was no proof in court be¬ 
low to Justify the allowances, and 
no brief was filed or oral argument 
made on behalf of respondents, court 
would permit allowances to be made 
only to extent of admissions in brief 
of appellants. 

N.J.—Taylor v. Phox Bus Co., 68 A. 

2d 882, 1 N.J. 867. 

Appellant's admission for sake of 
argument was not conclusive and 
would not be used against him. 

6.C.—^Nelson Atlantic Coast Line H. 

Co.. 4 S.B.2d 278, 191 S.C. 346. 
Oontradlotlons within brief 

An interpleader, whose brief on 
appeal states that the answer to his 
Interplea alleges a relationship of 
debtor and creditor, cannot assert in 
another part of his brief the Insuffl- 
clency of the answer for failure to 
assert such relationship, for his 
statement will be treated as an ad¬ 
mission against the validity of his 
contention. 

Mo.—Maryville Mercantile Co. v. 

Hedgecock, App.. 186 S.W. 56. 
Ooneot presentation of case 

Under Ct. of Civ App Rules, rule 
42 (142 S.W. xiv), providing that, 
when appellant or plaintiff in error 
fails to prepare a cause for submis¬ 
sion, appellee may file a brief in the 
manner required of appellant, except 
that he must shape the proposition 
to show the correctness of the Judg¬ 
ment, appellee's brief must be ac¬ 
cepted as a correct presentation of 
the case without examining the rec¬ 
ord further. 

Tex.—Reece ▼. Langley, Civ.App., 230 

S.W. 609. 

Correctness of instruction 

Xnd.—Riechmann v. Reasner, 61 N.E. 

2d 10, 221 Ind. 628. 

2>efeot in original and amended brief 

Where there was no showing in 
appellant’s brief as to when the mo¬ 
tion for a new trial was overruled, 
and appellee in his answering brief 
pointed out this and other defects, 
and appellant filed an amended brief, 
which, as regards the above defect, 
was the same as the original brief, 
the court had a right to assume that 
the amended brief correctly stated 
the record. 

Ind.—Baltimore & O. S. W. R. Co. v. 

Beach, 168 N.E. 204, 99 Ind.App. 

672. 

Oround of ssoeption 

A statement in brief that excep¬ 
tion to chancellor’s finding was on 
ground that it was contrary to, and 
against weight of, evidence amount¬ 
ed to waiver of contention before 
chancellor that finding was contrary 
to, and unsupported by, evidence, 
yt. —Cook V. Holden, 36 A.2d 363, 113 

Vt. 409. 


Held not admission 

Mo.—Brown v. Alton R. Co., App., 
182 S.W.2d 713, record quashed on 
other grounds State ex rel. Alton 
R. Co. V. Shain, 143 S.W.2d 283, 
346 Mo. 681. 

Tex.—^Holmes v. Coalson, Civ.App., 
178 S.W. 628, affirmed 240 S.W. 
896, 111 Tex. 602. 

Power of special Judge 

A contention of appellant with 
reference to power of special Judge 
to act which was not supported by 
the statement of the record in ap¬ 
pellant’s brief could not be sustain¬ 
ed. 

Ind.—Brown v. Brown, 69 N.E. 2d 
246, 224 Ind. 623. 

Statement or admission by both par¬ 
ties 

Tex.—Blocker v Lawrence, Civ.App., 
233 SW.2d 457—Houston Transit 
Co V. Goldston, Civ.App., 217 S.W. 
2d 435—Parks v. Francis, Civ.App., 
202 S.W.2d 683—Watson v. Mis- 
souri-Kansas-Texas R. Co. of Tex¬ 
as, Civ App, 173 S.W.2d 367. 

Pact that defendants were subject 
to ruling 

Plaintiffs’ argument that the filing 
of an exception of no cause or right 
of action waived the citation was 
an acknowledgment that defendants, 
excepting to the method of citation, 
were subject to the ruling of the 
court sustaining the exception of no 
cause or right of action. 

La—Succession of McDonald, 97 So 
262, 154 La. 1. 

▼ersion of evidence | 

Where plaintiff in error appears in 
propriare persona and files his law 
brief, but fails to specify the brief 
of the evidence as a material part 
of the record, the appellate court 
can, without injustice to him, adopt 
for the purposes of the decision the 
statements as to the contents of the 
brief of evidence contained in his 
law brief. 

Ga.—Manry v. Pheenix Mut. Life 
Ins. Co., 155 S.E. 43, 42 Ga.App. 
24, rehearing denied 166 S.E1. 271, 
42 Ga.App. 31. 

17. Cal.—Rosenberg v. J. C. Penney 
Co., 86 P.2d 696, 30 CA.2d 609. 

Ill.—Chance v. Kimbroll, 36 N.E.2d 
48, 376 Ill. 615. 

Kent V. Rhomberg, 6 N.E.2d 271, 
288 Ill.App. 328. 

Mass.—Furbush v. Connolly, 62 N. 

E.2d 695, 318 Mass. 511. 

Mo.—Clooney v. Wells, 262 S.W. 72 
Rukavina v. Accounts Supervi¬ 
sion Corp., App., 237 S.W.2d 503 
—Lawyers Co-op. Pub. Co. v. Piatt, 
App., 128 S.W.2d 1072. 

Tenn.—Cross Mountain (3oal Co. v. 
Ault, 9 S.W.2d 692* 167 Tenn. 461. 
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Tex.—^Wooton v. Jones, Civ.App., 189 
S.W. 850. 

3 C.J. p 1448 note 59. 

Viudlng iafsrs&tially supported 

A finding that the vendor knew 
his statement to the vendee that ”a 
flow of water of 20 miner’s inches” 
would be available for Irrigation was 
untrue when made was sustained by 
statements in defendant’s brief that 
after making the contract he con¬ 
structed a tunnel, built a cement res¬ 
ervoir, contracted with water ex¬ 
perts to develop one of the wells at 
great expense, and consulted other 
experts, since if the statement were 
true, such acts would be unneces¬ 
sary. 

Cal.—Foster v. Gorham, 219 P. 476, 
63 C.A. 601. 

Implied admissions 

(1) Appellants’ failure to mention 
certain requested interrogatories, 
which trial court refused, would be 
deemed an Implied admission that 
interrogatories were improper. 

Ind—McKinnon v. Parrill, 38 N.E. 
2d 1008, 111 Ind App. 343. 

(2) Where plaintiff’s brief desig¬ 
nated one defendant as solo respond¬ 
ent and did not question correctness 
of Judgment as to other defendants, 
plaintiff was deemed to have aban¬ 
doned its appeal with respect to por¬ 
tions of Judgment in favor of other 
defendants 

Cal —Metropolitan Life Ins. Co. v. 
San Francisco Bank, 136 P.2d 866, 
68 C.A.2d 897. 

(3) Where counsel did not point 
out in his brief any evidence tend¬ 
ing to contradict evidence of witness 
as to existence of a recognized 
boundary line for more than fifty- 
five years, court of appeals would 
treat such evidence as uncon trad let- 
ed and regard it as sufficient to sus¬ 
tain finding that such line was the 
agreed line. 

Ky.—Martin v. Oliver, 176 S.W.2d 
127, 296 Ky. 624. 

Xnfairsnoss held not rsqnlred 

Cal.—Transportation Guarantee Co. 
V. Jellins, 174 P.2d 625, 29 C 2d 
242. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion overruled 
171 S.W.2d 69. 360 Mo. 1236. 

Mont.—Jardine Min. Co. v. Bacom, 
131 P.2d 268, 113 Mont. 416. 

Mers allusion, in appellant’s brief 
of appellee as executor is not an ad¬ 
mission that he is executor where 
the brief expressly controverts that 
fact. 

Ill.—In re Hughes’ EsUte, 231 111. 
App. 104. 
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true as against the party asserting them.^s If ap¬ 
pellee's brief concedes that the reversible errors 
pointed out in appellant's brief exist, the court may 
reverse the case without passing in detail on the as- 
signments.i® 

Where it is admitted that a particular amount is 
due,20 or that a construction of a particular stat¬ 
ute is proper,21 it cannot be questioned or contest¬ 
ed later; and where the party abandons an issue in 
his brief, the court need not consider it .22 An ad¬ 
mission that the method used in computing damages 
is proper, if any damages are allowable, dispenses 
with the necessity of evidence as to the amount of 
damages, and also renders immaterial the omission 
of the petition to plead such damages.28 Such ad¬ 
missions or concessions are sufficient to support the 
conclusions of the court ;24 and where the affirm¬ 
ative of an unsubmitted issue was conceded, it has 
been held that such matter will be given the same 
force as if the jury had answered the issue in the 
affirmative.26 

If appellant makes a concession in his argument 
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on appeal, the supreme court owes him no duty to 
ascertain whether or not the facts warrant the 
concession,26 Where appellant in his brief adopts 
the statements as to distance and measurements 
made in appellee's brief, the appellate court will ac¬ 
cept such measurements as being correct ;2'^ but it 
has been said that concessions of appellant are ac¬ 
cepted with caution.27.6 An admission in a brief 
must be taken in the light of the case as it stood 
at the time the brief was filed.27.io The failure of 
appellant to answer appellee's brief on a particular 
point may not constitute an admission.27.i5 

§ 1344. Uncontroverted Statements in Ap¬ 
pellant's Brief 

An uneontroverted statement In the appellant’s brief 
will be taken as true by the appellate court. 

It is a principle of general application under rules 
of court regulating briefs that statements in ap¬ 
pellant's brief, which the rules provide that it shall 
contain, will be taken as true where appellee does 
not appear, 28 or where such statements are not con¬ 
troverted in appellee's brief,2® or where no brief is 


18. Colo.—People v. Cartwright. 63 i 
P.2d 454, 99 Colo. 487. 

Mo —Corpus Juris Bscundum cited In 
Polltte V. Wall, App., 266 S.W.2d 
283, 284. I 

Or.—Howland v. Iron Fireman Mfg. 
Co.. 213 P.2d 177, 188 Or. 230, re¬ 
hearing denied 216 P.2d 380, 188 
Or. 280. 

Tex—Baldwin v. Baldwin, 136 S.W. 
2d 92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to, Civ. 
App. 137 S.W.2d 1067. 

Wis—Corpus Juris Secundum cited 
In Sova V. Hies, 276 N.W 111, 112, 
226 Wis. 63—Ellis v. Frawley, 161 
N.W. 364, 166 Wis 381. 

19. Tex.—Floyd v. Floyd, Civ.App., 
174 S.W. 715. 

aO. Mass.—Rehrlg v. Inman, 166 N. 
E. 455, 258 Mass. 431. 

Tex.—Brown v. Neyland, Civ.App , 
161 S.W.2d 833, attlrmed in part 
and reversed In part, on other 
grounds 170 S.W 2d 207, 141 Tex 
253, modifted on other grounds 172 
S.W.2d 89, 141 Tex. 253. 

ai. Tex.—Union Woolen Mills v. 
Starke, Civ.App., 228 S.W. 367. 

aa. Iowa —Crowell v. Home Mut. 
Ins. Co. of Iowa, 10 N.W.2d 69, 233 
Iowa 631. 

Mo.—Globe Securities Co. v. Gard¬ 
ner Motor Co., 86 S.W.2d 661, 337 
Mo. 177. 

Tex.—State v. McMurrey Refining 
Co., Civ.App., 182 S.W.2d 862. 

as. Kan.—Nicholson v. Fawley, 210 
P. 482, 112 Kan. 124. 

ad. Ala.—Ingalls v. Ingalls, 66 So.2d 
199, 269 Ala. 80—Pridgen v. Shad- 
gett, 12 So.2d 895, 244 Ala. 167. 


Cal —Hospelhorn v. Newhoff, 111 P. 

2d 688, 43 C.A.2d 678. 

Md—Borchert v. Borchert, 46 A. 2d 
463, 186 Md. 686. 162 A.L.H. 1078. 
Mich—Powers v. Merkley, 291 N.W. 
267, 293 Mich. 177. 

Miss.—Mississippi Oil & Gas Bd. v. 
Superior Oil Co., 32 So.2d 200, 202 
Miss. 139 

Tex—Oliphant v. Buie, Civ.App., 134 
S.W 2d 751, error dismissed, judg¬ 
ment correct—Polk v. Carey, Civ, 
App., 247 S.W. 668. 

as. Tex.—Thurman v. First State 
Bank of Carbon, Civ.App., 300 S. 
W 123, reversed on other grounds 
First State Bank of Carbon v. 
Thurman, Com.App., 12 S.W.2d 146 

26. Iowa.—Benson & Marxer v. Re¬ 
ger, 172 N.W. 166, 186 Iowa 19. 

a?. Mo.—Clark v. St. Louis & S. F. 
Ry. Co., App., 4 S.W.2d 848. 

a7.5 N.M.—Thurmond v. Espalin, 
171 P.2d 326, 60 N.M. 109. 

aV.lO Mont.—Jardine Min. Co. v. Ba- 
corn, 131 P.2d 258, 113 Mont. 416. 

a7.15 Wyo—Lake v. Lake, 182 P.2d 
824, 63 Wyo. 376. 

Motion to dismiss 

Failure of appellant to mention in 
his main brief, appellee’s motion to 
dismiss appeal or to file a reply 
brief answering appellee’s brief on 
the point, could not be taken as an 
admission that no defense existed to 
the motion. 

Wyo.—Lake v. Lake, supra. 

28. nnoontrovsstsd statement of ap¬ 
pellee’s objeotioas 
Where a respondent, whose objec¬ 
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tions in a suit to compel a specific 
performance to the sufficiency of the 
complaint are numerous, does not 
appear in the appellate court to sus¬ 
tain them by any argument or au¬ 
thority, the appellate court is Justi¬ 
fied in accepting appellant’s state¬ 
ment as to what respondent’s princi¬ 
pal contention in the trial court was. 
Mont.—Saint v. Beal, 218 P. 248, 66 
Mont. 292. 

89. Ala.—City of Anniston v. Demp¬ 
sey, 46 So.2d 773, 263 Ala. 697— 
Bankson v. Accident & Cas. Co. of 
Winterthur, Switzerland, 18 So.2d 
398, 244 Ala 371. 

State V. Bragg, 67 So.2d 666, 36 
AIa.App. 430, certiorari granted 67 
So 2d 669, 267 Ala, 13—Horton v. 
J. V. Waldrop Motor Co., 196 So. 
662, 29 Ala.App. 306—^Motor Termi¬ 
nal & Transportation Co. v. Sim¬ 
mons, 180 So 697, 28 Ala.App. 190. 
Ark.—Reynolds v. Winshlp, 299 S.W. 
16, 176 Ark. 362. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 C.2d 793. 

H. Moffat Co. v. Rosasco, 260 P. 
2d 126, 119 C.A.2d 432—Recovery 
Oil Co. v. Van Acker, 216 P.2d 483, 
96 C.A.2d 909—Standard Iron 
Works v. Maryland Casualty Co., 
206 P. 136, 56 C.A. 600. 

Ill —Olson V. North, 276 Ill.App. 467. 
Kan—Nicholson v. Fawley, 210 P. 
482, 112 Kan. 124. 

Mich.—Straus v. Central Detroit 
Realty Co., 12 N.W.2d 402, 807 
Mich. 669—Bartholomew v. Walsh, 
157 N.W. 676, 191 Mich. 262. 

Miss.—Bean v. Clark, 86 So.2d 688— 
Frederic v. Board of Sup’rs, Jack- 
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presented by appellee.®® It has been so held with | the evidence,of statements of the case,®® of a 
respect to statements, made in appellant's brief, of 1 


ton County, 20 So.2d 671, 197 Miss. 
293. 

Mo.—Gerber v. Kansas City, 277 8. 
W. 662. 311 Mo. 49. 

N.H.—Nottingham v. Newmarket 

Mfg. Co., 161 A. 709, 84 N.H. 419. 
Tex—^Hammersteln v. Hammersteln, 
ClvApp., 269 S.W.2d 691—Morales 
V, noddy, Clv.App., 260 S.W.2d 226 
— Stewart V. Basey, Clv.App., 241 
S.W.2d 363, affirmed 245 S.W.2d 
484, 150 Tex. 666—Liooney v. Trad¬ 
ers & General Ins. Co., Clv.App., 
231 S.W.2d 735, error refused no 
reversible error—Donnelly v. Don¬ 
nelly. Clv.App., 220 S.W.2d 278, 
error refused no reversible error 
—Gleason v. Southwestern Sugar 
& Molasses Co., Clv.App., 214 SW. 
2d 640—^McGrew v. Britton, Civ. 
App, 206 S.W.2d 836, error refused 
no reversible error—Lindsey v. 
Williams, Clv.App., 199 S.W.2d 183 
—Rayburn v. Giles, Clv.App, 182 
S.W.2d 9, error refused—Board of 
Insurance Com'rs of Texas v. Al¬ 
lied Underwriters, ClvApp. 180 
S.W.2d 990—Beaver Reclamation 
Oil Co. v. Railroad Commission of 
Texas. Civ.App, 112 S.W.2d 765, re¬ 
versed on other grounds 117 S.W. 
2d 62, 1.72 Tex. 27, rehearing de¬ 
nied 120 S.W.2d 423, 132 Tex. 27 
—Temple Lumber Co. v. Kirby 
Lumber Co., Clv.App, 42 S.W.2d 
1070, reversed on other grounds 
Kirby Lumber Co. v. Temple Lum¬ 
ber Co., 83 S.W.2d 638—Hartford 
Fire Ins. Co. v. Owens, Clv.App., 
272 S.W. 611—Bonaparte v. Supe¬ 
rior Ben. Benev. Ass’n, Clv.App., 
266 S.W. 620—Daniels v. Franklin, 
Clv.App., 233 S.W, 880—Standard 
Rice Co. V. Broussard, Clv.App,, 
223 S.W. 323—^Advance-Rumely 
Thresher Co. v. Moss, Clv.App., 213 
S.W. 690, error refused—City of 
Weatherford Water, Light & Ice 
Co. v. Veit. Civ.App., 196 S W. 986, 
dismissed for want of Jurisdiction 
—Kansas City, M. & O. Ry. Co. of 
Texas v. Corn, Clv.App., 186 S.W. 
807—^Mutual Film Corp. v. Morris 
& Daniel, Civ.App., 184 S.W. 1060— 
Eldridge v. Citizens* Ry. Co., Civ. 
App., 169 S.W. 875. 

8 C.J. p 1448 note 60. 

All laferaaoM which could be 
drawn from the facta were allowed 
in considering the statement of facts 
as taken from appellant's brief which 
was not challenged by appellee. 
Ala.—Motor Terminal A Transporta¬ 
tion Co. V. Simmons, 180 So. 697, 
28 Ala.App. 190. 

An appellee’s desire for brevity 
will not excuse his noncompUance 
with requirement that he controvert 
statements in appellant's brief if 
the attention of the appellate court 
is to be directed thereto. 


Tex.—Beaver Reclamation Oil Co. v. 
Railroad Commission of Texas, 
Clv.App., 112 S.W.2d 765, reversed 
on other grounds 117 S.W.2d 62, 
132 Tex. 27, rehearing denied 120 
S.W.2d 423. 132 Tex. 27. 

Oognlisnos of an tmdenled eomplalnt 
The appellate court must take cog¬ 
nizance of appellant’s complaint, 
which was not denied by appellee, 
that the trial court's opinion pre¬ 
sents a partisan view of facts and 
was prepared by appellee's attorney. 
La.—Pitre v. Guidry. App., 147 So. 
767. 

Motion assumed la record where not 
denied 

Where counsel for appellees does 
not deny in his brief that a motion 
for a new trial was presented to, 
and denied by, the trial court, al¬ 
though such fact is not shown by 
the record, the appellate court may 
assume such facts and treat the rec¬ 
ord as so disclosing. 

Cal.—Miles v. Rosenthal, 266 P. 320. 

90 C.A. 390. I 

Requirement that portion of record 
be printed 

Even though the code requiring 
portions of the record to be printed 
in the briefs, is not complied with, 
where statements concerning the 
findings of fact, conclusions of law, 
and the Judgment are made in ap¬ 
pellant’s brief, and are not chal¬ 
lenged in respondent’s brief, the 
court will assume they are correct. 
Cal.—Greer-Robblns Co. v. Pa cl lie 
Surety Co. 174 P. 110, 37 C.A. 540 
Matter held not statement of fact j 
or of record within text rule. 

Tex—Parker Petroleum Co. v. Laws, 
242 S.W.2d 164, 160 Tex. 430. 
Statement that appeal timely 
Where respondent in no way chal¬ 
lenged a statement in appellant’s 
brief that the appeal was timely per¬ 
fected, the reviewing court must con¬ 
sider the appeal as timely, and that 
it has Jurisdiction to consider mer¬ 
its. 

S.D.—In re Forming and Organizing 
Common School Dist. from Part 
of Territory Embraced in Inde¬ 
pendent School Dlst. of Emery, 246 
N.W. 246, 61 SD. 79, followed in 
In re Formation and Organization 
of Common School Dist. out of 
Territory Embraced within Inde¬ 
pendent School Dist. of Groton. 246 
N.W. 246, 61 S.D. 82. 

30. Ala.—West v. Federal Automo¬ 
bile Ins. Ass’n, 116 So. 898, 22 Ala. 
App. 467. 

Cal.—Goodpastor v. Southern Pac. 
Co., 129 P.2d 963, 64 C.A.2d 762— 
Frajik Graves Sash, Door & Mill 
Co. v. Orange County Bond & Mort¬ 
gage Corporation, 296 P. 869, 111 
I C.A. 476—'Ewar v. Jackson, 288 P. 
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110, 101 C.A. 793—Doud v. Jaokson, 
283 P. 107, 102 C.A. 212. 

Ky—Ilardy-Burllngham Min. Co. v. 
Smith, 206 S.W.2d 1021, 306 Ky. 
819—Bledsoe v. Leonhart, 206 S. 
W.2d 483. 806 Ky. 707—Kentucky- 
West Virginia Gas Co. v. Cornett, 
168 S.W.2d 662, 293 Ky. 86. 

Tex.—Rancher v. Franks, Clv.App., 
269 S.W.2d 926—Gibson v. Berry 
Cemetery Ass’n, Civ.App., 260 S.W. 
2d 600—Leavell v. Lincoln County 
Mut. Fire Ins. Co., Clv.App, 248 S. 
W.2d 223—Van Pelt v. McCabe, 
Civ.App., 236 S.W.2d 686—Gonzales 
v. Gonzales, Civ.App., 224 S.W.2d 
620, error refused—Beyorsdorff v. 
Spillar, ClvApp., 224 S.W.2d 272— 
White V. Adams, Civ.App., 201 S W. 
2d 623—Crittenden v. Heckman, 
Civ.App., 185 S.W.2d 496—Bridges 
V. Williams. Civ.App., 171 S.W.2d 
872—Hall V. Carroll, Clv.App. 67 
S.W.2d 1068—Shoemaker v. MrEl- 
waine, Clv.App., 69 S.W.2d 440 
Failnra of appellee to return record 
Where appellants have delivered a 
copy of their brief and the record of 
the cause to appellee’s counsel, and 
have filed receipts for same in the 
appellate court, and appellee has 
failed to return such record to the 
appellate court and has filed no brief, 
the case will be disposed of without 
transcript or statement of facts on 
appellant’s brief, the court assuming 
that it correctly states the record. 
Tex—Hudson v. Hunt, Civ.App., 244 
SW. 678. 

31. Ind.—Eagle Indemnity Co. v 
McGee, 176 N.E 663, 92 Ind App 
637—Harter v. Morris, 123 N E 
719, 72 Ind.App 189. 

Neb.—Chicago, B. & Q R. Co. v. Bc>x 
Butte County. 156 N W. 881, 99 
Neb. 208. AnnCasl918D 1037. 

Tex.—McRae v. Lamb, Civ.App., 233 
SW.2d 193. 

8 C J p 1448 note 61. 

Duty to point ont evidence on appel¬ 
lee 

Where appellant contends that a 
Judgment is not supported by the 
evidence, respondent has a duty to 
point out to the reviewing court the 
evidence he deems sufficient to sup¬ 
port the Judgment, or el.se he ad¬ 
mits the truth of appellant’s con¬ 
tention. 

Cal.—^Wanti v. Union Bank & Trust 
Co. of Los Angeles, 29 P.2d 882, 
187 C.A. 98, rehearing denied 81 
P.2d 826, 187 C.A. 98. 

33. Ala.—^Benson Hardware Co. v. 
Taylor, 136 So. 863, 24 Ala.App. 
480—Independent Life Ins. Co. v. 
Vann, 130 So. 620. 24 Ala.App. 98. 
Tex.—Kelley v. C. D. Shamburger 
Lumber Co., Clv.App., 23 S.W.2d 
883—Panhandle Motors Co. v, Fos¬ 
ter, Civ.App., 245 S.W. 269. 
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statement of the record,** of assigned errors,*^ or 
of such parts of the record as are claimed to pre¬ 
sent the error or errors relied on for reversal.** 

Where appellant's brief apparently contains all 
the material evidence, and is accompanied by a 
statement that it does contain such evidence, re¬ 
spondent cannot, by a bare denial that the brief 
contains such evidence, preclude the appellate court 
from considering the sufficiency of the evidence, but 
should insert in his brief such additional statement 
as is necessary.*® Also, where appellant's brief dis¬ 
closes that a record has been settled in the trial 
court, the court will assume that such record was 
settled and certified in time, unless the contrary is 
disclosed by respondent's brief.**^ It has likewise 
been held that the appellate court is imder no duty 
to make an independent examination of the record 
as to statements made in appellant's brief which 
are not challenged by appellees;** but it also has 
been held that such an examination is permissi¬ 
ble;** and where it is apparent from appellant's 
own brief that his recital of facts is inaccurate, the 
court will examine the record and find out the facts, 
even though the recital in appellant's brief is not 
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controverted by appellee.®^ 

A statement of fact in appellant's brief, even 
though correct, cannot be accepted on appeal as 
proof of an essential element of his case, where the 
statement has no support in the record.^* ® Also, 
an assertion in the brief without support in the rec¬ 
ord cannot impeach the verity of recitals to the 
contrary in the judgment but the rule that 

such recitals import absolute verity is not applica¬ 
ble where the recitals are contradicted circumstan¬ 
tially by the transcript as well as by unchallenged 
statements in the brief.^® !* 

In case of a disagreement between counsel as to 
the facts disclosed by the record, the court wilt not 
strike appellant's brief as not containing a full and 
fair statement of the case, and as being misleading, 
but will determine what the real facts are from an 
examination of the record.^l Appellant's assign¬ 
ments of error, urged in the brief, will be accepted 
by the appellate court as being properly raised in 
the motion for new trial, unless appellee claims the 
contrary, in which case the transcript will be ex¬ 
amined to settle the disputed issue.^* 


33. Ala,—^New York Life Ins Co. v. 
Mason, 180 So 775, 236 Ala 44. 

Grief Bros. Cooperage Corp v. 
Johnson, 19 So 2d 667, 31 Ain App 
662 

Tex—Hall v Carroll, Civ App., 67 S. 
W2d 1068—Arnold Oil & Drilling 
Co. V. Howell, Civ App., 28 S.W 2d 
1102 

34. Ala—Independent Life Ins. Co. 

V. Vann, 130 So. 620, 24 Ala.App. 
93. 

Ind —Roth V. Vandalia R. Co., 119 N. 

E 1, 187 Ind. 302. 

Confession of error 
Where authorities cited by plain¬ 
tiffs in error apparently supported 
assignment of error concerning ac¬ 
tion of trial court in overruling ob¬ 
jection and admitting affidavit in 
evidence, and defendant in error in 
his brief made no response thereto, 
supreme court would be Justified in 
considering the error confessed. 

Okl.—Magnolia Petroleum Co. v. 
Ball, 223 P.2d 136, 203 Okl. 614. 

35. Ind.—^McElwaine-Richards Co. v. 
Wall, 66 N.E. 763, 169 Ind. 657. 

S.D.—Hepner v. Wheatley, 144 N.W. 
923, 33 S.D. 34. 

36. S.D.—Sweeney v. Hewitt, 148 N. 

W. 603, 34 S.D. 302. 

87. S.D.—Hepner v. Wheatley, 144 
N.W. 923, 33 S.D. 34. 

38. Okl.—^Mayo v. Overstreet, 287 P. 
396, 107 Okl. 228. 

Tex.—Rancher v. Franks, Civ.App., 
269 S.W.2d 926—^Hammersteln v.. 


Hammerstetn. Civ.App, 269 S W. 
2d 691—Donnelly v Donnelly, Civ. 
App, 220 SW.2d 278, error refused 
no reversible error—Texas Em¬ 
ployers Ins. Ass’n v. Van Pelt, Civ. 
App., 83 SW2d 392—^Roden v. 
Farmers’ Nat. Bank of Arlington, 
Civ.App., 19 SW2d 331—Thoma¬ 
son v. McEntlre, Civ.App., 233 S. 
W. 616, affirmed Thomason v. Mc¬ 
Intyre, 254 S.W. 816, 113 Tex. 220. 

39. Cal.—Tarvin v, Davey, 133 P. 
2d 844, 66 C.A.2d 846. 

Evidence not In record 

Where principal grounds relied on 
for reversal depended on considera¬ 
tion of evidence not in record, ap¬ 
pellate court in its discretion would 
consider case on its merits as pre¬ 
sented by Judgment roll and not ac¬ 
cept statement of facts in opening 
brief as true. 

Cal —Tarvin v. Davey, supra. 

Independent review of facts permis¬ 
sible 

Where respondent makes no state¬ 
ment of facts in his brief nor correc¬ 
tions in appellant’s statement, and 
in no way indicates dissatisfaction 
therewith, the Sup.Ct.RuleB, rule 16 
(228 S.W. viii), can take appellant's 
statement as the facts of the case, 
but may make its own review of the 
facts since the facts as stated by 
counsel are frequently shaded. 

Mo.—Pope V. Terminal R. Ass’n of 
St. Louis, 254 S.W. 43. 

The mars faot that claim of trus¬ 
tee, made in his opening brief, that 
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he had advanced several thousand 
dollars of his personal funds for 
Improvements in store and for mer¬ 
chandise purchased for which he 
was entitled to credit before division 
of property between beneficiaries was 
not answered by respondent was not 
a reason for allowing trustee’s de¬ 
mand 

Cal—Bemiker v. Bernlker, 182 P.2d 
567, 30 C.2d 439. 

40. Ind.—State v. Whetsel, 160 N. 
E. 766, 197 Ind. 278. 

Approval by appellee 
Where instruction is set forth in 
"Statement of the Record," in ap¬ 
pellant’s brief, appellees' approval 
of appellant’s "Statement of the Rec¬ 
ord" will not prevent the appellate 
court from examining the record to 
determine the true language of the 
instruction 

Ind—Rolling V. Martin, 38 N.B.2d 
808, 109 Ind App. 184. 

4a5 Iowa.—Homolka v. Drahos, 74 
N.W.2d 689. 

40.10 Tex.—Lozano v. Vivian, Civ. 
App., 287 S.W.2d 661, error refused 
no reversible error. 

40.15 Tex.—Rancher v. Franks, Civ. 
App., 269 S.W.2d 926. 

41. Wash.—Sawdey v. Spokane 
Falls, etc.. R. Co., 67 P. 1094, 27 
Wash. 636. 

48. Ark.—Haglin v. Atklnson-WU* 
Hams Hardware Co., 124 S^W. 518* 
93 Ark. 86. 
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§ 1345. Uncontroverted Statements in Ap¬ 
pellee’s Brief 

The court may take ae true an uncontroverted atate- 
ment In the appellee's brief. 

An uncontroverted statement,or a correction or 
additions to the statement in appellant’s brief,sug¬ 
gested in respondent’s brief and not disputed in a 
reply brief, will be taken as true. Accordingly, a 
statement by appellees as to the evidence,or a 


6 C. J.S. 

statement as to the scope of certain instructions,^* 
where not set out or controverted in appellant’s 
brief, will be accepted as correct. A statement in 
respondent’s brief that a certain sum has been paid, 
where undenied in appellant’s reply brief, establishes 
payment;**^ and where it is stated in appellee’s 
brief that no claim was made in respect of certain 
matters in the lower court, which statement is not 
controverted by appellant, it must be taken as true.** 


Xm. DISMISSAL, WITHDRAWAL, OB ABANDONMENT 


A. DISMISSAL OR WITHDRAWAL IN GENERAL 


§ 1346. Power to Order Dismissal 

The power to order dismissal, whether of the 
appellate court or the lower court, is discussed in 
the sections immediately following. 

§ 1347. -Appellate Court 

Although an appellate court may not arbitrarily dia- 


mlaa an appeal, neverthelese such a court may. In a proper 
cate, diimist an appeal or writ of error, where it hat 
Juritdiction of the caute. 

Although when appellant perfects an appeal to 
an appellate court in the required statutory manner, 
the court does not have the power arbitrarily to 
dismiss the appeal,**-*® nevertheless an appellate 
court, in a proper case on grounds hereinafter in- 


48. Ark.—BlaJcemore v. Brown, 219 
S.W. 311, 142 Ark. 293. 

Cal.—Castriotis v. Cummins, 269 P. 
1115, 93 C.A. 664—Silva v. Recla¬ 
mation Dlst. No. 1001, 182 P. 786, 
41 C.A. 326. 

Ill.—Pepple V. Chicago, M. & St, P. 
R. Co., 164 N.E. 472. 324 Ill, 43. 

In re O’Donneirs Estate, 48 N.E. 
2d 192. 318 Ill.App. 373. 

Ind.—Marshall Field & Co. v. Ander¬ 
son Trust Co., 161 N.E. 668, 87 Ind. 
App. 370—Splelman v. Herskovltz, 
134 N.E. 909, 78 Ind.App. 131. 

Mich —Straus v. Central Detroit 
Realty Co., 12 N.W 2d 402, 307 
Mich 669. 

N.J.—Puorro v. Kaskenas, 167 A, 
737, 11 N.J.Mlsc. 630. 

Okl.—Tiger v. Coker, 68 P.2d 609, 
180 Okl. 175. 

Tex.—Chenowth Bros. v. Magnolia 
Petroleum Co., Clv.App., 129 S.W. 
2d 446, error dismissed, judgment 
correct—Marshburn v, Stewart, 
Clv.App., 296 S.W. 679. 

Wyo.—Oorptis Juris SeouuAum quot¬ 
ed la Tracy v. School Dlst. No. 22, 
Sheridan County, Wyo., 243 P.2d 
932, 938, 70 Wyo. 1, rehearing de¬ 
nied 247 P.2d 163, 70 Wyo. 1. 
AppeUeo’s statemsut as to aaturo of 
deeds 

In a trespass to try title action, 
the reviewing court is not required 
to go beyond the statement of ap¬ 
pellees as to the nature and recita¬ 
tions of the deeds under which ap¬ 
pellants claim to hold as innocent 
purchasers, where appellants made 
no statements from such deeds, but 
rested in their brief by merely giv¬ 
ing the character of the instrument. 
Teat.—^Marshburn v. Stewart* Civ. 
App., 296 S.W. 679. 


Stipulation not denied 

Where plaintiff appellee on appeal, 
on objection of defendant in an ac¬ 
tion to recover broker's commissions 
for the sale of land to an allowance 
in the judgment of commissions on 
unpaid installments, claimed that it 
was stipulated at the trial that the 
installments would have been paid 
by the purchaser, had it not been 
impounded by attachment, and that 
Judgment was to pass for the amount 
of the commission on such unpaid 
installment if plaintiff was entitled 
to Judgment at all, it was assumed 
that appellant conceded the truth of 
such statement, where he did not de¬ 
ny it. 

Cal.—^Arnold v. La Belle Oil Co., 190 
P. 816, 47 C.A. 290. 

Whers appellsut fails to reply to 
appellee’s argument, the court may 
infer that appellant deems the argu¬ 
ment unanswerable, and is justified 
in concluding that the judgment was 
proper. 

Cal.—Campbell v. Ingram, 174 P. 
366, 37 C.A. 728. 

44b Mo.—^Dent v. Investors’ Sec. 

Ass’n, 254 S.W. 1080, 300 Mo. 662. 
N.J.—Cohen v. Camden Refrigerating 
& Terminals Co., 30 A.2d 428, 129 
N.J.Law 619, 146 A.L.R. 308. 

Tex.—Tolbert v. Standard Acc. Ins. 
Co., Clv.App., 218 S.W.2d 488, re¬ 
versed on other grounds 223 S.W.2d 
617, 148 Tex. 236. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Tracy v. School Diet. No. 22, 
Sheridan County, Wyo., 243 P.2d 
932, 938, 70 Wyo. 1, rehearing de¬ 
nied 247 P.2d 168, 70 Wyo. 1. 

8 C.J. p 1449 note 67. 
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45. Ind.—-Bryan v. Rellf, 136 N.E 
886, 192 Ind. 264. 

Holtz V. Elgin, J. & B. Ry. Co, 
98 N.B.2d 246, 121 Ind.App 175— 
Gary Rys. v. Cline, 97 N.E 2d 628, 
121 Ind App. 449—Nolte v. Eyden, 
146 N.E 866, 82 Ind.App. 680. 

Tex—Ellerd v. White, Clv.App., 261 
S.W. 274 

Bart of evidence in appellant's orig¬ 
inal brief 

Where a large portion of the tes¬ 
timony of each party and a large por¬ 
tion of the instructions were omitted 
from appellant’s brief, apparently 
through oversight, and there was no 
reply, it will be assumed that re¬ 
spondent’s brief contains a correct 
statement of that portion of the rec¬ 
ord which it purports to give, and 
that portion of appellant’s brief pur¬ 
porting to cover the same matter 
will be disregarded entirely. 

S.D.—^Braun v. Thuet, 174 N.W. 807, 
42 S.D. 491. 

46. Ind.—Crane v. Hensler, 146 N.E. 
677, 196 Ind. 841, rehearing denied 
148 N.E. 409, 196 Ind. 341. 

47. Cal.—^Atwood v. Hammond, 48 
P.2d 20, 4 C.2d 188. 

48. Colo.—Hart v. Peet, 71 P. 400, 
18 Colo.App. 284. 

48.50 Ill.—Pusatere v. Darnell, 16 
N.E.2d 768, 296 Ill.App. 625. 

R.I.—Coates v. Coleman, 61 A.2d 81, 
72 R.I. 304, reargument denied 51 
A.2d 580, 72 R.I. 304. 

BzeisiBg claim from record 
Where circuit court on appeal In 
probate proceedings struck plaintKTs 
amended claim from certified record 
of proceedings and dismissed appeal 
on plaintiff’s refusal to proceed on 
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dicatcdi has power to dismiss an appeal or writ of 
error, either on motion of a party or on its own 
motion,^® This power exists as long as the court 
retains jurisdiction of the cause.^O Generally the 
question of dismissal is addressed to the sound dis¬ 
cretion of the court.®! It has been stated that a 
motion to dismiss an appeal, if seasonably presented 
in the court where the proceeding is pending, is 
within the jurisdiction of that court, and the ac¬ 
tion of that court as to the disposition of the mo¬ 
tion may be reviewed in a higher court in an ap¬ 
propriate proceeding; but where a motion to dismiss 
an appeal is not made in the lower court, the mo¬ 
tion may properly be brought before the higher 
court,®!-5 

The court, however, cannot dismiss an appeal at 
the instance of appellee on his asserting ability and 
intention to pay all his debts on dismissal of the 
appeal, confessing error as to the amount decreed 
appellant, and tendering the amount of his claim 
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as asserted by him, the supreme court having no 
custody of the funds, and there being no assurance 
that, if the appeal was dismissed, the errors would 
be confessed in the circuit court or the money paid.®^ 
An appellate court which is without jurisdiction in 
a matter, and which properly transfers the appeal 
to another court, may not pass on a motion to dis¬ 
miss the appeal.®^ ® 

When considered from the viewpoint of dismissal 
on the court's own motion, the cases are consid¬ 
ered infra § 1368. 

§ 1348. -Lower Court 

Until an appeal haa been fully perfected, the trial 
court may ditmise; after the Juriediction of the appellate 
court has attached, only the appellate court haa the power 
to dismiss. 

After the jurisdiction of the appellate court over 
an appeal has attached the trial court is without 
power to dismiss an appeal allowed by it,®® and 


his origrinal claim, plaintlfC was enti¬ 
tled to reinstatement of appeal, since 
certified record could not be so ex¬ 
cised. 

Mich—In re Oberle's Estate, 270 N. 
W. 283. 278 Mich. 244. 

49. Pla—Holland v. Miami Springs 
Bank. 63 So.2d 646—Williams v. 
State, 122 So. 623, 97 Pla. 876. 
Mass.—Seder v. Koaslowskl, 40 N.E. 
2d 14, 311 Mass. 30. 

Neb.—In re Marsh’s Estate, 17 N.W. 

2d 471, 146 Neb. 569. 

N.Y.—In re Johnson’s Will, 16 N Y S 
2d 337, 257 App Div. 750. 

Ohio—Alter v. Shearwood, 161 N E. 
667, 114 Ohio St. 660, error dis¬ 
missed 161 N.E. 805, 20 Ohio App. 
12 . 

Okl —Wellsville Oil Co. v. Miller. 
260 P. 186, 48 Okl. 386, affirmed 37 
S Ct. 362. 243 U.S. 6, 61 L.Ed. 669. 
4 C J. p 662 note 1. 

Devolutive appeals 

The supreme court is vested with 
full power to decide whether a de¬ 
volutive appeal should be dismissed, 
and remand to the trial court is un¬ 
necessary. 

La.—Cognevlch v. Blazio, 106 So. 

650, 159 La. 1019. 

Dock of merit on face of record 
Reviewing courts have inherent 
power to dismiss appeals which have 
no merit, when that situation is pre¬ 
sented on face of record and can be 
readily ascertained. 

Cal.—Robbins v. Sonoma County 
Flood Control and Water Conserva¬ 
tion Dist., 292 P.2d 62, 188 C.A.2d 
291. 

Motiou to dismiss beosuse of lusulB- 
oisBoy of appeal bond 

An appellate court will only con¬ 
sider the sufficiency of an appeal 


bond on appeal regularly taken from 
Judgment on motions to dismiss the 
appeal first tried and considered in 
the trial court, unless appellant fail¬ 
ed to cure the deficiency. 

La—Rousseau v. Texas & Pac. Ry. 

Co., 2 La.App 279. 

Motion to vAcate 

In Massachusetts judges of the ap¬ 
pellate division of the district court 
are authorized to pass on plaintiff’s 
motion to vacate defendant’s appeal. 
Mass—Buchannan v. Meisner, 181 
N.E, 742, 279 Mass. 467. 

Statutory procedure inapplicable 
Code section providing for dismiss¬ 
al of a civil action by the court when 
plaintiff fails to appear on trial and 
section abolishing all modes of dis¬ 
missal other than those provided in 
certain chapter refer to dismissals 
without prejudice and contemplate 
no determination of the merits and 
do not afford a procedure applicable 
to appeals from county court to dis¬ 
trict court. 

N.D.—In re Tooz’ Estate, 37 N.W.2d 
493, 76 N.D. 492. 

50. Ohio.—Planson v. Scott, 168 N. 

E. 688. 26 Ohio App. 122. 

After lose of Jnriediotion 
Where reports had already been 
dismissed and petition to establish 
a report denied and nothing relating 
to cause was pending before appel¬ 
late division when motions to stay, 
abate, or discontinue proceedings and 
to Impose double costs on defendant 
were presented, motions were not 
within the jurisdiction of the appel¬ 
late division. 

Mass.—^Henry L. Sawyer Co. v. Boy- 
ajlan, 21 N.E.2d 636, SOS Mass. 811. 
No appeal bond 

(1) Where there has besn no ap¬ 
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peal bond died, the supreme court 
has no jurisdiction to docket and 
dismiss. 

Miss—Calcote v. Stampley, 76 So. 
689. 114 Miss 887. 

(2) Accordingly, although a de¬ 
cree recites that an appeal is granted 
until an appeal bond is given, where 
the bond has not been filed, the su¬ 
preme court acquires no jurisdiction 
to dismiss the appeal, although the 
time within which the bond may be 
given has expired. 

Miss.—Patterson v. Holly Springs 
Separate School Diet, 90 So. 119, 
127 Miss. 423. 

51. Ala.—Luther v. Luther, 100 So. 
497, 211 Ala. 352. 

Minn.—Radabaugh v. Just, 30 N.W.2d 
634, 225 Minn. 187. 

51.5 Mass.—Cherry v. Auger, 16 N. 
E.2d 203, 300 Mass. 367. 

52. W.Va.—Mingo County Bank v. 
Rawl Coal, etc., Co., 66 S E. 1070, 
67 W.Va. 9. 

4 C.J. p 562 note 2. 

52.5 La.—Krauss Co. V. Manton, 78 
So.2d 489, 227 La. 1. 

53. U.S.—Mayor v. Hickey, C.C.A. 
Tex., 67 F 2d 489. 

Cal.—^Wilbur v. Donohoe Kelly 
Banking Co., 75 P.2d 514, 10 C.2d 
473. 

Ga.—Weaver v. Pridgen & Holman, 
99 6.E. 59, 23 Ga.App. 668. 

Mich.—Corpus Juris oitsd lu Reid v. 
Bradstreet Co., 239 N.W. 608, 609, 
266 Mich. 282. 

N.M—^Abeytla v. Splegslberg, 161 P. 
696, 20 N.M. 614. 

Or.—Corpus Juris Bsoundum oitsd lu 
Peterson v. Peterson, 292 P.2d 180, 
183. 
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therefore the motion should be addressed to tfie 
appellate court.®^ It has been stated that when 
notice of appeal has been given, the appellate court 
obtains jurisdiction over the cause and the cause 
IB transferred to that court; in such a case a mo¬ 
tion to dismiss may be heard only in the appellate 
court and such a motion filed in the lower court 
is a nullity.54'5 

On the other hand, if the appeal has not been 
fully perfected, the trial court may dismiss,®5 and 
the motion is ordinarily made in that court.®®-® The 
general rule prevails in New York,®® subject to cer¬ 
tain exceptions in respect of certain courts.®^ 

§ 1349. Dismissal on Consent 

AlthouQh It hat been held that dlamiaaal by consent 
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eannet be allowed without the eanotlon of the eourt, ordi¬ 
narily an appeal may be diamitaed where both parties eo 
request or agree, If the dismissal will not affect the rights 
of others and no question of public Interest Is Involved. 

An appeal will be dismissed, where both appel¬ 
lants and respondents so request or agree, if the 
rights of persons not parties to the record will not 
be affected and the action is not one in which the 
public can be considered a party.®® Under a stat¬ 
ute providing that the parties may effect a with¬ 
drawal of an appeal by filing in the trial court 
clerk’s office a stipulation therefor, the filing of a 
written request signed by both parties asking that 
the case be set for trial, and stating that it was 
at issue, coupled with a stipulation of the parties 
that the appeal had been dismissed, is sufficient to 
restore the jurisdiction of the trial court.®®*® The 


S.C.—Jennings v. Jennings, 90 S.E. 
763, 106 S.C. 198. 

8 C.J. p 1258 note 47 [b]—4 C.J. p 
562 note 3. 

64 . Cal.—Engelken v. Justice Court 
of Eden Tp., 189 P. 298, 46 C.A. 
612. 

La.—Succession of lllg, 154 So. 2, 
179 La. 291. 

4 C.J. p 662 note 4. 

Bxoept for a oaiiss relating to the 
anllloienoj of tlie bond or tbe solven. 
oy of tlie surety, the Judge who 
granted the appeal is unauthorized to 
order Its dismissal after filing of an 
appeal bond, since the motion to dis¬ 
miss the appeal for such cause 
should have been made in the appel¬ 
late court. 

La.—Succession of lllg, supra. 

54.6 Or.—^Peterson v. Peterson, 292 
P.2d 180. 

65. Mass.—Littlejohn y. Littlejohn, 
128 N.E. 426. 236 Mass. 326. 

H.I.—Corpus Juris Ssouadum cited 
in George A, Fuller Co. v. Man- 
cini, 54 A.2d 392, 894. 73 H.I. 178. 
SC.—Pee Dee Farms Corp. v. John¬ 
son. 88 S.E.2d 254, 227 S.C. 396— 
Rylee v. Marett, 113 S.E. 483, 121 
S.C. 866. 

4 C.J. p 562 note 6. 

All motions to dismiss for insnf- 
llclsaoy of bond should be first de¬ 
termined in the trial court. 

La.—Rousseau v. Texas & Pac. Ry. 
Co., 2 La.App. 279. 

66.5 R.X.—George A. Fuller Co. v. 
Mancinl, 64 A.2d 892, 78 R.I. 178. 

66. N.Y.—In re Johnson’s Will, 16 
N.T.S.2d 337, 2B7 App Div. 760. 

O'Shaughnessy v. Spaulding, 161 
N.Y.S. 348. 

4 C.J. p 662 note 6 . 

67* Under App.2>iy.BnleB, rule No. 8 
governing appeals to the appellate 
term from the city and municipal 
courts, a motion to dismiss an ap¬ 
peal for failure to make and serve 


the case on appeal must be made in 
the trial court and not in the appel¬ 
late term 

N.Y.—Shubert Theatrical Co. v. Zieg- 
feld, 113 N.Y S. 801. 

On appeal from the surrogate's 
court to the supreme court the spe¬ 
cial term may entertain a motion 
to dismiss the appeal for irregular¬ 
ity. 

N.Y —Spotts v. Dumesnil, 12 Abb. 
Pr.N.S. 117. 

68. Ark,—Martin y. Pope, 290 S.W. 
2d 849. 

Ky.—Ratliff y. Ratliff, 127 S.W.2d 
838, 277 Ky. 794—Clay County v. 
Manning. 118 S.W.2d 129, 274 Ky 
66 . 

La.—^Wall y. Gremillion, 14 So. 2d 
62. 203 La. 444. 

Friedman’s Estate v. Roberson. 
App., 18 So.2d 917—^Upshaw v. 
Hunter, App., 16 So.2d 471—Mc¬ 
Bride V. Succession of McBride, 
App., 166 So. 148—Graves v. Mer¬ 
rill Engineering Co.. App., 148 So. 
468. 

Miss.—Connecticut Gen. Life Ins. Co. 

V. Lombard. 189 So. 818. 

N.Y.—Stauble v, Kinzolberg, 70 N.Y. 
S.2d 188. 

N.D.—In re Tooz’ Estate* 87 N.W.2d 
493, 76 N.D. 492. 

Okl.—Jaynes v. O’Connor, 23 P.2d 
380, 164 Okl. 216—Victor Building 
& Loan Ass’n y. State, 19 P.2d 834, 
162 Okl. 101. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
663, 28 Tenn.App. 180. 

Tex.—States Oil Co. v. McCarthy, 
Com,App„ 247 S.W. 276. 

Wash.—Lcschner v. Department of 
Labor and Industries, 185 P.2d 113> 
27 Wash.2d 911—Colburn v. Spo¬ 
kane City Club, 147 P.2d 604, 20 
WaBh.2d 412. 

W.Va.—Simmons v. Yoho, 116 S.B. 

361, 92 W.Va. 708, 

4 C.J. p 662 note 8. 

Ooussut to limited diniesal 
Husband’s Appeal from iuterloou; 
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tory order refusing to dissolve an 
injunction, issued on application of 
wife, enjoining husband from prose¬ 
cuting divorce proceeding in another 
state, would be dismissed without 
affecting validity of injunction or 
judgment refusing to dissolve in¬ 
junction. where husband had prose¬ 
cuted divorce proceedings and ob¬ 
tained decree of divorce, and his 
counsel asked that appeal be dis¬ 
missed, and wife’s counsel were will¬ 
ing to have appeal dismissed If dis¬ 
missal should not affect judgment 
refusing to dissolve injunction. 

Tex.—Wlckett v. Wickett, Clv.App., 
142 S.W.2d 691. 

Bsttlemsut of case 

(1) Where it is shown that the 
parties in interest have settled their 
controversy, the appeal therein will 
be dismissed at their request. 

Ala.—Pullman Co. v. Jackson, 86 So. 

37, 17 Ala App. 318. 

La.—Banahan v. Hughes, 104 So. 486, 
158 La. 648. 

Tex.—Georgia Casualty Co. v. Dar¬ 
nell, Com.App., 269 S.W. 918. 

Grantham v. Peterson, Clv.App., 
288 S.W.2d 226. 

Wash.—Raab v. Wallerlch, 290 P.2d 
697, 46 Wash.2d 905. 

(2) An appeal cannot be dismissed 
merely on the basis of a letter from 
the attorney for appellee to the clerk 
of the court stating that he and the 
opposing attorney have settled or 
agreed to settle the controversy, but 
the proper procedure in such cir¬ 
cumstances is for the counsel on 
each side to sign an agreement di¬ 
recting that the appeal be dismissed 
and mail it to the clerk. 

Ky.—^Bledsoe v. Leonhart, 106 S.W. 
2d 483. 805 Ky. 707. 

(3) Settlement as rendering appeal 
moot see infra fi 1864. 

eafi Cal.—Silversmith v., Brawley, 
82 P.2d 486* 28 CJLU 267, 
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consent of the parties to a dismissal must be freely 
and voluntarily given, with a knowledge of what 
they arc doing, by both appellants®® and respond¬ 
ents.®®-® 

It has been stated that whether a dismissal by 
consent will be permitted is within the discretion 
of the court ;®®*^® and it has been held that such 
a course of procedure cannot be followed without 
the sanction of the court in which the appeal is 
pending.®® This is particularly true where the mat¬ 
ter has reached the stage of appeal taken, argued, 
and submitted for decision, and it is out of the 
power of the parties, of their own motion, to enter 
any rule of course that will destroy or impair the 
power of the court over the appeal.®^ The court 
will not allow a litigant to dismiss his appeal on 
consent where it appears that the effect of such 
an order would make it possible for the respondent 
to obtain benefits to which, in equity and good con¬ 
science, he is not entitled.®^-® An appeal will not 
be dismissed on the motion of some of the appellees, 
with the consent of appellant, where each of the 
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remaining appellees not consenting to the motion 
has a substantial interest In the outcome of the liti¬ 
gation ;®i-i® and where the rights of one appellant 
will be adversely affected if the decision from which 
the appeal was taken is affirmed, he can maintain 
the appeal in his own right, even though other ap¬ 
pellants have dismissed their appeal with respond¬ 
ent's consent.®^-!® 

Generally, strangers may not resist the motion if 
the parties of record agree to the dismissal;®® but 
whether one not a party to the suit may resist the 
voluntary dismissal of an appeal or writ of error 
must be determined solely from the record.®® 

§ 1350. Voluntary DismisBal or Withdrawal 

Uniat* It It apparent that prejudice will reault to the 
appellee, in a proper cate the appellant may voluntarily 
dlemitt or withdraw hie appeal. 

In the absence of a stipulation to the contrary,®^ 
appellant, being under no obligation to appeal,®® 
will, as a rule, be permitted to withdraw or to dis¬ 
miss his appeal.®® This will ordinarily be permit- 


59. Idaho—Brainard v. Independent 
Long* Distance Tel. Co., 134 P 832, 
24 Idaho 466. 

La—Gallia’s Succ., 58 So. 691, 130 
La. 867. 

Or.—Livesley v. Johnston, 82 P. 864, 
44 Or. 193. 

Wit.—^Nightingale v. Barent, 40 Wit. 
236. 

4 C.J. p 563 note 9. 

69.5 Mo.—In re Lively, App., 88 S. 
W.2d 891. 

59.10 Cal—De Garmo v, Goldman, 
123 P.2d 1, 19 C.2d 756. 

60. N.J.—Camden Securities Co. v. 
Azoft, 164 A. 398, 112 N.J.Gq. 270. 

61. N J —Camden Securities Co. v. 
Azoff, supra. 

61.5 Cal.—De Garmo v. Goldman, 
123 P.2d 1, 19 C.2d 766. 

61.10 La.—Womack v Varnado, 16 
So.2d 826, 204 Lgl 1019, appeal dis¬ 
missed 64 set. 1287, 322 U.S. 717, 
88 L.Bd. 1568. 

61.15 Minn.—Rice v. City of St. 

Paul, 295 N.W. 629, 208 Minn. 609. 
Authority of attoruty 

Respondent's motion to dismiss ap¬ 
peal of foreign surety company and 
its local receiver, on ground that at¬ 
torney, appearing for such compa¬ 
ny with knowledge and consent of 
insurance superintendent of state of 
its Incorporation and claiming to act 
under hit supervision and direction 
as Its general receiver and liquidator, 
was not authorised by defendants to 
arlve notice of or to prosecute appeal, 
should be denied and case decided on 
merits, even though local receiver 
Joined In motion. 

WaidL—Columbia Bldg. Ca v. Na¬ 


tional Surety Co., 76 P.2d 1027, 194 

Wahh 61. 

62. Ill —Granat v. Kruse, 72 N.E. 

744, 213 Ill. 328. 

4 C J p 663 note 10. 

Dismissal opposed by spsolal ooim- 
sel on contingent ftt 
La—Gravity Drainage Dlst No. 2 v. 

Edwards. 20 So.2d 406, 207 La. 1. 
Without prejudice to sight of inter¬ 
vener 

Where only party appellant Joined 
In motion of appellee to dismiss ap¬ 
peal, appeal was dismissed without 
prejudice to right of intervener to 
prosecute appeal, if he saw fit to do 
so 

Ky—Ratliff v. Ratliff. 127 S.W.2d 
838, 277 Ky. 794. 

Without prejndioe to those repre¬ 
sented by .appellant 

Where appellant admitted execu¬ 
tion of compromise agreement pro¬ 
viding for dismissal of appeal from 
Judgment sustaining general demur¬ 
rer and dismissing the suit in so far 
as appellant was affected in its sepa¬ 
rate or Individual capacity, court of 
civil appeals would dismiss the ap¬ 
peal in so far as it affected the ap¬ 
pellant in its separate and individual 
capacity, but without prejudice to 
the rights of those represented by 
appellant in its fiduciary capacity. 
Tex.—^Douglas Oil Co. v. Permian 
Oil Co.. Clv.App.. 118 S.W.2d 467. 

6g. Ill.—Woods y. Rosenstrom, 262 
Ill.App. 378. 

Besistaaoe by inmtrmr of defendant 
insured 

Where an Ineurer of defendant de¬ 
fends a suit against Insured and sues 
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out a writ of error, it could not re¬ 
sist dismissal of the writ by insured 
as plaintiff in error, where insured’s 
agreement not to Interfere In defense 
of proceeding against insured ap¬ 
peared only in the aflldavlt and not 
of record, although had this appean 
ed of record Insurer would have been 
entitled to resist the dismissal. 

Ill.—^Woods V. Rosenstrom, supra. 

64. Ill.—^McKinley v. Wilmington 
Star Min. Co., 7 Ill App. 386. 

65. Miss.—^Zerkowsky v. Zerkowaky, 
131 So. 647, 160 Miss. 278. 

Tenn.—Corpus Juris Becnadum quot¬ 
ed in Federal Firefighters of Oak 
Ridge V. Roane-Anderson Co., 206 
S.W2d 369, 370, 185 Tenn. 320. 

66. Fla—Thompson v. Filer, 126 So. 
766, 99 Fla. 639—Gaskins v. Mack. 
107 So. 918, 91 Fla. 284. 

Ga—Clark v. Clark, 196 S.E. 406, 185 
Ga. 456. 

Idaho.—Corpus Juris oited in Twin 
Palls Canal Co. v. Carter, 295 P. 
431, 50 Idaho 268. 

Ill.—Brewerton Coal Co. v. Industrial 
Commission, 164 N.E. 412, 324 Ill. 
89. 

Ky.—Smith v. Jones, 11 S.W.2d 937, 
226 Ky. 786. 

La.—Community Chest v. Union Mis¬ 
sion Ass'n, 30 So.2d 181. 

Mias.—Zerkowsky v. Zerkowsky, 131 
So. 647, 160 Miss. 278~-Wolf v. 
Mississippi Valley Trust Co., 98 
So. 581, 130 Miss. 144. 

Mo.—^Bench v. Watts, App., 109 S.W. 
2d 893. 

Okl.—^Whitehead v. King, 216 P. 926> 
91 Okl. 194—Blakeslee v. Young, 
198 P. 606, 82 Okl. 114. 
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ted notwithstanding^ respondent confessetl effof Sind 
consents to a reversal.®^ The application for with¬ 
drawal or dismissal must be Reasonably made.®* 

Voluntary dismissal or withdrawal will not be al¬ 
lowed where it is apparent that prejudice would re¬ 
sult to appellee.®* In at least one jurisdiction, on 
an appeal involving questions of law and fact, where 
an appeal bond is given appellee has a vested in¬ 


terest in the bond and appellant cannot prejudice 
this right through an attempted dismissal, although 
if no bond has been given appellant can dismiss.®**® 
It has been stated, however, that the party filing 
notice of appeal can dismiss it in its entirety, in 
the absence of a cross appeal, notwithstanding the 
appeal is noted as on questions of both law and fact 
and appellees contend that they are entitled to have 
the issues which they brought into the case adjudi- 


Tenn.—Oorpua Juris SMUnaum quot- 
•d lu Federal Firefighters of Oak 
Ridge V. Roane-Anderson Co., 206 
S.W.2d 869, 870, 186 Tenn. 820. 

Banks v. Ins. Co., 7 Tenn.Civ. 
App. 419. 

Tex.—Farr v. State, Civ.App., 298 S. 
W.2d 280—Porter v. Peyton, Civ. 
App., 276 S.W.2d 886—Texas Port¬ 
land Cement Co. v. Lumparoff, Civ. 
App., 204 S.W. 866. 

4 C.J. p 663 note 12. 

Necessity for leave of court or con¬ 
sent of appellee see infra I 1361. 

Bismlsssl to take another appeal or 
submit to order for new trial 

(1) An appeal in any case may be 
dismissed by appellant to pray an¬ 
other appeal, and. in any case other 
than order granting^ new trial, to 
submit to the Judgment appealed 
from. 

Ark.—^Bush ▼. Barksdale, 188 S.W. 
171, 122 Ark. 262, Li.R.A.1917A 111. 

(2) The assent of an appellant 
from an order granting a new trial 
to Judgment absolute in case of af¬ 
firmance is Irrevocable, and he can¬ 
not dismiss appeal to submit to the 
order. 

Ark.—Bush v. Barksdale, supra. 

Improperly united causes of action 
On appeal from Judgment of dis¬ 
missal on ground that two causes of 
action had been improperly united 
on behalf of two plaintiffs whose 
causes of action did not arise out of 
same transaction or series of trans¬ 
actions. motion of one plaintiff to 
dismiss his action with prejudice and 
to permit other party to remain as 
plaintiff would be denied, since case 
was not a mere misjoinder of par¬ 
ties. 

Wash.—Williams v. Maslan, 74 P.2d 
217, 192 Wash. 616. 

Procedure to procure 

Fla.Sup CtRules, rule 28 (87 So. 
ix), providing for voluntary dismis¬ 
sal of causes in vacation, contem¬ 
plates the filing of a preecipe in the 
supreme court signed by attorneys 
of record for plaintiff in error and 
defendant in error, and, if the 
praecipe for dismissal is based upon 
a stipulation signed by counsel for 
plaintiff in error and defendant in 
error, the stipulation should accom¬ 
pany the preeclpe. 

Flau—^Andre v. F. A. P. Jones Inv. 
Corporation, 94 So. 168, 84 Fla. 488. 


Sffeot of ignoring attorney 

Stockholders were not precluded 
on their own motions from dismiss¬ 
ing their appeal from Judgment dis¬ 
missing their derivative action be¬ 
cause they allegedly Ignored the at¬ 
torney who allegedly represented 
them in the trial and on the appeal. 
Wash.—Colburn v. Spokane City 
Club. 147 P.2d 604, 20 Wash.2d 
412. 

Statutory provision inapplicable 

Code of Practice article pertain¬ 
ing to withdrawal of an appeal on 
motion made in lower court while 
that court still has Jurisdiction has 
no application on motion for dis¬ 
missal of appeal in supreme court. 
La.—Resweber v. Jacob. 86 So. 2d G4, 
229 La. 355. 

Strangers may not object 

In a suit against a corporation, no 
cross errors having been assigned, 
receiver and stockholders may not 
object to appellant’s dismissal of ap¬ 
peal from a Judgment setting aside 
appointment of a receiver. 

Ind.—Cooper v. Ferguson Willis Oil 
Co., 161 N.E. 4, 199 Ind. 742. 

Bight of representative to dismissal 

Where stockholder had he survived 
would have been entitled to dis¬ 
missal of his appeal from judgment 
dismissing derivative action, his ex¬ 
ecutrix was entitled to dismissal of 
appeal with costs against her. 

Wash —Colburn v. Spokane City 
Club, 147 P,2d 604, 20 Wa8h.2d 
412. 

Where all questions cannot be set¬ 
tled on appeal from a decree over¬ 
ruling a demurrer to a bill because 
appellee has filed a supplemental bill 
pending appeal, appellant will be al¬ 
lowed to dismiss the appeal. 

Miss.—^Wolf V. Mississippi Valley 
Trust Co., 93 So 681, 130 Miss. 144. 

Where plaintiff purchased jndg- 
mentf it became extinguished by con¬ 
fusion, and his appeal should be dis¬ 
missed on his motion. 

La.—Waldauer v. Harris, 108 So. 107, 
161 La. 10. 

Withdrawal of oonntovolaim against 
Intervening bank on appeal 
Ill.—PilackUB v. PiiackuB, 66 N.E3.2d 
223, 828 I11.APP. 126. 

67. Cal.—San Joaquin & Kings Riv¬ 
er CSanal & Irrigation Co. v. James 
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J. Stevinson, 200 P. 767, 63 C.A. 
766. 

68. Ga.—Burke v. White, 80 S.BL 
311, 141 Ga. 72. 

Pa.—Saint v. Cornwall, 66 A. 440, 
207 Pa. 270. 

Wis.—^Anheuser v. West Lawn Cem¬ 
etery Co., 282 N.W. 677, 230 Wis. 
262. 

69. Fla.—Gaskins v. Mack, 107 So. 
918, 91 Fla. 284. 

Ky.—Board of Ed. of Berea v. Muncy, 
239 S.W.2d 471—Smith v. Jones, 11 
S.W.2d 937, 226 Ky. 786. 

Ohio.—Phillips v. L, etc., Co, 17 
Ohio Cir.Ct., N.S., 298. 

Or.—Portland General Elec. Co. v. 
Hydroelectric Commission, 298 P. 
2d 840. 

Tenn.—Federal Firefighters of Oak 
Ridge V. Roane-Anderson Co., 20G 
S.W.2d 369, 185 Tenn. 320. 

4 C.J. p 663 note 16-17, 24 C.J. p 910, 
note 87. 

Absence of intention to proseonte ap¬ 
peal 

Litigant, who has perfected an ap¬ 
peal from a decree which fixes a 
date on which the opposite party 
shall act in order to obtain the bene¬ 
fits of the decree, without the Inten¬ 
tion to prosecute such appeal, will 
not be permitted to announce his 
abandonment of the appeal on the 
expiration of the date fixed and en¬ 
force the penalty clause against the 
opposite party who, during such 
time, was powerlesss to take steps 
to compel compliance with the de¬ 
cree by the litigant and who was 
awaiting the prosecution of the ap¬ 
peal and a review of the case in 
order that it might be determined 
whether such decree should become 
conclusive between the parties. 

Ill.—Union Cent. Life Ina Co. of 
Cincinnati, Ohio, v. Anderson, 10 
N.E.2d 46, 291 Ill.App. 423. 
riling of rseosd by respondeat 
Filing of record by victor In trial 
as authorized by statute has same 
effect as if record was filed by loser 
as appellant, and when that Is done 
appellant will not be permitted to 
dismiss appeal if doing so will prej¬ 
udice appellee’s rights. 

Ky.—Brown v. Thompson, 148 S.W. 
2d 286, 286 Ky. 410. 

68^ Ohio.—Ex parte Kurtzhals, 

App., 60 N.E.2d 662, affirmed 48 K. 
E.2d 667, 141 Ohio St 482. 
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cated in the appellate court, where there is no show¬ 
ing that appellees will be unreasonably prejudiced 
by a dismissal.®*-!® Defendant in error has no right 
to object to a dismissal of a writ of error, unless 
by such dismissal some right of his will be preju¬ 
diced;®*!® and where the only judgment excepted 
to is the dismissal of an appeal which plaintiff in 
error had filed in an intermediate court, and there 
is no cross bill by defendant in error, or motion 
by him for the assessment of damages against plain¬ 
tiff in error for appealing for the purpose of delay, 
it has been held that no right of defendant in error 
can be prejudiced by a dismissal.®*-*® 

A voluntary dismissal or withdrawal will ordi¬ 
narily not be permitted where the public is inter¬ 
ested.*^® The mere fact, however, that the validity 
or construction of a statute or ordinance is involved 
on an appeal is not generally sufficient in itself to 
justify or require that a motion for dismissal by 
appellant be refused.^®-® 

With respect to the seasonableness of the appli¬ 
cation, it has been variously stated that appellant 
may withdraw the appeal before the citation on 
appeal is served,*^! before the transcript of the rec- 
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ord reaches the appellate court,or before appel¬ 
lee is entitled to affirmance because of appellant*s 
failure to do what is required to have the appeal 
heard.7* It has also been held that the appeal may 
be withdrawn before oral argument,*^* ® at oral 
argument,^® or even after argument*^® if before a 
decision on the merits,*^® or before the entry of the 
judgment.In the case of an appeal from the 
probate court, withdrawal may be at any time be¬ 
fore trial de novo.7* Counsel for plaintiff in error 
may withdraw to save costs even after the appel¬ 
late court has intimated its judgment on a motion 
to dismiss,7* although it has been held that an ap¬ 
peal may not be dismissed or withdrawn after it 
has been perfected.®® 

When an appeal is the proper remedy of appel¬ 
lant, he cannot abandon it to invoke the aid of eq¬ 
uity.®! 

Since the withdrawal of an appeal becomes ef¬ 
fectual only by an order of the appellate court, ap¬ 
pellant may revoke his petition for withdrawal be¬ 
fore the entry of such order.®* 

One appellant may withdraw as to himself,®® but 
not as to his coappellants,®® or cross appellants, 


69.10 Ohio.—^Pendleton v. Sharp, 62 
NE.2d 641, 76 Ohio App. 343. 
69.1S Ga.— Hanley v. Rainey, 199 S. 

E. 248, 58 Ga.App. 485. 

69.20 Ga—Hanley v. Rainey, supra. 
■70. Or.—Russell v. Crook County 
Court, 146 P, 658, 75 Or. 168. 

70.5 Tenn.—Federal Firefighters of 
Oak Ridge v. Roane-Anderson Co., 
206 SW.2d 369, 186 Tenn. 320. 

71. La.—Johnson v. Weinstock, 
Mann Unrep.Cas. 167. 

72- D.C.—Evans v. Humphreys, 9 
App.D.C. 392. 

‘73. Tex.—Peter Co. ▼. Green, Civ. 

App., 42 S.W.2d 1064. 

.Aftsr right to aArmainos Is aoguirsd 
appeal oaimot be dismissed 

(1) Appellant, by neglecting duty 
in not properly abstracting the case 
.and thus placing on respondent the 
necessity of abstracting the case, 
which respondent did, permitted re¬ 
spondent to acquire substantial 
rights that appellant cannot take 
away by voluntarily dismissing the 
appeal. 

Mo.—State Bank of Seneca v. Saft, 
App., 76 S.W.2d 420. 

(2) Appellant was not entitled to 
have appeal dismissed on receiving 
notice of respondent’s motion to have 
Judgment affirmed, where no excuse 
was offered for failure to perfect the 
appeal and respondent complied with 
all requirements entitling him to af¬ 
firmance of the Judgment. 

JMo.—Pine v. By bolt, App., 60 S.W. 


2d 640. affirmed 63 S.W.2d 28. 838 
Mo. 888. 

In. Nbw Jersey 

Where the proceedings in the or¬ 
phans’ court were radically defective, 
the widow was allowed her election 
to dismiss and begin anew or to 
amend and proceed in the higher 
court. 

N.J.—Osborne v. Rogers, 19 N.J.Eq. 
429. 

73.5 Fla—^Pope v. State, 178 So. Ill, 
130 Fla. 579. 

74. Colo.—^ITzzell v. Lunney, 104 P. 
946, 46 Colo. 403. 

75. N.Y.—Lawlor v. Magnolia Metal 
Co., 63 N.E. 637, 168 N.Y. 743. 

76. Ga—Styles v. Waters, 94 S.E. 
2d 702, 212 Ga. 644. 

Ill.—People ex rel Waite v. Bristow, 
62 NE2d 546, 391 Ill. 101—First 
Nat. Bank v. Union State Sav. 
Bank & Trust Co., 182 N.E. 763, 
350 Ill. 21. 

Or.—Horner v. Pleasant Creek Min. 
Corp, 109 P.2d 1044, 166 Or. 683. 

77. Md.—Newson v. Douglass, 7 
Harr. & J. 417, 16 Am.D. 317. 

After oonrt had voted for reversal 
N.Y —Garsson v. National Rubber 
Machinery Co., 64 N.Y.S.2d 862, 271 
App.Div, 770. 

78. N.H.—Hood v. Marshall, 45 A. 
674, 69 N.H. 605—Simpson v. Gaf- 
ney, 30 A. 1120, 66 N.H. 477. 

79. Ga.—Camfleld v. Shaw, 40 Ga. 
492. 


80. Ky.—Sweeney v. Coulter, 68 S. 
W. 784, 109 Ky. 296, 22 Ky.L. 885. 

4 C,J, p 564 note 25. 

81. Ark.—Special School DIst. No. 
60 V. Reason, 84 S.W.2d 1084, 183 
Ark. 102. 

82. Ala.—Cartlidge v. Sloan, 26 So. 
918, 124 Ala. 596. 

83. Wyo.—Barrett v. Whitmore, 207 
P. 71, 28 Wyo. 496. 

4 C.J. p 664 note 27. 

XMsmlssal as to one appellant 
Motion of individual defendant to 
dismiss his appeal from judgment 
overruling pleas of privilege of all 
defendants would be sustained 
where the appeal had become moot 
as to him because of dismissal as to 
him on trial on the merits, and no 
party to the suit filed a reply to the 
motion or contested the individual 
defendant's motion to dismiss the 
appeal. 

Tex.—Stripling v. Holng, Civ.App., 
203 S.W.2d 1016. 

84. Minn.—Rice v. City of St. Paul, 
296 N.W. 629, 208 Minn. 509. 

Neb.—Marvel v. Craft. 219 N.W. 242. 

166 Neb 802. 

4 C.J. p 564 note 28. 

XotioB filed too late 

Where an appeal was Jointly pros¬ 
ecuted by county commissioners and 
a bridge company, a motion by the 
board to dismiss the appeal as not 
authorised by it should be refused 
when filed after expiration of the 
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without their consent.^^ Where a joint appeal h 
erroneously taken appellants may discontinue, or 
suffer a non pros., as to all but one of their number, 
allowing the appeal to continue as a single appeal 
by the remaining appellant^^ It has also been held 
that appellant’s election to dismiss does not impair 
appellee’s right to have his cross assignments of 
error considered but where appellee does not 
expect a ruling on the exceptions made in his cross 
bill unless judgment is reversed on appellant’s main 
bill of exceptions, the cross bill will be dismissed 
in accordance with appellee’s request on affirmance 
of the judgment on the main bill of exceptions.®7.6 

A dismissal as to one appellee operates as a dis¬ 
missal as to all, where the judgment is such that it 
cannot be disturbed without affecting all appellees 
otherwise it does not.*® 

Although appellants must give the appellees suffi¬ 
cient notice of the hearing on their motion to dis¬ 
miss,*®-® one cannot dismiss his appeal merely by 
serving notice of dismissal on appellee;®® but a 
written notice to the clerk and to the counsel of 
appellee that appellant has concluded not to carry 
forward the appeal constitutes a withdrawal.®^ In 
at least one jurisdiction the clerk must enter the 


6 C.J.S. 

withdrawal of the appeal on the docket.®* 

Withdrawal of a motion to dismiss may be made 
any time before such motion is sustained.®* 

§ 1351 . - Leave of Court or Consent of 

Appellee 

An appellant cannot dltmlaa hla appeal aa of right, 
and ordinarily leave of court la required; in aome Jurfa- 
dictiona, or under certain circumatancea, the consent of 
the appellee la required. 

An appeal cannot be dismissed except on leave 
of court ;®^ appellant cannot do it as a matter of 
right.®* No request is necessary to enable appel¬ 
lant to move to dismiss.®* In some jurisdictions or 
under certain circumstances the consent of appellee 
also is necessary,®^ at least after the jurisdiction 
of the appellate court has attached.®'^-* It has been 
stated that the only inhibition placed on the with¬ 
drawal or dismissal of a case after an appeal has 
been lodged in the appellate court is the refusal of 
the appellees to give their consent.®'^*^® Where 
respondents answered the appeal and sought to have 
the judgment set aside, appellants are not entitled 
to have the appeal dismissed because both appel¬ 
lants and respondents have affirmed the validity of 


time when the brldere company could 
appeal alone. 

Okl.—^Board of Com’rs of Kay Coun¬ 
ty V. Smith, 148 P. Ill, 47 Okl. 184. 
Where one of oeverol defeadaati 
appeals for all, he cannot thereafter 
withdraw hie appeal as to his code¬ 
fendants. 

Pa.—Bonner v. Campbell, 48 Pa. 286. 
85. Neb.—Marvel v. Craft, 219 N.W. 
242, 116 Neb. 802. 

88. Pa.—In re Schueta* Estate, 172 
A. 865, 816 Pa. 105, remitted to 
174 A. 832. 

87. Colo.—City of Loveland v. West¬ 
ern Liffht & Power Co., 170 P. 191, 
69 Colo. 26. 

Iowa.—Blankenhorn v. Edgar, 186 
N.W. 893, 193 Iowa 184. 

4 C.J. p 664 note 29. 

87.5 Conn.—^Boardman v. Connecti¬ 
cut Sav. Bank, 61 A.2d 926, 138 
Conn. 896—Carllno v. City of Meri¬ 
den, 132 Conn. 394, 44 A.2d 823. 

Ga.—Patents v. Tanner, 84 S.E.2d 
84, 199 Ga. 304. 

88. Kan.—McPherson ▼. Storoh, 80 
P. 480, 49 Kan. 318. 

89. Iowa.—^McCann v. Clark, 148 N. 
W. 1025, 166 Iowa 706. 

89.5 Minn.—Muirhead v. Johnson, 
42 N.W.2d 818, 231 Minn. 667. 

99. Minn.—Greenhut Cloak Co. v. 
Greek, 167 N.W. 827, 184 Minn. 464. 

9L Conn.—In re Brelsen, 41 A. 774. 
9flL Conn.-—In re Brelsen, supra. 


93. W.Va.—Price v. Fitzpatrick, 100 

S. B. 872, 85 W.Va. 76. 

94. La.—Community Chest of Cad¬ 
do & Bossier Parishes v. Union 
Mission Ass'n, App., 30 So.2d 131. 

Miss.—^Wolf V. Mississippi Valley 
Trust Co., 93 So. 681, 130 Miss. 
144. 

N.M.—Henderson v. Dreyfus, 191 P. 

465, 26 N.M. 262. 

4 C.J. p 664 note 88. 

Time for granting leave 
After argument and before deci¬ 
sion by supreme court, leave may be 
granted a party to withdraw his ap¬ 
peal. 

Ga.—Styles v. Waters, 94 S.E.2d 702, 
212 Ga. 644. 

95. U.S.—Greenville Banking & 
Trust Co. V. Selcow, C.C.A.N.J., 26 
P.2d 78. 

Cal.—Oorpus Juris Secundum cited in 

De Garmo v. Goldman, 123 P.2d 1, 
8, 19 C.2d 766. 

Mass.—Gifford v. Smiley, 171 N.B. 

645, 271 Mass. 467. 

N.M.—Henderson v. Dreyfus, 191 P. 

455, 26 N.M. 262. 

4 C.J. p 664 note 34. 

96. U.S.—Baltimore S. S. Co. v. 
Phillips, C.C.A.N.Y.. 9 P.2d 902, re¬ 
versed on other grounds 47 S.Ct. 
600, 274 U.S. 816, 71 L.Ed. 1069. 

97. La.—^Resweber v. Jacob, 86 So. 
2d 64, 229 La. 855—Sims v. Sims, 
83 So.2d 660, 228 lA. 622—Otwell 

T. Vaughan, 173 So. 627, 186 La. 
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911—Bellacl V. Carder. 147 So. 491. 
177 La. 31—^Noble v. Landry, 143 
So. 329, 176 La 367—Hennen v. 
Hennen, 137 So. 196, 173 La. 404— 
Planters’ Lumber Co. v. Sugar 
Cane By-Products Co, 97 So. 267, 
154 La. 16—State v Salmen Brick 
& Lumber Co., 90 So. 273, 149 Leu 
968—Interdiction of Erlohson, 90 
So. 235, 149 La. 896—Graff v. 

Graff, 67 So. 817, 136 La. 749. 

Graves v. Merrill Engineering 
Co., App, 148 So. 453. 

4 C.J. p 564 note 35. 

Where appellee’s oounssl oonssnt- 

ed to a request of appellant’s coun¬ 
sel for dismissal of appeal because 
of the death of appellant subsequent 
to perfecting of the appeal, the ap¬ 
peal was dismissed. 

La.—McBride v. Succession of Mc¬ 
Bride, App., 166 So. 148. 

Whether appeal moot held not con¬ 
trolling 

Appellant was entitled to dismiss 
his own appeal. Irrespective of 
whether appeal was moot, as long 
as respondent was not harmed and 
made no objection. 

Or.—Portland General Elec. Co, v. 
Hydroelectrio Commission, 898 P. 
2d 840. 

97.5 La.—^Diamond T. Motor Trucks 
V. Billob, App., 167 So. 882. 

97.10 La.—Oravlty Drainage Diet. 
No. 2 V. Edwards, 20 So.8d 406, 2Q7 
La. 1. 
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the judgment appealed from, since to affirm the va¬ 
lidity of a judgment is not to acknowledge that the 
judgment is one which should have been ren- 
dered.®^*!® In other jurisdictions, or under other 
circumstances, consent of appellee is not neces- 
sary,®8 unless, as shown in § 1350, it is apparent 
that appellee will be prejudiced by the dismissal. 

A party to one of several consolidated causes may 
withdraw his appeal without the consent of a party 
to another.®® 

§ 1352. - Payment of Costs and With¬ 

drawal of Bond 

On withdrawal or diamitial of his appeal the appel¬ 
lant should be charged with the coats, but the appeal bond 
may not be withdrawn where respondent is entitled to its 
security. 

An appellant dismissing or withdrawing his ap¬ 
peal should be charged with the costs.i It has been 
held that where appellants move to dismiss the ap- 
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peal on the ground that it has become moot, but 41e 
no affidavits in support of the motion, the court is 
unable to determine whether the appeal is moot; 
and since the court will not pass on the merits of 
an appeal for the sole purpose of adjudicating costs, 
the motion to dismiss will be granted at the cost of 
appellants.^*® When appellant asks for leave to 
dismiss because of vital matter inadvertently omit¬ 
ted by respondent and supplied since the appeal was 
taken, the appeal may then in that case be dismissed 
without costs to appellant.® 

While appellant may ordinarily dismiss on pay¬ 
ment of costs, he cannot withdraw his appeal bond 
on doing so, where respondent is entitled to the se¬ 
curity given by the bond.® Where the principals 
filed dismissals of an appeal and deposited money 
to cover a judgment against them and their sure¬ 
ty, the appeal may be dismissed, notwithstanding the 
surety’s opposition.^ 


B. GROUNDS FOR DISMISSAL 


§ 1353. In General 

Appeals will be dismissed only for good reason and on 
some ground recognized by statute or rule of court, or be¬ 
cause of such substantial defects as to render a proper 
disposition of the cause on appeal impossible. 

Appeals will not be dismissed on mere techni¬ 
calities^*®® or inaccuracies,^ ®® but only for good rea¬ 


son^ ®® or on substantial grounds.^ ®® Thus a mo¬ 
tion to dismiss an appeal must be made on some 
legal ground recognized by statute or rules of court, 
or otherwise present substantial defects of such a 
nature as to preclude a fair determination of the 
cause on appeal, or the motion will be denied.® 


97.15 La.—Otwell v. Vaughan, 173 
So 627, 186 La. 911. 

Failure of appellee to answer 

Where appellee did not answer an 
appeal and did not appear when the 
case was submitted for decision, ap¬ 
pellant’s motion to dismiss with 
prejudice would be granted. 

La.—Serpas v. Lee, 86 So.2d 691, 
229 La. 739. 

98. Ill.—First Nat. Bank v. Union 
State Sav. Bank & Trust Co., 182 
NE. 753, 360 Ill. 21—Vincent v. 
McElvain, 136 N.E. 602, 304 Ill. 
160. 

Neb.—Marvel v. Craft, 219 N.W. 242, 
116 Neb. 802. 

4 C.J. p 664 note 36. 

Jurlsdilotion of tbo person of a 
defendant or appellee is not neces¬ 
sary, in order to allow dismissal of 
a suit or appeal, although defendant 
or appellee is an Infant, or under 
some other legal disability, the mo¬ 
tion being to dismiss not the defend¬ 
ant or appellee, of whom the court 
may not have Jurisdiction, but the 
suit or proceeding, of which it has. 
Ill.—^Vincent v. McElvain, 136 N.E. 
602, 804 Ill. 160. 

99. D.C.—Gilbert v. Washington 
Ben. Endowment Assoc., 21 App. 
D.C. 844. 

6 C.J.S.—26 


1. Cal.—Muller v. Union Traction 
Co., 228 P. 731, 68 C A. 239 
Mich —Castator v Boves <X: Bland- 
ford, 192 N.W 696, 221 Mich 691. 

4 C.J. p 664 note 40. 

Where appeal will not lie 

Where appellants, instead of seek¬ 
ing mandamus, appealed from a non- 
appealable order which sustained a 
contest by the clerk of appellants’ 
pauper’s oath, appellants, if desiring 
to apply for mandamus, were given 
leave to withdraw the record and 
statement of facts for use therein, 
but, having filed an appeal bond, they 
were required to pay costs in ac¬ 
cordance with the obligation of the 
bond as a condition precedent to such 
withdrawal. 

Tex.—Thoms v. Eskew, Civ.App., 81 
S.W.2d 713, error dismissed. 

1.5 Tex.—Parr v. State, Civ.App., 
293 S.W.2d 280. 

8. Wis.—Sueterlee v. Sir, 26 Wls. 
367. 

3. Wls.—Helden v. Helden, 9 Wis. 
667. 

4. Cal.—Contos v. Manetas, 260 P. 
666, 86 C.A. 166. 

4.50 Ariz.—Consolidated Stage Co. 
V. Corporation Commission, 182 P. 
2d 937, 66 Ariz. 75. 
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La—McCann v. Todd, 10 So 2d 769, 
201 La. 963. 

Alpaugh V. Krajcer, App, 64 So. 
2d 233—Woodfln v. Paul, Rice & 
Levy, Inc., App, 53 So 2d 299. 

Informality 

La—Clostio’s Heirs v. Sinclair Re¬ 
fining Co, App, 36 So.2d 283. 

Teohnioal quashing deprecated 

Pa.—Schmehl v. Mullinger, 191 A. 62, 
326 Pa. 487. 

4,56 La—Alpaugh v. Krajcer, App., 
64 So.2d 238. 

4,00 La.—Woodfln v. Paul, Rice & 
Levy, Inc., App., 53 So.2d 299. 

4.65 La.—Lerner v. Bischof, App., 
189 So. 142. 

5. Ala.—Blevins v. Underwood, 166 
So. 801, 232 Ala. 100. 

Cal.—In re Duncan’s Estate, 60 P.2d 
844, 7 C.2d 364. 

Ga—Terry v. Fickett, 88 S.E.2d 163, 
199 Ga. 30—^Albany Federal Sav¬ 
ings & Loan Ass’n v. Henderson, 81 
S.E.2d 20, 198 Ga. 116. 

Rose City Foods v. Usry, 71 S. 
E.2d 649, 86 Ga.App. 807—Bethea 
v. Dixon, 88 S.B.2d 723, 72 Ga.App. 
384. 

Ill.—First Nat. Bank of Jonesboro v. 
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Accordingfly, where the record is so faulty that | no review of the action of the trial court is war- 


Road Diet. No. 8 . 68 N.E.3d 884» 
889 111. 166. 

Litchfield Nat. Bank v. McBride. 
7 N.E.2d 848. 289 Ill.App. 420. 

Ind.—Harloa v. Currie. 100 N.E.2d 
901. 121 Ind.App. 662. 

Iowa.—State v. Hall. 181 N.W. 683. 
190 Iowa 1283. 

Kan.—Rogrers v. Rogers. 148 P. 408. 
93 Kan. 108. 

Nev.— Ooxpns Jnrim ■•onadiun olted 
la Baker v. Baker. 87 P.2d 800. 
802. 69 Nev. 163. modified on other 
grounds 96 P.2d 200. 69 Nev. 163. 
N.D.—In re Too*’ Estate. 87 N.W.2d 
493. 76 N.D. 492. 

Okl.—Van Pelt v. Grant. 220 P.2d 
242. 203 Okl. 267. 

Va.—Southeast Lumber Export Co. 

v. Friend. 164 S.E. 372, 158 Va. 863. 
4 C.J. p 566 note 43. 

“Motions to dismiss appeals should 
be based on alleged irregularities in 
the lower court or in the appellate 
court, in proceedings relating to the 
appeal, or on want of jurisdiction in 
one or both courts, and should con¬ 
tain nothing relating to the merits 
of the controversy except for the 
purpose of illustration.” 

La.—Alliance Trust Co. v. Streater, 
167 So. 726, 728, 180 La. 814. 

Acgnlesosnoe ia erroaeons Jadgmeat 
by iatsrveaer 

Where the record in a proceeding 
to determine ownership of corporate 
stock disclosed that plaintiff had no 
lawful claim thereto, but true own¬ 
ers acquiesced in judgment awarding 
plaintiff part of the stock and filed 
no cross appeal, the supreme court 
would not affirm the manifestly erro¬ 
neous judgment, but would dismiss 
appeal. 

Kan.—Mayse v. Mineola Co-op. Ex¬ 
change. 30 P.2d 120, 139 Kan. 24. 

Dlmaissal by trial court 

Where the original appeal was per¬ 
fected by notice of appeal, the trial 
court was without jurisdiction to 
dismiss it for any reason except as 
expressly authorized by rules of the 
supreme court, and was not vested 
with authority to dismiss for fail¬ 
ure to file preecipe for record within 
the prescribed time, but could have 
dismissed a subsequent purported 
notice of appeal for which there 
was no sanction in the statutes or 
rules of court. 

Ill.—Lanqulst v. Grossman. 282 Ill. 
App. 181. 

Blsmissal held required 

Cal.—In re Merrill’s Estate. 175 P. 
2d 819. 29 C.2d 620. 

Barry v. Rodgers, 296 P.2d 898, 
141 C.A.2d 840—Tobin v. Casaus, 
275 P.2d 792, 128 C.A.2d 688—Back 
▼. Hook, 236 P.2d 910, 107 C.A.2d 
260—^Machinery Engineering Co. v. 
Nickel. 226 P.2d 78. 101 C.A.2d 748. 
Del.—Bigger v. Unemployment Com¬ 


pensation Commission, 68 A.2d 
761, 4 Terry 663. 

Ill.—Swirsky v. Milk Wagon Driv¬ 
ers' Union, Local 763, International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of 
America. 61 N.E.2d 620, 320 Ill. 
App. 488. 

La.—Owens v. Owens. App.. 46 So.2d 
373. 

Minn.—In re Stevens* Estate. 19 N. 

W.2d 744, 220 Minn. 467. 

Miss.—McManus v. Craig, 198 So. 
659, 190 Miss. 1. 

N.Y.—Lofaro v. Bee Cab Corp., 60 
N.Y.S.2d 681, 270 App Div. 868— 
Morris v. Moglen, 68 N.Y.S.2d 268, 
269 App.Dlv. 984, appeal denied 59 
N.Y.S.2d 414, 269 App Div. 1069. 
Vt.—In re Delligan's Estate, 6 A.2d 
1. 110 Vt. 294. 

Dismissal not required 

(1) In general. 

Ill.—Bramson v. Bramson, 124 N.E. 
2d 33, 4 Ill.App 2d 249—Hillmer v. 
Chicago Dank of Commerce, 63 N. 
E.2d 136. 326 Ill.App. 689. 

Iowa.—Aldrich v. Tracy, 269 N.W. 
30, 222 Iowa 84. 

La.—Governor Claiborne Apartments 
v. Attaldo, App.. 81 So 2d 666, 
transferred, see, 90 So.2d 787. 231 
La. 86 

Md.—Brack v. Union Trust Co. of 
Maryland, 190 A. 674, 172 Md. 66. 
Minn.—Larson v. Dahlstrom, 6 N.W. 

2d 37. 213 Minn. 696. 

Mo.—^Wiley v. Stewart Sand St Ma¬ 
terial Co, 206 S.W.2d 362, 240 Mo. 
App 392. 

N.Y —Nassau County Trust Co. v. 
Saleeby, 7 N.E.2d 704, 273 N.Y. 685, 
motion denied 10 N.B.2d 667, 274 
NY. 671, appeal dismissed 12 N.E. 
2d 676, 276 N.Y. 662. 

Ohio —Colwell v. Dwyer, App.. 85 
NE.2d 789. 

Wash.—Kreide v. Independence 

League of America. 62 P.2d 1101, 
188 Wash. 376. 

(2) When the court returns to the 
public service commission a petition 
for permission to purchase the prop¬ 
erty of other electric companies, it 
need not dismiss appeals from orders 
determining the rates to be charged 
by the company. 

N.H.—Grafton County Electric Light 
Sc Power Co. v. State, 94 A. 193, 77 
N.H. 639. 

(3) Under Clv.Code 1910 S 6848, 
a motion to dismiss a bill of excep¬ 
tions will be denied where the fund 
for distribution was raised by the 
levy of the execution of plaintiff in 
error, and the rule and notice there¬ 
of served by the sheriff on him made 
him a party. 

Ga.—^Thomasville Live Stock Co. v. 
Burney. 91 S.E. 1062. 19 Ga.App. 
708. 


(4) That appellant by his bill of 
exceptions saw fit to limit the scope 
of review on appeal to an order de¬ 
nying a new trial presented no 
grounds for dismissal thereof. In 
view of Code Civ.Proc. S 256. 

Cal.—Marr v. Marr, 228 P. 684, 194 
C. 332. 

(6) That appellant is not repre¬ 
sented on the hearing of a motion to 
dismiss the appeal and files no brief 
is not ground for dismissing the ap¬ 
peal. 

Idaho.—Ellsworth v. Hill, 200 P. 
1067, 34 Idaho 869. 

(6) A statutory provision for sum¬ 
mary dismissal of any action 
brought against a bank after it has 
been placed in the hands of the 
banking commissioner docs not apply 
where an appeal from a judgment for 
the bank was allowed before the 
bank commissioner took charge of 
the bank, and the case could not be 
dismissed. 

Mo.—Mann v. Bank of Greenfield, 20 
S.W.2d 602, 323 Mo. 1000. 

(7) The supreme court refused to 
dismiss appeal by the executor of 
the estate of insured from judg¬ 
ment that proceeds of the policy be¬ 
longed in a trust for the benefit of 
plaintiffs and did not belong to the 
estate of insured, on the ground that 
the executor was not proceeding in 
good faith and the probate court had 
issued an order directing him to dis¬ 
miss the appeal, where the estate 
was heavily indebted and no credi¬ 
tors had been paid. 

Cal.—Shaw v. Johnson. 47 P.2d 698, 
4 C.2d 99. 

(8) Writ of error to review strik¬ 
ing on demurrer of paragraphs of 
caveat will not be dismissed, on the 
ground that from inspection of the 
evidence on the trial it appears that 
the error was harmless, as the ques¬ 
tions presented must be determined 
on their merits from the entire rec¬ 
ord. 

Ga.—Slade v. Slade. 118 S.E. 646, 156 
Ga. 861. 

(9) Repeal of a statute Imposing a 
penalty on directors for excess cor¬ 
porate indebtedness after appeal 
from final decision thereunder did 
not require dismissal. 

Cal.—^Western Mortgage St Guaranty 
Co. V. Gray, 8 P.2d 1016, 216 C. 
191, 80 A.L.R. 866. 

(10) In a suit to foreclose a chat¬ 
tel mortgage, where the answer ad¬ 
mitted the equities involved and in¬ 
terposed a defense of breach of war¬ 
ranty, a motion to dismiss an appeal 
from a judgment in plaintllTs favor 
was properly denied. 

N.D.—Farmers’ Nat Bank of Brook¬ 
ings. S. D., v. Tudor. 188 N.W. 
I 846, 48 N.D. 200. 
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ranted,® where there is an improper or unauthor¬ 
ized entry of a judgment,^ a want of service of 
petition and declaration,® or failure to comply with 
or offer reasonable excuse for failure to comply 
with an order of the appellate court,® where there 
is a failure to comply with an order of the trial 
court,®-® where the appeal is not properly on the 
files of the court,®-^® where no action reviewable 
is assigned as error,i® where the appeal presents 
no question raised or argued in the court below,i®-® 
where no question is either briefed or argued as 
to certain appellees served with notice of ap- 
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peal,i®-i® where a bill of exceptions is filed, as 
well as an appeal taken, and the case can be fully 
and adequately determined on the exceptions 
alone,or where, in an equity case, no final decree 
is entered after overruling exceptions,!® the appeal 
will be dismissed. Where, by inadvertence, no judg¬ 
ments were entered in the lower court, the appeal 
will be dismissed where the same result is thereby 
obtained as if the judgments were entered nunc pro 
tunc and then affirmed.l® 

Want of merit in an appeal,i^ an omission or de¬ 
fect not going to the substance of the appeal,i® 


(11) A motion to dismiss a writ 
of error and the assisrnments of er¬ 
ror on the ground that the assign¬ 
ments are not legally sufficient will 
not be sustained unless every as¬ 
signment made is subject to such 
objection. 

Hawaii.—Territory v. Young, 32 Ha¬ 
waii 639. 

Dlsmisial of oross bill of exoeptloxui 

Where the judgment on the main 
bill of exceptions was neither re¬ 
versed or modified, and where the ef¬ 
fect of the affirmance was not to 
leave the case to be again tried In 
the court below, a cross bill of ex¬ 
ceptions, complaining that the court 
erred in withdrawing from the jury 
the issue of whether or not damages 
and attorney’s fees should be al¬ 
lowed, by reason of the refusal of de¬ 
fendant Insurance company to pay 
the claim within sixty days after 
demand, as being in bad faith, was 
dismissed. 

Ga—Prudential Ins Co, of America 
V. Richardson, 184 S F3 809, 62 
Ga.App. 807. 

Motions to dismiss appeal will not 
be granted unless prejudice is shown 
or ends of justice require dismissal, 
except on jurisdictional grounds. 
NM.—In re Heiman’s Will, 290 P. 

742, 35 NM. 97. 

Nugatory orders 

Where a demurrer going to the en¬ 
tire bill was Itself overruled by a 
plea and answer thereafter filed to 
the bill, an order overruling the de¬ 
murrer was a nugatory act, so that 
there was nothing to appeal from, 
and the appeal would be dismissed. 
Md—Somerset Rapid Transit Co. v. 
Town of Crisfleld, 94 A. 911, 126 
Md. 368. 

Nlsanaimoatlon of member of 
board insufficient to prevent dis¬ 
missal. 

Pa.—Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission, 32 A.2d 40, 162 Pa.Super. 
279, reversed on other grounds 86 
A.2d 777, 849 Pa. 184, 163 A.L.R. 
467. 

•• 111.—See Bonnet T. Hobrecker, 
108 111.APP. 882. 


Me.—Appeal of Harvey, 89 A.2d 6, 
141 Me. 437. 

Nev.—Austin v. Dilday, 36 P.2d 869, 
65 Nev. 361. 

N.T.—Gise v. Brooklyn Soc. for Pre¬ 
vention of Cruelty to Children, 186 
NE 412, 262 N.Y. 114, reargument 
denied 188 N.E. Ill, 262 N.Y. 664. 
4 C J. p 665 note 44. 

Pallnre to comply with oonrt mles 
Mo.—Ozark Sav. Bank v. Moberly, 
App., 107 SW.2d 974. 

No support in record 
Appeal from orders which were 
not supported by any record in the 
cause, and which had been affirmed 
or appeal from them dismissed In 
another opinion, was required to be 
dismissed. 

Cal.—In re McCarthy’s Estate, 78 P. 
2d 914, 23 C.A 2d 398. 

7. Mo—Rozell v. Rozell, App., 229 
S.W.2d 700. 

N.Y.—Brown v. McKie, 78 N E. 64, 
185 N.Y. 303. 

8. NH.—Field v. Smith, 62 N.H. 
698. 

9. Okl.—A.skins v. Basil, 19 P.2d 177, 

162 Okl. 76—Oklahoma Nat. Bank 
of Cushing, Okl. v. Basil, 19 P. 
2d 176, 162 Okl. 76—Oklahoma 

Natural Gas Co. v. Basil, 19 P.2d 
176, 162 Okl. 75—Farmers’ Nat. 
Bank of Cushing, Okl. v. Basil, 19 
P.2d 176, 162 Okl. 76, 76 (first 
case and second case)—^Ent V. Lee, 
199 P. 208, 82 Okl. 177. 

Wash.—Pike v. Pike, 167 P.2d 401, 
24 Wash 2d 736, 163 A.L.R. 1314— 
Helard v. Helard, 156 P.2d 499, 22 
Wash,2d 950. 

On ztils nisi 

On error to an interlocutory order 
refusing to enjoin a sheriff’s sale, 
with submission on briefs, the su¬ 
preme court had jurisdiction to issue 
a rule nisi requiring plaintiff In er¬ 
ror to state whether the sheriff’s sale 
had already occurred, and where 
counsel’s answer was evasive, writ of 
error would be dismissed. 

Ga.—^Kemp v. Colonial Trust Co., 96 
S.E. 7, 147 Ga. 606. 

9.6 U.S.—National Union of Marine 
I Cooks and Stewards v. Arnold, 
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Wash., 76 S.Ct. 92, 348 U.S. 37, 99 
LEd. 46. 

Nev.—Closset v. Closset, 280 P.2d 
290, 71 Nev. 80. 

9.10 Mass —Murphy v. Board of 
Public Welfare of City of Brock¬ 
ton, 45 N.E.2d 468, 312 Mass. 698— 
Gallagher v. Atkins, 26 N.E.2d 743, 
305 Mass. 261. 

10. Ga.—Barnett v. Whatley, 76 S. 
E.2d 667, 87 Ga.App 860. 

Kan.—Stoskopf v. Stoskopf, 246 P. 
2d 1180, 173 Kan. 244. 

Okl.—Spaulding v. Beidleman, 152 P. 
367, 49 Okl. 197. 

10.5 Pa.—Orga v. Pittsburgh Rys. 
Co., 38 A.2d 391, 165 Pa Super. 82. 

10.10 Kan.—Carrington v. British 
American Oil Producing Co., 138 
P.2d 463, 167 Kan. 101. 

11. Mass.—^Universal Adjustment 

Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 NE. 
162, 281 Mass. 303, 87 A.L.R. 1407, 

18. Pa.—Croyle v. Johnstown Water 
Co., 103 A. 303, 259 Pa. 484. 

13. Md.—Miller v. West, 167 A. 696, 
165 Md. 245. 

14. La.—Board of School Directors 
of Caldwell Parish v. Meredith, 72 
So. 960, 140 La 269. 

Md.—Lusby v. Baltimore Transit 
Co, 86 A.2d 407, 199 Md. 283. 

Mo.—Mott V. Chicago. R. I. & P. Ry- 
Co., App, 79 S.W.2d 1067. 

N.D.— Oorpas Juris cited in Guen¬ 
ther V. Punk, 274 N.W. 839, 841, 
67 ND. 643. 

Ohio.—Central Trust Co. v. Mc¬ 
Carthy, 67 N.E.2d 126, 73 Ohio 
App. 431. 

Okl.—Debose v. Barker, 250 P.2d 852, 
207 Okl. 508. 

Wyo.— Oorpas Juris Becandiim cited 
in Spriggs v. Goodrich, 285 P.2d 
1103, 1105, 74 Wyo. 186, rehearing 
denied 289 P.2d 648, 74 Wyo. 186. 

4 C.J. p 566 note 47. 

15. U.S.—E. I. Du Pont de Nemours 
& Co. v. Smith, Va., 249 P. 408. 
161 C.C.A. 877. 

Ky.—Cooper v. Williamson, 248 S.W. 
246, 198 Ky. 62. 

La—Spiller v. Spiller, 129 Sc. 212, 
170 La. 812. 
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u erroneous stay order,failure to appeal from 
an order denying a new trial,the fact that the 
motion presents merely an abstract question of 
law,the fact that appellee has a judgment against 
appellant for costs,is the fact that appellant has dis¬ 
obeyed the orders of the courti* or urges a ground 
the truth of which would require afiirmance,20 or 
the fact that the record of the trial court has been 
corrected so as to speak the truth, the correction 
having been made before the transcript was filed 
in the appellate court,^! is no ground for a dis¬ 
missal. Dismissal of an appeal from a nonappeal- 
able order may be refused, in some cases, because 
of their peculiar circumstances and hardships.^^ 


§ 1354(1). Want of Actual Controversy 

a. In general 

b. Conduct of election 

c. Acts sought to be compelled by man¬ 

damus 

d Costs 

a. In General 

Subject to eomo exoeptlone, an appeal preaenting no 
actual controveray but merely moot or abatract queatlona 
will be diamlaaed. 

As a general rule, since appellate courts do not 
sit to give opinions on moot questions or abstract 
propositions, an appeal or writ of error will be dis¬ 
missed where no actual controversy exists between 
the parties at the time of the hearing.28 


Kinchen v. lilgamarl, 130 So. 228. 
14 L.a.App. 497. 

Okl.—Knight V. Clinkacalea, 162 P. 
138. 61 Okl. 608. 

Or.—Santlam Reclamation Co. v. 
Porter, 247 P. 1077, 128 Or. 140— 
In re Waters of Willow Creek, 236 
P. 487, 119 Or. 487, modified 236 P. 

768, 119 Or. 155, rehearing denied 
237 P. 682, 119 Or. 156, and modi¬ 
fied on other grounds 239 P. 123, 
119 Or. 166. 

4 C.J. p 666 note 48. 

Attomaja appaariag for apparaatlj 
antagonistlo parties 
The court of civil appeals will not 
diamisa a writ of error, notwith¬ 
standing the same attorneys ap¬ 
peared for apparently antagonistic 
parties, where evidence showed them 
not actually so. 

Tex.—Campbell v. State Mortg. Cor¬ 
poration, Civ.App., 48 S.W.2d 895. 
Attorney not admitted to practice 
That the attorney who assumed to 
act for appellant in the matter of 
taking appeal had not been duly ad¬ 
mitted to practice was not ground 
for dismissal of the appeal. 

Iowa.—Elson v. Sullivan, 186 N.W. 

769. 

Defects in bonds 

Where there was nothing In the 
record to show that an intervener 
was a party to the cause, a motion 
to dismiss the appeal, made after 
disposition on original submission 
and after decision on motion for re¬ 
hearing, based on ground that inter¬ 
vener was in fact an interested par¬ 
ty, who was by the court made a 
party to the cause, but who had 
not been made an obligee in the ap¬ 
peal, must be denied, as in any event 
such failure to make a party an ob-' 
ligee does not call for dismissal, 
but amended bond is permitted. 

Tex.—Dallas County Levee Improve¬ 
ment Diet No. 8 V. Ayers, Clv.| 
App., 246 S.W. 1112. 

DlBdiag that acoidsat aad misfor- 
toas not reasonably avoidable bad 


been shown, recited in an order ex¬ 
tending the time to prepare a case- 
made, will not be reviewed on motion 
to dismiss the appeal. 

Okl.—Bruner v. Eaton, 249 P. 784, 
121 Okl. 209. 

That costs oa former appeal have 
aot beea paid does not entitle de¬ 
fendant to dismissal of the appeal 
in the absence of showing that the 
costs cannot be collected. 

Or.—White v. East Side Mill & Lum¬ 
ber Co., 164 P. 786, 84 Or. 224. 
Bnapeasive aad devolntive appeals 
An appeal will not be dismissed 
when it is sufficient as a devolutive 
appeal, although it is insufficient as 
a suspensive appeal. 

La.—Lewis v. Provenzano, 6 La.App. 

101 . 

16.6 Iowa.—^Wolf V. Lutheran Mut. 
Life Ins. Co., 18 N.W.2d 804, 236 
Iowa 334. 

16. N.D.—Miller v. Thompson, 152 
N.W. 279, 30 N.D 260. 

17. Okl.—Oklahoma, N. M. & P. Ry. 
Co. V. H. M S Drilling Co., 229 P. 
420, 100 Okl. 260. 

18. Kan.—Leavenworth County v. 
State, 6 Kan. 688. 

19. Cal—^Vo.sburg v. Vosburg, 63 P. 
1009, 131 C. 628. 

Idaho—Mason v. Pelkes, 69 P.2d 
1087, 67 Idaho 10, certiorari denied 
67 S.Ct. 319, 299 U.S. 616, 81 L.Ed. 
453. 

4 C.J. p 674 note 68. 

80. Tex.—Sidebottom v. Juliff, Civ. 
App., 269 S.W. 286. 

81. Ind.—Atkinson v. Maris, 81 N. 
E. 745, 40 Ind.App. 718. 

88 . III.—Strey v. Buehl, 266 Ill. 
App. 654. 

88. U.S.—Burton v. Carey, C.C.A.: 
Or., 82 F.2d 657—Missouri Public| 
Service Co. v. City of Trenton, Mo., 
C.C.A.MO., 80 P.2d 620. 

Ala.—Shelton v. Shelton, 26 So. 2d 
668, 248 Ala. 48—M. W. Smith 
Lumber Co. v. Alabama Public 
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Service Commission, 24 So.2d 409, 
247 Ala. 818—Gaines v. Malone. 7 
So.2d 268, 242 Ala. 695— Corpus 
Juris Secundum cited la Lewis v. 
Head, 189 So. 886, 887. 238 Ala. 
161—^Alabama Power Co. v. City 
of Sheffield, 166 So. 797, 232 Ala. 
68, followed in Alabama Power Co. 
V. City of Tuscumbia, 166 So. 799, 
232 Ala. 66—^Hamrick v. Town of 
Albertville, 185 So. 826, 223 Ala. 
216. 

Corpus Juris Seonadnm quoted 

la Willis V. Buchman, 199 So. 886, 
889, 80 Ala.App. 83, reversed on 
other grounds 199 So. 892, 240 Ala. 
386, 132 A.L.R. 1179. 

Alaska.—U. S. v. Boland, 7 Alaska 
103. 

Ariz—Southwest Engineering Co. v. 
Ernst, 291 P.2d 764, 79 Anz. 403— 
Wiley V. Braggs, 67 P.2d 316— 
Mesa Mail Pub Co v. Board of 
Sup'rs of Maricopa County, 227 P 
672, 26 Ariz. 621. 

Ark.—Local Union No. 666 v. Thomp¬ 
son, 264 S.W.2d 62, 221 Ark. 609— 
Hogan V. Bright, 218 S.W.2d 80. 
214 Ark. 691—Kays v. Boyd, 224 
S.W. 617, 146 Ark. 303. 

Cal.—^Newell v. Newell, 299 P.2d 
849, 46 C.2d 861—George v. Burdu- 
sis, 130 P.2d 899, 21 C.2d 163— 
Haupt V. Charlie's Kosher Market. 
112 P.2d 629, 17 C.2d 873—People v. 
Craig, 72 P.2d 135, 9 a2d 615— 
General Petroleum Corporation of 
California v. Beilby, 2 P.2d 797, 
218 C. 601—Childress v. L. Dinkel- 
spiel Co., 263 P. 801, 208 C. 262. 

Reeves v. Hutson, App., 801 P 2d 
264—Hidden Harbor v. American 
Federation of Musicians, 286 P.2d 
691, 134 C.A.2d 899—Bollotin v. 
Workman Service Co., 276 P.2d 
699. 128 C.A.2d 339, certiorari de¬ 
nied 75 S.Ct 892, 849 U.S. 969, 99 
L.Ed. 1290—^Agnew v. Superior 
Court in and for Los Angeles 
County, 267 P.2d 661, 118 C.A.2d 
230—Shlvell v. Hurd, 262 P.2d 66. 
115 C.A.2d 873—M. H. Golden 
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Const. Co. V. El Centro Properties, 
246 P.2d 942, 112 O.A.2d 436-^en- 
tilngs V. Strathmore Public Utility 
Dlst., 227 P.2d 888, 102 C.A.2d 648 
—People, by and through Dept, of 
Public Works v. McCullough, 223 
P.2d 37, 100 C.A.2d 101—McKenna 
V. McCardle, 217 P.2d 433, 97 C.A 
2d 804—Palm v. Weber, 162 P.2d 
868, 71 C.A.2d 481—Lalsne v. Cali¬ 
fornia State Bd. of Optometry, 166 
P.2d 966, 68 C.A.2d 440—Parmer v. 
Aiken, 163 P.2d 91, 66 C A 2d 807— 
Boggs V. Boggs. 147 P.2d 116, 63 
C.A.2d 676—In re Tierney’s Estate, 
146 P.2d 700, 63 CA.2d 296, fol¬ 
lowed In In re Tierney’s Estates 
and Guardianships, 146 P 2d 704, 
68 C.A.2d 839—Garibaldi v Daly 
City, 143 P.2d 897, 61 C.A.2d 614— 
Fletcher v. Dexter, 140 P.2d 697, 
60 C.A.2d 276—Kler Corp. v. Treas¬ 
ure on Co., 136 P2d 69, 67 C.A.2d 
829—Donato v. Board of Barber 
Examiners of State of California, 
133 P.2d 490, 66 C.A 2d 916— 

Bartholomae Oil Corp. v. Seager, 
94 P.2d 614, 85 C.A.2d 77—Cham¬ 
bers V. Ashley, 91 P.2d 932, 33 C.A. 
2d 390—Keefer v. Keefer, 87 P.2d 
866, 31 C.A. 2d 336—Mortgage 
Guarantee Co v. Kolkey, 86 P.2d 
1073, 30 C.A 2d 629—^Farney v. 

Stockton Port Dlst., 86 P.2d 832, 12 
CA.2d 063—O’Neal v. Seabury, 74 
P.2d 1082, 24 C.A.2d 308—^Heposa 
V. Pearce, 64 P.2d 476, 11 C.A.2d 
620—Hlld V. Justice’s Court of 
Township of Stockton, San Joaquin 
County, 68 P.2d 768, 11 C.A.2d 236, 
hearing denied 66 P.2d 198, 11 C.A. 
2d 236—Covina Union High School 
V. California Interscholastic Fed¬ 
eration, Southern Section, 29 P.2d 
323, 136 C.A 688—Bertino v. San¬ 
born, 28 P.2d 689, 136 C.A. 247— 
First Nat. Bank v. City of Los 
Angeles, 23 P.2d 1074. 133 C.A 272 
—Bogue V. Century Indemnity Co., 
19 P.2d 626, 130 C.A. 16—Stockwcll 
V. McAlvay, 4 P 2d 167, 117 C A. 683 
—Bekins v. Smith, 174 P. 942, 37 
C.A. 802—Passmore v. Paciflc Car¬ 
bon Mfg. Co., 163 P. 221, 32 C.A. 
807. 

Colo.—Denver Bldg. & Const. Trades 
Council V. Shore, 234 P 2d 620, 124 
Colo. 67—Reserve Life Ins. Co., 
Dallas, Tex, v. Frankfather, 226 
P.2d 1036, 123 Colo. 77—First Nat. 
Bank of Colorado Springs v. 
Struthers, 215 P.2d 903, 121 Colo. 
69—Cline v. Heron’s Estate. 84 P. 
2d 836, 103 Colo. 197—Pallas v. 
Johnson, 68 P.2d 559, 100 Colo. 449, 
110 A.L.R. 1408—^Denver Joint 
Stock Land Bank of Denver v. 
Newton, 40 P.2d 287, 96 Colo. 183 
—Lehrman Mercantile Co. v. Ire¬ 
land, 24 P.2d 760, 98 Colo. 209— 
Bray v. Trower, 286 P. 276, 87 
Colo. 240—Hunter v. Stapleton, 236 
P. 1018, 77 Colo. 466. 

Conn.—^Eastern Elec. Const. Co. v. 
Morrissey, 116 A.2d 437, 142 Conn. 


742—H. O. Canfield Co. v. United 
Const. Workers, 70 A.2d 647, 136 
Conn. 293—New Tork, N. H. ft H. 
R. Co. V. Board of Water Com’rs 
of City of Hartford, 129 A. 884, 
102 Conn. 488. 

Del.—Bigger v. Unemploirment Com¬ 
pensation Commission, 63 A.2d 761, 

4 Terry 563. 

Fla.—Bahia Mar Caterers, Inc. v. 
City of Fort Lauderdale, 86 So.2d 
691—Corpus Jtizls Ssouadum cited 
in Sarasota-Fruitville Drainage 
Diet. V. Certain Lands Within Said 
Dist. Upon Which Drainage Taxes 
for the Year 1952 Have Not Been 
Paid. 80 So.2d 336, 336—Board of 
Public Instruction of Manatee 
County V State. 76 So 2d 832— 
Pope V. State, 178 So. Ill, 130 Fla. 
679—City of St. Petersburg v. 
Clark. 166 So. 663, 127 Fla. 232. 
Ga.—Parker ft Co. v. Village of 
North Atlanta. 91 S.E.2d 866, 212 
Ga. 177—^Way v. Warren, 91 S.E 
2d 16, 212 Ga. 146—City of Car- 
tersville v. Cagle, 90 S.E.2d 406, 
212 Ga. 61—Blackwell v. Farrar, 
69 S.E.2d 674, 208 Ga. 767—Jack- 
son Elec. Membership Corp. v. 
Echols. 69 SE.2d 907. 207 Ga. 76— 
Davison v. City of Summerville, 61 
SE2d 820. 204 Ga. 748—Hobbs v. 
Howell, 49 SE2d 827, 204 Ga. 370 
—Curran v. Thompson, 39 S.E. 2d 
402, 201 Ga. 189—Brockett v. Max¬ 
well, 36 SE.2d 906, 200 Ga. 38— 
Bush V. Jefferson Standard Life 
Ins. Co., 19 S.E.2d 294, 193 Ga 
686—Abernathy v. Dorsey, 5 S E.2d 
39, 189 Ga. 72—^Manry v. Stephens, 

5 S.B.2d 9. 188 Ga. 822—Smith v. 
Jeffries, 4 S B 2d 637, 188 Ga. 649— 
Corbly v. Wright, 199 S.E. 168, 
186 Ga. 782—Williamson v. Cal¬ 
houn. 197 SE2d 760, 186 Ga. 227— 
Griffin v. Securities Investment 
Co., 192 SE. 909, 184 Ga. 692— 
Bruce v Eve, 186 S E. 909, 182 Ga. 
781—Arnold v. Arnold, 179 S.E. 
716, 180 Ga, 660—Jackson v. Jack- 
son. 172 SE 469, 178 Ga. 203— 
Jones V. Darby, 170 S.E. 790, 177 
Ga. 626—Cochran v. Stansell, 110 
S E 237, 162 Ga. 629—Samuels v. 
Lanford, 99 S.E. 682, 149 Ga. 167. 

O’Hara v. Rutherford, 10 S E. 
2d 200, 62 Ga.App. 866—Prudential 
Ins. Co. of America v. Richardson, 
184 S.E. 809, 62 Qa.App. 807— 

Washington v. Hose, 164 S.E. 93, 
45 Ga.App. 170. 

Hawaii—Pombo ▼. Fleming, 82 Ha¬ 
waii 818. 

Idaho.—McCandless V. Kramer, 286 
P.2d 884, 76 Idaho 516—Cable v. 
Olson, 15 P.2d 787, 62 Idaho 389— 
Bedford v. Gem Irr. Dlst., 4 P.2d 
366, 61 Idaho 105—Chicago, M & 
St. P. Ry. Co. V. Cardwell, 242 P. 
977, 42 Idaho 26—Graves v. Berry, 
207 P. 718, 85 Idaho 498—Abels v. 
Turner Trust Co., 176 P. 884, 81 
Idaho 777—Bennett v. Thornton, 
164 P. 1018, 80 Idaho 850—doburn 
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V. Thornton, 164 P. 1012, 80 Ida¬ 
ho 847. 

Ill.—Trust Co. of Chicago v. Covnot, 
121 N.B.2d 779, 8 I11.2d 668—La 
Salle Nat. Bank v. City of Chicago, 
121 N.E 2d 486. 8 I11.2d 876—People 
ex rel. Wallace v. Labrens, 104 N. 
E.2d 769, 411 111. 618, 30 A.L.R.2d 
1182, certiorari denied 73 S.Ct. 24, 
344 U.S. 824. 97 L.Ed. 642—SlefCer- 
man v. Johnson, 94 N.E 2d 817, 406 
Ill. 392—Central States Import ft 
Export Corp. v. Illinois Liquor 
Control Commission, 89 N.E.2d 903, 
405 Ill. 68—People v. Redlich, 83 
N.E.2d 736, 402 III. 270—Barnard 
v. Michael. 63 N.E.2d 858, 892 111. 
130—Chicago City Bank ft Trust 
Co. V. Board of Education of City 
of Chicago, 64 N.E.2d 498, 386 Ill. 
608, certiorari denied Hutchinson 
V. Board of Education of City of 
Chicago, 65 S.Ct. 70. 323 U.S. 784, 
89 L Ed. 688, rehearing denied 66 
set. 115, 323 US. 814, 89 L Ed. 
648, certiorari denied Lewis v. 
Board of Education of City of Chi¬ 
cago. 66 S.Ct. 70, 328 U.S. 733, 89 
L.Ed. 688, rehearing denied 66 S. 
Ct 115, 323 U.S. 814, 89 L.Ed. 648 
—People ex rel. Courtney v. Botts, 
34 N.E.2d 408, 376 Ill. 476, 134 A. 
L.R. 988—Railway Express Agen¬ 
cy V. Illinois Commerce Commis¬ 
sion, 28 N.E.2d 116, 374 Ill. 161— 
People ex rel. Cassidy v. Fisher, 22 
N.E 2d 937, 372 Ill. 146—Chaltlen 
V. Kaspar American State Bank. 22 
N.E2d 678, 372 Ill. 83—National 
Jockey Club v. Illinois Racing 
Commission, 6 N.E.2d 224, 364 Ill. 
630—Jones v. Clark, 189 N.E. 870, 
865 Ill. 627—Tuttle v. Gunderson, 
173 NE. 176, 341 Ill. 36—Wick v. 
Chicago Telephone Co., 116 N.E. 
660, 277 111. 338. 

Collins V. Barry, 136 N.B.2d 697, 
11 Ill.App.2d 119—Cook County In¬ 
spection Bureau v. Day, 110 N.E. 
2d 874, 349 IIl.App. 469—Beacon 
Home Equipment Co. v. Paulsen, 
99 N.E 2d 686, 343 IIl.App. 468— 
First Nat. Bank of Jonesboro, Ill., 
V. Road Dlst. No. 8, Union County, 
64 NE2d 847, 322 IIl.App. 293, 
reversed on other grounds 68 N.E 
2d 884, 389 Ill. 156—Blue Bird Air 
Service v. City of Chicago, 68 N.E. 
2d 471, 321 IIl.App. 631—Todd V. 
Green, 41 N.E.2d 776, 314 IIl.App. 
673—People ex rel Jaros v. Jarec- 
ki, 20 N.E.2d 316, 299 Ill App. 882 
—People v. Pettow, 243 IIl.App. 
142—Eastman v. Dole, 213 IIl.App. 
364. 

Ind.—Miller v. Kankakee ft Pine 
Creek Drainage Ass’n, 112 N.E.2d 
852, 232 Ind. 412—^International 

Union of Operating Engineers v. 
Hoisting and Portable Engineers, 
Local Union No. 103 of Intern. 
Union of Operating Engineers. 110 
NE.2d 382, 231 Ind. 634—State ex 
rel. Robinson v. Bonieckl, 61 N.E. 
2d 176—SUte ex rel. Sims v. Wat- 
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■on, 18B N.E. 908, 206 Ind. 97—Bell 
V. Bueecher Band Instrument Co., 
171 N.B. 377, 202 Ind 12—State v. 
Wheaton, 188 K.B. 820, 193 Ind. 80 
—Crapo V. City of Gary, 129 N.B. 
6, 190 Ind. 8. 

Mlkels V. Seliffman de Latz of 
Indianapolis, App., 127 N.E.2d 107 
—Smith V. American Nat. Bank of 
Indianapolis, 78 N.E.2d 874, 118 
Ind.App. 413—State Highway Com¬ 
mission V. Crystal Flash Petro¬ 
leum Corp., 34 N.E.2d 148, 109 Ind. 
App. 265—Powell v. Powell, 22 N. 
E.2d 896, 107 lnd.App. 396—Roz- 
plochowski V. Peoples State Bank, 
16 N.E2d 121, 105 Ind.App. 599— 
Lampman v. De Dario, 6 N.E.2d 
716, 108 Ind.App. 216—Daly v. 

Birdsall. 2 N.E.2d 800, 102 Ind. 
App. 402—Hartleroad v. Seward, 
199 N.E. 168, 101 Ind.App. 264— 
Wyss V. Eskay Dairy Co., 192 N.E 
324, 99 Ind.App. 620—Holmes v. 
Negley, 159 N.E. 694, 86 Ind.App. 
723. 

Iowa.— Corpiu Juris Seouadum cited 

la Oates v. City Council of Bloom- 
held. 60 N.W.2d 678, 686, 243 Iowa 
1—Federal Land Bank of Omaha 
V. Jefferson, 296 N.W. 866, 229 
Iowa 1054, 132 A.L.R. 1282—Lin¬ 
coln Joint Stock Land Bank of 
Lincoln. Neb., v. Hansen, 263 N.W. 
821, 221 Iowa 21—Manning v. 

Heath. 221 N.W. 660, 206 Iowa 962 
—McFarland v. McGhee, 202 N.W. 
89, 199 Iowa 642. 

Kan.—State ex rel. Mathews v. Eas- 
tln, 297 P.2d 170, 179 Kan. 665— 
Andeel v. Woods, 258 P.2d 285, 
174 Kan. 656—Diehn v. Penner, 216 
P.2d 815, 169 Kan. 63—Dickey Oil 
Co. V. Wakefleld, 111 P.2d 1113, 
153 Kan. 489—Achenbach v. Baker. 
101 P.2d 937, 151 Kan, 827—Pure 
Milk Producers Ass'n of Greater 
Kansas City Territory v. Bridges, 
68 P.2d 668, 146 Kan. 16—Cromb 
V. Cole, 216 P. 1098, 114 Kan. 171— 
State V. Independence Gas Co., 172 
P. 713, 102 Kan. 712—City of To¬ 
peka V. Ritchie, 170 P. 1003, 102 
Kan. 384. 

Ky.—Drury v. Drury, 246 S.W.2d 981 
—Board of Ed. of Berea v. Mun¬ 
cy, 239 S.W.2d 471—Bartholomew 
V. Hell, 211 S.W.2d 673, 307 Ky. 
686—-Robards v. Barker, 206 S.W. 
2d 67, 806 Ky. 32—Jefferson Dry 
Goods Co. V. Stoess, 199 S.W,2d 
994, 304 Ky. 73—Brooks v. Collett, 
178 S.W.2d 48, 296 Ky. 641—Lib¬ 
erty Nat. Bank & Trust Co. v. 
Louisville Trust Co., 175 S.W.2d 
624, 295 Ky. 826—Reeves v. Tal¬ 
bott, 169 SW.2d 61, 289 Ky. 681— 
City of Louisa v. Shrout, 129 S.W. 
2d 160, 278 Ky. 681—Lyttle v. 

Keith, 96 S W.2d 299, 264 Ky. 652— 
Giles V, Minton. 58 S.W.2d 263, 
248 Ky. 89—Running v. Common¬ 
wealth. 197 S.W. 642, 177 Ky. 166. 
La.—Succession of Washington, 87 
So.2d 9, 229 La. 862—Navarre v. 
Z^fayetto Parish School Bd.. 77 


8o*8d 620. 226 La. 876—Freret 

Civic Ass’n V. Orleans Parish 
School Bd.. 66 So.2d 893, 228 X^a. 
407—^Hagstette v. Wadsworth, 67 
So.2d 222, 220 La. 666—^Langlols v. 
Lancaster, 47 So.2d 796, 217 La. 
996—^Walters v. Childers, 88 So.2d 
160. 214 La. 631—State v. Mutual 
Inv. Co., 37 So.2d 817, 214 La. 866 
—State ex rel. Bayer v. White, 19 
So.2d 47. 206 La. 200—State ex rel. 
Jones V. Slater, 18 So.2d 627, 205 
La. 1077—^Edwards v. Hayes, 14 
So.2d 48, 203 La. 433—Ducros v. 
St. Bernard Parish Police Jury. 8 
So.2d 694, 200 La. 766—Pettinglll 
V. Hills, Inc., 6 So.2d 660, 199 La. 
667—Unity Industrial Life Ins. Co. 

V. DeJole, 200 So. 813, 197 La. 38— 
J, B. Levert Co. v. John T. Moore 
Planting Co., 76 So. 228, 141 La. 
622—Moniotte v. Bouanchaud, 71 
So. 736, 139 La. 445. 

Lachney v. Chance, App., 84 So. 
2d 871—Rathborne Lumber & Sup¬ 
ply Co. V. Harding, App., 66 So.2d 
164—Kennedy v. Soule, App., 42 
So 2d 101—Ripp V. Perrault, App. 
89 So.2d 362—Fajoni v. Town of 
Amite City, App., 17 So.2d 52— 
State ex rel. Golson v. Winn 
Parish School Board, App., 9 So.2d 
342—Succession of Bongiovanni, 
App. 187 So 343—Cropper v. City 
of Natchitoches, App., 185 So. 308 
—Elliott V. Amite Building & Loan 
Ass’n, App., 179 So. 318—Security 
Banking Co v. Maddox, App., 178 
So. 653—Mitchell v. Brodnax, App, 
164 So. 426—Palmer v. Wyatt 
Lumber Co, App., 146 So 494— 
Chisholm v. Hinson, 6 La App. 334 
—^Walsh V. Forslund, 4 La.App. 
47. 

Md—State Roads Commission of 
Md V. Hudson, 122 A 2d 553, 210 
Md. 59—Weinberg v. Fanning, 119 
A 2d 383, 208 Md. 667—Lloyd v 
Board of Sup’rs of Elections of 
Baltimore County, 111 A.2d 379, 
206 Md. 36—Banner v. Home Sales 
Co.. D., 94 A.2d 264. 201 Md. 425- 
Munder v. Purcell, 62 A.2d 923, 188 
Md. 115. 

Mass.—In re State Realty Co. of 
Boston, 186 N.E 2d 300—Berger v. 
Town of Wellesley, 134 NE.2d 436 
—^Hubrite Informal Frocks v. Kra¬ 
mer, 9 N.E.2d 570, 297 Mass. 630— 
Brown v. City Council of Cam¬ 
bridge. 194 N.E. 88, 289 Mass. 333. 
Mich.—Darnall v. McKitrick, 43 N 

W. 2d 320, 328 Mich. 183—Stern v. 
Stern, 42 NW.2d 737, 827 Mich. 
681—Templeton v. Grajewski, 241 
N.W. 834, 258 Mich. 68. 

Minn.—Dehning v. Marshall Produce 
Co., 10 N.W.2d 229, 216 Minn. 839 
—^McDonald v. Brewery and Bever¬ 
age Drivers and Helpers and 
Warehousemen, Local Union No 
792, 9 N.W 2d 770, 216 Minn. 274— 
Doyle V. Ries, 285 N.W. 480, 206 
Minn. 82—Ridgway v. Mlrkovich, 
266 N.W. 621, 192 Minn. 618. | 
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Miss.—Sheldon v. Ladner, 88 So.2d 
718, 206 Miss. 264—Sherrill v. 

Stewart, 17 So.2d 448, 196 Misa 
422—Sartln v. Barlow ex rel. 
Smith, 16 So.2d 372, 196 Miss. 169 
—Moran v. Murphy, 193 So. 29, 187 
Miss. 683—Lee v. Board of Super¬ 
visors of Covington County, 179 
So. 274—Rawlings v. Claggett, 166 
So. 620, 174 Miss. 846—State v. 
Standard Const. Co., 78 So. 625, 
118 Miss. 469. 

Mo.—Personal Finance Co. of Mis¬ 
souri V. Day, 164 S.W.2d 273, 849 
Mo. 1139—Joplin Waterworks Co. 
V. Jasper County, 38 S.W.2d 1068, 
327 Mo. 9C4—State ex rel. Myers 
V. Shinnlck, 19 S.W 2d 676—Fugel 
V. Becker, 2 S.W.2d 743. 

Eicholz V. Davis, App., 289 S.W. 
2d 433—Hurtgen v. Gasche, App., 
227 SW2d 494—Dolan v Richard¬ 
son, App., 181 S.W.2d 997—State 
ex rel. Brokaw v. Board of Educa¬ 
tion of City of St. Louis, App., 171 
S.W. 2d 76—Trammel v. Kirk, 
App., 278 S.W. 739. 

Mont.—Adkins v. City of Livingston, 
194 P.2d 238, 121 Mont. 528—State 
ex rel. Shelley v. McFatrldge, 139 
P.2d 488, 113 Mont. 613—Thomas 
V. State Board of Examiners, 76 
P.2d 789, 106 Mont. 120—Fox v. 
Hacker, 220 P. 749, 68 Mont. 413. 

Neb.—Banning v. Marsh. 245 NW. 
775, 124 Neb. 207—Corpus Juris 
olted In Dodge Agr. Credit Ass’n 
V. Tighe, 237 N.W. 404, 121 Neb 
458. 

Nev—Morrow v. Morrow, 156 P 2d 
827, 62 Nev 492—Nevada-Califor- 
nia Transp. Co. v. Tonopah & Gold¬ 
field R. Co., 97 P.2d 433, 60 Nev. 
14. 

N J —Rlbaudo v. Gerber, 120 A.2d 
602, 20 NJ 614—Roselle v. Maple¬ 
wood Tp, 94 A 2d 665, 11 N J. 373 
—Nolan v. Fitzpatrick, 89 A. 2d 
13, 9 N.J. 477—Tagliabue v. North 
Bergen Tp., Hudson County, 79 A. 
2d 310, 6 NJ 496. 

Martin v. Saddle River Tp 
Building & Loan Ass’n, 187 A. 365, 
117 N.J.Law 224. 

Risko V. Risko, 46 A 2d 810, 138 
N.J Eq. 222—Reitemeyer v. Marca- 
lus, 44 A.2d 26, 137 N.J.Eq. 174— 
Trafton v. Bainbridge, 6 A. 2d 209, 
126 NJ.Eq. 474 

N.M.—Hatch v. Keehan, 293 P.2d 314, 
61 NM. 1—In re Porter’s Estate, 
138 P.2d 260, 47 N.M. 122—State 
V. Vogel, 41 P.2d 1107, 89 N.M. 
122—Lische v. Pankey, 270 P. 799, 
88 N.M. 628—First Nat. Bank v. 
Noce, 249 P. 107, 31 N.M. 691— 
Yates V. Vail, 221 P. 563, 29 N.M. 
186. 

N.Y.—^Adirondack League Club v. 
Board of Black River, Regulating 
Diet., 98 N.E.2d 647, 801 N.Y. 219— 
Gilpin V. Mutual Life Ins. Co. of 
N. Y.. 86 NB.2d 737, 299 N.Y. 268, 
motion denied 96 N.E.2d 407, 801 
N.Y. 731—Oise v. Brooklyn Soc. for 



6 C.J.S. 

Prevention of Cruelty to Children, 
186 N.E. 412. 262 N.T. 114. rear- 
ffument denied 188 N.E. HI. 262 
N.Y. 664—Dyer v. Silkman, 126 
N.B. 917. 227 N.T. 624—Metropoli¬ 
tan Trust Co. V. Long Acre Elec¬ 
tric Light Sc Power Co., 119 N.E. 
283. 223 N.Y. 69. 

Southbridge Finishing Co. v. 
Golding. 166 N.Y.S.2d 642. 2 A.D. 
2d 430—Oceancrest Homes. Inc. v. 
Golfbay Country Club. Inc., 163 N. 
Y.S.2d 331, 2 A.D.2d 766, reargu¬ 
ment denied 164 N.T.S.2d 846, 2 
A.D.2d 814—New Amsterdam Cas. 
Co. V. Stacker, 162 N.T.S.2d 879, 1 
A.D 2d 629—Raycarr Sales Corp. 
V. Herman Rynveld's Son Corp., 
160 N.Y.S.2d 619, 1 A.D.2d 962, ap¬ 
peal denied 163 N.Y.S.2d 665, 2 A. 
D.2d 746—Gianna v. Jaeger. 131 
N.Y.S2d 631, 283 App.Dlv. 1090— 
Curtis V. New York World Tele¬ 
gram Corp., 121 N.Y.S 2d 826, 282 
App.Div. 183—Waterman v. Mar- 
pet, 119 N.T.S.2d 677, 281 App. 
Div. 896—Rabinovitz v. William¬ 
son, 88 NT.S.2d 371, 276 App T>lv. 
841—^Webber v. Tunney, 68 N.Y.S. 
2d 274, 271 App Div. 898—Kahn v. 
Kahn, 66 N.Y.S.2d 272, 271 App Div. 
788. appeal denied 66 N.Y.S.2d 644. 
271 App.Dlv. 835 and 66 NY.S2d 
649, 271 App Div. 876—Haas v 

Haas. 64 N Y.S 2d 11, 271 App 
Div. 107—Levy v. Jones. 65 N.Y S 
2d 607, 269 App Div. 296, appeal 
granted 67 N.YS.2d 136, 269 App, 
Div. 901—Cohen v. Empire State 
Motion Picture Operators’ Union, 
62 N.Y.S.2d 283, 268 App Div. 1043, 
appeal denied 63 N.T S 2d 471, 269 
App.Div. 667—Application of Cos¬ 
tello, 60 N.Y.S 2d 798, 268 App. 
Div. 223—Tysen v. Poirier & Mc- 
Lane Corp, 31 N Y.S 2d 316, 263 
App Div. 824—Roy v Murphy, 27 
N.Y.S 2d 634. 262 App Div 761— 
Katznelson v. Yonkers R. Co., 18 
NYS.2d 6, 258 App Div. 1078— 

Grossman, Inc, v. Staff, 300 N T. 
S. 162, 252 App Div. 886—People 
ex rel Brown v. Elliott, 300 N Y.S 
20, 262 App Div. 924—Beck v. Fy- 
bern Holding Corporation, 263 N.Y. 
S. 9, 238 App.Div. 26. 

Chelnik v. Wagner, 149 N.Y.S. 
2d 319, 2 Misc 2d 29. affirmed 163 
N.Y.S 2d 661, 2 A.D 2d 668, motion 
dismissed 168 N Y.S 2d 323, 2 N Y. 
2d 779, appeal dismissed 139 N.E. 
2d 422, 12 N.Y.2d 779. 

Rose V. Williams Auction Sales 
Corp., 79 N.Y.S.2d 32. 

N.C.—Green v. Briggs, 92 S.E.2d 149, 
243 N.C. 746—Medlin v. Curran, 91 
S.E2d 713, 243 N.C. 691—Austin 
V. Dare County, 83 S.E.2d 702, 240 
N.C. 662—National Sur. Corp. v. 
Sharpe. 66 S.E.2d 137, 233 N.C. 644 
—Straka v. Home Owners Loan 
Corp., 27 S.B.2d 736, 223 N.C. 662 
—Groves v. McDonald, 26 S.E.2d 
887, 223 N.C. 160—Eflrd v. Board 
of Com’rs for Forsyth County, 9 
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S.E.2d 466, 817 N.C. 691—North 
Carolina Automotive Trade Ass’n 
V. Doughton, 186 S.E. 181, 192 N.C. 
384. 

N.D.— Corpus Juris ■eeuadum cited 

iu Brace v. Steele County. 42 N.W. 
2d 672, 676, 77 N.D. 276—Lind- 
laugh V. Grassland School Dist. 
No. 14. 214 N.W. 802, 66 N.D. 616 
—North Dakota Wheat Growers’ 
Ass’n V. Moore, 204 N.W. 834, 62 
N.D. 904. 

Ohio.—State ex rel. Schwab v. Large, 
133 N.E 2d 371, 166 Ohio St. 106— 
Dudek V. United Mine Workers of 
America. 130 N.E 2d 700, 164 Ohio 
St. 227—State ex rel. Dickman v. 
Defenbacher, 106 ND2d 779. 168 
Ohio St. 104—Commercial Motor 
Freight v Public Utilities Com¬ 
mission, 49 N.E.2d 764, 141 Ohio 
St. 643. 

Lamneck v. Cain, App., 136 N.E. 
2d 330—Becker v. Becker, App.. 
126 NE.2d 663, 69 O L.A. 414— 
Wagner v. Boggess Coal Sc Sup¬ 
ply Co.. App., 94 N E 2d 64, 67 O. 
L.A. 270—Antol v. Dayton Mal¬ 
leable Iron Co.. App., 38 NE.2d 100 
—^Wick V. Youngstown Sheet & 
Tube Co., 188 N.E. 614, 46 Ohio 
App. 263, error dismissed 189 N.E. 
4. 127 Ohio St 379. 

Okl—Davis V Little. 289 P 2d 666— 
Independent School Dist. No. 65 of 
Wagoner County v. State Bd. of 
Ed, 289 P.2d 379—Post v. King¬ 
dom Hall of Jehovah’s Witnesses, 
283 P.2d 528—Duncan v. Sims, 277 
P2d 146—Dutton v. City of Okla¬ 
homa City, 264 P.2d 996, 208 Okl. 
208—^Weekly v. State ex rel. Cris¬ 
well, 224 P.2d 693, 203 Okl. 676— 
Traders Compress Co. v. Board of 
Review, Okl. Employment Sec. 
Commission, 224 P 2d 268, 203 Okl. 
664—Epple V. Taylor, 223 P.2d 362. 
203 Okl. 467—Harden v. Morris, 179 
r.2d 144, 198 Okl. 398—Rippee v. 
Kippee, 178 P.2d 604, 198 Okl 343 
—Childers v. Wallace, 169 P.2d 
186, 197 Okl. 143—Stowers v. Barn- 
dollar & Crosbie, 143 P 2d 797, 193 
Okl. 296—Warhurst v. Morgan, 140 
P.2d 236, 192 Okl. 692—Harden v. 
Harden, 136 P.2d 201. 192 Okl. 346 
—Bonney v. Smith, 132 P.2d 340, 
191 Okl. 622—^Anderson-Prichard 
Refining Corp. v. Board of Com’rs 
of Oklahoma County, 97 P.2d 6, 186 
Okl. 78—State Insurance Board v. 
Hospital Mutual, 76 P.2d 422, 181 
Okl. 666—Whittington v. City of 
Ardmore. 73 P 2d 413, 181 Okl. 286 
—State ex rel. Borland v. County 
Election Board of Comanche Coun¬ 
ty, 69 P.2d 36, 180 Okl. 834—Bev¬ 
eridge V. Fairfax Oil Corp., 62 P.2d 
1171, 178 Okl. 379—Resler v. Green, 
61 P.2d 191, 177 Okl. 499—Reinhart 
& Donovan Co. v. Refiners' Produc¬ 
tion Co., 63 P.2d 1116, 176 Okl. 622 
—Posey V. Brown, 44 P.2d 100. 172 
Okl. 668—Stone v. Bond, 41 P 2d 
849, 171 Okl. 478—Hudson v. Moore, 

407 


86 P.2d 886, 169 Okl. 12—C. C. Ju¬ 
lian Oil 4k Royalties Co. v. Okla¬ 
homa City, 32 P.2d 925. 168 Okl. 
800—Glass V. Banfleld Bros. Pack¬ 
ing Co., 32 P.2d 713, 168 Okl. 217 
—State ex rel. Rives v. Halley, 80 
P.2d 916, 167 Okl. 604—Roper v. 
Board of Education of City of Ok¬ 
mulgee. 29 P.2d 960, 167 Okl. 882— 
Campbell v. Reynolds, 29 P.2d 943, 
167 Okl. 366—Douglas v. Baker, 29 
P.2d 619, 167 Okl. 348—McCauley 
V. State. 19 P.2d 661, 162 Okl. 153 
—City of Sapulpa v. Carnes, 19 P. 
2d 143. 162 Okl. 80—Bullard v. 
Shaw, 11 P2d 473, 167 Okl. 262— 
Emrick v. State Highway Commis¬ 
sion, 296 P. 412, 147 Okl. 262—Max¬ 
well V. City of Tulsa, 292 P. 66, 146 
Okl. 165—City of Sapulpa v. Har¬ 
ris, 287 P. 1041, 143 Okl. 69—Ex 
parte Hayes, 284 P. 2, 141 Okl. 86 
—Fanning v. Board of Education 
of City of Tulsa. 282 P. 1099, 140 
Okl. 262—Revard v. Givens, 281 P. 
283, 139 Okl. 60—Board of Com’rs 
of Kingfisher County v Shutler. 
281 P. 222, 139 Okl. 52—Wimmer v. 
State, 280 P. 830, 138 Okl. 231— 
Goldsmith v. City of Ardmore, 277 
P 230, 136 Okl. 201—Simms v. 
Smith, 276 P. 740, 136 Okl. 144— 
Wellman v. Hopkins, 262 P. 669, 
128 Okl. 282—Raasch v Dancy, 260 
P 14, 127 Okl 126—Costello v. 
Nesbitt, 244 P 422, 116 Okl. 236— 
Hardcastle v. State, 238 P. 191, 111 
Okl. 69—Garrett v. Lasher, 230 P. 
720, 107 Okl. 97—Youngblood v. 
Incorporated Town of Wcwoka, 225 
P. 696, 96 Okl. 28—Ex parte Brown, 
221 P. 11, 94 Okl 80—State v. 
Champion, 219 P. 99, 92 Okl. 282 
—Sanders v. City of Tulsa, 210 P. 
724, 87 Okl. 269—Atkins v. Page, 
208 P. 824, 86 Okl. 308—Teter v. 
Board of Education of City of 
Drunright, 204 P 129, 85 Okl. 16— 
Ingram v. Groves, 202 P. 1019, 84 
Okl. 169—State v Taylor, 200 P. 
149, 82 Okl. 220—Parker v. United 
States Smelter Co., 194 P. 897, 80 
Okl. 129—Mason v. Ford, 174 P. 
770, 71 Okl. 8—Muirheld v. Noell, 
172 P. 436, 68 Okl. 122—Parrish 
V. School Dist No. 19, 171 P. 461, 
68 Okl. 42—Hamon v. State, 169 P. 
894, 67 Okl. 128—Reed v. Mullen. 
156 P. 1172, 67 Okl. 179—Legal 
Record Pub. Co v. Miller, 168 P. 
1116, 64 Okl. 287—Standard Stone 
Co V. Greer, 163 P. 640, 62 Okl. 695 
—Chicago, R. I. & P. Ry. Co. v. 
State, 143 P. 37, 43 Okl. 868— 
Loomer v. Scott, 141 P. 1107, 43 
Okl. 212—State v. Bogle, 140 P. 
1153, 40 Okl. 740—Spaulding v. 

Yarbrough, 140 P. 782, 40 Okl. 781. 

State V. Sears, 299 P. 925, 61 
Okl.Cr. 106. 

Or.—Rasmussen v. City of Forest 
Grove, 284 P. 197* 131 Or. 685— 
Ireland v. Sherman County, 146 P. 
969, 76 Or. 241. 

Pa.—Commonwealth ex rel. Davis v. 
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Beld, If A.2d 909. 838 Pa, 851— 
Btraasburger v. Philadelphia Rec¬ 
ord Co., 6 A.2d 922. 386 Pa. 486— 
McNeely A Price Co. v. Grabowakl. 
9 A.2d 326, 833 Pa. 78—Miller v. 
Lutheran Conference & Camp 
Ass’n, 200 A. 646, 831 Pa. 241, 130 
A.L.R. 1246—Brecht v. Board of 
Public Education of School Diet, 
of Philadelphia, 199 A. 162, 380 Pa. 
831—^Appeal of Sholter, 188 A. 112, 
825 Pa. 48—Glen Alden Coal Co. v. 
Anthracite Miners of Pennsylvania. 
179 A. 446, 319 Pa. 192. 

O'Donnell v. Pennsylvania Liquor 
Control Bd., 45 A.2d 869, 168 Pa. 
Super. 638. 

Richards v. Johns. Com.Pl., 88 
Pittsb.Leg.J. 851, appeal dismissed 
13 A.2d 69, 388 Pa. 232. 

R. I.—Johnson Wholesale Perfume Co. 

V. Blumen, 9 A.2d 857, C3 R.I. 485 

S. C.— Oorpm Juris Beoundnm cited in 
Berry v. Zahler, 66 S.E 2d 459, 460. 
220 S.C. 86—Davis v Atlantic 
Coast Line R. Co., 91 S.E. 825, 106 
S.C. 861. 

S.D.—Tri-State Auto Auction v. Ost- 
root, 72 NW.2d 427—Wright v. 
Anderson, 263 N.W 490. 62 S.D. 
465—Dickson v. Lord, 238 NW. 21, 
68 S D. 643. 

Tenn.—Jones v. National Bank of 
Commerce in Memphis, 244 S,W.2d 
430, 193 Tenn. 126— Corpus Juris 
cited in McCanlcss v. Klein, 188 S. 

W. 2d 745, 747, 182 Tenn. 631—State 
ex rel. Phillips v. Greer, 98 SW.2d 
79, 170 Tenn. 629—Tennessee Pub¬ 
lic Service Co. v. City of Knoxville, 
91 S.W.2d 666, 170 Tenn. 40, 

rex.—Poole V. Giles, 248 S.W.2d 464, 
161 Tex. 224—Humble Oil & Refin¬ 
ing Co. V. Railroad Commission, 
223 S.W.2d 786, 148 Tex. 228—Uni¬ 
versity Interscholastic League v. 
Sims, 131 S.W.2d 94, 133 Tex. 606 
—Corpus Juris Becuudum cited in 
City of West University Place v. 
Martin, 123 S.W.2d 688, 639, 132 
Tex. 864—State v. Society for 
Friendless Children, 111 S.W.2d 
1076, 130 Tex. 633—Speed v. Keys, 
109 S.W.2d 967, 130 Tex. 276—Mc¬ 
Neill V. Hubert, 23 S.W.2d 331, 119 
Tex. 18. 

Johnson v. State Bd. of Morti¬ 
cians, Civ.App., 288 S.W.2d 214— 
City of Corpus Christ! v. Cart¬ 
wright, Civ.App, 281 S.W.2d 343— 
Johnson v. Galloway. Civ.App., 277 
S.W.2d 127—Corpus Christl Devel¬ 
opers V. Chiles, Civ.App., 276 S.W. 
2d 700—Bevil v. Wilfert, Civ.App., 
241 S.W.2d 196— Corpus Juris 8s- 
onudum cited in Hulett v. Board 
of Trustees of West Lamar Rural 
High School Diet., Civ.App., 229 S. 
W.2d 839, 841, reversed on other 
grounds 232 S.W.2d 669, 149 Tex. 
289 —State Bd. of Ins. Com'rs of 
Tex. v. Fulton. Civ.App., 229 S.W. 
2d 662, error refused no reversible 
error, 234 S.W.2d 389, 149 Tex. 847 
—Oovpus Juris Becundnin cited in 


Travis County v. Matthews, Civ. 
App., 221 S.W.2d 847. 849—Cala- 
way V. Calaway. Civ.App., 218 S.W. 
2d 816, error dismissed—Nolle v. 
Hopkins, C1V.APP., 212 S.W.2d 885 
— Stripling V. Hoing, Civ.App., 203 
S.W.2d 1016—Panos v. Foley Bros. 
Dry Goods Co.. Civ.App., 198 S.W. 
2d 494—City of Honey Springs v. 
Templeton. Civ.App., 194 S.W. 2d 
620, error refused no reversible er¬ 
ror—Richburg v. Fore, Civ.App., 
190 S.W.2d 164, error dismissed— 
Peoples V. Scott, Civ.App., 184 S.W. 
2d 161, motion overruled 189 S.W. 
2d 622—Dowlen v. Amarillo Inde¬ 
pendent School Dlst., Clv.App., 176 
S.W.2d 288, error refused—McMur- 
rey v. McMurrey, Civ.App., 168 S. 
W.2d 944—City of Dallas v. Mese- 
role Bros., Civ.App.. 164 S.W.2d 
664, error refused—Texlite, Inc., v. 
Liberty State Bank, Civ.App., 160 
SW2d 822—Verner v. Tomlinson, 
Civ.App, 148 S.W.2d 218—Conti¬ 
nental Pipe Line Co. v. Gandy, Civ. 
App . 142 S W.2d 631—Herndon v. 
Cocke. Oiv-App., 138 S.W.2d 298— 
Joseph Finger, Inc., v. Washington 
County. Civ App., 131 S.W.2d 323— 
Cates V. Jones, Civ.App., 129 S.W. 
2d 476—Trammel v. Fatheree, Civ 
App. 126 SW.2d 673—Antner v. 
State, Civ.App, 122 S.W.2d 360— 
Kelley v. Mutual Home Ass’n, Civ. 
App. 116 S.W.2d 438—Yellow Mfg. 
Acceptance Corp. v. Scott Motor 
Co, Civ App., 113 S.W.2d 293—Com¬ 
missioners' Court of Nacogdoches 
County V. Winder, Civ.App., 113 S 
W 2d 277—Brown County Life Ins. 
Co. V. Hagins, Civ.App., 110 S.W. 
2d 1162—Felton v. Blrchfleld, Civ 
App, 110 S W.2d 1022, error dis¬ 
missed—State ex pel. Baughman 

V. Woodruff. Clv.App.. 106 S.W.2d 
1088—Hopkins v. City of Dallas, 
Civ App., IOC S.W.2d 783, error re¬ 
fused—San Antonio Cleaners & 
Dyers Ass’n v. Williams, Civ App., 
102 S W.2d 483. error dismissed— 
School Trustees of Brazoria Coun¬ 
ty v. Sweeny Independent School 
Dlst., Civ App., 101 S.W.2d 1027— 
State V. Jackson, Civ.App., 101 S. 

W. 2d 346—Ross v. State ex rel. 
Shook, Civ App., 98 S.W.2d 442— 
First Nat. Bank v. Coyle, Civ. 
App,, 96 S.W 2d 1337—Motor Secu¬ 
rities Corporation v. Jones, Civ. 
App., 90 S.W,2d 868—Burnett v 
Tipton, Clv.App., 89 S.W.2d 440, er¬ 
ror dismissed—Teer v. McGann, 
Civ.App., 66 S.W.2d 362—Onion v. 
Cain, Civ.App., 64 S.W. 2d 418—Cis¬ 
co Independent School Dist. v. 
Dudley, Civ.App., 63 S.W.2d 689— 
Law V. Lubbock Nat. Bank, Civ. 
App., 21 S.W.2d 92—Nlggli v. Spee- 
gle, Clv.App., 279 S.W. 874, order 
modified on grounds that entire 
controversy was not moot 281 S.W. 
666—^A. B. Richards Medicine Co. 
V, Avant, Clv.App., 276 S.W. 260— 
City of Dallas v. Rutledge, Civ. 
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App,, 268 8.W. 534—Porter v. Por¬ 
ter, Civ.App., 257 S.W. 821—Wichi¬ 
ta Falls Electric Co. v. Huey, Civ. 
App., 246 S.W. 692. 

Vt.—Mangan v. Smith, 78 A.2d 12. 
116 Vt. 401—^Lindsay v. Town of 
Brattleboro. 120 A. 888, 96 Vt. 603. 
Va.—Hankins v. Town of Virginia 
Beach, 29 S.E 2d 831, 182 Va. 642 
—Nicholas v. Lawrence, 171 S.E. 
673, 161 Va. 689—Flcklen v. City 
I of Danville. 182 S.E. 705, 146 Va. 

I 426. 

Wash.—^Friendly Finance Corp. v, 
Koster. 274 P.2d 686, 45 Wa8h.2d 
874—Application of Arnold, 272 P. 
2d 149, 46 Wash.2d 10—Royce v. 
Public Utility Dlst. No. 1 of Clark 
County, 176 P.2d 624, 26 Wa8h.2d 
733—In re Brown’s Guardianship, 
107 P.2d 1104, 6 Wash.2d 216—Nel¬ 
son v. Election Board of King 
County, 86 P.2d 1046, 197 Wash. 
626—Hall V. Dailey, 64 P.2d 86, 
189 Wash. 197—State ex rel. John¬ 
ston V. Tommy Burns, Inc., 62 P.2d 
47. 188 Wash. 263—State v. Hart¬ 
ley, 18 P2d 840, 171 Wash. 607. 
W.Va.—Swartz v. Public Service 
Commission, 68 S.E.2d 493, 136 W. 
Va. 782. 

Wis —Fort Howard Paper Co. v. Fort 
Howard Corp., 77 N.W.2d 733, 273 
Wis 366—Veitch v Schlepp, 55 N. 
W2d 914, 262 Wis 666—Smith v. 
City of Whitewater, 29 N.W.2d 83, 
261 Wis. 306—In re Turnock’s Es¬ 
tate, 300 N.W. 166, 238 Wis 438— 
Thoenlg v City of Adams, 294 N. 
W 826, 236 Wis. 319. 

Wvo —House v. Wyoming Highway 
Dept., 203 P.2d 962, 66 Wyo. 1— 
State ex rel Schwartz v. Jones, 167 
P 2d 993, 61 Wyo 350. 

8 C.J. p 357 note 81, p 360 note 89 
Fb]—4 C.J. p 675 note 80 
Existence of actual controversy gen¬ 
erally see supra § 42. 

Act of oonrt or God 

Questions involved in appeal may 
become moot and abstract by reason 
of some act of the court or act of 
God. 

Cal.—In re Tierney’s Estate, 146 P. 
2d 700, 63 C.A.2d 295, followed In 
In re Tierney’s Estates and 
Guardianships, 146 P.2d 704. 63 C. 
A 2d 839—California Pac. Title & 
Trust Co. V. California Mining & 
Dredging Syndicate, 61 P.2d 1181. 
17 C.A.2d 858. 

AmsndmMLt of statute or ooastitn- 
tiott 

(1) An attack on a statute amend¬ 
ed before decision is moot unless 
portions of the act continued in the 
amended act remain vulnerable to 
the attack made. 

Cal.—Carter v. Stevens, 296 P, 28, 
211 C. 281. 

Smokier ▼. City of Los Angeles, 
286 P.2d 42, 106 C.A.2d 438. 

(2) The validity of rules promul¬ 
gated under an original act regulat¬ 
ing clothes cleaning establishments 



5 C. J.S. 

la i*andared moot by an amendatory 
4ct which renders such rules unnec¬ 
essary. 

Cal.--Carter v. Stevens, supra. 

(3) An appeal in which the only 
question was whether a poll tax had 
been paid for a certain year was 
dismissed, since there was no contro¬ 
versy before the court which it could 
entertain, in view of a constitutional 
amendment abolishing requirement 
of payment of poll tax as condition 
of right to vote. 

La.—Breaux v. Reeves, App., 159 So. 
618. 

Attorney’s speonlatloa 

Where it appears, on defendant's 
appeal, that the nominal plaintift 
did not authorize the suit, but that 
it was an attorney’s speculation, the 
case will be dismissed. 

Iowa.—Gresham v. Chantry, 27 N.W. 

752, 69 Iowa 728. 
dismissal of case 

(1) When a cause becomes moot 
on appeal, all previous orders and 
judgments should be set aside and 
the cause, not merely the appeal, dis¬ 
missed. 

Tex.—Freeman v. Burrows. 171 S.W. 
2d 863, 141 Tex. 318—Railroad 

Commission v Wencker, 168 S.W. 
2d 626. 140 T*ex. 527—Railroad 

Commission v. Texa.s & P Ry Co., 
157 S W 2d 622, 138 Tex. 148—West 
V. Culpepper, 140 S W 2d 166, 135 
Tex 156—University Inlorfecholos- 
tic League v. Sima, 131 S W 2d 94, 
133 Tex 605—Service Finance 
Corp. V. Grote, 131 S W 2d 93. 133 
Tex. 606—International Aas'n of 
Machinists, I-ocal Union No 1488 
V Federated Ass’n of Accessory 

Workers. 130 S.W,2d 282, 133 Tex 

624—Oak Downs v Hurt, 97 S W. 
2d 673, 128 Tex. 218—Texas & N 
O. R. Co V Priddie, 95 S W 2d 
1200, 127 Tex 629 

I’aiks V. Francis, Civ App,, 202 
S W 2d C83—Anderson v. Bacon, 
Civ App. 136 S.W.2d 637. 

(2) Where all matters in contro¬ 
versy in a cause became moot pend¬ 
ing an njipeal. dismissal of appeal 
leaving the Judgment of the district 
court in full force was reversible 
error. 

Tex.—Freeman v. Burrows, 171 S.W 
2d 863, 141 Tox 318 

Dismissal rather than al&rmaaoe 

Where relief prayed for on appeal 
cannot be granted because question 
raised has become moot, appeal will 
be disposed of by dismissal rather 
than by affirmance. 

Md—Iverson v. Jones, 187 A. 863, 
171 Md. 649. 

Taots after Judgment 

Motion to dismiss appeal on ground 
that question presented is moot is 
ordinarily made to depend on facts 
arising after entry of Judgment, and 
should be overruled when based on 
events occurring before Judgment 
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was entered and not presented to 
the trial court 

Iowa.—Jasper Co. v. Sterglos, 191 K. 
W. $55, 228 Iowa 601. 

Obiter diota 

Any expression of opinion by court 
with respect to moot questions would 
be obiter dicta. 

La.—Edwards v. Hayes, 14 So 2d 48, 
203 La. 433. 

Potential future litigation 

Appellate court will not review 
case merely to render Judgment to 
guide potential future litigation. 
Ill.—La Salle Nat. Bank v. City of 
Chicago. 121 N.E.2d 486, 3 I11.2d 
875—Slefferman v. Johnson, 94 N. 
E.2d 317, 406 Ill. 392. 

Collins V. Barry, 186 N.B.2d 697, 

II iii.App.2d no. 

Private rights 

Rule stated in text applies gen¬ 
erally to private rights, and not al¬ 
ways as to them. 

Okl—Payne v. Jones, 146 P.2d 113, 
193 Okl. 609. 

Purpose of preosdsnt 

Itevlewing court should not decide 
questions which no longer exist 
merely to make a precedent. 

Ill.—La Salle Nat Bank v. City of 
Chicago. 121 NE2d 486, 8 Ill 2d 
375—Slefferman v Johnson, 94 N. 
E 2d 317, 406 Ill. 392—Chicago City 
Bank & Trust Co. v. Board of Edu¬ 
cation of City of Chicago, 64 N E 
2d 498, 386 Ill. 608, certiorari de¬ 
nied Hutchinson v Board of Edu¬ 
cation of City of Chicago, 65 S Ct. 
70, 323 US 734, 89 L Ed 688, re¬ 
hearing denied 65 S Ct. 116, 323 U. 
S 814. 89 I-i.Ed 648, certiorari de¬ 
nied Lewis V. Board of Education 
of City of Chicago. 65 S Ct 70, 323 
US 733, 89 LEd. 588, rehearing 
denied 65 S Ct 115, 323 U.S. 814, 89 
L Ed 648—Chaitlen v. Kaspar 

American State Bank, 22 N.E 2d 
673. 372 Ill, 83—Wick v. Chicago 
Telephone Co., 116 N.E. 660, 277 

III 338. 

Collins V, Barry, 136 N.E.2d 697, 
11 Ill App 2d 119—Beacon Home 
Equipment Co v. Paulsen, 99 N.E 
2d 586, 343 HI App. 468—Todd v. 
Green. 41 N.E 2d 776, 314 Ill.App. 
573. 

Minn.—Doyle v. Rles, 286 N.W. 480, 
205 Minn. 82—Works v. Tiber, 210 
N.W. 877, 169 Minn. 172. 

Enactment of statute or ordinanoe 
(1) Where questions raised on ap¬ 
peal have been rendered moot by the 
enactment of a statute or ordinance, 
the appeal will be dismissed. 

Cal.—In re Tierney’s Estate, 146 P. 
2d 700, 68 C.A.2d 295, followed in 
In re Tierney's Estates and 
Guardianships, 146 P.2d 704. 68 C. 
A.2d 836—OJifornia Pac. Title & 
Trust Co. V. California Min. & 
Dredging Syndicate, 61 P.2d 1181, 
17 C.A.2d 863. 


County T, Kcrce, 193 
So. 772, 141 Fla. 696. 

<34L-*-Southem Express Co. ▼. City 
of Atlanta, 92 S.E. 48, 146 On. 704. 
Ind.—Keller v. Rewers, 127 N.E. 149, 
189 Ind. 839—Riley v. Bell, 109 N. 
E. 843. 184 Ind. 110. 

Division of Labor of Department 
of Commerce and Industries of In¬ 
diana V. Indianapolis News Pub. 
Co., 82 N.B.2d 722, 109 Ind.App. 88 
—Sachs V. Sachs, 186 N.E. 291, 97 
Ind.App. 224. 

Kan —Andeel v. Woods, 268 P.2d 285. 
174 Kan. 656. 

Mass.—Peters v. City of Medford, 87 
N.E 2d 214. 824 Mass. 755. 

Mich.—Dearborn Fire Fighters Ass’n 
Local No. 412 v. Herdzik, 29 N.W. 
2d 830, 319 Mich. 345. 

Minn.—^Hansen v. Northwestern Tel¬ 
ephone Exch. Co., 149 N.W. 181. 
127 Minn. 622. 

Mo.—Pugel V. Becker, 2 SW.2d 748 
Mont.—State v. Beadle, 800 P. 197, 
90 Mont. 24. 

N J.—Alboum V. City of Newark, 126 
A.2d 886, 22 N.J. 671—Hester v 
Miller, 83 A.2d 778, 8 N.J. 81. 

N.C.—Martin v. Town of Holly 
Springs, 63 S.E.2d 161, 280 N.C. 888 
S.D.—Churchill v. Conway, 276 N.W 
658, 65 S.D. 676. 

Tex.—Trent v. Kennedy, Clv.App., 109 
SW.2d 327—Cowell v. Andrewar- 
tha, Clv.App., 293 S.W. 887. 

Wash.—Standard Fire Ins. Co. of 
Hartford, Conn, v. Fishback, 149 
P. 946, 86 Wash 225. 

3 C.J. p 364 note 98 [a] (2). 

(2) An appeal from a Judgment 
against a trust company rendered 
before the pa.swage of a statute pro¬ 
viding for liquidation of financial 
institutions by department of finan¬ 
cial institutions is not rendered moot 
by such statute, particularly where it 
contains a clause excepting suits 
pending at the time of its passage. 
Ind—Cline v. Union Trust Co., 189 

N.E. 643, 99 Ind.App. 296. 

(3) An appeal from a Judgment en¬ 
joining erection of a building will 
not be dismissed as moot because of 
.subsequent passage of a prohibitory 
zoning ordinance. 

Mo—Lewis v Kaplan, App., 6 S.W.2d 
699. 

(4) However, appeal could be dis¬ 
missed as moot on the enactment of 
retroactive zoning ordinances having 
the effect of prohibiting the erec¬ 
tion of a structure in residential dis¬ 
trict in manner sought by building 
permit. 

La.—State ex rel. Shaver v. Mayor 
and Councllmen of Town of Cou- 
shatta, App., 196 So. 388. 

Bepeal of statute or ordlaanoe 

Where the repeal of a statute or 
ordinance renders the question moot, 
the appeal will be dismissed 
Cal —Hake v. City of Bakersfield, 121 
P2d 26, 49 C.A.2d 174—Equi v. 
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Citr and County of San Fmnolaeo, 
66 P.2d 690. IS C.A.2d 140. 

111.—People ex rel. Webb v. Propper. 
24 N.E3.2d 401. 802 Ill.App. 667. 

Ind.—^Veeenmeir v. City of Aurora. 
116 N.B.2d 784. 232 Ind. 628—City 
of Bloomington v. Board of Com'ra 
of Monroe County. 99 N.B.2d 79, 
229 Ind. 419. 

Iowa.—Johnston v. Klrkville Inde¬ 
pendent School Diet.. 89 N.W.2d 
287. 240 Iowa 1828—Hatz v. Board 
of Sup’re of Plymouth County. 166 
N.W. 828, 178 Iowa 866. 

Kan.—Pajrne Shoe Co. v. Dawaon, 146 
P. 996, 94 Kan. 668. 

La.—Fournet & Sierra ▼. Groajean, 
184 So. 719. 191 La. 186—City of 
New Orleana v. Lakowaky, 108 So. 
613, 158 La. 70. 

Mich.—^McBroom v. City of Flint, 
264 N.W. 468. 266 Mich. 679—Howe 
V. Doyle, 164 N.W. 62, 187 Mich. 
666 . 

Minn.—Troy ▼. City of St. Paul, 193 
N.W. 726, 156 Minn. 891. 

Mo.—Stegmann v. Weeke. 214 S.W. 
134. 279 Mo. 181. 

N.C.—^Wllaon v. Board of Com’ra of 
Guilford County. 137 S.E. 151. 193 
N.C. 386. 

Okl. —Truttman v. City of McAleater, 
243 P.2d 355, 206 Okl. 299—Luce v. 
City of Bristow, 242 P. 634, 115 
Okl. 282. 

Pa.—^Appeal from Ordinance of Ne¬ 
ville Tp., No. 388, Quar.Sess., 103 
Pitt8b.Leg.J. 167. 

Tex.—City of Port Worth v. Zane- 
Cetti, Com.App., 29 S.W.2d 958. 

4 C.J. p 675 note 80 ihj, 

Partioolaz queatioaa held not moot 

(1) In general. 

Ala.—Mead v. Eagerton, 60 So. 2d 253, 
266 Ala. 66—Riley v. Wilkinson, 23 
So.2d 582, 247 Ala. 281—Hall v. 
Proctor. 194 So. 676. 239 Ala. 211. 

Ark.—Newton v. Americans Sec. Co,, 
148 S.W.2d 311, 201 Ark. 943. 

Cal.—Stock V. Meek, 221 P.2d 16, 36 
C.2d 809—George v. Burdusia, 130 
P.2d 899, 21 C.2d 163—Acker v. 
Baldwin. 116 P.2d 465. 18 C.2d 841 
—Newcomb v. City of Newport 
Beach, 60 P.2d 826, 7 C.2d 393— 
Hausen v. Consolidated Title Guar¬ 
antee Co.. 69 P.2d 99, 6 C.2d 734— 
Boggs V. North American Bond & 
Mortgage Co.. 68 P.2d 918, 6 C.2d 
523. 

Hosford V. Henry, 238 P.2d 91, 
107 C.A.2d 765—Kolia v. Kolia, 230 
P.2d 641, 104 C.A.2d 86—Rosenfleld 
V. Vosper, 160 P.2d 842, 70 C.A.2d 
217—Rattray v. Scudder, 163 P.2d 
483, 67 C.A.2d 123—Empire Star 
Mines Co. v. Butler. 145 P.2d 49. 62 
C.A.2d 49. 

Del.—Southern Production Co. v. Sa- 
bath, 87 A.2d 128, 32 Del.Ch. 497. 

Fla.—Inland Waterway Development 
Co. V. City of Jackaonville, 87 So. 
2d 333, 160 Fla. 918—Harrell v. 
Schleman, 36 So.2d 431, 160 Fla. 
644. 


Ga.— Robertaon t. Tampla, SI B.SL8d 
286. 207 Ga. Sll—Hagans v. Excel¬ 
sior Elec. Membership Corp.. 60 S. 
B.2d 162, 207 Ga. 68—Haley v. 
Bailey, 34 S.E.2d 686, 199 Ga. 486 
-Vines V. Lee. 22 S.B.2d 122, 194 
Ga. 620. 

Southeastern Wholesale Furni¬ 
ture Co. V. Atlanta Metallic Casket 
Co.. 66 S.E.2d 68, 84 Ga.App. 271— 
Ashcraft v. Marsh. 59 S.E.2d 333, 
81 Ga.App. 466—Harvey v. Wright, 
66 S.E.2d 836. 80 Ga App. 232— 
Findley v. City of Vidalia, 61 S.E. 
2d 642, 78 Ga.App. 681—Seaboard 
Air Line Ry. Co. v. Brown. 190 S.E. 
208. 66 Ga.App. 868. 

Ill.—Daniels v. Cayner. 88 N.E.2d 
823, 404 Ill. 872—First Nat. Bank 
of Jonesboro v. Road Dist. No. 8, 
68 N.E.2d 884, 389 Ill. 166. 

People ex rel. Hogan v. Howarth, 
132 N.E.2d 881, 8 Ill.App.2d 614— 
People v. Herbster, 129 N.B 2d 448, 
7 Ill.App.2d 342—Franks v. Globe 
Co., 99 N.E.2d 408, 343 Ill.App. 467 
—Laszlo V. Terao, 99 NE.2d 370, 
343 Ill.App 467—Stattin Bros. Fur¬ 
niture Co. V. Hauf, 96 N.B.2d 646, 
342 IlLApp. 446—National Utility 
Service v. Howard Foundry Co., 83 
N.E 2d 896, 336 Ill.App. 859— 

Bankers Life Co. v Chicago Park 
Dist., 47 N.E.2d 648, 818 Ill.App. 
214—^Morris v. Carroso. 11 N.E 2d 
816, 292 IlLApp. 620. 

Ind.—City of Princeton v. Woodruff, 

104 N.E 2d 748, 230 Ind. 636—Pa- 
vey V. Pavey, 42 N.E.2d 30, 220 Ind. 
289—Letz Mfg. Co. v. Public Serv¬ 
ice Commission of Indiana, 4 N.E. 
2d 194, 210 Ind 467. 

Lecomte v. Wilson, 16 N.B.2d 97, 

105 Ind.App. 398. 

Iowa—Miller v. Incorporated Town 
of Milford, 276 N.W. 826, 224 Iowa 
763, 114 A.L.R. 1423. 

Kan.—Atchison, T. & S. F. Ry. Co. v. 
State Corp. Commission, 203 P.2d 
211, 166 Kan. 648. 

Ky.—Commonwealth ex rel. Buck- 
man V. Mason, 284 S.W.2d 826— 
Cooper V. Kentuckian Citizen, 258 
S W 2d 696—Barron v. Phelps, 288 
S.W.2d 1016—Lowery v. Madden, 
214 S.W.2d 692, 308 Ky. 842—Ford 
V. Tost, 186 S.W.2d 896, 299 Ky. 
682, 162 A.L.R. 149—Compton v. 
Moore, 184 S.W.2d 83, 298 Ky. 763 
—Reeves v. Talbott, 169 SW.2d 
61, 289 Ky. 681—City of Louisville 
V. Churchill Downs. 102 S.W.2d 10. 
267 Ky. 339. 

La.—State ex rel. Piper v. East Ba¬ 
ton Rouge Parish School Board, S3 
So.2d 206, 212 La. 714—Barretta v. 
Cocreham. 26 So.2d 286, 210 La. 66. 

Highland Lumber & Supply Co. 
V. Young, App., 38 So.2d 638—City 
of Gretna v. Gosserand, App., 181 
So. 214. 

Md.—Gorman v. St. Paul Fire & Ma¬ 
rine Ins. Co.. 121 A.2d 812, 210 Md. 
1—Duvall V. Lacy, 78 A.2d 26, 196 
Md. 138—^Weiprecht v. Gill, 62 A. 
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2d 268, 191 Md. 478. motion denied 
68 A.2d 811. 191 Md. 478—Barrett 
V. Clark, 64 A.2d 128, 189 Md. 116, 
173 A.L.R. 988. 

Miss.—State ex rel. Whall v. Saen- 
ger Theatres Corp.. 200 So. 442, 
190 Miss. 891. 

Nev.—Young Inv. Co. v. Reno Club. 

208 P.2d 297, 66 Nev. 216. 

N.M.—State v. Romero, 168 P.2d 850, 
49 N.M. 127. 

N.C.—Swink V. Horn. 40 S.B.2d 362, 
226 N.C. 718. 

Ohio.—Grossglaus v. Board of Elec¬ 
tions of Stark County, 88 N.E.2d 
246, 85 Ohio App. 134. 

Or.—Bires v. Barney, 264 P.2d 284, 
203 Or. 107. 

Pa.—Graybar Elec. Co. v. School 
Dist. of Pittsburgh, 106 A.2d 413. 
378 Pa. 294—In re Schauble’s Es¬ 
tate, 38 A.2d 19, 350 Pa. 161— 
Maurer v. Boardman, 7 A.2d 466, 
336 Pa. 17, amrmed Maurer v. 
Hamilton, 60 S Ct. 726. 809 U.S. 
698, 84 L.Ed. 969, 135 A.L R. 1347. 
Tex.—Texas Foundries v. Interna¬ 
tional Moulders & Foundry Work¬ 
ers* Union, 248 S.W.2d 460, 161 
Tex. 239—Stovall v. Shivers, 103 
S.W.2d 363, 129 Tex. 256. 

Lewis V. Texas Power & Light 
Co, Civ.App., 276 S.W 2d 960, error 
refused no reversible error—In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen & Help¬ 
ers, Local No. 393 v. Missouri Pac. 
Freight Transport Co, Civ App., 
220 S.W.2d 219, error refused no 
reversible error—Isbell v. Brown, 
Civ.App, 196 SW2d 691. error re¬ 
fused—Railroad Commission v. 
Houston Natural Gas Corp., Civ. 
App, 186 S W.2d 117, refused for 
want of merit—Turnbow v. Barns- 
dall Oil Co., Civ.App. 99 S.W 2d 
1096, error refused—Brinegar v. 
Henderson Hardware Co., Civ.App., 
96 S W.2d 740. 

Va.—^Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 
63 S.E.2d 28, 191 Va. 812. 

Wash.—^Washington State Hop Pro¬ 
ducers v. Eglin, 108 P.2d 329, 6 
Wash.2d 686—In re Ivy’s Estate, 
101 P.2d 1074, 4 Wash 2d 1 
W.Va.—^Kincaid v. Patterson, 39 S.EI 
2d 920, 129 W.Va. 234—State ex 
rel. Roush v. Board of Ed. of Ma¬ 
son County, 86 S.E.2d 850. 

Wis.—Belanger v. Local Division No. 
1128, Amalgamated Ass'n of St., 
Elec. Ry. & Motor Coach Bmp. of 
America, 40 N.W.2d 604, 256 Wis. 
274—International Union, United 
Auto. Aircraft & Agr. Implement 
Workers of America, Local 180, 
CIO, V. J. I. Case Co., 26 N.W.2d 
306, 250 Wis. 63, 170 A.L.R. 933. 

(2) Where third persons made par¬ 
ties defendant without issue and 
service of rule nisi were made de¬ 
fendants in error in plaintiff's bill of 
exceptions, and thereafter obtained 
a cross bill of exceptions assigning 
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This general rule, however, is subject to some | matter of public interest where the judgment, if 
exceptions, as where the question involved is a I unreversed, will preclude the party against whom 


error on judgrment maklns: them par¬ 
ties, the cross bill was not dlsmissl- 
ble on grounds that questions set 
forth therein were moot, or that 
third persons filed no pleadings and 
presented no legal question below, 
and that the lower court passed on 
none of the questions raised in the 
cross bill. 

Ga.—Gormley v. Wilson, 176 S.E. 15. 

179 Ga. 880. 

(8) Where proceedings for a pro¬ 
posed bond issue to erect a high 
school building are held invalid by a 
district court, and, pending appeal 
therefrom to the supreme court, an¬ 
other bond election is duly called and 
held to vote for another and differ¬ 
ent amount of bonds and such prop¬ 
osition is defeated, neither the dis¬ 
charge of the district officers’ duty 
in calling the second election, nor 
the election itself, nor the levying 
of a tax to provide a fund to erect a 
school building, is sufficient to Justi¬ 
fy dismissal of the appeal, nor did 
the discharge of their official duties 
operate as an estoppel to prosecu¬ 
tion of their appeal. 

Kan.—Stanhope v. Rural High School 

Diet. No 1 of Greenwood County, 

205 P. 648, 110 Kan. 739. 

(4) An error proceeding to review 
overruling of demurrers to petition 
was not rendered moot by the fact 
that plaintiffs proceeded to final 
judgment, Impounded funds by gar¬ 
nishment, and applied them to satis¬ 
faction of the Judgment, since plain¬ 
tiffs proceeded with the action at the 
peril of having all subsequent pro¬ 
ceedings declared a nullity if Judg¬ 
ment overruling demurrers was de¬ 
clared erroneous and reversed. 
Ga.--Butler v. Godley, 181 S.E. 494, 

61 Ga.App. 784. 

(B) The appeal of a railroad for 
which, at the Instance of its bond¬ 
holder, a receiver has been appoint¬ 
ed, from the order of appointment, 
will not be dismissed as moot be¬ 
cause subsequently another receiver 
Is appointed by a United States 
court, and the road does not appeal 
from, and apparently acquiesces In, 
the second appointment. 

Tex.—Houston & B. V. Ry. Co. v. 

Hughes, Clv.App., 182 S.W. 28. 

(6) An appeal from an order de¬ 
nying a petition to revoke letters of 
administration granted the adminis¬ 
trator of deceased partners' estates 
did not present a moot question be¬ 
cause since perfecting of the appeal 
the district court had appointed an¬ 
other as trustee of partnership As¬ 
sets, where the order appointing a 
trustee showed the necessity of re¬ 
moving the administrator and Ap¬ 


pointing some competent person in 
his place. 

Mont.—In re Rinio's Estate, 19 P.2d 
822, 93 Mont. 428. 

(7) Where a statute provides that 
a maintenance tax for an independ¬ 
ent school district, once voted, re¬ 
mains unalterable for two years, 
where an election to vote on a tax 
question was not successfully con¬ 
tested and held not to have carried, 
the second election immediately fol¬ 
lowing the trial court's Judgment 
declaring the election to be void was 
of no effect, and hence the question 
of the validity of the first election 
does not become moot by reason of 
the second election. 

Tex.—McCall v. Lewis, Civ.App., 263 
S.W. 326. 

(8) In trespass to try title against 
plaintiff’s divorced wife, an appeal 
from an order striking a cross ac¬ 
tion to set aside the divorce decree, 
procure a divorce for defendant, 
have land Involved set aside to her 
as a homestead, and to have com¬ 
munity property partitioned and 
from an order refusing consolidation 
of defendant’s separate action for 
the same relief with plaintiff’s ac¬ 
tion. was not rendered moot by de¬ 
fendant’s marriage to another after 
taking of the appeal, since the mar¬ 
riage did not make a primary issue 
as to division of property moot. 
Tex.—Colvin v. Colvin, Clv.App., 91 

S W 2d 910, error dismissed. 

(9) Pact that original time for fil¬ 
ing renunciation of provisions of de¬ 
ceased husband’s will had expired 
before court of appeals could dis¬ 
pose of appeal from order dismissing 
petition for extension of such time 
did not render moot the question 
presented by such appeal. 

Md,—Barrett v. Clark, 54 A.2d 128, 
189 Md 116, 173 A.L.R. 988. 

To obtain affirmance 
Where the real purpose is not to 
obtain a reversal of the Judgment or 
decree, but to have it affirmed, the 
appeal will be dismissed, there being 
no actual controversy of either law 
or of fact to be decided. 

Miss —Smith v. Citizens’ Bank & 
Trust Co., 87 So. 488, 125 Miss. 
139. 

4 C.J. p 676 note 80 [e]. 

24. Ala.—Sullivan v. Cheatham, 84 
So 2d 374, 264 Ala. 71. 

Corpus JurlB Secundum quoted 
In Willis V. Buchman, 199 So 886, 
889, 30 Ala.App 33, reversed on 
other grounds 199 So. 892, 240 Ala 
386, 132 A.L.R. 1179. 

Ark.—Dotson v. Ritchie, 202 S.W.2d 
603, 211 Ark. 789. 

Cal—Piper v. Hawley, 176 P. 417, 
179 C. 10. 


I Rattray v. Scudder, 168 P.2d 433, 
67 C.A.2d 123. 

Colo.—Industrial Commission v. 
State Federation of Labor, 110 P. 
2d 263, 107 Colo. 206—Golden v. 
People ex rel. Baker, 74 P.2d 716, 
101 Colo. 881—Van De Vegt v. 
Board of Com’rs of Larimer Coun¬ 
ty, 55 P.2d 703, 98 Colo. 161. 

Pla.—Dehoff v. Imeson, 16 So.2d 268, 
153 Pla. 663—Pitt v. Belote, 146 
So. 380, 108 Pla. 292. 

Ill.—People ex rel. Wallace v. La- 
brenz, 104 N.E 2d 769, 411 Ill. 618, 
30 A.L.R.2d 1132, certiorari denied 
73 S.Ct. 24, 344 U.S. 824, 97 L.Ed. 
642. 

Ind—Chicago & E. I. R, Co. v. Pub¬ 
lic Service Commission of Indiana, 
134 N.E.2d 65. 

Hartleroad v. Seward, 199 N.E. 
168, 101 Ind.App. 254. 

Ky.—Mason v. Commonwealth, 283 
S W 2d 846—Brown v. Baumer, 191 
S.W.2d 236, 301 Ky. 315, 

Mich.—Lafayette Dramatic Produc¬ 
tion V. Ferentz, 9 NW.2d 67, 306 
Mich. 193, 146 A.L.R 1168 

Mo.—State ex rel Jones v. Wurde- 
man, 274 S.W. 407, 309 Mo. 408. 

State ex rel. Brokaw v. Board of 
Education of City of St. Louis, 
App., 171 S.W.2d 75. 

N.M—Freeman v. Medler, 129 P.2d 
342, 46 N.M 383. 

N.D—^State ex rel Anderson v. Sieg, 
249 N.W. 714, 63 N.D. 724—North 
Dakota Wheat Growers’ Ass’n v. 
Moore, 204 N W. 834, 62 N.D. 904— 
O’Laughlin v. Carlson, 162 N.W. 
676, 30 N D. 213. 

Okl.—Weekly v State ex rel. Cris¬ 
well, 224 P 2d 593, 203 Okl. 576— 
Peppers Refining Co v C'orpora- 
tlon Commission, 179 P 2d 899, 198 
Okl. 461—Childers v Wallace, 169 
P.2d 186, 197 Okl 143— Corpus 

JTuris Secundum cited in Cox v. 
Oklahoma Tax Commission, 168 P. 
2d 634, 639, 197 Okl 12— Corpus 
Juris Secundum cited la Payne v. 
Jones, 146 P.2d 113, 116, 193 Okl. 
609—Dove v. Oglesby, 244 P. 798, 
114 Okl. 144. 

Or.—In re Suspension of License by 
Or. Liquor Control Commission, 
177 P2d 406, 180 Or. 496. 

Pa.—^Werner v. King, 164 A. 918, 310 
Pa, 120—Pardee v. Schuylkill 

County, 120 A. 139, 276 Pa. 246. 

Tenn— Corpus Juris cited in McCan- 
less V Klein. 188 S.W.2d 746, 747, 
182 Tenn 631. 

Va.—Cox V. City Council of BrlstoU 
132 S.E. 187, 144 Va. 286. 

Wash.—State v. Public Service Com¬ 
mission, 188 P. 7, 110 Wash. 130. 

Wis.—Doering v. Swoboda, 263 N.W. 
667. 214 Wis. 481. 

4 C.J. p 576 note 81-82—38 C.J. p 
949 note 66. 
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it stands as to a fact vital to his rights,28 even circumstances;28.8 where dismissal might result in 
though the judgment may not be directly enforce* liability on a bond;28 where the parties by stipula- 
able, if affirmed, due to lapse of time or change of tion have preserved the right to proceed to a final 


Oonrt of appoalfl has duty to deter¬ 
mine whether public interest should 
prevent dismissal of appeal after is¬ 
sue as between the parties has be¬ 
come moot, but on certiorari the su¬ 
preme court has duty to review and 
reverse an erroneous decision. 

Ala.—^Willis V. Buchman, 199 So. 892, 
240 Ala. 386, 182 A.UR. 1179. 

Vntare craiAaBoe of the publio and its 
offloials 

Colo.—Industrial Commission v. 
State Federation of Labor, 110 P. 
2d 253, 107 Colo. 206. 

Ill.—Trust Co. of Chlcagro v. Covnot, 
121 N.E.2d 779, 8 I11.2d 563. 

Mo.—Morrison v. State, App., 252 S. 
W.2d 97. 

N.Y.—^Adirondack League Club v. 
Board of Black River Regulating 
Diet., 93 N.E.2d 647. 301 N.Y. 219 
—Rosenbluth v. Finkelstein, 91 N. 
B.2d 681, 800 N.Y, 402—Glenram 
Wine & Liquor Corp. v. O'Connell. 
67 N.E.2d 570, 296 N.Y. 836. 

New Rochelle Water Co. v. Malt- 
bie, 292 N.Y.S. 660, 249 App.Dlv, 
378. 

Or.—In re Suspension of License by 
Or. Liquor Control Commission, 
177 P.2d 406, 180 Or. 496. 

Wyo,—^Morad v. Wyoming Highway 
Dept., 203 P.2d 964, 66 Wyo. 12 . 

Zaterest of body polltlo 

(1) Rule that sometimes there is 
such a public interest as to Justify 
a consideration of the merits on an 
appeal notwithstanding appellants 
no longer have a justiciable Interest 
in the controversy contemplates that 
the controversy shall affect the in¬ 
terest of the body politic, as when 
the state or government Is said to 
be as a substantial trustee for the 
public. 

Ala.—Jones v. Crawford, 62 So. 2d 
221, 268 Ala. 278—Willis v. Buch- 
man, 199 So. 892, 240 Ala. 386, 182 
A.L.R. 1179. 

Miss.—Sartln v. Barlow ex rel. 
Smith. 16 So.2d 872, 196 Miss. 169. 

(2) Situation presented in con¬ 
struction of usurious contract is not 
within rule. 

Ala.—^Willis v. Buchman, supra. 

(3) Where appeal involved no 
question of general public interest, 
appeal should be dismissed. 

Ind.—State ex rel. Robinson v. Bo- 
niecki, 61 N.E.2d 176, 228 Ind. 416. 

Only exoeptiottal oases, where ur¬ 
gency of establishing rule of future 
conduct is imperative and manifest, 
will justify departure from the gen¬ 
eral practice not to decide academic 
questions. 

N.Y.—J. B. Lyon Co. v. Morris, 185 
N.E. 711, 261 N.Y. 497. 


Publio lutsrsst lusnfBolsut 
Appeals will not be heard to settle 
abstract or academic questions, how¬ 
ever important they may be to gen¬ 
eral public or legal profession. 

N.Y.—Grossman, Inc. v. Staff. 300 N. 
Y.S. 162, 262 App.Dlv. 886. 

Public revenue 

Okl.—Payne v. Jones, 146 P.2d 118, 
193 Okl. 609. 

Questioas not of snflloient publio in¬ 
terest 

(1) In general. 

Ind.—Miller v. Kankakee A Pine 
Creek Drainage Ass'n, 112 N.E.2d 
862, 232 Ind. 412. 

Md.—Lloyd V. Board of Sup'rs of 
Elections of Baltimore County, 
111 A 2d 379, 206 Md. 36—Price v. 
Cohen, 109 A.2d 920, 206 Md. 46. 

(2) Where registration commis¬ 
sioners were enjoined from striking 
off names on voter's list, after ex¬ 
piration of Injunction and after list 
had ceased to be valid. 

Pa.—Winston v. Ladner, 108 A. 22, 
264 Pa. 548. 

(3) Question of power of directors 
of North Dakota "Wheat Growers' 
Association to remove president of 
association. 

N.D.—North Dakota Wheat Growers' 
Ass'n V. Moore, 204 N.W. 834, 62 
N.D. 904. 

(4) Questions concerning author¬ 
ity of agent to act for principal, as 
applied to election contest. 

Wis.—State v. Kohler, 232 N.W. 842, 

202 Wis. 362. 

(6) Action to enjoin county audi¬ 
tor and county treasurer from pro¬ 
ceeding to collect taxes. 

Ind.—^Dunn v. Dunn, 185 NB 334, 
96 Ind.App. 620—Melson v. Shet- 
tcrley, 183 N.B. 802, 95 Ind.App. 
538. 

(6) Question of petitioner's right 
to do election printing under con¬ 
tract now expired. 

N.Y.—J. B. Lyon Co. v. Morris, 186 
N.E. 711, 261 N.Y. 497. 

(7) Validity of repealed ordinance. 
Ind.—Riley v. Bell, 109 N.B. 848, 184 

Ind. 110. 

(8) Fact that constitutionality of 
statute would affect attempts at 
similar legislation in the future was 
Insufficient to cause court to con¬ 
sider moot issue. 

Del.—State ex rel. Traub v. Brown, 
197 A. 478, 9 W.W.Harr. 187. 

25. Iowa.—Independent School Diet, 
of Liberty, Union Tp., Boone 
County V. Pennington, 165 N.W. 
209, 181 Iowa 933. 

Kan. —Corpus Juris Beouudum quot- 
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sd III Moore v. Smith, 160 P.2d 676,. 
678, 160 Kan. 167. 

La.—Breaux v. Trahan, 36 So.2d 180,. 
213 La. 612. 

Mass.—City of Boston v. Santosuos- 
80 , 81 N.E.2d 572. 308 Mass. 202. 
Nev.—Young Inv. Co. v. Reno Club,. 

208 P.2d 297, 66 Nev. 216. 

N.M.—Now Mexico Motor Corpora¬ 
tion v. Bliss. 201 P. 105, 27 N.M. 
804. 

N.Y.—Loughman v. Lllliendahl, 187 
N.Y.S. 401, 195 AppDiv. 867. 
Ohio.—Wolf V. City of Columbus,. 
183 N.B.2d 633, 99 Ohio App. 364— 
Wick V. Youngstown Sheet A Tube 
Co., 188 N.E. 614, 46 Ohio App. 
253, error dismissed 189 N.E. 4^ 
127 Ohio St. 879. 

Okl.—^Hampton v Lynch, 168 P. 
1119, 54 Okl. 249 

S.D—City of Plankinton v. Kleffer, 
13 N.W 2d 298. 69 S.D. 697—Sco- 
vel V. Pennington County, 278 N. 
W. 176, 66 SD 75—Clarke v. Bea¬ 
dle County. 169 NW. 23, 40 S.D. 
697, reheard 170 NW. 618, 41 S D. 
329. 

Tex—^Danclger v. State, 166 S.W.2d 
914, 140 Tex. 252—Danciger Oil & 
Refining Co. of Texa.<3 v Railroad 
Commission of Texas, 56 S.W.2d 
1075, 122 Tex. 243. 

4 C.J. p 677 note 83. 

Beoeptlon of benefit 
Where it affirmatively appears that 
If Judgment were reversed plaintiff 
in error would receive some benefit 
therefrom, the writ of error will not 
be dismissed on the ground that the 
question raised by the bill of excep¬ 
tions is moot 

Ga.—Chapman v Lamar-Rankin 
Drug Co., 13 S.E2d 734, 64 Ga. 
App. 493. 

25.5 Kan —Moore v. Smith, 160 P.2d 
676, 160 Kan. 167. 

26. Ala.—Lewis v. Head, 189 So. 
886, 238 Ala. 151—Adams v. Rid¬ 
dle. 170 So. 343, 233 Ala. 96, 107 
A L.R. 657—Harris V. Barrett, 89 
So. 717, 206 Ala. 263. 

Cal.— Corpus Juris Secundum cited 
in United Press Associations v. 
Stockton Independent Pub. Co., 66 
P.2d 893, 894, 19 CA.2d 432. 

Colo.—^Axelson v. Columbine Laun¬ 
dry Co., 254 P. 990, 81 Colo. 264. 
Conn.—H. O. Canfield Co. v. United 
Const. Workers, 70 A.2d 647, 186 
Conn. 293. 

Del.—^Eastern Union Co. of Delaware 
v. Moffat Tunnel Improvement 
Diet., 178 A. 864, 6 W.W.Harr 48R. 
Ga.—^Wadsworth v, Olive, 186 S.B. 

590, 53 Ga.App. 639. 

Idaho.—Jones v. Stauffer, 288 P. 419, 
49 Idaho 887—Crom v. Frahm, 198 
P. 1018, 33 Idaho 314. 
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determination where the alleged moot question 
involves the merits where the controversy has 
not ceased to exist,although its status has been 
changed by appellee or where merely a part of 
the controversy has ceased to exist, other questions 


remaining for decision.^^ 

The fact that the controversy has ceased to exist 
must be shown by clear and convincing proof to 
entitle appellee to a dismissal; a mere probability 


Md.—Tolman Laundry v. Walker, 
187 A. 886 , 171 Md. 7. 

Mo.—^Missouri Electric Power Co. v. 
Smith, 155 S.W.2d 113, 348 Mo. 738 
—Morrison v. Hess, 231 S.W. 997. 
N.M.—Noce V. Noce, 281 P. 460, 84 
K.M. 836—Massengrlll v. City of 
Clovis, 268 P. 786, 33 N.M. 394. 
Or.—Oorpiui Juis dtsd la Kellte 
Products v. Brandt, 294 P.2d 820, 
826, 206 Or. 636. 

4 C.J. p 676 note 80 [d]. 

Xowevar, it has been held that 
fact that dismissal might result in 
liability on bond would not prevent 
court from dismissing moot appeal. 
Ind—State Highway Commission v. 
Crystal Flash Petroleum Corp., 84 
N.E.2d 148, 109 Ind.App. 266. 
Kan.—Dickey Oil Co. v. Wakefield, 
111 P.2d 1118, 168 Kan. 489. 

27. Wls.—Katz v. Miller, 133 N.W. 
1091, 148 Wis. 63. 

28. Cal.—Christ in v. Story, 296 P. 
616, 211 C. 881. 

Qa.—Galloway v Mitchell County 
Electric Membership Corp., 9 S.E. 
2d 903, 190 Ga. 428—Morris v. At¬ 
lanta Northern Ry. Co., 129 S E. 
68 , 160 Ga. 776. 

Ind.—State ex rel. Cline v Schricker, 
88 N.E.2d 746, 228 Ind 41, rehear¬ 
ing denied 89 N.E 2d 647, 228 Ind. 
41. 

Iowa.—Praizer v. Fraizer, 216 N.W. 
946, 204 Iowa 724. 

La.—Gottlieb v. Avery Realty Co., 
167 So. 369, 180 La. 621. 

Mass.—Baron v. Fontes, 42 NE.2d 
280, 811 Mass. 473. 

Mich.—Freeland v. City of Sturgis, 
226 NW. 897, 248 Mich. 190. 
Mont.—Morse v. Kroger, 286 P. 186, 
87 Mont. 64. 

N.M—Puckett V. Walz, 72 P.2d 623, 
41 N.M. 612. 

N.T.—People ex rel. O’Connor v. Glr- 
vln, 126 N.E 687, 227 N.Y. 392— 
Metropolitan Trust Co. v. Long 
Acre Electric Light & Power Co, 
119 N.E. 233, 223 NT. 69 
N.D.—More v. Western Grain Co., 
149 N.W. 664, 29 N D. 88 . 

S.D.—Smith v. Lyle, 223 N.W. 318, 
64 S.D. 386 

Wash.—Lochridge v. Natsuhara, 194 
P. 974. 114 Wash. 826. 

4 C.J. p 677 note 86 . 

88 . Cal.—^Atherley v. MacDonald, 
Young & Nelson, Inc., 287 P.2d 629, 
186 CA..2d 883—Corpus Juris 8 o- 
ouBdnm oltsd ia. United Press As¬ 
sociations V. Stockton Independent 
Pub. Co., 65 P.2d 898, 894, 19 C.A. 2 d 
488. 


Del.—Martin v. American Potash & 
Chemical Corp., 92 A 2d 295, 83 
Del.Ch. 234. 

Ill.—Commercial Credit Co. v. Max- 
ey, 7 N.E 2d 155, 289 Ill App 209. 

Iowa.— Corpus Juris Secunduan cited 
In Gates v. City Council of Bloom¬ 
field, 60 N.W.2d 678, 686 , 243 Iowa 
1 . 

La—Cusachs v. Cusachs, 11 So. 2d 
640, 202 La. 232. 

Md—State Roads Commission of Md. 
V. Hudson. 122 A.2d 668 , 210 Md. 
69.* 

Mass —Thayer Co. v. Binnall, 96 
N.E 2d 193. 326 Mass. 467. 

Mont—Smith v. Jack Pot Min. Co., 
97 P.2d 368, 109 Mont. 446. 

SD—City of Plankinton v Kieffer, 
13 NW2d 298. 69 S D. 697. 

Tex.—Railroad Commission v. Mack- 
hank Petroleum Co., 190 S.W.2d 
802, 144 Tex. 393. 

Waller v. Stanwood, Civ. App., 
227 SW2d 266—Tolbert v. Mc- 
Swain, Civ App, 137 S.W.2d 1061 
—Texas Liquor Control Board v. 
Warfield. Civ App, 110 S.W.2d 646 
—City of Dallas v. Rutledge, Civ. 
App. 268 SW. 634. 

30. Wash—Graff v. Tacoma, 112 P. 
250, 61 Wash 186. 

31. U.S —Burton v. Carey, C.C A. 
Or., 82 P2d 667. 

Ala—Employers Ins Co of Ala. v. 
Brooks, 33 So.2d 3, 260 Ala 36. 

Ariz.—Marshall v. Dietrich, 243 P. 
910. 30 Ariz. 64 

Ark—Arkansas-Missouri Power Co 
v. Brown, 4 S.W.2d 16, 176 Ark 
774, 68 A L R. 634—Bennitt v Well 
Bros. Plantation Co., 287 S.W. 681, 
171 Ark. 1079. 

Cal —Empire Star Mines Co v. But¬ 
ler, 145 P.2d 49. 62 CA.2d 49— 
Hartke v. Abbott, 289 P. 206, 106 
CA. 388. 

Del —^Adams v. Clearance Corp , 118 
A.2d 924. 

Ga.—City of Albany v. Georgia-Ala¬ 
bama Power Co., 108 S.E. 628, 152 
Ga. 119. 

Radcliffe v. Jones, 166 S.E 460, 
46 Ga.App. 83—Mahoney v McKen¬ 
zie, 107 SB. 776, 27 Ga.App 246. 

Ind.—Beard v. Link, 141 N.E. 792, 81 
Ind.App. 293. 

Iowa—Gunnar v. Town of Montezu¬ 
ma, 293 NW. 1, 228 Iowa 681—In 
re Carson’s Estate, 266 N.W. 648, 
221 Iowa 367. 

Ky.—City of St. Matthews v. True- 
heart, 274 S,W.2d 62—Braddom v. 
Three Point Coal Corp., 167 S.W. 
2d 349, 288 Ky. 734—Reid Drug 
Co. V. Salyer, 106 S.W.2d 626, 268 
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Ky. 622—Board of Education for 
Logan County v. Akers, 47 S.W.2d 
1046, 243 Ky. 177. 

La.—Pluker Farms v James, 76 So. 
2d 311, 226 La 303—State ex rel. 
Ernest Realty Co v. Moore, Blane 
& Marklein, 165 So. 147, 183 La. 
927. 

Succession of Guillory, App., 167 
So. 901 

Md.—Hudson v. Ghingher, 176 A. 
183, 167 Md. 441. 

Mass.—Hubrite Informal Frocks v. 
Kramer, 9 N.E 2d 570, 297 Maas. 
630 

Miss—Cahn v. Wright, 66 So. 782, 
108 Miss. 420 

Mo.—Ruckels v Pryor, 174 S.W.2d 
185, 361 Mo. 819—State ex rel. City 
of St. Joseph V. Busby, 274 S.W. 
1067. 

Oestereich v. Schneider. App., 
187 S.W.2d 766—Rose v. Hayden, 
App. 170 S.W.2d 964. 

Mont.—State ex rel. Wentworth v. 

Baker, 63 P.2d 440, 101 Mont 226. 
N.M.—Puckett V. Walz, 72 P.2d 623, 
41 NM 612—Massengill v. City of 
Clovis, 268 P 786, 33 N M. 394. 
N.Y.—Gilpin V. Mutual Life Ins. Co. 
of N. T, 86 N.E 2d 737, 299 N.Y. 
263. motion denied 96 N E 2d 407, 
301 NY. 731 

ND—Lee V. Shlde. 288 N.W. 656, 
69 ND. 641. 

Ohio.—Fifth-Third Union Trust Co. 
V Covy, 18 NE2d 618, 69 Ohio 
App. 491. 

Okl —Lawton v. Lincoln, 191 P.2d 
926, 200 Okl. 182—Mansell v. City 
of Cordell, 260 P 920 120 Okl. 187. 
Pa—Appeal of Wolf, 176 A. 260, 116 
Pa.Super. 614 

S.C.—Powell v. McDavid, 86 S.E. 769, 
102 S.C 431. 

Tex—Farrall v. Hood, Civ App., 32 
S.W 2d 480. 

Wash —Ryan v Plath, 140 P.2d 968, 
18 Wash 2d 839. 

4 C.J. p 677 note 87. 

lu a suit for Injuaotioa 

Where a controlling question, In a 
landlord’s suit to enjoin a tenant 
from interfering with the comple¬ 
tion of a heating system, was wheth¬ 
er plaintiff exceeded his license, in 
which case the tenant could sue for 
trespass, the question of plaintiff’s 
right to the injunction granted was 
not rendered moot by subsequent 
completion of the system. 

Ind.—Beard v. Link, 141 N.E. 792, 81 
Ind.App. 293. 

Collateral rights of parties 
Ala.—^Willis V. Buchman, 199 So. 
892, 240 Ala. 886 . 182 A.L.R. 1179. 
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that such is the fact is not sufficient and it can¬ 
not be said that an appeal from an order dismiss¬ 
ing a complaint presents only a moot question where 
no issue of fact or of law has been framed below 
by the filing of a demurrer or answer.38 Where the 
question is not in fact moot, although it may be¬ 
come so before the appeal is decided, the appeal will 
not be dismissed.3^ Where no substantial right can 
be affected by a decision, the case is moot, and the 


6 C.J.S. 

appeal will be dismissed.*^ ® The fact that there is 
no controversy between the parties to an action, or 
that a right involved in an action has ceased to 
exist, may be shown at any time before the case 
is decided.^® 

On the other hand, it has been stated that the 
question whether an appellate court should pass on 
the merits of a case which has become moot is dis¬ 
cretionary, to a great extent*5.6 Moreover, if, al¬ 


as. Cal.—Montaldo v. Hires Bottling 
Co.. 139 P 2d 666. 69 C.A.2d 642. 

Oa.—Crain v. Daniel. 64 S.E.2d 487. 
79 Ga.App. 647—Lewis v. Fry, 26 
SE.2d 122. 69 Ga.App. 461—Ma¬ 
honey V. McKenzie. 107 S.E. 776. 27 
Ga.App. 246. 

Iowa.—^Hampton v. McKeehan, 176 N. 

W. 6. 187 Iowa 1141. 

Lia.—In re Geo. D. Geddes Undertak¬ 
ing & Embalming Co., 177 So. 240, 
188 La. 366. 

N.T.—Nevins, Inc., v. Kasmach, 18 
N.E2d 294, 279 N.Y. 823. 

Okl.—Douglas V. Baker, 29 P.2d 619, 
167 Okl. 348. 

Or.—^Pearce v. City of Roseburg, 160 
P. 855, 77 Or. 196. 

S.D.—City of Plankinton v. Kieffer, 
13 N.W.2d 298. 69 S D. 697—City 
of Brookings v. Martinson. 243 N. 
W. 916, 60 S.D. 127—State v. City 
of Veblen, 228 N.W. 802, 66 S.D. 
394—Smith v. Lyle, 228 N.W. 818, 
64 SD. 385. 

4 C.J. p 677 note 88. 

Qaestioiis held not moot 

(1) Representation that the Judg¬ 
ment debtor will seek discharge in 
bankruptcy and that the Judgment 
creditor renounce his interest in the 
Judgment is not a sufficient showing 
that the question has become moot 
Oa.—Hosch V. Saunders, 136 S.E. 

103, 36 Ga.App. 219. 

(2) Questions involved on a city’s 
appeal in a mandamus proceeding to 
compel a tax levy to satisfy the 
Judgment are not moot, where the 
tax had been levied but not collected 
S.D.—State v. City of Veblen, 228 

N.W. 802, 66 S.D. 394. 

(8) On appeal from an order deny¬ 
ing an injunction pendente lite to 
prevent collection of a tax on the 
ground that it was void because 
levied in excess of the power of the 
governing authorities of the munici¬ 
pal corporation, the question has not 
become moot, unless appellant has 
paid the tax in such a way that he 
lias no further recourse, or the time 
for redemption has expired. 

Idaho.—Graves v. Berry, 207 P. 718, 
36 Idaho 498. 

(4) The fact that, since the per¬ 
fection of an appeal in an action to 
-foreclose a mortgage, respondent 
had filed a claim, based on the mort- 
JMO sought to be foreclosed, and on 


which Judgment was rendered in re¬ 
spondent's favor, and from which 
Judgment the appeal was taken, with 
the special administrator of the es¬ 
tate of deceased defendant, and that 
the claim was allowed by such ad¬ 
ministrator, did not show that the 
question involved in the appear had 
become moot, where the special ad¬ 
ministrator was not a party to the 
appeal. 

Cal—Copp V. Hives, 217 P. 813, 62 
C.A. 776. 

(6) Where there was question 
whether issue presented by appeal 
had become moot, another appeal 
was pending in the same court, and 
appellees would not be seriously in¬ 
jured by letting appeal take its 
course and had ample security for 
any possible damage, but appellant 
might be prejudiced by dismissal, 
motion to dismiss appeal would be 
denied 

Cal,—Gordon R Branch, Inc. v. 
Orange County Dist Council of 
Carpenters, 246 P 2d 47, 111 C.A. 
2d 664. 

Xn action for declaratory Judgment 

determining that owners of lot had 
no right to build church thereon, ap¬ 
peal from Judgment for defendants 
after sustaining demurrer to com¬ 
plaint as showing that plaintiffs had 
available remedy by injunction will 
not be dismissed as presenting moot 
questions, since appellees’ right to 
build and use church has not been 
decided. 

Ind.—Burke v. Gardner, 47 N.E 2d 
148, 221 Ind. 262. 

33. Iowa—Cherokee v. Illinois Cent. 
R. Co., 137 N.W. 1063, 167 Iowa 73. 

34. Colo—Ward v. Ward, 3 P.2d 
416, 89 Colo. 396. 

34.5 Cal.—In re Tierney’s Estate, 
146 P.2d 700, 63 C.A.2d 296, fol¬ 
lowed in In re Tierney’s Estate 
and Guardianships, 146 P.2d 704, 
63 CA.2d 839. 

Colo.—Reserve Life Ins. Co., Dallas, 
Tox. V. Frankfather, 226 P.2d 1036, 
123 Colo. 77. 

Fla.—DehofP v. Imeson, 16 So.2d 268, 
163 Fla. 653. 

Mass —Hubrite Informal Frocks v. 
Kramer, 9 N.E.2d 670, 297 Mass. 
630. 

N.T.—Grossman, Inc. v. Staff, 800 N. 

I T.S. 162, 262 App.Div. 886. 
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Aa appeal is prsvsatsd from bs- 
oomlag moot only if the rights of 
the parties are directly affected by 
determination of appeal, and the in¬ 
terest of the parties must be an im¬ 
mediate consequence of the Judg¬ 
ment. 

Cal.—Consolidated Vultee Aircraft 
Corp. V. United Auto. Aircraft & 
Agr. Implement Workers of Amer¬ 
ica, Local 904, 167 P.2d 726, 27 
C.2d 860. 

Oharaoter or reputation 

Resignation of the respondent tax 
commissioner, removed from office 
In a quo warranto proceeding, hav¬ 
ing been tendered and accepted after 
writs of error reached the supreme 
court, the case was moot and would 
not be retained merely to remove 
any detrimental effect to respond¬ 
ent’s character or reputation due to 
the allegedly void Judgment of ous¬ 
ter. 

Ga—Davis v. Cason, 194 S.E. 874, 
186 Ga 334. 

Parties* status 

An appellate court will not deter¬ 
mine a question which will not affect 
parties' status. 

Cal.—Garibaldi v. Daly City, 143 P 
2d 397, 61 C.A.2d 614. 

The test in determining whether 
writ of error should be dismissed on 
ground that case has become moot is 
whether plaintiff in error, in case of 
a reversal, could claim or enforce 
the rights insisted on. 

Ga.—Haley v. Bailey, 34 S.E 2d 686, 
199 Ga. 486. 

35. Wash.—Hice v. Orr, 47 P. 424, 
16 Wash. 163. 

35.5 Ariz.—Board of Examiners of 
Plumbers of City of Phoenix v. 
Marchese, 66 P.2d 1036, 49 Ariz. 
360. 

Okl.—Payne v. Jones, 146 P.2d 113, 
193 Okl. 609—Board of Com’rs of 
Carter County v. Dorough, 69 P.2d 
273, 177 Okl. 346. 

Oass argued and submitted 

Generally, where no actual contro¬ 
versy exists at the time of the argu¬ 
ment of a case, reviewing court will 
not undertake to determine it, but if 
a case becomes moot after it has 
been argued and submitted, and la 
under the deliberation of the court 
pending its decision, court will exer¬ 
cise Its right of unlimited discretion 



5 C.J.S. 

though the effect of the particular judgment ques¬ 
tioned may have ceased or terminated, the principle 
involved in the case in which the judgment was 
rendered is a continuing one, courts will sometimes 
consider the original case in order to avoid the 
multiplicity of appeals which might otherwise re- 
sult.^®’^® 


AH^EAL & EBRQR § 1354(1) 

b. Oondnet of Election 

An appeal with reepeet to an election will bo die* 
mieeed where the caee hae become moot. 

Matters pertaining to the conduct of an election 
will not usually be determined when, pending the 
appeal, the election has been held,^® or will have 
been held before the appeal can be decided.^*^ Like- 


to complete its deliberation of the 
case and prepare an opinion and 
enter a flnal judgment on the merits 
if it sees flt to do so. 

Mo.—State ex rel. Donnell v. Searcy, 
162 S.W.2d 8 , 347 Mo. 1052. 
Whilo anpremo oonrt la not boimd 
to dlamiaa an appeal merely because 
Questions presented have become 
moot, grenerally, the court will refuse 
to concern itself with litigation in 
which the controversy on which liti¬ 
gation was based has ceased to exist, 
and will dlamiss appeal when con¬ 
troversy has ceased. 

Wash.—In re Brown’s Guardianship, 
107 P.2d 1104, 6 Wash.2d 216. 
35.10 Ariz.—Board of Examiners of 
Plumbers of City of Phoenix v. 
Marchese. 66 P.2d 1035, 49 Ariz. 
350—Wise v. First Nat. Bank, 65 
P 2d 1164, 49 Ariz. 146. 

MeiLawal of lioeiiaa 
Ariz.—Board of Examiners of Plumb¬ 
ers of City of Phoenix v. Marchese, 
66 P.2d 1036, 49 Ariz. 350. 

36. Ala.—State ox rel. Lloyd v. Mor¬ 
ris, 79 So. 2 d 431, 262 Ala. 432. 
Ark—Carroll v. Schneider, 201 S.W. 

2d 221. 211 Ark. 638. 

Cal.—Lanahan v. City of Los An¬ 
geles. 92 P.2d 1014, 14 C.2d 128. 

Chambers v. Ashley, 91 P.2d 932, 
33 C.A.2d 390—Bertlno v. Sanborn. 
28 P2d 689. 136 C.A. 247. 

Fla—State ex rel. Rigby v. Junkin, 
1 So.2d 177, 146 Fla 347—Wells v. 
Cochrane, 188 So. 87, 137 Fla. 241 
—Tyler v. Peacock, 124 So. 463, 98 
Fla 981. 

Ga.—Bulman v. King, 94 S.E.2d 865, 
212 Ga. 661—Rentz v. Moody, 61 S. 
E 2d 838, 204 Ga. 784—Brocket! v. 
Maxwell. 35 S.E 2d 906, 200 Ga 38 
—^Abernathy v. Dorsey, 5 S.E.2d 
39, 189 Ga, 72—Smith v. JelTries, 4 
SE2d 637, 188 Ga. 649—Clements 
V. Wllkerson, 107 S.E. 47, 161 Ga. 
467. 

Ill.—People ex rel. Furlong v. Board 
of Election Com'rs of City of Chi¬ 
cago. 88 N.E.2d 864, 404 Ill. 326— 
People V. Sweitzer, 160 N.El 747. 
829 Ill. 380. 

Lyle V. McKinlay, 229 IlLApp. 
849. 

Ind.—Oozpns Juris Seonndum cited in 
State V. Bath, 86 N.E.2d 680, 682, 
227 Ind. 481—State v. Jackson, 137 
N.E. 61, 192 Ind. 497—State v. 
Board of Primary Election Com’rs 
of Madison County, 118 N.E. 764, 
186 Ind. 288. 

Ky.—Royse v. Faulkner, 267 S.W.2d 


906—White v. Hamlin, 97 S.W.2d 
648. 266 Ky. 681—Williams v How¬ 
ard, 237 S.W. 1062, 193 Ky. 848— 
Benton v. Clay. 283 S.W. 1041, 192 
Ky. 497. 

La.—Pettinglll v. Hills, 6 So.2d 660, 
199 La. 567—^Hollander v. Bailey. 
87 So. 234, 148 La. 453—State ex 
rel. Gautier v. Berthelot, 76 So. 811, 
141 La. 886—Kelly v. Mlllsaps, 71 
So. 844, 139 La. 547. 

Md.—Dorsey v. Ennis, 176 A. 192, 167 
Md. 444. 

Mass.—King v. Selectmen of Tewks¬ 
bury, 79 N.E.2d 1, 322 Mass. 668— 
Swig V. State Ballot Law Commis¬ 
sion. 163 N.E. 257, 266 Mass. 19. 
Miss—Sheldon v. Ladner, 88 So.2d 
718, 205 Miss. 264. 

Nev.—Richards v. City of Las Vegas, 
284 P.2d 373, 71 Nev. 197. 

N.M.—Board of Com’rs of Bernalillo 
County V. Coors, 239 P. 624, 30 N. 

M. 482. 

N.Y.—Nestler v. Cohen, 198 N.E. 827, 
266 N.Y. 676. 

Brown v. Slsti, 292 N.Y.S. 194, 
249 App Div, 808—^Warren v. Board 
of Elections of New York City, 276 

N. Y.S. 476, 243 App.Div. 617. 

N.C.—Green v. Briggs, 92 S.E.2d 149, 
243 N.C. 745—Gordon v. Wallace, 
62 S.E.2d 494, 233 N.C. 85—Betts 
V. Bulla, 61 S.E.2d 608, 232 N.C. 
679—Saunders v. Bulla, 61 S E.2d 
607, 232 N.C. 678—^Nance v. City of 
Winston-Salem, 61 S.E.2d 186, 229 
N.C. 732—Penland v. Go wan, 60 S. 
E.2d 182, 229 N.C. 449—Eller v. 
Wall, 49 S.E.2d 768, 229 N.C. 369— 
Lucas V. Board of Com’rs of Beau¬ 
fort County, 182 S.E. 328, 208 N.C. 
699—Glenn v. Culbreth, 160 S.E. 
832, 197 N.C. 676—Sasser v. Har¬ 
ries, 100 S.E. 338, 178 NC 322— 
Cannon v. Commissioners of Pen¬ 
der County, 87 S.E. 31, 170 N.C. 
677. 

Ohio—State ex rel. Snyder v. Board 
of Elections of Lucas County, 67 N. 
E 2d 322, 146 Ohio St. 556. 

Okl.—Perdue v. Sapp, 239 P.2d 387, 
205 Okl. 629—Bowles v. Clark. 241 
P. 484, 113 Okl. 286. 

Pa.—Brown v. Leib, 110 A. 463, 267 
Pa. 24—Frampton v. Pierce, 96 A. 
467, 261 Pa. 186. 

SD—State v. Stokes. 181 N.W. 831, 
44 S.D. 3. 

Tex.—Hinojosa v, Garcia, Civ.App., 
260 S.W.2d 711—King v. Pitch, Civ. 
App., 181 S.W.2d 926—McAfee v. 
Staerker, Civ.App., 116 S.W.2d 789 
—Koy V. Schneider, Civ.App., 226 
S.W. 188. 


Wash.—State ex rel. Jones v. Byers, 
167 P.2d 464, 24 Wash. 2 d 730— 
Nelson v. Election Board of King 
County, 86 P.2d 1046, 197 Wash. 
626. 

4 C.J. p 677 note 91. 

Partieular questioas held not moot 

N.Y.—King V. Cohen, 67 N.B.2d 748, 
293 N.Y. 436. 

N.C.—Ferguson v. Riddle, 62 S.E.2<t 
626, 233 N.C. 64. 

Detriment to public interest 
Where general election had passed 
before record on appeal from writ 
of mandate directing circuit clerk to 
permit defeated primary candidate to 
examine ballot boxes was filed, but 
failure to declare law would be detri¬ 
mental to public Interest, appeal, al¬ 
though without merit, would not be 
dismissed as Involving a moot case. 
Miss.—Sartin v. Barlow ex rel. 
Smith, 16 So. 2 d 372, 196 Miss. 159. 

37. Tex.—State ex rel. Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial Dist., 76 S.W. 2(1 
258, 123 Tex. 549. 

Austin V. City of Alice, Civ.App., 
193 S.W. 2 d 290, error refused no 
reversible error—King v. Fitch, 
Civ.App., 181 S.W.2d 926—Oliver v. 
Freeland, Civ.App., 74 S.W.2d 711. 
Ocrtlflcation as nominee 
Where proceedings for injunctive 
relief and to compel members of the 
Democratic Executive Committee of 
county to recognize plaintiff and to 
certify him as nominee for county 
commissioner were not filed with the 
court of civil appeals prior to Octo¬ 
ber 8 d or argued until October 4th, 
and if the court of civil appeals was 
to reverse the action of the trial 
court in denying plaintiff any relief, 
it would be forced to remand the 
cause for a trial on the merits before 
a jury, and there was no time for 
such a trial before October 10 th, 
when names of nominees were re¬ 
quired to be posted, the court of civ¬ 
il appeals would dismiss the cause 
as moot. 

Tex.—Anderson v. Aldrich, Civ.App., 
120 S.W.2d 605. 

Final Judgment of the district 
court in a primary election contest 
did not prevent dismissal of the con¬ 
test as moot where the appeal could 
not be decided on the merits in time- 
for substantial compliance with pre¬ 
election statutes (Rev.St.[1926] art 
1837; Vernon Civ.StAnnot arts 8162, 
3163). 
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wise an appeal from an order refusing to grant a 
writ of prohibition to restrain election commission¬ 
ers from ordering printing'and distribution of bal¬ 
lots for an election on a certain date will be dis¬ 
missed as involving a moot question where the date 
for the election is the date prescribed by the con¬ 
stitution so that no other date could be ordered by 
the court.38 

c. Acts Sought to Be Compelled by Mandamus 

An appeal will be ditmissed where the acta sought to 
be compelled by mandamus have become impossible, or 
the questions involved have become immaterial. 

Where acts sought to be compelled by mandamus 


have become Impossible, or in any other way the 
questions involv^ in the proceedings have become 
immaterial, the appeal will be dismissed.^* Also, 
the fact that the relief sought by mandamus, from 
denial of which plaintiff has appealed, has been 
obtained by appellant in a statutory proceeding war¬ 
rants a dismissal,but not where other matters 
are involved which may properly be decided.**! If 
appellant was entitled to mandamus at the time the 
writ was quashed he is entitled to a reversal of such 
order, with costs and nominal damages, although the 
writ of mandamus as prayed for is no longer of 
any avail, and his appeal will not be dismissed.**2 


Tex.—-Oliver v. Freeland, Clv.App., 
74 S W. 2 d 711. 

Zasnffloieat tim# tor rotrial 

Judgment of dismiesal of primary 
election contest and proceedings was 
properly entered after appellate 
court found that judgment of lower 
oourt should be reversed for error 
and determined that there was insuf- 
floient time to permit a retrial of the 
causa 

Tex.—Benavides v. Atkins, 120 S.W. 
2d 415, 182 Tex. 1. 

38. Miss.—Selller v. Board of Elec¬ 
tion Com'ra of Harrison County, 
164 So. 767, 174 Miss. 360. 

89. Ala.—Coleman v. Mange, 189 So. 
749, 238 Ala, 141—McCord v. La¬ 
nier, 93 So. 546, 207 Ala. 663. 

Cal —Pohle v. Christian, 130 P.2d 
417, 21 C.2d 83—California Federal 
Savings & Loan Ass’n v. Allen, 119 
P.2d 137. 19 C 2cl 85. 

Bollotin V. Workman Service Co., 
276 P.2d 699, 128 C.A.2d 389, certio¬ 
rari denied 75 S Ct. 892, 349 U.S. 
909, 99 L.Ed. 1290—National Guar¬ 
anty Life Co. V. Camlnetti, 126 P. 
2 d 172, 62 C.A.2d 838, followed In 
State Mut. Life Ins. Co. v. Cam- 
inettl, 126 P 2d 172, 62 C.A,2d 328, 
Colo.—School Dist. No. 2 of Mesa 
County V. Osborn, 246 P. 1031, 79 
Colo. 659. 

Del.—State ex rel. Traub v. Brown, 
197 A. 478, 9 W W.Harr. 187. 

Fla.—Frenkel v. State, 104 So. 867, 
89 Fla. 74—Hogan v. State, 98 So. 
70, 86 Fla. 361—State v. Taylor. 82 
So. 604. 77 Fla. 607. 

Ill.—People ex rel. Cairo Turf Club 
V. Taylor, 116 N.B.2d 880, 2 I11.2d 
160—^Wlck V. Chicago Telephone 
Co , 116 N.E. 660, 277 Ill. 338. 

People ex rel. Standard Lime & 
Stone Co. v. Village of McCook, 
N.E.2d 617, 846 Ill.App. 467—Peo¬ 
ple ex rel. Swanson v. City of Chi¬ 
cago, 72 N.E.2d 735. 831 Ill.App. 
180. See People v. New Illinois 
Athletic Club of Chicago, 185 111. 
App. 613. 

BAn.—Cl ewell ▼. School Dlst. No. 2, 
Belle Plaine, Sumner County, 222 
P. 74. 116 Kan. 176. 


Ky.—Commonwealth v. McGoodwln, 
268 SW. 548, 206 Ky. 762. 

La.—State ex rel. Shaver v. Mayor 
and Councilmen of Town of Cou- 
shatta, App., 196 So. 388—Dean v. 
Winn Parish School Board, App., 
193 So 246. followed in Bates v. 
Winn Parish School Board, App., 
193 So. 246. 

Md.—Coxptis Juris Bsoundum eltsd In 

Lloyd V. Board of Sup’rs of Elec¬ 
tions of Baltimore County, 111 A. 
2 d 379, 381. 206 Md. 86 —Shub v. 
Simpson, 76 A 2d 332, 196 Md. 177. 
Mass.—King v. Selectmen of Tewks¬ 
bury. 79 NE. 2 d 1 . 322 Mass 668 
Minn—State v. City Recorder of 
City of Faribault, 162 N.W. 664, 
129 Mmn, 635. 

Miss—Sheldon v. Ladner, 38 So. 2 d 
73 8, 205 Miss. 264—State v. Board 
of Sup’rs of Pearl River County, 
115 So. 343—Lockard v. Hoyc, 74 
So. 137, 113 Miss. 238—Whidden v 
Broadus, 67 So 166, 108 Miss. 664. 
Mo.—State cx rel. Mt. Pleasant Tp. 

V. Hall, 262 SW. 720. 304 Mo. 83. 
Mont.—State ex rel. Shelley v. Mc- 
Fatridge, 139 P.2d 488, 113 Mont. 
613. 

N.J —Brown v. Terhune, 23 A.2d 675, 
127 N.J Law 664—^Hced v. Board of 
Canvassers of Essex County, 194 A. 
280, 119 N.J.Law 116. 

N.M.—Freeman v. Medler, 129 P.2d 
342, 46 N.M. 383. 

N.Y—Brown v. Slstl, 292 N.Y.S. 194, 
249 App Dlv. 808. 

Carmody v. City of Elmira. 290 
N.Y.S. 1021 , 160 Misc. 916. 

N.D.—State ex rel, Anderson v, Sieg, 
249 N.W. 714, 63 N.D. 724. 

Ohio.—State ex rel. Smith v. Baker, 
117 NE 2 d 11 , 160 Ohio St. 626— 
State ex rel. Murray v. Moore, 88 
N.E.2d 290, 162 Ohio St. 198—State 
ex rel. Mettler v. Stratton, 38 N.E. 
2 d 393, 139 Ohio St. 86 . 

Okl —State Insurance Board v. Hos¬ 
pital Mutual. 76 P.2d 422, 181 Okl. 
565—Watson v. Gill. 182 P. 493, 76 
Okl. 147. 

Or.—Oregon State Grange v. McKay, 
239 P.2d 884, 193 Or. 627—Dryden 
V. Daly, 173 P. 667. 89 Or. 218. 
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Pa*—Commonwealth ex rel. Davis v. 

Reid, 12 A.2d 909. 338 Pa. 351. 

Tex.—City of West University Place 

V. Martin. 128 S.W,2d 638, 132 Tex. 
354. 

Bevll V. Wilfert, Clv.App., 241 S. 

W. 2d 196—Changos v. Ford, Civ. 
App., 131 S.W.2d 1025. 

Wyo.—State ex rel. Schwartz v. 

Jones, 167 P.2d 993, 61 Wyo. 350. 

4 C.J. p 677 note 92—38 C J. p 949 
note 65, p. 961 notes 96, 99. 

Questions held not moot 

Cal—Terry v. Civil Service Commis¬ 
sion, 240 P.2d 691, 108 C.A. 2 d 861 

Benial of mandamus 

(1) Appeal from denial of manda¬ 
mus to compel an election board to 
place a name on primary ballots is 
moot when no primaries were held. 
N.C—Sullivan v. Swain, 156 S.E. 129, 

199 NC 819. 

(2) Also where no ballot was pre¬ 
pared or election held for particular 
office, the question is moot 

Ga—Smith v. Jeffries, 4 S.B.2d C37. 
188 Ga. 649. 

40. Ind —State ex rel. Sims v. Wat¬ 
son, 186 N.B. 903, 205 Ind. 97. 

41. Cal —Goldsmith v. Board of 
Education of Sacramento City 
High School Dist., 218 P. 296, 63 C. 
A. 141. 

Tex.—WJilte v. Porter, Civ.App.. 78 S 
W.2d 287. 

Placing name on ‘ballot 

In mandamus to compel placing of 
relator’s name on ballot for city 
election on April 10, fact that time 
for absentee balloting had arrived at 
time of decision of appellate court 
on March 27 did not preclude oourt 
from passing on merits, and it would 
affirm Judgment denying the writ, 
since affirmance, although the ques¬ 
tion be moot, would have same effect 
as dismissal of cause or of appeal. 
Tex.—Greenwood v. City of El Paso, 
Clv.App., 186 S.W.2d 1015. 

42. Wls.—State v. Mlrlach, 182 N. 
W. 881, 174 Wls. 11—State v. An¬ 
derson, 76 N.W. 482, 100 Wis. 623 . 



6 >c. j.a 

Ah appeal from a judgment in mandamus proceed¬ 
ings will not be dismissed on the ground that there 
was no real controversy between the parties, and 
that the judgment appealed from is therefore void, 
when the affidavits show no more than that the 
mandamus proceedings were instituted and conduct¬ 
ed in an amicable way with the view to speeding 
the decision of a controversy involving real parties 

and interests.‘^3 


APPfjAi^ ^ Baaoa §i3$4a) 

d. OostB 

There le e conflict of authority with reepect to wheth¬ 
er an appeal In a caae which hae become moot will be 
retained merely for the purpose of determlnInQ the ques¬ 
tion of costs. 

Some cases hold that an appeal in a case which 
has become moot will not be retained merely for 
the purpose of determining the question of costs 
but others hold that, even though the main ques¬ 
tion in controversy has become moot, the appeal 


43. Ala—Bennors v. State, 26 So 
942, 124 Ala 97. 

44. Ala—Lewis v. Head. 189 So. 886 , 
238 Ala. 151—Coleman v. Mange, 
189 So. 749. 238 Ala. 141. 

Arlz—Gibson v. Board of Sup'rs of 
Cochise County, 179 P. 640, 20 Ariz. 
222 . 

Ark.—Local Union No. 656 v. Thomp¬ 
son, 264 SW2d 62, 221 Ark 609 
—Henry Quellmalz Lumber & Mfg. 
Co. V. Day. 201 S W. 125, 132 Ark 
469—Pearson v. Quinn, 166 S.W. 
746, 113 Ark. 24. 

Cal.—Bertlno v. Sanborn, 28 P 2d 689, 
136 C.A. 247—Weavering v. Schnei¬ 
der. 186 P. 602, 44 C.A. 687. 

Colo.—Hunter v. Stapleton, 236 P. 
1013, 77 Colo 456 

Ga —Walden v S M Whitney Co. 36 
SE2d 157, 200 Ga. 6 —Patten v 
Miller, 8 SE2d 767, 190 Ga 123— 
Abernathy v Dorsey, 6 S E 2d 39, 
189 Ga 72—Davis v. Cason, 194 S 
E. 874, 185 Ga 334—Griffin v. Se¬ 
curities Investment Co, 192 S E. 
909, 184 Ga 692—City of Jackson 
V Hardy, 180 SE 610, 180 Ga. 694 
—Christopher v. Crovatt, 96 S.E. 
233, 147 Ga. 632 

Ill —Jja Salle .Nat. Bank v. City of 
Chicago. 121 NE 2 d 4 86 , 3 I11.2d 376 
—Slefferman v. Johnson, 94 N.E 2d 
317, 40G Ill. 392—Central States 
Import & Export Corp v Illinois 
Liquor Control Commission, 89 N. 
E 2(1 903, 405 Ill. 68 —Smith v. 

Farmers' State Bank of Alto Pass, 
64 NE2d 879, 392 Ill. 456—Rail¬ 
way Express Agency v. Illinois 
Commerce Commission, 28 N E 2 d 
116, 374 Ill. 161—Jones v. Clark, 
189 NE 870, 355 Ill. 627—People 
v. Sweltzcr, 160 NE. 747, 329 Ill. 
880—Donahoe v. Owens, 116 N.E. 
662. 277 Ill 318. 

Collins V. Barry. 136 N.E.2d 597, 
11 lll.App 2d 119—Beacon Home 
Equipment Co. v. Paulsen, 99 N.E. 
2d 686 , 343 lll.App. 468—Brown v. 
O'Brien. 72 NE.2d 441, 331 lll.App. 
23—First Nat. Bank of Jonesboro, 
Ill., V. Road Diet. No. 8 , Union 
County, 54 N.E.2d 847, 822 lll.App. 
293, reversed on other grounds 68 
N.E.2d 884, 389 Ill. 166—-Todd v. 
Green, 41 N.E.2d 776, 314 IlLApp. 
678. 

Ind.—Mikcls v. Seligman & Latz of 
Indianapolis, 127 N.E. 2 d 107—City 
6 C. J.S.—27 


of Bloomington v. Board of Com'rs 
of Monroe County, 99 N E 2d 79, 
229 Ind 419—Rockey v. Hershman, 
138 NE. 339. 193 Ind. 168—Win¬ 
field V. McOaslin, 116 N.B. 298, 186 
Ind. 307—Riley v. Bell, 109 N.E. 
843. 184 Ind. 110. 

I^ampman v. De Dario, 6 N.E. 2d 
716, 103 Ind.App. 216—Board of 
Finance of Town of Brook v. 
Spangler. 192 N.E 719, 99 Ind App. 
702—Wyss V Eskay Dairy Co., 192 
NE 324, 99 Ind App. 620—Bernard 

V. Kokomo Hotel Co., 176 N.E. 26, 
92 Ind App 418—Ziegler v. Knotts, 
116 NE. 343, 64 Ind.App. 141— 
Wlebke v City of Ft. Wayne, 116 
N.E. 365. 64 Ind.App. 38. 

Iowa—Oorpns Juris Beoimdnm oltsd 
In Johnston v. Kirkville Independ¬ 
ent School Dist., 39 N.W.2d 287, 
288, 240 Iowa 1328—Fish v. Sioux 
City, 232 N.W 118, 210 Iowa 862— 
Welton V. Iowa State Highway 
Commission. 227 N.W. 332, 208 

Iowa 1401—Manning v. Heath, 221 
NW 560, 206 Iowa 962—Rider v. 
Narigon, 215 N AV. 407, 204 Iowa 
630—Fallon v. Barr, 209 N.W 392 
—McFarland v. McGhee, 202 N.W. 
89, 199 Iowa 542—McGovern v. 

McGovern, 186 N.W. 60, 192 Iowa 
1196—Hampton v. McKeehan, 176 
N W 6 , 187 Iowa 1141. 

Kan —Dickey Oil Co. v. Wakefield, 
111 P.2d 1113, 153 Kan 489. 

Ky.—Allen v Chesai>eake & O. R. 

Co., 202 SW.2d 167, 804 Ky. 84G. 

Me—Fellows v. Eastman, 136 A. 810, 
126 Me. 147. 

Mo—Dolan v. Richardson, App, 181 
S W 2d 997. 

Neb —Corpus Juris quoted la Dodge 
Agr. Credit Ass'n v. Tighe, 237 N. 

W. 404. 121 Neb. 468. 

N.M—Freeman v. Medler, 129 P.2d 
342, 46 N.M. 383. 

N.C.—In re Assignment of School 
Children in Stella Community of 
Carteret County, 87 S.E.2d 911, 242 
N.C. 600—Cochran v. Rowe, 36 S.E. 
2 d 76, 225 N.C. 646. 

Ohio.—^Wagner v. Boggess Cool Sup¬ 
ply Co., App., 94 N.B.2d 64, 67 O.L. 
A. 270. 

Okl.—Duncan v. Sims, 277 P.2d 146 
—In re Protest Against Referen¬ 
dum Petition No. 6 , Oklahoma City, 
92 P.2d 874, 186 Okl. 393 —West- 
gate Oil Co. V. Refiners Production 
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Co., 44 P.2d 998, 172 OkL 260—Bx 
parte Brown, 221 P. 11, 94 Okl. 80— 
State V. Champion, 219 P. 99, 92 
Okl. 282—Bridges v. Baldridge, 207 
P. 442, 86 Okl. 242—Snelson v. Bod- 
ovltz, 193 P. 878, 80 Okl. 7 —Pitts 
V. People's Nat. Bank of Checotah, 
178 P. 267, 72 Okl 66 —Harrold v. 
Wichita Falls & N. W. Ry. Co., 148 
P. 40, 48 Okl. 362—McCullough v. 
Gllcrease, 141 P. 6 , 40 Okl. 741. 
Puerto Rico.—People v. Bahamonde, 
34 Puerto Rico 126. 

S.D.—Dickson v. Lord, 238 N.W. 21, 
58 S.D. 643. 

Tenn.—Home v. People's Finance & 
Thrift Co., 7 S.W.2d 40, 167 Tenn. 
168. 

Tex—Holland v. Bailey, 127 S.W.2d 
446, 133 Tex. 160. 

Robert Thompson & Co. v. City 
of San Antonio. Com App, 38 S.W. 
2d 784—White v White, Com. App , 
26 SW. 2 d 826—Richmond v. Hog 
Creek Oil Co., Com App., 239 S.W. 
904—Brown v. Fleming, Com.App., 
212 SW. 483. 

Hinojosa v. Garcia, Civ App., 260 
SW2d 711-Isbell v. Rednlck, Civ. 
App, 193 SW.2d 736—Peoples v. 
Scott, Civ App., 184 S W.2d 161, 
motion overruled 189 S.W.2d 622— 
McMurroy v. McMurrey, Clv.App., 
168 SW. 2 d 944—Magnolia Petrole¬ 
um Co. V. Blankenship, Clv.App., 70 
S.W.2d 268—Bell v. Lucas, Civ. 
App., 34 SW.2d 366—Riley v. Com¬ 
missioners’ Court of Hutchinson 
County, Clv.App., 12 S.W.2d 1072— 
Foust V. First Nat. Bank. Clv.App., 
272 SW 290—Dallas Joint Stock 
Land Bank v. Dallas County Levee 
Improvement Dist, No. 9, Clv.App., 
263 S W. 1103—Thomas v. Howell, 
Civ.App., 258 S.W. 668 —Roberson 

V. City of Terrell, Clv.App., 218 B. 

W. 83 3—Whitesides v. Wood, Civ. 
App., 210 S.W. 333—^Adams v. Van 
Mourlck. Clv.App., 206 S.W. 721, 
dismissed for want of Jurisdiction 
—Bowen v. El Paso Valley Water 
Users’ Ass'n, Clv.App., 204 S.W. 
441, dismissed for want of juris¬ 
diction 

Wash—McConaghy v. State, 47 P.2d 
828, 182 Wash. 422. 

Wyo.—North Laramie Land Co. v. 

Hoffman. 201 P. 1022, 28 Wyo. 183. 
4 C.J. p 577 note 92. 
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will not be dismissed if liability for costs remains 
undecided,^® especially where the question of costs 
presented differs materially from the usual ques¬ 
tion of costs on appeal.^5.6 Exceptions to the gen¬ 
eral rule that the supreme court will not decide 
a case on the mere question of costs are where the 
very question at issue is the legality of a particular 
item of costs, or, taking the case as properly de¬ 
cided, whether the costs have been adjudged against 
the proper party.^® 

§ 1354(2). -Collusive Appeals 

Collusive appeals will be diamiaaed. 

Where it appears that the appeal is collusive, it 
will be dismissed,as where appellant transfers his 
interest in the matter in controversy to appellee,^® 
or where appellant becomes the sole party in inter¬ 
est and dominus litis on both sides.^® In order to 


secure a dismissal on this ground, however, the 
charge of collusiveness must be clearly estab¬ 
lished nor docs the rule preclude amicable ac¬ 
tions instituted and conducted by the use of the 
ordinary forms of procedure or the submission of 
agreed cases.®^ Furthermore, the case does not 
lose its adversary character because it is presented 
to the court on evidence taken in a similar case 
pending on appeal in another court, involving the 
same question.®^ 

§ 1354(3). - Effect of Delay or Lapse of 

Time 

An appeal will be diamisaed where the right In con- 
troveray haa expired by iapae of time. 

If the right in controversy has expired by lapse 
of the period of time fixed for its continuance, the 
appeal will be dismissed.®® It is otherwise, howev- 


46. Ill.—People ex rel. Furlong v. 
Board of Flection Com’rs of City of 
Chicasro. 88 N.B.2d 864. 404 Ill. 
326. 

Mich.—Peters v. Fisher, 16 N.W. 496, 
60 Mich. 831. 

Miss.—Emmons v. Frazier, 72 So.2d 
444, 221 Miss. 241. 

Mo.—Missouri Electric Power Co. v. 
Smith, 156 SW.2d 113, 348 Mo. 
788. 

Oestereich v. Schneider, App., 187 
S.W.2d 766. 

Ohio.—Forsythe ▼. Bees, App., 84 N. 
E.2d 819. 

Okl.—Ginden v. Oklahoma City, 168 
P 2 d 175, 196 Okl. 384—Corpiui Ju¬ 
ris SaoandQm oited la Payne v. 
Jones, 146 P.2d 113, 116, 193 Okl. 
609. 

Wls.—Smith V. City of Whitewater. 

29 N.W.2d 83, 261 Wls. 806. 

4 C.J. p 577 note 94. 

Xetoatloa to award costs 

Where a trial court srranted man¬ 
damus, with costs, and defendant, 
after a denial of his motion for a 
stay pending an appeal, complied 
with the writ and paid the costs, it 
was held error for the general term 
to dismiss the appeal on the ground 
that, as the writ had been complied 
with, there was no practical ques¬ 
tion, as the question of costs paid 
by defendant was to be determined, 
and the case should have been ex¬ 
amined on the merits. 

N.Y.—Martln v. W. J. Johnston Co.. 

27 N.E. 1017, 128 N.T, 606. 

8 C.J. p 366 note 8 [a]. 

46.6 Cal.—^Rattray v. Scudder. 153 
P.2d 433, 67 C.A.2d 123. 

OoastmotlosL of statute 
On appeal from judgment on cause 
of action for rental value of land 
appropriated without authority, 
where appellee had, in trial court, de¬ 
posited amount admittedly due and 


costs, whether refusal of such ten¬ 
der made appellants liable for subse¬ 
quent costs, on failure to recover 
amount larger than that tendered, 
involved construction of statute, and 
therefore was not within rule under 
which appeal involving mere inci¬ 
dental award of costs would have 
been dismissed. 

Wash.—Patrick v Ilwaco Oyster Co.. 
63 P.2d 620, 189 Wash. 152. 

46. Ark—Pearson v. Quinn, 166 S. 
W. 746, 113 Ark. 24. 

N.Y.—In re French, 168 N.Y.S. 988, 
181 AppDlv. 719, affirmed 120 N.E. 
863, 224 N.Y. 665. 

4 C.J p 578 note 96. 

47. Ill —McAdam v. People, 63 N.E. 
1102, 179 Ill. 316. 

4 C.J. p 678 note 96. 

48. Ala—Russell v, Wlnbourne, 76 
So.2d 509, 262 Ala. 38. 

Mo.—Collins V. Crawford, 103 S.W. 
637, 214 Mo. 167. 

49. N C.—Klstler v. Southern R. Co., 
79 S.E, 676, 164 N.C. 366. 

4 C.J. p 578 note 98. 

60. Mont.—Carlson v. Helena, 101 
P. 163, 38 Mont. 681. 

4 C.J. p 678 note 99. 

51. Mont.—Carlson v. Helena, su¬ 
pra. 

68. Ark.—^Moore v. Sharp, 125 S.W. 
661, 93 Ark. 39. 

63. Ariz—Southwest Engineering 
Co. v. Ernst, 291 P.2d 764, 79 Ariz. 
403. 

Cal.—Parney v. Stockton Port Dist., 
86 P.2d 832, 12 C.2d 663—E. J. 
Carroll Co. v. Insurance Com’r, 38 
P.2d 780, 2 C.2d 60. 

McKenna v. McCardle, 217 P.2d 
438, 97 C.A.2d 304—In re Tierney’s 
Estate, 146 P.2d 700, 63 C.A.2d 296, 
followed in In re Tierney’s Estates 
and Guardianships, 146 P.2d 704, 
63 C.A.2d 839—California Pac. Title 
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& Trust Co. V. California Mining & 
Dredging Syndicate, 61 P.2d 1181, 
17 C.A.2d 353—Granger v. Legisla¬ 
tive Body of City of Escondido, 69 
P.2d 1049, 16 C.A.2d 667. 

Colo.—Fredericksen v. City and 
County of Denver, 116 P.2d 643, 
108 Colo. 286—Martin v, Bartholo¬ 
mew, 243 P. 643, 78 Colo. 688. 

Fla—Dehoff v. Imeson, 16 So.2d 268, 
163 Fla. 563—Booth v. Spencer, 199 

So. 256, 146 Fla. 264—City of St. 
Petersburg v. Clark, 166 So. 663, 
127 Fla. 232. 

Ga—Cook v. Harris, 73 S.E.2d 89, 
209 Ga 426—Cravey v. Bankers 
Life & Cas. Co., 71 S.E.2d 669, 209 
Ga. 273—Major v. City of Atlanta, 
31 SE2d 727, 198 Ga. 303—Smith 
v. Lawrence, 25 S.E 2d 293, 195 Ga. 
682 

Consolidated Quarries Corp. v. 
Davidson, 53 S.E 2d 231, 79 Ga. 
App. 248. 

Idaho—Zimmerman v. Craig, 282 P. 
940, 48 Idaho 478. 

Ill —Central States Import & Export 
Corp. V. Illinois Liquor Control 
Commission, 89 N.E.2d 903, 405 Ill. 
68—National Jockey Club v. Illi¬ 
nois Racing Commission, 5 N.E 2d 
224, 364 Ill. 630. 

People ex rel Swanson v. City of 
Chicago, 72 NE.2d 736, 331 Ill.App. 
180—People ex rel. Mikel v. Illi¬ 
nois Racing Commission, 26 N.E 2d 
839, 303 I11.APP. 664. 

Ind.—Starr v. Glucck, 116 N.E. 419, 
186 Ind. 405. 

State Highway Commission v. 
Crystal Flash Petroleum Corp., 34 
N.E.2d 148, 109 Ind.App. 256. 

Iowa.—Lincoln Joint Stock Land 
Bank of Lincoln, Neb. v. Hanson, 
263 N.W. 821, 221 Iowa 21—Wilson 
V. Tolies, 229 N.W. 724, 210 Iowa 
1218—Central State Bank v. Lord, 
216 N.W. 716, 204 Iowa 439. 

Kan.—^Diehn v. Penner, 216 P.2d 816, 
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169 Kan. 63—^Epperson ▼. Kansas 
State Department of Inspections 
and Regristration, 78 P.2d 850, 147 
Kan. 762—Pate v. Peterson, 264 P. 
1036, 123 Kan. 378—School Dist. 
No. 4 of Stanton County v. Julian, 
162 P. 1166, 99 Kan. 763. 

Ky.—Schamback v. Brumleve, 201 S. 
W.2d 903, 804 Ky. 616—Lewis v. 
Purste, 88 S.W.2d 939, 261 Ky. 763 
—Hawkins v. Parsons, 29 S.W.2d 
87, 234 Ky. 771—Winslow v. Gayle, 
188 S.W. 1059, 172 Ky. 126. 

La.—Blanchard v. City of Shreve¬ 
port, App., 90 So.2d 666—Dean v. 
Winn Parish School Board. App., 
193 So. 245, followed in Bates v. 
Winn Parish School Board, 193 So. 
246—Mitchell v. Brodnax, App., 164 
So 426. 

Md.—Commissioners of Vienna v. 
Phillips Packingr Co., 113 A.2d 89, 
207 Md. 12. 

Minn.—State ex rel. United Elec., Ra¬ 
dio and Mach. Workers of America 

V. Weeks, 41 N.W.2d 177, 230 Minn. 
681. 

Miss.—Saveli v. Saveli, 39 So.2d 632, 
206 Miss. 66—Sherrill v. Stewart, 
17 So.2d 443, 196 Miss. 422. 

Mo —Personal Finance Co. of Mis¬ 
souri V Day, 164 S.W.2d 273, 349 
Mo. 1139—^tna Ins. Co. v. O’Mal¬ 
ley, 118 S.W.2d 3, 342 Mo. 800. 
Hurtgen v. Gasche, App., 227 S. 

W. 2d 494—Dolan v. Richardson, 
App., 181 S W2d 997. 

Mont —Bell v. State Highway Com¬ 
mission, 271 P.2d 426, 128 Mont. 
122 . 

N.J.—In re Braunstein’s Will, 149 A. 

349, 105 N.J.Eq. 682 
N.M.—Freeman v. Medler, 129 P.2d 
342, 46 NM 383. 

N.Y.—Application of Agor, 47 N.T.S 
2d 1.69. 267 App Dlv. 909—In re 
Clurman, 26 N.Y.S 2d 184, 261 App 
Div 832 

Lammers v. Wlckes, 184 N.Y.S. 
468 

N.C.—Swink v. Horn, 40 S E 2d 352, 
226 N C. 718—McClecse v. Eastern 
Bank & Trust Co., 168 SE 210, 
204 N C. 366—Rasherry v. Hicks, 
155 SE. 616, 199 N.C. 702. 

Okl.—Traders Compress Co. v. Board 
of Review, Okl. Employment Sec. 
Commission, 224 P.2d 268, 203 Okl 
664—Stowers v. Barndollar & Cros- 
bie, 143 P 2d 797, 193 Okl. 295— 
Anderson-Prichard Refining Corp 
V. Board of Com’rs of Oklahoma 
County, 97 P 2d 6, 186 Okl. 78— 
State Insurance Board v. Hospital 
Mutual, 76 P.2d 422, 181 Okl. 665— 
State ex rel. Borland v. County 
Election Board of Comanche Coun¬ 
ty, 69 P.2d 36, 180 Okl. 334—Poin¬ 
dexter V. Board of Education of In¬ 
dependent School Dist. No. 39 of 
Gage, 49 P.2d 1092, 174 Okl. 192— 
Wallace v. McClendon, 289 P. 364, 
144 Okl. 89—Meese v. De Arman, 
223 P. 124, 97 Okl. 236—Delaware 
County v. Board of Com’rs, Dela¬ 


ware County, 166 P. 881, 66 Okl. 81 
—Thomason v. Board of County 
Com'rs of Delaware County. Okla¬ 
homa, 166 P. 881, 66 Okl. 79—Cana¬ 
dian Trading Co. v. Ralls, 142 P. 
1033, 42 Okl. 769. 

Or.—Oregon State Grange v. McKay, 
238 P.2d 778, 193 Or. 627, rehear¬ 
ing denied 239 P.2d 834, 193 Or. 
627. 

Pa.—Richards v. Johns, 13 A.2d 69, 
338 Pa. 232—Commonwealth ex rel. 
Davis V. Reid, 12 A.2d 909, 338 Pa. 
351—Commonwealth v. MacLean, 
136 A. 240, 288 Pa. 312. 

R. I.—Corpus Juris Beoundnm quoted 
in Johnson Wholesale Perfume Co. 

V. Blumen, 9 A.2d 867, 860, 63 R.I. 
486. 

S. C.—Kirkland v. Aiken County Bd. 
of Ed , 87 S.B.2d 680, 227 S.C. 268. 

S.D.—Edd V. Home Owners’ Loan 
Corp. of Washington, D. C., 291 N. 

W. 673, 67 SD. 190—Bowe v. Na¬ 
tional Bank of South Dakota, 291 
NW. 673, 67 S.D. 189—Christian¬ 
sen V. Prudential Life Ins. Co. of 
America, 284 N.W. 437, 66 S.D. 404 
—Equitable Life Assur Soc. of U. 
S. V. Pendar, 272 NW. 176, 65 S D. 
129—In re Loiseau, 272 NW. 176, 
66 S.D. 130—Dickson v. Lord, 238 
N.W. 21, 58 S.D. 643. 

Tenn.—State ex rel Lavender v. 
Bingham, 98 SW.2d 86, 170 Tenn. 
662—State ex rel. Phillips v. Greer, 
98 S.W 2d 79, 170 Tenn. 629. 

Tex—State v. Cave, Civ.App, 276 
SW2d 397—Hulett v. Board of 
Trustees of West Lamar Rural 
High School Dist., Civ.App., 229 
S W.2d 839, reversed on other 
grounds 232 S.W.2d 669, 149 Tex. 
289—State Bd of Ins Com'rs of 
Tex. V. Fulton, Civ.App., 229 S W. 
2d 662, error refused no reversible 
error 234 S.W.2d 389, 149 Tex. 347 
—Dowlen v. Amarillo Independent 
School Dist., Civ App.. 176 S W.2d 
288, error refused—McMurrey v. 
McMurrey, Civ.App, 168 S W 2d 
944—Callison v. Vance Independent 
School Dist., Clv.App., 162 S.W.2d 
396—Verner v. Tomlinson, Civ. 
App., 148 S.W.2d 218—Smith v. 
Horton, Civ.App., 134 S.W.2d 320— 
Changos v. Ford, Civ.App., 131 S. 
W2d 1026—Waltrlp v. State, Civ. 
App., 129 S.W.2d 611—Shinn v. Bar- 
row, Civ.App., 121 S.W.2d 460, er¬ 
ror dismissed—McAfee v. Staerker, 
Civ.App., 116 S.W.2d 789—Yellow 
Mfg, Acceptance Corp. v. Scott Mo¬ 
tor Co., Civ.App., 113 S.W.2d 293 
—Commissioners’ Court of Nacog¬ 
doches County V. Winder, Civ.App., 
113 SW2d 277—State ex rel. 
Baughman v. Woodruff, Civ.App., 
106 S W.2d 1088—Texas Reciprocal 
Ins. Ass’n v. Leger, Civ.App., 92 
SW.2d 482, reversed on other 
grounds 97 S.W.2d 677, 128 Tex. 
319—Neyland-Smith Co. v. Lan- 
ham. Civ.App., 286 S.W. 630—Hart 
V. Britton, Civ.App., 197 S.W. 692. 
Va.—Cumberland Bank & Trust Co. 
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Y. French, 41 S.E.2d 499, 186 Vg. 
63—Hankins y. Town of Virginia 
Beach, 29 S.E.2d 831, 182 Va. 642 
—^Wallerstein v. Brander, 118 S.E. 
224, 136 Va. 643. 

Wash.—State ex rel. Layton v. Rob¬ 
inson, 99 P.2d 402, 2 Wash.2d 614 
—State ex rel. Johnston v. Tom¬ 
my Bums, Inc., 62 P.2d 47, 188 
Wash. 263—Pacific Savings & Loan 
Ass’n v. Smith, 209 P. 1086, 121 
Wash. 696, reheard 212 P. 682, 121 
Wash. 696—Harper v. Grasser, 160 
P. 1176, 86 Wash. 476. 

Wis.—Corpus Juris Secoaduu cited 
ia Wisconsin Employment Rela¬ 
tions Bd V. Allis-Chalmers Work¬ 
ers’ Union, Local 248, 32 N.W.2d 
190, 192, 252 Wis. 436. 

Wyo—Blackmon v. Driver’s License 
Division, Highway Dept, of Wyo., 
203 P.2d 966, 66 Wyo. 8—Morad v. 
Wyoming Highway Dept., 203 P.2d 
964, 66 Wyo. 12—State ex rel. 

Schwartz v Jones, 167 P 2d 993, 
61 Wyo. 350—Scott v. Ward. 64 P. 
2d 806, 49 Wyo. 243. 

4 C.J. p 578 note 3. 

Zievy and collection of taxes 

(1) Where the time to make a levy 
for the current year was past, and 
appeal was for the purpose of re¬ 
viewing alleged error of court in de¬ 
nying a writ of mandamus to com¬ 
pel levy of taxes, questions on ap¬ 
peal were moot, and appeal would be 
dismissed. 

Cal.—District Bond Co. v. City of 
South Gate, 34 P.2d 198, 139 C.A. 
2d 438. 

(2) Where questions had become 
moot since the time for making levy 
of taxes sought to be compelled had 
passed, the reviewing court would 
not review the decision denying a 
writ of mandamus on the theory 
that a decision in appellant’s favor 
would result in proper action the 
following year, since neither affirm¬ 
ance nor reversal of Judgment would 
avail appellant anything. 

Cal.—District Bond Co. Y. City of 
South Gate, supra. 

(3) Questions involved in an ac¬ 
tion to enjoin collection of taxes are 
moot, taxes having become delin¬ 
quent, warranting dismissal of ap¬ 
peal. 

Ind—Melson v. Shetterley, 183 N.E. 
802, 96 Ind.App. 538. 

(4) Where, after filing of a refer¬ 
endum petition protesting against 
the taking effect of a school com¬ 
mittee’s budget for 1934 in excess 
of the amount expended for the pre¬ 
ceding year, and after the school 
committee failed to alter or rescind 
the budget, city council called a 
special election for May, 1934, but 
certain taxpayers obtained a tempo¬ 
rary injunction against the election, 
the question became moot on the ex¬ 
piration of the year 1934, so that 
the supreme Judicial court declined 
to pass thereon in 1935. 
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tt, if the right is a continuing one,®< or interests 
of a public character are asserted under conditions 
that may be immediately repeated,*^® or there re¬ 
mains some question not affected by the lapse of 


time.** The propriety of the granting of a tempo¬ 
rary injunction or restraining order becomes moot 
after the expiration of the time for the stay,®^ un¬ 
less there remains the issue of damages and costs, 


Mass.—Brown v. City Council of 
Glambrldgre, 194 N.E. 88, 289 Mass. 
883. 

Ordsrs as to custody of child 

(1) On appeal from an order modi¬ 
fying a divorce decree as to the cus¬ 
tody of a child, an objection that the 
appeal should be dismissed because 
the period named in the order has 
expired is not well taken, where the 
order recites that the custody be giv¬ 
en to the mother during the months 
of June, July, and August, and '‘un¬ 
til the further order of this court," 
for such order continued after Au¬ 
gust 

Wash.—Johnston v. Johnston, 199 P. 
787, 116 Wash. 822. 

(2) Where the controversy over 
the custody of a child has not ceased 
to exist the expiration of an order 
for the custody for a certain period 
does not render it moot. 

Wls.—Smith V. Smith, 245 N.W. 644, 
209 Wis. 605. 

Sale of property 

(1) A question on appeal by a 
county treasurer from a Judgment 
enjoining resale of real estate be¬ 
came moot after expiration of the 
time for resale. 

Okl.-—Wallace v. McClendon, 289 P. 
864, 144 Okl. 39. 

(2) Appeal from order dismissing 
restraining order and denying tempo¬ 
rary injunction against resale for 
taxes would be dismissed where re¬ 
sale tax sale had been held pend¬ 
ing appeal, since question had be¬ 
come moot. 

Okl.—Resler v. Green, 61 P.2d 191, 
177 Okl. 499. 

64. Md.—Shoehy v. Thomas, 142 A. 
506, 155 Md. 688. 

R.I.—Corpus Juris Seouaduu quoted 

in Johnson Wholesale Perfume Co. 
v. Blumen, 9 A.2d 857, 860, 63 R.I. 

485. 

Wis.—Brown v. Loewenbach, 274 N. 

W. 484, 226 Wls 425. 

4 C.J. p 678 note 4. 

65. Colo.—Bruce v. Leo, 267 P.2d 
1014, 129 Colo. 129—Van De Vegt v. 
Board of Com'rs of Larimer Coun¬ 
ty, 65 P2d 703, 98 Colo. 161. 

Ohio.—-Culver v. City of Warren, 83 
'N.E.2d 82, 84 Ohio App. 373. 

R.I.—Corpus Juris Ssouudum quoted 
la Johnson Wholesale Perfume Co. 
V. Blumen, 9 A.2d 867, 860, 63 R.I. 

486. 

Wls.—Corpus Juris Ssouadnsu cited 

itt Wisconsin Employment Rela¬ 
tions Bd. v. Allis-Chalmers Work¬ 
ers' Union. Local 248, 82 N.W.2d 
190, 192, 252 Wls. 430. 


66. AriK.T*-Ortiz v. Manning, 82 P. 
2d 897, 62 Ariz. 425. 

Cal.—Stockwell v. McAlvay, 282 P. 
967, 208 C. 644. 

Ga.—Gill V. Cox, 187 S.E. 40, 163 Oa. 
618. 

La.—^Archer v. City of Shreveport, 77 
So.2d 617, 226 La. 867. 

State ex reL Liuzza v. Sims, 1 
La.App. 487. 

Md.—Close v. Southern Maryland 
Agricultural Ass'n, 108 A. 209, 184 
Md 629. 

Mont—McNamer Realty Co. v. Sun¬ 
burst Oil & Gas Co., 247 P. 166. 
76 Mont. 332. 

N.Y.—Shapiro v. Gchlman, 278 N.Y.S. 

785, 244 App.Div. 238. 

Or.—Kellte Products v. Brandt, 294 
P.2d 320, 206 Or. 636—State v. 
Crews. 247 P. 775, 118 Or. 629— 
American Life & Accident Ins. Co. 
v. Ferguson, 134 P. 1029, 66 Or. 
417. 

R.I.—Corpus Juris Secundum quoted 

in Johnson Wholesale Perfume 
Co. V. Blumen, 9 A.2d 867, 860, 63 

R. I. 485. 

Tex.—Hansen v. Bacher, Com.App., 
299 SW. 226. 

Va—Goin v. Absher, 63 SE.2d 50, 
189 Va. 372—Story v. Common¬ 
wealth, 9 S.E 2d 344, 176 Va. 615. 
Wash—Coleman v. City of Everett, 
76 P2d 1007, 194 Wash. 47. 

Contingent liability 

Although question presented in in¬ 
sured’s suit to enjoin cancellation of 
automobile liability policy may have 
become moot because term for which 
policy was written had expired, su¬ 
preme court would decide ca.se on 
merits in view of contingent liabili¬ 
ty which might arise under policy. 
Wash—Caratensen v. Standard Acci¬ 
dent Ins. Co, 111 P 2d 565, 8 Wash 
2d 72. 

Sight to receive salary or to have 
damages 

Appeal from Judgment, granting 
injunction restraining defendant 
from taking over office of sheriff fol¬ 
lowing his election at general elec¬ 
tion to All "short" term between 
date of election and time next regu¬ 
lar term was to begin, would not be 
dismissed as moot on alleged short 
term expiring, since dismissal would 
adversely affect defendant's right to 
receive salary or to have damages. 
Kan—^Moore v. Smith, 160 P.2d 676, 
160 Kan. 167. 

67. Ark.—Sebastian County Road 
Improvement Dist. v. Hocott, 217 

S. W. 268, 141 Ark. 301. 

Cal.—Covina Union High School v. 
California Interscholastic Federa- 
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tlon, Southern Section, 29 P.2d 323, 
136 C.A. 688. 

Fla.—Du Bose v. Melster, 110 So. 
646, 92 Fla. 995. 

Qa.—Johnson v. Qulgg, 138 S.E. 774, 
164 Ga. 3J1—Marshall v. Johnson, 
101 S.B. 677, 149 Ga. 608—Kellam 
V. Guthman Laundry & Dry Clean¬ 
ing Co., 92 S.E. 872, 147 Ga. 133. 
Ind.—Mikels v. Sellgman & Latz of 
Indianapolis, App., 127 N.E.2d 107 
—Levsey v. City of Evansville, 101 
N.E.2d 196, 121 Ind.App. 666—Wyss 
V. Eskay Dairy Co., 192 N.E. 324, 
99 Ind.App. 620—^Dempsey v. Chi¬ 
cago Coliseum Club, 162 N.E. 237, 
88 Ind.App. 251. 

Iowa.—Humble v. Carter, 231 N.W. 
341, 210 Iowa 661. 

Kan —School Dist. No. 1 In Trego 
County V. Kline, 193 P. 328, 107 
Kan. 667. 

La.—Kean’s, Inc. v. Willoughby, 
App., 149 So. 237, rehearing de¬ 
nied 160 So. 40. 

Md—Cassell v. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 128 A. 40, 147 Md. 281—Whit¬ 
man V. Chesapeake & Potomac Tel¬ 
ephone Co of Baltimore City, 128 
A. 39, 147 Md 279. 

Miss—Yates v. Bea.sley, 97 So. 676, 
133 Miss. 301. 

Pa—Excellent Laundry Co. v. Szek- 
eres, 114 A.2d 176, 882 Pa. 23— 
Winston v. Ladner, 71 Pa.Super. 
238, affirmed 108 A 22. 264 Pa. 648 
Tex—Renfro v. Burrell, Civ App., 138 
SW.2d 1110—Swift v. Callaghan 
Land & Pastoral Co., Civ.App , 120 
S.W.2d 459 —Thompson v. Texas 
Farm Products Co, Civ App, 115 
SW2d 1195—Spratling v. Smith, 
Civ App., 68 S W 2d 278—Citizens 
Nat. Bank of Llano v Thomas, Civ. 
App, 88 SW2d 1090—Hamner v. 
Headrick, Civ App . 66 S W 2d 1106 
—City of Lubbock v. Steagall, Civ. 
App, 45 S.W 2(1 996—Wood v. Bird, 
Civ.App., 20 SW.2d 221—City of 
Jacksonville v Dovereux, Civ App , 
286 SW. 672—Robinson v Theis, 
Civ App, 252 SW. 249—Hudson v. 
Sunshine Oil Corporation, Civ.App., 
245 S.W. 765—Sanders v. Bledsoe, 
Civ.App., 180 S.W. 926. 

Znjanotioii held not to have expired 

However, the reviewing court 
should not refuse relief on appeal 
from an order refusing to dissolve 
an Injunction, notwithstanding re¬ 
spondent's claim that the injunction 
had expired before the date of the 
order appealed from. 

Tex.—Boyd v. Adcock, Civ.App., 21 
S.W.2d 743. 

Suit not maliciously bronjht 

In suit to restrain respondent from 
working in a store selling line of 
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the injunction having been improvidently granted.®* 
This rule is likewise true of stay of execution.®* 
The validity of a moratorium statute becomes moot 
on the expiration of the period during which it was 
to be operative.®* 

§ 1354(4), -EflFect of Appointment to. 

Suspension or Removal from, 
or Reinstatment to, Office, or 
Expiration of Term Thereof 

An appeal will be dltmleied in proceedings involving 
the right to office, or in proceedings for the suspension 
or removai from office, where the matter has been settled 


pending the appeal by legal appointment, reinstatement, 
removal, or expiration of the term. 

Where, on an appeal in a proceeding involving 
the right to office, it appears that respondent has 
been legally appointed to the office pending the ap¬ 
peal,®i or that another has been so appointed,®* 
or that the term of office in question has expired,®* 
the appeal will be dismissed. In proceedings for 
suspension or removal from office, the appeal will 
be dismissed if it appears that the officer has been 
cither reinstated®^ or lawfully removed®® pending 
the appeal, or that his term has expired,®® or that 
he has resigned.®'^ Also a proceeding in error by a 
justice of the peace for the reversal of a judgment 


products similar to those of com¬ 
plainant within 18 months after ter¬ 
mination of respondent's employment 
with complainant in violation of em¬ 
ployment agreement, an appeal from 
decree granting Injunction would not 
bo heard after 18 months’ period had 
expired on ground that If decree was 
reversed It would afford basis of ac¬ 
tion for damages against complain¬ 
ant, where record did not show that 
injunction suit was maliciously 
brought. 

li I —Johnson Wholesale Perfume Co. 
V. Blumen, 9 A.2d 867, 63 R I. 485. 

58. Wls.—^Wisconsin Ice & Coal Co. 
V. Lueth, 260 N.W. 819, 213 Wls. 
42. 

59. Pa.—Porch Bros. v. Davis, 112 
A. 33. 268 Pa. 378. 

Tex—Dallas Joint Stock Land Bank 
V Ray, Civ.App., 71 S,W.2d 689. 

60. Tex.—Plalnview Building & Loan 
Ass n v. Robbins, 73 S W.2d 92, 123 
Tex 408, answer conformed to. 
Guardian Trust Co. v. Turner, Civ. 
App., 73 S.W.2d 1047—Mountain 
Townslte Co. v. Cooper, 73 S.W 2d 
90, 123 Tex. 603, followed in Moun¬ 
tain Townsite Co. v. Hall, 78 S.W. 
2d 91—Sutherland v. Dallas Joint 
Stock Land Bank, 124 Tex. 114, 
73 SW.2d 64, appeal dismissed 
Plalnview Bldg. & Loan Ass’n v 
Robbins, 78 S.W.2d 92, 123 Tex. 
408—Guardian Trust Co. v. Turn¬ 
er, Clv.App, 73 S.W.2d 1047—Dia¬ 
mond V. Hodges, Clv.App, 73 S.W. 
2d 94—Investors’ Syndicate v. 
Thomas, Civ.App., 73 S.W. 2d 93— 
Street v. State Life Ins. Co. of In¬ 
dianapolis, Ind., Civ.App., 72 S.W. 
2d 702—Rodriguez v. Great South¬ 
ern Life Ins. Co., Civ.App., 72 S.W. 
2d 876. 

61. Okl.—Board of Com'rs of Dela¬ 
ware County V. Cockrell, 245 P. 
868, 114 Okl. 196. 

4 C.J. p 678 note 6. 

68 . Tex.—Roberson v. City of Ter¬ 
rell, Clv.App., 218 S.W. 818. 

63. Arlz.—Adams v. Ditmars, 237 P. 
960, 28 Ariz. 464. 


Ark—Blakely v Newton, 248 S.W. 
907, 157 Ark. 361. 

Cal.—Snelling v. Civil Service Bd. of 
City of Oakland, 204 P.2d 368, 90 
C.A.2d 865—^People v. Muehe, 300 
P. 829, 114 C.A. 739—Renfro v. 
Hare, 205 P. 702, 56 C.A. 436. 

Ga.—Christopher v. Crovatt, 96 S.E. 
238, 147 Ga. 632. 

La.—Attaway v. Melton, App., 88 So. 
2d 417. 

Me.—Fellows v. Eastman, 136 A. 810, 
126 Me. 147. 

Mich.—Wattles v. Upjohn, 179 N.W. 
335, 211 Mich 514. 

Mo —State ex rel. Ridenour v. Ad- 
sit, 193 S.W. 860, 196 Mo.App. 672. 
Okl.—Hudson v. Moore, 35 P.2d 886, 
169 Okl. 12—Mendelson v. Zilar, 
238 P. 426, 113 Okl. 77—Hunter v. 
State, 175 P. 935, 71 Okl. 180. 

Pa—Commonwealth v Floyd, 117 A 
778, 274 Pa 172—Commonwealth 
v. Morns, 112 A. 770, 2G9 Pa. 476. 
Tex —Leonard v. Speer, Com App., 
56 S.W.2d 640. 

Wyo—Scott V. Ward, 64 P.2d 806, 49 
Wyo, 243. 

4 C.J. p 578 note 6-7—51 C.J. p 364 
note 71. 

Prior to final determinations 

Where it appeared that disputed 
term of office of sheriff would ex¬ 
pire prior to the final determination 
of the cause, supreme court would 
recall and set aside the writs of cer¬ 
tiorari and mandamus previously is¬ 
sued to review action of trial court 
in the cause. 

La.—State ex rel. Jones v. Slater, 18 
So.2d 627, 206 La. 1077. 

64. Wash.—^Watson v. Merkle, 69 P. 

484, 21 Wash. 635. 

Appeal held not moot 
Where trial court granted appellee, 
as petitioner, a writ of mandamus 
commanding appellant to vacate of¬ 
fice as member of board of license 
commissioners for Anne Arundel 
County and ordering chairman of 
board to recognize appellee as a mem¬ 
ber, and trial court stayed writ on 
filing of bond by appellant, and board 
then unseated appellee as member 
of board and reinstated appellant 
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pending appeal, appeal would not be 
dismissed on motion of appellee on 
ground that appeal had become moot. 
Md.—Nesbitt v. Fallon, 102 A.2d 284, 
203 Md. 634. 

65. D.C.—Cardoza v. Baird, 80 App. 
D.C. 86. 

Mich.—Brown v. Lawrence, 163 N.W. 

872, 197 Mich. 178. 

4 C.J. p 579 note 9. 

All olalms to oflloe relinquished 
La.—State ex rel. Jackson v. Mad¬ 
den, 74 So.2d 29, 225 La. 786. 

66. Ariz.—Dougherty v. Ellsberry, 
41 P 2d 236, 46 Arlz 176. 

Colo.—Goerko v. Board of Trustees 
of Town of Manitou, 4 P.2d 909, 
89 Colo 610—People v. McMahon, 
180 P. 85, 66 Colo. 164. 

Neb—McCarter v. Lavery, 164 N.W. 
1064, 101 Neb. 748. 

N.M.—State v. Vogel, 41 P.2d 1107, 
39 N M. 122—State ex rcl Mirabal 
v. Greer, 21 P.2d 819, 37 N.M. 292. 
Tenn—State ex rel. Agee v. Hassler, 
264 S.W.2d 799, 196 Tenn. 158— 
State V. Bush, 208 S.W 607, 141 
Tenn. 229. 

Tex —Nolley v. State, Clv.App., 252 
SW. 821. 

W.Va—State v. Jones, 94 S E 120, 
81 W.Va. 182. 

Wls.—State V Kohler, 232 N.W. 842, 
202 Wis 352. 

4 C J. p 679 note 10. 

However, a quo warranto proceed¬ 
ing to test the parties’ right to a 
fractional term of city office, tried In 
the circuit court before the term In¬ 
volved expired, but not submitted to 
the supreme court until after the 
term expired has been held not dis- 
missible as presenting a moot ques¬ 
tion. 

Ala.—Bradford v. State, 147 So. 182, 
226 Ala. 342. 

67. Colo.—Wolfe v, Bauer, 180 P. 
86, 66 Colo. 163. 

Ky.—Logan County Fiscal Court V, 
Childress, 243 S.W. 1038, 196 Ky. 
1 . 

Okl —State ex rel. Ingle v. Holcomb, 
186 P.2d 906, 199 OkL 282. 
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requiring him to exercise his functions within a 
certain precinct will be dismissed where his term 
of office has expired.®® 

Expiration of a term of office does not render 
moot an appeal in which the public or county is the 
real party in interest;®® and resignation from office 
following a judgment in favor of the officer cannot 
deprive the plaintiff taxpayer and the public of their 
right to review of the judgment dismissing a bill 
for an injunction to restrain payment of his sal¬ 
ary.*^® An appeal from a judgment reinstating a 
suspended officer is not to be dismissed as moot 
because of his subsequent suspension on other charg¬ 
es, where his right to salary during the original sus¬ 
pension remains unsettled.’^! 

The resignation of an officer before an appeal is 
heard,® or the expiration of his term of officc,'^^ 
renders moot an appeal from a denial of injunctive 
relief to restrain the performance of certain acts 
by the officer, or questions involved in mandamus 
proceedings to compel access to certain records of 
the officer.*^® An appeal from the granting or deni¬ 
al of mandamus to compel an officer to perform an 


official act is rendered moot by his retirement from 
office pending the appeal.*^^ 

Where all questions involved in an election con¬ 
test are not rendered moot by the resignation of the 
contestee the appeal will not be dismissed;*^® nor 
will expiration of the term require dismissal where 
there remains unsettled the question of appellant’s 
right to damages,*^® or the emoluments of office,'^'^ 
or, in quo warranto proceedings, the prevailing 
party is entitled to costs absolutely and a fine may 
be imposed.*^® 

Election of a permanent officer renders moot an 
appeal from an order restraining interference with 
a temporary officer.*^® 

§ 1354(5). - Effect of Settlement 

A valid settlement by the parties of all their rights 
and differences pending the appeal requires dismissal. 

When it appears that there has been a valid set¬ 
tlement or adjustment by the parties of all their 
rights and differences respecting the subject mat¬ 
ter of the controversy, the appeal will be dis¬ 
missed,®® even after the cause has been argued and 


68. Neb.—^Edgerton v. State. 39 N. 
W. 302, 50 Neb. 72. 

69. Iowa.—First Nat. Bank v. 

Burke, 196 N.W. 287, 201 Iowa 994. 
error dismissed 48 S.Ct. 165, 275 
U S 602, 72 L..Ed. 395. 

Statute 

Where issue raised by appeal in 
proceeding involving title to city of¬ 
fice had become moot by expiration 
of plaintiff’s term of appointment, 
case would nevertheless be decided 
on the merits where the trial court 
lhad held a statute with respect to 
appointment to municipal offices to 
(be controlling. 

N.J.—De Muro v. Janoczek, 67 A.2d 
191, 4 N.J.Super. 266. 

70. Mo.—Civic League of St. Louis 
V. City of St. Louis, 223 S.W. 891. 

VI. Mont—State ex rel, Wentworth 
V. Baker, 63 P.2d 440, 101 Mont. 
226. 

71.5 La.—Cooper v. Beauregard, 

App., 69 So 2d 606. 

72. Cal.—Taneo Fukuchi v. Yusan 
Takeshige, 288 F. 803, 106 C.A. 78. 

Or.—Francis v. Schuman, 146 P. 668, 
74 Or. 464. 

73. N.M.—State ex rel. Hughes v. 
McNabb, 28 P.2d 521, 38 N.M. 92. 

74. Okl.—State v. Alexander, 186 P. 
1080, 77 Okl. 87—Crigler v. Nichols, 
162 P. 343, 61 Okl. 707—Wood v. 
Morrlsett, 142 P. 1101, 42 Okl. 
762. 

Tex,—Peck v. Murphy & Bolanz, Civ. 
App., 175 S.W. 1078. 


75. Tex —Fowler v. Thomas, Civ. 
App., 276 S.W. 263. 

76. La.—Gouaux v. Smith, 107 So. 
466, 160 La. 617. 

77. Ind.—Kcnslngcr v. Schaal, 161 
N.E. 262, 200 Ind. 276. 

78. N.M.—Albright v. Territory, 79 
P. 719, 13 NM 64, 11 Ann.Cas. 1166. 

79. Ind.—^Holmes v. Negley, 169 N. 
E. 694, 86 Ind App. 723. 

80. Ala.—Caldwell v. Loveless, 86 
So. 307, 17 Ala App. 381. 

Ariz.—Belknap v. Hunt, 177 P. 932, 
20 Ariz 148. 

Cal.—General Petroleum Corporation 
of California v. Bollby, 2 P.2d 797, 
213 C. 601—Cappelllno v. Moore, 
276 P. 676, 207 C. 36—Whitten v. 
Dabney, 164 P. 312, 171 C. 621. 

Weavering v. Schneider, 198 P. 
418, 52 C.A. 181—Weavering v. 

Schneider, 186 P. 602, 44 C.A 687. 
Colo.—Nichols V. Katres, 140 P. 792, 
67 Colo. 471. 

Fla.—^Robinson v, Croker, 168 So. 
123, 117 Fla 682—Palm Beach Tire 
Co. V. Sun Oil Co.,’l66 So. 754, 116 
Fla. 621. 

Ga.—State v. ^Etna Cas. & Surety 
Co, 192 SE. 16, 184 Ga. 620—Riner 
V. Flanders, 162 S.E. 266, 174 Ga. 
183—Smalling v. Poore, 159 S.E. 
237, 172 Ga. 883—Haygood v. Stone, 
139 S.E. 426, 164 Ga. 734. 

Equitable Credit Corp. v. Guy 
Rush Paint & Body Co., 71 S.E. 2d 
627, 86 Ga.App. 352—Pruitt v. Bell, 
168 S.E. 920, 46 Ga.App. 704—Hol¬ 
comb V. Lang, 133 S.E, 281, 85 Ga. 
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App. 345—Bennett v. Hendricks, 
102 S.E. 467, 25 GaApp. 13. 

Ill—Brown v. O'Brien, 72 N.E.2d 441, 
331 I11.APP 23. 

Ind.—Gary Amusement Co. v. Hirsth, 
198 N.E. 298, 209 Ind 141. 

Hammond, W. & E C. Ry. Co. v. 
Kaput, 110 N.E. 109, 61 Ind.App. 
643. 

Iowa—Miller v. Miller, 66 NW2d 
43—Fish V. Sioux City, 232 N.W. 
118, 210 Iowa 862. 

Kan.—Perrine v. Perrlne, 68 P.2d 
1080, 144 Kan. 219—Christ v. 

Fisoher, 236 P. 841, 118 Kan. 686. 

Ky.—Stairs v. Riley. 208 S.W.2d 961, 
306 Ky. 646—Bledsoe v. Leonhart, 
206 S.W.2d 483, 306 Ky. 707— 

Davis V. Martin, 166 S.W.2d 4, 291 
Ky. 498—Smith v, Jones, 11 S.W.2d 
937, 226 Ky. 786—Auction Leaf To¬ 
bacco Warehouse v. Burley Tobac¬ 
co Growers* Co-op. Ass’n, 281 S W. 
186, 218 Ky. 408—Ohio River Con¬ 
tract Co. V. Penny bacher, 181 S.W. 
946, 168 Ky. 78. 

La—State ex rel. Duffy v. Goff, 65 
So. 481, 135 La. 335. 

Rogge v. Caflero, 134 So. 909, 15 
La.App. 565. 

Md.—McCall-Dlnning Co. v. Hobllt- 
zell, 125 A. 410, 144 Md. 602. 

Minn.—Muggenburg v. Leighton, 60 
N.W.2d 9. 240 Minn. 21. 

Miss.—Oorpas Juris Ssouudum cited 
in Brumfield v. Kenna, 48 So.2d 367, 
368, 209 Miss. 731. 

Mo.—^Walther v. Woodson, App., 190 
S.W. 61. 

Mont.—Fox y. Hacker. 220 P. 749. 68 
Mont. 413. 
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submitted,or a decision has been rendered by i a motion for rehearing,^* or after a hearing has 


the reviewing court but the case is 

Neb.—Schlanbusch v. Schlanbusch, 
178 N.W. 680, 108 Neb. 688. 

N.J.—^Mltnlck V. Furniture Workers’ 
Union, Local No. 66, C. I. O. of 
City of Newark, 4 A.2d 277, 125 
N.J.Bq. 142. 

N.T.—Sternbera v. Resort Airlines, 
148 N.T.S.2d 161, 1 A.D.2d 778— 
Amsterdam Federal Sav. & Loan | 
Ass’n V. Perretta, 105 N.Y.S 2d 674, 
278 App.Dlv. 986—^Weubker v. 
James. 62 N.Y.S.2d 761, 270 App. 
Div. 956—In re Angrlesea’s Will, 4 
NY.S.2d 726, 264 App.Div. 718, 761 
—Susquehanna S. S. Co. v. A. O. 
Andprsen & Co., 208 N.Y.S. 668, 208 
App.Div. 26, reversed on other 
grounds 146 N.E. 381, 239 N.Y. 286 
—Id., 203 N.Y.S. 680, 208 App.Div. 
786. 

N.C.—Swlnk V. Horn, 40 S.E.2d 362, 
226 N C. 718—Cochran v. Howe, 36 
SE2d 76, 226 N.C. 646—Straka v. 
Home Owners Loan Corp., 27 S.E. 
2d 736, 223 N C. 662. 

N.D.— Corpus Juris Seouudum cited 
in Arnt v. Johnson, 48 N.W.2d 699, 
600, 78 N.D. 192. 

Okl.—Hardcastle v. State, 238 P. 191, 
111 Okl. 69—Coalton Coal Co. v. 
Herron, 229 P. 246, 100 Okl. 291— 
Doyle V. Clapp, 209 P. 324, 88 Okl, 
88—McCrory v. Worley, 188 P, 1066, 
78 Okl. 66—Home Builders’ Lum¬ 
ber Co. V. White, 183 P. 726, 76 
Okl. 294—Pyeatt v. Estus, 179 P, 
42, 72 Okl 160, 4 A.L.R. 1670— 
George v. Robinson, 149 P 1087, 47 
Okl 623—^Holbrook v, Grayson, 143 
P. 170, 46 Okl 276—Poole v Hig¬ 
gins, 143 P. 666, 44 Okl. 96—Quinn 
V. State, 141 P. 1166, 43 Okl 198. 

Or—Rasmussen v. City of Forest 
Grove, 284 P 197, 131 Or. 686— 
Leonard v. Bonser, 280 P. 340, 130 
Or. 618—Stires v. Sherwood, 146 
P. 646, 76 Or. 108. 

S.C.—Chisolm v. Seaboard Air Line 
Ry., 86 SE. 690, 101 SC 238 

Tex.—Railway Exp. Agency v. Spain, 
266 S.W.2d 609, 162 Tex. 198—El¬ 
lis V. Sovereign Camp, W. O W., 
18 S.W.2d 666, 118 Tex. 224. 

Ford V. American Rio Grande 
Land & Irrigation Co, Com.App., 
286 S.W. 814—Mitchell v Reitz. 
Com App., 281 S.W. 1044—Moore v. 
American Lumber Co, Com App., 
231 S.W. 318—McMurtry v. Brown, 
Com.App., 228 S.W. 1087. 

Lance, Inc. v. Welch, Clv.App., 
290 S.W.2d 324—Missouri-Kansas- 
Texas Ry. Co. of Tex. v. Appleby, 
Civ.App., 267 S.W.2d 483—Insur¬ 
ance Co. of Tex. v. Elliott, Civ. 
App.. 267 SW.2d 191—Gilbert v. 
Jackson, Civ.App., 266 S.W.2d 181 
—Polunsky v. Pol unsky, Civ.App., 
162 S.W.2d 932—Munson v. Lyman, 
Civ.App., 144 S.W.2d 660—Cullen 
V. Ellis County Levee Improve- 
loaut Diet No. 8, Clv.App., 77 S.W. 


Still pending on | been orderedi^^ 

2d 310—^Elliott v. Shaffer, Civ.App., 
41 S.W.2d 686—City Nat. Bank of 
San Antonio v. Steadman, Civ.App., 
21 S.W.2d 23—^Wynn v. Texas Pow¬ 
er & Light Co., Civ.App., 293 S.W. 
268—Foust V. First Nat. Bank, 
Civ.App., 272 S.W. 290—City of 
San Antonio v. Crow, Civ.App., 249 
S.W. 626—Hedrick v. Matthews, 
Civ.App., 216 S.W. 424—A. A. 
Fielder Lumber Co. v. Gamble, 
Civ.App., 179 S.W. 622. 

Vt.—Johnson v. Saindow, 134 A. 686, 
99 Vt. 436. 

Wash — Oorptui Juris Seeuudum quot- 
•d la In re Brown’s Guardianship, 
107 P.2d 1104, 1108, 6 Wash.2d 216 
—^In re Torp’s Estate v. Town of 
Wilson Creek, 246 P. 32, 138 Wash. 
696—Eben v. Houser. 147 P. 1169, 
86 Wash. 367. 

Wyo.— Corpus Juris cited in Scott v. 
Columbia Savings & Loan Ass’n, 
49 P.2d 488, 48 Wyo. 401. 

3 C.J. p 688 note 28—4 C.J. p 679 note 

12 . 

Compromise under statutory author¬ 
ity 

A compromise of a controversy in 
litigation, under a statute authoriz¬ 
ing state tax offlcials to compromise 
claims for inheritance taxes, will be 
assumed to fall within the statute, 
in the absence of a contrary show¬ 
ing, although the record does not dis¬ 
close all conditions which the stat¬ 
ute imposes on the right to make a 
compromisa 

Wash—In re Torp’s Estate v. Town 
of Wilson Creek, 245 P. 32, 138 
Wash. 696. 

Effect oa oouaterdaim 

Despite a provision entitling de¬ 
fendant to a trial on a set-off or 
counterclaim even though a plain¬ 
tiff dismiss his action or fail to ap¬ 
pear, an appeal by defendant from 
an adverse Judgment which did not 
dispose of his counterclaim will be 
dismissed where the parties pending 
hearing made a compromise whereby 
the question as to counterclaim be¬ 
came moot. 

Ky.—Whittle v. W. T. Rawleigh Med¬ 
ical Co., 197 S.W. 470, 177 Ky. 1. 

Xa aa aotloa oa a note, where, 
pending appeal, defendant conveyed 
property to a trustee for the bene¬ 
fit of creditors, and acknowledged 
the note sued on, and made provision 
for paying it out of such property, 
the question of defendant’s liability 
on the note became moot, and his 
appeal will be dismissed. 

Okl —Hardcastle v. State, 238 P. 191, 
111 OkL 69. 

Besumptloa of marital relations 

A writ of error to review a Judg¬ 
ment on demurrer in a divorce case 
will be dismissed, on the ground that 
the questions have become moot, 
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or even though appellant was in- 

where the court is informed that the 
parties have resumed marital rela¬ 
tions, and on rule to show cause no 
answer is made or cause to the con¬ 
trary shown. 

Ga.—Jones v. Jones, 114 S.E. 484, 164 
Ga. 394. 

Belease of Jadgmeat 

Where, pending an appeal from a 
Judgment recovered in an action by a 
stockholder on behalf of a corpora¬ 
tion against certain directors, the 
Judgment was released by authority 
of all the stockholders and direc¬ 
tors, the appeal presents only a 
moot question, and should be dis¬ 
missed. 

Ind.—Princeton Coal, etc., Co. v. Gil¬ 
more. 83 N.E. 600, 170 Ind. 366. 
Settlement by appellant 
Where a case was settled by ap¬ 
pellant without knowledge of his 
attorney, the appeal was discontin¬ 
ued. 

S.C.—Moore v. Hinson, 92 S.E. 619, 
107 S.C. 290. 

Chiit against surety on bond. 

In an action by minors by their 
guardian to cancel certain convey¬ 
ances, comprising allotments of mi¬ 
nors and their deceased mother, a 
motion to dismiss plaintiffs’ appeal, 
alleging that after Judgment for de¬ 
fendants plaintiffs had sued a sure¬ 
ty company on bond of former guard¬ 
ian who had defaulted, did not show 
that controversy at issue was set¬ 
tled. nor bar further proceeding of 
appeal. 

Okl.—Pyeatt v. Estus, 179 P. 42, 72 
Okl. 160, 4 A.L.R. 1670. 

Where the agreement oa which aa 
lajunotloa was based was superseded 
during appeal, the appeal was moot, 
requiring dismissal. 

Cal.—General Petroleum Corporation 
of California v. Bellby, 2 P.2d 797, 
213 C. 601. 

Stipulation 

Cal.—Lovell v. Griffin, 124 P.2d 615, 
61 C.A.2d 322. 

81. Wash.— Corpus Juris Secundum 

quoted In In re Brown's Guardian¬ 
ship. 107 P.2d 1104, 1108, 6 Wash. 
2d 216. 

Wyo.—Scott V. Columbia Savings & 
Loan Ass’n, 49 P2d 488, 48 Wyo. 
401. 

4 C.J. p 679 note 18. 

82. Ga.—McKenzie v. Chastain, 184 
SE. 276, 181 Ga. 807. 

Wash.— Corpus Juris Secundum quot¬ 
ed In In re Brown’s Guardianship, 
107 P.2d 1104, 1108, 6 Wa8h.2d 216. 

83. Arlz.—Young v. Campbell, 181 
P. 171, 20 Ariz. 866. 

Wash.— Corpus Juris Secundum quot¬ 
ed In In re Brown’s Guardianship, 
107 P.2d 1104, 1108, 6 Wa8h.2d 
216. 
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diiCed by fraud to settle the litigation, where he 
fails to return, or to offer to return, the considera¬ 
tion.*^ It is otherwise, however, if the payment 
docs not settle all the matters involved in the ap¬ 
peal;** or where the matter in dispute is settled 
only as to one or more of several appellants,** 
or appellees ;*7 or if the real subject of the litiga¬ 
tion has not been settled;** or if the settlement it¬ 
self is in controversy.** So, also, the settlement of 
the main action after an order, in an ancillary pro¬ 
ceeding, refusing to vacate an attachment sued out 
in the action and levied on, does not deprive appel¬ 
lant of the right to review such order of refusal.** 

Where, after judgment, plaintiff has assigned an 
undivided interest therein to another, and there¬ 
after compromised with defendant without the as¬ 
signee’s consent, such compromise does not warrant 
dismissal of an appeal as the case is not moot, at 
least as to the assigned interest in the judgment.*^ 

It is the duty of both parties to notify the court 
of the settlement,** but failure to comply with 
court rules relative to settlements will not neces¬ 
sarily affect the validity of a settlement so as to 


prevent it from rendering the questions moot.** 

Attorney's Uen, The appellate court will not de¬ 
termine the question of whether attorneys are en¬ 
titled to a lien until the trial court has passed on 
the question, and, therefore, where plaintiff and de¬ 
fendant have settled the case, the fact that plain¬ 
tiff’s attorneys claim a lien is not sufficient to pre¬ 
vent a dismissal of defendant's appeal or writ of 
error.®^ 

§ 1354(6). -Effect of Compliance with 

Judgment or Order or Accept¬ 
ance of Benefits Thereof 

a. Compliance with judgment or order 

b. Acceptance of benefits of judgment 

or order 

a. Oomplianoe with Judgment or Order 

A« a general rule, a compliance with the Judgment or 
order necessitates dismissal of an appeal therefrom. 

An appeal will usually be dismissed where the 
judgment or decree appealed from has been satis¬ 
fied or complied with by appellant,** although the 


84. Ky —Smith v. Jones. 11 S.W.2d . 

937, 226 Ky. 785. ' 

4 C.J. p 679 note 14. 

85. Tex —Cain, Brogden & Cain, Inc. 

V. Local Union No. 47, Intern. 
Broth of Teamsters, Chauffeurs, 
Warehousemen and Helpers, 285 S. 

W. 2d 942. 

Wells V. Boyle, Clv.App., 98 S.W. 
441. 

4 C.J. p 579 note 16. 

Where an ejectment suit Is pend¬ 
ing in the supreme court, and plain¬ 
tiff in error purchases the Interest of 
defendant In error in the property 
In controversy, but does not agree to 
dismiss his petition in error or to 
pay any costs In the case, these facts 
do not of themselves confer on de¬ 
fendant the right to have the case 
dismissed from the supreme court. 
Kan.—Gross v. Shaffer, 29 Kan. 442. 

86. Ill.—Ortscheld v. Siegman, 72 
N.B.2d 853. 331 Ill.App. 13. 

86. Tex.—Dixon v. Robinson, Civ. 
App., 276 SW. 770. 

4 C.J. p 579 note 16. 

87. La.—Stockwell v. Gulf Engi¬ 
neering Co., App., 83 So.2d 392. 

Tex.—Summers v. Campbell, Civ. 
App., 254 S.W. 366. 

88. La.—Jeffcoat v. Hammons, App., 
160 So. 182. 

4 C.J. p 679 note 17. 

88 . N.D.—Presbytery of Bismarck v. 

Allen. 22 N.W.2d 626, 74 N.D. 400. 
Wash.—W. J. Lake St Co. v. King 
County, 101 P.2d 367, 8 Waoh.2d 
600, certiorari denied 61 S.Ct. 396, 
811 U.S. 715, 86 L.Ed. 465—Alcott 


V. Fidelity & Deposit Co of Mary¬ 
land, 266 P. 932, 143 Wash. 682. 

80. S.D—Farmers’ & Merchants’ 
State Bank of Hecla v. Michael, 
163 N.W. 1008, 36 S.D. 172. 

81. Cal.—Hichman v. San Francis¬ 
co, N. & C. Ry., 181 P. 769, 180 
C. 404. 

88. Fla—Robinson v, Croker, 168 
So. 123, 117 Fla. 682, 

83. Fla—National Surety Co. v. 
Wlllys-Overland, Inc, 138 So. 24, 
103 Fla. 738. 

84. Colo—Nichols v. Katres, 140 P. 
792, 67 Colo 471. 

85. Ala.— Gorpus Juris Beoundum 

olted in Willis v. Buchman, 199 
So. 892, 894, 240 Ala. 386, 132 A.L. 
R. 1179. 

Ariz.—Ex parte Brown, 8 P.2d 453, 39 
AriZ. 540. 

Cal—Everts v. Matteson, 116 P.2d 
207, 46 C A.2d 14—In re Cohn’s Es¬ 
tate, 98 P.2d 621, first case, 36 C A. 
2d 678—In re Cohn’s Estate, 98 P. 
2d 621, second case, 36 C.A.2d 676 
—Hampton v. Rose, 39 P.2d 447, 3 
C.A.2d 167. 

Colo.—Lehrman Mercantile Co. v. 
Ireland, 24 P.2d 760, 93 Colo. 209 
—Walker v. Walker, 276 P. 981, 86 
Colo, 473—San Luis Valley Irr. 
Dist. V. Sutley, 197 P. 1014, 70 
Colo. 166—True ▼. True, 194 P. 
1062, 69 Colo. 602. 

People V. Canon, 146 P. 711, 26 
Colo.App. 500. 

Ga.—Claxton Hardware Co. v. Odum, 
126 S.E. 382, 83 Ga.App. 118— 
Leverette v. Kilpatrick, 116 S.E. 
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34, 29 Ga.App. 833—^Drury v. Cam¬ 
eron & Barclay Co., 102 S.E. 873, 
26 Ga.App. 16. 

Ill.—Massell v. Daley, 89 N.B 2d 361, 
404 Ill. 479, 18 AL.R.2d 1356— 
Sobleski V. City of Chicago, 166 N. 
E. 279, 325 Ill. 269. 

Ind.—State ex rel. Robinson v. Bon- 
lecki, 61 N.E.2d 176, 223 Ind. 416— 
Arnold v. Haberstock, 10 N.E 2d 
691, 213 Ind. 98, rehearing denied 
11 NE.2d 682, 213 Ind. 98. 

Bernard v. Kokomo Hotel Co., 
176 N.E. 26, 92 Ind App. 418. 
Iowa.—In re Hoyt’s Estate, 166 N 
W. 297, 182 Iowa 876. 

Kan —Howell v Howell, 46 P.2d 866, 
142 Kan. 823—Warner v. City of 
Independence, 247 P. 871, 121 Kan. 
661—Farmers’ State Bank of Gal- 
va V. Brace y, 212 P. 676, 112 Kan. 
677. 

Ky.—Wheeler v Patrick, 283 S.W. 
1054, 192 Ky. 629. 

La.—State ex rel. Bayer v. White, 19 
So.2d 47, 206 La. 200—Mason v. 
Red River Lumber Co, 177 So. 801, 
188 La. 686, 116 A.L.R. 117—Ruffo 
V. Marcotte, 108 So. 816, 161 La. 
147. 

Haydel v. Frellsen, App., 70 So. 
2d 399—Shreveport Laundries v. 
St. Paul-Mercury Indemnity Co. of 
St. Paul, App., 169 So. 863—^Rex 
Credit Co. v. Eumont, 140 So. 113, 
19 La.App. 604—Stinson v. Drig¬ 
gers, 136 So. 684, 17 La.App. 398— 
Tolmas v. Lofaso, 125 So. 887, 12 
La.App. 233—Babin v. Young, 4 La. 
App. 608. 

Mich.—Horowitz v. Rott, 209 N.W. 
131, 235 Mich. 869—Ideal Furxmce 
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decisions are not uniform as to the, necessity for a made in the way of compromise or settlement but 
voluntary compliance, some holding that the appeal was prudent under the circumstances and may be 
will not be dismissed when the payment was not regarded as compulsory,®® or was inadvertently 


Co. V. International Moldera* Union 
of North America, 169 N.W. 946, 
204 Mich. 311. 

Minn.—^Henderson v. City of St. 
Paul, 58 N.W.2d 21, 236 Minn. 353. 

Miss.—Oormis JUrls Bsonadum oltsd 
la Orgrlll Brothers & Co. v. Rod¬ 
dy, 86 So.2d 87, 40. 

Mo.—Trammel v. Kirk, App., 278 S. 
W. 789. 

Mont.—State ex rel. Kurth v Grinde, 
32 P.2d 15, 96 Mont. 608-—State v. 
Mayor of City of Butte, 190 P. 
991, 58 Mont. 116. 

N.J.—Martin V. Saddle River Tp. 
Building: & Loan Ass’n, 187 A. 365, 
117 N.J.Law 224. 

N.M.—State v. Board of Com'rs of 
Roosevelt County, 163 P. 1082, 22 
N.M. 413. 

NY.—Friedman v. Halpern. 58 N.T. 
S.2d 254, 269 App Dlv 984. 

Richardson v. Musical Blue Book 
Corporation, 178 N.Y S. 586. 

N.C—Savage v. City of Kinston, 78 
SE.2d 318, 238 N C. 661—Cochran 
V. Rowe. 36 S B 2d 76, 225 NC 645 
—Middleton v. Wilmington, B. & 
S. R Co„ 30 S.E2d 42, 224 NC 
309. 

N.D—CorptM Juris Secundum cited 

la Brace v. Steele County, 42 NW 
2d 672, 676, 77 N D. 276—Kemc- 
meyer v. Mercer County, 204 N.W 
182, 62 ND. 720. 

Okl.—Duncan v Sims, 277 P.2d 145— 
Bateman v Riner, 38 P 2d 681, 
170 Okl. 13—Duncan v. RatcllfT, 
161 P. 1174, 63 Okl. 19. 

Or—Baker v. Stacy, 167 P. 1071, 81 
Or. 10. 

Pa—^WFIL Broadcasting Co. v. City 
of Philadelphia, 66 A.2d 75, 368 
Pa. 208—Drake v. Stout, 127 A. 
629, 282 Pa. 223—Reese v. Adam¬ 
son. 119 A. 920, 276 Pa. 263. 

Brunn v. Kean, 63 A.2d 108, 163 
Pa.Super. 674. 

S.C.—Reedy River Power Co. v. City 
of Laurens, 96 S.E. 116, 109 S.C. 
210 . 

Tex.—Guerra v. McClellan, Civ.App., 
243 S.W.2d 715, mandamus over¬ 
ruled—Travis County v. Matthews, 
Civ.App., 221 S.W.2d 347—Burnett 
V. Tipton, Civ.App., 89 S.W.2d 440, 
error dismissed—Teer v. McGann, 
Civ.App., 66 S.W.2d 362—Magee v. 
Still, Civ.App.. 36 S.W.2d 800— 
Stamper v. Alice State Bank ft 
Trust Co., Civ.App., 198 S.W. 604, 
error refused. 

Va.—Levy v. Kosmo. 106 S.E. 228, 
129 Va. 446—Garrett v. Smead, 98 
S.E. 628, 121 Va. 890. 

Wash.—Maxham v. Berne, 162 P. 

, , 678, 88 Wash. 168. 

4 C.J. p 579 note 19. 


ftounlesoeuoe held not to require dis¬ 
missal 

In posacssory action arising out of 
erection of a fence, removal of fence 
by defendants without intent to ac¬ 
quiesce in Judgment rendered by dis¬ 
trict court, but solely to comply 
with provisions of agreement with 
United States Government, was not 
an acquiescence in the judgment 
which required a dismissal of de¬ 
fendants' appeal. 

La.—Braley v. Crow, App , 47 So.2d 
355. 

Appeal by respoudeats la a manda¬ 
mus prooeedlag to obtain the rein¬ 
statement of petitioner as a student 
in the state agricultural school will 
be dismissed where it appears that 
petitioner had been restored to full 
scholarship, and that the term of 
school had expired pending the ap¬ 
peal, so that nothing remained to be 
determined except the question of 
costs. 

Ark —Kays v. Boyd, 224 S.W. 617, 
145 Ark. 303. 

Delivery to olerk of court prior to 
flllng of appeal bond of amount of 
costs entered as part of Judgment 
against plaintiffs, with Instructions 
to clerk to hold the sum until the 
appeal was determined, did not con¬ 
stitute such a payment of the Judg¬ 
ment for coats as would constitute 
satisfaction of Judgment which 
would require dismissal of appeal 
Mont —Smith v. Jack Pot Min. Co., 
97 P2d 368, 109 Mont. 446. 
Dismissal of appeal, not case 
Where, pending appeal from an in¬ 
terlocutory order, questions had be¬ 
come moot, dismissal of appeal rath¬ 
er than dismissal of the suit was 
the proper practice. 

Tex.—Stamper v. Alice State Bank 
ft Trust Co., CIv.App., 198 SW 
604, error refused. 

Dismissal of case rattier than appeal 

Where a controversy involving lia¬ 
bility to a levee district became 
moot by defendants' satisfaction of 
Judgment, the appellate court will 
set aside the judgment and dismiss 
the action so as to leave subsequent 
litigation between the parties involv¬ 
ing the same issues unaffected by 
former adjudication, which would 
become final, if appeal were dis¬ 
missed. 

Tex.—Cullen v. Ellis County Levee 
Improvement Dist. No. 8, Civ App., 
77 S.W.2d 310. 

SrroasouB Judgmeat 

Satisfaction of a Judgment against 
a party is not a bar to appeal even 
where no restitution could follow 
the reversal as a legal consequence, 
and no copts be recovered, since an 
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erroneous Judgment Is an injury per 
se. 

Ill —Beacon Home Equipment Co. v. 
Paulsen, 99 N.B.2d 686, 843 Ill.App. 
468. 

Xn trespass to trjr title, a judg¬ 
ment granting defendants possession 
for the year 1933 and directing pay¬ 
ment of rent to plaintiff should be 
reversed and the case dismissed as 
to issues of possession and rent, 
where the year had expired and rent 
had been paid as decreed. 

Tex.—First Coleman Nat. Bank of 
Coleman v. Whitfield, Civ.App., 69 
S.W.2d 819, 

Devy of execution, and satisfaotloa 
of judgment 

Appeal from an order sustaining 
demurrer to a petition for writ of 
mandamus seeking to recall and 
quash a writ of execution which had 
been issued to satisfy a Judgment 
was dismissed as moot, where, sub¬ 
sequent to perfecting of appeal, exe¬ 
cution was levied and Judgment sat- 
isflod. 

Cal.—Hild V. Justice's Court of 
Township of Stockton, San Joaquin 
County, 63 P.2d 763, 11 C.A.2d 236, 
hearing denied 66 P.2d 198, 11 C.A. 
2d 236. 

Where suit is dismissed on demur¬ 
rer, for defect not going to merits, 
and prior to tendering of bill of ex¬ 
ceptions another suit Is instituted by 
plaintiff against same defendant, 
based on same cause of action, in 
court of state having Jurisdiction 
of subject matter, bringing of second 
action amounts to acquiescence in 
ruling on demurrer and relinquish¬ 
ment of right to except thereto. 

Ga—Almand v. Northern Assur. Co., 
73 S.E.2d 101, 87 Ga.App. 193. 

96. Cal —^Wales v. Greene, 270 P.2d 
634, 126 CA.2d 387—Erickson v, 
Boothe, 179 P.2d 611, 79 C.A.2d 
266. 

D C.—Schaeffer v. Drury, 42 App. 
D.C. 117. 

Iowa.—In re Carson's Estate, 265 N. 

W. 648, 221 Iowa 367. 

Ky.—Marcum v Robinson, 130 S.W. 

2d 826, 279 Ky. 445. 

La—Petrie v. Imbragulia, App., 172 
So. 64. 

Mo.—Berry v. Equitable Fire ft Ma¬ 
rine Ins. Co, 298 S.W. 68, 317 Mo. 
1119, certified from, App., 263 8. 
W. 884 

Neb.—Best ft Co. v. City of Omaha, 
33 NW2d 160, 149 Neb. 868. 

N.D.—Froemke v. Parker, 169 N.W. 
80, 39 ND. 628. 

Or.—Corpus Juris Beonudum cited 

la State ex rel. Blackwell v. Black- 
well, 179 P.2d 278, 279, 181 Or. 167, 
rehearing denied 179 P.2d 1028, 181 
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madc,®*^ while others hold that the reasons which 
may have induced appellant to satisfy the judgment 
are not material.®* 

A partial compliance with the judgment or order 
will not, however, warrant a dismissal;®® nor will 
payment by someone other than defendant,^ al¬ 
though there is also authority to the contrary;® nor 
will the payment of the judgment by one of several 
parties against whom it is rendered justify a dis¬ 
missal.® Payment to one of several appellees does 
not require dismissal as to him when such payment 
may be recovered by appellant if the payment was 


5 aj.s. 

improper.* Compliance with a temporary manda¬ 
tory injunction does not require dismissal when ap¬ 
pellant may be entitled to costs and damages if the 
injunction was improperly allowed.^ 

h. Acceptance of Benefits of Judgment or Order 

Acceptance of the benefits of the Judgment requires 
dismissal of the appeal therefrom unless the acceptance 
le of something which the appellant would be entitled to 
In any event. 

Where appellant accepts the benefits of the judg¬ 
ment, order, or decree, the appeal will be dismissed® 


Or. 157—Duniway v. Cellars-Mur- 
ton Co., 170 P. 298, 92 Or. 113. 

Pa.—Charak v. John T. Porter Co., 
135 A. 730, 288 Pa. 217. 

4 C.J. p 580 note 20. 

Vncoaditloiua, voluntary, and abso¬ 
lute aoqolesoeaoe 

Appeal will not be denied un¬ 
less acquiescence in judgrment is un¬ 
conditional, voluntary, and absolute 
on part of appealing party who must 
have intended to abandon his right 
of appeal. 

La.—Harnischfeger Corp. v. C. W. 
Greeson Co.. 53 So.2d 488, 219 La. 
646. 

Toluatary satlsfaotlo& of Judg¬ 
ment deprives party of right of ap¬ 
peal only where payment of Judg¬ 
ment is by way of compromise or 
with agreement not to take or pros¬ 
ecute appeal. 

Cal.—In re Merrill’s Sstate, 175 P. 

2d 819, 29 C.2d 520. 

Payment to await outcome of appeal 
Where, after an order for the re¬ 
sale of real property because of the 
purchaser’s failure to pay the price, 
he paid the amount due, to await the 
determination of an appeal, such 
payment did not terminate the con¬ 
troversy BO as to require a dismissal 
of the appeal. 

N.C.—^Davls V. Pierce, 88 S.B. 182, 
167 N.C. 135. 

OHiardlan’s voluntary payment of 
judgment against an incompetent’s 
estate without consulting the incom¬ 
petent, his attorney, or adult daugh¬ 
ter, and without application for au¬ 
thority to waive the estate’s right to 
appeal from the Judgment, does not 
warrant dismissal of appeal from 
the Judgment, where it was neither 
agrreed between the parties nor in¬ 
tended by the guardian that the in¬ 
competent’s right to appeal was to 
be waived. 

Wis.—In re Sather’s Guardianship, 
262 N.W. 717, 219 Wis. 172. 

Befnsal to levy exeontion 

Where Judgment creditor, holding 
judgment debtor’s money, exceeding 
amount of Judgment, under attach¬ 
ment in bank, refused to levy execu¬ 
tion, and judgment debtors, in order 


to gain possession of excess funds 
due them, caused bank to pay money 
to sheriff and made demand on him 
to pay Judgment and deliver balance 
to debtors, sheriff's subsequent pay¬ 
ment and satisfaction of Judgment 
was not voluntary on debtors' part, 
so that motion to dismiss appeal 
from Judgment on ground that vol¬ 
untary payment of amount thereof 
rendered questions involved moot 
must be denied. 

Cal.—Everts v. Matteson, 115 P.2d 
207, 46 CA.2d 14. 

When pasrmeut compulsory 
Payment of Judgment must be re¬ 
garded as compulsory, so as not to 
release errors or deprive Judgment 
debtor of his right to appeal from 
judgment, even though execution has 
not issued, unless payment is by 
way of compromise and settlement, 
pursuant to agreement not to appeal, 
or under circumstances leaving only 
moot question for determination. 
Cal,—Heitano v. Yankwich, 237 P.2d 
6, 38 C.2d 1. 

97. Idaho—Glancy v. Williams, 290 
P. 555, 49 Idaho 594. 

98. Colo.—Bull v. Doss Bros. Elec¬ 
tric Constr. Co., 119 P. 166, 61 
Colo. 469. 

Wash—Trumbull v. Jefferson Coun¬ 
ty, 79 P. 1106, 37 Wash. 604. 
Faymsnt to avoid oommitmeut 

An appeal was dismissed where 
appellant paid the Judgment before 
appeal from an order remanding him 
to custody of the sheriff for nonpay¬ 
ment of the Judgment. 

Arlz.—Ex parte Brown, 8 P.2d 453, 
39 Ariz. 646. 

90. La—Hochfelder v. Russell, 126 
So. 219, 169 La. 866. 

Tex.—^Wichita Falls Electric Co. v. 

Huey, Civ.App, 246 S.W. 692. 
Wash.— Corpus Juris Secundum 

quoted ia Wright v, Corbin, 67 P. 
2d 868. 871, 190 Wash. 260. 

4 C.J. p 580 note 22. 

Maadamus applylag to futare 
Appeal from a mandamus order 
will not be quashed, on the ground 
that the question has become moot, 
because appellant is complying with 
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the order, the mandamus applying 
also to the future. 

Pa—Commonwealth v. Benton Tp. 
School Diet.. 120 A. 661, 277 Pa. 
13. 

1. N.D—Battersby v. Gillespie, 222 
NW. 480, 67 ND 426. 

Ohio—Meyer v. Spless, 193 NB. 776, 
48 Ohio App. 344. 

Wash.— Corpus Juris Seouadnm 
quoted ia Wright v. Corbin, 67 P 
2d 868, 871, 190 Wash. 260. 

Joiat obligor 

Payment of Judgment by Joint ob¬ 
ligor without knowledge or consent 
of the other obligor did not destroy 
the other obligor’s right to appeal 
from Judgment. 

Cal.—In re Merrill’s Estate, 176 P.2d 
819, 29 C 2d 620. 

2. Tex.—Padgitt v. Young County. 
229 S.W. 459, 111 Tex 98. 

3. Neb —Boldt v. West Point First 
Nat. Bank, 80 N.W. 906, 69 Neb 
283. 

Wash.—Mon Wal v. Parks, 262 P 2d 
19G, 43 Wash 2d 562— Corpus Juris 
Seouadum quoted in Wright v. Cor¬ 
bin, 67 P.2d 868, 871, 190 Wash 
260. 

4L W.Va.—Shonk Land Co. v. Joa¬ 
chim, 123 S.E. 444, 96 W.Va. 708. 

5. Ark.—International Ass’n of Ma¬ 
chinists, A. F. L. V. Goff-McNair 
Motor Co., 264 S.W.2d 48, 223 Ark 
30. 

Cal.—^Plper v. Hawley, 176 P. 417, 
179 C. 10. 

Tex.—Johnson v. City of Richardson, 
Clv.App., 206 S.W.2d 98. 

e. Ala.—Todd v. Moore, 88 So. 447, 
205 Ala. 461. 

Cal.—Manos v. Codina, 248 P. 916, 
199 C. 243. 

Di Grand! v. Di Grandi, 227 P.2d 
841, 102 C.A.2d 442. 

Ind.—Buck v. K. G. Schmidt Brew¬ 
ing Co., 106 N.E.2d 823, 123 Ind. 
App. 217—Stults v. Bank of Linn 
Grove, 176 N.E. 709, 92 lnd.App. 
586. 

Kan.—^Dayton v. Murphy, 189 P. 969, 
106 Kan. 830. 

La.—Myers v. Myers, 86 So. 727, 148 
La. 174. 
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unless the acceptance is of an amount to which ap- i cover the whole amount claimed,^ A party who 
pellant would be entitled in any event and does not j recovers a judgment which cannot be split up and 


Neb.—Snyder v. HUl. 46 N.W.2d 757, 
153 Neb. 721—Snyder v. Hill, 45 
N.W.2d 757, 163 Neb. 721—First 
Trust Co. V. Hammond, 298 N.W. 
144, 139 Neb. 646—Thurston v. 

Travelers* Ins. Co., 258 N.W. 66, 
128 Neb. 141. 

N.D.—Bryans v. Minnekota Elevator 
Co., 161 N.W. 718, 36 N.D. 174. 
Wash.— Oorpiui Juris quoted ia In re 
Bronson’s Estate, 56 P.2d 1075, 
1076, 186 Wash. 636. 

4 C.J. p 680 note 25. 

BeuelLts uot accepted 

(1) Whore mortgagee obtained 
foreclosure decree In one county su¬ 
perior court and sheriff’s certificate 
thereunder, but thereafter had such 
decree set aside and instituted new 
foreclosure action, wherein Judgment 
against mortgagee was entered by 
another county circuit court, mort¬ 
gagee did not accept benefit of sub¬ 
sequent Judgment, so as to waive 
right to appeal therefrom, by there¬ 
after presenting his original certifi¬ 
cate of title to sheriff and receiving 
sheriff's deed therefor. 

Ind.—Arnold v. Haberstock, 10 N.B. 
2d 591, 213 Ind. 98, rehearing de¬ 
nied 11 NE2d 682, 213 Ind. 98. 

(2) Where record on appeal did 
not show conduct of parties subse¬ 
quent to entry of Judgment and no 
motion to dismiss appeal accompa¬ 
nied by a showing of acceptance of 
benefits was made, respondent could 
not challenge right of appellant to 
prosecute appeal on ground that ap¬ 
pellant had accepted benefits under 
judgment 

ND—Gillies v. Radke, 64 NW2d 
166, 78 N.D. 974. 

Dismissal for acqaiesoeuco held uot 
required 

(1) In general. 

Ala—Tongue v Tongue, 64 So.2d 
677, 266 Ala. 302. 

Ga.—Thompson v. Thompson, 46 S E. 

2d 632, 203 Ga. 128. 

Kan—Geiman-Herthel Furniture Co. 
V. Geiman, 161 P.2d 504, 160 Kan. 
346. 

Or.—Fluhrer v. Bramel, 73 P.2d 266, 
168 Or. 694. 

(2) Appeal from a Judgment dis¬ 
solving a partnership, ordering the 
partnership assets sold, appointing 
a commissioner to sell the assets, 
and providing for disposition of the 
proceeds of sale, is not dlsmissible 
on the ground that appellant had 
waived the right of appeal by ac¬ 
cepting benefits of judgment in that 
appellant had assisted the operating 
receiver previously appointed by the 
court in selling partnership assets 
and had urged the trial court to con¬ 
firm the sale thereof, where money 
derived from the sale remained in 
the receiver’s possession. 


Cal.—^Hampton v. Rose, 39 P.2d 449, 

3 C.A.2d 170. 

(3) Fact that a person buying 
plaintiff’s interest pending his ap¬ 
peal from an adverse judgment could 
have prevented plaintiff from further 
prosecuting the suit, does not entitle 
defendant to a dismissal of the ap¬ 
peal because of the sale on the 
ground of acquiescence in the Judg¬ 
ment. 

La.—Saunders v. Busch-Everett Co., 

71 So. 153, 138 La. 1049. 

(4) Where stockholders Intervened 
in an action for appointment of a 
receiver opposing the same, and ap¬ 
pealed from an order of appointment, 
a motion to have his bond increased 
is not acquiescence in appointment, 
so as to warrant dismissal of appeal. 
Likewise, where stockholders inter¬ 
vened in an action for appointment 
of a receiver, and appealed from the 

[ order therefor, their attempt to se¬ 
cure his removal for engaging In a 
new business on account of corpora¬ 
tion and purchasing expensive equip¬ 
ment, notwithstanding their suspen¬ 
sive appeal, and in violation of Act 
(1898) No. 169, is not acquiescence 
in his appointment so as to warrant 
dismissal of appeal. 

La—Motor Sales & Service Co. v. 

J. D. Kerr Gravel Co., 104 So. 61, 

1G8 La. 327. 

(5) Pact that the lessor, pending 
his appeal from the Judgment in the 
lessee’s suit to annul the lease, relet 
the premises, and in a separate suit 
recovered Judgment for rent admit¬ 
ted to be due, is not such an ac¬ 
quiescence in the Judgment annul¬ 
ling the lease as to authorize dis¬ 
missal of the appeal. 

L,a—Henry Rose Mercantile & Mfg. 

Co. V. Smith, 71 So. 487, 139 La. 

217. 

(6) Appeal by former wife from 
Judgment modifying divorce decree 
would not be dismissed, on ground 
that former wife accepted benefits of 
an adverse Judgment, where the 
benefits were accepted under the de¬ 
cree and not under Judgment modi¬ 
fying the decree. 

Okl—Phillips V. Phillips. 126 P.2d 

264, 190 Okl. 617. 

Proof rsquired 

(1) A bill of exceptions complain¬ 
ing of error by court in making an 
award, its Judgment will not be dis¬ 
missed when alleged acceptance of 
award is not shown by the record, 
verified by oath or statement of 
counsel other than signature to mo¬ 
tion, no rule nisi is prayed, and it 
does not appear that the parties 
have settled the controversy or that 
the Judgment has been satisfied. | 
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Ga—Brannon v. Price, 116 S.E. 151, 
29 Ga.App. 333. 

(2) The waiver of right to appeal 
by acceptance of benefits under the 
Judgment can be presented on mo¬ 
tion to dismiss by affidavits showing 
the payment, although the Judgment 
was not satisfied of record. 

Minn.—Mastin v. May. 168 N.W. 766, 
130 Minn. 281. 

Bemaad 

An appellate court being without 
authority originally to pass on ques¬ 
tions of fact asserted to constitute 
acquiescence in the Judgment ap¬ 
pealed from, an appeal will not be 
dismissed without remand on ground 
that appellant acquiesced in Judg¬ 
ment by procuring issuance of writ 
of fieri facias, returned fully satis¬ 
fied. 

La—Cory v. Askew, 120 So. 779, 11 
La.App. 110, reheard 123 So. 436, 
j 11 La.App. 646, reversed on other 
I grounds 126 So. 466, 169 La. 479, 
followed in Glover v. Washington 
Touree Hotel Co., 126 So. 466, 12 
La.App. 110. 

Diider a statute allowing appeal 
from Judgment whioli has been en- 
foroedy in a servant’s action for in¬ 
juries, where he recovered Judgment, 
his appeal from such Judgment 
would not be dismissed because de¬ 
fendant paid it and plaintiff's at¬ 
torneys Indorsed a memorandum of 
the fact on the margin of the record. 
Ky—Hendrickson v. New Hughes 
Jellico Coal Co., 189 S.W. 704, 172 
Ky. 668. 

7. Ala.—Elmore v. Cunninghame, 93 
So. 814, 208 Ala. 16 
Ark.—Gate City Building & Loan 
Ass’n V Frisby, 6 S.W 2d 637, 177 
Ark 252, followed in Gate City 
Building & Loan Ass'n v. Brooks, 
6 SW2d 640, 177 Ark 1194. 

Cal — Corpus Juris Secundum cited 
in Di Grand! v. Di Grand!, Cal., 
227 P2d 841, 844, 102 C.A.2d 442. 
Iowa—Nickle v. Mann & Clute, 232 
N.W. 722, 211 Iowa 906. 

4 C.J. p 580 note 26. 

Where Judgment recognised de¬ 
fendant as owner of one-half of real 
estate involved and plaintiffs as 
owners of the other half, but plain¬ 
tiffs appealed for purpose of being 
declared sole owners of the land, 
the mere fact that during pendency 
of appeal plaintiffs acting Jointly 
with defendant granted a servitude 
over the property and accepted a 
portion of the value of timber cut 
therefrom did not evidence a volun¬ 
tary acquiescence in the Judgment In 
sense which would deprive them of 
right to maintain the appeal. 

La.—Sanderson v. Frost, 3 So.2d 626, 
198 La. 295. 
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made the basis of several causes of action, and who 
afterward coerces full satisfaction by writ of ex¬ 
ecution or authority of the court, cannot maintain 
an appeal.* 

§ 1355. Want of Jurisdiction 

An appeal or writ of error will be dlimleeed, on mo- 


6 CI.J.S. 

tlon, where the eppellete court hae no Jurledletfen thereof, 
eltice tfiy deelelon on the merits would be e nullity. 

Inasmuch as lack of jurisdiction in the appellate 
court renders any decision which it might make 
on the merits a nullity,*-*® if such lack of jurisdic¬ 
tion is patent, or can be readily ascertained by an 
examination of the record, it warrants the dismiss¬ 
al, on motion, of the appeal or writ of error.* Thus 


8 . Ky.—Paine v. Wooley, 80 Ky. 
568, 4 Ky.L. 489. 

Mo.—^Waddingham v. Waddlngham, 
27 Mo.App. 696. 

4 C.J. p 680 note 27. 

8.50 Mo.—Reichardt Motor Co. v. 
Standard Accident Ine. Co., 179 S. 
W.2d 112, 237 Mo.App. 902. 

9. Ala.—Salvadore v. Howard. 26 
So.2d 412, 247 Ala. 633—Oorpne 
Juris Seenndnan olted iu Madison 

V. Nunnelee, 20 So.2d 589, 690, 246 
Ala. 826—Yauger v. Taylor, 118 So 
271. 218 Ala. 236—Nelson v. Corne¬ 
lius, 96 So. 170, 208 Ala. 688. 

Stephenson & Bernard Realty 
Co. V. Sheehan, 144 So. 370. 25 Ala. 
App. 269—Osborn v. Robertson 
Tire & Auto Co., 78 So. 229, 16 
Ala.App. 358. 

Ari*.—In re Rich, 188 P. 876. 21 
Ariz. 894. 

Cal.—^Application of Dutton, 6 P.2d 
668, 119 C.A. 447—^Pacific Gas Ra¬ 
diator Co. V. Superior Court in and 
for Los Angeles County, 232 P. 
995, 70 C.A. 200. 

Conn.—Heard v. Heard, 166 A. 67, 
116 Conn. 632. 

Fla,—Provident Sav. Bank & Trust 
Co. V. Devito, 126 So. 236, 98 Fla. 
1076. 

Ga.—Whitehead v. Hogan Bros. 
Lumber Co., 66 S.E.2d 371, 206 Ga. 
890—Hudgins Contracting Co. v. 

W. J. Redmond Co.. 166 S.E. 866. 
176 Ga. 90—Coleman v. Hodges, 
142 S.E. 876, 166 Ga. 288. 

Westbrook v. James, 79 S.E.2d 
19, 89 Ga.App. 234. 

Ill.—Reynolds v. Wangelin, 40 N.B. 

2d 900, 814 I11.APP. 12. 

Ind.—Pisarski v. Glowlszyn, 41 N.B. 
2d 858, 220 Ind. 128, transferred, 
see 47 N.E.2d 831, 113 Ind.App. 
368—Voss V. Balz, 179 N.E. 662, 
203 Ind. 221. 

Wilt v. First Nat. Bank, 114 N.E. 
91, 64 Ind.App. 649. 

Kan.—Polzin v. National Co-op. Re- 
Anery Ass’n, 298 P.2d 333, 179 Kan 
670, rehearing denied 302 P.2d 
1003, 180 Kan. 178—In re Hilliard’s 
Estate, 228 P.2d 636, 170 Kan. 617. 
Ky.—Hays v. Greasy Brush Coal Co., 
166 S.W.2d 176, 291 Ky. 618. 

L»a.—^Ducre v. Milner, App., 141 So 
617, rehearing denied 142 So. 618. 
set aside on other grounds 144 So. 
610, 176 La. 897, conformed to. 
App., 146 So. 784. 


Md.—Berlinsky v. Eisenberg, 69 A. 

2d 827. 190 Md. 636. 

Mass—Henry L. Sawyer Co. v. Bo- 
yajian, 21 N.B.2d 536, 303 Masa 
311. 

Mo—Relchart Motor Co. v. Standard 
Accident Ins. Co., 179 S.W.2d 112. 
237 Mo App. 902. 

N J.—Bornemann v. LiQUori, 37 A.2d 
88, 131 N.J.Law 434. 

Kuestner v. Boscarell, 136 A. | 
606, 5 N.J.Misc. 803. I 

N.Y —Harding v. La Guardla, 107 
NY.S.2d 462, 279 App Dlv. 606. 

N C.—Mason v. Moore County Board 
of Com’rs, 51 S.E.2d 6, 229 N.C. 
626. 

N.D.—In re Rusch's Estate, 241 N. 

W. 789, 62 N.D. 138. 

Ohio.—Holub V. State, 186 NB. 874, 
126 Ohio St. 616—^Zimmerman v 
Morris Plan Bank of Cleveland, 
Ohio, 160 N.E. 920, 113 Ohio St. 
703. 

Bradley v. Herron, 20 Ohio Cir. 
Ct.,N.S., 282. 

Okl.—Long v. McMahan, 241 P.2d 
185, 205 Okl. 696. 

Or.—Haas v. Scott, 289 P. 202. 115 
Or. 680—^Moss v. Woodcock, 220 P. 
1017, 109 Or. 697. 

S.C.—Stuart v. Liberty Life Ins. Co., 
116 S.E 638, 122 S.C. 367. 

Tex—Republic Ins. Co. v. Highland 
Park Independent School Dist., 125 
S.W.2d 270, 133 Tex 646—Sharp 
V. Womack, 126 S.W.2d 270, 132 
Tex. 607—^Wood v. Bankers Life 
& Loan Ass’n of Dallas, 125 S.W.2d 
262, 132 Tex. 506—Gulf, C. & S. F. 
Ry. Co. V. Hamilton, 89 S.W.2d 
208, 128 Tex. 642—^Bain Peanut Co. 
of Texas v. Pinson & Guyger, 34 
S.W.2d 1090, 119 Tex. 672. 

Kansas City, M. & O. R. Co. v. 
Torres, Com.App., 67 S.W.2d 1099 
—City of Abilene v. McMahan, 
Com.App., 292 S.W. 626. 

Common Carrier Motor Freight 
Ass’n V. Railroad Commission, Civ. 
App., 168 S.W.2d 828—Huff v. Pat¬ 
rick, Civ.App., 114 S.W.2d 698— 
Jones V. Bass, Civ.App., 33 S.W. 
2d 199, affirmed, Com.App., 49 S.W. 
2d 723—Coon v. J. M. Sampler & 
Son, Civ.App., 296 S.W. 978—^Doan 
V. Star Hardware & Furniture Co., 
Civ.App., 296 S.W. 639—Allnutt v. 
Compton, Civ.App., 294 S.W. 244— 
Berry v. American Rio Grande 
Land & Irrigation Co., Civ.App., 
233 S.W. 781. 

4 C.J. p 680 note 28 
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Duty of appellate court to inquire 
into its jurisdiction see supra { 
46. 

Dismissal for lack of jurisdiction of 
Inferior court see supra 9 41. 

Appeal from the judgment alone 

will not be dismissed because no ap¬ 
peal was taken from the order deny¬ 
ing a new trial. 

Ariz.—Landers v. Joerger, 140 P. 
209, 16 Ariz. 480. 

Appeal from judgment of dismissal 

The court being without Jurisdic¬ 
tion to render a second and subse¬ 
quent judgment of dismissal, after 
having previously entered a final 
judgment of dismissal, an appeal 
therefrom will be dismissed. 

Idaho.—Horne v. Beaton, 269 P. 89, 
46 Idaho 641. 

Defective entry of appeal 

Where a filed entry of appeal is 
sufficient to give the appellate court 
jurisdiction of the cause, but does 
not properly designate all necessary 
parties, the appeal will be dismissed, 
unless the missing parties subject 
themselves to jurisdiction. 

Fla.—Provident Sav. Bank & Trust 
Co. V. Devito, 126 So. 236, 98 Fla. 
1076. 

Defendant’s demand in reoonveu- 

tion must be dismissed, where plain¬ 
tiff’s demand was dismissed for lack 
of jurisdiction. 

La.—Ducharme v. Smith, 119 So. 
268, 9 La.App. 264. 

Jurisdiction held not wanting 

Defendant’s devolutive appeal, 
lodged in a court of appeal, con¬ 
tinued to exist for purposes of plain¬ 
tiff’s motion to dismiss the inter¬ 
vener’s appeal, until plaintiff caused 
dismissal of defendant’s appeal for 
valid reasons assigned. 

La.—^Hinckley v. Cauley, 186 So. 126, 
17 La.App. 388. 

Motion to diemise appeal is the 
appropriate remedy, where the court 
is without jurisdiction. 

Conn.—Murphy v. Elms Hotel, 133 
A. 106, 104 Conn. 861. 

Order overruling plea of privilege 

A motion to dismiss because a 
writ of error does not lie to an or¬ 
der overruling a plea of privilege 
will be overruled where the appeal is 
from the final judgment on merits. 
Tex,—Stone v. McCaskey Register 
Co., Civ.App., 21 S.W.2d 698. 
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an appeal will be dismissed where it is taken from i cree, or where a final judgment is lacking,as in 
a nonappealable judgment, order, decision, or de- ] 


10. Ala.—Rudolph V. Rudolph, 86 
So. 2d 902, 261 Ala. 817—Spurllngr 
V. Spurlina, 86 So.2d 602, 260 Ala. 
612—^Wood V. City of Birmingham, 
22 So.2d 831, 247 Ala. 16—Sumner 
V. Caldwell, 12 So.2d 391, 244 Ala. 
149_Cooke v. Little, 194 So. 853, 
239 Ala. 819—Money v. Galloway, 
181 So. 262, 236 Ala. 66—Webb v. 
French, 144 So. 818, 225 Ala. 617— 
Cooper V. Cooper, 113 So. 239, 216 
Ala. 866—Hart v. Greet, 134 So. 
668, 228 Ala. 34. 

Ark.—^Flanagan v. Drainage Diet. 
No. 17, 2 S.W.2d 70, 176 Ark. 31. 

Cal.—^Little v. Mountain View 
Dairies, 217 P.2d 416. 36 C.2d 232 
—Rannard v Lockheed Aircraft 
Corp., 167 P.2d 1, 26 C.2d 149—In 
re Morgan’s Estate. 266 P. 241. 203 
C. 669—Gray v. Cotton, 162 P. 
1019. 174 C. 256. 

Collins V. City & County of San 
Francisco, 247 P.2d 362, 112 C.A. 
2d 719—Blair v. Williams, 240 P. 
2d 1043, 109 C.A.2d 616—Weesner 
V. Leased Transp., 213 P.2d 26, 96 
C.A 2d 414—Craig of Cal. v Green, 
202 P.2d 104, 89 C A 2d 829—Brock 
V. Southern Pac Co., 196 P.2d 66, 
86 C A 2d 182—Scrpa v. Davidson, 
126 P.2d 603, 61 C A 2d 619—Sup¬ 
ple V. Luckenbach, 114 P.2d 734, 
46 C.A 2d 734—Eustace v Lynch, 
111 P.2d 372, 43 C A 2d 486—Parl- 
glan V. Citizens Nat Trust & Sav¬ 
ings Bank of Los Angeles, 110 P. 
2d 117, 42 C.A 2d 773—Martin v. 
Fox West Coast Theatres Corp., 
108 P.2d 29, 41 CA.2d 926—Nation¬ 
al Automobile Ins Co. v. C'unnlng- 
ham, 107 P.2d 643, 41 C.A.2d 828— 
Doran v. Sherman, 64 P.2d 442, 18 
C.A.2d 479—Johnson v. City of 
Glendale. 65 P 2d 680, 12 C.A.2d 
389—Lautrup v. Los Angeles Lime 
Co., 32 P.2d 647, 138 C A. 461— 
Lindberg v. Linder. 23 P 2d 842. 
133 C.A. 213—Percy v. Allen, 6 P, 
2d 88. 119 C.A. 106—Adams v. 
Christopher, 296 P. 85, 112 C.A. 
37—Jedlicka v. Atwell Land Co., 
269 P. 665, 93 C.A. 455, rehearing 
denied 270 P. 232, 93 C A. 465— 
Grant v. Main Oil Co. of Califor¬ 
nia, 266 P. 554, 90 C.A 622—Miles 
V. Rosenthal, 266 P. 320, 90 C.A. 
890—Pltlno-Capasso Fruit Co. v. 
Hillside Packing Co , 266 P. 869, 90 
C.A. 191—Fackrell v. McDonald, 
262 P. 431, 87 C.A. 418—Merkle v. 
Merkle, 268 P. 969, 86 C.A. 87— 
Startzman v. Los Banos Cotton 
Gins, 266 P. 220, 82 C.A. 624, fol¬ 
lowed in Drreca v. Los Banos Cot¬ 
ton Gins, 274 P. 1041, 96 C.A. 783 
—^Fotherlngham v. Moore, 241 P. 
280, 74 C.A. 662—Hughes v. De 
Mund, 238 P. 93, 70 C.A. 265—Mc- 
Manaman V. Vickery, 183 P. 229, 42 
C.A. 68. 

I 


Colo.—Burks v. Maudlin, 124 P.2d 
601, 109 Colo. 281—Kahnt v. Cald¬ 
well, 270 P. 662, 84 Colo. 374. 

Conn.—^Application of Title & Guar¬ 
anty Co. of Bridgeport to Change 
Name to Bankers* Security Trust 
Co., 145 A. 151, 109 Conn. 46—* 
Banca Commerciale Italian Trust 
Co. V. Westchester Artistic Works, 
142 A. 838, 108 Conn. 804. 

Fla.—Bagdad Land & Lumber Co. 
V. Boyette. 138 So. 382, 104 Fla. 
696. 

Ga.—Adams v. City of Macon, 48 S. 
E 2d 829, 204 Ga. 1—Robinson v. 
Georgia Power Co., 17 S.E 2d 56, 
193 Ga. 61—Mauldin v. Kendrick, 
16 S.E 2d 666. 192 Ga. 741—Ryles 
V. Moore, IS S.E.2d 672, 191 Ga. 
661—Rivers v. Key, 7 S.B.2d 732, 
189 Ga. 832—Loveless v. McCol¬ 
lum. 6 SB 2d 682, 189 Ga. 219, an¬ 
swers to certified questions con¬ 
formed to 6 S.E 2d 921, 61 Ga.App. 
167—Jones v. Graham, 1 S E 2d 
636, 187 Ga 622—Callaway, for 

Use of Jackson, v. Jackson, 174 
S.E. 241, 178 Ga. 767—Wofford Oil 
Co of Georgia v. City of Nash¬ 
ville. 170 S.E. 369, 177 Ga. 460— 
Board of Education of Miller Coun¬ 
ty V. Sheffield. 169 S.E. 302, 177 Ga 
100—West V Standard Accident 
Ins. Co.. 166 S.E. 761, 176 Ga. 916 
—Morris v. General Motors Ac¬ 
ceptance Corporation, 166 S.E. 103, 
176 Ga 436—Carolina Portland Ce¬ 
ment Co V. Jones, 134 S E. 300, 162 
Ga. 691—Touchton v. Henderson, 
124 S.E 529, 168 Ga. 819. 

H. W. Brown Transp. Co. v. 
Edgeworth, 84 S.E 2d 103, 90 Ga. 
App. 728—C. I. T. Corp. v. Smith, 
23 S.E.2d 603, 68 GaApp. 656— 
Brogdon v. Davis, 143 S.E. 449, 38 
Ga App. 210—Seaboard Air Line 
Ry Co. V, Sarman, 136 S.E. 920, 36 
GaApp 448. 

Idaho.—Witty v. Wells, 226 P. 1020, 
39 Idaho 20. 

Ill.—Almon V. American Carloading 
Corp., 44 N.E.2d 692, 380 Ill. 524. 

In re Shellaberger’s Estate, 72 
N,E.2d 220, 331 lU.App. 1—Mid 
City Wholesale Grocers v, Bischoff, 
64 N.E2d 234, 327 Ill.App. 268— 
Woodlawn Union Baptist Church 
V. Martin, 81 N.B.2d 619, 308 Ill. 
App. 329—^Moroni v. Albers, 23 N. 
E 2d 943, 301 Ill.App. 633—Le Men- 
ager v. Northwestern Barb Wire 
Co., 16 N.E2d 824, 296 Ill.App. 568 
—Smictanka v. Mlkalauskas, 13 N. 
E.2d 865, 294 Ill.App. 606—Llpov- 
sek V. Supreme Lodge of Slovene 
Nat. Benefit Soc., 3 N.E.2d 158, 284 
111 App. 666—Stromberg v. People's 
Life Ins. Co., 258 Ill.App. 183. 

Ind.—State v. Thompson, 186 N.E. 
117, 204 Ind. 660. 

Cochran v. Sloan, 192 N.E. 772, 
99 Ind.App. 408—Bowen v. Koko¬ 
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mo Omnibus Oo., 166 N.E. 212, 86 
Ind.App. 614. 

Kan.—^Dye v. Wolfenkoehler, 72 P.2d 
995. 

Ky.—Campbell v. Daugherty. 82 S.W. 
2d 460, 259 Ky. 372—Fields v. 
Combs, 18 SW.2d 965, 230 Ky. 97 
—Niagara Fire Ins. Co. v. Skaggs, 
287 S.W. 971, 216 Ky. 640. 

La.—Spiers v. Davidson, 83 So.2d 
653. 228 La. 632. 

Leday v. Lake Charles Pipe & 
Supply Co, App., 182 So. 148, ap¬ 
peal reinstated 185 So 666—Isom 
v. Stevens, App., 148 So. 270. 

Me.—Andreau v, Wellman, 60 A.2d 
193, 142 Me. 271—Katz v. New 
England Fuel Oil Co., 197 A. 401, 

135 Me. 879. 

Md.—State v. Title Guarantee ft 
Trust Co., 177 A. 617, 168 Md. 876. 
Mass.—Carilli v. Hersey, 20 N.E.2d 
492, SOS Mass. 82—Hammond v. 
Boston Terminal Co., 4 N.E.2d 328, 
296 Mass. 666. 

Minn.—Voller v. Schmitz, 62 N.W.2d 
289, 236 Minn. 166—Application of 
Mitchell, 13 N.W.2d 20, 216 Minn. 
368. 

Mo—Deeds v. Foster, 235 S.W.2d 262 
—Rippeto V. Thompson, 216 S.W. 
2d 605, 368 Mo. 721—Hanover Fire 
Ins. Co. v. Commercial Standard 
Ins Co., 216 S.W.2d 444—Webster 
V. Sterling Finance Co., 165 S.W.2d 
688 . 

Graham v. Bottorff, App., 240 
S W.2d 191—Mosely by Cobb v. 
McFlelds, App., 236 S.W.2d 399— 
Seamon v. Abbott, App., 203 S.W. 
2d 139—^Weller v. Hayes Truck 
Lines, App, 192 S.W.2d 677, appeal 
transferred, see, 197 S.W.2d 657, 
355 Mo. 696—Hays v Dow, App., 
166 S.W.2d 309, 237 Mo.App. 1— 
Barnes Hospital v. Qulnlivan, App., 

136 S.W.2d 832—In re Gillls’ Es¬ 
tate, App., 88 S.W.2d 973. 

Mont —^Helena Adjustment Co. v. 
Predivich, 87 P.2d 651, 98 Mont. 
162—Kline v. Murray, 267 P. 465, 
79 Mont. 630. 

Nev.—^Perry v. Edmonds, 84 P.2d 
711, 60 Nev. 60. 

N.J.—City of Newark v. Division of 
Tax Department of Treasury, 80 
A.2d 202, 7 N J 8—Zaleski v. Lo¬ 
cal 401 of United Elec. Radio ft 
Mach. Workers of America, 77 A. 
2d 798, 6 N.J. 109. 

Kemble v. Wiley Methodist Epis¬ 
copal Church, 78 A.2d 832, 12 N. 
J Super. 42—Behrman v. Egan, 76 
A.2d 627, 9 N.J.Super. 171. 

Kople V. Zalon, 6 A.2d 760, 122 
NJ.Law 422—Gottfried v. Gott¬ 
fried, 148 A. 719, 106 N.J.Law 115 
—Salmons v. Rugyeri, 187 A. 668, 
103 N.J.Law 596. 
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the case of an order denying or overruling a mo- | tion for new trial,or an order or ruling on a 


Maslonis v. Homel, 138 A. 892, 
101 N.J.Bq. 780. 

N.T.—In re Dunn, 99 N.Y.S.2d 1, 277 
App.DIv. 826, affirmed 94 N.B.2d 
264, 301 NY. 669—Genadeen Cater¬ 
ers V. Hotel Genadeen. 98 N.Y.S.2d 
289, 277 App Dlv. 892—^Myer v. 

Myer, 69 N.Y.S.2d 691, 271 App. 
Div. 1004, appeal denied 70 N.Y.S. 
2d 137, 272 App.DIv. 767—In re 
Wallabout Market In Borough of 
Brooklyn, City of New York, 30 N. 
Y.S.2d 666, 263 App Div. 720, ap¬ 
peal denied 32 N.Y.S.2d 142, 263 
App.DIv. 842—Chance v. Guaranty 
Trust Co. of New York, 21 N Y S. 
2d 356, 260 App.Div. 216—Higgins 
V. General Electric Co., 17 N.Y.S. 
2d 696, 258 App Div. 606. 

NC.—Gill V. Smith. 62 S E 2d 646, 
233 N.C. 86—Perkins v. Sykes. 67 

5 E.2d 646, 231 N.C. 488—Veasey v. 
City of Durham, 67 S.E 2d 377, 231 
N.C. 357, rehearing denied 69 S.E. 
2d 429, 232 N.C. 744—Hawley v. 
Powell. 24 SE2d 623. 222 N.C. 
713—Town of Wadesboro v. Coxe, 

6 SE.2d 716, 216 N.C. 645. 

Ohio.—Mowen v. De Dario, 74 N.E. 
2d 210, 79 Ohio App. 441—Varvaro 

V. Bonacci, App., 38 N E 2d 87— 
State ex rel. Crotty v. Zangerle, 
App. 30 N.E 2d 1022, appeal dis¬ 
missed 24 N.E.2d 1018, 136 Ohio 
St 266. 

Okl—City of Ada v. Parks, 80 P.2d 
634, 183 Okl 141—Missouri-Pacinc 
Ry. Co. V. Knight, 238 P. 192, 111 
Okl. 21. 

Or.—^Anderson v. Harju, 233 P. 848. 
113 Or 652 

R I.—Scotland v. Scotland, 26 A.2d 
656, 67 RI. 489 

SC—Keels v. Powell. 60 SE.2d 704, 
213 S.C. 670. 

Tex—L i. H Lacy Co. v. Flowers, Civ. 
App., 169 S.W 2d 790, error dis¬ 
missed—Askew V. Rountree, Civ. 
App., Ill SW.2d 1133—Texas Em¬ 
ployers’ Ins. Ass’n v. Shelton, Civ. 
App., 74 SW.2d 280—Walker v. 
Taylor, Civ App., 56 S.W.2d 261— 
Moore v. Perrier, Civ.App., 39 S.W. 
2d 120—Railroad Commission of 
Texas v. Texas Steel Co., Civ.App., 
27 S.W.2d 861—Bailey v. Shaw, Civ. 
App., 26 S.W.2d 669—White v. 
Spellman, Civ App., 298 S.W. 312— 
C. C. Slaughter Co. v. Slaughter, 
Civ.App., 284 S.W. 360. 

Wash.—Fogelquist v. Meyer, 268 P. 
794, 142 Wash. 478. 

W.Va.—Isgan v. Jenkins, 59 S.E.2d 
689, 134 W.Va. 400. 

Wis.—Northland Greyhound Lines v. 
Bllnco, 74 N.W.2d 796, 272 Wls. 29 
—Willing V. Porter, 68 N.W.2d 
729, 266 Wls. 428—Pox River Pa¬ 
per Co V. International Brother¬ 
hood of Papermakers, Local Un¬ 
ion No. 16, 7 N.W.2d 413, 242 Wls. 
118—Pronhaefer v. Richter, 296 N. 

W. 688, 237 Wis. 282—In rs Maur¬ 


er’s Estate, 291 N.W. 764, 284 Wls. 
601—Baker v. Onsrud, 278 N.W. 
870, 227 Wls. 450—McKey v. Ege- 
land, 269 N.W. 246, 222 Wls. 490— 
Petition of Delpo Corporation for 
Appointment of Com’rs in Condem¬ 
nation, 264 NW. 663, 216 Wls. 329 
—Riedel v. Preston, 246 N.W. 669, 
211 Wls. 149—Jones v. Mehlberg. 
246 N.W. 660, 210 Wls. 6—City of 
Appleton V Greenspon, 232 N.W. 
698, 202 Wls. 322. 

4 C.J. p 671 note 4. 

Ooaseat of parties 

(1) Consent of appellee that an 
appeal is to be taken from an inter¬ 
locutory judgment is a Jurisdiction¬ 
al fact and, where such fact did not 
appear, the appeal must be dismiss¬ 
ed. 

Ala.—Hicks V. Peterson, 180 So. 133, 
28 Ala.App. 170. 

(2) Jurisdiction as affected by con¬ 
sent of parties in general see supra 
9 43. 

Blsonsslon. in brief 

That appellant in Its brief discuss¬ 
ed a ruling of court on a nonappel- 
able Older did not Justify dismissal 
of an appeal properly taken from 
the appealable order. 

Mont.—Helena Adjustment Co. v. 
Predlvich, 37 P.2d 661, 98 Mont. 
162. 

Motion to erase is the proper and 
exclusive remedy for reaching an 
appeal taken when no final Judgment 
has been rendered and a plea to the 
Jurisdiction in such case will be 
stricken. 

Conn.—Curry v. Civil Service Com¬ 
mission of City of Bridgeport, 6 A. 
2d 846, 126 Conn. 344—Wardell v. 
Town of Killlngly, 116 A. 639, 96 
Conn. 718. 

Void Judgment 

(1) Void judgment will not sup¬ 
port an appeal, and an appeal from 
such Judgment will be dismissed. 

Ala—Jones v. City of Opelika, 4 So. 

2d 607, 30 Ala App. 274, reversed 
on other grounds 4 So.2d 609, 242 
Ala. 24, followed in 4 So.2d 613, 
second case, 242 Ala. 28, and 4 So. 
2d 614, 242 Ala. 29. 

(2) Where a void judgment is ap¬ 
pealable, the appeal from such a 
Judgment will not be dismissed, but 
Judgment will be reversed. 

Ark.—Taylor v. Bay St. Francis 
Drainage Dist., 284 S.W. 770, 171 
Ark. 286. 

(3) Purported declaratory judg¬ 
ment which was void because other 
remedies were available to the plain¬ 
tiff would not support an appeal and 
attempted appeal therefrom was dis¬ 
missed. 

Ala.—State v. Inman, 191 So. 224, 
288 Ala. 666. 


Dismissal refused 

(1) In general. 

Tex.—Simpson v. Charity Benev. 
Ass’n, 162 S.W.2d 1093, 137 Tex. 
216, 

Fitzgerald v. Lane, Civ.App., 161 
S.W.2d 623. 

(2) Dismissal of an appeal from a 
refusal of a preliminary injunction 
on the ground that such an order 
is not appealable may be denied 
where injunctive relief is all that is 
sought and the order in effect deter¬ 
mined the suit. 

Or.—Blrkemeler v. Town of Milwau- 
kle, 147 P 645, 76 Or. 148. 

(3) Although appeal from action 
of trial court in declining to pass on 
motion to modify decree while cause 
was pending on appeal in supreme 
court was not from an appealable or¬ 
der, appeal was allowed in view of 
extraordinary circumstances and mo¬ 
tion treated as a motion to advance 
and for an immediate mandate. 

Ark.—Darnell v. Smith, 202 S.W.2d 
362, 211 Ark. 738. 

(4) Where court granted Judgment 
on pleading and unsuccessful liti¬ 
gant appealed, and thereafter formal 
Judgment was entered, appeal, al¬ 
though taken from nonappealable or¬ 
der, would be treated as having been 
taken from the subsequently entered 
Judgment. 

Cal.—Campbell v. Jewish Committee 
for Personal Service, 271 P.2d 185, 
126 C.A 2d 771. 

(6) Fact that court of appeals, on 
appeal from appellate division's or¬ 
der reducing certain damage awards 
in city’s condemnation proceeding, 
cannot further reduce them, where 
appellate division affirmed special 
term’s finding of value, supported 
by substantial evidence, furnishes no 
basis or ground for dismissing ap¬ 
peal from such order on landown¬ 
ers’ motions. 

N Y.—In re Site for Sound View 
Houses, City of New York, 120 N. 
E.2d 868, 307 N.Y. 687. 

10.6 Cal.—McClure on behalf of Ca- 
ruthers v. Donovan, 206 P 2d 17, 33 
C.2d 717—Woodbine v. Van Horn, 
173 P2d 17, 29 C.2d 95—Pipoly v. 
Benson, 125 P.2d 482, 20 C.2d 366, 
147 A L R. 615—Hicks v. Ocean 
Shore R R., 117 P.2d 860, 18 C.2d 
773—Punk v. Campbell, 100 P.2d 
762, 16 C.2d 260. 

Allen V. Gardner, 272 P.2d 99, 
126 C.A.2d 336—Finn v. Wltherbee, 
271 P.2d 606, 126 C.A.2d 46, 45 A. 
L.R.2d 1216—Cramer v. Cerclat 
French Laundry and Dry Cleaners, 
267 P.2d 391, 123 C.A.3d 764— 
Bates v. Newman, 264 P.2d 197, 121 
C.A.2d 800—Shiya v. Reviea, 364 P. 
2d 190, 122 C.A.2d 166—Peterson 
I v. Millman, 238 P.2d 117, 108 aA2d 
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demurrer but, notwithstanding the fact that in¬ 
terlocutory orders are generally not appealable, ap¬ 
peals based thereon may be considered on the mer¬ 
its where matters of public importance are con¬ 
cerned. appeal is also subject to dismissal 
where it was taken from a nonexistent order,i^ 
where it was improvidently awarded,or where it 
was taken without authority's of law,14 or without 
permission, where this is required.!® 

An appeal may not be dismissed for want of juris- 
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diction on the ground that the act of the court be¬ 
low was the exercise of a discretion not subject to 
review, because the question whether or not it was 
such is one which the defeated party has a right 
to have determined by the appellate court.!® Fail¬ 
ure to get the case into the appellate court at the 
term specified in the notice is not ground for dis¬ 
missal;!*^ and the fact that an action triable de 
novo is appealed on errors alone is not ground for 
dismissal of the appeal.!® 


41—O’Brien v. Gateway Stables, 
231 P.2d 524, 104 C.A 2d 317— 

Downey Plumbing: Co. v. Secrest 
Const., 227 P.2d 31, 102 C.A.2d 166 
—^Weingetz v. Cheverton, 226 P.2d 
742, 102 C.A 2d 67—People by and 
through Dept, of Public Works v 
McCullough, 223 P.2d 37, 100 C.A. 
2d 101—Stone v. Yellow Cab Co., 
App, 221 P 2d 131, hearing dis¬ 
missed—O’Connor v. City and 
County of San Francisco, 207 P.2d 
638. 92 CA2d C26—Slevert v. Sl- 
monds. 200 P 2d 95, 89 C.A 2d 34— 
In re Emden’s Estate, 196 P.2d 627, 
87 C.A.2d 116—Aaker v. Smith, 196 
P 2d 160, 87 C.A.2d 36—Pearson v. 
Hill, 196 P 2d 45. 86 C.A 2d 664— 
Deoble v. Stearns, 186 P.2d 173, 82 
C.A.2d 296—Swan v. Riverbank 
Canning Co. 184 P.2d 686, 81 C A 
2d 656—Dre.ssel v. Parr Cement 
Co., 181 P2d 962, 80 C A 2d 636— 
City of San Diego v Walton, 181 
P.2d 424. 80 CA.2d 206—Bishop V. 
Rainboldt. 180 P.2d 416, 79 C.A 2d 
668—Simon v City and County of 
San Francisco, 180 P 2d 393, 79 C. 
A 2d 690—Polllnd v. Polich, 177 P. 
2d 63, 78 CA.2d 87—Young v. Ev¬ 
ans. 144 P2d 661, 62 C A 2d 365— 
People V. Grant, 127 P.2d 19, 62 C. 
A 2d 794—Coca Cola Bottling Co. v 
Feliciano, 114 P.2d 604, 46 C.A 2d 
680—Title Insurance & Trust Co 
V. Graham, 112 P.2d 935, 44 C.A.2d 
660—El Jltsuda v. Hlrt, 111 P,2d 
360, 43 CA2d 681—Ollvero v. Ro- 
sano, 109 P 2d 976, 42 C.A.2d 740 
—Tide Water Associated Oil Co. v. 
Curtin. 107 P.2d 946, 41 C.A.2d 884 
—Scott V. Landis, 102 P.2d 820, 39 
C.A.2d 163—In re Klepsch’s Es¬ 
tate, 97 P.2d 987, 86 C.A 2d 483— 
Wallace v. La Vine, 97 P.2d 879, 36 
C.A.2d 460—In re Mandansky’s Es¬ 
tate. 86 P.2d 676. 29 C.A 2d 685— 
Sala V. Security Title Insurance & 
Guarantee Co., 81 P 2d 678, 27 C.A. 
2d 683—Pierce v. Riverside Mort¬ 
gage Securities Co., 77 P 2d 226, 25 
C.A.2d 248—Mayfield v. Fidelity & 
Casualty Co. of New York, 61 P.2d 
83, 16 C.A.2d 611—Medberry v. Ol- 
covich, 69 P.2d 561, 15 C.A.2d 263, 
hearing denied 60 P.2d 281. 15 C.A. 
2d 263. 

Grant v. Segawa, 112 P.2d 784, 44 
C.A.2d Supp. 945. 


Ga.—Griffin v. Smith, 28 S E.2d 261, 
197 Ga. 123—Henson v. Merritt, 17 
S.E 2d 646. 193 Ga. 108. 

Ill.—Anderson v. Samuelson, 92 N.E. 

2d 343. 340 Ill.App. 628. 

Mo.—Weller v. Hayes Truck Lines, 
App.. 192 S.W.2d 677, appeal trans¬ 
ferred. see, 197 S.W.2d 667, 366 
Mo. 695. 

Ohio—Mowen v. De Dario, 74 N.E 2d 
210, 79 Ohio App 441—Beach v. 
Rowekamp. 68 N.E 2d 238, 74 Ohio 
App 251. 

Pa —Pennsylvania Power & Light 
Co. V Borough of Shenandoah, 66 
A 2d 290, 362 Pa. 43. 

10.10 Cal —Hardy v. San Fernando 
Valley Chamber of Commerce, 222 
P2d 314, 99 CA.2d 672—Photo¬ 

chart V. Del Riccio, 210 P.2d 647, 
94 C.A 2d 315—^Welss v. Garofalo, 
201 P.2d 845, 89 C.A 2d 811—John¬ 
son V, City of Glendale, 66 P.2d 
680, 12 C.A.2d 389. 

Ga,—Richland Box Co. v Harbuck, 
67 SE.2d 666, 206 Ga. 665—Bagley 
V. Bagley, 20 S E 2d 760, 194 Ga. 
154—Henson v. Merritt, 17 S E 2d 
646, 193 Ga 108. 

Cuttino V. Mlmms, 76 S E 2d 212, 
87 GaApp 643—R S Evans, At¬ 
lanta, Inc. V Dykes, 63 S E 2d 194, 
79 Ga.App. 130—City of Summer¬ 
ville V. Georgia Power Co., 41 S.E 
2d 911, 76 GaApp 91—A vary v. 
A vary, 16 S E 2d 601, 66 Ga.App. 
829. 

N.J.—Schlossbcrg v. Jersey City 
Sewerage Authority, 104 A.2d 662, 
16 N.J. 360—Sunbeam Corp. v. 
Windsor-Fifth Ave., 102 A.2d 32, 14 
N.J. 236—City of Newark v. Divi¬ 
sion of Tax Appeals, Dept, of 
Treasury, 80 A.2d 202, 7 N.J. 8. 

10.15 Motion to dismiss overruled 

Tenn.—Bell v. Smith, 202 S.W.2d 664, 
185 Tenn. 11. 

11. N.Y.—Feldman v. Steckler, 263 
N.Y.S. 761. 

Motion to dismiss appeal from an 
order not made or entered when the 
appeal was noticed will be treated 
by the supreme court as a motion to 
strike the cause from the records. 
S.D.—Nepper v. Wordehoff, 173 N.W. 
644, 42 S.D. 170. 

12. W.Va.—State ex rel. Koontz v. 
Smith, 67 S.E.2d 632, 133 W.Va. 635 
—Baker v. Gaskins, 19 S.E.2d 92, 

431 


124 W.Va. 69—Harmon v. Spurlock, 
5 S.E.2d 797, 121 W.Va. 638— 

Moore v. Johnson, 24 W.Va. 649. 

13. Iowa.—Yockey v. Woodbury 
County, 106 N.W. 960, 130 Iowa 
412. 

S.D.—Dalbkermeyer v. Bcholtes, 61 
N.W. 261, 3 SD. 124. 

4 C.J. p 672 note 6. 

14. Ala.—^McGregor v. McGregor, 35 
So.2d 685, 260 Ala 662—Spurling 

V. Spurling, 35 So 2d 602, 260 Ala. 
612—Willingham v. Hood, 8 So. 
2d 181, 242 Ala. 686. 

W. T. Rawleigh Co. v. Cone, 196 
So. 137, 29 Ala.App 314, certiorari 
denied 196 So 138, 239 Ala 576. 
Iowa—Scott V. Manley, 36 N.W.2d 
474, 240 Iowa 722—Hubbard v. 

Marsh. 82 N W 2d 67, 239 Iowa 472 
—Ontjes V. McNlder, 276 N.W. 828, 
224 Iowa 116. 

Ky.—In re Hurst Home Ins. Co., 64 
S.W. 612. 23 Ky.L. 940. 

Mass—McDuftee v. Kelsey, 46 N.E 2d 
258, 812 Mass. 468—Gill v. Rich¬ 
mond Co-op. Ass’n, 34 N E 2d 509, 
309 Mass 73. 

Mo.—Holt V. McLaughlin, 210 S.W. 
2d 1006, 357 Mo 844. 

East Park Dist., etc.. Kansas 
City, V. Mansfield, 201 S.W.2d 434, 
240 Mo.App. 325. 

Snbstitatioa of Judges 

Where a district Judge voluntarily 
called in another Judge to act in his 
behalf in all matters with respect to 
a cause, which was heard and de¬ 
cided by the Judge so called in, the 
district Judge who called in the oth¬ 
er Judge was without power to allow 
an appeal from the Judgment, and 
an appeal so allowed would be dis¬ 
missed for want of Jurisdiction. 
N.M.—McCabe v. Whitehill, 186 P.2d 
614, 61 N.M. 424. 

16. Mich.—Nelson v. Smith, 241 N. 

W. 884, 268 Mich. 169. 

16. Conn.—In re O’Brien, 63 A, 777, 
79 Conn. 46. 

17. Iowa.—Hoff V. Shockley, 98 N. 
W. 673, 122 Iowa 720, 101 Am.S.R, 
289, 64 L.R.A. 638. 

18. Iowa.—Sherwood v. Sherwood 
44 Iowa 192. 

4 C.J. p 674 note 62. 
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III some jurisdictions, if the appeal is taken to the 
wrong court the cause may be transferred to the 
proper court instead of dismissing it,i® although the 
rule is otherwise where statutory authority for ef¬ 
fecting such a transfer is lackingand in at 
least one jurisdiction, where an appeal is dismissed 
for want of jurisdiction, the case will be entered as 
pending on a writ of error if the court would have 
had jurisdiction on such a writ.^o Accordingly an 
appeal to the highest appellate court will not be 
dismissed because of the fact that concurrently an 
appeal is taken to an intermediate court unless the 
appeal was first lodged in the latter court.^i It 
has been held, however, that an appeal will be 
quashed where filed in the wrong court through the 
fault of appellant.22 Where a motion for rehear¬ 
ing was properly denied an appeal therefrom may 
be dismissed.2S 

If the amount in controversy is insufficient to give 
the court jurisdiction, the appeal will be dismissed, 
where no other element of jurisdiction appears.24 
Where, however, the pecuniary test is not the sole 
criterion of jurisdiction, an appeal will not be dis- 


6 C.XS. 

missed where the only reason assigned is that the 
amount in controversy is insufficient.^^ 

§ 1356. Defects in Proceedings in Lower 
Court 

An appeal ordinarily will not be dismiafed for alleged 
defects In proceedings in the lower court. 

An appeal will not be dismissed generally for al¬ 
leged defects or errors in the proceedings in the 
lower court, but if properly presented they will be 
considered by the appellate court at the hearing on 
the merits.2® Thus, an alleged insufficiency of the 
petition,27 or rulings on evidence,28 or failure to 
move for judgment at close of evidence^^ is not 
ground for dismissal of an appeal. Similarly, fail¬ 
ure to include the costs in the judgment,^® failure 
of the clerk to insert the costs in the judgment after 
motion to retax has been withdrawn,31 failure to 
enumerate, in an order appealed from, all the papers 
on which the order was based,32 or reinstatement of 
an injunction without giving the required notice,33 
affords no ground for dismissal. Likewise, an ap¬ 
peal is not required to be dismissed on the ground 


19. Ill.—Kowalczyk v. Swift & Co., 
148 NE 59, 317 Ill. 812. 

Schmidt v. Schmidt, 209 Ill.App. 

146. 

Mo.—^Webb-Boonc Paving Co. v. State 
Highway Commission, 173 S.W.2d 
580. 351 Mo. 922. 

4 C.J. p 581 note 33. 

1941 Tex.—Fein gold v, Lefkowlta, 
Civ.App.. 140 S.W. 106. 

90. Colo.—Chicago State Bank v. 

Plummer. 102 P. 1082, 46 Colo. 71. 
ai. La.— Hodge v. Monroe Mercan¬ 
tile Co., 30 So. 142, 105 La. 668. 

29. Pa.—In re Lehigh Tp. Auditors, 
20 Pa.Dist. 759. 

23. Mich.—Raymond ▼. Blgley. 197 
N.W. 682, 226 Mich. 182. 

24b Ga.—Mlllkln v. Johnson, 61 S. 

E.2d 661. 78 Ga.App. 479, 

Ind.—Franklin Sec. Co. v. Bushong, 
12 N.E2d 871, 104 lnd.App. 666. 
Kan.—Rldgway v. Wetterhold, 169 P. 
1169, 102 Kan. 217. 

Ky.—l^des v. Brlnegar, 224 S.W.2d 
694, 811 Ky. 493—Noble v. Noble, 
221 S.W.2d 664, 810 Ky. 721—• 

Armes v. Louisville Trust Co., 206 
8.W.2d 487, 306 Ky. 166-—Stewart 

V. City of Corbin, 171 S.W.2d 445, 
294 Ky. 284—Charos v. Jont, 168 S. 

W. 2d 834, 293 Ky. 60—Hembree v. 

Asher Coal Min. Co., 91 SW.2d 66, 
262 Ky. 698—^Velten v. Western ft 
Southern Life Ins, Co., 75 S.W.2d 
1035, 266 Ky. 271—Crocker v. 

Crocker. 63 S.W.2d 856, 246 Ky. 
191—Hardwick Woolen Mills v. 
Ball Bros. 8 S.W.2d 176, 223 Ky. 
185—Powell ▼. Minter, 284 S.W. 


1018, 215 Ky. 198—Fraser v. Cul¬ 
vert. 280 S.W. 1108, 213 Ky. 291— 
Tinsley v. Jones, 183 S.W. 649, 169 
Ky. 279. 

La.—Todd v. Benoit, 103 So, 761, 168 
La. 260—Grand Chapter of Order 
of Eastern Star v. McRobinson, 84 
So. 496, 147 La. 64. 

Clark V. Smith, 6 La App. 589— 
Burt V. Smisson, 2 La App. 758. 
Tex—Mis.souri-Kansas-Texas Ry. Co. 
of Texas v. Wilson, Civ.App., 17 S 
W.2d 841. 

Wash.—Green v. Nichols, 245 P.2d 
468, 40 Wash.2d 661—Spokane Sav 
Bank v. Gillis, 14 P.2d 20, 169 
Wash. 426, 

4 C.J. p 681 note 38. 

Bsvsrsal of Judgment and dismissal 
of cause 

Where a reviewing court was with¬ 
out Jurisdiction of an appeal be¬ 
cause the Jurisdictional amount was 
not Involved, the proper procedure 
was to reverse the trial court's Judg¬ 
ment and dismiss the cause, rather 
than dismiss the appeal. 

Tex.—Texas & P. By. Co. v. Wood¬ 
ard, Civ.App., 63 S.W 2d 82, re¬ 
versed on other grounds Woodard 
V. Texas & P. Ry. Co., Com.App., 
86 S.W.2d 38. 

Xotioa to dlomlM appeal denied 

Mo.—Webb-Boone Paving Co. v. 

I State Highway Commission, 178 B. 
j W.2d 680, 351 Mo. 922. 

26. Tex.—Schluter v. McLeod, Civ. 
App., 199 S.W. 311, reversed on 
other grounds McLeod v. Schluter, 
Com.App., 221 S.W. 96L 
4 CIJ, p 582 note 40. 
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26. Ill—See Ruff v. Ericsson, 183 
Ill.App 804. 

N C.—Person v. Leary, 37 S.E. 149, 
127 N.C. 114, 36 SE. 36, 126 N.C. 
504. 

4 C J. p 682 note 41. 

Oral motion 

Appeal would not be dlsmi.ssed be¬ 
cause the motion for appeal was oral 
rather than In wrltinR 
La—Wimberly v. White, App., 64 So. 
2d 869. 

27. La—Alliance Trust Co. v. 

Streater, 167 So 726, ISO La. 814. 

Wyo.— Corpus Juris Secundum cited 
in Spriggs v. Goodrich, 285 P.2d 
1103, 1106, 74 Wyo. 185, rehearing 
denied 289 P.2d 648, 74 Wyo. 186. 

28. Colo.—Pierce v. Pierce, 46 P.2d 
748, 97 Colo. 39. 

29. U.S.—Operators’ Oil Co. v. Bar- 
bre. C.C.A.Okl., 65 F,2d 867. 

30. Nev.—Bailey v. Littcll. 63 P. 
308, 24 Nev. 294. 

31. Nev.—Bailey v. Littell, supra. 

32. N.D.—Slate v. Bleth, 127 N.W. 
1043, 21 N.D. 27. 

Failure to prepare order 

In an earlier decision it was held 
that failure to prepare the order ap¬ 
pealed from in accordance with stat¬ 
ute was ground for dismissal. 

N.D.—Gooler v, Eidsness, 121 N.W. 
83, 18 N.D. 388. 

33. Ala.—Federal Land Bank of 
New Orleans v. Southmont Mfg. 
Co., 122 So. 426, 819 Ala. 447. 
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that there existed an alleged defect as to parties,** 
or that an order was made by the lower court with¬ 
out having before it the necessary parties.** 

Failure to file findings and order for judgment 
in time does not require dismissal on the ground that 
no trial was had, where the finding and order for 
judgment are merely voidable,*® or where such 
failure was not the fault of appellant.*®-* On the 
other hand, an appeal will be dismissed for failure 
of the trial court to make findings of fact and con¬ 
clusions of law where required by statute ;*6 io and 
the making of additional findings of fact after the 
trial court has lost jurisdiction to make such find¬ 
ings warrants dismissal of the appeal based wholly 


on such findings**^ Also a failure to take excep¬ 
tions will require dismissal of the appeal.** 

Proceedings on motion for new trial. The fail¬ 
ure to file, or to give notice of, or to serve a state¬ 
ment on, a motion for a new trial generally is not 
a ground for dismissal of an appeal,** A failure 
properly to docket the motion,*® or insufficiency or 
incompleteness of the assignment of error in the mo¬ 
tion, or failure of the motion to contain any meri¬ 
torious assignment of error*i likewise does not con¬ 
stitute ground for dismissal of an appeal. However, 
the absence of a motion for a new trial constitutes 
ground for dismissal in some jurisdictions,** but 
not in others.** In some jurisdictions failure to file 


34. Ga.—Price v. Brownlee, 88 S.E 
965, 146 Ga. 291. 

La.—Community Chest of Caddo & 
Bossier Parishes v. Union Mission 
Ass’n, App , 30 So.2d 131. 

Nev.—Tonopah & G. R. Co. v. Neva- 
da-California Transp, Co., 75 P.2d 
727. 58 Nev. 234. 

Pu.—Harding: v. Pen Argyl Nat. 

Bank. 67 Pa Super. 68. 

Wyo—Corpus Juris Secundum cited 
in Spiiggs V. Goodrich, 285 P.2d 
n03, 1105, 74 Wyo 185. rehearing 
denied 289 P.2d 648. 74 Wyo. 186. 
Want of partiea 

A want of proper parties below 
appearing on the face of the record 
rcuulres a reversal or dismissal on 
appeal, unless the objection has been 
waived. 

N.M —Watters v. Treasure Mining 
& Reduction Co., 181 P. 947, 26 N. 
M 305. 

35. Cal.—Matter of Bullard, 46 P. 
297, 114 C. 462, 

36. N.D—St. Anthony & Dakota El¬ 
evator Co V. Martineau, 149 NW 
356, 28 N.D. 423. 

36.5 La.—Romero v. Hogue, 77 So 2d 
74, followed in Houston Fire & 
Cas. Ins. Co, v. Hogue. App, 77 So 
2d 81. 

36.10 Cal.—Larson v. Thoresen, 226 
P.2d 571. 36 C 2d 666. 

37. Okl.—First Nat. Bank v. Com¬ 
missioners of Land Office, 260 P. 
69, 127 Okl. 190. 

38. N.C.—Stephenson v. Watson, 40 
S.E.2d 361, 226 N.C. 742. 

Okl.—Planary v. Briscoe, 118 P.2d 
366, 189 Okl. 34—McGrath v. Dur¬ 
ham, 1 P.2d 718, 161 Okl. 56—-Bilbo 
v. Sullivan, 246 P. 461. 114 Okl. 239. 
Pa.—^Kopeke v. Schwarz, 73 Pa. Super. 
661. 

W.Va.—Baker v. Gaskins, 19 S.E.2d 
92, 124 W.Va. 69—^Harmon v. Spur¬ 
lock, 6 S.E.2d 797, 121 W.Va. 683. 
Xullng granting nonralt 

However, the failure to take an 
exception to a ruling granting a non¬ 
suit would not authorise a dismias- 

S C, J.S.—28 


al of the appeal, but at most could 
only prevent the court from consid¬ 
ering the ruling as error. 

Utah—In re Robison's Estate, 204 P. 
321, 69 Utah 431. 

39. Cal.—Melvin v. Carl, 276 P. 674, 
206 C. 772. 

Lincoln v. Sibeck, 143 P. 789. 25 
CA. 331—Turner v. P. W. Ten 
Wlnkel Co., 140 P. 1086, 24 C.A. 
213. 

Idaho—Bohannon Dredging Co. v. 

England, 168 P. 12, 30 Idaho 721. 
Ky —Clover Fork Coal Co. v Scog¬ 
gins, 91 S.W.2d 543, 263 Ky. 424. 

4 C J. p 682 note 42. 

Failure of notice to state whether 
motion for new trial would be made 
on affidavits or court minutes is not 
ground for dismissing appeal. 

Cal.—Melvin v. Carl, 276 P. 574, 206 
C. 772. 

40. Tenn —Lee V, Seitz, 13 Tenn 
App. 260. 

41. Ga—Turner v. Warren, 18 SE 
2d 866, 193 Ga. 455. 

Piedmont Feed & Grocery Co. v 
Georgia Feed & Grocery Co., 184 S 
E. 899. 52 Ga App. 847. 

42. Cal—Shiflet v. Burks, 42 P.2d 
676, 5 C.A 2d 319 

Colo.—Most Worshipful Prince Hall 
Grand Lodge, P & A M of Colo¬ 
rado and Jurisdiction v Most Wor¬ 
shipful Hiram Grand Lodge, F & 
A. A. Y. M of Colorado and Juris¬ 
diction, National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 330 
—Lapham v. Phillips, 256 P. 1100, 
81 Colo. 449. 

Mo.—Scott V. Creek, App.. 138 S.W. 
2d 47. 

Okl.—Portwood V. Town of Snyder, 
261 P. 1048, 122 Okl. 127—Piersol v. 
State. 254 P. 104, 122 Okl. 124— 
Brady v. Sampson, 230 P. 248. 104 
Okl. 72. 

4 C.J. p 582 nots 48. 

Otder dispensing with new trial 

Motion to dismiss writ of review, 
on ground that timely application 
for new trial was not made in trial 
court, would be denied, where record 
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contained order of trial court, di.s- 
pensing with new trial, and trial 
court was justified in entering order 
which was challenged because no ap¬ 
plication therefor was made in time, 
there being purely a question of law 
involved 

Colo—De Bit v. Howard, 108 P.2d 
1063, 107 Colo. 61. 

43. Kan—May v Mldwe«»tern Pa¬ 
per Co., 224 P. 898, 115 Kan 735— 
Doty V. Shepard, 158 P. 1, 98 Kan 
309. 

Ky.—Clover Pork Coal Co. v. Scog¬ 
gins, 91 S.W 2d 643, 263 Ky 424. 
La —First Nat. Bank v Sam M. 
Richardson & Co., Ill So. 475, 163 
La. 15 

Nev.—Scossa v. Church, 182 P. 926, 
43 Nev 403. 

Tenn.—Shelton v. Wade, 203 S W. 
253, 139 Tenn. 685 

Tex—Culwell v. St. Paul Fire & Ma¬ 
rine Ins. Co, Civ.App., 79 S.W.2d 
914. 

Wyo—In re Austin’s Estate, 246 P. 
469, 35 Wyo. 176. 

4 C.J. p 574 note 74, p 582 note 44. 

Xu Ohio 

(1) On appeal from a Judgment of 
the court of common pleas in a chan¬ 
cery case, where the trial is do novo 
in the court of appeals, a motion for 
new trial is not necessary, and the 
appeal will not be dismissed where 
no such motion has been made. 

Ohio.—Garrett v. Hagan, 170 N.E, 

191, 83 Ohio App. 553. 

(2) On the other hand, on a peti¬ 
tion in error, a motion to dismiss 
will be sustained if there has not 
been a motion for new trial, pro¬ 
vided, however, there has been a tri¬ 
al on the issues. 

Mass.—Schottcnfels V. Massman, 16 
Ohio App. 78. 

(8) If motion for new trial was 
not filed within period preserlbed by 
law, the appeal would not be dis¬ 
missed, but court would be preclud¬ 
ed from considering any assignment 
of error involving weight of evi¬ 
dence. 
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the motion in time is ground for dismissal,^* un¬ 
less waived or excused;^® but such failure is not 
ground for dismissal of the appeal in other jurisdic¬ 
tions.*® Clerical errors in the motion for new trial, 
in no way deceiving appellee, do not necessitate dis¬ 
missal of the appeal.*'^ It has been held that if the 
proceedings on a motion for a new trial anterior to 
the order are irregular or defective, such irregulari¬ 
ty or defect is not cause for dismissing the appeal, 
but may, on a proper showing, be passed on in de¬ 
termining the same.*® However, the appeal will be 
dismissed because of a fatal omission of matters pre¬ 
liminary to the order, such as the settlement of the 
record*® or where there was no statement on the 
motion for new trial, and the record does not show 
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the grounds of motion.^** 

§ 1357. Defects in Proceedings for Review 

Failure to comply with rogulatlone governlno appeala 
generally warranto dltmisoal of an appeal although mere 
technical errora do not require the appeal to be diamlaaed. 

Although under some court rules, the reviewing 
court has discretionary powers in requiring compli¬ 
ance with the rules governing appeals,®®*®® timely 
compliance with requirements and regulations as to 
appeals generally is essential to the jurisdiction of 
the appellate court,®®*®® and is a condition precedent 
to the right of review, without which, unless waiv¬ 
ed, the right of appeal is lost and the appeal will 
be dismissed.®! Where such regulations are not 


Ohio —Holland v. Hildebrand. 70 N.B. 
2d 678, 81 Ohio App. 261. 

(4) Where no motion for new trial 
was filed In trial court and all as¬ 
signments of error required a weigh¬ 
ing of the evidence, correct proce¬ 
dure was not a motion to dismiss 
the appeal, but rather the Judgment 
should be affirmed; and where on 
motion to dismiss appeal for lack of 
motion for new trial, and consequent 
inability to pass on assignments re¬ 
quiring a weighing of the evidence, 
appellant contended that prejudicial 
error was manifest, aside from the 
questions presented through the bill 
of exceptions, appellant was entitled 
to have such claims Judicially deter¬ 
mined, and motion to dismiss would 
be overruled. 

Ohio.—In re Lowry's Estate, 86 N.E, 
2d 154, 66 Ohio App. 437. 

44. Okl.—Showalter v. Hampton, 
263 P. 106, 122 Okl. 192—Gibson v. 
Farmers' & Merchants' Bank of 
Boley, 236 P. 420, 108 Okl. 268. 

S.D.—Downs v. Bruce Independent 
School Dist. No. 49 of Brookings 
County, 216 N.W. 949, 62 S.D. 168 
—First Nat. Bank v. Wollmann, 
213 N.W. 16, 61 S.D. 267. 

4 C.J. p 667 note 63. 

Piling of order oxtending time 

That order extending time for 
serving notice of intention to move 
for new trial was not filed when 
served affords no ground for dismiss¬ 
ing appeal. 

S.D.—Carlton v. Saville, 224 N.W. 
967, 66 S.D. 87. 

Where appeal is taken in time from 
an order denying a motion for a new 
trial it will not be dismissed, though 
the lower court had lost Jurisdic¬ 
tion to determine the motion because 
the Judgment had become final be¬ 
fore the date set for the hearing of 
the motion. 

S.D.—^Board of Trustees of Lawrence 
College v. Hoffman. 182 N.W. 772. 
44 S.D. 171. 

45. Okl.—Showalter v. Hampton, 263 


P. 106, 122 Okl. 192—Gibson v. 
Farmers’ & Merchants' Bank of 
Boley. 236 P. 420. 108 Okl. 268. 

S.D—Stokes V. Rabenberg. 215 N.W. 
492, 61 SD. 493. 

46. Mo—Watson v. Kerr, 287 S.W. 
337. 316 Mo 781. 

Neb.—Curnyn v. Kinney, 229 N.W. 

894, 119 Neb. 478. 

Failnra not Jurisdictional 
Ind.—Hunt v, York, 108 N.E.2d 903, 
123 Ind App, 150. 

Defendant’s failnra to obtain 
oourt’s permission to file amended 
motion for new trial until after time- 1 
ly filing thereof is a mere irregu¬ 
larity, cured by court's subsequent 
order granting permission, and hence 
not ground for dismissal of appeal 
for want of Jurisdiction. 

Tex.—Hampton Co, v. Joyce, Civ. 
App., 80 S.W.2d 1066. 

47. Mo.—Jackson v. Henken, App, 
283 SW. 729. 

48. Wash.—Crooker v. Pacific 
Lounge, etc., Co., 75 P. 632, 34 
Wash, 191. 

4 C J. p 682 note 45. 

Premature servioe of a notice of 
intention to move for a new trial is 
not ground for dismissal. 

Cal.—Bell V. Staacke, 70 P. 171, 187 
C. 307, 

Motion on day verdict rendered 

That motion for new trial was 
made on same day verdict was ren¬ 
dered, and before the plea was en¬ 
tered and signed, affords no ground 
for dismissal of writ of error. 

Ga.—Durrence v. Cowart, 129 S.B. 

26, 160 Ga. 671. 

Oeneral terms 

That a point made in motion for 
new trial Is stated in general terms 
is no ground for dismissing appeal, 
If motion for new trial contains al¬ 
leged error against which complaint 
is aimed, since precision required of 
assignments of error In appellate 
court is unnecessary. 

Mo.—^Mott v. Chicago, R. I. db P. Ry. 
Co., App., 79 S.W.2d 1067, quashed 
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on other grounds 89 S.W.2d 654. 
838 Mo. 217. 

49. S.D.—^Warren v. Lincoln, 227 N 
W. 442, 66 S.D. 62. 

50. Idaho.—Robson v. Colson, 72 P. 
951, 9 Idaho 216. 

4 C.J. p 582 note 46. 

50.50 N.D.—Hamre v. Senger, 79 N 
W.2d 41. 

Wis.—Gaber v. Balsiger. 10 N.W.2d 
290, followed in 10 N.W.2d 291. 

50.55 Cal.—Lynch v. Holmstrand 
(Watson), 168 P.2d 260, 69 CA.2d 
61. 

N.C.—^Mason v. Moore County Bd. ot 
Com'rs, 51 S E 2d 6, 229 N C. 626. 

Okl—Paschall v. Royalties, Inc, 174 
P 2d 914, 197 Okl. 654—In re Dur- 
kee’s Will, 63 P.2d 676, 176 Okl 
360. 

Tex—Frier v. Krohn, Clv.App., 104 
S W 2d 637, error refused. 

Want of jurisdiction in general as 
warranting dismissal see supra 5 
1365. 

51. Cal.—Caldwell v. Harvey, 192 P 
2d 62, 86 C.A 2d 104. 

Ill.—Doering v. Warner, 105 N.E.2d 
531, 346 Ill App. 466—People ex 

rel. Allensworth v. Stephans, 70 N. 
B2d 89, 329 Ill App. 645—Treager 
V. Totsch. 63 NE.2d 719, 822 Ill 
App. 76. 

Ind.—Jewell v. Floyd, App., 134 N E. 
2d 52—Straber v. Schmaltz, 4 N.E 
2d 693, 102 Ind.App. 629. 

Kan.—General Motors Acceptance 
Corp. V. Davis, 218 P.2d 181, 169 
Kan. 220, 18 A.L.R.2d 808. 

Mo.—Barrett v. Parks, 180 S.W.2d 
666. 352 Mo. 974. 

Gorman v. Kauffman, App., 188 
S,W.2d 70. 

N.J.—State Highway Com’r v. Union 
Paving Co., 109 A.2d 424, 33 N.J. 
Super. 85. 

Bornemann v. Liquor 1, 87 A. 2d 
88, 181 N.J.Law 434. 

N.M.—State v. Martin, 274 P.2d 964, 
68 N.M. 686. 

N.C.—Kerr v. Drake, 108 S.B. 893, 
182 N.C. 764. 
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complied with, it is no excuse that the negligence 
was that of counsel and not of appellant.52 it has 
been held, however, that, while the failure to com¬ 
ply with the express provisions of law regulating 
the manner of taking appeals may be ground for 
dismissal, the nonobservance of judicial regulations 
cannot be punished by dismissal where the constitu¬ 
tion has guaranteed the right of appeal.53 Various 
defects in the proceedings for review, many of 
which have been considered in previous sections of 
this Title, constitute grounds for dismissing an ap¬ 
peal or writ of error, in the absence of a sufficient 
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excuse therefor or a waiver thereof.®^ 

An appeal or writ of error will not be dismissed 
because of a clerical error, or fault or neglect of 
the clerk or judge not attributable to appellant,®® 
or nonprejudicial error in the proceedings for re¬ 
view.®® It will likewise not be dismissed where the 
neglect or omission in perfecting the appeal was 
caused by appellee as well as by appellant,®*^ or for 
technical nonconformity with the statutes and rules 
of court regulating the practice in carrying cases 
to the appellate court,®® or for a correctible irreg- 


Ohlo.—Ex parte Kurtzhalz, App., 50 
N.E.2d 662, affirmed In re Kurtz¬ 
halz. 48 N.E.2d 657. 141 Ohio St. 
432. 

Smith V. Hayes, Com.Pl., 133 N. 
E.2d 446. 

Okl.—Martin v. Mllnor, 152 P. 388, 62 
Okl. 232. 

Pa.—Rankin v. Rodgers, 167 A. 908, 
305 Pa 468. 

Walker v. Walker, 87 Pa Super. 
574. 

Tenn.—Love Hardware Co. v. Con- 
natser, 180 S.W.2d 129, 27 Tenn. 
App 302. 

Va—Whitlow V. Grubb, 93 S.E 2d 
134, 198 Va. 274 
4 C.J. p 566 note 60. 

Appealing party must show a 
good-faith effort to comply with the 
court rules for appeal and a substan¬ 
tial compliance therewith to entitle 
him to a consideration of the ques¬ 
tions presented 

Ind—Harrold v. Whistler, 111 N.E 
79, 60 Ind App. 604. 

52. N.J —In re Gotchel’s Estate, 76 
A.2d 901, 10 N.J Super. 208 

N.C.—Hewitt V. Beck, 67 S.E 586, 152 
N.C. 757. 

4 C.J. p 565 note 61. 

53. La—State v. Judges Ct. of App., 
37 La.Ann. 395. 

64. Cal.—Weddle v. Loges, 126 r.2d 
914, 62 C A.2d 116. 

Mo.—Ritchie v. Fairbanks, App., 131 
SW2d 146. 

Nev.—Ward v. Pittsburg Silver Peak 
Gold Mining Co., 163 P. 434, 39 
Nev 80, rehearing denied 164 P. 74, 
39 Nev. 80. 

N.J.—Bergen County Sewer Author¬ 
ity V. Borough of Little Ferry, 76 
A.2d 680, 5 N.J. 548. 

Mestice v. Board of Adjustment 
of Borough of Neptune City, 114 A. 
2d 270, 36 N.J.Super. 313. 

N.Y.—Munzer v. Blaisdell, 73 N.E.2d 
721, 296 N.Y, 409, reargument de¬ 
nied 74 N.E 2d 199, 297 N.Y. 607. 

4 C.J. p 565 note 53. 

Conflict in record see supra 8 1160. 
Defects as to parties see supra 6 421. 
Defects as to application for, and al¬ 
lowance of, appeal or writ of error 
see supra 88 463. 469, 470, 472, 482, 
487, 488, 489. 


Defects in briefs see supra 88 1316- 
1332. 

Defects in flling or service of state¬ 
ment of facts see supra 8 929. 
Defects or omissions in record see 
supra 88 1100-1113. 

Defects relating to settlement of bill 
of exceptions see supra 88 851, 852. 
Defects relating to supersedeas or 
bond therefor sea supra 88 638, 
643, 647. 

Delay in taking appeal see supra 8 
455. 

Failure to appear in appellate court 
see supra 8 601. 

Failure to authenticate record see 
supra 8 1056. 

Failure to enter appeal or defects In 
entry see supra 88 697, 598. 

Failure to file or delay in flling rec¬ 
ord see supra §§ 1084, 1092. 

Failure to give, or defects in, bond 
for appeal see supra 88 502, 626, 
533, 536, 538, 646, 551, 656. 

Failure to flle or serve briefs see 
supra 88 1314, 1336 

Failure to give, ur defects m, cita¬ 
tion or notice or service thereof 
see supra 8§ >^88. 696. 

Failure to make bill, case, or state¬ 
ment see supra 8 801, 

Failure to notice appeal for argu¬ 
ment see infra 8 1399. 

Failure to pay or secure clerk’s fees 
see supra 8 498. 

Failure to print records, or defects in 
printing see supra 88 1079, 1081. 
Failure to specify errors see supra 
8 1220 , 

Mutilation or loss of record see su¬ 
pra 8 1096. 

Premature appeal see supra 8 461. 
Pursuing wrong remedy for review 
see supra 8 8. 

65. La.—New Iberia Nat. Bank v. 
Lyons, 116 So. 130, 164 La. 1017. 

Benton v. Jacobs, 3 La.App, 274. 
4 C.J. p 673 note 42. 

56. La.—Succession of Richter v. 

Fabacher, 123 So. 808, 168 La. 736. 
4 C.J. p 673 note 43. 

Where maaifeet injavtloe or preju¬ 
dice results, a dismissal of appeal 
should be ordered for delay in com¬ 
pliance with rules. 

Cal—Oppenheim v. Reiter, 298 P.2d 
868, 142 C.A.2d 546—Jeffers v. 
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Screen Extras Guild, Inc., 296 P. 
2d 417, 140 C A 2d 604. 

That bond for suspensive appeal 
greatly exceeded amount required 
furnished no ground for dismis.sal 
La—Succession of Richter v. Fab¬ 
acher, 123 So. 308, 168 La. 736 

57. La—Lewis v. New Orleans Sav. 
Inst., 33 La.Ann. 1463. 

Md—Forest Lake Cemetery v. Bak¬ 
er, 77 A. 853, 113 Md. 529. 

58. Cal.—Cohen v. Connlck, 147 P 
479, 26 C A 491. 

Conn—Kiessling v. Kiessling, 59 A. 

2d 532, 134 Conn. 664. 

Ill —Schornick v. Prudential Ins. Co. 

of America, 277 Ill App. 36. 

Ky.—Cloud V. Middleton, 44 S.W 2d 
669, 241 Ky. 696. 

Mo—Nowlin v. Kansas City Public 
Service Co., App, 68 S.W 2d 324 
—Goedecke v. Zurich General Ac¬ 
cident & Liability Ins. Co., Limit¬ 
ed, of Zurich, Switzerland, App, 7 
S W2d 309. 

Pa—^Annexation by Borough of Ir¬ 
win, North Huntingdon Tp., Quar. 
Sess, 33 West L.J. 287. 

Tex —Black v. Amis Lumber & 
Wrecking Co., Civ.App., 84 S.W. 
2d 877. 

Wash.—In re Mundt Estates, 14 P. 

2d 59, 169 Wash. 693. 

4 C J p 673 note 61. 

Setting out errors in brief instead 
of in abstract 

Where appellant’s speciflcatlons of 
error were the identical points sep¬ 
arately listed in the notice of appeal, 
which notice was contained in the 
abstract, in absence of any evidence 
that appellee was misled or handi¬ 
capped in the slightest in answering 
appellant’s contentions, the fact that 
appellant’s speciflcatlons of error 
were set forth for the first time in 
his brief, instead of in his abstract 
as required by court rule, was not a 
ground to dismiss appeal. 

Kan.—Lewis v. Victory Oil Co., 228 
P.2d 709, 170 Kan. 660. 

Where ao positive violeaoe is 
thereby done to say rule of prooe« 
dure or praotioe, a cause should be 
heard on its merits on appeal, and 
not dismissed, despite any merely 
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ularity.®*'® 

§ 1358. Proceedings Frivolous or for Delay 

Where an appeal ie palpably frivoloue and taken for 
delay, an appellate court will generally ditmlaa It. 


As a general rule, it is within the power of an 
appellate court to dismiss or quash an appeal which 
is manifestly and palpably frivolous, without mer¬ 
it, and for delay only,59 and, having such power, 
will exercise it in a proper case.®® However, the 


formal defect in the perfecting of 
the appeal. 

Cal.—Glerrlor v. Superior Court In 
and for Mariposa County. 280 P. 
967, 69 C.A. 186—Cohen v. Connick, 
147 P. 479, 26 C.A. 491—Pacific 
Window Glass Co. v. Smith. 97 P. 
901, 8 C.A. 762. 

Intent of statute was to prevent 
as far as possible the dismissal of 
cases by the courts of appeals on 
procedural questions. 

Ohio.—Bauer v. Grinstead. 50 N.E.2d 
U4. 142 Ohio St. 56. 

58.5 Ala.—Rush v. Newsom Ex¬ 
terminators. 75 So.2d 112. 261 Ala. 
610. 

59. Fla.—Oorpns Jnrls Secnndnm 

dted la Lane v. State, 19 So 2d 366, 
368, 164 Fla. 853—North v. Ring- 
ling, 182 So 682, 133 Fla. 117— 
Williams v. Dunn, 141 So. 190, 106 
Fla. 327, vacated on other grounds 
143 So. 161. 106 Fla. 228—Ander¬ 
son V. Hardesty, 128 So. 851, 99 
Fla. 1347—Nelson v. Hoffman, 92 
So. 162, 83 Fla. 698—Walker v. 
American Agricultural Chemical 
Co.. 90 So. 696. 83 Fla. 153. 

4 C.J. p 674 note 77—47 C.J. p 696 
note 27. 

Damages imposed for frivolous ap¬ 
peal see Costs { 372. 

<*Frlvoloiis appeal” is one present¬ 
ing no Justiciable question or one so 
readily recognizable as devoid of 
merit on the face of record that 
there is little if any prospect that 
it can ever succeed. 

Fla.—Clifford v. Eastern Mortgage 
& Security Co., 166 So. 662, 123 
Fla. 180. 

Xb Oallf orala 

(1) Formerly a rule of court pro¬ 
vided for dismissal on ground that 
appeal was sham, frivolous, or solely 
for delay. 

Cal.—Svenska Evangeliska Missions- 
Forsamlingen, at Turlock. v. 
Weaver, 61 P.2d 65, 4 C.2d 689. 

Combes v. Bond. 87 P.2d 196, 1 
C.A.2d 748. 

(2) Such rule of court, having 
been repealed, no longer authorizes 
dismissal gf appeal on efuch grounds. 
Cal.—Tarasco v. Moyers. 180 P.2d 

68, 79 C.A.2d 616—Taylor v. Par¬ 
sons. 102 P.2d 1096, 89 C.A.2d 886. 
(8) Appellate court haa inherent 
power, however, to dismiss an ap¬ 
peal where examination of the Judg¬ 
ment roll demonstrates that appeal 
is frivolous. 

Cal.—^Williams v. Duffy. 197 P,2d 
841, 82 C 2d 578, csrtlorari denied 


68 S.Ct 67. 886 U.S. 840, 93 L.Ed. 
89—In re Wunderle's Estate. 181 
P.2d 874, 80 C.2d 274. 

Dalzell Y. Kelly, 251 P.2d 843. 
116 C.A.2d 60—Toohey v. Toohey, 
217 P.2d 108, 97 C.A.2d 84—Corpus 
Juris Secundum cited iu Tarasco 
V. Moyers, 180 P.2d 68, 69, 79 C.A. 
2d 616—Williams v. Davis. 164 P. 
2d 22, 67 C A 2d 274—Kelso v. Ul¬ 
rich. 153 P2d 440. 66 C A.2d 878— 
Scarpel v. East Bay St. Rys., 115 
P.2d 862, 42 C.A.2d 82. 

60. U.S.—Robertson v. Wilkinson. 

C.C.A Tex , 10 P.2d 311. 

Ariz.—Mounce v Garrett, 169 P. 468, 
19 Ariz 304—Williams v. West 
Pub. Co., 164 P. 317, 18 Ariz. 634. 
Fla—Sterling v. Hollerith, 6 So.2d 
868, 149 Fla. 400—North v. Ring- 
ling. 182 So. 582. 133 Fla. 117— 
Williams v. State, 122 So. 623, 97 
Fla. 876. 

Ill —Chicago Title & Trust Co. v. 
Shamberg, 17 N.E.2d 236, 297 Ill. 
App 64. 

Kan.—Lane v. Spot Cash Ins. Co. of 
Topeka. 8 P.2d 403, 134 Kan. 864 
—Straw v. Spencer. 293 P. 478, 131 
Kan. 746. 

Mass —Boston Consol. Gas Co. v. 
Department of Public Utilities, 106 
N.E2d 684, 329 Mass. 124—Carllli 

V. Hersey, 20 NE.2d 492, 303 Mass. 
82. 

Minn—Thompson v. Chicago & N. 

W. Ry. Co., 226 N.W. 700, 178 
Minn. 232—Minneapolis Holding 
Co. V. Matchan, 219 NW 467, 174 
Minn. 401—Callahan v. Union Pac. 
R, Co., 182 N.W. 1004, 148 Minn. 
482—Mahoney v. St. Paul City Ry. 
Co., 168 N.W. 49, 140 Minn. 616. 

Nev.—Goldring v. Kelberry. 66 P.2d 
1013, 67 Nev. 478. 

N.J.—City of Newark v. Division of 
Tax Appeals, Dept, of Treasury, 
80 A 2d 202, 7 N.J. 8. 

Housing Authority of City of 
Newark v. Ryan, 19 A.2d 24, 129 N. 
J.Eq. 277. 

N.C.—Stephenson v. Watson, 40 S. 
E.2d 861, 226 N.C. 742—Ludwick v. 
Uwarra Mining Co.. 87 S.E. 949, 
171 N.C. 60. 

Okl.—Strode v, Abshire, 283 P.2d 
842—Holmes v. Sinclair Prairie Oil 
Co., 218 P.2d 882, 203 Okl. 66— 
Glenn v. Yoder, 184 P.2d 465, 199 
Okl. 106—Rutledge v. Reed. 169 P. 
2d 661, 197 Okl. 220—Stone v. Ok¬ 
lahoma City ex reL Lane. 164 P.2d 
68. 194 Okl. 683—inanary v. Bris¬ 
coe, 118 P.2d 866. 189 Okl. 84— 
Haffner v. Commerce Trust Co., 66 
P.2d 440, 179 Okl. 236—Tipton 

Hardware Co. v. Texas Tanning d: 
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Manufacturing Co.. 62 P.2d 68. 178 
Okl. 66—Wetumka Ice Corporation 
v. Williams, 21 P.2d 742, 168 Okl. 
169—Burton v. Graves, 278 P. 898, 
136 Okl. 85—In re Gray’s Estate, 
268 P. 194, 181 Okl. 189—Kawfleld 
Oil Co. V. Lashley & Rambo, 247 P. 
87, 121 Okl. 66—Wade v. Home & 
Farm Savings & Loan Ass'n, 238 
P. 466, 113 Okl. 62—Love v. Ex¬ 
change Trust Co., 288 P. 406, 113 
Okl. 36—^Niles v. Georgia State 
Sav. Ass’n of Savannah, 163 P. 627, 
63 Okl. 184—^Dean v. Storm, 148 P. 
732, 47 Okl. 368. 

Tex.—International-Great Northern 

R. Co. v. Smith, Civ.App., 269 S. 
W. 886. 

Wis.—Kaiser v. Niemeyer, 226 N.W. 
188, 198 Wis. 681. 

Frivolous appeal by hold-over ten- 

out will be dismissed, though bond 
had been given for paymfmt of rent, 
as the landlord is entitled to his 
property. 

N.C.—Barnes v. Saleeby, 98 S.E. 708. 
177 N.C. 266. 

Appeal stating ao defease will be 
dismissed as frivolous. 

Fla.—Crlchlow v. Equitable Life As- 
Bur. Soc. of U. S.. 169 So. 46, 118 
Fla. 236. 

Kan—Stanley v. Parker, 32 P.2d 197. 
139 Kan. 616. 

Okl —Atkinson v. Shaffer, 102 P 2d 
943, 187 Okl. 262—Smith v. Gra¬ 
ham Brown Shoe Co., 67 P.2d 448. 
179 Okl. 669—Smith v. Aronoff. 6: 
P.2d 447, 179 Okl. 660—Smith \ 
Pittsburgh Steel Sales Co, 25 P.2cl 
762, 166 Okl. 225—Weston v 

Blythe, 233 P. 693, 108 Okl. 65— 
Crabtree v. American Nat Bank, 
212 P. 1006, 88 Okl. 260—Burgess 
V. Crump, 212 P. 181, 88 Okl. 126— 
Bronaugh v. Exchange Nat. Bank 
of Ardmore, 207 P. 728, 86 Okl. 220 
—Buell V. Oil Well Supply Co., 184 
P. 672, 76 Okl. 174—Bilby v. Coch¬ 
ran, 149 P. 148, 47 Okl. 545. 

Appeal presenting questions previ¬ 
ously determined 

(1) Where ground alleged petition 
to modify and correct Judgment is 
that trial court erred in not allowing 
same items of credit in accounting 
by guardian which were before coun¬ 
ty court, enumerated in notice of ap¬ 
peal to district court, set out in stip¬ 
ulations before referee and argued 
before supreme court on prior ap¬ 
peal, appeal from denial of such pe¬ 
tition to modify Judgment is friv¬ 
olous and will be dismissed. 

Okl.—^Ho^e V. Tarloshaw, 236 P. 694, 
108 Okl. 182. 
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court need not dismiss an appeal on the ground that 
it is frivolous or for delay, but may affirm the judg¬ 
ment below.^i In any event, such ground will not 
be considered unless it is prefectly manifest from 


the record that such was the purpose of the appeal,®* 
but where this is the case, the appeal will be dis¬ 
missed,®* and the court will not permit technical 


(2) Where It conclusively appears 
that all the matters presented In ap¬ 
peal had been determined in the pri¬ 
or appeal, the appeal would be dis¬ 
missed. 

Okl.—Sabin v. Levorsen, 214 P.2d 
448, 202 Okl. 468, opinion supple¬ 
mented and rehearing: denied 214 
P.2d 449, 202 Okl. 468—-Ray v. J. I. 
Case Plow Works Co., 54 P.2d 669, 
176 Okl. 96. 

Question Ion# decided adversely to 
appellant 

(1) An appeal presenting: a sole 
Question long decided adversely to 
contention will be dismissed as with¬ 
out merit and frivolous. 

Okl—Hensley v. Home Savings & 
State Bank, 7 P.2d 853, 166 Okl. 86 
—^Keel v. Pioneer Mortg. Co., 278 
P. 1114, 137 Okl. 9. 

(2) Accordingly, an appeal raising 
only the Question of the power of 
Congress to pass statute removing 
restrictions against alienation of In¬ 
dians' land is without merit, and will 
be dismissed. 

Okl.—Hensley v. Home Savings & 
State Bank, supra—Keel v Pioneer 
Mortg. Co., supra—Buckner v. 
Jenkins, 261 P. 81, 122 Okl. 106. 

61. Pla.—National Surety Corp. v. 
Sholtz for Use and Benefit of Ty¬ 
ler, 166 So. 213, 123 Fla. 110. 

N.J —^Heinz v. Delaware, L. & W. R. 

Co, 100 A. 229, 90 NJ.Law 198. 

4 C J. p 674 note 78. 

Xn l^ouisiana 

(1) Pact that appeal is frivolous 
constitutes no basis for motion to 
dismiss appeal 

La—Wilson v. Wilson, 60 So.2d 202, 
218 La. 686—Bujol v Missouri 
Pac. R. Co, 20 So.2d 608, 207 La. 
123—State v. Up-To-Date Shoe Re¬ 
pairing Co, 151 So. 74, 178 La. 188 
—Bertoniere v Savoure, 113 So. 
469, 163 La 1073—Succession of 
Pavelka, 109 So. 403, 161 La. 728 
—National City Bank of Chicago 
v. Barringer, 71 So. 894, 139 La. 
630. 

Diecidue v. Kilpatrick, App., 86 
So.2d 767—Juzan Nicholas & Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, App., 162 So. 779. 

(2) Remedy for frivolous appeal is 
affirmance of the judgment. 

La.—Wilson v. Wilson, 60 So.2d 202, 

218 La. 686—LouQue v. Hercules 
Oil Co., 127 So. 866, 170 La. 365— 
Cochran v. Louisiana State Board 
of Education, 128 So. 664, 168 La. 
1030, affirmed 60 S.Ct 836, 281 U.S. 
370, 74 L.Ed. 913—Borden v. Lou¬ 
isiana State Board of Education, 
123 So. 656, 168 La. 1006, 67 A.L.R. 


1183—Succession of Damico, 109 
So. 402, 161 La. 726. 

Diecidue v. Kilpatrick, supra. 

(3) Appellee's sole right being to 
ask court to assess ten per cent, 
damages. 

La—Gottlieb v. Avery Realty Co, 
167 So. 369, 180 La. 621. 

(4) An appeal by vendor, broker, 
and surety on broker's bond from 
judgment against them on admis¬ 
sions in answer in action by pur¬ 
chaser for return of deposit, after 
vendor's acknowledged inability to 
sell, where sincerely taken, is not 
frivolous so as to entitle appellee to 
damages. 

La —Rosenberg v. Derbes, 109 So 
841, 161 La 1070. 

(6) However, it has been held that 
an appeal from an interlocutory 
judgment overruling exceptions to 
jurisdiction entered only on minutes 
being frivolous, reQuires dismissal. 
La.—Ragan v. Grand Lodge, K. of 
P., 3 La App 626. 

(6) An appeal by insurer, com¬ 
plaining of judgment for plaintiff in 
action on life insurance policy on 
grounds that plaintiff's testimony 
was insufficient to overcome effect 
of premium receipt book showing 
lapse of policy and that court erred 
in denying continuance to summon 
defendant’s agent, who entered pre¬ 
mium payments therein, as witness, 
is not frivolous. 

La—Stevenson v. Unity Industrial 
Life Ins Co., App., 166 So. 271. 

(7) An appeal will not be regard¬ 
ed as "frivolous" unless it clearly ap¬ 
pears that appellant’s counsel did 
not honestly believe that there wa^ 
merit in his contentions and that 
proceeding was taken merely foi 
purposes of delay. 

La,—J. J. Clarke Co. v. Toye Bros 
Yellow Cab Co., App , 22 So.2d 298 

(8) Appeal from judgment for in 
sured in action to recover total an( 
permanent disability benefits undoi 
combination life, health, and acci 
dent policies was not "frivolous,’ 
even though based largely on ques 
tions disposed of on a prior appea' 
where there was a dispute as t( 
whether evidence established that 
insured was totally disabled b> 
blindness. 

La.—Matthews v. Louisiana Indus 
trial Life Ins. Co., App., 16 So. 2d 
648. 

68. U.S.—Texas Co. v. Boos, C.C.A 
Tex., 93 F.2d 380. 

Fla.—Ex parte Sams, 67 So.2d 657- 
Clifford V. Eastern Mortgage & S( 
curity Co., 166 So. 662, 123 Fla 
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180—Treat v. State ex rel. Mitton, 

163 So. 883, 121 Fla. 609—Lake 
Region Hotel Co. v. Gollick. 146 
So. 106, 108 Fla. 822—^Anderson v. 
Hardesty, 128 So. 861, 99 Fla. 1847 
—^Willey V. W. J. Hoggson Corpo¬ 
ration. 106 So. 126, 89 Fla. 446. 

Ga.—Diamond v. Williams, 42 S.E.2d 
382, 76 Ga App 111. 

Minn —Northwestern Nat. Bank ds 
Trust Co V. Pirlch, 9 N.W.2d 778, 
216 Minn. 313—Chisholm Water 
Supply Co. V. City of Chisholm, 287 
N.W. 493, 206 Minn. 617. 

4 C.J. p 676 note 79. 

Motioa to dismiss held properly de¬ 
nied 

(1) Where examination of briefs 
failed to show that appeal in chan¬ 
cery was wholly devoid of merit as 
charged in motion to dismiss appeal 
as frivolous, motion was denied and 
cause ordered to stand on docket for 
disposition in due course. 

Fla.—Twyman v. Roell, 162 So. 843, 
120 Fla. 141. 

(2) Motion to quash appeal should 
be denied where it did not appear 
from cursory examination of tran¬ 
script that assignments were palpa¬ 
bly without merit, or that appeal 
was taken merely for delay. 

Fla.—^Anderson v. Hardesty, 128 So. 
861, 99 Fla. 1347. 

(3) Appeal will not be dismissed 
as frivolous where case is tried on 
disputed question of fact and where 
testimony is introduced in apparent 
good faith of claim asserted, since 
motion to dismiss on ground that ap¬ 
peal is frivolous is not favored by 
supreme court. 

Okl.—McCoy V. Braden Co., 46 P.2d 
960, 178 Okl. 113. 

63. Ariz —School Diet. No. 8 of 
Greenlee County v. Hill, 176 P. 73, 
19 Ariz. 103. 

Cal—James v. James, 270 P 2d 638, 
126 C.A.2d 417—McKenna v. Mc- 
Cardle. 217 P.2d 433, 97 C.A.2d 304 
—Palm v. Weber, 162 P 2d 863, 71 
C.A 2d 481—Pacific Stales Sav. & 
Loan Co. v. Mortimer, 161 P.2d 684, 
70 C.A2d 811—Williams v. Davis, 

164 P.2d 22, 67 C.A 2d 274—Scarpel 
V. East Bay St. Rys., 116 P.2d 862, 
42 C.A.2d 32—Conley v. Apablasa, 
109 P.2d 367, 42 C.A.2d 666—Bley 
V. Dessin, 87 P.2d 889, 81 C.A.2d 
338—Widener v. Hartnett, 86 P.2d 
927, 30 CA.2d 169—Bradford v. 
Maullin, 76 P.2d 162, 24 C.A.2d 687 
—Birkhofer v. Krumm, 76 P.2d 82, 
24 C.A.2d 872—Hoskins v. Walters, 
46 P.2d 830, 7 C.A.2d 226—Henry 
H. Cross Ca of California v. Pren¬ 
tice, 30 P.2a 1017. 187 C.A. 497. 
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emrs of pleadings and practice to interfere with because it may result in delay.®3.io An appeal will 
such dismissal.®3.6 not be dismissed as frivolous or taken merely for 

Where an appeal is authorized by statute, an ap- delay where examination shows that it presents a 
pellatc court may not refuse to consider it merely debatable, justiciable, or substantial question,®* 


—Chapman v. Dorsey, 82 So. 2d 
498—Ruff V. Guaranty Title & 
Trust Co., 126 So. 883, 99 Fla. 197 
—Crump V. Snlvely-Glddings 
Const. Co., 126 So. 291, 99 Fla. 368 
—Randall v. Twltchell, 124 So. 21, 
98 Fla. 559, followed in LangHeld 

V. Cozine, 124 So. 23, two cases, 98 
Fla. 564, 565. 

Neb.—In re Landon’s Estate, 154 N. 

W. 216, 98 Neb. 706-~In re Wil¬ 
liams' Guardianship, 161 N.W. 161, 
97 Neb. 726. 

N.C.—Ross V. Robinson, 118 SB. 4, 
185 N.C. 648—Barnes v. Saleeby, 98 

5. B. 708, 177 N.C. 266—Blount v. 
Jones. 96 S.E. 641. 176 N.C. 708. 

Okl.—Tulsa Defense Houses v. Cope¬ 
land, 243 P.2d 696, 206 Okl 260— 
Berry v. Crutchmer, 239 P.2d 402, 
205 Okl. 528—Baker v. Marcus, 
228 P.2d 633, 204 Okl. 224—Ed¬ 
monds V. White, 225 P.2d 368. 203 
Okl. 646—^Home Appliance Store v. 
Anderson Hotels of Okl., 224 P.2d 
963, 203 Okl. 692—Christner v. 

Christner, 224 P.2d 694, 203 Okl 
681—Jones v. Bob Cason Motor 
Co.. 129 P.2d 840, 191 Okl. 332— 
Offutt V. Fiza-O Water Co., 104 P. 
2d 669, 187 Okl. 622—Humphreys 
V. Liberty Nat. Bank, 67 P.2d 790, 
180 Okl. 44—Rourke v. Stentz, 49 
P.2d 1072, 174 Okl. 166—Coleman 
V. New York Life Ins Co., 44 P.2d 
880, 170 Okl. 128—Whitson v. Bell, 
43 P.2d 73, 171 Okl 389—Scott v. 
Twyford, 23 P 2d 147, 164 Okl. 181 
—Damaras v. Dance, 22 P.2d 1035. 
164 Okl 63—Johnson v. R. C. Mills 
Produce Co, 21 P.2d 1063, 163 Okl 
121—^Davls V. Brown, 20 P.2d 186, 
163 Okl. 7—Howe v. Farmers’ & 
Merchants’ Bank of Eufaula, 19 P. 
2d 961, 162 Okl. 173—Whitney v. 
Liberty Nat. Bank of Oklahoma 
City, 19 P.2d 164, 162 Okl. 74— 
Chase v. Byrnes, 19 P.2d 161, 162 
Okl. 80 (second case)—^Knapp v. 
Commissioners of Land Office, 18 
P.2d 1060, 162 Okl. 28—Union 

Graded School Dist. No. 106 v. In¬ 
dependent Consol. School Dist. No. 

6, 18 P.2d 860, 162 Okl. 18—Turk 
Bros. V. Brewer, 11 P.2d 926, 167 
Okl. 200—Whitney v. Harris, 11 P. 
2d 163, 167 Okl. 186—Jordan Fur¬ 
niture Co. V. Graham, 10 P.2d 394, 
166 Okl. 218—Wilson v. Hartln, 8 
P.2d 1104, 166 Okl. 267—Stanley v. 
School Dist. No. 4 of Marshall 
County, 286 P. 340, 142 Okl 240— 
Farmers’ Co-op. Gin Co. v. Harper 

268 P. 266, 131 Okl. 224—Barker v. 
Chase, 260 P. 1063, 128 Okl. 38— 
Bandol V. Harbour Longrmire Co.. 

269 P. 648, 127 Okl. 7—Buckner 
V. Jenkins, 261 P. 81, 122 Okl. 105 

Kawfleld Oil Go. v. Lashley & 


Rambo, 247 P. 87, 121 Okl. 65— 
Bilbo V. Sullivan, 246 P. 461, 114 
Okl. 239—Jackson v. Durant Nat. 
Bank, 224 P. 960, 101 Okl. 228— 
Tippit V. Pox, 218 P. 1056, 96 Okl. 
205—Goodman v. Watts, 216 P. 
666, 90 Okl. 4—Schrimsher v. 

Hardwike Etter Co., 210 P. 1024, 88 
Okl. 34—Bronaugrh v. Exchange 
Nat. Bank of Ardmore, 207 P. 728, 
86 Okl. 220—Richards v. Claxton, 
192 P. 199, 79 Okl. 133—Miller v. 
Drumm Commission Co., 187 P. 
213, 77 Okl. 119—Simmon v 

Young, 186 P. 941, 77 Okl. 203— 
Bulgln V. American Law Book Co., 
186 P. 941, 77 Okl 112—Conserva¬ 
tive Loan Co. v. Saulsbury, 182 P. 
686, 76 Okl. 194—Mcrryman v. Mc¬ 
Quillan. 167 P. 319, 63 Okl. 690— 
Bilby V. Continental Gin Co., 156 
P. 199, 63 Okl. 316—Brown v 

Starkweather, 162 P. 371, 49 Okl 
269—Culbertson v. Walton Trust 
Co., 162 P. 356, 49 Okl. 103—Green¬ 
less V. Beckett, 162 P. 349, 49 Okl. 
135—Hollister v Kory, 149 P. 1136, 
47 Okl. 568—Terrell v. First Nat 
Bank, 14 8 P. 722, 47 Okl. 360— 

Shell v. Winters, 146 P. 220, 45 
Okl. 625—Releford v State, 146 P. 
27, 45 Okl 433—Bennett v. Meek. 
146 P. 767, 46 Okl 326—Myers v 
Hunt, 145 P 328, 46 Okl. 140— 

Skirvln v Baas Furniture & Carpet 
Co., 143 P 190, 43 Okl. 440 

Purpose of rule providing for 
quashing of appeals that are frivo¬ 
lous or taken only for purpose of 
delay is to reach appeals that, on 
bare inspection of record, are so read¬ 
ily recognizable as being devoid of 
merit that conclusion must be 
reached that proceedings are merely 
taken for delay. 

Fla—Joseph T. Miller Const. Co. v. 
Borak, 82 So.2d 147. 

Zn oases where an appeal ordlnari. 
ly lies as a matter of right, it may 
not be maintained, if it is clearly 
made to appear that the same is friv¬ 
olous and for the mere purpose of 
delay, and such an appeal will be dis¬ 
missed on motion. 

N.C.—Ross V. Robinson, 118 S.E. 4, 
185 N.C. 648. 

63.5 Okl.—Christner v. Christner, 
224 P.2d 694, 203 Okl. 581. 

63.10 Iowa—Ontjes v. McNider, 276 
N.W. 328, 224 Iowa 116. 

64. Cal.—Shutes v. Cheney, 266 P.2d 
902, 123 C.A.2d 266—Tarasco v. 
Moyers, 180 P.2d 68. 79 C.A.2d 516 
—Kelso v. Ulrich, 163 P.2d 440, 66 
C.A.2d 873-Pleclty v. Kellly, 106 
P.2d 207, 41 C.A.2d 206—Breiten-i 
gross V. Theodore Krumm, Inc., 93 I 
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P.2d 1067, 34 C.A.2d 671—Cum¬ 

mings v. Kendall, 93 P.2d 633, 34 
C.A.2d 379—Hampton v. Ericsson 
& Mudd, 91 P.2d 914, 34 C.A.2d 66 
—Runkle v. Lane, 89 P.2d 1094, 32 
C.A.2d 403—City of Oakland v. 
American Dredging Co. of CJallfor- 
nla. 82 P.2d 958, 28 C.A.2d 625— 
Welch V. Sink, 74 P.2d 832, 24 C. 
A. 2d 231—Ure v. Maggio Bros. Co., 
71 P 2d 698, 22 C.A.2d 636—Hall v. 
Wolford, 71 P.2d 696, 22 CA.2d 637 
—Kennedy v. Berg, 66 P 2d 1220, 
12 C.A 2d 486—Montalbano v. Rain¬ 
bow Gardens, 33 P 2d 844, 139 C A. 
379—Rogers v. Burnham, 29 P.2d 
806, 136 C.A. 746—Everts v. Will 
S. Fawcett Co., 29 P 2d 801, 136 
C.A. 764—Inga v. Blum, 22 P.2d 
34, 132 C.A. 16—Roy v. Smith, 21 
P.2d 161, l.Sl CA. 148—Field v. 
Hughes, 20 P.2d 990, 131 C.A. 144 
—Taketa v. Policy Holders Life 
Ins. Ass’n, 16 P.2d 312, 127 C.A. 
768. 

Fla.—Ex parte Sams, 67 So 2d 657 
—Ford V. Ford, 198 So. 206, 144 
Fla 631—Spolsberger v. Newman 
Realty Co, 169 So. 859, 125 Fla. 
342—Lake Region Hotel Co v Gol- 
llck, 146 So. 106, 108 Fla 322— 
W’'alkcr v. American Agricultural 
Chemical Co., 90 So. 696, 83 Fla. 
163. 

Hawaii—R. W. Meyer, Limited v. 

McGuire, 36 Hawaii 184 
Minn —Gale v. Fred IV. Pearce Cor¬ 
poration, 220 N.W. 166, 176 Minn. 
631. 

Tex— Pfeffer v. Meissner, Civ App , 
286 S W 2d 241, error refused no 
reversible error 

Wyo —Hitshew v. Dern, 247 P. 305, 
35 Wyo. 183. 

“Law of the case” 

Motion to dismiss appeal on ground 
that Is.sues were unsubstantial and 
that appeal was taken merely for 
delay raised questions whether is¬ 
sues were worthy of consideration, 
and whether appeal was prosecuted 
in good faith, and opinion denying 
motion was merely a holding that 
appeal should be heard on its merits, 
rather than a statement of the “law 
of the case.” 

Cal—Cummings v. Kendall, 107 P.2d 
282, 41 C.A.2d 649. 

Motions to dismiss appeal proporljr 
dsnisd 

Cal.—^Kolis V. Kolia, 230 P.2d 641, 104 
C.A.2d 86—Bickford v. Lawson, 67 
P.2d 708, 20 C.A.2d 733. 

Ill.—Cassidy v. Trlebel, 86 N.E.2<!lt' 
461, 337 llLApp. 117. 

Minn.—Chisholm Water Supply Co. v. 
City of Chisholm, 287 N.W. 498, 205- 
Minn. 617. 
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where the questions raised necessitate an examina- statuta or rule of court, in the ebeenee of a eufflelent ex- 
tion of the entire record,where the appeal is tak- failure. 

en from a void order,or where appellee admits Although there is some authority apparently to 
that one ground for appeal was well takcn.6® the contrary,66-50 it is generally the rule that an 

appeal or writ of error will be dismissed on motion 
§ 1359. Want of Prosecution where appellant fails to prosecute it within the time 

An .PP..I or writ of .rror will g.n.r.liy b. dl.mlMod Pfescribed by statute or rule of court, and no suffi- 
Where It le not prosecuted within the time prescribed by cient excuse appears for such failure.®* Want of 


N.C.—^Hartford Acc. & Indem. Co. v. 
Hood, 83 S.B.2d 755. 226 N.C. 187. 

65. Cal.—Kelly v. Liddlcoat, 87 P.2d 
398, 31 C.A.2d 75—Frankish v. Fed¬ 
eral Mortgr. Co., 82 P.2d 962, 28 
C.A 2d 499—Hall v. Wolford, 71 
P.2d 696, 22 CA.2d 637—Bickford 
V. Lawson, 67 P.2d 708, 20 C.A.2d 
733—Barr v. Hall, 49 P.2d 1124, 9 
C.A.2d 426—Shockley v. Elmore, 46 
P.2d 1021, 7 C.A.2d 203—Lowe v. 
City of San Diego, 36 P 2d 668, 1 
C.A.2d 426—Aragon v. Parsons, 27 
P.2d 939, 136 C.A. 31—Nelson v. 
National Guaranty Life Co , 17 P 
2d 166, 128 C.A. 341—Loslcben v. 
California State Life Ins Co., 17 
P.2d 166, 128 C.A 221—Bradford v. 
Brock, 16 P.2d 1036, 128 CA. 326. 

65.5 NC—In re Sharpe's Land, 63 
SE.2d 302, 230 N.C. 412. 

66. Cal —North v. Evans, 28 P 2d 
938, 136 C.A, 434. 

66.50 Ga.—Byers v. Byers, 164 SE 
466, 41 Ga.App. 671—Dubberly v. 
Varnedoe, 97 S.E. 261, 22 GaApp 
738. 

67. Ala —Parker v. Bedwell, 8 So 2d 
893, 243 Ala 221. 

Ariz.—Llano.s De Oro Mining & Mill¬ 
ing Co. V McComas, 107 P 79, 19 
Ariz. 195—Baca v. Noyes-Norman 
Shoe Co, 161 P 884, 18 Ariz 386— 
Consolidated School Dist. No. 19 
of Greenlee County v. Enge, 156 P. 
301, 17 Ariz. 669—Nienstedt v. Dor- 
rlngton, 141 P. 569, 16 Ariz. 121— 
Willis V. Ivy, 141 P, 670, 16 Ariz. 
120 . 

Cal —Schneider v. Title Guarantee & 
Trust Co, 26 P.2d 650, 219 C 405. 

Snyder v. Cotton, 220 P.2d 672, 98 
CA2d 491—Harris v MfElllgott, 
130 P.2d 162, 66 C.A.2d 939—Brod¬ 
erick V. Majestic Ice Cream Co., 129 
P.2d 126, 64 C.A 2d 410—Home 

Owners’ Loan Corp. v. Abraham, 
128 P.2d 672, 64 C.A.2d 802—Car¬ 
penter v. Gensler-Lee Jewelry Co., 
122 P.2d 693, 60 C A.2d 854—Wil¬ 
liam R. Cochran Co. v. Sefton Inv. 
Co., 119 P.2d 162, 48 C.A.2d 854— 
Lehnhof v. Wooley, 117 P.2d 60, 46 
C.A.2d 873—PettJford v. Nelson, 
116 P.2d 176, 46 C.A.2d 869—Tighe 
y. Vail, 112 P.2d 965, 44 C.A.2d 934 
—^Ruggiero v. Larson, 112 P.2d 17, 
44 C.A.2d 932—^People v. Martin, 
110 P.2d 469, 43 C.A.2d 199—Doug¬ 
lass V. Crabtree, 104 P.2d 1066, 40 
C.A.2d 393—Studebaker v. Bower, 
100 P.2d 492, 38 C.A.2d 87—Thrash¬ 


er V. Thrasher, 90 P.2d 365, 32 C. 
A 2d 610—Scott v. Breusing, 89 P. 
2d 662, 32 C.A.2d 298—Grable v. 
Shipp. 86 P.2d 376, 30 C.A.2d 381— 
Manning v. Mercy Hospital, 86 P. 
2d 374, 30 C.A.2d 382—Baldin v. 
Friedman, 85 P.2d 622, 29 C.A.2d 
666—Friedman v. Baldin. 85 P.2d 
621, 29 C.A 2d 663—Llndenberg v. 
Brodek, 78 P 2d 466, 26 CA.2d 675 
—Harrup v. Baker, 74 P.2d 662, 24 
C.A. 2d 176—Rees v. Roberts, 74 P. 
2d 296, 24 C.A.2d 69—Bank of 

America Nat. Trust & Savings 
Ass’n V. Haddan, 73 P 2d 946, 23 
CA2d 696—^Van Brunt v. Hatha¬ 
way. 62 P.2d 768, 17 C.A.2d 625— 
Christy v. City of Alhambra, 62 
P.2d 767, 17 C.A 2d 626—Rolling v. 
Hockenberry, 61 P 2d 893, 10 C.A. 
2d 309—Miller v Bandy, 48 P.2d 
170, 9 C.A 2d 31—Morris Plan Co. 
of Orange County v. Heinz, 38 P. 
2d 199, 2 CA.2d 689—Lewis v 
Shaw, 36 P2d 668, 1 C.A.2d 436— 
In re Coon, 36 P 2d 660, 1 C.A.2d 
437—Shur v Dufault, 23 P.2d 428, 
132 CA. 636—Miller & Lux v. 
Starkey, 15 P.2d 185, 127 C.A. 79— 
Starkweather v Eddy, 7 P.2d 744, 
120 CA 121—Maddox v. Hogin, 6 
P.2d 333, 119 C.A, 230—Wright v. 
Alldredge, 279 P. 834, 100 C.A. 102 
—General Motors Acceptance Cor¬ 
poration V Holman, 217 P. 1086, 63 
CA. 17—Harbaugh v. Las.sen Irr. 
Co., 142 P, 847, 24 C.A. 773. 

Conn—Heard v. Heard, 166 A. 67, 116 
Conn 632—Bailey v. Glpstein, 149 
A. 137, 110 Conn. 680. 

Idaho—Jones v. Stauffer, 288 P. 419, 
49 Idaho 387. 

Ind.—Reeves v. Reeves, 12 N.E.2d 
372, 104 Ind App. 663—Tague v. 
Friendship State Bank, 6 NE2d 
666, 103 Ind App. 138—Relnhard v. 
Skinner, 194 NB. 492, 100 Ind App. 
86—Central Building & Loan Ass’n 
V. Barker, 187 NE. 348, 98 Ind.App. 
204—Milwaukee Mechanics’ Ins. 
Co. of Milwaukee, Wis., v. Ballard, 
186 N.E. 889, 97 Ind.App. 640. 
Iowa—Brotherhood of American 
Yeomen v. Ressler, 250 N.W. 169, 
216 Iowa 983. 

Ky.—James v. Ashland Finance Co., 
30 SW.2d 897, 235 Ky. 180—Wer- 
meling v, Wermeling, 6 S.W.2d 893, 
224 Ky. 107—Wathen v. Wathen, 
216 S.W. 93, 186 Ky. 61—Bowling 
Green v. Elrod, 14 Bush 216. 

Me.—Nichols v. Legard, 97 A. 824, 
114 Me. 666—Murphy v, Dlrigo 
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Mut. Fire Ins. Co., 93 A. 63, 113 
Me. 664. 

Mass.—Waltt v. Badger, 60 N.B.2d 
376, 318 Mass. 101—Building In¬ 
spector of City of Salem v. Gau¬ 
thier, 156 N.E. 684, 259 Mass. 615. 

Miss.—Cobb v. Frazer, 48 So.2d 124, 
209 Miss. 603—Bullock v. Bullock, 
29 So.2d 79, 201 Miss. 180—Yazoo 
& M. V. R. Co. V. McGraw, 80 So 
331, 118 Miss. 850. 

Mo—Hughes v St, Louis Public 
Service Co., App, 261 SW.2d 360 
—Lovins v. Mutual Commerce Cas. 
Co., 166 S.W 2d 965, 237 Mo App. 
661—^West Pub. Co. v. Searcy, App, 
134 S.W.2d 1118—O’Neill v City of 
Mansfield, App., 123 S W.2d 641— 
Ambrose v. Akers, App., 122 S.W. 
2d 96—Miller v. Granby & Neosho 
Telephone Co, App, 122 SW.2d 
27—Wooldridge v. City of Thayer, 
App., 121 SW.2d 761—Hudson v. 
Thomas, App, 109 S.W.2d 906— 
Hartshorn v. Colbert, App., 109 S. 
W 2d 892—Bragg City Special Road 
Dlst. of Pemiscot County v. Bank 
of Caruthersville, App , 109 S W 2d 
892—Thompson v. Kies, App., 109 
S W 2d 891—St John v McCor¬ 
mick, App., 109 SW.2d 874—Hogan 
V. Hogan, App, 109 SW.2d 871 

NJ.—Williams v. White, 117 A. 616, 
98 N J Law 140. 

Giordano v. Asbury Park & 
Ocean Grove Bank. 39 A 2d 433. 135 
N J Eq. 511, certiorari denied 66 H 
Ct 682. 327 US 782, 90 L Ed 1009. 

Fishman v Plach Hat Co , 200 A. 
549, 16 N.J Misc 316—Lobsenz v. 
Lieberfreund, 167 A. 386, 10 N.J. 
Misc. 36. 

N Y —Haas v. Haas. 64 N Y.S 2d 11, 
271 App Div. 107—Russel] v. Stleg- 
litz, 3 NyS.2d 234, 264 App Div. 
681—Raskin v. Murdock, 276 N.Y S. 
168, 243 App.Dlv. 661—Hennenlot- 
ter V. Seinfel, 237 N.Y.S. 367, 227 
App.Dlv. 802, followed in 237 N.Y. 
S 368, 227 App.Dlv. 804—In re 
Atkinson’s Adm’r, 182 N.Y.S. 780, 
192 App Div. 426. 

N C.—Rodman v. Stillman, 17 S.B.2d 
336. 220 NC. 361—Furlough v. 

Nash County Highway Commis¬ 
sion, 142 S.E. 230. 196 N.C. 366, re¬ 
hearing denied 144 S.E. 693, 196 N. 
C. 160—McNeil V. Vlrglnla-Caro- 
llna R. Co., 92 S.E, 484, 173 N.C. 
729—Cox V. Jones, 18 S.E. 199, 113 
N.C. 276. 

Ohio.—Prugh V. Hughel. 89 N.E.2d 
692, 86 Ohio App. 303—American 
Zinc Oxide Co. v. Local Union No. 
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prosecution of an appeal may be considered an | abandonment thereof^ as discussed infra § 1388, war- 


5S6, Columbus Oxide Workers, Co¬ 
lumbus, Ohio, App., 88 N.E.2d 612. 
64 O.L.A. 681—Golden v. Fogo, 
App., 86 N.E.2d 471. 63 O.L..A. 675 
—^Wilson V. Sneed, App., 63 N.E.2d 
216—Ex parte Kurtzhala, App., 60 
N.E.2d 562, affirmed In re Kurtz- 
halz, 48 N.E2d 657, 141 Ohio St. 
432—In re Burgy’s Guardianship. 
App., 86 N.E.2d 606. 

Okl.—In re Toskey's Estate, 11 P.2d 
491, 167 Okl. 216—^Alexander Drug 
Co. V. Holbert. 10 P.2d 412. 156 Okl 
198—Great American Refining Co 
V. PappenfUBS, 216 P. 927, 01 Okl 
189—^In re Assessment of Oklaho¬ 
ma Stockyards Nat. Bank, 178 P 
486, 72 Okl. 36. 

Or.—North Pacific Mortg. Co. v. Wyl- 
berg, 278 P. 82, 129 Or. 466. 

Pa—Vincenzo v. Korato, 64 Pa Su¬ 
per. 221. 

R.I.—Merchants' & Manufacturers’ 
Finance Co. v. Jeschke, 165 A. 441 
SD.—Goetz V. Goetz. 67 N W 2d 784. 
76 S.D. 462—^Wunder v. Wundcr, 43 
N.W.2d 371, 73 S D 360—Walsh v 
Casey, 264 N.W. 821. 64 S D. 142— 
State V. Rumpel, 264 N.W. 820, 64 
S.D. 141—Dougee v. Whltehouse, 
236 N.W 126, 58 SD 131. 

Tex.—Lefevre v Carlton Independ¬ 
ent School Dlst., Civ.App, 292 S.W' 
2d 811—Eason v. City of Waco, 
Civ.App, 262 S.W,2d 760—Brandon 
V. Frost, Civ App., 266 SW.2d 647, 
first case—Trustees of Dlst No. 26 
of Atascosa County v. County 
Board of School Trustees, Civ. 
App, 89 S.W 2d 1041—William.son 
V. Pulliam, Civ App., 89 S.W.2d 
799—City of Houston v. Master- 
son, Civ App. 22 SW.2d 682— 
Thorp V. Reese, Civ.App., 283 S.W. 
303—Joiner v. Texhoma Oil & Re¬ 
fining Co., Civ.App., 240 S.W. 1116 
—^Walton V. Martin, Civ.App,, 239 
S.W. 1117—Burnett v. Foster, Civ 
App., 226 S W. 674—Anderson v, 
Engicr, Civ.App., 184 S.W. 309, 

Cruz V. State, 172 S.W. 236, 76 
Tex.Cr. 32. 

Wash.—^Welch v. Great Lakes Cas. 

Co., 176 P.2d 436, 27 Wash.2d 117. 
4 C.J. P 582 note 47. 

Szezclse of dlUgenoo 

(1) "The exercise of diligence in 
bringing an appeal on for hearing is 
procedural in its nature." 

Cal.—Rossi V. Superior Court in and 
for San Joaquin County, 46 P.2d 
1019, 1020, 7 C.A.2d 91. 

<2) Burden rests on appellant to 
use reasonable diligence to perfect 
and prosecute appeal. 

Cal.—Babb v. Elstrat, App., 303 P.2d 
786—Myers v. Johnson, 201 P.2d 
884, 89 C.A.2d 800—Flint v. Board 
of Medical Examiners of State of 
Cal., 165 P.2d 694, 72 C.A.2d 844. 

Drake v. Davis, 167 P.2d 660, 73 
C.A.2d Supp. 1000. 


Appellee has legTftl right to insist 
on dismissal of appeal for want of 
prosecution. 

Cal.—Jarkieh v. Badagliacco, 166 P. 

2d 969, 68 C.A.2d 426. 

Tex.—Yuba Oil Co. v. Williams, Civ. 

App., 60 S.W.2d 416. 

Di smi ssal after coating anoes 
Rule for dismissing abandoned 
causes on appeal after four continu¬ 
ances, if no cause is shown for fur¬ 
ther continuance, is inapplicable 
where on fourth continuance there 
was appearance and cause shown 
therefor. 

W.Va.—Marcum v. Marcum, 168 S.E 
389, 113 W.Va. 374. 

Effeot of application for extension of 
time 

The rule that appeal on docket 
more than ninety days should be 
dismissed where no steps have been 
taken to bring appellee into court 
does not apply where appellee by 
appearing and asking for an exten¬ 
sion of time has made appearance 
Ind.—National Life & Accident Ins 
Co. V. Hale, 168 N.E. 471, 91 Ind 
App. 193. 

Failnra to forward testimony to ap¬ 
pellate court 

A suit will be dismissed as for 
want of prosecution where the set¬ 
tlement of issues on appeal requires 
the examination of the testimony 
taken before the trial court, and 
I which has not been forwarded to ap-, 
! pellate court though requested by 
the clerk. 

Or.—Schmitt v. Jackson County 
Creamery. 222 P. 685, 110 Or. 687 

Failure of plaintiff recovering 
Judgment against one defendant to 

discuss portion of Judgment appealed 
from in favor of other defendants is 
an almndonment of appeal requiring 
its dismissal. 

Cal.—Bellon v. Silver Gate Theatres, 
47 P.2d 462, 4 C.2d 1. 

Ezonses held sufficient 

(1) Where plaintiff did not Intend 
to abandon appeal but merely intend¬ 
ed to delay perfection of appeal 
pending negotiation for settlement 
of defendant’s proposed amendment 
to plaintiff's proposed case for ap¬ 
peal. 

S.C.—Salley v. Western Mut. Fire 
Ins. Co., 181 S.E 72, 177 S.C. 281. 

(2) Where withholding of tran¬ 
script from flics is not for the pur¬ 
pose of delaying hearing of appeal, 
but for purpose of perfecting ap¬ 
peal. 

Ala.—^National Surety Co. v. O'Con¬ 
nell, 81 So. 146, 16 Ala.App. 654, 
certiorari denied 81 So. 660, 202 
Ala. 684. 

(8) Appellant’s affidavit as to ill¬ 
ness and lack of knowledge con¬ 
cerning his appeal. 
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•Nev,—Golden v. McKlm, 141 P. 676. 
37 Nev. 206. 

(4) Other excuses see 4 C.J. p 582 
note 47 [bj. 

Xu Doulsiana 

(1) The provision of statute that 
lack of prosecution for five years 
after demand and before final Judg¬ 
ment shall be considered abandon¬ 
ment, does not apply to cases pend¬ 
ing on appeal. 

La.—Verrett v, Savoie, 141 So. 854. 
174 La. 844. 

New Orleans Loan & Investment 
Co v. Montagnet, App., 143 So. 
721. 

(2) Earlier decisions regarded this 
act as applicable. 

La.—^Hibernia Bank & Trust Co v. 
Jacob A. Zimmerman & Sons, 120 
So 283. 167 La 7.51 

Good V. Plcone, 137 So. 870, 18 
La.App 42—Mouton v Morgan’s 
Louisiana & T. R. & S. S. Co., 6 
J..a^vpp 74.5 

(3) Failure to take steps in prose¬ 
cuting app(‘als for five years did not 
require dismissal where appellants 
cou.d do nothing to hasten trial and 
the appeals would not be reached in 
duo t.»urse within such time after 
they were placed on the docket. 

La—Phchelhorger v B & T Const. 
Co., 137 So. 194, 173 La 400. 

(4) Dismissal of a suspensive ap¬ 
peal where appellant filed incom¬ 
plete transcript and failed to com¬ 
plete it necessitates dismissal of a 
second appeal even though devolu¬ 
tive and prosecuted within a year 
from the signing of the Dudgmont. 
La.—Richardson v. Henderson Su¬ 
gar Refinery Co, 7 La App. 273. 

(6) Primary purpose of section of 

court ru'es providing that any ap¬ 
peal in which five years have elapsed 
without any sti'ps being taken in 
prosecution thereof shall be consid¬ 
ered as abandoned and subject to- 
summary dismissal by court is to 
prevent clogging and congesting of 
court calendar and docket with cases 
which might never come up for 
hearing or which might prove to be 
moot, if and when heard, as result 
of settlement, death of party, or oth¬ 
erwise, and, having for their princi¬ 
pal objective expeditious disposition 
oi business of the court, such provi¬ 
sions have effect of law. 

La.—State ex rel. Langenstein v. City 
of New Orleans, 84 So.2d 467, 228 
La. 939. 

(6) Where appeal, which had been 
on docket for more than five years 
without any steps in prosecution 
thereof having been taken, had never 
been reached for hearing by court of 
appeal since it was on ordinary dock¬ 
et, appeal would not be dismissed aa 
abandoned but would be transferred! 
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ranting its dismissal,although some cases hold 
that in such circumstances the judgment or order 
appealed from should be affirmed.®Rules pro¬ 
viding for dismissal of appeals for want of timely 
prosecution arc strictly enforced,and appel¬ 
lant must, where necessary, take steps to see that all 
legal duties incident to the prosecution of his ap¬ 
peal are performed.®’^-2® The proceeding will be 
stricken from the docket where plaintiff in error is 
not prepared at the appointed time to prosecute the 
appeal,®® or where an order has been entered de¬ 
claring the appeal abandoned and appellant has 
taken no steps to be relieved from the order or 
to have the appeal heard on the judgment roll 


alone.®® 

An appeal will not be dismissed, however, for 
want of prosecution where the attorneys have 
agreed to postpone the case for the term,*^® where 
the record discloses want of jurisdiction in the 
court bclow,'^! where the delay was not caused by 
appcllant,'^^*® where both parties have been guilty 
of laches,*^® or where both were equally the cause 
of the delay.*^® Where, before the order to show 
cause has been procured, the record has been per¬ 
fected and the appeal can be disposed of on the mer¬ 
its, an appeal will not be dismissed for want of 
prosecution,'^* nor will it be dismissed where the 
ends of justice would be defeated thereby.*^® Like- 


to preference docket and fixed for 
hearing In due course. 

La.—Vetth v Reynolr, App., 78 So.2d 
548. transferred, see 84 So.2d 736. 

(7) Filing of motion for prefer¬ 
ence four months before expiration 
of five years was notice to defend¬ 
ant of prosecution of appeal, and 
motion to dismiss appeal after ex¬ 
piration of five years on ground that 
no steps had been taken in prosecu¬ 
tion of suit was denied. 

La—Smith v Westchester Fire Ins 
Co of N. T., 80 So 2d 418, 227 La. 
812 

(8) An appeal from a Judgment 
dismi.ssing an action need not be 
di.sml.ssed when any of the several 
parties whose action has been dis¬ 
missed falls to perfect the appeal. 
La—Succession of Uthoff, 200 So. 

290, 196 La 892. 

(9) Appeals held dismissed for 
failure of prosecution 

La—Succession of Davis, 85 So.2d 
886, 229 La 314—Juneau v. Juneau, 
80 So 2d 861, 227 La. 921—Harvey 
v. Thomas. 78 So.2d 497, 227 La. 25 
—Williams V. Southern Advance 
Bag & Paper Co., 77 So.2d 416, 226 
La. 848—Di Martino v. O’Brien, 72 
So.2d 749, 225 La. 329—Frost Lum¬ 
ber Industries v Bryant, 179 So. 
297, 189 La 227—Conti v. Southern 
Ry. & Nav. Co , 80 So. 223, 144 La. 
128 

Wadsworth v Demarco, App., 
86 So 2d 212—Mitchell v. Martin, 
App., 86 So.2d 211—Belton v. Wil¬ 
liams. App, 15 So.2d 471—Brooks 
V. Coca-Cola Bottling Co., 1 So.2d 
813—Good V. Plcone, 137 So 870, 18 
La.App 42—Patterson v. Johnson, 
7 La App. 116. 

*67-6 Cal.—Glogau v. Hagan, 280 P. 
2d 392, 103 C.A.2d 828—Mondo v. 
Schwartz, 207 P.2d 60. 92 C.A.2d 
623—Talley v. Ooodfellow, 206 P.2d 
418, 92 C.A.2d 129—Bablone v. San- 
gulenetti, 123 P.2d 86, 60 C.A.2d 
866—Allen v. Brice, 104 P.2d 874, 
40 a A. 2d 98, 


Fla.—Bridler v. Burns, 200 So 365, 
146 Fla. 642 

Idaho.—Moscow Hotel Co. v Em¬ 
ployment Sec Agency, 258 P.2d 
1160. 74 Idaho 162 

N.C.—Fuquay v. Fuquay, 62 S.E.2d 
83, 232 N.C 692. 

67.10 SD.—Miller v Stahl. 2 NW 
2d 686, 68 SD 355—State ex rel. 
Conrad v. Wendland, 279 N.W. 827, 
66 S D. 167—Walsh v. Casey. 264 N. 
W. 821, 64 SD. 142—State v. Rum¬ 
pel, 264 NW. 820, 64 S.D. 141. 

67.16 Ohio —State v. Alessandro, 
App, 93 NE.2d 310, 66 O.L.A. 564. 
Bole held InappUcahle 
Motion to dismi.s.s appeal on ques¬ 
tion of law and fact, for want of 
prosecution, as provided by rule of 
court, was overruled on ground that 
such rule was applicable only to ap¬ 
peals on questions of law. 

Ohio.—Acme Mortg & Inv. Co. v. 
Bachelor, 74 N E 2d 111, 79 Ohio 
App. 417 

67.20 Cal—Flint v. Board of Medi¬ 
cal Examiners of State of Cal., 165 
P 2d 694, 72 C.A 2d 844. 

Docketing appeal 

Even though defendants gave no¬ 
tice of appeal from recorder's court 
Judgment and paid necessary fees 
for perfecting appeal, they were 
guilty of laches. Justifying dismiss¬ 
al of appeal, when they made no ef¬ 
fort to a.'^certain whether their ap¬ 
peal had been placed on trial docket 
for seven terms of court and did not 
execute a stay bond, but instead per¬ 
mitted plainlilt to issue execution 
and to satisfy his Judgment from 
sale of attached property. 

N.C.—Clements v. Booth, 94 S.E 2d 
366, 244 N.C. 474. 

68. Ga.—Griffith v. Mitchell. 43 S.E. 
742, 117 Ga. 476. 

69. N.T.—Heins v. Manhattan R. 
Co., 28 NY.S. 780, 8 Mlsc. 686. 

70. Nev.—Boyce v. Goldfield Third 
Chance Min. Cc « 133 P. 897, 86 Nev. 
63. 

N.J.—State V. Kitchen, 41 N.J.Law 
229. 


71. Tex.—Chicago, etc., R. Co v 
Crenshaw, 112 S.W. 117, 61 Tex 
Clv.App. 198. 

71.5 Cal.—Marr v. Superior Court In 
and for Alameda County, 80 P.2d 
1006, 27 C.A.2d 393. 

72. Cal.—Tripp v. Duane, 24 P. 867, 
86 C. 149. 

4 C.J. p 588 note 50. 

73. Md.—Caroline County Com’rs v 
Beulah, 188 A. 25, 153 Md. 221. 

R.I.—Coates v. Coleman, 61 A.2d 81, 
72 R.I. 804, reargument denied 61 
A 2d 530, 72 R.I. 304. 

Wash.—Hamilton v. Kiona-Benton 
Irr. Dlst., 268 P.2d 446, 44 Wash 2d 
421. 

Motion granted on oondltlon 

Where both sides have delayed, 
the motion for dismissal may be 
granted conditionally, on failure of 
appellant to file the record within a 
certain time, pay respondent’s coun¬ 
sel a certain sum, serve his brief be¬ 
fore a certain date, and enter into a 
stipulation with respondent’s counsel 
for placing the cause on the short 
calendar. 

N.D—Johanna v. Larson, 160 N.W. 
536, 30 N.D. 23. 

74. N.Y.—May v. Field, 9 N.Y.S.2d 
7. 256 App Dlv. 898. 

N.D.—Auth V. Kurkoki Elevator Co., 
167 N.W. 389, 39 N.D. 246. 

75. Ala—Muscogee Motor Co. v. 
Cook, 190 So. 71, 238 Ala. 178 

N.J—Buskin V. Calc, 78 A.2d 420, 11 
N J Super. 349. 

Ramsey v. Perth Amboy Ship¬ 
building, etc., Co , 80 A. 944, 79 N 
J.Bq. 18. 

Judgment against garnishes 

Appeal by Intervening petitioner, 
who claimed fund sought to be gar¬ 
nisheed. from Judgment against gar¬ 
nishee in effect finding that fund be¬ 
longed to Judgment debtor, was not 
dismissible, where garnishee Joined 
with Intervening petitioner in filing 
notice of appeal, because garnishee 
did not also Join with Intervening 
petitioner in filing abstract and brief 
and declined to Join in execution of 
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wise, when error is apparent on the face of the 
record and is admitted by appellee, his motion to 
dismiss the case for want of prosecution will not, 
it seems, be granted under ordinary circumstanc¬ 
es.'^® 

§ 1360. Want of Revival on Death of Party 

In the absence of timely proceedings for revival or 
substitution, an appeal or writ of error will generally be 
dismissed after the death of a necessary party thereto. 

An appeal or writ of error will generally be dis¬ 
missed where a necessary party thereto has died 
and no proceedings for revival or substitution are 
had within the time provided by statute,although 
a dismissal may be denied if, in the discretion of 
the appellate court, the ends of justice do not de¬ 
mand it.^® 

§ 1361. Want of Right to Appeal 

a. In general 

b. Want of interest 

a. In General 

An appeal or writ of error will generally be dismissed 
where taken by a person who Is not aggrieved by the deci¬ 
sion or order appealed from. 

An appeal will generally be dismissed where taken 


5 G*J«S* 

by one who has no right to appeal because he is 
not aggrieved by the decision or order appealed 
from.*^® Thus, an appeal®® or writ of error®^ may 
be dismissed where taken in violation of a written 
agreement that an award shall be final and without 
appeal or exception. Likewise an objection that an 
appeal has been taken in violation of a stipulation 
waiving the right to appeal is properly taken by a 
motion to dismiss based on the agreement,®® and 
when matters constituting a waiver or estoppel ap¬ 
pear of record, the objection is properly raised by 
motion to dismiss;®® but when they do not so ap¬ 
pear, the objection must in some jurisdictions be 
raised by a plea or answer in bar of the appeal or 
writ of error as considered supra § 1291. An appeal 
from an order dismissing a suit for want of capacity 
to sue will not be dismissed on the ground that appel¬ 
lant, not having capacity to sue, cannot for this rea¬ 
son prosecute an appeal.®® 

b. Want of Interest 

An appeal will be diamitsed where taken by one who 
has no Interest In the litigation or whose right to prose¬ 
cute the appeal has ceased. 

Where an appeal is taken by one who has no 
interest in the litigation, and therefore no right to 
a review of the trial court^s judgment or decree,®® 


appeal bond or participate in further 
prosecution of appeal. 

Ill.—Morris v, Carroso, 11 N.I!3.2d 
816, 292 Ill.App. 620. 

76. Tex.—Houston Tap, etc.. R, Co. 
V. Milburn, 34 Tex. 224. 

77. La.—Navarro v. Derbes, 30 So. 2d 
126, 211 La. 384. 

Mo.—^Wormlngton v. City of Monett, 
App., 198 S.W.2d 536, appeal dis¬ 
missed 204 S.W.2d 264, 356 Mo. 
876. 

N.Y.—^Wanamaker v. Springstead, 85 
N.T.S.2d 27, 274 App.Dlv. 1008, re- 
argument denied 85 N.Y.S.2d 926, 
274 App.Dlv. 1066. 

Okl.—Jackson v. Northeast Okl. H. 
Co., 236 P.2d 970, 205 Okl. 266— 
Sanditen v. Linn, 196 P. 136, 81 
Okl. 42—Chin Goon v. Scott, 144 
P. 690, 44 Okl. 299. 

4 C.J. p 683 note 66. 

Continuance or revival of proceed¬ 
ings on death of party pending ap¬ 
peal see supra 9§ 408-412. 

Btatnte preventing lapse 

Under a statute preventing the 
lapse of a suit by the death of a par¬ 
ty, the fact that plaintiffs and appel¬ 
lants failed to make the legal repre¬ 
sentatives of a certain party appellee 
parties at the time of her death 
pending appeal, or prior to the hear¬ 
ing of the case on the appeal and 
judgment, although they knew of the 
death, was no ground for dismissal 
of the appeal under a claim that the 


parties thereby abandoned the ap¬ 
peal. 

La—Cambon Bros. v. Suthon, 87 So. 
612, 148 La. 669. 

78. La.—Succession of Gallia, 68 So. 
691, 130 La. 867. 

79. Ala.—Devane v. Smith, 112 So. 
837, 216 Ala. 177. 

Alaska—In re Adams, 8 Alaska 393. 
Cal.—In re Scherer’s Estate, 131 P. 
2d 617, reheard 136 P.2d 103, 68 C. 
A.2d 133. 

Md.—Paradise Amusement Co. v. 

Boehl, 67 A.2d 301, 190 Md. 69. 
Mass—Lowell Bar Ass’n v. Loeb, 62 
N.E 2d 27. 316 Mass. 176. 

Mo.—Luethans v. Lahey, App., 237 S. 
W,2d 209—Boone v. Ledbetter, 200 
S.W 2d 601, 240 Mo.App. 368. 

N.H.—Swan v. Bailey, 146 A. 89, 84 
N.H. 73. 

NY.—In re Cannan’s Estate, 103 N. 
Y.S.2d 422, 278 App.Dlv. 742—Far¬ 
rington V. 4 to 12 Water Street 
Bklyn., 66 N.Y.S.2d 480, 269 App. 
Div. 903, appeal denied 57 N.Y.S.2d 
848, 269 App.Dlv. 940—In re Reed, 
244 N.Y.S. 217, 230 App Div. 764. 
N.C.—Hooper v. Maryland Cas. Co., 
63 SE2d 128, 233 N C, 164. 

Wis.—Clark v. Hill, 243 N.W. 602, 
208 Wis. 676. 

4 C.J. p 683 note 57. 

•nbstitution of partits 
Motions to dismiss appeals taken 
in name of party after adjudication 
of bankruptcy and appointment of 
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receiver on the ground that appel¬ 
lants were not aggrieved should be 
denied; receiver having been substi¬ 
tuted. 

Minn.—Taney v. Hodson, 212 N.W. 
196, 170 Minn. 230. 

80. Pa.—Watson v. Wetter, 91 Pa. 
386. 

53 C.J. p 812 note 76. 

Agreement not to appeal see supra S 

210 . 

81. Pa.—Sargeant v. Clark, 108 Pa. 

688 . 

63 C.J. p 812 note 77. 

82. Ind.—Southern Indiana Power 
Co. V. Cook, 107 N.E 12, 182 Ind. 
606, followed in Southern Indiana 
Power Co. v. Meadows, 107 N E. 
14, 182 Ind. 714. 

83. Colo.—Atkinson v. Tabor, 8 P. 
64, 7 Colo. 196. 

Ky.—Haggin v. Montague, 101 S W. 
893, 126 Ky. 607, 31 Ky.L. 123. 

84. Cal.—Ginsberg Tile Co. v. Fara- 
one, 278 P. 866, 99 C.A. 381. 

85. Ky.—Maryland Cas. Co v. Holt’s 
Adm’x, 146 SW.2d 940, 286 Ky. 66. 

La.—Bank of La Fourche v. Barrios, 
118 So. 893, 167 La. 215. 

N.Y.—In re Knowlton’s Will, 89 N.Y. 
S.2d 104, 276 App.Div. 849—In re 
Knowlton’s Will, 89 N.Y.S.2d 103, 
276 App.Dlv. 848. 

W.Va.—Turner v. Norfolk, etc., R. 
Co., 22 S.E. 83, 40 W.Va. 676. 
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or where appellant's right to prosecute the appeal ings is waived, as considered infra § 1364. Dis- 
has ceased,or the appeal has been repudiated by claimer of interest in the subject matter by appel- 
appellant,8*^ it will be dismissed, unless the motion lant®® or appellee,loss or disposition of interest 
involves the whole merits of the case,*® or unless of appellant®^ or the loss or disposition of the inter- 
the right to a dismissal for defects in the proceed- 


Wyo.— Oorpng Juris guotgd la Cheev- 
er V. Warren, 249 P.2d 163, 166, 70 
Wyo. 296. 

4 C.J. p 683 note 68. 

Xa absence of waiver 
On appeal from judgment for 
plaintiff by one not party below, on 
failure to show that appellant was 
connected in any way with defend¬ 
ant in trial below, or with Judgment, 
and In absence of waiver of such ir¬ 
regularity by appellee, appeal will be 
dismissed. 

Ky.—Pordson Coal Co. v. Jump, 271 
S.W. 1096, 208 Ky. 784. 

Appeals held not dlsmiseible 

(1) It was error to dismiss an ap¬ 
peal from a judgment that a certain 
person was decedent’s only heir, on 
the ground that appellants were ap¬ 
parently mere strangers to the case, 
where they described themselves as 
"adverse claimants” to such person. 
Ga—Underwood v. Stanford, 86 S E. 

102, 143 Ga. 326. 

(2) An appeal from an order deny¬ 
ing a temporary injunction against 
interference with election of church 
officers was not dlsmlssible on the 
ground that all the appellants had 
been expelled from the church, where 
the record established that at least 
three of the appellants had not been 
so expelled. 

Tex —Hughes v. Keeling, Civ App , 
198 S.W 2d 779. 

(3) Where trial Judge ex proprlo 
motu removed coreceivers of corpo¬ 
ration and appointed a new receiver 
and recalled and dismissed the rule 
taken by coreceiver seeking an order 
authorizing cessation of operation of 
business of the corporation as a go¬ 
ing concern and continuation of 
proceedings for liquidation, appeal 
was not dlsmlssible, since coreceiv¬ 
er as a stockholder of the corpora¬ 
tion had sufficient “Interest” to au¬ 
thorize an appeal from the order, 
notwithstanding his removal as co- 
receiver 

La—^Woods Mfg. Co. v. Southern 
Sales Co, 4 So 2d 811, 198 La. 732. 

86 . Ky.—Fidelity & Casualty Co. of 
New York v. Carson, 266 S.W. 1063, 
206 Ky. 136. 

Wyo.— Corpus Juris quoted la Cheev- 
er V. Warren. 249 P.2d 163, 166, 70 
Wyo. 296. 

4 C.J. p 684 note 69. 

Admlsslou of lien 

Where mechanics* liens in favor 
of several claimants wore establish¬ 
ed, as to one whose lien was admit¬ 
ted, the appeal should be dismissed: 
for he was not an adverse party, and 


was not necessary to consideration 
of assignments of error against 
others. 

Or.—Johnson v. Paulson, 164 P. 686, 
83 Or. 238. 

Appellaut having dual Interest 

Plaintiffs appeal from rulings on 
demurrers to pleadings to enforce 
attachment lien was not dlsmlssible 
as moot, where she still had inchoate 
interest as heir at law to prevent al¬ 
lowance of unjust claim although no 
further interest as creditor. 

Kan.—Paul v. Butler, 282 P. 732, 129 
Kan. 244. 

When defendant purchased claim 
against himself pending appeal, ap¬ 
peal was dismissed on ground of 
confusion. 

La.—McMichael v. Thomas, 113 So. 
828, 164 La. 233. 

87. S D.—Sioux Hudson-Essex Co. v. 
Iowa Guarantee Mortg. Corpora¬ 
tion, 241 N.W 327, 69 S.D. 621. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in Cheever v. Warren, 249 P.2d 
163, 166, 70 Wyo. 296. 

88. Ill.—Logue V. Von Almen, 40 N. 
E2d 73. 379 III. 208, 140 A.L.R. 
261. 

La.—Ruiz V. Pons, 74 So. 713, 141 
La. 110 

4 C.J. p 684 note 61. 

Merits of case so involved as to pre¬ 
vent dismissal 

(1) A contention that corporation 
had no appellate interest because 
corporation cannot be formed to act 
as trustee of estate bequeathed in 
trust constituted no ground for dis¬ 
missing corporation’s appeal, since 
such contention involved merits of 
case. 

La.—Succession of Marion, 164 So. 
626, 183 La. 680. 

(2) A contention that testamen¬ 
tary trustee's executrix lacked ap¬ 
pealable Interest because having no 
right to file account of trustee’s ad¬ 
ministration constituted no ground 
for dismissing executrix* appeal, 
since such contention involved mer¬ 
its of case. 

La.—Succession of Marion, supra. 

89. Ariz.—Hinton v. Hotchkiss, 174 
P.2d 749, 66 Ariz. 110. 

Cal —Mono County Irr. Co. v. State. 
167 P. 199, 32 CA. 184, error dis¬ 
missed State of California v. Mono 
County Irr. Co., 39 S.Ct. 268, 249 U. 
S. 681, 63 L.Ed. 786. 

Mont.—First Nat. Corporation v 
Perrine, 43 P.2d 1073, 99 Mont. 464 
Okl—Brunson v. Lightfoot, 209 P 
922, 87 Okl. 202—Bartlett v. At¬ 
kins, 169 P. 1076, 67 Okl. 181. 
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Utah.—American Cement & Plaster 
Co. V. Epperson, 7 P.2d 681, 79 
Utah 63. 

Wis.—Le May v. Renier, 197 N.W. 
736, 183 Wis. 320. 

That a husband olalmsd evsmp- 
tions which would require convey¬ 
ance to him of property claimed as 
assets of his wife’s estate was not a 
repudiation of his prior claim of 
ownership, such as Justified dismiss¬ 
al of his appeal, in his action to 
replevin the property. 

N.D—Truman v. Dakota Trust Co., 
161 N.W. 219, 29 N.D. 466. 

90. Pa.—Commonwealth v. Certain 
Confiscated Liquors, 140 A. 128, 291 
Pa. 367. 

Disclaimer by necessary party 

An appeal in a suit by heirs for 
their interests in a decedent’s estate 
and for partition, which involved a 
controversy as to a one-third share 
in the estate, cannot be dismissed 
as to appellees, who disclaimed any 
interest in the share in controversy, 
if they were necessary parties to a 
determination of the question of law 
Involved. 

La—Succession of Williams, 88 So. 
791, 149 La. 197. 

91. U.S—United Porto Rican Sugar 
Co. V. Saldana, C.C.A.Puerto Rico, 
80 F.2d 13. 

Cal.—Hindman v. Owl Drug Co., 33 
P.2d 1026, 1 C 2d 142. 

McIntosh V. McIntosh, 161 P.2d 
407, 70 C A.2d 686. 

Colo.—Buffehr v. Senter, 186 P. 618, 
67 Colo. 498. 

Ind.—Gary Amusement Co. v. Hirsth, 
198 N.E. 298, 209 Ind. 226. 

Olstead V. McKenzie, 180 N.E 
481, 94 Ind.App. 180. 

Iowa —Karolussen v. Christianson, 
174 NW. 482, 187 Iowa 744. 

Miss.—Mclnnls v. Simmons, 139 So. 
872, 162 Miss 606. 

N.C.—Swlnk V. Horn, 40 S E 2d 362, 
226 N.C 718. 

Okl.—Sanders v. City of Tulsa, 210 
P. 724, 87 Okl. 269. 

S.C.— Corpus Juris Ssouudum cited 
in Johnson v. Brandon Corp., 69 S. 
E.2d 694, 696, 221 S.C. 160. 

Tex—Robert Thompson & Co. v. City 
of San Antonio, Com.App,, 44 S.W. 
2d 972—Robert Thompson & Co. v. 
City of San Antonio, Com.App., 38 
S.W.2d 784. 

Wash.—Naylor v. Morrow, 230 P. 

143, 131 Wash. 288. 

Exercise of option 

In action by lessor of mining 
claims and first lessee against les¬ 
sor’s attorney to lease and a second 
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cst of the appellee, or of both parties,may re¬ 
quire dismissal of the appeal. 

However, conveyance by appellant of the prop¬ 
erty in litigation does not require dismissal of the 
appeal where the cause could proceed in the name 
of appellant or there could be a substitution of par¬ 
ties,®^ or where appellant retains some interest in 
the outcome of the suit notwithstanding his con¬ 
veyance.®® In a suit to quiet title, the purchase of 
a deed of trust from defendants by one party plain¬ 
tiff does not require that the appeal of plaintiffs be 
dismissed.®® An appeal from a judgment sustain¬ 
ing a provisional seizure of property need not be 
dismissed because of the sale of the property by 
the marshal before the appeal was taken as appel¬ 
lant’s right to claim the proceeds of the sale is not 
destroyed.®*^ Further, statutory provisions fre¬ 


quently forbid the abatement of suits because of a 
transfer of interest, and under such provisions such 
a transfer affords no grounds for dismissal.®® 

§ 1362. Review Unnecessary or Ineffectual 

a. In general 

b. Effect of other judicial proceedings 

a. In General 

An appaal will ba ditmitiad whera an avant occurs 
which randars a determination of it unnecessary or makes 
it imposaibla for the .reviewing court to grant efrective 
relief. 

If, pending an appeal, an event occurs which 
makes a determination of it unnecessary or renders 
it clearly impossible for the appellate court to grant 
effectual relief, the appeal or writ of error will be 
dismissed.®® Thus an appeal will be dismissed 


lessee to establish first lease had 
never been forfeited, exercise by 
first lessee of option to purchase 
claims rendered moot controversy 
Involved In writ of error by second 
lessee to reverse or modify decree in 
favor of the first lessee, declaring 
the second lease was void and can¬ 
celed; exercise of the option having 
terminated any interest of the sec¬ 
ond lessee in the property. 

Colo.>—Bulfehr v. Senter, 186 P. 618, 
67 Colo. 498. 

Xkmm of possession 
Where, after Institution of action 
for possession of realty, defendant 
obtained lease thereto, basing de¬ 
fense on lease, adjudication restoring 
possession of realty to lessor pend¬ 
ing defendant’s appeal terminated 
defendant’s appealable interest. 

Ind.—Olstead v. McKenzie, 180 N.E. 

481, 94 Ind.App. 180. 

Bale of property 

Where, before hearing of appeal, 
record showed that parties formerly 
seeking injunction to restrain pick¬ 
eting had disposed of property and 
business sought to be protected, 
court dismissed appeal on ground 
that question originally presented 
had become moot. 

Ind.—Gary Amusement Co. v. Hirsth, 
198 NE 298, 209 Ind. 226. 

82. Ga.—O’Neal v. Hood Coach 
Lines, 176 S.E. 15, 179 Ga. 72. 

83. Ind.—^Kieselbach v. Feuer, 109 
N.E. 842, 183 Ind. 682. 

N.M.—Fling v. Fling, 193 P. 499, 26 
N.M. 421. 

84. Cal.—McCartney v. Campbell, 
284 P. 220, 208 C. 647. 

Xnd.—Poparad v. Indianapolis Bys., 
89 N.E.2d 781, 111 Ind.App. 814. 
Where purchaser is substituted as 
party plaintiff the fact that after 
judgment was rendered and prior to 
appeal plaintiff grantor sold interest 


in land sought to be recovered does 
not warrant dismissal of appeal. 
Okl.—Camp v. Whitney, 12 P,2d 600, 
168 Okl. 32. 

85. La.—Gibson v. Young, App., 163 
So. 747. 

Oonveyanoe held not to require dis¬ 
missal 

(1) Defendant’s conveyance of 
land in controversy does not require 
dismissal of defendant’s appeal from 
adverse judgment in suit to deter¬ 
mine ownership of land, where deed 
provided for payment of considera¬ 
tion out of oil produced and sold. 

La.—Gibson v. Young, supra. 

(2) Motion to dismiss appeal on 
ground appellant had no further in¬ 
terest in case, having sold land, must 
be denied where the sale warrants 
title, and a reversal is essential to 
sustain the transfer. 

La.—Jackson v. Florshelm Bros. Dry 
Goods Co., 131 So. 725, 171 La. 
606. 

(3) Conveyance by plaintiff suing 
to restrain violation of restrictions 
in deed did not render question moot, 
since plaintiff retained vendor’s Hen. 
Tex.—Foster v. Bunting, Clv.App., 

19 S.W.2d 784. 

(4) Appellant’s conveyance of 
property in litigation to secure In¬ 
debtedness, which was extinguished 
and land reconveyed prior to serv¬ 
ice of final notice of appeal, did not 
require dismissal of appeal. 

Kan.—Colvin v. Colvin, 280 P. 763, 
128 Kan. 691. 

86. Mo.—Mahen v. Buhr, 240 B.W. 
164, 293 Mo. 600. 

87. La.—Tilly v. Woodham, App., 
168 So. 771. 

88. Iowa.—^Unlon Central Life Ins. 
Co. of Cincinnati v. Eggers, 237 N. 
W. 240, 212 Iowa 1365. 

88. Ala.—Moore v. Cooke, 84 So. 2d 
748, 264 Ala. 97—State ex rol. 
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Lloyd V. Morris. 79 So 2d 4.31, 2(52 
Ala. 432—Shelton v. Shelton, 26 
So.2d 653, 248 Ala 48—Gaines v. 
Malone, 7 So 2d 263, 242 Ala. .'>95 
—Oorpus Juris Beouudum cited in 
Coleman v. Mange, 180 So. 749, 750, 
288 Ala. 141—Alabama Power Co 
V. City of Sheffield, 166 So. 797, 232 
Ala. 63, followed in Alabama Pow¬ 
er Co. V, City of Tuscumbia, 166 
So. 799, 282 Ala. 66 
Caldwell v. Loveless, 86 So. 807, 
17 Ala App. 381. 

Ariz—Gibson v. Board of Sup’rs of 
Cochise County, 179 P. 640, 20 Ariz. 
222 . 

Cal.—Consolidated Vultee Aircraft 
Corp V. United Auto Aircraft & 
Agr. Implement Workers of Amer¬ 
ica. Local 904, 1()7 P 2d 725, 27 C 
2d 869—Crangle v City Council of 
Crescent City, 26 P 2d 24, 219 C. 
239—Morris v. Cole. 24 P.2d 786, 
218 C. 676—Weber v. Nasser, 292 
P. 637, 210 C. 607 

In re Tierney’s Estate, 146 P.2d 
700, 63 C.A.2d 296. followed in In 
re Tierney’s Estates and Guard¬ 
ianships, 146 P.2d 704, 63 C.A.2d 
839—California Pac. Title & Trust 
Co. v. California Mining & Dredg¬ 
ing Syndicate, 61 r.2d 1181, 17 C.A. 
2d 863—Morgan v. Los Angeles 
Bock & Gravel Corporation, 287 P. 
152, 105 C.A. 224. 

Colo.—Northern Colorado Irr. Co. v. 
Board of Com’rs of Arapahoe Coun¬ 
ty, 88 P.2d 889, 96 Colo. 665— 
Buffehr v. Senter, 186 P. 618, 67 
Colo. 498. 

Conn.—^Winchester Repeating Arms 
Co. V. Badcliffe, 56 A.2d 1, 134 
Conn. 164. 

Fla.—^Dehoff v. Imoson, 16 So.2d 268, 
163 Fla. 668—M. P. S. Land Co. v. 
J. Bay Arnold Cypress Co., 139 So. 
200, 103 Fla. 732—Du Bose v. Mels- 
ter, 110 So. 646, 92 Fla. 995. 

Ga.—Patten v. Miller, 8 S E.2d 767, 
190 Ga. 123—Nye Odorless Incln- 
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•rator Corporation v. Folton, 169 S. 
O. 267, 172 Qa. 792—Head v. North 
American Iiife Ina. Co. of Chlca- 
go, Ill., 158 S.E. 746, 172 Ga. 766— 
Westberry v. Price, 90 S.B. 858, 146 
Oa. 126. 

Almand v. Northern Assur. Co., 
73 6.£.2d 101, 87 GaApp. 198. 

Hawaii.—^Anderson v. Cain, 27 Ha- 
wail 415. 

Idaho.—Kootenai County v. White, 
27 P.2d 977, 58 Idaho 804. 

Ill.—Barnard v. Michael, 63 N.E.2d 
858, 392 Ill. 130—First Nat. Bank 
of Jonesboro v. Road Diet. No. 8, 
58 NE.2d 884, 389 Ill. 156—Chica¬ 
go City Bank & Trust Co. v. Board 
of Education of City of Chicago. 
54 N.E.2d 498, 386 111. 5U8, certio¬ 
rari denied Hutchinson v. Board 
of Education of City of Chicago, 
65 S.Ct. 70. 323 U.S. 734, 89 L. Ed. 
588, rehearing denied 65 S.Ct. 116, 
323 U.S. 814, 89 L.Ed. 648. certio¬ 
rari denied Lewis v. Board of Edu¬ 
cation of City of Chicago, 65 S.Ct. 
70, 323 U.S. 783, 89 L.Ed. 588. re¬ 
hearing denied 65 S.Ct. 115, 323 U. 
S. 814, 89 L.Ed. 64 8—People ex 
rel. Lawrence v. Village of Oak 
Park, 190 N.B 286. 366 Ill. 164— 
Jones V. Clark, 189 N E. 870, 356 
Ill 627—Tuttle v Gunderson, 173 
N.E 175, 341 Ill 36. 

Ind—State v. Jackson, 137 N.E. 51, 
192 Ind. 407. 

Board of Finance of Town of 
Brook V. Spangler, 192 N.E 719, 
99 Ind App. 702 

Iowa.—Ransom v, Mellor, 248 NW. 
361, 216 Iowa 197—Fallon v. Barr, 
209 N.W. 392—McGovern v. Mc¬ 
Govern, 186 N.W. 60, 192 Iowa 
1196. 

Kan.— Corpus Juris Secundum cited 

In Achenbach v. Baker, 101 P.2d 
937, 940, 151 Kan 827—Klein v. 
Bredehoft, 76 P 2d 232, 147 Kan. 71 
—Claiborne v American Title & 
Trust Co., 264 P. 742, 126 Kan 393 
—State V. Independence Gas Co., 
172 P. 713, 102 Kan. 712. 

Ky — Corpus Juris Secundum cited 
in Louisville Transit Co. v De¬ 
partment of Motor Transp., 286 S. 
W.2d 636, 638—Mason v. Common¬ 
wealth, 283 S.W.2d 846—Royse v 
Faulkner, 257 S W.2d 906—Brown 
V. Baumer, 191 S.W.2d 235, 301 Ky. 
815—Brooks v. Collett, 178 S.W.2d 
48, 296 Ky. 641—^Norris v. Bowles, 
166 S.W.2d 981, 292 Ky. 641— 

White V. Hamlin, 97 S.W.2d 543, 
266 Ky. 631— Corpus Juris cited In 
Hudspeth v. Commonwealth, 265 
S.W. 18, 19, 204 Ky. 606. 

La.—State ex rel. Davis v. Mclnnls, 
182 So. 669, 171 La. 1000—Chaffe 
V. City of Minden, 127 So. 623, 170 
La. 266—Turner v. City of New 
Orleans. 115 So. 128. 164 La. 1013 

Blanchard v. City of Shreveport, 
App., 90 So.2d 666—Trimble v. Cha¬ 
vis, 123 So. 518, 11 La.App. 208. 

Md.—Bowles v. M. P. Moller, Inc., 
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164 A. 666, 166 Md. 670 —CuItot v. 
Cook, 106 A. 1, 136 Md. 688. 
Mass.—Caputo v. Board of Appeals 
of Somerville. Ill N.E.2d 674, 330 
Mass. 107. 

Mich —In re Oakman Boulevard in 
City of Detroit, 189 N.W. 103, 219 
Mich. 338—Tierney v. Union School 
Dlst. of Bay City, 177 NW. 966, 
210 Mich. 424. 

Minn.—Mid-West Wine Co. v Eric- 
son, 34 N.W.2d 738, 227 Minn. 24— 
Rldgway v. Mirkovlch, 256 N.W. 
521, 192 Minn. 618. 

Mo.— Corpus Juris Secundum quoted 

in Koch v. Board of Regents of 
Northwest Missouri State College, 
265 S W.2d 421, 424. 

Neb—McCarter v Lavery, 164 N.W. 
1054, 101 Neb. 748. 

N J.—McCann v. New York, S. & W 

R. Co., 127 A. 796, 101 N.J.Law 

66 . 

In re Braunsteln’s Will, 149 A. 
349, 106 N JEq. 682. 

N.M —Clark v. Roscnwald, 247 P. 
306, 31 NM. 443. 

N.Y —People ex rel Safford v. W’aah- 
burn. 124 N E 723, 227 N.Y. 585 
Tripp V. Joseph H. Meyer Bros, 
270 N.YS 30. 240 App Dlv. 387— 
Snedecor v. Chiipel, 183 N.Y.S. 86. 
192 App Dlv 915—Abraham v. 
American Exchange Nat. Bank, 159 
N.YS 396. 174 App Div. 854. 

N D —Citizens’ Nat Bank of North- 
wood V. Larson, 230 N.W. 292, 69 
N.D. 427. 

Ohio.—Scheible v. Hogan, 148 N.E. 
681, 113 Ohio St. 83. 

Groaaglaus v Board of Elections 
of Stark County, 88 N E 2d 245, 85 
Ohio App 134—Farrell v. Brazoe, 9 
Ohio App 218. 

Okl —We.stgate Oil Co v Refiners 
Production Co, 44 P.2d 093, 172 
Okl 260—Webb v. Oklahoma Gas 
& Electric Co„ 211 P. 932, 88 Okl. 
183. 

Or— Corpus Juris Secundum cited In 

Oregon State Grange v. McKay, 
238 P2d 778, 780, 193 Or. 627, re¬ 
hearing domed 239 P.2d 834, 193 Or. 
627—Rasmussen v. City of Forest 
Grove. 284 P. 197, 131 Or. 686. 

Pa—O'Donnell v. Pennsylvania Liq¬ 
uor Control Bd., 46 A.2d 369, 168 
Pa Super 633 

Tenn —Thompson v. Menefec, 6 
TennApp 118. 

Tex.—Iticliburg v. Fore, Civ.App , 190 

S. W.2d 164—Lumbermen’s Mut 
Casualty Co. v. Consumers Lignite 
Co., CIv.App., 91 S.W.2d 946, error 
refused—Panhandle Compress & 
Warehouse Co. v. Badgett, Civ 
App , 80 S W.2d 466—^Kilday v. Ala¬ 
mo Post No. 2, American Legion. 
Civ.App., 65 SW.2d 430—Thomas 
v. Howell, Clv.App., 268 S.W. 568. 

Va.—United Dentists v. Common¬ 
wealth, 173 S.E. 608. 162 Va. 347— 
Wallerstein v. Brunder, 118 S.E 
224, 136 Va. 643. 

Wash.—Dunn v. City of Centralla, 
280 P. 26, 163 Wash. 496—Barber 
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Asphalt Pay. Co. v. Hamilton, 141 
P. 199, 80 Wash. 61. 

W.Va.—Corpus Juris Bscundum eltsd 

in Norfolk & W. Ry. Co. v. County 
Court of Mingo County, 16 S.E. 674, 
677. 123 W.Va. 461—Pingley v. 

Plngley, 96 S.E. 860, 82 W.Va. 228. 
Wyo.— Corpus Juris Sscundum quot. 
•d in Cheever v. Warren, 249 P. 
2d 163, 166, 70 Wyo. 296—House v. 
Wyoming Highway Dept., 208 P.2d 
963, 66 Wyo 1—In re Welch, 184 
P.2d 593, 64 Wyo. 49. 

4 C.J. p 684 note 62. 

Acts of legislature 

An appeal from a judgment over¬ 
ruling a demurrer to a bill by tax¬ 
payers to restrain state otlicers from 
constructing a building without an 
appropriation therefor is rendered 
moot by an appropriation for such 
construction after commencement of 
the suit 

Mich —Carrier v. State Administra¬ 
tive Board, 196 N.W 182, 225 Mich. 
563. 

Amendment of pleadings 

(1) Where, after an amended com¬ 
plaint had been served, an appeal 
was taken from an order based on 
the original complaint, the questions 
presented are abstract and will not 
be decided. 

N.Y.—Millard v Delaware. L. & W. 
R Co. 197 N.YS 747, 204 App. 
Div. 80. 

(2) Whore court denied defendant’s 
motion to require plaintiffs to serve 
amended complaint, but plaintiffs 
subsequently amended their com¬ 
plaint, amended complaint supersed¬ 
ed original complaint and defend¬ 
ants’ appeal based on denial of their 
motion would be dismissed. 

N.Y.—Rockville Park Homes, Inc v. 
Blumenfcld, 125 N Y S 2d 11, 282 
App.Div. 895—Leaman v St hell, 39 
NYS2d 417, 26.5 App Div 1011, .ap¬ 
peal withdrawn 41 N.Y.S 2d 205, 
266 App Dlv. 662. 

(3) Where, after demurrer to bill 
was overruled, bill wa.s amended ma¬ 
terially and amendmrmt supplied the 
only ground on which plaintiff was 
granted relief, ruling on demurrer 
even though erroneous became moot 
and hence appeal from interlocutor.v 
decree overruling such demurrer 
would be dismissed 

Mass —National Overall Dry Clean¬ 
ing Co. V. Yavner, 73 N.E.2d 744, 
321 Mass. 434 

Aa appeal from an order of a aln. 
gle Jnstioe of the supreme court de¬ 
nying application to be made a party 
plaintiff to action, whether or not 
such appeal is regarded aa a re¬ 
newed application to the court, will 
be dismissed as being purely academ¬ 
ic, where the cause to which the or¬ 
der appealed from related no longer 
was pending, independently of what 
the status of such order may be un¬ 
der Pract Act S 31. 
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where by reason of a change of conditions or cir- | cumstances the 


K.X—McCann v. New York, S. & W. 
R. Co., 127 A. 796, 101 N.J.Law 56. 
Appeal to preserro rights wader 
o&e oanee of action in the event of 
s. reversal as to other causes of ac¬ 
tion will be dismissed as unnecessary 
when such rigrhts could have been 
protected by exception. 

N.Y.—Wilton Mtg. Co. v. Berger, 187 
N.Y.S. 487, 196 App.Div, 121. 

•Oronnds for dismissal held iasnffl- 
oient 

(1) In action to recover land, re¬ 
jection of defendant's application for 
homestead entry of land sued for 
•does not require dismissing appeal, 
in view of claim by prescription re¬ 
maining undecided. 

Lia.—^Evans v. Ja^ckson, 116 So. 168, 
166 La. 737, petition dismissed 
Jackson v. Evans, 49 S.Ct. 10, 
278 U.S. 662, 73 L.Ed. 569. 

(2) Motion to dismiss appeal from 
^circuit to supreme court of action, 
commenced in civil court of Mllwau- 
Jcee county and affirmed by circuit 
court, on ground controversy was 
moot because defendant gave bond 
on appealing from civil to circuit 
•court to pay Judgment if judgment 
.should be affirmed in circuit court, 
was denied, because bond was not 
appeal bond but was given to stay 
execution pending appeal. 

Wls.—Jefferson Gardens v. Terzan, 
267 N.W. 164, 216 Wis 230. 

(3) Appeal from order denying in¬ 
junction restraining temporary ad¬ 
ministrators from carrying out terms 
of will pending determination of ca¬ 
veat was not moot because of bond 
filed by them after rendition of de¬ 
cision from which appeal is taken. 
Qa.—Brown v. Kendrick, 132 S.E. 

386, 161 Ga. 734. 

(4) Beneficiaries* appeal from or¬ 
der canceling appointment of succes¬ 
sor trustee on beneficiaries’ applica¬ 
tion is not rendered moot because 
some of the beneficiaries filed a new 
application for appointment of suc¬ 
cessor trustee. 

Iowa.—In re Carson’s Estate, 265 N. 
W. 648, 221 Iowa 367. 

(6) Where, before final decision 
on application for an alternative 
writ of mandamus to compel a build¬ 
ing inspector to revoke a building 
,permit, petitioner brought suit for 
injunction to restrain the erection of 
the proposed building, and pending 
petitioner’s appeal from a decree 
• dismissing the alternative writ, the 
owner proceeded with, and completed 
ithe erection of, the building com¬ 
plained of, the issues in the manda- 
imus suit, on appeal, are not moot 
questions as relief can still be grant- 

‘Sd. 

Hawaii.—Anderson v. Cain, 27 Ha¬ 
waii 156. 


(6) Other Insufficient grounds. 

La.—State ex rel. Parish of Plaque¬ 
mines V. Baynard, 16 So.2d 461, 204 
La. 834. 

4 C.J. p 584 note 62 [g]. 

Bestotatloa to office pending appeal 

Where discharged school superin¬ 
tendent was restored to office pend¬ 
ing appeal, court of civil appeals 
would not pass on merits on theory 
that judgment would be res judicata 
as to superintendent’s right to salary 
I during period of discharge, since is¬ 
sue of superintendent’s right to sal¬ 
ary during such period was not be¬ 
fore court, and judgment could not 
be ’’res judicata,*’ which means a 
thing decided. Also where discharg¬ 
ed school superintendent was restor¬ 
ed to office pending appeal from 
judgment restoring him to office and 
board favorable to superintendent 
had been elected, question of super¬ 
intendent’s right to continue as 
teacher became moot, and entire 
cause as well as appeal was dis¬ 
missed. 

Tex.—Board of Trustees of St. Jo In¬ 
dependent School Dist. V. Redman, 
Civ.App., 83 SW.2d 1079. 

▼alldation of contract 
Where, after decree dismissing 
taxpayer’s complaint in suit to en¬ 
join performance of county’s con¬ 
tract because of its invalidity, con¬ 
tract was ratified and validated by 
county court and quorum court, de¬ 
fendants were entitled to plead such 
validation in bar of plaintiffs right 
to appeal. 

Ark.—Craig v Grady, 266 S W. 267, 
166 Ark. 344. ! 

When, after a decree directing an 
executrix to sell lands, an order re¬ 
fusing to set aside the decree at the 
instance of a creditor is made, from 
which order an appeal is taken, and 
the court, on the day the order is 
made, revokes the letters of the ex¬ 
ecutrix, appoints an administrator 
de bonis non, and directs him to sell 
the land, the order becomes inopera¬ 
tive, and, as a reversal would bo a 
purely nugatory act, the appeal will 
be dismissed. 

N.J.—Gloucester City v. Greene, 18 
A. 81, 46 N.JEq 747. 

1. Cal.—Lane v. Pacific Greyhound 
Lines, 187 P.2d 9, 30 C 2d 914. 

In re Thomas’ Guardianship, 269 
P.2d 947, 125 C.A.2d 136. 

Ga.—Travis v. Howell, 70 S.E.2d 766, 
209 Ga. 60—^Atlanta & W. P. R 
Co. V. Golightly, 97 S.E. 616, 148 
Ga. 682. 

Ind.—State ex rel. Murchle v. Bath, 
86 N.E.2d 680, 227 Ind. 481. 

Buck V. K. G. Schmidt Brewing 
Co., 105 N.E.2d 823, 123 Ind.App. 
217. 

Kan,—Beaty v. Doughty, 196 P. 432, 
108 Kan. 662. 
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question has become moot,^ where 

La.— -Harris v. Halligan, App., 26 So. 
2d 111. 

Minn.—Muggenburg v. Leighton, 60 
NW.2d 9, 240 Minn. 21. 

Mo.— Corpus Juris Becuadum quoted 
lu Koch V. Board of Regents of 
Northwest Missouri State College, 
266 S.W.2d 421, 424. 

Personal Finance Co. of Missouri 
V, Day, App., 168 S.W.2d 197, trans¬ 
ferred. see 164 S.W.2d 278, 349 
Mo. 1139. 

N.Y.—Brody v. Rohan. 146 N.Y.S.2d 
374, 1 A.D 2d 661. 

Or.—State Grange v. McKay, 238 P. 
2d 778, 193 Or. 627, rehearing de¬ 
nied 239 P.2d 834, 193 Or. 627. 
Tex.—John Schumacher State Bank 
V. Tschiedel, Civ.App., 92 S.W.2d 
671—Lumbermen’s Mut. Cas. Co. v. 
Consumers I.ilgnite Co., Clv.App., 
91 S.W 2d 946, error refused. 

Wyo— Corpus Juris Becimduiu quot¬ 
ed in Cheever v. Warren, 249 P 2d 
163, 166, 70 Wyo. 296—In re Welch, 
184 P.2d 693, 64 Wyo. 49. 

Appeals held not moot 

(1) An appeal from an order ap¬ 
pointing a receiver need not be dis¬ 
missed as moot because pending the 
appeal the receiver, whoso authority 
was not suspended, filed a final re¬ 
port showing disposition of the prop¬ 
erty in his hands. 

Ala.—Petchey v. Allendale Land Co., 
112 So. 818, 216 Ala. 167. 

(2) Appeal by father from order 
dismissing for want of jurisdiction 
his action for custody of minor child 
and quashing order to show cause 
which restrained mother from remov¬ 
ing child from jurisdiction of court 
was not rendered moot by removal of 
mother and child to another state 
Idaho—Clemens v. Kinsley, 239 P.2d 

266, 72 Idaho 251. 

(3) Other appeals. 

Ga.—Hutchins v Howard, 89 S.E 2d 
183, 211 Ga. 830. 

Tex.—^Wingo v. Seale, Civ.App., 212 
S.W.2d 968. 

Change of offiosrs after suit to re¬ 
strain board 

(1) While the supreme court will 
not entertain an appeal to decide 
moot questions or those where sub¬ 
sequent happenings have rendered 
the decision useless, a question of 
this nature is not presented in a suit 
to restrain city commissioners from 
enforcing an ordinance, averred to 
amount to an infringement of plain¬ 
tiff’s property rights, because, pend¬ 
ing litigation, there has been a 
change of commissioners, such 
change not amounting to a change in 
respondents. 

Ala.—Giglio v. Barrett, 98 So. 668, 
207 Ala. 278. 

(2) Where injunction was sought 
against board of county commission¬ 
ers and members thereof, individual- 
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the relief sought has already been obtained,2 where 
the order appealed from has been fully executed,® 
or where the subject matter has ceased to exist.^ 
A voluntary dismissal of the suit by plaintiff with¬ 


out objection by defendant will likewise require dis¬ 
missal of the appeal.® If, however, the interven¬ 
ing event was due to the voluntary act of appellee 
the appeal will not necessarily be dismissed.® 


ly and as commissioners, and Judg:- 
ment was for defendants, and plain¬ 
tiff brought error. It was no ground 
for dismissal of the proceeding in 
error that the membership of the 
board of county commissioners had 
changed, where the board, as an en¬ 
tity, is also defendant. 

Wyo.—^North Laramie Land Co. v. 

Hoffman, 201 P. 1022, 28 Wyo. 183. 
EmaiLoipatloB of Slavs 

In a case where a bill was filed 
to rescind a deed for a slave on an 
allegation of fraud, on the emanci¬ 
pation of the slave by act of law 
the court declined to hear the cause, 
and ordered the bill to be dismissed 
without prejudice, and that each 
party should pay his own costs, as 
if the suit had abated. 

N.C.—Kidd V. Morrison, 62 N.C. 31. 
Bafusal of pnrohassr to take, after 
sale of Insolvent’s assets 
An appeal from a judgment ap¬ 
proving a sale of an insolvent's as¬ 
sets becomes moot when the sale is 
abandoned on refusal of the purchas¬ 
er to take the property. 

Ga—Lewis v. Mobley, 164 S.E. 360, 
170 Ga. 891. 

▼alidity of Bank aCoratoriom Aot 

(1) In an action by bank deposi¬ 
tor to recover deposit, the constitu¬ 
tionality of Bank Moratorium Act, 
which became effective after deposit 
was made, became moot question aft¬ 
er bank commissioner had taken 
charge of bank for purpose of liqui¬ 
dation under other statutes. 

Tex—Commonwealth Bank & Trust 
Co. v Morris, 77 S.W,2d 871, 124 
Tex. 323. 

(2) Likewise, questions presented 
on appeal by bank from adverse Judg¬ 
ment in action against bank became 
moot, where assets of bank had been 
taken over and its affairs were being 
liquidated, requiring dismissal of ap¬ 
peal and certification of depositor’s 
Judgment to banking commissioner 
for observance. 

Tex.—Commonwealth Bank & Trust 
Co. V. Morris, Civ.App., 86 SW.2d 
659. 

8 . Cal.—Hood v. Verdugo Lumber 
Co., 27 P.2d 897, 219 C. 668. 

Ga.—Hutchins v. Howard, 89 S.E.2d 
482, 211 Ga. 921. 

Iowa.—Saner v. School Board of Con¬ 
sol. School Dist. of Keokuk Coun¬ 
ty, 235 N.W. 291, 211 Iowa 1201— 
Upton V. Gephart, 217 N.W. 630, 
205 Iowa 236. 

La.—Browne v. Levy, 130 So. 683, 14 
La.App. 646. 

Md —Baldwin v. Chesapeake & Poto¬ 
mac Telephone Company of Balti¬ 
more City, 144 A. 703, 156 Md. 652. 


Mo.—State ex rel. Myers v. Shinnick, 
19 S W 2d 676. 

N.T.—Pepsl-Cola Bottling Co., Inc., v. 
Newtex S. S. Corp., 13 N.Y.S.2d 
548. 

Okl.—Wellman v. Hopkins, 262 P. 
659, 128 Okl. 282. 

S.D.—Harry A. Volz Abstract Co. v. 

Bodley, 261 N.W. 668, 63 S.D. 640 
Tex.—Richmond v. Hog Creek Oil 
Co., Com.App, 239 S.W. 904. 

Va—Gilmer v. Francisco, 108 S.E. 
669, 131 Va. 47. 

Wash.—Imlay v. City of Tacoma, 281 
P. 487, 164 Wash. 162. 

Wyo.— Oorpns Juris Seonndnm quot¬ 
ed In Cheever v Warren, 249 P.2d 
163. 166, 70 Wyo. 296. 

3 CJ. p 360 note 89 [a] (2), (3). 

3. Ky.—Heffner's Ex’r v. Beau¬ 
champ. 183 S.W.2d 478, 298 Ky. 
670—Roebuck v. Brown, 248 S.W. 
171, 198 Ky. 11. 

La.—M. L. McCoy & Sons v. Scott 
120 So. 770, 167 La. 1041. 

Fluker Farms v. James, 71 So. 2d 
709, annulled on other grounds 76 
So.2d 311, 226 La. 303—State ex 
rel. Armstrong v. Cage, App., 151 
So. 261—Hicks v. Lowery, 128 So. 
640, 13 La App. 580. 

N.J.—^Machlin v. Essex Park Realty 
Co., 139 A 32, 101 N.J.Eq. 776. 

S.C.—Bullock V. Jackson, 96 S.E. 685, 
110 S C. 480. 

Seizure and sale 

However, under a statutory pro¬ 
vision that a sale pending opposition 
shall be null if the opposition is sus¬ 
tained, a devolutive appeal, attack¬ 
ing seizure and sale, will not be dis¬ 
missed because sheriff sold proper¬ 
ty. 

La.—Favrot v. Paine & Bourgeois, 
118 So 775, 9 La App. 30. 

Appeal from order appointing re¬ 
ceiver in foreclosure suit will be dis¬ 
missed, after due proceedings, in¬ 
cluding sale and ordering convey¬ 
ance of land to purchaser. 

N.J.—Mnchlln v. Essex Park Realty 
Co, 139 A. 32, 101 NJ.Eq. 776. 

A Colo.—Mountain States Beet 
Growers’ Marketing Ass’n v. Wag¬ 
ner, 247 P. 804, 79 Colo. 604. 

Ill. —Wallace v. Modern Woodmen of 
America, 109 N.E. 38, 268 Ill. 301. 
Kan.—Union Nat. Life Ins. Co. v. 

Baker, 240 P, 393, 119 Kan. 665. 
Ky.—^West Virginia Water Service 
Co. V. Dillon. 67 S.W.2d 471, 262 
Ky. 365. 

Miss.—Turner Lumber Co. v. Robin¬ 
son Land & Lumber Co., 125 So 
86, 155 Miss. 882, followed in 125 
So. 89. 

N.Y.—^American Rattan & Reed Mfg. 
Co. v. Handel-MaatschappU Mor- 
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aux & Co., 185 N.Y.S. 480, 194 App. 
Div. 90. 

N.D.—Tubbs V. Sather, 149 N.W. 667, 
29 N.D. 84. 

Tex.—Hinojosa v. Garcia, Clv.App.r 
260 S.W.2d 711—Ansley v. State, 
Civ.App, 176 S.W 470—Matagorda 
Canal Co. v. Markham Irr. Co., Civ. 
App., 164 S.W. 1176. 

4 C.J. p 684 note 62 [f]. 

Bestruotion of property 

On appeal from order temporarily 
restraining use of personal property, 
on evidence that such property has 
been destroyed, appeal will be dis¬ 
missed. 

Idaho—Chicago, M. & St. P. Ry. Cow 
V. Cardwell, 242 P. 977, 42 Idaho* 
25. 

Dismissal of ease 

Where, pending an appeal from oa 
order refusing to enjoin payment oT 
money, money was paid, the subject 
matter of the controversy has ceased* 
to exist, and the rule is to dismiss 
the case and not the appeal. 

Tex.—Flood V. City of Dallas, Civ. 
App., 217 S.W. 194. 

5. Ga.—City of Jackson v. Hardy, 
180 S.E. 610, 180 Ga. 694—Parhami 
V. Hill, 176 S.E. 613, 179 Ga. 636. 

Southern Surety Co. v. Dawes, 
131 S.E. 118, 84 Ga.App. 668, an¬ 
swers to certified questions con¬ 
formed to Southern Surety Co. v. 
Watt, 131 S.E. 114, 34 Ga.App. 668 
—Wilkes V. Proctor, 114 S.E. 913, 
29 GaApp. 268. 

Tex.—Magnolia Petroleum Co. v 
Blankenship, Civ.App., 70 S.W.2d 
258. 

Dismissal held not voluntary 

Ky.—Southeastern Greyhound Lines 
V. Myers, 166 S.W.2d 161, 288 Ky. 
337, 138 A.L.R. 1461. 

6. Ala — Corpus Juris Secundum cit¬ 
ed in Willis V. Buchman, 199 So. 
892, 894, 240 Ala. 386, 132 A.L.R. 
1179. 

Wash—Graff v. Tacoma, 112 P. 260, 
61 Wash 186—Green v. Okanogan 
County, 111 P. 226, 114 P. 467, 60* 
Wash. 309. 

Zb suit by landowner to enjoin as¬ 
sessment of land for bond interest 
of irrigation district, transfer of in¬ 
terest of plaintiff to another corpora¬ 
tion pending appeal from Judgment 
for plaintiff did not deprive irriga¬ 
tion district of right to have Judg¬ 
ment reviewed as against contention 
that transfer rendered moot ques¬ 
tions presented on appeal. 

Mont.—Rosebud Land & Improve¬ 
ment Co. V. Carterville Irr. Dist., 
58 P.2d 765, 102 Mont. 465. 
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An appeal or writ of error will be dismissed 
where a change of status of the parties makes it 
impossible to grant effective relief^ Where the 
minority of an individual is an essential element of 
the case the attainment of his majority renders the 
appeal moot,^ as may also the emancipation of a 
minor female by marriage.® Likewise, where the 
existence of a corporation or an individual is neces¬ 
sary for the effective determination of the cause the 
appeal will be dismissed if pending it the corpora¬ 
tion is dissolved^® or the individual has died.^^ 

When the sole question presented by an appeal is 
the right of appellant to possession of property the 
appeal must be dismissed as presenting a moot ques¬ 
tion where the right to possession has been lost^® 
or will have been lost before the appeal can be 
decided,^® or possession has been abandoned.^^ 


Likewise, where appellant id seeking to regain pos¬ 
session and pending the appeal respondent abandons 
the property or surrenders possession to appellant 
the appeal must be dismissed.^® Where appellant 
has vacated the premises only after respondents en¬ 
tered into an undertaking entitling them to posses¬ 
sion the appeal is not rendered moot.^® Appeals in 
actions between lessors and lessees may be dismissed 
as presenting a moot case where the lease has ex¬ 
pired,unless substantial rights and equities of the 
parties require adjudication, which would be pre¬ 
vented by dismissal.!® 

An appeal from an order denying injunctive re¬ 
lief or dissolving a temporary injunction or restrain¬ 
ing order will be dismissed as moot because no ef¬ 
fectual relief can be given where pending the ap¬ 
peal the acts sought to be enjoined have been per¬ 
formed or completed,!® or performance has become 


7. N.M—state v. Montoya, 170 P, 
60. 23 N.M. 699. 

8 . Cal. — In re MoSwaln’s Estate, 168 
P. 117, 176 C. 287. 

La.—Kirby v. Kirby, 146 So. 743, 176 
La. 770. 

Okl.—In re Guardianship of Ingram, 
232 P. 9r.0. 105 Okl. 296—Edmond¬ 
son V. Wells. 207 P. 969, 86 Okl. | 
254. 

9. Cal.—In re Ambrose, 149 P. 43, 
170 C. 160. 

3 C.J. p 362 note 92 [d]. 

Inadvertent appointment of guard¬ 
ian of minor’s i)erson as guardian 
of her estate does not prevent dis¬ 
missal of appeal, where guardianship 
of her person had been terminated by 
her marriage. 

Cal.—In re Ambrose, supra. 

10. N.Y—People v V. E. Graham & 
Co., 277 N.Y.S. 276, 243 App.Dlv, 
721. 

11. Cal.—McCarron v. Goodwin, 274 
P. 65—In re lllder’s Estate, 251 P. 
807, 199 C. 747. 

Ga—Deaton v. Day, 98 S.B. 267, 148 
Ga 698. 

Ill.—Tuttle V. Gunderson, 178 N.B 
176, 341 Ill. 36. 

Ind.—Bell v. McCain, 188 N.B. 878, 
98 Ind App. 68. 

Nev.—Nicora v. Demosthenes, 243 P. 

2d 253, 69 Nev. 137. 

Okl.—In re Franks' Guardianship, 
232 P.2d 636, 204 Okl. 698—Looser 
V. Looser. 160 P. 1046, 60 Okl. 249. 
Tex—Storey v. Johnson, Clv.App., 84 
S.W.2d 787—Berry v. O’Hair, Civ. 
App., 4 S.W.2d 666. 

9 C.J. p 865 note 6 [c]. 

18. Cal. — Reeves v. Watson, 12 P. 

2d 1050, 124 C.A. 684. 

Ga.—Glower v. Langley, 111 S.B. 663, 
163 Ga. 154. 

Ky.—Baker v. Fuller, 11 S.W.2d 868, 
227 Ky. 1. 


Tex—Riley v. Commissioners’ Court 
of Hutchinson County, Clv.App., 12 
S.W.2d 1072. 

13. Kan—Hall v. Briggs, 178 P. 447, 
104 Kan. 277. 

14. Ind—Standard Mercantile Co. v. 
Strong. 191 NE. 140, 207 Ind. 55. 

Iowa.—Sherman v. Moore, 271 N.W. 
606, 222 Iowa 1359—Simeons v. 
McMahon, 173 N.W. 118, 187 Iowa 
462. 

La—People’s Bank v. Levy, 92 So. 
124, 151 La. 686. 

City of New Orleans v. Polkman, 
App , 71 So,2d 696. 

15. Ind —Showers v. Goodman, 119 
N.E. 219, 67 Ind.App. 352. 

Iowa—Hampton v. McKeehan, 176 
N.W. 6, 187 Iowa 1141—Kelley v. 
Kelley, 174 N.W 342, 187 Iowa 349. 
Kan.—Leander v. Main, 38 P.2d 819, 
140 Kan. 610. 

Bffect of unfair practice la appellate 
court 

Where the defendant, In on action 
in forcible entry and detainer for 
unlawfully holding over, abandons 
the premises and removes therefrom 
prior to hearing on appeal, the ques¬ 
tions Involved do not become any the 
less moot simply because the defend¬ 
ant, who was succcs.sful below, has 
been guilty of unfair practice in the 
appellate court by entitling a motion 
to dismiss at one term and in fact 
llling it at a later term. 

Iowa.—Hampton v. McKeehan, 175 
N.W. 6, 187 Iowa 1141. 

Other actioiLS pending 

Where the only issues in a forcible 
‘ entry and detainer case was unlaw¬ 
ful holding over and right to pos¬ 
session, and judgment went for de¬ 
fendant, and plaintiff appealed, and 
prior to hearing on appeal defendant 
removed from and abandoned the 
premiseB, defendant la entitled to a 
dlamlaaal of the appeal on the ground 

44a 


that the questions involved have be¬ 
come moot, although there is an¬ 
other action in district court for 
damages on account of waste and 
for double rent for wrongfully hold¬ 
ing over, in which the judgment ap¬ 
pealed from Is set up as res Judicata 
Iowa.—Hampton v. McKeehan, su¬ 
pra. 

le. Ind.—Walsh v. Seller, 190 NE 
61, 207 Ind. 82, rehearing domed 
191 N.E. 834, 207 Ind. 82. 

17. Colo—Kahnt v. Caldwell, 277 P 
471, 85 Colo. 496. 

Iowa—Manning v. Heath, 221 NW. 
560, 206 Iowa 952. 

Kan.—Hesser v. Bale, 220 P. 274. 
114 Kan. 750—Geinger v. Kreln. 
173 P. 298, 103 Kan. 176 
La—^A. Manteris Co. v. Baton Rouge 
Poster Advertising Co, 125 So. 202. 
12 La App. 162. 

N Y.—Rockaway Point Co. v Fri- 
berg, 191 N.Y.S. 449, 199 App.lM\ 
242—Rockaway Point Co. v Fri- 
berg, 191 N.Y.S. 447, 199 App Div 
239. 

Okl—Lawrence v. Carey, 207 P. 969, 
87 Okl. 12—Doctors’ Oil Co v 
Adair, 200 P. 868, 83 Okl. 53— 
Blocker v. Howell, 146 P. 701, 45 
Okl. 610. 

Tex —Ellerd v. Galovitch, Clv.App , 
245 SW. 1038. 

18. Ala.— Corpus Juris Seouadum 
cited in Willis v. Buchmnn. 199 So 
892, 894. 240 Ala. 886, 132 A.L.R 
1179. 

Cal.—People v. Hawley, 279 P. 136, 
207 C. 896. 

Tex.—Texas Pac. Coal & Oil Co. v. 
Patton, Com.App., 238 S.W. 202, re¬ 
hearing denied Texas & Pacific 
Coal & Oil Co. V. Patton, Com.App., 
240 S.W. 308. 

19. Ala.—Williams v. Wert, 67 So. 
2d 880, 259 Ala. 567. 

Aria.—Stats v. Ksrby, 266 P. 118, 82 
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Aril. 118— Harrison t. Hunt. 8SB 
P. 158, 28 Arlz. 76. 

Ark.—Boyd v. Dodge, 234 S.W.2d 204, 
217 Ark. 918—Huff v. Freeman, 26 
S.W.2d 77, 181 Ark. 312, 

Cal.—Brennan v. American Trust Co., 
46 P.2d 207, 8 C.2d 686—Stuart 
Arms Co. v. City and County of 
San Francisco, 263 P. 218, 208 C. 
150—California Prune & Apricot 
Growers' Ass'n v. Pomeroy Or¬ 
chard Co., 232 P, 463, 195 C. 264— 
Weiss V. City of Los Angeles, 213 
P. 979, 190 C. 576. 

Colo.—Flood V. Jacob Dold Packing 
Co., 225 P. 861, 75 Colo. 384. 

Pla.—^McCormick v Bond, 78 So. 681, 
76 Pla. 819—McKeown v. Evans, 
73 So. 841, 73 Fla. 34 

Ga.—Story v. City of Macon. 45 S.B. 
2d 196, 203 Ga 105—Wise v. Sims, 
187 S.E 102, 182 Ga 867—Mathews 
V. Port Valley Cotton Mills, 170 
SE 256, 177 Ga. 340—Bridges v. 
Poole. 168 SE. 677. 176 Ga. BOO— 
Phillips V. Tyre, 168 S.B. 6, 172 
Ga. 518—Taylor v. Justice, 148 S.B. 
274, 168 Ga. 482—Waldron v. City 
Of Atlanta. 146 SE 318, 167 Ga. 
620—Trimble v Commissioners of 
Roads and Revenues of Troup 
County, 144 S E. 771—Gardner v. 
Jones. 130 SB. 680, 161 Ga. 286— 
Blgham v Citizens' & Southern 
Bank. 125 S E. 381, 159 Ga. 805. 

Ill —Goss v Board of Education of 
City of Chicago. 247 Ill App 58. 

Ind—Bell v Buescher Band Instru¬ 
ment Co.. 171 NE. 377, 202 Ind. 
12—Crapo v. Citv of Gary, 129 N. 
B. 6, 190 Ind 8—South Park Floral 
Co V. Garvey, 107 NE 08, 182 Ind 
636 

Dunn V Dunn. 185 N.E 384, 96 
Ind App 620—Fox v. Holman, 184 
NE 194, 9.1 Tnd App 698—Bloom 
V. Town of Albion, 183 N E. 326, 
96 Ind App 229—Johnson v. Paris, 
134 NE. 880, 78 Ind App. 110— 
Wlebko V Citv of Ft Wayne, 116 
NE. 365, C4 Ind App. 38. 

Iowa—^Welton v Iowa State High¬ 
way Commission, 227 N.W. 332, 208 
Iowa 1401—Richman v. Letts, 210 
N.W. 93. 202 Iowa 973—Thie v. 
Consolidated Independent School 
Dlst. of Mediapolis, 204 N.W. 401, 
200 Iowa 359. 

Kan.—Citizens’ State Bank v. Clark, 
266 P. 932, 126 Kan. 162—True v. 
McCoy, 241 P 249, 119 Kan. 824— 
Ellis V. Landis, 236 P. 861, 118 
Kan. 602—White v. Board of 
Com’rs of Atchison County, 197 P. 
1092, 109 Kan. 98 

Ky.—^Richardson v Mason Const Co., 
29 S.W.2d 616, 235 Ky. 17—Coke 
V. Shanks, 291 SW. 362, 218 Ky. 
402, followed In Tinsley v. County 
Board of Education of Daviess 
County, 12 S.W.2d 829, 227 Ky. 202. 

La.—Gulf Coast Const. Co. v. Adams, 
116 So. 217, 165 La. 878—Straub 
V. Healy, 114 So. 634, 164 La. 733— 
Carey v. Louisiana Highway Com¬ 
mission. 108 So. 874, 161 La. 485. 

5 C.J.S.—28 
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Delaughter t. Bogalusa Dairy 
Farmers Local No. 278, App., 63 So. 
2d 282—Blappert v. Pagluighi, 
App., 192 So. 135—Succession of 
Bongiovannl, App., 187 So. 848— 
Miller v. People’s Homestead & 
Savings Aas'n, App., 161 So. 666— 
Theus v. City of Minden, 127 So. 
24, 12 La.App. 684. 

Md.—Cook v. Normac Corp., 4 A. 2d 
747, 176 Md. 894. 

Mich —Glldcmeister ▼. Lindsay, 180 
NW. 633, 212 Mich. 299. 

Minn.—Moore v. McDonald, 205 N.W. 
894, 16B Minn. 484—Troy v. City of 
St. Paul, 198 N.W. 726, 155 Minn. 
391. 

Miss —McKinnon v. Poole, 107 So. 
660, 142 Mias. 416. 

Nev.—^Edwards v. City of Reno, 198 
P. 1090, 45 Nev. 185—Pacific Live 
Stock Co. V. Mason Valley Mines 
Co., 168 P. 431, 89 Nev. 106. 

N.M.—State v. Watts, 283 P. 906, 84 
N M. 461—Carman v. Board of 
Com’rs of McKinley County, 259 P. 
821, 32 N.M. 617. 

N.C.—Koonce v Fort, 168 S B. 676, 
204 N C. 430—Hosseau v. Bullls, 
158 S.E. 553, 201 N.C. 12—Carolina 
Power & Light Co. v. Reeves, 151 
SE 871, 198 N.C. 404—Galloway v. 
Board of Education of Brunswick 
County, 114 SB. 165, 184 N.C 246— 
Kilpatrick v. Harvey, 86 S E. 696, 
170 NC 668—Yates v. Dixie Fire 
Ins. Co, 81 SE 1062, 166 N.C. 134. 
ND—Sayre v. Village of Alsen, 189 
N.W. 240. 48 ND 1138—State v. 
One Bulck Automobile, 186 N.W. 
306, 48 ND 348—Thompson v. 

Void, 165 NW. 1076, 38 N.D. 669. 
Ohio —Ohio Fuel Gas Co. v. City of 
Mt, Vernon, 174 NE. 260, 37 Ohio 
App 159 

Okl.—Christensen v. Quality Oil Co, 
236 P2d 673. 205 Okl 212—Roper 
V. Board of Education of City of 
Okmulgee. 29 P 2d 950. 167 Okl 
382—Baird v. Hawks, 20 P.2d 681, 
163 Okl. 33—Maxwell v City of 
Tulsa, 292 P. 66, 145 Okl. 155— 
Skouby V. Board of Education of 
School Diet. No. 60, Logan County, 
288 P. 461, 143 Okl. 272—Gold¬ 
smith V City of Ardmore, 277 P. 
230, 136 Okl. 201—White v. City 
of Pawhuska. 239 P 578, 113 Okl. 
270—Girard v. City of Pawhuska, 
239 P. 578, 113 Okl. 116—Arinwine 
V. Sawner, 240 P. 1042, 112 Okl. 
252—Moore v. City of Perry, 234 P. 
625, 110 Okl. 8—Massey v. School 
Dl'-.t No 58 of Wagoner County, 
222 P. 674, 101 Okl. 13—Swindall v 
Slate Election Board, 219 P. 942, 
9 t Okl. 40—Webb v. Oklahoma Gas 
& Electric Co., 211 P. 932, 88 Okl. 
183—Drummond v. City of Ada, 206 
P. 200, 86 Okl. 32—Patterson v. 
Riley. 148 P. 169, 46 Okl. 205. 

O^ —Dimlck V. Latourette, 148 P. 896, 
72 Or. 281. 

Pk—^Werner v. King, 164 A. 918, 810 
'Pa. 120—Taylor v. Sesquicenten- 
nial Exhibition Ass'n, 188 A. 764, 
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290 Pa. 158, followed in Common¬ 
wealth V. Sesquicentennlal Ex¬ 
hibition Ass’n, 188 A. 754, 290 Pa. 
155. 

8.D.—^Hansen v. Gregory County, 266 
N.W. 797, 63 S.D. 116. 

Tex—Noland v. Maxey» 82 S.W.2d 
822, 109 Tex. 462. 

Brown v. Fleming, Com.App., 212 
S.W. 483. 

Title Ins. Ass’n v. Board of Ins. 
Com’rs, Clv.App. 264 S.W.2d 129. 
affirmed, 272 SW.2d 96, IBS Tex. 
674—TuLis V Dick, Civ.App., 72 
S.W.2d 323—Logan v. First Nat. 
Bank & Trust Co. of Tulsa, Clv. 
App., 70 S.W.2d 763—Baum v, Ger¬ 
man, Clv App, 67 SW.2d 908— 
White V. Citizens’ Bridge Co., Clv. 
App., 54 SW.2d 225—Texas Co. v. 
Schwarz, Clv.App., 64 S.W 2d 167— 
Fuller v. Bdy, Clv.App., 45 SW3d 
448—Mullins v. Bosl, Clv.App., 22 
S.W.2d 727—Gilbert v. Weber, Clv. 
App., 19 S.W.2d 867—Jefferson 
County Drainage Dlst. No. 6 v. 
Southwell, Clv.App., 2 SW.2d 359— 
Dallas Joint Stock Land Bank v. 
Dallas County Levee Improvement 
Diet. No. 9, Clv.App., 263 SW'. 
1103—Ben C. Jones & Co. v. Phil- 
qulst, Clv App., 249 S.W. 616— 
Odem V Cain, Clv.App., 218 S.W. 
1079, error granted—^Whitesides v. 
Wood, Civ App, 210 SW. 333— 
Rogers v. Ivy, Clv.App., 191 S.W. 
728. 

Wash.—Willett v. Russell, 233 P. 293, 
133 Wash. 88—Goetz v. Russell, 
232 P. 300, 132 Wash 339—Barber 
Asphalt Pav Co. v. Hamilton, 141 
P 199, 80 Wash 61 

WVa.—Winter v. State Road Com¬ 
mission of West Virginia, 179 S.B. 
73, 116 WVa 200. 

3 CJ. p 364 note 4 [a] (1) — 4 GJ. P 
584 note 62 [b]. 

AdmlBSion by appellant 

Exceptions to denial of interlocu¬ 
tory injunction against constructing 
highway are dismissible as involving 
moot questions, where plaintiff ad¬ 
mitted highway was completed. 

Ga —Trimble v. Commissioners of 
Roads and Revenues of Troup 
County, 144 SB. 771, 167 Ga. 62. 

Constitutionality of statute 

Suit to enjoin payments by state 
treasurer is moot, where they have 
been made, even though constitu¬ 
tionality of statute validating them 
was involved. 

Ky.—Coke v Shanks, 291 S.W. 362, 
218 Ky. 402, followed in Tinsley v. 
County Board of Education of Da¬ 
viess County, 12 S.W.2d 339, 227 
Ky. 202. 

Performanoe of oontraot 

(1) In a suit to enjoin perform¬ 
ance of city's contract for construc¬ 
tion of waterworks with particular 
contractors, on ground that certified 
check which accompanied their bid 
was insufficient, in which plaintiffs 
did not seek damages, and could not 
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impossible,20 or has been abandoned,2^ unless other 
questions, not rendered moot by the doing of the 
acts, are involved, 22 or the acts have not been wholly 
performcd.28 Where, pending an appeal from an 
interlocutory injunction restraining interference 
with the doing of certain acts, such acts have been 
done, the appeal becomes moot and will be dis- 
missed,24 but the acts must have been completed.26 


6 C.J.S. 

b. Effect of Other Judicial Proceedings 

An appeal will be dlimleaed generally where the quee- 
tlon In controversy Is determined by a Judgment or order 
In the same or another action or proceeding. 

An appeal will generally be dismissed where the 
question in controversy has been settled by another 
judgment or order in the same action or in another 
action or proceeding.26 Accordingly, dismissal of 


suffer as taxpayers because cost of 
construction was to be paid for out 
of revenue of water system, appeal 
from Judgment denying injunction 
will be dismissed, where contractors 
at time of appeal had partly per¬ 
formed contract, spent large sums, 
constructed power line, and pur¬ 
chased right of way for construction 
of railroad. 

Wash.—Goets v. Russell, 282 P. 800, 
132 Wash. 339. 

(2) Where contract, the perform¬ 
ance of which plaintiffs sought to 
enjoin, had been fully performed 
while plaintiffs' appeal fk'om dis¬ 
missal of their petition was pend¬ 
ing, Issues were moot and appeal 
would be dismissed. 

Mo.—Koch V. Board of Regents of 
Northwest Missouri State College, 
App., 265 S.W.2d 421. 

Where costs of UtUTatlon, an ex¬ 
ecution for the payment of which is 
sought to be enjoined, are shown to 
have been paid before the filing of 
the original petition for injunction, 
or before the prosecution or hearing 
of an appeal thereon, the case be¬ 
comes moot. 

Tex.—Ben C. Jones A Co. ▼. Phll- 
Quist, Clv.App., 249 S.W. 616. 

20. Ky—Giles v. Minton, 58 S.W.2d 
253. 248 Ky. 89. 

Minn.—City of St. Paul v. St. Paul 
City Ry. Co., 193 N.W. 176, 166 
Minn. 600. 

N.C—Griffith v. Board of Education 
of Forsyth County, 112 S.B, 10, 188 
N.C. 408. 

Va—Picklen v. City of Danville, 132 
S.B. 706, 146 Va. 426. 

21. Iowa—M. H. McCarthy Co. v. 
Dubuque District Court, 208 N.W. 
505, 201 Iowa 912. 

22. Colo.—Thornton v. Schobe, 243 
P. 617, 79 Colo. 26. 

Ga—Bishop V. McGuire. 160 S.B. 92. 
169 Ga. 349. 

N D —Corpus Juris Beonadiim quoted 

In Lee v Shlde, 288 N.W. 666, 667, 
69 N.D. 641. 

Or.—Carruthers v. City of Astoria, 
143 P. 899, 72 Or. 606, rehearing 
denied 143 P. 1106, 72 Or. 605— 
Livesley v. Johnston, 76 P. 18, 946. 
46 Or. 30, 106 Am.S.R. 647, 66 L.R. 
A. 788. 

Tex.—Arkansas Fuel Oil Co. v. Re- 
primo Oil Co,. Clv.App.. 91 B.W.2d 
881 , error dismissed—Gulf Produc¬ 


tion Co. V. Railroad Commission of 
Texas, Clv.App., 84 S.W.2d 369. 
Appeals held not moot 

(1) Where suit was instituted to 
set aside railroad commission’s order 
granting permit to drill oil well on 
west one and one-half acres of three- 
acre tract and to restrain lessee and 
drilling contractor from drilling or 
producing oil therefrom, completion 
of well producing oil after dissolu¬ 
tion of temporary injunction and 
pending decision on appeal does not 
render the controversy moot, since 
commission’s order was subject to 
Judicial review. 

Tex—Brown v. Humble Oil A Refin¬ 
ing Co., 83 S.W.2d 936, 126 Tex. 
296, 99 A.LR. 1107. 

(2) Where railroad commission re¬ 
fused to grant permit to drill oil well 
and district court granted permanent 
injunction restraining commission 
from interfering with drilling of 
well, and an appeal was taken, com¬ 
mission’s granting of permit pending 
decision on appeal could not render 
cause moot, since commission’s 
granting of permit would be without 
Jurisdiction. 

Tex.—Stewart v Smith, 83 S.W.2d 
945, 126 Tex 292. 

(3) Appeal from Judgment dis¬ 
missing petition to restrain drilling 
of oil well on tract of .67 acre would 
not be dismissed on ground that de¬ 
fendants’ right to drill well had be¬ 
come moot by reason of the issuance, 
after the appeal, of permits for drill¬ 
ing of other wells which entitled de¬ 
fendants to drill well in question un¬ 
der the vested right or offset well 
exception to rule of railroad commis¬ 
sion, since whether such was the 
case would have to be tried in an 
appropriate action. 

Tex —Barnsdall Oil Co. v. Railroad 
Commission of Texas, Civ.App., 83 
S.W.2d 714. 

(4) Other appeals held not moot. 
Tex.—Arkansas Fuel Oil Co. v. Re- 

prlmo Oil Co., Clv.App., 91 S.AV.2d 
381, error dismissed. 

Va.—Avery v. Beale, 80 S.B 2d 684, 
196 Va. 690. 

Pending salt by holder of security 
deed to restrain sale under prior se¬ 
curity deed, compel specific perform¬ 
ance thereof in petitioner’s favor, 
recover special Judgment against the 
debtor and the land, foreclose the 
equity of redemption, and set asile 

450 


the prior deed for usury, the hold¬ 
er of the prior deed proceeded with 
the sale at its peril, and the sale 
did not render the Issues on writ of 
error moot as the relief, if granted, 
would avoid the sale. 

Ga.—People’s Bank v. Fidelity Loan 
& Trust Co., 117 S.E. 747, 166 Ga. 
619. 

23. Mass.—Bast Side Const. Co. v. 
Town of Adams, 108 N.B.2d 669, 
829 Mass. 347. 

W.Va.—Crawford v. Le Fevre, 88 S. 
E. 1087, 78 W.Va. 73. 

Fact that a stockholder has trans¬ 
ferred some of his shares of stock 
prior to an appeal from a Judgment 
denying an injunction to restrain 
him from transferring his stock does 
not render the appeal moot where he 
still has shares untransferred. 

Ind —Doss V. Tingling, 172 N.E. 801, 
96 Ind.App. 494. 

24. Ga.—Anderson v. King, 142 SB. 
867, 166 Ga. 224. 

Tex—Anderson v. Roy, Civ.App., 146 
S.W.2d 1023. 

25. La—Hourgette v. City of Gret¬ 
na, 137 So. 344, 18 La.App 336. 

26. US —Dietrich v. U S Shipping 
Board Merchant Fleet Corporation, 
CCANY, 80 F.2d 211 

Ala—Kellum v. Williams, 39 So 2d 
673, 262 Ala 71. 

Arlz.—Dey v Laurel Canon Mining 
Co, 190 P. 83, 21 Arlz 497. 

Ark —Bank of De Queen v. Troycr, 
288 SW 889, 172 Ark 379—Scott 
V. Stephenson, 271 S.W. 714, 168 
Ark 763. 

Cal.—Spencer v. Nelson, 180 P 2d 886, 
30 C 2d 162—Allen v. California 
Water & Tel. Co., 176 P.2d 24, 29 
C.2d 878—Wilbur v. Donohoe Kel¬ 
ly Banking Co., 76 P.2d 614, 10 C. 
2d 473—Mayo v. Mayo, 63 P.2d 822, 
8 C 2d 9—Hindman v. Owl Drug 
Co., 60 P.2d 438, 4 C.2d 461. 

Zollars V. Barber, 296 P 2d 661, 
140 C.A.2d 602—Hernandez v. 
Hernandez, 242 P.2d 59, 109 C.A.2d 
903—Svistunoff v. Svlstunoff, 239 
P.2d 666, 108 C.A.2d 646—Millard 
V. Millard, 227 P.2d 477, 102 C.A. 
2d 249—Schumm v. Beery, 224 P. 
2d 64, 100 C.A.2d 407—Gursey v. 
Campus Camera Shop, 219 P.2d 884, 
98 C.A.2d 267—Leftrldge v. City of 
Sacramento, 119 P.2d 890. 48 C A. 
2d 689—In re Chamberlain's Es¬ 
tate, 115 P.2d 235, 46 C.A.2d 16, re¬ 
heard 132 P.2d 488, 66 C.A.2d 468— 
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an appeal may be required where 

Plott V. York, 91 P.2d 924, 33 C.A. 
2d 460—^Winchester v. General Cab 
Co., 67 P.2d 206, IS C.A.2d 551— 
Heposa v. Pearce, 54 P.2d 476, 11 
C.A.2d 620—^Winchester v. General 
Cab Co.. 67 P.2d 206, 13 C.A.2d 
661—Securities Research Associ* 
ates V. McPherson, 40 P.2d 686, 4 
C A. 2d 142—Pinch v. Ekstrom, 1 
P.2d 616, 116 C.A. 381—Burks v. 
Bronson, 207 P. 1018, 68 C.A. 143. 
Conn.—Reynolds v. Vroom, 36 A.2d 
22, 130 Conn. 612. 

Fla—Hartman v. Pool, 139 So. 689, 
103 Fla. 868—DuBose, County 

Judi^e V. Meister, 110 So. 646. 02 
Fla. 996. 

Ga.—Jones v. Jones, 63 S.E.2d 895, 
207 Ga. 698—Walden v. S. M. Whit¬ 
ney Co., 36 S E 2d 167, 200 Ga. 6— 
McGill V. Dowman, 24 S.E.2d 196, 
196 Ga. 367—Carpenter v. State ex 
rel. Hains, 21 SE.2d 643, 194 Ga. 
395—Beavers v. Lesueur, 12 S.E 2d 
681, 191 Ga. 361. 

Wlngrfleld v Oakes, 92 S.E.2d 826, 
93 Ga.App. 783. 

Ill—People V. Ahlquist, 62 N.E 2d 
416, 390 Ill. 678 See Holbrook V. 
Lawton, 207 Ill App 606—Meek v, 
Chlcaf?o Rys Co. 183 Ill App. 272 
Ind—Hall v Youche, 13 N.E 2d 694, 
214 Ind 24, rehearing denied 14 N 
E 2d 633, 214 Ind 24. 

Drudge v. Citizens* Bank of Ak¬ 
ron, App, 183 NE 654, reversed 
on other grounds, 196 N.E. Ill, 209 
Ind 638, modified on other grounds, 
200 NE 613, 209 Ind 638. 

Iowa—Hutchinson v. Treloar, 294 
NW. 787, 229 Iowa 613—Schnurr 
V. Brazelton, 253 N W. 162, 217 
Iowa 1125—McGovern v. McGov¬ 
ern, 186 N.W. 60, 192 Iowa 1196. 
Kan — Corpus Juris cited In Bowling 

V Moore, 32 P.2d 247, 260, 139 Kan. 
399. 

Ky—Burchell v. Hubbard, 239 S.W. 
2d 464—Liberty Nat Bank & Trust 
Co. V. Louisville Trust Co., 176 S. 
W 2d 624, 295 Ky. 826—Common¬ 
wealth, for Use and Benefit of 
State Highway Commission v. Wil- 
holt, 120 SW2d 670, 274 Ky. 831— 
Goodwin v. Anderson, 106 S.W.2d 
162. 269 Ky. 11—Utterback’s Adm’r 

V Hannan, 74 S.W.2d 663, 266 Ky. 
425. 

La—Sampognaro v. Sampognaro, 36 
So 2d 742, 213 La 814—Gannon v. 
Grant Timber & Mfg. Co., 72 So. 
907, 140 La. 161. 

Succession of Bibbins, App., 162 
So. 777, rehearing refused, App., 
163 So. 340. 

Md.—Montgomery County v. Mary- 
land-Washlngton Metropolitan 
Dist., 92 A.2d 360, 200 Md. 626. 
Mass.—Buckley v. John, 61 N.E.2d 
317, 314 Mass. 719—Tranfaglia v. 
Board of Appeal of Winchester, 36 
N.E.2d 481, 806 Mass. 619—Cronin 
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the entry of a | final judgment or order has rendered the question 


V. Secretary of Commonwealth, 12 
N.E.2d 469, 299 Mass. 205. 

Mich.—Affeldt v. Dudley Paper Co., 
10 N.W.2d 299. 306 Mich. 39. 
Minn.-Works v. Tiber. 210 N.W. 877, 
161 Minn. 172. 

Miss.—Broadhead v. Stone. 60 So.2d 
637. 216 Miss. 232—Moorhead 

Drainage Dist., Sunflower County 

V. Jackson. 45 So 2d 234, 208 Miss. 
694—Hudson v. Gulf Refining Co., 
30 So.2d 66. 202 Miss. 331, motion 
overruled 30 So.2d 421, 202 Miss. 
331, certiorari denied 68 S Ct. 84, 
332 U.S. 776, 92 L.Ed. 369. 

Mo.—City of St. Louis v. Kralemann, 
29 SW.2d 696, 326 Mo. 672—Die¬ 
trich V. Jones, 221 S.W. 89—State 
ex rel. Jones v. Miller, 221 S W. 
88—In re Campbell’s Estate, 202 S. 

W. 1114, 274 Mo 343. 

In re Pulllns’ Estate, App., 90 
S.W 2d 1059—In ro Pullins* Estate, 
App.. 90 S.W.2d 1059. 

Nev.—Gottwals v. Rencher, 98 P.2d 
481, 60 Nev 36, 126 A.L.R. 1262. 
N.Y.—Green Bus Lines v. Ocean Ac¬ 
cident & Guaranty Corp., 25 N E. 
2d 865, 282 NY 104, reargument 
denied 26 N E 2d 831, 282 NY. 

737—Delavan v New York, N. H. 
& H. R Co., 110 NE 763, 216 N.Y. 
369. 

Reinwald v. Chemical Bank & 
Trust Co 130 N Y.S 2d 446, 283 
App Div 966, appeal denied 131 N 
Y.S 2d 901, 283 App.Div. 1079—La 
VIn V La Vin, 119 N.Y S 2d 673, 
281 App Div 888, appeal denied 121 
N.Y S 2d 89, 281 App Div. 984— 

632 Fulton St. v. Crown Drug 
Stores, App Div., 113 N Y.S 2d 748, 
dismissed 113 N.Y S.2d 925—Cartee 
V. Saks Fifth Ave., 101 NY.S.2d 
761, 277 App.Div. 606—Gordon v. 
New York Institute of Optics, 101 
N.Y.S2d 192, 277 App.Div. 1100— 
Griffin v. Lamport Realty Co , 96 N. 
Y.S 2d 732, 276 App Div. 1103, af¬ 
firmed 78 NE2d 703, 302 NY. 728, 
motion denied 100 N E 2d 40, 302 
NT. 841—Application of Cestone 
Bros., 96 N,YS.2d 170, 276 App. 
Div. 970—Dache v. Abraham & 
Stnims, 67 N Y.S 2d 128, 271 App. 
Div. 805—In re Workmen’s Bene¬ 
fit Fund of U. S., 38 N.Y S.2d 429, 

265 App Div 176, appeal denied 39 
NYS2d 990, 266 App Div. 991— 
Kleinflold v. Katz, 37 N.Y S.2d 634, 

266 App Div 838. motion denied 38 

NYS2d 1016, 266 App Div 936— 
Hirson v. United Stores Corp., 34 
N Y.S 2d 131, 264 App Div 703— 
Godofsky v Hirsch, 33 N.Y.S.2d 
118. 263 App.Div 970—Greenberg 
V. President and Directors of Man¬ 
hattan Co., 26 N.Y.S 2d 417, 261 
App.Div. 923, reargument denied 27 
N.Y.S.2d 442, 261 App Div. 987, af¬ 
firmed 41 N.E.2d 100, 287 N.Y. 

829—3106 Grand Corp. v. City of 
New York, 19 N.Y.S.2d 444, 2691 
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App.Div. 864, appeal denied 28 K. 
Y.S.2d 822, 260 App.Div. 811, ap¬ 
peal dismissed 83 N.E.2d 242, 286 
N.Y. 669, vacated on other grounds 
27 N.Y.S.2d 644, 262 App.Div. 17, 
appeal denied 28 N.Y.S.2d 741, 262 
App.Div. 860, affirmed 42 N.E.2d 
476, 288 N.Y. 178, 141 A.L.R. 1211, 
appeal dismissed 83 N.E. 2d 242, 
286 N.Y. 669—Rockwell v. City of 
Syracuse, 12 N.Y.S.2d 403, 267 App. 
Div. 92, afllrmed 24 N.E.2d 727, 
282 N.Y. 17—Lord v. McCauley, 9 
N.YS.2d 12. 266 App.Div. 897— 

In re Kelmenson, 6 N.Y.S.2d 299, 
254 App.Div 862, reargument de¬ 
nied 6 N.Y.S.2d 443, 266 App Div. 
702—Bowery Sav. Bank v. Nlren- 
steln, 3 N.YS.2d 42, 264 App Div. 
582, appeal denied, 16 N.E.2d 76, 
278 N.Y. 736—Loayza v. Brooklyn 
& Queens Transit Corp, 2 N Y.S. 
2d 896, 264 App.Div. 677-^arflnkel 
& Steinberg Corp v. Bandlers Sut- 
phin, Inc., 299 N.Y.S. 636, 262 App. 
Div 858—Kaufman v John Ab¬ 
ramson & Co, 288 N.Y.S 306, 248 
App Div 628—Tyson v. Alfred H, 
Smith Co., 284 N.Y.S. 313, 246 App. 
Div. 786. 

Bailowitz v. Independent Con¬ 
gregation Wisdom of Man of 
Plinsk, 274 N.Y.S. 639, 163 Mlsc. 
306. 

216 West 34th St v. Feldman, 
106 NYS.2d 209—Caporna v WII- 
liams-Bauer Corp . 47 N Y S 2d 

328—Haynes v Service Taxicab 
Corp., 23 N.Y.S.2d 307, affirmed 27 
N.Y.S 2d 773, 261 App Div. 1097. 

Ohio.—In re Burgy’s Guardianship, 
App, 36 NE 2d 507 

Okl—Stewart v. Stephens, 250 P.2d 
28, 207 Okl. 403—Stuart v King, 
217 P.2d 640, 203 Okl 23—Harden 
V. Harden, 136 P.2d 201, 192 Okl. 
346—Posey v. Brown, 44 P.2d 100, 
172 Okl. 668—In re Barnett, 213 P. 
860, 89 Okl. 29. 

S.C.—Utley V. S. W Wilson & Sons, 
32 SE2d 654, 206 SC. 469—Ex 
parte Patterson, 113 S.E 467, 121 
SC. 78. 

Tex.—Motor Securities Corporation 

V. Jones, Civ.App., 90 S W.2d 868 

—Graves v. Slater, Civ App, 83 

S.W 2d 1041, error dismissed—R. 
R Stolley Corporation of Austin, 
Tex., V Quebedeaux, Civ App., 70 
S.W.2d 266—Martin v Abbott, Civ. 
App., 24 S W 2d 488—Joyce v, Tex¬ 
as Power & Light Co. Civ.App., 
293 S.W. 268—Saner-Ragley Lum¬ 
ber Co. V. Spivey, Civ.App., 266 S. 

W. 206, affirmed, Com.App., 284 
S.W. 216 

Wash.—Seguin v. Barei, 299 P. 665, 
163 Wash 702—Moore v. Sacajawea 
Lumber & Shingle Co., 256 P. 331, 
144 Wash. 88. 

W.Va.—Swartz v. Public Service 
Commission, 68 S E 2d 493, 136 W. 
Va. 782—Bank of Raleigh v. Sum- 
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6 C.J.S. 


adt Goal Co. lit BJB. SOI, tt W.Ta. 
It. 

Wi«. —^Bradley Bank v. Tomahawk 
Pulp ft Paper Co., 24S N.W. 606, 208 
Wia. 184. 

8 C.J. p 863 note 97-—4 C.J. p 686 
note 66. 

ftetlons at law and mita in equity 

An appeal from a Judgment for de¬ 
fendants in an action at law for 
damages for wrongful deprivation of 
title to realty dismissed following 
a decree sustaining defendant's title 
after a hearing on the merits in a 
separate suit in equity involving the 
same controversy. 

Iowa.—O'Bryan v. First Trust ft 
Savings Bank, 191 N.W. 84. 

ftftrmanoe of judgment or order m 
affeotlng appeal from other judg- 
uonta or ordera 

(1) Aihrmance of final judgment 
in appellants' favor rendered issue 
of venue immaterial to him, requir¬ 
ing dismissal of appeal from order 
overruling plea of privilege. 

Tex.—Bell v. Lucas, Clv.App., 34 S. 
W.2d 356. 

(2) The question of liability of an 
obligor on bond for full amount of 
unsuperseded Judgment becomes 
moot, where Judgment allowing 
counterclaim had been affirmed. 

Ky.—Fidelity ft Deposit Co. of Mary¬ 
land V. Helm, 289 S.W. 280, 217 Ky. 
884. 

(3) On affirmance of Judgment 
execution of which was sought to be 
enjoined, appeal from Judgment dis¬ 
solving temporary restraining order 
will be dismissed. 

Okl.—Raasch v. Dancy, 260 P. 14, 
127 Okl. 126. 

(4) A Judgment overruling defend¬ 
ant's motion for a new trial having 
been affirmed, plaintiff’s bill of ex¬ 
ceptions complaining of the over¬ 
ruling of his motion to dismiss de¬ 
fendant’s motion for a new trial 
raises only moot questions. 

Ga.—Lyon v. Payne, 111 S.E. 226, 28 
Oa.App. 246. 

(6) Where an appeal is taken from 
a Judgment and from an order grant¬ 
ing a new trial, the affirmance of 
the order leaves nothing on which 
the appeal from Judgment can oper¬ 
ate, and it should therefore be dis¬ 
missed: but, If the order granting a 
new trial is reversed, the judgment 
is subject to affirmance or reversal. 
Mont—Stephenson v. Home Ins. Co. 
of New York, 214 P. 964, 67 Mont. 
198. 

(6) Where an order denying post¬ 
ponement of trial and dismissing 
complaint is affirmed, appeal from 
order denying plaintive application 
for commission to take testimony 
will be dismissed. 

N.T,—Thorn v. Eastern Mausoleum 
Co.. 162 N.T.S. 278. 173 App.Dlv. 

996. 


(7) Other szsxnples. 

N.T. —^Berntson v. 1714 64th Street 
Corp.. 28 N.T.S.2d 479. 262 App. 
Dlv. 878—Clark v. City of New 
Tork, 28 N.Y.S.2d 182, 262 App.Dlv. 
855. reargument denied 29 N.T.S. 
2d 152. 262 App.Dlv. 871, appeal 
denied. 36 N.E.2d 917, 286 N.Y. 
731. 

Or.—^In re Buck, 268 P.2d 124, 200 
Or. 488, appeal dismissed 74 S.Ct. 

I 313, 346 U.S. 919, 98 L Ed. 414. 

4 C.J. p 585 note 65 [e]. 

Appeals from particular orders dls- 
missed as settled by other ao- 
tioas or proceedings 

(1) Appeal from decree quieting 
title. 

Colo.—Baber v. Bowe, 235 P. 338, 77 
Colo. 161. 

S.D.—Petition of Schreiner, 269 N. 
W. 484, 64 SD. 619 

(2) Appeal from judgment in re¬ 
plevin action for lumber claimed un¬ 
der attachment sale. 

Ark —Henry Quellmalz Lumber ft 
Mfg. Co. V. Day, 201 S.W. 125, 132 
Ark. 469. 

(3) Appeal from order denying 
motion to set aside execution sale. 
Cal.—Sorenson v. Coddlngton, 249 P. 

37, 79 CA. 199. 

(4) Appeal from order dissolving 
attachment. 

Okl—West V Mlchelln, 240 P. 738, 
113 Okl. 199—Carriker v. Geb- 
hardt, 141 P. 432, 43 Okl. 149 

(6) Appeal from order, overruling 
objections to administratrix’ final 
account and petition for distribution. 
Cal —In re Thurnell’s Estate, App , 
19 P.2d 14. 

(6) Appeal from original minute 
order inadvertently made and grant¬ 
ing prohibition, where case was not 
heard on merits and new order made. 
Cal —Bley v. State Board of Dental 

Examiners, 282 P. 19, 101 C.A. 666. 

(7) Appeal relating to priority of 
liens 

Iowa.—Eclipse Lumber Co. v. Riley, 
213 NW. 209, 203 Iowa 683. 

(8) Appeal from Judgment of dis¬ 
trict court setting aside order of 
probate court directing guardian of 
ward who was non compos mentis 
to soli realty belonging to ward to 
.satisfy Judgment against ward. 

Tex.—John Schumacher State Bank 

V. Tschiedel, Civ.App, 92 S.W.2d 
671. 

(9) Appeals from Judgment order¬ 
ing cancellation of lis pendens no¬ 
tices. 

La.—Blrl v. Blrl, 149 So. 467, 177 
La. 792. 

(10) Appeal of tax commission 
from order of circuit court enjoining 
tax assessment against railroad 
company. 

Ala.—State v. Louisville ft N. R. 
Co., 152 So. 218, 228 Ala. 71. 
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(11) Appeals from orders granting 
temporary injunction. 

Cal.-—Imperial Land Co. ▼. Imperial 
Irr. Dlst, 161 P. 119, 173 C. 674. 

Pacific Western Oil Co. v. Bern 
Oil Co., 62 P.2d 1406, 18 C.A.2d 
122 . 

Ky. —Board of Education of Cumber¬ 
land County V. Jones, 240 S.W. 66, 
194 Ky. 603. 

Okl.—Bonney v. Smith, 132 P.2d 840, 
191 Okl. 622. 

S.C.—First Carolinas Joint Stock 
Land Bank of Columbia v. Knotts, 
1 S.E.2d 797, 191 SC. 384. 

Tex.—Railroad Commission v. Tips, 
Civ.App., 131 S.W.2d 1060—Connor 
V. Connor, Civ.App., 113 S.W.2d 
298—Rhoton v. Texas Land ft 
Mortgage Co., Civ App., 80 S.W.2d 
763—Reeves v. Railroad Commis¬ 
sion of Texas, Civ.App., 76 S.W.2d 
155—Magnolia Petroleum Co. v. 
Blankenship, Civ.App., 70 S.W.2d 
258—Snyder v. Stokes, Civ.App., 
29 S.W.2d 764. 

(12) Appeals from Judgments or 
orders denying injunctions. 

Ala —Walker v Lakewood Estates, 
112 So. 460, 216 Ala. 71. 

Cal —People’s Ditch Co. v. Foothill 
Irr. Dist, 284 P. 614, 103 C.A. 321. 
Ky.—Dorman v. Bays, 70 S W 2d 922, 
254 Ky 601 

NY.—Klein v. Klein, 75 N.T.S.2d 
C97, 273 Ar>pDiv. 812, reargument 
and appeal domed 77 N Y S 2d 683, 
273 App.Dlv. 868. 

Okl.—Drummond v Jeffrey, 66 P.2d 
1212, 179 Okl. 409. 

Tex—Spencer v Steele. Civ App., 
132 S.AV2d 146—Slama v. Mills, 
Civ App, 122 S.W.2d 333, error di.s- 
missed 

(13) Appeal from an order trans¬ 
ferring cause to federal court 

Ky.—Tosh V. Illinois Cent. R. Co., 
261 S.W. 839, 203 Ky. 30—Turner 
V. Illinois Cent R. Co, 261 S.W. 
839, 203 Ky. 31. 

(14) Appeal from an order deny¬ 
ing defendant’s motion to strike al¬ 
legations in the complaint and af¬ 
fidavits as scandalous, irrelevant, 
and redundant. 

N.Y.—Bankert v. Sleyman, 196 N.Y. 
S. 67, 202 AppDiv. 817. 

(16) Appeal from order sustaining 
demurrer to original petition. 

Cal.—In re Smith’s Estate, 41 P.2d 
566, 4 C.A 2d 648. 

(16) Appeal from order overrul¬ 
ing demurrer. 

Mass.—Thornhill v. Carpenter Mor¬ 
ton Co., 108 NE. 474, 220 Mass. 
593. 

Wis.—Chas. H. Stehling Co. v. Mll- 
cor Steel Co., 9 N.W.2d 78, 242 Wls. 
629. 

(17) Appeal from order granting 
plaintiffs motion to strike defense 
and counterclaim contained in 
amended answer. 
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presented in the appeal moot,2«.B or where the or¬ 
der appealed from has been resettled by another 
order and an appeal from a judgment must be 
dismissed where an order granting a motion for new 


trial was affirmed.^® !# Likewise, it is a ground for 
dismissal that the question in controversy was de¬ 
cided on another appeal,27 so that where a reversal 
of the order or judgment appealed from renders 


N.Y.—^Perlman v. Perlman, 267 N.T. 
S. 68, 285 App.Div. 817. 

<18) Appeal from an order, strik¬ 
ing the reply as sham and frivo¬ 
lous, where the cause has been dis¬ 
missed. 

Minn.—Sweeney v. Village of Ells¬ 
worth. 169 N.W. 1067. 186 Minn. 
474. 

(19) Appeal from an order grant¬ 
ing a change of venue. 

Idaho.—^Wooton v. DahlQulst, 232 P. 
680, 40 Idaho 283. 

(20) Appeal from order overruling 
a defendant’s plea of privilege. 
Tex.—McNeill v. Hubert. 23 S.W.2d 

331, 119 Tex. 18. 

Pugh V. Childress & Marshall. 
Clv.App., 207 SW.2d 182—Pinkston 
V Farmers State Bank of Center, 
Clv.App., 201 SW.2d 695--Simp- 
son V. Cotten, Clv.App., 165 S.W 2d 
142, error dismissed—James v. 
Southwestern Inv. Co., Clv.App, 
133 SW.2d 183—Brown County 
Life Ins Co. v. Haglns, Clv.App., 
110 S.W 2d 1162—Motor Securities 
Corp. V. Jones, Civ App., 90 S.W.2d 
858—Gladden v. Thurmond, Civ. 
App., 77 S.W.2d 703. 

(21) Appeal from appointment of 
a receiver. 

Ark.—^Winn v. Collins, 183 S W.2d 
693. 207 Ark 946. 

Mo —Henderson v. Elam, 232 S.W. 
469. 

N.J.—Nemm v. Brandle, 168 A. 644, 
114 N.J.Eq. 334 

(22) Appeal from an order refus¬ 
ing to appoint a receiver. 

Okl.—Belsky v Druzstvo Cesko-Na- 
rodnl Sine, 224 P. 174, 101 Okl. 
137. 

(23) Appeal from refusal to set 
aside an order for the sale of land 
in foreclosure. 

Okl.—Taylor v. Long-Bell Lumber 
Co., 142 P. 1036, 43 Okl. 230. 

(24) Appeals from Judgments re¬ 
ducing tax assessments which pre¬ 
vented enforcement of Judgments. 

N Y.—People ex rel. Flnke v. Fahren- 
kopf, 283 N.Y.S. 211, 246 App.Div. 
664. 

(26) Appeal from order dissolving 
injunction restraining owners from 
exercising remedy of sale on fore¬ 
closure of trust deed. 

Tex.—^Wimbish v. Southern Home 
Bldg. Co., Civ.App., 86 S.W.2d 796. 

(26) Devolutive appeal from pre¬ 
liminary Judgment in vendor’s suit 
to annul land contract. 

La.—Roseberry v. Thomas, App., 161 

So. 87. 


(27) Appeal taken from decree of 
distribution by attorney whom heirs 
originally employed on contingent 
fee contract, but thereafter dis¬ 
charged. 

Cal.—In re Jackson’s Estate, 40 P. 
2d 505, 2 C.2d 283. 

(28) Appeal from order denying 
stay of proceedings in circuit court 
on executor’s bond pending appeal 
from order denying petition to 
amend executor’s final account and 
final order of distribution. 

Wls.—In re Davis’ Estate, 259 N.W. 
863, 218 Wis. 322. 

(29) Appeal from judgment in ac¬ 
tion to remove trustee and compel 
accounting. 

Tex.—White v. White, Com.App., 25 
S.W.2d 826. 

(30) Appeal from refusal to set 
aside as void order creating school 
district. 

Miss.—Hughes v. Ball, 106 So. 626, 
140 Miss 812. 

(31) An appeal from an order di¬ 
recting the sheriff to sell attached 
property as perishable property. 
La.—Olson v. American Guaranty 

Co., 96 So 109, 152 La. 1021. 

26.5 Cal.—Flores v. Brown, 248 P.2d 
922, 39 C 2d 622—Mayo v. Mayo, 63 
P 2d 822, 8 C.2d 0—Hindman v. 
Owl Drug Co., 60 P.2d 438, 4 C.2d 
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Scoville V. De Brettevllle, 123 P. 
2d 622, 60 CA.2d 633—Swart v. 
Swart, 120 P.2d 940, 49 C.A.2d 44— 
Keefer v. Keefer, 87 P.2d 866, 31 
C A.2d 336—Bogue v. Century In¬ 
demnity Co., 19 P.2d 626, 130 C.A. 
16. 

D.C.—Hlght V. Richmond Park Im¬ 
provement Co., 46 App.D.C. 683. 
Fla.—Hollywood, Inc., v. Clark, 16 
So.2d 176, 163 Fla. 601—Hartman 
V. Pool, 139 So. 689, 103 Fla. 858 
—^Willey V. W. J. Hoggson Corpo¬ 
ration, 106 So. 126, 89 Fla 446. 
La.—Blri v. Biri, 149 So. 457, 177 
La. 792—Hava v. Chavlgny, 80 So. 
197, 144 La. 65. 

Md.—Frederick County Com’rs v. 

Page, 164 A. 182, 163 Md. 619. 
Mass—Nilsson v. Pearson, 16 N.E. 

2d 658, 301 Mass. 228. 

N.J.—Davies v. Botticher, 77 A.2d 
466, 10 N.J.Super. 481. 

Ohio—Ross V. Strieker, 91 N.E.2d 
18, 163 Ohio St. 163. 

Okl.—Crews v. Willis, 169 P.2d 261, 
196 Okl. 476—Lawson v. Nye, 239 
P. 127, 112 Okl. 162. 

Tex.—J. W. Zempter Const Co. v. 
Rodgers, Civ.App., 46 S.W.2d 763— 
Blakeney v. Stats, Civ.App., 261 
S.W. 824. 


Cross UU of ssosptlons would be 
dismissed where judgment of trial 
court was affirmed on the main bill. 
Ga.—^Westberry v. Blackshear Mfg. 
Co.. 185 S.E. 806, 182 Ga. 487. 

Waller v. Wright Contracting 
Co., 86 S.E.2d 721, 91 Ga.App. 709 
—Jones V. Moore, 189 S.E. 426, 64 
Ga.App. 803. 

Necessity of valid aad final order 

The court of appeal cannot dis¬ 
miss an appeal until a valid and final 
order terminating proceedings in a 
lower court exists. 

Cal.—Leeper v. Ginsberg, 117 P.2d 
732, 47 C.A.2d 376. 

36.10 N.Y.—Mester v Morgenstern, 
120 N.Y.S 2d 817, 281 App Div. 967 
—Kaplan v. Katz, 5 N.Y S.2d 8, 264 
App.Div. 880—Rockland County 

Corp. V. Flynn, 297 N.Y S 181, 262 
I App.Div. 186, affirmed 14 N.E 2d 
206, 277 N.Y. 665—Rudin v. Hadri¬ 
an Realty Co., 168 N.Y.S. 97, 173 
App.Div. 898—In re Knapp & 
French. 165 N.Y.S. 166, 170 App. 
Div. 969, appeal dismissed 111 N. 
E 1090, 216 N.Y. 724. 

26.15 C^al.—Hawk v City of New¬ 
port Beach, 293 P.2d 48, 46 C.2d 
213. 

Neff V. Ernst, App., 302 P.2d 894 
—Lee V. Cranford, 237 P.2d 986, 
107 C.A.2d 677—Still v. Pearson, 
216 P2d 87, 96 C.A 2d 315—Plru 
Citrus Ass’n v Williams. 214 P,2d 
426, 96 C.A 2d 911—Crouser v. 

Boice, 124 P.2d 368, 61 C A 2d 198 
—Rosebrook v. Utz, 114 P.2d 716, 
46 C.A.2d 726—Forrester v. Spit- 
zer, 46 P.2d 999, 7 C.A 2d 660 
Ind.—Thalman v Montgomery Ward 
& Co., 94 N.E 2d 370, 120 Ind App. 
632. 

Okl.—Johnson v Pfrlmmer, 154 P.2d 
767, 196 Okl. 36. 

27. Cal.—^Wellborn v Wellborn, 195 
P2d 792, 32 C 2d 221, 10 A.LR.2d 
826—Fleming v. Bennett, 116 P.2d 
448, 18 C.2d 888—In re Murphey's 
Estate, 62 P.2d 374, 7 C.2d 712. 

Los Angeles County v. Depart¬ 
ment of Social Welfare. 260 P.2d 
716, 114 C.A 2d 827—Roahauge v. 
Superior Ct. in and for Solano 
County, 206 P2d 1124, 91 C.A.2d 
941—E M. Lewis & Co. v. Daugh¬ 
erty, 88 P.2d 927, 31 C.A.2d 717— 
Ryan v. Geiger, 61 P.2d 362, 17 C. 
A.2d 4. 

Fla—Warren v. State ex rel. Four 
Forty. Inc., 76 So.2d 485. 

Ill.—Chicago City Bank & Trust Co. 
V. Board of Education of City of 
Chicago. 64 N.E.2d 498, 386 Ill. 
508, certiorari denied Hutchinson 
V. Board of Education of City of 
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questions presented in another appeal in the same | case moot, the other appeal will be dismissed.^^*® 


Chicago. 66 S.Ct. 70, 828 U.S. 734, 
89 L.Ed. 588, rehearing denied 65 S. 
Ct. 115, 323 U.S. 814, 89 L Ed. 648, 
certiorari denied Lewis v. Board of 
Education of City of Chicago, 65 

5. Ct. 70. 323 U.S. 738, 89 L.Ed. 588. 
rehearing denied 66 S.Ct. 115, 323 
U.S. 814, 89 L.Ed. 648. 

Phillips V. O’Connell, 61 N.B.2d 
69, 826 Ill.App. 16—People, for Use 
of Dicus y. Dicus, 4 N.E.2d 649, 
287 Ill.App. 611. 

Ky.—Crook v. Wilson, 282 S.W.2d 
849, 318 Ky. 680—^Harper v. Gil¬ 
liam, 172 S.W.2d 627, 294 Ky. 767-- 
Commonwealth ex rel. Meredith v. 
Bogie. 152 S.W.2d 286, 287 Ky. 103 
—Brashear v. Brashear, 146 S.W. 
2d 542. 284 Ky. 623. 

La.—^Maybeno v. Battaglia, App., 28 
So.2d 88. 

N.Y.—Brandes v. Agnew, 88 N.Y.S. 
2d 663, 276 App.Div. 843—Purvln v. 
Grey, 46 N.Y.S.2d 24, 267 App Div, 
813, appeal denied Purvln v. Grey. 
47 NY.S.2d 310, 267 App.Div. 869, 
affirmed 66 N.E.2d 98, 292 N.Y. 671 
—People V. Lamb, 12 N.Y.S.2d 689, 
267 App.Div. 17, appeal dismissed 
25 N.E.2d 390, 282 N.Y. 609—La- 
fredo V. Baltic American Line, 279 
N.Y.S. 174, 244 App.Div. 748. 

N.C—Page V. Page, 83 S.E. 627, 167 
N.C 360 

Okl —Stewart v. Stephens, 260 P.2d 
28, 207 Okl. 403—In re Protest 
Against Referendum Petition No. 

6. Oklahoma City. 92 P.2d 374. 185 
Okl. 393—Taylor v. First Mort¬ 
gage Loan Co., 67 P 2d 963, 180 
Okl. 66—Ray v. J. I. Case Plow 
Works Co., 64 P.2d 669, 176 Okl. 
96. 

S.C.—Corpus Juris Seouuduxu oltsd 

la South Carolina State Highway 
Dept. V. Isthmian S. S. Co., 43 S E 
2d 138, 139, 210 S.C. 422. 

Tex.—Stolley v. Petroleum Producers 
Co., Civ App., 142 S.W.2d 242. 

4 C.J. p 685 note 66. 

Ifers pendenoy of other appeal 

Fact that substantially all ques¬ 
tions, arising from dismissal on gen¬ 
eral demurrer of petition to superior 
court of heirs at law for an injunc¬ 
tion, were raised by appeals of the 
heirs from an adverse decision of 
the court of ordinary to the superior 
court probating the will in solemn 
form, did not require dismissal of 
writ of error on ground that case 
had become “moot,” since mere 
pendency of the appeals undisposed 
of did not render the case “moot.” 
Gfu—Abercrombie v. Hair, 196 S.E. 
447, 185 Ga. 728. 

87.B Cal.—Smith v. Bear Valley 
Mill. & Lumber Co.. 160 P.2d 1, 26 
C.2d 690. 

Nelson v. Nelson, 215 P.2d 48, 96 
C.A.2d 210—Cameron v. Cameron, 
202 P.2d 91, 89 C.A.2d 826—Loomis 


V. Loomis, 201 P.2d 38, 89 C.A.2d 
240—Kirman v. Borzage, 150 P.2d 
3, 65 C.A.2d 166—Turner v. Don¬ 
ovan, 148 P.2d 912, 64 C.A.2d 376 
—Blaylock v. Coates. 113 P.2d 268, 
44 C.A.2d 863—Jensen v. Harry H. 
Culver & Co.. 16 P 2d 907, 127 C. 

A. 783—Roehl v. Texas Co., 291 P. 
266, 107 C.A. 716—Llewellyn Iron 
Works V. McLain, 204 P. 872, 66 
C.A. 790. 

Colo.—Landy v. Fidelity & Deposit 
Co. of Md.. 261 P.2d 488. 128 Colo. 
136. 

Fla.—Poynter v. Smith, 162 So. 874, 
124 Fla. 469 

Ga—Andrews v. Kinsel, 40 S.E 300, 
114 Ga. 390, 88 Am.S.R. 26—Rives 
V. Rives. 39 S E. 79, 113 Ga. 392. 

Ill.—Tangalin v. City of Chicago, 108 
N.E2d 801, 348 Ill.App. 390. 

Iowa —Kayser v Occidental Life 
Ins. Co. of California, 1 N.W.2d 
720, 231 Iowa 632. 

Ky.—Turner v Ewald, 174 S.W.2d 
431, 295 Ky. 764—Board of Educa¬ 
tion of Wolfe County v. Rose, 147 
S.W 2d 83, 286 Ky. 217, 132 A L.R. 
969—Dorman v. Bays, 70 S.W.2d 
922, 254 Ky 601 

Miss—Knox Glass Bottle Co. v. Un¬ 
derwood. 89 So.2d 799, suggestion 
of error overruled 91 So 2d 843. 

N Y.—Benway v City of Watertown, 
161 N.Y S 2d 485, 1 A.D.2d 406— 
Cohen v. Kaskel, 117 N Y S 2d 260, 
280 App Div 992—Cohen v. Kaskel, 

‘ 117 N.Y S 2d 248. 280 App Div. 992, 
affirmed 113 NE.2d 297, 305 N.Y. 
774, reargument denied 114 N E 2d 
472, 306 NY. 919—Borshowsky v. 

B. Altman & Co , 116 N.Y S.2d 299, 
280 App Div. 699, affirmed 118 N.E. 
2d 818, 306 N.Y. 798—Walthour v. 
Public Service Interstate Transp. 
Co., 113 N.Y S 2d 764, 280 App.Div. 
818—Felter v. Breen, 110 N.Y.S.2d 
619, 279 App.Div. 911—Kramb v. 
Fincher, 98 N.Y S 2d 899, 277 App 
Div. 940, appeal denied 99 N.Y.S.2d 
1014, 277 App Div. 962, appeal de¬ 
nied 96 N.E 2d 194, 301 NY. 809, 
affirmed in part and reversed in 
part on other grounds 100 N B 2d 
62, 302 N.Y. 873—Klein v Gross 
Const. Co., 58 N Y.S 2d 686, 269 
App.Div. 1046—Hemmlngway v 
Town of Dannemora, 66 N.Y S.2d 
830, 269 App.Div. 798—Lanzer v 
Moran, 61 N.Y.S.2d 390, 268 App 
Div 948—Panettleri v. John Han¬ 
cock Mut. Life Ins. Co. of Boston. 
Mass, 42 NYS2d 317, 266 App 
Div. 872, appeal denied 44 N.Y.S 
2d 471, 266 App.Div. 924—Lando 
V. Tarushkln, 39 N.Y.S.2d 731, 266 
App.Div. 1066—Holdren v. Morris. 
38 N.YS.2d 336, 266 App.Div. 911, 
appeal denied 39 N.T.S.2d 775, 266 
App Div. 1031, motion dismissed 49 
N.E.2d 617, 290 N.Y. 653—Cadle v 
National Aniline & Chemical Co 
84 N.Y.S.2d 893, 264 App.Div. 826, 
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appeal denied 36 N.Y.S.2d 640, 264 
App.Div. 947, appeal dismissed 44 
N.B.2d 617, 289 N.Y. 642—Howley 
V. Brooklyn & Queens Transit 
Corp., 31 N.Y.S.2d 614, 263 App.Div. 
829—Dolan v. Hotel Campbell. 22 
N.Y.S.2d 916, 260 App.Div. 872— 
First Ward Realty Co. v. 634 
Eighth Avenue Corp., 17 N.Y S.2d 
977. 258 App Div. 1086. reargument 
denied 19 N.Y.S.2d 311, 259 App. 
Div. 731—Crandall v. Crandall, 11 
N.Y.S.2d 64, 256 App.Div. 1061, ap¬ 
peal dismissed 22 N.E.2d 180, 281 
N.Y. 632—Pifath v. National City 
Bank of New York, 10 N.Y S 2d 896, 
256 App.Div. 1006, reargument de¬ 
nied 12 N.Y.S.2d 356. 266 App.Div. 
1101—Town of Ohio, Herkimer 
County, V. American Surety Co. of 
New York, 12 N.Y.S.2d 205, 267 App. 
Div. 912—Van Wyck v. Mannino, 9 
N.YS.2d 684, 256 App Div 266, re¬ 
argument denied 11 N.Y S 2d 558, 
266 App Div 1004—In re McKcc’s 
Estate, 5 N.Y.S.2d 27, 264 App.Div. 
871—^Angelinl v. Merchants Des¬ 
patch Transp. Co., 3 NYS.2d 493, 
263 App.Div. 606—Sackal v. New 
York Rapid Transit Corp., 1 N.Y S 
2d 448, 253 App Div. 819—Lampke 
V. Metropolitan Life Ins. Co, 300 
N.YS. 182, 262 App Div. 926, re¬ 
versed on other grounds 18 N E 2d 
14, 279 NY. 167—Hart v. United 
Artists Corp., 298 NYS 1, 252 
App Div 133—In re Kaine's Es¬ 
tate, 297 N.Y.S. 1, 252 App Div. 101 
—Dime Sav. Bank of Brooklyn v. 
Altman, 291 NYS 417, 249 App. 
Div 174, affirmed 9 N.E.2d 778, 276 
N.Y. 62, reargument denied 11 NE 
2d 746, 275 N.Y. 646—Rudy v. 

Rudy, 270 NYS. 638. 241 App.Div 
792—Transcontinental Engineering 
Corporation v. Conklin, 203 N Y.S. 
437, 208 App Div. 789—Garelik v. 
1604 Park Ave. Corporation, 192 
N.YS. 663, 201 App Div 833. 

Reyes v. Colon, 62 N Y S 2d 694 
—Cavanaugh v. 101 Terrace Ave. 
Holding Corp, 23 N Y S 2d 278. 
S.D—Kolb V. Blnger, 207 N.W. 66. 
49 S.D. 302. 

Wis.—Wisconsin River Lumber Co. 

V. Plumer. 6 N.W. 320. 49 Wis. 668 
Wyo.—Fryer v. Campbell, 43 P.2d 
999, 48 Wyo. 139. 

Dismissal held warranted 

(1) Questions on a motion to va¬ 
cate writ of supersedeas were moot, 
where the Judgment was reversed 
with directions on appeal on merits. 
Jal.—Beemer v. Roher, 30 P.2d 649, 

137 C.A. 298. 

(2) A question in an independent 
action for new trial for newly dis- 
•overed evidence becomes moot aft- 
*r reversal of the original Judg- 
nent. 

nd.—Bullerdlck v. Miller, 165 N.E. 
832, 86 lnd.App. 68. 
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Likewise, dismissal is proper or necessary where 
subsequent to the appeal the judgment was vacat- 
ed^s or modified,28 6 or where a writ of prohibi¬ 
tion against its enforcement was granted ;28-io and 
a dismissal may be had where both parties appealed 
and judgment was affirmed on one appeal,29 or 
was reversed and a complete retrial required,8o or 
where the rights under the order appealed from have 

been abandoned.80.6 


The fact, however, that there is another suit pend¬ 
ing is no ground for dismissing an appeal or a writ 
of error previously sued out to a ruling in the first 
action nor will an appeal be dismissed because 
the issues are the same as were involved in other 
cases previously decided ;82 and in any case the de¬ 
cision or order must have determined the question 
raised on the appeal.83 Orders made in the trial 


(3) Judicial knowledge will be tak¬ 
en of reversal of judgment In orig¬ 
inal action pending appeal from 
Judgment against garnishee, and 
garnishment proceedings dismissed. 
Miss.—Keeton v. Robinson, 110 So. 

839, 144 Miss. 899. 

(4) Where court has before It 
both a main and a cross bill of ex¬ 
ceptions, and the latter presents a 
question which is controlling on case 
as a whole, it will be disposed of 
first, and if the Judgment excepted to 
therein is reversed, writ of error is¬ 
sued on main bill of exceptions will 
be dismissed. 

Ga—Stewart v. Latimer, 30 S.E.2d 
633. 197 Ga. 735. 

(5) Where provisions of order 
granting new trial limiting Issues 
to be determined were stricken, ap¬ 
peal from order denying resettlement 
of order setting aside verdict was 
dismissed as unnecessary. 

N Y.—-Tyson v Alfred H Smith Co., 
284 N.Y.S 313, 246 App.Dlv. 786. 

28. Cal.—Taylor v. We.stern States 
Land & Mortgage Co., 147 P.2d 36, 
63 C A 2d 401—Potts v Whitson. 
126 P2d 947, 62 C.A.2d 199. 

La—Hyatt v. Lindner, 66 So. 773, 
136 La. 184. 

Mass—Lee v Fowler, 161 N.E. 910, 
263 Mass 440 

Minn —Ridgway v Mirkovich, 25G N. 

W. 621, 192 Minn. 618. 

Mo —Warren v. Order of Railway 
Conductors of America, 201 S W. 
368, 199 MoApp. 200. 

Or—Oregon-Washington R & Nav. 
Co. V. School Dist. No 25 of Mor¬ 
row County, 173 P. 261, 89 Or. 7. 
Tex.—Cude v Sanderson, Civ.App., 
235 S.W.2d 927. 

4 C.J. p 586 note 67. 

28,5 N.Y—Minarsky v. City of New 
York, 63 N.Y S.2d 211, 270 App Div. 
1029, appeal dismissed 83 N.E 2d 
471, 298 N.Y. 781—Edelson v. Ox- 
enberg. 31 N.Y.S 2d 663, 263 App. 
Div 837, appeal denied 32 N.Y.S.2d 
1020. 263 App Div. 891, affirmed 42 
N.E.2d 621, 288 N.Y. 631. 

88.10 Mo.—Ketcham v. McDowell, 
App., 176 SW.2d 176. 

Stay of asaontlon of order appealed 
from 

Issuance of a writ of supersedeas 
staying execution of order appealed 
from rendered moot the appeal from 


order rescinding order for posting 
of stay bond on appeal. 

Cal.—Moon v. Moon, 144 P.2d 599, 62 
C.A.2d 189. 

29. Ga—Hooper v. Federal Land 

Bank of Columbia, 173 S.B. 415, 
178 Ga. 671—Rogers v. Carter, 170 
SE. 868, 177 Ga. 606—Sapp v. 

Davids, 168 S.E 62, 176 Ga. 266, 
86 ALR. 1361—Tift v. McCasklll, 
1B5 SE. 192, 171 Ga. 289—Georgia 
Ry. & Power Co. v. City of At¬ 
lanta, 115 S.E 263, 164 Ga. 731— 
MacDonell v. South Georgia Live 
Stock Corporation, 110 S.E. 227, 
152 Ga. 475. 

Hunt V. Western & A. R. R., 174 
SE 222, 49 GaApp. 33—Smith v. 
Queen Ins. Co. of America., 153 S. 
E 785. 41 GaApp 587—Kittles v. 
Thorpe, 114 S.E 228, 29 Ga.App. 
146 

N J —Hackensack Trust Co. v. Van 
Den Berg, 105 A. 719, 92 N.J.Law 
412 

4 C.J. p 686 note 68. 

30. Cal.—Wold V. Luigi Consentlno 
& Sons, 241 P2d 1032, 109 CA.2d 
854 —North Confidence Mining & 
Development Co v. Fitch, 208 P. 
330, 58 CA. 335 

NY—Sheets v Hotels Statler Co., 
146 NYS2d 289, 286 App.Dlv. 

738—De Per.sia v Merchants Mut. 
Cas Co, 49 NYS2d 324, 268 App 
Div. 176, affirmed 61 N.E.2d 449, 
294 N Y 708—Lee v. Board of Ed¬ 
ucation of City of New York, 31 N. 
YS2d 11.3, 263 App.Dlv. 23— 

Laughlln v. Greenhouse. 26 N.Y. 
S 2d 521, 261 App Div. 1052—^Eisen- 
borg v. Irving Kemp, Inc , 11 N.Y. 
S 2(1 449, 266 App.Dlv. 698. 

30.5 Cal.—^Miller v. Miller, 156 P.2d 
931, 26 C.2d 119. 

31. Cal.—Stockwell v. McAlvay, 282 
P. 957, 208 C. 644. 

4 C.J. p 686 note 69. 

32. La.—Archie v. Grand Lodge, K. 
P., State of Louisiana, App., 148 
So. 910. 

33. U.S —Newton v. Laclede Steel 
Co., C.CA.I11., 80 F.2d 636. 

Ga—^Wyatt v. Citizens’ & Southern 
Bank. 116 S.E. 34, 29 Ga.App. 628. 
Idaho —Idaho Gold Dredging Corpo¬ 
ration V. Boise Payett# Lumber 
Co., 30 P.2d 1076, 64 Idaho 270. 

La.—Eagle Trading Co v. Abbott Au¬ 
tomobile Co., 103 So. 183, 157 La. 
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837—Eagle Trading Co. v. Delta 
Motors Co., 103 So. 182, 157 La. 832. 

Appeals held not affected by other 
orders or Judgmente or prooeeA- 
lage 

(1) In general. 

Cal.—Reilly v. Police Court, City of 
Oakland, Alameda County, Dept. 1, 
228 P. 860, 194 C. 376. 

Yokohama Specie Bank v. Klta- 
sakl, 117 P.2d 398, 47 C.A.2d 98. 
Fla.—R. R. Ricou & Sons Co. v. 

Merwin, 113 So. 746, 94 Fla. 86. 
Ga.—Adams v. Grizzard, 166 S.E, 689, 
171 Ga. 780—Bush v. Winchester- 
Simmons Co., 126 S.E. 8, 159 Qa. 
433—Porcher v. Pearsons-Taft 

Land Credit Co., 114 S.E. 634, 154 
Ga 483. 

Kite v. Brooks, 181 S E. 107, 61 
Ga.App. 631—Wyatt v. Citizens’ & 
Southern Bank, 116 S.E. 34, 29 Qa. 
App. 628. 

Ind—Hampton v. Massey, 19 N.E. 2d 
464, 215 Ind. 247. 

Iowa.—In re Carson's Estate, 265 N. 
W. 648, 221 Iowa 367—Davenport 

V. Thompson, 221 N.W. 347, 206 
Iowa 746. 

Kan.—St. Paul Fire & Marine Ins. 
Co. V. Bender, 113 P.2d 1062, 163 
Kan. 762—Hicks v. Parker, 84 P 2d 
905, 148 Kan. 670—Kotwitz v. Grid- 
ley Motor Co, 84 P.2d 903, 148 Kan. 
676—Scovill V. Scovill, 62 P.2d 852, 
144 Kan. 759. 

La.—Harmon v. Moore, App., 169 So. 

174, roheard 172 So 176. 

Mich.—Duiinebacke v. Detroit, G. H. 
& M. Ry. Co., 227 N.W. 811, 248 
Mich. 450 

Mont—Hoppln v. Lang, 241 P. 636, 
74 Mont 568 

IJJeb —Janous v. Columbus Slate 
Bank, 163 N.W. 327, 101 Neb 393, 
modified on other grounds, 164 N. 

W. 1053, 101 Nob 393. 

N.Y.—Loporto v. Druiss Co., 273 N. 

YS 11, 241 App Div 419. 

Ohio.—Jolley v Martin Bros. Box 
Co., 109 N.E 2d 662, 158 Ohio St. 
416. 

S.D.— City of Plankinton v. Kleffer, 
17 NW.2d 494, 70 S.D. 329. 

Tex—Shell Oil Co. v. Turnbow, Civ. 
App., 142 S.W.2d 569—Eclipse Oil 
Co. V. McAlister, Civ.App., 103 S. 
W.2d 420, error dismissed—Joyce 
V. Booth, Civ.App., 76 S.W.2d 227. 
Va.—Traylor v. Atkinson, 108 S.E. 
199, 130 Va. 648. 
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court after it has lost jurisdiction will not neces¬ 
sitate dismissal of the appeal.*^ 

An appeal from a judgment may be set aside 
pending the outcome of the trial court's action on 
a motion for new trial since, if the motion should 
be granted the appeal would be dismissed, while if 
it is denied the order denying it may be brought in¬ 
to the record in the appellate court on appeal from 
the judgment and its propriety considered in con¬ 
nection with and as a part of the appeal from the 

judgment.85 

§ 1363. Error Not Shown 

Where the appellant faila to show error, the appeal 
may be dismiased. 


6 G.J.S: 

The appellate court may, as a rule, dismiss an 
appeal where appellant does not sustain the burden 
of showing error,®® or where appellants admit that 
the matter assigned as error was not in fact error,®^ 
although it has also been held that an appeal reg¬ 
ularly taken and docketed should not be dismissed 
on the ground that there is no error apparent of 
record, but the judgment below should be affirmed,®® 
Where the failure of the record to show error is 
due to defects or irregularities in the proceedings 
for review, it is the practice in many jurisdictions 
to dismiss,®® and where appellants’ brief shows the 
questions raised pertain only to issues involved in 


Wash.—state ex pel. Thornbury v 
Gregory. 70 P.2d 788, 191 Wash. 
70. 

(2) Plaintiff's appeal from order 
discharging writ of attachment was 
not dlsmissable on ground that ques¬ 
tions presented had become "moot" 
because action In which writ was Is¬ 
sued had been dismissed in trial 
court, since despite dismissal ques¬ 
tion of rights and liabilities of par¬ 
ties under the undertaking remained 
subject of controversy and solution 
thereof depended on whether trial 
court correctly or erroneously dis¬ 
charged attachment. 

Cal.—United Press Ass'ns v. Stock- 
ton Independent Pub. Co., 65 P.2d 
893, 19 C.A.2d 432. 

(3) An appeal which related only 
to accounting feature of personalty 
and securities involved in partition 
suit between husband and wife was 
not dismissible on ground that court 
had affirmed decree which ordered 
division of property equally between 
husband and wife as Joint tenants 
and that affirmance of decree settled 
rights of parties as to extent of vari¬ 
ous Interests, where affirmance of de¬ 
cree did not settle question as to 
division of personalty and accounting 
to be had pursuant to decree. 

111.—Walker v. Walker. 80 N.B.2d 
109, 307 Ill.App 121. 

Discharge in bonJeraptoy 

An appeal challenging the juris¬ 
diction of the trial court will not be 
dismissed on ground that case is 
moot on mere allegation that appel¬ 
lants have been discharged in bank¬ 
ruptcy pending appeal. 

W.Va.—Meyers Bros. v. Harman 
Bros., 89 S.E. 146, 78 W.Vo. 460— 
First Nat. Sank v. Cootes, 81 S.B. 
844, 74 W.Va. 112. 

gaAgmsat dsnyiag iajiuiotlo& 

On an appeal from a judgment de¬ 
nying an Injunction, that a proceed¬ 
ing for mandamus to compel the is¬ 
suance of the Injunction had pre¬ 
viously been dismissed, did not con¬ 
stitute res judicata, depriving plain¬ 


tiffs of their appeal; the thing de¬ 
manded and the object of the judg¬ 
ment not being the same. 

Lia.—Cochran v. Liouislana State 
Board of Education, 128 So. 664, 
168 L.a. 1030, affirmed 60 S.Ct. 835. 
281 US. 370, 74 L.Ed. 913—Soniat 
V. White, 99 So. 223, 166 La. 290 
Orders pending and undisposed of 
An appeal from order refusing in¬ 
junction pendente lite and dissolv¬ 
ing temporary restraining order and 
Injunction will not be dismissed as 
involving moot question, pending 
hearing of motion to vacate order 
setting aside order granting nonsuit 
and plaintiff's renewed motion for 
leave to file further pleadings 
Cal.—Baldwin v. American Trading 
Co., 232 P. 147, 195 C. 209. 

34. Ga.—Board of Com'rs of Kettle 
Creek Drainage Dlst. v. Municipal 
Securities Corporation of Chicago, 
131 SE. 495. 161 Ga. 634. 

35. Cal.—Grimes v. Lamar, 213 P. 
270, 60 C.A 623. 

36. Cal —Sonoma Magnesite Co. v. 
National Magnesite Products Cor¬ 
poration, 208 P 962, 189 C. 433. 

Fla.—Yager v. North & South Alaffa 
River Phosphate Co, 89 So. 340, 82 
Fla 38 

Ga.—Hutchings v. Roquemore, 144 
SE. 360. 38 Ga.App. 556. 

Idaho —Blaine County Inv, Co. v. 

Mays, 16 P.2d 734, 62 Idaho 381. 
Mass.—Lee v. O’Donoghue, 89 N.E 2d 
613, 826 Mass. 769—Even*tt v 

Town of Canton, 21 NE.2d 269, 303 
Mass. 166—B. M. C. Durfee Trust 
Co, V. Turner, 12 N.E.2d 847, 299 
Mass. 276. 

Pa.—Lurie v. Erie R. Co., 109 A. 916, 
266 Pa. 366. 

Where vtatute of limitations had 

ran on any alleged cause of action 
against certain defendants in error, 
and attempt to avoid statute by a 
second amended complaint failed 
completely, it was not error to re¬ 
fuse permission to file It, and a mo¬ 
tion to dismiss the writ of error as 
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to those defendants in error was 
granted 

Colo.—Rogers v. Public Service Co. 
of Colorado, 113 P.2d 869, 107 Colo. 
387. 

Zn suit against a labor union and 

its members for injunction against 
picketing, where an Individual de¬ 
fendant was not a member of defend¬ 
ant unions, and the only charge 
against him was his refusal to re¬ 
enter plaintiff's employment, an ap¬ 
peal from an order denying tempo¬ 
rary injunction pending trial will be 
dismissed as to him 
Wash.—^Pacific Coast Coal Co. v. Dis¬ 
trict No. 10, United Mine Workers 
of America, 210 P. 963, 122 Wash 
423. 

Whers plalatlfr mortgagee filed 
written admlseion that one defend¬ 
ant mortgagor was not liable, being 
of unsound mind, denial of his mo¬ 
tion for new trial directed to the en¬ 
tire judgment, including that as to 
the insane defendant, was not error 
so that an appeal therefrom will be 
dismissed. 

Tnd.—Crouch v. Shantz, 113 N.E 13, 
62 IndApp. 476. 

37. Pa.—^Haines v. Stare, 95 A. 81, 
249 Pa. 494 

AJielgnment excepting individual de. 
fendant 

In suit against a labor union and 
its members for injunction against 
picketing, where assignments of er¬ 
ror excepted an Individual defendant, 
it was a confession that the court 
committed no error In vacating a 
temporary restraining order, and ap¬ 
peal as to him will be dismissed. 
Wash.—^Pacific Coast Coal Co. v. Dis¬ 
trict No. 10, United Mine Workers 
of America, 210 P. 963, 122 Waah. 
428. 

38. N.J.—Bomemann v. Liquori, 87 
A.2d 88, 131 N.J.Law 434. 

N.C.—Waller v. Dudley, 188 S.B. 128. 

193 N.C. 749. 

4 C.J. p 674 note 76. 

39. Fla.—Hendricks v. Philips, 89 
So. 634, 43 Fla. 48. 



6 C.J.S. 

th« judgment on the original complaint, not affect* 
ing the judgment on the cross complaint from which 
the appeal is taken, the appeal will be dismissed.^^’ 

§ 1364. Waiver of Defects or Objections 

The right to e diemlseel of an appeal for defecta In 
the prooeedinge may be waived by conduct of the appellee 
except where euch defects go to the Jurisdiction of the 
court. 

An appellee by his own conduct may, in certain 
circumstances, waive^®-50 or be estopped to as- 
sert^O.66 his right to a dismissal of an appeal for 
defects in the proceedings for review. Any action 
by appellee inconsistent with the intention to have 
the appeal dismissed may constitute such a waiv- 
er.40.60 Treating an appeal as valid,filing a 
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cross appeal,^* and proceeding without preliminary 
objection to defects and irregularities^* is in some 
jurisdictions considered a waiver of the right to 
have the appeal dismissed for such defects and ir¬ 
regularities. A failure to move to dismiss an appeal 
does not constitute a waiver, however, unless a 
notice of appeal has been served within the stat¬ 
utory time, except where respondent has partici¬ 
pated in the proceeding in the appellate court.^*-^ 
It has been held that where an appeal was dismissed 
on motion on a certain ground unless appellant 
should pay the costs of the motion and appellee 
accepted the costs, appellee waived the right to have 
the appeal dismissed on a ground other than that 
stated on the first motion.*^ 


Ga.—Southwestern R. Co. v. Smlth- 
ville, 67 S E 936, 134 Ga. 432 
Scott V. Turner, 73 S.E. 869, 10 
Ga.App. 560. 

4 C J. p 570 note 87, p 674 note 76. 

40. Cal.—Sumner v. Edmunds, 18 P. 
2d 1046, 125 C.A. 487. 

40.50 Nev.—Hotels El Rancho v. 

Pray, 170 P.2d 236, 64 Nev 22. 
Disreflrard of ruling's of trial court 
Plaintiff’s counsel, whose persist¬ 
ent disregrard of rulingrs of trial 
court by offering evidence previous¬ 
ly excluded as irrelevant and incom¬ 
petent was responsible for defend¬ 
ant’s numerous and repetitious ex¬ 
ceptions, cannot take advantage of 
such violation of court rule on mo¬ 
tion to dismiss defendant’s appeal 
from Judgment on verdict for plain¬ 
tiffs. 

5 C.—Cox v. American Oil Co., 191 
SE. 704, 183 S C. 519. 

Waivsx hsld not shown 
SD—Union Pond & Mortgage Co v. 
Brown, 269 N.W. 472, 64 S D. 696. 

40.55 Mich.—^Ann Arbor Bank v. 
Weber, 61 N.W.2d 84, 338 Mich. 
341. 

Wont of right to appeal 

Where attorney for defendant’s re¬ 
ceiver appealed from adverse orders 
with respect to attorney’s fees, there 
was an ’’estoppel” against plaintiff 
from moving to dismiss the appeal 
or affirm the orders on ground that 
attorney was not a party aggrieved 
by the orders, where there was a 
change of position to attorney’s prej¬ 
udice. 

Nev.—^Mortimer v. Pacific States Sav¬ 
ings & Loan Co., 141 P.2d 652, 62 
Nev. 142. 

Held no estoppsi 

(1) In general. 

Nev.—Leonard v, Belanger, 222 P. 
2d 198, 67 Nev. 577. 

(2) Appellees’ right to a dismissal 
for appellant’s failure to file brief 
within time required should be de¬ 


termined as of date of filing of mo¬ 
tions, and appellees were not estop¬ 
ped by having filed their briefs aft¬ 
er overruling of their motions. 

Tex—Gulf Production Co. v. Klshi, 
Clv.App. 106 S.W.2d 733. 

40.60 La—D’Angelo v. Nicolosi, 177 
So. 64, 188 La 326. 

41. Ala.—Lewis v. Jenkins, 112 So. 
206. 216 Ala. C80. 

Ill—Strey v. Buehl, 265 Ill.App. 654 
—Diamond v Plggly Wiggly 

Stores, 236 Ill App. 68—Plnlen v. 
Foster, 211 Ill.App. 609. 

4 C J p 586 note 70. 

Answering appeal and asking amend¬ 
ment of Judgment 

La.—Stringfellow v. Murphy, App., 
195 So. 844. 

Failure to object in previous motion 

Motion to dismiss appeal, on the 
ground that appeal was taken for 
sole purpose of delay, and was frivo¬ 
lous, would not be considered, where, 
on a previous motion to dismiss the 
appeal, no reference was made to 
such ground. 

Cal—Steineck v. Coleman, 236 P. 
962. 72 C A. 244. 

Filing brief 

Where defendant in error filed a 
brief his action was equivalent to a 
Joinder in error, whereby he waived 
his right to move to dismiss the 
writ of error. 

Ill.—Bismarck Hotel Co. v. Wlttbold, 
21 N.B2d 816, 800 Ill.App. 612— 
Gillis V. Jurzyna, 1 N.E.2d 763, 284 
I11.APP. 174. 

Joining after objeotion 

It is Immaterial that a party ob¬ 
jected to the appeal and Bought its 
dismissal where he thereafter Joined 
therein. 

Iowa.—^Wehrman v. Moore, 159 N.W. 
218, 177 Iowa 642. 

42. Ky. —Vanover v. Cline, 89 S.W. 
2d 477, 239 Ky. 336. 

43. Ala.—Central of Georgia Ry. Co. 
V. U. S. Fidelity A Guaranty Co., 
187 So. 86, 828 Ala. 458. 
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Ohio.—Planson v. Scott, 168 N.B. 

688, 26 Ohio App. 122. 

Tex.—Reeves v. Fuqua, Civ.App., 183 
S.W. 34. 

4 C J. p 586 note 71. 

Defects in perfecting bill of esoep- 
tions 

Ky.—Carr v. Brownfield, 266 S.W.2d 
623. 

Md.—Morgan v. Toot, 36 A.2d 641, 
182 Md. 601. 

Defects in appeal bonds 

(1) Where an appeal bond has 
been duly approved, right to insist 
on dismissal of appeal because bond 
is not for sufficient amount may be 
waived. 

Ind.—Security Trust Co. v. Jaqua, 
148 NE. 148, 200 Ind. 782, rehear¬ 
ing denied 162 N.El 298, 86 Ind. 
App. 234. 

(2) Informalities in appeal bond 
do not require dismissal of the ap¬ 
peal as to receiver appealing, where 
the defect was not objected to by 
motion. 

Tex.—Mitchell v. Hancock, Civ.App., 
196 S.W. 694. 

(3) Where a transcript was filed 
October Ist, and appellees appeared 
on February 24th, in opposition to 
petition by appellant for further ex¬ 
tension of time within which to file 
briefs, and motion to dismiss appeal 
was not filed until April 29th such 
appearance and delay amounted to 
waiver of right to demand that ap¬ 
peal be dismissed because of alleged 
insufficiency of bond. 

Ind.—Security Trust Co. ▼. Jaqua, 
supra. 

43.5 Wis.—In re Sweeney’s Estate, 
19 N.W.2d 849, 247 Wis. 876. 

Stipulation as to settlement of bill 
of exceptions not ^participation’* 
Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 886. 

44. Wis.—Pettit V. Hamlyn, 41 WiA 
484. 
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On the other hand, grounds that go to the juris¬ 
diction of the court cannot be waived in this man¬ 
ner,^® nor can objection that would be noticed by 
the court of its own motion on final hearing.^® De¬ 
fects may be waived by stipulations of appellee in 
a petition for an extension of time for filing his 
brief,but merely obtaining such extension does 
not waive the right to move to dismiss,®* nor is 
such right lost when the motion to dismiss is pend¬ 
ing when stipulations for extension of time for fil¬ 
ing briefs are made,®® or where the motions for 
dismissal and for extension are made on the same 
day and the motion for extension is made expressly 
subject to the ruling on the motion to dismiss.®® 
The right to move to dismiss is not lost by acquies¬ 
cence of all parties in the continuance of the argu¬ 
ment on a consolidated bill of exceptions.®^ Where 
an appeal is granted by the lower court, and an¬ 
other is granted by the clerk of the appellate court, 
submission and decision of the latter appeal is not 
a waiver of the right to have the former unper¬ 
fected appeal dismissed.®® 

Appellee’s mere silence does not constitute a 
waiver of irregularities unless he is required to 
speak,®* especially where he acts without knowledge 
of the irregularities.®® An appearance in a collat- 
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eral proceeding to have a receiver appointed pend¬ 
ing the appeal does not constitute a waiver of the 
right to have the appeal dismissed for nonjoinder 
of necessary parties appellant;®® and a general ap¬ 
peal prayed in open court will not be dismissed on 
the ground that petitioners for leave to intervene 
and to dismiss the appeal were not made parties to 
the appeal, since such an appeal brings up all ad¬ 
verse parties without citation.®* A party cannot 
be held to have waived the right to have an appeal 
dismissed on certain good grounds simply because 
he advances a further reason therefor, which may 
not be considered good.®*^ Failure to move for 
dismissal of appeal is a waiver of the objection 
that appellant should have moved the trial court to 
set aside a void judgment before taking an appeal 
therefrom.®* 

§ 1365. Curing Defects 

A reviewing court may refute to dismitt an appeai for 
defects in the proceedings for review where the irregulari¬ 
ties have been subsequently corrected, and statutes may 
prohibit dismissal unless the appellant has had an oppor¬ 
tunity to correct such defects. 

Defects and irregularities in the proceedings for 
review may not constitute grounds for dismissal 
of an appeal by the reviewing court where they 
have been subsequently cured,®® either by leave or 


45 . Ind.—Buck v. Institutional Se¬ 
curities Corp., 108 N.E.2d 716, 123 
Ind.App. 250. 

La.—Lafayette Realty Co. v. Poer, 
67 So 335, 136 La. 472. 

Or.—Spokane Merchants’ Ass’n v. 

Golllhur, 257 P. 812, 122 Or. 146. 
R.I.—Olguere v. Lapointe, 188 A. 
521, 56 R.I. 476. 

Tenn.—Tenn. Coach Co. v. Henley, 16 
Tenn.App. 183. 

4 C.J. p 686 note 73. 

Irregular entry of appeal 
Acknowledgment by counsel of 
service of a copy of written direc¬ 
tions to the clerk to make up the 
transcript, with consent that he 
should at once commence prepara¬ 
tion of the same, is no waiver of the 
right to move to dismiss the appeal 
because of irregular entry. 

Fla.—Henry Vogt Mach. Co. v. Mil- 
ton Land & Investment Co., 76 So. 
696, 74 Fla. 116. 

46 . Ind.—Hayes v. Locus, 76 N.E. 
649, 87 Ind.App 104. 

47 . Ind.—White v. White, 196 N.E. 
96. 208 Ind. 314—Temple v. State. 
113 N.E. 233, 185 Ind. 139. 

M. W. Simpson Lumber Co. v. 
Harmon, 134 N.E. 492, 77 Ind.App. 
659 . 

48 . Ind.—Cellna Mut. Cas. Co. v. 
Baldridge, 12 N.E.2d 268, 218 Ind. 

I6i. 


Buck V. Institutional Securities 
Corp., 108 NE.2d 716, 123 Ind.App. 
260—Smith v. Hibben. 107 N.E. 40, 
69 Ind.App. 438. 

49. Idaho.—^Walton v. Clark, 231 P. 
713, 40 Idaho 86. 

50 . Wyo.—North Laramie Land Co. 
V. Hoffman, 184 P. 226, 26 Wyo. 327, 
petition granted 196 P. 988, 27 
Wyo. 271. 

61. Mass.—Barrel! v. Globe News¬ 
paper Co., 167 N.E. 910, 268 Mass. 
99. 

68 . Ky.—^Wermeling v. Wermellng, 
6 S.W.2d 893, 224 Ky. 107. 

53 . Ind.—Daugherty v. Payne, 96 
N.E. 233, 176 Ind. 603. 

64. La.—Edenborn v. Kirkland, 68 
So. Ill, 136 La. 1020. 

4 C.J. p 687 note 76. 

Wliere appsUaat’s right to appeal 
was lost by failure to file his tran¬ 
script in time, appellee was not es¬ 
topped to have appeal dismissed by 
agreement between parties for re¬ 
view on the merits; both parties 
then being Ignorant of the right to 
dismiss. 

La.—Edenborn v. Kirkland, supra. 

56. Ind.—Midland R. Co. v. St. Clair. 
42 N.E. 214, 144 Ind. 863. 

66 . D.O.—Hutchins v. Danet, 40 App. 
D.C. 48. 


67 . Colo.—Diamond Tunnel Gold, 
etc, Min. Co. v. Faulkner, 24 P. 
648, 14 Colo. 438. 

4 C.J. p 687 note 79. 

68 . Ky—Carter v. Rains, 68 S.W.2d 
396, 248 Ky. 206. 

69. Ala—Beatty v. McMillan, 147 
So. 180, 226 Ala. 406—Smith v. Col¬ 
lier, 97 So. 101, 210 Ala. 23. 

La.—Succession of Robinson, 178 So 
837, 188 La. 742. 

Mo.—Guaranty Finance Corporation 

V. Ten Eyck, App., 74 S.W.2d 484 
Wash.—Higashi v. Berstandig, 210 P. 

363, 122 Wash. 266. 

4 C.J. p 587 note 80. 

Cure of defective statexneut of facts 
Where appellant’s so-called state¬ 
ment did not give the court any idea 
of the nature of the case, respond¬ 
ent’s statement serving that purpose, 
precludes a dismissal of the case, in 
view of the purpose of the appellate 
court not to dismiss an appeal on 
mere technical grounds, but only 
when a violation of rule 16 has re¬ 
sulted In a substantial evil, which 
the rule was made to avoid. 

Mo.—Hyde v. Henman, App., 266 S. 

W. 1088. 

AssigttJttsnt of error 

(1) Assignment of error, which 
was filed Within ten days from filing 
of record, was in time to prevent ap- 
I peal from being dismissed, though 
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direction of the court,®® or without leave of court 
and without notice to opposing counsel. 

Accordingly, a motion to dismiss for failure to 
serve a notice or citation of appeal may be denied 
where service thereof was made before the mo¬ 
tion was considered,and, although appellant may 
fail to serve the printed case within the required 
time, an order dismissing the appeal for that rea- 
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son cannot be regularly entered after such service 
is actually made.®® It is also well settled that where 
appellant has failed to file the transcript or record, 
assignments of error, or briefs, or where there arc 
any imperfections therein, the appeal will not be 
dismissed if, before a motion to dismiss has been 
made or before the hearing, the record has been 
duly filed,perfected,®® or amended;®® or where 


motion to dismiss was made before 
fliinsr of assignment of errors. 

La.—Suarez v. Suarez, 104 So. 616, 
168 La. 682. 

(2) Motion to dismiss writ of er¬ 
ror on ground that there was no suf¬ 
ficient assignment of error would be 
denied where bill of exceptions was 
amended to cure defect. 

Ga—Travis v. Gough, 184 S.E. 276, 
181 Ga 746. 

flhibmlBsion or oorreotlon of bond or 
undertaking 

(1) An appeal may not be dis¬ 
missed for lack of a sufficient, or 
for the filing of an Improper, bond, 
where a sufficient bond was subse¬ 
quently filed, or it properly corrected 
Idaho—Bothwell v. Keefer, 20 P.2d 

199, 52 Idaho 737. 

La.—Peet-Milano Ice Co. v. Plsclotta, 
App., 164 So. 902. 

Nev—Judd v. Ball, 73 P 2d 830, 68 
Nev. 404—Quinn v. Quinn, 296 P. 
1111, 63 Nev. 68. 

N.T.—Goldberg v Welhman, 198 N.E. 

633, 268 NY. 638. 

4 C J. p 687 note 80 [b]. 

(2) On motion to dismiss appeal 
for failure of appellants to file ap¬ 
peal bond, appellants failed to show 
sufficient reason why they should be 
relieved of failure to file bond, where, 
although at time of hearing on mo¬ 
tion, appeal bond had been filed, no 
motion had been made for reviewing 
court to accept bond and relieve ap¬ 
pellants of failure to file bond within 
five days after notice of appeal as 
required by statute. 

Utah—Moser v Lundahl, 92 P.2d 
340. 97 Utah 222. 

Failure to serve petition for writ 
of error on original plaintiff was in¬ 
sufficient ground for dismissing error 
proceedings, where guardian ad litem 
was appointed for plaintiff after the 
trial. 

Tex.—Farmers Elevator Co. v. Wun- 
schel, Civ.App., 88 S.W.2d 674. 

60. Cal.—Kennedy v. Berg, 56 P.2d 
1220, 12 C.A.2d 661. 

Ind.—City of South Bend v. Whlt- 
oomb & Keller. 64 N.E.2d 680, 224 
Ind. 99. 

Davey v. Meier, 73 N.E.2d 66. 
117 Ind.App. 677, rehearing denied 
78 N.E.2d 494, 117 Ind.App. 677. 
La.—^First Nat. Bank v. Bunch, 160 
So. 841, 178 La. 91. 


Permission of court 

Plaintiff’s motion to dismiss de¬ 
fendant’s appeal, on the ground de¬ 
fendant failed to file a properly cer¬ 
tified transcript on appeal, will be 
denied. where, after permission 
granted at the hearing of the mo¬ 
tion, defendant filed a duly certified 
copy of the transcript. 

Cal.—Greene v. Town of Lakeport, 
227 P. 645, 67 C.A. 379. 

61. D.C.—Moulton v. Cornish, 32 
AppD.C. 633. 

62. Ala—Box v. Box, 24 So.2d 28, 
247 Ala. 291. 

La—Pool V. Gaudin, 21 So.2d 424, 207 
La. 403. 

N.M —Robinson v. T. D. Neal Mer¬ 
cantile Co., 283 P. 62, 34 N.M. 436. 
4 C.J. p 687 note 82. 

Failure to give uotioe to clerk under 
statute 

The filing of a certified transcript 
in district court of appeal before 
notice of motion to dismiss appeal 
would not necessarily preclude dis¬ 
missal of appeal for failure to give 
clerk timely notice to prepare a 
transcript on appeal taken pursuant 
to alternative method provided by 
statute, where appellees unsuccess¬ 
fully moved to terminate proceedings 
in trial court. 

Cal —Feebler v. Superior Court in 
and for Los Angeles County, 147 P. 
2d 34, 63 C A 2d 651. 

63. Wis—Hundhausen v. Atkins, 86 
Wis. 260. 

64. Cal —Supreme Grand Lodge of 
Ancient and Mystical Order Rosae 
Crucis V. Smith, 61 P.2d 89, 4 C.2d 
694—Busing v. Pierson, 36 P.2d 
118, 1 C 2d 493. 

Holmes v. Saunders, 260 P.2d 
269, 114 C.A 2d 389—Svoboda v. 

Lambert, 110 P.2d 1022, 43 C.A.2d 
378—Fritsche v. McCue, 92 P.2d 
928, 34 C.A.2d 46—^Wiersma v. City 
of Long Beach, 89 P.2d 1107, 32 
CA.2d 405—Steiner v. Davis, 69 
P.2d 184, first case, 21 C.A.2d 834— 
Steiner v. Davis, 69 P.2d 184, sec¬ 
ond case, 21 C.A.2d 333—Sampson 
V. Boysen, 42 P.2d 704, 5 C.A.2d 
282—Snodgrass v. Hand, 18 P.2d 
769, 126 C.A. 266—Weaver v. Shell 
Oil Co. of California, 12 P.2d 167, 
124 C.A. 233—Laykin v. Karsh, 8 
P.2d 618, 121 C.A. 189—Mitchell 
V. Aimo, 8 P.2d 601, 121 C.A. 60— 
Shultz V. O'Rourke, 4 P.2d 797, 118 
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C.A. 207—Edgar v. Citraro, 288 P. 
124, 102 C.A. 795—Edgar v. Citraro, 
283 P. 123, 102 C.A. 645—Seney v. 
Pickwick Stages, Northern Divi¬ 
sion, 263 P. 299, 88 C.A. 284. 

Idaho.—Clayton v Barnes, 16 P.2d 
1056, 52 Idaho 418. 

Kan.—Johnson v. State Highway 
Commission, 83 P 2d 619, 148 Kan. 
489. 

La—Stafford’s Estate v. Progressive 
Nat. Farm Loan Ass'n, 22 So.2d 
662. 207 La. 1097. 

Rappeport v. Patten, App., 3 So, 
2d 909—Boland Mach. & Mfg. Co. v. 
Favret, App., 176 So 401. 

Mont.—McNaught v. McCahan, 260 P. 

2d 912, 126 Mont. 616. 

Nev.—Hotels El Rancho v. Pray, 176 
P.2d 236, 64 Nev. 22. 

N.M.—Collins V. Unknown Heirs, 199 
P. 362, 27 N.M. 222. 

N.C.—Mitchell V. Melton, 100 S.E. 
124, 178 NC. 87. 

Tenn.—State v. Chumbley, 181 S.W. 

2d 382, 27 Tenn App. 377. 

Wash —Solberg v Department of 
Labor and Industries, 169 P 2d 701, 
26 Wash 2d 166—In re Peterson’s 
Estate, 107 P.2d 680, 6 Wash 2d 
294. 

Wis—In re Delmady's Estate, 27 N. 

W.2d 497, 260 Wis. 389. 

4 C.J. p 687 note 84. 

65. La.—Horsthemke v. National 
Surety Co., 91 So. 544, 151 La. 66. 

Mo—Shroyer v. Missouri Livestock 
Commission Co., 61 S.W.2d 713, 
332 Mo. 1219. 

Mont—McNaught v. McCahan, 250 
P.2d 912, 126 Mont. 616. 

N.D.—Eckstrand v Johnson, 167 N. 

W. 621. 39 N.D. 490. 

4 C.J. p 688 note 86. 

66 . Ga—Travis v. Gough, 184 S E. 
276, 181 Ga. 746—Durrence v. Cow¬ 
art, 111 SE. 403, 152 Ga. 793. 

La—Becker v. Ashley, App., 160 So. 
74. 

Okl.—Jarvis v. Goforth, 270 P. 674, 
133 Okl. 5—Schraeder v. Gormley, 
259 P. 869, 127 Okl. 66. 

Utah —Petersen v. Cache County 
Drainage Dlst. No. 6, 294 P. 289, 77 
Utah 266. 

4 C.J. p 688 note 86. 

SullloleBoy of abstract or transcript 
(1) An appeal will not be dis¬ 
missed for insufficiency of appel¬ 
lant’s abstract where appellee has 
I filed an additional and corrected ab- 
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appellant has filed his assignments of error*^ or his 
briefs.^^ Likewise, the court will not dismiss for 
a failure to docket the appeal in time, if, before the 
motion is made, the cause is actually placed on the 
docket.®® 

However, after motion to dismiss, the defect is 
not cured by filing,^® or correcting the transcript or 


6 C.J.S. 

record,^^ or the abstract^® or filing assignments of 
error,^* or briefs.^® 

Statutes may prohibit the dismissal for defects 
in appellate proceedings until appellant has had an 
opportunity to correct the defects,74.6 but although 
such statutes arc to be liberally construed,^® they 
do not apply where a jurisdictional question rather 
than a technical question arises.^®-® 


•tract of the record which remedies 
the delloienoy. 

Ill.-—Snook V. Shaw, 48 N.E.Sd 417. 
815 IlLApp. 594. 

(2) Where appellant's transcript 
failed to include required triplicate 
copies of certain exhibits, but ap¬ 
pellant filed such copies before mo¬ 
tion to dismiss the appeal for such 
failure, motion was required to be 
denied under statute. 

La.—^Union Bldff. Corp. v. Burmeis- 
ter, 172 So. 767, 186 La. 603. 

•7- Kan.—Lon^ v. Lozier-Broderlck 
& Gordon, 147 P.2d 705, 168 Kan. 
400. 

N.M.—Carter v. Coury, 242 P. 831, 
31 N.M. 108. 

Tenn.—Remine Memorial Co. v. 
Creamer. 64 S.W.2d 876, 16 Tenn. 
App. 437. 

68 . Cal.—Southern Counties Thrift 
Co. V. Ralrdon, 110 P.2d 679, 48 C. 
A. 2d 149—^Walker v. Btcheverry, 
102 P.2d 768, 89 aA.2d 188— 

Breitengross v. Theodore Krumm, 
Inc., 93 P.2d 1067, 34 C.A.2d 671— 
Hall V. Wolford. 71 P.2d 696, 22 
C.A.2d 637—Sparks v. Board of 
Dental Examiners, 70 P.2d 711, 22 
C.A 2d 216—Jameson v, Gavett, 67 
P.2d 1072, 21 C.A,2d 10—Mc- 

Clintock V. Robinson, 69 P.2d 636, 
16 C.A.2d 611—Grayblel v. Con¬ 
solidated Ass'n, 68 P.2d 666, 14 C. 
A 2d 647—Lisle v. Ragle, 62 P.2d 
608, 10 C.A.2d 768—North v. Evans, 
28 P.2d 938, 136 C.A. 434—People 
V. Monks, 19 P.2d 843, 180 C.A. 
199—North v. Evans, 800 P. 893, 
114 C.A. 714—Fishman v. Silva, 291 
P. 430, 108 C.A. 121—Righetti v. 
Monroe, Lyon & Miller, 289 P. 660, 
106 C.A. 846—Turner v. Deacon, 
289 P. 179, 106 C.A. 829—Pretzer 
V. California Transit Co., 283 P. 
361, 102 C.A. 680. 

Colo.—Connell v. Continental Cas¬ 
ualty Co., 286 P. 278, 87 Colo, 249. 
Tex.—Croft v. H. M. Cohen Lumber 
& Building Co., Clv.App., 107 S.W. 
2d 1040, error dismissed. 

Wash.—In re Whittier’s Estate, 176 
P.2d 281, 26 WaBh.2d 833—Solberg 
V. Department of Labor and In¬ 
dustries, 169 P.2d 701, 26 Wash.2d 
156—In re Peterson’s Estate, 107 
P.2d 680, 6 Wash.2d 294. 


Aoosptaaos of briefs tsadered after 
time 

Abstract and appeal briefs, ten¬ 
dered after specified time in opposi¬ 
tion to motion to dismiss, may be ac¬ 
cepted, and motion to dismiss over¬ 
ruled. 

Iowa.—Sell V. Mershon, 210 N.W. 768, 
202 Iowa 627. 

Time of determlnatloiL of motloiL to 
dismiss 

(1) Motion to dismiss appeal for 
not filing brief in time must be deter¬ 
mined as of date of notice, but ad¬ 
vantage should not be taken of ex¬ 
cusable negligence. 

Cal.—^H. G. B. Alexander & Co. v. 
Martz. 266 P. 881, 90 C.A. 360. 

(2) The appellees* rights under 
their motions to dismiss appeal, and 
to strike, for appellant's failure to 
file brief within time required by 
statute, should be determined as of 
date of filing of motions. 

Tex.—Gulf Production Co. v. Kishi, 
Clv.App., 106 S.W.2d 788, error re¬ 
fused. 

I Torn of brief 

Appeal would not be dismissed on 
ground that appellant failed to com¬ 
ply with rules of court with respect 
to form of brief where leave was 
granted appellant to amend opening 
brief to comply with objection, and 
amendment ^d been made. 

Cal,—Kennedy v. Berg, 66 P.2d 1220, 
12 C,A.2d 661. 

69. N.C.—Standard Mirror Co. v. 
Philadelphia Casualty Co., 72 S.E. 
826, 167 N.C. 28. 

4 C.J. p 688 note 87. 

70. Cal.—Silva v. Co-operative 

Dairymen's League, 42 P.2d 870, 6 
C.A.2d 294. 

4 C.J. p 687 note 84 [a]. 

Piling after notice of motion 
Filing of delayed transcript, after 
notice of motion to dismiss appeal, 
but prior to hearing of motion, con¬ 
stitutes no defense to motion, except 
where reasonable grounds excusing 
delay might be established. 

Cal.—Smith v. Title Insurance & 
Trust Co., 236 P. 963, 72 C.A. 139. 

71. Ala.—Lowry v. Hill, 101 So. 686, 
211 Ala. 646. 


79. Mo.—^Motin v. Motin, App., 147 
S.W.2d 130—Wheeler v. Shull, 

App., 282 S.W. 61—Independence 
Ave. Bank v. Commercial State 
Bank, Mt. Washington, App., 263 
S.W. 168. 

73. Mo.—Quigley Lithograph Co. T. 
Linda Vista Golf & Country Club, 
App., 1 S.W.2d 851. 

74. Iowa.—Cowles v. Joelson, 286 N. 
W. 419, 226 Iowa 1202. 

Tex—Land v. Land, Clv.App., 88 8. 

W.2d 407, error dismissed. 

74.6 La.—^Wren v. Brock, 6 So. 2d 
823, 198 La. 1026, conformed to, 
App., 7 So.2d 671. 

Bardwell v. Town of Clinton, 
App., 180 So. 148. 

PurpoBs 

The statute giving an appellant 
additional days in which to correct 
an incomplete transcript after mo¬ 
tion to dismiss has been filed was 
enacted for the purpose of restrain¬ 
ing appellate courts from dismissing 
an appeal for purely technical rea¬ 
sons. 

La.—Lerner v. Bischof, App., 189 So. 
142. 

76. Nov.—Corpus Juris Beonadum 
cited la Baker v. Baker, 87 P.2d 
800, 802, 59 Nev. 168, modified on 
other grounds, 96 P.2d 200, 69 Nev. 
163—Orleans Hornsllver Mining 
Co. V. Le Champ D'Or French Gold 
Mining Co., 280 P. 887, 62 Nev. 
86—Mellan v. Messenger, 228 P. 
1096, 48 Nev. 236. 

Appsllaat satltled to oorreotloa 
Under statute requiring order of 
appeal to be granted by designated 
chief deputy clerk and giving appel¬ 
lant two days to cure certain defects 
and facts showing that appellant's 
order of appeal was granted by an 
unauthorized olerk who was in 
charge of office and who Informed 
appellant that he was authorized to 
grant appeal, and thereafter, on mo¬ 
tion by respondent, appellant had 
order properly issued nunc pro tunc, 
appellant was entitled to have error 
corrected. 

La.—Guillory v. Shaddock, 165 So. 
444, 179 La. 948. 

76.6 La.—Bannister v. Chisesl & 
Longo, App., 5 So. 2d 145. 
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APPEAL & ERROR §§ 1366-1367 


C MOTION TO DISMISS 


§ 1366. Necessity in General 

Although the rulo It subject to some exceptions* e 
motion to diem lee usually Is necessary to obtain a dis¬ 
missal of an appeal. 

As a general rule* in order to obtain a dismissal 
of an appeal* a motion must be made therefor^® in 
the court in which the appeal is pendingj^ How¬ 
ever* it would appear that no motion is necessary 
in cases in which the appellate court will dismiss 
the appeal of its own motion* as discussed infra 
§ 1368; and accordingly, a motion to dismiss an 
appeal which has been dropped for appellant’s fail¬ 
ure to prosecute it is unnecessary 8 and when the 
matter of objection goes to the jurisdiction of the 
court to entertain the appeal, the manner of mak¬ 
ing the suggestion that the steps necessary to 
confer such jurisdiction have not been taken is im¬ 
material.^® Conversely, cases cited infra § 1368 


as those in which the court refused to dismiss of 
its own motion inferentially support the principle 
that a motion is necessary. A motion on the g^und 
of insufficiency of a bill of exceptions is unneces¬ 
sary where the matter is raised in respondent’s brief, 
with service within the time specified by court 
rule.®® 

Application to strike appeal from docket is usual¬ 
ly made by motion.®^ 

§ 1367. Plea in Abatement or in Bar 

In tome JurlsdlctlonB, a plea In abatement or In bar 
la the proper mode of presenting particular types of ob¬ 
jections to appeals. 

In some jurisdictions objections based on defects 
in perfecting the appeal, unless apparent on the 
face of the record,®® should be taken by plea in 
abatement;®® as should objections based on matters 


76. Ala—Bradford v. Lawrence. 90 
So. 809. 18 AlaApp. 138. 

Ill.—Stroops V. Jones, 3 N.E.2d 158, 
286 Ill.App. 602. 

Iowa.—Citizens State Bank of Poat- 
vllle V. Beucher, 294 N.W 717, 229 
Iowa 471, modified on other 
firrounds and rehearing denied 296 
N.W. 862, 229 Iowa 471. 

Ky.—Carr v. Brownfield, 266 S.W.2d 
623. 

Mich.—Toledo Pipe Organ Co v. Par¬ 
adise Theatre Co., 28 N.W.2d 224. 
818 Mich 342. 

Mont.—Refer v. Refer, 66 P.2d 760, 
102 Mont. 121. 

Pa—In re Carr’s Estate, 92 A.2d 218, 
871 Pa. 620. 

4 C.J. p 689 note 96. 

Agresmeat between parties that a 
Judgment debt has been satisfied has 
no legal effect on a proceeding pend¬ 
ing in the supreme court “until It has 
been presented to us and wo have 
acted upon it.'* 

Ariz.—Navajo Realty Co. v County 
Nat. Bank & Trust Co. of Santa 
Barbara. 260 P. 886, 887, 31 Ariz. 
128. 

ObJootioB la brief 

Where appellant failed to serve 
oopy of claim of appeal on appellee 
as required, but appellee did not 
move to dismiss the appeal, and only 
objected for first time in brief, ob¬ 
jection came too late 
Mich.—Great Lakes Realty Corp. v. 
Peters, 67 N.W.2d 901, 336 Mich. 
826—Hoekstra by Hoekstra v. Byk- 
er. 46 N.W.2d 297, 829 Mich. 811— 
Steggles V. National Discount 
Corp., 89 N.W.2d 237, 826 Mich. 44, 
16 A.L.R.2d 208. 

Objsotloa to jnrlsdlotloa 

In the absence of a motion to dis- 
misz or written objections, the appel-. 


late court’s lack of jurisdiction to en¬ 
tertain the appeal, as being from a 
nonappealable order, is not properly 
raised. 

Iowa —First Title & Securities Co. 
of Bloomington, Ill., v. U. S. Gyp¬ 
sum Co. of Chicago, Ill., 233 NW. 
137, 211 Iowa 1019, 73 A.L.R. 1196. 

77. Ga—Johnson v. Perry, 48 B.B. 
680, 121 Ga. 68. 

Ky.—Noel v Noel, 210 S.W.2d 187, 
807 Ky. 122. 

Or —Dechenbach v Rima, 77 P. 891, 

78 P. 666, 46 Or. 600. 

R.I.—Cannon v. McEnanly, 41 A. 
1016, 21 R.I. 60. 

78. N.S.—Fluke v. Wallace, 27 N.S. 
164. 

4 C.J. p 589 note 98. 

79. Cal.—Bullock v. Taylor, 44 P. 
467, 112 C. 147. 

80. Mo.—Wall V. Commonwealth 
Casualty Co of Philadelphia, Pa., 
39 S.W.2d 441, 226 Mo.App. 667. 

81. Md.—Carroll v. Hutton, 45 A. 
886, 90 Md. 636. 

4 C.J. p 689 note 1. 

88 . Conn.—In re O'Brien, 68 A. 777, 

79 Conn. 46. 

83. Conn.—^Wells Laundry & Linen 
Supply Co. v. Acme Fast Freight, 
85 A 2d 907, 138 Conn. 468—Palmer 
V. Des Hels, 73 A.2d 327, 136 Conn. 
627—Willard v. Town of West 
Hartford, 63 A.2d 847, 136 Conn. 
803—Lesser v. Lesser, 68 A.2d 612, 
134 Conn. 418—Cristini v. Griffin 
Hospital, 67 A.2d 262, 184 Conn. 
282—^Klein v. Capitol Nat. Bank & 
Trust Co., 2 A.2d 489, 124 Conn. 
686—New Haven Loan Co. v. Af- 
flnito, 188 A. 76, 122 Conn. 161— 
Palmer v. Reeves, 182 A. 138, 120 
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Conn. 406—O'Loughlin v. Erwin 
M. Jennings Co., 140 A. 768, 107 
Conn. 366—^Murphy v. Elms Hotel, 
188 A. 106, 104 Conn. 361—Cramer 
V. Reeb, 96 A. 164, 89 Conn. 667. 

4 C.J. p 689 note 8. 

AttsadLnsat 

Supreme court of errors has no 
rule governing filing of amendments 
to pleas in abatement, but in general 
follows the trial court practice. 
Conn.—State ex rel. Baskin v. Bart¬ 
lett, 46 A.2d 836, 132 Conn. 628. 

Appeal taken too late 

(1) The objection that the appeal 
was not taken within the statutory 
time could be taken advantage of 
only by plea in abatement. 

Conn.—O’Loughlin v. Erwin M. Jen¬ 
nings Co., 140 A. 768, 107 Conn. 
366—Murphy v. Elms Hotel, 183 
A. 106, 104 Conn. 361—Cramer v. 
Reeb. 96 A. 164, 89 Conn. 667. 

(2) Where appeal was late, plea 
in abatement thereto was well taken, 
notwithstanding action of town 
judge, after he had ceased to be 
judge, but before time to take ap¬ 
peal had expired, in granting exten¬ 
sion of time to appeal. 

Conn.—De Lucia v. Home Owners’ 
Loan Corp., 36 A.2d 868, 130 Conn. 
467. 

(3) Plea or motion raising objec¬ 
tion of delay generally see supra 8 
466. 

Zaolnsioa of aU the svldsaos in 

the record on writ of error does not 
render the writ bad in its entirety 
as against plea In abatement, since 
the following up of the evidence, al¬ 
though a superfluous proceeding and 
one that in no way enlarged the 
legitimate sources of the court’s in- 
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happening since the perfection of the appeal** or 
subsequent to the judgment sought to be reviewed 
in a proceeding in error,** or where affirmative al¬ 
legations requiring proof essential to the determina¬ 
tion of the question involved are offered.** Such 
a pica in abatement should be filed in apt time*^ 
with the clerk of the court.** In such a jurisdic¬ 
tion a motion to dismiss the appeal** or to erase** 
for the causes set up, or which should be set up, 


6 C.J.S. 

in such a plea will not be entertained; but a mo¬ 
tion to erase is the technically proper remedy for 
reaching an appeal taken when no final or appeal- 
able judgment has been rendered.*^ 

In other jurisdictions, when matters occur subse¬ 
quently to the judgment, which operate to waive 
the right of a party to have the judgment reviewed, 
or which show that the rights sought to be estab¬ 
lished by the party appealing have ceased to exist. 


formation, could not affect the mer¬ 
its of the assiemment of any claimed 
error of law properly presented by 
the bill of exceptions. 

Conn.—Noll v. Moran, 109 A. 241, 94 
Conn. 452, 

Pleas held not demurrable 

Conn.—State ex rel. Baskin v. Bart¬ 
lett. 46 A.2d 336, 132 Conn. 628— 
De Lucia v. Home Owners' Loan 
Corp., 36 A.2d 368, 130 Conn. 467— 
New Haven Loan Co. v. AfElnlto, 
188 A. 76. 122 Conn. 161. 
Beqnlremeats of plea | 

(1) Practice Act requirement that 
a plea in abatement shall state how 
plaintiff mig'ht. or should have 
brought his action in order to avoid 
defects relied on if they are such as 
could have been avoided is a rule 
for control of procedure In trial 
court, but by analogry practice it 
specifies, is in ereneral followed in 
supreme court of errors. 

Conn.—De Lucia v. Home Owners* 
Loan Corp., 35 A.2d 868, 180 Conn. 
467. 

(2) Where rules of trial court defi¬ 
nitely prescribe method which should 
have been followed to avoid defect 
in proceedings on appeal complained 
of and no extraneous facts could al¬ 
ter application of such rules, plea 
in abatement, directed at appeal, is 
not defective for failure specifically 
to state procedure which should have 
been followed. 

Conn —De Lucia v. Home Owners* 
Loan Corp., supra. 

(3) Where rules definitely pre¬ 
scribe method which should have 
been followed to avoid defects of 
which complaint is made and no ex¬ 
traneous facts would alter applica¬ 
tion of those rules, plea in abate¬ 
ment directed to appeal will not be 
held defective because it failed spe¬ 
cifically to state procedure which 
should have been followed. 

Conn.—State ex rel. Baskin v. Bart¬ 
lett. 46 A.2d 335, 182 Conn. 623. 

84 . Neb.—Irwin v. Jetter Brewing 
Co. of South Omaha, 168 N.W. 470, 
101 Neb. 409. 

4 C.J. P 589 note 6. 

■howlag held Snsnflloleat 
A plea in abatement of an appeal 
In a quo warranto proceeding, on the 
ground that since the appeal was 
taken by defendant he has made no 


claim to the office and the relator 
has been put in possession thereof, 
will be overruled where it appears 
that the relator has recovered the 
office by procuring the summary re¬ 
moval of defendant. 

Conn.—State v. Plnkerman, 28 A. 110, 
63 Conn. 176, 22 L.R.A. 653. 

85 . Neb.—Shreck v. Gilbert, 78 N. 
W. 276, 62 Neb. 813. 

Dismissal of former appeal 

A claim that a writ of error was 
barred by a former appeal which 
had been dismissed is matter for the 
abatement of the writ, and not for 
a plea of release of errors. 

Ill.—People V. Sleight, 134 N.E. 66, 
802 111. 45. 

86. Conn —Murphy v. Elms Hotel, 
138 A. 106, 104 Conn. 351. 

87. Conn—Ghent v. Stevens. 169 A, 
94, 114 Conn. 415. 

4 C.J. p 689 note 4. 

Amendment of plea 

(1) Amendment to plea in abate¬ 
ment directed to an appeal may be 
filed as of right on or before begin¬ 
ning of second term of court fol¬ 
lowing filing of the plea. 

Conn.—State ex rel. Baskin v. Bart¬ 
lett, 46 A.2d 336, 132 Conn. 623. 

(2) Where plea in abatement di¬ 
rected to appeal was filed within ten 
days after matter alleged as its 
ground arose and so complied with 
requirements of the rules and 
amendment was filed before begin¬ 
ning of second term of court follow¬ 
ing filing of plea and so was timely 
as an amendment, amendment did not 
change controlling date of plea but 
related back to date on which plea 
was filed. 

Conn.—State ex rel. Baskin v. Bart¬ 
lett, supra. 

Dlsorstlon of court 

(1) Where plea in abatement to ap¬ 
peal was filed seven days late, it 
rested in the discretion of the su¬ 
preme court of errors whether or 
not to entertain the plea. 

Conn.—^First Nat. Bank in Green¬ 
wich V. Ferguson, 28 A.2d 87, 129 
Conn. 874. 

(2) Where appeal was not taken 
until more than year after rendition 
of Judgment of foreclosure and the 
appeal was addressed wholly to al¬ 
leged errors in denying motion to 
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open the Judgment, the appeal was 
abated, even though plea in abate¬ 
ment was filed seven days late. 
Conn.—First Nat. Bank in Green¬ 
wich v. Ferguson, supra. 

Extension of time 

Where there is a reason for the ex¬ 
ercise of such discretion, the trial 
court may extend the time for the 
filing of a plea in abatement in the 
supreme court of errors if It deter¬ 
mines that the ends of Justice will 
be served thereby. 

Conn.—Ansonia Foundry Co. v. Beth¬ 
lehem Steel Co., 120 A. 310, 98 
Conn. 601. 

“Term” 

Under a statute, providing that 
pleas in abatement in the supreme 
court of errors must be filed not lat¬ 
er than the Friday preceding the 
first day of the term, the “term" re¬ 
ferred to is the next term succeed¬ 
ing the filing of the appeal. 

Conn —Ansonia Foundry Co. v. Beth¬ 
lehem Steel Co, supra. 

88. Conn.—Vincent v McNamara, 39 
A 444, 70 Conn. 332. 

Time for filing and hearing 

Pleas in abatement are filed with 
clerk of supreme court of errors, and 
then come before court for hearing 
at a subsequent time when court is 
in session, but It is not necessary 
that court be in session when they 
are filed. 

Conn.—De Lucia v. Home Owners* 
Loan Corp., 35 A.2d 868, 130 Conn. 
467. 

89. Conn.—Murphy v. Elms Hotel, 

133 A. 106, 104 Conn. 861. 

4 C.J. p 689 note 8. 

90. Conn —Willard v. Town of West 
Hartford, 63 A.2d 847, 136 Conn. 
303—Lesser v. I.<esser, 58 A.2d 612, 

134 Conn. 418—First Nat. Bank In 
Greenwich v. Ferguson, 28 A 2d 87, 
129 Conn. 374—Cronin v. Gager- 
Crawford Co., 23 A.2d 149, 128 
Conn. 401—Klein v. Capitol Nat. 
Bank & Trust Co., 2 A.2d 489. 124 
Conn. 685—Murphy v. Elms Hotel, 
133 A. 106, 104 Conn. 851—Cramer 
V. Reeb, 96 A. 154, 89 Conn. 667. 

91. Conn.—^Watson v. Howard, 86 A. 
2d 67, 138 Conn. 464—Town of En¬ 
field V. Hamilton. 148 A. 863, 110 
Conn. 319—Warden v. Town of Kll- 
lingly, 115 A. 689, 96 Conn. 718. 
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objection is properly presented by a plea in bar of 
the appellate proceedings, ^2 although it has been 
held that this is true only where such matters do 
not appear of record, a motion to dismiss being 
proper where they do so appear.92 A motion to 
dismiss an appeal as tardily taken has been held 
to be in effect, and treated as, a plea in bar of the 
appeal.®^ Matter which should be set up as a de¬ 
fense in an action should not be pleaded in bar of 
the prosecution of a writ of error.25 
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§ 1368. Dismissal by Court of Its Own Mo* 
tion 

An appellate court may, of Ite own motion, diamlee 
an appeal for varioua caueea, auch ae want of Juriadiction 
and defecte In the proceedlnga for review. 

While an appeal will not be dismissed ex proprio 
motu, save for very good reasons,®® and in particu¬ 
lar situations such dismissal has been refused,®^ it 
is well settled that an appellate court is warranted 
in, or, under the language of some cases, is put 
under the duty of, dismissing an appeal or writ of 


92 . Mise.—Gulce v. McGehee. 125 

So. 433, 166 Miss. 858—Turner 

Lumber Go. v. Robinson Land & 
Lumber Co., 125 So. 86, 126 So. 89, 
165 Miss. 882—McCaskey Register 
Co. V. Swor, 122 So. 753. 164 Miss. 
896. 

4 C J. p 689 note 10. 

Patermlning iiino raised by plea 

The supreme court will receive af- 
hdavits and determine whether title 
to a Judgment on which an appealing 
execution creditor relies has been 
transferred to a third person as 
claimed in a plea in bar of the ap¬ 
peal. 

Miss.—Meinnis v Simmons. 139 So. 

872, 162 Miss. 606. 

Flea held insuffioient 

“Where the custody of children is 
denied to their parent and the parent 
has appealed from such decision, a 
plea in bar alleging that the parent 
then has cu.stody of the children, 
without showing anything to avoid 
the judgment appealed from, or that 
such Judgment is entirely abandoned 
by the party in whose favor it was 
rendered, is not sufficient to bar the 
appeal, as the parent will be entitled 
to a reversal of the Judgment which 
denied his right to custody of the 
children.” 

Miss.—Sinquefleld v. Valentine, 132 
So. 81. 159 Miss. 144. 76 A L.R. 
238. 

93. Colo.—^Atkinson v. Tabor, 8 P. 
64, 7 Colo. 195. 

Proper remedy for violation of 
agreement was motion to dismiss ap¬ 
peal. 

Ohio—Speeth v. Fields. App.. 71 N. 
E.2d 149. 

94. Miss.—Rayl v. Thurman, 123 So. 
853, 166 Miss. 1, suggestion of er¬ 
ror sustained on other grounds 124 
So. 432, 166 Miss. 1—Town of Tut- 
wiler V. Gibson, 78 So. 926, 117 
Miss. 879. 

96. Ill.—Tobias Y. Tobias. 193 111. 
App. 95. 

Flea held lasnllloleiLt 

111.—Tobias v. Tobias, supra. 

96. La.—Succession of Watt, 48 So. 
835, 122 La. 962. 

Appeal held Improperly dismissed 
on ground that appeal bond being 


payable to defendant alone was in¬ 
sufficient, where bond could be 
amended on timely request even 
though defective 

Tex.—Grogan Mfg. Co. v. Lane. 169 
S.W.2d 141, 140 Tex. 607. 

97. Ala.—Elson v. Pridgen, 2 So.2d 
110, 241 Ala. 233. 

Cal.—Wilkin v. Tadlock, 241 P.2d 
1066, 110 C.A 2d 166. 

Fla.—City of Miami Beach v. Ocean 
& Inland Co, 200 So. 402, 146 Fla. 
146. 

Ga—Wynn v. Rahal. 193 S.E. 610, 
66 Ga.App. 692. 

Ill.—Hess V. Gilbert, 49 N.E 2d 809, 
320 in App. 134—Thrift, Inc. v 
State Bank & Trust Co., 19 N.E.2d 
126, 298 Ill App. 601—Ledbetter v. 
Evans, 8 N.E.2d 970, 290 Ill.App. 
633. 

La—Burns v. De Bakey, App., 186 
So. 374. 

Mich—Hensey v. Hensey, 60 NW.2d 
308, 331 Mich. 618—Commission of 
Conservation of Dept of Conserva¬ 
tion of State V. Connor. 32 N.W.2d 
907, 321 Mich. 648—Jesiek v. Ban- 
fleld, 282 NW 429, 286 Mich 440 
—Anderson v. Jersey Creamery 
Co, 270 N.W. 726, 278 Mich 396 

NC, —Alllgood V Shelton. 32 S.E.2d 
350. 224 N.C. 764. 

ND. —Pickett V. Wick, 296 N.W. 924, 
70 ND. 660. 

Ohio—Sherwood v. Sherwood. 32 N. 

E.2d 563, 66 Ohio App. 183. 
Appeals not dismissed 

(1) An appeal taken after Judg¬ 
ment was set aside would not be 
dismissed ex mero motu on the 
ground that there was nothing to 
support it, where, before a motion to 
dismiss was made, the original Judg¬ 
ment had been reinstated. 

Ala—Ewart-Brewer Motor Co. v. 
Cunningham. 104 So. 789, 213 Ala. 
391. 

(2) Where the court could not say 
that an order sustaining a demurrer 
did not Anally dispose of the case, 
and no motion was made to dismiss 
the writ of error because of defects 
in the Anal Judgment, the appellate 
court would not sua sponte enter an 
order of dismissal. 

Fla.—Kelly v. Board of Public In¬ 
struction for Baker County, 141 
So. 311, 105 Fla. 398. 
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(8) The absence of certain docu¬ 
ments from the record, not shown to 
be essential to the questions at Is¬ 
sue or prejudicial to appellee’s rights 
waa held not to warrant a dismissal 
of the appeal ex proprio motu. 

La.—Newson v. Saveli, App . 90 So. 
2d 474—Richardson v. Trustees’ 
Loan & Guaranty Co., 132 So. 387, 
15 La.App. 645. 

(4) The supreme court will not 
rule on the regularity of an appeal 
on a delayed judgment whore the 
question was not presented in the 
form of a motion to dismiss the ap¬ 
peal. 

Mich.—France Duofone Co. v. De- 
Lodder, 262 N.W. 316, 272 Mich. 
639. 

(6) An appeal will not be dis¬ 
missed on the court’s own motion 
for delay, in view of the change of 
counsel and various stipulations for 
time. 

Mont.—Gilna v. Barker, 264 P. 169, 78 
Mont. 343. 

(6) Although an appeal is prema¬ 
ture, because the Judgment did not 
dispose of all of the items of the 
claim, yet, there being no motion to 
quash it, the court will not do so of 
its own motion, as it could, but the 
Judgment being wrong, will reverse, 
as both parties will be beneffted by a 
present reversal, instead of leaving 
the matter for determination on a 
second appeal. 

Pa.—Steel v. Levy, 127 A. 766, 282 
Pa. 338. 

(7) Where no motion was made by 
a party to dismiss an appeal because 
of a defective bond, it is too late for 
the court, after it has rendered Judg¬ 
ment. to dismiss it on its own mo¬ 
tion. 

Tex.—Slaughter v. Morton, Clv.App., 
196 S.W. 897, error refused. 

(8) Where appellant failed to sup¬ 
ply an abstract of a statement of 
facts containing two hundred Afty- 
six pages, but respondent did not 
move against such violation of the 
court rule, the violation was held in- 
suAlcient to require dismissal of the 
appeal on the court’s own motion. 
Wash.—Lamken v. Miller, 44 P.2d 

I 190, 181 Wash. 544. 
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erxw of its own motion for want of jurisdiction,^® | as where the court does not have jurisdiction of the 


aa Ala.—Ramsey v. Wilkins, 46 So. i 
2d 407, 263 Ala. 614—Johnson v. j 
Barnes, 84 So.2d 144, 260 Ala. 292 
—Petcher v. Nelson, 24 So.2d 129. 
247 Ala. 801—^Boozer v. Boozer, 16 
So.2d 863, 246 Ala. 264—^Dunn v. 
Ponceler, 178 So. 47, 235 Ala. 280— 
Dumas v. Hollins, 154 So. 781, 228 
Ala 644—Irwin v. Weil, 153 So. 
746, 228 Ala. 489—^Alston v. Maren¬ 
go County Board of Education, 141 
So. 668, 224 Ala. 676—Gibson v. 
Farmers’ Bank of Luveme, 119 So. 
664, 218 Ala. 654—Thomas v. 

Thomas, 107 So. 810, 214 Ala. 293— 
Worthington v. Morris, 102 So. 620, 
212 Ala. 334—Jackson v. Jackson, 
100 So. 332, 211 Ala. 277—Martin 
V. Alabama Power Co., 94 So. 76, 
208 Ala. 212—Steagall v. Sloss- 
Sheffleld Steel & Iron Co., 90 So. 
871, 206 Ala. 488—^Wise v. Spears, 
76 So. 869, 200 Ala. 695—McKen- 
Ele V. Jensen, 76 So. 989, 200 Ala. 
191. 

First Nat. Bank v. Welch, 118 
So. 676, 22 Ala.App. 615. 

Cal.—Petition of Corbett. 258 P.2d 
1077, 119 C.A.2d 21—Dimity v. Dix¬ 
on, 238 P. 1068. reheard 241 P. 905, 
74 C.A. 714—^Harpold v. Superior 
Court of City and County of San 
Francisco, 209 P. 219, 58 C.A. 629 
—Smith V. Questa, 207 P. 1036, 68 
C.A. 1. 

Colo.—Unzicker v. Unzlcker, 220 P. 
496, 74 Colo. 211. 

Fla.—Hutchinson v. Courtney, 98 So. 
682. 86 Fla 556 

Ga.—Myers v. Grant, 95 S E.2d 9, 212 
Ga. 677—Hall v. Cain, 87 S.E 2d 
846, 211 Ga. 668—Baker v, Decatur 
Dumber & Supply Co. 82 S.E 2d 
820, 210 Ga. 806—Chandler v. Foote 
& Davies Co., 80 S.E.2d 292, 210 
Oa. 370—Carter v. Walker, 76 S. 
B.2d 401, 209 Ga. 807—Clay v. 
Smith, 67 8.E.2d 236, 208 Ga. 423 
—Stewart v. Stewart, 66 S.E.2d 161, 
208 Ga. 83—Shropshire v. Broome, 
61 S.E.2d 284, 207 Ga. 313—Adams 
V. Adams, 59 S.E.2d 375, 206 Ga. 
857—Simpson v. Simpson, 49 S.E. 
2d 898. 204 Qa. 344—Harper v. At¬ 
lanta & West Point R. Co., 49 S.E. 
2d 613, 204 Ga. 311—Byrd v. Good¬ 
man, 16 S.E.2d 619, 192 Ga. 466— 
Van Ormer v. Harris, 191 S.E. 878, 
184 Ga. 411—Gilbert v. Tlppens, 
188 S.E. 699. 183 Ga. 497—Malsby 
V. Shipp, 169 S.B. 308, 169 Ga. 64— 
Meadows v. Simmons, 118 S.E. 426, 
155 Ga. 834—Smith v. Jones, 117 
S.E. 246, 166 Ga. 439—Lott v. City 
of Waycross, 110 S.E. 217, 162 Oa. 
237. 

Personal Credit Corp. v. Gold- 
wire, 76 S.E.2d 129, 88 Ga.App. 126 
—C. M. Hall Motors v. Decatur 
Lincoln Mercury Co., 74 S.E.2d 661, 
87 Ga.App. 664—Cordele Sash, 
Door & Lumber Co. v. Prudential 
Ins. Co. of America, 66 S.E.2d 767, 


84 Ga.App. 605—Southeastern Air 
Service v. Supreme Foods Co., 61 
S.E.2d 704, 78 Ga.App. 697—OhUsey 
V. Waters, 22 S.B.2d 761, 68 Ga. 
App. 861—Johnson v. First Nat 
Bank. 177 S.E. 73, 50 Ga.App. 90— 
Blackshear v. U. S. Fidelity & 
Guaranty Co., 167 S.E. 704, 46 Ga. 
App. 466—Milner v. Sunbeam Heat¬ 
ing Co.. 160 So. 822, 44 Ga.App. 221 
—Seaboard Air Line Ry. Co. v. Bar¬ 
man, 136 S.E. 920. 86 Ga.App. 448 
—Llnthlcum v. Trust Co. of Geor¬ 
gia. 186 S.E. 813, 36 Oa.App. 428 
—Neill V. State, 136 S.E. 470, 36 
Ga.App. 292. 

Hawaii.—Francone v. McClay, 40 Ha¬ 
waii 476. 

Idaho.—Melqulst v. Board of Com’rs 
of Bonner County, 261 P. 774, 46 
Idaho 296—Holter v. Hauser, 196 
P. 628, 33 Idaho 406. 

Ill—McDonald v. Walsh, 12 N.E.2d 
206, 367 III 629—Barber v. Wood. 
149 NE. 231. 318 Ill. 416—Wolkau 
V. Wolkau, 117 N.E. 426, 280 Ill. 
298. 

Francke v. Eadle, 22 N.E.2d 720, 
801 Ill.App. 254, reversed on other 
grounds 26 NE2d 853, 373 Ill. 
600—In re Turner's Estate, 276 Ill. 
App. 366. 

Ind —Brown v. National Life Ins. Co. 
of Washington County, Vt., 46 N. 
E2d 24G, 112 Ind App. 684—Gaeth 
V. Hack, 8 NE2d 1022, 103 Ind 
App. 466—Peoples State Bank of 
Crown Point v. Bankers Trust Co. 
of Gary, Lake County, 4 N.E 2d 674, 
102 Ind App. 647—Bosstick v. 

Barnes, 185 NE. 664, 97 Ind App. 
73—Thompson v. A. J. Thompson 
Stone Co, 144 N.E. 160, 81 Ind.App. 
442—New v. Republic Creosoting 
Co, 137 N.E. 191, 79 Ind.App. 106 
—Esslngton v. Bowman, 121 N.E. 
648, 69 Ind.App. 184. 

Iowa.—Corpus Jtirls Seouadum cited 
la State ex rel. McPherson v. Rak- 
ey, 20 N.W.2d 43, 44, 236 Iowa 876 
—Jensen v. Nolte, 8 N.W.2d 140, 
231 Iowa 1103. 

Ky.—Lower v. Lower, 86 S.W.2d 682, 
260 Ky. 729. 

La.—Shepart v. Unity Industrial Life 
Ins. Co., App., 10 So.2d 400—Son¬ 
nier V. Bourque, App,, 194 So. 78— 
Spector V. Union City Transfer, 
App., 182 So. 624—Durrett Hard¬ 
ware & Furniture Co. v. Howze, 
App., 174 So. 206—Guess & Albin 
v. Worman, App., 160 So. 162, re¬ 
heard 162 So 662—^Toung v. Carna¬ 
han Creamery, App., 167 So. 616— 
Danna v. Yazoo 8b M. V. R. Co., 
App., 164 So. 866—Brignac v. Bul- 
ler 8b Fontenot, App.» 161 So. 487 
—Dufrene v. Dufrene, App., 149 
So. 889—Brock v. People’s Sav. 
Bank 8b Trust Co., App., 148 So. 
460—W. B. Smith & Co. v. Alex¬ 
ander, 134 So. 276, 16 La.App. 282 
—Opelousas Finance Co. v. Roos, 
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7 La.App. 425—Todd v. Shreveport 
Producing 8b Refining Corporation, 
7 La.App. 120—^Heard v. Rogers, 6 
La.App. 204. 

Mich.—Bolton v. Cummings, 167 N. 
W. 19. 200 Mich. 234. 

Minn.—Muirhead v. Johnson, 42 N. 
W.2d 318. 231 Minn. 567. 

Miss.—^Wells V. Boatner, 61 So.2d 
662, 216 Miss. 108—James v. Wil¬ 
liams Furniture Co., 187 So. 101, 
161 Miss 358—Perkins v. State, 91 
So. 704, 129 Miss. 43S. 

Mo.—Coyne v Southwestern Bell Tel. 
Co., 232 S.W.2d 377. 860 Mo. 991 
—Pence v. Kansas City Laundry 
Service Co., 59 SW.2d 633, 332 Mo. 
930—Smith v Moseley, 137 S.W. 
971, 234 Mo. 486. 

First Trust Co. v. Myers, App., 
188 S.W.2d 510—Woodcock v. Kan¬ 
sas City Stock Yards Co, App, 48 
S.W.2d 112, mandamus denied State 
ex rel. Kansas City Stock Yards 
Co. V. Trimble, 62 S.W.2d 473, 333 
Mo. 61—Nickle v. Kansas City Rys. 
Co.. App., 209 S W. 548. 

N.C.—Langley v. Gore. 87 S E 2d 619, 
242 N.C. 302—Town of Puquay 
Springs v. Rowland, 79 S E 2d 774, 
239 N.C. 299—Hopkins v. Barn- 
hardt, 27 S E 2d 644, 323 NT 617 

N.D—Corpus Juris cited in In re 
Rusch's Estate, 241 N.W. 789, 790, 
62 N.D. 138. 

Ohio.—In re Wisner’s Guardianship. 
94 N.E.2d 5G1, 154 Ohio St 210— 
State v Prestlen, 113 N E. 325, 93 
Ohio St 423. 

Schaffer v. Schnt ider, 61 N.E 2d 
238, 76 Ohio App 138—Doddridge 
V. Starks, App, 34 NE2d 816 — 
In re Gauaepohl’s Guardianship, 
200 N.E. 620, 51 Ohio App. 261 

Nichols V. City of Cleveland, 17 
Ohio Cir.Ct.,NS, 603—Jordan v. 
Jordan, 8 Ohio Cir Ct 431. 

Okl.—Pippin V. Me Vickers, 210 P. 
1016, 87 Okl. 289 

Or.—^Ehrstrom v. Baum, 79 P.2d 991, 
169 Or. 299—Northwestern Nat. 
Ins. Co. of Milwaukee, Wls. v. 
Averill, 42 P 2d 747, 149 Or. 672— 
Spokane Merchants’ Ass’n v. Gol- 
llhur, 267 P. 812, 122 Or. 146— 
Liimatainen v. State Industrial 
Accident Commission, 246 P. 741, 
118 Or. 260. 

Pa.—Dipple V. City of Pittsburgh, 96 
A.2d 926, 378 Pa. 307. 

S.C.—Berry v. Zahler, 66 S.B.2d 469, 
220 S.C. 86. 

S.D.—Downs V. Bruce Independent 
School Diet. No. 49 of Brookings 
County, 216 N.W. 949, 52 S.D. 168 
—National Bank of Commerce v. 
Jury, 204 N.W. 946, 48 S.D. 467. 

Tex.—C. 8k L. Supply Co. v. Kenner- 
ly, C1V.APP., 268 S.W.2d 102—Pio¬ 
neer Am. Ins. Co. V. Knox, Civ. 
App., 199 S.W.2d 711, error re¬ 
fused — Jones V. Campbell, Civ.App . 
188 S.W.2d 679. error refused— 
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amount involved,®® where it does not appear that duly rendered and entered,^ where the appeal is not 
an appealable judgment, order, or decree has been [ taken from the final judgment but only from an 


Newton v. Barnes, Clv.App., 160 S. 
W.2d 72, error refused—Hightower 
V. Kellam, Civ.App.. 118 S.W.2d 657 
—Secrest v. Ledbetter, Clv.App., 
106 S.W.2d 740—Kosse Nat. Bank 

V. Derden, Clv.App., 36 S.W 2d 296 
—Meredith v. Bell, Clv.App., 7 S. 

W. 2d 605—Coon v. J. M. Sampler 
& Son, Clv.App., 296 S.W. 973—Dod¬ 
son V. Ingram, Clv.App, 270 SW. 
676—^Rose Mfg. Co. v. Shahady, 
Clv.App., 258 S.W. 207—Horn v. 
Missouri, K. & T. Ry. Co. of Tex¬ 
as, Clv.App., 201 SW. 1101 

Utah.—Dixie Stockgrowers* Bank v. 
Washington County, 19 P 2d 388, 
81 Utah 429. 

Vt.—Harlacker v Clark. 70 A.2d 672, 
116 Vt. 107—Stevens v. Wright, 
187 A. 618, 108 Vt. 369—Beam v. 
Fish, 172 A. 617, 106 Vt. 219— 
Beam v. Fish, 163 A 691, 106 Vt. 
96—Hlnsman v. Marble Sav. Bank, 
134 A. 635, 100 Vt. 48—Fillmore 
V. Morgan's Estate, 108 A. 840, 93 
Vt. 491. 

Va —J. A. Heisler & Bro. v Mer¬ 
chants* Cold Storage & Ice Mfg 
Co., 123 SE. 505. 139 Va IH 
Wash.—Green v Nichols, 245 P.2d 
468. 40 Wash 2d 661—Baker v. 

Oliver, 226 P 2d 667, 37 Wash.2d 
862 

W.Va—Grottendlck v. Webber. 61 S. 

E.2d 864, 134 W.Va 798. 

4 C.J. p 589 note 12, p 590 note 14. 

“Appellate courts may . . . take 
judicial cognizance of tholr lack of 
Jurisdiction . . . and dismiss an 

appeal on their own motion *’ 

La—Danna v. Yazoo & M. V. R. Co., 
App, 154 So. 365, 366 

Defects held Jurisdictional warrant¬ 
ing dismissal 

(1) Failure to assign error on final 
judgment In bill of exceptions. 

Ga—Milner v. Sunbeam Heating Co., 
160 SE. 822, 44 Ga App. 221. 

(2) Failure to sign bill of excep¬ 
tions. 

Ga—Smith v. Jones, 117 S E. 246, 
166 Ga. 439. 

(3) Lack of service of bill of ex¬ 
ceptions on a necessary party. 

Ga.—Meadows v. Simmons, 118 S.E. 
425, 165 Ga. 834. 

(4) Failure of record to show or¬ 
ganization of court as required by 
court rule. 

Ala—Prince v. Hammock, 90 So.2d 
672—Powell V. Powell, 89 So 2d 630 
—West V. Camp, 89 So 2d 170, 264 
Ala. 644. 

fiffect of failure to move 

**If the parties cannot by agree¬ 
ment extend the time in which an 
appeal can be taken, the failure of 
the appellee to move a dismissal on 
the ground that the appeal was not 

6 C.J. S.—30 


perfected in time will not confer ju¬ 
risdiction.** 

Ind—Thompson v. A. J. Thompson 
Stone Co.. 144 N.E, 150, 162, 81 Ind. 
App. 442. 

Plainturs deliberate misstatement 
in complaint that he resided within 
state, made to obtain service on non¬ 
resident defendant through a motor 
vehicle commissioner, authorized dis¬ 
missal on court*s own motion of 
plaintiffs appeal from order vacating 
service. 

N.J —Gender v. Rayburn, 196 A. 613, 
119 NJ.Law 243. I 

Prosecution of an appeal without 
giving security for costs as required 
by statute is not a Jurisdictional 
question of which the supreme court 
must take cognizance of its own ac¬ 
cord. 

Ala—Walker v. Harris, 179 So. 213, 
236 Ala. 384. 

Wont of Jurisdiction below 

(1) The supreme court will dis¬ 
miss an appeal where the circuit 
court had no Jurisdiction of the mat¬ 
ter, although the question was not 
raised specifically. 

Miss—Board of Sup*rs of Marshall 
County v Stephenson, 130 So. 684, 
reversed on other grounds on sug¬ 
gestion of error, 134 So. 142, 160 
Miss, 372. 

Vt —In re Everett’s Estate, 33 A 2d 
223, 113 Vt. 266. 

(2) Where, on plaintiffs appeal In 
equity, it appears that the whole 
controver.sy Is one exclusively within 
the jurisdiction of common-law 
courts, the bill should be dismissed 
on tho court’s own motion. 

Va—Spangler v. Ashwell, 76 S.E. 281, 
114 Va. 326. 

(3) Other matters. 

N.C.—Shepard v. Leonard, 26 S.E.2d 
446, 223 N.C. 110. 

99. Ky.—Mullins v. Hall, 273 S.W 2d 
831. 

La.—Torres v Serpas, 20 So 2d 416, 
207 La. 36, transferred, see App., 
21 So.2d 175. 

Broddick v. Schlesinger, App, 32 
So.2d 97—Osborne v. Mossier Ac¬ 
ceptance Corp., App., 24 So.2d 655, 
followed in 24 So.2d 657 and 24 
So.2d 658, and reversed on other 
grounds 29 So.2d 58, 210 La. 1048, 
followed in 29 So.2d 60, 210 La. 
1064—Succession of Vercher, App., 
168 So. 874—Semore v. Southern 
Life & Health Ins. Co., App., 147 
So. 80—Southern Furniture Co. v. 
Mead. App., 146 So. 841—^William¬ 
son V. Rust on Steam Laundry, 134 
So. 720, 17 La.App. 141—W. B. 
Smith & Co. V. Alexander, 134 So. 
276, 16 La.App. 282—Todd v. 
Shreveport Producing & Refining 
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Co., 7 La.App. 120—Heard v. Rog¬ 
ers, 6 La.App. 204. 

Miss.—Gardner v. Bookout, 26 So.2d 
343. 200 Miss, 158—Kelley v. Lad¬ 
les* Aid Soc. of Pleasant Hill 
Rchoolhouse, 106 So. 627, 140 Miss. 
680. 

Va—J. A. Heisler & Bro. v. Mer¬ 
chants’ Cold Storage ^ Ice Mfg. 
Co, 123 S.E 605, 139 Va. 114. 

Wash—Kerr v. King County, 269 P. 
2d 898, 42 Wash 2d 845—Baker v. 
Oliver, 226 r.2d 567. 37 Wash.2d 
862—Dygert v Hansen, 199 P.2d 
596, 31 Wash.2d 858. 

4 C.J. p 689 note 12 [a]. 

Flotitlons claim of greater amount 

“Whenever the matter in dispute 
appears to be under the lower limit 
of the Jurisdiction of the appellate 
court, although the allegations and 
prayer of the petition disclose a 
greater amount, the claim will be 
treated as not serious and as de¬ 
signedly inflated and fictitious for 
jurisdictional purposes. When such 
conditions are found to exist, the 
court will dismiss the appeal ex pro- 
prlo motu.** 

La —Southern Furniture Co. v. Mead, 
App, 146 So. 311, 312, quoted In 
Semore v. Southern Life & Health 
Ins. Co., App., 147 So. 80, 81. 

Where record fails alBrmatlvely 

to show that minimum Jurisdictional 
amount is involved, appeal will be 
dismissed ex proprlo motu 
La—^Williams v. City Electric Shop, 
119 So 887, 9 La.App. 223. 

1 . Ala—Vaughan v. Vaughan, 76 
So 2d 157, 262 Ala 20—Bentley v. 
Knox, 62 So 2d 921, 258 Ala. 877 
—Tanner v. Dobbins, 37 So.2d 620, 
261 Ala. 392—Sisson v. Leonard, 
11 So.2d 144, 243 Ala 646—Hicks 
V. Ward, 198 So. 706, 240 Ala. 236 
—Heftelfinger v. Lane, 194 So. 604, 
239 Ala. 151—Holland v. Dwight 
Mfg. Co., 165 So 756, 231 Ala. 506 
—Herren v. Bock, 164 So. 904, 231 
Ala. 328—Dumas v. Hollins, 164 So. 
781, 228 Ala 644—Alston v. Maren¬ 
go County Board of Education, 141 
So. 658, 224 Ala. 676—Lee v. City 
of Birmingham, 128 So. 902, 221 
Ala. 419—Hurt v. Knox, 126 So 
110, 220 Ala. 448—Ronlotos v. Peer¬ 
less Laundry Co, 121 So. 630, 219 
Ala 167—^Worthington v. Morris. 
102 So. 620, 212 Ala. 334—Clements 
V. Hodgens, 98 So. 467, 210 Ala. 486 
— ^Wood V. Finney, 92 So. 264, 207 
Ala 160—^Wise v. Spears, 76 So. 
869, 200 Ala. 696—Temple v. Doo¬ 
ley, 71 So. 683, 196 Ala. 360. 

First Nat. Bank v, Welch, 118 
So. 675, 22 Ala.App. 615. 

Cal.—Cole V. Rush, 252 P.2d 1. 40 
C.2d 178—Collins v. Corse, 64 P.2d 
137, 8 C.2d 128. 



§ 1368 APPEAL & ERROR 


6 C.J.S. 


Budrow V. Wheatcraft, 263 P.2d 
687, 116 C.A.2d 617—Wilson v. Wil¬ 
son, 216 P.2d 104, 96 C.A.2d 689— 
David V. Goodman, 200 P.2d 568, 89 
C.A.2d 162—Rosenbergr v. Knes- 
boro. 180 P2d 760, 80 C.A.2d 36— 
In re Lyle's Guardianship, 174 P. 
2d 910, 77 C.A.2d 169—^Bessinger v. 
Grotz, 126 P.2d 355, 52 C.A.2d 379, 
rehearing: denied 127 P.2d 66, 52 
O.A.2d 379—In re Murphy’s Es¬ 
tate, 123 P.2d 129, 60 C.A.2d 440— 
Wadsworth v. Gonzales, 38 P.2d 
862, 2 C.A.2d 747—Wadsworth v. 
Gonzales. 38 P.2d 860. 2 C.A.2d 651 
—Corpus Juris cited in Johnson v. 
Solomons, 12 P.2d 140, 141. 124 C. 
A. 43. 

Colo.—Diebold v. Diebold, 233 P. 46. 
74 Colo. 657—Unzicker v. tJnzicker, 
220 P. 496, 74 Colo. 211. 

Conn—Young v. Polish Loan & In¬ 
dustrial Corp., 11 A.2d 395. 126 
Conn. 714—Marcll v. A. H. Merrl- 
man & Sons. 163 A. 411, 116 Conn. 
678—Application of Title & Guar¬ 
anty Co. of Bridgeport to Change 
Name to Bankers' Security Trust 
Co, 145 A. 161. 109 Conn. 46. 

Fla —State Road Department v. Crlll, 
128 So. 412, 99 Fla 1012—Martin v. 
Hosmer, 124 So 18, 98 Fla. 486— 
Wiggins V. Sylvester, 83 So. 876, 
79 Fla. 232—Atlantic Coast Line 
R Co. V. Holliday, 74 So. 479, 73 
Fla. 269—C. W. Zarlng & Co. v. 
Humphreys, 66 So 666, 68 Fla. 6. 
Ga—Gilbert v. Gilbert, 44 S.E.2d 486, 
202 Ga. 762. 

Clark V. Associated Discount 
Corp., 85 S.E.2d 777, 91 Gn.App. 440 
—Johannesen v. Whiddon, 69 S.W. 
2d 118, 85 Ga.App. 252. 

Idaho.—White v. Stlner, 209 P. 698, 
36 Idaho 129. 

Ill.—Bushman v. Fraser, 149 N.E. 
779, 319 Ill. 129—Barber v. Wood. 
149 N.E. 231, 318 Ill. 416—Trebbin 
v. Thoeresz, 146 N.E. 642, 316 Ill. 
30—Wolkau V. Wolkau, 117 N.E. 
426, 280 111. 298. 

Gustafson v. Llbertyvllle Motors, 
123 NE.2d 136. 4 Ill App.2d 83— 
Carey v. National Tea Co., 116 N.E. 
2d 906, 351 Ill.App. 669—^Anderson 
V. Samuelson, 92 N.E.2d 343, 340 
Ill.App. 528—Castleman v. Wright, 
78 N.E.2d 341, 334 Ill.App. 74— 
In re Shellaberger's Estate, 72 N. 
E 2d 220, 331 Ill.App. 1—Tilton v. 
Ludwig, 63 N.E 2d 627, 327 Ill.App. 
202—General Electric Co. v. Gell- 
man Mfg. Co., 48 N.E.2d 461, 318 
Ill.App. 644—Reynolds v. Wange- 
lin, 40 N.E.2d 900, 314 Ill.App. 12 
—Prancke v. Eadle, 22 N.E.2d 720. 
801 111 App. 254. reversed on other 
grounds 26 NE.2d 853, 373 III. 600 
—In re Wilbur, 11 N.E 2d 623. 292 
Ill.App. 646—Kircher v. Hamlll, 289 
IlLApp. 496. 

Iowa.—Benson v. Chase Grain Stor¬ 
age Co., 67 N.W.2d 433, 246 Iowa 
691—Shaw V. Addison, 18 N.W.2d 
796, 236 Iowa 720—Crowell v. Home 
Mut. Ins. Co. of Iowa, 10 N.W.2d 


69 . 288 Iowa 681—Joslln ▼. Conti¬ 
nental & Commercial Nat. Bank of 
Chicago. Ill., 238 N.W. 716, 213 
Iowa 107—Baker v. American Ry. 
Express Co.. 224 N.W. 518, 207 
Iowa 1360. 

Kan.—Montgomery Ward & Co. v. El¬ 
lis. 103 P.2d 817, 162 Kan. 820. 
Ky.—Hubbard v. Hubbard, 197 S.W. 
2d 923, 303 Ky. 411—Vlall v. Coul- 
ton, 167 S.W.2d 302, 288 Ky. 690 
—McFerran v. Louisville Title 
Co.’s Receiver. 71 S.W.2d 666, 254 
Ky. 362—Farmers* Bank & Trust 
Co. V. Stanley. 228 S.W. 691, 190 
Ky. 762. 

La—Angelette v. Ilardle, 43 So.2d 
794, 216 La. 416—Cotton v. Wright. 
36 So.2d 713, 214 La. 169—Merca- 
del v Mercadel, 165 So. 391, 179 
La. 895. 

Fidelity Cas. Co. of N. Y. v. Cal- 
licott, App., 83 So 2d 671—Thomp¬ 
son V. Walker, App., 37 So 2d 614 
—Luneau v. Murrell, App., 197 So. 
171—Leday v. Lake Charles Pipe & 
Supply Co., App, 182 So. 148, ap¬ 
peal reinstated 186 So. 666—^Au- 
graln v Garritsaw, App., 166 So. 
660—^Riley Peed Mfg. Co. v. Rog¬ 
ers, App, 160 So. 330—Jefferson 
Island Salt Co. v. Rogers, App., 

160 So. 329—Mojonnier v Oppon- 
heimer, App, 169 So. 134—Hanks 

V. Alexander, App, 164 So. 374— 
Brignac v Buller & Fontenot, App.. 

161 So 437—Willis v. Deck. 133 So 
464, 16 La App 136. 

Mich —United Armenian Brethren 
Evangelical Church v. Kazanjian, 
30 NW.2d 842, 320 Mich. 214. 
Minn—Luethi v. Stanko, 61 N.W.2d 
622, 240 Minn 380—Burkholder v. 
Burkholder, 43 N.W 2d 801, 231 

Minn. 286—In re Colby’s Estate, 
26 N.W 2d 769, 223 Minn. 169— 
Greber v Harris, 209 N.W. 30, 167 
Minn. 622. 

Miss.—Randall v. Randall, 126 So. 
484, 156 Miss. 656 

Mo—Pizzo v. Pizzo. 295 S.W.2d 377 
—Hammonds v. Hammonds, 263 S. 
W2d 348, 364 Mo 517—Bennett v. 
Wood, 239 S.W 2d 326—Deeds v. 
Forster, 235 S W.2d 262—Pence v. 
Kansas City Laundry Service Co., 
69 S W.2d 633, 332 Mo 930. 

Hance v. St Louis San Francis¬ 
co Ry. Co., App, 283 S.W.2d 879 
—Osborn v. Osborn, App., 262 S. 

W. 2d 837—Ash Grove School Dist. 
R-4 V. Callison, App., 262 S.W.2d 96 
—Green v. Green, App ,240 S.W.2d 
741—Graham v. Bottorff, App., 240 
S.W.2d 191—Severs v. Williamson, 
App., 198 SW.2d 368—Poston 
Sprlngdeld Brick Co. v. Brockett, 
App., 183 S.W^.2d 404—Hoefer v. 
Wease, App., 104 S.W.2d 721— 
Woodcock V. Kansas City Stock 
Yards Co.. App., 48 S.W.2d 112, 
mandamus denied State ex rel. 
Kansas City Stock Yards Co. v. 
Trimble, 62 S W.2d 473, 333 Mo. 
6L 


N.Y.—^In re Bonime’s Will, 88 N.Y. 

S.2d 960. 265 App.Dlv. 964. 

N.C.—Leroy v. Sallba, 108 S.E. 803, 
182 N.C. 767—Thomas v. Carteret 
County. 104 S.E. 76, 180 N.C. 109. 
N.D.—Ferguson v. Jensen, 88 N.W.2d 
660, 76 N.D. 647—Kennelly v. 

Northern Pac. Ry. Co., 170 N.W. 
868, 41 N.D. 395. 

Ohio.—Hurt v. Charles J. Rogers 
Transp. Co., 113 N.E.2d 489, 160 
Ohio St 70. 

Becker v. Becker, App., 126 N.E. 
2d 663—Fields v. Fields, 94 N.E.2d 
7, 88 Ohio App. 149—Eagle Savings 
& Loan Ass’n v. West, 60 N E.2d 
352, 71 Ohio App 486—Tonio v 
Lett & Co. of Indiana, 29 N.B.2d 
814, 66 Ohio App. 304. 

Nichols V City of Cleveland, 17 
Ohio Clr.Ct ,N.S., 603—Jordan v. 

Jordan, 8 Ohio ClrCt. 431. 

Or.—Basche-Sage Hardware Co. v. 

De Wolfe, 231 P. 136, 113 Or. 246 
S.C.—Berry v. Zahler, 66 S.E.2d 469, 
220 S.C. 86. 

Tex.—Hendry v. Hendry, Civ.App , 
238 SW2d 821—Diggs v. Kelly. 
Civ.App., 160 SW.2d 444—Blrdvillr 
Independent School Dist v. Deen, 
Civ.App., 114 SW.2d 628—Duke v 
Gilbreath, Civ.App, 10 S.W 2d 412 
Vt.—St Albans Hospital v. Town of 
Enosburg, 118 A. 484, 96 Vt. 162— 
Jones V. Stearns, 117 A. 663, 06 Vt. 
138—Fillmore v. Morgan's Estate, 
108 A 840, 93 Vt 491—Page v 
Cave, 99 A. 780, 91 Vt. 188. 

Wash —Melker v. Detroit Fire & Ma¬ 
rine Ins Co., 46 P.2d 1069, 182 
Wash. 267. 

Wls —In re Pardee's Estate, 1 N W. 

2d 803, 240 Wis 19. 

Wyo—Corpus Juris Secundum quot- 
ed la Big Horn Coal Co. v. Sherl- 
dan-Wyomlng Coal Co., 224 P 2d 
172, 177, 67 Wyo 300. 

4 C.J p 690 note 13. 

Appeal from Judgment rendered on 
stipulation of parties. 

Or.—Busche-Sage Hardware Co. v. 
De Wolfe, 231 P. 136, 113 Or. 246 

Appeal from nonappealable interloc. 

utory order or decree 
Ala.—Worthington v. Morris, 102 So. 
620, 212 Ala. 334. 

Ill.—Bushman v. Fraser, 149 N.E 
779, 319 Ill. 129—Barber v. Wood. 
149 N.E. 231, 318 Ill. 416. 

Pollack V. Theiss, 109 N.E.2d 
642, 348 Ill App. 694—Loewe v 

Guardian Trust Co., 100 N.E.2d 
636, 344 Ill.App. 279—Prange v. 
City of Marion, 17 N.E.2d 616, 297 
Ill.App. 363—Review Printing & 
Stationery Co. v. McCoy, 10 N.E. 2d 
606, 291 Ill.App. 624—Kircher v. 
Hamili, 289 Ill.App. 496. 

Iowa.—Ruth & Clark v. Emery, 16 N. 

W.2d 896, 236 Iowa 181. 

Ky.—Massey v. Fischer, 248 S.W.2d 
889—Vaught v. Vaught, 178 S.W. 
2d 590, 296 Ky. 764—Napier v. 
Godfrey, 136 S.W.2d 896, 281 Ky. 
300—Goodloe v. City of Richmond, 
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order denying a motion for a new trial,* or where has been considered as warranted by want of right 
the appeal is not taken within the time prescribed or authorization to appeal generally,^ as in the case 
by statute.® of appeal by a successful party who has secured all 

the relief sought;® absence of anything for review 

Likewise, a dismissal on the court's own motion defect or omission of parties;*^ defects in the pro- 


129 SW.2d 563, 278 Ky. 794—Mc- 
Ferran v. Louisville Title Co.'s Re¬ 
ceiver, 71 SW2d 655, 264 Ky. 362 
—Farmers’ Bank & Trust Co. v. 
Stanley, 228 SW 691, 190 Ky. 762 
Or.—McFwen v. McEwen, 280 r.2d 

402, 203 Or 460 

Vt —St. Albans Hospital v. Town of 
Enosburff. 118 A. 484, 96 Vt. 152 
—Jones V Stearns, 117 A. 663. 96 
Vt. 138—Fillmore v. Morgan’s Es¬ 
tate. 108 A. 840 93 Vt 491—Page 
V. Cave. 99 A 780. 91 Vt. 188. 

4 C J p 590 note 13 [d]. 

Appeal from nnslemed Judgment 
Cal —In re Lopus’ Estate, 86 P 2d 
818, 12 C 2d 651. 

La.—Brock v. Police Jury of Rapides 
Parish. 4 So 2d 829. 198 La 787— 
Succession of Savoie, 196 So. 923. 
195 La. 433. 

Perrodin v. Tlllson, App, 52 So 
2d 306—Smith v Marino, App., 26 
So 2d 760—Delahoussaye v. D M. 
Glazor & Co, App, 182 So 146, 
modifled on other grounds 185 So 
644—South Shore Ry. Co. v. Yazoo 
AM V. R Co. App., 176 So 678— 
State ex rel. Cavanaugh v. Vernon 
Parish Police Jury, App., 172 So. 

403, dismissing appeal sot aside 
State ex rel. Cavanaugh v Police 
Jury of Vernon Parish, 173 So 
468, rehearing refused 174 So. 128 
—Mojonnler v Oppenhelmer, La. 
App , 159 So. 134—Hanks v. Alex¬ 
ander, La App , 154 So 374, modi¬ 
fied on other grounds 157 So. 772— 
Willis V. Deck, 133 So. 464, 16 La. 
App. 136. 

Tlnal Judgment not ihown 

Ala—Wise v Spears, 76 So 869, 
200 Ala 695 

First Nat Bank v Welch, 118 
So 675. 22 Ala App 615. 

Colo—Diebold v. Dicbold. 233 P. 46, 
74 Colo 657 

Fla—Bagdad Land & Lumber Co v. 
Boyette. 138 So. 382, 104 Fla 696 
—State Road Department v Crill, 
128 So. 412, 99 Fla 1012—Martin 
V. Hosmer, 124 So 18, 98 Fla. 485 
—^Wiggins V. Sylvester, 83 So. 876, 
79 Fla. 232—C. W Zaring & Co. v. 
Humphreys, 65 So, 665, 68 Fla. 6 
Ill.—^Wolkau V. Wolkau, 117 N.E. 
426. 280 Ill. 298. 

Parker v. Woodard, 60 N.E.2d 
652, 325 Ill.App. 624. 

La.—Poole v. Home Ins. Co., App., 
71 So 2d 416. 

N.C.—Thomas v. Carteret County, 
104 S.E. 76, 180 N.C. 109. 

Tex.—Duke v. Gilbreath, Civ.App., 
10 S.W.2d 412. 

Xnsullloleaoy of Judgment 

(1) The court will dismiss an ap¬ 


peal of its own motion for Insufil- 
clency of the Judgment to support 
the appeal. 

Ala—Ronlotos v. Peerless Laundry 
Corporation. 121 So. 530, 219 Ala 
157. 

(2) Where Judgment entry was in¬ 
sufficient to support an appeal, su¬ 
preme court must dismiss appeal ex 
mero motu, since the question was 
one of Jurisdiction of the court 
Ala—Couch V Rodgers. 69 So.2d 809, 

257 Ala. 660. 

4 C J. p 690 note 13 [aj. 

(3) “Undoubtedly, If this Is not 

such a final Judgment as will sup¬ 
port a writ of error, we would have 
to dismiss such writ, whether a mo¬ 
tion be made for that purpose or not. 
. . . But in order to warrant 

this court in acting ex mcro motu 
in the matter, such inaufllciency or 
invalidity must appear on the face 
of the Judgment Itself or be affirma¬ 
tively shown by the transcript. If 
evidence aliunde is necessary, the 
opposing party should file a motion 
to dismiss and Introduce such evi¬ 
dence “ 

Fla—Atlantic Coast Line R. Co. v. 
Holliday, 74 So 479, 482, 73 Fla. 
269. 

2. Fla—Proctor v. Kennedy, 64 So 
2d 667. 

3. Ala—Western Grain Co. Cases, 
86 So 2d 396, 264 Ala. 146—Hinson 
v. Hinson, 43 So 2d 130, 263 Ala. 
131—Journequin v Land, 177 So. 
132, 236 Ala. 29—Irwin v. Well, 
163 So. 746—McKenzie v. Jensen, 
76 So 939. 200 Ala. 191. 

Cal.—In re Hanley’s Estate, 142 P.2d 
423, 23 C2d 120, 149 A.L.R. 1250. 

Davis V Stewart, 164 P.2d 447, 
67 CA.2d 416—Dimity v. Dixon, 
238 P 1058, reheard 241 P. 906, 74 
C.A, 714—Smith v. Questa, 207 P. 
1036, 68 C A 1. 

Fla —Erlstavi-Tchitcherine v. Miami 
Beach Federal Savings & Loan 
Ass’n, 16 So 2d 730, 164 Fla. 100. 
Ga—Brumfield v. Jackson, 19 S.E.2d 
279, 193 Ga. 648. 

III.—Reid V. City of Belvldere, 12 N. 
E2d 684, 293 Ill.App. 638—Shaw 
V. Davis, 7 N.E.2d 831, 289 Ill.App. 
447. 

La—Young v. Carnahan Creamery, 
App., 157 So. 616. 

Mo.—Hahn v. Hahn, App., 287 S.W. 
2d 837, rehearing and transfer de¬ 
nied 287 S.W.2d 960, transferred, 
see. Sup., 297 S W.2d 659. 

N.J.—Bahler v, Robert Treat Baths, 
140 A. 323, 102 N.J.Bq. 274. 

Ohio.—In re Gausepohrs Guardian¬ 
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ship, 200 N.E. 520, 61 Ohio App. 
2C1. 

Okl —^Dunlap v. City of Ardmore, 
296 P.2d 171. 

S.D—Downs v. Bruce Independent 
School Dist. No. 49 of Brookings 
County, 216 N.W. 949, 62 S.D 168. 
Tex.—Clanton v. First State Bank In 
Caldwell. Civ App, 143 S.W.2d 981. 
Utah—Anderson v. Anderson, 282 P. 
2d 845, 3 Utah 2d 277—Adamson v. 
Brockbank, 185 P 2d 264, 112 Utah 
52—Dixie Stockgrowers’ Bank v. 
Washington County, 19 P.2d 388. 
81 Utah 429. 

Refusal of extension 

Action of lower court in refusing 
a motion for an extension of time In 
which to complete an appeal was 
tantamount to dismissal of proceed¬ 
ings for appeal where such action by 
court was mandatory and not discre¬ 
tionary. 

S.C.—Jordan v. State Highway De¬ 
partment, 198 S.E. 174, 188 SC. 
83. 

4. Ala.—Thomas v. Thomas, 107 So. 
810, 214 Ala 293—Worthington v. 
Morris, 102 So 620. 212 Ala 334— 
Jackson v. Jackson, 100 So. 832, 
211 Ala. 277. 

W. T. Rawleigh Co. v. Cone, 196 
So. 137, 29 Ala App. 314, certiorari 
denied 196 So 138, 239 Ala 676 
Cal —Corpus Juris Secuadum cited 
in Eggert v. Pacific Savings & Loan 
Co, 124 P2d 815, 816, 20 C 2d 199. 

Melancon v Walt Disney Produc¬ 
tions, 273 P2d 560. 127 C A.2d 213. 
Iowa—Eby v. Phipps, 283 N.W. 423, 
225 Iowa 1328. 

La.—Willis V. Road Dist. No. 6, 120 
So. 645, 10 La App 703 
Wis,—In re Bryngelson’s Estate, 296 
N.W. 63, 237 Wis. 7. 

4 C J p 590 note 15. 

5. Ky.—Sparks v Sparks, 227 S.W. 
571. 190 Ky. 427—Light v. Miller, 
218 SW 307. 187 Ky. 57. 

Okl—Pippin V. McVIckers, 210 P. 
1016, 87 Okl. 289. 

Vt.—Saund v. Saund, 136 A. 22, 100 
Vt. 176, reversed on other grounds 
138 A. 867, 100 Vt. 387—Fitzgerald 
V. Fitzgerald, 115 A. 99, 96 Vt. 301. 

6. Fla—Bell v. Bell, 81 So.2d 526. 
Mich.—^Manczel v. Weiss, 213 N.W. 

76, 238 Mich. 178. 

7. Ala.—Snodgrass v. Snodgrass, 101 
So. 837, 212 Ala. 74. 

Fla—State v. Lewis, 72 So. 2d 823— 
Rabinowitz v, Houk, 129 So. 601» 
100 Fla. 44—Platt v. City of Pun- 
ta Gorda, 125 So. 381, 98 Fla. 1242 
—Berry v. Barnett, 84 So. 542, 79 
Fla. 562—Jones v. Miller, 81 So. 
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ceedings for review,® as where it does not appear | that an appeal was properly taken and perfected;® 


418. 77 Fla. 297—Henry Vosrt Mach. 
Co. V. Milton Land & Inveatment 
Co.. 76 So. 695. 74 Fla. 116. 

Oa.—Clay v. Smith, 67 S.B.2d 285. 
208 Ga. 423—^Lanier v. Bailey. 56 
S.E.2d 516, 206 Ga. 161—Whitehead 
y. Hogan Bros. Lumber Co., 66 S. 
B.2d 371, 206 Ga. 890—Tuggle v 
Parker, 38 S.E.2d 803, 201 Ga. 602 
—Malsby v. Shipp. 169 S.E. 808, 
177 Ga. 64. 

Boggs V. Broome. 80 S.E.2d 208, 
89 Ga.App. 674. 

Idaho.—Holter v. Hauser. 196 P. 628. 
33 Idaho 406. 

Ind.—Spice Valley School Tp. of 
Lawrence County v. Rizer, App., 1 
N.E.2d 289, transferred, see 15 N.E 
2d 890, 214 Ind. 628—Thompson v 
A. J. Thompson Stone Co., 144 N.E. 
160, 81 Ind.App. 442—Gladieux v 
Johns, 113 N.E. 320, 62 Ind.App. 
888 . 

La.—Succession of Nunley, 68 So.2d 
787, 222 La. 730—Cornish v. Cha¬ 
ney, 147 So. 863, 177 La. 10—Slra- 
gusa V. Illinois Cent. R. Co., 94 So. 
876, 162 La. 745 

Texas Mut. Ins. Co. v. Stutes, 
App., 77 So.2d 43. 

Vt—Beam v. Fish, 163 A. 691, 105 
Vt. 96 

4 C.J. p 590 note 16. 

Farties la interest 

(1) Where it does not appear from 
the record on appeal that parties 
omitted from the appellate proceed¬ 
ings are directly and substantially 
affected by the decree or order ap¬ 
pealed from, the court will not of 
Its own motion dismiss the appeal 
for want of necessary parties. 

Fla.—Rablnowitz v. Houk, 129 So. 

601, 100 Fla. 44. 

4 C.J. p 690 note 16 [a]. 

(2) Where the record shows that 
parties directly interested in having 
the Judgment excepted to sustained 
have not been made parties to the 
bill of exceptions, the reviewing 
court is without Jurisdiction to en¬ 
tertain the bill, and will dismiss the 
writ of error of its own motion. 

Ga.—Malsby v. Shipp, 169 S.E. 308, 
169 Ga. 64. 

(8) Where payee of note brought 
action against three sureties, and 
Jury returned a verdict against the 
three sureties, and one of the sure¬ 
ties, who had interposed plea of non 
est factum, sued out a bill of excep¬ 
tions to the court of appeals with¬ 
out making the other sureties par¬ 
ties to the bill of exceptions, court 
of appeals would dismiss the writ 
of error for want of Jurisdiction, 
since the other two sureties were 
necessary parties. 

Oa.—^Westbrook v. James, 79 S.E.2d 
19, 89 Ga.App. 284. 

•. Ala.—Rush V. Newsom Extermi¬ 
nators, 76 So.2d 112, 261 Ala. 610— 


McLeod y. Turner, 162 So. 809, 280 
Ala. 673. 

Cal.—Stoops y. Johnson, 121 P.2d 
612, 49 C.A.2d 198—^Frank Graves 
Sash, Door 4b Mill Co. v. Keener, 
16 P.2d 196, 127 C.A. 410—Crutch¬ 
er V. Pacidc-Southwest Trust & 
Savings Bank, 266 P. 828, 91 C.A. 
119. 

Colo.—Boggs V. McMickle, 206 P.2d 
642, 119 Colo. 627—Williams v. 
Williams. 136 P.2d 1016, 110 Colo 
473—George W. Clayton College v 
County Court of City and County 
of Denver, 126 P.2d 602, 109 Colo. 
476, error dismissed 135 P.2d 138, 
110 Colo. 365—Metropolitan State 
Bank v. Bisher, 260 P. 688, 82 
Colo. 421. 

Fla—Orange Belt Packing Co. v. In¬ 
ternational Agr. Corporation, 150 
So 264, 112 Fla. 99. 

Ga.—Etheridge v. Henderson, 8 S.E. 
2d 674, 188 Ga. 189. 

La.—Charlie v. Boutto, App., 168 So. 
711—Bently v. Barrett, App., 144 
So. 187, set aside on other grounds 
146 So. 849—State Agr. Credit Cor¬ 
poration V. Lotz. 127 So. 639, 13 
La.App. 269—Hill Cotton Lumber 
Co. V. Meyer, 118 So. 839, 9 La. 
App. 116—Trustees' Loan & Guar¬ 
anty Co. V. Richardson, 118 So. 837, 
9 La App. 64—Collins Piano Co. v. 
Cospelich, 7 La App. 277. 

Md.—Butler v. Reed-Avery Co., 48 
A.2d 436, 186 Md. 686. 

Mich.—Miller v. Johnson, 167 N.W. 
834. 201 Mich. 635. 

Minn—Seerup v. Swanson, 26 N.W 
2d 33, 223 Minn. 230. 

Mo—Joslin V. Chicago, M. & St P 
Ry Co., 3 SW.2d 862, 319 Mo 260 
Anderson v. Kuhs, App, 213 S 
W.2d 238—Battaglia v. State So- 
.clal Security Commission of Mis¬ 
souri, App., 179 S.W.2d 640—Bow- 
ersock v. Missouri Valley Drain¬ 
age Dist, of Holt County, 168 S.W 
2d 479, 237 Mo App. 346—Ross v. 
Davis, 139 S.W.2d 642, 234 Mo.App. 
1079—Lawyers Co-op Pub. Co v. 
Piatt, App., 128 S.W.2d 1072— 
Hughes v. Stacey, App., 7 S.W.2d 
730. 

Okl.—Jones v. McClatchey, 217 P. 
865, 92 Okl. 61. 

R.I.—Burns v. Burns, 143 A. 697, 49 
R.I. 421. 

Tex.—Dark y. Westinghouse Elec¬ 
tric Supply Co., Civ.App., 67 S.W. 
2 d 893—McGhee v. Southwest In¬ 
dustries Co., Civ.App., 298 S.W. 609 
—Prairie Oil & Gas Co. v. Curry, 
Civ.App., 261 S.W. 669. 

4 C.J. p 691 note 17. 

BUI of ssooptloBji prosMited late 
A bill of exceptions, not present¬ 
ed in proper time after date of Judg¬ 
ment, must be stricken by the appel¬ 
late court ex mero motu, as far as 
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appeal from the judgment Is con¬ 
cerned. 

Ala.—^Preston Motors Corporation v. 
Griffin, 101 So. 782, 20 Ala.App. 
828. 

Ga.—Durrell v. White, 81 S.E.2d 461, 
198 Ga. 268. 

Duhart V, Maddox, 199 S.E. 288, 
68 Ga.App. 484. 

Particular defects held to warrant 
dismissal 

(1) Bill of exceptions premature¬ 
ly filed. 

R.I—Bums y. Bums, 148 A. 697, 49 

R. I. 421. 

(2) Failure of brief to show errors 
relied on. 

Cal.—Frank Graves Sash, Door & 
Mill Co. v. Keener, 16 P.2d 195, 127 
C.A. 410. 

Mo.—Hughes v. Stacey, App., 7 S.W. 
2d 730 

(8) Failure to file transcript in 
time. 

Ala.—^McLeod v. Turner, 162 So. 309, 
230 Ala. 673. 

Cal.—Crutcher v. Pacific-Southwest 
Trust & Savings Bank, 266 P. 828, 
91 C.A. 119. 

La.—Collins Piano Co. v, Cospelich, 
7 La.App. 277. 

(4) Partial transcript. 

Ala—McLeod v. Turner, supra. 

La.—Bentley v. Barrett, App., 144 
So. 187, set aside on other grounds 
146 So. 849—Hill Cotton Lumber 
Co V. Meyer, 118 So. 839, 9 La 
App. 116—Trustees' Loan & Guar¬ 
anty Co. V. Richardson, 118 So. 837, 
9 La.App. 64. 

4 C.J. p 691 note 17 [f]. 

(5) Writ of error prematurely 
brought. 

Colo.—Metropolitan State Bank v. 
Bisher, 260 P. 688, 82 Colo. 421. 

(6) Other defects. 

Ga.—^Whitehead v. Alewine, 82 S E 
2d 703, 210 Go. 737—Chandler v. 
Foote & Davies Co., 80 S E.2d 292, 
210 Ga. 370—Jones v. Dinkins, 71 

S. E.2d 626, 209 Ga. 272. 

Mo.—Ladue Contracting Co. v. Land 
Development Co., App., 262 S.W.2d 
360. 

Writ secured without proper appll- 
cation 

A writ of error issuable, under 
statute, in the discretion of the su¬ 
preme court on application, having 
been obtained from it without appli¬ 
cation pursuant to the statute, will 
be dismissed by it of its own mo¬ 
tion. 

Mich.—Miller v. Johnson, 167 N.W. 
834, 201 Mich. 536. 

9. Ala.—State y. Gurley, 117 So. 
297, 217 Ala. 666. 

Granade v. Stanford Bros., App., 
162 So. 408. 

Cal.—Harpold y« Superior Court of 
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want of prosecution want of an actual contro¬ 
versy;^^ abandonment of appeal a decision 
which cannot affect the substantial rights of the 
parties;!* or the entry of judgment by appellee 
after the taking of an appeal from the denial of a 
motion for a new trial.!* 


§ 1369. Nature, Office, and Effect of Rem¬ 
edy by Dismissal 

A motion to ditmlis it In tho nature of a demurrer, 
and a diamleaal of an appeal la refueal to entertain It, 
eionlfying the ending of a auit. 

To dismiss an appeal is to refuse to entertain it.!® 


City and County of San Francisco, 
209 P. 219, 68 C.A. 629. 

Ga.—Kyle v. Huiet, 17 S.E.2d 746, 
193 Ga. 202. 

Idaho.—Melquist v. Board of Com'rs 
of Bonner County, 261 P. 774, 45 
Idaho 296—McCurtain v. Newton, 
232 P. 565, 40 Idaho 401. 

Ill.—Strieker v. Umbdenstock, 198 Ill. 
App. 48. 

Ind.—^Wimberg v. Kroemer, 27 N.E. 

2d 115, 108 Ind.App. 65. 

La.—Great Southern Lumber Co. v. 
James Stanton Const. Co., 151 So. 
66, 178 La. 164—Lafayette v. Parr. 
110 So. 624, 162 La. 385—Sammons 
V. New Orleans Ry. & Llgrht Co., 
79 So. 320, 143 La. 731. 

Guess & Albin v. Worman. App., 

160 So 162, on rehearing 162 So. 
662—Danna v. Yazoo & II. V. R. 
Co., App., 154 So. 365—Defllice v. 
Autin, App., 149 So. 889, annulled 

161 So 648—Dufrene v. Dufrene, 
App., 149 So 889—Nona Mills Co. 
V. W. W. Gary Lumber Co, App., 
132 So 267—Breenan v. Campbell, 
7 La App. 583—Sullivan v. Tre- 
mont & G. Ry. Co., 4 La.App. 358. 

Mass.—Turgeon v. Turgeon, 113 N.E. 

2d 821. 330 Mass. 402. 

Miss.—Perkins v. State, 91 So. 704, 
129 Miss. 438. 

Mo.—Battaglia v. State Social Secu¬ 
rity Commission of Missouri, App., 
179 S.W.2d 640. 

Or —Northwestern Nat. Ins. Co. of 
Milwaukee, Wls., v. Averlll, 42 P. 
2d 747, 149 Or. 672. 

Tex—Jones v. Campbell, Clv.App., 
188 S.W.2d 679, error refused— 
Armstrong v. Armstrong, Civ.App,, 
121 S.W.2d 1026—Fidelity & Cas¬ 
ualty Co. of New York v. Reynolds, 
Civ App., 101 S.W.2d 623—Rose 
Mfg. Co. V. Shahady, Clv.App., 268 
S.W. 207—Ridllng v. Fannin Coun¬ 
ty, Clv.App., 190 S.W. 261. 

Vt.—U. S. V. Cano, 136 A. 1, 100 Vt. 
111 . 

Wash.—Pattison v. Walker, 97 P.2d 
160, 2 Wash 2d 62, opinion adhered 
to 100 P.2d 20, 2 Wash.2d 62. 

4 C.J. P 691 note 18. 

Dsftots held to wavraat dismissal 
oa motioa of court 

(1) Absence of order of appeal. 

La.—Great Southern Lumber Co. v. 
James Stanton Const. Co.. 151 So. 
66, 178 La. 164—Sammons v. New 
Orleans Ry. A Light Co., 79 So. 320, 
143 La. 731. 

Guess & Albin v. Worman, App., 
160 So. 162, on rehearing 162 Bo. 
662—Danna v. Yazoo A M. V. R. 
Co., App., 154 8a 866—^Defllice v. 


Autin, App., 149 So. 889, annulled 

161 So. 648—Dufrene v. Dufrene, 
App, 149 So. 889—Nona Mills Co 
V. W. W. Gary Lumber Co., App., 
182 So. 267, 16 La.App. 660—Sulli¬ 
van V. Tremont A Q. Ry. Co., 4 La. 
App. 358. 

4 C.J. p 591 note 18 [d]. 

(2) Absence of timely motion for 
appeal. 

La —Guess & Albin v. Worman, App., 
160 So. 162, on rehearing 162 So. 
662. 

Vt.—U. S. V. Cano, 136 A. 1. 100 Vt. 

111 . 

(3) Appeal bond absent or not 
timely died. 

Idaho.—Farmers Equipment Co. v 
Cllnger, 222 P.2d 1077, 70 Idaho 
601. 

Ill.—Strieker v. Umbdenstock, 198 Ill 
App. 48. 

La—Lafayette v. Farr, 110 So. 624, 

162 La. 386. 

LaRue v. Adam, App, 65 So.2d 
685—Breenan v. Campbell, 7 La. 
App 683. 

Miss.—Perkins v. State, 91 So. 704, 
129 Miss. 438. 

Tex.—Rose Mfg. Co. v. Shahady, Civ. 

App , 268 S.W. 207. 

4 C.J. p 691 note 18 [h]. 

(4) Notice of appeal not properly 
signed. 

Or.—Northwestern Nat. Ins. Co. of 
Milwaukee, Wls. v. Averlll, 42 P. 
2 d 747, 149 Or. 672. 

(6) One writ of error to review 
two dnal Judgments. 

Fla.—Orange Belt Packing Co. v. In¬ 
ternational Agr. Corporation, 160 
So. 264, 112 Fla. 99. 

(6) Service of notice of appeal 
not shown. 

Ala.—State v. Gurley, 117 So. 297, 
217 Ala. 666. 

Granade v. Stanford Bros., 162 
So. 408, 26 Ala.App. 468. 

Cal.—Harpold v. Superior Court in 
and for City and County of San 
Francisco, 209 P. 219, 68 C.A. 629. 
4 C.J. p 691 note 18 [e]. 

10. Mich.—Friedberg v. Goodman, 
202 N.W. 976, 230 Mich. 91. 

Tex.—^Miller v. Banks, Clv.App., 276 
S.W. 768. 

4 C.J. p 691 note 19. 

Failure to die briefs 
Okl.—Jones v. McClatchey, 217 P. 
866 , 92 Okl. 61. 

Tex.—Dark v. Westinghouse Electric 
Supply Co., Civ.App., 67 S.W.2d 
893—McGhee v. Southwest Indus¬ 
tries Co., C1V.APP., 298 S.W. 609— 
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Prairie Oil A Gas Co. v. Curry, 
Civ.App., 261 S.W. 669—Miller v. 
Banks, Clv.App., 276 S.W. 768. 
Wash—Tollcfson v. United Ass’n of 
Journeymen, Plumbers and Steam- 
fttters of U S. and Canada, Ever¬ 
ett Local Union No. 266, 167 P.2d 
697, 22 Wa8h.2d 668. 

4 C.J. p 691 notes 17 [k], 19 [b], 

11. Ala.—Moore v. Cooke, 84 So. 2d 
748, 264 Ala. 97—Francis v. Scott, 
72 So.2d 93, 260 Ala. 690. 

Fla—Dehoff v. Imeson, 16 So.2d 268, 
163 Fla. 663—Andre v. F. A. P. 
Jones Inv. Corporation, 94 So. 168, 
84 Fla. 488. 

Ga—Horton v. Walker, 49 S.E.2d 900, 
204 Ga. 319—Mooney v. Mooney, 
37 S.E.2d 195, 200 Ga. 395. 

Miss.—Thomas v. Ferrell, 184 So. 
426, 184 Mias. 87. 

Neb.—Dodge Agr. Credit Ass'n v. 

Tighe. 237 N.W. 404, 121 Neb. 468. 
Tex.—Peoples v. Scott, Civ.App., 184 
S.W.2d 161, motion overruled 189 
S.W.2d 622—State v. Jackson, Civ. 
App., 101 S.W.2d 346. 

Wash.—Evans v. Swisher, 122 P.2d 
503, 12 Wash.2d 536. 

4 C.J. p 691 note 20. 

Necessity of actual controversy to 
give Jurisdiction see supra 8 1364. 
Agrssmsut for ssttlsmsut aud dis¬ 
missal 

Where the parties to a cause had 
agreed among themselves on a set¬ 
tlement, and a dismissal in the ap¬ 
pellate court, and the court was ad¬ 
vised of such settlement and agree¬ 
ment to dismiss, the court will dis¬ 
miss of its own motion, the case hav¬ 
ing become moot. 

Fla.—^Andre v. F. A. P. Jones Inv. 
Corporation, 94 So. 168, 84 Fla. 
488. 

12. Ala.—Moors ▼, Cooke, 84 So.2d 
748, 264 Ala. 97. 

La.—McAdams v. Fields, App,, 192 
So. 719—Young v Carnahan 
Creamery, App., 157 So 616. 
Abandonment of appeal generally see 
infra 68 1387-1390. 

13. Neb.—State v. Dodge County* 
126 N.W. 1004, 87 Neb. 227. 

14. Minn.—Tergeon v. Johnson, 206 
N.W. 888, 889, 165 Minn. 482. 

Btasou for dscisiou 

"Plaintiff may wish to appeal from 
the Judgment and obtain a decision 
on the merits.'* 

Minn.—Tergeon v. Johnson, supra. 

15. La.—Succession of Damico, 109 
So. 402, 161 La 725. 
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Dismissal, on appeal, signifies the ending of a suit, 
and is in fact a nonsuit.^® A motion to dismiss an 
appeal is in the nature of a demurrer,!'^ or a mo¬ 
tion to strike that part of the alleged record which 
is not properly authenticated and to affirm the judg¬ 
ment of the trial court and its office is to take 
advantage of objections apparent on the record.^® 

It is, in effect, a request that the appellate court 
refuse to examine the merits of the cause,^*-® that 
is, to dismiss it on some technical ground.It 
has been said that the whole question on a motion 
to dismiss is whether the errors complained of are 
so presented as to be clearly understood by the ap¬ 
pellate court in determining the rights of the par- 
ties.i^ 

§ 1370. Who May Make 

A motion to dismiss may be made by an appellee or 
by persons in other capacities, provided they are parties 
to the appeal or decree. 

A motion to dismiss an appeal may be made by 
an appellce^o or his successor in interest,by an 
attorney representing appellee22 or, under some cir¬ 


cumstances, by an attorney representing the surety 
on the appeal bond,23 by the state, where it is af¬ 
fected in its sovereign capacity,^^ by a warrantor 
in whose favor appellant gives an appeal bond,2® 
by adverse parties who have not been served with 
notice of appeal,2® or by an amicus curiae, as dis¬ 
cussed in Amicus Curiae § 5; and one who has a 
statutory right as a citizen to prosecute actions un¬ 
der a prohibition law may move to dismiss an ap¬ 
peal thereunder.27 

On the other hand, one not a party to an appeal,28 
one who has improperly been made a party,2® a 
stranger to the decree,^® an appellant alleging his 
own error,31 an incompetent,32 or an executor or 
administrator appointed in another state,33 cannot 
ask that the appeal be dismissed. Likewise, one 
who has sued in a representative capacity may not 
move to dismiss an appeal taken by the parties whom 
he reprcsents.34 

A motion by one of several appellees to dismiss 
the appeal has been allowed in some circumstanc- 
es35 and in others such a motion to dismiss has 


16. Okl.—In re Initiative Petition 
No. 112, State Question No. 167, 7 
P.2d 868, 164 Okl. 267. 

17. Cal.—Henry H. Cross Co. v. 
Prentice, 30 P.2d 1017, 187 CA. 
497. 

4 C.J. p 592 note 22. 

Earlier oases explained as adapt¬ 
ing theory of demurrer. 

W.Va.—Amherst Coal Co. v. Prock- 
ter Coal Co., 92 S.E. 253, 80 W.Va. 
171. 

Other orders dlstlagtiished 

An order granting a motion to 
dismiss an appeal which is in the 
nature of a demurrer which signifies 
a refusal of the court to examine 
the merits is distinguished from an 
order denying a motion for an ap¬ 
peal under the statute where the 
amount in controversy is as much 
as two hundred dollars and less than 
five hundred dollars and the statute 
governing appeals in misdemeanor 
cases which follow a consideration 
of the merits and in fact affirms or 
reverses the judgment. 

Ky.—Armes v. Louisville Trust Co., 
206 S.W.2d 487, 306 Ky. 166. 

17.6 Va.—Town of Falls Church v. 
Myers, 46 S.B.2d 31, 187 Va. 110. 

18. Conn.—Bethel & Redding Lime 
Co. V. New York, N. H. & H. R. Co., 
78 A 728, 82 Conn. 136. 

4 C.J. P 692 note 23. 

Pisa in abatement or in bar as prop¬ 
er remedy see supra S 1867. 

To attack collaterally th^ record 
of the court below, motion to dis¬ 
miss is not the proper remedy, the 


proper process for that purpose be¬ 
ing a writ of certiorari. 

R.I —Ashaway Nat Dank v. Utter, 
67 A. 364. 

18.5 Ala.—State v. Bear Bros., Inc, 
61 So.2d 263, 266 Ala. 291. 

18.10 Ala —State v. Bear Bros., Inc , 
supra. 

19. Ga.—^Andrews v. John Church 
Co., 68 SE 130, 1 Ga.App. 660. 

90. Ill.—In re Turner’s Estate, 275 
Ill App 366 

4 C.J. p 692 note 27—28 C.J. p 1271 
notes 16, 17 
Special appearance 
A motion to dismiss is properly 
presented where appellee enters a 
special appearance therefor. 

Ind.—P''aral)ee v. Warren, 108 N.E. 
868, 59 Ind App 81. 

81. Cal.—Suman v. Archibald, 47 P. 
866, 116 C. 41. 

98. N Y.—Squire v. McDonald, 84 N. 

E. 398, 138 N.Y. 664. 

4 C.J. p 692 note 28. 

83. Ga.—Planters’, etc.. Bank v. 
Hudgins, 10 S.E. 501, 84 Ga. 108. 

84. Ala.—State v, Butler, 142 So. 
631, 226 Ala. 191. 

85. La.—McDonogh v. De Gruys, 10 
La.Ann. 75. 

86. Cal.—Bullock v. Taylor, 44 P. 
467, 112 C. 147. 

Okl.—Muskogee Gas, etc., Co. v. Has¬ 
kell. 132 P. 1098. 38 Okl. 368. 

87. S.D.—State v. Sioux Falls Brew¬ 
ing Co., 60 N.W. 629, 2 S.D. 363. 

88 . La. — Madonia v. Meyer, 96 So. 
261, 168 La. 1. 


Succession of Cummings, 128 So 
201, 13 La.App. 566. 

Where defendant's trustee in hank- 

raptoy was not a party in the district 
court, and has not been made a par¬ 
ty on appeal by any order of the 
supreme court, or authorized to de¬ 
fend for the bankrupt by any order 
of the bankruptcy court, he is with¬ 
out any legal authority or standing 
to file a motion to dl.smiss. 

La—Madonia v. Meyer, 96 So. 261, 
153 La. 1 

89. La —Boutte v. Boutte, 30 La. 
Ann. 177. 

30. US—Denver, etc, R. Co. v. Ail¬ 
ing, DC, 99 U.S. 463, 26 L.Ed. 438. 

4 C.J. p 592 note 35. 

31. U.S.—Strand v. Griffith, Wash., 
136 F. 739, 68 C.C.A. 377. 

Ga—Neal v. Reynolds, 18 S.E. 630, 
91 Ga 609. 

Tenn.—Marr v. Bell, 1 Overt. 368 
Tex.—Scranton v Bell, 36 Tex. 413. 

4 C.J. p 692 note 32. 

Voluntary dismissal or withdrawal 
by appellant see supra S 1360. 

38. Okl —Cotton V. Woods, 166 P. 

163, 66 Okl. 123. 

32 C.J. p 793 notes 32, 33. 

33. N.Y.—^Warren v. Eddy, 82 Barb. 
664, IS Abb.Pr. 28. 

34. La.—State v. Dubuclet, 22 La. 
Ann. 366. 

35. Colo.—Equitable Mines Corp. v. 
Maxwell, 127 P. 243, 23 Colo.App. 
66 . 

4 C.J. p 592 note 87. 

Kotloa allowed 

(1) Defendants in a proceeding to 
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been denied.^* Where two or more appellees jointly 
move for a dismissal, the motion will be overruled 
unless it is well taken by each and all who join 

therein.57 

§ 1371. Who May Oppose 

Ordinarily, a motion to dismiss may be opposed only 
by one having a proper interest in the suit or proceedings. 

To entitle one to oppose a motion for the dis¬ 
missal of an appeal he must have something more 
than a general interest, a purely incidental interest 
being insufficient.^* While it has been held that 
one who might have been made a party defendant 
in the court below may be heard in the appellate 
court to oppose a motion to dismiss,** under other 
authority strangers to the record may not appear for 
the first time in the appellate court and resist such 
motion,^* and third persons whose interests are sepa¬ 
rable from those of the parties to the appeal may not 
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resist the motion when appellant sees fit to dismiss 
his appeal or appellee acquires the right to compel 
its dismissal.^! It has been held that an attorney 
for movant, although entitled to part of the re¬ 
covery, has no such interest as entitles him to oppose 
the motion,^ 2 the contrary has also been held.^* 

An appellee who has filed neither cross assign¬ 
ments of error nor briefs cannot object to the with¬ 
drawal or voluntary dismissal of the appeal.Nei¬ 
ther can an attorney who has ceased to represent 
appellant prevent the dismissal of the appeal on 
appellant’s motion;^* nor can an attorney for ap¬ 
pellant resist the dismissal of an appeal on affidavit 
of and for appellant, pressed before the court by 
respondent’s attorney, where appellant’s attorney 
has no special contract or lien on the property in¬ 
volved;^® nor can parties having a like interest with 
appellant successfully resist the withdrawal of an 
appeal under an arrangement between appellant and 


determine heirship and right of suc¬ 
cession. making claims antagonistic 
to each other, one of them appealing 
from judgment for plaintiff has an 
Interest allowing him to move for 
dismissal of the separate appeals of 
other defendants 

Cal —In re Friedman’s Estate, 160 
P. 237, 173 G. 411. 

(2) Where plaintiff's appeal did 
not complain of judgment for certain 
defendant, and no cross appeals were 
taken, motion by such defendant to 
be dismissed as party to the appeal 
would be allowed. 

Ill —Country Mut Gas, Co. v. Van 
Duzen, 113 N E 2d 852, 351 Ill.App. 
112 . 

36. Motion filed on behalf of wrong 
defendant 

Motion to dismiss plaintiff’s ap¬ 
peal could not be considered, where 
a casual reading of the title and 
body of the motion Indicated fact 
that motion was not filed on behalf 
of the proper party defendant, who 
was appellee before court of appeal 
on appeal. 

La—Thomas v. G. H. A. Thomas Co., 
App., 46 So.2d 518. 

Additional defendants brought into 
the case on the motion of the orig¬ 
inal defendant cannot have plaintlfT's 
appeal dismissed as to them on the 
ground that plaintiff did not seek re¬ 
lief against them. 

Wash.—City of Tacoma v. Peterson, 
5 P.2d 1022, 166 Wash. 461. 

Judgment against one defendant 

(1) Where an exception of prema¬ 
turity is sustained as to one of two 
defendants, and judgment is render¬ 
ed on the merits against the other 
who appeals, the defendant first men¬ 
tioned, not being a party to the judg¬ 


ment, has no Interest in dismissing 
the appeal 

La—Ijawton v Pacific Coast Casual¬ 
ty Co , 81 So. 219, 144 La. 664. 

(2) In an action against the maker 
and accommodation indorser of notes, 
wherein there was a general verdict 
for plaintiff, and judgment was en¬ 
tered only as to the maker, and 
where both defendants moved for a 
new trial, and brought case to the 
court of appeals, the motion to dis¬ 
miss the bill of exceptions as to the 
Indorser will be denied. 

Ga—Lewis v. Dickenson, 103 S.E. 
196, 25 Ga.App. 364. 

Joint Judgment 

One of several appellees in a joint 
judgment in favor of all appellees 
cannot move separately for the dis¬ 
missal of the appeal. 

Ind—State v. Cunningham, 101 Ind. 
461. 

37. Ind.—State v. Cunningham, su¬ 
pra. 

38. Ill.—Adkinson v. Gahan, 28 N.E 
380, 114 Ill 21. 

4 C.J. p 693 note 38. 

39. ND—Anheier v. Signor, 79 N. 
W. 983, 8 N.D. 499. 

40. Ind.—Pipe Creek School Tp. 
Miami County v. Wagler, 139 N E. 
296, 81 Ind App 419, transfer de¬ 
nied 143 N.E. 614, 194 Ind 496. 

Ky—Smith v. Jones, 11 S.W.2d 937, 
226 Ky. 786. 

Attorneys and sureties on note 

Where the purchaser of attached 
property pending appeal from a re¬ 
fusal to set aside a sale under at¬ 
tachment entered into a compromise 
for the dismissal of the appeal, nei¬ 
ther his attorneys nor the sureties 
on a note executed as consideration 
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for the property were entitled to re¬ 
sist the dismissal of the appeal, in 
that they were in no manner parties 
in the lower court, so as to entitle 
them to any voice in the appeal, nor 
would any disposition thereof pre¬ 
vent them from asserting their 
rights in an appropriate action in 
the proper court of original Jurisdic¬ 
tion. 

Ky —Smith v. Jones, supra. 
Taxpayers 

Where, after appeal from a Judg¬ 
ment of Injunction against a school 
township, other parties succeeded 
defendants as members of the ad¬ 
visory board, and on application 
were substituted as parties appellant 
and moved to dismiss the appeal, 
objections by taxpayers, who were 
not parties to the original action, to 
the dismissal, although suggesting 
matters of public interest and un¬ 
challenged bv counter affidavits, can¬ 
not be considered. 

Ind —Pipe Creek School Tp., Miami 
County v. Wagler. 139 NE 296. 81 
Ind App. 419, transfer denied 143 
NE 614, 194 Ind. 496. 

41. Va.—Mingo County Bank v. 
Rawl Coal, etc., Co, 66 S.E. 1070, 
67 W.Va. 9. 

42. Tex.—Marschall v. Smith, Civ. 
App., 132 SW 812. 

43. Ga.—Richmond County v, Rich¬ 
mond County Reformatory Inst., 
81 SE. 232, 141 Ga. 467. 

44. Tex.—International Bldg., etc.. 
Assoc V. Snodgrass, Civ.App., 26 
S.W. 309. 

45. N.Y —Holy Trinity Church v. 
St. Stephen’s Church, 27 N.E. 1017. 
128 N.Y. 604. 

46. Cal.—In re Degnan, < 64 P. 486. 
132 C. 260. 
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appellee.*^ Appellants whose interventions have 
been rejected, however, have a legal right to 
prosecute their appeal which cannot be defeated by 
any concert of action between the original parties 
to the suit.^® 

§ 1372. Notice 

a. Necessity 

b. Requisites and sufficiency 

a. Necessity 

Subject to tome exceptione, notice of motion to dis¬ 
miss must usually be given the adverse party. 

Under some circumstances, notice of a motion to 
dismiss an appeal need not be given to the ad¬ 
verse party,as where the jurisdiction of the ap¬ 
pellate court is involved,®® and, in the absence of a 
statute to the contrary, an appellate court has 
power to dismiss an appeal for want of prosecution 
without notice.®! 


6 aj.s. 

Under many statutes and rules of court, however, 
notice of a motion to dismiss the appeal must be 
given to appellant,®® and where a statute or rule 
requires notice when the motion to dismiss is made 
on certain grounds, the necessity of notice is limit¬ 
ed to such groimds.®® 

b. BequlsiteB and Sufficiency 

(1) In general 

(2) Service 

(1) In General 

Notice of motion to dismiss should specify the grounds, 
designate a time and place for the hearing, and be timely 
given. 

A notice of motion is sufficient where it distinctly 
states when, where, and in what court respondent 
will move to dismiss.®^ The notice must, however, 
specify the grounds on which the motion is made®® 
and designate a time for the hearing;®® it should 
be given for the length of time required,®^ and if 


Conn.—Appeal of Liake, 32 Conn. 
331. 

48. La.—Perkins v. Perkins, 20 La. 
Ann. 257. 

40. N.C.-—Kerr v. Drake, 108 S.E. 

893, 182 N.C. 764. 

4 C.J. P 593 note 48. 

Sa Ga.—MacNeill v. Maddox, 22 
S.B.2d 653, 194 Ga. 802—Brumfleld 
V. Jackson. 19 S E 2d 279, 193 Ga. 
648. 

Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 82 Ga.App. 373— 
Smith V. McKnlffht Bros., 118 S.E. 
48, 28 GaApp. 732. 

4 C.J. p 593 note 61. 

Where a necessary party directly 
Interested in sustaining the Judg¬ 
ment is not named in the bill of ex¬ 
ceptions, and has not been served or 
acknowledged service, the supreme 
court is without Jurisdiction, within 
Sup.Ct.Rules, rule 81 (Civ.Code 
[1910] 9 6176), requiring notice of 
motion to dismiss, but providing 
that. If the court has no Jurisdiction, 
It will dismiss the writ whenever 
and however this may appear. 

Ga.—Teasley v. Cordell. 112 S.E. 287, 
163 Ga. 397. 

Dismissal by court sua sponte for 
want of Jurisdiction see supra 9 
1368. 

Want of Jurisdiction as ground for 
dismissal on motion see supra 9 
1365. 

61. Arlz.—Irvin v. Dwight B. Heard 
Inv. Co., 281 P. 218, 86 Ariz. 628. 

08. Ky.—McCormack v. Clouse, 98 
8.W.2d 892, 266 Ky. 450. 

K.T.—^Fuechsel v. Bellesheim, 21 K. 

a. 97, 111 N.Y. 682. 

Ohio.—State v. Nickles, 112 N.B.2d 
681, 169 Ohio St. 868. 

4 C.J. P 698 note 49. 


Dlsorstlon of court la vacating dis¬ 
missal 

Where plaintiff allegedly received 
no notice of Intention to dismiss his 
appeal from the district to the cir¬ 
cuit court for want of prosecution, 
and the motion to vacate the dis¬ 
missal was filed within a year after 
plaintiff was informed of the order 
of dismissal, the question of grant¬ 
ing the motion was within the dis¬ 
cretion of the court, and an order 
vacating the dismissal was not abuse 
of discretion. 

Or.—Gamble v. L B. Menefee Lum¬ 
ber Co., 39 P2d 667, 149 Or. 79. 
Votloe and opportuaity to saswer 
Where notice of appeal was ap¬ 
parently filed within time prescribed 
by law and no notice or opportunity 
was given appellants to answer a 
notice of motion to dismiss proceed¬ 
ings to perfect the appeal, an ex 
parte order terminating such pro¬ 
ceedings was an abuse of discretion. 
Cal —Golden Arrow Mines v. Hick¬ 
man, 88 P.2d 160, 31 C.A.2d 419. 
Btatutes applicable 

Fact that appellee’s affidavit In 
support of motion to dismiss appeal, 
which was dated October 27, stated 
that notice was given of the filing of 
the motion by mailing a copy to the 
attorneys of record for appellants, 
while the motion itself was filed on 
October 28, did not Justify a refusal 
to consider the motion, since the 
strictness of the statute as to notice 
of filing of exceptions does not pre¬ 
vail with respect to motions to dis¬ 
miss an appeal. 

Mass.—Cherry v. Auger, 16 N.E.2d 
208, 800 Mass. 367. 

B3. N.T.—^Vreedenburgh v. Calf, 7 
Paige 419. 

4 C.J. p 698 note 60. 
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64. SD.—Garvin v. Pettee, 83 N.W. 
261. IS SD. 239 

4 C J. p 694 note 62. 

Designation of appellant 

A notice served on counsel for 
appellant that counsel for appellee 
had filed a motion for dismissal of 
appeal was sufficient even though 
the designation “Mrs ” was omitted 
from the name of appellant in the 
title, where counsel for appellant 
could not have been misled, particu¬ 
larly since the designation "Mrs.” is 
not part of the appellant's name, but 
is descriptive only. 

Ala—Cross v. Willis, 182 So. 480, 28 
Ala.App 271. 

65. Cal.—Bell v. Southern Pac. R. 
Co., 69 P. 692, 137 C 77—Dyer v. 
Bradley, 26 P. 611, 88 C. 690 

N.Y.—Wilson V. Wetmore, 1 Hill 216. 
Albany Brass, etc., Co v. Alton, 
84 N.Y.S. 180. 

S.C.—Messervy v. Messervy, 60 S.E. 
692, 79 S.C 68. 

Wash—In re Lamona, 69 P. 1093, 
29 Wash. 394. 

4 C.J. p 694 note 63. 

66 . U.S.—Glenny v. Langdon, Ohio, 
94 U.S 604, 24 L.Ed. 237. 

Voajudioial day 

Motion to dismiss an appeal no¬ 
ticed to be made on a certain day, 
'*or as soon thereafter as counsel 
may be heard,” will not be stricken 
because the court was not in ses¬ 
sion, or scheduled to be, on the des¬ 
ignated day. 

Cal.—^Aspegren 4b Co. v. Sherwood 
Swan & Co.» 246 P. 1040. 188 C. 
666 . 

67. S.C.—Whitman v. Seaboard Air 
Line Ry., 92 8M 861, 107 S.a 200, 

I LuB.A.l917F 717. 
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given for a shorter period will not be considered.®® 
In those cases in which the court may act of its own 
motion, as set forth above in § 1368, the sufficiency 
of the notice is immaterial.®® 

(2) Service 

Where notice of motion to dismiss Is necessary, It 
must be duly served on the opposing party or his attorney. 

Where notice is required, it must appear that 
there has been due service of notice on the op¬ 
posite parties or their attorneys,®® otherwise the 
motion to dismiss will not be considered.®^ Where 
one respondent serves a notice, it is immaterial 
whether appellant receives notice from the other.®® 
The notice may be served on one of a firm of at¬ 
torneys representing appellant.®® A party opposing 
a motion has a right to rely on the copies served as 
true copies.®^ 

Where a motion to quash service of notice admits 
that it was actually served, the sufficiency of the 
service need not be inquired into.®® 

§ 1373. - Waiver of Want of or Defects 

in Notice 

The want of, or a defect in, a notice of motion to dis¬ 
miss may be waived. 
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The want of, or a defect in, a notice of motion 
to dismiss may be waived,®® as by a general appear¬ 
ance at the hearing of the motion and objecting on 
other grounds than that of proper notice alone,®'^ 
or by filing a brief before the hearing of the mo¬ 
tion to dismiss.®® 

§ 1374. Time for Making 

a. In general 

b. For defects going to jurisdiction 

c. For defects in proceedings for review 

d. For defects relating to record 

e. Reaching cause on calendar 

a. In General 

A motion to dismiss does not lie until the appellate 
Jurisdiction has attached, and It should not be made pre¬ 
maturely, or after submission of the appeal on the merits. 
There must be compliance with statutes or court rules as 
to time. 

A motion to dismiss an appeal or writ of error 
will not lie until after the jurisdiction of the ap¬ 
pellate court has attached, by the performance of the 
conditions made requisite by statute or rule of court 
to the perfection of the appeal or writ of error.®® 
If the motion is prematurely made it will be denied*^® 


Wash —City Sash & Door Co. v. 

Bunn, 156 P. 854, 90 Wash. 669. 

4 C J. p 594 note 55 

68. Mo.—King v City of Holla, 130 

SW2d 697, 234 Mo App. 16. 

Wash—City Sash & Door Co. v, 
Bunn, 166 P. 854, 90 Wash. 669. 

69. Cal —Theisen v Matthai, 131 P. 
747, 166 C. 249 

Mont.—Hopkins v. Kitts, 94 P. 201, 
37 Mont 26 
4 C.J. p 694 note 56. 

60. Ind—ChicMgo, L.. S. & S B Ry 
Co V. Sanders, 114 N.E 986, 63 
Ind App 586 

Mo—Carroll v Missouri Pac. Ry. 

Co. App, 229 S W. 234 
Or—Wallace v. Campbell, 280 P. 
659, 135 Or. 1. 

Pa.—Drabant v. Cure, 118 A. 30, 274 
Pa 180 

4 CJ. p 694 note 67. 

Ssrvios on suitable person; time 
Return of service of a motion to 
dismiss an appeal, not alleging serv¬ 
ice on a person of a suitable age 
and discretion, or time, is insuffi¬ 
cient. 

Or.—Wallace v. Campbell, 280 P. 669, 
136 Or. 1 

4 C.J. p 594 note 66 [e]. 

Affidavit of mailing notice held not 
false 

dal.—McKeon v. Sambrano, 265 P. 
178, 200 C. 789. 


XTotioe of rendition of Judgment 

Where the record of the hearing 
of a motion to dismiss an appeal 
contained no evidence of the service 
of notice of rendition of Judgment 
on appellee, but affidavits and oral 
testimony by moving party clearly 
established such service without 
contradiction, the court properly de¬ 
termined that the service was actual¬ 
ly made. 

Cal —Brown v Superior Court of 
Imperial County, 228 P. 426, 65 
C.A 147. 

Buies held substantially complied 
with 

Ill.—Cook V. East Shore Newspa¬ 
pers, 23 N.E.2d 683, 801 Ill.App. 
362. 

Ind.—Chicago, L. S. & B, Ry. Co. v. 
Sanders. 114 N.E. 986, 93 Ind.App. 
686 . 

61. Mo.—Carroll v. Missouri Pac. 

Ry. Co.. App., 229 S.W. 234. 

Pa—Drabant v. Cure, 118 A. 30, 274 
Po. 180. 

68. Idaho.—^Hudson v. Kootenai 
Power Co., 279 P. 619, 48 Idaho 
95. 

63. S.C.—^Ashe v. Glenn, 12 S.E. 
423, 83 S.C. 606. 

64. Mich.—Chesebro v. Chesebro, 21 
Mich. 606. 

65. Fla.—Williams v. La Penotiere, 
6 Bo. 167, 26 Fla. 478. 
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68. Cal.—Brown v. Superior Court 
of Imperial County, 223 P. 426, 66 
C. 147. 

Mo.—Anderson v. Kuhs, App., 213 
S.W.2d 238. 

Nev—Austin v. Dllday, 86 P.2d 869, 
66 Nev. 361. 

Ohio—Durfee v. Bdson, App., 71 N. 
E.2d 636. 

4 C.J. p 694 note 60. 

Time of service 

Where no objection to the time of 
serving notice of a motion to dis¬ 
miss an appeal or writ of error, as 
required by court rule, is made, nor 
leave taken to file briefs in opposi¬ 
tion. the notice will be deemed to 
have been accepted as sufficient. 

Mo.—Nickle V. Kansas City Rys 
Co., App, 209 S.W. 648. 

67. Cal —Brown v. Superior Court 
of Imperial County, 223 P. 426, 65 
CA. 147. 

4 CJ. p 694 note 61. 

68. Ind.—Indianapolis v. L. C. 
Thompson Mfg. Co., 81 N.E. 1166, 
82 NE. 640, 40 Ind App. 636— 
Bruce v. Myers, 72 N.E. 710, 34 
Ind.App. 664. 

69. Cal.—Skernswell v. Schonfeld, 
127 P.2d 629. 20 C.2d 508. 

Mass —Humphrey v. Employers' Lia¬ 
bility Asaur. Corp., 116 N.E. 263, 
226 Mass. 143. 

4 C.J. p 594 note 62. 

70. Cal.—Golden Arrow Mines v. 
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without prejudice to its renewal at the proper time,^^ 
or the court will disregard the motion to dismiss 
and refuse to hear the party who claims to have 
appealed on the ground that there is nothing before 
the court to hear or to dismiss.'^^ no objection, 

however, to the hearing of the motion that the rec¬ 
ord has not been transmitted to the clerk of the ap¬ 
pellate court, and it has been held that appellee 
may move to dismiss the appeal before the return 
day, where the appeal has been improperly or in¬ 
sufficiently taken or perfected, on the ground that 
he has no other speedy or adequate remedy.*^^ 


As further appears infra subdivisions c and d of 
this section with reference to particular defects, a 
motion to dismiss, made after submission of the ap¬ 
peal on the merits, is generally treated as too late.^® 

Compliance with statute or court rule. As fur¬ 
ther appears in succeeding subdivisions of this sec¬ 
tion, with reference to particular defects, a statute 
or rule of court which prescribes a time at, with¬ 
in, or before which a motion to dismiss must be 
made, must be complied with, else the motion will 
be overruled or the objection on which it is based 
will be held waived.*^® This holding has been put on 


Hickman, 74 P.2d 1043, 10 C.2d 467 | 
—In re Day’s Bstate, 268 P. 1066, 
204 C. 466. 

Hofer V. Grundy, 142 P. 102, 24 | 
C.A. 686. 

Idaho.—^Welch v. Spokane Interna¬ 
tional Ry. Co.. 186 P. 916, 82 Ida¬ 
ho 668. 

Ohio.—Rogers v. Rogers, App., 89 
N‘.E.2d 167, opinion supplemented 
91 N.E 2d 267. 

4 C.J. p 695 note 63. 

^'Wliere a case and szeeptlons is a 

prersqaisits to the bringing on of an 
appeal for argument, it is obvious 
that no motion to dismiss can bo 
made while the period for making a 
proposed case has not expired.*’ 

N.Y—Queen v. Lewis, 233 N.T.S. 
606, 607, 226 App.Div. 477. 

Motion before ease docketed 

(1) A statute, providing that ap¬ 
pellee may flle an authenticated copy 
of the record in the clerk’s ofllce of 
the court of appeals with the same 
effect as If filed by appellant, does 
not authorize appellee as a matter 
of right to demand a dismissal of 
the appeal on the ground that the 
court of appeals has no Jurisdiction, 
or for any other reason, before the 
case has been regularly put on the 
docket. 

Ky.—^Wathen v. Wathen, 216 S.W. 
93, 186 Ky. 61. 

(2) A statute, permitting one who 
has been granted an appeal by the 
lower court to file the transcript in 
office of clerk of the court of ap¬ 
peals within twenty days before the 
first day of the second term of such 
court, does not deny to appellant the 
right to file a transcript in the 
clerk’s office at any time after the 
appeal has been granted him by the 
lower court, but if appellant does 
file his transcript before he is re¬ 
quired to do so, such filing does not 
give appellee the right Immediately 
thereafter, or at any time until the 
case has been put on the docket, to 
have the appeal dismissed for want 
of Jurisdiction, or any other cause. 
Ky.—Wathen v. Wathen, supra. 

(3) A motion to dismiss an appeal 
before the appeal has been docketed 


by filing the necessary return must 
be dismissed for lack of Jurisdiction 
S.C.—Munn v. Price, 169 S.E. 369, 
160 S.C. 186. 

71. Wash.—Seattle First Nat. Bank 
V. Gordon Hardware Co., 70 P. 261, 
80 Wash. 127. 

72. Cal.—Bellegarde v. San Fran¬ 
cisco Bridge Co., 22 P. 57, 80 C. 
61. 

4 C.J. p 696 note 66. 

73. S D.—Sands v. Crulckshank, 80 
N.W. 173, 12 S.D. 1. 

74. Colo —Hamill v. Clear Creek 
County Bank. 43 P. 903, 7 Colo. 
App 472. 

4 C.J. p 695 note 67. 

75. Ala—Journequln v. Land, 177 
So. 132, 236 Ala. 29. 

Ehrmann Mfg. Co. v. Carroll & 
Sons, 114 So. 276, 22 Ala App 217. 
Ill.—Swam V. Hoberg, 38 N.E.2d 966, 
312 lll.App 610, reversed on other 
grounds 44 N E 2d 38, 380 Ill. 442— 
Ucaly v. Ross, 3 N E 2d 893, 286 
lll.App. 620 

La,—Monsour v. City of Shreveport, 

I 194 So. 669, 194 La. 625. 

Nev —Mortimer v. Pacific States 
Savings & Loan Co., 3 41 P.2d 662, 
62 Nev. 142 

Tex,—Local Union No. 667, Civ.App , 
229 SW.2d 112—Boyd v. Adcock, 
Civ.App, 21 S.W.2d 743 
Appeal covering separate Jndgments 
Where, by failure to move to dis¬ 
miss an appeal covering two sepa¬ 
rate Judgments, appellees deprived 
appellants of tho power to choose as 
between tho Judgments, dismissal 
after submission will not be grant¬ 
ed. 

Ala,—R. L Parsons Lumber & Mfg. 
Co. V. Farrior, 141 So. 696, 226 
Ala. 61. 

Moot question 

(1) A motion to dismiss an appeal 
on the ground that the question of 
law involved is moot is too lato if 
made after the case was submitted. 
Miss—Emmons v Frazier, 72 So.2d 

444, 221 Miss. 241. 

Tex.—Boyd v. Adcock, Civ.App., 21 
S.W.2d 743. 

(2) The court would dispose of 
appeal on merits and not by dismis¬ 
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sal, notwithstanding the case had 
become moot and the appellees had 
moved to dismiss the appeal, where 
appellants questioned whether the 
case had become moot and insisted 
on a decision on the merits and the 
court had reached its decision before 
the filing of appellees’ motion. 

Tex—Martinez v. Kilday, Civ.App., 
117 S.W.2d 161. 

76. Ala—Ex parte McDanal, 27 So 
2d 604, 32 Ala App 446, certiorari 
denied 27 So.2d 507, 248 Ala 273. 
Ga.—Western & A. R. H v. Gray, 

3 67 SE. 482, 172 Ga 286, appeal 
dismissed 61 S.Ct 664, 283 U.S. 
811, 75 L.Ed. 1428. 

Iowa.—Criswell v. Criswell, 16 N.W. 
2d 4, 236 Iowa 18—In re Sheeler's 
Estate, 284 N.W. 799, 226 Iowa 
660—Prudential Ins Co. of Amer¬ 
ica V Soboth, 279 N W. 399. 226 
Iowa 172—Andrew v. Gravity State 
Bank of Gravity, 246 N.W. 241, 216 
Iowa 60. 

La—City of New Orleans v. Lang- 
ensteln, App , 88 So 2d 227—Wat¬ 
son V. Young, App, 34 So 2d 86— 
Gray v. Bird & Son, App, 12 So 
2d 828—Stovall v. Thomas Lumber 
Co, App, 189 So 379—Richard v. 
Horecky, 128 So 177, 13 La App. 
607 

Mo—^Wllkerson v Wann, 16 S W.2d 
72, 322 Mo. 842 

Tex —Seber v Glass, Civ.App , 268 
S.W.2d 122—De Lange v. Ogden, 
Civ.App., 106 S W.2d 385, error dis¬ 
missed 

Wis—Maas v. W. R Arthur & Co., 
2 N.W.2d 238, 239 Wis. 681. 

Motion held timely 

(1) In general. 

Iowa.—Cowles v. Joel son, 286 N.W. 

419, 226 Iowa 1202. 

La—Bannister v. Chisesl & Longo, 
App., 6 So 2d 146. 

(2) A motion to dismiss the ap¬ 
peal on the ground that the question 
Involved had become moot was not 
premature as made before time al¬ 
lowed by court rule for appellant to 
file points and authorities, since that 
rule refers only to motions for dis¬ 
missal for failure to file a transcript 
or brief. 



6 C.J.S. 

the ground that the right of appeal should be liberal¬ 
ly construed.'^'^ Under court rule, a frivolous ap¬ 
peal may be called to the attention of the court, 
by way of a motion to dismiss duly noticed, at any 
time after the filing of appellant's opening brief. 
There need be no compliance with provisions of an 
inapplicable statute.'^’^*^® 

Reconsideration of a motion to dismiss an appeal, 
once denied, must be timely moved.'^s 


APPEAL & ERROR § 1374 

b. For Defecto Gtoiag to Juiisdictioa 

In the absence of a statute or court rule providing 
otherwise, a motion to dismiss for Jurisdictional defects 
may be made at any stage before final disposition of the 
case. 

A motion to dismiss for want of jurisdiction over 
the subject matter in controversy,^® or for juris¬ 
dictional defects^® such as the court would notice 


Cal.—Hild V. Justice's Court of 
Township of Stockton, San Joaquin 
County, 53 P 2d 763, 11 C.A.2d 235, 
hearing* denied. Sup., 55 P 2d 198, 
11 C.A 2d 235. 

(3) Where motion to dismiss was 
made five days before record was 
filed and six days before date of 
submission of appeal, and appellants 
made no reply to motion, there was 
no unnecessary delay or waiver on 
part of appellees to make the mo¬ 
tion to dismiss the appeal. 

Ala—Parker v. Bedwell, 8 So.2d 893, 
243 Ala. 221. 

77. La—Richard v Horecky, 128 
So. 177, 13 La.App 507. 

77.5 Cal —H. & J. Mabury Co. v. 
Bryant, 68 P 2d 369, 8 C.2d 704. 

77.10 La—Bascle v Perez, 71 So. 
2d 561, 224 La 1014. 

General Motors Acceptance 
Corp. V. McCarthy, App., 60 So. 2d 
520—Vezich v. Macalusa, App, 167 
So 889. 

78. Mich —Bl.'^bee v. Wetmore, 241 
N.W. 162, 267 Mich, 178 

79. Ill—Biggerstatf v. Spaulding, 
277 Ill.App. 48. 

La—Successions of Ethridge, 29 So. 
2d 55, 210 La 1038, appeal trans¬ 
ferred, La App., 30 So.2d 147— 
State ex rel. Thurber v. Board of 
Health of City of New Orleans, 96 
So 833, 153 La 986. 

4 C.J p 596 note 68. 

Appearance on face of record 

However, it has been held that a 
motion to dismiss on appeal for 
want of jurisdiction rations materiee 
“coming after Judgment, where the 
want of jurisdiction does not appear 
on the face of the record ... is 
urged too late.’’ 

La —Murff v. Louisiana Highway 
Commission, App., 146 So. 767, 768. 
Effect of delay and long aeqaieBoenoe 
Although a statute establishing a 
recorder’s court does not provide for 
an appeal, a motion to dismiss an 
appeal taken and duly docketed 
should be denied when it is made 
after delay and long acquiescence. 
N.C.—McPherson Drug Co. v. Nor¬ 
folk Southern Ry. Co., 91 S.E. 606, 
173 N.C. 87. 

80. Fla—Seaboard Air Line R. Co. 
y. Holt, 80 So.2d 854. 


Ga.--MacNelll v. Maddox, 22 S E.2d 
653, 194 Ga. 802. 

Idaho —Strickfadden v. Greencreek 
Highway Diet., 260 P. 431, 44 Idaho 
761. 

Ill.—Alford V. Butler Bldg., Inc., 113 
N.E2d 593, 361 Ill.App. 110 
Ind.—Smith v. Hibben, 107 N.E. 40, 
69 Ind App 438. 

Iowa—In re Prance’s Estate, 67 N. 
W.2d 198, 244 Iowa 519—Kulhavy 
V Rugger, 41 NW.2d 664, 241 Iowa 
620—Rivers v Metropolitan Life 
Ins. Co. of New York, 6 N.W.2d 

3, 232 Iowa 687. 

Ky —Shely v. Votaw, 272 S W 2d 
462—Davis v Martin, 166 S.W 2d 

4, 291 Ky. 498—Moore v Lee Court 
Realty Co, 43 S W 2d 46, 240 Ky. 
835—La Crosse v. City of Ludlow, 
21 SW.2d 1003, 231 Ky. 626 

La—^Ho<*hfelder v. Russell, 126 So. 
219, 169 La 866—Webb v. Wilhelm 
Moss Co, 119 So. 416, 167 La 430 
—In re Gem Co, 110 So 635, 162 
La 416—Sample v Wheless, 106 
So. 325, 169 La. 844—Jackson v. 
Parish of Vernon, 91 So. 609, 150 
La. 1057. 

Thompson v Walker, App., 37 
So 2d 614—Doll v. Dearie, App , 37 
So 2d 608—Watson v. Young, App., 
34 So 2d 86—Hay del v. Major, 
App., 19 So.2d 628, rehearing re¬ 
fused 20 So.2d 29—Danna v. Yazoo 
& M. V. R. Co., App., 164 So. 366— 
Associated Motors v. Burk, 129 So 
196, 14 La App. 361, appeal dis¬ 
missed 130 So 472, 14 La App 361 
—Greater New Orleans Homestead 
Ass’n V. Korner, 128 So. 49, 14 La. 
App. 282, reversed on other 
grounds 131 So 680, 171 La. 687, 
conformed 131 So. 720, 18 La.App. 
192, and conformed to 142 So 863 
—Lavigne v. Louisiana Ry. & Nav. 
Co., 124 So. 609, 12 La.App. 276— 
Opelousas Finance Co. v. Roos, 7 
La.App. 425. 

Mo—Bowersock v. Missouri Valley 
Drainage Dist. of Holt County, 168 

5, W 2d 479, 237 Mo.App 346— 

Woodcock V. Kansaa City Stock 
Yards Co, App, 48 S W.2d 112, 
mandamus denied State ex rel. 
Kansas City Stock Yards Co. v. 
Trimble, 62 S.W 2d 473, 833 Mo. 61. 

S.D.—Furman v. Anderson, 249 N.W. 
626. 61 S.D. 378. 

Tex.—Rogers v. Potter, Civ.App., 
281 S.W.2d 877, error dismissed— 
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Jones V. Campbell, Civ.App., 188 
S.W.2d 679, error refused—Walker 
v Cleere, Civ App., 171 S W.2d 161, 
certified questions answered 174 S. 
W2d 960, 141 Tex. 660—Parks v. 
Purnell, Civ.App., 120 SW.2d 896, 
reversed on other grounds 141 S. 
W.2d 686, 136 Tex 182—Rachford 

V. Glover, Civ App, 123 S.W 2d 

700, error dismissed, judgment cor¬ 
rect—Frier v Krohn, Civ App , 104 
S.W.2d 637, error refused—Cham¬ 
bers V. Jones, Civ.App., 101 SW.2d 
836—Davis v. National Bond & 
Mortgage Corporation. Civ.App , 46 
S.W.2d 272, reversed on other 
grounds National Bond & Mort¬ 
gage Corporation v. Davis, Com. 
App, 60 S.W.2d 429—Law v. Lub¬ 
bock Nat Bank. Civ.App, 21 S.W. 
2d 92—Brazell v. Irene Independ¬ 
ent School Dist, Civ.App., 276 S. 

W. 1108—Summers v. Silverton 
Nat. Farm Loan Ass’n, Civ App., 
268 S.W. 223—Zarate v Cantu, Civ. 
App , 225 S W. 286—Farmers’ State 
Bank of Newlin v. Bell, Civ.App., 

176 SW. 922. 

Wash.—Pattison v Walker, 97 P 2d 
160, 2 Wash.2d 62, opinion adhered 
to 100 P2d 20, 2 Wash 2d 62 
4 C J. p 596 note 69, p 597 note 85. 

Aflldayit re seonrity for costs 

Failure to file, within thirty days 
after the filing of the transcript, a 
motion to dismiss an appeal on the 
ground that an a/fidavit of inability 
to furnish security for costs did not 
sufficiently describe the judgment 
was not an available defense to the 
motion, a question of jurisdiction 
being involved. 

Tex.—Davis v National Bond & 
Mortgage Corporation, Civ.App., 
45 SW.2d 272, reversed on other 
grounds National Bond & Mort¬ 
gage Corporation v. Davis, Com. 
App., 60 SW.2d 429. 

Motion to dismiss because of ac¬ 
quiescence in the judgment 

(1) Ordinarily, such a motion may 
be made at any time. 

La —llochfelder v. Russell, 126 So. 
219, 169 La. 866—Jackson v. Parish 
of Vernon, 91 So. 609, 160 La. 1067. 
Hall V Federal Land Bank, App., 

177 So. 486—^Associated Motors v. 
Burk, 129 So. 196, 14 La.App. 361, 
appeal dismissed 130 So. 472, 14 
La.App. 861. 

4 C.J. p 596 note 69 [b]. 
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ex mero motu,^^ as discussed supra S 1368, may 
ordinarily be made at any stage of the proceedings 
before a final disposition of the case. If, however, 
a statute or rule of court prescribes a time within 
or before which such motion must be made, it must 
be complied with and it has been held that a mo¬ 
tion to dismiss which challenges the jurisdiction of 
an intermediate appellate court to entertain the ap¬ 
peal must be made before judgment in that court.®^ 

c. For Defects in Proceedings for Review 

A motion to dismiss for defects In the proceedings 


for review shouki b* made promptly, end at a preliminary 
stage; and there must be a compliance with statutes or 
court rules as to the time of making such motions. 

A motion to dismiss an appeal or writ of error 
for defects or irregularities in the proceedings for 
review, not going to the jurisdiction, should be made 
at a preliminary stage or the defects or irregularities 
will be deemed waived.®^ It has been variously 
indicated that the motion should be made prompt¬ 
ly, 86 at the earliest opportunity,8® and without un- 


(2) However, it has been held that 
a motion not filed within three days 
after the transcript was lodged in 
the appellate court or the case fixed 
for trial will be dismissed where 
“the acQulescence relied upon . . . 
is not alleged to have occurred after 
the lapse of the three-day period, in 
which ordinarily the motion should 
have been filed." 

La.—Greater New Orleans Home¬ 
stead Ass'n V. Korner, 128 So. 
181, 11 La.App. 69. 

Xotloii to dismiss for want of cita¬ 
tion may be filed at any time. 

La.—Colbert & Snider v. Alphonse 
Brenner Co, 8 La.App. 606—Co- 
mlre v. Schlro Amusement Co., 6 
La.App. 440. 

Motion la brief 

A motion to dismiss a writ of er¬ 
ror because there is no judgment to 
review, made for the first time in 
appellee’s brief, after appellant had 
incurred the expense of having his 
abstract and brief printed, will not 
be viewed with favor by the appel¬ 
late court. 

Colo.—^Meek v. City of Loveland, 276 
P. 30, 85 Colo. 846. 

Told bond 

(1) Rule requiring the filing of 
motions one day before argument is 
Inapplicable to a motion to dismiss 
an appeal on the ground that the 
bond was void, that point being Ju¬ 
risdictional. 

Idaho.—Strlckfadden v. Greencreek 
Highway Diet., 260 P. 431, 44 Ida¬ 
ho 761. 

(2) Although the Jurisdiction of 
the appellate court was not ques¬ 
tioned until the filing of motions for 
rehearing and dismissal, where the 
court lacked Jurisdiction to hear the 
appejil, because of the late filing of 
the appeal bond, it will be dismissed. 
Tex.—Brazell v. Irene Ihdependent 

School Diet., Clv.App., 276 8.W. 
1108. 

Want of right to appsal 

A motion to dismiss based on want 
of legal right to appeal may be made 
at any time. 

La«-~Succession of Vatter, 186 So. 
697, 191 La. 875—Succession of 
Dancle, 176 6a 418, 187 La. 628— 


Webb V. Wilhelm Moss Co., 119 So. 
416, 167 La. 430—In re Gem Co., 
110 So. 685, 162 La. 416—Sample 
V. Wheless, 106 So. 325, 169 La. 
844. 

Greater Now Orleans Homestead 
Ass’n V. Korner, 128 So. 49, 14 La 
App. 282, reversed on other 
grounds 131 So. 680, 171 La. 687, 
conformed 131 So. 720, 18 La.App. 
192, and conformed to 142 So. 863 
—Lavlgne v. Louisiana Ry. & Nav. 
Co., 124 So. 609, 12 La.App 275. 

Mo.—^Woodcock v. Kansas City Stock 
Yards Co, App., 48 S.W.2d 112, 
mandamus denied State ex rel. 
Kansas City Stock Yards Co. v. 
Trimble, 62 S.W.2d 478, 333 Mo. 
51. 

Motion held untiinely 

A motion to dismiss appeal for 
lack of Jurisdiction, unaccompanied 
by any brief and filed after con¬ 
sideration of the case and writing of 
opinion thereon, will be overruled as 
untimely, particularly where the rec¬ 
ord does not clearly disclose lack of ] 
jurisdiction. 

La—Lacaze v. Beeman, App., 178 So. 
660. 

81. Ind.—Hayes v. Locus, 76 N.B 
649, 37 Ind App. 104. 

82. Iowa.—Waterloo Sav. Bank v. 
Town of Redfleld, 236 N.W 61, 213 
Iowa 871—Aldrich v. Van Hemert, 
218 N.W. 811, 205 Iowa 460. 

Wis—Sauer Hide Co. v. Stein, 182 
N.W. 847, 174 Wis. 186. 

4 C.J. p 696 note 72. 

Bffeot of reassignment of case 
Where the case was assigned for 
trial on March 9, 1927, but was con¬ 
tinued and reassigned for the follow¬ 
ing May period, a motion to dismiss 
the appeal, on the ground of the su¬ 
preme court's lack of Jurisdiction, 
filed on March 2, 1927, was timely 
under Sup.Ct.Rules, rule 19, requir¬ 
ing notice to be filed within ten days 
before the assignment of the case 
for trial. 

Iowa.—Piercy v. Bronson, 221 N.W. 
193, 206 Iowa 689. 

88 . Ohio.—Mantho v. Board of Liq¬ 
uor Control, 120 N.K.2d 730, 162 
Ohio St. 37—^Trumbull Savings & 
Loan Co. v. Saviers, 154 N.E. 317, 
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116 Ohio St. 403—Drake v. Tucker, 
93 N.E. 634, 83 Ohio St. 97. 

Planson v. Scott, 158 N.E. 688, 33 
Ohio App. 122. 

Appealability of a cause can be 
challenged at any time in the court 
of appeals before the rendition of 
Judgment. 

Ohio.—State v. Jones, 116 N.E. 456, 
96 Ohio St. 367. 

Bubmissiott on merits 

“It is not error for a Court of Ap¬ 
peals to sustain a motion to dismiss 
an appeal, for want of jurisdiction, 
filed after the cau.*3e has been sub¬ 
mitted to the court upon its merits." 
Ohio.—State v. Prestien, 113 NE. 

325, 93 Ohio St. 423. 

84. Ala—Luther v. Luther, 100 So. 
497, 211 Ala. 352. 

Mo—Causey v. Wlttig, 11 S.W.2d 11, 
321 Mo. 358. 

Simmons v. Universal Life Ins. 
Co., 61 SW2d 382. 227 Mo App. 
1238—Bullock V. B. R Electric 
Supply Co., 60 S.W.2d 733, 227 Mo. 
App. 1010. 

Tcnn.—Hunter v. Jones, 189 S W.2d 
825, 182 Tenn. 698 

Tex—McPhaul v. Byrd, Civ.App., 
174 SW. 644. 

Va.—Galllher & Huguely v. Praher, 
26 S.B2d 66, 181 Va. 700—Brnmley 
V. Grimstead, 196 S E. 668. 170 Va. 
340—Trust Co. of Norfolk v. 
Fletcher, 148 S.E. 785, 162 Va. 
868, 73 AL.R. 1111. 

4 C.J. p 596 note 73. 

Objection after briefs printed 
Objection, on which a motion to 
quash was based, that a writ of er¬ 
ror was sued out in the wrong name 
was waived where no objection was 
made until after plaintiff in error 
was allowed to go to the expense of 
printing briefs, although defendant 
in error had knowledge of the facts 
at an earlier date. 

Mo.—Bullock V. B. R. Electric Sup¬ 
ply Co., 60 S.W.2d 733. 227 Mo. 
App. 1010. 

88. Va.—Trust Co. of Norfolk v. 
Fletcher, 148 S.E. 785, 162 Va. 868, 
78 A.L.R. 1111. 

86 . Fla.—^Walker-Skagseth Food 
Stores V. National Surety Corp., S 
So.2d 766, 148 Fla. 161. 
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due or unreasonable delay.®^ Such a motion made 
after joinder in error,8® after the certificate of ap- 
peal88 or the transcript®® has been filed in the ap¬ 
pellate court, after the filing of the bill of excep¬ 
tions, prior to the time the cause is set for hearing 
on appeal,®! after the printing and filing of appel¬ 


lant's brief,®® after a submission on the merits,®* 
after judgment in the appellate court,®^ or on peti¬ 
tion for a rehearing,®® is ordinarily too late. If a 
statute or rule of court prescribes a time at or with¬ 
in which such a motion must be made, it must be 
made at or within such time.®® 


N.D.—McCaull-Webster Elevator Co. 
V. Adams. 167 NW. 330, 39 N.D. 
259, L.R.A.1918D 103G. 

4 C.J. p 596 note 73 [a]. 

87. Ala.— ^Luther v. liUther, 100 So. 
497, 211 Ala 352. 

Wyo—McGinnis v. Beatty, 196 P. 

311, 27 Wyo. 287. 

Delay held nnremaaiiable 

(1) Where the record on appeal 

was filed May 7, 1917, and appellant's 
brief July 13, 1917, respondent 

waived the failure of appellant to 
file his brief in time by failing to 
make a motion to dismiss until No¬ 
vember 8, 1919. 

Wyo.—McGinnis v. Beatty, supra. 

(2) Where appellants* assignments 
of error were not filed until long 
after time for filing had expired, but 
appellants' brief was filed only a few 
days after time limit under applica¬ 
ble statute, appellants' directions for 
making up transcript were filed 
within time required, and the error 
complained of was apparent on face 
of record, granting appellee’s motion 
to dismiss appeal four and one-half 
months after filing, and long after 
appellants’ assignments of error and 
brief were filed, was error. 

Fla.—Holland v. Miami Springs 
Bank, 53 So.2d 646. 

88. U.S.—^Long v. Farmers’ State 
Bank, Iowa, 147 F 860, 77 CC.A. 
538. 

4 C J. p 596 note 74. 

Where the defects go to the jurls- 
diotion of the court, a motion after 
Joinder in error may be in time. 
Ala.—Roberts v. Taylor, 4 Port. 421. 
Ill.—Bruner v. Ingraham, 2 Ill. 556. 

89. Ala.—Luther v. Luther, 100 So. 
497, 211 Ala. 352. 

90. Ala —Luther v. Luther, supra. 
4 C.J. p 596 note 75. 

Motion not premature 

A motion to dismiss an appeal 
from an order granting a new trial 
which required a determination 
whether the Issues Involved were le¬ 
gal or equitable was not premature 
because the reporter’s transcript 
containing the evidence adduced at 
the trial was not on file when the 
motion was presented. 

Cal.—Wight V. Rohlffs, 81 P.2d 419, 
187 C.A. 780. 

Transcript filed late 

(1) An appellee who moved to dis¬ 
miss the appeal several months after 
the transcript was filed, but before 
the submission of the cause on the 
merits, did not waive his right to 


dismissal on the ground that the i 
transcript was not filed within the | 
time required by law. 

Ky—Kudello v. Vizzard Inv. Co., 240 
SW 54. 194 Ky. 604. 

(2) Where the transcript was filed 
too late for hearing at term on ap¬ 
peal, but before a motion to dismiss, 
the motion to dismiss on the ground 
that the assignments of error were 
not grouped and numbered as re¬ 
quired by rule could not be enter¬ 
tained until the following term 
N C.—McLean v. McDonald, 95 S.E. 
769, 175 N.C. 418. 

91. Mo—Simmons v. Universal Life 
Ins. Co., 61 S.W.2d 382, 227 Mo. 
App. 1238. 

92. Mo —Griffith v. Walesby, App., 
91 S.W.2d 232. 

93. Ala—Dougherty v. Hood, 78 So. 
2d 324, 262 Ala 811—Gibson v. 
Farmers’ Bank of Luverne, 119 So. 
664, 218 Ala. 554—Morgan v. Mor¬ 
gan. 99 So 185, 211 Ala 7. 

Resolute Fire Ins Co. v. O’Rear, 
47 So 2d 425, 35 Ala App. 398 
Ky.—Hopkins County Bd. of Ed. v. 

Hopkins County. 242 S.W.2d 742. 
ND- McCaull-Webster Elevator Co. 
V. Adams, 167 N.W. 330, 39 N.D. 
259, LRA1918D 1036. 

4 C J. p 596 note 76, 

Before hearing on merits 

"Appellant . . . takes the posi¬ 

tion that, although she had failed to 
perfect the appeal as required by 
law, the respondent was not entitled 
to have it dismissed until the case 
was called on its merits. ... It 
is common practice in appellate 
courts to hear motions to dismiss 
appeals on such grounds before they 
are heard on their merits The rea¬ 
son for this is obvious: If the ap¬ 
peal should be dismissed for the rea¬ 
son that it has not been perfected 
as required by law, there would be 
no occasion to hear It on its merits 
—practically, the appeal does not ex¬ 
ist.” 

5 C.—Boggs-Tate Co. v. Bishop, 146 
S.E 677, 679, 149 SC. 69. 

94. Mich.—Powers v. Irish, 23 Mich. 
429. 

Mo.—^West V. Spencer, 141 S.W. 586, 
238 Mo. 65. 

4 C.J. p 597 note 77. 

96. Wyo.—Metcalf v. Hart, 27 P. 
900, 81 P. 407, 8 Wyo. 618, 81 Am. 
SR. 122. 

4 C.J. p 697 note 78. 

96, Conn,— ^Lengel v. New Haven 
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Gas Light Co., Ill A.2a 647, 142 
Conn. 70. 

Fla.—Seaboard Air Line R. Co. v. 
Holt, 80 So.2d 354 

Md—Gwynn Oak Park v. Becker, 10 
A 2d 625, 177 Md. 628. 

NC—Mitchell v. Melton, 100 S E. 
124, 178 N.C. 87—McLoan v. Mc¬ 
Donald, 96 SE 769, 175 N.C. 418. 
Or.—Paul V Live Stock State Bank, 
239 P. 108, 116 Or 626—In re Wa¬ 
ters of Willow Creek. 236 P. 487, 
119 Or. 487, modified on other 
grounds 230 P. 763, 119 Or. 166. 
and 239 P 123, 119 Or 155—Kersch- 
ner v Smith, 236 P. 272, 121 Or. 
469—In re Iltz's Estate, 202 P. 
409, 104 Or 69, reheard 206 P. 660, 
104 Or. 69. 

Tex.—Hopper v. Hopper, Civ App., 
264 S.W.2d 444—Davis v. National 
Bond & Mortgage Corporation, Civ. 
App, 46 S.W.2d 272, reversed on 
other grounds National Bond & 
Mortgage Corporation v Davis, 
Com.App, 60 S.W 2d 429—Mitchell 

V. Higginbotham-Pearlstone Hard¬ 
ware Co., Civ.App., 38 S.W.2d 390 
—^Wingart v Baxter, Civ App., 80 
S.W.2d 522—West v. Giesen, Civ. 
App., 242 SW. 312—Hall v. Hall. 
Civ.App, 198 S.W. 636, error re¬ 
fused—Hamlet v. Leicht, Civ.App , 
187 S.W. 1004—^Winnsboro Cotton 
Oil Co. V. Carson, Civ.App., 186 S. 

W. 1002—Price v. J. B. Faircloth 
& Co., Civ.App., 181 S.W. 707— 
Farmers’ State Bank of Nowlin v. 
Bell, Civ.App, 176 S.W. 922. 

4 C.J. p 697 note 79. 

Anticipating failure to file brief 

Under a court rule that all motions 
relating to informalities in the man¬ 
ner of bringing a case into court 
shall be filed within thirty days after 
the filing of the transcript, other¬ 
wise the objection will be considered 
as waived, the failure of appellants 
to file their brief in due season is 
not waived by appellee’s failing to 
file a motion to dismiss the appeal 
within thirty days after the filing of 
the transcript, since "appellee could 
not anticipate that the appellants 
would not in due time file their 
brief.” 

Tex.—Rowntree v. Peck Furniture 
Co.. Com.App., 248 S.W. 26, 27. 

Missouri, K, & T. Ry. Co. of Tex¬ 
as V. Jefferson, Civ.App., 201 S.W. 
211, dismissed for want of Jurisdic¬ 
tion. 

Where notloe of the filing of the 
transorlpt in the appellate court is 
not given by the clerk, as required. 
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A motion to dismiss an appeal taken after the time 
limited by law is not premature because proceedings 
for a record to be used on the appeal are still pend¬ 
ing in the court below.®^ 

d. For Defects Relating to Record 

A motion to diimiti for defects relating to the record 


must be made promptly and at an early stage, and the 
motion must be In compliance with statutes or court rules. 

A motion to dismiss for defects in the transmis¬ 
sion, filing, printing, and service of the record must 
be made at an early stage of the proceed!ngs,®^ with 
reasonable promptness,^® and without undue delay,l 
and governing statutes or rules of court prescrib¬ 
ing a time must be complied with,^ or the motion 


a court rule that all motions relating 
to Informalities in the manner of 
bringing a case into court shall be 
filed within thirty days after the 
filing of the transcript does not ap¬ 
ply to a motion to dismiss. 

Tex.—Slaughter v. Texas Life Ins. 

Co., Civ.App., 211 S.W. 350. 

Sdl Xionisiana 

(1) A motion to dismiss, not made 
on a ground questioning the Jurisdic¬ 
tion of the appeal, must be made 
within the three days of grace al¬ 
lowed after the filing of the tran¬ 
script. 

La.—E lliott V. Heard, 46 So.2d 249, 
217 La. 268—Pool v. Gaudin, 21 So. 
2d 424, 207 La. 403—Succession of 
Uthoff, 200 So. 290, 196 La. 892— 
Esparros v. Vicknalr, 184 So 746, 
191 La. 193—D’Angelo v. Nlcolosi, 
177 So 64, 188 La. 326—Haddad v. 
Commercial Motor Truck Co., 90 
So. 666, 160 La 327—Sammons v. 
New Orleans Ry. & Light Co., 79 
So. 320, 143 La. 731—Scheen v. 
Haln, 76 So. 427, 141 La. 606— 
Bordes v. Dank of St. Bernard, 74 
So. 884, 141 La. 144. 

Bonneluco v. Bernard, App., 39 
So 2d 47—Wells v. McGehee, App, 
39 So.2d 196—^Walker v. Mansfield 
Hardwood Lumber Co., App., 36 
So 2d 610—Clgali v. Kaplan, App., 
34 So.2d 924—Watson v. Toung, 
App, 34 So 2d 86—Bannister v. 
Chisesl & Longo, App., 6 So 2d 146 
—Stovall V Thomas Lumber Co., 
App, 189 So. 379—Cahow v. 
Hughes, App., 173 So. 471—Danna 
V. Yazoo & M. V. R. Co., App., 164 
So. 866—Powell Motor Co. v. A. 
Christina & Bros., 8 La.App. 174. 

4 C.J. p 697 note 79 [a]. 

(2) Where, however, the transcript 
is filed before the return day, a mo¬ 
tion to dismiss is in time when made 
within three days after the time al¬ 
lowed for the filing of the record. 
La—State ex rel. Continental Supply 

Co. V. Fontenot, 94 So. 441, 152 La. 
912. 

■97. Cal.—Lawson v. Guild, 10 P.2d 
469, 216 C. 378. 

98. Fla.— Corpus Juris Bsoundum 

quoted iu Cacciatore v. State, 3 
So 2d 684, 688. 147 Fla. 758. 

Ky. —Welch V. National Cash-Regis¬ 
ter Co., 44 S.W. 640, 103 Ky. 192, 
19 Ky.L. 1867. 

4 C.J. P 697 note 80. 

99* Iowa.— ^Farmers’ Stats Sav. Bank 


of Promise City v. Miles, 221 N.W. 
449, 206 Iowa 766—Hewitt v. 

Blaise, 211 N.W. 479, 202 Iowa 
1109. 

Objeotlou to late filing of abstract 

Iowa—Hewitt v. Blaise, supra. 

1. Ala.—Campbell v. Sowell, 169 So. 
813, 230 Ala 109. 

Pla.—Burkhart v. Burkhart, 193 So. 
434, 141 Fla. 450. 

Ill —Miller v. Schackmann, 37 N.E. 

2d 370, 311 Ill App. 673. 
Fraudulent alteration of reoord 
Where transcript of record certi¬ 
fied by circuit clerk was altered 
after it left his office and before it 
was filed in the office of the clerk of 
the court of appeals so as to show 
that judgment was rendered a year 
later than date of its actual rendi¬ 
tion, but there was nothing to indi¬ 
cate that appellee or his attorneys 
had been negligent in failing to dis¬ 
cover the fraud sooner, or in failing, 
until after case had been submitted 
on final hearing, to make motion to 
dismiss appeal because record was 
not filed within prescribed time, the 
right to have appeal dismissed was 
not waived and appeal would be dis¬ 
missed 

Ky.—Crum v. Crum, 138 S.W.2d 926, 
280 Ky. 696 
Motion held timely 

Where appellants* attorney agreed 
to have record made up after clerk 
and master declined to make up the 
record on pauper’s oath, and it was 
impossible for appellee to make up a 
transcript for purpose of moving to 
dismiss the appeal as the record was 
out of the clerk and master’s hands, 
a motion to dismiss, after transcript 
was filed by appellants after a long 
delay, came in time. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
653, 28 Tenn.App. 180. 

Motion after late filing of transcript 
Appeal will not be dismissed for 
long delay in filing certificate of ap¬ 
peal and transcript, where appellee 
moved for dismissal only after the 
transcript was filed, and suffered no 
Injury. 

Ala.—Campbell v. Sowell, 169 So 
813, 230 Ala. 109. 

8. Mo.—King v. City of Rolla, 130 
S.W.2d 697, 234 Mo.App. 16—Ly- 
vers v. Rutherford, App., 80 S.W. 
2d 729—Streib v. Local Lodge No. 
27 of International Brotherhood of 
Boiler Medeers, Iron Shipbuilders 
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and Helpers of America, App., 40 
SW.2d 619—Ryan v. Christian 
Board of Publication, App., 199 
SW. 1030 

Mont.—Loncar v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 
274 P. 844. 84 Mont. 141. 

N.J.—Home Loan Co. v. Scanlon, 1 
A.2d 23, 120 N.J.Law 644. 

Or—Li Sal Cheuk v. Lee Lung, 146 
P. 94, 79 Or. 663. 

Tex.—Devlin v. Held Bros., Civ.App., 
47 S W.2d 383 

Wash—McGrail v Department of 
Labor and Industries, 67 P.2d 861, 
190 Wash. 292. 

Appellate court ‘*iB not without 
power to consider the motion, though 
filed after the expiration of the pre¬ 
scribed thirty days” following the 
filing of the transcript 
Tex — J. D. McCollom Lumber Co. v. 
Whitfield, Civ.App., 53 S W.2d 77, 
79 

Court rule not applicable 

Fact that a motion to dismiss an 
appeal for noncompliance with Sup. 
Ct Rules, rules 2 and 3, providing 
that the transcript of the record 
must be filed within thirty days aft¬ 
er the appeal has been perfected and 
the statement settled, otherwise the 
appeal will bo dismissed on motion 
without notice, was not filed until 
more than three terms had elapsed 
after the appeal was taken and the 
record filed in the supreme court, 
did not amount to a waiver of the 
right to make a motion. Sup Cl Rules, 
rule 8, providing that objections to 
the record affecting any right "which 
might be cured on suggestion of 
diminution of the record must be 
taken at the first term after the 
transcript is filed” not applying. 

Nev.—Skaggs v. Bridgman, 164 P 77, 
39 Nev 310, reinstatement denied 
169 P. 621, 39 Nev. 310. 

zn Boulsiana 

(1) A motion to dismiss an ap¬ 
peal for incompleteness of the tran¬ 
script and insufficiency of the certifi¬ 
cate cannot be entertained if filed 
after three judicial days from the 
day on which the transcript is to be 
filed. 

La—Barton v. Burbank, 43 So. 1014, 
119 La. 224. 

(2) Where, however, the transcript 
is not filed in time, a motion to dis¬ 
miss the appeal on that ground may 
be made at any time after the filing. 
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will be dismissed or the objection regarded as 
waived. Such a motion comes too late after submis¬ 
sion on the merits on the day the case is argued^ 
or reargued;® in the absence of a statute to the 
contrary,® after the printing and filing of his ab¬ 
stract and argument or brief, by appellant;*^ after 
argument on the merits;® and, a fortiori, after the 
appellate court has rendered judgment.® 

The foregoing rules do not apply, however, to de¬ 
fects going to the jurisdiction of the court as al¬ 
ready pointed out in subdivision b of this section. 

6. Beaching Cause on Calendar 

In some courts a motion to dismiss will not be enter- 
tained before the cause Is regularly reached on the calen¬ 
dar. 

In some courts a motion to dismiss an appeal or 
a writ of error which has been regularly brought 
and placed on the calendar and is within the juris- 
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diction of the court will not be entertained before 
the cause is reached in its regular order on the 
calendar.!® 

On the other hand, it has been held that a mo¬ 
tion to quash proceedings in error taken merely 
for delay may be entertained even though the case 
has not been reached for final hearing on the 
regular call of the docket.!! 

§ 1375. Form and Requisites of Motion 

a. Form of motion 

b. Requisites and sufficiency 

a. Form of Motion 

There must be a substantial compliance with the 
statutes and rules of court as to the form of a motion to 
dismiss. 

A motion to dismiss must be in writing when so 
required by statute or rules of court;!® although a 


La.—Jacobs v. Weaver & Rivers, 118 
So. 692, 167 La. 59—J. S. Terry 
Const. Co. V. James K. Sutherlin 
Co.. 82 So. 384, 146 La. 397. 

Weber v. Kemp, App.. 148 So. 
279—Farrow v. John R. Thomp¬ 
son Co„ 135 So. 80, 18 La App. 404 
—Schenck v. New Orleans Public 
Service, 130 So. 873, 15 La App. 19 
—Pillberto v. Evans, 118 So. 844, 
9 La.App. 104—O’Reilly Engineer¬ 
ing Co V. Buckner, 5 La.App. 661. 

Le Blanc v. Lemalre, 28 So. 105, 
52 La Ann. 1635. 

(3) Motion to dismiss a suspen¬ 
sive appeal, filed more than three 
days after the lodging of the tran¬ 
script of appeal but within three 
days of the return day, was duly 
filed. 

La—Tyler v Phillips, 139 So. 86, 
18 La App 654. 

(4) A motion to dismiss appeal 
on ground that time allowed for fil¬ 
ing record was extended unnecessari¬ 
ly and on erroneous aflldavlts that 
record was not available, if such 
motion were filed before expiration 
of time finally allowed for filing of 
record or within three days thereaft¬ 
er, would prevail, or case would be 
remanded to ascertain whose fault it 
was that appellant and his attorney 
did not know record was available, if 
true; but such a motion was un¬ 
availing where it was not filed be¬ 
fore extension of time for filing rec¬ 
ord had expired, or within three days 
thereafter, and where record was 
filed within period of extension. 

La.—D’Angelo v. Nlcolosi, 177 So. 
64, 188 La. 326. 

(6) A motion to dismiss appeal on 
ground that record was not filed 
within time originally allowed or 
within three days thereafter, or with¬ 
in period of extension, need not be 


filed within three days after time 
finally allowed for filing of record, 
since presumption exists that appel¬ 
lant has abandoned appeal, and ap¬ 
pellee need not remain on lookout for 
belated filing of record. 

La—D'Angelo v. Nicolosl, supra. 

3. Ala—Butler Cotton Oil Co. v. 
Brooks, 85 So. 778, 204 Ala. 196. 

Ky—Wermeling v. Wermellng, 6 S. 
W.2d 893, 224 Ky. 107—McCormick 
V. Jones. 214 S.W. 881, 186 Ky. 106. 
4 C J. p 697 note 81. 

4. Mont—Loncar v. National Union 
Fire Ins Co of Pittsburgh, Pa., 274 
P. 844, 84 Mont. 141. 

4 C J. p 597 note 82. 

5. La.—Farrow v. John R Thomp¬ 
son Co., 135 So. 80, 18 La.App. 404. 

6. Iowa.—^Waterloo Sav. Bank v. 
Town of Redflcld, 236 N.W. 61, 213 
Iowa 871, disapproving Hewitt v. 
Blaise, 211 N W. 479, 202 Iowa 1110 
and Greeson v Greeson, 171 N.W. 
601, 185 Iowa 1093. 

7. Utah.—Ricks v. Budge, 64 P.2d 
208, 91 Utah 307—Obradovich v. 
Walker Bros. Bankers, 16 P.2d 212, 
80 Utah 687. 

8. Ga—Davis v. Bagley, 46 Ga. 108 
Iowa,—Parker v Des Moines Life 

Assoc., 78 N.W. 826, 108 Iowa 117. 

9. Ind.—Lugar v. Burns, 161 N.E. 
689, 197 Ind 646. 

La—Cahow v. Hughes, App., 173 So. 
471. 

4 C.J. p 597 note 84. 

10. U.S.—The Eutaw, N.T., 12 Wall. 
136. 20 L.Ed. 278. 

4 C.J. p 598 note 87. 

Xtt Xlllnols 

(1) A motion to dismiss an appeal 
improperly taken may be allowed be¬ 
fore the term to which the appeal 
would take the case. 
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Ill.—^Howe v. Forman, 68 Ill App. 398. 

(2) An appeal will not be dis¬ 
missed on the preliminary call unless 
such dismissal is authorized by a 
rule of court 

Ill.—Bessey v. Ruhland, 33 Ill.App. 
73. 

11. Fla.—City of South Miami v. Du 
Boise Const Co., 166 So. 796, 116 
Pla. 619—Willey v. W J. Huggson 
Corporation, 105 So. 126, 89 Flo. 
446. 

4 C.J. p 697 note 86. 

18. Iowa.—Schoonover v. Osborne, 
79 N.W. 372. 

4 C.J. p 698 note 88. 

Memoraadnm in support of motion 
Court of appeals should be fur¬ 
nished with a memorandum in sup¬ 
port of motion to dismiss appeal. 
Ohio.—Hppner v. Hepner, App., 61 
NE 2d 44. 

Signing 

(1) Motion to dismiss appeal 
which was not signed by appellee or 
his counsel would not be considered 
by reviewing court. 

La—Young v. Geter, App., 170 So. 
410. 

(2) One who wishes to take advan¬ 
tage of statute relating to abandon¬ 
ment of appeals must sign and file 
with clerk of appellate court a paper 
which moves for a dismissal of the 
appeal, and a mere notice to counsel 
for respondent is insulTlcicnt. 

Or—Pond v. Jantzen Knitting Mills, 
180 P 2d 115, 187 Or. 697. 

(3) Although there is no rule of 
court requiring the names of attor¬ 
neys to be signed in ink to motlons- 
to dismiss appeals, it is the better 
practice, and should be done if prac* 
tlcable. 

Tex—Liz Mar Plantatipn Co. v. 
Whltflll, Clv.App., 224 S.W. 1118. 
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motion to dismiss an appeal for want of jurisdiction 
may be entertained even on an oral suggestion at 
the time of the trial,and after an appeal has been 
entered and appellant has failed to bring up the 
proper papers in time, appellee may have the ap¬ 
peal dismissed on oral motion without filing a writ¬ 
ten complaint. 

In a proper case, an objection in another form 
may be treated as a motion to dismiss the appeal or 
writ of error and where the ground of a mo¬ 
tion to dismiss is conceded by appellant, affidavits 
by which the question was raised may be treated 
as sufficient pleadings under a code provision pro¬ 
viding for a verified answer and a verified reply.i® 

If a motion to dismiss is denied as insufficient in 
form, it will generally be without prejudice to its 
renewal when corrected or amcnded.i'^ 

Presentation in brief. Under some statutes and 
rules of court, a motion to dismiss a writ of error 
may be presented in the brief of defendant in error 
as well as by separate motion,i8 but it has been 
held that it is better practice to file such a motion 
under a separate cover.i*-® 


b. Beanisites and Sufficiency 

(1) Negativing matters of defense 

(2) Conformity to rules of court 

(3) Showing as to grounds for dismissal 

(1) Negativing Matters of Defense 

A motion to dltmisi need not negative mattera of de¬ 
tente. 

In accordance with well settled general rules, 
the motion to dismiss need not negative matters 
of defense.i® 

(2) Conformity to Rules of Court 

A party moving to dismiss mutt show compiiance with 
the governing court ruies, which are interpreted in the op¬ 
posing party’s favor. 

A motion to dismiss must show that the moving 
party has complied with the rules of the appellate 
court with respect to such motions, 20 which in cases 
of doubt will be interpreted liberally in favor of the 
other party.2i 

Production of record. According to the practice 
observed in some jurisdictions, a motion to dismiss 
an appeal must be based on the production of cer- 


13. Wash—Hall v. Skavadale, 67 P. 
807, 21 Wash. 203. 

4 C.J. p 598 note 89. 

14. Me.—Hunter v. Cole, 49 Me. 666. 

15. Appeal from refusal to dismiss 

Where plaintiff appealed from a 
Judgment for defendant, and defend¬ 
ant appealed from the circuit court’s 
refusal to dismiss the appeal, since 
it is not clear that the circuit court’s 
order is within a code provision 
specifying the Judgments, decrees, 
and orders which the supreme court 
has Jurisdiction to review, defend¬ 
ant’s appeal will be considered as a 
motion to dismiss. 

S.C.—Kylee v. Marett, 113 S.B. 488, 
121 S.C. 866. 

ITotios to dismiss appeal 

Where respondent filed in supreme 
court a document entitled “Notice to 
Dismiss Appeal,’’ but thereafter liled 
no motion in accordance with su¬ 
preme court rule, supreme court, in 
order to dispose of motion on mer¬ 
its, would consider document filed 
as a motion to dismiss In accordance 
with the rule. 

Mont—Wilkinson v. Bell, 168 P.2d 
601, 118 Mont. 403. 

Partioalas motions oonsidsrsd as 
for dismissal 

(1) A motion to dismiss an appli¬ 
cation for a writ of error is improp¬ 
er when made after the writ has is¬ 
sued, and will be treated as a motion 
to dismiss the writ itself. 

Colo.—Cummings v. Aiken, 260 P. 
624, 82 Colo. 391. 


(2) Where the only question raised 
is moot, a motion to dismiss an ap¬ 
plication for a supersedeas will be 
considered as a motion to deny the 
supersedeas and dismiss the writ of 
error. 

Colo—Hunter v. Stapleton, 236 P. 
1013, 77 Colo 456. 

(3) A motion for rehearing refer¬ 
ring to error in reversing the Judg¬ 
ment. on the ground that no appeal 
was taken from the judgment, is suf¬ 
ficient ns a motion to dismiss the 
appeal for a defect in the supersede¬ 
as bond. 

Tex—Automobile Ins. Co. v. Teague, 
ComApp, 32 SW2d 824, modified 
on other grounds 37 SW.2d 161. 

(4) An objection to making writ 
of error supersedeas, solely on the 
ground that the writ was improvl- 
dently issued, is equivalent to and 
must be considered as a motion to 
dismiss the writ on the ground that 
it does not He. 

Colo.—Van Dyke v. Fishman, 236 P. 
992, 77 Colo 333, followed In Hook 
v. Vogt, 236 P. 093, 77 Colo. 336. 

Motion to gnash 

A motion to dismiss an appeal that 
is appropriately framed may be 
treated as a motion to quash 
Fla.—^Williams v. Dunn, 141 So. 190, 
106 Fla. 327, vacated on other 
grounds 143 So. 161, 106 Fla. 228. 

16. Ky.—Ohio River Contract Co. v. 
Penny bacher, 181 S.W. 946, 168 
Ky. 78. 


V. Montrose County, 61 P. 226, 27 
Colo. 312. 

4 C.J. p 698 note 91. 

18. Mo.—Brann v. Pool, 272 S.W 
691, 308 Mo. 309. 

Nlckle V. Kansas City Rys Co. 
App., 209 S.W 648. 

Statement in brief 
When plaintiff brought error and 
defendant made no formal motion to 
dismiss, a statement appearing in 
defendants’ brief on the merits, un¬ 
der points and authorities, that no¬ 
tice of the suing out of a writ of er¬ 
ror must be served on all adverse 
parties or their attorney of record, 
was sufilcient to constitute a motion 
to dismiss. 

Mo.—Brann v. Pool, 272 S.W. 691, 808 
Mo. 309. 

1&5 Arlz.—In re Hesse’s Estate, 177 
P.2d 217, 65 Arlz. 169. 

19. Md.— Corpus Juris Seonndnm 
cited in Baltimore Paint & Color 
Works v. Automotive Electric & 
Parts Co., 195 A. 668, 661, 173 Md 
210 . 

Or.—Cole V. Willow River Co., 117 P. 
659, 118 P. 176, 1030, 60 Or. 694. 

90. Cal.—In re Knox’ Estate, 126 
P.2d 108, 62 C.A.2d 338. 

S.D.—^Wilson V. Hayes-Lucas Lum¬ 
ber Co., 207 N.W. 166, 49 S.D. 341. 
4 C.J. p 698 note 93. 

91. La.—Marshall V. Marksville, 41 
So. 67, 116 La. 746. 

Gilmore v. Brenham, 1 La.Ann. 
414. 

Tex.—^American Nat. Ins. Co. v. 
Rodrigues. Clv.App., 146 S.W. 654. 


17. Colo.—^Denver First Nat. Bank 
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tain parts of the record ,22 which must, where so re¬ 
quired, be verified ;22 B and, although a substantial 
compliance with the rule is sufficient,23 the motion 
may be denied when the facts on which it is based 
are not disclosed by the transcript.2* 

Certificate and affidavit, A certificate of the clerk, 
or an affidavit, or both, must accompany the motion 
when required by statute or rule of court.25 Thus 
affidavits may be received to support a motion to 
dismiss for defects in the proceedings for review,23 
to support a motion to dismiss on the ground that 
the order or judgment was not entered when the 
appeal was taken, 2 7 and to support a motion to dis- 
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miss on the ground that an appeal has not been tak- 

cn.28 

(3) Showing as to Grounds for Dismissal 

A motion to ditmitt thould tet out its grounds and ths 
spscific errors complained of; vague and general allega¬ 
tions of error unaccompanied by brief or argument are 
Insufficient. 

A motion to dismiss should set out the facts and 
the grounds on which it is based and should point 
out the specific defects or errors complained of, as 
vague and general allegations of defects and errors, 
not accompanied by brief or argument, are insuffi- 
cient22 In accordance with this rule, a reason as- 


29. Idaho.—-Wilson v. Wilson, 67 P. 
708, 6 Idaho 597. 

N.M—Arequia Madre v. Meyer, 128 
P. 68, 17 N.M. 371. 

4 C.J. p 598 note 95. 

Tra&aorlpt paper 

Where a motion to diamisa an ap¬ 
peal la not on transcript paper, there 
la no aubmlssion of the motion. I 
Ala—Dougherty v. Hood, 78 So.2d i 
824, 262 Ala. 311. | 

22.8 N.J —In re Ryan’s Estate, 22 
A 2d 348. 130 N.JEq 380. 

23. Ind.—Crapo v City of Gary, 129 
N.E. 6, 190 Ind. 8. 

24. Tex.—Glasscock v. Price, Civ. 
App, 45 SW. 415, modified on oth¬ 
er grounds 47 S.W, 966, 92 Tex 
271. 

25. Ala.—Collins v. Hodges Lumber 
& Mfg. Co., 97 So 424, 210 Ala. 6— 
Levy, Aronson & White v. Jones, 
93 So. 733, 208 Ala 104. 

Idaho—In re Benedict, 23 P.2d 742, 
53 Idaho 208. 

Ill —Spies V. De Mayo, 72 N.E.2d 816, 
396 Ill. 255. 

Wolfe v Railway Exp. Agency, 
62 N.E 2d 564. 326 Ill.App. 615. 
Kan.—Sisk v Edmonston, 182 P.2d 
891, 163 Kan 394. 

N.C.—Mitchell v Melton, 100 S.E. 

124, 178 NC. 87. 

4 C.J. p 598 note 97. 

26. Mich—Bliss v. Tyler, 121 N.W. 
292, 156 Mich. 640, error dismissed 
121 NW. 766, 157 Mich. 268. 

4 C.J. p 599 note 98. 

27. SD.—Smith v. Hawley, 78 N.W, 
866. 11 SD. 399. 

ga Ill—People V. Public Officers, 9 
Ill. 139. 

S.D.—Smith V. Hawley, 78 N.W. 866, 
11 S.D. 399. 

29. Cal.—Traders’ Credit Corpora¬ 
tion V. Superior Court in and for 
Alameda County, 296 P. 99, 111 C. 
A. 663—Garrett v. Garrett, 1B9 P. 
1050, 81 C.A. 173. 

Qa.—Suber v. Black, 148 S.E. 81, 168 
Ga. 439. 

Idaho.—New England Nat. Bank of 
Kansas City v. Hubbell, 288 P. 
808. 41 Idaho 129—Train Lumber Sc 
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Coal Co V. Jondahl, 185 P. 724, 32 | 
Idaho 501. 

Ill.—City of Greenville v. Nowlan 
279 Ill App. 311. 

Ind.—Johnson v. Gephart, 117 N.E. 

270, 65 lnd.App. 822. j 

Ky—Hopkins County Bd. of Ed. ▼. 

Hopkins County, 242 S.W.2d 742. 

La—Mallouf v. Fontenot, 128 So. 
652, 170 La. 612—Lane v. Ferre, 86 
So. 186, 147 La. 796—Bordes v. 
Bank of St. Bernard, 74 So. 884, 
141 La. 144. 

Woodfln v Paul, Rice & Levy, 
Inc., App., 52 So.2d 807, rehearing 
denied 53 So 2d 299. 

Mo—Kirschbaum v. Northwestern 
Petroleum & Refining Co., App., 
237 S W. 547—Jones v. Munroe, 
App., 231 S.W. 1069. 

Nev.—Gordon v. Como Consol. Mines 
Co„ 22 P2d 127, 54 Nev. 440— 
Lovelock Lands v. Lovelock Land 
& Development Co, 2 P 2d 126, 54 
Nev. 1—Gray v Coykendall, 293 P. 
436, 63 Nev. 118. 

NM—Tindall v. Bryan, 215 P.2d 354, 
54 NM 112. 

Ohio—Department of Industrial Re¬ 
lations v. Board of Education of 
Franklin Tp Rural School Dist., 
App. 42 NE2d 1004. 

Pa.—Waugaman v. Henry, 75 Pa Su¬ 
per. 94. 

Tex—Giant Mfg. Co. v. Davis, 121 
S,W.2d 590, 182 Tex. 220. 

Wash.—Kracke v. Cohen, 205 P. 13, 
119 Wash 829. 

4 C.J. p 599 note 8. 

Defect not ourea 

Failure of a notice of motion to 
dismiss an appeal to state the ground 
on which it would be made was not 
cured by a statement therein that 
the motion would be based on the af¬ 
fidavit attached and the papers and 
Ales In the case. 

Cal.—Traders’ Credit Corporation v. 
Superior Court in and for Alameda 
County, 296 P. 99, 111 C.A. 663. 
Bffeot of incorrect record references 
Where record references given In 
connection with the assignments of 
error wore Incorrect, but there were 
assignments in the application for 
writ of error, of which the commis- 
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slon of appeals had jurisdiction oth¬ 
er than those on which the writ was 
granted, so that jurisdiction had al¬ 
ready been taken when motion to 
dismiss the application was filed, ju¬ 
risdiction was thereby extended to 
all questions of law presented. 

Tex.—Giant Mfg. Co. v. Davis, 121 
S.W.2d 690, 132 Tex. 220. 
riling of bill of ezoeptions and rco« 
ord 

A statement that the bill of excep¬ 
tions and record were filed without 
authority and in violation of stat¬ 
utes and court rules is too general 
as a ground for a motion to dismiss 
an appeal. 

Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 64 Nev. 1. 

Oremnds appropriate to different ap¬ 
peal 

A motion to dismiss an appeal, 
based on grounds not appropriate to 
the appeal, but appropriate to an ap¬ 
peal in a case of the same title hav¬ 
ing a different number, where a mo¬ 
tion to dismiss the appeal in the oth¬ 
er case is based upon grounds not 
appropriate to that case, but appro¬ 
priate to the present appeal, will be 
overruled. 

La.—Doullut v. Rush, 80 So. 666, 144 
La. 479. 

Information and belief 

An averment, as ground for a mo¬ 
tion to dismiss an appeal, that the 
petitioner is informed and believes 
that the transcript was not filed in 
time is too vague and general, pre¬ 
cluding dismissal. 

La.—Mallouf v. Fontenot, 128 So. 652, 
170 La. 612. 

Xnsnfflclency of abstract 

(1) A motion to dismiss an appeal 
for Insufficiency of the abstract will 
not be considered where It fails to 
call attention specifically to the al¬ 
leged defects. 

Mo.—Kirschbaum v. Northwestern 
Petroleum Sc Refining Co., App., 287 
S.W. 547—Jones v. Munroe, App., 
231 S.W. 1069. 

I 4 C.J. p 599 note 2 [d]. 

I (2) Although respondent's motion 
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signed on argument which was not one of the 
grounds of th6 motion cannot be considered.*® De¬ 
fects which go to the jurisdiction of the court, how¬ 
ever, may be considered, although not specified.*^ 

Insufficiency or late filing of bond. On motion to 
dismiss an appeal for insufficiency of the bond or 
undertaking, the party objecting should specifically 
point out the defect. It is not sufficient to object 
generally, and an objection that the bond does not 
conform to the requirements of the statute,** or 
that it was not filed within the period required by 
law,** is too vague to be sufficient. 

Verification, The motion need not be verified 
where it is founded on a matter of fact apparent 
on the record,*^ but facts on a motion to dismiss 
a writ of error as raising a moot question are prop- 


6 C.J.S. 

erly brought before the reviewing court by a veri¬ 
fied motion.*^’® 

§ 1376. Service of Motion 

In th« abtenoa of a statute or rule of court providing 
otherwise, a motion to dismiss need not be served on the 
appellant. 

In the absence of a statute or court rule so provid¬ 
ing, ordinarily a copy of a motion to dismiss need 
not be served on appellant,** but it is otherwise 
where a rule of court requires such service.*® 

§ 1377. Hearing and Determination 

a. In general 

b. Time of hearing 

c. Matters determinable 


to diamlas the appeal merely referred 
to a rule of the Kansas City court of 
appeals, yet where the motion re¬ 
ferred to respondent's brief and the 
brief contained a full discussion of 
the insufficiency of appellant's ab¬ 
stract, the motion to dismiss will not 
be overruled on the grround that it 
did not on its face show cause for 
the relief prayed. 

Mo.—Craven v. Midland Milling Co., 

App., 228 S.W. 518. 

(3) Defendant seeking dismissal of 
appeal because abstract of record be¬ 
fore reviewing court was incomplete 
should have filed a printed abstract 
setting out sufficient, although not 
necessarily all of, claimed omissions 
from record, that reviewing court 
might determine truth of his conten¬ 
tions. 

Mo.—Lawyers Co-op. Pub, Co. v. 

Piatt, App., 128 S.W.2d 1072. 

Motion to dismiss held not insnffl. 
oient 

Motion to dismiss appeal was not 
insufficient on ground of failure to 
allege that citation of appeal was 
not issued and served, where It ap¬ 
peared that motion to dismiss 
averred that motion for appeal was 
made orally and that no citation of 
appeal was prayed for, and record 
showed that no citation of appeal 
was prayed for, and hence court offi¬ 
cers were under no duty to issue and 
serve a citation of appeal on appel¬ 
lee. 

La.—Hornsby v. Texas & N. O. Ry. 

Co., App., 193 So. 377. 

Points and authorities 

Alleged moot character of issues 
Involved in an appeal will not sup¬ 
port a motion to dismiss the appeal 
in absence of points and authorities ; 
cited in support of the motion to dis¬ 
miss giving reference to the ground 
of the motion, or citation of a perti¬ 
nent statute or section, noncompli- 
anoe with which has allegedly ren¬ 
dered the issues moot. 


Cal.—Golden Arrow Mines v. Hick¬ 
man, 74 P.2d 1043, 10 C.2d 457. 
Specifying which of two appeals 

(1) Where an appeal was taken 
from an order fixing receiver's and 
attorney's fees, and from an order 
denying receiver's motion for new 
trial, a motion to dismiss the appeal, 
without stating appeal from which 
order, must be denied as too gen¬ 
eral. 

Nev.—Gordon v. Como Consol. Mines 
Co., 22 P.2d 127, 54 Nev. 440. 

(2) Grounds of a motion to dis¬ 
miss appeal, not stating whether it 
was addressed to the appeal from the 
Judgment or the appeal from the or¬ 
der denying a new trial, or both, is 
too broad. 

Nev.—Afriat v Afrlat, 119 P.2d 883, 
61 Nev. 321—Gray v. Coykendall, 
293 P. 436, 63 Nev. 113—Perl v. 
Jeffers, 292 P 1, 63 Nev. 49, re¬ 
hearing denied 293 P. 25, 53 Nev. 
49. 

Verified answer 

Where facts relied on for dismissal 
of appeal from Judgment dismissing 
petition for division of land between 
plaintiff and infant defendants did 
not appear in record, such defend¬ 
ants* guardian ad litem properly 
pleaded such facts in verified answer 
filed in court of appeals. 

Ky.—Davis v. Martin, 165 S.W.2d 4, 
291 Ky. 498. 

30. Cal.—In re Heydenfeldt, 61 P. 

643, 119 C. 346. 

4 C.J. p 600 note 3. 

Xa New York 

Civil Prac.Hules, rule 62, provid¬ 
ing that, when a motion is based on 
defects or irregularities, the notice 
shall specify the claimed defects or 
irregularities, does not apply to a 
motion to dismiss on appeal. Ac¬ 
cordingly, a statement, in a notice 
of a motion to dismiss an appeal, 
that the questions raised have be¬ 
come academic, was sufficient notice 
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of a contention that an order based 
on the original complaint raised 
merely academic questions, because 
an amended complaint had been 
served. 

NY.—Millard v. Delaware, L. & W 
R. Co.. 197 N.Y.S. 747, 204 App.Dlv. 
80. 

31. Cal.—Continental Bldg., etc , 
Assoc. V. Beaver, 91 P. 666, 6 C.A. 
116. 

Idaho.—Flnlayson v. Humphreys, 174 
P.2d 210, 67 Idaho 193. 

Ind —Southern Indiana R. Co. v. 
Thompson, 61 N.B 695, 27 Ind.App. 
367. 

32. Idaho —Train Lumber & Coal Co. 
V Jondahl, 185 P. 724, 32 Idaho 
501. 

4 C.J p 600 note 6. 

33. La —Mallouf v. Fontenot, 128 
So. 652, 170 La. 612. 

34. Ill.—Stevenson v. Illinois State 
Trust Co., 11 N.E.2d 840, 292 Ill. 
App 528. 

Ind.—Black v. Parham, App., 199 N. 
E. 472, 101 Ind App. 416—Farmers’ 
Bank & Trust Co. of Knox v. Starke 
County Trust & Savings Bank, 184 
NE. 411, 96 Ind.App. 1 
Md —Corpus Juris Secundum cited 
in Baltimore Paint & Color Works 
v. Automotive Electric & Parts Co., 
195 A. 558, 560, 173 Md. 210. 

34.5 Tex.—Hopkins v. City of Dal¬ 
las, Civ.App., 106 S.W.2d 783, er¬ 
ror refused. 

35. Iowa.—Iowa L. & T. Co v. 
Kunsch, 135 N.W. 426, 166 Iowa 
91. 

Nev.—Adams v. Rogers, 101 P. 317, 
31 Nev. 160. 

36. Mo.—Shull V. Kallauner, 300 S. 
W. 554, 222 Mo.App. 64. 

Or.—Pond v. Jantzen Knitting Mills, 
180 P.2d 116, 187 Or. 697. 

Service of notice of motion see su¬ 
pra 8 1872. 
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d. Evidence favor, and In a doubtful caaa th# appaal will bt main- 

c. Resistance to motion tainad. 

f. Rehearing Since motions to dismiss appeals must be con¬ 

sidered from the point of view that the law favors 
a. In Gheneral appeals,**^ and that a hearing or review on the 

Since the law favors appeals and a hearing or review is favored oyer dismissal or other disposi- 

on the merits, motions to dismiss are not iooked on with tion,^^ motions to dismiss are not looked on with 


37. Ala —OorpuB Jnrla Beoimdiim 
guoted la 'Willis v. Buchman, 199 
So. 886, 889, 30 Ala.App. 83, re- 
versod on other grounds 199 So. 
892, 240 Ala. 386, 132 A.L..R. 1179. 

Cal.—Karrell v. 'Watson, 254 P.2d 
661, 116 C.A.2d 769, rehearing de¬ 
nied 265 P.2d 464, 116 C.A.2d 769. 
La—McCann v. Todd, 10 So.2d 769, 
201 La. 953. 

Louisiana State Bd. of Medical 
Examiners v. Parker, App., 84 So.2d 
841—Alpaugh V. Krajcer, App., 64 
So 2d 233—Woodfln v. Paul, Rice & 
Levy, App., 62 So.2d 299—Doll v. 
Dearie, App., 39 So.2d 640—Perrier 
V. Mossier, App., 23 So.2d 341— 
Foret V. Stark, App, 16 So.2d 79 
—^Wilson V. Lee, App., 196 So. 373 
—Mossier Acceptance Co. v. Mo- 
liere, App., 181 So. 228—Grand- 
mougin V. Green, 136 So. 269, 17 
La App. 49—Farrow v. John R. 
Thompson Co., 136 So. 80, 18 La. 
App 404—Preison v. 'Victory In¬ 
dustrial Life Ins. Co., 134 So. 426, 
18 La.App. 327. 

Good faith aad dillgeaoe considered 

(1) In determining whether an ap¬ 
peal should be dismissed, good faith 
and diligence, even though not meas¬ 
uring up to requirement of the stat¬ 
ute or rules, are always considered. 
Cal.-—Mitchell v. Almo, 8 P.2d 601, 

121 C.A. 60. 

(2) Where appellant printed the 
record and his brief at considerable 
expense and served and filed them, 
and evidently acted in good faith, 
although the sureties on the appeal 
bond failed to Justify as required by 
statute, a motion to dismiss the ap¬ 
peal on such ground will be denied 
on condition that a good and sufll- 
cient bond be filed or a cash deposit 
made in lieu thereof. 

Minn.—Hadler v. Mountain, 221 N. 
W 643, 176 Minn. 632. 

Publlo policy 

Where a party la attempting to per¬ 
fect his appeal in good faith, public 
policy favors hearing appeal on mer¬ 
its 

Cal.—^Amoruso v. Carley, 200 P.2d 
199, 89 C.A.2d 119—Caldwell v. 

Harvey, 192 P.2d 62, 86 C.A 2d 104 
—Jarkieh v. Badagliacco, 166 P.2d 
969, 68 C.A.2d 426. 

Drake v. Davis, 167 P.2d 660, 73 
C.A.2d Supp. 1000. 

38. Ala.—Oorpma Jnrla Sacimdiim 
gaotad in Willis v. Buchman, 199 
So. 886, 889, 80 Ala.App. 83, re¬ 


versed on other grounds 199 So. 
892, 240 Ala. 386, 182 A.LR. 1179. 

Cal.—Murphy v. Krumm, 136 P.2d 
8, 21 C.2d 846—Manning v. Gavin, 
92 P.2d 796, 14 C.2d 44-~Wllbur 
V Donohoe Kelly Banking Co., 75 
P.2d 614, 10 C.2d 473—Johnson v. 
Bhrgott, 24 P.2d 171, 218 C. 500— 
Title Guarantee & Trust Co. v. Les¬ 
ter, 14 P 2d 297, 216 C. 872. 

Robbins v. Sonoma County Flood 
Control and Water Conservation 
Dist.. 292 P.2d 62, 138 C.A.2d 291 
—Verdier v. Verdier, 267 P.2d 723, 
118 C.A.2d 279—First Nat. Bank of 
Durango v. Haines, 260 P.2d 644, 
114 CA2d 708—Hosford v. Hen¬ 
ry, 238 P.2d 91, 107 C.A.2d 766— 
Lundy V. Lakin. 202 P.2d 369, 89 C. 
A 2d 849—Clement v. Reclamation 
Bd, 200 P.2d 196, 89 C.A 2d 116— 
Clyde V Clyde, 193 P 2d 9. 86 C.A. 
2d 249—Weisbecker v. Weisbecker, 
161 P2d 990, 71 CA.2d 41—Green- 
spot Desert Inns v. Roy, 146 P.2d 
39, 63 C A 2d 54—In re Scherer’s 
Estate. 136 P 2d 103, 68 C.A.2d 133 
—Clinton v. Shaw. 131 P.2d 68, re¬ 
heard 135 P2d 172, 57 C.A.2d 630— 
Pratt V. Robert S Odell & Co , 122 
P.2d 684, 49 CA2d 650—Electric 
Utilities Co. V Smallpage, 31 P.2d 
412, 137 C A. 640 

Colo.—Henry L. Doherty & Co. v, 
Youngblut, 185 P. 267, 66 Colo. 
694. 

Ga—Atlanta Newspapers v Watts, 
90 SE2d 62, 92 Ga.App. 843. 

Ind.—Starkle v. State, 49 N.E 2d 968, 
113 Ind App. 689—Carr v. Gary 
Land Co, 13 NE.2d 348, 106 Ind. 
App 204, 

Me.—Plante v. Canadian Nat. Rys., 
23 A.2d 814, 138 Me. 216. 

Mass —Silva v. Brown, 66 N.E 2d 349, 
319 Mass. 466. 

Mo.—Elhs V. Farmer, 287 SW.2d 840 
—Carver v. Missouri-Kansas-Tex- 
as R. Co., 245 S.W.2d 96, 862 Mo. 
897—Lteffring v. Birt, 204 S.W.2d 
935, 366 Mo, 1092—^Baldwin v. Dee- 
granges. 199 S.W.2d 353, 366 Mo. 
959—^Weller v. Hayes Truck Lines, 
197 SW.2d 667, 366 Mo. 695— 

Coolidge V. Strother, 137 S.W.2d 
467. 

Bohannon v. Camden Bend Drain¬ 
age Dist, 208 S.W2d 794, 240 Mo. 
App. 492—MePike v. St. Louis 
County Bank, App., 193 SW.2d 962 
—Ritchie V. Fairbanks, App., 181 
S.W.2d 146. 

Mont.—Shook v. Woodard, 290 P.2d 
760—Erdmann v. Erdmann, 261 P. 
2d 367, 127 Mont 262. 
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Neb.—Power v. Federal Land Bank, 
2 N.W.2d 924, 141 Neb. 139. 

Nev.—Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137—State ex rel. Dept, of 
Highways v. Pinson, 199 P.2d 631, 
66 Nev. 610—^Hotels El Rancho v. 
Pray, 176 P.2d 236, 64 Nev. 22— 
Hough V. Roberts Min. Sb Mill. Co., 
75 P.2d 731, 68 Nev. 246—Gordon 

V. Como Consol. Mines Co., 22 P.2d 
127, 64 Nev. 440—Orleans Hornsil- 
ver Mining Co v. Le Champ D’Or 
French Gold Mining Co., 280 P. 887, 
62 Nev. 86. 

N.M —Barelas Community Ditch 

Corp. V. City of Albuquerque, 297 
P.2d 1051, 61 N.M. 222. 

Ohio.—Save-Way, Inc. v. New York 
Cent. R. R., 106 N.E.2d 431, 92 Ohio 
App. 367. 

Tenn.—State for Use and Benefit of 
Lawrence County v. Hobbs, 260 S. 

W. 2d 649, 194 Tenn. 328—Fiske v. 
Grider, 106 S.W.2d 668, 171 Tenn. 
666 . 

Lacy V. Rymer, 187 S.W.2d 663, 
28 Tenn.App. 180. 

Tex.—Texas Employment Commis¬ 
sion V. Stewart Oil Co., 267 S W.2d 
137, 163 Tex. 247. 

H. Rouw Co. V. Railway Exp. 
Agency, Clv.App., 164 SW.2d 143, 
error refused—Lov 'Vorn v. Wil¬ 
kinson, ClvApp., 112 SW.2d 749. 
Wyo.—Hardee v. Miller, 247 P.2d 149, 
70 Wyo. 204—OorpuB Juris Beonu- 
dnm cited In Bales v. Brome, 106 
P.2d 668, 671, 66 Wyo. 111. 

DlasnlBsal must be required 

(1) The supreme court will not 
dismiss a writ of error unless dis¬ 
missal is required on mandatory 
principles of law. 

Ga.—Baker v. Moore, 184 S.E. 729, 
182 Ga. 131. 

(2) While supreme court would 
prefer to decide case on its merits 
and not to have it determined by a 
ruling on a matter of procedure, 
when a procedural question deter¬ 
minative of a case is properly pre¬ 
sented, the supreme court has no 
choice but to rest its decision on it. 
Ala.—Clary v. Cassels, 61 So. 2d 692, 

268 Ala. 183. 

(3) Dismissal of an appeal is a 
drastic penalty and such penalty will 
not be applied unless fully warranted 
by the violations complained of. 

Mo.—De Mayo v. Lyons, 216 S.W.2d 

436, 868 Mo. 646. 

Ubaral ooaatruotiou 

(1) A motion to dismiss an appeal 
under the rules of court ifhould usu- 
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favor,and in a doubtful case the appeal will be | maintained.^^ It has been said that the appellate 


ally receive a liberal conetructlon to 
the end that the cause may be heard 
on its merita 

Cal.—Ellectric Utilities Co. v. Small- 
page, 31 P.2d 412, 137 C.A. 640. 
Tenn.—Greer v. Anderson, 259 S.W. 
2d 550, 36 Tenn.App. 507. 

(2) It is the settled policy of the 
law liberally to construe the consti¬ 
tutional right of appeal, and appel¬ 
late courts are loathe to dismiss ap¬ 
peals because of technicalities and 
mere Inaccuracies. 

La.—^Alpaugh v. Krajcer, App., 54 So. 
2d 283. 

Dlsoretion of oonrt 

(1) Supreme court favors an exer¬ 
cise of its discretion which will per¬ 
mit the consideration of an appeal on 
its merits. 

Nev.—State ex rel. Department of 
Highways v. Pinson, 201 P.2d 1080. 
66 Nev. 13. 

(2) Motion to dismiss appeal on 
ground that appeal was not prepared 
in accordance with statute and court 
rule was dismissed where case on 
appeal, on disagreement of counsel, 
was settled by Judge, since motion 
to dismiss appeal was addressed to 
discretion of court under circum¬ 
stances. 

N.C.—Messlck v. City of Hickory, 
191 S.B. 43, 211 N.C. 531. 

(8) A motion to dismiss an appeal 
on the ground that the Judgment ap¬ 
pealed from is a consent Judgment, 
from which no appeal lies, which 
ground is disputed by appellant, is 
addressed to the discretion of the 
court, which discretion may be exer¬ 
cised in favor of hearing the appeal 
upon its merits. 

Cal.—Deacon v. Deacon, 255 P. 798, 
201 C. 190. 

Bsttlmsttt neoessary 

Dismissal of appeal on technical 
grounds is not favored where it does 
not appear that the delay caused ma¬ 
terial detriment to respondent, and it 
is policy of courts to encourage hear¬ 
ings of appeals on their merits. 

Cal.—Peak v. Nicholson, 143 P.2d 78, 
61 C.A.2d 855. 

Bight to dismiss not absolute 

Respondent has no absolute right 
to have an appeal dismissed for ap¬ 
pellant’s failure to comply with rules 
on appeal, except in single case of 
failure to file notice of appeal on 
time. 

Cal.—^Winkler v. Southern Cal. Per¬ 
manents Medical Group, 288 P.2d 
622, 136 C.A.2d 856—Jarkieh v. 
Badagliacco, 156 P.2d 969, 68 C.A. 
2d 426. 

89. Ala.—Corpus Juris Beonudum 
quoted la Willis v. Buchman, 199 
So. 886, 889, 30 Ala.App. 88, 're¬ 


versed on other grounds 199 So. 
898, 840 Ala. 886, 188 A.L..II. 1179. 
Colo.—Henry L. Doherty A Co. v. 

Youngblut, 186 P. 257, 66 Colo. 594. 
Okl.—Godfrey v. P. D. Bearley Lum¬ 
ber Co., 48 P.2d 478, 171 OkL 425 
—^Vann v. Union Cent. Life Ins. 
Co., 191 P. 175, 79 Okl. 17. 
“Motions to dismiss appeals are 
not looked upon with favor, and, un¬ 
less it appears from the appellant’s 
statement of his own case that the 
appeal is wholly without merits or 
It is manifestly clear from a casual 
examination of the record that the 
only point Involved is a clear and 
unmixed question of law, firmly and 
finally settled adversely to plaintiff 
in error by the decisions of this 
court, or the court is without Juris¬ 
diction, or the case is moot, a mo¬ 
tion to dismiss will not be consid¬ 
ered in advance of the date the case 
comes on regularly to be heard on 
its merits.” 

Okl.—Godfrey v. P. D. Bearley Lum¬ 
ber Co., 43 P.2d 478, 479, 171 Okl. 
425—^Vann v. Union Cent. Life Ins. 
Co., 191 P. 175, 176, 79 Okl. 17. 

As against voluntary dismissal 

However, where appellee’s motion 
to dismiss an appeal as frivolous and 
to assess damages was first filed, ap¬ 
pellee is entitled to consideration of 
the motion, despite appellants’ mo¬ 
tion for voluntary dismissal of the 
appeal without prejudice. 

Fla.—Gill V, Smith, ICl So. 282, 119 
Pla. 293. 

40. Ala.—Corpus Juris Secundum 
quoted in Willis v. Buchman, 199 
So. 886, 889, 30 Ala App. 33, re¬ 
versed on other grounds 199 So. 
892, 240 Ala. 386, 132 A.L.R. 1179 
Cal.—Huskey v. Berini, 273 P.2d 668, 
127 CA.2d 276—Yee Kee Chong v. 
Pacific Freight Lines, 164 P.2d 43, 
72 C.A.2d 219. 

La.—J. R. Quaid, Inc. v. Cyclone 
Fence Co., 76 So.2d 409, 226 La. 
898—McCann v. Todd, 10 So.2d 769, 
201 La. 963—Texas Creosotlng Co. 
V. Midland Const. Co., 147 So. 366, 
177 La. 18—Phelan v. Wilson, 38 
So. 670, 114 La. 820. 

Woodfln V. Paul, Rice & Levy, 
App., 63 So.2d 299—Doll v. Dearie, 
App., 89 So.2d 640—Perrier v. 
Mossier, App., 23 So.2d 341—Foret 
V. Stark, App,, 16 So. 2d 79—Cox v. 
Louisiana Department of High¬ 
ways, App., 11 So.2d 409—Lemer 
V. Bischof, App,, 189 So. 142—Pow¬ 
ell Motor Co. V. A. Christina & 
Bros., 8 La. App. 174—Power v. 
Christina, 7 La.App. 651. 

Ohio.-In re Yoder, 62 N.B.2d 926, 
76 Ohio App. 890. 

Or.—Martin v. Harrison, 180 P.2d 119, 
182 Or. 121—^Pond v. Jantzen Knit¬ 
ting Mills, 180 P.2d 115, 187 Or. 
697—Silbaugh v Guardian Build¬ 
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ing A Loan Ass’n, 99 P.2d 1017, 
164 Or. 286. 

Tenn.—Nashville, C. & St, L. Ry. v. 
Smith, 228 S.W.2d 495, 88 Tenn. 
App. 46. 

Motious dsniad 

Cal.—Hutton v. Chapman, 240 P. 764, 
197 C. 288. 

Keller v. Cleaver, 65 P.2d 1262, 
12 C.A.2d 646—Nlooll v. First Nat. 
Trust & Savings Bank of San Die¬ 
go, 33 P.2d 888, 139 C.A. 196—W. 
J. Somers Co. v. Smith, 188 P. 311, 
45 C.A. 703. 

Del.—Maher v. Voss, 98 A.2d 499, 9 
Terry 45. 

Ga.—Lazar v. Black & White Cab 
Co., 179 S.E. 260, 50 Ga App. 667 
Minn.—Muggenburg v. Leighton, 67 
N.W.2d 658, 239 Minn. 665. 

Or.—Smythe v. Smythe, 149 P. 616, 
80 Or. 160, Ann.Ca8.1918D 1094. 
Motloas not oousidered 

(1) Where plaintiff has properly 
appealed from a decree satisfactory 
to neither party, his motion to dis¬ 
miss an attempted appeal by defend¬ 
ant need not be considered. 

Mo.—Addison v. Cope, 243 S.W. 212, 
210 Mo App. 569. 

(2) “The plaintiff filed a motion to 

dismiss the appeal on the ground 
that it raised no que.stlon of law. 
, . . It is not necessary to decide 

the merits of this motion. Since the 
consequence to the cause of action 
must be the same in either event, 
the case is disposed of on the sub¬ 
stantive law.” 

Mass.—Levinson v. Connors, 168 N.E. 
736, 737, 269 Mass. 209. 

(3) Where plaintiff died pending 
appeal and motion was made for sub¬ 
stitution of his widow, reviewing 
court, in absence of biiefing by par¬ 
ties on point whether widow had suf¬ 
ficient Interest to maintain action, 
would pass point so as to decide ba¬ 
sic question, and point from factual 
standpoint could be subject of fur¬ 
ther action in trial court. 

N.J.—Bruno v. City of Long Branch, 
114 A 2d 273, 36 N.J.Supor. 304, 
affirmed 120 A.2d 760, 21 N.J. 68. 

Stipulation as to oral argument 
In view of a supreme court rule 
providing that all motions, unless 
otherwise ordered, must be submitted 
without oral argument, and on print¬ 
ed or typewritten briefs, the attor¬ 
neys’ stipulation that the motion be 
argued In the supreme court when 
the cause is heard on the merits will 
be disregarded, where the records of 
the supreme court fall to show that 
any application has been made or 
order granted permitting oral argu¬ 
ment of the motion to dismiss ap¬ 
peals when the cause Is heard or at 
any other time. 

Or.—Lombard v. Good, 167 P. 810, 90 
Or. 182. 
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court, in considering a motion to dismiss, is bound 
to make a just and impartial adjudication of the 
rights of litigants where that can be done without 
doing violence to rules of procedure or injustice to 
the rights of the parties^O-5 Accordingly, it is com¬ 
mon practice to overrule the motion where the facts 
on which the motion is based are controverted^! or 
do not sustain the ground urged where appellee's 
motion to dismiss presents no question which is 
jurisdictional ;^2.6 where the case may be disposed 
of without considering the motion,^2 where the 
appeal is devoid of merit, ^2 5 or where the judgment 
of the trial court is or should be affirmed 2.1 o 
where the conclusions of the trial court are correct 
and no different results on the merits may be ar¬ 
rived at on appeal ;43.15 where the affidavits filed in 
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support of the motion are conflicting;^^ where the 
opposing contentions of the parties present a ques¬ 
tion more properly to be considered on appeal than 
on the motion where there are sufficient facts 
shown by the record and the reasons of the trial 
judge for a decision where the grounds of the 
motion do not cover all the errors assigned where 
a serious or substantial question is presented which 
requires further argument;^® where, although the 
ground is technically sound, the only effect of 
quashing the appeal would be to postpone considera¬ 
tion of the case;^*^ where there is an appeal on a 
question of law;^"^*® where dismissal of the appeal 
would not affect the real question involved;^® or 
where there is no record in the case.48-5 However, 


40.5 Tex.—Smirl v. Globe Labora¬ 
tories, 188 S.W.2d 676, 144 Tex. 41. 
“A failure to observe and comply 
with the rules prescribed by this 
court regrulatinir the manner of bring¬ 
ing cases before it, is a valid and 
sufficient ground, in the discretion of 
the court, for the dismissal of an 
appeal or writ of error, unless good 
cause is shown why this is not 
done. It is not to be Inferred, how¬ 
ever, that the court must in all cas¬ 
es sustain motions to dismiss upon 
a mere failure to comply with the 
strict letter of this rule; but the 
court, in acting on such motion, may 
unquestionably ‘give such direction 
to the case as will cause the least in- 
('onvenlence or damage from such 
failure, as far as practicable.' " 

Tex —Smirl v Globe T^aboratorles, 
188 SW2d 676. lit Tox 41— 
Shanks v. Carroll, 60 Tex. 17, 18. 
41. Cal.—Cantlay v Olds & Stoller 
Inter-Exchange, 283 P. 942, 208 C. 
644. 

Oa —Grizzel v. Grizzel, 9 S.E.2d 247, 
190 Ga. 219—Jones v. Johnson & 
Ledbetter Const Co, 194 S.B. 902, 
186 Ga. 323—Goldsmith v City of 
Atlanta, 194 S.E 628, 186 Ga. 96. 
Ind—Conley v Hilo, 187 N.E 761. 
Okl.—Worrell v Pruitt & Co, 279 P. 
336, 137 Okl 280. 

Or.—^Kaufman v Culbertson, 266 P. 
330, 121 Or. 338. 

Tex.—Guerra v. McClellan, Clv.App , 
243 S W 2d 715, mandamus over¬ 
ruled—Schlofman v. Bear Canon 
Coal Co.. Clv.App., 77 S.W.2d 337— 
Watson V. City of San Marcos, Civ. 
App., 29 S.W.2d 828—Davis v. Bak¬ 
er, Civ.App.. 268 S.W. 766. 

Wfiish.—Schultz v, Cardwell, 253 P. 
822, 142 Wash. 489—Stevens v. Ir¬ 
win, 231 P. 788, 132 Wash. 289. 

4 C.J. p 600 note 9. 

43 . Ill.—In re Whipple’s Estate, 2 
N.B.2d 866, 286 Ill.App. 491. 

Ind.—^Department of Financial In¬ 
stitutions V. Zmudzinskl, 28 N.E.2d 
606, 107 Ind.App. 681—Western 


Union Telegraph Co. v. Throop, 
129 NE 875, 76 Ind.App. 68. 

La.—Hogan v. Hogan, 168 So. 610, 
181 La. 27. 

Warren v. Gulf Ins. Co., App., 7 
So. 2d 426—Murphy v. B. Mutti, 
App., 176 So. 402. 

Mont.—In re Bradfleld’s Estate, 221 
P. 631, 69 Mont. 247. 

Nev.—Mellan v Messenger, 228 P. 
1096, 48 Nev. 235. 

Ohio—Holmes v. Bowen, 19 N.E.2d 
974, 60 Ohio App. 168. 

Pa.—Hoban v. Conroy, 32 A.2d 769, 
347 Pa. 487. 

Va.—County Bd. of Arlington Coun¬ 
ty, Va., v. Kent Stores of Washing¬ 
ton, 86 SE2d 44, 196 Va. 929. 
Wash.—Proctor v. Appleby, 188 P. 

481, 110 Wash. 403. 

4 C.J. p 600 note 10. 

Aoqniesoence in judgment 
Where the facts alleged on a mo¬ 
tion to dismiss an appeal do not 
show that appellant acquiesced in 
the Judgment appealed from as 
claimed, the motion to dismiss the 
appeal will be overruled. 

La.—Hogan v. Hogan, 168 So. 610, 
181 La. 27. 

42.6 Ind.—General Finance Corp. v. 
Smith, 109 N.E.2d 96. 123 Ind App. 
302. 

43. Miss —Yazoo & M. V. R. Co. v. 

McNeely, 83 So. 815, 121 Miss. 803 
4 C.J. p 600 note 11, 

43.6 Cal —Green v. Sears, Roebuck 
& Co, 262 P.2d 768, 116 C.A.2d 796. 

43.10 Ala.—Watson v. Mobile & O. 

R. Co., 173 So. 48, 283 Ala. 690. 

Cal.—Silver Burdett Co. v. State 
Board of Education of California, 
98 P.2d 538, 86 C.A.2d 714. 

Ga.—Littlegreen v. Gardner, 67 S.E. 

2d 713, 208 Ga. 628. 

Ill.—Lorlmer v. Rosehill Cemetery 
Co., 59 N.E.2d 893, 825 Ill.App. 258. 
Minn.—Kerzie v. Rodme, 11 N.W.2d 
771, 216 Minn. 44. 

43.16 Minn.—^Radabaugh y. Just, 80 
N.W.2d 684, 226 Minn. 187. 
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44. Cal.—^Woodbury v. Nevada 
Southern R. Co., 52 P. 650, 120 C. 
367. 

La.—Foret v. Stark, App., 16 So.2d 
79. 

4 C.J. p 600 note 12. 

44.6 Nev.—Brownfield v. F. W. 
Woolworth Co., 242 P.2d 810, 69 
Nev. 143—Monitor Pipe & Steel Co. 
v. Flanigan Warehouse Co., 172 P. 
2d 846, 63 Nev. 449. 

44.10 La.—Succession of Derouen, 
App., 47 So.2d 61. 

45. Cal.—Robbins v. Sonoma Coun¬ 
ty Flood Control and Water Con¬ 
servation Diet, 292 P.2d 62, 188 C. 
A.2d 291. 

Ga.—Dodson Printers’ Supply Co. v, 
Harris, 41 S.E. 54, 114 Ga. 966. 
Minn.—Larson v. Dahlstrom, 6 N.W. 

2d 37, 213 Minn. 695. 

N.Y. —Seymour v. Spring Forest 
Cemetery Ass’n, 61 NE. 1094, 167 
N.Y. 697. 

46. Cal.—Verdier v. Verdler, 267 P. 
2d 723, 118 C.A.2d 279—Keyes v. 
Hurlbert, 109 P.2d 364, 42 C.A.2d 
632—Henz v. Pinney, 94 P.2d 410, 
34 CA.2d 669—Wilfert v. Peters, 
47 P.2d 310, 8 G.A.2d 1—Thompson 
V. Beyer, 16 P.2d 641, 127 C.A. 149. 

47. Ill.—Gould V. Klabunde, 68 N.E. 
2d 258, 326 Ill.App. 643. 

Pa.—Moffatt V. City of Carbondale, 
170 A. 269, 314 Pa. 81. 

47.6 Ohio.—Davis v. Teachnor, App., 
62 N.E.2d 876—Snell v. Bowser, 
App., 45 N.E 2d 804. 

48. Md.—Purnell v. Ocean City, 169 
A. 359. 162 Md. 169. 

48.5 La.—Conley v. Henry, App., 19 
So.2d 149. 

Appeal not taken in time 
Fact that clerk's certificate did not 
show that proceedings for prepara¬ 
tion of record were terminated in 
superior court did not render record 
insufficient to sustain motion to dis¬ 
miss the appeal, where motion to 
dismiss was made on ground that ap- 
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in a proper case the cause may be remanded to the 
lower court for the taking of proof.^® 

The motion is to be decided on the condition of 
things existing at the time it is made,®® c5r at the 
time the notice of motion was given.®i A motion 
to dismiss an appeal as a whole will be denied where 
the appeal is well taken in part.®^ A motion made 
for the purpose of delay will be denied,®® as will a 
motion directed to a writ of error which has been 
abandoned.®^ Where the court is evenly divided 
in opinion on a motion to dismiss an appeal, the 
motion cannot be granted.®® In the absence of con¬ 
trary findings, the denial of a motion to dismiss 


imports a finding of all subsidiary facts necessary 
to justify the action taken.®® A motion to dismiss 
defendant's writ of error and to docket the bill 
of exceptions as a cross bill in the case involving 
plaintifFs writ of error will be denied where plain¬ 
tiff’s writ of error was signed by the trial judge 
and filed in the appellate court on a date subsequent 
to the signing and filing of defendant’s writ of er¬ 
ror.®®*® 

A motion to dismiss is to be heard by the appellate 
court in the division in which the case is filed.®®*^® 

That an appeal may he renewed does not justify 
refusal to dismiss it on motion.®*^ 


peal was not taken within time pre¬ 
scribed by law. 

Cal—Kraft v. Brigrgs. 69 P.2d 1044. 
16 C.A.2d 667. 

49 . La.—Lewis v. Lewis. 99 So. 202, 
155 La. 231—Jackson v. Parish of 
Vernon, 91 So. 609, 160 La. 1057— 
Raines v. Dunson, 78 So. 674, 143 
La. 321—Levert v. Shirley Plant¬ 
ing Co.. 68 So. 127, 136 La. 1065. 

Waller v Rapides Grocery Co., 
App., 19 So 2d 152—Conley v. Hen¬ 
ry, App, 19 So.2d 149—Miller v. 
White. App. 163 So. 777—Gibson 
V. Toung, App,. 163 So. 747—^Wynn 
V. Hillman, App., 147 So. 649— 
Tolmas v. Lofaso, 122 So. 907, 10 
La.App. 785—J. R. Watkins Co. v. 
Bankston, 2 La.App. 630. 

Tex—Barnes v. McCulloch, Civ.App., 
63 S.W 2d 89. 

4 C.J. p 601 note 14. 

AoRnissoenos in judgment 

(1) Where appellee moves to dis¬ 
miss an appeal because appellant has 
acquiesced In the judgment, the rule 
Is to remand the case for trial of the 
issue raised. 

La.—Jackson v. Parish of Vernon, 91 

So. 609, 160 La. 1067—Raines v. 
Dunson, 78 So. 674, 148 La. 821. 

Gibbs V. Tourres, App., 43 So.2d 
801—Hall V. Federal Land Bank of 
New Orleans, App., 177 So, 485— 
Miller V. White, App., 163 So. 777— 
Tolmas v. Lofaso, 122 So. 907, 10 
La.App. 786—J. R. Watkins Co. v. 
Bankston, 2 La.App. 680. 

4 C.J. p 601 note 14 [c]. 

(2) Such a motion will not be de¬ 
termined on ex parte affidavits first 
filed in the supreme court, in the ab¬ 
sence of admission of their truth by 
appellant. 

La.—Jackson v. Parish of Vernon, 
91 So. 609, 160 La. 1067. 

(8) But where an appellate court 
had already affirmed the judgment, 
its duty was to deny appellee's mo¬ 
tion to dismiss the appeal, made on 
the ground that appellant had ac- 
qulesoed in the judgment, and final¬ 
ly to pass on the merits, since no 
good purpose would be served by de« 


ferring the flnal decree through re¬ 
manding. 

La.—Miller v. White, App., 163 So. 
777. 

Matters dehors record 

Where a motion to dismiss an ap¬ 
peal is based on matters dehors the 
record, the case will be remanded for 
the purpose of taking evidence on 
the issues of fact raised in the mo¬ 
tion. 

La.—Levert v. Shirley Planting Co., 
68 So. 127, 136 La. 1065. 

Wynn v. Hillman, App., 147 So. 
649. 

Bight to prosecute appeal 

“If the ex parte showing raises 
doubt of the right in appellant to 
prosecute appeal, the proper course 
is to remand the case for trial of 
that question; but ... no good 
reason appears for remanding the 
case for the sole purpose of having 
admitted in evidence on the issue of 
lack of right to prosecute the appeal, 
the authentic instrument exclusively 
relied on by mover.’* 

La.—Gibson v. Young, App., 163 So. 
747, 749. 

Where facts are admitted 

Where the facts on which a mo¬ 
tion to dismiss an appeal was based 
are admitted, it is not necessary to 
remand the case in order that proof 
may be offered to establish those 
facts. 

La.—Hogan v. Hogan, 168 So. 610, 
181 La. 27. 

St. Charles St. R. Co. v. Board 
of Assessors, 26 So. 90, 61 La.Ann. 
469. 

Where lower court’s judgment is 
considered correct by the appellate 
court, so that to entertain a motion 
to dismiss, requiring the remanding 
of the case for the taking of testi¬ 
mony, would only delay a final deter¬ 
mination of the case, the motion 
will not be entertained. 

La.—^Abraham Lincoln Home Found¬ 
ing Co. V, Gibson, App., 162 So. 
237. 

Where the court has ample evi¬ 
dence in the record to justify an 
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opinion on the merits, the case will 
not be remanded for further proof. 
La—Hogan v. Hogan, 168 So. 610, 
181 La 27. 

50. La.—Pradel v. Pradel, 1 Mann 
Unrep.Cas. 62. 

51. Cal.—First Nat. Bank of Duran¬ 
go V. Haines, 260 P 2d 644, 114 C.A 
2d 708—Snyder v. Cotton, 220 P.2d 
672, 98 C.A.2d 491—Clyde v. Clyde, 
193 P.2d 9, 85 C.A.2d 249—Cald¬ 
well V. Harvey, 192 P.2d 62, 85 CA. 
2d 104—Santa Rosa Bank ▼. Stri- 
ening, 82 P. 661, 1 C.A. 616. 

Order of appeal changed 
Where an attorney for defendant 
and appellant changed verbiage of 
motion and order for appeal after 
appellee moved to dismiss appeal, 
the motion to dismiss the appeal 
must be decided on the basis of the 
language of the original motion and 
order for allowance of appeal as 
signed by the trial Judge. 

La.—Tempi eman v. Tempi cman 

Bros , App , 166 So, 824. 

52. Nev.—Sugarman Iron A Metal 
Co. V. Morse Bros Machinery & 
Supply Co., 255 P. 1010, 60 Nev. 
191. 

4 C.J. p 601 note 16V&. 

53. La.—Hillard v. Taylor, 38 So 
694, 114 La. 883—Phelan v. Wilson, 
38 So. 670, 114 La. 813. 

54. Fla.—Board of Public Instruc¬ 
tion for Marion County v. Godwin, 
104 So. 779, 89 Fla. 379. 

55. Wash.—Streck v. Taylor, 23 P.2d 
416, 173 Wash. 367. 

4 C.J. p 601 note 18. 

56. Mass.—Trade Mut. Liability Ins. 
Co. V. Peters, 196 N.E. 900, 291 
Mass. 79. 

56.5 Ga.—Georgia Veneer & Pack¬ 
age Co. V. Florida Nat. Bank, 32 S. 
E 2d 465, 198 Ga. 691. 

56.10 Tenn.—Love Hardware Co. v. 
Connatser, 180 S.W.2d 129, 27 Tenn. 
App. 302. 

57. La.—Resweber v. Jacob, 86 So. 
2d 64, 229 La. 866—State v. Sal- 
men Brick A Lumber Co., 90 So. 
273, 149 La. 968. 
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Two motions simultaneously filed by different par¬ 
ties will, if such a course is convenient or pro¬ 
motes justice, be disposed of together.®* 

b. Time of Hearing 

Under tome court rules, a motion to dismiss Is dis¬ 
posed of before proceeding to the merits of the appeal. 

Rules of court usually prescribe the time at which 
motions to dismiss may be heard.®* Generally, such 
motion will be disposed of before proceeding to the 
merits of the appeal,®* although it has been held 
that a motion to dismiss will be continued until a 
hearing on the merits where the record is volumi¬ 
nous,or where, as will appear in subdivision c of 
this section, the ground for dismissal involves an 
investigation of the merits. A motion to dismiss 
on the ground that the case-made does not contain 
a proper averment by way of a recital may be held 
in abeyance pending the correction of the case-made 
as authorized.®^ In some jurisdictions the appellate? 
court will not pass on the motion to dismiss prior 
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to the submission of the case on its merits,®**® ex¬ 
cept in extraordinary circumstances.®**^* 

It has been held that, unless the motion is season¬ 
ably placed on the motion docket, the court will re¬ 
fuse to consider it at all,®* and that, where a mo¬ 
tion is noticed for a certain day in term, and is not 
called on that day or postponed by order of the 
court to a subsequent day, it cannot afterward be 
taken up without the consent of the parties.®® 

c. Matters Determinable 

On motion to ditmisa, the court will ordinarily not 
consider the merits of the appeal or questions involving 
them, or controverted questions; nor will it consider be¬ 
fore a hearing on the merits a motion requiring examina¬ 
tion of the entire record. 

Quoted in: Colo.—Johnson v. George, 200 P.2d 931, 932, 
119 Colo. 153. 

On a motion to dismiss, the appellate court will 
not ordinarily consider or determine the merits of 
the appeal, or questions involving its merits,®® and 


68. N.M.—In re Helman's Will, 290 
P, 742, 35 N.M. 97. 

69. Ky.—Haggin v. Montague, 101 
S.W. 893, 31 Ky.L 123. 

SD—State v. Sioux Palls Brewing 
Co., 60 N.W. 629, 2 S.D, 363. 

4 C.J. p 601 note 19. 

60. Cal —Hohnemann v. Pacific Gas 
& Electric Co., 85 P.2d 161, 29 C.A. 
2d 661. 

Iowa —Farmers’ State Saving Bank 
of Promise City v. Miles, 221 N.W. 
449, 206 Iowa 766. 

4 C J. p 601 note 20. 

Sabmiasioni with cause 

Where appellee’s motion to dismiss 
the appeal or affirm the judgment, on 
the ground that the abstract of rec¬ 
ord was not filed within the time 
specified, was ordered submitted with 
the cause, appellee has the right to 
insist upon a ruling on the motion 
before a hearing on the merits. 
Iowa.—Farmers’ State Sav Bank of 
Promise City v. Miles, supra. 

When cause is called for hearing 

Supreme court rule authorizing an 
appellate court to dismiss an appeal 
when the cause is called for hearing 
has no application to a situation 
where an appellant has not only fail¬ 
ed to comply with rules of the su¬ 
preme court and is, without good 
cause, knowingly in default before 
date of the hearing but also has dis¬ 
regarded the order and admonition 
of the court with respect to a con¬ 
tinuance of the cause to a fixed 
date made by the court in accord¬ 
ance with statute. 

Mo.—^Anderson v. Kuhs, App., 213 8. 
W.2d 238. 

61. Or.—^Merrlam v. Victory Placer 


Min. Co., 56 P. 76. 68 P. 37, 60 P. 
997, 37 Or. 321. 

4 C.J. p 601 note 21. 

62. Okl—Selbold v. City of Musko¬ 
gee, 8 P.2d 36, 166 Okl. 81. 

62.5 La —Shreveport Laundries v. 
Red Iron Drilling Co, App., 192 
So 896. 

Vt—Turner v. Bragg, 30 A.2d 460, 
113 Vt. 166. 

62.10 Vt—Turner v. Bragg, supra. 

63. Wash.—Kubillus v. Ewert, 82 P. 
147, 40 Wash 38. 

64. Mich—Ireland v. Spalding, 11 
Mich 456, 

65. Cal.—^Anderson v. Anderson, 126 
P.2d 614, 20 C2d 431—Johnson v 
Sun Realty Co, 10 P.2d 460, 216 
C 382—In re Sayles' Estate, 298 P. 
971, 212 C, 437—Haines v Commer¬ 
cial Mortg. Co., 269 P. 9*21, 205 C. 
71—Deacon v. Deacon, 255 P. 798, 
201 C. 190—Jenks v. Lurie, 234 P. 
370, 196 C. 682—Sheehan v. Board 
of Police Com'rs of City & County 
of San Francisco, 206 P. 70, 188 C. 
626. 

Taylor v. Parsons, 102 P.2d 1096, 
39 CA2d 336—Gallo v. Boyle Mfg. 
Co, 86 P 2d 1067, 30 C A 2d 663— 
Rubio V. Nye & Nlssen, 36 P.2d 196, 
140 C.A. 46—Jackson v. Morse, 18 
P.2d 970, 129 C.A. 497—Tong v. 
Sun Realty Co., 7 P.2d 1101, 120 C. 
A. 477 — Shultz V. O’Rourke, 4 P.2d 
797, 118 C.A, 207—Casseta v. Del 
Frate, 298 P. 65, 113 C.A. 297—W. 
J. Somers Co. v. Smith, 188 P. 311, 
45 C.A. 703—Rossi v. Scott, Mag- 
ner & Miller, 183 P. 263, 41 C.A. 
646—In re Sharp’s Estate, 100 P. 
1071, 10 C.A. 1. 

Colo.—Brennan Const. Co. v. Colo¬ 
rado Springs Co., 296 P.2d 686, 133 
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Colo. SOI, certiorari denied 77 S.Ct. 
126, 362 U S. 886, 1 L.Ed.2d 88. 

Idaho—Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co. 30 P.2d 1076, 54 Idaho 270. 

Ill —Townsend v. Gash, 191 lll.App. 
310, transferred to Supreme Court 
108 N.E. 744, 267 Ill. 678. 

Ind.—Central States Gas Co. v. Par- 
ker-Russell Mining & Manufactur¬ 
ing Co., 142 N.E 119, 196 Ind. 163. 

McConnell v. Thomson, App., 200 
N.E. 96, superseded 8 N.E.2d 986, 
213 Ind. 16. 

Iowa—Northwestern Trading Co. v. 
Western Live Stock Ins. Co., 163 
N.W 360, 180 Iowa 878. 

La—Pugh V. Pugh, 43 So.2d 694, 216 
La. 239—State ox rel. Zelden v. 
Home Realty Inv. Co., 36 So 2d 
633, 214 La 45—State ex rel Wil¬ 
lis V. General Longshore Workers, 
8 So 2d 68, 200 La. 398—Foster v. 
F. II. Koretke Brass & Mfg, Co., 1 
So 2d 674, 197 La. 401—Succession 
of Uthoff, 200 So. 290, 196 La. 892 
—Succession of Price, 198 So 894, 
196 La 172—Succession of Lissa, 
193 So 663, 194 La. 328—In re Geo. 
D. Geddes Undertaking & Embalm¬ 
ing Co, 177 So. 240, 188 La. 366— 
Alliance Trust Co. v. Streater, 167 
So. 726, 180 La. 814—Gottlieb v. 
Avery Realty Co., 167 So. 369—Kel¬ 
ly, Weber & Co. v. F. D. Harvey & 
Co., 161 So. 201, 178 La. 266—S. 
Bender Iron & Supply Co. v. Peli¬ 
can Well Tool & Supply Co., 141 
So. 848, 174 La. 826—Hunter v. 
Rector, etc., of St. Ann’s Chapel, 
137 So. 860, 173 La. 464—Typhoon 
Fan Co. v. Pilsbury, 118 So. 70, 166 
La. 883, followed in 118 So. 73, 166 
La. 891—In re Gem Co., HO So. 
636. 162 La. 416—John Barkley & 
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Co. y. Ham & Seymour, 108 So. 146, 
167 La. 872—^Drewes & Co. v. Ham 
& Seymour, 103 So. 241, 167 La. 861 
—Cambon Bros. v. Suthon, 87 So. 
612, 148 La. 669—Dreyfus v. Amer¬ 
ican Bonding* Co., 67 So. 842, 186 
La. 491. 

General Motors Acceptance Corp 
V. McCarthy, App., 60 So.2d 520— 
Woods V. William Rodnour Trans¬ 
fer & Storage Co., App., 3 So. 2d 
213—Shreveport Laundries v. Red 
Iron Drilling Co., App., 192 So. 895 
—State ex rel. Thalheim v. City of 
Gretna, 140 So. 841, 19 La.App. 607 
—Rex Credit Co. v. Eumont, 140 
So. 113, 19 La.App. 604. 

Miss.—Solomon v. Continental Bak¬ 
ing Co., 165 So. 607, 174 Miss. 890. 

Nev.—In re Devincenzi's Estate, 183 
P.2d 831, 64 Nev. 455—Ooxpns Jo- 
ris cited la Sullivan v. Nevada In¬ 
dustrial Commission, 14 P.2d 262,1 
263. 64 Nev. 801—E. Reinhart Co. | 
V. Oklahoma Gold Mining Co., 226 i 
P. 902, 48 Nev. 82—In re McKay's 
Estate, 184 P. 306, 43 Nev. 114. 

N.Y.—Behre v. MacQuold, 169 N.T.S. 
130. 

N.D —Powell V. International Har¬ 
vester Co. of America, 170 N.W. 
659. 41 N.D. 220. 

Ohio.—Jaeger v. Goldzwig, App., 60 
N.E.2d 626, first case—Forsythe 
v. Rees. App., 34 N.E.2d 819. 

Or.—Silbaugh v. Guardian Building 
& Loan Ass'n, 97 P.2d 943. 164 Or. 
286, mandate recalled and vacated 
on other grounds 99 P 2d 1017, 164 
Or. 286—Electrical Products Corp. 
y. Ziegler Drug Stores, 68 P.2d 
186. 167 Or. 267—Johnson v. Shas¬ 
ta View Lumber & Box Co., 266 P. 
438, 180 Or. 619—Winters v. 

Grimes. 264 P. 869, 124 Or. 214— 
Meaney v. State Industrial Acci¬ 
dent Commission, 227 P. 305, 113 
Or. 371—Tokay Heights Develop¬ 
ment Co. V. Hull, 167 P. 677, 92 Or. 
169—Flynn v. Davidson, 156 P. 197, 
80 Or. 602—Title Insurance & Trust 
Co. v. Northwestern Long-Distance 
Telephone Co., 162 P. 873, 79 Or. 
203. 

8.D.—^Kamrar v. Sanborn County. 
244 N.W. 89, 60 S.D. 147. 

Tex.—Beckham v. Munger Oil & Cot¬ 
ton Co.. Civ.App.. 209 S.W. 186, 
reversed on other grounds Munger 
Oil & Cotton Co. V. Beckham, Com. 
App., 228 S.W. 128. 

Wash.—^Kracke v. Cohen, 205 P. 13, 
119 Wash. 829. 

Wis.—In re Sather's Guardianship. 
262 N.W. 717. 

Wyo.—Ooepns Juris Bsonndam cited 
In Bales v. Brome, 105 P.2d 668. 
671, 56 Wyo. Ill—Security-First 
Nat Bank of Los Angeles v. King. 
16 P.2d 1112, 46 Wyo. 98—Enos v. 
Keating, 265 P. 1, 86 Wyo. 318— 
North Laramie Land Co. v. Hoff¬ 
man, 201 P. 1022, 28 Wyo. 188— 
Hall Oil Co. V. Barquin, 201 P. 160. 
28 Wyo. 151. 

4 C.J. p 602 note 81. 


**On the trial of motions to dis¬ 
miss appeals, the question whether 
the Judgment appealed from is cor¬ 
rect or Incorrect is not an issue; the 
only issue presented being whether 
or not the appellant is entitled to 
the appeal as a matter of law.*' 

La.—Hunter y. Rector, etc., of St. 
Ann's Chapel, 187 So. 850, 851, 173 
La. 464. 

Party's right to ha heard on the 
merits is statutory, depending entire¬ 
ly on whether he or she is within 
the general class designated by the 
statute, and the question should be 
determined in advance of hearing on 
the merits. 

Nev.—In re McKay's Estate, 184 P. 
805, 43 Nev. 114. 

Applioability of rule as to oonssat 
Judgment 

Without going into a considera¬ 
tion of matters that might be pre¬ 
sented on the appeal, the court, on 
motion to dismiss an appeal from a 
Judgment entered on stipulation, will 
examine the certified copy of the 
Judgment roll solely to determine 
whether the appeal la within either 
of the exceptions to the rule that an 
appeal does not lie from a consent 
Judgment as claimed. 

Cal.—Guignl v. Ratto, 181 P. 809, 41 
C.A 49. 

Determining propriety of remand 

"Appellate courts are vested with 
adequate original Jurisdiction 
to consider the merits of a motion 
to dismiss an appeal, based upon 
supporting attached documents, to 
the extent necessary to determine 
whether the motion should be denied 
or granted or whether the case 
should be remanded for taking of 
testimony on the motion; and. when 
the contents of the supporting docu¬ 
ments disclose lack of merit in the 
motion, the court should deny motion 
and not remand the case." 

La.—Gibson v. Young, App., 168 So. 
747, 749. 

Searing opposition; opening default 

The appellate division on motion 
made to dismiss an appeal, based on 
an order in the court below declaring 
the appeal abandoned, will not hear 
the opposition on the merits with the 
view of opening a default in serving 
their case. 

N.Y.—Behre y. MacQuoid, 169 N.T.S. 
130. 

Ordering Judgment on merits 

The appellate court cannot order a 
Judgment entered on the merits of 
the case, on motion to dismiss an 
appeal. 

Cal.—Ouzoonlan y, Vaughan, 221 P. 
968, 64 aA. 869. 

Questions not oonsidersd 

(1) Objection that appellant in his 
opening brief had failed to point out 
error. 

CaL—Ratliff y. Ratliff, 280 P. 664. 
100 C.A. 566. 
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<2) The yalldlty of an order clos¬ 
ing an estate, entered while eult was 
pending in the supreme court 
Colo.—Ward v. Ward, 8 P.2d 416, 89 
Colo. 896. 

(8) Right to sue. 

La.—^Borden v. Louisiana State 
Board of Education, 123 So. 655. 
168 La. 1005, 67 A.L.R. 1188. 

(4) Sufficiency of the sureties upon 
the undertaking. 

Or.—Ranzau v. Davis, 168 P. 279, 85 
Or. 26. 

(6) Objection that the transcript 
does not intelligibly present any 
question to be decided. 

Or.—St Martin v. Hendershott 161 
P. 706, 82 Or. 68. 

(6) Question whether orders enter¬ 
ed more than sixty days prior to the 
appeal from the decree will be con¬ 
sidered. 

Or.—Stacey v. McNlcholas, 144 P. 
96, 76 Or. 167. 

(7) Questions whether exceptions 
to a chancellor's rulings on evidence 
and fact findings are before the su¬ 
preme court. 

Vt—Fire Dist. No. 1 of Town of 
Barre y. Graniteville Spring Water 
Co.. 150 A. 459, 102 Vt 611. 

(8) Whether the court erroneous¬ 
ly refused relief from default in not 
serving a bill of exceptions within 
the time limit 

Cal.—Lewith v. Rehmke, 9 P.2d 297, 
215 C. 241. 

(9) Where a verdict was rendered 
against one defendant, and plaintiff 
did not make such defendant a party 
to his bill of exceptions, whether he 
can proceed to Judgment against the 
other defendants on reversal, with¬ 
out having the verdict and Judg¬ 
ment in his favor against the one de¬ 
fendant set aside. 

Ga—Evans v. Williams, 113 S.B. 703, 

I 29 Ga.App. 126. 

(10) Question whether the county 
attorney could prosecute the appeal 
where he did not make himself a 
party. 

Ky.—Commonwealth y. Columbia 
Trust Co., 178 S.W. 386, 162 Ky 
825. 

(11) How far the acquiescence of 
the parties to a Judgment will affect 
the rights of a third person appeal¬ 
ing therefrom. 

La.—Raines v. Dunson, 82 So. 690, 
145 La. 625. 

(12) That the stenographer failed 
to file the transcript of the evidence 
in the lower court. 

Miss.—J. J. Newman Lumber Co. y. 
Lucas, 67 So. 216, 108 Miss. 784. 

(13) Question whether others 
should have been parties to a mo¬ 
tion for new trial. 

Nev.—Pacific Live Stock Co. v. Elli¬ 
son Ranching Co., 286 P, 120. 62 
Nev. 279. 
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motions requiring or involving such consideration t will be denied nor will it consider controverted 


(14) Whether evidence euataine 
flndincr that constitutional privilege 
against self-incrlminatlon was as¬ 
serted in bad faith. 

N.T.^In re Levy, 174 N.B. 461, 266 
N.Y. 228. 

(16) An order extending the time 
to serve a case-made, regular on its 
face and reciting unavoidable acci¬ 
dent and misfortune as the reason 
for not serving it previously. 

Okl.—O’Neil Engineering Co. v. City 
of Lehigh, 169 P. 497, 61 Okl. 67— 
Spaulding v. Beidleman, 162 P. 367, 
49 Okl. 197. 

(16) Whether defaulting defend¬ 
ants erroneously taxed with all costs 
could Join in appeal. 

Or.—Bronn v. Soules, 11 P.2d 284, 
140 Or. 808. 

(17) Question of whether or not 
certain medical testimony is Intel¬ 
ligible without reproducing in the 
brief certain X-ray photographs 

S D—Warwick v. Bliss, 187 N W. 716, 
46 S.D. 388. 

(18) In reviewing an order relat¬ 
ing to inheritance tax. a contention 
that the entire proceeding below was 
erroneous because following an ear¬ 
lier law instead of a repealing act. 
Wyo—In re Austin’s Estate, 246 P. 

459, 35 Wyo. 176. 

(19) That reviewing court had no 
Jurisdiction to correct alleged irreg¬ 
ularities because they were, if any¬ 
thing, errors of law. 

Wyo.—Bank of Commerce v. Wil¬ 
liams, 69 P 2d 626, 62 Wyo. 1, 110 
A.L.R. 1463. 

(20) Whether district court had 
authority in law to pass on issues 
other than those for determination 
of which cause was remanded there¬ 
to by supreme court. 

La.—^Alba v. llolstead, 26 So 2d 292, 
210 La. 76. 

(21) Other questions. 

Miss—Schwarz v. McKay, 186 So. 
200, 184 Miss. 422. 

Ohio.—Dismler v White, App., 68 N. 
E.2d 880. 

Qneatioiui oo&Mderad 

(1) On motion to dismiss appeal, 
ordinarily the only questions are 
whether Judgment or order is ap¬ 
pealable, whether appellant has 
right to appeal, and whether appeal 
was taken pursuant to law and rules 
of reviewing court. 

Wyo.—Bank of Commerce v, Wil¬ 
liams. 69 P.2d 626, 62 Wyo. 1. 110 
A.L.R. 1463. 

(2) On motion to dismiss appeal 
by one defendant for failure to serve 
notice of appeal on codefendants, su¬ 
preme court would consider conten¬ 
tion that Judgment against nonap¬ 
pealing defendants was void, since 
if it could be demonstrated from 
face of record that the judgment as 


to the nonappealing defendants was 
void, nonappealing defendants would 
not be “adverse parties*’ and there 
would be no reason for making them 
parties to the appeal. 

Or.—Silbaugh v. Guardian Building 
& Loan Ass’n, 99 P.2d 1017, 164 
Or. 286. 

Tsl Tlorida 

(1) “Ordinarily, on motion to dis¬ 
miss, the Inquiry is limited to as¬ 
certaining whether an appeal lies in 
the given case, and whether it has 
been regularly taken or perfected *’ 
Fla.—Johnson v. Johnson, 107 So. 

342, 343, 91 Fla 275. 

(2) “Where an appeal is taken 
from a discretionary order . 

this court may, on proper motion to 
dismiss the appeal, without going in¬ 
to the merits of the general case, 
consider the question as to whether 
the court below was clearly and pal¬ 
pably acting within the bounds of its 
salutary discretionary power, as 
bearing on the question of whether 
there has been any abuse of the 
right of appeal, or whether the ap¬ 
peal is frivolous.** 

Fla—Johnson v. Johnson, supra 

(3) ‘Where, on motion to dismiss, 
it becomes needful for the appellate 
court to consider the merits of the 
questions presented for review, it Is 
permissible for the court to deny the 
motion and dispose of the cause on 
the merits ** 

Fla —Crichlow v. Equitable Life 
Assur. Soc of U. S., 138 So. 481, 
103 Fla 959 

(4) On a motion to dismiss a writ 
of error or an appeal as frivolous, 
where it is obvious that the Judg¬ 
ment or order appealed from must 
Inevitably be affirmed when the case 
is reached on the docket in due 
course, the motion may be denied 
and a Judgment entered disposing of 
the appeal on its merits. 

Fla.—Treat v. State ex rel. Mitton, 
163 So. 883, 121 Fla. 609—Shea v. 
Carlton, 166 So, 496. 116 Fla. 607. 

(6) Where the supreme court, in 
determining a motion to dismiss an 
appeal as frivolous, both parties hav¬ 
ing filed briefs on the merits, exam¬ 
ines the transcript thoroughly and 
finds no reversible error, the motion 
may be denied and the Judgment 
affirmed, although the granting of 
the motion for the severe remedy of 
dismissal may not be warranted. 

Fla.—Beachland Development Co. v. 
Peterson, 160 So. 225, 111 Fla. 349 
—Grand Lodge Knights of Pythias 
of North America, etc., v. Strand, 
144 So. 824, 107 Fla. 162. 

(6) “Although the appellate court, 
upon a motion to dismiss an appeal 
upon the ground that It is frivolous, 
will make only a superficial examlna- 
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tion of the record for the purpose of 
ascertaining whether any questions 
are presented which may be consid¬ 
ered debatable, yet, when such exam¬ 
ination reveals no substantial error 
in the proceedings and the court is 
satisfied of the correctness of the 
Judgment or decree attacked, and 
can perceive no reason for deferring 
the consideration of the case and the 
briefs arc filed and the cause ready 
to be submitted, the court will, by 
affirmance of the decree or judg¬ 
ment. Anally dispose of the appeal.** 
Fla.—Green v. Cook. 136 So. 464, 102 
Fla 837—Roberta Bros. v. Lang¬ 
ford, 128 So. 810, 99 Fla. 1268. 

(7) Where sUperAcial examination 
of record and briefs falls to show 
that appeal is wholly devoid of mer¬ 
it and reveals that questions are pre¬ 
sented which may be considered de¬ 
batable, supreme court should deny 
motion to dismiss appeal and either 
hold case for hearing In its regular 
order on the docket or proceed to 
adjudication of the merits, wher'» 
briefs have been Aled, arguments 
with respect to the merits have been 
had, and no reason appears for defer¬ 
ring consideration of the case. 

Fla—Ex parte Sams, 67 So 2d 667. 

66. Cal—Williams v. Duffy, 197 P. 
2d 341, 32 C 2d 578, certiorari de¬ 
nied 69 set. 67, 335 ITS. 840, 93 L. 
Ed 391—In re Wunderle’s Estate, 
181 P2d 874, 30 C 2d 274—Colburn 
Biological Institute v. Shaffer, 69 
P.2d 116, 6 C 2d 645—In re Sayles’ 
Estate, 298 P. 971, 212 C. 437—U. S. 
V Ackerman, 280 P 359, 208 C. 99 
—Jenks V. Lurie, 234 P. 370, 195 C. 
682—Sheehan v. Board of Police 
Com’rs of City and County of San 
Francisco, 206 P. 70, 188 C. 626. 

PaciAc States Sav. & Loan Co. 
V. Mortimer, 161 P.2d 684, 70 C.A. 
2d 811—^Williams v. Davis, 164 P.2d 
22, 67 C.A.2d 274—Kelso v. Ulrich, 
153 P.2d 440, 66 C.A.2d 873—Kauff¬ 
man V. Meyberg, 140 P 2d 210, 69 C. 
A.2d 730—Keyes v. Hurlbert, 109 
P.2d 364, 42 C.A.2d 632—Jacques v. 
Akers, 69 P 2d 211, 21 C.A.2d 416— 
Keller v. Cleaver, 66 P.2d 1262, 12 
CA.2d 646—Butcher v. Thornhill. 
62 P.2d B09, 10 CA.2d 666—Smith 
V. Borgh, 199 P 1108, 63 C.A. 61— 
In re Sharp’s Estate, 100 P. 1071, 
10 C.A. 1. 

La.—Alliance Trust Co. v. Streater, 
167 So 726, 180 La. 814—W. L. 
Pace Piano Co. v. Louisiana See- 
burg Plano Co., 148 So. 369, 176 La. 
412—Typhoon Pan Co. v. Pilsbury, 
118 So. 70, 166 La. 883, followed 
In 118 So. 73, 166 X^. 891—Indus¬ 
trial Lumber Co. v. Rogers, 104 So. 
867, 168 La. 667. 

Demasi v. Whitney Trust 4b Sail¬ 
ings Bank, App., 161 So. UK 
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or doubtful questions of law or fact,®*^ matters 
which might properly have been presented by ap¬ 
pellees on the hearing of the petition for leave to 
appeal,®® or in their original answer,®® or matters 
which should have been first raised in the trial 
court.®®*® 


Where, in passing on a motion to dismiss, the 
court would be required to examine the entire rec¬ 
ord, the motion will ordinarily not be considered 
in advance of a hearing on the merits, or will be 
denied.*^® The practice in such cases is to deny the 
motion, or to order that it stand over, with leave 


Miss.—Solomon v. Continental Bak¬ 
ing Co., 166 So. 607. 174 Miss. 890. 
Mo.—Bennett v. Wood, 268 S.W.2d 
660—Coleman v. Ziegler, 248 S.W. 
2d 610. 

Nev.—In re Devincenzi's Estate. 18S 
P.2d 831, 64 Nev. 466. 

N.M.—Christian v. Lockhart, 239 P. 
286. 30 N.M. 484. 

Okl.—Hoffman Bros. Inv. Co. v. Por¬ 
ter, 172 P. 682, 68 Okl. 136. 

Pa.—Beato v. Di Pilato, 106 A.2d 641, 
176 Pa.Super. 602. 

S.D.—Kamrar v. Sanborn County, 244 
N.W. 89, 60 S.D. 147. 

Tex.—Ridgway v. City of Port 
Worth, Civ.App., 243 S.W. 740. 
Wyo.—Enos v. Keating, 266 P. 1, 36 
Wyo. 318. 

Acaniesotaoe in Judgment 

An appeal will not be dismissed 
on motion on the ground of alleged 
acquiescence in the Judgment ap¬ 
pealed from, where the entire mat¬ 
ter can best be disposed of at the 
hearing on the merits. 

La.—Demasi v. Whitney Trust & 
Savings Bank, App., 161 So. 789. 

Advonoement of oanse 

(1) The court will not determine, 
on a motion to dismiss an appeal, 
the question whether the appeal was 
frivolous, if determination of that 
question requires such an examina¬ 
tion of the record and the appeal 
on its merits as amounts to a sub¬ 
stantial advancement of the cause. 
Cal.—Keys v. Mother Lode Exten¬ 
sion Mines, 299 P. 624, 212 C. 612. 

(2) A motion to dismiss an appeal 
Involving consideration of the mer¬ 
its. which is in substance but a mo¬ 
tion to advance the cause for hear¬ 
ing, should be denied without preju¬ 
dice to the future consideration of 
the appeal on the merits. 

Cal.—Casseta v. Del Prate, 298 P. 65, 
118 C.A. 297. 

(3) Where a writ of error is not 
frivolous, the court may deny a mo¬ 
tion to dismiss the writ as frivolous 
and retain the case on its docket 
without exercising the right to dis¬ 
pose of it immediately on the mer¬ 
its, where disposition on the merits 
would give appellant interposing it 
advancement of his cause on the 
docket to the prejudice of other 
oases. 

Fla.—Treat v. State ex rel. Mitton, 
168 So. 883, 121 Pla. 509. 

( 4 ) On motion to dismiss appeal 
tbs appellate court could not pass on 
wbsther trial court had abused its 


discretion, since effect would be to 
advance case out of its regular or¬ 
der. 

Cal.—Boggs V. North American Bond 
& Mortgage Co., 68 P.2d 918, 6 C.2d 
623. 

If it does not appear that the oourt 
has Jnrlsdiotioa, the fact that a mo¬ 
tion to dismiss trenches on the mer¬ 
its affords no reason for maintaining 
the appeal. 

La.—State ex rel. Thurber v. Board 
of Health of City of New Orleans, 
96 So. 833, 163 La 986. 

67. Cal.—^W. J. Somers Co. v. Smith, 
188 P. 311, 46 C.A. 703. 

Conn.—Croning v. Gager-Crawford 
Co.. 23 A.2d 149, 128 Conn. 401. 
Pla.—Norfleet Holding Co. v. Price, 
132 So 643, 101 Fla 666, followed 
in Brintnell v. Eckles, 132 So. 690, 
101 Pla. 816—Willey v. W. J. Hogg- 
son Corporation. 106 So. 126, 89 
Fla. 446. 

Ga.—Brown v. City of Atlanta, 145 
S.E. 855, 167 Ga. 416. 

Ind.—Hollowell v. Leary, 120 N.E. 

386. 69 Ind App. 465. 

Iowa.—Loter v. Metropolitan Life 
Ins. Co. 296 N W. 227, 229 Iowa 
1127—In re Cooper’s Estate, 296 N. 
W. 448, 229 Iowa 921. 

Ky.—Cline v. Cline, 249 S.W. 348, 198 
Ky, 686. 

Ohio.—Forsythe v. Rees, App., 84 N. 
E.2d 819. 

Authorities or arguments will not 
be examined. 

Fla.—^Norfleet Holding Co. v. Price, 
132 So. 643, 101 Pla. 666, followed 
in Brintnell v. Eckles, 182 So. 696, 
101 Pla 816. 

68. Ind.—Atkinson v. Maris, 81 N.E. 
745, 40 Ind.App. 718. 

69. Tex.—Ridgway v. City of Port 
Worth, Civ.App., 243 S.W. 740. 

69.5 Cal.—Anderson v. Anderson, 
126 P.2d 614, 20 C.2d 431. 

La.—Gravity Drainage Dist. No. 2 v. 
Edwards, 20 So.2d 406, 207 La. 1— 
Succession of Gravolet, 186 So. 41, 
191 La. 699. 

70. Cal.—Charles v. Crescent City, 

83 P.2d 34, 12 C.2d 241—Betten¬ 
court V. Bank of Italy Nat. Trust 
& Savings Ass’n, 13 P.2d 659, 216 
C. 174—^Haines v. Commercial 

Mortg. Co., 269 P. 921, 206 C. 71— 
Deacon v. Deacon, 266 P. 798, 201 C. 
190—^Hibernia Savings A Loan So¬ 
ciety V. Doran, 118 P. 626, 161 a 
118. 


Kolis V. Kolis, 230 P.2d 641, 104 
C.A.2d 86—Williams v. Davis, 164 
P.2d 22, 67 C.A.2d 274—Keyes v. 
Hurlbert. 109 P.2d 364, 42 C.A.2d 
632—Olender v. Burnside, 92 P.2d 
499, 33 C.A.2d 609—Riverside Coun¬ 
ty V. Brown, 84 P.2d 161, 29 CA.2d 
834—Blrkhofer v. Krumm, 76 P. 
2d 82, 24 C.A 2d 372—Hall v. Wol¬ 
ford. 71 P.2d 696, 22 C.A.2d 637— 
Rasmussen v. Fresno Traction Co., 
63 P.2d 1038, 11 C.A.2d 357—Hen¬ 
ry H. Cross Co. of California v. 
Prentice, 30 P.2d 1017, 187 C.A. 497 
—Inga V. Blum. 22 P.2d 34. 132 C. 
A. 16—Nelson v. National Guaran¬ 
ty Life Co., 17 P.2d 166, 128 C.A. 
341—City of Los Angeles v. Los 
Angeles-Inyo Farms Co., 14 P.2d 
339, 126 C.A. 61—Brown v. Gow, 14 
P.2d 322. 126 C.A. 118—Shank v 
Blackburn, 216 P. 669, 61 C.A. 677 
Colo.—Johnson v. George, 200 P 2d 
931, 119 Colo. 153. 

Pla—Golden Gate Development Co 
V. Ritchie, 183 So. 846, 134 Pla. 423 
—Knabb v. Mabry, 183 So. 748, 134 
Pla 244—Willey v W. J. Hoggson 
Corporation, 105 So. 126, 89 Pla 
446. 

Nev.—Paclflc Live Stock Co. v. Elli¬ 
son Ranching Co., 192 P. 262, 46 
Nev. 1 

N D.—Powell V. International Har¬ 
vester Co. of America, 170 N.W 
659, 41 ND 220 

WIs.—Cawker v. Dreutzer, 221 N.W. 
401, 197 Wis 98 

Wyo.—Board of Com’rs of Natrona 
County V. Casper Nat. Bank, 96 P. 
2d 664, 66 Wyo. 144. 

4 C.J. p 603 note 36. 

Buie is one of oonvenienoe for the 

expedition of the business of the ap¬ 
pellate court. 

Cal.—Hibernia Savings & Loan So¬ 
ciety V. Doran, 118 P. 626, 161 C. 
118. 

Shank v. Blackburn, 215 P. 669, 
61 C.A. 677. 

"It is only where a mere laspeotlon 
of the record discloses that an appel¬ 
lant is entitled to no relief, that this 
court will entertain a motion to dis¬ 
miss, and thus save unnecessary de¬ 
lay and expense of litigation.” 

Cal.—Bettencourt v. Bank of Italy 
Nat. Trust & Savings Ass'n, 13 P. 
2d 669, 662, 216 C. 174 

Bule limited 

"It is doubtless true that ordi¬ 
narily an appellate oourt will refuse 
to . . . examine the entire rec¬ 

ord, on a motion to dismiss the sp- 
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to renew it on submission or argument of the 
cause on the merits likewise, decision on a mo¬ 
tion to dismiss an appeal in part will be reserved 
until the hearing of the appeal in its entirety, in the 
absence of a showing that respondent will be de¬ 
prived of substantial benefits by the dclay.'^2 ^ mo¬ 
tion to dismiss on a ground upon which the lower 
court acted in passing the order appealed from will 
be overruled, and the ground reviewed on the ap- 

peal.'^s 

On the other hand, it has been held that the re¬ 
viewing court, in dismissing an appeal, will some¬ 
times express its opinion on a question involved in 
an appeal not properly before it, where the matter 
is of moment and the decision may serve to save 
the parties the cost and harassment of further litiga¬ 
tion 
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The appellate court has power, on aflSdavit or 
otherwise, to ascertain such facts as may be neces¬ 
sary to the proper exercise of its jurisdiction,'^^'® 
and whether an appeal bond was filed on time is a 
question of fact properly determined by the appellate 
court.7^-1® Where the question of jurisdiction is 
involved the appellate court will not consider the 
question of estoppel to contest the appeal,'^^*^® and 
the court may examine the whole record in deter¬ 
mining jurisdiction on a motion to dismiss.*^® 

Motion to strike. On a motion to strike from the 
files a motion to dismiss an appeal, the merits of 
the motion to dismiss will not be entertained or 
passed on;*^® and, on a motion to strike and dis¬ 
miss, a motion to strike the judgment roll as con- 


peal. This does not mean, however, 
that the court will dismiss an appeal 
because It necessitates an examina¬ 
tion of the record to determine 
whether the motion should be grant¬ 
ed or denied.” 

N.D—Powell V. International Har¬ 
vester Co. of America, 170 N.W. 
669. 668, 41 ND 220. 

Zn West VlrgUUa 

Although under Barnes Code S 26 
c 136 the appellate court may con¬ 
sider the merits of a cause on a mo¬ 
tion to dismiss an appeal, the inves¬ 
tigation thereof will be extended only 
far enough to ascertain whether 
there is Involved a question of law 
or fact that demands a formal and 
mature inspection of the record as in 
determining the rights of the par¬ 
ties upon a submission for final hear¬ 
ing of the appeal on the merits of the 
cause. “The former rule obtaining 
in this jurisdiction . . . was 

that if in passing upon a motion to 
dismiss an appeal it became neces¬ 
sary to enter upon an investigation 
of questions involving the real mer¬ 
its of the cause, or matters exclu¬ 
sively appropriate for consideration 
upon final submission, or such as 
require an examination of the whole 
record, the proper procedure was to 
deny the motion entirely, or, as 
sometimes held, to deny it tempo¬ 
rarily with leave to renew it upon 
the submission for final determina¬ 
tion upon the appeal, except where 
such an examination was necessary 
to ascertain whether the appellate 
court has Jurisdiction to entertain 
the cause.” 

W.Va.—Amherst Coal Co. v. Prock- 
ter Coal Co., 92 S.E. 258, 256, 30 W. 
Va. 171. 

71. Nev.—Pacific Live Stock Co. v. 
Ellison Ranching Co., 192 P. 262, 
45 Nev. 1. 

N.Y.—Issaia v. Russo-Asiatic Bank, 
193 N.B. 298, 265 N.Y. 614. 


Or.—Flynn v. Davidson, 166 P. 197, 
80 Or. 602 

4 C J. p 603 note 36-37. 

Consideration on renewal 

Where motion of appellee to dis¬ 
miss appeal on ground that it was 
not filed in time was summarily de¬ 
nied with leave to renew it when 
cause came on for hearing on the 
merits, and appellee renewed the mo¬ 
tion and insisted that it be passed 
upon on hearing on the merits, the 
motion was required to be given con¬ 
sideration. 

Kan—First Nat. Bank in Wichita v. 
Bryant, 213 P.2d 1002, 168 Kan. 
471. 

72. Idaho.—Standlce v. Hawley, 295 
P 630, 60 Idaho 269. 

73. Md—Loft, Inc v. Seymer, 129 
A 911, 148 Md 638 

Appellant’s interest in suit 

The question whether appellant 
has an Interest in the suit, being de¬ 
cided in the Judgment appealed from, 
cannot be disposed of or considered 
on a motion to dismiss the appeal. 
La.—Twomey v. Papalia, 77 So. 479, 
142 La. 621. 

74. Minn —In re Colby's Estate, 26 
N.W.2d 769, 223 Minn. 169—Glass- 
mann v. Radke, 188 N.W. 286, 162 
Minn. 253. 

NC—Burgess V. Trevathan, 72 S.E. 
2d 231, 236 N.C. 167—Corporation 
Commission v. Cannon Mfg. Co., 
116 S.E. 178, 186 N.C. 17—Penn- 
Allen Cement Co. v. Phillips & 
Sutherland, 109 S E. 257, 182 N.C. 
437—Baltimore Bargain House v. 
Jefterson, 103 S.E. 922, 180 N.C. 82 
—Taylor v, Johnson, 87 S.E. 981, 
171 N.C. 84. 

74.5 Tex.—Glidden Co. v. Aetna Cas. 
& Sur. Co., 291 S.W.2d 316. 

74.10 Tex.—Glidden Co. v. Aetna 
Cas. & Sur. Co., supra. 
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74.15 Cal.—Bice v. Stevens, 277 P. 
2d 106, 129 C.A.2d 342. 

75. Cal.—Grey v. Brennan, 81 P. 
1014, 147 C. 356. 

Ind —Indianapolis v. L. C. Thomp¬ 
son Mfg. Co.. 81 N.E. 1166, 82 N.E. 
540, 40 Ind.App. 535. 

La—State v. Judges Fifth Cir. Ct., 
13 So. 2, 45 La.Ann 883. 

4 C.J. p 603 note 38. 

Appealability of Judgment 

(1) The question whether the 
Judgment is nonappealable may be 
determined on a motion to dismiss 
and need not be deferred until the 
final ruling in the cause. 

Colo.—Lockhaven Trust, etc., Co. v. 
U. S. Mortgage, etc., Co., 73 P. 409, 
19 Colo.App. 28. 

4 C.J. p 603 note 38 [a]. 

(2) On the other hand, it has been 
held, on a motion to dismiss an ap¬ 
peal, where both appeal and error 
are brought, that the appellate court 
must determine the appealability of 
the case before dismissing the ap¬ 
peal, after proceeding in its deter¬ 
mination of the error case and af¬ 
firming it. 

Ohio.—^Union Trust Co. v. Lessovitz, 
171 N.E. 849, 122 Ohio St. 406. 

Preliminary examination 

Where record on appeal was brief, 
and question. Involving propriety of 
issuance of sale of county flood con¬ 
trol and water conservation district 
bonds, involved factors of grave pub¬ 
lic interest, reviewing court enter¬ 
tained motion to dismiss appeal and 
made preliminary examination of 
record. 

Cal.—Robbins v. Sonoma County 
Flood Control and Water Conserva¬ 
tion Dist, 292 P.2d 52, 188 C.A.2d 
291. 

7A Cal.—Aspegren A Co. v. Sher¬ 
wood Swan A Co., 246 P. 1040, 198 
C. 666. 



# ■C.J.S. 


s 1377 AmiAL & EBEOR 


stituting no part of the record cannot be considered 
where it involves a consideration of the merits.^^ 

d. Evidence 

(1) Sufficiency generally 

(2) Presumptions and burden of proof 

(3) Restriction to record 


(1) Sufficiency Generally 

An appeal will bo dlamlaaod on motion only whoro 
appolloo ahowa himaelf claarly antitlad to diamlaaal. 

An appeal will be dismissed on motion only where 
appellee shows himself clearly entitled to that re- 
lief.7* Accordingly, a motion to dismiss on the 


77. Nev.—Reinhart Co. v. Okla¬ 
homa Gold Minina Co., 226 P. 902, 
48 Nev. 82. 

78. Cal.—Taraaco v. Moyers, 180 P. 
2d 68, 79 C.A.2d 616—Butcher v. 
Thornhill, 62 P.2d 609. 10 C.A.2d 
666—^Attkisson v. Reynolds, 270 P. 
686, 94 C.A. 185. 

Ill.—Weber v. Kemper, 160 N.E. 889. 
820 Ill. 11. 

Ky.—^Proctor v. Louisville A N. R. 

Co., 233 S.W. 786, 192 Ky. 830. 

La.—Bertoniero v, Savoure, 113 So. 
469, 163 La. 1073—Lavergne v. 
Roussel, 72 So. 458. 139 La. 916. 

Doll V. Dearie. App., 89 So. 2d 
640—Mustack v. Union Indemnity 
Co., App., 147 So. 749—Benton v. 
Jacobs, 8 La.App. 274—Causey v. 
Central Const. Co., 2 La.App. 637. 
Nov.—Joudas v. Squire. 249 P. 1068. 
60 Nev. 42. 

Okl.—ScagRs v. Barker, 266 P.2d 
428, 208 Okl. 868. 

S.D.—Carlton v. Savllle, 224 N.W. 
967, 66 S.D. 87. 

Tex.—Grand Leader v. Monnlg Dry 
Goods Co., Civ.App., 259 S.W. 682. 
Wis.—In re Sather’s Guardianship. 

262 N.W. 717, 219 Wis. 172. 

4 C.J. p 600 note 7. 

Agraament by which the parties 
intended to settle all litigation in 
the matter and waive all right of 
appeal should be clearly established 
and not made out by way of infer¬ 
ence as ground for dismissal of an 
appeal because of the satisfaction of 
judgment. 

Wis.—In ra Sather's Guardianship, 
supra. 

Bvidanoa hald siUlloiaat 

(1) To warrant dismissal. 

Cal.—Hughes v. De Mund, 283 P. 94, 
195 C. 242. 

McCabe v. Santa Monica School 
Dist. of Los Angeles County, 127 
P.2d 60, 62 C.A2d 840—Webb v. 
Seaboard Transp. Co., 127 P.2d 14. 
62 C.A.2d 840—Higgins v. P. H. 
Greer Co., 127 P.2d 14, 62 C.A.2d 
839—Duvall v. First Baptist 
Church of Van Nuys, 124 P.2d 89. 
60 C.A.2d 866—Galvan v. Barnett, 
124 P.2d 81, 60 C.A.2d 866—Federal 
Deposit Ins. Corp. v. Eddleman. 
123 P.2d 874, 60 C.A.2d 867—Brad¬ 
ley V. Rylaarsdam, 110 P.2d 492, 
43 C.A.2d 847—Taylor v. Dooley, 
109 P.2d 884, 42 C.A,2d 819—Focht 
V. Cochran. 109 P.2d 878, 42 C.A.2d 
820—Carpenter v. Carpenter, 109 P. 
2d 874, 42 C.A.2d 820—O’Reilly v. 
Continental Baking Co., 107 P.2d 


464, 41 C.A.2d 966—La Pond v. 
Rath Packing Co.. 107 P.2d 448, 41 
C.A.2d 966—^Newman v. Johnstone. 
106 P.2d 995, 40 C.A.2d 808—Elsom 
V. Brooks Clothing of California, 
105 P.2d 996. 40 C.A.2d 809—Mc- 
Callon V. Sturdevant, 106 P.2d 993, 
40 C.A.2d 808—^Johnson v. Chase, 
105 P.2d 992, 40 C.A.2d 811—Mc- 
Closkey v. Krueger, 106 P.2d 992, 
40 C.A.2d 810. 

Iowa.—Tetzloff v. May, 172 N.W. 446, 
186 Iowa 620. 

La.—^Wicker v. Metropolitan Life 
Ins. Co. of New York, App., 189 So. 
485—Dorfer v. City of Natchitoch¬ 
es. App., 160 So. 807. 

Or.—Kellogg v. Smith, 142 P. 330, 
70 Or. 449. 

(2) To show that appellee’s coun¬ 
sel were given the required notice 
of the time and place of delivery of 
the bill of exceptions to the trial 
judge. 

Va.—^Nax:hman v. Chatham-Phenix 
Nat. Bank & Trust Co., 171 S.B. 
676, 161 Va. 676. 

(3) That notice of appeal had been 
served on him by appellants. 

Cal.—Salisbury v. Yawger, 196 P. 
682, 184 C. 783. 

(4) On appeal from judgment in 
jactitation action, to show institu¬ 
tion of petitory action Involving 
same property. 

La—Riley v. Kaempfer, App., 176 
So. 884. 

(5) To show other matters. 

Ill.—Pinnell v. Osburn, 71 N.E.2d 66, 

396 111 32 

Mass.—Thayer Co. v. Binnall, 96 N. 

E.2d 193, 326 Mass 467. 

Miss —Richard v. King’s Daughters 
& Sons, Circle No. 2, 182 So. 101, 
182 Miss. 475. 

Nev—In re Powell’s Estate, 168 P.2d 
646, 63 Nev. 19. 

Tex.—Johnson v. Henderson, Civ. 

App., 132 S.W.2d 468. 

Wash.—Lee v. Maggard, 87 P.2d 106, 
197 Wash. 380. 

Bvldoaos heUI t&suAolsait 

(1) To show execution, delivery, 
and approval by the clerk of a super¬ 
sedeas bond within six months. 
Ala.—National Fire Ins. Co. v. Pear¬ 
son, ISO So. 312, 24 Ala.App. 69. 

(2) To show that the trial judge 
had disqualified himself from certi¬ 
fying the transcript. 

Cal.—Wllfert v. Peters, 47 P.2d 810, 
8 C.A2d 1. 


(8) To establish that the prepara¬ 
tion of the transcript was delayed 
because of appellant’s failure to pay 
the reporter’s fees. 

Idaho.—Miller v. Gooding Highway 
Dist., 20 P.2d 446, 62 Idaho 779. 
(4) To show diligence in the pros¬ 
ecution of the appeal. 

Idaho.—Wolter v. Church, 166 P. 621, 
SO Idaho 427. 

(6) To show that appellant’s attor¬ 
ney consented to have appellee’s ma¬ 
terialman’s lien ranked as priming 
other lien and mortgage. 

La.—Greater New Orleans Home¬ 
stead Ass’n v. Korner, App., 142 
So. 863. 

(6) To show that appellants had 
been guilty of lack of diligence in 
preparing the case for hearing so as 
to require a dismissal of the appeal. 
Mich.—Borgman v. Bultema, 179 N. 

W. 847, 212 Mich. 70. 

(7) To show that delay in trans¬ 
mitting the transcript was caused by 
appellee, so as to excuse the delay. 
Md.—Marx v. Reinecke, 120 A. 876, 

142 Md. 842. 

(8) To show other matters. 

Cal.—In re Jacobson’s Guardianship, 
182 P.2d 649, SO C.2d 296. 

Mackay v. Whitaker, 246 P.2d 
621, 112 C.A.2d 112 

Or.—Moe v. Pratt, 166 P 2d 479, 178 
Or. 320 

Tex—Pagenstecher v. Biasiolli, Civ. 
App., 267 S.W.2d 676. 

Bx parts aifidavlts 

(1) Ex parte affidavits of counsel 
for appellee are insufficient. 

La—Mustack v. Union Indemnity 
Co., App., 147 So. 749. 

(2) Court of civil appeals would 
be extremely hesitant to dismiss an 
appeal properly supported by orders 
duly entered in court below and not 
attacked in that court by bill of ex¬ 
ception or otherwise, solely on 
strength of ex parte affidavits. 

Tex—Bigleben v. Stevens, Civ.App., 
262 S.W.2d 786, error refused no 
reversible error, 

Partioular matters required to he 
shown 

(1) Defect, error, or irregularity 
in the taking of the appeal or in the 
filing of the transcript in the appel¬ 
late court. 

La.—Bertonlere v. Savoure, 118 So. 
469, 163 La. 1078—^Lavergne v. 

Roussel, 72 Sa 463, 189 La. 916. 
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ground that the amount in controversy is not suffi¬ 
cient to give the court jurisdiction must be supported 
by sufficient proof.A motion to dismiss, not it¬ 
self verified or supported by affidavits, is not evi¬ 
dence of its own contents.®® 

(2) Presumptions and Burden of Proof 

Th« party moving to diomlat haa the burden of ahow- 
Ing facta warranting diamiaaai, and preaumptiona are 
generaily not Induiged to auatain or deny the motion. 

Generally, the burden is on the party moving to 
dismiss to show facts entitling him to dismissal.®^ 
Accordingly, where appellee moved to dismiss on 
the grounds that a bill of exceptions was not pre¬ 
pared in time, the burden of showing that the time 
had lapsed was on him.®® Likewise, where the mo¬ 
tion to dismiss is based on lack of notice of appeal, 
the burden is on the movant to show that all ad¬ 
verse parties entitled to notice were not served.®® 
On the other hand it has been held, where there is 
no proof of service of specifications in the record, 
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that the burden is on appellant to show clearly the 
fact of service, when it is properly and timely chal¬ 
lenged by respondent;®^ and it has also been held 
that the burden is on appellant to show that parties 
not served with notice of appeal arc not necessary 
parties to the appeal, and that they will not be preju¬ 
diced or adversely affected in any manner by any 
order or decree of the appellate court.®® Likewise, 
where no admission of service was indorsed on the 
original undertaking, the burden was on appellant 
to establish, by satisfactory evidence, cither that 
service was actually made, or else waived.®® 

Where a bill of exceptions is not signed within 
the statutory period, appellee seeking dismissal of 
the appeal does not have the burden of showing that 
he had not consented to the signing after the stat¬ 
utory period, that he did not waive objections there¬ 
to, and that he was not injured by the delay,®®-® 
but it is the duty of appellant to explain and ex¬ 
cuse the delay.®®*!® 


(2) Appellee not having^ shown 
that the time within which a tran¬ 
script on appeal might be prepared 
had expired, appeal will not be dis¬ 
missed. 

Cal.—^Attkisson v. Reynolds. 270 P. 

686. 04 C.A. 186. 

(3) Parties moving to dismiss an 
appeal because the questions have 
become moot should support the mo¬ 
tion by affidavit showing the proceed¬ 
ings causing the questions to become 
moot. 

Cal.—^Hlett V. Inland Finance Corpo¬ 
ration. 269 P. 1102, 202 C. 277. 
Mass.—Hubrite Informal Frocks. 

Inc., V. Kramer. 9 N.E.2d 670, 297 

Mass. 630. 

(4) An appeal will not be dis¬ 
missed on motion, without a showing 
that failure to file the record within 
time was the fault of appellants. 

LiS.—Carter v. Bolden, 124 So. 662, 11 

La.App 655. 

(5) One moving to dismiss an ap¬ 
peal. on the ground that the Judg¬ 
ment has been paid, must show that 
payment was voluntary. 

N.D.—Grady v. Hansel, 228 N.W. 937, 

67 N.D. 722. 

(6) Party moving to dismiss ap¬ 
peal must show, not only that mo¬ 
tion for new trial was not deter¬ 
mined within forty-live days, but 
also that the parties did not agree 
to postponement. 

Tex.—Groom v. JJittle, Civ.App., 42 

S.W.2d 490. 

(7) Where a motion to dismiss an 
appeal, on the ground that matters 
In controversy have been settled, as 
well as the supporting affidavit, fail- 
ad to show that the settlement had 


in fact been made, the motion should 
be overruled 

Tex —^Kernagan v. City of Ft. Worth, 
Civ.App., 194 S.W. 626. 

Record should alllniiatively show 

as a matter of law that the motion 
to dismiss ought to be allowed. 

Mass.—Kolda v. National Ben Frank¬ 
lin Fire Ins. Co., 196 N.B. 831, 290 
Mass. 182. 

ICatters not required to be shown 

Fact that clerk’s certificate did not 
show that proceedings for prepara¬ 
tion of record were terminated did 
not render record insufficient to sus¬ 
tain motion to dismiss, where the 
motion was made on the ground that 
the appeal was not taken within time 
prescribed by law. 

Cal.—Los Angeles County v. Leach, 

59 P.2d 1044, 16 C.A 2d 667. 

79. La.—Marmion v. MePeak, 26 So. 
376, 61 La.Ann. 1631—Sims v. 

Walshe, 21 So. 861, 49 La.Ann. 781. 
Tex.—Ellis County v. Thompson. 64 
SW. 927, 66 S.W. 48. 95 Tex. 22. 

00. Colo.—Zollinger v. Valderin, 168 
P. 1118, 69 Colo. 39. 

81. Del.—Southern Production Co 
v. Sabath, 87 A.2d 128, 82 Del Ch. 
497. 

La.—In re Geo. D. Geddes Undertak¬ 
ing & Embalming Co., 177 So. 240, 
188 La. 366. 

Greater New Orleans Homestead 
Ass'n V. Korner, App., 142 So. 863. j 
Mass.—Kolda v. National Ben Frank¬ 
lin Fire Ins. Co., 196 N.B. 831, 290 
Mass. 182. 

Nev.—Joudas v. Squire, 249 P. 1068, 

60 Nev. 43—Paciflo Live Stock Co. 
v. Ellison Ranching Co., 192 P. 362, 
45 Nev. 1. 


ND.—Colwell V. Union Central Life 
Ins. Co. of Cincinnati, Ohio, 282 N. 
W. 10, 69 N.D. 768, 88 A.L R. 409. 
SD.—Carlton v. Saville, 224 N.W. 

957, 55 S.D. 87. 

4 C.J. p 602 note 82. 

Trivolous appeal 

On motion to quash, appellee prop¬ 
erly filed a transcript to show that 
the decree appealed from was free 
from error and that the appeal, 
therefore, was frivolous. 

Fla,—Crlchlow v. Equitable Life As- 
sur. Soc. of U. S., 142 So. 219, 106 
Fla. 640. 

82. Cal.—Rainey v. Crowder, 21 P.2d 
593, 131 C.A. 662. 

83. Mont.—Mitchell v. Banking Cor¬ 
poration of Montana, 264 P. 127, 81 
Mont. 469. 

N.D.—Colwell V. Union Central Life 
Ins. Co. of Cincinnati, Ohio, 232 N. 
W. 10, 69 N.D. 768, 88 ALR. 409. 

8ft. Wyo.—^Hanson v. Chicago, B. & 
Q. R. Co., 213 P. 763, 29 Wyo. 421. 

86. Iowa.—State ex rel. Fletcher v 
Southern Surety Co. of New York, 
273 N.W. 129, 223 Iowa 668—First- 
Trust Joint Stock Land Bank of 
Chicago V Yarcho, 260 N.W. 903, 
217 Iowa 96. 

Wyo.—In re Water Rights in Big 
Laramie River, 193 P. 734, 27 Wyo. 
88 . 

86. S.D.—^Herried v. Chicago, M. A 
St. P Ry. Co., 178 N.W. 876, 48 S. 
D. 258. 

86.6 Md.—Baltimore Paint A Color 
Works V. Automotive Electric A 
Parts Co., 196 A. 668, 178 Md. 210. 

86.10 Md.—Baltimore Paint A Color 
Works V. Automotive Electric A 
Parts Co., supra. 
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With some exceptions,®^ presumptions are not 
indulged to sustain the motion;®® nor can the court 
indulge in presumptions favoring appellant.®® 

(3) Restriction to Record 

Generally, a court paeeing on a motion to dlemlea will 


be governed entirely by the record! but evidence dehore 
the record may be received for some purposes. 

As a general rule, a court in passing on a mo¬ 
tion to dismiss an appeal will be governed entirely 
by the record,®® and a motion to dismiss does not 
lie where, to support or resist it, proof is necessary 


87. Performaiioe of act enjoined; 
moot auestloa 

Where a supersedeaa bond is not 
filed on an appeal from an order de¬ 
nying a temporary injunction, and 
sufficient time has elapsed for the 
performance of the act sought to be 
enjoined, the presumption exists that 
the act has been performed, and the 
appeal will be dismissed on that 
ground that it presents only a moot 
question. 

Okl.—Pickens v. First Nat. Bank, 29 
P 2d 604, 167 Okl. 841. 

Beoelpt of n ot loaa 

On motion to dismiss an appeal 
for failure to file a brief, a presump¬ 
tion exists that notices of the date 
on which the cause was set for sub¬ 
mission were received by appellant’s 
attorney, where the notices were 
mailed by first-class mail and were 
not returned undelivered, although 
the notices were not registered. 

Tex.—^Watson v. Employers’ Liabili¬ 
ty Assur. Corporation, Civ.App., 80 
S.W.2d 1098. 

Date la order hook 

I>ate on which caption of entry in 
order book and judge’s signature on 
draft of judgment show that it was 
rendered must be presumed to be 
date on which judgment was signed 
on order book and became final. 

Ky.—Dehart v City of Olive Hill, 
205 S.W.2d 351, 805 Ky. 864. 

Status of appeal 

In considering motion to dismiss 
appeal on ground that appellant’s 
brief was not filed within time, pre¬ 
sumption existed that appellant’s at¬ 
torney at all times knew the status 
of the appeal. 

Cal.—Clinton v. Shaw. 186 P.2d 172, 
57 C.A.2d 630. 

presumption, of regularity 

Where record on motion to dismiss 
appeal showed nothing that occurred 
at lime of its denial, and it con¬ 
tained nothing pointing to an abuse 
of the discretion on part of trial 
judge in denying the motion, motion 
was properly denied, there being a 
presumption of regularity of orders 
of the trial court. 

Cal.—Cooke v. Cooke, 140 P.2d 989, 
60 C.A.2d 461. 

88b Idaho—Graves v. Berry, 207 P. 
718, 35 Idaho 498. 

Lia.—Greater New Orleans Home¬ 
stead Ass’n v. Korner, App., 142 
So. 863. 

4 C.J. p 600 note 8. 

AppsllanVs oousent or aoRUiss- 


oaaoe la Judgment such as will bar 
appeal is not presumed or inferred. 
La.—Greater New Orleans Home¬ 
stead Ass’n v. Korner, supra. 
Dlsappearaaoe of cause of action 
Idaho.—Graves v. Berry, 207 P. 718, 
35 Idaho 498. 

Discretion of trial Judge 

Although a motion for an order to 
set aside a prior order by which set¬ 
tlement of appellant’s proposed tran¬ 
script of the record on appeal from 
the judgment was denied, based on 
contradicting affidavits, was present¬ 
ed to the discretion of the trial judge 
and every presumption would be in 
favor of the action of the trial Judge 
if the court were dealing with the 
merits of the appeal, such presump¬ 
tion has no bearing on a motion to 
dismiss the appeal which has for its 
purpose the review of the propriety 
of the exercise of discretion by the 
trial judge. 

Cal.—W. J. Somers Co. v. Smith, 188 
P. 311, 46 C A 703. 

89. Or.—In re Pine Creek Adjudica¬ 
tion, 2 P.2d 1118, 137 Or. 669. 

90. Conn—^Appeal of Spencer, 188 
A. 881, 122 Conn. 327. 

Fla.—Dayton v. State Life Ins. Co., 
164 So. 208, 114 Fla 638 
Idaho.—Pioneer Bank & Trust Co. v 
Andrus, 201 P. 708, 34 Idaho 414. 
Ky.—Noe v. O’Neil, 236 S.W.2d 893, 
314 Ky. 641—Bobbitt v. Cundiif, 
177 SW.2d 696, 296 Ky. 802. 

La.—Cognevich v. Blazio, 106 So. 660, 
169 La. 1019. 

Breazel v. Taylor, App., 46 So 2d 
138. 

Mo.—Lawyers Co-op. Pub. Co. v. 

Piatt, App, 128 S.W.2d 1072. 

Nev.—Austin v. Dilday, 36 P.2d 859, 
66 Nev 361. 

Contra Mellan v. Messenger, 228 P. 
1096, 48 Nev. 236. 

Or.—Silbaugh v. Guardian Building 
& Loan Ass’n, 101 P 2d 420, 164 Or. 
286—Corbin v. Preston, 212 P. 641, 
109 Or. 230. 

Tex.—Shaw v. Borchers, Civ.App., 31 
S.W.2d 329, reversed on other 
grounds, Com.App., 46 S.W.2d 967. 
Vt.—Harlacker v. Clark, 70 A.2d 672, 
116 Vt. 107—In re Everett’s Estate, 
23 A.2d 202, 112 Vt. 262—In re Del- 
ligan’s Estate, 6 A.2d 1, 110 Vt. 
294. 

4 C.J. p 601 note 24 [b]. 

Additional traaaoHpt 
Evidence that appellant had lost 
the right to prosecute an appeal by 
voluntarily accepting payment of 
part of the Judgment in her favor 
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can be brought into the record in the 
supreme court by motion to dismiss 
and an additional transcript. 

Neb.—Larabee v. Larabee, 269 N.W. 

620, 128 Neb. 660. 

After brief a are filed 

On motion to dismiss appeal after 
briefs were filed, it is necessary for 
the reviewing court to consider the 
record and briefs 

Pla.—Butler Farms v. Hinson, 162 

So. 720, 113 Fla 860. 

Pacts not In transcript 

(1) “Ordinarily, when the facts 
upon which the motion to dismiss are 
based are not in the transcript, the 
case is remanded, in order that they 
may be properly presented; but 
where, as in this case, the facts are 
merely a statement of pleadings filed 
by the appellants in the lower court, 
provable by copies thereof properly 
certified by the clerk of the court, 
and are annexed to the motion to 
dismiss, the motion will be passed 
upon on the face of the papers.” 

La —Latrellle Estate v. Thibcaux, 

126 So 69, 60, 169 La. 780. 

(2) Where appellee moved to dis¬ 
miss for failure to produce a com¬ 
plete transcript of the evidence be¬ 
low, and, in his return to certiorari 
to correct the record, the clerk below 
supplemented the transcript, recit¬ 
ing that some offerings of evidence 
by appellee by reference were not 
included because copies were not fur¬ 
nished or the originals filed, the mo¬ 
tion to dismiss will be referred to 
the merits with leave to supplement 
the transcript. 

La—Wall V. Rabito, 70 So. 631, 138 

La 609. 

Judgment roll 

“In passing upon a motion to dis¬ 
miss an appeal, this court will con¬ 
sider the Judgment roll, as well as, 
upon a proper showing, any and all 
pertinent facts and circumstances 
outside of that record ” 

Idaho.—Nielson v Garrett, 43 P.2d 

380, 382, 65 Idaho 240. 

Zn Oalifomla 

(1) Under Sup.Ct. and Dist.Ct. of 
App.Hules, rule 6 8 8, on a motion to 
dismiss an appeal, the reviewing 
court should examine the papers filed 
on the hearing of the motion and 
appellant’s opening brief and deter¬ 
mine therefrom whether the appeal 
is meritorious. 

Cal.—Thompson v. Boyer, 16 P. 2d 641, 

127 C.A. 149—City of Los Angeles 

v. Los Angeles-Xnyo Farms Co.. 14 

P.2d 339, 126 C.A. 61. 
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dehors the record.^^ Evidence of facts outside the 
record, occurring after the rendition of the judg¬ 
ment in the court below and affecting the proceed¬ 
ings of the appellate court, will, where deemed nec¬ 
essary, be received and considered by such court for 
the purpose of determining its action ;92 thus, ex¬ 
trinsic evidence is competent to show that the con¬ 
troversy, or the substance thereof, has ceased to 
exist, and is moot,®3 although such proof must be 
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clear and satisfactory.*^ Evidence dehors the rec¬ 
ord may also be received to show that appellant’s 
right to prosecute the appeal has ceased,*5 ©r to 
show matters relating to the service, signing, and 
settling of the case-made.®® Extrinsic evidence is 
likewise admissible to show that no real controversy 
exists between the parties,®"^ or that effectual re¬ 
lief cannot be granted by the reviewing court,®® or 
other matters.®® 


(2) Where on Judgment roll appeal 
certificate of clerk and trial Judge 
certified as to correctness of minute 
order included in the clerk’s tran¬ 
script, the showings made were sub¬ 
stantially the same as if motion to 
dismiss appeal had been accompa¬ 
nied with a separate affidavit of clerk 
setting forth the minute order, with 
respect to right of appellate court to 
consider the minute order in passing 
on motion to dismiss appeal 
Cal.—Robertson v. Maroevich, 109 P 
2d 708, 42 C.A 2d 610. 

91. Cal—Pacific States Sav. & Loan 
Co. V. Mortimer, 161 P.2d 684, 70 
C.A.2d 811—Hartfleld v. Aldorete, 
147 P. 991, 26 C.A. 604. 

La —Gottlieb v Avery Realty Co , 
162 So. 671, 182 La. 703. 

Nev.—Austin v. Dilday, 36 P.2d 369, 
65 Nev. 361. 

4 C.J. p 601 note 24. 

92. Fla.—Intertype Corporation v. 
Pulver, 135 So 793, 101 Fla 1180 

Iowa.—Van Heukelom v. Black Hawk 
Hotels Corp., 270 NW. 16, 222 

Iowa 1033. 

La—Dreher v. Guaranty Bond & Fi¬ 
nance Co., 192 So. 246, 193 La 767. 
Tex —Carle v. Carle, Civ.App , 234 S. 
W 2d 907, certified questions an¬ 
swered 234 S.W.2d 1002, 149 Tex. 
469, conformed to. Civ App, 236 S 
W 2d 924—Cutbirth v. Knowles, 
Civ.App, 48 S.W2d 649—Foust v. 
First Nat. Bank, Civ.App., 272 S. 
W. 290—Clark v. Bradley, Civ.App., 
270 S.W. 1060. 

Va —Oorpuji Juris Seoundnin cited im 

Ward V. Charlton, 12 S E 2d 791, 
794, 177 Va. 101. 

4 C.J. p 601 note 25. 

Affidavits 

(1) The appellate court’s power to 
consider affidavits presenting facts 
affecting the court’s Jurisdiction is 
limited to matters not appearing of 
record. 

Tex—Cutbirth v. ICnowles, Clv.App.. 
48 S.W.2d 649. 

(2) In action commenced in the 
Justice court, the court of civil ap¬ 
peals may consider affidavits touch¬ 
ing Jurisdiction of the cause in the 
Justice court, where they merely sup¬ 
ply deficiencies of the record as to 
matters which were pleaded orally 
in the Justice court 

Tex.—Stanley v. Hicks, Civ.App.. 272 
&W*2d 917. 


Original Jurisdiction 

’’The admission of such evidence 
when uncontroverted is not an as¬ 
sumption of original Jurisdiction.” 
Fla.—Intertype Corporation v. Pul¬ 
ver, 135 So. 793, 794, 101 Fla. 1180. 

93. Cal.—In re Tierney’s Estate, 146 
P.2d 700, 63 CA.2d 295, followed 
in In re Tierney’s Estates and 
Guardianships, 146 P.2d 704, 63 C. 
A.2d 839. 

Idaho —Bedford v Gem Irr. Dist., 4 
P.2d 366, 61 Idaho 106—Abels v. 
Turner Trust Co., 176 P. 884, 31 
Idaho 777. 

Ill —La Salle Nat Bank v. City of 
Chicago, 121 N.B 2d 486, 3 Ill 2d 
376. 

Morris Inv Co v. Butler, 92 N.E. 
2d 196, 340 Ill.App. 419. 

Iowa—McGovern v. McGovern, 186 
NW, 60, 192 Iowa 1196. 

La —State ex rcl Shaver v. Mayor 
and Councilmen of Town of Cou- 
shatta, App, 196 So. 388. 

Md —Gorman v. St Paul Fire & Ma¬ 
rine Ins Co., 121 A 2d 812, 210 
Md. 1. 

Mass.—Hubrite Informal Frocks v. 
Kramer, 9 N.E 2d 570, 297 Mass. 
630. 

Mo —Koch V Board of Regents of 
Northwest Missouri State College, 
App., 265 S.W.2d 421—^Hurtgen v. 
Gasche, App, 227 S.W 2d 494. 

Mont —Adkins v. City of Livingston, 
194 P 2d 238, 121 Mont. 528. 
NM—Yates v. Vail, 221 P. 663, 29 
NM. 186. 

Ohio.—^Wagner v. Boggess Coal & 
Supply Co., App., 94 N.E.2d 64. 

S D —Clarke v. Beadle County, 169 
N.W. 23, 40 SD. 697, affirmed 170 
N.W. 618, 41 S.D. 329. 

Tex —Hammer v. City of Dallas, Civ. 
App, 273 S.W.2d 646—Hulett v. 
Board of Trustees of West Lamar 
Rural High School Dist, Civ.App., 
229 SW2d 839, reversed on other 
grounds 232 S.W.2d 669, 149 Tex. 
289—State ex rel. Baughman v. 
Woodruff, Civ.App., 106 S.W.2d 
1088—^A. B. Richards Medicine Co. 
v. Avant, Civ.App., 276 S.W. 260. 

4 C.J. p 602 note 26. 

94. Idaho.—Knoor v. Reineke, 224 P. 
84, 38 Idaho 668—Graves v. Berry, 
207 P. 718, 36 Idaho 498. 

Mo.—Corpus Juris Beouudum oltsfi la 
Baker v. Aetna Casualty & Surety 
Co., App., 193 SW.2d 363, 366. 

4 C.J. p 602 note 27. 
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99. Ark.—Henry Quellmalz Lumber 
& Mfg. Co. V. Day, 201 S.W. 126, 
132 Ark. 469. 

Fla.—Intertype Corporation v. Pul¬ 
ver, 136 So. 793, 101 Fla. 1180. 
Idaho.—McGovern v. McGovern, 186 
N.W. 60, 192 Iowa 1196. 

Mo.— Corpus Juris Seouadum cited la 
Baker v. Aetna Cas & Sur. Co., 
App., 193 S.W2d 363, 366. 

Neb.—Phelps v. Blome, 36 N.W.2d 93, 
160 Neb. 647. 

Ohio.—Jaffrln v. D1 Egidio, 89 N.E.2d 
469, 152 Ohio St. 359. 

Or.—Thomas v. Booth-Kelly Co, 97 
P. 1078, 62 Or. 634, 132 Am.SR. 
713. 

Va —^Hankins v. Town of Virginia 
Beach. 29 S.E.2d 831, 182 Va. 642. 
Preclusioa of appellant 
Evidence dehors the record is ad¬ 
missible to show that since a decree 
was rendered appellant has so dealt 
with the subject matter of the suit 
as to preclude him from further as¬ 
serting his right on appeal. 

Fla.—Intertype Corporation v. Pul¬ 
ver, 136 So 793, 101 Fla. 1180. 

4 C.J. p 602 note 28. 

96. Kan.—German-American Ins. Co. 
V. Johnson, 46 P. 972, 4 Kan.App. 
367. 

97. Idaho —Stockyards Nat. Bank 
of Chicago v. Arthur, 262 P. 610, 
46 Idaho 333. 

4 C.J. p 602 note 29 

98. Ill.—Tuttle V. Gunderson, 173 N. 
E. 176, 241 Ill. 36. 

99. Taking of appeal before entry 
of Judgment appealed from 

A showing that an appeal was tak¬ 
en before the Judgment or order ap¬ 
pealed from was entered may be by 
affidavit or by the certificate of the 
clerk, although outside the record. 
S.D—Smith v. Hawley, 78 N.W. 366, 
11 S.D. 399. 

4 C.J. p 602 note 30. 
diving of notice of appeal la open 
court 

Where the transcript did not dis¬ 
close whether the notice of appeal 
was given in open court, the court of 
civil appeals had the duty to receive 
testimony by affidavit or otherwise 
on the issue as to whether the notice 
of appeal was in fact given in open 
court. 

Tex.—Tarver v. Godsey, Civ.App., 82 
B.W.2d 1031, error refused. 
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may be dismissed on the motion,^ at least where no 
excuse is offered for failure to respond^ and where 
the record, authorities, or arguments of the movant 
reasonably support the motion.® Likewise, the ap¬ 
peal will be dismissed where plaintiff in error fails, 
in his response to the motion, to state facts constitut- 
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ing a legal defense to the ground of the motion.^ 
f. Behearing 

A rehearing of an overruled or a auetained motion to 
diemita may be granted. 

The court may grant a rehearing of an overruled® 


admitted facta alleged therein and 
requested decision on merits of mo¬ 
tion, reviewlnar court would deter¬ 
mine aa matter of law whether ex- 
ceptiona had become moot. 

Ga.—Stallings v. Shell Petroleum 
Corp., 188 S.E. 60, 64 Ga.App. 869. 

4. Ariz.—^Ljeighton v. Nohlechek, 188 
P. 180, 21 Arlz. 805. 

Cal.—Adoption of Williams, 284 P.2d 
240, 106 CA.2d 34—Pastore v. 

Floyd, 199 P.2d 817, 88 C.A.2d 732 
—McQueen v. Prodlng, 79 P.2d 180, 
26 C.A.2d 248—Salvador v. York, 
30 P 2d 633, 137 C A 319—McGuire 
V. McGuire, 19 P.2d 7, 129 CA. 
644. 

Fla.—State ex rel. Fisher v. King, 18C 
So. 802, 136 Fla. 356. 

Ga.—Grlzzel v. Grizzel, 9 S E 2d 247. 
190 Ga. 219—Felker v. Malcolm, 1 
S.E.2d 753, 187 Ga. 628—Earle v 
Muse. 185 S.E. 799, 182 Ga. 492— 
Brooks V. Bishop, 162 S E. 781, 174 
Ga. 264. 

Stallings V. Shell Petroleum 
Corp., 188 S E. 60, 64 Ga.App. 359 
—Stanfield v. B. F. Goodrich Rub¬ 
ber Co., 149 S.E. 282, 40 Ga.App. 
262. 

Ind —A. E. Garland & Co. v. Allen, 
116 N.E. 8, 67 Ind.App. 396. 

Iowa.—Krutzfeldt v, Cashman, 202 
N.W. 209, 199 Iowa 637. 

La—Sullivan v Bond, 134 So. 768, 
16 La.App. 499. 

Mont.—Senechal v. Frazer, 139 P.2d 
544. 113 Mont. 614. 

Ohio.—Hatner v. McVey, App., 62 N. 
E.2d 869. 

Okl.—Bush V. Greer, 173 P.2d 217, 197 
Okl. 680—Duke v. City of Checo- 
tah ex rel. Wall, 146 P.2d 120, 198 
Okl. 649—Hembree v. Robertson, 
148 P.2d 1008, 198 Okl. 403—Dean 
V. Paschall, 143 P.2d 819, 193 Okl. 
842—In re Williams' Estate, 88 P. 
2d 167, 188 Okl. 461—^American 
Nat Bank of Pawhuska v. Rogers, 
74 P.2d 116, 181 Okl. 391—Read v. 
Lloyds America, 72 P.2d 602, 181 
Okl. 92—Blumhoff v. Akers. 71 P. 
2d 788, 180 Okl. 589—Gartell v. 
Federal Land Bank of Wichita, 
WlchlU, Kan., 71 P.2d 489, 180 Okl. 
628—Jackson v. Mid-West Chevro¬ 
let Ck>rp., 64 P.2d 861, 179 Okl. 
101—Vineh V. Smith, 08 P.2d 692. 
178 Okl. 641—Morton v. Baker, 02 
P.8d 470, 178 Okl. 227—Magnolia 
Petroleum Co. v. Drauver, 62 P.8d 
474. 178 Okl. 880—French v. Bragg, 
00 F.8d 1^8. 177 Okl. 43—Brown 
y. Bolt., 80 F.2d 140. 174 Okl. 819— 
Magnolia^ Petroleum Corporation v. 
Cassidy. 40 P.8d 1008. 174 dkL 129 

0 C.J.8.~-88 


—Doemer v. Layton. 43 P.2d 741, 
171 Okl. 622—Scott v. Twyford, 28 
P.2d 147, 164 Okl. 181—Funk v. 
First Nat. Bank, 22 P.2d 372, 164 
Okl. 37—Pearl v. State Board of 
Education. 218 P. 1066, 96 Okl. 204. 
S.D.—^Krogstad v. Northwestern Mut. 

Life Ins. Co.. 261 N.W. 768. 

Tenn—Capshaw v. Town of Cooke¬ 
ville. 203 S.W.2d 869. 186 Tenn. 
96. 

Wash.—Stevens v. Irwin, 231 P. 788, 
132 Wash. 289. 

4 C.J. p 603 note 42. 

Admission that case bhould bs dls- 
I missed 

“Where a motion is filed to dismiss 
a cause of action and in response 
thereto the movant admits that the 
motion should be granted upon con¬ 
ditions which Impliedly admit that 
the case is moot and should be dis¬ 
missed the appeal will be dismissed 
within the discretion of the court.” 
Okl.—Farquharson v. City of Guth¬ 
rie, 22 P.2d 907, 164 Okl. 60. 
▼erifylng stated grounds 

“In view of the silence of the ap¬ 
pellant on the subject, we are not 
called upon to make a search of the 
record for verification of the stated 
grounds of the motion. On its face 
the motion appears to be well tak¬ 
en." 

Iowa.—Krutzfeldt v, Cashman, 202 
N.W. 209, 199 Iowa 637. 

5. Okl—Blessing v. Purdum, 238 P, 
2d 313, 206 Okl. 379—Epple v. Tay¬ 
lor, 223 P.2d 362, 203 Okl. 467— 
Woodruff V. Gunkel, 214 P.2d 709, 
202 Okl. 408—^Whelchel v. Hembree, 
205 P2d 279, 201 Okl. 296—Bush 
V. Greer, 178 P.2d 217. 197 Okl. 680 
—^American Nat. Bank of Pawhus¬ 
ka y. Rogers. 74 P.2d 116, 181 Okl. 
891—Gartrell v. Federal Land 
Bank of Wichita, Wichita, Kan., 71 
P.2d 489, 180 Okl. 623—Jackson v. 
Mid-West Chevrolet Corp., 64 P.2d 
861, 179 Okl. 109—Scott v. Twy¬ 
ford, 28 P.2d 147, 164 Okl. 181. 

e. Okl.—Thornburgh v. O'Brian, 286 
P.2d 992, 206 Okl. 265—Niles v. 
Niles, 177 P.2d 89. 198 Okl. 204— 
Duke V. City of Checotah ex rel. 
Hall, 146 P.2d 120, 193 Okl. 649 
—Hembree v. Robertson, 148 P.2d 
1008, 198 Okl. 403—^Dean v. Pasch¬ 
all, 148 P.2d 819, 193 Okl. 842— 
In re Williams' Estate, 88 P.2d 167, 
188 Okl. 461—Blumhoff v. Akers, 
71 P.2d 788. 180 Okl. 589— Jackson 
y. 5ild-Wsst Chevrolet Corp., 64 P. 
2d 861, 179 Okl. 109—Finch y. 
Smith. 12 P.2d 672, 178 Okl. 641^ 
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Morton v. Baker, 62 P.2d 476, 178 
Okl. 227—^Magnolia Petroleum Co. 
V. Drauver. 62 P.2d 474, 178 Okl. 
230—French v. Bragg, 56 P.2d 963, 
177 Okl. 43—Brown v. Holt, 50 P. 
2d 146, 174 Okl. 319—Doerner v. 
Layton, 43 P 2d 741, 171 Okl. 622 
—Scott v. Twyford, 23 P.2d 147, 
164 Okl. 181. 

7. Ala—Baker v. Denniston-Boykin 
Co., 17 So 2d 148, 246 Ala. 407. 

Cal.—First Nat Bank of Durango v. 
Haines, 260 P.2d 644, 114 C.A.2d 
708. 

Ga.—Hobbs V. Howell, 49 S.E.2d 827, 
204 Ga. 370. 

Okl.—Norman v. Norman, 207 P. 970, 
86 Okl. 201. 

Tex.—Zarate v. Cantu, Civ.App., 226 
S.W. 285. 

Oompllaaoe with court order 

When a motion by defendant in 
error has been filed to dismiss an 
appeal because the plaintiff in error 
has failed to comply with the orders 
of the appellate court, and the court 
has granted plaintiff in error time In 
which to respond to such motion, it 
is the duty of plaintiff In error to 
set up in his response a concise 
statement of any existing facts that 
would constitute a legal defense to 
such motion to dismiss. 

Okl.—Norman v. Norman, 207 P. 970» 
86 Okl. 201. 

8. Okl.—^Keenan v. Chastain, 164 P. 
1146, 64 Okl. 16. 

4 C.J. p 603 note 43. 

Motion not reconsidered 
Where appellee's motion to dis¬ 
miss appeal had been denied and 
record did not show that appellee 
had taken further steps with re¬ 
spect to the motion or that appel¬ 
lant had appeared before the court 
and made any statement, as alleged 
by appellee, appellee’s motion would 
not be reconsidered by supreme 
court. 

Ark.—McCarroll v. Clyde Collins Liq¬ 
uors, 182 SW.2d 19, 198 Ark. 896. 

Bnggestion of error 

Where supreme court denied mo¬ 
tion of appellee to dismiss appeal 
and sustained motion of appellant to 
docket and set case for hearing, ap¬ 
pellee's suggestion of error to ao* 
tion of supreme court would be dia* 
missed, since there is no provision 
for such a procedure. ^ 

Miss.—Johnson v. St « OatlieidbO'' 

Oravel Ca, «t 80.M 19 $. kClM, 

ni. 
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6. Barigtance to Motion 

On failure of appellant to raalat the motion to dlamiaa 
or to deny Ita allegatlona, the motion or allegatlona may 
be eonaidered confeated or true, and the appeal may be 
diamleaed. 

Appellant should be given an opportunity to con- 
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test the motion to dismiss by producing affidavits or 
other proofs in opposition to it,^ and if affirmative 
affidavits filed in opposition to the motion are not 
met by counter-affidavits, the former will be taken 
as true;2 but if appellant fails so to resist the mo¬ 
tion, it will be taken as confessed,* and the appeal 


1. Idaho—People’a Savings St Trust 
Co. of Pittsburgh v. Rayl, 266 P. 
708, 45 Idaho 776, followed In Peo¬ 
ple’s Savings & Trust Co. of Pitts¬ 
burgh V. Allen, 265 P. 705. 46 Ida¬ 
ho 781. 

Ky.—Coke v. Shanks, 291 S.W. 862, 
218 Ky. 402, followed in Tinsley v. 
County Board of Education of Da¬ 
viess County. 12 S.W.2d 829, 227 
Ky. 202. 

La.—^Herring v. Price, App., 4 So. 2d 
17. 

Tex.—Bailey v. Woodrum Truck 
Lines. Civ.App., 86 S.W.2d 1090, af¬ 
firmed Woodrum Truck Lines v. 
Bailey, Com.App., 67 S.W.2d 92. 
W.Va.—^Harrison v Harman, 86 S. 

E. 646, 76 W.Va. 412. 

4 C.J. p 608 note 39 
A motion by an administrator de 
bonis non to dismiss an appeal os 
behalf of the estate will prevail as 
against a protest filed by an attorney 
for some of the heirs which is not 
supported by a showing justifying a 
denial of the right of the administra¬ 
tor to control the litigation. 

Colo,—McArthur v. Brigham, 125 P. 

576, 22 Colo.App. 606. 

Bxonse for delay 

La.—Alfonso v. Ruiz, App., 24 So.2d 
695. 

Piling of briefs refused 

Appellants not appearing at hear¬ 
ing of appeal and not filing briefs 
in support of appeal would not be 
permitted to file briefs on purported 
motion to dismiss, where there was 
no such motion in the record. 

La.—^Antoon v. Mayor and City 
Com*rs and Bldg. Inspector of City 
of Natchitoches, 60 So.2d 822, 218 
La. 782. 

Hotioe 

Where a motion to dismiss for fail¬ 
ure to file transcript within time 
specified by Sup.Ct.Rules, rule 26 
(168 P. xi), is made on notice, a 
showing in opposition should Justify 
reinstatement of the case if previ¬ 
ously dismissed without notice. 
Idaho—Wolter v. Church, 166 P. 621, 
30 Idaho 427. 

Xeauiremeat of aAdavlt 

Resistance to a motion to dismiss 
an appeal for failure to file a record 
in the supreme court within the time 
required cannot be treated as show¬ 
ing a valid excuse for delay, in the 
absence of supporting affidavit. 

Wyo.—Samuel v. Christensen-Garlng, 
Inc., 87 P.2d 680, 47 Wyo. 881. 

Vims for i^rsBsattiig opposltiou 
(1) Affidavits in resistance of a 


motion, made and filed after the mo¬ 
tion was decided, are not to be con¬ 
sidered in reviewing the denial of 
luch motion. 

Ill.—^Drew V. Drew, 111 N,B. 134, 271 
Ill. 239. 

(2) Opposition to a motion to dis¬ 
miss an appeal was held to be too 
late when presented for filing on the 
morning of the day on which the 
motion was noticed for hearing. 

Cal.—Shrode v. Savoy Auto Parks, 24 
P.2d 902, 134 C.A. 29. 

2. Cal.—^Veruttl v Smith, 211 P.2d 
601, 94 C.A.2d 846. 

Ind.—^Western Union Telegraph Co. 
V. Throop, 129 N.E. 876, 76 Ind.App 
68 . 

Ky—Gay v Commonwealth, 21 S.W. 

2d 480, 231 Ky. 896. 

La—Dreher v. Guaranty Bond & Fi¬ 
nance Co., 192 So. 246, 193 La 
767. 

Twin City Motor Co. v. Pettit, 
App , 177 So. 814. 

Tex—^Woodrum Truck Lines v. Bai¬ 
ley, Com App , 67 S.W 2d 92. 

4 C.J. p 603 note 40. 

TTuswom reply by appcllnnt con¬ 
taining a general denial could not be 
given effect as against appellee’s affi¬ 
davit. 

Tex.—Peoples v. Scott, Civ.App , 184 
S.W.2d 161, motion overruled 189 
S.W.2d 622. 

3. Cal.—Pink v. Welsman, 110 P.2d 
484, 43 C.A.2d 168—Smith v. Bi¬ 
mini Income Properties, 32 P.2d 
399, 138 C A. 447. 

Colo.—Hunter v. Stapleton, 236 P. 
1013, 77 Colo. 466. 

Ga.—Bulman v. King, 94 S.E 2d 865, 
212 Ga. 661—Ross v, Griffin, 80 S. 
E.2d 693, 210 Ga. 486—Jones v. 
Jones, 63 S E 2d 896, 207 Ga. 698— 
Rentz V Moody, 61 S E.2d 838, 204 
Ga, 784—Davison v. City of Sum¬ 
merville, 61 SE.2d 820, 204 Ga. 
748—Major v. City of Atlanta, 81 
S.E.2d 727, 198 Ga. 303—Smith v. 
Lawrence, 26 S.E 2d 293, 195 Ga 
682—Smith v. Jeffries, 4 S E.2d 637, 
188 Ga. 649—Earle v. Muse, 185 
S.E 799, 182 Ga. 492—Haygood v. 
Stone, 139 S.E. 426, 164 Ga. 784— 
Gardner v. Jones, 130 S.E. 680, 161 
Ga. 286. 

Howell V. Comellson, 198 S.B. 
803, 68 Ga.App. 437. 

Ind.—^A. E. Garland & Co. v. Allen, 
116 N.E. 8, 67 Ind.App. 396. 

Ky.—Coke v. Shanks, 291 S W. 862, 
218 Ky. 402, followed in Tinsley v. 
County Board of Education of Da¬ 
viess County, 12 S.W.2d 329, 227 
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Ky. 202—Whittle v. W. T. Raw- 
leigh Medical Co., 197 S.W. 470, 
177 Ky. 1. 

La.—State ex rel. Payne v. Irion, 113 
So. 860, 163 La. 1019. 

Attaway v. Melton, App., 88 So. 
2d 417. 

Md.—Baltimore Paint & Color Works 
V. Automotive Electric St Parts Co., 
196 A. 668, 173 Md. 210 
Okl —Read v. Lloyds America, 72 P. 
2d 502, 181 Okl. 92—011 Fields & 
S. P. Ry Co. V. Wheeler, 180 P. 
868, 76 Okl. 9. 

Tex.—State v. Jackson, Civ.App., 101 
SW.2d 346. 

4 C.J. p 603 note 41. 

Affidavits not conclusive 

Affidavits in support of motions to 
dismiss appeals are not conclusive 
of the facts stated therein, even 
though no counter-affidavit was pre¬ 
sented 

Mass—Trade Mut Liability Ins Co. 
V. Peters, 195 NE 900, 291 Mass. 
79. 

Facts in record and appellant’s brief 

On motion to dismiss a late ap¬ 
peal, the proper practice la that the 
appellant bring to the attention of 
the court by verified answer the 
facta constituting anv legal disabili¬ 
ty he may claim to excuse the late¬ 
ness; but whole the record discloses 
the facts and thoy are set out in 
appellant’s brief, the question of le¬ 
gal disability may be considered by 
the court 

Ind —Terre Haute, I. & E. Trac¬ 
tion Co. V Reeves, 108 NE. 276, 68 
Ind.App. 326. 

“To the best of knowledge and belieP* 
Insufficient 

Where the affidavit of the stenog¬ 
rapher on a motion to dismiss an ap¬ 
peal because the transcript was not 
filed in time states that he was di¬ 
rected by appellant’s attorney not to 
transcribe the testimony until fur¬ 
ther notice, which was given the 
day on which the appeal was re¬ 
turnable, and the affidavit of appel¬ 
lant's counsel states merely that “to 
the best of his knowledge and be¬ 
lief’* the notice was given at least 
six days before the return day, the 
stenographer’s affidavit will be ac¬ 
cepted as true. 

La.—Knox v. Yazoo A M. V. R. Co., 
66 So. 596, 186 La. 417. 

Matter of law 

Where plaintiff in error, for pur¬ 
pose of demurrer to motion to dis¬ 
miss bill of exceptions on ground 
that controversy had been iettled. 
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may be dismissed on the motion,^ at least where no 
excuse is offered for failure to respond® and where 
the record, authorities, or arguments of the movant 
reasonably support the motion.® Likewise, the ap¬ 
peal will be dismissed where plaintiff in error fails, 
in his response to the motion, to state facts constitut- 
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ing a legal defense to the grotmd of the motion.^ 
f. Rehearing 

A rahearing of an overruled or a euetalned motion to 
diemlaa may be granted. 

The court may grant a rehearing of an overruled® 


admitted facta alleged therein and 
requeated decision on merits of mo¬ 
tion, reviewing court would deter¬ 
mine as matter of law whether ex¬ 
ceptions had become moot. 

Ga.—Stallings v. Shell Petroleum 
Corp„ 188 S.E. 60, 64 Oa.App. 359. 

4. Ariz.—^Leighton v. Nohlechek, 188 
P. 180, 21 Arlz. 306. 

Cal.—Adoption of Williams, 234 P.2d 
240, 106 C.A.2d 34—Pastore v. 

Floyd, 199 P.2d 817, 88 C.A.2d 732 
—McQueen v. Eroding, 79 P.2d 130, 
26 C.A.2d 248—Salvador v. York, 
30 P.2d 633, 187 CA 319—McGuire 
V. McGuire. 19 P.2d 7. 129 C.A. 
644. 

Fla.—State ex rel. Fisher v King, 186 
So. 802, 136 Fla. 366. 

Ga.—Grizzel v. Grizzel, 9 S.E 2d 247, 
190 Ga. 219—Felker v Malcolm, 1 

S.E.2d 753, 187 Ga. 628—Earle v. 
Muse. 186 S.E. 799, 182 Ga. 492— 
Brooks V. Bishop, 162 S E. 781, 174 
Ga. 264. 

Stallings V. Shell Petroleum 
Corp., 188 S.E 60, 64 Ga.App. 369 
—Stanfield v. B. F. Goodrich Rub¬ 
ber Co., 149 SE 282, 40 Ga.App. 
262. 

Ind —A. E Garland & Co. v. Allen, 
116 N.E. 8, 67 Ind.App 396 
Iowa.—Krutzfeldt v. Ca.shman, 202 
NW. 209, 199 Iowa 637 
L.a—Sullivan v. Bond, 134 So. 768, 
16 Lia.App. 499. 

Mont—Senechal v. Frazer, 139 P 2d 
544, 113 Mont. 614. 

Ohio.—Ratner v. McVey, App, 52 N. 
E.2d 869. 

Okl.—Bush V. Greer, 173 P.2d 217, 197 
Okl. 680—Duke v. City of Checo- 
tah ex rel Wall, 146 P.2d 120, 193 
Okl. 649—Hembree v Robertson, 
143 P2d 1008, 193 Okl 403—Dean 
V. Paschall, 143 P 2d 819, 193 Okl. 
342—In re Williams’ Estate, 83 P. 
2d 167, 183 Okl. 461—^American 

Nat. Bank of Pawhuska v. Rogers, 
74 P.2d 116, 181 Okl. 391—Read v. 
Lloyds America, 72 P.2d 602, 181 
Okl. 92—BlumhofC v. Akers, 71 P. 
2d 783, 180 Okl. 689—Gartell v. 
Federal Land Bank of Wichita, 
Wichita, Kan.. 71 P.2d 489, 180 Okl. 
623—Jackson v. Mid-West Chevro¬ 
let Corp., 64 P.2d 861, 179 Okl. 
109—Finch V. Smith, 63 P.2d 692, 
178 Okl. 641—Morton v. Baker, 62 
P.2d 476, 178 Okl. 227—Magnolia 
Petroleum Co. v. Drauver, 62 P.2d 
474, 178 Okl. 280—French v. Bragg, 
55 P.2d 968, 177 Okl. 43—Brown 
v. Holt, 60 P.2d 146, 174 Okl 319— 
Magnolia Petroleum Corporation v. 
Cassidy. 49 P.2d 1098, 174 Okl. 129 
6 C. J.S.—82 


—^Doemer v. Layton, 43 P.2d 741. 
171 Okl. 622—Scott v. Twyford, 23 
P.2d 147, 164 Okl. 181—Funk v. 
First Nat. Bank. 22 P.2d 372, 164 
Okl. 37—Pearl v. State Board of 
Education. 218 P. 1056, 96 Okl 204. 
S.D.—^Krogstad v. Northwestern Mut. 

Life Ins. Co., 261 N.W. 768. 

Tenn—Capshaw v. Town of Cooke¬ 
ville, 208 S.W.2d 869, 186 Tenn. 
96. 

Wash—Stevens v. Irwin, 231 P. 788, 
132 Wash. 289. 

4 C.J. p 603 note 42. 

Admission that oaas should be dis¬ 
missed 

“Where a motion Is filed to dismiss 
a cause of action and in response 
thereto the movant admits that the 
motion should be granted upon con¬ 
ditions which impliedly admit that 
the case is moot and should be dis¬ 
missed the appeal will be dismissed 
within the discretion of the court.” 
Okl—Farquharson v. City of Guth¬ 
rie, 22 P2d 907, 164 Okl. 60. 
▼erifying stated grounds 
“In view of the silence of the ap¬ 
pellant on the subject, we are not 
called upon to make a search of the 
record for verification of the stated 
grounds of the motion. On its face 
the motion appears to be well tak¬ 
en.” 

Iowa—Krutzfeldt v. Cashman, 202 
N.W. 209, 199 Iowa 637. 

5. Okl—Blessing v Purdum, 288 P. 
2d 313, 206 Okl 379—Epple v. Tay¬ 
lor, 223 P2d 352, 203 Okl. 467— 
Woodruff V. Gunkel, 214 P.2d 709, 
202 Okl. 408—^Wholchel v. Hembree, 
206 P2d 279, 201 Okl, 295—Bush 
V. Greer, 173 P.2d 217, 197 Okl. 680 
—^American Nat, Bank of Pawhus¬ 
ka V. Rogers. 74 P.2d 116, 181 Okl. 
391—Gartrell v. Federal Land 
Bank of Wichita, Wichita, Kan., 71 
P 2d 489, 180 Okl. 623—Jackson v. 
Mid-West Chevrolet Corp, 64 P 2d 
861, 179 Okl. 109—Scott v. Twy¬ 
ford. 23 P.2d 147, 164 Okl. 181. 

6. Okl.—Thornburgh v. O’Brian, 236 
P.2d 992, 206 Okl. 266—Niles v. 
Niles, 177 P.2d 89, 198 Okl. 204— 
Duke V. City of Checotah ex rel 
Hall, 146 P.2d 120, 193 Okl. 549 
—Hembree v. Robertson, 143 P.2d 
1008, 193 Okl. 403—Dean v. Pasch¬ 
all, 143 P.2d 819, 193 Okl 342— 
In re Williams’ Estate, 83 P.2d 167, 
183 Okl. 461—BlumhofC v. Akers, 
71 P 2d 733, 180 Okl. 589—Jackson 
V. Mid-West Chevrolet Corp, 64 P 
2d 861, 179 Okl. 109—Finch v. 
Smith, 68 P.2d 602, 178 Okl. 641— 
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Morton v. Baker. 62 P.2d 476, 178 
Okl. 227—Magnolia Petroleum Co. 
V. Drauver, 62 P.2d 474, 178 Okl. 
230—French v. Bragg. 55 P.2d 963, 
177 Okl. 43—Brown v. Holt, 50 P. 
2d 146, 174 Okl. 319—Doerner v. 
Layton, 43 P 2d 741, 171 Okl. 622 
—Scott V. Twyford, 28 P.2d 147, 
164 Okl. 181. 

7. Ala.—Baker v. Denniston-Boykln 
Co.. 17 So 2d 148, 245 Ala 407. 

Cal.—First Nat. Bank of Durango v. 
Haines, 260 P.2d 644. 114 C.A.2d 
708 

Ga—Hobbs v. Howell, 49 S.E.2d 827, 
204 Ga. 370. 

Okl.—Norman v. Norman, 207 P. 970, 
86 Okl. 201. 

Tex.—^Zarate v. Cantu, Clv.App., 225 
SW. 286. 

Oomplianos with oonrt order 

When a motion by defendant in 
error has been filed to dismiss an 
appeal because the plaintiff In error 
has failed to comply with the orders 
of the appellate court, and the court 
has granted plaintiff in error time in 
which to respond to such motion, It 
is the duty of plaintiff in error to 
set up in his response a concise 
statement of any existing facts that 
would constitute a legal defense to 
such motion to dismiss. 

Okl —Norman v. Norman, 207 P. 970, 
86 Okl. 201. 

8. Okl.—Keenan v. Chastain, 164 P. 
1146, 64 Okl. 16. 

4 C J. p 603 note 43. 

Motion not reconsidered 

Where appellee’s motion to dis¬ 
miss appeal had been denied and 
record did not show that appellee 
had taken further steps with re¬ 
spect to the motion or that appel¬ 
lant had appeared before the court 
and made any statement, as alleged 
by appellee, appellee's motion would 
not be reconsidered by supreme 
court. 

Ark—McCarroll v. Clyde Collins Liq¬ 
uors, 132 SW.2d 19, 198 Ark. 896. 

Suggestion of error 

Where supreme court denied mo¬ 
tion of appellee to dismiss appeal 
and sustained motion of appellant to 
docket and set case for hearing, ap¬ 
pellee’s suggestion of error to ac¬ 
tion of supreme court would be dis¬ 
missed, since there Is no provision 
for such a procedure. 

Miss—Johnson v. St. Catherine 
Gravel Co., 63 So.2d 393, 218 Miss. 
718. 
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or a sustained^ motion to dismiss an appeal. Where 
the parties feel that the court has erred in the 
decision of a motion, the proper practice is to ap¬ 
ply at the same term of the court for a reconsidera¬ 
tion of the action of the court on the motion.®*® 

§ 1378. Amendment 

A motion to ditmitt may be amended. 

A motion to dismiss may be amended, as by the 
addition of another ground for dismissal.^® 

§ 1379. Successive Motions 

While the right to make aucceasive motiona for the 
aame relief reata in the diacretion of the court, and in par¬ 
ticular circumatancea prior motiona have been held not to 
bar later onea, a aecond motion to diamiaa on the aame 
grounda aa a former one will generally be denied. 

A second motion to dismiss an appeal, based on 
the same grounds as a former motion or on grounds 
existing at the time of such former motion will, as 


a general rule, be deniedi^ unless leave was given 
to renew when the first motion was denied,^® or un¬ 
less the second motion to dismiss the appeal is on 
the ground that the appellate court is without juris- 
diction,i2 ® although in some jurisdictions an ap¬ 
pellee may again present a motion to dismiss in his 
brief, in the absence of an order to the contrary.^®-^® 

A motion to dismiss founded on an imperfect rec¬ 
ord, however, is no bar to a like motion based on an 
amended and perfect record a former motion is 
not a bar where the later one is based on a pres¬ 
entation of new facts and where appellee has 
prematurely made a motion to dismiss for want of 
proper citation, he may afterward at the proper time 
renew his motion.^® It has also been held, where 
a motion is made to dismiss an appeal, and subse¬ 
quently another motion to dismiss the same appeal 
on the same ground is denied, that the original mo¬ 
tion will be denied.^® If appellee moves to set aside 
the appeal in the court below, he has no right to ask 


9. Okl.—Collinsville First Nat. Bank 
V. Daniels. 108 P. 748. 26 Okl. 
388. 

4 C.J. p 608 note 44. 

9.5 Ill.—Lewis v. West Side Trust 
& Savings Bank. 32 N.E.2d 907. 876 
Ill. 23—Village of North Chicago 

V. American Steel & Wire Co., 77 
N.E. 1041, 221 Ill. 639. 

10. Tex.—^Wheeler v. State, 8 Tex. 
228. 

4 C.J. p 604 note 46. 

11. Cal.—White v. Sweeney, 291 P. 
2d 77, 138 C.A.2d 199—Cohen v. 
Cohen, 229 P.2d 464. 103 C.A.2d 
276. 

Colo.—Henry L. Doherty & Co. v. 
Toungblut, 186 P. 267, 66 Colo. 
694. 

Ill.—Elliott V. Trandel, 227 Ill.App. 
369. 

Nev.—Mikulich v. Carner, 231 P.2d 
603, 68 Nev. 161—Oorpus Juris Se- 
onadum cited in State ex rel. Dept, 
of Highways v. Pinson, 201 P.2d 
1080. 66 Nev. 13. 

Tex.—Rowe v. Rowe, Civ.App., 8 S. 

W, 2d 228. 

4 C.J. p 604 note 46. 

Dismissal not precluded 

However, the dismissal of an ap¬ 
peal from a nonappealable order has 
been held not precluded by the denial 
of a motion to dismiss before briefs 
were filed, where, properly to enter¬ 
tain the motion, an examination of 
the entire record in advance of a 
hearing upon the merits would have 
been Involved. 

Cal.—^Bettencourt v. Bank of Italy 
Nat. Trust & Savings Ass’n, 13 P.2d 
669, 216 C. 174. 

Beg Judloata 

<1) The supreme court’s denial of 
a motion to dismiss an appeal for a. 


I defect in the appeal bond was res 
judicata upon renewal of the motion. 
Wash.—Patterson v. Ford, 8 P.2d 
1006, 167 Wash. 121. 

(2) According to other authority, 

however, “the principle of res adjudi- 
cata . . . has no reference to 

motions “ 

Colo.—Reeves v. Best, 66 P. 986, 986, 
13 Colo.App. 226. 

(3) Order overruling motion to dis¬ 
miss writ of error and order over¬ 
ruling motion for rehearing of such 
matter were Interlocutory and did 
not constitute a final judgment, so 
as to be res judicata of subsequent 
motion to dismiss writs of error, 
since only final judgments can op¬ 
erate as res judicata. 

Tex—^Unlted Employers Cas. Co. v. 
Smith, Civ.App, 160 S.W.2d 277. 

(4) The jurisdiction of court of 
civil appeals to entertain writ of 
error under statute providing that 
after Jan. 1, 1940, no party partici¬ 
pating in trial of case should be 
entitled to review by court of civil 
appeals by writ of error, involves 
question of law, and hence former 
judgment on motion to dismiss writ 
of error, on ground that court of 
civil appeals was without jurisdic¬ 
tion under statute, was not res judi¬ 
cata on a second similar motion. 
Tex.—Traders & General Ins. Co. v. 

Ried, Civ.App., 160 S.W.2d 74. 

12. Mont.—King v. Pony Gold Min. 

Co., 62 P, 783, 24 Mont. 470. 
Philippine.—^Lucldo v. Vita, 20 Phil¬ 
ippine 449. 

4 C.J. p 604 note 47. 

Dsnlal without prgjadlog 

Where bill of exceptions was pre¬ 
pared by defendants after their mo¬ 
tion for new trial was denied, but 
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proposed bill was not presented to 
trial court to be certified as required 
by statute, and thereafter trial court 
granted plaintiff’s motion to termi¬ 
nate proceedings for the preparation 
of a bill of exceptions, and defend¬ 
ants took an appeal from such order, 
which appeal was still undisposed 
of, motion to dismiss the appeal from 
the judgment was denied, without 
prejudice to a new motion when and 
if order terminating proceedings in 
trial court becomes final. 

Cal —Deeper v. Ginsberg, 117 P.2d 
732, 47 C.A 2d 376. 

12.5 HI.—Hopper v. Connelly, 178 
Ill.App 119. 

Nev.—Mikulich v. Carner, 231 P 2d 
603, 68 Nev. 161. 

12.10 Okl —Mount V. Schulte, 143 P. 

2d 424, 193 Okl. 335. 

OompsUiag grounds 

Although a motion to dismiss an 
appeal, which has been presented to 
the supreme court and denied, may 
thereafter be presented in the briefs, 
unless the prior order precludes such 
action, such motion will not be sus¬ 
tained unless grounds therein as¬ 
signed are shown to be cogent, com¬ 
pelling, and determinative of the ap¬ 
peal. 

Okl.—Sawyer v. Sawyer, 77 P.2d 708, 
182 Okl. 848. 

13. Iowa.—Seacrest v. Newman, 19 
Iowa 323. 

14. Wls.—Nether ton v. Frank Hol¬ 
ton & Co., 206 N.W. 919, 189 Wls. 
461, vacated on other grounds 207 
N.W. 963, 189 Wis. 461. 

15. Ala.—Lecat v. Salle, 1 Port. 287. 

16. CaL—Dorn v. Baker. 28 P. 225, 
92 C. 194. 



5 C.J.S. 

for a dismissal in the appellate court on the same 
groundsA*^ 

Discretion of court In the absence of statute, 
however, the right to make successive motions for 
the same relief rests in the discretion of the court, 
and successive motions to dismiss appeals have been 
allowed on grounds not previously urged.^S 

Motion for penalty. An order denying a motion 
to dismiss an appeal and to assess a penalty bars 
consideration of a motion for assessment of the 
penalty on the same ground after affirmance of the 
judgment.^® 

§ 1380. Waiver or Withdrawal of Motion 

A motion to dismiss the appeal may be waived or 
withdrawn. 

Generally, appellee or respondent may waive his 
motion to dismiss the appeal by conduct inconsistent 
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with such motion.20 Accordingly, appellee, by filing 
a brief of the merits before a decision has been made 
on his previously interposed motion to dismiss,or 
by not appearing to present the motion, and con¬ 
senting that the case be heard and disposed of on 
the briefs,22 waives such motion; but the right 
to have a writ of error dismissed on the objection 
accompanying the brief is not waived by the filing 
of a brief on the merits.23 Also the failure of ap¬ 
pellee’s attorney to inform appellant’s counsel, in 
discussing the case following appellant’s failure to 
file a transcript in time, that appellee would move 
to dismiss the appeal, is not a waiver of the right 
so to move.24 

In order to withdraw a motion to dismiss, a mo¬ 
tion for that purpose must first be presentcd.25 
Such a motion may be made either orally or in 

writing.26 


D. ORDER OF DISMISSAL AND DISMISSAL WITHOUT PREJUDICE 


§ 1381. Order in General 

A motion to dismiss an appeal should be disposed of 
by an appropriate order; an appeal may, under certain 
circumstances, be dismissed In part. 


If necessary, the court should make a proper 
order of dismissal.27 In the absence of a statute 
to the contrary, however, it is not necessary that 


17. La.—^Hannay v. New Orleans 
Cotton Exch, 3C So. 831, 112 La. 
998. 

1^088 Of Jfirl8aiotioii by court below 

The fact that a motion to dismiss 
was filed in the court below, sug- 
gested in a higher court as a ground 
for the dismissal of the appeal, can¬ 
not be taken into consideration by 
the higher court where, prior to the 
day on which the motion was filed 
in the court below, the appeal was 
lodged In the higher court, so that 
the lower court lost jurisdiction 
La—Pierson v. Victory Industrial 
Life Ins Co, 134 So 425. 18 La 
App. 327. 

18. Utah—Butter v. Lamson, 82 P. 
473, 29 Utah 439. 

4 C.J. p 604 note 52. 

19. Wash—Island Lime Co. v City 
of Seattle, 257 P. 842, 144 Wash 
296. 

80. Acts held to oonstitnt* waiver 

(1) An.swering appeal. 

La.—Brewton v. Brewton, 105 So. 
307, 159 La. 251. 

Gray v. Bird & Son, App., 12 So 
2d 828—Tickfaw Homegrowers* 
Ass’n V. Gallodoro, 132 So. 767, 16 
La.App. 686. 

(2) Stipulation as to when briefs 
of parties should be filed. 

Cal.—Smith v. Wagner, 19 P.2d 250, 
129 C.A. 694. 

(8) Failure to argue or give au¬ 
thorities in favor of motion. 


La.—McCain v. Poster, 134 So. 721, 
17 La.App. 132. 

(4) Seeking damages for frivolous 
appeal. 

La—Clay v. District Grand Lodge 
No 21, G. U. O O. F. of Louisiana, 
App , 154 So 654—Devoe & Rayn- 
olds Co V. Turpin, 133 So. 493, 16 
La.App. 43. 

(5) Additional motion of plaintiff 
that, if alleged defect would not war¬ 
rant dismissal but would authorize 
only striking the case from the dock¬ 
et, then plaintilY waived the right to 
the relief sought 

Tex.—Russell v. General Sports Mfg. 
Co, Civ.App., 110 S.W.2d 1253, er¬ 
ror dismissed. 

(6) Obtaining an extension of time 
for filing brief. 

Ind —Industrial Machinery Co. v. 
Robert.s, 72 N.E 2d 223, 225 Ind. 
1 —Mt'Clure v. Federal Land Bank 
of Louisville, 14 N.E.2d 637, 213 
Ind 644 

Acts held not to constitute waiver 

(1) Filing by defendants in error 
of supplemental abstract of record 
and brief responsive to abstract of 
record and brief filed by plaintiffs 
was not a waiver of motion to dis¬ 
miss writ of error previously filed 
on ground of noncompliance with 
statute, in that service of notice of 
writ was by mail, where supreme 
court on date cause was docketed 
and submitted did not consider mo¬ 
tion to have been abandoned but or¬ 
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dered motion to be taken with the 
case. 

Mo—Stafford v. Burroughs, 186 S. 
W.2d 688. 

(2) Where plaintiff notlllcd de¬ 
fendant that he was reserving his 
right to move for partial dismissal, 
and where, within reasonable time 
after matter had been decided as 
between defendant and codefendant, 
plaintiff moved for partial dismissal, 
plaintiff did not waive right to have 
part of defendant's appeal dismissed 
SD—Union Bond & Mortgage Co. v. 

Brown, 269 NW 472, 64 S D. 696 
21. Ind.—Louoheim v. Seeley, 43 N. 

E. 646, 151 Ind 666. 

4 C J. p 604 note 53. 

88. Tenn—Bates v. Sanders, 79 S. 
W2d 41, 168 Tenn. 365. 

83. Mo—Guy v Mayes, 44 S.W. 263, 
141 Mo 441. 

4 C.J. p 604 notes 54-65 

84. N.C.—Kerr v Drake, 108 S.E. 
393, 182 N.C. 764. 

85. Tex —Kendall v. State, Civ.App., 
51 SW. 1102. 

4 C J. p 604 note 56. 

86. Conn.—Appeal of Lake^ 82 

Conn. 331. 

87. Appeal on guontlonB of law 

Where appeal on questions of law 
and fact is dismissed because of a 
failure to file appeal bond, the cause 
will be retained for hearing on ques¬ 
tions of law only, arid executrix 
will be granted leave to file bill of 
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the court state its reason for its decision thereon^^* 
and the order of dismissal imports the finding of all 
the subsidiary facts necessary to justify the con¬ 
clusion reached.28-6 Entry of the judgment of dis¬ 
missal is not necessary in some states to make the 
dismissal complete,but in others a different rule 

prevails.80 

Partial dismissal. An appeal may be dismissed in 
part,at least where the issues in the several parts 
are entirely separate and not interconnected,32 or 
as to only some of the appellants.38 However, an 
appeal dismissed as to one of several appellees must 
also be dismissed as to the others, where no decree 
can be made granting the relief asked without di¬ 
rectly affecting the rights of the appellee first 
referred to.34 

An order denying a motion to dismiss has been 
held to be interlocutory and revisable at any stage 
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previous to final decision,®® although It has also 
been held that the denial of a motion to dismiss an 
appeal on the ground that the order appealed from 
is not appealable is conclusive and cannot be again 
considered on the hearing of the appeal.®® The 
correctness of ’a judgment of the court a quo over¬ 
ruling a motion to dismiss an appeal cannot be tested 
by motion to dismiss filed in the supreme court, 
the only remedy being by appeal.®^ 

Remission; remand. An order of the appellate 
court dismissing an appeal is a judgment of the 
court within the meaning of a statute providing that 
the clerk, on the rendition of judgment in the ap¬ 
pellate court, should remit the proceedings to the 
court below.®® On dismissal from a decree dis¬ 
missing a suit for injunction, the case will not be 
remanded for the purpose of trial on the question 
of damages for a possible actionable wrong, where 
there is an adequate remedy at law.®® 


exceptions, assignment of error, and 
brief. 

Ohio.—Tully V. Turner, App., 97 N.E. 
2d 60—Nickerson v. Nickerson, 86 
N.E.2d 307. 84 Ohio App. 99. 

Bsaial of rehearing as overruling 
motion to dismiss 

Where, after judgment of revers¬ 
al, motions for a rehearing and to 
dismiss the appeal were made, and 
the motion for rehearing was over¬ 
ruled. this operated as an overruling 
of the motion to dismiss. 

Ark.—Hopson v. Frierson, 152 S.W. 
1008, 106 Ark. 292. 

Torms of order 

N.Y.—Furguson v. Furguson, 7 How. 
Pr. 317—Davis v. Packard, 10 
Wend. 50, affirmed 8 Pet. 312, 8 L. 
Ed. 857—In re Merchant, Tuck. 
Burr. 151. 

Support money 

Where appeal was dismissed for 
failure of prosecution, appellee would 
be awarded, in addition to costs and 
statutory penalty, a Judgment for 
amount of attorney's fee, and amount 
due appellee as support money, 
awarded in the court below and not 
paid by appellant, plus an amount 
as attorney’s fee in the supreme 
court. 

Miss.—Bullock v. Bullock, 29 So.2d 
79, 201 Miss. 180. 

28. Okl.—^Winters v, Oklahoma 
Portland Cement Co., 164 P. 966, 
65 Okl. 132. 

88.5 Mass.—Hubbard v. Southbridge 
Nat Bank, 8 N.E.2d 861, 297 Mass. 
17. 

88 . Ga.—Griffith v. Mitchell, 43 S.E. 
742, 117 Ga. 476. 

Ind.—Shirley v. Brewer, 90 N.E. 21, 
44 Ind.App. 664. | 


30. N.D.—In re Wober, 69 N.W. 623, 
j 4 ND. 119, 28 L.RA. 621. 

4 C.J. p 606 note 66. 

81. tJ.S—^Westcot V. Bradford. N.J., 
29 F.Cas.No.17,429, 4 Wash.C.C. 

492. 

4 C.J. p 605 note 66. 

32. Ark—Davis v. Cook, 245 S.W. 
11, 165 Ark. 613. 

33. Ind,—Huber v. Striebeck, 104 N. 

B. 314, 66 Ind.App. 677-~Craw- 

fordsville Trust Co. v. Ramsey, 100 
N.E. 1049. 56 Ind App. 40. 

4 C.J. p 605 note 67. 

34. Mich.—Banks v. African M. E. 
Church, 46 N.W. 824, 81 Mich. 371, 
distinguished in Carmichael v. La- 
throp, 70 N.W. 676, 112 Mich. 301. 

S.D.—^Union Bond & Mortgage Co. v. 
Brown, 269 N.W. 472, 64 S.D. 696. 

35. La.—Gagneaux v. Desonier, 33 
So. 661, 109 La. 460. 

4 C.J. p 604 note 69. 

36. Mich.—Great Hive L. M. M. v. 
Supreme Hive L. M. W., 88 N.W. 
882. 129 Mich. 824. 

Effect of denial 

(1) The fact that a motion to dis¬ 
miss the appeal as to one defendant 
was denied, on the ground that the 
appeal was Joint, does not affect the 
court's right to consider that that de¬ 
fendant is not before the court com¬ 
plaining of the action taken. 

Ill.—Messenger Pub. Co. v. Mokstad, 
267 IlLApp. 161. 

(2) Overruling of motion to dis¬ 
miss prior to ftling of transcript nei¬ 
ther barred defendants from reas¬ 
serting, in connection with submis¬ 
sion of case, that notice of appeal 
was not timely filed, nor concluded 
the court of appeals in its re-exam- 
Inatlon of matter In light of whole 
record, which it did not have before 
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it at time of denying the motion to 
dismiss. 

Mo.—Krummel v. Hints, App., 222 
S.W.2d 674. 

j (8) Order giving respondent time 
in which to file brief and placing 
cause on Its merits on "ready to 
submit" calendar was held to deny 
respondent’s motion to dismiss ap¬ 
peal and to submit case for decision 
on its merits on briefs of parties. 
Cal.—^Dos Pueblos Ranch & Improve¬ 
ment Co. V. Ellis, 67 P.2d 840, 8 C. 
2d 617. 

Eaw of case 

An order denying a motion to dis¬ 
miss an appeal after it became final 
was the law of the case on the points 
involved in the motion. 

Cal.—Hartfleld v. Alderete, 147 P 
991, 26 C.A. 604. 

37. La.—Succession of Deslna, 49 
So. 28, 128 La. 468—^Huntington v. 
Bordeaux, 7 So. 663, 42 La Ann 
346. 

3a N.T.—^Langley v. Warner, 2 Code 
Rep. 97, distinguishing McFarlan 
v. Watson, 4 How.Pr. 128. 

Appeal from laterloontory Judgment 
Where appeal from Interlocutory 
Judgment is dismissed, trial court 
will be ordered to restore the cause 
to its trial docket and to proceed to 
trial and final disposition of the en¬ 
tire cause, including the issue undis¬ 
posed of by the interlocutory Judg¬ 
ment. 

Tex.—Insurance Inv. Corp. v. Har¬ 
grove, Clv.App., 171 S.W.2d 884, 
reversed on other grounds 176 S. 
W.2d 744. 142 Tex. Ill, mandate 
conformed to, Clv.App., 179 S.W.2d 
383. 

39. Md.—Baldwin v. Chesapeake & 
Potomac Telephone Co. of Balti¬ 
more City, 144 A. 708, 166 Md. 562. 



5 C.J.S. 

Where a party failed to object to the dismissal 
of an appeal by the supreme court for want of juris¬ 
diction, he must be deemed to have acquiesced there¬ 
in, and the question is res judicata.^^ 

§ 1382. Conditional Dismissal 

The court, In grantlno or denying a motion to dia- 
mias, may do ao with or without conditiona; a conditional 
order of diamlaaal doea not become abaolute unieaa a 
failure to comply with the condition la ahown and a final 
order entered. 

The appellate court has the power to grant or to 
deny a motion to dismiss unconditionally or on 
certain conditions and when a conditional order 
is made dismissing an appeal, it does not become 
absolute unless a failure to comply with the condi¬ 
tion is shown to the court and a final order en- 

tered.^2 

On motion to dismiss for insufficiency of the ap¬ 
peal bond, it may be, and frequently is, provided 
that the dismissal shall be conditioned on the failure 
to file a new or amended bond within a certain 
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time.^* Where appellant’s delay in filing a brief on 
appeal has prevented the regular setting of the case, 
and it would put an undue burden on appellees to 
require them to prepare a brief in the short time 
remaining before the end of the term, a motion to 
dismiss the appeal will be granted unless appellants 
pay appellee’s attorney’s fees for services rendered 
in making and presenting the motion to dismiss.^^-^ 

§ 1383. Dismissal without Prejudice 

Although It has been held that, In the absence of spe¬ 
cial equitable considerations, a dismissal without prejudice 
will not be ordered, nevertheless where special considera¬ 
tions or rights are involved such a dismissal may be 
granted. 

Where an appeal is dismissed, it has been held 
that appellant, in the absence of special equitable 
considerations, is not entitled to a dismissal without 
prejudice and a motion to dismiss without 
prejudice will be denied where, all the facts being 
before the court, it is to the interest of all the par¬ 
ties that the controversy be cnded.^5 Where an ap- 


40. La.—state v, McOulre, 4 So. 222, 
40 La Ann S78. 

41. NY.—People ex rel. Kipper v. 
Elllnger. 193 N.E. 294. 265 N.Y. 507, 
affirmed 196 NE. 137, 266 NY. 423. 

Wyo.—Hanson v. Chicago. B. & Q. R. 

Co., 213 P. 768, 29 Wyo. 230. 

4 C.J. p 605 note 68. 

BsCaalts la ssttlsmsat aad flUag of 
case aad sxoeptioas 

(1) Where appellant failed to serve 
and file case on appeal to the court 
of appeals from an order of the ap¬ 
pellate division, a motion to dismiss 
the appeal was granted, unless ap¬ 
pellant filed and served papers and 
paid costs within ten days 

N.Y.—People ex rel. Kipper v. Elllng- 
er, 193 N.E. 294, 265 N.Y. 607. 

(2) Other applications. 

N.Y.—Puccio v. U. S Gypsum Co., 80 
N.Y.S.2d 292. 

4 C.J. p 605 note 68 [aj. 

Xodlfloatloii of order 

Where a cause after appeal Is still 
pending, the court can modify its 
earlier order, dismissing the appeal 
unless a stated condition is com¬ 
plied with. 

Masa—Loonie v. Wilson, 124 N.E. 
272, 283 Mass. 420. 

On denial of motion to dismise 

fl) On denial of motion to dismiss 
writ of error, counsel would be per¬ 
mitted to file abstract of record and 
briefs within time computed from 
date of announcement of opinion de¬ 
nying the motion. 

Colo.—Manzanares v. People, for 
Use of Town of Center, 190 P.2d 
682, 117 Colo. 466. 

(2) The sustaining of appellee's 
motion to strike testimony because 


It did not appear to have been 
brought into the record by a bill of 
exceptions or depositions did not 
necessarily dispose of the case, and 
appellee's motion to dismiss the ap¬ 
peal was overruled, with leave to 
appellant to apply to trial court for 
an order, nunc pro tunc, to make the 
record speak the truth. 

Ark—Hardnicke v. Cherry, 190 S.W. 

2d 521, 209 Ark. 1009. 

(3) Denial, on the ground of no 
substantial loss or injury from the 
delay, of motion to dismiss appeal 
because specifications of errors were 
not served in the statutory time, will 
be on terms that appellant pay the 
costs of the motion, and that re¬ 
spondent have an extension of time 
to file and serve a brief. 

Wyo.—Hanson v. Chicago, B. & Q. 

R. Co., 213 P. 763, 29 Wyo. 230. 

42. N.Y.—Stewart v. Berge, 4 Daly 

477. 

Jnrisdiotioa of court 

"An order allowing a motion to 
dismiss an appeal unless something 
is done within a specified time is in 
legal contemplation an order that 
the cause will be dismissed if the 
action in question is not taken with¬ 
in the time specified and that until 
proof has been made of the fact that 
the action in question was not taken 
within the time specified and an or¬ 
der based upon proof of that fact dis¬ 
missing the action has been entered 
the jurisdiction of the court has not 
come to an end." 

Mass.—Loonie v. Wilson, 124 N.E. 

272, 273, 288 Mass. 420. 

43. Neb.—Chase v. Omaha L. Sb T. 

Co., 76 N.W. 898, 56 Neb. 858. 

4 C.J. p 606 note 70. 
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Irregularity la seourlty prooedure 

A motion to dismiss appeal be¬ 
cause only money deposit was made 
with trial court clerk as security 
for costs of appeal, security was 
signed only by appellant, and sure¬ 
ties' names were not certified to su¬ 
preme court, will be granted on con¬ 
dition that appellant give bond with¬ 
in sixty days to maintain appeal. 

Ala.—Harris v. Barber, 186 So. 160, 
237 Ala. 138. 

43. B Wash.—Kampendonk v. Ameri¬ 
can Bonding Co. of Baltimore, 103 
P.2d 1096, 4 Wash.2d 378. 

44. U.S.—Corpus Juris cited in Wal- 
ther V. Vanderveer, Cust. & Pat. 
App., 64 P.2d 540, 641. 

N.D.—In re Tooz' Estate, 37 N.W.2d 
493, 76 N.D. 492. 

Tenn.—Banks v. Live Stock Ins. Co., 
7 Tenn.Civ.App 419, 429. 

4 C.J. p 588 note 88. 

Transcript filed by appellee 
Under a code provision that appel¬ 
lee may file an authenticated copy of 
the record with the same effect as 
if filed by appellant, where appellee 
has filed the transcript he has a 
right to have the judgment review¬ 
ed, and the appeal will not be dis¬ 
missed without prejudice on the mo¬ 
tion of appellant, especially where 
the appeal is a second appeal, which, 
under a court rule, may be advanced 
by leave of the court on motion of 
either party. 

Ky.—Doherty v. First Nat. Bank, 169 
S.W. 493, 160 Ky. 64. 

4 C.J. p 688 note 88 [a]. 

45. Ky—Quinn v. Kenton & Camp¬ 
bell Benevolent & Burial Ass'n, 299 
S.W. 989, 221 Ky. 760. 
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peal is subject to dismissal for want of the issuance 
and service of citation, a motion that the right to 
renew the appeal be reserved in the judgment of 
dismissal may be denied.^5-5 

On the other hand, appellate courts, which have 


6 C.J.S. 

the authority to enter orders without prejudice,^5.io 
may, in a proper case, dismiss an appeal without 
prejudice.^® Accordingly, an appeal from a non- 
appealable order,as where an appeal is taken 
before verdict or final decision or order is ren- 
dered,^7 or an appeal which has not been properly 


PoUoy of law 

ftid.—Corey v. Carback, 94 A.2d 629, 
201 Md. 389—Giles v. DlRobblo, 46 
A.2d 611, 186 Md. 258. 

BssorvatioB of slyht to rolitiyato 
Plaintiff on appeal to circuit court 
from probate court could not submit 
to nonsuit with reservation of right 
to relitigate in probate court. 

Mich.—In re Oberle’s Estate, 270 N. 

W. 283, 278 Mich. 244. 

Mkviag litlga&ts as thougli wnit had 
never been commenced 
Where petitioner, pending appeal 
from juvenile court Judgment, began 
chancery court proceeding to set 
aside and vacate as fraudulent the 
Judgment of Juvenile court, he was 
entitled to take a nonsuit on appeal 
to circuit court, which would re¬ 
vitalize Judgment of Juvenile court, 
but he was not entitled to a nonsuit 
“without prejudice” for purposes of 
leaving litigants as though suit had 
never been commenced. 

Tenn.—Taylor v. Ottinger, 249 S.W. 
2d 899, 193 Tenn. 688. 

4S.5 La.—Resweber v. Jacob, 86 So. 
2d 64, 229 La. 365. 

45.10 Tex —Picadllly Cafeteria of 
Waco, Inc. v. Lee, Clv.App, 289 S. 
W2d 790. 

OonstmotioB. of order 

Where order dismissing an appeal 
without prejudice on appellant’s mo¬ 
tion was unambiguous, Intention of 
court must be determined from the 
order and would not be controlled 
by any Intent or purpose which ap¬ 
pellant’s counsel had in mind, or 
which he urged in his suggestions in 
support of motion to dismiss appeal 
Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 546, 391 Ill. 101. 

Bffsot of order 

It has been stated that the effect 
of including the words “without prej¬ 
udice” in an order dismissing an ap¬ 
peal is to show that the Judgment 
is neither affirmed or reversed, nor 
the case decided on the merits, and 
appellant is left in the same position 
as before the appeal Was filed. 

III.—People ex rel. Waite v. Bristow, 
supra. 

46. U.S.—Chicago & N. W. Ry. Co. v. 

Eveland, C.C.A.S.D., 289 P. 783. 

Ill,—See Stevens v. Baltazor, 209 IlL 
App. 95. 

Ky.—McMurry v. Mlmms, 210 S.W. 
167, 183 Ky. 408. 

N.Y.—Levinson v. Polhemus, 21 N. 
Y.S.2d 25, 259 App.Div. 1089. 


Pa.—Guzzy v. Volpe Coal Co., Com. 

PL, 34 Luz.Leg.Reg. 288, affirmed 

19 A.2d 647, 144 Pa.Super. 347. 

Tex.—^Victor Refining Co. v. City Nat. 

Bank of Commerce. Civ.App., 263 

SW. 622. affirmed 274 S.W. 661, 

116 Tex. 71. 

4 C.J. p 588 note 89. 

Appeal by oommlttee of mentally nn- 
soiULd parson 

The committee of a person of un¬ 
sound mind, having agreed to a Judg¬ 
ment, cannot be heard upon appeal 
therefrom; but, where the committee 
does not seem to occupy a disinter¬ 
ested position, the appeal will be 
dismissed without prejudice to the 
ward, no guardian ad litem having 
been appointed to represent her. 

Ky.—^McMurry v. Mimms, 210 S.W. 

167, 183 Ky. 408. 

An appeal from a second order 
densrlng a new trial after expiration 
of the time for appeal from the first 
denial of a new trial should on mo¬ 
tion be dismissed without prejudice 
to an earlier appeal from the Judg¬ 
ment. 

N.D—Miller v. Thompson. 163 N.W. 

390, 31 N.D 147. 

Jndgment on nnopposed motion 

Where it appears on the face of an 
order granting plaintiff’s motion for 
summary Judgment that the motion 
was not opposed, the appeal from 
the order will be dismissed without 
prejudice to a motion by the defend¬ 
ant to open default. 

N.Y —Cohen, Goldman & Co. v. Ell- 

man, 194 N.Y.S, 466, 202 App.Div. 

787. 

Where complainant is not entitled 
to speoillo performance, but is enti¬ 
tled to recover damages, the appel¬ 
late court will order the bill dis¬ 
missed without prejudice to an action 
at law, unless complainant requests 
and obtains leave from the trial 
court to retain the bill for an assess¬ 
ment of damages. 

Mass.—Richardson Shoe Machinery 

Co. V. Essex Machine Co., 93 N.E. 

650, 207 Mass. 219. 

Appeal snstained and exceptions dis¬ 
missed 

Where record on appeal and ex¬ 
ceptions from rulings and decree of 
sitting Justice in equity was insuffi¬ 
cient to confer Jurisdiction on su¬ 
preme Judicial court to determine 
the issues raised, the appeal was 
sustained without prejudice and the 
exceptions dismissed without preju¬ 
dice and case remanded for further 
proceedings. 


Me.—Usen v. Usen, 11 A.2d 486, 136 
Me. 620. 

Soldiers* and Sailors* Oivil Belief 
Act 

Where attorneys for defendant in 
consolidated actions for personal in¬ 
juries moved for stay of trial under 
Soldiers* and Sailors’ Civil Relief 
Act of 1940 because defendant was 
in army and his whereabouts un¬ 
known, and trial court entered order 
reciting that defendant was repre¬ 
sented by counsel, that defendant’s 
presence in court in future was ex¬ 
ceedingly questionable, that actions 
should be tried, and that defendant’s 
deposition might bo taken without 
any formality, and trial court fail¬ 
ed to And any facts pertinent to ap¬ 
plication of act, and assignments of 
error did not bring up that failure 
for review, defendant’s appeal from 
order was dismissed without preju¬ 
dice to right to renew motion. 

N.C—Batts V. Little, 23 S.E.2d 41. 
222 N.C. 363. 

46.5 N.Y —In re Bonime’s Will, 36 
NTS 2d 960, 266 App Div. 964 

47. Ill —See Shank v Modern Wood¬ 
men of America, 210 Ill App. 636. 
Ky—Blanton v. National Seed Co, 
264 S.W. 1064, 204 Ky 407. 

R I.—Salisbury v. O’Brien, 124 A. 
265 . 

4 C J. p 588 note 90. 

Bill of exceptions as exceptions pen¬ 
dente lite 

On dismissal of a writ of error at¬ 
tempting to review the refusal of a 
temporary restraining order, a re¬ 
quest of plaintiffs in error that an 
official copy of the bill of exceptions 
be allowed to operate as exceptions 
pendente lite was denied, but direc¬ 
tion was given that the judgment of 
dismissal should be without preju¬ 
dice to plaintiffs in error. 

Ga.—Callaway, for Use of Jackson 
V. Jackson, 174 S.E. 241, 178 Ga. 
767. 

Order terminating proceedings for 
preparation of bill of exceptions 

Where bill of exceptions was pre¬ 
pared by defendants after their mo¬ 
tion for new trial was denied, but 
proposed bill was not presented to 
trial court to be certified as required 
by statute, and thereafter trial court 
granted plaintiff’s motion to termi¬ 
nate proceedings for preparation of 
bill of exceptions, and defendants 
took an appeal from such order, 
which appeal was still undisposed 
of, motion to dismiss appeal frorn^ 
Judgment was denied, without prej- 
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perfected,^* may be dismissed without prejudice. 
If, since the granting or refusal of an injunction, 
defendant has done all that was sought to be en¬ 
joined, and no supersedeas has been granted, a writ 
of error will be dismissed without prejudice.^® If 
a judgment overruling a general demurrer to a peti¬ 
tion is reversed on the ground that the petition failed 
to state a cause of action, plaintiffs bill of excep¬ 
tions to an order sustaining special demurrers will 
be dismissed without prejudice.^^-S Where the grant 
of a new trial is affirmed, a cross bill of exceptions 
will be dismissed without prejudice to the right of 
defendant in error in regard to a future determina- 
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tion of his exceptions pendente lite.5® 

A statute providing that the dismissal of an appeal 
by an order of court may be made without preju¬ 
dice to another appeal is permissive and not man¬ 
datory, the matter being within the discretion of the 
appellate court.^^ 

In Ohio all proceedings in error brought in the 
supreme court for the review of judgments of the 
court of appeals in cases not within the jurisdiction 
of the supreme court, except as they may be of 
public interest, where instituted without an order 
to the court of appeals to certify its records, will 
be dismissed without prejudice.^^ 


E. EFFECT OF DISMISSAL 


§ 1384. In General 

On dismissal, the whole case Is out of court, and it 
cannot in any manner pass on the merits of the action 
or determine questions raised in the briefs concerning 
the merits; and the appellate court cannot act with re¬ 
spect to the Judgment of the lower court or direct its 
action. 


The dismissal of an appeal is final unless the 
appeal is reinstated by court order.52 50 When an 
appeal or writ of error is dismissed, whether on mo¬ 
tion or otherwise, the whole case is out of court,®^ 
and the court cannot, in any manner, pass on the 
merits of the action or determine questions raised 


udlce to a new motion when and if 
order terminating proceedings in tri¬ 
al court becomes final. 

Cal.—Leeper v. Ginsberg, 117 P.2d 
732, 47 C A.2d 376. 

Want of Jurisdiction 

(1) Where the appellate court was 
without Jurisdiction of an appeal be¬ 
cause the order was not a final Judg¬ 
ment, the form of the order would 
be to dismiss the appeal without 
prejudice to the right to proceed to 
final trial and disposition of the en¬ 
tire controversy. 

Tex—Hubbard v. Tallal, 92 S.W.2d 
1022, 127 Tex 242. 

Smith V. Miller, CivApp., 285 S. 
W.2d 413. 

(2) Where an appeal from an in¬ 
terlocutory order setting aside a 
Judgment must be dismissed for want 
of Jurisdiction, the dismissal may 
be without prejudice to appellants’ 
right to Invoke the Jurisdiction of 
the appellate court after trial on the 
merits. 

Tex.—Lynn v. Hanna, Clv.App., 273 
S.W. 339, affirmed 296 S.W. 280, 116 
Tex. 662. 

(8) Where amount in controversy 
on appeal is less than Jurisdictional 
requirement of appellate court, ap¬ 
peal may be dismissed without prej¬ 
udice to right of claimant to file his 
claim in a court having Jurisdiction. 
Tex—Mercer v. Gray, Clv.App., 109 
S.W.2d 1107. 

48. Arlz.—Little Butte Cons. Mines 
Co. V. Girand, 123 P. 809, 14 Ariz. 
9 . 

4 C.J. p 588 note 91. I 


Defective notice 

Cal —Lane v. Pacific Greyhound 
Lines. 126 P.2d 610, 61 C.A.2d 705. 
Xfotice retnmable to impossible date 
Fla—Security-Peoples Trust Co v. 

Miller, 182 So 834, 133 Fla. 623. 

49. Ga.—Story v. City of Macon, 45 
S.E 2d 196, 203 Ga 105—Bigham v. 
Yundt, 123 S E. 870, 162 Ga. 137. 

4 C J. p 688 note 92. 

Sale of realty after injunction re¬ 
fused 

Where writ of error from dismiss¬ 
al on general demurrer of action to 
enjoin sale of realty under a security 
deed was dismissed as moot because 
sale had occurred after dissolution of 
temporary restraining order, such 
dismissal was expressly made to op¬ 
erate without prejudice to any of 
the rights of plaintiffs, who could 
not have excepted and obtained a 
supersedeas from the dissolution of 
the restraining order so as to pre¬ 
vent the sale which rendered the 
case moot. 

Ga.—Bush V. Jefferson Standard Life 
Ins. Co., 19 S.E.2d 294, 198 Ga. 686. 
49.5 Ga.—Ford Motor Co. v. Patter- 
son-Pope Motor Co., 194 S.E. 69, 66 
GaApp. 794. 

60. Ga.—Young v. Ewing, 71 S.E. 6, 
136 Ga. 172. 

4 C.J. p 688 note 93. 

51. Colo.—National Surety Co. v. 
Schafer, 140 P. 199, 67 Colo. 66. 

58. Ohio.—^Akron v. Both, 103 N.E. 
466, 88 Ohio St. 466. 

58.50 Miss.—Edmonds v. Delta 
Democrat Pub. Co., 76 So.2d 78, 221 
Miss. 786. 


53. Cal.—Sanders v. Warden, 236 P. 

2d 19, 106 C.A 2d 707. 

Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 646. 391 Ill. 101. See 
Nowak V. Gelst, 189 Ill.App. 202. 
Ky—^Armes v. Louisville Trust Co., 
206 S.W.2d 487, 306 Ky. 156. 

La—Davis v. Ungerman, App., 160 
So. 401. 

Mo.—Bowser v. City of St. Louis, 
App, 182 S.W. 1066. 

Ohio—Corpus Juris Becuadum cited 
ia Ex parte Kurtzhalz, App., 60 N. 
E.2d 562, 665, affirmed 48 N.E.2d 
657, 141 Ohio St. 432. 

4 C.J. p 605 note 72. 

"We are without right to change 
the legal effect of the Judgment ren¬ 
dered on . . . [a] motion [to 

dismiss an appeal].*’ 

La—Davis v. Ungerman, App., 160 
So. 401, 402. 

Dismissal as to one of several deoi- 
sions 

(1) Where a motion to dismiss 
an appeal from a Judgment is denied, 
but, in so far as the motion is one 
to dismiss an appeal from an order 
denying a new trial, it Is sustained, 
the appellate court must deal with 
the matter as presented to it on the 
appeal from the Judgment alone. 

5 D.—^Warren v. Lincoln, 236 N.W. 
697, 68 S.D. 196. 

(2) When an appeal was taken 
from a Judgment and from an order 
denying a motion for a new trial, 
and the appeal was dismissed as to 
the Judgment, an order of the lower 
court granting a stay will be affirm¬ 
ed, but its operation will be limited 
to the appeal from the order deny¬ 
ing the motion for new trial. 
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in the briefs concerning the merits.®*^* Dismissal 
carries with it all the specifications of error of the 
party whose appeal is dismissed.®^ By voluntarily 
dismissing his appeal, appellant must be held to have 
contemplated the effect and necessary result of his 
act.5^‘5 

On dismissal the appellate court is without power 


to affirm, modify, or reverse the judgment of the 
lower court,®* or, in the absence of statutory au¬ 
thorization,**•* to direct the entry of judgment.*® 
The appellate court has no power, on dismissal, 
to remand to the trial court for further proceed¬ 
ings,**^ although the rule may be otherwise if the 
appeal was not from a final order or decree.** Also, 


N.Y.—Harnett v. Westcott, 2 N.T.S 
10, 66 N.T.Super. 129. 14 N.Y.Clv. 
Proc. 860, affirmed 24 N.E. 1094. 
121 N.Y. 668. 

(8) An order of probate la not 
vacated by the diamlesal of an ap¬ 
peal from orders denyiner separate 
applications to withdraw from ad¬ 
ministration and for an allowance. 
Tex.—Grigsby v. Reib, Civ.App., 139 
S.W. 1027, affirmed 153 S.W. 1124, 
106 Tex. 697, Li.R.A.1916E 1. Ann 
Cas.l916C 1011. 

Dismissal for fallurs to Ills traa- 
soript 

In Kentucky, where appellee, aft¬ 
er the appellant has failed to file the 
transcript within the time given by 
Civ.Code Pract S 738, brings a copy 
of the judgment and has the court 
dismiss the appeal and discharge 
the supersedeas bond, if one was ex¬ 
ecuted, the dismissal of the appeal 
does not prevent the appellant from 
bringing his case to the court of ap¬ 
peals by filing with the clerk the 
record as provided in fi 734. 

Ky.—Wathen v. Wathen, 216 S.W. 
93, 186 Ky. 61. 

Dismissal of appeal from final do¬ 
ors# after rescript 

Where decree of superior court 
dismissing appeal from final decree 
after rescript was proper, no order 
of supreme Judicial court was re¬ 
quired with respect to such appeal, 
since although printed In the record 
it was not to be treated as having 
been entered In the supreme Judicial 
court. 

Mass.—Seder v. Kozlowski, 40 N.E. 

2d 14, 811 Mass. 30. 

Dismissal of former prooeeding 
Where plaintiff had appealed to 
circuit court from probate court or¬ 
der, plaintiff’s dismissal in circuit 
court of probate court proceeding 
had effect of vacating order of pro¬ 
bate court. 

Mo.—Hickerson v. Con Frazier Bulck 
Co., App., 264 S.W.2d 29. 

Xn a receivership prooeeding, the 
dismissal of an appeal from a Judg¬ 
ment, regarded as an Interlocutory 
order in the case revlewable by ap¬ 
peal from a subsequent order of sale, 
would follow the dismissal of the ap¬ 
peal from such order. 

Wash.—Crawford v. Seattle, R. & S, 
Ry. Co., 169 P. 782, 92 Wash. 670. 

Bight to possession of transcript 
Under rules of civil procedure, dis- i 
missal of the appeal vests appel- j 


lants with a right to possession of 
the transcript. 

Tex.—Pinkston v. Farmers State 
Bank of Center, Civ.App., 201 S.W. 
2d 696. 

53.6 N.D.—Schaff v. Kennelly, 69 N. 
W.2d 777. 

Dismissal not approval 
A dismissal of an appeal from an 
order striking the complaint in an 
action to enjoin city officials from 
holding a recall election on ground 
that case was moot docs not con¬ 
stitute approval by reviewing court 
of alleged violations of law in bring¬ 
ing about recall election. 

Cal —Lanahan v. City of Los An- 
gele.s. 92 P 2d 1014, 14 C.2d 128. 
Power to award costs 

The dismissal of appeal from deci¬ 
sion ordering dismissal of proceed¬ 
ing for want of Jurisdiction did not 
prevent entry of supplemental Judg¬ 
ment or decree for costs, notwith¬ 
standing court did not have Jurisdic¬ 
tion of the merits. 

Mass—Donnelly v. Montague, 24 N. 

E.2d 864, 806 Mass. 14. 

64. Mont.—In re Bernheim's Estate, 
266 P. 378, 82 Mont. 198, 67 A.L R. 
1169. 

Wash—City of Bremerton v. Brem¬ 
erton Water & Power Co, 153 P. 
372, 88 Wash. 362. 

After the dismissal of a cross ap- 
pealf assignments of error of the 
cross appellant cannot be considered. 
Wash.—City of Bremerton v. Brem¬ 
erton Water & Power Co., supra. 
Dismissing case agreed 

An abbreviated order entered by 
the supreme court of appeals, "mere¬ 
ly dismissing a case agreed imports 
compromise and adjustment as to all 
points of error that arise or which 
may properly arise on the face of 
the record, and every case neces¬ 
sarily includes that of lack of Juris¬ 
diction in the trial court to enter the 
decree complained of; it releases all 
such errors, including that of lack 
of Jurisdiction, but it does not in¬ 
clude matters not involved here, nor 
release the decree entered by the tri¬ 
al court, but permits that to stand." 
W.Va.—Simmons v. Yoho, 116 S.E. 

851, 92 W.Va. 708. 

Issue not discussed lu opinion 
A Judgment dismissing an appeal 
from an order striking allegations of 
an answer as irrelevant, and also 
from an order of reference, overrules 
the exceptions to the former order, 
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although such Issue was not dis¬ 
cussed in the opinion. 

S.C.—Trump v. Mlkell, 89 S.E. 646, 
106 S.C. 280. 

64.5 Ill.—People ex rel. Waite v. 
Bristow, 62 N.E 2d 645, 391 Ill. 
101 . 

66. Cal.—Title Insurance & Trust 
Co. v. Wilson, 261 P. 767, 87 C.A. 
143. 

Tex—Scott V. Lewis, Civ App., 49 S. 
W.2d 515. 

Utah—Corpus Juris Secundum cited 
in Openshaw v Young, 152 P.2d 84, 
87, 107 Utah 399. 

Wash.—Johnston v. Seattle Taxicab 
& Transfer Co., 154 P. 787, 80 
Wash. 494. 

4 C.J. p 606 note 73. 

Operation as affirmance see infra 5 
1385. 

Bxtension of time 

Reviewing court which had re¬ 
fused appeal had no power to ex¬ 
tend time for conipliunce with offer, 
embodied in decree, to defendants to 
avoid effect of decree by paying bal¬ 
ance of purchase price of realty 
Va—Sutherland v Swannanoa Corp., 
62 SE.2d 92, 189 Va 149. 

65.5 Or.—Columbia Auto Works, 
Inc. V. Yates, 166 P.2d 661, 176 Or. 
296. 

66. Ky.—Manier v. Lindsey, 3 Bush. 
94. 

Mich—McMillan v. Felcher, 68 NW. 

1114, 100 Mich. 341. 

NC.—Chunn v. Jones, 34 N C. 261. 

67. Wls.—Silverman v. Fidelity, 

etc., Co., 102 N.W 891, 124 Wis. 
469. 

Fixing time for answering below 

Where an appeal from an order 
denying an application to have the 
complaint made more definite was 
dismissed, the supreme court was 
held not authorized by the record to 
make an order fixing the time where¬ 
in defendant might answer In the 
court below. 

S.D.—Morford v. Pyle, 216 N.W. 690, 
61 S.D. 623. 

58. Okl.—Sheegog v. Incorporated 
Town of Lindsay, 259 P. 651, 127 
Okl. 89. 

Pa.—Murphy v. Murphy, 85 Pa. Super. 
169. 

Xu a replevin suit, where the rec¬ 
ord shows a taking and retention of 
property by plaintiff, a directioq to 
dismiss the action amounts to a de¬ 
nial of plaintiff’s claim, and carries 
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the appellate court is without power to order the 
trial court to correct its judgment.®® 

Where an appeal is dismissed, the court may not 
consider any motions filed therein;®®-® and on the 
dismissal of an appeal from an order overruling a 
motion to vacate a temporary restraining order, as 
not having been taken from an appealable order, 
the appellate court has no jurisdiction to pass on ap¬ 
pellant’s motion to suspend the temporary restrain¬ 
ing order, since its disposition is included in the dis¬ 
missal of the appeal.®®-!® Where an appellate court 
dismisses an appeal from an order of confiscation 
and sale, it is without jurisdiction to direct the 
sale.®®-!® 

The dismissal of an appeal from a void order 
or judgment on a ground which does not involve 
its validity does not impart to the order or judg¬ 
ment any validity which it would not have had if 
there had been no appeal.®® The dismissal of an 
appeal in one proceeding cannot affect the judgment 
in a separate and distinct proceeding from which 
no appeal was taken.®! A judgment dismissing a 
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defendant’s appeal from a judgment against him on 
his counterclaim operates on the entire cause of 
action involved in the counterclaim so as to be con¬ 
clusive on one to whom defendant has assigned a 
part of the counterclaim pendente lite.®® 

The effect of dismissal on the right to a second 
appeal or writ of error is considered supra § 34, 
and the effect of dismissal on liability on appeal 
bonds and undertakings, infra § 2046. 

Time of taking effect. Under some rules of court, 
the dismissal of an appeal takes effect on the date 
it is ordered and not as of the last day of the term.®® 
However, when between the time a motion was 
made to dismiss an appeal and the subsequent death 
of appellant, no steps have been taken looking to 
the appointment of a committee, it has been held 
that the appeal should be dismissed nunc pro tunc 
as of the date of the motion to dismiss.®®-® 

Effect on other appeals. While it has been held 
that the dismissal of a main appeal also concludes 
cross appeals,®^ a contrary determination or ruling 


with it as a necessary incident a 
direction for the return of the prop¬ 
erty and for costs to defendant 
Wash—Kimball v. Donohue, 219 P. 

869, 127 Wash 692. 

Betam of papers to ordinary 

Where an appeal is dismissed for 
failure of the ordinary to transmit 
it, it will be with the direction that 
the papers be returned to the ordi¬ 
nary for transmission to the superior 
court as required by law. 

Ga—Ford v Redfearn, 89 S E. 611, 
145 Ga. 498 

Bemand to PnbUc Service Commis- 
•ion 

AVheie order of public service com¬ 
mission directing’ certain items paid 
by village operating municipal elec¬ 
tric plant to be stricken from vil¬ 
lage’s capital account and trans¬ 
ferred back to operating expenses, 
was reversed by appellate division 
and matter remitted to commission 
“for action in accordance with opin¬ 
ion,” and thereafter court of ap¬ 
peals dismissed commission's at¬ 
tempted appeal from appellate divl- 
alon’s order on ground that it was 
not a final order, appellate division’s 
order did not oust commission of 
jurisdiction to take additional proof. 
N.Y.—Village of Wellsvllle v. Malt- 
ble, 83 N.T.S.2d 919, 268 App.Dlv. 
398. 

59. Ind.—Rowe v. Bateman, 64 N.E. 

1066, 66 N.E. 764, 163 Ind. 638. 

4 C.J. p 606 note 76. 

69.5 Ala.—Cross v. Willis, 182 So. 

480, 28 Ala.App. 271. 

Mass.—Henry L. Sawyer v. Boyajian, 
21 N.E.2d 636, 303 Mass. 811. 


N.C —Privette v. Privette, 51 S E 2d 
925, 230 NC. 62 

Motion, to affirm judgment and assess 
damages 

Mo —Lovins v. Mutual Commerce 
("as Co, 166 S.W.2d 966, 237 Mo. 
App 661. 

69.10 Ohio—Tate v Michael, 129 N. 

E 2d 83, 98 Ohio App 269. 

69.16 NC—State v. Richardson, 46 
SE.2d 536, 228 N.C. 426. 

60. Cal—Gibbc>n.s v Clapp, 277 P. 
4 90, 207 C 221—Sullivan v. Gage, 
79 P. 537, 145 C 769. 

Dcwis V. Shaw, 246 P. 86, 77 C. 
A 99. 

Va —.<Etna Casualty & Surety Co. of 
Hartford, Conn. v. Board of Sup’rs 
of Warren County, 168 S E 617, 160 
Va. 11. 

“Dismissed agreed’’ 

(1) Fact that a writ of error to 
review a void Judgment releasing the 
surety on an ofllcial bond was “dis¬ 
missed agreed" did not validate the 
judgment, where the record did not 
show that the county was a party 
to the agreement dismissing the writ 
Va,—^Afltna Casualty & Surety Co. of 

Hartford, Conn. v. Board of Sup'rs 
of Warren County, supra. 

(2) Where the parties were before 
the trial court and made objections 
to the decree complained of on ap¬ 
peal and later by consent their ap¬ 
peal was dismissed agreed, they can¬ 
not thereafter collaterally attack the 
decree entered below because it goes 
beyond the scope of the pleadings, or 
because there is not sufficient plead¬ 
ing to support it, as their agreement 
of record on appeal confirms and 
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ratifies the decree entered below. 
W.Va—Simmons v. Yoho, 115 S.B. 
851, 92 W.Va. 703. 

61. Tex.—Grigsby v. Relb, Clv.App., 
139 S.W. 1027, affirmed 153 S.W. 
1124, 105 Tex. 697, L R.A.1916B 
1, Ann.Cas.l915C 1011. 

Xiieaholders 

The dismiswal of an owner’s appeal 
from a Judgment foreclosing me¬ 
chanics’ Hens as to one lien claim¬ 
ant whose claim was admitted did 
not Jeopardize the rights of other 
lien claimants. 

Or.—Johnson v. Paulson, 164 P. 686, 
83 Or. 238. 

62. Tox—Setter v. Smith, 147 S.W. 
226, 105 Tex. 206. 

63. WVa—Dunfee v Childs, 68 S. 
E. 209, 69 W.Va. 226. 

63.6 N Y —Diamond v. Diamond, 81 
N.YS2d 753, 263 App.Div. 861. 

64. Ga—Futch v Olmstead, 167 S. 
E. 277, 172 Go. 233. 

McLean v. Atlantic Coast Line R. 
Co, 128 S.E. 588, 34 Qa.App. 169. 
Ky.—City of Covington v. Crolley, 
206 SW.2d 933, 306 Ky. 252. 

3 C.J. p 1078 note 96—4 C.J. p 606 
note 78. 

No osse in which to oonsidsr cross 
appeal 

Where principal appeal from order 
overruling motion for Judgment on 
the pleadings was dismissed on 
ground that order was not appeala¬ 
ble, there was no case in supreme 
court in which to consider cross ap¬ 
peal from order overruling demurrer 
to answer. 
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has been made in some of the cases.®5 An inter¬ 
vener's appeal is not affected by the dismissal 
of plaintiff's separate appeal;®® but the converse 
has also been held.®'^ A dismissal of an appeal 
as to one respondent may not vitiate the decree ap¬ 
pealed from or affect other parties' rights and lia¬ 
bilities as to each other.®*^-® It has been stated 
that a judgment ordering the dismissal of a suspen¬ 
sive appeal does not dismiss a devolutive appeal.®*^-!® 

§ 1385. As Affirmance of Judgment 

In a number of caeee it hat been held that the die- 


6 C.J.S. 

miaaal of an appeal by an appellate court operatee ae an 
affirmance of the Judgment below, unless the dismissal 
is without prejudice to another appeal. According to 
other authorities, a dismissal does not operate as an 
affirmance. 

The authorities have been said to be conflicting 
on the question whether the dismissal of an appeal 
operates as an affirmance of the judgment or or¬ 
der appealed from.®® The rule is upheld in a num¬ 
ber of cases that the dismissal of an appeal by the 
appellate court operates as an affirmance of the judg¬ 
ment of the trial court,®® unless dismissed without 


Kan.—^Pease v. Snyder, 201 P.2d 661, 
166 Kan. 461. 

Dlssnissal of main biU of szosptlons 
V/here Judsrment complained of in 
main bill of exceptions finally dis¬ 
posed of case in trial court, and 
writ of error was dismissed for want 
of Jurisdiction of main bill of excep¬ 
tions, cross bill of exceptions would 
also be dismissed. 

Oa.—Statham v. Saxon, 80 S.K.2d 182, 
210 Ga. 369—Hayden v. Varnadore, 
78 S.B.2d 1, 210 Ga. 124—Davis v. 
Cason. 194 SR 874, 185 Ga. 334. 

Healey Heal Estate & Imp. Go. 
V. Wilson, 88 SE.2d 747, 74 Ga. 
App. 63. 

66. Or.—Crane v. Oregon R., etc., 
Co., 133 P. 810, 66 Or. 317. 

4 C.J. p 606 note 79. 

Effect of appellant’s election to dis¬ 
miss see supra S 1350. 

Appeals by stockholders and corpora¬ 
tion 

In litigation between stockholders 
for control of corporation, dismissal 
of appeal of one of the stockholders 
who was president of corporation for 
accepting salary fixed in Judgment 
would not preclude appeal by other 
stockholders in president's group on 
all substantive questions involved; 
and where litigation was primarily a 
contest between groups of stockhold¬ 
ers for control of corporation and, 
after judgment, corporation and one 
group of stockholders appealed, res¬ 
olution to dismiss the appeal, in 
so far as corporation was concerned, 
did not require dismissal of appeal 
of stockholders who sought a review 
of rulings which affected their in¬ 
dividual rights, particularly where 
only the appellees participated in 
such stockholders’ and directors’ 
meetings, and the subject of their 
voting right was an issue in the ap¬ 
peal. 

Kan.—Geiman-Herthel Furniture Co. 
v. Geiman, 161 P.2d 604, 160 Kan. 
346. 

06. La.—McMichael v. Thomas, 113 
So. 828, 830, 164 La. 233. 

36«a«oa for mis j 

*’The Judgment against the inter¬ 
vener cannot be brought before 
• • • £the appellate court] by | 


plaintiff's appeal from the Judgment 
against himself.** 

L<a.—McMichael v. Thomas, supra. 

67. Iowa.—^Wehrman v. Moore, 169 
N.W. 218, 177 Iowa 642. 

Parobase price ia escrow peiidlag ap¬ 
peal 

Where plaintiffs had sold their 
business to an Intervener, but the 
purchase price remained in escrow 
pending appeal, the dismissal of the 
Intervener’s appeal did not cut off 
plaintiffs' right to maintain their ap¬ 
peal from the same Judgment. 

Iowa.—Wehrman v. Moore, supra. 
67.5 Or—Lewis v. Shook, 201 P.2d 
908, 186 Or. 67. 

67.10 La.—Boisseau v. Vallon & Jor- 
dano, 139 So. 304, 173 La. 972. 

Bonnelucq v. Bernard, App., 29 
So.2d 486. 

4 C.J, p 606 note 72 [d]. 

Beservlag right to devolutive appeal 

Court of appeal cannot reserve the 
right to perfect a devolutive appeal 
to an appellant whose suspensive and 
devolutive appeal was dismissed on 
appellee's motion. 

La—Davis v. Ungerman, App, 150 
So. 401. 

68 . S.D—Collins v. Gladiator Cons. 
Gold Min. etc., Co., 103 NW. 385, 
19 SD 358, 360. 

69. Cal.—Linn v Weinraub, 193 P. 
2d 21, 86 CA2d 109—Smith v. Su¬ 
perior Court in and for Tuba Coun¬ 
ty, 69 P.2d 176, 21 C.A.2d 160— 
Title Insurance & Trust Co. v. Wil¬ 
son, 261 P. 767, 87 C.A. 143—In re 
King’s Guardianship, 184 P. 964, 
43 C.A. 307. 

Colo—Whipple v. Wessels, 180 P. 
309, 66 Colo. 120. 

Ga.—Putch V. Olmstead, 167 S.B. 277, 
172 Ga. 233. 

State Highway Board v. Long, 6 
S.E.2d 130, 61 Ga.App. 173. 

Contra McLean v. Atlantic Coast 
Line R. Co., 128 S.E. 688, 34 Ga. 
App. 169. 

Idaho.—Simons v. Davenport, 160 P. 

2d 464, 66 Idaho 400. 

Ky.—Board of Ed. of Berea v. Mun¬ 
cy, 239 S.W.2d 471—Morgan Coun¬ 
ty V. Governor of Kentucky, 166 
S.W.2d 498, 288 Ky. 632—Bitumi¬ 
nous Casualty Exchange v. Ford 
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Elkhom Coal Co., 66 S.W.2d 722, 
247 Ky. 102. 

La.—McMichael v. Thomas, 113 So. 
828, 164 La. 233. 

Neb.—Oorpu Juris Secimdani quoted 

in In re Marsh’s Estate, 17 N.W. 
2d 471, 475, 145 Neb. 559. 

N.D.—Stimson v. Stimson, 152 N.W. 
132, 30 N.D. 78. 

Okl.—Turk Bros. v. Brewer, 11 P.2d 
926, 167 Okl. 200—Take v. Wood¬ 
ruff, 300 P. 698, 160 Okl. 73—State 
V. Hardlster, 262 P 668, 128 Okl. 
246—Stumpff V. Harper, 214 P. 709, 
90 Okl. 196. 

4 C.J. p 606 note 81. 

"Affirmance in a limited sense 
only." 

Va—.^tna Casualty & Surety Co. v. 
Board of Sup’rs of Warren Coun¬ 
ty, 168 S.E. 617, 627, 160 Va. 11. 

JDismlssal without examination of 
merits 

Generally, dismissal of appeal 
without examination of case on its 
merits operates as affirmance. 

Neb—In re Marsh’s Estate, 17 N.W. 
2d 471, 146 Neb. 669—State ex rel. 
Campbell v. Slavik, 14 N.W.2d 186, 
144 Neb. 633—Power v. Federal 
Land Bank, 2 N W 2d 924, 141 Neb. 
139. 

Renewal of suit by an intervener 
whose appeal was dismissed would 
be barred by a plea of res Judicata. 
La—McMichael v. Thomas, 113 So. 
828, 164 La. 233. 

Rule limited 

"A dismissal of an appeal by the 
Supreme Court or District Court of 
Appeal for the reason that the ap¬ 
peal has not been prosecuted as re¬ 
quired by statute and the rules gov¬ 
erning operates as an affirmance only 
to the extent of precluding further 
appeal and leaves the judgment ap¬ 
pealed from unimpaired. No court 
is permitted to pass upon issues not 
before it for determination; and 
when the appellate court in its order 
of dismissal concludes that there is 
no question presented to it for hear¬ 
ing, and in effect that the appellate 
Jurisdiction has not been invoked, it 
would seem difficult to say that this 
is a solemn Judgment per se, deter¬ 
mining the questions which the court 
refuses to consider/* 
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prejudice to another appeal,*^0 and that it is equiva¬ 
lent to an affirmance of the case on its meritsJi It 
has also been held that the dismissal of an appeal is 
equivalent to a technical affirmance, even though 
dismissed on appellant’s own motion and without 
prejudice.’^2 Thus, it has been held that a dismissal 
operates as an affirmance of the judgment where 
the appeal was taken and abandoned,73 or where the 
dismissal was for failure to print the record'^4 or for 
want of prosecution, or because manifestly frivo- 
lousJ® 

Under other authorities, however, the dismissal 
of an appeal because prematurely brought,for 
failure of appellant to file the record within the time 
required,'^® for want of prosecution,*^9 or because 
the appeal was abandoned,^® or in other circum- 
stances,^^ does not operate as an affirmance of the 
judgment. 
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Where the filing of an undertaking is essential to 
the jurisdiction of the reviewing court, a dismissal 
for failure to file an undertaking has not been con¬ 
sidered as an affirmance.S^ 

The effect of a dismissal as an affirmance of the 
judgment, as far as concerns liability on appeal 
bonds and undertakings, is considered infra § 2046. 

§ 1386. In Lower Court 

When an appeal it diemissed the decree or order ap¬ 
pealed from has been described as becoming final, as be¬ 
ing left in fuli force, or as being revitalized or reinstated. 
The cause stands in the trial court as though no appeal 
had been taken, and the parties are left where they were 
before the appeal was instituted. 

On the dismissal of an appeal or writ of error 
the cause stands in the trial court as if no appeal had 
ever been taken or writ of error brought.83 It has 


Cal.—Howard v. Howard, 261 P. 714, 
716, 87 CA. 20. 

Zn Texas 

(1) The dismissal of an appeal 
leaves undisturbed the judgment of 
the lower court and thereby in ef¬ 
fect, afllrms it without according to 
appealing parties a hearing on merits 
of their appeal. 

Tex—Peoples v. Scott, Civ.App., 189 
SW.2d 622. 

(2) The supreme court, on appli¬ 
cation to It for writ of error, had 
potential jurisdiction of the case, and 
hence its order dismissing applica¬ 
tion constituted adjudication by such 
court that the judgment of the low¬ 
er court was correct. 

Tex—Fisher v City of Bartlett, Civ. 
App, 88 S.W.2d 1068, error dis¬ 
missed. 

(3) On the other hand, an order 
dismissing the appeal for cause made 
at a time when the appealing party 
could still bring the cause before 
the appellate court on writ of error, 
does not operate as an afUrmance of 
the judgment of the trial court. 

Tex.—Cunningham v. Universal 

Credit Co., Civ.App., 92 S.W.2d 
1097. 

70. Cal.—Linn v. Welnraub, 193 P. 
2d 21, 85 C.A.2d 109—Smith v. Su¬ 
perior Court in and for Tuba Coun¬ 
ty, 69 P.2d 176, 21 C.A.2d 160. 

Colo—^Whipple v. Wessels, 180 P. 
309, 66 Colo. 120. 

Nev.—Cooper v. Pacific Mut. L. Ins. 

Co., 7 Nev. 116, 119, 8 Am R. 706. 
N.D.—Stlmson v. Stimson, 152 N.W. 

132, 30 N.D. 78. 

4 C.J. p 606 note 82. 

71. Colo—^Whipple v. Wessels, 180 
P. 309, 66 Colo. 120. 

Neb — Corpus Juris Seoundum quoted 
iu In re Marsh’s Estate, 17 N.W.2d 
471. 476. 146 Neb. 669. 


72. Ill —Koelling v. Wachsning, 174 
Ill.App. 321. 

73. Or—Simpson v. Prather. 6 Or. 
86 

74. Va—Bcechcr v. Lewis, 6 SE. 
807, 84 Va 680—Woodson v. Ley- 
burn, 3 SE 873, 83 Va. 843. 

76. ND—Stimson v. Stimson, 162 
NW. 132, 30 ND. 78. 

Two judgments 

A dismissal for want of prosecu¬ 
tion of an appeal from a judgment 
conflicting with a later judgment in¬ 
volving the same parties and subject 
matter, and which was affirmed on 
the merits before the dismissal of 
the other appeal, is not an "affirm¬ 
ance” annulling the later judgment. 
Cal —Howard v. Howard, 261 P. 714, 
87 C.A. 20. 

76. Okl.—Turk Bros. v. Brewer, 11 
P.2d 926, 167 Okl. 200. 

77. Idaho.—Stout v. Cunningham, 
189 P, 1107, 33 Idaho 83. 

4 C.J. p 606 note 86. 

78. U.S.—^U. S. V. Gomez, Cal., 23 
How. 326, 341, 16 L.Ed. 652, 687. 

79. N.T —Drummond v. Husson, 14 
N.T. 60. 

4 C J. p 606 note 89. 

80. Wash.—State v. Superior Court 
of Franklin County, 149 P. 321, 86 
Wash 90. 

81. Me—Semo v. Ooudreau. 83 A.2d 
209, 147 Me. 17. 

Order awarding peremptory manda- 
mus 

The dismissal of a writ of error, 
taken to a final order awarding a 
peremptory writ of mandamus com¬ 
manding the issuance of a municipal 
license, because the period for which 
the license was Issued had expired, 
does not affirm the final order, nor 
does It affect the rights of the mu¬ 
nicipality against the relator for vio¬ 
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lations of municipal ordinances in 
doing business without license. 

Pla—Frenkel v. State, 104 So. 867, 
89 Fla 74. 

82. Or.—State v. McKinnon, 8 Or. 

485, 486. 

Wash.—Jones v. Cunningham, 139 P. 
612, 79 Wash 4. 

"The appeal had not been perfect¬ 
ed by the filing of an undertaking 
conforming to the requirements of 
the statutes regulating the mode of 
taking appeals to this court, and the 
court had not acquired sufficient 
jurisdiction of the case to proceed 
and try it upon its merits, and ren¬ 
der a final decision, either affirming, 
modifying, or reversing the judg¬ 
ment appealed from; and this de¬ 
gree of jurisdiction we hold to be 
essential to give the mere order of 
dismissal the effect of affirming the 
judgment appealed from, and ter¬ 
minating the appeal.” 

Or—State v. McKinnon, 8 Or. 485, 

486. 

83. Ala—Ex parte Shade, 43 So.2d 
319, 263 Ala. 139. 

Ark—Matyski v. Buczkowskl, 237 
SW 694, 152 Ark. 89. 

Cal—In re Brady’s Estate, 213 P.2d 
126, 96 CA.2d 611. 

Pla—Clonts V. Spurway, 139 So. 
896, 104 Flo. 340—Gaskins v. Mack, 
107 So. 918, 91 Pla. 284. 

Mass—Carilli v. Hersey, 20 N.E.2d 
492, 303 Mass 82. 

Mich.—Sewell v. Detroit Elec. Con¬ 
tractors Ass’n, 76 N.W.2d 846, 346 
Mich. 93— Corpns Juris Beouadum 
quoted la Halley v. Wolf, 30 N.W. 
2d 437, 439, 320 Mich 69. 

Neb — Oorpvui Juris Beouadum quoted 
la In re Marsh’s Estate, 17 N.W. 2d 
471, 476, 146 Neb. 669. 

N.J.—Needles v. Dougherty. 34 A.2d 
396, 134 N.J.Eq. 108. 
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been variously stated that the decree or order ap- i left in full force,or that the decree is rcvital- 
pealed from becomes final,the final decree is | 


Ohlo.--Oorpiui Juris Ssoiinaiim oitsd 
la, Ex Parte Kurtzhalz. App., 60 
N.E.2d 562, 566, affirmed 48 N.E.2d 
667. 141 Ohio St. 432. 

Okl.—Oozi»iiB Juris SseuBdnai cited 
la Thornburgh v. Ben Hur Coal 
Co., 224 P2d 249, 260, 203 Okl. 563. 
WlB.—Pick V. Pick, 16 N.W.2d 807, 
246 Wi8. 496. 

4 C.J. p 607 note 90. 

Appeal from laterlocutorv order 

(1) *The dismissal of this appeal 

. . . [from an interlocutory or¬ 

der] does not in any way affect the 
merits of the controversy, and the 
parties are at liberty to proceed to a 
hearing on the bill after answers are 
died, and have determined any and 
all issues that may be Joined." 

Ill.—McCarthy v. City of Chicago. 

197 111.APP. 664, 679. 

4 C.J. p 607 note 90 [b]. 

(2) Where appeal is dismissed for 
want of a final Judgment, trial court 
retains Jurisdiction to make such 
disposition of the case as meets re¬ 
quirements of the law. 

Ind.—Thompson v. Neill, 48 N.E.2d 
176, 113 Ind.App. 342. 

Attorney’s lien 

Where plaintiff died a satisfaction 
of Judgment in the supreme court 
where defendant's appeal was pend¬ 
ing. and the supreme court over the 
objection of plaintiffs attorneys that 
the satisfaction was in fraud of 
their right to fees, dismissed the ap¬ 
peal without affecting the Judgment, 
the dismissal left the Judgment im¬ 
pressed with the lien in favor of the 
attorneys. 

Mo.—Barthels v. Garrels, 227 S.W. 
910, 206 Mo.App. 199. 

Bffsot of non prosequitur 

A non prosequitur of an appeal 
from a dnal Judgment of the court 
of common pleas will not have the 
effect of continuing the dnality of 
the Judgment to the date the non 
prosequitur was entered, but the 
status of the parties at the time the 
dnal Judgment was entered will be 
their status when the non prosequi¬ 
tur is later entered in the supreme 
court. 

Pa.—In re Elkin, 137 A. 469, 289 Pa. 
327. 

Now trial 

(1) Where an appeal from an or¬ 
der granting a new trial was dis¬ 
missed because not properly taken, 
the cause stood for trial on the doc¬ 
ket of the circuit court the same as 
if no appeal had been attempted. 
Ark.—^Matyski v. Buczkowskl, 287 

S.W. 694, 162 Ark. 89. 

(2) Where the trial court set aside 
a verdict for plaintiff and granted a 
new trial unless plaintiff remitted 
part of the verdict within twenty 


days, an appeal from which order 
was dismissed, the case stood for 
trial on dling the remittitur from 
the supreme court in the trial court, 
the order, by lapse of time, granting 
a new trial. 

Wis.—Elmergreen v. Kern, 168 N.W. 
407, 167 Wis. 660. 

(3) After an appeal had been dis¬ 
missed for failure to perfect it, the 
trial court at its next term could 
not entertain a motion for new trial 
for newly discovered evidence as it 
was too late to set aside the Judg¬ 
ment. 

N.C.—^Lancaster v. Bland, 84 S.E. 
629, 168 N.C. 377. 

(4) Where trial court granted de¬ 
fendant's motion for now trial and 
plaintiff’s appeal therefrom was dis¬ 
missed on ground that motion for 
new trial was not an appealable or¬ 
der, effect was to leave action of 
trial Judge sustaining motion for 
new trial in full force and effect. 
Ohio.—State ex rel. Simons v. Kiser. 

App., 137 N.E.2d 699. 

(6) Where plaintiff brought action 
against defendant individually and 
as trustee but had dismissed action 
as to defendant Individually, court 
had no Jurisdiction to order a new 
trial as to defendant individually, 
and, therefore, even though appeal 
from order granting new trial was 
improper, the order would be of no 
avail to plaintiff. 

Ill.—Pulton v. Tondorf, 68 N.E 2d 
640, 324 Ill.App. 463. 

(6) Other applications of rule see 
4 CJ. p 607 note 90 [g]. 

Reasons for quashing 

Where an appeal to the supreme 
court has been quashed, subsequent 
action of the lower court should be 
based on the record as set forth in 
the reasons for quashing given by 
the appellee rather than a verbally 
expressed understanding of counsel 
as to such reasons. 

Pa.—^McDonald v. McDonald, 100 A 
867, 266 Pa. 304. 

Statute staying proceedings 
Where appeal is dismissed, statute 
providing that perfecting of appeal 
stays proceedings in court below on 
Judgment or order appealed from is 
inoperative to effect such stay. 

Idaho.—^Hunter v. Merger Mine,*? 
Corp., 160 P.2d 466, 66 Idaho 438. 

84. Mich.—Sewell v. Detroit Elec 
Contractors Ass’n, 76 N.W.2d 846. 
246 Mich. 93— Corpus Juris Beoun- 
dmn quoted la Hailey v. Wolf, 30 
N.W.2d 437, 439, 320 Mich. 69. 

Mo.— Corpus Juris Secundum cited in 
School Diet. No. 24 v. Mease, App. 
206 S.W.2d 146, 148—Rookery Re 
alty, Loan, Inv. & Bldg. Co. v 
Johnson, App., 261 S.W. 741. 
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Neb.— Corpus Juris Secundum quoted 

in In re Marsh's Estate, 17 N.W. 2d 
471, 476, 146 Neb. 669. 

Okl.—Paschall v. Royalties, 181 P.2d 
668, 198 Okl. 646—Take v. Wood¬ 
ruff, 300 P. 698, 160 Okl. 78. 
Award becomes absolute 
When an appeal is withdrawn the 
award in a reference becomes an 
absolute Judgment. 

Pa.—Swan v. Scott, 11 Serg. A R. 
166. 

2>efenses 

Where appeal from decree denying 
recovery of stock assessment by su¬ 
perintendent of banking was dis¬ 
missed, decree became final as to- 
claim of superintendent of banking 
and all defenses to the claim in such 
proceedings were sustained and stood 
as though never appealed from. 
Iowa.—In re Lyman’s Estate, 290 N. 

W. 637, 227 Iowa 1191. 

Budiug of suspension 

The dismissal of an appeal without 
a finding on the merits ends the sus¬ 
pension of the Judgment of the trial 
court, and the judgment immediately 
becomes operative. 

Ohio.—Ohio Fuel Gas Co. v. City of 
Mt. Vernon, 174 NE 260, 37 Ohio 
App. 169. 

“Bes Judicata*’ and ’’law of case” 

On dismissal of supreme court of 
appeal from decree for plaintiff in 
suit to recover amount paid on pur¬ 
chase price of realty, all questions 
as to correctness of decree, election 
of remedies, and plaintiff's right to 
trace defendant’s investment of such 
amount in purchase of lot subse¬ 
quently conveyed by her to her 
daughter for nominal consideration, 
became "res Judicata" and "law of 
case." 

Mich.—Robertson v. Phillips, 19 N. 
W.2d 107, 311 Mich. 582. 

84.B Cal.—Casner v. Dally New.s 
Co., 106 P2d 201, 16 C 2d 410 
Grouser v Bolce, 124 P 2d 368, 
61 C A 2d 198 

Conn.—Silverstone v. Lillie, 103 A 2d 
916, 141 Conn. 104 

Ky.—Board of Ed. of Berea v. Mun¬ 
cy, 239 S.W 2d 471—Herd v. Lyttle, 
222 S.W.2d 834, 310 Ky. 788— 

Armes v. Louisville Trust Co., 206 
S W.2d 487, 306 Ky. 165. 

Mass.—Lowell Bar Ass’n v. Loeb, 63 
N.E.2d 27, 316 Mass. 176. 

Tenn.—Taylor v. Ottinger, 249 S.W. 

2d 899, 193 Tenn. 688. 

Dismissal without prsjudios 

The dismissal of an appeal without 
prejudice on appellant’s motion left 
the Judgment of the circuit court in. 
full force and effect the same aa 
though no appeal had ever been tak- 
m, and appellant was free to perfect 
mother appeal in any manner au* 
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ized®^-^® or reinstated.The effect of such 
dismissal is to leave the parties where they were 
before the appellate proceeding was instituted.®® 

Dismissal on the ground of abandonment of the 
appeal, without affirmance or adoption of the judg¬ 
ment, does not make the judgment that of the ap¬ 
pellate court so as to deprive the trial court of 
power to modify it;®® and although, pending an ap¬ 
peal from a judgment, the court rendering it is 
deprived of the power to vacate it, nevertheless 
this power is restored on the dismissal of the ap¬ 
peal.®®*® The dismissal of an appeal from an order 
discharging a rule to show cause, which was granted 
for the preliminary determination of jurisdiction, 
does not prevent the question of jurisdiction of the 
subject matter from being raised at any subsequent 
stage of the proceedings.®®*^® The power of the 
trial court to make orders in the case is not ousted 
by the pendency in the appellate court of a motion 


for reargtuncnt.*^ 

Where the question presented by the writ of 
error is moot, but a dismissal of the writ would leave 
the judgment to be pleaded in the future as res 
judicata, it has been said that the better practice 
seems to be to dismiss the cause from the trial 
court as well as from the appellate court;®® but 
an order dismissing the appeal, rather than dis¬ 
missing the cause, may properly be entered in a 
moot case when the effect thereof is to leave the 
parties in the position occupied by them prior to 
the filing of the suit.®®*® 

Waiver of rights in lower court. An appeal from 
an order dismissing a complaint in part and granting 
plaintiff leave to amend, which is dismissed by the 
reviewing court, is not a waiver of plaintiff’s right 
to perfect his pleading in the trial court where 
he promptly files an amended complaint after the 
dismissal of the appeal.®®*^® 


thorized by statute, and if he failed 
to exercise that right he was preju¬ 
diced by his own Inaction, and not 
by the order dismissing the appeal. 
Ill.—People ex rel. Waite v. Bristow, 
62 NE 2d 54G. 391 111. 101. 
SnbseqQsiit judgment void for want 
of jnrlsdlotion 

Where Judgment dismissing action 
to restrain foreclosure sale became 
effective when entered on December 
13, 1943, and remained in effect by 
dismissal of plaintiffs’ appeal on 
March 28, 1944, Judgment restraining 
defendants from proceeding further 
with foreclosure sale, which Judg¬ 
ment was entered February 3, 1944, 
was void for want of Jurisdiction. 
N.C.—^Futrell v. Branch Banking & 
Trust Co., 29 S E.2d 698, 224 N.C. 
221 

Trial de novo 

The effect of an appeal where there 
IS a trial de novo in appellate court 
is to vacate decision appealed from 
until appeal is disposed of, but, if the 
appeal is dismissed, the decision ap¬ 
pealed from is restored to full force. 
Ala.—Alabama Power Co. v. Thomp¬ 
son, 32 So.2d 795, 250 Ala. 7, 9 A. 
L..R.2d 974. 

84.10 Tonn.—Lacy v. Rymer, 187 S. 

W.2d 653, 28 Tenn.App. 180. 

84L16 W.Va.—Staats v. McCarty, 43 
S.B2d 826, 130 W.Va. 240. 

85. Ga—State Highway Board v. 

Long, 6 S E 2d 130, 61 Ga.App. 173. 
Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 646, 391 III. 101—First 
Nat. Bank v. Union State Sav. 
Bank & Trust Co.. 182 N.E. 763, 
360 Ill. 21. 

Mich—Sewell v. Detroit Elec. Con¬ 
tractors Ass’n, 76 N.W.2d 845, 345 
Mich. 93 —Oorvnm Juris Bsoondnm 
QLiiotsd in Halley v. Wolf. 30 N.W. 
2d 487, 439, 820 Mich. 69. 


Neb — OorptLs Juris Secundum gnoted 

in In re Marsh’s Estate, 17 N.W.2d 
471, 476, 145 Neb. 559. 

Wis—Pick v. Pick, 15 N.W.2d 807, 
246 Wis. 496. 

Supplemental biU 

Where record in suit for amount 
paid by plaintiff on purchase price 
of realty established constructive 
fraud in defendant's conveyance of 
realty to her daughter for inadequate 
consideration, bill not alleging fraud, 
could be amended at any time, and 
plaintiff properly filed supplemental 
bill on theory of constructive fraud 
after dismissal of appeal from de¬ 
cree in his favor with permission to 
follow Investment into any other 
property. 

Mich —Robertson v. Phillips, 19 N. 

W.2d 107, 311 Mich. 682. 

Sight to subseguaut appeal 

The dismissal of an appeal for 
failure to comply with statutory re¬ 
quirements remits parties and case 
to prior existing conditions leaving 
unimpaired the statutory right to 
take and perfect an appeal at any 
time within period provided by law. 
Wis—Pick V Pick, 16 N.W.2d 807, 
246 Wis 496 

86. Cal — Corpus Juris Saouadum 
oited In Winslow v. Harold G. Fer¬ 
guson Corp., 163 P.2d 714, 717, 26 
C.2d 274 

Wash.—State v. Superior Court of 
Franklin County, 149 P. 321, 86 
Wash. 90. 

86.6 Cal.—^Nuckolls v. Bank of Cali¬ 
fornia, National Ass’n, 74 P 2d 264, 
10 C2d 266, 114 A.L.R. 708. 

N.J.—Ross V. C. D Mallory Corp., 37 
A 2d 766, 182 N.J.Law 1. 

86.10 Pa.—Schmehl v. Mellinger, 191 
A. 62. 826 Pa. 487. 

87. Md—Chappell v. Chappell, 39 A. 
984, 86 Md. 632. 
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88. Ohio—Wolf V. City of Colum¬ 
bus, 133 K E.2d 633, 99 Ohio App. 
354 

Tex—Texas Foundries v Interna¬ 
tional Moulders & Foundry Work¬ 
ers’ Union, 248 S.W.2d 460, 161 
Tex 239—International Ass'n of 
Machinists, Local Union No 1488 
V Federated Ass’n of Accessory 
Workers, 130 S W 2d 282, 133 Tex. 
624 

Pruett V. Hamilton, Clv.App., 269 
S W 2d 916—Peoples v. Scott, Civ. 
App., 189 SW2d 622—King v. 
Fitch, Civ.App., 181 S.W.2d 926— 
Simpson V. Gotten, Clv.App, 165 

5 W.2d 142, error dismissed—City 
of San Antonio v. Brown, Civ App , 
50 SW.2d 344. 

Dismissal of case ou appeal 

(1) The dismissal of a case on ap¬ 
peal lets out the whole case. 

Ga.—State Highway Board v. Long, 

6 S.E.2d 130, 61 Ga.App. 173. 

(2) The effect of an order dismiss¬ 
ing the cause is to vaiate the Judg¬ 
ment appealed from and dismiss the 
cause from docket of trial court. 
Tex—Peoples v. Scott, ClvApp., 189 

S.W.2d 622. 

88.5 Tex—King v. Fitch, Civ.App., 
181 S W2d 926. 

Examination of records 

Even though Judgment, which had 
ordered parish director of public 
welfare to permit attorney for pub¬ 
lic welfare assistance applicant to 
examine applicant’s records, became 
moot on granting of assistance, on 
appeal by director, court would not 
issue order expressly avoiding Judg¬ 
ment. 

La —Lachney v. Chance, App , 84 So. 
2d 871. 

88.10 Ark —^Renner v. Progressive 
Life Ins. Co., 101 S.W.2d 426, 193 
Ark. 604. 
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'§ 1387. In General 

Generally, an appellant may abandon hie appeal, but 
4t hat been stated that an abandonment must be the re¬ 
sult of consent, of conscious operation of the will, or of 
«ome positive law. 

The authorities have been said to hold very gen- 
•erally that an appellant may abandon his appeal.*^ 
It has been held that abandonment of an appeal 
must be the result of consent, of a conscious opera¬ 
tion of the will, or of some positive law.®® Under 
the rules in at least one jurisdiction an appellant 
has an absolute right to abandon his appeal, and 
the right is not left to the discretion of the trial 
court when there has been no docketing of the case 
in the appellate court and the judgment has not 
been superseded.®®-^ It has been stated, however, 
that appellant's right to abandon his appeal and 
resort to a writ of error is subject to appellee's 
superior right to have the judgment of the trial 
-court affirmed.®®-!® 

Under a rule providing that appellant may aban¬ 
don his appeal at any time before the filing of the 
record in the reviewing court, appellant may aban¬ 


don the appeal in whole or in part if the judgment 
appealed from is severable ;®®-i6 but a partial aban¬ 
donment is not allowed where the judgment appealed 
from is inseparable.®®-^® 

Vacating abandonment. Where an appeal has 
been abandoned through a mistake of counsel in 
overlooking the importance of keeping the judg¬ 
ment appealed from alive, so as to prevent its being 
used in other actions as res judicata, a denial of a 
motion to vacate the written abandonment has 
been held not an abuse of discretion.®®-®® 

§ 1388. What Constitutes 

Generally, an appeal or a cross appeal will be consid¬ 
ered as, or presumed to be, abandoned where the appel¬ 
lant falls properly to prosecute the appeal or does some 
act inconsistent with its prosecution. 

Appellate courts do not favor careless lack of 
attention on the part of those who appear before 
them;®®-®® and, even where notice of appeal has 
been filed,®®-®® an appeal will be considered as, or 
presumed to be, abandoned or waived where ap¬ 
pellant fails to perfect or prosecute it within the 
time prescribed by statute or rule of court.®! 


89 . Tenn.—Hansom v. Carlisle, 81 
Tenn.App 448. 

Xsavs to dsfsad 

A defendant whose motion to va¬ 
cate a Judgment for lack of Jurisdic¬ 
tion of the person was overruled and 
who appealed from the order over¬ 
ruling such motion, could apply on 
proper papers as required by statute 
for leave to defend suit and vacate 
Judgment and a short stay would be 
n.1 lowed for that purpose, and the 
appeal taken from the order deny¬ 
ing the motion to vacate the Judg¬ 
ment would be deemed abandoned 
and rendered academic. 

N.Y.—Yamanaka & Co. v. Dunbar, 
9 N.Y.S.2d 220, 166 Misc. 729, af¬ 
firmed 7 N.Y.S.2d 671, 265 App.Dlv. 
767. 

Oorator ad hoc of absents# has no 

right to abandon an appeal taken by 
the former. 

La.—Bienvenu v. Factors*, etc., Ins. 
Co., 33 LeuAnn. 209. 

90 . La.—Cambon Bros. v. Suthon, 
87 So. 512, 148 La. 669. 

Plcou V. J. B. Luke's Sons, App., 
11 So.2d 88, affirmed 16 So.2d 466. 
204 La. 881. 

90.6 N.M.—State ex rel. Lebeck v. 
Chavez, 118 P.2d 179, 46 N.M. 161. 

90.10 Tex.—Smith v. Free, 107 S.W. 

2d 688. 180 Tex. 23. 

Srsjudloe to other party 

Where there has been given no su¬ 
persedeas of the judgment, and no 


prejudice will result to the other 
party, appellant may waive or aban¬ 
don an appeal, the prejudice meant 
being the loss of some right to which 
appellee has become entitled because 
of the taking of the appeal. 

Ala.—Lewis v. Martin, 98 So. 636, 210 
Ala. 401. 

90.16 Cal.—Dow V. Superior Court 
of Cal. In and For City and County 
of San Francisco, 297 P.2d 30, 140 
C A2d 399, followed in In re Dow's 
E.state, 297 P.2d 38, 140 C.A.2d 967. 
90.20 Cal.—Hediker v, Rediker, 221 
P,2d 1, 36 C.2d 796, 20 A.L R.2d 
1162. 

90.25 Cal.—California Trust Co. v. 
Garbett, 116 P 2d 686, 46 C.A 108. 

90.60 La—Succession of Gumbel, 67 
So.2d 678, 223 La. 1023. 

90.65 Mo.—Pemberton v. Ladue 
Realty & Const. Co., 244 S.W.2d 
62, 362 Mo. 768. 

N.Y,—In re Frieslng’s Estate, 123 N. 
Y.S.2d 207. 

S.D.—State v, Christensen, 68 N.W. 
2d 621, 76 S.D. 39—State v. Craw¬ 
ford, 68 N.W 2d 620, 76 S.D. 86. 

91 . Ala.—Lewis v. Martin, 98 So. 
686, 210 Ala. 401. 

Cal.—^Healy v. Market St Ry. Co., 
107 P.2d 488, 41 C.A 2d 733. 

Iowa.—Black Hawk Nat. Bank v. 
Monarch Co., 207 N.W. 121, 201 
Iowa 240. 

Ky.—Forgy v. Rutledge, 180 S.W. 90, 
167 Ky. 182. 


La—Salassi v. Dougherty, 71 So. 194, 
138 La. 1089 

Wilson V Grant, App., 35 So 2d 
168—Brenard Mfg. Co. v. Clawson 
Mercantile Co., 120 So. 649, 10 La 
App 209. 

N J —Sebolt v. National Bank of N 
J, 66 A2d 97, 140 N.J.Eq. 440— 
Tomaini v. Tomaini, 135 A 801. 
100 N.J Eq 665. 

N.C—Pentuff v. Park, 143 S.B. 139, 
196 NC. 609. 

SC—Ingram v. Hughes, 169 S.E 
426, 170 S.C. 1, 87 ALR. 1326 

S.D—Rosheim v. Nelson, 251 NW 
818, 62 S.D. 106—Federal Land 

Bank v. Mesick, 261 N.W. 801, 62 S 
D. 107—Tilton v. GabHelson, 260 
N.W. 60, 61 S.D. 629—Mercantile 
Inc. of Mllbank v. Farrar, 248 N 
W. 761, 61 SD. 321—State v. Gun- 
salus, 236 NW. 123, 68 S.D. 115— 
Farmers’ Elevator & Implement 
Co. v. Hoberg, 192 N.W. 179, 46 S 
D. 260—Dickson v. Chicago, M. & 
St. P. Ry. Co., 161 N.W. 813, 38 S. 
D. 468—Dencker v. Seymour, 161 
N.W. 192, 38 S.D. 263—State v. 
Butts, 160 N.W. 1006, 38 S.D. 227— 
Thermold Rubber Co. v. Brictson, 
169 N.W. 872, 38 S.D. 12—West v 
Dana. 162 N.W. 604, 35 S.D. 378— 
Anderson v. Soandia Mining Syndi¬ 
cate, 161 N.W. 430. 86 S.D. 176— 
Li Vermont v. Ward, 161 N.W. 46, 
36 SD. 162. 

Tenn.—Newton Finance Corporation 
V. Conner, 33 S.W.2d 95, 161 Tenn. 
441, 72 A.L.R. 1286. 
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A failure to perfect or prosecute an appeal, suffi¬ 
cient to constitute abandonment thereof, may con¬ 
sist in the failure of appellant to appear in the 
appellate court failure to appear in answer to, 
or failure to oppose, a motion to dismiss fail¬ 


ure to file an arg^ment,®^*!® transcript,bill of 
exceptions,bond,®i-®® abstract, or brief 
failure to docket the record and transcript within 
the proper tirne;®!*^® and other particular acts or 
omissions.®^’^® In at least one jurisdiction an ap- 


Ransom v. Carlisle. 8 Tenn.App. 
448. 

Tex.—Miller v. Kountze Corporate 
School Dist.. Com.App., 64 S.W.2d 
344. 

4 C.J. p 607 note 93. 

Time for taking and perfecting ap¬ 
peal see supra Sfi 428-462. 

Btatnte Reid inapplloahle 

(1) A statute providing that a 
plaintiff allowing five years to elapse 
without taking steps in prosecuting 
his suit abandons his suit, is inappli¬ 
cable to cases pending on appeal. 
La.—United Railway Men's Oil Ass'n 

V. Dupuy, 143 So. 41, 175 La. 177— 
Verrett v. Savoie, 141 So. 864, 174 
La. 844, not following Hibernia 
Bank & Trust Co. v. Jacob A. Zim¬ 
merman & Sons, 120 So. 283, 167 
La. 761. 

(2) This follows from the fact 
that "it is not always Incumbent up¬ 
on the plaintiff to take steps in the 
prosecution of his suit in an appel¬ 
late court, especially if the plaintiff 
is not the appellant." 

La—Verrett v. Savoie, 141 So. 864, 
866, 174 La. 844. 

Acts or oxnlMlotLS not to oo&stl- 
tate abandonxiLeiit 

(1) The right to a devolutive ap¬ 
peal is not abandoned by failure to 
perfect a suspensive appeal. 

La—Cognevlch v. Blazio, 106 So. 660, 
169 La. 1019. 

(2) Fact that plaintiff pending his 
appeal from an adverse judgment in 
a suit to annul a recorded oil and 
mineral lease specified in a convey¬ 
ance to a third person that the land 
was leased to defendant, and that 
the sale was made subject to the 
lease, did not show an abandonment 
of the appeal. 

La.—Saunders v. Busch-Everett Co., 
71 So 163, 138 La. 1049. 

(3) Where wife, after death of 
husband, filed motion to set aside di¬ 
vorce decree obtained by husband, 
and state intervened to uphold decree 
and thus to render husband’s proper¬ 
ty subject to escheat to state land 
board, wife’s motion to dismiss 
state's appeal from order setting 
aside decree on ground that state 
abandoned appeal would be denied, In 
view of fact that state land board, 
as agency of state, filed notice of 
appeal and appeared in supreme 
court in support of motion. 

Or.—Cook V. Cook, 118 P.2d 1070, 167 
Or. 474. 

(4) Other acts or omissions. 

Ill.—Progressive Party v. Flynn, 82 

N.E.2d 476, 401 Ill. 673. 


La.—Bolton v. Eznack, App., 187 So. 
840. 

4 C.J. p 607 note 93 Ce]. 

91.5 Iowa.—Harrington v. Benja¬ 
min, 1 N.W.2d 194, 231 Iowa 216— 
Black Hawk Nat Bank v. Monarch 
Co., 207 N.W. 121, 201 Iowa 240. 
La.—Grand Lodge of State of La., 
K. P., v. Natchitoches Lodge No. 
89, K. P., Natchitoches, La, 40 So 
2d 472, 216 La. 300—Salassi v. 
Dougherty, 71 So. 194, 138 La. 1089. 

Williams v. Frost Lumber In¬ 
dustries, App., 6 So.2d 781—Bren- 
ard Mfg. Co. v. Clawson Mercantile 
Co., 120 So. 649, 10 La.App. 209. 
N.J.—Tomainl v. Tomainl, 135 A. 801, 
100 N.J.Eq. 565. 

4 C J. p 607 note 93 [d] (9). 

91.10 Cal.—^Aronln v. Sattinger, 299 
P.2d 27, 142 C.A.2d 772—Mondo v. 
Schwartz. 207 P.2d 60, 92 C.A.2d 
623—Gilmore v. Placer County 
Bank, 198 P 2d 910, 88 CA.2d 498— 
Cunningham v. Taylor, 197 P.2d 
666, 87 C A 2d 701—Duehr v. Calla¬ 
way, 183 P.2d 380, 80 C.A.2d 887— 
Miranda v. Miranda, 118 P.2d 846, 
47 C A 2d 707. 

La.—Ricketson v. Girtman, 63 So 2d 
3, 222 La. 676. 

91.15 Iowa—Black Hawk Nat. Bank 
V Monarch Co, 207 N.W. 121, 201 
Iowa 240 

Failure to make arguiueiLt 

Mass—Seder v Kozlowski, 40 N.E 2d 
14, 311 Mass 30 

Failure to make presentation 

Cal.—Hensley v Popkln, 171 P.2d 
916, 76 C A 2d 862. 

91.20 Ky.—Forgy v Rutledge, 180 S 
W. 90, 167 Ky. 182. 

La—Dupierris v. Sparcia, 113 So 
851, 164 La. 290. 

Weber v. Kemp, App., 148 So. 
279. 

Or—Crumbley v. Crumbley, 186 P. 

423, 94 Or. 617. 

4 C J p 607 note 93 [d] (4). 

91.25 Or,—State, By and Through 
State Highway Commission v. 
Burk, 266 P.2d 783, 200 Or. 211. 

91.30 Or.—State, By and Through 
Slate Highway Commission v. 
Burk, supra. 

Xn Xionisiana 

(1) There is no appeal, and none 
can be abandoned, until the bond is 
given, no matter how many orders 
of appeal have been granted. 

La—Urania Lumber Co. v. Haddox, 
108 So. 463, 161 La. 227. 

Horton v. Western Union Tele¬ 
graph Co., App, 200 So. 44. 
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(2) Failure to furnish bond under 
the first order of appeal is not an 
abandonment of the appeal, where 
another appeal is perfected In time. 
La.—^Wood v. Kansas City Southern 
Ry. Co., 4 La.App. 22. 

91.35 Cal —Heaton v. Justice’s 
Court of Township No. 2, San 
Mateo County, 64 P.2d 1004, 19 C. 
A.2d 118. 

Kan—Dorssom v. Kansas Power & 
Light Co., 257 P.2d 161, 174 Kan. 
472—Ort V. Allied Industries, 203 
P.2d 234, 166 Kan. 487. 

Mo.—Pemberton v. Ladue Realty & 
Const. Co., 244 S.W.2d 62, 362 Mo. 
768. 

Or.—State, By and Through State 
Highway Commission v. Burk, 266 
P 2d 783, 200 Or. 211. 

Fallurs to fils brief ia time or stlpiL- 
latlon extending time 
La.—Salassi v. Dougherty, 71 So. 194, 
138 La. 1089. 

S.D—Farrell v. Kruger, 268 N.W. 
136, 63 S.D. 298—Rosheim v. Nel¬ 
son, 261 N.W. 818, 62 S.D. 106— 
Federal Land Bank v. Mesick, 251 
N.W. 801, 62 S.D 107—Tilton V. 
Gabrlelson, 260 N.W. 60, 61 S.D. 
629—Farmers’ Elevator & Imple¬ 
ment Co V. Hoberg, 192 N.W. 179, 
46 S.D. 260—Dickson v. Chicago, M. 
& St P. Ry Co, 161 N.W. 818, 38 
S.D 468—Denckcr v. Seymour, 161 
NW 192, 38 SD. 263—State v. 

Butts, 160 NW. 1006, 38 S D. 227— 
Thermoid Rubber Co v. Brictson, 
169 NW. 872, 38 S D. 12—Liver- 
mont V. Ward, 161 N.W. 46, 35 S.D. 
162. 

4 C.J. p 607 note 93 [d] (12). 

Failure to appear or file briefs 

La—Benedict v. Stulb, 89 So.2d 768, 
2.30 La 995 

Pharis V. Jowers, App., 86 So.2d 
389—Bains v Kenneson, App., 16 
So 2d 666—Calhoun v. Hodges, 
App, 174 So 209—Desoto Securi¬ 
ties Co. v. Walker. App, 170 So 
277—State ex rel Blocker v. Sim¬ 
mons, App, 169 So. 131. 

91.40 N.C—Pentuff v. Park, 143 S. 
E. 139, 196 N.C. 609. 

91.45 Other acts or omlesions Reid 
to oonetitute abandonment 

(1) Failure to do more to perfect 
an appeal than filing a certified copy 
of notice of appeal with proof of 
service, and a stipulation by counsel 
extending the time to file an abstract 
and a brief. 

S.D.—West V. Dana, 152 N.W. 604, 
36 S.D. 378. 

(2) Failure of appellant in the ten 
months following the filing of a cer* 
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peal has not been abandoned unless an act which second writ of error®**^ or a second order or no¬ 
appellant should have performed remains neglected tice of appeal making application to the trial 
when notice of the defect is served, and continues court for relief procuring vacation of the de- 
to be neglected for a certain number of days there- cree appealed from;®2.20 compromise and settlement 
after.®^-®^ of the dispute ;®2.26 and such other acts as are in- 

An appeal will be considered as, or presumed to consistent with the appeal.92.30 Failure of the rec- 
be, abandoned where appellant does an act incon- ord properly to present the assignments of error to 
sistent with its prosecution,22 such as suing out a the appellate court may constitute abandonment,®^ 


lifted copy of the notice of appeal to 
do anything further. 

S.D.—Mercantile Inc. of Milbank v. 
Farrar, 248 N.W. 761, 61 S.D. 321. 

91.60 Or.—Wills v. Wills. 280 P.2d 
410, 203 Or. 479—Pond v. Jantzen 
Knitting Mills, 180 P.2d 115. 187 
Or. 697. 

AppellMit unable to oorreot defect 
Under statute providing that fail¬ 
ure of appellant to perform '‘any of 
the acts herein required'* within the 
time required shall constitute an 
abandonment of the appeal, etc., the 
quoted phrase includes every act 
which sections 10-803 and 10-807 re¬ 
quire of an appellant; but where 
undertaking on appeal was not serv¬ 
ed and filed within time required by 
statute but had been on file for more 
than a month before notice of such 
failure was given by respondent, ap¬ 
pellant could do nothing more, and 
appeal could not be considered aban¬ 
doned because appellant did not seek 
consent of appellate court or Judge 
thereof within thirty days after such 
notice for the filing of a new under¬ 
taking. 

Or.—Pond v. Jantzen Knitting Mills, 
supra. 

92. Ala—Lewis v. Martin, 98 So 
635, 210 Ala. 401. 

Pla.—Board of Public Instruction for 
Marion County v. Godwin, 104 So, 
779, 89 Flo. 379. 

Ky.—Gilmore & Helm v. Brown. 284 
S.W. 1017, 216 Ky. 100. 

Tex.—^Humphrey v. Hendrick. Civ. 

App., 88 S.W.2d 777. 

Wash.—Hllmes v. Moon. 11 P,2d 263, 
168 Wash 222. 

4 C.J. p 608 note 94. 

Acts held not to ooastitute Ahaadoii.- 
ment 

(1) Subsequent filing of a petition 
in error by same party who filed a 
notice of appeal on questions of law 
in trial court, filing of petition being 
merely equivalent to filing an assign¬ 
ment of errors. 

Ohio.—Maglione v, Wojno, 26 N.E.2d 
946, 63 Ohio App. 223. 

(2) Acquiescing in the judgment, 
appearing at the sale, or offering to 
repurchase the property, where a 
suspensive appeal by plaintiff In an 
injunction suit arresting seizure and 
sale is held invalid and plaintiff ob¬ 
tains a devolutive appeal. 

La.—Louisiana Land A Immigration 


Co. V. Murff, 72 So. 284, 139 La. 
808. 

(3) Serving on answer to the com¬ 
plaint, where the appeal was from an 
order denying a motion to dismiss 
the complaint. 

N.Y.—Weeks v. Weeks, 38 N.Y.S.2d 
683, 266 App Div. 942. 

(4) Where mortgagor appealed 
from adverse Judgment in suit to re¬ 
strain foreclosure sale of mortgaged 
property, subsequently leased by 
mortgagor of the property which was 
purchased at sheriff's sale by the 
mortgagee. 

La—Cooper v. Federal Land Bank of 
New Orleans. App., 197 So. 822. 

(5) After appealing from Judg¬ 
ments vacating default Judgments in 
their favor and granting defendant 
leave to answer, filed demurrers by 
plaintiffs to the answers, since plain¬ 
tiffs were merely protecting their 
rights in lower court. 

Ohio—Miller v. Smith, 12 N.E.2d 
296, 67 Ohio App. 127. 

(6) Other acts. 

Miss.—Illinois Cent. R. Co. v. Grimm, 
69 So. 401, 109 Miss. 479—^Laraus- 
slni V. Carquette, 24 Miss. 151. 
92.6 Fla—Board of Public Instruc¬ 
tion for Marlon County v. Godwin, 
104 So. 779, 89 Fla. 379. 

92.10 Ala.—Francis v. Scott, 72 So 
2d 93, 260 Ala. 590. 

Fla—Grady v. Fisher, 186 So. 606, 
136 Fla 308. 

Md —Goldsborough v. De Witt, 189 
A, 226. 171 Md. 226. 

Mich.—Burroughs v. Teltelbaum, 16 
N.W.2d 161, 309 Mich 261. 

Beoond order or notioe of appeal held 
not to ooastltate abaadonmeat 

(1) Where, in a cose transferred 
from the court of appeal to the su¬ 
preme court, appellant applied to the 
district court for another order of 
appeal for the sole purpose of hav¬ 
ing three copies of the transcript 
made and furnished to the supreme 
court, after appellee had objected to 
use of the original record, there was 
no abandonment of the appeal. 

La.—Shnalder v. Graffagninl, 97 So. 
491, 164 La. 363. 

(2) Where appellant gave notice of 
and properly perfected an appeal and 
filed a transcript thereunder, his giv¬ 
ing a second notice of appeal, be¬ 
cause the first notice was not en¬ 
tered, did not constitute an abandon¬ 
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ment of the proceedings under the 
first notice. 

Or.—McKinney v. Nayberger. 296 P. 
474, 138 Or. 203. 

(3) Second notice of appeal given 
by defendants should not be con¬ 
strued as an abandonment of the first 
appeal perfected by giving bond. 
Wash.—Mogelberg v. Calhoun, 163 P. 
29, 94 Wash. 662. 

92.16 La.—^Artigue v. Artigue, 26 So. 
2d 699, 210 La. 208. 

N.T—Domb v. Domb, 27 N.T.S.2d 
601, 176 Misc. 409. 

92.20 Ohio—Sullivan v. Cloud, 24 
N.B.2d 626, 62 Ohio App. 462. 

92.25 Ill.—Logomeyer v. Fulton 
State Bank, 40 NE2d 316, 313 Ill 
App. 270, affirmed 50 N E 2d 694, 
384 Ill. 11 

Okl.—Chambers v. Savage, 83 P 2d 
867, 183 Okl. 630. 

92.30 Applloatlon for maadamns 

Attempted appeal from order 
changing venue of civil case on 
Judge's own motion was abandoned 
and would be dismissed where on ap¬ 
pellant's application for mandamus 
court of civil appeals had direct€'d 
court to redocket case and proceed 
with trial. 

Tex.—Humphrey v. Hendrick. Civ 
App., 88 S.W.2d 777. 

Filing amended petition or complaint 

(1) Where one cause of action for 
personal injuries was asserted 
against three defendants, two of 
whom were dismissed for want of 
service of process and notice of ap¬ 
peal was given by plaintiff, but no 
transcript was filed In supreme court, 
filing of an amended petition in the 
trial court indicated an abandonment 
of appeal, and the trial court had 
Jurisdiction to grant leave to file an 
amended petition. 

Mo.—State ex rel. Thompson v. Ter- 
te, 207 S.W.2d 487, 867 Mo. 229. 

(2) Where plaintiff served an 
amended complaint, pursuant to or¬ 
der granted on stipulation of defend¬ 
ant's counsel, plaintiff would be 
deemed to have abandoned appeal 
from order striking certain causes 
of action in prior complaint. 

N.Y.—Land v. Merchants Despatch 
Transp. Co.. 8 N.Y.S.2d 724, 265 
App.Dlv. 929, reargument denied 
11 N.Y.S.2d 641, 256 App.Div. 1042. 

93. Arls.—^Davls v. Kleindlenst, 166 
P.2d 996. 64 Aris. 67. 
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It has been stated that an appeal which has become 
immaterial is waived.®**^ 

These rules apply also in case of cross appeals.®^ 

Filing a new action pending an appeal is not an 
abandonment of the appeal and this rule has 
been upheld in the case of a new action arising out 
of the same transaction where the remedy sought 
was different.^S'S 

§ 1389. Effect 

The abandonment of an appeal deprives the appellate 
court of Jurisdiction of the matter; jurisdiction is re¬ 
stored to the lower court which may then proceed as 
though no appeal had been taken. 

One who has abandoned his appeal cannot after¬ 
ward prosecute it, as by the abandonment the ap¬ 
pellate court loses jurisdiction thereof,nor can he, 
in the absence of changed conditions, be permitted 
to renew it.®*^ It has been stated that by abandon¬ 
ment of his appeal from an order, appellant has 
abandoned the remedy available to him for the cor¬ 
rection of any errors of law involved in the or- 
der.®7.B The respondent may be entitled to execu¬ 
tion on the judgment where appellant abandons his 
appeal therefrom.®'^-!® 

However, the taking, and the subsequent aban¬ 
donment, of an appeal by one defendant does not 
preclude other defendants who were not parties 
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to the appellate proceedings from prosecuting an 
appeal in the same matter within the time prescribed 
by statute;®® and a defendant who fails properly 
to take an appeal by failing to make codefendants 
parties thereto may abandon his appeal and join 
in one properly taken by his codefendants.®® Un¬ 
der a court rule allowing the appellate court, in 
its discretion, to reverse a judgment where the re¬ 
quirement as to filing of briefs is not complied with, 
a judgment will be reversed where the grounds 
urged for reversal are supported by the brief of 
plaintiff in error and by the record.^ Abandonment 
or want of prosecution as a ground for dismissal 
of appeal is considered supra § 1359, and the effect 
of abandonment of an appeal on the right to a sub¬ 
sequent appeal supra § 34. 

Jurisdiction of the lower court. The jurisdiction 
of the lower court is restored in case of abandon¬ 
ment, and it may proceed in the cause as though 
no appeal had been taken.® An abandonment should 
not be treated as a dismissal of the appeal and as, 
in effect, an affirmance of the order appealed from, 
and the trial court has the power to modify or 
vacate such order in appropriate circumstances.®*® 
A judge at a later term in the lower court may, 
after notice and on a proper showing, adjudge that 
the appeal has been abandoned and proceed in the 
cause as though no appeal had been takcn.®*i® 


Iowa—Black Hawk Nat Bank v. 
Monarch Co., 207 N.W. 121, 201 
Iowa 240. 

Bo.—State ex rel Blocker v. Sim¬ 
mons, App., 169 So 131. 

Tenn.—Ransom v. Carlisle, 8 Tenn. 
App. 448. 

4 C.J. p 608 note 95. 

An ahandonment of an asslgrament 
of error is not an abandonment of an 
appeal. 

Or—State v. Elliott, 233 P. 867, 113 
Or 632 

Brror as to claim of one spoiiso only 
Where on appeal from Judgments 
In favor of a husband and wife for 
Injuries sustained by the wife, the 
assignments of error relate only to 
the claim of the husband, the appeal 
from the Judgment In favor of the 
wife will bo treated as abandoned. 
Pa —Saunders v. Pittsburgh Rys. 

Co., 99 A. 1006, 2o5 Pa. 348. 

93.5 Mass.—Gladstone v. Murray 
Co., 50 N.E,2d 958, 814 Mass. 684. 

94. Iowa.—In re Lackie’s Estate, 171 
N.W. 679, 185 Iowa 1101. 

4 C.J. p 608 note 96. 
railnre to assign errors or file briefs 
(1) Where appellees perfected a 
cross appeal, but failed to assign er¬ 
rors or file briefs, the cross appeal 
will be deemed abandoned. 

Iowa.—In re Lackie’s Estate, supra. 

6C.J.S.—33 


(2) Where one defendant appealed 
from judgment for plaintiff, but oth¬ 
er defendant filed separate cross pe¬ 
tition In error but failed to file brief 
or to excuse such failure, her cross 
petition in error was treated as aban¬ 
doned and was dismissed. 

Okl —Cornelius v. Jackson, 209 P.2d 
ICG, 201 Okl. 667, appeal dismissed 
69 S.Ct. 412, 335 U.S. 906, 93 B.Ed. 
440. 

95. Mo—Frankel v. Hudson, 196 S 
W. 1121, 271 Mo. 495. 
riling suit la federal district court 

(1) The filing by plaintiff of suit 
In federal district court after plain¬ 
tiff had perfected his appeal from 
adverse Judgment on merits In state 
court on same cause of action did not 
constitute an abandonment of appeal 
so as to require dismissal thereof. 
La—Hope v. Madison, 187 So. 28, 

191 La. 1075. 

(2) On bringing an action in the 
federal district court Involving the 
same parties and subject matter, an 
appeal in the Oklahoma supreme 
court will be deemed to be aban¬ 
doned, and will be dismissed on mo¬ 
tion. 

Okl.—Buckley v. Kelly. 267 P. 1107, 
126 Okl. 20. 

95.5 Mont.—Smith v. Jack Pot Min¬ 
ing Co., 97 P.2d 868, 109 Mont 445. 
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96. Ark.—Ingram v. Ralford, 298 S. 
W. 607, 174 Ark. 1127. 

4 C.J. p 608 note 97. 

97. La.—In re Gem Co., 139 So. 11, 
173 La. 934. 

4 CJ. p 608 notes 97 [e], 2. 

97.5 S.C.—Nettles v. MacMillan Pe¬ 
troleum Corp, 37 S.E 2d 134, 208 
S.C. 81. 

97.10 La.—Maurer v. Haefner, 189 
So. 579, 192 La. 929. 

98. W.Va.—^Adamson v. Peerce, 9 
W.Va. 249. 

99. Wash —^Watterson v. Masterson, 
46 P. 104, 15 Wash 611. 

1. Okl.—Scherubel v. Askew, 141 P. 
410, 42 Okl. 273. 

8. Cal.—Winslow v. Harold G. 
Ferguson Corp., 163 P.2d 714, 26 
C.2d 274. 

N.Y.—^Noonan v. New York, etc., R. 

Co, 18 N.Y.S 374, 63 Hun 600. 

4 C.J. p 608 note 1. 

8.5 Cal.—^Winslow v. Harold O. 
Ferguson Corp., 158 P.2d 714, 26 C. 
2d 274. 

8.10 N.C.—^Hoke v. Atlantic Grey¬ 
hound Corp., 42 S.B.2d 407. 227 N.a 
874, 



§§ 1390-1391 APPEAL & ERROR 

§ 1390. Order Declaring Proceedings Aban¬ 
doned 

An order declaring an appeal abandoned hat been 
held necessary by tome authorities and unnecessary by 
others. 

Under some statutes and rules of court, in case 
G. VACATING ORDER 

§ 1391. Grounds 

a. In general 

b. On dismissal for want of jurisdiction 

c. On dismissal for failure to prosecute 

appeal 

d. On dismissal for defect of parties 

a. In General 

Although a dismissal of an appeal which was correct¬ 
ly made should not be set aside, an erroneous dismissal 
will, In the discretion of the court, be set aside and the 
appeal will be reinstated. 


6 C.J.S. 

of abandonment by failure to file the transcript in 
time, it has been held that an order declaring the 
proceedings abandoned is unnecessary,* while under 
other statutes and court rules an order declaring the 
appeal abandoned should be entered by the appellate 
court^ or by the lower court.® 

.ND REINSTATEMENT 

Although it has been indicated that a judgment 
dismissing an appeal is conclusive, and that a mo¬ 
tion to reinstate will be refused,® the general rule 
is that, while a decree of dismissal which was cor¬ 
rectly made should not be set aside,where an ap¬ 
peal is erroneously dismissed, the decree of dismissal 
will be set aside and the appeal reinstated.® A mo¬ 
tion to reinstate is addressed to the judicial discre¬ 
tion of the court® and should not be granted as 
a matter of favor, but only where there is reason 


3. Pla.—Grady v. Fiaher, 186 So. 
506. 136 Fla. 30$. 

La.—Coudroy v. Pecot« 26 So. 270, 61 
La.Ann. 495. 

4 C.J. p 608 note 8. 

4. n.D.—G etchell v. Great Northern 
R. Co., 140 N.W. 109, 24 N.D. 487. 

In South OaroUua 

(1) Notice of motion to have a 
proposed appeal judicially declared 
waived or abandoned for failure to 
perfect the appeal must, under stat¬ 
ute, be given a party who has duly 
served notice of intention to ap¬ 
peal, since the questions whether ap¬ 
peal has in fact been perfected, or 
whether there has been In fact an ex¬ 
tension of time by competent author¬ 
ity, or by agreement of counsel or 
otherwise, are issues of fact on 
which such party Is entitled to be 
heard. 

SC—-Horger v. Sims. 126 S.B. 430. 
131 S.C. 117. 

(2) Other particulars of South 
Carolina rule see 4 C.J. p 609 note 5 
[b]. 

5. N.C.—^Avery v. Pritchard, 93 N.C. 
266. 

4 C.J. p 609 note 4. 

Order at chambers improper 
A circuit Judge at chambers has 
no jurisdiction to grant appellee's 
motion for an order declaring the ap¬ 
peal abandoned and dismissed. 

S.C.—Sarratt v. Cash, 88 S.B. 269, 
103 S.C. 627. 

Xa New York 

(1) There is no occasion for a mo¬ 
tion at special term to declare the 
appeal abandoned for delay in mak¬ 
ing the case and having it settled 
and signed, and an order declaring 
the appeal abandoned im unauthor¬ 
ized. 


N.Y.—Fowler v. New York Herald 
Co. 189 N.YS. 217, 219, 198 App. 
Div 419. 

(2) Earlier cases “have had no ap¬ 
plication since 1910." 

N.Y.—Fowler v. New York Herald 
Co., supra. 

6. SC—Dial V Dial, 12 S.B. 474, 
33 S.C. 606, 607. 

4 C.J. p 609 note 6. 

7. La.—Bacas v. Smith, 33 La.Ann. 
139. 

Dismissal on. appellant’s motion 

An appeal from an interlocutory 
order granting a temporary injunc¬ 
tion, which was dismissed on appel¬ 
lants’ motion when the trial court 
subsequently dissolved the tempo¬ 
rary Injunction, could not be rein¬ 
stated on appellee’s motion, where 
the dismissal was not conditioned on 
the validity of the order dissolving 
the temporary injunction, but was 
treated as an exercise of appellants’ 
right to dismiss the appeal, and the 
dismissal left the order appealed 
from in full force, 

Tex.—Smith v. Rogers, Civ.App., 67 
SW.2d 1059. 

8 . Ky.—Sevier v City of Barbours- 
ville, 197 S.W. 797. 

Mo.—Donaldson v Donaldson, 278 S. 

W. 686, 311 Mo. 208. 

Okl —Garland v. Union Trust Co., 
164 P. 676, 49 Okl. 664. 

Or.—Western Grain Co. v. Beaver 
Land-Stock Co., 230 P. 103, 120 Or. 
678. 

4 C.J. p 609 note 8. 

Oanss •rronaonily striokaa from 

dookat may be reinstated. 

Tex.—First Nat. Bank v. Monnig Dry 
Goodz Co., Com.App., 280 S.W. 174. 
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Void diamlBBal rainetatad 

Or.—^Western Grain Co. v. Beaver 
Land-Stock Co., 230 P. 103, 120 Or. 
678. 

9. Ariz —Smith v. Wade, 246 P. 353, 
30 Ariz 194. 

Cal.—Lundy v. Lakln, 202 P.2d 369, 
89 C.A 2d 849. 

Pla—State v. Baggett, 74 So. 16, 73 
Fla 36. 

Ga—City of Winder v. Winder Nat. 

Bank. 132 SE 217, 161 Ga 882. 
Minn—Blandin v. Brennln, 119 N.W. 
57. 106 Minn. 363 

SC.—Dillishaw v. Bell, 106 SE. 410, 
115 SC 258. 

Wyo—English v. Smith, 253 P.2d 
867, 71 Wyo. 1, rehearing denied 
267 P.2d 366, 71 Wyo. 28. 

4 C.J. p 609 note 9. 

Discretion held not ahnsed 

Whore appeal had been dismissed 
for failure timely to file an affidavit 
of service, reinstatement of appeal 
on showing that appellee had re¬ 
ceived actual service within twenty 
day period was not, in absence of a 
showing that appellee had been prej¬ 
udiced, an abuse of discretion. 

Pa.—Germ v. Price, 104 A.2d 166, 
176 Pa Super. 286. 

Beinjrtatement rofnaod 

Where a reinstatement “would in 
effect deny appellee the right to pre¬ 
sent what on Its face is a meritori¬ 
ous cause of action to a jury or 
. . . lessen the practical value of 

a verdict,” a motion for reinstate¬ 
ment will be denied, in the exercise 
of the court’s discretion. 

Ariz.—Smith v. Wade. 246 P. 863, 
854, 80 Ariz. 194. 



5 C.J.S. 

to think that there is merit in the case and apparent 
crror.i® 

The court may vacate the order of dismissal 
and reinstate the appeal on good cause shown.^^ 
Such good cause may exist where there was no 
culpable negligence or intent to delay, 12 where 
there is a showing of surprise, ^2 or where the ap¬ 
peal was dismissed because of mistake or misappre- 
hension.i^ The fact that the appeal was dismissed 
for failure to comply with a court rule inconsistent 
with a statute may constitute good cause,as may 
the fact that the defect causing dismissal was the 
result of an oversight or inadvertence of the clerk 
without appellant’s fault.i^-S In the case of volun¬ 
tary dismissal, where any other party to the appeal 
will be unreasonably or unfairly prejudiced by the 
dismissal, the court may vacate the dismissal and 
reinstate the appeal.^® 
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On the other hand, the order of dismissal will not 
be vacated, or the appeal reinstated where appel- 
lanti*^ or his counsel^® was gpiilty of culpable neg¬ 
lect, omission, or laches unless such omission was 
beyond his control.^® A dismissal will not be set 
aside and the appeal reinstated where an examina¬ 
tion of the record satisfies the appellate court that 
justice does not require a revision of the case on 
the merits,®® as where, because of the confused state 
of the record, no error appears,®®-® or where the 
matter in controversy has become moot or ab¬ 
stract. Reinstatement will be denied where the 
case has been settled and the writ of error dis¬ 
missed under authorization by plaintiff in error,®® 
or where the objections which required dismissal 
would not be cured by reinstatement.®® 

There should be proof of facts justifying rein¬ 
statement,®4 as for example that there was ex- 


10. Fla—State v. Baggfett, 74 So. 16, 
73 Fla. 86. 

4 C J. p 609 note 10. 

the ezarciee of cnch dlacretlon 

. . . Lthe court] will be influ¬ 

enced, to some extent, by the nature 
of the case and the remedy sought 
by the appeal.” 

Fla —State v Baggett, supra. 

11. Minn—Baldwin v. Rogers, 9 N. 
W. 79, 28 Minn. 68. 

N.J.—In re Koehler’s Estate, 140 A. 

16, 102 N.J.Eq 133. 

NM—Crichton v. Storz, 142 P. 1125, 
19 NM. 322. 

Ohio—Phillips V Provident Life & 
Trust Co., 17 Ohio Cir.Ct., N.S., 
298. 

Tex—Halifax Fire Ins Co. of Hali¬ 
fax, Nova Scotia, Canada, v. Co¬ 
lumbian Nat Fire Underwriters’ 
Agency of Cleveland, Ohio, Civ. 
App, 63 S W2d 750. 

Wyo—McGinnis v Beatty, 196 P. 

311, 27 Wyo 287. 

4 C.J p 609 note 11. 

12. Miss.—Yazoo & M V. R. Co v. 
Dampeor, 67 So. 160, 108 Miss. 660. 

4 C J. p 609 note 12. 

13. N.J.—State v. Foster, 44 N.J. 
Law 378 

4 C.J. p 609 note 13. 

Notice of motion not ffiven 

Where defendant had not been 
served with notice of plaintiff’s mo¬ 
tion to dismiss defendant’s appeal 
to district court from city court 
Judgment for failure of defendant to 
pay the filing fee within thirty days 
after receipt of record by district 
court clerk, district court properly 
vacated order dismissing appeal and 
reinstated action in district court. 
Utah.—Penman v. Eimeo Corp., 196 
P.2d 984, 114 UUh 16. 

Notice showing defects not given 
Where notice showing defects 
touching matter of Jurisdiction was 


not given when transcript was filed 
in court of civil appeals as required 
by appeals rule, and appellant acted 
promptly to correct record after ap¬ 
pellees filed motions to dismiss ap¬ 
peal on ground that affidavit in lieu 
of appeal bond w-as filed prior to ren¬ 
dition of judgment, court of civil ap¬ 
peals had discretion to grant appel¬ 
lant’s motion to reinstate the cause. 
Tex.—Sigler v. Realty Bond & Mort¬ 
gage Co., 112 SW.2d 180, 130 Tex. 
585. 

14. Cal—Krug v. Meehan, 239 P.2d 
46, 108 C A 2d 416. 

Mias —Yazoo & M V H Co v Dam- 
peer, 67 So 150, 108 Miss. 660. 

4 C.J. p 609 note 14. 

15. NM—Crichton v. Storz, 142 P. 
1125, 19 NM. 322. 

15.5 La.—Shepart V. Unity Indus¬ 
trial Life Ins. Co., App., 12 So 2d 
73—Campbell v. P Hollier & Sons, 
App, 4 So 2d 676—Slate ex rel 
Cavanaugh v. Police Jury of Ver¬ 
non Parish, App, 173 So. 468, re¬ 
hearing refused 174 So, 128. 

Term —Deposit Bank of Monroe 
County, Ky, v Cherry, 98 SW.2d 
521, 20 Tenn App. 305. 

16. Ohio.—Phillips v. Provident 
Life & Trust Co., 17 Ohio Cir.Ct., 
N.S., 298. 

17. N C —McNeil v. Vlrglnia-Car- 
ollna R Co., 92 S.E. 484, 3 73 N.C 
729—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 172 
NC. 818. 

Pa—Rau V. Ott, 1 Lehigh Val.L. 
191. 

S.C—Wade v. Gore, 161 S.E. 470, 
164 S.C. 262, followed in Wanna- 
maker v. Johnson, 159 S.E. 617, 160 
S.C. 167—and Fann v. State High¬ 
way Department of South Caro¬ 
lina, 159 S.E. 617, 160 S.C. 156. 

4 C.J. p 610 note 16. 
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Xotioa Ignored 

Appeal would not be reinstated 
after dismissal, where appellant paid 
no attention to the motion to dis¬ 
miss. 

Miss.—Lampton v. Stevens, 160 So. 

274, 173 Miss. 316. 

4 C.J. p 610 note 20. 

Negativing laches 
In order to secure a reinstatement 
of a dismissed appeal, appellant 
must negative laches on his part. 
S.C.—Fann v. State Highway De¬ 
partment of South Carolina, 159 S. 
B. 617, 160 S.C. 156—Wade v. Gore, 
151 S E. 470, 164 S.C. 262, followed 
In Wannamaker v. Johnson, 169 
S.E. 617, 160 S.C. 157. 

4 C.J. p 610 note 16 [b], 

18. Ill.—McCord V. Briggs & Turl- 
vas, 170 NE. 320, 338 HI. 158. 

S.C —Brewton v. Intcr-Carolinas Mo¬ 
tor Bus Co., 166 SE. 85, 167 S.C. 
151. 

Tex.—Dillard v. W. R. Kyser & Co., 
Clv.App., 249 S.W. 888. 

Wyo.—Campbell v. Saratoga State 
Bank, 160 P. 333, 24 Wyo. 359. 

4 C.J. p 610 note 16. 

19. Fla.—^Akin v. Morgan, 39 So. 634, 
60 Fla. 172, 173. 

4 C.J. p 610 note 17. 

80. Fla.—Priory v. Anderson, 166 
So. 22, 114 Fla. 778. 

4 C.J. p 610 note 18. 

30.5 Mass.—Donovan v. Endlcott 
Junior College, 134 N.E.2d 898. 

81. S.C.—^Marion v. Barnwell, 46 S. 
E. 636, 68 S.C. 39. 

88. Tex.—Corbett v. Allman, 242 S. 
W. 456, 111 Tex. 648. 

83. N.C.—Redding v. Dunn, 117 S. 
E. 26, 186 N.C. 811. 

84. Ark.—^Emerson v. Edge, 98 S.W. 
357, 80 Ark. 610. 

4 C.J. p 610 note 22. 
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eusable neglect** or mistake or inadvertence,** al- 
^ough appellee may produce allidavits or other 
proof to resist the motion.*^ An unopposed mo¬ 
tion requesting that an appeal be reinstated will be 
taken as true,*'^ * 

An appeal will not be reinstated even at the in¬ 
stance of both appellant and appellee where the 
reinstatement would prejudice the rights of the 
sureties on the appeal bond.** 

Petition for rehearing. It has been held that 
the discretion of an appellate court to reinstate an 
appeal once dismissed may be invoked by a petition 
for rehearing.**-* However, it has been stated that 
where it is not alleged that the dismissal of pro¬ 
ceedings in error was erroneous on the record as 
it stood, but it is sought to amend the record, the 
proper procedure is by motion to reinstate, and not 
by petition for rehearing.** 

b. On Dismissal for Want of Jurisdiction 

It hat baan held by aome authority that an appeal dia- 
mlaaed for want of Jurladlctlon can be reinatated In the 
diacretion of the appellate court; but according to other 
authority an appeal diamiaaed for auch a reason cannot 
be reinatated. 

According to some authority, an appeal dismissed 
because there is no showing of jurisdiction in the 


6 G* S* 

appellate court will not be reinstated ;** and it has 
been held that where a writ of error is not taken 
within the time fixed by statute and the appellate 
court dismisses it because it has acquired no juris¬ 
diction, the court has no authority to reinstate the 
cause because there is no legal writ of error to give 
it jurisdiction.**-* Furthermore, where appellant 
is guilty of laches in failing to correct a defective 
record, and because of the defect the appeal is dis¬ 
missed for want of jurisdiction, appellant cannot 
obtain relief from the order of dismissal.**-^* 

On the other hand, it has been held that an appeal 
dismissed because there is no showing of juris¬ 
diction can be reinstated in the discretion of the 
appellate court, since every court has the power 
to determine whether it has jurisdiction in a given 
case and dismissal leaves the judgment in full force 
as before the appeal.**-^* A dismissal solely for a 
defect of jurisdiction apparent on the record, and 
founded on a mistake, has been held to constitute no 
bar to a reinstatement,*i as where the record on 
appeal erroneously shows that the notice of ap¬ 
peal was made returnable to an impossible date * 
and the appeal may be reinstated on amendment or 
completion of the record to show jurisdiction ol 
the appeal.** 


Proof of sorvloo of aotloo 

Where the record on appeal con¬ 
tained no proof of service of the no¬ 
tice of appeal, the reviewing: court’s 
dismissal of the appeal for such 
omission could not be changed on a 
showing that such proof was filed at 
a time when it was too late to be¬ 
come part of record. 

Wyo.—^Wyoming Automotive Co. v. 
Welaflog, 81 P.2d 679, 47 Wyo. 32. 
Showing held Insufllclent to entitle 
appellants to the setting aside of an 
order dismissing the appeal for in¬ 
sufficiency of the opening brief. 

Cal.—Drummond v. West, 300 P. 823, 
212 C. 766 

Showing of unjust result 

To justify reinstating an appeal on 
a showing of facts known to appel¬ 
lant long before the case was origi¬ 
nally submitted, but presented to the 
court for the first time on an applica¬ 
tion to reinstate the appeal, the rec¬ 
ord must show that a dismissal will 
result, or is likely to .result, in the 
doing of an Injustice. 

Mlnn.~In re Wheeler, 169 N.W. 607, 
141 Minn. 78. 

85. S.C.—Lamb v. Padgett, 28 8.E. 
628, 45 S.C. 684. 

88. S.C.—Tribble v. Poore, 6 S.B. 
677, 28 S.C. 666. 

87 . lU.—Pisa V. Hezek. 108 Ill.App. 
198, affirmed 69 N.E. 67. 206 111. 

S44. 


Answer to petition to reinstate 

Respondent’s answer, to petition 
for leave to file nunc pro tunc, af¬ 
fidavit of service of notice of filing 
of appeal, and to reinstate appeal, 
was insufficient to constitute a denial 
thnt respondent had received actual 
notice of filing, and would be treated 
only as a denial that affidavit of 
service had been timely filed 
Pa.—Germ v. Price, 104 A.2d ICC, 
175 Pa Super. 286. 

27.5 Wyo.—English v. Smith, 253 
P 2d 857, 7 Wyo. 1, rehearing de¬ 
nied 267 P.2d 366, 71 Wyo. 28. 

88. Tex —Bedford v. Morns, Civ. 
App., 24 S.W, 932. 

88.5 Ky,—Armes v. Louisville Trust 
Co., 206 SW.2d 487, 306 Ky. 155. 

89. Wyo.—Campbell v. Saratoga 
State Bank, 160 P. 333, 24 Wyo. 
359. 

30. Ind.—Gray v. Singer, 36 N.E. 
1109, 137 Ind. 257. 

N.J.—VSTHcox V. Smith, 46 N.J.Law 
342. 

4 C.J. p 610 note 26. 

Similar dismiasal later held erroue- 
oue 

Where an appellate court errone¬ 
ously determines that it lacks Juris¬ 
diction, and the order dismissing the 
appeal becomes final by lapse of time, 
the decision is the law of the case, 
so that the court cannot thereafter 
cancel the order and determine the 
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appeal on its merits, notwithstand¬ 
ing the supreme court thereafter 
held a similar order erroneous. 

Cal—Stout V. Farwell, 295 P. 4 7, 
111 C.A. 31. 

30.5 Fla—Parradee v. Steed, 173 So 
842, 127 Fla. 769 

30.10 Mont.—Hansen v. Hansen, 290 
P2d 438. 

30.15 I\y—Armes v. Louisville 
Trust Co., 206 S W 2d 487, 306 Ky 
156. 

31. US—The Palmyra, S.C., 12 

Wheat 1, 6 L.Ed. 631. 

Ky.— Corpus Juris Secundum cited in 
Armes v. Louisville Trust Co., 206 
SW.2d 487, 489, 306 Ky. 156 
Neb.—Dobesh v Associated Asphalt 
Contractors, 289 N.W. 869, 137 Neb. 
342 

4 C.J. p 610 note 27. 

31.6 Fla.—Security-Peoples Trust 
Co. v. Miller, 182 So. 834, 183 Fla. 
623. 

38. Neb.—Dobesh v. Associated As¬ 
phalt Contractors, 289 N.W. 869, 
137 Neb. 842. 

Tex.—Blalock v. Slocomb, Com.App., 
246 S.W. 648. 

4 C.J. p 610 note 28. 

Hot ooUatsral attack 
A motion for leave to amend a pe¬ 
tition In error by having It sub¬ 
scribed by local counsol for plaintiffs 
in error is not a collateral attack, or 
any attack, on a judgment dismiss- 
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Where the appeal was dismiMed on the grounds 
that the judgment was not final, the court will not 
reinstate the appeal on entry of a final judgment 
nunc pro tunc, as the attempted appeal was a nul¬ 
lity, and offered no basis on which to reinstate.^S 
Where, however, the record is amended to show that 
the lower court had made final orders, the dis¬ 
missal of the appeal will be set aside.83.6 

0 . On Dismissal for Failure to Prosecute Ap¬ 
peal 

An appeal diamisaed for failure to proaecute may be 
relnatated on a ahowlng of proper cauae, and only on auch 
a ahowlng. 

It is generally held that an appeal which has been 
dismissed for failure to prosecute it with diligence 
may be reinstated for,^^ and only for,34.6 good cause 
shown. Such good cause may exist where the neg¬ 
lect or delay was not caused by laches of appellant 
or his attorney but was the fault of the clcrk^s or 
of the respondent's attorney,36-5 or was due to the 
illness36 or death^e.s of appellant's counsel. 

On the other hand, a motion to reinstate an 
appeal dismissed on this ground will be denied if 
appellant was in any way at fault,3^ as in failing 
to comply with rules,3® if the reinstatement would 
be useless, 39 or if the motion to reinstate is un¬ 
reasonably delayed.^® The fact that the delay was 
the result of misunderstandings between appellants 
and their counsel is insufficient reason for reinstat¬ 
ing an appeal.^®-® 
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d. On IMamiantl for Defect Parties 

Although, whoro a defoot of partlee waa caused by 
the Inadvertence of the trial court, the appeal may bs 
reinstated, generally an appeal dismissed for defect of 
parties cannot be reinstated by introducing them. 

Where an appeal is dismissed because, through 
the inadvertence of the trial court, the judgments 
fail to dispose of one of the parties, on the comple¬ 
tion of the proper corrective action by the trial 
court the appellate court will set aside the order of 
dismissal.^®-^® However, it has been held that an 
appeal dismissed for defect of parties cannot be 
reinstated by subsequently introducing them.^1 

§ 1392. Motion to Reinstate 

a. In general 

b. Who may make 

c. Notice 

d. Time of making 

e. Requisites and sufficiency 

a. In General 

In order to obtain reinstatement a motion should be 
made. 

In order to obtain the reinstatement of an appeal 
a motion to that effect should be made.**^ 

b. Who May Make 

An order dismissing an appeal may be set aside on the 
court's own motion; but not on motion of one not a party 
of record, or by a party not Joining in the appeal. 


Ingr the writ of error because It waa 
subscribed only by attorneys not ad¬ 
mitted to practice within the state, 
when the motion was filed in connec¬ 
tion with a petition for rehearing of 
the judgment of dismissal. 

Wyo —North Laramie Land Co, v 
Hoffman. 195 P. 988, 27 Wyo. 271. 

33. Tex —Batson v. Bentley, Civ. 
App . 297 S.W. 769. 

4 C.J. p 610 note 26 [a]. 

33.5 Ark.—Portia v. Board of Pub¬ 
lic Utilities, 208 S.W.2d 772, 212 
Ark. 622. 

34. Ariz—Irvin v. Dwight B. Heard 
Inv. Co., 281 P. 213, 35 Ariz. 628 

Ga—City of Winder v. Winder Nat. 

Bank, 132 S.E 217, 161 Ga. 882. 

4 C.J. p 611 note 29. 

Good oanss held shown 
Cal.—Lundy v. Lakin, 202 P.2d 369, 
89 C.A.2d 849. 

N.Y.—Clark v. Carmen Air Condi¬ 
tioning Corp., 162 N.T.S.2d 43, 2 
A.D.2d 640. 

Ohio.—^Womack v. Eversman, App., 
35 N.E.2d 612. 

Pa.—Sobai v. Sobal, 46 A.2d 251, 168 
Pa Super. 494. 

34.5 Cal.—Sanders v. Warden, 286 
P.2d 19. 106 C.A.2d 707. 


35. Ark.—Whittaker v. Tracy. 41 
Ark. 269. 

4 C.J. p 611 note 80. 

Oanse wrongfiiUy placed on trial oaL 
endar 

An order dismissing an appeal for 
want of prosecution is properly va¬ 
cated where the court dismissing the 
appeal had no knowledge that the 
clerk had wrongfully placed the 
cause on the trial calendar. 

III.—In re Bransfleld’s Estate, 10 N 
E.2d 973, 292 Ill.App. 206. 

35.5 N Y.—In re Bakos’ Estate, App. 
Div., 25 N.Y S.2d 160. 

36. S C.—Lowry v. Atlantic Coast 
Line R. Co., 74 S.E. 763, 91 S.C. 
360. 

4 C J. p 611 note 81. 

36.5 N.Y.—Eagle v. Cherney, 44 N. 
Y.S.2d 929, 267 App.Div. 79. 

37. N.C.—Martin v. Chambers, 21 B. 
E. 402, 116 N.C. 673. 

Or.—Nendel v. Meyers, 94 P.2d 680, 
162 Or. 661. 

4 C.J. p 611 note 32. 

FaUnre to file traneorlpt 
Cal.—Gilmore v. Placer County Bank, 
203 P.2d 20, 90 C.A.2d 440. 
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38. Al8u—Jones v. Jarman, 89 So. 
841, 18 Ala App. 183. 

4 C.J. p 611 note 32 [b]. 

39. Ala.—Jones v. Jarman, supra. 

40. Mich.—Galinski v. Security P. 
Ins. Co., 110 N.W. 622, 147 Mich. 
194. 

4 C J. p 611 note 38. 

40.6 Mont.—Klnneman v. Campbell, 
81 P.2d 684, 107 Mont. 173. 

40.50 Tex.—Heavy Haulers, Inc. v. 
Nicholson, Civ App., 277 S.W.2d 
250, error refused no reversible er¬ 
ror. 

41. Ind.Terr.—Faulkner v. Hutch¬ 
ins, 98 S.W. 153, 6 IndTerr. 442. 

42. N.C—Vivian v. Mitchell, 67 S.E. 
167, 144 N.C. 472. 

4 CJ. p 611 note 36. 

Modlfloatlon of dismissal 

The remedy of plaintiffs deeming 
themselves aggrieved by order of su¬ 
preme court dismissing plaintiffs' ap¬ 
peal from judgment of trial court 
is promptly to apply to supreme 
court for modification of order of 
dismissal. 

Mont.—Libin v. Huftlne, 224 P.2d 144, 
124 Mont. 361. 
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§ lSd2 APPEAL & ERROR 

It has been held that a court which discovers that 
its order sustaining a motion to dismiss an appeal 
was erroneous should set it aside of its own mo- 
tion.^3 A motion to vacate an order dismissing an 
appeal, made by one who is not a party of record, 
should not be entertained,^^ nor, it seems, should 
a motion by one not adversely affected by the dis¬ 
missal.^® Also, after an appeal has been dismissed 
by the court sua sponte or by consent of appellant, 
an order reinstating such appeal will not be made 
for the benefit of parties who did not join in the 
appeal.^® Where an appeal was dismissed on stip¬ 
ulation of appellant and one of his attorneys of 
record and the attorneys of respondent, a motion 
to reinstate the appeal made by the other attorneys 
for appellant employed under a contingent contract 
will be denied, where their rights under the con¬ 
tract cannot be affccted.^^ 

c. Notice 

Appropriate notice of motion to reinstate must be 
given when required by statute or rule of court. 

Under some statutes and court rules, notice of 
a motion to rc'instate an appeal must be given to 
the adverse party,and the requirements of the 
statutes or the rules of court as to the notice to be 
given must be observed.^^ 


d. Time of Making 

A motion to reinstate an appeal must be made within 
the time prescribed by statute or rule of court, and in 
the absence of such a statute or rule due diligence Is 
required. 

If a statute or rule of court prescribes a time 
for a motion to reinstate an appeal, the motion must 
of course be made within such time.®® In the ab¬ 
sence of such provision or rule, due diligence is re¬ 
quired of the moving party or the delay will be 
fatal,®! particularly where the rights of third per¬ 
sons have intervened.®^ A motion to reinstate has 
been held timely if made promptly and within the 
time limited for taking an appeal.®^ 

Term of court. In some jurisdictions a motion 
to reinstate an appeal or to vacate an order of dis¬ 
missal must be made during the term at which the 
appeal was dismissed,®^ and after the expiration of 
that term the court has no power to change, modify, 
vacate, or set aside the order.®^-® Elsewhere such 
a motion may be made after the close of the term.®''^ 

6. Eeguisites and Sufficiency 

A motion to reinstate should set out Its grounds. 
With proof, and show probable error In the dismissal and 
apparent merit in the appeal. 

A motion to reinstate, to be sustained, should set 
out the grounds therefor,®® show probable error in 


43. Tex.—Burris v. Myers, Clv.App., 
49 S.W.2d 930. 

44. Hawaii —Hanatani v. Calstro, 31 
Hawaii 638. 

43. Okl—Johnson v. Sawyer, 167 P. 
933, 53 Okl. 701. 

4e. n.Y.—B oyd v. Vanderkemp, 1 
Barb.Ch 273. 

Tex.—Frank v. Tatum, Civ.App, 20 
S.W. 869, motion denied 21 S.W. 
716. 

4 C.J. p 611 note 87. 

Where appellaat reeiets the mo¬ 
tion, an appellee who has not com¬ 
plained of the judgment cannot ob¬ 
tain the reinstatement of a dismissed 
appeat 

Tex.—Frank v. Tatum, Clv.App., 21 
S.W. 716. 

47. S.D.—^Watertown Nat. Bank v. 
Holabird School Tp., 49 N.W. 98, 
2 S.D. 224. 

48. Cal.—Sanders v. Warden, 236 P. 
2d 19, 106 C.A.2d 707. 

S.C.—Hayes v. Sease, 27 S.E. 406, 49 
S.C. 888. 

4 C.J. p 611 note 40. 

49. Cal.—Sanders v. Warden, 286 P. 
2d 19, 106 C.A.2d 707. 

N.Y.—^People v. Central Cross-Town 
R. Co., 21 Hun 476. 

N.C.—Pipkin V. Green, 17 S.E. 684, 
112 N.C. 366. 

4 CJ, p 611 note 41. 


50. Cal.—Stout V. Parwell, 295 P. 
47, 111 C.A. 31. 

4 C.J. p 611 note 42. 

Za Indiana, after the time specified 
by Burns St Annot.1914, g 704 for 
filing a petition for rehearing has 
expired, and the opinion and judg¬ 
ment have been certified to the trial 
court, the appellate court has no 
power to entertain a motion to re¬ 
instate an appeal which has been 
dismissed. 

Ind.—Ft. Wayne Mercantile Acc. 
Ass’n V. Scott, 124 N.B. 710, 71 
Ind.App. 266. 

51. U.S —Greene v. Hulse, C.C.A., 83 
P.2d 121. 

Minn—In re Wheeler, 169 N.W. 697, 
141 Minn. 78. 

4 C.J. p 612 note 48. 

Delay held ezoneable 

Delay of ten months between en¬ 
try of non pros, as to appeal of 
libellant in a divorce action and libel¬ 
lant’s petition to take it off did not 
oust superior court of power to grant 
relief prayed for, where libellant’s 
delay was excusable and the grant¬ 
ing of relief was necessary to pre¬ 
vent a permanent Injustice. 

Pa.—Sobal v. Sobai, 45 A.2d 261, 
168 Pa.Super. 494. 

58. S.C.—Marion v. Barnwell, 68 S. 
C. 89, 46 S.B. 686. 
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53. N.J.—In re Koehler’s Bstate, 140 
A. 16, 102 NJRq 133. 

54. Fla—Stovall v Graves-Ramsey 
Motor Co., 149 So. 733, 109 Fla. 
87. 

Ill —People ex rel Waite v. Bristow, 
62 NE2d 545, 391 Ill. 101. 

Miss.—Lampton v. Stevens, 160 So.^ 
274, 173 Miss. 316. 

4 C.J. p 611 note 42 [a]. 

54.6 Ill.—People ex rel. Waite v. 
Bristow, 62 N.B.2d 646, 391 Ill. 
101 . 

65. N.J.—Howell v. Van Ness, 31 N. 
J.Law 443. 

In re Koehler’s Estate, 140 A. 15, 
102 N.J.Eq. 133. 

66. N.C.—^Hamby v Callahan Const. 
Co., 128 S.E. 146, 189 N.C. 747. 

4 C.J. p 612 note 44. 

Writ of error ooram nobis 

Where sufficiency of petition for 
writ of error coram nobis to give 
court jurisdiction to vacate order 
dismissing appeal was determined on 
first appeal, and plaintiff put in no 
evidence to contradict defendant’s 
evidence, court properly vacated 
judgment and reinstated cause and 
set it for trial. 

Ill.—Christian v. Smirinotis, 62 N.E. 
2d 486, 321 ni.App. 167, error dis¬ 
missed 67 N.B.2d 467, 888 111. 71. 
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the dismissal,57 and apparent merit in the appeal,5® 
and be accompanied by affidavits or other proof of 
good cause for vacating the order of dismissal.®^ 
In the case of a dismissal for failure to prosecute 
an appeal, the motion to reinstate should show that 
such failure was without appellant’s fault,®^*® and 
that he is prepared to proceed at once to a hear¬ 
ing if his motion should be granted.®® 

§ 1393. Order of Reinstatement 

An order of reinstatement may be less formal than 
a Judgment, may be on terms or conditions, and, In a 
proper case, it may be set aside. 

An order reinstating an appeal does not require 
the formality of a judgment.®^ The court may an¬ 
nex terms or conditions in allowing a motion to 
reinstate,®^ such as payment of costs®® or the filing 
of a brief within a specified time.®^ An order of 
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reinstatement may be set aside in a proper case;®® 
and under a statute requiring that an appeal be 
reinstated only for good cause shown by affidavit 
and after notice to the opposite party, an order 
attempting to set aside a dismissal but failing to 
meet these requirements is void.®®-® 

Effect of order. A court, in deciding an appeal, 
has been held bound by its former decision vacating 
an order dismissing the appeal.®® When a motion 
to reinstate an appeal is granted by setting aside an 
order of dismissal, the cause is properly before the 
appellate court for disposition on the merits.®®-® 

§ 1394. Mandamus to Compel Reinstatement 

Mandamus to compel reinstatement of appeal is 
considered in Mandamus § 100. 

Examine Pocket Parts for later cases. 


XIV. DOCKETS, CALENDARS, AND PROCEEDINGS PRELIMINARY TO HEARING 


§ 1395. Making and Keeping Dockets and 
Calendars 

Thera mutt be a compliance with the requirements 
of a statute or rule of court with respect to dockets or 
calendars of an appellate court. 

The clerk of the appellate court must ordinarily 


make and keep a docket or calendar, and place the 
cases thereon, in accordance with the statutes and 
court rules relating thereto ;®7 and the parties can¬ 
not have a case placed on the calendar or docket un¬ 
less they have complied with the conditions im¬ 
posed by statute or rule.®® 


67. Miss —Franks v. Franklin Fire 
Ins. Co, 116 So. 786, 149 Miss 676 

Nev—Skaffffs v. Bridgman, 1G9 P. 
521. 39 Nev. 310. 

68. Miss —Franks v. Franklin Fire 
Ins. Co, supra. 

N.D—Hilinen v. Nygaard, 154 NW. 
629, 31 N.D, 419, Ann Cas 1917A 
282. 

4 C J. p 612 note 46. 

Counsel’s statement that he has a 
meritorious appeal is not alone suf¬ 
ficient. 

Miss.—Franks v Franklin Fire Ins. 

Co., 116 So. 786, 149 Miss. 676. 

59- Cal.—Sanders v. Warden, 236 P. 

2d 19, 106 CA.2d 707. 

Miss.—McKenzie v. Moran, 64 So. 1, 
98 Miss. 432. 

Nev.—Adams v. Rogers, 101 P. 317, 
31 Nev. 150 

4 C,J. p 611 note 36, p 612 note 44 [a]. 

59.5 Miss.—Paine v. Wilemon, 67 So. 

2d 289, 218 Miss. 238. 

60. Mich —Bingham v. Parsons, 9 
Mich. 144. 

01. Ill.—Gage V. People, 76 N.E. 498, 
219 111. 369. 

4 C J. p 612 note 47. 

Vallnre to withdraw transcript after 
disailssal 

Fact that the transcript was not 
actually withdrawn from the ofllce 
of the clerk after entry of order dis¬ 
missing appeal did not change or 
stay the order of dismissal. 


Ill.—People ex rel Waite v. Bristow, 
62 NE2d 645, 391 Ill. 101. 

62. N.Y.—McTlernan v. Cohen, 167 
NTS. 676 

Or—We.stern Grain Co. v. Beaver 
L.and-Stock Co., 230 P. 103, 120 Or. 
678. 

4 C.J p 612 note 48. 

63. N Y.—Slade v. Warren, 1 N.Y. 
431. 

64. Or—Western Grain Co. v. Bea¬ 
ver Land-Stock Co., 230 P 103, 120 
Or. 678. 

65. Cal.—Noriega v. Knight, 20 C. 
172. 

4 C.J. p 612 note 48%. 

66.5 Cal —Sanders v. Warden, 236 
P.2d 19, 106 C.A 2d 707. 

66. Cal —Municipal Bond Co. v. City 
of Riverside, 41 P.2d 216, 4 C.A.2d 
442. 

Order directing ftirther proceedings 

The effect of order of superior 
court directing further proceeding in 
divorce case was to reinstate first 
appeal after entry of an order of 
non pros, for want of due prosecu¬ 
tion, looking toward an ultimate re¬ 
view of case on the merits. 
Pa->Sobai v. Sobai, 45 A.2d 251, 156 
Pa,Super. 494. 

66.5 Tex—^Kuhn v. Palo Duro Corp., 
Civ.App., 161 S W.2d 894, reversed 
on other grounds Jones v. Kuhn, 
161 S.W.2d 778, 139 Tex. 126. | 

519 


87- Cal.—Himmelmann v. Haskell, 
45 C 269. 

Ga.—Gordon v. Gordon, 34 S E. 324, 
109 Ga. 262. 

Mass—Puller v. Starbuck, 59 Mass. 
493. 

3 C.J. p 1246 note 41. 

Duty of clerk to determine whether 
writ Bhonld be docketed as fast 
or ordinary writ 

'‘The law requires the clerk of this 
court upon receipt of any fast writ 
of error, to place it immediately on 
the docket of the circuit to which 
it belongs Civ Code 9 6568. The 
purpose of this is to insure a speedy 
hearing if the court is then in ses¬ 
sion. Clv.Code 9 6540 In order to 
determine how to docket each case, 
it is absolutely necessary that the 
clerk should inspect the bill of ex¬ 
ceptions died in his oHlcc, and it is 
not sufUcient that he should simply 
inspect the certificate of the Judge 
in order to determine to what term 
the case is returnable The law, and 
not the certificate of the trial Judge, 
determines at which term a case 
shall be heard in this court.*' 

Ga.—Gordon v. Gordon, 34 S E. 324, 
326, 109 Ga. 262. 

3 C.J. p 462 note 60. 

68. Cal—H. T. Plant v. M. Smythe, 
43 C. 42. 

Stipulation to plaoa oaia on short- 
cause docket 

Parties have no right to place a 
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A Statute, requiring that appeals to an intermedi¬ 
ate appellate court be docketed and stand for trial 
as ordinary actions and be tried anew as if no judg¬ 
ment had been rendered, merely provides a rule to 
govern the clerk in docketing appeals from inferior 
courts and does not require that an equitable action 
be placed on the ordinary docket and tried as a law 
action.®® 

Statutory provisions with reference to the print¬ 
ing, publishing, and distributing of appellate court 
dockets must be complied with.*^® A statute, provid¬ 
ing that a copy of the docket shall be ‘‘printed” in 
the county where the appellate court is held at least 
so many days before the commencement of the term, 
has been held to require publication of the docket in 
a newspaper in that county. 

Matters with respect to the entry or docketing of 
a particular case for the purpose of perfecting the 


5 C.J.S. 

appellate proceeding are considered supra §§ 596- 
600. 

§ 1396. Order of Causes in General 

The docketing and hearing of cautee in the appellate 
court ehould ordinarily be in the order preacribed by 
statute or rule of court. 

Causes should ordinarily be docketed and heard 
in the appellate court in the order prescribed by stat¬ 
ute or court rule,^® or at the time fixed by the court 
under a statute or constitutional provision giving 
it discretionary power with respect thereto.*^® 

A case which has been reached in its regular or¬ 
der will usually be disposed of and not passed to 
the foot of the docket, except by the consent of the 
parties.*^^ If, however, a party's attorney is not 
present when the case is reached on the calendar, 
because of an error of the clerk in not properly list¬ 
ing the name of the attorney, the court may in its 


case on a short-cause docket for 
hearing ahead of other cases, under a 
rule requiring that before a case can 
be placed on such docket it must be 
stipulated by counsel “that the cause 
will be argued in fifteen minutes to 
the side, and that In their opinion 
the cause can be fully presented in 
such time,” where the stipulation 
filed in attempted compliance with 
the rule slates only that the case 
can be argued in fifteen minutes but 
falls to state that in the opinion 
of counsel the caxise can be fully 
presented in such time. 

Mont.—American Savings & Loan 
Ass’n V. Hurghardt, 43 P. 923, 17 
Mont. 645. 

69. Ky.—Moequot v. Meadows, 81 S. 
W. 129, 97 Ky. 643. 

76. Mo.—In re Publication of Dock¬ 
et of Supreme Court, 232 S.W. 4.'54, 
overruling In re I’ublishlng Dock¬ 
et In Local Newspaper, 187 S.W. 
1174, 266 Mo. 48. 

71. Mo —In re Publication of Dock¬ 
et of Supreme Court, 232 S.W. 454, 
overruling In re Publishing Dock¬ 
et In Ijocal Newspaper, 187 S.W. 
1174, 2CC Mo 48. 

“The real question Is, What is the 
meaning of the word ‘printed’ in this 
law? From time almost out of mem¬ 
ory this court has had throe ‘print¬ 
ed’ forms of the docket: 1 e : (1) 

A large-size, substantially bound 
book for the use of the Judges of 
the court; (2) a pamphlet or paper 
covering (in a more diminutive 
form), which the clerk mails to 
counsel upon both sides of the cases 
printed in the particular docket; and 
(8) a publication of the same docket 
form in a newspaper whore the court 
WM held. These were existing con¬ 
ditions when the present law was 
passed. Now, it can hardly be said 


that the law refers to the printed 
docket prepared for the use of the 
Individual members of the court, be¬ 
cause there would be no sense in 
compelling that to be printed for 40 
days prior to the beginning of the 
term. The judges only need this 
form of the printed docket when 
the court begins, and not sooner 
Nor can it be reasonably said that it 
refers to the little pamphlet form of 
the docket mailed by the clerk to the 
lawyers. If the Legislature had in 
mind that kind of a ’printing,’ it 
would not only have directed the 
printing, but likewise directed the 
publication, by saying that the dock¬ 
et when thus ‘printed’ should be 
mailed to the parties to the suit 
The fact that the law makes no 
provisions or requirement for the 
mailing out of these pamphlet dock¬ 
ets is conclusive that this kind of 
printing was not in the legislative 
mind We have never had but the 
three forms as indicated above. If 
the law does not refer to our private 
docket, or to those pamphlet dockets, 
what form of printing could It refer 
to other than a publication in a 
newspaper? We repeat that It Is un¬ 
reasonable to say that the Legisla¬ 
ture had reference to the pamphlet 
docket, because if so they would not 
only have directed the printing, but 
likewise the distribution by mall. 
Think for a moment of a legislative 
body directing the printing of a lot 
of dockets without any direction for 
their distribution. The only reason¬ 
able oonclusion is that in the revision 
of 1889 they unfortunately used the 
word ‘printed’ instead of the word 
‘published’, but meaning all the time 
a publication of our docket In a local 
newspaper.” 

Mo.—^Dissenting opinion of Graves. 

J., in In re Publishing Docket in 
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I Local Newspaper, 187 S.W. 1174, 

I 1177, 266 Mo 48, adopted as ma¬ 
jority opinion in In re Publication 
of Docket of Supreme Court, 232 
S.W. 464. 

79. Ind.—Mansur v. The Indianap¬ 
olis and Brownsburgh Plankroad 
Company, 8 Ind. 487. 

Mont.—^American Savings & Loan 
Ass’n v. Burghardt, 43 P. 925, 17 
Mont. 646. 

4 C J. p 613 note 61 [a]. 

Appeal from order granting new trial 

Plaintiff’s appeal from order grant¬ 
ing defendants a new trial must be 
considered before defendants’ appeal 
from judgment on verdict for plain¬ 
tiff, and appeal from judgment would 
become important only if order 
granting new trial were reversed 
Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 C.A.2d 356. 

Placement on nonennmeratad cal¬ 
endar 

Where only the order granting a 
motion to strike out defendant’s an¬ 
swer, and not the judgment thereon, 
is appealable, the order may be 
moved for argument on the nononum- 
orated calendar. 

N.Y.—^Kirsch v. Herculean Products 
Co., 199 N.Y.S. 417, 205 App DIv. 
630, appeal dismissed 143 N.B. 728, 
237 N.Y. 625. 

73. Ky.—Harvey v. Board of Educa¬ 
tion, 242 S.W. 849, 195 Ky. 630. 

La.—Godchaux v. Bauman, 10 So. 

674, 44 La Ann. 253. 

Mo.—State ex rel. State Savings, 
Building & Loan Ass’n v. Davis, 64 
MoJWpp. 214. 

74. Neb.—Rich v. State National 
Bank of Lincoln, Nebraska, 7 Neb. 
202 . 
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discretion return the case to the calendar to be re¬ 
fixed for argument.^® 

Where the docket for a particular term has prop¬ 
erly been closed by order of court, a party cannot 
thereafter have his case docketed to be heard at that 
termJ® 

§ 1397. Advancement*of Cause 

a. In general 

b. Grounds for, and cases entitled to, ad¬ 

vancement or preference 

c. Proceedings for advancement 

a. In Gleneral 

An appellate court generally may, for good cauae, 
either by virtue of apecifio statutory authority, or be¬ 
cause of Its inherent power, advance a case for hearing. 

Although an appellate court may have the power 
to give a case a preference because such power is 
expressly granted,'^^ it has been held that, even re¬ 
gardless of statute, a court of last resort has in¬ 
herent discretionary power to advance a cause for 
hearing,*^ 8 especially m cases of extraordinary pub¬ 
lic moment.'^® ® However, where a statute specifies 
the term at which an appeal shall be tried, the court 
cannot advance it if either party objects^® 

The power of the court to advance a cause should 
not be exercised capriciously in preference to the 
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rights of other litigants, if there is nothing in the 
cause proposed to be advanced to distinguish it in 
character from other cases.®® A motion to advance 
a cause is not granted as of course, even when both 
parties concur, as such an order, if improperly 
made, would prejudice the rights of other parties 
on the calendar and it has been held that, after 
a case has been called and has been placed at the 
foot of the docket, the court cannot take it up, 
on motion, and assign a day for its argument, when 
other cases of great public importance have al¬ 
ready been assigned for what may be the remainder 
of the term.®® It has been stated that although 
plaintiff may have the right to file a motion to have 
the case fixed by preference on the docket, defend¬ 
ants are entitled to have the case regularly set for 
hearing, and where defendants do not join in the 
motion to advance they cannot be compelled to 
have the case argued and submitted during the vaca¬ 
tion period of the court.®®-® 

b. Grounds for, and Oases Entitled to. Advance¬ 
ment or Preference 

Where authorized by statute or rule of court, or 
where It seems fitting and consonant with Justice, ad¬ 
vancement or preference will be given In the discretion 
of the court. 

Advancement or preference will be usually given 
only to those causes, or for those grounds, which 
are designated by statutes,®® or which are pro- 


76. La,—Pleasant Hill Motor Co. v. 
Haire, App., 140 So. 129. 

76. Ga.—Temple Baptist Church v. 
Georg-ia Terminal Co., 68 S.B 167, 
128 Ga. 669. 

Power to close docket for term 
held not atteoted by statute as to 
fast writs of error providing that a 
fast writ shall be placed upon the 
docket Immediately and be heard 
without delay. 

Ga.—Temple Baptist Church v. Geor¬ 
gia Terminal Co., supra. 

77. La—Succession of Williams, 88 
So. 791, 149 La. 197. 

Tex.—Cotton Concentration Co. v. 
First Nat. Bank, Civ.App., 241 S.W. 
797. 

4 C.J. p 618 note 58. 

7a Wash.—State v. Fawcett, 221 P. 

805, 127 Wash. 489. 

4 C.J. P 618 note 69. 

TaS Miss.—Vail V. City of Jackson, 
40 So.2d 161, 206 Miss. 299. 

79. Ky.—Stratton, etc., Co. v. Meri¬ 
wether. 144 S.W. 1088, 147 Ky. 677. 

sa Tenn.—State v. Meux, 61 S.W. 

2d 974, 166 Tenn. 286. 

4 C.J. p 618 notes 60, 69 [a]. 

ei. U.S.—Miller v. New York, N.Y., 
12 Wall. 160. 20 L.Bd. 269. 

4 C.J. p 618 note 61. 


83. U.S—Barry v. Mercein, N.Y., 4 
How. 574, 11 L.Ed. 1108. 

82.5 La.—Graham v. Jones, 8 So. 2d 
761, 198 La. 607. 

83. Colo.—In re McClelland’s Es¬ 
tate, 121 P.2d 893, 109 Colo. 66 
La.—Stallings v. Stallings, 164 So. 
729, 179 La. 663. 

Miss —Williams v. Board of Sup’rs 
of Rankin County, 67 So. 186, 108 
Miss. 746. 

Tenn —State v. Meux, 61 S.W.2d 974, 
166 Tenn 286. 

4 C.J. p 613 notes 64, 69 [a]. 

Emergency oaueea 

(1) Under a statute giving the 
court power to advance ’’emergency 
causes,” advancement should be lim¬ 
ited to such causes, or those where 
great or irreparable Injury or wrong 
might result from a delay. 

Tenn.—State v. Meux, supra. 

(2) Where appellees are protected 
by an Injunction bond, and property 
is in the hands of a receiver, no 
’’emergency” exists that warrants 
transfer of hearing on application of 
parties desirous of forcing the sale 
of realty during existing financial 
distress. 

Tenn.—Foster v. Harle, 67 S.W.2d 
452, 166 Tenn. 616. 
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Decree overruling demurrer to bill la 
equity 

With respect to appeal from decree 
overruling demurrer to bill in equity, 
where there is no demand for oral 
argument, appeal is due to be heard 
at next call of cases from that divi¬ 
sion, or by consent at any time dur¬ 
ing sitting of supreme court, or on 
ten days’ notice to opposite party or 
his counsel. 

Ala.—Terry v. State ex rel. Pettus, 85 

So.2d 449, 264 Ala. 183. 

Zajuaotloa against eaforoemeat of 
ordlnauoe 

Where appellants made application 
to advance argument of appeal from 
judgment containing permanent in¬ 
junction against enforcement of cer¬ 
tain ordinance which, if determined 
to be valid, would govern respond¬ 
ents* summer activities, appeal was 
one which should be heard and ds- 
cided expeditiously, and consequently 
such appeal was set down for argu¬ 
ment on adjourned date of term. 

N.Y.—Trio Distributing Corp. v. C?ity 

of Albany, 168 N.Y.S.2d 921, 2 A.D. 

2d 794. 

Xnterlooutory appoiatmsatu of rs- 
osivers 

Under a statute, providing for 
precedence of an appeal from aa la- 
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vided for or covered by rules of court,pre¬ 
scribing the causes which shall be given a prefer¬ 
ence or the grounds on which an advancement may 
be made. If a rule of court and a statute dealing 
with the subject are inconsistent, the statute will 
control but statutes of this character are to be 
construed strictly.®® It has been held that the court, 
in the exercise of a reasonable discretion, may ad¬ 
vance causes other than those enumerated by the 
statute, if it seems fitting and consonant with jus¬ 
tice that they should be so advanced, and if no hard¬ 
ship results thereby to others.®*^ Even in those 
cases which fall within statutory provisions permit¬ 
ting advancement, it has been held that it is dis¬ 
cretionary and not mandatory to advance a case on 


the docket and a court will not advance an 
appeal where to do so would result in its submission 
but a short time, if any, earlier than if the case 
retained its present place on the docket. 

A confession or admission of error by appellee 
has been held sufficient ground to justify the ad¬ 
vancement and hearing of a cause out of its regular 
order upon the appellate docket;®® but there is also 
authority to the contrary.®* 

Cases properly brought up on fast hill of excep¬ 
tions or writ of error are entitled to preferential 
docketing and hearing if it is so provided by stat¬ 
ute.®® The fact that a case, docketed as on a fast 
writ of error, cannot properly be brought up in 
such manner will not result in a dismissal of the 


terlocutory order appointing a re¬ 
ceiver, an order appointing a re¬ 
ceiver to conserve oil land, which 
was entered at the same term but 
subsequent to Judgment determining 
title to land and pending appeal from 
Judgment, is not an “interlocutory 
order" but a “final Judgment," and, as 
such, not entitled to precedence in 
submission and hearing in the court 
of civil appeals. 

Tex.—Magnolia Petroleum Co. v. 
Jackson, Clv.App, 80 S.W.2d 388. 

Temporary lajonotioa oases 

(1) A statute, providing for the 
advancement of appeals from orders 
granting, refusing, dissolving, or re¬ 
fusing to dissolve temporary injunc¬ 
tions, does not apply where the lower 
court has rendered a final Judgment 
or decree on the merits, although it 
may incidentally involve the dissolu¬ 
tion or perpetuation of a temporary 
injunction. 

Tex.—Clare v. Maroney, Clv.App., 144 
S.W.2d 300—McAllen and Har¬ 
lingen Local No. 688 of Interna¬ 
tional Alliance of Theatrical Stage 
Employees and Moving Picture 
Mach. Operators of U. S. and Can¬ 
ada v. Publlx Theatres Corpora¬ 
tion, Clv.App., 61 S.W.2d 1090— 
Commissioners' Court of Hender¬ 
son County V. Burk, Clv.App., 266 
SW. 793—^Early-Poster Co. v. Mid- 
Tex Mills, Civ.App, 232 S.W. 1117. 

(2) In suit to restrain Issuance of 
liquor permits, Judgment, final in 
form, vacating previously Issued “re¬ 
straining order" and denying a per¬ 
manent Injunction was either a Judg¬ 
ment refusing an application for 
temporary injunction or one dissolv¬ 
ing a temporary injunction, and in 
either event rendered the appeal sub¬ 
ject to advancement as an appeal 
from an order refusing or dissolving 
a temporary injunction. 

Tex.—Mickle v. Garrett, Civ.App., 110 
8.W.2d 1235. 

WL Ind.—Brier v. Childers, 148 N.E. 
474, 190 Ind. 620. 


Oases once adjudicated 

A case is neither within the letter 
nor spirit of Court of Appeals Rules, 
rule 6 (1C4 S.W. vlli), authorizing 
“cases once adjudicated" by the court 
to be advanced when again brought 
up by appeal, because on appeal in 
prior action, between the same par¬ 
ties for practically the same purpose, 
but brought in different court, Judg¬ 
ment was reversed with directions to 
dismiss, because of want of Jurisdic¬ 
tion of trial court. 

Ky—Arnett v Deem, 206 S.W. 914, 
181 Ky. 762. 

Oases tried on agreed statement 

A “case stated," as contemplated 
by Sup Ct Rules, rule 14 (94 Neb. xili, 
148 N.W. ix), for the advancement of 
cases, must Include an agreed state¬ 
ment of facts upon which the ques¬ 
tions of law arise. 

Neb —Bank of Benson v. Gordon, 162 
N.W. 419, 101 Neb. 162. 

Motion to remand 

Court rule providing that in cer¬ 
tain exceptional cases a party’s at¬ 
torney may, on written motion of 
the party, obtain a court order fixing 
the case for hearing summarily or in 
advance of the ordinary cases is not 
applicable to a motion to remand, 
but applies to assignment of cases 
for argument. 

La.—Ludeau v. Jacob, 186 So. 468, 
191 La. 427. 

86. La.—Van Benthuysen v. Wack- 
erbach, Mann. 1 Unrep.Cas. 17. 

86. La.—Richard v. Baldwin Lum¬ 
ber Co., 77 So. 645, 142 La. 829. 

4 C.J. p 613 note 66. 

87. N.D.—^Burger v. Sinclair, 140 N. 
W. 231, 24 ND 316. 

4 C.J. p 613 note 67. 

87.5 Ohio—Chesbrough v. Western 
& Southern Life Ins. Co., App., 81 
N.E 2d 398. 

87.10 Miss.—Carraway v. State ex 
rel. Dale, 184 Sa 628, 184 Miss. 

I 466. 


88. Ky.—Smith v. Smith, 280 S.W. 
103, 212 Ky. 762. 

Brief contrary to confession 

Where, after defendant in error 
confessed error in the trial court's 
charge to secure an advancement on 
the docket, he filed, in good faith 
and with tho sanction of the court, 
a written argument citing author¬ 
ities in support of the charge to af¬ 
ford the court the benefit thereof, the 
action was not sufllcient basis for 
granting of plaintiff in error's mo¬ 
tion to vacate the advancement of 
the case. 

Tex—Galveston, H & S. A. Ry. Co 
v Dickens, 182 S.W. 288, 107 Tex 
670 

89. Tex—Galveston, H. & S. A. Ry 
Co. V. Dickens, supra. 

“We are convinced, however, upon 
further consideration, that a con¬ 
fession of error after the granting of 
a writ of error does not Justify the 
advancement and hearing of the case 
in this court out of its regular or¬ 
der upon the docket. It could be re¬ 
garded, we think, as sufficient ground 
for such action only upon the theory 
that by the acknowledgment of er¬ 
ror the decision of the case by the 
court would be facilitated, and there¬ 
fore ought not to bo postponed for a 
hearing in ordinary course. But a 
confession of error does not accom¬ 
plish such result. It is the duty of 
the court to determine all questions 
correctly, notwithstanding confes¬ 
sion of error by the parties; and we 
would disregard such confession, en¬ 
tirely, if of the opinion on the final 
consideration of the case that the 
particular question had been correct¬ 
ly determined in the Court of Civil 
Appeals." 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Dickens, supra. 

90. Ga.—^Richmond County v. Rich¬ 
mond County Reformatory Inst, 
76 S.E. 1016, 139 Ga. 176. 

4 C.J. p 615 note 89. 

Fast bill of exceptions generally see 
1 supra i 103. 
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case, but in its being transferred to the docket of 
the next term.®i 

Frivolity or lack of merit of appeal. It has often 
been held that a case which plainly appears to be 
frivolous and to be entered for the purpose of delay 
may be taken up out of its regular order on the 
docket.^2 Decisions are not wanting, however, to 
the effect that an appeal cannot be brought on out 
of its order on the calendar merely on the ground 
that it is frivolous®3 or without merit.®^ 

Hardship or injury to the moving party, from the 
delay incidental to having the appeal heard in its 
regular order, is ordinarily not ground or good cause 
for having the case advanced, unless the case is 
given precedence by statute or it appears that irrep¬ 
arable injury is likely to result from the necessary 
delay incident to a hearing in the order of submis¬ 
sion,®^ 

Public importance of case or question. By rea¬ 
son of statute or otherwise a case may often be 
advanced because its immediate disposition is of ex- 
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treme importance or interest to the public,®^ as 
where the questions in dispute may embarrass the 
government or state while such questions remain 
unsettled,®® where the appeal is from a decision 
affecting the revenue of the state,®®-® or where the 
suit is to enjoin the construction of a municipal 
structure.®®-i® The mere fact, however, that the 
questions involved in a cause are of public impor¬ 
tance will not necessarily entitle the parties to an 
advancement of such cause to a hearing in prefer¬ 
ence to others.®® 

State a party. Cases to which the state is a party 
may be entitled to preference over other causes, be¬ 
cause of statute or rule of court to that cfTcct,i but 
for such provisions to apply, the state must not only 
be a party in name, but also must be materially in- 
tcrested.2 

Title to public office involved. Cases involving 
title to public office have sometimes been held en¬ 
titled to advancement because accorded preference 
by statute or because of the public interest,® but 


91. Ga.—Smith v. Shaw. 76 S.E. 872. 
138 Ga. 805. 

4 CJ. p 616 note 90. 

92. Cal —McNew v. Mulcahy. 76 P. 
2d 516. 24 C A.2d 476. 

Wis.—Stiange v, Harwood, 177 NW. 

862, 172 Wis 24. 

4 C.J. p 613 note 71. 

83. Pla.—Dzialynskl v. Jacksonville 
Bank, 1 So 338, 23 Fla 44. 

4 C.J. p 614 note 72. 

94. US—Amorv v Amory, N.Y., 91 
U S 350, 23 L..Ed 436 

Cal.—Randall v. Duff, 38 P 739, 103 
C. 271. 

95. Tenn —Matthews v. Barnes, 2 
Tenn App 377. 

4 C.J p 613 note 68. 

96. Cal.—Moffltt V. Ford Motor Co., 
1 P.2d 994, 115 C A. 499. 

4 C.J p 613 note 70. 

Danerer of party belnar nnable to pre¬ 
sent case on merits because of 
poor health 

While ordinarily a party’s financial 
condition and the fact that he is 
dependiner on recoveries in the case 
for money to pay his obligations does 
not constitute good cause for ad¬ 
vancement, yet where affidavits show 
that the party is nearly seventy-nine 
years old and is infirm in health and 
general physical condition, and the 
suit is one for damages incurred 
through the negligence of defendant 
and has not yet been tried on the 
merits, the question whether or not 
it should be so tried should be de¬ 
termined speedily so a trial may be 
had while the party still is in a 
condition to present his case. 

Cal.—Moffltt v. Ford Motor Co, su¬ 
pra. 


Bmerfireacy oalliiig for early hearing 

An appeal from a decree for a pre¬ 
liminary Injunction will be given an 
early hearing on motion therefor, 
where it is made to appear that an 
emergency exists which calls for an 
earJy hearing thereof. 

RI—Rotman v. Mushlin, 113 A. 673. 

97. Fla—Wester v. Belote, 138 So 
721, 103 Fla 976 

Ha—Stale ex rel. Porterie v Walm- 
sley, 162 So. 826. 183 La 139, ap¬ 
peal dismissed Board of Liquida¬ 
tion V. Board of Com’rs of Port of 
New Orleans, 66 S Ct 141, 296 US 
640, 80 L Ed. 384, rehearing denied 
66 set 246, 296 U.S. 663, 80 L Ed 
473—City of Alexandria v Police 
Jury of Rapides Parish, 71 So 928, 
139 La 635, Ann Cas 1918A 362. 

Foundation Finance Co v Rob- 
bln.s, App., 149 So. 166, reversed on 
other grounds 163 So 833, 179 La. 
259 

Minn.—Hursh v. Village of Long 
Lake, 75 N W 2d 602, 247 Minn. 1 
Miss—Parmlee v. City of West 
Point, 61 So 2d 444, 216 Miss. 72— 
Tedder v. Board of Sup’rs of Boli¬ 
var County, 68 So.2d 70—Erwin v. 
Mississippi State Highway Com¬ 
mission, 66 So.2d 392—Robertson 
V. Board of Sup’rs of Winston 
County, 61 So.2d 741, 211 Miss 
800—City of Natchez v Engle, 49 
So.2d 808, 211 Miss. 380. 

4 C J. p 614 note 74. 

Public question held not Involved 
Fla.—Orr v. Gardner, 1 So.2d 466, 146 
Flo. 601. 

Statute limited to particular types 
of cases 

Code 1906, S 4907, providing that 
appeals from judgments in quo war¬ 
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ranto to try the right to public office, 
and in mandamus in cases where the 
public interest Is concerned, may be 
advanced for hearing, does not en¬ 
title all cases where the public in¬ 
terest is concerned to preference, 
since such construction of the stat¬ 
ute would render meaningless the 
enumeration of the particular ac¬ 
tions. 

Miss —Williams v. Board of Sup’rs 
of Rankin County, 67 So. 186, 108 
Miss 746—Magee v. Lincoln Coun¬ 
ty, 67 So 145, 108 Miss. 614. 

98. Ark—Brodle v Fitzgerald, 18 
SW 632. 55 Ark. 460 

4 C J. p 614 note 78. 

98.5 Ala.—Dixie Coaches v. Rams- 
den. 190 So. 92, 238 Ala. 285. 

98.10 Hospital 

Ark.—Kailey v. City of Magnolia, 126 
SW2d 273, 197 Ark 1047. 

99. Colo—Harvey v. City and Coun¬ 
ty of Denver, 18 P.2d 321, 92 Colo. 
114. 

4 C.J. p 614 note 76. 

Validity of city’s contract for pur¬ 
chase of furniture does not involve 
the question of publici Juris so as to 
entitle the cause to advancement for 
disposition. 

Colo—Harvey v. City and County of 
Denver, supra. 

1. US —H untington v. Texas, 
Tenn , 131 U.S. appendix ox. 20 L. 
Ed. 660. 

4 C.J p 614 note 76. 

8. Fla.—Spratt v. Jacksonville, 10 
So. 734, 29 Fla. 171. 

4 C.J. p 614 note 77. 

3. Md.—Covington v. Buffett, 45 A. 
204, 90 Md. 569, 47 L.R.A 622. 
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it has been held that a statute providing for advance¬ 
ment of “emergency causes" does not apply to a 
public office contest since the public is not concerned 
as to which of the two contestants administers the 
office.^ 

c. Proceedings for Advancement 

The usual method of obtaining an advancement It by 
motion or application, timely made; tufflcient notice 
thereof to the adverse party It a Jurltdictional require¬ 
ment. 

The usual methed of procuring the advancement 
of cases on the docket or calendar is by motion or 
application.^ Although such a motion cannot be con¬ 
sidered in the absence of a printed record,® it should 
show the grounds on which it is based, without 
reference to the record,*^ and the facts on which the 
application is based must be fully stated and verified 
by affidavit, showing on the face thereof good cause 
for advancing the hearing.® 

Who may make. It has been held that a motion 
to advance the hearing of an appeal, made by one 
not a party to the proceeding, will be stricken from 
the record, at least where it serves no purpose.®*® 

Time of application or motion. It has been vari¬ 
ously held that an application will not be enter¬ 
tained until the abstract and all the briefs have been 
filed and the case in ready for submission,® until 
the time allowed for filing closing briefs has ex¬ 


pired,®** or until the record is made up and filed in 
the appellate court.^® Where appellant has not filed 
a bond, and the time for perfecting an appeal has 
not expired, a motion to advance the cause is pre- 
mature.i®*® A statute providing that, if appellant 
does not promptly take advantage of a preference, 
the appeal will be dismissed, places on appellant the 
burden of promptly invoking the preference,^®*^® 
but docs not exclude negotiations conducted in good 
faith for a settlement, or require a peremptory and 
arbitrary dismissal, regardless of circumstances.!®-^® 

Notice of application. It has been held that, in 
the case of a motion to advance, unlike that of an 
application for an oral argument, written notice 
must be given to the adverse party or to his at¬ 
torney.!! 

Order. If it is expressly so provided, where the 
right to a preference depends on facts which do not 
appear in the pleadings or other papers on which 
the cause is to be tried or heard, the party desiring 
a preference must procure an order therefor from 
the court or a judge thereof, on notice to the op¬ 
posite party;!® and a copy of the order should be 
served with or before the notice of trial or argu¬ 
ment.!® 

§ 1398. Striking from Calendar 

A cate may be stricken or erased from the docket or 
calendar of an appellate court, for proper and sufficient 
cause, on motion or application therefor. 


Miss.—Lambert v. Brister, 75 So.2d 
66. 222 Miss. 681. 

4 C.J. p 614 note 79. 

4 . Tenn—State ex rel. v. Meux, 61 

S.W.2d 974, 166 Tenn. 286. 

^ Tex.—Galveston, H. & S. A. Ry. 
Co. V. Dickens, 182 S.W. 288. 107 
Tex. 670. 

4 C.J. P 616 note 80. 

notion to modify 

Although appeal from action of 
trial court in declining to pass on 
motion to modify decree while cause 
was pending on appeal in supreme 
court was not from an appealable or¬ 
der, appeal was allowed in view of 
extraordinary circumstances and mo¬ 
tion treated as a motion to advance 
and for an immediate mandate. 

Ark.—Darnell v. Smith, 202 S.W.2d 
362, 211 Ark. 738. 

Whether transcript must he filed not 
considered 

On appellee’s motion to advance 
cause and appellant’s motion to 
strike transcript and statement of 
^ facta, filed by appellee within time 
allowed appellant by statute to file 
them, court of civil appeals will not 
consider question whether transcript 
of record must be filed under gen¬ 
eral statute. 


Tex.—Davis v. City of San Antonio, 
Clv.App., 132 S.W.2d 142. 

6. U.S.—Crane Iron Co. v. Hoag- 
land, N.J., 108 U.S. 6, 1 S Ct. 17, 
27 LBd. 630. 

7. US —Call V. Palmer, Iowa, 106 
U.S. 39. 1 set. 2, 27 L.Ed. 61. 

4 C.J. p 616 note 81. 

8. Ind—Stout V. Harlem, 48 N.E. 
236. 50 N.E. 492, 20 Ind.App. 200. 

4 C.J. p 616 note 82. 

8^ Or.—In re Armstrong’s Estate, 
82 P.2d 880, 169 Or. 698. 

9. Cal.—Olender v. Burnside, 92 P. 
2d 499, 33 C.A.2d 609—McNew v. 
Mulcahy, 75 P.2d 516, 24 C.A.2d 
476. 

Colo.—^Dickinson v. Freed, 52 P. 209, 
24 Colo. 483. 

Ind.—Tucker v. State, 83 N.B.2d 582, 
218 Ind 614. 

4 C.J. p 616 note 84. 

9.6 Cal.—Frankish v. Federal 
Mortg. Co., 82 P.2d 962, 28 C.A.2d 
499. 

10- Wash.—^Kennedy Drug Co. v. F. 
W. Keyes Drug Co.. 109 P. 66, 68 
Wash. 499. 

10.5 Miss.—Gaudet v. Mayor and 
Bd. of Aldermen of City of Natch¬ 
ez, 48 So.2d 900—Gaudet v. Mayor 
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and Bd. of Aldermen of City of 
Natchez, 42 So 2d 808. 

10.10 Colo.—In re McClelland’s Es¬ 
tate, 121 P.2d 893, 109 Colo. 66. 
10.15 Colo.—In re McClelland’s Es¬ 
tate, supra. 

ZUaoss of witness 
Appellant’s failure, for period of 
about ninety days, to bring probate 
proceeding on for trial in district 
court after appeal from county court, 
did not authorize dismissal of appeal 
under statute on ground that pro¬ 
ceeding was not “promptly” brought 
on for trial as required by statute, 
where witness whose testimony was 
alleged to have been imperatively 
needed by appellant was ill for two 
or three weeks before proceeding was 
dismissed. 

Colo.—In re McClelland’s Estate, 
supra. 

11. W.Va.—^Amherst Coal Co. v. 
Prockter Coal Co., 92 S.E. 268, 80 
W.Va, 171. 

4 C.J. p 616 note 86. 

18. N.T.—Bartlett v. Musllner, 92 N. 
Y. 646. 

4 C.J. p 615 note 87. 

13. N.T.—Bartlett v. Musllner, su¬ 
pra. 
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On proper and timely motion or application a 
case may, for proper and sufficient cause, be stricken 
from the calendar of the appellate court,^^ although 
such remedy is not necessarily exclusive.^^ 

Generally an application to strike from the docket 
or calendar should be granted where the cause is 
placed on the wrong calendar,^® or the clerk places 
the cause on the calendar without authority.^*^ The 
application should be granted where there has been 
a failure with respect to some step required to be 
taken in order to perfect the appellate proceeding,^® 
such as failure to make a proper application for a 
writ of error,!®-® failure to make a proper state¬ 
ment of appeal,!®-!® failure to file a proper notice 
of appeal,!®-!® or failure to file an appendix.!®--® 
Also, such an application should be granted where 


the case has been prematurely placed on the calen¬ 
dar,!® the cause is prematurely noticed for argu¬ 
ment,®® or where the notice of argument is in¬ 
sufficient.®! Further, the motion or application 
should be granted where the writ of error has not 
been properly served,®® the appeal was filed after 
the expiration of the statutory period,®®-® or where 
there is no judgment from which an appeal can be 
taken.®®-!® 

A case will not be stricken for the nonperform¬ 
ance of duties which rest, not on appellant, but 
solely on the court itself.®® 

In Connecticut, Generally, a motion to erase an 
appeal from the docket is proper where there is 
an attempt to take an appeal when it appears on 
the face of the record that no appeal lies,®®*® as 


14. Ill.—Veach v. Hendricks, 278 Ill. 
App. 876. 

Tex.—^Earnest v. Couch, Civ.App., 71 
SW.2d 647. 

4 C.J. p 615 note 92. 

Appeal oa questloas of law and fact 

Where party purported to appeal 
on questions of law and fact in ac¬ 
tion for personal injuries, motion to 
strike was not proper remedy. 
Ohio.—^Vukovlc V. Walnut Grove 
Country Club, App., 124 N.B.2d 468. 

Delay In making' motion 

(1) Although motion of defendant 
in error to strike cause from the 
docket because of defective bond was 
not filed and entered on the motion 
docket within thirty days after the 
filing of the transcript in this court, 
as required by Ct.Civ.App.Rules, 
rules 8, 9 (142 S.W. xi). the matters 
urged, being Jurisdictional, cannot be 
waived, and the motion may be sus¬ 
tained, but without prejudice to the 
right of plaintiffs to amend their 
writ of error by filing a new writ, 
conditioned on a bond in a sum fixed 
and to perfect service in accordance 
with law. 

Tex—Queen City Motor Co. v. Texas 
Auto Supply Co., Civ.App., 241 S.W. 
212 . 

(2) However, an appellant’s fail¬ 
ure to file statement of appeal, as re¬ 
quired by Civ.Code Prac. 8S 739, 740, 
is not available to appellees who 
failed to move to strike the case 
from the docket before submission. 
Ky.—Stratton v. Syck, 206 S.W. 160, 

182 Ky. 78. 

(8) Motion to set aside order of 
submission was denied where not 
made for more than six months aft¬ 
er appellant’s original brief was filed. 
Ky.—Martin v. Combs, 146 S.W.2d 
108, 284 Ky. 530. 

Id. K.Y.—Oeters v. Oroupe, 16 Abb. 
Pr. 263. 

4 C.J. p 615 note 92 [a]. « 


16. Cal.—Davey v. Mulroy, 93 P. 
297, 7 C.A. 1. 

4 C.J. p 615 note 98. 

17. Cal —Garcia v. Brown, 79 P. 
690, 146 C. 68. 

18. Ill.—Veach v. Hendricks, 278 in. 
App 376. 

1&5 Question of proper application 

Question of whether or not there 
was a proper application for the writ 
may be raised on motion to quash. 
Mo—Rlss & Co. V. Wallace, 171 S.W. 
2d 641, 350 Mo. 1208, 151 A.L.R. 
512. 

laiO Ky.—Arnett v. Deem, 206 S.W. 
914, 181 Ky. 762—Paxton v. Colum¬ 
bia Trust Co., 205 S.W. 669, 181 Ky. 
615. 

18.15 111.—Chicago Housing Author¬ 
ity V. Frank. 82 N.E.2d 206, 886 Ill. 
App. 456—Hunter v. Hill, 2 N.B.2d 
388, 284 I11.APP. 656. 

18.20 N.J.—State v. Marchlone, 75 
A.2d 720, 6 N.J. 340. 

19. N.M.—Cunningham T, Conklin, 
34 P. 43, 7 N.M. 127. 

8a Minn.—Reynolds v. Steamboat 
Favorite, 9 Minn. 148. 

Wis—Eaton v. Tallmadge, 28 Wis. 
442. 

21. Minn —Greve v. St. Paul, etc., R. 
Co., 26 Minn. 827. 

XTotioe by mail suiBoient to prevent 
striking 

Appeal should not be stricken off, 
where notice of term and number 
was given to the adverse party's at¬ 
torney by ordinary mall within sev¬ 
enty-two hours, instead of being 
served In the manner provided by 
law for the service of a summons, 
or by registered mail. 

Pa.—Schenck v. Goodman, 98 Pa. 
Super. 384. 

28. Tex.—^Ayers v. Alamo Lumber 
Co., Civ.App., 122 S.W.2d 208— 
Earnest v. Couch, Civ.App., 71 S. 
W.2d 647—Welsenberger v. Wels- 
snberger, Clv.App., 299 S.W. 916—, 
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Queen City Motor Co. v. Texas 
Auto Supply Co., Civ.App., 229 B. 
W. 691. 

Bffsot of striking 

The striking of a cause from the 
docket for want of proper service 
does not cut off plaintiff in error 
from his remedy of writ of error, 
but leaves him free to pursue it 
properly. 

Tex—Lott V. Scott, Civ.App., 184 S. 
W.2d 796—Earnest v. Couch, Civ. 
App., 71 8.W.2d 647. 

22.5 Pa.—^Wendland v. Altoona & L. 
V. Elec. Ry. Co., 61 A.2d 776, 163 
Pa.Super. 457, 

22.10 Mo.—^Nelson v. Massman 
Const. Co., App., 120 S.W.2d 77, 
certiorari quashed State ex rel. 
Massman Const. Co. v. Shain, 180 
S.W.2d 491, 344 Mo. 1003. 

83. Minn—In re Speiss’ Estate, 212 
N.W. 167, 170 Minn. 221. 

23.5 Conn.—Milford Trust Co. v. 
Greenberg, 77 A.2d 80, 137 Conn. 
277—Long v. Zoning Commission 
of City of Norwalk, 60 A.2d 172, 
183 Conn. 247—Klein v. Capitol 
Nat. Bank & Trust Co., 2 A.2d 489, 
124 Conn. 685. 

Issue on face of record 
Issue on motion to erase appeal is 
on the face of the “record,” which in 
such respect Includes all the papers 
filed in court including those filed 
in connection with appellate proceed¬ 
ings. 

Conn.—Application of Dodd, 42 A.2d 
36, 181 Conn. 702. 

Ck>sts not determined on motion to 

erase 

Whether defendant should be paid 
costs and expenses incurred by him 
in taking appeals from summary 
judgments for plaintiff before open¬ 
ing thereof on plaintiff’s motion 
should be determined by common 
pleas court, not by supreme court of 
errors on plaintiff’s motion to erase 
appeala 
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where the appellate court lacks jurisdiction ,2810 
or where there is no formal judgment from which 
an appeal can be taken and such a motion 

has been held the proper method to raise the ques¬ 
tion whether there was a judgment from which an 
appeal might be taken.23.20 However, where an ap¬ 
peal lies, but the claimed defect is a failure to take 
the steps provided in the statutes and rules as 
necessary for its proper presentation to the court, 
a motion to erase the appeal is improper ;23.25 and 
the fact that an appeal was not taken until more 
than a year after judgment was rendered is not 
ground for erasing the appeal.23.30 The fact that 
execution has issued and that the judgment is satis¬ 
fied is not ground for erasing an appeal from the 
satisfied judgment since, if the judgment was er¬ 
roneous, reimbursement may be had. 23 35 

§ 1399. Notice of Hearing and Argument 

Sufficient notice of hearing and argument must be 
given, by the person designated by statute or rule of 
court, when, and only when, there is an express require¬ 
ment therefor. 

An appellate proceeding must be noticed for hear¬ 
ing or argument in the appellate court if there is an 


express requirement of court rule or statute to 
that effect ;24 but not otherwise.25 A failure to 
comply with the requirements of a statute or rule 
as to notice of assignment for trial cannot be ex¬ 
cused on the ground that such a failure constitutes 
the nonobservance of a mere formality, since such 
requirements are jurisdictional in character and 
must be complied with before a case can properly 
be tried on its merits and an assignment of a 
cause ex parte on plaintiff's motion does not bind 
the dcfendants.25.10 Jt has been held that where 
the assignment of a case for trial did not bind de¬ 
fendants because of a failure to comply with a 
statute or rule of court, defendants may move to 
vacate the assignment before the trial day, but are 
under no legal duty to do so ;25 15 such a motion 
made when the case actually is reached for trial 
is sufficicnt.25 20 Where defendants duly except to 
an assignment for trial, the fact that they there¬ 
after agree to proceed to trial without a jury does 
not deprive them of the benefit of the excep- 

tion.25.25 

The notice, when required, may and should be 
given by the person designated by statute or court 


Conn.—Clover Farms v. Kielwaaser, 
59 A.2d 550, 134 Conn. 622. 

23.10 Conn.—Klein v. Capitol Nat. 
Bank & Trust Co., 2 A.2d 489, 124 
Conn. 685. 

33.15 Conn—Klein v. Capitol Nat. 

Bank & Trust Co., supra. 

23.20 Conn—Clover Farms v. Klel- 
wasser, 59 A 2d 550, 134 Conn. 622 
—France v. Munson, 192 A. 706, 123 
Conn. 102. 

Question properly raised by amlons 
ooriae 

Whether decision of superior court, 
affirming Juvenile court's denial of 
petition to revoke order committing 
petitioner's minor children to coun¬ 
ty home and commissioner of wel¬ 
fare, was such a Judgment as could 
be made basis of appeal was issue of 
general public interest, which attor¬ 
ney general, as amicus curiae, prop¬ 
erly brought before supreme court of 
errors by motion to erase appeal 
thereto. 

Conn.—Appeal of Dattllo, 66 A.2d 696, 
135 Conn. 612. 

23.25 Conn.—Klein v. Capitol Nat. 
Bank & Trust Co., 2 A.2d 489, 124 
Conn. 685. 

23.30 Conn —First Nat. Bank In 
Greenwich v. Ferguson, 28 A.2d 87, 
129 Conn. 374. 

28.86 Conn.—Bock v. Meriden Trust 
& Safe Deposit Co., 60 A.2d 918. 
186 Conn. 94. 

26. Mich.—People v, Wayne Clr. 
Judge, 89 Mich. 1. 


Tex.—McHard v. Nona Mills Co., Civ. 

App., 35 S.W.2d 1108. 

4 C.J. p 616 note 98 

Scope and purpose of statute 

(1) Statute requiring notice of 
submission of appeal to be sent coun¬ 
sel by registered mail was directory 
only, where legislature did not ap¬ 
propriate funds to pay the necessary 
postage. 

Tex—^Western Union Telegraph Co 
V. Martin, 102 S.W.2d 316, error 
dismissed. 

(2) "Article 1847 RC.S 1926, re¬ 

quires the clerk of this court to give 
written notice by registered mall of 
the setting of causes in this court. 
. . . Counsel for plaintiffs in er¬ 

ror contend that tho.se articles have 
reference to the briellng of causes in 
the Courts of Civil Appeals and 
clearly imply that the notices pro¬ 
vided for in these articles shall be 
given at such time as will afford 
counsel an opportunity to brief caus¬ 
es. We cannot agree with this con¬ 
tention. To do so would be to treat 
article 2283 as meaningless. That 
article, as we have shown, expressly 
requires counsel for an appellant or 
plaintiff in error to prepare and file 
a brief for his client in the trial 
court at least five days before the 
transcript is removed from that 
court. Therefore, if articles 1847 
and 1848 were intended to give coun¬ 
sel for appellants or plaintiffs in er¬ 
ror notice of the setting of causes In 
the appellate court in sufficient time 
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before the actual setting for submis¬ 
sion in which to prepare and file 
briefs, then articles 1847 and 1848 
would practically nullify article 2283, 
which, as we have stated, is the only 
statute relating to the briefing of 
causes in the Courts of Civil Ap¬ 
peals. In this connection we might 
state that we agree with the conten¬ 
tion of counsel for defendant in er¬ 
ror, which is that the purpose and 
intent of articles 1847 and 1848 was 
to notify counsel of the setting of 
causes in this court so that they may 
bo present and make an oral argu¬ 
ment, or, if they did not desire to do 
that, then to file a written argu¬ 
ment in connection with their briefs 
in the cause." 

Tex.—McHard v. Nona Mills Co , Civ. 

App, 36 SW.2d 1108, 1109, 1110. 

25. Mo.—Downing v. Lashot, 206 S. 

W. 681, 201 Mo App. 75. 

4 C.J. p 616 note 99 

25.6 R.I.—^Unlon Trust Co. v. Na¬ 
tional Coal Co., 14 A.2d 606, 66 R.l. 

266. 


25.10 R.I.—Union Trust Co. v. Na¬ 
tional Coal Co., supra. 

25.15 R.I.—Union Trust Co. v. Na¬ 
tional Coal Co., supra. 

25.20 R.I.—Union Trust Co. v. Na¬ 
tional Coal Co., supra. 

26.25 R.I.—^Unlon Trust Co. v. Na¬ 
tional Coal Co., supra. 
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rule, whether it be appellee, appellant, or clerk of 
the appellate court.2® 

There should usually be compliance with the re¬ 
quirements of the statutes or court rules as to the 
form and contents of the notice,27 the time within 
which the cause may or must be set down for hear¬ 
ing or noticed for argument,28 and the length of the 
notice.28 However, formal defects with respect to 
the notice or service thereof will not necessarily 
deprive the appellate court of jurisdiction or cause 
its decision to be set aside,80 and the party entitled to 
such notice may waive requirements as to time by 
admitting due service of the notice.8l It has been 
held that in the interest of an early and ultimate 
determination of an important constitutional ques- 
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tion, provisions as to notice of argument may be 
waived. 8^® 

Failure to notice an appeal for argument or to 
place it on the calendar has been held not a ground 
for dismissal ;82 but there are other cases holding 
that an appeal will be dismissed if an appeal is im¬ 
properly or insufficiently noticed for argument.88 

Service. Notice of trial of the appeal may b# 
served on the opposite party's attorney of recori 
in the court below, especially if he has taken ai^y 
step in perfecting the appeal.*^ However, on the 
death of appellee, notice of argument cannot be 
served on his attorney, where he has received no 
authority to represent the estate.86 


XV. HEARING AND REHEARING 


A. HEARING 


§ 1400. Conduct 

The appellate court has Inherent power to require an 
orderly and proper presentation of the case, and the 
hearing in such court must ordinarily be conducted in 
accordance with the provisions of the applicable statutes 
or rules of court. 


Ordinarily, the conduct of the hearing in f .e ap¬ 
pellate court must be in accordance with the applica¬ 
ble statutes or rules of court,®® although th '3 court 
has inherent or implied power to require a proper 


R6. Tex —McHard v. Nona Mills Co., 
CivApp, 36 SVV'.2d 1108. 

4 C J. p 616 note 1. 

27. N.Y.—Taylor v. Wingr, 83 N.Y. 
627, 1 N.Y.Civ.Proc. 43. 

4 C.J. p 616 note 4. 

28. Mich—Byrne v. Gypsum Plas¬ 
ter, etc, Co., 104 N.W. 410, 141 
Mich 62. 

4 C J. p 616 notes 2, 6. 

29. Minn —Grevo v. St. Paul, etc., 
R. Co., 25 Minn. 327. 

4 C.J. p 616 notes 3, 6. 

30. Tex —McHard v. Nona Mills Co., 
CivApp, 36 SW.2d 1108. 

4 C J p 617 note 6. 

JPailure to rofiTlster 

A failure to comply with a stat¬ 
ute requiring the clerk to give notice 
of the setting of causes for hearing 
by registered mall, in that the no¬ 
tices are not registered, is a mere 
irregularity and does not deprive the 
court of jurisdiction to submit the 
cause. 

Tex.—^McHard v. Nona Mills Co., su¬ 
pra. 

Want of formal notioe whers actual 
notice given 

It has been held that the decision 
of an appellate court will not be set 
aside for want of a formal statu¬ 
tory notice of argument If the ad¬ 
verse party had actual notice. 

Cal.—Lightstone v. Laurencel, 2 C. 
106. 

31. N.Y.-—White V. Bolce, 1 N.Y.St. 
670. 

4 C.J. p 617 note 7. 


31.5 N Y —Li’Hommedicu v. Board 
of liegcnls of University of State 
of N. Y., 94 N y.S 2d 268, 276 App. 
Dlv. 287. 

32. N Y.—Nichols V. MacLean, 98 N. 
Y. 468. 

33. Mich.—English v. Maxwell, 26 
Mich 462. 

4 C.J. p 672 notes 14, 15. 

34. Mich.—Hoskopp v. Canfield, 66 
N.W. 940, 97 Mich. 628. 

4 C J. p 617 note 8. 

36. NY.—Warren v. Eddy, 32 Barb. 
664, 13 Abb.Pr. 28. 

36. Ga—Calhoun Oil & Fertilizer 
Co. V. Western & A. R. R., 133 S.E. 
348, 36 Ga.App 436. 

Ill.—Lanquist v. Grossman, 282 Ill. 
App. 181. 

4 C.J. p 617 note 11. 

Bearing and disposition of cross hill 

(1) Under statute relating to ap¬ 
pellate procedure, it is the appellate 
court’s duty to hear argument on 
cross bill of exceptions and to de¬ 
cide questions therein, if reversal of 
Judgment is ordered. 

Ga.—Calhoun Oil & Fertilizer Co. v. 
Western & A. R. R., 133 S.E. 348, 
36 Ga.App. 436. 

(2) Where the first count of the 
petition of plaintiff was erroneously 
dismissed on demurrer and the case 
tried on the second count, resulting 
in judgment for defendant, which 
was set aside and new trial granted, 
and defendant brought a bill of ex¬ 
ceptions and plaintiff a cross bill, the 
latter will be disposed of first and, 
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judgment complained of b4iing re¬ 
versed, the main bill will bo dis¬ 
missed. 

Ga.—Central of Georgia Ry. Co. v. 
Brldwell, 128 S E. 238, 34 Ga.App. 
77. 

(3) Where it is manifest that a 
verdict and judgment for plaintiff in 
error should not be sustained if the 
cross assignment of error is upheld, 
it is incumbent on the superior court 
of appeals first to dispose of the 
cross assignment of error. 

Va.—Shearin v. Virginia Electric & 
Power Co., 29 S.E.2d 841, 182 Va. 
673. 

Probate appeal 

Statute relating to probate ap¬ 
peals does not require a hearing on 
the probate appeal when the parties 
do not wish such a hearing at the 
time the judgment appealed from is 
reversed or affirmed in whole or in 
part. 

Me.-~Petition of Kimball, 49 A.2d 70, 
142 Me. 182. 

Befereaoe 

If a dispute arises between trial 
court and counsel as to what actual¬ 
ly occurred during trial, matter may, 
by supreme court, be referred to 
some other judge for purpose of 
hearing evidence and determining 
facts in connection with matter In 
dispute. 

Wash.—State ex rel. Slmcoe Sheep 
Co. V. Superior Court, Yakima 
County, 98 P.2d 977, 2 Wash.2d 

694. 
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and orderly presentation of a case***^ Although, as 
noted supra § 1321, errors which have not been re¬ 
stated or insisted on in the brief will not be consid¬ 
ered, the order of presenting errors is sometimes 
that which has been adopted in the assignment of er¬ 
rors,*® and, where error has been assigned in each 
of two trials, the court may properly first dispose 
of the assignments directed to the rulings at the 
first trial.** On complaint made of rulings on two 
motions governed by the same rules, the rulings may 
be considered together by the reviewing court;*** 
and where two issues arise on an appeal from a 
denial of an application to open or vacate a judg¬ 
ment, the court will first determine the existence and 
sufficiency of the alleged grounds for opening or 
vacating the judgment to determine whether the 
judge abused his discretion in refusing to do so, 
before deciding the existence of a meritorious de¬ 
fense, since an adverse decision on the first issue 
would make the second issue immaterial.***^* 

A proper party to an appellate proceeding is en¬ 
titled to be heard regardless of whether that will, 
for the time being, recognize him as having a status 
in the appellate court which is one of the very mat¬ 
ters to be decided in the proceeding,^* 


In conducting a hearing the function of the ap¬ 
pellate court is not to sit as an umpire between coun¬ 
sel, but to see that justice is ultimately done to the 
litigants and that the administration of the law it¬ 
self may be reasonable and without just subject for 
criticism.^l 

The appellate court may examine exhibits which 
have been introduced in the trial court,4* but it is 
not required to do so where the matter sought to be 
established by the exhibit is sufficiently shown by the 
other evidence before it,^* and it may refuse to en¬ 
tertain a motion by one party for the examination 
of the person of the other party on argument of 
the appeal.^* * 

§ 1401. - Arguments of Counsel 

a. In general 

b. Oral arguments 

c. Right to open and to close 

d. Reargument 

c. Submission without argument 

a. In deneral 

The prevailing statutes or rules of practice usually 
determine the right of counsel to make arguments In the 
appellate court, and the scope, propriety, and necessity 
thereof. 


87. Tex.—^Douglas Oil Co. v. State, 
(California Case), Clv.App., 70 S. 
W.2d 462. 

Onstody and support oase 
Even though neither of the par¬ 
ties appeared for oral argument 
when cause was submitted in court 
of civil appeals, and defendant had 
failed to file a brief therein, because 
it was a custody and support case, 
court of civil appeals examined the 
record. Including reading the state¬ 
ment of facts, notwithstanding pro¬ 
visions of rule of civil procedure. 
Tex.—Lane v. Mangum, Clv.App., 208 
S.W.2d 946. 

38. Ala.—Birmingham News Co. v. 
Payne, 162 So. 116, 280 Ala. 624. 

39. Tenn.—^Loew’s Nashville & 

Knoxville Corporation v. Durrett, 
79 S.W.2d 698, 18 Tenn.App, 489. 

Aefnsal to withdraw issass from 
Jury 

Where complainant’s motion to 
withdraw issues of fact from Jury 
and to decree In his favor is denied, 
a mistrial is declared on Jury’s fail¬ 
ure to reach a verdict, a wayside bill 
of exceptions is preserved and ease 
retried, on appeal, court of appeals 
must first review action of oourt in 
refusing to withdraw issues from 
Jury and to decree in complainant's 
favor. 

Tenn.—Oamblll v. Hogan, 207 S.W.2d 
856, 80 Tenn.App. 466. 


I 39.6 Ill.—Perlolet v. City Nat Bank 
& Trust Co. of Chicago, 63 N.E.2d 
I 22. 321 I11.APP. 303. 

39.10 S.C.—Pruitte v. Burns, 47 S. 
E.2d 786. 212 S.C. 325. 

40. Wis.—State v. Huegin, 86 N.W. 
1046, 110 Wls. 189, 62 L R.A. 700. 

41. N.D.—Burger v. Sinclair, 140 N. 
W. 231, 24 N.D. 315, followed in 
Hawkins v. Sinclair, 140 N.W. 239, 
24 N.D. 325 and Seckerson v. Sin¬ 
clair, 140 N.W. 234. 

48. Ohio—Duncan v. Klger, 6 Ohio 
App. 67, 

Bxhlbltioa of moving pictures 

(1) Rules of appellate procedure 
do not require supreme court to view 
motion pictures exhibited to Jury In 
trial of case. 

Okl.—Sun Oil Co. V, Hoke, 169 P.2d 
763, 197 Okl. 261. 

(2) It has been held, however, that 
the appellate court may order a re¬ 
production of a moving picture used 
on the trial as it is no more than a 
method of unfolding an exhibit so as 
to make it visible to the court and 
place the reviewing court In posses¬ 
sion of all the evidence which was 
used in the trial court. 

Ohio.—^Duncan v. Kiger, 6 'Ohio App. 
67. 

43. Ala.—Carraway v, Graham, 118 
So. 807, 218 Ala. 468. 

43.6 N.Y.—Riley v. Central N, Y. 
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Prelghtways, 6 N.T.S 24 781, 266 

App.Dlv, 727. 

“On the trial in the court below 
the person of plaintiff, appellee, was 
exhibited to the Jury, and on the 
submission of the cause for review 
in this court, the offer to exhibit the 
plaintiff's person and the several 
scars left by his treatment was re¬ 
newed; but the court declined to 
make the proposed inspection; and 
now appellee contends that the rul¬ 
ing on the motion for a new trial 
should not be considered on appeal, 
for the reason that the court has not 
before it the whole case as it ap¬ 
peared in the trial court The con¬ 
tention cannot be allowed. The court 
has before it all the evidence, in the 
course of which plaintiff’s wounds 
were time and again carefully de¬ 
scribed, and it may be assumed that 
they left commensurate scars. 

It is conceivable, of course, that in 
some such case there may be scars 
of such location or extent as to dis¬ 
close to the lay observer even the 
fact of malpractice; but we are en¬ 
tirely clear to the conclusion that 
this cause does not furnish an exam¬ 
ple of that sort of wrong, and that 
the proposed exhibition 
would have contributed nothing to 
an understanding of the question In¬ 
volved by this assignment of error.’’ 
Ala.—Carraway v. Graham, 118 So. 

807, 809, 218 Ala. 468. 
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As a rule, the prevailing statutes or rules of prac¬ 
tice determine the right of counsel to make argu¬ 
ments in the appellate court, and the scope, pro¬ 
priety, and necessity thereof.*^ It is ordinarily 
both desirable and proper for counsel to argue to¬ 
gether exceptions which depend on the same basic 
point of law, as this tends to simplify the considera¬ 
tion of the case.^^ Improper argument of counsel 
will not be permitted in the appellate court any more 
than in the court below, and will be disregarded or 
stricken,^® unless it is clear that ultimate justice 
will thereby be defeated.^"^ However, arguments 
made in an appellate court by a party in person 
rather than through counsel will not be disregarded 
for technical reasons or deficiencies.'^® Arguments 
m the alternative on a given state of facts arc per- 
missible.^®-^ 

An appellant should present the points relied on 
in the opening argument so that appellee may have 
an opportunity to answer them,^® and the arguments 
on assignments of error should be made so specific 
that the court may determine precisely what is com¬ 
plained of.®® Assignments of error to the court's 
ruling, which are not argued, will often not be con¬ 
sidered,®^ but are deemed waived and, where 
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there has been no argument for appellee, the court 
will stop in its consideration of the case on dis¬ 
covering error demanding reversal.®® The fact, 
however, that counsel have abandoned a point in 
argument does not prevent the appellate court from 
considering it in reaching the ultimate conclusion 
which counsel continued to contend for.®^ 

A reply argument must be on the same theory as 
the opening argument,®® and points urged for the 
first time in the reply argument will not be con¬ 
sidered.®® Also, it is not considered regular to read 
authorities in the closing argument, unless it be to 
explain those read on the opposite side.®"^ 

b. Oral Arguments 

Oral argument before the appellate court may be 
permitted, In accordance with the provisions of applica¬ 
ble statutes or rules of court, In order to aid the court in 
understanding points raised and discussed in the briefs 
filed by the parties. 

Oral arguments before the appellate court are in¬ 
tended to aid the court in understanding the points 
raised and discussed in the briefs filed by thj par¬ 
ties.®*^ 50 Generally the right to make an oral argu¬ 
ment in an appellate court exists only in accord¬ 
ance with the provisions of the applicable statutes or 
rules of court,®® and the parties on oral argument 


44. Pa.—In re Penelli’s Estate, 186 
A. 768. 323 Pa. 49. 

Tenn.—West Const. Co. v. White, 172 
S.W. 301, 130 Tenn. 520. 

4 C.J. p 617 note 13. 

Blglift to argrns after retransfer to 
intermediate court 
After oral argument, and transfer 
to the supreme court and a retrans¬ 
fer for hearing In the court of ap¬ 
peals. the parties had a right to ar¬ 
gue the case if they wished to do so. 
Mo—State ex rel. King v. Board of 
Trustees of Fireman’s Pension 
Fund of Kansas City, 188 S.W. 239, 
192 Mo.App. 683. 

Default 

Where appellees were in default 
by failing to file brief within re¬ 
quired time and by having failed to 
pay costs of former appeal as order¬ 
ed, and appellants objected to appel¬ 
lees’ counsel being heard in argu¬ 
ment, court of appeals would decline 
to hear argument of appellees’ coun¬ 
sel. 

Md.—Condry v. Laurie, 46 A. 2d 196, 
186 Md. 194. 

45. 8.C.—Cave v. Cave, 86 S.E. 244, 
101 S.C. 40. 

46. Iowa.—Hamilton v. McNeill, 129 
N.W. 480. 160 Iowa 470, Ann.Cas. 
1912D 604. 

Neb.—^United Community Services v. 
Omaha Nat. Bank, 77 N.W.2d 676, 
162 Neb. 786. 

6 C.J.S.—84 


Pa—Hess v. Stiner, 19 A.2d 660, 144 
Pa Super. 249 
4 C .7 p 617 note 15. 
improper use of evidence 

It is improper to attempt to use 
evidence made a part of the record 
for the limited purpose of correction 
of findings for the purpose of argu¬ 
ment. 

Conn.—R and W Hat Shop v. Sculley, 
118 A. 56, 98 Conn. 1, 29 ALR 
651. 

Offers of settlement 

It is equally as Improper for coun¬ 
sel to try to sway reviewing court 
with statements as to offers of set¬ 
tlement made in course of litigation 
as it Is to endeavor to Impart such 
information to Jury. 

Pa.—Takac v. Bamford, 88 A.2d 86, 
370 Pa. 389. 

Beading of law book 

It is improper for an attorney to 
read to reviewing court from a law 
book. 

S.C—Haynes v. Graham, 6 S.E 2d 
903, 192 S.C. 382. 

47. Iowa.—Knight v. Hawkeye 
Loan, etc., Co., 94 N.W. 273. 121 
Iowa 74. 

48. Pa.—Brandt v. Schmidtner's Es¬ 
tate. 172 A. 682. 316 Pa. 866. 

48.5 Miss—Mississippi Power & 
Light Co. v. Pitts, 179 So. 368, 181 
Miss. 844. 


49. Ill —Purington v. Akhurst, 74 
Ill. 490. 

50. Ill.—Mt. Carmel v. Havill, 128 
IllApp. 331 

61. Idaho—Rosa v. Devingenzo, 24 
P 2d 1051, 63 Idaho 213. 

4 C J. p 617 note 19. 

62. Ill.—Strafford v. Republic Iron, 
etc., Co., 142 Ill.App. 461, affirmed 
87 N.E. 368, 238 Ill. 371. 128 Am.S. 
R. 129, 20 L.R.A.,N.S., 876. 

53. Iowa—^McKern v. Albla, 29 N. 
W. 421, 69 Iowa 447. 

54. N.T.—^Morris Plan Co. of New 
York v. Globe Indemnity Co., 171 
NE. 766, 263 N.Y. 496, reargument 
denied 173 N.E. 861, 254 N.Y. 649. 

55. Iowa.—Dashner v. Dashner, 120 
N.W. 976, 142 Iowa 348. 

58. Iowa.—Schmitt v. Postal Tel.- 
Cable Co.. 146 N.W. 467, 164 Iowa 
654. 

4 C.J. p 617 note 23. 

67. Vt.—Cutler v. Thomas, 24 Vt. 
647. 

4 C.J. p 617 note 24. 

57.50 Mo.—Johnson v. Fogertey 
Bldg. Co., App., 194 B.W.2d 924. 

68 . S.C. — First Carolinas Joint Stock 
Land Bank of Columbia v. Stuckey, 
169 S.E. 843, 170 S.C. 86. 

Tenn.—Cunningham v. Upion Chev¬ 
rolet Co.. 148 S.W.2d 688. 177 Tenn. 
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are confined to the issues or matters properly before 
the court.®* ® If the privilege of being heard orally 
before the court, prior to final judgment, is given 
as a matter of right, although it is subject to rea¬ 
sonable regulation by the court, it cannot justly be 
denied to any litigant making reasonable applica¬ 
tion therefor;®* but otherwise it has been held that 
the court in the exercise of its discretion may de¬ 
cline to hear oral argument;®* and the right to oral 
argument may be waived.®^ 

Where there is an express requirement to that 
effect, a proper and timely request for oral argument 
is essential to the existence of the right;®* and it 
has been held that a request for oral argument may 
be denied where the record presents no question for 
determination.®* Oral argument will not be allowed 
by one party on the first call of the docket and by the 
other on the second call.®^ Counsel is at liberty to 


6 C.J.S. 

answer freely questions of law asked by judges in 
oral argument, and is not bound by an answer in¬ 
advertently given.®^*® 

c. Right to Open and to Close 

The appellant generally hat the right to open and 
close argument, unless the appellee has the burden of 
sustaining the Judgment, or both parties appeal and the 
appellee had the burden on the isaue In the court below. 

The appellant ordinarily is given the right to open 
and to close the argument®® unless the burden rests 
on appellee,®® or both parties appeal, in which event 
the party having the affirmative of the issue in the 
court below will be allowed to open and to close 
the argument on appeal.®7 Accordingly, where the 
case is determined in the court below on the plead¬ 
ings, and, when taken up on exceptions, the appellate 
court is required to render such judgment as should 
have been rendered below, it has been regarded as 


214—West Const. Co. v. White, 172 
S.W. 301. 130 Tenn. 620. 

4 C.J. p 617 note 26. 

OoiL8|itutioiLal provlsloa. that the 
concurrence of four Justices present 
at the argument shall be necessary 
to pronounce a Judgment in bank, al¬ 
though guaranteeing the right to 
oral argument in matters on the cal¬ 
endar in open session of the supreme 
court, and the concurrence of four 
members of the court who were pres¬ 
ent at the argument in pronouncing 
judgment, does not entitle parties 
to oral argument in all matters pass¬ 
ed on by the supreme court in bank. 
Cal —Metropolitan Water Dist. of 
Southern California v. Adams, 122 
P.2d 267, 19 C.2d 463. 

▲otloB. triad without Jury 

Statute which forbids appellate 
courts to reverse and dismiss on the 
merits any case tried or triable by 
jury, without giving the parties an 
opportunity for oral argument, does 
not apply to an action tried by the 
judge without a jury by consent. 
Tenn.—West Const. Co. v. White. 172 
S.W. 301, 130 Tenn. 620. 

Ooupliaaoa mandatory 

Compliance with the requirements 
of the new rule for obtaining oral 
argument in the supreme court la 
mandatory. 

Fla.—Hardee v. Bennett, 141 So. 763, 
106 Fla. 282, reheard 143 So. 693, 
106 Fla. 282. 

68.6 Nev.—State ex rel. Dept, of 
Highways v. Pinson, 199 P.2d 631, 
65 Nev. 610. 

Matters not briefed 
Where contention was raised for 
the first time at oral argument and 
subsequent to the filing of all briefs. 
In which it was not referred to at all, 
the district court of appeals could 
not give consideration thereto. 


Cal.—Marr v. Postal TTnlon Life Ins. 
Co., 105 P.2d 649, 40 C.A.2d 673. 

Demurrer 

On appeal from judgment for 
plaintilfs, defendant - appellants’ 
statement, on oral argument in su¬ 
preme court, that they then demurred 
ore tenus to complaint, will not be 
considered, where no writing was 
filed in such court, as required by 
rule thereof, and appellant did not 
specify particulars wherein com¬ 
plaint, in its entirety, was fatally de¬ 
fective under their contention. 

NC.—Hyder v. McBride, 94 S.E 2d 
360, 244 N.C. 485. 

69. Colo.—Do Votie v. McGerr, 23 P. 
980, 14 Colo. 677. 

60. Cal —Golden Gate Lumber Co. 
V. Sahrbacher, 38 P. 636, 106 C. 114. 

61. Colo.—Brown v. Maier, 38 P.2d 

905, 96 Colo. 1—Lengel v. Herron, 
280 P. 878, 86 Colo. 236. 

4 C.J. p 618 note SO. 

Judge sitting by designntioa. 

Where appellant's counsel was ad¬ 
vised by common rumor that one of 
the Judges of the court of appeals 
would not be able to sit in the case 
and that another Judge would sit by 
designation in his stead and no ob¬ 
jection was made that the case had 
not been orally argued to the Judge 
sitting by designation until after the 
decision had been rendered, any ob¬ 
jection with respect thereto was 
waived 

Ohio.—Fifty West Broad Street v. 
Poulson, 68 N.E.2d 483, 76 Ohio 
App. 194. 

68. Colo.—Brown v. Maier, 38 P.2d 

906, 96 Colo. 1. 

Fla.—Smith v. Texas Co., 149 So. 
686, 111 Fla. 762. 

Ind.—Sanders-Egbert Co. v. Getts, 
141 N.E. 9, 80 Ind.App. 828— 
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O’Toole V. State, 131 N.E. 407, 76 
Ind.App. 74. 

Tex—Martin v. Railroad Commis¬ 
sion. 106 S.W.2d 653, 130 Tex 153 
—Electric Express & Baggage Co 

V Ablon. 218 S W. 1030, 110 Tex 
235—Tyler Building & Loan Ass’n 

V Biard A Scales, 171 S.W. 1122, 
106 Tex 564, rehearing denied 171 
S W. 1200, 106 Tex. 554. 

4 C.J. p 618 note 28. 

63. Ind.—Adams v. Shamrock Oil 
Co, 150 NE. 398, 84 Ind App 169. 
followed m City of Kokomo v 
Culp, 169 N.E 925, 90 Ind App. 721. 
and Teeters v Scott, 169 N.E. 927, 
91 Ind.App 705. 

Pailure to perfect appeal 

Where appellant failed to perfect 
his term-time appeal so that there 
was no cause before appellate court 
for its consideration, appellees' re¬ 
quest for oral argument was proper¬ 
ly denied, and the appeal was dis¬ 
missed 

Ind —McCloud V. Truax, 11 N.E 2d 
617, 104 Ind.App. 383. 

64. Ill.—Comstock V. Hitt, 40 Ill 

121 . 

64.5 Tex.—Gulf Production Co. v 
Kishl, Clv.App., 106 S.W.2d 733. er¬ 
ror refused. 

65. Me.—Deerlng v. Adams, 34 Me. 
41. 

4 C.J. p 618 note 31. 

66 . Iowa.—Cakerice v. Reiss, 297 N. 
W. 306, 230 Iowa 169—Utterback 
V. Stewart, 277 N.W. 736, 224 Iowa 
1136—Taylor v. Independent School 
Dist. of Barlham, 164 N.W. 878, 181 
Iowa 544. 

4 C.J. p 618 note 34. 

67. Conn.—Appeal of Bellow, 86 
Conn. 186. 

I 4 C.J. p 618 note 82. 
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proper that the party having the right to open in 
the court below should open in the appellate court,®® 
and on a special case or case reserved, the affirm¬ 
ative is with plaintiff, and he is entitled to go for¬ 
ward in the argument.®® 

Even though appellee is entitled to make the open¬ 
ing argument and waives that right, he is not pre¬ 
cluded from replying to appellant's argument.*^® 

d* Eeargnment 

The appellate court, for good cause, may permit re- 
argument of a particular point or points; and in such 
case only those points for which reargument was per¬ 
mitted can be raised or considered. 

The appellate court may, in a proper case, order 
reargument of the cause submitted for review,*^® ®® 
as where a point in a case is not argued, on the 
assumption that it is not involved in the question 
certified,or because of the suggestion of a justice 
of the appellate court that an argument is unneces¬ 
sary,^® or where the case is not argued before the 
full court and less than a majority of all the judges 
agree to a decision.*^® So, the court may ask or 
permit further argument on important points not 
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previously argued,^* and where a pertinent decision 
was not called to the attention of the court, a re- 
argument may be granted as to the question affected 
by the dccision.'^^-® On the other hand, a motion 
for reargument will be denied where no necessity 
therefor is shown.74.io 

When a case is sent to the docket for reargument 
on a specified question, other questions cannot be 
raised by additional assignments of error.76 

e. Submission without Argument 

A case may be submitted without argument and on 
briefs alone, where authorized by statutes or rules of 
court, in which event it is deemed to be submitted to the 
court as a whole. 

Argument by the parties before the appellate court 
is not always necessary in order to permit such 
court to consider the appeal on the ments,^®-®® and 
by reasons of the provisions of statutes or rules of 
court a cause may sometimes be submitted on briefs 
alone.7® In such a case the cause is submitted to 
the appellate court as such rather than the jus¬ 
tices as individuals j77 and all the justices arc 
deemed to have been present where the cause was 


68. Vt—state Treasurer v. Merrill, 
14 Vt. 557. 

69. N.J.—Den v. Demarest, 21 N.J. 
Law 625. 

4 C.J. p 618 note 34. 

70. Iowa—Taylor v. Independent 
School Dist. of Earlham, 164 N.W 
878. 181 Iowa 544. 

4 C.J. p 618 note 36. 

In mlt for •peolfio performaxioe, 
where complainant waived hi.s right 
to file first argument and defendant 
made the first argument, complainant 
was entitled to reply but defendants 
were not entitled to file a reply to 
the complainant’s reply to defend¬ 
ants’ argument. 

Iowa.—Utterback v Stewart, 277 N. 
W. 735, 224 Iowa 1136 

70.50 La—State v. Aucoin, 16 So.2d 
313, 204 La. 301 

Reargument or rehearing after ren¬ 
dition of decision see infra S§ 
1408-1452. 

Dlsagreemeiit 

Court being in disagreement as to 
the disposition of a case on rehear¬ 
ing, a reargument was ordered. 

Fla —Langford v. King Lumber & 
Manufacturing Co., 172 So. 686, 127 
Fla. 111. 

Btatate regnlrlag reargumaat held 
laapplloabls 

La.—State v. Aucoin, 16 So.2d 313, 
204 La. 801. 

71. N.T.—Baxter v. McDonnell, 48 
N.B. 816, 154 N.Y. 432. 

4 C.J. p 618 note 37. 


72. N.T.—Equitable Trust Co. v. 
Madsen, 132 N.Y.S 316. 

73. Mo—Denny v. Guyton, 57 S.W. 
2d 415, 331 Mo. 1115, certiorari de¬ 
nied Guyton v Denney, 63 S.Ct. 
657, 289 IT S. 738, 77 L.Ed. 1486. 

4 C.J p 618 note 39. 

74. Pa —City of McKeesport v 
Sharp, 31 A.2d 914, 161 Pa Super. 
49—Pearl Assur. Co. v. National 
Ins Agency, 28 A.2d 334, 160 Pa. 
Super. 2C6, reheard 30 A.2d 333, 151 
I’tt.Super. 146. 

Tex —Raymond v. Yarrington, 72 S 
W. 580, 73 S.W. 800, 96 Tex. 443, 97 
Am S R. 914, 62 L.R.A. 962. 

4 CJ. p 618 note 40—26 C.J. p 672 
note 51. 

Beargrument to Justify decision on 
point not raised 

Provision of statute for the su¬ 
preme court not deciding the case on 
a point not raised in the opening or 
answering briefs, without first giving 
the parties opportunity to be heard 
on the point, is complied with by 
submitting the question for reargu¬ 
ment. 

Nev.—Stock Growers’ & Ranchers’ 
Bank of Reno v. Millsich, 233 P. 41, 
48 Nev. 373. 

74.5 N.Y.—Baumann v. Citizens 
Trust Co. of Binghamton, 290 N.Y. 
S. 266, 248 App.Dlv. 840. modified 
on other grounds 293 N.Y.S. 45. 249 
App.Dlv. 869. 

74.10 Ohio.—^McCormick v. Lake. 
App., 90 N.E.2d 608. 
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Death of one Jnstioe 

Where all five of supreme court 
justices who heard original argu¬ 
ments on two appeals were present 
and participating in decisions to be 
rendered when appellants moved for 
additional oral arguments because 
one of justices before whom cases 
were originally scheduled to be ar¬ 
gued died and was succeeded by an¬ 
other justice after such arguments, 
at which another of original Justices 
sat in place of Justice who subse¬ 
quently died, motion should be over¬ 
ruled in view of constitutional 
amendment increasing size of court 
from six to nine members and pro¬ 
viding that five of them should con¬ 
stitute quorum. 

Miss.—Continental Southern Lines v. 
Klaas, 63 So.2d 211, 217 Miss. 795. 

76. Miss.—^National Mut Bldg., etc.. 
Assoc v Pinkston, 30 So. 692, 31 
So 834, 79 Miss. 468. 

75.50 Tex.—Lane v. Mangum, Civ. 
App., 203 S.W.2d 946. 

76. Cal—Phllbrook v. Newman, 82 
P. 772, 148 C. 172. 

Mo—Johnson v. Fish, App., 197 S.W. 
2d 990. 

4 C.J. p 618 note 42. 

77. Or.—^Warren Const. Co. v. Grant. 
2 P.2d 1118, 137 Or. 410. 

Opinion by Jndgo not member of 
court at time of eubmleslon cannot 
be complained of. 

Or.—Warren Const. Co. v. Grant, eu- 
pra. 
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submitted.'^* Stipulations of counsel to submit a 
case under a rule of court, on printed argument 
alone, cannot be withdrawn by either party without 
the consent of the other, except by leave of the 
court on cause shown.^® 

§ 1402. - Consideration of Cause as a 

Whole 

A cause will be considered and determined in the ap¬ 
pellate court only at a whole. 

As a general rule, the appellate court will con¬ 
sider and determine the cause before it as a whole 
the court will not grant separate hearings for dif¬ 
ferent parts of the same case,®^ and part of it will 
not be heard in advance of the regular hearing.*^ 
If, however, there are separate appeals based on 
different grounds, each appeal will be considered 
separately without relation to the others, although 
all the appeals are in the same transcript and the 
record presents the entire transaction on which all 
the appeals are based.®® Where the evidence and 
proceedings on successive trials of the same case 
in the trial court are preserved by separate bills of 
exception, the established practice is for the ap¬ 
pellate court to consider the record of each trial 
separately and in the order of time in which the 


trials occurred.*®-* 

§ 1403. -Consolidating and Hearing 

Causes Together 

Several eaeee may be reviewed and determined to¬ 
gether on appeal where they ail grow out of the aame 
tranaactlon and depend on the aame facta or prinolplaa; 
but It la largely within the diacretlon of the appellate 
court whether to permit the conaolldatlon of aeparate 
appeala. 

The appellate court may egasolidate and hear to¬ 
gether several cases which have been brought be¬ 
fore it for review, where they all grow out of the 
same transaction and depend on the same facts or 
principles, and the consolidation appears to be the 
course most convenient, expeditious, or inexpensive 
to the parties.*^ Such consolidation is largely with¬ 
in the discretion of the court.** Where separate 
causes have been heard and determined together in 
the lower court, they should be reviewed and de¬ 
termined together on appeal ;** and cases which have 
not been consolidated, or by order directed to be 
heard together, may nevertheless on appeal be con¬ 
sidered together where the record in each case dis¬ 
closes that the matter in dispute is common and 
that similar questions are involved.** * This right 
or power to consolidate cases in an appellate court 


78. Cal.—Phllbrook v. Newman, 82 
P. 772, 148 C. 172. 

79. U.S.—Aurrecoechea v. Bangs, 
Cal., 3 S.Ct 639, 110 U.S. 217, 28 
L.Bd. 125. 

4 C.J. p 618 note 43. 

80. Ga.—Jones v. Jones, 68 Ga. 184. 
4 C.J. p 618 note 45. 

Beteation of unity 
Cause constituting but one action 
below retains its unity and should 
be so treated for purpose of review 
by supreme court, although plaintiffs 
prosecute writ of error and defendant 
appeals from judgment rendered. 

Mo.—State ex rel. Ashby, to Use of 
Capital School Fund of Mississip¬ 
pi County, V. Cairo Bridge & Ter¬ 
minal Co., 100 S.W.2d 441, 340 Mo. 
190. 

81. Mass—In re O’Connell, 68 N.E. 
1001. 54 NE. 558, 174 Mass. 253. 

4 C.J. p 618 note 46. 

82. Cal.—In re Williams, 86 P. 6, 4 
Cal.Unrep Cas. 511, 

4 C.J. p 619 note 47. 

83. Cal.—Williams v.. Reed, 186 P. 
616, 48 C.A. 425. 

83.6 Tenn.—Town of Dickson v. 
Stephens. 96 S.W.2d 201, 20 Tenn. 
App. 195. 

84. Ala,—^Alabama Power Co. v. 
Adams, 67 So. 838, 191 Ala, 64. 

Cal.—^McClure v. Donovan, 186 P.2d 
720, 82 C.A.2d 668—Sharick v. Gal¬ 
loway, 65 P.2d 1196, 12 C.A.2d 733. 


Ga—Armour & Co. v. Bowden, 178 S. | 
E 394, 50 Ga.App. 476—German 
Alliance Ins. Co. v. Hawes, 89 S.E. 
527, 18 Ga.App. 338. 

Ind.—Lowry v. Indianapolis Traction 
& Terminal Co., 126 N.E. 223, 77 
Ind App. 138. 

Kan—Sheen v. State Highway Com¬ 
mission, 249 P 2d 934, 173 Kan. 491. 
La.—Louque v. Hercules Oil Co., 127 
So. 866, 170 La. 855—Monroe Hard¬ 
ware Co. V. Thompson, 110 So. 496, 
162 La. 335. 

Miss—Thompson v. Wilson, 160 So. 
388, 172 Miss. 766. 

Mo.—^Rlce V. Hawley, 203 S.W.2d 168, 
239 Mo.App. 901—Mats v. Miami 
Club Restaurant, App., 127 S.W.2d 
738. 

Or.—In re Fehlmann’s Estate, 292 
P. 1029, 134 Or. 33, 72 A.L R. 949. 
Tex.—U. S. Fidelity & Guaranty Co. 
V. Daniels, Clv.App., 107 S.W.2d 
400. 

1 C.J. p 1132 notes 26, 28—4 C.J. p 
619 note 48. 

Inherent power 

Court of appeals has inherent pow¬ 
er to consider together pending cases 
which have grown out of the same 
cause and are between the same 
companies, where the ends of Justice 
in the administration of the law de¬ 
mand it. 

Ky.—Louisville & N. R. Co. v. Paul’s 
Adm’r, 285 S.W 2d 787, 314 Ky. 478 
PiMolution of sohool districts 
I Where cases were companion cases 
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involving the dissolution of school 
districts and their annexation to an¬ 
other district, and reasons for deny¬ 
ing some of appellants* contentions 
in one case were controlling in the 
other case, the cases would be con¬ 
solidated for purposes of opinion on 
appeal. 

Ark.—Lyerley v. Manila School Dist 
No. 16, 215 S.W.2d 733, 214 Ark 
245. 

85. Cal.—Sampson v. Sapoznik, 256 
P 2d 346, 117 C.A.2d 607~Sllver v 
Bank of America N. T. & S. A.. Ill 
P.2d 666, 43 C.A.2d 835. 

Tex—Peter Co. v. Green, Civ App., 42 
S.W.2d 1054. 

4 C.J. p 619 note 54. 

Showing rsqnirsd to invoke discre¬ 
tion 

Reasonable showing of diligence 
is essential in invoking discretionary 
powers of the court to permit con¬ 
solidation of appeal and writ of er¬ 
ror proceedings. 

Tex.—Peter Co. v. Green, supra.. 

86 . Iowa.—King v. Glass, 84 N.W. 
820, 73 Iowa 205. 

4 C.J. p 619 note 60. 

86.5 Ark.—^Holthoff v. State Bank & 
Trust Co. of Wellston, Mo., 186 S. 
W.2d 162, 208 Ark. 307. 

Ky.—^Wisdom’s Adm’r v. Sims, 144 
B.W.2d 232, 284 Ky. 258. 

I Md.—Alleghany Corp. v. Aldebaran 
Corp., 196 A, 418, 178 Md. 472, 
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is not affected by the fact that the several cases 
have been brought up by different remedies or types 
of proceedings.®*^ 

Separate appeals or cross appeals by different par¬ 
ties to a single case, under statutes providing there¬ 
for, do not result in there being several cases in 
the appellate court, and such appeals or cross ap¬ 
peals may be heard and determined together with¬ 
out a consolidation.®® Also, separate appeals taken 
by the same party from an order denying a new 
trial and from the judgment against him will be 
decided by one decision where the appeals raise 
identical questions submitted on the same record, 
briefs, and argument.®®*® 

Distinct actions or appeals which do not involve 
the same facts or legal principles ordinarily cannot 
be consolidated;®® and appeals pending in different 
intermediate appellate courts cannot be consolidat¬ 
ed by one of the courts, although the appeals are 
between the same parties.®® Moreover, all appellate 
proceedings sought to be consolidated must have 
been duly perfected, and be properly pending at the 
time the consolidation is sought, and the court will 
not consolidate a duly perfected appellate proceed¬ 
ing with one which has not been so perfected.®^ 
It has also been held that a motion first made in the 
appellate court to consolidate a case before the court 
on errors with a case previously disposed of by the 
court is not authorized.®^*® 

An appellate court cannot by certiorari consoli- 


APPEAL & ERROR § 1403 

date actions separately tried, so as to bring theni 
within its appellate jurisdiction, where it could not 
acquire jurisdiction thereof by appeal ;®2 nor may it 
consolidate a case properly before it with one which 
it could not hear on the merits through the lack of 
some jurisdictional requirement,®® although the 
cases are between the same parties and are based on 
the same evidence.®^ Where the trial court has no 
authority, after judgment, to consolidate several 
actions, separately tried and on which different 
judgments were rendered, it cannot do so for the 
purpose of prosecuting proceedings in error under 
one petition.®® 

A person who is not a party to an appeal has no 
standing to present a motion that it be heard and 
disposed of with an appeal then before the court 
to which he is a party;®® and a motion to con¬ 
solidate proceedings in error and on appeal comes 
too late after the appeal is finally decided, where the 
writ of error was sued out in a cause from the same 
judgment from which the appeal was taken.®7 

When the cases are argued together, it is proper 
for the court to consider the facts appearing in each 
as applying to both or to all the cases.®® However, 
if two causes are consolidated only for the purpose 
of argument, the court will not, against the wishes or 
interest of one of the litigants, withhold its judg¬ 
ment in one to await the final determination of the 
other.®® 


87. Tex.—Fitzgerald v Dr. Pepper 
Co., CivApp., 48 SW.2d 479. 

4 C.J. p 619 note 49. 

88. Mo—Punch v. Hlpolite Co., 100 
S.W.2d 878, 340 Mo. 63—Stlth v. J. 
J. Newberry Co., 79 S.W.2d 447, 336 
Mo. 467—Walsh v. Southwestern 
Bell Telephone Co., 62 S.W.2d 839, 
331 Mo. 118. 

Lincoln Trust Co. v. Mersman, 
App. 187 SW2d 50. 

Wls—Oconto County v. Carey, 198 
N.W. 690, 183 Wls. 420. 

88.5 Minn —In re Hore's Estate, 19 
N.W.2d 778, 220 Minn. 365, 160 A. 
L.R. 1064. 

89. Ala—Hurt v. Knox, 126 So. 110, 
220 Ala. 448. 

Cal.—Sampson v. Sapoznik, 256 P.2d 
346, 117 C.A.2d 607—Watkins v. 
Clemmer, 19 r.2d 303, 129 C.A. 667. 

Ky.—Paducah & I. R. Co. v. Albrit¬ 
ton, 191 S.W. 879, 174 Ky. 270. 

La.—Graham v. Jones, 8 So. 2d 761, 
198 La, 607—Board of Com'rs of 
Caddo Levee Dlst. v. Pure Oil Co., 
120 So. 873. 167 La. 801. 

Wash.—Coats-Fordney Logging Co. 
V. Grays Harbor Logging Co., 171 
P. 241. 100 Wash. 49L 

1 C.J. p 1132 note 27. 


Praotioe disapproved 
Supreme court disapproved prac¬ 
tice of trying in circuit court ap¬ 
peals from eminent domain court to¬ 
gether because of difliculty of refer¬ 
ring the evidence in record to case to 
which it was addressed, but would 
not reverse on that account where 
appellant had agreed to trying ap¬ 
peals together. 

Miss.—Mississippi State Highway 
Commission v. Dodson, 88 So.2d 
287, 203 Miss. 10. 

90. Cal.—Davis v. Kittle Mfg, Co., 
24 P.2d 560, 183 C.A. 699. 

91. Ill.—Illinois Cent. R. Co. v. Illi¬ 

nois Commerce Commission, 195 
N.E. 32, 869 Ill. 663—Belleville 

Enameling St Stamping Co. v. Car¬ 
bine, 244 IlLApp. 234. 

Okl.—Perdue v. Sapp, 233 P.2d 973, 
205 Okl. 40—Howe v. Farmers’ & 
Merchants' Bank of Bufaula, 248 
P. 318, 114 Okl. 118. 

Moot motion 

Where appeal of respondents with 
which appellant sought to consoli¬ 
date his appeal was dismissed for 
failure to comply with court rule re¬ 
quiring filing of points and author¬ 
ities within^ thirty days after filing 
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transcript, motion to consolidate ap¬ 
peals was ”moot’' and would be de¬ 
nied. 

Cal.—Springer v. Angeles Credit Co., 
113 P.2d 10, first case, 44 C.A.2d 
711. 

91.5 Ga.—^Washington v. Quattle- 
baum, 70 S.E.2d 367, 209 Ga. 13. 

92. Tex.—Galveston, etc., R. Co. v. 
Ware, 2 Tex.App.Civ.Ca8. S 857. 

1 C.J. p 1132 note 30. 

93. Colo.—Tatarsky v. Smith, 242 P. 
976, 78 Colo. 489. 

94. Pa.—Zucaro v. Pepe, 149 A. 660, 
299 Pa, 354. 

95. Kan.—Prlnz v. Moses, 66 P. 
1009. 

1 C.J. p 1132 note 29. 

96. Ky.—^Newhall v. Mahan, 64 S.W. 
2d 26, 246 Ky. 626. 

97. Tex.—Scheffel v. Scheffel, 84 S. 
W. 862, 38 Tex.Clv.App. 76, 

98. N.T.—Rosenthal v. New York, 
etc., R. Co., 98 N.Y.S. 479, 112 App. 
Div. 436, affirmed 81 N.E. 1176, 188 

NY 639. 

89. La—Concrete Constr,, etc., Co. 
T. Pratt, 62 So. 158, 126 La. 1046. 



§§ 1404-1405 APPEAL ft ERROR 

§ 1404. Condition of Cause and Time of 
Hearing in General 

A cause pending In the appellate court will ordinarily 
stand for hearing when it is In the condition, and at the 
time, provided by statute or rule of court. 

As a general rule, an appellate court will not 
hear a cause and dispose of the appeal where it is 
not ready for final disposition.*®*^® Except where 
there may be an advancement or preference, 
as discussed supra § 1397, or a continuance or post¬ 
ponement, infra § 1405, a cause pending in the ap¬ 
pellate court will ordinarily stand for hearing when 
it is in the condition, and at the time, provided by 
statute, or rule of court,i or constitutional provi¬ 
sion.® Under some statutes, appeals are taken to 
the term of the appellate court next succeeding the 
term at which the appeal is granted and stand for 
hearing at that term, but appellant has the option 
to appeal and to have a hearing at the present term 
of the appellate court.®*® Court rules providing that 
causes shall be ready for hearing when they are 
reached will be rigidly enforced;® but a case will 
not be heard before the day to which it is made 


6 C.J.S. 

returnable, even though the parties consent to it* 

As between cross and main proceeding. Where 
the appellate court has before it both a main pro¬ 
ceeding and a cross proceeding, and the latter pre¬ 
sents a question which is controlling on the case 
as a whole, it will be disposed of first, and, if the 
judgment therein excepted to is reversed, the main 
proceeding will be dismissed.® 

§ 1405. Continuance or Postponement 

While appellate courts are reluctant to postpone thtf 
submission of any case except on a showing of good rea¬ 
son therefor, the hearing of an appellate proceeding may 
ordinarily be continued or postponed for good cause shown 
on proper and timeiy application or motion. 

As a general rule, appellate courts are reluctant 
to postpone the submission of any case except on 
a showing of good reason therefor,®*®® and applica¬ 
tions to postpone the submission of a case are not 
favored.® Nevertheless, statutory provisions or 
court rules on the subject are controlling,^ and it is 
usually held, whether by reason of permissive stat¬ 
ute or otherwise, that an appellate court may, for 


SRriorlty of decision 

Where suit to construe will to de¬ 
termine who were heirs at law was 
filed more than two years before suit 
was filed for court decree approving 
settlement agreement of the living 
heirs at law under the will, and the 
will construction case was decided in 
the trial court prior to the case for 
approval of the settlement, and the 
two cases were submitted simulta¬ 
neously in the supreme court, the 
living heirs at law had no vested 
right as to priority of decision in 
the case for approval of the settle¬ 
ment agreement. 

Mich—Hay v. Le Bus, 27 N.W.2d 
309, 317 Mich. 698. 

99.50 Fla.—Ford v. Ford, 198 So. 

205, 144 Fla. 631. 

Stats of case not settled 

Supreme court rule requiring ap¬ 
peals from district court Judgment 
to be noticed for argument at the 
next term of court is not applicable 
where it is impracticable to make ap¬ 
plication because the state of the 
case is not settled. 

N.J.—Epstein v. Sally Lee, Inc., 14 
A.2d 264, 125 N.J.Law 76. 

1. Ala.—Deaton v. Deaton Truck 
Lines. 4 So.2d 895, 242 Ala. 91. 

Cal.—Stetson v. Sheehan, 200 P. 392, 
186 C. 384. 

Fla.—Klein v. Werner, 183 So. 159, 
133 Fla. 683—State v. Barker, 141 
So. 821. 105 Fla. 432. 

Miss.—Ford V. City of Pascagoula, j 
87 So.2d 568. 

4 C.J. p 619 note 66. 

Appeal after opening of term 
Where appellants filed brief, tran¬ 


script, and bill of exceptions on at¬ 
tempted appeal from order which 
was not appealable, and filed so-call¬ 
ed supplemental brief, transcript, and 
bill of exceptions on appeal from 
appealable Judgment and subsequent 
order after opening of term of su¬ 
preme court, cause was not pending 
until after such term opened, and, 
under court rule, was not ready for 
hearing over respondent’s objection. 
Wash.—Graham v. Yakima Stock 
Brokers, 67 P.2d 899, 190 Wash. 
269. 

Appsaraaoe or servloo of summons 
nscsssary to pat case in condi¬ 
tion 

An appeal granted by the clerk of 
the court of appeals does not stand 
for trial until appellee has been serv¬ 
ed with summons or has entered his 
appearance 

Ky.—Hampton v. Rider, 211 S.W. 
766, 184 Ky. 334. 

2. Ga.—^Atlantic Coast Line R. Co. 
v. Georgia Sweet Potato Growers’ 
Ass’n, 164 S.E, 698, 171 Ga. 30, an¬ 
swer to certified question conform¬ 
ed to 164 S.E 916, 42 Ga.App. 82— 
Water Power & Mining Co. v. 
Arnold, 99 S.E. 382, 149 Oa. 107. 

4 C.J. p 619 note 66 [fj. 

V&dsr rsqnirsmsnt that eas# bs 
hoard at «lirst term/' if a case trans¬ 
ferred by the supreme court to the 
court of appeals is received before 
the closing of the docket, such term 
is the ’’first term*' of the court of ap¬ 
peals, but, if received after the close, 
the next term is the “first term." 

Ga.—Atlantic Coast Line R. Co. v. 
Georgia Sweet Potato Growers’ | 
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Ass’n, 164 S.E. 698, 171 Ga 30. an¬ 
swer to certified question conform¬ 
ed to 154 SE. 915, 42 GaApp 82. 
2.5 Tenn—Savely v. Phillips, 166 S. 

W 2d 780, 25 Tonn.App. 664. 
Ordinary appeals 

Statute providing that appeal may 
be prosecuted in supreme court dur¬ 
ing its current term and that appeaU 
taken to supreme court at any time 
before its sitting sh.all stand for 
hearing at the first term, etc, apply 
to ordinary appeals to the court of 
appeals 

Tenn—Lacy v Rymer, 187 S W 2d 
G63, 28 Tenn App 180—Savely v. 
Phillips, 166 S.W.2d 780, 26 Tenn. 
App 654. 

3. U.S —Alvord v. XJ. S , Idaho, SO- 
U S. 693, 26 L.Ed. 399—Hurley v. 
Jones, 97 US. 318, 24 L.Ed. 1008. 

A Ga—Cullodcn Bank v. Forsyth 
Bank, 46 S E. 424, 119 Ga. 361. 

La—State v. Clinton, 27 La Ann.. 
640. 

5. Ga —Grimaud v. Knox-Georgia 
Homes, 81 S E.2d 476, 210 Ga. 514. 

Smith V. Queen Ins. Co of Amer¬ 
ica, 153 S.E. 785, 41 Ga.App. 687. 

4 C.J. p 620 note 69. 

5A0 Tex.—Rhodes v. Turner, Civ. 
App., 164 S.W.2d 743. 

6. N.Y.—L’Hommedieu v. Board of 
Regents of University of State of 
N. Y.. 94 N.Y.S.2d 268, 276 App. 
Div. 287. 

Tex.—Connor v. Zachry, 116 S.W. 
867, 117 S.W. 177, 64 Clv.App. 188. 

7. Mo.—Massey v. Security Trust 
Co., 166 S.W. 640, 180 Mo.App. 442. 

4 C.J. p 620 note 60. 
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good cause shown, continue or postpone the hear¬ 
ing of an appeal,* if the application therefor is sea¬ 
sonably presented* on proper notice.^* It is not 
a condition precedent to passing of a case in the 
appellate court that all parties should consent there¬ 
to, nor will a case necessarily be passed even though 
all the parties have consented and requested that this 
be donc.^*-* Where the supreme court passes the 
call of the docket of a district, cases therefrom stand 
continued until the call of the docket for that district 
is reached at the next term of court.^l 

An appeal may be continued where another appeal 
is pending in the same cause,until the verity of 
the record is established,^* to have judgment en¬ 
tered below,to correct the record on appeal,or 
for advisement.!* Likewise, it has been held that 
the cause may be continued to enable appellant to 
have an order entered on the minutes,!^ to supply a 


diminution of the record,!* to perfect the record,!* 
to complete a defective service of process due to the 
omissions of the clerk,** or to allow time for the 
preparation of briefs.*! Continuances have also 
been granted because of the failure of appellant to 
enter the appeal at the proper term,** or his enter¬ 
ing it without giving appellee the proper notice,** 
or because of the death of counsel shortly before 
the term,*4 or the death** or insanity** of appellant, 
or the imprisonment of appellee.*^ 

The opposing party, however, has a substantial 
right to have a cause heard and submitted in its 
regular order,** and a continuance or postponement 
will not be granted if no good and sufficient excuse 
or case is shown.** Accordingly, it has been held 
that an appeal will not be continued to enable appel¬ 
lant to procure a certificate of importance,** to cure 
a defective record where it appears that no error 


8 . Miss.—Gulf Coast Stevedoring 
Co. V. Gibbs, 86 So. 897, 124 Miss 
139. 

4 C.J. p 620 note 61. 

Appeal from pendente lite orders 

Where trial of cause was in prog¬ 
ress, appeal from pendente lite or¬ 
ders was held in abeyance since 
judgment after trial would have au¬ 
tomatically terminated such orders 
Cal.—Breedlove v J. W & E. M 
Breedlove Excavating Co., 132 P 
2d 239, 66 C A 2d 141. 

9. Mo—Jackson v. Sanders, App, 
170 S W 2d 170 

Tex.—Bailey-Moline Hardware Co v. 
Mlnick, Civ App. 104 S W 2d 588— 
Will V Davidson, Civ App, 285 S. 
W. 940 

4 C J p 620 note 62. 

10. Miss—Germain v. Harwell, 60 
So 212, 103 Miss. 621. 

10. B Miss—Ford v. City of Pasca¬ 
goula, 87 So 2d 658. 

11 . Miss—Liupkin v. Russell, 67 So 
185, 108 Mi.ss 742 

12. R.I.—Read v. Gardner, 79 A 
1102, 32 R.I. 486. 

13. Tex —Texas, etc, R. Co. v 
Walker, 87 S.W. 194, 39 Civ App 
63 

14. HI.—Kelsey v. Berry, 40 Ill. 69 

15. Miss.—Gulf Coast Stevedoring 
Co V. Gibbs, 86 So. 897, 124 Miss 
139. 

4 C.J. p 620 note 70. 

16. Wash—Culllton v. Chase, 22 P. 
2d 1049, 173 Wash. 309. 

4 C.J. p 620 note 68. 

Bolding oasa nndar advlMment until 
prasanoa of 111 Judga oaA raxnova 
adual split of opinion 
On appeal from Judgments holding 
graduated income tax law unconsti¬ 
tutional, where one supreme court 


judge was absent because of illness 
and the case was argued to remain¬ 
ing Judges sitting in banc, who were 
equally divided, the actions were 
held under advisement until further 
order or until the causes could be 
argued to the court composed of nine 
Judges sitting en banc. 

Wash—Culllton v Chase, 22 P.2d 
1049, 173 Wash 309 

17. Fla —Temple v Florida Land, 
etc, Co, 1 So 333, 23 Fla 69. 

18. Ga—Thompson v Central R., 
etc , Co , 58 Ga GOO—Brown v. Pat¬ 
terson, 50 Ga. 485. 

19. Tex—Barcus v. J. I. Case 
Threshing Mach Co., Civ.App , 197 

5 W. 478, dismissed for want of 
Jurisdiction. 

20. La—Levy v. Collins, Mann.Un- 
rep Cas 261. 

21. I^a—Moore v. Hebert, 4 La App. 
469. 

22. Ill —Queenan v. Palmer, 7 N.E 
613, 117 Ill. 619. 

4 C J. p 620 note 74. 

23. Fla—Megin v. Filer, 4 Fla. 203. 
Vt.—Meech v. Meech, 37 Vt. 414, 

24. U S —Hunter v. Fairfax's Devi¬ 
see, 3 Dali 305, 1 L.Ed. 613. 

26. Ky—Stalford v. Cain, 12 Ky.L. 
503. 

4 C.J. p 620 note 77. 

26. Ala.—Hollingsworth v. Chap¬ 
man, 50 Ala. 23. 

27. Mo.—Kurfman v. Chicago, R. I. 

6 P. Ry. Co., App., 16 SW.2d 868. 

Oontianaaoe to ponuit appoiutmeat 
of trustee 

On suggestion of plaintiff’s convic¬ 
tion of felony and imprisonment, the 
cause on defendant’s appeal should 
be continued to permit appointment 
of a trustee. 


Mo.—Kurfman v. Chicago, R. I. & P. 
Ry. Co., supra. 

28. Tex—Stripling v. Spivey, Civ 
App.. 57 SW2d 173—McHard v. 
Nona Mills Co, Civ.App, 35 S.W 
2d 1108. 

29. Kan.—Bryson v. Phillips, 190 P. 
2d 876, 164 Kan. 629. 

Minn.—Crescent Creamery Co. v. 
Massachusetts Bonding & Ins. Co., 
160 N W 663, 136 Minn 464. 

Mo —Lovins v. Mutual Commerce 
Cas Co., 166 SW2d 965, 237 Mo 
App. C51—Downing v. Lashot, 206 
SW. 581. 201 Mo.App. 76. 

Tex —Bell V. Stephenson, Civ.App, 
187 S W.2d 162—Etienne v. Sears- 
Roebuck & Co, Civ.App., 130 S.W. 
2d 873—Van Dusen v. McFaddin, 
Civ App., 128 S.W.2d 639—Sellers 
V Great Southern Life Ins. Co, 
Civ.App., 118 S W.2d 612, error dls- 
mi.ssed—Black v. Amis Lumber & 
Wrecking Co, Civ App., 84 S.W.2d 
877—Hibbitts v. Farrier, Civ.App., 
80 S.W 2d 1083—Will v. Davidson, 
Civ App, 286 S.W. 940. 

Xiaolc of dUigenoe 

Refusal of respondent’s counsel 
given bill of exceptions for his ap¬ 
proval to deliver it to appellants In 
time to have it printed and filed did 
not entitle appellants to continuance 
for purpose of perfecting record, in 
absence of showing of diligence by 
them to secure bill by proper court 
orders. 

Mo—Jackson v. Sanders, App., 170 
S.W.2d 170. 

Seooad postponement 

Tex.—National Life & Accident Ins. 
Co. v. Patterson, Civ.App., 94 S.W. 
2d 189, error dismissed. 

30. Ill.—Wilson V. Scovllle, 20 N.E. 
86, 127 III. 303. 
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occurred beloWi’i or to enable a party to apply to 
the trial court for an amendment, in the absence of 
a showing of grounds for the amendment.® 2 a con¬ 
tinuance will not be granted on account of business 
engagements of counsel,®® because the record is 
voluminous, where by the use of reasonable dili¬ 
gence the case may be prepared for hearing at the 
appointed time,®* or because counsel incorrectly 
estimated the time when the case would be reached 
and, accordingly, failed to file briefs.®® The pend¬ 
ency in the supreme court of a cause involving a 
question decisive of a point at issue in a cause pend¬ 
ing in an intermediate appellate court is not suffi¬ 
cient ground for delaying a decision in the inter¬ 
mediate court.®® 

A statute, requiring that the appellate court grant 
a continuance to enable appellant to perfect the 
transcript where the trial judge certifies that the 
transcript could not be filed because of inability of 
the stenographer to prepare it, ceases to be man¬ 
datory after one continuance has been granted on 
certificate of the trial judge, and whether a second 
or subsequent continuance will be granted on a simi¬ 
lar certificate is discretionary with the court.®*^ 

§ 1406. Suspension or Stay 

A stay or suspension of an appellate proceeding will 
be granted only for good cause. 

While a stay or suspension of the proceeding in 


the appellate court may be granted in a proper 
case,®*^'®® appellate proceedings will be suspended 
only on good cause shown.®® The decision of ap¬ 
peals on interlocutory orders may be made to stand 
over until it is determined whether an appeal is 
taken from the final judgment;®® and, where a 
question of fact which is necessary to the decision 
is raised in the supreme court, the o^oceedings will 
be suspended until it is tried in the court which 
granted the appeal.*® 

§ 1407. Setting Aside Submission 

It It discretionary with the appellate court whether 
to set aside the submission of the case for review. 

It is generally within the discretion of the ap¬ 
pellate court whether to revoke and set aside an 
order of submission, and such action usually will not 
be taken where it may work injury to the other 
side.*i The submission of a cause on appeal may, 
however, be set aside for good cause shown,*® if a 
proper motion or application is made therefor*® in 
apt time.** Thus a submission inadvertently tak¬ 
en,*® or a submission without notice of appeal to 
appellees interested, and without their appearance,*® 
will be set aside. Where an appeal from one dis¬ 
trict is by mistake placed on the calendar of an¬ 
other district and argued without anyone appearing 
for appellant, who did not know that the cause had 


31. Ark.—^Ward ▼. McPherson, 1X3 
S.W. 42, 87 Ark. 621. 

82. Hawaii.—Kalamakee v. Whar¬ 
ton, 19 Hawaii 472. 

4 G.J. p 620 note 81. 

33. La.—^Wofford v. Isaac Bell, Inc., 
App., 152 So. 118. 

4 C.J. p 620 note 82. 

34. Ill.—Peck V. Bllgh, 40 Ill. 112. 

36. Idaho.—Bank of Emmett v. 
Hance, 261 P. 772, 46 Idaho 292. 

38. Mo.—Buckland v. Nies, 8 Mo, 
App. 687. 

37. Mo.—^United Iron Works v. Zeld- 
ler, App., 246 S.W. 1079—Massey v. 
Security Trust Co., 166 S.W. 640, 
180 Mo.App. 442. 

37M Ind.—Putek ▼. First Bank A 
Trust Co., 70 N.B.2d 437, 117 Ind. 
App. 176—KepHnger v. Ward, 64 
N.E.2d 807, 116 Ind.App. 517. 

La.—Selfs v. Travis, App., 27 So.2d 
649. 

To allow citation of nsosssasy par¬ 
ties 

Where opposition to a receiver’s 
account was dismissed, opponent tak¬ 
ing a devolutive appeal Is entitled 
under rules of court to a suspension 
of proceedings to afford him a rea¬ 


sonable time to cite the necessary 
parties where there is no inexcusable 
neglect on his part. 

La.—Garaaud v. Mandevllle Light & 
Ice Co, 78 So. 941, 143 La. 563. 

Pending hill of review in trial court 

; Fla.—Hingling v. North, 176 So. 766, 

I 129 Fla. 710. 

38. La—Richmond v. Newson, App., 
24 So.2d 174. 

Nev.—Giannopulos v. Chachas, 257 
P. 618, 60 Nev. 269. 

S.C.—Furman v, A. C. Tuxbury Land 
& Timber Co., 99 S.B. Ill, 112 S.C. 
71. 

Tex.—Grlffln v. Reynolds, Clv.App., 
107 S.W.2d 684, error dismissed. 

4 C.J. p 620 note 85. 

Petition for certiorari 

Disposition of an appeal from de¬ 
cree of chancery court validating 
county funding bonds would not be 
stayed until circuit court had acted 
on a petition for a writ of certiorari 
filed after entry of decree, since in 
certiorari proceeding circuit court 
would be confined to the very same 
record made by the board which the 
chancery court had before it in the 
validation, proceedinge and the su¬ 
preme court had before it on appeal. 
Miss.—In re Validation of Lincoln 

536 


I County Funding Bonds, 193 So. 26» 
187 Miss. 392. 

39. N.Y.—King v. Duryea, 76 N.Y. 
626. 

Commercial Bank v. Foltz, 41 N. 
Y.S. 183, 9 App.Div. C30. 

40. La.—Brown v. Williams, 12 La. 
613. 

41. Ala.—Noble V. Cullom, 44 Ala. 

664. 

4 C.J. p 621 notes 88, 89. 

Motion to remand case to docket for 
argument denied 

Miss.—Gaw V. City of Holly Springs^ 
87 So.2d 565. 

48. Ind.—^Burkam v. McElfresh, 89 
Ind. 223. 

Tex.—^Texas, etc., Coal Co. v. Law- 
son, 32 S.W. 871, 84 S.W. 919, 89 
Tex. 294. 

4 C.J. p 621 note 90. 

43. Mo.—Padgett v. Smith, 108 S.W. 
942, 205 Mo. 122. 

4 C.J. p 621 note 91. 

44. Tex.—Guyer v. Snow, 90 S.W. 
71, 40 Tex.Civ.App. 407. 

45. Ark.—Hathaway v. Werner, 12 
S.W. 827, 52 Ark. 171. 

46. Ind.—Burkam v. McElfresh, 88. 
Ind. 228. 
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been set for argument, the submission will be vacated | Also, a submission on briefs may be set aside and 
and the cause be placed on the proper calendar.^^ ] an oral argument be ordered.^* 

B. REHEARING 


1. Power to Grant, Nature of Right, and Purpose of Rehearing 


§ 1408. Power to Grant 

The power to erant rehearinge It inherent In appellate 
courte, and may be exerclaed where authorized by statute 
or rule of court. 

Broadly speaking, the power to grant rchcarings 
is inherent in appellate courts,48.50 at least during 
the term at which the case is decided.^8 66 a dis¬ 
tinction is sometimes drawn between equity courts 
of original jurisdiction and courts of original juris¬ 
diction only, rehearings being allowed in the former 
with considerable liberality, although not as a mat¬ 
ter of course, as discussed in Equity § 622 et seq.. 


while in the latter rehearings usually will not be 
granted.^* In any event, rehearings may be granted 
where authorized by statute or rule of court.®® 

It is sometimes held that no rehearing will be 
granted unless some member of the court who con¬ 
curred in the judgment doubts the correctness 
thereof and desires a further argument on the sub¬ 
ject, and not then unless the proposal receives the 
support of the majority of the court; but under 
these conditions the court will order a reargument 
without waiting for the application of counsel.®^ A 


47. Cal —Schmidt v. Union Oil Co., 
143 P. 77C, 168 C. 617. 

48. U.S—Louisiana v. New Orleans, 
La, 131 U.S appendix ccl, 26 L.Ed. 
427. 

48.50 Ariz—Lane v. Mathews, 261 
P 2d 303, 76 Ariz. 1. 

Cal — Metropolitan Water Diat of 
Southern California v. Adams, 122 
P.2d 267, 19 C 2d 4G3. 

Mont—In re Nelson, 60 P.2d 366, 
103 Mont. 43. 

N.C.—North Carolina Utilities Com¬ 
mission V. Norfolk Southern Ry. 
Co., 32 SE2d 346. 224 NC 762. 
Wis—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 
286 NW. 875, 232 Wls. 170 
Constitutional provision 

Court of appeals has inherent pow¬ 
er to entertain an application to re¬ 
consider a decision and correct er¬ 
rors under a provision of the con¬ 
stitution requiring merely that peti¬ 
tions for rehearing In that court 
shall be considered by a judge who 
did not deliver the opinion in the 
case. 

Ky.—Armes v Louisville Trust Co., 
206 S.W2d 487, 306 Ky 166. 
Statute prohibiting rehearlngs held 
not applicable to appellate courts 
La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 

Grosjean v. Valloft A Dreux, 
App., 186 So. 364. 

Xn Ohio 

(1) It has been held that the rules 
of practice of the court of appeals 
make no provision for applications 
for rehearing, and ordinarily such 
applications are not allowed. 

Ohio,—^West v. Ballentlne, App., 112 
N.E.2d 339—Brown v. Johnston, 
App., 108 N.B.2d 298—State v. 
Joseph, App., 96 N.E.2d 426—^Wood¬ 


ward v. Glaser, App., 94 N.E.2d 464 
—Liberty Folder Co. v. Anderson, 
App., 90 N.E.2d 412. 

(2) In some circumstances, how¬ 
ever, court of appeals will recognize 
application for rehearing and pass 
on any matter of merit raised al¬ 
though rules do not provide for such 
application. 

Ohio—Crellln v. Parish, App., 137 
N E 2d 161—Senn v Lackner, 100 
N E 2d 419, rehearing denied 100 
N.E.2d 432, 91 Ohio App. 83, af¬ 
firmed 105 NE,2d 49, 167 Ohio St. 
206, and motion sustained 107 N.E. 
668, 91 Ohio App 83—Val Decker 
Packing Co v Troon, 97 N.E.2d 
696, 88 Ohio App. 479. 

(3) Court of appeals will entertain 
application for rehearing only in rare 
Instances where there is something 
which court has manifestly over¬ 
looked In original opinion. 

Ohio—Yoakem v. Williams, App., 
124 N.E.2d 767—Wolf v. Glenn, 
App, 99 N.E.2d 320. 

(4) Court of appeals will, if vital 
question is raised which would re¬ 
quire a different decision, give such 
recognition to the application for 
rehearing as court deems proper. 
Ohio.—Ingberg v. Chapman, App., 

101 N.E.2d 152. 

(5) Supreme court, in the further¬ 
ance of justice, may exercise juris¬ 
diction to grant rehearings. 

Ohio.—Tuck V. Chappie, 161 N.E. 48, 
114 Ohio St. 166. 

48.56 W.Va.—Shields v. Romlne, 14 
S.E.2d 777, 123 W.Va. 212. 

49. Me.—Stetson v. Parks, 182 A. 
664, 134 Me. 496—Booth Bros. & 
Hurricane Island Granite Co. v. 
Smith, 97 A. 826, 115 Me. 89. 

S.C.—Citizens’ Bank v. Heyward, 142 
S.E. 651, 144 S.C. 365. 

4 C.J. p 621 notes 98-1. 
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Ooiurtitutloiial provision dspriving of 
Jurisdlotion after final Osolaion 
The supreme court sitting in banc 
loses Jurisdiction when it has an¬ 
swered Questions submitted by filing 
a written decision signed by a ma¬ 
jority of Justices and judges. 

S.C.—Citizens’ Bank v. Heyward, su¬ 
pra. 

50. Ala.—^Western Grain Co. Cases, 
86 So.2d 395, 264 Ala. 146—Bir¬ 
mingham Elec. Co. V. Alabama 
Public Service Commission, 47 So 
2d 466, 264 Ala. 140—Kinney v. 
Poliak, 142 So. 390, 225 Ala. 229. 
Ariz—Corpus Juris Becuudum cited 
in Lane v. Mathews, 261 P.2d 303, 
304, 75 Ariz. 1. 

Fla.—Atlantic Coast Line R. Co. v. 
City of Lakeland, 115 So. 669, 94 
Fla. 347. 

La.—Suarez v. Suarez, 104 So. 616, 
168 La. 682. 

Tenn.—Shaw v. Shaw, 277 S.W. 898. 
152 Tenn. 360, rehearing denied 280 
SW. 23, 152 Tenn. 662 
Wyo— Corpus Juris Secundum cited 
in Bankers Life Co. v. Nelson, 111 
P.2d 136, 141, 66 Wyo. 618. 

4 C.J. p 621 note 2. 

Petition for rehearing as proper 
remedy 

The party losing on appeal has a 
remedy by conforming to court rule 
setting out rules for rehearing, and 
not by petition to reexamine the 
opinion, before it is certified down, 
and to order reargument. 

N C.—Teeter v. Southern Express 
Co., 90 S.E. 927, 172 N.C. 620. 

61. Mont.—Gas Products Co. v. 
Rankin. 207 P. 993, 63 Mont. 872, 
24 A.L.R. 294. 

Wyo.—Corpus Juris Beonndum cited 

in Bankers Life Co. v. Nelson, 111 
P.2d 136, 141, 56 Wyo. 618. 

4 C.J. p 622 note 6. 
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rehearing vrill be more readily granted where the 
decision of the appellate court is final than in cases 
where the judgment of the lower court is reversed 
and the case remanded and a rehearing on an 
interlocutory order or decree will often be denied.^^ 

A rule of court that an application for a rehear¬ 
ing will not be considered when the judgment of the 
appellate court has not finally disposed of the case 
is inapplicable to defendant’s application for re¬ 
hearing on his motion to remand the case to enable 
him to take advantage of a statute with respect to 
the transfer of a litigious right, since the original 
decree denying the motion to remand would finally 
dispose of defendant's right.fi^.S After a party 
entitled to a rehearing has waived his right thereto, 
and the opinion has been certified to the lower court, 
the appellate court has no jurisdiction of a petition 
for rehearing.®^ 

§ 1409. Nature of Right to Rehearing 

Ordinarily a rehearing ie a mere privilege and not 
a matter of right, except in cates provided for by statute. 

While the appellate court may give effect to a 
stipulation of the parties that a hearing be grant- 
ed,®4.60 it is generally the rule that, except in cases 
provided for by statute, a rehearing is not a matter 
of right, but a privilege given by the appellate 


court, and governed and limited by its rules.®® 
Accordingly it is often held that an application for 
a rehearing of an appeal addresses itself to the dis¬ 
cretion of the court, and its decision in the matter is 
final.®® The granting of a rehearing after the ap¬ 
pellate court has affirmed a judgment from which 
plaintiff had appealed involves no question of the 
deprivation of any right of defendant protected by 
the constitution, since there is no such vested right 
in a judgment in the party in whose favor it 
is rendered as to preclude the reexamination and 
vacation of the judgment in the ordinary mode pro¬ 
vided by law.®®-® 

§ 1410. Purpose of Rehearing 

The office of a rehearing is to point out and have con¬ 
sidered errors or omissions made In connection with the 
original decision, and not necessarily to obtain a recon¬ 
sideration of the entire case. 

It is not necessarily the purpose or function of a 
rehearing to obtain a reconsideration of the entire 
case, but to point out and have corrected mistakes 
or errors of law or of fact, or both, which it is 
claimed the court has made in reaching its conclu¬ 
sion,®'^ or to present to the court and have con¬ 
sidered some point which it overlooked or failed 
to consider, by reason whereof its judgment is al¬ 
leged to be erroneous.®® 


62. Miss —Tunstall v. Walker, 10 
Miss. 638. 

53. Idaho.—Prout v. Mounce, 67 P. 

307, 6 Idaho 690. 

4 C.J. p 622 note 8. 

63.5 La.—Smith v. Cook, 180 So. 
469, 189 La. 632. 

64. Ind.—Wheeler v. City of In¬ 
dianapolis, 176 N.E. 16, 201 Ind. 
416. 

54.60 La—Moch v. Shreveport Rys. 
Co., App., 41 So.2d 741. 

65. Fla.—Atlantic Coast Line H. Co. 
V. City of Lakeland, 116 So. 669, 
94 Fla 347. 

Mass.—^Peterson v. Hopson, 29 N.E. 

2d 140, 306 Mass. 697, 182 A.L R 1. 
Nev.—Geller v. McCown, 178 P 2d 
380, 64 Nev 102—Harper v. Licht- 
enborger, 99 P.2d 474, 69 Nev. 496 
—Parks V. Western Union Tele¬ 
graph Co.. 204 P. 884, 46 Nev. 411 
—Pershing County v. Sixth Judi¬ 
cial Dist. Court. 183 P. 314, 43 Nev. 
78. 

N.C.—Moore v. Harkins, 103 S.B. 12, 
179 N.C. 626—Teeter v. Southern 
Express Co., 90 S.E. 927, 172 N.C. 
620. 

4 C.J. p 622 note 9 


Oompliaiioe with statutes and rules 

Where the statute and rules re¬ 
specting rehearing are complied 
with, the appellate court must al¬ 
ways review the cause. 

Ind.—Harmon v. Smltch, 168 NE 
627, 86 Ind.App. 627. 

58. Or.—Lamm v. Silver Falls Tim¬ 
ber Co., 291 P. 376. 133 Or. 468, ap¬ 
peal dismissed 61 S Ct. 214, 282 
US. 812, 75 LEd. 727. 

4 C.J p 622 note 10. 

Transfer from division to court in 
bano 

The supreme court, when working 
in divisions, will not transfer a sug¬ 
gestion of error, died against an 
opinion decided by a division, to the 
court in banc on motion of the liti¬ 
gant, but will use Its own discretion 
as to whether it will do so. 

Miss.—Fraternal Aid Union v. 
Whitehead. 88 So. 274, 126 Miss. 
661 

Beargnment 

(1) Motion to reargue case after 
rendition of decision is not filed as 
of right but is addressed to discre¬ 
tion of supreme court. 

R I —Skaiaroit v. Stevens, 120 A 2d 
694. 


(2) Reargument of cause prior to 
decision see supra 5 1401 d 

66.6 Cal—Metropolitan Water Dist. 
of Southern California v. Ad.Tms, 
122 P2d 267, 19 C 2d 463. 

57. I.ia—State v. Standard Oil Co. 
of Louisiana, 178 So. 601, 188 La, 
978 

Nev—^Warren v. Wil.son, 210 P. 997, 
46 Nev. 272, motion denied 212 P. 
497, 46 Nev. 272 

N.C—Rouse V Rouse, 78 S.E 2d 451, 
238 N.C 668. 

Tex—Bain Peanut Co. of Texas v. 
Pinson & Guyger, 34 S W 2d 1090, 
119 Tex 672 

Rust V. Rust, Civ App, 88 S.W. 
2d 787, modified on other grounds 
117 S.W.2d 69, 131 Tex. 632. 

Vt.—Goodwin v. Gaston, 164 A 772, 
103 Vt 367. 

4 C.J. p 622 note 11. 

Purpose of application or motion for 
rehearing see infra § 1428. 

58. Fla.—Atlantic Coast Line R. Co. 
V. City of Lakeland, 116 So. 669, 
94 Fla. 347. 

Tenn.—^Woolard v. Ferrell, 169 S.W. 

2d 134, 26 Tenn App. 197. 

4 C.J. p 622 note 12. 
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2. Grounds for Rehearing 


§ 1411. In General 

Qrounds for a rehearing exist only where the moving 
party establishes manifest errors or omissions which are 
so material that, if they are corrected, they should re¬ 
sult in a substantial alteration or change In the original 
opinion. 

Matters overlooked by the court on its former 
consideration of the case and new authority decisive 
of the issues in controversy are the criteria on 
which petitions to rehear are considered.®®*® Gen¬ 


erally a party will be entitled to a rehearing only 
because of some manifest error or omission which 
is so material that, if it is corrected, it should re¬ 
sult in a substantial alteration or change in the 
original opinion.®® This means that a rehearing 
will usually be refused if no material fact or prin¬ 
ciple of law has been overlooked or disregarded;®® 
if it is not made to appear that a rehearing would 
change the result or be of benefit to the moving 
party if the error or omission which is relied 


58.6 Tenn.—^Hamilton Nat Bank v 
Woods, 238 S.W.2d 109, 84 Tenn. 
App. 300. 

59. Ill.—Stauber v. Stauber, 217 Ill. 
App. 365. 

Kan.—Hicks v. Davis, 166 P. 774, 97 
Kan. 662 

La.—Coff(;y v. Lalanne, App., 24 So. 
2d 668—Neal v. Wyatt Lumber Co, 
2 La App 84. 

Neb.—De Bolt v. McBrlen, 147 N.W. 
462, 96 Neb 237. 

Nev.—Studebaker Bros. Co of Utah 
V. Witcher, 201 P. 322. 44 Nev. 468. 
Or.—Sharkey v. Portland Gas & Coke 
Co, 146 P. 660, 74 Or. 827. 

R.I,—Rhode Island Hospital Trust 
Co, V. S H. Greene & Sons Corpo¬ 
ration, 147 A. 425 

S C —Cox V. American Oil Co., 191 
SB 704, 183 S.C. 619. 

Tex.—San Antonio Independent 
School Dist. V. Water Works Board 
of Trustees, Civ.App, 120 S W 2d 
861, error refused—City of San 
Antonio v. Santa Rosa Infirmary, 
Civ App., 249 S.W. 498, reversed 
on other grounds Santa Rosa In¬ 
firmary V. City of San Antonio, 
Com App., 269 S.W. 926. 

Utah.—Beaver County v. Home In¬ 
demnity Co., 62 P.2d 436, 88 Utah 
1 . 

Wash—Gray v. Ramsey, 204 P. 4, 
117 Wash. 266 

Wis.—^Wisconsin Department of Tax¬ 
ation v Miller, 2 N.W.2d 362. 239 
Wis 607. 

4 C.J. p 622 note 13. 

Tundamental error 

Under supreme court rule, propo¬ 
sitions which did not have for their 
basis fundamental error could not 
as a matter of right be raised by de¬ 
fendant on motion for rehearing. 
NM—Wilson v Rowan Drilling Co., 
227 P.2d 365, 55 N.M. 81. 

AJUrmaiLos for want of briefs 

An order affirming a judgment for 
want of briefs is as conclusive as a 
judgment on briefs and argument, 
and a rehearing will not be granted 
unless a plain error appears on the 
record probably requiring a reversal. 
Keb.—De Bolt v. McBrien, 147 N.W. 
462, 96 Neb. 287. 


Bole applied oa. motion for new trial 
after trial de novo in appellate 
oonrt 

Ohio —Pyper v. Mutual Home & Sav¬ 
ings Ass’n of Dayton, App, 35 
NE2d 736, appeal dismissed 16 N. 
B.2d 424, 134 Ohio St. 345. 

60. Cal.—Meridian, Limited, v. City 
and County of San Francisco, 91 
P.2d 105, 13 C.2d 424. 

People V. Corlett, 163 P.2d 964, 
67 C.A.2d 33—Trousdell v. Equita¬ 
ble Life Assur. Soc. of U. S., 130 
P.2d 990, 66 C.A.2d 74—Davidson v 
Burns, 101 P 2d 668. 38 C.A.2d 188 

Fla.—Miakka Estates v. B. L. E 
Realty Corp, 181 So. 423, 132 Fla. 
307 

Ga—^Williamson v. Williamson, 116 
SE. 805, 164 Ga. 788. 

Idaho.—Malcolm v. Hanmer, 127 P. 
2d 331, 64 Idaho 66. 

Ind—J. C. Penney, Inc., v. Keller- 
meyer, 22 N E 2d 899, 107 Ind.App. 
253. 

La.—Coffey v. Lalanne, App., 24 So. 
2d 668. 

Mich.—Hale v. Cooper, 263 N.W. 769, 
271 Mich. 348. 

N C.—Doggett Lumber Co. v. Perry, 
196 SE 831, 213 N C. 633. 

Or.—Buell v. Jefferson County Court, 
164 P2d 188. 175 Or. 402. 

R. I.—Klanian v. New York Life Ins. 
Co.. 27 A 2d 338, 68 R.I. 262, 162 
ALR 87. 

S. C.—Hicks V. Hicklin, 197 S.B 390, 
187 SC. 366. 

Tex.—Benson v. Missouri, K. & T. 
R. Co, Civ.App, 200 S.W.2d 233, 
error refused no reversible error, 
certiorari denied 68 S.Ct. 206, 332 
U.S. 830, 92 L.Ed. 403—Blocker v. 
Brown Express, Civ.App., 144 S.W. 
2d 461, error refused—Nash v. 
Shell Petroleum Corp., Civ App, 
120 S W.2d 622, error dismissed— 
McCrary v McCrary, Civ.App., 
230 S.W. 187. 

Utah.—Adams v. Portage Irr. Reser¬ 
voir & Power Co., 81 P.2d 3C8, 96 
Utah 20. 

Vt.—Shea v. Pllette, 189 A. 164, 108 
Vt. 446, 109 A.LR. 933, followed in 
189 A. 169, 108 Vt 467. 

Wis.—Nakina Realty Co. v, City of 
Milwaukee, 25 N.W.2d 267, 249 

Wis. 365—^Wisconsin Department 
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of Taxation v. Miller, 2 N.W.2d 
362, 239 Wis. 607. 

Wyo—Texas Co v. Slefried, 160 
P.2d 99, 60 Wyo. 142. 

4 C.J. p 623 note 14. 

Failure of opinion to follow oonten- 
tions of counsel 

It is no ground for rehearing that 
the opinion does not follow the con¬ 
tentions of counsel for the success¬ 
ful party, since the court is gov¬ 
erned by fixed principles of law, not 
by the contentions of counsel. 

Or.—Comely v. Campbell, 187 P. 
1103, 96 Or. 345. 

Additional authorities 

Party is not entitled to a rehearing 
on the ground that additional au¬ 
thorities not discussed in the briefs 
supported his contention. 

R I —Klanian v. New York Life Ins 
Co., 27 A.2d 338, 68 II.L 262, 152 
A.L.R. 87. 

61. Cal.—Hemet Val. Growers v. 
Parssinen, 202 P.2d 326, 89 C.A.2d 
696. 

La—State ex rel. Riddle v. Jean- 
sonne, 18 So 2d 306, 205 La. 818. 

Bruce v. Kilpatrick Life Ins. Co. 
of La., App., 27 So.2d 634—^Wilson, 
Zurich General Accident & Liabil¬ 
ity Ins Co, Interveners, v. Nation¬ 
al Cas Co., App., 191 So. 674. 

NH—Normand v. Normand, 21 A.2d 
649, 90 N.H 648. 

N.Y.—Abbey Sales Co. v. Johnson, 
30 N.Y S.2d 296, 262 App.Div 1021. 
N.C—Jackson v. Mountain Sanitar¬ 
ium and Asheville Agru ulture 
School, 69 SE2d 29. 236 N C. 110 
Ohio—Grove v. Borchers, App, 81 
N.E 2d 238. 

Tex.—Rosette v. Reyna, Civ.App, 
196 SW.2d 668. 

Utah.—Salt Lake City v. Tellurlde 
Power Co., 26 P.2d 822, 82 Utah 
622. 

Wyo—Town of Glenrock v. Abadie, 
262 P.2d 393, 72 Wyo. Ill—Stry¬ 
ker V, Rasch, 113 P.2d 963, 67 Wyo. 
34, 186 A.L.R. 770. 

4 C.J. p 623 note 16. 

Correotlou of record 
Where correction of record re¬ 
quested by respondent after reversal 
would not be of benefit to respond¬ 
ent, motion for rehearing for pur- 
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upon in the petition is slight,®* nonprejudicial,®* 
or immaterial;®® where the questions involved on 
the appeal have become moot;®®*® where the mo¬ 
tion is made solely for the purpose of obtaining a 
direction for the payment of costs taxed in the ap¬ 
pellate court;®® or the petitioner, because of his 
failure to comply with rules of court, would not be 
entitled to be heard even if a rehearing were grant¬ 
ed.®® 


If no omissions or new authorities or points of 
law or fact are shown, the appellate court will 
seldom permit a rehearing simply for the purpose of 
obtaining a reargument on, and a reconsideration of, 
points, authorities, and matters which have already 
been fully considered by the court, on the assertion 
of counsel that, notwithstanding the court fully con¬ 
sidered everything wished to be urged on the re¬ 
hearing, it reached the wrong conclusion.®^ So a 


pose of supplementing record was I 
denied. 

Cal.—^West Coast Life Ins. Co. v. 
Crawford, 138 P.2d 884, 58 C.A.2d ! 
771. 

62. La.—Ducre v. Milner, 123 So. 
190, 11 La.App. 180, affirmed 126 
So. 72, 169 La. 819. 

R.I.—Town of Narragansett v. Ken- 
nelly, 115 A.2d 698. 

4 C.J. p 623 note 16. 

63. Cal.—Tatterson v. Standard Re¬ 
alty Co., 253 P. 770, 81 C.A. 23. 

Fla.—Miakka Estates v. B. L. E. Re¬ 
alty Corp., 181 So. 423, 132 Fla. 
807—Luria v. Bank of Coral Ga¬ 
bles, 143 So. 698, 106 Fla. 176. 
ICan.—McCue v. Hope, 170 P. 1051, 
102 Kan. 147, 390. 

Mo.—Moore v. Black. App., 275 S.W. 
649. 

Nev.—^Warren v. De Long, 60 P.2d 
608, 67 Nev. 181. 

Ohio.—Goeta v. Jacobs, App., 98 N.E. 
2d 69. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Sutton, 104 S.W.2d 834, 21 Tenn. 
App. 81. 

Tex.—O’Keefe v. Rose, Civ App., 23 
S.W. 2d 542, reversed on other 
grounds Rose v. O’Keefe, Com. 
App., 89 S.W.2d 877—Davis v. 
Hemphill, Clv.App., 243 S W. 691 
—Taylor v. First State Bank of 
Hawley, Clv.App., 178 S.W. 35— 
Alexander v. Garcia, Civ.App., 168 
S.W. 376. 

Wash.—^Armstrong v. Burkett, 180 
P. 878, 104 Wash. 476. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Simpson Bros., 157 P. 680, 24 Wyo, 
27. 

4 C.J. p 623 note 17, p 624 note 26. 
Brronsoas Instmottons 
Where any harm done to appel¬ 
lant by erroneous Instructions had 
been rendered Innocuous or redressed 
by affirmance of Judgment on condi¬ 
tion of remittitur, appellant’s peti¬ 
tion for rehearing would be denied. 
Ind.—Continental Optical Co. v. 
Reed, 88 N.E.2d 56, 119 Ind.App. 
643. 

64. Cal.—Bence v. Teddy’s Taxi, 283 
P. 86, 101 C.A. 748. 

Hawaii.—Chun Ngit Ngan V. Pru¬ 
dential Ins. Co. of America, 28 Ha¬ 
waii 157. 

Ky.—U. S. Fidelity ft Guaranty Co. 
V. Travelers’ Ins. Mach. Co„ 183 
8.W, 492. 169 Ky. 168. 


N.T.—Mississippi Shipbuilding Cor¬ 
poration V. Lever Bros. Co., 143 N. 
B. 744, 237 N.Y. 666. 

Or—Hughes v. Heppner Lumber Co., 
286 P.2d 126, 206 Or. 11. 

Tenn.—Barretsville Bank & Trust 
Co. V. Bolton, 187 SW.2d 306, 182 
Tenn. 364. 

Tex.—Grand Fraternity v. Mulkey, 
186 SW. 682, 62 Clv.App. 147. 

Vt.—Goodwin V. Gaston, 164 A. 772, 
103 Vt. 357. 

4 C.J. p 623 notes 14 [a], [b], 18, 
p 633 note 11. 

64.6 Tex.—Bray v. Peden, Clv.App., 
213 S.W.2d 469—Meriwether v. 
Stanfleld, Civ.App , 196 S.W.2d 704 
—Carter v. Bradshaw, Clv.App., 
138 S.W.2d 187—Payton v. Travis 
County, Civ App., 129 S.W.2d 361, 
error dismissed. Judgment correct. 
Bspsal of statute 
Supreme court could not reconsider 
its ruling that certain provision of 
proposed bargaining agreement vio¬ 
lated Right to Work Law, where 
Right to Work Law was repealed 
and question would become moot be¬ 
fore any decree rendered could be¬ 
come final. 

La,—Mlrabeau Food Store v. Amal¬ 
gamated Meat Cutters and Butch¬ 
ers’ Workmen of North America, 
Local Union No. 437, 89 So 2d 892, 
230 La. 921. 

Stipulation of ssttloment 

Where parties to appeal, after or¬ 
der granting a rehearing filed a writ¬ 
ten stipulation settling all matters 
in controversy between them, and 
questions presented on rehearing 
were thus rendered moot, order 
granting rehearing was set aside and 
motions for rehearing denied without 
consideration on merits. 

N.M.—Mendoza v. Gallup South¬ 
western Coal Co., 66 P.2d 426, 41 
N.M. 161. 

65. La.—^Neal v. Wyatt Lumber Co., 
2 La.App. 84. 

4 C.J. p 628 note 19. 

66. M#nt.—^Finley v. School Diet. 
No. 1 of Missoula County, 163 P. 
1010, 61 Mont. 411. 

67» Ariz.—Cerro Cobre Development 
Co. V. Duvall, 160 P. 25, 18 Arlz. 
334. 

Colo.—^London Guarantee ft Accident 
Co. V. Officer, 242 P. 089, 78 Colo. 
441. 


Fla.—^Atlantic Coast Line R. Co. v. 
City of Lakeland, 115 So. 669, 94 
Fla. 847. 

Kan.—McComb v. Stanolind Oil ft 
Gas Co.. 191 P.2d 743, 164 Kan. 
609—Federal Land Bank of Wichi¬ 
ta v. Ludwig, 146 P 2d 666, 168 
Kan. 275. 

Ky. — Shinkle v, Covington, 13 Ky. 
Op. 889. 

Minn.—Standard Clothing Co. v. 
Wolf, 17 N.W.2d 329, 219 Minn. 
128. 

N.T —Quinby v. Public Service Com¬ 
mission of New York, Second Dist, 
124 N.E. 790, 227 N.Y. 601. 

City of Buffalo v. Cottle, 7 N.Y. 
S 2d 72, 265 App Div. 751. 

N.C.—Abrams v Metropolitan Life 
Ins Co., 29 S.E.2d 130, 224 N.C. 1 
—^Weston v. John L. Roper Lum¬ 
ber Co., 83 SE. 693, 168 N C. 98. 
N.D.—^Muhlhauscr v. Becker, 20 N. 
W.2d 353, 74 N.D. 103—State v 
Van Horne, 2 N.W.2d 1, 71 N.D 
456—Golden Valley County v. 

Greengard’s Estate, 284 N.W. 423, 
69 N.D. 171. 

Ohio.—Crawford v. Bach, App, 101 
NE.2d 144—Ludy v. Ludy, App., 
84 N.E. 2d 120—Acme Mortg. & Inv 
Co. V. Bachelor, App, 82 N.E 2d 
668—Booher v. Lowe, App , 76 N.E. 
2d 217—Rea v. Fornan, App., 46 
N E 2d 664—Francisco v. City of 
Columbu.s, App., 31 N E 2d 243. 

R.I—Coates v. Coleman, 61 A 2d 630, 
72 R.I. 304—Longley v. McCul¬ 
lough, 28 A 2d 752, 68 R I. 395— 
Owens V. Hagenbeck-W a 11 a c e 
Shows Co, 192 A 464, 68 R.I. 268, 
112 A L.R 113—Newberger v. New 
York Life Ins Co., 188 A. 466— 
Glens Falls Indemnity Co. v. 
American Awning ft Tent Co., 181 
A. 297, 56 R.I. 308—Chabot v. 

Andre, 161 A. 496—Rhode Island 
Hospital Trust Co. v. S. H. Greene 
ft Sons Corporation, 147 A. 426— 
Morrison v. Rhode Island Co., 104 
A. 609. 

Tenn. — Evans v. Mayberry, 279 S.W. 
2d 706, 198 Tenn. 187—Lee v. Har¬ 
rison, 270 S.W.2d 178, 196 Tenn. 
608—Shoaf v. Bringle, 241 S.W.2d 
882, 192 Tenn. 695—Smith v. Sloan, 
227 6.W.2d 2, 189 Tenn. 868—Mes¬ 
ser v. Reid. 208 8.W.2d 628. 186 
Tdan. 94—Woods v, City of La 
Follette. 207 S.W.2d 672, 186 Tenn. 
666—City of Knoxville v. Hargis, 
198 S.W.2d 656, 184 Tenn. 162. 
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rehearing will not be granted by the appellate court 
unless it is shown to have overlooked some decisive 
question duly submitted by counsel or based its 
decision on a wrong principle of law.®*^-® 

A rehearing will not be granted for the purpose 
of considering or giving the parties the benefit of 
illegal transactions,®8 for the purpose of impeaching 
a judgment for fraud,®® where an appeal has been 
dismissed,*^® because of a defect in the proceedings 
below,71 because of defects in perfecting the ap- 
peal,72 because the petitioner has been compelled 
to change counsel while the litigation was pend¬ 
ing,7® because of an erroneous assumption of juris- 
diction,7^ to enable a technical defense to be urged7® 


or additional briefs to be filed,7® to review the de¬ 
cision of the appellate court in refusing an applica¬ 
tion for a writ of error,77 because of any deficiency 
in a petition to transfer a case from one court to 
another,78 or because no opinion was filed within 
the statutory time;7® nor will an intermediate ap¬ 
pellate court grant a rehearing after having awaited 
a decision of the supreme court in another case for 
a long time, if satisfied of the correctness of its 
original opinion, although the supreme court has not 
delivered an opinion.®® 

Grounds for a rehearing may, however, be prop¬ 
erly afforded by a material mistake or error of law 
in the decision;®! the appellate court^s misappre- 


Woolard v. Ferrell, 169 S.W 2d 
184, 26 Tenn.App. 197—Myrlck v. 
Johnson, 160 S.W.2d 186, 25 Tenn. 
App. 483—Fortune v. McQinn, 139 
S.W.2d 266, 24 Tenn.App 86— 

Badger v. Boyd, 66 SW.2d 601, 16 
Tenn.App. 629. 

Vt—McAllister v. Benjamin, 121 A. 
263, 96 Vt. 476—^Waterman v. Moo¬ 
dy, 103 A. 826, 92 Vt. 218. 

Wyo.—Town of Glenrock v. Chicago 
& N. W. By. Co.. 281 P.2d 455, 73 
Wyo. 395—Mayor v. Board of Land 
Com’rs, 196 P.2d 762, 64 Wyo. 409 
—Watts V. Lawrence, 188 P. 34, 26 
Wyo. 367. 

4 CJ. p 624 note 26, p 633 note 10. 
Similar statements of rale 

(1) Rehearings are not allowed 
merely for reargument, but only 
when there is shown a reasonable 
probability that the court reached 
an erroneous conclusion or over¬ 
looked some important question nec¬ 
essary to be discussed in order to 
arrive at a full and proper under¬ 
standing of the case. 

Nev.—In re Aguirre’s Estate, 66 P. 
2d 686, 67 Nev. 275. 

(2) Where reasons for reargument 
after rendition of decision appearing 
in defendant’s motion for reargu¬ 
ment presented no matter which was 
not fully considered and passed on 
in reaching conclusion stated In orig¬ 
inal opinion of supreme court, mo¬ 
tion would be denied. 

R.I.—Rosenthal v. United Elec. Rys. 
Co., 83 A.2d 918, 79 R I. 11—Canal 
St. Garage & Auto Servicing Co. 
v. Allen, 18 A.2d 887, 66 R.I. 129— 
De Robbio v. De Robbie, 16 A.2d 
327, 66 R.I. 448. 

Vt.—Leblanc v. Deslandes, 90 A.2d 
802, 117 Vt. 248—^Ackerman v. Ko- 
gut, 84 A.2d 181, 117 Vt. 40. 

(8) Under court rule, pertaining to 
motions for rehearing, questions 
which were or might have been pre¬ 
sented on original hearing cannot be 
considered. 

N.M.—Pltek v. McGuire. 184 P.2d 
647, 61 N.M. 864, 1 A.L.R.2d 830. 
673 N.C.—North Carolina UUlltles 


Commission v Norfolk Southern 
Ry. Co., 32 S.E.2d 346, 224 N.C. 
762. 

68. Mich.—Reeg v. Burnham, 20 N 
W. 708, 21 N.W. 431. 66 Mich. 39. 

4 C.J. p 624 note 27. 

69. Tex —^Hunter v. Gulf Produc¬ 
tion Co. Civ App., 220 S.W. 163. 

4 C.J. p 624 note 28. 

70. Idaho—^Wood v. Tanner, 99 P. 
123, 1053, 16 Idaho 689. 

71. Ark.—Burke v St. Louis, etc, 
R, Co., 61 SW. 468, 72 Ark 266. 

4 C.J. p 624 note 30. 

72. La.—^Whitehead v. Tulane, 11 
La Ann 302. 

4 C.J. p 624 note 31. 

Appeal boad 

(1) On application for rehearing 
after decision on merits It was too 
late to relitigate question of failure 
of appellant to Ale appeal bond with¬ 
in statutory time which was present¬ 
ed and determined on motion to dis¬ 
miss appeal on questions of law and 
fact. 

Ohio—Crawford v. Bach, App., 101 
N.E,2d 144. 

(2) Pact that joint statutory bond 
on appeal may have been given 
securing payment of judgment 
against defendant was not ba.sl8 for 
reversal of judgment as to him or 
granting of petition for rehearing. 
Cal.—Carnes v. Pacific Gas & Elec¬ 
tric Co., 70 P.2d 717, 21 C.A.2d 
668 . 

73. Or.—Hough v. Porter, 96 P. 732, 
98 P. 1083, 102 P. 728, 61 Or. 318. 

74. Nev.—^Warren v. Wilson, 210 P. 
997, 46 Nev. 272, motion denied 212 
P. 497, 46 Nev. 272. 

4 C.J. p 624 note 36. 

7B. D.C.—Otterback v. Patch, 6 App 
D.C. 69. 

76. Ind.—Rownd v. State, 61 N.B. 
914, 52 N.E. 396, 162 Ind. 89. 

77. Tex.—Hines v. Morse, 47 S.W. 
516, 92 Tex. 194. 

Texas Employers’ Ins. Ass’n v. 
Texas & P. Ry. Co., Civ.App., 129 
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S.W 2d 746, error dismissed, judg¬ 
ment correct. 

Befasal and dismissal of writ 

For the purpose of a motion for 
rehearing, there Is no distinction 
between refusal and dismissal of a 
writ of error by the supreme court. 
Tex—Brown v. Linkenhoger. Civ. 
App., 163 S.W 2d 342, error re¬ 
fused. 

78, Ind —Kraus v. Lehman, 83 N. 
E. 714, 84 NE 769. 170 Ind. 408, 
16 Ann.Cas. 849. 

79, Md.—McCalls Ferry Power Co. 
v. Price, 69 A. 832, 108 Md. 96. 

80. Tex—Splller v. Holllnger, Civ. 
App., 172 S.W. 176. 

81. Iowa.—Matthews v Quaintance, 
216 N.W. 707, 204 Iowa 520. 

La—Stevens v. Johnson, 87 So.2d 
743, 230 La. 101. 

Ohio—Spencer v. Spencer, 89 N.E. 

2d 496, 87 Ohio App 639. 

Tex.—Walker v. Ward, 183 S.W. 
1144, 106 Tex. 439 

Lakey v. McCarroll, Civ.App, 
137 SW.2d 819—U S. Royalty 
Ass’n v. Stiles, Civ.App., 131 S.W. 
2d 1060, error dismissed. Judgment 
correct. 

Vt.—Spaulding v. Mutual Life Ins. 
Co. of New York, 109 A. 22, 94 Vt. 
42. 

4 C J. p 624 note 40. 

Awarding of ooats 

Since the Judgment of the supreme 
court IS a public record from which 
the parties can Immediately deter¬ 
mine the court’s Judgment with re¬ 
spect to the awarding of costs, par¬ 
ties are bound legally to know the 
terms of the Judgment entered and if 
dissatisfied with the portion award¬ 
ing costs may present the matter on 
motion for rehearing in the same 
manner as any other Justiciable is¬ 
sue claimed to have been erroneous¬ 
ly decided. 

Neb.—Rehn v. Bingaman, 40 N.W.2d 
673, 152 Neb. 171. 

Doubt as to degree of proof regnlred 
Utah.—^Klrchgeetner v. Denver A R* 
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hension of the record or mistake as to the facts ;82 
failure of the court to consider a particular matter 
or theory, *83 the court^s overlooking material admis¬ 
sions in the pleadings of the prevailing party 
the court's failure to consider certain questions or 
exceptions which were properly before it;®^ the 
necessity of a rehearing to correct some injustice 
involved in the original decision the fact that 
the decision of the appellate court is based on points 
which were not considered in the court below or on 
the hearing of the appeal the impropriety of the 
directions given to the trial court on remand;®® 
the fact that one or more of the justices participat¬ 
ing in the original hearing has changed his views 
the affirmance of a judgment on a theory totally dif¬ 


ferent from that on which it was rendered by the 
trial court;®® a change of facts so that the mandate 
of the appellate court cannot possibly be executed;®^ 
or the fact that the concurrence of one of two 
judges constituting the court delivering the judg¬ 
ment on appeal is limited to the result and thereby 
the law of the case is not made, even when the 
result must be the same as announced in the original 
opinion.®® 

Curable or correctable errors. Errors or omis¬ 
sions which can be cured by remittitur®® or 
amendment®'* usually do not afford grounds for re¬ 
hearing; nor do clerical or patent errors which the 
appellate court has power to correct without a re¬ 
hearing.®® 


G. W. R. Co.. 225 P.2d 754, 118 
Utah 37. 

B2. Ark.—^Wilkinson v. James, 262 S 
W. 319, 164 Ark. 476. 
pia.—^U. S. Phosphoric Products Cor¬ 
poration V. Lester, 166 So. 763, 116 
Fla. 309 

Ky—Heidelberg Brewing Co. v. E. P 
Prichard Co., 219 S.W 2d 66, 309 
Ky. 847. 

Minn.—Briggs v. Kennedy Mayon¬ 
naise Products, 297 N.W. 342, 209 
Minn. 312. 

4 C J. p 626 notes 41, 

.Brror 1& oaloiilatliig auoimt raoov- 
•red 

Where reexamination of the rec¬ 
ord disclosed that the court erred in 
calculating the amount recovered by 
plaintiff, the petition to rehear was 
granted and error corrected. 

N.C.—Fidelity & Deposit Co. of 
Maryland v. Board of Education of 
Pender County, 169 S E. 926, 204 N. 
C. 607. 

Bonbt as to partioolar fact 

La.—Fogleman v. Interurban Transp. 

Co, 187 So. 73, 192 La. 116. 

Wls.—Hadrian v. Milwaukee Elec¬ 
tric Railway & Transport Co., 3 N 
W.2d 700, 241 Wls. 122, reheard 6 
N.W.2d 766, 241 Wls. 122. 

83. Ohio.—Spencer v. Spencer, 89 N 
E.2d 496, 87 Ohio App. 639. 

Wyo—Mltter v. Black Diamond Coal 
Co, 193 P. 620, 27 Wyo. 72, reheard 
206 P. 162, 28 Wyo. 439. 

Tallurs to allow interest asked for 
Where the court reversed the Judg¬ 
ment and remanded the cause, with 
•directions to enter Judgment for 
plaintiff for a speciflod amount, 
which did not include interest asked 
for by plaintiff, his remedy was to 
file a motion for a rehearing or to 
modify the opinion. 

Mo.—McWilliams v. Drainage Diet 
No. 19, Caldwell County, App., 236 
S.W. 367. 

7S4. N.C.—Mason v. Pelletier, 80 N.C 

eft. 


85. Fla.—Surf Club v. Tatem Surf 
Club, 10 So.2d 654, 151 Fla. 406 

Wash.—Hale v. Stenger, 63 P. 664. 

22 Wash 699. 

4 C J. p 625 note 60. 

86. Fla—Mayflower Inv. Co. v 
Brill, 180 So. 764, 132 Fla. 630. 

NC—Lee v Martin, 123 S E. 631, 188 
N.C. 119. 

Wyo —North Laramie Land Co. v 
Hoffman, 195 P 988, 27 Wyo 271 
4 C J. p 626 note 42 

Depriving defendant of day in court 

Defendant’s motion for rehearing 
should be granted on ground, conced¬ 
ed by plaintiffs' attorney to be cor¬ 
rect, that supreme court, on reversal 
of Judgment rendered for defendani 
after granting defendant’s motion to 
dismiss complaint, erred In directing 
trial court to enter Judgment for 
plaintiffs as prayed for in complaint 
because entry of Judgment directed 
would deprive defendant of day in 
court by not permitting defendant to 
offer evidence supporting defense on 
issues made by pleadings 
Ariz—Robison v. Brotherhood of R 
R Trainmen Ins. Dept, 243 P.2d 
472, 74 Ariz. 44. 

Xahcarlng where new Jndgmeat after 
reversal would be fruitless 

Where a Judgment curable by re¬ 
mittitur has been reversed, the ap¬ 
pellate court may, upon a showing 
that a new Judgment would be fruit¬ 
less because of appellant’s going in¬ 
to receivership, grant a rehearing to 
determine whether an affirmance con¬ 
ditioned upon remittitur of a fixed 
amount should be ordered, rather 
than a reversal 

Fla.—Florida East Coast Ry Co. v 
Guilford, 142 So. 909, 104 Fla. 871, 
modified on other grounds 143 So. 
446, 104 Fla. 370—Florida Bast 

Coast Ry. Co. v. Townsend, 142 So 
909, 104 Fla. S71, modified on other 
grounds 143 So. 446, 104 Fla 362 

87. Fla.—Jacques v. Wellington 
Corporation, 183 So. 718, 134 Fla 
211 . 


Hawaii.—In re Estate of Bishop. 36 
Hawaii 545. 

La—Caldwell v. Western M. & F. 

Ins. Co , 19 La 48. 

4 C.J. p 625 note 43. 

Xeasous not asslerued 

Where Judgment was reversed for 
reasons not assigned in any of thi* 
briefs or oral arguments of counsel, 
defendants in error were held enti¬ 
tled to petition for rehearing 
Colo.—People ex rel. Park Reservoir 
Co v. Hlnderlider, 67 P 2d 891. 9S 
Colo 605 

88. Ill.—Punk V. People, 167 Ill. 

App 614 

89. Wls—Jacobs v. Queen Ins. Co, 
101 N.W. 1090, 123 Wis 608 

9a NY.—Miller v. King, 34 N.Y S 
426, 88 Hun 181. 

4 C J p 626 note 47. 

91. S D.—Salem Independent School 
Dist. No. 17 of McCook County v 
Circuit Court of McCook County in 
Second Judicial Circuit, 244 N.W 
373, 60 SD. 341 

92. Utah—Fenstermaker v. Tribune 
Pub. Co., 46 P. 1097, 13 Utah 632, 
36 L.R A. 618. 

93. Ind —Shank v. McCordsvllle 
Lodge No 338 I. O. O. P., 88 N.E 
85, 93 NE 462, 47 Ind.App. 331. 

4 C.J. p 623 note 20. 

94. Fla.—Indian River Mfg. Co. v. 
Wooten, 37 So. 731, 48 Fla. 271, 
278. 

96. Cal.—^Keyes v. Nims, 184 P. 695, 
43 C.A. 1. 

Fla.—Grace v. Hendricks, 140 So. 
790, 103 Fla. 1168. 

La.—^In re Roy, 16 So 2d 79, 204 La 
266—Barraque v. Neff, 11 So.2d 
697, 202 La. 360—Brock v. Blade, 
Rogers & Co, 187 So. 61, 192 La. 
49—Reconstruction Finance Corp. 
V Mlckelberry, 179 So. 49, 189 La 
106—Jaenke v. Taylor, 106 So. 711, 
160 La. 109. 

Bywog V. La-Tex Community Oil 
Co.. 8 La App. 699—Neal v. Wyatt 
Lumber Co., 2 La.App. 84. 
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Waiver, No rehearing will be granted on account 
of errors, which would have otherwise furnished 
grounds for rehearing, if such errors®® or the right 
to rehearing®'^ have been waived by the party seek¬ 
ing the same; or where the assumption or state¬ 
ment of fact,®® or the decision®® claimed to be er¬ 
roneous, is in accordance with a previous admission 
or stipulation of the petitioner. Where plaintiff- 
appellee on suggestion by the appellate court in its 
original opinion to file a remittitur filed a remittitur 
without prejudice to his motion for a rehearing, 
there was no waiver of the motion.®®*® 

§ 1412. Probable Alteration or Decision on 
Rehearing before Court Differently 
Constituted 

It It not a oi*ound for a rehearing that the member¬ 
ship of the court has changed or may possibly change. 

A rehearing will not be granted merely because 
a change in the membership of the court is about 
to take place or has already occurred nor will a 
rehearing be granted because the judge writing the 
majority opinion was not present or a member of 
the court at the time of oral argument® or the sub¬ 
mission of the cause.® However, where other suffi¬ 
cient circumstances exist, a rehearing may be grant- 


APPEAL & ERROR §§ 1411-1413 

ed when the personnel of the court has been 
changed.®*® 

The fact that the case was originally heard by a 
division of, or less than, the full court is not ground 
for rehearing,* unless there is such dissent or dis¬ 
agreement as entitles the party to have the case re¬ 
heard by the full bench,® or the case is otherwise 
one which a party is, by constitutional or statutory 
provision, entitled to have heard by the court int 
banc.® 

Death of one of the judges who heard the argu¬ 
ment, occurring before the decision was rendered, 
does not necessitate a rehearing, where the surviv¬ 
ing judges constitute a majority of the court and 
are agreed in opinion.^ 

It has been held that a petition for a rehearing 
does not lie on the ground that the court which 
rendered the decision was not legally constituted.® 

§ 1413. Defects or Errors Relating to Record 

Ordinarily a rehearing will not be granted becautef* 
of defects or errors in the record, unless a sufficient ex¬ 
cuse is given for the failure to correct the record before 
submission of the case. 

Defects or errors in the record or transcript ordi¬ 
narily do not warrant the granting of a rehearing,® 


Wyo—Hanks v Hanks, 192 P. 689, 
27 Wyo. 65—Koshland v. Weber, 
152 P. 167, 23 Wyo. 241. 

96. Ga—Standard Growers’ Ex¬ 
change V G O. Hams & Son, 125 
SE 782, 33 GaApp 195. 

RI—Raftery v. Reilly, 102 A. 963 

Tex—Taylor v. First State Rank of 
Hawley, CIv.App , 178 S W 35 

Rehearing because of matters which 
have been waived or not urged at 
original hearing see infra § 1421 

97. Tex—Mnsterson v. Town of 
Hedley, Civ.App , 265 S W. 406. 

4 C J. p 623 note 23. 

98. Wyo —Quinlan v. St. John, 203 
P. 1088, 28 Wyo 91. 

4 C.J. p 623 note 22. 

99. Minn—Smith v. St Paul, 72 N. 
W. 104, 210, 69 Minn. 276. 

99.5 Tex.—Burchfield v. Tanner, 

Civ App., 175 S.W.2d 756, reversed 
on other grounds 178 S.W.2d 681, 
142 Tex. 404. 

1. Ill.—Glasser v. Essanoss Thea¬ 
tres Corp., 104 N.E2d 510, 346 Ill 
App. 72, affirmed 111 N.E.2d 124. 
414 Ill. 180. 

Mont.—Gas Products Co v. Rankin, 
207 P. 993, 63 Mont 372, 24 A L.R 
294. 

N.D.—Corptu Juris Ssonudnm cited 

in Golden Valley County v Green- 
gard’s Estate, 284 N.W. 423, 432, 
69 N.D. 171. 


Tex—Boynton Lumber Co. v. Hous¬ 
ton Oil Co of Texas, Civ.App., 189 
S W 749, dismissed for want of 
Jurisdiction 

Wyo—Wolbol V Steinhoff, 170 P. 

381, 25 Wyo 227. 

4 C.J. p 625 note 51 

2. Tex--Hudson v. St. Louis South¬ 
western Ry Co. of Texas, Com. 
App , 295 S W 677. 

Qualls V Fowler, Civ.App., 186 
S W 266, error refused. 

3. Or—^^Va^^on Const. Co. v. Grant, 
2 P.2d 1118, 137 Or 410. 

3.5 Fla.—Olds v. Alvord, 188 So 652, 
136 Fla 619, modified on other 
grounds 191 So 434, 139 Fla. 1, 746, 
certiorari denied 60 S Ct 141, 308 
U S. 603, 84 L.Ed. 606 

4. Fla —.Singer v. Ben How Realty, 
34 So 2d 663, 160 Fla 57. 

Wyo.—CofCco V. IlairiB, 199 P. 931, 
27 Wyo 494. 

5. S.C.—Tindall v. Columbia Mills 
Co, 67 SE. 908. 

4 C.J. p 626 note 46. 

6. Mo.—McAllister v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co, 
26 SW2d 791, 324 Mo. 1005. 

**red 0 ral question.” 

The fact that action was based 
on the Federal Employers’ Liability 
Act did not raise a ’’federal ques¬ 
tion” within meaning of the Consti¬ 
tution so as to require transfer of 
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appeal from the supreme court in* 

division to the supreme court in 

banc. 

Mo—Pashea v. Terminal R. Ass’n of 
St. Louis, 166 SW2d 691, 360 Mo. 
132, certiorari denied, 63 S.Ct 664, 
318 US. 763, 87 L Ed 1136. 

7. S.D.—State v. Sioux Bealls Brew¬ 
ing Co, 68 N.W. 928, 6 S.D. 360, 26 
LRA 138 

4 C J p 625 note 52. 

8. SC—Williams v. Dcnet, 14 S E 
288, 35 S C r.98 

Tenn —Hubbard v. Fravell, 12 Lea 
304. 

4 C J p 625 note 53. 

9. Ind —Davidson v. Davidson, 91 N. 
E 2d 796. 120 Ind App 263 

Ky—Young v North East Coni Co, 
240 S.W. 56, 194 Ky. B20—Meyers 
V. Saltry, 175 S.W. 626, 164 Ky. 
350. 

La—Louisiana Power & Light Co. v. 
Becker, App., 123 So 910. 

Miss —Union Motor Car Co v. Cart- 
ledge. 97 So. 801, 133 Miss. 318. 

Or—Nealan v. Ring, 193 P. 747, 98 
Or. 490. 

Tex—Van Horn v. Hidalgo County 
Water Control & Improvement 
Dist. No. 1, Civ.App, 61 S.W.2d 
641, reversed on other grounds Hi¬ 
dalgo County Water Control and 
Improvement Dist. No. 1 v. Van 
Horn, 84 S W.2d 699, 125 Tex. 486 
—Texas Employers’ Ins. Ass’n v. 
King, Civ.App., 49 S.W 2d 636— 
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especially where it is apparent that such defects 
or errors were immaterial and did not affect the de¬ 
cision of the case.i® Accordingly it has been held 
that a rehearing will not be granted because the bill 
of exceptions or abstract did not contain all the evi- 
dence.ii 

The rule seems to be otherwise, however, where 
special circumstances are shown and a sufficient ex¬ 
cuse is given for a failure to correct or perfect the 
record before submission of the case.^^ Also, the 
fact that the assignment of errors as contained in 
the abstract of the record differs materially from the 
assignment of errors on the record is a sufficient 
cause for a rehearing where the attention of the 
court is not called to it on the original hearing of the 

case.13 

§ 1414. Failure to Set Out Reasons for De¬ 
cision 

It it not a ground for rehearing that the appellate 
court hat failed to set out In detail the reasons for its 
daolslon. 


Generally, it is not ground for a rehearing that 
the appellate court did not in its opinion detail the 
evidence and circumstances, thus showing the proc¬ 
ess by which it reached its conclusion.^^ Where 
the ground of reversal was definitely stated in the 
opinion of the court, and counsel thereafter, in 
separate entries submitted to the court, properly in¬ 
corporated the ground for reversal, a motion for 
rehearing requesting that the court specify in writ¬ 
ing the ground of its reversal will be overruled.^^-^ 

§ 1415. Erroneous Reasons for Correct Deci¬ 
sion 

Erroneous reasons given In support of an admittedly 
correct decision do not warrant a rehearing. 

A rehearing will not be allowed on the ground 
that the reasons assigned by the court in its opinion 
are erroneous, or that stress is laid on an immaterial 
fact, where the decision is admittedly correct,^® and 
a judgment based on several grounds will not be re- 


Jones y. Jones. Civ.App.. 41 S.W. 
2d 496. 

Vt.—^Higgins v. Metzger, 143 A. 394, 
101 Vt 285. 

4 C.J. p 626 note 54. 

Xasafflolsnoy of case-made stipulated 
to be correct 

Where counsel has stipulated that 
the case-made Is true and correct 
and Joins in a request that the Judge 
of the court, who Is successor of the 
trial Judge, settle and certify the 
case-made, and present the cause on 
its merits, he cannot be heard in a 
petition for rehearing to question 
the sufficiency of the case-made and 
Its certification. 

Okl.—Ingraham v. Byers, 160 P. 905, 
50 Okl 463. 

10. Cal —^West Coast Life Ins. Co. 

V. Crawford, 138 P.2d 384, 68 C.A.2d 
771. 

N.T.—Burt V. Oneida Community, 34 
N.E. 288, 138 NY. 649. 

4 C.J. p C26 note 65. 

11. Mo.—Butterfield v. Butterfield, 
197 S.W. 874, 195 Mo.App. 37. 

4 C.J. P 626 note 56. 

12. La.—Richards v. Riddle, App, 
68 So.2d 214, reheard 62 So.2d 166. 

Mo.—Green v. Kansas City, Mo., 
App., 77 S.W.2d 662. 

Tenn.—Cross Mountain Coal Co. v. 
Ault, 9 S.W.2d 692, 167 Tenn. 461 
—Shaw V. Shaw, 277 S.W. 898, 162 
Tenn. 360, rehearing denied 280 S. 

W. 23, 152 Tenn. 662. 

Sutton V. Sutton, 8 Tenn.App. 
838. 

Tex.—Indian Territory Illuminating 
Oil Co. V. Rainwater, Civ.App^ 140 
8.W.2d 491, error dismissed. 


Vt—Higgins v. Metzger, 143 A. 394, 

101 Vt 285. 

4 C J. p 626 note 57. 

Knowledge of a defect in the reo- 

ord is a circumstance affecting the 
supreme court's discretion in permit¬ 
ting or denying correction of the rec¬ 
ord on rehearing, although ignorance 
due to a party’s own fault does not 
create an exceptional case sufficient 
to Justify a rehearing. 

Vt.—^Higgins V. Metzger, 143 A. 394, 

101 Vt 285. 

mstake on port of clerk 

(1) Where a case was affirmed 
witliout passing on the merits be¬ 
cause of the absence of a statement 
of facts, it will subsequently be con¬ 
sidered on its merits, where the clerk 
of the lower court sends a statement 
of facts approved by the trial Judge 
stating that it was by mistake on 
the clerk's part that the statement 
did not accompany the record orig¬ 
inally. 

Tex—Turner v. State, 186 S.W. 822, 

79 Tex.Cr. 390. 

(2) Petition for rehearing filed 
within thirty days after Judgment of 
affirmance would be granted, where 
Judgment was affirmed because rec¬ 
ord did not show that bill of excep¬ 
tions was marked filed or that it con¬ 
tained all the evidence, and petition 
showed that bill of exceptions had 
been marked filed and had statement 
that it contained all the evidence, 
which facts were certified by clerk 
showing that by oversight such mat¬ 
ters had been omitted from original 
record. 

Tenn.—Cothron v. Cothron, 110 S.W. 

2d 1064, 21 Tenn.App. 888. 
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OmlBsion of order of appeal 

Where an order of appeal was er¬ 
roneously omitted from the tran¬ 
script, rehearing will be given to 
consider the case. 

La—Sullivan v. Tremont & G. R> 
Co., 4 La App. 368. 

Waivers of oltatiou 
Where supreme court refused to 
consider devolutive appeal attempted 
to be taken at subsequent session ol 
court after entry of Judgment b(‘- 
cause appellees had not been cited, 
appellant was granted rehearing on 
showing that attorneys for appollet' 
had accepted service of petition of 
appeal, but through Inadvertence 
documents evidencing waivers of ci¬ 
tation of appeal were omitted from 
supplemental transcript filed in su¬ 
preme court. 

La—U. S ex rel. Landry v. National 
Surety Co of New York, 187 So. 9, 
191 La. 1017. 

13. Ill.—Bartling v. Thiel man, 82 
Ill App 297, affirmed 66 N.E. 677, 
183 111. 88. 

14. N.T.—^Edgerley v. Long Island 
R Co.. 61 N.Y.S. 677, 46 App.Dlv. 
284. 

14.6 Ohio.—Crellln v. Parish, App., 
137 N.E.2d 161. 

15. Fla.—^Atlantic Coast Line R. Co 
V. City of Lakeland, 115 So. 669, 94 
Fla. 847. 

Utah.—Corpiia JdrlB cited in Salt 
Lake City v. Telluride Power Co., 
26 P.2d 822, 823, 82 Utah 622. 

4 C.J. P 627 note 60. 

OoataatioiL bef ora court 
Where original opinion erroneously 
held that contention was not proper- 
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viewed as long as it appears that any one of the 
grounds assigned is valid.^® 

§ 1416. Decision by Divided Court 

It It not necattarlly t pround for rehearing that the 
dea^tfon was by a divided court unleta there ia an express 
statutory provision to that effect. 

Ordinarily a rehearing may be granted, under 
permissive statutes or court rules, where the judges 
of the appellate court are divided in opinion, espe¬ 
cially in cases where the judgment is affirmed by 
operation of law, and the decision is final in its 
nature, and other methods of review are not open 
to the petitioner, or where the division of the court 
results from the absence of one or more of the 
judges.i*^ If there is no express provision, how¬ 
ever, a mere division of opinion is not sufficient 
ground for granting a rehearing and, unless 
some material fact or principle has been overlooked 
or disregarded, the fact that the question involved 
is of grave public importance, involving the interests 
of the public generally as well as of the parties, and 
that the question arises out of the construction of a 
written instrument in its relation to a statute, con¬ 
stitutes no exception to the rule.^^ Moreover, if a 
judgment is not final, a rehearing will be refused, 
although it was rendered by a divided court ;20 and, 
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where a case has been twice deliberately heard and 
considered and the same result has been reached 
at both hearings and the judgment has been entered 
of record, a rehearing will not be granted merely 
because some members of the court have since 
changed their opinion on the law of the case.*^ 

§ 1417. Failure Sufficiently to Present Case 

A rehearing will not be granted because of a mere 
failure sufficiently to present a case on the original hear¬ 
ing, unless there are additional factors, such as surprlsSf 
accident, mistake, or improper conduct on the part of 
the opposing counsel or party. 

Ordinarily a rehearing will not be granted mere¬ 
ly because of the failure of counsel sufficiently to 
present the cause for the determination of the ap¬ 
pellate court.22 Accordingly, all points relied on 
must be presented originally, rather than reserved 
to be urged on the court in the event of an adverse 
decision, and a rehearing will not be granted be¬ 
cause of the petitioner’s failure to argue or present 
important points on the hearing,28 or because of a 
total failure to file briefs or argue the case on the 
hearing where such failure is due to the laches or 
fault of the party or his counsel.24 Also, a rehear¬ 
ing cannot be had on account of the misconduct25 
or mistaken advice28 of counsel, because of the ab¬ 


ly before court of appeals, but alter¬ 
natively discussed and overruled the 
contention, rehearing was denied al¬ 
though court was persuaded of its 
error in concluding that contention 
was not before it 

La—Schroeder v. Morris, App, 21 
So 2d 395. 

16. Minn—Butler-Ryan Co, v. Sil- 
vey, 73 N.W. 406, 610, 70 Minn 
607. 

4 C J. p 627 note 61. 

17. Or.—Stevens v. Myers, 177 P. 
37, 91 Or. 114, 2 ALR 1166 

4 C J. p 627 note 62. 

Disorstion of court 

Although statute requires affirm¬ 
ance of Judgment on an evenly divid¬ 
ed court, the supreme court has dis¬ 
cretion to grant a rehearing in such 
case. 

Or—Stevens v. Myers, supra. 

Class suit 

Where decree which was not the 
Judicial opinion of circuit Judge but 
which was rendered in accordance 
with supreme court decision con¬ 
curred in by three Justices and dis¬ 
sented from ])y two Justices was af¬ 
firmed by evenly divided court and 
rehearing was denied by evenly di¬ 
vided court, a rehearing would be 
granted in view of the fact that the 
personnel of the court had been 
changed and that the cause was a 
class suit purporting to be binding 

6 C.J.S.--S6 


on many persons not parties to the 
suit 

Pla.--01ds v. Alvord, 188 So 652, 136 
Pla. 649, modified on othor grounds 
191 So. 434, 139 Fla 1, 745. certio¬ 
rari denied CO S Ct 141, 308 US 
603, 84 L Ed 505. 

18. Ga.—Seaboard Air-Line R Co. v. 
Jones, 47 SE 320, 119 Ga 907. 

N.C—Carolina Power & Light Co. v. 
Merrimack Mut. Fire Ins. Co„ 81 
S E 2d 404, 240 N C 196. 

S C —Latimer v Sovereign Camp W. 

O. W., 40 SE. 166, 62 S.C. 146. 

4 C.J. p 627 note 64. 

19. SC—Newton v. Woodley, 32 S. 
E 631, 33 S.E. 1, 65 SC. 132. 

20. U.S—Texas, etc., R. Co. v. Gen¬ 
try, Tex., 67 F. 422, 6 C.C.A, 413, 
affirmed 16 S.Ct. 1104, 163 U.S. 863, 
41 LEd 186. 

4 C.J. p 627 note 66. 

21. Ill —Blatchford v. Newberry, 
100 Ill. 484. 

4 C.J. p 627 note 63. 

22. La—Bartholomew v, Impastato, 
App., 13 So.2d 124. 

Vt.—Turner v. Bragg, 35 A 2d 366, 
113 Vt. 393—Rice v. Bennington 
County Sav. Bank, 108 A. 708. 93 
Vt. 498. 

4 C.J. p 627 note 67. 

23. Tex.—^New Amsterdam Casualty 
Co. V. Luddeke, Civ.App., 72 S.W. 
2d 842. 


Vt ■—Laferrlere v. Saliba 117 A.2d 
880, 119 Vt. 25. 

4 C.J p 628 note 68. 

Btlpnlatlon. not filed 

Where defendant-appellees* counsel 
had stated to the court of appeals 
during oral argument that they de¬ 
sired to submit the appeal for final 
decision on the record, and had 
agreed to file written stipulation that 
the case would bo considered as sub¬ 
mitted for final decision on the rec¬ 
ord, but did not file the stipulation or 
excuse their failure to do so, rehear¬ 
ing would not be granted after Judg¬ 
ment was rendered for plaintiffs on 
ground that defendants intended that 
their willingness to submit the case 
for final decision was conditioned on 
a favorable Judgment. 

La —Bartholomew v. Impastato, 

App., 13 So.2d 124. 

24. Fla.—Hardee v. Bennett, 141 So. 
763, 105 Fla. 282, reheard 143 So. 
593, 105 Fla. 282. 

Ohio.—^Puerster v. Foerster, App., 61 
N.E 2d 923. 

Tex.—Davis v. Peurifoy, Civ.App., 91 
S.W.2d 1176. 

4 C.J. p 628 notes 69, 70. 

25. Mo.—Baird v. George, 80 Mo. 
App. 506. 

26. Ill.—Brant v. Gallup, 7 N.E. 68, 
117 111. 640. 
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sence of counsel from the hearing or argument, 
or because of his failure to present the case to the 
court with sufficient clearness.^* 

A rehearing may be granted, however, if the 
court has decided a case against a party without 
affording him sufficient opportunity to answer the 
briefs of the adverse party,29 if counsel have failed 
to make argument because of justifiable mistake or 
misconception,30 or the adverse party has suggested 
new points to the court after submission of the case 
or has violated an agreement as to the filing of evi¬ 
dence, and thus obtained a favorable decision by 
unfair means.®! Accident or mistake will not be 
considered as ground for a rehearing unless it 
occurred entirely without fault on the part of the 
petitioner, and results in the case being insufficiently 
presented on the original hearing.® ^ 

It has been held that an error assigned, but not 
considered by the court because not pressed in the 
brief and argument, can be brought to the special 
attention of the court in the form of a petition to 
rehear.®* 

§ 1418. Importance of Question Involved 

A rehearing ordinarily wili not be granted because 


the question is of great Importance, unless It appears to 
have been decided without due consideration. 

The appellate court may grant a rehearing where 
a question of great importance is involved in the 
determination of a case, and it appears to have been 
decided without due consideration or argument;*^ 
and the same course is sometimes pursued where 
the decision in the case at bar is likely to affect the 
result in other cases which are pending at the same 
time and which involve the same question.** How¬ 
ever, a rehearing will not be granted solely be¬ 
cause questions of great importance are involved ;** 
and, where a question concerning the constitution¬ 
ality of a law has been waived by failure to raise it 
on the argument, a rehearing for the purpose of 
presenting the same question and thereby ousting 
the court of its jurisdiction will not be granted.**^ 

§ 1419. Inaccuracy of Statements in Opinion 

A rehearing wili not be granted because of imma¬ 
terial inaccuracies or misstatements in the opinion of the 
appellate court. 

Inaccurate or inadvertent statements in the opin¬ 
ion of the court ordinarily do not constitute a ground 
for rehearing** if such statements were immaterial 
and did not affect the result;** and where the con- 


27. Or.—Santian Heclamation Co. v. 
Porter, 268 P. 980, 126 Or. 91. 

4 C.J. p 629 note 77. 

28. S.C.—Coleman v. Keels, 9 S.E. 
736, 31 S C. 601. 

4 C.J. p 629 note 78. 

29. Cal.—Patterson v. Ely, 19 C. 28. 

30. Tex.—Port Arthur Rice Milling 
Co. V. Beaumont Rice Mills, 143 
S.W. 926, 148 SW. 283, 160 S.W. 
884, 162 SW. 629, 106 Tex. 614. 

4 C.J. p 628 note 71 [a]. 

31. 111.—Hankins v. Mutual Ben. Li, 
Ins. Co., 4 Ill.App. 130. 

La.—Champomier v. Washington, 2 
La.Ann 1014. 

4 C.J. p 628 note 73. 

32. N.Y.—In re Patterson, 16 N.Y.S. 
146. 

S.C.—Bennett v. Bell, 31 S.C.Eq. 461. 
4 C.J. p 628 note 74. 

33. Tenn —Louisville, etc., R. Co. v. 
U. S. Fidelity, etc., Co., 148 S.W. 
671, 126 Tenn. 668. 

34. N.Y.—Howard v. City of New 
York, 138 N.E. 424, 284 N.Y. 505. 

4 C.J. p 629 note 79. 

38. S.D.—Kirby v. Western Union 
Tel. Co., 67 N.W. 199, 4 S.D. 439, 80 
L.R.A. 620. 

36. S.C.—^Newton v. Woodley, 82 S. 

E. 631, 88 S.E. 1. 65 S.C. 182. 

4 C.J. p 629 note 81. 

87. Ind.—In re Pittsburgh, etc., R. 

Co., 47 N.E 161, 147 Ind. 697. 

4 C.J. P 629 notes 82-88. 


38. La—Succession of Czarnowski, 
92 So 326, 151 La. 754. 

4 C.J p 629 note 84. 

Name of party 

Where context of statement by the 
court indicated that erroneous use of 
a name by the court was clearly an 
Inadvertence and that court had In 
mind the proper party, rehearing 
would not be granted for misuse of 
name. 

Ohio —Peoples Sav. Bank of Green¬ 
ville V. Foureman, App , 67 N E 2d 

97. 

39. Ala—State Tax Commission v. 
Stanley, 173 So. 609, 234 Ala 66. 

Ga.—Pope V U S Fidelity & Guar¬ 
anty Co, 36 SE2d 899, 200 Ga 69. 
Iowa.—Brien v. Davidson, 282 N W. 
480, 226 Iowa 595 

Kan.—Upton v. Pendry, 203 P. 300, 
110 Kan. 191. 

Mo.—State ex rel Blythe v. Trimble, 
268 S.W. 1013, 302 Mo. 699. 
Mont.—Sell v. Sell, 193 P. 661, 68 
Mont 329. 

Nev—^Warren v. De Long, 60 P.2d 
608, 67 Nev. 131. 

R I.—^New England Transp Co. v. 
Rodrigues, 98 A 2d 264, 80 R I 414 
—Blackstone Valley Gas & Electric 
Co. V. Rhode Island Power Trans¬ 
mission Co., 12 A 2d 739, 64 R.I. 
204. 

Tenn.—Nashville, C. &. St. L. Ry, v. 
Sutton, 104 S.W.2d 834, 21 Tenn. 
App. 31. 

Tex.—King v. Diffey, Civ.App., 192 S. 
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W. 202—Lee v. Clay Robinson & 
Co, Civ App, 186 SW. 1061, re¬ 
versed on other grounds. Com App , 
219 S W. 1090. 

Vt.—Leblanc v. Deslandes, 90 A.2d 
802, 117 Vt. 248. 

Wis-In ro Homo’s Will, 285 N.W. 

754, 231 Wis 227. 

4 C J p G29 note 85. 

Matter involved in cited case 

Pact that the court in original 
opinion erroneously stated that cited 
case involved interpretation of word 
“ought” as used in interrogatory, 
rather than in an instruction, was 
no ground for rehearing, since the 
reasoning of the court In cited case 
that “ought” is considered the equiv¬ 
alent of “would” is equally applica¬ 
ble to use of such word in an instruc¬ 
tion. 

Ind.—Public Service Co. of Indiana 
V. Dalbey, 85 N.E 2d 368, 119 Ind. 
App. 405. 

Oastom 

Reference in court of civil appeals* 
opinion to a custom as having pre¬ 
vailed for “several years” was not so 
dlCferont from the language of stipu¬ 
lation referring to a custom of 
“many years standing” as to ma¬ 
terially alter the meaning of stipula¬ 
tion as indicating that opinion rest¬ 
ed on an erroneous impression of the 
facts. 

Tex.—Kimbell Milling Co. v. Greene, 
Civ.App, 162 S.W.2d 991, affirmed 
170 S.W.2d 191, 141 Tex. 84. 
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tention that the opinion contained inaccurate state¬ 
ments is not sustained, a rehearing will not be grant¬ 
ed for the reason contended.**-5 So, also, a re¬ 
hearing will not be granted because of mere ir¬ 
regularities of expression in the opinion and the 
making of gratuitous comments on minor aspects 
of the litigation.89-10 It has been held, however, 
that inaccuracy in the statement of facts of the ap¬ 
pellate court will be corrected on petition for re¬ 
hearing,and a rehearing will be granted, although 
the result must be the same as announced in the 
original opinion, if such opinion announced rules of 
law which, in the judgment of the court as con¬ 
stituted when the motion for rehearing is considered, 
require modification to prevent misapplication of 
the same on a new trial.^i 

§ 1420. Matters Not in Record 

A rehearing will not be granted because of matters 
not In the record when the case was originally decided. 

The appellate court ordinarily will not grant a 
rehearing because of matters not in the record when 
the case was decided, but presented for the first 
time on application for rehearing.*^ 2 Sq, a defend- 
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ant who filed only a general denial may not be 
granted a rehearing on the contention that the plead¬ 
ings of plaintiff were insufiicient as against a gen¬ 
eral demurrer.^2.5 a suggestion of error with ref¬ 
erence to matter not raised in the trial court and 
in support of which no facts were disclosed by the 
pleadings will not be considered by the appellate 

court.^2.10 

§ 1421. Matters Not Urged at First Hearing 

a. In general 

b. Inconsistent matters 

a. In General 

A rehearing ordinarily will not be granted In order 
to permit the raising of new questions or issues, and un¬ 
less the circumstances are exceptional, matter which is 
different from that urged at the original hearing may 
not be set up as a ground for rehearing. 

Ordinarily, a rehearing may not be granted for 
the purpose of affording an opportunity to present 
new questions or issues,^2.60 and, as a general rule 
a rehearing cannot be had because of matters or 
questions different from those urged at the original 
hearing by the party seeking the rehearing.^3 So, 


39.5 Cal.—^Williams v Kawanami, 
127 P2d 996, 63 CA.2d 14 
Wash —Cooley v Ben Paris Sporting 
Goods & Recreation Co., 107 P.2d 
347, 5 Wash.2d 416. 

39.10 Miss—U S Fidelity & Guar¬ 
anty Co. V. Maryland Cas. Co, 199 
So. 278, 191 Miss. 103 

Vederal questloxi 

Where essential ground of supremo 
court's holding that Judgment ren¬ 
dered against defendants was void 
was failure to comply with statutory 
requirements covering notice to a 
party of a claim or of a new or addi¬ 
tional claim against him, and state¬ 
ment that such failure resulted in 
denial of due process under Federal 
and State Constitutions was advanc¬ 
ed arguendo in support of underlying 
ground for holding and was not es¬ 
sential thereto, there was no federal 
question Involved in a jurisdictional 
sense of sufficient substance to ne¬ 
cessitate a transfer of cause to court 
en banc 

Mo —State ex rel. Perrine v Keirnan, 
237 SW2d 166, 361 Mo 871. 

40. Kan.—Forrester v. Johnson, 270 
P. 602. 126 Kan. 690. 

41. Utah —Fernstermaker v. Trib¬ 

une Pub Co, 43 P. 112, 12 Utah 
439, 35 L.R A. 611. I 

42. Ala—City of Mobile v. Smith, 
136 So. 861, 223 Ala. 480. 

Ark.—Hicks v. Knight, 219 S.W. 1013, 
142 Ark. 286. 

Cal —Peterkin v. Randolph Market¬ 
ing Co., 191 P. 947, 48 C.A. 300 
111.—^Doffgett v. North Am. Life Ins. 


Co of Chicago. 66 N E 2d 747, 328 
III App. 613, reversed on other 
grounds 71 N E 2d 686, 396 111 364 
—Kennedy v Illinois Northern 
Utilities Co, 217 Ill App. 292. 
Iowa—Olds v. Olds, 261 NW. 488, 
219 Iowa 1396. 

Kan —Bass v. Life & Annuity Ass'n, 

161 P. 3117, 96 Kan 398 

Ky—Hembree v Hembree, 271 SW 
1100, 208 Ky 668 

La—Corpus Juris Secundum cited In 

Gulf Refining Co. v Bagby, 7 So. 
2d 903, 912, 200 La. 258 

Harrington v. Harrington, App., 

162 So 691. 

Miss —State v. Columbus & G. B. 

Co, 93 So. 362, 129 Miss 882 
Mo.—Mastin v. Ireland, 8 S W 2d 900. 
320 Mo 617 

NC—North Carolina Utilities Com¬ 
mission v Norfolk Southern Ry 
Co, 32 SE2d 346. 224 NC 762 
Tenn —Royal Jewelers Co of Knox¬ 
ville V. Hakeo, 206 S W 2d 963, 186 
Tenn 264 

Tex —Griffith v. Jones, Clv.App, 91 
SW.2d 1144—Midland Shoe Co v. 
A L & K Dry Goods Co, Civ 
App , 281 S.W. 344—Gordon Jones 
Const Co. V. Lopez, Clv.App., 172 
SW. 987. 

4 C J p 629 note 87. 

judicial notice 

Application for rehearing filed with 
court of appeals cannot be based on 
facts of which court of appeals 
would have knowledge only If it took 
Judicial notice thereof 
Ohio—Jacques v. Dayton Power & 
Light Co., App., 74 N.E.2d 650. 
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42.5 Tex—Griffith v. Jones, Civ. 

App., 91 S.W 2d 1144. 

42.10 Miss —Crowson v. Crawford, 
63 So.2d 792, 216 Miss. 770. 

Issue not tendered by oomplalnt 
Where no issue was tendered by 
amended complaint on subject matter 
urged on rehearing and ca.so was not 
tried on theory that such matter was 
in issue, rehearing would be denied. 
Ind.—Pennsylvania R Co. v. Rizzo, 
87 N.E2d 886. 119 Ind App. 505. 
42.50 R.I.—McGovern v. Michael, 9 
A 2d 274, 63 R.I 464. 

Vt.—Morrill v. Boardman, 86 A.2d 
146, 117 Vt. 103—Norman v. Amer¬ 
ican Woolen Co, 84 A 2d 126, 117 
Vt. 28—Cenate v. Hunter, 62 A.2d 
646, 115 Vt. 402—First Nat. Bank 
of Boston V. Harvey, 16 A 2d 184, 
111 Vt. 281—Brown v. Maryland 
Cas. Co., 11 A 2d 222, 111 Vt. 30, 
129 A.L.R. 1404—Shea v. Piiette, 
189 A. 164, 108 Vt. 446, 109 A.L R. 
933, followed in 189 A. 169, 108 Vt. 
467. 

Piecemeal presentation 

Parties should not present their 
contentions piecemeal. 

N.M—Lea County Water Co. v. 

Reeves, 89 P.2d 607, 43 N M. 221. 

43. Ala.— 'Ex. parte Cooke, 83 So.2d 
195, 263 Ala. 481—Rudolph v. Ru¬ 
dolph, 36 So 2d 902, 251 Ala. 317— 
Goodgame v. Dawson, 7 So.2d 77, 
242 Ala. 499. 

Knight V. Taylor Heal Estate & 
Ins. Co, App., 83 So.2d 353, certio¬ 
rari denied 83 So.2d 356, 263 Ala. 
699—^Elliott V. McCraney, 163 So. 
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points which have been waived on the hearing, ei- 1 ther expressly or by implication, will not be con- 


814, 86 Ala.App. 666, reversed on 
other grounds 163 So. 819, 281 Ala 
60 . 

Arlz.—'LfOve v. Bracamonte, 241 P. 
614, 29 Arls. 357. 

Ark.—City of Fort Smith v. South¬ 
western Bell Tel. Co., 247 S.W.2d 
474, 220 Ark. 70—^Murphy v. Mur¬ 
phy, 140 S.W2d 416, 200 Ark. 458 
—Chronlster v Skidmore, 129 S.W. 
2d 608, 198 Ark. 261—^Vincennes 
Steel Corp. v. Derryberry, 106 S. 
W2d 571, 194 Ark. 87—Driver v. 
Garey. 220 S.W. 667, 143 Ark. 112. 

Cal—Dillard v. City of Los Angeles, 
128 P 2d 637, 20 C.2d 699—A. P. Es- 
tabrook Co. v. Industrial Accident 
Commission. 177 P. 848, 177 C. 767 
—Prince v. Hill, 149 P. 678, 170 C. 
192. 

Holley, Inc. v. Merle Norman 
Cosmetics, 282 P.2d 991, 129 C A. 
2d 844—Traders & General Ins. Co. 
V. Pacific Emp. Ins. Co., 278 P.2d 
493, 130 C.A.2d 158—Shenson v. 
Shenson, 270 P.2d 896. 124 C.A.2d 
747—Sime v. Malouf, 213 P.2d 788, 
96 C.A.2d 82—Bradley v. Bradley. 
211 P.2d 638, 94 C A 2d 310—Sand¬ 
ers V. Howard Park Co. 196 P.2d 
898, 86 C.A.2d 721—Mann v. Mann, 
172 P.2d 369, 76 C.A2d 32—Mer¬ 
chants Ice & Cold Storage Co v. 
Globe Brewing Co., 167 P.2d 603, 
73 C.A.2d 828—Johnson v. Farmer, 
108 P.2d 946, 41 CA2d 874—Ocean 
Park Pier Amusement Corp v. City 
of Santa Monica, 104 P 2d 879, 40 

C.A.2d 76—^Austin v. Turrentlne, 88 
P.2d 178, 30 CA.2d 760—Connor v. 
Bast Bay Municipal Utility Dim., 
App., 48 P2d 9S2, 8 C A 2d 61.3— 
In re Edwards’ Estate, 15 P 2d 194, 
126 C.A 162—Mann v. Brlson, 9 P. 
2d 267, 120 CA. 450—Pacific Fi¬ 
nance Corporation v. City of Lyn¬ 
wood, 1 P2d 620, 114 C.A. 509— 
People V. New York Indemnity 
Co. 298 P. 849, 113 C.A. 487—Cali¬ 
fornia Canneric.s Co. v. Great 
Western Lumber Co., 207 P. 908, 44 
C.A 69. 

H. M. Hacker Co. v. Hollymount 
Bowl, Super., 303 P.2d 387. 

Colo.—Taussig V. Moffat Tunnel Wa¬ 
ter & Development Co, 106 P 2d 
363, 106 Colo. 384—Employers Mut 
Ins. Co. V. Board of Com'rs of Pit¬ 
kin County, 78 P.2d 380, 102 Colo. 
177. 

D.C.—Oorpos juris Secundum cited 

In Hlrshon v. Whelan, Mun.App, 
113 A2d 484, 480, reVersed on oth¬ 
er grounds, C.A., 232 F.2d 339. 

Oa—Hieber v. Buchanan, 44 S.E 2d 
647, 202 Go. 831—Snow v. John¬ 
ston. 28 S.E.2d 270, 197 Ga. 146— 
Consolidated Distributors v. City 
of Atlanta, 20 S E 2d 421, 193 Ga. 
853, certiorari denied 63 S.Ct. 61, 
317 U.S. 662, 87 L.Ed 532. 

Satterwhlte v. Mansfield, 86 S.E. 
2d 802, 91 Qa.App. 460—Berger v. 


Noble, 67 S.B.2d 844. 81 Ga.App. 
84. 

III.—Scott V. Scott. 139 N.B. 70, 807 
Ill. 686—Buck v. Rosenthal, 112 
N.B. 671, 273 Ill. 184—Arkley v. 
Nlblack, 112 N.E. 67, 272 111. 856. 

Conant v. Lansden, 94 N.E. 2d 
694, 341 I11.APP. 488, affirmed In 
part and reversed in part on other 
grounds 98 N.E.2d 773, 409 Ill. 149 
—Atchison, T. & S. F. Ry. Co. v. 
Andrews, 88 N.E 2d 864, 338 Ill. 
App. 662. 14 A.LR2d 728—Doggett 
V. North Am. Life Ins. Co. of Chi¬ 
cago. 66 N.E.2d 747, 328 Ill App. 
613, reversed on other grounds 71 
N.E.2d 686. 396 Ill. 354—Rose v. 
City of Chicago, 46 NE.2d 717, 317 
Ill.App. 1—Chicago Title & Trust 
Co. V. Central Republic Trust Co., 
20 NE.2d 351, 299 Ill App. 483— 
Chicago City Bank & Trust Co. v. 
Johnson. 13 N.E 2d 191, 293 Ill.App. 
664—Stewart v. Clark, 194 Ill.App. 
2—Schneider v. Nowack, 189 Ill. 
App. 463. See Bottlgllero v. Zeld¬ 
man, 205 III App. 687. 

Ind —Hutchinson's Estate v Arnt, 4 
NE2d 202, 210 Ind 609. 108 ALR 
630—Kllgallen v. Slate. 137 NE 
178, 192 Ind. 531—Postal v. Postal, 
136 NE 670, 192 Ind 376—City of 
Princeton v. Wllli.ams, 130 N.E. 
122, 190 Ind. 281. 

Groves V. Burton, 123 N E 2d 705, 
126 Ind.App. 302—Boyer v. Leas, 
64 N.E.2d 591, 116 Ind App. 602— 
Herman Tapp Con.st Co v. Paul, 
132 NE. 620, 77 Ind App. 305— 
Walker Hospital v. Pulley, 128 N 

E. 933, 74 Ind.App 659—Federal 
Union Surety Co v. Schlosser, 116 
N.E. 759, 66 Ind.App. 199—Royer 
V. State. 113 NE. 312, 63 Ind.App 
123—Chicago, S B. & N I. R. Co 
v. Roth, 108 N.E. 971, 69 Ind App 
161 

Iowa—Middle Stales Utilities Co v 
City of Osceola, 1 N.W 2d 613, 231 
Iowa 462—First Nat. Bank v 
Board of Sup’rs of Harrison Coun¬ 
ty, 260 NW. 887, 217 Iowa 702— 
In re Bagnola, 160 NW. 228, 178 
Iowa 767. 

Kan,—Craig v. St. Louis-San Fran¬ 
cisco Ky. Co., 243 P 1050, 120 Kan 
427, certiorari denied 47 S Ct. 107, 
273 U.S. 714, 71 L Ed 864—Brown 
v. Union Oil Co. of Wichita, 218 P. 
998, 114 Kan. 482—Blair v. Mc- 
Quary, 164 P, 262, 100 ICan. 203— 
Mackey v. Mackey, 163 P. 465, 99 
Kan. 433. 100 Kan 63. 

La.—Godchaux Sugars, Inc. v. Chais- 
son, 78 So.2d 673, 227 La 146— 
Rayner v. Rayner, 45 So.Bd 637, 
216 La. 1099—State ex rel. Murtagh 
V. Department of City Civil Serv¬ 
ice, 42 So.2d 65, 215 La. 1007— 
Graham v. Jones, 3 So.2d 761, 198 
La. 607—Continental Securities 
Corp. v. Wetherbee, 175 So. 671, 187 
La. 773. 


Cryer v. Cryer, App., 70 So.2d 
747—Kenner v. Milner, App., 189 
So. 460—Hobbs v. Employers’ Lia¬ 
bility Assur. Corp., App., 188 So. 
748. 

Mich.—^Wilcox V. Board of Com'rs 
of Sinking Fund of City of Detroit, 
249 N.W. 467, 262 Mich. 699. 

Minn.—Lentz v. Pearson, 74 N.W.2d 
662, 246 Minn. 145. 

Miss.—Hays Finance Co. v. Bailey, 66 
So.2d 76, appeal dismissed 72 S.Ct. 
1057, 843 U.S. 959, 96 L.Ed. 1358— 
Davis V, Ross, 45 So 2d 273—Foster 
V. Jefferson County, 32 So 2d 568, 
202 Miss. 629—Crabb v. Wilkin¬ 
son, 32 So.2d 356, 202 Miss. 274— 
Mississippi Oil & Gas Bd. v. Supe¬ 
rior Oil Co, 32 So.2d 200, 202 Miss. 
139—Gulf Refining Co. v. Harri¬ 
son. 80 So.2d 807. 201 Miss. 294— 
Frederic v. Board of Sup’rs, Jack- 
son County, 20 So.2d 671, 197 Ml.s.s. 
293—Mississippi State Bd. of 
Health v. Johnson, 19 So 2d 827, 
197 Miss. 417. appeal dismissed 65 
set. 679, 324 US. 822, 89 L.Ed. 
1392—^Dixle Greyhound Lines v. 
Mississippi Public Service Com¬ 
mission, 1 So 2d 489, 190 Miss. 704 
— Stone V. Martin Veneer Corp., 
184 So 435, 183 Miss. 712—Taylor 
V Copeland, 183 So 619, 183 Miss 
85—Delta Cotton Oil Co. v. Elliott, 
174 So 550, 179 Miss 200—Lusk v. 
Seal. 93 So 3S6, 129 Miss 228. 

Mo—Stato ex rel Colo v. Matthews, 
274 S.W2d 286—Weatherford v. 
Spiritual Christian Union Church, 
163 SW2d 916—Flint V. Loew's 
St. Louis Realty & Amusement 
Corp , 126 S.W 2d 193, 344 Mo. 310. 

Hanson v Acceptance Finance 
Co., App, 270 SW.2d 143—Folger 
v. Lowery, App, 210 S.W.2d 1011 
—Hart v. Kansas City Public Serv¬ 
ice Co. App, 3 54 SW.2d 600—Lit¬ 
tle V. Manufacturers Ry. Co, App, 
123 S.W 2d 220—Reaves v. Kramer, 
97 SW 2(1 136. 231 Mo App. 368— 
Tunget V. Cook, App, 94 S.W.2d 
921—Ornellas v. Muynlhan, App , 
16 S.W.2d 1007—^Egan v. Palmer, 
293 S.W. 460, 221 Mo App. 823. 

Nev—La Clue v Second Judicial 
Dist. Court, VV’ashoe County, Dept. 
No. 1, 229 r.2d 162, 68 Nev. 131— 
Belanger v Leonard, 229 P.2d 163, 
68 Nev. 258—McGill v Lewis, 118 
P 2d 702, Cl Nev. 28—State ex rel. 
Whalen v. Wclliver, 104 P.2d 1016, 
60 Nev. 154—Richards v. Steele, 87 
P.2d 805. 59 Nev. 121—^Warren v. 
De Long, 60 r.2d 608, 67 Nev. 131 
—Johnson v. International of Unit¬ 
ed Brotherhood of Carpenters and 
Joiners of America. 18 P.2d 448, 64 
Nev. 332—Blankenship v. Blanken¬ 
ship, 280 P. 97, 62 Nev. 48. 68 A.L. 
R. 1127—Carroll v. Carroll, 272 P. 
8, 61 Nev. 188—In re Howard’s Es¬ 
tate, 232 P. 783, 48 Nev. 100—War¬ 
ren V, Wilson, 210 P. 997, 46 Nev. 
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sidcred on a petition for a rehcaring.^^ This rule | will be departed from only in cases where the re- 


872, motion denied 212 P. 497, 46 
Nev. 272—Rickey v. Douglas Mill¬ 
ing & Power Co., 206 P. 828, 45 
Nev. 841. 

N.H.—^Wlnn r. Lamoy Realty Corp., 
124 A.2d 211, 100 N.H. 280—N. B. 
Redlon Co. v. Franklin Square Cor¬ 
poration, 197 A. 329, 89 N.H. 137. 
N.J.—Matthison v. Payne, 119 A. 771, 

98 N.J.Law 383, affirmed 122 A. 926, 

99 N.J.Law 286. 

N.M.—Banes Agency v. Chino, 291 
P.2d 328, 60 N.M. 297—Mosley v. 
Magnolia Petroleum Co., 114 P.2d 
740, 45 N.M. 230—Telman v. Galles, 
63 P.2d 1049, 41 N.M. 66—Marney 
V. Home Royalty Ass’n of Okla¬ 
homa, 28C P. 979, 34 N.M. 632—Dow 
V. Irwin, 157 P. 490, 21 N.M. 676, L. 
R.A.1916E 1163. 

N.Y.—People ex rel. New York Cent. 
& H. R. R. Co V. Public Service 
Commission, 126 N.E. 728, 228 N.Y. 
553—Reilly v. Steinhart, 112 N.E 
749, 218 N.Y. 660. 

Clark V. Stannard, 143 N.Y. S. 2d 
96, 286 App.Div 963—Earle v. 

Clauson, 96 N.Y.S 2d 886, 277 App. 
Div. 771—Groonstad v Robins Dry 
Dock & Repair Co., 196 N.Y.S. 413, 
203 App Div. 33. 

N.C.—^Abrams v. Metropolitan Life 
Ins. Co, 29 S.E.2d 130, 224 N C. 1— 
Gorham v. Pacific Mut. Life Ins. 
Co of California, 1 S.E.2d 669, 215 
NC 196 

N D —Northern Pac. Ry. Co v War¬ 
ner, 46 NW.2d 196, 77 ND 721— 
Muhlhauser v. Becker, 37 NW2d 
362, 76 ND. 402—Kelsch v. Miller, 
16 N.W2d 433, 73 ND 406. 156 A. 
L R. 1186—Anderson v Northern 
& Dakota Trust Co., 274 N.W. 127, 
67 ND 468—Raad v Grant, 169 N. 
W 688. 43 N.D. 646—McCaull-Web¬ 
ster Elevator Co. v. Adams, 167 N. 
W 330, 39 N.D. 269, L.R.A.1918D 
1036. 

Ohio—Taylor v. Ross, App., 78 N.E. 
2d 395, reversed on other grounds 
83 N.E.2d 222, 160 Ohio St. 448, 10 
A.L.R.2d 377—Peoples Sav. Bank 
of Greenville v. Foureman, App., 67 
N.E.2d 97—Wolf v. Dispatch Print¬ 
ing Co., App. 44 N.E,2d 796. 

Or—Peters v IMcKay, 246 P.2d 686, 
195 Or. 412—Hamilton v. Finch, 
111 P.2d 81, 166 Or. 166—City of 
Portland v State Bank of Port¬ 
land, 214 P. 813, 107 Or. 267. 

R. I —Wholey v. Columbian Nat. Life 
Ins. Co., 33 A.2d 192, 69 R I. 254— 
McGovern v. Michael, 9 A.2d 274, 
63 R.I. 464—Columbian Nat. Life 
Ins. Co. V. Industrial Trust Co., 
190 A. 787, 67 R.I. 468—Barry v. 
Kettelle, 140 A. 3. 

S. C.—^Rogers v. Rogers, 70 S.B.2d 637, 
221 S.C. 860—Darby v. Southern 
Ry. Co.. 10 S.E.2d 465, 194 S.C. 421 
—Jennings ¥• Clover Leaf Life & 


Casualty Co., 143 S.B. 668, 146 8. 
C. 41. 

Tenn.—Burris v. McConnell, 208 S.W. 
2d 331. 186 Tenn. 489, 6 A.L.R.2d 
609—Corpus Jtisis Bseuadum quot¬ 
ed lu Tennessee Oil Co. v. McCan- 
less, 162 S.W.2d 1081, 1082, 178 
Tenn. 683, appeal dismissed 63 S Ct. 
34, 317 U.S. 588, 87 L.Ed. 481. 

Tex.—Brotherhood of R. R. Trainmen 
V. Luckle, Clv.App., 286 S.W.2d 712, 
error refused no reversible error— 
Aycock V. Travis County, Civ App , 
265 S.W.2d 910, error refused— 
Quinn v. Wilkerson, Civ.App., 196 
S.W. 2d 399—Southland Life Ins 
Co. V. Barrett, Civ App., 172 S W. 
2d 997, error refused—Evans v. 
Graves, Clv.App., 166 S.W.2d 966. 
error refused—Carroll v. Sartaln. 
Civ.App, 164 S.W.2d 52, error re¬ 
fused—United Services Automobile 
Ass’n V. Zeller, Civ App., 136 S.W. 
2d 161, error dismissed, Judgment 
correct—Anderson v. Hutto, Civ. 
App, 126 SW.2d 709, error refused 
—Mann v. Rio Bravo Oil Co., Civ 
App , 107 S.W.2d 663, error refused 
—Marathon Oil Co. v. Lambert. 
Clv.App., 103 S.W 2d 176, error dis¬ 
missed—Jones V. Watkins, Civ. 
App., 97 S.W.2d 1027, error dismiss¬ 
ed—Cockrell v Work, Civ App., 94 
S.W.2d 784, error dismissed—Jour¬ 
neymen Barbers' International Un¬ 
ion of America v, Bricker, Civ. 
App., 76 SW.2d 987—Bramlett v. 
City of Dallas, Civ App., 11 S.W.2d 
209—Weltzman v Lee, Clv.App., 
262 S.W 859—Hardin v. Palm, Civ. 
App, 253 S W. 948—Meacham v. 
O’Keefe, Civ App , 198 S W. 1000— 
Union Pac Ry. Co. v. Miller, Civ 
App , 192 S.W. 368 

Vt —Leblanc v. Deslandcs, 90 A 2d 
802, 117 Vt. 248—First Nat Bank 
v. Natlvi, 49 A 2d 760, 116 Vt 16— 
Goodwin V Gaston, 164 A 772, 103 
Vt. 367—Vermont Shade Roller Co 

V. Burlington Traction Co, 163 A 
663, 103 Vt. 293—In re Moxlcy's 
Will, 162 A. 713, 103 Vt. 100—Da¬ 
mon V. Hinckley Fibre Co., 121 A 
679, 96 Vt. 628—Ryan v Orient 
Ins Co, 119 A. 423, 96 Vt 291— 
Shortsloeves v. Troville, 117 A. 
819, 95 Vt. 468—Spaulding v Mu¬ 
tual Life Ins. Co. of New York, 109 
A. 22, 94 Vt. 42—Rice v. Benning¬ 
ton County Sav. Bank, 108 A. 708, 
93 Vt, 493. 

Wash.—Holohan v. Melville, 265 P. 

2d 899, 41 Wa8h.2d 380. 

Wls.—Uren v. Purity Dairy Co., 33 N. 

W. 2d 213, 262 WJs. 446. 

Wyo.—Mayor v. Board of Land 
Com’rs. 196 P.2d 762, 64 Wyo. 409 
—Walgreen Co. v. State Board of 
Equalization, 169 P.2d 76, 62 Wyo. 
288—Sharpies Corp, v. Sinclair 
Wyoming Oil Co., 168 P.2d 666, 62 
Wyo. 841—State Bank of Wheat¬ 
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land ▼. BagUy Broa, 13 P.2d 664, 
44 Wyo. 466. 

4 C.J. p 629 note 88—24 C.J. p 909 
note 74 [a] (1). 

Consideration on rehearing of con¬ 
tentions other than those made on 
original hearing see infra § 1448. 
Beliaaoe on particular defenses 
Where appellants in their brief 
placed their sole reliance on three 
particular defenses, appellants in 
their petition for rehearing could 
not seek to change their basis of 
attack on Judgment 
Cal.—Epperson v. Rosemond, 224 P. 

2d 480, 100 C.A 2d 344. 

Appellee or respondent as within 
rule 

(1) It has been said that the rule 
that a party will not be granted a 
reargument for the purpose of pre¬ 
senting a new question applies, al¬ 
though movant is not the excepting 
party, but is only called upon to an¬ 
swer the points urged by one seeking 
reversal. 

Vt.—Hawkins v. Wilson, 111 A. 684, 
94 Vt 417. 

(2) However, it has been held 
that, whore the effect of an order of 
the appellate court reversing on one 
ground only an order of the trial 
court granting a new trial ends the 
case adversely to respondent and the 
order of reversal is restricted to that 
one ground, respondent is entitled to 
a rehearing to ascertain whether 
other grounds stated In his motion 
for new trial were well taken, where 
such order of reversal should not be 
construed as overruling the other 
grounds, and this is so. although 
the matter was not raised on the 
hearing. 

Nev—Robinson v. GoldAeld Merger 
Mines Co., 213 P. 103, 46 Nev. 291. 

44. Ala—Sovereign Camp Woodmen 
of the World v. Wallace, 80 So 691, 
16 Ala App. 617, certiorari denied 
80 So. 894, 202 Ala 699. 

Ark.—Murphy v. Murphy, 140 S.W. 2d 
416, 200 Ark. 468. 

Colo —Greeley & Loveland Irr. Co 
V. Huppe, 166 P. 386, 60 Colo. 635 
Fla.—Nelson v Seldon Cypress Door 
Co., 83 So. 286, 78 Fla. 203, 204 
Ind —Mullins v. Bollnger, 66 N.E.2d 
496, 116 Ind.App. 167. 

N.Y.—Wright v. Wright, 123 N B. 71, 
226 NY. 678 

Sonne v Brogan, 280 N.Y.S. 109, 
244 App.Div. 598. 

Or.—Patterson v. Horsefly Irr. Dlst., 
70 P.2d 36, 167 Or. 1 
Tenn— Corpus Juris Seonndum qnot- 
sd in Tennessee Oil Co. v. McCan- 
less, 162 S.W.2d 1081, 1082, 178 
Tenn. 683, appeal dismissed 63 S. 
Ct. 84, 317 U.S. 688, 87 L.Ed. 481. 
Tex.—Butts V. Weaver, Civ.App., 146 
S.W.2d 251, error dismissed. Judg¬ 
ment correct. 
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fusal of the rehearing would work manifest in¬ 
justice,*® the circumstances are exceptional,*® the 
public interest is involved,*'^ the question presented 
is jurisdictional** or involves fundamental error 
apparent on the face of the record,** or where the 
error appearing on the face of the appeal record is 
brought to the attention of the appellate court before 


its judgment has become final.®® 

The reasons against granting a rehearing in such 
cases apply with particular force where the matters 
suggested are such as might have been raised on 
the original hearing in the appellate court,®^ or 
where they should have been urged in the trial 
court before the appeal was taken.®^ So, it has been 


Wyo.—Studebaker Corp. of America 
V. Hanson. 160 P. 336. 24 Wyo. 222. 
Ann.Cas.l917E 557. 

4 C.J. p 631 note 93. 

Waiver of srrounds of rehearing gen¬ 
erally see supra fi 1411. 

Qnostloa of res Jndloata was waiv¬ 
ed by failure to present it In orig¬ 
inal brief. 

Ind.—Hutchinson's Estate v. Arnt. 4 
N.E.2d 202. 210 Ind. 609. 108 A.L.R. 
630. 

45. Ind.—Cleveland, etc., R. Co. v. 
Lynn, 85 N.E. 999, 86 NE. 1017, 171 
Ind. 689. 

4 C.J. p 631 note 89. 

Giving effect to judgment below 

Supreme court was obliged to 
grant a rehearing for the purpose of 
modifying former opinion so as to 
give full force and effect to a Judg¬ 
ment of lower court from which no 
appeal had been taken, although such 
matter was not raised in brief or 
oral argument on original hearing 
of appeal. 

Arlz.—In re Warren’s Estate, 249 P. 

2d 948, 74 Ariz 386. 

Matter worthy of comment 

While matters not presented on 
appeal need not be considered on ap¬ 
plication for rehearing, the supreme 
court, under its inherent power to 
do full Justice, may consider a mat¬ 
ter which is believed to be worthy 
of comment and discussion. 

Ala—Ex pane Cooke, 83 So.2d 196, 
263 Ala. 481. 

46. N.Y.—Kane v. Lenoble, 82 N.T, 
S.2d 259. 

S.D.—State v. Sexton. 76 N.W. 896, 
11 S.D. 105. 

Assumption by parties 

Where, In equitable proceeding for 
construction of will, all parties as¬ 
sumed, without arguing the point on 
appeal, that proceeds of resulting 
trust, if found by the supreme court 
to have existed and subsequently to 
have failed, would pass to testator's 
next of kin as described in residuary 
clause of will, and opinion of su¬ 
preme court in such regard was con¬ 
tended to be contrary to the law gen¬ 
erally governing distribution of 
funds, motion for reargument would 
be granted to enable parties to ar¬ 
gue such issue. 

R.I.—Industrial Nat. Bank v. Drys- 
dale, 119 A.2d 729. 

47. Wyo.—In re Riverton State 
Bank, 49 P.2d 637, 48 Wyo. 872. 


▼alldity of statute 

(1> Although it is not the usual 
practice to consider, on application 
for rehearing, points not previously 
urged, appellate department of supe¬ 
rior court was justified in doing so 
where validity of state statute was 
involved. 

Cal.—People v. Marine Products Co, 
177 P.2d 67, 77 CA2d Supp. 029. 
(2) While question of constitu¬ 
tionality of a statute may be first 
raised on a petition to rehear before 
supreme court, the burden, always 
on those attacking constitutionality 
of an act of legislature, is increas¬ 
ingly heavy when question is raised 
for first time by petition to rehear, 
since not only does the general pre¬ 
sumption of constitutionality apply, 
but a presumption also arises from 
the after-thought attack that the 
constitutional defect alleged is not 
clear and obvious. 

Tenn—Vickers v. State, 146 S.W.2d 
768, 176 Tenn. 415. 

Publlo policy 

The question that agreement is 
void as against public policy may be 
urged at any time so that a litigant 
may advance the proposition in a pe¬ 
tition for a rehearing. 

Ill —First Trust & Sav. Bank of 
Kankakee v. Powers, 66 N.E.2d 
377, 393 Ill. 97. 

48. Colo —Central Locomotive & 
Car Works v. Smith, 150 P. 241, 27 
Colo.App 449. 

D C.— Corpus Juris Secundum cited 

la Hirshon v. Whelan, Mun App, 
113 A 2d 484, 486, reversed on oth¬ 
er grounds, C A , 232 P 2d 339. 

Nev.—West v, Edwards, 139 P.2d 
1022. 62 Nev 1. 

4 C J. p 631 note 91. 

Sufficiency of complaint 

Where defendant’s demurrer to 
complaint on ground that it did not 
state a cause of action was overruled 
by trial court, failure of record to 
reveal reasons a.ssigncd by defend¬ 
ant for the objection did not “waive” 
the objection and question of com¬ 
plaint’s sulficiency could be raised in 
the supremo court for first time on 
rehearing. 

Or.—Ross V. Robinson, 128 P.2d 966, 
169 Or. 293. 

49. Cal.—Ambrose v. Alioto, 160 P. 
2d 502, 66 C.A.2d 362. 

Ill.—Vogel v. Bristol, 98 N.E.2d 529, 
343 IlLApp. 146. 

sso 


Tex.—Carroll v. Sartain, Civ. App.. 
164 S.W.2d 62, error refused—Da¬ 
vis V. Morris, Clv.App., 267 S.W 
328. corrected 259 SW 692, and 
reversed on other grounds, Com. 
App., 272 S.W. 1103—Gacrtner v 
Stolle, Clv.App., 238 S.W. 262, er¬ 
ror refused 
Allowance of interest 
If city neglected to direct atten¬ 
tion of supreme court to fact Judg¬ 
ment against it allowed for interest, 
and because of such negloct supreme 
court failed to pass on the question, 
city’s remedy was to petition for a 
rehearing. 

Cal.—Skaggs v. City of Los Angeles. 
291 P.2d 672, 138 C.A 2d 269, re¬ 
hearing denied 292 P.2d 672, 138 
C.A.2d 269. 

Plain error 

An appellant must show error on 
original submission of appeal, and 
reviewing court will rarely consider 
new contention on suggestion of er¬ 
ror despite rule of court giving court 
option to consider plain errors over¬ 
looked by appellant. 

Miss.—Delta Cotton Oil Co. v El¬ 
liott, 174 So. 650, 179 Miss. 200. 

60, Cal —Lewis v. San Francisco. 
82 P. 1106, 2 C.A 112. 

51. Ind—Evansville v. Senhenn, 47 
NE 634, 61 NE 88, 161 Ind. 42, 68 
Am.SR. 218, 41 L R.A. 728. 

Tex.—Wm P. Wright v. Allstate Ins 
Co., Civ.App., 285 S W.2d 376, error 
refused no reversible error. 

4 C.J. p 631 note 94. 

Argument of assignment of errors 
The contention that appellant did 
not properly argue his assignment 
of errors, and that they were there¬ 
fore abandoned, would not be consid¬ 
ered on motion for reht*arlng where 
question was not raised originally 
by appellee. 

N.M.—In re White’s Estate, 78 P.2d 
316, 41 N.M. 631. 

52. Cal.—Sylvester v. Kirkpatrick, 
180 P.2d 36, 79 C.A.2d 443—Mar¬ 
tin, Continental Casualty Co„ In¬ 
tervener V. Clinton Const. Co., 106 
P.2d 629, 41 C.A2d 35—Ocean Park 
Pier Amusement Corp. v. City of 
Santa Monica. 104 P.2d 879. 40 C.A. 
2d 76. 

Kan.—^Denver Nat. Bank of Denver, 
Colo., V. State Commission of Rev¬ 
enue and Taxation, 279 P.2d 257, 
177 Kan. 274—Rishel v. McPherson 
, County, 267 P. 939, 124 Kan. 81. 
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held that the court will not consider, where present¬ 
ed for the first time on rehearing, the questions of 
whether the original judgment was appealable, 
whether the appeal was properly perfected,^^ or 
whether the parties have complied with the rules of 
practice prescribed by the court.®5 

b. Inconsistent Matters 

A party is not entitled on application for a rehearing 
to make a contention contrary to a contention previously 
made by him, and a rehearing cannot be had on grounds 
which are Inconsistent with the theory or position taken 
on the original hearing. 

Generally, a party is not entitled on application 
for a rehearing to make a contention contrary to 
a contention previously made by him,®® and where 
an appeal has been heard and determined on a cer¬ 
tain theory, a rehearing cannot be had on grounds 


APPEAL & ERROR §§ 1421>1422 

inconsistent with that theory.®® This is true of 
grounds which are contradictory of admissions made 
on the original hearing ;®7 and a rehearing will not 
be granted for the purpose of admitting evidence 
which the petitioner has previously treated as in¬ 
admissible,®® or to consider certain evidence in a 
light different from that in which it was considered 
before.®® 

§ 1422. Newly Discovered Evidence 

Ordinarily, a rehearing will not be granted on the 
ground of after-discovered evidence. 

While in some jurisdictions after-discovered evi¬ 
dence may constitute ground for the granting of a 
rehearing,®® the general rule is that a rehearing will 
not be granted on such ground,®^ the remedy being 


La.—Smith v. Marino, App., 29 So.2d 
390. 

Miss.—Honeywell v. Aaron, 88 So 2d 
558. 

Mo.—Leath v. Weaver, App., 202 S. 
W.2d 126—Lynn v. Business Men’s 
Assur. Co. of America, 111 S.W.2d 
231. 232 Mo App 842. 

RI—Da Costa v Rose. 43 A 2d 300, 
71 R I 124—Mcnzolan v. Johnson, 
190 A 436. 67 R I 451. 

Tex.—Brotherhood of R R. Train¬ 
men V. Luckie, Civ App., 286 S W. 
2d 712. error refused no reversible 
error—^ity of Fort Worth v Bur¬ 
nett. Civ App, 115 SW2d 436, cer¬ 
tified questions answered 114 S.W 
2d 220, 131 Tex 190 
Wyo.—^Walsrocn Co. v. State Board 
of Equalization, 169 P.2d 76, 62 
Wvo 288 

4 C J p 631 note 95. 

Motion to deUmlt Issnes 

Appellant’s argument In petition 
for rehearing that he did not consent 
to hearing of pretrial motion to de¬ 
limit issues will not be considered 
where appellant’s only objection In 
trial court was to hearing of motion 
before full panel of jury and court 
and all counsel then agreed that Jury 
of twelve should be first selected 
and all others excused before motion 
was hoard. 

Cal—Mann v. Mann, 172 P 2d 369, 76 
C.A.2d 32. 

Ifotlce of motion for now trial 

Where attack on sufficiency of no¬ 
tice of motion for new trial to raise 
issue of sufficiency of evidence to 
support verdict was made for first 
time In petition for rehearing, and 
it did not appear that any objection 
to asserted defect had been urged 
in trial court, objection came too 
late. 

Cal.—Legg V. Mutual Ben. Health 
and Acc. of Omaha, 290 P.2d 87, 
136 C.A.2d 887. 


53. N.Y—Uhler ▼. Ryer, 4 N.Y.S. 
834. 

54. Fla—Williams v. Keyes, 186 
So 250. 135 Fla 769. 

La.—Kenner v. His Creditors, 8 
Mart ,N S , 64 
4 C.J p 631 note 97. 

Timeliness of filing transcript 
Where appellant failed to comply 
with supreme court rule relative to 
timeliness of filing reporter’s tran¬ 
script of the evidence, but appellee 
failed to call the matter to attention 
of court of appeals until appellee 
moved for a rehearing, court of ap¬ 
peals declined to set aside the sub¬ 
mission and entertain appellee’s mo¬ 
tion to strike reporter’s transcript 
Ala—Hollis V. Bender, 40 So 2d 876, 
34 Ala App 4, affirmed 40 So.2d 879, 
252 Ala. 301. 

55. La —Whitehead v. Tulane, 11 
La Ann. 302. 

55.50 La—McMurrey v. Gray, 46 So. 
2d 73. 216 La. 904. 

56. Colo—Employers Mut. Ins Co. 
V Board of Com’rs of Pitkin Coun¬ 
ty, 78 r 2d 380, 102 Colo. 177. 

Fla—Leslie Bros v. Roope, 148 So 
213, 108 Fla. 289, reheard 160 So. 
801. 1112 Fla 746. 

Iowa—McNabb v. Juergens, 186 N. 
W. 681. 

Mi.ss —Foster v. Jefferson County, 
.32 So 2d 668, 202 Miss 629. 

Mo—Leath V. Weaver, App., 202 S. 
W 2d 125—^Evers v Brotherhood 
of Railroad Trainmen, App, 172 S 
W 2d 899—Kansas City Commercial 
Photo View Co v Kansas City 
Bridge Co., 233 S W, 947, 208 Mo 
App. 255. 

Nev—Edmonds v. Perry, 140 P 2d 
666, 62 Nev. 41. 

N.C —Buffaloe v. Barnes, 39 S E.2d 
699, 226 N.C. 778. 

ND— Corpus Juris cited in Ander¬ 
son V. Northern & Dakota Trust 
Co., 274 N.W. 127, 140, 67 N.D. 468. 
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Or.—Gower v. State Tax Commission 
of Or., 296 P.2d 239, 207 Or. 288— 
Williams V. Clemen’s Forest Prod¬ 
ucts, 217 P 2d 252, 188 Or. 672. 

Tex.—Harris v Cleveland, Civ.App., 
294 SW.2d 236, error dismissed. 
Utah.—Wellsville East Field Irr. Co. 
V. Lindsay Land & Livestock Co., 
143 P.2d 278, 104 Utah 498—Keyser 
V Erickson, 211 P. 698, 61 Utah 179 
—Swanson v. Sims, 170 P. 774, 61 
Utah 485. 

4 C.J. p 632 note 99. 

Oonstitntioual ground 
Where question was argued by 
both parties in supreme court on 
constitutional ground, appellant, aft¬ 
er an unfavorable decision of the 
question, was not in a position, on 
motion for rehearing, to claim that 
the point was not properly in the 
case 

Mo.—Kansas City Power & Light Co. 
v Town of Carrollton, 142 S.W.2d 
849, 346 Mo. 802. 

67. Ill—Johnson v. Wright, 221 Ill 
App 6. 

Vt.—Houghton V. Cook, 100 A. 116, 
91 Vt 197 
4 C.J p 632 note 1. 

58. Ky.—Cleland v. Gray, 1 Bibb 38. 

69. Ill.—Davis v. Gibson, 70 Ill. 
App. 273. 

60. N.C.—Gainesville, etc.. County 
Hospital Assoc, v Atlantic Coast 
Line R. Co., 73 S.E. 242, 167 N.C. 
460. 

4 C J. p 632 note 4. 

61. U S.—U. S. V. Maxwell Land- 
Grant Case, Colo , 7 S.Ct. 1271, 122 
US. 365, 30 LEd. 1211. 

La — Corpus Juris Ssouudum oitsd in 
Gulf Refining Co. v. Bagby, 7 So. 
2d 903. 912, 200 La. 268. 

N.C.—North Carolina Utilities Com¬ 
mission V. Norfolk Southern Ry. 
Co, 32 S.E.2d 346, 224 N C. 762. 
Wyo.— Corpus Juris Bsouadum oitsd 
in Wantulok v. Wantulok, 223 P.2d 
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original suit to vacate or to annul the decree.*^ 
§ 1423. Points or Authorities Overlooked 

A rehearing may be granted on the ground that the 
court has overlooked material points or decisive authori¬ 
ties duly submitted by counsel. 

It may constitute ground for a rehearing that 
the court has overlooked material points or decisive 
authorities duly submitted by counsel, or has 
failed to consider a statute controlling the case®^ 
which would have required a different judgment 
from that rendered.®® As discussed supra § 1411, 
however, a petition for a rehearing, suggesting noth¬ 
ing that has not been fully considered by the court 
in rendering its decision, or which suggests merely 
immaterial questions as having been overlooked, 
will be denied. Moreover, the mere fact that the 
court has overlooked a certain point presented by 
the record is not sufficient to authorize a rehearing, 
unless it further appears that its attention was called 
to the point in question by the briefs or arguments 
of counsel;®® nor will a rehearing be granted on 
the sole ground that points presented on the argu¬ 
ment are not referred to by the opinion of the court 
in express terms, since it does not necessarily fol¬ 
low that such points escaped the attention of the 
court ;®'^ and this is particularly true where the 
determination of other points which are referred 
to therein necessarily involves the determination of 


the matters presented by the petition.®* A motion 
for rehearing based on the assumption that a par¬ 
ticular case cited in the opinion of the court was 
the basis of the decision and that that case was re¬ 
versed will not be granted where the cited case 
was not the basis of decision in the instant case.®*-® 

§ 1424. Conflict with Decision in Another 
Case 

Tha fact that the declalon of the appellate court le 
inconsistent with former adjudications of the court does 
not warrant a rehearing where the former decisions are 
distinguishable; but a rehearing will be granted where 
the determination of the court is clearly in conflict with 
the last controlling decision of a higher court in the state. 

A rehearing will not be granted on the ground 
that the decision of the appellate court is out of 
harmony with certain former decisions cited in the 
rehearing petition where such former decisions do 
not justify a ruling different from that rendered,®®-®® 
or are substantially distinguishable.®®-®® On the 
other hand, a rehearing will be granted by an inter¬ 
mediate court where the decision is in conflict with 
a case previously decided by the highest court of 
the state or where the latter court renders such an 
adverse decision pending the determination of the 
case at bar or immediately after it has been decid¬ 
ed;®® but the decision of the higher court must be 
clearly in point,and it must be shown that it is 


1030, 1031, 67 Wyo. 46, 21 A.L..R. 
2d 672. 

4 C.J. p 632 note 5. 

Vrial de novo 

Where action was heard de novo 
by court of appeals, motion for re¬ 
hearing and retrial was overruled 
where moving party had made no 
showing that the evidence which it 
proposed to submit if a new trial 
was granted was not available at 
the former trial. 

Ohio.—^Western Ohio Public Service 
Co. v. Incorp. Village of Yellow 
Springs, App., 47 N.E.2d 632. 

62. Or.—Livesley v. Johnston, 84 P. 
1044, 48 Or. 40. 

4 C.J. p 632 note 6. 

63. Minn.—Briggs v. Kennedy May¬ 
onnaise Products, 297 N.W. 842, 209 
Minn 312. 

N.Y.—Fosdick v. Hempstead, 27 N.B. 
382. 126 N.Y. 651. 

Baumann v Citizens Trust Co. 
of Binghamton. 290 N.Y.S.2d 266, 
248 AppDiv. 840. 

Ohio—Crawford v. Bach, App., 101 
N.E.2d 144. 

S.D.—Kirby v. Western Union Tel. 
Co., 67 N.W. 199, 4 S.D. 439, 46 
Am.S.R. 765, 30 L.R.A. 612, 621. 
624. 

4 C.J. p 682 note 7. 

64. Del.—Gottlieb v. Heyden Chem¬ 


ical Corp., 91 A 2d 67, 33 Del.Ch. 
177. 

Iowa—Finkbinder v. Ernst, 97 N.W. 

684, 100 NW. 180, 136 Iowa 226. 

R I.—Rivard v. Bijou Furniture Co , 
21 A.2d 663, 67 R.I 251, conformed 
to 27 A.2d 853, 68 R.I. 368. 

4 C J. p 633 note 8. 

65. Ga.—Seaboard Air-Line R. Co. 
v, Jones, 47 S E. 320, 119 Ga. 907. 

66. IJ.S —Reece Folding Mach Co. 
V. Fenwick, Mass.. 140 F. 287, 72 C. 
CA. 39, 2 L.R.A..N.S., 1094. 

4 C.J. p 633 note 12. 

67. N.C.—Moore v. Beaman, 17 S.E. 
676, 112 NC, 668. 

Pa,—Moffett V. Pennsylvania Mfrs.’ 
Ass’n Cas. Ins. Co., 10 A.2d 579, 
137 Pa.Super. 669. 

4 C.J. p 633 note 13. 

68. Fla—English v. State, 12 So. 
689, 31 Fla. 356. 

S.C.—Meinhard v. Youngblood, 15 S. 

E. 960, 16 S.E. 771, 37 S.C. 231. 

4 C.J. p 634 note 14. 

68.5 Md.—Schill v. Remington Put¬ 
nam Book Co., 22 A.2d 128, 179 Md. 
83. 

68.60 Kan.—^Phoenix Mut. Life Ins. 
Co. V. Aby, 64 P.2d 21, 146 Kan. 18. 

68JI5 La.—Dominguez v. American 
Cas. Co., App., 87 So.2d 412. 
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Miss.—^Mutual Life Ins. Co. v. Nel¬ 
son, 186 So. 837, 184 Miss. 632 
Mo.—Dowling V. Luisetti, 173 S.W 2d 
381, 361 Mo. 614. 

Different gnestlons of law 

Where appeals In actions by auto¬ 
mobile driver and by automobile 
passenger against owner of truck 
with which automobile collided pre¬ 
sented and were determinable by dif¬ 
ferent questions of law, alleged in¬ 
consistency between decision of re¬ 
viewing court in action by driver 
and decision in action by guest did 
not require granting a rehearing in 
action by driver. 

Tex.—Blocker v. Brown Express, Civ. 
App., 144 SW.2d 461, error re¬ 
fused. 

69. Ill.—People ex rel. Ratkowskl 
v. Kelly, 37 N.B.2d 670, 811 Ill.App. 
667. 

Mo.—^Lohman v. Kansas City South¬ 
ern Ry. Co., 33 S.W.2d 112, 826 Mo. 
819, 72 A.L.R. 172. 

James v. Mott, App., 215 S.W. 
913. 

4 C.J. p 634 note 16. 

70. Mo.—Orr v. St. Louis Union 
Trust Co., 236 S.W. 642, 291 Mo. 
383. 

4 C.J. p 634 note 16. 

Different elements 

Court of civil appeals would not 
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the last controlling dccision.^i 

It has been held that a rehearing will not be grant¬ 
ed by an appellate court on the ground that since 
the rendition of its decision it has changed the rule 
of law applied in such decision and the fact 
that a court of higher authority later proclaims a 
ruling contrary to prevailing law does not authorize 
a reconsideration of prior decisions.^i-i® In any 
event, a party is not entitled to a rehearing of a 
judgpnent on appeal simply because since its ren¬ 
dition a higher court has rendered an adverse deci¬ 
sion in another action involving the same facts, 
where the adverse decision was rendered without 
any written opinion or any assignment of reasons 

therefore* 

§ 1425. Want of Necessary Parties 

Want of neceatary partiea may warrant a rehearing 
only where an indlapenaable party is wanting. 

On a motion for rehearing, an objection for want 
of necessary parties will prevail only where it ap¬ 
pears that an indispensable party is wanting.73 
Such objection will not be considered as a ground 
for rehearing except in a very strong case.'^^ 
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§ 1426. Enactment of Statute after Submia* 
aion of Cause 

A rehearing la not authorlaed because of the enact¬ 
ment of a atatute after aubmiesion of the cause unless 
such statute directly effects the validity of the originel 
Judgment or it Inconeistent with the decision of the eppei- 
late court. 

A rehearing need not be granted because a stat¬ 
ute is enacted after the submission of a case on ap¬ 
peal unless such statute directly affects the validity 
of the original judgment or is inconsistent with the 
decision rendered on appeal.^^ 

§ 1427. Death of a Party to Action 

Ordinarily, it it not ground for rehearing that a party 
has died after aubmiesion or decision of the cause. 

A rehearing usually will not be granted because 
of the death of a party to an action after submis¬ 
sion but before decision,*^® or after submission and 
decision but it has been held that a rehearing 
may be granted to permit the substitution of proper 
parties where one of the parties unknown to the 
court died before the decision.^* 


3. Application for Rehearing 


§ 1428. In General 

Proper and timely application or petition is usually 
required in order to obtain a rehearing. 

While in some circumstances a rehearing may 
be ordered by the appellate court on its own motion, 


as discussed infra § 1436, a rehearing is usually ob¬ 
tained only by a proper and timely application or 
petition therefor, the purpose and function of which 
is to point out in clear and concise terms some error 
or omission furnishing a ground for rehearing,*^® 


grant a rehearing on ground that its 
decision was In conflict with a spec¬ 
ified opinion of the commission of 
appeals where each case involved 
different elements. 

Tex.—Hefflngton v. Heliums. Civ. 
App.. 212 S.W.2d 245. 

71. Mo.—Dobyns v. Meyer, 20 Mo. 
App. 66. 

71.6 Mich.—Johnson v. Fischer, 47 
N.W.2d 706, 880 Mich. 491. 

71.10 N.T.—^Bradley & Currier Co., 
Ltd. V. Lally, 81 N.Y.S. 120, 10 
Misc. 866. 

Greyhound Bldg. Corp. of N. T. 
V. Wolf, 106 N.T.S.2d 477. 

72. N.Y.—Butterfield v. Radde, 40 
N.Y.Super. 169—^Hayner v. Ameri¬ 
can Popular L. Ins. Co., 86 N.Y. 
Super. 211. 

78. D.C.—Welghtman v. Washington 
Critic Co., 4 App.D.C. 186. 

74 . D.C.—^Welghtman v. Washington 
Critic Co., supra. 

76. Minn.—^Dutcher v. Culver, 24 
Minn. 684. 

Nev,—^Powell v. Nevada, eta, K. Co., 
82 P. 96, 28 Nev. 806. 


76. Md —Moore v. Taylor, 82 A. 320, 
33 A. 886, 81 Md. 644. 

4 C.J. p 634 note 21. 

77. Mo.—Vitale v. Duerbeck, 92 S. | 
W.2d 691, 338 Mo. 556 

78. La.—Fabacher v. Egan, 89 So. 
426, 149 La. 461. 

Baker v. Baker, App., 22 So.2d 
126. 

79. Colo.—Scott V. Shook, 249 P. 
259, 80 Colo. 40, 47 A.L.R. 1108. 

Fla.—Mann v. Etchells, 182 Bo. 198, 
132 Fla. 409—^Atlantic Coast Line 
R. Co. V. City of Liakeland, 116 So. 
669, 94 Fla. 847—^Payne v. Ivey, 93 
So. 143. 83 Fla. 486—Texas Co. v. 
Davidson, 80 So. 658, 76 Fla. 475, 
478. 

Hawaii.—In re Estate of Bishop, 85 
HawaU 546. 

Ill.—See Dunham v. Stephens' Es¬ 
tate. 206 IlLApp. 27. 

Ind.—Lesh v. Johnston Furniture 
Co., 18 N.E.2d 708, 214 Ind. 176, 
motion denied 14 N.E.2d 687, 214 
Ind. 176. 

Mo.—Fembaugh y. Clark, 173 S.W. 
2d 646, 226 Mo. App. 1200. 

553 


Tex —Rust V. Rust, Clv.App., 88 S.W. 
2d 787, modified on other grounds 
117 S.W.2d 69, 131 Tex. 682. 

Vt.—Goodwin V. Gaston, 164 A. 772, 
103 Vt. 857. 

4 C.J. p 622 notes 11, 12. 

Purpose of rehearing see supra I 
1410. 

Matters ovsrlooked 

(1) The office of a petition to re¬ 
hear is to call the attention of the 
court to matters overlooked, not to 
those things which counsel supposes 
were Improperly decided after full 
consideration. 

Tenn.—^Mashbum v. Thornton, 244 
S.W.2d 178, 86 Tenn.App. 216— 
Cox V. McCartney, 236 S.W.2d 736, 
84 Tenn.App. 235—^Black v. Love 
Sc Amos Coal Co., 206 S.W.2d 432, 
80 Tenn.App. 377. 

(2) A petition for "rehearing’* Is 
ordinarily for purpose of directing 
attention to matters said to have 
been overlooked or mistakenly con¬ 
ceived In original decision, and thus 
such petition invites reconsideration 
of record on which that decision 

I rested. 
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and to invite a reexamination of the questions de¬ 
cided applicable to the merits of the case.*® In 
some jurisdictions, although rules of court make no 
provision for the filing of application for rehearing, 
the court will, if a vital question is raised which 
would require a different decision, give due recogni¬ 
tion to the application.*® * Where a rehearing is 
not a matter of fight, as discussed supra § 1409, the 
petition or application amounts to merely a friendly 
suggestion to the court informing it of its over¬ 
sight or errors.*! 

§ 1429. Parties 

The parties permitted to make appiicatlon for a re¬ 
hearing may be fixed by the statute or ruie of court au¬ 
thorizing rehearings, and usually the right is restricted 
to parties to the record whose interests are affected by the 
Judgment. 

The party or parties permitted to make application 
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for a rehearing may be fixed by the statute or rule 
of court authorizing rehearings.*! *® Generally, a 
petition or application for rehearing cannot be 
maintained by one who is not a party to the record,** 
one whose interests are not affected or prejudiced 
by the judgment,** one who is estopped by his own 
conduct to complain of the decision,** or one who 
has not taken the proper steps to entitle himself to 
be heard in the appellate court.** A petition by an 
appellee who seeks thereby to open a judgment as 
against a coappellee will not be entertained.*® 

If there is a statute or rule of court to that effect, 
the application for rehearing, and the consideration 
and granting of the same, are purely ex parte.**^ 

On death of the applicant for a rehearing, his 
heir may be substituted as a party to the proceed- 


Wls.—City of Milwaukee v. Public 
Service Commiselon, 47 N.W.2d 298, 
259 Wls. 80. 

(8> The office of an application for 
rehearing is not to Invoke again an 
expression from the court on mat¬ 
ters which have been already care¬ 
fully and completely considered, but 
to direct the attention of the court 
to Questions or propositions of law 
or fact that have not been given at¬ 
tention. 

Ohio.—Smith v. Dickinson, Com.Pl., 

121 NE.2d 704. 

BeargtuneiLt 

Purpose of a motion for reargu¬ 
ment after rendition of decision is to 
point out matters presented in the 
brief and relied on in oral argument 
which it is thought were overlooked 
or misapprehended by the court In 
reviewing the case. 

Vt.—Grover v. John Hancock Mut. 
Life Ins. Co.. 126 A.2d 571—Basso 
v. Veysey, 110 A.2d 706, 118 Vt. 399 
—Leblanc v. Deslandes, 90 A.2d 
802, 117 Vt. 248—Norman v. Amer¬ 
ican Woolen Co.. 84 A 2d 126, 117 
Vt. 28—Horicon v. Langlois' Es¬ 
tate, 62 A.2d 888, 116 Vt. 81—Nel¬ 
son V. Travelers Ins. Co., 80 A.2d 
76, 118 Vt. 86. 

80 . Ala.—Redd Chemical & Nitrate 
Co. V. W. T. Clay Mercantile Co., 

122 So. 662, 219 Ala. 478. 

Zavlting review 

Object of application for “rehear¬ 
ing” is to invite review by court as 
to correctness of Judgment of court 
as presented on record on which 
case is submitted, and it is not the 
proper method of correcting errors 
or omissions of officials of trial court 
In preparation and certification of 
record for appeal. 

Ala.—Gossett V. Pratt, 34 So.2d 146, 
260 Ala. 800. 


A question of law once decided is 
not reconsidered in same case ex¬ 
cept on a motion for rehearing. 

N.H.—Martlneau v. Waldman, 42 A. 
2d 735. 93 NH 386. 

60.5 Ohio —Nickerson v. Nickerson, 
87 NE2d 915, 86 Ohio App. 372. 

81. Ala.—Oorpns ^rls SeonndTun 
cited In Hedwine v. State, 61 So. 2d 
715, 723, 36 Ala App. 660. 

Maas—Brooks v. Secretary of Com¬ 
monwealth, 168 NE. 322, 267 Mass 
91—Powers v. Sturtevant, 86 NE 
789, 200 Mass. 619—Wall v. Old 
Colony Trust Co., 58 N.E. 1016, 177 
Mass. 276. 

81.50 La.—Dumaine A Co. v. Gay, 
Sullivan & Co., 194 So. 779, 194 
La. 777. 

88. NC—Furlough v. Nash County 
Highway Commission, 144 S.E. 693, 
196 N.C. 160. 

4 C.J. p 634 note 24. 

83. La.—Gomer v. Anding, App., 147 
So. 646. 

Tex —City of Weatherford Water, 
Light & Ice Co. v. Veit, Civ.App., 
196 S.W. 986, dismissed for want 
of Jurisdiction. 

4 C.J. p 684 note 22. 

<*Party dissatisfied with Judgment” 
The words “party dissatisfied with 
Judgment.” as used in the provisions 
of the code of practice, that in the 
Interval between the day on which 
Judgment is rendered and that on 
which it becomes final, a “party dis¬ 
satisfied with Judgment” may apply 
for a new hearing in the cause, 
means a party against whom a Judg¬ 
ment has been rendered. 

La.—^Dumaine A Co. v. Gay, Sullivan 
& Co., 194 So. 779, 194 La. 777. 
Surety on appeal 

(1) It has been held that where 
the application of plaintiff in error 
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for a writ of error has been refused, 
a supersedeas surety against whom 
Judgment has been rendered is enti¬ 
tled to file a motion for rehearing of 
the application for writ of error, 
where such motion is confined to the 
assignments of error of plaintiff in 
error. 

Tex—Armstrong v. American Bank 
& Trust Co., 70 SW.2d 689, 123 
Tex. 262. 

(2) However, a surety on appel¬ 
lants' suspensive appeal bond has 
been held not a “party in interest” 
or a “party dissatisfied” within the 
code providing for rehearing on ap¬ 
plication of “parties in Interest” and 
a "party dissatisfied,” and not enti¬ 
tled to file a petition for rehearing 
where appellants filed none. 

La.—Gomer v. Anding, App., 147 So 
646. 

84 . S.D.—Fokken v. State Bank & 
Trust Co., 220 N.W, 869, 63 S.D. 
378. 

4 C.J. p 634 note 23. 

85 . Tex.—Graham v. Clearman. 

Com App., 16 S.W.2d 622. 

7ailurs to aaswsr appeal 

One who did not appeal from Judg¬ 
ment dismissing his call in warranty 
or answer the appeals taken was not 
entitled to a rehearing. 

La.—Mossier Acceptance Corp. v. Na¬ 
quin, App., 31 So. 2d 247. 

86. La.—Jamison v. Barelll, 20 La. 
Ann, 462. 

87. Fla.—^Florida Motor Lines v. 
Hill. 143 So. 261, 106 Fla. 33—At¬ 
lantic Coast Line R. Co. v. City of 
Lakeland, 115 So. 669, 94 Fla. 847. 

87.5 La.—Succession of Bonnette, 
176 So. 897, 188 La. 297. 
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§ 1430. Manner of Application in General 

An application for a rehaaring must usually be made 
In the manner Indicated by statute or rule of court. 

Where the manner of application for a rehearing 
is regulated by statute or rule of court, compliance 
must be had therewith and, if it is so provided, 
the application should be made by petition and not 
by motion supported by affidavits.^® If it fails in 
any respect to conform to the rules of the court in 
which it is filed, it may be denied,®® in the discre¬ 
tion of the court.®^ 

The application is not entered on the records of 
the court unless so ordered.®^ 

It is not proper practice to present a case on mo¬ 
tion for rehearing as though a rehearing had been 

granted.®^ 
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§ 1431. Form and Contents of Application 

Requirements of statutes and rules of court as to 
form and contents of an application for rehearing should 
be complied with, and the application should contain a 
full, specific, and concise statement of the grounds on 
which the rehearing is sought. 

While in some circumstances the necessity there¬ 
for may be dispensed with,®^ an application for re¬ 
hearing must ordinarily comply with requirements 
of statutes or court rules as to its form and con¬ 
tents,®® such as a requirement that the application 
be signed,®® and that it be accompanied by a state¬ 
ment of the decision complained of or the opinion 
rendered in connection therewith.®®-® 

The ap'^’Iication should set forth fully and concise¬ 
ly the grounds on which it is based, and point out 
specifically in what respect the original decision is 
erroneous,®^ and contain a showing of the reasons 


88. La.—Cox V. Shreveport Packing 
Co., 31 So.2d 815. 212 La. 325. 

Mo —Holman v City of Macon, App., 
177 S.W. 1078. 

4 C.J. p 634 note 26. 

Applloatlou by mall 

(1) Application by letter for rear- 
gument la not a recognized proce¬ 
dure, but la received by the supreme 
Judicial court as friendly informa¬ 
tion regarding an oversight or mani¬ 
fest error. 

Mass.—Old Colony Trust Co. v. Pep¬ 
per, 167 NE 656, 268 Mass. 467. 

(2) Under other practice, a motion 
for rehearing should not be filed 
with clerk of courts, but should be 
mailed to members of court of ap¬ 
peals within ten days after filing of 
original opinion. 

Ohio—Braasel v. Benham, App., 32 
N.E.2d 482. 

Applioatioa by telegraph 

Where a motion for a rehearing 
was telegraphed to the clerk of the 
appellate court on the last day al¬ 
lowed for such motion, and the mov¬ 
ing party, two days thereafter, put 
it In writing and filed it, such motion 
came too late since the allowance of 
the filing of court records or plead¬ 
ings by telegraph is too radical a de¬ 
parture to be taken without legisla¬ 
tive sanction. 

Mo.—Holman v. City of Macon, App., 
177 S.W. 1078. 

Separate oover 

Supreme court rule providing that 
application for rehearing of any 
cause shall be made by petition, .sep¬ 
arate from the briefs, contemplates 
that petition and briefs shall be filed 
under separate cover. 

Ind.-—Miller v. Ortman, 136 N.E.2d 
17. 

88 . Ind.—^Fertich v. Michener, 11 N. 
E. 605, 14 N.E. 68, 111 Ind. 472, 60 
Am.R. 709. 

4 C.J. p 634 note 29, 


90. La.—Freeman v. Clark, App., 88 
So 2d 419—Attaway v. Melton, 
App., 88 So.2d 417. 

N.C—Lenoir County v. Outlaw, 85 S. 

E.2d 608, 241 N.C 489. 

Wyo.—Henning v Miller, 14 P.2d 437, 
44 Wyo. 114. 

4 C.J. p 634 note 27. 

Filing of certificates 
Appellee’s application for rehear¬ 
ing must be stricken for failure to 
comply with supreme court rule, 
where appellee failed to file certifi¬ 
cates that copy of brief accompany¬ 
ing application had been delivered 
to opposing counsel and that copy of 
brief filed on original hearing was 
served on counsel for appellant. 

Ala—North Carolina Mut Life Ins. 
Co. v. Jones, 30 So.2d 270, 33 Ala. 
App. 77. 

91. Ill.—Welch V. HIghwood, 150 Ill. 
App 397. 

Ind—Miller v. Ortman, 186 NE.2d 
17. 

92. Ala.— Corpus Jtirls Beonndum 
cited In Redwine v. State, 61 So.2d 
715, 723, 36 Ala App. 560 

Mass—Powers v. Sturtevant, 86 N. 

E. 789, 200 Mass. 519. 

4 C.J. p 635 note 30. 

93. Mont.—^Wells v. Clarkson, 2 
Mont. 379, 

94. Colo.—Golden v. People ox rel. 
Baker. 74 P.2d 716, 101 Colo. 381. 

Tex.—Chance v. Fortenberry, Civ. 

App., 247 S.W. 890. 

Purpose of requirement nooomplislied 
Although a statute requires that 
a motion for rehearing shall specify 
the name and residence of counsel 
of the opposing party, etc., and a 
court rule provides that motions for 
rehearing shall be conducted in ac¬ 
cordance with the statute, a motion 
for rehearing, not stating the names 
and addresses of appellee’s counsel, 
will not be stricken, where counsel 
I for appellee were duly served with 
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a copy of the motion for rehearing 
and they have appeared and an¬ 
swered by the motion to strike the 
motion for rehearing. 

Tex.—Chance v. Fortenberry, supra. 

95. Ind.—Miller v. Ortman, 136 N. 
E 2d 17. 

La—Freeman v. Clark, App., 88 So. 
2d 419—^Attaway v. Melton, App., 
88 So. 2d 417—Tyson v. Victory In¬ 
dustrial Life Ins. Co., App., 4 So.2d 
603. 

N.C —Herndon v. Imperial F. Ins. 
Co., 16 SE. 465, 111 N.C. 384, 18 
LR.A. 647. 

Tenn —Johnson v. Browder, 207 S. 
W.2d 1, 186 Tenn. 601. 

Moving party 

Motion for rehearing filed in ap¬ 
pellate court In name of one movant 
with addition of words ”et al.” after 
his name could inuro for the benefit 
only of the named movant. 

Tex —Carroll v. Sartain, Civ App., 
164 S.W 2d 62, error refused. 
Applications or petitions hold im¬ 
proper or insuffloient 
La —McCarty v. Anderson, App , 68 
So 2d 255. 

Miss —Byrd v. Board of Sup’rs of 
Jackson County, 176 So. 910, 179 
Miss. 880. 

Tenn.—Jones v. Witherspoon, 187 S. 

W.2d 788, 182 Tenn. 498. 

90 . Ind.—^Apple v. Atkinson, 34 Ind. 
618. 

La.—Tyson v. Victory Industrial Life 
Ins. Co., App., 4 So.2d 603. 

4 C.J. p 635 note 37. 

96A N.Y.—In re Clynes’ Estate, 292 
N.Y.S. 698, 249 App.DIv. 904. 

97. D.C.—^Washington Ry. & Elec¬ 
tric Co. V. Stuart, 267 F. 632, 60 
App.D.C. 74, certiorari denied 41 S. 
Ct. 63, 254 U.S. 649, 66 L.Bd. 466. 
Fla.—^Atlantic Coast Line H. Co. v. 
City of Lakeland, 115 So. 669, 94 
Fla. 847. 

Ind.—Guthrie v. Blankely, App., 181 
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why the matters specified constitute error.*® In 
stating the facts, however, the petition should not 
proceed to give further reasons in support of the 
case made in the original brief, and an application 
which is in form a mere argument or brief as to 
matters already decided cannot be considered by 
the court.®* Where the application is based on the 
ground that there are expressions in the opinion 
which may embarrass the parties on a new trial it 
must be accompanied by the case on appeal con¬ 
taining the opinion complained of.^ 

Notwithstanding the court may disregard a peti¬ 
tion for rehearing which fails to conform with re¬ 
quirements as to form and content, the infirmities 
may be overlooked where issues of importance are 
involved.!® 

Generally any ground which is not included in the 


6 C.J.S. 

application will be regarded by the appellate court 
as waived and consequently will not receive consid¬ 
eration.® The court may, however, permit a proper 
and timely amendment of the application,® or permit 
the filing of additional reasons for a rehearing after 
the filing of the petition.^ 

§ 1432. — Briefs and Citation of Authori¬ 
ties 

Unless required or permitted by statute or rule of 
court, the making of a brief, argument, or citation of 
authorities in support of an application for rehearing is 
neither necessary nor proper. 

An application for rehearing must be supported or 
accompanied by a brief and argument or citation of 
authorities where so required by statutes or court 
rules;® and the required brief ordinarily must be 


N.E.2d 367, followed in Pearlman 

V. Maesachusetta Bondingr & Ina 
Co., App., 181 N.E.2d 862—Terre 
Haute. I. & E. Traction Co. v. Scott, 
172 X.E. 669. 91 Ind App. 690. 

La.—Robertson v. Palmer, App., 74 
So. 2d 408—Tyson v. Victory Indus¬ 
trial Life Ins. Co, App., 4 So.2d 
603—^Walker v. Mills Engineerlna 
Const. Co., App., 163 So. 844. 

Mo.—^Donlon v. American Motorists 
Ins. Co., App., 149 S.W.2d 378— 
Myers v. Golloday, App., 104 S.W. 
2d 1007, Quashed on other grounds 
State ex rel. Golloday v. Shain, 110 
S.W.2d 719, 841 Mo. 889. 

Nev.—Rickey v. Dougrlas Millingr & 
Power Co., 206 P. 828, 46 Nev. 841. 
Ohio.—Ricketts v. Fick, App., 62 N.B. 
2d 97. 

S.C.—^Arnold v. Carolina Power & 
Light Co.. 167 SE. 284, 168 S.C. 
168. 

Tenn.—^Harris v. Buchignani, 285 S. 

W. 2d 108—Western Union Tele¬ 
graph Co. V. Green, 284 S.W. 898, 
153 Tenn. 622. 

Vt.—Goodwin V. Gaston, 164 A. 772, 
108 Vt. 857—Ryan v. Orient Ins. 
Co.. 119 A. 423. 96 Vt 291. 

4 C.J. p 635 note 81. 

Affidavit supporting petition must 
show aU facts neoessary to show 
error 

There can be no service by mall 
of a notice of appeal under statute, 
unless appellant’s attorney resides in 
a different place from the attorney 
for respondents, so that an affidavit, 
supporting petition for rehearing on 
the order made dismissing the appeal 
for lack of service of notice of ap¬ 
peal, which falls to show where the 
notice was mailed to the attorney for 
respondents, or the residence of ap¬ 
pellant or his attorney, is defective. 
Or.—Schultz V. Walrad, 179 P. 991, 
99 Or. 816. 


Groimds stated separately from an- 
gnmeat 

A petition for rehearing on appeal 
should state the grounds of the pe¬ 
tition briefly and concisely and sep¬ 
arately from the argument 
Or.—Reiff V. City of Portland, 142 
P 827, 71 Or. 421, L.R.A.1916D 772. 
AppUoatlons held saffioient 
La.—Sheffield v. Jefferson Parish De¬ 
velopers, App., 88 So. 2d 641. 

88. Ind.—Hanley v. Mason, 86 N.E. 
381, 732, 32 Ind.App. 312. 

H. I.—^Watson v. Durepo, 71 A.2d 609, 
76 R.I. 876. 

99. Fla.—^Mann v. Etchells, 182 So. 
198, 132 Fla. 409. 

Ill.—Stacy V. Glen Ellsm Hotel, etc., 
Co., 79 N.E. 183, 223 Ill. 646, 8 L.R. 
A..N.S., 966. 

Mo.—Suhre v. Busch, 120 S.W.2d 47, 
843 Mo. 170. 

Tenn.—Harbison v. Welch, 268 S.W. 
2d 766, 195 Tenn. 191—Clouse v. 
Garflnkle, 281 S.W.2d 846, 190 Tenn. 
677. 

4 C.J. p 636 note 33. 

I. N.Y.—^Anderson v. Continental 
Ins. Co., 12 N.E. 793, 106 N.Y. 661. 

1.5 S.C.—Craig v. Pickens County, 
200 S.E. 826, 189 SC. 164. 

Failure to state reasons 
Where motion for reargument 
raised point of importance, motion 
was granted to the extent of such 
point, notwithstanding motion might 
not contain proper and adequate rea¬ 
sons for granting it. 

R.I.—Rhode Island Hospital Trust 
Co. V. Proprietors of Swan Point 
Cemetery, 8 A.2d 660, 62 R.I. 141. 
Xaoorporatloa of argument 
Point raised by petition for re¬ 
hearing which called attention to ap¬ 
parent conflict between holding in 
instant case and cases following doc¬ 
trine announced In prior case would 
be reconsidered notwithstanding pe¬ 
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tition Violated rule against incorpo¬ 
ration of argument. 

Fla.—^Waybright v. Turner, 176 So 
424, 129 Fla. 310, reheard 179 So. 
412, 131 Fla 209. 

8. Tex.—State v. Humble Oil & Re¬ 
fining Co., Civ.App., 194 S.W.2d 811 
—Red Arrow Freight Lines v. 
Smith, C1V.APP., 98 S.W.2d 496, er¬ 
ror dismissed. 

Vt.—Powell V. Merrill, 103 A. 269, 92 
Vt. 124. 

4 C.J. p 635 note 84. 

3. Tex.—^Woods v. Topletz, Civ.App., 
126 S.W.2d 781, reversed on other 
grounds 144 S.W.2d 268, 135 Tex. 
380—^Haverbekken v. Coryell Coun¬ 
ty, C1V.APP., 290 S.W. 673—45ualls 
V. Fowler, Civ.App., 186 S.W. 266, 
error refused. 

4 . Colo.—Denver, etc, R. Co. v. Bur- 
chard, 86 P. 749, 85 Colo. 639, 9 
Ann.Cas. 994. 

5. Ala—^Resolute Fire Ins. Co. v. 
O’Rear, 88 So.2d 616, 84 AilaApp. 
249—Riley v. Louisville & N. R. 
Co., 92 So. 23, 18 AlaApp. 279. 

Ind.—^Harmon v. Smltch, 168 N.E. 

627, 86 lnd.App. 627. 

N.M.—Dunne v. Petterman, 197 P.2d 
618, 62 N.M. 284—Baca v. OJo del 
Espiritu Santo Co., 214 P. 764, 28 
N ML 499 

Vt.—Goodwin V. Gaston, 154 A. 772, 
103 Vt 867. 

Wyo.—State v. Sorenson, 241 P. 607, 
84 Wyo. 90—Allen v. Houn, 219 P. 
678, 80 Wyo. 186—Tuttle v. Rohrer, 
163 P. 27, 28 Wyo. 806. 

4 C.J. p 635 note 89. 

Brief not la oompUaaoe with rules 
Where appellant’s brief on submis¬ 
sion of a cause on rehearing did not 
comply with the court rules, the ap- 
pdllate court will consider only such 
portions of the argument objected to 
as are specifically set forth or re¬ 
ferred to in the original brief. 



6 G» J* S* 

filed within the time specified.**^ On the other hand, 
in the absence of any such statute or rule of court, 
filing of a brief has been held neither necessary nor 
proper, and has been condemned as tending to en¬ 
courage argument on the merits of the original case 
which should be reserved for the rehearing itself.® 
Where an application for rehearing contained a 
stipulation that briefs should be prepared and sub¬ 
mitted by the parties' counsel, but no briefs were 
filed by either party, and no new matter, not previ¬ 
ously discussed and considered by the appellate court 
appeared in applicant's list of reasons, the applica- 
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tion must be denied.®*® A party may not raise for 
the first time in his brief on application for rehear¬ 
ing a question not mentioned in the application.®*^® 

§ 1433. -Certificate of Counsel 

Petitions for rehearing may be accompanied by a 
certificate of counsel. 

Petitions for a rehearing may be accompanied by 
a certificate of counsel when permitted or required 
by statutes or rules of court,*^ but this certificate is 
not allowed the same weight as in English chancery 
practice.® 


Ala.—^Alabama Fuel & Iron Co. v. 
Williams, 91 So. 879, 207 Ala. 99. 

Abstract aad brief 
When a rehearing is granted in a 
cause or the cause is transferred 
from a division of the supreme court 
to court en banc, it stands as though 
it had not been previously heard or 
submitted, and appellant may file a 
new abstract and brief. 

Mo.—Fears v. Newman Mercantile 
Co., 156 S.W.2d 909. 348 Mo. 1102. 

Defective original briefs 

Where appellant's original briefs 
were defective but motion for rehear¬ 
ing was sustained, appellant had 
right to file additional briefs, com¬ 
plying with court rules. 

Mo.—Riley v. City of Rock Port, 
App., 166 S.W.2d 880. 

Fonotloa of brief 

(1) A brief In support of a mo¬ 
tion for rehearing, containing pages 
mainly devoted to argument and fall¬ 
ing to direct attention to matters 
which it claimed the court had failed 
to consider, is improper, the object 
of such brief being to direct the at¬ 
tention of the court to the portions 
of the brief on argument relied on. 
Vt.—Ryan v. Orient Ins. Co, 119 A. 

423, 96 Vt. 291. 

(2) A brief, if filed on motion for 
reargument, may properly show 
merely an enumeration of the parts 
of the brief on argument relied on to 
support the motion. 

Vt.—Goodwin v. Gaston, 154 A. 772, 
103 Vt. 857. 

Xascrtlon of copy of petition in brief 

To aid the court on a rehearing pe¬ 
tition, the lawyer should set out a 
copy of the petition in the brief, al¬ 
though not required to by court rules. 
Ind.—McCardle v. Akron Telephone 
Co., 160 N.E. 48, 87 Ind.App. 59. 

Xnsnflloienoy of typewritten brief 
where printing required 

A petition for rehearing will be 
denied where the brief and argu¬ 
ment accompanying it are typewrit¬ 
ten instead of being printed, as re¬ 
quired by rules of court. 

Or.—-Bligh V. Lafler, 179 P. 288, 91 
Or. 888. 


BA Wyo.—Tibbals v. Graham, 66 P. 
2d 1048, 51 Wyo. 850. 

At time of flling petition 
Under statute requiring petition 
for rehearing to be filed in appellate 
court within sixty days, court rule 
requiring that ten copies of briefs 
be filed ''at the same time the peti¬ 
tion is filed” held not to require that 
briefs and petition be filed on same 
day. but to require only that briefs 
and petition be filed within sixty-day 
period. 

Ind.—Llndley v. Seward, 8 N.B.2d 
119, 103 Ind.App. 600. 

Discretion In applying rale 

Supreme court had discretion in 
applying rule precluding an appellee 
from applying, as matter of right, 
for rehearing, unless briefs are filed 
within fifteen days after submission 
of cause, and would consider appli¬ 
cation where ends of justice required 
further consideration. 

Ala.—^Howell v Roueche, 81 So.2d 
297. 263 Ala. 83. 

Metropolitan Life Ins. Co. v. Ma- 
gouirk, 11 So.2d 462, 31 Ala.App. 
6, certiorari denied 11 So.2d 466, 
243 Ala. 626. 

Extension of time 

(1) Where appellee did not com¬ 
ply with rule with respect to briefs 
but where appellee wrote clerk of 
appellate court requesting extension 
of time for flling briefs and stating 
sufficient reason to support such re¬ 
quest. motion to dismiss appellee's 
application for rehearing was denied. 
Ala.—Metropolitan Life Ins. Co. v. 

Magoulrk, supra. 

(2) Where the supreme court on 
its own motion granted a rehearing 
on briefs without oral argument, not¬ 
withstanding appellee's petition for 
rehearing reached court after fifteen 
day period had elapsed, appellee 
would be allowed fifteen days in 
which to file a brief in support of 
its contentions with respect to the 
questions as to which a rehearing 
was granted with provision that copy 
of the brief was to be promptly 
served on counsel for the adverse 
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party who was allowed a similar time 
in which to file a reply brief, a copy 
of which was to be served on counsel 
for appellee. 

Fla.—^Wlner v. New York Life Ins. 
Co., 190 So. 894, 188 Fla. 818, 140 
Fla. 534. 

(3) However, the time for flling 
the briefs in support of a petition 
for rehearing thereof, will not be ex¬ 
tended merely because the attorney 
was engaged in the preparation of 
briefs and abstracts in other oases 
pending in the supreme court. 
Wyo.—Allen v. Houn, 219 P. 678, 80 
Wyo. 186. 

e. Colo.—^Union Mut. Ins. Co. v. Se¬ 
curities Corporation, 263 P. 408, 88 
Colo. 176. 

Fla—Texas Co. v. Davidson, 80 So. 
558, 76 Fla. 475. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 205 P. 328. 45 Nev. 341. 
4 C.J. p 686 note 40. 

Argnmsat la support of motion 

Under rule of supreme court per¬ 
taining to motions for rehearing, the 
flling of a paper consisting of an 
argument in support of motion for 
rehearing is not permissible. 

Nev.—In re Powell’s Estate, 144 P. 
2d 996, 62 Nev. 121—Clack v. Jones, 
141 P.2d 385, 62 Nev. 72. 

6.5 Ohio.—Francisco v. City of Co¬ 
lumbus, App., 81 N.E.2d 248. 

6.10 La.—John's Cash Furniture 

Stores V. Mitchell, App., 127 N.E.2d 
128. 

Additional grounds 

The supreme court cannot allow a 
party to supplement grounds for re¬ 
hearing in a brief flled after the stat¬ 
utory time for rehearing had expired, 
since that would be equivalent to 
granting additional time for flling 
application for rehearing. 

La.—Gautreaux v. Harang, 188 So. 
849, 190 La. 1060. 

7. N.C.—Kerr v. Hicks, 46 S.E. 629, 
133 N.C. 176. 

4 C.J. p 636 note 41. 

6. Mass.—^Winchester v. Winchest¬ 
er, 121 Mass. 127. 
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§ 1434. Leave of Court 

Under aome provlalone of law, It la nacetaary to ob¬ 
tain leave of court to file an application or motion for 
rehearing, and this may be required where the time of 
filing has expired or an amendment Is sought. 

As a general rule, an application or motion for 
a rehearing cannot be filed without leave of the 
appellate court, if there is a requirement of statute 
or rule of court to that effect.® Also, leave of court 
is usually necessary where an amendment is sought 
to be made for which there is no express authority,^® 
or where the time limited by statute or rule of court 
for filing an application for a hearing has ex- 
pired.ii 

Leave to file a motion for rehearing, or a brief 
in support thereof, is not equivalent to leave to re¬ 
argue the case, and does not authorize an argument 
of the grounds of the motion itself. ^2 in the latter 
case leave will be granted where petitioner presents 
a sufficient excuse for not filing the petition in 
time.i® 


5 G. J. S. 

§ 1435. Notice and Service of Copies 

Ordinarily, the adverse party or his attorney need 
not be served with a notice and copy of the application 
for rehearing. 

While the rule may be otherwise where there is 
a statute or court rule imposing such requirement,^'* 
ordinarily it is not necessary that notice of the 
application, and a copy of the petition, be given or 
served on the adverse party or his attorney.^® 

§ 1436. Rehearing on Court's Own Motion 

The appellate court may, on ite own motion, order a 
rehearing. 

While a rehearing is usually obtained only by a 
proper and timely application or petition therefor, 
as discussed supra § 1428, a rehearing may, in some 
circumstances, be ordered by the appellate court on 
its own motion,^® especially where the record is 
manifestly and fatally defective.^*^ 

§ 1437. To What Court Application Made 

Ordinarily, the court which rendered the original 
decision is the proper forum to which an application for 
rehearing shouid be made. 


9. Arlz.—Steinfeld v. Nielsen, 189 P. 
879, 16 Ariz 424. 

la Neb.—^Day v. Metropolitan Util¬ 
ities Dlst., 216 N.W. 556, 116 Neb. 
711. 

Tex.—^Haverbekken v. Coryell Coun¬ 
ty, Clv.App,, 290 S.W. 673. 

11. Tex.—Sams v. Creager, 86 Tex. 
497. 

Houston, etc., R. Co. v. Grigsby, 
85 S.W. 815, 36 S.W. 496, 18 Tex. 
Clv.App. 639. 

4 C.J. p 636 note 44. 

12. Vt.—Goodwin v. Gaston, 164 A. 
772, 103 Vt. 367—Town of West 
Rutland v. Rutland Ry., Light & 
Power Co., 121 A. 756, 96 Vt, 418. 

13. Ill.—Brant v. Chicago & A. R. 
Co., 128 N.E. 782, 294 Ill. 606. 

Tex.—Cole v. McNay, Clv.App., 80 
S.W.2d 696. 

4 C.J. p 636 note 45. 

14. Iowa—Arends v. Frerichs, 186 
N.W. 457, 192 Iowa 1818. 

Ky.—Kentucky National Park Com¬ 
mission V. Reed, 66 S.W.2d 456, 261 
Ky. 474. 

4 C.J. p 636 note 46. 

Time of eervioe 

(1) Rule that within the time al¬ 
lowed for filing motions and peti¬ 
tions and briefs In support thereof, 
copies shall be served on parties af¬ 
fected or their attorneys of record, 
applies to petitions for rehearing 
and failure to comply with rule re¬ 
quires a dismissal of petition. 

Ind.—^Matlaw Corp. v. War Damage 
Corp., 112 N.B.2d 868, 123 Ind.App. 
693 . 


(2) On petition for rehearing 
where It appeared that proof of serv¬ 
ice of the copy of petition had not 
been filed as required by supreme 
court rules, and that service on op¬ 
posing party had not been made until 
some seven days after time allowed 
for filing of petition for rehearing, 
petition could not be considered. 

Ind—Norling v Bailey, 99 NE.2d 
439, 121 IndApp. 457. 

Bffeot of foUnre to famish copy 

Although a rule requiring that a 
copy of a petition for rehearing be 
furnished to the adverse party or his 
counsel has not been complied with, 
if a copy of the Judgment on rehear¬ 
ing has been sent to the adverse par¬ 
ty’s attorney and he has failed to 
move for a rehearing or to set aside 
the Judgment until after it has be¬ 
come final, the Judgment will not be 
disturbed because of such noncom¬ 
pliance. 

Ky.—Kentucky National Park Com¬ 
mission V. Reed, 66 S.W.2d 455, 
251 Ky. 474. 

Service held eaffloieat 

The rule requiring copy of applica¬ 
tion for rehearing in the supreme 
court, and copy of applicant’s brief 
to be served on opposing counsel, 
will be enforced with reason and 
common sense, and the leaving of a 
copy of application and brief with 
personal secretary of counsel is a 
“service” thereof within the rule. 
Ala.—Childs V. Julian, 2 So.2d 468. 
241 Ala. 249. 

SstcBjdoa of time for servloc 
Although the court may have pow- 
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er to extend the time for serving no¬ 
tice of a petition for a rehearing be¬ 
yond the time prescribed by statute, 
it will not do so unless an applica¬ 
tion for extension is made before 
the expiration of such time. 

Iowa—Arends v. Frerichs, 186 N.W. 
457, 192 Iowa 1318. 

15. SC—^Huggins v. Atlantic Coast 
Line R. Co., 79 S E 406, 96 S C. 
267. 

4 C J. p 636 note 47. 

Notice by clerk nimeoessary 

Under some rules of court, a case 
may be considered on petition for 
rehearing and the former opinion 
reversed without assigning the peti¬ 
tion for a hearing and without no¬ 
tice by the clerk to the parties. 

Okl—Harris v. Hart, 161 P. 1038, 49 
Okl. 143. 

16. Ala.—Calkins v. Vaughan, 114 
So. 670, 217 Ala. 66—Howell v. 
Howell, 98 So. €30, 210 Ala. 429. 

N.M—Baca v. OJo del Espiritu 
Santo Co., 214 P. 764, 28 N.M. 499. 
Wis—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 
286 NW. 876, 232 Wis. 170—State 
V. Miller, 181 N.W. 746, 173 Wis. 
412. 

4 C.J. p 686 note 48. 

After rMtrlotsd r^hsoriag 
The appellate court, after a re¬ 
stricted rehearing, cannot on its own 
motion grant another rehearing on 
the entire case. 

La —Monroe Hardware Co. v. De- 
latte, 4 La.App. 66. 

17. Mo.—Llnahan v. Barley, 28 8.W. 
84, 124 Mo. 660. 



5 C.J.S. 

Ordinarily, a superior appellate court has no juris¬ 
diction to pass on a petition for rehearing, or grant 
a rehearing, in a cause in an inferior appellate 
court,but application for rehearing should be 
made to the court in which the appeal was decided 
and, where such court is divided into several depart¬ 
ments, good practice further requires that the peti¬ 
tion be filed in the department or division where the 
original hearing was had.^® 

An intermediate appellate court which has ren¬ 
dered the decision has no power to grant a rehear¬ 
ing after the case has been removed to a higher 
court or after its judgment has been affirmed on 
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appeal ;20 nor can a higher court order an inferior 
court of appellate jurisdiction to grant a rehearing; 
but the judgment of the higher court may be made 
without prejudice to a subsequent application in the 
lower court.^i 

§ 1438. Time for Making Application 

A party seeking a rehearing ordinarily muat make 
application within the time prescribed by statute or rule 
of court and during the term at which the causa was 
decided. 

Ordinarily, a petition or application for rehearing 
may and must be made and filed within the time 
prescribed by statutes or court rules ;22 it must also 


17. BO Ind.—L. S. Ayrea & Co. v. 
Hicks, 38 N.E.2d 577, 219 Ind. 348. 

18. N.Y.—In re Livingston, 34 NT. 
665, 2 Abb.Pr., N.S.. 1, 82 How. 
Pr. 20. 

19. Ohio.—Carlisle v. McDonald, 7 
Ohio 2G7. 

4 C.J p 636 note 51. 

20. U S —Corpus Juris Seouudum 

guoted in In re Allen, C C Pa Pat¬ 
ents, 115 F 2d 936. 939—Corpus 

Juris Seouudum quoted iu Raiche 
V Foley, Cust & Pat. App, 103 Y'. 
2d 920. 921 

NY—Jung V Keuffel, 32 N.Y.S. 1136, 
12 Mlsc. 89. 

4 C.J. p 637 note 62. 

21. N Y.—In re Ingraham, 64 N Y. 
310. 

22. Ala—Morrison v. Formby, 67 
So 668, 191 Ala 104. 

Birmingham Gas Co. v. Sanders, 
162 So. 531, 26 Ala.App. 455. cer¬ 
tiorari denied 162 So. 632, 230 Ala. 
649—Taylor v. Lunsford, 154 So. 
608, 26 Ala.App 127—Louisville & 
N R. Co. V Bishop, 85 So 859, 17 
Ala App. 320—King v. Central 
Hardware Co., 86 So. 821, 17 Ala. 
App. 347, reversed on other 
grounds 85 So. 822, 204 Ala. 336. 
Ind.—Ft. Wayne Checker Cab Co. v. 

Davis, 168 NE. 41, 90 Ind.App. 30. 
Iowa.—Arends v. Frerichs, 186 N.W. 

457, 192 Iowa 1318. 

Ky—^Armes v. Louisville Trust Co., 
206 SW.2d 487, 306 Ky. 166. 
La.—Mid-State Tile Co. v Chaudolr, 
83 So 2d 654, 228 La. 634—Antoine 
V. Consolldated-Vultee Aircraft 
Corp., 46 So 2d 260, 217 La. 251— 
Carpenter v. Metropolitan Life Ins. 
Co., 162 So. 630, 182 La. 813— 
Plick V. Toye Bros. Auto & Taxi¬ 
cab Co., 124 So. 140, 169 La. 44— 
Peterson v. Louisville & N. R. Co., 
67 So. 331, 136 La. 460. 

Lovelace v. Gowan, App., 52 So. 
2d 97—Doll v. Sewerage & Water 
Bd. of New Orleans, App., 43 So. 
2d 632—Appel v. Ennis, App., 84 
So. 2d 819—Ridgdell v. Tangipahoa 
Parish School Board, App., 17 So. 
2d 326—Tyson v. Baker, App., 12 


So 2d 468—Thompson v. Leach & 
McLain, App., 11 So.2d 925—Damb- 
ly V Duconge, App , 5 So 2d 162— 
McCollistor V. Police Jury of 
Sabine Parish, App , 197 So. 661— 
Walker v. Mills Engineering Const. 
Co , App . 153 So. 344—Claude Neon 
Federal Co. v. Meyer Bros., App., 
161 So 1.39—Young v. Petty Stave 
& Lumber Co., 7 La App. 294. 

Miss—Inman v Travelers’ Ins. Co., 
122 So 537, 154 Miss 611. 

Mo—Fulkerson v. Great Lakes Pipe 
Lino Co., 76 S.W 2d 844, followed 
in Shoemaker v. Great Lakes Pipe 
Line Co, 75 S.W 2d 849—Hogan 
V. Kansas City Public Service Co., 
62 S W2d 856. 

Holman v City of Macon, App., 
177 SW 1078. 

N.Y—Mitchell v. Mulrooney. 273 N. 
Y.S 129, 242 App.Dlv. 48 
C —Cooper v. Board of Com'rs of 
Franklin County, 113 S.E 669, 184 
N.C 616—MeGeorge v Nicola, 92 
SE. 610, 173 N.C. 733. 

Ohio—Spanable v. New York Cent. 
R Co . 70 N.E 2d 233, second case, 
80 Ohio App 60—State ex rcl. 
White V Industrial Commission of 
Ohio, App, 40 NE2d 463. 

Tex —Dorenfleld v. State ex rel. All- 
red, 73 SW2d 83, 123 Tex 467. 

Texas & P. Ry. Co. v. Perkins, 
Com App, 48 S.W.2d 249—Knodel 
v. Equitable Life Ins. Co., Com. 
App, 221 S.W. 941—Gammel- 

Statesman Pub. Co. v. Ben C. 
Jones & Co., Com.App., 206 S.W. 
931 

Dennis v. Galbreth, Civ.App., 228 
S W 2d 679—Thomas v. Thomas, 
Civ App, 228 S.W.2d 648—Tri- 
County Elec Co-op. V. Clair, Civ. 
App, 217 SW2d 681, error refused 
no reversible error—Long v. 
Martin, Civ.App, 260 S.W. 327, 

error dismissed 278 S.W. 1116, 114 
Tex. 681—^Weaver v. Taylor, Civ. 
App, 262 S.W 1117—Anderson v. 
First Nat. Bank, Civ.App., 191 S.W. 
836, error dismissed. 

Wis.—^Milwaukee County v. H. Neid- 
ner & Co., 266 N.W. 238, 220 Wls. 
185. 


Wyo.—State ▼. Sorenson, 241 P. 607, 
84 Wyo. 90. 

4 C.J. p 637 note 65. 

Maudatorj rules 

Rules providing that a motion for 
rehearing must be filed within fifteen 
days from date of Judgment but if 
motion is sent to proper clerk by 
first class United States mail, in an 
envelope or wrapper properly ad¬ 
dressed and stamped, deposited in 
mail one day or more before last 
day for filing same and though en¬ 
velope or wrapper containing same 
bears a postmark showing such de¬ 
posit, motion shall be deemed filed 
in time, if received by clerk not more 
than ten days tardily, are mandatory. 
Tex.—Davis v. Brotherhood of Ry. 
Carmen of America, Civ.App., 272 
S.W.2d 938. 

Oomm snoement of time 

(1) The time for filing an applica¬ 
tion for rehearing is to be counted 
from the date on which appellant's 
counsel received notice of Judgment 
of the court of appeal. 

La.—Murray v. Yazoo & M. V. R. 
Co., App, 184 So. 413 

(2) Court of appeal will accept a 
post office return receipt of a regis¬ 
tered letter containing notice of opin¬ 
ion and decree addressed to attorney 
and signed by purported agent of 
addressee as evidence of receipt of 
notice by attorney on date shown 
on receipt card, unless sufficient evi¬ 
dence is furnished that person who 
signed for attorney was not author¬ 
ized to sign for and receive the let¬ 
ter. 

La.—^Matthews v. Spears, App., 24 
So.2d 485—McCaskey Register Co. 
V. Lumpkin, App., 197 So. 640. 

AppUcattoas held timely 

(1) In general. 

La.—Newsom v. Caldwell A McCann, 
App., 61 So.2d 393—Gomez v. 
Broussard, App, 35 So.2d 477. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell, 192 A. 197. 108 Vt. 610. Ill 
A.L.R. 176. 

(2) Where appellants filed a mo- 
i tlon for rehearing within the fifteen 
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be prosecuted within such time in order to justify 
its allowance after the end of the statutory peri- 
od.** Under some provisions, a petition mailed be¬ 
fore, but not received until after, expiration of the 
time fixed is not timely.**-* An application made or 
filed after the expiration of the prescribed time limit 
usually will not be considered,** unless there is a 
sufficient excuse for the delay;** and an applica¬ 
tion made after long delay, or after the occurrence 
of circumstances implying a waiver of the right to 
review, may be refused even though it is not barred 
by any statutory limitation.*® 

An application may be made prior to the entry of 
the judgment if a court rule authorizes it to be 
made after the decision is announced, and does not 
contemplate or require the prior entry of the order 
or judgment of the court.*^ 

At common law as a general rule the petition must 
be filed before the end of the term at which the case 


is decided, and in most jurisdictions a failure to 
make the application within this period is fatal, ex¬ 
ceptions to the rule not being recognized by the 
courts ;** and it has even been held that the legisla¬ 
ture cannot confer authority on the court to rehear 
judgments rendered at a previous term.*® In a few 
of the states, however, applications made after the 
end of the term will be considered where a rehear¬ 
ing is the only remedy available and irremediable in¬ 
jury would otherwise result,*® where circumstances 
over which the petitioner has no control have pre¬ 
vented an application within the required period,*i 
or where the court before the expiration of the term 
by express order retains jurisdiction over a case in 
which no motion for rehearing has been deter¬ 
mined.** 

Waiver or extension of time limits. Although 
some cases have denied the right or power of the 
appellate court to waive or extend the time for filing 
an application for rehearing,** other cases have rec- 


daya allowed by rules of civil pro¬ 
cedure. an amended motion filed aft¬ 
er expiration of the fifteen days 
would be allowed on showing that 
amended motion contained merely a 
more extended argument in support 
of prayer for rehearing and that no 
new ground would be brought in by 
the amendment. 

Tex.—^Pinkston v. Farmers State 
Bank of Center. Civ.App.. 201 S.W. 
2d 696. 

83. Wli.—^Pringle v. Dunn. 19 Wie. 
486. 

83.8 Ala.—National Life & Acc. Ins. 
Co. V. Curtin. 29 So.2d 577. 88 Ala. 
App. 60. 

Wyo.—Wettlin v. Jones, 236 P. 247, 
32 Wyo. 446. 

84L Ala.—Birmingham Gas Co. v. 
Sanders. 162 So. 632. 230 Ala. 649. 

King v. Central Hardware Co., 86 
Bo. 821, 17 Ala.App. 347. reversed 
on other grounds 85 So. 822, 204 
Ala. 336—Birmingham Water 
Works Co. V. Davis, 77 So. 927, 18 
Ala.App. 833. 

Da.—Gossen v. Registrar of Voters, 
Parish of Acadia. App.. 69 So.2d I 
461—^Kelly v. Ozone Tung Coopera¬ 
tive, App., 38 So.2d 282—Pollzzi v. 
Thlbodaux. App, 87 So.2d 62— 
Clostio’s Heirs v. Sinclair Refining 
Co., App.. 37 So. 2d 44—Kond v. 
Royal Indem. Co., App.. 24 So.2d 
489—^Matthews v. Spears, App. 24 
So.2d 485—Wright v. Texas & N. O. 
R. Co., App.. 20 So.2d 668, followed 
in Bryant v. Texas & N. O. R. Co.. 
App., 20 So.2d 568 and Melancon v. 
Texas & N. O. R. Co., 20 So.2d 559— 
Thompson v. Leach St McClain, 
App., 11 So.2d 926—Doskey v. Unit¬ 
ed Theatres. App., 11 So. 2d 617— 
Dambly v. Dubonge, App.. 6 8o.2d 


162—McCaskey Register Co. v. 
Lumpkin. App. 197 So 640—Wells 

V. Douglass Life Ins Co., App., 156 
So. 591—Foley v. National Life & 
Accident Ins. Co., App., 166 So 
86—^Williams v. National Life & 
Accident Ins. Co, App. 156 So. 
34—Cryer v. National Life & Acci¬ 
dent Ins. Co., App, 166 So. 34— 
Succession of Watson v. Metro¬ 
politan Life Ins. Co.. App., 166 So. 
29—Bell V. Employers' Liability 
Assur. Corporation, App, 163 So. 
834. 

Mlsa—^Arnold v. Spears, 66 So.2d 
296. 

Mo —Lampe v. St. Louis Brewing 
Ass’n, App., 299 SW. 844. 

N.Y.—City of Buffalo v. Cottle. 7 
N.TS2d 72. 255 App.Dlv. 751. 

Ohio —Bell V. Vardalldos. App., 59 
N.B 2d 73. 

Tenn—Hudson v. Evans, 113 S.W.2d 
407, 21 Tenn.App. 636—Taylor v. 
Goodrich Tire & Rubber Co., 98 S. 

W. 2d 1094, 20 Tenn.App. 362. 

Tex.—Crews v. General Crude Oil 

Co, Civ App, 287 S.W.2d 243—Dix¬ 
ieland Petroleum Corp. v. Brown, 
Civ.App., 216 S.W.2d 236—Hufflng- 
ton v. Doughtle, Civ.App., 118 S.W. 
2d 343—Alley v. Bessemer Gas 
Engine Co., Civ.App., 228 S.W. 963, 
dismissed on motion. 

4 C.J. p 638 note 69. 

Motion to dismiss miasosssary 

Where the application is not made 
within the statutory time it fails and 
a motion to dismiss is unnecessary. 
Wls.—Dieroia v. Wlnterfleld, 26 Wls. 
176. 

Motion for nsw trial 

Application for rehearing which 
was filed more than three days after 
rendition of decision by court of 
appeals, in an appeal on questidns 
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of law and fact, could not be treat¬ 
ed as a motion for new trial. 

Ohio.—Busic v. Prudential Life Ins. 
Co., App., 61 N.E.2d 498. 

25. N.H—Tucker v. Lowe, 107 A. 
641, 79 NH. 259. 

Tex—Hufflngton v. Doughtie, Civ, 
App, 113 SW2d 843—Black v. 
Nabarrette, Civ App., 281 S.W. 
1087—Davis v. Baker, Civ App., 268 
S.W. 766. 

4 O.J. p 638 note 60. 

26. Ky.—Turner v. Commonwealth. 
1 S.W. 476, 89 Ky. 78. 

4 C.J. p 639 note 69. 

27. N.T.—In re Grant, 116 N.Y.S. 
767, 1162, 132 App Div. 739. 

28. Fla.—Pawley v. Pawley, 47 So. 
2d 646. 

Ga.—Courts v. Jones, 8 S E 2d 178, 
61 Ga.App. 874—McRae v. Boykin. 
187 SE. 271, 54 Ga.App. 158. 

Ky.—^Armes v. Louisville Trust Co.. 

206 S.W.2d 487, 306 Ky. 155. 

Tex.—^Kruegel v. Rawlins, Civ.App., 
182 SW. 705, error denied 124 &, 
W. 419, 103 Tex 86. 

4 C.J. p 638 note 62. 

29. Va.—Griffin v. Cunningham, 20 
Gratt. 31. 

4 C.J. p 638 note 63. 

sa Miss.—Roberts v. Edmundson. 

I 12 Miss. 730. 

I 81. Ill.—Selby v. Hutchinson, 10 Ill. 

261—Pearl v. Wellman, 9 Ill. 896. 
82. Mo.—State ex rel. Logan v. El¬ 
lison. 184 S.W. 963, 267 Mo. 821. 
33. Ala.—Grand Lodge. K. P., of 
North America, etc. v. Walker, 164 
So. 827, 26 Ala.App. 182. 

Xnd.—^Ft. Wayne Mercantile Acc. 
AsB*n V, Scott, 124 N.B. 710, 71 
Ind.App. 266. 

La.—Clark v. Delta Tank Mfg. Co., 
App.. 22 So.2d 186. 
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ognized the power of the court to waive or extend 
the time limits, provided there are circumstances 
furnishing a sufficient ground or excuse.*^ Stipu¬ 
lations between the parties looking to an extension 
of the time prescribed by the rules of the court are 
ineffectual. Such an extension, if allowable in any 
case, can only be obtained by order of the court on 
motion made for that purpose.*® 

§ 1439. Answer and Opposing Briefs 

Unless otherwise provided by statute or rule of court, 
an answer or reply to a motion or petition for rehearing 
Is neither necessary nor proper. 

On a motion or petition for a rehearing, an an¬ 
swer or reply thereto is usually neither necessary 
nor proper,*® unless required or permitted by statute 
or rule of court.**^ An answer to a petition for re¬ 
hearing cannot be used to raise matters which have 
been waived by not being urged in the original 
brief.** 

Where a brief or reply in opposition to a motion 
for rehearing, instead of meeting the argument in 
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support of the motion, consists principally of frivo* 
lous statements or matter properly characterized as 
buffoonery, it will be stricken from the files.** 

Amici curiae desiring to appear further to answer 
a petition and argument for rehearing should join 
in a single brief.*®-® 

§ 1440. Rejoinder 

Matters not originally aatigned at error may not be 
raised by a rejoinder to a reply to a motion for rehearing. 

Matters not originally assigned as error may not 
be urged by appellant by rejoinder to respondent's 
reply to the former's motion for a rehearing.^® 

§ 1441. Hearing and Determination 

On petition for rehearing, the hearing it usually lim¬ 
ited to the original record and to determining whether 
or not a rehearing shall be granted. 

On petition for rehearing the record is examined 
to ascertain whether or not the court overlooked 
or misapprehended matters material to the deci- 
sion,^®*®® and the hearing on the application for re- 


Tex.—Reynolds v. Dallas County, 207 
S.W.2d 362, 146 Tex. 872. 

Ealand-Wood Lumber Co. v. 
Bronson-Morfiran, CIv.App., 246 S. 
W 2d 493, error dismissed—Thom¬ 
as V. Thomas. CIv.App, 228 S W. 
2d 648—^Winter v. Hamilton, Civ. 
App., 214 S.W.2d 880. 

4 C.J. p 637 note 68, p 638 note 66. 

34. Ill.—Brant v. Chicago & A. R. 
Co., 128 N.E. 782, 294 Ill. 606. 

Weinrob v, Helntz, 104 N.E,2d 
634. 846 IlLApp. 80. See Miller v. 
Miller, 190 Ill.App. 363. 

Ohio.—-Bell V. Vardalldes, App,, 69 N. 
E.2d 78. 

Tex.—Cole v. McKay, CIv.App,, 30 8. 
W.2d 696. 

4 C.J. p 637 note 57, p 638 note 67. 
Leave of court to file after expira¬ 
tion of time limit see supra 5 1434. 

BnlEole&t grottad or excuse held not 
shown 

(1) In general. 

Ohio.—State ex rel. White v. Indus¬ 
trial Commission of Ohio, App., 40 
N.E.2d 453. 

(2) The time for filing a petition 
for rehearing will not be extended 
merely because the attorney was en¬ 
gaged In the preparation of briefs 
and abstracts in other cases pending 
in the supreme court. 

Wyo.—^Allen v. Houn, 219 P. 678, 80 
Wyo. 186. 

(8) Where the time for filing a pe¬ 
tition for rehearing has elapsed, the 
appellate court will not reopen the 
cause for consideration, except where 
the filing of the petition was prevent¬ 
ed by unavoidable accident or fraud 
of the opposite party, and the excuse 

6 C.J.S.—86 


that the attorney miscalculated will 
not avail 

Ind.—Gilchrist v. Cotton, 148 NE. 
928, 83 Ind.App. 416. 

(4) Where appellant's failure to 
prepare motion for rehearing in time 
was due solely to his misapprehen¬ 
sion as to the date when the motion 
should have been filed, rather than 
to his illness, application for leave 
to file motion for rehearing after 
time for rehearing had expired would 
be denied. 

Tex.—Cantrell v. Woods, CIv.App., 
160 S.W 2d 838. 

Death of party 

Where respondent died after sub¬ 
mission of case on appeal but be¬ 
fore rendition of decision, and no 
property which would require ap¬ 
pointment of personal representa¬ 
tive had been discovered, the time 
for filing rehearing petition and ap¬ 
peal from clerk's ruling on costs 
would be extended with expectation 
that some asset of respondent would 
be discovered which would require 
administration and substitution of 
parties might then be made. 

Nev.—Walker v. Burkham, 229 P.2d 
168, 68 Nev. 250. 

35. Ill.—-Mills V. Lockwood, 40 Ill. 
130. 

Wis.—Diedrich v. Northwestern Un¬ 
ion R. Co., 42 Wis. 248, 24 Am.R. 
899. 

4 C.J. p 638 note 68. 

86. Ky.—Boyd v. Tabb, 18 Ky.Op. 
1008. 

4 C.J. p 639 note 71. 

87. Tex.—^Welnzierl v. Watson, Civ. 
App., 110 S.W.2d 998—Western 
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Royalty Corporation v. White, Civ. 
App., 61 S.W.2d 1097. 

4 C.J. p 639 note 70. 

Suggestion of error urging remit¬ 
titur should not have been sustained 
without first calling on opposing par- 
I ty for reply thereto and motion for 
stay of Judgment and permission to 
file reply would be granted. 

Miss —Shearron v. Shearron, 70 So. 
2d 922, 219 Miss. 27. 

38. Ill.—Curry v. Cotton, 191 N.E. 
307, 366 Ill. 538. 

Modlfloatlou of award 
Lessee’s attempt to present for 
first time via answer opposing les¬ 
sor’s petition for rehearing, a request 
for modification of lessee’s condem¬ 
nation award so as to include inter¬ 
est as damages for loss of use of 
leased property arising where con- 
demner took possession prior to trial 
and Judgment, was too late. 

Cal.—Sacramento & San Joaquin 
Drainage Dlst. v. Truslow, 271 P. 
2d 930, 126 C.A.2d 478. 

39. Nev.—Thomsen v. Kell, 232 P. 
1080, 48 Nev. 1. 

4 C.J. p 639 note 72. 

39.5 Colo.—People ex rel. Park Res¬ 
ervoir Co. V. HIndorlider, 67 P.2d 
894, 98 Colo. 505. 

40. Mo.—^Walker v. Missouri Pac. R. 
Co., 68 Mo App 465. 

4 C.J. p 639 note 73. 

40.50 Ill.—Glasser v. Essaness The¬ 
atres Corp. 104 N.E.2d 510, 346 Ill. 
App. 72, affirmed 111 N.E.2d 124, 
414 Ill. 180. 

Scope and conduct of hearing on re¬ 
hearing see infra i 144T. 
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hearing is generally restricted to the purpose of de¬ 
termining whether or not a rehearing shall be grant¬ 
ed,^! The burden of establishing error in the record 
warranting a rehearing is on the petitioner,^ and 
he is bound by the prayers of his application.^^-io 
The appellate court will not consider points which 
complain of the judgment as it affects persons not 
parties to the appeal and which do not purport ad¬ 
versely to affect the interests of the applicant for 
rehearing.^1'15 

No argument on the merits of the original case 
will be allowed and if there is no provision there¬ 
for, or the right of argument is expressly denied, 


the petition will be considered without any oral ar¬ 
gument whatever, unless it is desired by the court,** 
which may prescribe the terms on which the mo¬ 
tion shall be argued** or limit the points which may 
be considered.*® The court may rightfully refuse to 
grant a rehearing on a point that was not briefed,*®*® 
but it has also been held that a question presented 
in a petition for rehearing may not be ignored al¬ 
though it was little more than suggested in the 
briefs.*®!® 

The hearing is limited to the record on the orig¬ 
inal proceedings, and matters outside such record 
cannot usually be shown,*® unless under a statute 


41. Mo.—Granite Bituminous Paving 
Co. V. Park View Realty & Im¬ 
provement Co., 196 S.W. 1142, 270 
Mo. 698, transferred, see 201 S.W. 
933, 199 Mo.App. 226. 

Xafereaoe la favor of pleading 

When an attack is made on a plead¬ 
ing on motion for rehearing in su¬ 
preme court and no such assignment 
of error was timely made, pleading 
should be given benefit of every rea¬ 
sonable inference, intendment, and 
implication arising from a liberal 
construction. 

Mo.—State ex rel. Rothrum v. Darby, 
137 S.W.2d 032, 345 Mo. 1002. 

41.5 Cal.—^Wyman v. Municipal 

Court of City & County of San 
Francisco, 229 P.2d 491, 102 C.A. 
2d 738. 

Record held not to snpport gronads 
reUed on for rehearing 

(1) In general. 

Ala.—Pythias of Ala. v. Hermlone 
Lodge No. 16, Knights of Pythias 
of Decatur, 64 So.2d 406, 258 Ala. 
641. 

Cal.—^Wyman v. Municipal Court of 
City and County of San Francisco, 
229 P.2d 491, 102 C.A.2d 738. 

(2) Where Judgment was reversed 
on appeal, and appellee on motion 
for rehearing alleged that opinion of 
supreme court was contrary to the¬ 
ory on which case was tried, and 
that in lower court appellant admit¬ 
ted liability, record was examined 
and conclusion reached that no such 
admission was made. 

N M.—Lea County Water Co. v. 
Reeves, 89 P.2d 607, 43 N.M. 221. 

41.10 La.—Smith v. Marino, App., 29 
So.2d 390. 

41.15 Tex.—Carroll v. Sartain, Civ. 
App., 164 S.W.2d 62, error refused. 

42. Fla.—Payne v. Ivey, 98 So. 143, 
83 Fla. 436—Texas Co. v. David¬ 
son, 80 So. 668, 76 Fla. 476, 478. 

4 C.J. p 689 note 74. 

43. Fla.—Jergens v. Gallop, 40 So. 
2d 776. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 205 P. 828, 46 Nev. 841. 


N.M--Pla.ska v. State, 177 P.2d 174, 
61 N.M. 13. 

Ohio.—^Wolf V. Dispatch Printing Co., 
App, 44 NE2d 795 
Leganshuk v. Department of Liq¬ 
uor Control. Com.PL, 120 N E.2d 
333. 

Tex.—Farracy v. Security Nat. Bank. 

Com App, 35 SW.2d 403. 

Wyo.—Bankers Life Co. v. Nelson, 
111 P.2d 136, 66 Wyo. 613. 

4 C J. p 639 note 76. 

Right of argument on rehearing see 
infra S 1450. 

Mandatoxy rule 

Rule of supreme court authoriz¬ 
ing the filing of a petition for re¬ 
hearing and a reply thereto and pro¬ 
viding that no other argument shall 
be heard thereon is “mandatory." 
Nev—In re Powell’s Estate, 144 P 2d 
996. 62 Nev. 121—Clack v. Jones, 
143 P 2d 385, 62 Nev. 72. 
Irregularity 

Failure of appellate department of 
superior court to place petition for 
rehearing on calendar for hearing 
would at most be a mere “irregu¬ 
larity” in the procedure and would 
not alTect Jurisdiction of the court 
to deny rehearing. 

Cal.—Ets-Hokin v. Appellate Depart¬ 
ment of Superior Court In and for 
City and County of San Francisco, 
108 P.2d 943, 42 C.A 2d 326. 

Motion for new trial after trial de 
novo 

Court of appeals’ rule relating to 
length of oral argument on any mo¬ 
tion does not require that court to 
allow oral argument on a motion for 
new trial, and leaves matter within 
discretion of court and, in absence of 
abuse thereof, mandamus did not lie 
to compel court of appeals to grant 
an oral argument on a motion for 
new trial after trial de novo. 

Ohio.—State ox rel. Maus v. Mont¬ 
gomery, 132 N.E.2d 465, 164 Ohio 
St. 526. 

44. Mont.—Columbia Min. Co. v. 
Holier, 1 Mont. 429. 

46. N.C.—Weisel v. Cobb, 80 S.B. 
812, 122 N.C. 67. 
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Evideuoe 

Where defendants in their brief in 
support of motion for reargument 
referred supreme court to certain 
evidence which had not been refer¬ 
red to in their original brief, that 
evidence would not be considered. 

Vt.—Morrill v. Boardman, 86 A 2d 
146, 117 Vt 103 

Beargument of questions determined 

Argument in support of contention 
was not required to be considered on 
motion for rehearing where argu¬ 
ment was merely reargument of 
questions determined by original 
opinion 

Mo —Hanson v. Acceptance Finance 
Co., App, 270 S.W.2d 143. 

45.5 Mo —Martin v. Southwestern 
Bell Telephone Co., 125 S W.2d 19. 
344 Mo. 83. 

45.10 Ind —Rouse v Paidrlck, 49 N 
E 2d 528, 221 Ind. 617. 

46. Cal—Shenson v. Shenson, 270 
P.2d 896, 124 C.A.2d 747. 

Ill —Cllasscr V. Essaness Theatres 
Corp, 104 NE2d 610, 346 Ill App. 
72. affirmed 111 N.E.2d 124, 414 III. 
180 

Ind —Carlson v. Kesler, 199 N.E 
889, 103 Ind App 350, appeal dis¬ 
missed 58 S.Ct. 50, 302 U.S. 639, 82 
L.Ed 497. 

La—Butcher v. Butcher, App., 83 So 
2d 556. 

Miss—Hopkins v. Lee, 65 So 2d 838, 
217 Miss. 624—Irwin v. Vick, 84 
So.2d 725, 203 Miss. 44. 

N.J.—In re Felnberg, 126 A. 667, 2 
N.J.Misc. 1000. 

N.D —Muhlhauser v. Becker, 20 N.W. 
2d 864, 74 N.D. 90. 

R.I.—City Bank Farmers Trust Co. v. 

Taylor, 69 A.2d 234, 76 R.I. 129, 
Tenn.—Anderson v. Sanderson, 168 
S.W. 2d 374. 26 Tenn. App. 425— 

Nashville, C. & St. L. Ry. v. Sut¬ 
ton, 104 S.W.2d 834, 21 Tenn.App. 
81. 

Tex.—Brotherhood of Railroad Train¬ 
men V. Price, Civ.App., 108 S.W.2d 
239, error dismissed—Real Estate- 
Land Title & Trust Co. v. Dlldy, 
Clv.App., 92 S.W.2d 818, error re¬ 
fused. 
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or court rule permitting the making of additional 
proofs a part of the record on application for re¬ 
hearing.*^ Affidavits explanatory or amendatory 
of the record or for the purpose of proving facts 
not in issue on the original hearing should not be 
filed with the petition, and if filed they will not be 
considered by the court.*® 

Judges who may act on application. Under a stat¬ 
ute authorizing the hearing and disposition of cases 
by a quorum of the appellate court, a suggestion of 
error will not be referred to the full court for 
consideration unless the members of the group ren¬ 
dering the original decision are in disagreement as 
to what disposition should be made of the suggestion 
of error.*®-® Where there has been a change in the 
membership of the court since the original hearing, 
a petition for rehearing should be heard and acted 
on only by the members of the court participating in 
the original decision.*® It has been held, however, 
that the regular members of the appellate court and 


APPEAL & ERROR § 1441 

such justices pro tempore as are duly assigned to 
the court and are not disqualified, but not more than 
the maximum membership of the court, are compe¬ 
tent to act on a petition for rehearing, whether or 
not they were present at the oral argument.*®*® The 
practice of the United States Supreme Court of re¬ 
fusing to grant a rehearing unless a member of the 
court concurring in the majority opinion desires 
such reconsideration is a rule of judicial policy and 
works no compulsion on courts of other jurisdictions 
to adopt it.*®-i® 

Time of acting on application and continuances. 
The appellate court may determine a petition for 
rehearing before expiration of the period during 
which such petitions may be filed.*Likewise, 
the court may take action on a petition after the 
time limited for making the application has expired, 
provided such petition was duly filed within the stat¬ 
utory period, and something has been done within 
the term at which judgment was rendered to keep 
the case within the jurisdiction of the court.®® 


Utah.—Spanish Fork West Field Irr. 
Co. V. District Court of Salt Lake 
County, 110 P.2d 344, 99 Utah 558 
4 C.J. p 639 note 78. 

Determination of rehearing: on orig¬ 
inal record see infra § 1449 
‘*It is, however, a cardinal rule 
that upon a request or petition for 
a rehearing, counsel must convince 
the court that upon the record which 
the court had before it, in the con¬ 
sideration of the case, the petitioner 
has been prejudiced by an error of 
law or a misconception of the evi¬ 
dence. Otherwise, there would, by 
the presentation of other facts and 
circumstances after each pronounce¬ 
ment of the court, be no end to pe¬ 
titions for rehearings and reargu¬ 
ments.” 

N.J.—>In re Felnberg, 126 A. 667, 668, 
2 N.J.Misc. 1000. 

Action taken after decision 

Propriety of action taken by pub¬ 
lic service commission, after the fil¬ 
ing of decision of supreme court de¬ 
termining appeal from a former 
action taken by the Commission, is 
not reviewable on motion for rehear¬ 
ing. 

N.H.—New England Tel. & Tel. Co. v. 
State. 57 A.2d 267, 95 N.H. 58. 

Additional findings 

Reviewing court on motion for re¬ 
hearing was not required to make ad¬ 
ditional findings at request of appel¬ 
lant, including enumerated writings 
and other written proceedings involv¬ 
ed in trial, especially where grant¬ 
ing of request would entail recitation 
of evidence rather than finding of 
facts, and substance of documents 
sought was fully stated in original 
opinion. 


Tex.—Southwest Gas Co. v. Doney, 
Civ.App. 99 S.W 2d 1107, error dis¬ 
missed. 

Erroneous dismissal 

Court of appeals erroneously dis¬ 
missed a petition to rehear on ground 
that case could not be considered on 
its merits because the motion for 
new trial was not made part of the 
record, where it appeared that the 
motion was spread on the minutes 
and made a part of the record. 

Tenn—B. A. C. Corp v. Darr, 138 
SW2d 420, 176 Tenn. 67. 

47 . Mich—Burke v. Henry, 245 N. 
W. 574, 261 Mich. 74. 

48 . Mo—Houfburg v. Kansas City 
Stock Yards Co. of Maine, 283 S. 
W.2d 539. 

N.C.—In re Franks’ Will, 57 S.B.2d 
315, 231 N.C. 736. 

Tex—Davis v. Peurifoy, Civ.App., 91 
S.W.2d 1175. 

4 C J. p 639 note 80. 

Eater rendition of Judgment 

However, where the court of civil 
appeals dismissed for want of Juris¬ 
diction because a petition for writ 
of error had been filed more than 
twelve months after date of Judg¬ 
ment. and appellant moved for re¬ 
hearing on the ground that Judgment 
had in fact been rendered later than 
was suggested of record, it was held 
that affidavits of counsel, the county 
clerk, and trial Judge showing the 
later rendition of Judgment could be 
considered. 

Tex.—-Williams v. Knight Realty Co., 
Civ.App.. 217 S.W. 756. 

48.5 Miss.—Ryan Supply Co. and 
Consol. Underwriters v. Brett, 75 
So.2d 721. 222 Miss. 30. 

48. Mont.—Gas Products Co. v. Ran¬ 
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kin, 207 P. 993, 63 Mont. 372, 24 
A.LR. 294. 

Utah—Corpus Juris Seeuadum cited 

in Cordner v. Cordner, 64 P.2d 828, 
829, 91 Utah 474. 

Second motion 

Where three members of court con¬ 
curred in, and two members dissent¬ 
ed from, majority opinion, and the 
same three members agreed on denial 
of motion for rehearing and the same 
two members dissented from the de¬ 
nial, a new member who succeeded 
a majority member who retired was 
not entitled to participate in decision 
of second motion for rehearing. 
N.M.—Flaska v. State, 177 P.2d 174, 
51 N.M. 13. 

49.6 Cal —Metropolitan Water Diet, 
of Southern California v. Adams, 
122 P2d 257, 19 C 2d 463. 

Signature to order 
Fact that a Justice of the district 
court of appeal, assigned pro tem¬ 
pore to the supreme court to "assist 
court,” participated in pronounce¬ 
ment of Judgment in a matter in 
which he heard the oral argument did 
not disqualify a regular Justice of 
the supreme court, who was not pres¬ 
ent at the oral argument and original 
submission of the case, from signing 
the order granting a rehearing. 

Cal —Metropolitan Water Dist. of 
Southern California v. Adams, su¬ 
pra. 

49.10 Cal.—Metropolitan Water Dist. 
of Southern California v. Adams, 
supra. 

49.15 N.D.—Swiggum v. Valley Inv. 
Co., 19 N.W.2d 867, 74 N.D. 166. 

50. US —Goddard v. Ordway, D.C., 
101 US. 745, 26 L.Ed. 1040. 

4 C.J. p 639 note 81. 
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Also, the court may in a proper cause continue a 
motion for a rehearing but the court will not 
postpone a decision on an application for rehearing 
in order that arguments and authorities made and 
presented in another case may be considered.^^ 

Determination and relief grafted. As a general 
rule, the appellate court cannot make a final disposi¬ 
tion of the cause on an application for rehearing,^3 
and material alterations in the original judgment 
must ordinarily be reserved for the rehearing proper 
and cannot be allowed on the hearing of the peti¬ 
tion.®^ If, however, the errors relied on as grounds 
for a rehearing are such that they can be corrected 
without a rehearing the court may proceed to cor¬ 
rect them and deny the rehearing.®® This has been 
held with respect to verbal errors or ambiguities,®® 
failure of the judgment to conform to the plead¬ 
ings,®^ errors in calculation of the amount allowed 
by the judgment,®® and errors in the taxation of the 


costs in the appellate court.*® Moreover, if the 
court still retains jurisdiction of the case so that 
it has power to modify or withdraw or modify its 
former opinion, it may, where it feels that it is as 
fully conversant with the record as it would be 
after a reargument, instead of granting a rehear¬ 
ing withdraw its former opinion and render a 
different judgment.®® 

An equal division of the court on a motion for a 
rehearing constitutes a denial thereof and leaves the 
original judgment in force.®i 

§ 1442. Second Application 

Generally, the appellate court will deny a aecond 
application for rehearing filed by the same party and on 
the aame grounds aa a former one, but It may be other¬ 
wise If the grounds or party Is different. 

Ordinarily the appellate court will not entertain a 
second application for a rehearing,®® at least where 


61. Tex.—Houston, etc., R. Co. v. 
Davis, Civ App. 32 S.W. 163. 

4 C.J. p 640 note 89. 

62. Ill.—Furlong v. Riley, 104 Ill. 
97. 

4 C.J. p 640 note 90. 

63. Mo.—Granite Bituminous Pav¬ 
ing Co V Park View Realty & Im¬ 
provement Co., 196 SW. 1142, 1143, 
270 Mo. 698. transferred, see. 201 
S.W. 933, 199 Mo.App. 226. 

4 C.J. p 640 note 88. 

Relief granted on rehearing see In¬ 
fra S 1452. 

•When a rehearing is granted, It 
means what the term ‘rehearing’ in¬ 
dicates. 1. e.. that the case is for re¬ 
argument and resubmission, before 
judgment can be entered therein.” 
Mo.—Granite Bituminous Paving Co. 
V. Park View Realty & Improve¬ 
ment Co., supra. 

64. Cal.—Rhea v. Surryhne, 89 C. 
681. 

4 C.J. p 640 note 82. 

66 . Cal.—Os ter v. State Bar of Cali¬ 
fornia. 43 P.2d 635, 2 C.2d 626. 
D.C.—^Vermillion v. Philadelphia, B. 
& W. R. Co.. 42 App.D.C. 679, L..R. 
A.1916A 1145. 

Ind.—Terre Haute Union Transfer & 
Storage Co. v. Pickett, 16 N’.£3.2d 
778, 106 Ind.App. 82. 

La.—Liner v. Authement, App.. 162 
So. 116, transferred, see, 162 So. 
7, 182 La. 842—Bloomenstlel v. Trl- 
dico, App., 162 So. 79. 

Miss.—^Tant v. Fairohild, 87 So.2d 
906. 

Mo.—^Holman v. Metropolitan Life 
Ins. Co.. 98 S.W.2d 848. 281 Mo.App. 
230. 

Nev.—Studebaker Bros. Co. of Utah 
V. Witcher, 201 P. 322, 44 Nev. 468. 
Wis.—Maloney v. Industrial Commis¬ 
sion. 9 N.W.2d 628, 242 Wis. 166. 
4 C.J. P 640 note 87. 


Patent error 

Appellate court, without granting 
a rehearing, may correct an oversight 
or an error patent on the face of 
the record. 

La.—Sheffield v. Jefferson Parish De¬ 
velopers, App., 88 So.2d 641. 
XnvaUd order 

Case would not be remanded mere¬ 
ly because of invalid order refusing 
rehearing, entered when court was 
unaware of applicant’s death, where 
proceedings were valid up to and 
including decree originally rendered 
by supreme court, and applicant’s 
sole heir and legal representative 
was before court, since application 
for rehearing could be acted on le¬ 
gally. 

La.—Succession of Bonnette, 176 So. 
397, 188 La. 297. 

66. Fla.—Holder v. West Florida 
Development & Investment Co., 187 
So. 271, 103 FU. 487. modified on 
other grounds 137 So. 691, 103 Fla. 
487. 

Utah.—Green v. Palfrey man, 176 P. 

2d 213, 109 Utah 803. 

4 C.J. p 640 note 83. 

67. Nev.—Winter v. Fulstone, 21 P. 
201, 687, 20 Nev. 260. 

6a Fla.—^Amau v. Florida First 
Nat. Bank, 18 So. 786, 86 Fla. 898. 
La.—Sheffield v. Jefferson Parish De¬ 
velopers, App., 38 So.2d 641—Inter¬ 
national Paper Co. v. Rivers, App., 
86 So.2d 677. 

4 C.J. p 640 note 85. 

69. La.—Levy v. Cappel, App., 39 So. 
2d 128. 

Wis.—Jones v. Roberts, 70 N.W. 686. 

71 N.W. 883, 96 Wis. 427. 

4 C.J. p 689 note 79. 

60. Fla.—^Taylor v. Flnlayson, 176 
So. 44. 128 Fla. 444. 

La.—Allardyce v. Abraham, App., 179 
So. 817. 


S.D.—Ljrnn v. Schlrber, 186 N.W. 670, 
45 S.D. 10. 

Ooafomaaao# of oplBiom 
Where original opinion of court of 
civil appeals did not conform in part 
to subsequent opinion of supreme 
court on certified questions, court of 
civil appeals, on motion for rehear¬ 
ing, modified original opinion to con¬ 
form to that of supreme court. 

Tex.—Cross v. Shell Oil Co., Clv.App., 
189 S.W.2d 216. 

61. Colo.—Speer v. People, 122 P. 
768, 62 Colo. 826. 

Fla.—^Kilgore Groves v. Mayo, 191 So. 
498, 189 Fla. 874. 

N.M.—^Wilson v. Rowan Drilling Co, 
227 P.2d 866, 66 N.M. 81. 

4 C.J. p 640 note 91. 

Equal division of court on rehearing 
see infra 5 1451. 

Zasligible member 
Where one member of supreme 
court was ineligible to take part in 
decision on second motion for re¬ 
hearing, and four remaining mem> 
bers were equally divided on ques¬ 
tion of whether rehearing should bo 
granted, motion for rehearing was 
overruled. 

N.M.—Flaska v. SUte, 177 P.2d 174, 
61 N.M. 18. 

X^w of case 

Where one justice died after pe¬ 
tition to rehear was filed and re¬ 
maining members of court were 
equally divided in opinion, petition 
to rehear would be dismissed and 
case as reported would remain law 
of case but would not constitute 
precedent. 

N.C.—Samuels v. Bowers, 61 S.E.2d 
448, 232 N.C. 622. 

62. III.—^Welton V. Hamilton, 176 N. 
E. 833, 344 Ill. 82. 

Miss.—^Amite County v. Mills, 102 Bo. 
787, 188 Miss. 222. 
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it is made by the same party and on the same 
grounds as a former application that has been con¬ 
sidered and denied and it has been held that the 
appellate court will not entertain more than one mo¬ 
tion for a rehearing whether the case is disposed 
of on such a motion by changing the mandate or on 
a hearing granted.®^*® Where so provided by rule 
of court, the appellate court cannot grant a second 
application for rehearing unless its judgment on re¬ 
hearing reserved the right to either party to make 
a second application but such rule does not 


restrict the right of one party to apply for a second 
rehearing after a rehearing granted to the adverse 
party, and the rule of court is inapplicable 
where the application for rehearing is made by a 
party dissatisfied with the judgment on rehearing be¬ 
cause that judgment has reversed or materially 
changed to his prejudice the judgment rendered on 
the original hearing.63.20 

The extent to which successive rehearings will be 
allowed rests largely within the discretion of the 
court.6^ The propriety of a second application 


Nev.—Finley v. Finley, 196 P.2d 766, 
66 Nev. llS—Ward v. Pittsburg 
Silver Peak Gold Mining Co., 154 
P. 74, 89 Nev. 80. 

N.M.—Flaska v. State, 177 P.2d 174. 
51 N.M. 18. 

Tex.—Sign Hangers, Brectors and 
Builders Local No. 1060, Brother¬ 
hood of Painters, Decorators and 
Paperhangers of America, v. Local 
Union No. 716, International Broth¬ 
erhood of Blectrical Workers, Civ. 
App., 187 S.W.2d 802. 

Wls.—Tomberlln v. Chicago, St. P., 
M. & O. Ry. Co.. 242 N.W. 677. 208 
Wis. 80. 

4 C.J. p 640 note 92. 

Same result 

Neither rules of supreme court nor 
rules of appellate court authorize a 
party who has hied one petition for 
rehearing, which has been allowed, 
to file a second petition against a 
later opinion which concludes with 
same result as the former. 

Ill.—Barrett v. Shanks, 47 N.E.2d 
481, 882 111. 484. 

Zrregolarlty of appellate court in 
allowing two petitions for rehear¬ 
ing by same party was an error as 
to a matter of practice or procedure 
but did not affect court's Jurisdic¬ 
tion so as to require reversal of ap¬ 
pellate court’s third decision on Juris¬ 
dictional grounds. 

Ill.—Barrett v. Shanks, supra. 

Oronad not oovered 

Plaintiff is not entitled to a sec¬ 
ond application for a rehearing be¬ 
fore the supreme court on a ground 
not covered in the original applica¬ 
tion. 

La.—Gumbel v. New Orleans Ter¬ 
minal Co., 188 So. 212, 190 La. 904, 
certiorari denied 69 S.Ct. 249, 305 
U.S. 654, 83 L.Bd. 428. 

63. Miss.—Continental Southern 

Lines V. Klaas, 67 So.2d 266, 217 
Miss. 795—Snowden v. Webb, 67 So. 
2d 251, 217 Miss. 664—Crudup v. 
Roseboom, 88 So. 497, 125 Miss. 
206. 

N.C.—Moore v. Harkins. 108 S.B. 12, 
179 N.C. 626. 

Tex.—^Ellis v. Jefferson Standard Life 
Ins. Co., Civ.App.. 99 SW.2d 968, 
error dismissed. 


Wyo.—Tibbals v. Graham, 66 P.2d 
1048, 61 Wyo. 360. 

4 C.J. p 640 note 93. 

Bole of court 

Leave to file extraordinary petition 
for rehearing would be denied in 
view of supreme court rule providing 
that when petition for rehearing is 
denied, petitioner shall not be enti¬ 
tled to file any additional petition. 
Fla.—Cottages, Miami Beach, Inc. v. 

Wegman, 69 So.2d 628. 

Lack of notice 

Where unsuccessful appellants’ 
motion for rehearing was overruled, 
but their attorneys allegedly did not 
receive post card notifying them of 
such action, second motion for re¬ 
hearing on ground that such motion 
had been overruled without notice to 
them was denied. 

Tex.—^Wood V. Gulf Oil Corp., Civ. 
App., 149 S.W.2d 1014, error dis¬ 
missed, Judgment correct. 

63.6 Wls.—Blau v. City of Milwau¬ 
kee, 287 N.W. 694, 232 Wls. 197. 

63.10 La—Cobb v. Louisiana Board 
of Institutions, 85 So.2d 10, 229 La. 
1—Luckett & Hunter v. Texas & 
P. R. Co., 108 So. 406, 161 La. 175— 
White V. Nabors. 82 So. 885, 145 
La. 400. 

Jordan v. New York Life Ins. 
Co., App., 163 So. 662—Price v. 
Town of Ruston, App., 161 So. 664. 
Oonstraotion with other provisloiui 
Such rule of court must be inter¬ 
preted in light of the provisions of 
the code of practice that in the in¬ 
terval between the day on which a 
Judgment is rendered and that on 
which It becomes Anal, a party dis¬ 
satisfied with a Judgment may apply 
for a new rehearing In the cause. 

La.—Dumalne & Co. v. Gay, Sullivan 
& Co., 194 So. 779, 194 La. 777. 
Bo prior Judgment ou rehearing 
(1) For the purpose of applying 
the rule that a second rehearing will 
not be considered unless the right to 
make such application was reserved 
in the Judgment on rehearing, a Judg¬ 
ment of the appellate court on so- 
called rehearing would not be re¬ 
garded aa Judgment on rehearing 
where there was no previous valid 
Judgment rendered by that court, nor 
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any previous Judgment valid or In¬ 
valid. rendered against defendant on 
plaintiff’s appeal to that court. 

La.—^White v. Nabors, 82 So. 886, 145 
La. 400. 

(2) Where appeal was dismissed 
because of absence from transcript 
of signed Judgment, appellants filed 
application for rehearing and an¬ 
nexed thereto signed Judgment, and 
court reinstated appeal and decided 
case on merits, court did not grant 
’’rehearing,” and hence appellants' 
subsequent application for rehear¬ 
ing on merits was not dismissible be¬ 
cause of absence of reservation by 
court permitting second application. 
La—State ex rel. Cavanaugh v. Ver¬ 
non Parish Police Jury, App., 174 
So. 128. 

Vailnre to appear 

Where defendants did not appear 
on rehearing granted to plaintiff, ei¬ 
ther through oral argument or by 
filing brief, appellate court assumed 
that defendants' counsel had no in¬ 
tention of offering opposition to cor¬ 
rection of original Judgment on such 
rehearing, hence, appellate court 
would make no reservation of any 
right in defendants to further re¬ 
hearing. 

La.—Clemens v. Southern Advance 
Bag & Paper Co., App., 22 So.2d 
68 . 

63.15 La.—Caldwell v. Caldwell. 
App.. 65 So.2d 258. 

63.20 La.—^Dumaine & Co. v. Gay, 
Sullivan & Co., 194 So. 779, 194 
La. 777. 

Amendment of Judgment 

Where court of appeals first sus¬ 
tained exception of no cause of ac¬ 
tion and dismissed plaintiff’s suit, 
and on rehearing annulled previous 
Judgment and afiflrmed the trial 
court’s Judgment for plaintiff, de¬ 
fendant was entitled to apply for re¬ 
hearing without necessity of first ob¬ 
taining order for amendment of Judg¬ 
ment granting that right. 

La.—Dumaine & Co. v. Gay, Sullivan 
ft Co., supra. 

64. N.D.—Corpus Juris Beouuduiu 
oited in Swiggum v. Valley Invest¬ 
ment Co., 19 N.W.2d 857, 859, 74 
N.D. 166. 
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based on grounds different from the first has been 
recognized and where one rehearing has resulted 
in an alteration of the original decision, an applica¬ 
tion by the adverse party for a second will be grant¬ 
ed, provided the petition is filed in accordance with 
the rules,®® except where the party adversely af¬ 
fected had a full opportunity to argue the case on 
the previous rehearing.®^ A second rehearing on 
application of a member of the court has been held 
permissible and proper.®® 


6 C.J.S. 

§ 1443. Denjdng, Dismissing, or Striking Out 
Application 

An application for a rehearino may be denied, dia- 
mlaeed, or etricken from the filet If It le defective, Ineuffl- 
cient, or contains improper matter. 

As a general rule, the appellate court will deny a 
petition or application for rehearing if it is defective 
or based on no proper grounds,®® and the applica¬ 
tion may be dismissed or stricken from the files for 
cause shown,"^® as because it contains discourteous 


Wls.—Tomborlin v. Chicago. St. P., 
M. & O. Ry. Co., 242 N.W. 677, 208 
Wis. 80. 

66. Wls.—Pallass v. Pierce, 80 Wls. 
443. 

4 C.J. p 640 note 94. 

66. Ill.—Brant v. Gallup, 7 N.E. 63. 
117 Ill. 640. 

La.—Caldwell v. Caldwell, App., 65 
So.2d 258. 

67 . Miss.—Camden Fire Ins. Ass’n 
V. Delaney Moss Co., 118 So. 635, 
152 Miss. 342. 

6a Ala.—Alabama Co. v. Brown, 92 
So. 490. 207 Ala. 18. 

68. Cal.—Wyman v. Municipal 
Court of City & County of San 
Francisco, 229 P 2d 491, 102 C A 2d 
738—Sylvester v. Kirkpatrick, 180 
P.2d 36, 79 C.A 2d 448. 

Fla.—Kimball v. Atlantic Coast Line 
R. Co., 182 So. 602, 133 Fla. 168— 
Vining v. American Bakeries Co., 
163 So. 619, 121 Fla. 122—Dtt v. 
Walton, 118 So. 423, 06 Fla 870— 
Atlantic Coast Line R. Co. v. City 
of Lakeland, 116 So. 669, 94 Fla. 
347—Stewart v. Preston, 86 So 348, 
80 Fla. 478, 479. 

Ind.—Nelson v. Haley, 112 NE2d 
442, 232 Ind. 314—Joint County 

Park Bd. of Ripley, Dearborn and 
Decatur Counties v. Stegemoller, 
89 N.E 2d 720, 228 Ind. 10.^—Gray 
V. Union Trust Co., 14 N E.2d 532, 
213 Ind. 676. 

Chacker v. Marcus, 89 N.E 2d 
466, 119 Ind.App. 679—King v 

Ransburg, 40 N.E.2d 999, 111 Ind. 
App. 523. 

Kan.—^Frogge v. Belford, 215 P.2d 
200, 168 Kan. 682. 

Lia.—American Guaranty Co. v. Sun¬ 
set Realty & Planting Co., 23 So. 
2d 409, 208 La. 772. 

Home Ins. Co. of N. T. v. I. R. 
& G. Co., App., 43 So.2d 504—Patln 
V. T. L. James & Co., App., 48 So. 2d 
66—Richardson v. Charles Kirsch 
& Co., App., 189 So. 621. 

Me.—Pringle v. Gibson, 197 A. 658, 
186 Me. 612. 

Miss.—Continental Southern Lines v. 
Klaas, 65 So.2d 838, 217 Miss. 795, 
followed In 66 So 2d 884, 217 Miss. 
795, suggestion of error dismissed 
and motion denied 67 So. 2d 256, 
217 Miss. 795. 


Mo.—Mastin v. Ireland, 8 S W.2d 900, 
320 Mo 617. 

Nev—Bond v. Thruston, 100 P.2d 74, 
60 Nev 19. 

N.Y —In re I.edyard’s Will, 24 N.Y.S. 

2d 780, 261 App.Div. 827. 

N.C.—Wilkins v. Commercial Finance 
Co., 76 SE2d 164, 238 N.C. 745— 
Montgomery v. Blades, 26 S.E.2d 
667, 223 N.C. 331. 

ND.—Fish V. France, 2 N.W.2d 637, 
71 N.D. 499. 

Ohio.—West v. Ballentine, App., 112 
N.E.2d 339—Wolf v. Glenn, App., 99 
N E 2d 320—^National Sur. Corp. v. 
Blackburn, App., 96 N.E.2d 46, ap¬ 
peal dismissed 97 NE.2d 8, 154 
Ohio St. 664, and motion overruled 
App., 106 NE2d 780—Nickerson v. 
Nickerson, 87 NE2d 916, 85 Ohio 
App. 372—Chasiang v. Mutual Life 
Ins. Co. of N. Y., App., 68 N.E 2d 
240—Holtzman v. Hopwood Realty, 
App., 68 N.E 2d 239. 

Or—Ward v. Ward, 69 P.2d 963, 156 
Or. 686. 

R.I-—Gartsu v. Coleman, 107 A.2d 
313—State v. Reltsma, 28 A 2d 744, 
68 RI 310—Millman v. Streeter, 
21 A 2d 669, 67 R I. 218—Whipple 
V. Marwell, 1 A.2d 97, 61 R I. 449. 
Term.—Ward v. Crisp, 234 S.W.3d 
828, 191 Tenn. 406—Gulf, M & O. 

R. Co. V Underwood, 187 S.W.2d 
777, 182 Tenn 467. 

Cox V. McCartney, 236 SW.2d 
736, 34 Tenn.App. 235—^Woolard v. 
Ferrell, 169 SW.2d 134, 26 Tenn 
App 197—My rick v. Johnson, 160 

S. W.2d 186, 26 Tenn App. 483— 

Anderson v Sanderson, 158 S.W.2d 
374, 25 Tenn App. 425—Adams v. 
Winnett, 166 S.W 2d 363, 26 Tenn. 
App. 276—Vanhooser v. Cunning¬ 
ham, 146 S.W.2d 840, 24 Tenn.App. 
480—Melody v. Hamblin, 116 S.W. 
2d 237, 21 Tenn.App. 687. 

Tex —Lone Star Cotton Mills v 
Thomas. Civ.App., 227 SW.2d 300— 
Thomas v. Southwestern Settle¬ 
ment & Development Co., Civ.App., 
131 S.W.2d 31, error dismissed, 
Judgment correct. 

Utah.—^Edwards v. Clark. 85 P.2d 
768, 96 Utah 140—Panagopulos v. 
Manning. 72 P.2d 456, 93 Utah 215. 
Wls.—Gospodar v. Milwaukee Auto. 
Ins. Co., 25 N.W.2d 267, 249 Wls. 
832—Foreckl v. Kohlberg. 296 N.W. 
619, 237 Wls. 67. 
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Wyo—English v. Smith, 257 P.2d 
3G5, 71 Wyo. 28—Bankers Life Co. 
V. Nelson, 111 P.2d 136, 66 Wyo. 
513. 

Denial for withholding record 

Under express provision of court 
rule, motion for rehearing will be de¬ 
nied as of course, where moving par¬ 
ty withholds record for five days. 
Neb.—Reid v. Brechet, 221 N.W. 17, 
117 Neb. 411. 

Denial without prejudice 

(1) Where additional relief, sought 
by appellee on petition for rehearing 
and for clarifleation or supplemental 
opinion, was because of that which 
had transpired since rendition by su¬ 
preme court of its original opinion 
and judgment, and neither the al¬ 
legations nor proof in the record 
presently before supreme court pres¬ 
ented such questions for adjudica¬ 
tion as were presented by the peti¬ 
tion, petition would be denied with¬ 
out prejudice 

Fla—City of Miami Beach v. Daoud, 
6 So 2d 847, 149 Fla. 614. 

(2) Petition for rehearing was de¬ 
nied without prejudice to lower court 
to allow suitable amendments to 
pleading. 

Fla—Haddock, for Use and Benefit 
of Wiggins, v Florida Motor Lines 
Corp., 9 So.2d 350, 161 Fla. 160. 

70. Colo—Lewis v. Oliver, 271 P.2d 
1055, 129 Colo. 479—Bohn v. Board 
of Adjustment of City and County 
of Denver, 271 P.2d 1061, 129 Colo. 
539—Pettingell v. Moede, 271 P.2d 
1038, 129 Colo. 484. 

Fla.—^Atlantic Coast Line R. Co. v. 
City of Lakeland, 116 So. 669, 94 
Fla. 347—Payne v. Ivey, 93 So. 
143, 83 Fla. 436—Texas Co. v. Dav¬ 
idson. 80 So. 558, 76 Fla. 475, 478. 
N C.—Jolley v. Western Union Tele¬ 
graph Co., 170 S E. 146, 205 N.C. 
108. 

4 C.J. p 641 note 96. 

Dismissal of origiaal motion hsoauso 
of amsndmant 

In case of amendment of motion 
for rehearing, the original motion 
will be dismissed, and only the 
amended motion considered. 

Tex.—Qualls v. Fowler, Clv.App., 186 
S.W. 256, error refused. 



6 C.J.S. 

and unprofessional mattersJi A petition for a re¬ 
hearing on the ground of the unconstitutionality of 
the court, being inappropriate, will be dismissed 
without prejudice to petitioner’s right to move to set 
aside the judgmentJ^ 

It is sometimes held that the striking or dismissal 
must be on motion and notice to the adverse par¬ 
ties,^3 but other cases have held that the court will 
itself see to the proper enforcement of the rules 
with relation to petitions for rehearing without its 
attention being called thereto by motion to strike, 
and as noted supra § 1438 an application not filed 
within the prescribed time will be denied considera¬ 
tion without a motion to dismiss. 

Although a judgment denying or overruling a 
motion or petition for rehearing may sometimes be 
set aside for good cause,ordinarily the denial of a 
petition for rehearing is, under the law, the end of 
the case and of all matters which were or might 
have been litigated therein.^® In denying the appli- 
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cation, it has been held, the court is without author¬ 
ity to impose costs.^^ 

§ 1444. Effect of Filing Application 

Jurisdiction of the appellate court over a cause In 
which ft has entered Judgment is restored by a proper 
petition for rehearing; but although the judgment of the 
appellate court is sometimes regarded as not becoming 
final until the application is disposed of, it is usually held 
that the filing of application for rehearing does not of it¬ 
self operate as a stay or supersedeas. 

As a general rule, while appellate jurisdiction 
is exhausted when an appeal has been considered 
and judgment entered in accordance with statute, 
jurisdiction is restored by a proper petition or mo¬ 
tion for rchearing.’^'^-so Under some statutes or 
court rules, the effect of an application for a re¬ 
hearing IS to retard the finality of the judgment, 
that is, the judgment of the appellate court is re¬ 
garded as not final until the application has been 
disposed of;78 and it has been held that the filing 


FUlng or falling to Ills brief and ar- 
gnment 

(1) An application for rehearing 
will be di.“miased or stricken because 
It contains or Is accompanied by a 
brief and argument where the stat¬ 
utes and court rules render such 
brief and argument Improper. 

Colo—^Washington Securities Co v 
Goodstein, 246 P 278, 79 Colo. 343 
Fla—Payne v Ivey, 93 So. 143, 83 
Fla. 436—Texas Co. v. Davidson, 
80 So 658, 76 Fla. 475, 478. 

(2) On the other hand, where it 
Is required that the application con¬ 
tain, or be accompanied by, a brief 
and argument or citation of authori¬ 
ties, a noncompliance in this re.spoct 
will cause the application to be 
stricken or dismissed. 

Ind.—McCardle v. Akron Telephone 
Co, 160 N.E. 48, 87 Ind App. 69— 
Harmon v. Smitch, 168 N.E. 627, 
86 Ind App. 627. 

71. Kan —Rishel v. McPherson 

County, 2,'i7 P. 939, 124 Kan. 31. 
Miss—Guynn v. Shulters, 78 So.2d 
793, 223 Miss. 232. 

Tex.—Rust V. Rust, Civ.App., 88 S. 
W.2d 787, modifted on other 
grounds 117 S.W.2d 59, 131 Tux 
632—Millers’ Indemnity Under¬ 
writers V. Lane, Civ.App., 241 S W. 
1086—Walls V. Cruse, Civ.App., 217 
S.W. 240, reversed on other 
grounds, Com.App., 236 S.W. 199— 
Pye V. Cardwell, Civ.App , 179 S.W. 
683—Sanger v. First Nat. Bank, 
Civ.App., 170 S.W. 1087. 

Wls.—^Kucksdorf v. Industrial Com¬ 
mission, 37 N.W.2d 791, 254 Wls. 
670. 

4 C.J. p 641 note 98. 

ZiMVs to fils snbstltnts motion 
Appellant’s motion for rehearing 


which was filled with bitterness and 
display of feeling toward trial court, 
opposing counsel, opposing litigant, 
and court of civil appeals would bt* 
ordered stricken from files, with 
leave to file substitute motion purged 
of such bitterness and display of 
feeling. 

Tex —Turman v. Turman, Civ.App., 
99 S W 2d 947, error dismissed, cer¬ 
tiorari denied 67 S.Ct 933, 301 U S. 
698, 81 LEd. 1353, rehearing de¬ 
nied 58 set. 7, 302 U.S. 774, 82 L 
Ed. 600. 

Obarglng court with nsgUgenoe and 
obstinanos 

A motion for rehearing the action 
of the Supreme Court in refusing a 
writ of error, which In effect charges 
the court with negligently consider¬ 
ing the question Involved and obsti¬ 
nately refusing to be governed by 
controlling authorities, will not be 
considered but will bo stricken from 
the files. 

Tex—Batson-Mllholme Co. v. Faulk, 
211 SW. 972, 109 Tex. 480. 

Papers ordered sealed after decision 
on motion 

N.Y.—In re Ledyard’s Will, 24 N.Y. 
S.2d 780, 261 App.Div. 827. 

Improper assertionB 

Matter or assertions in petition for 
rehearing regarded by court as be¬ 
ing improper would be stricken or 
eliminated. 

Fla.—Williams v. Keyes, 186 So. 260, 
135 Fla. 769. 

Tex —Turman v. Turman, Civ App., 
99 S.W.2d 947, error dismissed, cer¬ 
tiorari denied 67 S.Ct. 933, 301 U.S. 
698, 81 L.Ed. 1363, rehearing denied 
68 S.Ct. 7, 802 U.S. 774, 82 L.Ed. 
600 . 


72. S.C.—Williams v. Denet, 14 S.E. 
288, 36 S.C. 598. 

73. Wyo.—Bank of Chadron v. An¬ 
derson, 49 P 406. 

74. Ill—People v. Miller, 172 N.E. 
63. 339 liJ. 637. 

75. Tex—Jeans v. Liquid Carbonic 
Co., Civ App., 178 S.W. 1020. 

76. Miss—Crudup v. Roseboom, 88 
So. 497, 125 Miss. 206. 

S D.—Byruin v. Smith, 208 N.W. 828, 
50 SD 186. 

Wash.—Gudmundson v. Commercial 
Bank & Trust Co., 295 P. 167, 160 
Wash. 489. 

4 C.J. p 641 note 2. 

77 . Wis.—Pierce v. Kelly, 39 Wls. 

568. 

4 C.J. p 641 note S. 

77.60 Vt.—Turner v. Bragg, 30 A.2d 
450, 113 Vt. 166. 

77.66 La.—Dumaine & Co. v. Gay, 
Sullivan & Co., 194 So. 779, 194 La. 
777. 

78. Ill.—Glasser v. Essanoss Thea¬ 
tres Corp., 104 NE.2d 610, 346 Ill. 
App. 72. affirmed 111 N.E.2d 124, 
414 Ill. 180. 

Ky.—Bradley v. Georgetown, 82 S.W. 

303, 118 Ky. 735, 26 Ky.L. 614. 

4 C.J p 641 notes 7 Lc] [e], 9. 

Order preventing filing of application 
from suspending Judgment 
Where an appeal is without merit 
and made for purposes of delay, the 
supreme court will, under Code 9 
4148, order that the filing of a pe¬ 
tition for rehearing shall not sus¬ 
pend its decision or order. 

Iowa.—^Albright v. Moeckly, 193 N.W. 
626, 196 Iowa 866. 
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of the petition suspends the judgment from the date 
of filing of the petition.78.6 a rule of court that 
a petition to rehear a case decided by it may be 
filed within a specified time after date of decision 
fixes the period within which such court’s judg¬ 
ment or decree shall be inoperative in the sense 
that it cannot be enforced or the losing litigant de¬ 
prived of any right involved, and the judgment or 
decree is not final and operative during the period of 
time within which petitions for rehearing may be 


filed.78-10 

According to other authority, the judgment be¬ 
comes final as of the date of its rendition rather than 
the date an application for a rehearing is denied 
and in the absence of a stay order,8® the filing of an 
application for rehearing does not of itself have the 
effect of a supersedeas,8i operate as the stay of a 
remittitur,82 or suspend,** vacate, or annul**-* the 
judgment of the appellate court, or in any way af¬ 
fect proceedings which have been had thereunder.*^ 


4. Order Granting Rehearing 


§ 1445. In General 

The datermlnatlon by the appellate court of an appli¬ 
cation for rehearing In favor of the applicant ordinarily 
reaulta In an order granting a rehearing. 

As a general rule, the determination by the ap¬ 
pellate court of an application or petition for a re¬ 


hearing in favor of the petitioner ordinarily results 
in an order granting a rehearing which entitles the 
petitioner to a reargument and resubmission with 
respect to the errors for which the rehearing was 
granted.** The court in granting a rehearing may 
limit it to a certain portion of the case.**-* It has 


Froooodiagg nuipoiidod nador oourt 
nilo 

Under Sup.Ct.Rules, rule 24 <104 
P. xiv). providing that the filing of 
the petition for rehearing auspende 
proceedings until it la disposed of 
unless otherwise ordered, the court 
retains Jurisdiction pending the de¬ 
termination of a petition for rehear¬ 
ing, and has full control of the cause 
within the limits of its appellate Ju¬ 
risdiction, so that it may entertain 
a motion for leave to amend the pe¬ 
tition in error. 

Wyo.—^North L>aramie I«and Co. ▼. 
Hoifman. 196 P. 988, 27 Wyo. 271. 

78.5 W.Va.—Atlantic Greyhound 

Corp. V. Public Service Commis¬ 
sion, 64 S.E.2d 169, 132 W.Va. 660. 

An. oplBloa by a department of su¬ 
preme court was suspended by the 
filing of petition for rehearing be¬ 
fore the court sitting en banc. 
Wash.—In re Brown's Guardianship, 
107 P.2d 1104, 6 Wa8h.2d 216. 

Tiliag ot appeal bond 
Piling of appellant's application 
for a rehearing effected a suspension 
of supreme court Judgment which al¬ 
lowed appellant five additional days 
to file appeal bond until dismissal of 
application three days after filing of 
appeal bond, and appellant's appeal 
bond was timely furnished. 

La.—Coney v. Coney, 48 So.2d 902, 
218 La. 218. 

Piling of suggestion of error in su¬ 
preme oourt after rendition of Judg¬ 
ment of affirmance by supreme court 
on appeal had effect of suspending 
Judgment of affirmance, so that par¬ 
ties, who had three months for per¬ 
formance of condition of Judgment, 
had three months after disposal of 
suggestion of error by supreme court 
to perform such condition. 


Miss.—Burton v. Hedmond, 71 So.2d 
772, 220 Miss. 704. 

78.10 W.Va.--Shlelds v. Romlne, 14 
S.E.2d 777, 123 W.Va. 212. 

79. N.D.—Swiggum v. Valley Inv. 
Co.. 19 N.W.2d 857, 74 N.D. 166. 

Okl —St. Louis & S. P. By. Co. v. Bly, 
162 P. 202, 62 Okl. 98. 

Stay of mandat# 

Ill.—Little V. Chicago Woman's 
Bowling Ass'n, 99 N.E.2d 788, 844 
IlLApp 65. 

80. Ill.—Leathe v. Thomas, 84 S.E. 
481, 233 Ill. 430. 

4 C.J. p 641 note 6. 

Stay denied 

Where Judgment dismissing action 
to recover damages for wrongfully 
instituting and maintaining ground¬ 
less actions was affirmed on ground 
that petition failed to state a claim 
on which relief could be granted, 
decision affirming Judgment of dis¬ 
missal would not be stayed, in con¬ 
nection with motion for rehearing, 
merely because one of the allegedly 
groundless actions was still pending 
in circuit court. 

Mo.—Moffett V. Commerce Trust Co., 
283 S.W.2d 691, certiorari denied 
76 act. 647, 850 U.a 996, 100 L. 
Ed. 861, rehearing denied 76 S.Ct. 
778, 851 U.S. 928, 100 L.Ed. 1468. 

81. Mont.—Columbia Min. Co. v. 
Holter, 1 Mont. 429. 

4 C.J. p 641 note 5. 

88. S.C—^Ex parte Dunovant, 16 8. 
C. 299. 

83. Ark.—Joyner v. Hall, 36 Ark. 
513. 

Mo.—Ex parte Craig, 32 S.W. 1121, 
130 Mo. 690—State v. Philips, 10 
S.W. 182, 96 Mo. 570. 

4 C.J. p 641 note 7. 

83.5 N.D.—Swiggum v. Valley Inv. 
Co.. 19 N.W.2d 867, T4 N.D. 166, 
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W.Va.—Atlantic Greyhound Corp. r. 
Public Service Commission, 64 S.E. 
2d 169, 132 W.Va. 660. 

Vitality and efficacy 

Motion for rehearing does not va¬ 
cate Judgment of supreme court or 
affect its vitality and efficacy, but 
such Judgment is conclusive on par¬ 
ties in case in which it is rendered 
from the instant it Is first handed 
down and until it is set aside by 
that court itself. 

Mo.—Newberry v. City of St. Louis, 
109 SW2d 876, 234 Mo.App. 104. 

84. III.—Montanye v. Wallahan, 84 
Ill. 366. 

Withdrawal of application held not 
to affect rights of parties 

La.—Arkansas Fuel Oil Co. v. Gary, 
79 So 2d 869, 227 La. 624—Savage 
V. Packard, 60 So.2d 298, 218 La. 
637. 

85. Fla.—^U. S. Phosphoric Products 
Corporation v. Lester, 156 So. 768, 
116 Flo. 309. 

Mo.—Granite Bituminous Paving Co. 
V. Park View Realty A Improve¬ 
ment Co., 196 S.W. 1142, 270 Mo. 
698, transferred, see 201 S.W. 933.. 
199 Mo.App. 226. 

Tex.—Walker v. Ward, 183 S.W. 1144, 
106 Tex. 438. 

Wis.—Kleckhefer Box Co. v. John 
Strange Paper Co, 193 N.W. 487, 
196 N.W. 672, 180 Wis. 867. 

86.5 N.J.—Lucky Calendar Co. v. 

Cohen, 119 A.2d 14, 20 N.J. 160. 

N.T.—St. Agnes Cemetery v. State, 
149 N.T.S.2d 79, 1 A.D.2d 869. 
fltabstitution of parties 
Where plaintiff had died and his 
heirs had not been made parties 
plaintiff prior to rendition of opinion 
of appellate court on plaintiff's ap¬ 
peal, heirs' application for rehearing 
in order that heirs could be made- 
parties plaintiff would bs granted,. 
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been held, however, that no special decree granting 
a rehearing is necessary, and it is sufficient if the 
opinion delivered on reargument shows that it was 
made on rehearing, and the decree rendered sets 
aside the previous judgment and adjudicates the case 
anew.®® 

An order for rehearing properly made within the 
prescribed time limit is not invalidated because it 
is erroneously dated later or not marked filed by 
the clerk until after such time.®*^ 

Service of order. If the court grants a rehearing 
on motion of defendant in error after reversal and 
remand for further proceedings, the order may be 
served on counsel who appeared for plaintiff in er¬ 
ror on the former argument, if plaintiff in error is 
at the time a nonresident.®® 

Vacation, An order granting a rehearing may be 
vacated where, by reason of a subsequent settlement 
entered into between the parties, the questions raised 
by the petition for rehearing have become moot.®® 

§ 1446. Operation and Effect 

While at common law, an order granting a rehearing 
operates to reverse or vacate or set aside the original deci- 
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tion, some euthorltlet hold that the original opinion Is 
merely suspended by suoh an order. 

At common law an order granting a rehearing 
operates to reverse or vacate and set aside the orig¬ 
inal decision of the appellate court,®® and it has been 
generally held that the granting of a rehearing with¬ 
draws an opinion previously rendered and destroys 
its force and effect unless it is subsequently adopted 
by the same tribunal.®®-® This rule, however, has 
often been rejected or modified by cases holding 
that, unless the order granting the rehearing itself 
indicates otherwise, it does not operate to set aside 
the former judgment, or vacate the entry thereof, 
and the same stands until set aside, reversed, or 
modified, by subsequent order or judgment on the re¬ 
hearing ;®i that the original judgment is merely 
suspended by the order of rehearing;®® or that the 
judgment as to which only a restricted rehearing is 
granted continues to stand and to be decisive of the 
issues not embraced in the order of rehearing.®® 

The granting of a rehearing does not necessarily 
imply that the court is convinced that it has fallen 
into error.®^ 


but rehfaringr would be limited to 
that purpose unless court found that 
it committed prejudicial error 
against defendant as contended by 
him. 

I-ia—Baker v. Baker. App., 22 So.2d 
126. 

as. La—We.«^t(*rfleld v. Levis, 9 So. 
52, 4 3 La Ann. 68. 

S7. Cal —In re McNamara’s Estate, 
183 1’ 552, 181 C. 82, 7 A.L.R. 313. 

88. Va.—Wynn v. Wyatt, 11 Leigh 
612, 38 Va 612 

89. Idaho —Poitcvln v. Randall, 66 
P.2d 1113, 67 Idaho 649—Hinckley 
Estate Co v. Gurry, 48 P.2d 1111, 
66 Idaho 38 

80. N.Y.—Corpus Juris Secundum 
cited in People v. O’Keefe, 120 N. 
T.S2d 349, 356, 281 App.Dlv. 409, 
affirmed 116 N.B 2d 80, 806 N.Y. 
619. rcargument denied 117 N.E.2d 
918, 306 N.Y. 744. 

W.Va —Corpus Juris Secundum guot- 

ed in Atlantic Greyhound Corp. v. 
Public Service Commission, 64 S E. 
2d 169. 177, 132 W.Va. 660. 

Wis —Kieckhefer Box Co. v. John 
Strange Paper Co., 193 N.W. 487, 
196 N.W. 672. 180 Wls. 867. 

4 C.J. p 641 note 10. 

90.5 W.Va.—Atlantic Greyhound 

Corp. V. Public Service Commis¬ 
sion, 54 S.E.2d 169, 132 W.Va. 660. 



hearing recalls former opinion of the 
court. 

Ind.—Bally v. Guilford Tp. School 
Corp. 126 N.E2d 13, 234 Ind. 273 

Case not heard or submitted 

When a rehearing is granted case 
stands as if it had not been previous¬ 
ly heard and submitted. 

Mo.—In re Thomasson’s Estate, 192 
SW2d 867—Morgan v. Kroger 
Grocery & Baking Co., 164 S.W.2d 
44, 348 Mo. 642. 

91. Fla—Caples v. Taliaferro, 200 
So, 378, 146 Fla. 122. 

Wls—Kieckhefer Box Co. v John 
Strange Paper Co., 193 N.W. 487, 
196 N.W. 672, 180 Wls. 367. 

92. Fla—White v. Crandall, 143 So. 
871, 106 Fla. 70—Florida Motor 
Lines V. Hill, 143 So. 261, 106 Fla. 
33. 

N.D.—Corpus Juris Secuudnm cited 

in Swlggum V. Valley Inv. Co., 19 
NW2d 867, 860, 74 N.D. 166. 

4 C.J. p 641 note 11. 

Absence of special order 

“This order under our rules had 
the effect of arresting the issuance 
of the mandate until further order 
of the court. It also reinstated the 
case upon our docket for reconsid¬ 
eration upon the rehearing ordered. 
Thus the original judgment of this 
court that the Judgment of the cir¬ 
cuit court be reversed was merely 
suspended, and not annulled, vacated, 
or set aside, as might have been done 
by a special and affirmative order to 
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that effect entered at the term during 
which the rehearing was granted." 
Fla.—Florida Motor Lines v. Hill, 
143 So. 261, 262, 106 Fla. 88. 

FlaaUty of Judgment as to costs act 
affected 

The fact that a rehearing is or¬ 
dered, while it may suspend the op¬ 
eration of the Judgment, does not in 
the meantime deprive the Judgment 
of its inherent attributes as an act 
of the court and accordingly does not 
affect the rule that the right to costs 
accrues at the time when Judgment is 
rendered. 

Cal —Eaton v. Southern Pac. Co., 160 
P 687, 31 C.A. 379. 

Disgaalifled Jnstioe 

Where original supreme court’s 
decree was concurred in by three 
qualified Justices and two Justices 
dissented, and inadvertently a tech¬ 
nically disqualified Justice concurred 
in the opinion, and on rehearing a 
circuit judge was called in to sit in 
place of the disqualified justice, and 
a majority of the Justices on rehear¬ 
ing were of view that original ma¬ 
jority opinion should be adhered to, 
the original decision remained un¬ 
changed. 

Fla.—Caples v. Taliaferro, 200 So. 
878, 146 Fla. 122. 

93. La.—Levy v. Levy, 42 So. 267, 
117 La 779. 

4 C.J. p 642 note 18. 

94. Iowa—Morrow v. Weed, 4 Iowa 
77. 66 Am.D. 122. 


Supreme court’s granting of re- 
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§ 1447 APPEAL & ERROR 

5. Scope and Conduct of Hearing, and Relief Granted 


§ 1447. Scope and Conduct in General 

On rehearing, the appellate court may review the 
entire case and past on it at though It had never before 
been conaidered and decided; but the acope of review 
may be more restricted where the application for rehear- 
ing was based on particular errors, or the court In grant¬ 
ing a rehearing has limited Its tcope. 

On rehearing, the appellate court may review the 
entire case and correct any error apparent.^^-50 
Generally the entire cause is before the court for 
examination and decision as though it had never 
been considered and decided and all points and 
questions that might have been presented on the 
original hearing may be presented or considered on 
the rehearing,®® even though the result is unfavor¬ 
able to the party applying for the rehearing.®*^ 

Ordinarily, however, the scope of a rehearing is 
limited by the assignments of error, the points made 
in the original hearing, the rules of the appellate 
court pertaining to such rehearings, and the as¬ 
serted errors contained in the motion.®7-B Accord¬ 


ing to some authorities the court on rehearing will 
not reconsider matters previously decided unless 
there is a basis for such reconsideration in mistake 
or omission of the court, or other like cause for 
which the rehearing was granted;®® and if the ap¬ 
plication was based on particular errors in the 
original judgment, or if the court in granting the 
rehearing has limited it to a certain portion of the 
case, other points cannot be considered and should 
not be raised on the reargument;®® but it has been 
held that a party is entitled to have reconsidered on 
rehearing a question referred to in the previous 
opinion, pertinent to the question then under con¬ 
sideration, although the rehearing was not granted 
on those grounds.^ 

It is the decision rather than the language or the 
reasons given in the original opinion that is the sub¬ 
ject of consideration or a rehearing.® 

On rehearing the rights of the parties are usually 
to be determined as of the time the judgment ap- 


94.60 Mont—Conway v. Fabian, 89 
P.2d 1022, 108 Mont. 287, certiorari 
denied 60 S.Ct. 94. 308 U.S. 078. 
84 Ii.Ed. 484. 

Scope of hearing on application for 
rehearing see supra S 1441. 

95. Mo.—Pears v. Newman Mercan¬ 
tile Co., 166 S.W.2d 909, 348 Mo. 
1102—Martin v. Southwestern Bell 
Telephone Co, 125 S.W.2d 19, 344 
Mo. 83.—In re McMenamy’s Guard¬ 
ianship, 270 S.W. 662, 307 Mo. 98— 
Frohman v. Lowenstein, 260 S W. 
460, 303 Mo. 339—Morris v. Kansas 
City Light & Power Co., 268 S.W. 
431, 302 Mo. 476—Starr v. Penfleld, 
205 S.W. 641. 

Ward V. Western Union Tele¬ 
graph Co., 46 S.W.2d 268, 226 Mo. 
App. 752—Rock Island Implement 
Co. V. Wally, App, 208 S.W 904— 
Porsee v. Garrison, 235 S.W. 473, 
208 Mo App. 408. 

Mont.—U. S. National Bank v. Great 
Western Sugar Co., 199 P. 246, 60 
Mont. 342. 

Nov.—Gerlach Live Stock Co. v. Lax- 
alt, 298 P. 413, 53 Nev. 269. 

4 C.J. p 642 note 16. 

96. Kan.—Farmers’ Union Jobbing 
Ass’n V. Sullivan, 21 P.2d 303, 137 
Kan. 450. 

4 C.J. p 642 note 17. 

97. Mont.—Conway v. Fabian, 89 P. 
2d 1022, 108 Mont. 287, certiorari 
denied 60 S Ct. 94, 308 U.S. 678, 84 
L.Ed. 484—U, S. National Bank v. 
Great Western Sugar Co., 199 P. 
246, 60 Mont. 342. 

97.6 N.M.—Pitek v. McGuire, 184 P. 
2d 647, 61 N.M. 364, 1 A.L.R.2d 
880 . 


98. Pla —Town of Boca Raton v 
Moore, 165 So. 279, 122 Fla. 360. 

Ohio—Leganshuk v. Department of 
Liquor Control, Com PI., 120 N.E. 
2d 333. 

Afflnned findings treated as res judi¬ 
cata on rehearing 

Under the res Judicata principle, 
the chancellor’s findings supported 
by the record and adopted by the su¬ 
preme court through affirmance of 
the decree on the original hearing are 
conclusive on the parties, and the 
questions determined thereby cannot 
be gone into on rehearing if no prop¬ 
er basis is shown 

Pla.—Town of Boca Raton v. Moore, 
165 So. 279, 122 Fla. 360. 

99. Ky.—Commonwealth ex rel. 
Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

La.—Caldwell v. Caldwell, App, 66 
So 2d 258—Picou v. Carole, App, 
49 So 2d 620—Gullett Gin Co. v. 
Varnado Gin Co., 120 So. 240, 10 
La App. 158. 

N.C.—Ivie V. King, 86 S.B. 413, 169 
NC. 261. 

Wis.—In re Lathers’ Estate, 264 N. 

W. 660, 215 Wis. 161. 

4 C.J. p 642 note 19. 

Matter still pending in district 
court and not complained of by any 
one is not open to appellate review 
by supreme court on rehearing after 
affirmance of district court Judg¬ 
ment. 

Kan.—Snyder v. Beachy, 138 P.2d 274, 
167 Kan. 20. 

3^aw of ease 

Where reviewing court determined, 
on appeal In action by expelled union 
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member against union, that union’s 
actions had been wrongful, and no 
rehearing was granted as to that 
particular determination, it repre¬ 
sented the law of the case. 

Wash.—Mahoney v. Sailors’ Union of 
the Pacific, 276 P.2d 440, 46 Warin. 
2d 453. 

Failure to apply for rehearing 

Where plaintiff-appellees did not 
apply for a rehearing, that part of 
reviewing court’s judgment adverse 
to them was final and could not be 
on defendant-appellant’s 

rehearing. 

La—I 'ui uy V. Falgoust, 83 So.2d 118, 
228 La. 533. 

Nature of proceeding 

Where a case, started as suit to 
restrain father from interfering with 
custody of his minor daughter by 
her maternal grandmother, was tried 
in district court and presented on ap¬ 
peal from judgment awarding child’s 
custody to defendant, as proceeding 
Involving custody of child, and it 
was briefed and argued as though 
it were application for writ of habeas 
corpus, proceeding may not be recon¬ 
verted to its original status on re¬ 
hearing after reversal of Judgment, 
but supreme court will adhere to its 
original determination, that plaintiff 
is entitled to child’s custody, which 
determination is of same effect as if 
rendered on habeas corpus. 

N.D—Borg V. Anderson, 11 N.W.2d 
121, 73 N.D. 96. 

1. Ala.—Louisville & N. R. Co. v. 
Scott, 167 So. 672, 232 Ala. 284. 

2. Ill—Welton v. Hamilton, 176 N. 
E. 338, 844 Ill. 82. 



5 C.J.S. 

pealed from was entered and not as of the time of 
the rehearing and if a judgment was correct when 
rendered, and was properly affirmed on appeal, its 
propriety cannot be affected on rehearing by a stat¬ 
ute passed after the appellate court's decision.^ 
However, a retroactive statute enacted after the 
filing of the original opinion but prior to the entry 
of final judgment on appeal may be considered on 
rehearingand where a petition for a rehearing has 
been granted, and, pending the rehearing of the 
case, a statute is passed invalidating the original 
decision, and judgment has not yet been rendered 
on such decision, it will be reversed.® Also, where 
after allowance of an application for rehearing, but 
before the date set for reargument the appellate 
court learns that the legislature has enacted a pro¬ 
vision clarifying the statute involved in the case, 
no judicial decision will be made on the issues as 
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the case has been rendered moot.®*® 

A rehearing does not open for consideration on 
the record the correctness of the decision in another 
case formerly decided, but such case will be applied 
as it was decided without looking into its record.*^ 

§ 1448. Contentions Other than Those Made 
on Original Hearing 

The scope of a rehearing la ordinarily limited by the 
points made in the original hearing, and questions or con¬ 
tentions not raised on, nor within the scope of, the orig¬ 
inal hearing will not be considered on rehearing unless 
they are Jurisdictional or fundamental. 

The scope of a rehearing is ordinarily limited by 
the points made in the original hearing,*^ 60 and it 
is usually stated as a general rule that questions 
or contentions not raised on, nor within the scope 
of, the original hearing will not be considered on 
rehearing,® unless such questions, points or con- 


3. Wash—^Ellers Music House v. 
Rltner, 154 P. 787, 88 Wash. 218. 

4. Nev.—Powell v. Nevada, etc., R. 
Co., 82 P. 96, 28 Nev. 305. 

5. Wash—State v. Abraham, 117 P. 
601, 64 Wash. 621. 

6. Iowa —Iowa R. Land Co. v. Sac 
County, 39 Iowa 124. 

6.5 Mass —Liberty Mut. Fire Ins 
Co V. Commi.ssloner of Ins., 104 N. 
E 2d 437, 328 Mass. 663. 

7. Iowa—In re Clark. 156 N.W. 353. 
174 Iowa 449. 

7.60 N.M.—Pitek v. McGuire, 184 P. 

2d 647, 61 N.M. 364, 1 A.L R 2d 830. 
Matters not urged at first hearing as 
grounds of petition for rehearing 
see supra 8 1421. 

8. Ala—^Haralson v. State ex rel. 
King, 71 So 2d 79, 260 Ala. 473— 
All States Life Ins Co. v. John¬ 
son, 194 So. 877, 239 Ala 392 
Hamilton v. James, 166 So. 426, 231 
Ala. 668—Cooper v. State, 147 So. 
432, 226 Ala 288—Redd Chemical 
& Nitrate Co. v. W. T. Clay Mer¬ 
cantile Co, 122 So 662, 219 Ala. 
478—Navco Hardwood Co v. Bass, 
108 So. 452, 214 Ala 663—Guy v. 
Pruitt, 104 So. 806, 213 Ala. 422— 
Thompson v Strong, Bagley & 
Bagley, 74 So. 34, 199 Ala. 23— 
Mobile Temperance Hall Ass’n v. 
Holmes, 65 So. 1020, 189 Ala. 271. 

Sovereign Camp, W. O. W., v. 
Dennis, 87 So. 616, 17 Ala App. 642, 
certiorari denied Ex parte Sov¬ 
ereign Camp, W. O. W., 87 So, 620, 
206 Ala 316. 

^rk.—Gray v. Doyle, 269 S.W. 579, 
167 Ark. 496. 

Cal—Pasadena Ice Co. v. Reeder, 276 
P. 996, 206 C. 697. 

Fink V. Weisman, 23 P.2d 438, 
132 C.A. 724—In re Novotny’s Es¬ 
tate, 273 P. 68, 94 C.A. 782—Nlt- 
tler V. Continental Casualty Co. 272 


P. 309, 94 C.A. 498—Grant v. Grant, 
228 P. 412, 68 C A 23—Hammond 
V San Mateo Planing Mill Co, 187 
P 144, 44 C.A. 760—Mott v. 

AVrlght, 184 P. 517, 43 C.A. 21— 
Cain v. French, 144 P. 302, 26 C.A. 
499. 

Colo.—Isham v. Miller, 262 P. 363, 80 
Colo 380. 

Ga.—Rabun Mineral Development Co 
v Heyward, 136 S E. 272, 163 Ga. 
398 

Ill—Hamann v. Lawrence, 188 NE. 
333, 354 Ill 197—Dazey v Bink¬ 
ley, 121 NE 166, 285 III 613— 
Wandschneider v. Wandschnelder, 
118 N.E. 486, 282 Ill. 286. 

Barkhausen v. Continental Ill. 
Nat. Bank & Trust Co. of Chicago, 
116 NE2d 640, 251 Ill.App 388, 
reversed on other grounds 120 N.E 
2d 649, 3 Ill 2d 264, certiorari de¬ 
nied 76 set. 218, 848 US. 897, 99 
Ij Ed. 706—Lamborn & Co v Liv¬ 
ingston, 245 Ill App. 498—Revlin 
V. Chicago, Aurora & Do Kalb R 
Co, 217 Ill App. 213, affirmed 129 
NE. 730, 297 Ill. 130—Williams v. 
Mt. Vernon Car Mfg, Go., 211 Ill. 
App. 68. 

Ind —Illinois Cent. R. Co. v. Howard, 
148 NE 413, 196 Ind 323—Crane v. 
Hensler, 148 NE. 409, 196 Ind. 341 
—Baltimore & O. R Co v Sliger, 
143 N.E. 282, 194 Ind 442—W. A. 
Flint Co. V. John V. Farwell Co, 
136 NE. 839, 192 Ind 439—Chicago 
& E R. Co. V. Steele, 119 NE 483, 
187 Ind. 868. 

Mercantile Commercial Bank v. 
Southwe.stern Indiana Coal Corpo¬ 
ration, 171 N.E. 310, 93 Ind App 
313—National Mut. Ins. Co. of 
Celina, Ohio, v. Bales, 141 N.E. 481, 
81 Ind.App. 302—Trook v. Trook, 
113 N.E. 730, 63 Ind App. 272— 
Merchants' Nat. Bank of Massil¬ 
lon, Ohio, V. Nees, 112 N.E. 904, 62 
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Ind.App. 290—Evansville Furniture 
Co. V. Freeman, 107 N.E. 27, 67 Ind 
App. 676. 

Iowa.—Dailey v. Standard Oil Co., 
236 N.W. 766, 213 Iowa 244—Flem¬ 
ing V. Fleming, 184 NW. 296, 194 
Iowa 71, error dismissed 44 S.Ct. 
246, 264 U.S 29, 68 L Ed. 647. 

Kan—United Artists Corporation v. 
Mills, 12 P2d 785, 136 Kan. 33— 
Carlgren v Salndon, 284 P, 623, 130 
Kan. 1—Staley v Espenlaub, 276 P. 
1096, 128 Kan 1—Mollohan v. Pat¬ 
ton, 205 P 643, 110 Kan. 663— 
Beeler v. Sims, 144 P. 237, 93 Kan. 
213 

La—Cabral v Victor & Provost, 168 
So. 821, 181 La. 139—Ryland v. 
Harve M. Wheeler Lumber Co., 84 
So. 65, 146 La 787—Lewis v. Tex¬ 
as & P. Ry. Co., 83 So 636, 146 La. 
227—Sundberry v. Bertie Sugar 
Co., 82 So 857, 145 La. 700. 

La—Orr v. Talley, App, 84 So.2d 
894—Marionneaux v. Smith, App , 
104 So. 466—Dodd v. Horan, 122 So. 
140, 12 La.App. 330, remanded with 
instructions 126 So. 225, 169 La. 
884. 

Mich.—Poston v. Ebert, 193 N.W. 201, 
221 Mich 309—Lagden v. Con¬ 
cordia Mut. Fire Ins. Co. of Bay, 
Saginaw, and Arenac Counties, 158 
N W. 848, 188 Mich 689 
Miss — .State ex rel. Suddoth v. Tann 
169 So 639, 172 Miss 162—City 
of Laurel v. Pox, 124 So 73, 164 
Miss 756—McCaskey Register Co. 

V Swor, 122 So 763, 164 Miss. 
396—Wilson v. Stark, 112 So. 390, 
146 Miss 498—^Ewing v Warren. 
109 So 001, 144 Mis.s 233—McCaleb 

V MrCalel), 70 So 663, 110 Miss. 
486, modified on other grounds 74 
So 275, 113 Miss 337. 

Mo—Stith V. J. J. Newberry Co., 79 
SW.2d 447, 336 Mo. 467—Ford v. 
Wabash Ry. Co., 300 S.W. 769, 818 
Mo. 728. 
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tentions involve jurisdictional,^ or manifest or | fundamental,^^ error. Accordingly a party can- 


Pabst V. Armbruster, App., 91 S 
W.2d 652—Baker v. Scott County 
Milllnar Co.. App., 43 S.W.2d 441— 
Howard v. Lewln Metals Corpora 
tlon, App., 22 S.W.2d 84, certlorar 
quashed State ex rel. St. Loui.‘ 
Bridge & Terminal Rye. Co. v 
Hald, 29 S.W.2d 714, 326 Mo. 532— 
Clark V. Rock Hill Quarry & Con¬ 
struction Co., App., 7 S.W.2d 716— j 
Thompson v. Energy Const. Co., 
App., 295 S.W. 624—^Weber Engine 
Co. V. Lehrach. App., 262 S.W. 467 
—Johnson v. Wabash Ry. Co., App , 
251 S.W. 719—Schmitter v. United 
Rys. Co. of St. Louis, App., 246 
S.W. 629—Coyne v. Oolland, App., 
243 S.W. 376—Boucher v. Wabash 
Ry. Co., App., 199 S.W. 742—Farm¬ 
ers’ Bank of Deepwater v. Ogden. 
188 S.W. 201, 192 Mo.App. 243. 

Mont.—Mares v. Mares, 199 P. 267, 
60 Mont. 36—In re Murphy’s Es¬ 
tate, 188 P. 146, 67 Mont. 273. 

Nev.—Johnson v. International of 
United Brotherhood of Carpenters 
and Joiners of America, 18 P.2d 
448, 64 Nev. 332—Steptoe Live 

Stock Co. V. Gulley. 295 P. 772, 63 
Nev. 163—Suprarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., 256 P. 1010, 60 Nev. 
191—Llnebarger v. Devine, 217 P. 
1101, 47 Nev. 67—Page v. Sutton, 
207 P. 1102, 46 Nev. 396—Vickers 
V. Vickers, 202 P. 31, 46 Nev. 274— 
Strattan v. Raine, 200 P. 633, 45 
Nev. 10—In re Forney's Estate. 186 
P. 678, 43 Nev. 227, 24 A.L.R, 663— 
Nelson v. Smith, 178 P. 626, 42 
Nev. 302. 

N.M.—Oorpus Juris Seouudum cited 

la Pltek V McGuire, 184 P 2d 647, 
649, 61 N.M. 364, 1 A.L.R.2d 830— 
City of Roswell v. Levers, 34 P.2d 
865, 38 NM. 419—Duran v. Spring¬ 
er, 23 P2d 1083, 37 NM 367—State 
V. City of Albuquerque, 249 P. 242, 
81 N.M. 676—Ellis v. Citizens’ Nat 
Bank of Portales, 183 P. 34, 26 N. 

M. 819, 6 A.L.R. 166. 

N.T.—In re Harrington’s Will, 281 
NYS. 93, 246 App DIv. 252 

McMagh V. Fensteror, 180 N.T.S. 
90. 

NC—Greene v. Lyles, 122 S E. 297, 
187 N.C. 598—Marshall v. Inter¬ 
state Telephone & Telegraph Co., 
107 SB. 498, 181 N.C. 410. 

N D.—Campbell v. Towner County, 
3 N.W.2d 822, 71 N.D. 616—Com¬ 
pany A, First Regiment, North 
Dakota National Guard Training 
School V. Hughes, 205 N.W. 722, 68 

N. D. 291. 

Or.—In re Shepherd’s Estate, 49 P. 
2d 448. 152 Or. 16—Paine v. Meier 
& Frank Co., 29 P.2d 631, 146 Or. 
40—Weinstein v. Wheeler, 296 P. 
1079, 135 Or. 618. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 8.B. 97, 186 S.C. 402— 


Owlngs V. Graham, 118 S.E. 879. 
120 S.C. 408. 

Penn.—^Rogers v. Colville, 288 S.W. 
80, 146 Tenn. 660. 

fex.—^Alpha Petroleum Co. v. Ter¬ 
rell. 59 S.W.2d 364, 122 Tex. 257, 
amended 69 S.W.2d 372, 122 Tex. 
267, followed in Alpha Petroleum 
Co. V. Walker, 69 S.W.2d 878, 122 
Tex. 246. 

Moore v. Davis, Com.App., 32 S. 
W.2d 181—Lauderdale v. Leo, Com. 
App., 276 S.W. 660. 

Moncada v. Garcia, Civ.App., 62 
S.W.2d 216—Century Indemnity 
Co. V. Carroll. Civ.App., 56 S.W.2d 
873, reversed on other grounds 86 
SW.2d 1083. 126 Tex. 214—Bert¬ 
ram V. Reed Automobile Co., Civ. 
App., 49 S.W.2d 617—Watson Co. 
V. Shaw, Civ App., 47 S W.2d 474, 
reversed on other grounds Ameri- 
ican Surety Co. of New York v. 
Shaw, Com App., 69 S W.2d 47— 
Jones V. Clark, Civ.App., 30 S.W. 
2d 677—Jolly v. Fidelity Union 
Trust Co., Civ App., 15 S.W.2d 68— 
.®tna Casualty & Surety Co. v. 
Russell. Civ App., 14 S.W 2d 78. 
reversed on other grounds Com 
App, 24 S.W 2d 38.5, rehearing de¬ 
nied S3 S.W 2d 180—Grant v. Mc- 
Auliffe, Civ App, 8 SW.2d 226— 
First State Bank of Panhandle v. 
Knapp, Civ App., 3 S W.2d 468— 
Mixson V. Kirby Lumber Co., Civ 
App, 298 S.W. 476—Ogburn v. 
Ward County Irr. Dist. No. 1, Civ. 
App., 267 SW. 316, reversed on 
other grounds Com.App., 280 SW. 
169—Victor Refining Co. v. City 
Nat. Bank of Commerce, Civ.App , 
263 S.W. 622, afllrmed 274 S.W. 661, 
116 Tex. 71—Biggs v. Doak, Civ. 
App., 260 SW. 882—Stephenson v. 
Stitz, Civ.App, 265 S.W 812—Fer- 
ri.s V. Langston, Civ.App., 263 S.W. 
.309—Foster v. Burgin, Civ App., 
244 S.W. 214—Magnolia Petroleum 
Co. V. Farmersville Independent 
Gin Co., Civ App, 243 S.W. 668— 
Daniels v. Franklin, Civ App., 233 
S.W. 380—Payne v. Harris, Civ 
App., 228 SW. 350, reversed on 
other ground.^ Com.App., 241 S.W. 
1008—Reilly v. Hanagan, Civ.App., 
226 S.W. 797, error refused—Texas 
Employers’ Ins. Ass’n v. Downing, 
Civ.App,, 218 S.W. 112, error re¬ 
fused—Levy V. Dunken Realty Co., 
Civ.App., 179 S.W. 679. 

Utah.—In re Lowe’s Estate, 249 P. 
128, 68 Utah 49—Berg v. Otis Ele¬ 
vator Co., 231 P. 832, 64 Utah 618— 
Western Securities Co. v. Silver 
King Consol. Mining Co. of Utah, 
192 P. 664, 67 Utah 88—Pingree 
Nat. Bank of Ogden v. Weber Coun¬ 
ty, 183 P. 834, 64 Utah 699—Dahl- 
qulst V. Denver & R. G. R. Co., 174 
P. 838, 62 Utah 438—Harrison v. 
Barker, 142 P. 716, 44 Utah 541. 
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Vt.—Goodwin V. Gaston, 154 A. 772, 
103 Vt. 867—Ryan v. Orient Ins. 
Co., 119 A. 428, 96 Vt. 291. 

Wls.-State ex rel. Thomson v. Zim¬ 
merman, 61 N.W.2d 300, 264 Wis. 
644—Oconto Co. v. Town of Town¬ 
send, 246 N.W. 410, 210 Wls. 86— 
State v. Phelps, 178 N.W. 471, 172 
Wls. 147. 

Wyo.—^Flrst Nat. Bank v. Ennis, 15 
P.2d 1111, 45 Wyo. 166—Brewer v. 
Folsom Bros. Co., 7 P.2d 224, 48 
Wyo. 617—Brotherhood of Loco¬ 
motive Firemen and Enginemen v. 
Ginthor, 262 P. 1026, 36 Wyo. 244— 
Alllth-Prouty Co. v. Wallace, 234 P. 
604, 39 Wyo. 392, 39 A.L.R. 613— 
Watte V. Lawrence, 188 P. 34, 25 
Wyo. 867. 

4 C.J. p 642 note 22. 

Oa rehearing by oourt in bano 

Errors alleged in the motion for 
new trial can be presented for the 
first time at a rehearing after the 
case has been transferred to the 
court in banc. 

Mo.—Smith V. Kansas City Public 
Service Co., 43 S W.2d 648, 328 Mo. 
979—Sutton v. Anderson, 31 S.W 
2d 1026. 326 Mo. 304. 

Withdrawal of original propositions 
A party having secured adjudica¬ 
tion of propositions in his favor at 
the hearing is bound by the legal re¬ 
sult and is estopped to withdraw 
them on rehearing and substitute 
new propositions in lieu thereof. 

Tex—Jones v. Bass, Civ App, 33 S 
W.2d 199, affirmed Com App, 49 S 
W.2d 723. 

9. DC —Corpus Juris Secundum elt- 

ed in Hlrshon v Whelan, Mun.App , 
113 A.2d 484, 486, reversed on other 
grounds, CA, 2.'12 F 2d 339. 

Or.—Masters v. Bidler, 199 P. 920, 
101 Or 322. 

S.D.—^^Voodbine Sav. Bank v. Yager, 
246 NW. 917, 61 SD. 1 
Tox —Sibley v. Continental Supply 
Co., Civ.App, 290 SW. 769, error 
dismissed 292 S.W. 156, 116 Tex 
403. 

W.Va —Merchants’ Nat. Bank of 
Point Plea.sant v Ralphsnyder, 169- 
SE. 89, 113 W.Va. 480. 

4 C J. p 643 note 23 

X<k Del.—Gottlieb v. Heyden Chemi¬ 
cal Corp., 92 A.2d 694, 33 Del.Ch. 
283. 

La.—In re Female Orphan Ass’n of 
Baton Rouge, 77 So. 646, 142 La. 
827. 

N.M.—Crawford v. Dillard, 191 P. 
613, 26 N.M. 291. 

Tex.—McDonald v. Simona, Com 
App., 280 S.W. 571—^De Proy v. 
Progakls, Com.App., 269 S.W. 78— 
Sid Wostheimer Co. v. Piner, Com^ 
App., 263 S.W. 678. 

Scott V. G. W. Waldrop A Co., 
Civ.App., 8 S.W.2d 662. 

4 C.J. p 643 note 24. 



5 C.J.S. 

not on rehearing rely on a theory of his case 
different from the one he advanced at the trial 
and on the original hearing,nor can he question 
the sufficiency of the pleadings to present an is¬ 
sue where such issue was treated as properly raised 
at the trial and on the original hearing, 12 or rely on 
evidence admitted at the trial over his objcctions.^2 

It has been held, however, that the general rule 
does not apply as against the appellee or defendant 
in error,and many cases recognize a discretionary 
power in the appellate court to consider on rehear¬ 
ing points or questions not raised on the original 
hearing if they have been sufficiently presented and 
preserved in the lower court.^5 


APPEAL & ERROR §§ 1448-1449 

§ 1449. Record on Rehearing 

Although oomo authority holds that appollant may 
for the purpoaas of a rehearing, and with leave of court, 
amend or correct the original abstract of record, It Is 
generally held that a rehearing will be determined on the 
same record as that on which the case was originally 
presented. 

According to some authority, an appellant may for 
the purposes of a rehearing, and with leave of court, 
amend or correct the original abstract of record, 
under the view that the grant of a rehearing leaves 
the case standing as if there had never been any 
former hearing.^® It is generally held, on the other 
hand, that on rehearing the case will be determined 
on the same record as that on which it was original¬ 
ly presented,!^ and that documents or papers not a 


Ifoiiooiiipllanoa with positive statu¬ 
tory regulrsments 

A statute, directly covering a cer¬ 
tain point in the case, although not 
called to the court’s attention at the 
original hearing and so overlooked 
by the court, must be given full force 
and effect in the final decision of the 
case on rehearing. 

Ark.—Sovereign Camp, Woodmen of 
the World v. Newsom, 219 SW. 
769, 142 Ark. 132, 14 A.L.R. 903. 

II. Cal.—Anderson v. Derrick, 82 P. 
2d 1078, 220 C. 770. 

Nlttler v. Continental Casualty 
Co., 272 P. 309, 94 C.A. 498. 

III. —Kinnan v. Charles B. Hurst Co., 
148 N.E. 12, 317 111. 251. 

Dunlavy v Chicago, B. & Q. R. 
Co.. 200 Ill.App. 75. 

Ind.—Shew v. Woody, 144 N.E. 248, 
82 Ind App. 367—McKernan v. Es- 
tabrook, 117 N E. 260, 86 Ind App. 
212—Vermillion v. First Nat. Bank 
of Greencastle, 108 N.E. 370, 59 
Ind.App 35. 

Iowa.—^Wehrman v. Farmers’ & Mer¬ 
chants’ Sav. Bank of Durant, 266 
N.W. 290, 221 Iowa 249—Scott v. 
Hablnck, 186 N.W. 41. 192 Iowa 
1218. 

Kan—Fitzpatrick v. Crowley, 173 P. 
300, 103 Kan. 172—Roseman v. 

Nienaber, 166 P. 491, 100 Kan. 174, 
101 Kan 260. 

Mo.—Campbell v. St. Louis Public 
Service Co., App, 35 S W.2d 49— 
Slater v. Atchison, T. & S. F. Ry. 
Co, 24 S.W.2d 660, 224 Mo.App. 
824—Melville v. Business Men’s 
Acc. Assur. Co., App., 253 S.W. 
68, certiorari quashed State ex rel. 
Business Men’s Assur. Co. v. Al¬ 
len, 259 S.W. 77, 302 Mo. 526. 

Nev—In re Pedroll’s Estate, 224 P. 

807, 47 Nev 813, 81 A.L.R. 841. 
N.C.—Holland v. Dulln, 173 S.B. 810, 
206 N.C. 211. 

Pa.—In re Dorrance’s Estate, 172 A. 
900, certiorari denied Dorrance v. 
Commonwealth of Pennsylvania, 63 
S.Ct. 222, 287 U.S. 660, 77 L.Ed. 670 
Tex.—Jones v. Bass, Civ.App., 83 S. 


W.2d 199, afllrmed Com App., 49 S 
W.2d 723—Laredo Nat. Bank v. 
Stelnhardt. Civ.App . 16 S.W.2d 130. 

12. Cal.—Deseret Water, Oil & Ir¬ 
rigation Co, V. State, 171 P. 287, 
176 C. 746. 

Tex.—Brotherhood of Railroad 
Trainmen v. Wood, Civ.App., 79 S. 
W.2d 666. 

13. Tex—Stein v. Hamman, 9 S.W. 
2d 1104, 118 Tex. 16. 

14. Ill.—Becker v. Billings, 136 N.E. 
681, 304 Ill. 190. 

Huggins V. City of Pinckney- 
ville, 239 III App. 213. 

Bight of appellee after reversal of 
rale limiting appellee eeeking to 
sustain order to grounds on 
whioh order made 
Where, pending appeal from the 
grant of a new trial, the supreme 
court reversed its practice rule that 
appellee could sustain the order only 
on the ground on which the order 
was made, and appellee argued only 
the ground on which the motion was 
sustained, it was entitled on reversal 
to urge the other grounds on rehear¬ 
ing. 

Wash.—Pierce v. Seattle Electric Co., 
145 P 228, 83 Wash 141. 

15. Ark—Bailey v. Commerce Union 
Bank. 269 S.W 2d 314, 223 Ark 686 

Cal.—Hind v. Overseas Agen<’ie8, 208 
P. 110, 189 C 319. 

Ind,—Alsman v. Walters, 111 N.E. 
921, 184 Ind. 565. 

La.—^Harper v. Sid Simmons Drill¬ 
ing Co, 114 So. 647, 164 La. 767. 
Miss.—Mars v. Germany, 100 So. 23, 
135 Miss. 387. 

Mo.—Wilson V. Kansas City Public 
Service Co., 291 S.W.2d 110—Mart¬ 
in V. Southwestern Bell Telephone 
Co., 125 S W 2d 19, 344 Mo. 83. 

4 C.J. p 644 note 86. 

Beferenoe to statute 

Where supr<*me court reversed 
summary Judgment of chancery 
court for defendant corporation and 
remanded cause for trial although 
both parties moved for summary 
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Judgment and agreed that such a 
Judgment was proper final order, de¬ 
fendant had reasonable excuse for 
failure to cite statute supporting 
Judgment in its original argument in 
supreme court, and omission thereof 
from Its original petition for reargu¬ 
ment was not fatal, so that court 
could consider defendant’s amended 
petition for reargument including 
reference to statute. 

—Gottlieb V. Heyden Chemical 
Corp., 92 A.2d 694, 33 Del.Ch. 82. 

16. Mo.—Bonanti v. Security Ins. 
Co. of New Haven, Conn., 9 S.W. 
2d 673, 222 Mo.App. 763—Rock Is¬ 
land Implement Co. v. Wally, App., 
268 S.W. 904—Starr v. Penfleld, 
App., 206 S.W. 640. 

Hearing on application for rehear¬ 
ing as limited to record on the 
original proceedings see supra S 
1441. 

Leave required 

Appellant must obtain leave of the 
court for good cause shown in order 
to file an abstract showing that mat¬ 
ters of exception were properly saved 
on the trial below where the record 
on the original hearing was attacked 
by respondent In that regard. 

Mo.—Starr v. Penfleld, supra. 

17. Ark.—Lee Wilson & Co. v Osce¬ 
ola and Little River Road Improve¬ 
ment Dist. No. 1, 192 S W. 371, 127 
Ark. 310 

Idaho.—Smith v. Farls-Kesl Const. 

Co, 150 P. 25, 27 Idaho 407. 

N.J—Lavigne v. Family & Children’s 
Soc. of Elizabeth, 88 A.2d 640, 19 
N.J.Super. 401. 

Tex —National Surety Co. v. Mc- 
Cutcheon, Civ.App, 270 S.W. 1062. 
Wash—Hensen v. Peter, 166 P. 1119, 
97 Wash. 702, L.R.A.1918P 682. 

4 C.J. p 643 note 25. 

Facts not shown by agrssd statsmeut 
of facts 

Where the agreed statement on 
which the case was tried below was 
certified by the court to be correct as 
provided in Rev.St. art 1949, and the 



§§ 1449-1451 APPEAL & ERROR 

part thereof will not receive any attention from the 
court nor will it permit an appellant who has 
lost his case on an imperfect record to change the 
record and have the case retried on rehearing.^* 
This rule, however, does not apply to an appellee 
who does not bring up the record in those cases 
where the complete record is required to be brought 
up;20 and it has been held that the court may au¬ 
thorize the filing and use of a supplemental record 
on rehearing to show a matter assumed by all par¬ 
ties at the previous hearing to be in the record.^i 

§ 1450. Argument on Rehearing 

On rehearing, the right to a formal reargument on the 
merlte le dependent on the circumatancea and the discre¬ 
tion of the court, where It la not provided for by statute 
or rule of court. 

While a reargument on the merits is often permit¬ 
ted on a rehearing,22 apparently, if it is not pro¬ 
vided for by statute or rule of court, the right to 
a formal reargument on rehearing is dependent on 
the circumstances and the discretion of the court.28 
When reargument is permitted all persons interested 


6 C.J.S. 

in supporting the original judgment are entitled to 
be heard in its favor, but the petitioner alone can 
be heard in opposition thereto.^* 

Written briefs and arguments on rehearing are 
in most respects governed by the same rules as to 
preparation, filing, and service as briefs and argu¬ 
ments on an original hearing of a cause.25 

§ 1451. Division of Court 

An equal division of the court on rehearing has been 
held to work an affirmance of the previous decision of the 
appellate court rather than the Judgment appealed from. 

According to some decisions, an equal division 
of the court on rehearing works an affirmance of 
the previous opinion of the appellate court and not 
an affirmance of the judgment appealed from, when 
the appellate court’s original judgment was re¬ 
versed.2® There is, however, authority to the con¬ 
trary,27 and it may be necessary to order a further 
rehearing under a statute providing that if a suffi¬ 
cient number of judges do not concur the case must 
be reheard.28 


court of appeals disposed of the case 
on such agreed statement, as provid¬ 
ed in article 1607, it will not, on re¬ 
hearing, give weight to facts not 
shown by such agreed statement, and 
not certified by trial Judge, as the 
basis for reversal of the conclu¬ 
sion originally announced. 

Tex.—National Surety Co v. Mc- 
Cutcheon, Civ.App., 270 S.W. 1062. 

18. Kan.—^Woodburn v. Harvey, 191 
P. 468. 107 Kan. 422. 

La.—^Whittington v. Heirs of Pegues, 
115 So. 441. 165 La. 151. 

Girod V. Barbe, App., 172 So. 401, 
certiorari denied 68 S.Ct. 23, 302 
ir.S. 684, 82 L.Ed. 628. 

K.J.—Lavigne v. Family & Children’s 
Soc. of Elizabeth. 88 A.2d 640, 19 
N.J.Super. 401. 

Tex.—Saldana v. Garcia, 286 S.W.2d 
197. 

Wischkaemper v. Allen, Civ.App., 
221 S.W. 1037. 

Utah—Muir v. Murray City, 186 P. 

433, 56 Utah 368. 

4 C.J. p 643 note 26. 

Consideration of affidavits of wit¬ 
nesses 

The supreme court cannot, on re¬ 
hearing. consider the affidavit of a 
material witness repudiating his tes¬ 
timony, or counter-affidavits for the 
purpose of testing the correctness of 
its decision, or the decision of the 
court below, but it may consider 
ouch affidavit for the purpose of de¬ 
termining whether or not a new trial 
should be permitted. 

Ark.-"Poster v. Graves, 276 S.W. 653, 
168 Ark. 1033. 


Stipulation filed with motion for re¬ 
hearing 

Where the court has reversed a 
holding that the order of delivery of 
certain deeds was a Jury question, 
it will not change the decision by 
reason of a stipulation filed in con¬ 
nection with the motion for rehear¬ 
ing agreeing on the order of delivery 
of such deeds 

Tex—Rayner v. Posey, Civ App., 173 
S.W, 246. 

19. Ky.—Miller Creek R. Co. v. 

Barnett, 170 S.W. 202, 160 Ky 845. 

20. Ky.—Miller Creek R. Co. v. 

Barnett, supra. 

Fair review of Judgment 

Where appellee’s failure to ab¬ 
stract certain testimony, absence of 
which affected supreme court’s deci¬ 
sion reversing judgment appealed 
from, was due to appellant’s failure 
to contend in brief that a material 
fact was not as shown by such tes¬ 
timony, it will bo considered by su¬ 
preme court on rehearing, so that 
appellee will not be deprived of fair 
review of judgment, although his 
counsel should have asked leave to 
supply testimony when supreme 
court directed attention to its ab¬ 
sence on oral argument 
Kan.—Shafer v. State Highway Com¬ 
mission. 219 P.2d 448, 169 Kan. 264. 

21. Ky.—McGoodwln v. Shelby, 206 
S.W. 626, 182 Ky. 377. 

Oversight of olsrk 
Where clerk of trial court sub¬ 
sequent to rendition of original opin¬ 
ion by court of appeals forwarded 
to court of appeals photograph in 
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evidence stating that it was due to 
his oversight that exhibit was not 
.«?ent up with record, court of appeals 
would consider exhibit along with 
record, on a rehearing. 

Ala.—Henley v. Lollar, 44 So.2d 791, 
35 Ala.App. 182. 

22. Mo —Granite Bituminous Pav¬ 
ing Co. V. Park View Realty & Im¬ 
provement Co, 196 SW 1142, 270 
Mo. 698, transferred, see 201 S.W. 
933, 199 Mo App 226. 

4 C.J. p 642 note 18. 

Right of argument on application for 
rehearing see supra 5 1441. 

23. Tex —First Nat Bank v. Rush. 
Com App , 213 S W, 931. 

4 CJ p 643 note 32. 

24. Tex.—Summerlin v. Reeves, 29 
Tex 86. 

25. S.D.—Kirby v. Western Union 
Tel. Co., 67 N.W. 199. 4 S.D. 439, 
30 L.R.A. 620. 

26. Fla—Pitton v. Atlantic Coast 
Line R. Co, 198 So. 503, 144 Fla 
462, 131 ALR 1003—Florida Mo¬ 
tor Lines v. Hill, 143 So. 261, 106 
Fla 33 

4 C.J. p 640 note 91. 

Equal division of court on motion 
for rehearing see supra 5 1441. 

27. Iowa—Richards v. Burden, 7 N. 
W. 17, 13 N.W. 90, 69 Iowa 728. 

4 C.J. p 644 note 38. 

28. Idaho.—Cameron Lumber Co. v. 
Stack-Gibbs Lumber Co., 144 P. 
1114, 26 Idaho 626, followed in 
Stack-Gibbs Lumber Co. v. Cam¬ 
eron Lumber Co., 144 P. 1121, 26 
Idaho 649. 
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APPEAL & ERROR § 1452 


§ 1452. Relief Granted 

On conclusion of a rohearina tho court will adhere to 
ite former decision if It deems it substantially correct; but 
it may, if it concludes It was erroneous, correct, modify, or 
reverse its original decision if the intervening rights of 
innocent third persons are not prejudiced thereby. 

While, on conclusion of a rehearing, the court 
will affirm or adhere to its former decision if it 
deems it substantially correct or finds no omission or 
mistake,29 it may, if it concludes that its original de¬ 
cision was erroneous, correct, modify, or reverse the 
same;®® but in reversing and remanding for a new 
trial the court will not indicate what issues are open 
to the litigants in the lower court.®^ In rendering 
its decision on rehearing, the court is not confined 
to points presented by petitioner's original brief, 
and may base its decision on grounds which were 
not urged either on the hearing or on the rehear¬ 
ing.®® 

A judgment or decree on rehearing becomes final 
on the day it is handed down,®® and it supersedes or 


controls the former judgment or decree.®^ The 
original opinion which is rejected on rehearing be¬ 
comes a nullity as though it had never been writ¬ 
ten.®^*® 

According to some authorities where the error 
relied on is waived or remedied, or the original 
judgment is satisfied or settled, pending the rehear¬ 
ing, the court will refuse to consider the rehearing 
or grant any relief thereon;®® but other cases hold 
that if a rehearing was deemed necessary when 
ordered, subsequent events will not prevent the re¬ 
moval of errors in the former decision,®® although 
if the party in whose interest the application for 
rehearing is made afterward requests that the 
former decision be allowed to stand, the request will 
be granted.®*^ 

The decision on rehearing must be without preju¬ 
dice to the rights of third persons, where such rights 
have intervened since the rehearing was granted,®® 
and it does not rctroact to disturb any rights which 
have been innocently acquired under the first judg- 


29. Ala—Sharpe v. Western Ry of 
Alabama, 176 So. 642, 234 Ala 507. 

Cal.—Scarlett v. Atchison, T. & S F. 
Ry, 60 P.2d 462, 7 C.2d 181, re¬ 
versed on other irrounds 67 S Ct. 
641, 800 U.S. 471, 81 LEd 748, re¬ 
hearing denied 67 S Ct. 787, 301 U. 
S. 712, 81 LEd 1365 
Fla—^Dunscombo v. Smith, 176 So. 
766, 129 Fla. 774—Town of Boca 
Raton V. Moore, 166 So. 279, 122 
Fla. 350. 

Kan.—Harris v. Exon, 176 P 2d 260, 
162 Kan. 270—Herd v. Estes, 122 
P2d 730, 166 Kan. 12. 

La —Brinson v Brinson, App , 84 So, 
2d 888, transferred, see 82 So.2d 36, 
228 La. 360—Regional Agricultural 
Credit Corp. v. Elston, Prince & 
McDade, App., 183 So. 91. 

Miss—State Highway Commission v. 

Randle, 179 So. 273, 180 Miss. 834. 
N.M—Fulwiler v. Traders & (leneral 
Ins. Co., 285 P.2d 140, 69 N M. 366. 
Or—In re Determination of Relative 
Rights to Use of Waters of Des¬ 
chutes River, 108 P.2d 276, 165 Or, 
435—Prouty Lumber & Box Co. v. 
McGulrk, 68 P 2d 473, 156 Or. 418, 
Wyo —Bankers Life Co v. Nelson, 
111 P.2d 136, 66 Wyo. 613. 

4 C.J. p 644 note 39. 

Relief granted on determination of 
application for rehearing see supra 
§ 1441. 

30. Ariz.—Moore v. Smotkin, 291 P. 
2d 216. 79 Ariz. 401. 

Iowa.—Scott V. Hablnck, 186 N.W. 
41, 192 Iowa 1213. 

Kan—In re Moore's Estate, 181 P 2d 
299, 163 Kan. 147. 

La.—Graham Paper Co. v. Lewis, 1 
La.App. 317. 

Nev.—Baker v. Baker, 96 P.2d 200, 69 
Nev. 163. 


N.Y.—Doman v Humphrey, 112 N.T. 

S 2d 685, 279 App.Div. 1134. 

Tex —Flatonla State Bank v South¬ 
western Life Ins. Co., 128 S.W.2d 
790, 133 Tex 243. 

Houston B. & W. T. Ry. Co v. 
Jackson, Com App. 299 S.W. 886. 
Wis—Forecki v. Kohlherg, 296 N.W. 
619, 237 Wis. 67—Sutter v. Mil¬ 
waukee Board of Fire Underwrit¬ 
ers, 160 NW. 1034, 164 Wis. 632. 
4 C.J. p 643 note 36. 

Costs 

Where supreme court on original 
hearing of case rendered judgment 
condemning defendant to pay all 
costs, and, after application for re¬ 
hearing was granted, plaintiff and 
defendant filed a joint stipulation re¬ 
citing that plaintiff requested court 
to cast plaintiff for costs, original 
judgment, in so far as it related to 
payment of costs, would be recast to 
provide that plaintiff should pay 
costs incurred in district court and 
costs of appeal. 

La —Ouachita Parl.sh School Board 
V. Clark, 1 So 2d 64, 197 La. 131. 
Correction of Inadvertence 

Where the supreme court’s first 
impression was not confirmed by 
record on petition for rehearing and 
by a further critical examination of 
tho transcript, court rule permitted 
a correction of the inadvertence 
without the necessity of another tri¬ 
al in the superior court 
N.C —Forest City Cotton Co. v. Mills, 
13 SE.2d 667, 219 N.C. 279. 

31. S.D.—In re Schafer’s Estate, 216 
N.W. 948, 62 S.D. 182. 

32. Iowa.—Iowa City v. Johnson 
County. 68 N.W. 816, 99 Iowa 613. 

Lewis V. Labauve, 13 La Ann. 382. 
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33. La.—Brown v. Furiong, 119 So. 
252, 167 La. 348. 

34. Neb—Anderson v. Lehmkuhl, 
229 N.W. 773, 119 Neb. 461. 

4 C.J. p 644 note 37. 

34.6 Mo,—In re Thomasson's Estate, 
192 S.W 2d 867. 

36. Idaho—Hinckley Estate Co. v. 

Gurry, 48 P.2d 1111, 66 Idaho 38. 
4 C.J. p 644 notes 40-41. 

Acceptance of modifloatioa of Jndg. 
ment 

On a rehearing granted on the pe¬ 
tition of both parties, a plaintiff is 
not precluded in contending for a 
judgment in his favor in its entirety 
because he filed with the clerk a 
statement of his acceptance of a 
modification of the judgment requir¬ 
ing him to remit a certain portion 
thereof as a condition to affirm¬ 
ance. 

Nev.—Gerlach Live Stock Co. v. Lax- 
alt, 298 P. 413, 63 Nev. 269. 

Delivery of draft not oonstltatlag^ 
satisfaction 

Delivery to the court clerk of a 
draft, which appellee's attorney re¬ 
fuses, claiming the amount Insuffi¬ 
cient, does not constitute satisfaction 
of the Judgment so as to prevent 
granting relief upon rehearing. 
Mich.—Staub v. Tripp, 236 N.W. 844, 
263 Mich. 633. 

36. Wash.—Eilers Music House v. 
Rltner, 154 P. 787, 88 Watsh. 218. 

4 C.J. p 644 note 42. 

37. N.Y.—Dow V. Dow, 21 N.Y.S. 
487. 

4 C.J. p 644 note 46. 

38. 111.—Montanye v. Wallahan, 84 
Ill. 355. 

4 C.J. p 644 note 48. 
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tncnt.** Relief on rehearing may be granted in 
favor of all parties who joined in the petition,^® 
but where the interests of different parties to an 
appellate proceeding are separate and distinct the 


rendition of a different judgment on rehearing in¬ 
ures only to the benefit of those parties who applied 
for the rehearing and all others arc bound by the 
original judgment.^^ 


XVI. REVIEW 


A. SCOPE AND EXTENT IN GENERAL 


§ 1453. Introductoxy Statement 

The object of the exercise of appellate Jurisdiction Is 
to assure ultimate Justice as far as possible to the par¬ 
ties concerned, and an appellate court, having obtained 
Jurisdiction, may pass on all points properly presented. 

The object of the exercise of appellate juris¬ 
diction is to assure ultimate justice as far as pos¬ 
sible to the parties concerned.^i-^o Justice, however, 
cannot be accomplished by disregarding established 
rules of procedure or the constitutional limitations 
on the jurisdiction of a reviewing court.'^i s® 

The limitation on, and definition of, the power of 
appellate courts by constitutions and statutes made 
in pursuance thereof has been considered supra §§ 
39-45. While, save where expressly conferred, it 


has no original jurisdiction, and in the exercise of 
its appellate jurisdiction is limited to a review of 
the actual proceedings of the lower court, and can 
consider no original matter not connected with 
those proceedings and acted upon below, where an 
appellate court has once obtained jurisdiction of a 
cause, it obtains it for all purposes and may give 
judgment upon all points properly presented for 
decision.42 As was said by Chief Justice Marshall: 
‘Tt is the essential criterion of appellate jurisdic¬ 
tion, that it revises and corrects the proceedings in 
a cause already instituted, and does not create that 

cause.”^3 

It has been declared that a reviewing court can 
only pass upon alleged errors or abuse of legal dis- 


39. Ill—Montanye v. Wallahan, 84 
Ill. 355. 

40. Nev,—Gerlach Live Stock Co. v. 
Laxalt, 298 P. 413, 53 Nev. 269. 

41. Idaho.—Gorptui Juris Bsouadnm 
oltad lu Koehler v. Stenerson, 260 
P.2d 1101, HOC, 74 Idaho 281. 

La.—^Union Homestead Ass’n v. Mon- 
tegrut, 122 So. 68, 168 La. 369. 
41.60 N.D.—Haaland v. Verendrye 
Elec. Co-op., 66 N.W.2d 902. 

Tenn.—Chaffin v. Robinson, 218 S. 

W.2d 32. 187 Tenn. 125. 

3>ut7 

(1) On appeal the court is to de¬ 
cide what is the law to he applied to 
a given case on appeal and not what 
the appellate court feels the law 
should be. 

N.J.—Nixon V. Lawhon, 108 A.2d 
480, 32 N.J.Super. 351. 

(2) Under statute, trial court has 
duty to confine parties to the cause 
of action and defense set forth in 
the pleadings, and that is also duty 
of appellate court and measure of its 
limitations on appeal. 

Miss.—Bullock v. Hans, 48 So.2d 670, 
208 Miss. 41. 

(8) It is the duty of reviewing 
court to clarify and narrow the is¬ 
sues in a case, whenever it is possi¬ 
ble to do BO. 

XU.—Farneti v. Mangano, 45 N.E.2d 
992, 317 llLApp. 374. 

Eundameutal purpose of reviewing 
Judgments and orders is to deter- 
tnlne if there has been a miscar¬ 
riage of Justice. 


Cal.—Castro v. Giacomazzi Bros., 206 
P.2d 688, 92 C.A.2d 89. 

Adjudication of every issue 
Reviewing courts are under the 
heavy responsibility to consider and 
adjudge every issue within the law 
ajid are not beyond the law when 
evaluating the rights of litigants 
Ohio.—Pettigrew v. Pettigrew, App., 
128 N.E.2d 841. 

41A6 Cal.—Babcock v. Berkson, 264 
P.2d 166, 121 C.A.2d 710. 

42. Colo —^People v Court of Ap¬ 
peals, 49 P. 36. 24 Colo. 186. 

Conn.—Carta v. Providence Washing¬ 
ton Indem, Co., 122 A.2d 734, 143 
Conn 372. 

Fla—Wilson v. McCoy Mfg. Co., 69 
So.2d 659. 

Idaho.— Corpus Juris Beoundnm cited 

In J. I. Case Company v. McDon¬ 
ald, 280 P.2d 1070, 1073, 76 Idaho 
223. 

Miss.—Chrlsmond v. Chrlsmond, 66 
So 2d 482, 213 Miss. 189. 

N.J.—In re Kuser's Estate, 26 A.2d 
688, 132 N.J.Eq. 260. 

Ohio.—Boyd V. Columbus Transit Co., 
133 N.B.2d 187, 100 Ohio App. 160— 
Ahrens v. Egan, App., 104 N.E.2d 
190—McMurray v. McMurray, App., 
48 N.E.2d 136. 

Pa.—O’Halloran v. Young, Com.Pl., 
60 Dauph.Co. 668. 

Va.—^Temple v. Moses, 8 S.E.2d 262, 
175 Va, 820. 

4 C.J. p 644 note 48. 

Orounds for review speoilied la stat¬ 
ute 

Where a statute provides for the 
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review on certain specified grounds 
only of a Judgment entered on the 
award of arbitrators, the courts aru 
precluded from reviewing the judg¬ 
ment on other grounds than those 
specified, 

N.Y.—Dibble v. Camp, 10 Abb.PrN. 
S. 92. 

5 C. J. p 205 note 76. 

Original Jurisdiction not conferred 

Under a statute authorizing the 
court, on appeal from the probat e 
court, to enter such decree as the 
probate court ought to have entered, 
or make any other order as law and 
justice may require, the court is 
necessarily limited to the issue held 
and determined by the probate court, 
and cannot determine rights and 
controversies not necessarily Involv¬ 
ed in the determination of the mat¬ 
ter in issue before the probate court 
Mass.—Day v. Nichols, 117 N.E. 264, 
228 Mass. 236. 

VUwlag ths record 

(1) Appellate court must view rec¬ 
ord in accordance with human un¬ 
derstanding and experience. 

La.—^Walker v. lannazzo, 77 So.2d 
613, 226 La. 866. 

(2) Court is required to examine 
the bill of exceptions to determine 
whether judgment for appellee could 
be supported on any aspect of the 
case. 

Ohio.—Baker v. All States Life Ins. 
Co., App., 96 N.E.2d 787. 

43. U.S.—Marbury v. Madison, 1 
Granch 187, 176, 2 L..Ed. 60, 



5 GJ.S. 

cretion committed by .the lower court.^4 The in¬ 
quiry of a reviewing court may at all times be di¬ 
rected toward any showing made from the entire 
record which may impugn the good faith of the 

proceeding.45 

§ 1454. Review Dependent on Whether 
Questions Are of Law or of Fact 

a. Introductory statement 

b. Matters held to be questions or find¬ 

ings of fact 
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c. Matters held to be questions or con¬ 

clusions of law 

d. Matters held to be mixed questions of 

law and fact 

a. Introductory Statement 

An appellate court will review conclueiona of law; 
and the trial court’s designation of matter as a conclu¬ 
sion of law or finding of fact is not conclusive on the 
reviewing court. 

Conclusions of law are reviewable, the appellate 
court not being bound by the conclusions of law 
reached below.'*® What is designated by the trial 


44. Cal —In re Sack’s Estate, 199 P. 

2d 420, 88 C.A 2d 791. 

Ill.—Love V. Levisey, 187 N.E.2d 869, 

II Ill.App 2d 631. 

Md.—Susquehanna Transmission Co 
of Maryland v Murphy, 101 A. 791, 
131 Md .340. 

Minn.—DehnhoflC v. Helnen, 278 N.W. 
361, 202 Minn. 296. 

Miss—Sansing: v Thomas, 52 So.2d 
478, 211 Miss 727 

Mont.—Perkins v. Glacier Dairy, 239 
P.2d 631, 125 Mont 463. 

Nev—^Wilson v Wilson, 24 P.2d 317, 
56 Nev 67—Water Co of Tonopah 
V Tonopah Belmont Development 
Co , 240 r 665. 60 Nev 24. 

N.T.—Lilley v. Florence Pipe Found¬ 
ry & Machine Co., 1 A 2d 460, 121 
NJLaw 147. 

Ohio—Ahrens v Egan, App , 104 N. 
B.2d 190. 

Tex.—Guerra v. McClelan, Civ.App., 
243 SW2d 716, mandamus over¬ 
ruled 

Ziaw cases 

Iowa.—Central Trust Co v. City of 
Des Moines, 216 N W. 41, 204 Iowa 
678 

Whether Just oo&clasion reached 

The o]) 3 ect of the review of Judg¬ 
ments of trial courts by courts of 
appellate jurisdiction is not to deter¬ 
mine whether the record is free from 
error but to ascertain whether a Just 
conclusion has been reached, found¬ 
ed upon competent and sufficient evi¬ 
dence, in a trial in which no error 
has occurred which might be preju¬ 
dicial to the defendant’s rights 
Ill —McC’lary v Grand Lodge Broth¬ 
erhood of Railroad Trainmen, 282 

III App. 77—Sweney v Northwest¬ 
ern Mut Life Ins Co., 261 Ill.App. 
1 . 

X’nnotlon of appeal Is to correct 
manifest error and not to supersede 
the estimations of some Judges with 
those of others In open areas of law 
or fact. 

N.Y.—^Application of Williams, 97 N. 
Y.S.2d 232, 276 App.Div. 647. 

Xavlsw of nillnirp a&A dsclaloas 

(1) Appellate court can only re¬ 
view the action of the trial court in 
Its rulings or decisions. 

6 C.J.S.—37 


Ill.—Sagle V. McClellan, 13,2 N.B.2d 
696, 9 Ill.App.2d 109. 

(2) Under the constitution the 
function of the appellate court Is to 
review alleged errors and rulings of 
the trial court, and unless and until 
it Is shown that a trial court ruled on 
a particular question it is not for 
the appellate court to make specific 
rulings thereon. 

NC-—Rerry v. Doub, 77 S.E.2d 711, 
238 NC. 233—Greene v. Spivey. 73 
SE.2d 488, 236 N C. 436—Grandy v. 
Walker. 68 SE.2d 807, 234 N.C. 
734. 

(3) In all cases except where a 
wayside bill of exceptions is brought 
up along with record of second trial, 
appellate court has no power to act 
until trial Judge has acted. 

Tenn.—Queener v. Walker, 226 S.W. 
2d 67, 189 Tenn. 268—Cumberland 
Telephone & Telegraph Co. v. 
Smithwlck, 79 S.W. 803, 112 Tenn. 
463 

Msanlag* of order of trial court 

Supreme court can construe the 
meaning and purview of orders en¬ 
tered in the trial court. 

Ill—Hose V. Meyer, 18 N E 2d 184. 
370 111 166. 

Convincing counsel of correctness of 
Judgment 

It is not the function of a review¬ 
ing court to undertake to convince 
appellants' counsel that the Judg¬ 
ment is correct 

Cal.—In re Moore’s Estate, App., 300 
P2d 110. 

46. Cal.—Garrison v, Hogan, 297 P. 
87, 112 C A. 626. 

46. Ariz.—Wilkinson v. Takesuye, 
186 P.2d 778, 66 Arlz. 206—Mari¬ 
copa County Municipal Water Con¬ 
servation Dlst. No, 1 V. Southwest 
Cotton Co., 4 P.2d 369, 39 Arlz. 
65, modified on other grounds and 
rehearing denied 7 P.2d 264, 39 
Ariz. 367. 

Ark—McGill v. Miller, 87 S.W.2d 
689, 183 Ark. 685. 

Cal.—Sapp v. Barenfeld, 212 P.2d 
233, 34 C.2d 616—Leis v. City and 
County of San Francisco, 2 P.2d 
26, 213 C. 266—Michel V. Smith, 
205 P. 113, 188 C. 199. 
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Mark v. Title Guarantee & Trust 
Co., 9 P.2d 889, 122 C.A. 801— 
Lachman Co. v. Central California 
Berry Growers’ Ass’n, 209 P. 881, 
68 C.A. 794—Lachman Co v. Cen¬ 
tral California Berry Growers’ 
Ass’n, 209 P. 879, 58 C.A. 748— 
Keeler v. Baird, 191 P. 663, 48 C.A. 
29. 

Conn.—City of Norwalk v. Trombet- 
ta, 77 A.2d 77, 137 Conn. 818— 
Russakoff V. City of Stamford, 68 
A.2d 517, 134 Conn. 450—Clover v. 
Urban, 142 A. 389, 108 Conn. 13— 
City of Hartford v. Connecticut 
Co., 140 A 734, 107 Conn. 312— 
Brodrib v. Doberstein, 140 A. 483, 
107 Conn 294—Healy v. Loomis In¬ 
stitute, 128 A. 774, 102 Conn. 410— 
L. A. Lockwood, Jr., Inc. v. E. 
Gross & Co., 122 A. 69, 99 Conn 
296—Porter v. Adams, 119 A. 368. 
98 Conn. 349—Neff v. Neff, 114 A. 
126, 96 Conn. 273. 

Idaho —Harding v. Home Inv. & Sav 
Co , 297 P. 1101, 49 Idaho 64. 

Ill —T.oucks V. Pierce. 93 N.E 2d 372, 
341 Ill.App. 263—Simon v. Horan, 
56 NE2d 147, 323 Ill.App. 627— 
Lepkowski v. Laukenipor, 45 N.E 
2d 979. 317 Ill App 304 

Iowa.—In re Smith's Estate, 271 N 
W 888, 223 Iowa 172—Dobbersteln 
V Emmet County, 166 N.W 816, 
176 Iowa 96. 

Kan.—Harshbarger v. Carson, 303 P 
2d 143, 180 Kan. 241. 

Me—Sanfat'on v. Gagnon, 167 A. 696, 
132 Me. Ill—Ayer v. Harris, 132 
A 742. 125 Me 249. 

Mass—Miller v. Perry, 129 N.E.2d 
143—Melamed v. Donabedian, 130 
N.E 110, 238 Mass 133. 

Mo.—Platte River Drainage Dist. No. 
1 of Buchanan County v. Andrew 
County. 278 S.W 387. 

Pickering v. Hartsock, 287 S.W. 
819, 221 Mo.App. 868. 

Neb —Laflin v. State Bd. of Equallsea- 
tion & Assessment, 56 N.W.2d 469, 
166 Neb. 427. 

N.M.—Gillespie v. O’Neil. 28 P.2d 
1040, 38 N.M. 141. 

N.Y.—^United Baking Co. v. Bakery 
and Confectionery Workers’ Union, 
Local 221, 14 N.Y.S.2d 74, 257 App. 
Dlv. 601. 
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court as a conclusion of law will be treated on 
review as a finding of fact if essentially of that 
character and the converse is also true.^8 

Whether, on review, a finding is an ultimate fact 


or a conclusion of law has been held to depend on 
whether it is reached by natural reasoning or by 
the application of fixed rules of law;^® where the 
ultimate conclusion can be reached only by apply- 


N.C.—^Moore v. Deal. 79 S E.2d 607, 
239 NC. 224—Biausell v. Bizzell, 76 
S.E 2d 636, 237 N.C. 536—Arey v. 
Lemons, 61 S.E.2d 696, 232 N.C. 
631—Radio Station WMFR v. Ei- 
tel-McCullouffh. Inc,, 69 S.E.2d 779, 
232 N.C. 287—Abbitt v. Gregory, 
141 S.E. 687, 195 N.C. 203—Pridgen 
V. Gibson, 139 S.E. 443, 194 N.C. 
289, 64 A.L.R. 856—Wadford v. 

Gillette, 137 S.E. 314, 193 N.C. 413 
—^Western Carolina Power Co. v. 
Moses, 133 S.E. 6, 191 N.C. 744— 
Gaylord v. Berry, 86 S.E. 623, 169 
N.C. 733. 

Okl.—In re Wagoner's Estate, 118 P. 
2d 1033, 189 Okl. 654—Nelson v. 
Huckins, 82 P.2d 811, 183 Okl. 326 
—In re Vaughn’s Guardianship, 73 
P.2d 411, 181 Okl. 274—St. Louis & 
S. P. R. Co. V. Union Const. Co, 
182 P. 241. 76 Okl. 121—St Louis & 
S. P. R Co. V. Wood, 162 P. 848, 62 
Okl. 176. 

Pa.—Commonwealth ex rel. Woodslde 
V. Sun Ray Drug Co., 116 A 2d 833, 
383 Pa 1—Kelly v. City of Phila¬ 
delphia, 116 A 2d 238. 382 Pa. 469 
—Toff V. Vlahakls, 112 A 2d 340, 
380 Pa. 512—Law v. Mackie, 96 A. 
2d 666, 373 Pa 212—Payne v. Win¬ 
ters, 77 A 2d 407, 366 Pa, 299. 

S.C.—Masonic Temple v Ebert, 18 S. 
E.2d 684, 199 S.C. 5—Bolt v. Sul¬ 
livan. 174 SE. 491, 173 S.C 24. 

S D —City of Dell Rapids v Mc- 
Shane, 166 N.W 789, 37 S.D 86. 
Tenn—Schrader v. Kentucky-Ten- 
nessee Light & Power Co., 8 S.W. 
2d 495, 167 Tenn. 391, 62 A L.R. 
495. 

Barnett v. Daniel, 11 Tenn.App 
443—McBurgess v. Federal Life 
Ins. Co., 5 Tenn.App. 284. 

Tex.—Southland Life Ins. Co. v. 
Egan, 86 S W 2d 722, 126 Tex. 160. 

American Produce Co v. Gon¬ 
zales, Com.App., 1 S.W 2d 602. 

Chandler v. Darwin, Civ App., 281 
SW.2d 363—Jett V. Kahn, Civ. 
App., 273 S.W.2d 431, error refused 
no reversible error—City of Waco 
V. Marstaller, Clv.App , 271 S.W 2d 
722—Kell Cleaners & Laundry v. 
Commercial Standard Ins Co, Civ. 
App., 199 S.W 2d 673, error refused 
no reversible error—Campbell v, 
Struve, Civ.App, 30 S W.2d 344— 
Pippin Bros v. Thompson, Civ. 
App., 292 S.W. 618—Cusenbary v. 
Holman Bros, Clv.App, 288 S.W. 
283—Comer v. Landrum, Clv.App , 
277 S.W. 743—Miller v. Deahl. Civ. 
App., 239 S.W. 679, error refused. 
Wash.—Bogitch v. Potlatch Lumber 
Co., 161 P. 487, 98 Wash. 686. 

Wis.—Lundberg v. University of No¬ 
tre Dame, 282 N.W. 70, 231 Wis. 


187, rehearing denied 286 N.W i 
839, 231 Wis 187—Shaw v. Cran- 
don State Bank. 129 N.W. 794, 146 
Wis. 639. 

4 C.J. p 646 note 62. 

Appellate courts as limited to cor¬ 
rection of errors of law except in 
equitable actions generally see in¬ 
fra S 1642. 

Qraating of a new trial on a mat¬ 
ter which is merely one of law will 
be reviewed 

Okl —St. Louis & S. P R. Co. v. Un¬ 
ion Const. Co., 182 P. 241, 76 Okl. 
121—St. Louis & S. F R Co. v. 
Wood, 162 P. 848. 52 Okl 176. 

S.D.—City of Dell Rapids v Mc- 
Shane, 166 N.W. 789, 37 S.D. 86. 

Vorsign law 

(1) Where relevant foreign law 
was transferred to the supreme court 
only as evidence and the trial court 
had not found the foreign law as a 
fact, the supreme court would deter¬ 
mine the law of the foreign state 
N.H.—Saloshin v. Houle, 166 A 47, 86 

N.H. 126. 

(2) Where the reviewing court has 
before it opinions and statutes of 
another state, in the form of writ¬ 
ings, introduced to show what the 
law of that state is, it can determine 
whether or not the court erred in 
the construction given to that evi¬ 
dence 

Mo—McCornick & Co v Citizens’ 
Bank of Hutchinson, Kan , 263 S W 
162, 304 Mo 270 

(3) The determination of laws of 
other states made by the court is 
reviewalile 

N.J.—Pranzen v. Equitable Life As- 
sur Soc. of U. S , 33 A 2d 599, 130 
N J.Law 457 

(4) Where expert witnesses mere¬ 
ly attempted to construe effect of 
foreign statute and to Interpret for¬ 
eign decision Introduced in evidence, 
construction and interpretation were 
questions of law, and findings based 
thereon were reviewable by supreme 
court 

Vt.—General Motors Acceptance 
Corp V. Silsby, 187 A. 626, 108 Vt 
376. 

(5) Even though no fact question 
as to existence or nature of foreign 
statute is presented, question of law 
as to construction of such statute 
remains for review 

N.Y —Schreler v. Kinderhook Knit¬ 
ted Cap Co., 296 N.Y.S. 940, 261 
App.Div. 16. 

Vnnaoassary invastlgatloa 

Supreme Judicial court undertakes 
to prevent any miscarriage of Jus¬ 

578 


tice as far as permissible under the 
law. but it should not be burdened 
with unnecessary investigation of 
questions of law. 

Mass.—Caranglas v. Market Men’s 
Relief Ass’n, 199 N.E. 924, 293 
Mass. 284. 

Dsolaxatlons of law and applioatlon 
to evidence 

In action tried to court, appellate 
court was not bound by trial court’s 
declarations of law and application 
of law to evidence; but it was duty 
of the court to affirm Judgment if 
showing of record Justified, regard¬ 
less of court’s conclusions as to dec¬ 
larations of law by trial court. 

Mo.—Beall v. North Missouri Farm¬ 
ers Mut. Ins. Co., App., 99 S.W 2d 
492. 

Register’s view of the law when he 
is called on to decide on a reference 
is not accorded the same weight as 
the verdict of a Jury on a question of 
fact 

Ala.—First Nat. Bank v. Bain, 188 
So 64, 237 Ala. 680 

47. Kan —Burns v. Burns, 123 P. 
720, 87 Kan 19. 

4 C J p 646 note 63. 

48. Cal —Moody Institute of Science 
V JjOb Angeles County, 233 P 2d 61, 
106 C A 2d 107—Hunter v. Sparling. 
197 P2d 807. 87 C A 2d 711—New 
York Oversea Co v Warfleld- 
Pratt-Howell Co., 234 P 405, 70 C 
A. 724. 

Kan—Byer v Byer, 303 P 2d 137, 180 
Kan 258. 

NC—City of Charlotte v Heath, 40 
SE2d 600, 226 N C. 760, 169 A.L R 
669 

Matter for determination of appellate 
court 

Under some statutes it l.s left to 
the supreme court to determine what 
are questions of law and how they 
are properly to be dealt with 
NH—Saloshin v. Houle, 166 A. 47, 
85 NH 126. 

49. Iowa—Mallinger v. Webster 
City Oil Co, 234 N.W. 254, 211 
Iowa 847. 

’’Where the conclusion describes a 

legal status or condition, it is ordi¬ 
narily denominated a conclusion of 
law.” 

Wis—Village of Weyauwega v. Kra¬ 
mer, 192 N.W. 462, 180 Wis. 168. 

Not fact finding 

In suit to remove cloud on com¬ 
plainant’s title to shares of corpora¬ 
tion stock assigned to him by his 
mother, who agreed to transfer such 
stock to new corporation, formed 
pursuant to her husband’s will, in 
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ing a rule of law, the result so reached embodies a 
conclusion of law, and is not a finding of fact.®® 

b. Matters Held to Be Questions or Findings of 
Fact 

The weight of evidence Is a question of fact; and 
many other particular matters have been held on review 
to be questions or findings of fact. 

Matters which on review have been held to be 
questions or findings of fact are: The weight of evi¬ 
dence;®®-®® whether the evidence is sufficient to 
support the verdict or findings,®^ unless there is an 
entire absence of any evidence on a material point ;®2 
whether the verdict is against the weight of the 
evidence ;®2 and preliminary questions as to the 
competency of witnesses and the admissibility and 
reception of evidence.®^ Likewise, the following 
have been held to be questions or findings of fact: 
Whether justice required an amendment of a decla¬ 
ration®® or answer,®® or that a deposition taken in 
a case be filed with the clerk ;®'^ or whether a plead- 


APPEAL & ERROR § 1454 

ing has been deposited with the clerk for filing.®® 

It is a question of fact whether plaintiff has 
waived his right to a jury trial;®® whether a case 
should be taken from the jury because of the of¬ 
fering of evidence in their presence which was 
not admitted;®® whether there was misconduct on 
the part of the jury,®^ or misconduct on the part of 
a party requiring the withdrawal of the case from 
the jury and its continuance;®® whether a trial was 
rendered unfair by erroneous testimony which the 
court excluded at the time it was given and instruct¬ 
ed the jury to disregard,®® or by misconduct of 
jurors or others in their presence;®^ whether the 
state of a juror’s health prevented a proper per¬ 
formance of his duty;®® and misconduct of coun¬ 
sel.®® 

Whether a new trial shall be limited to particular 
issues is a question of fact,®*^ as in existence of 
fraud,®® deceit,®® fraudulent or deceitful intent,*^® 


exchange for nonvoting stock there¬ 
of, statement In chancellor’s opinion 
that husband accurately described 
his plan to her and that she read 
will and such agreement was not 
fact finding, binding on suprenn' 
court, that such documents were ful¬ 
ly explained to her. 

Del—Peyton v. William C Peyton 
Corporation, 7 A 2d 737, 23 Del Ch 
321, 123 A L R 1482. 

50. Iowa—Malllnger v Webster 
City Oil Co. 234 NW 254, 211 
Iowa 847. 

50.60 Cal —Swearingen v. Dill, 68 
P 2d 388. 21 C A 2d 151 
NH—Hashlm v Chimiklis, 21 A 2d 
166, 91 Nil 456—Waautskie v 

Malouin, 186 A. 769, 88 N.H 242— 
Saloshin v. Houle, 155 A 47, 85 N. 
H 126. 

Ohio—John Meckes & Sons Co v 
American Meat Co, 117 N E 2d 191, 
96 Ohio App 17 

Pa—Aliquippa Nat. Bank, to Use 
of Woodlawn Trust Co v Harvey. 
16 A 2d 409. 340 Pa. 223 
Va—Commonwealth Public Service 
Corp V. Town of Bluefleld, 187 S E 
521, 167 Va 82. 

51. Tex—(>hildre v. Casstevens, 224 
S.W.2d 461, 148 Tex 297 

Blgleben v. Stevens, Civ App., 
262 S W 2d 785, error refused no 
reversible error—Evans v Dr. Pep¬ 
per Bottling Co , Clv.App , 123 S.W 
2d 706—Massio v. Hutcheson, Civ 
App, 258 SW. 244, reversed on 
other grounds. Com App , 270 S W. 
544. 

4 C J. p 645 note 55. 

Question of law see infra subdivision 
c of this section. 

thtr# ii a conflict of avl- 

denoe and there is evidence to sup¬ 


port the finding of the trial court, 
the question presented is one of fact 
and not one of law ” 

Cal—Fox V Sherwood, 45 P.2d 1026, 
7 C.A 2d 265 

When question is one of fact 

Appellate Jurisdiction is confined 
solely to questions of law, and where 
the evidence whic-h militates against 
an appellant, considered by itself 
and without regard to conflicts in 
th«* entire evidence, is sufficient to 
support the findings, the question 
ceases to he a question of law and 
becomes a question of fact on which 
the determination of the trial court 
IS con<’lu.sive 

Cal —Marcart v San Joaquin Build¬ 
ing & Doan Ass’n, 114 P.2d 395, 46 
C A 2d 396 

58. Ind—McCarty v. State, 70 NE 
131, 162 Ind 218. 

53. NH—Wilbur v. Berry, 61 A 
904, 71 N H 619 

4 C J. p 645 note 67. 

54. Ga—Wallace v Tumlin, 42 Ga. 
462. 

Mass —Muskeget Iron Club v Nan¬ 
tucket, 70 N E 61, 186 Mass 303 
4 C J p 645 note 58 

55. N H.—Gagnon v. Connor, 9 A. 
631. 64 N.H 276. 

56. N.H—Brown V, Fitzgerald, 47 
A 416. 70 NH 211 

57. NH—Carr v. Adams, 46 A. 1084, 
70 NH 622 

58. Okl —Kennedy v. Martin, 223 P. 
652, 101 Okl. 87. 

59. N H.—Stevens v. Mutual Pro¬ 
tection Fire Ins. Co, 149 A. 498, 
84 NH 276, 69 A.D R. 624. 

60. N.H—Wentworth v. Jefferson, 
60 N.H 158. 


61. Tex—Motley v. Mielsch, 200 S. 
W 2d 622, 146 Tex 567 

Western Cottonoil Co. v. Pink¬ 
ston. Civ.App., 279 SW.2d 160— 
Trousdale v Texas & N. O R. Co , 
Civ App, 264 SW2d 489, affirmed 
276 SW2d 242—MeGee V. McGee. 
Civ App., 237 S W 2d 778, error re¬ 
fused no reversible error—Casste¬ 
vens V Texas & P Ry. Co., Civ 
App, 28 S W 2d 288, reversed on 
other grounds 32 S W 2d 637, 119 
Tex 456. 73 A L R 89 

4 C J p 646 note 65 

Effect of misconduct of Jury as ques¬ 
tion of law see infra subdivision c 
of this section 

68. NH—Moses v. Craig, 95 A 148, 
77 N H. 686 

63. NH—Dee v. Dow, 69 A 374, 73 
N.H. 101. 

64. NH—Davigne v. Davigne, 119 
A 869, 80 N H 669 

65. Mass—Hubbard v. Gale, 106 
Mass 511. 

66 . Iowa.—Kessel v. Hunt, 244 NW. 
714, 215 Iowa 117 

N.Y.—Bennett v. Town of Wheeler, 
204 N.Y S 696, 209 App Div 283. 

67. N.H.—West v Boston ^ M. R 
R., 129 A. 768, 81 N.H 622, 42 A.D. 
R. 176 

68. Md —Scheldt v. Schermerhorn, 
105 A 581, 133 Md. 468. 

4 C.J. p 64 5 note 67 

69. Md —Scheldt v. Schermerhorn, 
supra. 

70. Ala—Patterson v. Dovelady, 172 
So. 646, 233 Ala 554. 

Cal —Commercial Nat. Bank of Dos 
Angeles v. Roberts, 194 P. 761, 49 
C.A. 764. 

Grant v. Segawa, 112 P.2d 784, 
44 C A 2d Supp. 946. 
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malice,surprise,or mistake^® Furthermore, 
questions or findings of fact include: Making**of 
false representations,^^ and knowledge of their falsi¬ 
ty by the person making them existence of negli¬ 
gence contributory negligence assumption of 
risk;78 what is ordinary care under the circum¬ 
stances of the case whether a person acted as an 
ordinarily prudent man^o or took reasonable pre¬ 
caution proximate or contributing cause of in¬ 


jury complained of whether a sidewalk is defec¬ 
tive ;82.5 and whether a sufficient time elapsed to 
constitute a constructive notice of unsafe condition 

of the premises.*2.io 

It has also been held that questions 02 * findings 
of fact include: Whether the holder of a note took 
it before maturity in good faith and without notice 
of previous dishonor or defect in title adverse 
possession limitation of time for bringing an ac- 


Ind.—Dobbs v. Royer, 142 N.E. 131, 
81 Ind.App. 383. 

Wash.—Devenny v. Automobile Own¬ 
ers' Intcrlnsurance Ass’n of Wash¬ 
ington. 214 P. 833, 124 Wash. 463. 

27 C.J. p 868 note 94 [d]. 

71. Cal.—Gordon v. Mount, 13 P.2d 
932, 126 C.A. 701. 

72. Md.—Scheldt v. Schermerhorn, 
105 A. 681, 133 Md. 468. 

78. Md.—Scheldt v. Schermerhorn, 
supra. 

Aefozmfttlon for matnal mistake 

Whether an oil and f?as lease may 
be reformed on the ground of mutual 
mistake to express the intention of 
the parties is a question of fact. 
Okl.—Harris v. Kerns. 291 P. 100. 
144 Okl. 225. 

74. Ark.—McBath v. American Re¬ 
public Ins. Co., 187 S.W.2d 964, 208 
Ark. 764. 

Minn.—Finke v. Meyer, 202 N.W. 729, 
162 Minn 618 

Ohio.—Metropolitan Life Ins Co. v. 
Contie, 162 N.E. 110, 119 Ohio St. 
37. 

75. Conn —Meader v. Trout Brook 
Ice & Feed Co , 114 A. 668, 96 Conn 
464. 

76. Conn.—Peterson v. Thomas, 136 
A. 687, 105 Conn. 625—'Hozyeki v. 
Yantic Grain & Products Co.. 122 
A. 717, 99 Conn. 711, 37 A.L.R. 682 

Ill.—Austin V Public Service Co. of 
Northern Illinois, 216 lll.App. 297 
N.J —Brockstedt v. Meltzer, 111 A 
812 

Walz V. Public Service Electric 
& Gas Co., 147 A. 664, 7 N.J.Mlsc. 
993. 

Tex.—Alexander v. Hagedorn, 226 S 
W.2d 996, 148 Tex. 666. 

4 C.J. p 646 note 68. 

X&divisibla fact questioa 

Trial court’s conclusion supported 
by evidence, that driver negligently 
drove at excessive speed and failed 
to keep truck under proper control 
and maintain proper lookout, was 
conclusion on questions of measure 
of duty and extent of performance, 
which are so interdependent as to 
constitute single indivisible fact 
question for purposes of review, and 
hence is final. 


Conn.—Fogarty v. E. J. Kelley Co., 7 
A.2d 851, 125 Conn. 606. 

Willful misconduct 
Question of existence of willful 
misconduct of automobile host is 
usually one of fact addressed to trier 
of fact and not one of law addressed 
to the appellate court. 

Cal.—Fisher v. Zimmerman, 73 P.2d 
1243, 23 C.A.2d 696. 

77. Cal.—Benltes v. Adams, 148 P. 
2d 871, 64 C.A.2d 393—E.scobar v. 
McNlel, 124 P.2d 70, 61 C A.2d 122 
—Furuta v Randall, 62 P 2d 167, 
17 C A.2d 384. 

N.J —Walz V. Public Service Elec¬ 
tric & Gas Co.. 147 A. 664, 7 N.J. 
Misc 993. 

NY—Paglia v. State, 106 N.T S 2d 
697, 278 AppDlv, 281, affirmed 104 
N.E.2d 369, 303 NY, 821. 

4 C.J. p 646 note 69. 

Particular method employed to 
avoid injury cannot be held contribu¬ 
tory negligence as matter of law, in 
the absence of an established rule of 
conduct. 

Cal.—Swartz v. Acme Express & 
Drayage Co., 283 P. 368, 102 C.A. 
615. 

ClrUd 

In action for injuries sustained by 
child, whether evidence supported 
conclusion that child was injured by 
a dangerous condition which was 
obvious, or which should have been 
observed by a child of his age, was 
a fact question. 

Cal—Brown v. City of Oakland, 124 
P.2d 369, 51 C A 2d 150 
Findings of trial court sitting 
without a Jury that plaint!IT was 
guilty of contributory negligence 
barring recovery was a finding of 
fact not a finding of contributory 
negligence as a matter of law, and 
where it found substantial support In 
the evidence, it was conclusive on 
appeal 

Cal—Vosburgh v. Meda, 143 P.2d 41, 
61 C A 2d 396. 

78. Ga.—Southern Ry. Co. v. Heaton, 
6 S.E.2d 339, 61 Ga.App. 386. 

N J.—Walz V, Public Service Electric 
& Gas Co.. 147 A. 664, 7 N.J.Mlsc 
993. 

4 C.J. p 646 note 70. 

79. Conn.—Lose v. Fitzgerald, 135 
I A. 42, 105 Conn. 247. 
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'80. Tex.—Custard v. Flowers, Civ. 
App., 14 S.W.2d 109. 

81. Cal.—Stewart v. Connolly, 128 
P.2d 894, 54 C.A.2d 362—Moore v. 
Marshall, 107 P 2d 89, 41 C A 2d 
490—Garrison v. Booth, 52 P.2d 
635, 10 C.A.2d 738. 

N.J—Mlchler v. New Amsterdam 
Casualty Co., 141 A. 920, 104 N J 
Law 663. 

88 . Cal.—Winger v. Elmore, 57 P.2d 
1369, 14 C.A.2d 241—Hartje v. Ol- 
cott, 3 P.2d 340, 116 CA 712 
Conn.—Peterson v. Connecticut Co, 
164 A. 637, 116 Conn. 237—Coner v 
Chittenden, 163 A. 472, 116 Conn. 
78 

Mass—Patrican v Garvey, 190 NE 
9, 287 Mass. 62 

Pa—Llstlno v Union Paving Co, 124 
A 2d 83. 386 Pa. 32—De Luca v 
Manchester Laundry & Dry Clean¬ 
ing Co , 112 A 2d 372, 380 Pa 484 
Tex —National Compress Co. v. Ham¬ 
lin. 269 SW 1024, 114 Tex. 376. 

Union Stock Yards v. Peeler, Civ 
App., 21 S W 2d 1076, reversed on 
other grounds. Com App , 37 S W 
2d 126—Exporters' & Traders’ Com¬ 
press & Warehouse Co. v. Hemp¬ 
hill, Civ.App, 292 SW. 599. 

4 C.J. p 646 note 71—43 C.J. p 1324 
note 51 [b] (2). 

Whether plaintiff’s insanity was 

due to chronic alcoholism, or. as she 
contended, to collision between her 
automobile and a street car, was a 
question of fact. 

Or—Hendricks v Portland Electric 
Power Co, 289 P 369, 134 Or 366. 
affirmed 292 P. 1094, 134 Or 366. 

88.6 Conn —Older v. Town of Old 
Lyme, 199 A. 434, 124 Conn 283. 

88.10 Cal.—Van Wye v Robbins, 120 
P 2d 507, 48 C.A.2d 660 

83. Me.—Jordan v. Goodside, 122 A. 
859, 123 Me 330. 

84. Conn.—Twining v Goodwin, 77 
A. 953, 83 Conn. 500, Ann.Cas 1912A 
845. 

Whether the facts make out a case 
of adverse possession as a ques¬ 
tion of law see infra $ 1454 c. 
Fartioular questions 

As regards adverse possession, 
length of time, continuity, openness, 
ajid claim of ownership are ques¬ 
tions of fact. 
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tion;*5 whether a party was unavoidably pre¬ 
vented from seasonably filing the claim on which 
his action was founded what constitutes a rea¬ 
sonable time for performing an act;®^ laches;®® 
questions as to amount of recovery or excessive¬ 
ness of verdict;®® whether the verdict was the re¬ 
sult of a compromise on the part of the jury;®® 
market, real, and par value ;®i awarding of a cer¬ 
tificate of execution, if there is any supporting evi¬ 
dence ;®i*® court’s modification of a referee’s re¬ 
port;®® and whether plaintiff was entitled to relief 
from a judgment on the ground of accident, mis¬ 
take, or misfortune.®® 

Included among questions or findings of fact, 
also, are questions as to: The existence of a contract 
or agreement;®^ whether or not a contract had 
been made in writing®® or partly in writing and 
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partly by parol,®® or what was the sample;®^ the 
terms of a contract,®® the meaning of a doubtful 
word in a contract,®® and the meaning to the parties 
of the language used;^ the determination of a con¬ 
flict in the extrinsic evidence on which the doubtful 
meaning and construction of a contract depend;® 
intent of parties in executing an instrument;® wheth¬ 
er a writing was an expression of an entire agree¬ 
ment whether a transaction constituted a con¬ 
signment or a sales contract,® a sale or a gift;®-® 
acceptance of order for goods;® and the existence 
of an agency*^ or of an attorney and client relation¬ 
ship.® 

Likewise, it has been held that a question or 
finding of fact is presented as to: Whether an at¬ 
torney has authority to appear generally;® whether 


Mo—St. Louls-San Francisco Ry. Co. 
V. Dillard, 48 S.W.2d 1034, 328 Mo 
1154. 

86. Tex —Moore v. Wooten, Civ. 
App., 265 SW. 210, reversed on 
other grounds. Com App., 280 S W. 
742, rehearing denied 283 S.W. 153 

86 . N H —Page v. Campton, 63 N H 
107—Sowell V. Webster, 59 NH 
586 

Fallurs to discover alleged fraud 

as sufilcient excuse for failure to sue 
within tho limitation period. 

(^al—Vogfl V. Marsh, 7 P 2d 756, 
120 C A 99. 

87. Cal —Hennlngsen v. Anderson, 
298 P. 999, 212 C. 336. 

Seasonable time for delivery of 

goods by carrier. 

Conn —Belkin v. New York, N H & 
II R Co, 146 A. 846, 109 Conn 
466 

88. Cal —California Bond & Mort¬ 
gage Co. V. Washburn, 271 P, 554, 
94 C A 530. 

Mass—Oliver v Poulos, 44 NK.2d 1, 
312 Mass 188, 142 A.L R 1094 

89. Cal —Stephany v. Hunt Bros 
Co. 217 P. 797. 62 C.A 638. 

La—Schultz V. Gund, App, 19 So 2d 
682 

Minn.—Knutson v Lasher, 18 NW. 

2d 688, 219 Mmn. 694. 

N.J—Khtch V. Betts, 98 A. 427, 89 
N.J.Law 348 

Goldberg v. Kravet, 133 A 766, 4 
N.J.Mlsc. 582. 

Or.— Corpus Juris Secundum cited in 

Van Ijom v. Schnelderman, 210 P. 
2d 461, 463, 187 Or. 89, 11 A.L R 2d 
1196. 

Tex —National Compress Co. v. Ham¬ 
lin, 269 S.W. 1024, 114 Tex. 376. 

4 C.J. p 646 note 74. 

9a N.Y.—Rowe v, Comley, 1 N.Y. 
City Ct. 466. 

91. N.Y.—Sparkill Realty Corp. v. 
State, 4 N.Y.S.2d 679. 264 App.Dlv. 


78, motion denied 4 N.Y.S 2d 1023, 
264 App.Dlv. 800, affirmed 18 N.E. 
2d 301, 279 N.Y. 666 

Wash.—Fisher v. Coy Valve Co., 244 
P. 125, 138 Wash. 36, affirmed 247 
P. 966, 138 Wash. 36. 

91. B Vt.—Healy v. Moore, 187 A. 
679, 108 Vt. 324, followed in 187 A 
692. 108 Vt. 351. 

Ccrtlfled execution as a question of 
law see infra S 1454 c 

92. N.C.—Thomas v Carolina Wood 
Products Co, 140 S.B 722, 194 N 
C. 729 

93. N H —Cozzl V. Hooksett, 165 A. 
41, 84 NH 530. 

94. Iowa—Mayberry v. Newell, 204 
N.W. 413, 200 Iowa 468—Yard ley v. 
Iowa Electric Co, 191 N W. 791, 195 
Iowa 380. 

Mass —Cruver Mfg Co. v. Rousseau, 
132 N.E. 723, 240 Mass 168. 

N.J.—Goldberg v. Kravet, 133 A. 766, 
4 NJMisc 682 

N C —Sams v Cochran & Rosa Co., 
125 SB 626, 188 N.C. 731. 

4 C J, p 640 note 76. 

95. Kan —Lewis v Hunter, 40 P.2d 
344, 141 Kan. 206 

96. Conn.—Dexter Yarn Co. v. Amer¬ 
ican Fabrics Co., 129 A. 627, 102 
Conn 629. 

97. Conn.—Dexter Yarn Co v. 

American Fabrics Co, supra 

Whether a sale was one by sample 
as question of law see infra sub¬ 
division c of this section. 

98. Kan.—Lewis v. Hunter, 40 P.2d 
344, 141 Kan. 206 

99. Cal.—Gallatin v. Markowitz, 33 
P 2d 424, 139 C A. 10. 

1. N.H —Lapoint v. Winn Bros , 126 
A. 380, 81 N.H. 367. 

2. Cal.—Brett v. Vanomar Produc¬ 
ers, 187 P. 768, 46 C A. 286. 

3. Cal.—First Nat. Bank of Stock- 
ton v. Pomona Tile Mfg. Co., 186 
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P.2d 693, 82 C.A.2d 692—Lynch v 
Kupfer, 26 P.2d 33, 134 C.A. 652 
—Blackledgc v. McIntosh, 269 P. 
770, 86 C.A. 475—Commercial Nat. 
Bank of Los Angeles v. Roberts, 
194 P 761, 49 CA. 764. 

Conn.—Union & New Haven Trust 
Co v. Bartlett, 122 A 105, 99 Conn. 
245 

4. Conn —Hydro-Centrifugals v. 

Crawford Laundry Co, 147 A. 31, 
110 Conn 49 

Tex—Davis v Tate, Civ App, 242 S 
W 761 

5. Ill —Federal Motor Truck Co. v. 
Cook. 107 NK 114, 335 Ill. 600. 

NJ—Manhattan Upholstering Co 
V Epstein, 140 A 30, 6 N.J.Mlsc 
103. 

6.5 N.J—Hollender v. Hollender, 193 
A. 200, 16 NJMisc 548 

6. Vt—Auer & Twitchell v. Robert¬ 
son Paper Co., Ill A. 570, 94 Vt. 
473. 

7. Conn.—Greenberg v. Lotz Asbes¬ 
tos Co., 146 A. 834, 109 Conn 44J 

Md —Scheldt v. Sehermerhorn, 105 
A 681, 133 Md. 468. 

N J.—Security Trust Co. v. Gigllo, 
132 A. 651, 4 N.J.Misc. 350 
SC—Douglas v. Frigidfiire Sales 
Corporation, 174 S.E. 906, 173 SC 
06. 

Wash.—Rispin v. Vanderveer, 199 P. 

236, 116 Wash. 700. 

4 C J. p 646 note 76. 

Wife’s agency 

Md —Scheldt v Sehermerhorn, 106 
A 681, 133 Md. 468. 

N J —Security Trust Co. v. Gigllo, 
132 A. 651, 4 NJMisc. 360. 
Identity of principals 
Neb —Hager v. Burnham, 196 N.W. 
896, 111 Nob. 481. 

8. Ill —Gronewold v. Gronewold, 136 
NE. 489, 304 Ill. 11. 

9. Me—American Sardine Co. v. Ol¬ 
sen, 102 A. 797, 117 Me. 26. 
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a broker was the procuring cause of a sale;^® 
whether a trust arises from particular transac¬ 
tions whether a trust created was irrevocable 
whether a contract has been performed^^ or has 
been breached whether a contract was canceled 
by mutual consent of the parties whether there 
has been an attempt at rescission of a contract of 
sale whether there has been a waiver or a modi¬ 
fication of a contract whether a party has waived 
his right to rescind a contract^® or is estopped by 
laches to rescind whether a party has waived 
his right to reject consigned goods,or his right 
to damages for a breach whether an insurer 
waived his right to enforce a forfeiture on a 
policy ;22 other waiver ;23 and whether a waiver 
was based on good consideration.24 

Questions or findings of fact have also been held 
to include: Quality and quantity of goods delivered 
under a contract ;25 reasonable time within which to 
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return goods not conforming to description 
whether a party executed a release ;27 whether there 
has been an accord and satisfaction title to prop¬ 
erty delivery or nondelivery of a deed,20 and 
date of delivery date of dissolution of a partner¬ 
ship ;22 reasonableness of attorney’s fccs;^^ wheth¬ 
er service furnished a wife was reasonably neces¬ 
sary ;24 the question of respective interests of the 
parties in the deposits of a joint account ;24-5 what 
a record of the court or a writ on file therein con¬ 
tains whether an arrangement is a device to 
cover usury whether property is susceptible of 
partition in kind whether property affixed to the 
realty becomes a part thereof 5 whether the fail¬ 
ure to discover the defective description of realty 
was the result of excusable neglect ;27 lo whether a 
confidential relationship existed between the grantor 
and grantee 15 or whether deeds were made in 
contemplation of death and to take effect after 
death. 2 8 


HatULoatloB. of appoaranoo 

Me—^American Sardine Co. v. Olaen. 
supra. 

10. Cal—Ball v. Glantz, 248 P. 268. 
78 C A. 49 

Conn —Dombrosky v Nytko, 142 A. 
741, 108 Conn. 142. 

11. Cal—Long v Neeland, 4 P.2d 
816, 118 CA. 203. 

Wlfl —Consolidated Discount Corp v 
Holton St State Bank, 19 N W 2d 
171, 247 Wia. 152. 

la. N.Y.—Tlbbitts V. Zink, 247 NY. 
S 300, 231 App.DiV, 339. 

13. Ariz —Southwestern Arizona 
Fruit & Irrigation Co. v. Cameron, 
141 P 572, 16 Ariz. 87. 

Ark —Southern Improvement Co, v 
Hoad Improvement Dist. No, 5, 272 
S W 684, 168 Ark. 892 
Minn—Knutson v Lasher, 18 NW. 

2d 688, 219 Minn. 594 
Utah —Lyman v. Town of Price, 222 
P 599, 63 Utah 90. 

4 C.J. p 646 note 77. 

14. Ind.—Furman v. Glueck, 146 N. 
E. 686, 83 Ind.App 399. 

Oradea of goods 

Whether a seller materially failed 
to deliver the grades of goods con¬ 
tracted for was a fact question 
Mass.-—Montreal Cotton & Wool 
Waste Co v. Fidelity & Deposit 
Co. of Maryland, 158 N.E. 795, 261 
Mass. 385. 

15. Minn.—MacDonell v. Keller Mfg. 
Co., 96 N.W. 786, 90 Minn. 321. 

16. Mass.—Learned v. Hamburger. 
139 N.E. 641, 245 Mass. 461. 

17. Mass.—Allen v. Chas E. Howe 
Co., 168 N.E. 767, 261 Mass. 355. 

4 C.J. p 646 note 79. 

18. Cal.—Cross v. Mayo, 140 P. 283, 
167 C. 694. 


19. Tex —Chapman v. Harris, Civ. 
App, 275 S W 76. 

20. Cal —Western Iron Work.s v 
Smith. 284 P 715, 103 CA 486 

21. Mass—Held v. Doherty, 173 N 
E 516, 273 Mass 388. 

22. N J —Thomas v National Ben 
Assoc., 86 A 375, 84 N.J Law 281, 
46 LH.A.NS., 779, Ann.CaB.19141) 
1121 . 

23. Cal—Kerr v. Reed, 202 P 142, 
187 C 409 

Mass.—Weiner v. Simons, 166 N E 
766, 267 Mass 327—Berenson v 
French, 159 NK 909, 262 Mass 
24 7—Donovan Motor Car Co. v 
Niles. 140 NE 304, 246 Mass. 106 
—Grennan v. Murray-Miller Co, 

138 NE 691, 244 Mass 336—Car- 
rig v Earle, 135 NE. 872, 241 Mass. 
630. 

Mo—Hay v. Bankers’ Life Co., 231 
SW 1035, 207 Mo App. 277 
N.J.—Traubman v, Sevestre, 133 A. 
292, 4 N.JMisc 463. 

24. Mass —Berenson v French, 159 
NE 909, 262 Mass 247. 

25. Me—Mitchell v Canadian Real¬ 
ty Co.. 118 A 373, 121 Me. 612. 

28. Mass.—Learned v. Hamburger, 

139 N.E 641, 246 Mass 461. 

27. N.Y.—Shea v. Export S. S. Cor¬ 
poration, 170 N.E 477, 253 NY. 17. 
Whether there was a meeting of 

the minds of the parties to a release 
of an insurer from liability was a 
fact question 

Ohio—Mutual Life Ins. Co v. Svon- 
avec, 166 NE 906, 32 Ohio App. 
195. 

28. Me.—^Wass v. Canadian Realty 
Co, 118 A. 376, 121 Me. 516. 

4 C.J. p 646 note 81. 
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29. Ind — Johnson v. Allispaugh, 107 
NE 686, 58 Ind.App 83. 

Tex—Miller-VIdor I.<umber Co v 
Schreiber, Civ App , 24 S W 2d 624 

30. Cal —Donahue v Sweeney, 153 
P 708, 171 C. 388. 

Neely v. Buster, 195 P 736, 50 
C.A. 695 

Colo—Doss V Doss, 236 P 129, 77 
Colo 262. 

31. Mass—Murphy v Hanright, 130 
NE 204, 238 M.ass 200 

32. Mass—Hanzes v. Flavio, 125 N 
E 612, 234 Mass 320 

33. Ill—Wabash R. Co v Kime, 42 
Ill App 272 

34. NJ—Flt-mlng v Hillman, 158 
A. 96, 10 N J Misc 129 

34.6 Mass—Buckley v Buckley, 17 
NE 2d 887, 301 Mass 630. 

36. Mass —Delval v Gagnon, 99 N 
E 1096, 213 Mass 203—Leonard 
v. Bailey, 111 Mass 160 

36. N Y —Beals v. Benjamin, 33 N. 
Y. 61. 

37. Tex.—Phillips v. Oil, Inc, Civ 
App, 104 S.W.2d 676, error re¬ 
fused 

Va —Flcklen v. Fredericksburg Pow¬ 
er Co.. 112 SE 775, 333 Va. 671. 

4 C.J. p 647 note 95. 

37.6 Cal—Oakley Co. v. Butler, 59 
P.2d 826, 15 C.A.2d 572 

37.10 Cal.—Hanlon v. Western Loan 
& Bldg. Co., 116 P.2d 465, 46 C.A.2d 
580. 

37.16 Md.—Messick v. Pennell, 35 A. 
2d 143, 182 Md. 531. 

38. Cal.—McDougald v. Wulzen, 166 
P. 1033, 84 C.A. 21. 
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Other matters have been held on review to be 
questions or findings of fact, such as: Whether par¬ 
ties submitted all matters in dispute to arbitrators 
whether a report of arbitrators was false foreign 
law generally what is the law of another state ^2 
or of a foreign country whether land had be¬ 
come a public road;^^ the question of public ac¬ 
ceptance by user, as to establish a dedication 
whether property was abandoned for certain pur¬ 
poses so as to authorize reversion a finding 

with respect to the domicile of a person at the time 
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of his death that nothing was paid in satisfaction 
of a mortgage that an injunction could not rea¬ 
sonably be granted that a foreign corporation 
was not doing business in the state,and that a 
person served with process was not its agent 
whether a proper diligence was exercised in serv¬ 
ing a notice the finality of decrees rendered 
in another state whether acts of violence on a 
picket line were isolated acts of violence ® the 
amount of rent due and other questions or find- 

ings.^2 


39. Wis.—Decker v. Ladish-Stop- 
penback Co., 234 N.W. 355, 203 Wis 
285. 

40. Pa.—Vanklrk v. McKee, 9 Pa. 
100 

41. NH.—Marshall v. Boston & M 
R R, 124 A 550, 81 N H 548. 

42. Ind —Noffslnger v Tritt, 146 N 
E. 783, 82 IndApp 682 

N J —Coryell v. Buffalo Union Fur¬ 
nace Co, 96 A 55, 88 N J.Law 201 

4 C.J. p 647 note 99. 

43. US—Hudson River Pulp, etc, 
Co V Warner, N.Y, 99 F. 187, 30 
CCA 452. 

NH—Jenne v. Harrisville, 63 N.H 
405. 

44. Cal —Costello V. Sharp, 223 P 

567, 65 CA 152. 

Mo—Koller v. Shannon County, 19 S 
W.2d 865, 323 Mo 307. 

44.5 Pa —Borough of Milford v. 
Burnett. 136 A 6G9. 288 I’a 434 

City of Fusion v Koch, 31 A 2d 
747, 152 Pa Super. 327 

Dedication when the facts are undis¬ 
puted as a question of law see in¬ 
fra subdivision c of this section. 

4410 Mo—Tillman v Melton, 166 S 
W 2d 684, 350 Mo 155. 

46 Tenn —Ellis v Northwestern 
Mut L. Ins Co., 43 S W. 766, 100 
Tonn. 177. 

43. Kan—Bullock v Kendall, 104 P 

568, 80 Kan 791 

47. N H —Manchester Dairy System 
V Hayward, 132 A 12, 82 NH 193 

48. SC—State v W. T Rawleigh 
Co, 174 SE. 385, 172 SC 416. 

49. S C —State v W. T. Rawlelgh 
Co, supra. 

49.5 Tex.—Long-Bell Lumber Co v 
Bynum, 158 S.W.2d 290, 138 Tex 
267. 

50. Mass—Wells v. Welhs, 96 N E 
845, 209 Mass. 282, 35 L R.A.,N S . 
561, 

60.5 Cal.—Euclid Candy Co. of Cali¬ 
fornia v. International Longshore¬ 
men & Warehousemen’s Union, Lo¬ 
cal 1-6, 121 P.2d 91, 49 CA.2d 137 

61. NC.—Morisey v. Swinson, 10 S 
E. 764, 104 N.C. 666. 

52. Partlonlar gaaatioaa or findings 

held questions or findings of fact 


(1) AVhether requisite Intent of a 
grantor in parting with control of an 
instrument is to pass title. 

Cal—Hansen v. Hansen, 256 P. 290, 
82 C.A. 786. 

(2) AVhether the materials fur¬ 
nished by plaintiff at the request of 
a lessee had been so attached to the 
building as to become a part thereof 
Cal.—Moses v. Pacific Bldg. Co., 207 

P 946, 58 C A 90. 

(3) What constitutes “trivial im¬ 
perfections” in the performance of a 
contract. 

Cal—Hammond Lumber Co. v. Yea¬ 
ger. 197 P 111, 186 C 366. 

Conrad v Foerst, 201 P 795, 64 
CA 277. 

(4) Whether there was such a 
course of dealing between an insur¬ 
ance company and Insured as reason¬ 
ably to lead insured to believe that 
it was not the purpose or intention 
of insurer to insist upon strict per¬ 
formance of the terms of the policy 
as to the time of payment of the 
monthly premiums 

Iowa—Duncan v Great Western Acc. 
Ins Co.. 185 NW. 459, 192 Iowa 
716 

(5) Allowance to be made on a 
.survey for magnetic variation 
Kan—McKee v Rowley, 173 P. 284. 

103 Kan 267. 

(6) Finding that notice of breach 
of warranty as required by statute 
was given the seller within a rea¬ 
sonable time. 

Ma.ss—Smith v. Denholm & McKay 
Co. 192 NE 631, 288 Mass. 234. 

(7) AVhether description in a no¬ 
tice of tax sale and deed was suffi¬ 
cient to identify the land. 

Mass —City of Springfield v. Arcade 
Malleable Iron Co, 188 N.E. 639, 
285 Mass. 154. 

(8) Whether plaintiff’s attorney 
established a right to fees and dis¬ 
bursements in the nature of a lien 
on identified fund enforceable in eq¬ 
uity. 

Mass—Check v Kaplan, 182 N.E. 
305. 280 Mass. 170. 

(9) That a second note was taken 
in payment of the original note 
Mass.—Rosen v Shapiro, 172 N.E. 

207, 272 Mass. 277. 
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(10) Whether defendant’s label 
may deceive as an imitation of a 
recorded label. 

Mass—Rost V. Salerno, 171 N.E. 491, 
271 Maas. 492. 

(11) Violation of a statute by a 
minor riding a bicycle. 

Mass —Patrican v. Garvey, 190 N.E. 
9, 287 Mass 62. 

(12) Identity of subject matter of 
a liability insurance policy and of 
judgment debtor as insured 

Mass—Wareckl v. U. S Fidelity & 
Guaranty Co., 170 N.E. 49, 270 
Mass. 233. 

(13) In an action Involving the ti¬ 
tle to a strip of land, whether a 
plan introduced by plaintiff was In¬ 
accurate, when compared with plans 
Introduced by defendant 

Mass.—^Abbott v. Frazier, 134 N.E. 
635. 240 Mass 586. 

(14) Situs of fishing vessels for 
purpose of local taxation. 

Ma.s.s —Atlantic Maritime Co. v City 
of Gloucester, 117 N E. 924, 228 
Mass 519. 

(15) Whether markings on paper 
are legible or indecipherable 

Mass—Aradalou v New York, N. H. 
& H. R. Co., 114 N.E. 297, 226 
Mass. 235. 

(16) Whether embossing on car¬ 
tons purchased complied with con¬ 
tract and was equal to sample fur- 
ni.shed 

Mo—Universal Paper Products Co. 
V R E Funsten Co., App, 285 S. 
W 616, quashed on other grounds 
State ex rel R. E Funsten Co. v. 
Becker, 1 S W.2d 103, 318 Mo. 516, 
conformed to, App., C SW2d 1020. 

(17) Whether the materials for 
which a Hen was claimed were fur¬ 
nished and entered Into the construc¬ 
tion of the building, and, if so, when. 
Mo —MePherrin v Lumbermen’s 

Supply Co., 242 S.W. 136, 211 Mo. 
App. 386. 

(18) Whether the statement of a 
brakeman, as to the cause of an 
Injury to a car repairer, as narra¬ 
tion of past fact, had such connec¬ 
tion with the accident as to 4id the 
Jury. 

N H —Wilson v. Grand Trunk Ry. 
Co., 97 A. 981, 78 NH. 142. 
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Many other decisions in which questions raised i not questions of law are referred to in the notes,®* 
were held to be questions or findings of fact and | 


(19) Loss of garagre keeper's lien. 
N.J.—Mellllo V. Tiffany Oil Burner 

Co., 140 A. 923, 104 N.J.L.aw 444. 

(20) Whether a furniture salesman 
had apparent authority to agree to 
the return of furniture. 

N.J.—Manhattan Upholstering Co. v. 
Epstein. 140 A. 30, 6 N.J.Mlsc. 103. 

(21) Finding that good cause has 
been shown for extending the time 
to make and serve a case-made. 
Okl.—Courtney v. Moore, 151 P. 1178, 

61 Okl. 628. 

(22) Question of motive and intent 
as manifested by letters and tele- 
gram.s in an alleged contract of sale. 
Or—M. Liowenstein & Sons v. Noon 

Bag Co., 226 P. 222, 111 Or. 421. 

(23) Whether tenants in common 
having exclusive possession acted in 
good faith in making improvements, 
believing at the time that they were 
the sole owners of the land in fee. 
S.C.—Youmans v. Youmans, 121 S.E. 

674, 128 SC. 31. 

(24) Whether alleged conversion of 
a mortgage by the vice president of 
defendant bank and the managing 
officer of a security company was the 
act of the bank. 

S.D.—Warford v. Smith, 212 N.W. 
914, 61 SD. 170. 

(25) Which of the parties to an 
action for the amount of a note, 
signed by both and paid by plaintiff, 
was surety. 

Tex—Lewis v. Easley, Civ.App., 34 
S.W.2d 376. 

(26) Whether proposed location of 
a gasoline filling station is in a re¬ 
stricted residence district. 

Tex.—Cain v. City of San Antonio, 
Civ.App., 28 S.W.2d 190. 

(27) Subrogation of a mortgage as¬ 
signee to rights of the holders of 
first liens, discharged from mort¬ 
gage loan. 

Tex.—Kone v. Harper, Civ.App., 297 
S.W. 294, affirmed Ward-Harrison 
Co. V. Kone, Com.App., 1 S.W.2d 
857. 

(28) Whether or not Improvements 
are made in good faith by one in pos¬ 
session of land, pending suit by pos¬ 
sessors in trespass to try title and 
for possession. 

Tex.—Taylor v. W. C. Belcher Loan 
& Mortgage CJo., Clv.App., 265 S.W. 
403. 

(29) Whether, in an action to re¬ 
cover property held in a fiduciary ca¬ 
pacity, one is entitled to a certified 
body execution. 

Vt.—Lyon v. Prescott, 156 A. 679, 103 
Vt. 442. 

(30) Whether or not an action 
founded on tort arose from the will¬ 
ful and malicious act of defendant. 


and whether a close Jail certificate 
ought to be issued. 

Vt.—^Wellman v. Mead, 107 A. 896, 
98 Vt. 322. 

(31) Whether a boundary line has 
been recognized or acquiesced In for 
the statutory period. 

Iowa.—Oster v. Devereaux, 98 N.W. 
679. 

(32) Whether a lien claim includ¬ 
ed too much land. 

N.J.—Derrickson v. Edwards, 29 N. 
J.Law 468, 80 Am.D. 220. 

(33) Whether the shifting of the 
course of a stream forming the 
boundary line between two states 
was brought about by such condi¬ 
tions as would leave the original lo¬ 
cation of the line undisturbed or 
would carry it with the new chan¬ 
nel. 

Tex —Plummer v. Marshall, Civ.App., 
126 S.W. 1162. 

(34) The sufficiency of the posses¬ 
sion of real estate of an ambiguous 
and equivocal character to constitute 
notice, 

N.H—Butler v. Wheeler, 59 A. 935, 
73 N.H. 166. 

(36) Whether a defendant is a 
freeholder. 

Pa—Robinson v. Narber, 66 Pa. 86. 

(36) Whether the signers to a pe¬ 
tition for borough incorporation are 
freeholders. 

Pa—In re Moosic, 12 Pa.Super. 353. 

(37) Whether a grantor or a mort¬ 
gagor was sane at the time of ex¬ 
ecuting the instrument. 

N.Y —Marvin v. Inglis, 39 How.Pr. 
329. 

S.C.—Cook V. Cooper, 88 SB. 218, 69 
S.C. 560. 

4 C.J. p 646 note 90. 

(38) Whether a person appointed 
a guardian of a minor is a suitable 
person. 

Me—Lunt v. Aubens, 89 Me. 392. 

(39) Whether there Is sufficient 
cause for bringing forward an ac¬ 
tion and vacating a Judgment. 

NH—Warner Bank v. Clement, 68 

NH. 633. 

(40) Whether an assault on a serv¬ 
ant constituted a sufficient ground 
for abandonment of the master's 
services. 

Minn.—Erickson v. Sorby, 96 N.W. 
791, 90 Minn. 327. 

(41) Whether plaintiff ever had a 
deed to the land in controversy. 
Tenn.—Culbert v. Culbert, 62 S.W. 

852, 103 Tenn. 269. 

(42) Whether the opening of a 
street benefits abutting or adjacent 
lots. 

Neb.—Kuhns v. Omaha, 76 N.W. 662, 
65 Neb. 183. 
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(43) Finding that a bridge was not 
part of a public highway. 

S.C.—^Wallace v. Orangeburg Coun¬ 
ty, 69 S.E. 664, 87 S.a 859. 

(44) Whether the overflowing of 
sewage is injurious to health. 

Cal.—Requena v. Los Angeles, 46 C. 

66 . 

(46) Finding that a city's use of 
a river was unreasonable. 

Conn.—Platt v. Waterbury, 46 A. 164, 
72 Conn. 631, 77 Am.S.R. 836, 48 
L.R.A. 691. 

(46) What is a reasonable royalty 
for the use of a patented invention. 
US—U S. V. Berdan Firearms Mfg. 

Co., Ct.Cl., 156 U.S. 662, 15 S.Ct. 
420, 39 L.Ed. 530. 

(47) A presumption that a wife’s 
bank account was community prop¬ 
erty was evidence which, when con¬ 
troverted, raised an issue of fact. 
Cal.—In re Coelho’s Estate, 6 P.2d 

342, 119 C.A. 312. 

53. Ala.—Germania Fire Ins Co. v 
Kitchens. 79 So 246, 201 Ala. 074 
Ark.—State for Use and Benefit of 
Independence County, v. Baker, 126 
S.W.2d 937, 197 Ark. 1075—Carter 
V. Marks, 1 S.W.2d 34, 176 Ark 
1169. 

Cal —Stanley v. Columbia Broadcast¬ 
ing System, 221 P 2d 73, 36 C.2d 
653, 23 ALR2d 216—Haddock v 
Knapp, 161 P. 1140, 171 C. 69- - 
San Christina Inv Co. v. City and 
County of San Francisco, 141 P 
384, 167 C. 762, 62 L R A .N S , 676 
Stevens V. Hutton, 163 P 2d 479, 
71 C A 2d 676—Petroleum Midway 
Co. V. Zahn, 161 P 2d 947, 70 C A 
2d 851—Clark v Dullen Steel Prod¬ 
ucts, 128 P2d 608, 64 C.A 2d 92— 
Slater v. Shell Oil Co, 103 P.2d 
1013, 39 C A 2d 535—Cannon v. 

Chapman, 75 P 2d 622, 24 C.A 2d 
44 8—Garrison v Booth, 62 P.2d 
535, 10 C.A.2d 738—Dodge v Snow, 
14 P.2d 156, 126 C.A. 691—Mills v 
Richmond Co., 219 P. 465, 63 C A. 
694—McKevltt v. City of Sacra¬ 
mento, 203 P. 132, 66 C.A. 117— 
Rodgers v. Pacific Coast Casualty 
Co, 164 P 1116, 33 C.A. 70. 

Colo.—Sweet v. Barnard, 182 P. 22, 
66 Colo. 626. 

Conn.—Archambault v. Holmes, 10 A. 
2d 364, 126 Conn. 191—Gage v. 
Chapin Motors, 162 A. 17, 115 Conn. 
646—Horton v. MacDonald, 136 A. 
442, 105 Conn. 366—Dexter Yarn 
Co. V. American Fabrics Co., 129 
A. 627, 102 Conn. 629—McDermott 
V. McDermott, 116 A. 688, 97 Conn. 
31. 

Ga.—^De Coff v. Newman, 63 S.E.2d 
134, 79 Ga.App. 162—Barnes v. 

White, 110 S.E. 683, 28 Ga.App. 
171. 
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that no question i of law was raised or presented.®* 


6 ir. s. 

as weir as cases in which it was helc 

Ill.—Fraaaea Const. Co. v. Industrial 
Commission. 52 K.E.2d 241, 884 111. 
616. 

Hlsh V. Bhslby County. 47 N.E. 
2d 107. 817 I11.APP. 640. 

Ind.—Penn v. Ducomb. 12 N.E.2d 116. 
213 Ind. 188—lAird v. State. 163 
K.E. 263. 200 Ind. 319. 

Noffsinger v. Tritt. 146 N.E. 783, 
82 Ind.App. 682—King v. King. 134 
N.E. 623. 77 lnd.App. 662—Koons 

V. Burkhart, 119 N.E. 820, 68 Ind. 
App. 80. 

Iowa.—^Andresen v. Andresen, 268 N. 

W. 107, 219 Iowa 434—Farmers' 
Sav. Bank of Hartwick v. Roth, 191 
N.W. 987, 196 Iowa 186. 

Kan.—Wamberg v. Hart. 246 P. 1010, 
121 Kan. 218—State Bank of Peck 

V. Morse, 237 P. 928, 119 Kan. 112. 
Ky.—Thomas v. City of Horse Cave, 

61 S.W.2d 601, 249 Ky. 713—Wil¬ 
liams V. Little. 28 S.W.2d 604, 234 
Ky. 440. 

Me.—Ayer v. Harris, 182 A. 742, 125 
Me. 249—American Sardine Co. v. 
Olsen. 102 A. 797, 117 Me. 26. 

Md—Scheldt v. Schermerhorn, 105 
A. 581, 183 Md. 468. 

Mass —Brodrick v. O’Connor, 171 N. 
E. 479, 271 Mass. 240—Patterson v. 
Pendexter, 156 N.E. 687, 269 Mass. 
490. 

Mich.—Carrothers v. French, 16 N, 

W. 2d 662. 309 Mich. 340. 

Minn.—Henry Simons Lumber Co.^v. 
Schnobrlch, 198 N W. 406, 159 

Minn. 116. 

Mo.—Bank of Oak Ridge v. Duncan, 
40 SW.2d 666, 328 Mo, 182—Fin¬ 
negan V Missouri Pac. Ry Co., 169 
S.W. 969, 261 Mo. 481. 

Weis V. Wanstrath, App., 149 S. 
W.2d 442—First Nat. Bank v Polk, 
App, 263 S.W. 604—Isabell v. 
American Nat. Ins, Co., App., 247 
S.W. 426. 

N.H.—State v. Cote, 61 A 2d 710, 95 
NH. 248—Manor v. Gagnon, 32 A, 
2d 688, 92 N.H. 436—Town of 

Tilton V. Sharpe, 151 A. 462, 84 N. 
H 393—Hinds v Hinsdale. 116 A. 
636, 80 N.H. 346—Boston & M. R 
R. V. Great Falls Mfg. Co., Ill A. 
691, 79 N.H. 467—Weston v. Second 
Orthodox Congregational Society, 
110 A. 187, 79 N.H. 246. 

N.J.—Rice-MacRae Motor Truck Co. 
V. Wurst, 126 A. 112, 100 N.J.Law 
113. 

Reid V. Tansey. 153 A. 718, 9 
N.J.Misc. 333. 

N.Y.—Edward S. Mitchell, Inc. v. 
Dannemann Hosiery Mills, 179 N.E. 
89, 268 N.Y. 22. 

Latham v. Sheff, 186 N.Y.S. 278, 
193 App.Div. 676—Bagdon v. Phil¬ 
adelphia & Reading Coal & Iron 
Co., 166 N.Y.S. 910, 178 App.Div. 
662. 

Ohio.—Blue Ridge Lumber Co, v. 
Globe & Rutgers Fire Ins. Co.. 169 
N.E. 296, 120 Ohio St. 620. 

Okl.—Reinauer v. Davis. 180 P.2d 91. 


191 Okl. 866—^Knights of the Mac¬ 
cabees of the World v. Johnson. 
186 P. 82, 79 Okl. 77. 

Pa.—Borough of Milford v. Burnett, i 
186 A. 669, 288 Pa. 434—In re 
McCall’s Estate, 109 A. 637, 266 Pa. | 
879. 

Tex.—Jones v. First Nat. Bank, Com. 
App, 269 S.W. 167. 

Clark V. Sayre Oil Co., Civ.App., 
204 S.W.2d 141, error refused no 
reversible error—Stanolind Oil & 
Gas Co. V. Terrell, Civ.App., 183 
S.W.2d 743, error refused—Phillips 

V. Oil, Inc., Clv.App., 104 S.W.2d 
676, error refused—^Dial v. Martin. 
Civ.App., 37 S.W.2d 166, reversed 
on other grounds Martin v. Dial, 
Com.App.. 67 S.W.2d 76. 89 A.L.R. 
671—Jolesch & Chaska Co. v. 
Hampton, Civ.App., 297 S.W. 271— 
City of Dallas v. Davis, Civ.App., 
266 S.W. 644—Quanah. A. & P. Ry. 
Co. V. Cooper, Civ.App, 236 S.W. 
811, error refused. 

Vt—Rugg V. Degnan, 118 A. 688, 96 
Vt. 176. 

Wash.—In re Stoops’ Estate, 203 P. 
22, 118 Wash. 153. 

Wis-In re Schaech’s Will, 31 N.W. 
2d 614, 262 Wis 299, rehearing de¬ 
nied 33 N.W.2d 319, 262 Wis. 299 
—Ace Engineering Co. v. West 
Bond Malting Co. 11 N.W.2d 627, 
244 Wis. 91. 

4 C.J. p 647 note 15. 

54. Cal —Haime v. De Beaulieu, 129 
P 2d 346, 20 C.2d 849. 

Northrop v. Security Title Ins. 
& Guaranty Co, 203 P.2d 667, 90 
C.A.2d 618—^Kambourian v. Gray, 
186 P.2d 27, 81 C.A.2d 783. 

Conn.—Kaufman v. Specht, 138 A. 
367, 106 Conn. 603. 

Ind—Conner v. Jones, 69 N.E 2d 677, 
115 Ind.App. 660, rehearing denied 
60 N.E 2d 534, 116 Ind.App. 660. 
Iowa —Pomerantz v. Pennsylvanla- 
Dlxie Cement Corporation, 243 N. 

W. 283, 214 Iowa 1002—Pressley v. 
Stone, 239 N.W. 667, 214 Iowa 449. 

Me.—Walker v, Bradford, 103 A. 16, 
117 Me. 147. 

Md.—^Massachusetts Bonding & Ins. 
Co. v. Commercial Casualty Ins. 
Co., 98 A. 642, 129 Md. 192. 

Mass—Chadwick v. Desroches, 130 
N.E 2d 692, 333 Mass. 768—Engel 
V. Checker Taxi Co., 176 N.E. 179, 
276 Mass. 471—Favale v. Siegel, 
176 N.E, 732. 276 Mass. 309—Bart- 
nett V. Handy, 142 NE. 84, 243 
Mass. 446—Eaton v. Eaton, 124 N. 
E. 37, 233 Mass. 361, 6 A.L.R. 1426 
—Phillips V. Phillips, 119 N.E. 190, 
230 Mass. 14—Hopkinson v. Ken¬ 
nedy. 114 N.E. 204, 225 Mass. 281 
—^Hannaberry v. Green. 114 N.E. 
197. 225 Mass. 201. 

N.H.—Russell v. First Nat. Stores. 
79 A.2d 673, 96 N.H. 471—Twar- 
dosky V. New England Tel. & TeU 
Co.. 62 A.2d 723, 96 N.H. 279—Ober 
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V. Curnane, 66 A.2d 824, 85 N.H. 
29—Hebert v. Couture, 31 A.2d 61, 
92 N.H. 624—Halley v. Brown. 24 
A.2d 267, 92 N.H. 1—Bogrett v. 
Hromada, 19 A.2d 482, 91 N.H. 861 
—Kelly V. Simoutis, 4 A.2d 868, 90 
N.H. 87—^A, C. Erlsman Co. v. La¬ 
conia Furniture Co., 177 A. 409, 87 
N.H. 483—Lear v. Brodeur, 168 A. 
8, 84 N.H. 649—Stevens v. Mutual 
Protection Fire Ins. Co., 149 A. 498. 
84 NH. 276, 69 A.L.R. 624—Page 
V. Brooks, 104 A. 786, 79 N.H. 70— 
Parker v. Town of New Boston. 
104 A. 346, 79 N.H. 64. 

N.Y.—Doerfler v. Pottberg, 112 N.E. 
446, 218 N.Y. 27. 

Ohio.—Matthews v. State Mortg. & 
Inv. Co., 164 NE. 418, 119 Ohio 
St. 419. 

R.I.—Surmeian v. Simons, 107 A. 229, 
42 R.I. 334—Calrone v. Rhode Is¬ 
land Co, 94 A. 696. 

Allowaaos of new trial 
R.I.—Catrone v. Rhode Island Co., 94 
A. 696. 

Bvidsaos ohisfly oral 

Mass.—Engel v. Checker Taxi Co. 
176 N.E. 179, 275 Mass. 471. 

Ooafliot la STldsaos, on motion for 
Judgment at the close of plaintifTs 
case, required weighing of evidence, 
and did nut present a question of law. 
Ohio.—Matthews v. State Mortg. & 
Inv. Co., 164 N.E. 418, 119 Ohio 
St. 419. 

Befnsal to Had faots 

(1) In equity, refusals of the trial 
court to make certain findings of 
fact, requested by plaintiffs, present 
no questions of law, which alone are 
presented by bill of exceptions In eq¬ 
uity. 

Mass—Eaton v. Eaton, 124 NE. 87, 
233 Mass. 351, 6 A.L.R. 1426. 

(2) The refusal by a master of re¬ 
quests for findings of fact presents 
no question of law for review. 

Mass.—Haiiiiaborry v. Green, 114 N. 

E. 197, 226 201. 

(3) Assignments of error in not 
finding facts supporting, and finding 
facts inconsistent with, defense to 
an action for fraud in selling stock 
in a nonexistent corporation were 
held unavailing as presenting no law 
question. 

Conn —Kaufman v. Specht, 188 A. 
367, 106 Conn. 608. 

Befusal to state views of law 

’’The exception to the refusal of 
the master to state his views of the 
law presents no question of law.” 
Mass—Chamberlain v. Henry, 160 N. 
E. 317, 318, 263 Mass. 63. 

Bxosptioiis to fladlag oa faet qosa- 
tioa 

A finding, setting aside the verdict, 
being on a pure question of fact, 
exceptions thereto raise no question 
of law. 
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A concltision drawn from evidential facts by the 
trial court has been broadly said to be one of fact 
and not of law.®® 

c. Matters Held to Be Questions or Oonclusions 
of Law 

Where the error claimed it one that afTecta the aub- 
■tantial Juatice of the caae or the legal right of a party 
It becomea a queation of law; and numeroua particular 


5 €.J.S. 

mattera have been held on review to be queationa or con- 
clualona of law. 

Where the error claimed is one that affects the 
substantial justice of the case or the legal right of 
a party it becomes a question of law.®®-®® A ques¬ 
tion of law is presented: Where the evidence is, or 
the facts are, undisputed or without substantial con¬ 
flict,®® except for the conflicts which are raised or 


Me.—Walker v. Bradford, 103 A. 16. 
117 Me. 147. 

Baforaa’a rajaotloa of dafaadaat'a 

avidanoa of a special contract term 
relied on as defense in assumpsit pre¬ 
sents no question of law. 

N.H—A. C. Erisman Co. v. Laconia 
Furniture Co., 177 A. 409, 87 NH 
483. 

Bffaot of Judge’s snnuiiary 

A Judge’s unequivocal finding for 
defendant is not converted into a rul¬ 
ing of law by his later summary to 
the effect that upon all the evidence 
■he found and ruled that plaintiff was 
not entitled to recover. 

Mass.—Engel v. Checker Taxi Co, 
176 NE. 179, 275 Mass 471. 
Szoaptlon to the admission of a 
photograph as avldaaoa does not 
raise a question of law. 

N.H—Parker v. Town of New Bos¬ 
ton, 104 A. 345, 79 N H. 64. 
Amount of damages awarded by a 
court sitting as a Jury is a matter 
purely for its determination “and 
entirely disconnected with any ques¬ 
tion of law,” and its action with re¬ 
spect thereto cannot be reviewed. 

Md—^Ehrhart v. Board of Education 
of Carroll County, 182 A. 424, 169 
Md. 668. 

55. Minn.—Great Northern Ry. Co 
V. City of Minneapolis, 172 NW. 
135, 142 Minn. 308, error dismissed 
41 S.Ct. 320, 254 U.S. 620, 65 L.Ed 
422. 

Xnferenoe by appellate court not mat¬ 
ter of law 

“We do not disagree with the trial 
court upon any of the material facts, 
but the Inference which we draw 
from those facts is different from the 
inference which the court drew. It 
must be remembered that this case 
was tried to the court and not to 
a Jury, and. in drawing the inference 
from the facts, we are not doing so 
as a matter of law. Had the case 
been tried to the Jury a different 
question would be presented.” 

Wash.—Stokoe v Paulson, 10 P.2d 
247, 248, 168 Wash. 11. 

55A0 Vt.—Nelson v. State Highway 
Board, 1 A.2d 689, 110 Vt. 44. 118 
A.L R. 915—Prince v. Town of 
Braintree. 26 A. 1095, 64 Vt. 640. 

66. Cal.—In re Fleming’s Estate, 190 
P.2d 611, 31 C.2d 614—Isenberg v. 
California Employment Stabiliza¬ 
tion Commission, 180 P.2d 11, 30 C. 


2d 34—^Western Coal & Min. Co. v. 
Jones, 167 P.2d 719, 27 C.2d 819, 164 
A.L.H. 686—San Diego Trust & 
Savings Bank v. San Diego County, 
106 P.2d 94, 16 C.2d 142, 133 A.L.R. 
416, certiorari denied U. S. Nat. 
Bank of San Diego v. San Diego 
County, 61 S Ct. 449, 312 US. 679, 
85 L.Ed 1118—Leis v. City and 
County of San Francisco, 2 P.2d 26, 
213 C. 256—Los Angeles Inv. Co. v. 
Home Sav Bank of Los Angeles, 
182 P. 293, 180 C. 601, 6 A.L R. 
1193 

Lo.s Angelos County v. Wright, 
236 P2d 892. 107 C.A 2d 235—First 
Trust & Sav Bank of Pasadena v. 
Costa. 188 P2d 778. 83 C A 2d 368 
—Torrey v NeLson, 124 P 2d 336, 
61 C A.2d 191—County First Nat 
Bank of Santa Cruz v. Coast Dair¬ 
ies & Land Co.. 115 P 2d 988, 46 
C.A 2d 355—Moffatt v Tight, 112 
P2d 910, 44 CA2d 643—Bell v. 
McColgan. 229 P 858, 68 C A 478 

Free v Slu.ss, 197 P.2d 854, 87 C. 
A.2d Supp 933 

Colo—Van Diest v Towle, 179 P 2d 
984, 116 Colo 204, 171 ALR 304 
-Treat v. Schmidt, 193 P 666, 69 
Colo. 190. 

Ga—Commercial Bank of Crawford 
v Pharr, 43 S E 2d 439, 75 Ga App 
364. 

Ill.—Giddings v Williams, 168 N E. 
514, 336 Ill 482—^Anderson v Key¬ 
stone Chemical Supply Co., 127 N. 
E. 668, 293 Ill. 468. 

Iowa.—Hull-Dobbs Motor Co. v. As¬ 
sociates Discount Corp., 44 NW2d 
403, 241 Iowa 1365—In re Smith’s 
Estate, 36 NW2d 815, 240 Iowa 
499. 8 AL.R2d 640—In re Hagan’s 
Will, 14 N.W2d 638, 234 Iowa 1001, 
162 A.LR. 1296—St Peter v. Pio¬ 
neer Theatre Corporation, 291 N. 
W. 164, 227 Iowa 1391 

Ky—Haselden v. Home Ins. Co. of 
New York, 67 S.W.2d 469, 247 Ky. 
630—Bowen v Gradison Const. Co., 
32 S.W2d 1014, 236 Ky. 270. 

Mich.—In re Hoffman’s Estate, 152 
N.W 962, 183 Mich. 67. 

Mo.—National Surety Co. v Colum¬ 
bia Nat. Bank of Kansas City, 153 
S.W.2d 364, 348 Mo 226—Murphy 
V. Doniphan Tel. Co., 147 S.W 2d 
616, 347 Mo. 372. 

Common School Diet. No. 27, of 
Gasconade County v. Brinkmann, 
App, 233 S.W.2d 768—Hackney v. 
Fairbanks, Morse & Co., App., 143 
S.W.2d 467—Hay v. Bankers’ Life 
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Co., 231 S.W. 1036, 207 Mo.App. 
277. 

Mont —Sanborn v. Lewis and Clark 
County, 120 P.2d 667, 113 Mont. 1 
N.J.—Milk v. Mulcahey, 32 A.2d 698, 
130 N.J.Law 325, affirmed 36 A 2d 
696, 131 N.J.Law 184—DeVinney v 
Prudential Ins Co. of America, 25 
A.2d 254, 128 N.J.Law 270. 

N.Y.—In re Trowbridge’s Estate, 194 
NE. 756, 266 NY 283. 

Pa.—Klimezak v. 7-Up Bottling Co 
of Philadelphia. 122 A.2d 707, 385 
Pa. 287 

S-D.—Nilsson v Krueger, 9 N.W 2cl 
783, 69 S D. 312—Olson v. Advanc<‘ 
Rumoly Thresher Co., 175 NW 
192, 42 SD. 332. 

Tenn —Barnes v. Prudential Ins. Co , 
186 SW2d 918. 28 Tcnn App. 109— 
McBurgess v. Federal Life Ins. Co , 
6 Tenn App. 284. 

Tex —Robbins v. Wynne, Com App . 
44 S W2d 946 

I Martin v Texas Co , Civ App , 89 
S W.2d 260, error dismissed—Arch¬ 
er v. Youngblood, Civ App, 129 S 
W 2d 382, error refused—Stehlln/, 
v Johnston, Civ App , 32 S W 2d 
696—Campbell v Struve, Civ App , 
30 SW2d 344. 

Utah—Pacific Development Co v 
Stewart. 196 P 2d 748, 113 Utah 
403—Gibson v. Utah State Teach¬ 
ers’ Retirement Board, 105 P 2d 
363, 99 Utah 676, rehearing denied 
110 P2d 365, 99 Utah 592 
Va.—Creech v Massachusetts Bond¬ 
ing & Insurance Co, 169 S E. 54.5. 
160 Va 567—National Surety Co 
v. Hicklin, 160 S E. 398, reversed 
on other grounds 166 S E. 815, 155 
Va. 677. 

Wash —State v. Washington Tug & 
Barge Co., 260 P. 49, 140 Wash 613 
Wis—Mars, Inc, v. Chubrllo, 267 N 
W. 167, 216 Wis. 313—Lentz v Dos- 
tal, 249 NW. 174, 212 Wis. 81— 
Bergevin v. Bergevin, 170 N.W. 
820, 168 Wis 466. 

4 C J. p 646 note 69 [a], p 647 note 
16. 

“It is only where the evidence 
heard establishes an uncontradicted 
state of facts In favor of one or 
other of the parties that a question 
of law is presented which an appel¬ 
late court may consider.” 

Cal.—Bell V. McColgan, 229 P. 868, 
869, 68 C.A. 478. 

Sir sot of undisputsd svldenos is a 

matter of law to be weighed by the 
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presented by the pleadings where the evidence is i tion or construction of, documents or instruments 
in writing or consists of, or requires the interpreta- | where there is no evidence to support the verdict, 


appellate court even In favor of the 
rlffht of appellant to recover. 

Ind—Wlgffam v. Rhodes’ Estate, 176 
N.E. 250, 92 Ind.App. 491. 
Bzousahle neRleot in failing: to ap¬ 
pear when the case was called for 
trial. 

S.D,—Olson V. Advance Rumely 
Thresher Co., 175 N.W. 192, 42 S. 
D 332, 

Bjclstenoe of affenoT 

Colo—-Treat v. Schmidt, 193 P. 666, 
69 Colo. 190. 

Va.—Creech v. Massachusetts Bond¬ 
ing' & Insurance Co., 169 S.E. 545. 
160 Va. 667. 

Dedication and acceptance 

Pa—City of Easton v. Koch, 31 A 2d 
747, 162 Pa.Super. 327. 

Daw of foreign state 

Where noi:^ of the evidence intro¬ 
duced to shovi' the applicable law of 
a sister state Is impeached, the ques¬ 
tion for the court on appeal becomes 
one of construction and interpreta¬ 
tion. 

N C.—Keasler v. Mutual Life Ins Co 
of New York, 99 S E. 97, 177 N C. 
394. 

DiablUty of snrety 

Va.—National Surety Co. v Hicklin, 
150 SE. 398, reheard 155 S E. 815, 
156 Va. 677. 

Nsgllg'snoc 

Where the facts are agreed, what 
constitutes negligence is a question 
of law 

Kan —Kansas I'ac. R. Co. v. Butts, 
7 Kan 308. 

4 CJ p 646 note 68 fc], p 647 note 
16 [d]—45 C.J p 1370 note 6 

Prozlmats cause 

Where relevant facts are not in 
dispute and remoteness of causal 
<‘onnection between defendant’s neg¬ 
ligence and plaintiff's Injury clearly 
appears, question of proximate cause 
is one of law, within scope of ap¬ 
pellate review. 

Pa—Llstino v Union Paving Co, 124 
A 2d 83—De I.iuca v. Manchester 
Laundry & Dry Cleaning Co., 112 
A 2d 372, 380 Pa 484. 

Parties entitled to court’s judgment 
Where the findings of fact are un¬ 
disputed, the parties are entitled to 
a judgment by the supreme court In 
an equity ease as to whether the con¬ 
clusions and decree were such as re¬ 
quired. 

Utah—Dahlberg v. Dahlberg, 292 P. 
214, 77 Utah 167. 

Buie Umlted; ultimate and primary 
facts 

“Appellant . . appears to as¬ 

sume that where the evidence is 
uncontradicted no questions of fact 
ever follow, but only questions of 
law. This is not true. On the con¬ 
trary, questions involving ultimate 


facts always arise from uncontra- 
dictod evidence, where the primary 
facts established thereby might lead 
men of equal fairness and Intelli¬ 
gence to draw different Inferences 
therefrom.” 

Ind—Goings v. Davis, 143 N.E. 174. 
175, 82 IndApp. 231. 

Waiver 

Where the facts and circumstanc¬ 
es relating to the subject are admit¬ 
ted or clearly established, waiver be¬ 
comes a question of law. 

Mo —Hay v. Bankers’ Life Co., 231 
SW 1036, 207 Mo.App 277. 

Tex.—Miller v Deahl. Clv.App, 239 
S W 679, error refused. 

Whether cause of action or defease 
sustained 

Where there Is no controversy re¬ 
garding the facts, the question 
whether such facts sustain plaintiff’s 
cause of action or defendant’s de¬ 
fense is a que.stlon of law on writ 
of error to the appellate court 
Ill —Anderson v Keystone Chemical 
Supply Co., 127 NE. 668, 293 Ill. 
468 

Degal residence 

Finding that foreign corporation 
has established In named county a 
legal residence for venue purposes 
was not a finding of fact but was re- 
vJcwable on appeal where It was ad¬ 
mitted that corporation’s mill and 
Its offices were situated in another 
county. 

SC.—Shelton v. Southern Kraft 
Corp, 10 SE2d 341, 196 S.C. 81, 
129 ALH 1280, 

Mere st'itemeut of admission not 
sufficient 

If parties agree on ultimate facts 
and submit to the court the ques¬ 
tions of law arising thereon, a re¬ 
view of the rulings on those ques¬ 
tions may he had on appeal, if they 
are duly presented for review, but a 
mere statement of certain admitted 
facts in lieu of testimony does not 
always raise a question of law. 

Mo—Murphy v Doniphan Tel Co., 
147 SW.2d 616, 347 Mo. 372. 

57. Iowa.—Dobbersteln v. Emmet 
County, 166 NW. 815, 176 Iowa 
96. 

58. Cal.—In re Keller’s Estate, 286 

P2d 889, 134 C.A.2d 232—Moss 

Const Co. V. Wulffsohn, 263 P 2d 
483, 116 CA.2d 203—Union Nat 
Bank of Pasadena v. Hunter, 209 
P2d 621, 93 C.A 2d 669—Mitchel 
V Brown, 110 P.2d 456, 43 CA.2d 
217—Ballsun v. Star Petroleum Co , 
288 P. 437» 106 C.A. 679. 

Ill.—Litwin V. Pioneer Trust & Sav 
Bank, 106 N.E.2d 807, 347 Ill.App. 
75 

Minn.—Dworsky v. Vermes Credit 
Jewelry, Inc., 69 N.W.2d 118, 244 
Minn. 62. 


Mo.—Willis v. Robinson, 237 S.W. 
1030, 291 Mo. 650—Idalia Realty 
& Development Co. v, Norman's 
Southeastern Ry Co, 219 S.W 923. 

Pickering v. Hartsock, 287 S.W. 
819, 221 MoApp 868—Hay v. 

Bankers’ Life Co.. 231 S.W. 1036, 
207 Mo.App. 277—^Ward v. Haren, 
167 SW. 1064, 183 Mo.App. 669. 
NH—Citizens Nat Bank v. Herms- 
dorf. 77 A 2d 862, 96 N.H. 389— 
Smart v. Huckins, 134 A. 620, 82 
NH 342—Deroaier v. New England 
Telephone & Telegraph Co., 130 A. 
145, 81 NH 451 

NY.—Rentways, Inc v. O’Neill Milk 
& Cream Co., 126 NE.2d 271, 308 
N.Y. 342. 

Or—Yreka Lumber Co. v. Lystul- 
Stuveland Lumber Co., 195 P. 378, 
99 Or 291. 

S C.—Hamrick v. Cooper River Lum¬ 
ber Co., 74 S E 2d 675. 223 S C 119 
—Martin v. Pacific Mills, 158 S.E. 
831, 160 S.C. 468. 

Wls.—Medford Lumber Co. v. Mah- 
ner, 221 N.W. 390, 197 Wls 36. 

4 C.J. p 648 note 17. 

Oonolusiou dependent on of 

facts 

The rule that the construction of 
contracts is a question of law re- 
vlcwable on appeal la not applicable 
where the conclusion of law depends 
upon a Anding of facts, which, in 
turn, is based upon extrinsic and 
conflicting evidence. 

Cal.—Borton v, Joslin, 263 P. 1033, 
88 C.A. 616. 

Contract 

Mo—Idalia Realty & Development 
Co V. Norman’s Southeastern Ry. 
Co, 219 SW. 923 

Pickering v. Hartsock, 287 S.W. 
819, 221 MoApp 868. 

N.H —Dcrosier v New England Tel¬ 
ephone & Telegraph Co, 130 A 145, 

81 Nil 451. 

Utah—Mlnersville Reservoir & Irri¬ 
gation Co v Rocky Ford Irr. Co., 
61 l\2d 605, 90 Utah 283. 

Wis.—Medford I.«umber Co, v^ Mah- 
ner, 221 N.W. 390, 197 Wls. 36. 

Dssd 

Mo—Willis V. Robinson, 237 S.W. 
1030, 291 Mo. 650. 

N.H—Smart v. Huckins, 134 A. 620, 

82 NH. 342. 

Deasa 

Cal.—Ballsun v. Star Petroleum Co., 
288 1'. 437. 105 C A. 679. 

SD—Holmes v Miller, 23 N.W.2d 
794, 71 SD 268. 

I 

Dattars 

Mo.—Hay v. Bankers' Life Co., 231 
SW. 1036, 207 MoApp. 277. 

Whathar a panaltx or UqtUdatad 
damagas is provided for by a provi¬ 
sion in n building contract is a ques¬ 
tion of law. 
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findings, or judgment where reasonable minds 
could not differ;®® where but one inference can be 
drawn from existing facts in evidence and where 
the question is one of competency and relevancy of 
evidence,®i*® or admissibility of evidence as res 
gestae.®i-i® 

A question of law is also presented: By rulings 
on motion for a nonsuit,®2 a directed verdict,®® or 
a judgment notwithstanding verdict,®®*® or on mo¬ 


tion to dismiss a motion to set aside a verdict and 
judgment;®® by the ruling on a demurrer to the evi¬ 
dence;®® by abuse of the court's discretion in set¬ 
ting aside a judgment®®*® or a verdict and judg¬ 
ment;®® by refusal to make requested findings as 
to facts supported by uncontradicted testimony and 
not contrary to any findings made by the court ;®'^ 
by conclusions from subordinate facts specially 
found and stated;®® by the construction of plead- 


Mo.—Ward v. Haren, 167 S.W. 1064, 
183 Mo.App. 669. 

Will 

Assignments of error presenting 
contention that estate was liable for 
losses because trustee's Investments 
in corporate stocks were illegal 
raised questions of law governing 
construction of will and authority 
conferred thereby on trustee. 

Tenn.—Falls v. Carruthers, 103 S.W. 
2d 605. 20 Tenn.App. 681. 

Vo sxtrlasio svldsaoe latroduood 

Where no extrinsic evidence was 
Introduced on issue of proper inter¬ 
pretation of decree of distribution, 
issue became a question of law and 
not of fact 

Cal.—In re Norris* Estate. 177 P.2d 
299, 78 C.A.2d 162. 

Vo qiiestloa as to snllloisaosr of stI- 
doaos 

*'Where a so-called flnding of fact 
consists only of the construction 
which the court places upon an un¬ 
ambiguous written document, no 
question can arise as to the sufficien¬ 
cy of the evidence to support the 
flnding." 

Cal.—In re De llano’s Estate. 146 P. 
2d 672, 675. 62 C.A.2d 808. 

59. Ind—Combs v. Combs. 105 N.E. 

944. 66 Ind.App. 656. 

Me.—^Drew v. Maxim. 110 A.2d 602— 
Dingley v. Dostie. 79 A.2d 169. 146 
Me. 195—Depositors Trust Co. v. 
Bruneau, 66 A.2d 86. 144 Me. 142^ 
Mann v. Homestead Realty Co.. 180 
A. 807. 134 Me. 37. 

Mich.—In re Hoffman's Estate, 152 N. 

W. 952. 183 Mich. 67. 

N.J.—Sears, Roebuck & Co. v. Danger 
Transport Corporation, 30 A.2d 66, 
129 N.J.Law 490—^Young v. 
Schmidt. 23 A.2d 809. 127 N.J.Law 
536. 

Ohio.—Glen v. Aetna Life Ins. Co., 
66 N.E.2d 951, 73 Ohio App. 462. 

R. I.—Mondillo V. Ward Baking Co., 
57 A.2d 447. 78 R.l. 478. 

S. C.—Edgar v. Southern Ry. Co.. 49 
SE.2d 841, 218 S.C. 446. 

Tenn.—^American Nat. Ins. Co. v. 
MePhetridge, 187 S.W.2d 640, 28 
Tenn.App. 145—^Patillo v. Qambill, 
124 S.W.2d 272, 22 Tenn.App. 486 
—Darnell v. McNichols. 122 S.W. 
2d 808, 22 Tenn.App. 287—White¬ 
hurst V. Howell. 98 S.W.2d 1071, 
20 Tenn.App. 814—Town of Dick¬ 


son V. Stephens. 96 S.W.2d 201, 20 
Tenn.App. 196. 

Tex.—Childre v. Casstevens, 224 S. 
W.2d 461, 148 Tex. 297. 

National Life & Accident Ins. 
Co. V. Langston. Civ.App., 42 S.W. 
2d 1037. 

Vt.—^Wilford V. Salvucci, 95 A.2d 87, 

117 Vt. 496, followed in 95 A.2d 
41, 117 Vt. 601—Long v. Leonard, 
32 A.2d 679, 113 Vt. 268—La Pierre 
v. Halpln, 13 A.2d 281. Ill Vt. 193. 

4 C.J. p 648 note 18—66 C.J. p 314 
note 45 [b]. 

Vesidesios 

Where appellant's brief raised only 
contention that there was no evi¬ 
dence in record to support conclu¬ 
sion In judgment that defendant's 
residence was unknown at time of 
flling suit, question presented on ap¬ 
peal was one of law. 

Tex.—^Ex parte Head. Civ.App.. 102 
S.W.2d 1101. 

60. Me.—^Drew v. Maxim, 110 A. 2d 
602—Dingley v. Dostie, 79 A.2d 
169, 146 Me. 196. 

Tex.—^Jones v. First Nat. Bank, Com 
App., 269 S W. 167. 

CkAtrihutoiT nsgligsni)# 

Where, on appeal from a compul¬ 
sory nonsuit, contributory negligence 
is so clear that no room for fair and 
reasonable persons to disagree ex¬ 
ists, when record is considered in 
light most favorable to appellant 
contributory negligence must be de¬ 
termined as a matter of law. 

Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Camegie-Illinois 
Steel Co.. 44 A.2d 694. 863 Pa. 150. 

61. Cal.—O'Connor v. O’Connor, 
Rice & Barnes, 111 P.2d 666, 44 C. 
A.2d 1. 

Me.—Wass v. Canadian Realty Co., 

118 A. 375, 121 Me 616. 

N.Y.—In re Trowbridge’s Estate. 194 
N.E. 756, 266 N.Y. 283. 

4 C.J. p 648 note 19. 

Xa Jury waived oases, whether only 
an inference contrary to a flnding of 
fact can be drawn from the evidence 
is the only question of law Involved, 
to which exceptions are limited. 

Me.—Shapiro v. Sampson. 102 A. 289. 
116 Me. 614, 117 Me. 172. 

61.5 Ohio.—^Russoll v. Penn. Mut 
Life Ins. Co.. 41 N.E.2d 26l. 70 
Ohio App. 113. 
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ei.lO Tex—Pacific Mut. Life Ins. 
Co. of Cal. V. Schlakzug, 183 S.W. 
2d 709. 148 Tex. 264. 

66 . Mont.—State v. Silver Bow 
County Second Judicial Diet. Ct., 
105 P. 721, 40 Mont. 206. 

N.J —^DeVinney v. Prudential Ins. Co. 
of America. 26 A.2d 254, 128 N.J. 
Law 270. 

4 C.J. p 648 note 20. 

63. N.J —DeVlnney v. Prudential 
Ins. Co. of America. 26 A.2d 264, 
128 N.J.Law 270. 

Tenn.—Patlllo v. Qambill, 124 S.W. 
2d 272, 22 Tenn.App. 485—Young 
v. Tennessee Electric Power Co, 
122 S.W.2d 821, 22 Tenn App. 308 
—Town of Dickson v. Stephens, 96 
S.W 2d 201, 20 Tenn.App. 196— 
Caldwell v. Hodges, 77 S.W.2d 817, 
18 Tenn.App 866—Finchem v 
Oman, 72 S.W.2d 664, 18 Tenn App. 
40—^National Life & Accident Ins 
Co. V. American Trust Co., 68 S.W 
2d 971, 17 Tenn App. 616—^Ander¬ 
son V. Stribling, 15 Tenn.App. 267 
Vt.—Callahan v. Disorda, 16 A 2d 
179, 111 Vt. 331. 

4 C.J. p 648 note 21. 

63.5 Vt.—Farrell v, Greene, 2 A 2d 
194, 110 Vt. 87. 

64. Ga.—^Louis K. Liggett Co. v 
Foster, 136 S E. 93, 86 Ga App. 186. 

Vt.—McLaughlin v. Getman. 83 A. 
2d 613, 117 Vt. 26. 

65. Okl.—Jones v. Johnson, 186 P. 
1082, 77 Okl. 14. 

65.5 111.—Sprague v. Goodrich, 32 N. 
E.2d 897, 376 111. 80. 

66 . Ga.—^Dabney v. Benteen, 132 S. 
E. 916, 36 Ga.App. 203. 

67. N.Y.—Adler v. Zimmerman, 136 
N.E. 840, 233 N.Y. 481. 

68. Conn.—City of Hartford v. Con¬ 
necticut Co.. 140 A, 734, 107 Conn 
812—Dexter Yarn Co. v. American 
Fabrics Co.. 129 A. 627, 102 Conn. 
629—Rockwell v. New Departure 
Mfg. Co., 128 A. 302, 102 Conn. 265 
—Eaton V. Standard Oil Co. of 
New York. 124 A. 21. 100 Conn. 
443—Neff V. Neff. 114 A. 126, 96 
Conn. 273. 

Tex-^Dalton Adding Mach. Sales Co. 
V. Wicks & Co., Civ.App., 283 S.W. 
642. 

4 C.J. p 648 note 22—46 C.J. p 1370, 
note 5. 
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ingsby the denial of motion for leave to amend is any evidence to support the verdict, findings, or 

the complaint on the erroneous ground that the judgment,'^2 or whether, when the facts arc cstab- 

instrument sued on was a promise to pay for past lished, they amount to any evidence to sustain an 

services and enforceable;'^® or by a decision that issue;'^2.6 whether the evidence is sufficient to Sus¬ 
an offending employee is a vice principal or fellow tain the verdict, findings, or judgment,*^* or a ma- 

servant.^1 terial issue,or an alleged fact;^® whether the 

facts found support the conclusions;'^® whether 


Likewise, it is a question of law 

samitetioA of rnlo 

Where an inference is drawn by 
the trial court, although In its na¬ 
ture an inference of law, it cannot be 
reviewed if it is practically insep¬ 
arable from the inference of fact 
drawn from the evidence. 

Conn.—^Fox v. Kinney, 44 A. 746, 72 
Conn. 404. 

ea. Ga.—Astin v. Carden, 22 S.E.2d 
481, 194 Ga. 768. 

S.C.—Monteith v. Harby, 3 S.E.2d 
250, 190 S.C 453. 

Tex.—Falfurrias Immigration Co. v. 

Spielhagen, 127 S.W. 164. 

4 C.J. P 648 note 23. 

70. N.T.—^Winch v. Farmers* L. & 
T. Co., 32 N.Y.S. 244, 11 Mlsc. 390. 

71. Or—Isaacson v. Beaver Logging 
Co, 143 P 938, 73 Or. 28. 

72. Ga.—Lockwood v. Daniel, 22 S. 
E 2d 85, 194 Ga 644 

Ill.—Roon V. Van Schouwcn, 94 N.E 
2d 880, 406 Ill 617—Seiders v Hen¬ 
ry, 180 NE. 462, 347 Ill 467. 

Alden v. Coultrip, 276 lll.App. 
306. 

Me.—Graffam v Casco Bank & Trust 
Co., 16 A.2d 106, 137 Me 148. 

N H —Bennett v. Larosc, 136 A. 264, 
82 N.H. 443—Bunten v. Davis, 133 
A. 16, 82 NH. 304, 45 A.L.R. 1409 
—Boston & M R R v. Great Falls 
Mfg. Co., Ill A 691, 79 N H. 467. 
Ohio.—^Western Ohio Ry. Co v. Fair- 
burn. 124 N.E. 131, 99 Ohio St. 
141. 

Pa—In re Relst’s Estate, 44 A.2d 
847, 158 Pa Super 281. 

S.C—Laurens Trust Co. v. Cope¬ 
land, 151 SE 617, 154 S.C. 390 
Tenn.—Caldwell v. Hodges, 77 S W. 
2d 817, 18 Tenn.App. 366—National 
Life & Accident Ins Co v. Amer¬ 
ican Trust Co, 68 S.W 2d 971, 17 
TennApp 516. 

Tex —Flack v. First Nat. Bank of 
Dalhart, 226 S.W.2d 628, 148 Tex. 
495. 

Williams & Stephens v. Belo, 
Com.App., 41 SW2d 22. 

Bigleben v. Stevens, Civ.App., 
262 S.W.2d 786, error refused no 
reversible error—Edmondson v. 
Carroll, Civ.App., 134 S.W.2d 878, 
error dismissed, judgment correct 
—State V. Lone Star Gas Co., Civ. 
App., 129 S.W.2d 1164, modified on 
other grounds 153 S.W.2d 681, 137 
Tex. 279, petition denied Ex parte 
State of Texas, 62 S.Ct. 418, 316 U. 
8. 8, 86 L,Ed. 579—Evans v. Dr. 


: Whether there | a judgment was 

Pepper Bottling Co., Civ.App., 123 
S.W.2d 706. 

4 C.J. p 648 note 26, p 882 note 20. 

Snbstaatlal evidence 

(1) Whether there is any substan¬ 
tial evidence to support verdict or 
findings is question of law and not of 
fact. 

Ark.—Missouri Pac. Transp. Co. v. 

Bell, 122 S.W.2d 968, 197 Ark. 260. 
Kan.—Bradbury v. Wise, 208 P.2d 
209, 167 Kan. 737—Brandon v. Lo- 
zier-Broderick & Gordon, 163 P.2d 
384, 160 Kan. 606—Gallagher v. 
Menges & Mange Const. Co., 72 P. 
2d 79, 146 Kan. 506. 

(2) While assignments of error 
that there was no evidence to sup¬ 
port verdict and that court had err¬ 
ed in refusing to sustain defend¬ 
ant’s motion for peremptory instruc¬ 
tions involved review of evidence, 
such review was not to determine 
where truth lies or to find facts, but 
was for purpose of determining 
whether there was any substantial 
evidence to support verdict. 

Tenn.—^Wesco Paving Co. v. Nash, 
246 S.W.2d 782, 36 Tenn.App. 409. 

72.5 Tex —Alexander v. Hagedorn, 
226 S.W.2d 996, 148 Tex. 665. 

73. Ark —St. Louis-San Francisco 
Ry. Co. V. Porter, 134 S.W.2d 646, 
199 Ark. 133—Jamison v. Spivey, 
126 S.W.2d 463, 197 Ark. 698— 
Brotherhood of Maintenance of 
Way Employees v. Page, 123 S.W. 
2d 636, 197 Ark. 498—Pine Bluff 
Heading Co. v. Bock, 269 S.W. 408, 
163 Ark. 237. 

Cal.—Great Western Power Co. v. 

Pillsbury, 149 P. 86, 170 C. 180. 
Mass.—National Shawmut Bank of 
Boston V. Johnson, 58 N.E.2d 849, 
317 Mass. 486—Whitney v. Whit¬ 
ney, 67 N.E.2d 913, 317 Mass. 253. 
Mont.—Clifton, Applegate & Toole v. 
Big Lake Drain Dist. No. 1, Still¬ 
water County, 267 P. 207, 82 Mont 
312. 

N.H—Hashim v. Chimiklis, 21 A.2d 
166, 91 N.H. 466—Wasutskie v. Ma- 
louin, 186 A. 769, 88 N.H. 242. 
N.M.—Daniel v. Clark, 60 P.2d 429, 
39 N.M. 494. 

OkL—Lowden v. Friddle, X17 P.2d 
633, 189 Okl. 415. 

Pa.—Itzkovioh v. Royal Electrotype 
Co., 100 Pa.Super. 810. 

Vt.—^Belock V. State Mut. Fire Ins. 
Co., 176 A. 19, 106 Yt 486, follow- 
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against preponderance of the evi- 

ed in Belock v. Vermont Mut. Fire 
Ins. Co., 175 A. 28, 106 Vt. 446, and 
Belock v. Union Mut. Fire Ins. Co., 
176 A. 23, 106 Vt. 444. 

W.Va.—Harner v. Hamer, 177 S.E. 
286, 116 W.Va. 467. 

Question of fact see supra subdivi¬ 
sion b of this section. 

Bvldsaos n&bsllsvabls 
Where the evidence on which the 
case must rest is so inherently im¬ 
possible as not to be entitled to be¬ 
lief, the sufRciency of the evidence 
to support the verdict is a question 
of law and not of fact. 

Mont.—Stephenson v. Rainbow Fly¬ 
ing Service, 42 P.2d 736, 99 Mont. 
241. 

74. N.C.—Fleming v. Twiggs, 94 S. 
E.2d 821, 244 N.C. 666—Mills V. 
Moore, 12 S.E.2d 661, 219 N.C. 26— 
Rountree v. Fountain, 166 S.E. 329, 
203 N.C. 381. 

Pa.—Allquippa Nat. Bank, to Ui'e 
of Woodlawn Trust Co. v. Harvey, 
16 A.2d 409, 340 Pa. 223. 

Treski v. Glen Alden Coal Co, 
191 A. 391, 126 Pa.Super. 846. 
Xnsiifloisaoy on face 
Only when evidence on its face 
may Justly be held to be insufficient 
to support the ultimate issue is nn 
appellate court authorized to review 
the evidence because in such case 
the review is not of a "question o.'^ 
fact” but purely a “question of law.” 
Cal.—Pierce v. Pierce, 143 P.2d 942. 
61 C.A.2d 694—^Kidroski v. Ander¬ 
son, 103 P.2d 1000, 39 C.A.2d 602. 

75. Minn.—^Hautio v. International 
Harvester Co., 231 N.W. 214, 180 
Minn. 400. 

2>iis oars 

Whether there is any evidence 
which, taken with its reasonable in¬ 
ference in its aspect most favorable 
to the plaintiff, tends to show the 
use of due care is a question of law. 
Ill.—^Hohlmer v. Fricke, 46 N.E.2d 
169, 317 111.APP. 372. 

76. Conn.—Older v. Town of Old 
Lyme. 199 A. 434, 124 Conn. 283. 

N.H.—Bennett v. Larose, 136 A. 254, 
82 N.H. 448. 

N.J.—KaU V. New York Life Ins 
Co., 15 A.2d 898, 125 N.J.Law 368, 
affirmed 19 A.2d 830, 126 N.J.Law 
370. 

N.Y.—^Hartley v. Eagle Ins. Co. ot 
London, Eng., 118 N.E. 622, 222 N. 
Y. 178, 8 A.L.R. 1379. 
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dence;*^®*^ whether a verdict is shocking to the ju¬ 
dicial conscience whether there is a variance be¬ 
tween pleadings and proof whether an amended 
petition presented a new cause of action and 
whether a decree is res judicata.'^^-^ 

Included among questions of law, also, are ques¬ 
tions as to: Whether there was a reasonable doubt 
as to the effect of the misconduct on the part of the 
jury,8t> at least where the facts are undisputed 
whether misconduct on the part of the jury was 
harmful®^ or materialwhether it is reasonably 
doubtful if such misconduct materially affected the 
verdict whether there was error in the argument 
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of counsel whether reasonable doubt exists with 
respect to the harmful effect of improper argument®® 
or of error whether a reasonable person could 
deem evidence excluded for remoteness to be too 
remote to be useful,®® or could deem rejected evi¬ 
dence to be of value;®® whether an instruction di¬ 
recting a verdict was erroneous;®® whether under 
facts as proved a peremptory instruction should have 
been givenwhether a new trial may be limited 
to particular issues and whether a certain amend¬ 
ment of the records of a court can be made.®^ 

Other questions of law arc: Whether uncertainty 
or ambiguity exists in construing a contract®® or 


76.5 Mich.—Jones v. Eastern Mlchl- 
g:an Motorbuses,'283 N.W. 710, 287 
Mich. 619. 

77- Pa.—Itskovich v. Royal Electro¬ 
type Co., 100 Pa Super. 310. 

78. Mo.—Kunz v. Hartwiff, 131 S.W 
721, IBlMoApp 94. 

79. Tex—City of Wichita Palls v 
Lipscomb, Civ App , 60 S W.2d 867. 

79.5 Cal.—Bennett v. Forrest. 150 P. 
2d 416, 24 C 2d 485. 

80. Tex —St. Louis Southwestern 
Ry. Co of Texas v Smlthhart. Civ. 
App., 9 S W 2d 146—Texas & P. Ry. 
Co, V. Bradley, Civ App , 298 S W. 
149. reversed on other grounds 
Bradley v. Texas & P, Ry, Co, 
Com App, 1 S.W.2d 861 

Whether there was misconduct on 
the part of Jury as question of 
fact see supra subdivision b of this 
section. 

81. Tex.—Waits v. Hogran, Civ.App , 
220 S,W.2d 915, error refused no 
reversible error—Stehling v John¬ 
ston, Civ.App., 32 S.W 2d 696— 
Campbell v. Struve, Civ App, 30 S 
W2d 344. 

82. Tex.—Scoggrins V. Curtiss & 

Taylor. 219 S.W.2d 461, 148 Tex 15 
—White Cabs v. Moore, 203 SW.2d 
200, 146 Tex. 101—Motley v. 

Mielsch, 200 S.W.2d 622, 146 Tex. 
667—Prudential Fire Ins Co. v 
United Gas Corp.. 199 S.W.2d 767, 
146 Tex. 267—Barrington v. Dun¬ 
can, 169 S.W.2d 462, 140 Tex. 610 

Greenwade v. Bledsoe, Civ.App, 
282 S.W.2d 75, refused no reversi¬ 
ble error—^Western Cottonoil Co. 

V. Pinkston, Civ.App.. 279 S.W.2d 
160—Trousdale v. Texas & N O. R 
Co, Civ.App., 264 S.W.^d 489, af¬ 
firmed 276 S.W.2d 242, 164 Tex. 231 
—Sldran v. Western Textile Prod¬ 
ucts Co, of Tex., Civ App., 268 S W. 
2d 830, reversed on other grounds 
Western Textile Products Co. of 
Tex. V. Sidran, 262 S.W.2d 942, 153 
Tex. 21—Willrodt v. Union City 
Transfer, Civ.App., 268 S.W.2d 448, 
error refused no reversible error— 
Storey v. Zuniga, Civ.App., 264 S. 

W. 2d 416, error refused no reversi¬ 


ble error—Robinson v. Lovell, Civ. 
App, 238 S.W 2d 294, error refused 
no reversible error—McGee v. Mc¬ 
Gee. Civ.App., 237 S W.2d 778, error 
refused no reversible error—P. & 
M Sales Co. v. Kenmare Jewelry 
Mfg. Co, ClvApp., 236 S W.2d 616 
—Burkett v Slauson, Civ App , 235 
S.W 2d 605, reversed on other 
grounds 237 S W 2d 253, 160 Tex. 69 
—Fisher v Leach. Civ.App., 221 S. 
W.2d 384, error refused no reversi¬ 
ble error—Industrial Fabricating 
Co V. Christopher, Civ App., 220 S 
W 2d 281, error refused no reversi¬ 
ble error—Harris v. Levy, Clv 
App., 217 SW.2d 164—^Abramson 
v. City of San Angelo, Civ App, 
210 SW.2d 476, error dismissed— 
Triangle Cab Co. v. Taylor, Civ 
App. 190 SW.2d 756. affirmed 192 
S.W 2d 143, 144 Tex, 568—Texas 
Electric Ry Co. v. Wooten, Civ 
App., 173 S W 2d 463, error refused 
—City of Houston v. Quinones, Clv 
App., 172 S W 2d 187, reversed on 
other grounds 177 SW.2d 259, 142 
Tex. 282—Wells v Henderson, Clv 
App, 78 S W 2d 683 

Blackboard in Jury room 

Whether preponderance of evidence 
shows that injury to appellant prob¬ 
ably resulted from bailiffs placing 
in jury room of blackboard, used by 
witnesses and appellee's counsel dur¬ 
ing trial as Instructed by court after 
Jury’s retirement. Is law question 
Tex.—Triangle Cab Co v. Taylor, 
Civ.App., 190 SW2d 755, affirmed 
192 S W 2d 143, 144 Tex. 668. 

83. Tex—Dallas Railway & Termi¬ 
nal Co. V. Bishop, Civ.App., 163 S. 
W 2d 298—Estep v. Bratton, Civ. 
App., 24 S.W.2d 465. 

84. Tex —Bradshaw v. Abrams, 

Com App., 24 SW.2d 372. 

Sldran v. Western Textile Prod¬ 
ucts Co. of Tex., Civ.App., 268 S.W. 
2d 830, reversed on other grounds 
Western Textile Products Co of 
Tex. v. Sidran, 262 S.W.2d 942, 153 
Tex. 21—McGee v. McGee, Clv. 
App., 237 S.W.2d 778, error refused 
no reversible error. 
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85. Ill.—Hall V. Chicago & N. W. 
Ry. Co., 110 NE.2d 664, 349 Ill. 
App 176. 

Tex.—Eastern Texas Electric Co v 
Rhymes, Civ.App., 1 S.W.2d 688. 

86 . Tex —Guest v. Guest, Civ.App , 
236 S.W.2d 710, error refused no 
reversible error—Tabor v. McKen¬ 
zie, Civ.App., 49 S.W.2d 874—Acree 
V. State, Civ App. 47 S W.2d 907 
—Nicholson V. Nicholson, Civ.App , 
22 S W.2d 614. 

87. Tex.—Floyd v. Fidelity Union 
Casualty Co., Com App, 39 S.W.2d 
1091 

88 . NH—Russo v Slawsby, 146 A 
508, 84 N H. 89—Bunten v. Davis, 
133 A 16, 82 NH 304, 46 A.L.Ii 
1409. 

89. N H.—Bunten v Davis, supra 

90. Cal.—Blodget v. Preston, 5 P 2d 
26. 118 C A. 297. 

90.5 III—Blackwell v Fernandez, 59 
N E 2d 342, 324 Ill App 697 

91. NH—West V. Boston & M R. 
Jl. 129 A 768, 81 N.H. 622. 42 A L. 
R 176 

92. Vt—In re Prouty’s Estate, 1G3 
A 56C, 106 Vt 66. 

93. Cal—Universal Sales Corp v 
California i’ress Mfg. Co., 118 P 
2d 291. reheard 128 P 2d 665, 20 C 
2d 751—Brant v. California Dair¬ 
ies. 48 P 2d 13. 4 C.2d 128. 

Wagner v Shapona, 267 P 2d 
378. 123 C.A 2d 451—Leonard v. 

Huston. 265 P.2d 566, 122 CA.2d 
641—Hunter v. Sparling, 197 P 2d 
807, 87 CA2d 711—Neff v. Mutual 
Life Ins Co. of New York, 119 P 2d 
404, 48 C A.2d 110. 

Mass.—King Features Syndicate v. 
Cape Code Broadcasting Co , 69 N. 
E.2d 481, 317 Mass. 662. 

Uumraiioa ooatraot 

In action for disability benefits due 
under life policies wherein Jury 
found that the disability suffered by 
insured had continued since date of 
a Judgment in a prior action by the 
insured for disability benefits, the 
character of the Judgment to be en¬ 
tered on the verdict was a question 
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whether the uncertainty or ambiguity is such as 
will warrant the admission of parol evidence;®^ 
whether a contract was induced by fraud 
whether a sale was one by sample;®® whether rea¬ 
sonable ground or probable cause for arrest ex¬ 
isted,®® or probable cause within the law of mali¬ 
cious prosecution ;®7 whether a person is entitled 
to a certified execution ;®'^ ® whether specific per¬ 
formance could be rendered;®® whether a person 
has a marketable title;®® ® whether the facts make 
out a case of adverse possession;®® whether the 
trial court applied the correct measure of dam¬ 
ages whether the facts found show the evidence of 
a partnership;^*® what is the law of another state 
as proved by a decision of its court and what 
constitutes mistake, inadvertence, or surprise,® or 
excusable neglect.^ 
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Although the general rule is that the issue of con¬ 
tributory negligence is one for the jury or trier 
of the facts to determine, as considered supra sub¬ 
division b of this section, it becomes an issue of law 
when it can be said that such negligence contributed 
directly to plaintiff’s injury.^*® The question of 
contributory negligence is, likewise, a matter of 
law, in a case where the trial court has determined 
the fact on an erroneous theory of law.^*i® What 
constitutes evidence is a question of law,® as is 
the intention of the parties to an unambiguous con¬ 
tract,® the construction of a statute or ordinance,®*® 
the status, as a passenger, of a person riding in a 
motor vehicle,®*^® the duty or degree of care re¬ 
quired of the respective parties, in a negligence ac- 
tion,7 the true construction of an assignment claimed 
to be a release,® and the determination of when the 


of law Involving construction of re¬ 
insurance contract, which was a 
province of the court. 

Ky —Kentucky Home Mut. I>lfe Ins 
Co V. Hardin, 126 SW.2d 427, 277 
Ky. 565. 

94. Cal—Universal Sales Corp. v 
California Press Mfg Co , 118 P 2d 
291, reheard 128 P 2d 665, 20 C 2d 
751 

Colo —Antero & Lost Park Reservoir 
Co v. Lowe, 194 P. 945, 69 Colo 
409. 

Contantions of the parties are not 

evidence of ambiguity 
Colo—Antero & Lost Park Reservoir 
Co V. Lowe, supra 

94.5 NM—Goldenborg v. Village of 
Capitan, 203 P.2d 370, 53 N M 137. 

95. Conn.—L, A. Lockwood, Jr, Inc 
V E. Gross & Co, 122 A. 69, 99 
Conn 296. 

What was sample as question of fact 
see supra subdivision b of this sec¬ 
tion 

96. Cal —Michel v. Smith, 205 P. 
113, 188 C 199 

Allen V. McCoy. 27 P 2d 423, 135 
CA. 500, rehearing denied and 
modified on other grounds 28 1* 2d 
66, 135 C A 500—Mackie v Ambas¬ 
sador Hotel & Investment Corpora¬ 
tion, 11 P.2d 3. 123 CA. 215, fol¬ 
lowed in 11 P2d 7, 123 C A. 770— 
Murphy v. Murray, 241 P 938, 74 
C.A 726. 

Wash.—Housman v Byrne, 115 P 2d 
673, 9 Wash 2d 560. 

Znsaae person 

Facts alleged in complaint for 
damages for having allegedly unlaw¬ 
fully procured plaintiff's detention 
as an insane person being undisput¬ 
ed, presented a “question of law" as 
to whether undisputed facts showed 
a want of probable cause 
Cal,—Pulvcrmacher v. Los Angeles 
Co-ordinating Committee for Aid 


to Jewl.sh Refugees, 143 P.2d 974, 
61 C.A 2d 704. 

97. Conn—Paranto v Ball, 46 A 2d 
6, 132 Conn. 568—Brodrlb v Dober- 
stem, 140 A. 483, 107 Conn 294 

Minn —Survis v. A Y. McDonald 
Mfg Co, 28 N.W.2d 720, 224 Minn 
479. 

Xiegal effect of a finding on issue 
of probable cause is one of law for 
the court, and not one of fact 
Ala—Huffstutlcr v. Edge, 47 So 2d 
197, 264 Ala 102 

97.5 Vt—Benwav v Hooper, 8 A 2d 
658, 110 Vt 497—Healey v. Moore, 
187 A. 679, 108 Vt 324, followed in 
187 A 692, 108 Vt 351. 

Certified execution as a question of 
fact see supra § 1454 b. 

98. Mass—Melamed v Donabedian, 
130 NE 110, 238 Mass 133 

98.5 Kan —Peatling v Baird, 213 P. 
2d 1015, 168 Kan. 528. 

99. Conn—Lucas v Ferris, 112 A 
165, 95 Conn. 619 

Tex—Chittlm v Auld, Civ App , 219 
S W 2d 702, error refused no re¬ 
versible error 

Adverse possession as a question of 
fact see supra § 1454 b. 

1. Til—Genslinger v New Illinois 
Athletic Club of Chicago, 171 N E 
514. 339 III, 426. 

Mass—Gosselin v Silver, 17 N E 2d 
706, 301 Ma.ss 481. 

Mont —Hudon v. City of Butte, 107 
P 2d 882, 111 Mont. 210. 

Vt—Wilford V Salvucci, 95 A 2d 37, 
117 Vt 496, followed in 95 A.2d 41. 
117 Vt 501. 

If the verdiot Is fiagrantly azocs- 

■Ive, it is subject to correction as a 
matter of law. 

Utah—Falkenberg v. Neff, 269 P. 
1008, 72 Utah 258. 

1.6 Fla—Uhrlg v. Redding, 8 So.2d 
4, 150 Fla. 480. 


8. Wash.—Bogitch v. Potlatch Lum¬ 
ber Co., 161 P. 487, 98 Wash. 585. 

3. N.C—^Winborne v. Johnson, 95 N. 
C. 46. 

4. NC—Abbitt v. Gregory, 141 S.E 
687, 195 NC. 203—Helderman v. 
Hartsell Mills Co., 136 S E. 627, 192 
N (!?. 626—Jones-Onslow Land Co. 
V. Wooten, 98 S E 706, 177 N.C. 248 
—Gaylord v Berry, 86 S E. 623, 169 
NC 733—Allen v McPherson, 84 

5 E 766, 168 N C 436. 

4 C J. p 648 note 28. 

Ezcnsahle neglect of defendant 
falling to file answer. 

NC—Abbitt V. Gregory, 141 S E. 
587, 195 NC. 203—Helderman v. 
Hartsell Mills Co, 135 S.E. 627, 192 
N C 626—Allen v McPherson, 84 S. 
E. 766, 168 N.C. 435. 

4.5 Cal.—Escobar v. McNlel, 124 P. 
2d 70, 51 C A 2d 122. 

4.10 NY—Paglia v. State, 105 N.Y. 
S2d 597, 278 App Dlv 281, affirmed 
104 N.E 2d 369, 303 N Y. 821. 

6. Colo—U S. Fidelity & Guaranty 
Co V. Industrial Commission of 
Colorado, 45 P.2d 895. 96 Colo. 571. 

6. Tex—Pippin Bros v. Thompson, 
Clv.App, 292 S W. 618. 

6.5 Ala—State ex rel Green v. One 
Bf Fifth Inning Base Ball Machine, 
3 So 2d 27, 241 Ala 455. 

Or—Staples v. Senders, 101 P.2d 232, 
164 Or 244. 

5. C—Thompson v. Ford Motor Co, 
21 SE.2d 34, 200 S.C. 393. 

6.10 Cal —Baker v. Novak, App., 301 
P2d 257 

7. Conn.—Rozyckl v. Yantic Grain 

6 Products Co, 122 A. 717, 99 Conn 
711, 37 A L.R. 582—Seabridge v 
Poll, 119 A. 214, 98 Conn. 297. 

8. Mass—Smith v. Worcester & 8 
St. Ry. Co., 113 N.E. 462, 224 Maes. 
564. 
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issue of undue prejudice from offered evidence may 
be raised.® 

The following have been held to be conclusions of 
law: A conclusion as to whether a question lies 
without the domain of common experience so as 
to be the subject of expert testimony a conclu¬ 
sion of the existence of a meritorious defense, where 
defendant fails to file an answer a conclusion 
that a person was guilty of no constructive fraud 
a conclusion that a person’s driving was mali¬ 


cious;^®-® a finding that the action was timely insti¬ 
tuted within the statute of limitations a find¬ 
ing that a trust existed and a conclusion that 
a plaintiff suing to enjoin the enforcement of a 
judgment had no adequate legal remedy. 

Other questions or conclusions held to be ques¬ 
tions or conclusions of law are set out in the note,^^ 
as are other decisions in which questions or con¬ 
clusions of law have been held to be presented.^® 


9. NH—Menard v. Cashman, 41 A. 
2d 222, 98 N.H. 273—Bunten v. Da¬ 
vis. 133 A. 16, 82 N.H. 804, 46 A.L.. 
R. 1409. 

10. Or.—Portland & Oregon City Ry. 
Co. V. Sanders, 167 P. 664, 86 Or. 
62. 

11. N.C.—^Helderman v. Hartsell 
Mills Co.. 136 S.E, 627, 192 N.C. 626. 

la. Wl 9 .—Shaw V. Crandon State 
Bank, 129 N.W. 794, 146 Wls. 639. 

1S.6 N.M.—Rea v. Motors Ins. Corp., 
144 P.2d 676, 48 N.M. 9. 

19.10 Wash.—^Harrison v. Consoli¬ 
dated Holding Co.. 93 P.2d 729, 200 
Wash. 434. 

12.15 Vt.—Vilas V. Seith, 189 A. 862, 
108 Vt. 626. 

13. Conn,—Clover v. Urban, 142 A. 
389. 108 Conn. 13. 

14L Fartlomar ansstioas held aues- 
tions of law: 

(1) Whether draft flnding should 
be substituted for flnding made. 

Conn.—Hackett v. City of New Ha¬ 
ven, 130 A. 121, 103 Conn. 167. 

<2) Whether the facts establish an 
enforceable constructive trust. 

Me.—Wood V. White, 122 A. 177, 123 
Me. 139. 

(3) ‘‘Interpretation of the meaning 
of the word ‘dependent’ in a written 
contract and the application of that 
interpretation to undisputed facts.” 
Me.—O’Leary v. Menard, 106 A. 399, 

400, 118 Me. 26. 

(4) Whether plaintiff has legal ca¬ 
pacity to sue as representative of 
the trustee for another, deriving his 
authority from statute. 

Okl.—^Wright v. Treasurer of Osage 
County, 247 P. 36, 114 Okl. 291. 

(6) Whether facts spread on the 
record by the trial court’s findings 
entitled plaintiff to a certified execu¬ 
tion against defendant under statute 
in a tort action. 

Vt.—Jewett V. Pudlo, 172 A. 423, 106 
Vt. 249, followed in 172 A 428, 106 
Vt. 268. 

(6) Whether evidence construed 
most favorably to tenants suing for 
wrongful eviction showed eviction. 
Wash.—Cline v. Altose. 290 P. 809. 
158 Wash. 119, 70 A.L.R. 1471. 


(7) Where the fact that an oral 
contract for the sale of realty and 
personalty was not severable was es¬ 
tablished by a broker’s own testi¬ 
mony, in a suit for commissions, the 
broker’s recovery was a question of 
law. 

Or.—Pettigrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 143 Or. 33. 

(8) The record of proceedings in 
the trial court may present a flnd¬ 
ing so grossly at variance with the 
fundamentals of Judicial procedure 
as to amount to an illegal action, 
constituting an error of law, which 
would Justify the supreme court, as 
a court with Jurisdiction only on 
questions of law, in correcting the 
flnding under the rules of the su¬ 
preme court. 

Conn.—Dexter Yam Co. v. Ameri¬ 
can Fabrics Co, 129 A. 627, 102 
Conn. 629. 

Fartloiilar ooaolusioas held conclu¬ 
sions of law: 

(1) That none of the proceeds of 
a husband’s sale of community prop¬ 
erty entered into the community. 

Cal—Mark v. Title Guarantee & 

Trust Co., 9 P.2d 839, 122 C.A. 301. 

(2) That a former action on the 
claim against the estate of decedent 
started the running of limitations. 
Cal.—Keeler v. Baird, 191 P. 663, 48 

C.A. 29. 

(3) That claimant cannot enforce 
a mechanic’s lien because of attempt¬ 
ed reservation of title to materials 
furnished to secure payment, 

'Me.—Otis Elevator Co. v. Finks 
Clothing Co., 159 A. 663, 131 Me. 
96. 

(4) That plaintiff failed to prove 
ownership of cattle replevlned or to 
prove ownership of cattle in Intes¬ 
tate at any time. 

NM—Gillespie v. O’Neil, 28 P.2d 
1040. 38 N.M. 141. 

(6) That an insane person received 
no consideration for a note. 

N.C.—Wadford v. Gillette, 137 S.E. 
314. 193 N.C. 418. 

<6) Conclusion of special referee 
and circuit Judge that plaintiffs were 
entitled to recover only one-fifth in¬ 
terest in the land involved. 

S.C.—Bolt V. Sullivan, 174 S.E. 491, 
173 S.C. 24. 


(7) That the real object of a par¬ 
tition suit was to recover title to 
land. 

Tex.—Comer v. Landrum, Clv.App., 
277 S W. 743. 

(8) That a street was never “le¬ 
gally” dedicated to the public. 

S.D.—Sweatman v. Bathrick, 95 N.W. 
422, 17 S.D. 138. 

(9) That a certain party was the 
owner of property following findings 
showing the details of the transac¬ 
tion claimed to have made him own¬ 
er. 

Tenn.—Insurance Co of North Amer¬ 
ica V. East Tenne.ssee R. Co, 37 S. 
W. 226, 97 Tenn. 326 

(10) That lands were in the pos¬ 
session of a receiver “as shown bv 
the order appointing him,” such find¬ 
ing depending on the legal effect of 
the order. 

NC—Delozier v. Bird, 34 S E. 643. 
125 N.C. 493. 

(11) In a suit by a trustee in 
bankruptcy against grantees of the 
bankrupt to set a conveyance aside 
as in fraud of creditors where the 
conveyanc-e was made for the sup¬ 
port of the bankrupt, the question of 
whether there was a valuable consid¬ 
eration. 

Conn.—Porter v. Adams, 119 A. 368, 
98 Conn. 349. 

(12) Trial Judge’s findings in suit 
for specific performance of contract 
to purchase realty that plaintiffs 
were willing and able at all times 
to convey a good clear merchantable 
title. 

Mass.—Oliver v. Poulos, 44 N.E.2d 1, 
312 Mass. 188, 142 A.L.R. 1094. 

15. Cal.—California Drive-In Res¬ 
taurant Ass’n v. Clark, 140 P.2d 
667, 22 C.2d 287, 147 A.L.R. 1028. 

Lachman Co. v. Central Califor¬ 
nia Berry Growers’ Ass’n, 209 P. 
381, 68 C.A. 794—Lachman Co. v. 
Central California Berry Growers’ 
Ass’n, 209 P. 379, 58 C A. 748—In 
re Sahlender's Estate, 201 P.2d 69, 
89 C.A.2d 329—Wellborn v. Well¬ 
born, 155 P 2d 95, 67 C.A.2d 640. 
Colo.—Pacific Mut. Life Ins, Co. ot 
California v. Clarke, 39 P.2d 787, 
96 Colo. 139. 

Conn.—Mazzotta v. Bornstein, 133 A. 
677, 104 Conn. 430—Healy v. Loo- 
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d. Blatters Held to Be llixed Questions of Law 
and Fact 

Varioul queatlont hava bean held mixed queationa of 
law and fact. 

Whether mixed questions of law and fact are sub¬ 
ject to review by an appellate court is considered 
infra § 1642. Various questions or conclusions have 
been held to be mixed questions or conclusions of 
law and fact.^® 

§ 1455* Matters Not Necessary to Decision 
on Review 

a. In general 


APPEAL & ERROR §§1454^14^5 

b. Extent and limits of rule 

c. Application of rule 

a. In General 

Appellate courts determine only matters actually be¬ 
fore them on appeal, and will generally not decide ques¬ 
tions not necessary or material to the determination of 
the cause or abstract, moot, or academic questions, or 
questions the decision of which would not affect the re¬ 
sult. Where there is reversal on one ground, others will 
not be considered. 

Appellate courts determine only matters actually 
before them on appeal, and no others,and will 


mis Institute, 128 A. 774. 102 Conn. 
410—Sachs V. Nussenbaum, 104 A. 
393, 92 Conn. C82. 

Pla.—Crown Corp. v. Robinson. 174 
So. 737, 128 Fla. 249. 

Ill.—France v. Citizens Cas. Co. of N. 
T., 79 N.E 2d 28, 400 III. 55. 

Pittsburgh. C., C. & St. L Ry. Co 
V Chicago City Railway Co. 224 

111. App. 380. 

Kan.—Phillips v. State Highway 
Commission. 68 P.2d 1087, 146 Kan 

112 . 

Me—Meguntlcook Nat. Bank v. 
Knowlton Bros., 135 A. 96, 126 Me 
480 

Md.—Lang v. Shanawolf, 111 A. 117, 
137 Md. 17. 

Mass.—Carter v. Commonwealth, 194 
N.E 915, 290 Mass. 97. 

N.H—Johnson v. National Biscuit 
Co, 69 A 2d 703, 96 N H 44—Wll- 
Bon V. Manchester Sav. Bank, 58 A. 
2d 745, 95 N.H. 113. 

N.T —Schner v. Simpson, 146 N.T S. 
2d 369, 286 App.Dlv. 716—Cassmo 
V. Yacevich, 27 N Y S.2d 96, 261 
App.Div. 685 

Bijou Button Co. v. Empress 
Novelty Co., 178 N.Y.S. 434 
NC—Nance v. Gilmore Clinic, 53 S. 
E 2d 531. 230 N C. 534—Lindsay v. 
Brawley, 88 S.B.2d 628, 226 N.C. 
468. 

Ohio.—Beebe v, Brownlee, App., 109 
NE2d 628. 

Okl—Nelson v. Huckins, 82 P.2d 811, 
183 Okl. 325. 

Pa.—In re Wanamaker'a Estate, 167 
A. 692, 312 Pa. 362. 

S.C.—Brooks v. Central Baptist 
Church, 193 S.B. 826, 186 S.C. 200 
—^United Timber Corporation v. 
Mullins Lumber Co., 141 S E. 16, 
142 S.C. 477—Du Bose v. Kell, 89 S. 
E. 655, 105 S.C. 89. 

Tex.—Jones v. Bllderback, Civ.App., 
290 S.W.2d 680—McAfee v. Shir¬ 
ley, Civ.App., 140 S.W.2d 932—Mar¬ 
tin V. Texas Co., Civ.App., 89 S.W. 
2d 260, error refused. 

Vt.—Sparrow v. Vermont Sav. Bank, 
117 A. 667, 96 Vt. 124. 

Wis.—^Weber v. Sunset Ridge, 68 N. 

6 C.J.S.—38 


W.2d 706, 269 Wis. 120, rehearing 
denied 70 N.W 2d 6, 269 Wis. 120. 

4 C.J. p 648 note 32—6 C.J. p 623 note 
47 [a] (3). 

16. Particular questlous or oouolu- 

sloUB held to be mixed questions or 
conclusions of law and fact: 

(1) Whether defendants’ stock 
was originally issued for full value. 
Colo—Sweet v. Barnard, 182 P. 22, 

66 Colo. 626. 

(2) Delivery of a deed. 

Colo—Doss V. Doss, 236 P. 129, 77 
Colo. 262 

Mont —Hayes v. Moffatt, 271 P. 433, 
83 Mont. 214. 

(3) Whether a transaction consti¬ 
tuted payment. 

Ill.—Federal Motor Truck Co v. 
Cook, 167 NE. 114, 336 III. 600 

(4) Construction of an ambiguous 
contract requiring resort to parol 
evidence to explain its terms. 

Tex—Kent v. Ryan, Civ.App., 20 S 
W 2d 1099, reversed on other 
grounds Ryan v. Kent, Com.App., 
36 SW2d 1007—Lamm & Co. v. 
Brannon, Civ.App., 244 S.W. 266. 

(6) Whether an agent without 
written authority was acting for 
principals in an agreement to lease. 
Mo.—Stevens v. Hurley, 279 S.W. 723, 
220 Mo.App. 1060. 

(6) Whether relation of employer 
and employee existed under contract 
as respected liability as employer 
for Injury to a third person. 

Cal.—Chapman v. Edwards, 24 P.2d 
211, 133 C A. 72. 

(7) Whether proof of a disputed 
signature to a private writing con¬ 
forms with the requirements of a 
statute. 

La.—Watts v. Collier, 72 So. 822. 
140 La. 99. 

(8) Conclusions, in a negligence 
case, as to what would have been the 
conduct of the ordinarily prudent 
person similarly circumstanced, and 
as to the application of this standard 
to the facts found. 

Conn.—Allen v. Benjamin Motors. 142 
A. 406, 108 Conn. 732. 
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(9) Situs of Ashing vessels for the 
purpose of local taxation. 

Mass.—^Atlantic Maritime Co. v. 
City of Gloucester, 117 N.E. 924, 
228 Mass. 619. 

(10) Finding by the probate court 
that the beneAclary of a trust had 
ratlAed an investment of the trust 
funds by the trustee. 

Mich.—In re Hoffman’s Estate, 162 
N.W. 962, 183 Mich. 67. 

(11) Whether defendant, a foreign 
corporation, was doing business in 
the state, whether persons served 
with process were its agents, and 
whether plaintiff was a resident of 
the state. 

S.C—Lipe V. Carolina, C. & O. Ry. 
Co., 116 SE. 101, 123 SC. 615, 30 
A.L.R. 248. 

(12) In an action for Injuries aris¬ 
ing from the use of hair-removing 
cream purchased at defendant's store 
by trade name, Anding and ruling 
that notice of breach of warranty, 
as required by statute, was sufA- 
cient. 

Mass.—Smith v. Denholm & McKay 
Co., 192 N.E. 631, 288 Mass. 234. 

(13) Other questions 

Conn.—Martin Tire & Rubber Co. v. 
Kelly Tire & Rubber Co., 122 A. 
102, 99 Conn. 396. 

Me—Shapiro v. Sampson. 102 A. 289, 
116 Me 614, 117 Me 172. 

N.M.—Casna v. White, 29 P.2d 488, 
38 N.M. 183 

RI—Clemence v. Mazika, 64 A.2d 
379, 73 R.I. 254 

S.C.—Edgar v. Southern Ry. Co., 49 
S.E2d 841, 213 SC. 446—Sullivan 
V. Latimer, 17 S.E. 701, 38 S.C. 168. 
4 C.J. p 648 note 33 [b]. 

17. Ala.—American Nat. Bank & 
Trust Co. V. Powell, 178 So. 21, 235 
Ala. 236. 

Arlz—Smith v. Pinner, 201 P.2d 741, 
68 Ariz. 115. 

Ark.—Lincoln Nat. Life Ins. Co. v. 
Huff, 197 S.W.2d 927, 210 Ark. 833 
—Conway v. Shuck, 167 S.W.2d 
777, 203 Ark. 669. 

Cal.—Relnert v. California Almond 
Growers Exchange. 70 P.2d 190, 9 
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not g^ve opinions on controversies or declare prin- | ciples of law which cannot have any practical ef- 


C.2d 181—Bettencourt v. Bank of 
Italy Nat. Trust & Savingrs Ass’n, 
IS P.2d 669, 216 C. 174 
McDonald v. Randolph, 181 P.2d 
909, 80 C.A 2d 367—Jensky v. State 
Bd. of Equalization, 156 P.2d 87, 67 
C.A 2d 612—Beryl wood Inv. Co. v. 
Graham. Ill P.2d 467, 43 CA.2d 
669—Bank of America Nat. Trust 
& Savings Ass’n v. Gillett, 97 P.2d 
875. 36 C.A.2d 463—'SValsh v. 

Walsh, 64 P.2d 763, 19 CA.2d 26— 
Robinson v. Fidelity & Deposit Co. 
of Maryland, App., 42 P.2d 653, 6 
CA2d 241—In re Barreiro’s Es¬ 
tate, IS P2d 1017, 125 C.A. 163— 
New York Life Ins. Co v Bank of 
Italy, 214 P. 61, 60 C A 602. 

Colo—Shearer v. Snyder. 171 P 2d 
663, 115 Colo. 232—Creel v. Pueblo 
Masonic Bldg Ass'n. 68 P.2d 23, 
100 Colo 281. 

Fla—OorpuB Juris Bsonudum quoted 

In Pace v. King, 38 So.2d 823. 827 
—Pasternack v. Bennett, 190 So 
56, 138 Fla. 663—Hull v. Lalne, 173 
So 701, 127 Fla 433. 

Ga.—Daniel v. Etheredge, 13 S E 2d 
763. 191 Ga. 793—Clarke v. Mayor 
and Council of Millen, 200 S E. 698. 
187 Ga. 185—Harvey v Greenfield. 
197 SE. 276, 186 Ga. 192—Nelson 
V. Estill, 165 SE 820. 176 Ga 626 
Hayes v O'Shield Buick Co., 94 
SE2d 44. 94 Ga App 177—Guy P 
Atkinson Co v. Fimlan, 68 S.E.2d 
236, 86 Ga App. 200, reversed on 
other grounds Fimlan v. Guy F 
Atkinson Co , 70 S.E 2d 762, 209 Ga 
113—Jackson v, Crimer, 24 S.E.2d 
603, 60 Ga.App. 18. 

Idaho.—Mason v. Hillsdale Highway 
Dlst, 154 P2d 490, 65 Idaho 833— 
Alpert V. Greenlee, 148 P 2d 777, 65 
Idaho 547. 

Ill.—Burgess V. John Raklios & Co., 
20 N.E.2d 117, 299 Ill.App 619— 
Bryan v. Pilgrim Nat Life Ins. 
Co.. 13 NE2d 860. 294 Ill App. 356 
—Wilson V. Griffith, 5 N.E.2d 691, 
288 Ill.App. 32—In re Petition of 
O'Connell, 282 Ill.App. 146—Ma.son 
& Trent Bros. v. Neal, 204 Ill App. 
538 

Ind —Talge Mahogany Co. v Bur¬ 
rows. 130 NE. 865, 191 Ind 167. 

Christian Feigenspan, Inc v 
American Hominy Co., 134 N E. 
903, 78 Ind App. 360. 

Iowa —Leach v. Iowa State Sav. 
Bank of Sioux City, 212 NW. 748, 
204 Iowa 497, opinion supplement¬ 
ed 216 N.W. 728, 204 Iowa 497— 
Zaiser v. Consolidated Independent 
School Diet, of Mondamin, Harri¬ 
son County, 186 N.W. 66, 193 Iowa 
974—Van Gorden v. Schuller, 185 
N.W. 604, 192 Iowa 853—Kephart 
V. Burianek, 169 N.W. 631, 184 Iowa 
1316. 

Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass’n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan. 78— 


Robbins v. Kansas City, 163 P.2d 
630, 160 Kan. 426—Bohl v. Teall, 
126 P.2d 216, 166 Kan 506. 

Ky.—Sheets v. Winans, 286 S.W 2d 
601—Schamback v. Brumleve, 201 
S.W.2d 903, 304 Ky. 616—Martin 
V. Martin, 160 SW.2d 696, 286 Ky. 
408—Smith V. Ward. 132 SW2d 
762, 280 Ky. 173—Morgan v Mea- 
cham, 130 S.W.2d 992, 279 Ky. 626 
—Livingston County v Dunn, 92 
S.W.2d 348, 263 Ky 366 

La—Succession of Pujol v. Manning. 
59 So.2d 466, 221 La. 466—Cohen 
V. Grace. 62 So 2d 297, 219 La 91— 
Tucker v. Illinois Cent R. Co., 76 
So 212, 141 La 1096. 

Betz V Hearin Tank Lines, App , 
76 So 2d 366—Industrial Loan & 
Inv. Co V. Price, App , 31 So 2d 881 
—Craddock v Jones, App , 143 So 
529. 

Md.—Frederick County Com'rs v. 
Page. 164 A. 182. 163 Md 619 

Mich —Moore v. Provost, 172 N.W. 
410, 205 Mich 687. 

Minn—Scattergood v. Keil, 45 N.W 
2d 650, 233 Minn. 340—Pratt v 
Martig. 234 NW 464, 182 Minn 
250—Thornton Bros. Co v North¬ 
ern States Power Co., 186 N.W. 863, 
161 Mmn. 435. 

Miss—Firestone Tire & Rubber Co. 

V Fried. 32 So 2d 454, 202 Miss 
370—Torian v. Sanders, 172 So 
142, 178 Miss 18 

Mo—Donahoo v Illinois Terminal 
R Co. 276 SW2d 244—Crandall 

V McGllvray, 270 S.W 2d 793— 
Stone V Farmington Aviation 
Corp, 253 SW2d 810, 363 Mo 803 
—Tillman v Melton, 165 S W 2d 
684, 360 Mo 155—City Water Co 
V. City of Sedalla, 231 SW 942, 
288 Mo 411—Simmons Hardware 
Co V. City of St Louis, 192 S.W 
394. 

Borrini v. Pevely Dairy Co, 
App., 183 S W.2d 839—Schuetzel v. 
Grand Aerie Fraternal Order of 
Eagles, App., 164 S.W.2d 135— 
Sanders v Kan.sas City, 107 S.W.2d 
795, 232 Mo App 407 

Neb—State v Stanton County, 161 
N.W 264, 100 Neb 747. 

N.H—Russo v Slawsby. 146 A 608, 
84 N.H 89—Barber v. School Board 
of Rochester, 135 A. 159, 82 N.H 
426. 

N.J.—Evans v. Rosenberg, 66 A 2d 65, 
1 N J 590. 

Barnes v P & D Mfg. Co , 187 A 
186, 117 N J Law 156 

N.Y.—Kllngenstein v Coolidge Hold¬ 
ing Co, 238 NYS. 370, 228 App 
Div. 627—Meisel v. Central Trust 
Co. of New York, 162 NYS. 446, 
176 App.Div. 971. 

N.C—Bailey v. Bryson, 198 S.E. 622, 
214 N.C. 212—First Nat. Bank v. 
Stone, 197 S.E 132, 213 N.C 698— 
In re Parker, 184 S.E. 632, 209 N.C. 
693—^National Exchange Bank of 
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Chester, S C, v. Sklut, 162 S.E. 
697, 198 N.C. 689. 

Okl.—Fernow v. Gubser, 162 P.2d 
636, 196 Okl 63—Thompson v. Gen¬ 
eral Outdoor Advertising Co., 161 
P.2d 879, 194 Okl. 300—Munger v. 
Elliott, 100 P.2d 876, 187 Okl. 19— 
Ward V. State. 66 P 2d 136, 176 Okl 
368. 

Pa.—Freeman v. Abraham, 46 A.2d 
226, 353 Pa 330—McRoberts v. 

Burns, 34 A 2d 519, 348 Pa 166 
In re Kearney, 7 A.2d 169, 136 
Pa Super. 78—Smiles v. Daube, 198 
A. 457, 130 Pa.Super 566—Lessy 
V. Great Atlantic & Pacific Tea 
Co. 183 A. 657, 121 Pa Super 440. 

SC—Simon v. Strock, 39 S E 2d 209, 
209 SC. 134, 168 A.L R. 596 

Tenn—Knott v Stewart County, 207 

5 W 2d 337, 185 Tenn. 623—South¬ 

ern Coal Co. V. McCanless, 192 S. 
W2d 1003, 183 Tenn 457-Van 

Dyke v Thompson, 189 S.W 62, 136 
Tenn. 136 

Nichols V Todd, 101 S.W 2d 486, 
20 Tenn App 564 

Tex —Guilliams v. Koonsman, Civ. 
App, 274 S W 2d 135, reformed on 
other grounds and affirmed 279 S 
W2d 679, 164 Tex 401—Amstater 
V Andreas, Civ App , 273 S W 2d 
95, error refused no reversible er¬ 
ror—International Broth of Team¬ 
sters, Chauffeurs, Warehousemen 

6 Helpers, Loral No 393 v Mis¬ 
souri Pac Freight Transport Co, 
Civ App , 220 SW.2d 219, error re¬ 
fused no reversible error—Brook 
v Morriss, Morrlss & Boatwright, 
Civ App, 212 SW.2d 267—Booth 
v Amicable Life Ins Co, Civ 
App, 143 S W.2d 836, error dis¬ 
missed, judgment correct—Rosen- 
field V Bevill, Civ App , 143 S W 2d 
414, error di.smissed, judgment cor¬ 
rect—Cline V. Niblo, Civ.App , 286 
S W 298, reversed on other 
grounds. Com App, 292 SW 178, 
modified on other grounds 8 S W 2d 
633, 117 Tex 474, 66 A L R 916 

Utah—Alder v. Crosier, 168 P 83, 60 
Utah 437. 

Vt -Ricci v. Bove’s Estate, 78 A 2d 
13, 116 Vt. 406 

Va—Heath v Mooers, 199 SE 619, 
171 Va. 397—Crump v Bronson, 
191 SE 663, 168 Va. 527—Frizzell 
V. Frizzell, 141 SE 868. 149 Va. 
815. 

Wash.—Pacific Nav. & Trading v 
National Organization of Masters, 
Mates & Pilots of America, West 
Coast Local 90, 207 P.2d 221, 33 
Wash.2d 675—Simmons v. Cowlitz 
County. 120 P.2d 479, 12 Wash.2d 
84—Inland Finance Co. v. J. B. In- 
gersoll Co.. 213 P. 679, 124 Wash. 
72—Goldsby v. City of Seattle, 197 
P. 787, 116 Wash. 666. 

W.Va.—Stephenson v. Kuntz, 49 S.E. 
2d 235, 131 W.Va. 699. 
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feet in settling the rights of the litigants.^® They bench and bar of the state.’ Questions not direct- 
consider only those questions that are necessary for ly involved in an appeal, or not necessary or rele- 
the decision of the case and do not attempt further vant to, or material in, the final determination of 


“to lay down ‘a rule of guidance or 

Wls.—Minoequa Renort Asa’n v. 
Stack. 74 N.W.2d 142, 271 Wls 472 
—Fort Howard Paper Co. v. Paper 
Converting Mach. Co, 276 NW. 
131, 226 Wls. 143—McIntyre v. Car- 
roll, 214 N.W. 366, 193 Wls 382-~P 
W. Woolworth Co. v Vogelsang, 
187 N.W. 178, 176 Wls 366. 

4 C.J. p 644 note 48 [b]. 

Advisory opinions will not be giv¬ 
en. 

Miss—McLendon v Laird, 62 So 2d 
497, 211 Miss 662—Fighting Hayou 
Drainage Dist. v. Leflore County, 
177 So 6, 180 Miss. 223—Baldwyn 
V. Board of Barber Examiners, 146 
So. 240, 164 Miss. 744—White v 
Franklin, 140 So. 876, 166 Miss 
729. 

N.Y—Fraloll v Praioli, 160 N.Y.S.2d 
666, 1 A.D.2d 967. 

ND—In re Novak's Estate, 11 N.W. 
2d 64. 73 N.D. 41. 

I’a—Brooks v. Conston, 58 A 2d 463, 
359 Pa 141. 

R.I —Ithode Island Hospital Trust 
Co. V. Davis, 29 A.2d 647, 68 RI 
401. 

Tex—Colorado River Western Ry v 
Texas & N. O. R Co, Civ App , 283 
S W 2d 768, error refused no re¬ 
versible error. 

Wis.—Schunim v Milwaukee Coun¬ 
ty, 45 NW 2d 673, 268 Wis. 266. 

Powers of the courts not invoked 

Where the fact.s In the record are 
such that the powers of the courts 
are not called into action for con.sid- 
cratlon or decision by them of ques¬ 
tions presented on appeal, such ques¬ 
tions cannot be considered 
Mo—Slate ex rel Waterworth v 
Harty, 213 SW 443, 278 Mo 685 

Xn the ahsenoa of any defendant 
who would he hound by a decision, 
questions will not be decided 
Va—Commonwealth v. Chilton Malt¬ 
ing Co. 152 SE 336, 164 Va. 28. 

Judgment on pleadings 

On appeal from an order granting 
plaintiff’s motion for judgment on 
the pleadings, where plaintiff is 
clearly not entitled to all the relief 
demanded, the appellate division, in 
reversing, is not called on to decide 
whether she is entitled to any re¬ 
lief. 

N.Y —Meisel v. Central Trust Co. of 
New York, 162 N.Y S. 446, 175 

App.Piv. 971. 

Persons not parties; parties not ap¬ 
pearing 

(1) The court will not pass on a 
question affecting the rights of per¬ 
sons not before the court and not 
parties to the litigation. 


precedent to the | 

Ky—Tillman v. Blackburn, 124 S W. 
2d 756. 276 Ky 550—Ryan v Com¬ 
missioners of Water Dlst No. 1 of 
Kenton County, 296 SW. 1023, 220 
Ky. 822. 

(2) No opinion will be expressed 
as to the merits of matters between 
parties not appearing before the su¬ 
premo court. 

Colo.—Engineers’ Const. Corporation 
V. Tolbert, 223 P 66, 74 Colo. 642. 
Questions presented in another 
case and argued by plaintiff, but not 
involved in the present suit, will not 
be considered. 

N H.—Barber v. School Board of 
Rochester. 135 A. 159, 82 N.H. 426 

Sequests waived 

(1) Where requests raising a ques¬ 
tion were waived, the question is not 
before the court for review. 

Mass—Stauffer v Koch, 114 N E. 
750, 225 Mass 625 

Mich—Detroit Bar Ass’n v. Union 
(Guardian Trust Co, 276 NW 366, 
282 Mich 216, followed in Detroit 
Bar Ass'n v Detroit Trust Co, 276 
N.W 372. 282 Mich 237. and De¬ 
troit Bar Ass’n v Equitable Trust 
Co, 276 NW 373, 282 Mich 238, 
rehearing denied 281 N.W. 432, 282 
Mich 707 

(2) Correctness of part of Judg¬ 
ment need not be decided where 
plaintiffs in error, although question¬ 
ing such part, requested affirmance 
of judgment as entered. 

Tex—Setlcgasl v Second Nat Bank, 
87 SW2d 1070, 126 Tex 330, 102 
A I.* II 680 

Buies for future use of premises 

On appeal from a judgment enjoin¬ 
ing the use of a right of way com¬ 
plained of, the court will not, as 
urged by the parties, lay down gen¬ 
eral rules with respect to the future 
use and enjoyment of the premises 
Wis—F W Woolworth Co v Vo¬ 
gelsang, 187 N.W. 178, 176 Wis. 
366 

Where only oue defeadiULt has ap¬ 
pealed, it is unnecessary to consid¬ 
er the correctness of the chancellor’s 
decision as to other defendants. 

Ark.—Manwarlng v. Farmers' Bank 
of Commerce, 213 S.W. 407, 139 
Ark 218 

Not hound hy speoiflo prayer of peti¬ 
tion 

A reviewing court is not bound by 
the specific prayer of the petition 
filed in the trial court. 

Mo.—Merz v. Tower Grove Bank & 
Trust Co., 130 S.W.2d 611, 344 Mo. 
1160. 

18. Ala.—Compton v. Compton, 177 
So. 900, 235 Ala. 174. 
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Ark.—Kirk v. North Little Rock Spe¬ 
cial School Dist., 298 S.W. 212, 174 
Ark. 943 

Conn.— Corpus Juris Beouaduu oitsd 

in Eastern Electric Construction 
Co V. Morrissey, IIB A.2d 427, 428, 
142 Conn 74 2—Llnahan v. Llna- 
han, 39 A 2d 895. 131 Conn 307. 

Fla.— Corpus Juris Secundum quot¬ 
ed in Pace v. King, 38 So.2d 823, 
827. 

Ga—Joel Bailey Davis, Inc. v. Poole, 
22 SE2d 795, 194 Ga. 824—Flem¬ 
ing V May. 9 SE2d 657, 190 Ga. 
413—Moss V Youngblood, 200 S.E. 
689, 187 Ga. 188. 

Ill —Holdoway v. Choisscr, 27 N.E 2d 
228, 305 Ill App 20 

Ind.—Muncie Building Trades Coun¬ 
cil V. Umbarger, 17 N E 2d 828, 215 
Ind 13 

Kan—Ellis v. Kroger Grocery & 
Baking Co. 152 P.2d 869, 169 Kan. 
226 

Ky.—Central Kentucky Traction Co. 
V. City of Winchester, 191 S.W. 
636, 173 Ky 806 

Mass.—City of New Bedford v. New 
Bedford, Woods Hole, Martha’s 
Vineyard & Nantucket S S. Au¬ 
thority, 114 NE2d 653, 330 Mass. 
422. 

Miss—Ramsay v. Ramsay, 87 So. 
491, 125 Miss 185, 14 A L.R 712. 
suggestion of error sustained on 
other grounds 88 So. 280, 126 Miss. 
716 

Tenn.—General Outdoor Advertising 
Co V Coley, 131 S W 2d 305, 23 
Tenn.App 292 

"Courts sit not for the determina¬ 
tion of speculative or declaratory 
que.stions but only for the settlement 
of live rights actually controverted 
in particular cases ’’ 

Mass —Independent-Progressive Par¬ 
ty v Secretary of Commonwealth 
of Massachusetts, 164 N E. 654, 
656, 266 Mass. 18 

Teohnioal ohjeotioua not going to 

the merits of the case need not be 
determined hy an appellate court. 
Utah—Caldwell v. Erickson, 213 P. 
182, 61 Utah 265 

19. Colo —Board of Com’rs of Mont¬ 
rose County V Wharton, 261 P. 4, 
82 Colo 466. 

4 C J p 649 note 35 

Fla— Corpus Juris Secundum quoted 

in Pace v. King. 38 So 2d 823. 827. 

Not every contention nuide hy 

counsel in their argument must be 
followed out and decided by the su¬ 
preme court on appeal. 

Kan.—Taft v. Hyatt, 181 P. 661. 106 
Kan. 36. 
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the cause, will not be considered or decided by an | appellate court,unless, it has been held, they 


MX U.S.—Great Northern By. Co. v. 
Weeks. ND., 66 S Ct. 426. 

Ala—Starlha v. Hagood, 40 So.2d 85. 
262 Ala. 158—Sandlin v. Blanchard, 
88 So.2d 472, 260 Ala. 170—^News 
Employees Benevolent Soc. v. Agrri* 
cola, 200 So. 748, 240 Ala. 668— 
Alabama Power Co. v. City of 
Scottaboro. 190 So. 412, 238 Ala 
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ed Wheeler v. Pue. 48 S Ct. 19. 
276 U.S 483. 72 L Ed 385—Anacon¬ 
da Copper Mining Co. v. Pilot- 
Butte Mining Co, 153 P. 1006, 51 
Mont. 443—Brundy v Canby, 148 
P 315, 50 Mont 454 
Neb—Laverty v. Cochran, 271 NW 
354, 132 Neb 118—Goorgen v. De¬ 
partment of Public Works of Ne¬ 
braska, 243 NW. 886, 123 Neb 648 
— State V Stanton County, J61 N 
W. 264, 100 Neb 747 
Nev—Mikulich v Carner, 228 P 2d 
257. 68 Nov 161—Wittenberg v 

Wittenberg, 55 P 2d 619, 56 Nev 
442—Ward v Scheellne Banking & 
Trust Co. 22 P.2d 368, 64 Neb. 442 
—Kingsbury v Copren, 224 P 797, 
47 Neb. 466—Parks v Western Un¬ 
ion Telegraph Co, 197 P 580, 45 
Neb 411, reheard 204 P. 884, 45 
Neb 411 

NH—Smith V. Boston & M R. R , 

190 A 697, 88 N H. 430, reheard 

191 A 833, 88 N.H 430—Petition of 
Derry Electric Co., 184 A 366, 88 
N.H. 46—Kuba v. Devonshire Mills, 
99 A, 91. 78 N.H. 246—Albertson & 
Co. v Shenton, 08 A 616, 78 N H. 
216 

N J.—City of Clifton v Creslhaven 
Cemetery Ass'n, 71 A.2d 655, 6 N J. 
Super. 391. 

Evening Times Printing & Pub¬ 
lishing Co. V. American Newspa¬ 
per Guild. 199 A. 698, 124 N.J.Eq. 71 
—Second Nat Bank v. Curie, 172 A 
660, 116 N.J.Eq. 101—Rose v. Jer¬ 
ome Harvey Development Co., 166 
A. 149, 113 N.J.Eq. 161—Orange 

Soc. of New Jerusalem v. Konski, 
122 A. 763, 95 N.J.Eq. 264—McCar- 


6 C.J.S. 

ter V. Lehigh Valley R. Co. of New 
Jersey. 96 A. 1017. 86 N J Eq. 168. 

Sommer v. Mackay, 160 A. 496, 
10 N.J.Misc. 644. 

N.M.—Crist v. Town of Gallup, 183 
P 2d 166, 61 N.M. 286—Sandell v. 
Norment, 145 P. 269. 19 N.M. 649. 
N.Y.—Advance Music Corp. v. Amer¬ 
ican Tobacco Co., 70 N.E,2d 401, 296 
N Y 79—Turner v. Edison Storage 
Battery Co., 161 N.E. 423, 248 N.Y. 
73 

Antoni Ravioli & Baking Co v. 
Freeze Foods, Inc, 160 N Y.S 2d 
3G4, 1 A D 2d 953—Hirshhorn v 

I Hinshhorn. 112 NYS.2d 841, 280 
I App Div 791—Winston v Sauger- 
ties Farms. 29 N.Y.S.2d 292. 262 
App Div 435, affirmed 39 N E 2d 
934, 287 N.Y 718—Richardson v. 
Brainard, 3 N Y.S 2d 241, 254 App 
Div. 631—Hltz V. Garflnkel, 283 N 
Y.S 872, 246 App Div 728—Hitz 
V. Garflnkel, 283 N.Y S. 872. 246 
App Div. 728—Common School 
Dist. No. 9, Town of Islip, Suffolk 
('ounty V. Tooker, 272 NYR 188. 
242 App Div 644—In re Auditore's 
Adm’x, 229 N Y S 414, 223 App 
Div 654, modified on other grounds 
164 NE 242. 249 NY 335, 62 AT. 
R. 651, motion denied 166 NE 316. 
250 N Y 637—Brady v P^rlangcr, 

177 NYS 301, 188 App Div 728— 
Seaward v Tasker, 156 NYS 243, 
171 App Div 964 

Lissberger v Bu.<th Terminal R 
Co, 197 NYS 281. 119 Misc 691 
—Ashner v Farmers’ Loan & Trust 
Co, 169 NY.S 507, 102 Misc 658 
Appelman v Shapiro, 176 NYS. 

20 

NC—Holden v Totten, 35 S E 2d 
635, 225 N C 568—Brown v South¬ 
ern Paper Products Co , 24 S E 2d 
336, 222 NC 630—Yadkin Valley 
Motor ("Jo v Home Ins ('o of New 
York, 16 S E 2d 817, 220 NC 168 
—Cavarnos-Wright Co v Blythe 
Bros Co. 8 S E 2d 924, 217 N C 
683—Ward v. Sewell, 199 S E 28, 
214 NC. 279—Williamson v City 
of High Point, 196 S E 90. 213 NC 
96—Flake v Greensboro News Co , 

195 SE 55, 212 NC 780—DeHart 
V. Jenkins, 190 SE 218. 211 NC 
314—In re Parker, 184 S E. 632. 209 
N C 693—Booth v. Hairston, 136 S. 
E 879, 193 N.C. 278. 67 A.L.R. 1186, 
petition dismissed 141 SE 480. 

196 NC. 8—Campbell v High 
Point, T. & D. R ^"o . 159 S.E. 327, 
201 N C. 102—Knight v. Lewark, 
164 SE 624, 199 N.C. 407—Booth 
V. Hairston, 136 S E. 879, 193 N C. 
278, 67 A.L.R. 1186, rehearing dis¬ 
missed 141 S E. 480. 195 N.E 8— 
Homey v. Price, 128 S.E. 321, 189 
N.C. 820—Pegram v. Town of Can¬ 
ton, 103 S.E. 371, 179 N.C. 700— 
Pritchard v. Williams, 101 S.E. 85, 

178 N.C. 444—Jacobs v. Williams, 
91 S.E. 961, 173 N.C. 276—Ring v. 
Mayberry, 84 S.E. 846. 168 NC. 663 
—Tucker & Carter Rope Co. v* 
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Southern Aluminum Co., 81 6.K. 
771, 166 N.C. 672 

N.D.—Coverston v. Grand Forks 
County, 23 N.W.2d 746, 74 N.D. 562 
—In re Novak’s Estate, 11 N.W.2d 
64, 73 N.D. 41—Moug: v. Workmen’s 
Compensation Bureau. 297 N.W. 
129, 70 N.D. 656—Quaschnick v. 

Sandbo, 239 N.W 164, 61 N D. 699 
—State Bank of Bowman v. Nel¬ 
son, 186 NW 766, 48 N.D. 702— 
Klimpel v. Hayko, 182 N.W. 635, 47 
N.D. 416—Boelter v. Crist. 157 N. 
W. 116, 33 ND. 331—Northwestorn 
Mut Savingrs &. Loan Ass’n v 
White, 163 NW. 972, 31 N.D. 348— 
Heald v. Strong, 138 N W. 1114, 24 
N.D. 120. 

Ohio—Witham v. South Side Build¬ 
ing & Loan Ass’n of Lima, 15 N E. 
2d 149, 133 Ohio St 660 

Ach V. Joseph R. Peebles’ Sons 
Co, 17 N.E.2d 302, 69 Ohio App 
137, appeal dismissed 14 N E 2d 
930, 133 Ohio St. 661—Stanton v 
Schmidt. 186 N.E. 861, 46 Ohio 
App 203 

Krumm v Cunoo, 12 Ohio Supp 
97, affirmed, App. 47 N E 2d 1003. 

City of Cincinnati v Baltimore 
& O. S. W. R. Co., 17 Ohio Cir Ct., 
NS. 137. 

Okl—Thompson v Giddings, 276 P 
2d 229—City of Tulsa v Devine, 
148 P2d 170. 194 Okl 190—Bigg.s 

V Federal Land Bank of Wichita, 
95 r2d 902, 186 Okl 99—Musick 

V State ex rel Miles, 90 P 2d 631, 
185 Okl 140—Nicholson Corpora¬ 
tion V Fergu.son, 243 P 195. 114 
Okl 10—I^iansford v. Gloyd, 216 P 
198, 89 Okl 232—Provens v Ryan, 
156 P 351. 67 Okl 176 

Or—Benedict v Harris. 77 P 2d 442. 
158 Or 613—Winters v Falls 
Lumber Co, 31 1* 2d 177, 146 Or 
692—Mt Vernon Nat Bank v 

Morse, 264 P 439. 128 Or. 64— 

Standring v. Gordon, 246 P 361, 
118 Or 339— Do Vol v Citizens’ 
Bank, 233 P 1008, 113 Or 695— 
Slayton v Twohy Bros Co, 194 1*. 
682, 98 Or 536—Emmons v South¬ 
ern Pac Co, 191 P. 333, 97 Or. 263 
—Farrell v Davis, 161 P. 703, 85 
Or 213—Savage v. Savage, 94 P. 
182, 51 Or 167 

Pa—Alpern v. Coe, 42 A.2d 542, 362 
Pa. 208, 161 AL.R. 1046—In re 
Carson’s Estate. 37 A 2d 488, 349 
Pa 529—Suermann v. Hadley, 193 
A 646, 327 Pa 190—Gordon v. Mo¬ 
hawk Bond & Mortgage Co , 176 A 
422, 317 Pa. 267—In re Whitty’s 
Estate, 176 A. 871, 316 Pa 651— 
First Nat Bank v. Baird, 160 A. 
165, 300 Pa 92—Duggan v. Duggan. 
140 A. 342, 291 Pa. 666—Listie Coal 
Co V. Farmers’ National Bank of 
Somerset, 135 A. 105, 287 Pa 337— 
Unger v Edgewood Garage, 134 A 
394. 287 Pa. 14—^Norristown Trust 
Co. V. Montgomery Transit Co, 120 
A. 462, 276 Pa. 488—In re Wood¬ 
ward & Williamson, 118 A 662. 274 


Pa. 667—In re Monnia's Estate, 113 
A. 660. 270 Pa. 367. 

State of Ohio ex rel. Squire v. 
Union Trust Co. of Pittsburgh, 8 
A.2d 476. 137 Pa.Super. 76—Dor- 
rington v. Manning, 4 A.2d 886, 
136 Pa.Super. 194—School Dist. of 
Baldwin Tp. v. Pittsburgh Termi¬ 
nal Coal Corporation, 200 A. 885, 
132 Pa.Super. 148—Home Protec¬ 
tive Savings & Loan Ass’n v. Mc¬ 
Carter, 68 Pa.Super. 120. 

R I.—Hogan v. Taylor, 13 A 2d 262, 
64 R.I 471—Colavecchio v. Marsel- 
lo. 9 A 2d 708, 63 R.I 499 

S C.—Johnson v. Atlantic Coast Line 
R Co, 92 SE 2d 847, 229 SC 329 
—Momeier v. John McAlister, Inc , 
3 S E 2d 606. 190 S C 629—Justus 
v Universal Credit Co, 1 S E 2d 
60S, 189 SC 487—Charlotte Barber 
Supply Co V Branham, 191 S E 
891, 184 SC. 184—Minnaugh v Ba¬ 
ker, 98 SE 337, 111 SC. 490— 
Walker v. Taylor, 88 S.E 300, 104 
SC 1. 

SD—Wolff V Stenger, 239 NW 181. 
69 SD 231—Tripp v. First Nat 
Bank, 205 N W. 666. 49 S D 9—Mc¬ 
Lean v Merriman, 175 NW 878, 42 
S D 394—Viland v Board of Edu- 
<’atlon of Independent School Dlst 
of Bebicn. 158 NW. 006, 37 SD 
412, reheard 161 NW 810, 38 S D 
440. 

Tenn—Siegel v Holland, 102 S W 2d 
1028, 171 Tenn 327—Wilson v 

Dalton. 7 S W 2d 812, 157 Tenn 211 
—Nashville Packet Co v Neville. 
236 SW 64. 144 Tenn 698—Madi¬ 
son Trust Co V Stahlman, 183 S 
W. 1012, 134 Tenn 402 

General Outdoor Advertising Co 
V C4)loy, 131 SW2d 305, 23 Tenn 
App 292—Nashville Gas & Heat¬ 
ing Co V Phillips, 69 SW.2d 914, 
17 Tenn.App 648. 

Tex—Big Three Welding Equipment 
Co V Outcher, Rolfs, Cummings, 
Inc . 229 S W 2d 600, 149 Tex 204-— 
Whittenburg v Miller, 164 S W 2d 
497, 139 Tex. 68G —Suttegast v. 

Second Nat Bank, 87 S W 2d 1070. 
126 Tex 330, 102 ALR 680—Ben¬ 
nett V Sun Oil Co , 84 S W 2d 693, 
126 Tex. 269—Mlssouri-K -T. U 
Co of Texas v. Rockwall County 
I.ievee Improvement Dist No 3, 
297 SW 206, 117 Tex 34—Robbins 
v. IJmestone County, 268 S W 915. 
114 Tex 346, answers to certifled 
questions conformed to, Civ.App, 
272 S W 626, 

Taylor v U. S Fidelity & Guar¬ 
anty Co, Com App., 283 S W. 161 
—Park V. Rich, Com.App,, 216 S W 
14 6. 

Moonehyan v. Benedict, Civ App , 
284 S.W 2d 741, error refused no 
reversible error—Gull Hams v. 
Koonsman, Civ.App., 274 S.W. 2d 
136, reformed on other grounds 
and affirmed 279 S.W 2d 679, 164 

I Tex. 401—Thomason v, Ulmer, Civ. 
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App,, 274 S.W.2d 103—Walsh v. 
Walsh, Civ.App., 266 S.W.2d 240— 
Reeves v. Houston OH Co. of Tex., 
Civ.App., 230 S.W.2d 255, error re¬ 
fused no reversible error—Pied¬ 
mont Fire Ins. Co. v. Dunlap, Civ. 
App., 212 SW.2d 996, error refused 
no reversible error—Steptore v. 
San Antonio Transit Co., Civ App , 
198 S.W.2d 273—McGregor v. Allen, 
Civ App, 196 S.W 2d 946, error dis¬ 
missed—Humble Oil & Refining Co. 
v Flanagan, (hv App, 166 S.W.2d 
608, error refused—Hurley v. 
Reynolds, Civ App, 167 S-W.2d 

1018—Nelms v. Electro-Ball Co , 
Civ.App. 157 SW.2d 681, error re¬ 
fused—Edsall v Hutchings, Civ. 
App., 143 S W 2d 700, error refused 
—I’anhandle & S F Ry. Co. v. 
Montgomery, Civ App., 140 S.W 2d 
241—Sisk V Richards, Civ App., 

130 S.W.2d 1076—Johnson v. Bal¬ 

lard, Civ App, 111 S.W 2d 836— 
Tippit v Nettleton, Civ App, 100 S 
■W.2d 409—McFaddm v. Hebert, 

Civ App, 100 S W.2d 140, reversed 
on other grounds 104 S W2d 476. 
129 Tex 499, rehearing denied 105 
SW.2d 660, 129 Tex 499—Gaines 
v. Traders & General Ins. Co., tMv. 
App. 99 SW2d 984, error dis¬ 
missed—Pure Oil Co. v. Ross, Civ 
App, 98 SW,2d 1046, reversed on 
oth(‘r grounds 111 S W 2d 1076, 

131 ^ex 41—Panhandle Compress 

& Warehouse Co v. Borum, Civ. 
App, 95 S W 2d 185, error dismiss¬ 
ed—Harris v Thornton's Depart¬ 
ment Store, Civ App , 94 S W 2d 849 
—Southland Greyhound Lines v. 
King. Civ App, 81 S W.2d 121— 
Ohio Casualty Ins. Co. v. Stewart, 
Civ App. 76 SW.2d 873—Tallubas 
V Wing Chong, Civ.App, 72 S W 2d 
636—Shaw v Warren, Civ.App , 68 
S W 2d 588—Shaw v. Nunn, Civ. 
App, 59 S W 2d 367—Mlnneapolis- 
Moline Power Implement Co v. 
Oatzkl, Civ App, 67 S W 2d 693— 
Benson v Travelers’ Ins Co, Civ. 
App, 40 S W 2d 966—Cross v. Wil¬ 
son. Civ App , 33 S W 2d 676—Shaw 
v Shaw. ClvApp., 28 S W 2d 173— 
Davisson v Eastland County, Civ. 
App , 6 S W 2d 782, affirmed East- 
land County v Davisson, Com App, 
13 S W 2d 673—Laminack v Black, 
Civ App, 3 SW2d 824—St Louis 
Southwestern Ry Co of Texas v. 
Inman. Civ App , 293 S W 660, re¬ 
versed on other grounds Inman v. 
St Louis Southwestern Ry Co. of 
Texas, Com App, 288 S.W. 16— 

United Chemical Co v. Leathers, 
Civ App. 285 SW. 918—Bush v. 
City of Denton, Civ.App, 284 S.W 
251—King Lumber Co. v Blue 
Ridge Mill Co, Civ.App, 280 S W. 
621—Naber v Brundage, Civ.App , 
273 SW 609—Maxwell v. Winner 
Gas Stove Co., Civ.App., 263 S.W. 
944—Harris v. Texas Employers’ 
Ins. Ass’n, Civ.App. 267 S W. 998 
—Wunsch v Burlington State 
Bank, Civ.App., 248 S.W. 135—Bell 
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V. Gaines, Clv.App., 287 S.W. 846 
—Templeton v. Northern Texas 
Traction Co., Clv.App., 217 S.W. 
440, dismissed for want of juris¬ 
diction—Teat V. Perry, Clv.App., 
216 S.W. 650—^National Equitable 
Soc. V. Revelre, Clv.App., 209 S.W. 
799, error refused—Jones v. Wichi¬ 
ta Valley Ry. Co., Clv.App., 196 S. 

W. 890—Baugrh v. Houston, Civ. 
App., 193 S.W. 242, error refused— 
Uhr V. Liambert. Clv.App., 188 S.W 
946—Ft. Worth & D. C. Ry Co. v. 
Gatewood, Clv.App., 186 S.W. 932, 
affirmed Gatewood v. Ft. Worth & 

D. C. Ry. Co., 232 S.W. 493, 111 
Tex. 291—Lawson v. Port Arthur 
Canal & Dock Co., Clv.App., 185 
S.W. 600, error refused—^Harris v. 
Hamilton, Clv.App., 186 S.W. 409, 
reversed on other grrounds, Com 
App., 221 S.W. 273. 

Utah.—^Ward v. United Grocery Co, 
36 P.2d 99, 84 Utah 437—Strong v. 
Granite Furniture Co., 294 P. 303. 
77 Utah 292, 78 A.L.R. 466—Guar- 
anty Mortg. Co. v. Flint, 240 P. 176, 
66 Utah 128—Caldwell v. Erickson. 
213 P. 182, 61 Utah 265. 

Vt.—^Manatee Loan & Mortgage Co. 
V. Manley's Estate, 175 A 14, 106 
Vt. 366—Johnson v. Wells-Lam- 
son Quarry Co., 153 A. 203, 103 Vt 
178—Residents of Royalton v. Cen¬ 
tral Vermont Ry. Co., 138 A 782, 
100 Vt. 443—^Davls v. Dunn, 98 A 
81, 90 Vt. 253, Ann,Cas.l918D 994. 
Va.—Holladay v Colt, 177 S.E. 862, 
163 Va. 866—Barbee v. Murphy, 
141 S.E. 237, 149 Va. 406—Chesa¬ 
peake & O. Ry. Co. V. Palmer, 140 

5 E. 831, 149 Va. 660—Norfolk 

Southern R. Co. v. Mabe, 132 S.E 
692, 146 Va. 813—Riddick v. King. 
128 S.E. 462, 142 Va, 350—Britton 

6 Kennedy v. Terry, 107 S.E. 687, 
130 Va. 34—Bradshaw v. Booth, 
106 S E. 555, 129 Va 19. 

Wash.—Goff V. City of Seattle, 86 P. 
2d 222, 197 Wash. 666—Matthews 

V. Parker, 299 P. 354, 163 Wash. 10 
—^Mlskey v. Mazey, 274 P. 698, 160 
Wash. 676—Tillamook Bay Fish 
Co. V. McGovern, 260 P. 268, 146 
Wash. 403—Creegan v. Thompson, 
241 P. 10, 136 Wash. 606—Bemis v. 
Meyer, 206 P. 666, 119 Wash. 699— 
Carlson v. Herbert, 203 P. 30, 118 
Wash. 82—Hendrickson v. Grays 
Harbor Ry. & Light Co., 152 P. 
992, 88 Wash. 146. 

W.Va.—Peerless Carbon Black Co. v. 
Gillespie, 106 S.E. 617, 87 W.Va. 
441—Browning v. Hoffman, 103 S 

E. 484, 86 W.Va. 468—Columbia 
Gas & Electric Co. v. Moore, 93 S. 
B. 1051, 81 W.Va. 164—L. L. Wink- 
elman & Co. v. Blue. 92 S.E. 124, 79 

W. Va. 618. 

WlB.—In re Cooper’s Will, 34 N.W.2d 
667, 253 Wls. 660—^Zeinemann v. 
Gasser, 29 N.W.2d 49, 261 Wls. 288 
—City of Waukesha v. Schessler, 
800 N.W. 498, 239 Wls. 82—Mar¬ 
shall & Xlsley Bank v. Stepke, 279 


N.W. 626, 228 Wls. 39, 118 A.L.R. 
1042—^Klatt V. Guaranteed Bond 
Co., 250 N.W. 826. 218 Wls. 12, fol¬ 
lowed In Cramer v. Guaranteed 
Bond Co., 260 N.W. 831, 213 Wls. 
28—Luethe v. Schmid t-Oaertner 
Co., 176 N.W. 88. 170 Wls. 690— 
Gazett V. lola Co-Op. Mercantile 
Co., 160 N.W. 170. 164 Wls. 406. 
Wyo.— Ooxpns Juris Ssoundnin olted 
In Chicago & N. W. Ry. Co. v. City 
of Riverton. Fremont County, 247 
P.2d 660, 664, 70 Wyo. 84—Delfeld- 
er V. Poston, 293 P. 864, 42 Wyo. 
176—Anderson v. Star-Balr Oil Co., 
243 P. 394, 84 Wyo. 332—Wyoming 
Hereford Ranch v. Hammond 
Packing Co., 236 P. 764, 38 Wyo. 14 
—Harmony Ditch Co. v. Sweeney, 
222 P. 677, 31 Wyo. 1. 

4 CJ. p 649 note 36—40 C.J. p 616 
note 16—47 CJ. p 692 note 71 [a] 

Oertlfled questions not necessary 
to the proper determination of the 
appeal cannot be answered by the 
appellate court. 

N.Y.—Turner v. Edison Storage Bat¬ 
tery Co., 161 N.E. 423, 248 N.Y. 73 

Blffersnos in liabilities of defend¬ 
ant appellants need not be consider¬ 
ed by the appellate court, where no 
instruction tending to differentiate 
them was offered. 

Idaho—Gallup v. Bliss, 262 P. 154, 
44 Idaho 756. 

Biffering contributions of facts to re¬ 
sult 

Where defendant was liable under 
two theories, It Is useless to deter¬ 
mine which of the facts contributed 
most to the result. 

La.—Le Blanc v. Cristina, 140 So. 
149, 19 La.App. 397. 

Znooasistsnt oonolusions stated in 
the findings will be disregarded If 
the facts found support the conclu¬ 
sions necessary to the judgment 
Cal.—Danzlger v. Benson, 166 P. 813, 
176 C. 665. 

Ob appsal from judgmsut for nom¬ 
inal damages, rulings going to the 
right to recover need not be consid¬ 
ered unless affecting damages. 

Ala.—Lowery v. Jones, 121 So. 704, 
219 Ala. 201, 64 A.L.R 563. 

Qusstlou not raised by pleadings 

Iowa.—Lemker v. Unknown Claim¬ 
ants, 208 N.W. 290, 201 Iowa 902. 
Mich.—Oakman v. Esper, 172 N.W 
376, 206 Mich. 315. 

Tex.—Battles v. Cranflll, Clv.App., 34 
S.W 2d 1103—Coffin v. Green, Civ. 
App., 204 S.W. 708. 

Qnsstions whioh' might arise on 
different pleadings need not be deter¬ 
mined by the supreme court. 

Ill.—Worley v. Worley, 160 N.E. 268, 
820 Ill. 61. 

Whether a requested ruling was 

too favorable to the party making 
the request need not be considered 
where it was properly refused. 
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I Mass.—Marclnlak v. Walz, 132 N.E. 
88, 289 Mass. 269. 

Appsal not considered where oass 
before oonrt on esosptlons 
Defendant’s appeal from action of 
trial judge in allowing judgment 
against defendant, was not consider¬ 
ed by appellate court, where case 
was properly before it on defendant’s 
exceptions. 

Mass.—Di Donato v. Renzl, 3 N.E.2d 
239, 295 Mass. 113. 

Fartionlar questions held immaterial 

or unnecessary to decide: 

(1) Alternative demand. 

La—Wright v. Melder, 126 So. 765, 
12 La.App. 222. 

(2) Alternative prayer. 

Tex.—Bush v. City of Denton, Civ. 
App., 284 S.W. 261. 

(3) Exceptions to findings where 
unchallenged findings are sufficient 
to support the judgment. 

Vt.—Residents of Royalton v. Cen¬ 
tral Vermont Ry. Co, 188 A. 782, 
100 Vt. 443. 

(4) If a theory, on which the court 
could have rendered, the Judgment 
appealed from, Is supported by plead¬ 
ings and uncontradicted evidence, all 
issues and Instructions on another 
theory. 

Tex—Naber v. Brundage, Clv.App, 
273 S W 609. 

(5) In an action against a father 
and daughter for Injury from colli¬ 
sion with an automobile, where the 
Jury found against plaintiff on the 
issue of negligence, the question of 
the daughter’s agency for the father 
in driving the automobile. 

Cal.—Grllllch v. Weinshenk, 222 P. 
160, 64 C A. 474. 

(6) In an action by a mortgagee 
against grantee assuming a mort¬ 
gage indebtedness, where Judgment 
went for defendant and plaintiff ap¬ 
pealed and the Judgment was affirm¬ 
ed, any error of the trial court in 
permitting plaintiff to substitute 
copies of mortgage and deed. 

Iowa.—Clarinda Nat. Bank v. Kirby, 

183 N.W. 478, 191 Iowa 786. 

(7) In an action for injuries where 
the Jury found that the master was 
not liable, whether the Independent 
issue of fraud in securing a release 
was correctly tried. 

N.H.—Kuba v. Devonshire Mills, 99 
A. 91. 78 N.H. 246. 

(8) In a suit to enjoin the diver¬ 
sion of water from a stream, defend¬ 
ants’ rights as to land not referred 
to in the Judgment. 

CaL—Forest Lakes Mut. Water Co. 
V. Santa Cruz Land Title Co., 277 
P. 172, 98 C.A, 489. 

(9) Issues between defendant mak¬ 
er and payee who was not a party to 
an action on notes. 

La.—Stevens v. Booth Motor Co., 119 
So. 726, 9 La.App. 685. 
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are affected with a public interest*^ or are of mo- ■ suit will follow decision.*# 
ment to the profession,** or unless some useful re¬ 


do) Motion of mortgagee to be 
admitted a» a party plalntifC where 
plaintiff could not prevail. 

Mase.—Balcom v. Normile, 160 N.E. 
885. 255 Mass. 186. 

(11) Whether temporary injunc¬ 
tion. allowed at the commencement 
of the action, became operative. 

Kan.—Brown v. Wilson, 286 P. 247, 

130 Kan. 359. 

(12) Plaintiff’s assignments of er¬ 
ror. relating only to plaintiff’s right 
of recovery for breach of contract, 
where plaintiff recovered judgment 
but complains of its amount. 

Ala.—Vance v. Myers, 106 So. 142, 
213 Ala. 660 

(13) Question of laches. 

Mo—Breit v. Bowland, 92 SW.2d 
110 . 

N.J.—Rose V Jerome Harvey Devel¬ 
opment Co, 166 A. 149, 113 N.J.Eq. 
161. 

(14) Those of appellant’s proposi¬ 
tions. which were decided against 
him on appeal in a companion case 
Tex—Southland Greyhound Lines v. 

King. Civ App.. 81 S.W.2d 121 

(15) Refusal of trial court to con¬ 
sider respondent’s records and affida¬ 
vit opposing a motion for new trial, 
where the motion was denied. 

Idaho —Snvder v. Raymond, 285 P. 

478, 48 Idaho 810 

(16) Where a verdict is baaed en¬ 
tirely on items in one of two causes 
of action pleaded, an assignment of 
error pertaining only to the other 
cause of action, and which in no way 
affects appellants 

Kan—Hilderbran v, McCorkle, 141 
P. 248, 92 Kan. 616. 

(17) W^here delivery of a deed by 
an agent was ratified by the prin¬ 
cipals’ in.stituting an action to re¬ 
cover the unpaid portion of the pur¬ 
chase price, tile authority to deliver 
Iowa—Robb v. Van Zant, 161 N.W. 

453. 

(18) Where makers of notes ad¬ 
mit they are genuine and unpaid, 
whether holder acquired them be¬ 
fore maturity. 

Tenn.—Wilson v. Dalton, 7 S.W 2d 
812, 167 Tenn. 211. 

(19) Where plaintiff is entitled to 
all she asks, whether or not arbitra¬ 
tion proceedings were valid, the 
question of their validity. 

S.C—Walker v. Taylor, 88 S.E. 300, 
104 S C. 1. 

(20) Where rescission for fraud 
was waived, questions relative to 
fraud or warranties. 

TPex.—Minneapolis-Moline Power Im¬ 
plement Co. V. Qatzkl, Civ.App., 67 
SW.2d 693. 

(21) Where the verdict found com¬ 


plete justification for an alleged li¬ 
bel because of the truth of the pub¬ 
lication, the question of privilege. 
Iowa—Lee v. Kirby. 191 N.W. 866, 
195 Iowa 441. 

(22) Where there is evidence of 
adverse possession of an entire tract, 
what effect possession of a portion 
under a dower right would have on 
the remainder. 

N.C —Jacobs V. Williams, 91 S.E. 
961, 173 N.C. 276. 

(23) Where the trial court found 
that slanderous words were true, 
whether they were privileged or 
whether they were actionable per se. 
Conn.—Atlas v. Whltham, 156 A. 887, 

113 Conn. 791. 

(24) Whether a testatrix had tak¬ 
en property by will or by inheritance. 
Md—Forbes v. Llttell, 114 A. 66, 138 

Md. 211. 

(25) Whether defendant was guar¬ 
antor or surety. 

Ga.—Hagedorn v. Zemurray, 113 S.E. 
244, 28 Ga App. 807. 

(26) Whether defendant was prop¬ 
erly served. 

Tex.—Cross v. Wilson, Clv.App., 33 
S.W 2d 675. 

(27) Whether a member of a part¬ 
nership signing a contract authoriz¬ 
ing arbitration was authorized to 
bind hiH copartners when the mak¬ 
ing of the contract was in effect ad¬ 
mitted 

N J —Sommer v. Mackay, 160 A. 496, 
10 N JMisc. 644. 

(28) Whether property was sepa¬ 
rate or community property. 

La —Brumfield v. Louisiana Mut 
Benev. Ass’n, 123 So. 408, 11 La 
App 547. 

(29) The appeal from the order 
refusing to set the judgment aside, 
where on appeal from a judgment 
and also from an order refusing to 
set the judgment aside, the latter 
appeal presented matters arising on 
the appeal from the judgment. 

Cal.—J. F. Lucey Co. v McMullen, 
173 P. 1000, 178 C. 426. 

XSlfeot of involvsmeat of costs 

Except as costs are involved, the 
enforcement of a decree enjoining a 
trespasser from fishing without li¬ 
cense in a privately owned pond af¬ 
fects none of his rights, so that it 
is Immaterial whether or not plain¬ 
tiff owns it, but where costs have 
been decreed against defendant, 
plaintiff's right will be determined. 
Mich—Winans v. Willetts, 163 N.W. 
993, 197 Mich. 612. 

Effeot of court ruls 

“It was not meant by rule 131 of 
Supreme Court (edition of 1913), ap¬ 
plicable to the Court of Errors and 
Appeals by rule 147, to compel the 
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appellate court to pass on every 
question raised on the appeal." 

N.J.—^Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 105 A. 194, 
89 N.J.Eq. 641. 

21. Fla.— Corpus Juris Sseuadum 
quoted lu Pace v. King, 38 So. 2d 
823, 827. 

Md—Board of Medical Examiners v. 
Steward, 102 A.2d 248, 203 Md. 
674. 

Mich.—De Magglo v. Attorney Gen¬ 
eral, 1 N.W.2d 630, 300 Mich. 261. 
Okl.—^Armstrong v. Sewer Imp. Dlsi. 
No. 1, Tulsa County, 199 P.2d 1012, 
201 Okl. 681, reheard 207 P.2d 917, 
201 Okl. 631. 

Va.—Chesapeake & O. Ry. Co. v. Pal¬ 
mer, 140 S.E. 831, 149 Va. 660 

22. Fla.— Corpus Juris Seouudum 

quoted la Pace v. King, 38 So.2d 
823, 827. 

Va.—Chesapeake & O. Ry. Co. v. Pal¬ 
mer, 140 S.E. 831, 149 Va. 660. 

23. Conn.—^Wooster v. Union & New 
Haven Trust Co., 43 A.2d 734, 182 
Conn. 309. 

Fla.— Corpus Juris Seouaduu quoted 

la Pace v. King, 38 So.2d 823. 827. 
Ky.—C. L. & L. Motor Express v. 

Lyons, 53 S.W 2d 978, 246 Ky. 611. 
N.H.—Burke v. Burnham, 84 A 2d 
918, 97 N.H. 203—Stocker v. Bos¬ 
ton & M. R. R., 143 A. 68, 83 N.H. 
401. 

Peace of society 

Under Const, art 7 5 3, when some 
other determination necessarily fol¬ 
lows from the conclusion reached, it 
is the duty of the supreme court to 
announce the law in order to curtail 
expenses and promote the peace of 
society. 

Or.—^Wright v. Wimberly, 184 P. 740, 
94 Or. 1. 

BSetiag out full justice 

Where question of whether con¬ 
veyance by father to son of realty 
constituted an advancement for 
which son was required to account 
to full value thereof before being 
permitted to share in remainder of 
estate was not adjudicated by chan¬ 
cellor and ca.se had to be remanded 
so that order of reference could be 
carried out, appellate court would 
determine question in order that full 
justice could be had between parties 
in final settlement of estate. 

Tenn.—Laman v. Craig, 206 S.W.2d 
309, 30 Tcnn.App. 363. 

Question argued without objection 

(1) On appeal from decree reform¬ 
ing a contract, directing an account¬ 
ing, and denying an Injunction, the 
question of the proper fees for the 
master to whom suit had been re¬ 
ferred was not before the appellate 
court but where question was argued 
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Abstract, moot, academic, or hypothetical ques- I tions will not be considered or decided, 24 unless. 


without objection, the court would 
express Its views thereon. 

Ill.—Wagner v. Milk Wagon Drivers’ 
Union Local 753, 50 N.B.2d 865. 320 
Ill.App. 341. 

(2) Although bill could not be 
maintained as parties were not prop¬ 
erly before court, appellate court 
would express opinion on questions 
raised in suit where it had been 
heard in trial court at considerable 
length and case had been argued on 
the merits in appellate court. 

Mass —Maria Konopnicka Soc. of 
Holy Trinity Polish Roman Catho¬ 
lic Church V. Marla Konopnicka 
Soc., 120 N.B.2d 769, 831 Mass. 565 

Alternative issue 

Where defendant’s counsel intend¬ 
ed but inadvertently failed to plead 
defensive issue that defendant was 
not bound to plaintiff on note alter¬ 
natively with issue of release vel 
non, and issue of release was re¬ 
solved adversely to defendant, Court 
of Appeal would pass upon issue 
whether defendant was bound to 
plaintiff on note, notwithstanding 
that court was not required to do so. 
La.—S. P. Weaver Lumber & Supply 
Co. V. Ashford, App, 12 So.2d 834 

24 , U.S.—R. J. Reynolds Tobacco 

Co. V. Robertson, C.(^A,N.C.. 80 F. 
2d 966, certiorari denied 56 S Ct. 
596, 297 US. 719, 80 L.Bd. 1004. 

Ala—Moss V. Brown, 44 So.2d 561, 
253 Ala 380—(Mty of Birmingham 
V West, 183 So 421, 236 Ala 434, 
certiorari denied 59 S Ct 787, 306 
US. 662, 83 LBd. 1068--Alabama 
Power Co v. City of Ciunteravllle, 
177 So. 332, 235 Ala. 136, 114 A L R 
181 

Mobile County v. State ex rel 
Parmer, 3 So.2d 436, 30 Ala.App 
245—Wall V Cotton, 115 So. 690, 22 
Ala App. 343—James v. Louisville 
& N R. Co., 88 So 194, 17 Ala.App. 
580—City of Tuscaloosa v. Hill, 
69 So. 4 86, 14 Ala App. 541, cer¬ 
tiorari denied Ex parte Hill, 69 So. 
598, 194 Ala. 559 

Ariz—Podol v. Jacobs, 173 P.2d 758, 
65 Ariz 50—Chample v. Castle Hot 
Springs Co., 233 P. 1107, 27 Ariz. 
463—Timmons v McKinzle, 189 P. 
627, 21 Ariz 433. 

Ark—Criner v. Criner, 233 S.W 2d 
393, 217 Ark. 722—Connor v. Ricks, 
208 SW.2d 10, 212 Ark. 833— 

Holmes v. Lee, 184 SW2d 957, 208 
Ark. 114—Burton v Pyramid Life- 
Ins Co, 130 S.W 2d 706, 198 Ark. 
688—Jones v. Hadfleld, 96 S.W.2d 
959, 192 Ark. 224, 109 A L.R. 488, 
certiorari denied Fidelity & De¬ 
posit Co. of Maryland v. Jones, 57 
S.Ct. 506, 300 U.S. 667, 81 L.Ed. 
875—Hutto V Rogers, 88 S.W.2d 
68. 191 Ark 787—Moco Oil Corpo¬ 
ration V. Harris, 2 S.W.2d 1106, 
176 Ark. 176. 


Cal.—Petrovich v. City of Arcadia, 
222 P.2d 231. 36 C.2d 78—In re 
Childs’ Estate, 115 P.2d 432, 18 C.2d 
237, 136 A.L.R. 333—Lanahan v. 
City of Los Angeles, 92 P.2d 1014, 
14 C2d 128—Foster v. Foster, 68 
P.2d 719, 8 C.2d 719—Mailhes v 
Investors’ Syndicate, 32 P.2d 610, 
220 C. 735-Atkins v. Hughes, 282 
P. 787, 208 C. 608—Bailey v City 
of Hermosa Beach, 192 P. 712, 183 
C. 757—Cohen v. City of Alameda, 
142 P. 885, 168 C. 265. 

Bragg v. Mobllhome Co. of Los 
Angeles, App., 302 P 2d 424—Stin¬ 
son V Blodget, 266 P.2d 947, 123 
C A.2d 390—In re Sayegh’s Estate, 
257 P2d 995, 118 C.A.2d 327— 

Shriver v. Kuchel, 248 P.2d 35, 113 
CA2d 421—Paulus v. Bauder, 236 
P.2d 422. 106 CA2d 689—Rice v. 
Brown, 231 P.2d 66, 104 C A 2d 

100—Parr v. Swanson, 228 P 2d 26. 
102 C.A.2d 666—Rauer’s Law & 
Collection Co v Higgins, 213 P 2d 
46, 96 C A 2d 483—In re Munson’s 
Estate. 194 P 2d 70, 86 C A 2d 67— 
Khatchadourian v. Davidlan, 191 P. 
2d 484. 84 C.A 2d 694—Schraeder v 
Robinson. 177 P.2d 788, 78 C A 2d 
328—Hosea v Brather, 163 P.2d 
760, 71 C A 2d 826—Bastanchury v. 
Times-Mirror Co, 156 P 2d 488, 68 
C A 2d 217—Stewart v Abernathy, 
144 P2d 844, 62 C A 2d 429—Crock¬ 
er V Crocker First Nat Bank of 
San Francisco, 141 P 2d 482, 60 C 
A 2d 726—Martin v Paciflo South¬ 
west Royalties, 106 P 2d 443. 41 C 
A 2d 161—Pine Grove Consol 
Mines v Metson, 100 P 2d 794, 38 C 
A 2d 170—Mortgage Guarantee Co 
v. Hammond Lumber Co, 67 P 2d 
164, 13 CA2d 638—Krohn v. Pat¬ 
rick. 55 P2d 301, 12 CA2d 339— 
Loock V. Pioneer Title In.'surance & 
Trust Co, 40 P 2d 526, 4 C A 2d 245 
—Haverstick v Southern Pac Co , 
37 P 2d 146, 1 C A 2d 605—Stack v 
Welder. 31 P 2d 426, 137 CA 647— 
McBride v Dorr, 14 P 2d 557, 126 C 
A 223—Rayl v Syndicate Bidg 
Co., 5 P2d 476, 118 C A. 396—Mac¬ 
Donald V. Case, 300 P 98, 114 C A 
620—Blattman v. Gadd, 296 1*. 681, 
112 CA, 76—Cantwell v Gage, 295 
P 376, 111 CA 213—Glassell v 
City of Los Angeles, 291 P. 227, 106 
C A. 395—Dee v J C. Forkner Fig 
Gardens, 288 P. 149, 105 C A. 606— 
Bley V. State Board of Dental Ex¬ 
aminers, 282 P 19, 101 C.A. 666— 
Wilbur V Board of Directors of 
Tia Juana River Irr. Dlst., 271 P. 
514, 94 CA. 511—In re Barkley’s 
Estate, 267 P. 148, 91 C A 388— 
Carter v. Turner, 265 P 870, 90 C 
A. 3 93—Lewis v. Marshall. 265 P. 
862, 90 C.A 361—Dunham, Car- 
rlgan & Hayden Co. v. Thermoid 
Rubber Co., 258 P. 663, 84 C.A, 
669—Whiting v. Delozler, 256 P. 
861, 82 C.A. 626—Caldwell v. West¬ 
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ern Development Co., 203 P. 158, 54 
C.A. 776. 

Hetzler v. Hahllng, 245 P.2d 377, 
111 CA.2d Supp. 969. 

Colo.—Waddell v. Traylor, 64 P.2d 
1273, 99 Colo. 576—Spaulding v. 
Porter, 31 P.2d 711, 94 Colo. 496— 
Zigmond v Cooper, 8 P.2d 268, 90 
Colo. 222—Bradley v. Blattman. 
291 P. 1034, 88 Colo. 58—Board of 
GJom’rs of Montrose County v. 
Wharton. 261 P. 4, 82 Colo. 466. 
Conn — Oorpns Juris Bsonudum cited 
In Eastern Electric Construction 
Co V. Morrissey. 115 A 2d 427, 
428, 142 Conn. 742—Anastasio v. 
Gulf Oil Corp., 42 A 2d 149, 131 
('•onn 708—Mansfield v. Shaw, 163 
A 775. 112 Conn 646. 

Del.—Hob Tea Room v. Miller, 89 A. 

2d 851, 33 Del Ch. 38. 

D.C.—Smith v. Worksman, Mun App . 
99 A. 2d 712— Corpus Juris 
Seonudum cited In Alpert v Wolf. 
Mun App, 73 A 2d 625, 528. 

Fla —Frankel v. Fleming. 69 So 2d 
887— OorpuB Juris Secundum quot. 
ed In Pace v. King. 38 So 2d 823, 
827—Mirror Lake Co. v Kirk Se¬ 
curities Corporation, 124 So 719, 
98 Fla 946, followed in 124 So. 
722, 98 Flo. 963—MoSween v Slate 
Live Stock Sanitary Board of Flor¬ 
ida, 122 So 239, 97 Fla 749, 750, 

65 A L R. 508—Hood v Ocklawaha 
Valiev R Co. 84 So 97. 78 Fla 
659, 665. 

Ga—Fountain v Grant, 84 S E 2d 61, 
211 Ga 62—Ross v Gnmn. 80 S. 
E 2d 693, 210 Ga 436—Blanehard 
V Gilmore. 69 S E 2d 753, 208 Ga. 
846—EdAvaids v United Food 
Brokers. 22 S E 2d 812, 195 Gji 1 — 
Greene v Kelly. 19 S E 2d 718 193 
Ga. 67.5—Barnett v D O Martin 
Co. 11 SE2d 210, 191 Ga 11. 3 31 
ALR 725—Georgia Power Co v 
City of Rome, 157 SE 283. 172 
Ga 14—Griflln v Bea.sley, 151 SE 
481, 16!) Ga 709—Schlesinger v 
City of Atlanta, 129 SE 861, 161 
Ga 148—Golightlv v Atlanta A: 
W P R Co . 95 S E 683, 148 Ga 20. 

Thomas v Ferrier, 75 S E 2d 284. 
87 Ga App 666—Chapman v Giles, 

75 S E 2d 571, 87 Ga App. 836— 
McDaniel v Norris. 67 S E 2d 299, 
80 Ga App 734—Metropolitan Life 
Ins Co. V Calkins. 17 S E 2d 694, 

66 Ga.App 246—City of Rome v. 

Potts, 165 SE 131, 45 Ga App. 

406—Kittle v. Brown, 110 SE 740, 
28 Ga App 212—City of Savan¬ 
nah V Monroe, 96 S E. 731, 22 Ga. 
App. 190 

Idaho—Rougle v Turk, 283 P 2d 915, 

76 Idaho 427—Yellow Cab Taxi 

Service v City of Twin Falls, 190 
P 2d 681. 68 Idaho 145—Rader- 

macher v. Eckert, 123 P.2d 426, 63 
Idaho 631—Lebak v Nelson, 107 P. 
2d 1054, 62 Idaho 96—Jorgensen v. 
George, 60 P.2d 1, 56 Idaho 81-^ 
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Stockyards Nat. Bank of Chicaffo 
V. Arthur, 262 P. 610, 46 Idaho 
383-~Law v. Fowler, 261 P. 667, 45 
Idaho 1. 

Ill.—People V. Davidson, 103 N.E.2d 
600, 411 Ill. 267—Bryant v. Lake¬ 
side Qalleries, 84 N.E.2d 412, 402 
Ill. 466—People v. Deatherage, 81 
N.E.2d 581, 401 Ill. 26—Donaldson 
V. Gordon, 74 NE.2d 816. 397 Ill. 
488—People ex rel. Moshier v. City 
of Springfield, 19 NE.2d 598, 370 
Ill. 541—Robinson v. Bailey, 198 
N.E. 217, 361 Ill 458—Sulllvant v. 
Hillside Fluor Spar Mines, 196 N.E 
826, 360 Ill. 607—Maxcy-Barton 

Organ Co. v. Glen Bldg Corpora¬ 
tion. 189 NE. 326, 355 Ill. 228— 
Sanders v Merchants' State Bank 
of Ccntralla, 182 NE. 897, 349 Ill 
647—Kuban v City of Chicago, 161 
NE 133, 330 Ill. 97—Stephens v. 
Chicago, B & Q R Co., 135 NE 
68, 303 Ill 49. 

Carnes v Carnes, 77 N E 2d 341, 
333 Ill App 316—Toft v Acacia 
Mausoleum Corp., 64 N.E 2d 616, 
322 Ill App 514—Si'hlo.sser's Bak¬ 
eries V Village of Oak Park. 41 N 
E 2d 234. 314 Ill App. 386—Gllwa 

V Washington Polish Loan & 
Building Ass’n, 34 N E 2d 736. 310 
Ill App. 4 6.5—Continental Nat 
Bank & Trust Co v. Reynolds, 3 
NE2d 319, 286 Ill App 200—Duppe 
V. Duncan, 277 Ill App. 41—Can¬ 
non V Garrett, 268 Ill App 18— 
Peabody v Sanitary Dist of Chi¬ 
cago, 236 111 App 266. 

Ind—Chicago & E I R Co v Pub¬ 
lic Service Commission of Ind , 134 
NE2d 5.5—Gray v. Gray, 176 NE 
106, 202 Ind 485—Wells v Davis, 
113 NE 237, 186 Ind 162—Bullock 

V Jameson, 108 NE 231, 183 Ind 
81 

Hire V Pinkerton, App, 127 NE 
2d 244—State v Lund, 139 NE 
466, 80 Ind App. 349—Ballew v 

Arnett. 129 NE 18, 74 Ind App 
321—Stutsman v Earles, 122 N E 
365, 69 Ind.App 514—Buffalo Spe¬ 
cialty Co V Indiana Rubber & In¬ 
sulated Wire Co., 109 N E. 782, 69 
Ind.App 465. 

Iowa—Slabaugh v. Eldon Miller Inc, 
65 N.W.2d 528, 244 Iowa 29—Klein 
v Klein, 29 N W 2d 163, 239 Iowa 
40—Porter v. Board of Sup’rs of 
Monona County, 28 N.W.2d 841, 238 
Iowa 1399—Johnson v Cedar Me¬ 
morial Park Cemetery Ass'n, 9 N 
W 2d 386, 233 Iowa 427—Van 

Heulkelom v. Black Hawk Hotels 
Corp , 270 N.W. 16, 222 Iowa 1033— 
Cook V Davis, 262 N.W 754. 218 
Iowa 336—^Newman v. Callahan, 
237 N.W 614, 212 Iowa 1003— 

Southern Surety Co. v. Jenner 
Bros., 237 N.W. 500, 212 Iowa 

1027—Travelers’ Ins. Co. of Hart¬ 
ford, Conn, V Farmers' Mut. Fire 
Ins Ass’n of Monona County, 233 
N.W. 163, 211 Iowa 1061—Peverill 
v. Board of Sup'rs of Black Hawk 
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County, 222 N.W. 536. 208 Iowa 
94—Des Moines Joint Stock Land 
Bank of Des Moines v. Danson, 220 
NW. 102. 206 Iowa 897, supple¬ 
mented 221 N.W. 642, 206 Iowa 
897—Grimes v. Kelloway, 216 N.W 
963, 204 Iowa 1220—Central Trust 
Co V. City of Des Moines, 216 N. 
W. 41, 204 Iowa 67 8—Strawn v 
Independent School Dlst. of In- 
dianola, Warren County, 204 N.W. 
423, 200 Iowa 357—^Bbert v. Short, 
201 N.W. 793, 199 Iowa 147—Foster 
V. Kellogg. 195 NW 350—Caslavka 
V. Caslavka, 188 N.W. 4, 194 Iowa 
62—^Pickens v. Milwaukee Mechan¬ 
ics’ Ins. Co, 179 N.W 150, 189 Iowa 
900—Linnemann v. Kirchner, 178 
N.W 899, 189 Iowa 336—Albla 

Light & Ry. Co. v. Gold Goose Coal 
& Mining Co, 176 N.W. 722. re¬ 
heard 185 N.W. 671, 192 Iowa 869— 
Heiman v Felder, 160 N.W. 234, 
178 Iowa 740—Tuttle v. Hutchison. 
151 NW. 846, 173 Iowa 503, re¬ 
hearing denied Tuttle v. Hutchin¬ 
son, 156 NW. 975—Edgren v. Scan- 
dla Coal Co., 161 N W. 619, 171 
Iowa 469. 

Kan —Huber v Schmidt, 299 P.2d 33. 
180 Kan. 80—State ex rel Ma¬ 
thews v. Eastln. 297 P 2d 170, 179 
Kan. 555—Bishop v. Huffman, 278 
P2d 688, 177 Kan. 266—Dick v 
Drainage Dist No. 2 of Harvey. 
Reno and Mcl'herson Counties, 267 
P2d 494, 176 Kan 869—Andeel v 
Woods. 258 P2d 285, 174 Kan 

556—State ex rel. Steere v Frank¬ 
lin County Farm Bureau, 239 P 2d 
570. 172 Kan 179—Kachavos v 
Mill Owners Mut. Fire Ins Co. of 
Iowa, 215 P2d 155, 168 Kan 589— 
Row V Artz, 211 P 2d 66. 168 Kan 
71—Runyan v Bangs, 208 P.2d COO, 
167 Kan 691—Loftin v. City of 
Kansas City, 190 P.2d 378, 164 Kan. 
412—Wallace v Southwestern San¬ 
itarium Co, 161 P.2d 129, 160 Kan. 
331—Mueller v Seiler, 148 P.2d 
266, 158 Kan 440—Kreitzer v. 
Monarch Portland Cement Co, 141 
P 1004, 92 Kan 836 

Ky — Corpus Juris Bscundoxn cited in 
Mason v Commonwealth, 283 SW 
2d 845, 846—City of Olive Hill v. 
Howard. 273 S.W 2d 387—Crowder 
V. Schlitz Brewing Co, 175 S.W 2d 
1003. 295 Ky, 822—Dudley v. Wal¬ 
lingford, 166 SW.2d 857. 292 Ky 
390—Jones v City of Paducah, 142 
S W 2d 365, 283 Ky. 628—t'^ity of 
Louisville V. Louisville Asphalt 
Co. 130 SW2d 739, 279 Ky. 318— 
Johnson v. Tn-Union Oil & Gas 
Co, 129 SW2d 111, 278 Ky. 633— 
Wolfe County Liquor Dispensary 
Ass’n V. Ingram, 113 S.W.2d 839, 
272 Ky 38—Mutual Telephone Co 
V. Jarrell, 295 S.W 866, 220 Ky. 
651—Halcomb v. Phipps, 240 S.W 
363, 194 Ky. 648—Thompson v 

Thompson. 224 S.W. 360, 188 Ky. 
811—Citizens’ State Bank of Green¬ 
up V. Johnson County, 207 S.W. 8, 
182 Ky. 531—Mitchell v. Knox 
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County Fiscal Court, 177 S.W. 27». 
166 Ky. 543. 

La.—Mirabeau Food Store v. Amal¬ 
gamated Meat Cutters and Butch¬ 
ers' Workmen of North America, 
Local Union No. 437, 89 So.2d 392, 
230 La. 921—Succession of Wash¬ 
ington, 87 So.2d 9, 229 La. 862— 
State ex rel. Jackson v. Madden, 
74 So 2d 29, 226 La. 786—State ex 
rel Clement Betpouey, Jr. & Co. v. 
Jefferson Parish Waterworks Dist. 
No Five, Parish of Jefferson, 66 
So.2d 338, 223 La. 566—North La. 
Butane Gas Co v. Helm, 64 So.2d 
438, 222 La. 1081, appeal trans¬ 
ferred, see. App, 67 So.2d 339— 
Plnnin v. Balter, 122 So. 716, 168 
La. 627—W. W Carre Co. v. E. J. 
Stewart & Co, 117 So. 238, 166 La. 
317—Lionel's Cigar Store v. Mc¬ 
Farland. Ill So. 341, 162 La. 956. 

Chase v. Burley. App., 76 So.2d 
587—Sherrouse Realty Co. v. Ma¬ 
rine, App., 46 So 2d 156—Lambert 

V. Greene, App., 32 So.2d 400— 
White System of Lafayette v. 
Fisher, App. 16 So 2d 89—Riche v. 
Ascension Parish School Board, 
App., 200 So 681—Ijowery v. Zorn, 
App, 157 So. 826—State ex rol. 
Bolin v Webster Parish School 
Board, App., 150 So. 446—Max 
Barnett Furniture Co. v. Bomarito, 
App, 146 So. 74—G. J. Deville 
Lumber Co v Jaubert, 139 So 602, 
19 La App 48—Maloney v. Goelz, 
124 So. 006. 12 La App 31. 

Md.—Grau v Board of Zoning Ap¬ 
peals of Baltimore County, 122 A. 
2d 824, 210 Md 19—Lloyd v. Board 
of Sup’rs of Elections of Balti¬ 
more County, 111 A 2d 379, 206 Md 
36—Radcliffe v Texas Supply Co, 
69 A 2d 813, 194 Md. 117—Munder 
V Purcell, 62 A 2d 923, 188 Md 
115—Sporrer v. Ady, 132 A 376, 
150 Md 60. 

Mass.—MatPk v. Mntek, 63 N E 2d 
683, 318 Mass 077—Thompson v. 
Spagnuolo, 42 NE 2d 498, 311 Mass 
597—Anderson v. I.iabor Relations 
Commission, 38 N E 2d 929. 310 

Mass 590—Locke v. Old Colony 
Trust Co, 193 NE 892, 289 Mass 
245—Town of Swampscott v. 
Knowlton Arms, 172 NE 601, 272 
Mass 475—Independent-Progres¬ 
sive Party v. Secretary of Com¬ 
monwealth of Mas.sachusetts, 164 
NE 654, 266 Mass 18—Blume v. 
William Shenkel & Sons Co, 164 
NE 618, 2C6 Ma.ss 16—Chase v. 
Russell. 128 N.E. 712, 236 Mass 
417. 

Mich.—Traverse City v. Consumers 
I'ower Co., 64 N W 2d 894, 340 

Mich. 85—Dwight Lydell Chapter 
of Izaak Walton League of Amer¬ 
ica V. Looks, 45 NW2d 311, 329 
Mich. 342—Michigan Public Serv¬ 
ice Co. V. City of Cheboygan, 37 N. 

W. 2d 116, 324 Mich. 309—Guipe v. 
Jones, 30 NW2d 408, 320 Mich. 1 — 
Toy ex rel. Ketcham v. Lapeer 
Farmers’ Mut. Fire Ins. Asb’n, 27 
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N.W.Zd 84S, 818 Mich. 60—Johe* ▼. 
O’Donnell, 290 N.W. 876, 292 Mich. 
189—Herbert v. Howard, 267 N.W. 
814, 276 Mich. 169—Sullivan v. 
Michigan State Board of Dentistry, 
266 N.W. 471, 268 Mich. 427—Tal¬ 
ler V. Detroit Trust Co., 244 N.W. 
197, 269 Mich. 670—^American 

Trust Co. V. Casselman, 231 N.W. 
139, 248 Mich. 76—Patterson v. 
Miller, 227 N.W. 674, 249 Mich. 
89—Watkins v. Minor. 183 N.W. 
186, 214 Mich. 380. 

Minn.—McAndrews v. Krause, 71 N. 
W.2d 163, 246 Minn. 86—Minneap¬ 
olis Federation of Men Teachers, 
Local 238, A. F. L. v. Board of Ed. 
of City of Minneapolis, 66 N.W. 
2d 203, 238 Minn. 164—Nikkari v. 
Jackson. 33 N.W.2d 86, 226 Minn. 
393—Wilson v. Davidson, 17 N.W. 
2d 81, 219 Minn. 42—Kundiger v. 
Metropolitan Life Ins. Co., 16 N.W. 
2d 487, 218 Minn. 273—Tounj? v. 
Teates. 190 N.W. 791, 163 Minn. 
866—Rishmiller v. Denver & R. Q. 

R. Co., 169 N.W. 947, 134 Minn. 
479. 

Miss.—Orgill Bros. & Co. v. Roddy. 
86 So 2d 37—Stevens Enterprises 
V. McDonnell, 85 So.2d 468—^Mc- 
Kelthen v. Bush, 29 So 2d 310, 201 
Miss. 664, motion overruled 30 So. 
2d 83, 201 Miss. 664—O’Flarity v. 
O’Flarity. 28 So.2d 669, 201 Miss. 
61—Mississippi Road Supply Co. 

V. Hester. 188 So. 281, 185 Miss. 
839, 124 A.L.R. 674—Rosenstook v. 
Board of Sup'rs of Washington 
County, 72 So. 876, 112 Miss. 124. 

Mo.—Beets v. Tyler, 290 SW.2d 76— 
State ex rel. Spink v. Kemp, 283 S. 

W. 2d 602—Prelsler v. Doherty, 265 

S. W.2d 404, 364 Mo. 696—Lyter 

V. Vestal, 196 S.W.2d 769, 355 Mo 
467, 2 A.L.R.2d 1376—Krahenbuhl 
V. Clay, 139 S.W 2d 970, 346 Mo. 
Ill, 129 A.L.R. 1344—Moberly v. 
Leonard, 99 S.W.2d 68, 339 Mo. 
791—Lolordo v. Lacy, 88 S.W.2d 
363, 337 Mo. 1007—Masterson v. 
Roberts, 78 S.W.2d 856, 333 Mo. 
168, 97 A.L.R 862—Carden v. 

Thompson, 62 S.W.2d 882, 382 Mo. 
218—Strlckler v. Means, 30 S.W, 
2d 97, 326 Mo. 1028—<;ullen v. 
Atchison County, 268 S.W. 93— 
Burke v. Murphy, 205 S.W. 32, 275 
Mo. 397—Blngaman v. Hannah, 194 
SW. 276, 270 Mo. 611—Rozier v. 
Nations, 178 S.W. 740 

Lawyers’ Ass’n of St. Louis v. 
City of St. Louis, App., 294 S.W.2d 
676—^Western Auto Supply Co. v. 
Banner. App., 288 S.W.2d 402— 
Walllch V. Glenos, App, 162 S.W.2d 
679—Juden v. Grant, 88 S.W.2d 231, 
232 Mo App. 1, followed in 88 S.W. 
2d 234, 232 Mo.App. 9—Juden v. 
Grant, App., 88 S.W 2d 231, fol¬ 
lowed in 88 S.W.2d 234—Powell v. 
Bierman, App, 296 S.W. 247. 

Mont.—Valley County v. Thomas, 97 
P.2d 345. 109 Mont 346. 

Neb.—Banning v. Marsh, 246 N.W. 
776, 124 Neb. 207—Dodge Agr. 


Credit Ass’n t. Tighs, 287 N.W. 
404, 121 Neb. 468. 

Nev.—Peardon v. Peardon, 201 P.2d 
837, 66 Nev. 776— T. C. Penney Co. 
V. Gravelle, 165 P.2d 477, 62 Nev. 
434—Edwards v. City of Reno, 198 
P. 1090, 46 Nev. 135. 

N.H.—Allbee v. Elms, 37 A 2d 790. 
93 N.H. 202—White Mt. Freezer 
Co. v. Murphy, 101 A. 367, 78 N.H. 
898—^Knight v. Town of Haver¬ 
hill, 93 A. 663, 77 N.H. 487. 

N.J.—Asbury Park Press v. City of 
Asbury Park, 115 A.2d 664, 19 N.J. 
183—Spagnuolo v. Bonnet, 109 A. 
2d 623, 16 N.J. 646—Bantam Books, 
Inc. V. Melko, 103 A.2d 266, 14 N.J. 
624. 

Milk Drivers and Dairy Emp., 
Local 680 v. Cream-O-Land Dairy, 
120 A.2d 640. 39 N.J.Super. 163— 
Winans v. Asbury Park Nat. Bank 
& Trust Co.. 81 A.2d 33, 13 N.J. 
Super. 677—^Edelstein v. City of 
Asbury Park, 79 A.2d 860, 12 N.J. 
Super. 609. 

H9.ylenbeek v. Borough of Al- 
lenhurst; 87 A.2d 62, 136 N.J.Law 

667— Stizza v. Essex County Juve¬ 
nile and Domestic Relations Court, 
40 A.2d 667, 132 N^.Law 406. 

Maplewood Tp. v. Mg-rgolis, 144 
A. 715, 104 N.J.Eq. 207—Machlin 
V. Essex Park Realty Co, 1^9 A. 
32, 101 N.JEq. 776—Turner v. 

Ridge Heights Land Co, 114 A. 
418, 92 NJ.Eq. 706. 

N.M—In re Hickok’s Will, 297 P.2d 
866, 61 N.M. 204—Noce v. Noce, 281 
P, 460, 34 N.M. 336—Carman v. 
Board of Com’rs of McKinley 
County, 269 P. 821, 32 NM. 617— 
Thomas v. Pavletlch, 239 P. 862, 81 
N.M. 76—Valencia Water Co. v. 
Ncilson, 192 P. 610, 27 N.M. 29— 
Page V. Town of Gallup, 191 P. 
460, 26 NM. 239—State v. Hollo¬ 
man. 177 P. 741, 25 NM. 117— 
Alldredge v. Alldredge, 161 P. 314, 

20 NM. 471. 

NY.—Callaghan v. Bailey, 67 N.E. 
2d 729, 293 NY. 396. 

Flazzola v. Luppo, 129 N.Y.S.2d 
407, 283 AppDiv. 638—Flynn v. 
Custance, 71 NY.S 2d 11, 272 App. 
Div. 918—Ridge v. Felt, 46 NY. 
S.2d 140, 267 AppDiv. 777—Irvin 
V. Schardt, 20 NY S 2d 219, 269 
App Div. 474, reargument denied 

21 NY.S 2d 616, 259 App.Dlv. 1072, 
affirmed 36 NE.2d 699, 286 NY. 

668— In re Lawyers Title & Guar¬ 
anty Co., 6 NY.S 2d 484, 264 App. 
Div. 491, reargument denied 9 NY. 
S.2d 126, 266 App.Div. 1032—^Bloom 
v. Abram Bloom Co., 184 NY.S. 
622, 193 App.Div. 788. 

NC.—Jenkins v. Fields, 83 S.E.2d 
908, 240 NC. 776—Hobbs v. Good¬ 
man, 81 S E 2d 413, 240 N.C. 192— 
In re Johnson’s Estate, 65 S.E.2d 
16, 233 NC 676—Price v. Goodman, 
87 S.E2d 692, 226 NC. 223—Swin- 
son V. Nance. 16 S.E.2d 284, 219 N. 
C. 772—McGuinn v, City of High 
Point, 8 S.E.2d 462, 217 N.C. 449, 
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128 A.L.R. 608— William* v. 
Charles Stores Co., 184 S.E. 496, 
209 N.C. 691—Board of Education 
of Johnston County v. Board of 
Com’rs of Johnston County, 162 S. 
E. 166, 198 N.C. 480—Boyd v. 

Brooks, 160 S E. 178, 197 N.C. 644— 
Greenleaf Johnson Lumber Co. v. 
Valentine, 102 S.E. 774, 179 N.C. 
423—Waters v. Boyd, 102 S.E. 196, 
179 N.C. 180. 

ND.—Moug V. Workmen’s Compen¬ 
sation Bureau, 297 N.W. 129, 70 
ND. 666—Ruso Farmers’ Supply 
Co. V. Jacobson, 181 N.W. 370, 47 
ND. 223—Miller v. Stenseth, 167 
N.W. 763, 39 ND. 257. 

Ohio.—Hagerman v. City of Dayton, 
71 NE.2d 246, 147 Ohio St. 313, 
170 A.L.R. 199—Hughes v. Butler 
County Board of Revision, 66 NE. 
2d 63, 143 Ohio St. 659—Schick v. 
City of Cincinnati, 155 N.E. 666, 
116 Ohio St. 16—City of Sandusky 
v. Baltimore & O. R. Co, 128 N.E. 
84, 101 Ohio St. 225. 

Overcsch v. Campbell, 119 N.E. 
2d 848, 95 Ohio App 359—Sedgwick 
v. Sedgwick, 69 NE2d 611, 74 Ohio 
App. 435—First Federal Savings & 
Loan Ass’n of Cincinnati v Leder- 
meler, App, 42 NE2d 1006—Hill¬ 
ing v. City of Cincinnati. 7 N.E.2d 
1, 64 Ohio App 293—Sims v. Nor¬ 
folk & W. Ry. Co, 194 NE 27, 48 
Ohio App. 395—WeniK'inan v Dan¬ 
iels, 172 NE. 445, 35 Ohio App. 
429—Schutt V. Bates, 169 NE 314, 
33 Ohio App 303. 

Okl—State ex rel ''’om’rs of Land 
Office V. Landess, 293 P 2d 574— 
Haskett v. Turner, 290 P 2d 13.3— 
City of Tulsa v Devine. 148 P 2d 
170, 194 Okl. 190—Grand River 

Dam Authority v Board of Educa¬ 
tion of Town of Wyandotte, In¬ 
dependent School Dist No 1, 147 
P.2d 1003, 193 Okl 551. 322 ITS. 
733, 88 LEd. 1568, certiorari de¬ 
nied 64 set. 104.5, 322 TT S. 733, 88 
LEd. 1568—Denham v. Hill, 109 P. 
2d 491, 188 Okl 347—Stinson v. 
Mobley, 88 P 2d 378, 184 Okl. 468— 
Punk V. First Nat. Dank, 22 P. 
2d 372, 164 Okl. 37—Watters v. 
District Court of Twenty-Eighth 
Judicial Dist. within and for Ot¬ 
tawa County, 19 P.2d 1075, 162 
Okl. 261—Grayson v. Beardsley, 
287 P. 73, 143 Okl 28—Nichols v. 
Beardsley, 287 P 72, 143 Okl. 27— 
State V. Blake, 280 P. 833, 138 Okl. 
241—School Dist. No. 4. Ellis Coun¬ 
ty V. Sumpter, 219 P. 93, 96 Okl. 
227—Nail V. McCullough & Lee, 
212 P. 981, 88 Okl. 243—Oklahoma 
Petroleum & Gasoline Co. v. Min- 
nehoma Oil Co., 196 P. 769, 80 
Okl. 246—Reed v. Mullen, 166 P. 
1172, 67 Okl. 179—Killough v. Ft. 
Supply Telephone & Telegraph Co., 
154 P. 1192, 65 Okl. 198—George 
V. Robinson, 149 P. 1087, 47 Okl. 
623. 

Or.—Chandler v. Hultgren, 66 P.2d 
268, 166 Or. 142—Rayburn y. Day, 
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265 P. 1002, 126 Or. 186, 69 A.Ij.R. Civ.App., 208 S.W.2d 416—Stano- 117 Vt. 267—Owens v. Lane Const. 

1062. lind Oil & Gas Co. v. Sklar Oil Co.. Co., 168 A. 649, 105 Vt. 421—Sum- 

Pa.—^Wortex Mills v. Textile Work- Civ.App., 179 S.W.2d 876, error re- merskill v. Vermont Power & Mfg. 

ers Union of America, C. I. O., 86 fused—Seastrunk Rendering Co. v. Co., 99 A. 1017, 91 Vt. 251—In re 

A.2d 851, 869 Pa. 869—Herman v. Hollingsworth, Civ.App., 177 S.W. Reynolds’ Estate, 96 A. 498, 89 Vt. 

Pepper, 176 A. 201, 317 Pa. 849— 2d 1014~-Ellls v. Woodmen of 224. 

Bassett v. Armstrong, 163 A. 625, World Life Ins. Soc., Civ App., 160 Va—Norris v. Barbour, 51 S.E.2d 334, 
809 Pa. 296—Bentfleld v. Hasten- S.W.2d. 1002--City of Dallas v. 188 Va. 723—Miller v. Interna- 

teufel, 129 A. 62, 283 Pa 264—In re George. Civ.App., 157 S.W.2d 987, tlonal Union of United Brewery, 

Donnelly’s Estate, 92 A. 306, 246 affirmed 169 S.W.2d 473, 141 Tex. Flour, Cereal, and Soft Drink 

Pa. 308. 9—Dallas County Fresh Water Workers of America, 48 S.E.2d 262, 

Shinn v. Stemler, 47 A.2d 294, Supply Dist. No 7 v. Mercantile Se- 187 Va. 889—Cowan v. Zimmerman. 

169 Pa.Super. 129. curltles Corp., Clv.App., 110 S.W. 10 S B 2d 666, 176 Va. 16—City of 

Pa.—Standard Dairies v. McMonagle, 2d 187, error dismissed—^Wood v. Newport News v. York County, 168 

11 A.2d 686, 139 Pa.Super. 267— Pulton Property Co., Civ.App., 92 P. 927, 160 Va. 350—City of New- 

Cllneff V. Rubash, 190 A. 643, 126 S.W.2d 649—Connecticut General port News v. Warwick County, 166 

Pa.Super. 82. Life Ins. Co. v. Mathis, Civ.App., S.E. 670, 159 Va. 671, rehearing 

R. I.—Zldack v. Elbag, 67 A.2d 702, 91 S.W.2d 1184—Harding v. Wat- denied and supplemented 167 S.E. 

76 R.I. 496—Marshall v. Lancaster, son, Civ.App., 91 S.W.2d 956—Gill 683, 169 Va. 671—Fidelity & De- 

31 A.2d 11, 69 R.I. 79—Marshall v. v. Hudspeth County Conservation posit Co. of Maryland v. Mason, 

Lancaster, 26 A.2d 866, 68 R.I. 184. & Reclamation Dist. No. 1. Civ. 133 S.E. 793, 146 Va. 138—Bruns- 

B.C.—^Nobles v. Mo.selGy, 70 S E.2d App., 88 S.W.2d 617—Jenkins v. wick Land Corporation v. Perkin- 

247, 221 S.C 266—Lazenby v City of Cooper, Civ.App., 87 S W. son, 132 S.E. 853. 146 Va. 695— 

Mackay, 14 S.E.2d 12, 196 S C. 607— 2d 778, error refused—^Hazelwood City of Hampton v Newport News 

C. I. T. Corp. V. Corley, 13 S.E.2d v. City of Cooper, Civ.App, 87 S.W. & Hampton Ry., Gas & Electric 

440, 196 S C. 339—Williams V. Law- 2d 776, error refused—^Beard v. Co., 131 S E. 330, 144 Va. 24— 

rence, 8 S.E.2d 838, 194 SC 1— Smith, Civ.App., 86 S.W.2d 843— Ricketts v. J. G. McCrory Co, 121 

Haynes v. Graham, 6 S.E.2d 903, Cocke v. Southland Life Ins. Co., S.E. 916, 138 Va. 548— W. S. Forbes 

192 S.C. 382—Knight v. Fidelity & Civ.App., 76 SW.2d 194—Texas & Co. v. Southern Cotton Oil Co., 

Casualty Co. of New York, 192 S. Employers’ Ins. Ass’n v. Wallace. 108 S.E. 16, 180 Va. 246—Norfolk 

E. 658, 184 SC. 362—Prevost v. Civ.App., 70 S.W.2d 832—Texas County v. City of Portsmouth, 98 

Post, 173 S.E 628, 172 S.C. 228— Power Corporation v. Kuehler, Civ. S E. 765, 124 Va. 639. 

Rhame v B. B. Kirkland Seed App., 34 S.W.2d 381, modified on Wash.-Hansen v. West Coast 

Co, 152 SE. 825. 156 S.C. 89—In other grounds Com App., 62 S.W. Wholesale Drug Co, 289 P 2d 718, 

re State ex rel Munn, 126 S E. 2d 76—Texas Indemnity Ins. Co. 47 Wash 2d 825—Swan v. Ander- 

32, 129 S C 476—Bishop C. Perkins v. Holloway, Civ.App., 30 S.W.2d son, 240 P.2d 569, 40 Wash 2d 73— 

Co V Duncan, 110 S.E. 396, 118 921, affirmed Holloway v. Texas In- In re Pugh’s Estate, 166 P.2d 676, 

SC 313—Farmers’ Bank & Trust demnity Ins, Co, Com.App, 40 S. 22 Wash.2d 514—Bartow v. Bartow, 

Co. V. Fudge, 100 S.E. 628, 113 S.C. W 2d 75—Strawn Independent 121 P.2d 962, 12 Wash.2d 408— 

25—Virgmia-Carollna Chemical Co. School Dist. v Stuart, Civ.App., Goff v. City of Seattle, 86 P.2d 222, 

V. Wilkins, 89 S.E. 659, 106 S.C. 21 S W.2d 713, affirmed Stuart v. 197 Wash. 665—Ajax v. Gregory, 

291. Strawn Independent School Dist, 32 P 2d 660, 177 Wash. 465—Bank 

S. D.—City of Planklnton v. Kieffer, Com.App., 36 S.W.2d 480, motion of Fairfield v. Spokane County, 22 

17 NW2d 494, 70 S D 329—John- overruled 39 S W 2d 618—Law v P 2d 646, 173 Wash. 145, followed 

son V. Dakota Nat. Bank, 207 N.W Lubbock Nat Bank, Civ.App., 21 In Spokane & Eastern Trust Co. v. 

217, 49 S.D. 381. S W 2d 92—Sealy v. Scott, Civ.App , Spokane County, 22 P 2d 656, 173 

Tenn.—Knott v. Stewart County. 207 H S W 2d 605—United North & Wash. 699—Von Herberg v. City of 

S.W 2d 337, 185 Tonn. 623—Keeling South Oil Co. v. Tiller, Civ.App., Seattle, 288 P. 646, 157 Wash 141, 

V. Keeling. 203 S.W.2d 601, 185 297 S W. 520—Hall v. Tedford, Civ. 70 A.L R. 417—Bellingham Ameri- 

Tenn. 134—Trent v. Tennessee App, 279 S.W. 314—Nystel v. Gul- can Pub. Co. v. Bellingham Pub. 

Public Service Co, 100 S W.2d 660, Civ.App., 257 S.W. 286—^Wunsch Co, 258 P. 836, 145 Wash 25 

171 Tenn. 89 v. Burlington State Bank, Civ.App., W.Va.—Muldoon v. Kepner, 91 SE 

Masscnglll v. Massengill 266 S 248 S.W. 136—Ledbetter v. Ledbet- 2d 727—Collins v. New York Cas 

W. 1018, 36 Tenn App. 386—Amer- ter. Civ App., 229 SW. 676—Me- Co, 82 S E 2d 288—Elswlck v. 

lean Nat Bank & Trust Co. v. Henry v. Bankers’ Trust Co.. Civ. Charleston Tran.slt Co., 36 S B.2d 

Mander, 263 S W.2d 994, 36 Tenn App, 206 S.W. 560, error dismissed 419, 128 WVa 241—Tynes v. 

App 220. 41 set. 321, 266 U.S. 559, 66 L Ed. Shore, 186 S.E. 845, 117 W.Va 355. 

Tex.—Cain, Brogden & Cain, Inc. v. 785—Cummer Mfg Co. v. Kellam Wis—Village of Sun Prairie v Wis- 

Local Union No 46, Intern. Broth. Bros, Civ.App, 203 S.W, 463. er- consin Power & Light Co., 261 N. 

of Teamsters, Chauffeurs. Ware- refused—Southwestern Port- W. 605, 213 Wls. 277—City of 

housemen and Helpers, 286 S.W.2d Cement Co. v. Latta & Hap- Baraboo v. Excelsior Creamery Co., 

942—Wright v. Wright, 274 S.W. Pe**- Civ App, 193 S.W. 1116, error 177 NW. 36, 171 Wls. 242—State 

2d 670, 164 Tex. 138. refused—Grant v. Alfalfa Lumber Historical Soc v. Poster, 177 N.W. 

Page V. Tucker, Com.App., 288 Co., Civ App, 177 S.W. 636. 16, 172 Wis 155. 

S.W 809—Mitchell v. Reitz, Com. Utah.—Logan City School Dist. v. Wyo.—Druley v. Houdesheldt, 294 P. 
App, 281 S.W. 1044—Park V. Rich, Kowallis, 77 P.2d 848, 94 Utah 2d 351. rehearing denied 296 P.2d 

Com.App, 216 S.W. 146. 342—St. George & Washington 251—Casper Lodge No. 22, I. O. O. 

Westwood Development Co. v Canal Co. v. Hurricane Canal Co, P. v. Corbrldge, 286 P.2d 1047, 74 

City of Abilene, Civ.App., 273 S.W 72 P.2d 642, 93 Utah 262—Hoover Wyo. 244—Oorpua Juris Ssouadam 

2d 662, error refused no reversible v. Utah Nursery Co, 7 P.2d 270, 79 cltsd la Chicago & N. W. I9y. Co. 

error—Hammer v. City of Dallas, Utah 12—Wallick v. Vance, 289 P. v. City of Riverton, Fremont Coun- 

Civ.App., 273 S.W.2d 646—Town of 103, 76 Utah 209—Bankers’ Trust ty, 247 P.2d 660, 668, 664, 70 Wyo. 

Lake June v. City of Dallas, Civ. Co. v. Riter, 206 P. 276, 60 Utah 1— 84—Butterworth v. Beach, 216 P. 

App., 246 S.W.2d 265—Hotman v. Grieve v. Howard, 180 P. 423, 64 1086, 30 Wyo. 46. 

State, Civ.App., 217 S.W.2d 890— Utah 225. 4 C.J. p 649 note 35 [a], [b]—47 C. 

Boring V. Chicago, R. I. & P. R. Co., Vt.—Fuller v. Watkins, 90 A.2d 444, J. p 692 note 71 [b], 
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Actions for determination of abstract 
Questions generally see Actions 9 
17. 

Declaratory Judgment actions see 
Declaratory Judgments 99 30, 164 
IVo value as precedent 

Whether error of joinder by hus¬ 
band with wife in suit for benefit of 
community as a formal party only 
was reached by a general demurrer 
was not decided, since determination 
would have no value as a precedent, 
general demurrers having been abol¬ 
ished by rules of civil procedure. 

Tex.—Rosenbaum v. Texas Bldg. & 
Mortg. Co., 167 S.W.2d 506, 140 
Tex. 325. 

Qnsstiona dspsndsnt on showing of 
facts 

(1) Law questions depending on a 
state of facts not proved will not be 
considered on appeal. 

N.M.—State v. Baker, 289 P. 801, 36 
N.M. 55, certiorari denied Baker v 
State of New Mexico. 61 S.Ct. 106, 
282 U.S. 807, 76 L.Ed. 724. 

(2) Rulings involving enlarged ap¬ 
plication of established principles to 
new conditions should be made only 
where the facts relied on plainly 
appear. 

Pa—In re Linnard’s Estate, 148 A. 
912, 299 Pa 32 

Qnestlon based on assumed state 

of facts contrary to those shown by 
the evidence need not be reviewed. 
Kan.—Hennerich v Snyder, 168 P 
313. 101 Kan. 408, rehearing denied 
168 P. 862, 101 Kan. 745 

Who shall pay costs 

Abstract, moot, or hypothetical 
cases, from the determination of 
which no particular result can follow 
other than the awarding of the costs 
of the appeal or proceeding will not 
be decided. 

Okl.—School Diet. No. 4, Ellis Coun¬ 
ty V. Sumpter, 219 P. 93, 95 Okl 
227—Nail v. McCullough & Lee, 
212 P. 981, 88 Okl. 243—Oklahoma 
Petroleum & Gasoline Co. v. Min- 
nehoma Oil Co., 195 P. 759, 80 Okl, 
246. 

S.D—State v. Rogers, 164 N.W. 73, 
39 S.D. 315. 

4 C.J p 1136 note 29. 

How Questions bscoms moot 

Questions involved in an appeal 
may become moot by reason of acts 
of the legislature, of the parties, or 
by lapse of time. 

Cal.—Diederlchsen v. Sutch, 118 P.2d 
863, 47 CA.2d 646. 

Fartioular Questions hold moot 

(1) Action of the court in requir¬ 
ing that appeal be taken within a 
certain time as a condition to the 
extension of time for settlement of 
a bill *of exceptions, where the bill 
was taken within the required time 
or without prejudice to appellant. 
Wis.—City of Baraboo v Excelsior 
Creamery Co., 177 N.W. 36, 171 
Wis. 242. 


(2) Cause of action for annulment 
of a lease which had expired. 

La.—^Plnnin v. Balter. 122 So. 716, 

168 La. 627. 

(3) Due execution of notes sued 
on, for which there was no consid¬ 
eration. 

Cal.—McBride v. Dorr, 14 r.2d 667, 
126 C.A. 223. 

(4) Exceptions to charges on Is¬ 
sues which were not answered by the 
jury. 

N.C —Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C. 691. 

(6) In a suit to compel the remov¬ 
al from a highway of posts support¬ 
ing an overheard railroad crossing, 
the questions as to the rights of 
highway f^ommlssioners to maintain 
the suit, etc., where the overhead 
structure had been changed and re¬ 
built, and the obstructions removed, 
pending the suit 

Ill —Stephens v. Chicago, B & Q. R. 
Co.. 135 NE 68, 303 Ill 49. 

(6) An Injunction granted below, 
whore the period covered by the in¬ 
junction had expired. 

Colo.—Bradley v. Blattman, 291 P. 
1034, 88 Colo 58. 

(7) An instruction as to the 
amount of damages, if defendant 
should be found negligent, where no 
negligence was found. 

Cal —Ravi v. Syndicate Bldg Co , 5 
r 2d 476, 118 C A 396 

(8) Legality of advertisement of 
a tax sale the time for which had 
passed 

Ga—Griffin v. Beasley, 151 SE 481, 

169 Ga 709. 

(9) Misconduct of counsel 

Iowa—Pickens v. Milwaukee Me¬ 
chanics' Ins Co., 179 N.W 150. 189 
Iowa 900—Llnnemann v Klrchner, 
178 NW 899, 189 Iowa 336. 

(10) Mortgagor’s liability as sure¬ 
ty after foreclosure and sale of the 
property for sufficient to cover the 
amount due thereunder 

Cal—Carter v Turner, 265 P 870, 
90 C A 193. 

(11) Power of a court of equity 
to remove corporate directors whose 
terms of office had expired. 

Cal—Atkins v Hughes, 282 P. 787, 
208 C 608. 

(12) Question raised by parties, 
but not presented by the evidence 
Ky—Citizens’ State Bank of Green¬ 
up V. Johnson County, 207 S.W. 8, 
182 Ky, 631. 

(13) Reformation of a fire policy 
which had expired, while the build¬ 
ings remained Intact. 

Iowa.—Travelers’ Ins. Co. of Hart¬ 
ford, Conn. v. Farmers’ Mut. Fire 
Ins. Ass’n of Monona County, 233 
N.W. 163, 211 Iowa 1061. 

(14) Refusal to extend the time of 
a foreclosure sale under a mortgage 
moratorium statute which had ex- 

I pired. 


5 C.J.S. 

Tex.—Cocke v. Southland Life Ins. 
Co., Clv.App., 76 S.W.2d 194. 

(16) Right to enforce a contract 
which had expired pending appeal. 
Mass.—Blume v. William Shenkel & 
Sons Co., 164 N E. 618, 266 Mass. 
16. 

(16) A ruling of the trial court 
which had been sustained by another 
court of civil appeals on a previous 
appeal of the same case. 

Tex.—Wood v. Pulton Property Co., 
Clv.App., 92 SW\2d 649. 

(17) Status of a mortgage, found 
not to be an existing encumbrance, 
with respect to other liens. 

N J —Turner v. Ridge Heights Land 
Co., 114 A. 418, 92 NJ.Eq 706. 

(18) Validity of the appointment 
of a receiver discharged before the 
writ of error was sued out. 

Colo.—Zigmond v. Cooper, 8 P.2d 268, 
90 Colo 222. 

(19) In a suit to declare a build¬ 
ing permit void, where the permit, 
not having been acted on, expired be¬ 
fore the argument of the appeal 
Mass —Town of Swampscott v 

Knowlton Arms, 172 NE. 601, 272 
Mass. 475, 

(20) Whether costs were properly 
taxed, where reversal of main judg¬ 
ment also annuls judgment for costs 
Ala—(''ity of Tuscaloosa v. Hill, 69 

So 486, 14 AlaApp. 541, certiorari 
denied Ex parte Hill, 69 So. 698, 
194 Ala 569 

(21) The R«‘cond of two certified 
questions presupposing an affirma¬ 
tive answer to the first, if the first 
is not BO answered 

Vt—Owens V. Lane Const Co, 168 
A 540, 105 Vt 4 21 

(22) Where a lease terminated by 
its terms before the hearing of an 
appeal in an action between the land¬ 
lord and the tenant, an issue as to 
the landlord’s right of cancellation 
and forfeiture 

Ind—Ballew v Arnett, 129 N E. 18, 
74 Ind App 321 

(23) Where a mortgagee, who 
made a loan of tw’enty-five thousand 
dollars, sued Lo quiet title against 
hen claimants, his contention on ap¬ 
peal that the court erred in declaring 
the mortgage a first lien for tnghteen 
thousand dollars and claimants’ Hens 
second hens superior to the remain¬ 
ing seven thousand dollars of mort¬ 
gage, where a stipulation showed 
that after the appeal was taken the 
property was sold on foreclosure for 
less than eighteen thousand dollars 
Cal —Mortgage Guarantee Co v 

Hammond Lumber Co., 67 P.2d 
164, 13 C A 2d 638 

(24) Where no supersedeas from 
an order denying an interlocutory in¬ 
junction to restrain certain work was 
granted, and at the time of the hear¬ 
ing in the appellate court the work 
had been completed, the question of 
the denial of injunction. 
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according to some decisions, it is clear that the I or the question is one of great public interest, 
litigation will be advanced by such consideration,^^ • 


Oa.—Gollgrhtly v. Atlanta & W. P. R. 
Co.. 96 S.E. 683. 148 Ga. 20. 

(25) Where, pending appeal from 
a Judgment denying an injunction re- 
^training violation of a patent, the 
patent expires. 

Ind.—Buffalo Specialty Co. v. Indiana 
Rubber & Insulated Wire Co., 109 
N.E. 782, 69 Ind.App. 465. 

(26) Where the supreme court de¬ 
cides that Jurisdiction was acquired 
by service of process on an agent of 
defendant, the question whether Ju¬ 
risdiction was acquired by garnish¬ 
ment of fund.s. 

Minn —Rishmiller v. Denver & H G. 
R. Co, 169 N.W 947, 134 Minn. 479. 

(27) Other questions. 

Ky.—Brown v. White, 266 SW.2d 
56. 

Mo —Daub V. Maryland Cas Co., 
App, 148 SW2d 68, certiorari 
quashed on other grounds State ex 
rel Maryland Ca.s Co. v. Hughes, 
164 SW2d 274. 349 Mo. 1142. 

Tex —Picadilly Cafeteria of Waco, 
Inc V. Lee, Civ.App, 289 S W 2d 
790 

(28) What constitutes moot case 
generally see Actions § 17 c. 

Particular gnastioas held aoadaaiic 

(1) Whether one furnishing money 
used in purchasing a second mort¬ 
gage. on which nothing was realized, 
should share in the proceeds of a 
foreclosure sale, was an academic 
question 

Ohio—Schutt V Rates, 169 NE 314, 
33 Ohio App 30.3. 

(2) Where the order appealed from 
by defendants was sustained, plain¬ 
tiffs’ appeal from the order settling 
the case and revising the order ap¬ 
pealed from, as well a.s the matter 
of cost of plaintiffs’ transcript, be¬ 
came academic and would not be con¬ 
sidered 

SC—Prevost V. Post, 173 SE 628, 
172 SC. 228. 

(3) In an action for damages for 
refusal to accept shipments of sugar, 
wherein defendant sought damages 
for breach of contract to ship 
promptly, an assignment of error 
complaining of an instruction stating 
that defendant had a cause of ac¬ 
tion against the railroad company for 
delay raised a purely academic ques¬ 
tion, the rights of defendant against 
the railroad company not being be¬ 
fore the court. 

S C —Bishop C. Perkins Co. v Dun¬ 
can. 110 S.E 396, 118 SC 313. 

(4) The question whether a mort¬ 
gage was a duly recorded Instrument 
in view of the claimed disqualifica¬ 
tion of witnesses making and taking 
affidavit for probate was academic, 
where Judgments, the basis of claims 
in opposition to the mortgage, were 


recovered on debts contracted prior 
to the mortgage. 

S.C.—Farmers’ Bank & Trust Co. v. 
Fudge, 100 S.E. 628, 113 S.C. 26. 

(5) Whether the trial court should 
have proceeded to trial without wait¬ 
ing for the decision of an appeal 
from the overruling of a plea of 
privilege to be sued in another coun¬ 
ty is an academic question, as deci- 

I Sion thereof would not expedite a 
I trial on the merits 
I Tex—Cummer Mfg. Co v. Kellam 
I Bros, Civ.App., 203 S.W 463, error 
refused. 

(6) Other questions. 

NY.—Williamson v. Delehanty, 17 
NYS2d 696, 268 AppDiv. 991, ap¬ 
peal withdrawn 32 NE.2d 832, 285 
NY 546. 

Questions held not aoademlo or moot 

(1) Invoking of the humanitarian 
doctrine in an action by a switchman 
injured in a collision at a crossing 
Mo —Beal v. Chicago, B. & Q. R. Co, 

286 SW. 482. 

(2) Validity of a repealed act, 
where rights and liabilities thereun¬ 
der survived repeal 

Cal.—Bacon Service Corporation v. 
Hu.ss. 248 P 235. 199 C. 21, error 
dismissed 48 S Ct 168, 276 US. 
607. 72 LEd 397. 

(3) Question in a suit to enjoin 
street improvements, In view of the 
injunction bond, although the streets 
were built and practically all tax 
bills paid 

Mo—Marbury v City of Farming- 
ton, App, 5 S W 2d 677. 

(4) Whether after dissolution by 
trial court of a temporary restrain¬ 
ing order in a taxpayer’s action 
against a city it should be restrained 
from paying warrants not yet paid | 
Idaho—Kiefer v City of Idaho Falls, 

266 P 701, 46 Idaho 1. 

(6) In a suit to enjoin the issu¬ 
ance of bonds under the county unit 
road law on the ground that they 
had not been approved by the board 
of tax commis.sionerH under Acts 
(1919) c 59 8 201, the question as to 
the constitutionality of § 201, not¬ 
withstanding Its amendment by Acts 
Spec Sess (1920) c 49 8 4, which sub¬ 
stitutes the local county council for 
the lioard of tax commissioners 
Ind —Van Hess v. Board of Com’rs 
of St Joseph County, 129 N E. 
305, 190 Ind 347 

(6) Notwithstanding the trial 
court approved the final report of a 
receiver appointed to operate a ten¬ 
ant’s business, on appeal from an 
order appointing the receiver, the 
question of the authority of the 
court to appoint a receiver 
Wash —Sixpine Leaseholders v Seat- 

607 


tie Recreation Co., 18 P.2d 12, 171 
Wash. 139. 

(7) Other questions. 

Cal —Boericke v. Welse, 166 ^2^ 
781, 68 C.A.2d 407. 

Ky—Harper v. Johnson, 294 S.W.2d 
928. 

La—Lee v. Lee, 38 So.2d 66, 214 La. 
434—Whalen v. Davis, 9 So.2d 424, 
200 La 1066. 

Mich —Reyerlein v Ashburn, 63 N.W. 
2d 666, 334 Mich. 13—Michigan 

Sugar Co. v. Falkenhagen, 220 N. 
W. 760, 243 Mich. 698. 

Mo —Mangwasser v. Tackitt, App 
280 S.W.2d 433—Wclsberg v. Boat¬ 
men’s Bank. App, 251 S.W. 393. 
N.J.—Landy v. Lesavoy, 119 A.2d 11* 
20 NJ 170. 

Carlannl v. Schwenker, 118 A.2d 
847, 38 N J Super. 350. 

N.M —Zellers v Huff, 236 P.2d 949,. 
66 N.M. 601. 

Ohio.—Enterprise Roofing Co. v. Rik- 
er, 107 N.E.2d 366, 90 Ohio App*. 
640 

Tex.—Wheeler v. Pavllc, Civ.App., 
290 SW2d 764—Eason v. City of 
Waco. Civ.App., 262 S W 2d 760— 
Northern Texas Utilities Co. v. 
Community Natural Gas Co., Civ. 
App, 297 SW. 904—Port Worth 
Gas Co V. Bragg, Civ App., 297 S. 
W. 244, reversed on other grounds 
Montrief & Montrief v. Bragg, 
Com App., 2 S W 2d 276, rehearing 
denied Montrief & Montrief v. Port 
Worth Gas Co, 4 S W 2d 964. 

Buie Uxnlted 

The court of appeals "will not 
consider moot questions, except to 
determine that they are or must be 
held to be moot, and to make such 
other rulings as result from a deter¬ 
mination that the prlntdpal question 
is or must be h(‘ld to be moot ” 

Ga—City of Savannah v Monroe, 96 
SE. 731, 22 Ga.App. 190. 
Determination of case on record 
However, it has been held as fol¬ 
lows. "It is stated in the brief of 
counsel that the question has now 
become largely academic by reason 
of . . fa stated! fact. . 

A.s, however, the casi* must be de¬ 
termined on the record as it stands 
before us, we proceed to determine 
it " 

N J —Jordan v. Teaneek Tp In Ber¬ 
gen County, 137 A. 680, B81, 6 N.J. 
Mlsc 566 

25. Fla —Corpus Juris Ssonndnm 
quoted in Pace v. King, 38 So.2d 
823, 827 

N.H.—Knight v. Town of Haverhill, 
93 A. 663, 77 N.H. 487. 

26. Fla.—Bowden v. Carter, 65 So 2d 
871—Corpus Juris Ssouudum quot¬ 
ed in Pace v. King, 38 So.2d 823, 
827—Tau Alpha Holding Corp. v. 
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or is likely to recur but the fact that a question 
is one in which many people other than the parties 
to the litigation may have an abstract interest does 
not prevent an issue from becoming moot.27*6 
Trivial or unimportant objections or questions, not 
affecting the parties’ substantial rights, will not be 
considered,28 and neither will mere obiter dictum,28 


or a qqestion as to a matter admitted by a party 
to the appeal.88 

Questions or objections need not be considered 
where the result would be the same however they 
were decided, or where the decision on a different 
matter is decisive of the case.*^ Likewise, al- 


Board of Adjustments of City of 
Gainesville, 171 So. 819, 126 Fla. 
858. 

Kan—State ex rel. Steere v. Frank¬ 
lin County Farm Bureau, 239 P.2d 
570, 172 Kan. 179. 

Ky.— Corpus Juris Bsouuduxn oltsd la 

Mason v. Commonwealth, 283 S.W. 
2d 845, 846. 

Md.—Board of Medical Examiners v. 

Steward, 102 A.2d 248, 203 Md. 574. 
N.J.—Norton v. State Bd. of Tajc 
Appeals, 45 A.2d 799, 134 N.J.Law 
57. 

N.Y.—Neary v. Voorhls, 202 N.Y.S. 
286, 207 AppDlv. 419—In re Cud- 
deback, 39 N.Y.S 388, 3 App.Div. 
103. 

Ohio.—Overesch v. Campbell, 119 N. 

E.2d 848, 95 Ohio App 359. ! 

Pa. —^Wortex Mills v. Textile Work- ! 
era Union of America, C. I. O., 86 
A.2d 851. 369 Pa 359. 

I C.J. p 652 note 65. 

Bsttlaj aslds preoadsut for srrouaous 
law 

Reviewing court does not do a vain 
thing when it sets aside and vacates 
that which would otherwise be a! 
precedent for erroneous rules of law, 
even though the question has become 1 
moot as far as parties for particular 
action are concerned. 

Ohio—Overesch v Campbell, 119 N. 

E2d 848, 95 Ohio App. 359. 
Question as to election law 
Ark.—Horn v. White, 284 SW.2d 122, 
225 Ark. 540—Carroll v Schneider, 
201 SW.2d 221, 211 Ark. 638. 

Md.—Bmswanger v. Whittle, 2 A.2d 
174, 176 Md. 146. 

N.Y—Neary v Voorhis, 202 N.Y.S. 

236, 207 App.Div. 419. 

27. Fla — Corpus Juris Beouudum 
quoted in Pace v. King, 38 So.2d 
823, 827. 

N.Y.—Neary v. Voorhls, 202 N.Y.S. 

236, 207 AppDlv. 419. 

Wyo.— Corpus Juris Beouudum cited 
in Chicago & N. W. Ry. Co. v. City 
of Riverton, Fremont County, 247 
P.2d 660, 664, 70 Wyo. 84. 

27. B Kan.—Andool v. Woods, 258 P. 
2d 285, 174 Kan. 556. 

28. Cal.—Young v. San Joaquin 
Light & Power Corporation, 267 P. 
162, 83 C.A. 586. 

Fla.—Hollywood, Inc. v. Broward 
County, 90 So 2d 47—Lynn v. City 
of Fort Lauderdale, 81 So.2d 611— 
Corpus Juris Becuudum quoted iu 
Pace V. King, 38 So.2d 828, 827. 
Ga.—Vines v. Lee, 22 S.E.2d 122, 194 
Ga. 520. 


Kan.—Seymour v. Kelso, 16 P.2d 

958, 136 Kan. 548. 

Ky.—Louisville & N. R. Co. v. Gib¬ 
son, 170 S.W.2d 907, 294 Ky. 56. 
La—Zuvich V. Ballay, App, 149 So. 
281. 

Mass—Bradford v. Boston & M. R. 

R., 113 N.E. 1042, 226 Mass. 129. 
Mich—Peninsular State Bank of De¬ 
troit V. First Nat. Bank, 222 N.W. 
157, 246 Mich. 179. 

N.C—Foxman v. Hanes, 12 S.E.2d 
258, 218 N.C. 722. 

ND—Weeks v Hetland, 202 N.W. 
807, 62 N.D. 351. 

Pa.—Appeal of Mesta Mach. Co, 82 
A.2d 236, 347 Pa. 191, reversed on 
other grounds U. S. v. Allegheny 
County, Pa.. 64 S.Ct. 908, 322 U.S. 
174. 88 LEd 1209—Mackowski v. 
Philadelphia Rapid Transit Co , 108 
A. 168, 265 Pa. 34—Gordon v. Phila¬ 
delphia Rapid Transit Co., 107 A. 
811, 264 Pa. 461—McMennlmen v. 
Lehigh Valley Coal Co.. 101 A. 735, 
257 Pa 259. 

SC,—MImnaugh v. Baker, 98 S.E 
337, 111 SC. 490. 

Where speoiflo negligeuoe was al¬ 
leged aud proved, ‘*lt is no longer im¬ 
portant whether plaintifC could have 
recovered under the doctrine of res 
ipsa loquitur.” 

Kan.—Seymour v, Kelso, 16 P.2d 958, 

959, 136 Kan. 543. 

39. Mich—Murray v. Menzies Real 
Homes Co., 210 N.W. 217, 236 Mich. 
77. 

30. Ind.—Chochos v. Burden, 128 N. 
E. 696. 74 Ind App. 242 

Ky—Bush v. Smith, 264 SW.2d 78— 
Fidelity & Ca.sualty Co. of New 
York V. Breathitt County, 123 S.W. 
2d 260, 276 Ky. 173. 

Mioh —City of Detroit v. Division 26 
of Amalgamated Ass’n of St, Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 51 N.W.2d 228, 332 Mich. 237, 
appeal dismissed Division 26 of 
Amalgamated Ass'n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica V. City of Detroit, 78 S.Ct. 37, 
344 U.S. 805, 97 L.Ed. 627, rehear¬ 
ing denied 73 S.Ct. 164, 844 U.S. 
882, 97 LEd. 683. 

Vt—Mason v. Chase, 126 A.2d 89. 

31. Ala.—Golden v. Golden, 64 So. 
2d 460, 266 Ala. 187—Elliott v. 
Caheen Bros., 153 So. 613, 228 Ala. 
432—Williford v. Atlantic Coast 
Line R. Co., 113 Bo. 44, 216 Ala. 
309—Loper v. B. W. Gates Lumber 
Co., 98 So. 722. 210 Ala. 612—City 
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of Tuscaloosa v. Pitts, 96 So. 771, 
209 Ala. 635. 

Childs V. Thompson, 104 So. 287, 
20 Ala.App. 694—Louisville & N. R. 
Co. V. Childers, 98 So. 319, 19 Ala. 
App. 492. 

Arlz.—Smith v. Pinner, 201 P.2d 741, 
68 Ariz. 116—S. A. Gerrard Co. v. 
Couch, 29 P.2d 161, 43 Arlz. 67. 

Cal.—Fairchild v. Western Securi¬ 
ties Corp., 169 P. 363, 176 C. 742. 

McGlasson v. Blythe, 299 P 2d 
326, 143 C.A.2d 152—Moss v. Coca 
Cola Bottling Co., 229 P.2d 802, 3 03 
C.A 2d 380—Matzen v. Horwltz, 228 
P.2d 841, 102 CA.2d 884—Crumley 
V. Walter M. Ballard Corp., 224 P. 
2d 455, 100 CA.2d 698—Miller v 
LaGrua, 110 P.2d 88, 43 CA.2d 32 
—Brannock v. Bromley, 86 P 2d 
1062, 30 C A 2d 516—Osgood v City 
of San Diego, 62 P.2d 105. 17 C A.2a 
345—Redwing v Moncravio, 32 P 
2d 408, 138 C.A. 432—Miller & Lux 
V. Sparkman. 17 P.2d 772, 128 C A 
449—^Webb v. Boyle, 13 P.2d 786, 
125 C.A. 326—Latky v. Wolfe, 269 
P. 470, 86 CA. 332—Trlmlett v. 
Lynch. 187 P. 69. 46 C.A. 42— 
Trulsson v. Southern Pac Co, 183 
P. 686, 42 C.A. 404—Nicholson v. 
Lcalham, 153 P. 965, 28 C.A. 597, 
hearing denied 156 P. 98, 28 C.A. 
597. 

Conn—Colo v. Myers, 21 A 2d 396, 
128 Conn. 223, 136 A.L.U 226— 
O’Brien v H L Green Co , 20 A 2d 
411, 128 Conn. 68—Kurtz v Far¬ 
rington. 132 A. 540, 104 Conn. 257, 
48 A L R. 259—McCarten v. Con¬ 
necticut Co., 131 A 505, 103 Conn 
637—Torrington Electric Light Co. 
V. Stedman, 123 A. 261, 100 Conn 
217—Seymour v. City of Norwalk, 
102 A 677, 92 Conn. 293 

Fla—Alford v Moore, 48 So.2d 754 
—St Petersburg Coca-Cola Bot¬ 
tling Co. V. Cucoinello, 44 So 2d 670 
—Kessler v. Townsley, 161 So. 
841, 120 Fla 36. 

Ga.—Phillips V. Phillips, 86 S.E.2d 
427. 211 Ga. 305—Trust Co. of 

Georgia v. Fauss, 24 S E 2d 799, 195 
Ga. 611—Hopkins v. Kidd, 16 S E. 
2d 670, 192 Ga. 791—Evans v. Luce, 
9 SE2d 646, 190 Ga. 403—Chas¬ 
tain V. Gardner, 200 S.E. 786, 187 
Ga. 462, answer to certifled ques¬ 
tion conformed to 1 S.E 2d 204, 59 
GaApp. 430—White v. White, 187 
S.E. 31, 182 Ga. 774—Gaboon v. 
Wills, 175 S.E. 663, 179 Ga. 195. 

Rupek V. Pig'n Whistle, Inc., 94 
S.E.2d 747, 94 Ga.App. 404—Sulli- 

I van V. Dixon, 34 S.E.2d 318, 72 
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Ga.App. 607*—Alrop*. Corp. T. 0oUh 
stein. 26 S.B.2d 116. 60 Oa^p. 168 
—Holland V. Whitfield County. 188 
8.S. 288, 64 Oa.App. 458—Sover- 
elgTi Camp, W. O. W., v. Reid. 186 
S.E. 769, 58 Ga.App. 618—Trust Co. 
of Georgia v. Mobley. 160 B.B. 169. 
40 Ga.App. 468—Thomas v. Mack* 
en, 141 S.E. 316, 87 Ga.App. 624— 
Calhoun Oil & Fertilizer Co. v. 
Western & A. R. R.. 138 S.E. 848. 
35 Ga.App. 436 — Phillips v. Bridg¬ 
es, 93 S.E. 115, 20 Ga.App. 489 — E. 
E. Lowe Co. V. Patterson. 91 S.E. 
242, 19 Ga.App. 140. 

Idaho.—Lakey v. Caldwell. 237 P.2d 
610, 72 Idaho 52—Schlelff v. Mc¬ 
Donald. 216 P. 1044, 87 Idaho 423. 
Ill.—Des Boeuf v. Des Boeuf, 113 N. 
E. 900, 274 Ill. 594. 

People ex rel. Valentine v. Biggs, 
38 N.E.2d 866, 312 lll.App. 199. 
Ind. —Rogers v. Calumet Nat. Bank 
of Hammond, 12 N.E.2d 261, 213 
Ind. 676. 

Shank v. Peoples State Bank. 7 
NE2d 46. 104 Ind.App. 443—Cas¬ 
sidy V. Ward, 123 N.E. 724. 70 Ind. 
App. 660. 

Iowa—Smith v. Coutant, 6 N.W.2d 
421, 232 Iowa 887—Davis v. San- 
derman. 282 NW. 717, 225 Iowa 
1001—American Legion at Osceola 
V. Eagle Star & British Dominions 
Ins Co. 238 N.W. 458, 212 Iowa 
1371—Lahner v Schaum, 201 NW. 
80, 198 Iowa 1388—Cooper v. 

Brown, 122 NW. 144, 143 Iowa 
482, 136 Am S R. 768. 

Kan.—In re Bourke’s E.state, 156 P. 
2d 601, 159 Kan. 653, 157 A.L R. 
1107—Lamb v. Board of Com’rs of 
Butler County, 196 P 1069, 108 
Kan. 739, rehearing denied 198 P. 
944. 109 Kan. 253. 

Ky—City of Lexington v. Wilburn, 
266 S.W.2d 777—Turner v. Manos, 
164 SW2d 962, 291 Ky. 431—Pen¬ 
ningtons Adm’r v. Pure Milk Co, 
130 SW2d 24. 279 Ky. 236—Smith 
V. Fidelity & Columbia Trust Co., 
12 SW2d 276, 227 Ky. 120, 62 A. 
L R. 1353—Evans v. Barbourville 
Brick Co , 266 S.W. 46, 205 Ky. 661 
—Chinn V. Baxter, 262 S W. 974, 
203 Ky. 630. 

La.—Davies v Consolidated Under¬ 
writers, 6 So 2d 361, 199 La. 459— 
Louisiana Gas Lands v. Burrow, 1 
So 2d 618, 197 La. 276—Hope v. 
Gordon, 173 So. 177, 186 La. 697 
—Sylvestre v. St. Landry Parish 
School Board. 113 So. 818, 164 La. 
204—Bouchon v. New Orleans Ry. 
& Light Co., 97 So. 587, 154 La. 397 
—Ducros v. St. Bernard Cypress 
Co., 82 So. 841, 146 La, 691. 

Courvelle v. Eckart, App., 50 So. 
2d 326—Succession of Watson, 
App., 18 So.2d 233—Davies v. Con¬ 
solidated Underwriters, App., 14 
So.2d 494—Purpera v. Fidelity A 
Deposit Co. of Maryland, App., 189 
So. 639. 

Me.—Thompson v. Franckus, 107 A. 
6 C.J.S.—39 
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ad 415, ■uaUlned US A.ad T18. IBl 

Me. 64. 

Md.—Gordon v. Opalecky, 187 A. 899, 
152 Md. 686—Canton Lumber Co. 
V. L. H. Burton Lumber Co„ 181 A. 
884, 148 Md. 9. 

Maas.—S. Solomont A Sons Trust T. 
New England Theatres Operating 
Corp., 93 N.E.2d 241, 326 Mass. 99 
—Employers Mut. Liability Ina Co. 
of Wls. v. Merrimac Mills Co., 92 
N.E.2d 266, 326 Mass. 676—Giroux 
V. Board of Dental Examiners, 76 
N.E.2d 758, 322 Mass. 251—Arnold 
V. Jacobs, 65 N.E.2d 4, 819 Mass. 
130—Perry v. Manufacturers Nat. 
Bank of Lynn, 54 N.E.2d 173, 816 
Mass. 653—Brodeur v. Seymour, 63 
N.E.2d 666, 315 Mass. 527—Cun¬ 
ningham V. Boston & M. R. R., 34 
N.E.2d 697, 309 Mass. 215, certio¬ 
rari denied 62 S.Ct. 185, 314 U.S. 
682, 86 L.Ed. 646—Mueller v. Com¬ 
missioner of Public Health, 30 N. 
E.2d 217, 307 Mass. 270—Beaver 
v. Raytheon Mfg. Co, 12 N.E.2d 
807, 299 Mass. 218—Central Trust 
Co. V. Howard, 176 N.E. 461, 276 
Mass. 163—Clark v. Eastern Mas¬ 
sachusetts St. Ry., 150 N.E. 184, 
254 Mass. 441—Salvation Army v. 
E. R. Wilcox Post No. 16. 114 N.E. 
60. 225 Mass. 136. 

Mich.—Hett v. Duffy, 78 N.W.2d 284. 
346 Mich. 456—Miller v. Pillow, 69 
N.W.2d 283, 337 Mich. 262—Black 
v. Bennett, 66 NW.2d 796, 336 
Mich. 197—Gibbs v. Guild, 62 N.W 
2d 642, 332 Mich. 671—Poelman v. 
Payne, 62 N.W 2d 229, 332 Mich. 
697—Lynch v. National Acceptance 
Co. of Chicago, 46 N.W.2d 403. 329 
Mich. 616—Burnett v. Goodyear, 46 
N,W.2d 41, 329 Mich 214—Groth 
V. Singerman, 44 N.W.2d 155, 328 
Mich 615—Seguin v. Madison, 44 
NW.2d 160, 328 Mich. 600—Corkins 

V. Ritter. 40 N.W.2d 726, 326 Mich. 
563—^Woodward v Huron Imple¬ 
ment Co„ 166 N.W. 1025, 200 Mich. 
623. 

Minn—Caswell v. Minar Motor Co., 
60 NW.2d 263, 240 Minn. 213— 
Spicss V. Brandt, 41 N.W.2d 561, 
230 Minn. 246, 27 A.L R.2d 1—City 
of Saint Paul v. Dual Parking 
Meter Co., 39 N.W.2d 174, 229 Minn. 
217—Gill V. Northwest Airlines, 36 
N.W.2d 786, 228 Minn. 164—Kle- 
ger V. St. Paul City Ry. Co., 11 N. 

W. 2d 757, 216 Minn. 38—State v. 
Duluth, M. & N. Ry. Co., 292 NW. 
401, 207 Minn. 618, rehearing denied 
292 N.W. 411, 207 Minn 637, certio¬ 
rari denied 61 S.Ct. 439, 311 U.S. 
719, 85 L.Ed. 468, State of Minne¬ 
sota V. Duluth & I. R. R. Co., 61 S. 
Ct. 439, 811 U.S. 719, 86 L.Ed. 468, 
and State of Minnesota v. Spirit 
Lake Transfer Ry. Co., 61 S.Ct. 439, 
311 US. 719, 85 LEd. 468—City of 
Bemldji v. Ervin, 282 N.W. 683, 204 
Minn. 90—Holmes v. Lllygren Mo¬ 
tor Co , 276 N.W. 416, 201 Minn. 44 
—Johnson v Grady, 244 N.W. 409, 
187 Minn. 104. 


MIm,—M illar ▼. 01oba*Rutgera F^e 
Zna. Co., 108 So. 180, 148 MIm. 489 
—Marx V. Smith, 71 So. 663, 111 
Miss. 301. 

Mo.—Joice V. Mlaoouri-Kansas-Texas 
R. Co.. 189 S.W.2d 668, 864 Mo. 
489, 161 A.L.R. 888—Conroy v. St. 
Joseph Ry., Light, Heat A Power 
Co.. 134 8.W.2d 98, 845 Mo. 692— 
State ex rel. William R. Compton 
Co. v. Walter, 23 S.W.2d 167, 824 
Mo. 290—Biggs V. Oerly, 257 S.W. 
104—^Zasemowich v. American Mfg. 
Co.. 213 S.W. 799. 

Persten v. Chesney, App., 212 S. 
W.2d 469—Koenig v. Heitz, App., 
282 S.W. 107—Wood v. Bollinger, 
App., 249 S.W. 93. 

Mont.—Best v. Beaudry. 205 P. 239, 
62 Mont. 485—Peterson v. City of 
Butte, 166 P. 266, 62 Mont. 13. 

Neb.—Scherz v. Platte Valley Public 
Power A Irr. Diet, 37 N.W.2d 721, 
151 Neb. 415—Adams v. McQrew, 
161 N.W. 426, 100 Neb. 817. 

Nev.—Jackson v. Harris, 183 P.2d 
161, 64 Nev. 339. 

NH.—Jackson v. Smart, 196 A. 683, 
89 N.H. 174—Fitzhugh v. Grand 
Trunk Ry. Co., 115 A. 803, 80 N.H. 
185 

N.J —Bodnar v. Board of Health of 
Borough of Carteret, 190 A. 776, 15 
N.J.Misc. 279. 

N.M.—Woodson v. Raynolds, 76 P.2d 
34, 42 N.M. 161. 

N.Y —Mackler v. Richard Hyde Es¬ 
tate, 105 N.Y.S.2d 276. 199 Misc 
837. 

N.C—Merrell v. Jenkins. 89 B.E.2d 
242, 242 N.C. 636—Williams v. 

Charles Stores Co., 184 S E. 496, 
209 NC. 691—Reid v. Reid, 173 S. 
E. 10, 206 N.C. 1—Jennings v. Keel, 
146 S E. 716, 196 N.C. 676—McNair 
V. Southern States Finance Co., 133 
SE 86, 191 N.C 710—Lamm v. 
Holloman. 97 S.E. 161, 176 N.C. 
686 . 

N.D.—Schnoor v. Meinecke, 40 N.W. 
2d 803, 77 N.D 96. 

Ohio.—Crellln v. Parish, App, 136 N. 
E.2d 464—Zentko v. G. M McKel- 
vey Co., App., 88 N E 2d 265— 
Hagerman v City of Dayton, App.. 
66 N.E.2d 893, reversed on other 
grounds 71 N E 2d 246, 147 Ohio St 
313, 170 A.L.R 199—Jackson Brew¬ 
ing Co. v. Underwriters Salvage 
Corp., 40 N.E 2d 222, 69 Ohio App. 
248. 

Okl.—Hoffman v. Shell Oil Co., 236 P. 
2d 696, 206 Okl. 79. 

Or.—Wells V. Nibler, 221 P 2d 683, 
189 Or. 593. 

Pa.—Phillips V. Cowden, 88 A.2d 404, 
370 Pa. 288—Upholsterers’ Intern. 
Union of North America v. United 
Furniture Workers of America, C. 
I.O, 62 A 2d 217, 856 Pa. 469— 
Meadville Park Theatre Corp. v. 
Mook, 10 A.2d 437, 837 Pa. 21. 

Moss A Blakeley Plumbing Co. 
V. Schauer, 28 A.2d 323, 150 Pa.Su- 
per. 318. 
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B.I.—Oreenstein v. Slnrer, 96 A.9d 
628. 80 R.I. 141—Home Sav. Bank 

V. Rolando, 189 A. 27, 67 R.I. 206. 
S.C.—Pruitte V. Burns, 47 S.E.2d 786, 

212 S.C. 825—^Poston v. State High¬ 
way Department, 6 S.E.2d 729, 192 
S.C. 137—Knlffht v. Fidelity & Cas¬ 
ualty Co. of Now York, 192 S.B, 
658, 184 S.C. 862—^Williams v. Met¬ 
ropolitan Life Ins. Co., 176 S.E. 340, 
173 SC. 448. 

S.D.—Stevens v. Whole Wheat Mlll- 
ingr Co., 172 N.W. 244, 42 S.D. 20— 
Jordan v. Mellette County, 161 N. 

W. 279, 88 S.D. 299. 

Tenn.—^Deaton v. Evans, 241 S.W.2d 
423, 192 Tenn. 348. 

General Outdoor Advertising Co. 
V. Coley, 181 S.W.2d 805, 23 Tenn. 
App. 292—Miller v. Fidelity-Bank¬ 
ers Trust Co., 109 S.W.2d 421, 21 
Tenn.App. 289. 

Tex.—Texas & P. Ry. Co. v. Brown, 
181 S.W.2d 68, 142 Tex. 885—Black 
V. Mosley, 130 S.W.2d 858, 133 Tex. 
479—International-Great Northern 
R. Co. V. Hawthorne, 116 SW2d 
1056, 131 Tex. 622, certiorari de¬ 
nied 59 S.Ct. 487, 306 U.S. 639, 83 
L.Ed. 1040. 

Galveston, H. & S. A. Ry. Co. v 
Leifeste. Com.App., 22 S.W.2d 1061 
—Held Bros. v. Commercial Nat. 
Bank of Hutchinson, Kan., Com. 
App., 240 SW. 908, 24 A.L.R. 904. 

Chandler v. City of Corpus Chris- 
tl, Civ.App., 272 S.W.2d 646, error 
refused no reversible error—Texas 
& N. O, R. Co. V. Foster, Civ.App., 
266 S.W.2d 206, error refused no 
reversible error—Caraway v. Behr- 
endt. Civ App., 224 S.W.2d 612— 
Watts V. Mann, Civ.App., 187 SW. 
2d 917, error refused—Sproles Mo¬ 
tor Freight Lines v. Juge, Civ.App., 
123 S.W.2d 919, error dismissed, 
judgment correct—^Armstrong v. 
Gaddis, Civ.App. 122 SW.2d 1115, 
amrmed 144 6.W.2d 639, 135 Tex 
680—First States Life Co. v. Mote, 
Civ.App., 110 S W.2d 691—Pruett v. 
Wichita Falls & S. R. Co., Civ.App., 
109 S.W.2d 538, error dismissed— 
Gill V. First Nat. Bank, Civ.App., 
114 S.W.2d 428—British General 
Ins. Co., Limited, of London. Eng¬ 
land, Civ.App., 67 S.W.2d 638— 
Standard Motor Co. v. Miller, Civ. 
App, 45 S.W.2d 786—Western Un¬ 
ion Telegraph Co. v. Owings, Civ. 
App., 38 S.W.2d 831—Conn v. Tex¬ 
as & N. O. R. Co., Civ.App., 4 S.W. 
2d 193, reversed on other grounds. 
Com App., 14 S.W.2d 1004—Hum¬ 
ble Oil & Refining Co. v. Woods, 
Civ.App., 277 S.W. 162, reversed 
on other grounds Humble Oil & 
Refining Co. v. Wood, Com.App., 
292 S.W. 200, and rehearing denied 
294 S.W. 197—Marsh v. Ferguson, 
Civ.App., 262 S.W. 806—Anders v. 
California State Life Ins. Co., Civ. 
App., 214 S.W. 497—Hart-Parr Co. 
V. Paine, Civ.App., 199 S.W. 822, 
reversed on other grounds Paine v. 
Hart-Parr Co., Com.App., 228 S.W. 


121—^Houston Oil Co. of Texas v. 
Miller, Civ.App., 196 S.W. 189, er¬ 
ror refused—Cruse v. Gau, Civ. 
App., 198 S.W. 405, error refused— 
W. T, Carter & Bro. v. Collins, Civ. 
App., 192 S.W. 316, error refused. 
Utah.—^Fisher v. Bank of Spanish 
Fork, 74 P.2d 659. 93 Utah 614— 
Guaranty Mortg. Co. v. Flint, 240 
P. 176, 66 Utah 128. 

Vt.—Gifford Memorial Hospital v. 
Town of Randolph, 118 A.2d 480— 
Udall V. Mason, 26 A.2d 101, 112 
Vt. 416—Mimms v. Gates, 107 A.’ 
131, 93 Vt. 288. 

Va.—Southern Materials Co. v. 
Marks, 83 S.E.2d 363, 196 Va. 296— 
Whitmore v. Margaret Paxton Me¬ 
morial for Convalescent Children, 
146 S.E. 827, 161 Va. 1018—Barbee 
V. Murphy, 141 S.E. 237, 149 Va 
406—Heller v. American Alliance 
Ins. Co.. 141 S.E. 138. 149 Va. 262 
—Chesapeake & O. Ry. Co. v. 
Palmer, 140 S.E 831, 149 Va. 660— 
Settle V. Browning, 133 S.E. 769, 
146 Va. 307—Farmers* Adm*x v. 
Chesapeake & O. Ry. Co., 131 S.E. 
334, 144 Va. 66—Bernard-Smith Co. 

V. Bernard, 98 S.E. 677, 124 Va. 618 
Wash.—Palin v. General Const. Co., 

287 P.2d 326, 47 Wash 2d 246—Mel¬ 
ton V. United Retail Merchants of 
Spokane, 163 P.2d 619, 24 Wash.2d 
146—Duvall V. Pioneer Sand & 
Gravel Co., 71 P 2d 667, 191 Wash. 
417—Puget Sound Power & Light 
Co. V. Horton’s Estate, 290 P. 706, 
168 Wash 368. 

W.Va.—Miller v. Miller, 31 S.E 2d 
844, 127 W.Va 140 

Wis—State v. Widule, 157 S.W. 769, 
164 Wis 3 

Wyo—^Wyoming Hereford Ranch v. 
Hammond Packing Co., 236 P. 764, 
33 Wyo, 14. 

“Where a Judgment is supported 
by all necessary findings based upon 
material and competent evidence, 
other findings made are not essential 
and become immaterial and need not 
be considered on appeal.’* 

Cal —Webb v. Boyle, 13 P.2d 786, 786, 
126 CA 326. 

Applloahillty of law to facts found 

(1) The findings of the court be¬ 
ing supported by evidence, appel¬ 
lant's legal argument, predicated on 
facts contrary to those found, need 
not be considered. 

Cal.—Johnson v. English, 298 P. 1026, 
113 C.A. 676. 

(2) Where defendants cannot de¬ 
feat recovery under the facts, assign¬ 
ments depending on the law applica¬ 
ble thereto need not be considered. 
Mo.—^Wood V. Bollinger, App., 249 S. 

W. 93. 

Bcacflt from rorcraal 

The supreme court will not pass 
on questions presented by a bill of 
exceptions, when plaintiff in error 
would derive no benefit from a re¬ 
versal of the Judgment. 

Ga.—Major v. City of Atlanta, 81 S. 

610 


6 C.J.S. 

B.2d 727, 198 Ga. 303— Bigham v. 
Tundt. 128 S.E. 870, 168 Ga. 600. 

Olulm of tltlo hy adverso posses- 
slOB need not be passed on where ap¬ 
pellee establishes record title. 

Tex.—^Houston Oil Co. of Texas v. 
Miller, C1V.APP., 196 S.W. 189, er¬ 
ror reused— W. T. Carter & Bro. 

V. Collins, Civ.App, 192 S.W. 316, 
error refused. 

DedsioB on oross hill 

(1) Where the decision on a cross 
bill of exceptions is controlling, 
questions or errors presented in the 
main bill need not be considered. 

Ga—Oliver v. Benson, 85 S E.2d 418, 

211 Ga. 268—^Villyard v. Regents 
of University System of Ga., 60 S. 
E.2d 313, 204 Ga. 617—Wells v. 
Taylor, 193 S E. 176, 184 Ga. 745— 
Cahoon v. Wills, 176 S E. 663. 179 
Ga. 195—De Loach v. Georgia 
Coast & P. R. Co. 87 S.E. 889, 144 
Ga. 678. 

Eubanks v. Wilbanks, 74 S.E 2d 
746, 87 Ga.App. 632—Gunn v. Air- 
bank of America, 45 S E.2d 789, 76 
Ga.App 380—Gilbert v. Associated 
Mortgage Cos . 9 S.E 2d 914, 62 Ga 
App. 860—Calhoun Oil & Fertilizer 
Co v. Western & A. R R., 133 S.E 
348. 86 Ga.App 436—Phillips v 
Bridges, 98 S.E. 115, 20 Ga.App 
489. 

(2) While generally, on affirmance 
of the Judgment excepted to in a 
main bill of exceptions, the cross 
bill of exceptions will be dismissed, 
in some circumstances the cross bill 
will be passed on 

Ga—Saliba v. Saliba, 44 S E.2d 744. 
202 Ga. 791—Reed v Reed, 43 S E 
2d 539, 202 Ga 60S—Hadden v 
Fuqua, 22 S E 2d 377, 194 Ga 621 
—Brooks V. First Nat Bank, 178 S. 
E 639, 180 Ga 106—Perkins v 
Mayor, etc, of Madison, 165 SE 
811, 176 Ga. 714 

Macon Union Co-op. Ass’n v 
Chance, 122 S E. 66, 31 Ga.App. 636 

DlsqnaUfloatlon of trial court 

On appeal, where it has been de¬ 
termined that the trial court was 
disqualified to hear the cause, other 
questions cannot be properly passed 
on. 

Tex.—Marsh v. Ferguson, Civ.App , 
262 S.W. 805. 

Dlsehargs of surety 

Where a defendant surety was dis¬ 
charged by extension of a note with¬ 
out his consent, it is unnecessary to 
decide whether failure to sue there¬ 
on within a certain time also dis¬ 
charged him. 

Tex.—Cruse v. Gau, Civ.App., 193 S. 

W. 405, error refused. 

Bffsot of oonstitutloB or statutes 

It is immaterial to decide in what 
manner the constitution or statutes 
would affect the case, when the con¬ 
clusion would be the same in either 
event. 
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though the rule may be subject to some qualifications of reversal assigned will not ordinarily be passed 
imposed by the terms of particular statutes,*2 where on, as the same questions may not arise on a sub- 
a judgment is reversed on one ground, other grounds sequent appeal conversely, where a judgment 


Va.—Farmers* Adm*x v. Chesapeake 
& O. Ry. Co., 131 S.E. 334, 144 Va. 
65. 

Za quo warranto proosediago, 

whether tally sheets were competent 
to impeach a return ot a board of 
canvassers will not be decided on 
appeal, where, if all discrepancies in 
appellant’s favor were credited to 
him, appellee would still have more 
votes. 

Wls.—State V. Widule, 167 N.W. 769, 
164 Wis. 3. 

Validity of ooatraot 
It is not necessary to determine 
the validity of a contract giving the 
exclusive right to furnish electricity 
for twenty-five years, where, under 
ordinary rates, the electric company 
is entitled to recover the amount al¬ 
lowed by the court even if the con¬ 
tract is Invalid. 

Wash.—Puget Sound Power & Light 
Co. V Horton’s Estate, 290 P. 705, 
158 Wash. 358. 

Evldeaoa not sallloleat to sastala re¬ 
covery 

(1) Where evidence is insufficient 
to take plaintiiPa case to the Jury, 
court of appeals will not consider 
other questions raised by plaintiff on 
appeal 

Mo—Koenig v. Heltz, App., 282 S.W. 
107. 

Tex —Walker v. Simons, Civ.App., 
243 S W 2d 600, error refused no 
reversible error. 

(2) Questions of law will not be 
considered where the evidence was 
insufficient to support a verdict in 
favor of plaintiff in error. 

Fla.—Kessler v Townsley, 161 So 
841, 120 Fla. 35. 

Where exceptions to the exclusion 
of testimony are sustained, other 
■questions need not be considered. 
Mass —Clark v. Eastern Massachu¬ 
setts St. Ry., 160 N.E. 184, 264 
Mass. 441. 

Where fraud Is essential to recov¬ 
ery, and the finding of its absence is 
supported by the evidence, the re¬ 
viewing court need not concern it¬ 
self with other findings. 

Cal.—Heydenfeidt v. Osmont, 175 P. 
1, 178 C. 768. 

Where no cause of action Is stated 

in the complaint or petition other er¬ 
rors need not be considered. 

Ala.—City of Tuscaloosa v. Fitts, 96 
So. 771, 209 Ala. 6S5. 

Ga.—Hill V. McCandless, 32 S.E.2d 
774, 198 Ga. 737. 

Vaughn v. Glenn, 161 S.E. 672, 44 
Qa.App. 426—Trust Co. of Georgia 
V. Mobley, 150 S.E. 169, 40 Ga.App. 
468. 

La.'—^Ducros v. St. Bernard Cypress 
Co.. 82 So. 841, 145 La. 691, 


Tex.—Hart-Parr Co. v. Paine, Civ. 
App., 199 S.W. 822, reversed on oth¬ 
er grounds Paine v. Hart-Parr Co., 
Com.App., 228 S.W. 121. 

Where plalatiir can in no event re¬ 
cover, defendant’s assignments rela¬ 
tive to the admission of evidence, 
counsel's argument, and the theory 
of the case need not be considered. 
Va.—Chesapeake & O. Ry. Co. v. 
Palmer, 140 S.E. 831, 149 Va. 660. 
Where plea of contributory negli¬ 
gence is snstained, so as to bar an 
action for death, the question as to 
whether the right of action was in 
one party or another need not be de¬ 
cided. 

La.—Bouchon v. New Orleans Ry. & 
Light Co., 97 So. 687, 154 La. 397. 

32. Ohio.—In re Lowry’s Estate, 
App, 40 NE.2d 459, affirmed 42 N. 
E.2d 987, 140 Ohio St. 223. 

Wyo.— Oorpna Jnris Beonndnm cited 
in Chicago & N W. Ry. Co. v. City 
of Riverton, Fremont County, 247 
P.2d 660, 664, 70 Wyo. 84. 

“In view that the judgment must 
be reversed, we, under our statute, 
are required to dispose of the other 
assignments.’* 

Utah—Zoccolillo v. Oregon Shore 
Line R. Co., 177 P. 201, 208, 63 Utah 
39. 

Particular statutes construed 

(1) Under Rev.Codes § 6253 it is 
the duty of the supreme court, after 
determining that a case must be re¬ 
versed, to decide the various ques¬ 
tions of law and fact presented by 
the record making such a disposition 
of the whole case as the circumstanc¬ 
es require. 

Mont.—Bordeaux v. Bordeaux, 115 P 
25, 43 Mont. 102. 

(2) Under statutes requiring the 
court of civil appeals to pass on all 
assignments in cases in which a 
cause IS remanded for another trial, 
it is held that the court must pass 
on all assignments, the decision of 
which, although unnecessary in de¬ 
ciding the particular appeal, “may 
become useful to a future disposi¬ 
tion of the case;*' but where the 
question cannot possibly arise at an¬ 
other trial, the court need not under¬ 
take to give an opinion in reference 
to it. 

Tex.—^Worcester v. Galveston, etc., R. 
Co., Civ.App., 91 S.W 339. 

33. Ala.—Feore v. Trammel, 102 So. 
629, 212 Ala. 325. 

Cal.—Joerger v. Mt. Shasta Power 
Corp., 70 P.2d 484, 9 C 2d 267-~Mc- 
Kannay v. McKannay, 232 P. 464, 
195 C. 262—Merzoian v. Kludjian, 
191 P. 673, 183 C. 422—Mercantile 
Trust Co, of San Francisco v. All 
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Persons Claiming, 191 P. 691, 183 C. 
369. 

Bragg V. Mobilhome Co. of Los 
Angeles, App., 302 P.2d 424—Parr 
V. Swanson, 228 P.2d 26, 102 C.A.2d 
666 . 

Colo.—City and County of Denver v. 
Tondall, 282 P. 191. 86 Colo. 372— 
Marshall v. Thorson, 197 P. 764, 
70 Colo. 76. 

Del.—Lee Tire & Rubber Co. of State 
of N. Y. V. Dormer, 108 A.2d 168, 9 
Terry 678. 

Ga.—Holliday v. Gulll, 27 S.B.2d 398, 
196 Ga. 723—Board of Education of 
Appling County v. Hunter, 10 S.E. 
2d 749, 190 Ga. 767—Crutchfield v. 
McCallie, 5 S.E 2d 33, 188 Ga. 833— 
Simpson V. Charters, 6 S.E.2d 27, 
188 Ga. 842—Bradley v. Burns, 4 S. 
E.2d 147, 188 Ga. 434—Meadows v 
Page, 1 S.E.2d 656, 187 Ga. 686— 
Bellamy v. Bellamy, 199 S.E. 745, 
187 Ga. 66—Griffin v. Barrett, 187 
S.E. 828, 183 Ga. 162—Simmons v. 
Brannen, 117 S E. 318, 165 Ga. 494— 
Georgia R. & Banking Co. v. Rad¬ 
ford, 85 SE. 1006, 144 Ga. 22. 

Lokey v. Lokey, 60 S.E 2d 669, 82 
Ga.App. 171—Western & Atlantic 
R. R. V. Swigert. 195 SE 230, 67 
GaApp. 274—Alabama Great 

Southern Ry. Co. v. Hamby, 192 S. 
B 467, 66 Ga.App. 215—Gay v. 
Smith, 181 SE 129, 61 Ga.App 615 
—Rogers, Inc, v. Sutton. 162 SE 
519, 44 Ga.App. 477—Mendel v 

Converse & Co., 118 S E. 686, 30 
Ga.App. 649—White Crown Fruit 
Jar Co. V. J. M Cox Co., 91 S.E. 
246, 19 GaApp. 196. 

Hawaii —Guard v. Shimamura, 37 
Hawaii 270—Chong v. Chong, 35 
Hawaii 385. 

Idaho.—Prairie Flour Mill Co. v 
Farmers’ Elevator Co, 261 P. 673, 
46 Idaho 229. 

Ill.—City of Chicago v. Callender, 71 
NE2d 643, 396 111. 371—Minnis v. 
Friend, 196 N.E. 191, 360 III 328— 
Pittsburgh. C., C. & St. L. Ry. Co. 
V. Gage, 121 N.E. 682, 286 Ill. 213. 

Ind—Koch v. Wix, 25 N.E 2d 277, 108 
Ind App 20—Northern Indiana 

Public Service Co v. McClure, 24 
NE2d 788, 108 Ind.App. 253—Ehr¬ 
mann V. Miller, 191 N.E. 184, 100 
Ind App. 123. 

Iowa—Berrldge v. Pray, 210 N.W. 
916, 202 Iowa 663—^Riggs v. Gish, 
192 N.W. 404, 196 Iowa 1324— 

Brown v. Gray, 180 N.W. 162, 190 
Iowa 262—De Zeeuw v. Fox Chem¬ 
ical Co, 179 NW. 605, 189 Iowa 
1195—Sapulpa Refining Co. v. Ce¬ 
dar Rapids Oil Co., 179 N.W. 168, 
190 Iowa 892—Sturm v. Trl-Clty 
Ry, Co.. 178 N.W. 625, 190 Iowa 
387—Thomas v. Wyckoff, 174 N.W. 
26, 187 Iowa 148—Inteniational 
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or order can be sustained on the grounds considered, • sidered.^^ 
additional grounds or questions will not be con- | 


Harvester Co. of America v. Chi¬ 
cago. M. & St. P. Ry. Co., 172 N.W. 
471, 186 Iowa 86—^Davla v. Han¬ 
sen, 172 N.W. 1, 187 Iowa 883— 
Taller v. Chicago, R. I. & P. Ry. 
Co, 168 N.W. 301, 186 Iowa 1070— 
McDowell V. Scott, 157 N.W. 149, 
176 Iowa 1. 

Kan.—Kessler v. Davis, 207 P, 799, 
111 Kan. 616—Miller v. Miller, 192 
P. 747, 107 Kan. 606. 

Ky.—Louisville & N. R. Co. v. City 
of Jackson, 136 S.W.2d 1051, 281 
Ky. 639—Prestonsburg Superior 
on Gas Co. V. Wheeler, 284 S.W. 
409, 216 Ky. 85—^Prestonsburg Su¬ 
perior on Gas Co. V. Vance, 284 S. 
W. 405, 216 Ky. 77, 47 A.L.R. 483— 
Louisville & N. R. Co. v. Wright. 
217 S.W. 1016, 186 Ky. 498—Puck¬ 
ett V. Morris, 206 S.W. 167, 181 Ky. 
374—Daniel Boone Coal Co. v. Tur¬ 
ner, 205 S.W. 931, 181 Ky. 766. 

Md.—Elko V. Elko. 49 A.2d 441, 187 
Md. 161, 168 A.L.R. 266—Wilson v. 
Yates. Ill A. 161, 137 Md. 64. 

Mass.—Central Trust Co. v. How¬ 
ard, 176 N.E. 461. 276 Mass. 163. 

Mich.—City of Detroit v. Pruehauf 
Trailer Co., 6.3 N.W.2d 666, 839 

Mich. 266—Simon v. New York 
Life Ins. Co., 40 N.W.2d 767, 326 
Mich. 666. 

Minn.—Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466—Magistad v. 
Potter, 36 N.W.2d 400, 227 Minn. 
670—Noesen v. Minneapolis, St, P 
& S. S. M, Ry. Co., 283 N.W. 246, 
204 Minn. 233. 

Miss.—Richardson Corporation v. 
Standard Drug Co., 106 So. 96, 141 
Miss. 92. 

Mo.—Pemiscot Land & Cooperage 
Co. v. Coleman, 191 S.W. 1009. 

Hollis V. Kansas City Light & 
Power Co.. 224 S.W. 168, 204 Mo. 
App. 297—Esstman v. United Rys 
Co. of St. Louis, App., 220 S.W. 608 
—Costello V. United Rys, Co. of 
St. Louis, App., 213 S.W. 179. 

Mont.—Herrin v. Herrin, 63 P.2d 137, 
103 Mont. 469—Priesen v. Hart- 
Parr Co., 209 P. 986, 64 Mont. 373— 
Peterson v. City of Butte, 166 P. 
266, 62 Mont. 13. 

Neb.—Spencer v. Spencer, 64 N.W,2d 
848, 168 Neb. 629—Sheean v. Hines, 
184 N.W. 934, 107 Neb. 36. 

N.J.—Pred J. Brotherton, Inc. v. 
Kreielshelmer, 92 A.2d 67, 22 N.J. 
Super. 386. 

N.Y.—Falcone v. National Casket Co., 
180 NY.S. 466, 190 App.Div. 661— 
Bryant v. New York Rys. Co., 178 
N.Y.S. 819, 189 App.Div. 662. 

N.C.—Metropolitan Body Co. v. Cor¬ 
bitt Co., 7 S.E.2d 644, 217 N.C. 
264—^Warren v. Pilot Life Ins. Co., 
193 S.E. 293, 212 N.C. 354. 

Ohio.—^Erle R. Co. v. Kohler, 26 Ohio 
Clr.Ct.,N.S., 837. 


R. I.—Stuckey v. Rhode Island Co., 
108 A. 681, 42 R.I. 460—Whitford 

V. Palmer, 100 A. 312, 40 R.I. 196. 

S. C.—Sprott V. Sprott, 96 S.E. 617, 
110 S.C. 488, 114 S.C. 62. 

Tex.—^Woodson Independent School 
Diet. V. State ex rel. Cox, Civ.App., 
ISO S.W.2d 1038, error dismissed. 
Judgment correct—Texas General 
Utilities Co. V. Nixon, Clv.App., 81 
S.W.2d 260—Miller v. Broadway, 
Civ.App., 261 S.W. 223—San An¬ 
tonio ds A. P. Ry. Co. V, Wiuvar, 
Clv.App., 267 S.W. 667—Cromer v. 
Schafer, Clv.App.. 260 S.W. 444— 
City of Waco v. Ballard, Civ.App., 
246 S.W. 97—Lone Star Gas Co. v. 
Coates, Clv.App., 241 S.W. 1111— 
Hook V. Payne, Clv.App., 211 S.W. 
280—Coffin V. Green, Civ.App., 204 
S.W. 708—San Antonio Portland 
Cement Co. v. Gschwender, Civ. 
App., 191 S.W. 699—Beaumont, S. 
L. & W. Ry. Co V. Daniel, Civ. 
App, 186 SW. 383—Ft. Worth & 
D. C. Ry. Co. V. Yantls, Civ.App., 
186 S.W. 969. error refused. 

Vt—In re Delllgan’s Estate, 13 A.2d 
282, 111 Vt. 227. 

Va.—City of Richmond v. Jeter, 141 
SE. 260, 149 Va. 236—Rust v. Reid, 
97 SE 324, 124 Va. 1—Honoker 
Lumber Co. v. Call, 89 S B. 606, 119 
Va. 374. 

4 C J p 650 note 37. 

Alleged misooadtiet of ootmsel need 
not be considered where It is neces¬ 
sary to reverse on other grounds. 
Ga.—New York Life Ins. Co, v. Itt- 
ner, 8 S E 2d 682, 62 GaApp. 31. 
Iowa,—Berridge v. Pray, 210 N.W. 
916, 202 Iowa 663—De Zeeuw v. 
Fox Chemical Co., 179 N.W. 605, 

189 Iowa 119.6—International Har¬ 
vester Co. of America v. Chicago, 
M & St P. Ry. Co., 172 N.W. 471. 
186 Iowa 86—Davis v. Hansen, 172 
N.W, 1. 187 Iowa 583. 

Minn.—Beckman v. Schrocder, 28 N. 

W. 2d 629, 224 Minn. 370. 

Tex.—Lone Star Gas Co. v, Coates, 
Clv.App., 241 S.W. 1111. 

Alleged iiilsooaduct of Jury will 
not be considered where it is neces¬ 
sary to reverse the Judgment on oth¬ 
er grounds. 

Iowa.—Brown v. Gray, 180 N.W. 162, 

190 Iowa 262—^Davis v. Hansen, 172 
N.W. 1, 187 Iowa 683. 

Tex.—Coleman County Elec. Co-op. v. 
Agnew, Clv.App., 265 S.W.2d 911, 
affirmed Agnew v. Coleman County 
Elec. Co-op., 272 S.W.2d 877, 168 
Tex. 687—Lone Star Gas Co. v. 
Coates, Civ.App., 241 S.W. 1111. 

Where the evidence im Insnfflolent 

to sustain the verdict, the Judgment 
cannot be sustained on any theory, 
and other specifications of errors 
need not be considered. 
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Mont.—^Priesen v. Hart-Parr Co., 209 
P. 986, 64 Mont. 373. 

Bemarks of the Judge to the Jury, 
complained of on appeal, need not be 
considered where the Judgment is 
reversed on other grounds. 

Ky.—Daniel Boone Coal Co. v. Turn¬ 
er, 206 S.W. 931, 181 Ky. 766. 
Want of necessary parties 
Where a suit must be dismissed 
for want of necessary parties com¬ 
plainant, “it is neither necessary nor 
proper [for the supreme court] to 
consider or decide other controverted 
questions.*' 

Ill.—Stephens v. Chicago, B. & Q. R. 
Co., 135 N.E. 68, 72, 303 Ill. 49. 
Where notice of accident was in- 
sufflloient to authorize the mainte¬ 
nance of an action against a city, and 
hence required reversal of a Judg¬ 
ment obtained against the city, other 
assignments of error need not be con¬ 
sidered. 

Ill.—Minnis v. Friend, 196 N.E. 191, 
360 Ill. 328. 

Especially where a repleader may 

be necessary, errors other than those 
because of which a Judgment is re¬ 
versed and the case remanded will 
not be discussed. 

Tex —Cromer v. Schafer, Clv.App., 
250 S.W. 444. 

Statute held not to require oonsldera. 
tion 

Where, on appeal, questions In¬ 
volved in the review of special ex¬ 
ceptions to Instructions become mere 
moot questions, by reason of the in¬ 
structions being declared erroneous 
on other grounds, such exceptions 
will not be considered, notwithstand¬ 
ing Code art 6 8 19 provides that, 
if an appeal shall be taken or a 
writ of error sued out for several 
exceptions, the court of appeals shall 
give Judgment on every exception If 
a new trial is to be awarded. 

Md.—Strouse v. American Credit In- 
demn. Co., 46 A. 328. 1063, 91 Md. 
244. 

34. Ala.—^Watson v. Mobile & O. R. 

Co.. 173 So. 43, 233 Ala. 690. 

Ark.—Davis v. Strong, 186 S.W.2d 
776, 208 Ark. 264—Sloan v. Vil¬ 
lage Creek Drainage Dist. of Law¬ 
rence County, 287 S.W. 380, 171 
Ark. 1088. 

Cal.—Legg v. Mutual Ben. Health & 
Acc. of Omaha, 289 P.2d 650, 136 
C.A.2d 887, rehearing denied 290 
P.2d 87, 136 C.A.2d 887—Marquess 
V. Blallas, 286 P.2d 838, 134 C.A. 
2d 248—In re Cummins' Estate, 280 
P.2d 128, 180 C.A.2d 821—Robert¬ 
son V. Bogert, 279 P.2d 672, 180 
C.A.2d 689—Bohn v. Watson, 278 
P.2d 464, 180 C.A.2d 24—Colorado 
Corp. V. Smith, 263 P.2d 79, 121 
C.A.2d 874—Howard v. General 
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The appellate court will not consider questions I trial,or questions or errors which will be present¬ 
er errors which are not likely to arise on another 1 


Petroleum Corp.i 249 F.2d 586, 114 
C.A.2d 91—Cramer v. Lee Wa 
Corp., 241 P.2d 650, 109 C.A.2d 691 
•—Duncan v. Ledig, 202 P.2d 107, 
90 C.A.2d 7—People v. Mareicano, 
186 P.2d 16, 67 C.A.2d 691—My- 
tinaer v. Weir, 116 P.2d 18, 46 C. 
A,2d 698--Paclflc Indemnity Co. v. 
California Electric Works, 84 P.2d 
313, 29 C.A.2d 260, followed in 
Jacques v. Standard Oil Co. of Cal¬ 
ifornia, 84 P.2d 322, 29 C.A.2d 745 
—Carter v. Blenkiron, 189 P. 805. 
46 C.A. 426. 

Conn.—Mercier v. Naugatuck Fuel 
Co., 95 A.2d 263, 139 Conn. 621. 

Ga.—Townsend v. Rechsteiner, 24 S. 
E.2d 776, 195 Ga. 618—Grace v. In¬ 
terstate Bond Co., 20 S.E.2d 131, 
193 Ga. 810. 

Donaldson v. Tripod Paint Co., 
158 S.E. 640, 43 Ga.App. 3. 

Idaho.—Poston v. Hollar, 132 P.2d 
142, 64 Idaho 322. 

Ill —Lunt V. Lorscheider, 121 N.E. 
237. 285 Ill. 689. 

Ind.—National Mill Supply Co. v. 
State ex rel. Morton, 6 N.E.2d 643, 

211 Ind. 243, 109 A.L R. 1101. 
Standard Auto Ins. Ass’n v. 

Reese, 149 N.E. 137, 83 Ind.App. 
600. 

Iowa.—A. J. Case & Co. v. Illinois 
Cent. R. Co., 166 N.W. 465, 184 
Iowa 98. 

Mass.—^Whittcmore v. Thompson- 
Winchester Co, 73 N.E.2d 476, 321 
Mass. 365 

Mo.—Dietrich v. Mothershead, App., 
150 S.W.2d 666—Morris v. Dowell, 
App., 206 S.W. 229. 

Nil—Journeymen Barbers, etc.. Un¬ 
ion V. Mazur, 76 A.2d 790, 96 N.H. 
347—Cadorette v. Levesque, 69 A. 
2d 692, 96 N.H. 42—Parks v. Eames 
Realty Co., 66 A.2d 312, 94 N.H. 
454. 

NM.—Paulos V. Janetakos, 93 P.2d 
989, 43 N.M. 327. 

NC.—Benton v. United Bank Bldg. 
Co.. 28 S.E.2d 491, 223 N.C. 809— 
Callahan v. Roberts, 193 S.E. 266, 

212 N.C. 223—Underwood v. State 
Life Ins. Co., 117 S.E. 790, 186 N. 
C. 638. 

Ohio.—Heald v. Goebel, 96 N.E.2d 208, 
89 Ohio App. 12. 

Okl.—Knisely v. Board of Trustees 
of Town of Skiatook, 134 P.2d 971, 
192 Okl. 225. 

S.C.—Sanders v. Charleston 4b W. C. 
Ry. Co., 149 S.E. 109, 161 S.C. 362 
—Cleveland v. Home Ins. Co. of 
New York, 148 S.E. 49, 160 S.C. 
289. 

Tex.—Cochran v. William M. Rice 
Institute for Advancement of Lit¬ 
erature, Science and Art, Clv.App., 
128 S.W.2d 869, error refused—De 
Lange V, Qgden, Clv.App., 99 S.W. 


2d 437—^Texas 4b Pacific Coal Co. 
V. Gibson, Civ.App., 180 S.W. 1184. 
Wash.—Parkhurst v. Elliott, 178 P. 
781, 103 Wash. 89. 

Wls.—Gross V. Hoffman, 277 N.W. 

663, 227 Wis. 296. 

Order granting new trial 

(1) Where motion for new trial 
was granted on a single ground and 
denied on all other grounds, and the 
order for new trial is sustained, the 
propriety of the denial on other 
grounds will not be reviewed. 

Ga.—^Wilson v. Patterson, 93 S.E. 225, 
20 Ga.App. 616. 

(2) On appeal from an order grant¬ 
ing a new trial, in which the mov¬ 
ant cross appeals because the order 
was granted on fewer grounds than 
wore urged in the motion, the su¬ 
preme court, in affirming the order, 
will not discuss the additional 
grounds urgod in the motion, and 
not passed on by the trial court, so as 
not to hamper the trial court by 
making rulings on the errors to con¬ 
stitute the law of the case in the 
event they arose in the course of the 
new trial. 

Wash —In re Skagit River Power 
Plant, 201 P. 300, 117 Wash. 868. 
Validity of release 

In a suit on an automobile fire pol¬ 
icy, the reviewing tribunal need not 
determine whether a release of the 
insurer from liability was procured 
by duress, where the verdict could be 
sustained on the theory that the re¬ 
lease was executed without consid¬ 
eration. 

Ind.—Standard Auto Ins. Ass’n v. 
Reese, 149 N.E. 137, 83 Ind.App. 
600. 

35. Ala.—Great Atlantic & Pacific 
Tea Co. v. Crabtree, 161 So. 608, 
230 Ala. 443—Rhode Island Ins. 
Co. of Providence, R. I., v. Holley, 
146 So. 817, 226 Ala. 320—Irwin 
V. Cotney, 108 So. 236, 214 Ala. 416 
—New Morgan County Building 4b 
Loan Ass'n v. Plemmons, 97 So. 
46, 210 Ala. 16—Childers v. Holmes, 
92 So. 615, 207 Ala. 382—Sovereign 
Camp, W. O. W. v. Eastls, 89 So. 
63, 206 Ala. 49. 

Ariz.—Condos v. Andalft, 206 P. 694, 
24 Ariz. 38. 

Cal.—Sills V. Los Angeles Transit 
Lines, 266 P.2d 796, 40 C.2d 630— 
McKannay v. McKannay, 232 P. 
464, 196 C. 262—Tower v. Hum¬ 
boldt Transit Co., 169 P. 227, 176 
C. 602. 

People V. Loop, 274 P.2d 885, 127 
C.A.2d 786. 

Ga.—Cox V. Martin, 62 S.E.2d 164, 
207 Ga. 442—Futch V. Jarrard, 46 
S.E.2d 420, 208 Ga. 47—Lovain v. 
Burch, 27 S.E.2d 698, 197 Ga. 107 
—Brenner v. Wright. 194 S.E. 663, 
185 Ga. 280. 


Hayes v. O’Shield Buick Co., 94 
S.E.2d 44, 94 Ga.App. 177—Henry 
4b Hutchinson, Inc. v. Slack, 86 8. 
E.2d 620, 91 Ga.App. 353—^Bush v. 
Skelton, 84 S.E.2d 835, 91 aa.App. 
83—Caskey v. Underwood, 79 S.E. 
2d 668, 89 Ga.App. 418—Cone v. 
Atlantic Coast Line R. Co., 78 S. 
E.2d 836, 89 Ga.App. 74—Guy P. 
Atkinson Co. v. FImian, 68 S.E.2(3 
236, 86 Ga.App. 200, reversed on 
other grounds Fimian v. Guy F. 
Atkinson Co., 209 Ga. 113, 70 S.E.2d 
762—Nelson v. Huber 4b Huber Ex¬ 
press, 64 S.E.2d 462, 79 Ga.App. 
721—Perry v. Hammock, 42 S.E.2<I 
661, 76 Ga.App. 171—Brock v. Cato, 
42 S.E.2d 174, 75 Ga.App. 79— 
Gainesville Midland R. Co. v. Floyd, 
37 S.E 2d 726, 73 Ga App. 661— 
City of Dalton v. Anderson, 33 S. 
E.2d 116, 72 Ga.App. 109—George 
A. Rheman Co. v. May, 31 S.E.2d 
738, 71 GaApp 661—Winn v. Hin¬ 
son. 12 S.E.2d 172, 64 Ga.App. 48— 
Rogers, Inc., v. Sutton, 162 S.E. 
519, 44 GaApp. 477—Central of 
Georgia Ry. Co. v. Cooley, 160 S.E. 
812, 44 Ga.App. 118—White Crown 
Fruit Jar Co. v. J. M. Cox Co., 91 
S.E. 245. 19 Ga.App. 195. 

Ill—Bechtel V. Marshall, 119 N.E. 
619, 283 Ill. 486. 

Algozino V. Welch Fruit Prod¬ 
ucts Co., 102 N.E.2d 665, 845 Ill. 
App. 186. 

Ind.—Duckwall v. Davis, 142 N.E. 
11.8, 194 Ind. 670 

Ehrmann v. Miller, 191 N.E. 184, 
100 Ind App. 123—Coconower v. 
Stoddard, 182 NE. 466, 96 Ind.App. 
287 —Ross V. Fear-Campbell Co , 
147 N.E. 720, 88 Ind.App. 527—Da¬ 
vis V. Hunter, 138 N.E. 785, 79 Ind. 
App. 462. 

Iowa.—Berridge v. Pray, 210 N.W. 
916, 202 Iowa 663—State v. Zell- 
mer, 210 N.W. 774, 202 Iowa 638— 
Moon V. Chicago, B. & Q. R. R, 195 
N.W. 196, 196 Iowa 652—Dougher¬ 
ty V. Reckler, 184 N W. 304, 191 
Iowa 1196—Tobls v. Beaver Coal 
4b Land Co., 174 N.W. 675. 187 Iowa 
879—M. N. Clark 4b Co. v. Monson, 
166 N.W. 576, 183 Iowa 980. 

Ky.—Louisville 4b N. R. Co. v. War¬ 
ren County Strawberry Growers' 
Ass’n, 267 S.W. 661, 206 Ky. 482— 
Louisville 4b N. R. Co. v. Dougher¬ 
ty, 186 S.W. 114, 170 Ky. 10, L.R. 

A. 1916E 464. 

Mass.—Brennan v. Bongiorno, 23 N. 

B. 2d 1007, 304 Mass. 476—Petition 
of Barnett. 133 N.E. Ill, 240 Mass. 
228. 

Mich.—Kalbfielsch v. Perkins, 275 N. 

W. 764, 282 Mich. 27. 

Mo.—^Mizell v. Osmon, 189 S.W.2d 
806, 364 Mo. 321—Simpson v. Bur¬ 
nett, 252 S.W. 949, 299 Mo. 282— 
Grimm v. Globe Printing Co., 232 
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cd in a different manner on another trial.^® mediate appellate jurisdiction to the court of last 
Conversely, matters which may, or probably will, resort may be granted, it is desirable that the former 
arise on a new trial will, under some authorities, pass on all questions before it, although of the 
be considered however, other authority is to the opinion that the determination of one such question 
contrary,38 and where a new trial was ordered the is decisive of the case.^®*® 

court has refused to consider rulings with respect Where an improper ruling by the court below, 
to the weight and sufficiency of evidence39 or the relating to the pleadings, rendered further proceed- 
exccssiveness of the damages.^O nugatory, as by the improper overruling of a 

Where leave to appeal from a court of inter- demurrer, assignments of error complaining of pro- 


S.W. 676—Link v. Hamlin, 193 S.W. 
687, 270 Mo. 319. 

Joseph Greenspon’s Sons Iron & 
Steel Co.. App., 267 S.W. 83—Erie 
City Iron Works v. Perer, App.. 

263 S.W. 1008—Stratton v. Bar- 
num, App., 263 S.W. 476—Smith v. 
Sims, App., 258 S.W. 1032—First 
Nat. Bank v. Allison, 251 S.W. 475, 
213 Mo.App. 677. 

N.Y.—^Kittredge v. Grannls, 140 N.E. 
730, 236 N.Y. 375, reargument de¬ 
nied 142 N.E. 316, 236 N.Y. 637. 
N.C.—^Wachovia Bank & Trust Co. v. 
Atlantic Greyhound Lines. 186 S.E. 
320. 210 N.C. 293—Price v. Slagle. 
128 S.E. 161. 189 N.C. 767—Moore 
V. Chicago Bridge & Iron Works. 
Ill S.E. 776, 183 N.C. 438—Super¬ 
visor and Commissioners of Pick¬ 
ens County, S. C. v. Jennings, 107 
S.E. 312. 181 N.C. 393. 

Pa.—Newman v. Globe Indemnity 
Co., 119 A. 488. 275 Pa. 374. 

Tenn.—Walker v. Watson, 7 Tcnn. 
App. 364. 

Tex.—Commercial Standard Ins. Co. 

V. Noack, Com App,. 62 S.W 2d 72 
—Martin v Cummer Mfg. Co. of 
Texas, Com.App., 272 S.W. 771. 

Guilliams v. Koonsman, Civ. 
App., 274 S.W.2d 136, reformed on 
other grounds and affirmed 270 S. 

W. 2d 579—Texas General Utilities 
Co. V. Nixon, Civ.App., 81 S.W.2d 
260—Vollmer v. Boyd Civ.App., 76 
S.W.2d 170—Fraser v. Rogers, Civ 
App., 66 S.W.2d 911—Sweetwater 
Cotton Oil Co. V. Parker, Civ.App., 
48 S.W.2d 1018—Fidelity Union 
Fire Ins. Co. v. Barnes, Civ.App., 
293 S.W. 279—Kirby Lumber Co. v. 
Adams, Civ.App., 291 S.W. 279— 
Rhodes v. Meloy, Civ.App., 289 S. 
W. 169—Youree v. Bradley, Civ. 
App., 276 S.W. 410—St. Louis 
Southwestern Ry. Co. of Texas v. 
Gross, Civ.App., 268 S.W. 487—Mil¬ 
ler-Link Lumber Co. v. Stephen¬ 
son, Civ App., 266 S.W. 216, af¬ 
firmed Stephenson v. Miller-Link 
Lumber Co., Com.App., 277 S.W. 
1039—Whitney v. Murrie, Civ.App., 

264 S.W. 270—Clifton Mercantile 
Co. V. Conway, Civ.App., 264 S.W. 
192—Penman v. Blount, Civ.App., 
264 S.W. 169—Gulf, C. & S. P. Ry. 
Co. V. Mitchell, Civ.App., 261 S.W. 
£48—Lone Star Gas Co. v. Coates, 
Clv.App., 241 S.W. 1111, 


Va.—Rust V. Reid, 97 S.E. 324. 124 
Va. 1—Camp & Meehl v. Christo 
Mfg. Co., 95 S.E. 424, 122 Va. 439, 
L.R.A.1918D 936. 

Wash.—State ex rel. Troy v. Lum¬ 
bermen’s Clinic. 68 P.2d 812, 186 
Wash 384. 

Wyo.—Oorpns Juris Ssonadiixii eitsd 

In Chicago & N. W. Ry. Co. v. City 
of Riverton, Fremont County, 247 
P.2d 660, 664, 70 Wyo. 84. 

Bsoovery improbable 

The appellate court is not reauired 
to decide points likely to arise on a 
new trial, where, on a new trial, re¬ 
covery is Improbable. 

Cal.—Handley v. Randolph, 23 P.2d 
1052, 133 C.A. 284. 

36. Ala—Irwin v. Cotney, 108 So. 

235, 214 Ala. 416—New Morgan 

County Building & Loan Ass’n v. 
Plemmons, 97 So. 46, 210 Ala 16 

Wash —State ex rel Troy v. Lumber¬ 
men's Clinic, 68 P 2d 812, 180 Wash 
384. 

Wyo —Butterworth v. Beach, 216 P 
1086, 30 Wyo. 46. 

37. Ariz.—Salt River Valley Water 
Users' Ass'n v. Cornum, 63 P.2d 
639, 49 Ariz, 1. 

Cal.—^Waters v. Civil Service Bd. of 
City of Oakland. 284 P 2d 919, 133 
C.A.2d 733—Sloboden v. Time OH 
Co.. 281 P.2d 86, 131 C.A.2d 657— 
King V. Kaplan, 211 P.2d 578, 94 C 
A 2d 697—Wight v. RohlfCs, 121 P. 
2d 76, 48 C.A.2d 696 
Fla.—Maule Industries v. Trugman, 
69 So.2d 27. 

Ga.—Mobley v. Bell, 171 S.E. 701, 
177 Ga. 876—Brookman v. Hen- 
nolds. 98 S.E. 643, 148 Ga 721. 
Idaho.—Head v. Crone, 279 P.2d 1064, 
76 Idaho 196—Koser v. Hornback, 
266 P.2d 988, 76 Idaho 24—Chand¬ 
ler V. Drainage Diet. No. 2 of 
Boundary County, 187 P.2d 971, 68 
Idaho 42. 

Mich.—Eamcs v. Barber, 158 N.W. 
218, 92 Mich. 1. 

Minn.—Lehman v. Hansord Pontiac 
Co., 74 N.W.2d 306, 246 Minn. 1— 
Christensen v. Hennepin Transp. 
Co., 10 N.W.2d 406, 216 Minn. 394, 
147 A.L.R. 946. 

Mo.—^Babcock v. Rieger, 68 S.W.2d 
722, 332 Mo. 628. 

Pa.—E. P. Wilbur Trust Co., now to 
Use of Federal Deposit Ins. Corp 
V. Eberts, 10 A.2d 397, 337 Pa. 161. 
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Tenn.—Walker v. Watson, 7 Tenn. 
App. 364. 

Tex.—Indemnity Ins. Co. of North 
America v. Williams, 99 S.W.2d 
905, 129 Tex 61. 

Traders & Gen. Ins. Co. v. Frozen 
Food Exp., Civ.App., 256 S.W.2d 
378, error refused no reversible 
error. 

Va.—Turner & Happersett v. Hall & 
Connor, 104 S E. 861, 128 Va. 247. 
Wyo —Corpus Juris Bsoundum oitsd 
lu Chicago & N. W. Ry. Co. v. City 
of Riverton, Fremont County, 247 
P.2d 660, 663, 70 Wyo. 84. 

In lows 

(1) It has been said that litigants 
should not unnecessarily be put to 
the expense and delay of two appeals 
to ascertain the view of the supreme 
court on a vital issue. 

Iowa—Nehrlng v. Smith, 49 N.W 2d 
831, 243 Iowa 226. 

(2) Nevertheless, under the clr- 
cumstance.s of the particular case It 
has been held impracticable to pass 
on all questions presented. 

Iowa —Faust v Parker, 198 N.W. 
64 6, 3 97 Iowa 1224—Star Land Co. 
V. Olson, 168 N.W. 111. 

38. Ill —Acme Waste Paper Co v. 
U S. Paper Supply Co., 233 Ill 
262 

N.Y —Baesens v. New York Cent R 
Co, 193 NY.S. 720, 201 App Div 
191. 

Court held under no duty to decide 
aueetlon 

R.I—Welsh Mfg. Co. v. Fitzpatrick, 1 
A.2d 95, 61 R I. 469. 

39. Ga.—Happ Bros. Co. v. Hunter 
Mfg. & Commission Co., 90 S.E 61, 
145 Ga. 836. 

Ill.—Deffler v. Loudenback, 233 Ill. 
App 240. 

Ind.—Duckwall v. Davis, 142 N.E. 
113, 194 Ind. 670. 

Tex —Thompson v. Van Natta, Civ. 
App , 277 S.W. 711. 

Va.—Rust V. Reid, 97 S.E. 324, 124 
Va. 1. 

40 . Ind.—Duckwall v. Davis, 142 N. 
E. 113, 194 Ind. 670. 

40.5 Ill.—Turner v. Chicago Housing 
Authority, 136 N.B.2d 643, 11 Ill. 
App. 2d 160. 
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ceedings subsequent to such ruling need not be con¬ 
sidered on appcal.^l 

Objections by appellee or defendant in error will 
not be considered where the judgment in his favor is 

affirmed.^2 

Where no jurisdiction exists in the appellate court 
to hear the case, it will not examine into and decide 
questions raised on the appeal.43 

b. Extent and Limits of Rule 

The rule agalnet conelderlng unneceaeary mattera ap- 
pllea even though a queatlon haa been argued by both 
partiea and deapite a conatitutional proviaion requiring 
the deciaion of every point fairly ariaing on the record. 

The operation of the general rule, stated in sub¬ 
division a of this section, to the effect that matters 


not necessary to a decision on review will not be 
considered, is not affected by the fact that the ques¬ 
tion not necessary to a decision has been argued by 
both parties,nor by the constitutional provision 
that every point fairly arising on the record shall 

be decided.^5 

c. Application of Rule 

The courta have applied the rule againat conalderlng 
mattera not neceaaary to a deciaion ao aa to deny conaid- 
eration to varioua particular mattera. 

The general rules stated supra subdivision a of 
this section have been applied in many cases in ad¬ 
dition to those presented in the notes in that sub¬ 
division. Thus, it has been held that, when not 


41 . Ga.—^Ware v. Martin, 63 S E 2d 
335, 207 Ga. 512—Davis v. Ault- 
man, 33 S E 2d 317, 199 Ga. 129— 
Steadham v. Cobb, 196 S E. 730. 186 
Ga. 30—Shchane v. Eberhart, 124 

5 E. 627, 168 Ga. 743—Citizens* 

Bank of Waverly Hall v. Fidelity 

6 Deposit Co. of Maryland, 119 S 
E 618, 166 Ga. 681—McFarlin v 
Bank of Toccoa, 118 SE 721, 165 
Ga 876—McCowen v. Flanders, 118 
S E. 351, 166 Ga. 701—Durrence v 
Cowart, 111 S E 403. 152 Ga 793— 
Jefferson Fire In.s. Co. v. Brackin, 
92 SE 930, 147 Ga. 47. 

Georgia, Ashburn, Sylve.ster & 
Camilla Ry. Co. v. Atlantic Coast 
Line R. Co., 64 S.E 2d 492, 79 Ga 
App. 837—Red Line Products Co. v. 
J. M. High Co., 186 S E. 698, 53 Ga 
App 631—Central of Georgia liy 
Co. V. Stacer, 92 S E 962, 20 Ga. 
App 196—McMurria v. Scaife, 92 
SE. 544. 20 GaApp 101—Water¬ 
man & Co V. Troutman, 92 S E 
644, 20 Ga.App, 96—Swicord v 

Crawford, 92 S E 394, 20 GaApp 
35, reversed on other grounds 
Crawford v. Swicord, 94 S E 1025, 
147 Ga. 648—Bentley v. Johns, 91 
S.E. 999, 19 Ga.App. 667—Colum¬ 
bian Nat. Life Ins Co. v. Mulkey, 
91 SE 344, 19 GaApp. 247—City 
of Albany v Brown, 88 S.E 215, 
17 Ga.App 707—W. W. Kimball 
Co. V. Rogers, 87 S.E. 848, 17 Ga. 
App 662—Copeland v. White, 87 S. 
E. 846, 17 Ga.App. 665—Washing¬ 
ton County V. May, 87 S E. 766, 17 
Ga.App. 611—Barrow v Penning¬ 
ton, 87 S.E. 719, 17 Ga.App. 481. 

42 . Pla.—Bour v. Sherman, 162 So. 
3, 113 Fla. 730. 

Ga.—City of Hawkinsville v. Wil¬ 
liams, 196 S.E. 162, 186 Ga. 396— 
A. C. Alexander Lumber Co. v 
Bagley, 191 S.E. 446, 184 Ga. 362. 

Callison V. Savannah & A. Hy. 
Co., 62 S.E.2d 408, 82 GaApp. 666 
—Jackson v. Thom, 67 S E.2d 234, 
80 GaApp. 673—Wells v. H. W. 


Lay & Co., 60 S.E.2d 766, 78 Ga. 
App 364—Weatherly v. Parr, 40 S. 
E 2d 445, 74 Ga.App. 626—Barnes 
V. Thomas, 35 S E 2d 364, 72 Ga. 
App 827—Jill Bros. v. Holmes, 7 
S.E 2d 797, 62 GaApp. 283. 

Ill—Griffin v Rausa, 118 NE.2d 249, 
2 Ill 2d 421. 

Ind—Mays v Welsh. 32 N.E.2d 701, 
218 Ind. 366 

Iowa —Carr v. Interurban Ry. Co , 
171 N W 167, 185 Iowa 872 
Kan—Hultberg v Phillippi, 220 P.2d 
208, 169 Kan. 610—KnllTen v. Her¬ 
cules Powder Co., 188 P.2d 980, 164 
Kan 196 

Ky—Ball v. Cecil, 148 S W.2d 273, 
285 Ky 43S 

Md —Ehrhart v Board of Education 
of Carroll County, 182 A. 424, 169 
Md. 668 

Mass —Lavoie v Brockelman Bros., 
63 N E 2d 999, 315 Mas.s. 673. 

Mias—White v Franklin, 140 So. 
876, 165 Miss. 729 

Mo—Crews v. SIkeston Coca-Cola 
Bottling Co, 226 SW.2d 812, 240 
Mo.App. 993. 

Mont—T.#ewls v. Lambros, 211 P. 212, 
65 Mont. 306. 

NC—Williams v Safe Bus, 186 S. 
E 482, 210 N.C 400—Wachovia 

Bank & Trust Co. v Atlantic Grey¬ 
hound Line.s, 186 S E 320, 210 N.C. 
293—Stev€*n» v. Cecil, 184 S.E. 531, 
209 N.C. 738. 

Okl —Beman v. Klnser, 126 P.2d 690, 
190 Okl. 647. 

Tex.—Miller v. Tarry, Civ App , 191 
S.W.2d 601, refused no reversible 
error—Gladney v. Pate, Clv.App , 
29 S W 2d 794. 

WVa—Smith v. City of Bluefleld, 65 
S.E 2d 392, 132 W.Va. 38. 

4 C.J. p 649 note 36 [a]. 

Appeal by botli parties 

(1) Where, on plaintiff’s appeal, it 
was decided that plaintiff could not 
maintain his action, defendants' ap¬ 
peal need not be considered. 

N C —Beard v. Sovereign Lodge, W. 
O. W., 113 S E. 661, 184 N.C. 164. 
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(2) Where Judgment dismissing 
the action was affirmed on plaintiff’s 
appeal, consideration of defendant’s 
appeal became unnecessary, and it 
was dismissed. 

N.C.—Stevens v. Cecil, 184 S E. 631, 
209 NC. 738. 

Exceptions by both parties 

Where defendants claimed excep¬ 
tions which they agreed to waive If 
exceptions of plaintiffs were not 
sustained and plaintiffs’ exceptions 
were overruled appellate court did 
not consider defendants’ exceptions. 
Mass.—Le Blanc v. Welch, 129 N.E. 
2d 908, 333 Mass 207. 

Motion to dismiss a writ of error 
need not be ruled on where the Judg¬ 
ment Is affirmed. 

Ga.—Sheftall v Johnson, 163 S.E. 
364, 170 Ga 678. 

43. Ga.—Ruff v. Copeland, 82 S.E. 
260. 141 Ga. 806. 

District Grand Lodge No 3 8, 
etc. v. Hall, 87 S E. 846, 17 Ga.App. 
589. 

Ky.—Wallins Creek Collieries Co. v. 
Marshall, 290 SW 619, 217 Ky. 
647. 

Tex —Provident Ins Co v. Brown¬ 
ing, Civ App., 157 S.W2d 971 
Wis—Village of Sun Prairie v. Wis¬ 
consin Power & Light Co., 251 N. 
W 605, 213 Wis 277 
4 C.J p 649 note 36 [b] 

44. Neb—Murray v. Omaha Trans¬ 
fer Co, 145 N.W. 360, 95 Neb. 175. 

46. ND.—Heald v. Strong. 138 N.W. 
1114, 24 ND. 120. 

Okl —Munger v. Elliott, 100 P.2d 876, 
187 Okl. 19. 

Baason for mle 

A point arises on the record only 
when its decision is necessary to the 
final determination of the cause, and 
it is properly presented with a full¬ 
ness rendering It possible to compre¬ 
hend it. 

N.D—In re Novak’s Estate, 11 N.W. 
2d 64, 73 N.D. 41—Heald v. Strong. 
138 N.W. 1114, 24 N.D. 120. 
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essential to a determination of the case, the review¬ 
ing court will not consider: Questions as to the 
propriety of joining parties plaintiff^® or defend¬ 


ant objections to pleadings or assignments of 
error to the rulings of the trial court in respect of 
pleadings assignments of error to rulings of the 


40. Neb.—McCrea v. Day, 204 N.W. 
56, 113 Neb. 638. 

XatervMiara 

Maas.—City of New Bedford v. New 
Bedford, Woods Hole, Martha’s 
Vineyard & Nantucket S. S. Au¬ 
thority, 114 N.E.2d 663, 330 Mass. 
422. 

46.5 La.—Lake Superior Plllnff Co. 
V. Stevens, App., 25 So.2d 120. 

47 . Ala.—Guy v. Lancaster, 34 So.2d 
499, 250 Ala. 287—Guy v. Lancas¬ 
ter. 34 So.2d 10, 250 Ala. 226— 
Mudd V. Lanier, 24 So.2d 660, 247 
Ala. 863—Garry v. Weiss, 196 So 
231, 239 Ala. 431—Alabama Power 
Co, V. City of Scottsboro, 189 So. 
569, 238 Ala. 76—Johnson v. Ameri¬ 
can Life Ins. Co., 185 So. 409, 237 
Ala. 70—Nachman v. Stale Tax 
Commission, 173 So. 25. 233 Ala. 
628—Prasch v City of Prichard, 
140 So. 394, 224 Ala 410—Bond 

Bros. V. Kay. 136 So. 817. 223 Ala 
431—Williford V. Atlantic Coast 

Line R. Co. 113 So. 44. 216 Ala. 
809—Jefferson Dairy Co. v. Thom¬ 
as, 107 So 449. 214 Ala. 306— 

Louisville & N. R Co. v. Bowen, 
103 So. 872, 212 Ala. 690—Cool- 

edge V. McArdle, 100 So. 145, 211 
Ala. 205—Tennessee River Nav. Co 
V. Walls, 96 So. 266, 209 Ala. 320— 
Hall V. Montgomery, 94 So. 363, 
208 Ala. 383 

Hinkle v. Latta, 35 So.2d 521, 33 
Ala.App. 567. 

Ark—Ross v. Wisconsin & Arkan¬ 
sas Lumber Co., 256 S.W. 888, 161 
Ark. 192. 

Cal.—Tiedje v. Aluminum Taper 
Mill. Co., 296 P.2d 664, 46 C.2d 460 
—Wilson v. Sharp, 268 P.2d 1062, 
42 C 2d 675—Columbia Pictures 
Corp. V. De Toth, 161 P.2d 217, 26 
C.2d 763, 162 A.L R. 747—Grupe v. 
Click, 160 P.2d 832, 26 C.2d 680— 
Guilliams v. Hollywood Hospital, 
114 P.2d 1, 18 C.2d 97—Terry 

Trading Corporation v. Barsky, 292 
P. 474, 210 C. 428. 

McBride v. Paoll. 286 P.2d 486. 
134 C.A.2d 783—Still v. Pearson, 
216 P.2d 87, 96 C.A.2d 316—Zakaes- 
sian V. Zakaessian, 161 P.2d 677, 70 
C.A.2d 721—Birch Ranch & Oil Co. 
V. Campbell, 111 P.2d 446, 43 C.A. 
2d 624—Crance v. Hems, 62 P.2d 
395, 17 C.A 2d 450—Stack v. Wel¬ 
der, 31 P.2d 426, 137 C.A 647— 
Bonney v. Petty, 13 P.2d 969, 125 
C.A. 627—^Hussey v. Loeb, 213 P. 
271, 60 C.A. 469. 

Colo.—Fitzsimmons v. Olinger Mor¬ 
tuary Ass’n, 17 P.2d 536, 91 Colo. 
644—Rio Grande Junction Ry. Co. 
V. Orchard Mesa Irr. Diet, 171 P. 
867, 64 Colo. 334. 

Conn.—Beach v. Town of Trumbull, 


60 A.2d 766, 183 Conn. 282—^Leven- 
thal V. Town of Stratford, 4 A.2d 
428, 126 Conn. 216—Hartwell v. 
Town of Watertown, 197 A 766, 
123 Conn. 667—^Mansfleld v. Shaw, 
163 A 775, 112 Conn. 646—Sey¬ 
mour V. City of Norwalk, 102 A. 
577, 92 Conn. 293. 

Fla.—St. Petersburg Coca-Cola Bot¬ 
tling Co. V. Cucclnello, 44 So.2d 
670—Peninsula Land Co. v. Nation¬ 
al Mortgage Co., 197 So. 892, 143 
Fla. 607—Armstrong v. Seaboard 
Air Line Ry. Co., 95 So. 506, 85 
Flo. 126. 

Ga.—Fountain v. Grant, 84 S.E.2d 
61, 211 Ga. 62—Zellner v. Hall, 80 
S.E.2d 787, 210 Ga. 604—Jackson 
V. Jackson, 68 6.E.2d 469, 208 Ga. 
692—Horton v. Walker, 49 S.E.2d 
900, 204 Ga 319—Burgln Lumber 
Co. V. Klrksey, 47 S.E.2d 68, 203 
Ga. 439—Wills v. Purcell, 32 S.E. 
2d 392, 198 Ga. 666—Renfroe v. 
Butts, 16 SE2d 651, 192 Ga 720—, 
Lee v. Lee, 13 S E 2d 774, 191 Ga. 
728—Thompson v. Mutual Inv. 
Corporation, 9 S E 2d 163, 190 Ga. I 
308—Blount v. Metropolitan Life 
Ins. Co, 9 S E.2d 66, 190 Ga. 301— 
Wright v. Edmondson, 6 S.E 2d 769, 
189 Ga. 310—Dixon v. Federal 
Mortg. Corp., 1 S E.2d 732, 187 Ga 
660—Polk V. Slaton, 1 S.E 2d 402, 
187 Ga 620—^Whiddon v. Southern 
Auto Finance Co, 198 SE 729, 
186 Ga 726—Morgan v. Crow, 187 
SE. 840, 183 Ga. 147—Heyward v. 
Hatfield, 185 S.E 619, 182 Ga. 373 
—Baell v. Swicord, 152 S.E. 82, 
170 Ga. 148—De Loach v. Purcell, 
143 S.E. 424, 166 Ga. 362—Citi¬ 
zens* & Southern Bank v. Union 
Warehouse & Compress Co., 122 S. 
E 327, 157 Ga 434, answers to cer¬ 
tified questions conformed to 122 
SE 652, 32 Ga.App. 85—McNeil v. 
McNeil, 92 S E. 644, 147 Ga. 25— 
Turpin v. Taylor, 84 S E. 647, 143 
Ga. 224. 

Arcady Farms Mill. Co. v. Betts, 
91 SE.2d 289, 93 Ga App. 256— 
Wright Contracting Co. v. Davis, 
83 SE.2d 667, 90 Ga.App. 685— 
Story V. Howell, 70 S.E.2d 29, 85 
Ga App. 661—Aiken v. Richardson, 
68 S E 2d 228. 85 Ga.App. 180, ap¬ 
peal dismissed 73 S.Ct. 15, 344 U S. 
802. 97 LEd. 626, rehearing denied 
73 S.Ct. 282, 344 U.S. 906, 97 L.Ed. 
699—Kenemer v. Arkansas Fuel Oil 
Co., 21 SB 2d 348, 67 Ga App. 687 
—Stillman v. General Exchange 
Ins. Corporation of New York, 166 
S.E. 444, 46 Ga.App. 46—Southern 
Ry. Co. v. Rollins, 164 S.E. 216, 45 
Ga.App. 270—Darnell v. Toney, 148 
S.E. 279. 89 Ga.App. 710—Atlanta 
Baseball Co. v. Lawrence, 144 S.E. 
361. 38 Oa.App. 497—Bugg v. 
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' Knowles. 127 S.E. S13. 33 Ga.App. 
710—Price v. Ketchum, 116 S.E. 
32, 29 Ga.App. 179—Daniel v. Nix¬ 
on & Wright, 93 S.E. 1013. 21 Ga. 
App. 206. 

Hawaii.—Guard v. Shimamura. 87 
Hawaii 270. 

Idaho.—Hartenbower v. Mutual Ben. 
Life Ins. Co.. 176 F.2d 698. 67 Ida¬ 
ho 264—Cable v. Olson. 16 P.2d 
787, 62 Idaho 389—Qulllln v. Col- 
quhoun, 247 P. 740, 42 Idaho 522. 

Ill.—People V. Jacobs, 144 N.B. 349. 
812 Ill. 681—People V. Sleight, 187 
N.E. 829. 306 Ill. 319—Lunt v. Lor- 
schelder, 121 N.E, 237, 285 Ill. 689 
—Supolski V. Ferguson & Lange 
Foundry Co., Ill N.E. 644, 272 Ill. 
82. 

Zachotina v. Town cf Cicero, 87 
N.E.2d 893, 312 Ill.App. 178—Gliwa 
V. Washington Polish Loan & 
Building Ass’n, 34 N.E.2d 736, 310 
Ill.App. 465—Runyan v. Bland. 264 
Ill.App. 265—Davis v. Ferguson, 
246 Ill.App. 318—Public Service Co. 
of Northern Illinois v. McCloskey, 
235 Ill.App. 387—^Vose v. Central 
Illinois Public Service Co., 212 Ill. 
App. 105. affirmed 122 N.E. 134, 286 
Ill. 619. 

Ind.—Board of Com’rs of Wells 
County V. Falk, 47 N E 2d 320, 221 
Ind. 376, 146 AL.R. 1190—Kimble 
v. Jolly, 30 N.E.2d 463, 217 Ind 698 
—Williams v. Williams, 29 N.E 2d 
657, 217 Ind. 681—Kozanjeiff v. Pe- 
troff, 19 N.E 2d 663, 216 Ind. 286. 
122 AL.R. 479—State Board of Tax 
Com’rs V. McDaniel, 160 N E. 347, 
199 Ind. 708—Park Hill Develop¬ 
ment Co. V. City of Evansville, 130 
NE. 646, 190 Ind. 432. 

Boyer v. Leas, 64 N.E 2d 38, 116 
Ind.App. 502, rehearing denied 64 
N.E.2d 691, 116 Ind App. 602—Ba¬ 
ker v. State Bank of Akron, 44 N. 
E.2d 257, 112 Ind.App. 612—Secu¬ 
rity Savings & Loan Ass’n v. Mor¬ 
gan, 20 N.E.2d 707, 106 Ind.App. 
437—Shank v. Peoples State Bank, 
7 N.E 2d 46, 104 Ind.App. 443— 
Rooker v. Fidelity Trust Co, App . 
5 NE.2d 140—Lantz’ Estate v. Mc¬ 
Daniel, 190 N.E. 130, 99 Ind.App. 
233—Foulkes Contracting Co. v. 
Crowder, 171 N.E. 304, 9S Ind.App. 
100—Harvey v. Lowry, App., 162 
N.E. 839, affirmed 83 N.E. 809, 204 
Ind. 93—Kilmer v. McCormick, 160 
N.E. 794, 84 Ind.App. 216—Gardner 
v. Sullivan Mfg. Co., 133 N.E. 31, 
77 Ind.App. 60—Lake Erie & W. 
R. Co. v. Howarth, 124 N.E. 687, 
73 Ind.App. 464, rehearing denied 
127 N.E. 804, 78 Ind.App. 454. 

Iowa.—Grife v. Equitable Life Assur. 
Soc. of U. S., 8 N.W.2d 684, 233 
Iowa 83—^Brookins v. Brookins, 800 

I N.W. 640, 230 Iowa 1272—Helman 
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V. Felder, 160 N.W. 284, 178 Iowa 
740. 

Kan.—Brown v. Great Am. Xna. Co. 
of N. T., 224 P.2d 989, 170 Kan. 281 
—BuBTff V. Security Ben. Ass’n, 112 
P.2d 73, 158 Kan. 622—Miller v. 
Miller, 192 P. 747, 107 Kan. 505— 
State V. Dick & Bros. Brewing Co., 
150 P. 668, 96 Kan. 215. 

Ky.—Green v. George, 160 S.W.2d 
364, 289 Ky. 833—^Dorman v. Hook. 
85 S.W.2d 1001, 260 Ky. 367—Pres- 
tonsburg Superior Oil Gas Co. v. 
Vance, 284 S.W. 406, 216 Ky. 77. 47 
A.Ii.R. 483—Slone v. Elkhorn Coal 
Corporation, 272 S.W. 34, 208 Ky. 
835 —Vanover v. Justice, 192 S.W. 
653, 174 Ky. 577. 

La.—^Williams v. Missouri Pac. R. 
Co., App., 6 So.2d 79—Purpera v. 
Fidelity & Deposit Co. of Mary¬ 
land, App., 189 So. 639—Jeffcoat v. 
Hammons, App , 160 So 182—Loui¬ 
siana State Rice Milling Co. v. 
Lawrence, App, 165 So. 494. 

Md.—Jackson v. Pennsylvania R. Co., 
3 A.2d 719, 176 Md. 1, 120 A.L.R. 
1068. 

Maas.—Frye v. Yasl, 101 N.E 2d 128. 
327 Mass. 724—Matek v. Matek, 63 
NB2d 683. 318 Mass. 677—Dcs- 
Laurics v. Shea, 13 N.E 2d 932, 300 
Mass. 30—Huahion v McBride, 4 
N E 2d 443, 296 Mass. 4—Beaure¬ 
gard v. Dailey, 1 N E.2d 481, 294 
Mass. 315—Krauthoff v. Attorney 
General, 132 N.E 865, 240 Mass. 
88 . 

Minn.—Boeder v. Taggatz, 246 NW. 
428, 187 Minn 337 

Miss—Tanner v. Walsh, 183 So. 278, 
184 Miss. 147—Columbian Mut 
Life Assur. Soc. v. Cumberland, 
114 So. 810, 148 Miss. 690. 

Mo—Tayler v. Tayler, 243 S W 2d 
310 —DeLisle v. Spitler, 162 S AV. 
2d 864, 349 Mo. 649—Arrington v. 
McCluer, 34 S.W.2d 07, 326 Mo. 
1011 . 

Troutman v. East St. Louis Cot¬ 
ton Oil Co, App, 224 SW. 1014— 
Hollis V. Kansas City Light & 
Power Co., 224 S.W. 168, 204 Mo. 
App. 297—Heckfuss v. American 
Packing Co., App, 224 S.W. 99, 
certiorari quashed State ex rel. 
American Packing Co. v, Reynolds, 
230 S.W. 642, 237 Mo. 697—Morri¬ 
son Grain Co. v. Missouri Pac. Ry. 
Co., 170 S.W. 404, 182 Mo.App. 339. 
Neb.—Kohl v. Unkel, 79 N.W 2d 406. 
163 Neb. 267—Vaughan v. Omaha 
Wlmsett System Co., 9 N.W.2d 
792, 143 Neb. 470—Getty v. North 
River Ins. Co., 286 N.W. 271. 136 
Neb. 369. 

N.J.—Marti v. Standard Fire Ins Co., 
23 A.2d 676, 127 NJ.Law 691— 
Mach Mfg. Co. v. Donovan, 91 A. 
310, 86 N.J.Law 327. 

N.M.—Porter v. Mesilla Valley Cot¬ 
ton Products, 76 P.2d 937, 42 N.M. 
217—Hot Springs Plumbing & 
Heating Co. v. Wallace, 27 P.2d 
984, 38 N.M. 8. 
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N.T.—Costaro t. Simons, 98 N.B.2d 
454, 302 N.T. 318, reargument de¬ 
nied 100 N.E.2d 39, 302 N.T. 841— 
Frank v. Carlisle, 27 N.B.2d 28, 
282 N.T. 607, motion denied 28 N.E. 
2d 981. 283 N.T. 776—Teller v. 
Prospect Heights Hospital, 21 N.E. 
2d 504, 280 N.T. 466. 

Levine v. Cohen, 112 N.T.S.2d 
676, 279 App.Div. 1091—^Acker v 
Hanioti, 92 N.T.S.2d 914, 276 App. 
Div. 78. reargument and appeal 
denied 94 N.T.S 2d 199, 276 App. 
DIv. 894—Lord Electric Co. v. Oak 
Realty Co., 178 N.T.S. 709, 189 App 
Div. 481. 

Kips Bay Brewing & Malting 
Co. V. J. H. Tooker Printing Co., 
176 N.T.S. 65. 

N.C.—Baker v. Fruehauf Trailer Co., 
89 S.E 2d 388, 242 N C. 724—Bank 
of Wadesboro v. Caudle, 79 SE.2d 
723, 239 N.C. 270—Temple v. Wat¬ 
son. 41 SE2d 738, 227 N.C. 242. 

Ohio—Bolser v. Arnold, 66 NE.2d 
139, 73 Ohio App. 133—Stephens v. 
Village of Trotwood, App., 63 N E. 
2d 647, opinion supplemented 63 N. 
E.2d 650. 

Okl —Levy v. Tradesmen’s State 
Bank. 188 P. 1077, 78 Okl. 118. 

Pa—New Tork Cent. R. Co v James 
B. Berry Sons' Co., 12 A 2d 588, 338 
Pa COO, certiorari denied 61 S.Ct. 
31, 311 US 071. 85 LEd. 431—Le¬ 
high & Wilkes-Barre Coal Mining 
Co v. Pittston Coal Mining Co, 
137 A. 672, 289 Pa. 492. 

RI—Buchanan v. Jeneks, 96 A. 860. 

S C.—Blarkwell v United Ins. Co of 
America. 92 S E 2d 702, 229 SC 
296—Rodgers v Herron, 85 S E. 
2d 104, 226 SC. 317—Crosby v 
Metropolitan Life Ins. Co., 169 S.E 
926, 161 SC. 619. 

Tex—Jones v. Guy, 143 S.W.2d 906, 
135 Tex. 398, 142 A.L R 77. 

Harris v. Wheeler, Com.App., 267 
SAV 465 

Marshall v Huron, Civ.App., 274 
SAV2d 672—Burtls v. Butler Bros, 
Civ App., 243 S.W.2d 235—Miller 
v. Tarry, Civ.App., 191 S.W.2d 601, 
refused no reversible error—City 
of Beaumont v. Night, Civ App., 
145 S.W.2d 222—Peveto v. Smith, 
Civ.App, 113 S.W.2d 216, modified 
on other grounds 133 S.W.2d 572, 
134 Tex. 308—Odom v. Indemnity 
Ins. Co. of North America, Civ. 
App, 111 SW.2d 1143, error dis¬ 
missed—Parrott v. Brotherhood of 
Railroad Trainmen, Civ App , 85 S. 
W.2d 306, error refused—Hampton 
Co. V. Joyce, Civ.App., 80 S.W. 2d 
1066—Obets v. Oppenheimer, Civ. 
App., 63 S.W.2d 320—Ladd v. Up- 
ham, Civ App., 68 S.W.2d 1037— 
Beldon v. McColl, Civ.App., 21 S.AV. 
2d 87—Rendleman v. Barlett, Civ. 
App., 21 S.W.2d 58—Davisson v. 
Eastland County, Civ.App., 6 S.W. 
2d 782, affirmed Eastland County 
V. Davisson, Com.App., 13 SW.2d 
673—Barton v. Lary, Civ.App., 295 
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S.W. 947—^FiM State dank of Ter¬ 
rell V. Riddle, Clv.App., 289 S.W. 
199—City of Waco v, Ballard, Civ. 
App., 246 S.W. 97—Cooper v, Cae- 
•elberry, Civ.App., 280 S.W. 231— 
Zucht V. King, Civ.App., 225 S.W. 
267, petition dismissed 42 S.Ct. 53, 
257 U.S. 650, 66 L.Ed. 416—.®tna 
Accident & Liability Co. v. Trus¬ 
tees of First Christian Church of 
Paris, Civ App., 218 S.W. 537—Can¬ 
on V. Scott, Civ.App., 217 S.W. 429 
—Sykes v. Fischl, Civ.App., 212 S. 
W, 217, dismissed for want of ju¬ 
risdiction —Michael v. Rabe, 120 S. 
W. 566, 66 Tex Civ.App. 441. 

Utah.—Arbuckle v. AVasatch Land & 
Imp. Co., 234 P.2d 607, 120 Utah 
338—Piper v. Eakle, 2 P.2d 909, 78 
Utah 342. 

Vt—Cote V. Boise, 16 A.2d 176, 111 
Vt. 343. 

Va.—^Virginia-LIncoln Furniture Cor¬ 
poration V. Southern Factories & 
Stores Corporation, 174 S.E. 848, 
162 Va. 767—W. S. Forbes & Co. v. 
Southern Cotton Oil Co., 108 S E. 
16, 130 Va. 245. 

AVash.—Boyle v. Clark, 287 P.2d 
1006, 47 Wash 2d 418—Mills v. Ti¬ 
tle Guaranty & Surety Co., 172 P. 
248, 101 Wa.sh 162—Post v. Tamm, 
158 P. 91, 91 Wash. 604—Williams 

V. Lindenberger Packing Co,, 160 
P 432, 86 Wash. 292. 

W.Va —City of Wheeling ex rel. Car¬ 
ter V. American Cas. Co., 48 S.E.2d 
404, 131 WVa 684—Hayes v. Town 
of Cedar Grove, 37 S.E.2d 450, 128 

W. Va 590—Coleman v. Lawrence, 
141 S.E. 397, 105 W.Va 6—Israel 
V. Jones, 130 S E. 136, 100 AV.Va. 38 
—Leach v Weaver, 108 S E. 494, 
89 ATVa 49—City of AVhoellng v. 
Chesapeake & Potomac Teleiihone 
Co, 96 SE 653, 82 AV.Va. 208. 

Wis—Unmack v. McGovern, 296 N. 
AV. 66, 236 Wis 639—Prudential 
Ins Co. of America v Paris Mut. 
Fire Ins. Co, 260 N.W 851, 213 
Wis. 63. 

AVyo.—Butterworth v. Beach, 216 P. 

1086, 30 Wyo 46. 

4 C J p 660 note 38. 

Partionlar objeotioiui or asslgnmeats 
aot ooiuiidered 

(1) Assignments of error referring 
to counts of the complaint which 
were withdrawn by plaintiff during 
the trial, and eliminated by the in¬ 
structions of the court. 

Ala—Tennessee River Nav. Co. v. 
Walls, 96 So. 266, 209 Ala. 320. 

<2) Joinder of causes of action, 
Kan—Owen v. Stark, 267 P.2d 948, 
176 Kan. 800. 

Okl —Levy v. Tradesmen's State 
Bank. 188 P 1077, 78 Okl. 118. 

Va—Vlrginla-Llncoln Furniture Cor¬ 
poration V Southern Factories & 
Stores Corporation, 174 S.E. 848, 
162 Va. 767. 

(3) Permitting amendment. 

Flo.-Pace V. King. 38 So.2d 823— 
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court below admitting or excluding evidence,** or | to rulings of the trial court giving, granting, or 


Merchants A Bankers Guaranty Co. 

V. Downs, 175 So. 704, 128 Fla. 767. 
Oa.—^Franklin v. McCormick, 187 S.E. 

6. 182 Ga. 757. 

Stillman v. General Exchange 
Ins. Corporation of New York, 166 
S.E. 444, 46 aa.App. 46. 

Idaho.—Quillin v. Colquhoun, 247 P. 
740, 42 Idaho 522. 

Ill.—Lunt V. Lorscheider, 121 N.E. 
237, 285 Ill. 589. 

Ky. —Prestonsburg Superior Oil Gas 
Co. V. Vance, 284 S.W. 405, 215 Ky. 
77, 47 A.L.R. 488. 

Mich.—Sweeney v. Hartman, 296 N. 

W. 282, 296 Mich. 343—Elchbauer 
V. U. S. Fidelity & Guaranty Co., 
270 N.W. 829, 278 Mich. 674. 

Mont.—Bowden v. Gabel. 76 P.2d 334. 
106 Mont. 477. 

N.C.—Merrell v. Jenkins. 89 S.E.2d 
242, 242 N.C. 636. 

Pa.—^Lehigh & Wilkes-Barre Coal 
Mining Co. v. Plttston Coal Mining 
Co., 137 A. 672, 289 Pa. 492 
Wash—Post V. Tamm, 158 P. 91. 91 
Wash. 504. 

(4) Special demurrers. 

Ala.—Frasch v. City of Pritchard. 

140 So. 394, 224 Ala. 410. 

Cal.—Jensen v. City of Modesto. 202 
P.2d 332, 89 C A.2d 836. 

Ga.—Clay v. Smith. 63 S.E 2d 602. 
207 Ga. 610—Capitol Distributing 
Co. V. Hedwine, 67 SE.2d 678, 206 
Ga. 477—Douglas v. Vourtsanis, 45 
SE.2d 203. 203 Ga. 64—Sallba v 
Sallba, 44 S.E.2d 744, 202 Ga. 791. 

Bugg V, Knowles, 127 S E. 813, 
33 Ga.App. 710—Price v. Ketchum, 
116 S.E. 32, 29 Ga.App. 179. 

<6) Sufficiency of the petition as 
stating a case within the rule of 
res ipsa loquitur. 

Kan.—Lessley v. Kansas Power & 
Light Co.. 231 P.2d 239. 171 Kan. 
197. 

Mo—Heckfuss v. American Packing 
Co, App, 224 S.W. 99, certiorari 
quashed State ex rel. American 
Packing Co. v. Reynolds, 230 S.W. 
642, 237 Mo. 697. 

(6) Waiver of defendants* plea of 
privilege. 

Tex.—Sykes v. Flschl, Civ.App., 212 
S.W. 217. dismissed for want of 
jurisdiction. 

<7) The merits of pleas present¬ 
ing the same defense as one which it 
has held good. 

Ala.—Hall V. Montgomery, 94 So. 
363, 208 Ala. 383. 

(I) Objection to the sufficiency of 
an original complaint where it was 
superseded by an amended complaint. 
Cal.—Bonney v. Petty, 13 P.2d 969, 
126 GA. 827. 

Zll.—^Rice V. Board of Fire and Police 
Oom'rs of City of Peoria, 103 N.E. 
Id 672, 346 IlLApp. 479. 


(9) Errors assigned on orders 
made on demurrers to pleadings that 
are subsequently abandoned, new 
pleadings being substituted therefor. 
Fla.—Moody v. Hanlon, 179 So. 164, 

181 Fla. 129—^Armstrong v. Sea¬ 
board Air Line Ry. Co., 96 So. 606, 
86 Fla. 126. 

Ga.—Livingston v. Barnett, 19 S.E. 
2d 385, 193 Ga. 640. 

(10) Special grounds of demurrer 
where the Judgment on demurrer is 
limited to general grounds. 

Ga.—Darnell v. Toney, 148 S.E. 279, 
39 Ga.App. 710. 

(11) Error in overruling demurrer 
where the same questions are pre¬ 
sented in conclusions of law, assign¬ 
ed as error. 

Ind.—Pyramid Coal Corp. v. Pratt, 99 
N.E.2d 427, 229 Ind. 648, 26 A.L.R. 
2d 1245. 

Harvey v. Lowry, App., 152 N.E 
839, affirmed 183 N.E. 309, 204 Ind. 
93. 

(12) Whether a lessor’s pleadings 
entitled her to a reformation of a 
lease for fraud, where the evidence 
is insufficient for that purpose. 

Ky—Vanover v. Justice, 192 S.W. 
653, 174 Ky 577. 

(13) Error assigned on permitting 
inconsistent defenses, where proof 
failed to establish either defense. 
Minn.—Boeder v Taggatz, 245 N.W 

428, 187 Minn. 337. 

(14) Where tender by plaintiff was 
not necessary to support the suit, 
sufficiency of evidence thereon. 

Tex.—Barton v. Lary, Civ App., 295 
SW. 947. 

(15) Whether the trial court erred 
in overruling a special exception to 
appellee’s petition on the ground of 
indeflniteness, where, if held error, it 
must be treated as harmless. 

Tex,—^^tna Accident & Liability Co 
V. Trustees of First Christian 
Church of Paris, Clv.App., 218 S.W. 
637. 

(16) On appeal from a Judgment 
Anally entered, whether the court 
properly overruled a demurrer where 
defendant answered and went to tri¬ 
al. 

Wls.—Prudential Ins. Co. of America 

V. Paris Mut. Fire Ins. Co., 260 N. 

W. 861, 213 WiB. 63. 

(17) Sufficiency of pleas stricken, 
where defendant substantially se¬ 
cures the benefit thereof in those 
sustained. 

Ala—Jefferson Dairy Co. v. Thomas, 
107 So. 449, 214 Ala. 305. 

(18) Where one count of a com¬ 
plaint is sufficient to sustain the ver¬ 
dict, the insufficiency of other counts. 
Ill.—Supolski V. Ferguson A Lange 

Foundry Co., Ill N.E. 644/'272 Ill. 

83. 


48 . Ala.—Stephenson v. Stephenson, 
106 So. 867, 213 Ala. 646. 

Riedermann v. Stewart, 103 So. 
810, 20 Ala.App. 512. 

Ariz.—S. A. Gerrard Co. v. Couch, 29 
P.2d 161, 43 Ariz. 67. 

Ark.—Jerome Hardwood Lumber Co. 
V. Beaumont Lumber Co., 247 S.W. 
1069, 167 Ark. 220—Walker v. Mey¬ 
er, 213 S.W. 768, 139 Ark. 606—- 
Swinton V. Cuffman, 218 S.W. 409, 
139 Ark. 121. 

Cal.—McEwen v. Occidental Life Ins. 
Co., 166 P. 86, 172 C. 6. 

Week v. Los Angeles County 
Flood Control Dist., 181 P.2d 936, 
80 C.A.2d 182—Treacy v. Sunrise 
Laundry Co., App., 36 P.2d 244, 1 
C.A.2d 7—Grant v. Main Oil Co. of 
California, 266 P. 664, 90 C.A. 622— 
Federoff v. Blrks Bros., 242 P. 881, 
76 C.A. 189—Scott v. Sciaroni, 226 
P. 827, 66 C.A. 677. 

Colo.—Bauserman v. White, 114 P. 
2d 667, 108 Colo. 101—San Luis 
Valley Irr. Dlst. v. Rio Grande 
Drainage Diet., 268 P. 633, 84 Colo 
99—New York Life Ins. Co. v. Haru 
Fukushlma, 220 P. 994, 74 Colo. 
236. 

Conn.—Connecticut Sav. Bank of 
New Haven v. First Nat. Bank & 
Trust Co. of New Haven, 84 A 2d 
267, 138 Conn. 298—Lusas v. St 
Patrick’s Roman Catholic Church 
Corp, 4 A.2d 333, 126 Conn. 206 
Ga—Tanner v. Williamson, 83 S E. 
2d 694, 199 Ga 216—Elliott v. Rob¬ 
inson, 33 S.E 2d 96, 198 Ga. 811— 
Blalock V Redwine, 12 S E 2d 639, 
191 Ga. 169—State Highway Board 
of Georgia v. City of Baxley, 9 S E. 
2d 266, 190 Ga. 292—Smith v 

Smith, 2 S.E 2d 417, 187 Ga. 743— 
Dixon v. Federal Farm Mortg 
Corp., 1 S E 2d 732, 187 Ga 660. 

Metropolitan Life Ins. Co. v. 
Brittain, 6 S.E.2d 68, 60 Ga.App. 
839—Fisher v. Shands, 102 S E 
190, 24 Ga.App. 743—^E. E. Lowe 
Co. v. Patterson, 91 S.E. 242, 19 Ga. 
App. 140. 

Idaho.—White v. Smith, 263 P. 849, 
43 Idaho 364. 

Ill.—^Western Sand & Gravel Co. v. 
Town of Cornwall, 119 N.E.2d 261, 
2 I11.2d 660—Mayo v. Mayo, 136 N. 
E. 90, 302 Ill. 584. 

Dixon V. Montgomery Ward & 
Co., 114 N.E.2d 44, 361 Ill.App. 76 
—Norton Iron Works v. Wilson 
Steel Products Co., 232 Ill.App. 
523. 

Ind.—Witt V. Witt, 12 N.E.2d 1013, 
106 Ind.App. 416-^harters v. Citi¬ 
zens’ Nat. Bank of Peru, 146 N.E. 
517, 84 Ind.App. 16. 

Iowa.—Scovel v. Norwood-White 
Coal Co., 269 N.W. 9, 222 Iowa 364 
—^Walker v. Speeder Machinery 
Corporation, 240 N.W. 726, 213 
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Iowa 1184—Security Sav. Bank v. 
Howell, 178 N.W, 906, 187 Iowa 
187. 

Kan.—Bruce v. Mathewson, 155 P. 
787, 97 Kan. 466. 

Ky.—Thomas v. Platt, 282 S.W.2d 
354 —Toung v. Mitchell, 194 S.W. 
2d 966, 802 Ky. 561—Snyder v. 
Crutcher, 160 S.W.2d 156, 290 Ky. 
71 —^Walden v. Jones, 168 S.W.2d 
609, 289 Ky. 396, 141 A.L.R. 106— 
Evans v. Barbourvllle Brick Co, 
266 S.W. 46, 205 Ky. 561—Chinn v. 
Baxter, 262 S.W. 974, 203 Ky. 630— 
Smallwood v. Lawson, 208 S.W. 
808, 183 Ky. 189. 

La.—^Reconstruction Finance Corp. v 
Tangipahoa Parish School Board, 
190 So. 217, 192 La 1059 

Natchez Pecan Shelling Co. v 
Chas. P. Wagner & Bro., Inc., App., 
70 So.2d 698—^Alford v. Loui.siana 
& A. Ry. Co., App, 38 So.2d 268— 
Custine V. Big Chain Stores, App, 
180 So. 862 

Me—Beane v. Hartford, 33 A 2d 927, 
140 Me. 62—Shaw v. Piel, 27 A 2d 
137, 139 Me. 67—Madigan v. Lum- 
bert, 6 A 2d 278, 136 Me. 178. 

Md —^Frey & Son v. Magness, 157 A 
400, 161 Md. 376. 

Maas.—Swartz v. Clayton, 97 N E 2d 
736, 327 Mass. 264—La Plante v 
Maguire, 89 NE2d 1, 326 Mass 96 
—Bailey v. Golburgh, 69 N E 2d 
467, 320 Mass. 309—Rice v. Boston 
& M. R R, 66 NE2d 958, 316 
Maas. 603—Stoneham Trust Co v 
Aronson, 6 N.E 2d 37, 296 Mass. 154 
—Engel V. Boston Ice Co, 4 N E 
2d 455, 295 Maas. 428—Makaymiuk 
V Puceta, 181 NE 388, 279 Ma.ss 
346 

Mich.—Tavener v. Elk Rapids Rural 
Agr. School Dlst, 67 N.W.2d 136. 
341 Mich. 244—Elliotte v Lavier, 
300 N.W. 116, 299 Mich. 363—Van’t 
Hof V. Jemison, 289 N W. 186, 291 
Mich 385—Christensen v. Barbtr, 
280 N W 89, 286 Mich. 8—Peninsu¬ 
lar State Bank of Detroit v First 
Nat. Bank, 222 N.W. 167, 245 Mich 
179 

Minn —Hahn v. Diamond Iron 
Works, 20 N.W 2d 704, 221 Minn. 
33—Krueger v. Henschke, 298 N. 
W. 44, 210 Minn. 307—Detroit 

Lakes Realty Co. v. McKenzie, 284 
N.W. 60, 204 Minn 490—Sorenson 

V. New York Life Ins. Co., 262 N. 

W. 868, 196 Minn 298—Towle v. 
First Trust Co. of St. Paul. 261 N. 
W. 6, 194 Minn. 620—Sullivan v. 
Minneapolis St. Ry. Co., 200 N.W. 
922, 161 Minn. 45. 

Miss.—Rickets v. Rickets, 119 So. 
194, 152 Miss 792. 

Mo.—Bootee v. Kansas City Public 
Service Co., 183 S.W.2d 892, 353 
Mo. 716—Blck v. Mueller, 142 S. 
W.2d 1021, 346 Mo. 746—Barber v. 
Kellogg, 123 S.W.2d 100—Hancock 
V. Kansas City Terminal Ry. Co., 
100 S.W.2d 570, 339 Mo. 1237. 

State ex rel. Carter County v. 
Lewis, App., 294 S.W.2d 964- 
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Schnider v. M. E. H. Realty Inv. 
Co„ 193 S.W.2d 69, 239 Mo.App. 
546—Tarzian v. Metropolitan Life 
Ins. Co., App., 160 S.W.2d 490— 
Cuneo V. U. S. Casualty Co., App., 
126 S.W.2d 908—Stone v. Guth, 102 
S.W.2d 738, 232 Mo.App. 217—Gor¬ 
don V. Northwestern Nat. Ins. Co., 
App., 77 S.W.2d 612. 

Mont.—Investors Security Co. v. 
Moore, 127 P.2d 225, 113 Mont. 400 
—Bray v. Cove Irr. Dist., 284 P. 
539, 86 Mont. 662. 

N.H—Famous Players Film Co. of 
New England v. Salomon, 106 A. 
282, 79 N.H. 120. 

N.J.—Ench Equipment Corp. v. Lor¬ 
enzo. 92 A.2d 480, 23 N J.Super. 63 
N.Y—Nastasi v. State, 86 N.Y S.2d 
636, 194 Misc. 449, reversed on oth¬ 
er grounds 90 N.Y.S.2d 377, 276 
App Div 624, affirmed 88 NE.2d 
658, 300 N.Y. 473. 

N C —^Wachovia Bank & Trust Co v 
Wolfe, 91 SE2d 246, 243 N C. 469 
—Batten v. Aycock, 29 S.E.2d 739. 
224 NC. 226—Yadkin Valley Mo¬ 
tor Co V. Home Ins. Co. of New 
York, 16 SE2d 847, 220 N.C. 168 
—Foxman v Hanes, 12 S E 2d 258, 
218 NC. 722—Price v. Slagle, 128 
SE. 161, 189 NC. 767. 

Ohio—Sims V. Norfolk & W Ry. Co.. 

194 NE 27, 48 Ohio App 395. 
Okl—Denham v Hill, 109 P.2d 491, 
188 Okl 347—Avers v Fay, 102 
P.2d 156, 187 Okl 230—Reed v 
Washington Fidelity Nat Ins. Co., 
32 P2d 1042, 168 Okl 297. 

Or—Estep v. Bailey, 186 P. 227, 94 
Or 69 

Neb —Caspers v. Frerlchs, 21 N.W. 

2d 613, 146 Neb. 740. 

N.H —Mandell v. Dodge-Freedman 
Poultry Co, 45 A 2d 677, 94 N H 
1. 163 ALR 1370—Wik v. Sears. 
Roebuck & Co, 16 A.2d 870, 91 N.H. 
170 

Pa—Honan v. Donald.son, 200 A 30, 
331 Pa. 388—Goldman v. Mitchell- 
Fletchcr Co, 136 A. 763. 288 Pa 
102—Mackowski v Philadelphia 
Rapid Transit Co., 108 A. 168, 266 
Pa 34 

Mawn v. Prudential Ins. Co. of 
America, 19 A.2d 300, 144 Pa Su¬ 
per 200 

R.I —Coulombe v. Bois, 98 A 2d 367, 
SO R 1 466—Ramsay v. Ramsay. 

90 A.2d 433, 79 R I. 441—Shipman 

V. United Electric Railways Co., 26 
A.2d 478, 68 R I. 39—Haynes v 
Greene, 124 A 255, 46 RI 32. 

SD—In re Kueter's Estate. 187 N 

W. 626, 46 SD. 341, 21 ALR. 1330 
—Clark v. Beadle County, 173 N. 
W 743, 42 SD. 146. 

Tenn—Bower v Lunney, 178 SW.2d 
91, 27 Tenn App. 87—Town of Dick¬ 
son V. Stephens, 96 S.W.2d 201, 20 
Tenn App 195. 

Tex.—National Compress Co. v 
Hamlin, 269 S.W. 1024, 114 Tex. 
376. 


Lands V. York Oil Corp*» Civ. 
App., 280 S.W.2d 628, error refused 
no reversible error—Southern 
Traffic Bureau v. Thompson, Civ. 
App., 232 S.W.2d 742, error refused 
no reversible error—Dickenson v. 
Board of Trustees of Chico Inde¬ 
pendent School Dist, Civ.App., 204 
S.W.2d 418, error refused—Pryor 
V. Awbrey, Civ.App., 166 S.W.2d 
214, error refused—Hess v. Young, 
Civ.App, 160 S.W.2d 674—Jackson 

V. McCrary, Civ.App., 148 S.W.2d 
942, error refused—Stobaugh v. 
Phoenix Assur. Co., Limited, of 
London, Civ App., 121 S.W.2d 1044 
—^Willis V. Smith, Civ.App, 120 
S.W.2d 899, error dismissed—Em¬ 
pire Gas & Fuel Co. v. Muegge. 
Civ.App, 116 S.W.2d 758, reversed 
on other grounds 143 S.W 2d 763, 
135 Tex 620—^Worley v. Interna¬ 
tional Travelers Assur. Co, Civ. 
App, 110 S.W 2d 1202, error dis¬ 
missed—Chandler v. Texas & N. O. 

R. Co., Civ.App, 103 S.W 2d 811— 
Denison v. State, Civ App, 61 S. 

W. 2d 1017, error refused Denison 

V. State ex rel. Allred, 61 S W 2d 

1022, 122 Tex 469—British General 
Ins. Co., Limited, of London, Eng¬ 
land v. Stamps, Civ App., 67 S.W. 
2d 638—Texas Power Corporation 
v. Kuehler, Civ App. 34 S W.2d 

381, modified on other grounds, 
Com App., 62 S.W 2d 76—Conn v. 
Tex.as & N O. R Co, Civ.App., 
4 S.W 2d 193, reversed on other 
grounds, Com.App., 14 S.W.2d 1004 
—Jameson v Consolidated Oil Co., 
Civ.App, 284 SW. 309—Baker v. 
Citizens’ Bank of Gorin, Mo, Civ. 
App, 278 S W. 330—Hall v. Henry, 
Civ.App, 239 SW 1015, dismissed 
for want of jurisdiction—Bell v. 
Self, Civ App, 210 S.W. 304. 

Utah—McMaster v. Salt Lake 

Transp. Co., 169 P.2d 121, 108 Utah 
207. 

Vt —Town of Barnet v Town of Nor¬ 
ton, 99 A 238, 90 Vt 544 
Va—Selfe v Fuller, 18 S E 2d 264, 
179 Va 30—Barbee v. Murphy, 141 

S. E. 237, 149 Va. 406—Chesapeake 
& O. Ry Co V. Palmer, 140 S.E. 
831, 149 Va 660. 

Wash —Smith v Leber, 209 P 2d 297, 
34 Wash 2d 611—State v. 1‘lese, 249 
P 1119, 140 Wa.sh 370—Ilulet v. 
Hulet, 207 P. 610, 120 Wash. 389 
W.Va—Muldoon v. Kepner, 91 S.E.2d 
727—Monteleone v Co-operative 
Transit Co, 36 S E 2d 475, 128 W. 
Va. 340—Boggs v. Boggs, 25 S.E 2d 
631, 125 W.Va. 600. 

Wis —Chippewa Falls Hotel Co. v. 
Employers’ Liability Assur. Corpo¬ 
ration, Limited, of London, Eng¬ 
land, 241 NW. 380, 208 Wis. 86— 
Cutler-Hammer Mfg. Co. v. Phillip 
Gross Hardware & Supply Co., 208 
NW. 243. 190 Wle. 346—In re 

Draper’s Estate. 203 N.W. 368, 187 
Wis. 342—Hind v. Thomas. 187 N. 

W. 192, 176 Wis. 879. 
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assignments | alleging error mi the trial in rulings on demurrers 


refusing instructions to the jury 

Wyo.—^Wyoming: Hereford Ranch v. 
Hammond Packing: Co., 236 P. 764, 
83 Wyo. 14—Butterworth v. Beach, 
215 P. 1086, 80 Wyo. 46. 

4 C.J. P 651 note 39. 

Admlssihllity of parol ovideaoe 
need not be determined, where the 
decision of the trial Judge may be 
rested on the interpretation of writ¬ 
ten instruments. 

Mass.—Maksymluk v. Puceta, 181 N. 
E. 388, 279 Mass. 346. 

If there iu euffioleiLt competent evl- 
denoe to sustain the averments, ver¬ 
dict, or findings, the admissibility of 
alleged incompetent testimony need 
not be determined by the reviewing 
court 

Ala.—Blanton v. State, 60 So.2d 786, 
85 Ala.App. 561. 

Cal.—Bacon v. Kessel, 87 P.2d 857, 
31 C.A.2d 245. 

Colo.—San Luis Valh-y Irr. Dlst. v. 
Rio Grande Drainage Dist., 268 P. 
633, 84 Colo. 99. 

Ga.—^Warsaw Turpentine Co. v. Fort 
Barrington Club, 195 S.E. 755, 185 
Ga 540. 

Idaho.—Dahlberg v. Johnson’s Es¬ 
tate, 211 P 2d 764, 70 Idaho 61, 11 
A.L.R 2d 13G5. 

Ill.—-Mayo V. Mayo, 135 N.E. 90, 302 
Ill. 584. 

Iowa—Security Sav Bank v. Howell, 
173 N.W. 906, 187 Iowa 137. 

Ky.—Corbin Coal Co v. Hart, 190 S. 
W.2d 673, 301 Ky. 4—Smallwood v. 
Lawson, 208 S.W. 808, 183 Ky. 189 
Minn.—Sorenson v. New York Life 
Ins. Co., 262 N.W. 868, 196 Minn 
298. 

Mo.—Green v. Boothe, App., 188 S.W. 
2d 84. 

Mont.—Sanders v. McDonald, 111 P. 

2d 1043, 111 Mont. 604 
Neb —Forshay v Johnston, 13 N.W. 

2d 873, 144 Neb. 626 
SD—In re Kueter's Estate. 187 N.W. 

626, 45 S.D. 341, 21 A.L.R. 1330. 
Wash—State v. Plese, 249 P. 1119, 
140 Wash 370. 

Where the verdict on a flret cause 
of aotlon enpports the Judgment, 

whether the evidence on the second 
cause of action was improperly ad¬ 
mitted is Immaterial. 

Wis—Chippewa Palls Hotel Co. v 
Employers’ Liability Assur. Corpo¬ 
ration, Limited, of London. Eng¬ 
land, 241 N W. 380, 208 Wis. 86. 
Other evidentiary rulings oonsid- 
ered, however, where reversible error 
in rejection of evidence called for 
new trial of case, and other ruling, 
in view of appellate court, was prop¬ 
erly challenged. 

N.Y.—Moore v. Leventhal, 104 N.E. 
2d 892, 303 N.Y. 634. 

49. Ala.—^Fraternal Aid Union v. 
Monfee, 168 So. 891, 232 Ala. 606— 
Peyton v. Apex Realty Co., 123 So. 
£98, 220 Ala. 81. 


Ark.—Citrus Products Co. v. Tanker- 
aley, 50 S.W.2d 582, 185 Ark. 965 
—^Arkansas Cent. Ry. Co. v. Mor¬ 
gan, 196 S.W. 408, 129 Ark. 67— 
Ft. Smith & W. R. Co. v. Pence, 182 
S.W. 568, 122 Ark. 611. 

Cal.—^Roselle v. Beach. 125 P.2d 77, 

61 C.A.2d 679—Henderson v. Bra¬ 
den. 94 P.2d 625, 36 C.A.2d 88— 
Behrendt v. Tlmes-Mirror Co., 85 
P.2d 949, so C.A.2d 77—Karle v. 
Reed, 36 P.2d 150, 160 C.A.2d 144, 
rehearing denied 37 P.2d 694, 1 C. 
A.2d 144—Redwing v. Moncravle, 
32 P.2d 408, 138 C.A. 432—Mier v. 
Southern California Ice Co., 206 P. 
83, 66 C.A. 612. 

Conn —Ingraham v. Marotta, 81 A.2d 
682, 138 Conn 36—Doherty v. Con¬ 
necticut Co, 62 A 2d 436. 133 Conn 
469—Willson v. Riddle. 20 A 2d 402, 
128 Conn. 100—^De Cicco v. Mason, 
136 A. 869, 106 Conn. 99. 

Ga—Parker v. Boyd, 69 S E.2d 760, 
208 Ga. 829—Key v. Stringer, 52 S. 
E.2d 305. 204 Ga. 869—Richardson 
V. Hairried. 44 S.E.2d 237, 202 Ga 
610—Knighton v Hasty, 37 S E 2d 
382, 200 Ga 607—Kaylor v. Kaylor, 
36 SE2d 1. 199 Ga. 616—Cooper 
V, Aycock. 34 S.E.2d 895, 199 Ga. 
660—Lunsford v Armour, 20 S E 
2d 594, 194 Ga. 63—Baldwin v. Da¬ 
vis, 4 SE2d 468. 188 Ga. 687— 
Tucker v. Talmadge. 198 SE 726, 
186 Ga 798—^Warsaw Turpentine 
Co. V, Fort Barrington Club, 195 
SE 755, 185 Ga. 540—Johnson v 
Hume, 137 S E. 66, 163 Ga. 867— 
Hardeman v Ellis, 135 SE 195, 162 
Ga 664—Rudolph v. Washington, 
91 S.E. r.60, 146 Ga. 605. 

Cone V. Atlantic Coast Line R 
Co., 78 SE.2d 836, 89 Ga App 74 
—Kitchens v. Beverly, 72 S.E.2d 
819. 86 GaApp. 880—Morgan v. 

Black, 72 SE2d 558, 86 Ga.App 776 
—Franklin Life Ins Co. v. Ransom, 
69 SE2d 90.5, 85 Ga.App. 659— 
Atlantic Coast Line R. Co. v. Ans- 
ley, 65 S E 2d 463, 84 Ga.App 89— 
Callison v Savannah & A. Ry. Co, 

62 SE2d 408, 82 GaApp. 666— 
Atlantic Coast Line R. Co. v. An¬ 
derson, 36 SE2d 435, 73 Ga.App 
34 3—Daughtry v. Georgia Power 
Co, 6 S.E 2d 454, 61 GaApp. 505— 
Prescott V Scacoa.st Fertilizer Co, 
117 SE. 254, 30 GaApp. 193—Ship- 
pen V. Walker, 105 S.E 853, 26 Ga. 
App 280—Miller v. Martin-Ozburn 
Realty Co., 90 S.E. 652, 18 GaApp. 
768. 

Ill.—Usalatz V, Pleshe’s Estate, 23 N 
E.2d 939, 302 Hl.App. 392—Syca¬ 
more Preserve Works v. Chicago & 
N. W. Ry. Co., 12 N.E.2d 42, 293 
Hl.App. 20—Delatlne v. Kramer. 
235 Hl.App. 369—Ingle v. Maloney. 
234 Hl.App. 161. 

Ind.—Ehrman v. Miller, 191 N.E. 184, 
100 Ind.App. 123 

Kan.—^Bishop v. Huffman, 278 P.2d 
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I 688, 177 Kan. 266—Thummel v. 
Kansas State Highway Commis¬ 
sion, 164 P.2d 72, 160 Kan. 682— 
Bergman v. Kansas City Public 
Service Co., 68 P.2d 110, 144 Kan. 
27—^Pittman & Harrison Co. v. 
Hayes, 167 P. 1193, 98 Kan. 278. 
Ky.—National Sur. Marine Ins. Corp. 

V. Wheeler, 267 S.W.2d 673—Lou¬ 
isville & N. R. Co. V. Gibson, 170 
S.W.2d 907, 294 Ky. 66—City of 
Madisonvllle v. Nisbit, 39 S.W.2d 
690, 239 Ky. 866—Bright v. Tur¬ 
ner, 266 S.W. 627, 206 Ky. 188— 
Basham v. Owensboro City R. Co., 
183 S.W. 492, 169 Ky. 155. 

Me—Beane v. Hartford, 33 A.2d 927, 
140 Me. 62. 

Md.—Merrick v. United Rys. & Elec¬ 
tric Co. of Baltimore, 163 A. 816, 
163 Md. 641—Lockerman v. East¬ 
ern Shore Trust Co., 126 A. 140, 
146 Md. 330. 

Mass.—Mannlno v. Boston & M. R. 

R. , 14 N.B.2d 122, 300 Mass. 71 
Mich —In re Lergner’s Estate, 67 N. 

W. 2d 703, 341 Mich. 662—Graham 

V. United Trucking Service, 42 N. 
W2d 848, 327 Mich 694—Mt Clem¬ 
ens Sugar Co. v. Grand Trunk Ry. 
Co., 166 NW. 531, 200 Mich. 33, cer¬ 
tiorari denied Grand Trunk Ry. Co. 
of Canada v. Mt. Clemens Sugar 
Co, 39 S.Ct. 9, 248 U.S. 668, 63 L. 
Ed. 425. 

Minn—Vasatka v. Matsch, 18 N.W. 
2d 483, 216 Minn. 630—Johnson v. 
City of Redwood Palls, 282 N.W. 
693, 204 Minn. 116—Fredrickson v. 
Arrowhead Co-op. Creamery Ass’n, 
277 N.W. 346, 202 Minn. 12. 

Miss.—EWorld Ins. Co. v. McKenzie, 
55 So.2d 462, 212 Miss. 809. 

Mo—Logsdon v. Duncan, 293 S.W. 
2d 944—Lilly v. Boswell, 242 S.^V. 
2d 73, 362 Mo. 444—Oganaso v. 
Mellow, 201 S.W.2d 365, 366 Mo 
228—Carpenter v Kurn, 167 S.W.2d 
213, 348 Mo. 1132—Phares v. Cen¬ 
tury Electric Co., Ill S W.2d 11, 341 
Mo. 990—Tanner v. West, 99 S.W. 
2d 7, 339 Mo. 738—Zasemowlch v. 
American Mfg. Co., 213 S.W. 799— 
Palmer v. Shaw Transfer Co., 209 

S. W. 882. 

Newman v. St. Louis Public 
Service Co, App., 238 S.W.2d 43, 
affirmed 244 S.W.2d 45—Federal 
Chemical Co. v. Hitt, App., 165 S. 

W. 2d 899—Stout v. Independent Or¬ 
der of Foresters, 148 S.W.2d 137, 
236 Mo.App. 787—Powell v. Bler- 
man, App., 296 S.W. 247—Seewald 
V. Gentry, 286 S.W. 446, 220 Mo. 
App. 367—Erie City Iron Works v. 
Ferer, App., 263 S.W. 1008—Stroud 
V. Missouri Pac. R. Co., 236 S.W. 
891, 210 Mo.App. 311—Costello v. 
United Rys. Co. of St. Louis, App., 
213 S.W. 179. 

Neb—Howerter v. Olson, 17 N.W.2d 
483, 145 Neb. 607, opinion set aside 
on other grounds 19 N.W.2d 846, 
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to evidence assignments of error to rulings on | motions for nonsuit and, likewise, assignments of 


145 Neb. 607—Sheean v. Hines, 184 
N.W. 934, 107 Neb. 86. 

X.H.—McCarthy v. Boston & M. R. 

R. , 27 A.2d 97, 92 N.H. 149—Bo- 
arett V. Hromada, 19 A.2d 432, 91 
N.H. 861—Famous Players Film 
Co. of New England v. Salomon, 
106 A. 282, 79 N.H. 120. 

N.j—Turon v. J. & L. Const. Co., 
86 A.2d 192, 8 N.J. 543. 

N.Y.—McClintock v. Santana, 76 N. 
T.S.2d 141, 273 App.Dlv. 821, af¬ 
firmed 80 N.E.2d 365, 297 N.Y. 988, 
reargument denied 81 N.E.2d 356. 
298 N.Y. 619. 

N.C.—^Williams v. Charles Stores Co., 
184 S.E. 496. 209 N.C. 501—Globe 
Yarn Mills v. Armstrong, 131 S.E. 
416, 191 N.C. 126—Michaux v. Paul 
Rubber Co., 130 S.E. 306. 190 N.C. 
€17. 

Or.—Tycer v. Hartsell, 198 P.2d 263, 
184 Or. 310. 

Pa—McCoy v. Vankirk, 105 A.2d 112, 
377 Pa. 616—Salkind v. Pennsyl¬ 
vania Threshermen & Farmers' 
Mut. Cas. Ins. Co., 6 A.2d 301, 336 
Pa. 326—Dinger v. Friedman, 123 
A. 641, 279 Pa. 8—Gordon v. Phila¬ 
delphia Rapid Transit Co, 107 A. 
811, 264 Pa. 461. 

R.I.—Zldack v. Elbag, 67 A.2d 702, 
76 R.I. 495. 

B.C.—Bishop C. Perkins Co. v. Dun¬ 
can, 110 SE 396, 118 S.C. 313. 

•Tenn—Town of Dickson v. Stephens. 
96 S.W.2d 201, 20 Tenn App. 195 
—Nashville Gas & Heating Co. v. 
Phillips, 69 S.W.2d 914, 17 Tenn 
App. 648. 

■Tex.—Payne v. Harris, Com App., 241 

S. W. 1008. 

Bridgeman v. Jefferson Amuse¬ 
ment Co , Civ.App., 207 S.W.2d 138, 
refused no reversible error— 
Brown Express v. Henderson, Civ. 
App, 142 S.W.2d 586, error dis¬ 
missed, judgment correct—Fort 
Worth & D. C. Ry. Co. v. Ham- 
bright, Civ.App., 130 S.W.2d 436, 
error diiomissod, judgment correct 
•—Jameson v. Consolidated Oil Co, 
Civ.App, 284 S.W. 309—San An¬ 
tonio & A P. Ry. Co. v Wiuvar, 
Civ.App., 257 S.W. 667—Harris v. 
Hamilton, Civ.App., 185 S W. 409, 
reversed on other grounds. Com 
App. 221 SW. 273. 

Va—Carr v. Patram, 70 S E.2d 308, 
3 93 Va. 604—Barbee v. Murphy, 141 
SE. 237, 149 Va. 406—Bernard- 

Smlth Co. V. Bernard, 98 S.E. 677, 
124 Va. 618. 

Wash.—Laurelon Terrace v. City of 
Seattle, 246 P.2d 1113, 40 Wash 2d 
883—Franks v. Department of La¬ 
bor & Industries, 216 P.2d 416, 35 
Wash.2d 763—Lubllner v. Ruge, 
153 P.2d 694, 21 Wash.2d 881— 
Ramlo V. 600 Taxicab Co., 206 P. 
20, 119 Wash. 379. 

W.Va.—Cook v. Coleman, Ill S.E. 
760, 90 W.Va. 748, 


Wls.—Schwarts v. Schwarts, 240 N. 
W. 177, 206 Wls. 420—Ireland v. 
Tomahawk Light, Telephone & Im¬ 
provement Co., 200 N.W. 642, 185 
Wla. 148—Brubaker v. Iowa Coun¬ 
ty. 183 N.W. 690. 174 Wis. 674. 18 
A.L.R. 308. 

4 C.J. p 651 note 40. 

Whars damaad is tumaoassary, de¬ 
fendants’ criticism of an instruction 
on what is sufficient to constitute a 
legal demand does not call for dis¬ 
cussion. 

Cal.—Mler v. Southern California Ice 
Co.. 206 P. 88. 66 C.A. 512. 

Oharga on uaavailabla dafansa 

The correctness of a charge on the 
effect of adverse possession need not 
be decided, where such defense was 
not available. 

Ga.—Johnson v. Hume, 137 S.B. 66, 
163 Ga. 867. 

Suooessfal dafandant’s right to par- 
emptory instmotion 

There being no prejudicial error in 
the record, and the verdict being for 
defendant, it will not be determined 
whether defendant was entitled to a 
peremptory instruction. 

Ky—Basham v. Owensboro City R. 

Co., 183 SW. 492, 169 Ky. 165. 
Plaintiff’s objaotioas whara finding 
for dafandant 

Plaintiff’s objections to an Instruc¬ 
tion with respect to damages will not 
be considered where the jury found 
for defendant. 

Md —Merrick v. United Rys. & Elec¬ 
tric Co. of Baltimore City, 163 A. 
810. 1G3 Md. 641 
Effect on maasnra of dauagas 

Whore the jury could not properly 
have found any other than a ver¬ 
dict for plaintiff, instructions given 
and refused need be considered only 
in so far as they affect the measure 
of damages. 

Va—Turk v. Martin. 97 S.E. 351, 124 
Va. 103. 

50. Mo—Strother v. Barrow, 161 S. 
W. 960, 246 Mo. 241. 

51. N.J.—Simons v. Lee, 189 A. 360, 
117 N.J.Law 370. 

Or—Morrison v. Franck, 110 P. 1030, 
117 P. 308, 69 Or. 429. 

R I.—Zldack v. Elbag, 67 A.2d 702, 
76 R I 495. 

Grant of nonsuit 

Where on trial of action against 
two defendants, residents of different 
counties, as joint tort-feasors, trial 
court on motion of nonresident de¬ 
fendant granted a nonsuit as to such 
defendant and without objection by 
plaintiff, trial court directed a verdict 
for plaintiff and judgment was en¬ 
tered against resident defendant, 
joint action had come to an end and 
appellate court would not review the 
judgment granting the nonsuit. 

Ga.—Music y. Waycross Coca-Cola 
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Bottling Co., 87 S.E.2d 221. 91 Qa. 
App. 840. 

Xsfiisal to award nonsuit 

(1) An assignment of error, on re¬ 
fusal to award a nonsuit, will not be 
considered where thereafter the case 
proceeded to verdict and the motion 
for the new trial, Included the 
ground that the verdict was contrary 
to, and unsupported by, the evidence. 
Ga.—Bowman v. Bowman, 78 S.E.2d 
801, 210 Ga. 259, certiorari denied 
74 S.Ct. 865, 347 U.S. 1017, 98 L. 
Ed. 1139, rehearing denied 75 S.Ct. 
19, 348 U.S. 862, 99 L.Ed. 671— 
Milligan v. Milligan, 70 SE.2d 469. 
209 Ga. 14—Vinson v. Citizens & 
Southern Nat. Bank, 69 S.E.2d 866, 
208 Ga. 813—Crawley v. Selby, 67 
SE.2d 775, 208 Ga. 530—Mills v. 
Williams, 67 S.E.2d 212, 208 Ga. 
425—Pepper v. Flanagan, 49 S.E. 
2d 525. 204 Ga. 265—Grice v. Grice, 
30 SE.2d 183, 197 Qa. 686—Guess 
V. Morgan, 26 S.B.2d 424, 196 Ga. 
265—^Waters v. Tillman, 22 S.E.2d 
173, 194 Ga. 552—Guifin v. Kelly, 14 
S.E.2d 50, 191 Ga. 880—Foremost 
Dairy Products v. Sawyer, 196 S.E. 
436, 185 Ga. 702—Southern Ry. Co. 
V. Slaton, 173 S.E. 161, 178 Ga. 314, 
transferred, see, 178 SB. 392, 50 
Ga.App. 570—Rubin v. Hardin, 169 
S.E. 711, 173 Ga. 127—Bush v. Wil¬ 
lis, 146 S.E. 460, 167 Ga. 718— 
Jennings v. Williams, 146 S E. 452, 
167 Ga. 615—Massell Realty Co. v 
Hanbury, 141 S.E. 653, 1C5 Ga 534 
—Martin v. Yonce, 137 S.E. 17, 163 
Ga. 694. 

Hanover Fire Ins. Co v. Elrod, 
85 S.E.2d 821, 91 Ga.App. 403— 
Guarantee Trust Life Ins. Co. v. 
Hill, 82 S.E 2d 885, 90 Ga.App. 287 
—Pacific Nat Fire Ins. Co. v. 
Beavers, 73 S.E 2d 765, 87 Ga.App. 
294—Brannen v. Bowen, 69 S E 2d 
7, 81 GaApp. 430—Jackson v Hard¬ 
in, 38 S.E 2d 695, 74 Ga.App. 39— 
Gainesville Midland R. Co. v. 
Floyd, 37 S.E.2d 725, 73 Ga.App. 
661—Cannon v. Mikell, 24 S E.2d 
807, 69 Ga.App. 38—W. C. Caye & 
Co. V. Manning, 15 S.E.2d 831, 65 
Ga.App. 283—Schaffer v. Moore, 2 
S.E 2d 161, 69 Ga.App. 542—Dixon 
V. Evans, 193 S.E. 470, 66 GaApp. 
683—Firemen’s Ins. Co. v. Blount. 
183 S.E. Ill, 52 GaApp. 223. re¬ 
versed on other grounds 185 S.E. 
717, 182 Ga. 459, conformed to 186 
SE. 467, 63 Ga.App. 410—.National 
Fire Ins Co of Hartford. Conn. v. 
Hornbuckle, 171 S.E. 468, 47 Ga. 
App 762—Willis v. Persons, 168 S. 
E. 906, 46 Ga.App. 661—Columbia 
Fire Ins Co. of Dayton, Ohio v. 
Tatum, 1C7 S E. 911, 46 Ga.App. 476 
—Avant v. Hartridge, 165 S.E. 924, 
45 GaApp. 644—^Barrow County 
Cotton Mills V. Lott, 162 S E. 827, 
44 GaApp. 634—^West v. Cunning¬ 
ham, 159 S.E. 748, 43 Ga.App. 681 
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error on motions to set aside defaults,on motions 
for directed verdicts,^3 or on orders for publication 
of process.5^ 

So, when not essential to a determination of the 


case, the reviewing court will not consider; As¬ 
signments of error to rulings granting,®^ denying,^® 
modifying,® 3-5 dissolving,®^ or discharging®® tem¬ 
porary or preliminary injunctions or restraining or- 


—Mutual Life Ins. Co. of New 
Tork V. Enecks, 154 S.E. 198, 41 Qa. 
App. 644—Hall v. Smith, 153 S.E. 
778, 41 Ga.App. 664—Harry Som¬ 
mers, Inc. V. Dickey, 152 S.E. 690, 
41 Ga.App. 286—City of East Point 
V. Christian, 161 S.E. 42, 40 Ga. 
App. 633—Dooley v. Philadelphia 
Fire & Marine Ins. Co., 144 S.E. 34. 
38 Ga.App. 240—Swope v. McKen- 
ney, 136 S.E. 89, 36 Ga.App. 168— 
Hornbrook v. Reed, 133 SE. 264, 36 
Ga.App. 425—^American Machinery 
Co, V. Arbuthnot, 127 S.E. 416, 33 
Ga.App. 676—Corley v. Carolina 
Portland Cement Co., 125 S.E, 771, 
33 Ga.App. 170—Smith v. Barr, 122 
S.E. 626, 32 Ga.App. 63—Georgia 
Granite Corporation v. Union 
Granite Co., 120 S.E. 547, 31 Ga. 
App. 261—Kalas v. Fay, 120 S E. 
28, 31 GaApp. 109—Mendel v. Con¬ 
verse & Co, 118 S.E. 686. 30 Ga. 
App. 549—Heller v. Samuel Silver, 
Inc., 118 SE. 449, 30 Ga.App. 488— 
American Ry. Express Co. v. Miller 
Mfg. Co.. 112 S.E 653. 23 Oa.App. 
622—Newman v. J. B. Colt Co. 110 
S.E 321, 28 GaApp. 58—Delphcon 
Co. v Crankshaw, 104 S.E. 456, 25 
Ga.App. 672—Central of Georgia 
Ry, Co. V. Mansfield Trading Co , 
103 SE 804, 25 GaApp. 438—Rid¬ 
ley V Ridley, 102 S.E. 918, 26 Ga. 
App. 154—Cope V. Pettit, 102 S.E. 
833, 26 Ga App. 125—Jones v. Fun- 
ston, 102 S.E. 641, 26 GaApp. 92— 
Marietta Mining Co. v. Armstrong, 
102 SE. 451. 26 GaApp. 23—West¬ 
ern Union Telegraph Co. v. Spenc¬ 
er. 101 S.E. 198, 24 Ga,App 471 
—Yates & Gladney v. Fireman’s 
Fund Ins. Co., 100 S.E. 726, 24 Ga. 
App. 303—Robinson v. McCom- 
mons-Thompson-Boswell Co., 100 
S.E. 43, 24 Ga.App. 106—City of 
Griffin v. Stewart, 96 S.E. 219, 22 
Ga.App. 362—^Rountree v. Brown, 
96 SE. 876, 22 Ga.App. 79—Draper 
v. Georgia, F. & A. Ry. Co., 95 S. 
E. 16, 21 Ga.App. 707, error dis¬ 
missed 39 set. 132, 248 U.S. 639, 
63 L.Ed. 410—Greenfield v. Rhodes, 
94 S.E. 1036. 21 Ga.App. 676—Col¬ 
lins V. Strickland Bros., 94 S.E. 
1035, 21 GaApp. 642—Postal Tele¬ 
graph Cable Co. v. Schaefer Cot¬ 
ton Co.. 94 S.E. 910, 21 Ga.App. 
729—Dudley v. Isler, 94 S.E. 827, 
21 Ga.App. 616—Cobb v. Pope, 93 
S.E. 1029, 21 Ga.App. 103—Trap- 
nell V. Bird, 93 S.E. 498, 21 Ga.App 
21—Stewart & Griffin v. Blalock, 93 
S.E. 116, 20 Ga.App. 488—City of 
Atlanta v. Swiney, 93 S.E. 24, 20 
Ga.App. 415—R. A. Somers & Co. v. 
Jack Cranston Co., 92 S.E. 772, 20 
Ga.App. 164—Gunn v. A. L. Wilson 
Co.» 92 S.E. 721, 20 Ga.App. 14— 


Bentley v. Johns, 91 SE. 999, 19 
Ga.App. 657—^Wakefield v. Lee, 90 
S.E. 224, 18 Ga.App. 648—Hill v. 
Marshall, 90 S.E. 175, 18 Ga.App. 
662—Parker v. Webb, 89 S.E. 606, 
18 Ga.App. 479—Seaboard Air Line 
Ry. v. Lyon, 89 S.E. 384, 18 Ga.App. 
266—Seaboard Air Line Ry. v. Bar- 
row. 89 S.E. 383, 18 Ga.App. 261 
—Seaboard Air Line Ry. v. Dev¬ 
lin, 89 S.E. 378. 18 Ga.App. 271— 
Moon V. Gulf Fish Co., 89 S.E. 374, 
18 Ga.App. 267—Taylor v. Johnson, 
89 S.E. 77. 18 Ga.App. 161—Central 
of Georgia Ry. Co. v. Brinson. 88 
S.E. 1003, 18 Ga.App. 113—Hind v. 
Drake & Thompson, 88 SE. 992, 18 
Ga.App. 174—Elbert County v 
Brown, 86 S E. 651, 16 Ga.App. 834 
—Dundee Woolen Mills v. Edison. 
86 S.E. 414, 17 Ga.App. 246—Lamb 
V. Elkin, 86 S.E. 413, 16 Ga.App. 
770—Henderson v. Maysville Gu¬ 
ano Co., 82 S.E. 688. 16 GaApp. 69 
—Atlantic Coast Line Ry. Co. v. 
Blalock. 68 S E. 743. 8 Ga.App. 44. 

(2) The refusal of a nonsuit pre¬ 
sented nothing for review, where the 
case proceeded to Judgment for plain¬ 
tiff and defendant sought a new trial 
on the general grounds. 

Ga —Atlanta, B & C. R. Co. v. Hart, 
165 SE. 376, 42 GaApp 194—At¬ 
lanta & W. P R. Co v. Smith, 142 
SE 308, 38 GaApp. 20—Gainesville 
& N W R Co. V. Galloway, 87 S. 
E. 1093, 17 GaApp 702. 

(3) An exception based on refusal 
to award a nonsuit would not be 
considered where case had been sub¬ 
sequently submitted to a Jury and 
verdict returned for plaintiff, and 
there were exceptions in record to 
refusal of trial court to direct ver¬ 
dict for defendant or to enter judg¬ 
ment n. o. V. for defendant. 

Ga.—Echols v. Thompson, 85 S.E 2d 
423, 211 Ga. 299. 

52. Fla—American Brewing Co. v. 

Llsk, 5 So.2d 866, 149 Fla. 332. 

Ind —Groff v. Warner, 89 N.E. 609, 44 
Ind.App. 644. 

63. Ala—City of Birmingham v. 

Nichols. 1 So.2d 6, 241 Ala. 106. 
Ark.—Southern Farm Bureau Cas. 
Ins. Co. v. Anderson, 247 S.W.2d 
966, 220 Ark. 373 

Ga.—Gainesville Midland R. Co. v. 
Tyner, 60 S.E 2d 108, 204 Ga. 636. 

Smith V Callaway, 116 S E. 214, 
29 Ga.App. 666, affirmed 121 S.E. 
684, 167 Ga. 727. 

Iowa.—^Anderson v. U. S. Railroad 
Administration, 188 NW. 826, 193 
Iowa 1041—Thomas v. Wyckoff, 
174 N.W. 26, 187 Iowa 148. 

Kan.—Minear v. Benefit Asa’n of Ry. 
Emp.. 218 P.2d 244, 169 Kan. 199. 
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Me.—Pease v. Shapiro, 67 A.2d 17, 144 
Me. 196—Tibbetts v. Central Maine 
Power Co., 49 A.2d 66, 142 Me. 
190—Inhabitants of Fort Fairfield 
v. Inhabitants of Milllnocket, 12 A. 
2d 173, 186 Me. 426—Symonds v. 
Free Street Corp., 200 A. 801, 186 
Me. 601, 117 A.L.R. 986 
Md.—Graham v. Western Md. Dairy, 
81 A.2d 467, 198 Md. 210 
Mo—Daniels v. Brown, 2G6 S.W.2d' 
680. 

N.J—Simons v. Lee. 1S9 A. 360, 117 
N.J.Law 370. 

Diamond Rubber Co. v. Feld- 
stein, 166 A. 710, 11 N J.Misc. 457, 
affirmed 171 A. 815, 112 N.J Law 
614. 

R.I—ZIdack v. Elbag, 67 A.2d 702, 

75 R I. 495. 

Tex.—Martin v. Cummer Mfg Co of 
Texas, Com.App, 272 S.W. 771. 

4 C.J. p 651 note 44. 

64. Mo —Johnson v. United R. Co , 
127 SW. 68, 227 Mo 423. 

66. Ga—Southeastern Pipe Line Co 

V. Garrett, cx rel. Le Sueur, 16 S 
E 2d 763, 192 Ga. 817. 

Kan —Weaver v. Beech Aircraft 
Corp., 303 P2d 159, ISO Kan 224— 
Hall V. Eells, 124 P 2d 444, 155 
Kan 307—Hick.s v Sage, 180 P 
780, 104 Kan 723. 

Mass —Lowell Bar Ass'n v. Loeb, 52 
NE 2d 27, 315 Mass 176 
Mo—Mueller v. Klinhart, App, 167 
S W 2d 670 

Tex—Hastings Oil Co. v Texas Co, 
Civ App. 227 SW2d 317, affirmed 
234 SW.2d 389, 149 Tex. 416— 

Rayburn v. Giles, Civ.App., 182 S 

W. 2d 9, error refu.SGd. 

Utah.—Wallick v. Vance, 289 P. 103. 

76 Utah 209. 

Wis—Ritholz V. Ammon, 4 N W 2d 
173, 240 Wis. 678. 

4 C.J. p 661 note 46, 

68 . Cal.—Mailhes v. Investors’ Syn¬ 
dicate, 32 P2d 610, 220 C 735. 

Ga.—Fountain v. Grant, 84 SE2d' 
61, 211 Ga. 62. 

La.—Jefferson 7th Ward Social Club 
V. Grevemberg, 73 So.2d 777, 226 
La. 607. 

4 C J. p 661 nota47. 

66.6 Cal —Coast Surety Corp. v. 
White, 67 P.2d'961, 14 CA.2d 35. 

67. Kan.—Leavenworth v. Leaven¬ 
worth City, otci, Co., 76 P. 461, 69* 
Kan. 82. 

Tex—Brumby v. Boyd,' 68 S.W. 874, 
28 Tex.ClV(App« 164. 

4 C.J. p 661 note 48. 

58 . N.J.—Maplewood Tp. v. Margo-- 
lls, 144 A, 7J6, 104*N.J.Ea.. 307. 



5 C« X S« 

ders; assignments to rulings granting or refusing 
motions for new trials*>* or refusing to allow the 
amendment thereof,®® granting or refusing motions 
to strike,or to make a complaint more specific, 
or restraining executions;®® assignments of error 
on pendente lite exceptions;®^ and assignments of 
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error to rulings as to the competency of witnesses,®® 
to findings of fact,®® to conclusions of law,®*^ to the 
sufficiency of evidence to sustain an allegation, find¬ 
ing, verdict, or judgment, or for submission of an 
issue to the jury,®® to the sufficiency of defenses pre¬ 


ss. Ala.—Metropolitan Life Ins. Co. 

V. James, 153 So. 759, 228 Ala. 883. 
Cal.—Braga v. Mobilhome Co. of Los 
Angeles, App., 302 P.2d 424—Wil¬ 
son V. City of Long Beach, 162 P.2d 
658, rehearing denied 163 P.2d 501, 
71 C.A.2d 236. 

Ga.—Atlantic Coast Line R. Co. v. 
Godard, 86 S.E.2d 311, 211 Ga. 373— 
McGahee v. Phillips, 84 S.E.2d 19, 
211 Ga. 118—Malcom v. Fulton 
County, 73 S.E.2d 173, 209 Ga. 392— 
Hancock v. Hancock, 54 S.E.2d 385, 
205 Ga. 684—Castile v. Burton, 38 
S.E.2d 919. 200 Ga. 877—Davis v. 
Aultman, 33 S E.2d 317, 199 Ga. 
129—Holloway v. Woods, 23 S.E.2d 
254, 195 Ga. 65—Barbre v. Barbre, 
15 S.E.2d 489, 192 Ga. 386—Harper 
V. Perry, 9 S E 2d 160, 190 Ga. 233— 
Hamil V. Gormley, 4 S.E 2d 471, 
188 Ga. 585—Steadham v. Cobb, 196 
S E. 730, 186 Ga. 30. 

Tidwell V. Lovejoy, 94 S.E.2d 39, 
94 Ga App, 60. reversed on other 
grounds 96 S.E 2d 784, 212 Ga 760, 
opinion conformed to, App., 96 S.E. 
2d 539—Atlantic Coast Line R, Co. 
V. Clinard, 90 SE.2d 923, 93 Ga. 
App. 64—Shipman v. Johnson, 80 
SE2d 717, 89 Ga.App 620—Wind¬ 
sor V Chanticleer & Co., 78 S E 2d 
871, 89 Ga.App 116—Duke v. Mey¬ 
ers, 71 S.E.2d 297, 86 Ga.App. 271— 
Adams v. Pafford, 54 S E.2d 329, 79 
Ga.App. 477—Louisville & N. R. 
Co. V. Patterson, 49 SE2d 218, 77 
Ga App. 406—McCann Lumber Co. 
V. Hall, 49 SE2d 160, 77 Ga.App. 
455—Overstreet v. Schulman, 48 S. 
E.2d 474, 77 Ga App. 320—Russell 
V Radford, 46 S E 2d 705. 76 Ga. 
App. 302—Walker v. Mason, 43 S. 
E.2d 116, 75 Ga.App. 229—Gaines¬ 
ville Midland R. Co. v. Floyd. 37 
SE.2d 725. 73 GaApp. 661—Walker 
v. McCallum, 2 S.E.2d 514, 59 Ga 
App. 895—Hendrix v. Hendrix, 197 
S.E. 926, 58 Ga.App. 144. 

Idaho.—Poston v Hollar, 132 P.2d 
142, 64 Idaho 322. 

Ind—Cassell v. Cochran, 60 NE2d 
668, 114 Ind App. 115, rehearing de¬ 
nied 51 N.E 2d 21, 114 Ind.App. 115. 
Minn.—Quevll v. First Nat. Bank of 
Wlndom, 32 N.W.2d 146, 226 Minn. 
102 . 

Mont.—Cline v. Talt, 129 P.2d 89, 113 
Mont. 475. 

K.Y.—Barrel! v. Lammerts, Inc., 136 
N.Y.S.2d 856, 285 App.Div. 850, mo¬ 
tion denied 126 N.E.2d 802, 808 N. 
Y. 857, affirmed 131 N.B.2d 286, 309 
N.Y. 870—Miller v. Roesler, 5 N.Y. 
S.2d 11, 254 App.Div. 831—Doody 


* V. Leary, 300 N.Y.S. 1222, 253 App. 
Div. 772. 

Ohio.—Hurt v. Charles J. Rogers 
Transp. Co., 113 N.E.2d 489, 160 
Ohio St. 70, 

Lamb v. Bearman, 126 N.E.2d 
743, 97 Ohio App. 273. 

Pa.—Robb V. Niles-Bement-Pond Co., 
112 A. 459, 269 Pa. 298. 

Tex.—Beckner v. Barrett, Civ.App., 
81 SW.2d 719, error dismissed— 
Zabawa v. Allen, Clv.App., 228 S.W. 
664. 

Wis.—Duffy V. Scott, 292 N.W. 273, 
235 Wis. 142, 129 A.L.R. 487. 

4 C.J. p 661 note 49. 

60. Or.—Emmons v. Southern Pac. 
Co., 191 P. 333, 97 Or. 263. 

61 . Ala.—Morgan v. Virginia-Caro- 
lina Chemical Co., 106 So. 136, 213 
Ala. 651. 

Cal.—Fairchild v. Western Securities 
Corp., 169 P. 363, 176 C. 742. 

Ga.—Darden v. Roberts, 19 S.E.2d 
270, 193 Ga. 637—Watkins v. Ja¬ 
cobs Pharmacy Co., 171 S E. 830, 
48 Ga.App. 38. 

Ind.—Kilmer v. McCormick, 160 N. 

E. 794, 84 Ind App. 216. 

Iowa.—Van Hcukelom v. Black Hawk 
Hotels Corp., 270 N.W. 16, 222 Iowa 
1033. 

Minn.—Young v. Tates, 190 N.W. 
791, 153 Minn. 366 

Utah.—Guaranty Mortg. Co. v. Flint, 
240 P 175, 66 Utah 128. 

Wyo.—Wyoming Hereford Ranch v. 
Hammond Packing Co., 236 P. 764, 
33 Wyo. 14. 

62 . Colo.—Springer v. City Bank & 
Trust Co., 149 P. 253, 59 Colo. 376. 
Ann.Cas.l917A 620. 

63 . Mo—Pickel v. Pickel, 168 S.W. 
609, 259 Mo. 202. 

64 . Ga.—Peninsular Naval Stores 
Co V. State, 86 S.E. 223, 144 Ga. 
108. 

Conwell V. Price, 24 S.E.2d 861, 
69 GaApp. 63—Drlschel v. Drlsch- 
el, 179 S.E. 577, 61 Ga.App. 96— 
Hall County v. Hulsey, 106 S.E. 
798, 26 Ga App. 603. 

4 C J. p 661 note 61. 

66 . Ala.—Snead v. Barclift, 56 So. 
592, 2 Ala.App. 297. 

66 . Cal.—Fleischer v. Cosgrove, 

App., 301 P.2d 911—Wells Fargo 
Bank & Union Trust Co. v. Brady, 
254 P.2d 71, 116 C.A.2d 381. 

Conn.—Barber v. Baldwin, 67 A. 2d 
1 , 135 Conn. 658. 

Ga.—Thornton v. Hardin, 62 S.E.2d 
841, 205 Ga. 215—O’Rear v. Lamb, 
I 22 S.E.2d 74, 194 Ga. 455. 
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Idaho.—People ex rel. Heartburg v. 
Interstate Engineering & Construc¬ 
tion Co., 76 P.2d 997, 58 Idaho 467. 
Ill.—Sunbeam Corp. v. Central 
Housekeeping Mart, 120 N.E.2d 362, 
2 Ill App.2d 543. 

Ind.—Koch v. Wix, 25 N.E.2d 277, 
108 Ind App. 20. 

Kan.—Moler v. Cox, 149 P.2d 611, 168 
Kan. 589. 

Mich.—Leitelt v. Parker, 12 N.W. 
219, 48 Mich. 297. 

Minn.—State v. Bentley, 71 N.W.2d 
780, 245 Minn. 334—Spiess v. 

Brandt, 41 N.W.2d 661, 230 Minn. 
246, 27 A.L.R.2d 1. 

Mo.—Price v. Gordon, 147 S.W.2d 609, 
347 Mo. 364. 

Mont —Teters v. Montana Eastern 
Pipe Line Co., 159 P.2d 615, 117 
Mont. 550. 

NH—Brown v. Smith, 193 A. 224, 
89 NH. 133. 

N.C.—Cornelius v. Albertson, 93 S E. 

2d 147, 244 N.C. 265. 

Pa.—In re Carson's Estate, 37 A.2d 
488, 349 Pa. 629. 

R I.—Local Dairymen's Co-op. Ass'n 
V. Stone, 196 A. 249, 69 R.I. 466. 
Tex —Town of Highland Park v. 
Marshall, Clv.App., 235 S W 2d 658, 
error refused no reversible error— 
Pryor v. Awbrey, Clv.App., 165 S. 
W 2d 214, error refused 
Vt.—Tung-Sol Lamp Works v. Mon¬ 
roe, 32 A 2d 120, 113 Vt. 228— 
Nelson v. Travelers Ins. Co., 30 A. 
2d 75, 113 Vt. 86. 

67. Ind.—Marion State Bank v. Gos¬ 
sett, 93 NE. 996, 176 Ind. 211. 

Daugherty v. Daugherty, 76 N.E. 
2d 427, 118 Ind.App. 141—Koch v. 
Wix, 25 N.E.2d 277, 108 Ind.App. 
20—Shank v. Peoples State Bank, 
7 N.E.2d 46, 104 Ind.App. 443. 
Mass.—Fellows, Gamage Co v. Jack- 
man, 6 N.E 2d 826, 296 Mass. 570. 
S C —Knobelock v. Germania Sav. 

Bank, 27 S E. 962. 60 S.C. 259. 

Tex.—Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 668, 
error refused no reversible error. 
Wyo.—Campbell v. Wyoming Devel¬ 
opment Co.. 100 P.2d 124, 65 Wyo. 
347, rehearing denied 102 P.2d 745, 
65 Wyo. 347. 

68. Ala.—Frost v Johnson, 54 So.2d 
897, 256 Ala. 383—Southern Ry. Co. 
V. Gantt. 98 So. 192, 210 Ala. 383- 
Morgan v. Mobile & O. R. Co.. 80 
So. 845. 202 Ala. 461—Bains v. 
Dank, 74 So. 341, 199 Ala. 250. 

Nahrgang v. W.K.R.G. Radio 
Station, App., 83 So.2d 733—Castle¬ 
berry V. Morgan, 178 So. 823, 28 
Ala. App. 70. 
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sented<^^ or estoppel to urge them,70 and to questions 
relating to issues not answered by the jury*7i 

Furthermore, when not essential to a decision of 


the case, the court, except where the question has 
been argued, briefed, and is of public importance,7i-5 
will not consider constitutional questions,72 ques- 


Cal.—-Miller v. McKenna, 147 P.2<J 
631, 23 C.2d 774—^Walker v. Han¬ 
sen. 24 P.2d 764, 218 C. 619—Magee 
V. Brenneman, 206 P. 37, 188 C. 
662. 

Carlson v. Brlckman, 242 P.2d 
94, 110 CA.2d 237—Holman v. San¬ 
ta Cruz County, 206 P.2d 767, 91 
C.A 2d 602—Hancock Oil Co. of Cal. 
V. Hopkins, 153 P.2d 993, 67 C.A.2d 
218—Krohn v. Patrick. 56 P.2d 301, 
12 C.A.2d 339—California Nat. Sup¬ 
ply Co. V. O’Brien, 197 P. 414, 61 
C.A. 606—Corson v. Crocker, 161 P 
287, 31 C.A. 626—Torrey v. Shea, 
166 P. 820. 29 C.A. 313. 

Conn.—Calamita v. De Ponte, 187 A. 
129, 122 Conn. 20—Menzle v. Kal- 
monowltz, 139 A. 698, 107 Conn. 
197—Shannon v. Merencss, 96 A. 
173, 90 Conn. 28. 

Ga.—Atha v. Atha, 81 S E 2d 464, 210 
Ga. 540—Rabun v. Wynn, 70 S.E. 
2d 745, 209 Ga. 80. 

Krasner v. Croswell. 45 S B.2d 
800, 76 Ga.App. 373—New York Life 
Ins. Co. V. Ittner, 8 S E 2d 682, 62 
GaApp, 31—Carter v. Powell, 196 
S.E. 466, 67 GaApp. 360—Dixon v. 
Evans, 193 S.E. 470, 66 Ga.App. 
683—Gay v. Smith, 181 S.E 129, 
61 Ga App. 616—^White Crown 
Fruit Jar Co. v. J. M Cox Co., 91 
S.E. 245, 19 GaApp. 196. 

Ill.—See Osborn v. City of Mt. Ver¬ 
non, 197 Ill.App. 267—Hughes v. 
Eldorado Coal & Mining Co., 197 
Ill.App. 269. 

Ind.—Pittsburgh, C., C. & St. L Ry. 
Co. V. Farmers’ Trust & Savings 
Co., 108 N.E. 108. 183 Ind. 287. 

Iowa.—Brown v. Gray, 180 N.W. 162, 
190 Iowa 262—Sturm v. Trl-City 
Ry. Co., 178 NW. 625, 190 Iowa 
387—Porter v. Carney, 172 N.W. 
644, 186 Iowa 424—Garland Cor¬ 
poration v. Waterloo Loan & Trust 
Co.. 170 N.W. 373, 185 Iowa 190. 

La.—Rutherford v. Acacia Mut. Life 
Ins. Co., App., 181 So. 231. 

Mass.—Century Indem. Co. v. Bloom, 
109 N.E.2d 166, 329 Mass. 608— 
Alderman v. Noble, 4 N.E.2d 619, 
296 Mass. 30—Culllty v. Johnson, 
126 NE. 368, 235 Mass. 137. 

Minn.—Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142—Towle 
V. First Trust Co. of St. Paul. 261 
NW. 6, 194 Minn. 620—Logue v. 
Duchene, 241 N.W. 61, 185 Minn. 
337. 

Mo.—Guthrie v. City of St. Charles, 
162 S.W.2d 91, 847 Mo. 1176. 

Keene v. City of Springfield, 
App., 152 SW.2d 220. 

Mont.—Atkinson v. Roosevelt Coun¬ 
ty. 227 P. 811, 71 Mont. 165. 

N.H.—Oullette v. . Ledoux. 30 A.2d 
13, 92 N.H. 302, 


N.T.—Shea v. Judson, 28 N.B.2d 885, 
283 N.T. 398. 

N.C—Goodson v. Williams, 74 S.E.2d 
762, 237 N.C. 291. 

Pa.—Thomas v. Waters, 18 A.2d 872, 
342 Pa. 125. 

Midland Credit Co. v. White, 115 
A.2d 788. 178 Pa.Super. 607. 

R. I.—Malfetano v. United Electric 
Rys. Co.. 191 A. 491. 58 R.I. 129— 
Souza V. United Electric Rys. Co., 
162 A. 419, 61 R.I. 124—Whitford 
V. Palmer, 100 A. 312, 40 R I. 196. 

S. D.—Grant v. Matson, 3 N.W. 2d 118, 
68 S.D. 402—Clark v. Beadle Coun¬ 
ty, 173 N.W. 743, 42 S.D. 146. 

Tex—Guerra v. McClellan, Civ.App., 
243 S.W.2d 716, mandamus over¬ 
ruled—Rojas V. Vuocolo, Civ.App , 
177 S W 2d 957, reversed on other 
grounds 177 SW.2d 962, 142 Tex. 
152—Gulf States Utilities Co. v. 
Dillon, Clv.App.. 112 S.W.2d 762— 
Employer’s Reinsurance Corpora¬ 
tion v Brock, Civ App., 74 S.W.2d 
435—Texas Indemnity In.s. Co. v. 
Holloway, Civ.App., 30 S.W 2d 921, 
affirmed Holloway v. Texas Indem¬ 
nity Ins. Co., Com.App., 40 SW.2d 
75—Salvlnl v. Salvini, Civ App., 2 
S.W 2d 963—Barton v. Lary, Civ. 
App., 296 S.W. 947—Reese v. Car¬ 
ey Bros, Civ App., 286 S.W. 307— 
Miller V. Broadway, Civ.App, 261 
SW 223—Griner v. Trevino, Civ. 
App. 207 SW. 947—Hart-Parr Co. 
v. Paine, Civ.App., 199 S.W. 822, 
reversed on other grounds Paine 

V. Hart-Parr Co., Com.App., 228 S. 

W. 121—San Antonio Portland Ce¬ 
ment Co V. Gschwender, Civ.App., 
191 S.W. 699. 

Utah —New Bra Irr. Co v. Warren 
Irr. Co., 160 P. 1195, 48 Utah 544. 
Va.—Honaker Lumber Co. v. Call, 89 
SE. 600, 119 Va. 374. 

W.Va—Lunsford v Cannon Ball 
Transit Co, 166 SE 19, 112 WVa. 
686—Browning v Hoffman, 103 S. 
E. 484, 86 W.Va. 468. 

Wis.—Rahn v Cooperative Ins. Mut,, 
31 N.W.2d 518. 252 Wis 330. 

4 C.J. p 662 note 66—45 C.J. p 1128 
note 81. 

Bvldenoe snpportlag nniieoessary 
findings 

Where one of several findings is 
supported by some evidence and it 
alone Is sufficient to support the 
verdict, it is unnecessary to consid¬ 
er on appeal the sufficiency of the 
evidence to support the further find¬ 
ings. 

Cal.—Torrey v. Shea, 165 P. 820, 29 
C.A. 313. 

Minn.—Logue v. Duchene, 241 N.W. 
61, 185 Minn. 337. 

BeooTsry btrrsd by another ground 

The court on appeal will not con- 
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elder whether one ground of a judg¬ 
ment for defendant In the trial court 
was sustained by the evidence where 
another ground barred plaintiff’s re¬ 
covery. 

Conn.—Shannon v. Mereness, 96 A. 
173, 90 Conn. 28. 

69. Cal.—Dorsa v. MacNell. 247 P. 
2d 677, 112 C.A.2d 807. 

Ga—Peeples v. Peeples, 18 S4E.3d 
629, 193 Ga. 358 

Woodland Hills Co. v. Lawton. 
142 S.E. 208. 37 Ga.App. 742— 

Prescott v. Seacoast Fertilizer Co., 
117 S.E. 264, 30 Ga.App. 193. 

Idaho—Green v. Smith, 217 P. 604, 
37 Idaho 602. 

Iowa.—McDowell v. Scott, 167 N.W. 
149, 176 Iowa 1. 

La.—Chaignaud v. Baden, App., 81 
So.2d 76. 

N.T.—Cohen v. City Co. of New York, 
27 N.E.2d 803, 283 N.T. 112. 

First Nat. Bank v. Ilauss, 213 
N.Y.S. 198, 214 App.Div. 689, mo¬ 
tion granted 151 N.E. 601, 243 N.T. 
562. 

Tenn.—Watts ▼. Warner, 269 S.W. 
913, 161 Tenn. 421. 

Tex —McGregor v. Allen, Civ.App, 
195 S W 2d 945, error dismissed— 
Jasper State Bank v. Townsend, 
Civ App, 98 S.W.2d 224, 

4 C J. p 662 note 66. 

70. N.D—Security Nat. Bank of 
Fargo V. Dougherty, 204 NW. 847, 
63 N.D. 1. 

71. N.C—Williams v. Charles 
Stores Co.. 184 S.E. 496, 209 N.C. 
691. 

4 C.J. p 652 note 57, 

71.6 Mich.—De Magglo v. Attorney 
General, 1 N.W.2d 630, 300 Mich. 
251. 

Oonstitutionolity of ordinance held 
properly passed on 

Ohio.—City of Middletown v. City 
Commission of Middletown, 37 N.E. 
2d 609, 138 Ohio St. 596. 

72. Ala—^Atkinson v. City of Gads¬ 
den. 192 So. 610, 238 Ala. 656— 
Alabama Warehousing Co. v. State, 
149 So. 843, 227 Ala. 268. 

Ark.—Kerr v. East Central Ark. Re¬ 
gional Housing Authority, 187 S. 
W.2d 189, 208 Ark. 626. 

Cal —People v. Pay Less Drug Store, 
153 P.2d 9. 25 C.2d 108—McEwen 
V. Occidental Life Ins. Co., 165 P. 
86, 172 C. 6. 

Hubbard v. Delta Co., 238 P.2d 
621, 108 C.A.2d 172. 

Colo.—Equitable Life Ins. Co. of 
Iowa V. Industrial Commission, 05 
P.2d 4. 105 Colo. 144—Laizure v. 
Baker. 14 P.2d 486, 91 Colo. 292— 
Murray y. Board of Corners of 
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tions as to the validity,^* applicability,^^ or repeal | of a statute which is cited or in some way involved, 


Washington County, 186 P. 262, 67 
Colo. 14. ! 

Conn.—Ruttenbergr v. Dine, 74 A.2d 
211, 187 Conn. 17. 

Pla.—L. Maxcy, Inc., v. Mayo, 139 
iSo. 121, lOS Fla. 662. 

Ga.—Richardson v. Cokor, 8 S.E.2d 
636, 188 Ga. 170, followed in Rich¬ 
ardson V. Boozer, 3 S.E.2d 641, 18S 
Ga. 177—Standard Cigar Co. v. 
Doyal, 166 S.E. 484, 175 Ga. 857— 
Mystyle Hosiery Shops v. Harri¬ 
son. 156 S.E. 765, 171 Ga. 430. | 

Hawaii.—Territory of Hawaii v. Kel¬ 
ley, 38 Hawaii 433. 

Idaho.—Jorgensen v. George, 50 P.2d 
1, 56 Idaho 81. 

Ill.—Rosehlll Cemetery Co. v. Lue- 
der, 94 N.E.2d 342. 406 Ill. 458— 
People ex rel. White v. Butler, 66 
N.E.2d 388, 393 Ill. 395—Commis¬ 
sioners of Drainage Dist. No. 5 v. 
Arnold, 60 N.E.2d 826, 383 Ill. 498 
—People ex rel. Barrett v. Logan 
County Building & Loan Ass’n, 17 
N.E.2d 4, 369 Ill. 618—National 
Jockey Club v. Illinois Racing 
Commission, 6 N.E 2d 224, 364 Ill. 
630—Minnls v. Friend, 196 N.E. 
191, 360 Ill. 328—Board of Educa¬ 
tion of Blue Mound Community 
High School Dist. No. 147, Macon 
County V. Board of Education of 
Stonington Community High School 
Dist. No. 304, Christian County, 143 
N.E. 444, 312 Ill 31—Curtis Pub 
Co. V. City of Chicago, 112 N E. 
667, 273 Ill. 373. 

Ind.—Greene v. Holmes, 166 N.E. 
281, 201 Ind. 123. 

La—Lionel’s Cigar Store v. McFar¬ 
land, 111 So. 341, 162 La 956— 
Stanford v. Bischoft, 106 So. 371, 
159 La. 892. 

Mich—Township of Warren v. Ray¬ 
mond, 289 N.W. 201, 291 Mich. 426 
—Port Huron Engine & Thresher 
Co. V. Port Huron Tp., 168 N.W. 19, 

191 Mich. 690. 

Mont—National Sur. Corp. v. Kruse, 

192 P.2d 317, 121 Mont. 202—State 
V. Tesla, 223 P. 107, 69 Mont. 503. 

Neb—Banning v. Marsh, 245 N.W. 
775, 124 Neb. 207. 

N.J.—Blnettl v. Swenson, 66 A.2d 42, 
8 N.J Super. 227. 

NM.—Floeck v. Bureau of Revenue, 
100 P.2d 225, 44 N.M. 194. 

N.Y.—Bus Depot Holding Corp v. 
Valentine, 41 N.E.2d 913, 288 N.Y. 
115. 

Blek V. Davis, 183 N.Y.S. 737, 193 
App.Div. 215. 

N.C.—Horner v. Chamber of Com¬ 
merce of City of Burlington, 67 S. 
B.2d 789, 231 N.C. 440—M. H. 

Rhodes, Inc., v. City of Raleigh, 9 
S.E.2d 389, 217 N.C. 627, 130 A.L.R. 
811—J. O. Plott Co. V. H, K. Fer¬ 
guson Const. Co., 163 S.E. 396, 198 
N.C. 782. 

Okl.—Pine V. State Industrial Com¬ 
mission, 235 P. 617, 108 Okl. 185. 

6C.J.S.—40 


Or.—State v. Circuit Court for Des¬ 
chutes County, 233 P. 663, 114 Or. 
6, rehearing denied 234 P. 262, 114 
Or. 6—In re Roedler's Estate, 222 
P. 301, 110 Or. 147. 

S.D.—Nelson v. Chicago, B. & Q. R. 

Co., 197 N.W. 288, 47 S.D. 228. 

Tenn.—Deaton v. Evans, 241 S.W.2d 
423, 192 Tenn. 348—Hanover v. 
Boyd, 121 S.W.2d 120, 173 Tenn. 
426. 

Vt —Carpenter v. Central Vermont 
Ry. Co., 107 A. 669, 93 Vt. 357. 
Wash.—^Neitsch v. Tyrrell, 175 P.2d 
494, 26 Wash.2d 303—Longview 

Co. V. Lynn, 108 P.2d 866, 6 Wash 
2d 507—Behrens v. Commercial 
Waterway Dist. No. 1 of King 
County, 186 P. 628, 107 Wash. 156 
W.Va.—State v. Huber, 40 S.E 2d 11, 
129 W.Va. 198, 168 A.L.R. 808. 

4 CJ. p 652 note 68—12 C.J. p 780 
note 98 [b] (2)-(4). 

Advisory opioioiis on questions of 
constitutional law, such as the con¬ 
stitutionality of a statute not prop¬ 
erly presented by the record, are not 
expressed by appellate courts. 

N.C.—J. O. Plott Co. V. H. K. Fergu¬ 
son Const. Co, 153 S.E. 396, 198 N. 
C. 782. 

A general Inquiry as to the consti¬ 
tutionality of a bill required no an¬ 
swer by the supreme judicial court, 
where the answers given to specific 
questions submitted were conclusive 
against the validity of the bill. 

Mass—In re Opinion of the Justices, 
195 N E, 897, 291 Mass. 667, 98 A.L. 
R. 1364. 

73. Ark—Cunningham v. Walker, 
132 S.AV.2d 24, 199 Ark. 928— 

Priest V. Mack, 109 S.W.2d 666, 194 
Ark. 788. 

Cal—Hubbard v. Delta Co., 238 P.2d 
621, 108 C A2d 172. 

Conn—Ruttenberg v. Dine, 74 A.2d 
211, 137 Conn. 17. 

Fla—Frink v. State ex rel. Turk, 35 
So 2d 10, 160 Fla. 394—State v. 
Hillsborough County, 3 So 2d 882, 
148 Fla. 163—Eccles v. Stone, 183 
So. 628, 134 Fla. 113—Rorlck v. 
Stllwell, 133 So. 609, 101 Fla. 4. 

Ga—Richmond County v. Harper, 57 
S E 2d 695, 206 Ga. 517—Moore v. 
Boll, 198 S.E. 711, 186 Ga. 683. 
Hawaii.—Territory of Hawaii v. Kel¬ 
ley, 38 Hawaii 433. 

Ill.—Rosehlll Cemetery Co. v. Lue- 
der, 94 N.E.2d 342, 406 Ill. 458— 
Liberty Nat. Bank of Chicago v. 
Collins, 68 N.E.2d 610, 388 Ill 549 
—Brainard v. Brainard. 26 N.E.2d 
856, 378 Ill. 469—People, for Use 
of Bergen, v. Gerold Storage, Pack¬ 
ing & Moving Co., 18 N.E.2d 903, 
370 Ill. 277—^Western & Southern 
Indemnity Co. v. Industrial Com¬ 
mission, 8 N.E.2d 644, 866 Ill. 240. 
Ind.—Campbell v. Helss, 63 N.E.2d 
634, 222 Ind. 297—Letz Mfg. Co. v. 
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’ Public Service Commission of In* 
diana, 4 N.E.2d 194, 210 Ind. 467— 
Bullock v. Jameson, 108 N.E. 23L 
188 Ind. 81. 

Department of Treasury v. Mid¬ 
west Liquor Dealers, 48 N.E.2d 71» 
113 Ind.App. 669. 

Iowa.—Ebert v. Short, 201 N.W. 793, 
199 Iowa 147, 

La.—Schultz V. Police Jury, Tangi¬ 
pahoa Parish, 199 So. 215, 196 La, 
359. 

S. P. Weaver Lumber & Supply 
Co. V. Ashford, App., 12 So.2d 834, 

Mass.—Cahalan v. Department of 
Mental Health, 23 N.E.2d 918, 304 
Mass. 360. 

Mich.—Michigan Bell Tel. Co. v. 
Michigan Public Service Commis¬ 
sion, 24 N.W 2d 200, 315 Mloh. 633 
—J. B. Simpson, Inc, v. Gundry, 
298 N.W. 81, 297 Mich. 403, certio¬ 
rari denied Brown v. J, R Simpson, 
Inc. 62 S.Ct. 137, 314 U.S. 674, 86 
L.Ed. 539. 

Miss.—Foster v. Jefferson County, 
32 So.2d 126, 202 Mins G29, sugges¬ 
tion of error overruled 32 So.2d 
568, 202 Miss. 629. 

Mont.—Pilon v. Warren, 189 P.2d 
447, 120 Mont. 620. 

N M.—Crosthwalt v. White, 226 P. 
2d 477, 66 N.M. 71—Flocck v. Bu¬ 
reau of Revenue, 100 P.2d 225, 44 
N.M. 194. 

N.Y.—Honeyman v. Hanan, 9 N.E. 
2d 970, 276 NY. 382, motion grant¬ 
ed 11 N.E 2d 788, 275 NY. 626, ap¬ 
peal dismissed 58 S Ct 273, 302 U. 
S 375. 82 LEd 312. 

Okl—Ward v. State, 66 r.2d 136, 176 
Okl. 3C8. 

Pa.—Northern Pennsylvania Power 
Co. V. Pennsylvania I'ublic Utility 
Commission, 5 A 2d 133. 333 Pa. 
266. 

S C.—Parrott v. Gourdln, 32 S.E 2dt 
14, 206 S.C. 3G4—Trustees of Wof¬ 
ford College V. City of Spartan¬ 
burg, 23 S.E.2d 9. 201 SC 315— 
American Oil Co. v. Cox, 189 S.E. 
660, 182 S.C. 419. 

Tenn—Deaton v. Evans, 241 S.W.2c| 
423, 192 Tenn. 348 

Tex—Smith v. Feather, 234 S.W.2d 
418, 149 Tex. 402 

National Mut. Ben. Ass’n v. Mag- 
gard. Clv.App., 161 S.W 2d 142. 

Va.—Bailey v. Anderson, 27 S.E.2d 
914, 182 Va. 70, certiorari denied 
64 S.Ct. 940, 321 U.S. 799, 88 LEd. 
1087. 

Wash.—State v. Derbyshire, 140 P. 
640, 79 Wash. 227. 

W.Va.—State v. Huber, 40 S.E.2d 11, 
129 W.Va. 198, 168 A L.R. 808. 

74. Cal. — Balzer v. Caler, 82 P.2d 19, 
11 C.2d 663. 

La.—Norwood v. Lake Bisteneau Oil 
Co., 83 So. 25, 145 La. 823 

Mass.—Arena v. John P. Squire Co , 
73 N.E.2d 836, 821 Mass. 423— 
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if a determination of the question is not es* a party liable at common law is also liable under 
sential,75 the construction or effect of an inap- statute.82 

plicable statute,*^® or the validity of an ordinance^^ Applying the general rule stated, it has also been 
or by-law,*^® or of particular provisions of an ordi- when not essential to a decision of the 

nance,or the application of an invalid ordinance,*® case before it, the reviewing court will not consider 
or as to whether a contract made unlawful by stat- questions of venue,** questions as to the measure 
ute was also unlawful at common law,*i or whether of damages*^ the insufficiency of the verdict,*^*® the 


Miller v. Flash Chemical Co., 119 
N.E. 702. 230 Mass. 419. 

Mo.—Pemiscot County Bank v. Tow¬ 
er Grove Bank of St. Louis, 223 S. 
W. 116, 204 Mo.App. 441. 

N.J.—Seiler v. Adams Express Co., 
99 A. 312. 

N.T.—Puller v. Galeota, 63 N.T.S.2d 
849, 271 App.Dlv. 165. 

Or.—Mt. Vernon Nat, Bank v. Morse. 
264 P. 439, 128 Or. 64. 

76. Ind.—Rlechmann v. Keasner, 61 
N.E.2d 10, 221 Ind. 628. 

Miss.—Miller v. Globe-Butgrers Fire 
Ins. Co.. 108 So. 180, 143 Miss. 489. 

76. Colo.—Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 163. 

Conn.—City of Bridgeport v. Schwarz 
Bros. Co, 37 A 2d 693, 131 Conn. 
50. 

Idaho.—Naccarato v. Village of 
Priest River, 195 P.2d 370. 68 Ida¬ 
ho 368. 

Ill.—Natali v. Natali. 84 N E.2d 736. 
310 lll.App. 540—Meredosia Lake 
Drainage & Levee Dist. v. Sanitary 
Diet, of Chicago, 268 lll.App. 93. 

Ky.—Ashland Transfer Co. v. State 
Tax Commission, 66 S.W.2d 691, 
247 Ky. 144, 87 A.L R. 634. 

Mich.—Staebler-Kempf Oil Co. v. 
Mac’s Auto Mart, 46 N.W.2d 316, 
329 Mich. 351. 

N.J.—Jersey City v. Department of 
Civil Service. 76 A.2d 830, 10 N.J. 
Super. 140, affirmed 81 A.2d 777, 7 
N.J. 609. 

N.Y.—Bradford v. Suffolk County, 28 
N.E.2d 932, 283 N.T. 603. 

N.C.—Lavecchia v. North Carolina 
Joint Stock Land Bank of Dur¬ 
ham. 8 S E 2d 276, 216 N.C. 28. 

Or.—Persons v. Haven, 207 P.2d 1061, 
187 Or. 1. 

Pa.—Clark v. Butler Junction Coal 
Co., 102 A. 952, 259 Pa. 262. 

Tex.—Littlefield v. Mayfield, Civ. 
App., 178 S.W.2d 166—Guaranty 
Mortg. Co. v. Hendricks, Clv.App., 
69 S.W.2d 276. 

Wls.—In re Ries’ Estate, 60 N.W.2d 
397, 269 Wis. 468—Fred Miller 

Brewing Co. v. Knebel, 171 N.W. 
69, 168 Wis. 587. 

77. Ala.—Pugh v. Whittle, 199 So. 
851, 240 Ala. 603—Oity of Birming¬ 
ham V. West, 183 So. 421, 236 Ala. 
434, certiorari denied 69 S.Ct. 787, 
306 U.S. 662, 83 L.Ed. 1068. 

Cal.—Licht V. Gallatin, 267 P. 914, 
84 C.A. 240. 

Hawaii.—Territory of Hawaii v. Kel¬ 
ley, 88 Hawaii 438. 


Ill.—Ruban v. City of Chicago, 161 
N.E. 133, 330 III. 97. 

Ky.—Morrow v. City of Louisville, 
249 S.W.2d 721. 

La.—Hlrt v. City of New Orleans, 73 
So.2d 471, 225 La. 589. 

Mich.—Township of Warren v. Ray¬ 
mond, 289 NW. 201, 291 Mich. 426. 

Miss.—City of Jackson v. McPher¬ 
son, 138 So. 604, 162 Miss. 164. 

N.J.—Higgins v. Krogman, 61 A.2d 
444, 142 N.J.Eq. 691. 

N.C.—Flemming v. City of Asheville, 
167 S.E, 77, 203 N.C. 810. 

Ohio.—Hagerman v. City of Dayton, 
App., 65 N.E.2d 893, reversed on 
other grounds 71 N E 2d 246, 147 
Ohio St. 313, 170 A L R. 199. 

Tex.—Eckert v. Jacobs, Clv.App., 142 
S.W.2d 374. 

78. Ariz—Brown v. Electrical Diet. 
No. 2, Pinal County, 223 P. 1068, 
26 ArJz. 181. 

79. Wash—^Whlte v. Turner, 196 P. 
240, 114 Wash 405, reheard 197 P 
609, 114 Wash. 405. 

80. Ind —Park Hill Development Co. 
V. City of Evansville, 130 N.E. 646, 
190 Ind. 432 

Wis.—Wisconsin Telephone Co. v. 
City of Milwaukee, 270 N.W. 336, 
222 Wls. 261. 

81. Mass.—Duane v. Merchants* Le¬ 
gal Stamp Co., 116 N.E. 873, 227 
Mass. 466. 

88 . Tex.—Texas Fidelity & Bonding 
Co. V. Rosenberg Independent 
School Dist, Civ. App., 196 S.W. 
366. 

83. Cal.—Pacific Coast Title Ins. Co. 
v. Land Title Ins. Co., 218 P.2d 673, 
97 C.A 2d 829. 

Ga.—Raines v. Lane, 31 S.E.2d 403, 
198 Ga. 217—Smith v. Grand Lodge 
Knights of Pythias, 89 S.E. 688, 
145 Ga. 607. 

Tex.—Scott v. Robertson, Clv.App., 
151 S.W.2d 297. 

84. Ariz.—Atlantic Nat. Bank of 
Boston v. Korrlck, 242 P. 1009, 29 
Ariz. 468, 43 A,L.R. 1184. 

Ark.—Blake v. Commercial Factors 
Corp., 226 S.W.2d 986, 216 Ark. 664. 

Cal.—Adams v. Hiner, 116 P.2d 630, 
46 C.A.2d 681. 

Conn.—Campbell v. Rockefeller, 69 A. 
2d 524, 134 Conn. 585—Steinmetz v. 
Steinmetz, 20 A.2d 463, 127 Com 
700. 

D.C.—Johnson v, Ginnis, Mun.App., 
88 A.2d 847. 

Mich.—Valenti v. Mayer, 4 N.W.2d 

i 6, 301 Mich. 651. 
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Mo—In re Oak St., 273 S.W. lOG, 308 
Mo. 494, error dismissed McTer- 
nan v. Kansas City, Mo., 46 S.Ct. 
484, 271 U.S. 691, 70 L.Ed. 1154. 

Hatton v. Carder Wholesale Gro¬ 
cery Co., 160 S.W.2d 1096, 236 Mo. 
App. 1198. 

Neb.—Weary v Westering, 192 N.W. 
324, 109 Neb. 764. 

N.H.—George W. Blanchard & Son 
Co. v. American Realty Co., 108 A. 
291, 79 N.H. 296. 

N.J.—Hammel v. Van Sickle, 128 A. 
247, 101 N.J.Law 402, 2 N.J.Misc. 
461. 

N C —Davis v. Atlantic Coast Line 
R. Co., 42 SE2d 905, 227 N.C. 661. 
Or.—Tycer v. Hartsell, 198 P.2d 263, 
184 Or. 310—Schultz v. Ham bach. 
169 P.2d 882, 179 Or. 107. 

Pa.—Thomas v. Abdo, 87 A.2d 305, 
370 Pa. 146. 

R. I.—Mangigian v. Toolin, 73 A 2d 
41, 77 R.I. 61—Welsh Mfg. Co. v. 
Fitzpatrick. 1 A 2d 96, 61 R.I. 469. 

S. C.—Allen v. W. U. Tel. Co, 39 S E. 
2d 257, 209 SC. 167, 167 AL.R 1392 
—Southern States Life Ins Co v 
Hodges, 110 SE. 406, 118 S.C. 407. 

Tex.—Foster v. National Bondhold¬ 
ers Corp., Civ.App , 123 S.W.2d 506, 
error dismissed—Lone Star Gas Co. 
v Coates, Civ.App., 241 S.W. 1111— 
Chrone v. Gonzales, Civ.App, 216 
S W. 368—Beaumont, S. L. & W. 
Ry Co. V. Daniel, Civ.App., 186 S. 
W. 383. 

4 C.J. p 652 note 59. 

Whers tho Jury find that there was 
no damagei it is useless to discuss 
the rule of damages submitted to 
them. 

Neb.—^Weary v. Westering, 192 N.W. 
324, 109 Neb. 764. 

Where there wm no evidence of 

any damagep alleged errors as to the 
measure of damages need not be 
considered. 

S.C.—Southern States Life Ins. Co. 
V. Hodges. 110 S.E. 406, 118 S.C. 
407. 

Zn notion for aeooontingp appellate 
court cannot determine income tax 
obligations. Including interest and 
penalties, due from partnership or 
its members at time of entry of Judg¬ 
ment appealed from. 

Cal.—MacDonald v. Rosenfeld, 188 P. 
2d 619, 88 C.A.2d 221. 

84.B Ga.—Groover v. Cudahy Pack¬ 
ing Co., 7 S.E. 2d 287, 61 Oa.App. 
707. 



5 C.J.S. 

excessiveness of the verdict or judgment,or the 
conflicting character of particular findings,or 
questions which counsel have agreed will be im¬ 
material if a certain point is decided as it was after¬ 
ward decided,®*^ or as to the existence of a partner¬ 
ship®® or of an accord and satisfaction,®® the sanity 
of a person,®® or the qualification of a witness,®^ 
or as to whether the action or claim was barred by 
the statute of limitations;®® nor will it consider 
intervening errors that led up to a judgment wholly 
void.®® 

§ 1456. Review Dependent on Mode of Trial 
in Lower Coxxrt 

The scope and extent of review may depend on the 
mode of trial in the iower court, as, for example, in the 
case of appeals In probate matters. 

In addition to the several modes of trial in the 
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lower court considered in following sections as af¬ 
fecting the scope and extent of review, such scope 
with respect to appeals from probate courts general¬ 
ly is considered in this section; the scope and ex¬ 
tent of review of proceedings for the probate of 
wills are considered in Wills § 530, and of review 
of actions relating to wills or probate, in Wills § 
556. The right to trial de novo on appeals from 
probate courts is considered infra § 1527. 

It may be held that an appeal from the probate 
court on questions of law alone presents not only the 
questions of law presented to the probate court, 
but also the question whether the probate judge 
erred in entering judgment at the time when it was 
entered.®^ 

Appellate procedure in probate cases under some 
statutes and rules follows the practice in equity,®® 


85. Cal —Lonffuy v. La Sociele 

Francalse Dc Bienfalsance Mu- 
tuelle, 198 P. 1011. 52 C A. 370. 
Colo—Denver Tramway Corporation 
V Kuttner, 35 P 2d 862, 95 Colo 
312. 

Ga—Georgia R. & Banking Co. v 
Radford, 85 SE 1006, 144 Ga 22 
Louisville & N. R. Co v. Patter¬ 
son. 49 SE2d 218, 77 Ga App 406— 
John Deere Plow Co v. Head, 23 S 
E 2d 523, 68 Ga App. 602—Powell 
V. Jarrell. 16 S E.2d 198, 66 Ga.App. 
453—Western & Atlantic K R v 
Swlgert, 195 SE 230, 67 Ga App. 
274. 

Ill —Gray v. Richardson, 40 N E 2d 
698, 313 Ill.App 626. 

Iowa.—Pettijohn v. Halloran, 206 N. 

W 631, 200 Iowa 1356. 

Ky —Prestonsburg Superior Oil Gas 
Co. V. Wheeler, 284 S W. 409, 215 
Ky. 86. 

Mo—Log.«»don v. Duncan, 293 S W.2d 
044. 

Duncker v St Louis Public 
Service Co. App. 241 S W 2d 64— 
Xoah V L. B Price Mercantile Co., 
231 SW. 300, 208 Mo App. 149— 
Roman v. King, App, 202 S W. 590 
—Neeley v. Snyder, App , 193 S.W. 
610. 

N H.—Rogers v. Nelson, 80 A 2d 391, 
97 N.H 72. 

N Y.—Falcone v. National Casket 
Co, 180 N.Y.S 466, 190 App Div 
651. 

Tenn.—^Nashville Gas & Heating Co. 

V. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Tex—Gulf, C. & S. P. Ry. Co. v 
Latham, Civ.App., 288 S.W.2d 289, 
error refused no reversible error— 
Donada v. Power, Civ App., 184 S. 

W. 793, modified on other grounds 
186 S.W. 871. 

Va.—Stubbs v. Cowden, 18 S.E.2d 276, 
179 Va, 190. 

Wash.—^Heber v. Puget Sound Power 


& Light Co . 208 P.2d 886, 34 Wash 
2d 231. 

Where retrial is to be had, the ap¬ 
pellate court will not discuss the 

complaint that the verdict is exces¬ 
sive 

Tex —Missouri-Kanaas-Texas R. Co 
of Texas v Thomason, Civ App , 3 
S W 2d 106 

88. Tex —Womack v. Womack, Civ 
App, 218 S W 2d 1007, refused no 
reversible error—^Dallas Uy. & Ter¬ 
minal Co. V. Nix, Civ App, 22 S 
W2d 488 

87. Idaho—Jennings v Idaho R., 
etc, Co, 146 P 101, 26 Idaho 703, 
I. R.A1916D 116 

4 C J p 662 note 60 

88 . Tex —Belva Oil Co v. Lowe, 
Civ App, 27 SW2d 599—Dagget 
V Avia Hardware Co, Civ App., 
183 S.W 20 

89. Conn.—Receivers of Middlesex 
Banking Co v. Realty Inv. Co., 132 
A 390, 104 Conn 206. 

Va—Britton & Kennedy v. Terry. 
107 S E 687, 130 Va. 34. 

90. Cal.—Wells Fargo Bank & Un¬ 
ion Tru.st Co. V Brady, 264 P 2d 
71. 116 C.A 2d 381, 

Mich.—Lawton v. Campau, 183 N.W. 
203, 214 Mich 635. 

Tex—Stuard v. Vick, Civ.App., 9 S. 
W 2d 494. 

91. Pa—McWilliams v. Altemus, 
135 A. 856, 288 Pa 277. 

92. Ark—Greer v. Blocker, 236 S W. 
2d 68, 218 Ark. 269 

Cal.—Young v. Three for One Oil 
Royalties, 36 P.2d 1066, 1 C 2d 639 
—Miller v Pitman, 182 P 60, 180 
C. 640—Spencer v. City of Los An¬ 
geles, 179 P. 163, 180 C, 103. 

In re Munson’s Estate, 194 P.2d 
70, 86 C.A 2d 67. 

Iowa.—In re Fairchild’s Estate, 8 N. 
W.2d 167, 281 Iowa 1017. 
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'Kan —American Glycerin Co. v. 
Freeburne, 138 P 2d 468, 167 Kan. 
22—Manley v. Hitchcock, 208 P. 
666. Ill Kan. 697. 

Miss—Dixon v. Dixon, 77 So 2d 312, 
222 Miss 796 

NH—Hartford Accident & Indemni¬ 
ty Co v. White, 7 A 2d 258, 90 N H. 
301. 

N.Y—In re Do Kidder’s Will, 170 
N Y.S. 766, 183 App Div 657 
Nc—Twiford v Watcrfleld, 83 S.E. 

2d 548, 240 N.C. 582 
Tex—Lockhart v. Williams, 192 S.W. 
2d 146, 144 Tox 553 

Jones V. Sun Oil Co, Civ App., 
110 S W 2d 80, error refu.sed—An¬ 
ders V Johnson, Civ App , 263 S W. 
946, reversed on other grounds, 
Com App , 276 S W. 678—Zabawa 
V. Allen, Civ App, 228 S W. 664. 
Wis —First and Am Nat. Bank of 
Duluth v. Conley, 24 N W 2d 873, 
249 Wls 403—A & S. Wilson Co v. 
Matthews Bros Mfg Co, 159 N.W. 
714, 164 Wis. 152 

93. Ind —Studeliakcr Co v. Alexan¬ 
der, App , 91 N E 606, transferred, 
see, Sup, 93 N E 23. superseded 
Studebaker v. Alexander, 100 N.E. 
10, 179 Ind 189, rehearing denied. 

94. Idaho—Smith v. Clyne, 101 P. 
819, 16 Idaho 466 

95. Mass —Norcross v. Mahan, 186 
N E. 604, 283 Mass. 403—In re Mc¬ 
Neil’s Estate. 140 NE 922, 24G 
Mass. 250—Fitzgerald v. Fitzger¬ 
ald, 138 N.E. 234, 244 Mass. 61— 
Appeal of Cook, 137 N.E. 299, 243 
Mass. 149—Chapman v. Chapman, 
113 NE 359, 224 Mass. 427. 

Review of cases in equity generally 
see infra fi 1462. 

Appeals dlstlngnished 

Cases appealed on decisions made 
by probate judges on statements of 
counsel as to expected evidence stand 
precisely like cases on appeal from a 
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and the practice in such appeals is said to be the 
same as that in appeals in equity so far as practica¬ 
ble and applicable.®® 

The circuit court may, under particular statutes, 
have appellate jurisdiction to determine every ques¬ 
tion of law and fact passed upon by the probate 
court and appealed from.®^ 

Decisions in New York regarding appeals from 
orders and decrees of the surrogate’s court are set 
out in the note.®® 

§ 1457, -Trial by Court in General 

Any law queation rtviewabla on a Jury trial la ro- 
vlewablo where trial la by a court without a Jury; ordl- 
inarily, however, errora in rulinga made during auch trial 
^lll not be reviewed. 

In a trial before a court without a jury, any 
question of law is reviewable which is re viewable in 
a trial before a jury.®® Ordinarily, errors in rul¬ 
ings made during the course of a trial without a jury 


6 c.jr.S. 

will not tie reviewed, the reviewing court being 
limited to a consideration of the correctness of the 
findings on the law;i thus, error in admitting evi¬ 
dence will be disregarded and only evidence properly 
received will be reviewed,® except where it appears 
that improper evidence controlled the decision;® but 
the question whether there is any competent evi¬ 
dence to sustain a finding may be reviewed,^ it be¬ 
ing the only question of law.® Similarly, error in 
the giving of instructions at a former trial will not 
be considered on appeal.® So, also, the reviewing 
court must treat all amendable defects in the plead¬ 
ings as amended, and errors in rulings therein are 
material only when it appears that no possible cause 
of action can be stated on the facts shown.*^ 

Under statutes or rules of court so providing, ac¬ 
tions at law tried before a court sitting without a 
jury, like equitable proceedings or proceedings in 
the nature thereof, are reviewable on both the law 
and the evidence,'^ ® even though the trial court, 


decree entered by a Judge in equity 
with full report of the evidence, with 
the distinction that there is an ele¬ 
ment of discretion in the action of a 
Judge of probate respecting the 
framing of issues for a Jury, which 
Is of weight and will be carefully re¬ 
garded on appeal. 

Jdass.—Wilbar v Diamond, 144 N.E. 
462, 249 Mass. 568. 

^8. Mass.—Lynde v. Vose, 96 N.E.2d 
826 Mass 621—Slater v. Mun- 
foe, 48 N.E.2d 149, 313 Mass. 538— 
.QOjrey v. Guarente, 22 N.E.2d 99, 
.308 Mass. 669—Old Colony Trust 
<Co. y. Yonge, 18 N.E.2d 336, 302 
Mass 49—^Hopkins v. Hopkins, 192 
N.E. JL45. 287 Mass. 642—Tuelle v. 
Flint, 166 N.E. 222, 283 Mass. 106 
xfi McNeil’s Estate, 140 N.E. 
•922, 24,6 Mass. 250—^Fitzgerald v. 
.Fitzgerald, 138 N.E. 234, 244 Mass 
,61—Churchill v. Churchill, 132 N. 
E. 186, 239 Mass. 443—Ensign v 
Faxon, 118 N.E. 337, 229 Mass. 231. 

<07. Mo.—State ex rel. Burns v. 
Woolfolk, 262 S.W. 846, 303 Mo 
889. 

0B. Whole and decree brought 

np 

“The appeal to the Appellate Divi¬ 
sion from the order and decree of the 
Surrogate brought up to that court 
for review the whole order and de¬ 
cree.” 

N.Y.—In re Martin’p Will. 174 N.E. 

643, 645. 255 N.T- 348. 

Questloas of fact 

Appellate court has same power as 
surrogate to decide fact questions on 
appeal, taken on facta as well as law, 
from decree of surrogate's court. 

N.Y.—First Citizens Bank & Trus 
Co. of Utica V. Sherman's Estate 
194 N.T.S, 131. 250 App.Dlv. 389. 


AdnLsasursmeat of dowsr 

On a review of proceedings in a 
probate court for the admeasurement 
of dower, only the regularity and 
fairness of such proceeding can be 
examined. 

N.Y.—Hyde v. Hyde, 4 Wend. 630. 
AbsMios of lladlagt 

Under Code Clv.Proc. § 2645, re¬ 
quiring a surrogate to file a written 
decision stating separately the facts 
found and conclusions of law, and 
providing that exceptions may be 
taken to such findings and rulings 
and that an appeal from a decree 
brings up for review each decision 
to which an exception is taken, noth¬ 
ing is presented for review on appeal 
from a surrogate’s decree where no 
findings were made and the decision 
was contained in the decree. 

N.Y.—Matter of Wldmayer, 65 N.Y.S. 
83, 62 App Dlv. 301. 

Mutter of Peck, 14 N.Y.S. 899, 60 
Hun 583. 

99. US—IT S. Fidelity, etc, Co. v. 
Woodson County, Kan., 146 F. 144, 
76 CC.A. 114. 

1. Ark.—Security Life Ins. Co. of 
America v Dates. 222 S.W. 740, 
144 Ark. 345. 

Conn.—Balaas v. City of Hartford, 
12 A.2d 765, 126 Conn. 610. 

Me.—Sanfacon v, Gagnon, 167 A. 695, 
132 Me. Ill—Ayer v. Harris, 132 
A. 742, 125 Me. 249. 

4 C.J. p 652 note 68. 

2. Wis.—Northern Land Co. v. Wis¬ 
consin Live Stock Ass'n, 151 N.W. 
256, 160 Wis. 203. 

i C.J. p 652 note 69. 

3. Mo.—^Pickel V. Plckel, App., 179 

S.W. 949. 

6. Okl.—Warren Petroleum Corp. v. 
Boyles, 270 P.2d 383. 
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Wls.—Northern Land Co. v. Wiscon¬ 
sin Live Stock Ass’n, 161 N.W. 256, 
160 Wis. 203. 

6. Me.—Viele v. Curtis, 101 A. 9CG, 
116 Me. 328. 

e. Colo.—Kitts V. Hill, 300 P. 610, 
89 Colo. 186. 

4 C.J. p 652 note 70. 

7. Wash —Lipscomb ▼. Exchange 
Nat. Bank, 141 P. 686, 80 Wash. 
296. 

7.6 Md.—Seybolt v. Baber, 97 A 2d 
907, 203 Md. 20—Bowie v. Martin, 
85 A.2d 786, 199 Md. 68—Sherwood 
Distilling Co. v. Heat & Power 
Corp, 78 A.2d 769, 197 Md. 224— 
Dennis v. Baltimore Transit Co., 
66 A 2d 813, 189 M:d. 610—Jackson 
V. Birgfeld, 66 A 2d 793, 189 Md 
652—Carozza v. Brannan, 46 A.2d 
198, 186 Md. 123—Maryland Cas¬ 
ualty Co. V. Wolif, 25 A.2d 665, 180 
Md. 513. 

Mich.—Swift V. Kenbeek, 286 N.W. 
668, 289 Mich. 391—Jones v. East¬ 
ern Michigan Motorbuses, 283 N.W. 
710, 287 Mich. 619. 

Mo.—Minor v. Llllard, 289 S.W.2d 1— 
Emery v. Brown Shoe Co., 287 S W. 
2d 761—Barker v. Allen, 273 SW. 
2d 191—Fulton v. City of Lock- 
wood, 269 S.W,2d 1—Scott v. 
Kempland, 264 S.W.2d 349—Har¬ 
rington V. Muzzy, 258 S.W.2d 637— 
Roper V. Clanton, 258 S.W.2d 283— 
Cross V. Gimlin, 256 S.W.2d 812— 
Faire v. Burke, 252 S.W.2d 289, 36.3 
Mo. 662—Kimberly v. Presley, 245 
S.W.2d 72—Wells v. Goff, 239 S.W. 
2d 301, 861 Mo. 1188—Gabel-Lock- 
hart Co. v. Gabel, 229 S.W.2d 539. 
360 Mo. 518—Lowther v. Hays, 225 
S.W.2d 708—Vanderhoff v. Iaw- 
rence, 206 S.W.2d 569—In r«i Jami¬ 
son’s Estate, 202 S.W.2d 679—Hart 



^ G* J« S* 

at the request of the parties, made findings of fact 
and gave conclusions of lawJ-i® Such statutes, 
liowever, apply only to cases tried without a jury 
and are inapplicable where the case is submitted 
.to a jury.716 

Remarks made by the court during the trial will 
jiot be considered on appeal for any purpose like- 
\wisc, voluntary statements by a court of the con¬ 
sideration of facts leading to its conclusions are not 
a controlling factor on appeal.® 

V. “T. Li. Wrlgrht Lumber Co., 196 
.S.W.2d 272, 365 Mo. 397—Dye v. 

.School Dlst. No. 32 of Pulaski 
County, 196 S.W.2d 874, 366 Mo. 

231—Davidson v. Eubanks, 189 S. 

W. 2d 295, 364 Mo. 301, 161 A.L.R. 

450. 

Farmers Sc Merchants Bank of 
St. Clair V. Burns & Hood Motor 
•Co., App., 296 S.W.2d 199—Stewart 
V. Droste, App., 294 S.W 2d 600— 

Micell V. Williams, App., 293 S.W. 

2d 136—Atkinson v. Smothers, 

App., 291 S.W.2d 646—Staples v. 

O’Reilly, App., 288 S.W.2d 670— 

Grapctte Co. v. Grapette Bottling 
Co, App, 286 S.W.2d 34—Opper- 
-man v. La Brot, App, 283 S W 2d 
902—Kraft v. Armcntrout, App., 

276 S.W.2d 402—Brooks v. Dunson, 

App., 272 S.W.2d 305—Wilson v. 

White, App., 272 S.W.2d 1—Smith 
V. Glthens, App., 271 S.W.2d 374— 

Willibald Schaefer Co. v. Blanton 
Co, App., 264 S.W.2d 920—Stephen- 
son V. Pfeiffer, App., 263 S.W.2d 
218—Denton v. Mitchell, App, 262 
S.W.2d 639—^Wltte v. Cooke Trac¬ 
tor Co, App., 261 S.W.2d 651— 

Davidson v Fisher, App, 268 SW. 

2d 297—E. C. Robinson Lumber Co. 

V. Ladman, App., 266 S.W 2d 72— 

Truck Leasing Corp. v. Esquire 
Laundry & Dry Cleaning Co., App., 

262 S.W.2d 108—Dubinsky v. Lind- 
iburg Cadillac Co., App., 260 S.W. 

2d 830—Coats v. Sandhofer, App, 

248 SW.2d 456—Toler v. Atlanta 
Life Ins. Co., App., 248 S.W.2d 53— 

McKeown v, John Nooter Boiler 
Works Co., App., 237 S.W.2d 217— 

Wyatt V. Hughes, App., 236 S.W. 

2d 871—Abbott v. Record, App., 233 
B.W.2d 793—Blanke v. American 
Life & Acc. Ins. Co., App., 230 
S.W.2d 134—In re Priest’s Estate, 

App., 227 S.W.2d 474—Paasche v. 

Frame, App., 225 S.W.2d 382—Red¬ 
den V. Boehmer, App., 223 S.W.2d 
127—Loeb v. Vlviano, App., 202 S. 

W. 2d 528—Prichard v. National 
Protective Ins. Co., 200 S.W.2d 640, 

240 Mo.App. 187—Mound City Fi¬ 
nance Co. v. Frank, 199 S.W,2d 902, 

239 Mo.App. 807—Oershon v. Ash- 
kanazie, 199 S.W.2d 38, 239 Mo.App. 

1012—Dell-Wood Tires v. Riss & 

Co., App., 198 S.W.2d 847—Bokata 
v. lUinols Bankers Life Ins. Co., 
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§ 1458. —- Trial on Agreed Statement of 
Facts 

Where a case Is submitted for trial on an agreed 
statement of facte, the only question for review Is the 
propriety of the Judgment thereon, and the statement Is 
binding on the court and parties, except that some au¬ 
thorities allow the court to draw inferences therefrom. 

A purely legal question is presented where a case 
is submitted to the trial court on an agreed state¬ 
ment of the ultimate facts.^® The judgment is a 
mere legal conclusion on the facts, and the only 
question presented for review is the propriety of the 

statement Is not before court of ap¬ 
peals. 

Mo.—Perrin v. Johnson, App., 124 S. 
W.2d 661. 

10. Ind.—State ex rel. Osborn v. 
Eddington. 196 N.B. 92, 208 Ind. 
160. 

Kan.—City of Wichita v. Boles, 135 
P.2d 642, 166 Kan. 619. 

Mass.—Frati v. Jannini, 115 N.E. 746, 
226 Mass. 430. 

Mo.—^A. P. Green Fire Brick Co. V. 
Missouri State Tax Commission, 
277 S.W.2d 644. 

Mont.—State v. North Am. Car Corp., 
164 P.2d 161, 118 Mont. 183. 

N.Y.—Iw re Scott’s Will, 293 N.T.S. 
126, 249 App.Div. 642, affirmed In 
re Central Hanover Bank & Trust 
Co., 10 N.E.2d 638, 274 N.T. 638, 
certiorari denied Northwestern 
Mut. Life Ins Co. of Milwaukee, 
Wls. V. Central Hanover Bank & 
Trust Co.. 58 S.Ct. 41, 302 U.S. 721, 
82 LEd. 557. 

Pa —Ferry v. Protective Indemnity 
Co. of New York, 38 A.2d 493, 165 
Pa.Supcr. 266. 

Okl—McAfee v. State, 243 P. 721, 
116 Okl. 30. 

To rulings on requests raising fact 

questions no exception lies 
Mass—Avery v. Norfolk County, 181 
N.E 707, 279 Mass 698—Mayo v. 
Fitchburg & L. St. Ry. Co., 168 N. 
E. 405, 269 Mass. 118. 

Weighing of evidence 

(1) The rule that the appellate 
court cannot weigh the evidence, if 
the fact findings of the lower court 
sitting without a Jury are supported 
by any evidence, is Inapplicable, 
where there was a stipulation of 
facts. 

Mo.'—Ransford v National Protective 
Ins. Ass’n, App., 16 SW.2d 663. 

(2) Where agreed statement of 
fads, on which case was submitted 
to presiding Justice, amply justified 
Justice’s finding made for the plain¬ 
tiffs on the Issues raised in their 
declaration, the supreme Judicial 
court had no occasion, on excep¬ 
tion brought by defendant, to con¬ 
sider either the weight or the In¬ 
ference of evidence. 

Me—Pennock v. Smith. 25 A.2d 227,. 

138 Me. 303. 


App., 196 S.W.2d 888—Gray v. Kan¬ 
sas City, Mo.. 194 S.W.2d 207, 239 
Mo.App. 675—Sutton v. Gilbert, 
App., 193 S.W.2d 928—A. A. Elec. 
Machinery Co. v. Block, 193 S.W. 
2d 631—Deffry v. American Life & 
Acc. Ins. Co., App., 193 S.W.2d 
609—^Harlan v. Blume, App., 190 
S.W.2d 273—A. J. Meyer Sc Co. v. 
Schulte, App., 189 S.W.2d 183— 
Klebba v. Otto, App., 187 S.W.2d 
499. 

Review in equity as bringing up 
whole case generally see infra { 
1462. 

Where Jury waived 

Where parties waived Jury, review 
is on both law and evidence as In 
suits of an equitable nature. 

Mo.—Parks v. Thompson, 285 SW. 
2d 687. 

Holndselman v. Home Ins Co, 
App., 282 SW.2d 191—Prichard v 
National Protective Ins. Co., 200 
SW.2d 540. 240 Mo.App. 187—Def¬ 
fry v. American Life & Acc. Ins. 
Co, App, 193 S.W.2d 609. 

7.10 Mo—Fort Osage Drainage 

Dist. of Jackson County v. Jack- 
son County, 276 S.W 2d 326. 

Pudiwltr V. Soloman, App, 224 
SW.2d 562. 

Conclusiveness of findings see infra 
S 1666(1). 

7.15 Mo.—Oldham v. Siegfried, App., 
202 S.W.2d 132. 

8. Mo,—Perrin v. Johnson, App., 124 
S.W.2d 661—Phillips v, Alford, 
App., 90 S.W.2d 1060. 

9. Mo.—Grapette Co. v. Grapette 
Bottling Co., App., 286 S.W.2d 34. 

Season for rule 

“These statements are but expres¬ 
sions of the court’s attitude concern¬ 
ing the question in hand and form no 
part of the order made by the court 
in the case.” 

Mo—McKitterlck v. McKltterlck, 60 
S.W.2d 671, 673, 227 Mo.App. 1002 
Statement held not before court 
Court of Appeals cannot deter¬ 
mine whether trial court miscon¬ 
strued law In oral statement, made 
by him at conclusion of testimony 
in trial without Jury, since such 
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judgment on the facts so agreed,the reasons being 
that an agreed statement of facts is in the nature 
of a special verdict^^ and has the effect of findings 
of fact.13 

G^nclusions of law based on an agreed statement 
of facts are revicwable regardless of whether the 
conclusions were requested or objected to,^^ ^ al¬ 


though the judgment, findings, or rulings will not 
be disturbed if, as variously stated, they are au¬ 
thorized^^ or are supported by the facts,^® if the 
judgment can be sustained on any reasonable theory 
of law and facts,^^ 5 if there is any substantial evi¬ 
dence in the record to support the judgment,^® if 
the facts or any inference reasonably deducible 
therefrom tends fairly or reasonably to support it,^*^ 


11. Ill —Saltsman v. Sprlngrfleld I 
Life Ins. Co., 254 Ill.App. 440. I 
Me—Pennock v. Smith, 25 A.2d 227, 
138 Me. 303. 

Mass —Meadows v. Town Clerk of 
Saugus, 133 N.E.2d 498—Union Old 
Lowell Nat. Bank v. Paine, 61 N.E. 
2d 666, 318 Mass. 313--King Fea¬ 
tures Syndicate v. Cape Cod Broad¬ 
casting Co., 69 N.E.2d 481, 317 
Mass. 662—Pequod Realty Corpo¬ 
ration V. Jeffries, 51 N.E.2d 308, 
314 Mass. 713—Frati v. Jannini, 
116 N.E. 746, 226 Maas. 430—Na¬ 
tional Casket Co. v Sweet, 109 N. 
E. 942. 221 Maas. 587. 

Mich.—Kooman v. De Jonge, 162 N. 

W. 1016, 186 Mich. 292. 

Mo—Stanton v. Leonard, 130 SW.2d 
487. 344 Mo. 998. 

Martin v. Illinois Bankers Life 
Aasur. Co., App., 91 SW.2d 646— 
Bartlett v. National Finance Cor¬ 
poration, App., 73 SW.2d 451. 

Mont—Warren v. Chouteau County, 
266 P 676, 82 Mont. 116—Ham- 
mond-Dodson Co. v. Slattery, 216 
r. 323, 67 Mont. 489—Read v I.ew- 
Is and Clark County, 178 P. 177, 66 
Mont. 412. 

N.Y.—1165 Fifth Avenue Corp. v. 
Alger, 41 N.E.2d 461, 288 N.Y, 67, 
141 AL.R. 1157—Feist v. Fifth 
Ave. Bank of New York, 20 N.E. 
2d 388, 280 NY. 189. 

Okl.—First Nat. Bank v. Worley, 229 
P. 234, 100 Okl. 264—Anderson v. 
Keystone Supply Co., 220 P. 605, 93 
Okl. 224. 

Pa—Ehrlich v. Brogan, 105 A. 611, 
262 Pa 362. 

Tex.—The Praetorians v. Simmons, 
C1V.APP, 187 S.W.2d 238. 

4 C.J. p 652 note 73. 

Vaots prssnmptively decided not re- 
▼iewahle 

Where trial court made no ad¬ 
judication of some issues submitted 
for determination by stipulation of 
parties, all matters submitted but 
not adjudicated were disposed of by 
decision actually rendered, and since 
parties did not appeal or cross ap¬ 
peal from any part of the subjects 
thus presumptively decided they 
were not before supreme court for 
consideration. 

Neb.—^Watson Hay Co. v. Board of 
Educational Lands and Funds of 
Neb., 48 N.W.2d 711, 164 Neb. 618. 
Questions respecting the form of 
the notion will not be considered by 
the reviewing court where trial was 


had upon an agreed statement of 
facts, but it will determine the case, 
so far as may be, upon the merits. 
Mont.—Dolln v. Wachter, 288 P. 616, 

87 Mont 466. 

Effect of unnecessary matter In rec¬ 
ord 

Where the parties and the trial 
court treated the proceedings as a 
trial of an agreed case, an appeal 
from the Judgment entered therein 
will be treated as an appeal from a 
judgment in an agreed case, notwith¬ 
standing the presence in the record 
of unnecessary matter, such as a 
complaint and a motion for a new 
trial. 

Ind —State ex rel. Osborn v. Edding¬ 
ton, 195 N.E. 92, 208 Ind. 160. 

No Agreed statement or case 

(1) A statement of facts should 
not be treated as an agreed state¬ 
ment on appeal, in considering funda¬ 
mental error, where the statement 
was not copied in the transcript. 

Tex —Hogg V. Sinclair Oil & Gas Co., 

CiV.App, 38 SW2d 886. 

(2) Appellant was not entitled to 
have a case considered as an agreed 
case, as regards claims of fundamen¬ 
tal error, where the case was tried 
upon evidence not disclosed before 
trial 

Tex—Hogg V. Sinclair Oil & Gas 

Co , supra. 

4 C.J. p 662 note 73 [b]. 

(3) Submission of evidence in form 
of agreed statement of facts did not 
prevent trial court from making spe¬ 
cial findings of fact on request of 
partie.s, and stating conclusions of 
law thereon, and conclusions of law 
so stated, when properly excepted to, 
could be assigned as error on appeal, 
where case was not submitted as 
agreed case pursuant to statute. 

Ind.—Cleveland v. Palin, 199 N.E. 

142, 209 Ind. 382. 

Soopa of Alabama statuta 

A code section providing that par¬ 
ties in any suit or proceeding may 
make and file an agreed case contain¬ 
ing the points at issue between them, 
and that error may be assigned upon 
such agreed case being certified to 
and filed in the court of appeals or 
supreme court, *‘does not authorize 
the review of the trial court on the 
finding of facts based on conflicting 
evidence of the admission or exclu¬ 
sion of evidence relating to a disput¬ 
ed issue of fact, but Is limited in its 
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scope to an 'agreed' case presenting 
questions of law as In case of a spe¬ 
cial verdict or demurrer to the evi¬ 
dence " 

Ala.—Williams v. State, 112 So. 193, 
216 Ala. 586. 

12. Mo.—Martin v. Illinois Bankers 
Life Assur. Co, App., 91 S.W.2d 
646. 

Tex.—Ocean Accident & Guarantee 
Corporation v Riggins, Civ.App, 
291 S.W. 276—Darr v Johnson, 
Civ.App., 267 S.W. 682, affirmed! 
Johnson v. Darr, 272 S.W. 1098, 
114 Tex 516 
4 C.J. p 652 not© 73 [a] 

13. Mont —^Warren v. Chouteau 
County, 265 P. 676. 82 Mont. 115 

Utah—J. Nebeker & Son v Los An¬ 
geles & S. L. R. Co, 104 P.2d 230, 
99 Utah 226. 

**No findliigs of fact are necessary 

to a review." 

Fla.—Skivosen v. Brown, 136 So. 678, 
101 Fla. 1389. 

13.6 N.M.—Marsh Aviation Co. v. 
State Corp Commission, 228 P 2di 
959, 65 NM. 178. 

14. Ga—White County Bank v. 
Clermont State Bank, 140 SE 767, 
37 Ga.App 268. 

15. Iowa—Home Ins Co, N. Y., v 
Fidelity-Phenix Fire Ins. Co., 279- 
N.W 426, 225 Iowa 36 

Mass—Bordier v Davis, 132 NE 
171, 239 Ma.ss 448 

16.6 Mo—Murphy v Doniphnn Tele¬ 
phone Co., 147 SW2d 616, 347 Mo. 
372. 

16. Mo—Headley v. Central Life 
Ins. Co. of Illinois, App., 227 S.W. 

920. 

Judgment not warranted 

Where the evidence in a cause 
tried by the court on an agreed state¬ 
ment does not warrant judgment for 
plaintifT. reversal and Judgment nil 
capiat must follow. 

W.Va.—Hatfleld v. Cabell County 
Court. 84 S.E. 335, 76 W.Va. 695. 
Complaint as to evidence held bad 
"Appellant's complaint the Judg¬ 
ment is contrary to the evidence is 
not good. The case was tried on an. 
agreed statement." 

Kan.—^Houts v. Fritz, 64 P.2d 920, 

921, 143 Kan. 867. 

17. Ind.—Old Colony Ins. Co. v. 
Kolmer, 186 N.E. 61, 78 Ind-App.. 
478. 
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or except on determination that there is insufficient of excluded evidence in that connection .22 
evidence to support it. Except where merely a question of law is in- 

The reviewing court will generally not consider volved,22-6 or where the entire facts with respect 
alleged error in giving or refusing instructions,^® to all of the issues are not stipulated,the court 
or matter in abatement,or the sufficiency of the and all the parties are bound by the agreed state- 
pleadings ,20 or whether the agreed facts sustain a ment of facts,^3 and only the facts set out in the 
plea interposing a good defense nor, where dam- agreed statement or questions arising thereon can 
ages were agreed upon, will it consider the bearing be considered by the reviewing court but the in- 


Mo.—Rubin v. Bassakin, App., 130 S. 
W.2d 224—Anderson v. Arnold- 
Strongr Motor Co., 88 SW.2d 419, 
229 Mo.App. 1170. 

17. B loAva.—Home Ins. Co., N. T., v. 
Pidellty-Phenlx Fire Ins. Co., 279 
N.W. 425, 225 Iowa 36. 

18. Mo.—Bartlett v. National Fi¬ 
nance Corporation, App., 73 S.W. 
2d 451. 

4 C.J. p 653 note 74. 

19. NH—Libbey v. Hodffdon, 9 N. 
H. 394—Morse v. Calley, 5 N.H. 
222 . 

■20. Tex—Jones v. Hext, Civ.App., 
67 S.W.2d 441. 

4 C J. p 653 note 76. 

Yarlancs between pleadlnflre and facte 

Where a case was tried on an 
agreed statement of facts, the su¬ 
preme court on appeal from judg¬ 
ment for plaintiff will affirm the 
Judgment where under the facts as 
agreed to plaintiff is entitled to such 
Judgment, notwithstanding variance 
between such facts and the plead¬ 
ings, since in such case the plead¬ 
ings become immaterial except in so 
far as admissions therein contained 
are concerned. 

Mont —U S Nat Bank v. Great 
Western Sugar Co., 199 P. 245, GO 
Mont. 342. 

21. Md—Robey v State, 50 A. 411, 
94 Md. 61, 89 Am S R. 405. 

22. Mass —N J Magnam Co v. Ful¬ 
ler, 111 NE. 399, 222 Mass. 530. 

22.5 Period of limitation 

Question of whether cause of ac¬ 
tion submitted on agreed facts was 
barred by limitation, raised but not 
passed on in trial court and court of 
civil appeals, was a question of law 
on agreed facts and would be con¬ 
sidered by supreme court. 

Tex.—City of Taylor v. Hodges, 186 
S.W 2d 61, 143 Tex. 441. 

22.10 Submission of further evi- 
denoe 

Where stipulation of facts author¬ 
ized either party to submit further 
oral or documentary evidence at time 
of trial and such further evidence 
was adduced, stipulated facts did not 
take place of findings, and, on ap¬ 
peal, appellate tribunal was not re¬ 
stricted to stipulation for facts of 
case. 

Cal.—Larkin v. Bank of America Nat. 
Trust & Sav. Ass'n. 209 P.2d 801, 
98 C.A.2d 594. 


▼ague or ambiguous statement not 
finding 

Where a case is tried on stipulated 
facts, the stipulation in each and 
every instance must be carefully ex¬ 
amined to determine whether the 
language used actually discloses a 
clear, positive, and definite stipu¬ 
lated fact, since an ambiguous, vague 
statement or word loosely used will 
not bind appellate court. 

Fla.—Troup v. Bird, 53 So.2d 717. 

23. Ala—Throckmorton v. City of 
Tuscumbia, 23 So.2d 547, 247 Ala. 
209. 

Fla—Columbia Bank for Co-opera¬ 
tives V. Okeelanta Sugar Co-op , 52 
So 2d 670 

Iowa—Brownlee v. Masterson, 247 
NW 481, 215 Iowa 993—Wood v. 
Ball. 188 N.W. 888, 194 Iowa 50. 
Kan—In re Kline’s Estate. 267 P.2d 
519, 176 Kan. 864. 

Md —Pepor v. Traeger, 136 A. 637, 
152 Md 174. 

Maas.—Azevedo v Mutual Life Ins. 
Co of New York, 31 N E 2d 659, 
308 Mass 216—Seder v. Gould, 174 
NE. 311, 274 Mas.s. 223, 76 A L.R. 
700. 

Mich —Pryor v. Briggs Mfg. Co., 20 
NW.2d 279, 312 Mich. 476, 161 A 
LR. 699 

N J —Klein v. Handler, 137 A. 833, 
5 NJMlsc. 662. 

Pa—Borough of State College v 
Pontius, 171 A. 293, 112 Pa.Super. 
440 

Tex—West Lumber Co. v. Goodrich, 
223 SW, 183, 113 Tex. 14. 

Va.—People's Bank of Southampton 
V. Merchants’ & Farmers’ Bank, 
147 S.E. 220, 162 Va. 520. 

Oontsutlon held frivolous 

In an action for rent, a contention 
on appeal that no obligation to give 
notice before vacating the premises 
existed was frivolous, in view of the 
assumption in the agreed state of the 
case that there was such an ob¬ 
ligation. 

N.J.—Klein v. Handler, 137 A. 833, 
5 N.J.Mlsc. 662. 

24. Ala.—Russell v. City of Selma, 
198 So. 452, 29 Ala.App. 652. 

Cal.—Larkin v. Bank of America 
Nat. Trust & Sav. Ass’n, 209 P.2d 
801, 93 C.A.2d 594. 

Iowa.—^Andrew v. Marshalltown 
State Bank, 227 N.W. 899, 209 Iowa 
277—Tirrill v. Miller. 218 N.W. 303, 
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206 Iowa 426—Wood v. Ball, 188 
N.W. 888, 194 Iowa 50. 

Ky.—Hayes v. West Virginia Oil, 
Gas & By-Products Co., 210 S.W. 
174, 183 Ky. 622. 

Minn.—Goodrich Sllvertown Stores 
of B. F. Goodrich Co. v. Pratt Mo¬ 
tor Co., 269 NW 464, 198 Minn. 
259—Olson V. Gopher State Benev. 
Soc.. 281 N.W. 43, 203 Minn. 267. 
Mo.—Gilmore v. Hibbs, 152 S.W.2d 
26. 347 Mo. 1072—Sanders v. Jones, 
147 SW2d 424, 347 Mo. 255. 

N Y —John Wanamaker, New York, 
Inc. V. Otis Elevator Co., 175 N.Y. 
S 78, 186 AppDlv 665, reheard 176 
NYS 905, 188 AppDlv. 978, modi¬ 
fied on other grounds 126 N.E. 718, 
228 NY. 192. 

Pa—Spangler v. Union Nat. Mount 
Joy Bank, 189 A 541, 125 Pa Super. 
31—Keller v. Davis. 187 A. 267, 123 
Pa.Super. 240—Shoener v. Schuyl¬ 
kill County, 163 A. 319, 107 Pa. 
Super. 114. 

S.D—Federal Deposit Ins. Corp , of 
Washington, D C, v. Western 
Surety Co, 285 N.W. 909, 66 S.D. 
503. 

Tex.—Hall v. Bradley, Civ.App., 283 
S.W. 874. 

Vt—Louden Machinery Co. v. Day, 
162 A. 370. 104 Vt. 520. 

4 C.J. p 653 note 78. 

Belief from agreement 

Whether plaintiff is entitled to be 
relieved of his agreement as to facts 
in action on case for negligence is 
primarily fact question, which may 
be raised only by petition to superior 
court, not in supreme court. 

N.H.—Jesukovich v. Laporte, 196 A. 
276, 89 N.H. 242. 

Testimony and exhibits 

Facts agreed to by the parties can¬ 
not bo supplemented on review by 
reference to testimony and exhibits. 
Vt.—Louden Machinery Co. v. Day, 
162 A. 370, 104 Vt. 620. 

Baw of another state 

Where facts are stipulated on re¬ 
view by writ of error, and parties 
treat contract Involved as subject 
to law of another state, reviewing 
court may not consider legal effect 
of contract as constituting absolute 
sale, conditional sale, or chattel 
mortgage, since law of foreign state 
is a question of fact not included 
in the stipulation. 

Colo.—Castle v. Commercial Inv. 
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elusion of inadmissible matter in the statement does 
not entitle it to consideration.25 The correctness 
of an agreed statement of facts cannot be questioned 
after the case is appealed.^® Such statement is to 
be construed reasonably,27 but has been held to be 
construed against the excepting party,28 and in cases 
of doubt appellate courts strongly incline toward the 
construction of stipulation adopted by the trial 

court. 2 8.6 

The reviewing court considers the case as if try¬ 
ing it originally, as discussed infra § 1661, and con¬ 
siders the questions involved without reference to 
the decision of the trial court,29 or to findings made 
by it;29 and statements which manifestly amount 
to no more than an expression of the opinion of 


the trial court arc not binding on the reviewing 
court.2i An agreed statement of facts may be 
treated as an amendment to a pctition .22 

Sole question agreed on. Where it was agreed* 
that a specified question was the only matter for 
decision, that question alone is presented on ap¬ 
peal, 33 and other questions are not reviewable ;34 
and the determination of the question agreed upon 
determines the causc.35 

Inferences from agreed statement. Under some 
authorities, where a case comes before the reviewing 
court on an agreed statement of facts, it may draw 
its own inferences of fact, without regard to the 
inferences drawn by the court below.3® Under other 


Trust Corp., 66 P.2d 804, 100 Colo. 
191. 

Ztsmji not •xplalned 1)7 stipiaatea 
faots 

Reviewing court could not consider 
merits of various items which were 
not self-explanatory and were not 
explained by stipulated facta. 

S.D.—Beresford Independent School 
Dlst. V. Toomey. 273 N.W. 724, 65 
S.D. 328. 

flS. Conn —Lltchfleld v. City of 
Bridgeport, 131 A. 560, 103 Conn. 
565. 

96. Fla—Troup v. Bird, 53 So.2d 
717—Columbia Bank for Co-opera- 
tlvea V. Okeelanta Sugar Co-op., 
52 So.2d 670. 

Mo.—Hartman v, Chicago, B & Q. 
R. Co., 182 S.W. 148, 192 Mo.App. 
271. 

Tex.—Cousins v. Cousins, Civ App., 
42 SW2d 1043. 

Va—Sutton Co. v. Wise Contracting 
Co., 00 SE.2d 805, 197 Va. 705, 

27. Vt.—Boston Law Book Co. v. 
Hathorn, 127 A.2d 120—St Albans 
Hospital V. City of St. Albans, 176 
A. 302, 107 Vt. 69. 

28. Vt.—Boston Law Book Co. v 

Hathorn, 127 A 2d 120—St. Albans 
Hospital V. City of St Albans. 
176 A. 302. 107 Vt. GO—Grand 

Lodge of Vermont, F. & A. M. v. 
City of Burlington, 162 A. 368, 104 
Vt. 615. 

28.S N.M.—Southern Union Gas Co. 
V. Cantrell. 261 P.2d 646, 67 N.M. 
612. 

29. Mass.—Adams v. American Em¬ 
ployers Ins. Co. of Boatop, 198 N. 
E. 147, 292 Mass. 260—Sewall v. 
Elder, 181 N.E. 720. 279 Mass 473. 
Znoorrsot ooncliuioiui of the trial 

court from conceded facts are to be 
disregarded. 

Cal.—Pacinc Sewer Pipe Co. v. U. S. 
Fidelity & Guaranty Co., 197 P. 
332, 185 C. 616. 

Tex.—Strawn Independent 
School Diet. V. Stuart, Civ.App., 


21 S.W.2d 713, affirmed Stuart v. 
Strawn Independent School Dist., 
Com.App., 36 S.W.2d 480, motion 
overruled 39 S.W.2d 618—Hafale v. 
Canfield Mfg. Co., Civ.App., 268 S. 
W. 986. 

31. Ark.—Gibson v. Harrison, 63 S. 
W. 999, 69 Ark. 386, 64 L.R.A. 268. 

arounds of sastainiag motion not 
ooatrolliag 

In action where motion to strike 
and dismiss raised numerous 
grounds, and parties entered into a 
stipulation of facts for purpose of 
fully submitting motion, under such 
stipulation all questions Involved in 
motion were Intended to be con¬ 
sidered, notwithstanding trial court 
in sustaining motion declared It did 
so on ground that cause of action 
had ceased to exist without mention¬ 
ing other questions raised; and su¬ 
premo court, on review, would con¬ 
sider all questions. 

Iowa—State v. Otterholt, 16 N.W.2d 
529, 234 Iowa 1286. 

32. Ky.—Davis v. City of Newport, 
40 S.W.2d 281, 239 Ky. 610. 

Matters shown by record 

Where petition alleged as basis for 
action, and defendant admitted, that 
defendant lessee drilled well on 
plaintiffs’ lands and took gas there¬ 
from, and record showed that de¬ 
fendant paid royalties into court 
pending litigation, plaintiffs could 
not contend that since all pleadings 
were traversed of record by agree¬ 
ment, appeal must be decided solely 
on stipulation, which showed ex¬ 
istence of lease without expressly 
showing drilling of well which would 
make lease enforceable. 

Ky.—Ford v. Kentucky W, Va. Gas 
Co., 185 S.W.2d 953, 299 Ky. 465. 

33. Tenn.—Brummlt v Brown, 21 S. 
W.2d 626, 169 Tenn. 612. 

Tex.—Texas Credit Co. v. O’Farrell, 
ClvApp., 177 SW.2d 331—W. C. 
Belcher Land Mortg. Co. v. Clark, 
Civ.App., 238 S.W. 685, error re¬ 
fused. 


34. Colo.—Roberts v. Board or 
Com’rs of Conejos County, 28 P. 
2d 813, 94 Colo. 149. 

Miss.—Horn v. State, 104 So. 462. 
139 Miss. 574. 

35. Mo—Hoffman v. North Ameri¬ 
can Union, App. 66 S.W.2d 599. 

30. Ohio.—Chucales v. Royalty, 129 
NE2d 823, 164 Ohio St. 214, cer¬ 
tiorari denied 76 S Ct. 781, 351 U.S. 
926, 100 L.Ed. 1456 

Inferences from agreed statement of 
facts generally see Stipulations S 
25. 

Z& Massachnsetts 

(1) There is authority supporting 
the rule of the text. 

Mass —Bay State York Co. v. Marvix, 
Inc., 119 NE2d 727, 331 Mass. 
407—Kuzmeskus v. Pickup Motor 
Co, 116 N.E.2d 461, 330 Mass. 490— 
Union Old Lowell Nat. Bank v. 
Paine. Cl N.E 2d 666, 318 Mass. 
313—Murphy v. Mlettlnen, 69 N.E. 
2d 252, 317 Mass. 6.33—Gonoral 

Heat & Appliance Co. v. Goodwin, 
64 N.E 2d 676, 316 Mass?. 3—In re 
Ray, 49 NE 2d 891, 314 Mass. 195— 
Hayes v. Lumbermens Mut. Cas¬ 
ualty Co., 37 NE2d 121, 210 Mass. 
81—^Howell v. First of Boston In¬ 
ternational Corporation, 34 NE2d’ 
633, 809 Mass. 194—Azevedo v. 

Mutual Life Ins. Co. of New York, 
31 NB.2d 669, 308 Mass 216—Gar 
Wood Industries v. Colonial 
Homes, 24 N.E.2d 767, 305 Mass. 
41, 126 A.L.R. 691—Jones v. Swift, 
16 N.E 2d 274, 300 Mass 177—Pal- 
ley V. Worcester County Nat. Bank, 
196 N.E. 717, 290 Mass. 601—Stuart 
V. Sargent, 186 N.E. 649', 283 Mass. 
636. 

(2) Statute relating inferences 
to be drawn by court on a case statedv 
was designed to make practice on ap¬ 
peal on cases stated at law conform 
to practice on appeal in equity cases 
submitted on agreed facta or on re¬ 
port of a master. 

Mass.—U. S. Fidelity & Guaranty 
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authorities, inferences of fact cannot be drawn from 
the agreed statement,®*^ unless the case was submit¬ 
ted with power to draw such inferences of fact as 
are warranted,®* and even then it has been held that 
all warranted inferences drawn by the lower court 
arc established beyond revision in favor of ap¬ 
pellee;*® under still other authorities, only neces¬ 
sary inferences from the agreed statement may be 
drawn or considered on review.^® 

§ 1459. -Review Dependent on Certifica¬ 

tion of Evidence or Facts Proved 

Undar ttatutet to providing, where the record con¬ 
tain! oniy a certificate of the evidence, the appellate court 
conaiders oniy the prevaiiing party’s evidence, and will 
reverse only If, after rejecting the exceptor’s parol evi¬ 
dence and giving fuil credit to the adverse party’s, the 
judgment of the court beiow still appears wrong. 

Under statutes so providing, where the record 
contains only a certificate of the evidence and not 
of the facts proved, the appellate court will consider 
only the evidence introduced by the party prevailing 
and will not reverse the judgment unless, after re¬ 
jecting all the parol evidence of the exceptor and 
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giving full faith and credit to that of the adverse 
party, the judgment of the court below still appears 
to be wrong.^t Especially is this true where the 
verdict has been approved by the trial judged* or 
where it appears that there have been two mis¬ 
trials.^* 

It is for the appellate court to determine whether 
a certificate on appeal in the form of a certificate 
of evidence shall be treated as one of facts or of evi¬ 
dence and it has been held that, where the mat¬ 
ters certified in form as facts in the bill of excep¬ 
tions arc in any respect conflicting, such certificate 
must be treated as containing the evidence and not 
the facts.^® On the other hand, where a bill of 
exceptions is in form a certificate of the evidence 
and there is no conflict therein, the appellate court 
may treat it as an equivalent of a certificate of 
facts.^* 

When the bill certifies, although improperly, the 
evidence, and not the facts, and the evidence is con¬ 
flicting, the appellate court will not decline to con¬ 
sider it in a case in which, after rejecting all the 
conflicting parol evidence of the exceptor and giving 


Co. V. English Const. Co., 20 N.E. 
2d 939. 303 Mass. 105. 

(3) However, It has been said, 

^‘The case was heard as a case stated. 
It presented only a question of law 
and left no room for Inferences . • 

It is to be considered in the same 
way on appeal." 

Mass—Goewey v. Sanborn, 179 N.E. 
237. 239, 277 Mass 168. 

(4) "The agreed statement of facts 

on which the presiding judge direct¬ 
ed a verdict for the plaintiff is not 
within St.l913, c 716, S 5, permitting 
inferences of fart by . , . [the 

supreme judicial] court." 

Mass —Boynton v. American Express 
Co., 108 NE. 942, 221 Mass. 237. 

37. Mil —McColgan v. Hopkins, 17 
Md. 395. 

4 C.J. p 653 note 80. 

38. Mass.—Webber v. Cambridge- 
pert Sav. Bank, 71 NE. 667, 186 
Mass. 314. 

4 C.J. p 653 note 81. 

ZafersnosB In ooort of last resort 
A stipulation that the supreme 
Judicial court as well as the superior 
court, sitting without a jury, might 
draw Inferences of fact from an 
agreed statement of facts, submit¬ 
ted as evidence, if effective, would 
produce a result similar to that of a 
case stated, with respect to author¬ 
ity of supreme judicial court to draw 
inferences of fact from "agreed 
statement." Where, however, an 
agreed statement of facts submitted 
as evidence is not a case stated, su- I 
perior court could draw inferences I 


from it as it could from other evi¬ 
dence, but the supreme judicial court 
could review the inferences only to 
extent of determining whether they 
were unwarranted as matter of law. 
Mass.—Scaccia v. Boston Elevated 
Ry. Co.. 57 N.E2d 761, 817 Mass. 
246. 

39. Mass —Webber v. Cambridge- 
port Sav. Bank, 71 N.E. 667, 186 
Mass 314. 

Utah—J Nebeker & Son v. Los An¬ 
geles & S, L. R. Co., 104 P.2d 230, 
99 Utah 226. 

40. Md.—Vansant v. Roberts, 3 Md. 
119. 

Zaferanoss following as a matter of 
law 

On appeal from judgment in con¬ 
troversy submitted on agreed facta, 
no Inferences could be drawn from 
the agreed facts except inferences 
following as a matter of law. 

N.Y.—Morrissey v. New York State 
Bmp. Retirement System, 84 N E. 
2d 627, 298 N.Y. 442. 

In Vermont 

(1) There is authority supporting 
the rule of the text. 

Vt.—Toussaint v. Stone, 77 A.2d 824, 
116 Vt. 425—Town of Milton v. 
Bruso, 10 A.2d 203, 111 Vt. 82— 
St. Albans Hospital v. City of St. 
Albans. 176 A. 302, 107 Vt. 69— 
Louden Machinery Co. v. Day, 162 
A. 870, 104 Vt. 620—Grand Lodge 
of Vermont, F. & A. M. v. City of 
Burlington. 162 A. 368, 104 Vt. 
616—Drew v. Bowen, 146 A. 264, 
102 Vt. 124—City of Barre v. Town 
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I of Bethel, 146 A. 410, 102 Vt. 23— 
Hooper v. Kennedy, 137 A. 194, 100 
Vt. 314. 

(2) It has been held, however, that 
where a case comes up on an agreed 
statement of facts, its determination 
must be based on the facts thus ap¬ 
pearing, and no inferences can be in¬ 
dulged to support the Judgment. 

Vt —City of Barre v. Barre & Chelsea 
R. Co, 123 A. 427, 97 Vt. 398, 37 A. 
L.R. 207. 

41. Va.—Parsons v. Maury, 44 S.B. 

768, 101 Va. 616. 

4 C.J. p 653 note 83. 

Buis othsrwlss szprssssd 
Where a case has been heard by 
the court and the evidence is certl- 
fled, it is to be heard on a writ of 
error as on a demurrer by defend¬ 
ant to the evidence. 

Va.—Delaware, L. & W. R. Co v. Cot¬ 
ton. 76 S.B. 122, 113 Va. 562—Par¬ 
sons V. Maury. 44 S.E. 758, 101 Va. 
616—Gray v. Rumrlll, 44 S.B. 697, 
101 Va. 507. 

48. W.Va—Buck v. Newberry, 47 S. 

E. 889, 66 W.Va 681. 

4 C J. p 663 note 84. 

43. Va.—Bohn v. Newton, 81 Va. 
480. 

44. Va.—Norfolk, etc., R. Co. v. 
Ferguson, 79 Va. 241. 

Read v. Commonwealth, 22 Gratt. 
924, 63 Va. 924. 

45. W.Va.—Black v. Thomas, 21 W. 
Va. 709. 

46. W.Va.—Morgan v. Fleming, 24 
W.Va. 186. 

4 C.J. p 653 note 88. 
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full faith and credit to all the evidence of the ad¬ 
verse party, the decision of the trial court still ap¬ 
pears to be wrong; and in such a case the court 
will treat the certificate the same as it would a 
demurrer to evidence.^*^ 

§ 1460. - Review Dependent on Findings 

of Fact and Conclusions of Law 

a. General rules 

b. Holdings in particular jurisdictions 

c. Requisites and sufficiency of findings 

d. Limitation of reviewing court to con¬ 

sideration of facts found 


a. general Buies 

It may be atated aa a ganaraf rula, that whara there 
waa a trial to the court without a Jury, laauea or aaeign- 
menta of error aa to which no findings of fact or conclu- 
aiona of law ware requested or made will not be con¬ 
sidered on review, and the Judgment will be upheld if 
supportable on any theory. 

Generally, where the case was tried to the court 
without a jury, issues or assignments of error as 
to which no findings of fact or conclusions of law 
were requested or made will not be considered on 
review,^ 8 and where such findings or conclusions 
were not requested or made, the judgment will be 


47. W.Va.—Moreran v. Fleming, su¬ 
pra—Newlin V. Beard, 6 W.Va. 110. 

48. Ala.—Alabama Gas Co. v. City 
of Montgomery, 80 So.2d 651, 249 
Ala. 267—Hamilton v. Pruitt, 89 
So. 79. 206 Ala. 68. 

Cal.—^Abrams v. American Fidelity 
& Cas. Co., 196 P.2d 797, 82 C.2d 
288—Fuentes v. Ling, 130 P.2d 121. 
21 C.2d 69—Denman v. Smith, 97 
P.2d 461. 14 C.2d 762—Beeson v. 
Schloss. 192 P. 292, 183 C. 618. 

Smith V. Board of Ed. of Los 
Angeles City Junior College Diet., 
173 P.2d 866, 76 C.A 2d 662—Tay¬ 
lor V. Taylor, 103 P.2d 676, 39 C.A 
2d 618—Bruce v. Sibeck. 78 P.2d 
741, 26 C.A.2d 691—Dunne v. White, 
210 P. 839. 69 C.A. 370. 

Colo.—Board of Com’rs of Moffat 
County V. Utah-Colorado Land & 
Livestock Co., 73 P.2d 987, 101 
Colo. 372. 

Conn.—Carrington v. Bredice, 123 A. 
2d 869, 143 Conn. 729—Stanley v. 
City of Hartford, 103 A.2d 147, 140 
Conn. 643—^Attrula v. Attruia, 98 
A.2d 632, 140 Conn. 73—Krauss v 
Crawford, 62 A.2d 1, 133 Conn. 430 
—Mead v. Town of Greenwich, 38 
A.2d 796, 131 Conn. 273—Cramer 
V. Kolodney & Meyers, 29 A.2d 679, 
129 Conn. 468—Lowe v. Kohn, 20 
A.2d 407, 128 Conn. 45—Bagre v. 
Daggett Chocolate Co., 13 A,2d 767, 
126 Conn. 669—Lusas v. St. Pat¬ 
rick’s Roman Catholic Church 
Corp of Waterbury, 193 A. 204, 123 
Conn. 166, 111 A.L.R. 763—Calaml- 
ta V. De Ponte. 187 A. 129, 122 
Conn. 20—Munson v. Atwood, 142 
A. 737, 108 Conn. 285—Reinholtz v. 
Carlson, 123 A. 12, 100 Conn. 123— 
Rabinowltz v. Apter, 96 A. 167, 90 
Conn. 1. 

Ill.—Passent v. Peter Vredenburgh 
Lumber Co., 60 N.E 2d 39, 326 Ill. 
App. 260. 

Ind.—Bundy v. McClarnon, 118 Ind. 
166, 20 N.E. 718. 

Kaufmann v. Millies. 18 N.E.2d 
970. 106 Ind.App. 569. 

Iowa.—Eno V. Adair County Mut. 
Ins. Ass’n, 294 N.W. 323, 229 Iowa 
849—Mason Tire & Rubber Co. v. 


Lock, 194 N.W. 78—Veatch v. Ay¬ 
ers, 189 N.W. 979. 

Mass.—Cohn v. Carlisle, 37 N E.2d 
260, 310 Mass. 126—Lariviere v. 
Boucher, 8 N.E 2d 353. 297 Mass. 27 
—Means v. Leveronl, 7 N.E.2d 418, 
297 Mass. 61. 

Mich.—Maine v. Neuman, 233 N.W. 
356, 262 Mich. 392—American 

Steel & Wire Co. v. Lippman, 222 
N.W. 74, 246 Mich. 211—Buiten- 
dorp V. Moore, 217 N.W. 792, 242 
Mich. 61—Smarr v. Colgrove, 217 
N.W. 776, 242 Mich. 66—Evange¬ 
list V. Falzerano, 216 N.W. 369, 241 
Mich. 62—Edward W. Alexander 
Co, V. Griggs. 214 N W. 937, 240 
Mich. 71—Sherman v. Sherman, 206 
N.W. 362, 232 Mich. 667—Robbins 
V. Simons Sales Co., 188 N.W. 370, 
218 Mich. 669—Simon v. Zarevich, 
181 N.W. 979. 213 Mich. 662. 

Minn.—O’Donnell Shoe Co. v. Benson 
Co-op. Mercantile Co., 221 N.W. 426, 
175 Minn. 382. 

Mo.—Horn v. Owens, 171 S.W.2d 
686—Nulsen v. National Pigments 
& Chemical Co., 146 S.W,2d 410, 
346 Mo. 1246—City of Brookfield 
V. McCollum, 6 S.W.2d 10, 319 Mo 
824—St Louis Union Trust Co v 
Perrigan, 223 S.W. 436—St. Louis 
Union Trust Co. v. Tant, 223 S W. 
436. 

Mortgage Inv. Co. v. Robinson, 
163 S.W.2d 77, 236 Mo.App. 187— 
Wakefield v. Dinger, 136 SW.2d 
17, 234 Mo.App. 407—Stratman v. 
Norge Co. of Mis.souri, 124 S.W 2d 
672, 233 Mo.App. 690—Seneca Tex¬ 
tile Corp. V. Missouri Flower & 
Feather Co., App, 119 S W.2d 991— 
West V. West, App., 110 SW.2d 
398—Merritt v. Metropolitan Life 
Ins. Co., App., 66 S.W.2d 967. 

N.H.—^Ayers v. Gordon, 46 A.2d 666, 
94 N.H. 30. 

N.J.—Zager v. Adams, 164 A. 411, 9 
N.J.Misc. 453. 

N.M —Goodgion v. Commercial Ins. 
Co., 287 P.2d 236, 60 N.M. 39— 
Veale v. Eavenson, 192 P.2d 312, 
62 N.M. 102—Wilson Oil Co. v. 
Hardy, 164 P.2d 209, 49 N.M. 337, 
162 A.LR. 292—Carlisle v. Walk¬ 
er, 136 P.2d 479, 47 N.M. 83—Mos¬ 
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ley V. Magnolia Petroleum Co., 114 
P.2d 740, 46 NM. 230—Torres v. 
Thompson, 87 P.2d 676, 43 N.M. 
160—N. H. Ranch Co. v. Gann, 82 
P.2d 632, 42 N.M 630—Sterling v. 
Burran, 76 P.2d 469, 42 N.M. 216— 
Reagan v. Dougherty, 62 P.2d 810, 
40 N M. 439—National Mut. Sav¬ 
ings & Loan Ass’n v. Hanover Fire 
Ins. Co. of City of New York, 63 
P.2d 641, 40 NM. 44—Standard Oil 
Co. of California v Brown, 62 P.2d 
1089. 40 NM. 18—Gilbert v New 
Mexico Const. Co, 44 P 2d 489— 
Painter v. Sutherland, 19 P 2d 188, 
37 NM. 113—Anderson v. Clardy, 
1 P2d 120, 35 NM 440—Davis v. 
Tarbutton, 298 P. 941, 35 N M. 
393—McKee v. Woods. 291 P 292, 
35 NM 168—Harris & Maldonado 
V. Sperry. 290 P 1022, 35 N M. 
52—Alexander Hamilton Institute 
V. Smith, 289 P 596, 35 NM 30 

N Y.—Paingnaert v Moss, 64 N E.2d 
337, 295 N.Y. 18. 

Johnson v Lawson, 147 NTS 
2d 261, 1 AD 2d 762 

Ohio.—Shunk v Shunk Mfg Co, 93 
NE2d 321, 86 Ohio App 467. 

Or—Union Pac. R. Co. v. Anderson, 
120 P2d 578, 167 Or 687—Meyer 
v. Barde, 228 P 121, 112 Or 197 

SD—Bailly v. Farmers’ State Bank 
of Sisseton, 150 NW. 942, 35 S.D. 
122 . 

Vt.—J. O Bilodeau & Co. v Reed, 126 
A.2d 118 

Wls—Pluck V. MeirofC, 213 N.W. 474, 
192 Wis 480. 

4 C.J. p 655 notes 4, 13. 

Zb. Tazas 

(1) Rule of the text prevails. 

Tex —Kinney v Shugart, Civ App., 
234 S.W.2d 461, error refused— 
Findley v. Southern Sales Co., Civ. 
App., 229 S.W 2d 421, error re¬ 
fused—^Wilkinson v. Paschall, Civ 
App., 210 S.W.2d 216—Lawrence v. 
Pennsylvania Cas. Co., Civ App., 
175 S.W.2d 972—Bates v. Stinnett, 
Civ.App., 170 S.W.2d 644—Pollock 
V. Wuntch, Civ.App., 150 S.W.2d 
392—Moreland v. Quante, Civ.App., 
134 S.W.2d 316, error refused 134 
S.W.2d 318, 134 Tex. 165—Rachford 
V. Glover, Civ.App., 123 S.W.2d 700, 
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upheld if it may be supported, under the pleadings | and evidence, on any theory.** 


error dismissed, Judgment cor¬ 
rect—Preibisch v. Lay, Civ.App., 
122 S.W.2d 670—Service Parts Co. 
V. Bizzell, Civ.App.. 120 S.W.2d 
919—Gardner v. Gardner Park 
Amusement Co, Clv.App., 119 S.W. 
2d 1064—Perry v. Venable, Civ. 
App., 112 S.W.2d 1069, error dis¬ 
missed—Safety Inv. Co. v. Na¬ 
tional Bond & Mortgage Corp., Civ. 
App, 109 S.W.2d 1117—Johnson v. 
•Ortiz Oil Co., Clv.App„ 104 S.W.2d 
543—Joyce v. First Nat. Bank, Civ. 
App., 99 S.W.2d 1092—Goodwin v. 
Abilene State Bank, Civ.App., 20 
S.W.2d 1090—Morrison v. Sewell. 
Civ.App, 4 S.W 2d 1029—Earle v. 
Blankenbecker, Civ.App., 297 S.W. 
231—Grant v. Grant, Civ.App., 286 
S.W. 647. 

(2) That evidence showed certain 
facts could not be urged as grounds 
for aflirming Judgment, where no 
findings were requested on such is¬ 
sues. 

Tex —Goodwin v. Abilene State 
Bank, supra. i 

(3) It has been said, however, 

‘‘The . . . contention is that, be¬ 

cause the court filed no findings of 
fact or conclusions of law, and be¬ 
cause no bills of exception were tak¬ 
en, the appellant has no basis for 
specific a.ssignmenta of error. These 
contentions are without merit and 
are all o\erruled" 

Tex.—City of Panhandle v, Bickle, 
Civ.App, 31 SW2d 843 

Xa Washington 

(1) There is authority supporting 
the rule of the text. 

Wash—Smith v. John Hancock Mut. 
Life Ins Co of Boston, Mass., 193 
P.2d 856, 30 Wash 2d 901—Furni¬ 
ture AVorkers’ Union Local 1007 v 
United Brotherhood of Carpenters 
and Joiners of America, 108 P.2d 
651, 6 Wash 2d 654. 

(2) The failure of the trial court 
to make a special finding touching 
the rescission of a contract cannot, 
however, it has been held, relieve 
the appellate court of the duty to 
consider it when made an assignment 
of error, even though such finding 
was not requested. 

Wash—Salnsbury v. Wapato Fruit 
& Cold Storage Co., 232 P. 331, 132 
Wash. 456. 

Appeal from order setting aside ver¬ 
dict 

In the absence of any findings, the 
only assignments of error which can 
be considered on appeal from an or¬ 
der setting aside a verdict are those 
based on the granting of the motion 
for such order. 

Conn.—Relnholtz v. Carlson, 123 A. 
12, 100 Conn. 123. 


Ass i gnm e nt dsaling with dam. 

ages for waste on land sued for. 
Ala.—Hamilton v. Pruitt, 89 So. 79, 
206 Ala. 68. 

Xrror in the court’s written opin¬ 
ion will not be reviewed on appeal 
if appellant did not request the court 
to make findings of fact and state 
conclusions of law. 

Colo.—Shideler v. Fisher, 67 P. 864, 
13 Colo.App. 106. 

Bvldenoe will not hs reviswed in 

search of facts regarding which no 
request was made of the trial court. 
N.M.—Standard Oil Co. of California 
v. Brown. 62 P.2d 1089, 40 N.M. 
18—McKee v. Woods, 291 P. 292, 35 
N.M. 168. 

Judgment as including nscsssary 
findings 

(1) Where, in a case tried without 
a jury, no findings of fact were 
made, “the Judgment of the court in 
favor of defendants amounts to a 
finding in favor of defendants on 
every disputed issue of fact,” and In¬ 
cludes “a finding of every issue of 
fact necessary to support that Judg¬ 
ment.” 

Kan—Kennedy v. Spalding, 53 P.2d 
804, 805, 143 Kan. 76. 

(2) Presumptions as to implied 
findings where no findings or con¬ 
clusions were requested or made see 
Infra § 1564 h. 

Law of foreign state 

Where the trial court found that 
an insurance policy was an Illinois 
contract and that the Illinois stat¬ 
ute as to incontestibillty was appli¬ 
cable, but failed to make any finding 
as to the law of Illinois as decided 
by the supreme court of that state, 
decisions of the supreme and appel¬ 
late courts of Illinois cited by par¬ 
ties are not controlling on appeal but 
will be given such consideration as 
in the reviewing court’s Judgment 
they are entitled to. 

Ind,—New York Life Ins. Co. v. 
Adams, App., 145 N.E. 499, affirmed 
176 N.E. 146, 202 Ind. 493. 

Whers the court’s finding is a gsn- 
eral oils 

(1) Assignments that the court 
erred in its conclusions of law on 
the findings and on the facts will 
not be considered. 

Ind.—Kahn v. Hayes. 63 N.E. 430, 
22 Ind.App. 182. 

4 C.J. p 655 note 7. 

(2) Where the record fails to show 
a separate statement of the findings 
of fact and conclusions of law, or 
that either party requested it, and 
the finding Is general, the case is not 
in that condition which will author¬ 
ize the appellate court to determine 
whether error was committed or not. 
Kan.—State v. Moore, 263 P. 798, 125 

Kan. 334. 

4 C.J. p 665 TOte 9. 
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(3) When the trial court's finding 
is general, the supreme court on ap¬ 
peal will not review the evidence, If 
it reasonably tends to support the 
issues on which such finding Is based, 
to determine the sufficiency thereof. 
Okl.—^Denison v. Phipps, 211 P. 83, 

87 Okl. 299. 

(4) Where the findings of the trial 
court were general, they are not 
within the rule that decisions of a 
trial court on disputed matters of 
fact will not be disturbed on appeal, 
unless clearly against the evidence. 
Wis.—Durkin v. Macheaky, 188 N.W. 

97, 177 Wis. 696. 

(5) Court of appeals must apply 
true law to case submitted on agreed 
statement of facts on appeal from 
Judgment on general verdict rendered 
by court sitting as Jury without fact 
findings. 

Mo.—Cave v. Missouri Ins. Co, App., 
102 S.W.2d 766. 

(6) General finding of facts by 
trial court must stand as sufficient 
on appeal, in absence of request for 
special fact findings. 

Wyo—Fuchs v. Goe, 163 P.2d 783, 
166 A.LR. 1329. 

(7) Where neither party requested 
court to make findings of fact, and 

I judgment was on a general finding, 
and all evidence was brought up for 
purpose of having supreme court 
consider the assignment of error 
that Judgment was not supported by 
the evidence, court’s special findings 
of fact were not complete and were 
not of controlling effect on appeal. 
Wyo —^Hanna State & Savings Bank 
V. Matson, 77 P.2d 621, 53 Wyo. 1. 

49. Ariz.—Tang v. Avitable, 264 P.2d 
835, 76 Ariz. 346—Grizzle v. Run- 
beck, 244 P.2d 1160, 74 Ariz. 92— 
In re Gary’s Estate, 211 1* 2d 816, 
69 Ariz. 228—Town of Wickenburg 
V. Sabin, 200 P.2d 342, 68 Ariz. 
75—Kubby v. Hammond, 198 P.2d 
134. 68 Ariz. 17—Grimm v. Beard, 
161 P.2d 924, 63 Ariz. 281—In re 
Brashear’s Estate, 96 P.2d 747, 64 
Anz 430—Perkins v. First Nat. 
Bank. 56 P 2d 639, 47 Ariz. 376, 
Certiorari denied Perkins v. Hon¬ 
orable Supreme Court of State of 
Arizona, 57 S.Ct. 20. 299 U.S. 640, 
81 L.Ed. 397—Pbcenix Safety Inv. 
Co. v. James, 237 P. 968, 28 Ariz. 
614—Babbitt & Cowden Live Stock 
Co. v. Hooker, 230 P. 722, 28 Ariz. 
263—Tom Reed Gold Mines Co. v. 
United Eastern Mining Co.. 209 P. 
283, 24 Ariz 269, certiorari denied 
43 set. 165, 260 U.S. 744, 67 L.Ed. 
492. 

Cal.—Kerry of Cal. v. Lefkowltz. 280 
P.2d 910, 131 C.A.2d 389—Jappe v. 
Mandt. 278 P.2d 940, 130 C.A.2d 
426—First Nat. Trust & Sav. Bank 
of San Diego v. Cerveny, 208 P.2d 
1018, 88 C.A.2d 265—Childers v. 
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In the absence of such findings or declarations, ft f evidence, or the existence of any evidence, to sustam 
is held by some authorities that the sufficiency of j the judgment rendered is the only reviewable ques- 


Chllders, 168 P.2d 218, 74 C.A.2d 66. 
Idaho.—Naccarato v. Village of 
Priest River, 196 P.2d 870, 68 Idaho 
868. 

Mo.—Crawford v. Arends, 176 S.W. 
2d 1, 361 Mo. 1100—^Losslng v. 
Shull, 173 S.W.2d 1, 861 Mo. 342— 
Hiatt V. Hiatt, 168 S.W.2d 1087— 
ZJonley v. Crown Coach Co., 169 S. 
W.2d 281, 348 Mo. 1243—^Murphy v. 
Doniphan Telephone Co., 147 S.W. 
2d 616, 847 Mo. 872—Carter-Waters 
Corp. V. Buchanan County, 129 S. 
W.2d 914—St. Liouls-San Francisco 
Ry. Co. V. Dillard, 48 S.W.2d 1034, 
328 Mo. 1164—Briggs v. Kansas 
City Joint Stock Land Bank, 40 S. 
W.2d 682, 828 Mo. 28. 

Townsend v. Lawrence, App., 267 
S.W.2d 489—Bveloff v. Cram, 161 
S.W.2d 86, 236 Mo.App. 1013— 

Heath v. Perky Bros. Transfer & 
Storage Co., App., 167 SW.2d COO— 
Mortgage Inv. Co. v. Robinson, 163 
S.W.2d 77, 236 Mo.App. 187—Fulton 
V. Kansas City Life Ins. Co., 148 
S.W.2d 681, 236 Mo.App. 78—Ear- 
hart V. A. O. Thompson Lumber 
Co., App., 140 S.W.2d 760—State ex 
rel. Ray & Son v. Kelly, App., 131 
S.W. 2d 371—Perrin v, Johnson, 
App,, 124 S.W.2d 661—Dennis v. 
Grand River Drainage DIst. of Liv¬ 
ingston and Linn Counties, App., 
118 SW.2d 113—Cave v. Missouri 
Ins. Co., App., 102 S.W.2d 766— 
Paulson v. Hartzel, App., 93 S.W. 
2d 1096—Metropolitan Life Ins. 
Co. V. Erdwins, App., 88 S.W.2d 
697—North Side Finance Co. v. 
Sparr, App., 78 S.W.2d 892—Bailey 
V. Jamestown School Dlst. No. 11, 
Moniteau County, App., 77 S.W.2d 
1017—Eutsler v. Mixon, App., 77 
S.W.2d 655—Shutts v. Tower Grove 
Bank of St. Louis, App., 74 S.W,2d 
489—Labaddie Bottoms River Pro¬ 
tection Dlst. of Franklin County v. 
Randall, App., 68 S.W.2d 871— 
Gardner v. North Kansas City Al¬ 
falfa Mills, App., 61 S.W.2d 374— 
School Dist. of Independence ex rel. 
Whalen v. Wilcox, App., 68 S.W. 
2d 1009—Maxey v. Ralley & Bros. 
Banking Co., App., 67 S.W. 2d 
1091—Malone v. Moberly, App., 66 
S.W.2d 1008—No Dust O Co. v. 
Home Trust Co., App., 46 S.W.2d 
203—^Recording Thermometer Co. 
V. Missouri Fruit Exchange, App., 
46 S.W.2d 191—Shapiro Upholster¬ 
ing Co. V. Connors, App., 46 S.W. 
2d 892—Jabin v. National Accident 
Soc. of New York, 41 S.W.2d 874, 
226 Mo.App. 842—General Motor 
Acceptance Co. v. Thomas, App.. 33 
S.W.2d 1033—Shupe v. A. J. King 
Realty Co.. App., 29 S.W.2d 230— 
Bauer v. White, 29 S.W.2d 176, 226 
Mo.App. 270—First Nat. Bank of 
Fulton, App., 28 S.W.2d 368—Long 
Y, Montgomery. App., 22 S.W.2d 


206—^Warren v. Fritsch, App., 14 
S.W.2d 29—Longworth v. Farm¬ 
ers’ & Traders' Bank of Warsaw, 
300 S.W. 646, 222 Mo.App. 1— 

Casteel v. Dearmont, 299 S.W. 816, 
221 Mo.App. 1217—Farmers’ & 
Merchants’ State Bank of Cleve¬ 
land V. Ratliff's Estate, 297 S.W. 
84, 222 Mo.App. 216—Platte Val¬ 
ley Drainage Dist. of Worth Coun¬ 
ty v. National Surety Co., 296 S. 
W. 1083, 221 Mo.App. 898—Central 
Missouri Trust Co. v. Taylor, App., 
289 S.W. 658—In re Means’ Estate. 
App., 284 S.W. 186—Missouri Gas 
& Electric Service Co. v. Rea & 
Page Milling Co., 279 S.W. 727, 220 
Mo.App. 1067—Sidebottom v. Side- 
bottom, App., 255 S.W. 368—^Brown 
V. Houghton Const. Co., App., 227 
S.W. 137—Snyder v. Loyal Pro¬ 
tective Ins. Co., App., 196 S.W. 
1022. 

Tex.—City of West University Place 

V. Ellis, 134 S.W.2d 1038, 184 Tex 

222 . 

Hunnicutt v. Lee, Com.App., 38 
S.W 2d 672—Williams v. Hender¬ 
son County Levee Imp. Dist. No. 3, 
Com.App., 36 S.W.2d 204, rehearing 
granted in part and modifted on 
other grounds Williams v. Hender¬ 
son County Levee Improvement 
Dist. No. 3, Com.App., 59 S.W.2d 
93—Texas Creosoting Co. v. Hart- 
burg Lumber Co., Com.App., 12 S. 

W. 2d 169, rehearing denied 16 S.W. 
2d 265. 

Houston V. North Tex. Motor 
Freight Lines, Inc v. Watson, Civ. 
App., 293 S.W.2d 207—State ex rel. 
Bennett v. Clarendon Independent 
School Dist., Clv.App., 287 S.W.2d 
279, reversed on other grounds, 
Sup, 298 S.W.2d 111—Williams v. 
Bankers Fire & Marine Ins. Co., 
Civ.App, 277 S W.2d 742, error dis¬ 
missed—State V. Fraser, Clv.App., 
276 S.W.2d 669, error refused no 
reversible error—^Western Woods 
Products Co. v. Bagley, Clv.App., 
274 S.W.2d 111, error refused no 
reversible error—^Upshaw v. Nors- 
worthy, Clv.App., 267 S.W.2d 666, 
error refused no reversible error— 
Teal V. Powell Lumber Co, Civ. 
App., 262 S,W.2d 223—Lombardo v. 
Grapette Bottling Co., Clv.App., 262 
S.W.2d 1020—Bradshaw v. Holmes, 
Clv.App., 246 S.W.2d 296, error re¬ 
fused no reversible error—^Athans 

V. Rossi, Clv.App., 240 S.W.2d 492, 
error refused no reversible error— 
Gaford v. Arnold, Civ.App., 238 S. 

W. 2d 226—Manzer v, Barnes, Civ. 
App., 237 S.W.2d 686—Gunstream 
V. Oil Well Remedial Service, Civ. 
App.. 233 S.W.2d 897—Pasha v. 
Schell, Civ.App., 229 S.W.2d 818, 
error refused—Utz v. Michael, Civ. 
ApPr 227 S.W.2d 697y mandamus 
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overruled—Ball v. Towell, Civ, 
App., 222 S.W.2d 277, error refused 
no reversible error—Hester v. 
Hester, CivjVpp.. 206 S.W.2d 115— 
Green v. McClure. Clv.App., 203 S. 
W.2d 846, error refused no re¬ 
versible error—MeWhirter v. Mor¬ 
row, Clv.App., 208 S.W.2d 317— 
Wilson V. Wilson, Clv.App.. 200 S. 
W.2d 268, affirmed in part and re¬ 
versed in part 201 S.W.2d 226, 145 
Tex. 607—Marshall v. Smith, Clv^ 
App., 199 S.W.2d 665—Rasberry v. 
Jones, Civ.App., 196 S.W.2d 947— 
Highsmith v. Tyler State Bank &. 
Trust Co.. Clv.App., 194 S.W.2d 142, 
followed in Coleman v. Tyler State 
Bank & Trust Co., 194 S.W.2d 145. 
error refused—Cannon v. Ferguson. 
Clv.App., 190 S.W.2d 831—Strick¬ 
land v. Humble Oil & Refining Co., 
Clv.App., 181 S.W.2d 901—Rosen¬ 
berg V. Levin, Clv.App., 181 S.W, 
2d 832, error refused—Ellis v. 
Eden-Birch Lumber Co., Civ.App., 
179 S.W.2d 323, error refused— 

GJeb V. Goebel Brewing Co., Civ. 
App., 176 S.W.2d 976, error re¬ 

fused—Patrick v. Simpson, Civ. 
App., 168 SW.2d 316, error re¬ 

fused—Old Nat. Life Ins Co v. 
Guest, Clv.App., 163 S.W.2d 241, 
error refused—La Force v. Brack¬ 
en, Clv.App., 163 S.W.2d 239, af¬ 
firmed 169 S.W 2d 465, 141 Tex. 
18—Lamar-Delta County Levee 
Imp. Dlst. No. 2 v. Gordon, CJv. 
App, 168 S.W.2d 607, error re¬ 

fused — English V. McCorkle, Civ. 
App, 167 S.W.2d 965, error re¬ 

fused—Hoffman v. Hoffman, Civ. 
App., 153 S.W.2d 275—riillllps v. 
Minden Independent School Dlst, 
ClvApp., 162 S.W.2d 1111—Cara- 
dine v. Waco Yellow Cab & Trans¬ 
fer Co, Civ.App., 148 S.W 2d 242, 
error dismissed—Connor v. City of 
University Park, Clv.App., 142 S. 
W 2d 706, error refused—Frank¬ 
furt Finance Corp. v. Cox, Civ. 
App., 142 S.W.2d 653—Zenith Corp. 

V. Cook Operating Co., Clv.App, 
142 S.W.2d 548—Fry v. Harkey, 
Civ.App., 141 S.W.2d 662, error 
dismissed. Judgment correct— 
Bound V. Dillard, Civ.App., 140 S. 

W. 2d 620—Ragsdale v. Dorbandt, 
Clv.App., 140 S.W.2d 219—Massa¬ 
chusetts Bonding & Ins. Co. v. 
Pittsburg Pipe & Supply Co., Civ. 
App, 136 S.W.2d 818, error dis¬ 
missed, Judgment correct—^Humph¬ 
rey V. Southport Petroleum Co, 
Clv.App., 131 S.W.2d 395—Hill v. 
McDaniel, Civ.App., 129 S.W.2d 321, 
error refused—Cameron County 
Water Improvement Dist. No. 8 v. 
Western Metal Mfg. Co. of Texas, 
Civ.App., 125 S.W.2d 660, error dis¬ 
missed, Judgment correct—Smith v. 
Fishback, Clv.App., 128 S.W.2d 771, 
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while others hold that the question is whether I whether the judgment constituted an abuse of the 
the decree is plainly wrong on the evidence,1 trial court's discretion,or whether, as a matter 


error refused—Bolyard v. Toronto 
Pipe Line Co., Civ.App., 120 S.W.2d 
960, error dismissed—^Eixcel Auto 
Radiator Co. v. Lerer, Civ.App., 
118 S.W.2d 888—Shoop v. Shoop, 
Clr.App., 114 S.W.2d 873—Mosley 
V. Gulf Production Co., Civ.App., 
Ill S.W.2d 726, error dismissed— 
Twin City Lumber & Shingle Co. 
V. Williams, Civ.App., 110 S.W.2d 
696—Johnson v. Campbell, Civ. 
App., 107 S.W.2d 1111, error dis¬ 
missed—Stevenson v. Record Pub. 
Co., Civ.App., 107 S.W.2d 462, error 
dismissed—Davis v. Magnolia Pe¬ 
troleum Co., Civ.App., 105 S.W,2d 
695, affirmed 134 S.W.2d 1042, 134 
Tex. 201—Citizens Mut. Life & Ac¬ 
cident Ass’n of Texas v. Gilles¬ 
pie, Civ.App., 93 S.W.2d 200—Lines 
V. Robinson, Civ.App., 91 S.W.2d 
1108—New Jersey Ins. Co. v. An¬ 
derson, Civ.App.. 90 S.W.2d 338, 
error granted—^Harris v. Wood, 
C1V.APP., 85 S.W.2d 1061, error dis¬ 
missed—Home Benev. Soc. v. Keet- 
er, Civ.App., 82 S.W.2d 1084, error 
dismissed—Fowler v. Maytag 
Southwestern Co., Civ.App., 82 S W. 
2d 699, error dismissed—Moody- 
Scagraves Ranch v. Drown, Civ. 
App., 69 S.W.2d 840—Ingleside 
Mercantile Co. v. Vivrett, Civ App., 

66 SW.2d 372—International Guar¬ 
anty Thrift Syndicate v. Foley, Civ. 
App. 66 S.W.2d 346—J. M. Huber 
Petroleum Co. v. Quillin, Civ App., 
60 SW.2d 261—Champlln Reflnlng 
Co v. Street, Civ.App., 67 S.W.2d 
903—Texas Employers’ Ins. Ass’n 

V. Suttles. Civ.App., 67 S.W.2d 024 
—Hoelscher v. Ehlinger, Civ.App., 

67 S W.2d 283—Lewis v. E. H. Per¬ 
ry & Co, Civ.App., 42 S.W.2d 1038 
—Oglesby v. Potts, Civ.App., 40 S. 

W. 2d 816—First Nat. Bank v. Coff¬ 
man, Civ.App., 27 S.W.2d 667—Her- 
ren Realty Co. v. Scheltlnga, Civ. 
App., 21 S.W.2d 872—Reyes v. De 
la Fuente, Clv.App., 16 S.W.2d 702 
—Boyd V. Keystone Driller Co., 
Civ.App., 6 S.W.2d 221—^Austin v. 
Nieman, Civ.App., 3 S.W.2d 128, re¬ 
versed on other grounds. Com.App., 
14 S.W.2d 794—Blackburn v. Bish¬ 
op, Civ.App., 299 S.W. 264—Mere¬ 
dith V. Titche-Goettinger Co., Civ. 
App., 294 S.W. 988—Gray v. Wil¬ 
liams, Civ.App., 292 S.W, 269— 
Merryman v. First Nat. Bank, Civ. 
App., 288 S.W. 840—Wemple v. 
Brigance, Civ.App., 282 S.W. 645— 
Bull Dog Auto Ins. Co. v. Crowley, 
Civ.App., 281 S.W. 622—Finney v. 
Terrell, Civ.App., 276 S.W. 840— 
Kuykendall v. Butler, Civ.App., 274 
S.W. 243—Adcock v. Shell, Civ. 
App., 273 S.W. 900—Wilson Hy¬ 
draulic Casing Pulling Mach. Co. 
V. James, Civ.App., 271 S.W. 424— 
L. D. Powell Co. V. Lee, Clv.App., 
267 S.W. 308—Butler v. Butler. Civ. 


App., 266 S.W. 416—Hemphill v. 
Romano, Clv.App., 288 S.W. 126— 
Head V. Moore, Civ.App., 282 S.W. 
362, dismissed for want of juris¬ 
diction—Blewett V. Richardson In¬ 
dependent School Diet., Civ.App., 
230 S.W. 266, affirmed, Com.App., 
240 S.W. 529—Lewis v. Bemey, Civ. 
App., 230 S.W. 246, error refused— 
Pennington v. Fleming, Civ.App., 
212 S.W. 303. 

4 C.J. p 665 note 18 [a], p 666 note 
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Theory snpportlag rtUe 

Rule that if judgment can be sus¬ 
tained under any theory. It should be 
upheld is predicated on theory that 
where no finding of facts is filed then 
it will be presumed that trial court 
found facts in such way as to sup¬ 
port the judgment. 

Tex.—^Warren v. Haverkom, Civ.App., 
191 S.W.2d 793. 

Snbstitutloa of Judgment 

Where cause was tried without 
jury and judgment of trial court rest¬ 
ed on Issues of fact and no findings 
of fact were made by trial court, 
either as such or in the judgment 
rendered, the appellate court could 
not substitute its judgment and in¬ 
terpretation of evidence for that of 
the trial court. 

Tex—Fowlkes v. Fowlkes, Civ.App., 
133 S.W.2d 241. 

Alternative pleading 

Party employing alternative plead¬ 
ing need not show on appeal that 
both theories are sustained by his 
evidence or determine at his peril 
which theory was adopted by trial 
court and justify it, as in the ab¬ 
sence of fact findings by trial court, 
judgment thereof will be sustained, 
if possible on any theory within is¬ 
sues and supported by evidence. 

Ariz.—Julian v. Carpenter, 176 P.2d 
693, 66 Ariz. 157. 

ZnoonsistanoltB la ths svldenos, in 

the absence of findings of fact, must 
be resolved on appeal so as to sup¬ 
port the judgment. 

Tex—Crisp v. Christian Moerleln 
Brewing Co., Clv.App., 212 S.W. 
531. 

Znfsrred fladiags 

Where no findings or conclusions 
of the trial judge, sitting without 
a jury, are in the record, it is the 
duty of the appellate court "to give 
efl^ect to every finding which may be 
Inferred from the record and which 
tends to support the judgment ap¬ 
pealed from.” 

Tex.—Lipscomb v. James Leffel &. 
Co., Civ.App.. 44 S.W.2d 1008. 

BO. Ariz —Perkins v. First Nat. 

Bank. 66 P.2d 639, 47 Ariz. 376. 
Ark.—Norvell v. James, 234 S.W.2d 
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878, 217 Ark. 982—Schulze v. Price, 
213 aW.2d 866, 218 Ark. 732. 

Cal.—Korry of Cal. v. Lefkowitz, 280 
P.2d 910, 131 C.A.2d 389—Jappe v. 
Mandt, 278 P.2d 940, 130 C.A.2<f 
426. 

Me.—Murphy v. Utah Min., Mill. 4k 
Transp. Co., 95 A. 887, 114 Me. 
184. 

Mass.—^Kneeland v. Bernard!, 58 N.B, 
2d 823, 817 Mass. 617. 

Mo.—^Weisguth v. Burke, App, 138 S. 
W.2d 689—^Abel v. Missouri Com¬ 
mission for the Blind, App., 266 S. 
W. 762—Moore v. Carlisle, App., 
209 S.W. 309. 

Ohio.—London & Lancashire In¬ 
demnity Co. of America v. Board 
of Com’rs of Columbiana County, 
140 N.B. 672, 107 Ohio St. 61. 
Tex.—Service Life Ins. Co. v. Miller, 
Civ.App., 271 S.W.2d 301, error re¬ 
fused no reversible error—Payne 
V. Miller, Clv.App., 163 S.W.2d 614, 
error dismissed—Costley v. Gracy, 
Clv.App., 62 S.W.2d 920—Hart v. 
Hulsey, Civ.App., 196 S.W. 302. 
Traud 

In an action to determine adverse 
claims to realty by plaintiff as a 
purchaser under a contract of sale, 
wherein the pleadings raised issue of 
vendor’s fraud, but the court made 
no findings thereon, it was held that 
the supreme court could only deter¬ 
mine whether the evidence conclu¬ 
sively showed such fraud. 

Minn.—Butterwick v. Fuller & John¬ 
son Mfg. Co, 168 N.W. 18, 140 
Minn. 327. 

Review of evidence held precluded 

However, it has been held that in 
a law case, tried by the court with¬ 
out the aid of a jury, no declara¬ 
tion of law or findings of fact being 
asked by defendant, the findings of 
the trial court on questions of fact 
involved preclude a review of the 
evidence by the supreme court. 

Mo—St. Louis Union Trust Co. v. 
Hill, 223 S.W. 434, 283 Mo. 278. 

51. Mass.—Gladstone v. Bank of 
Commerce & Trust Co., 183 NH. 
262, 281 Mass. 177. 

51.5 Tex.—Frank v. Weiner, Civ. 
App., 229 S.W.2d 186—City of 
Houston V. Roberson, Civ.App., 196 
S.W.2d 674. 

Other ztatemants 

(1) Where plaintiff asserted that 
refusal to grant his motion for certi¬ 
fied execution was error, and no writ¬ 
ten findings of fact were made and 
filed by trial court, but transcript 
and exhibits were made a part of 
bill of exceptions, question for su¬ 
preme court was whether evidence 
so clearly showed that defendant was 
guilty of willful and malicious acts, 
that plaintiff was entitled to have 
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of law, under the undisputed facts disclosed by the 
record, plaintiff failed to make a case.^^ It has also 
been held that the only reviewable contention is 
that there is fundamental error,®3 that the review¬ 
ing court will consider only the sufficiency of the 
pleadings to sustain the judgment,®^ and that the 
only question raised by objections going to the 
merits is whether the pleadings justified the judg¬ 
ment.®® On the other hand, there is authority for 
the proposition that, in the absence of such findings, 
the reviewing court cannot, or need not, consider the 
sufficiency of the evidence to support the judg¬ 
ment.®® 

It has also been held that in such absence the 
reviewing court may consider only those errors 
appearing on the fact of the record,®^ or may con¬ 
sider the case in the light of the record only,®^ ® 
and that the losing party is estopped to deny on ap¬ 
peal that the other party failed to make out a case 
under the facts.®® One who made no request for 
special findings has no cause to complain that it is 
impossible to advise the reviewing court of the 
grounds of the trial court's judgment.®® A finding 
that a party entered into a contract therein set 
out properly presents the contract for construction 
by an appellate court.®® 


Consideration of the sufficiency of evidence to sus¬ 
tain a contention as to which no finding appears 
in the transcript or brief has been refused.®^ 

The special findings cannot be reviewed in the 
absence of findings of fact by the trial court,®® al¬ 
though a judgment entered after special findings 
of a jury have been received is reviewable in the 
same way as a judgment in a case tried before a 
court without a jury.®® ® 

b. Holdings in Particular Jurisdictions 

Particular holdings in addition to the general rules 
have been announced in several Jurisdictions with re¬ 
spect to the scope of review as dependent on findings of 
fact and conclusions of law. 

In addition to the general rules which have been 
stated in subdivision a of this section, particular 
holdings, in some cases based on special statutes, 
have been announced in several jurisdictions affect¬ 
ing the scope of review as dependent upon findings 
of fact and conclusions of law. 

In Alabama, under the statutes, where the find¬ 
ing is special, the reviewing court may and must 
determine whether the facts found are sufficient 


his motion granted under execution 
statute. 

Vt.—Cone V. Drohat. 86 A,2d 498, 117 
Vt. 101. 

(2) Where defendant excepted to 
granting of plaintiff’s motion for a 
certified execution and trial court 
filed no written findings of fact, ques¬ 
tion for supreme court was whether 
evidence so clearly showed that acts 
or omissions of defendant were not 
willful and malicious, that granting 
of the certificate was, as a matter 
of law, unjustified. 

Vt.—Mangan v. Smith, 56 A.2d 476, 

116 Vt 260. 

(3) Where court in malpractice 
action against physician did not file 
written findings of fact but tran¬ 
script and exhibits were made part 
of bill of exceptions, supreme court 
was required to determine, in view 
of evidence, correctness of oral find¬ 
ing that cause of action arose from 
willful and malicious act of physi¬ 
cian, Justifying confinement in Jail 
and issuance of certified execution 
Vt.—Domina v. Pratt, 18 A.2d 198, 

111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

B2. Mo.—Burman v. Vezeau, App., 
86 S.W.2d 217. 

63. Tex.—Murphy v. Carter, Civ. 
App., 126 S.W.2d 384—Johnson v. 
Ortiz Oil Co., Clv.App., 104 S.W.2d 
543—McClure v. Missouri State 
Life Ins. Co., Clv.App., 288 S.W. 
270. 


64. Neb.—Slosburg v. Hunter, 272 N. 
W. 671, 3 32 Neb. 629—Plantz v 
Peony Park, 261 N.W. 826, 129 Neb. 
338—Clarke v Penn Mut. Life Ins 
Co., 267 NW 667, 128 Neb. 107— 
Reigle V. Cavey, 186 N.W. 323, 107 
Neb. 446. 

55. Mass.—MacDonald v. Gough, 101 

N.E.2d 124, 327 Mass. 739—Lee v. 
O’Donoghuo, 89 N.E 2d 613, 326 

Mass. 769—Poll-Parrot Beauty Sa¬ 
lons v. Gilchrist Co., 6 N.E.2d 612, 
296 Mass. 461. 

Tex—Lam v. Lockhart, Clv.App., 161 
S.W.2d 620, error dismissed. Judg¬ 
ment correct—Glass v. Kottwitz, 
Clv.App., 297 S.W. 673. 

56. Mich.-Simon v. Zarevich, 181 
N.W. 979, 213 Mich. 662. 

N.M.—Scuderl v. Moore, 284 P.2d 672, 
69 N.M. 362—Lillibrldge v. Coulter, 
192 P.2d 316, 62 N.M. 106—Prater 
v. Holloway, 164 P.2d 378, 49 N.M. 
363—Carlisle v. Walker, 136 P.2d 
479, 47 N.M. 83—Damon v. Car- 
mean, 104 P.2d 736, 44 N.M. 468— 
Standard Oil Co. of California v. 
Brown, 62 P.2d 1089, 40 N.M. 18— 
Pair v. Morrow, 62 P.2d 612, 40 
N.M. 11—Winston v. Allison, 9 P. 
2d 384, 36 N.M. 120. 

Vt.—Town of Randolph v. Lyon, 176 
A. 1, 106 Vt. 496. 

Sffeot of trial oonrt’a maUag few 
fladiaga 

Because the trial court in an ac¬ 
tion for an accounting between part¬ 
ners made very few findings of fact, 
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it does not therefore become the 
supreme court’s duty “to consider 
and review the testimony and to ren¬ 
der such a Judgment as will be just 
and equitable," where the evidence 
was entirely oral and was sufficient 
to sustain the findings, as that court 
will not weigh conflicting evidence. 
Kan.—Scgolbaum v. Schanker, 186 P. 
30, 106 Kan. 446. 

57. Conn.—Mendrochowioz v. Wolfe, 
95 A 2d 260, 139 Conn. 606—Do- 
chelli V. Dochelli, 3 A.2d 666, 125 
Conn. 466—Hackenson v. City of 
Waterbury, 2 A.2d 216, 124 Conn. 
679—Dolbeare v. Dolbeare, 199 A 
656, 124 Conn. 286, 117 A L.R. 6S7 
—Joseph v. Donovan, 171 A. 24, 118 
Conn. 80. 

57.5 Tex—Wilson v. Wilson, Civ. 
App., 136 S.W.2d 1069—Hinson v. 
Noble, Clv.App, 122 S.W.2d 1082. 

58. Mo —Missouri Pac R. Co. v. 
Clark, App., 268 S W. 97. 

59. Mont.—State v. Farmers* & 
Mechanics* State Bank of Helena, 
278 P. 828, 85 Mont. 266. 

60. Ind.—Thomas v. Hennes, 135 N. 
E. 392, 78 Ind.App. 276. 

61. Cal.—Luther T. Mayo, Inc. v. 
Puterman & Gold, 43 P.2d 822, 6 
C.A.2d 186. 

68. Tex.—Morris v. Burrows, Civ. 
App., 180 S.W. 1108. 

683 Md.—Lichtenberg v. Joyct^ 39 
A.2d 789, 183 Md. 689. 
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to support the judgment,®* The court also has pow¬ 
er to determine whether or not from the evidence 
introduced the facts were correctly found by the 
trial court.®* Where there are no special findings 
of facts, the conclusions reached by the trial judge 
are on the same footing as the verdict of a jury and 
cannot be reviewed;®® but it has been held that even 
in the absence of special findings a judgment ren¬ 
dered on oral evidence heard without a jury may be 
reviewed.®® 

In Connecticut, in the absence of any finding of 
facts, the reviewing court can only look to the 
judgment file to determine what issues the trial 
court says it decided, and the reviewing court must 
look to the issues themselves to determine whether 
such findings support the judgment rendered,®*^ al¬ 
though where the parties so request the appellate 
court is justified in passing on the fundamental is¬ 
sues on appeal even though no findings were made 
in the lower court.®'^ ® 

In Indiana, an appeal from an interlocutory or¬ 
der appointing a receiver, special findings of fact 
and conclusions of law are not contemplated, since 
all questions which may be raised are sufficiently 
saved by an exception to the action of the court in 
appointing a receiver.®^-!® 

In Kentucky it is held that no separate finding of 
law and facts in an action tried before the court 
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without the intervention of a jury is necessary to 
an appeal ;®* but, in the absence of a separation of 
conclusions of law and of fact, only the sufficiency 
of the pleadings to sustain the judgment can be con¬ 
sidered,®® the court being unable to review par¬ 
ticular findings,*^® including the findings upon the 
law of the case.'^^ It has been held, however, that 
the requirement of separation does not apply to the 
trial of provisional remedies,^* or where the parties 
agreed on the facts leaving only a question of 
law.^2 ® Where a separation is asked and given, and 
an exception saved, the reviewing court will con¬ 
sider the law and facts as found and review the cor¬ 
rectness of each7* 

In Minnesota it has been held that a finding of 
fact appearing in the course of conclusions of law, 
not inconsistent with other specific findings of fact, 
must be treated as one of fact;*^* and labeling a 
conclusion of law as a finding of fact is not deter¬ 
minative of its true nature, and it need not be con¬ 
sidered a finding of fact by the appellate courts* ® 

In Montana, where, in a case submitted to the 
court without a jury, the evidence justifies but one 
conclusion, the appellate court will ignore formal 
findings, if made, and, upon examination of the 
whole of the evidence, determine whether the con¬ 
clusion reached thereon by the trial court was cor¬ 
rect.'^® 


63. Ala—Chandler v. Crosaland, 28 
So. 420, 126 Ala 176—Bell v. Hall, 
14 So. 98, 101 Ala 79—Qulllman 
V. Gurley, 5 So 345, 86 Ala. 594. 

64. Ala.—U. S. Fidelity & Guaranty 

Co. V YeildlnK Bros. Co. Depart¬ 
ment Stores, 143 So 176, 225 Ala. 
307—Green v. Marlin, 121 So 19, 
219 Ala. 27—Shepherd v. Scott’s 
Chapel, A. M. E. Zion Church, 112 
So 905, 216 Ala. 193—Perry v 

Marhury Lumber Co., 103 So. 580, 
212 Ala. 642—Odom v. County Coal 
Co. of Alabama, 103 So. 42, 212 Ala. 
374—Shaw v. Knight, 102 So. 701, 
212 Ala. 356—Bogackl v. City of 
Montgomery, 100 So. 214, 211 Ala. 
310—Jones v. Hines, 87 So. 631, 
205 Ala. 145. 

Othsrwisa under former vtatutee 

Ala.—Kitchen v. Robinson, 35 So. 
461, 138 Ala. 419—Chandler v. 

Crossland, 28 So. 420, 126 Ala. 176. 

66 . Ala.—Elba First Bank v. May- 
field Woolen Mills, 40 So. 954, 146 
Ala. 610. 

4 C.J. p 655 note 8. 

66 . Ala.—Ingram v. Johnson, 147 
So. 169, 25 Ala.App. 374. 

67. Conn.—^Rogers v. Hendrick, 82 
A. 686, 85 Conn. 260. 

4 C.J. p 655 note 6. 


67.5 Conn.—^Eder v. Patterson, 42 
A.2d 794, 132 Conn. 162. 

67.10 Ind.—Kist v. Coughlin, 1 N.E. 
2d 602, 210 Ind 622, motion denied 
4 N.E.2d 633, 210 Ind. 622. 

6& Ky—Patterson v. Miracle, 69 S. 
W2d 708, 263 Ky. 347—Board of 
Drainage Com’rs of Ballard Coun¬ 
ty V. Illinois Cent. R. Co., 261 S. 
W. 236, 202 Ky. 735. 

Where parties stipulated that the 
issue for determination on retrial 
was whether Insured was entitled to 
total and permanent disability bene¬ 
fits under an employees’ group cer¬ 
tificate for a named period, the 
judge's finding was one of law and 
the Judge was not required to sep¬ 
arate law and facts so as to author¬ 
ize review. 

Ky—Prudential Ins. Co. of Ameri¬ 
ca V. Bond, 88 S.W.2d 988, 261 Ky. 
808. 

69. Ky—Orient Ins. Co. v. Meers, 
92 S.W. 684, 29 Ky.L. 206. 

4 C J. p 666 note 10. 

Sffeot of sjiking now trial and flliug 
szosptious 

Where in a case tried before the 
court without a Jury, there was no 
separation of law and facts, but ap¬ 
pellant requested a new trial and 
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filed a bill of exceptions, the court 

of appeals may review all questions 

of law and facts 

Ky.—Fogarty v. Neal, 255 S W. 1049, 
201 Ky. 85. 

70. Ky.—Greenup County v Spears, 
81 S.W.2d 905, 259 Ky. 114. 

71. Ky —Crouch v. Meguiar-Harris, 
42 S.W. 91, 19 Ky.L. 819. 

4 C.J. p 656 note 11 

78. Ky.—Board of Drainage Com’rs 
of Ballard County v Illinois Cent. 
R. Co, 261 SW. 236, 202 Ky. 736. 

4 C.J. p 655 note 12. 

72.5 Ky.—Prudential Ins. Co. of 
America v. Bond, 88 S W.2d 988, 
261 Ky. 808. 

73. Ky.—Fogarty v. Neal, 256 S.W. 
1049, 201 Ky. 85. 

74. Minn—Graphic Arts Education¬ 
al Foundation v. State, 59 N.W 2d 
841, 240 Minn. 143—Pavelka v. Pav- 
elka, 133 N.W. 176, 116 Minn. 75— 
Campbell v Waite, 87 N.W. 782, 84 
Minn. 254. 

74.6 Minn.—Graphic Arts Educa¬ 
tional Foundation v. State, 69 N.W. 
2d 841, 240 Minn. 143. 

76. Mont.—Milwaukee Land Co. v. 
Ruesink. 148 P. 396, 50 Mont. 489. 
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In New York it has been held under statute that, 
where a decision merely states the ground on which 
it is based without stating separately the facts found, 
the appellate division reviews all questions of fact 
and law if exception is filed in compliance with the 
requirements of the statute but, where no excep¬ 
tion is filed to a decision of this character which 
is expressly permitted by the statute, no questions 
of law or of fact are reviewable on appeal except 
such as are raised by exceptions to the rulings.'^'^ 
If it be thought on appeal that there is not a suffi¬ 
cient decision stating the facts and conclusions of 
the court, all the questions of law and fact will be 
presented for review.'^® 

In Ohio, when findings are made the reviewing 
court is not ordinarily required to review the evi¬ 
dence but merely determines whether the conclusions 
of law are consistent with, and supported by, thd 
conclusions of fact.'^® ® A party appealing, however, 
may assign as error that one or more of the con¬ 
clusions of fact arc contrary to, or not supported 
by, the evidence, and in passing on such assign¬ 
ments of error the appellate court reviews the 
evidencc.'^®*^® Where requested findings are not 
made and the record on appeal contains a complete 
transcript of the evidence, the reviewing court may, 
but is not required to, review the record to pass on 
the errors assigned.'^ ® 

In Washington, one purpose of findings of fact is 
to enable the appellate court to review questions on 
appeal,and in the absence of such findings, it 
is not the province of the reviewing court to search 
the record and determine whether there is any ma¬ 
terial conflict in the evidence in an action at law 
tried on pleadings directly raising issues of fact.'^®*^® 
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Ordinarily, where findings of fact were not made by 
the trial court the only questions considered on ap¬ 
peal are whether the pleadings are sufficient to justi¬ 
fy the relief awarded,"^®-®® and whether the trial 
court had jurisdiction of the subject matter of the 
action,*^8 ®® although the appellate court may ex¬ 
amine the evidence to determine a fact not explicitly 
found by the trial court.*^®-^® 

Where, however, findings of fact and conclusions 
of law are made and error assigned thereto the ap¬ 
pellate court has jurisdiction to review and cor¬ 
rect any findings of fact or conclusions of law made 
by the trial court,*^®-^® and will not dismiss an ap¬ 
peal or decline to pass on the merits thereof on 
the grounds that the appellant failed to request other 
or different findings or failed to propose any find¬ 
ings or conclusions for the trial court's signa¬ 
ture,'^®*®® since an appellant can contest the legal 
propriety or sufficiency of the findings of fact, con¬ 
clusions of law, and judgment without having re¬ 
quested such findings or conclusions,*^®*®® as may be 
done where trial is had with a juryj® ®® 

In Wisconsin it has been held that, where the find¬ 
ings of fact by the trial court are insufficient, the 
evidence will be examined on appeal for the purpose 
of ascertaining whether it supports the judgment.*^® 

c. Eeqnisites and Sufficiency of Findings 

Only a finding of the ultimate facts on which the 
parties* rights must be determined is a special finding 
within the meaning of the rule. 

A special finding within the general rule stated 
in subdivision a is a finding of those ultimate facts 
on which the law must determine the rights of the 


76. N Y.—Schwarzschild, etc , Co. v. 
Mathews. 57 N.Y.S. 338, 39 App Div. 
477, 479. 

77. N.Y.—Otten v. Manhattan Co., 
44 N.E. 1033, 150 N.Y. 396. 

4 C.J. p 655 note 17. 

78. N.Y—Lyon v. Water Com’rs of 
City of Binghamton, 232 N.Y.S. 26, 
224 App.Div. 668. 

78.6 Ohio.—In re Harmon’s Estate, 
96 N.E 2d 34, 87 Ohio App. 461. 

78.10 Ohio.—In re Harmon’s Estate, 
supra. 

78.16 Bevereal and remand 

Reviewing court may reverse Judg¬ 
ment for failure to make findings 
and remand cause for making of such 
findings without passing on other er¬ 
rors assigned. 

Ohio.—In re Harmon’s Estate, su¬ 
pra. 

78.80 Wash.—^Mertens v. Mertens, 
227 P.2d 724, 38 Wash.2d 56. 


78.85 Wash.—Cole v. Osborne, 152 P. 

2d 152, 21 Wash.2d 577 
78.30 Wash—Grant v. Pacific Gam¬ 
ble Robinson Co., 154 P.2d 301, 22 
Wash.2d 66. 

78.35 Wash,—Grant v. Pacific Gam¬ 
ble Robinson Co., supra. 

78.40 Wash.—Miller v. Tietz Const. 
Co., 279 P.2d 641, 46 Wash.2d 180, 
opinion adhered to 283 P.2d 677, 
46 Wash.2d 180. 

Time 

Where trial court had failed to 
make an explicit finding of fact as 
to when misrepresentation relied on 
in fraud action had been made by 
vendors to purchaser, supreme court 
would examine evidence to determine 
fact. 

Wash.—Miller v. Tietz Const. Co., su¬ 
pra. 

7a45 Wash.—In re LeFevre’s 

Guardianship, 113 P.2d 1014, 9 

Wa8h.2d 145. 


78.60 Wash.—^Watkins v. Siler Log¬ 
ging Co., 116 P.2d 315, 9 Wash 2d 
703. 

78.55 Wash—^Watkins v. Siler Log¬ 
ging Co., supra. 

7a60 Wash.—W appenstein v. 
Schrepel, 142 P.2d 897, 19 Wash 2d 
371. 

▼erdlot 

Where medical and hospital bills, 
including charges for treatment of 
ailments not caused by automobile 
accident, were received in evidence, 
general verdict against motorist 
could not be permitted to stand be¬ 
cause motorist made no request for 
special findings on subject of medical 
bills and hospital expenses. 

Wash.—^Wappenstein v. Schrepel, su¬ 
pra. 

79. Wls.—^McKenzie ▼. Haines, 102 
N.W. 38, 128 Wls. 667. 
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parties and is not a mere report of the evidence.^^ 
A motion for judgment is not the equivalent of a 
special finding of fact,®l and neither is a motion for 
a directed verdict,®^ a memorandum of decision not 
made a part of the record,*® the opinion of the court 
on a question of fact,*^ a statement by the trial 
court in its opinion, without an equivalent statement 
in the finding of facts,** or the opinion of the court 
together with admitted facts.** Moreover, the trial 
judge*s remarks, in announcing a judgment about to 
be rendered, cannot take the place of regularly re¬ 
quested and given findings of fact.*^ 

It has been held, however, that an agreed state¬ 
ment of facts, so far as it sets forth ultimate facts 
as distinct from testimony as to evidential facts, 
may be considered as taking the place of special 
findings,** that the reviewing court may determine 
the issues of the case from a statement of fact con¬ 
taining all the testimony at the trial, notwithstand¬ 


ing the lower court’s failure to file findings and con¬ 
clusions,** that, notwithstanding such failure, the 
trial court’s conclusion on the simple question of law 
presented by stipulated facts may be reviewed,** 
and that facts established by undisputed evidence 
will be treated, for the purpose of review, as equiv¬ 
alent to a finding thereof.*^ 

So it has been held that a special finding will be 
considered a general finding where not requested by 
anybody*® or not signed by the trial judge.®* Where 
the record fails to show any requests for findings, 
error cannot be based on the voluntary statements 
or findings made by the trial court,**-* although spe¬ 
cial findings of facts made without a request there¬ 
for may be reviewed** !* to determine what matters 
were actually adjudicated.**-^* 

Findings of the trial court that are not author¬ 
ized,**-®* or are outside the issues made by the 
pleadings*^ cannot be considered on appeal for any 


80. U.S—Norrlfl v. Jackson, Ill., 9 
Wall., 126, 19 LEd. 608. 

4 C.J. p 666 note 22. 

Pnrposa of special fladlAflrs 

Special flndingr under the new code 
serves no particular purpose except 
that In a situation where the evi¬ 
dence is close, the appellate court 
may defer to it because of the court’s 
regard for the superior opportunity 
of the trial court to Judge the credi¬ 
bility of the witnesses. 

Mo—Dubinsky v. Lindburg Cadillac 
Co, App, 250 S.W.2d 830—Pudi- 
witr V. Soloman, App., 224 S.W.2d 
662. 

81. NM—Painter v. Sutherland, 19 
P.2d 188, 37 N.M. 113 

88 . Mich —American Steel & Wire 
Co V Liippman, 222 N.W. 74, 245 
Mich. 211. 

83. Conn —Rogers v. Hendrick, 82 
A. 586, HO Conn 260—Phoenix Ins, 
Co. V. Carey, 68 A. 993, 80 Conn. 
426. 

Mo—Hilmer v. Decher, App., 183 S. 
W.2d 321. 

84. US—Mason v. Smith, Ohio, 191 
F. 602, 112 CCA. 146 

Document held not an opinion 

In action to quiet title to min¬ 
ing claim, with respect to review, 
document denominated “ruling of 
court” constituted finding of facts 
and conclusions of law as requested 
by defendant under statute, and was 
not an “opinion” stating reasons for 
arriving at conclusion adverse to de¬ 
fendant. 

Ariz.—Eagle-Picher Min. & Smelttny 
Co v. Meyer, 204 P.2d 171, 68 Ariz. 
214. 

86. Ohio.—Urner v. State ex rel. Al¬ 
corn, 200 N.E. 128, 61 Ohio App. 97, 
error dismissed State ex rel. Alcorn 
6 C.J. S.—41 


V. Urner. 198 NE. 486, 130 Ohio 
St 196. 

86. US —Adkins v Sloane, Mo., 60 
F. 344. 8 CC.A. 666. 

4 C J p 656 note 25. 

87. Mo.—School Dlst. of Independ¬ 
ence ex rel Whalen v. Wilcox, 
App., 68 SW.2d 1009, 1011 

“An attack on such remarks or 
reasons given by the Judge for the 
Judgment rendered cannot support 
and render successful any assault 
made by the appeal.” 

Mo —School Dist. of Independence ex 
rel. Whalen v. Wilcox, supra. 

88 . US —Lehnen v. Dickson, Mo , 13 
set. 481, 148 US. 71. 37 L.Ed. 873. 

4 C.J. p 656 note 26. 

89. Tex—Aukerman v. Bremer, Civ. 
App , 209 S.W. 261. 

Findings not conforming to statute 
Where case is presented to su¬ 
preme court not only on findings of 
trial court but on the evidence, su¬ 
preme court will determine rights of 
parties in suit, although findings by 
trial court did not conform to re¬ 
quirements of statute. 

NM.—Hittson v. Chicago, R. I. & 
P. Ry. Co., 86 P.2d 1037, 43 N.M. 
122 . 

90. Mich.—New York Cent. Ry. Co. 
V. Calvert, 193 N.W. 296, 222 Mich. 
488—Oscar Daniels Co. v. City of 
Sault Ste. Marie, 175 N.W. 160, 208 
Mich. 363. 

91. Mo.—Globe Securities Co. v. 
Gardner Motor Co.. 86 S.W.2d 661, 
837 Mo. 177. 

98. Ind.—Wilkins v. Leach, 96 NE. 
2d 836, 229 Ind. 114. 

Jaggers v. Henderson, 110 N.E.2d 
341, 123 Ind»App. 326—Mueller v. 
Mueller. 78 N.E.2d 667, 118 Ind. 
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App. 274—Sheets v. Jones. 142 N. 
E. 391, 81 Ind.App. 41. 

Mo —State ex rel. State Social Se¬ 
curity Commission v. Butler’s Es¬ 
tate, 181 SW.2d 768, 363 Mo 14— 
Schnurman v. Western Casualty & 
Surety Co. of Port Scott, Kan., 179 
S.W.2d 31, 352 Mo. 660—Tillman v. 
Melton, 165 S.W.2d 684. 360 Mo. 
156—Conley v. Crown Coach Co., 
169 S.W.2d 281, 348 Mo. 1243. 

Lessner v. Monarch Ins. Co., 153 
S.W.2d 129, 236 Mo.App. 161— 

Crowell-Spencer Lumber Co. v. 
Hill, App., 242 S.W. 427. 

Okl.—Nelms v. Newton, 186 P.2d 202, 
199 Okl. 241. 

4 C.J. p 666 note 27. 

93. Ind.—Kruger v. Duckwall, 134 
NE. 896, 78 Ind App. 677—Dulin v. 
National City Bank, App., 180 N. 
B 426—Callon v. Merchants’ Nat. 
Bank, 129 NE. 482, 74 Ind.App. 
639. 

4 C.J. p 666 note 28. 

93.5 Mo—Tillman v. Melton, 166 S. 
W.2d 684, 360 Mo. 166. 

93.10 Ohio.—City of Cleveland v. 
Cuyahoga County Bd. of Revision, 
115 N.E 2d 690, 96 Ohio App 483. 

93.15 Ind.—Public Service Commis¬ 
sion V Port Wayne Union Ry Co, 
111 NE.2d 719, 232 Ind. 82—Gavin 
V. Miller, 54 N.E.2d 277, 222 Ind. 
469. 

93.80 Tex.—Farr v. Kirby Lumber 
Corp., Clv.App, 203 SW.2d 816. 

94. Cal.—Nicholson v. Nicholson, 
163 P. 219, 174 C. 391. 

Pratt V. Dittmer, 197 P. 366, 61 
CA 612. 

Nev.—Bowers v. Charleston Hill Nat 
Mines. 266 P. 1058, 60 Nev. 99. 

4 C.J. p 666 note 29. 
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purpose. Furthermore, it has been held that find¬ 
ings of fact or conclusions of law cannot be con¬ 
sidered on appeal if filed after rendition of judg¬ 
ment*® or entry thereof,or after the expiration 
of the term of court at which the cause was 
tried.** 

d. Limitation of Reviewing Court to Considera¬ 
tion of Facts Found 

The reviewing court, In the absence of a request for 
a finding based on the evidence relied on, is confined to 


the facts specially found by the trial court, and may not 
make findings of fact or consider evidence to find facts 
or make a decision on them. 

The reviewing court is confined to the facts spe¬ 
cially found by the trial court,**^ in the absence of 
a request for a finding based on the evidence relied 
on.** Conversely, the reviewing court cannot ac¬ 
cept as true facts, relied on by a party, which the 
trial court did not find and was not requested to 
find.** The reviewing court may not make findings 
of fact for or against appellant,^ and cannot con- 


Saxplnaags 

Where Judgment was a proper one 
based on theory presented by plead¬ 
ings and proof and in light of ver¬ 
dict. for purposes of review, addi¬ 
tional findings of fact by trial court 
in Judgment did not add anything to 
Judgment and were surplusage. 

Tex.—Baker v. Mays & Mays, Civ. 
App., 199 S.W.2d 279, error dis¬ 
missed. 

95. Mo.—^Wakefield v. Dinger, 136 S. 
W.2d 17. 234 Mo.App. 407—Toung 
V. Stephens, 66 Mo.App. 222. 

95.5 NM.—Damon v. Carmean, 104 
P.2d 735, 44 N.M. 458. 

Tex.—Carter v. Jenkins. Civ. 
App., 282 S.W. 669. 

4 C.J. p 656 note 31. 

Ttme for making reqnest 
In action for breach of contract, 
plaintiff’s request for fact findings 
and conclusions of law by trial court 
over thirty days after entry of Judg¬ 
ment dismissing complaint was made 
too late and properly denied under 
either civil procedure rule allowing 
ten days after entry of Judgment for 
filing of motion to amend findings or 
make additional findings, or statute 
limiting time for modification of 
Judgment to thirty days after date of 
entry thereof, so that there were no 
facts to be considered by supreme 
court on appeal from Judgment. 
N.M.—Gilmore v. Baldwin. 278 P.2d 
790, 69 N.M. 61. 

97. Ariz.—Corpus Juris oitsd iu Eas¬ 
on V. Heighton, 65 P.2d 1373. 1376, 
49 Ariz. 237—Corpus Juris oitsd In 
Mosher v. Sabra, 278 P. 534, 34 
Ariz. 536. 

Cal.—Cole V. Manning, 248 P. 1065. 
79 C.A. 65. 

Conn.—Sheridan v. Quarrier. 16 A.2d 
479. 127 Conn. 279—Massaro v. 

Savoy Estates Realty Co., 148 A. 
342, 110 Conn. 452. 

La.—W ilkinson v. Poag, App., 181 So. 
27. 

Mass.—Thayer Co. v. Blnnall, 96 N. 

E.2d 193, 826 Mass. 467. 

Nev.—^Peterson v. Wiesner, 146 P. 

2d 789, 62 Nev. 184. 

S.D.—Norbeck & Nicholson Co. v. 
Nielsen, 164 N.W. 1033, 39 S.D. 
410. 

Tex.—Gulf lAnd Co. v. Atlantic Re¬ 


fining Co., 131 S.W.2d 73, 134 Tex 
59. 

Vt.—Hanley v. United Steel Workers 
of America, 122 A.2d 872, 119 Vt. 
187—Roberge v. Town of Troy, 163 
A. 770, 105 Vt. 134. 

Wash.—Laux v. Woodworth, 81 P.2d 
531. 195 Wash. 650. 

4 C.J. p 656 note 32. 

Theory on which case tried 

Findings of trial court govern and 
control kind of relief to which ap¬ 
pellant was entitled rather than the¬ 
ory on which case was tried. 

Wash.—Schneider v. Harold H. 
Schultz, Inc., 61 P.2d 990, 188 

Wash. 66. 

Tludiugs voluntarily made 

In passing on appeal from order 
refusing temporary injunction sought 
to enforce restrictive covenant in 
employment contract, where trial 
Judge filed findings of fact and con¬ 
clusions of law, though not required 
to do so, appellate court would de¬ 
termine whether findings of facts 
compelled issuance of the temporary 
order prayed for. 

Tex—Parker v. Smith, Clv.App., 264 
S.W.2d 144. 

Piadings as reviewing court’s conclu¬ 
sions 

(1) “There being no statement of 
facts, the findings of fact of the 
county Judge necessarily become the 
conclusions Of fact of [the review¬ 
ing] court.’’ 

Tex—Eggleston v. Primrose Petro¬ 
leum Co., Civ.App., 47 S.W.2d 369. 

(2) Trial court’s findings of fact 
are the facts in supreme court un¬ 
less set aside by supreme court on 
direct attack. 

NM—Sundt V. Tobin Quarries, 176 
P.2d 684, 60 N.M. 254, 169 A.L.R. 
586. 

Zn determining whether conclu¬ 
sions of law are erroneous, the re¬ 
viewing court is confined exclusively 
to the trial court’s findings. 

Ind.—Elliott V. Kern, 161 N.B. 662, 
90 Ind.App. 463, transfer denied 
169 NE. 46, 90 Ind.App. 463. 

S.D.—^Norbeck & Nicholson Co. v. 
Nielsen, 164 N.W. 1033, 89 S.D. 
410. 

Finding of law as one of fact 

1 (1) “It is undoubtedly true that, 
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' if a finding of fact be Included 
among the findings of law, the court 
will treat it as a finding of fact for 
the purpose of reviewing the Judg¬ 
ment. . . . Unless this conclu¬ 
sion of law . . . appears to 

have been unmistakably intended as 
a finding of this particular fact, the 
appellate court will not hold the tri¬ 
al judge so to have Intended it.’’ 

N.Y—Devine v. Kurtz, 173 N.Y.S. 780, 
781, 186 App.Div. 679 

(2) On appeal finding of fact 
would be considered by supreme 
court notwithstanding finding ap¬ 
peared under wrong caption among 
the conclusions of law. 

N.M—Santa Pe Dodge No. 460, B. P. 

O. E., V. Employment Sec Commis¬ 
sion, 169 P2d 312, 49 N M. 149. 

Znelusiou in findings immaterial 

Exceptions to conclusions of law 
or mixed law and fact, necessarily 
involved in the prin(‘ipal law ques¬ 
tions in the case, the disposition of 
which will determine whether the 
court’s conclusions stand or fall, 
must be decided whether or not they 
remain a part of the flnding.s. 

Conn.—Perrotti v Bennett, 109 A. 
890, 94 Conn. 633. 

98. Wis—^Wallbor v Wilmanns, 93 
NW. 47, 162 Wis 246. 

4 C.J. p 667 note 33. 

99. N.M—^Wright v. Atkinson, 46 

P. 2d 667, 39 N.M. 307. 

Wyo.—Flaks, Inc. v. De Berry, 79 P 
2d 826, 63 Wyo. 203, 116 A.L R. 
1191. 

1. S.D.—Bailly v. Farmers’ State 
Bank of Sisseton, 150 N.W. 942. 35 
S.D. 122. 

Motion for additional oonolnsions 

of law and fact by appellants un¬ 
successful in the court of civil ap¬ 
peals, to be made by that court, 
would be denied where all their as¬ 
signments of error were assignments 
of law on allegedly undisputed testi¬ 
mony, since assignments of such na¬ 
ture would be available on their peti¬ 
tion for writ of error without fact 
conclusions on the part of the court. 
Tex.—Friend v. McComb, Civ.App., 87 
S.W.2d 767. 
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sider evidence to find facts or make a decision upon 
thern^ or supplement the facts found by the trial 
court with any additional facts by means of infer¬ 
ences or presumptions from the direct findings rc- 

ported.3 

§ 1461. — Review Dependent on Declara¬ 
tions or Propositions of Law 

a. Questions of law 

b. Questions of fact 

a. Questions of Law 

(1) Statement of rule 

(2) Extent and limits of rule 

(1) Statement of Rule 

In some Jurisdictions, where a case is tried by the 
court without a Jury, questions of law, except questions 
arising during the trial on the rulings of the court, can 
be preserved for review only by submitting propositions 
of law to be held as the law of the case, and where no 
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declarations of law are .requested or made only the suffi¬ 
ciency of evidence Is revlewable. 

In some jurisdictions, where a case is tried by the 
court on a waiver of the right to jury trial, ques¬ 
tions of law, except questions arising during the 
progress of the trial on the rulings of the court, 
on the pleadings, admissibility of evidence, and 
kindred questions, can be preserved and presented to 
the supreme or intermediate appellate courts for 
review only by the submission of written proposi¬ 
tions or declarations of law to be held by the court 
as the law of the case;^ and where this rule pre¬ 
vails it is held that if no declarations of law are 
made or requested, the only reviewable questions 
are the sufficiency of evidence to sustain the find¬ 
ings or judgment.^-® 

In Missouri under the code effective Jan. 1, 1945, 
declarations of law are no longer necessary in non¬ 
jury trials and they cannot be made the basis of 
allegations of error on appeal.^-io Requests for 


2. Utah—Dugglns v. Colby, 145 P 
1042, 45 Utah 335. 

4 C.J. p 657 note 34. 

Amount of Aa.ma.gBm 

“We have no means of determin¬ 
ing from the findings whether the 
amount allowed was more or less 
than legal damages to which re¬ 
spondent would be entitled, since the 
legal measure of damages was not 
used." 

Utah—Monaghan v. Alexander, 287 
P 908, 909, 7C Utah 81. 

3. Mich—Briggs v. Parsons, 39 
Mi<‘h 400 

4 C.J. p G57 note 35. 

4. Ark —Norvell v. James, 234 S.W. 
2d 378, 217 Ark. 932. 

Declarations or propositions of law 
in equitable actions see infra § 
1462. 

Bequests dealt with strictly 

Since in cases tried without jury, 
requests for rulings of law are the 
only certain means by which a par¬ 
ty can insure separation of law from 
fact. It IS only by dealing with re¬ 
quests with considerable strictness 
that appellate court can preserve and 
exercise function of seeing that deci¬ 
sions of trial court are made accord¬ 
ing to law. 

Mass.—Brodeur v. Seymour, 53 N.E 
2d 566, 315 Mass. 527. 

Xn Illinois 

(1) The rule stated in the text has 
been declared or applied in a num¬ 
ber of cases. 

111.—Allen V. Sanders, 17 N.E.2d 28. 
369 Ill 466—Maton Bros. v. Cen¬ 
tral Illinois Public Service Co., 191 
N.E. 321, 356 Ill. 584. 

Streeter v. Junker. 280 Ill.App. 
866—Melluish v. City of Alton, 230 
Ill.App. 250—Bione v. Bell, 221 Ill. 


App. 434—Bosley Bros. v. Lawn¬ 
dale Iron & Wire Works, 205 Ill. 
App. 602. See Miller v. Mayberry, 
203 Ill App 58—Bisencon v. Wal¬ 
ters, 203 Ill App 28—Goldschmidt 
V Lessaris, 192 Ill.App 268. 

4 C.J. p 657 note 37. 

(2) Thus, the only method of pre¬ 
serving question of law for the su¬ 
preme court as to the measure of 
damages is by submission of proposi¬ 
tion of law covering the question, 
with the request that the court hold 
the same to be the law thereon. 

Ill —Maton Bros. v. Central Illinois 
Public Service Co., 191 N.E. 821, 
356 111. 584. 

(3) In other cases the rule stated 
in the text has been declared not to 
be the law, or has not been followed. 
Ill,—National Malleable Castings Co. 

v. Iroquois Steel & Iron Co., 165 N. 
E. 199, 333 Ill. 588—People V. Cow- 
en, 137 N E. 836, 306 111. 330— 
Rothwell V Taylor, 135 N E. 419, 
303 Ill 226—Pittsburgh, C, C. & 
St. Li. Ry. Co. V. Chicago City Ry. 
Co., 133 N.E. 181, 300 Ill. 162. 

Whalen v. Twin City Barge & 
Gravel Co., 280 Ill.App. 696-*BIt- 
zer v. Southern Surety Co., 245 Ill. 
App. 295—Bright v. Rledy, 243 Ill. 
App. 314—Keenan v. Tuma, 240 Ill. 
App. 448—^Folsom v. Northern 
Trust Co, 237 Ill.App. 419—La¬ 
tham V Nierman, 233 Ill.App. 360 
—Marks v. Knofsky Co., 233 Ill. 
App. 293—Fishman v. West Side 
National Bank of Chicago, 228 Ill. 
App. 315—Sinclair Refining Co. v. 
W. J. Newman Co„ 224 Ill.App. 401 
—Brown v. Atwood, 224 Ill.App. 
77—Cohn V, Armstrong Tire & Vul¬ 
canizing Co., 222 llLApp. 572—Cul¬ 
ver V. Village of Glencoe, 220 111. 
App. 97—Educational Aid Soc. v. 
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Bush Temple Conservatory, 187 Ill. 
App. 250—Lanski v. Chicago, etc., 

R. Co., 181 Ill.App. 565—Chicago 
v. Bartels, 146 Ill.App. 180 

(4) A distinction has been made in 
this respect between the supreme 
court and the appellate court, as 
follows: “To preserve questions of 
law for the Supreme Court in cases 
in which that court has no jurisdic¬ 
tion to pass on controverted facts 
and which have been tried below 
without a jury, there must have 
been propositions of law offered and 
passed on; but that is not neces¬ 
sary to enable the Appellate Court, 
which passes on both law and fact, to 
consider all questions raised by the 
assignments of error.” 

Ill.—Lanski v. Chicago & N. W. Ry. 
Co., 181 Ill App. 565—Educational 
Aid Society v. Bush Temple Con¬ 
servatory, 187 Ill App. 250, 251. 

To same effect, Pennsylvania R. 
Co. v. Cunningham, 224 Ill.App. 
584, 586. 

4.5 Ark.—Norvell v. James, 234 S.W. 
2d 378, 217 Ark. 932—Schulze v. 
Price. 213 S.W.2d 365, 213 Ark. 732 
—Luster v. Robinson, 88 S.W. 896, 
76 Ark. 255. 

Ill —Parish State Bank v. Tremore, 
263 Ill.App. 186—Bione v. Bell, 221 
Ill App. 434. See Central Funding 
Co. v. Gibson, 206 Ill App. 236— 
E. L. Essley Machinery Co. v. Dann 
Oil Cushion Spring Insert Co., 205 
Ill.App. 600—Miller v. Mayberry, 
203 Ill.App. 58—Bisencon v. Wal¬ 
ters, 203 Ill.App. 28. 

4.10 Mo.—Landers v. Thompson, 205 

S. W.2d 544, 356 Mo. 1169. 

Necessity, nature, and purpose of 

declarations of law see Trial i 698. 
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declarations of law were required tmder the previous if possible on any theory of law applicable to the 
statutes, however,and if no declarations of law pleadings and evidence.® The trial court in such 
were made or requested, the judgment was sustained circumstances was intrusted with the decision of 


4.16 Mo.—Conley v. Crown Coach 
Co.. 169 S.W.2d 281, 848 Mo. 1248— 
Nulsen v. National Plerments & 
Chemical Co., 146 S.W.2d 410, 846 
Mo. 1246—Perkins v. Burks, 78 S. 
W.2d 846, 836 Mo. 248—St. Louis 
Union Trust Co. v. Tant, 223 S.W. 
486—St. Louis Union Trust Co. v. 
Perriiran, 223 S.W. 436—Equitable 
Life Assur. Soc. of United States 
V. National Bank of Commerce in 
St. Louis, 197 S.W. 116—Buford v. 
Moore, 177 S.W. 866—Brandt v. 
Bente. 177 S.W. 377. 

Hilmer v. Decher, App.. 188 S.W. 
2d 321—Stratman v. Norge Co. of 
Missouri, 124 S.W.2d 672, 233 Mo. 
App. 696—Weber Engine Co. v. 
Lehrach, App., 262 S.W. 467—White 
V. Kershaw, App., 269 S.W. 806— 
Beall V. Miller, 230 S.W, 367, 207 
Mo.App. 32—Meridian Lumber Co. 

V. Lowry Lumber Co., 229 S.W. 267, 
207 Mo.App. 41—Walters’ Benev. 
Ass’n V. Celia. App., 223 S.W. 444. 

4 C.J. p 667 note 37. 

Bnffllolsaoy of dsolarations 

(1) Declarations of law given by a 
court in a trial without a Jury are 
not subject to the same technical 
scrutiny and construction as if giv¬ 
en to a Jury, but if it sufficiently ap¬ 
pears from them as given that the 
court correctly applied the law to the 
case, and had the issues in mind, that 
is sufficient. 

Mo.—Behnke v. Hathsam, App., 209 
S.W. 976. 

(2) To preserve any matter for 
review by requests for declarations 
of law, the requests must constitute 
correct declarations of law. 

Mo.—Conley v. Crown Coach Co., 159 
S.W.2d 281, 348 Mo. 1243. 

6. Mo.—Terminal Railroad Ass'n of 
St. Louis V. Schmidt, 182 S W.2d 79. 
363 Mo. 79—Lossing v. Shull, 173 S 

W. 2d 1. 361 Mo. 842—Hiatt v. Hi¬ 
att, 168 SW.2d 1087—Conley v. 
Crown Coach Co., 169 S.W.2d 281, 
348 Mo. 1243—Murphy v. Doni¬ 
phan Telephone Co., 147 S.W.2d 616, 
347 Mo. 372—Carter-Waters Corpo¬ 
ration V. Buchanan County, 129 S. 
W.2d 914—Briggs v. Kansas City 
Joint Stock Land Bank, 40 S.W.2d 
682, 328 Mo. 23—Zeitinger v. Har- 
gadine-McKittrick Dry Goods Co., 
260 S.W, 918, 298 Mo. 461—St. Jo¬ 
seph Hay & Feed Co. v. Missouri 
Pac. Ry. Co., 186 S.W. 1162—Hat¬ 
ton V. City of St. Louis, 176 S.W. 
888, 264 Mo. 634. 

Heath v. Perky Bros. Transfer 
& Storage Co., App., 167 S.W.2d 
600—Mortgage Inv. Co. v. Robin¬ 
son. 163 S.W.2d 77, 236 Mo.App. 187 
—White v. Foster, App., 194 S.W. 
2d 723—^Motohar v. Hollingsworth, 


App.. 167 S.W.2d 390—Eveloff v. 
Cram. 161 S.W.2d 36, 236 Mo.App. 
1013—^Mederacke v. Friesenhan, 
App., 146 S.W.2d 461—State ex rel. 
Ray & Son v. Kelly, App., 131 S.W. 
2d 371—Pfenninger v. Brevard, 
App., 129 S.W.2d 924—Perrin v. 
Johnson, App., 124 S.W.2d 661— 
Dennis v. Grand River Drainage 
Diet, of Livingston and Linn Coun¬ 
ties, App., 118 S.W.2d 113—Cave v. 
Missouri Ins. Co., App., 102 S.W. 2d 
766—Paulson v. Hartzel. App., 93 
S.W.2d 1096—Metropolitan Life 
Ins. Co. V. Erdwins, App., 83 S.W. 
2d 697—Bailey v. Jamestown 
School Diet. No. 11, Moniteau 
County, App., 77 SW.2d 1017— 
Shutts v. Tower Grove Bank of St 
Louis, App , 74 S W.2d 489—School 
DIst. of Independence ex rel. Wha¬ 
len v. Wilcox. App., 58 S.W.2d 1009 
—Manufacturers' Finance Trust v 
Collins. 68 .SW.2d 1004, 227 Mo 
App. 1120—Rector v. Consolidated 
School Dlst No. 3 of Platte Coun¬ 
ty. App., 68 S.W.2d 785—Judd v 
Consolidated School Diet. No 3 
of Platte County. 68 S.W.2d 783, 
227 Mo.App. 921—^Maxey v. Ralley 
& Bros Banking Co, App., 67 S W. 
2d 1091—Malone v. Moberly, App., 
65 SW2d 1008—Chuning v. Hin¬ 
kle. App., 49 S W 2d 267—No Dust 
O Co V Home Trust Co., App , 46 
SW2d 203—Recording Thermome¬ 
ter Co V Missouri Fruit Exchange, 
App, 46 S.W.2d 191—Alexander v. 
Alexander, App., 44 S.W.2d 872— 
Fidelity Trust Co. of St Joseph 
V. Eby Land Co., App., 36 S W 2d 
133—General Motor Acceptance Co 

V. Thomas, App, 33 S W 2d 1033— 
Stockton V. Sedalia Life Ins. Co., 
App, 31 S W.2d 108—Hull v. Whit- 
tenburg Canning Co., App , 30 S W 
2d 643—Shupe v. A J. King Realty 
Co, App, 29 SW,2d 230—Bauer v 
White, 29 S W.2d 176, 226 Mo.App. 
270—Griffin v. Mullins, App., 21 S 

W. 2d 209—Security Stove & Mfg 
Co. V. Stevens. 9 S.W.2d 808, 222 
Mo.App. 1029—In re Aiken’s Es¬ 
tate, App., 6 S.W.2d 662—Long- 
worth V. Farmers’ & Traders’ Bank 
of Warsaw, 300 S.W. 646, 222 Mo. 
App. 1—Casteel v. Dearmont, 299 
S.W. 816, 221 Mo.App. 1217—Farm¬ 
ers’ & Merchants’ State Bank of 
Cleveland v. RatlifC's Estate, 297 
S.W. 84, 222 Mo.App. 216—Bates 
Coal Mining & Mercantile Co. v. 
Missouri Pac. R. Co., 296 S.W. 1049, 
222 Mo.App. 221—Platte Valley 
Drainage Diet, of Worth County 
V. National Surety Co., 296 S.W. 
1083, 221 Mo.App. 898—Babel v. 
Ransdell, App., 294 S.W. 784—Koch 
V. Sanford Loan & Realty Co., 286 
S.W. 732, 220 Mo.App. 396—Mis- 
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souri Gas & Electric Service Co. v. 
Rea & Page Milling Co., 279 S.W. 
727, 220 Mo.App. 1067—Bean v. 

Munger Land Co., App., 266 S.W. 
844—Mason v. Geist, App., 263 S.W. 
236—^Weber Engine Co. v. Lehrach. 
App., 262 S.W. 467—Federal Land 
Bank of St. Louis v. International 
Life Ins. Co., App., 260 S W. 822— 
Frank L. Dlttmeier Real Estate Co. 
V. Knox, App., 269 S.W. 836—White 
V. Kershaw, App., 259 S W. 806— 
Bubach v. Musick, App., 266 S.W. 
116—Sidebottom v. Sidebottom, 266 
S.W. 363, 215 Mo App. 613—Loom¬ 
is V. Rutledge & Kilpatrick Real¬ 
ty Co, 261 S.W. 736, 212 Mo.App. 
147—Pacific Lumber Co. of Illi¬ 
nois V. Jamison Lumber & Shingle 
Co. 247 SW. 226, 213 Mo.App. Ill 
—Hildebrand v. Erickson. App., 242 
S.W. 1014—Crowell-Spencer Lum¬ 
ber Co. V. Hill, App., 242 SW. 427 
—Dacurso v Dacurso’s Estate, 
App., 239 S.W. 890—Tillotson v. 
Independent Breweries Co, App, 
236 S.W. 906—Heath v Beck. App . 
231 S.W. 667—Meridian Lumber Co 
V. Lowry Lumber Co., 229 S W. 
267, 207 Mo.App 41—Brown v 

Houghton Const. Co, App, 227 S 
W 137—McGee v. DunnJgan, App., 
223 S.W. 681—Enterprise Furni¬ 
ture & Carpet Outfitting Install¬ 
ment Co V. Stigall, App, 206 S W. 
390—Woolfolk V. Homo Ins Co, 
App., 202 S.W. 627—Barnett v. City 
of St. Louis, App., 198 S.W 462— 
Barton v. Faeth, 186 S.W. 62, 193 
Mo App. 402—Hays v. Cox, App , 
186 S.W 1164—Maxwell v Har- 
roun, App., 180 S.W. 993—Walker 
V. Modern Woodmen of America, 
Camp No. 6111, 177 S.W 331, 190 
Mo.App. 366—Miller v. Pepperllng, 
170 S.W. 328, 185 Mo.App. 222. 

4 C J. p 658 note 40, p 1133 note 6. 

Oorreot prlnolplas of law must 
have been applied in order to sustain 
the Judgment. 

Mo.—Kelvinator St. Louis v. Scha- 
der, 39 S W.2d 385, 225 Mo App. 
479. 

Whara oaa iastruotioa was asked, 
to the effect that under the plead¬ 
ings and evidence plaintiff was not 
entitled to recover, the text rule was 
applied. 

Mo.—Bufton V. Southern Express Co., 
App., 217 S.W. 630. 

Soopa of ravlaw 

In action at law, where no decla¬ 
rations of law were requested or giv¬ 
en and there was no affirmative re¬ 
quest for findings of fact or conclu¬ 
sions of law, on plaintiff’s appeal, 
supreme court assumed that find¬ 
ings of fact made by court were vol¬ 
untary and accordingly considered 
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both law and fact,® and the only reviewablc ques¬ 
tions were the sufficiency of evidence to sustain the 
findings or judgment,^ or whether a prima facie 
case was made out,® and the errors, if any, on the 
face of the record proper.® It was held that, in a 
law action, the declarations of law could be ex¬ 
amined on appeal only to discover the theory of 
the party offering them and of the trial court.1® 

(2) Extent and Limits of Rule 

Where the neceeeity of preeenting deciaratione or 
propoeltions of law exlete, it cannot be diepeneed with 


except where the only queatlon It one of law and in 
•hown by the record. 

Where the necessity of presenting declarations or 
propositions of law exists, it cannot be dispensed 
with by reason of remarks of the trial judge in 
announcing a decision as to the Itw of the sub¬ 
mitted case, although excepted to,ii or by any stipu¬ 
lation which the parties may make.i® Similarly it 
has been held that a motion for a new trial in a case 
tried before the court without a jury does not sup¬ 
ply the omission to submit propositions of law;i® 
and, where a proposition of law is properly pre- 


only general finding against plain¬ 
tiff as evidenced by judgment. 

Mo.—Tillman v. Melton. 166 S.W.2d 
684. 350 Mo. 166. 

6. Mo.—Federal Land Bank of St. 
Louis V. International Life Ins. 
Co., App., 260 S.W. 822. 

Theory not under review 

Where no declarations of law were 
asked by either party, the theory on 
>\hlch the court below tried the case 
was not before the court of appeals 
for review, and a Judgment In favor 
of one party was treated as a gener¬ 
al Judgment In favor of that party 
and against the other 
Mo—White v Kershaw, App, 269 S 
W. 806—Walters* Benev. Ass’n v 
Celia, App., 223 S W. 444. 

7. Mo —State ex rel. Ward v. Trim¬ 
ble. 39 SW2d 372, 327 Mo 773— 
Missouri Lumber & Mining Co. v 
Hassell, 298 S W. 47—Railsback v 
Bowers, 257 S W. 119—Pearson v. 
Heumann. 242 SW 946, 294 Mo. 
626—Bacon v Theiss. 208 SW 264 
—In re Lankford’s Estate, 197 S. 
W. 147, 272 Mo 1—St Joseph Hay 
& Feed Co v Missouri Pac. By. 
Co., 185 S W 1162 

Heath v. Perky Bros Transfer & 
Storage Co., App., 167 S.W.2d 600— 
Pulton V. Kansas City Life Ins 
Co, 148 SW.2d 681, 236 Mo.App. 
78—Mederacke v. Friesenhan, App., 
146 SW.2d 461—Earhart v A. O 
Thompson Lumber Co., App. 140 
SW2d 760—Weisguth v. Burke. 
App., 138 S.W 2d 689—State ex rel. 
Ray & Son v Kelly, App., 131 S. 
W 2d 371—Pfennlnger v. Brevard, 
App., 129 S.W.2d 924—Seneca Tex¬ 
tile Corp V. Missouri Flower & 
Feather Co., App, 119 S.W.2d 991 
—Paulette v. Semes, App, 103 S 
W.2d 673—^Ralston Purina Co. v. 
King, App., 101 S.W.2d 734—North 
Side Finance Co v. Sparr, App., 78 
S.W.2d 892—State ex rel. Lankford 
V. Fidelity & Deposit Co. of Mary¬ 
land, App., 74 S.W.2d 904—Shutts 
V. Tower Grove Bank of St. Louis, 
App.. 74 S.W.2d 489—Gardner v. 
North Kansas City Alfalfa Mills, 
App., 61 S.W.2d 874—Alexander v. 
Alexander. App., 44 S.W.2d 782— 
Jabin v. National Accident Soc. of 


New York, 41 S.W.2d 874, 226 Mo 
App 342—Kelvinator St. Louis v. 
Schader, 39 S.W.2d 386, 226 Mo. 
App. 479—Fidelity Trust Co. of St. 
Joseph V. Eby Land Co., App., 36 
SW.2d 133—General Motor Ac¬ 
ceptance Co. V Thomas, App, 33 
SW.2d 1033—Stockton v. Sedalia 
Life Ins Co.. App., 31 S.W.2d 108 
—Noell V. Chicago & E. I. Ry. Co , 
App . 21 S W 2d 937, certiorari de¬ 
nied ('■hloago & E I Ry. Co. v No¬ 
ell. 60 act 465, 281 U.S 766, 74 L 
Ed 1174—Clayton v. Gentle, App. 
14 SW2d 672—Burke v. Cerra. 
App.. 11 S.W.2d 69—Abel v. Mis¬ 
souri Commission for the Blind, 
App., 266 S.W. 762—Bean v. Mun- 
ger Land Co , App , 266 S W. 844— 
Federal Land Bank Co. of St. Louis 
V. International Life Ins. Co., App., 
260 S W 822—McCutcheon Bros 
Vehicle & Harness Co. v. Farrar, 
App, 266 SW. 609—Crowell-Spen- 
cer Lumber Co v. Hill, App.. 242 
S.W. 427—Meridian Lumber Co. v. 
Lowry Lumber Co, 229 S W. 267, 
207 Mo App. 41—Enterprise Furni¬ 
ture & Carpet Outfitting Install¬ 
ment Co. V. Stlgall, App., 206 S.W. 
390—First Nat. Bank v. Woelz, 193 
SW 614, 197 Mo App. 686—Max¬ 
well v. Harroun, App., 180 S.W. 
993. 

Zf there is no evidence to support 
the Judgment, the appellate court 
will Interfere, although no declara¬ 
tions of law were asked. 

Mo—Barton v. Faeth, 186 S.W. 62, 
193 Mo App. 402. 

When a prima facie case is made 

by plaintllTs, and no instructions are 
asked or given, appellate court will 
not review the evidence to determine 
Its sufficiency to overthrow plain¬ 
tiffs’ case. 

Mo—Davis v. Dawson, 201 S.W. 624, 
273 Mo. 499. 

Favoring snccessfni party 

In the absence of declarations of 
law, the court on appeal will con¬ 
sider the case on the evidence most 
favorable to the party in whose fa¬ 
vor the Judgment was rendered. 

Mo —Dennis v Grand River Drain¬ 
age Diet of Livingston and Linn 
Counties, App., 118 S.W.2d 113— 
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Republic Nat. Bank of St. Louis 
V. Interstate Producing Corpora¬ 
tion, 282 SW. 1033, 221 Mo.App. 
668 . 

8 . Mo.—Zeitinger v Hargadine-Mc- 
Kittrlck Dry Goods Co., 260 S.W. 
913, 298 Mo 461. 

Nahn-Heberer Realty Co. v. 
Schrader, App., 89 S.W.2d 142— 
Greenfield v. Clarence Sav. Bank 
of Clarence, App., 5 SW.2d 708— 
School Dist No. 62 of Clinton 
County V School Diat No 64 of 
Clinton County, 277 S.W. 946, 221 
Mo.App. 393. 

9. Mo.—Murphy v. Doniphan Tele¬ 
phone Co., 147 S.W.2d 616, 347 Mo. 
372—Zeitinger v. Hargadine-McKit- 
trlck Dry Goods Co., 260 S.W. 913, 
298 Mo. 461. 

Nahn-Heberer Realty Co. v. 
Schrader, App., 89 SW.2d 142— 
Greenfield v. Clarence Sav. Bank of 
Clarence, App, 6 SW.2d 708— 
Bates Coal Mining & Mercantile Co. 
V. Missouri Pac. R Co , 296 S.W. 
1049, 222 Mo App. 221—School Diat. 
No. 62 of Clinton County v. School 
Dist. No. 64 of Clinton County, 277 
S.W. 946, 221 Mo.App. 393. 
Snffloieaoy of petition may be chal¬ 
lenged by defendant, as being part 
of the record proper. 

Mo —Nahn-Heberer Realty Co. v. 
Schrader, App., 89 S.W.2d 142. 

10. Mo.—Conley v Crown Coach Co , 
169 SW.2d 281, 348 Mo 1243 

Boggs V. Burton, App., 180 S.W. 
402. 

11 . Mo.—School Dist of Independ¬ 
ence ex rel. Whalen v. Wilcox, 
App. 68 SW.2d 1009—Meridian 
Lumber Co v Lowry Lumber Co., 
229 SW. 267, 207 Mo App. 41. 

4 C.J. p 658 note 41. 

Declarations of law no longer nec¬ 
essary in Missouri under code ef¬ 
fective Jan. 1, 1946 see supra sub¬ 
division a of this section. 

18. Ill —Kohn V. Columbia Nat. 
Bank, 46 N E. 208, 166 111. 316. 

Carlyle v. Harms, 84 Ill.App, 
264 

13. Ill —Union Ins. Co. v. Orosby, 
60 NE. 200, 172 Ill. 336. 
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§ 1461 APPEAL & ERROR 

rented with respect to one point, its correctness 
is presented for review, but no other alleged errors 
of law relating to propositions of law not asked or 
given are reviewable.^^ 

Exceptions npt involving the giving or the refusal 
of declarations of law may be saved and acted on 
in the reviewing court, notwithstanding no declara¬ 
tions of law were asked or given nor is it neces¬ 
sary that propositions of law be presented where the 
only questions in a case are questions of law and 
the decision of the trial court is shown by the rec¬ 
ord,as for instance where the evidence is wholly 
documentary,or where the case is tried by the 
court on an agreed statement of facts,^® or where 
the salient facts in the record are undisputed.^® 
The judgment may be disturbed, although no decla¬ 
rations of law were asked or given, if the uncon¬ 
troverted evidence and conceded facts show, as 
matter of law, that judgment was for the wrong 
party. 20 

It has also been held that, although no declara¬ 
tions of law have been asked or granted, the re¬ 
viewing court is not thereby debarred from ex¬ 
amining the facts to ascertain if there is any evi¬ 
dence to sustain the findings of the court,2^ and 
that, where a cause has been tried by the court with¬ 
out a jury and no instructions have been given, but 
the court has filed a written opinion embodying 
declarations of law applicable to the facts, the ap¬ 
pellate court may treat the opinion as instructions 
for the purpose of review.22 


b. Questions of Fact 

The fact that no propoaltiont wore presented to the 
trial court to be held as the law of the case does not 
preclude the appellate court from considering questions 
of fact or determining whether the evidence is sufficient 
to sustain the findings or the Judgment. 

The fact that no propositions were presented to 
the trial court to be held as the law of the case does 
not preclude the appellate court from considering 
questions of fact or determining whether the evi¬ 
dence is sufficient to sustain the findings or the 
judgment.23 Where, in addition to the failure to 
submit written propositions of law, no complaint 
is made of any ruling made during the progress of 
the trial, the only question for consideration in the 
appellate court is the sufficiency of the evidence to 
support the judgment.24 So it has been held that, 
where no propositions of law were submitted to be 
determined, if the case goes directly to the supreme 
court from the trial court, questions of fact will be 
reviewed by the supreme court when properly pre- 

sented.25 

In Missouri, under the code effective Jan. 1, 1945, 
declarations of law are no longer necessary in non¬ 
jury trials and cannot be made the basis of allega¬ 
tions of error on appeal, as considered supra sub¬ 
division a of this section; and as shown supra § 
1457, the appellate court reviews a case tried on 
facts without a jury on both the law and the evi¬ 
dence as in suits of an equitable nature. 

Under a previous statute, if there were no excep¬ 
tions to the evidence or other matter at the trial. 


14. Mo.—People’s Nat. Bank v. Cen¬ 
tral Trust Co., 78 S.W. 618, 179 
Mo. 648. 

4 C.J. p 668 note 44. 

16. Mo—Silvey v. Summer, 61 Mo. 

253—Moore v. Turner, 19 Mo. 642. 
4 C.J. p 658 note 45. 

16. Ill —Weld V. Englewood First 
Nat. Bank, 99 N.E. 72, 255 111. 43, 
48. 

4 C.J. p 658 note 46. 

17. Mo.—Zimmerman v. Chicago, 
etc., R. Co. 67 S.W. 718, 166 Mo. 
661—Henry v. Bell, 76 Mo. 194. 

4 C.J. p 658 note 47. 

18. Mo.—St. Charles v. Hackman, 
34 S.W. 878, 133 Mo. 634, 641. 

4 C.J. p 658 note 48. 

Tr«# law to bs applisd 

Court of appeal must apply true 
law to case submitted on agreed 
statement of facts on appeal from 
Judgment on general verdict rendered 
by court sitting as jury without dec¬ 
larations of law. 

Mo.—Cave v. Missouri Ins. Co., App., 
102 S.W.2d 765. 

19. Mo.—Harms v. Long, App., 213 
S.W. 607. 


20. Mo.—School List, of Independ¬ 
ence ex rel. Whalen v. Wilcox, 
App., 68 S W.2d 1009. 

21. Ark.—Norvell v. James, 234 S 
W.2d 378, 217 Ark. 932—Worthing¬ 
ton V. De Bardlekin, 33 Ark. 651. 

22. Mo—Spengler v. Kaufman, 43 
Mo.App. 5. 

23. Ill.—Rothwell v. Taylor, 135 N. 

B. 419, 303 III. 226—Pittsburgh, 

C. , C. & St. L. Ry. Co. v. Chicago 
City Ry. Co., 133 N.E. 181, 300 Ill. 
162. 

Whalen v. Twin City Barge & 
Gravel Co., 280 Ill.App. 696, certio¬ 
rari denied 56 S.Ct. 690, 297 U.S. 
714, L,Ed. 1000—Bltzer v. South¬ 
ern Surety Co., 246 Ill App. 295 
—Bright V. Rledy, 243 Ill.App. 
314—City of Benton v. Whaley, 230 
Ill.App. 309—Melluish v. City of 
Alton, 230 Ill.App. 260—Fishman 
V. West Side National Bank of 
Chicago, 228 Ill.App. 315—Hurst 
V. Hutsonville Telephone Co., 227 
Ill.App. 411—Brown v. Atwood, 224 
Ill.App. 77—Cohn V. Armstrong 
Tire & Vulcanizing Co., 222 111. 
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App. 672—Falrbault v. Grundon, 
221 Ill.App. 634—Blone v. Bell, 221 
Ill.App 434. 

4 C.J. p 669 note 61. 

Determining what was held as to ev. 
idenoe 

The appellate court can, in the ab¬ 
sence of propositions of law, “refer 
to the record to ascertain what the 
[trial] court in fact held as to the 
evidence ’’ 

Ill.—Falrbault v. Grundon, 221 Ill. 
App. 634, 638. 

94. Ill.—Seely v. Watson, 164 Ill. 
App. 63—Illinois Trust, etc.. Bank 
V. Pontiac, 112 Ill App. 646, af¬ 
firmed 72 N.E. 411, 212 Ill. 326— 
Hanford v. Richart, 66 Ill App. 443 
—Stanley v. McConnell, 64 Ill.App 
691—Goebel v. Montgomery, 68 Ill. 
App. 135—^Hollenberg v. Tompkins, 
49 Ill.App. 323—Flood v. Leonard, 
44 Ill.App. 113. 

4 C.J. p 669 note 62. 

88. Ill.—Bradish v. Yocum, 28 N.E. 
114, 180 Ill. 386—Strean v. Lloyd. 
21 N.E 533, 128 Ill. 498. 

4 C.J. p 659 note 53. 
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and no declarations of law asked, given, or refused, 
findings of the trial court on the facts were not re¬ 
vie wable,^® except perhaps in cases where there was 
no evidence at all to support the findings and, 
in the absence of declarations of law or conclu¬ 
sions of fact, if there was substantial evidence to 
support the general finding and judgment of the 
trial court, the judgment could not be reviewed on 
appeal.28 

§ 1462. -Trial in Equitable Actions 

a. In general 


APPEAL & ERROR §§ 1461-1462 

b. On submission of issues to jury 

c. Declarations or propositions of law 

a. In General 

Where a caee is prepared and tried at an equitable 
action, the action will be treated at such on appeal, and 
the whole cate will be brought up, the appellate court 
patting on the record at to the facts at well at the law. 

Where a case is prepared and tried as an equitable 
action, the action will be treated as such on ap- 
peal.28.60 In equity, it is the general rule that an 
appeal brings up the whole case, and that the ap¬ 
pellate court passes on the record as to the facts 
as well as to the law,20 determining the equitable 


26. Mo.—Shapiro Upholstering Co. 

V. Connors, App., 46 S.W.2d 892. 

4 C.J. p 669 note 66. 

27. Mo.—Smith V. Dunklin County, 
83 Mo. 196. 

28. Mo.—Riley v. La Font, 174 S.W. 
2d 867—Security State Bank v. 
Dent County, 137 S.W.2d 960, 346 
Mo. 1060—Richards v. Earls, 133 S. 

W. 2d 381, 346 Mo 260—Palvey v. 
Hicks, 286 S.W. 386. 316 Mo, 442. 

Lessner v. Monarch Ins. Co., 163 
SW.2d 129, 236 Mo App. 161. 

28.50 Ky.—Rose v. Reese, 160 S.W. 
2d 614, 290 Ky. 366. 

Mo—Selfner v. Weller, 171 S.W.2d 
617. 

Kerr v. Prudential Ins Co. of 
America, 194 S W.2d 706, 238 Mo. 
App. 972. 

Peturmliifttlon, of oharaotav of pro- 

oaading’ 

(1) Test on appeal as to equity 
jurisdiction after hearing of case 
whether, under record, plaintiff had 
an adequate remedy at law. 

Mich—Baker v. Lansing Co., 12 N. 
W 2d 377, 307 Mich. 493. 

(2) On writ of error to review 
only the taxing of auditor’s fees, 
character of the proceeding, whether 
legal or equitable, was to be deter¬ 
mined by reference to the nature of 
the main proceeding. 

Ga—Hicks V. Atlanta Trust Co., 200 
S E. 301, 187 Ga. 314. 

(3) Whether action to restrain in¬ 
terference with possession of realty 
was reviewable by the court as an 
action at law or as an action in equi¬ 
ty was required to be determined ac¬ 
cording to the Issues tendered by 
the pleadings. 

Mo—Bowser v. State Highway Com¬ 
mission, 170 S W.2d 399. 

£aw and •qiilt 7 aotlons 

(1) Where action at law was tried 
In superior court together with peti¬ 
tion In equity, appeal from decision 
In action at law would be determined 
according to principles of law and 
not of equity. 

R.I.—Citizens Sav. Bank v. Guaran¬ 


ty Loan Co., 6 A.2d 688, 62 R.I. 
448, 123 A.L.R. 1236. 

(2) Where two causes of action 
stated in petition were at law and 
one was in equity, and the causes 
were tried to court in one proceeding 
without jury, the court would review 
the case on appeal as one in equity. 
Mo.—McFaw Land Co. v. Kansas City 
Title & Trust Co.. 211 S.W.2d 44, 
367 Mo 797. 

29. Ark.—Ingram v. Board of 
Com’rs of Street Imp. Dist No. 6, 
123 SW2d 1074, 197 Ark. 404 
Del —Weinberg v. Baltimore Brick 
Co, 112 A 2d 617. 

Ill —See Kevan v National Life Ins. 

Co of U S. 207 III App. 341. 

Iowa—CuthburtHon v. Harry C. 
Harter Post No. 839 of the V. F. 
W, 65 N.W2d 8.3, 246 Iowa 922— 
Brown v. Brown, 8 NW.2d 414, 232 
Iowa 1265—^Brunskill v. Wallace, 
276 NW 598, 224 Iowa 629. 

Ky—Stephenson v. Burton. 246 S.W. 
2d 999. 

Md —Mt Savage George’s Creek Coal 
Co V Monahan, 104 A. 480, 132 
Md 654 

Maas—Willett v. Willett, 130 N.E 2d 
582—Heard v. Heard, 82 N.E 2d 

219, 323 Ma.sa 367—Yurkanis v. 
Yurkanls, 73 N.E.2d 698, 321 Maas. 
376—Miekelson v. Shuster, 66 N.E 
2d 311, 319 Mass. 210—Cooperstein 
V. Bogas, 68 NE.2d 131, 317 Mass 
341—CarJllI v. Hersey, 16 N.E.2d 

220, 300 Mass 329—MacDonald v. 

MacDonald, 197 N.E. 3, 291 Maas. 
299—Trade Mut. Liability Ins Co 
v. Petena, 196 NE 900, 291 Maaa 
79—Hannah v. Frawley, 188 N.E 
386, 285 Maas. 28—Grauatein v. 

Dolan, 185 N E. 489, 282 Mass. 679 
—Appeal of Cook, 137 N.E. 299, 
243 Maas. 149. 

Mich—Moran v Nelson, 33 NW.2d 
772, 322 Mich 230. 

Mo.—Rubinstein v. Rubenstein, 283 
SW2d 603—Botto v James. 209 
S W.2d 256—Price v. Morrison, 236 
S.W. 297, 291 Mo. 249. 

Schertz v. Blocher, App., 288 S. 
W 2d 386—Cunningham v Kinnerk, 
App , 1 S W.2d 241—Henson v. Per- 
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* ry County Savings & Loan Ass’n, 
App., 300 S W. 1037—Commerce 
Trust Co. V. Foulds, 273 S.W. 229, 
221 Mo.App. 317. 

N.C.—Arey v. Lemons, 61 S.E.2d 696, 
232 N.C. 631. 

Okl.—Ellis V. Williams, 297 P.2d 916. 
Pa.—Barndollar v. Groszkiewicz, 113 
A.2d 164, 178 Pa Super. 110. 

S.C—Twitty V. Harrison, 94 S.E.2d 
879—Mills V. Norris, 179 S.E. 464, 
176 S C. 1. 

Tenn.—Howell v. Stroud, 1 Tenn.App. 
301. 

Utah—Reimann v Baum, 203 P.2d 
387, 116 Utah 147—Peterson v. Pe¬ 
terson, 190 P2d 135, 112 Utah 654 
—Provo City v. Jacobsen, 176 P.2d 
130, 111 Utah 39, modifled on other 
grounds 181 P 2d 213, 111 Utah 68 
—^Anderson v. Thomaa, 159 P.2d 
142, 108 Utah 262—Boccalero v. 
Bee, 126 P 2d 1063, 102 Utah 12— 
Tripp V. Bagley. 276 P 912, 74 
Utah 67, 69 ALR 1417—Rockhlll 

V. Creer, 189 P. 668, 56 Utah 119. 
Wash—Darnell v. Noel, 208 P.2d 

1194, 34 Wash 2d 428 
Wla—Moran v. Wilkinson, 247 N. 

W. 873, 211 Wis. 669. 

4 C.J. p 659 note 69—33 C.J. p 469 
note 25 [a]. 

Review as to matters of discretion 
see infra $ 1583. 

Broad appeal 

Where broad appeal was prayed 
from decree of chancery, the case 
would be open to review in court of 
appeals on pleadings and evidence 
in the same manner as though it 
were being tried in chancery court. 
Tenn.—Wrenne v. American Nat. 
Bank, 191 S.W.2d 547, 183 Tenn. 
247. 

Fletcher v. Russell, 177 S.W.2d 
854, 27 Tenn.App. 44. 

Agreement between the parties 

cannot have the effect of preventing 
the review on appeal of findings of 
the lower court as to questions of 
fact in equity cases. 

Md—Mt Savage George’s Creek Coal 
Co. V Monahan, 104 A. 480, 132 
Md. 654. 
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principles applicable,3® no findings being necessary | to support the judgment which is rendered by the 


SzlilMtf may be looked to to as¬ 
certain the nature of the cause of ac¬ 
tion. 

Ark,—Stuckey v. Stephens, 171 S.W. 
908. 115 Ark. 572, Ann,Cas.l917A 
188. 

Question where facts are admitted 

On appeal from a final decree for 
complainant, based on facts alleged 
in the bill, admitted in the answer, 
and found as facts in the order for 
the decree, the only Question is 
whether the decree corresponds to 
the allegations and prayers of the 
bill and the rules of law applicable 
thereto. 

Mass.—McLaughlin y. Jones, 137 N. 
E. 848, 243 Mass. 207. 

Xa Alabama 

(1) The right of ultimate review 
by the supreme court of proceedings 
at law leading to a verdict with re¬ 
spect to issues of title to land is es¬ 
sential to give effect to the right of 
appeal under a statute, relating to 
setting aside or confirming distribu¬ 
tion when the sale of property la or¬ 
dered. 

Ala.—Karter v. East, 125 So. 655, 220 
Ala. 511. 

(2) On appeal to the supreme court 
from the final decree of an equity 
court, only errors of the equity court 
are to be reviewed, including errors 
in dealing with the verdict at law. 
Ala.—Woods V. Allison Lumber Co, 

74 So.2d 486, 261 Ala. 286—Owens 
V. Washington. 69 So.2d 694, 260 
Ala. 198—Karter v. East, supra. 

(3) Where trial court did not ques¬ 
tion equity of bill, but considered 
case on merits, supreme court would 
review case accordingly. 

Ala —Birmingham Slag Co. v. Bir¬ 
mingham Water Works Co., 48 So. 
2d 193, 254 Ala. 211. 

Xa New Jersey 

(1) Where the court of chancery 
decided various questions, of the or¬ 
der of liability of Indorsers on a 
note, set-off, etc, questions on ap¬ 
peal to the court of errors and ap¬ 
peals are disposed of according to 
the results of Judgments that should 
be rendered, and successful enforce¬ 
ment thereof, in a suit at law, based 
on facts as ascertained in the court 
of chancery and in the court of er¬ 
rors and appeals on the evidence in 
the case. 

N.J.—Frelle v. Rudiger, 106 A. 410, 
90 N.J.Eq. 248. 

(2) Under statute, appellate divi¬ 
sion of superior court may review 
issues of fact not determined by 
verdict of Jury. 

N.J.—Williams v. De Fablo, 65 A.2d 
858, 3 N.J.Super. 182. 

Orders grantlJig iajwiotloa 

Statute authorizing and regulating 
appeals from orders granting tempo¬ 


rary writs of injunction, limits the 
power and Jurisdiction of the court 
of civil appeals to a consideration of 
the questions presented by the bill 
and answer and such evidence as 
may have been heard by the trial 
Judge. 

Tex.—^Abilene A S. Ry. Co. v. State. 
Civ.App.. 199 S.W. 878, reversed 
on other grounds, Com.App., 260 S. 
W. 1117. 

Proceedings beld equitable, so that 
the rules applicable to appeals in 
suits in equity should be applied: 

(1) Proceeding in which attorneys 
Interpleaded for attorney's fees. 

Mo.—State ex rel. Bradley v. Trim¬ 
ble, 289 S.W. 922. 816 Mo. 97. 

(2) Suit under a statute providing 
for the adjudication and determina¬ 
tion in one suit of the rights of all 
claimants to mechanics* lions, etc. 
Mo.—Huggins v. Hill, 236 S.W. 1051. 

(3) Where defendant Insurance 
company paid the amount due on a 
policy into court, and the various 
claimants were required to inter¬ 
plead. 

Mo—Bush V. Kansas City Life Ins. 
Co., 214 S.W. 175. 

(4) Action to quiet title. 

Mo—Harrington v. Muzzy, 268 S.W 
2d 637—City of Kirks ville v. 
Young, 262 S.W.2d 286—Kimberly 
v. Presley, 245 S.W.2d 72—Stewart 

V. Russell, 227 S.W.2d 1011—Lewis 
v. Barnes, 199 S.W. 212, 272 Mo 
877. 

Mont.—Hart v. Barron, 204 P.2d 797, 
122 Mont. 350. 

Okl.—^Harmon v. Phillips Petroleum 
Co, 167 P.2d 860, 196 Okl. 607. 

(5) Suit on a note given for the 
price of stock wherein defendants 
sought rescission of the sale and 
counterclaimed for the amount paid 
SC—Mills V. Norris, 179 S.E. 464, 

176 S C. 1. 

(6) Probate proceedings. 

Iowa.—In re Onstot’s Estate, 277 N. 

W. 563, 224 Iowa 520. 

Mass—Slater v. Munroe, 48 N.E.2d 
149, 313 Mass. 638—Murray v. 

Murray, 45 N.E.2d 933, 313 Mass. 8 
—Gorey v. Guarente, 22 N.E.2d 99, 
303 Mass. 569—Old Colony Trust 
Co. V. Yonge, 18 N.E.2d 335, 802 
Mass. 49—O'Reilly v. O’Reilly, 199 
N.E. 741, 293 Mass. 332. 

(7) Ejectment suit wherein de¬ 
fendant sought cancellation of tax 
collector’s deed and other affirmative 
equitable relief. 

Mo.—^Heagerty v. Hawkins, 173 S.W. 
2d 923. 

(8) Declaratory judgment. 

Mo.—^J. E. Blank, Inc., v. Lennox 
Land Co., 174 S.W.2d 862, 861 Mo. 
932. 


(9) Escheat proceedings. 

Or.—In re Wakefleld's Estate, 89 P.2d 
592, 161 Or. 880. 

(10) Other actions. 

Ga—O’Rear v. Lamb, 22 S.E 2d 74, 
194 Qa. 466—Hicks v. Atlanta 
Trust Co., 200 S.E. 801, 187 Oa. 
314. 

Mo—Clsel V Cisel, 180 S.W.2d 748, 
362 Mo. 1097—Bowzer v. State 
Highway Commission, 170 S.W.2d 
399. 

Folger V. Lowery, App., 210 S.W. 
2d 1011. 

Aotlo&a held &ot equitable, but le¬ 
gal, so that the rules as to review 
on appeal in equity cases do not ap¬ 
ply: 

(1) Action of ejectment. 

Utah—Robinson v. Thomas, 286 P. 
625, 75 Utah 446. 

(2) Action to enforce a special tax 
bill. 

Mo.—Grace v. Koppel, 30 S.W.2d 182, 
225 Mo App. 291. 

(3) Action for money had and re¬ 
ceived. 

Mo—Long V. Montgomery, App., 22 
S.W.2d 206. 

(4) Action for damages for the 
cancellation of a distributor’s and 
operator's exclusive territory agree¬ 
ments. 

Wash.—^Automatic Canteen Co. of 
Washington v. Automatic Canteen 
Co. of America, 45 P.2d 41, 182 
Wash. 133 

(6) A petition entitled as in equity, 
asking establishment of a boundary 
line and to restrain encroachment by 
defendant city on plaintiff’s prop¬ 
erty in the construction of a .side¬ 
walk, amended so as to allege tres¬ 
pass and to ask damages only 
Iowa.—Shultz V. City of Oskaloosa. 
187 N.W. 867, 193 Iowa 781. 

(6) Other actions. 

Iowa.—State ex rel. Adams v. Mur¬ 
ray, 257 N.W. 663, 219 Iowa lOR— 
Garden v. New England Mut Life 
Ins. Co. of Boston, Mass., 254 N 
W. 287, 218 Iowa 1094. 

Mich.—Lamberts v. Lemley, 22 N.W. 

2d 769, 314 Mich. 417. 

Mo.—Forster v. Clark, 171 S.W.2d 
647, 351 Mo. 59. 

Sapp v. Garrett, App., 284 S.W.2d 
49—Zimmerman v. Jones. App., 236 
S.W.2d 401—^Ward Stores v. Jaco, 
App., 167 S.W.2d 790. 

S.C.—Alford v. Martin, 180 S E. 13, 
176 S.C. 207. 

Utah.—^Dahnken v. George Romney A 
Sons Co., 184 P.2d 211, 111 Utah 
471. 

30. Mass.—Tatten v. Department of 
Public Utilities, 125 N.E.2d 394. 

Mo.—City Ice A Fuel Co. v, Snell, 
App., 57 S.W.2d 440, 
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court in the casc.*^ It has been held that the 
appellate court has the power to decide issues 
not reached below,although there is authority 
to the contrary.*i-i® Rulings of the court below 
in matters of practice which do not affect the merits 
will not be reviewed.82 

The correctness of the decree appealed from will 
be determined from the record as presented by the 
appeal,*® and, although it has been held that excep¬ 
tions taken to the admission and exclusion of evi¬ 
dence were subject to review,23.5 alleged errors in 
the admission or rejection of evidence have been 
held not reviewable.24 The appellate court may 
weigh the evidence in equity cases in which it has 
all the evidence before it,** and the competent evi¬ 
dence will be considered, and this without reference 
to the ruling of the lower court thereon.** The 
ippellate court in an equity case is required to read 
all the evidence produced,**^ and give consideration 
to all facts and circumstances in evidence, as shown 
by the record.** Where all the facts necessary to 
a proper determination of a case under the issues 
'•aised by the pleadings have plainly been found and 
are before the court of chancery appeals, that court 
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will treat a question as to burden of proof as 
immaterial.** 

Errors with respect to questions arising on the 
pleadings will not be reviewed,^* and a motion for 
a new trial, being unnecessary procedure, will not 
be considered.^ 1 

b. On Sabmission of Issues to Juiy 

The court on appeal will not consider objections based 
on alleged error involving a Jury, since, In equity, the 
verdict of a Jury on issues submitted to it Is merely ad¬ 
visory, and not conclusive on the appellate court. 

In equity, where issues are submitted to a jury, 
the verdict is merely advisory and not conclusive 
on the chancellor or the appellate court,^* and the 
case is to be reviewed on the findings and decision 
of the court as though there had been no submission 
of issues to the jury,4* although the trial court may 
adopt the advisory verdict of the jury as its find¬ 
ings, in which event it constitutes the findings in 

the case.44 

Hence, the reviewing court will not consider ob¬ 
jections based on alleged error in admitting or ex- 


31. Wash —Gerson v. Sussman, 30 
P.2d 379, 176 Wash. 594. 

31.5 Del.—^Weinberg v. Baltimore 
Brick Co., 112 A 2d 517. 

Balaaboiag’ oonaideratlona 

Power of the court to decide is¬ 
sues not reached below on appeal 
from chancery is controlled by bal¬ 
ancing: consideration of judicial pro¬ 
priety, orderly procedure, desirability 
of terminating- litigation, and posi¬ 
tion of the lower court as the pri¬ 
mary trier of fact. 

Del —Weinberg v. Baltimore Brick 
Co., supra. 

3110 Ky.—Holloway v. Brown, 205 
S.W. 925, 181 Ky. 716. 

32. Mich—Hess v. Final, 32 Mich. 
616—Dye v. Mann, 10 Mich 291. 

N.Y.—Townsend v. Bell, 60 NE 757, 
167 N.Y. 462—Vermilyea v. Palmer, 
62 N.Y. 471. 

4 C.J. p 659 note 60. 

33. Ala.—Prowell v. Wilson, 123 So. 
38, 219 Ala. 646. 

Neb.—RIcenbaw v. Kraus, 61 N.W.2d 
360, 157 Neb. 723. 

4 C.J. p 660 note 61. 

Beoltal in decree as blading 

The court on appeal from a decree 
in chancery is bound by the recital 
in the decree as to the issues below. 
Ala.—Law. Clark & Co. v. Mitchell. 
76 So. 923, 200 Ala. 666. 

33.5 Mass.—Noyes v. Oagnon, 114 N. 
E. 949, 225 Mass. 580. 

34. Iowa.—Donaldson v. Smith, 98 
N. W. 188, 122 Iowa 388. 

4 C.J. p 660 note 61. 


35. Mo —Botto v. James, 209 S W. 
2d 266—Arkansas-Missouri Power 
Corporation v. City of Kennett, 159 
SW.2d 782, 349 Mo. 173—State ex 
rcl Bradley v. Trimble, 289 S W. 
922, 316 Mo 97. 

Okl —McKenna v. Dasswell, 250 P 2d 
208, 207 Okl. 408—Asher v. Doyle. 
160 P. 878. 60 Okl. 460. 

SC—Austln-Grlfflth v. Goldberg, 79 
SE2d 447, 224 SC. 372—Little v. 
Little. 53 SE2d 884, 215 SC 52. 
Utah—Provo City v. Jacobsen, 176 
P2d 130, 111 Utah 39. modified on 
other grounds 181 P.2d 213, 111 
Utah 68. 

36. Mich.—Maginn v. Cashln, 162 N. 
W 1009, 196 Mich. 221. 

Mo.—Middelton v. Reece, 236 S.W.2d 
335—Parr v. Lineberger, 207 S.W. 
2d 465—Linders v. Linders, 204 S. 
W.2d 229, 356 Mo. 862—Steinhoff v. 
Kinder, 186 S.W.2d 600—Pfoten- 
hauer v. Ridgway, 271 S.W. 50, 307 
Mo. 529. 

Butler V. Butler, App., 262 S W.2d 
330—Henson v. Perry County Sav- 
ingH & Loan Ass’n, App., 300 S.W. 
1037. 

4 C.J. p 660 note 62. 

37. Mo—Bankers* Mortg Co. v. Os¬ 
born, 24 S.W.2d 215, 224 Mo App. 
865. 

38. Mo.—In re Condemnation of 
Land for Spring Valley Park, App., 
67 S.W.2d 752. 

39. Tenn.—Renner v. Marshall, Ch. 
App., 68 S.W. 863. 

40. Neb.—Farmers’, etc.. Bank v. 
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Mosher. 94 NW. 1003, 100 N.W. 
133, 68 Neb. 713. 

4 C.J. p 660 note 65. 

41. Ind.Terr—Joines v. Robinson, 76 
S.W. 107, 4 Ind.Terr. 666. 

48. Colo.—Stewart v. Breckenridge, 
169 P. 643, 69 Colo. 108. 

Kan—-Kuhn v. Kuhn, 210 P. 343, 112 
Kan 166 

Mo —Signaigo v. Signaigo. 205 S.W. 
23 

Mont—King v. Pony Gold Min. Co., 
72 P 309. 28 Mont. 74. 

Nev—Nelson v. Smith, 178 P. 626. 
42 Nev. 302. 

Okl.—Town of Jennings v. Pappen- 
fuBs, 263 P. 456, 129 Okl. 86. 

Wis.—Gersich v Starich, 188 N.W. 

492, 177 Wis. 507. 

4 C.J. p 660 note 67. 

Question oa appeal 

In a suit in equity in which an ad¬ 
visory verdict was found which was 
superseded by findings of fact by the 
trial court, the only question on ap¬ 
peal is whether the findings of fact 
of the trial court were sustained by 
evidence, since the legislature may 
not take from courts the determina¬ 
tion of equitable issues and put their 
determination in the hands of a jury. 
Wis.—Gersich v. Starich, supra. 

43. Mo—Hall v. Harris, 47 S.W. 
506, 145 Mo. 614. 

Tenn —Scarbrough v. Isham, 196 8. 

W2d 73. 29 Tenn.App. 216. 

4 C.J. p 660 note 68. 

44. Wis —Gersich v. Starich, 188 N. 
W. 492, 177 Wis. 607. 
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eluding evidence,^® in the giving or refusing of 
instructions,^® in the manner in which the ques¬ 
tions are submitted to the jury, or in the refusal 
of the court to require the party to make more 
specific answers to interrogatories^® or on any ir¬ 
regularities which may have occurred in the pres¬ 
ence of the jury,^® unless such irregularities affect 
the independent findings of the trial chancellor.^® ® 
Where the court in a suit in equity adopts the gen¬ 
eral verdict and ignores the special findings, the 
question of inconsistencies between the special find¬ 
ings and the general verdict will not be considered 
on appeal.®® 

c. Declarations or Propositions of Law 

In order to preserve questions for review declarations 
or propositions of law need not be presented in equitable 
actions. 

Declarations or propositions of law need be pre¬ 
sented only where a right of trial by jury exists 
and has been waived in the particular case,®l and 
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hence such propositions or declarations are immate¬ 
rial and unwarranted in equitable actions,®® and 
need not be presented in order to preserve questions 
for review.®® If presented, they will be disregard¬ 
ed;®^ and alleged errors in giving or refusing them 
will not be considered on appeal.®® In this class of 
actions the appellate court is bound to review the 
evidence and decide the case on the merits.®® 

§ 1463. - Trial or Proceedings before 

Referees, Masters, Auditors, and 
Like Officers 

The scope and extent of review of trials or proceedings 
before referees, masters, and like officers are subject to 
local practice and laws rather than general principles. 

In cases where trials or proceedings are had be¬ 
fore referees, masters, auditors, and like officers, the 
scope and extent of review is dependent largely on 
local practice, statutes and rules of court, and, in 
the absence of general principles, the decisions arc 
set out at length in the notes.®7 


45. TJ.S—Wilson v. Riddle. Ga., 8 
set. 266, 123 U.S. 608, 31 L Ed 280. 

Cal —Still V. Saunders, 8 C. 281. 

N.Y.—Consolidated Fruit Jar Co. v. 
Mason, 7 Daly 64. 

46. Colo.—Stewart v. Breckenridge, 
169 P. 643, 69 Colo. 108. 

Idaho.—Crumpacker v. Bank of 
Washington County, 223 P. 229, 38 
Idaho 634—Fritcher v. Kelley, 201 
P. 1037, 34 Idaho 471. 

Mo—Lee v. Lee, 167 S.W. 1030, 268 
Mo. 699. 

Mont.—King v. Pony Gold Min. Co., 
72 P. 309, 28 Mont. 74. 

Nev.—Nelson v. Smith, 178 P. 626, 
42 Nev. 302. 

Okl.—Town of Jennings v. Pappen- 
fuss, 263 P. 466. 129 Okl. 86—Cos¬ 
tello V. Sims, 233 P. 449, 106 Okl. 
94—Smith v. Aldridge, 161 P. 177, 
61 Okl. 274. 

Wash.—Wells v. Walker, 386 P. 867, 
109 Wash. 332. 

4 C.J. p 660 note 70. 

Xastrnotiomi held of littlo Impor- 
tanos 

Kan.—Kuhn v. Kuhn, 210 P. 843, 112 
Kan. 155. 

47. Ind—Koons v. Blanton, 27 N.E. 
834. 129 Ind. 383. 

48 . Ind.—Koons v. Blanton, supra— 
Ketcham v. Brazil Block Coal Co., 
88 Ind. 615. 

49. Mont.—Perris v. McNally, 121 P. 
889, 45 Mont. 20. 

WVa.—Young v. Young, 82 S.B.2d 64, 
189 W.Va. 290. 

49.6 W.Va.—Young v. Young, supra. 

60 . Wash.—Leitch v. Young, 111 P. 
449, 60 Wash. 446. 

61 . 111.—Schofield V. Thomas, 86 N. 
E. 122, 236 Ill. 417. 

4 C.J. p 660 note 76. 


Review dependent on declarations or 
propositions of law generally see 
supra 9 1461. 

Befusal to grant mlings of law 

On appeal from a decree in equity, 
the refusal of the trial Judge to grant 
requests for rulings of law is treated 
as presenting principles which the 
appealing party would have the re¬ 
viewing court apply to the perform¬ 
ance of its duty to order a correct 
decree upon the pleadings and evi¬ 
dence, whatever view of the law was 
entertained by the trial Judge. 

Mass.—McGrath v C. T. Sherer Co., 
196 N.E. 913, 291 Mass. 36—Albert 
Richards Co. v. The Mayfair, 191 
NE. 430, 287 Mass. 280. 

62. Mo.—Presbyterian Orphanage of 
Missouri v. Fitterllng, 114 S.W.2d 
1004, 342 Mo. 299—Nordquist v. 
Nordquist, 14 S.W.2d 583, 321 Mo 
1244—Krug v. Bremer, 292 S.W, 
702, 316 Mo, 891. 

^'Declarations of law serve no pur¬ 
pose and are of no consequence in an 
equity case.’* 

Mo —Nordquist v. Nordquist, 14 S.W. 
2d 583, 588, 321 Mo. 1244. 

63. Ill.—Carson-Payson Co. v. 
Moore, 188 Ill.App. 332. 

Mo.—^Nordquist v. Nordquist, 14 S.W. 
2d 583, 321 Mo. 1244—Krug v. 

Bremer, 292 S.W. 702, 316 Mo. 891. 
4 C.J. p 660 note 76. 

Bequests for rulings have no prop¬ 
er place in equity practice, with re¬ 
spect to review by appeal. 

Mass.—City of Boston v. Dolan, 10 
N.E.2d 275, 298 Mass. 346—Nation¬ 
al Radiator Corp. v. Parad, 8 N.E. 
2d 794, 297 Mass. 314—Estey v. 
Gardner, 197 N.E. 72, 291 Mass. 808. 
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64. Mo.—Krug v, Bremer, 292 SW 
702, 816 Mo. 891. 

55. Mo.—^Nordquist v. Nordquist, 14 
S W.2d 683, 321 Mo. 1244. 

66. Mo.—Troll v. Spencer, 141 S.W. 
865, 238 Mo. 81, Ann.Cas.l913A 276 

Right to trial de novo in equitable 
proceedings see infra 9 1526. 

Considering answer and motion as 
demurrer 

Where the question raised by mo¬ 
tion to dismiss the bill of a creditor 
of deceased for lack of timely prose¬ 
cution was transferred in advance 
of further proceedings from the trial 
court and it was argued that only 
one conclusion could be drawn from 
the facts, the supreme court, in or¬ 
der to hasten the final disposition of 
the controversy, considered the case 
as though the defendants’ answer 
and motion were a demurrer to the 
bill. 

N.H.—^W. A. Emerson’s Sons v. 
Cloutman. 184 A. 609, 88 N.H. 59. 

67. Alabama 

Where submission of action to 
have deeds cancelled on ground of 
undue influence was had on testi¬ 
mony taken orally before register 
and not before court rendering de¬ 
cree, It was duty of supremo court on 
appeal to sit In Judgment on the 
evidence. 

Ala.—^Dillard v. Hovater, 49 So.2d 
161, 264 Ala. 616. 

Colorado 

(1) "In a chancery proceeding 
where the evidence has been taken 
by a master, an appellate court will 
not sustain the decree of the court 
below, merely on the ground that it 
is not unsupported by evidence; but 
will examine the entire record, sift 
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§ 1464(1). Theory and Grounds of Decision 
of Lower Court 

At a aArtertf rule, the appellate court may affirm the 
Judgment where It is correct on any legal ground or theory 
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dltcloted by the record, regardlett of the ground, reaton* 
or theory adopted by the trial court. 

The question for review and determination on ap¬ 
peal is whether the ruling or action of the trial 


all the evidence adduced with the 
view of arriving at the truth.” 

Colo.—Jackson v. Allen, 4 Colo. 263, 
268. 

(2) An objection that the evidence 
taken by the referee on which a judg¬ 
ment is based is not shown to have 
been wholly incorporated in the bill 
of exceptions will not be noticed on 
appeal if through the error of the 
court in not examining the testimony 
taken by the referee no findings were 
made that can be reviewed. 

Colo—Jones v. Van Horn, 63 P. 307, 
28 Colo. 126. 

Delawara 

The reviewing court must decide 
whether the facts in issue were 
found by the referee, whether the 
findings were reasonably supported 
by evidence, and whether the ref¬ 
eree’s conclusions were correct 
Del—Omar Oil & Gas Co. v Mac¬ 
kenzie Oil Co.. 138 A. 392, 3 WW 
Harr. 259. 

Georgia 

(1) Where motion to recommit the 
report of an auditor should have been 
granted, and it was so held on writ of 
error, other assignments of error re¬ 
lating to exceptions to the report 
need not be disposed of until after 
recommitment 

Ga.—Sattes-Welmer Lumber Co v. 
Bowen, 90 S.E 861, 146 Ga. 156. 

(2) Where motion to recommit to 
auditor failing to rule on demurrers 
or other questions of law properly 
raised is actually although irregu¬ 
larly urged in connection with ex¬ 
ception of law filed to auditor's re¬ 
port, supreme court will ordinarily 
pass on exceptions taken to order 
overruling such motion to recommit 
(xa—Grant v. Grant, 41 S.E.2d B34, 

202 Ga. 40. 

(3) The reviewing court in con¬ 
struing order recommitting case to 
auditor was required to give con¬ 
sideration to motion on which order 
was based as well as other relevant 
circumstances in the case. 

Ga.—Stovall v. Mendenhall, 16 S.E.2d 
646, 192 Ga. 796. 

(4) Where proper determination of 
exceptions of law filed to auditor’s 
report depended In large measure on 
determination of issues of fact which 
were required to be submitted to Jury 
at new trial, reviewing court would 
not consider exceptions of law. 

Ga.—^Philips V. L. A. Miller & Sons, 
196 S.E. 276, 67 Ga.App. 661. 

(6) Exceptions to auditor’s report 
on ground of errors in rulings on ad¬ 
mission of evidence cannot be con¬ 
sidered on review of Judgments on 


directed verdict In accordance with 
auditor’s findings, where evidence 
does not appear on face of record or 
brief of evidence, nor in report It¬ 
self, and recitals in exceptions not 
certified by auditor as true are in¬ 
sufficient, 

Ga.—Bussell v. Glenn, 30 SE.2d 617, 
107 Ga. 816. 

niinols 

It has been held that a statute 
which enables a party to raise ques- 
tlon.s of law by exceptions to a ref¬ 
eree’s report dispenses with the ne¬ 
cessity of submitting propositions of 
law In cases heard before a ref¬ 
eree. 

HI —Western Union Cold Storage Co. 

V Bankers’ Nat. Bank, 62 N.E 30, 
176 Ill 260—Chicago Sanitary Dlst. 

V Cook, 48 NE. 461, 169 Ill. 184, 
61 Am SR 161, 39 L R A. 369. 

Zndlana 

The ac'tlon of a master, to whom 
reference la made to take and report 
evidence and his findings thereon, in 
admitting or refusing tb strike out 
evidence may not be assigned as er¬ 
ror, but the assignment must be to 
the rcfu.sal of the trial court to cor¬ 
rect any error of the master 
Ind—St. Joseph Mfg. Co v. Hub¬ 
bard, 75 NE 17, 36 Ind.App. 84 

Xowa 

The report of the referee Is final 
as to all facts where the evidence 
is not in the record on appeal In eq¬ 
uity, 

Iowa—Jackson v. Seevers, 88 N.W. 
931, 115 Iowa 370. 

Massaohasetts 

(1) In considering the master’s re¬ 
port without the report of evidence, 
the supreme Judicial court is in the 
position of the trial court and reach¬ 
es its own conclusions regardless of 
what has hitherto been decided. 

Mass.—Clark v. State St. Trust Co., 

169 NE. 897, 270 Mass. 140. 

(2) The supremo Judicial court 
must decide the case on the facts 
reported by the master, unaffected 
by the Inferences drawn or the de¬ 
cision made by the trial Judge. 

Mass—^Dondis v. Lash, 178 N.E. 624, 

277 Mass. 477. 

(3) Although a rule does not re¬ 
quire the master to pass on the ques¬ 
tion whether, on the facts found by 
him, defendants’ liability was estab¬ 
lished, where such ruling of the mas¬ 
ter is confirmed by the trial Judge’s 
order, the ruling is adopted by the 
Judge and will be considered by the 
reviewing court. 

Mass.—Lawyers’ Mortg. Inv. Corpo¬ 
ration of Boston V. Paramount 
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Laundries, 181 N.E. 262, 279 Mass. 
314. 

(4) Where a master's report con¬ 
tained all the findings necessary for 
a decision of the principal que8tion» 
the reviewing court could determine 
the principal question from the find¬ 
ings and inferences drawn there¬ 
from. 

Mass —Lawyers’ Mortg. Inv. Corpo¬ 
ration of Boston V. Paramount 
Laundries, supra. i 

(6) An auditor’s rulings with re¬ 
spect to the admissibility of evi¬ 
dence are revlewablo by the review¬ 
ing court on exception to denial to 
recommit. 

Mass.—^Walsh v. Cornwell, 172 N.E. 
855, 272 Mass 556. 

(6) On exceptions to a master’s 
refusal of requested findings, the 
court will not examine all testimony, 
where the complaining party has 
made no analysis of the testimony 
which he conceives to be applicable. 
Mass—Wood v Baldwin, 166 N.E. 

846, 259 Mass. 499. 

(7) Where a rule In the usual 
form directed a master to find and 
report facts, a request therefor by 
plaintiff presents nothing for con¬ 
sideration. 

Mass —Coolldge v. Old Colony Trust 
Co., 156 N.E. 701, 259 Mass. 615. 

(8) Error cannot be predicated on 
the overruling of exceptions to a 
master’s report, many of which re¬ 
late to findings of fact and refusal 
to make such findings, where the 
evidence Is not reported. 

Mass —Aronnon v. Orlov, 116 N.E. 
951, 228 Mass. 1, certiorari denied 
Orlov V. Aronson, 38 S Ct. 61, 245 
US 662, 62 LEd. 636. 

(9) Under a statute making a par¬ 
tition subject to alteration, as well 
as reversal or confirmation, by the 
supreme court, on an appeal from a 
decree accepting the return of com¬ 
missioners for the division of an es¬ 
tate, the return is open to every ob¬ 
jection that could legally have been 
made in the court below. 

Mass —Sever v. Sever, 8 Mass. 182. 

(10) The court cannot review rul¬ 
ings of law made by a referee where 
he was only authorized to find the 
facts. 

Mass—Taft v. Henry, 160 N.E. 563, 
219 Mass 78 

(11) So far as concerns the weigh¬ 
ing of evidence or the drawing of 
Inferences therefrom the Judgment 
of a commissioner appointed under 
Hev.L. c 12 0 80, on the entering of 
a complaint for the abatement of tax- 
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court is correct and not whether the reason given | therefor or the ground on which it professes to be 


ea, la not revlewable In the aupreme 
court on exceptions. 

Mass.—Page v. Melrose, 71 N.B. 787, 
186 Mass. 361—National Bank of 
Commerce v. New Bedford, 56 N. 
E. 288, 175 Mass 257. 

(12) On appeal from a final decree 
of the superior court on facts found 
by a master, the only question is 
whether the decree is within the 
scope of the bill and Is supported 
by the facts found. 

Mass—Foot V. Bauman, 129 N.B.2d 
916—Clborowskl v. Kosclak. 39 N. 
E.2d 639, 310 Mass. 704—Kaatz v. 
Curtis. 102 NE. 424, 215 Mass. 311 
—Burt V. Coes, etc., Co., 98 N.B. 
596, 212 Mass. 134. 

(13) On appeal from a decree con¬ 
firming the report of a master on an 
accounting of profits due to plaintiffs 
who had restrained defendants from 
infringing a trade-mark, no ques¬ 
tion as to damages was before the 
appellate court where the order of 
reference was limited to an account 
of profits. 

Mass.—Regis v. Jaynes. 77 N.B. 774, 
191 Mass. 245. 

(14) An appeal from order of Judg¬ 
ment, on report of auditor whose 
findings of fact are to be Anal, rais¬ 
es in supreme Judicial court every 
question of law or fact that was 
open in court below. 

Mass.—Connors v. City of Medford, 
134 NE.2d 917—W. W. Britton, 
Inc. V. S. M. Hill Co., 98 N.E.2d 
637, 327 Mass 335—Weiss v. Bala- 
ban, 63 N E 2d 83. 316 Mass 390— 
Old Mill Point Club V. Paine. 33 
N.E.2d 257. 308 Mass 605—Brodie 
V. Donovan, 9 N.B.2d 386, 298 Mass. 
69. 

(16) On appeal from orders for 
Judgment for plaintiff on report of 
auditor whose fact findings were to 
be Anal, reviewing court could not 
look beyond the face of the report. 
Mass—Lawrence v. Old Silver 
Beach, 21 N.E.2d 956, 303 Mass. 
877. 

(16) Where appeal from Anal de¬ 
cree in equity came before reviewing 
court on master’s report, questions 
of discretion as well as of right were 
brought before court. 

Mass —^Frechette v. Thibodeau, 200 
N.B. 538, 294 Mass. 51. 

(17) Where trial court, sitting 
without a Jury, heard the action on 
report of an auditor, whose Andlngs 
of fact were not Anal, and no other 
evidence was introduced, the Andings 
of the auditor established the facts 
In the case, and duty of reviewing 
court was to apply relevant princi¬ 
ples of law to those facts. 

Mass.—Swaney v. Clark-Wilcox Co., 

120 N.B.2d 281, 331 Mass. 471. 

(18) Where plaintiff was challeng¬ 


ing, not Andings of fact of auditor 
but rather his conclusion of law 
based on those Andings, plaintiff 
could argue against auditor’s conclu¬ 
sion of law on exceptions in supreme 
Judicial court, and plaintiff's remedy 
was not limited to a motion for re¬ 
committal of auditor's report or mo¬ 
tion to strike offending portion of 
report when it was offered in evi¬ 
dence. 

Mass —Smith v. Graham Refrigera¬ 
tion Products Co., 129 N.E.2d 884, 
333 Mass. 290. 

Minnesota 

Evidence taken before a referee 
appointed during the trial with the 
consent of the parties, when consid¬ 
ered and made the basis of Andings 
of fact, must be reviewed in the 
same manner and to the same effect 
as if such testimony liad actually 
been received in open court by the 
trial Judge. 

Minn.—Cornish, etc., Co. v. Antrim 
Co-op. Dairy Assoc., 84 N.W. 724, 
82 Minn. 215. 

Missouri 

(1) A case of compulsory refer¬ 
ence under the statute, because an 
intricate account was Involved, is so 
far an equitable proceeding as to 
give the appellate court the right to 
review the Andings of the referee 
and to exercise the powers of a chan¬ 
cellor. 

Mo.—Graham Paper Co. v. National 
Newspapers Ass'n, App, 193 S.W. 
1003. 

(2) In an action at law the refer¬ 
ee’s Anding of facts has the effect 
of a special verdict, and, where there 
is substantial evidence to support it, 
it is conclusive as to the facts. How¬ 
ever, the referee's conclusions of law 
may he set aside and the law prop- i 
erly applied to the facts found by 
the reviewing court. 

Mo.—Grand Lodge of United Broth¬ 
ers of Friendship and Sisters of 
Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 26 S.W. 
2d 783. 324 Mo. 938. 

4 C.J. p 661 note 79 [h]. 

(3) Statute providing that in cases 
tried on facts without a Jury, appel¬ 
late court shall review case on both 
law and evidence as in suits of an 
equitable nature, and that Judgment 
will not be set aside unless clearly 
erroneous, Is applicable to cases re¬ 
ferred to, and tried by, a referee. 

Mo —Phelps V. Watson-Stlllman Co., 

293 S.W.2d 429—Baerveldt & Ho-j 
Ing Const. Co. v. Dye Candy Co., I 
212 S.W.2d 65, 357 Mo. 1072. 

Nieberding v. B. M. Stiners Co., 
App., 227 S.W.2d 462. I 

New Jersey 

Under Sup.Ct.Rules providing that 
all consent rules of reference en¬ 
tered in the supreme or the circuit 
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court may state whether the award 
of the referee is to have the effect 
of a Anding of arbitrators, or mere¬ 
ly the force of a verdict, and that, 
in the absence of such statement, 
the award shall be treated as a ver- 
I diet, on a general consent order of 
I reference containing no statement as 
to the effect to be given the report, 
neither the referee's rulings on mat¬ 
ters arising in the trial before him 
nor the court's ruling on an applica¬ 
tion to set aside the report are re- 
viewable by writ of error. 

N.J.—Willis V. Irvington Varnish & 

Insulator Co., 96 A. 46, 88 N.J. 

Law 184. 

4 C.J. p 661 note 79 [1]. 

New York 

(1) Under Gen.Pract.Rulea pro¬ 
viding that in references other than 
for the trial of issues In an action 
the report shall stand conArmed un¬ 
less exceptions are Aled, on appeal 
from the overruling of exceptions to 
a report on the accounting of an 
assignee only the exceptions are re¬ 
vlewable. 

N.Y.—In re Talmage. 67 N.Y.S. 427, 

39 App.Dlv. 466, affirmed 57 N.E. 

1126, 161 N.Y. 643. 

(2) When a case comes before the 
court of appeals from a Judgment 
rendered on the report of a referee, 
where there are no exceptions and 
no distinct question of law appears 
to have been presented to, and passed 
on by, the referee, the only question 
for review is whether the facts found 
by him are sufficient to sustain the 
Judgment. 

N Y.—Keegan v. The Western R. 

Corp, 8 N.Y. 176, 69 Am.D. 476. 

(3) In an action tried before a ref¬ 
eree Judgment was rendered dismiss¬ 
ing the complaint after testimony 
had been submitted by both sides 
The referee made no Andings of fact, 
nor did plaintiff request him to do 
so. It was held, under Code Civ 
Proc. § 1022, which provides that 
"the decision of the court, or the re¬ 
port of the referee, upon the trial 
of the whole issue of fact, must state 
separately the facts found and the 
conclusion of law,’’ that the Judg¬ 
ment was not revlewable by the 
court of appeals. 

N.Y.—Gilman v. Prentice, 30 N.E. 

981, 132 NY. 488, 491. 

(4) In support of the Judgment 
founded on the report of the referee 
any necessary fact may be ascer¬ 
tained from the evidence whether or 
not the referee’s Anding Includes it. 
N.Y.—Lennon v. Smith, 48 N.Y.S. 466, 

28 App.Dlv. 293, affirmed 57 N.B. 

1115, 161 N.Y. 661. 

North OaroUna 

(1) The reviewing court can only 
consider such facts as were report¬ 
ed by the referee and adopted by 
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based is sound or tenable.58 

the judge; no additional facts can 
be considered. 

X.C.—^Williamson v. Bitting, 74 S.E. 
808, 169 N.C. 321—Prey v Middle 
Creek Lumber Co., 57 S.E. 464, 144 
N.C. 759—^Harris v. Smith, 67 S.E. 
122, 144 N.C. 489—Cotton Mills v. 
Randleman Cotton Mills, 20 S.E. 
770, 116 N.C. 475. 

(2) Where a fact Is found by a 
referee, of which there is no evidence, 
or where a fact is found on incompe¬ 
tent evidence, the ruling is review- 
able because a question of law is 
Involved. 

N.C.—^Williamson v. Bitting, supra. 

(3) In partition on an appeal from 
the clerk, the proceeding being before 
the court, it may hear and determine 
all the matters in controversy be¬ 
tween the parties. 

N.C.—Luther v. Luther, 73 S.E. 102, 
157 N.C. 499. 

(4) On appeal from Judgment con¬ 
firming partition commissioners’ re¬ 
port, appellate court is limited to re¬ 
view of alleged error of law in judg¬ 
ment. 

NC.—Langley v. Langley, 72 S E 2d 
236, 236 N.C. 184. 

Ohio 

(1) Where on appeal from a con¬ 
firmation of the master’s report 
from the court of common pleas to 
the circuit court, if the parties file 
pleadings anew and take te.stimony 
of the merits, the whole case will be 
considered as open on appeal to the 
supreme court. 

Ohio—Warner v. Webster, 13 Ohio 
506 

(2) Where an action is referred to 
a master commissioner by the com¬ 
mon plea.s and a report is filed in 
such court, the report is not affected 
by an appeal, but may be excepted to 
in the appellate court, and bo modi¬ 
fied and set aside as in the court be¬ 
low, 

Ohio —Cairns v. Hedges, 2 Ohio Cir 
Ct. 103, 1 Ohio Cir.Dec. 387— 

Brooks v. Scobte. 1 Ohio Clr.Ct. 
348, 1 Ohio Cir Dec. 194. 

(3) Since reviewing court may con¬ 
sider only that which was considered 
by the trial court, reviewing court 
may not consider contents of a bill 
of exceptions filed by a referee where 
bill was not returned to trial court 
until after rendition of final Judg¬ 
ment on referee’s report. 

Ohio.—Bennett v. Dayton Memorial 
Park & Cemetery Ass’n, 93 N.E.2d 
712, 87 Ohio App. 123, 88 Ohio App. 
98. 

Orsgoa 

On appeal from a trial by referee, 
the court can only look to the report 
of the testimony to determine the 
sufficiency of evidence to support the 
referee's conclusion. 


Or.—Shell Co. of California v. O’Reil¬ 
ly, 263 P. 1046, 121 Or. 216. 

PennsylTonia 

A writ of error on exceptions filed 
to the report of a referee brings up 
only questions of law under the act 
of May 14, 1874. The court cannot 
go behind the findings of fact by the 
referee, except where the assignment 
of error is such as could be heard 
and determined if the trial had been 
according to the course of the com¬ 
mon law, before a Jury. 

Pa.—Bradlee v. Whitney, 108 Pa. 362 
—Brown v. Dempsey, 96 Pa. 243— 
Lee V. Keys, 88 Pa. 176—Jamison 
v. Collins, 83 Pa. 369. 

Texas 

Where arbitrator’s award authori¬ 
tatively settled question whether em¬ 
ployee was discharged by employer 
without just cause, court would not 
determine question. 

Tex —Lone Star Cotton Mills v. 

Thomas, Civ.App., 227 S.W.2d 300. 
▼ermont 

(1) Under a statute which pro¬ 
vides that questions as to the admis¬ 
sion or rejection of evidence by a 
referee and his determination of the 
issue may be revised by the appel¬ 
late court when brought up on excep¬ 
tions, the report of a referee may be 
reviewed and errors, if any, correct¬ 
ed. 

Vt,—Craigue v. Hall, 60 A. 806, 73 
Vt 104. 

(2) No questions of law can be 
raised on an auditor's report in the 
supreme court except those arising 
cither on the facts reported by the 
auditor or found and placed on the 
record by the county court. 

Vt—Hunt V. Havens, 46 Vt. 346. 

(3) Where a case has been referred 
under a general rule of reference, 
no questions of law are before the 
court except such as are saved by 
the referee. 

Vt —Spear v. Stacy, 26 Vt. 61. 

Wisconsin 

Where neither the referee nor the 
trial court find the ultimate facts on 
which a writ of recovery is based, 
the reviewing court must examine 
the evidence to ascertain whether the 
judgment is clearly supported by a 
preponderance of the evidence. 

Wis —^Whalen v. Eagle Lime Prod¬ 
ucts Co., 143 NW. 689, 165 Wis. 26 
—Closult V. John Arpin Lumber 
Co., 110 N.W. 222, 130 Wis. 268. 

68. Ala.—Beasley v. Beasley, 67 So. 
2d 69, 266 Ala. 647—^Alabama Pub¬ 
lic Service Commission v. Mobile 
Gas Co., 104 So. 538, 218 Ala. 60, 
41 A.L.R. 872. 

Cal—Smith v. Fetterhoflf, 296 P 2d 
474, 140 C.A.2d 471—Birch v. Ma- 
haney, 290 P.2d 579, 137 C.A.2d 684 
—Robertson v. Bogert, 279 P.2d 
572, 130 C.A.2d 639—Formosa Corp. 
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V. Rogers, 289 P.2d 88, 108 C.A.2d 
897—Stone v. Los Angeles County 
Flood Control Diet., 185 P.2d 396. 
81 C.A.2d 902—Broadfoot v. Leath¬ 
er Supply Co., 160 P.2d 69, 69 C. 
A.2d 729—Walsh v. Walsh, 108 P. 
2d 766, 42 C.A.2d 287—Fechtner v. 
Costa, 61 P.2d 473, 16 C.A.2d 691— 
Caspar v. Perada, 58 P.2d 932, 14 
C.A 2d 622—^El Centro Grain Co. v. 
Bank of Italy Nat. Trust &■ Savings 
Ass’n, 11 P.2d 660, 123 C.A. 664. 
Colo.—Gold, Silver Sc Tungsten v. 
Wallace, 91 P.2d 976, 104 Colo. 273, 
certiorari denied 60 S.Ct. 179, 308 

U. S. 612, 84 LBd. 612, rehearing 
denied 60 S.Ct. 298, 308 U.S. 639, 84 
L.Ed. 530. 

Fla.—City of Miami v. Board of 
Public Instruction of Dade County, 
72 So. 2d 901—State ex rel. Bergin 

V. Dunne. 71 So 2d 746—In re 
Wingo’s Guardianship, 67 So.2d 
883—Perkins v. City of Coral 
Gables, 67 So 2d 663—Baylarian v. 
Tunnicliffe, 141 So. 609, 105 Fla. 
484, reheard 144 So. 844, 106 Fla. 
484. 

Ill.—Harrison v. Kamp, 69 N.E.2d 
261, 395 Ill. 11—Merlo v. Public 
Service Co. of Northern Illinois. 
45 N.E 2d 666, 381 Ill. 300. followed 
in 46 N.E.2d 677, 381 Ill. 336—Peo¬ 
ple v. Miller, 163 N.E. 139, 331 Ill. 
396. 

Buck V. City of Danville, 113 N. 
E.2d 186, 350 Ill App. 519. 

Iowa —In re Hale’s Estate, 2 NW*. 

2d 776, 281 Iowa 1018. 

Kan.—Johnson v. Boeing Airplane 
Co, 262 P.2d 808, 175 Kan. 276— 
Foster v City of Augusta, 266 P. 
2d 121, 174 Kan. 324. 

La—Board of Com’rs of Orleans 
Levee Dist. v. Shushan, 2 So.2d 36, 
197 La. 698. 

Riche V. Ascension Parish School 
Board, App., 200 So. 681—Nevill v. 
Parish Democratic Executive Com¬ 
mittee for the Parish of Orleans, 
La., 7 La.App. 286—Owens v. South 
New Orleans Light & Traction Co., 
1 La App. 601. 

Minn.—County Club Oil Co. v. Lee, 
68 N.W.2d 247, 239 Minn. 148. 

Mo—Brown v. Montgomery, 193 S. 

W. 2d 23,'354 Mo. 1041. 

NJ.—Marchltto v. Central R. Co. of 
N J., 88 A.2d 861, 9 N.J. 466. 

Bauer v. 141-149 Cedar Lane 
Holding Co., 125 A 2d 884, 42 N.J. 
Super. 110—Qiumarra v. Harring¬ 
ton Heights, 109 A.2d 695, 33 N.J. 
Super 178. affirmed 114 A.2d 720, 
18 N.J. 648—Stalford v. BarkaloW, 
106 A.2d 342, 31 N J.Super. 193— 
Driscoll V. Burlington-Bristol 
Bridge Co., 99 A.2d 829, 28 N.J. 
Super. 1—R. Krevolin Sc Co. v. 
Brown, 89 A.2d 255, 20 N.J.Super. 
85. 

National Sur. Corp. v. Clement. 
42 A.2d 887, 133 N.J.Law 32— 
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ion, memorandum, or otherwise may be considered 
by,59 they are not binding on,6® the appellate court 
and they are not operative to restrict the scope of 
the review which may extend to matters which ap¬ 
pear in the record and were presented to the lower 


court, even though they were ignored or rejected by 
that court.5i 

The appellate court will affirm the judgment, or¬ 
der, or decree appealed from if it is sustainable on 
any legal ground or theory apparent on the record,5^ 


Mariottl v. Metropolitan Life Ins. 
Co., 5 A.2d 769, 122 N.J.Law 360— 
Nlte Kraft Corporation v. U. S. 
Trucking Corporation, 170 A. 812, 
112 N.J.Law 294—Robert Allen, 
Inc. V. Spring St. Realty Co., 166 A. 
199. Ill NJ.Law 88. 

Benjamin v. Benjamin, 162 A. 
612, 111 N.J.Eq. 400—Shauinger 

V. Apter, 126 A. 31. 96 N.J.Eq. 302. 

Singer v. Parker, Sup., 166 A. 
325 

Simon v. Globe Indemnity Co., 
154 A. 238, 9 N.J.Misc. 392. 

NC—Corpus Juris Bsomidiuii oitsd 
In Hayes v City of Wilmington, 
91 S.E.2d 673, 684, 243 N.C. 626. 
N.D.—First State Bank of Strasburg 
V. Schmaltz, 237 N.W. 644, 61 ND. 
160—McElory v. Halbeck, 195 N.W. 
659, 50 N.D. 309. 

Okl—Kibby v. Binion, 172 P. 1091, 
70 Okl. 96. 

Pa.—Rissmiller v. Evangelical Lu¬ 
theran Congregation, St. Peters, 
Plainfield Tp. Northampton Coun¬ 
ty, no A. 740, 268 Pa, 41—Com¬ 
monwealth V. Wing, 97 A. 1072, 263 
Pa. 226. 

R I —McKittrick v. Bates, 132 A. 610, 
47 RI. 240. 

Wn.«ih—Knoblauch v. Sanstrom, 223 
P2d 4 62, 37 Wa8h.2d 266. 

4 C J. p 664 notes 96. 97. 

Bsasons are not rsviewable 
Ga.—Hooks v. Hooks, 29 S.E.2d 599, 
197 Ga. 482—Malone v. Glover, 161 
S.E. 602, 173 Ga. 780. 

Hawaii —Ilaga v. Yuen Lin Ho, 35 
Hawaii 497. 

Me—Snell v. Libby, 15 A.2d 148, 137 
Me. 62 —Estabrook v. Webber Mo¬ 
tor Co, 15 A.2d 25. 137 Me. 20. 129 
AL.R. 1268. 

Md —Velasco v. Protestant Episcopal 
Church In State of Md., 92 A.2d 
373, 200 Md. 634. 

Grounds of appeal, going to opinion 

of the court below, are bad. 

N.J.—Diamond Mills Paper Co. v. 
Leonard Hygiene Ice Co., 113 A. 
139, 95 N.J.Law 540. 

Assignment of error on opinion of 

the court below is not allowable. 

N.J.—^Birtwistle v. Public Service Ry. 
Co.. 112 A. 193, 94 N.J.Law 407. 

Judge need not state his reason for 

reaching decision, but Justification 
for decision must be one that can be 
established from the record. 

Neb.—Myers v. Platte Val. Public 
Power & Irr. Dist, 67 N.W.2d 739, 
169 Neb. 493. 

89. Cal.—Petition of Oster, 287 P.2d 
869> 135 C.A.2d 769. 


Conn.—Metropolitan Life Ins. Co. v. 

Bassford, 180 A. 692, 120 Conn. 384. 
Fla.—Dean v. First Trust & Sav. Co., 
32 So.2d 249, 159 Fla. 519. 

Idaho—Claunch v. Jones, 270 P.2d 
1002, 76 Idaho 271. 

Md.—Alleghany Corporation v. Alde- 
baran Corp., 196 A. 418, 173 Md. 
472. 

Minn.—Baker v. Polydisky, 174 N.W. 
526, 144 Minn. 72. 

Okl—Rogers v. Harris, 184 P. 469, 

76 Okl. 215. 

Utah—Headlund v. Daniels, 167 P. 
1170, 60 Utah 381. 

However, it has been said that 
reasons of the trial judge as indicat¬ 
ed by a memorandum written by him 
for guidance of counsel in prepar¬ 
ing a finding will not be considered 
on appeal. 

Cal.—Troy v. Troy, 238 P. 143, 72 C. 
A. 757. 

Special oonsideratiou 

Reasons of the trial court furnish¬ 
ing a basis of the court’s action and 
constituting the only grounds on 
which the judgment may be affirmed 
may be given special consideration 
on appeal. 

Cal—Coakley v. Ajurla, 290 P. 33, 
209 C. 745 

60 . Cal.—Mono Power Co. v. City 
of Los Angeles, 166 P. 387, 33 C, 
A. 675. 

Fla.—Broward Estates Corporation 
V. Chilllngworth, 112 So. 64, 93 Fla. 
366. 

Ill.—People ex rel. Rusch v. Fusco, 
74 N.E 2d 631, 397 Ill. 468. 

Wright v. Federal Wrecking Co., 
73 NE2d 16, 331 Ill App. 231. 
Ky.—Oeltjen v. Oeltjen, 65 S.W.2d 
1004, 251 Ky. 739. 

Mich.—Menendez v. City of Detroit, 
60 N.W.2d 319, 337 Mich. 476. 

Mo.—Jackson v, Merz, App., 223 S.W. 
2d 13C 

N.T.—Cobb v. Gramatan Nat. Bank & 
Trust Co. of Bronxville, 26 N.Y.S. 
2d 917, 261 App.Div. 1086, reargu¬ 
ment denied 28 N.Y.S.2d 167, 262 
App.Div. 745, appeal granted and 
question certified 29 N.Y.S.2d 162, 
262 App.Div. 861. 

Okl—Ellis V. Williams, 297 P.2d 91G 
—Peterson v. Roberts, 100 P.2d 431, 
186 Okl. 496—Ivester v. State ex 
rel. Gillum, 83 P.2d 193. 183 Okl. 
519—Davis v. Childers, 74 P.2d 930, 
181 Okl. 468—Skelly Oil Co. v. 
Globe on Co., 209 P. 321, 87 Okl. 
226—Board of Equalization of 

Oklahoma County v. First State 
Bank of Oklahoma City, 188 P. 115, 

77 Okl. 291. 


Utah —Stevens & Wallis v Golden 
Porphyry Mines Co., 18 P.2d 903. 
81 Utah 414—Huntsman v. Hunts¬ 
man, 192 P. 368, 66 Utah 609 
W.Va.—Roush v. Seigrlst, 197 S E. 25. 

119 W.Va. 712. 

Opinion tut not oonelnsiva 
The mere fact that the opinion of 
the trial court refer.s to one question 
only or a single point in a case is 
not conclusive proof that the point 
or question controlled the entry of 
the order appealed from 
Pa.—Republic Mortgage Co. v, Ir¬ 
win, 122 A. 222, 278 Pa 124. 

61. Cal.—Stern v. Hillman, 300 P. 
972, 115 C.A 156. 

Iowa—Gell v. Babb, 242 N.W. 34, 
214 Iowa 263 

Md.—J. A. Laporte Corporation v. 
Pennsylvania-Dixie Cement Corpo¬ 
ration, 168 A. 844. 164 Md 612 
Mont.—Lepley v. City of Ft. Benton, 
154 P 710, 61 Mont 551 
NY—Hartley v. Eagle Ins Co of 
London, Eng, 118 N.E 622, 222 
N.Y. 178, 3 ALR 1.379 
RI—Tormey v. Cassidy, 33 A 2d 
181, 69 RI. 302. 

Wash.—Johnson v. Slndl Oil Co. of 
California, 56 P.2d 609, 185 Wash 
393, adhered to 63 P.2d 483, 188 
Wash 704. 

Wis—Andrzeiewski v Northwestern 
Fuel Co, 148 NW. 37, 158 Wls 170 
Where the entire record was 
brought up for review, the court 
must consider the entire record, to 
determine whether the right result 
was reached. 

Wls—^Wisconsin Foundry & Machine 
Co V. Capital City Canning Co, 
223 NW. 446, 198 Wis 164. 

Ground of appeal or writ of error 

(1) The stated ground on which 
an interlocutory appeal is granted is 
not controlling, and the supremo 
court may entertain it on other 
grounds apparent from the record 
Miss.—State v. Woodruff, 160 So. 

760, 170 Miss 744. 

(2) That the supreme court, in 
granting a writ of error, indicated 
in the order the particular point 
which challenged its attention, does 
not preclude consideration of other 
errors assigned. 

Tex.—Jones v. State, Com.App, 5 S. 
W.2d 973. 

62. U.S.— Corpus Juris Secundum 

cited in Ocean Accident & Guaran¬ 
tee Corp. V. Aconomy Erectors, C.A. 
Ill., 224 P.2d 242, 248. 

Ala.—Kendall Alabama Co. v. City 
of Fort Payne, 79 So.2d 801, 262 
Ala. 465. 
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even though such ground or theory differs from that | stated by the trial court to be the basis of its ruling 


Ari*.—Klnnison v. Hulett, 228 P.2d 
446, 71 Ariz. 396. 

Cal.—Severance v. Knight-Counihan 
Co., 177 P.2d 4, 29 C.2d 661, 172 A. 
LR. 1107—Sears v. Rule, 163 P.2d 
443, 27 C.2d 181, certiorari denied 
66 S.Ct. 1022, 828 U.S. 848, 90 L.Ed. 
1617—Gudffer v. Manton, 134 P.2d 
217, 21 C.2d 537—Rancho Santa 
Margarita v. Vail, 81 P.2d 633, 11 
C.2d 601. 

Edler v. Sepulveda Park Apart¬ 
ments, 297 P.2d 608, 141 C.A.2d 676 
—Hay V. Allen, 247 P.2d 94, 112 C. 
A 2d 676—Formosa Corp. v. Rog¬ 
ers, 239 P.2d 88, 108 C.A.2d 397— 
Campbell v. Bauer, 232 P.2d 690, 
104 C A.2d 740—Leboire v. Royce, 
224 P 2d 106, 100 C.A.2d 610— 

Heck V. Hcck, 147 P.2d 110, 63 C.A. 
2d 470—Moore v. Specialty Oil 
Tool Co, 18 P.2d 82, 128 C A. 662 

DC—Butler v. McCalip, Mun.App , 
64 A 2d 644. 

Ga —May v. Hadden, 84 S.E 2d 66, 
211 Ga 84—Stahl v. Russell, 68 S. 
E 2d 135, 206 Ga 699—Ellis v. City 
of Hapcvllle, 47 S E 2d 266, 203 Ga. 
364—Johnson v. Boyd, 43 SE.2d 
624, 202 Ga 531—Stegall v. South¬ 
west Georgia Regional Housing 
Authority, 30 S E 2d 196, 197 Ga 
671—Nobles v Webb. 29 S E 2d 
168, 197 Ga 242—Guffln v. Kelly, 
14 S.E 2d 50. 191 Ga, 880—Kant- 
zlpper V Kantzipper, 177 S B. 679, 
179 Ga. 850 

Ill—Illinois Bell Tel. Co. v. Illinois 
Commerce Commission, 111 N.E.2d 
329, 414 Ill 275. 

Lucas v. Hambrecht, 117 NE.2d 
306, 1 Ill App 2d 226—Gerhardt v. 
Warren, 99 N E 2d 394, 343 Ill. 
App 462. 

Ind.—Central Indiana Ry. Co. v, 
Wishard, 114 N E. 970, 186 Ind 
262. 

Morgan v. Sparling, 116 N.E.2d 
614, 124 Ind App. 310—Conner v. 
First Nat Bank in Wabash, 77 N. 
E 2d 698, 118 Ind App. 173—Clem¬ 
ens v. Lowe, 196 N.E. 363, 100 Ind. 
App. 646. 

Iowa.—Korn v. Sanborn, 7 N.W.2d 
801, 233 Iowa 468 

Ky.—Franklin v. Helton, 183 S.W.2d 
632, 298 Ky. 680. 

Mass.—Allen v. Nickerson, 199 N.E. 
482, 293 Mass. 136. 

Mich.—Plec v. State, 34 N.W.2d 624, 
822 Mich. 691—Balch v. Detroit 
Trust Co., 20 N.W.2d 138, 312 Mich 
146—McNair v. State, 9 N.W.2d 
62, 306 Mich. 181. 

Minn.—State ex rel. Sholes v. Uni¬ 
versity of Minn., 54 N.W.2d 122, 
236 Minn. 452. 

Mo.—Brewster v. Terry, 180 S.W.2d 
600, 352 Mo. 967—State v. Gomer, 
101 S.W.2d 67, 340 Mo. 107. 

Klrchner v. Farmers* Mut. Fire 
Ins. Co., App., 267 S.W.2d 890— 
Edie V. Coleman, 141 S.W.2d 238, 


236 Mo.App. 1289, certiorari queush- 
ed State ex rel. Edie v. Shain, 152 
S.W.2d 174, 235 Mo. 1289—U. S. 
Fidelity & Guaranty Co. v. Fidelity 
Nat. Bank & Trust Co., 109 S W.2d 
47, 232 Mo.App. 412—Wilhelm v. 
Security Ben. Ass’n, App., 104 S.W. 
2d 1042, record and opinion quash¬ 
ed State ex rel. Security Ben. 
Ass'n V. Shain, 114 S.W.2d 966, 342 
Mo. 199, conformed to 121 S.W.2d 
296, 233 Mo.App. 484—Ralston Pu¬ 
rina Co. V. King. App., 101 S.W.2d 
734—Vaughn v. Missouri Power & 
Light Co., App. 89 S.W.2d 699— 
Johnson v. Musser, App., 25 S.W. 
2d 620—^McEwen v. Sterling State 
Bank. 6 S.W.2d 702, 222 Mo.App. 
660—McBratney v. Sovereign 
Camp, Woodmen of the World, 
App, 253 S.W. 196—Leer v. Con¬ 
tinental Ins. Co. of New York, 
App., 250 S W. 631. 

Mont.—Thompson v. Tobacco Root 
Co-op. State Grazing Dist., 193 P. 
2d 811, 121 Mont. 445. 

N.J.—^WyckofC V Bradley, 172 A. 790, 
113 N J.Law 104 

NM—Consolidated Placers v. Grant, 
151 P 2d 48. 48 N.M. 340. 

N Y —Weisamann v. Eukor, 147 N. 
y S 2d 101, 1 A.D.2d 30. 

Ohio—McDorman v. Johnson, App., 
39 NE 2d 162. 

Boyd v. Hadley, 16 Ohio Supp. 
95, afhrmed, App, 69 N.B.2d 676. 

Okl—Stallings v. White, 153 P 2d 
813, 194 Okl. 649—C. I. T. Corp. v. 
Shogran, 55 P.2d 956, 176 Okl. 388. 

Pa—Consolidated Cigar Corporation 

V. Corbin, 132 A. 364, 285 Pa. 273 
—State Hospital for Criminal In¬ 
sane V. Consolidated Water Sup¬ 
ply Co, 110 A. 281, 267 Pa. 29. 

S C.—Stanton v. Equitable Life As- 
sur Soc. of the U. S., 136 S.E. 367, 
137 S.C. 396. 

Tenn—Barner v. Boggiano, 222 S.W. 
2d 672, 32 Tenn.App. 361. 

Tex.—Walker v. Texas Emp. Ins. 
Ass'n, 291 S.W.2d 298—Rosenbaum 
v. Texas Bldg. & Mortg. Co., 167 S. 

W. 2d 606, 140 Tex. 326—Rio Bravo 
Oil Co. V. Staley Oil Co., 168 S.W.2d 
293, 138 Tex. 198. 

Hopper V. Tancil, Com.App., 3 S. 
W.2d 67. 

Wllkerson v. Otto, Civ.App., 289 
S.W.2d 411—Moonehyan v. Bene¬ 
dict, Civ.App., 284 S.W.2d 741, er¬ 
ror refused no reversible error— 
Barrett v. Cheatham, Civ.App., 281 
SW.2d 761—Williams v. Bankers 
Fire & Marine Ins. Co., Civ.App., 
277 S.W.2d 742, error dismissed— 
Alamo Motor Lines v. Moreland, 
Civ.App., 269 S.W.2d 868—Friend¬ 
ship Baptist Dist. Ass’n v. John¬ 
son, Civ.App., 230 SW.2d 698, error 
refused no reversible error—^Beck¬ 
ham V. Mayes, Clv.App., 229 S.W.2d 
686—^Wade v. Taylor, Civ.App., 228 
S.W.2d 922—Foran v. Smith, Civ. 
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App., 228 S.W.2d 251—Fitzgerald 

V. Le Grande, Civ.App, 187 S.W. 
2d 165—McCans v. Brandtjen & 
Kluge, Civ.App., 179 S.W.2d 362— 
First Nat. Bank of Bowie v. Cone, 
Civ.App., 170 S.W.2d 782, error re¬ 
fused—^Alexander v. Stock Yards 
Nat. Bank of Fort Worth, Civ. 
App., 164 S.W.2d 997, error refused 
—Gribble v. Call, Civ App., 123 S. 

W. 2d 711, error dismissed. Judg¬ 
ment correct—Kimball - Krough 
Pump Co. V. Judd, Civ App., 88 S.W. 
2d 679—First Nat Bank v. Bur- 
son, Civ App., 63 SW.2d 309—City 
of Amarillo v. Loden, Civ App., 22 
SW.2d 969—Socledad Union Mexi¬ 
cans La Constructors v. De Orona, 
Civ.App., 288 S.W. 1111—Denton v. 
Kansas City Life Ins. Co., Civ. 
App., 231 S.W. 436—^Waco Devel¬ 
opment Co. V. McNeese, Civ App., 
209 S.W. 464, error refused 

Utah.—Huntsman v Huntsman, 192 
P. 368, 66 Utah 609. 

Vt.—Newport Sav. Bank v. Manley, 
46 A.2d 199, 114 Vt. 347—Barrows 
v Powell, 29 A-2d 708, 113 Vt 109, 
followed in 29 A 2d 712, 113 Vt. 
117—Butler v. Milton Co-op. Dairy 
Corp., 28 A.2d 396, 112 Vt. 617— 
Meyette v. Canadian Pac Ry. Co., 
6 A 2d 33, 110 Vt. 345—McNamara 
V. Pickett, 1 A.2d 716, 109 Vt. 600 
—Andrews v. Aldrich, 158 A. 676, 
104 Vt 235. 

Wash.—Radach v. Prior, 297 P.2d 
605, 48 Wash 2d 901—Witzel v. 
Tena, 296 P.2d 1116, 48 Wash.2d 
628—Palin v. General Const Co, 
287 P.2d 326, 47 Wa8h.2d 246— 
State ex rel. Spokane & Eastern 
Branch of Seattle First Nat Bank 

V. Justice Court in and for Spo¬ 
kane County, 63 P.2d 937, 189 

Wash. 87. 

Wls—Koepke v. Miller, 6 N.W.2d 
670, 241 Wls. 501. 

Wyo.—Corpus Juris Ssouadum cited 

ia Simmons v Parrent, 266 P 2d 
101, 105, 71 Wyo. 207—State v 
Laramie Rivers Co., 136 P 2d 487, 
69 Wyo. 9—Peterson v. Johnson, 
28 P.2d 487, 46 Wyo. 473, 91 A.L R. 
723. 

Any legal theory applicable to plead¬ 
ings and oyidenoe 

(1) The Judgment should be af¬ 
firmed if it is Justified on any legal 
theory under the pleadings and proof. 
Mo.—^Welsenborn v. Rutledge, 121 S. 

W. 2d 309, 233 Mo.App. 464—Ran¬ 
som v. Potomac Ins. Co. of District 
of Columbia, 46 S.W.2d 96, 226 
Mo.App. 664. 

(2) There ought not to be a re¬ 
versal for the reason that the case 
was tried on a different theory where 
all the allegations of the complaint 
and the evidence make a case on the 
only law on which the action could 
be predicated. 
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or action,and this is true even though such ] ground or theory is not urged or argued on appeal 


Ind.—Southern Ry. Co. v. Howerton, 
106 N.E. 1025, 182 Ind. 208, rehear¬ 
ing denied 106 N.E. 869, 182 Ind. 
208. 

(3) Where the Judgment of the 
trial court may be sustained on any 
Issue raised by the pleadings and 
the evidence, it should be upheld by 
the appellate court. 

Tex.—Bishop v. Wllllain 9 , Civ.App., 
223 S.W. 612, error refused. 

(4) The Judgment will not be dis¬ 
turbed if on any reasonable theory 
of the law and facts it can be sus¬ 
tained. 

Mo.—Burman v. Vezeau, App., 86 S. 
W.2d 217. 

(6) The Judgment or order will be 
affirmed, rather than reversed, where 
there is substantial and sufficient 
evidence to support it on any legal 
theory. 

Mo—Hinton v. McDowell, 199 S.W. 
256. 

Okl.—First Nat. Bank v. Liberty 
Nat. Bank of Tulsa. 222 P. 665, 96 
Okl. 300. 

Tex.—Steinberg v. Morgan, Civ.App., 
300 S.W. 263. 

(6) In an action tried by the court 
without a Jury, the Judgment will be 
affirmed if the evidence is sufficient 
to sustain it under any theory of 
law which the court could have ap¬ 
plied. 

Mo.—Lyvers v, Rutherford, App., 80 
S.W.2d 729. 

Tex—Liebman v. Buell Lumber & 
Mfg. Co., Civ.App., 67 SW.2d 1043. 

(7) Where the court was itself the 
trier of facts and there is a finding 
supported by the evidence which con¬ 
stitutes a valid ground on which the 
Judgment can rest, it will not be re¬ 
versed, because it is unwarranted in 
so far as it is made to rest on an¬ 
other ground. 

Wash.—Roberts v. Anderson, 238 P. 
989, 136 Wash. 35. 

(8) Although the trial court made 
no findings on a question of fact, the 
supreme court, to affirm the Judg¬ 
ment, may do so properly on such 
claim of fact, which it is convinced 
the proofs fully support. 

Colo.—Webb v. Wild Cat Lateral 
Ditch Co., 186 P. 287, 67 Colo. 496 
Xf ^ji&dgmsat is for any rsason 
oorrsot, it need not be for every rea¬ 
son correct." 

Ga.—Voyles v. Carr, 160 S.E. 801, 
803, 173 Ga. 627. 

Xn squlty 

(1) In an action in equity, the 
court of appeals must apply any 
principles of equity Justifying the 
upholding of the Judgment of the 
trial court. 

Mo.—Way land v. Pendleton, App., 78 
S.W.2d 288. reversed on other 
grounds 85 S.W.2d 492, 337 Mo. 190 


(2) If the decree is correct for any 
sufficient reason, It will not be re¬ 
versed. 

Fla.—Broward Estates Corporation 
V. Chillingworth, 112 So. 64, 93 
Fla. 866. 

Iowa.—^McKay v. Ruffcorn, 73 N.W. 
2d 78—Merkel v. Merkel, 78 N.W. 
2d 76. 

Ky.—Stephenson v. Burton, 246 S.W. 
2d 999. 

Tenn.—Nance, Inc. v. Wlnebarger, 
222 S.W.2d 231, 32 Tenn.App. 229. 

(3) Where the evidence shows one 
ground of cancellation of a contract, 
it is not necessary, to uphold a de¬ 
cree of cancellation, to determine 
whether another ground existed. 

Ill.—Schroeder v. Otto. 240 111 App. 
567. 

On a trial de novo, if the Judg¬ 
ment can be sustained on any ground, 
the cause will not be reversed 
Wash.—Gelling v. Golden Arrow 
Farms. 234 P.2d 639, 39 Wash 2d 87 
—Nadreau v. Meyerotto, 216 P.2d 
681, 36 Wash 2d 740—Rosenthal v. 
City of Tacoma, 196 P 2d 102, 31 
Wash 2d 32—Keyes v. Carmack, 247 
P. 1026, 139 Wash. 606. 

Vaavoidabls proposition 

Appellant may be defeated on a 
proposition of law which appears on 
the face of the record and could not 
have been avoided if brought to his 
attention in the lower court. 

N.y.—Wright V. Wright. 123 N.E. 71. 
226 N.Y, 678. 

63. Ala —Flack-Bcane Lumber Co 
V. Bass. 62 So 2d 235, 268 Ala. 226 
—Cooper V Hawkins, 176 So. 329, 
234 Ala. 636. 

Ark —Dowell v. School Dist. No. 1. 
Boone County, 260 S.W.2d 127, 220 
Ark 828—Langley v. Rearnes, 197 
S.W.2d 291, 210 Ark. 624—Belding 
V Whittington, 243 S.W. 808, 164 
Ark. 661, 26 A.L.R. 107. 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v. Cryer, 68 P.2d 643, 
6 C 2d 486. 

Frank v. Tavares, 298 P 2d 887, 
142 CA.2d 683—Kallmeyer v. 
Poore, 126 P.2d 924, 62 C.A.2d 142 
—Walsh V. Walsh, 108 P.2d 766, 
42 C.A.2d 287. 

Colo.—Conrad v. National Bank of 
Wray, 242 P. 676, 78 Colo. 486. 
Conn.—Colburn v. Puzio, 68 A. 2d 136, 
135 Conn. 673—Dillon v. American 
Brass Co., 60 A.2d 661, 136 Conn. 
10 . 

D.C.—Laughlin v. Eicher, 146 P.2d 
700, 79 U.S.App.DC. 266, certiorari 
denied 66 S.Ct. 1408, 326 U.S. 866, 
89 LEd. 1986. 

Lieberman v. Aldon Const. Co.. 
Mun.App., 126 A.2d 617—Bolten v. 
Clarke, Mun.App., 126 A.2d 60— 
Jones v. District of Columbia, Mun. 
App., 128 A.2d 364. 
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Fla.—City of Miami Beach v. 8701 
Collins Ave., 77 So.2d 428. 

Ga.-Satlof v. State, 182 S.E. 864, 62 
Ga.App. 208—Blount v. King, 179 
S.E. 198, 61 Ga.App. 4. 

Ill.—People ex rel. Vestuto v. O’Con¬ 
nor et al., 115 N.E 2d 810, 351 Ill. 
App. 639. 

Ind.—Swisher v. Keeler, 117 N.E.2d 
750. 124 Ind.App. 362. 

Iowa.—Stover v. Central Broadcast¬ 
ing Co., 78 N.W.2d 1—Stenberg v. 
Buckley, 61 N.W.2d 452, 246 Iowa 
622—In re Smith’s Will, 60 N.W. 
2d 866, 245 Iowa 38—Kelley v. 
Creston Bulck Sales Co., 34 N.W.2d 
698, 239 Iowa 1236. 

Kan.—State ex rel. Fatzer v. Miller, 
279 P.2d 223, 177 Kan. 324—Plains 
State Bank v. Ellis, 268 P.2d 313, 
174 Kan. 653. 

Ky.—Consolidated Coach Corporation 
V. Consolidated Realty Co, 66 S W. 
2d 724, 261 Ky. 614—Nall v. Thom¬ 
as, 9 S.W.2d 727, 226 Ky. 610 
La.—Board of Com’rs of Orleans 
Levee Dist. v. Shushan, 2 So.2d 36, 
197 La. 698. 

Chapman v. Hudgins, App., 163 
So. 668. 

Md.—Lease v. Upper Potomac River 
Commission, 20 A.2d 498, 179 Md 
643. 

Mass.—Cook v. Cook, 199 N.E. 333, 
293 Mass. 29—Slocum v. Natural 
Products Co., 198 N.E. 747, 292 
Mass 466—Quirk v Smith, 168 N. 
E. 174, 268 Mass. 636. 

Mich —Loving v. Howard Lare, Inc , 
73 NW2d 290. 344 Mich. 97. 

Minn.—Spiess v. Brandt, 41 N.W.2d 
661, 230 Minn. 246, 27 A.L.R.2d 1— 
In re Forsythe’s Estate, 22 N.W. 
2d 19, 221 Minn. 303, 167 A.L.R. 1 
Miss—Oorpns Juris Becundum cited 
in Lee v. Memphis Pub. Co., 14 So. 
2d 361, 363, 195 Miss. 264, 152 A L. 
R 1428—Carr v. Miller. 139 So. 851, 
162 Miss. 760. 

Mo.—Elsen v. John Hancock Mut. 

Life Ins Co., App, 91 S.W.2d 81. 
Mont.—Fergus County v. Osweiler, 
86 P.2d 410, 107 Mont. 466, 120 A. 
L.R. 1467. 

N.J.—State V. Cale, 88 A.2d 629, 19 
N.J.Super. 397. 

Sansone v. Selvaggi, 2 A.2d 365, 
121 N.J Law 274 

N.M.—^American Refrigerator Trans¬ 
it Co. V. Shepard, 206 P.2d 661, 63 
N.M^ 271. 

N.Y.—Erie R. Co. v. International Ry. 
Co., 204 N.T.S. 771, 209 App Div. 
380, affirmed 147 N.E. 211, 239 N.Y. 
698. 

Ohio.—Crook v. Baltimore & O. R. 

Co., 167 N.E. 899, 32 Ohio App. 263. 
Or.—Commercial Credit Co. v. Click. 

271 P. 86, 127 Or. 130, 

Tenn—Barner v. Boggiano, 222 S.W. 

2d 672, 32 Tenn.App. 351. 

Tex.—Wheeler v. Haralson, 99 S.W. 
2d 885, 128 Tex 429. 



5 C.J.S, 


XPTEAL & £KftOR § l!40«(t> 

by appellee,was not raised in the lower reasons of the judge were.®^ Similarly, if the dcci« 
court,®^*^® and was not considered or passed on by sion, conclusion, or result is correct it is immaterial 
the lower court.®^-^® what grounds it was placed on or what reasons 

If the decision is wrong it is immaterial what the were assigned therefor®® or whether such grounds 


Keyes v. De la Fuente, Civ.App., 
16 S.W.2d 702. 

Utah.—Fisher v. Bank of Spanish 
Fork, 74 P.2d 659, 93 Utah 514. 

Vt.—Potter V. Town of Clarendon, 
108 A.2d 394, 118 Vt. 279—-Bennett 
V. Robertson, 177 A. 625, 107 Vt. 
202—Niles V. Rexford, 168 A. 714, 
106 Vt. 492. 

Wash.—Le Maine v. Seals, 287 P.2d 
805, 47 Wash.2d 269—Viklngstad 
V. BasTRott, 282 P.2d 824, 46 Wash 
2d 494—Sund v. Keating:, 269 P. 
2d 1113, 43 Wash.2d 36—In re 

Kessler’s Estate, 211 P.2d 496, 35 
Wash.2d 166—Brauns v. Housden, 
79 P 2d 981, 195 Wash. 140. 

Wis—Colson V. Salzman, 76 N.W.2d 
421, 272 Wls. 397. 

4 C J p 662 note 84. 

Zrrespsotivs of theory of trial 
court, it is the duty of the appellate 
court to sustain the judgment, if It 
can do so on any proper theory. 

Mo—State ex rel and to Use of Tate 
V. Baird, App., 186 S.W. 687. 

Finding unsupported by evidenoa 

(1) A judgment will be affirmed 
even though the evidence does not 
support a finding on which It is 
based, where the record conclusively 
shows, on other theories, that the 
judgment rendered was the proper 
judgment 

Tex—Hankins v. Dilley, Civ.App., 
206 S W. 649. 

(2) Where plaintiff had pleaded 
defendant’s liability, both as partner 
and as principal, a judgment against 
defendant, based on a finding that 
he was a partner, will not be revers¬ 
ed because the evidence failed to es¬ 
tablish the partnership, where it did 
show his liability as principal 

Tex—Kuykendall v. Schell, Civ.App., 
224 S W. 298, dismissed for want 
of jurisdiction. 

Judgmaut supported by plsudiags 
and proof 

A judgment will not be reversed 
if the record shows that it is sup¬ 
ported by the pleadings and proof, 
although the trial court assigned a 
different reason for its holdings. 

Tex.—Lincoln v. Kirk, Civ.App., 243 
S.W. 671. 

Judgment sustained by law and 

facts will be affirmed, even though j 
the trial court arrived at the judg- ! 
ment through a different process of 
reasoning and on a different inter¬ 
pretation of the governing statutes. 
Ky.—Glenn v. Gnau, 64 S.W.2d 168, 
261 Ky. 3, 90 A.L.R. 1366. 

63^ Del.— Corpus Jtuls Secundum 
cited in Gottlieb v. Heyden Chemi- 
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cal Corp.. 92 A.2d 694, 595, 33 Del. 
Ch. 283. 

Vt.—Peck V. Patterson, 126 A.2d 813 
—Kendall v. Borofsky, 111 A.2d 
261, 118 Vt. 344—Higgins v. Metz¬ 
ger, 143 A. 394, 101 Vt. 286—George 
A. Fcrnald & Co. v. Manley, 133 
A. 247, 99 Vt. 421—Temple Bros 
v. Munnett, 123 A. 431, 97 Vt. 395 
—Simpson v. Central Vermont Ry. 
Co. 116 A. 299, 96 Vt. 388—Goupiel 
V. Grand Trunk Ry. Co., Ill A. 
346. 94 Vt. 337—Wood v. James, 106 
A. 666. 93 Vt. 36. 

63.10 Vt.—Peck V. Patterson, 126 A. 
2d 813—Kendall v. Borofsky, 111 
A.2d 251, 118 Vt. 354. 

63.15 Cal.—Rogers v. Los Angeles 
Transit Lines, 289 P.2d 226, 45 C. 
2d 414. 

Del —Gottlieb v. Heyden Chemical 
Corp , 92 A 2d 694, 33 Del.Ch. 283 
Minn—Christianson v. Hager, 64 N 
W2d 36. 242 Minn. 41—Hart v 
Bell. 23 N.W.2d 375, 222 Minn. 69. 
opinion supplemented 24 N.W.2d 
41, 222 Minn. 69—Skolnick v. 
Gruesner, 266 N.W 44, 196 Minn 
318 

Nev—In re Garrison’s Estate, 91 P. 
2d 818, 69 Nev. 302 

N.Y —Mandel v. Liebman, 102 N.Y.S 
2d 663, 278 App Div. 637. 

Pa.—Kopka v. Bell Tel. Co. of Pa., 91 
A.2d 232, 371 Pa. 444. 

Vt.—Frenier v. Brown, 80 A.2d 624, 
116 Vt. 538—Horlcon v. Langlois’ 
Estate, 52 A 2d 888, 116 Vt. 81. 

64. Kan—In re Wert’s Estate, 199 
P.2d 793, 166 Kan. 169. 

Neb—Northwestern Mut. L. Ins. Co 
V. Burr, 83 N.W. 663, 60 Neb. 476 

Beversal 

(1) If both the reasoning and the 
conclusion are erroneous the judg¬ 
ment will be reversed. 

Colo—Fleming v. Wells, 101 P. 66, 
46 Colo. 266. 

(2) Although a decree should have 
ratified an investment by a trustee 
instead of authorizing it nunc pro 
tunc, this is not a reason for rever¬ 
sal. 

Md.—Johnson v. Johnson, 179 A. 831, 
168 Md. 668. 

65. Ala—Pitts V. Hawkins, 87 So 
2d 835, 264 Ala. 428—Andrews v. 
Sullivan, 69 So.2d 870, 260 Ala. 
291—Cherokee County v. Cunning¬ 
ham, 68 So.2d 607, 260 Ala. 1— 
Garrett v. Federal Land Bank of 
New Orleans, 194 So. 630, 239 Ala. 
191—Kornman v. Raskin, 187 So. 
709, 237 Ala. 490. 

Ark.—Schunmn v. Certain Lands in 
Ouachita County, 264 S.W.2d 413, 
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223 Ark. 86—Hightower v. High- 
tower, 193 S.W. 618, 128 Ark. 96. 
Cal.—International Ass’n of Clean¬ 
ing and Dye House Workers v. 
Landowitz, 126 P 2d 609, 20 C.2d 
418—Difani v. Riverside County 
Oil Co., 266 P. 210, 201 C. 210. 

Bank of America Nat. Trust & 
Sav. Ass’n v. Vanninl, 296 P.2d 
102, 140 C.A.2d 116—In re Mun¬ 
son’s Estate. 194 P.2d 70. 86 C.A. 
2d 67—Gilmer v. Spitalny, 189 P.2d 
744, 84 CA.2d 39—Gosnell v. Webb, 
139 P.2d 986, 60 C A 2d 1—W. J. 
Jones & Son v. Independence In¬ 
demnity Co., 126 P2d 463, 62 C A. 
2d 374—Richards v. Noonan, 104 P. 
2d 839, 40 C.A.2d 266—Alpha Stores 
V. You Bet Mining Co. 63 P 2d 
1139, 18 C.A.2d 262—El Centro 

Gram Co. v. Bank of Italy Nat. 
Trust & Savings Ass’n, 11 P.2d 
660, 123 C A. 564 

Colo.—Hell V. Zink, 210 P.2d 610, 160 
Colo. 481—Allen v. First Nat. Bank 
of Arvada. 208 P.2d 935, 120 Colo, 
j 276—Buss V. McKee. 170 P 2d 268, 
i 116 Colo. 169—Edwards v. Ed¬ 
wards. 167 P 2d 616, 113 Colo. SOO- 
—Perkins v. Peterson, 185 P. 660, 
67 Colo. 101. 

Conn —Deacy v McDonnell, 38 A.2di 
181, 131 Conn. 101 

Fla—Evans v Green, 180 So 763, 132 
Fla. 469—Gulf Coast Title Co. v. 
Walters, 168 So. 637, 124 Fla. 134, 
rehearing denied 171 So. 763, 126 
Fla. 739. 

Ga—Coker v. City of Atlanta, 198 S. 
E 74, 186 Ga 473 

Ill.—People ex rel. Kunstman v.. 
Shinsaku Nagano, 69 N E.2d 96, 
389 Ill. 231. 

Klarich v. Parker, 60 N.E.2d 248, 
326 I11.APP. 671—City of Dea 
Plaines v. B-W Const. Co. 42 N.E. 
2d 343, 314 III App. 610—Reynolds 

V. First Nat. Bank, 279 HI.App. 
681, 600—Marabia v. Mary Thomp¬ 
son Hospital of Chicago for Wom¬ 
en and Children, 224 Ill App. 367. 

Iowa.—Lautenbach v. Meredith, 3&> 
N.W.2d 870, 240 Iowa 166—Ru¬ 

dolph V. Davis, 26 N.W.2d 332, 237 
Iowa 1383—Brown v. Brown, 8 N. 

W. 2d 414, 232 Iowa 1265—Dye 

Produce Co. v, Davis, 209 N.W. 744, 
202 Iowa 1008—Kridelbaugh v Al- 
drehn Theatres Co., 191 N.W. 803, 
195 Iowa 147. 

Kan —Talbott v. Nibert, 206 P.2d 
131, 167 Kan. 138—Miller v. Hick- 
ory Grove School Bd., Diet. No. 4, 
178 P.2d 214, 162 Kan. 628—Arens- 
man v. Kitch, 165 P.2d 441, 160 
Kan 783—Waddell v. Woods, 163 
P.2d 348, 160 Kan. 481—Greep v. 
Bruns, 169 P.2d 803, 160 Kan. 48— 
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or reasons are sound, correct, erroneous, or insuffi- I cient;®® where a ruling, order, judgment, or decree 


state Highway Commission v. 
Stadler, 148 P 2d 296. 158 Kan. 289 
— Jones V. Flexible Forms Co., 36 
P.2d 1027. 140 Kan. 416—State v. 
lola Theater Corporation, 15 P.2d 
459, 136 Kan. 411—U. S. Wind En¬ 
gine & Pump Co. V. Montgomery. 
6 P.2d 1112, 134 Kan. 332—Quin¬ 
ton V. Kendall. 253 P. COO. 122 Kan. 
814. 

Ky.—Ritchie v. Perry County, 122 S. 
W.2d 988, 276 Ky. 57—Martin v. 
High Splint Coal Co., 103 S.W.2d 
711, 268 Ky. 11—Cavalier Adver¬ 
tising Service v. Hudson, 90 S.W. 
2d 28, 262 Ky. 282—Klarer Provi¬ 
sion Co. V. Frey, 66 S.W.2d 63, 262 
Ky. 206. 

Me.—People’s Sav. Bank v. Chesley, 
26 A.2d 632, 138 Me 353. 

Md.—Schrlver v. Schriver, 44 A 2d 
479, 185 Md. 227 

Mass.—^North Shore Corp v. Select¬ 
men of Topsfleld. 77 N.E 2d 774, 
822 Mass. 413—Council v Cohen, 
21 N.E.2d 967, 303 Mass. 348— 
Broitman v. Silver, 180 N E. 311, 
278 Maas. 610—Putnam v. United 
States Trust Co., Ill N.E. 969, 223 
Mass. 199. 

Mich.—Rufner v Traverse City. 206 
N.W 620. 296 Mich 204—Township 
of Meridian v. Palmer, 278 NW. 
277, 279 Mich. 686. 

Mo.—Spiking School Dist. No. 71, De- 
Kalb County V. Purported “En¬ 
larged School Dist. R-11, DeKalb 
County. Mo.." 246 S.W.2d 13, 362 
Mo. 848—American Constitution 
Fire Asaur. Co. v. O’Malley, 113 S. 
W.2d 795, 342 Mo. 139—Devoto v. 
Devoto. 19 SW2d 662, 323 Mo. 716. 

Gibson v. Davis, App , 117 S.W.2d 
388—Roman v King, App., 202 S. 
W. 690. 

Mont—Caley v. Kohlstad, 292 P.2d 
996—J. M Hamilton Co. v. Batt- 
Bon, 44 P.2d 1064, 99 Mont. 683— 
Duble V. Batanl, 37 P.2d 662, 97 
Mont. 468—State ex rel. General 
Oil Corporation v. Kelly, 23 P.2d 
666, 94 Mont. 445—In re Metcalf’s 
Estate, 19 P.2d 906, 98 Mont. 642— 
Grush V. Crush, 3 P.2d 402, 90 
Mont. 381—^Whitcomb v. Beyerleln, 
276 P. 430. 84 Mont 470—^Hale v. 
Belgrade Co.. 242 P. 425, 76 Mont 
99—Minneapolis Steel & Machin¬ 
ery Co. V Thomas, 168 P. 40, 64 
Mont 132. 

Ohio.—Hurst V. Haak, 65 N.E.2d 694, 
73 Ohio App. 189, appeal dismiss¬ 
ed 62 N.E 2d 864, 142 Ohio St 606 
—Conart Motor Sales v. Shullo, 46 
N.E.2d 416, 70 Ohio App. 423. 

S.C.—Moseley v. American Nat. Ins. 
Co., 166 S.E. 94, 167 S.C. 112. 

S.D.—Gurney v. Gurney, 246 N.W. 
896, 60 S.D. 607—Steinmetz v. 

Schultz, 241 N.W. 734, 69 S.D. 608 
—Boroseptic Chemical Co. v. Nel¬ 
son, 221 N.W. 264, 53 S.D. 546. 


Tex.—Gulf Land Co. v. Atlantic Re¬ 
fining Co., 181 S.W.2d 73, 184 Tex. 
59. 

Rasberry v. Jones, Civ.App., 195 
S.W.2d 947—Kimball-Krough Pump 
Co. V. Judd, Civ App., 88 S.W.2d 
679—Beldon v. McColl, Civ.App., 21 
S.W.2d 87. 

Utah.—^Wilcox v. Cloward, 66 P.2d 1, 
88 Utah 503. 

Vt.—Hillmer v. Grondahl, 199 A. 
265, 109 Vt 388. 

Wash.—In re Improvement of Rock- 
wood Boulevard, 15 P.2d 652, 170 
Wash. 64. 

Wis.—Nowakowskl v. Novotny, 13 N. 
W.2d 523, 245 Wis. 161. 

Oonstrnotlon and effect of foreign 
law 

Where the case was tried by the 
court alone, the correct result was 
reached, and the pertinent statutes 
and decisions of another state were 
in evidence, it matters not whether 
the court treated the construction 
and effect of the statutes and deci¬ 
sions as a question of law or fact. 

Vt—International Products Co. v. 
Vail’s Estate, 123 A. 194, 97 Vt. 
318 

Za eqnlty 

(1) In equity cases, the legal views 
of chancellors are immaterial when 
on the whole record proper decree 
was rendered. 

Mo.—Reaves v. Pierce, 26 S.W. 2d 
611. 

(2) If the Judgment of the district 
court in an equity case can be sus¬ 
tained on any theory, it may be 
done regardless of that court’s find¬ 
ing or theory. 

Iowa.—Northwestern Mut. Life Ins 
Co. V. Blohm, 234 N.W. 268, 212 
Iowa 89. 

(3) If the evidence Justifies the 
decree, the reasons assigned there¬ 
for by the trial court are immaterial. 
Mont.—Story Gold Dredging Co. v. 

Wilson, 42 P.2d 1003, 99 Mont. 347. 
WUers proper findings of fact are 
made and the decision itself is cor¬ 
rect, it is not ordinarily Important 
what course of reasoning is an¬ 
nounced. 

Kan—Saylor v. Crooker, 166 P, 737, 
97 Kan. 624. 

Xethod of arriving at oorreot amount 

When the amount fixed by the tri¬ 
al court is correct, the method by 
which it reached that amount is of 
little consequence. 

Wash.—Crawford v. Smith, 219 P. 

866, 127 Wash. 77. 

Theory of respondent 
On appeal from Judgment for 
plaintiff, relying on res ipsa loqui¬ 
tur doctrine to sustain cause of ac¬ 
tion for accidental death, reviewing 
court is not bound by plaintiff’s the¬ 
ory of cause of accident as disclosed 
in briefs, if record adequately sup- 
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’ ports Judgment on another theory 

within issues of pleadings. 

Cal.—^Metz v. Southern Pac, Co,, 124 
P.2d 670, 61 C.A.2d 260. 

66. Ariz.—American Eagle Fire Ins. 
Co. V. Van Denburgh, 267 P.2d 866, 
76 Ariz. 1—Dockery v. Central Ari¬ 
zona Light & Power Co., 45 P.2d 
656, 45 Ariz. 434. 

Ark.—^Williams v. Lauderdale, 191 
S.W.2d 466. 209 Ark. 418—Boren- 
gasser v. Chatwell, 182 S.W.2d 389, 
207 Ark. 608—Jones v. Thompson, 
166 S.W.2d 1036, 204 Ark. 1086— 
McCrite v. Hendrix College, 133 S. 
W.2d 81, 198 Ark. 1149—State ex 
rel. Attorney General v. Gus Blass 
Co.. 105 S.W.2d 863, 193 Ark. 1159 
—Baum V. Pox, 91 S.W.2d 601, 192 
Ark. 406. 

Cal.—Lawless v. Calaway, 147 P 2d 
604, 24 C 2d 81. 

Robertson v. Bogert, 279 P.2d 
672, 130 C.A2d 639—Jones v. Tier- 
ney-Sinclalr, 162 P.2d 669, 71 C A. 
2d 366—Rinaldo v. Superior Court 
in and for Los Angeles County, 69 
P.2d 868, 16 CA.2d 686—Chowchil- 
la Nat. Bank v. Nilmeler, 25G P. 
298, 83 C.A. 18. 

Conn —Malone v. Steinberg, 89 A 2d 
213, 138 Conn. 718—Cone v. Peder¬ 
sen. 40 A.2d 274, 131 Conn. 374— 
Eastern Oil Refining Co. v. Court 
of Burgesses of Wallingford, 36 A. 
2d 686, 130 Conn. 606—Woods v 
Lavitt. 149 A. 392, 110 Conn C68 

Fla—In re Knight’s Estate, 22 So 2d 
249, 156 Fla. 869—Sheridan v. Res- 
pess, 3 So 2d 704, 147 Fla 626— 
Okeechobee County v. Florida Nat 
Bank of Jacksonville, 1 So 2d 263, 
145 Fla 496—Knight v. City of Mi¬ 
ami, 173 So. 801, 127 Fla. 585— 
Ritch V. Adams, 136 So. 719, 102 
Fla. 983. 

Ga—Poore v. Poore, 80 S.E.2d 294, 
210 Ga, 871—Moore v. Lawrence, 
16 SE2d 619, 192 Ga. 441—Mox- 
ley V. Adams, 8 S.E 2d 626, 190 Ga. 
164—Salter v. Bank of Commerce, 
6 S.E.2d 290, 189 Ga. 328—Poole v. 
Arnold, 2 S.E 2d 83. 187 Ga. 734— 
Manion v. Varn, 111 S.E. 30, 162 
Ga. 654. 

Bartlett v. Sockwell, 44 S.E 2d 
141, 76 Ga.App. 691—^Walden v. 

Barwick, 34 S.E.2d 552. 72 Ga.App. 
646—White v. State, 31 S.E.2d 78, 
71 Ga.App. 612, certiorari denied 
66 S.Ct. 911. 824 U.S. 864, 89 L.Ed. 
1420—Satlof V. State, 182 S E. 864, 
62 Ga.App. 208. 

Hawaii.—In re Kaimuki Land Co.. 36 
Hawaii 254—In re Estate of Fos¬ 
ter. 33 Hawaii 666. 

Idaho.—Clark v. Clark. 69 P.2d 980, 
68 Idaho 37. 

Ill.—Platz V. Walk, 121 N.E.2d 483, 8 
Ill.2d 313—^Monarski v. Greb. 96 N. 
E.2d 438, 407 Ill. 281—^Levinson v. 
Spector Motor Service, 69 N.E.2d 
817. 889 IlL 466. affirmed 67 S.Ct. 
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is proper and correct on any ground or theory mani- | based its decision or conclusion on an insufficient, 
fested by the record, it will not be disturbed, inter- unfounded, unsound, or erroneous ground, reason. 


fered with, or reversed because 

931, 330 U.S. 649, 91 L.Ed. 1158— 
McGookey v. Winter, 46 N.E.2d 84, 
381 Ill. 516. 

Fields V. Berg, 76 N.E.2d 664, 
333 Ill.App. 46—McCarthy v. Kat- 
zin, 48 N.E.2d 654, 318 Ill.App. 639 
—Schmitt V. WrlBTht, 46 N.E.2d 
184, 317 Ill.App. 384—People ex 
rel. Nelson v. Joliet Trust & Sav¬ 
ings Bank, 42 N.E.2d 90, 315 111. 
App. 11. 

Ind —State ex rel. Hoaoa v. Barger, 
110 N.E.2d 1, 231 Ind 577. 

Iowa.—Ruble v. Carr, 59 N.W.2d 228, 
244 Iowa 990—Brown v. Brown, 8 
NW.2d 414, 232 Iowa 1265—Attig 
V International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Bocal No. 
90, 300 NW. 636, 231 Iowa 1. 

Kan—Dennett v. Meredith, 211 P 2d 
117, 168 Kan. 58—Tillotson v. Fair, 
150 P.2d 471, 160 Kan 81—In re 
Bond's Estate, 150 P.2d 343, 158 
Kan. 776. 

Ky.—Corbin Brick Co. v. City of 
Somerset, 132 S W 2d 922. 280 Ky 
208—Akins V. City of Covington, 
97 S.W.2d 688, 265 Ky 740—Dwig- 
gins V. Howard, 57 S.W 2d 649, 217 
Ky 746—^Whitaker v. Reynolds, 27 
S.W.2d 672, 234 Ky 127. 

La —Riche v. Ascension Parish 

School Board, App , 200 So 681. 

Mass.—Perry v. Hanover, 50 N E 2d 
41, 314 Mass. 167—Bianco v. Lay, 
48 N.E2d 36, 313 Muss 444—Rath- 
gebor v Kelley, 13 K E.2d 1, 299 
Mass. 444—Cook v. Cook, 199 N E 
333, 293 Mass 29—Slocum v. Nat¬ 
ural Products Co., 198 N E. 747, 292 
Mass 455—Boston Morris Plan Co. 
v Barrett, 172 N.E. 603, 272 Mass 
4 87—Shannon v. Ja<’obson, IGO N. 
E 245, 262 Mass. 463 

Mich—Lyford v. Foster, 21 N.W 2d 
113, 313 Mich. 237—Mulliken v. 

Naph-Sol Reflnlng Co, 4 N.W.2d 
707, 302 Mich. 410—Goldman v 

Grand Trunk Western Ry. Co, 283 
N.W. 583, 287 Mich. 289—Galncott 
V. Davis, 275 N W. 229, 281 Mich. 
515—Michigan Gas & Electric Co 
V. City of Dowaglac, 270 N.W. 772, 
278 Mich. 622—H. H. King Flour 
Mills Co v. Bay City Baking Co., 
214 N.W. 973, 240 Mich 79. 

Minn.—In re Trusteeship of First 
Nat. Bank & Trust Co. of Minne¬ 
apolis, 277 N.W. 909, 202 Minn 
206. 

Mo.—Brown v. Moore, 248 S.W.2d 
653—State ex rel. Anderson Motor 
Service Co. v. Public Service Com¬ 
mission, 164 S.W.2d 777, 348 Mo. 
613. 

Eisen v. John Hancock Mut. Life 
Ins. Co., 91 S.W.2d 81, 230 Mo.App. 
312—Bondurant v. Brotherhood of 


the trial court | or theory.®*^ 

American Yeomen, App., 199 S.W. 
424. 

Mont.—Peterson v. Fugle, 31 P.2d 
1030, 96 Mont. 537—Warren v. 

Chouteau County, 265 P. 676, 82 
Mont. 116. 

Neb—Employers Mut. Cas. Co v. 
Brazda, 42 N.W.2d 196, 162 Neb 
633. 

Nev—Drespel v. Drespel, 54 P.2d 
226, 66 Nev. 368. 

N..T.—R. Krevolin & Co. v. Brown, 89 
A 2d 265. 20 N J Super. 85. 

ND—Bonde v. Stern, 8 N.W.2d 457. 
72 N D. 476 

Okl.—Mahan v. Dunkleman, 234 P.2d 
366, 205 Okl. 54—Chaney v. Reddin, 
205 r 2d 310, 201 Okl. 264, 8 A.L.R 
2d 337—Camp v. Camp, 1C3 P.2d 
970, 170 P.2d 642, 196 Okl. 694. 

Or—Walker v. Mackey, 263 r.2d 280, 
197 Or 197. 

Pa—Schock v. Penn Tp. Mut. Fire 
Ins. Ass’n of Lancaster County, 
24 A 2d 738. 148 Pa.Super. 81— 

Youngwood Building & Loan Ass'n 
V. Henry, 8 A 2d 427, 137 Pa Super 
124. 

S.D—Independent School Dist No 
1 of Springfield, Bon Homme Coun¬ 
ty V. Bordewyk, 241 N.W. 619, 59 
S.D 557. 

Tex—King v Roberts, Com App., 84 
SW2d 718 

Garrett v. Kelley, Civ.App., 6 S 
W 2d 414. 

Utah.—Shaw v. O’Byrne, 228 P. 570, 
64 Utah 139 

Vt —Meyette V. Canadian Pac. Ry. 

Co , 6 A 2d 33, 110 Vt. 345 
W Va —Itobertsoii v. Vandergrif t, 
193 S E, 62. 119 W.Va. 219. 

Error In finding facts or interpreting 
law 

Where the court trying a case ren¬ 
ders a proper final judgment, It is 
immaterial that it is predicated on 
an erroneous finding of fact or a mis¬ 
interpretation of the law. 

Okl.—Kibby v. Binion, 172 P. 1091, 
70 Okl. 96. 

If the evidence enpporte the judg¬ 
ment or decree, error in the reason¬ 
ing of the trial court is immaterial 
and will be disregarded. 

Cal —Northern California Power Co. 

V. Waller, 163 P. 214, 174 C. 377. 
Tex.—Etter v. National Fruit Flavor 
Co., Civ.App , 39 S.W.2d 964. 

It doea not matter ”if the court 
under review, in rendering a correct 
judgment, states a wrong reason for 
its rendition.” 

Ga.—Voyles v. Carr, 160 S.E. 801, 
803. 73 Ga. 627. 

Eaok of neoessitj for review 

(1) Where the action of the trial 
judge iB correct, the accuracy of his 
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reasons therefor need not be re¬ 
viewed. 

Mass—H. K. Webster Co. v. Mann, 
169 N.E. 151. 269 Mas.s. 381. 

(2) The appellate court need not 
pass on a contention that the judg¬ 
ment rendered is inconsistent with 
the declarations of law given by the 
lower court where it is evident that 
the Judgment is for the right party 
and should be affirmed 
Mo.—Buschow Lumber Co v. Union 
Par. R. Co, 276 S.W 409, 220 Mo. 
App. 743. 

Xiogio of Judge need not he defend- 

ed by the prevailing party; it is suf¬ 
ficient if the deci.sion is correct. 

Cal —Drovers’ Nat. Bank v. Browne, 
264 P. 265, 88 C.A. 73 6. 

Wrong reaBon for right result Is 

Immaterial. 

Cal—In re Keig’s Estate, 140 P 2d 
163, 59 C A.2d 812 

Colo—Shearer v Snyder, 171 P.2d 
663, 116 Colo. 232. 

Tex —Magnolia Petroleum Co. v. 
Lockwood Nat. Bank, Civ App., 227 
SW. 363. 

Where the ruling is without preju- 
diodf whether the reason of the court 
therefor is correct is unimportant. 
Mich—Ward v. Carey, 166 N.W. 952, 
200 Mich 217. 

67. Ala—Pitts v. Hawkins, 87 So.2d 
835, 264 Ala 428—Cherokee Coun¬ 
ty v. Cunningham, 68 So 2d 607, 
260 Ala 1—Newman v Louisville 
& N. R. Co, 103 So. 856, 212 Ala. 
580 

National Order of Mosaic Tem¬ 
plars of Am«*n(a v Bell. 108 So. 
636, 21 Ala App. 401—State v. 

Thurman, 88 So. 61, 17 Ala.App. 
656. 

Ariz—Wlgley v. Whitten, 276 P.2d 
517, 78 Ariz 88, opinion adhered to 
278 P 2d 412, 78 Ariz. 224—Ameri¬ 
can Eagle Fire Ins Co v. Van 
Denburgh, 257 P.2d 856, 76 Ariz. 1 
—Collier v. Stamati.s, 162 P 2d 125, 
63 Ariz 285—Miller v. Arizona 
Bank, 43 P 2d 618. 45 Ariz. 297— 
Corpus Juris cited tu Friedman v. 
Friedman, 9 P.2d 1015, 1017, 40 
Ariz. 96—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124—Crook v. 
Crook, 170 P. 280, 19 Ariz. 448. 

Ark.—Baum v. Fox, 91 S.W.2d 601. 
192 Ark 406—Martin v. Taylor, 65 
SW.2d 4, 188 Ark. 114—Allison v. 
Cooper, 56 S.W 2d 767, 186 Ark. 
1196—Royal v. MeVay, 23 S.W.2d 
983, 180 Ark. 973—Ollphant v. Oli- 
phant. 7 S.W.2d 783, 177 Ark. 613— 
Gordon v. Reeves. 267 S.W. 133, 
166 Ark. 601—Carolus v. Arkansas 
Light & Power Co., 262 S.W. 830, 
164 Ark. 507—Augusta Cooperage 
Co. V. Bloch, 289 S.W. 760, 163 Ark. 
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188 —Miller V. Miller, 196 S.W, 
1071, 130 Ark. 28—De Tampert ▼. 
Manley, 191 S.W. 906, 127 Ark. 158 
—Polk V. Stephens. 189 S.W. 837, 
126 Ark. 169—Harrlage v. Daley. 
180 S.W. 333. 121 Ark. 23—Thomp¬ 
son V. Southern Lumber Co., 168 
S.W. 1068, 113 Ark. 380. 

Cal.—Bealmear v. Southern ClJalifor- 
nia Edison Co.. 139 P.2d 20, 22 C.2d 
337—Lincoln v. Superior Court of 
Los Angeles County, 139 P.2d 13, 22 

C.2d 304—People v. One 1983 Plym¬ 
outh Sedan De Luxe Automobile. 
Engine No. PD166124, 90 P.2d 799, 
13 C.2d 665. 

Salazar v. Chapultopec Grocery, 
290 P. 2 d 8 , 137 C.A.2d 898—Ward 
Mfg. Co V. MIley, 281 P.2d 343. 

131 C.A.2d 603—Robertson v. Bo- 
gert, 279 P.2d 572, 130 C.A.2d 639 
—Bohn V. Watson, 278 P.2d 454, 
130 CA.2d 24—Eaton v. Brock, 268 
P. 2 d 58, 124 C.A.2d 10 —Roseleaf 
Corp. V. Radis, 264 P.2d 964. 122 C. 
A. 2 d 196—Squire’s Dept. Store v. 
Dudum, 252 P.2d 418, 116 C.A.2d 
320—In re Glubbani’s Estate. 238 
P.2d 1036, 108 C.A 2d 434—McDor- 
man v. Moody, 122 P.2d 639, 60 C. 
A.2d 136—Douglas v. Klopper, 288 
P. 36. 107 C.A. 765—Ayres v. Llp- 
schutz. 228 P 720, 68 C.A. 134— 
Fitts V. Mission Health & Beauty 
Shop. 208 P. 691, 58 C.A. 362. 

•Colo.—Kugel V. Young, 291 P 2d 696, 

132 Colo. 629—Eltel v. Alford, 267 
P.2d 956. 127 Colo. 341—Julius Hy¬ 
man & Co V. Velsicol Corp., 233 
P,2d 977. 123 Colo. 663, certiorari 
denied 72 S Ct. 113, 342 U.S. 870, 
^6 L Ed. 654, rehearing denied 72 S. 
Ct 199, 342 U.S. 896, 96 L Ed. 671 
—Graham v. Swift. 228 P.2d 969, 
123 Colo. 309—Zeilinger’s Estate 
V. Zeillnger, 81 P.2d 879, 102 Colo. 
£56—L J. Mueller Furnace Co. v. 

A. Battin Stove Supply Co, 246 
r. 272, 79 Colo. 418—Lewis v. 

Winslow, 234 P. 1070, 77 Colo. OS- 
Most Worshipful King Solomon 
Grand Lodge, A. F. &. A. Y. M., in 
and for State of Kansas and Ju¬ 
risdiction Thereunto Belonging on 
Continent of North America v. 
Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Colo¬ 
rado and Jurisdiction. 232 P. 664, 76 
Colo. 469—Binkley v. Switzer, 223 
P. 767, 76 Colo. 1 —McMillan v. 
Harbert, 219 P. 1070, 74 Colo. 161 
—Parks V. Bucy, 211 P. 638, 72 
Colo. 414—Reitler v. Olson, 187 P. 
813, 68 Colo. 65—Fields v. Kin¬ 
caid, 184 P 832, 67 Colo. 20 —Korf 
V. Itten, 169 P. 148, 64 Colo. 8 — 
McGrew v. Lamb, 164 P. 91, 60 
Colo. 4G2. 

•Conn.—Clark v. Shaw, 119 A.2d 912, 
143 Conn. 114—Malone v. Stein¬ 
berg, 89 A.2d 213, 138 Conn. 718— 
Union & New Haven Trust Co. v. 
Thompson, 59 A.2d 727, 134 Conn. 
607—Farnham v. Schreiber, 149 A. 
893, 111 Conn. 38—Russell v. Ver- 
.gason. 111 A. 625, 95 Conn. 481. 


Del.—Greene t. Johnston, 99 A.2d 
627—^Maurer v. International Re¬ 
insurance Corp., 86 A.2d 860, 82 
Del.Ch. 447—Bigger v. Unemploy¬ 
ment Compensation Commission, 63 
A.2d 761, 4 Terry 663. 

D.C.—Simpkins v. Brooks. Mun.App., 
49 A.2d 649. 

Fla.—Cottages. Miami Beach v. Weg- 
man, 67 So.2d 439—Knight v. City 
of Miami, 173 So. 801. 127 Fla. 585 
—^McGregor v. Provident Trust Co. 
of Philadelphia. 162 So. 323, 119 
Fla. 718—Catlett v. Chestnut, 146 
So. 241, 107 Fla. 498. 91 A.L.R. 212 
—Ell Witt Cigar & Tobacco Co. v. 
Somers, 127 So. 338, 99 Fla. 692— 
Roe v. Roe, 117 So. 108, 95 Fla. 488 
—Adams V. American Agricultural 
Chemical Co., 82 So. 850, 78 Fla 
362. 

Ga.—Poore v. Poore, 80 S.E.2d 294, 
210 Ga. 871—Thomas v. Mayor, 
Etc. of Savannah, 76 S.E.2d 796. 
209 Ga. 866—Johnson v. Boyd, 43 
S.E2d 624. 202 Ga. 631—Hill v. 
Rivers. 37 S.E.2d 386, 200 Ga. 364 
—Chicago Veneer Co. v. Alexander, 
136 S.E. 489, 163 Ga. 27. 

Hobbs V. New England Ins. Co. 
92 S E 2d 636, 93 Ga.App. 687. 

transferred, see. 93 S E.2d 653. 212 
Ga 613—Sheriff v. Welmer, 76 S.E 
2d 33. 88 Ga.App. 80—Ingram v. 
Barfield. 56 S E.2d 725, 80 GaApp. 
276—Aero Const. Co. v. Grizzard, 
46 S E 2d 767, 76 GaApp. 649—U. S. 
Cas. Co. V. Richardson, 43 S.E 2d 
793, 75 Ga.App. 496—Moody v. 

Foster, 41 S.E.2d 660, 74 Ga.App. 
829. 

Hawaii.—^Akai v. Lewis, 37 Hawaii 
374. 

Idaho.—Jorgenson v. Stirling, 209 P. 
271, 35 Idaho 786. 

Ill.—Hunt V. Mitchell, 99 N.E 2d 347. 
409 Ill. 321—Rosehill Cemetery Co 
V. City of Chicago. 186 N.E 170. 
362 Ill 11, 87 ALR. 742—City of 
Kankakee v. Small, 147 N E. 404. 
317 Ill 66—Troup v. Hunter, 133 
N.E. 56, 300 Ill. 110—Monarch Dis¬ 
count Co, V. Chesapeake & O. Ry 
Co. of Indiana, 120 N.E. 743, 286 
Ill. 233—Hurlbut v. Talbot. 112 N 
E 693, 273 111. 299. 

Brown v. Gill, 99 N.E 2d 393, 343 
Ill.App. 460—Rees v. Splllane, 94 N. 

E.2d 686. 341 Ill.App 647—Colum¬ 
bus V. Kaminsky, 81 N.E.2d 2, 335 
Ill App. 209—Carnes v. Carnes, 77 
N.B,2d 341, 833 Ill.App. 316—Peo¬ 
ple ex rel Gray v. McFadden, 280 
Ill.App. 433—Launtz v. Kinloch 
Telephone Co., 239 Ill.App. 204— 
Norton Iron Works v. Wilson Steel 
Products Co., 232 Ill.App. 623— 
Brown v. Atwood, 224 IlLApp. 77. 

Ind.—Citizens’ Loan & Trust Co. v. 
Herron, 116 N.E. 941. 186 Ind. 421 
—Kelso V. Cook, 110 N.E. 987, 184 
Ind. 173, Ann.Cas.l918E 68. 

Wood v. Wood, 123 N.B.2d 201, 
125 Ind.App. 128. 
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I Iowa.—Htller r. Felton, 226 N.W. 462, 

I 208 Iowa 291—State v. Beaton, 217 
N.W. 266. 205 Iowa 1139—Union- 
Davenport Trust & Savings Bank 

V. Lyons, 212 N.W. 380, 203 Iowa 

104—Van Gordon v. Schuller, 185 
N.W. 604, 192 Iowa 863—Sioux 

City Robe & Tanning Co. v. Sears, 
166 NW. 299. 

Kan.—Libby v. Schmidt, 298 P.2d 
298, 179 Kan. 683—Henks v. Pan¬ 
ning, 264 P.2d 483, 176 Kan. 424— 
Johnson v. Boeing Airplane Co., 262 
P.2d 808, 175 Kan. 276—Kirkpat¬ 
rick V. Ault, 258 P.2d 262, 174 Kan. 
701—In re Hawk’s Estate. 233 P. 
2d 1061, 171 Kan. 478—Janzen v. 
Troth. 223 P.2d 1011, 170 Kan. 162 
—James' Estate v. Walters, 211 P. 
2d 123, 168 Kan. 165—Dennett v. 
Meredith, 211 P.2d 117, 168 Kan. 58 
—In re West’s Estate. 196 P.2d 616, 
166 Kan. 483—Goodloe v. Jo-Mar 
Dairies Co., 186 P.2d 168, 163 Kan. 
611—In re Bond’s Estate, 160 P.2d 
343. 158 Kan. 776—Nebraska Hard¬ 
ware Mut. Ins. Co. V. Johnson, 137 
P.2d 125, 166 Kan. 766—City of 
Wichita v. Boles, 136 P.2d 642, 166 
Kan. 619—Putnam v. City of Sa- 
lina, 22 P 2d 957, 137 Kan. 731—La 
Harpe Farmers’ Union v. U. S. Fi¬ 
delity & Guaranty Co., 8 P.2d 864, 
134 Kan. 826 

Ky —Entwistle v. Carrier Conveyor 
Corp, 284 SW2d 820—Daily v. 
Kelly, 200 S W 2d 114, 304 Ky. 229 
—McGlone v. Maynard, 197 SW.2d 
918, 303 Ky. 416—Fouts v Fouts, 
192 S.W.2d 100, 301 Ky. 355—Duck- 
wall V. Gregg’s Adm’r, 181 S W 2d 
263, 297 Ky. 730—Dolan v. Louis¬ 
ville Water Co., 174 S.W.2d 426, 295 
Ky. 291—Hall v. Hall, 168 S.W.2d 
10, 292 Ky. 772—Board of Educa¬ 
tion of Taylor County v. Board of 
Education of City of Campbells- 
ville. 166 S.W.2d 296, 292 Ky. 261 
-—Talbott V. Public Service Com¬ 
mission, 168 S.W.2d 33, 291 Ky. 109 
—Keesee v. Smith, 169 SW.2d 66, 
289 Ky. 609—Hurst v. Taken Oil 
Co., 162 S.W.2d 981, 287 Ky. 267— 
Lawrence v. Wheeler, 147 S.W.2d 
698, 286 Ky. 288—Chase’s Ex’x v 
Commonwealth, 146 S.W.2d 68, 284 
Ky. 471—Mazer v. Hazard Realty 
Corp., 140 S W.2d 1033, 283 Ky. 283 
—Johnson v. Hall. 121 S.W 2d 936, 
276 Ky. 395—Kentucky Joint Stock 
Land Bank of Lexington v. New¬ 
man, 98 S.W.2d 33, 266 Ky. 13— 
Burkart v. City of Newport, 97 S. 

W. 2d 803, 266 Ky. 796—Cavalier 
Advertising Service v. Hudson, 90 
S.W.2d 28, 262 Ky. 282—Shrum v. 
Meredith, 82 S.W.2d 426, 259 Ky. 
366—St. Matthews Bank & Trust 
Co. V. Fairleigh, 82 S.W.2d 326, 269 
Ky. 209—Wright v. Sales. Inc., 78 
S.W.2d 28, 257 Ky. 838—Laurel 
Cliffs Mfg. & Distributing Co. v. 
Prichard, 75 S.W.2d 491, 266 Ky. 
762—Overstreet v. Barr, 72 S.W.2d 
1014, 265 Ky. 82—^Farmers' & Mer¬ 
chants’ Bank of Elkton v. Bagby, 2 
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S.W.2d 1083, 223 Ky. 20—^Louis¬ 
ville A N. R. Co. V. Kiner. 288 S.W. 
788. 216 Ky. 736—Louisville Trust 
Co. V. Horn. 278 S.W. 540, 209 Ky. 
^27—Duncan v. City of Lexington, 
244 S.W. 60, 106 Ky. 822—Louis¬ 
ville Woolen Mills v. Kindgen, 231 
.S.W. 202, 101 Ky. 668—Prewitt v. 
Wllborn, 212 S.W. 442, 184 Ky. 638 
—Commonwealth v. McCauley's 
Ex'r, 179 S.W. 411, 166 Ky 460 

La.—State v. WInehlll & Rosenthal, 
86 So. 181, 147 La. 781, error dis¬ 
missed Winehill & Rosenthal v. 
State of Louisiana, 42 S.Ct. 818, 
268 U.S. 606, 66 L.Ed. 786. 

Me.—Kennebunk. Kennebunkport and 
Wells Water Dist. v. Maine Turn¬ 
pike Authority, 71 A.2d 620, 146 
Me. 36—Public Utilities Commis¬ 
sion V. Congdon, 18 A.2d 312, 137 
Me. 216—Estabrook v. Webber Mo¬ 
tor Co., 15 A.2d 25, 137 Me. 20, 129 
A.L.R. 1268. 

Md.—Velasco v. Protestant Episco¬ 
pal Church in State of Md., 92 A.2d 
373, 200 Md. 634. 

Mass—Weintraub v L. & P. Realty 
Co., 122 N.E2d 879, 331 Mass. 711 
—Loftus V. Lauf, 108 N.E2d 633, 
329 Mass. 374—Chem-Lac Products 
V Gerome, 99 N.E.2d 61, 327 Mass. 
394—Anderson v. De Vries, 93 N.E. 
2d 261, 326 Mass. 127—Frost v. 
Kendall, 70 N E 2d 521, 320 Mass 
623—London Clothes v. Maryland 
Cas. Co , 63 N.E 2d 577, 318 Maas 
*692—Assessors of Boston v World 
Wide Broadcasting Foundation of 
Mass.. 59 N.E 2d 188. 317 Mass 
698—Cousbelis v. Alexander, 64 N. 
E.2d 47. 316 Mass. 729, 163 A.L.R. 
llOfi—Rathgeber v. Kelley, 13 N. 
'E.2d 1, 299 Mass. 444—Ryder v. 
Warren, 3 N E.2d 221, 295 Mass. 24 
—Allen V. Nickerson, 199 N.E. 482, 
293 Mass 136—Skudris v, Wil¬ 
liams. 192 NE. 63. 287 Mass. 668 
—Hanson v Hanson, 191 NE 673, 
287 Mas.s 164, 93 A L R. 701—Ham¬ 
ilton Mfg Co V. City of Lowell, 
175 NE. 73. 274 Mass 477, 74 A.L. 
R. 1213—Weidman v. Weldman, 174 
NE 206, 274 Maas. 118, 76 A L R. 
1359—Reilly v. Selectmen of Black- 
stone. 165 NE 660. 266 Mass. 603 
—Williams v. Pittsfield Lime & 
Stone Co, 164 NE 572, 268 Mass 
66—White v E T Slattery Co.. 127 
NE. 697, 236 Maas. 28—Chubbuck 
V. Hayward, 105 N.E. 144, 217 

Mass. 134. 

Mich —Continental Studios v. Ameri¬ 
can Auto. Ins. Co., 64 N.W.2d 615, 
340 Mich. 6—Keenan v. Goebel 
Brewing Co., 69 N.W.2d 103, 337 
Mich. 98—Berry Door Corp. v. Tom 
McDonnell. Inc., 67 N.W.2d 487, 
336 Mich. 177—Draws v Levin, 52 
N.W.2d 180, 332 Mich. 447—Bos- 
trom V. Jennings, 40 N.W.2d 97, 
326 Mich. 146—Pontiac Tp v 
Featherstone, 29 N.W.2d 898, 319 
Mich. 882<-4Case v. City of Sagi¬ 
naw. 288 N.W. 367, 291 Mich. 130— 
Klrl V. Zlnner« 264 N.W. 391, 274 
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Mich. 381—Ottawa County v. JZwag- 
erman, 201 N.W. 463, 229 Mich. 501 
-~In re Alston's Estate, 201 N.W. 
460, 229 Mich. 478—Ward v. Al¬ 
pine Tp.. 171 N.W. 446, 204 Mich 
619—Eames v. Barber, 158 N.W. 
218, 192 Mich. 1—Knight v. Alamo 
Mfg. Co.. 167 N.W. 24, 190 Mich. 
223, 6 A.L.R. 789—Ehinger v. Gra¬ 
ham, 155 N.W. 747, 190 Mich. 132. 

Minn.—Warner v. E. C. Warner Co.. 
83 N.W.2d 721, 226 Minn. 665—Pe¬ 
terson V. Chicago, B. & Q. R. Co., 
164 NW. 1093, 131 Minn. 266. 

Miss.—De Fraites v. State. 86 So.2d 
664—Dollar v. Board of Ed., Simp¬ 
son County, 86 So.2d 489—Carney 
V. Anderson, 68 So.2d 13. 214 Miss 
604, motion overruled 69 So.2d 262, 
214 Miss. 604, certiorari denied 73 
S.Ct. 101. 344 U.S. 860, 97 L Ed. 667. 
rehearing denied 73 S.Ct. 186. 344 
U S. 888, 97 L.Ed. 687, rehearing 
denied 73 S Ct. 286, 344 U.S. 905, 
97 L.Ed. 699—^Mississippi Baptist 
Hospital V. Holmes. 66 So.2d 709, 
214 Miss. 906—Livingston v 
Bounds. 62 So.2d 660. 212 Miss. 
184. suggestion of error overruled 
State ex rel Livingston v. Bounds, 
64 So 2d 676. 212 Miss. 184—Lee 
V. Memphis Pub. Co.. 14 So.2d 351, 
196 Miss. 264, 162 A.L.R. 1428. 

Mo.—Producers Produce Co. v. In¬ 
dustrial Commission of Mo., 291 S 
W 2d 166—Decker v. Flttge, 276 S 
W2d 144—Casper v. Lee, 245 SW 
2d 132, 362 Mo. 927—Kraemer v. 
Shelley, 214 SW.2d 525, 358 Mo. 
364—Missouri Electric Power Co 

V. City of Mountain Grove, 176 S. 

W. 2d 612, 352 Mo. 262—State ex 
rel. Anderson Motor Service Co. v 
Public Service Commission, 154 S 
W.2d 777, 348 Mo. 613—Huttig v. 
Brennan, 41 S.W.2d 1054, 328 Mo. 
471—Holland Banking Co. v. Re¬ 
public Nat. Bank, 41 SW.2d 815, 
328 Mo 577. 

Stratton v. City of Warrens- 
burg. App., 167 S.W.2d 392, 237 
Mo.App, 280—Globe Indemnity Co. 
V. McDowell, App, 169 S W.2d 822 
—Ragsdale v. Brotherhood of R. 
Trainmen, App, 167 SW.2d 785— 
De Mayo v. Cantley, App., 141 S.W. 
2d 248—Moore v. State Social Se¬ 
curity Commission, 122 S.W.2d 391, 
233 Mo.App. 636—Roberson v. 
Brotherhood of Locomotive Fire¬ 
men and Enginemen, 114 S.W. 2d 
136, 233 MoA.pp. 159, certiorari 
quashed State ex rel. Brotherhood 
of Locomotive Firemen and En¬ 
ginemen V, Shain, 123 S.W.2d 1, 343 
Mo. 666—^U. S. Fidelity & Guaran¬ 
ty Co. V. Fidelity Nat. Bank & 
Trust Co., 109 S.W.2d 47, 232 Mo 
App. 412—Kenney v. Henson, App., 
107 S.W.2d 947—Beall v. North 
Missouri Farmers Mut. Ins. Co., 
App., 99 S.W.2d 492—D’Maley v 
Northwestern Mut. Life Ins. Co, 
96 S.W.2d 862, 231 Mo.App. 39, fol¬ 
lowed in 96 S.W.2d 859, two cases, 
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and 96 S.W.2d 860, certiorari de¬ 
nied, 67 S.Ct. 110, 299 U.S. 685, 81 
L.Ed. 431—Coon v. Stanley, 94 S.W. 
2d 96. 230 Mo.App. 624—^Eisen v. 
John Hancock Mut. Life Ins. Co., 
91 S.W.2d 81, 230 Mo.App. 312— 
Phillips V. Alford, App., 90 S.W.2d 
1060—Vaughn v. Missouri Power 
& Light Co.. App., 89 S.W.2d 699— 
Punton v. U. S. Life Ins. Co., 246 
S.W. 1080, 213 Mo.App. 49—Harvey 
V. Schwettman, App., 180 S.W. 413. 
Mont —Maki v. Anaconda Copper 
Mining Co., 287 P. 170, 87 Mont. 
314—Gravelin v. Porier, 250 P. 823, 
77 Mont. 260—In re Infellse's Es¬ 
tate, 149 P. 365, 61 Mont. 18. 

Neb.—Scottsbluft Nat. Bank v. First 
State Bank, 76 NW.2d 445, 162 
Neb. 476—Powell v. Edwards. 76 
N.W 2d 122, 162 Neb. 11—Shlers 
V. Cowglll, 69 N.W.2d 407, 167 Neb. 
266—Faught v. Platte Val. Public 
Power & Irr. Diet., 61 N.W.2d 
263, 166 Neb. 141—Stratbucker v. 
Junge, 46 N.W.2d 486, 163 Neb. 886 
—Sopcich V. Tangeman, 46 N.W.2d 
478, 153 Neb. 606—Bastlan v. Web¬ 
er. 35 N.W.2d 791, 160 Neb. 709— 
Bragonier v. Stevenson, 178 N.W. 
186, 104 Neb. 678. 

Nev—Nybergv Kirby, 188 P.2d 1006, 
66 Nev. 42, rehearing denied 193 P. 
2d 860, 66 Nev. 42—Lemel v. 

Smith. 187 P.2d 169, 64 Nev. 646— 
Edmonds v. Perry, 140 P.2d 666, 62 
Nev. 41—Drespel v. Drespel, 64 P. 
2d 226, 56 Nev. 377—Goldsworthy 
V. Johnson, 204 P. 605, 46 Nev. 
366. 

N.H.—H. P. Hood & Sons, Inc. v. 
Boucher, 101 A 2d 466, 98 N H. 399 
—Mason v. Dover, S. & R. St. Ry., 
109 A. 841, 79 N.H. 300. 

N.J—Bauer v. 141-149 Cedar Lane 
Holding Co., 125 A 2d 884, 42 N J. 
Super. 110—Ballurio v. Castelllni, 
102 A.2d 662, 29 N.J.Super. 383— 
Taneian v. Meghrlgian, 99 A.2d 
207, 27 N.J.Super. 177, reversed on 
other grounds 104 A.2d 689, 15 N. 
J. 267—Volker v. Connecticut Fire 
Ins. Co., 91 A.2d 883, 22 N.J.Super. 
314—R. Krevolln & Co. v. Brown, 
89 A.2d 266, 20 N.J.Super 86— 
State V. Cale, 88 A.2d 629, 19 N.J. 
Super. 397. 

Wyckoff V. Monmouth County, 
21 A.2d 791, 127 N J.Law 268—Os- 
trowskl V. Zolnierowlcz, 16 A.2d 
803, 125 N.J.Law 616—^Adelman v 
Ulshofer, 8 A 2d 825. 123 N J.Law 
417—Serafino v. U. S. Fidelity & 
Guaranty Co., 4 A.2d 850, 122 N.J. 
Law 294—Procaccl v. U. S Fire 
Ins. Co., 103 A. 180, 118 N.J.Law 
423—Security Trust Co. of Potts- 
town. Pa. V. Anderson. 166 A. 
303, 110 N.J Law 603—McCarty v. 
Town of West Hoboken, 107 A. 265, 
93 N J.Law 247—McMichael v. Ho- 
ray, 100 A. 206, 90 N.J.Law 142. 

N.M—Flanagan v. Benvle, 273 P.2d 
381, 68 N.M. 525—Heron v. Garcia. 
153 P.2d 514. 48 N.M. 507—Atma v. 
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MunoB, 146 P.2d 631, 48 N.M 114— 
CforpQB Jnrli CL^ottd la NarvalB v. 
Santa Fe, N. W. Ry. Co., 296 P. 
575, 576, 36 N.M. 303. 

N.Y.—^Wille V. Maier, 176 N.E. 841. 
266 N.T. 466. reargument denied 
177 N.E. 196, 266 N.T. 692. 

Goodrich v. Ross-Ketchum Co., 
80 N.Y.S2d 846, 274 App.Div. 167 
—Wenncr v. Prudential Ins. Co., 
282 N.Y.S. 860. 246 App.Div. 613. 
affirmed 3 NE.2d 190, 271 N.Y. 672 
—Kelley v. Osborn, 157 N.Y.S. 1100, 
172 App Dlv. 6. 

Smith V. Fredericks, 263 N.Y.S. 
167, 146 Misc. 463. 

N.C.—State v. Fleming, 167 S.E. 483, 
204 N.C. 40—Farmers’ Bank of 
Clayton v. McCullers, 160 S.E. 494, 
201 N C. 440—King v. McRackan, 
88 S.E. 226, 171 N.C. 762. 

N.D.—Bonde v. Stem, 8 N.W.2d 457, 
72 N.D. 476—Engen v. Medberry 
Farmers* Equity Elevator Co., 204 
N.W. 7, 62 N.D. 681—McElory v. 
Halbeck, 195 N.W. 659, 50 N.D. 309 
—State V. Equity Co-op. Exch., 176 
N.W. 634, 44 N.D. 299. 

Ohio.—Agricultural Ins. Co. v. Con¬ 
stantine, 58 N.E.2d 658, 144 Ohio 
St. 276. 

Williams v. Goodwin, 104 N.E.2d 
81, 90 Ohio App. 159—Boohcr v. 
Lowe, 73 N.E 2d 190, 82 Ohio App. 
392, rehearing denied 75 N.E 2d 217 
—In re Klelnhen’s Estate, 63 N E 
2d 315, 76 Ohio App. 122—French 
Bros-Bauer Co. v. Andreadls, 164 
NE 64, 31 Ohio App. 181—Snyder 
V. New York. C. & St. L R Co., 167 
N.E. 427. 24 Ohio App. 614, affirm¬ 
ed 160 N.E. 616, 118 Ohio St. 72. er¬ 
ror dismissed 49 S.Ct. 92, 278 U.S. 
673, 73 L.Ed. 513, affirmed 49 S.Ct, 
176. 278 U.S. 678. 73 L Ed. 516. 

Sayler v. Sellers, 19 Ohio Clr.Ct., 
N.S., 206. 

Okl.—State ex rel. Com’rs of Land 
Office V. Landess, 298 P.2d 674— 
Davis v. Little, 289 P.2d 66b— 
Pierce v. McGlnley, 274 r.2d 59— 
Llttlelleld v. Howery, 266 P.2d 967 
—Van Hoozer v. Best, 227 P.2d 
1019, 204 Okl. 149—Williams v. 

City of Durant, 202 P.2d 418, 201 
Okl. 113—Jones v. Anderson, 178 
P.2d 78, 198 Okl. 304—Borden v. 
Day, 168 P.2d 646, 197 Okl. 110— 
Brown & Root v. Dunkelberger, 
162 P.2d 1018, 196 Okl. 116—Le Rol 
Co. V. Grimes, 144 P.2d 973, 193 
Okl. 430—Home Ins. Co. of New 
York, N. Y., v. Voto-Jacobus Mo¬ 
tor Co.. 117 P.2d 779, 189 Okl. 426 
—Johnson v. Whelan, 98 P.2d 1103, 
186 Okl. 611—Ringer v. Byrne, 80 
P.2d 212, 188 Okl. 46—Lee v. Na¬ 
tional Refining Co.. 75 P.2d 406, 
181 Okl. 566—^Dorough v. Board of 
Com'rs of Carter County, 64 P.2d 
861, 179 Okl. 109—Douglas v, Doug¬ 
las. 66 P.2d 362, 176 Okl. 878—St. 
Louis-San Francisco Ry. Co. v. 
Matthews, 49 P 2d 762. 174 Okl. 167 
—^Improved Industrial Order of 


Wlsemen v. Muskogee Sec. Nat. 
Bank, 280 P. 1087, 139 Okl. 16— 
Hawkins v. Ferguson, 268 P. 727, 
131 Okl. 277—Ford v. Goodman, 
243 P. 181, 116 Okl. 88—Bath v. 
Dumas, 236 P. 1. 108 Okl. 260— 
Solomon v. Oklahoma Producing & 
Refining Corporation of America, 
226 P. 60, 99 Okl. 134—Gilmore v. 
Blackburn, 217 P. 462, 96 Okl. 33— 
City of Tulsa v. Thomas, 214 P. 
1070, 89 Okl. 188—Skelly Oil Co. v. 
Globe Oil Co., 209 P. 821, 87 Okl. 
226—Canode v. Claypool & Wheel¬ 
er, 207 P. 974, 86 Okl. 262, follow¬ 
ed in Higdon v. Claypool & Wheel¬ 
er, 207 P. 976, 86 Okl. 262—Hollo¬ 
way V. Ward, 203 P. 217, 84 Okl. 
247—Board of Equalization of 
Oklahoma County v. First State 
Bank of Oklahoma City, 188 P. 
116, 77 Okl. 291—Nance v. Fouts. 
173 P. 1038, 68 Okl. 271. 

Or.—Suetter v. A. E. Kern & Co, 29 
P.2d 634, 146 Or. 96—Anderson v. 
Anderson, 176 P. 287, 89 Or. 664— 
Bohart v. Parker, 149 P. 86, 76 Or. 
371, affirming 147 P. 188, 76 Or. 
871. 

Pa.—Sherwood v. Elgart, 117 A.2d 
899, 383 Pa. 110—Mitchell v. Mari- 
nelli, 62 A 2d 203, 366 Pa. 517— 
MacDonald v. Leverington Const. 
Co . 200 A 8. 331 Pa. 381—Heller 
V Fabel, 138 A 217, 290 Pa 43— 
Mumbower v Weaver, 128 A. 635, 
282 Pa. 605 

In rc Koska’s Estate, 108 A.2d 
829, 176 Pa Super. 619—Janco v. 
John Hancock Mut Life Ins Co of 
Boston, Mass. 50 A 2d 695, 160 Pa 
Super. 230—Commonwealth v Elli¬ 
ott, 43 A.2d 630, 157 Pa.Super. 619 
—Quaker Worsted Mills Corp. v. 
Howard Trucking Corp., 198 A 691, 
131 Pa Super. 1—Tomko v. Feld¬ 
man, 194 A. 338, 128 Pa.Super. 429 
—Gorges v. Greater Adelphi Build¬ 
ing & Loan A.ss’n, 182 A. 804, 120 
Pa Super. 322, reversed on other 
grounds 186 A. 816, 322 Pa. 669— 
Tretch V. Greater Adelphi Build¬ 
ing & Loan Ass’n, 182 A. 804, 120 
Pa.Super. 322, reversed on other 
grounds 186 A. 818, 322 Pa. 676— 
Hudman v. City of Scranton, 173 A. 
892, 114 Pa.Super. 148. 

R.I.—Massart v. Narragansett Elec¬ 
tric Co., 171 A. 238, 64 R.I. 164. 

SC—Johnson v. Atlantic Coast Line 
R. Co., 92 SE2d 847, 229 S.C. 329 
—Foster v. Taylor, 42 S.E 2d 631, 
210 SC. 324—Spearman v P. S. 
Royster Guano Co., 199 S.E. 630, 
188 SC. 393—Calhoun v. Southern 
Ry. Co., 106 S.E 780, 116 S.C. 489. 
certiorari denied 41 S.Ct 376, 265 
U.S. 673, 65 L.Ed. 792—Rowell v. 
Hines, 103 S.E. 646, 114 SC. 339— 
Huguenin v. Adams, 99 S.E. 702. 
112 S.C. 122—Berry v. Marlon 
County Lumber Co., 93 S E. 328, 
108 S.C. 108, Ann.CaB.1918E 877— 
Roach V. Farmers* Mut. Ins. Ass’n 
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of Oconee County. 86 S.E. 960, 102 
S.C. 478. 

S.D.—Holmes v. Miller, 23 N.W.2d 
794, 71 S.D. 268—Kirby v. Western 
Sur. Co., 19 N.W.2d 12, 70 S.D. 483 
—Green v. Schmitt, 230 N.W. 283, 
67 S D. 1—Corsica State Bank v. 
Heezen. 222 N.W, 671, 64 S.D. 113 
—Grabe v. Lamro Independent 
Consol. School Dist. No. 20, Tripp 
County, 221 N.W. 697, 53 S.D. 679 
—McDowell V. Jameson, 184 N.W. 
251, 44 S.D. 480—Schnuerle v. Gil¬ 
bert. 180 NW. 953, 43 S.D. 635— 
Keyes v. Baskerville, 176 N.W. 874, 
42 S D. 381—Dwyer v. Chicago & N. 
W. Ry. Co.. 171 N.W. 760, 41 S.D. 
635—In re Yankton-Clay County 
Drainage Ditch, ICO NW. 732, 38 
SD. 168. 

Tenn.—Denny v. Wilson County, 281 
S.W.2d 671. 

Blaylock v Stephens. 258 S.W.2d 
779, 36 Tenn App 454—Earner v. 
Boggiano, 222 S W.2d 673, 32 Tenn. 
App. 351—Needham v. Caldwell, 
154 SW.2d 636, 25 Tenn App. 189— 
Hamby v. Northcut, 149 S.W.2d 
484, 26 Tenn.App 11—State ex rel. 
McConnell v. First State Bank, 124 
S.W.2d 726, 22 Tenn App 677— 

Butler v. Eureka Security Fire & 
Marine Ins. Co., 105 SW.2d 623. 21 
Tenn App. 97—Cohen v Noel, 101 
S.W.2d 1001. 21 Tenn App 61— 

Wright v. Bndgea, 65 S W 2d 2G6, 
16 Tenn App 676—Hambv v 
Fouche, 16 Tenn App 248—South¬ 
ern Ry. Co. v. City of Elizabethton, 
10 Tenn App. 119—Cannon v. Hick¬ 
man, 4 Tenn.App. 588. 

Tex—Construction and General La¬ 
bor Union, Local No 688 v. Ste¬ 
phenson, 225 SW.2d 958, 148 Tex. 
1134—Payne v Bracken, 116 S W. 
2d 903, 131 Tex 394—Garcia v 
Moncada, 94 S W 2d 123, 127 Tex. 
453. 

Bordelon v. Phllbrick, Com App, 
84 SW.2d 710—Hanks v Magno¬ 
lia Petroleum Co , Com App, 24 S. 
W.2d 5—Stephenson v. Little, Com. 
App, 12 S W 2d 196—Benavides v. 
Garcia, Com App, 290 S.W. 739— 
Graham Nat llnnk v. Beavers, 
Com App , 290 S.W. 529—Moroney 
V. Moroney, Com.App , 286 S.W. 167 
—Comer v. Brown, Com.App., 285 
S.W. 307—Harrell v. City of Luf¬ 
kin, Com.App,, 280 S.W. 174—Jones 
V. Hughes, Com App, 277 S.W. 621 
—Phillips Petroleum Co. v. Booles, 
Com.App., 276 S.W. 667—Walker v. 
Garland, Com.App., 236 S.W. 1078. 

State V. Stone, Civ.App., 271 S.W. 
2d 741—Morton v. Samuels, Civ. 
App.. 268 S.W.2d 490, error refused 
no reversible error—Zephyr Oil Co. 
V. Cunningham, Civ.App, 265 S.W. 
2d 169, error refused no reversi¬ 
ble error—Southwestern Associat¬ 
ed Tel. Co. V. City of Dalhart, Civ. 
App., 254 S.W.2d 819, error refused 
no reversible error—Hurlbut v. 
Ross. Civ.App., 227 S.W.2d 868— 
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Kauffman v. Delgnan, Civ.App., 227 
S.W.2d 271, error refused no re¬ 
versible error—^Morrison v. Farm¬ 
er, Clv.App., 210 S.W.2d 246, re¬ 
versed on other grounds 218 S.W. 
2d 813, 147 Tex. 122—Davis v. 

Pearce, Civ.App., 205 S.W.2d 653— 
Martin v. Boyd, Civ.App., 203 S.W. 
2d 266—Culver v. Pickens, Civ. 
App., 169 S.W.2d 523. reversed on 
other grounds 176 S.W.2d 167, 142 
Tex. 87—Shirley-Self Motor Co. v. 
Canon, Civ.App, 166 S.W.2d 156— 
Hursey v. Hursey, Civ.App., 165 S. 
W 2d 761, error dismissed—Boll 
Pub. Co. V. Garrett Engineering 
Co., Civ.App., 146 S.W.2d 801, er¬ 
ror dismissed—I^amb v. Isley, Civ. 
App., 143 SW.2d 202, error refused 
—Rio Bravo Oil Co. v. Staley Oil 
Co., Civ.App. 138 S.W.2d 838, af¬ 
firmed 168 S.W 2d 293, 138 Tex. 
198—Lucas v. Dallas County, Civ. 
App., 138 S.W 2d 179—Limpia Roy¬ 
alties v. Cowden, Civ.App., 94 S W. 
2d 483—Pinkston v. Pinkston, Civ. 
App , 81 S W.2d 196—Consolidated 
Indemnity Ins Co. v. Smith, Civ. 
App., 74 S.W.2d 139—Reyes v. De 
la Fuente, Civ.App.. 16 S W.2d 702 
—Morrison v. Sewell, Civ.App, 4 
SW.2d 1029—Saunders v. Guinn, 
Civ App, 1 SW.2d 363—First State 
Bank of Ovalo v. Ovalo Warehouse 
Ass’n, Civ.App., 276 S.W. 773— 
Mann v. Wright, Civ.App., 269 S.W. 
222—Geo. Finberg Co v. Jamison, 
Civ.App., 260 SW. 884—Ellerd v. 
Murray, Civ App, 247 S W. 631— 
Meir V. Pope, Civ.App, 246 S W. 
960—Walker v. Garland, Civ App, 
220 S.W. 399, affirmed, Com.App., 
235 S.W. 1078—American Nat Bank 
of Oklahoma City, Okl. v. Garland, 
Civ App., 220 S W. 397, affirmed 
American Nat Bank of Oklahoma 

V. Garland, Com App , 235 S W, 662 
—Gulf, C. S F. Ry. Co. v. Blu- 
Itt, Civ App, 204 S.W. 441, error 
refused—Fisher v. Russell, Civ. 
App., 204 S.W. 143—McCasIin v. 
Veasy, Civ.App, 199 S.W. 1173— 
Trimble v. Hawkins, Civ App., 197 

5 W. 224—Vann v. George, Civ. 
App., 191 S.W. 685—Bullock v. 
Crutcher, Civ App., 180 S.W. 940— 
Ashley v. Holland, Civ.App., 180 S. 

W. 635. 

Utah—Rasmussen v. Davis, 262 P. 
2d 488, 1 Utah 2d 96—Tree v. 

White, 171 P 2d 398, 110 Utah 233 
—Smith V. American Packing & 
Provision Co, 130 P.2d 961, 102 
Utah 361—Federal Land Bank of 
Berkeley v. Salt Lake Valley Sand 

6 Gravel Co., 86 P.2d 791, 96 Utah 
869—Ralph A. Badger & Co. v. Fi¬ 
delity Building & Loan Ass’n, 75 P. 
2d 669, 94 Utah 97. 

Vt.—^Unlon Co-op. Store v. Fumagal- 
11, 176 A. 847, 107 Vt. 146—David 
W. Blow Co. V. Cohen, 180 A. 689, 
99 Vt. 78, 62 A.L.R. 686. 

Va.—City of Richmond v. Grand 
Lodge of Virginia, A. F. & A. M., 
174 S.B. 846, 162 Va. 471. 
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Wash.— ^Ferris v. Blumhardt, 293 P. 
2d 935, 48 Wash.2d 395—Kirkpat¬ 
rick V. Department of Labor and 
Industries, 290 P.2d 979, 48 Wash. 
2d 61—Portland Ass'n of Credit 
Men V. Earley. 264 P.2d 768, 42 
Wash 2d 273—Holohan v. Melville, 
249 P.2d 777, 41 Wa8h.2d 380, re¬ 
hearing denied 265 P.2d 899, 41 
Wash 2d 380—Heinlen v. Martin 
Miller Orchards. 242 P.2d 1064, 40 
Wash.2d 356—Latimer v. Western 
Machinery Exchange. 241 P.2d 923, 
40 Wash.2d 165, reheard 259 P.2d 
623, 42 Wash.2d 766—Rawlins v. 
Nelson, 231 P.2d 281, 38 Wash.2d 
670—Senior Citizens League v De¬ 
partment of Social Sec. of Wash , 
228 P.2d 478, 38 Wash.2d 142—In 
re Bodvin’s Estate, 226 P.2d 878, 37 
Wash. 2d 872—Buchan v. Knight. 
207 P. 43, 147 Wash 659—Keyes 
V. Carmack, 247 P. 1026, 139 Wash. 
606—Nelson v. Nelson, 230 P. 819. 
131 Wash. 646—Horton Inv. Co. v 
City of Seattle. 162 P. 989, 94 
Wash. 666, L.RA.1918B 194. 

W.Va—Central Trust Co. v. Mullens 
Realty & Insurance Co., 150 S E. 
12. 107 W.Va 650 

Wis—Bank of Verona v. Stewart, 270 
N.W. 634, 223 Wis. 677—In re 

Pratt’s Estate, 266 N.W. 230, 221 
Wis 114—Haswell v. Reuter, 177 
N.W. 8. 171 Wis. 228. 

Wyo—Claughton v. Johnson, 38 P. 
2d 612, 47 Wyo, 447, rehearing de¬ 
nied 41 P2d 627, 47 Wyo. 636— 
Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 21 P.2d 834, 
45 Wyo 265. 

4 C.J. p 663 note 92. 

Approval of Judgment and disap¬ 
proval of reasons 
The appellate court need not ap- 
pirove the reasons on which a Judg¬ 
ment is founded in order to affirm 
it; it may approve and sustain the 
judgment, although it disagrees with 
the trial court’s reasons therefor. 
Colo.—Board of Com’rs of Montrose 
County V. Wharton, 261 P. 4, 82 
Colo. 466. 

La.—Pitre v. Guidry, App.. 147 So. 
767. 

Tex—Grant v. Grant, Civ.App., 286 
S.W. 647, 

Consideration of immaterial matter 

“When it Is clear that a court has 
reached the right conclusion, the 
Judgment, on appeal, will not be set 
aside simply because the court may 
have taken into consideration some 
immaterial matter in rendering such 
Judgment.’’ 

Okl.—Plante v. Robertson, 175 P. 
840, 841, 71 Okl. 144. 

Oorreotion of faot 

A Judgment correct In part but 
based on an erroneous conclusion 
of law may be corrected on appeal in 
conformity with the undisputed facts 
and the law governing the case. 

Okl.—^Wlneblood v. Payne, 263 P. 669, 
129 Okl. 103. I 


X>sores whioh gmvs appsUaat all 
hs was satitlsd to will not be re¬ 
versed because based on a wrong the¬ 
ory. 

Wyo.—Johnson Irr. Co. v. Ivory. 24 
P.2d 1063, 46 Wyo. 221. 

Brroasoas oonolusioa of law is not 
ground for reversal of a correct Judg¬ 
ment. 

Cal.—^Klelnsasser v. McNamara. 18 P. 

2d 428, 129 C.A. 49. 

Mo.—Rezabek v. Rezabek, 192 S.W. 

107, 196 Mo.App. 673. 

Tex.—Files v. Spencer, Civ.App., 62 
S.W.2d 161—Ludtke v. Smith, Civ. 
App., 186 S.W. 266, error refused. 

Erroasons ooastruotioa of iadorss- 
msat 

Where appellant was sued, and is 
liable as an indorser, the Judgment is 
for the correct amount, and a cor¬ 
rect result was reached In so far as 
he is concerned; the fact that the 
court placed a wrong construction 
on the indorsement by construing it 
as a guaranty is not ground for re¬ 
versing the Judgment. 

Ind.—Hoosier Mut. Ins. Co. v. Citi¬ 
zens’ Trust & Savings Bank of 
Princeton, 166 N.E. 446, 89 Ind. 
App. 6. 

Erroneous disoassioa of an ab¬ 
stract and extraneous question will 
not vitiate a result which is mani¬ 
festly correct on the testimony 
N J —Public Service Ry. Co v. Gross, 
132 A. 610, 4 NJ.Misc. 321. 
Judgment oorreot under law and 
facts will not be reversed even 
though the trial court gave a wrong 
reason therefor or a reason in which 
the appellate court does not concur. 
Okl.—Beaver v. Wilson, 246 P. 34, 117 
Okl. 68. 

Tenn.—Ankenbaucr v. Ankenbauer, 6 
Tenn App. 221, 

Judgment sustained by evidence or 

undisputed facts will be affirmed al¬ 
though the trial court based its con¬ 
clusion on an erroneous ground or 
theory or arrived at it through an 
erroneous route. 

Ark—Gage v. Arkansas Cent. R. Co., 
254 S.W. 666, 160 Ark. 402. 

Ga—Fidelity & Deposit Co. of Mary¬ 
land V. Norwood, 144 S.E. 387, 38 
Ga.App. 534. 

Ky.—Perry v. Simpkins, 84 S.W.2d 
36, 260 Ky. 161. 

S.D.—Birken v. Hickey, 176 N.W. 
137, 42 S.D. 472. 

Judgment sustained by pleadings 
and proof will be affirmed, although 
the trial court gave erroneous rea¬ 
sons therefor. 

Tex —Speed v. Sadberry, Civ.App., 
190 S.W. 781. 

Misoonstmotlon of deores 

Although the circuit court erred 
in construing a decree of the chan¬ 
cery court, where its Judgment is 
correct, it will be affirmed. 

Ark.—Greeson v. Cannon, 217 S.W. 
786, 141 Ark. 640. 
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However, the foregoing principles arc not always 
applicable,as where only one reason was as¬ 
signed for a decree which was responsive to the 
bill;^® where the lower court never passed on the 
merits where the ground or theory on which 
the judgment could be upheld involves a disputed 
question of fact which was not determined by the 
court where it is plain that the lower court 
did not confine its consideration of the merits to 
the proper legal factors or evidentiary facts or 


where the judgment is not sustained by proper plead¬ 
ing^® or sufficient evidence^® ® A judgment cannot 
be affirmed on a theory inconsistent with the findings 
of the lower courtJ®-^® 

The reviewing court will not go beyond the rec¬ 
ord and consider questions, or affirm on grounds or 
theories, which are without the pleadings, evidence^ 
findings, or issues which were tried and submitted 
to the jury or passed on by the courtJ^ Neither can 


% eauM !■ trialila da novo 

on appeal, the Judgment will be af¬ 
firmed, although based on an errone¬ 
ous theory below, if it is correct on 
any theory. 

Wash.—Shafer v. United States Cas¬ 
ualty Co., 156 P. 861, 90 Wash. 687. 

Whara tha Jndgmant graatad plaia- 
tur aabataatlally all that ha aakad, 

the disallowance of a particular item 
is not sufficient ground for reversal 
on his appeal, even though the rea¬ 
sons given by the trial court for the 
deduction are deemed erroneous. 
Cal.—Seld Pak Sing v. Barker. 240 P. 
765. 197 C. 321. 

Wrong pramlsaa 

A correct Judgment will not be re¬ 
versed on appeal because it is found¬ 
ed partially or wholly on wrong 
premises. 

Wyo.—Chesney v. Valley Live Stock 
Co., 244 r. 216, 34 Wyo, 378, 44 
A.L.R. 1256. 

Wrong raaaona do not vltiata or af. 
fact oorraot Jndgmant 

Ky—Oeltjen v. Oeltjen, 66 S.W.2d 
1004, 251 Ky. 739—Anderson v. 

City of Ludlow, 62 S.W,2d 786, 260 
Ky. 204. 

67.5 Ky.—Hall v. Hall, 168 S.W.2d 
10, 292 Ky. 772. 

N.J —Winter v. Metropolitan Life 
Ins. Co., 9 A.2d 798, 123 N.J.Law 
568. 

Tex.—State Dept, of Public Safety v. 
Cox, 279 S.W,2d 661, error refused 
no reversible error. 

Oronnd of Jadgmant tha iasna 

Rule that, where a correct Judg¬ 
ment was rendered on an Incorrect 
premise or an unsustainable ground, 
it will be affirmed does not apply 
where the predicate was Itself an 
issue on which trial court rendered 
Judgment. 

Ky.—Kelley’s Heirs v. Bumam, 204 
S.W.2d 966, 306 Ky. 644, 174 A.L.R. 
634. 

Bapartnra from mles for oansa stat- 
ad on tha raoord 

Where the court is authorized to 
depart from the rules as to the al¬ 
lowance of costs where good cause 
is stated on the record, the review¬ 
ing court is confined to the reasons 
stated by the lower court in deter- 


I mining whether good cause, justify¬ 
ing a departure from the rules, ex¬ 
ists. 

Tex.—Page v. Key, Civ.App., 176 S. 
W 2d 443, error refused. 

Amaadad plaadiag 

Court of civil appeals would not 
consider theory of case pleaded by 
trial amendment which was ignored 
by trial court, to support Judgment 
which disposed of case on theory 
pleaded in first amended original an¬ 
swer. 

Tex—Maurltz v. Schwind, Civ.App., 
101 S.W.2d 1085, error dismissed. 

68. Ill.—Fenske Bros. v. Upholster¬ 
ers' International Union of North 
America, Local No. 18, 193 N E. i 
112, 358 Ill. 239, certiorari denied 
66 S.Ct. 646, 296 U.S. 734, 79 L.Ed. 
1682. 

68.5 Ky.—Corbin Brick Co v. City 
of Somerset, 132 S.W.2d 922, 280 
Ky. 208. 

Daoisioa oorraot oa prooadnral 
grounds 

Supreme court would not affirm 
summary Judgment on ground that 
resistance to motion therefor was 
not filed within ten days, in absence 
of showing that relief was sought on 
such ground in trial court. 

Iowa.—Kriv v. Northwestern Securi¬ 
ties Co., 24 N.W.2d 761, 237 Iowa 
1189. 

68.10 Cal.—Smith v. PetterhofC, 296 
P,2d 474, 140 C.A2d 471—Kyne v. 
Kyne, 140 P.2d 886, 60 C.A.2d 826, 
rehearing denied 141 P.2d 221, 60 
C.A.2d 826, 

Ill.—Reidelberger v. Bi-State De¬ 
velopment Agency, 133 N.E.2d 272, 

8 111.2d 121. 

Ky.—Williams v. Waddle, 148 S.W. 

2d 298, 285 Ky. 416. 

Minn.—Randall v. Goodrich-Gamble 
Co., 64 N.W.2d 769, 288 Minn. 10. 
Okl.—Constant v. Brown, 114 P.2d 
477, 189 Okl. 147. 

Tex —Gulf Land Co. v. Atlantic Re¬ 
fining Co., 131 S.W.2d 73, 134 Tex. 

69. 

State V. Stone, Clv.App., 271 S. 
W.2d 741—Downing v. Jeffrey, Civ. 
App., 173 S.W.2d 241, error refused. 

69. Fla.—Catlett v. Chestnut, 146 So. 
241, 107 Fla. 498. 91 A.L.R. 212. 
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70. S.C.—Carter v. Atlantic Coast 
Line R. Co., 10 S.E.2d 17, 194 S.C. 
494. 

Tex.—^Western Union Tel. Co. v. 

Mang, Civ App, 100 S.W.2d 168. 

70.6 Cal.—^Winkler v. Southern Cal. 
Permanente Medical Group, 297 P. 
2d 728, 141 C.A.2d 938—Italo Pe¬ 
troleum Corporation of America v. 
Shingle, 73 P.2d 611, 23 C.A.2d 422. 
Ky.—Williams v. Waddle, 148 S W. 

2d 298, 286 Ky. 416. 

Nev.—Richards v. Vermllyea, 180 P. 
121, 42 Nev. 294. 

S.C.—Carter v. Atlantic Coast Line R. 

Co., 10 SE.2d 17, 194 SC. 494. 

Tex—Western Union Tel. Co. v. 

Mang, Civ.App., 100 SW.2d 158 
Zusnfflcisat evidence of permissible 
ground of recovery 
Where a suit for the value of prop¬ 
erty, which defendant’s intestate was 
alleged to have agreed to devise to 
plaintiff in consideration of her 
agreement to live with and keep 
house for him until a certain time, 
or, in the alternative, for the value of 
services rendered, was not com¬ 
menced until more than two years 
after she ceased to perform such 
services by reason of decedent's 
breach of the express contract, a 
Judgment based on such contract, 
rather than the Implied contract for 
the value of the services, will not he 
affirmed, where not sustained by suf¬ 
ficient evidence of the existence 
thereof, although supported by the 
pleading and testimony as to the 
implied contract, suit on which was 
barred by limitations. 

Tex.—Barnes v. Hobson, Civ.App, 
260 SW. 238 

70.10 Mo.—Cleary v. Cleary, 273 S. 
W.2d 340. 

71. Ala.—City of Birmingham v. 
Wheeler, 146 So. 140, 225 Ala. 678— 
Penn Mut, Life Ins. Co, v. State, 
185 So. 346, 223 Ala. 332—Tennes¬ 
see, Coal Iron & R. Co. v. Jourdan. 
128 So. 182, 221 Ala. 106—Hender¬ 
son V. Steiner-Lobman Dry Goods 
Co., 80 So. 407. 202 Ala. 325. 

Ark.—Jones v. Kelley Trust Co., 18 
S.W.2d 366, 179 Ark. 867—Lou¬ 
isiana Northwest R. Co. v. McMor- 
ella, 282 S.W. 6, 170 Ark. 921— 
Bradley County Road Improvement 
Districts Nos. 1 and 2 v. Jarratt. 
222 S.W. 14, 144 Ark. 260—Desha 
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Bank & Trust Co. v. Quilling, 176 
S.W. 182, 118 Ark. 114, Ii.R.A.1915E 
794. 

Cal.—Lindsay v. Mack, 43 P.2d 850. 

5 C.A.2d 491—Taylor v. Talbert, 
25 P.2d 888. 134 C.A. 596. 

Colo.—Friedrichs v. Midland Savings 

6 Loan Co., 31 P.2d 493, 94 Colo. 
663—Scott V. Bohe, 266 P. 315, 81 
Colo. 464. 

Conn.—McNerney v. Betts, 150 A. 
606. Ill Conn. 528. 

Fla.—Johnston v. Johnston, 166 So. 
698, 122 Fla. 372. 

Ca.—Bentley v. Anderson-McGrlff 
Hardware Co.. 184 S E. 297, 181 Ga. 
813—Columbia Drug Co. v Reid, 
123 S.E. 269, 158 Ga. 375—Miraglia 
V. Bryson, 111 S.E. 665. 152 Ga. 828. 

E. J. Brach & Sons v. Oglesby 
Grocery Co., 127 S.E. 167, 33 Ga. 
App. 481. 

111.—Kinsey v. Zimmerman, 160 N.E. 
156, 329 Ill. 75. 

Sachs V. Friedman Bros. & Lip- 
sky Co. 209 111 App. 427. 

Iowa.—In re Heilman’s Estate. 266 
NW. 36, 221 Iowa 562—Marley v. 
Orval P. Johnson & Co., 244 N.W. 
833, 215 Iowa 161, 85 A.L.R. 969— 
Breen v. Central Iowa Power & 
Light Co., 224 N.W. 662, 207 Iowa 
1161—Herbig v. Walton Auto Co., 
171 N.W. 164, 186 Iowa 923. 

Ky —Dorman v. Hook, 86 S.W 2d 
1001, 260 Ky. 367—Threlkeld v. 
Threlkeld, 68 SW.2d 690, 248 Ky. 
332—Holliday v. Tennis Coal Co., 
32 S VV.2d 998, 236 Ky. 227—Life 
& Casualty Ins. Co. v. Brame, 22 
S.W 2d 439, 232 Ky. 63—Pralley 

V. Rice, 14 S.W 2d 1070, 228 Ky, 
313—Hudson v. Outram, 261 S.W 
847, 203 Ky. 78—Bradley v. Brad¬ 
ley, 238 S.W. 170, 194 Ky. 60— 
Bernheim v Louisville Property 
Co., 214 SW. 801, 186 Ky. 63—Unit¬ 
ed Iron Works Co. v. Watterson 
Hotel Co., 206 S.W 166, 182 Ky. 113 

La—Succession of Wengert, 156 So. 
473, 180 La. 483. 

Washington v. District Grand 
Lodge No 21, Grand United Order 
of Odd Fellows of Louisiana, App, 
164 So. 816—Martin v. Gravity 
Drainage Dist. No. 14 of Parish of 
St. Landry, App., 143 So. 93—El¬ 
liott V. Police Jury of Evangeline 
Parish, 132 So. 368, 16 La. App. 
542—Rayville State Bank v. Peo¬ 
ple’s Compress & Warehouse Co., 3 
La.App. 191. 

Me.—Appeal of Garland, 136 A 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 U. 
S. 759, 71 L.Ed. 1338. 

Md.—My lander v. Chesapeake Bank 
of Baltimore, 169 A. 770, 162 Md. 
265. 

Mass.—WilllamB v. Commissioner of 
Corporations and Taxation, 171 N. 
E, 727, 272 Mass. 249. 

Mich.—^Wilson v. Boyer, 256 N.W. 
864, 269 Mich. 197—Watson-Hig- 
gins Milling Co. v. Gracsyk. 234 N. 

W. 132, 253 Mich, 176—Bingham v. 


Montcalm County. 232 N,W. 348, 
251 Mich. 661—Chase v. Clinton 
County, 217 N.W. 565. 241 Mich. 
478. 

Minn.—Alleman v. Director General 
of Railroads, 184 N.W. 789, 160 
Minn. 160. 

Mias.—Gwln v. Fountain, 132 So. 669, 
169 Miss. 619—Robertson v. New 
Orleans & G. N. R. Co., 129 So. 100, 
158 Miss. 24, 69 A.L.R. 1180. 

Mo—City of Springfteld v. Smith, 19 
S.W.2d 1. 322 Mo 1129. 

Prlvette v. City of West Plains, 
App.. 93 S.W.2d 261. 

Mont —Farmers* & Miners’ State 
Bank v. Probst, 263 P. 693, 81 Mont. 
248. 

Neb.—In re Statz’ Estate. 12 N.W.2d 
829, 144 Neb. 164—Harlan County 
V. Thompson, 248 N.W. 801, 125 
Neb. 65—Lancaster County v. Gra- j 
ham, 236 N.W. 338, 120 Neb. 785. 
Nev.—Clarke v. Johnson, 187 P. 510, 
43 Nev. 369. 

N.M.—State v. Baker. 289 P. 801, 35 
N.M. 65, certiorari denied Baker v. 
State of New Mexico. 61 S Ct. 106, 
282 U.S 807, 76 L.Ed. 724—E. M. 
Biggs Tie & Store Co. v. Arlington 
Land Co., 186 P. 449, 26 N.M. 613. 
N Y —Fox Film Corporation v. 

Hirschman, 136 N.E. 238, 234 N.Y. 
55. 

NC—Wilson V Beasley, 134 SE 486, 
192 NC 231—Herbert v. Union De¬ 
velopment Co, 103 S.E. 380, 179 
NC 662. 

Or—Kruse v, Blair, 272 P. 266, 127 
Or 393. 

Pa—^^Vagner-Taylor Co. v. Splnelll, 
145 A 606, 296 Pa. 465—Burke v. 
Bryant. 128 A. 821, 283 Pa. 114. 

S C —Nalley v Metropolitan Life Ins. 
Co, 182 SE. 301, 178 S.C. 183— 
Heath V. Town of Darlington, 180 
S.E 62, 176 S.C. 262—McGee v. 
Globe Indemnity Co, 175 S.E, 849, 
173 SC. 380—Bank of WiUiston v. 
Gamble, 146 S.E. 626, 148 SC. 49— 
National Tire & Rubber Co. v. 
Hoover, 122 S E. 858, 128 S.C. 344— 
Ex parte Arthur, 122 S E. 498, 128 
SC 396—Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.E. 470, 115 
S.C. 469. 

Tenn—Board of Equalization v. 
Nashville, C. & St. L. Ry., 267 S.W. 
91. 148 Tenn. 676. 

Tex—Cook V. Barrier, Civ.App., 73 
S.W.2d 623—Crow v. First Nat. 
Bank, Clv.App., 64 S.W.2d 377— 
Stamford & Western Gas Co. v. 
Starkey, Clv.App., 26 S.W 2d 368— 
Black v. Black, Clv.App., 2 S.W.2d 
331—Marion Mach. Foundry & Sup¬ 
ply Co. V. Central Motor Co., Civ. 
App., 285 S.W. 933—Randals v. 
Green, Civ.App.. 268 S.W. 628— 
S. H. Kress & Co. v. De Mont, Civ. 
App., 224 S.W. 620—Loya v. Bowen, 
C1V.APP., 216 S.W. 474—Gulf, C. & 
S. F. Ry. Co. V. Prazak, Civ.App., 
181 S.W. 711. 

Va—Domestic & Foreign Missionary 
Soc. V. Crippled Children’s Hob- 
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pital, 176 8.E. 193, 168 Va. 114— 
Willis V. Blue Ridge Bank. 149 S. 

B. 630, 163 Va. 410—WllHs v. Blue 
Ridge Bank. 149 S.B. 624. 168 Va. 
392. 

Wash.—^Lee v. Severyns. 276 P. 94. 
151 Wash. 403. 

W.Va.—Bell v. Wayne United Gas 
Co., 181 S.E 609, 116 W.Va. 280— 
Davis V. Davis Trust Co., 166 S.E. 
690, 113 W.Va. 43—Duty v. Wil¬ 
liamson Hudson-Essex Sales Co., 
163 S.E. 248, 109 W.Va. 147—Cam¬ 
eron v Cameron, 143 S.E. 349, 105 
W.Va. 621. 

Wis.—Milwaukee Electric Crane & 
Mfg. Corporation v. Fell Mfg. Co., 
230 N.W. 607, 201 Wis. 494. 

Consent of parties 
Where no question of fact or dis¬ 
cretion is involved and the question 
is purely one of law, the supreme 
court may, with the consent of all 
parties, determine a question not 
passed on by trial court. 

Minn.—In re Peavey’s Estate, 175 N. 
W. 106, 144 Minn. 208. 

Jnrlsdlotlon of trial oourt 

It is the duty of appellate courts 
to pass on the Jurisdiction of the 
trial court to render the Judgment, 
whether the question is raised or not. 
Tex—^Werner v. Needham, Civ.App., 
201 S.W. 213. 

Motion was aotsd on and the ques¬ 
tions raised thereby are, when in¬ 
cluded in the reasons of appeal, be¬ 
fore the appellate court for consid¬ 
eration where, although the motion 
was not formally denied, Judgment 
was rendered In evident denial of it 
and the court expressly overruled 
the claim of law presented by the 
motion. 

Conn —Merchants’ Bank & Trust Co. 
v. Pettison, 163 A. 789, 112 Conn. 
652. 

Only In sxoeptlonal cases will the 
higher court review questions not 
passed on below. 

U.S.—Dulgnan v. U. S., N Y., 47 S.Ct. 
666, 274 U.S. 196, 71 L.Ed. 996. 
Deutser v. Marlboro Shirt Co, 

C. C.AMd., 81 F.2d 139. 
Nonjnrisdlotional questions not 

passed on by the trial court are not 
reviewable on appeal. 

N.M.—Thomas v. Johns, 294 P. 327, 
36 N.M. 240. 

Question deoisiTe of entire contro¬ 
versy 

The appellate court is at liberty to 
base its decision on a ground not 
presented to the trial court where 
the question raised for the flrst time 
in the appellate court is plainly deci¬ 
sive of the entire controversy on its 
merits and shows that there is no 
cause of action or defense. 

Minn.—Skolnlck v. Gruesner, 265 N. 
W 44, 196 Minn. 818. 

Question of laches is not consid¬ 
ered where plaintiff has not been 
heard on that subjeot. 
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it ig:nore the petition m order to reverse the judg- 
ment .'^2 it will treat the nature of the action^^ or 
a motion,as well as the status of bonds,*^5 money 
in a bank,'^® or an apparent rcceipt,'^'^ the same as 
it was treated by the court and parties in the trial 
or proceedings below; and where the case was 
tried by the lower court and the parties on a certain 
theory, it will be reviewed and decided on that 
theory, in so far as the pleadings, liberally con¬ 


strued, permit, and not be approached from a dif¬ 
ferent point of view;'^'^*® but this rule is applied 
only where there is a possibility that a different re¬ 
sult might be reached on another trialJ® 

Law of the case. Until it is set aside in some 
lawful manner, a ruling which was not objected 
or excepted to, nor appealed from, is binding and 
conclusive on the appellate court as the law of the 
case concerning the matter to which it is directed.'^^ 


N.Y.—^American Ry. Express Co v. 
Eddy, 226 N.Y.S. 749, 222 App.Dlv. 
840. 

Whax* iMt oloar oluuLoa dootrlna 
was not susrgeated to Jury In auto¬ 
mobile collision case, and no instruc¬ 
tions were requested or given on such 
doctrine, doctrine could not be con¬ 
sidered for first time on appeal. 

Cal.—Christensen v. Harmonson, 247 
P.2d 966, 113 C.A.2d 17B. 

Thsorj not dlaimsd by either party 
Conn —McNerney v. Betts, 150 A. 
606, 111 Conn. 528. 

72. Iowa.—Bikakis v. North Amer¬ 

ican Hotel Co, 181 N.W. 389, 190 
Iowa 1167. j 

73. Iowa.—In re Town of Union, 
159 N.W. 178, 177 Iowa 402. 

—Harger v. Barrett, 6 S.W.2d 
1100, 319 Mo. 633. 

Va.—Mitchell Transparent Ice Co. v. 
Triumph Electric Co., 82 S B. 730, 
116 Va. 726. 

Aotlon tried without objection aa 
equitable action 

Where under the code the action 
is brought as an action in ejectment 
but is tried without objection as an 
equitable action, and the relief grant¬ 
ed is substantially the same as a de¬ 
cree for specific performance, the ap¬ 
pellate court may ignore the distinc¬ 
tion between legal and equitable 
forms of action and sustain the judg¬ 
ment. 

N.Y.—White V. White, 20 App.Dlv. 
660, 47 N.Y.S. 273. 

74. N.Y —^Haas v. Sllberman Realty 
Co., 167 N.Y.S 341. 

N.C.-—Shepherd v. Shepherd, 105 S.E. 
4, 180 NG. 494. 

75. Ill.—National Bank of Republic 
of Chicago v. Uptown State Bank 
of Chicago, 273 Ill.App. 401. 

70. Tex.—^West v. Carlisle, Civ. 
App., 199 S.W. 615, affirmed 241 S. 
W. 471, 111 Tex. 629. 

77. Cal.—Rubin v. Platt Music Co., 
268 P. 396, 92 C.A. 203. 

77.6 Cal.—Division of Labor Law 
Enforcement, Dept, of Indus. Rela¬ 
tions v. Ryan Aeronautical Co., 236 
P.2d 236, 106 C.A.2d Supp. 833, 30 
A.L.R.2d 347. 

Idaho. —Ooxpiui Jttrls Ssoaadnm oitsd 

in Roddy v. SUte, 189 P.2d 1005, 
1010. 65 Idaho 187. 


Ind.—Shrlner v. Union Federal Sav. 
& Loan Ass’n, App., 125 N.E.2d 
168, rehearing denied 126 N.E.2d 
253, transfer denied. Sup., 133 N.E. 
2d 861. 

MJnn.—Hart v. Bell. 23 N.W.2d 876, 
222 Minn 69, opinion supplemented 
24 NW.2d 41, 222 Minn. 69. 

Mo.—Ferguson v. Union Elec. Co. of 
Mo.. 282 S.W.2d 505. 

Elchenberg v. Magidson*s Estate, 
App.. 170 S.W.2d 106—Prlvette v. i 
City of West Plains. App, 93 S.W. 
2d 251. 

S.D.—Stoefen v. Brooks, 287 N.W. 
330, 66 S.D. 687. 

Tex —Stuffiebeme v. Jack, Civ.App., 
253 S.W 2d 469. 

Oomparative negllgeaoe j 

Where automobile collision case 
was tried on theory of contributory 
negligence, and no intimation was 
made in trial court that comparative 
negligence rule should be applied, 
district court of appeal on appeal 
would not consider plaintiff’s con¬ 
tention that rule of comparative neg¬ 
ligence is applicable within the state 
Cal.—Christensen v. Harmonson, 247 
P.2d 966, 113 C.A.2d 176. 

78. Mo.—Eisen v. John Hancock 
Mut. Life Ins. Co., App., 91 S.W 
2d 81. 

4 C.J. p 662 note 82. 

79. Ariz—Jacob v. Cherry, 180 P.2d 
217, 65 Ariz. 307. 

Colo —Brown v. Fundamental Bap¬ 
tist Tabernacle, 384 P.2d 494, 117 
Colo. 157. 

Ga —Oliver v. Central of Ga Ry. Co , 
81 SE.2d 793, 210 Ga. 697—Boggs 
V. Broome, 76 S.E.2d 497, 209 Ga. 
836, appeal transferred, see 80 S.E. 
2d 208, 89 Ga.App. 674—Carr v. 
Walker, 52 SE.2d 426, 205 Ga. 1— 
Palmer v. Jackson, 4 S.E.2d 28, 188 
Ga. 336—McCollum v. Loveless, 196 
S.E. 430, 186 Ga. 748—Griffin v. 
Beasley, 160 S.E. 500, 173 Ga. 452— 
Darling v. Hayles, 133 S.E. 249, 
162 Qa. 309. 

Scoggins V. Hicks, 92 S.E.2d 612, 
93 Ga.App. 693—^Virginia Lumber 
Corporation v. Atlantic Coast Line 
R. Corporation, 168 S.E. 323, 46 
Ga.App. 534—City of Savannah v. 
Monroe, 95 S.E. 731, 22 Ga.App. 190. 
Iowa.—^Wonderly v. Oertel, 170 N.W. 

817, 186 Iowa 603—Gardner v. Ker- 
1 lin, 169 N.W. 177. 184 Iowa 793— 
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Park V. Best, 157 N.W. 233, 176 
Iowa 7. 

Kan.—Langworthy v. Kadel, 40 P. 

2d 443, 141 Kan. 260. 

Md—City of Baltimore v. Moore, 121 
A 2d 867, 209 Md. 616. 

Mass.—Silver v. New York Cent. R. 
Co, 106 N.E 2d 923, 329 Mass. 14— 
Dalton V. Post Pub. Co., 105 N.E 2d 
386, 328 Mass. 695—Horton v. In¬ 
habitants of North Attleboro, 19 
N.E 2d 16, 302 Mass. 137—Lusten- 
berger v. Boston Cas. Co, 14 N.E. 
2d 148, 300 Mass. ISO, 116 A L R. 
1065—Santa Maria v. Trot to, 9 N. 
B 2d 640. 297 Mass. 442, 111 A L R. 
1263—Habcrger v. Carver, 9 NR 
2d 305, 297 Mass. 436—Congrega¬ 
tional Church Union of Boston and 
Vicinity v. Attorney General, 194 
N.E. 820. 290 Mass 1—Beacon Mfg 
Co. V. Barnard Mfg. Co, 158 NE. 
761, 261 Mass. 397—Phillips v. 

Davis, 147 N.E. 96, 251 Mass 263, 
certiorari denied 46 S Ct. 101. 269 
US. 573, 70 LEd. 418—Murphv v. 
Hanrlght, 130 N.E. 204, 238 Mas.s. 
200—Cohen v. Edinborg, 114 NE 
294, 226 Mass. 177. 

Minn—Zywiec v. City of South St. 

Paul, 47 N.W.2d 46.5, 234 Minn 18 
Nev—Farnow v. Las Vegas Aerie 
No. 1213, Fraternal Order of Ea¬ 
gles, 188 P2d 615, 65 Nev. 80— 
Seeley v. Goodwin, 166 P. 934, 39 
Nev. 316. 

N.J.—Kanouso v. Donatonla, 111 A. 
11, 94 NJ.Law 516 

N.Y.—Smith v. Goldsborough, 140 N. 

E. 718, 236 N.Y. 340. 

N.M.—Belmore v. State Tax Commis¬ 
sion, 245 P.2d 149, 60 N.M 436— 
Springer Transfer Co. v. City of 
Albuquerque, 103 P 2d 129, 44 N.M 
407. 

Pa—In re Seidman’s Estate, 104 A. 
799, 261 Pa. 540. 

R. I —Binney v. Rhode Island Hospi¬ 
tal Trust Co., 110 A. 615, 43 R.I. 
222 . 

S. C—Priester v. Brabham, 96 S.E. 

2d 167, 230 S C 201—Erwin v. Pat¬ 
terson, 92 S.E.2d 464, 229 SC. 188— 
Phillips V. Western Union Tele¬ 
graph Co., 9 S.E.2d 736, 194 S.C. 
817, 129 A.L.R. 897—Bunton v. 

South Carolina State Highway De¬ 
partment. 196 S.E. 188, 186 S.C. 
463—Wilson V. Dove. 110 S.C. 390, 
118 S.C. 266. 

S.D.—Wood V. McCain. 171 N.W. 82, 
I 41 S.D. 418. 
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However, in some jurisdictions it is held, by analogy 
to the rule discussed infra § 1829 b that the prior 
decision of an intermediate appellate court is not 
binding on the higher court, that while an appeal- 
able decision of the lower court is the law of the 
case in the lower court, it is not binding on the ap¬ 
pellate court in a subsequent appeal.79-6 

Several grounds or reasons stated. A decision, 
judgment, or decree based on several grounds, rea¬ 
sons, or theories, one or more of which sustain it, 


APPEAL & ERRCm § 1464(1) 

will not be disturbed or reversed, although some 
of the grounds or reasons are erroneous or unsup¬ 
ported,at least unless the ground of decision can 
be seen to have misled a party to his injury.®! 

No ground stated. When it does not affirmative¬ 
ly appear on what ground or grounds the decision 
was made, it is the duty of the appellate court to 
sustain the court below if there was any ground 
disclosed by the record on which the judgment or 
order could properly have been made.®2 The rule 


Tenn.—Tennessee Eastern Electric 
Co. v. Hannah, 12 S.W.2d 372, 157 
Tenn. 582. 

Tex.—Casas v. Knorbin, CIv.App., 
218 SW.2d 289. 

Vt—Caledonia Nat. Bank of Dan¬ 
ville V. McPherson, 76 A.2d 685, 
116 Vt. 328. 

Wash.—Gheen v. Construction Equip¬ 
ment Co , 298 P.2d 862. 

However, a ruling by the trial 
court at the close of the evidence is 
not necessarily binding on the re¬ 
viewing court. “Where a party has 
in no way changed his position in 
reliance upon a ruling too favorable 
to himself he has no such vested in¬ 
terest in that ruling that he can com¬ 
pel this court to carry it into effect 
by overturning a general finding sup¬ 
ported by subsidiary findings which 
were not affected by the ruling, when 
the record taken as a whole shows 
that the general finding was right.” 
Ma.s.s —Slocum v Natural Products 
Co, 198 NE 747, 748, 292 Mass. 
455. 

Where appellant did not at trial 
ohallenge existing law on ascertain¬ 
ment of damages in wrongful death 
action, such principles of law became 
law of case, and issue was not con¬ 
sidered on review'. 

Conn —McKirdy v Cascio, 111 A.2d 
555, 142 Conn. 80. 

Submitting a case to Jury was an 

implied ruling, which reviewing 
court would accept as “law of the 
trial” in considering exceptions to 
lnstruction.s and refusals to Instruct, 
that there was evidence warranting 
verdict for plaintiff. 

Mass.—Horton v. Inhabitants of 
North Attleboro, 19 N.E.2d 16, 302 
Mass 137. 

binding 

Where a referee made a finding 
which was concurred in by the cir¬ 
cuit Judge, and there was no appeal 
from such finding, it became the law 
of the case. 

SC—Bolt V. Sullivan, 174 S E. 491, 
173 S.C. 24. 

Buling as to msasurs of damages 

became the law of the case where no 
error respecting jit was claimed in 
the trial court. 

N.Y.—Blntz v.4«id-Clty Park Cor¬ 


poration, 229 N.Y.S. 390, 223 App. 
Dlv. 633. 

BuUugs which trial Judge gave at 
defeudaut’s request must be accept¬ 
ed as stating the law of the case for 
the purpose of passing on defend¬ 
ant’s exceptions. 

Mass.—Noble v. American Express 
Co.. 125 N.E. 598, 234 Mass. 636. 

Verdict 

Where neither of resident defend¬ 
ants nor a nonresident defendant ex¬ 
cepted to verdict conclusively elim¬ 
inating both of resident defendants, 
the verdict became the law of the 
case and parties were bound thereby 
on appeal. 

Ga.—Ryner v. Duke, 67 S.B.2d 171, 
206 Ga. 408. 

Oonstruotiou of order 
Whore trial court’s order is capable 
of two constructions, the construc¬ 
tion of the trial court will be adopt¬ 
ed by the appellate court as the 
proper construction 
Ga.—Megarlty v. Gann, 19 S.E.2d 924, 
67 Ga.App. 264. 

Orders directing and ooullrxniag sale 

Order confirming sale by receiver 
from which no appeal was taJien be¬ 
came law of case as to whether sale 
was properly directed, notwithstand¬ 
ing appeal from order directing sale 
was pending, since appeal would 
have been necessary from confirm¬ 
ing order to stay its effect. 

SC.—Utley V. S. W. Wilson & Sons. 
32 SE.2d 654, 205 SC. 460. 

79.5 N.Y.—Stein v, Wasserman, 18 
N.Y.S.2d 794, 269 App Dlv. 265— 
White V, Denny, 16 N.Y.S.2d 849, 
258 App.DIv. 144—Walker v. Gerli, 
12 N.Y.S.2d 942, 267 App.Div. 249, 
vacated on other grounds 14 N.Y S. 
2d 278, 267 App.Div. 969—New 

York State Electric & Gas Corp. v. 
City of Plattsburg, 12 N.Y S 2d 
318, 266 App.Div. 732, 267 App.Div 
1022, modified on other grounds 
24 N.E 2d 122, 281 N.Y. 460, reargu¬ 
ment denied 26 N.E.2d 812, 282 N.Y. 
682. 

Oonstruotiou pluosd on oomplaiut 

In corporation's action against 
labor union and Individuals to en¬ 
join picketing and other activities 
Incident to a labor dispute, construc¬ 
tion placed on the complaint by the 
special term became the “law of the 
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case’’ on appeal from an order direct¬ 
ing pretrial examination of defend¬ 
ants. 

N.Y.—Yonkers New System Laundry 
V. Simon, 20 N.Y.S.2d 74, 259 App. 
Div. 912. 

80. Cal.—Nuckolls v. Bank of Cali¬ 
fornia. Nat. Ass’n, 74 P.2d 264, 10 
C 2d 266. 114 A L.R. 708. 

Conn.—Kieasllng v. Kiessling, 69 A. 

2d 532. 134 Conn. 664. 

Kan—Hamilton v. Blnger, 176 P.2d 
653, 162 Kan. 415. 

Me—Ijipman Bros. v. Hartford Acc. 
& Indem. Co., 100 A 2d 246, 149 Me 
199—Kennebunk, Kennebunkport 

and Wells Water DIst. v. Maine 
Turnpike Authority, 71 A.2d 620, 
145 Me. 85—Mitchell v. Mitchell, 11 
A 2d 898, 136 Me. 406. 

Ohio.—Traffic Research Institute v. 

Turner, App, 110 NE.2d 621. 

Pa—In re Cope’s Estate, 41 A 2d 617, 
351 Pa. 614. 

Tex—Carmichael v. Williams, Civ 
App., 286 S.W2d 466—Calvin v. 
Neel, Civ.App., 191 S.W. 791, error 
refused. 

Utah —Lodder v. Western Pac. R. 
Co., 259 P.2d 689—Raymond v. Un¬ 
ion Pac. R. Co., 191 P.2d 137, 113 
Utah 26—Swanson v. De Vine, 160 
P. 872, 49 Utah 1. 

4 C J. p 664 note 94. 

Zf evidence suetaius any one 
ground, the judgment or decree will 
not be dl.sturbed. 

Cal —Hudemann v. Dodson, 7 P.2d 
997, 216 C. 3. 

Utah —Lindsay Land & Live Stock 
Co. v, Churnos, 286 P. 646, 76 Utah 
384. 

81. N Y.—Ward v. Ilasbrouck, 62 N. 
E. 4.34, 169 N.Y. 407—Marvin v. 
Universal L. Ins. Co., 85 N.Y. 278, 
39 Am.R. 667. 

88. Ala.—Martin v. Birmingham 
Southern R. Co., 35 So.2d 339, 260 
Ala. 683. 

Arlz.—Best v. State, 108 P.2d 660, 
66 Arlz. 408. 

Ark—Pursley v Pursley, 182 S.W.2d 
880, 207 Ark. 806. 

Cal.—Klumpke v. All Peraona, etc., 
168 P. 366, 176 C. 800. 

Hagenkamp v. Equitable Life As- 
Bur. Soc. of United States, 166 P. 
620, 29 CJL 71S. 
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does not apply so as to allow a judgment for plain¬ 
tiff to be affirmed where reversible error was com¬ 
mitted in the exclusion of evidence, whereby a 
perfectly valid defense was altogether ruled out 
of the case and excluded from consideration.^^ 

§ 1464(2). -Rulings as to Pleadings 

The appellate court will not reverae a ruling on a ques¬ 
tion of pleading, raised by demurrer, motion, or applica¬ 
tion for leave to file, where it Is sustainable on any ground 
shown by the record, even though the lower court did not 
specify the ground for Its ruling or stated an Improper 
ground. 

The appellate court will not disturb a ruling on a 
question of pleading where, for any reason shown, 
the correct result was achieved thereby,®^ even 
though the reviewing court is of the opinion that the 
ruling should have been based on a different ground 


than that stated by the lower court.*® 

Notwithstanding the proper proceedings to ob¬ 
tain the ruling were not taken, the court may review 
the ruling exactly as if the proper proceedings had 
been taken.*® Although a defense required to be 
specially pleaded has not been bo pleaded, a ruling 
as to such defense will be reviewed as if it had been 
specially pleaded where it is manifest from the rec¬ 
ord that the action was tried as if the defense was. 
in issue.*^ Where two actions were consolidated' 
by agreement of counsel and the pleadings previous¬ 
ly filed in both cases were treated as constituting the 
pleadings in one action, the appellate court is justi¬ 
fied in viewing the pleadings on the theory adopted 
by the trial court with the consent of counsel.*^ 

A ruling as to a pleading is binding on the appel¬ 
late court as the law of the case concerning the 


Pla.—Petition of Freeman, 84 So,2d 
644. 

Ill.-—People V. Burrell, 139 N.E. 866, 
308 111. 600. 

Ind.—^Vanover v. Roach, 196 N.E. 

679, 101 Ind.App. 138. 

Iowa.—KoochlchlniT Co. v. Mitchell, 
173 N.W. 161, 186 Iowa 1216— 
Herrick v. Hayes. 173 N.W. 110— 
Mitchell V. Beck, 166 N.W. 428. 178 
Iowa 786, rehearlniT denied 160 N. 
W. 232, 178 Iowa 786. 

Kan.—Lewis v. Dodson, 100 P.2d 640, 
151 Kan. 632. 

Ky.—Wood V. Corman, 211 S.W.2d 
424, 307 Ky. 680. 

Me.—Usen v. Usen. 13 A.2d 738, 136 
Me. 480, 128 A.L.R. 1449. 

Mass —Peterson v. Hopson, 29 N.E, 
2d 140, 306 Mass. 597, 132 A.L.R. 
1—Mazmanian v. Kuken, 189 N.E. 
815, 286 Mass. 616. 

Miss.—Winneld v. WInfleld, 36 So.2d 
443, 203 Miss. 391. 

Mo.—Pheenix Brick & Construction 
Co. V. Gentry County, 166 S.W. 
1034, 257 Mo. 392. 

Tiefenbrunn v. Dickerson, App., 
161 S.W.2d 428—Real Estate Inv. 
Co. V. Winn, 116 SW.2d 660, 233 
Mo. App. 26—Hammack v. West 
Plains Lumber Co., 30 S.W,2d 660, 
224 Mo.App. 670—Palmer v. Leivy, 
App., 206 S.W. 244. 

N.M—Alexander Film Co. v. Pierce, 
121 P.2d 940, 46 NM. 110—Menger 
y. Otero County State Bank, 98 P. 
2d 834, 44 N.M. 82. 

Okl.—Asklns v. Brltlsh-American Oil 
Producing Co., 203 P.2d 877, 201 
Okl. 209—Allen v. Clawson. 108 P. 
2d 121, 188 Okl. 278—Cookley v. 
Phelan, 66 P.2d 19, 179 Okl. 616— 
Douglas V. Douglas, 56 P.2d 862, 
176 Okl. 378—Hines v. Bacon. 207 
P. 93. 86 Okl. 166—Hines v. Olsen, 
190 P. 266, 78 Okl. 269—Dunkin v. 
Qftlloway. 181 P. 939, 76 Okl. 126. 


R.I.—Bourre v. Texas Co., 154 A. 82, 
61 R.I. 264. 

Tex.—Southern Union Life & Cas¬ 
ualty Co. V. McKinney, Civ.App., 
146 SW.2d 1103—Western Union 
Tel. Co. V Mang, Civ.App., 100 S. 
W.2d 168—Ellas v. Horak, Civ.App., 
292 S W. 288—Minor v. London 
Guarantee & Accident Co., Civ. 
App.. 267 SW. 1020—Galveston, H. 
& S. A Ry. Co. V Landeros, Civ. 
App., 264 S.W. 524—Ireland v. Ab¬ 
bott. Civ App, 234 SW. 662, dis¬ 
missed for want of Jurisdiction— 
Diamond v. Gust. Civ.App., 206 S. 
W. 366, error refused—Coker v. 
Mott, Civ App., 190 SW. 747— 
Whitaker v. Shenault, Civ App., 172 
SW 202. 

Vt.—Hanley v. United Steel Work¬ 
ers of America, 122 A.2d 872, 119 
Vt 187. 

Va.—City of Portsmouth v. Norfolk 
County, 93 S E.2d 296, 198 Va. 247. 
4 C J. p 664 note 93. 

Bsjsotsd argument 

On appeal from a Judgment which 
is simply one in favor of plaintiff 
for a certain amount, respondent may 
properly advance In support of it 
any argument which will support a 
Judgment for that amount or less, 
even though such argument may 
have been rejected by the trial court. 
Cal.—^Douglas v. Klopper, 288 P. 36, 
107 C.A. 765. 

Assignment of error to partlonlar 
ground of the Judgment cannot be 
considered, when the court stated no 
reason for its Judgment. 

Mo.—F. C. Church Shoe Co. v. Tur¬ 
ner, 279 S.W. 238, 218 Mo.App. 616. 

Several counts 

Where Judgment entered by court 
is general Judgment, and evidence is 
sufficient to support any count in 
complaint, Judgment will be sue- 

668 


tained by reference to such count, 
and appellate court will not review 
assignments of error relating to suf- 
flclency of evidence to support judg¬ 
ment under remaining counts of com¬ 
plaint. 

Ala.—Nahrgang v. W.K R G. Radio 
Station, App., 83 So.2d 733. 

83. Mo—Martin v. Prints, 171 S W. 
642, 186 Mo.App. 52. 

84. Ga.—Clay v. Smith, 63 S E 2d 
602, 207 Ga. 610. 

Ky.—Young v City of Morehead, 233 
S.W.2d 978, 314 Ky 4. 

Mo—Kingsland v. Missouri State 
Life Ins. Co, App, 66 S W 2d 959, 
followed in Adair v Missouri State 
Life Ins. Co., 66 S.W.2d 962. 

4 C.J. p 662 note 85. 

86 . Ala.—James v. Davis, 95 So. 346, 
209 Ala. 87, certiorari denied 43 
S.Ct. 701, 262 U.S. 752, 62 L.Ed. 
1215. 

Ariz—Corral v. Ocean Accident & 
Guarantee Corporation, 23 P.2d 934, 
40 Ariz. 213. 

Colo—Jessey v. Butterfield, 167 P. 
1, 61 Colo. 266 

Conn.—Kelley v. Board of Zoning Ap¬ 
peals of New Haven, 13 A.2d 675, 
126 Conn. 648. 

Ill.—Siegal V. Trav-Ler Radio Corp, 
94 N.E.2d 761, 341 Ill.App. 664. 
Mo—Hartvedt v. Harpst, 173 S.W.2<I 
65. 

N.J.—Fidelity Union Trust Co. v. 
Decker Bldg. Material Co., 148 A. 
717, 106 N.J.Law 132. 

4 C.J. p 664 note 98. 

86. Pa.—Brankin v. Philadelphia. N. 
& N. Y. R. Co., 133 A. 663, 286 Pa. 
331. 

87. Ala.—Atlantic Coast Line R. Co 
V. Kelly, 77 Bo. 972, 16 Ala.App. 
360. 

88. Okl.—Scrivner v. McClelland, 
168 P. 416, 67 OkL 61. 
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matter determined thereby and is not open to review 
where no exception was taken thereto, appeal taken 
therefrom, nor error assigned thereto.®® 

Where a question of pleading was not passed on 
by the lower court, there is, of course, no ruling or 
decision on such question to review.®® Even a fail¬ 
ure to pass on the question will not be reviewed 
where the trial court deferred the question until a 
later stage of the case.®^ Sometimes, however, a 
question of pleading not expressly passed on by the 
lower court is determined by the appellate court 
where appellee joins in the appeal and asks for 
such determination®® or it would be inconsistent 


APPEAL & EmtOR § 1464<12> 

for him to say that the question is not before the 
appellate court.®® 

Ruling on demurrer. In reviewing a ruling on 
demurrer, the appellate court is not limited to the 
ground of the demurrer on which the lower court 
placed its decision; it may consider the other 
grounds of the demurrer®^ and decline to reverse 
on account of the ruling if it can be upheld on any 
ground or for any reason,®® even though such 
ground or reason differs from the one stated by the 
lower court.®® 

An order or decree sustaining a demurrer will 
be affirmed if any one ground of demurrer is well 


89. Ga.—Oliver v. Central of Ga. 
Ry. Co., 81 S.E.2d 793, 210 Ga 
697—Richardson v. Millkin, 52 S E. 
2d 461, 204 Ga. 886—Allen v. Wade, 
48 S.E.2d 638, 203 Ga. 753—Swell 
V. Anderson, 30 S.E.2d 102, 197 Ga. 
623—Toney v. Toney, 27 S E 2d 
296, 196 Ga. 666—Livingston v. 
Barnett, 19 S.E.2d 386, 193 Ga. 
640—Georgia Baptist Orphans 
Home V. Weaver, 19 SE.2d 272. 
193 Ga. 669—Lee v. Jones. 132 S E. 
79, 161 Ga. 829—Lawrence v, Bos¬ 
well, 118 SE. 46, 166 Ga 690 
Atlantic Coast Line R. Co. v. 
Clements, 88 S.E 2d 809, 92 GaApp. 
451—Cloud V. Stewart, 88 S E 2d 
323, 92 Ga.App. 247—Blau v. Mc¬ 
Call Corp, 70 S,E.2d 92, 85 Ga.App. 
814—Parmer v. Lanier, 66 S E 2d 
467. 84 Ga.App. 62—Minor v. Lillie 
Rubin, Inc., 66 S.E 2d 691, 84 Ga. 
App 112—Cromer v. Dinkier, 60 
SE2d 482, 82 GaApp. 227—Hubert 
Realty Co. v Bland, 63 S E 2d 691. 
79 Ga.App 321—Maddox v. Life & 
Cas. Ins. Co. of Tenn., 53 S.E 2d 
236, 79 GaApp. 164—Phillips v. 
Sinclair Refining Co., 44 S E.2d 671, 
76 GaApp 34—Herb v. Wolfe, 41 
SE2d 817. 76 GaApp 20—City of 
Rome v. Wright. 13 S.E.2d 102, 64 
Ga App 339—Brothers and Sisters 
of Charity v. Renfroe, 196 S.E. 135, 
67 Ga.App. 646—Western & A. R 

R. v. Morgan, 160 S.E. 860, 40 Ga. 
App. 611—Beverly v. Crowe, 150 

S. E 436, 40 Ga.App 638—Hen¬ 

dricks V. Strahley, 149 S.E. 70, 40 
Ga.App. 119—Story v. First Nat. 
Rank, 128 S.E 12, 34 GaApp. 27— 
Nlemeyer v. Dougan, 119 S.E. 644, 
31 Ga.App. 99—^Atlanta Post Co. 
V. McHenry. 106 S.E. 824, 26 Ga 
App. 341—Reddick v. Strickland, 
103 S.E. 94, 26 Ga.App. 276—Gross- 
man v. City of Atlanta, 102 S.E. 
847, 26 Ga.App. 161—Thomas v. 
Georgia Ry. & Power Co., 98 S.E. 
860, 23 Ga.App. 428—Baker v. City 
of Atlanta. 96 S.E. 382, 22 Ga.App. 
483—Rhodes v. Elberton & E. Ry. 
Co., 85 S.E. 611, 16 Ga.App. 426. 

N.Y.—Legault v. Brown. 127 N.Y.S.2d 
601, 283 App.Div. 308—Skinner v, 
Schwab, 177 N.Y.S. 143, 188 App. 


Div. 457, dismissal of appeal denied 
127 NE. 921, 228 N.Y. 660, and 127 
N.E. 922, 228 N.Y. 607—Fifteen 

Twenty Broadway v. New York 
Theatre Co.. 166 N.Y.S. 107, 179 
App.Div. 48. 

O'Hagan v. Kracke, 300 N.Y.S. 
361, 166 Misc. 4, affirmed 3 N.Y.S. 
2d 401, 253 App Div. 632. 

S.C —Prather v. Clover Spinning 
Mills, 64 S.E.2d 529. 216 S.C. 103— 
Davis V. Palmetto Quarries Co., 48 
SE2d 329. 212 SC. 496—Jennings 

V. Southern Standard Ins. Co., 174 
SE. 433. 172 S.C. 496. 

Tenn —Hicks v. Rhea County, 226 S. 

W. 2d 544, 189 Tenn 383. 

Vt.—Brezinski v. Tyler, 69 A.2d 221, 
115 Vt. 316. 

Where record is silent as to ground 
of defendant's motion to dismiss 
petition or as to what legal ques¬ 
tion was passed on by trial court in 
denying the motion, reviewing court 
is unable to apply the law of the case 
as fixed by such Judgment. 

Ga —Bregman v. Rosenthal, 90 S.E. 
2d 561, 212 Ga. 95. 

BulixLg of oiroQit oonrt overmling 
a demurrer to bill was not the law 
of the case on appeal to court of 
appeals 

Md—Kulbitsky v. Zimnoch, 77 A 2d 
14, 196 Md. 604 
Vaohalleaged allegation 

In employer's action for salesman’s 
breach of contract to devote his time 
exclusively to selling for employer, 
allegation of complaint that sales¬ 
man acted in fiduciary relation to 
employer was the "law of the case" 
on appeal where it had not been 
challenged below. 

NY—Coulter v. Pomeroy, 38 N.Y.S 
2d 22, 266 App.Div. 61. 

90. Ga.—^Hendrix v. Hunt, 146 S.E. 
897, 168 Ga. 81. 

Ky.—Maynard v. Maynard, 199 S.W. 
26, 178 Ky. 478. 

La.—Hall v. Southern Advance Bag 
& Paper Co., App., 168 So. 829. 

91. Ga.—Flowers v. Wall’s Odor¬ 
less Cleaners, 172 S.E. 661, 178 
Ga. 201. 


99. La.—Wilkinson v Macheca, lOS 
So. 733, 168 La. 183. 

98. Or.—Ibach v. Jackson, 35 P.2d 
672, 148 Or. 92. 

94. Cal.—Bank of America Nat. 
Trust & Sav. Ass’n v. Vannini, 295' 
P.2d 102, 140 C.A.2d 120. 

Conn.—Gendleman v. Mongillo, 114 
A. 914, 96 Conn. 641. 

Mass—Loreti v. Gerald M. Callahan^ 
Inc., 108 NE.2d 654, 329 Mass. 
765—^Monach v. Koslowski, 78 N.E. 
2d 4, 322 Mass. 466—Hogan v. 
Hogan, 70 N.E 2d 821, 320 Mass. 
658. 

Wash—Lublch v. Pacific Highway 
Transport, 202 P.2d 270, 32 Wash. 
2d 467. 

W.Va—Case v. Shepherd, 84 SE.2d 
140. 

9B. Ala.—Boger v. Jones Cotton Co., 
173 So 496, 234 Ala. 103 
Ariz—Gillespie Land & Irr Co. v. 
Buckeye Irr. Co., 267 P.2d 393, 76 
Ariz 377. 

Cal —Morris Plan Co of Cal. v. State, 
166 P.2d 627, 73 C.A.2d 415. 

D.C.—^White v. Central Dispensary 
and Emergency Hospital, 99 F.2d 
366, 69 App D.C. 122, 119 A.L.R. 
1002. 

Fla.-Williams v. Ricou, 196 So 667, 
143 Fla. 360 

Ga.—Hanover Fire Ins. Co of N. Y. 
v Scroggs, 83 S E 2d 295. 90 Ga. 
App 639. 

Ind —State ex rel. Anderson v. 
Brand, 13 N.E 2d 965, 214 Ind. 

347—State v Holmes, 147 N.E. 622, 
196 Ind. 167. 

Skeel V. Prest-O-Llte Co„ 118 N. 
E. 601, 66 Ind App. 635. 

Mo.—Bovard v. Jones, 142 S.W.2d 14. 

96. Ala—Montgomery v. Drinkard 
Auto & Truck Co, 60 So 2d 823, 
267 Ala. 685. 

Cal.—Southall v. Security Title Ins. 
& Guarantee Co., 246 P.2d 74, 112 
C.A.2d 321. 

Ga —^White v. Simplex Radio Co., 
6 SE.2d 922, 61 Ga.App. 157. 

Tex —Hoherta v. Durham, Civ.App., 
224 S.W. 649. 
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taken,even though the ground on which the nil- | cree sustaining the demurrer is general and does not 
ing is based is not well taken^s or the order or de- j indicate the ground on which it is based.®® 


•7. Ala.—Stephens v. Pleasant Hill 
Baptist Church, 88 So.2d 570, 264 
Ala. 394—Prather v. Ray, 61 So.2d 
46, 268 Ala 106—Case v. Conserva¬ 
tion & Land Co., 53 So.2d 562. 266 
Ala. 46—Faust v. Faust, 61 So. 2d 
671, 255 Ala. 370—Ceuie v. Pfaflf- 
man, 45 So.2d 453, 263 Ala. 511— 
Patton V. Robison, 44 So.2d 254. 
253 Ala. 248—L. W. Richardson & 
Co. V. Town of Hamilton. 28 So.2d 
924, 248 Ala. 685. 

Denton v. Alabama Cotton Co-op. 
Ass'n, 7 So.2d 604, 30 Ala.App. 

429—Folmar v. Brantley. 193 So. 
122, 238 Ala. 681—Fife v. Pioneer 
Lumber Co., 186 So. 759, 237 Ala. 
92—Dyer v. Conway. 182 So. 43, 236 
Ala. 347—Rudder v. Trice, 182 So. 
22, 236 Ala. 234—Simmons v. Hen¬ 
derson, 93 So. 624, 207 Ala. 692— 
Nashville. C. & St. L. Ry. v. Black- 
well, 79 So. 129. 201 Ala. 657. 

Cal.—Moxley v. Title Ins. & Trust 
Co., 165 P.2d 15, 27 C.2d 467, 163 
A.L.R 838—California Trust Co. v. 
Gustason, 101 P.2d 74, 16 C.2d 
268—Haddad v. McDowell, 3 P.2d 
660, 213 C. 690—Frasch v. London 
& Lancashire Fire Ins. Co., 2 P.2d 
147, 213 C. 219. 

Ingram v. Glissman, App., 302 P. 
2d 640—Wilson v. Loew*s Inc., 298 
P.2d 152, 142 C.A.2d 183, certio¬ 
rari granted 77 S.Ct. 381, 362 U.S. 
980, 1 L.Ed 2d 364—Evarts v. 

Jones, 231 P.2d 74, 104 C.A.2d 109— 
Merllno v. West Coast Macaroni 
Mfg. Co., 202 P.2d 748, 90 C.A.2d 
106—^Wyatt v. Mortimer, 68 P.2d 
288, 21 C.A.2d 28—Bates v. Daley’s 

l nc. , 42 P.2d 706, 6 0,A.2d 96— 
Koster v. Local No. 33, Interna¬ 
tional Alliance Theatrical Stage 
Employees and Motion Picture 
Mach. Operators of U. S. and Can¬ 
ada, 38 P.2d 423, 2 C.A.2d 612— 
Penziner v. West American Fi¬ 
nance Co., 24 P 2d 601, 133 C.A. 
678—Clark v. Board of Education 
of Eureka School Diet., 222 P. 
854, 64 C A. 767—^Des Granges v. 
Crall, 149 P. 777, 27 C.A. 813. 

Conn.—Beach v. Pisarek, 128 A. 30, 
102 Conn. 126. 

Ga.—Kelley v. Black, 47 S E.2d 802, 
203 Ga. 689—Gone v. Davis, 177 
S.E. 558, 179 Ga. 749. 

Ewart Bros. v. E. Philips & Sons, 
162 S.E. 634, 44 Ga.App. 675— 
Anthony v. Dudley Sash, Door & 
Lumber Co., 94 S.E. 634, 21 Ga.App. 
412. 

Ind.—Board of Com'rs of Sullivan 
County V. Riggs, 117 N.E. 214, 68 

l nd. App. 263. 

Kan—Bradley v. Hall, 194 P.2d 948, 
165 Kan. 358. 

Mass.—Hendrick v. West Roxbury 
Co-op. Bank, 92 N.E.2d 288, 325 
Mass. 671—Hiller v. American Tel. 


& Tel. Co., 84 N.E.2d 648, 324 Mass. 
24. 

Nev.—^Walker v. Burkham, 166 P.2d 
161, 63 Nev. 76. 

N.M.—Summerford v. Board of 
Com’rs of Dona Ana County, 298 
P. 410. 36 N.M. 374. 

Neb.— Corpus Juris Bsonudnm Ruotsd 
in Valentine Oil Co. v. Powers, 69 
N.W.2d 160, 164, 157 Neb. 71. 

Ohio.—Myers v. Columbia Cas. Co., 
78 N.E.2d 64. 81 Ohio App. 434. 
Okl.—State v. Oklahoma City. 168 P. 
227, 67 Okl. 18. 

S.D.—Keith v. Schievelbeln, 220 N.W. 
868. 53 S.D. 421. 

Tenn.—Young v. Cumberland Grocery 
Co., 16 Tenn.App. 89. 

Tex.—^Winelnger v. Farmers’ & 

Stockmen’s Loan & Investment 
Ass’n, Clv.App., 278 SW. 932, af¬ 
firmed Com.App, 287 S.W. 1091. 
Utah.—Reid v. Anderson. 211 P.2d 
206, 116 Utah 465. 

Question raised hy demurrer hut not 
pressed hy counsel 

It is the duty of the appellate court 
to uphold, if possible, the Judgment 
of the lower court sustaining a de¬ 
murrer and it may do this by vir¬ 
tue of its views on a Question which 
was properly raised by the demurrer, 
even though it was not pressed in 
the briefs or oral argument. 

Mo—Cherry v. Chorn, 299 S.W. 698, 
221 Mo.App. 1207. 

Zf no oauss of action is alleged 
against estate and the action has 
been treated as one against an ad¬ 
ministrator as such, there will be an 
affirmance. 

Cal.—^Nichols v. Stanley. 146 C. 724, 
81 P. 117. 

98. Ala.—Central of Georgia Ry. Co. 
v. Hinson, 78 So.2d 286, 262 Ala. 
223—^American Life Ins. Co. v. 
Powell, 71 So 2d 872, 260 Ala. 674— 
Ellison V. Norman, 66 So 2d 654, 
266 Ala 610—Faulk v. Faulk, 61 
So.2d 255, 266 Ala. 237—Hammons 
V. Hammons, 153 So. 210, 228 Ala. 
264—First Nat Bank v. Fountain 
Motor Co, 148 So. 817, 227 Ala. 133. 
Ark.—Krause v. Thompson, 211 S.W, 
925, 138 Ark. 671. 

Cal.—Davie v. Board of Regents, 
University of California, 227 P. 243, 
66 C.A. 693. 

Conn.—Turrill v. Erskine, 64 A.2d 
494, 134 Conn. 16—English v. 

Smith. 196 A. 781, 123 Conn. 672. 
Ga.—Hicks V. Hicks, 197 S.E. 878, 186 
Ga. 362. 

Green v. Johns, 72 S.E.2d 78, 86 
Ga.App. 646. 

Idaho.—^Worlton v. Davis, 249 P.2d 
810, 73 Idaho 217—Fortner v. 

Cornell, 163 P 2d 299, 66 Idaho 
612—^American Home Benefit Ass’n 
V. United American Benefit Ass'n, 
126 P.2d 1010, 63 Idaho 764— 
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Wormward v. Brown, 294 P. 331, 50 
Idaho 126—Feehan v. Kendrick, 179 
P. 607, 32 Idaho 220. 

Iowa.—Emmert v. Neiman, 65 N.W. 
2d 606, 245 Iowa 931. 

Kan.—Egnatic v. Wollard, 137 P.2d 
188, 156 Kan. 843. 

Ky.—Landrum v. Louisville & N. R. 
Co., 162 S.W.2d 643, 290 Ky. 724. 

Miss.—Forman ex rel. District At¬ 
torney V. Oberlin, 76 So.2d 66, 
222 Miss. 42. 

Mo.—Tucker v. Diocese of West Mis¬ 
souri, 264 SW. 897. 

Nob.—Oorpus Juris Secundum quoted 
in Valentine Oil Co. v. Powers, 59 
N.W.2d 150, 154, 157 Neb. 71. 

N.M.—^Acequia Del Llano v. Acequia 
De Las Jovas Del Llano Frio, 179 
P. 235, 26 N.M. 134. 

Ohio.—Third Nat. Bank & Trust Co. 
V. Schaefer, 72 N.E.2d 686, 81 Ohio 
App. 177. 

Tex —State v Standard Oil Co , Civ. 
App., 82 S.W.2d 402, reversed on 
other grounds 107 S.W.2d 660, 130 
Tex. 313—Dublin Fruit Co. v. 
Neely, Clv.App., 182 S.W. 406. 

4 C.J. p 664 note 98 [a]. 

99. Ala.—Lucy v. Hall, 87 So 2d 32. 
264 Ala. 273—American Life Ins 
Co. v Powell, 71 So 2d 872, 260 
Ala. 674—Roger v. Jones Cotton 
Co, 173 So. 495, 234 Ala. 103— 
Copeland v. Keller, 129 So. 671, 221 
Ala. 533—Chambliss v. Derrick, 112 
So. 330, 216 Ala. 49. 

Cal—Stowe v. Pritzie Hotels, 282 P. 
2d 890, 44 C2d 416—Colburn v 
Burlingame, 214 P. 226, 190 C. 
697, 27 A L.R 1374 
Modlca V. Crist, 276 P.2d 614, 129 
C.A.2d 144—Bernstein v. Piller, 220 
P.2d 668, 98 C A.2d 441—Mctzcn- 
baum V. Metzenbaum, 196 P.2d 492. 
86 CA.2d 760—Spencer v. Crorkor 
First Nat. Bank of San Fran cl.s- 
co, 194 P 2d 776, 86 C.A 2d 397— 
Sanders v. Allen, 188 P.2d 760, 8.3 
C.A.2d 362—Jensky v. State Bd. 
of Equalization, 156 P.2d 87, 67 C. 
A.2d 612—Feldesman v. McGov¬ 
ern, 112 P.2d 645, 44 C.A.2d 666— 
Buttncr v. American Bell Tele¬ 
phone Co, 107 P.2d 439, 41 C.A.2d 
681—Swasey v. L’Etanche, 62 P 
2d 763, 17 C.A.2d 713—Prudential 
Petroleum Co. v. Peck, 22 P.2d 659, 
132 C.A. 4—Youdall v. Kaufman, 
203 P. 448, 65 C.A. 363. 

Ga.—^Holman v. American Auto. Ins 
Co., 39 S.E.2d 860, 201 Ga. 454 

Kan.—Jones v. Pepper, 176 P.2d 855, 
162 Kan. 353. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Reeves, 167 S.W.2d 761, 289 
Ky. 73—Self v. York, 271 S.W. 666, 
208 Ky. 694. 

Mo.—Fidelity Loan Securities Co. v, 
Moore, 217 S.W. 286, 280 Mo. 315. 

Kelly v. City of Cape Girardeau, 
App., 89 S.W.2d 693—Brice v. Ri- 
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APPEAL & EBROB § 146IK2) 

rather with the question of whether the order is 
correct or whether the demurrer was sustainable on 
any ground stated therein ;2 it may consider all 
the grounds of the demurrer® and is not limited to 


ley, App., 87 S.W.2d 444—Parker 
V. Staley, App, 65 S.W.2d 832— 
Bank of Corning v. Consolidated 
School Dist. No. 6 of Atchison 
County, 37 S.W.2d 982, 226 Mo.App. 
821. 

Mont.—Stevens v. Stock, 66 P.2d 7, 
101 Mont. 669. 

Md.—Lease v. Upper Potomac River 
Commission, 20 A.2d 498, 179 Md. 
643. 

Mass—Arena v. Erler, 14 N.E.2d 
110, 300 Mass. 144. 

Mo.—State ex rel. and to Use of Liv¬ 
ingston County V. Hunt, 162 S.W.2d 
77, 347 Mo. 1160. 

Missouri Power & Light Co. v. 
Lewis County Rural Electric Co¬ 
op. Ass’n, 149 SW.2d 881, 236 Mo. 
App. 1066—Kelly v. City of Cape 
Girardeau, 89 S.W.2d 693, 230 Mo. 
App 137. 

Mont.—Stevens v. Steck, 66 P.2d 7, 
101 Mont. 669. 

Neb.— Oorpas Juris Socnndnm quot- 

•d in Valentine Oil Co. v. Powers, 
59 N.W.2d 160, 154, 167 Neb 71 
Okl.—Collar v. Mills, 126 P.2d 197, 
190 Okl. 481. 

Or.—Murray v. Lamb, 148 P.2d 797, 
174 Or. 239. 

Tex—Zimmerman v. Keith, Civ. 
App. 224 SW. 288. 

Utah—In re Waters' Estate, 113 P. 

2d 1038, 100 Utah 240. 

4 C.J. p 664 note 98 [b] (2). 

Where grounds of demurrer do not 
appear In record, the reviewing court 
IS required to search the pleading to 
ascertain If a tenable ground of de¬ 
murrer existed and. If so, to sustain 
the decree. 

Ala —Barrow v. Lindsey, 169 So. 232, 
230 Ala. 45. 

1. Colo.—Gates v. Hepp, 36 P 2d 
857, 95 Colo. 286—People v. Pain¬ 
less Parker Dentist, 276 P. 928, 85 
Colo 304, certiorari denied Pain¬ 
less Parker Dentist v. People of 
State of Colorado, 50 S.Ct. 25. 280 
U.S. 666, 74 L.Ed. 620. 

Conn.—Azzollna v. Order of Sons of 
Italy, Conte Luigi Cadorna, No. 440, 
179 A. 201. 119 Conn. 681—Giannat- 
tasio V. Sllano, 161 A. 336, 116 
Conn. 299. 

Ky.—Lee v. Hanna, 70 S.W 2d 673, 
263 Ky. 790. 

Mass.—Ratt6 v. Porand, 12 N.E 2d 
102, 299 Mass. 185. 

Mo.—Bushman v. Barlow, 16 S.W.2d 
329, 321 Mo. 1052. 

R.I.—Davis V. Girard, 38 A.2d 774, 70 
R.I. 291. 

Tex.—State v. Standard Oil Co., Civ. 


App., 82 S.W.2d 402—Beldon v. Mc- 
Coll, Civ.App., 21 S.W.2d 87. 

2. Fla —Bryant v. Moss Packing 
Co., 168 So. 713, 118 Fla. 176. 

Idaho.—Telfer v. School Dist. No. 31 
of Blaine County. 296 P. 632, 60 
Idaho 274. 

Kan.—Miller v. Gas Service Co., 130 
P.2d 647, 156 Kan. 829—Turner v. 
Jarboe, 100 P.2d 676, 161 Kan. 687. 
Mo—Moffett V. Commerce Trust Co., 
193 S.W.2d 688, 364 Mo. 1098, ap¬ 
peal dismissed 67 S.Ct. 82, 329 U.S. 
669, 91 L.Ed. 690, rehearing de¬ 
nied 67 S.Ct. 184, 329 U.S. 827, 91 
LEd. 702. 

N.C—Hayes v. City of Wilmington, 
91 S.E 2d 673, 243 N.C. 626. 
Supreme court may consider ex¬ 
planatory memorandum of trial 
court. 

Mo.—Wetmore v. Berger, 188 S.W. 
2d 949, 364 Mo. 158. 

3. Ala.—L. W. Richardson & Co. v. 
Town of Hamilton, 28 So 2d 924, 
248 Ala. 585—First Nat. Bank v. 
Fountain Motor Co., 148 So. 817, 
227 Ala. 133. 

Idaho—Chandler v. Drainage Dist. 
No, 2 of Boundary County, 187 P.2d 
971, 68 Idaho 42. 

Mass—Damiano v. National Grange 
Mut. Liability Co.. 66 N.E.2d 18, 
316 Mass 626, 163 A.L.R. 1402— 
Siegel V Knott, 66 N E 2d 889, 316 
Mass. 626—City of Revere v. Blau- 
stein, 61 N E 2d 772, 315 Mass. 93 
—Bell V. Eames, 39 N.E.2d 682, 310 
Ma.ss 642—Daddario v. City of 
Pittsfield, 17 NE2d 894, 801 Mass. 
652—Maguire v. Buckley, 17 N E. 
2d 170, 301 Mass. 356—Levin v. Re¬ 
liance Co-operative Bank, 16 N.E. 
2d 88, 301 Mass 101. 

Mo.—Missouri I*ower & Light Co. v. 
Lewis County Rural Electric Co¬ 
op. Ass’n, 149 SW.2d 881, 236 Mo. 
App 1056. 

Okl —State v. Oklahoma City, 168 
P. 227, 67 Okl. 18. 

SD—Morris v. lenity Life Ins. Co, 
20 S.E 2d 388, 200 S.C. 166. 
acneral and special grounds 

(1) Where a d«*murrer to a peti¬ 
tion contains both general and spe¬ 
cial grounds, and the trial Judge, 
without specifying the grounds of 
his decision, sustains a demurrer, 
such Judgment will be treated as sus¬ 
taining the entire demurrer on all 
grounds, and the special as well as 
general grounds must be considered 
on review, but, where the Judgment 
of dismissal is based solely on the 
general grounds, the special grounds 
need not be considered. 
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Ga.—Clay t. Smith. 63 S.E 2d 602, 
207 Ga. 610—Interlocken Estates 
V. Bank of Atlanta, 67 S.E.2d 924, 
206 Ga. 670—Burkhalter v. Peo¬ 
ple's Bank. 165 S.E. 749. 175 Oa. 
744. 

Vickers v. Georgia Power Co., 
64 S.E 2d 162, 79 Ga App. 466— 
King V. Investors’ Mortgage & 
Loan Co., 179 S.E. 910, 61 Ga.App. 
236—Martin v. J. M McAfee & 
Co., 122 S.E. 71, 31 GaApp. 690— 
Cook V. McArthur, 120 S E. 661, 31 
Ga.App. 248. 

(2) Where a demurrer containing 
both general and special grounds 
was sustained, the appellate court 
may look to the decree to deter¬ 
mine on what ground the demurrer 
was sustained. 

Miss—Neill v. Wells, 146 So. 341, 
164 Miss. 372. 

(3) Decree sustaining demurrer 
generally would be referred to 
grounds of demurrer going to bill as 
a whole. 

Ala.—Ross Jewelers v State, 72 So. 
2d 402, 260 Ala. 682—Patton v. 
Robison, 44 So 2d 254, 253 Ala. 
248. 

(4) A party who declines to avail 
himself of leave to amend complaint 
after demurrer thereto has been 
sustained, which demurrer is both 
general and special, must stand on 
his pleading as against both grounds 
of demurrer, and if the complaint Is 
objectionable on any one ground. 
Judgment of dismissal must be af¬ 
firmed. 

Cal—Greenwood v. Mooradlan, 290 
P.2d 966, 137 C.A 2d 532—Veterans?’ 
Welfare Bd. v City of Oakland, 
169 P.2d 1000, 74 C A 2d 818—Hen¬ 
dricks V. Osman, 164 1‘ 2d 545, 72 
C.A.2d 466—Casper Lumber Co. v. 
Stowell, 98 P2d 744. 37 C A 2d 68 
—Hays V. Temple, 73 P 2d 1248, 23 
CA2d 690. 

(6) Denial of right to amend com¬ 
plaint is abuse of discretion, if only 
sound basis of order is defect chal¬ 
lenged by special demurrer, in which 
case Judgment for defendant will be 
reversed, even though one or more 
grounds of such demurrer may have 
been good 

Cal.—Arnold v. Howell, 219 P.2d 854, 
98 C.A 2d 202. 

(6) The mere fact that trial court 
sustained demurrer to petition gener¬ 
ally did not make special and gener¬ 
al demurrer only a general demurrer 
or require reversal of Judgment dis¬ 
missing action on plaintifCs’ failure 
to plead further. 
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the reason assigned by the lower court for sustaining 
the demurrer.^ 

However, the appellate court may not sustain the 
upholding of a demurrer for a reason not made 
•a ground of the demurrer.^-® An order sustaining 
a demurrer may not be affirmed on the ground that 
the pleading was defective in another respect where 
such defect has been remedied by amendment;^ and 
where a special demurrer to a petition was im¬ 
properly sustained, the appellate court may not cut 
off plaintiff's right of amendment by affirming on 
the ground that the petition is defective in sub¬ 
stance.® 

Where the trial court properly overruled a de¬ 
murrer, its reason for doing so is immaterial and 
unimportantits order will be sustained even 
though it was based on a wrong ground® or the 
course of procedure by which the result was reached 
is not approved.® Even though the court erred in 
overruling a demurrer, the judgment will not be 
reversed where the case was tried fairly on the 
merits and a correct result was reached.^® 

The judgment may be reversed because a ground 
of general demurrer, which the record shows was 
properly presented in the court below, should have 


been sustained, even though such ground is argued 
for the first time in the reviewing court.^^ 

Ruling on moHon to strike. Where an order strik¬ 
ing a pleading or part thereof states no grounds for 
such action, the reviewing court may look to the 
final judgment to ascertain the reason of the trial 
court.^2 The question for review is whether the 
striking was error and not whether the court was 
right in the theory on which it made the order.^® 
It has been asserted, however, that the striking can¬ 
not be upheld on appeal without sustaining the 
ground on which the motion to strike was based.i^ 
Obviously, a striking on an insufficient ground can¬ 
not be upheld on another ground which is also in- 
sufficient.1® 

Amendment and supplemental pleading. The re¬ 
fusal to allow an amendment is not ground for re¬ 
versal where such refusal was proper for any rea- 
son.i®-® A ruling denying permission to file a sup¬ 
plemental petition will not be disturbed on appeal 
where the supplemental petition was offered too 
late, although the trial court gave an insufficient or 
wrong reason for the refusal.^® A refusal to 
permit an amendment is not ground for reversal 
where the amendment was insufficient in substance, 
although the refusal was not based on that ground 


Neb.—Valentine Oil Co. v. Powers 
69 N.W.2d 160, 167 Neb. 71. 

(7) Demurrers asBigrned to several 
parts of bill would not be reviewed 
where trial court sustained demur¬ 
rer to bill as a whole and entirely 
omitted any reference to errounds of 
demurrer going to parts of bill. 
Ala.—-Morton Hardware Co. v. Bar- 
ranco, 172 So. 109, 233 Ala. 346. 

4. Ala—Montgomery v. Drlnkard 
Auto & Truck Co., 60 So.2d 823, 257 
Ala. 685. 

Cal —Stratford Irr. Diet. v. Empire 
Water Co, 111 P.2d 967, 44 C.A.2d 
61. 

Colo.—Gates v. Hepp, 36 P.2d 857, 96 
Colo. 285. 

4.6 Ala—Kelly v. Kelly, 36 So.2d 
686. 250 Ala 664. 

Iowa—American Mut. Liability Ins. 
Co. V. State Auto. Ins. Ass’n, 72 
N.W.2d 88, 246 Iowa 1294. 

Ohio.—Squire v. Guardian Trust Co., 
66 N.E 2d 651, 88 Ohio App. 37, ap¬ 
peal dismissed 65 N.E.2d 806, 143 
Ohio St. 615. 

5. Cal.—Mackay v. Clark Rig Bldg. 
Co., 42 P.2d 341, 6 C.A.2d 44. 

6. Ky.—Holliday v. Tennis Coal Co., 
32 S.W.2d 998, 236 Ky. 227. 

Chrooad not urged 

Where the trial court erroneously 
euBtained a demurrer to a complaint 
on a certain specifled ground, the 
ordeir sustaining the demurrer will 


be reversed, although the complaint 
was open to demurrer in a particu¬ 
lar to which attention was not call¬ 
ed, either in the trial court or the 
appellate court. 

Cal.—Morgan v. Asher, 193 P. 288, 
49 C.A. 172. 

7. Ga.—Bank of Norwood v. Chap¬ 
man, 92 S.E. 226, 19 Ga.App. 709. 

Kan.—^Edelblute v. Waddell & Reed, 
233 P 2d 767, 171 Kan. 508 
Mont.—Outlook Farmers’ Elevator 
Co. V. American Surety Co. of New 
York, 223 P. 905, 70 Mont. 8. 

Wis—Trustees of Wisconsin State 
Federation of I^abor v. Simplex 
Shoe Mfg. Co., 266 N.W. 66, 216 
Wis. 623. 

8 . Conn.—^Etna Life Ins. Co. v. 
Richmond, 139 A. 702, 107 Conn. 
117. 

8 . Mass—Richards v. Richards, 169 
N.E. 891, 270 Mass. 113. 
OoasideratioB of demurrer uot re¬ 
newed after amendment 
Overruling demurrers filed to the 
original petition is not reversible 
error, where the demurrers were not 
renewed or insisted on after the pe¬ 
tition was materially amended, al¬ 
though the Judge, in overruling the 
demurrers, considered them as cov¬ 
ering the amended petition. 

Ga.—Satlof v. State, 182 S.E. 864, 62 
Ga.App. 208. 

10. Ind.—Kostanser v. State ex rel. 
Ramsey, 187 N.E. 337, 206 Ind. 636. 
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II. Ga.—Payne v. Chambliss, 108 S. 
E. 472, 27 Ga.App. 374 

18. Mo.—Clark Real Estate Co. v. 
Old Trails Inv. Co, 76 S.W.2d 388, 

336 Mo. 1237. 

13. Cal,—Keenan v. Dean, 285 P 2d 
300, 134 C.A.2d 189—Buck v Mor- 
roBsis, 260 P.2d 270, 114 CA.2d 
461. 

Iowa.—Lang v. Waller, 5 N.W 2d 
145, 232 Iowa 966—Walling v. Iowa 
Mut. Liability Ins. Co., 292 N.W. 
167, 228 Iowa 603. 

III. —Trembols v. Standard Ry 

Equipment Mfg. Co., 84 N.E.2d 862. 

337 Ill.App. 36, certiorari denied 
70 S.Ct. 480, 338 U.S. 960, 94 L. 
Ed. 686. 

N.J.—National Sur. Corp. v. Cle¬ 
ment, 42 A.2d 387, 133 N.J.Law 22. 
Okl.—Missouri, K. & T. Ry. Co v. 
Williamson, 180 P. 961, 76 Okl. 36. 

14. Iowa.—Emeny v. Farmers’ Ele¬ 
vator Co. of Iowa Falls, 189 N.W. 
720, 194 Iowa 282. 

15. Wyo.—McGinnis v. Beatty, 204 
P. 340, 28 Wyo. 328. 

15.5 Ga.—Tucker v. Lea, 63 S.E. 2d 
252, 83 Ga.App. 207—Pearce, Young, 
Angel Co. v. Ward, 33 S.E.2d 39, 72 
Ga.App. 89. 

16. Wyo.—^Moshannon Nat. Bank v. 
Iron Mountain Ranch Co., 21 P.2d 
834, 46 Wyo. 266. 

17. Mo.—Hawkins v. City of Spring- 
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but the rejection of an amendment cannot be sus¬ 
tained on the ground that it was not verified where 
the rejection was based on another ground.^® 

§ 1464(3). - Rulings as to Evidence 

The appellate court will not reverie a ruling ae to the 
admlsalon, excluaion, or striking of evidence where the 
ruling is proper on any ground, even though such ground 
differs from the one stated in the objection or ruling. 

A ruling of the trial court on a question of evi¬ 


dence is binding on the appellate court as the law 
of the case where it was accepted or not assailed 
or excepted to by the party adversely affected there- 
by.i® 

The admission, exclusion, striking, or refusal to 
strike evidence is not reversible error where it is 
proper on any ground ,20 even though not proper 
on the ground stated in the objection or ruling.^l 
In such case it is immaterial on what ground the 
objection or ruling was made22 or whether such 


field, 186 S.W. 576, 194 Mo.App. 
151. 

X8« Ga—City of Elberton v, Auld, 
110 SE. 424, 28 Ga.App. 60—O'Kel¬ 
ly V. Welch, 89 S.E. 76, 18 Ga.App. 
157—Early v. Hampton, 82 S.E. 669, 
15 Ga.App. 95. 

Ky —Caldwell County v. Durret 

Const. Co., 203 S.W. 291, 180 Ky. 
594. 

19. Ark—School Dlat. No. 65 v. 
Wrlsrht, 42 S.W.2d 556, 184 Ark. 
405. 

Mass.—S. E. Hand Transp. Co. v. 
Boston & M. R. R., 173 N.E. 647, 
273 Mass. 327. 

N.J.—Berkowitz v. Lyons. 119 A. 20, 
98 N.J Law 198, 

R I —Moran v. Moran, 160 A. 619, 52 
HI 291. 

Tex—limes v. First Guaranty State 
Bank of Aubrey, Com App., 243 S. 
W. 972. 

Chansre of view by trial court 

Fact that, on offer of evidence of 
s:ood character of witness, trial court 
ruled that reputation of witness had 
not been attacked, held not to affect 
determination of reviewing court 
whether such evidence was admissi¬ 
ble, where trial court overruled ob¬ 
jections to admission of testimony 
subsequent to such ruling 
Mo—Drake v. Thym, 97 S.W.2d 128, 
231 Mo App. 383, certiorari quash¬ 
ed State ex rel. Thym v. Shaln, 
104 SW.2d 237, 340 Mo. 927. 

Bnle held Inapplicable 
S.C —Satcher v. Woodmen of the 
World Life Ins. Soc., 18 S.E.2d 
623, 199 SC. 69. 

80. US —Corpus Juris Secundum 
cited in Navajo Freight Linos v 
Mahaffy, C.A N.M., 174 F.2d 306, 
308. 

Ala.—Louisville & N. R. Co. v. Scott, 
167 So. 672, 232 Ala. 284—Houston 
V. Town of Waverly, 142 So. 80. 
225 Ala. 98—Briggs v. Birming¬ 
ham Ry., Light & Power Co., 69 
So. 926, 194 Ala. 278. 

Cal.—^Wilcox V. Berry, 196 P.2d 414, 
32 C.2d 189. 

Patrick V. Superior Court In and 
for City and County of San Fran¬ 
cisco, 88 P.2d 466, 189 C.A. 1— 
Bohn v. Gruver, 296 P. 891, 111 C. 
A. 386—Coalinga Mohawk Oil Co. 


V. Standard Oil Co.. 214 P. 266, 60 
CA. 704. 

Ind—Hitt V. Carr. 109 N.E. 466, 62 
Ind.App. 80. 

Iowa.—Ruebel Bros. v. American Ex¬ 
press Co., 180 N.W. 658, 190 Iowa 
600. 

Mass.—Palm v. Kulesza, 181 N.E. 2d 
472, 333 Mass. 461. 

Mo.—Gates v. Dr. Nichols' Sanatori¬ 
um. 66 S.W.2d 424, 331 Mo. 764. 

Rubinstein v. New York Life Ins. 
Co. App., 153 S.W.2d 760—Tinsley 
V. Washington Nat. Ins. Co., App., 
97 S.W.2d 874—Woolfolk v. Home 
Ins. Co, App., 202 S.W. 627. 

NH—Kier v. Parks, 104 A. 158, 79 
N.H 67. 

4 C.J. p 662 note 86. 

Where the trial court found the 
evidenoe too remote to be of value, 
an exception to its exclusion pre¬ 
sents nothing for consideration. 

N.H.—Harvey v. Provandie, 141 A. 
136, 83 N.H. 236. 

Buie held inapplicable 
Mo—Runnels v. Allen's Adm'r, App., 
169 S.W.2d 73. 

21. Cal.—Laiblin v. San Joaquin 
Agr. Corporation. 213 P. 629, 60 
C.A. 616. 

Dowd V. Dowd, 246 P.2d 339, 111 
CA,2d 760. 

Conn.—Saporiti v, Austin A. Cham¬ 
bers Co, 58 A.2d 387, 134 Conn. 
476—Witek V. Town of Southbury, 
42 A.2d 843, 132 Conn. 104. 

Ga.—Lamon v. Perry, 125 S.E. 907, 
33 Ga App. 248. 

Idaho.—Servel v. Corbett. 290 P. 200, 
49 Idaho 536. 

Iowa—Western Fruit ft Candy Co. v. 
McFarland, 174 N.W. 57, 188 Iowa 
204—Smay v. Roberts, 164 N.W. 
236—^Worez v. Des Moines City 
Ry. Co., 156 N.W. 867, 176 Iowa 1— 
In re Crlsslck’s Will, 166 N.W. 
416, 174 Iowa 397. 

Ky.—Graefenhan v. Rakestraw, 180 
S.W.2d 66, 279 Ky. 228. 

Mass —Epstein v. Boston Housing 
Authority. 68 N.E.2d 135, 817 Mass. 
297. 

Minn.—Zywlec v. City of South St. 
Paul, 47 N.W.2d 466, 234 Minn. 18 
—Davis v. Reichert, 266 N.W. 866, 
197 Minn. 287. 

Mo.—Eller v. Crowell, 238 S.W.2d 
810. 
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Cain V. St. Louis Public Service 
Co., App., 69 S.W.2d 734—McNulty 
V. Atlas Portland Cement Co., App., 
249 S W. 730. 

Ohio—^Washington v. Levinson, 86 
N.E 2d 161, 66 Ohio App. 461. 

Pa—Baker v. Detrich, 110 A. 747. 
268 Pa. 76. 

S.C.—Ivester v. Fowler, 96 S.E. 164, 
109 S.C. 424. 

Tex.—Odom v. Empire Building ft 
Loan Ass’n, Civ.App., 134 S.W.2d 
1053, error dismissed, judgment 
correct—Ferguson v. Coleman, Civ. 
App.. 208 S.W. 671. 

Vt.—Crowley v. Goodrich, 44 A.2d 
128, 114 Vt. 304, 162 A L.R. 691— 
Bristol V. Noyes, 174 A. 924, 106 Vt 
418—Donovan v. Towle, 134 A. 
588, 99 Vt. 464. 

Va —Bray v. Boston Lumber ft Build¬ 
ers' Corporation, 172 S.E. 296, 161 
Va. 686. 

Wash—Raborn v. Hayton, 208 P.2d 
133, 34 Wash 2d 106. 

4 C.J. p 664 note 99, p 666 note 1. 

Buliags to the contrary 

(1) Where the court excluded a 
transcript of the evidence given at 
a former trial because not preserved 
in the bill of exceptions, and not for 
lack of due diligence to obtain at¬ 
tendance of witnesses, the exclusion 
will not be sustained on the latter 
ground. 

Mo.—Welp V. Bogy. 277 S.W. 600. 
218 Mo App. 414. 

(2) In an action by a passenger 
for injuries sustained when an at¬ 
tempt was made to eject him for re¬ 
fusal to pay cash fare, where the 
only ground on which proffered tes¬ 
timony as to whether the car crew 
had used more than necessary force 
was rejected was that the railway's 
employees did not use enough force 
to remove plaintiff from the car, 
plaintiff appellee will not be heard 
to urge to sustain ruling that the 
question was not properly framed 
and called for a conclusion. 

Cal.—^Wasserman v. Los Angeles Ry. 
Corporation, 193 P. 130, 184 C. 202. 

22. Cal.—Careaga v. Moore. 284 P. 
121, 70 C.A. 614. 

Ga.—Gordon v. Spellman. 96 S.E. 
1006, 148 Ga. 894. 

Ind —Roper v. Cannel City OH Ca« 

I #121 N.E. 96. 68 IniLApp. 637. 
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§ 1464(3) APPEAL & ERROR ' 

'^bund is good;^^ Rnd the sufficiency of the feeson 
•need not be considered.*^ 

In some jurisdictions, the exclusion of evidence 
on a general objection will be upheld if correct on 
any ground but where the evidence is excluded 
on the basis of a specific objection, other possible 
grounds cannot be availed of to support the rul- 
ing.**-i® The exclusion of evidence will not be 
upheld on a ground not urged where the objection 
could have been cured if made.*^-i® 

Where relevant evidence was objected to and ex¬ 
cluded on the ground that it was irrelevant, a re¬ 
versal cannot be avoided on the ground that the 
question put to the witness was improper in form 
in the absence of an objection to the form of the 
question at the time it was propounded.*^ The 
exclusion of relevant evidence cannot be upheld on 


5 GJ.S. 

the ground that it was offered too late where it was 
not excluded on this ground.** 

Where the record does not show the reason for 
a ruling on evidence, the ruling will be upheld if it 
is sustainable on any ground,*^ and an exclusion 
of evidence will be assumed to have been based on 
the tenable, rather than the untenable, objection to 
its admission.**^’* It has been held that the errone¬ 
ous admission of evidence for a certain purpose may 
not be upheld on the ground that the evidence was 
admissible for a different purpose.*^*!® 

In reviewing a judgment sustaining a demurrer 
to the evidence, the appellate court must determine 
whether the judgment was proper, regardless of the 
theory on which it was based.** The judgment 
may be sustained on grounds other than those 
deemed valid by the trial judge.** 


Ma«8.—^Mathews v. Orlandella, 69 N. 

E.2d 571, 320 Maas. 886. 

Mont.—Meinecke v. Intermountain 
Transp. Go., 66 P.2d 680. 101 Mont. 
816. 

N.Y.—^Hoffman v. Manhelm, 169 N. 

T.8. 686. 

Ohio.—Hansen v. Goets. App.. 46 N. 
B.2d 293. 

Or.—Rlley v. Good, 18 P.2d 222, 142 
Or. 155. 

as. Conn.—^Woodward v. City of 
Waterbury, 155 A. 825, 113 Conn. 
467. 

Iowa —^Kent State Sav. Bank v. 
Campbell, 228 N.W. 403, 208 Iowa 
341—Jenkins v. Robinson. 188 N. 
W. 766, 194 Iowa 972—Wheeler v. 
Schilder. 167 N.W. 634. 183 Iowa 
623. 

Mass.—Raymond v. Stone. 141 N.E. 
100, 246 Maas. 421. 

Mo.—Hackett v. Dennison, 19 S.W. 

2d 641, 223 Mo.App. 1218. 

Mont.—Meinecke v. Intermountain 
Transp. Co.. 66 P.2d 680, 101 Mont. 
316. 

Ohio.—Koch V. Pond, 19 Ohio App. 1. 
04. Md.—Jordan v. James & Holm- 
strom Piano Co.. 117 A. 366, 140 
Md. 207. 

94.5 N.Y.—BloodRood v. Lynch. 66 
N.E.2d 718, 293 N.Y. 808. 

84.10 N.Y.—^BloodfiTOod V. Lynch, su¬ 
pra. 

Tenn.—^Middle Tennessee R. Co. v. 
McMillan. 184 S.W. 20. 134 Tenn. 
490. 

Best svidsnos 

The exclusion of testimony under 
a general ruling that it was imma¬ 
terial cannot be sustained on appeal, 
on the ground that the evidence of¬ 
fered was not the best testimony 
and was therefore incompetent. 

N.Y.—Hemandes v. Brookdale Mills, 
185 N.Y.S. 485, 194 App.Div. 869. 
Xmlsva&oy; rsmotsasss 
Where the court excluded relevaht 


evidence on the ground of irrelevan¬ 
cy, and not because it was too re¬ 
mote and indefinite, the court on 
appeal will hold the exclusion erro¬ 
neous. without regard to the question 
of whether the evidence was too re¬ 
mote. 

Conn.—Gra Rock Spring Co. v. Cen¬ 
tral New England Ry. Co., 105 A. 
860, 98 Conn. 77. 

94.16 S.D.—Larson v. Dougherty, 29 
N.W.2d 883. 72 S.D. 43. 

Bvidsaoe aot wlthla Issues 

Where evidence of fraudulent rep¬ 
resentation of broker that vendor 
had paid for sidewalk improvement 
was erroneously excluded as hearsay, 
and was not objected to on grround 
that it was not within Issues raised 
by complaint which charged fraud 
consisted of falsely representing that 
property was free from encumbrance, 
and had such objection been made 
purchaser would have been entitled 
to amend complaint to include issue 
raised by offer of proof, exclusion 
of evidence would not be sustained 
on basis of inadmissibility of testi¬ 
mony on ground not urged. 

S.D.—^Larson v. Dougherty, 29 N.W. 
2d 383, 72 S.D. 43. 

98 . Mo.—^Rogers ▼. St. Avit, App., 
60 S.W.2d 698. 

86. Mo.—McKenzie Carpet Co. v. 
Leffler, 184 S.W. 905, 192 Mo.App. 
608. 

N.H —Steinfleld v. Monadnock Mills, 
123 A. 224, 81 N.H. 162. 

87. Mass.—^Rubin v. Town of Ar¬ 
lington. 99 N.E.2d 30. 327 Blass. 
382. 

N.H.—Russo V. Slawsby, 146 A. 608, 
84 N.H. 89. 

Tenn.—North Carolina Mut. Life Ins. 
Co. V. Banks, 146 S.W.2d 64. 24 
Tenn.App, 660. 
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Pailure to stats raasoa doss aot rea¬ 
der mliag erroneous 

Ind.—^Vandalla Coal Co. v. Butler. 119 
N.E. 84. 68 Ind.App. 245. 

Where ohjeotloas to testimony are 
general, the rulings of the trial court 
will be referred to any valid ground 
of objection. 

Ala.—Louisville & N. R. Co. v. Scott, 
167 So. 672, 232 Ala. 284—Jefferson 
V. Republic Iron & Steel Co., 93 
So. 890. 208 Ala. 143. 

Ooaslderatioa by reviewing court 
Where the record does not dis¬ 
close the reason for rejecting certain 
testimony, the reviewing court must 
consider whether it was admissible 
on any ground 

Mass—Eldredge v. Barton, 122 N.E. 
272, 282 Mass. 183. 

Bemote evidence 

No question of law is presented 
by an exception to the exclusion of 
evidence, which it is conceded might 
have been excluded on the ground 
of remoteness, where the case does 
not show whether it was excluded as 
a matter of law or as a matter of 
discretion. 

N.H.—Cross V. Berlin Mills Co., 106 
A. 411, 79 N.H. 116. 

97.6 Mass.—Rubin v. Town of Ar¬ 
lington, 99 N.E.2d 30, 327 Mass. 
882. 

87.10 N.Y.—Gill V. Montgomery 
Ward & Co., 129 N.Y.S.2d 288, 28^ 
App.Div. 86. 

88. Kan.—Johnson v. Farmers & 
Bankers Life Ins. Co., 244 P.2d 
199. 173 Kan. 8. 

Mo.—Beckman v. Kinder, 166 S.W.2d 
811, 237 Mo.App. 52—Southern 

Surety Co. v. Goltra, App., 9 S.W. 
2d 661. 

Okl.—Stokes v. Rodman. 99 P.2d 499, 
186 Okl. 617. 

99. Kan.—^Wolf v. Rich. 121 P.2d 
I 270, 154 Kan. 636. 
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The mere fact that the trial dyvLTt, in a case tried 
without a jury, gave erroneous reasons for not con¬ 
sidering certain testimony is not ground for reversal 
of a judgment rendered on sufficient evidence in the 
absence of a showing that the court would not have 
rendered the judgment but for the erroneous rea¬ 
sons given.*® Although a memorandum of the trial 
judge states that what occurred after a certain date 
is not important, the memorandum read as an en¬ 
tirety may make it clear that the trial judge did 
not say, or intend to say, that he had disregarded 
or refused to consider and weigh evidence of what 
occurred after the specified date, but rather that 


he had weighed such evidence and determined it to 
be unimportant*^ 

§ 1464(4). -Dismissal or Nonsuit 

The appellate court will not reverae a Judgment of dit* 
miaaal or nonault If It la correct on any legal ground. 

An appellate court, in reviewing a judgment of 
dismissal or nonsuit is ordinarily not confined to 
the ground assigned by the lower court but may 
consider any other legal ground or valid reason for 
the judgment** and affirm the judgment where it is 
correct on any legal ground,** even though the 
ground or reason stated by the lower court is er¬ 
roneous.*^ 


Okl.—Seneca Co. v. Doss, 168 P. 576, 
69 Okl. 149. 

30. Tex.—Benton v. Benton, Civ. 
App., 46 S.W.2d 260. 

31. Conn —Goff redo v. Maxen, 111 A. 
622, 96 Conn. 446. 

32. Cal—Jackson v. Underwriters* 
Report, 69 P.2d 878, 21 C.A 2d ,501 

Kan.—Asendorf v. Common School 
Dist. No 102 of Sedgwick County, 
266 P 2d 309. 176 Kan. 601. 

Mich—Carey v. Levy, 45 N.W.2d 
362, 329 Mich 468. 

Mo.—Rlppe V. Sutter. 292 SW.2d 86. 

N.J.—Healey v. Braested, 120 A. 12, 
98 N J Law 620. 

N.M.—Jones v. Board of School Di¬ 
rectors of Independent School Dlst 
No. 22. San Juan County, 280 P.2d 
231, 55 N.M. 196. 

N.C —Standard Trust Co, of New 
York V. Commercial Nat. Bank, 81 
S.E 1074, 166 N.C. 112. 

Pa—Ehrlich v. U. S. Fidelity & 
Guaranty Co., 61 A 2d 794, 356 Pa 
417. 

R.I.—Houle V. Guilbeault, 40 A 2d 
438, 70 R.I. 421. 

Utah—Knox v. Snow, 229 P.2d 874, 
119 Utah 622. 

4 C J. p 667 note 44. 

33. Ariz.—Craft v. Cannon, 121 P.2d 
421, 68 Arlz. 467. 

Cal.—Isaacs v. City and County of 
San Francisco, 167 P.2d 221, 73 C. 
A.2d 621—Bzmlrlian v. Otto, 34 P. 
2d 774, 189 C.A. 486. 

Ga.—T. M. Donnelly Co. v. Milligan, 
140 S.E. 918, 37 Ga App. 680. 

Ill.—First Mission Covenant Church 
of Rockford, Ill., v. Rockford 
Broadcasters, 66 N.E.2d 632, 324 
IU.APP. 8. 

Miss.—OorpuB JarlB oited In Lee v. 
Memphis Pub. Co., 14 So.2d 361, 
353, 195 Miss. 264. 

N.J.—Dlkowskl V. Metropolitan Life 
Ins. Co., 24 A.2d 178, 128 N.J.Law 
124—^Adams v. Olsen, 161 A. 696, 
107 N.J.Law 288. 

Tex.—^American Nat. Bank of Okla¬ 
homa V. Garland, Com.App., 286 S. 
W. 662. 


Utah—Nunnelly v. First Federal 
Building & Loan Ass'n of Ogden. 
154 P2d 620. 107 Utah 847, re¬ 
hearing denied 159 P.2d 141, 107 
Utah 379. 

Wls.—McClutchev v. Milwaukee 

County. 300 N.W. 224. 239 Wls 139. 
137 A.L.R. 628. rehearing denied 
300 NW. 917. 239 Wls. 139. 137 A. 
L.R. 630. 

4 C.J. p 662 notes 89, 90. 

Ziaolc of Jurisdiction 

A judgment of dismissal rendered 
by a court having no Jurisdiction will 
bo affirmed although based on 
grounds other than the jurisdictional 
one 

Colo—In re Relgan, 156 P. 699, 61 
Colo 133. 

Ky—Cole v. Ridings, 111 S.W.2d 
605. 271 Ky. 158. 

Where record does not idiow that 
only one point was ooneldered by the 

trial court, respondent Is well with¬ 
in his rights in showing that the 
trial court was justified in its action 
for nnv reason. 

Cal —Thomson v. Mortgage Inv. Co., 
278 P. 468, 99 C.A. 206. 

34. Ga.—Lancaster v. Brandt, 13 S. 
E 2d 616, 64 Ga App. 429—Spikes 

V. Sasnett, 91 S.E. 789, 19 Ga.App. 
479 

Ill.—Village of Donton v. Harms, 63 
N.E 2d 786, 327 Ill App. 107. 

Mass.—^Nichinson v. Limon, 45 N.E. 
2d 477, 312 Mass. 467—Merchants 
Mut. Cas. Co. V. Leone, 9 N.E. 2d 
652, 298 Mass. 96. 

Minn.—Reliance Elevator Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., 166 N. 

W. 867, 139 Minn. 69. 

Mont.—Barry v. Badger, 169 P. 84, 
64 Mont. 224—Cooper v. Romney, 
141 P. 289, 49 Mont. 119, Ann.Cas. 
1916A, 596. 

N.J.—lulluccl V. Rice, 82 A.2d 459, 
130 N.J.Law 271—^Roblns v. Mack 
International Motor Truck Corpo¬ 
ration, 168 A. 649, 107 N.J.Law 286 
—Finnegan v. Goerke Co., 147 A. 
442, 106 N.J.Law 59. 

Ohio—^Williams v. Goodwin, 104 N. 
E.2d 81, 90 Ohio App. 169. 
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' Tenn.—^Hobson v. Hobson, 201 S.W. 

2d 669, 184 Tenn. 484. 

Wash.—Trudeau v. Pacific States Box 
& Basket Co., 148 P.2d 453, 20 
Wa8h.2d 661. 

Wls.—Ledvina v. Ebert, 296 N.W. 
110, 237 Wls. 868—Vlereg v. South¬ 
western Wisconsin Gas Co., 248 N. 
W 776, 212 Wls. 394. 

4 C.J. p 666 notes 8, 6. 

Zt iB immaterial whether the 
ground, reason, or theory on which 
the court acted in granting a dis¬ 
missal or nonsuit Is correct or er¬ 
roneous where the result or conclu¬ 
sion is correct. 

Ill—Chicago Title & Trust Co. v, 
Schwartz, 171 N.E. 169, 339 Ill. 
184. 

Mont.—Advance - Rumely Thresher 
Co. V. Kruger, 16 P 2d 1102, 93 
Mont 66, 86 A L.R. 1053—Cotton 
V. Osterberg, 292 P. 908, 88 Mont. 
383—Henrold v. Gregson Hot 
Springs Co., 168 P. 824, 62 Mont. 
447. 

Or—Hudson v. Goldberg, 262 P. 223, 
123 Or. 339. 

4 C.J. p 664 note 98 [b] (1). 

Disoretlouary refusal to oonsldeir oth¬ 
er grounds 

Where motion to dismiss set forth 
several grounds, but was sustained 
as to only one of those grounds, and 
that ground did not warrant dis¬ 
missal, the supreme court exercised 
its discretion and declined to consid¬ 
er whether the remaining grounds 
of the motion were well taken. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, 97 P.2d 391, 44 N.M. 59. 

Voluntary nonsuit 

Where trial judge’s remarks indi¬ 
cated that he granted plaintiff’s mo¬ 
tion for voluntary nonsuit, made aft¬ 
er trial had commenced, under erro¬ 
neous theory that plaintiff was enti¬ 
tled to take nonsuit as a matter of 
right, such grant held ground for 
reversal, although Judge could have 
made it in exercise of discretion. 

S.C.—Cummingham v. Independence 
Ins. Co., 189 S.E. 800, 182 S.C. 620. 
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§ 1464(4) APPEAL & ERROR 


This is true where the proper ground was stated 
in the motion for dismissal or nonsuit^^ and accord¬ 
ing to some authorities it is true regardless of 
whether or not the proper ground was made a 
ground of the motion,3® provided the defect is one 
which could not have been cured,®®-® However, a 
dismissal or nonsuit will not be sustained on a 
ground not raised below if the defect might have 
been cured if raised in the lower court.®®-^® 

In some jurisdictions, however, the appellate court 
will not consider or sustain a nonsuit on grounds 
additional to those on which it was granted;®^ and, 
where the trial court was mistaken as to the sole 
ground on which it made an order dismissing the 
cause, a reversal is necessary.®® 

It has been held that a nonsuit based on insuffi¬ 
ciency of the evidence cannot be sustained on other 
grounds expressly rejected by the trial court.®® ® A 
dismissal entered for another and different reason 
cannot be upheld on the ground of a defect in the 
petition which is amendable®® or not jurisdictional.^® 


Where the record does not show on what ground 
the court based its decree of dismissal, but does show 
ample justification for its action, the decree will be 
affirmed.®! 

Interlocutory orders granting plaintiffs motions to 
strike defenses and impliedly recognizing the com¬ 
plaint as good on its face are not binding on the 
appellate court on appeal from a judgment dismiss¬ 
ing the complaint.®® 

Denial of motion. In reviewing the denial of a 
motion for nonsuit, the appellate court will not con¬ 
sider a contention which was not suggested to the 
trial court as a reason for granting the motion.®® 
Where, in denying a motion for nonsuit, the trial 
judge reached the proper conclusion, although on a 
wrong principle, his ruling will not be disturbed.®® 

Setting aside nonsuit. Where the court did not 
specify its reasons for sustaining a motion to set 
aside a nonsuit, the reviewing court will examine the 
record to see if the order can be sustained for any 


85. Cal.—Montanez v. Beard, 278 P. 
868. 207 C. 379. 

Dlneen v City and County of 
San Francisco, 101 P.2d 736, 38 C. 
A.2d 486~--Gm v. Johnson, 48 P 2d 
139, 8 CA2d 369 —Montanez v. 

Beard, 291 P. 896, 108 CA. 685. 
Iowa.—Rosensteln v. Smith, 257 N. 

W. 897. 218 Iowa 1381. 

Miss.—Lee v. Memphis Pub. Co., 14 
8o.2d 361, 195 Miss. 264, 152 A.L.R. 
1428. 

Mont.—Solberg: v. Sunburst Oil & 
Gas Co., 246 P. 168, 76 Mont, 254. 
Utah.—Burnlngham v. Burke, 246 P. 
977, 67 Utah 90. 46 A.L.R 466. 

86. Cal.—Anchester v. Keck, 4 P.2d 
934. 214 C. 207. 

Jones V. City of South San Fran¬ 
cisco, 216 P.2d 26. 96 C.A 2d 427— 
In re Rablnowitz’ Estate, 135 P.2d 
679, 68 C.A.2d 106—Wilson v. Wil¬ 
son, 130 P.2d 782, 66 C.A.2d 421— 
Wood V. Powers, 128 P.2d 664, 60 
C.A.2d 681—Balian v. Kalian’s Mar¬ 
ket, 119 P.2d 426, 48 C.A.2d 150— 
Knecht v. Lombardo, 91 P.2d 917, 
83 C.A.2d 447—In re Velladao’s 
Estate, 88 P 2d 187, 31 C.A.2d 355 
—Hanrahan-Wilcox Corp. v. Jeni- 
Bon Machinery Co., 73 P.2d 1241, 
23 C.A.2d 642—Jackson v Under¬ 
writers’ Report, 69 P.2d 878, 21 C. 
A.2d 691—Elliott v. Haskins, 67 P. 
2d 698, 20 C.A,2d 691. 

N.J.—Thompson v. Van Hise, 46 A. 
2d 182, 138 N.J.Law 624. 

WUer# motion for nonsnlt need not 
•peolfy pnrtlonlnr rensons, the singrle 
question, where no other rulings are 
involved, is whether for any reason 
plaintiff has failed to make out a 
prima facie case. 

Conn.—Lewis v. Scoville, 108 A. 601, 
94 Conn. 79. 


36.6 Cal.—Lawless v. Calaway, 147 
P.2d 604. 24 C 2d 81. 

Cullen V. Spremo, 298 P.2d 679, 
142 C.A.2d 225 

King v. Curtis. 284 P 2d 983, 133 
C.A.2d Supp 806. 

36.10 Cal—Cullen v. Spremo, 298 
P.2d 679, 142 C.A.2d 225 
N.Y —Mandel v. Liebman, 100 N E 
2d 149, 303 N.Y. 88. 

37. S C —Baker v. Hartford Fire 
Ins. Co., 11 SE2d 434, 195 SC 373 
—Gobbel V. Columbia Ry., Gas & 
Electric Co., 93 S.E. 137, 107 S.C. 
367. 

Whore no additional sustaining 
grounds have been filed by respond¬ 
ent, the appeal is necessarily confined 
to a consideration of the ground on 
which the nonsuit was ordered, 

S.C.—Burkhaltor v. Townsend, 158 S. 
E. 221, 160 S.C 134. 

38. Wash.—^Alaska Junk Co. v. Mc¬ 
Pherson - Fenstamaker - White- 
house Co.. 212 P. 185, 123 Wash. 
264. 

38.5 R.I.—Goulet v. Coca-Cola Bot¬ 
tling Co. of R. I.. 116 A.2d 178. 
Decision not otherwise revlewable 
Pact that case was properly before 
supreme court only because plalntllT 
claimed that trial justice erred in up¬ 
holding the third ground of defend¬ 
ant’s motion for nonsuit should not 
open the door in supreme court to 
an argument by defendant that the 
trial justice erred in rejecting the 
first two grounds of its motion for 
nonsuit. 

R.I.—Goulet V. Coca-Cola Bottling 
Co. of R. I., supra. 

39. Ga.—^Rose v. Hines, 104 S.E. 
784, 26 Ga.App. 791—Burton v. 
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Wadley Southern Ry. Co., 103 S.E. 
881, 26 Ga App. 699. 

40. N.Y —Waitt Const. Co v. Lor- 
ainc, 179 N.Y.S 167, 109 Misc. 527. 

41. Colo—Huddleston v. Ingersoll 
Co., 123 P2d 1016. 109 Colo. 134. 

Idaho—Rougle v. Turk, 283 P.2d 
916, 76 Idaho 427. 

Ill —Lunt V. Lorschelder, 121 N.E. 
237, 285 Ill. 689. 

N M —I’ankey v. Hot Springs Nat. 

Bank. 97 P 2d 391, 44 N M. 69. 

Okl —Hightower v. Glenn, 179 P.2d 
127, 198 Okl. 428. 

General motion 

(1) On appeal from a Judgment of 
nonsuit, where the motion for non¬ 
suit was general in its terms, the 
appellate court will con.slder only the 
question actually decided and liti¬ 
gated at the trial. 

N.Y.—Di Caprio v. New York Cent. 

R. Co., 178 N.Y.S. 626, 189 App. 
Div. 279. 

(2) V/here trial court sustained de¬ 
fendant’s motion to dismiss petition 
generally. Judgment must be affirm¬ 
ed if there is any meritorious ground 
set up in the motion to Justify its 
sustention. 

Mo.—Anderson v. Biscoe, App., 201 S. 
W.2d 432. 

48 . U.S.—Heydemann v. Westing- 
house Electric Mfg. Co., C.C.A.N. 
Y., 80 P,2d 837. 

43. N.J.—Levy v. Goilln, 188 A 308, 
6 N.J.Misc. 786. 

44 . Kan. — Leonard v. Kansas City 
Public Service Co., 204 P.2d 760, 
167 Kan. 61. 

S.C.—Sheriff v. City of Easley, 183 

S. E. 311, 178 S.C. 604. 
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APPEAL & ERROR §§ 1464(4)-1464(5) 


reason specified in the motion.^^ ^ judgment set¬ 
ting aside or denying a nonsuit in a negligence ac¬ 
tion will be upheld on appeal if the evidence sustains 
one or more grounds of negligence.^® 

§ 1464(5). - Direction of Verdict 

The action of the lower court In granting or denying 


a motion for a directed verdict will be upheld on appeal 
If auetainable on any ground. 

The appellate court will sustain a directed ver¬ 
dict or the judgment based thereon where the ver¬ 
dict was demanded or required for any reason, 
regardless of the reason of the trial court^® and even 
though the reason assigned or ground relied on by 
the trial court is unsound, untenable, or erroneous.^® 


45. Mo.—^Whitfield v. Union Electric 
Light & Power Co.. 271 S.W. 62. 

48. Mo.—Adams v. Atchison, T. & 
S. F. Ry. Co., 280 S.W.2d 84—Gu- 
bernlck v. United Rys. Co. of St. 
Louis, 217 S.W. 33. 

47. Ari*.—Cowen v. Valley Nat. 
Bank. 193 P.2d 918, 67 Ariz. 210— 
Ridara Livestock Co. v. Agricul¬ 
tural Products Co., 150 P.2d 761, 
61 Ariz. 473. 

Cal.—United Air Services v. Samp¬ 
son, 86 P.2d 366, 30 CA.2d 135. 

Ga—Grace v. Rouse, 44 S.E.2d 762, 
202 Ga. 720—Georgia Power Co v. 
City of Decatur. 182 S.E. 32, 181 
Ga. 187. 

Ind—Bailey v. London Guarantee & 
Accident Co., 121 N.E. 128, 72 Ind. 
App 84. 

Ky—National Life & Accident Ins 
Co. V. Wallace, 289 S.W. 219, 217 
Ky. 160. 

Me—Witherly v. Bangor & A. R. Co., 
158 A 362. 131 Me 4. 

Mass—Payne v. R. H White Co., 49 
NE2d 426, 314 Mass 63—Ferris 
V. Boston & M. R. R., 197 N.E. 606, 
198 Mass 629. 

Mich—Draws v. Levin, 62 N.W.2d 
180, 332 Mich. 447. 

Minn.—Donato v. Minneapolis St. Ry. 
Co., 66 NW2d 308, 238 Minn. 176 
—Pangolas v. Calvet, 297 N.W. 
741, 210 Minn, 249. 

N.M.—Narvalz v. Santa FO, N. W. 

Ry. Co , 296 P. 675, 35 N.M. 303. 
Ohio.—Boswell v. Security Life Ins. 

Co., 26 Ohio CirCt..N.S.. 386. 

Tex.—Hines v. Massachusetts Mut. 
Life Ins Co.. Civ App., 174 S.W.2d 
94—Maffl V. O’Neil, Civ.App, 138 
S.W.2d 134, affirmed Wellington Oil 
Co. of Delaware v. Maffi, 160 S W. 
2d 60, 136 Tex. 201—Parmer Coun¬ 
ty v. Smith, Civ.App., 47 S.W.2d 
883. 

4 C.J. p 662 note 88. 

Zf complaint failed to state suffl- 
oleat facts, a Judgment for defend¬ 
ant on a directed verdict must be 
affirmed. 

Mont.—Bray v. Cove Irr. DisL, 884 
P. 639, 86 Mont. 662. 

Zf the nadlspnted evidence estab¬ 
lishes the right of appellee to recov¬ 
er on any ground, the Judgment en¬ 
tered on a verdict rendered on a per¬ 
emptory instruction will be affirmed. 
Ark.—New Tork Life Ins Co. v. 
Adams, 285 S.W. 412, 151 Ark. 123. 


Support for directed verdict may 
be Invoked on any ground by the par¬ 
ty in whose favor it was directed. 
Mass.—Beaumier v. Inhabitants of 
Town of Heath, 186 N.E. 6, 282 
Mass. 312. 

To Justify reversal. It must appear 
from the assigned errors or the face 
of the record that under no theory 
was a directed verdict warranted. 
Tex—Cox V. Rio Grande Valley Tel¬ 
ephone Co., Civ.App., 13 S.W.2d 
918. 

Additional grounds need not be con¬ 
sidered 

Whether operation of still four 
months prior to Are warranted di¬ 
rected verdict for insurer sued on 
Are policy insuring a building while 
occupied as a store and dwelling 
would not be decided, where direc¬ 
tion was warranted by use of build¬ 
ing to store bananas at time of Are. 
NJ.—Procacci v. U. S. Fire Ins. Co., 
193 A. 180, 118 N.J.Law 423. 

48. Cal —Barbaria v. Independent 
Elevator Co. 293 P.2d 856, 139 C.A. 
2d 474—Dickow v. Cookinham, 266 
P.2d 63, 123 CA.2d 81, 40 A.L.R.2d 
1066—Hohnemann v. PaclAc Gas 
& Electric Co., 96 P.2d 350, 35 C. 
A 2d 597—United Air Services v. 
Sampson, 86 P 2d 366, 30 C.A 2d 
135—Rapp V Southern Service Co., 
298 P. 67. 113 C.A. 299. 

Ga.—Nottingham v. West, 27 S.E.2d 
44, 69 Ga App. 876. 

Ky.—Hendrix Mill & Lumber Co. v. 

Meador, 16 S W.2d 482, 228 Ky 844 
Md—Brown v. Bendix Radio Div. of 
Bendix Aviation Corp., 51 A.2d 292, 
187 Md 613. 

Mass—Wershba v. City of Lynn, 86 
NE2d 611, 324 Mass 327, 14 A.L.R 
2d 179—Drake v. Boston Safe De¬ 
posit & Trust Co., 30 N.E 2d 226, 
307 Mass 399. 

Mich.—Draws v. Levin, 62 N.W 2d 
180, 832 Mich. 447—Holley v. Par¬ 
ley, 287 N.W. 341, 289 Mich 676 
Minn—Ryan v, Griffin, 62 N.W.2d 
604, 241 Minn. 91—County Club 
Oil Co. v. Lee, 58 N.W.2d 247, 239 
Minn. 148—Bemboom v. National 
Sur. Corp., 81 N.W.2d 1, 225 Minn. 
163. 

Mo.—Reece v. Security Ben Ass’n, 
App., 114 S.W.2d 207, transferred, 
see 124 S.W.2d 1146, 344 Mo. 29. 
Ohio.—Lyle v. Olentangy Corp, 76 
N.E 2d 251, 80 Ohio App. 351 — 
North Dayton Savings & Loan 
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Ass’n V. U. S. Cas. Co., App., 36 N. 
E 2d 889, appeal dismissed 36 N. 
E.2d 733, 138 Ohio St. 482. 

Or.—Short v. D. R. B. Logging Co., 
236 P.2d 340, 192 Or. 383. 

Tex —Crews v. Texas & P Ry. Co . 
Civ.App., 149 SW.2d 1079, error 
dismissed, Judgment correct—Rod¬ 
riguez V. Higginbotham-Bailey-Lo- 
gan Co., Civ.App., 144 S.W.2d 993, 
reversed on other grounds 160 S.W. 
2d 234, 138 Tex. 476. 

Ziaok of naoessity for rsasoa 

If the evidence In a case warrants 
the court in peremptorily Instructing 
the Jury to return a verdict for ap¬ 
pellees. it is not necessary that the 
court give a correct reason, or any 
reason, for Its action. 

Ind.—Ault V. Clark, 112 N.E. 843, 62 
Ind.App. 65. 

Bevlawlug court need not pass on 
tenAbllity of reasons assigned where 
a directed verdict was reQUired for 
any reason. 

S.D—Security State Bank v. Sykora» 
214 NW. 809, 61 S.D. 407. 
Zmmaterlallty of reason 

Where the trial court properly di¬ 
rected a verdict, it is Immaterial on 
what ground or theory It acted or 
whether Its reason Is correct or erro¬ 
neous. 

Ariz—Friedman v. Friedman, 9 P.2d 
1015, 40 Ariz. 96. 

Colo.—Noble V. Canon City, 216 P. 
867, 73 Colo. 374. 

Conn.—Green v. Brown, 123 A. 486, 
100 Conn. 274. 

Ga.—Johnson v. Gordon, 106 S.E. 

616, 26 Ga.App. 626. 

Mass—O’Meara v. Adams, 186 N.E. 
35, 283 Mass. 896. 

Mich—Peck Iron & Steel Works v. 
Boomerschelm, 190 N.W. 690, 221 
Mich 171. 

Withdrawal of issue from the Jury 
is to be tested by the Instruction giv¬ 
en and its support in the record, Ir¬ 
respective of the remark by the court 
as to the absence of expert testi¬ 
mony. 

Wash—Inglis v. Morton, 169 P. 962, 
99 Wash. 670. 

49 . Ala. — Burke v. Curtis Aeroplane 
Motor Co , 85 So. 703, 204 Ala. 864. 
Ariz—Horan v. RichAeld Oil Corp., 
105 P.2d 514, 66 Ariz. 64. 

Colo.—Culkin v. Matz, 149 P. 270, 27 
Colo App. 198. 

Conn—Johnson v. H. M. Bullard Co, 
111 A 70, 96 Conn. 261, 12 A.L.R. 
766. 



§ 1464(5) APPEAL & ERROR 

In a few jurisdictions the review of the direction 
of a verdict is confined to the ground or grounds 
on which the verdict was directed®® where respond¬ 
ent has not given notice of intent to rely on addi¬ 
tional grounds to sustain the verdict;®^ and even 
where respondent has given notice of additional 
grounds, such grounds cannot be considered unless 
it is shown thereby that the adverse party could not 
in any event succeed.®* 

A directed verdict will be sustained if any ground 
of the motion therefor was well taken.®® According 
to some authorities, even where the grounds of the 


6 C.J.S. 

motion are untenable and the reasons of the trial 
court are inadequate, so that the verdict was neither 
asked for nor granted on proper grounds, never¬ 
theless where the verdict was rightly directed the 
judgment will not be reversed.®^ Where the motion 
did not specify any grounds it is immaterial on ap¬ 
peal what grounds were argued in the lower court;®® 
any question of law actually involved in the motion 
may be urged before the reviewing court.®® On the 
other hand, it has been held that a question not 
raised before the direction of the verdict should not 
be considered for the purpose of upholding the 
verdict.®*^ Under the view taken by some courts, a 


Iowa.—^Post V. Grand Lodere A. O. XT. 
W.. 282 N.W. 140, 211 Iowa 786— 
Henry Quellmals Lumber & Mfg. 
Co. V. HolloweU. 200 N.W. 177. 198 
Iowa 722. 

Ky.—Miner’s Adm’r v. City of Pine- 
Vllle, 126 S.W.2d 844. 277 Ky. 890 
—Moore v. Wright. 126 S.W.2d 121, 
277 Ky. 242. 

Md.—Burkert v. Smith. 94 A.2d 460. 
201 Md. 452. 

Me.—Austin v. Inhabitants of St. 

Albans. 66 A.2d 32. 144 Me. 111. 
Mich.—Carlson v. Grand Trunk West¬ 
ern R. Co„ 14 N.W.2d 76, 308 Mich. 
631—Sherman v. Flint Trolley 
Coach. 8 N.W.2d 115. 304 Mich. 404 
—^Kelley v. Davison, 161 N.W. 671, 
186 Mich. 123—Crawley v. Stude- 
baker Corporation, 149 N.W. 1019, 
183 Mich. 462. 

Mo.—Powers v. Shore. 248 S.W.2d 1. 
N.H.—Cheever v. Roberts, 133 A. 22, 
82 N.H. 289. 

N.J.—Seraflno v. U. S. Fidelity & 
Guaranty Co.. 4 A.2d 850, 122 N.J. 
Law 294—^Kraemer v. City of New¬ 
ark, 181 A. 148, 116 N.J.Law 619— 
Somers Lumber Co. v. Kaufman, 
133 A. 200, 102 N.J.Law 601—Mari¬ 
nette Knitting Mills v. Rosenthal, 
130 A. 626. 102 N.J.Law 128—Mc- 
Crory Stores Corporation v. S. M. 
Braunstein. Inc., 122 A. 814. 99 N. 
J.Law 166. 

Kraemer v. City of Newark. 176 
A. 671. 13 N.J.Misc. 163. 

N.D.—Bruflfarts v. Ober, 188 N.W. 
174, 48 N.D. 997. 

N.T.—^Korde Corp. v. Casino Classics, 
Inc., 116 N.Y.S.2d 908, 280 App. 
Dlv. 740. 

Pa.—Winch v. City of Philadelphia, 
107 A. 217, 264 Pa 7. 

Tex.—^Beck v. Beck, Clv.App., 90 S.W. 
2d 284—Schuyler v. Lady, Civ. 
App., 79 S.W.2d 901—Frias v. Gal¬ 
veston, H. & S. A. Ry. Co., Civ.App., 
266 S.W. 647. 

4 C.J. p 666 note 4. 

Xf Jury ooQld have reaohed ao oth¬ 
er reasonable ooaolnsloBi, the direc¬ 
tion of a verdict must stand, even 
though It is based on an erroneous 
reason. 


Conn.—Bernardo v. Hoffman. 146 A. 
884, 109 Conn. 158. 

Xt Is the action of the oonrt and 
not the reasons given therefor with 
which the district court of appeal is 
concerned on appeal from Judgment 
on a directed verdict. 

Cal.—United Air Services v. Samp¬ 
son, 86 P.2d 366, 30 C.A.2d 135. 

60. S.C.—In re Mixon, 96 S.F. 403. 
110 S.C. 270. 

61. S.C.—Kizer v. Woodmen of the 
World, 180 S E. 804, 177 S.C. 70. 

62. S.C.—Stallings v. Atlantic Life 
Ins. Co., 91 S.E. 290, 106 S.C. 817. 

63. Cal.—Sokolow v. City of Hope, 
262 P.2d 841, 41 C.2d 668. 

D.C.—Jones v. District of Columbia, 
Mun.App., 123 A 2d 864. 

Iowa.—Jacobson v. Aldrich, 68 N.W. 
2d 733, 246 Iowa 1160—Wilson v. 
Corbin, 41 N.W.2d 702, 241 Iowa 
693—Humphrey v. City of Des 
Moines. 20 N.W.2d 26, 266 Iowa 800 
—Kapphahn v. Martin Hotel Co., 
298 N.W. 901, 230 Iowa 739—St 
Peter v. Pioneer Theatre Corp., 291 
N.W. 164, 227 Iowa 1391—Ralph B. 
Slippy Engineering Corporation v. 
City of Grlnnell, 286 N.W. 608, 226 
Iowa 1293—Lots v. United Food 
Markets, 283 N.W. 99, 226 Iowa 
1397—Dodds v. Town of West Lib¬ 
erty, 281 N.W. 476, 226 Iowa 606— 
Hatfield v. White Line Motor 
Freight Co., 272 N.W. 99, 223 Iowa 
7—Prusiner v. Massachusetts 
Bonding & Insurance Co., 265 N.W. 
919, 221 Iowa 672—Phillips v. 

Briggs, 246 N.W. 720, 216 Iowa 461 
—Pope V. Coe, 226 N.W. 989, 208 
Iowa 769—^Whitney v. Employers* 
Indemnity Corporation, 202 N.W. 
236, 200 Iowa 25, 41 A.L.R. 496. 
Mich.—Hill v. Haynes, 170 N.W. 686, 
204 Mich. 636. 

N.J.—Cork V. Lehigh Valley R. Co., 
119 A. 88, 198 N.J.Law 143. 

Ohio.—Oetzel v. Martin. 127 N.E.2d 
368, 168 Ohio St 612. 

S.C.—Lee v. Metropolitan Life Ins. 

Co., 186 S.E. 376. 180 S.C. 476. 

S.D.—McLean v. Merriman. 176 N.W. 
878, 42 S.D. 394. 
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54 . Iowa.—^Western Fruit & Candy 
Co. v. McFarland, 174 N.W. 67. 188 
Iowa 204. 

Ground not raised at trial 

(1) If action of trial court in 
granting defendant’s motion for di¬ 
rected verdict could be sustained on 
any ground shown by record, judg¬ 
ment would be afhrmed by the su¬ 
preme court, even though the point 
did not appear to have been raised 
below and might not have been 
briefed. 

Vt.—^Mason v. Chase, 126 A 2d 89— 
New England Acceptance Corp. v. 
Nichols, 8 A.2d 666, 110 Vt. 478. 

(2) Where trial court does not re¬ 
quire defendant to specify reasons on 
which motions for directed verdict is 
based, and ruling of trial court in di¬ 
recting a verdict for defendant is 
wrong on a point raised at the trial, 
but right on another point not raised 
at the trial, ruling will not be re¬ 
versed. 

Mass.—Connors v. Wick, 69 N.E.2d 
277, 317 Mass. 628. 

(3) Where plaintiff brought excep¬ 
tions to granting of defendant's mo¬ 
tion for a directed verdict in a tort 
action, reviewing court would con¬ 
sider defendant's contention that evi¬ 
dence as to damages was too inade¬ 
quate to support a verdict although 
point was not raised in lower court, 
since such contention if established 
would support directed verdict. 

Vt.—^New England Acceptance Corp. 
v. Nichols, 8 A.2d 666, 110 Vt 478. 

56 . Ky.—Cole v. Ohio Fuel Oil Co., 
17 S.W.2d 1029, 229 Ky. 771. 

66. Mass.—^Arruda v. Director Gen¬ 
eral of Railroads, 147 N.E. 21, 261 
Mass. 256. 

57. Iowa.—Stickleman v. Synhorst. 
62 N.W.2d 604, 243 Iowa 872. 

Mich.—^Wineman v. Fisher. 98 N.W. 
404, 135 Mich. 604. 

Or.—McCauley v. Pacific Atlantic S. 

S. Co., 116 P.2d 307. 167 Or. 80. 

Tex.—^Red River Valley Pub. Co. v. 
Bridges, Civ.App., 264 S.W.2d 864, 
error refused no reversible error— 
Arnold v. Tarrant Beverage Co.# 
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general motion for a directed verdict may be sus¬ 
tained on any ground,57.6 but if the motion is spe¬ 
cial the appellate court is limited to the grounds 
specified in the motion or assigned by the 

judge.57.10 

Where the lower court gave no reason for di¬ 
recting a verdict, its ruling should be sustained if 
there is any reason therefor.^® An order sustaining 
generally a motion for a directed verdict stating 
several grounds will be upheld if any one of the 
grounds is good;®® the judgment will be reversed 
only if all the grounds are bad.®® Where the lower 
court assigned an insufficient ground for directing 
a verdict, the appellate court will not uphold the 
ruling on another ground which warranted but did 
not require a directed verdict.®®*® 

The reviewing court may hold the direction of a 
verdict to constitute error for a different reason 
than that urged.®^ 

Denial of motion. The denial of a directed ver¬ 
dict will be upheld if such ruling was proper for 
any reason.®^ ® Where the lower court correctly 
overruled a motion to direct a verdict, its order or 
ruling will be upheld even though it made an er¬ 


roneous statement of a legal principle or was actuat¬ 
ed by a reason erroneous in law.®* 

In some states the appellate court, in reviewing 
the denial of a motion for a directed verdict, will 
consider only the grounds stated in the motion and 
urged in the trial court®® and, where the motion 
was a general one which did not assign specific 
reasons, it is deemed to be of no avail if there is 
any ground on which the jury could find for the 
adverse party;®® but in other states every ground 
is open where at the trial no ground of exception 
was requested or stated.®® 

§ 1464(6). - Instructions 

The appeUate court will not reverae for alleged error 
In giving or refuting Inatructiona where the action of the 
court it correct on any theory or, by reason of lack of 
objection or exception thereto, the instructions are bind¬ 
ing on the appellate court at the law of the cate. 

Whether correct or erroneous, instructions which 
have not been properly challenged by objection, ex¬ 
ception, assignment of error, or otherwise must be 
accepted by the appellate court as the law of the 
case concerning the matters with which they purport 
to deal; they are not open to review and error there¬ 
in is not ground for reversal.®® However, while in- 


Clv.App., 216 SW.2d 894, error re¬ 
fused no reversible error. 

4 C.J. p 668 note 63. 

Opportunity to amend 

Erroneous direction of verdict for 
defendants cannot be sustained be¬ 
cause of alleged error in overruling 
general demurrer and special excep¬ 
tions attacking plaintiff’s petition for 
insufficiency, since plaintiff should 
be afforded opportunity to amend pe¬ 
tition if insufficient. 

Tex.—Bowers v. Bowers, Clv.App., 99 
S.W 2d 334, error dismissed. 

B7.5 Tenn.—Friedman v. Georgia 
Showcase Co., 183 S.W.2d 9, 27 
Tenn.App. 574. 

67.10 Mass —^Vieira v. Menlno, 76 N. 

E 2d 177, 322 Mass. 166. 

Tenn.—Friedman v. Georgia Show¬ 
case Co., 183 S.W.2d 9, 27 Tenn. 
App. 574—Maysay v. Hickman, 97 
S.W.2d 662, 20 Tenn.App. 262. 
Xiimltation of rula 

Rule that review of ruling, grant¬ 
ing motion for directed verdict for 
defendant which is special in form 
and raises but one issue. Is restrict¬ 
ed to grounds specified, held not to 
restrict court in its review of Judg¬ 
ment for codefendant on assignment 
that evidence did not support Judg¬ 
ment for codefendant. 

Tenn.—^Maysay v. Hickman, supra. 
68 . Mich.—Draws v. Levin, 62 N.W. 

2d 180, 832 Mich. 447. 

Mo.—Obermeyer v. Kirshner, 88 S. 
W.2d 610, 225 Mo.App. 784. 


59. Iowa—Chipokas V. Peterson, 200 
N.W. 37, 219 Iowa 1072—Swartz- 
welter v. Iowa Southern Utilities 
Corporation, 250 N.W. 121, 216 Iowa 
1060—Smith V. Iowa State Live 
Stock Ins. Co, 191 N.W. 981, 196 
Iowa 250 

Tenn —Anderson v. Strlbling, 16 
Tenn.App. 267. 

60. Iowa—Bell v. Brown, 239 N.W. 
786, 214 Iowa 370. 

60.5 Tex.—Burnett v. Howell, Civ. 
App., 294 S.W.2d 410, error refused 
no reversible error, 

61. N.M.—Ilepp v. Quickel Auto & 
Supply Co., 26 P.2d 197, 87 N.M. 
526. 

61.5 Ill—McCullough V. Schuberth, 
79 N.E 2d 764, 334 Ill.App. 333. 

Mass—Macinnis v. Morrissey, 11 N. 

E.2d 472, 298 Mass. 605. 

Mo.—Yost V. Seigfreid, App., 234 S. 
W.2d 231. 

62. Mass.—Proctor v. Dillon, 129 N. 
E. 265, 235 Mass. 538. 

N.J.—Murphy v. Borough of Point 
Pleasant Beach. 8 A.2d 116, 123 N. 
J.Law 88, affirmed 12 A.2d 891, 124 
N.J.Law 666. 

S.C.—Jennings v. Clearwater Mfg 
Co., 172 S.E. 870, 171 S.C. 498— 
Hayes v. Seaboard Air Line Ry., 88 
S.E. 268, 103 S.C. 619—Dutton v. 
Atlantic Coast Line R. Co., 88 S.E 
263, 104 S.C. 16, affirmed Atlantic 
Coast Line R. Co. v. Dutton, 38 
set. 191, 246 U.S. 637, 62 L.Ed. 
626. 


63. N.J.—Levy v. Gollin, 138 A, 808, 
6 N.J.Mlsc 786. 

N.D.—Horswill v. North Dakota Mut. 
Fire Ins. Co. of North Dakota, 178 
N.W. 798, 45 N.D. 600—Erickson 
v. Wiper, 167 N.W. 692, 33 N.D. 
193. 

64. N.H—Janvrin v. Powers, 104 A. 
252, 79 N.H. 44. 

65. Mass.—Krasnow v. Krasnow, 149 
N.E. 321, 253 Mass. 528. 

66. Ala.—Lee v. Gidley, 40 So.2d 80, 
252 Ala, 166. 

Ark.—Young v. Bradshaw, 274 S.W. 
2d 466, 224 Ark. 467—Myers v. Lil- 
lard, 220 S.W.2d 608, 216 Ark. 366. 

Colo—Prudential Ins. Co. of Amer¬ 
ica v. Cline, 67 P.2d 1206, 98 Colo. 
275. 

Conn—Rosenblatt v. Berman, 119 A. 
2d 118, 143 Conn. 31—Costello v. 
Costello, 73 A.2d 383, 136 Conn. 611 
—Carney v. De Wees, 70 A.2d 142, 
136 Conn. 266. 

Ga.—Hooks v. Sanford, 116 S.E. 221, 
29 Ga.App. 640. 

Iowa —Neibert v. Stone, 73 N.W.2d 
763—Stupka v. Scheldel, 66 N.W.2d 
874, 244 Iowa 442—Fagen Elevator 
V. Pflester, 56 N.W.2d 677, 244 Iowa 
633—Larimer v. Platte, 63 N.W.2d 
262, 243 Iowa 1167—Kelly v. Em- 
ary, 46 N.W.2d 866, 242 Iowa 683— 
In re Repp's Estate, 40 N.W.2d 607, 
241 Iowa 190—^Nichols v. Kirchner, 
40 N.W.2d 13, 241 Iowa 91—Com¬ 
fort v. Continental Cas. Co., 84 
N.W.2d 688, 289 Iowa 1206—Kel- 
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logg y, Iowa state Traveling Men's 
Aas'n, £9 N.W.2d 669, 239 Iowa 196 
—Prlderea v. Lowden. 17 N.W.2d 
896, 285 Iowa 640—Rofirers v. Jef¬ 
ferson, 272 N.W. 632, 228 Iowa 718 
—CHharlton & Lucas County Nat. 
Bank v. Wright, 269 N.W. 439, 222 
Iowa 417—Commercial Credit Co. 
V. Hazel, 242 N.W. 47, 214 Iowa 
213—Madison v. Hood, 228 N.W. 
178, 207 Iowa 495—Loran v. City 
of Des Moines. 219 N.W. 418, 205 
Iowa 1849—Chase v. City of Wln- 
terset, 214 N.W. 691. 203 Iowa 
1361, followed In Brooker v. City 
of Wlnterset, 216 N.W. 668—Lange 
V. Bedell. 212 N.W. 864, 203 Iowa 
1194—Whittington v. City of Bed¬ 
ford, 210 N.W. 460, 202 Iowa 442— 
Wilson V. Farmers’ Elevator Co. 
of Roelsni, 200 N.W. 698—Kroloff 
V. Southern Surety Co., 198 N.W. 
629, 197 Iowa 1244—Porter v. Ten¬ 
ant, 197 N.W. 79. 197 Iowa 200— 
Blakesley v. Standard Oil Co.. 187 
N.W. 28, 193 Iowa 816—^Jensen v. 
Duvall. 186 N.W. 684, 192 Iowa 960 
—Hess V. Cedar Rapids State Bank. 
182 N.W. 813, 191 Iowa 685—Kas¬ 
per V. Kasper, 181 N.W. 448—Car¬ 
ter V. Valentine. 181 N.W. 243— 
Botna Valley State Bank v. Grelg, 

180 N.W. 301, 190 Iowa 166—Pick¬ 

ens v. Milwaukee Mechanics’ Ins. 
Co., 179 N.W. 160, 189 Iowa 900— 
Graves v. Interstate Power Co., 
178 N.W. 376, 189 Iowa 227—Bald¬ 
win V. Jacobs. 166 N.W. 271, 182 
Iowa 789—Dlmond v. Peace River 
Land & Development Co., 165 N.W. 
1032, 182 Iowa 400—Gilling v. 

Held. 165 N.W. 174, 181 Iowa 926— 
Coleman v. Tierney, 166 N.W, 41, 

181 Iowa 667—Stone v. Turner, 169 
N.W. 989, 178 Iowa 661—Gilman v. 
McDaniels, 168 N.W. 469, 177 Iowa 
76—Pengllly v. Southern Land Co., 
167 N.W. 146—Laubscher v. Mix- 
ell, 163 N.W. 336, 171 Iowa 88— 
Holmquist v. C. L. Gray Const. Co., 
161 NW. 828, 169 Iowa 602. 

Kan.—Denman v. Colorado Inter¬ 
state Gas Co.. 294 P.2d 207. 179 
Kan. 180—^Adrian v. Elmer, 284 P. 
2d 699, 178 Kan. 242—Bishop v. 
Huffman, 278 P 2d 688, 177 Kan., 
256—B. F. McLean Inv. Co. v. City 
of Wichita, 268 P.2d 966, 176 Kan. 
66—Ehrhart v. Spencer. 263 P.2d 
246, 176 Kan. 227—Wlngert v. 

Mouse, 255 P.2d 1007, 174 Kan. 239 
—Krey v. Schmidt, 240 P.2d 163. 
172 Kan. 319—Will v. Hughes, 238 
P.2d 478, 172 Kan. 45—Krehbiel v 
Milford, 232 P.2d 229, 171 Kan. 302 
—^Reinsch v. Cities Service Gas Co.. 
223 P.2d 741, 170 Kan. 37—Stafford 
T. Fidelity Hall Ins. Co., 173 P.2d 
1022, 162 Kan. 76—Harvey v. Cole. 
163 P.2d 916, 169 Kan. 239—Smith 
V. Bassett, 162 P.2d 794, 169 Kan 
128—Frazier v. Royal Life & Cas 
Ass'n, 148 P.2d 603, 168 Kan. 533— 
Yamlck v. Metropolitan Life Ins 
Co., 131 P.2d 881, 156 Kan. 16— 


Cruse V. Dole, 124 P.2d 470, 156 
Kan. 292—Sowers v. Wells, 114 P. 
2d 828. 164 Kan. 134—Haney v. 
Canfleld, 106 P.2d 662, 162 Kan. 697 
—McGuire v. McGuire, 103 P.2d 
884, 163 Kan. 237—^Montague v 
Burgerhoff, 102 P.2d 1031, 162 Kan 
124—Fisher v. Central Surety & In¬ 
surance Corp., 86 P.2d 683, 149 Kan 
38—Jones v. Atchison, T. & S. F. 
Ry. Co., 86 P.2d 16, 148 Kan. 686— 
Stephenson v. W. R. Grlmshaw 
Co. 83 P2d 665, 148 Kan. 466— 
Thogmartin v. Koppel, 65 P.2d 671, 
146 Kan. 347—Burns v. Hunter. 271 
P. 398, 126 Kan. 736—^Furst v. 
Hartwick, 263 P. 248, 122 Kan. 806 
—Fidler v. Short, 233 P. 1022, 118 
Kan. 37. 

Md —Hagerstown & P. Ry. Co. v. 
State. 99 A. 376, 129 Md 818. 

Mass.—Marcus v. Boston Edison Co , 
56 N.E.2d 910. 317 Mass. 1—Dunbar 
V. Perrera Bros.. 27 NE 2d 676, 306 
Mass. 90—Horton v. Inhabitants of 
North Attleboro, 19 N.E 2d 16, 302 
Mass. 137—^Arabia v John Han¬ 
cock Mut. Life Ins. Co., 17 N E 2d 
202, 301 Mass. 397—Sluskonis v. 
Boston & M R R., 12 NE.2d 858, 
299 Mass. 413—Button v. Crowley, 
187 N.E. 615, 284 Mass. 308—Glines 

V. Berry Box & Package Co., 143 
NE. 344, 248 Mass. 618—TTniversal 
Fixture Corporation v. Mark, 141 
NE 578, 247 Mass. 85—Tompkins 
v. Quaker Oats Co., 131 N.E. 456, 
239 Mass. 147—Prondecka v. Turn¬ 
ers Falls Power & Electric Co., 130 
NE 386, 238 Mass. 239. 

Minn —Mottinger v. Half man, 76 N. 

W. 2d 689, 247 Minn 116—Caballero 
V. Litchfield Wood-Working Co, 74 
N.W.2d 404, 246 Minn. 124—Heise 
V. J. R Clark Co, 71 N.W 2d 818, 
245 Minn 179—Zuercher v North¬ 
ern Jobbing Co , 66 N.W 2d 892, 243 
Minn, 166—Nygren v. Minneapolis 
St Ry. Co, 63 NW.2d 660, 241 
Minn. 486—Smith v. Otto Hen¬ 
drickson Post 212, American Le¬ 
gion, 62 NW.2d 364, 241 Minn. 46— 
Nelson v. Twin City Motor Bus Co , 
68 N.W.2d 661, 239 Minn. 276— 
Marion v. Miller, 55 N.W.2d 62, 237 
Minn. 306—Knutson v Lambert, 61 
NW2d 680, 236 Minn. 328—Bor- 
chardt v. Kulick, 48 NW.2d 318, 
234 Minn. 308—Rogge v. Great 
Northern Ry. Co., 47 NW.2d 476, 
233 Minn. 266—Anderson v. Con¬ 
necticut Fire Ins. Co., 43 NW.2d 
807, 231 Minn 469—Ellingboe v. 
Guerin, 36 N.W 2d 698, 228 Minn. 
211—Clark v. Chicago & N. W. Ry. 
Co., 33 N.W.2d 484, 226 Minn. 376— 
Mattfeld v. Nester, 32 NW.2d 291, 
226 Minn. 106, 3 AL.R2d 909— 
Molls V. City of Duluth, 32 N.W.2d 
147, 226 Minn. 79—Novotny v. Bou- 
ley, 27 NW.2d 818, 223 Minn. 692— 
Christenson v. Village of Hibbing, 
16 N.W.2d 881, 219 Minn. 141— 
Kane v. Locke, 16 N.W.2d 646, 218 
Minn. 486—Kane v. Locke, 12 N.W. 
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2d 496, 216 Minn. 170—Ickler v. 
Hllger. 10 N.W.2d 277, 216 Minn, 82 
—Katzmarek v. Weber Brokerage 
Co., 8 N.W.2d 822, 214 Minn. 680— 
Parkin v. Sykes, 280 N.W. 849, 203 
Minn. 249—Oxborough v. Murphy 
Transfer & Storage Co., 260 N.W. 
306, 194 Minn. 336—Olson v. Heise, 
260 N.W. 227, 194 Minn. 280—Ko- 
vanleml v. Sherman, 266 N.W. 661, 
192 Minn. 396—Flower v. King, 
260 N.W. 43, 189 Minn. 461—George 
V. Chicago, R. I. & P. Ry, Co., 237 
N.W. 876. 183 Minn. 610—Smith v. 
Gray Motor Co., 210 N.W. 618, 169 
Minn. 45—Getz v. Standard Oil Co., 
210 NW. 78. 168 Minn. 847, fol¬ 
lowed in St. Paul Fire & Marine 
Ins Co. V Standard Oil Co, 210 
N.W. 80, 168 Minn. 363—Converse 
V. Glenn. 202 N.W. 732, 162 Minn. 
613—Shepard v. Alden, 201 NW. 
637. 161 Minn. 186, 39 A L R. 1094, 
affirmed 202 NW. 71, 161 Minn 136, 
39 A.L.R. 1094—Staley v. Theo. 
Hamm Brewing Co., 172 N.W. 491, 
142 Minn. 399—International Lum¬ 
ber Co. V. Bradley Timber & Ry, 
Supply Co., 166 N.W. 274, 133 

Minn. 156. 

Mo.—Bradley Heating Co. v. Thom¬ 
as H. Sayman Realty & Invest¬ 
ment Co., 201 SW. 864. 

Burston v. Fennewald, 2 S.W 2d 
824, 222 Mo.App 128. 

Mont—Bennett v. Dodgson, 284 P 2d 
990—Cline v. Tait, 1.66 P 2d 762, 
116 Mont. 671—Cline v. Tait, 129 P. 
2d 89, 113 Mont. 475—Baron v. 
Botsford, 90 P.2d 610, 108 Mont. 
356—Chancellor v. Hines Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603—Cade v. Slovenska Narodna 
Podporna Jednota of Chicago, Ill., 
69 P2d 9)0, 102 Mont. 438—Ashley 
v. Safeway Stores, 47 P.2d 63, 100 
Mont. 312—Minneapolis - Moline 
Power Implement Co. v. Parent, 17 
P.2d 1088, 93 Mont 207—Herncss 
v. McCann, 300 P. 257, 90 Mont. 96 
—In re Bright’s Estate, 300 P. 229, 
89 Mont. 394—Odell v. Holloway, 
284 P. 645, 86 Mont. 679—Cramer 
V. Dcschler Broom Factory, 255 P. 
346, 79 Mont. 220—Tripp v. Silver 
Dyke Mining Co., 224 P. 272, 70 
Mont. 120—Bush v. Chllcott, 216 
P. 1001, 64 Mont. 846—Dietz v. 
Rabe, 211 P. 348, 66 Mont. 500— 
Harwood v. Scott, 211 P. 316, 66 
Mont. 621—Wilson v. Blair, 211 P. 
289, 66 Mont. 166, 27 A.L.R. 1235— 
First State Bank of Thompson 
Falls V. Larsen, 211 P. 214, 65 
Mont. 404—Gillespie v. Great 
Northern Ry. Co., 208 P. 1069, 63 
Mont. 698—Kamboris v. Chicago. 
M. & St. P. Ry. Co., 203 P. 869, 62 
Mont. 88—Hawley v. Richardson. 
198 P. 450, 60 Mont. 118—Daniels 
V. Granite Bi-Metallic Consolidated 
Mining Co., 184 P. 836, 66 Mont. 
284—Padden v. Murgittroyd, 166 
P. 913, 64 Mont. 1—Melzner v. Chi¬ 
cago, M. & St. P. Ry. Co., 163 P. 
1019, 61 Mont. 487—Flathead Conn- 
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ty State Bank ▼. Inerham, 168 P. 
1006, 61 Mont. 488. 

Neb.—Myers v. Platte Val. Public 
Power & Irr. Dlat.. 67 N.W.2d 789, 
159 Neb. 498—Forrest v. Masters, 
68 N.W.2d 777, 158 Neb. 606—Web¬ 
ber V. City of Scottsbluff, 86 N.W. 
2d 110, 160 Neb. 446—McClelland 
V. Interstate Transit Lines, 6 N.W. 
2d 384, 142 Neb. 489. 

N.H.—Mitchell v. Legarsky, 60 A.2d 
136, 95 N.H. 214—Stone v. Howe, 32 
A.2d 484, 92 N.H. 426—Wood v. 
Manufacturers & Merchants Mut. 
Ins. Co., 2 A.2d 805, 89 N.H. 624— 
Leavitt y. Bacon, 200 A. 899, 89 N. 
H. 888—^Williamson v. Derry Elec¬ 
tric Co., 196 A. 265, 89 N.H. 216— 
Larose v. Porter, 177 A. 297, 87 N. 
H. 241—GoleJ V. Varjabedlan, 166 
A. 287, 86 N.H. 244—Cote v. Sears, 
Hoebuck & Co., 166 A. 279, 86 N.H. 
238—Hill V. Carr, 101 A. 626, 78 N. 
H. 45S. 

N.J.—Klein v. Mlllslde Farms, 84 A. 
2d 706, 8 N.J. 240. 

N.M—Grlego v. Conwell, 222 P.2d 
606, 64 N.M. 287—Mares v. New 
Mexico Public Service Co., 82 P.2d 
267, 42 N.M. 473—Bell v. Carter 
Tobacco Co., 71 P 2d 683, 41 N.M. 
613—Pankey v. First Nat. Bank, 68 
P.2d 1186, 40 N.M. 270—Marchant 
v. McDonald, 20 P.2d 276, 87 N.M. 
171. 

N T —Brown v. Du Frey, 161 N.Y.S. 
2d 649, 1 N.Y.2d 190, 134 N.E 2d 
469—Swensson v. New York, Al¬ 
bany Despatch Co., 131 N.E 2d 902, 
309 N.Y. 497—Owen v Rochestcr- 
Penfleld Bus Co., 108 N E 2d 606, 
304 NY 467, 33 A.L U 2d 1364— 
Holtfoth V. Rochester General Hos¬ 
pital. 106 N.E 2d 610, 304 N.Y. 27— 
Leonard v. Home Owners’ Loan 
Corp., 76 N.E 2d 261, 297 N.Y. 103 
—Imbrey v. Prudential Ins. Co of 
America, 36 N.E.2d 661, 286 NY. 
434, motion denied 39 N.E.2d 276, 
287 NY. 646—Berner v. Board of 
Education. Union Free School Dlst 
No. 1, North Tonawanda, 36 N.E 2d 
100, 286 N.Y. 174—Buckin v. Long: 
Island R. Co., 36 N.E.2d 88, 286 N. 
Y. 146. 

Schled V. Davey Tree Expert Co., 
166 N.Y.S.2d 707, 2 A.D 2d 926— 
Premier Knitting: Co. v. George 
Raptis Tarns, Inc,, 136 N.Y.S 2d 
802, 284 App.Div. 960, appeal denied 
130 N.E 2d 647, 309 NY. 846, af¬ 
firmed 132 N.E 2d 326, 309 N.Y. 969 
—Beyette v. Greenblatt, 132 N.Y.S. 
2d 110, 284 App.Div. 826—House v. 
Manor Poultry Corp., 131 N.Y.S.2d 
102, 283 App.Div. 989—Sikora v. 
Apex Beveragre Corp., 122 N.Y.S.2d 
64, 282 App.Div. 193, affirmed 119 
N.B.2d 601, 306 N.Y. 917—Forward 
Publications v. International Pic¬ 
tures, 98 N.Y.S.2d 139, 277 App. 
Dlv. 846—La Barbera v. Ciotta, 97 
N.Y.S.2d 606, 277 App.Div. 798, af¬ 
firmed 96 N.E.2d 888, 802 N.Y. 671 
—Kulch V. Kulch, 66 N.T.S.2d 87, 
271 App.Div. 840, appeal denied 67 


N.T.S.2d 490, 271 App.Div. 884— 
Tumbarello v. City of New York, 
66 N.Y.S.2d 898, 269 App.Div. 847 
—McCabe v. Cohen, 62 N.Y.S.2d 
003, 268 App.Div. 1064, affirmed 63 
N.B.2d 88, 294 N.Y. 622—Travelers 
Ins. Co. V. American Foreign S. S. 
Corp., 48 N.Y.S.2d 899, 268 App. 
Div. 794—Hayes v. City of New 
York, 47 N.Y.S.2d 324, 267 App. 
Dlv. 636—Kane v. Ten Eyck Co., 
46 N.YS.2d 261, 267 App.Div. 789, 
affirmed 56 N.E.2d 116, 292 N.Y. 701 
—McGarry Contracting Co. v. 
Board of Education of City of New 
York. 34 N.Y.S.2d 29, 264 App.Div. 
725, affirmed 46 N.E.2d 459, 289 N. 
Y. 706—Brown v. Ratner, 33 N.Y. 
S.2d 199, 263 App.Div. 895—^Klim- 
aszewskl v. Herrick, 32 N.Y.S.2d 
441, 263 App.Div. 235—Sanderson 
V. Epstein. 30 N.Y.S.2d 225, 262 
App.Div. 1028—Ferrier v. City of 
White Plains. 28 N.Y.S.2d 218, 262 
App Dlv. 94, appeal denied 30 N.Y. 
S.2d 399, 262 App.Div. 962—^Ring- 
wood V. F. S. George & Son, 24 N. 
Y.S2d 771, 261 App.Div. 869—Un¬ 
derhill V. Slutzky, 22 N.Y.S.2d 997, 
260 App Div. 882—Rasmussen v. 
Fjshkind Bldg. Corp.. 19 N.Y.S 2d 
134. 259 App.Div. 828. reargument 
denied 20 NYS.2d 670, 259 App 
Div. 916—Blum v. Manhattan Life 
Ins Co. 11 NY.S2d 760. 256 Api). 
Dlv. 785—In re Moore's Will, 10 N. 

Y S 2d 101, 26G App Div. 994— 

Walldorf v Control Greyhound 
Lines of New York, 8 N Y S 2d 
779, 266 App Div. 854, affirmed 21 
NE2d 214, 280 NY 725—Arnold 
V. Yates, 1 N Y S 2d 693, 253 App. 
Dlv. 840, appeal denied—Llggins 

V Corse, 300 N.Y S. 171, 253 App. 

Div. 723, affirmed 14 N.E 2d 387, 
277 N.Y. 678—Halpin v. New York 
Rys Corporation, 294 N.Y.S. 946, 
250 App.Div. 613, affirmed 12 N.E 
2d 568, 276 N.Y. 646—Pettis v. 
New York State Electric & Gas 
Corp, 293 N.Y.S. 91, 249 App.Div. 
487, affirmed 11 N.E.2d 318, 276 N. 
Y. 607—Cooper v. Brooklyn & 
Queens Transit Corp, 292 N.Y.S. 
79, 249 App Div. 774—Magid v. 

City of New York, 264 N.Y.S. 236, 
234 App.Div. 38, affirmed 182 NE 
206, 269 N.Y. 618—Lebrlght v. 

Gentzllnger, 249 N.Y.S. 601, 232 

App Div. 274—Saulsbury v. Braun, 
229 N.Y.S. 70, 223 App.Div. 655, af¬ 
firmed 164 N.E. 606, 249 N.Y. 618— 
Katz v. Pacific Bank, 209 N.Y S 
497, 212 App Div. 601—Fountaine 
V. Fuld & Hatch Knitting Co., 202 
N.Y.S. 636, 207 App.Div. 642—Sig¬ 
mund unman Co. v. J. L. Mott 
Iron Works, 176 N.Y.S. 799, 187 
App.Div. 699—Mayer v. Chamber- 
lain, 164 N.Y.S. 806, 178 App Div. 
326—Ford v. Bustin, 159 N.Y.S. 
696, 173 App.Dlv. 914—Klauder v. 
Gabriels, 147 N.Y.S. 862, 162 App. 
Dlv. 716. 

56th St. Realty Corp. v. Socolow, 
86 N.Y.S.2d 12. 


N.D,— MeCulIAgb Y. Fortune, 88 N.W. 
2d 771, 76 N,D. 669. 

Okl.—^Farmers' State Bank of New¬ 
kirk y. Hem, 280 P. 305, 188 Okl. 
190, 66 A.L.R. 894—Shawacre v. 
Morris, 152 P. 836, 62 Okl. 142. 
R.I.—Tilley v. Mather, 124 A.2d 872 
—Merlina v. Calabro, 118 A.2d 646 
—Vlsgilio V. Schoof, 106 A.2d 470 
—^Ricci V. New England Transp. 
Co., 72 A.2d 833, 77 R.I. 12—Narell 
V. Sasso, 72 A.2d 432, 76 R.I. 483— 
Messorlian v. Goodness, 65 A.2d 42, 
76 R.I. 203—Petrarca v. McLaugh¬ 
lin, 62 A.2d 877, 76 R.I. 1—Chase v. 

U. S. Fidelity & Guaranty Co., 68 
A.2d 708, 73 R.I. 61—Roy v. Wein¬ 
er, 38 A.2d 160, 70 R.I. 288—Cou¬ 
ture V. Industrial Trust Co., 19 A. 
2d 772, 66 R.I. 896—Hayman v. 
Union Corp., 17 A.2d 80, 66 R.I. 11 
—Deighan v. Hanaway, 14 A.2d 
811, 66 R.I. 322—Spaziano v. Ra- 
poni, 13 A.2d 810, 65 R.I. 163— 
Power Service Corp. v. Pascoag 
Fire Diet., 13 A.2d 393, 66 R.I. 44 
— Colgan V. United Electric Rys. 
Co , 13 A 2d 386, 65 R I. 60—Radoc- 
cia V. Goodrich Oil Co., 6 A.2d 746, 
63 R.I. 68—Preston v. United Elec¬ 
tric Rys. Co, 1 A.2d 126, 61 R.I. 878 
—Mandclla v. Mariano, 200 A. 478, 
61 R.I. 3 63—Iwanicki v. Metropol¬ 
itan Life Ins. Co., 199 A. 611, 60 R. 
I. 498—Tomaszewski v. Morose, 199 
A. 298, 60 R I. 416—Morrison v. 
Bitting, 198 A 366. 60 R I. 326— 
O’Connell v. Ford. 191 A. 601, 68 
R I. Ill—Malfetano v. United Elec¬ 
tric Rys. Co., 191 A. 491, 68 R.I. 
129—Agras v. State Board of Pub¬ 
lic Roads, 184 A. 605, 66 R.I. 163— 
Pepe v. Hunt, 179 A. 701—^Andrews 

V. Penna Charcoal Co., 179 A. 696, 
65 R.I. 216—Harvey v. Atherton. 
163 A. 646—Leahy v. Hackett, 163 
A. 642—Smith v. Tompkins, 161 A. 
221, 62 RI. 434—Berherlan v. Jo¬ 
seph E. Miller, Inc., 161 A. 143, 62 
R I. 360—Robinson v. Standard 
Stores, 160 A. 471, 62 R.I. 271— 
Nourie v. Peckham, 165 A. 688, 61 

R. I. 474, reargument denied 156 A. 
927—Zannelle v. Pettine, 156 A. 
236, 61 R.I. 369—Gorman v. Lam¬ 
bert, 162 A. 319—Bliss v. Brucker, 
149 A. 696—Johnson v. Narragan- 
sett Filling Stations, 148 A. 901— 
E. L. Freeman Co. v. Zitserman, 
145 A. 311—Swartz v. Edwards 
Motor Car Co., 139 A. 466. 49 R.I. 
18—Jefferson v. Brown, 136 A. 321 
—Hatch v Sallinger, 133 A. 621, 47 
R I. 395—SlmoneJli v. Beswisk, 183 
A. 435—Barnett v. De Angelis, 133 
A. 349—Miller v. Phillips, 98 A. 69, 
39 RI. 416. 

SC.—^Kneece v. Southern Ry. Co., 197 

S. E. 673, 187 S.C. 196—In re Night¬ 
ingale's Estate, 189 S.E. 890, 182 8. 
C. 627—Hancock v. Aiken Mills, 186 
S.E 188. 180 S.C. 98—Hinson v. 
Roof. 122 S.E. 488, 128 S.C. 470— 
Falls v. Palmetto Power Sc Light 
Co., 109 S.E. 93, 117 S.C. 827. 


681 



11464(6) APPEAL &E;BE0E 


«.D.—«eUer v. Merkel, 44 N.W.2d 
SOS, 7S S.D. 477--Rowan v. Becker. 

41 N.W.Sd 8^6, 78 S.D. 278—Counts 
V. Kary. 297 N.W, 442, 67 S.D. 607 
—ZelEler v. Ryan, 271 N.W. 767, 66 
S.D. 110—Olson V. Wastlund, 266 
N.W. 118, 62 S.D. 627—Russell v. 
Crow, 246 N.W. 249, 60 S.D. 230— 
Torbet V. P. W. Woolworth Co., 238 
N.W. 140, 69 SD 47—Richards v. 
Smith, 228 N.W. 182, 66 S.D. 213— 
Tabor State Bank of Tabor v. Rol¬ 
lins, 223 N.W. 726, 64 S.D. 621—L. 
A. McKean Auto Co. v. O'Marro, 
223 NW. 364, 64 S.D. 436—Smith 

V. Even, 220 N.W. 878. 63 S.D. 369 
— H. W. Robb Lumber Co. v. Sioux 
Falls Building & Loan Ass'n, 213 
N.W. 946. 61 S.D. 869—White v. 
Lynch, 211 N.W. 447, 50 S.D. 601— 
Conway v. Burk. 171 N.W. 84, 41 S. 
D. 464—DavlB v. Davis, 164 N.W. 
799, 36 S.D. 386—Clark v. Mosier. 
160 N.W. 476. 36 S.D. 64—Cole v. 
Relley. 160 N.W. 299. 86 S.D. 30. 

Tenn.—^Whitehurst v. Howell, 98 S. 

W. 2d 1071. 20 Tenn.App. 314. 

Tex.—Texas & N, O. R. Co. v. Barn- 
house, Clv.App., 293 S.W.2d 261, er¬ 
ror refused no reversible error. 
Utah.—Pettlngill v. Perkins. 272 P. 
2d 185, 2 Utah 2d 266—Miller v. 
New York Life Ins. Co.. 87 P.2d 
647, 84 Utah 689—Straka v. Voyles, 
262 P. 677, 69 Utah 123—^Murdock 
V. Farrell. 163 P. 1102, 49 Utah 
814. 

Vt.—Senna v. Gero, 109 A.2d 344, 118 
Vt, 333—Loomis v. Graves, 77 A.2d 
888. 116 Vt. 438—Macauley v. Hyde, 

42 A.2d 482, 114 Vt. 198—Skoll v. 
Cushman. 13 A.2d 180, 111 Vt. 160 
—Bates V. Rutland R. Co., 166 A. 
923, 106 Vt 394—Gentes v. St. Pe¬ 
ter, 163 A. 669, 106 Vt. 103—Shields 
V. Vermont Mut. Fire Ins. Co., 147 
A. 862. 102 Vt 224—Sharby v. 
Town of Fletcher, 127 A. 800, 98 
Vt 273. 

Va.—Bostic V. Whited. 93 S.E.2d 334 
—^Lake Barcroft Estates. Inc. v. 
McCaw. 98 S.E.2d 124, 198 Va. 242 
—^American Health Ins. Corp. v. 
Newcomb, 91 S E.2d 447, 197 Va. 
886—Hilton v. Fayen, 86 S.E.2d 40, 
196 Va. 860—Godsey v. Tucker, 84 
S.B.2d 435, 196 Va. 469—Babbitt v. 
Miller. 64 S.E.2d 718, 192 Va. 372 
—Hinton V. Gallagher. 67 S E 2d 
181, 190 Va. 421—Bowen v. Pernell, 
67 S.E.2d 36, 190 Va. 389—Hall v. 
Payne, 62 S.E.2d 76, 189 Va, 140— 
Rook V. Atlantic Coast Line R. Co., 
86 S.W.2d 669, 184 Va. 670—Mutual 
Ben. Health & Acc. Ass'n v. Hite, 
86 S.B.2d 743. 184 Va. 614—Piccolo 
V. Woodford, 36 S.E 2d 393, 184 Va. 
482—Ross V. Schneider, 27 S.E.2d 
154, 181 Va. 931—Wood Towing 
Corp. V. West 23 S.E.2d 789, 181 
Va. 161—Odom v. Sinclair Refining 
COm 20 S.B.2d 487, 179 Va. 639— 
Virginia Electric & Power Co. v. 
Clark. 19 S.E.2d 693, 179 Va. 596— 
flelfe V. FuUer, 18 S.E.2d 264. 179 


Va. 80-«-RawkindB ▼. Sydnor, 196 
aE. 619. 170 Va. 267—City of Rich¬ 
mond V. Hood Rubber Products 
Co., 190 aE. 96. 168 Va. 11—'Brown 
y. Waltrlp, 189 S.E. 842. 167 Va. 298 
—^Wood V. Qulllln, 188 S.E. 216, 167 
Va. 266—Standard Laundry Service 
V. Pastelnlck. 184 S.E. 198, 166 Va. 
125—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 S.E. 681, 161 Va. 642—Virginia 
Electric & Power Co. v. Lenz, 164 
S.B. 672. 168 Va. 732—C. D. Kenny 
Co. V. Solomon. 163 S.E. 97, 168 
Va. 26—Southern Ry. Co. v. Cohen 
Woenen & Co., 157 S.E. 568, 166 
Va. 318—Coopersmlth v. Mahoney, 
143 S.E. 313, 160 Va. 686—C. G. 
Blake Co. v. W. R. Smith & Son, 
133 S.E. 686. 147 Va. 960. 

Wash.—Keen v. O’Rourke, 290 P.2d 
976, 48 Wash.2d 1—Lunz v. Neu¬ 
man. 290 P.2d 697. 48 Wa8h.2d 26— 
Vogreg V. Shepard Ambulance Co., 
289 P2d 360. 47 Wash.2d 660— 
Burwell v. Moore. 288 P.2d 841, 47. 
Wash.Od 670—Bellantonlo v. War¬ 
ner, 288 P.2d 469, 47 Wash.2d 660— 
Dean v. Harbor Nat. Bank of Aber¬ 
deen, 287 P.2d 296, 47 Wash.fd 218 | 
—Blancher v. Bank of California. | 
286 P.2d 92. 47 Wash.Od 1—Ken- 
nett V. Gilmore, 283 P.2d 977, 46 j 
Wash.2d 608—Peterson v. King 
County, 278 P 2d 774. 46 Wash.2d 
860—Klndelsplre v. Lawrence. 270 j 
P.2d 477, 44 Wash 2d 722—James 
V. Ellis. 269 P.2d 673, 44 Wa8h.2d 
699—Arnold v. National Union of 
Marine Cooks and Stewards, 266 P. 
2d 1051, 44 Wash.2d 183—Kagele v. 
Frederick. 261 P.2d 699, 43 Wash.2d 
410—Kramer v. Portland-Seattle 
Auto Freight Inc., 261 P.2d 692, 48 
Wash.2d 386—Ralston v. Vessey, 
260 P.2d 324, 43 Wash.Od 76—My- i 
ers V. West Coast Past Freight, 
266 P.2d 840, 42 Wash 2d 624— 
Ward V. Painters’ Local Union No. 
300, 262 P.2d 263, 41 Wash.2d 869— 
Irvin V. Spear, 248 P.2d 404, 41 
Wash 2d 224—Sevener v. Northwest 
Tractor & Equipment Corp., 247 P. 
2d 237, 41 Wash.2d 237—Schedler 
V. Wagner, 230 P.2d 600, 37 Wash. 
2d 612, 26 A.LR2d 604—Smith v. 
Leber, 209 P.2d 297, 34 Wash.2d 611 
—Sunset Oil Co. v. Vertner, 208 P. 
2d 906, 34 Wash.2d 268—Braack v. 
Bailey. 200 P.2d 625, 82 Wash 2d 60 
— ^Walsh V. West Coast Coal Mines, 
197 P.2d 233, 31 Wash.2d 396— 
Paddock v. Tone. 172 P.2d 481, 26 
Wash.2d 940—Bissell v. Seattle 
Vancouver Motor Freight, 168 P.2d 
390, 26 WaRh.2d 68—Heggem v. 
Humphries Transport, 167 P.2d 432, 
24 Wash,2d 771—Schneider v. No¬ 
el. 160 P.2d 1002, 23 Wa8h.2d 388— 
Peterson v. Department of Labor 
and Industries, 157 P.2d 298, 22 
Wash. 2d 647—Omeltt v. Depart¬ 
ment of Labor and Industries, 162 
P.2d 973, 21 Wash.2d 684—Tockey 
V. Department of Labor and Indus- 
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tries, 160 P.td 680. 21 'Wuh.td 171 
—dodd V. New York Underwriters 
Ina Co.. 144 P.2d 884. 19 Wash.2d 
671—Skeels v. Davidson, 189 P,2d 
801, 18 Wash.2d 868, 149 A,L.R. 
226—'Miles v. Pound Motor Co., 117 
P.2d 179, 10 Wash.2d 492—Sumer- 
lln V. Department of Labor and In¬ 
dustries. Ill P.2d 603. 8 Wash.2d 48 
—Scholz V. Leuer, 109 P.2d 294, 7 
Wash 2d 76—Miller v. Mohr, 89 P. 
2d 807, 198 Wash. 619—Bracy v. 
United Retail Merchants, 63 P.2d 
491, 189 Wash. 162—Lally v. 

Graves. 63 P.2d 361. 188 Wash. 661 
—^Relchlin v. First Nat. Bank, 61 P. 
2d 380. 184 Wash. 804—Kosko v. 
Craig, 32 P.2d 112, 177 Wash. 614— 
Smith V. Dahlquist, 28 P.2d 262, 176 
Wash. 84—Stack v. L. J. Dowell, 
Inc., 19 P.2d 126, 172 Wash. 9— 
Frlch V. Department of Labor and 
Industries. 13 P.2d 67. 169 Wash. 
282—Pellerin v. Washington Ve¬ 
neer Co., 2 P.2d 668, 163 Wash. 665 
—National Ass'n of Creditors v. 
Grassley, 292 P. 416, 169 Wash. 186 
—^Kane v. Lindsey, 264 P. 461, 143 
Wash. 61—Risdon v. Hotel Savoy 
Co., 170 P. 146, 99 Wash. 616—Pe¬ 
ters V. Union Gap Irr. Dlst, 167 
P. 1085, 98 Wash. 412—Bullls v. 
Ball. 167 P. 942, 98 Wash. 842— 
Bchats V. Helmblgner, 144 P. 901, 
82 Wash. 689. 

8 C.J. p 922 note 86. 

'%aw of the oase^ explained 

When It Is said that an Instruc¬ 
tion, to which no exceptions have 
been taken, becomes the law of the 
case, what Is meant Is only that on a 
hearing In the appellate court no 
claim opposed to it. In point of law, 
will be entertained. “There is, of 
course, no holding, or even intima¬ 
tion, that the proceedings, in this re¬ 
spect, are free from error. The ap¬ 
pellate court merely takes the situa¬ 
tion as It finds it, and as the parties 
have been content that It should find 
it, so far as the particular trial is 
concerned ” 

Vt.—Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 664, 
106 Vt. 367. 

Theory 

(1) When the trial court instructs 
on the theory of an original obliga¬ 
tion and not one of guaranty in a 
suit on a note, and the instruction 
is not excepted to and no special 
instructions on any other theory or 
special findings are requested, the 
court will on appeal consider no dif¬ 
ferent theory. 

Okl.—Stuart v. Edwards, 202 P. 1032, 
84 Okl. 207. 

(2) Where the charge, to which 
no exception was taken, placed the 
case wholly on a statute, It must be 
considered on that footing. 

Mass.—Morel v. New York, N. H. A 

H. R. R., 181 N.E. 176, 238 Mass, 
892. 
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structions, which were not objected or excepted to, 
are the law of the case for some purposes, such 
as determining the sufficiency of the evidence,®* 
they do not furnish the test by which the admissibili¬ 
ty of the evidence is to be determined.®* To be¬ 
come the law of the case an instruction given with¬ 
out objection must announce and apply a rule of 
law and not a statement of fact alone.*^® 

Where the action of the trial court in giving or 
refusing instructions is correct on any theory, it is 
immaterial on what ground or theory it purported 
to act;*^^ its action will be upheld,*^2 though 

it assigned an erroneous reason or incorrect ground 
therefor"^* or was influenced by an inapplicable prin¬ 
ciple of law.*^^ 


A verdict obtained on instructions based on an 
untenable theory cannot be sustained on the ground 
that the same result would have been obtained if the 
jury had been instructed on a proper theory where 
the facts are not such that it can be held, as a 
matter of law, that the jury would have rendered 
the same verdict if proper instructions had been 
given.'^® 

Where it cannot be known what the jury consid¬ 
ered to be the proximate cause in a negligence case, 
error in an instruction as to alleged neglect in one 
respect calls for a reversal even though the evi¬ 
dence establishes failure of duty in another re¬ 
spect.*^® 


lalmltatloas of rnlo 

(1) The rule that instructions not 
excepted to become the law of the 
case, does not operate Instanter at 
time exceptions are taken, so that 
failure to tender immediately an ade¬ 
quate exception to one instruction 
does not make that Instruction the 
“law of the case,” thereby preclud¬ 
ing consideration of a later errone¬ 
ous and prejudicial instruction to 
which adequate exception is taken 
Wash—Franks v Department of La¬ 
bor & Industries. 215 P.2d 416, 35 
Wash.2d 763. 

(2) The rule that parties are 
bound by the law laid down by the 
court in its instructions where 
charges are approved by counsel for 
each party, and no objections or ex¬ 
ceptions thereto have been made at 
any stage, does not apply if record 
or evidence conclusively shows that 
the party in whose favor the verdict 
is rendered is not entitled to recov¬ 
ery. 

Wash —^Walsh v. West Coast Coal 
Mines, 197 P.2d 238, 31 Wash.2d 
396. 

(3) A party may avoid the rule 
that an instruction which is not ex¬ 
cepted to becomes the law of the 
case, only by showing that he did 
not have a fair trial. 

N.Y.-—Underhill v. Slutzky, 22 N.Y. 
S.2d 997, 260 App Div. 882. 

SCotlon for directed verdict 

True principles of law, rather than 
the law of the case as subsequently 
established by instructions to jury, 
govern the trial court in ruling on a 
motion for a directed verdict and the 
supreme court in reviewing such a 
ruling. 

Iowa.—^Florke v. Peterson, 65 N.W.2d 
372, 246 Iowa 1031. 

S.D.—Prager v. Tomlinson, 57 N.W. 
2d 618, 74 S.D. 607—Federal Land 
Bank of Omaha v. Houck, 4 N.W. 
2d 213, 68 S.D. 449. 

67 . Minn.—Riser v. Smith, 162 N.W. 
520, 136 Minn. 417. 


68. Minn.—Marlon v. Miller. 65 N. 
W 2d 62. 237 Minn. 306—Bullock v. 
Now York Life Ins. Co , 233 NW 
858. 182 Minn. 192—Hawley v. 

Town of Stuntz, 227 N.W. 3B8, 178 
Minn. 411. 

N.Y.—Hamm v. Queens-Nassau Tran¬ 
sit Lines, 20 N.Y.S.2d 849. 260 App 
Div 106 

Va—Howard v. Leftwich, 89 S.E.2d 
32. 197 Va. 227. 

Wash—Keen v O’Rourke, 290 P 2d 
976. 48 Wash 2d 1. 

Baling on facts contained in a 
charge given without reported ob¬ 
jection or exception is the law of the 
case on report. 

Mass.—Langley v. Boston Elevated 
Ry. Co., 112 N.B. 79, 223 Mass. 492. 

Xnatructlons regoiring proof of fact 

(1) Where erroneous instructions, 
which were not objected to, required 
proof of a fact as a prerequisite to 
recovery, a verdict for plaintiff can¬ 
not be sustained unless that fact was 
pleaded and proved. 

Iowa.—Heiman v. Felder, 160 N.W. 
234, 178 Iowa 740. 

(2) An Instruction as to what 
plaintiff must show, although placing 
loo great a burden on him, is the 
law of the case on appeal by defend¬ 
ant from a judgment for plaintiff. 
Iowa—Melicker v. Sodlacck, 179 N 

W, 197, 189 Iowa 946, 11 A.L R. 
259. 

(3) However, where the petition 
staled a cause of action under the 
Safety Appliance Act, and in addition 
alleged failure to discover and re¬ 
pair defects, and defendant’s princi¬ 
pal instruction required the Jury, 
before finding for plaintiff, to And 
facts authorizing a recovery under 
that act, and also that defendant 
was negligent as alleged, plaintiit 
was not bound on appeal by the the¬ 
ory of the instruction, so as to re¬ 
quire reversal of judgment for plain¬ 
tiff because the evidence failed to 
show the defect could have been dis¬ 
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covered by exercise of ordinary care, 
since the allegations of negligence In 
the petition were surplusage and 
plaintiff assumed an unnecessary 
burden. 

Mo —Callicotte v. Chicago. R. I. & P. 
R. Co.. 204 S W. 629, 274 Mo. 689. 
Verdict in accordance with Instmo- 
tlons will not be disturbed. 

Minn—Mohler v. GoldAsh, 191 N.W. 
44. 154 Minn. 533. 

Mont—Herd v. Freeman, 273 P. 1047, 
84 Mont. 32. 

R.I.—Daily v. Wilcox, 106 A. 680. 

69. Minn.—Mullany v. Fireman’s 

Ins. Co. of Newark, N. J., 287 N. 
W. 118, 206 Minn 29—Riser v. 

Smith, 162 N.W 620, 136 Minn. 417. 

70. Va.—Tignor v. Virginia Electric 
& Power Co., 184 S.E. 234, 166 Va. 
284. 

71. Cal—MeStay v. Citizens’ Nat 
Trust & Savings Bank of Los An¬ 
geles, 43 P.2d 660, 5 C.A.2d 696. 

Mo—Caldwell v. City of New York 
Ins Co, App, 246 S.W. 602. 

N M —Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473 

72. Mo —Clack v. Kansas City Elec¬ 
trical Wire Subway Co., 119 S.W. 
1014, 138 Mo.App. 206. 

73. Ala.—Roth v. Scruggs, 106 So. 
182, 214 Ala. 32. 

Mich.—Gainoott v. Davis, 276 N.W, 
229, 281 Mich. 615. 

N.M —Mares v. New Mexico Public 
Service Co., 82 P.2d 267, 42 N.M. 
473. 

N.Y.—Landau v. Hertz Drivurself 
Stations. 260 N.Y.S. 661, 237 App, 
Div. 141 

4 C.J. p 665 note 2. 

74. Wash—Allen v. Schultz, 181 P. 
916, 109 Wash. 393, 6 A.L.R. 676. 

76. Okl.—C. I. T. Corporation v, 
Shogran, 65 P.2d 956, 176 Okl. 888. 

76. Mo.—Sullivan v. Chauvenet, 222 
I S.W. 769, 282 Mo. 649. 
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§ 1464(7) iUPPEAL & ERROR 

§ 1464(7). Grant or Refusal of New 
Trial 

a. Grant 

b. Refusal 

a. Grant 

(a) In general 

(b) Verdict against weight of evidence 


(a) In General 

The appellate court will not ditturb an order grant¬ 
ing a new trial if It It auttalned by any ground of the 
motion therefor. 

An order granting a motion for a new trial will 
not be disturbed or reversed on appeal if it is sus¬ 
tained or warranted by any ground of the motion^^ 


77. Ala.—Cooper v. Grubbs, 80 So 
2d 284, 262 Ala. 510—Louisville & 
N. R. Co. V. Scott, 167 So. 672, 232 
Ala. 284. 

First Nat. Bank of Birmingham 
V. Searcy, 19 So.2d 559. 31 Ala.App 
663—Shepherd v. Morrison's Cafe¬ 
teria Co., 194 So. 427, 29 Ala.App 
189—Bridgeforth v. National Lifo 
& Accident Ins. Co., 140 So. 770, 2t 
Ala.App. 76. 

Ariz.—Young Mines Co. v. Citizens' 
State Bank, 296 P. 247, 37 Ariz. 621 
—Huntsman v. First Nat. Bank. 
248 P. 598, 29 Ariz. 574. 

Cal.—Sparks v. Redinger, 279 P.2d 
971, 44 C.2d 121—Ballard v. Pa¬ 
cific Greyhound Lines. 170 P.2d 
465, 28 C.2d 367—Mazzotta v. Los 
Angeles Ry Corp., 153 P 2d 338, 25 { 
C.2d 166—Campanella v. Campanel- 
la. 269 P. 433, 204 C. 616—Scott v 
Times-Mirror Co., 174 P. 312, 178 C 
688—Rahmel v. Rost, 171 P. 1068 
178 C. 16—Mercantile Trust Co. of j 
San Ffiancisco v. Sunset Road Oil | 
Co., 168 P. 1037, 176 C. 461—Mer- j 
cantile Trust Co. of San Francisco | 
V. Sunset Road Oil Co., 168 P. 1033 
176 C. 461—Dynes v. Bekins Van & 
Storage Co., 166 P. 12, 176 C 72, 

Thomas v. Moore, App„ 303 P.2d 
624—Boynton v. McKales, 294 P.2d 
733, 189 C.A.2d 777—Rethers v. Re- 
thers. 294 P.2d 698, 140 C.A.2d 28— 
Thompson v. Blum’s Inc., 293 P.2d 
82, 139 C.A.2d 140—Corsetto v. Pa¬ 
cific Elec. Ry., 289 P.2d 116, 136 C 
A.2d 631—Kalfus v. Fraze, 288 P.2d 
967, 136 C.A.2d 416—Karp v. Ja¬ 
cobs. 287 P.2d 400. 136 C.A.2d 388 
—Bruns v. Southern Pac. R. Co., 
281 P.2d 631, 132 CA.2d 142—Lov¬ 
ett V. Dlntzer. 280 P 2d 68. 131 C.A 
2d 166—Quinn v. Oil Fields Truck¬ 
ing Co., 279 P.2d 776. 130 C.A.2d 
720—Oreenman v. Rogers, 264 P.2d 
92. 122 C.A 2d 66—Gainey v. Gain¬ 
ey, 269 P.2d 984, 119 C.A.2d 664— 
People V. One 1947 Cadillac 4-Door 
Sedan. 240 P.2d 1036, 109 C.A.2d 
504—Marosl v. J. W. Robinson Co., 
238 P.2d 78. 107 C.A.2d 811—Shell- 
haas V. Petrolane, Limited, 219 P. 
2d 797, 98 C.A.2d 171—Barnett v. 
Garrison, 209 P.2d 426. 93 C.A.2d 
663—^Yost V. Johnson, 206 P.2d 13, 
91 C.A.2d 849—Downs v. Sherry, 
202 P.2d 101, 90 C.A.2d 1—McCoy 
v. Yellow Cab Co. of Cal., 198 P.2d 
871, 88 C.A.2d 47—Stone v. Los An¬ 
geles County Flood Control Diet., 
185 P.2d 396, 81 C.A.2d 902—Smith 
T. Ward Transp. Co., 183 P.2d 701, 


81 C.A.2d 213—Jordan v. Schrle- 
ber. 169 P.2d 394, 74 C.A.2d 800— 
Lucerne Country Club v. Beal, 68 
P.2d 408, 21 C.A.2d 121—Laumann 
V. Conner, 65 P.2d 1226, 12 CA.2d 
631—Armstrong v. Wallace, 47 P. 
2d 740, 8 CA.2d 429—Breeze v. 
Southern Petro Tank Line Co., 43 
P.2d 684, 6 C.A2d 607—Bakurjian 
V. Pugh. 41 P.2d 176, 4 C.A.2d 460— 
Lombard v. Swall, 37 P.2d 696, 2 
C.A. 2d 69—Chapman v. Goldberg. 
36 P.2d 641, 140 C.A. 644—Weaver 
V. Shell Oil Co., 18 P.2d 736, 129 C. 
A. 232—Tasker v. Cochrane, 271 P. 
603, 94 C.A. 361—Beckley v. Harris. 
258 P. 428, 84 C.A. 657—Roberts v. 
Southern Pac Co., 201 P. 968, 64 C 
A. 316—^McCain v. City of Oakland, 
199 P. 841, 52 CA. 639—McNeely v. 
Hill. 198 P. 427, 52 C.A. 184—Della 
Mora V. Favilla, 173 P. 770, 37 C.A. 
164—needy v. San Mateo Hotel Co., 
150 P 810, 27 C.A. 653—W. R. 
Bradshaw & Co. v. Eggers, 148 P. 
961, 27 0 A. 132 

Pla—Smith V. Shelfer, 190 So. 879, 
139 Fla 537—Beckwith v. Bailey, 
161 So 676. 119 Fla 316—G Lloyd 
Preacher & Co. v. Sarasota Bay Ho¬ 
tel Co., 150 So. 690, 112 Fla. 432— 
Scott V. National City Bank of 
Tampa. 146 So. 673. 107 Fla 818— 
Luria v. Bank of Coral Gables, 142 
So 901, 106 Fla 175, rehearing de¬ 
nied 143 So 698. 106 Fla. 175— 
Goodno V. South Florida Farms 
Co, 116 So, 23, 95 Pla. 90—Carney 
V, Strlngfellow. 74 So 866, 73 P a 
700—Mizell Live Stock Co. v. Pol¬ 
lard, 71 So. 31. 71 Fla 192—An¬ 
thony Farms Co. v. Seaboard Air 
Line Ry., 67 So. 913, 69 Fla. 188. 
Idaho.—Hall v. Johnson, 214 P.2d 
467, 70 Idaho 190—Egbert v. Twin 
Falls Canal Co, 11 P 2d 360, 62 Ida¬ 
ho 39—Tidd V. Northern Pac. Ry, 
Co., 270 P. 138, 46 Idaho 652— 
Turner v. First Nat. Bank, 248 P. 
14. 42 Idaho 697. 

HI.—Matheis v. Aharonlan, 67 N.E.2d 
140, 324 Ill.App. 82. 

Iowa.—Greiner v. Hicks. 300 N.W. 
727, 231 Iowa 141—Ollnger v. Tle- 
fenthaler, 286 N.W. 137, 226 Iowa 
847—Jordan v. Schantz, 264 N.W. 
259, 220 Iowa 1251—Christensen v. 
Farmers’ Sav. Bank of Fertile, 255 
N.W. 520, 218 Iowa 892, supple¬ 
mented 256 N.W. 687—Doty v. Ja¬ 
mieson, 243 N.W. 369, 214 Iowa 
1321—Jelsma v. English, 231 N.W. 
804, 210 Iowa 1066—Christensen v. 
Howson, 226 NW. 84—^Lange v. 
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Niasen, 216 N.W. 697, 204 Iowa 
1080—Hanna v. Iowa Automobile 
Mut. Ins. Co., 212 N.W. 114, 202 
Iowa 1361—^Dunnegan & Briggs v. 
Chicago, R. I. & P. R. Co., 211 N. 
W. 364, 202 Iowa 787—Western 
Fruit & Produce Co. v. Buzzard. 202 
NW. 759, 199 Iowa 834—Sheridan 
Bros. V. Dealy, 200 N.W. 336, 198 
Iowa 877—Farnsworth v. Hazelett, 
199 N.W. 410, 197 Iowa 1367, 38 
A.L.R. 814—Copeland v. Junkin, 199 
N.W. 363, 198 Iowa 630—Thomas v. 
Illinois Cent. R. Co.. 161 N.W. 387, 
169 Iowa 337. 

Kan.—Loit v. Reno Tp., Leavenworth 
County, 214 P. 1110, 113 Kan. 492. 
Ky.—Chesapeake & O. Ry. Co v. Sal¬ 
yers. 218 S.W. 474, 187 Ky. 144, 
150. 

Mass.—Hall v. Glustl Baking Co., 77 
N.E.2d 227, 322 Mass. 317. 

Mo—Castorina v. Herrmann, 104 S. 
W2d 297, 340 Mo. 1026—Riche v. 
City of St Joseph, 32 S.W.2d 678, 
326 Mo 691—Spencer v. Barlow, 5 
S W.2d 28, 819 Mo. 836—Mooney v. 
Monark Gasoline & Oil Co., 298 S. 
W. 69, 817 Mo. 1266—King v. Mann, 
286 S W. 100, 316 Mo. 318—Dietrich 

V. Cape Brewery & Ice Co., 286 S. 

W. 38, 315 Mo 607—Gray v. Mis¬ 
souri Lumber & Mining Co.. 177 S. 
W. 695. 

Dugdale Packing Co. v. Lowden, 
App., 160 SW.2d 832—Stout v. In¬ 
dependent Order of Foresters, 148 
S.W.2d 137, 236 Mo App. 787— 

Stowers v. Western Bentley Mer¬ 
cantile Co., App., 140 S W 2d 714— 
Industrial Loan Co. of Cape Girar¬ 
deau V. Grisham, App., 116 SW.2d 
214—Beattie v. Kerr. App., 116 S. 
W.2d 99—National Fireproofing 
Corporation v. Roberts, App., 80 S 
W 2d 243—Sharon v. Kansas City 
Granite & Monument Co., App., 69 
SW.2d 323—Bumgarner v. Ek- 
strum. App., 67 S.W.2d 620—Vita- 
graph, Inc. V. Cantwell, App., 60 S. 
W.2d 683—Welch v. Noah, App., 
62 S.W.2d 493—Darnall v. Lyons, 
App., 61 S.W.2d 169—Klaber v. 
Corporation of Royal Exchange As- 
sur. of London, England. App., 48 
S.W.2d 62—Cahill v. Byng, App., 
30 S.W.2d 768—Bacon Plano Co. 

V. Wilson, App., 27 S.W.2d 1061— 
Crocker v. MacCartney, App., 24 S. 

W. 2d 649—Turner Lumber & In¬ 
vestment Co. V. Chicago, R. I. & P. 
Ry. Co., 16 S.W.2d 706, 223 Mo.App. 
664—Story v. August, App., 10 S.W. 
2d 966—Thayer v. Halterman. App.. 



6 c j.a 

or by all the grounds of the motion considered to¬ 
gether, although no single one of them is sufficient in 
itself However, such an order will not ordi¬ 
narily be sustained on a ground not made a ground 
of the motion for a new trial.'^®'^ 

General order. Where an order granting a mo- 


APPEAL & ERROR § 1464(7) 

tion for a new trial is general in its terms and does 
not state that it is based on any particular ground, 
the reviewing court may and will examine and con¬ 
sider the entire record and all the grounds of the 
motion to ascertain if the order can be sustained 
on any ground; and it will affirm or uphold the or- 


10 S W 2d 663—Shoemaker v. Mar¬ 
cum, App., 9 S.W.2d 863—Watson 

V. St. Joseph Coal Mining: Co., 5 S. 

W. 2d 122, 222 Mo.App. 718~McCar- 
ten V. St. Louis-San Francisco R 
Co., App., 264 S.W. 60—Cobb v. 
George F. Mosher Real Estate Co., 
App., 257 S.W. 161—Harris v. Mc- 
Quay, App., 242 S.W. 1011—Haag v. 
Cohen. 229 S.W. 296, 207 Mo.App. 36 
—Branstetter v. Chicago & A. R. 
Co., App., 225 S.W. 1085—Stark v. 
Bingaman, App., 223 S.W. 946— 
Booth & Sons v. Reeves. App., 204 
SW. 815—Roman v. King. App., 
202 S.W. 690—Frisbie v. Scott, 201 
S.W. 661, 199 Mo.App. 131—South¬ 
ard V. Dudley. App., 199 S.W. 693— 
Stanton-Honig Mercantile Co. v. lu 
Cohen Grocer Co., App., 198 S.W. 
461—King V. Missouri Dairy Co., 
App.. 187 S.W. 284—Mason v. Com¬ 
merce Trust Co., 183 S.W. 707, 192 
Mo App. 628—Farmers' & Mer¬ 
chants’ Bank v. Munson, App., 177 
SW. 778. 

Mont.—State v. Anderson, 13 P.2d 
228, 92 Mont. 313—MakI v. Murray 
HospiUl, 7 P2d 228, 91 Mont. 251 
—Loncar v. National Union Fire 
Ins Co. of Pittsburgh, Pa., 274 P. 
844, 84 Mont. 141—Parsons v. Rice, 
264 P 396, 81 Mont. 609—Wilber v. 
Wilber, 207 P. 1002, 63 Mont 687— 
MeVey v. Jemison, 207 P. 633, 63 
Mont. 436—Rhoades v. Ness, 163 
P. 659, 63 Mont. 322—Reynolds v. 
Jones, 163 P. 469. 63 Mont. 251— 
Fadden v. Butte Miners' Union No. 
1, 147 P. 620, 60 Mont. 104. 

Neb.—Anderson v. Nielsen, 76 N.W. 

2d 372, 162 Neb. 110. 

N.H —Hall V. Merrimack Mut. Fire 
Ins. Co., 13 A.2d 167, 91 N.H. 6. 
N.Y.—MacReynolds v. Coney Island 
& B R. Co., 166 N.Y.S. 665, 170 
App Div 314. 

N.D.—Eddy V. Wells, 231 N.W. 785, 
59 ND. 663. 

Okl.—James v. Coleman, 166 P. 210, 
64 Okl. 99. 

Or.—Christianson v. Muller, 289 P.2d 
835, 193 Or. 648—Bartholomew v. 
Oregonian Pub. Co., 216 P.2d 267, 
188 Or 407. 

Pa —Beal v. Reading Co., 87 A.2d 214, 
370 Pa. 46. 

S.C.—Ward v. City of Florence, 142 
S.B. 48, 144 S.C. 76. 

Tenn.—Cunningham v. Union Chev¬ 
rolet Co., 148 S.W.2d 633, 177 Tenn. 
214. 

Wileman v. Mayor and Aldermen 
of ToWn of Tullahoma, 196 S.W.2d 
826, 29 Tenn.App. 172. 


Tex.—Oil Well Supply Co. v. March- 
man, Clv.App., 293 S.W. 306—Wil¬ 
liams V. Pool, Clv.App., 291 S.W. 
664. 

Wash—Hayes v. Sears, Roebuck & 
Co., 209 P.2d 468, 34 Wa8h.2d 666— 
Potts V. Laos, 200 P.2d 606, 81 
Waah.2d 889—Hanna v. Bodier, 23 
P.2d 396, 173 Wash. 460—Petelle v. 
Beck. 298 P. 694. 162 Wash. 497— 
Applewhite v. Wayne, 277 P. 84, 162 
Wash. 62—Hansen v. Parks, 246 P. 
684, 139 Wash. 241—Scott v. Mc- 
Anally, 237 P. 292, 136 Wash. 231. 
Wyo.—Allen v. Lewis, 177 P. 433, 26 
Wyo. 85. 

4 C.J. p 662 note 91. 

Any groniid or reason appeartag la 
record 

Cal.—Laumann v. Conner, 66 P.2d 
1225. 12 C.A.2d 631—Burgess v. 

Doran. 261 P. 619, 86 C.A. 669. 

Ky.—Louisville & I. Ry. Co. v. Pul¬ 
liam’s Adm'x, 82 S.W.2d 191, 259 
Ky. 82. 

Aay hypothesis 

Cal —Pitt V Southern Pac. Co,, 9 P.2d 
273, 121 C A. 228. 

Any prejudicial error 

The order must be affirmed if dur¬ 
ing the trial any prejudicial error 
was committed of which respondents 
can complain. 

Or.—Arthur v. Parish, 47 P.2d 682, 
160 Or. 682. 

Aay reasonable ground 

Mo.—^Wallace State Bank v. Corn 
Exchange Bank, 282 S W. 86, 220 
Mo App. 1062. 

Buie does not apply to appeal from 
final Judgment 

Mo —State ex rel. Southwest Nat. 
Bank of Kansas City v. Ellison, 
181 S.W. 998, 266 Mo. 423. 

Showing required of appellant 

(1) Appellant from an order for a 
new trial must show that none of 
appellee's grounds for a new trial 
authorized the court to set aside the 
verdict. 

Tex.—Hooven Radiator Co. v. Little 
Motor Kar Co., Clv.App., 291 S.W. 
313. 

(2) An order granting a new trial 
on two grounds will be affirmed 
where appellant assigned error as to 
action on one ground only. 

Wash.—McLeod v. Ohlsen, 266 P. 
1036, 144 Wash. 90. 

Court is not concerned with the 

reasons given by a trial Judge in 
granting motion for new trial if 
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adequate grounds are specified in ths 
motion. 

Cal.—Gray v. Robinson, 91 P.2d 194, 
33 C.A.2d 177. 

Mo.—Green v. First Nat. Bank of 
Kansas City, 173 S.W.2d 763, 236 
Mo.App. 1267—Beattie v. Kerr, 
App, 116 S.W.2d 99. 

Orouad not seriously urged 

Where ground for motion for new 
trial was not one recognized by law 
and was not inbluded in the notice 
of motion for a new trial, and court's 
remarks and affidavit of attendant at¬ 
torney shdwed that it was made in a 
Jocular manner, such ground would 
not be; considered by the district 
court of appeal. 

Cal.—Shellhaas v. Petrolane, Limit¬ 
ed. 219 P.2d 797, 98 C.A.2d 171. 

sermiess error in admission of 
eviden&d will not support grant of 
new trikl. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 C.A.2d 366. 

Buie not applioabls 

Rule that a decision of the trial 
Justice on a motion for new trial 
which reaches right result will not be 
disturbed even though reached 
through faulty reasoning or mistake 
of law is Inapplicable where verdict 
has been set aside by trial Justice 
as being against the law and the 
evidence, and ground urged in su¬ 
preme court for sustaining decision 
is that, if Jury had been correctly 
instructed on the law, the verdict 
would have been against the law and 
the evidence. 

R. I.—Union Fabrics Corporation v. 
Tlllinghast-Stlles Co., 199 A. 700, 
61 R.I. 32. 

Court reviews trial court’s Judg¬ 
ment in disposing of grounds of 
motion for new trial, and not the 
grounds themselves, originally, be¬ 
fore they are passed on by the trial 
Judge. 

Tenn.—Standard Oil Co. of N. J. v. 
Naramore, 207 S,W.2d 7, 30 Tenn. 
App. 430. 

78. Iowa—Greiner v. Hicks, 300 N. 
W. 727, 231 Iowa 141—Jordan v. 
Schantz. 264 N.W. 269, 220 Iowa 
1251. 

78.5 Ill.—County Bd. of School 
Trustees of Macon County v. 
Batchelder. 180 N.E 2d 175, 7 I11.2d 
178. 

S. D —Museus v. Geyer, 66 N.W.2d 
63, 76 S.D. 881. 
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any gi*ound stat- | ed in the motion or notice of motion*^® or if error 


dcr if it is warranted or justified on 

79. Ala.—Commercial Standard Ins. 
Co, V. Berger Inv. Co., 86 So.2d 282, 
264 Ala. 208—King v. Skinner, 72 
So.2d 730, 261 Ala. 9—Morgan 

County V. Hart, 71 So.2d 278, 260 
Ala. 418—McMurphy v. Pipkin, 69 
So.2d 682, 260 Ala. 203—Ford v. 
Sellers, 69 So.2d 799, 257 Ala. 404— 
Sibley V. Odum, 68 So.2d 896. 267 
Ala. 292 —^American Mut. Liability 
Ins.‘ Co. V. Louisville & N. R. Co., 
84 So,2d 474, 250 Ala. 854—Lind¬ 
say Products Corp. v. Alabama Se¬ 
curities Corp., 26 So.2d 852, 247 
Ala. 662—Webb v. Oay, 2 8o.2d 776, 
241 Ala. 836—W. M. Templeton & 
Son V. David, 178 So. 281, 283 Ala. 
616. 

McClellan ▼. ^ Orange Crush- 
Graplco Bottling G|o., 62 So.2d 803. 
86 Ala.App. 682—^Abbott v. Ala¬ 
bama Coca Cola Bottling Co., 59 
So.2d 623, 86 Ala.App. 477 —Wood- 
all V. Regal Andre, Inc.,\ 60 So.2d 
2, 36 Ala.App. 637—Watson v. Hol¬ 
lis. 49 So.2d 679, 36 Ala.App. 619— 
Crumpton v. Pilgrim Healtih & Life 
Ins. Co.. 46 So.2d 848, 35.Ala.App. 
863—Riley v. Srofe, 45 Sp.2d 828. 
86 Ala.App. 222—ManginoW. Todd. 
98 So. 323, 19 Ala.App. 48^. 

Aria.—General Petroleum Corp. v. 
Barker, 269 P.2d 729, 77 Arts. 235— 
Parker v. Gentry, 154 P.2d 617, 62 
Ariz. 115—Southern , Arizona 

Freight Lines v. Jackson, 68 P.2d 
193, 48 Ariz. 509. 

Ark.—Oozp«s Juris fleoiiBdiua quoted 

la Hall V. W. E. Cox & Sons, 164 

5. W.2d 19, 21, 202 Ark. 909. 

Cal.—^Birch v. Mahaney, 290 P.2d 679, 
187 C.A.2d 584—Pierce V. Nash, 
272 P.2d 938, 126 C.A.Sd 606— 
Casaretto v. DeLucchi, 174 P.2d 
828, 76 C.A.2d 800—Gardner v. 

Marshall, 132 P.2d 883, 66 C.A.2d 
62—Pierce v. Paterson,' 128 P.2d 
644. 50 C.A.2d 486—Provin v. Con¬ 
tinental Oil Co., 121 P^d 740, 49 
C.A.2d 417—Lucerne Country Club 
V. Beal. 68 P.2d 408, 21 C.A.2d 121. 
Fla.—^Klght V. American Eagle Fire 
Ins. Co. of New York, 179 So. 792, 
181 Fla. 764, followed in Eight v. 
Star Ins. Co. of America, 179 So. 
797, 181 Fla. 775. 

Idaho.—McAllister v. Bardsley, 215 
P. 852, 37 Idaho 220. 

Ill.—Call os v. Public Taxi Service, 
11 N.E.2d 209, 292 lll.App. 399. 
Iowa.—Ollnger v. Tiefenthaler, 286 
N.W. 137, 226 Iowa 847—White v. 
Zell, 276 N.W. 76, 224 lowa 369— 
Correy v. Interurban Ry, Co, 164 
N.W. 786, 181 Iowa 378. 

Ky.—Noe v. O’Neil, 236 S.W.2d 893, 
814 Ky. 641. 

Mo.—Goodman v. Allen Cab Co., 232 

6. W.2d 635, 360 Mo. 1094—Home 
Trust Co V. Josephson, 96 S.W.2d 
1148. 339 Mo. 170, 106 A.L.R. 1063— 
Lindsay y. Shaner, 236 S.W. 319, 
291 Mo. ^97. 


Krueger v. Elder Mfg. Co., App., 
260 S.W.2d 349—McGraw v. Farm¬ 
ers Fire & Lightning Mut. Ins. Co., 
160 S.W.2d 846, 236 Mo.App. 1019— 
Peerless Fixture Co. v Frick, App., 
133 S.W.2d 1089—Robert v. New 
York Cent. R. Co, App., 122 S.W. 
2d 1—Sapp V. Carman Co., App., 95 
S.W.2d 668—Pilklngton v. Pilking- 
ton, 93 S.W.2d 1068, 230 Mo.App. 
669—Joy v. Bixby, App., 10 S.W 
2d 342—Lunsford v. Macon Prod¬ 
uce Co., App., 260 S.W. 781—Bix- 
ler V. Wagster, App., 266 S.W. 620— 
Alexander v. Allison, App., 224 S 
W. 60—Stark v. Bingaman, App., 
223 S.W. 946—Stanton-Honlg Mer¬ 
cantile Co. V. L. Cohen Grocer Co., 
App., 198 S.W. 461. 

Mont.—Garrison v. Trowbridge, 177 
P.2d 464. 119 Mont. 505. 

N.Y.—Thomas v. City of New York, 
35 N.E2d 617, 286 N.Y. 496. 

Ohio.—Haffner v. Schmiedl, 90 N.E. 

2d 700, 87 Ohio App. 143. 

Okl.—Carpenter v. Buellesfeld, 102 P. 

2d 119, 187 Okl. 213. 

Or.—Zeek v. Bicknell, 78 P.2d 620, 169 
Or. 167. 

Pa.—Morse Boulger Destructor Co. v. 
Arnonl. 101 A.2d 706, 376 Pa. 67— 
Andrzejewski v. Prudential Ins. Co 
of America. 184 A. 61, 321 Pa. 543. 
Wash.—Potts V. Laos, 200 P.2d 606, 
31 Wash.2d 889—Geri v. Bender, 
168 P,2d 144, 26 Wash.2d 60—Hen¬ 
ry V. Larsen, 143 P 2d 841, 19 Wash. 
2d 690—Wheeler v. Bill, 138 P.2d 
867, 18 Wash.2d 196—Rambo v 
Puget Sound Nav. Co.. 123 P 2d 356, 
12 Wash 2d 637—^Ahrens v. Ander¬ 
son, 67 P.2d 410, 186 Wash. 182. 

Xf record shows any ground, the¬ 
ory, or circumstance Justifying the 
order, it will not be disturbed. 

Cal.—^Amerlcan Marine Paint Co. v. 

Nyno Line. 187 P. 71, 46 C.A. 1. 
Mo,—Lowry v. Smith, 198 S.W. 437, 
199 Mo.App. 163. 

Wyo.—Elliott V. Sloan, 266 P. 1069, 
38 Wyo 276. 

Dlsoretioa of court or error of law 

(1) Where the record shows that 
the motion for a new trial was made 
on several grounds, but does not 
show on which ground the ruling 
granting the motion was based, the 
order will not be reversed if it was 
within the sound discretion of the 
court to grant it on any of the 
grounds stated in the motion and 
the court did not abuse its discretion. 
Iowa.—^Kenwood Lumber Co. v. Arm¬ 
strong, 198 N.W. 621, 197 Iowa 
1239. 

Wash—^Lowther v. Tollefson, 49 P. 
2d 908, 184 Wash. 66—Mitchell v. 
Rice, 48 P.2d 949, 183 Wash. 402— 
Davis V. Riegel, 44 P.2d 771, 182 
Wash. 1—Stewart v. Nelson, 23 P. 
2d 412, 173 Wash. 414, affirmed 26 
P.2d 1119, 173 Wash. 414—Hartman 
V. Farmers’ Mut. Ins. Co., 1 P.2d 
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913, 138 Wash. 490—Smith ▼. 

Muckelstone, 278 P. 1074, 163 Wash. 
31—Morehouse v. City of Everett, 
288 P. 897, 138 Wash. 112—Truva 
V. Goodyear Tire & Rubber Co., 194 
P. 886, 113 Wash. 418—Rotting v. 
Cleman, 41 P. 907, 12 Wash. 616. 

(2) Where the trial court in effect 
refused to assign any reason for its 
action in granting a new trial and 
any ground stated in the motion for 
new trial is sufficient, the wide dis¬ 
cretion allowed the trial court in 
such matters will not be disturbed. 
Mo.—Bell V. Bell, App., 20 S.W.2d 

289. 

(3) A general order granting a new 
trial will not be set aside because 
the trial Judge is supposed to have 
granted the new trial on the ground 
of an error of law. 

Wash.—Dulchevsky v. Solomon, 241 
P. 19, 136 Wash. 645. 

(4> An order granting a new trial, 
without stating any reason for 
granting it, will not be reversed in 
the absence of a clear error of law 
or an abuse of discretion. 

Pa.—Babbitt v. Jackson, 124 Al. 135, 
279 Pa. 480. 

(6) Where there is nothing on the 
record to indicate why the court be¬ 
low entered the order granting a new 
trial, the appellate court cannot say 
a mistake of law or an abuse of dis¬ 
cretion has been shown. 

Pa—Pawlowski v. Sczehowlcz, 143 
A. 180, 293 Pa 548. 

Informal opinion 

(1) Notwithstanding an Informal 
ruling or opinion, such as in a let¬ 
ter or memorandum, indicating that 
the decision was placed on a partic¬ 
ular ground, the order will be consid¬ 
ered as a general one where the for¬ 
mal order does not show that the 
new trial was granted on a particu¬ 
lar ground. 

Wash—Stuckrath v. Schwarz, 116 P. 
2d 974, 10 Wa8h.2d 1—Shook v. 
Hughes, 262 P. 142, 146 Wash. 134 
—Dulchevsky v. Solomon, 241 P. 
19, 136 Wash. 646—Morehouse v. 
City of Everett, 238 P. 897, 136 
Wash. 112. 

(2) The letter or memorandum 
opinion will not be considered. 

Cal.—^Whitney v. Northwestern Pac. 

R. Co., 178 P. 826. 39 C.A. 139. 
Wash.—Bone v. Yellow Cab Co., 242 
P. 1093, 137 Wash. 472. 

(3) The question of whether the 
trial Judge was in error in grantlxxg 
the motion on the ground indicated 
by him informally will not be re¬ 
viewed. 

Wash.—^Anderson v. Bameson, 4 P.2d 
883. 166 Wash. 16. 

(4) Supreme court will pot take 
cognizance of any reasons assigned 
by trial court in granting a motion 
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in making it does not affirmatively appear from the 
record.®® 

However, it may be provided by court rule that 
where the court grants a new trial without specify¬ 
ing the grounds, it shall be presumed that the court 
erred, and the burden of supporting the court^s ac¬ 
tion is on respondent.®®'® The view has been taken 
that no error can be based on the action of the 
trial court in granting a new trial where it did not 
specify the particular ground on which it granted 
the new trial.®i Another view, however, is that a 
general order granting a new trial will not be af¬ 
firmed where there is no ground in the motion on 


which the new trial cotald properly have been grants 
cd.®2 

It has been held that, on appeal from a general 
order granting a motion for new trial, the only 
question is whether there was sufficient evidence 
to take the case to the jury and that the order will 
be affirmed or reversed accordingly as the evidence 
was sufficient or insufficient for this purpose.®® 

Order .specifying ground. Under the practice in 
some jurisdictions, review of an order granting a 
new trial is restricted to the grounds on which the 
motion was granted and the order cannot be sup¬ 
ported by resort to other grounds.®®-® As a general 


for new trial unless such reasons 
are incorporated In the formal order. 
Wash—Potts V. Laos, 200 P.2d 606, 
81 Waah.2d 889. 

What appellant mnst show 

(1) Appellant must show that not 
one of the grounda of the motion 
was well taken. 

Ala.—Allison v. Cox. 127 So. 192, 220 
Ala. 624. 

Iowa—Kenwood Lumber Co. v. Arm¬ 
strong. 198 N.W. 621, 197 Iowa 
1239. 

(2) He must negative every theory 
on which the order may have been 
rested. 

Tex.—Tarbutton v. Ambrla, Civ.App., 
282 S.W. 891. 

Oronnde not briefed 
Where motion for new trial was 
based on all statutory grounds and 
order granting motion was silent as 
to particular grounds on which it 
was predicated, but, on record as 
made, new trial could have been 
granted only on ground that verdict 
was against law or on ground of 
error in law occurring at trial but 
such grounds were not covered by 
briefs on which case was submitted, 
a reversal of order granting new tri¬ 
al would be Justified, but submission 
of case would be vacated and par¬ 
ties would be given opportunity to 
file supplemental briefs covering 
such grounds. 

Cal.—Phillips v. Wheeler, App., 166 
P.2d 408. 

80. Kan.—People’s Nat. Bank of 
Kansas City v. Casey, 274 P. 286, 
127 Kan. 681. 

Xt oanaot be detsrxninsd that none 
of the grounds is good where they 
are not all argued on the alleged ba¬ 
sis for the errors so complained of 
is not shown by the record. 

Iowa.—^Hanna v. Iowa Automobile 
Mut. Ins. Co., 212 N.W. 114, 202 
Iowa 1361. 

80.8 Mo.—^Drake v. Hicks, 261 S.W. 
2d 46. 

81. Kan.—Krehbiel v. Milford, 260 P. 
2a 769, 178 Kan. 642—Babb v. City 
Of Wichita, 241 P.2d 766. 172 Kan. 


416—Bateman v. Roller, 211 P.2d 
440. 168 Kan. Ill—Cole v. Lloyd, 
166 P.2d 577, 161 Kan. 150—Fergu¬ 
son V Kansas City Public Service 
Co., 166 P.2d 869. 169 Kan. 620— 
Denney v. Farwell, 118 P.2d 648, 
164 Kan. 346—Briggs v. Shepler, 
224 P 61, 116 Kan. 614—Wenzel 
V. Lysle Milling Co.. 214 P. 406. 
113 Kan. 338 

82. Ariz.—Southern Pac. Co. v. 
Schults. 290 P. 162, 37 Ariz. 142. 

83. Wash.—Coppo v. Van Wierlngen. 
217 P.2d 294, 36 Wash.2d 120— 
Baker v. Mutual Life Ins. Co. of 
N. T., 201 P.2d 893, 32 Wash.2d 
340—.Potts V. Laos, 200 P.2d 606, 
31 Wash.2d 889—Fritz v. Horsfall. 
163 P.2d 148, 24 Wash 2d 14—Hen¬ 
ry V. Larsen, 143 P.2d 841, 19 Wash. 
2d 690—Hobba v. Postal Telegraph- 
Cable Co., 141 P.2d 648, 19 Wa8h.2d 
102—Freeman v. Arctic Grocery 
Co., 279 P. 100, 163 Wash. 10. 

83.5 Ariz—Tucker v. Collar, 286 P. 
2d 178, 79 Ariz. 141—City of Phoen¬ 
ix V. Harlan, 266 P.2d 609, 76 Ariz. 
290—Mendez v. Moya, 91 P.2d 870, 
64 Ariz. 44—Young Mines Co. v. 
Citizens’ State Bank, 296 P. 247, 37 
Ariz. 621. 

Fla—Braddock v. Seaboard Air Line 
R. Co., 80 So 2d 662—Poindexter v. 
Seaboard Air Line R. Co., 66 So. 2d 
906—Martin v. Stone, 61 So.2d 33 
—Thomas v. Western Union Tel. 
Co., 176 So. 122, 129 Fla. 166—Gulf 
Coast Title Co, v. Walters, 170 So. 
130, 126 Fla. 427. 

Idaho.—Sanchotena v. Tower Co., 264 
P.2d 1021, 74 Idaho 641. 

Pa.—Lenihan v. Davis, 31 A.2d 434, 
162 Pa Super. 47—Widson v. Phil¬ 
adelphia Rapid Transit Co., 182 A. 
767, 120 Pa,Super. 350. 

Za Oklahoma 

(1) It now appears to be the rule 
that where appeal was taken from 
order granting new trial, appellate 
court will consider only grounds or 
reasons given by trial court as basis 
for its ruling. 

Okl.—^Every v. Every, 293 P.2d 612— 
Benedict Bros. Const. Co. v. Da- 
voult, 266 P.2d 960—^Hays Trucking 
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Co. V. Maxwell, 261 P.2d 466—Over- 
street V. Bush, 266 P.2d 416, 208 
Okl. 866—McGlone v. Landreth, 196 
P.2d 268, 200 Okl. 426—Burke Orels 
Co. v. Ballard, 193 P.2d 682, 200 
Okl. 841—Massey v. Sinopoulo, 161 
P.2d 794, 194 Okl. 866—Little v. 
Lovett, 141 P.2d 794, 193 Okl. 167 
—Browne v. Bassett, 126 P.2d 706, 
191 Okl. 22—Shreve v. Cornell, 77 
P.2d 1, 182 Okl. 198. 

(2) Earlier decisions indicated that 
appellate court would affirm an or¬ 
der granting a new trial on insuffi¬ 
cient grounds where there were other 
grounds on which such relief was 
proper. 

Okl.—St. Louis-San Francisco By. 
Co. v. Howard, 43 P.2d 402, 171 Okl. 
661—Cohen v. Exchange Nat. Bank 
of Tulsa, 26 P.2d 910, 166 Okl. 177 
—Gibson v. Van Leuven, 296 P. 
412, 147 Okl 217—Turner v. Crow¬ 
der, 273 P. 349, 134 Okl. 216—Baker 
V. Citizens’ State Bank of Okeen, 
177 P. 668, 74 Okl. 182. 

(3) Trial court could not, by stat¬ 
ing In Its order that a new trial was 
granted for one reason and denied 
on others, deprive a party of a right 
to a review of the entire record or 
limit the jurisdiction of the appellate 
court to a consideration of the rea¬ 
son stated. 

Okl.—Gibson v. Van Leuven, 296 P. 
412, 147 Okl. 217—James v. Cole¬ 
man, 166 P. 210, 64 Okl. 99. 

Oroimd stated in order 

(1) Where trial judge, ih ordering 
new trial, stated that he should have 
directed verdict for defendant, and 
that failure to do so was error which 
required a granting of motion, but 
order granting new trial Itself spe- 
ciflcally stated the trial judge’s con¬ 
clusion that verdict was against man¬ 
ifest weight of evidence, order would 
be affirmed, irrespective of whether 
trial court was in error in denying 
defendant’s motion for directed ver¬ 
dict. 

Fla.—Garrison v. Florida Power 4b 
Light Co., 66 So.2d 2. 

(2) Where motion for new trial 
was sustained, and defendant ap- 
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rule, however, in reviewing an order granting a court rested its decision; it may, for the purpose 
new trial on a specified ground, the appellate court of upholding the order, consider all of the grounds 
is not limited to the ground on which the trial of the motion for the new trial®^ and, regardless of 


pealed by case-made into which 
judge's oral remarks were transcrib¬ 
ed. supreme court could consider the 
oral observations or remarks to ex¬ 
plain Judgment, but such remarks 
constituted no part of Judgment roll 
and would not be considered for pur¬ 
pose of varying or impeaching Judg¬ 
ment. 

Okl.—^Hays Trucking Co. v. Maxwell. 
261 P.2d 456. 

iroossBity of szoluslvs rsUaaos on 
reason stated 

(1) It is a settled rule of the ap¬ 
pellate courts of Pennsylvania that 
an order granting a new trial will 
not be reversed, or even reviewed, 
for error in the reason advanced by 
the trial court unless it appears with 
oertalnty from the record or a cer- 
tlflcate of the trial Judge that the 
reason stated was the sole one which 
moved him to grant a new trial and 
that but for such reason a new trial 
would not have been granted. 
Pa.-*-AndrzeJewski v. Prudential Ins. 

Co. of America. 184 A. 61, 321 Pa. 
643—Straus v. Rahn, 179 A. 446, 
819 Pa. 93—Marko v. Mendelowski, 
169 A. 99, 313 Pa. 46—Lawrence 
V. Oillespio, 151 A. 343. 300 Pa. 
684—Schroeder v. Gulf Refining Co. 
of Port Arthur. Tex., 160 A. 665, 
300 Pa. 405—Baldus v. Jeremlas, 
145 A. 820, 296 Pa, 313—Fisher 
Motor Co, v. Reppert, 146 A. 576, 
296 Pa. 627—Jacobson v. Philadel¬ 
phia Rapid Transit Co., 145 A. 64. 
296 Pa. 130—Gervis v. Kay, 144 
A. 629, 294 Pa. 518, 63 A.L R. 297 
—^Regan v. Davis, 138 A. 761, 290 
Pa. 167—Jones v. Pennsylvania R. 
Co., 137 A. 796, 289 Pa. 424—Gross- 
man V. Bessemer & L. E. R. Co., 
137 A. 178, 289 Pa. 169—Cla.ss & 
Kachod Brewing Co. v. Giacobel- 
lo, 121 A. 333, 277 Pa. 630. 

Stephenson v. Service Supply 
Corp., 63 A.2d 438, 164 Pa Super. 
81—Zonl V. Mutual Life Ins. Co. 
of New Tork. 33 A.2d 445. 153 Pa. 
Super. 1—^Widson v. Philadelphia 
Rapid Transit Co., 182 A. 767, 120 
Pa.Super. 360—Leonard v. Hous¬ 
ton, 180 A. 100, 118 Pa Super. 219 
—Sheffield King Milling Co. v. Vas- 
iloff, 101 Pa Super. 482. 

(2) Presumption is that trial court 
was Justified in granting a new trial, 
even when reason given therefor is 
insufficient, unless court expressly 
states that It is the only reason. 

Pa.—Burton v. Morvay, 34 A.2d 489, 

348 Pa. 113. 

(3) Sufficiency of reason assigned 
by trial court for granting new trial 
was immaterial because mention of 
one ground did not preclude possi¬ 
bility of existence of other grounds, 


and was not sufficient reason for re¬ 
versal. 

Pa.—Standard Oil Co. of N. J. v. 
Graham Oil Transport Corp., 41 A. 
2d 414, 167 Pa.Super. 41. 

Beason for oonclnsion 

Where trial court grants new tri¬ 
al on ground that evidence is insuffi¬ 
cient to support verdict and incor¬ 
porates reasons for his ruling in the 
order, appellate court should deal 
with the ruling itself and not with 
the reasons assigned, and should not 
disturb the ruling because trial court 
may have given the wrong reason or 
insufficient reason for its rendition 
Fla.—Blue & Gray Cab Co. v. Lowe, 
196 So. 425, 143 Fla. 129—Heuack- 
er v. Farrelly, 184 So. 649, 135 
Fla. 47. 

84 . Ala.—Jefferson Iron & Metal Co 
V. Bethune, 81 So.2d 674, 263 Ala. 
131—Sullivan v. Alabama Power 
Co. 20 So.2d 224, 246 Ala. 262— 
Gissendanner v. Temples, 169 So 
231, 232 Ala 608—Louisville & N. 

R. Co. V. Scott, 167 So. 672—Kilby 
Car & Foundry Co. v. Georgia Oa*?- 
ualty Co.. 96 So. 319, 209 Ala. 356 

Cal—Ballard v. Pacific Greyhound 
Lines, 170 P 2d 466, 28 C.2d 367. 

Lovett V. Dintzer, 280 P.2d 68. 
131 CA2d 165—Scannell v 
Schmidt, 274 P.2d 456. 128 C A 2d 
19—Parks v. Dexter, 224 P.2d 121, 
100 CA.2d 621—McCoy v. Tcllow 
Cab Co. of Cal., 198 P.2d 371, 88 
CA.2d 47. 

Ill.—Jonkman v. Singletary, 134 NE. 

2d 671, 10 IIlApp.2d 336. 

Ky,—Galdry Motors v. Brannon, 268 

S. W2d 627 

Mo—Schneider v. Dubinsky Realty 
Co., 127 S.W.2d 691, 344 Mo. 654— 
Gaty V. United Rys. Co. of St. Lou¬ 
is. 227 S.W. 1041, 286 Mo. 603 
Mitchell V. Poole, App., 68 S.W. 
833—Thayer v. Halterman, App, 
10 S.W.2d 663—Farris v. Pitts, 300 
SW. 840, 221 Mo App. 1204—Lit¬ 
tle V. St. Louls-San Francisco Ry. 
Co.. App, 297 SW. 980—Gass v. 
United Rya. Co of St. Louis, App, 
232 S.W. 160—Hutton v. Lambardi, 
App, 180 S.W 666. 

Nev—Corpuji Juris Ssouudum cited 
la Nevada Rock & Sand Co. v. 
Grich, 93 P.2d 513, 623, 69 Nev. 
345. 

N.Y —Logan v. Guggenheim, 128 N. 
E. 903, 230 NY. 19. 

Jacobs V. Choc-Lo Co., 215 N.Y. 
S. 616, 216 App.Dlv. 791. 

N.D.—Baird v. Unterseher, 224 N.W. 
306, 67 N.D. 886. 

Batlre record will be reviewed. 
Okl.—Gibson v. Van Leuven, 296 P. 
412, 147 Okl. 217—Turner v. Crow¬ 
der, 273 P. 349. 134 Okl. 215. 
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Sxtraueons remarks 

The appellate court cannot consid¬ 
er extraneous remarks of the Judge 
in passing on a motion for a new tri¬ 
al to upset an order which specifi¬ 
cally assigns statutory grounds on 
which the new trial is granted. 

Cal.—^Boness v. Helphinstine, 28 P. 
2d 420, 132 C.A. 677. 

Beasoas 

(1) The reviewing court is not 
bound or concluded by, or confined 
to, the reasons assigned by the trial 
court for granting a motion for a 
new trial. 

Cal.—Tweedale v. Barnett, 166 P. 
483, 172 C. 271. 

Valentine v. Hayes, 178 P. 410, 
37 C.A. 42. 

Ky.—Louisville & I. Ry. Co. v. Pul¬ 
liam's Adm'x, 82 S.W.2d 191, 259 
Ky. 82. 

Mo.—Shartzer v. Atchison, T. & S. F. 

Ry. Co., App, 260 S.W. 960. 

4 C.J. p 669 note 69. 

(2) Trial court’s order granting a 
new trial can be resorted to for pur¬ 
pose of determining what prompted 
court to grant motion, and to in¬ 
dicate that other grounds asserted 
in the motion for new trial were In 
effect overruled, 

Mont.—Hicks v. Strain Bros., 92 P. 
2d 763, 108 Mont. 698. 

Oplaloa of the trial Judge does not 
restrict the scope of the review The 
matter to be considered is the pro¬ 
priety of the order and not the cor¬ 
rectness of the opinion. 

Cal.—Clohan v. Kelso, 183 P. 849, 42 
CA. 67—De Vail v. Perrin, 168 P. 
684, 34 C.A. 676. 

Bight aad duty of appellee 

(1) Appellee may point out, show, 
and urge that the order is sustain¬ 
able on grounds other than those 
stated by the trial court and Is en¬ 
titled to have such other grounds 
con.sidcred by the appellate court. 
Ala—Thomas v. Carter, 117 So. 634, 

218 Ala. 55. 

Mo,—Cole V. St. Louis-San Francisco 
Ry. Co. 61 SW.2d 344. 332 Mo. 999 
—Berkemeier v. Rellcr, 296 S.W. 
739, 317 Mo. 614. 

Adams v. Kansas City Southern 
Ry. Co, App., 83 S W.2d 913, quash¬ 
ed on other grounds State ex rel. 
Kansas City Southern Ry. Co. v. 
Shain. 106 S.W.2d 916, 840 Mo. 
1196—Foley v. Union House Fur¬ 
nishing Co.. App., 60 S.W.2d 726— 
Heeter v. Boorum A Pease Loose 
Leaf Book Co.. App., 237 S.W. 902. 
Wash.—Young v. Dllle, 220 P. 732, 
127 Wash. 398. 

(2) He may support an order 
granting a new trial on the ground 
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the ground on which the order is specifically based, tioned by the trial court as the basis of its decision®® 
may affirm or uphold the order if it is sustained, or though the trial court may have based its at- 
supported, or justified by any ground stated in the tion on an improper or insufficient ground or rea¬ 
motion,®® even though such ground was not men- son.®*^ 


of errora occurring at the trial by 
showing other errors of law, prop¬ 
erly raised, suiilclent to justify the 
granting of the motion. 

Minn.—Gutmann v. Anderson, 171 N. 
W. 308, 142 Minn. 141—McAlpine 

V. Fidelity & Casualty Co. of Now 
York, 168 N.W. 967, 134 Minn. 192. 

(3) On the other hand, where re¬ 
spondent relies on grounds other 
than those stated by the trial court 
to sustain an order for a new trial, 
he must point out such grounds and 
call the attention of the court there¬ 
to or they will not be considered. 

Mo.—City of Kennett v. Katz Const. 
Co., 202 S.W. 658. 273 Mo. 279. 

Koplar V. Lichtenstein. App. 284 
S.W. 822—Gabbert v. Evans, 166 S. 

W. 636, 184 Mo.App. 283. 

Presumption as to other grounds 

In reviewing the action of the tri¬ 
al court, in granting a motion for 
new trial, the inquiry is not limited 
to the grounds on which the motion 
was granted, and it is ordinarily open 
to appellee to show error in trial on 
any other of the grounds assigned 
in the motion, but when trial court 
specifies ground upon which motion 
was granted, reviewing court, when 
considering another ground of mo¬ 
tion, will not Indulge in favor of 
such other ground the presumption 
which it would accord the ground 
specified. 

Ala.—Rhodes v. Roadway Exp. Co., 
73 So.2d 740, 261 Ala. 14. 

85. Ala.—Montgomery City Lines v. 
Scott. 26 So.2d 200. 248 Ala. 27. 

Lassetter v. King, 31 So.2d 686, 
33 Ala.App. 204, certiorari denied 
31 So 2d 688, 249 Ala. 422. 

Cal.—Sloboden v. Time Oil Co., 281 
r.2d 86. 131 C.A.2d 557—^Henderson 

V. Drake, 268 P.2d 870, 118 C A.2d 
777—Norden v. Hartman, 245 P.2d 
8, 111 C.A 2d 761—Blumenthal v. 

W. I. Hollingsworth & Co, 169 P.2d 
76, 69 C.A.2d 337—Scott v. Renz, 
154 P.2d 738, 67 C.A.2d 428—Gard¬ 
ner V. Marshall. 132 P.2d 833, 66 
C.A.2d 62—Real v Dunn. 113 P 2d 
242, 44 C.A.2d 786—Charles Lomori 
& Son V. Globe Laboratories, 96 
P.2d 173, 86 C.A.2d 248—Gray v. 
Robinson, 91 P.2d 194, 33 C.A 2d 
177—Reilley v. Meintire, 86 P.2d 
169, 29 C.A.2d 669—Ellis v. Jew¬ 
ett, 64 P.2d 432, 18 C.A.2d 629— 
Meinberg v. Jordan, 167 P. 1005, 
29 C.A. 760, rehearing denied 167 
P. 1007. 29 C.A. 760. 

Annin v. Belridge Oil Emp. Fed¬ 
eral Credit Union, 260 P 2d 295, 119 
C.A.2d Supp. 900. 

Ill.—Commonwealth Bldg. Corp. v. 
5 C. J.S.—44 


Hirschfield. 80 N.B.2d 790. 807 III. 
App. 633. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1366—Thompson v. 
Butler, 274 N.W. 110, 223 Iowa 
1085. 

Mias.—Forman ex rel. District Attor¬ 
ney V. Oberlin, 75 So.2d 56, 222 
Miss. 42. 

Mo—Holmes v. McNeil. 203 S.W.2d 

666, 366 Mo. 763—Engleman v. 
Railway Express Agency, 100 S.W. 
2d 640. 340 Mo. 360. 

Brandt v. Farmers Bank of 
Charlton County, App., 177 S.W.2d 

667, reversed on other grounds 182 
SW2d 281, 863 Mo. 269—Pollock 
v. Missouri State Life Ins. Co., 
App., 123 S.W.2d 212. 

Nev—Nevada Hock & Sand Co. v. 

Grich, 93 P.2d 613, 69 Nev. 346. 

N J —Turner v. Martins, 120 A.2d 
863. 39 NJ.Super. 289. 

Or.—Robertson v. Coca Cola Bot¬ 
tling Co. of Walla Walla, Wash, 
247 P 2d 217, 195 Or. 668—Johnson 
V TTpdegrave. 206 P.2d 91, 186 Or 
196. 

Matters not lu record 

Order granting new trial on ground 
of erroneous instruction was held 
not sustainable on argument of coun¬ 
sel, where matters relied on, which 
were mentioned in motion for new 
trial, did not appear in record, since 
motion for new trial does not prove 
itself 

Mo—Engleman v. Railway Express 
Agency, 100 SW.2d 640, 340 Mo. 
360. 

86. Cal,—Scott V. Renz, 154 P.2d 
738, 67 CA2d 428—Hawkinson v 
Oesdean, 143 P 2d 967, 61 C A 2d 
712—Smith V. Mitchell, 221 P. 964, 
64 C.A 463. 

Minn.—Storey v. Weinberg, 31 N.W. 
2d 912, 226 Minn. 48—Ticdje v. Ha¬ 
ney, 239 NW. 611, 184 Minn. 669. 
Mo.—^White V. St. Louis Public Serv¬ 
ice Co., 269 S,W.2d 796, 364 Mo 111 
—Schneider v. Dubinsky Realty 
Co.. 127 S.W,2d 691, 344 Mo. 654. 

State ex rel. State Highway Com¬ 
mission V. Flynn, App., 263 S.W.2d 
864—Vendt v. Duenke, App., 210 S. 
W.2d 692—Thrower v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, App., 
141 S.W.2d 192—Smith v. Sears 
Roebuck & Co., App., 84 S.W.2d 
414—Farris v. Pitts, 300 S.W. 840, 
221 Mo.App, 1204—Rasch v. Bank¬ 
ers’ Life Co. of Des Moines, App, 
232 SW. 183—Berkshire v Hol- 
cker, 216 S.W. 666, 202 Mo App 
433. 

Mont.—State v. Anderson, 13 P.2d 
228, 92 Mont. 813 
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Neb,—Tempero v. Adams, 44 N.W.2d 

604, 153 Neb. 331. 

Or.—Correia v. Bennett, 261 P.2d 
861, 199 Or. 394—Karberg v. Leahy, 
26 P.2d 66, 144 Or. 687—Cicrich v. 
State Industrial Accident Commis¬ 
sion, 23 P.2d 634, 143 Or. 627— 
American Nat. Bank v. Kerley, 220 
P. 116, 109 Or. 166, 32 A.L.R. 262. 
Pa.—Trimble v. Mennel Milling Co., 
169 A. 84. 313 Pa. 188. 

Tenn —^Wileman v. Mayor and Al¬ 
dermen of Town of Tullahoma, 196 
S.W.2d 326, 29 Tenn.App. 172. 

Osasral claim of error 

In personal injury action, wherein 
verdict and Judgment were for plain¬ 
tiff, but defendant’s motion for new 
trial contained general charge of er¬ 
ror with reference to each instruc¬ 
tion given on behalf of plaintiff, in¬ 
struction given for plaintiff, which 
was basis of trial court’s granting 
of new trial, could be assailed in the 
supreme court on any specific ground 
of error whether or not specifically 
stated in motion. 

Mo—^White v. St. Louis Public Serv¬ 
ice Co., 269 S.W.2d 796, 364 Mo. 111. 

87. Ala.—Alabama Great Southern 
R. Co V. Gambrell, 78 So.2d 619, 
262 Ala. 290—Sullivan v. Alabama 
Power Co., 20 So 2d 224, 246 Ala. 
262—Louisville & N. R. Co. v. 
Scott, 1C7 So. 672, 232 Ala. 284— 
Mills Lumber Co. v. Hull, 131 So. 
902, 222 Ala. 229—Conner v. Cen¬ 
tral of Georgia Ry. Co., 128 So. 
789, 221 Ala. 358—Lynn v. Mellon. 
114 So. 680, 217 Ala 76—City of 
Birmingham v. Lane, 97 So. 728, 
210 Ala 252—Jones v. Jefferson 
County, 89 So 174, 206 Ala. 13. 

Cal —Steil v. Sun Ins. Office of Lon¬ 
don, 165 P. 72, 171 C. 796. 

Weddle V. Loges, 126 P.2d 914, 
62 C A 2d 115—Barr v. Mountjoy, 
122 P.2d 676, 60 CA.2d 40—Miles 
V. Bank of America Nat. Trust & 
Savings Ass’n, 62 P.2d 177, 17 C.A. 
2d 389 

Conn —Doherty v. Connecticut Co , 
62 A 2d 436. 133 Conn. 469—Jacobs 
V. Street, 110 A. 843, 96 Conn. 248. 
Iowa—Beneflel v. Semper, 170 N.W. 
737, 186 Iowa 410. 

Kan.—Pugh v. City of Topeka, 99 P. 

2d 862, 161 Kan. 327. 

Ky—Lunsford v. Hatfield Coal Co., 
178 S.W. 1166, 166 Ky. 119. 

Minn —Storey v. Weinberg, 31 N.W. 
2d 912, 226 Minn. 48—Scheurer v. 
Great Northern Ry. Co., 170 N.W. 

605, 141 Minn. 603. 

Mo —Cantwell v. Zook, 260 S.W.2d 
980—Ridenour v. Duncan, 246 S.W. 
2d 765—Tabler v. Perry, 86 S.W.2d 
471, 337 Mo. 164—Sakowski v. 
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The foregoing is true where the other grounds I ruled or excluded by the trial court,** and also 
which sustain the order were not expressly over- | where they were expressly overruled;*® but, as 


Baird, 69 S.W.2d 649, 234 Mo. 961 
—Macklin v. Fogel Const. Co., 31 
S.W.2d 14, 826 Mo. SS—Manthey v. 
Kellerman Contracting: Co., 277 S. 
W. 927, 311 Mo 147—Craton v. 
Huntzlngrer, 187 S.W. 48. 

O'Donnell v. Epstein, App., 280 S. 
W.2d 462—White v. St. Louis Pub¬ 
lic Service Co., App., 249 S.W.2d 
498. affirmed 269 S.W.2d 795, 364 
Mo. Ill—Schreiner v. City of St. 
Louis, App., 203 S.W.2d 678—State 
ex rel. State Highway Commission 

V. Metropolitan Life Ins. Co.. App.. 
167 S.W.2d 217—Foster v. Modem 
Woodmen of America, 138 S.W.2d 
18. 235 Mo.App. 386—Spitzengel v. 
Greenlease Motor Car Co., 136 S. 

W. 2d 100, 234 Mo.App. 962—Spears 
V. De Clue, App., 133 S.W.2d 1044. 
record quashed on other grounds 
State ex rel. Spears v. Hughes, 142 
S.W.2d 3, 346 Mo. 421—Goldmcm v. 
Indemnity Ins. Co. of North Amer¬ 
ica. App., 72 S.W.2d 866—Eley v. 
City of Cameron, App., 267 S.W. 
944—Bledsoe v. Letson, App., 215 
S.W. 613—P. R. Sinclair Coal Co. 
V. Missouri-Hydraulic Mining Co., 
App., 207 S.W. 266—Collins v. 
Hutchings. App.. 194 S.W. 733— 
Rail V. National Newspaper Ass'n. 
192 S.W. 129, 198 Mo.App. 463, 
certiorari quashed State ex rel. 
National Newspapers’ Ass’n v. El¬ 
lison, Sup., 200 S.W. 433—Lack- 
land V. United Rys. Co. of St. 
Louis, 191 S.W. 1104, 197 Mo.App. 
62—Raymond v. Love, 180 S.W. 
1054, 192 Mo App. 396—Bennett v. 
Metropolitan St. Ry. Co., App.. 180 
S.W. 1060. 

Mont.—Great Falls Nat. Bank v. 
Young, 216 P. 661, 97 Mont. 328— 
Ebaugh V. Burns, 210 P. 892, 65 
Mont. 16. 

Neb.—Anderson v, Nielsen, 76 N.W. 

2d 372, 162 Neb. 110. 

N.Y.—Freeman v. Hyman, 169 N.Y. 

S. 774. 95 Misc. 691. 

N.D.—Lawler v. Ose, 234 N.W. 390, 
60 N.D. 280—Security State Bank 
of Crosby v. Security State Bank 
of Noonan, 210 N.W. 83, 64 N.D. 
682. 

Or.—Correia v. Bennett, 261 P.2d 
861, 199 Or. 394. 

R. I.—Del Ponte v. Giannessl, 158 A. 
727, 62 R.I. 166—Sanctuary v. Cary, 
153 A. 316, 61 R.I. 224. 

S. D.—Museus v. Geyer, 66 N.W.2d 63 
—Corsica State Bank v. Heezen, 
222 N.W. 671, 64 S.D. 113. 

4 C.J. p 665 note 9. 

Za Washingrtoa 

(1) Reviewing court may review 
all reasons urged in a motion for a 
new trial whether or not such rea¬ 
sons have been adopted by the trial 
court in its order granting a new tri¬ 
al. 


Wash.—Johnson v. Howard, 276 P. 
2d 736, 46 Wash.2d 483—Larson v. 
City of Seattle, 171 P.2d 212, 26 
Wash 2d 291—Kalinowskl v. Young 
Women’s Christian Ass’n, 185 P.2d 
862, 17 Wash.2d 380—New York 
Life Ins. Go. v. Newport, 96 P.2d 
449. 1 Wash 2d 611—Smith v. Mott- 
man, 77 P.2d 376, 194 Wash. 100. 

(2) Appellate review may be had 
of rejected grounds for new trial. 
Wash.—Snyder v. General Elec. Co., 

287 P.2d 108, 47 Wash.2d 60. 

(3) On the other hand, there is au¬ 
thority that an order, granting a new 
trial upon specific grounds which 
are insufficient to support it, will 
not be reviewed or sustained on oth¬ 
er grounds. 

Wash.—Whitaker v. G. B. & S. Mill. 
Inc., 162 P.2d 719, 21 Wa8h.2d 625 
—Grant v. Huschke, 126 P. 416, 70 
Wash. 174. 

(4) Legal sufficiency of any spe¬ 
cific reason assigned for granting or 
denying a motion for new trial will 
not be reviewed unless it is incor¬ 
porated into the formal order and 
appears to be the exclusive ground 
on which the ruling is based 
Wash.—Gerl v. Bender, 168 P.2d 144, 

25 Wash.2d 60—Henry v, Larsen. 
143 P.2d 841, 19 Wash.2d 690— 
Wood V. Hallenbarter, 122 P.2d 
798, 12 Wash 2d 576—In re Rubens’ 
Estate. 74 P.2d 204, 192 Wash. 671. 

(6) On appeal from order grant¬ 
ing motion for new trial supreme 
court will consider question whether 
evidence was sufficient to go to Jury, 
although new trial may have been 
properly granted on specific grounds 
Wash.—Kalinowski v. Young Wom¬ 
en’s Christian Ass’n, 135 P.2d 862, 
17 Wash.2d 380. 

Although sppsllats court doss not 
agree with trial Judge in his state¬ 
ment of the legal principles which 
are applicable, an affirmance is due 
where the now trial was correctly 
granted. 

Ala.—Veltch v. Southern Ry. Co., 
126 So. 845, 220 Ala. 436. 

Burden of persuasion 

Where grounds assigned by trial 
court for granting new trial are not 
sufficient but other grounds in the 
motion are sufficient, the order grant¬ 
ing new trial should be sustained 
upon appeal, but burden is on party 
obtaining new trial to show that 
other grounds in motion are suffi¬ 
cient. 

Mo.—O’Shea v. Pattison-McGrath 
Dental Supplies, 180 S.W.2d 19, 
862 Mo. 855—Schrooder v. Raw¬ 
lings, 127 S.W.2d 678, 844 Mo. 630. 

Xmmatezlality of reasoa 

(1) The reason of the trial court la 
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immaterial on appeal from an order 
which correctly granted a new trial. 
Mo.—Beer v. Martel, 65 S.W.2d 482, 
332 Mo. 68. 

(2) Where the trial court had Ju¬ 
risdiction to entertain a motion for 
a new trial, the fact that it gave an 
erroneous reason for granting the 
motion is immaterial on petition for 
a writ of review which is not a sub¬ 
stitute for an appeal and goes only 
to the Jurisdiction of the trial court. 
C3al—Klein Bros, v, Superior Court 
of Sutter County, 20 P.2d 970, 131 
I C.A. 63. 

88. Cal.—Tunmore v. Maclelsh, 187 
P. 448, 45 C.A. 266—Wright v. 

Yosemite Transp. Co., 152 P. 54, 28 
C.A. 279. 

Iowa.—Perry Nat. Bank v. Engnell, 
199 N.W. 283, 198 Iowa 26. 
However, it has been held that in 
view of the limited form of an order 
granting a new trial solely on one 
ground, other alleged errors entitling 
respondent to a new trial are not 
proper subjects of discussion on the 
appeal. 

Cal.—Kinney v. King, 190 P. 834, 47 
C.A. 890. 

Overmling by ImpUoatioa 

(1) Even where other grounds 
were impliedly overruled, respond¬ 
ent has a right to ask the appellate 
court to examine such grounds. 

Mo—Craton v. Huntzinger, 187 S.W. 
48. 

(2) Furthermore, respondent has 
a right to insist that the motion was 
sustainable on one or more of such 
grounds. 

Mo.—Thurman v. Wells, App., 261 S. 
W. 76. 

OvemUlng by operatloa of role of 
court 

A rule of court providing that all 
grounds urged on a motion for a 
new trial and not specified in the or¬ 
der granting it shall be deemed to 
have been overruled by the trial 
court "was primarily intended to 
simplify the procedure by which ap¬ 
pellant could obtain a review in this 
court of an order granting new tri¬ 
al. It was not thereby intended to 
preclude respondents from showing 
that even if the trial court erred in 
granting a new trial on a specified 
ground, yet that it did not err if all 
of the grounds specified before the 
trial court be considered.” 

S.D.—Plucker v. Chicago, M. &, St. P. 
Ry. Co., 203 N.W. 208, 48 S.D. 186. 

88. Mo.—Marr v. Marr. 117 S.W.2d 
230, 842 Mo. 666. 

Tailure to except 

Fact that respondents, when their 
motion for new trial was granted on 
second of fourteen grounds of the 
motion* failed to except to trial 
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hereinafter stated in § 1464(7) a (b), a conclusion 
to the contrary has been reached where the ground 
which was overruled or excluded is that the verdict 
is against the weight of the evidence. 

The order will not be upheld on other grounds 
where the motion was made on only one ground^® 
or where all grounds, including not only the one on 
which the trial court acted but all other grounds, 
are insufficient.®^ 

The order will be affirmed where it is justified on 
the ground or reason stated by the trial court®2 or 
on one of the grounds or reasons stated,®2-5 or where 
it is not only correct on the ground stated by the 
court but there were also other grounds on which 
the motion could have been sustained.®® 


APPEAL & ERROR § 1464(7) 

(b) Verdict against Weight of Evidence 

At a general rule, the appellate court may auetaln 
an order for a new trial on the ground that the verdict 
wat againtt the weight of the evidence even though the 
order wat not bated on that ground. 

Where one of the grounds of a motion for a new 
trial is that the verdict is against the weight of the 
evidence, but the trial court granted the motion on 
another ground or granted it generally without 
stating the ground or grounds on which it acted, 
the appellate court may consider whether the verdict 
is against the weight of the evidence and, on find¬ 
ing that it is, uphold the order on that ground,®^ 
unless the trial court overruled or excluded this 
ground as the basis of its order®® or there is a 


court's action, In effect, In overruling: 
the thirteen other grrounda. did not 
take away supreme court’s Jurisdic¬ 
tion to grant respondents relief as 
to issues raised by the other thirteen 
grounds. 

Mo.—Marr v. Marr, supra. 

90 . Cal—O’Malley v. Carrick, 212 P. 
45, 60 C.A. 48. 

Oround of errors of law 

“Where a motion for new trial is 
made solely upon the ground of er¬ 
rors of law, and it is granted on that 
theory, a court of appeal will not re¬ 
view the cause on the doctrine that 
a mere discretion of the trial court 
has been abused.” 

Cal—Dodds v. Gifford, 16 P.2d 279, 
281, 127 C.A. 629. 

91 . Cal.—Johnson v. Gray, 40 P.2d 
676, 4 C.A.2d 72. 

Ky.—Smith v. Smith, 47 SW.2d 1036, 
243 Ky. 240—Smith’s Adm’r v. 
Louisville Ry. Co., 192 S.W. 876, 
174 Ky. 784. 

Mo.—^Porter v. Chicago, B. & Q. R. 
Co., 28 S.W.2d 1035, 325 Mo. 381. 

Cobb V. American Car & Found¬ 
ry Co., App., 270 S.W. 398, certio¬ 
rari quashed on other grounds 
State ex rel. American Car & 
Foundry Co. v. Daues, 282 S.W. 389. 
Or.—Clcrich v. State Industrial Ac¬ 
cident Commission, 23 P.2d 534, 143 
Or. 627. 

Fsrjury 

Whether the granting of a new 
trial on other specified grounds can 
be sustained as authorized by per¬ 
jury of a witness need not be dis¬ 
cussed where the Jury gave credence 
to the testimony of such witness and 
the reviewing court is bound by their 
finding. 

Mo.—Quinn v. Van Raalte, 206 S.W. 
69, 276 Mo. 71. 

arouads not warsaiitlJiff reversal of 
Judgment 

“We do not feel Justified, when 
the order setting aside the Judgment 
Is based on an erroneous conception^ 


of the law. as in this case, in sus¬ 
taining such order on other grounds 
which would not warrant a reversal 
if assigned as error on appeal from 
the original Judgment. Especially is 
this true in a case in which the liti¬ 
gant thus granted a new trial has al¬ 
ready had a fair and impartial hear¬ 
ing and the verdict is amply support¬ 
ed by the evidence, as in the action 
here under review ” 

Or—Lynn v. Stinnette, 31 P.2d 764, 
768, 147 Or. 106. 

92. Mo —Thayer v. Halterman, App , 
10 S W2d 663 

Nev—Nevada Rock & Sand Co. v. 

Grich, 93 P 2d 513, 59 Nev. 345. 

Okl —Ilarbour-Longmire Bldg Co v. 
Carson, 208 P 2d 173, 201 Okl. 680. 

Grounds argued 

Appellate division is reluctant to 
interfere with exercise of trial Jus¬ 
tice’s discretion in setting aside ver¬ 
dicts for plaintiffs, although reasons 
given orally on argument of motion 
for such order were unsound, where 
order recites sufficient grounds there¬ 
for. 

N Y —Chipman v. Brooklyn & Queens 
Transit Corporation, 296 N.Y.S. 99, 
250 App.Dlv. 867. 

92.5 Cal —Shell haas v. Petrolane, 
Limited, 219 P.2d 797, 98 C.A.2d 
171—Stone v. Los Angeles County 
Flood Control Dist., 186 P.2d 396, 
81 C.A 2d 902. 

Kan—Underhill v. Motes, 146 P.2d 
374, 158 Kan. 173. 

Okl.—Shreve v. Cornell, 77 P.2d 1, 
182 Okl. 193. 

Wash—Bond v. Ovens, 147 P.2d 514, 
20 Wash.2d 364. 

93. Mo.—Steffen v. Equitable Life 
Assur. Soc. of U. S., App., 64 S.W. 
2d 302. 

94L Ala—Commercial Standard In.«i. 
Co. V. Berger Inv. Co., 86 So.2d 282, 
264 Ala. 208—King v. Skinner, 72 
So 2d 730, 261 Ala. 9—Morgan 

County V. Hart, 71 So.2d 278, 260 
Ala. 418—Birmingham Elec. Co. v. 
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Toner, 37 So 2d 584, 261 Ala. 414 
—Martin v Birmingham Southern 
R. Co., 36 So.2d 339, 260 Ala. 683— 
Cox V. Martin, 34 So 2d 463, 260 
Ala. 401—Lindsay Products Corp. 
V. Alabama Securities Corp., 26 So. 
2d 862, 247 Ala. 662—W. M. Tem¬ 
pleton & Son V. David, 173 So. 231, 
233 Ala. 616. 

Iowa—Hawkins v. Burton, 281 N.W. 
790, 225 Iowa 1138—In re Young- 
gren’s Estate, 280 N.W. 666, 226 
Iowa 348. 

Mo—Reich v. Thompson, 142 S.W.2d 
486, 346 Mo. 577, 129 A.L.R, 796. 

Long Mercantile Co. v. Saffron, 
App., 104 SW.2d 770—Lee v. City 
Ice Co., App., 64 S W.2d 736—Ml- 
chle V. Fltzmaurlce, App., 62 S.W. 
2d 773—Lunsford v. Macon Produce 
Co, App., 260 S.W. 781—Stark v. 
Blngaman, App , 223 S.W. 946—^W. 
T. Rawleigh Medical Co. v. Aber¬ 
nathy, App., 196 S.W. 1042—Jlner 
V. Jlner, 168 S.W. 231, 182 Mo.App. 
163 

Nev—Corpus Juris Stoundum oltsd 

In Nevada Rock & Sand Co. v. 
Grich, 93 P.2d 613, 623, 69 Nev. 
345. 

95. Cal.—Stell v. Sun Ins. Office of 
London, 166 P 72, 171 C. 796. 

Long V. Newlin, App, 301 P.2d 
271—Ellis V. Jewett, 64 P.2d 432, 
18 CA2d 629—Luckie v. Diamond 
Coni Co., 183 P. 178, 41 C.A 468— 
Meinberg v Jordan, 167 P. 1006, 
29 CA. 760, rehearing denied 167 
P. 1007, 29 C.A. 760. 

Mo —Southern Ill. Finance Corp. v. 
Strubel, App. 228 S.W.2d 874— 

Smith v. Staley, App, 166 S.W.2d 
766—Hayward v. Ham, App., 69 S. 
W 2d 725—Adam Roth Grocery Co. 
V. Hotel Monticello Co., 166 S.W. 
1125, 183 Mo App. 429. 

Okl.—Corpus Juris Bsouadum oltsd 
in Benedict Bros. Const. Co. v. Da- 
voult, 266 P.2d 960, 963. 

4 C.J. p 669 note 66 [a] (2). 

Grounds presumed rejeoted 
Under rule requiring court to spec- 
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Statute in force at the time which precludes the ap¬ 
pellate court from considering the insufficiency of 
the evidence to sustain the verdict where the order 
does not specify that it was made on that ground.®® 

Under the construction and effect accorded a 
statute in one state, the only question the reviewing 
court will consider, on exceptions to the first grant 
of a new trial, is whether the verdict was demanded 
by the evidence; and where it was not so demand¬ 
ed, the order will be affirmed, even though the trial 
judge may in terms have based the order on some 
other ground which was not well taken.®^ 

Where the trial court stated that it granted a 
new trial on the ground that the verdict is against 
the weight of the evidence, ordinarily the propriety 
of the grant will be considered on that ground and 
none other; but there is an exception where the 
real ground of the court’s action appears in unmis¬ 
takable fashion and is a reason other than that on 
which the ruling was apparently based.®® An order 
for a new trial may be sustained on the ground that 


the verdict was against the weight of the evidence 
where the order recites that as a ground for the al¬ 
lowance of the motion, even though the court’s 
memorandum shows that the motion was granted for 
a different and erroneous reason.®®-® 

An order for a new trial may not be sustained 
on the ground that the evidence was insufficient 
where that was not a ground of the motion for a 
new trial.®®-!® 

b. Refusal 

Where the court correctly denied a motion for a new 
trial, the reason asiigned for the ruling is immaterial. 

Where the chancellor or trial judge reached the 
right conclusion in denying a motion for rehearing 
or new trial, the reason assigned by him is not ma¬ 
terial or important.®® Reasons stated by the trial 
judge, but not contained in the order, cannot be 
considered.! 

On appeal from the denial of a motion for a new 
trial, all of the grounds of the motion are open for 
review,!-® but grounds not urged below will not be 


Ify firrounds of grant of new trial, 
grounds not specified are presumed 
to be overruled, so that unless order 
granting new trial can be construed 
to show that trial court Intended to 
grant it because it had determined 
that verdict was against the weight 
of the evidence, court’s action will 
not be sustained on that ground. 

Mo.—State ex rel. Spears v, Hughes, 
142 S.W.2d 3. 346 Mo. 421—Cas- 
torina v. Herrmann, 104 S W.2d 
297, 340 Mo. 1026. 

Vaughn v. Kansas City Gas Co., 
169 S.W2d 690, 236 Mo.App. 669. 

96. Cal.—Ballard v. Pacific Grey¬ 
hound Lines. 170 P.2d 465. 28 C.2d 
357—Phillips v. Powell, 290 P. 441, 
210 C. 39—Biaggi v. Ramont, 209 
P. 892, 189 C. 676—Head v. Pacific 
Electric Ry. Co., 197 P. 791, 186 C. 
620. 

Conjorsky v. Murray, 287 P.2d 
606, 136 C.A.2d 478—Verzola v. 

Russi. 287 P.2d 166, 136 C.A.2d 330 
—Jones v. Heinrich, 122 P.2d 304. 
49 C.A.2d 702—Lucerne Country 
Club V. Beal, 68 P.2d 408, 21 C.A.2d 
121—Ellis V. Jewett. 64 P.2d 432, 
18 CA.2d 629—Calkins v. Gossard, 
49 P.2d 319, 9 C.A.2d 267—Johnson 
v. Gray, 40 P.2d 676, 4 C.A.2d 72— 
Petroff v. Nunes, 29 P.2d 293, 136 
C.A. 416—Lewis v. Southern Cali¬ 
fornia Edison Co., 2 P.2d 419, 116 
C.A. 44—Vertson v. City of Los An¬ 
geles, 2 P.2d 411, 116 C.A. 114— 
Tasker v. Cochrane, 271 P. 603, 94 
C.A. 361—Buttrick v. Pacific Elec¬ 
tric Ry. Co., 260 P. 688, 86 C.A. 
136. 

Vsvfilot szessslTs 

Where insufilciency of evidence to 


justify jury’s verdict for plaintiff is 
specified in order granting defend¬ 
ants’ motion for new trial as ground 
therefor, reviewing court may con¬ 
clude that trial court was justified 
in granting motion on ground that 
verdict was excessive, if record war¬ 
rants such conclusion. 

Cal.—McCoy v. Tellow Cab Co. of 
Cal.. 198 P.2d 371, 88 C.A.2d 47. 

97. Ga.—Murray v. Davidson, 162 S. 
E. 626, 174 Ga. 213. 

Belk V. Cook, 179 S.E. 870, 61 
Ga App. 163—Piedmont Wagon & 
Mfg. Co. V. Bird. 176 S.E. 109, 49 
Ga.App. 426—National Life & Ac¬ 
cident Ins. Co V. Cantrell, 175 S 
E. 643, 49 GaApp. 368—Driskell v. 
Hardin. 146 S E. 349, 39 Ga.App. 
208—Wilson V Patterson, 93 S.E 
226, 20 Ga.App. 615. 

98. Mo.—Griffey v. Koehler, App., 
60 S.W.2d 693. 

98.6 N.Y,—Wagner v. Wagner, 294 
N.Y.S. 1, 260 App.Div. 773. 

98.10 S D.—Museus v. Geyer, 66 N. 
W.2d 63, 75 S.D. 381. 

99. Ala—Dawsey v. Culbreth, 75 
So. 469, 200 Ala. 83. 

Cal.—Fechtner v. Costa, 61 P.2d 473, 
16 C.A.2d 691. 

Ohio—In re Kleinhen’s Estate, 63 N. 

E.2d 316, 76 Ohio App. 122. 

Pa.—Barker v. Barrett, 20 A.2d 812, 
145 Pa Super. 22. I 

R.I.—Corbesero v. United Electric 
Rys. Co., 167 A. 109. 

If denial was jnstlfled by the evi¬ 
dence it is immaterial and unim¬ 
portant that the trial court reached 
its conclusion through faulty reason¬ 
ing. 


RI —Andrews v. Penna Charcoal Co , 
179 A. 696, 66 R.I. 216—Russo v. 
Rhode Island Co., 96 A. 666, 38 R.I. 
323. 

Where the lower court had no jn- 
rlsdlotlon to determine the motion 

for a new trial because the Judgment 
had become final, the order denying 
the motion will be affirmed on ap¬ 
peal, regardless of the reasons as¬ 
signed therefor by the lower court. 
S.D.—Board of Trustees of Lawrence 
College V. Hoffman, 182 N.W. 772, 
44 SD. 171. 

Ezcesslvs verdict 

Where verdict was not excessive, 
order denying defendants* motion to 
set aside verdict as excessive would 
be affirmed, although court denied 
motion for wrong reason. 

N.Y.—Mickelson v. Diebold Safe & 
Lock Co., 66 N.Y.S.2d 246, 269 App. 
Dlv. 769, appeal denied 66 N.Y.S. 
2d 202, 269 App.Div. 819. 

1. Ga.—Rome Scale & Mfg, Co. v. 
Harvey, 83 S.E. 434, 16 Ga.App. 381. 

1.6 Idaho.—MacDonald v. Ogan, 104 
P.2d 1106, 61 Idaho 653. 

Ky.—City Taxi Service, Inc. v. Gip¬ 
son, 289 S.W.2d 723, followed in 
289 S.W.2d 726. 

acotloh denied as not timely 

Where trial Judge denied motion 
for new trial as not timely, review¬ 
ing court would not pass on grounds 
of a motion for new trial, but re¬ 
versed and remanded the cause with 
instructions to determine the motion. 
Tenn.—Standard Oil Co. of N. J. v. 
Naramore, 207 S.W.2d 7, 80 Tenn. 
App. 480. 
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considered.!*^® Under the practice in one jurisdic¬ 
tion, where no reasons for the denial of the motion 
were requested or filed, the questions of whether the 
verdict is excessive^ or against the weight of the 
evidence® are not open to review. It has been held 
that where the motion for a new trial was on gen¬ 
eral grounds, the only question on review is wheth¬ 
er the evidence was sufficient to support the ver¬ 
dict.®-® Even though the trial judge approved cer¬ 
tain grounds set forth in an amendment of the mo¬ 
tion for new trial, his qualification of such approval 
may preclude consideration of the errors alleged in 
such grounds.^ The order will not be reversed on a 
ground as to which the trial, but not the appellate, 
court is vested with discretion.® 

§ 1464(8). - Other Matters 

The decision of the lower court on a motion relating to 


process, venue, or a provisional remedy, or other step or 
proceeding in the cauee will be upehid if It is sustained 
on any legal ground appearing In the record. 

The action of the lower court in denying a mo¬ 
tion to revive the action,® overruling a motion to 
quash the service of summons,^ overruling a plea 
of privilege to be sued in a different county,® deny¬ 
ing a motion to change the place of trial,® granting 
a change of venue,!® granting or denying a con¬ 
tinuance,!! granting, refusing, or dissolving an 
injunction,!® quashing, dissolving, or discharging an 
attachment,!® excusing a juror,!^ setting aside or 
refusing to set aside a default,!® granting or deny¬ 
ing a motion for judgment notwithstanding the 
verdict,!® setting aside or refusing to set aside a 
verdict,!*^ or in denying a motion to quash an ex- 


I. 10 Pa.—Dugan v. McGara’s, Inc., 
25 A.2d 718, 344 Pa. 460. 

а. Mich —DefTenbaugh v. Inter-State 
Motor Freight Corporation, 235 N. 
W. 896, 254 Mich. 180. 

3 . Mich—Sherwood Co-op. Co. v. 
Tackett’s Estate, 192 N.W. 637, 222 
Mich 345. 

3.6 Ga—Mayhem v. Branson, 55 S 
B2d 680, 80 GaApp 144—Life & 
Cas Ins Co. of Tenn. v Wood, 55 
SE2d 254, 80 GaApp 56—Claxton 
Coca-Cola Bottling Co. v. Coleman, 
22 S.E.2d 768, 68 GaApp. 302. 

4 . Ga.—Powell v. Powell, 173 S E. 
380, 178 Ga. 416. 

б . Ga—GledhIIl v. Brown, 162 SE 
824, 44 Ga App. 670. 

6 . WIs—Harris v. Welch, 134 N.W. 
1041, 148 Wis. 441. 

7. Okl —Clement ▼. Coon, 18 P.2d 
1059, 161 Okl. 216. 

8 . Tex.—Highway Motor Freight 
Lines v. Slaughter, Civ.App., 84 S. 
W 2d 633—Great Southern Life 
Ins Co. V. Williams, Civ.App., 77 S. 
W.2d 900. 

9. Cal.—Gilman v. Nordln, 247 P.2d 
394, 112 C A.2d 788. 

Ind.—State ex rel. Young v. Niblack, 
99 NE.2d 252, 229 Ind. 509. 

S C —Panama Heal Estate Co. v. 
Dime Savings Bank, 105 S.E. 444, 
116 S.C. 290. 

10 . Cal.—State Compensation Ins. 
Fund V. Maloney, 266 P.2d 81, 122 
C.A.2d 920—Hayutin v. Rudnick, 
251 P.2d 707, 116 CA2d 138. 

Utah—Floor v. Mitchell, 41 P.2d 281, 
86 Utah 203. 

II . Cal.—River Farms Co. of Cali¬ 
fornia V. Superior Court in and for 
City and County of San Francisco, 
21 P.2d 643, 131 C.A. 866. 

4 C.J. p 129 note 93, p 665 note 7. 


After refnsal to direct .verdict 

Where the court continued the 
case after refusing a directed ver¬ 
dict, the only question for review 
was whether the court abused its 
discretion in granting a continuance, 
not the correctness of ruling on mo¬ 
tion for a directed verdict. 

Ohio—Parsch Lumber Co. v. Mc¬ 
Grath, 173 N.E. 629, 87 Ohio App. 
37 

Gontinnaace to obtain evidence 

Whore the trial court refused a 
continuance to permit plaintiff to ob¬ 
tain delinquent tax lists in evidence, 
the reviewing court could not con¬ 
sider the matter in the light of an 
offer of evidence made and refused. 
Cal—Beck v Barnes, 18 P.2d 749, 
129 C.A. 187. 

12. Mont—Claussen v. Chapin, 221 
P. 1073, 69 Mont. 205. 

Tex.—Alexander v. Schleicher Coun¬ 
ty, Com App., 3 S.W2d 75. 

Cernoch v Colorado County, Civ. 
App, 48 S.W.2d 470—San Antonio 

6 A, P. Ry. Co. V. Railroad Com¬ 
mission of Texas, Civ.App , 276 S. 
W. 261—Houston Electric Co. v. 
City of Houston, Civ App., 212 S.W. 
198, error granted—King v. Schaff, 
Civ.App., 204 S.W. 1039—Graves v. 
M. Griflln O’Neal & Sons, Civ.App., 
189 S.W. 778. 

4 C.J. p 666 note 8. 

13, Cal.—Republic Truck Sales Cor¬ 
poration V. Peak, 229 P. 331, 194 C. 
492—Willett & Burr v. Alpert, 186 
P. 976, 181 C. 662. 

Anaheim Nat. Bank v. Kraemer, 

7 P 2d 765, 120 C.A. 63. 

N.J.—Leventon v. Davison, 130 A 
632. 102 N J.Law 144. 

Utah.—Western Auto Co. v. Gurnea, 
274 1\ 863. 73 Utah 423. 

All gronndB of attaobment alleged 
will be considered where a plea of 
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abatement was sustained and an at¬ 
tachment refused. 

Mo—First Nat. Bank v. Kibble, 273 
SW. 148, 221 Mo.App. 311, certio¬ 
rari quashed on other grounds 
State ex rel. First Nat. Bank v. 
Trimble. 287 S.W. 432, 315 Mo. 966. 

14. Mo—Hicks V. Simonson, 270 S. 
W. 318, 307 Mo. 307. 

15. Cal.—Equitable Life Assur. Soc. 
of U. S. v. Milstein, 93 P.2d 843, 
34 C.A 2d 436. 

Mont—Kosonen v. Waara, 285 P, 668, 
87 Mont. 24. 

16. Iowa.—Lewis v. Minnesota Mut. 
Life Ins. Co., 37 NW.2d 316, 240 
Iowa 1249—BIxby v. Sioux City. 
164 N.W. 641, 184 Iowa 89. 

Beasons given by the lower court, 

in an opinion, for denying the mo¬ 
tion are not assignable as error. 

Pa —Davis v. Borough of Shenan¬ 
doah, 117 A. 207, 273 Pa. 601. 

17. Ariz.—Zevon v, Tennebaum, 240 
P.2d 548, 73 Ariz. 281. 

Conn —Jacek v. Bacote, 68 A.2d 144, 
136 Conn. 702—Fabrizl v. Golub, 
55 A 2d 625. 134 Conn. 89—Morrell 
V. Wiley, 178 A. 121, 119 Conn. 578 
—Dorfman v. Martin & Crawford 
Motor Co., 136 A. 666, 106 Conn. 
774 

Tex.—Hursey v. Hursey, Civ App., 
166 SW2d 761, error dismissed. 

Vt—Belock V. State Mut. Fire Ins. 
Co, 176 A. 19, 106 Vt. 435, followed 
in Belock v. Vermont Mut. Fire 
Ins. Co, 176 A. 23, 106 Vt. 445, 
and Belock v. Union Mut. Fire Ins. 
Co., 176 A. 23, 106 Vt. 444. 

Va.—Beamer v. Virginian Ry. Co., 
26 S.E 2d 43, 181 Va. 660, certio¬ 
rari denied 64 S Ct. 486, 321 U.S. 
763, 88 L Ed. 1060—Hogg v. Plant, 
133 S.E. 769, 146 Va. 176, 47 A.L.R. 
308 

W.Va—Howard v. Virginian Ry. Co., 
136 S.E. 386, 102 W.Va. 432. 
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ecution»^s will be upheld on appeal if it is sustained 
on any legal ground appearing in the record, even 
though the lower court stated no ground or rea¬ 
son for its decision or stated an erroneous ground 
or reason. An order which overrules a motion to 
correct a verdict but does not state on what grounds 
the motion is overruled will not be reversed where 
the record does not show any ground or basis for 
a correction of the verdict.^® 

Where the court en banc gave reasons for dis¬ 
regarding the findings of the chancellor, the ap¬ 
pellate court must fully examine the findings, to¬ 
gether with the entire record, to determine whether 
the action of the lower court was justified.^o 

In cases involving a variety of other matters the 
courts have considered the doctrine that the theory 


and grounds of decision in the lower court may be 
disregarded provided such decision is correct.*®*® 

§ 1465. Review Dependent on Nature of De¬ 
cision Appealed from 

The scope of the review may be limited by the nature 
of the decision appealed from or sought to be reviewed. 

The scope of the review may be limited by the 
nature of the decision from which the appeal is 
takcn.2®-®® Judicial errors are ordinarily reviewed 
only on appeal from the judgment.*^ There can 
be no review on the merits until there has been 
a decision by the trial court on the merits .22 Where 
an appeal from a judgment in his favor is taken by 
plaintiff because dissatisfied with the amount there¬ 
of, only alleged errors affecting the amount of dam¬ 
ages will be considered,23 and this has also been 


movlsnr 

(1) The reviewinsT court must look 
to the record to ascertain if there is 
error on which the order can be sus¬ 
tained. 

W.Va.—Beane v. Keyaer, 137 S.E. 
898. 103 W.Va. 248. 

(2) However, where it finds error 
in that an instruction submitted a 
question of law to the jury for de¬ 
termination, it will not review the 
evidence for the purpose of ascer- 
tainine: its sufficiency or insufficien¬ 
cy to sustain the verdict. 

W.Va.—Howard v. Virginian Ry. Co., 
136 S.E. 386, 102 W.Va. 432. 

18. Ala.—State v. Ham, 69 So. 268, 
18 Ala.App. 6i8. 

19. Mo.—Lumml Bay Packing Co 
v. Kryder, App., 263 S.W. 643. 

90 . Pa—Belmont Laboratories v. 
Heist, 151 A. 16, 800 Pa. 642. 

20.6 Cal.—Buck v. Morrossls, 250 P. 
2d 270, 114 C.A.2d 461—Gilman v. 
Nordin, 247 P.2d 394, 112 C.A.2d 
788. 

Ind.—State ex rel. Hosea v. Barger, 
110 N.B 2d 1. 231 Ind. 677. 

Me.—^Lipman Bros. v. Hartford Acci¬ 
dent & Indemnity Co., 100 A.2d 246, 
149 Me. 199. 

N.H.—Mitchell v. Legarsky, 60 A.2d 
136, 95 N.H. 214. 

Tex. — ^Hursey v. Hursey, Civ. App., 
166 S.W.2d 761, error dismissed. 
Bismissal of bill of exceptions 
Oa.—^Almand v. Northern Assur. Co., 
Ltd., 77 S.E.2d 321, 88 Ga.App. 664, 
reversed on other grounds 78 S.E. 
2d 788, 210 Ga. 243, conformed to 
79 8.B.2d 411, 89 Ga.App. 375. 
20.60 Pa.—^Hair v. Ference, 42 A.2d 
585, 862 Pa. 164. 

Aooeptaaoe of amended pleading 

On appeal from order granting 
motion to direct defendant's attor¬ 
ney to accept service of copy of 
amended complaint, appellate court 


does not pass on merits of plead¬ 
ing. 

N.Y.—^Williams v. Newhouse, 22 N. 

Y.S.2d 920, 260 App.Div. 888. 
Alternative Judgment 

Where judgment in claim and de¬ 
livery action that assignee of seller 
of five hundred dollar ring under 
conditional sales contract recover 
possession of ring from purchaser 
was Improper because purchaser did 
not have possession of ring at com¬ 
mencement of action, and Judgment 
allowed as an alternative recovery 
sum of ninety-three dollars and 
eighty-nine cents if possession could 
not be had, assignee could not con¬ 
tend that he had not been awarded 
a proper sum in alternative since al¬ 
ternative Judgment is only proper 
where possession is awarded. 

Cal.—Law v. Heiniger, 282 P.2d 607, 
132 C A,2d Supp. 898. 

Appeal under pauper statute 

On appeal from Judgment entered 
after trial of rule nisi, sustaining 
piaintiif’s right to proceed under the 
Pauper Act, reviewing court is not 
concerned with the merits, but only 
with plaintifTs financial status. 

La,—Howard v. Western Auto Sup¬ 
ply Co., App., 192 So. 137. 

Bntry of order nuno pro tuno 

On appeal from order directing en¬ 
try of order nunc pro tunc, sole issue 
was whether entry should be ordered, 
and issues relating to Jurisdiction 
of the court in the first Instance 
were immaterial. 

Okl.—In re Cannon's Guardianship, 
77 P.2d 64, 182 Okl. 171. 

Motion for Judgment on whole rec¬ 
ord 

On appeal from order denying mo¬ 
tion for Judgment on the whole rec¬ 
ord after Jury disagreed, controlling 
question was whether the court err¬ 
ed in failing to grant the motion on 
the record as it existed at the close 
of the trial. 


Pa—National Carloading Corpora¬ 
tion V. Lee, 28 A.2d 811, 151 Pa. 
Super. 23. 

Order qnashing servloe of process 

On plaintiff's appeal from order 
quashing service on foreign corpo¬ 
ration for want of Jurisdiction, mer¬ 
its of complaint were not before ap¬ 
pellate court. 

111.—^Vischer v. Dow Jones & Co., 69 
N.E.2d 884, 325 Ill.App. 104. 

Order relating to bill of particulars 
On appeal from orders directing 
specific answer to item of plaintiffs 
demand for bill of particulars and 
precluding defendant from giving 
evidence with respect to such re¬ 
quested item, whether defendant was 
entitled to recover for loss of sales 
under claim for general damages 
was not before the appellate court. 
N.Y —Heirloom, Inc., v. Kips Bay 
Brewing Co, 60 N.Y.S.2d 682. 

21. N.Y.—Union Trust Co of Roch¬ 
ester V. Calhoun, 263 N.Y.S. 108, 
234 App Div. 726. 

22. III.—Runyan v. Williams, 146 
NE. 497, 315 Ill 628. 

Groves v. Carolene Products Co., 
67 N.E 2d 607, 324 Ill.App. 102. 

Tox.—City of Port Worth v. Tarl- 
ton, Civ.App., 161 S.W.2d 268. 

Case not at issns 

"The case not being at issue when 
submitted, this court will not con¬ 
sider the case on its merits." 

Ala.—Garner v. Empire Land Co., 
117 So. 64, 65, 217 Ala. 628. 

Vacated dcorss 

There can be no review of a va¬ 
cated decree. 

Ill.—Altomeier v. Harris, 81 N.E.2d 
22, 335 Ill.App. 130, affirmed 86 N. 
E.2d 229, 403 Ill. 345. 

23. Ala.—^Miller v. Thomason, 166 
So. 773, 229 Ala. 267—Pounds v. 
General Motors Acceptance Corpo¬ 
ration, 124 So. 204, 220 Ala. 145— 
Davis v. Erwin, 107 So. 903, 214 
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held to be true where the appeal is taken by defend¬ 
ant from a judgment in favor of plaintiff.28-5 

On appeal from an order granting a motion to 
intervene, whether good legal grounds existed to 
intervene is a proper question for the appellate 
court.23.10 Where an appeal is taken by interveners 
alone, the only questions before the appellate court 
are those raised in this appeal and where an 
appeal is taken from an order refusing to set aside 
an order permitting intervention, the merits of the 
case will not be considered where no final decree 
has been entered.^^-B 

Where a cross appeal is based solely on the allow¬ 
ance of a set-off, the ruling on that question is the 
only one which can be considered on the cross ap- 
peal.26 

Where appellant’s objection to the admission of 
certain matter into evidence is sustained in the 
lower court, there is no error of which he may com- 

plain.25.6 


The right to enforce a certain liability is not pre¬ 
sented by an appeal from a decree which does not 
attempt to enforce such liability, even though it re¬ 
serves jurisdiction to award further relief.^® 

Decision on jurisdiction or venue. The appellate 
court may determine the bounds of the power of the 
trial court but a preliminary appeal, allowed by 
statute, from a decision as to jurisdiction is not a 
substitute for a general appcal.28 Questions as to 
limitations^® or the sufficiency of the complaint, 
or matters to be determined on the trial in the trial 
court,30-B are not before the reviewing court on ap¬ 
peal from an order granting or denying a change of 
venue or place of trial; only the question of venue 
will be disposed of.3i On appeal from an order 
overruling or sustaining a plea of privilege to be 
sued in a certain county, the reviewing court is not 
concerned with the joinder of parties,32 or matters 
of defense,32 or questions concerning the jurisdic¬ 
tion of the trial court, 33-5 or the merits of the 
case, 33.10 or the existence of a cause of action 


Ala. 341—Franklin v. Argryro, 100 
So. 811. 211 Ala G06. 

Mo.—Craton v. Huntzinger. 187 S. 
W. 48. 

23.6 Ill.—Wclsel v. Revitz, 93 N.E 
2(1 162, 341 IllApp. 248. 

23.10 R.I—Cimlno v. Cimlno, 107 
A 2d 463. 

24. Idaho.—LambinsT v. Board of 
Com’rs of Twin Falls County, 2C3 
P. 992. 46 Idaho 468. 

Zajonotion affainat asaoutloa 

In an allegrod bankrupt’s suit to 
enjoin an execution sale, proceeding's 
wherein the execution creditor in¬ 
tervening obtained original judgment 
could not be considered in the ab¬ 
sence of appropriate allegations. 
Or.—Duke v. Low, 296 P. 46, 136 Or. 
460. 

24.6 Pla —Daugherty v. Latham, 
190 So. 742. 139 Fla. 477. 

25. Wash—Reichlln v. First Nat. 
Bank, 61 P.2d 380, 184 Wash 304. 

25.6 Ind.—Holland Furnace Co. v. 
NauracaJ, 14 N.E.2d 339, 106 Ind. 
App. 674. 

26. Ill —People v. La Salle St. Trust 
& Savings Bank. 110 N.E. 38, 269 
Ill. 618. 

27. Conn.—^Appeal of City of Nor¬ 
walk, 94 A. 988, 89 Conn. 637. 

28. Pa.—Kelley v. Kelley, 116 A.2d 
202, 382 Pa. 637—Witney v. City of 
Lebanon, 85 A.2d 106, 369 Pa. 808 
—Jones V. Jones, 26 A.2d 327, 344 
Pa. 310—Lewis v. Beatty, 169 A. 
441, 306 Pa. 242. 

Eldredge v. Eldredge, 194 A. 306, 
128 Pa.Super. 284. 

AU cmestloas pertalBlag to jnxisdio- 
tioa 

(1) When a question of Jurisdiction 


Is raised or involved, neither appel¬ 
lants nor all parties combined can 
limit court’s determination of juris¬ 
diction to one point and exclude all 
others which pertain to jurisdiction. 
Pa—Gardner v. Allegheny County, 
114 A.2d 491, 382 Pa. 88. 

(2) So, question of indispensable 
parties raises a jurisdictional ques¬ 
tion and may be considered. 

Pa.—Gardner v. Allegheny County, 
supra. 

29. Cal—Miratti v. Banca Popolare 
Fugazi, 277 P. 906, 99 C.A. 1. 

30. Cal.—Kaluzok v. Brisson, 167 P. 
2d 481, 27 C.2d 760, 163 A.L.R. 1308 
—Eckstrand v. Wilshusen, 18 P.2d 
931, 217 C. 380—Gordon v. Perkins, 
263 P. 231, 203 C. 183. 

Miratti v, Banca Popolare Fu- 
gazl, 277 P. 905, 99 C.A. 1. 

Mont —t’onway v. Fabian, 63 P.2d 
1022, 103 Mont. 674. 

Cause of aotioa agaiast another de¬ 
fendant 

On appeal from order denying one 
defendant a change of venue to coun¬ 
ty of such defendant’s residence, the 
que.stlon Is whether a good cause of 
a(‘tion has been alleged against an¬ 
other defendant who resides in coun¬ 
ty in which action was begun or 
whether in good faith there has been 
an attempt to allege such cause of 
action, and In that connection the 
possibility of amendment la always 
material. 

Cal.—^White v. Anderson, 123 P.2d 
543, 60 C.A.2d 634. 

30.6 N.Y.—Sayegh v. Martel. 286 N. 
YS. 700, 247 App.Div. 823. 

31. Mont.—Conway v. Fabian. 63 P. 
2d 1022, 103 Mont. 574. 

32. Tex.—Carey v. Sheets, Clv.App., 
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218 S.W.2d 881—American Fidelity 
Sc Casualty Co. v. Windham, Civ. 
App., 59 S.W.2d 259. 

33. Tex—^William R. Carmichael, 
Inc. V. Winkley, Clv.App., 234 S.W. 
2d 937—^Dallas-Celina-Sherman Bus 
Lines V. Counts, Civ.App., 183 S.W. 
2d 1017—Lind v. Merchants* State 
Bank & Trust Co., Civ.App., 16 S.W. 
2d 385. 

Pendeaoy of another suit 

Tex —Forman v. Prince, Civ.App., 97 
S.W.2d 1002. 

Plea in abatement 

Tex.—Uvalde Const. Co. v. Waggon¬ 
er, Civ.App., 169 SW.2d 203. 
Statute of limitations 
Tex—Jones v. Burkes, Civ.App., 183 
S.W.2d 281. 

33.6 Tex—Lally v. State. Civ.App., 
138 S.W.2d 1111. 

33.10 Tex.—Cunningham v. Allison, 
Civ.App., 202 S.W.2d 297—Collins 
V. Naylor, Civ.App., 192 S.W.2d 332 
—Daugherty Grain Co. v. S. T. 
Oates Grain Co., Civ.App., 191 S.W. 
2d 804—Ardrey v. Ruth, Civ.App., 
189 S.W.2d 16—Sumner v. Volun¬ 
teer State Life Ins. Co., Clv.App., 
100 S.W.2d 1079—First Nat. Bank 
of Coleman v. Gates, Civ.App., 213 
S.W. 720. 

Constitutionality of statute 

Tex.—Lally v. State, Clv.App., 188 
S.W.2d 1111. 

Joinder in venue facts 

Where issue on venue facts was 
joined by parties in trial court by 
plea of privilege of appellee, and of 
a controverting aihdavit by appel¬ 
lant. Court of civil appeals would 
consider only those facts on appeal. 
Tex. — Golasinski v. Wwren Refrig- 
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against defendants not insisting on the privi¬ 
lege but the court must take cognizance of the 
absence of a cause of action against appellant.^^ 

Placing or leaving case on calendar. On appeal 
from an order involving the question whether the 
cause should be placed on the law or equity calendar, 
the reviewing court will not determine the merits of 
the case.36 An appeal from the denial of plaintiff’s 
motion to strike the case from the calendar docs 
not present for review the propriety of a disi iissal 


of the action.** 

Decision on question of pleading. Although the 
merits of the case may be considered under some 
circumstances,*6-5 ordinarily, only questions of 
pleading, and not the merits or questions of evi¬ 
dence or proof, are involved in a review of the 
action of the lower court on a demurrer or excep¬ 
tion to a pleading, motion for judgment on the 
pleadings, or other motion attacking or relating to a 
pleading.37 So, ordinarily the reviewing court is 


erator Co., Clv.App., 226 S.W.2d 

220 . 

QnestioA of lial>lllty oil the merite 

Tex.—Neon Signs & Service v. Hill, 
Civ.App., 261 S.W.2d 670—Gola- 
sinski v. Warren Refrigerator Co., 
Civ.App., 226 S.W.2d 220. 

33.15 Tex.—^United Chemical Co v. 

Lieathers. Civ.App., 286 SW. 918. 

34. Tex.—United Chemical Co. v. 
Leathers, supra. 

85. S.C.—Schroeder v. O’Neill, 166 S. 

E. 176, 166 S.G. 615. 

36. N.T.—Simon v. Gibralter Const. 
Co., 166 N.Y.S. 466, 179 App Dlv. 
273. 

36.5 N.C.—Virginia Trust Co. v. 

Dunlop, 198 S.E. 645, 214 N.C. 196. 
Aotion on oomnioiL and special counts 
In action on common counts in 
assumpsit and on special counts, re¬ 
viewing court considered merits of 
action raised in demurrer to special 
counts, notwithstanding technical er¬ 
ror in not overruling demurrer to 
notices of motion to Judgment as a 
whole, where trial court correctly 
held that special counts did not state 
cause of action and plaintiffs could 
not make out a stronger case under 
common counts than under special 
counts. 

Va—Fleming v. Anderson, 48 S.E.2d 
269, 187 Va. 788. 

After latroduotlou of all evidence 

Where the lower court passed on 
an exception of no cause of action 
after all evidence was Introduced, 
the appellate court may pass on the 
merits of the case. 

La.—Ford v. Baird Bros., App., 161 
So. 46. 

Close duestlon 

Where defendants answered an ap¬ 
peal praying that Judgment be 
amended to sustain their exceptions 
of no cause and no right of action 
and issue of contributory' negligence 
was too close a question to be deter¬ 
mined from the petition alone, issue 
was decided on the merits, rather 
than on the exceptions. 

La.—^Frost v. Anderson, App., 16 So. 

2d 91. 

SSsorstlon 

Although supreme court, where de¬ 
murrer is properly sustained for mis¬ 
joinder of causes, need not consider 


rulings on those grounds of demurrer 
going to merits of case, it may, nev- 
erthele.ss. in its discretion fully re¬ 
view such rulings. 

Okl—Board of Education of Okla¬ 
homa City V Cloudman, 92 P.2d 
[ 837, 186 Okl 400. 

Entire proceedings 

In reviewing action of trial court 
on demurrers to petition seeking to 
establish a constructive trust based 
on fraud allegedly perpetrated by de¬ 
fendant as administrator of dece¬ 
dent’s estate, the entire proceedings 
in the administration of estate, in 
so far as they were pertinent, were 
brought under review. 

Tex.—Culver v. Pickens, Civ.App, 
169 S.W.2d 623, reversed on other 
grounds 176 S.W.2d 167, 142 Tex. 
87. 

Justifleation of more than nominal 
damages 

Since a reversal will not be grant¬ 
ed for failure to obtain nominal dam¬ 
ages. the court, on appeal from an 
order sustaining a demurrer to a j 
complaint, mav determine whether 
more than nominal damages would 
be Justified by the record. 

Iowa—Jones v. Register & Leader 
Co, 158 N.W. 571, 177 Iowa 144. 

Bequest of parties for determination 
of merits 

In view of a statute authorizing 
declaratory Judgments the appellate 
court in one case felt warranted, on 
request of the parties, in deciding 
the case on the merits, although the 
appeal was taken only from a ruling 
on a demurrer. 

Va—Craig-Giles Iron Co. v. Epling, 
116 S.E. 534, 135 Va. 74. 

37, Ala.—^Walter T. Weaver Co. v. 
Longshore, 199 So. 486, 240 Ala. 
345. 

Cal.—Lloyd v. R.K O. Pictures, Inc., 
289 P 2d 295, 136 C.A.2d 638—KoufC 
V. Bethlehem-Alameda Shipyard. 
202 P.2d 1059. 90 C.A.2d 322. 

Del.—^Abercrombie v. Davies, Ch., 126 
A.2d 588. 

Fla.—Yost V Miami Transit Co., 66 
So.2d 214. 

Ga.—McCallum v. Bryant, 92 S.E.2d 
631, 212 Ga. 348. 

Ivester v. Mozeley, 80 S.E.2d 197, 
89 Ga.App. 678—Padgett v. Reaves, 
70 S.E.2d 922, 86 Ga.App. 137— 
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Martin v. Medlin, 69 S.E.2<I 619, 81 
Ga.App. 602—Johnson v. Mayor and 
Aldermen of Savannah. 17 SE.2d 
280, 66 Ga.App. 217—Monk v. Jack- 
son. 102 S.E. 382. 25 Ga.App 25. 

Ill.—People V. Sackett, 184 N.E. 646, 
361 Ill 363—Funkhouser v Ran¬ 
dolph, 122 N.E. 144, 287 Ill. 94. 

Woods V. Village of La Grange 
Park, 19 N.E 2d 396, 298 Ill.App. 
595. 

Kan.—Lorey v. Cox, 269 P.2d 194, 
176 Kan. 66—Hurst v. Brown, 20.3 
P 2d 246, 166 Kan. 496—Federal De¬ 
posit Ins. Corp. V. Cloonan, 196 P. 
2d 196, 165 Kan. 440—Wagner v. 
School Dist. No. 58 of Graham 
County, 26 P.2d 588, 138 Kan. 428 

Ky.—Melton v. Steele, 213 SW.2d 
1016, 308 Ky. 153-Ulmer v. Ulrey, 
122 SW.2d 1018, 276 Ky. 90—Mur¬ 
rell V. Gibbs’ Adm’r, 120 S W.2d 
1018, 275 Ky. 124—River Excur¬ 
sion Co V. City of Louisville, 61 
SW2d 470, 244 Ky. 811—Henry v. 
National Ben. Life Ins. Co., 47 S. 
W2d 616, 242 Ky. 674—Baldwin v 
Cook, 23 S.W.2d 601, 232 Ky. 365. 

La—In re Liquidation of Canal 
Bank & Trust Co, App., 161 So. 
629, rehearing refused 162 So. 81. 

Mich—Gregor v. Old, 176 N.W. 580, 
209 Mich 43. 

Miss —Newell Contracting Co. v. 
Flynt, 161 So. 743, 172 Miss. 719. 

N J.—Zierer v. Daniels, 122 A.2d 377, 
40 N.J Super. 130 

N Y —Hart v. Socony-Vacuum Oil 
Co, 50 NE2d 285, 291 N.Y. 13, 148 
A.L.R 390. 

Alver V Farmer Boy Corn & 
Equipment Co, 148 N.y.S.2d 816, 
1 AD 2d 820—N. A. N. A., Inc., v. 
Lake & Danenhower, 254 N.Y S 
187, 234 App.Div. 735. 

N.C—Rhodes v. City of Asheville, 49 
S E 2d 638, 229 N.C. 355—Stroud 
V. Southern Oil Transp. Co., 197 S. 
E 199, 218 N.C. 642—Star Furni¬ 
ture Co. V. Carolina & N. W Ry 
Co., 143 S.E. 242, 195 NC 636— 
Conrad v. Board of Education of 
Granville County, 130 S.E. 53, 190 
N.C. 389. 

Okl.—Carllle v. National Oil & De¬ 
velopment Co., 201 P. 377, 83 Okl. 
217. 

Pa.—Stanley Co. of America v. For¬ 
um Amusement Co., 195 A. 874. 328 
Pa. 307—Sipp V. Philadelphia Life 
Ins. Co., 142 A. 221, 293 Pa. 292. 
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Kerman v. World Fire & Marine 
Ins. Co., 189 A. 521, 124 Pa.Super. 
6S9. 

R. I.—Mello V. Local 4408 C.I.O. Unit¬ 
ed Steelworkers of America, 105 A. 
2d 806. 

S. C.—Henry v. Alexander, 194 S.E. 
649. 186 S.C. 17. 

Tex.—Jones v. Willoughby, Clv.App., 
245 S.W.2d 341, reversed on other 
grounds Willoughby v. Jones, 261 
S.W.2d 608, 161 Tex. 436. 

Va.—Cauthorn v. Cauthom, 85 S.B. 
2d 266. 196 Va. 614-~Shreck v. Vir¬ 
ginia Hot Springs Co.. 125 S.E. 816, 
140 Va. 429. 

Sisoretioii 

(1) On appeal from summary 
judgment, question is whether trial 
court abused its discretion. 

Cal—Murphy v. Kelly, 289 P.2d 566, 
137 C.A.2d 21—Grueninger v. Liv¬ 
ingstone & Co., 202 P.2d 785, 90 

O. A.2d 266—Grady v. Easley, 114 

P. 2d 635, 46 CA.2d 632—Kelly v. 
Liddicoat, 96 P.2d 186, 36 CA.2d 
559. 

(2) However, on appeal from or¬ 
der overruling defendants* demurrers 
to plaintiff’s amended complaint, 
plaintiff’s contention that trial 
court’s previous order requiring 
plaintiff to make original complaint 
more definite and certain was abuse 
of discretion cannot be considered by 
supreme court. 

Wls—State V. Golden Guernsey 
Dairy Co-op., 43 N.W.2d 31, 257 
Wls. 254. 

Facts 

(1) In reviewing a ruling on a de¬ 
murrer or motion attacking a plead¬ 
ing. the only facts which may be 
considered by the appellate court are 
those alleged in the pleading de- j 
murred to or attacked and admitted 
by the demurrer or motion. 

Ga—Davis v. Macon Tel. Pub Co., 
92 SE2d 619, 93 Ga App. 633. 

Ill—Poyer V. Boustead, 1’22 N E.2d 
838, 3 Ill App 2d 662—Northern 

Trust Co. V. E.s.saness Theatres 
Corp., 108 N.E2d 493, 348 Ill App 
134—Brown v Gill, 99 NE.2d 393, 
343 Ill.App. 460. 

La.—Young v. Town of Bossier City, 
99 So. 494, 155 La. 652. 

Md —Levin v. Levin, 171 A. 77, 166 
Md 451. 

Mont.—State v. State Board of Ex¬ 
aminers, 238 P. 316, 74 Mont 1. 
N.C.—Royal v. McClure, 92 S.E.2d 
762, 244 N.C. 186. 

(2) It has also been held that, 
since a demurrer does not raise a 
question of fact, the appellate court 
will not consider any questions of 
fact on review of a ruling on a de¬ 
murrer to a pleading. 

Okl.—State v. Ward, 118 P.2d 216, 
189 Okl. 532. 

(3) Whether a party can prove al¬ 
leged facts by evidence and ultimate¬ 
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ly succeed on the trial is of no in¬ 
terest to the appellate court and can¬ 
not be determined on review of a 
ruling on demurrer or motion at¬ 
tacking a pleading. 

Ky.—Smlth v. Moss, 277 S.W. 245. 
211 Ky. 226. 

N.Y.—National Bank of Rochester v. 
Erlon-Haines Realty Co., 209 N.Y. 
S. 522, 218 App.Div. 54—Moore v. 
Bonbrlght & Co., 196 N.Y.S. 864, 
202 App.Div. 281. 

N.C.—J. A. Fay & Egan Co. v. Crow¬ 
ell, 114 S.E. 629, 184 N.C. 415. 

(4) A disputed matter which is 
held for determination by the trier 
of facta cannot be decided by a re¬ 
viewing court on review of a ruling 
on a demurrer or motion attacking 
a pleading, except in palpably clear, 
plain, and Indisputable cases 

Cal —Dragna v. White, 289 P.2d 428, 
45 C.2d 469. 

Fla.—^Williams v. Board of Public 
Instruction of Flagler County, 61 
So 2d 493. 

Ga.—Balk Gallant Co. of Cartersville, 
Ga. V. McCrary. 78 S.E.2d 198, 88 
GaApp. 829—^Kuhr v. Frizzelle, 40 
S.E 2d 405, 74 GaApp. 524—Lanier i 
V Turner, 38 S E 2d 55, 73 GaApp 
749—Sprague v Atlanta Biltmore 
Hotel Co.. 32 SE 2d 634, 71 GaApp. 
849—Southern Ry. Co v. Heaton, 

6 SE.2d 339. 61 Ga.App. 386. 

(5) Where the petitioner ordered 
the case sot down for hearing, or 
elected to have the matter disposed 
of, on the petition and answer with¬ 
out the taking of testimony, the ap¬ 
pellate court is required to determine 
only the relevant Issues raised by 
the petition and answer and, in do¬ 
ing so, must accept as true the per¬ 
tinent facts set forth in the answer 
and reject those which are alleged in 
the petition and denied in the an¬ 
swer. 

Pa.—Welmet Building & Loan Ass’n 
v. Matchica, 1C5 A. 227, 33 0 Pa. 
275—Kelly v. International Clay 
Products Co., 140 A, 143, 291 Pa. 
383. 

Questions of law 

( 1 ) The review is limited to plain 
errors of law in the ruling com¬ 
plained of and does not extend to 
questions of law which may be appli¬ 
cable to the facts developed at the 
trial. 

Cal—Jersey Maid Milk Products Co 
V. Brock, 91 P,2d 677, 13 C.2d 
620. 

Terry v. Bender, 300 P.2d 119, 
143 CA2d 198—Allen v. City of 
Los Angeles, 110 P.2d 76, 43 C.A. 
2d 65. 

Fla—Burbrldge v, Therrell, 148 So 
204, 110 Fla. 6 , followed In 164 So 
926, 114 Fla, 772. 

III.—People V. Sackett, 184 NE. 646, 
351 III. 363. 

Ohio.—Myers v. Columbia Cas. Co., 
78 N.E.2d 64, 81 Ohio App 434. 

Pa.—Sharpies v Northampton Trans¬ 
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it Co., 164 A. 890, 808 Pa. 211— 
Smith v. Broekway Motor Truck 
Corporation, 163 A. 888 . 302 Pa. 
217—Knoell v. Carey, 182 A. 702, 
286 Pa. 498—Helfensteln v. Line 
Mountain Coal Co., 130 A. 301, 284 
Pa. 78. 

(2) A question of law will not be 
passed on where it will not be in¬ 
volved in the case if a certain Issue 
is decided at the trial in favor of 
plaintiff. 

Pa.—Real Estate Land Title & Trust 
Co. V. Fidelity Mut. Life Ins. Co., 
144 A. 896, 295 Pa. 90. 

(3) Debatable issues of law could 
not be determined on appeal from 
denial of a motion for summary 
judgment even though matter might 
be disposed of. 

Wls.—Milwaukee County v. Milwau¬ 
kee Yacht Club, 41 N.W.2d 372, 266 
Wls. 475. 

(4) Where trial court disposed of 
entire controversy on defendimts’ 
claimed plea in abatement and spe¬ 
cial exception alone, without any tri¬ 
al there on merits, only question of 
law arising on appeal was whether 
such ruling was correct. 

Tex.—Mansell v. Texas Osage Co-op. 
Royalty Pool, Clv.App., 190 SW.2d 
600, refused for want of merit. 

Judgment on pleadings 

( 1 ) Where the trial court deter¬ 
mined a matter solely on the plead¬ 
ings and the pleadings are before the 
appellate court, the latter court is 
in a position to declare whether or 
not the judgment is warranted by 
the showing made. 

Mont—State v. McCarthy, 282 P. 
1045, 86 Mont. 100. 

( 2 ) Where judgment is rendered 
on pleadings, appellate court will as¬ 
certain admitted facts by making its 
own examination of pleadings 
Wash.—Finley v. PMnley, 264 P.2d 

246, 43 Wash 2d 765. 

(3) On defendant’s appeal from a 
judgment on the pleadings, the ap¬ 
pellate court In its consideration of 
the case is confined to the allega¬ 
tions of the complaint and answer 
of defendant. 

Wls—Hauer v. Niedfoldt, 37 N.W.2d 
791, 256 Wis. 111. 

Motion to dismiss pleading treated 
as motion for summary judg¬ 
ment 

Case, in which trial court, in con¬ 
sidering and granting defendant’s 
motion to dismiss complaint for fail¬ 
ure to state claim on which relief 
could be granted, was requested to, 
and doubtless did, take Judicial no¬ 
tice of its files and records in previ¬ 
ously determined causes, was proper 
one for invoking rule that such a 
motion should be treated as one for 
summary Judgment, and therefore 
appeal from the granting of such 
motion would be determined on that 
basis. 



§ 1465 APPEAL & ERRO& 5 O.J.S. 

not concerned with various matters or questions,volved,*'*'-!* or matters to be determined on the trial 
such as matters of defense,the equities in- of the action.^^^ao 


Ariz.—^Malta v. Phoenix Title & 
Trust Co., 269 P.2C 664, 76 Arls. 
116. 

motion to strUte tnntnmcmnt to de^ 
mnrrer 

Althouerh supreme court has treat¬ 
ed some motions to strike as If they 
were tantamount to demurrer, that 
does not require all such motions to 
be so regarded on appeal. 

Kan.—Fidelity Hall Ins. Co. v. An¬ 
derson, 289 P.2d 830, 172 Kan. 253. 
Befnsal of Juddmeat for wnat of snf- 
flolsnt pleading 

On an appeal from an order dis¬ 
charging a rule for Judgment for 
want of a sufficient affidavit of de¬ 
fense, the supreme court will not re¬ 
verse unless the right to the Judg¬ 
ment is clear. 

Pa.—Federal Sales Co. of Philadel¬ 
phia V. Farrell. 107 A, 668 . 264 Pa. 
149. 

Triable issue of fact 

On motion for summary judgment 
appellate court must decide whether 
a genuine and triable issue of fact 
is raised by the pleadings, affidavits, 
or proof offered. 

Cal.—D. E. Sanford Co. of San Fran¬ 
cisco V. Cory Glass Coffee Brewer 
Co., 194 P.2d 127, 86 C.A.2d 724. 

111.—Schmelzle v. Transportation 
Inv. Corp., 94 N.E.2d 682, 341 Ill. 
App. 639. 

Mich—Robertson v. New York Life 
Ins. Co., 19 N.W.2d 498, 312 Mich. 
92. certiorari denied 66 S.Ct. 470, 
326 U.S. 786, 90 L.Ed. 477, rehear¬ 
ing denied 66 S.Ct. 896, 327 U.S. 
818, 90 L.Ed. 1041—^American Em¬ 
ployers* Ins. Co. V. H. G. Christ¬ 
man & Bros. Co., 278 N.W. 760, 284 
Mich. 36. 

Minn —State ex rel. Gopher Sales 
Co. V. City of Austin, 76 N.W.2d 
780, 246 Minn. 614. 

Nev.—^Parman v. Petricclani, 272 P. 
2d 492, 70 Nev. 427—Smith v. Ham¬ 
ilton, 266 P.2d 214, 70 Nev. 212. 

N.J.—Trautweln v. Harbourt, 123 A. 

2d 80, 40 N.J.Super. 247. 

Tex.—Smith v. Bolin, 271 S.W.2d 98, 
168 Tex. 486. 

Murchison v. Post Independent 
School Dlst.. Civ.App., 258 S.W.2d 
229, error refused no reversible er¬ 
ror—Zamora v. Thompson, Civ. 
App„ 260 S.W.2d 626, error re¬ 
fused. 

Wis.—Oosterwyk v. Buchols, 27 N.W. 
2 d 861, 260 Wis. 621. 

873 OoxfltitiitioiLaUty of statute 
S.C.—Textile Hall Corp. v. Riddle, 86 
S.E.2d 701, 207 S.C. 291. 

Oharaoter of aotioa 

In passing on a ruling on a de¬ 
murrer, it is not the duty of the ap¬ 
pellate court to determine the char- 
Mter of the action. 


Ga.—Smith v. Floyd County, 187 S. 
E. 646, 86 Ga.App. 554—Vandalsem 
v. Caldwell, 126 S.E. 716, 88 Ga. 
App. 88 . 

Ooastmotioa of will 

( 1 ) Appellate court will not con¬ 
strue will on an appeal from a de¬ 
cree overruling a demurrer to a bill 
seeking construction of the will. 

Ala.—Smith v. Nelson, 29 So.2d 386, 

249 Ala. 61—Gilmer v. Gilmer. 17 
So.2d 629. 245 Ala. 460—Hawkins 
V. Tanner, 11 So.2d 851, 243 Ala. 
641—Reid V. Armlstead, 138 So. 
637, 224 Ala. 43—Powell v. Labry, 
92 So. 266, 207 Ala. 117. 

(2) Where demurrer to bill in 
equity for removal of administra¬ 
tion of estate from probate court to 
circuit court in equity was address¬ 
ed only to general equity of bill, su¬ 
preme court could only review cor¬ 
rectness of interlocutory decree 
overruling demurrer to bill, and 
could not construe provisions of 
will. 

Ala.—Bell v. Killian, 68 So.2d 604, 
256 Ala. 24. 

(3) On appeal from Judgment 
overruling demurrer and denying mo¬ 
tions to strike in toto in quiet title 
action, appeal Involved only ques¬ 
tions of proper pleading and, there¬ 
fore, the supreme court could not 
construe will under which parties 
claim and put an end to the contro¬ 
versy. 

N.C.—Blzzell V. Blzzell, 76 S E 2d 
636, 237 N.C. 636. 

DittonltioB M to allegations or ques¬ 
tions lavolvsd 

(1) On appeal from Judgment for 
defendant after trial court sustain¬ 
ed demurrer to amended complaint, 
district court of appeal was not con¬ 
cerned with any possible difficulties 
which might arise in the proof of al¬ 
legations in amended complaint, or 
with possible difficulties which might 
arise in decision of Incidental legal 
questions. 

Cal.—Genuser v. Ocean Accident & 
Guarantee Corp., 109 P.2d 768, 42 
C.A.2d 673. 

( 2 ) Appellate court will not at¬ 
tempt to settle difficult questions of 
law and right on demurrer to a bill, 
and if demurrer raises merely a 
doubtful question, or if case is such 
that Justice will be promoted by de¬ 
termination of the ultimate right 
only on answer and proof, the court 
should exercise a fair Judicial dis¬ 
cretion to that end, although grounds 
of demurrer may be sustainable In 
strict law. 

Miss.—^White v. Turner, 19 So.2d 
826, 197 Miss. 266—Taylor v. 

Twiner, 9 So.2d 644, 193 Miss. 410. 
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(8) Difficulties due to the contra¬ 
dictory nature of the allegations are 
not before the appellate court on de¬ 
murrer. 

Conn.—Blakeslee v. Board of Water 
Com’rs of City of Hartford. 139 A. 
106, 106 Conn. 642. 65 A.L.R. 1819. 
BubmlMloa of qneatlon to jury 
Whether district court erred in re¬ 
fusing to submit to Jury question as 
to how much defendant in pending 
I action received from plaintiff for ap¬ 
plication on debt, alleged to be se* 
cured by mortgage in form of deed 
from plaintiff to defendant, cannot 
properly be considered by supreme 
court on appeal from Judgment sus¬ 
taining demurrer to same plaintiff's 
petition in subsequent action for ac¬ 
counting of sums received. 

Kan.—Faust v. Carson, 148 P.2d 604, 
168 Kan. 479. 

37.10 Ala.—Croasland v. First Nat. 

Bank, 172 So. 255, 233 Ala. 432. 

Ill.—Mcllvalne v. City Nat. Bank & 
Trust Co., 19 N.E.2d 684, 370 Ill. 
637. 

N.Y.—Frank v. Carlisle, 27 N.E.2d 
28. 282 N.Y. 607, motion denied 28 
N.E.2d 981, 283 N.Y. 776. 

Va.—Cauthom v. Cauthorn, 86 S.E. 

2d 256, 196 Va. 614. 

Matters of defense considered 

Although the defense that action 
was not commenced within time lim¬ 
ited can be taken only by answer, ap¬ 
pellate court will, in interest of Jus¬ 
tice, determine question, even though 
brought on appeal from order over¬ 
ruling demurrer. 

S.D—Hirning v. Forsberg, 206 N.W. 
471, 49 S.D. 46—Hirning v. Fors¬ 
berg, 206 N.W. 476, 49 S.D. 66. 

37.15 Ala.—Kilgore v, Williams, 179 
So. 181, 236 Ala. 373—Pickens 

County V. Williams, 156 So. 648, 229 
Ala. 250. 

Tex—Johnson v. Stiles, Civ.App., 6 
S.W.2d 861. 

3730 Cal,—Reiner v. Hermann, 
App., 176 P.2d 784, reheard 180 P. 
2d 385, 79 C.A.2d 643. 

Kan.—Zeller v. Smyth, 223 P.2d 787, 
170 Kan. 49. 

N.Y.—City of Jamestown v. Aiken, 
206 N.Y.S. 681, 211 App.Dlv. 677. 
Wis.—^Albright v. Welssinger, 298 N. 

W. 220, 238 Wis. 866. 

Ohartiag course of trial 
It is not the province of an appeal 
from a ruling on a demurrer or mo¬ 
tion attacking a pleading to have 
the reviewing court chart the course 
of the trial in advance of the hear¬ 
ing. 

N.C.—Billings V. Taylor, 89 S.E 2d 
748, 243 N.C. 67—Dunn v. Dunn, 
87 S.E.2d 308, 242 N.C. 234—Galli- 
more v. State Highway and Pub- 
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Furthermore! the review is limited to a determina- I particular pleading^s or its amendmenti^^-B as 
tion of the legal sufficiency or insufficiency of the | against the objections thereto raised by the demur- 

lio Works Commission, S6 S.E.2d | Power A Llaht Co., 106 S.W.2d | not plead a waiver but met the plea 


892, 241 N.C. 850—Daniel v. Gard¬ 
ner, 81 S.B.2d 660, 240 K.C. 249— 
Wriaht's Clothina Store v. Ellis 
Stone A Co., 63 S.E.2d 118, 238 N.C. 
126—Carolina Power A Lisrht Co. 
V. Bowman, 66 S.E.2d 602, 231 X.C. 
332—Parlier v. Drum, 66 S E.2d 
888, 231 N.C. 166—Terry v. Capital 
Ice A Coal Co., 66 S.E.2d 926, 281 
N.C. 103. 

38. Ariz.—City of Blsbee v. Cochise 
County, 86 P.2d 659, 44 Ariz. 233, 
followed in City of Douglas v. 
Kitchel. 36 P.2d 664, 44 Ariz. 246. 
Cal.—Gullliams v. Hollywood Hos¬ 
pital, 114 P.2d 1, 18 C.2d 97—Simp¬ 
son y. Glllis, 82 P.2d 1071, 1 C.2d 
42. 

Griffith V. Department of Public 
Works, 296 P.2d 838, 141 C.A.2d 376 
—^Liynch v. Kheinschild, 196 P.2d 
448, 86 CA2d 672—Burnand v. 

Nowell, 189 P2d 796, 84 C A.2d 1— 
North Side Property Owners’ Ass’n 
V. Hillside Memorial Park, 161 P. 
2d 618, 70 CA.2d 609—Garcia v. 
Yedor, 164 P.2d 1, 67 C.A.2d 367— 
National Holding Co. v. Title In¬ 
surance & Trust Co., 113 P.2d 906, 
46 C.A 2d 216. 

Colo.—Town of Green Mountain 
Falls V. Dow, 234 P. 1064, 77 Colo. 
200 . 

Pla—Rutig V. Lake Jem Land Co., 
20 So 2d 497, 166 Fla. 420—Barton 

V. Moline Properties, 164 So. 661, 
121 Fla 683, 103 A.L.R. 725, 

Ill.-Brown v. Gill, 99 N.E.2d 398, 343 
IlLApp. 460. 

Ind.—Wise v. Southern Indiana Gas 
& Electric Co., 34 NE.2d 976, 109 
Ind App. 681. 

Iowa.—Glaser v. City of Burlington, 
1 N.W.2d 709, 231 Iowa 670. 

Kan.—^Parrack v. Wlttman, 302 P.2d 
1006, 180 Kan. 193—Clark v. Mey¬ 
ers. 244 P.2d 217, 173 Kan. 96— 
Waddell v. Woods, 148 P.2d 1016. 
158 Kan. 469, 162 A.L.R. 629. 

Ky.—Commonwealth, for Use and 
Benefit of Daviess County, v. Spur¬ 
rier. 118 S.W.2d 739, 274 Ky. 464 
—Brown v. Rose, 26 S.W.2d 603, 
288 Ky. 649. 

Md.—Turk V. Grossman, 6 A.2d 639, 
176 Md 644—Weer v. Page. 141 A. 
618, 166 Md. 86. 

Minn.—State ex rel. Smith v. Have- 
land, 26 N.W.2d 474, 223 Minn. 89, 
174 A.L.R. 544. 

Miss.—Old Ladies' Home Ass’n v. 

Hall, 64 So.2d 170, 212 Miss. 67. 
Mo.—^Harelson v. Tyler, 219 S.W. 
908, 281 Mo. 888. 

Bruce v. City of St. Louis, App.. 
817 S.W.2d 744—Klngshighway 
Bridge Co. v. Farrell, App., 136 S. 

W. 2d 886—State ex rel. State High¬ 
way Commission v, Kansas City 


1086, 282 Mo.App. 808. 

N.T.—Frank v. Carlisle, 27 N.E.2d 
28. 282 N.Y. 607. motion denied 28 
N.E.2d 981, 283 N.Y. 776. 

Gale V. Ryan. 31 N.Y.S.2d 782, 
268 App.Div. 76. 

N.C.—Bollck V. City of Charlotte, 
132 S.E. 660, 191 N.C. 677. 

N.D.—Ward County v. Balerud, 6 N. 
W.2d 426, 72 N.D. 173, followed in 
Ward County v. Pringle, 6 N.W.2d 
432, 72 N.D. 186. 

Ohio.—Doster v. Murr, 12 N.E.2d 
781, 67 Ohio App. 167. 

Pa.—Commonwealth v. Pardee Bros. 
& Co., 166 A. 396, 310 Pa. 363. 

Philadelphia Co. for Guarantee -1 
ing Mortgages v. Hendricks, 168 A. j 
677, 104 Pa Super. 310. 

Tex.—State Dept, of Public Safety 

V. Cox. Civ.App., 279 S.W.2d 661, 
error refused no reversible error— 
Stewart v. Newton Independent 
School Dist., Civ.App.. 134 S.W.2d 
429 

Pleadings considered see infra § 
1482 

Objection to introduotton of evi¬ 
dence will be treated as motion for 
Judgment on pleadings and opening 
.statement. 

Kan.—Cunningham v. Blythe, 127 P. 
2d 489, 156 Kan. 689. 

Blfect of determination of insnffl-1 
oienoy 

Where the appellate court has de¬ 
termined that a demurrer to a peti¬ 
tion to enjoin the issuance of bonds 
was properly sustained because of 
the failure of the petition to set 
forth facts warranting the relief 
sought. It is not authorized to de¬ 
termine the validity of the proposed 
bond issue. 

Ky.—Davis v. City of Newport, 40 S. 

W. 2d 281, 239 Ky. 610. 

Election to stand by pleadings 

(1) In a cause brought to the su¬ 
preme court on an election to stand 
by the pleadings, court is circum¬ 
scribed in consideration of questions 
raised, to confines of pleadings as 
presented. 

Ill.—Board of Ed. of Clcero-Stlckney 
Tp. High School, High School Dist. 
No. 201 v. City of Chicago, 83 N.E. 
2d 714, 402 111. 291. 

(2) When a plaintiff appeals from 
the sustaining of a demurrer to his 
declaration instead of seeking to 
amend, he stakes the result of his 
lawsuit on the adequacy of his case 
as stated in his declaration, as far 
as his strict rights are concerned. 
Mass.—Keljikian v. Star Brewing 

Co., 20 N.E.2d 465, 303 Mass. 63. 

Matter not pleaded 

Where, in avoidance of a defense 
set up in a special plea, plaintiff did 
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with a demurrer which was errone¬ 
ously sustained, the appellate court 
will express no opinion as to wheth¬ 
er, on the asserted facts, there was 
a waiver. 

Miss.—New York Life Ins. Co. v. 
Gresham, 164 So. 547, 170 Miss. 
211 . 

Motion for Judgment on pleadings 
treated as demurrer 

Ark.—Story v. Cheatham, 229 S.W. 

2d 121, 217 Ark. 193. 

Cal.—Beverage v. Canton Placer Min. 
Co., 278 P.2d 694, 43 C 2d 769— 
Gill v. Curtis Pub. Co., 239 P.2d 
630, 38 C.2d 273—Rannard v. Lock¬ 
heed Aircraft Corp., 167 P.2d 1, 26 
C.2d 149. 

Smith V. Beauchamp, 162 P.2d 
662, 71 C A.2d 250. 

Kan—Ryan v. Ryan, 133 P.2d 119, 
166 Kan. 348. 

Okl.—Dillon v. Helm, 163 P.2d 689, 
196 Okl. 140. 

Pleading good for some purposes 

Where a demurrer goes to the 
whole bill and the bill is good for 
some purposes, the reviewing court 
will not extend its inquiry further. 
Va.—McMechen v. Hitchman-Glen- 
dale Consol. Coal Co., 107 S.E. 480, 
88 W.Va. 633. 

Pleading to which demurrer relates 
back 

Where the demurrer to a counter¬ 
claim related back to the complaint 
which was held insufficient, without 
any reference to the counterclaim, 
the question whether the facts set 
out in the answer were pleadable as 
a counterclaim is not before the su¬ 
preme court on appeal. 

Wis—Chicago, M. & St. P. Ry. Co. v. 
Shepard Drainage Dist., 168 N.W. 
95, 163 Wis. 385. 

Summary Judgment 

Any question with respect to suf¬ 
ficiency of pleadings cannot be re¬ 
viewed on appeal from a summary 
Judgment. 

Cal.—Best v. Burch, 283 P.2d 262, 
132 C.A.2d 869. 

38.5 Cal.—Lynch v. Watson, 177 P. 
2d 667, 78 C.A.2d 96—Genuser v. 
Ocean Accident & Guarantee Corp., 
109 P.2d 753, 42 C.A.2d 673. 

Ind.—^Volk v. Michigan City, 82 N.E. 

2d 724, 109 Ind.App. 70. 

Kan.—Houston Lumber Co. of Rus¬ 
sell v. Morris, 297 P.2d 166, 179 
Kan. 664—Dalton v. Hill, 219 P.2d 
710, 169 Kan. 388. 

N.Y.—Donato v. American Locomo¬ 
tive Co., 127 N.Y S.2d 709, 288 App. 
Div. 410, affirmed 120 N.E.2d 227, 
306 N.Y. 966. 

Curing defects pointed out by de¬ 
murrer 

(1) Appellate court on appeal from 
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rer, exception, or motion.*® Where the lower court I viewing court can make no ruling as to whether 
has made no ruling on a certain demurrer, the re- | the pleading is subject to such demurrer.^® 


a Juderment sustaining demurrer to 
petition as amended pursuant to or¬ 
der on special demurrers is not lim¬ 
ited to a determination of whether 
the amendment cured the defects 
pointed out by special demurrers. 
Qa.—May v. Atlanta Builders, 55 S. 
R2d 728. 80 Ga.App. 183. 

(2) However, where, instead of ex¬ 
cepting to order sustaining general 
and special demurrer to petition, 
plaintiff acquiesced in ruling by 
amending, only question for court of 
appeals on appeal from a judgment 
sustaining demurrer to amended pe¬ 
tition was to decide whether amend¬ 
ment materially strengthened orig¬ 
inal petition by curing defects as 
pointed out by demurrers. 

Qa.—Irby v. Gulf Life Ins. Co., 52 S. 
£:.2d 491, 78 Ga.App. 783. 

Bsooiia amendment 

Where demurrer had been sustain¬ 
ed to amended petition by failure to 
state cause of action and plaintiff 
filed second amended petition sub¬ 
stantially repeating what was set 
forth in original pleading and trial 
court sustained motion to strike such 
second amended pleading from files 
as repetitious, motion was to be con¬ 
sidered as one to strike pleading 
from files as repetitious and sole 
question presented for appellate re¬ 
view was whether action of court be¬ 
low in sustaining motion was erro¬ 
neous. 

Kan.—Fidelity Hall Ins. Co. v. An¬ 
derson. 239 P.2d 830. 172 Kan. 263. 

39. Ala —Tillery v. Commercial 
Nat. Dank of Anniston, 4 So.2d 125, 
241 Ala. 663—Hays v. McCarty, 
196 So. 241, 239 Ala. 400—Dothan 
Oil Mill Co V. Espy, 127 So. 178, 
220 Ala. 605—Murphy v. City Nat. 
Bank. 98 So. 288, 210 Ala. 376— 
Pilcher V. E. R. Porter Co., 94 So. 
72, 208 Ala. 202—Nation v. Na¬ 
tion. 90 So. 494, 206 Ala. 397. 

Go.—Lewis V. Fry. 26 S.E 2d 122, 69 
Ga.App. 461—Postal Telegraph-Ca¬ 
ble Co. V. Kaler, 16 S.E.2d 77, 65 
Oa.App. 641. 

Kan.—Farmers Union Elevator Co. 
V. Johnson-Sampson Const. Co., 268 
P.2d 268, 174 Kan. 693. 

La.—City of Gretna v. Aetna Life 
Ins. Co.. 20 So.2d 1. 206 La. 715. 
N.C.—Fisher v. Fisher, 6 .S.E.2d 812, 
217 N.C. 70—State v. Suncrest 
Lumber Co., 147 S.E. 682, 197 N.C. 
4—Star Furniture Co. v. Carolina 
& N. W. Ry. Co., 143 S.E. 242. 196 
N.C. 636. 

S.D.—First Nat. Bank v. Eddy, 197 
N.W. 290, 47 S.D. 283. rehearing 
denied 198 N.W. 654, 47 S.D. 297. 
Tex.—Pheebus v. Connellee, Clv.App., 
228 S.W. 1018. 


Only groTiadfl going to tho lilll m 

a wholo will be considered on appeal 
from a decree sustaining or overrul¬ 
ing a demurrer, where the decree 
does not refer to grounds going to 
part of the bill. 

Ala.—Haavik v. Farnell, 87 So.2d 629, 
264 Ala. 326—Thompson v. State 
ex rel. Wald, 83 So.2d 70, 263 Ala 
463—Davis v. Davis, 81 So.2d 814, 
263 Ala. 42—City of Talladega v. 
Ellison, 79 So.2d 661, 262 Ala. 449— 
Tarlton v. Tarlton, 77 So.2d 347, 
262 Ala. 67—Shaddlx v. Wilson. 
73 So.2d 751, 261 Ala. 191—Woods 
V. Allison T.iumber Co., 62 So.2d 229, 
258 Ala. 282—Rowe v. Rowe, 65 So. 
2d 749, 266 Ala. 491—Jenkins v. 
Jenkins. 194 So. 493, 239 Ala. 141— 
Rlkard v. O’Reilly, 169 So. 320, 232 
Ala. 667—Penton v. Brown-Crum- 
mer Inv. Co., 131 So. 14, 222 Ala. 
155. 

Authority to serve amended answer 

A contention that no authority was 
given defendant to serve an amend¬ 
ed answer on plaintiff is not before 
the reviewing court on appeal from 
an order granting plaintiff's motion 
for judgment on the pleadings. 

N Y —Sweeney v. Boyer, 269 N.Y S. 
813, 241 App Div. 742. 

Decisive grounds 

The court, on appeal having con¬ 
sidered those grounds of demurrer 
to the complaint which may finally 
dispose of the action, will not review 
the overruling of the demurrer to an 
allegation embracing only part of the 
cause of action, and which, if sus¬ 
tained, will not dismiss it. 

N C —Headman v. Board of Com’rs 
of Brunswick, 98 S.E. 776, 177 N C. 
261. 

Effect of general or special demurrer 

(1) Where defendant filed no spe¬ 
cial demurrer, and filed general de¬ 
murrer on singular ground that I 
plaintlfTs petition affirmatively | 
showed his cause to be barred by 
statute of limitations, no other ques¬ 
tion was raised for consideration by 
the court of appeals. 

Oa.—^Nimmons v. City of La Grange, 
95 S.E.2d 314, 94 Ga.App. 511. 

(2) Where trial court on a renew¬ 
ed general demurrer dismisses 
amended petition without passing on 
propriety of allowing the amendment 
as setting up a new cause of action, 
that question, although raised by 
special demurrer, cannot be consid¬ 
ered on exceptions taken to dismissal 
of petition on general demurrer. 

Ga.—Greene v. Kelly, 19 S.E.2d 718, 

193 Ga. 675. 

(8) Where trial court ’’passed" 
special demurrers for further con- 
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si deration and overruled general de¬ 
murrers, reviewing court was not 
concerned with any other thing that 
can be raised only by special demur¬ 
rer. 

Ga—^Asphalt Products Co. v. Mara- 
ble, 16 S.E.2d 771, 66 GaApp. 877. 
(4) On appeal from a judgment 
sustaining a general demurrer, spe¬ 
cial exceptions will not be consid¬ 
ered. 

Tex—Duggan Abstract Co. v. Moore, 
Civ.App., 139 S.W 2d 198, error dis¬ 
missed, judgment correct—Daven¬ 
port V. Railroad Commission of 
Texas, Clv.App, 91 S.W 2d 399. 
Exception of misjoinder of piurties 
On an appeal from a judgment sus¬ 
taining exception of misjoinder of 
parties, whether complaint stated a 
right or cause of action against de¬ 
fendant could not be considered. 

La—Henrichs v. New Orleans Pub¬ 
lic Service, App, 179 So. 610. 

Pailnre to allege speoifled facta 

Where defendant’s demurrer did 
not assert generally that complaint 
stated no cause of action but that it 
stated no cause of action because of 
failure to allege specified facts, su¬ 
preme court would not determine 
whether complaint stated a cause of 
action, but only whether It was de- 
fei'tivc because of failure to state 
facts specified. 

N M —Lord v. Gallegos, 126 P.2d 290, 
46 N M 221. 

Buie of civil praotioe 

Consideration of appeal from order 
denying motion to strike portions of 
complaint would be limited to the 
rule of civil practice under which 
the motion was made. 

NY—Stella Flour & Feed Corp v. 
National City Bank of New York, 
127 N.Y.S 2d 926, 283 App.Dlv. 709. 

Statement of any cause of action 

(1) Where, on appeal from an or¬ 
der sustaining a demurrer to the 
complaint, the court concludes that 
the complaint states no cause of ac¬ 
tion for fraud and deceit, it is neces¬ 
sary for the court to consider wheth¬ 
er or not any other cause of action 
is stated. 

Wis—Beers v. Atlas Assur. Co., 263 
N.W. 684, 215 Wis. 166. 

(2) Where case Is before appellate 
court on appeal from an order sus¬ 
taining a demurrer to complaint, 
court cannot affirm order merely be¬ 
cause complaint did not state a cause 
of action in equity, but court Is re¬ 
quired to consider whether complaint 
states a cause of action at law. 

Wis.—Oosterwyk v. Bucholz, 27 N.W. 

2d 861, 260 Wis. 521. 

40. Ga.—Schofield v. Burns, 172 S. 
E. 669, 178 Ga. 186. 
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After a pleading has been amended, a demurrer, 
or ruling thereon, to the original pleading will not 
be reviewed.^^ Where the original bill and its 
amendment are considered as constituting one bill 
or record, as discussed in Equity § 405, the review¬ 
ing court, in passing on a demurrer to the amend¬ 
ment, will consider both the original bill and its 
amendment,^On appeal from the disallowance 
of an amendment for lack of power to permit it, the 
sufficiency of the matter intended to be pleaded 
cannot be considered.^ 

Where affidavits were considered on the hear¬ 
ing of a motion to strike a pleading as sham or friv¬ 
olous, the review of an order granting the motion 
may involve a question of proof.^2 However, where 
there is nothing before the appellate court from 
which it can determine whether the trial court com¬ 
mitted error in granting the motion, whether the 
evidence before the lower court on the hearing of 
the motion made a question of law for the court 
or a question of fact for the jury is not subject to 

review.^3 

On appeal from a summary judgment the validity 
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of the judgment will be determined by the sufficiency 
of the affidavits considered on the hearing of the 
motion.^^S 

The question of the sufficiency of a bill of inter¬ 
pleader to state a cause of action is not brought up 
for review by an appeal from a judgment between 
rival claimants.*^ 

Order granting mistrial. Where the lower court 
did not accept or undertake to accept a partial ver¬ 
dict, its power to do so is not presented by an ap¬ 
peal from an order granting a mistrial for failure 
of the jury to answer an issue submitted.^^ The 
rule that appeals may be taken only from or to 
final judgments, orders, or decrees, as discussed 
supra § 92, has been held to preclude a review, on 
appeal from an order granting a motion for mis¬ 
trial, of the competency of evidence sought to be 
introduced on the trial of the action.^S-S 

Motion for judgment notwithstanding verdict. In 
some jurisdictions, the review of a ruling on a 
motion for judgment notwithstanding the verdict 
is governed by the same rules which apply to the 
review of a motion for a directed verdict ;45.io and 


41 . Ala.—Hunter-Benn & Co Com¬ 
pany V Bassett Lumber Co., 139 
So 348, 224 Ala. 215 
Ga.—Georgia Veneer & Package Co 
V. Florida Nat. Bank, 32 S.E.2d 
466, 198 Ga. 691. 

Anagnostis v. Alexandrou, 49 S 
E2d 774, 77 GaApp 742 
Iowa.—Uiley v. Board of Directors 
of School Tp of Summit, Clay 
County, 164 N.W. 293, 172 Iowa 
77. 

Okl —Dawkins v. People’s Bank & 
Trust Co., 245 P. 694, 117 Okl. 181. 
R.I.—^Waterman v. Hero, 178 A. 366, 
54 R I 377. 

Question '^presented for review re¬ 
lates to the amended declaration, not 
to the original declaration. . . . 

The plaintiff cannot be denied its 
right to have the question whether 
it was Justified in abiding by the 
amended declaration reviewed mere¬ 
ly because a determination of that 
question incidentally involves a ques¬ 
tion relating to the original declara¬ 
tion.” 

Ill.—Citizens’ Trust & Savings Bank 
v. Dresher, 237 lll.App. 614, 620. 

Ameadment not including allegations 
of original pleading 

Where, on sustaining of demurrer 
to original bill, plaintiffs filed amend¬ 
ed bill which contained no allegation 
seeking to Include allegations of 
original bill, on appeal only amended 
bill was required to be dealt with. 
W.Va.—Honaker v. City of Prince¬ 
ton, 25 S.S3.2d 772, 125 W.Va. 672. 


Position taken on pleadings aban- 
doned 

Where defendant, by amending its 
pleadings, had abandoned its position 
on pleadings to which defendant's 
purported motion for Judgment not¬ 
withstanding verdict, which was in 
effect a motion for Judgment on 
pleadings, had been directed, court 
of appeals did not have Jurisdiction, 
on defendant’s appeal from order 
overruling its motion, to determine 
whether petition stated a cause of 
action 

Ohio—J. & F. Harlg Co v. City of 
Cincinnati, 22 N.E 2d 640, 61 Ohio 
App. 314. 

41.5 Ala—Woods v. Allison Lumber 
Co, 62 So.2d 229, 258 Ala. 282. 
Objection that bill was amended 

without notice to respondent should 
have been raised by motion to strike 
amended bill and could not be raised 
on respondent’s appeal from decree 
overruling his demurrer to original 
bill. 

Ala.—Headley v. Headley, 88 So.2d 
341, 264 Ala. 883. 

41.10 N.C.—Cody v. Hovey. 8 S E. 
2d 479, 217 N.C. 407. 

42 . N.J.—Meserole Securities Co. v. 
Dintenfass, 156 A. 465, 108 N.J.Law 
298. 

43 . Ohio.—^Krohngold v. Krohngold, 
App., 181 N.E. 910. 

43.5 Cal.—Grueninger v. Living¬ 
stone & Co., 202 P.2d 786, 90 C.A. 
2d 266—Grady v. Easley, 114 P.2d 
635, 45 C.A.2d 632. 
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Affidavits and other evidence used on 
motion for summary Judgment see 
Judgments § 226. 

44. Mo—Granite Bituminous Pav¬ 
ing Co. v. Stange, App., 8 S.W.2d 
1087. 

45. N.C—State Board of Charities 
and Public Welfare v. Highland 
Hospital, 147 S.E. 288, 196 N.C, 762. 

45.5 N.Y.—Fine v. Cummins, 24 N. 
Y.S.2d 606, 260 AppDiv. 669. 

45.10 Ill—Hughes v. Bandy, 87 N. 
E2d 866, 404 HI. 74. 

In re Klockowski’s Estate, 68 N. 
E 2d 260, 324 lll.App 623—Rose v. 
Moyer, 26 N.E.2d 413, 303 lll.App. 
365. 

N.D—Lee v. AAA North Dakota Au¬ 
tomobile Club, 68 N.W.2d 836. 

Tex —Gonzalez v. Alianza Hispano- 
Americana, Civ.App., 112 S.W.2d 
802, error dismissed. 

Appeal from rulings directing ver¬ 
dict see infra S 1469. 

Questions raised la motion for di¬ 
rected verdict 

(1) Appeal from Judgment not¬ 
withstanding verdict is limited to 
questions raised in motion for direct¬ 
ed verdict and repeated in motion 
for Judgment notwithstanding ver¬ 
dict. 

Iowa—Bokhoven v. Hull, 75 N.W.2d 
226. 

(2) Where defendants, at conclu¬ 
sion of personal injury case, offered 
two prayers for a directed verdict, 
the first relating to their primary 
negligence and the second to the 
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the only question for consideration on an appeal 
from a judgment notwithstanding the verdict is 
whether a motion for a directed verdict should have 
been granted at the time such motion was made.^®-^® 
Also, in some states the rules governing the grant¬ 
ing of a new trial apply to an appeal from an order 
dismissing a motion for judgment notwithstanding 
the verdict, where the trial court has ordered a new 
trial in connection with its denial of the motion>5-20 


The review of a ruling on a motion for judgment 
notwithstanding the verdict is limited^® to the ques¬ 
tions whether the trial court had jurisdiction,®*^ 
whether the trial court correctly granted or denied 
the motion,®* whether there was any competent evi¬ 
dence which required or justified the submission of 
the case to the jury,®*-* or whether there is any 
competent evidence fairly tending to sustain the 
verdict.®* Ordinarily, the review does not extend 


plaintiff's contributory negliaenoe, 
and both prayers were rejected, and. 
after Jury disagreed, a motion for 
Judgment notwithstanding the ver¬ 
dict was filed under rule, both ques¬ 
tions of primary negligence and con¬ 
tributory negligence were brought 
up. 

Md.—Jackson v. Forwood, 47 A. 2d 
81, 186 Md. 879. 

45.15 N.D.—^Kinnischtske v. City of 
Glen Ullin, 67 N.W.2d 688, 79 N.D. 
495—Hokusek v. Bertsch, 60 N-ViT. 
2d 667, 78 N.D. 420—Olson v. Kern 
Temple Ancient Arabic Order of 
Mystic Shrine, 49 N.W.2d 99, 78 
ND 263—Smith v. Knutson, 36 N. 
W 2d 323, 76 N.D. 375. 

Ohio—Clark v. De Walt, Com.Pl., 
114 NE2d 126. 

S.C —^Keller v. Provident Life & Acc. 

Ins. Co., 49 SB 2d 577, 213 S.C. 339. 
45.20 Pa.—Fickes v. Prudential Ins. 
Co of America, 184 A. 764, 321 Pa. 
474. 

Stephenson v. Service Supply 
Corp., 63 A.2d 438, 164 Pa.Super. 
31—Eller be v. Steinman, 68 A. 2d 
202, 162 Pa.Super. 440. 

Appeal from order or motion for new 
trial see infra 9 1470. 

45. Minn —Oxborough v. Murphy 
Transfer & Storage Co., 260 N.W. 
306. 194 Minn. 835. 

47 . Minn.—Louko v. Village of Hlb- 
bing, 26 N.W.2d 234, 222 Minn. 463 
—Blchler v. Equity Farms, 269 N. 
W. 646, 194 Minn. 8—Prlgge v. 
Selz, Schwab & Co., 168 N.W. 976, 
184 Minn. 245. 

48 . Iowa—Lewis v. Minnesota Mut. 
Life Ins. Co., 37 N.W.2d 816, 240 
Iowa 1249. 

Md.—Wood v. H. W. Gossard Co., 108 
A.2d 180. 204 Md. 177. 

Minn.—Louko v. Village of Hibbing, 
26 N.W.2d 234, 222 Minn. 463— 
McGinley v. Chicago, M. & St. P. 
Ry. Co., 187 N.W. 829, 162 Minn. 
48. 

Ohio.—Cincinnati & Suburban Bell 
Tel. Co. V. City of Cincinnati, 86 N. 
Sl2d 898. 84 Ohio App. 621. 

Pa.—McCartney v. Hyman, 4 A.2d 
681, 134 Pa.Super. 624. 

IKBrttsrs raised fa aiotloa 

(1) On appeal from an order deny¬ 
ing defendant's motion for Judgment 
notwithstanding verdict, appellate 
court is limited in its review to mat- 
tsni raised in motioa. 


Minn.—Strowbridge v. Winkler, 71 
NW2d 177, 246 Minn. 97—Welsh v 
Barnes-Duluth Shipbuilding Co, 21 
N.W.2d 43, 221 Minn. 87. 

(2) Appellate court, in considering 
exceptions imputing error to circuit 
Judge in failing to direct verdict for 
defendants or order Judgment for 
them notwithstanding the verdict, 
was confined to sole issue of whether 
it was error to refuse defendants* 
motion for direction of verdict on 
ground on which such motion was 
rested at the trial. 

S.C.—Zemp Const. Co. v. Harmon 
Bros. Const. Co.. 82 S.E.2d 681, 225 
S.C. 361. 

4a5 HI—Mitchell v. Van Scoyk, 116 
NE.2d 226, 1 Ill 2d 160—Seeds v. 
Chicago Transit Authority, 101 N. 
E.2d 84. 409 Ill. 666—Lindroth v. 
Walgreen Co. 94 NE2d 847, 407 
Ill. 121. 

Goodman v. Motor Products 
Corp., 132 N.E.2d 366, 9 Ill.App 2d 
67—Farr v. Chicago & B. I. R. Co, 
131 N.E.2d 120, 8 Ill.App.2d 168— 
Masters v. Central 111. Elec. & Gas 
Co., 129 N.E2d 686, 7 Ill.App 2d 
348—Markus v. Lake County 
Ready-Mix Co., 128 N.E.2d 370, 6 
lll.App.2d 420—Randolph v. New 
York Cent. R Co., 79 N.E.2d 301, 
334 Ill.App. 268—Ruzgls v. Rich¬ 
ardson, 14 N.E.2d 968, 295 Ill.App. 
376. 

Md.—Wood v. H. W. Gossard Co., 103 
A 2d 130, 204 Md. 177. 

Mich.—Ohman v. Vandawater, 78 N. 

W.2d 628, 347 Mich. 112. 

Mo.—Cathey v. De Weese, 289 S.W. 
2d 51. 

N.D.—^Lee v. AAA North Dakota Au¬ 
tomobile Club, 68 N.W.2d 836. 
Ohio.—Krueger v. Schoenling Brew¬ 
ing Co., 79 N.E.2d 366, 82 Ohio App. 
67. 

Pa—Smith v. Coca Cola Bottling Co. 
of Pennsylvania, 33 A.2d 488, 162 
Pa. Super. 445—^New Eureka 
Amusement Co. v. Koslnsky, 191 
A. 412, 126 Pa.Super. 444. 

Wash.—^Evans v. Yakima Val. 

Transp. Co., 239 P.2d 386, 89 Wash. 
2d 841—Bilski v. Department of 
Labor and Industries, 118 P.2d 62, 
8 WaBh.2d 694. 

gsssmtial sla msa f of plalatUTs omw 
I n adjudging propriety of a Judg¬ 
ment for defendant notwithstanding 
verdict for plaintiff, it is duty of re¬ 
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viewing court to examine record and 
determine whether there is any evi¬ 
dence which tends to prove essential 
elements of complaint. 

III.—Hall v. Chicago & N. W. Ry. Co., 
126 N.E.2d 77. 6 111.2d 136—Sims 
V. Chicago Transit Authority, 122 
N.E.2d 221, 4 111.2d 60. 

Marsh v. Chesney, 138 N.E.2d 97, 

II Ill.App.2d 677—Chlttum v. Jo¬ 
seph. 135 N.E.2d 120. 10 Ill.App.2d 
491—King V. Mid-State Freight 
Lines. 126 N.E.2d 868. 6 Ill.App.2d 
169—Yates v. Bankers Life & Cas. 
Co.. 107 N.B.2d 50. 847 Ill.App. 461, 
reversed on other grounds 111 N. 
E 2d 616, 416 111. 16—Swenson v. 
Chicago, M.. St. P. & P. R. Co, 83 
N.K2d 376, 336 Ill.App. 287—Mc¬ 
Kay Engineering & Const. Co. v. 
Sanitary Dist. of Chicago, 81 N. 
E.2d 268, 835 Ill.App. 224—Levy v. 
City of Chicago, 73 N.E 2d 643, 331 
Ill.App. 612—In re Klockowskl's 
K.state. 68 N.E.2d 260, 324 Ill.App. 
623—Arado v. Epstein, 56 N.E.2d 
.561, 323 Ill.App. 194—Gill v. Lewln, 
63 NE.2d 336, 321 Ill.App. 633. 

Ohio—Beck v. Wuerdeman, App., 62 
N.E 2d 616—Wilms v. Klein, App., 
49 N.E.2d 76. 

Motioa for Judgment oa aaswers to 
special Issues 

On appeal from Judgment entered 
on answers to special issues, which 
trial court, on motion after verdict, 
substituted for Jury’s answers, prob¬ 
lem was not broad question of 
whether findings of circuit Judge 
were more warranted by evidence 
than answers of Jury, but was 
whether there was any credible evi¬ 
dence which, under any reasonable 
view, would admit of inferences 
which might have been drawn by the 
Jury. 

Wis.—Chicago, North Shore & Mil¬ 
waukee Ry. Co. v. Greeley, 69 N.W. 
2d 498, 264 Wis. 649. 

45, Cal.—^Halbert v. Berllnger, 273 
P.2d 274, 127 C.A.2d 6. 

Ill.—City of Montlcello v. Le Crone, 

III N.E.2d 338, 414 Ill. 650. 

Hill V. Alexander, 68 N.E.2d 307, 
821 Ill.App. 406—Xanne v. Metro¬ 
politan Life Ins. Co., 84 N.E.2d 
732, 810 llLApp. 624. 

Minn.—^Helse v. J. R. Clark Co., 71 
N.W.2d 818, 246 Minn. 179-^lark 

V. Chicago & N. W. Ry. Co., 83 N. 

W. 2d 484, 226 Mliin. 876^helen r. 
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to the pleadings,the admission or exclusion of I the instructions,68 the amount of the verdict,^^ or 
evidence,®^ rulings on, or conduct of, the trial,®2 | 


Gartner, 81 N.W.2d 639, 226 Minn. 
86—^Eichler v. Equity Farms, 269 
N.W. 646, 194 Minn. 8—Thom v. 
Northern Pac. Ry. Co., 262 N.W. 
660, 190 Minn. 622—^Freeman v. 

Morris Const. Co., 241 N.W. 677, 
186 Minn. 608—Smith v. Gray Mo¬ 
tor Co., 210 N.W. 618, 169 Minn. 45 
—Parker v. Fryberger, 206 N.W. 
716, 166 Minn. 374—Strickland v 
First State Bank of Balaton, 202 
N.W. 727, 162 Minn. 236—Herman 
V. Wabash Ry. Co., 189 NW, 934, 
168 Minn. 196—^National Cash Reg¬ 
ister Co. V. Merrlgan, 181 N W. 686, 
148 Minn. 270—Oletzky v. Great 
Northern Ry. Co., 169 N.W. 716, 
141 Minn. 218—Dunn v. Great 
Northern Ry. Co., 169 N W. 602, 141 
Minn. 191—^Martin v. Minneapolis 
& St. L. R. Co, 163 NW. 983, 138 
Minn. 40—Prigge v. Selz, Schwab 
& Co., 168 N.W. 976, 134 Minn 246 
—^Anderson v. City of St Cloud, 
168 NW. 417, 183 Minn. 467. 

Neb—^Wagoun v. Chicago, B. & Q R 
R., 60 N.W.2d 810, 165 Neb. 132— 
In re Blngaman’s Estate, 50 N.W. 
2d 623, 155 Neb. 24. 

N.D.—Stormon v. Weiss, 65 N.W.2d 
476—Filler v. Stenvick. 66 N.W.2d 
798, 79 N.D. 422—Rokusek v. 

Bertsch, 50 N.W.2d 667, 78 N.D 
420—^Weber v. United Hardware 
& Implement Mutuals Co., 31 N.W. 
2d 466, 75 ND 681—Fagerlund v. 
Jensen, 24 N.W.2d 816, 74 N.D. 766 
—^Flrst Sec. Bank v. Bagley Eleva¬ 
tor Co., 287 N.W. 648, 61 N.D 140. 
Ohio—Jolley v. Martin Bros. Box 
Co., 107 NE2d 269, 90 Ohio App. 
416, reversed on other grounds 109 
NE2d 662, 168 Ohio St. 416. 

Or.—Celorie v. Roberts Bros., Inc., 
276 P.2d 416, 202 Or. 671. 

Pa.—Beal v. Reading Co., 87 A.2d 214, 
370 Pa. 46. 

Stackhouse v. Stepan Ian, 101 A. 
2d 161, 174 Pa Super. 614—Lawton 
V. DeAngelo, 82 A.2d 900, 169 Pa. 
Super. 380—Canfield v City of 
Philadelphia, 4 A.2d 605, 134 Pa. 
Super. 690. 

Tex—^Waddell v. Coleman, Clv.App., 
248 S.W.2d 216, reversed on other 
grounds 249 S.W.2d 912, 161 Tex. 
837. 

Wash.—Sunset Oil Co. v. Vertner. 
208 P 2d 906, 34 Wa8h.2d 268— 
Pierce v. Pacific Mut. Life Ins. Co. 
of Californio, 109 P.2d 822, 7 Wash. 
2d 161—Shanley v. Hadfleld, 213 P. 
932, 124 Wash. 192. 

Evidence considered In light most 
favorable to supporting verdict see 
Infra S 1674 b. 

ICotlon for jndgttsttt aotwltligtMid. 
tng verdict is not inconsistent with 
subsequent contention that verdict 
is contrary to great weight and pre¬ 
ponderance of the evidence. 


Tex.—De Wlnne v. Allen, 277 S.W.2d 
95. 154 Tex. 816. 

Znstmotions at close of evidence 

(1) As against a motion for Judg¬ 
ment non obstante veredicto, the only 
question Is whether binding Instruc¬ 
tions should have been given. 

Pa,—Caldwell v. Continental Trust 
Co.. 139 A. 586. 291 Pa. 35. 

(2) Contention of defendant ap¬ 
pealing from Judgment for plaintiff 
that court should have entered Judg¬ 
ment notwithstanding verdict for de¬ 
fendant la not essentially different 
from defendant’s contention that In¬ 
struction In defendant’s favor should 
have been given at close of evidence. 
Ill.—Radatz v. Tribune Co., 12 N.E. 

2d 224, 293 Ill App. 315. 

PreseirvatloiL of record hy timely mo¬ 
tions for directed verdict 
Where party in whose favor mo¬ 
tion for Judgment notwithstanding 
verdict has been granted has proper¬ 
ly preserved record by timely mo¬ 
tions for directed verdict, supreme 
court may review evidence to deter¬ 
mine whether it sustains verdict 
N D.—Long V. People’s Dept. Store, 
74 N.W.2d 80. 

6d. Minn.—Louko v. Village of Rib¬ 
bing, 26 N.W.2d 234, 222 Minn. 463 
—^Elchlcr v. Equity Farms, 259 N. 
W. 545, 194 Minn. 8—National Cash 
Register Co v. Merrigan, 181 N. 
W. 686, 148 Minn. 270. 

Pa—March v. Philadelphia &, West 
Chester Traction Co., 132 A. 366, 
286 Pa. 413. 

Exception exists where the motion 
was based on a statute providing for 
Judgment notwithstanding the ver¬ 
dict when, on the statements in the 
pleadings, one party is entitled by 
law to Judgment in his favor. 
Wyo.—State v. Scott, 247 P. 699, 36 
Wyo. 108. 

Frsdioatc for evidsnoe and basis for 
Judgment 

On appeal from Judgment for de¬ 
fendant notwithstanding verdict for 
plaintiff in action for conversion of 
automobile, appellate court could 
look to defendant’s answer sui a pred¬ 
icate for evidence of value of auto¬ 
mobile at time and place of conver¬ 
sion, and, as basis for Judgment for 
plaintiff. 

Tex.—^Draper v. Presley, Civ.App., 
Ill S.W.2d 1124, error dismissed. 

61. Minn.—^Krause v. Chicago, M. & 
St. P. Ry. Co., 202 N.W. 346, 162 
Minn. 102. 

N.D.—First Sec. Bank v. Bagley El¬ 
evator Co., 287 N.W. 648, 61 N.D. 
140. 

Ohio.—^Ellis y. Moore, App., 129 N.E. 
2d 78. 

Po.—^Rocca V. City of Pittsburgh, 70 
A.2d 461, 166 Pa.Super. 208. 
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Rulings on admission of evidence 
would not be reviewed on appeal 
from Judgment notwithstanding ver¬ 
dict for plaintiff, where plaintiff ask¬ 
ed reversal and entry of Judgment 
on verdict, and not reversal with new 
trial, and defendants did not take 
cross appeal, and evidence was re¬ 
ceived without objection. 

Mich.—Peters v. .®tna Life Ins. Co. 
of Hartford, Conn., 273 N.W. 307, 
279 Mich. 6G3. 

62. 111.—City of Monticello v. Le 
Crone. Ill N.E.2d 338, 414 111 650. 

Minn.—Louko v. Village of Hibbing, 
25 N.W.2d 234, 222 Minn 463— 
Koch V. Lid berg, 17 N.W. 2d 308, 
219 Minn. 199—Eichler v. Equity 
Farms. 259 N.W. 646, 194 Minn. 8. 
Ohio.—Krueger v. Schoenling Brew¬ 
ing Co. 79 N.E.2d 366, 82 Ohio 
App 57. 

Clark V. De Walt, Com PL, 114 
N.E 2d 126 

Wis —Modi V National Farmers Un¬ 
ion Proi)erty & Cas. Co., 76 N.W. 
2d 699. 272 Wis 650, rehearing de¬ 
nied 77 N^\^2d 607, 272 Wis. 660. 
Jury mlsooadnot 

Motion for judgment notwithstand¬ 
ing the verdict is not inconsistent 
with the contention that the jury has 
been guilty of misconduct. 

Tex —De Winne v. Allen. 277 S.W 2d 
96, 164 Tex 316. 

63. Minn.—Louko v. Village of Hib¬ 
bing. 26 N.W 2d 234, 222 Minn. 463 
—Koch V. Lidberg, 17 N.W.2d 308, 
219 Minn. 199—^Eichler v. Equity 
Farms, 269 N W. 646, 194 Minn. 8 
—Parker v Fryberger, 206 N.W 
716, 166 Minn. 374—National Cash 
Register Co. v. Merrigan, 181 N.W. 
585, 148 Minn 270. 

N.D —First Sec. Bank v. Bagley El¬ 
evator Co., 237 N.W. 648, 61 N.D. 
140. 

Ohio.—Cincinnati & Suburban Bell 
Tel. Co v. City of Cincinnati, 86 
N.E.2d 393, 84 Ohio App. 621. 
Xastmotloiui oonsldersd 

In an action to recover for the 
death of a locomotive engineer in 
the employment of defendant railway 
company on the theory of defective 
air brakes, where the trial court in¬ 
structed the Jury that plaintiff could 
not recover on the negligence of the 
conductor in violating a company or¬ 
der, it became necessary in the con¬ 
sideration of defendant’s motion for 
Judgment non obstante to consider 
such instruction where the conclu¬ 
sion was reached that plaintiff could 
not recover on the claim of defective 
brakes. 

Minn.—McDonald v. Great Northern 
Ry. Co., 207 N.W. 194, 166 Minn. 
87. 

64. Mass.—List Finance Corp. v. 
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matters properly raised on a motion for new 
trial.®^5 

On the request of both parties the appellate court 
may consider the case on its merits and render such 
judgment as the court below should have rendered.^® 

Grant or denial of motion to set aside verdict. 
Although there is some authority permitting a 
broader scope of review,®® on appeal from an order 
setting aside or refusing to set aside a verdict the 
scope of review is limited, especially where the mo¬ 
tion or rule to show cause was limited to the ques¬ 
tion of damages.®^ The review is only of the ac¬ 
tion of the trial court and not that of the jury, ex¬ 
cept in so far as necessary.®® The court may re¬ 
view the sufficiency of the evidence to support the 
verdict®® or to support a finding, implied in the de¬ 
nial of a motion to set aside a verdict for miscon¬ 
duct of jurors or other persons in their presence, 
that the conduct referred to was not prejudicial and 
did not render the trial unfair;®® but it does not 


review the instructions, rulings on demurrers to 
pleadings, rulings on the admissibility of evidence, 
or other rulings made during the course of the 
trial.®l 

Even though the cause was resubmitted after the 
verdict was set aside, yet where the error assigned 
is the setting aside of the verdict the evidence and 
record at the first trial will be considered,®® provid¬ 
ed the writ of error was perfected within the time 
prescribed by statute.®® 

Setting aside conclusions of law. On appeal from 
an order granting a motion to set aside erroneous 
conclusions of law and enter another judgment, the 
question to be determined is whether the original 
conclusions of law were in conflict with the find¬ 
ings of fact.®^ 

Arrest, vacation, or striking of judgment. The 
review on appeal from or exceptions to an order 
granting or denying a motion to arrest or set aside 
a judgment or decree, or on an appeal attacking 


Sherry, 11 N.E.2d 442, 298 Mas*? 
633. 

Minn.—Louko v. Village of Hibbing. 
26 N.W2d 234, 222 Minn. 463— 
Eichler v. Equity Farms, 259 N.W 
545, 194 Minn. 8. 

64.5 Ohio—Jolley v. Martin Bros 
Box Co., 107 N.E2d 259, 90 Ohio 
App 415, reversed on other 
grounds 109 N.E.2d 662, 168 Ohio 
St. 416. 

Pa.—Neuman v. Corn Exchange Nat 
Bank & Trust Co., 61 A.2d 759, 356 
Pa. 442, reargument refused 62 A 
2d 177, 366 Pa. 442. 

66. Tex.—Gallaher v. U. S. Fidelity 
8b Guaranty Co., Civ.App., 77 S.W 
2d 312. 

66. To. New York 

(1) It has been held that although 
no exception was taken to the change 
in a charge after the Jury retired, 
the denial of a motion to set aside 
verdict brought up the whole case 
for review. 

N.Y.—Meriden Gravure Co. v. Bedell, 
261 N.T.S. 369, 232 App Div. 454. 

(2) Although the verdict was set 
aside on the sole ground that it was 
for excessive damages, respondent 
has the right on appeal to present 
every exception and ground which 
would entitle him to a new trial. 
N.Y.—Waldron v. City of Utica, 238 

N.Y.S. 401, 228 App.Div. 37. 

(3) However, it has also been held 
that where no Judgment was entered 
on verdict for plaintiff against cer¬ 
tain of defendants, a review of that 
verdict was not presented by plaln- 
tUTs appeal from order setting aside 
the verdict as against the weight of 
the avidenca 


N Y —Marcus v. Schuster, 83 N.Y.S 
2d 1, 274 App Div 906. 

(4) Furthermore, rulings on ad¬ 
mission of evidence are reviewable 
only on appeal from a Judgment and 
not on appeal from order setting 
aside jury’s verdict in favor of plain¬ 
tiff on a particular cause of action 
and dismissing so much of complaint 
as related to such cause of action 
NY—Lyons v. Roberts, 87 N.Y.S.2d 
207, 275 App.Div. 730. 

57. N,J —Herstein v. Choate, 136 A. 
81, 4 N.J.Misc. 996. 

58. Ala—Simpson v. Birmingham 
Elec. Co., 76 So.2d 111, 261 Ala. 
699—Bell V. Nichols, 16 So.2d 799, 
245 Ala 274. 

Conn —Slabinski v. Dix, 88 A 2d 115, 
138 Conn C26—Monezport v. Cson- 
gradl, 129 A. 41, 102 Conn. 448 
N C.—Powers v. City of Wilmington, 
99 S E. 102, 177 N.C. 861. 
Discretion of court 

In reviewing ruling of trial court 
in refu.sing to set aside verdict, ap¬ 
pellate tribunal is concerned primari¬ 
ly with question as to whether trial 
court abused its discretion. 

Conn —McWilliams v. American Fi¬ 
delity Co., 102 A.2d 845, 140 Conn. 
672. 

69. Conn.—Giambartolomel v. Rocky 
De Carlo & Sons, Inc., 123 A.2d 760. 
143 Conn. 468—Jump v. Ensign- 
Bickford Co., 167 A. 90, 117 Conn. 
110 . 

Va.—^Powell V, Young, 144 S.E. 624, 
151 Va. 986, reversed on other 
grounds 146 S.E. 731, 161 Va. 986— 
Coopersmith v. Mahoney, 143 S.E. 
313, 150 Va. 685. 

Wis.—Senft v. Ed Schuster & Co., 27 
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N. W.2d 464, 250 Wis 406, followed 
in 27 N.W 2d 467, 260 Wis 412— 
La Chance v. Stuart, 288 N.W. 262, 
233 Wis. 246. 

60. N H —Reynolds v. Maine Mfg 
Co, 128 A. 329. 81 N H 421—La- 
vigne V. Lavigne, 119 A. 869, 80 N. 
H 659 

Va—Wells V. New York Min. & Mfg 
Co, 119 SE. 127, 137 Va 460. 

61. Conn.—Jump v. Ensign-Bickford 
Co, 167 A 90, 117 Conn. 110—Sul¬ 
livan V Gruskin, 161 A. 795, 116 
Conn. 721—Firszt v. KalinowskI, 
144 A. 894, 109 Conn. 732—State 
Bank & Trust Co. v. Connecticut 
General Life Ins. Co., 144 A. 782, 
108 (’onn 680. 

N.C.—Anderson v. Morris, 166 S.E 
627, 203 N.C. 677. 

NeeasBlty of lack of prejudice 
This rule is applicable only where 
plaintiff in error has not been preju¬ 
diced by the rulings and not where 
the trial court set aside the verdict 
solely as the result of its conclu¬ 
sions from what it considered was 
the evidence in the case on a certain 
question, when there was no issue 
and no evidence whatsoever on the 
subject which could have been prop¬ 
erly considered by the trial court. 
Va—White v. White, 106 S.E. 360, 
129 Va. 621. 

62 . Va,—Shiveley'B Adm’r v. Nor¬ 
folk & W. Ry. Co., 99 S.E. 650, 125 
Va. 384—Carter v. Washington & 

O. D. Ry., 95 S.E. 464, 122 Va. 468. 

63 . W.Va.—Point Pleasant Register 
Pub. Co. V. Mason County Court, 
177 S.E. 878, 116 W.Va. 708. 

66, Cal.—Irer v, Gawn, 277 P. 1063, 
99 C.A. 17. 
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conditions contained in an order striking: a judg¬ 
ment, is limited by the scope of the appeal or ex¬ 
ceptions and the matters properly preserved for re¬ 
view.®® 

Refusal to recommit to master. Where defendant 
in a suit in equity waived his exceptions to the mas¬ 
ter’s report and appealed from the order of the 
single justice declining to recommit, the question 
for decision is whether, on the master’s findings, the 
bill could be maintained.®® 

Order vacating or confirming award of arhitra- 
tors. The merits of the controversy arbitrated can¬ 
not be considered on an appeal from the judgment 
on an order confirming the arbitrators’ award.®*^ 
The review of an order dismissing an application 
to vacate an arbitration award must be decided on 
the basis of the allegations of the complaint.®^-® 

Order relating to executory process. The only 
question that is brought up by an appeal from an 
order of seizure and sale in executory proceedings 
is whether the authentic evidence that was submitted 


to the judge was sufficient to authorize the fiat.®^ 
On appeal from an order den3ring a motion to 
quash an alias capias ad satisfaciendum, the suffi¬ 
ciency of the finding and judgment will not be con^ 
sidered.®* ® On the other hand, the appellate court 
will determine whether there is a valid existing 
judgment to support the execution, on an appeal 
from a judgment sustaining a motion to quash an 
execution.®®* 1® 

On exceptions in trustee process the reviewing 
court may not only overrule or sustain the excep¬ 
tions but may also, under some statutes, reexamine 
and determine the whole case.®® 

Order relating to dissolution of attachment or 
garnishment. On appeal from an order discharging 
or refusing to vacate an attachment or garnishment 
or directing that a bond to dissolve the attachment 
be filed nunc pro tunc, the questions for review are 
whether, on what was before it at the time, the trial 
court erred*^® or whether the order of attachment 
was wrongfully obtained;'^®*® and the review does 


65. Cal.—Rounds v. Dippollto, 210 
P2d 893, 94 C.A.2d 412—Youn^ v. 
Lial, 17 P.2d 170, 128 C.A. 246— 
Roemer v. Nunes, 238 P. 820, 73 
C.A, 368—^Newark Trust Co. v. 
Kriebel, 193 P. 962, 49 C.A. 614. 
Conn.—Luth v. Butwlll, 176 A. 652, 
119 Conn. 697. 

Idaho—Baldwin v. Anderson, 299 P. 
841, 60 Idaho 606, certiorari dis¬ 
missed American Surety Co. v. 
Baldwin, 63 S.Ct. 98, 287 U.S. 156, 
77 L.Ed. 231, 86 A.L..R. 298. 

Md —Vierllngr v. Holt, 80 A.2d 24, 197 
Md. 622—Adams v. Gillespie, 133 
A. 831, 151 Md 62. 

Minn.—Bennett v. Johnson, 42 N.W. 

2d 44, 230 Minn. 404. 

Mo.—Harrison t. Slaton, 49 S.W.2d 
81. 

Tiefenbrunn ▼. Dickerson, App., 
161 S.W.2d 428. 

N.H.—Lavi^ne v. Lavisrne, 119 A. 
869, 80 N.H. 669. 

N.C.—Franklin v. Crossnore School, 
196 SE. 792, 213 N.C. 263. 

Ohio —Dyer v. Hastinss, 94 N.E 2d 
213, 87 Ohio App. 147. 

Po.—Norristown Trust Co. v. Mont¬ 
gomery Transit Co., 120 A. 462, 
276 Pa. 488. 

Cummings v. Ventura, 101 A.2d 
166, 174 Pa.Super. 429—Hotel Red- 
Ington V. Oultey, 25 A.2d 778, 148 
Pa.Super. 602. 

Sntry of flaal Judgaeat 

(1) An appeal from an order set¬ 
ting aside a Judgment was decided on 
its merits where abstract recitals, in¬ 
terpreted in light most favorable 
to appellant, treated the order as a 
“final Judgment" since, if the order 
appealed from was regarded as an 
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interlocutory order setting aside the 
default, it would not be appealable. 
Iowa.—Fulton v. National Finance 
& Thrift Corp., 4 N.W.2d 406, 232 
Iowa 378. 

<2) Where final Judgment has not 
been entered, questions which can 
arise only on appeal from the final 
Judgment will not be considered or 
decided on appeal from an order in 
arrest of Judgment. 

Mo.—Stephens v. D. M. Oberman 
Mfg. Co., 70 SW.2d 899. 

Stevens v. D M. Oberman Mfg. 
Co, App, 79 S W.2d 616. 
lUglit to new trial 

To raise question of defendant's 
right to new trial for newly discov¬ 
ered evidence on appeal from Judg¬ 
ment denying his motion to set aside 
Judgment against him, motion for 
new trial on such ground must have 
been made at trial term or on appeal 
in supreme court. 

N.C,—Crissman v. Palmer, 86 S.E.2d 
422, 226 N.C. 472. 

oe. Mass.—^Arnold ▼. Maxwell, 111 
N.E. 687, 223 Mass. 47. 

67- N.Y.—E. Arthur Tutein, Ina v. 
Hudson Valley Coke 4k Products 
Corporation, 246 N.Y.S. 126, 230 
App.Div. 419, affirmed 177 N.E. 
127, 266 N.Y. 630. 

67.6 Conn.—^Dillon v. American 
Brass Co., 60 A.2d 661, 185 Conn. 
10 . 

68 . La.—^Dyer t. Mounts, 102 So. 
418, 167 La. 816—Ouachita Nat. 
Bank v. Shell Beach Const Co., 98 
So. 160, 164 La. 709. 

Mossier Acceptance Co. v. Os¬ 
borns, App., 14 So.2d 492—Wii- 
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liams V. Sharp, App., 6 So. 2d 696 
—Brock v. Messina, App., 200 So. 
511. 

68.5 Ill.—Brandtjen & Kluge ▼. 
Forgue, 20 N.E.2d 616, 299 Ill.App. 
586. 

68.10 Mo.—Flynn v. Janssen, 266 S. 
W.2d 666. 

69. Me.—Holmes ▼. Hilliard, 166 A. 
692, 130 Me. 392. 

70. Mass.—^Woogmaster ▼. Cutler, 
147 N.E. 903, 262 Mass. 876. 

Mich.—Cortez v. International Union 
United Auto., Aircraft and Agr. 
Workers of America (U.A.W.- 
CI.O.), 64 N.W.2d 636, 839 Mich. 
446. 

Mont.—Gilna v. Barker, 264 P. 169, 
78 Mont 843. 

N.Y.—Wulfsohn v. Russian Socialist 
Federated Soviet Republic. 196 N. 
Y.S. 472, 202 App.Div. 421. 
Prooedwe nnd Jnrlsdlotloa 
Where garnishee was not served 
with the customary interrogatories 
and did not answer the process ac¬ 
tually served on him, but filed in 
court a check for the amount due 
under contract with defendant to¬ 
gether with petition designed to pro¬ 
voke a concursus between all per¬ 
sons Interested therein, court of ap¬ 
peal would not, on appeal from Judg¬ 
ment dissolving writ of attachment, 
pass on the correctness of overruling 
exception to procedure and to Juris¬ 
diction of trial court. 

La.—Harrison v. Atlas Slgncrafts 
Co.. App., 200 So. 173. 

70.5 Ohio.—^Rlce v. Wheeling Dollar 
Sav. & Trust Co., 128 N.B.2d 16. 
168 Ohio St. 606. 
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not extend to the pleadinga,^^^ the admission of 
evidence,^®*!® or the sufficiency of the affidavit of 
attachment70*>® Ordinarily, the merits of the case 
will not be considered,*^®*but sometimes the state 
of the record is such that the cause may be con¬ 
sidered on the meritsJ^ 

Order relating to temporary injunction. On ap¬ 


peal from an order grantini:, refusing, continuing, 
modifyingi disaolving> or refusing to dissolve, a 
preliminary or temporary injunction, the review is 
restricted to the propriety of the order and the ex¬ 
istence of apparently reasonable grounds therefor; 
the appellate court will not review, determine, dis¬ 
cuss, or express an opinion on, the merits.^® How- 


70,10 Mich.—Cortes v. International 
Union United Auto., Aircraft and 
Aar. Workers of America (U.A.W.- 
C.I.O.), 64 N.W.Sd 686, 889 Mich. 
446. 

Tlieozy stated in cause of action 
On appeal from order sustaining 
motion to dissolve attachment, which 
motion was made on pleadings, rec¬ 
ords, and minutes of court and was 
based on ground that action was not 
on a contract for direct payment of 
money as required by statute, ques¬ 
tion for determination was whether 
the oause, adequately or Inadequate¬ 
ly stated, was on contract for direct 
payment of money, and not whether 
any cause of action was stated. 
Mont.—General Finance Co. v. Pow¬ 
ell, 118 P.2d 761, 112 Mont. 685. 
yaiS 6.C.—-Ross V. Bddlns, 196 S.E. 
876, 187 S.C. 29. 

70,30 Ala.—^Harris v. Town of East 
Brewton. 191 So. 216, 238 Ala. 402. 
704IB Lia.—^Harrison v. Atlas Sign- 
crafts Co., App., 200 So. 173. 
K.T.—Godbout V. Irwin, 78 N.Y.S.2d 
665. 272 App.Dlv. 1020. 

71. Okl.—State ex rel. Barnett v. 

Timken. 27 P.2d 148, 166 Okl. 218. 
78. Ala.—Glass v. Prudential Ins. 
Co. of America, 22 So.2d 13, 246 
Ala. 679. 

Ark—^Pickens v. McMath, 220 S.W. 

2d 602, 216 Ark. 832. 

Cal.—Silva V. Mercier, 204 P.2d 609, 
83 C.2d 704. 

French Art Cleaners v. State Bd. 
of Dry Cleaners. 206 P.2d 25. 91 C. 
A.2d 890—Steele v. Marlborough 
Hall Corporation, 280 P. 880, 100 
C.A 491. 

Fla.—^Angelis v. Tarpon Springs 
Sponge Producers' Ass’n, 149 So. 
680, 111 Fla. 740. 

Idaho.—Beech v. U. S. Fidelity & 
Guaranty Co., 80 P.2d 1079, 64 
Idaho 256. 

111.—Bchuler v. Wolf, 24 N.B.2d 162, 
872 Ill. 386. 

Guvo V. Banls, 78 X.E.2d 156, 881 
Ill. App. 416—^Flnn v. Emmaus 
Evangelical Lutheran Church, 68 
N.E.2d 641, 829 Ill.App. 848—Lee 
V. Morris. 62 N.B.2d 678, 326 Ill. 
App, 666—Almar Forming Mach. 
Co. V. F. St W. Metal Forming Ma¬ 
chinery Co., 28 N.E.2d 229, 301 Ill. 
App. 691—^Lincoln Trust & Sav¬ 
ings Bank v. Nelson, 261 Ill.App. 
870—People's Gas Light Sc Coke 
Co. V. Cook Lumber Terminal Co., 
266 ULApp. 867—^Friedman v. 


Peckler, 266 IlLApp. 199—McDou- 
gall V. Woods, 247 ULApp. 170— 
Scherser v. Keller, 228 ULApp. 600. 

Ind.—Public Service Commission v. 
Indianapolis Rys., 72 N.E.2d 484, 
226 Ind. 30—Koss v. Continental 
Oil Co.. 62 N.E.2d 614, 222 Ind. 224 
—Wiest V. Dirks, 20 N.E.2d 969, 
216 Ind. 668—Tuf-Tread Corpora¬ 
tion V. Kilborn, 172 N.E. 863, 202 
Ind. 164. 

Iowa.—Kent Products. Inc. v. Hoegh, 
61 N.W.2d 711. 245 Iowa 206— 
Van Horn v. City of Des Moines, 
186 N.W. 198, 192 Iowa 1818. 

Ky.—^Louisville St Jefferson County 
Metropolitan Sewer Diet. v. Jo¬ 
seph E. Seagram St Sons, 211 S. 
W.2d 122, 807 Ky. 418. 4 A.L.R.2d 
688 . 

La.—Ducros v. St. Bernard Parish 
Police Jury, 8 So.2d 694, 200 La. 
766. 

Mich.-White v. Welsh, 289 N.W. 
279, 291 Mich. 636. 

Minn.—Minnesota Council of State 
Emp., No. 19, V. American Fed¬ 
eration of State, County and Mu¬ 
nicipal Emp. 19 N.W.2d 414. 220 
Minn. 179, 160 A.L.R. 533. 

Mont.—Williams v. Neal, 271 P. 456. 
83 Mont. 244—Arnold v. Custer 
County, 269 P. 396, 83 Mont. 130. 

N.J.—Scharf v. Borough of Ram¬ 
sey, 46 A.2d 48, 134 N.J.Law 67. 

N.Y.—DuMond v. DeKorte, 62 N.T. 
S.2d 895, 270 App.Dlv. 1062. 

N.C.—Sims V. Home Building Sc 
Loan Ass'n, 178 S E. 668, 207 N C. 
809. 

Okl.—Mortgage Bond Co. v. Ste¬ 
phens. 74 P.2d 361, 181 Okl. 419. 

Pa.—City of Philadelphia v. Phila¬ 
delphia Transp. Co., 126 A.2d 132, 
386 Pa. 231—^Lindenfelser v. Llnd- 
enfelser, 123 A.2d 626, 886 Pa. 842 
—City of New Kensington v. Mu¬ 
nicipal Authority of City of New 
Kensington, 118 A.2d 149, 383 Pa. 
182—Seligman Sc Latz of Pitts¬ 
burgh, Inc. V. Vernillo, 114 A. 2d 
672, 382 Pa. 161—Grosso v. Eng- 
lert, 113 A.2d 250, 381 Pa. 361 
—Roth V. Columbia Distributing 
Co. of Allentown, 89 A.2d 826, 
371 Pa. 297—Cohen v. A M. By¬ 
ers Co., 70 A.2d 837, 863 Pa. 618 
—Aldrich V. Geahry, 61 A.2d 843, 
860 Pa. 876—Murray v. Hill, 69 
A 2d 877, 869 Pa. 640—Carnegie- 
Illinols Steel Corp. v. United Steel¬ 
workers of America (CIO), 46 A2d 
867, 363 Pa. 420—Schuylkill Min. 
Co. V. Indian Head Coal Co., 43 
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A.2d 98, 862 Pa. 898—C!ommon- 
wealth V. Rosenblit, 81 A2d 706, 
847 Pa. 7—Yale Knitting Mills v. 
Knitgoods Workers Union Local 
190, 5 A2d 323, 884 Pa. 28—Salus 
V. Lawrence. 8 A.2d 417, 832 Pa. 
429, rehearing dismissed 8 A.2d 
696, 332 Pa. 481—Stim v. Bezinec, 
190 A 894, 326 Pa. 492—Bowers v. 
Reitz, 172 A 707, 816 Pa. 810— 
Titus V. Mapel-Sterling Coal Co., 
167 A. 229, 311 Pa. 629—Philadel¬ 
phia Record Co. v. Curtis-Martin 
Newspapers. 167 A 796. 806 Pa. 
872—Transue v. Gregorashesuk. 
146 A 682, 296 Pa. 629—Kaufman 

V. City of Philadelphia. 142 A. 279, 

293 Pa. 270—Howard v. Good- 
nough, 141 A. 483, 292 Pa. 647— 
White V. Long. 137 A. 678, 289 Pa. 
625—Lesher v. Thomas S. Gassner 
Co.. 181 A 657, 286 Pa. 43—Com¬ 
monwealth V. Katz, 126 A. 765, 281 
Pa. 287—Casinghead Gas Co. v. 
Osborn, 112 A. 469, 269 Pa. 896— 
Brock V. Atlantic Refining Co., Ill 
A 47, 268 Pa. 231—City Ice Co. v. 
Easton Merchants' Ice Co., 108 A. 
693, 266 Pa. 310—Beetem v. Car¬ 
lisle Light, Heat & Power Co., 108 
A 349, 266 Pa. 128—Holden v. 

Llewellyn, 105 A. 639, 262 Pa. 400. 

Seidel V. Goldsmith, 97 Pa.Super. 
164—Conrad v. Stahlman, 96 Pa. 
Super 366—Standard Scale Sc Sup¬ 
ply Corporation v. Chappel, 93 Pa. 
Super. 248. 

S.C.—Collins V. Collins’ Estate, 36 
S.E.2d 684, 207 S.C. 462—Lombard 
Iron Works Sc Supply Co. v. Town 
of Allendale, 196 S.E 618, 187 S.C. 
89—Cooke v. State Highway De¬ 
partment, 165 S.E. 228, 166 S C. 63. 
Tex.—City of Houston v. Southwest¬ 
ern Bell Tel. Co., Clv.App., 268 S. 

W. 2d 169, error refused—^Watson 
V. Wiseheart, Civ.App., 258 S.W.2d 
360. error refused no reversible 
error—General Drivers. Ware¬ 
housemen and Helpers, Local Un¬ 
ion 745 V. Dallas County Const. 
Emp. Ass'n, Civ.App., 246 S.W.2d 
677, error refused no reversible er¬ 
ror—Parrino V. Dubois, CivApp., 
220 S,W.2d 306, error refused no 
reversible error—Burke v. Shafer, 
Civ.App., 219 S.W.2d 690, error re¬ 
fused no reversible error—^Hunts¬ 
ville Independent School Dist. v. 
McAdams, Civ.App., 207 S.W.2d 
166, error refused no reversible er- 
rox^—Johnson v. City of Richard¬ 
son, Civ.App., 206 S.W.2d 98—^Dun¬ 
can Coffee Co. v. Wilson, Civ.App., 
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ever, the appellate conrt may inquire into the merits | to the extent necessary to determine the propriety 


189 S.W.2d 827, error dlemUiaed— 
Humble Oil & Reflnina Co. v. 
Neeka Drilling Co., Civ.App., 119 
8.W.2d 169, error dlamiaaed—Wy¬ 
lie V. SUte, Ciy.App., 116 S.W.2d 
979, error diamiased—Ranaberffcr 

V. Leach, Civ.App., 109 S.W.2d 8S1 
—Love V. Woraham, Civ.App., 101 
S.W.2d 698—Williama v. Sinclair 
Prairie Oil Co., Civ.App., 87 S.W. 
2d 892—Reevea v. Railroad Com- 
miaalon of Texaa, Civ.App., 76 S 

W. 2d 166—Sinclair Refining Co. v. 
City of Paria, Civ.App.. 68 S,W.2d 
280—Coffee v. Borger State Bank, 
Clv.App., 88 S.W.2d 187—^Frederick 
Leyland & Co. v. Webater Bros. & 
Co., Civ.App., 288 S.W. 882, error 
diamiased Webster Bros. & Co. v. 
Frederick Leyland & Co., 283 S.W. 
1071, 116 Tex. 611—Ward County 
Water Improvement Dlst. No. 2 v. 
Ward County Irr. Dlst. No. 1, Civ. 
App., 214 S.W. 490. 

Wash.—Dare v. Mt. Vernon Inv. Co., 
208 P. 609, 121 Wash. 117. 

Wla.—State ex rel. Attorney General 

V. Manske, 286 N.W. 878, 231 Wls 
16. 

OoBflloting aftdavita 

(1) In some jurisdictions the ap¬ 
pellate court will not definitely de¬ 
termine a question of fact as to 
which there are conflicting affida¬ 
vits. 

N.T.—^Marka Arnheim, Inc., v. Hill¬ 
man, 189 N.T.S. 869, 198 App Dlv. 
88—^Eastman Kodak Co. v. Pow¬ 
ers Film Products, 179 N.T.S. 326, 
189 App.Div. 666. 

Va.—Lynch v. Clinch Motor Co., 108 
S.E. 641, 181 Va. 202. 

(2) In one jurisdiction, however, 
the appellate court will, in view of 
a statute, review a conclusion for or 
against the dissolution of a tempo¬ 
rary injunction as a finding of fact 
on the issues of fact presented by 
the sworn denials of the answer and 
the affidavits pro et con. 

Ala.—Daniel v. Birmingham Dental 
Mfg. Co., 93 So. 662, 207 Ala. 669. 

Disoretloa 

(1) Question whether the lower 
court abused its discretion is pre¬ 
sented for review. 

Cal.—Cresci v. Brock, App., 226 P.2d 
686, hearing dismissed. 

Minn.—Hotel & Restaurant Emp. 
Union, Local No. 666~C, v. Tzakls, 
88 N.W.2d 869, 227 Minn. 82. 

Tex.—City of Baytown v. General 
Tel. Co. of the Southwest. Civ. 
App., 266 S.W.2d 187, error refused 
no reversible error—Bates v. Tex¬ 
as Elec. Ry. Co., Civ.App., 220 S. 

W. 2d 707—Renfro v. Sperry, Civ. 
App., 184 S.W.2d 488—^Internation¬ 
al Ass'n of Machinists Union, Lo¬ 
cal No. 1488, V. Federated Ass'n 
of Accessory Workers, Civ.App., 
199 S.W.2d 801, appeal dismissed 


180 S.W.2d 282, 188 Tex. 824—Dal¬ 
las Joint Stock Lemd Bank of Dal¬ 
las V. Davis, Civ.App., 78 S.W.2d 
989—Overby v. Mona Marls Trust, 
Civ.App., 240 8.W. 581. 

(2) Sufllclency of evidence is not 
reviewed as on appeal from trial and 
judgment, but merely to see if evi¬ 
dence supports the court’s exercise 
of discretion. 

Tex.—Chandler v. Darwin, Civ.App., 
281 S.W.2d 863—Jeter v. State. 
Clv.App., 184 S.W.2d 716—Tipton 
V. Hotel and Restaurant Em¬ 
ployees International Alliance. Lo¬ 
cal No. 808, Civ.App., 149 S.W.2d 
1028—Gibraltar Sav. & Bldg. Ass’n 
V. Isbell, C1V.APP., 101 S.W.2d 
1029. 

jurisdiction 

(1) A question of jurisdiction may 
be reviewed. 

Minn.—Board of Ed. of City of Min¬ 
neapolis V. Public School Emp. Un¬ 
ion Local No. 63, AFL, 46 N.W.2d 
797, 233 Minn. 144, 29 A.L.R.2d 
424. 

N.C.—Holden v. Totten, 81 S.E. 2d 
636, 224 N.C. 647. 

Tex.—Cook V. Ochiltree County, Civ. 
App. 64 S.W.2d 1018—Neill v. 

Johnson, Clv.App., 284 S.W. 147. 

(2) It has been held, however, 
that the jurisdiction of the lower 
court to grant the injunction is not 
before the appellate court for review. 
Wls.—^Wisconsin Co-operative Milk 

Pool V. Saylesville Cheese Mfg. 
Co., 263 N.W. 197, 219 Wis. 360. 

(3) Questions as to jurisdiction of 
state corporation commission to es¬ 
tablish spacing unit for drilling oil 
and gas wells within corporate lim¬ 
its of town contrary to ordinance of 
town estabiishlng spacing units 
within its corporate limits could be 
raised only on appeal from order of 
commission establishing well spacing 
or drilling units or in exercise of 
jurisdiction of supreme court to is¬ 
sue writs of mandamus or prohibi¬ 
tion to commission, and not on ap¬ 
peal from judgment refusing to en¬ 
join oil company from pursuing ap¬ 
plication to commission for such 
order. 

Okl.—Town of Centrahoma v. Carter 
Oil Co., 283 P 2d 199. 

Xotloa to strike motioa 

For purposes of appeal, action of 
trial court in sustaining plaintiffs’ 
motion to strike and reject defend¬ 
ants* prior motion to dissolve a tem¬ 
porary injunction was considered the 
equivalent of an order overruling 
the motion to dissolve such tempo¬ 
rary injunction. 

Ind.—^Western Mach. Works v. Ed¬ 
wards Mach. Ac Tool Corp., 63 N.E. 
2d 686, 228 Ind. 666. 
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Vartles 

(1) The question of necessary par¬ 
ties is not Involved. 

Ala.—Hall v. Blan, 148 So. 601, 287 
Ala. 64. 

(2) Appellate court cannot consid¬ 
er action of trial court in overruling 
plea in abatement because of ab¬ 
sence or nonjoinder of alleged nec¬ 
essary and Indispensable parties. 
Tex.—Magnolia Petroleum Co. v. 

State, C1V.APP., 218 S.W.2d 866, 
error refused no reversible error 

Pleadings 

(1) The sufficiency of the bill or 
petition to support an injunction will 
be determined. 

Ill.—Nimpfer v. Village of Fox Laka 
166 N.E. 143, 834 Ill. 46. 

People’s Gas Light & Coke Co. 

V. Cook Lumber Terminal Co., 266 
I11.APP. 367. 

Mass.—^Inhabitants of Town of Wa¬ 
tertown V. Dana, 160 N.E. 860, 256 
Mass. 67, 44 A.L.R. 1374. 

R.I.—Smart v. Boston Wire Stitcher 
Co., 148 A. 803, 60 R.I. 409. 

Tex.—Lee v. Massey, Civ.App., 186 S. 

W. 2d 629—Steele v. Winningham, 
Civ.App., 128 S.W.2d 464—McCork- 
el V. District Trustees of Robin¬ 
son Springs School Dlst. No. 76 of 
Comanche County, Civ.App., 121 S. 
W.2d 1048—Consolidated Water Co. 

V. City of Talco, Clv.App., 116 S. 

W. 2d 411—Nederland Independent 
School Dlst. V. Carter, Civ.App., 78 
S.W. 2d 936—City of Fort Worth 
V. First Baptist Church of Fort 
Worth, Civ.App., 268 S.W. 1016. 

(2) On the other hand, the appel¬ 
late court is not concerned with the 
sufficiency of the complaint in the 
main action. 

Ill.—Fenton v. Benscoter, 101 N.E. 

2d 206, 344 Ill.App. 419. 

Ind.—Bowerman v. First Merchants 
Nat. Bank of Lafayette, 7 N.E.2d 
198, 211 Ind. 344. 

(3) On appeal from an order on 
motion to dissolve an injunction, 
case is deemed to stand as though 
defendant had demurred to bill. 

Ill.—Stenzel v. Yates, 96 N.E.2d 218, 
342 Ill.App. 436. 

(4) Special exceptions to pleadings 
will not be passed on. 

Tex.—Eason v. David, Clv.App., 232 
S.W. 2d 427, error refused no re¬ 
versible error—Head v. Commis¬ 
sioners’ Court of Hutchinson Coun¬ 
ty, Civ.App., 14 S.W.2d 86. 

(6) Allegations or denials in ths 
answer will not be considered. 

Md.—Sterback v. Robinson, 128 A. 
894, 148 Md. 24. 

mnliag on plea la abatsmsat 

(1) On appeal from order denying 
motion for preliminary injunction 
after hearing on bill and exhibits 
and plea in abatement, question was 
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of order,or to avoid the circuity of action 
incident to a second appeal,^*-5 or where the factors 
involved justify their examinatioii,^**^® where the 
cause was considered on the merits in the lower 
court,^®-^® or where the briefs and arguments are 
on the merits of the case J®-*® 

Order for retention or sale of property. Ultimate 
rights in the proceeds of a corporation’s property 
cannot be considered on appeal from an order direct¬ 
ing the retention thereof by a receiver subject to 
further order.^^ The review on appeal from an 
order authorizing or approving the sale of corporate 
property or assets is limited by the scope of the ap¬ 
peal and the matters properly preserved for re- 
view.^^-® 

Order relating to receivership. On appeal from 
an interlocutory order appointing a receiver, the 


only questions which will be considered are. whether 
the court had jurisdiction, whether the action was 
one in which a receiver might be appointed, and 
whether the facts most favorable to appellee justify 
the appointment.^® In some jurisdictions, the ques¬ 
tion before the reviewing court on appeal from an 
order appointing a receiver is not one of jurisdic¬ 
tion, but of error, and, as such, the review is limited 
to the question of whether the trial court abused 
its discretion.^®-® Likewise, on appeal from an 
order refusing to vacate an interlocutory order ap¬ 
pointing a receiver, the only question for review 
is whether the trial court exercised a sound discre¬ 
tion in refusing to vacate the order.'^® !® 

Ordinarily, the review of an order appointing or 
refusing to vacate an order appointing a receiver 
does not extend to the merits of the case,*^®-!® the 
sufficiency of the pleadings,'^®-®® or matters to be 


aot whether cause should be abated, 
but whether by virtue of fact of 
plea and matters therein alle^red It 
would be expedient and Just to issue 
a temporary injunction in the light 
of the probability that the cause 
would be abated on a hearing of the 
plea. 

Ala.—Alabama Power Co. v. City of 
Scottsboro, 190 So. 412, 238 Ala. 
230. 

(2) Where, on hearing of applica¬ 
tion for interlocutory injunction, 
court falls to pass on special plea 
in abatement but defers that ques¬ 
tion until final hearing, supreme 
court, reviewing Judgment granting 
an interlocutory injunction, will not 
rule on an assignment of error based 
on such failure, but question will be 
left open, without prejudice, until 
further order thereon in trial court. 
Ga.—Local Union No. 3871, United 

Steel Workers of America v. Fort¬ 
ner, 42 S.E 2d 734, 202 Ga. 206. 

(3) On appeal from order grant¬ 
ing plaintiff temporary injunction, 
order overruling defendant's plea in 
abatement will be considered only as 
far as it prejudiced defendant's 
right to defeat application for tem¬ 
porary injunction. 

Tex.—First Trust Joint Stock Land 
Bank of Chicago v. Hayes, Civ. 
App., 90 S.W.2d 331. 

73. Pa.—^Winston v. Ladner, 108 A. 
22. 264 Pa. 548. 

73.5 Del.—Steiner v. Simmons, 111 
A.2d 674. 

Ind.—Weis V. Cox, 185 K.B. 631, 205 
Ind. 43. 

73.10 Ky.—Burrow v. Kapfhatnmer, 
146 S.W.2d 1067, 284 Ky. 763. 

Utah.—Broadbent v. Gibson, 140 P. 
‘ !2d 939, 106 Utah 63. 

Ill.—^Kent v. City of Chicago, 
, 8^ ^.B.2d 799, 801 IU.APP* 81^ . 


Ind.—Weis V. Cox, 185 N.B. 631, 206 
Ind. 43. 

73.20 Ind.—Sweigart v. State. 12 N. 
E.2d 134, 213 Ind. 167, 114 A.L.R. 
1117. 

Question of law only involved 

The supreme court on appeal from 
a decree granting temporary injunc¬ 
tion will adjudicate the merits, 
where only questions of law are in¬ 
volved and the merits of the bill 
have been fully argued 
Fla.—Carlton v. Mathews, 137 So. 
816, 103 Fla. 301. 

74. Md.—Central Trust Co. of Mary¬ 
land v. H. B. Mehring & Co., 142 
A. 512, 166 Md. 600. 

74.6 Cal.—In re Mayellen Apart¬ 
ments. 286 P.2d 943, 134 C.A.2d 
298. 

La.—Gough V. State Realty Co., 29 
So.2d 60. 210 La. 1066. 

75. Colo.—Melville v. Weybrew, 103 
P.2d 7, 106 Colo. 121, certiorari de¬ 
nied 61 S.Ct. 140, 311 U.S. 695, 86 
L.Ed. 450. 

Ill.—See McDougall v. Woods, 247 
Ill.App. 170. 

Ind.—Kist V. Coughlin, 1 NE.2d 
602, 210 Ind. 622, motion denied 
4 N.E.2d 533. 210 Ind. 622. 
Appointment only reviewed 

Under Sup.Ct.Rules, rule 18, the 
supreme court in receivership pro¬ 
ceedings may, before final Judgment 
review appointment of n receiver, 
but nothing else. 

Colo.—Boyd v. Brown. 247 P. 181, 79 
Colo. 668. 

Propzlsty of the order 
Mont.—^Demos v. Doepker, 149 P.2d 
544, 116 Mont. 264. 

Pa.—Sellers v. Hanratty, 2 A. 2d 735, 
332 Pa. 186. 

Wash.—State ex reL Panos v. Supe¬ 
rior Court for King County, 62 P. 
2d 1098, 188 Wash. 882. 


75A Cal—Lent v. H. C. Morris Co., 
77 P.2d 301, 26 C.A.2d 306. 

75.10 Mo.—Robinson v. Nick, 136 S. 
W.2d 374, 236 Mo.App. 461. 

75.15 Ind.—Ratcliff v. Ratcliff, 39 N. 
E 2d 435, 219 Ind. 429—Sands v. 
Sands. 14 N.E.2d 635, 214 Ind. 87. 
Xiaw applicable to undisputed facts 
On appeal from interlocutory or¬ 
der appointing receiver, appellate 
court will not ignore law applicable 
to undisputed facts merely because 
decision of questions presented ma.v 
Involve identical questions which 
would be decided by trial court in 
passing on merits of case. 

Ind —Hughes v. Pifer, 81 N.E.2d 634, 
218 Ind. 198. 

Beoeiver appointed in separate trial 

Rule that it is not within the 
province of an appellate court to 
pass on the merits of an action on 
an appeal from an Interlocutory or¬ 
der, or to consider any matters which 
do not relate to the propriety of the 
order appealed from, was not appli¬ 
cable on appeal to the court of civil 
appeals from order of district court 
appointing receiver for estate in a 
separate trial relating thereto. 

Tex—^Williams v. Jackson, 169 S.W. 
2d 99, 188 Tex. 352. 

75.20 Ind.—Industrial Machinery 
Co. V. Roberts. 72 N.E.2d 223. 225 
Ind. 1—Sands v. Sands, 14 N.E.2d 
536, 214 Ind. 87. 

Appointment without notice 

(1) Where an appeal is taken from 
an order appointing a receiver with¬ 
out notice, question of sufficiency 
of petition to support an appoint¬ 
ment without notice is presented. 
Tex.—Batchelor v. Pacific Finance 
Corp., Clv.App., 202 S.W.2d 867— 
Salas V Gonzales, Civ.App., 181 S. 
W,lld 821. 
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determined on the trial of the main actionJ^-^s 

Where the dissolution of a receivership and dis¬ 
charge of the receiver on petition by intervening 
creditors was on the grounds that the original show¬ 
ing was insufficient, that the rights of interveners 
had been invaded, and that the appointment was un¬ 
justified and erroneous, on review the matter is to 
be considered as though the trial court had declined 
to entertain the petition for appointment of a re¬ 
ceiver 

Refusal to appoint administrator pendente lite. 
On appeal from an order refusing to appoint an ad¬ 
ministrator pendente lite, the appellate court may 
correct a procedural error but it would be improper, 
if not without authority of law, for it to determine 
the merits of the controversy, especially where the 
lower court has expressly reserved the merits of the 
cause for future consideration.^^ 

Taxation of costs. On an appeal relating only to 
the taxing of costs, only questions of law can be de¬ 
termined.^® The insufficiency of the verdict to sup- 
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port the judgment cannot be considered*^® 

§ 1466. -On Appeal from Final Judg¬ 

ment 

On an appeal from a final Judgment etrictty at such, 
the review it ordinarily confined to errort of law occurrinji 
In the trial or In the proceedings leading up to the Judg¬ 
ment and on an appeal from a final decree to a deter¬ 
mination of whether the decree It In conformity with tht 
pleadings and findings. 

Where an appeal is taken from the final judg¬ 
ment or on the judgment roll alone, without ap¬ 
pealing from, or designating for review, an order 
denying a new trial, the review may not include 
certain matters which are grounds for new trial;®® 
it extends and is confined to errors of law in the 
judgment, at the trial, or in the proceedings leading 
up to the judgment and appearing in the record 
or judgment roll®^ and may include such matters 
as errors in the admission of evidence,®® the juris¬ 
diction of the lower court,®®-® the overruling of a 
motion to dismiss after verdict and before judg¬ 
ment,®® the sufficiency of the findings or verdict 


(2) Where appeal in perfected 
from order overruling motion to va¬ 
cate appointment of receiver, ques¬ 
tion on pleadings becomes one sim¬ 
ply of sufficiency of petition to sup¬ 
port appointment of receiver, not¬ 
withstanding receiver was appointed 
without notice to defendant. 

Tex.—Batchelor v. Pacific Finance 
Corp.. CivApp., 202 S.W 2d 867— 
Salas V. Gonzalez, Civ.App., 181 S. 
W.2d 821. 

Neossslty for appolntmoiit 

On appeal from an Interlocutory 
order appointing a receiver, the suf¬ 
ficiency of the complaint to with¬ 
stand a demurrer will not be deter¬ 
mined, but it will be looked to in 
considering necessity for appoint¬ 
ment of receiver. 

Ind.—Kist V. Coughlin, 1 N.E.2d 602, 
210 Ind. 622, motion denied 4 N.K 
2d 633, 210 Ind. 622. 

Where plaintiff entitled to no relief 
While appellate court, on appeal 
from interlocutory order appointing 
receiver, is not concerned with ques¬ 
tion whether complaint in pending 
action is sufficient to withstand de¬ 
murrer, but is only interested in suf¬ 
ficiency of facts to sustain appoint¬ 
ment, it need not ignore pleadings 
and rulings thereon when examina¬ 
tion thereof discloses that it must 
finally be held that plaintiff is enti¬ 
tled to no relief whatever. 

Ind.-—Hughes v. Flfer, 81 N.E.2d 
634, 218 Ind. 198. 

75.25 N.Y.—Sayegh v. Martel, 286 
N.Y.S. 700, 247 App.Dlv. 823. 

76. Colo.—^Western Acceptance Co. 
V. Simmons Co., 208 P. 1096, 71 
Colo. 127. 


77. Fla—Story v. First Nat. Bank 
& Trust Co. In Orlando, 139 So. 179, 
103 Fla. 399. 

7a Or.—Hill V. Hill, 270 P. 911, 128 
Or. 177. 

79. Cal—Ream v. Barr, 291 P. 451, 
108 C.A. 172. 

80. Ind.—Holtzman v. Smith, 122 N. 
E. 18, 69 Ind App. 434. 

Kan.—McCarty v. Kansas-Nebraska 
Natural Gas Co., 271 P.2d 2G4, 
176 Kan, 386—Crowder v. Lind¬ 
bergh, 266 P.2d 861, 176 Kan. 671— 
Lehmberg v Hultberg, 203 P.2d 
146, 166 Kan. 562. 

Nev—Rogers v. Thatcher, 256 P.2d 
731, 70 Nev. 98. 

N.D.—Marsden v. O’Callaghan, 77 N. 
W.2d 631—Goodman v, Mevorah, 
69 N.W.2d 192, 79 N.D. 663. 

S.D.—In re Johnson’s Estate, 283 N. 
W. 161, 66 S.D. 331, 120 A.L.R. 674 
—^Union Bond & Mortgage Co. v. 
Brown, 269 N.W. 472, 64 S.D. 696 
—Wolff v. Stenger, 239 N.W. 181, 
59 S.D. 231—Keyes v. Baskerville, 
175 N.W. 874, 42 S.D. 381. 

Wash.—Coppo v. Van Wieringen, 217 
P.2d 294, 36 WaBh.2d 120. 

4 C.J. p 666 note 16. 

81. Cal.—Hunt v. Plavsa, 229 P.2d 
482, 103 C.A.2d 222—Congregation 
Mukuom Israel v. Congregation 
Ahabot Israel, 90 P.2d 118, 82 C.A. 
2d 490. 

Iowa.—Depping v. Hansmeier, 208 N. 
W. 288, 202 Iowa 814. 

Kan.—Gentry v. Weaver, 288 P. 746, 
130 Kan. 691. 

Minn.—Lundblad v. Erickson, 280 N. 
W. 473, 180 Minn. 185—Van Slyke 
v. Andrews, 178 N.W. 969, 146 
Minn. 816, 12 A.L.R. 1068. 
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Mo.—State ex rel. Reid v. Forsee, 161 
S.W.2d 648. 

N.J.—Kazan Jian v. Atlas Novelty 
Co, 112 A.2d 692, 84 N.J.Super. 
862. 

N C.—Dellinger v. Bollinger, 89 S.B. 

2d 692, 242 N.C. 696. 

N.D—Commercial Bank of Mott v. 
Adams County Abstract Co., 18 N. 
W.2d 15, 73 N.D. 646. 

S.D.—Warren v. Lincoln, 235 N.W. 
697, 68 S.D. 196—Hines v. Sumner, 
186 N.W. 116, 45 S.D. 93—Keyes v. 
Baskerville, 176 N.W. 874, 42 S.D. 
381. 

Tex.—Gibraltar Sav. 6b Bldg. Ass'n 

V. Isbell, Civ.App., 101 S.W.2d 
1029. 

4 C.J. p 666 notes 13-15. 

An appeal from Judgment notwith- 
s tand i n g Jury’s verdict is final or¬ 
der, which brings up everything be¬ 
fore trial court that is properly pre¬ 
served and presented. 

Neb.—^Armer v. Omaha & Council 
Bluffs St. Ry. Co., 44 N.W.2d 640, 
163 Neb. 362. 

Origin 

In determining proper scope of re¬ 
view on appeal from a judgment, su¬ 
preme court looks to origin of Judg¬ 
ment. 

Minn.—Shema v. Thorpe Bros., 67 N. 

W. 2d 167, 238 Minn. 470. 

82. S.D.—Warren v. Lincoln, 236 N. 
W. 697, 68 S.D. 196—Fuller v. An¬ 
derson, 223 N.W. 717, 54 S.D. 601. 

4 C.J. p 666 note 20. 

88.5 S.D.—Union Bond & Mortgage 
Co. V. Brown, 269 N.W. 474, 64 S. 
D. 600, 107 A.L.R. 1089. 

83. S.D.—Fairmont & V. Ry. Co. v. 
Bethk«, 159 N.W. 66, 37 S.D. 446. 
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to support the conclusions of law or the judg* ment notwithstanding the verdict should have been 
ment,** or whether the conclusions of law and the granted.®* 

judgment based thereon are correct«*.5 The overruling of an exception of no cause of ac- 

There can be no review, on such appeal, of the tion is properly before the appellate court where 
question of whether the verdict or damages were defendant, in his answer, reserved all rights under 
excessive,** of questions pertaining solely to the the exception.** In order that there may be a re¬ 
right to recover,** * or of questions as to the ex- view of findings or refusal to make findings on ap- 
clusion of evidence.** !* Although there is au- peal from the final judgment there must have been 
thority to the contrary,®* there can be no review, on exceptions to, or requests for, findings before the 
such appeal, of the sufficiency of the evidence to trial court lost jurisdiction of the case ;** but where 
support the findings or verdict*^ other than an as- the exceptions and assignments of error duly raise 
certainment of whether there was any evidence to the questions, not only whether the findings of fact 
warrant a verdict for the successful party and support the judgment, but also whether the lower 


whether a motion for a directed 

84L Cal.—^Wilcox v. Sway, 160 P.2d 
164, 69 C.A.2d 660—New Tork Life 
Ins. Co. V. Occidental Petroleum 
Corp., Ill P.2d 707, 48 C.A.2d 747. 
followed in Guardian Life Ins. Co. 
of America v. Occidental Petrole¬ 
um Corp., Ill P.2d 710, 43 C.A.2d 
848, and Sun Life Assur. Co. of 
Canada v. Occidental Petroleum 
Corp., Ill P.2d 710, 48 C.A.2d 849 
—Potter V. Plas, 170 P. 1066, 86 
GA. 707. 

Minn.—Erickson v. Sinykin, 26 N.W. 
2d 172, 228 Minn. 232, 170 A.L.K. 
697. 

N.C.—^Bellinaer v. Bollinger, 89 S.E. 

2d 592, 242 N.C. 696. 

B.D.—Miller v. Hanson, 4 N.W.2d 
602, 68 S.D. 476—Union Bond & 
Mortgage Co. v. Brown, 269 N.W. 
474, 64 S.D. 600, 107 A.L.R. 1089— 
Bums V. Spence, 212 N.W. 868, 61 
S.D. 154—^Wagner v. Wagner, 196 
N.W. 499, 47 S.D. 104—Keyes v. 
Baakerville, 175 N.W. 874, 42 S.D. 
881. 

Vt.—Cook V. Cook, 76 A.2d 698, 116 
Vt. 374, reversed on other grounds 
72 S.Ct. 157, 842 U.S. 126, 96 L.Ed. 
146—McNaughton v. Granite City 
Auto Sales, 183 A. 840, 108 Vt 130. 
4 C.J. p 666 note 21. 

OonteatlcMi oontnur to ftadiags 
Where appeal was on Judgment 
roll alone, contention contrary to ex¬ 
press findings of trial court and con¬ 
tention based on matters of which 
findings make no mention would be 
overruled. 

Cal.—California Employment Com¬ 
mission v. Arrow Mill Co., 114 P. 
2d 727, 46 C.A.2d 668—Schwarx v. 
Hatch, 114 P.2d 677, 46 C.A.2d 510. 

843 N.D.—Commercial Bank of 

Mott V. Adams County Abstract 
Co., 18 N.W.2d 16, 78 N.D. 646. 

85 . Cal.—Adams v. Hiner, 116 P.2d 
680, 46 C.A.2d 681. 

K.J.—^Mick V. Corporation of Royal 
Bxch. Assur. of London, Eng., 94 
A. 808, 87 N.J.Law 628. 

Sansevere v. Sonzogni, 147 A. 
186, 7 N.J.Misc. 927. 


verdict or judg- | court erred in i 

S.D.—Keyes v. Baskerville, 176 N.W. 

874, 42 S.D. 381. 

4 C.J. p 666 note 19. 

86.8 Ala.—Sturdivant v. Crawford, 
199 So. 537, 240 Ala. 383. 

Cal.—Adams v. Hiller, 116 P.2d 680, 
46 C.A.2d 681. 

85.10 Kan.—Lehmberg v. Hultberg, 
208 P.2d 146, 166 Kan. 662. 

86. Ariz.—Parker v. Holmes, 284 P. 
2d 456, 79 Ariz. 82. 

Cal.—Fisher v. Oliver, 164 P. 800, 
174 C. 781. 

Wilcox v. Sway, 160 P.2d 164, 69 

C.A.2d 660—Rauer’s Law & Collec¬ 
tion Co. v. Templar Motors Co., 
232 P. 464, 69 C.A. 782, 

Minn.—Erickson v. Sinykin, 26 N.W. 
2d 172, 223 Minn. 232, 170 A.L.R. 
697. 

N.Y.—Neubauer v. Nassau Electric 
R. Co., 182 N.T.S. 20, 191 App.Div. 
732. 

Oontradlotory findings and conoln- 
sions 

Where trial court had made tenta¬ 
tive findings and conclusions and 
then made other findings and con¬ 
clusions contrary thereto and ren¬ 
dered Judgment thereon, question in¬ 
volved on appeal from such Judg¬ 
ment was not whether the first find¬ 
ings and conclusions were proper, 
but whether those on which the final 
Judgment was actually based were 
supported by the evidence and law. 
Kan.—Shotzman v. Ward, 239 P.2d 
985, 172 Kan. 272. 

87. Kan.—Gentry v. Weaver, 288 P. 
745, 130 Kan. 691. 

Nev.—Rogers v. Thatcher, 266 P.2d 
781, 70 Nev. 98—Chance v. Arcu- 
larius, 237 P,2d 204, 68 Nev. 61— 
Schmaling v. Johnston, 13 P.2d 
1111, 64 Nev. 298, reheard 27 P.2d 
1069, 66 Nev. 164. 

N.D.—Marsden v. O’Callaghan, 77 N. 
W.2d 622. 

S.D.—In re Johnson’s Estate. 283 N. 
W. 161, 66 S.D. 381, 120 A.L.R. 674 
—^Union Bond Sc Mortgage Ca v. 
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making further findings of fact 

Brown, 269 N.W. 474, 64 S.D. 600, 
107 A.L.R. 1089—State v. Day 
County, 266 N.W. 726, 64 S.D. 870 
—Hutchinson County v. Bender, 
264 N.W. 816, 64 S.D. 109—Cleve¬ 
land Stone Co. v. Hollingworth, 
262 N.W. 171, 63 S.D. 686—In re 
Moulton’s Guardianship, 261 N.W. 
666, 63 S.D. 535—Tripp v. Mid- 
West Inv. Co , 266 N.W. 805, 62 S. 

D. 602—^Warren v. Lincoln, 236 N. 
W. 697, 68 B D. 196—Fuller v. An¬ 
derson, 223 N.W. 717, 64 S.D. 501, 
followed in Hofemann v. Ander¬ 
son, 223 N.W. 719, 54 S.D. 606, 
Payne v. Anderson, 223 N.W. 719, 
54 S.D. 606, and Warfield v. An¬ 
derson, 228 N.W. 720, 54 S.D. 608— 
Puller V. James Murphy Harms 
Supply Co., 223 N.W. 713, 64 S.D. 
492, followed in Hofemann v. An¬ 
derson, 223 N.W. 719, 64 S D. 606. 
Hofemann v. James Murphy Harms 
Supply Co., 223 N.W. 719, 64 S.D. 
607, Payne v. James Murphy 
Harms Supply Co., 223 N.W. 719, 
64 S.D. 507, Payne v. Anderson, 228 
N.W. 719, 54 S.D. 606, Warfield v. 
James Murphy Harms Supply Co., 
223 N.W. 720, 54 S.D. 608, and 
Warfield v. Anderson, 228 N.W. 
720, 54 S.D. 508—^Woonsocket State 
Bank v. Parsons, 219 N.W. 121, 62 
S.D. 534—Abeam v. Smith, 211 N. 
W. 448, 60 S.D. 633—Keyes v. Bas¬ 
kerville. 175 N.W. 874, 42 S.D. 881. 

4 C.J. p 666 note 17. 

88 . Minn.—^Hoggarth v. Minneapo¬ 
lis Sc St. L. R. Co., 164 N.W. 668, 
188 Minn. 472. 

Mont.—Babcock v. Engel, 194 P. 137, 
68 Mont. 697. 

S.D.—Wolff V. Stenger, 289 N.W. 181, 
59 S.D. 231. 

4 C.J. p 66$ note 18. 

89. La.—^Union Nat. Bank v. United 
States Fidelity & Guaranty Co., 78 
So. 682, 143 La. 829. 

90. N.M.—Frostenson v. Marshall, 
180 P. 287, 26 N.M. 215—Norment 
v. First Nat. Bank, 167 P. 781, 28 
N.M. 198. 



6 C.J.S. 

as requested, a failure formally to ask the appellate 
court to remand the case for such further findings, 
supported by the evidence, as are necessary to a 
proper disposition of the case does not restrict the 
appellate court to a review of the findings actually 
made.®i 

On an appeal from a judgment in an interpleader 
suit, it has been held that the issue is limited to ap¬ 
pellee's right to resort to the remedy of interplead- 
cr.91.6 

The question of whether penalty and interest 
should have been added to plaintiff's claim cannot 
be considered on appeal from the judgment alone 
where no finding whatever was made with reference 
to penalty or interest.^2 ^iso the matter of interest 
is not presented where the amount of the judgment 
is not questioned.®* 

Where the judgment contains a provision that it 
shall be exempt from execution, the appellate court 
will not attempt to determine in advance the effect 
of such provision on controversies which have not 
yet arisen and are in no manner presented by the 
record.®^ 

A direct appeal to the highest court from a final 
judgment rendered by the trial court after a re¬ 
versal by an intermediate court of an order deny¬ 
ing a motion of summary judgment brings up for 
review only the determination of the intermediate 
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court on the motion for judgment.®^^ 

Final decree. Where an appeal is taken from a 
final decree alone and error is assigned only as to 
it, the only question open is whether the decree is 
supported by the pleadings and findings.®® The 
review on an appeal from a final decree is confined 
to matters appearing therein,®*-® and may include 
errors in ruling on a plea in abatement.®**^® A 
general appeal from a decree brings up the decree 
in its entirety; no part of it is unassailable until 
affirmance; and appellant may not properly contend 
that a part of the decree has become the law of the 
case because neither party has appealed from such 
part.®7 

The scope of the review is broader where the evi¬ 
dence is reported than where the material facts only, 
and not the evidence, are reported.®* 

§ 1467. - On Appeal from Judgment by 

Default, Decree pro Confesso, or 
Orders Relating Thereto 

While the authorltlee are not in accord aa to what 
queetlona are reviewable on appeal from a Judgment by 
default or decree pro confetto, they do agree, In aub- 
atance, that the acope of the review on appeal from an 
order aetting aaide or refualng to aet aaide a default judg¬ 
ment or decree la quite limited. 

According to the weight of authority, the suffi¬ 
ciency of the bill, petition, or complaint,®® but not 


91. U.S.—Eldredge v. U. S., C.C.A, 
Mich., 31 F.2d 924. 

91.5 Fla.—Crockett v. Volunteer 

State Life Ina. Co., 196 So. 297, 
142 Fla. 760. 

Md.—Maulaby v. Scarborough, 16 A. 
2d 897, 179 Md. 67. 

Mo.—Prudential Ina. Co. of America 
v. Sheehan, App, 100 S W.2d 67. 

92. S.D.—State v. Soo Oil Co., 262 
N.W. 494, 62 S.D. 199. 

93. S D.—Fokken v. State Bank & 
Trust Co., 220 N.W. 869, 63 S.D. 
378. 

94. Iowa.—Russell v. Dilley, 169 N. 
W. 189, 177 Iowa 622. 

95. N.Y.—^Hessian Hills Country 
Club V. Home Ins. Co., 186 N.E. 
439, 262 N.Y. 189—Hessian Hills 
Country Club v. Hartford Fire 
Ins. Co., 186 N.E. 439, 262 N.Y. 
189. 

96. Mass.—^Karcher v. Burbank, 21 
N.E.2d 542, 303 Mass. 303, 124 A.L. 
R. 1292—Lamb Knitting Mach. Co. 
V. Chicopee Mfg. Co., 174 N.E. 130, 
273 Mass. 606—^Nichols v. Kim¬ 
ball, 172 N.E. 204, 272 Mass. 326— 
Sullivan V. Roche, 168 N.E. 649, 
267 Mass. 166—Browne v. Merri- 
kin, 160 N.E. 171, 264 Mass. 876—^ 


Pevey v. McGrath, 137 N.E. 689, 
243 Mass. 451. 

Pa.—Lucas v. Ford, 69 A.2d 114, 363 
Pa. 163—Wilson v. City of New 
Castle, 162 A. 102, 301 Pa. 358— 
In re Huff’s Estate, 149 A. 179, 299 
Pa. 200. 

Vt.—Olcott v. Southworth, 63 A, 2d 
189, 116 Vt. 421. 

96.5 Ill.—Burkholder v. Burkholder, 
135 N.E.2d 604, 10 lll.App.2d 565. 
Mont.—Rogers v. Rogers, 209 P.2d 
998, 123 Mont. 62. 

96.10 Ala.—Dobbs Truss Co. v. Su¬ 
therland, 66 So.2d 638, 256 Ala. 
681. 

97. Ill.—Burkholder v. Burkholder, 
135 N.E.2d 504, 10 Ill.App.2d 666. 
Iowa.—Feddersen v. Matthiesen, 170 
N.W. 886, 186 Iowa 188. 

Appeal from final decree on rehear¬ 
ing comes to the reviewing court as 
though the decree on the original 
hearing had not been entered. 

Fla.—Meredith v. Carter, 149 So. 408, 
111 Fla. 148. 

Partial relief granted 
Plaintiff's appeal from final decree 
granting plaintiffs partial relief in 
injunction suit opened such decree 
for reconsideration in its entirety. 
Via.—Liggett Drug Co. v. Lee, 171 
So. 826, 126 Fla. 369. 
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98. Mass.—Davis v. Newburyport 
Five Cents Sav. Bank, 41 N.E.2d 
188, 811 Mass. 377—Topor v. To- 
por, 192 N.E. 62, 287 Mass. 473— 
Lannin v. Buckley, 162 N.E. 71, 266 
Mass. 78—^Webb v. Lothrop, 112 
N.E. 934, 224 Mass. 103. 

99. Ark.—Manhattan Credit Co, V. 
Bond, 266 S.W.2d 816, 223 Ark. 476 
—Thompson v. Hickman, 262 S.W. 
20, 164 Ark. 469. 

Cal.—Security Truck Line v. City of 
Monterey, 256 P.2d 366, 117 C.A.2d 
441, rehearing denied 267 P.2d 765, 
117 C.AL.2d 441. 

Mich.—Lesisko v. Stafford, 292 N.W. 
376, 293 Mich. 479.. 

Ohio.—Yood V. Daly, 174 N.E. 779, 87 
Ohio App. 574. 

Tex.—Kothmann v. Lett, Civ. App., 
248 S.W.2d 302. 

4 C.J. p 666 notes 22-24. 

However, it has been held that 
where the Judgment is not void, an 
objection that the complaint does 
not state a cause of action cannot be 
raised on appeal. 

Cal.—Gunnison v. Miller, 167 P. 890, 
34 C.A. 267. 

Want of a gafllolent aflldavlt la 
attaohineat can be taken advantage 
of on appeal from a default judg¬ 
ment. 
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the sufficiency of the evidence,^ to sustain the judg¬ 
ment or decree is open to review on appeal from, 
or error to, a judgment by default or decree pro 
confesso. It has been both affirmed^ and denied^ 
that the bill or petition will be construed as favor¬ 
ably by the appellate court as if it had been tested 
by demurrer or motion to dismiss. 

It has been variously stated that the sufficiency 
of the bill or the complaint to sustain the decree of 
judgment is the only question open for review;^ 
that this question and that of jurisdiction are the 
only questions open for review that only funda¬ 
mental error, apparent on the face of the record 
and going to the very foundation of the action, will 


be considered;* that the review extends and is con¬ 
fined to the legality of proceedings anterior to the 
default;^ that, under a statute so providing, orders 
or proceedings subsequent to the judgment and af¬ 
fecting it or defendant on it may be reviewed;® 
that the review extends and is confined to questions 
of law;® that errors in rulings during the trial of 
the cause will not be reviewed that matters estab¬ 
lished by the default will not be reviewed;^®-® that 
the amount of the judgement cannot be questioned 
and that the review is limited to the question of the 
amount of damages.^® 

The review on appeal from an order setting aside 
or refusing to set aside a default judgment is limited 


Ill.—Adams v. Merritt 10 Ill.App. 
276. 

Xt luui been held otherwise as to all 
dlolt Judflrmeat 

Tex.—Spivey v. Saner-Ragley Lum¬ 
ber Co.. CoimApp., 284 SW. 210. 

1. Cal.—^Buck V. Morrosaia. 260 P. 
2d 270. 114 C.A 2d 461. 

Leater v. Beer. 168 P.2d 998. 74 
Cal.App.2d Supp. 984. 

111.—^LOng V. Coffman, 231 Ill.App. 
266. 

l4L —Smith V. Cowffill, App., 191 So. 
141—P. Strausa & Sons v. Econo¬ 
my Caah Grocery. 138 So. 191, 18 
La.App 454. 

K.D.—Allen v. Cruden, 167 N.W. 974, 
84 N.D. 166. 

Tex.—^Knlffht v. Sledge Mfg. Co., 
Clv.App., 144 S.W,2d 607, error dis- 
miaaed. 

4 C.J. p 666 note 26. 

Defeadaat Is precluded from oon- 
testlag facts alleged in the bill; and 
the only question la whether, con¬ 
sidering the truth of the alleged 
facts to be admitted, the final decree 
was a proper one to be entered. 

Fla.—^Nail v. Browning, 81 So. 269, 
77 Pla. 184. 

STegatioa of right to relief 

**One in default cannot require 
testimony to be taken, nor insist up¬ 
on a bill of exceptions, nor base er¬ 
ror upon the inaufRciency of the 
proof; but when proofs are submit¬ 
ted and made a part of the record a 
party in default may assign error, 
upon the record, that the proofs 
submitted negative or contradict 
complainant's right to relief." 

Ill.—^Raybom v. Grand Lodge of 
State of Illinois of Independent 
Order of Odd Fellows, 284 IlLApp. 
183, 192. 

tU Tenn.—Edington v. Michigan 
Mut. Life Ins. Co., 188 S.W. 728, 
184 Tenn. 188. 

CNaeral demurrer 

If the complaint states a cause of 
action sufficient as against a general 
demurrer to sustain the relief ac¬ 
tually given in the judgment, the 


appellate court will not consider the 
question of misjoinder of causes of 
action in the manner it would if a 
demurrer had been filed on that 
ground and it will not reverse the 
Judgment because the complaint 
states facts authorizing other relief 
and attempts to unite other causes 
of action. 

Cal —Zucco V. Farullo, 174 P. 929, 37 

C. A. 662. 

Special demurrer 

Defects which may be questioned 
only by special demurrer or motion 
cannot be relied upon on appeal from 
default judgment. 

Cal.—Buck V. Morrossis, 260 P.2d 
270. 114 C.A.2d 461. 

3. Ohio.—Tood v. Daly, 174 N.B. 
779, 37 Ohio App. 674. 

4. Ky.—Montgomery v. Koch, 261 

S.W.2d 235—House v. Craig Real¬ 
ty Co., 262 S W. 1083, 203 Ky. 697, 
followed in Rouse’s Adm’r v. Mc¬ 
Donald, 262 S.W. 1086, 203 Ky. 
702. 

4 C.J. p 667 note 26. 

Where defendant was properly 
served, he cannot, on appeal, con¬ 
test the judgment entered except as 
to the sufficiency of the cause of ac¬ 
tion stated in the declaration. 

Ill.—Seither & Cherry Co. v. Board 
of Education of District No. 15, 
Town of La Harpe, 283 Ill.App. 
392. 

5. U.S.—In re Mercury Elngineering, 

D. CCal., 68 F.Supp. 376. 

Cal.—Price v. Price, 296 P.2d 489, 140 
C.A. 2d 816—Reed Orchard Co. v. 
Yolo County Super. Ct., 128 P. 9, 
18, 19 C.A. 648. 

Lester v. Beer, 168 P.2d 998, 74 
Cal.App. 2d Supp. 984. 

Direct attack 

On appeal from a default judg¬ 
ment against the garnishee in his 
proper name when he had been cited 
and served with process addressed 
to one of another name or initials, 
the proceeding was a direct attack 
on the judgment and not an attack 


in equity under a charge that the 
Judgment was void. 

Tex.—^Zimmerman v. First Nat. Bank 
of Bowie, Clv.App., 236 S.W.2d 720, 
error refused no reversible error. 

6. Tex.—Beard v. Smith, Clv.App., 
186 S.W.2d 886, error dismissed, 
judgment correct—Fenstermaker v. 
City of San Antonio, Clv.App., 283 
SW. 883, affirmed. Com App., 290 
S W. 632—Jenness v. First Nat. 
Bank, Clv.App., 256 SW. 634. 

7. Ala.—City of Birmingham v. 
Goolsby, 160 So. 322, 227 Ala. 421. 

Pla—Matthews v. Wllkerson, 182 So. 
439, 132 Fla. 763—Minick v. Mln- 
Ick, 149 So. 483, 111 Fla, 469—Ra- 
binowitz v. Houk, 129 So 601, 100 
Pla. 44—Kissimmee Everglades 
Land Co. v. Carr, 102 So. 336, 88 
Pla. 387. 

Tex.—Beard v. Smith, Civ App., 136 
S W 2d 886, error dismissed, judg¬ 
ment correct. 

4 C J. p 667 note 32. 

Defect la return date of summons 

is reviewable. 

Miss—Loving v. First Nat. Bank, 
168 So. 908, 172 Miss. 16. 

8. Idaho—Smith v. Peterson, 169 P. 
290, 31 Idaho 34. 

9. Idaho.—Smith v. Peterson, supra. 
4 C.J. p 667 notes 80, 31. 

10. Neb.—American Bank v. Hand, 
80 N.W. 908, 69 Neb. 273. 

Procedural errors 

Tex.—Knight v. Sledge Mfg. Co., Civ. 
App., 144 S.W.2d 607, error dis¬ 
missed. 

Proceedings before master 

Ill.—^Watson V. Hobson, 81 NB.2d 
886, 401 111. 191, 7 A.L.R.2d 1166. 
10.6 Tex.—Johnson v. Brown, Civ. 
App., 218 S.W.2d 817, error refused 
no reversible error. 

11. 111.—Pacyna v. Bliss, 180 Ill. 
App. 861. 

18. Tex.—San Antonio Paper Co. v. 
Morgan, Clv.App., 63 S.W.2d 661— 
Southwestern Surety Ins. Co. v. 
Gulf, T. & W. Ry. Co., Clv.App., 
196 S.W. 276, error refused. 
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to a determination of the correctness or incorrect¬ 
ness of the decision^* and whether there was suffi¬ 
cient evidence to support the order^^® or findings of 
the lower court.i*-i® It may involve only the ques¬ 
tion of whether a meritorious defense was prima 
facie shown in support of the motion to vacate, 
or whether the lower court abused its discretion;^® 
but the review does not extend to subsequent or¬ 
ders or proceedings^® or, except as to jurisdictional 
questions,!^ to the original judgment^® or proceed¬ 
ings prior thereto.!® 

On appeal from an order opening or refusing to 
open a judgment by confession, the review is gen¬ 
erally limited to a consideration of the pleadings^®-® 
and the facts as they appeared in the record;!®!® 
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but, where a petition to open is promptly filed after 
the entry of such judgment, the basic legality of it 
will be examined, even though the question was 
not presented in the pleadings.!®-!® 

§ 1468. -On Appeal from Judgments of 

Dismissal or Nonsuit 

The scope of review on appeal from a Judgment of dis¬ 
missal depends on the stage of the action at which the 
dismissal was made and the ground therefor. Where the 
appeal is from a judgment of nonsuit, the review extends 
and Is limited to the rulings or decisions which superin¬ 
duced the nonsuit. 

Where the appeal is from a judgment of dismissal, 
the scope of the review may depend on whether 
the dismissal was on the pleadings,®® for want of 


13. Ala.—^National City Bank of Mo¬ 
bile V. Barret, 106 So. 168, 214 Ala. 
35. 

Ariz.—Burbage ▼. Jedllcka, 884 P. 82. 

27 Atiz 426. 

Ga—Maynard v. Luton, 146 S.B. 640, 
30 Ga App. 242. 

Kan.—Herd v. Chambera, 122 P.2d 
784. 155 Kan. 66. 

La.—Mouton v. First Nat. Life Ins. 

Co., App., 177 So. 431. 

Mont.—Kosonen v. Waara, 285 P. 

668, 87 Mont. 24. 

4 C J p 667 note 34. 

18.B Cal.—Byrnes v. Johnson, 292 
P 2d 1. 138 A.2d 443. 

13.10 K.C.—Sanders v. Chavis, 90 8. 
£.2d 749, 243 N.C. 880. 

14. Ill.—Mahnke v. Harmon, 208 Ill. 
App. 153. 

Minn.—Mannheimer Bros. v. Kansas 
Casualty & Surety Co., 180 N.W. 
229. 147 Minn. 350. 

Mo.—Cherry v. Wertheim, App., 25 
S.W.2d 118. 

16. Cal.—Gordon t. Harbolt, App., 
281 P. 1048. 

Okl —Shuler v. Vlger, 229 P. 280, 103 
Okl. 129. 

Pa.—Orient Building: & Loan Ass'n 
V Freud. 148 A. 841, 298 Pa. 431— 
Massey v. Massey, 110 A. 841, 267 
Pa 239. 

Boope held too limited 
In an application for a rehearing: 
under the four-months statute in or¬ 
der to set aside a default Judg:ment, 
the court of appeals erred in limit¬ 
ing: its review of action of trial 
court in denying petition to question 
of abuse of discretion. 

Ala.—Marshall County v. Critcher, 
17 So.2d 540, 245 Ala. 857. 

16. Iowa.—Jean v. Hennessy, 87 N. 
W. 771, 74 Iowa 848, 7 Am.S.R. 
486. 

Where the first order was valid aad 

final all subsequent orders were void 
and the question on appeal is not 
whether the first or last order was 
right or wrong. 


Cal.—Vale v. Maryland Casualty Co., 
281 P. 1068. 101 C.A. 699. 

Validity of appeal bond 
Md.—Stansbury v. Keady, 29 Md. 
361. 

17. Cal.—McGinn v. Rees, 165 P. 
62, 33 C.A. 291. 

Okl.—Hunter v. National Bank of 
Hastings, 241 P. 186, 113 Okl. 220 
—Eagle Loan & Investment Co. v. 
Turner, 241 P. 138, 113 Okl. 251. 

18. Ariz—Garden Development Co. 
V. Carlaw, 263 P. 625, 83 Ariz. 232. 

Nev—Price v. Brimacombe, 72 P.2d 
1107, 58 Nev. 166, rehearing denied 
76 P.2d 734, 68 Nev. 156. 

4 C.J. p 667 note 36. 

19. Alleged error at trial 

Ill.—Carl V. Loftus, 166 Ill.App. 429. 
Defects in declarationi complaint, or 
statement of claim 

Cal.—Gordon v. Harbolt, App., 281 P. 
1048. 

Ill.—Viedenschek v. Johnny Perkins 
Playdium, 49 N.E.2d 339, 319 Ill. 
App, 623—Lynn v. Multhauf, 279 
Ill App. 210. 

Nev—Price v. Brimacombe, 72 P.2d 
1107, 68 Nev. 166, rehearing denied 
75 P.2d 734, 58 Nev. 166. 

Pa.—Casper v. Rose, 157 A. 25, 103 
Pa.Super. 364. 

4 C.J. p 667 note 87. 

Defenses 

Idaho.—Pauley ▼. Salmon River 
Lumber Co., 264 P.2d 466, 74 Ida¬ 
ho 483. 

S.C.—Rutledge v. Junior Order of 
United American Mechanics, 193 
S.E. 484, 185 S.C. 142. 

Denial of motion for oontinnanoe 
Ind.—Cooper v. Farmers* Trust Co., 
146 N.E. 886, 82 Ind.App. 442. 

19.5 Pa.—Peoples First Nat. Bank & 
Trust Co. V. Gaudelli, 110 A.2d 900, 
177 Pa.Super. 212—^Associates Dis¬ 
count Corp. V. Kelly, 82 A.2d 689, 
169 Pa.Super. 74. 

Admissions in answer to petition 

Where no testimony was taken in 
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trial court, by depositions or other¬ 
wise, on petition to open Judgment, 
but plaintifts in their answer to the 
petition admitted certain facts, ques¬ 
tion, on appeal, was whether, in 
view of those admissions, trial court 
was Justified in opening the Judg¬ 
ment. 

Pa.—Bonebrake v. Koona, 6 A.2d 184, 
333 Pa. 443. 

19.10 Pa.—Lloyd v. Jacoby, 89 A.fd 
525, 166 Pa.Super. 106—Guadiere v. 
Simeone, 29 A.2d 702, 161 Pa.Super. 
65. 

19.15 Pa.—^Associates Discount 
Corp. V. Kelly, 82 A.2d 689, 169 
Pa.Super. 74. 

20. Cal.—Pianka v. State. 293 P.2d 
458, 46 C.2d 208. 

Colo—Sun Indem. Co. of N. T. v. 
Landis, 201 P.2d 602, 119 Colo. 191 
—Dominion Oil Co. v. Lamb, 149 
P.2d 660, 112 Colo. 420—People ex 
rel. Knott v. City of Montrose, 186 
P.2d 1040. 109 Colo. 487. 

Md—Miller v. Miller, 68 A.2d 678, 
188 Md. 667. 

N.Y.—Fiore v. City of New York. 10 
N.Y.S2d 196, 256 App.Div. 293. 
N.M.—Eyring v. Board of Regents of 
New Mexico Normal University at 
Las Vegas. 277 P.2d 660, 69 NJd. 
8 . 

Only question of pleading con¬ 
fronts the appellate court. 

Ariz.—^American Federation of Labor 
V. American Sash & Door Co., 189 
P.2d 912, 67 Ariz. 20, a/Rrmed 69 
set. 258, 835 U.S. 638, 93 LuBd. 
222, 6 A.L.R.2d 481. 

Ill.—Clark V. Bentley. 76 N.B.2d 488, 
898 Ill. 635—Moulopouios v. North¬ 
ern Trust Co., 60 N.E.2d 737, 884 
Ill. 41, transferred, see 66 N.B.2d 
876, 323 IlLApp. 439. 

Ky.—City of Newport v, Rawlings, 
168 S.W.2d 12. 289 Ky. 208. 

Minn.—Royal Realty Co. v. Levln» 
69 N.W.2d 667, 244 Minn. 288. 

Mo.—Boyer v. Quidicy Marble, Ter- 
razzo & Tile Co.. 246 S.W.2d 742. 
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K*J.—-Lentlnl v. Town of Montclair, 
6 A.2d 692. 122 N.J.Law 866. 

K.T.—^Mallory Aasoclates v. Barv- 
Ihr Realty Co., 90 K.B.2d 468, 800 
N.Y. 29f. 16 A.L.R.2d 1198, rearffu- 
ment denied 91 N.B.2d 881, 800 N. 
T. 680—^U. S. V. President and Di¬ 
rectors of Manhattan Co., 18 N.E. 
2d 618, 276 N.Y. 896, rearffument 
and motion denied 14 N.B.2d 888, 
277 N.Y. 671. 

Holmes v. Underwood 6b Under¬ 
wood. 233 N.Y.8. 168. 226 App.Div. 
860. 

Tex.—Currie v. Wall, Clv.App., 211 
S.W.2d 964. reversed on other 
grounds 218 S.W.2d 816. 147 Tex. 
127. 

Merits of oaso 

Merits of case are not involved and 
cannot be decided. 

Cal.—^Mears v. Crocker First Nat. 
Bank of San Francisco. 191 P.2d 
601, 84 aA.2d 687. 

CSolo.—Boggs V. McMickle, 206 P.2d 
824. 120 Colo. 68. 

lU.—Krom v. Public Utilities Serv¬ 
ice. 48 N.B.2d 646. 818 Ill.App. 639. 
Iowa.—^Mahaffa v. Mahafla, 298 N.W. i 
916, 280 Iowa 679. 

Ky.—City of Shelbyville v. Hall. 276 
S.W. 987, 210 Ky. 880. 

Lsl— Pitre V. Peltier, 79 So.2d 746. 
227 La. 478—^Board of Com’rs of 
Orleans Levee Dlst. v. Shushan, 2 
8o.2d 86. 197 La. 698. 

Chamberlain v. Bruce Furniture 
Co.. App., 29 So.2d 188—^Hinton v. 
Louisiana Central Lumber Co., 
App., 142 So. 616. 

Mich.—Hubbard v. Board of Trus¬ 
tees of Retirement System, 28 N. 
W.2d 186. 316 Mich. 18. 

Mo.—^Hom V. Owens, 171 S.W.2d 586. 
Wyo.—Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 21 P.2d 834. 
46 Wyo. 266. 

Objeetion taken by deasuirrer 

<1) An appeal from a judgment of 
dismissal on demurrer raises only a 
Question as to the sufficiency of the 
pleading or its amendment. 

OaL—Williams v. Smith, 274 P.2d 
204, 127 C.A.2d 607—Plxweve Air¬ 
craft Co. V. Greenwood. 141 P.2d 
988. 61 CA.2d 21. 

Ky.—Citizens Bank v. Rowan Coun¬ 
ty Board of Education, 118 S.W.2d 
704, 274 Ky. 481. 

Mont.—Krueger v. Morris, 107 P.2d 
142, 110 Mont. 669. 

Neb.—Buford v. Dahlke, 62 N.W.2d 
262. 168 Neb. 89—^Noble v. City of 
Lincoln, 48 N.W.2d 678, 163 Neb. 
79. 

Nev.—Jensen v. Reno Central Trades 
A Lnbor Council. 229 P.2d 908, 68 
Nev. 269. 

(2) Questions as to evidence, as 
to proper parties, or as to the truth 
of allegations contained In the plead- ! 
Ing will not be considered on appeal 
fr om a judgment of dismissal on 
demurrer, i 


Ky.—Citizens Bank v. Rowan Coun¬ 
ty Board of Bducatlon, 118 S.W.2d 
704, 274 Ky. 481. 

Md.—Besche v. Murphy, 69 A.2d 499, 
190 Md. 639. 

Okl.—State ex rel. Lockhart v. Board 
of Com'rs of Lincoln County, 173 
P.2d 726, 197 Okl. 606. 

Wyo.—Thompson v. Searl, 301 P.2d 
804. 

(8) Rulings on demurrers may be 
reviewed where the dismissal fol¬ 
lowed such rulings and a refusal to 
plead further. 

Ky.—Clark v. Cincinnati, N. O. & T. 
P. Ry. Co.. 79 S.W.2d 704, 258 Ky. 
197. 

(4) The duty of the court, on ap¬ 
peal from a judgment of dismissal 
after sustaining a demurrer to the 
complaint in a death action, is to de¬ 
termine whether the legally admit¬ 
ted facts admit of an inference that 
defendant was negligent. 

Cal.—Brown v. Southern California 
Edison Co., 7 P.2d 770, 120 C.A. 
102 . 

(6) On appeal from judgment ofj 
dismissal following sustaining of de- | 
murrer without leave to amend, re¬ 
spondents could not rely for affirm¬ 
ance on grounds specified in the spe¬ 
cial demurrer. 

I Cal.—Grier v. Ferrant. 144 P.2d 631. 
62 C.A.2d 306. 

^ (6) The reviewing court cannot 
'consider the sufficiency of the com¬ 
plaint, dismissed because not stat¬ 
ing a cause of action, as against a 
special demurrer for defect of par¬ 
ties. 

Cal.—Mix v. Yoakum, 254 P. 667, 200 
C. 681. 

(7) Where the complaint was ob¬ 
jected to by demurrer, the stating 
of the same cause of action in differ¬ 
ent counts is not before the appel¬ 
late court. 

Wash.—Coleman v. St. Paul A Taco¬ 
ma Lumber Co., 188 P. 632, 110 
Wash. 269. 

Objeetioii taken by motion or excep¬ 
tion 

(1) Where the ground of a motion 
to dismiss should have been raised 
by demurrer, the question will be de¬ 
cided as on demurrer. 

Mass.—Rothstein v. Commissioner of 
Banks. 166 N.E. 7, 268 Mass. 196. 

(2) In determining correctness of 
ruling striking plea of res judicata 
on motion, only question is whether 
plea was good in substance, since a 
motion to dismiss can reach no fur¬ 
ther than a general demurrer. 

Ga.—Carten v. Loveless. 16 S.E.2d 
711, 192 Ga. 716. 

(8) On appeal from ruling sus¬ 
taining defendants’ exceptions to pe¬ 
tition and dismissing plaintiff's suit, 
the sole question presented Was 
plaintiff's right to file and prosecute 
suit. 


Tex.—^Franks v. Krohn, ClvJl 4 >p., 164 
8.W.2d 629, error refused. 

(4) On appeal from judgment dis¬ 
missing suit on exceptions of no 
cause and no right of action, sole 
question for determination is wheth¬ 
er petition states cause or right of 
action. 

lA.—Conner v. Lake, 82 So.2d 824, 
228 La. 386. 

Bismissal on snstainlng plea of 
abatement 

The appellate court has jurisdio- 
tion of the question raised by dis¬ 
missal of a suit on sustaining a plea 
of abatement going to one paragraph 
of the petition only, although oth¬ 
ers, the sufficiency of which was not 
passed on, attempted to set up an¬ 
other cause of action. 

Tex.—^Hawley v. Warllck, ClvA.pp., 
267 S.W. 332. 

Bismlssal for failnre to amend or 
make more speolflo 

(1) Plaintiff's appeal from a judg¬ 
ment of dismissal, entered after his 
noncompliance with a ruling sustain¬ 
ing defendant’s motion to make the 
petition more specific, presents alleg¬ 
ed error in the ruling on such mo¬ 
tion. 

Iowa.—^Depping v. Hansmeler, 208 N. 
W. 288. 202 Iowa 814. 

(2) Defendant’s motion to make 
more definite and certain did not 
present issue of whether petition 
stated a cause of action, and hence 
such issue was not presented to su¬ 
preme court on appeal from judg¬ 
ment of dismissal entered when 
plaintiff refused to plead further 
after motion was sustained. 

Mo.—Hartvedt v, Harpst. 178 S.W.2d 

66 . 

Ohio.—Squire v. Guardian Trust Co., 
66 N.E.2d 661, 88 Ohio App. 87. ap¬ 
peal dismissed 66 N.E.2d 806, 143 
Ohio St. 616. 

(3) An appeal from a judgment 
of dismissal on failure to amend 
pleadings must be determined from 
the condition of the case when a 
plea in abatement or demurrer was 
sustained. 

Mo.—Boudreau v. Rlverland Levee 
Diet., 184 S.W.2d 403. 

Tex.—Wende v. Goza, Civ.App., 26 S. 
W.2d 184. 

(4) Questions of fact are not prop¬ 
erly before reviewing court on an 
appeal from judgment of dismissal 
after the sustaining of an exception 
and a failure to amend, reviewing 
court being limited to a determina¬ 
tion of whether exception was prop¬ 
erly sustained and whether judg¬ 
ment of dismissal was correct. 
Tex.—Hazlitt v. Provident Life A 

Acc. Ins. Co.. Civ.App., 212 S.W. 2d 
1012, affirmed 216 S.W.2d 806, 147 
Tex. 426. 

(6) Also, where plaintiff, after de¬ 
murrer to complaint had been sus¬ 
tained, did not offer to amend com* 
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jurisdiction,**■ for lack of legal capacity to sue,** able.**** Furthermore, the scope of the review may 
for want of prosecution,** for failure to pay be affected by the stage of the action at which the 
costs,** or because the action was not maintain^ dismissal was made;** the questions for review 


plaint so aa to seek recovery asalnet 
trustee as suoh instead of against 
trustee personally, questions of 
whether such amendment could have 
been made and whether district court 
other than that having Jurisdiction 
over trust estate would have Juris¬ 
diction of cause stated by amended 
complaint were not before supreme 
court on appeal from Judgment of 
dismissal. 

Mont.—Tuttle v. Union Bank & 
Trust Co., 119 P.2d 884, 112 Mont. 
668, 189 A.L..R. 127. 

Pavtioiilar pleadings 

(1) On appeal from orders and 
Judgment sustaining a plea puis dar¬ 
rein continuance, the sufficiency of 
the declaration Is not open to con¬ 
sideration. 

111.—^Allman v. Kelly, 240 Ill.App. 
877. 

(2) Also, the sufficiency of the 
original complaint will not be con¬ 
sidered on appeal from a Judgment 
of dismissal rendered on demurrer 
to a subsequent complaint, in the ab¬ 
sence of an appeal from the order 
sustaining the demurrer to the first 
complaint. 

S.C.—Powell V. Adams, 126 S.E. 436, 
181 S.C. 48. 

(8) On appeal from order dismiss¬ 
ing suit, appellate court cannot de¬ 
termine whether amended petition 
was departure from cause of action 
stated in original petition. 

Mo.—^Braun v. Graham, App., 211 S. 
W.2d 494. 

(4) In reviewing dismissal of bill, 
answer should be disregarded and 
bill considered as on demurrer. 

Tenn.—Darwin v. Town of Cooke¬ 
ville, 97 S.W.2d 888, 170 Tenn. 608. 

(6) Ordinarily, on appeal from an 
order dismissing a cross pleading, 
only the sufficiency of that pleading 
may be considered. 

Cal.—Merchants Ice & Cold Storage 
Co. V. Globe Brewing Co., 167 P.2d 
503, 78 C.A.2d 828. 

Ill.—Stelllng V. Stelling, 168 N.E. 
718, 823 III. 122. 

N.T.—-Lio Dolce v. U. S. Fidelity & 
Guaranty Co., 282 N.Y.S. 657, 226 
App.Div. 883. 

(6) However, a complaint in in¬ 
tervention, referring to, and adopt¬ 
ing admitted facts disclosed by, the 
original pleadings, and interveners* 
counsel's request, on the hearing of 
defendants' motion to dismiss, for 
final Judgment for interveners on the 
pleadings, amount to a submission 
of the cause on the pleadings by all 
the parties, and requires that the en¬ 
tire record be searched by the su¬ 
preme court on appeal by Interven- 


I ers from a Judgment of dismissal 
I against them. 

Wash.—Smith v. Smith, 218 P. 1» 
128 Wash. 671. 

(7) A dismissal of a petition aft¬ 
er the sustaining of a demurrer 
thereto carries with it a cross peti¬ 
tion which does not state an inde¬ 
pendent cause of action and an ap¬ 
peal brings up the entire cause. 

Ohio.—Cleveland Trust Co. v. Brown, 

17 Ohio Clr.Ct.,N.S., 304. 

(8) On appeal from an order of 
dismissal on a plea of res Judicata 
to an amended complaint, the ruling 
of the court sustaining a demurrer 
to the original complaint, duly ex¬ 
cepted to, may be reviewed. 

Ark.—Bush v. Prescott, etc., R. Co., 
89 S.W. 86, 76 Ark. 697. 

21. Merits of case 

(1) Merits of the case cannot be 
considered. 

Ga.—Baggett v. Linder, 68 S.E.2d 469. 
208 Ga. 590. 

Ill.—People ex rel. Barrett v. Pon 
Du Lac State Bank, 33 N.E.2d 714, 
310 Ill.App. 28. 

Tex.—^Watson v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 
173 S.W.2d 367—Ward County Irr. 
DIst. No. 1 V. Western Union Tele¬ 
graph Co.. Civ.App., 254 S.W. 1114. 

(2) However, the appellate court 
may consider merits of cause on ap¬ 
peal from interlocutory decree, es¬ 
pecially where it not only denies 
temporary relief, but dismisses suit 
for want of equity. 

Pa.—Commonwealth ez rel. Shuma¬ 
ker V. New York & Pennsylvania 
Co.. 79 A.2d 439, 367 Pa. 40. 

RI.—^Higgins V. Green, 185 A. 686, 
51 H.I. 330. I 

Want of oqulty 

(1) On appeal from decree dis¬ 
missing complaint for want of equi¬ 
ty, plaintiffs cannot raise questions 
not presented by them to chancellor 
at hearing in court below. 

Ill.—^Wachta v. Judson, 67 N E.2d 
759, 324 I11.APP. 231. 

(2) On appeal from order dismiss¬ 
ing bill, only questions before appel¬ 
late court are whether plaintiff has 
an adequate remedy at law and, 
whether well-pleaded allegations of 
material facts sufficiently set up 
grounds for relief cognizable in equi¬ 
ty. 

Mich,—-Mahon v. Sahration, 17 N.W. 
2d 763, 310 Mich, 663—Oreland 

Equipment Co. v. Copco Steel & 
Engineering Corp., 16 N.W.2d 646, 
310 Mich. 6—Janesick v. Osbon, 9 
N.W.2d 690, 306 Mich. 500. 

Mo.—City of St. Louis v. Whitley, 
283 S.W.2d 490—^Jacobs v, Jacobs. 
272 S.W.2d 185. i 
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Rhodes V. Rhodes* Satate» App., 
246 S.W.2d 98. 

(8) On appeal from dismissal of 
petition or bill of complaint in equi¬ 
ty, the question presented is wheth¬ 
er petition or bill contains any equity 
and not whether the plaintiff is en¬ 
titled to all of the relief demanded* 
Fla.—^Lykes Broa v. Board of Com'rs 
of Everglades Drainage Dist., 41 
So.2d 898, followed in 41 So.2d 901. 
Iowa.—State ex rel. Weede v. Iowa 
Southern Utilities Co. of Dela¬ 
ware, 2 N.W.2d 372, 231 Iowa 784, 
modified on other grounds 4 N.W. 
2d 869. 

(4) On appeal from a decree dis¬ 
missing a bill for want of equity, 
an objection taken to the bill by de¬ 
murrer cannot be considered. 

Ala.—Jones v. Bright, 37 So, 79, 140 
Ala. 268—Sellers v. Sellers, 35 Ala. 
235. 

4 C.J. p 667 note 41. 

(5) Questions of law presented by 
demurrer, but not decided by the 
chancellor, will not be decided by the 
supreme court. 

Miss.—Miller v. White, 133 So. 144, 
160 Miss. 82. 

22. Merits will not be considered. 
Ky.—Wagner v. Wallingford, 78 S.W. 

2d 826, 267 Ky. 477. 

Fleadlags and aflUlavlts oonsldered 
Ill. — Robb V. Eastgate Hotel, 106 N. 
E.2d 848, 347 Ill.App. 261. 

23. Merits will not be considered. 
N.Y.—Seraftni v. Stento, 81 N.Y.S.2d 

20, 262 App.Div. 590. 

Only question is whether the dis¬ 
missal was proper. 

Ill.—Bpley V. Epley, 160 N.B. 118, 
328 Ill. 682. 

Mass.—Cheney v. Boston ft M. R. 

Co., 141 N.E. 602, 246 Mass. 602. 

4 C.J. p 667 note 46 [e]. 

24. Change of venue is not review- 

able. 

Iowa.—Smith v. Yager, 50 N.W. 224, 
86 Iowa 706. 

24.5 Only question is whether the 
action was maintainable. 

Colo.—Boxberger v. State Highway 
Dept., 260 P.2d 1007, 126 Colo. 488. 

25. N.C.—Pritchard v. Williams, 101 
S.B. 86, 178 N.C. 444. 

Order vacating Judgment previously 
entered 

When an order of dismissal was 
voluntarily entered, on an appeal 
therefrom an order vacating a Judg¬ 
ment previously entered and allow¬ 
ing an amendment may be reviewed. 
Wash.—^Dane v. Daniel, 68 P, 446, 28 
Wash. 156. 



I 1468 APPEAL 4^ ERROB 5 C.J.& 

may differ accordingly as dismissal was before the i ease,^^ on the making of an award,^ or in the final 
taking of any evidence,at the close of plaintiffs | judgment or decree.^^ 


aa. Wlier* o1>J«otiOB to tho latro- 
duotloa of any oTldenoo WM snstaln- 

•d« the sufficiency of the complaint 
is the question to be determined on 
dmwl. 

Cal.—Tullis T. Title Guarantee & 
Trust Co., 64 P.2d 66, 111 C.A.2d 
891. 

Motion directed to opealny statement 

^ Where parties in action to obtain 
injunction and damages stipulated 
that evidence offered at injunction 
hearing was to be considered In de¬ 
termining damages, but court, after 
trial of damage question, entered or¬ 
der of dismissal on defendant's mo¬ 
tion directed to plaintiff’s opening 
statement, appellate court could not 
pass on issues of fact presented by 
evidence. 

Colo.—shore ▼. Denver Bldg. A 
Const. Trades Council, 263 P.2d 
816, 128 Colo. 424. 

Mottos treated as demurrer 

On appeal from a dismissal of a 
complaint on a motion made before 
the taking of any evidence, the ques¬ 
tion must be treated as though it 
was presented on a demurrer based 
on the ground that the complaint 
did not state facts sufficient to con¬ 
stitute a cause of action. 

N.Y.<—Baccelll v. New England Brick 
Co., 122 N.T.S. 866, 138 App.Dlv, 
666—Knleriem v. New York Cent, 
etc., R. Co.. 96 N.Y.S. 602, 109 App, 
Div. 709—Hinds v. Fishkill, etc., 
Equitable Gas Co., 88 N.Y.S. 954, 
96 App.Div. 14. 

4 C.J. p 667 note 43. 

87. Mich.—Schwarts v. Tuchman, 
206 N.W. 140, 232 Mich. 345. 

Motion for nonsuit treated as mo¬ 
tion to dismiss 

Colo.—Shearer v. Snyder, 171 P.2d 
663. 115 Colo. 232. 

Buttoienoy of evidence to make pri¬ 
me facie case 

(1) Ordinarily, the sole question 
Is whether plaintiff made out a pri¬ 
ms facie case. 

N.Y.—Flamer v. City of Yonkers, 127 
N.E.2d 838. 809 N.Y. 114. 

Gries V. Long Island Home, 83 N. 
T.S.2d 728, 274 App.Div. 938—First 
;Nat. Bank v. Level Club, 272 N.Y. 
S. 273, 241 App.Div. 433. 

Wash.—Richards v. Kupplnger, 278 
P.2d 395, 46 Wash.2d 62—Weidlich 
V. Independent Asphalt Paving Co., 
162 P. 641. 94 Wash. 896. 

(2) On appeal from a Judgment 
of dismissal entered after a nonsuit 
In a case tried to a Jury, test is 
whether there is any evidence or 
reasonable inference from evidence 
which will sustain plaintiff's case, 
but this test may or may not apply 
in a case tried to the court. 


Wash.—^Richards v. Kupplnger, 278 

P.2d 396, 46 WaBh.2d 62. 

(3) On review of decree sustain¬ 
ing defendant's motion, made at 
close of complainant’s evidence, to 
dismiss bill, the appellate court 
would consider only evidence intro¬ 
duced by complainant. 

Miss.—Bethea v. Mullins, 85 So.2d 

452. 

(4) The facts are not reviewed, ex¬ 
cept to ascertain whether a cause of 
action was proven, and the decision 
on that question is one of law only 
N.Y.—Thomson v, Meyercord Co., 174 

N.Y.S. 782. 

(5) So. on appeal from Judgment 
of dismissal entered after granting 
of motion for nonsuit, reviewing 
court would not determine issues of 
fact, and would only consider ques¬ 
tions of law whether granting of 
motion for nonsuit and exclusion of 
certain evidence was error. 

Cal.—^Horsman v. Maden, 120 P.2d 

92. 48 C.A.2d 635. 

(6) Where the motion to dismiss 
at the close of plaintiff’s case did 
not state any grounds and it was 
granted without comment, but tht 
only testimony admitted is totally 
insufficient to show any such con¬ 
tract as is alleged in the complaint, 
it is fair to assume that the com¬ 
plaint was dismissed on this ground 
and "the only question which should 
therefore be considered on this ap¬ 
peal is whether the trial Justice, by 
erroneous exclusion of evidence, pre¬ 
vented the plaintiff from showing 
such a contract.” 

N.Y.—Glassman v. Rubin, 150 N.Y.S. 

536, 537. 

Theory 

On appeal from a Judgment dis¬ 
missing the complaint at the close 
of plaintiff’s case on the theory that 
the evidence showed that plaintiff 
attorney, at time of his alleged em¬ 
ployment by defendant, represented 
a company whose interests were ad¬ 
verse to those of defendant, ques¬ 
tions put in issue by the answer as 
to whether a contract of employment 
was ever entered into, and whether 
plaintiff rendered legal services of 
the value claimed, are not before the 
appellate court. 

N.Y.—Field v. Moore, 178 N.Y.S. 842, 

189 App Div. 709. 

28. limited rsvisw 

Where a common-law submission 
to arbitration provided for dismissal 
of the suit on the making of an 
award, the court lost Jurisdiction, 
except to order a dismissal of the 
suit when the award was made, and 
the appellate court has no power on 
appeal from the Judgment of dis¬ 
missal to modify the award, since it 
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formed no part of the Judgment ren¬ 
dered. 

Cal.—^Alameda County Water Dlst. v. 
Spring Valley Water Co., 227 P. 
953, 67 C.A 533. 

88. W.Va.—Gaymont Fuel Co. v. 
Price, 79 S.E.2d 96, 138 W.Va. 980. 

Dismissal with or without prejudice 

(1) On appeal from Judgment dis¬ 
missing petition with prejudice for 
failure to state cause of action, re¬ 
viewing court would consider all 
facts set out in petition and attach¬ 
ed exhibits. 

Mo.—Moffett V. Commerce Trust Co., 
283 S.W 2d 691, certiorari denied 
76 S.Ct. 647, 850 U.S. 996, 100 L.Ed. 
861, rehearing denied 76 S.Ct. 778, 
361 U.S. 928, 100 L.Ed. 1458. 

(2) The entire merits of the cause 
as it was presented to the lower 
court for final disposition and Judg¬ 
ment are before the appellate court 
on appeal from a final order dismiss¬ 
ing the action with prejudice. 

Wyo.—Enos v. Keating, 255 P. 1, 86 
Wyo. 318. 

(3) The entire case is before the 
court, on an appeal from a decree 
dismissing the bill without preju¬ 
dice to further proceedings in the 
bankruptcy court, where the evidence 
had been taken by a commissioner, 
and no question of the credibility of 
witnesses was in issue. 

Mass.—Sutcliffe v. Cawley, 132 N.B. 
406, 240 Mass. 231. 

(4) On appeal from a Judgment 
which dismissed without prejudice 
all issues not affirmatively disposed 
of and which, as to such dismissed 
issues, is final in an appealable sense, 
although not for purposes of res Ju¬ 
dicata, the reviewing court will not 
pass on the merits of such issues, as 
they have not been disposed of on 
their merits by the lower court. 

Tex.—^Winter Garden Land Co. v. 

Zavalla-Dimmit Counties Water 
Improvement Dlst. No. 1, Civ.App., 

6 S.W.2d 606. 

riadlags of fact 

(1) Failure to make any finding of 
fact, in a case tried by the court 
without a Jury, necessitates a review 
by the appellate court of all fact 
questions on which the decision could 
rest. 

Iowa.—Dodge v. Grain Shippers' Mut 
Fire Ins. Ass’n, 167 N.W. 965, 176 
Iowa 316. 

(2) On appeal from decree of dis¬ 
missal entered pursuant to finding 
that testatrix intentionally omitted 
to provide for children in will, the 
question was whether children had 
sustained the burden of showing 
that such finding was clearly erro¬ 
neous. 
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Where the dismissal was panted on the motion of 
a member of an unincorporated association which 
was one of two defendants, the only question which 
he can raise, to sustain the dismissal, is that the 
association is not suable in its own name; other 
questions, which could be presented only by de¬ 
murrer or objection by one or both defendants to the 
bill, do not arise.^o Where the order of dismissal 
does not designate the grounds therefor, all issues in 
the motion to dismiss are subject to review.*®® 
Nothing is presented for review where the dis¬ 
missal was without objection and plaintiff’s counsel 
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consented to an order denying a rehearing.** 

The review of the denial of a motion to dismiss 
does not extend beyond the questions which were 
or could be presented on the motion,** and where the 
lower court did not pass on the merits of the case, 
the reviewing court may not do so,***® 

On appeal from an order setting aside a judg¬ 
ment of dismissal, the appellate court will not con¬ 
sider issues of fact determinable by the trial 
court,*or questions not passed on, or determined 
by, the trial court.**-^® The merits of an applica- 


Me.—^Walton v. Roberta, 89 A.2d 666, 
141 Me. 112. 

(3) Whether equitable relief; 
should be granted on Andinga of the 
master is reviewable. 

Mass.—American Stay Co. v. Dela¬ 
ney, 97 N.E. 911. 211 Maas. 229, 
Ann.Cas 1913B 609. 

Oronads stated In demnrrsr 

On appeal from Anal dismissal of 
bill appellate court would conAne its 
consideration of demurrers to bill to 
the around stated in demurrers. 

Mass.—Kenyon v. City of Chicopee. 
70 N.E 2d 241, 820 Mass. 628. 175 
A.L.R. 430. 

Questions Improperly considered in 
lower court 

Even though they were considered 
in the lower court, questions which 
may properiy be raised only in con¬ 
demnation proceedings will be laid 
aside on appeal from a Anal decree 
dismissing a bill to abate a public 
nuisance. 

Pa.—City of Johnstown v. Fearl, 176 
A. 20, 317 Pa. 154. 

Pro forma decree 

PlaintllT’s appeal from a Anal de¬ 
cree of dismissal, rendered pro for¬ 
ma and without a hearing, on the 
pleadings, the master's report, and 
exceptions of the parties Aled there¬ 
to carries up the whole case, and de¬ 
fendants' exceptions to the report 
are available for consideration. 

Vt.—Cooley v. Hatch, 99 A. 784, 91 
Vt. 128. 

Appeal from second judgment 

In an action wherein defendant ad¬ 
mitted certain liability, the court 
rendered Judgment for plaintiff for 
the amount of the admitted liability, 
and later, without notice to plaintiff, 
rendered Judgment vacating the pre¬ 
vious Judgment and dismissing the 
complaint, an appeal from the sec¬ 
ond Judgment brings up the entire 
record for review. 

N.r.—Fontana v. Tompkins-Kiel 

Marble Co., 168 N.Y.S. 144. 

30. Misa—^Varnado v, Whitney, 147 
So. 479. 166 Miss. 668. 

30A Ill.—Baker v. S. A. Healy Co., 
84 N.E.2d 228, 802 IlLApp. 634. 


31. Mich.—Galvin v. Gregorian Bldg. 

Co., 266 N.W. 384, 275 Mich. 369. 

33. Fla.—General Motors Accept¬ 
ance Corporation v. Lynch Bldg 
Corporation, 159 So, 785, 118 Fla. 
2 . 

Iowa.—Myers v. Smith, 16 N.W.2d 
628, 235 Iowa 385, 155 A.L R. 1413 
N.Y —Dudar v. Mllef Realty Corpo¬ 
ration, 180 N E. 102, 268 N.Y. 415. 

Newkirk v. C. C, Bradley & Son, 
67 N.Y.S 2d 459, 271 App Div. 668— 
New Amsterdam Casualty Co. v 
Parsons. 220 N.Y.S. 340, 219 App. 
Div. 486. 

N.C.—Suskln V. Maryland Trust Co., 
196 SE. 407, 213 N C. 388. 

Pa.—Lewis v. Beatty, 159 A. 441, 806 
Pa 242. 

Absence of reasons for motiom 

The failure of plaintiff to assign 
any reasons for making a motion for 
voluntary dismissal may be signiA- 
cant to the appellate court on a re¬ 
view of a denial of the motion. 

N.M.—Delahoyde v. Lovelace, 49 P. 

2d 253, 39 N.M. 446. 

Appearance in record 

On defendants’ exceptions after de¬ 
fendants’ motion to dismiss action 
was overruled, inquiry under motion 
related only to what appeared of 
record. 

Vt.—Enosburg Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt. 11. 

Oase considered as though motion 
not made 

Where at close of plaintiff’s case 
defendant moved that plaintiff's pe¬ 
tition be dismissed on ground there 
was no evidence proving issues in 
the case, and such motion was over¬ 
ruled, court on appeal would consider 
the case as though motion to dis¬ 
miss were not made and would de¬ 
termine whether or not there was 
sufficient evidence to sustain Judg¬ 
ment rendered for defendant, disre- 
I garding all evidence favorable to 
I plaintiff. 

Wyo.—Strom v. Felton, 802 P.2d 917. 
SniBoieiioy of evldenos to sustain 
I cause of action 
I Where order overruling motion for 
dismissal on ground that evidence 
I did not sustain cause of action, it 
I was necessary to examine the rec- 
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ord to ascertain whether the cause 
of action found support in the evi¬ 
dence. 

Neb—In re Bingaman’s Estate, 60 N. 

W.2d 623, 156 Neb. 24. 

Sulliolenoy of pleading 
N.Y.—Log Cabin Rest, Inc, v. Al¬ 
pine Wine & Liquor Corp., 116 N. 
YS2d 9, 280 App.Div. 943. 

Want of equity 

(1) On review of an order over¬ 
ruling a motion to dismiss, review¬ 
ing court must determine whether 
bill of complaint, taken as a whole 
with exhibits attached and consider¬ 
ing as truths the several allegations 
of fact therein, contains equity. 

Pla—Roney v. City of Miami Beach, 
8 So.2d 701, 148 Fla. 52. 

(2) On appeal from an order deny¬ 
ing a motion to dismiss complain¬ 
ant’s bill, where the court has de¬ 
termined that the order was properly 
entered on ground that bill was not 
entirely without equity, the court 
will not discuss, in advance of a 
Anal hearing on pleadings and proof, 
other questions which have been 
briefed and argued. 

Pla.—City of Miami Beach v. Texas 
Co., 178 So. 109. 130 Fla. 680. 
Vnauthorlsed motion 

In a state wherein no provision Is 
made by statute for a motion to dis¬ 
miss a cause of action in equity at 
the conclusion of plaintifT’s testi¬ 
mony. such motion cannot, on appeal 
from a decree for plaintiff be treated 
in any sense as an equitable demur¬ 
rer to the petition; but the proposi¬ 
tions recited in the motion and 
grounds therefor are proper to be 
considered as bearing on the suAl- 
ciency of the evidence and the propo¬ 
sitions of law involved. 

Iowa.—Appanoose County Farm Bu¬ 
reau v. Board of Sup’rs of Appa¬ 
noose County, 266 N.W. 687, 218 
Iowa 945. 

32A Mich—Diggs v. State Bd. of 
Embalmers and Funeral Directors, 
32 N.W.2d 728, 321 Mich. 608. 

33.10 Nev.—Schultz v. King, 228 P. 
2d 401, 68 Nev. 207. 

32.15 W.Va.—Brown v. Brown, 64 S. 
E.2d 620, 135 W.Va. 679. 
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tion to vacate a judgment of dismiesal cannot be 
considered on appeal from an order of vacation 
which is void because made by a judge without 
jurisdiction.®* 


Nonswit On appeal from, or error or exceptions 
to, a judgment of nonsuit, the review extends and 
is limited to the rulings or decisions which caused or 
superinduced the nonsuit or made it necessaiy.®* 


as. Iowa.—^Baff T. Waller 4b Waller, 
166 N.W. SOS, 181 Iowa 1078. 

84. Ala.—Carter v. City of Gadsden, 
88 So.2d 689. 264 Ala. 644—Mullins 
V. Alabama Great Southern R. Co.. 
195 So. 866. 289 Ala. 608—City of 
Mobile V. Board of Revenue and 
Road Com'rs of Mobile County. 121 
So. 49. 219 Ala. 60—Smith v. Louis¬ 
ville & N. R. Co.. 94 So. 489. 208 
Ala. 440—Sehillinaer ▼. Wlcker- 
Bham. 76 So. 11. 199 Ala. 612. 

Hartford Fire Ins. Co. v. Owen, 
116 So. 810. 28 Ala.App. 414—Penn¬ 
sylvania R. Co. V. Allison Lumber 
Co.. 88 So. 24, 17 Ala.App. 696. 

Cal.—^Davenport v. Davenport Foun¬ 
dation. 222 P.2d 11, 86 C.2d 67. 

Colo.—Mackeniie v. Taggart, 78 P. 

2d 878. 101 Colo. 867. j 

Ga.—Kesot v. City of Dalton, 94 S.B. 

2d 90. 94 Ga.App. 194. 

ICo.—Manning v. Driscoll's Estate. 
App.. 164 S.W.2d 981. opinion 
quashed on other grounds State ex 
rel. Manning v. Hughes. 174 S.W.2d 
200, 851 Mo. 780. 

K.C.—Blevins v. France, 98 S.E.2d 
649, 244 N.C. 884. 

4 C.J. p 667 note 48. p 668 note 49— 
60 C.J. p 1181 note 90 [a]. 

Ooastmotloa of oontraot 
Where the suit was on a bond se¬ 
curing a contract, the contract ap¬ 
peared in the complaint, and the ap¬ 
peal was from a nonsuit, granted 
because the court construed the con¬ 
tract as imposing no obligation on 
defendant to perform as to the 
breach charged, the correctness of 
the construction may be examined, 
although no finding of fact was 
made. 

Conn.—Bristol & Plainville Tramway 
Co. V. Eveline. 94 A. 290, 89 Conn. 
882. 

Svldsnos 

(1) Where a nonsuit was taken 
because of adverse rulings on evi¬ 
dence. the review extends and is con¬ 
fined to such adverse rullnga 

Ala.—Brown v. Shelby County, 85 So. 
416, 204 Ala. 252. 

Hedden v. Wefel, 69 So. 226, 18 
Ala.App. 485. 

(2) On appeal from, or exceptions 
to. a grant of nonsuit at the close 
of the evidence or plaintiff’s evidence, 
the only questions for determination 
are whether there Is any substantial 
evidence in support of the material 
allegations of the complaint to enti¬ 
tle plaintiff to recover or whether 
the evidence shows conclusively, and 
as a matter of law, laches, estoppel, 
contributory negligence or other mat¬ 
ter precluding recovery. 


Cal.—Smith v. Southern Pac. Co., 265 
P. 500. 201 C. 67. 

In re Peterkin’s Estate, 78 P.2d 
897, 28 C.A.2d 697. 

Ga.—Candler v. Automatic Heating, 
149 S.E. 287. 40 Ga.App. 280. 

N.C.—^Harrison v. Brown, 24 S.E.2d 
470, 222 N.C. 610—McRainey v. 
Virginia & C. 8. Ry. Co.. 84 S.E. 
861, 168 N.C. 570. 

Utah.—Bumingham v. Burke, 245 P. 
977, 67 Utah 90. 46 A.L.R. 466. 

(8) Also, an appeal from a Judg¬ 
ment on nonsuit raises the question 
of whether the evidence was suffi¬ 
cient to warrant submission of the 
case to the Jury, whether there was 
any evidence which would have sup¬ 
ported a verdict had the case gone 
to the Jury, or whether on the evi¬ 
dence and rules of law the Jury 
could properly have found for plain¬ 
tiff. 

Cal.—Gardner v. Stonestown Corp., 
App., 302 P.2d 674. 

Me.—McCaffrey v. Silk, 104 A.2d 486 
—^Barrett v. Greenall, 27 A. 2d 599, 
139 Me. 75. 

N.H.—^D1 Pietro v. Lavigne, 92 A. 2d 
914, 97 N.H. 474. 

N.C.—^Robinson v. Thomas. 94 S.E. 2d 
911, 244 N.C. 782—Hawkins v. Mc¬ 
Cain. 79 S.E.2d 498. 289 N.C. 160— 
Sessoms v. McDonald. 75 S.E. 2d 
904, 287 N.C. 720—Ballard v. Bal¬ 
lard. 66 S.E.2d 816, 280 N.C. 629. 

(4) It has been held that it is the 
common practice for plaintiff to take 
nonsuit when, at close of his case, 
court announces its intention to di¬ 
rect verdict for defendant for fail¬ 
ure of plaintifTs proof, and to obtain 
a review of sufllciency of his evi¬ 
dence by appeal. 

Fla.—Crews v. Woods. 59 So.2d 526. i 

(6) In one case it was said that 
'’the ground of the motion that the 
nonsuit should be granted because 
it would be against the weight of 
the evidence to give the plaintiff a 
verdict does not require discussion." 
N.H.—Puchlopek v. Portsmouth Pow¬ 
er Co., 186 A. 269. 260, 82 N.H. 440. 

Zmpleader 

On appeal from Judgment dismiss¬ 
ing the suit as of nonsuit for plain¬ 
tiff's failure to comply with order to 
Implead certain parties, the sole 
question was power of court to dis¬ 
miss for failure to obey order and 
not correctness of ruling of court to 
Implead. 

La.—^Neal v. Hall, App.. 28 So.2d 181. 

Interest of plaintiff In snbjeot mat¬ 
ter 

On appeal from a nonsuit in an 
action for a mandatory injunction 
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compelling the issuance of a oertifl- 
oate of redemption for certain lots, 
unless plaintiff had an interest in 
the lots entitling him to redemption, 
the nonsuit must be affirmed and no 
other question need be considered. 
Colo.—McGrew v. Lamb. 154 P. 91, 
60 Colo. 462. 

Xiengtli of time after the mling 

which superinduced the nonsuit and 
is sought to be reviewed is not cozv> 
trolling where the appeal is taken 
within the statutory period after the 
nonsuit. 

Ala.—City of Mobile v. Board of Rev¬ 
enue and Road Com’rs of Mobile 
County, 121 So. 49. 219 Ala. 60— 
Smith V. Louisville & N. R. Co., 94 
So. 489, 208 Ala. 440, overruling 
Pennsylvania R. Co. v. Allison 
Lumber Co.. 88 So. 84. 17 Ala.App. 
696. 

Pleading and opening statement 

(1) A ruling on the sufficiency of 
a pleading objected to by demurrer 
or otherwise is or is not reviewable 
accordingly as it did or did not su¬ 
perinduce the nonsuit. 

Ala.—Walker v. Walker. 84 So.2d 870. 
264 Ala. 11—Poole v. William Penn 
Fire Ins. Co.. 84 So 2d 333. 264 Ala. 
62—Calvert v. J. M. Steverson & 
Sons Lbr. Co., 12 So.2d 865, 244 
Ala. 206—Colbert County v. Ten¬ 
nessee Valley Bank. 144 So. 803, 
225 Ala. 632—City of Mobile v. 
Board of Revenue and Hoad Com’rs 
of Mobile County, 121 So. 49, 219 
Ala. 60—^Wilson v. Gulf States 
Steel Co.. 81 So. 581, 202 Ala. 639— 
Herrmann v. Mobile County. 80 So. 
112. 202 Ala. 274—Martin v. Pow¬ 
ell. 75 So. 358, 200 Ala. 46. 

Calvert Fire Ins. Co. v. Maddox. 
App.. 82 So. 2d 277, certiorari de¬ 
nied 82 So.2d 280, 268 Ala. 698— 
Kellett V. Alaga Coach Lines, 87 
So.2d 137, 34 Ala.App. 162—Pater¬ 
son V. Bridges, 75 So. 260, 16 Ala. 
App. 54. 

Ga.—Hardin v. Nicholas, 84 S.E. 2d 
HO. 90 Ga.App. 738. 

4 C.J. p 667 notes 46. 47. 

(2) Where the nonsuit resulted 
from the cumulative effect of sev¬ 
eral rulings on pleadings each ruling 
may be assigned and considered on 

I appeal. 

Ala.—^MacMahon v. City of Mobile. 
44 So.2d 670. 258 Ala. 486—City of 
Mobile V. Board of Revenue and 
Road Com’rs of Mobile County. 121 
So. 49. 219 Ala. 60—Gamer v. Ba¬ 
ker. 108 So. 88. 214 Ala. 886—Rus¬ 
sell V. Garrett. 98 So. 711. 208 Ala. 
92. 

(8) However, under a statute lim¬ 
iting the review on writ of error 



6 C.J.S. 

An order denying a nonsuit will be reviewedt on 
appeal, only as the order involves a question of 
law.*® 

On appeal from an order setting aside a nonsuit 
suffered by reason of a peremptory instruction for 
defendant given after the evidence of both parties 
has been heard, the only question is whether the 
evidence should have been submitted to the jury.*® 

The scope of the review on a writ of error to an 
order vacating a judgment of nonsuit may be 
similar to the scope of the review on a writ of error 
to an order granting a new trial ;*^ and on review 
of a judgment of nonsuit, the rules are the same 
whether the case was tried by the court or by a 
jury.*'^*^^ 
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The exclusion of evidence cannot be reviewed on 
appeal from an order refusing to take off a non* 
suit,** but the propriety of the order will be con¬ 
sidered,**-* 

The propriety of a minute order granting a non¬ 
suit may be reviewed on the appeal from a judg¬ 
ment of dismissal.**-^* 

I 1469. -On Appeal from Rulings Di¬ 

recting Verdict or from Judgment 
on Demurrer to Evidence 

On review of an order taking or refualng to take a 
caee from the Jury the question is whether, as a matter 
of law, there was any substantial evidence which required 
the submission of the case to the Jury or would support 
a verdict or finding for the adverse party. 


with bill of exceptions to decisions 
on the trial, rulings on the pleadings 
prior to the trial cannot be consid¬ 
ered. 

Fla.—City of Jacksonville v. Shaffer, 
144 So. 888, 107 Fla. 867. 

(4) Also, on appeal by plaintiff 
from Judgment of nonsuit after de¬ 
murrer to amended complaint was 
sustained, action of trial court in 
sustaining demurrer to original com¬ 
plaint was not before the supreme 
court for review. 

Ala.—^Foreman v. Dorsey Trailers, 64 
So.2d 499, 256 Ala. 263~-Cauble v. 
Boy Scouts of America, 83 So.2d 
461, 260 Ala. 162. 

(6) Where plaintiff was nonsuited 
on the opening statement made by 
his counsel to the Jury and counsel 
did not state to the court and Jury 
that, in addition to the opening state¬ 
ment, he proposed to prove the facts 
set forth in the complaint, the sin¬ 
gle question before the appellate 
court is whether, on the opening 
statement, plaintiff was properly 
nonsuited and appellant cannot fall 
back on the facts stated in the com¬ 
plaint to obtain a reversal. 

N.J,—^Taggart v. Bouldin, 168 A. 670, 
111 N.J.Law 464. 

(6) On appeal from Judgment of 
nonsuit in a state's action to recov¬ 
er gasoline tax from a city, the su¬ 
preme court must pass on the ques¬ 
tions as presented by the pleadings, 
not necessarily as the tax is describ¬ 
ed in the acts, unless the pleadings 
show that the city is within their 
terms. 

Ala.—State v. City of Montgomery, 
151 So. 856, 228 Ala. 98. 

Mies govemlag mMumlt aot appU- 
oabls 

Where some of plaintiff's evidence 
and most of the evidence in deposi¬ 
tions read into the record by plain¬ 
tiff was favorable to defendants, 
many exhibits on which both parties 


relied were introduced in evidence, no 
order of nonsuit was requested or 
made, and trial court, after weigh¬ 
ing the evidence, decided the issues 
as questions of fact and not of law, 
rules governing appeal from a non¬ 
suit were not applicable on appeal 
from Judgment that plaintiff recov¬ 
er nothing, and existence of substan¬ 
tial evidence in favor of plaintiff 
would not of itself require a reversal 
of judgment. 

Cal.—Conrad v. Verdusco, 298 P.2d 

688, 142 C.A.2d 438. 

Thus to sns 

Whether the action was prema¬ 
turely brought is the only issue of 
law on exceptions to a nonsuit based 
solely on such ground. 

Me.—Glidden v. Bines, 128 A. 4, 124 
Me. 286. 

36. Cal.—Fogel v. Schmalz, 28 P. 
444, 92 C. 412. 

N.H.—Amodeo v. Allen, 54 A.2d 363, 
94 N.H. 370. 

N.C.—Garmon v. Thomas, 85 S.B.2d 

689, 241 N.C. 412—Gainey v. Rock¬ 
ingham R. Co., 68 S.E.2d 780, 235 
N.C. 114. 

4 C.J. p 668 note 60. 

Svldeace considered 

(1) On appeal challenging overrul¬ 
ing of defendant's motion for non¬ 
suit, appellate court would have to 
look to all the evidence. 

S.C.—^Wiliamson v. Charleston & W. 
C. R. Co., 73 S.E.2d 687, 222 S.C. 
455. 

(2) Likewise, where defendant did 
not stand on its motion for nonsuit 
at the close of plaintiffs evidence, 
but submitted its own evidence, the 
case must be considered on all the 
evidence, and not merely on the 
pleadings and plaintiffs evidence. 
Wash.—Blair v. McKinnon, 244 P.2d 

250, 40 WaBh.2d 492—-Hobba v. 

Postal Telegraph-Cable Co., 141 
P.2d 648, 19 Wa8h.2d 102—Johnson 
V. Burnham, 88 P.2d 838, 198 Wash. 
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500—^Alkire v. Myers Lumber COh 
106 P. 915, 67 Wash. 800. 

(3) On bill of exceptions to denial 
of defendant's motion for nonsuit, 
appellate court after verdict for 
plaintiff, must examine evidence as 
a whole to determine whether plain¬ 
tiff proved his case as laid, or if not, 
whether record later supplies defi¬ 
ciency. 

Ga.—^Andrews v. Andrews, 86 S.B.2d 
669, 91 Ga.App. 669. 

36. Mo.—Holloway v. Missouri, K. 4k 
T. By. Co., 208 S.W. 27, 276 Mo. 490. 

Abuse of dlsoretloa not ooasldered 
An appeal taken from an order 
sustaining a motion to set aside an 
Involuntary nonsuit does not involve 
question of whether trial court 
abused its discretion, but is for pur¬ 
pose of determining as matter of 
law whether there is any substan¬ 
tial evidence in the record on which 
a Judgment for plaintiff could be 
sustained. 

Mo.—Grady V. John Hancock Mut. 
Life Ins. Co. of Massachusetts, 
App., 160 S.W.2d 674. 

37. Fla.—Seaboard Oil Co. v. Chalk, 
161 So. 841, 118 Fla. 383. 

37. B Cal.—Cullen v. Spremo, 298 P. 
2d 579, 142 C.A.2d 225. 

38. P€U—Forrest v. Buchanan, 63 A. 
267, 203 Pa. 454. 

38.6 Fetltloa oa discharge of mle 
to show cause 

Petition, with general verification 
attached, on which rule to show 
cause why Judgment of nonsuit 
should not be vacated was allowed, 
spent Itself when rule was granted 
with respect to review of trial action 
of the court in discharging rule. 

N.J.—^Arcoil Mfg. Co. v. New Bruns¬ 
wick Fire Ins. Co., 187 A. 178, 117 
N.J.Law 214. 

38.10 Cal.—Janssen v. Los Angeles 
County, 128 P.2d 122, 60 C.A.2d 46. 
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. On reviewing an instructioti directing or refusing 
to direct a verdict, only questions of law are re- 
viewed.** In other words, the only question to 
be determined is the correctness or incorrectness of 
the ruling of the lower court on the motion to di¬ 


rect a verdict^* ' In determining this matter, the 
only question to be reviewed is whether, as a matter 
of law, there was any substantial evidence which 
raised an issue for, and required the submission of 
the case to, the jury,^i or whether there was suffi- 


39. 111.—John Deere Plow Co. of Mo¬ 
line V. Carmer, 182 N.E. 762, 850 
Ill. 104, conformed to 270 IlLApp. 
,74. 

N.T.—^Irving Trust Co. v. Park & Til- 
ford Import Corp., 294 N.Y.8. 822, 
250 App.Dlv. 670. 

4 C.J. p 668 note 62. 

, anutther of witnesses testifying 
was immaterial. 

Iowa.—Brown v. Nebiker, 296 N.W. 
866, 229 Iowa 1223. 

40l Conn.—Green v. Brown, 128 A. 
435, 100 Conn. 274. 

Iqwa.—^Alquist v. Thompson, 261 N. 
W. 509. 

Mass.—^Arnold v. Jacobs, 26 N.E.2d 
816, 306 Mass. 427. 

Minn.—First Nat Bank of Henning 
' V. Olson. 74 N.W.2d 123, 246 Minn. 
' ?«, 

—Trundle v. James Beggs A Ca* 
l'68'N.T.S. 786, 181 App.Dlv. 314. 
&Eoepiloa to denial of motion 
I (1) 8gme, question as was present¬ 
ed for the consideration of the lower 
court by the motion for a directed 
verdict is presented for the consid¬ 
eration of the appellate court by an 
exception to the denial of the motion. 
aD.—Clute V. Des Moines Mut Hail 
, & Cyclone Ins. Ass'n, 170 N.W. 164, 
. 41 S.D. 811, rehearing denied 171 
NlW. 817, 41 S.D. 674. 

- (2) So, where case was before ap¬ 
pellate court on defendant's excep¬ 
tions to denial of motion for directed 
verdict, only issue was whether ver¬ 
dict should have been ordered for de¬ 
fendant on the grounds stated. 
Mass.—Beebe v. Randall, 23 N.E.2d 
142, 304 Mass. 207. 

8.C.— Zemp Const. Co. v. Harmon 
Bros. Const. Co., 82 S.E 2d 631, 226 
S.C. 361. 

Jury Tsrdlot treated as retnrasd 
witkoat diraotioa 

Where defendant excepted to 
granting of plaintiff's motion for di¬ 
rection of verdict and to denial of de¬ 
fendant's motion for direction of 
verdict, but defendant did not on ap¬ 
peal raise question that there was 
any triable issue for Jury or that 
case should have gone to Jury on is¬ 
sue Involved, but argued fpr disposi¬ 
tion of issue as a matter of law, the 
appellate division would treat direc¬ 
tion of verdict for plaintiff as though 
it were the verdict of a Jury return¬ 
ed without a direction. 

N.Y.—^Boardman v. John Hancock 
Mut Life Ins. Co.. 112 N.Y.8.2d 
609, 279 App.Dlv. 1112. 

4&« Colo.—Orondenberg v. BayUes, 
884 P. 1064, 77 Colo. 168, 


Conn.—Llbero v. Lumbermens Mut. 
Caa Co., 108 A.2d 633, 141 Conn. 
574. 

Fla.—^Atlantic Coast Line R. Co. v. 
Savary, 64 So.2d 662—^Brantley v. 
Folmar, 64 So.2d 803. 

Ill.—Mitchell V. Van Scoyk, 116 N.E. 
2d 226, 1 I11.2d 160—Blumb v. 

Getz. 8 N.E.2d 620. 366 111. 273, con¬ 
formed to 18 N.E.2d 1019, 294 Ill. 
App. 432. 

Markus v. Lake County Ready- 
Mix Co.. 128 N.E.2d 870, 6 Ill.App. 
2d 420—Randolph v. New York 
Cent. R. Co.. 79 N.E.2d 301, 384 Ill. 
App. 268—Hill V. Alexander, 63 N. 
E.2d 807, 321 Ill.App. 406—Reed 

V. Landau. 62 N.E.2d 806, 321 HI. 
App. 19—^Zator v. Cummings. 42 N. 
E.2d 858, 315 Ill.App. 210—Blachek 
▼. City Ice & Fuel Co., 86 NE.2d 
416, 811 Ill.App. 1—Cooper v. Safe- 

^ way Lines. 26 N.E.2d 632, 304 111. 
App. 302—Hooker v. Farmers Mut. 
Reinsurance Co., 26 N.E.2d 146, 
304 Ill.App. 230. 

Iowa.—Whiting v. Stephas, 74 N.W. 
2d 228—Goben v, Des Moines As¬ 
phalt Paving Co., 239 N.W. 62. 214 
Iowa 834—Sapulpa Heflning Co. v. 
Cedar Rapids OH Co., 179 N.W. 168, 
190 Iowa 892—Carlsten-Williams 
Co. V. Marshall OH Co., 178 N.W. 
903, 187 Iowa 80. 

Me.—Colvin v. Barrett, 118 A.2d 776, 
161 Me. 344—Maine Lakes & Coast 
Corp. V. Jones, 88 A.2d 141, 147 Me 
467—Barrett v. Greenall, 27 A.2d 
699, 189 Me. 76—Dyer v. Cumber¬ 
land County Power A Light Co., 
110 A. 367, 119 Me. 224. 

Md.—Brager v. Frledenwald, 97 A. 
616, 128 Md. 8. 

Mich—Ottaway v. Gutman, 174 N.W. 
127, 207 Mich. 393. 

Minn.—Freeman v. Morris Const. Co., 
241 N.W. 677, 186 Minn. 603. 

Mo.—^Whittlesey v. Gerding, 246 S. 

W. 308—^Ryan v. Rutledge, 187 8. 
W, 877. 

Hammontree v. Edison Bros. 
Stores. App., 270 S.W.2d 117. 

N.J,—Tansey v. Tedesco, 107 A. 419, 
98 N.J.Law 269. 

N.C.—In re Housing Authority of 
City of Salisbury, Project NO-16-2, 
70 S,B.2d 600, 236 N.C. 463. 

N.D.—Taylor v. Minneapolis, St. P. 
A S. S. M. By. Co., 348 N.W. 268, 
68 N.D. 832. 

R.1.—^Rosenthal v. United Elec. Rys. 
Co., 82 A.2d 880, 79 R.I. 11, reargu¬ 
ment denied 88 A.2d 918, 79 R.1. 11. 
Tenn.—^Easter v. C. N. O. A T. P. Ry. 

Co., 8 TenmApp. 682. 

Tax.—Singleton v. Carmichael Civ. 
App,, 871 8.W.2d 824, error refus;ed 
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no reversible error—McNutt OH A 
Refining Co. v. Brooks, Civ.App., 
244 S.W.2d 872—Evans v. Houston 
Printing Corp., Civ.App., 217 S.W. 
2d 86, error refused no reversible 
error—Lattlmore v. National Bond 
A Mortgage Corp., Clv.App., 114 S. 
W.2d 602—Payne v. Teague. Civ. 
App., 242 S.W. 290—Galveston, H. 
A S. A Ry. Co. V. Cook. Clv.App . 
214 S.W. 639, dismissed for want 
of Jurisdiction—^Adams v. A. A. Pa- 
ton A Co., Clv.App., 173 S.W. 646. 
Utah.—Shepard v. Utah Light & 
Traction Co.. 184 P. 642, 66 Utah 
186. 

Evidence and inferences viewed most 
favorably to adverse party see In¬ 
fra 9 1559 (5). 

Evidence or matters considered see 
infra 9 1483. 

Dlreotioa of Tsrdlot oa opsalag state- 
aisat 

On plaintiff's exceptions to order 
directing a verdict for defendant on 
plaintiff's opening, court was con¬ 
fined to question of whether offer of 
proof made in opening disclosed a 
case within either of the two counts 
of the declaration. 

Mass.—^Noyes v. Shanahan, 91 N.E. 

2d 841, 825 Mass. 601. 

Entry of veraiot aadsr leave re¬ 
served 

Exception by defendant to denial 
of his motion for entry of verdicts 
in his favor under leave reserved 
presented question whether case was 
properly submitted to Jury. 

Mass.—Barton v. New York, N. H. A 
H. R. Co., 126 N.E.2d 124, 832 
Mass. 846. 

Bgaaaer of suhaiisBloa 

Where defendant's only contention 
on appeal from Judgment against 
him was that he was entitled to a 
directed verdict, the manner of sub¬ 
mission of case was not an issue on 
appeal. 

Mass.—Grand River Tp., De Kalb 
County v. Cooke Sales A Service, 
Inc., 267 S.W.2d 822. 

Prlma fiaois os4M 

(1) Where verdicts were directed 
at the close of plaintiffs* case the 
question on appeal by plaintiffs was 
whether a prlma facie case was made 
out. 

Md.—Lee v. Housing Authority of 
Baltimore City, 101 A.2d 882, 208 
Md. 468. 

(2) It has been held that on ap¬ 
peal from Judgment on directed ver¬ 
dict, question presented was whether 
there was any evidence tending to 
prove elomeatg of caatk 
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cient evidence to sustain or support the vcrdict.^^*® 

Ordinarily, particular matters which will not be 
reviewed include misconduct in the examination of 
witnesses, improper arg^ument of counsel,^2 errors 
in the charge,^* the admissibility of evidence, ^8.6 
the weight of the evidence,matters of dc- 
fcnsc,^5*i® exceptions pendente lite,^*-20 and the 
credibility of the witnesscs.^^ Under a statute, 
however, an exception to the action of the lower 
court in overruling a demurrer may be considered 
where the lower court, in ruling on a motion to 
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direct a verdict, felt bound by its previous ruling 

on the dcmurrer>5 

It has been held that a motion for an instructed 
verdict for defendant, demanding no aflfirmativc 
relief, presents the same question on appeal as a 
motion for nonsuit;^® and that where the motion 
was made and either sustained or denied at the end 
of plaintiffs proof, the case is to be considered, on 
writ of error, as on a demurrer sustained to plain¬ 
tiffs evidence.^*^ 


Zn. —^Kasper v. Buelick, 187 N.E.2d 
276, 11 Ill.App.2d 246—Moore v. 
Bethel, 124 N.E.2d 862, 4 IU.App. 
2d 270. 

(8) Where no evidence defeating 
an insurance policy sued on was ad* 
mitted in defendant's behalf, a chal¬ 
lenge of a directed verdict for plain¬ 
tiff as not sustained by sufUcient 
evidence goes only to the question 
whether plaintiff made a prima fa¬ 
cie case. 

Ind.—Gary Nat Life Ins. Co. v. Mc- 
Quaid, 138 N.E. 853, 80 Ind.App. 4. 
(4) In death action. Issues as to 
decedent’s contributory negligence 
and presumption that she exercised 
due care for her own safety are ma¬ 
terial to disposition of appeal from 
judgment on directed verdict for de¬ 
fendants only if there was sufficient 
evidence from which Jury might have 
found as fact that defendant was 
guilty of negligence. 

Cal.—Farmer v. Fairbanks, 162 P.2d 
26, 71 C.A.2d 70. 

Whsrs there was evidenoe support- 
iBflT one Item of the account sued on 
and authorizing a verdict for plain¬ 
tiff. so that a refusal of the general 
affirmative charge was proper, a 
question pertaining to another item 
Is not presented by the refusal of the 
general charge and need not be con¬ 
sidered. 

Ala.—Buchmann v. Turner, 130 So. 
196, 221 Ala. 663. 

41.6 Ala.—^U. S. Steel Corp. v. Math¬ 
ews, 73 So.2d 239, 261 Ala. 120. 

Pacific Mut. Life Ins. Co. v. Tel- 
dell, 62 So.2d 806, 36 Ala.App. 652. 
III.—Seeds V. Chicago Transit Au¬ 
thority. 101 N.E.2d 84. 409 111. 666. 
Minn.—Clark v. Chicago & N. W. Ry. 

Co., 83 N.W.2d 484, 226 Minn. 376. 
N.H.— Amodeo v. Allen, 64 A.2d 863, 
94 N.H. 870. 

K.D.—Stormon v. Weiss, 66 N.W.2d 
476—Schnoor v. Meinecke, 40 N.W. 
2d 808, 77 N.D. 96—McLane v. P. 
H. Peavey & Co.. 8 N.W.2d 808, 72 
N.D. 468. 

Anouit la esoew of that allowed oa 
motioa for aew trial 
On appeal from Judgment for de¬ 
fendant based on directed verdict, 
problem presented was whether there 
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were any factual issues that should 
have been presented to jury, that is. 
whether there was emy evidence, or 
reasonable inferences therefrom, that 
would have supported judgment for 
plaintiffs at least in amount In ex¬ 
cess of that allowed plaintiffs on mo¬ 
tion for new trial as condition on 
which plaintiffs* motion for new trial 
would be denied. 

Cal.—Boomer v. Abbett, 263 P.2d 476, 
121 C.A,2d 449. 

Sntry of verdict uader leave reserved 

(1) Question of legal sufficiency 
of evidence to warrant verdict for 
plaintiff was properly before supreme 
Judicial court on exceptions to denial 
of defendant’s motion for entry of 
verdict In her favor under leave re¬ 
served by trial judge when jury re¬ 
turned verdict for plaintiff. 

Mass—Potter v. Dunphy, 8 N.E. 2d 
786, 297 Mass. 345. 

(2) Where plaintiff did not dis¬ 
claim any ground of recovery and 
court in instructing on one subject 
did not exclude right to recover on 
other grounds, plaintiff was not bar¬ 
red on his exception to order for ver¬ 
dict for defendant on leave reserved 
from arguing all matters which 
would have been open if such verdict 
had been directed at close of evi¬ 
dence. 

Mass.—Bogosian v. New York Life 
Ins. Co., 63 N.E.2d 217, 316 Mass. 
376. 

Whether verdict will stand 

Exceptions to directed verdict for 
defendant raise question whether on 
all the evidence verdict for plaintiff 
could be permitted to stand. 

Me —^Ward v. Cumberland County 
Power & Light Co., 187 A. 627, 134 
Me. 430. 

42. Ill.—Prlncell v. Pickwick Grey¬ 
hound Lines, 262 IlLApp. 298. 

43. Minn.—Robbins v. New York 
Life Ins. Co., 262 N.W. 872, 195 
Minn. 206. 

43.6 Other snttoient evidenoe present 

On exception to denial of defend¬ 
ant’s motion for a directed verdict, 
reviewing court need not consider 
evidence admitted over objections 
and briefed on exception to admis- 
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Sion of such evidence. If there was 
other evidence sufficient to take case 
to Jury. 

Smith V. De Metre, 118 A.2d 846, 
119 Vt. 73. 

Question considered 

On appeal from Judgment on di¬ 
rected verdict for defendants In neg¬ 
ligence case, question of admissibil¬ 
ity of evidence which had been ad¬ 
mitted over defendants’ objection 
was before reviewing court, even 
though case was to be retried. 

Md—State for Use of Parr v. Board 
of County Com’rs, 113 A.2d 397, 267 
Md. 91. 

43.10 Ala.—U. S. Steel Corp. v. 
Mathews, 78 So.2d 239, 261 Ala. 
120 . 

III.—Mitchell V. Van Scoyk, 116 N.E. 
2d 226, 1 I11.2d 160. 

RI.—Rosenthal v. United Elec. Rys. 
Co., 82 A.2d 830, 79 R.l. 11. reargu¬ 
ment denied 83 A 2d 918, 79 R.I. II. 

Benial of motion for peremptory In- 
Btmotion 

Tex—Swanson v. Holt, Clv.App., 97 
S.W.2d 285, error dismissed. 

43.16 Idaho.—Anderson v. Idaho 
Mut. Ben. Ass’n, 292 P.2d 760, 77 
Idaho 373. 

Defenses faotnal in oharaoter 

Ohio—Cassidy v. Ohio Public Serv¬ 
ice Co., 69 N.E.2d 648, 78 Ohio App 
221, appeal dismissed 79 N.E.2d 
912, 149 Ohio St. 580. 

43.20 Ga.—Ryals v. Atlantic Life 
Ins. Co., 192 S.E. 38. 184 Ga. 656. 

44. N.Y.—Boskowltz v. Continental 
Ins. Co., 161 N.Y.S. 680, 176 App 
Div. 18, appeal dismissed 116 N E. 
1034, 220 N.Y. 648. 

45. R.I.—Baxter v. H. W. Tyas Co., 
148 A. 600, 60 R.I. 462. 

46. Or.—^Merrill v. Missouri Bridge, 
etc., Co., 140 P. 439, 69 Or. 685— 
Huber v. Miller, 68 P. 400, 41 Or. 
103. 

47. Tex.—Southern Home Bldg. Co. 
v. Wlmbish, Clv.App., 112 S.W.3d 
211 . 

W,Va.—^Dell Coal Co. v. Boone Coun¬ 
ty Court, 178 S.p. 621, 116 W.Va. 
668 . 
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As discussed supra § 1465, the review of a ruling 
on a motion for judgment notwithstanding the ver¬ 
dict is governed by the same rules which apply to the 
review of a motion for directed verdict. In some 
jurisdictions, the reviewing court, in considering a 
motion for a directed verdict, cannot be guided by 
the rules governing motions for a new trial.^^*® 

Demurrer to evidence. On a review of a ruling 
on a demurrer to the evidence, the question to be 
determined is whether, under any possible view of 
plaintiff’s evidence, a case of liability has been made 
out and a verdict or finding for plaintiff would be 
sustained rather than set aside as without evidence 
to support it.^® This is true where, in a case tried 
without a jury, it does not appear that the court 
weighed all the evidence as on final submission.'^® 

Various questions are not involved on such an 
appeal,*®*® such as matters of defense,®® the measure 
of damages,®1 a conflict of evidence,®® the weight 
of the evidence,®®-® a preponderance of the evi- 


5 aj.s. 

dence,®® errors in giving or refusing instructions,®®*® 
or other trial errors.®®*^® Where the admissibility 
of evidence has been directly objected to and ex¬ 
ception saved, the reviewing court will consider the 
question.®®-!® 

On appeal from the refusal of a request by de¬ 
fendant to give an instruction in the nature of a 
demurrer to the evidence, the reviewing court is 
limited to the issues submitted to the jury in plain¬ 
tiff’s instruction,®*-®® and is required to review the 
evidence.®*®® 

§ 1470. — On Appeal from Order or Mo¬ 
tion for New Trial 

Aa a general rule, the queetlona for review on appeal 
or writ of error to a motion and order granting or refua- 
ing a new trial are those involved In the motion and the 
order. 

When fixed by statute, the scope of the review 
on appeal from, or writ of error to, an order grant¬ 
ing or denying a motion for a new trial cannot be 


Cal.*—Hoppe v. Bradshaw, 108 
P.2d 947, 42 C.A.2d 384. 

4a Kan.—In re Hayden’s Estate, 
264 P.2d 813, 174 Kan. 140, 30 A.L. 
R.2d 1278. 

Mo.—Porter v. Missouri Pac. R. Co., 
267 S.W. 964, 210 Mo.App. 19—Lu- 
ellen v. Pickering Coal Co., App.. 
242 S.W. 143. 

Neb.—Swlnford v. Finck, 299 N.W. 
227, 139 Neb. 886. 

N.C.—Gainey v. Rockingham R. Co., 
68 S.E.2d 780, 236 N.C. 114. 

Okl.—^Ashbum v. Oklahoma City, 184 
P.2d 366, 192 Okl. 46—Davis v. Cur¬ 
ry, 183 P.2d 186, 192 Okl. 82. 
Va.-^harles v. Commonwealth Mo¬ 
tors, Inc., 79 S.E.2d 694, 196 Va. 676 
—Trotter v. E. I. Du Pont do Ne¬ 
mours & Co.. 08 S.E. 621, 124 Va. 
680—City of Richmond v. I. J. 
Smith & Co., 89 S.E. 128, 119 Va. 
198. 

Evidence or matters considered see 
infra 8 1483. 

OoflMliLsioas of lAot and law 
Where trial court sustained de¬ 
murrer to defendant’s evidence on its 
offset claim and rendered Judgment 
against defendant thereon, and de¬ 
fendant requested and obtained con¬ 
clusions of fact and law, and ap¬ 
pealed, case was before reviewing 
court on question whether there was 
BUfflclent evidence to sustain flnd- 
ingB of fact, not whether trial court 
erred in sustaining demurrer to evi- I 
dence. 

Tex.—Mayo Shell Corp. v. Lots Tow¬ 
ing Co., C1V.APP.. 279 S.W.2d 124, 
error refused no reversible error. 

m. Okl.—Bailey v. Prlvett, 166 F. 
160. 64 Okl. 66. 


Judgment for defendant at oonelu- 
slon of plnlntiff’B oase 
On appeal from a judgment enter¬ 
ed at the conclusion of plaintiff’s 
case awarding defendant a writ of 
retomo habendo for the return of the 
property replevied, the only question 
presented for review is whether 
plaintiff made out a prima facie case 
on which a finding in its favor, if 
made, could have been sustained. 

Ill.—^Lyon v. Walldren, 201 Ill.App. 
609. 

49.5 Oompeteney of testimony not 
within Issues 

Kan.—Faber v. Byrle, 229 P.2d 718, 
171 Kan. 38, 26 A.L.R.2d 1379. 
Oourss of proesdurs 
On appeal, appellate court will not 
speculate as to what might have 
been result had appellant seen fit to 
pursue different course of procedure 
during trial than that actually pur¬ 
sued, or permit appellant to urge 
subsequently developed errors or 
mistakes in such procedure as cir¬ 
cumstance extenuating force and ef¬ 
fect of Jury’s verdict approved by 
trial court after considering appel¬ 
lant’s motion for new trial. 

Kan.—Smith v. Kansas City, 146 P. 
2d 660, 168 Kan. 213. 

60. N.M.—^Mansfield v. Reserve Oil 
Co., 29 P.2d 491, 88 N.M. 187. j 

61. N.C.—^Blalock ▼. Clark, 45 S.E. 
642, 133 N.C. 806. 

68. Va.—Trotter v. B. I. Du Pont 
da Nemours & Co., 98 S.E. 621, 124 
Va. 680. 

683 Kan.—Brewer v. Heame Mo¬ 
tor Freight Lines, Inc., 297 P.2d 
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1108, 179 Kan. 782—Parnell v. Se¬ 
curity Elevator Co.. 258 P.2d 288, 
174 Kan. 643—Hammargren v. 
Montgomery Ward & Co., 241 P.2d 
1192, 172 Kan. 484. 

ProbatiTs valus oousiaersa 
Reviewing court, in considering 
ruling on demurrer to evidence in 
action for death of person run over 
by Interurban car while he was ly¬ 
ing on tracks drunk could determine 
whether testimony had any proba¬ 
tive value on any issue or was con¬ 
tradictory of testimony of witness 
for plaintiff. 

Mo.—Cook v. St. Joseph Ry., Light. 
Heat & Power Co., 106 S.W.2d 88. 
232 Mo.App. 313. 

53. Va.—City of Richmond v. I. J. 
Smith & Co., 89 S.E. 128, 119 Va. 
198. 

53.5 Kan.—^Ranney v. Camden Fire 
Ins. Ass’n, 179 P.2d 190, 162 Kan. 
706. 

Mo.—Brown v. Alton R, Co., 161 S. 
W.2d 727, 236 Mo.App. 26-—Brown 
v. Alton R. Co., App., 182 S.W.2d 
718, record quashed on other 
grounds State ex rel. Alton R. Co. 
V. Shain. 148 S.W.2d 233, 846 Mo. 
681. 

63.10 Kan.—Carver v. Farmers & 
Bankers Broadcasting Corp., 179 P. 
2d 196, 162 Kan. 668. 

58.15 Mo.—Cook v. St. Joseph R., 

I Light, Heat & Power Co., 106 S.W. 
2d 88, 232 Mo.App. 313. 

5830 Mo.-*-Borrini v. Pevsly Dairy 
Co., App., 188 S.W.2d 839. 

5335 Mo.—Smith v. Metropolitan 
Life Ins. Co., App., 108 S.W.8d 

996. 



6 C* J* S* 


APPEAL & EBROB § 1470 


enlarged or extended by consent, leave of couft»(^ 
or assignments of error.*»^ 

Generally, and in most jurisdictions, the questions 


which tile reviewing court will consider on such 
appeal or writ of error are such, and only such, as 
were involved in the motion for new trial and the 
order granting or den 3 ring it®® In such jurisdic- 


S4. Fla.—City of Golneevllle v. 
Kirkland, 166 So. 601, 116 Fla. 
819. 

Bvldence or matters considered see 
infra { 1486. 

Grounds of decision see supra 9 1464 
(7). 

Order: 

After ^udffment see infra 9 149G. 
Before Judgment see infra 9 1494 
b. 

Oottstraotloa placed oa order by par¬ 
ties 

Appellate court is not bound by 
construction placed on order grant¬ 
ing a new trial by either appellant 
or respondent, but court should in¬ 
terpret order in accordance with its 
views of the meaning to be attached 
to the words used. 

Mo.—Schreiner v. City of St. Louis, 
App., 208 S.W.2d 678. 

Motion graated by othbr tbaa trial 
Judge 

Fact that motion for new trial 
was heard and determined and grant¬ 
ed by a Judge other than the one 
who presided at trial did not extend 
power of reviewing court in passing 
on propriety of the order. 

Cal.—Roberts v. Garania, 279 P,2d 
149, 130 C.A.2d 518. 

68. Fla.—Seaboard Oil Co. v. Chalk, 
161 So. 841, 118 Fla. 883. 

56. Ala.—Simpson v. Birmingham 
Elec. Co., 75 So.2d 111, 261 Ala. 
599_Bell v. Nichols, 16 So.2d 799, 
246 Ala. 274. 

Cal.—Tomales Bay Oyster Corp. v. 
Superior Court in and for City and 
County of San Francisco, 217 P.2d 
968, 35 C.2d 389. 

Brandweln v. Rodriguez, 284 P.2d 
180, 133 C,A.2d 433—Brldgford v. 
Sawyer, 234 P.2d 95. 105 C.A.2d 631 
—Charles Lomorl & Son v. Globe 
Laboratories, 95 P.2d 173, 35 C.A. 
2d 248—^Miles v. Bank of America 
Nat. Trust & Savings Ass'n, 62 P. 
2d 177, 17 C.A.2d 889—-Sanford v. 
Wilcox, 66 P.2d 548, 13 C.A.2d 193 
—Borges V. Pacific Greyhound 
Lines, 61 P.2d 1146, 10 C.A.2d 460— 
Bloxham v. Tehama County Tele¬ 
phone Co., 166 P. 664, 29 C.A. 826. 
Fla.—Leonettl v. Boone, 74 So. 2d 
661—^White v. E. Levy & Sons, 40 
So.2d 142—Knudsen v. Hanlan, 36 
8o.2d 192, 160 Fla. 666—Hart v. 
Held. 5 So.2d 878, 149 Fla. 33— 
Klich V. Miami Land & Develop¬ 
ment Co., 191 So. 41, 139 Fla. 794— 
Kight y. American Eagle Fire Ins. 
Co. of New York, 179 So. 792, 181 
Fla. 764, followed in Kight v. 
Star Ins. Co. of America, 179 So. 
797, 181 Fla. 776—Beckwith v. 
Bailey, 161 So. 676, 119 Fla. 816— 


McCain v. Talley, 161 So. 66, 119 
Fla. 232—^Vining v. American 
Bakeries Co., 169 So. 670, 118 Fla. 
672—City of Gainesville v. Kirk¬ 
land, 166 So. 601, 116 Fla. 819— 
Wolfe V. City of Miami, 164 So. 196, 
114 Fla. 238—Phillips v. Garrett. 
147 So. 867, 109 Fla. 436—Zigler v. 
Erler Corporation, 136 So. 718, 102 
Fla. 981—Sahlberg v. J. A. Teague 
Furniture Co., 130 So. 432, 100 Fla. 
972—Waters Realty Co. v. Miami 
Tripure Water Co., 129 So. 763, 100 
Fla. 221—^Wilhelm v. South Indian 
River Co., 124 So. 729, 98 Fla. 970— 
Goodno V. South Florida Farms 
Co.. 116 So. 23, 95 Fla. 90—Sewell 
V. Sewell, 109 So. 98, 91 Fla. 982— 
Gulf Refining Co. v. Howard. 89 
So. 349, 82 Fla. 27—Cheyney v. 
Roberts. 81 So. 476, 77 Fla. 324— 
Carney v. Stringfellow, 74 So. 866, 
73 Fla. 700. 

Ill.—Kavanaugh v. Washburn, 66 N. 

E 2d 420, 387 Ill. 204. 

Ind.—Hake v. Allen County, 76 N.E 
2d 674, 117 Ind App. 683—McHle 
V. McHle, 16 N.E.2d 987, 106 Ind. 
App. 162. 

Iowa.—Stover v. Central Broadcast¬ 
ing Co., 78 N.W.2d 1, certiorari 
denied 77 S.Ct 566, 862 U.S. 1016, 

1 L.Ed 2d 649—Lots v. United 
Food Markets, 283 N.W. 99, 226 
Iowa 1397—Shultz v. Shultz, 276 
N.W. 662, 224 Iowa 206—Riggs v. 
Gish, 169 N.W. 633. 

Kan.—Peterson v. Wilson, 303 P.2d 
129, 180 Kan. 180—Nicholas v. 

Latham. 296 P.2d 631, 179 Kan. 
348—Smith v. Wichita Transp. 
Corn, 293 P.2d 242, 179 Kan. 8— 
Knllfen v. Hercules Powder Co., 
188 P.2d 980, 164 Kan. 196—Phil- 
llppi V. Speer, 103 P 2d 777, 152 
Kan. 326—Toner v. Conqueror 
Trust Co., 293 P. 745, 131 Kan. 
661, 72 A.L.R. 1018—Smith v. 

Bowersock, 147 P. 1118, 95 Kan. 96, 
affirmed 37 S.Ct. 371, 248 U.S. 29, 
61 L.Ed. 672. 

Mass.—Murray v. Liebmann, 120 N. 

E. 79, 231 Mass. 7. 

Mich.—Daleiden v. Stevens, 209 N.W. 
94, 235 Mich. 111. 

Minn —Strowbridge v. Winkler, 71 i 
N.W.2d 177, 245 Minn. 97—Wil¬ 
liams V. Cass-Crow Wing Co-op 
Ass’n, 28 N.W.2d 646, 224 Minn. 
276—^Welsh v. Barnes-Duluth 
Shipbuilding Co., 21 N.W.2d 48, 
221 Minn. 37. 

Mo.—Fishback v. Prock, 242 S.W. 
962. 

Neb.—^Anderson v. Nielsen, 76 N.W. 
2d 372, 162 Neb. 110—Greenberg 
V. Fireman’s Fund Ins. Co. of San 
Francisco, Cal., 86 N.W.2d 772, 160 
1 Neb. 696. 


N.T.—^Dime Sav. Bank of Brooklyn 
V. Altman, 9 N.E.2d 778, 276 N.T. 
62, reargument denied 11 N.E.2d 
746, 276 N.Y. 646. 

Molea V. Cristaino, 166 N.Y.S. 
444. 

Ohio.—Dyer v. Hastings, 94 N.B.2d 
218, 87 Ohio App. 147—Halfner v. 
Schmledl, 90 N.E 2d 700, 87 Ohio 
App. 143. 

Okl.—Oorpns Juris olted in A. A. 

Taxicab Co., Inc., v. McCain, 66 P. 
2d 17, 18, 179 Okl. 492—Hankins v. 
Farmers’ & Merchants’ Bank, 244 
P. 416, 114 Okl. 121. 

RI—Young V. Young, 186 A. 901, 61 
I R.I. 401—Rondeau v. Sayles, 100 
A. 768 

S C.—Shea v. Glens Falls Indem. Co., 
89 SB.2d 221, 228 S.C. 173. 

Tex—Lindquist v. Sanford. Civ.App., 
182 S.W.2d 279, error dismissed. 
Judgment correct. 

Wash—Mulka v. Keyes. 249 P.2d 
972, 41 Wa«h.2d 427—Coppo v. 

Van Wlerlngen, 217 P.2d 294, 86 
Wash 2d 120—Oorpns Jnrls 
Seoaadnm quoted in Kimball v. 
Moore, 140 P.2d 498, 603, 18 Wash. 
2d 643. 

4 C.J. p 668 notes 68, 61. 

Denial on merits 

For the purposes of appeal a mo¬ 
tion for new trial will be considered 
as denied on the merits, rather than 
pro forma, where it was denied with¬ 
out qualification, even though, on en¬ 
tertaining the motion, the trial court 
expressed a reluctance to pass on 
the merits and indicated an inten¬ 
tion to deny the motion pro forma. 
N.Y.—Lane v. New York State Rys., 
164 N.Y.S. 707, 176 App.Dlv. 893. 
Discretion 

Whether the lower court abused its 
discretion is presented for review. 
Iowa.—Hall v. City of West Deo 
Moines, 62 N.W.2d 784, 246 Iowa 
468. 

Mass.—Orcutt v. Drillen. 36 N.E.2d 
483, 306 Mass. 617—Bruns v. 

Jordan Marsh Co., 26 N.E.2d 868, 
305 Mass. 437. 

Minn.—Albertson v. Albertson, 67 N. 
W.2d 463, 243 Minn. 212—Vasatka 
V. Matsch, 13 N.W.2d 483, 216 

Minn. 530. 

Ohio.—Globe Indem. Co. v. Schmitt, 

68 NE2d 130, 77 Ohio App. 413. 

Pa.—^De Waele v. Metropolitan Life 
Ins. Co., 68 A.2d 34, 368 Pa. 574. 

Coles V. Sutphen, 76 A.2d 628, 
167 Pa.Super. 467. 

Brror in refusing to oonsider mo* 
tion on particular ground Inheres in 
the order denying the motion and is 
reviewable on appeal from it. 

Minn.—Ricker v. J. L. Owens Co.., 
186 N.W. 702. 161 Minn. 814. 
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tions the appeal cannot be made the basis of a geii- 
eral review of ruling^s made on the main trial ex¬ 
cept as they affect the propriety of the order ap¬ 
pealed from;®*^ but in some jurisdictions errors in 
the record which occurred prior to the order from 


which the appeal was taken and are fatal to any 
right of recovery are before the appellate court 

for review.58 

In a few states the scope of the review is quite 
limited^® and in others it is greatly restricted on ap- 


arrori of law 

(1; Where the trial court orders 
a new trial, and misapplies or mis¬ 
takes a legal proposition, such rul¬ 
ing will be reviewed with the same 
freedom as if made at any other 
stage of the trial. 

Iowa.—Thompson ▼. Butler, 274 N. 

W. 110, 223 Iowa 1085. 

Okl.-—Mann v. Wilson. 246 P. 464, 117 

Okl. 239. 

Pa.—De Waele v. Metropolitan Life 

Ins. Co., 58 A.2d 34, 368 Pa. 674. 

• (2) Where the trial court granted 
a new trial, not on the ground of the 
insufficiency of the evidence to sus¬ 
tain the verdict, but on the ground 
of errors of law in the Instructions 
and in not granting a motion for a 
directed verdict, the appellate court 
will review matters of law only and 
will not review the evidence except 
so far as to determine whether the 
court erred in holding that it should 
have directed a verdict 
N.D.—Quaschnlck v. Sandbo, 239 N. 

W. 164, 61 N.D, 699. 

(3) Where the trial justice, in re¬ 
ducing the award of the jury and 
.'^ranting a motion for a new trial 
unless plaintiff Ales a remittitur, ap¬ 
plied a rule for assessing damages 
radically different from the one he 
instructed the jury to apply, “his 
finding lacks the persuasive force 
which it otherwise would have, and 
it therefore becomes our duty to con¬ 
sider said motion as we would had 
it come to us without any decision 
on the merits thereof by the superior 
court.” 

R.I.—Jefferson v. Brown, 136 A. 321, 

322. 

Xotloa deBied by operatioa of stat. 
nte 

On appeal of an action in which 
the motion for a new trial was de¬ 
nied by operation of statute, supreme 
court must consider the questions 
raised on the appeal as if the mo¬ 
tion for new trial had been duly 
submitted and a formal order had 
been entered by trial court over¬ 
ruling the motion. 

Mo.—Baker v. Brown’s Estate, 294 S. 

W.2d 22. 

Vewly disoovered evldciioe 

(1) Newly discovered evidence is 
the only ground open to review 
where the trial was before a justice 
sitting without a jury and no excep¬ 
tion to the decision of the trial 
justice on the merits was taken in 
the manner provided by law. 

B.I.—WatU y. PonneUy, 164 A. 823. 


(2) Where appellant did not ap¬ 
peal from order denying motion for 
a new trial on the minutes on all 
grounds stated in statute and did 
not appeal from judgment entered 
on verdict for defendants, review¬ 
ing court could not consider motion 
as more than motion for new trial 
on ground of newly discovered evi¬ 
dence. 

NY—Bradley v. W. B. Hedger 

Transp. Corp., 294 N.Y.S. 629, 250 

App.Dlv. 821. 

Notlos of motioB 

The scope of appeal from order 
denying motion for new trial wap 
limited to the specifications In tht 
notice of motion for new trial, and 
although grounds not in the notice 
of motion for new trial would not 
be stricken, they would not be con- 
: sidered. 

Idaho.—Cook v. Lammy, 268 P.2d 

244, 73 Idaho 445. 

Bevlew on the laerits 

(1) Where trial court granted new 
trial after It had sustained demurrer 
to evidence, appeal from order grant¬ 
ing new trial was before supreme 
court on merits. 

Kan.—Schneider v. Stewart, 223 P 

2d 698, 170 Kan. 158. 

(2) Where the reviewing court 
was called on to determine solely 
the question whether the trial court 
committed error in granting a new 
trial on defendants’ motion after 
Judgment for plaintiffs, the review¬ 
ing court could not render judg¬ 
ment on the merits. 

Mo.—Auto Money Corp. v. Clark, 153 

S.W.2d 113, 236 Mo.App. 862. 

(3) The merits of a motion for 
new trial which was dismissed can¬ 
not be reviewed until the court be¬ 
low has passed on the motion. 

Ga.—Citizens' & Southern Bank v. 

Palmer, 139 S.B. 27, 164 Oa. 557. 

(4) However, where defendants 
filed a cross appeal from judgment 
which granted their motion for 
judgment notwithstanding verdict 
for plaintiff but denied their mo¬ 
tion for new trial, merits of mo¬ 
tion for new trial were properly be¬ 
fore reviewing court for considera¬ 
tion. 

Or.—Fowler v. Courtemanche, 274 P. 

2d 258, 202 Or. 413. 

Where the record shows no flaal 
judgine&t, but shows an order deny¬ 
ing a new trial, the appellate court 
will determine only whether the 
grounds alleged for new trial en¬ 
titled movant to a new trial. 
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Okl.—First Nat. Bank v. Davidson- 
Case Lumber Co., 163 P. 836, 62 
Okl. 695. 

57. Ala.—Shaw v. Knight, 102 So. 
701, 212 Ala. 366. 

Bridgoforth v. National Life A 
Accident Ins. Co., 140 So. 770, 26 
AlaApp. 76. 

Ga.—Chandler v. Smith. 89 S.B. 199, 
145 Ga. 299. 

Mass.—Donahue v. Dal, Inc., 60 N.B 
2d 207. 814 Mass. 460. 

Minn.—Damrow v. Zauner, 68 N.W. 

2d 139, 236 Minn. 147. 

Tex.—St. Louis, B. ft M. Ry. Co. v. 

Booker, Civ.App., 287 S.W. 130. 

4 C.J. p 668 note 58 [b]. 

Ob writ of error to dismissal of 
a motion for a new trial, exceptions 
pendente llte are not revlewable. 
Oa.—Ryals v. Atlantic Life Ins. Co., 
192 S.E 38. 184 Ga 656—Taylor v. 
Tanner, 84 S.E. 68, 143 Ga. 18. 

Varner v. Thomson, 174 S.B. 883, 
49 Ga.App. 136. 

Brrors cured by verdict 
A party who appeals from an or¬ 
der granting a new trial after a ver¬ 
dict in his favor cannot assail the 
order on the ground that the trial 
court committed errors against him 
on the trial. 

Iowa.—Bennett v. Ryan, 222 N.W. 

16, 206 Iowa 1263. 

Mo.—Panagos v. General Cigar Co., 
App., 268 S.W. 643. 

4 C.J. p 670 note 91. 

Written motion for new trial 
Where defendants filed written 
motion for new trial In trial court, 
it was necessary on appeal to deter¬ 
mine whether, because of errors 
claimed to have occurred during 
trial, defendants were entitled to 
new trial. 

Ill.—Cooper V. Safeway Lines, 26 N. 
E.2d 632, 804 Ill.App. 802. 

68. Tenn.—Cunningham v. Union 
Chevrolet Co., 147 S W.2d 746, 177 
Tenn. 214, rehearing denied 148 
S.W.2d 633, 177 Tenn. 214. 

Wash.—Kimball v. Moore, 140 P.2d 
498, 18 WaBh.2d 643—Alto v. 

Hartwood Lumber Co., 237 P. 987, 
135 Wash. 868. 

Amended motion 

In determining correctnees of or¬ 
der overruling amended motion for 
new trial, court of civil appeals 
would look at record as it existed 
at time trial court made its ruling. 
Tex.—^Burkett v. Slauson, Civ.App., 
256 S.W 2d 179, error dismissed. 

69. Md.—Benner v. E. ft H. Bot- 
Uing Co., 153 A. 860, 160 Md. 607. 
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peal from a grant .of a new although not on 

appeal from a denial of a new trial.®i On the other 
hand, it has been held that an order granting a new 
trial will be scrutinized by the reviewing court with 
the same care as one denying a new trial.®^*6 

The rules followed under a prior statute in re¬ 
viewing the action of the trial court in denying a 
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motion for a new trial may be applicable under a, 
new statute in reviewing the action of the trial 
court in granting a motion for a new triaL®* 

Particular questions. In most jurisdictions there 
can be no review of questions or rulings as to par¬ 
ties pleadings,®^ although there is authority to 
the contrary damages demurrer to the 


Alms* of dloorotioa 

An appeal from an order denying: 
a motion for new trial is limited 
in scope in that it must be based on 
an abuse of discretion of the trial 
court in denying the motion. 

Del.—Trowel! v. Diamond Supply Co, 
91 A.2d 797, 8 Terry 422. 

Matters eontalned la statement 
An appeal from an order denying 
a motion for a new trial is Inef¬ 
fectual, except that the matters 
contained in the statement may be 
considered by the appellate court in 
the appeal from the Judgment. 

Utah.—Bacon v. Thornton, 61 P. 163, 
16 Utah 138. 

60. Pa.—Republic Mortgage Co. v 

Irwin, 122 A 222, 278 Pa. 124— 
Class & Nachod Brewing Co. v 
Giacobello, 121 A. 333, 277 Pa. 

630—Sloan v. Miller, 119 A. 656, 
275 Pa. 462. 

Tate V. Metropolitan Life Ins. 
Co, 27 A 2d 283, 149 Pa.Super. 
668—Ambler Nat Bank v. Mary¬ 
land Credit Finance Co, 24 A 2d 
123, 147 Pa Super. 496—Highland 
Mantel & Tile Co. v. Wilson, 88 
Pa.Super. 193. 

S.D—Security State Bank of Beres- 
ford V. Bank of Centerville, 193 
N.W. 670, 46 S.D. 440. 

61. S.D—Dean v. Seeman, 176 N. 

W. 649, 42 S D. 677—Keyes v 

Baskerville, 176 N.W. 874, 42 S.D. 
381. 

Zmposslbilitv of obtaining tran¬ 
script 

Appellate court will listen more 
readily to appeal from order deny¬ 
ing motion for new trial predicated 
on impossibility of obtaining tran¬ 
script due to death of reporter than 
to appeal from order granting such 
relief. 

Cal.—Weisbecker v. Weisbecker, 161 
P2d 990, 71 C.A.2d 41. 

Timely appeal 

(1) Where a motion for new trial 
was submitted within the time al¬ 
lowed for appealing from the Judg¬ 
ment and the appeal from the order 
denying it is in time, although the 
time for appealing from the Judg¬ 
ment has expired, there may be 
presented all questions that could 
have peen presented on an appeal 
from the order if the appeal had been 
taken within the time for appealing 
from the Judgment. 

S.D.—McLean v, Merriman, 175 N.W. 
878, 42 S.D. 894. 


(2) Where appellant filed timely I 
appeal from order overruling motion 
for new trial, he would be granted 
review of the overruling of ap¬ 
pellant’s demurrer to the petition, 
even though such ruling had been 
made more than two months before 
perfection of appeal. 

Kan.—Holmes v. Kalbach, 262 P.2d 
603, 173 Kan. 736. 

(3) Also, where appeal was taken 
more than two months after Judg¬ 
ment in civil action tried by court, 
but less than two months after 
overruling of motion for new trial 
on ground of admission of incom¬ 
petent evidence and that Judgment 
was contrary to the evidence, those 
questions could be reviewed. 

Kan—Phillipson v. Watson, 87 P.2d 

567, 149 Kan. 396. 

61.5 Neb—Vielehr v. Malone, 63 N. 
W2d 497, 168 Neb. 436—Sautter 

V. Poss, 60 NW.2d 647, 166 Neb 
62—Greenberg v. Fireman’s Fund 
Ins. Co. of San Francisco, Cal., 
35 NW.2d 772. 160 Neb. 695. 

62. Tex—Williams v. Pool, Civ. 
App, 291 S.W. 664—Bledsoe v 
Burleson, Clv.App., 289 S.W. 143— 
Brown v. Tyner, Clv.App., 286 S. 

W. 674. 

63. Cal.—Lamb v. Hall, 81 P. 286, 
147 C. 87. 

4 C.J. p 669 note 70 [a]. 

64. Cal—Yoakam v. Hogan, 243 P. 

21, 198 C. 16—Cameron v. Ah 

Quong, 166 P. 961, 176 C. 377. 

Hale V. Kennedy, 183 P. 723, 42 
C.A. 398—Chambers v. Farnham. 
179 P. 423, 39 C.A. 17—Mer¬ 

chants’ & Insurers’ Reporting Co. 
V. Youtz, 178 P. 640, 39 C.A. 226. 

Fla—Knudsen v. Hanlon, 36 So.2d 
192, 160 Fla. 566. 

Ga.—Davis v Metropolitan Life Ins. 
Co, 131 SE. 490, 161 Ga 668 
Cloud V. Stewart, 88 S.E 2d 323, 
92 GaApp. 247—Lunsford v. Fer¬ 
rell, 68 S E 2d 163, 85 Ga.App. 37— 
Holliday v. New Winder Lumber 
Co„ 162 S.E. 290, 44 Ga.App 668. 
Idaho.—Walton v. Clark, 231 P. 713, 
40 Idaho 86. 

Ill.—Hackett v. Hicks, 63 N.E.2d 
742, 322 Ill.App. 76. 

Ind —Hopkins v. Dreyer, 142 N.B 
17, 81 Ind.App. 433. 

Minn.—Melady v. South St. Paul 
Live Stock Exchange, 171 N.W. 
806, 142 Minn. 194. 

Mo—Panagos v. General Cigar Co., 
App., 268 S.W. 643. 
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Mont.—Glondennlng v. Slayton, 179 
P. 817, 66 Mont. 686. 

N.D.—Roles v. Roles, 226 N.W. 809, 
68 N.D. 310. 

4 C.J. p 669 notes 71-78. 

Ooaslstsaoy of pleadings and And* 
Ings is not reviewabie. 

Cal.—Shaw v. Shaw. 117 P. 1048, 160 
C. 733—Simon Newman Co. v, 
Lassing. 74 P. 761, 141 C. 174. 
Bottclenoy of the pleadings to snp* 
port the judgment will not be con¬ 
sidered. 

Cal.—Bloxham v. Tehama County 
Telephone Co., 166 P. 664, 29 C.A. 
326. 

4 C.J. p 670 note 77. 
axoeption to rule 

(1) ”An exception to this rule Is 
recognized, however, when the suffi¬ 
ciency of the pleading is challenged 
during the progress of the trial by 
objection to the introduction of evi¬ 
dence on the ground of want of sub¬ 
stantial allegations therein, or other 
appropriate method.” 

Mont.—Ayotte v. Nadeau, 81 P. 146, 
147. 32 Mont. 498. 

4 C.J. p 669 note 71 g (1). 

(2) This includes an order grant¬ 
ing a new trial for denying defend¬ 
ant’s motion for nonsuit on grounds 
that challenged the sufficiency of the 
complaint. 

Cal.—Alpers v. Hunt, 24 P. 846, 86 
C. 78, 21 Am.S.R. 17, 9 L.R.A. 488. 

(3) Also, where appeal was from 
order overruling motion for new 
trial as well as from Judgment, ap¬ 
pellate court would examine any 
question, challenging the Jurisdic¬ 
tion of the trial court, such as the 
correctness of the ruling of the 
trial court on the demurrer to the 
petition. 

Kan—Behee v. Beem, 131 P.2d 676, 
166 Kan. 116. 

64.5 Wash.—Toadvine v. Northwest 
Trust & State Bank, 224 P. 22, 
128 Wash. 611—Smith Sand A 
Gravel Co. v. Corbin, 154 P. 160, 89 
Wash. 43. 

64.10 Minn —Thiesen v. Hellermann, 
64 N.W.2d 762, 242 Minn. 218. 
Plainttifs having prevailed oa is¬ 
sue of eight of recovery! the only 
errors at the trial available to them 
on appeal from order denying motion 
for new trial were such as bore 
on the amount of damages. 

Minn—Maas v. Laursen, 18 N.W.2d 
233, 219 Minn. 461, 168 A.L.R. 216. 
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eridence;^^ dismissal before trial whether find* 
ingfs were seasonably filed whether the findings 
were within the issuesconflict or contradiction in 
the findingsthe conclusions of law;*^® the suffi¬ 
ciency of the findings of fact to support the conclu¬ 
sions of law;*^! or the sufficiency of the verdict, 
findings of fact, or conclusions of law to support 

the judgment 

An objection that a finding is not one of fact, 
but a conclusion of law, cannot be raised on appeal 
from an order denying a new triaU® Also, there 
will be no review of objections to the form of the 
action,denial of a motion to set aside a judgment 
for disqualification of the trial judge,^^ the refusal 
of the trial court to dismiss an appeal from an order 
of county commissioners,errors apparent on the 
face of the judgment roll,^^ the failure to give 
plaintiff costs,^^ a refusal to settle a statement on 
motion,^* rulings on a motion for judgment on 
answers to special verdict questions,^^*5 or the denial 
of a motion to strike a bill of exceptions.^^ 


Where a new trial was granted after verdict for 
defendant, the appellate court will not determine 
whether plaintiff failed to make a prima facie case, 
as the trial court may have thought a new trial 
advisable even if that were true.®i Where there 
have been two or more trials, none of the proceed¬ 
ings at the trial or trials prior to the last one is 
before the court for review.®^ Also, where the trial 
court has granted one new trial on a particular 
ground and has overruled a motion for new trial 
on the same ground on a second trial, the reviewing 
court cannot consider such ground on appeal 
where the trial court was prohibited by statute 
from granting a second new trial on that particular 
ground.®®*® 

On the other hand, in most jurisdictions, there 
may be, subject to proper limitations, a review of 
an order requiring plaintiff to pay into court a 
certain sum as a condition on which he could pro¬ 
ceed to trial,®® the grant or denial of a nonsuit or 
dismissal,®^ a refusal to direct a verdict, in response 


BXOMSiVMMM of ▼•rdiot 

(1) On appeal from order of trial 
court arantinff new trial, question 
of exceasiveness of verdict waa 
neither decided nor precluded by 
the appeala 

Bla.—Braddock v« Seaboard Air 
Line R. Co., 80 So.2d 662. 

(2) However, where appeal was 
from order granting defendants* mo¬ 
tion for new trial, in so far as the 
new trial waa based on excessive¬ 
ness of verdict because of failure 
to allow credit for an item which 
plaintiff admitted should have been 
allowed, appellate court could con¬ 
sider the propriety of denying plain¬ 
tiff's consent to have the judgment 
reduced by amount of omitted item. 
Mont.—^Hinton v. Peterson, 169 P.2d 

333, 118 Mont. 674. 

Tevdiot establislilBg ahssaos of Uiu 
biUty 

In reviewing denial of new trial 
after verdict establishing absence of 
liability, questions concerned with 
issue of damages need not be con¬ 
sidered. 

Pa.—Taylor v. Harrison Const. Co., 
116 A.2d 767, 178 Pa.Super. 644. 

66. Kan.—El Dorado Refining Co. v. 
Songer, 31 P.2d 67, 139 Kan. 329— 
Ball v. Collins, 166 P. 273, 100 Kan. 
448. 

66 . Cal.—^Vestal v. Young, 82 P. 

383, 147 C. 721—United L.and 

Assoc. V. Pacific Impr. Co., 69 P. 
1064, 72 P. 988, 139 C. 870. 

67. Cal.—^Kepfler v. Kepfier, 66 P, 
208, 134 C. 206. 

68. Cal.—^Vestal v. Young, 82 P. 
888, 147 C. 721—Bell v. Southern 
Pac. R. Co., 77 P. 1124, 144 C. 


660—Schroeder v. Pissis, 60 P. 
768, 128 C. 209. 

4 C.J. p 670 note 80. 

69. Cal.—Beckley v. The Topo, 168 
P. 121, 176 C. 241. 

TO. Cal.—Keller v. Cliver, 167 P. 

651, 84 C.A. 390. 

4 C.J. p 670 note 79. 

71. Cal.—Cameron v. Ah Quong, 
166 P. 961, 176 C. 377. 

Bloxham v. Tehama County 
Telephone Co., 166 P. 664, 29 C. 
A. 326. 

Idaho.—^Walton v. Clark, 231 P. 713, 
40 Idaho 86. 

4 C.J. p 670 note 79 [a]. 

78. Cal.—Beckley v. The Topo, 168 
P. 121, 176 C. 241. 

Oreenman v. Rogers, 264 P.2d 
92, 122 C.A.2d 66. 

Idaho.—Walton v. Clark, 281 P. 718, 
40 Idaho 86. 

4 C.J. p 670 note 76. 

73. Cal.—Cameron v. Ah Quong, 166 
P. 961, 176 C. 877. 

74 . Cal.—^Keller v. Cliver, 167 P. 
551, 34 C.A. 390. 

4 C.J. p 670 note 87. 

75. Mont.—Canning v. Fried, 139 P. 
448, 48 Mont. 560. 

76. Ind.—Cooprider v. Board of 
Com'rs of Clay County, 188 N.B. 
679, 206 Ind. 130. 

77- Cal.—Thompson v. Los Angeles, 
67 P. 1016, 126 C. 270—In re West- 
erfield’s Estate, 30 P. 1104, 96 C. 
113. 

4 C.J. p 670 note 84. 

78. Cal.—Stevenson v. Smith, 28 C. 
102, 87 Am.D. 107. 

79 . Cal.—Hartman v. Smith, 74 P. 
7, 140 a 461. 


79.5 Kan.—Dimon v. Qarver, 283 P. 
2d 476, 178 Kan. 21. 

80. Minn—Baxter v. Coughlin, 83 
N.W. 190, 80 Minn. 322. 

81. Kan.—Hawks v. Atchison, T. & 
S. P. Ry. Co., 166 P. 276, 100 Kan. 
629. 

88. Minn.—Patton v. Minneapolis St 
Ry. Co., 71 N.W.2d 861, 246 Minn. 
396—Marlow v. Streeiland, 196 N. 
W. 488, 166 Minn. 450. 

NH.—Cotton V. Stevens, 129 A. 873, 
82 N.H. 105. 

Utah.—Buhler v. Maddison, 140 P. 
2d 933, 105 Utah 39. 

83.5 Ohio.—Green v. Acacia Mut. 
Life Ins. Co., 128 N.E.2d 222, 98 
Ohio App. 101—Snow V. Cincin¬ 
nati St. Ry. Co., 76 N.E.2d 220, 80 
Ohio App. 369. 

83. Cal.—Green v. Duvergey, 80 P. 
234, 146 C. 379. 

84. Wash.—Barnes v. J. C. Penney 
Co., 70 P.2d 311, 190 Wash. 633— 
Humphreys v. City of Seattle, 281 
P. 994, 152 Wash. 339. 

4 C.J. p 668 note 69. 

Where there Is no Judgment 
against defendant, he may not com¬ 
plain on plaintiff's appeal from an 
order granting new trial that trial 
court erred in refusing to grant his 
motion for nonsuit. 

Wash.—Brace v. Pederson, 180 P. 

917, 106 Wash. 673. 
meview treated as If of nonsuit or 
dismissal 

(1) Where plaintiff elected to 
stand by his case as made after 
court granted defendant a new trial, 
and whole record of case, including 
testimony, was brought to appellate 
court, such court would review case 
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to a motion therefor iy the complaining party,86 the 
denial of a motion for judgment notwithstanding the 
verdict,86 a failure to find on a material issue,6*^ 
a refusal to amend findings of fact and to modify 
the conclusions of law accordingly,86 whether a sub- 


.missible ease has been made,66.1 tfie rei^Kmsiveness 
of the verdict to the issue866 or the charge,66*6 and 
the sufficiency of the evidence to sustain the findings, 
verdict, or judgment®® 


as though trial court had dlBmissed 
action or granted nonsuit for failure 
to prove Jury case. 

Colo.—^Mooney v. Carter, 160 P.2d 
890, 114 Colo. 267. 

(2) Where defendant’s motion for 
dismissal was sustained on ground 
that plaintiff was guilty of con¬ 
tributory negligence, and plaintiff’s 
motion for new trial was thereafter 
sustained on ground that dismissal 
was erroneous, record on appeal 
from order granting new trial would 
be considered in light of defendant’s 
motion for dismissal. 

Neb.—Brown v. Slack, 66 N.W.2d 
382, 169 Neb. 142. 

85 . Wash —^Humphreys v. City of 
Seattle. 281 P. 994. 152 Wash. 339. 

4 C.J. p 669 note 64. 

Where exception to mllng Is act I 
laoluded in biU of exceptions, it is | 

not before the reviewing court. I 
Ga.—Elliott V. Levy, 66 S.E 2d 863, 
80 GaApp. 601. 

R. I.—Suleiman v. Artlnian, 110 A. 
387. 

Where a new trial was granted, the 

question is not reviewable in some 
states. 

Pla.—Leonettl v, Boone, 74 So.2d 661. 

S. D.—Lemont v, Thayer, 162 N.W. 
742, 39 S.D. 87. 

ICinnte hook entry 

Where minute book entry showed 
that defendant's motion for directed 
verdict had been sustained and Jury 
directed to find for defendant, under 
supreme court rule, reviewing court 
was required to consider speclflca- 
tlons of plaintiff's motion for new 
trial complaining of error in direct¬ 
ing Jury to return a verdict for de¬ 
fendant. 

Ind.—Johnson v. Gaugh's Estate, 124 
N.B.2d 704, 12B Ind.App. 610. 

86. Pa.—Kunz v. City of Titusville, 
97 A.2d 42. 373 Pa. 628. 

Wash.—Fagerdahl v. North Coast 
Transp. Co., 36 P.2d 46, 178 Wash. 
482. 

Wls.—Burns v. Weyker, 261 N.W. 

244, 218 Wis. 363. 

4 C.J. p 668 note 60. 

Whsrs there is RO jndgusat 

against defendant, he may not com¬ 
plain on plaintifTs appeal from an 
order granting new trial that trial 
court erred in refusing to grant 
his motion for Judgment notwith¬ 
standing the verdict. 

Pa<—Peoples First Nat. Bank & 
Trust Co. V. Christ, 65 A.2d 393, 
861 Pa. 423—Tupponce T. Penn¬ 


sylvania R. Co., 67 A.2d 898, 868 
Pa. 689. 

Wash.—Brace v. Pederson, 180 P. 

917, 106 Wash. 678. 

Xestricted review 
Where the trial court granted a 
new trial and denied a motion for 
Judgment notwithstanding the ver¬ 
dict, the review is greatly restrict¬ 
ed and the appellate court will not 
make such an examination of the 
pleadings and evidence, for the pur¬ 
pose of determining whether or not 
Judgment notwithstanding the ver¬ 
dict should have been entered, as it 
would if a new trial had not been 
granted. 

Pa.—Baranowski v. Lackawanna & 
W. V. R. Co.. 136 A. 696, 288 Pa. 
461—March v. Philadelphia & West 
Chester Traction Co., 132 A. 355, 
286 Pa. 413. 

Harkai v. Pisano, 88 Pa.Super. 
476. 

87. Cal.—Colby v. Title Ins., etc., 
Co., 117 P. 913, 160 C. 632. 86 L. 

R. A.,N.S. 813, Ann.Ca8.1913A, 616. 
4 C.J. p 668 note 63. 

88. Minn.—Sullivan v. Ebner, 262 
NW. 674, 195 Minn. 232—Louis F. 
Dow Co. V Bittner, 241 N.W. 669. 
186 Minn 499. 

88.5 Mo—Logsdon v. Duncan, 293 

S. W.2d 944. 

NY.—^Adler v. Savoy Plaza, 108 N. 

Y.S2d 80, 279 App.Dlv. 110. 

Wash.—Evans v. Yakima Val. 
Transp Co., 239 P.2d 836, 89 Wash 
2d 841—Hayes v. Sears, Roebuck 
& Co., 209 P.2d 468, 34 WaBh.2d 
666—^Western Asphalt Co. v, Valle, 
171 P.2d 169, 26 Wash.2d 428— 
Bilskl V. Department of Labor and 
Industries, 113 P.2d 62, 8 Wash.2d 
594—New York Life Ins. Co. v. 
Newport, 96 P.2d 449, 1 Wash.2d 
611. 

Xn every oaee reaching appellate 
court on proper appeal, question of 
submissibility of the case can be 
raised. 

Mo.—Lilly V. Boswell, 242 S.W.2d 
73, 362 Mo. 444, overruling 

Schneider v. St. Louis Public 
Service Co., 238 S.W.2d 860. I 
riling after-trial motions 

(1) On appeal by plaintiff from or¬ 
der granting defendant a new trial, 
defendant could contend that plain¬ 
tiff failed to make a submlssible 
case, where such point had been 
preserved by timely trial motions 
and after-trial motions. 

Mo.—^Wilhelm v. Haemmerle, 262 S. 
W.2d 609. 

(2) Although no after-trial mo- 
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jtlons were filed, the reviewing court 
may consider whether a submlssible 
case was made, on appeal from order 
sustaining plaintiff’s motion for new 
trial based solely on ground of dam¬ 
ages. 

Mo.—^Adair County v. Urban, 360 8. 
W.2d 498—Lilly v. Boswell, 242 8. 
W.2d 73. 862 Mo. 444—Nelson v. 
Kansas City, 227 S.W.2d 672, 860 
Mo. 143. 

89. Mont.—Hamilton v. Murray, 74 
P. 76, 29 Mont. 80. 

89.5 R.I.—Narell v. Sasso, 72 A.2d 
432. 76 R.I. 483. 

90. Ala.—Pacific Mut. Life Ins. Co. 
V. Yeldell, 62 So.2d 806, 36 Ala.App. 
662. 

Ind—^Walner v. Capron, 36 N.E.2d 
64, 224 Ind. 267. 

Lincoln Nat. Life Ins. Co. v. 
Sobel. 37 N.E.2d 698, 110 Ind.App. 
331. 

Iowa.—Sergeant v. Watson Bros. 
Transp. Co., 62 N.W.2d 86, 244 
Iowa 186—MacMurtry v. John, 202 
N.W. 768. 

La.—Smith v. Parker, App., 69 So. 
2d 718. 

Me.—Herman v. Greene, 84 A.2d 17, 
140 Me. 64. 

Minn.—Thelen v. Gartner, 81 N.W. 

2d 639. 266 Minn. 86. 

Mo —Little V. Manufacturers Ry. Co., 
App., 145 S.W.2d 497—Sesrmour v. 
Tobin Quarries, 123 S.W.2d 628, 
233 Mo App 573. 

Mont —Babcock v. Gregg, 178 P. 

284, 65 Mont. 817. 

N.J.—Annlchiarico v. Moblllte, Inc., 
89 A.2d 89, 19 NJ.Super. 492. 

R.I.—Merlina v. Calabro, 113 A.2d 
646—Passarelli v. Boraginl, 68 A. 
2d 74, 76 R.I. 60. 

Wash.—Ide v. Stoltenow. 289 P.2d 
1007, 47 Wash 2d 847—Thornton v. 
Eneroth, 80 P.2d 951, 177 Wash. 1. 
4 C.J. p 669 note 65. 

Effect of statement, or lack of state¬ 
ment, of ground in order see supra 
S 1464 (7). 

Soope of inquiry 
(1) In general. 

Cal.—Clarke v. Fiedler, 118 P.2d 276, 
44 CA.2d 888. 

Fla.—Powell v. Jackson Grain Co., 
184 So. 492, 134 Fla. 696, followed 
in 184 So. 498, 134 Fla. 609. 

Ind.—Boyor v. Leas, 64 N.E.2d 88, 
116 Ind.App. 602, rehearing denied 
64 N.E.2d 591, 116 Ind.App. 602— 
First Nat. Bank of Ottawa v. 
Fraikin, 62 N.E.2d 874, 116 Ind. 
App. 246. 

<2) On plaintiff’s appeal from 
Judgment for defendant after over- 
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Under a pertinent statute, the question that arises 
on review of the grant or refusal of a new trial on 
the ground of misconduct of the jury may be simply 
one of the soundness of the decision of the trial 
judge on the subject of the materiality of proved 
misconduct.^^ It has been held that on such appeal 
the primary concern of the reviewing court is not 
whether the misconduct of a juror had caused in¬ 
jury or injustice to a litigant, but rather the stigma 
which attaches to the administration of justice and 
the imperiled confidence in the judicial system.®^*® 


Ordinarily, the judgment or decree will not be 
reviewed,** especially after the expiration of the 
time to appeal from ^e judgment;** but it is other¬ 
wise in equity where, after the granting of the 
motion, the court passed on the merits of the con¬ 
troversy and made a final disposition of the case.*^ 

There have been divergent holdings as to the re¬ 
viewability of questions or rulings as to the right to 
a jury trial,*5 the admission or exclusion of evi¬ 
dence,** and the instructions.®'^ 


ruling of plaintIfT 8 motion for new 
trial, supreme court could not re¬ 
view the evidence de novo and de¬ 
cide the case as supreme court 
might think proper. 

Iowa.—Kellogg v. Rhodes, 4 N.W. 

2d 412, 231 Iowa 1340. 

(3) On appeal after denial of mo¬ 
tion for new trial, the reviewing 
court considers, not whether the re¬ 
quired amount of evidence was fur¬ 
nished, but only whether the verdict 
is supported by any material evi¬ 
dence. 

Tenn.—Kurn v. Weaver, 161 S.W.2d 

1006, 25 Tenn.App. 556. 

(4) In reviewing an assignment 
that the trial court erred in refusing 
to grant a new trial, no attempt 
will be made to reconcile conflicting 
evidence; the inquiry is limited to 
the question whether the record dis¬ 
closes sufficient evidence of proba¬ 
tive value to support the verdict. 
Va.—Hunter v. Burroughs, 96 S.E. 

360, 123 Va. 118. 

(6) Function of reviewing court on 
appeal from order granting plain¬ 
tiff a new trial begins and ends with 
a determination of whether the evi¬ 
dence affords sound basis for a 
verdict in the plaintiff's favor, and 
reviewing court does not review the 
weight of the evidence or the pro¬ 
priety of permissible inferences. 

Cal.—Brown v. Guy, App., 301 P.2d 

418. 

(6) On appeal from order grant¬ 
ing plaintiffs motion for new trial 
after Jury’s verdict for defendants 
on ground that evidence was in¬ 
sufficient to Justify Jury's Implied 
finding that plaintiff was guilty of 
contributory negligence, only ques¬ 
tion necessary to consider is wheth¬ 
er evidence shows such fact as mat¬ 
ter of law. 

Cal.—^Mytinger v. Weir, 116 P.2d IS, 

45 C.A.2d 698. 

(7) Also, under statute authoriz¬ 
ing a trial court in a proper case 
to grant a new trial on the sole 
issue of damages, its order so limit¬ 
ing the new trial when predicated 
on insufficiency of the verdict is 
subject to attack solely on ground 
of abuse of discretion. 


Cal.—Hughes v. Schwartz, 124 P.2d 
886, 51 C.A2d 362. 

(8) Under a general finding for a 
new trial in the words of the stat¬ 
ute that Justice has not been done, 
and a further hearing would be equi¬ 
table, the only inquiry is, Was there 
any evidence to prove facts essential 
to the finding? 

N.H.—McGlnley v. Maine Cent R. 
Co., 109 A. 716, 79 N.H. 320. 

91. Tez—Giles v. Tyson, Civ.App.. 
13 SW2d 452. 

91.5 Wls.—Rasmussen v. Miller, 68 
NW.2d 16, 268 Wis. 436. 

92. Mo—Plnkley v. Rombauer, 87 
SW.2d 1046, 231 Mo App. 1238. 

4 C.J. p 670 note 82. 

Bevlew of Judgment permitted 

(1) Where appeal was timely per¬ 
fected from order overruling mo¬ 
tion for new trial, fact that no ap¬ 
peal had been taken from Judg¬ 
ment did not preclude review of 
Judgment. 

Kan.—Herron v. Chappell, 255 P.2d 
632, 174 Kan. 350. 

(2) Appeal in non Jury case from 
order overruling motion for new 
trial brought up Judgment for re¬ 
view. 

Tenn.—Ragsdale v. Hill, 269 S.W.2d 
911, 37 Tenn.App. 671. 

93. Kan.—Cooley v. Hebrew, 196 P. 

2d 602, 165 Kan. 600—Kolterman 
V. Atkinson, 100 P.2d 729, 151 

Kan. 623. 

N.Y.—Molea v. Cristaino, 166 N.Y. 
S. 444. 

M. Okl.—-Hull V. Teafatiller, 286 P. 
799, 142 Okl, 265. 

95h Jgevlew is allowed 

Minn.—-Hasey v. McMullen, 128 N.W. 

1078, 109 Minn. 332. 

Meview is uot allowed 
Cal.—Morse v. Wilson, 71 P. 801, 138 
C. 668. 

98. Bullngs are uot revlewable 

W.Va.—Ruffner v. Hill, 7 S.B. 18, 
81 W.Va. 428. 

Wls.—Gross Coal Co. v. Milwaukee, 
134 N.W. 189, 148 Wis. 72. 

4 C.J. p 670 note 88. 

New trial granted 

(1) On appeal from an order grant¬ 
ing a new trial, error in a ruling 
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on the admissibility of evidence 
which was specifically brought to the 
attention of the trial court in the 
motion for new trial is before the 
appellate court for consideration. 
Mo.—First Nat. Bank v. Dunbar, 

App., 72 S.W.2d 821. 

(2) However, appellant’s assign¬ 
ments of error as to rulings of evi¬ 
dence cannot be considered. 

Iowa—Bennett v. Ryan, 222 N.W. 

16, 206 Iowa 1263. 

Mo—Story v. August, App., 10 SW. 

2d 965—PanagOB v. General Cigar 

Co., App., 268 S.W. 643. 

(3) The appellate court Is not re¬ 
quired to pass on questions of the 
admissibility of particular evidence, 
where other evidence was alone 
sufficient to require submission of 
the case to the Jury. 

Tex—St. Louis, B. & M. Ry. Co, v. 

Booker, Civ.App., 287 S.W. 180. 

(4) Plaintiff could not, on appeal 
from order granting defendant’s mo¬ 
tion for new trial, raise question as 
to admissibility of certain evidence 
adduced by defendant and objected 
to by plaintiff, where record dis¬ 
closed nothing which would neces¬ 
sarily prove fatal to defendant’s de¬ 
fense. 

Wash.—^Kimball v. Moore, 140 P.2d 

498, 18 Wash 2d 643. 

Denial of new trial 

(1) Where a new trial was denied, 
questions relating to the admission 
or exclusion of evidence may be 
raised and considered on appeal. 

Ind.—State v. McNelis, 122 N.E. 690. 

72 Ind App. 231. 

N.Y,—Wolfert v. Edison, 169 N.Y.S. 

484. 

(2) However, where evidence was 
excluded on trial and was not offered 
on hearing of motion for new trial, 
exclusion, If error, was not review- 
able on appeal, If taken, from order 
denying motion. 

Kan.—Lehmberg v. Hultberg, 208 P. 

2d 146, 166 Kan. 662. 

97. A& l&qttiry of szossslvsaMB tsI 
non In the nmonnt of .verdlot, pre¬ 
sented by a motion for new trial, 
cannot be affected by recourse to the 
further Inquiry whether the court 
erred In instructing the Jury In de¬ 
fining or limiting the measure or ele- 
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§ 1471. —— On Appeal from Order or Mo¬ 
tion to Amend or Correct Judg¬ 
ment or Record 

Only errors of law may be conildered on an appeal 
from a ruling on a motion to amend, modify, or correct a 
Judgment or record. 

On appeal from an order granting or den3ring a 
motion to amend, modify, or correct a judgment or 
record, only errors of law may be considered, and 
not the merits of the original case.^8 in other 
words, the only question to be determined is the 
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correctneu or incorrectness of the decision.**-* 

§ 1472. —- On Appeal fa-om Part of Judg¬ 
ment or Order or from One of Sev¬ 
eral Judgments or Orders 

A judgment, order, or decree, or part thereof, which 
hat not been appealed from la not before the appellate 
court for review. 

In case of appeal from part only of a judgment, 
order, or decree, the part not appealed from is not 
before the appellate court for review®* unless the 


menta of recoverable damaeres, for 
the reason that It was the unqualified 
duty of a Jury to heed and to ob¬ 
serve the instructions given by the 
court. 

Ala.—Hines v. Wlmbish, 86 So. 765, 

204 Ala. 850. 

Grant of new trial 

(1) In some states errors in the 
charge are reviewable where they 
were assigned in the motion for new 
trial and the motion was granted, 
even though no exceptions to the 
charge were taken at the trial. 

Minn.—^Naylor v. McDonald. 241 N. 

W. 674, 186 Minn. 618. 

(2) In considering the propriety 
of action of trial court in granting 
a new trial, appellate court is gov¬ 
erned by the cumulative effect of 
all errors, conflicts, and confusions 
that appear in the charge as a whole. 
Cal.—Brown v. George Pepperdme 

Foundation, 143 P.2d 929, 23 C.2d 

256. 

(3) On appeal from order grant¬ 
ing new trial, ultimate question for 
decision, if there was evidence to 
support hypothesis of instruction 
complained of, was whether instruc¬ 
tion was in fact so prejudicially er¬ 
roneous, as matter of law, as to com¬ 
pel the granting of the new trial. 
Mo.—Brooks v. St. Louis Public 

Service Co., 276 S.W.2d 262. 

(4) On appeal from order sustain¬ 
ing motion for new trial, the giving 
of instructions complained of in 
brief would not be considered where 
trial court did not assign giving of 
Instruction as reason for sustaining 
motion. 

Mo.—Stout V. Independent Order of 

Foresters, 148 S.W.2d 187, 235 Mo. 

App. 787. 

(5) In other states, the giving of 
Instructions will not be reviewed on 
appeal from the grant of a new trial. 
S.D.—Lemont v. Thayer, 162 N.W. 

742, 89 S.D. 87. 

(6) Where a verdict was returned 
for appellant, hla assignments of 
error as to instructions will not be 
considered. 

Iowa.—Bennett v. Byan, 222 N.W. 16, 

206 Iowa 1263. 


Story V. August, App., 10 S.W.2d 
965—Panagos v. General Cigar Co., 
App.. 268 S.W. 643. 

Beniol of new trial 

(1) In reviewing the overruling of 
a motion for a new trial, questions 
relating to instructions and neces¬ 
sarily involved in the action of the 
court on the motion will be consid¬ 
ered, 

Ind.—State v. McNeils, 122 N.B. 690, 
72 Ind.App. 231. 

(2) However, if plaintiff conceived 
that there was error in refusal by 
trial court of plaintiff's requested in¬ 
structions, such alleged error should 
have been included in grounds for a 
new trial in the trial court, or there 
should have been an appeal from 
the verdict or Judgment entered 
thereon, but where plaintiff did nei¬ 
ther and appealed only from order 
refusing new trial, refusal of re¬ 
quested instruction was not before 
supreme court. 

S C —Shea v Glens Falls Indem. Co., 
89 S.E.2d 221, 228 S.C. 173. 

98. Kan—Northrup Nat. Bank v. 
Webster Refining Co.. 138 P. 687, 
91 Kan. 434. 

Okl —Stevens Expert Cleaners & Dy¬ 
ers, Inc V. Stevens, 267 P.2d 998. 
Oo&stmotlon of will 

On appeal from an order denying 
a motion to correct, nunc pro tunc, a 
Judgment in will construction suit, it 
was not the province of the appel¬ 
late court to construe the will. 

Mo.—Wiggins v. Perry. 119 S.W.2d 
839, 343 Mo. 40, 126 A.L.H. 949. 

98.5 Okl.—Feagin v. Fife, 176 P.2d 
81, 198 Okl. 67. 

garlsdlotloa to oorrsot after appeal 
Is taken 

Appeal from order correcting Judg¬ 
ment nunc pro tunc would turn on 
question of whether error was cleri¬ 
cal or Judicial and, hence, whether 
trial court had Jurisdiction to cor¬ 
rect Judgment after appeal had been 
taken. 

Cal.—Sampson v. Sapoznlk, 266 P.2d 
346, 117 C.A.2d 607. 

99. Ark.—Montgomery v. Blanken¬ 
ship, 230 S.W.2d 61, 217 Ark. 367. 
21 A.L.R.2d 212—Baker v. State, to 

, Use of Independence County, 197 
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8.W2(1 769. 210 Ark. 690—New 
Netherlands American Mortg. Bank 
V. Greene & Lawrence County 
Drainage Dlst., 133 S.W.2d 446. 199 
Ark. 217—Rural Special School 
Dlst. No. 17 of Pope County v. Spe¬ 
cial School Diet. No. 56, 186 S.W. 
70, 123 Ark. 670—St. Louis. I. M. 
& S. R. Co. V. Craft, 171 S.W. 1186, 
116 Ark. 483, L.R.A.1916C 817, af¬ 
firmed 35 S.Ct. 704, 237 U.S. 648, 69 
L.Ed. 1160. 

Cal.—American Enterprise v. Van 
Winkle, 246 P.2d 935, 39 C.2d 210 
—^Hise V. Superior Court of Los 
Angeles County, 184 P.2d 748, 21 
C.2d 614—Hollywood Cleaning & 
Pressing Co. v. Hollywood Laundry 
Service, 17 P.2d 712, 217 C. 131— 
Lake v. Superior Court of Califor¬ 
nia in and for City and County of 
San Francisco, 200 P. 1041, 187 C. 
116 

Knoblock v. Waale-Camplan Co., 
297 P.2d 765, 141 C.A.2d 870—Cali¬ 
fornia Employment Stabilization 
Commission v. Chichester Transp. 
Co., 172 P.2d 100, 75 C.A.2d 899— 
Swall V. Anderson, 141 P.2d 912, 60 
C.A.2d 825—Neel v. Ramelll, 82 P. 
2d 177, 138 C.A. 866—Griffin v. 
City of Los Angeles. App., 26 P.2d 
666, 134 C.A. 763—Silversteln v. 
Oakland Title Insurance & Guaran¬ 
ty Co., 9 P.2d 846, 122 C.A. 73— 
Arp V. Blake, 218 P. 773, 63 C.A 
362. 

Holbrook v. Phelan, 6 P.2d 866, 
121 C ASupp. 781. 

Idaho.—Gillette v. Oberholtzer, 264 
P. 229, 45 Idaho 671. 

Ill —People ex rel. Southfield Apart¬ 
ment Co. V. Jarecki, 96 N.E.2d 669, 
408 Ill. 266—Standard Oil Co. v. 
Bellinger, 180 N.E. 396, 348 Ill. 62 
—Mussey v. Shaw, 113 N.B. 606, 
274 Ill. 361. 

Engles V. Rosenthal, 274 Ill.App. 
272. 

Iowa —Brutsche v. Incorporated 
Town of Coon Rapids, 264 N.W. 
696, 220 Iowa 1295—Rainsbarger v. 
Ralnsbarger, 224 N.W. 45, 208 Iowa 
764—Incorporated Town of Con¬ 
way V. Conway, 180 N.W. 677, 190 
Iowa 663. 

Ky.—Payne v. Tevls, 194 S.W.2d 881, 
302 Ky. 223—Blackburn v. Bevins, 
3 S.W.2d 762, 228 Ky, 889—City of 
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part appealed from qtialifies and affects, and is not | severable from, every other part^ or a stattite in 


Plnevllle ▼. Moore, S27 S.W. 477, 
190 Ky. 867. 

-Howard v. Toye Bros. Tellow 
Cab Co., 76 So.2d 891, 226 La. 846 
—Brewer v. Hill, 162 So. 76, 178 
La. 638, certiorari denied Hill v. 
Brewer, 64 S.Ct. 681—^Leldlgh-Dal- 
ton Lumber Co. v. Houck, 70 So. 72, 
188 La. 159. 

La.—^In re Parking Service, Inc., 
App., 88 So.2d 62—Rahier v. Rest- 
er, App., 11 So.2d 87—Smith v. Hy¬ 
man, App., 10 So.2d 647—Harris v. 
Mount Zion Baptist Church, App., 
198 So. 780—Union M. B. Chapel v. 
Rupp, App., 170 So. 608—Caskey v. 
Crawley, 184 So. 711, 16 La.App. 
416—^First Baptist Church of Cov¬ 
ington V. Jackson, 120 So. 689, 10 
La.App. 170—De Bellevue v. Cou- 
villion, 8 La.App. 668. 

Md.—Murray v. Requardt, 23 A.2d 
697, 180 Md. 246. 

HASS.—Blume v. Kimball, 110 N.B. 

1086, 222 Mass. 412. 

Mich.—Class v. Drieborg, 296 N.W. 
647, 296 Mich. 80—Consumers’ 
Power Co. v. City of Allegan, 226 

N.W. 680, 248 Mich. 84. 

Nev.—Coxpns Juris Becnadiim cited 
la Cunningham v. Cunningham, 106 
P.2d 898, 400, 60 Nev. 191. 

N.J.—In re Broderson’s Estate, 165 

A. 109, 112 N.J.Eq. 632—In re Ful- 
per’s Estate, 182 A. 884, 99 N.J.Eq. 
298 

N.T.—In re Burk’s Will, 84 N.E.2d 
631, 298 N.Y. 460, reargument de¬ 
nied and remittitur amended, 86 
N.B.2d 769, 299 N.Y. 808. 

Williams v. Rhode Island Corp., 
121 N.Y.S.2d 187, 281 App.Div. 618 
—Lustfogel V. Bodek, 34 N.Y.S.2d 
79, 264 App.Div. 702, appeal de¬ 
nied 89 N.Y.S.2d 986, 266 App.Div. 
991—General Fireproofing Co. v. 
Keepsdry Const. Co., 160 N.Y.S. 
179, 178 App.Div. 628. 

N.C.—Brown v. Mitchell, 176 S.B. 
268, 207 N.C. 182. 

N.D.—Schaff V. Kennelly, 69 N.W.2d 
777—^In re Campbell’s Guardian¬ 
ship. 216 N.W. 913, 66 N.D. 60. 
Ohio.—^Arnold v. Val Decker Packing 
Co., App., 42 N.E.2d 698. 

S.C.—Nachman-Rhodes, Inc. v. 
Lightner, 64 S.E.2d 898, 219 S.C. 
167—Hydrick v. Hydrick, 141 S. 

B. 166, 142 S.C. 681. 

Tenn.—North Carolina Mut Life Ins. 
Co. V. Banks, 148 S.W.2d 64, 24 
Tenn.App. 660—^Hughes v. Young, 
66 S.W.2d 868, 17 Tenn.App. 24. 
Tex.—^Fry v. Dixie Motor Coach 
Corp., 180 S.W.2d 186, 142 Tex. 
689—Johnson v. Sovereign Camp. 
W. O. W., 88 S.W.2d 606, 126 Tex. 
829—Turman v. Turman, 64 S.W. 
2d 187, 128 Tex. 1. 

i&tna Casualty & Surety Co. v. 
Woodward, Com.App., 41 B.W.2d 
674—Sims V. State, Com.App., 12 
8.W.2d 640, appeal dismissed State 


of Texas ex rsl. Isensee v. Sims. 
60 S.Ct. 160, 280 U.B. 688, 74 L.Bd. 
697. 

Abdou V. Sunny State Distribut¬ 
ing Co., C1V.APP., 223 S.W.2d 841 
—^Davis V. Haslam Lumber Co., 
CIV.APP., 213 S.W.2d 771, error re¬ 
fused no reversible errox^<-Speck- 
els V. Kneip, Clv.App., 170 S.W. 
2d 266, error refused—^Texas ft N. 

O. R. Co. V. Wood, Civ.App., 166 
S.W.2d 141—Selby v. Selby, Civ. 
App., 148 S.W.2d 864—Waller-Mc- 
Cumber, Inc., v. Fields, Civ.App., 
137 S.W.2d 126, error dismissed. 
Judgment correct—Storey v. John¬ 
son. Civ.App., 84 S.W.2d 787— 
American Trust & Savings Bank 
V. Whitaker, Civ.App., 2 S.W.2d 
356—May v. Southwestern Lumber 
Co. of New Jersey, Civ.App., 278 
S.W. 608—Lowry v. Henderson, 
Clv.App., 244 S.W. 636—Slaughter 

V. Texas Life Ins. Co., Civ.App., 
211 S.W. 360—De Arcy v. South 
Texas Music Co., Civ.App., 208 S 

W. 381. 

Utah.—Reimann v. Baum. 203 P.2d 
387, 116 Utah 147—U. S. Building 
ft Loan Ass’n v. Midvale Home 
Finance Corporation, 44 P.2d 1090. 
86 Utah 606. rehearing denied 46 

P. 2d 672, 86 Utah 622—Tanner v. 
Provo Reservoir Co., 2 P.2d 107, 
78 Utah 168—^Forbes v. Butler. 
276 P. 772. 73 Utah 622. 

Wash—Grady v. Dashiell, 163 P.2d 
922, 24 Wash.2d 272—Chaffee v. 
Chaffee, 145 P.2d 244, 19 Wash 2d 
607—Cook v. Commellinl, 93 P.2d 
441, 200 Wash. 268—Horton v. 

Briggs. 29 P.2d 926, 176 Wash 
602—^Harden v. State Bank of 
Goldendale, 203 P. 16, 118 Wash 
234. 

W Va.—Sulzberger ft Sons Co. v. 
Fairmont Packing Co., 103 S E. 121, 
86 W.Va. 361. 

Wis.—Daanen v. MacDonald, 87 N. | 
W.2d 89. 264 Wis. 440—Klas v. ] 
Fenske, 22 N.W.2d 696, 248 Wis. 
534—Werner v. Randall, 170 N.W. I 
727, 168 Wis. 606—nj. I. Case Plow 
Works v. J. I. Case Threshing 
Mach. Co., 166 N.W. 128, 162 Wis. ; 

186. j 

Wyo.—Cottier v. Sullivan, 81 P.2d j 
676, 47 Wyo. 72. 

4 C.J. p 670 note 93—40 C.J. p 616 
note 16. 

Appeal from part of Judgment, or¬ 
der, or decree see supra 9 109. 

Aotloa to qulst tltl* 

(1) Where plaintiffs in an action 
to quiet title claimed to be the ab¬ 
solute owners of the land involved, 
of which the only defendant appeal¬ 
ing from the Judgment claimed a 
portion, both parties, under a stat¬ 
ute, have the legal right to have de¬ 
termined which party has the better 
title, without regard to the nonap -1 
pealing defendants. | 
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Mo.—Cullen V. Atchison County, 268 
S.W. 98. 

(2) In action to quiet title, plain¬ 
tiff by objecting only to that portion 
of final judgment decreeing disposi¬ 
tion of demurrer to first cause of ac¬ 
tion, and by falling to object to that 
portion of Judgment which deter¬ 
mined issues raised by the second 
cause of action and defendant’s an¬ 
swer, conceded the finality of the 
Judgment for defendant on the sec¬ 
ond cause of action. 

Cal.—Collins v. Bridge Inv. Co., 128 
P.2d 486, 20 C.2d 62. 

Costs 

(1) The question of costs cannot 
be considered on appeal separately 
from the Judgment to which the 
costs are Incident. 

La.—In re Roddy, 89 So.2d 160, 230» 
La. 635. 

(2) Although defendant appealed 
from nonseverable portions of judg¬ 
ment. where reviewing court re¬ 
versed only that portion relating to 
cost, plaintiff who did not appeal 
was not entitled to review of entire 
Judgment as the award of costs was 
a severable portion of the judgment. 
Cal.—Lachman Bros. v. Muenzer, 800 

P.2d 295, 143 C.A.2d 620. 

Limited appeal 

An appeal from only adverse por¬ 
tions of a decree is a ’’limited ap¬ 
peal” as distinguished from a 
“broad” or ’’simple appeal” and is 
limited to the particular portions 
of the decree appealed from. 

Tenn.—Richardson v. Mitchell, 237 
S.W.2d 677, 34 Tenn App. 318—Fox 
V. River Heights, 118 S.W.2d 1104, 
22 Tenn.App. 166. 

Hsstrloted assigiiment of enrors 

Where a cause of action and each 
of four counterclaims were separate 
and a separate finding was required 
on each, plaintiff's appeal from the 
whole judgment, assigning errors 
only as to rulings on the second 
counterclaim. Indicated a purpose to 
bring up for review only the matters 
connected therewith and was an ap¬ 
peal from that portion of the Judg¬ 
ment alone. 

Mont.—Cook V. MacGlnniss, 288 P. 
129, 72 Mont. 280. 

1. Cal.—Turner v. Mellon, 267 P.2d 
15, 41 C 2d 46—^American Enter¬ 
prise v. Van Winkle, 246 P.2d 936, 
89 C.2d 210—Milo v. Prior, 292 P. 
647, 210 C. 669. 

Ga.—^Kniepkamp v. Richards, 16 S. 

E.2d 24, 192 Ga. 609. 

Okl.—^Rebold v. National Supply Co., 
271 P. 862, 183 Okl. 140. 

Or.—Hall V. Dolph, 198 P.2d 272, 184 
Or. 819. 

Tex—San Felipe Independent School 
Diet. V. Nelson, Civ.App., 74 S.W. 
2d 186. 
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force at the time is construed to make the appeal 
operative to bring up the entire judgment^ Sim¬ 
ilarly, an appeal from one of several judgments, or¬ 
ders, or decrees does not authorize the review of any 
other judgment, order, or decree;* and this is so 
however closely they may be united.^ On the 
other hand, it has also been held that the filing of 
an appeal in general terms is sufficient to bring up 
for review all judgments from which appellant has 
standing to appeal.^-* 

Where part of an order appealed from is appeal- 
able and part is not, only that part which is appeal- 
able is presented for review,and this rule also 
applies where an appeal is taken from two or more 
orders, one of which is not appealable.^'i* 

Distinct actions. A fortiori, the general rule ap¬ 
plies where the judgments, orders, or decrees are 
entered in distinct actions or proceedings.® 
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ConsoUdaied actions. Where taweuits were con¬ 
solidated and tried together and separate findings, 
conclusions of law, and judgments were rendered, 
the reviewing court will consider such separate find¬ 
ings and conclusions of law together as though they 
were incorporated in a single document.®-® Except 
where it is necessary to do complete equity,®-^® 
where suits in equity were consolidated, an appeal in 
one case will not necessarily bring up the others.® 
Where by agreement the different suits in equity 
were tried as one suit on the same evidence, which 
is preserved in one common certificate of evidence, 
they may, although separate decrees were rendered, 
be reviewed in the same manner as one case.^ 

§ 1473. Review Dependent on Mode of Re¬ 
view 

The scope of the review may vary according to 
the mode of bringing the cause to the reviewing 


Wa8h.-^ook V. Commellini, 93 P.2d 
441, 200 Wash. 268. 

4 G.J. p 671 note 94. 

S. Wis—Seyfert v. Seyfert, 229 N 
W. 636. 201 Wls. 223—David Adler 
& Sons Co. V. Magllo. 223 N.W. 
89. 198 Wis. 24. 

AflLSwer to appeal regueatlzig revert, 
al or aArmaaioe 

Plaintiff had right to appeal from 
only that part of judgment having 
reference to amount of damages, but 
where defendant answered appeal 
by asking for reversal and in the al¬ 
ternative for affirmance, the whole 
Judgment was before the appellate 
court. 

Lia.—Milner v. Louisiana Public 
Utilities, App., 1 So.2d 448. 

3. Ala.—^Unlon Central Life Ins. Co. 
of Cincinnati, Ohio, v. Thompson, 
157 So. 852, 229 Ala. 433. 

Arlz.—Sltkln v. Smith, 276 P. 621, 35 
Ariz. 226, 66 A.L.R. 645. 

Ark.—Booth v. Racey, 285 S.W. 29. 
171 Ark. 661—^Fowler v. Pine Bluff 
Spoke Co.. 232 S.W. 16, 149 Ark. 
249 

Cal.—Muller v. Martin, 268 P.2d 686. 
116 C.A.2d 431—^Wright v. South¬ 
ern Counties Gas Co., 283 P. 823, 
102 C.A. 656. 

Ga.—Bolton v. White, 168 S.E. 436. 
48 Ga-App. 13. 

Ky. —^Robei^ v. Red wine's Ex'r, 197 
S.W. 462, 176 Ky. 799—Shaw v 
Shaw's Adm'r, 192 S.W. 524, 174 
Ky. 898. 

La.—First Nat. Bank v. Hudson 
Const Co., 100 So. 451, 166 La. 
162. 

Harrison v. Atlas Signerafts 
Co., App., 200 So. 178—^Thornton v. 
Peak, App., 191 So. 182—^Parks v. 
Hall, App., 179 So. 868, followed In 
179 So. 877, Hall v. Hall. 179 So. 
177 and Ciurbons Consolidated v. 


Hall, 179 So. 878, annulled on oth¬ 
er grounds 181 So 191, 189 La. 849, 
conformed to, App., 182 So. 347— 
Wyatt v. Buckley, App., 174 So. 
387—Dowling Bros v. Hardeman, 
App., 157 So. 168—IzQuierdo v. 
Kenner, 123 So. 366, 11 La App. 
594—Taft Mercantile Co. v, Blouin 
Co., 7 La.App. 190. 

Md.—Beach v. Beach, 162 A. 865, 159 
Md. 647. 

Mo.—Hunter v. Delta Realty Co., 169 
S.W.2d 936, 360 Mo. 1123—State 
ex rel. Reid v. Forsee, 161 S.W. 2d 
648. 

Blxler V. Special Road Dist. No. 
1, Newton County, 166 S.W.2d 960, 
236 Mo.App. 336—^Netherton v. 
Farmers Exchange Bcuik of Galla¬ 
tin, App., 63 S.W.2d 166. 

Neb.—Slbbernson v. Peterson, 211 N. 

W. 993, 116 Neb. 131. 

N.Y,—Nau V. Vulcan Rail & Con¬ 
struction Co, 36 N.E.2d 106, 286 N. 
Y. 188, reargument denied 39 N. 
E 2d 267, 287 N.Y. 630. 

S.D—Sllvander v. Molthan, 188 N. 
W. 970, 44 SD. 822. 

Tex.—Trahan v. Roberts, Clv.App., 
48 S W.2d 603. 

Wash.—Taylor V. Wilbur, 21 P.2d 
1016, 177 Wash. 487. 

Wls.—Read v. Agricultural Ins. Co., 
263 N.W. 682, 219 Wls. 680. 

4 C.J, p 671 note 96. 

Dual oapaolty 

Where defendant, who was sued as 
an executor and was also joined in¬ 
dividually, did not appeal from judg¬ 
ment against him individually, such 
judgment was not before appellate 
court for consideration on defend¬ 
ant’s appeal from Judgment against 
him as executor. 

N.Y.—Martin v. Wlniarski, 20 N.Y.S. 

2d 820, 269 App.Dlv. 499. 

4 . N.Y.—^In re Central Park Comrs., 
60 N.Y. 498. 


Prejudice 

On appeal from an order granting 
plaintiff a temporary injunction, an 
order overruling defendant’s plea in 
abatement will be considered only so 
far as it prejudiced defendant’s right 
to defeat the application for the 
temporary Injunction. 

Tex.—First Trust Joint Stock Land 
Bank of Chicago v. Hayes, Civ. 
App., 90 S.W.2d 331. 

4.5 Md.—^Williams v. Dawidowicz, 
120 A 2d 399, 209 Md. 77. 

4.10 Minn —Muggenburg v, Leigh¬ 
ton, 60 N.W.2d 9, 240 Minn. 21— 
Storey v. Weinberg, 81 N.W.2d 
912, 226 Minn. 48—Cashen v. 

Owens, 29 N.W.2d 440, 226 Minn. 
26—Marty v. Nordby, 276 N.W. 
739, 201 Minn. 469. 

Where au utteaiipt is made to ap¬ 
peal from aa catira order, and the 
order is in part appealable and in 
part not appealable, the court may 
review the entire order. 

Minn —^Long v. Mutual Trust Life 
Ins. Co., 263 N.W. 762, 191 Minn. 
163. 

4.10 Cal .—Ferry v. O’Brien, 219 P. 
467, 63 C.A. 620. 

5. Tex—^Adoue v. Jemison, 65 Tex. 
680 

4 C.J. p 672 note 97, p 1099 note 10. 

BJi Cal.—Wolfson v. Beatty, 267 P. 
2d 1017, 118 C.A.2d 392—People v. 
Ocean Shore R. R., 72 P.2d 167, 22 
C.A.2d 667. 

6.10 Ky.—Givens v. Turner, 118 8. 
W.2d 1166, 272 Ky. 211. 

6. Ala.—^Ex parte Green, 129 So. 69, 
221 Ala. 416. 

1 C.J. p 1187 note 21. 

7. Ala.—^Ex parte Green, eupra. 

1 C.J. p 1187 note 22. 
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court; and even as to a particular mode, especially 
on appeal, it may vary in different jurisdictions. 
Generally speaking, a review otherwise than by ap¬ 
peal is restricted to questions of law, as discussed 
infra g§ 1474-1478. 

§ 1474. — Writ of Error 

Unlett It is provided otherwise by statute, review on 
a writ of error is generslly limited to the errors of lew 
apparent on the record. 

On a writ of error the appellate court can review 
only what the lower court had a right to deter¬ 


mine.^ Except to the extent that it is provided 
otherwise by statute,® review on a writ of error exr 
tends and is confined to errors of law apparent on 
the record,!® It has been held, however, that ap¬ 
pellant may assign errors of fact not disclosed by 
the record, and offer proof thereof, provided they 
do not contradict the record.!®*® 

Review on a writ of error docs not ordinarily ex¬ 
tend to questions of fact!! or mixed questions of 
law and fact;!® and it does not involve a retrial 
of the facts or on the merits.!® On a writ of error, 


8 . Colo.—^U. S. Fidelity & Guaranty 
Co. V. Industrial Commission of 
Colorado. 46 P.2d 896. 96 Colo 671. 

8. Mass.—Bennett v. Powell, 187 N. 
E. 569. 284 Mass. 246—Commercial 
Credit Corporation v. Flowers, 186 
N.E. 36. 282 Mass. 816. 

la U.S.—Buckeya Powder Co. v. B. 

I. Du Pont de Nemours Powder 
Co., N.J., 223 F. 881, 189 C.C.A. 
819, affirmed 39 S.Ct. 88. 248 U.S. 
65. 68 L..Ed. 128. 

Conn.—^Morehouse v. Employers* Li¬ 
ability Assur. Corporation of Lon¬ 
don, En^rland, 177 A. 568, 119 Conn 
418—Reilly V. State, 176 A. 582. 
119 Conn. 217. 

Fla.—McNally v. State ex rel. Bond 
Realization Corporation. 150 So 
761, 112 Fla. 434. 

Oa. —^Anderson v. Rheney, 110 S.B. 
164, 152 Ga. 418. 

Light V. Hunt. 87 S.E. 763, 17 
Ga.App. 491. 

Ind-—Peabody Coal Co. v. Lamber- 
mont, 44 N.E.2d 827, 220 Ind. 625. 
Me.—Dwyer v. SUte, 120 A 2d 276. 
161 Me. 882—Preston v. Reed, 44 
A.2d 685. 141 Me. 386. 

Mass.—Johnson v. Bullard, 216 N.W. 
896, 241 Mass. 170—Hanzes v. Fla- 
vio, 125 N.E. 612, 234 Mass. 320. 
Pa.—Johnson v. Mercantile Ins. Co. 

of Americai. 93 Pa.Super. 357. 

R.I.—^Trottier Plastering Co. v. Dis¬ 
trict Court of Sixth Judicial Diet., 
123 A. 353. ' 

Tex.—^Magnolia Petroleum Co. v. 
Long, Com App., 86 S.W,2d 450— 
City of Abilene v. McMahan, Com. 
App., 292 S.W. 526. 

Va.—Grace Securities Corporation v. 

Roberts. 164 S.E. 700, 168 Va. 792. 
4 C.J. p 672 note 3. 

Whole record 

The review is directed to a deter* 
inination of the validity of the Judg¬ 
ment on the whole record. 

Ill.—Borin V. Borin, 100 N.B.2d 333, 
. 843 IlLApp. 649. 

Mo.—State v. Woemer, App., 294 S. 

W. 423. 

Beoord proper 

The case Is examined on the rec¬ 
ord proper. 

Mo.—^Bvans T. Dockins, App., 40 S. 
W.2d 508. 


Xeoord aud evldeaoe before lower 
court 

A proceeding in the nature of an 
"error proceeding** presupposes that 
the court may consider only the rec¬ 
ord and the evidence which was be¬ 
fore the lower court or tribunal, or, 
at least, that the evidence before 
the lower tribunal be brought be¬ 
fore the reviewing court. 

Ohio.—Automobile Ins. Agency v. 
Lloyd, 9 Ohio Supp. 221, affirmed, 
App, 44 N.E.2d 792. 

Extending review beyond face of reo* 
ord 

The scope of review in writ of er¬ 
ror proceeding is identical with scope 
of review on appeal, and question 
whether matters of exception occur¬ 
ring in course of the trial may be 
reviewed is therefore dependent on 
whether such matters have been pre¬ 
served in the bill of exceptions so 
as to extend the review beyond the. 
face of the record proper. 

Mo.—Wisdom V. Keithley, 167 SW.2d 
460, 237 Mo.App. 76—Lewis v. Kan¬ 
sas City. 122 SW.2d 852, 233 Mo. 
App. 341—^Nemela v. Coca-Cola 
Bottling Co. of St. Louis, App., 
104 S.W.2d 773—State ex rel. Her¬ 
mann v. Green, App., 76 S.W.2d 
432. 

Vew trial 

CD "On an appeal in the nature 
1 of a writ of error this court does 
not review the action of the trial 
judge In denying a continuance, but I 
the appellate court reviews the ac¬ 
tion of the trial Judge in refusing | 
a new trial because a continuance 
, was not granted,’* 

, Tenn.—Reagan v. McBroom, 61 S.W. 
2d 995, 1000, 164 Tenn. 476. 

(2) The scope of review under 
writ of error is no broader than un¬ 
der an appeal in the nature of a 
writ of error, and therefore scope of 
review is limited to grounds made 
in motion for new trial. 

Tenn.—Bennett v. Monroe County 
Motor Co., 233 S.W.2d 66, 191 Tenn. 
346. 

Suit la equity 

(1) While an appeal in the nature 
of a writ of error in an equity cause 
tried according to the forms of chan- 
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I eery is unusual, nevertheless effect 
I will be given to statutes allowing 
such an appeal and providing that 
the proceedings in the appellate court 
shall be the same as if the case had 
been brought there by a simple ap¬ 
peal. 

Tenn.—Roysdon v. Choate, 16 Tenn. 

I App. 296. 

(2) Where a party who suffered 
an adverse decree in injunction case 
sought review by writ of error, the 
only question brought before appel¬ 
late court was whether, in the light 
of the pleadings, the decree as en¬ 
tered was in form and substance a 
proper exercise of the equitable pow¬ 
ers of the trial court In an injunction 
proceeding. 

Mo—Commission Row Club v. Lam¬ 
bert. App., 161 S.W.2d 732. 

(3) An application for a rehearing 
in chancery is governed by princi¬ 
ples applicable to motions for new 
trials after verdict at law, and at 
law such motions are always ad¬ 
dressed to the discretion of the court, 
and are not reviewable on error. 
NJ.—Shore v. Shore, 93 A.2d 174, 11 

N.J. 23. 

10.5 Me.—Preston v. Reed, 44 A.2d 
685, 141 Me. 386. 

11. Iowa.—Kratz v. Holland Inn, 173 
NW. 292, 186 Iowa 963. 

Mass.—Hanzes v. Flavio, 126 N.E. 

612, 234 Mass. 320. 

N.J—Borlno v. Jersey Coast News 
Co., 46 A.2d 698, 134 N.J Law 144. 
R.I.—^Dimond v. Marwell, 190 A. 683, 
57 RI. 477. 

Tex.—^Watson v. RochmlU, 155 S.W. 
2d 783, 137 Tex. 666, 137 A.L.R. 
1032. 

4 C.J. p 672 note 4. 

Verdict approved by the trial Judge 
is before the reviewing court practi¬ 
cally on a demurrer to the evidence. 
Va—City of Danville v. Sallie, 131 
S.E. 788, 146 Va. 349. 

12. Me.—^Warren v. Coombs, 44 Me. 

88 . 

Vt.—Campbell V. Patterson, T Vt 86. 

13. Fla.—^McNally v. State ex rel. 
Bond Realization Corporation, 160 
So. 761. 112 Fla. 434. 
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review of testimony as to essential facts is permitted 
only if the writ contains an assignment that the 
finding or judgment was contrary to the clear or 
overwhelming weight of evidence and it has 
been stated that the court will not weigh the evi¬ 
dence but will review it only to determine whether 
there was any evidence, taken most favorably with 
all its reasonable intendments, to support the 
claim.i®*^® The court will not reverse any findings 
of fact dependent on the credibility of witnesses or 
weight of the evidence, but will confine itself to 
ascertaining whether there is evidence of that sub¬ 
stantial character amounting to more than a scintilla 
to support the findings.^®-!® 

A distinction has been drawn between possible 
errors in the determination of facts at the trial, and 
issues of fact where there was no legally sufficient 
opportunity to litigate them at the trial ;13.20 >vhile 
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the former cannot be corrected on a writ of error^ 
as pointed out supra this section, the latter may be 
so corrected.^^*® 

Constitutional questions on writ of error. Where 
the court acquires jurisdiction on a writ of error, 
on the ground that a constitutional question exists, 
it has jurisdiction to pass on all questions properly 
to be passed on and disposed of in the case.^®-®^ 

§ 1475. -Appeal 

The scope of review on appeal In some Jurisdictions Is 
broad, extending to a review of the whole case including 
questlone of fact; in others the scope of review on ap¬ 
peal is, to a greater or lesser extent, limited. 

The scope of the review on appeal may vary ac¬ 
cording to the constitutional or statutory provisions 
of the particular jurisdiction,^^ the status of the 
lower tribunal,!® the legal or equitable character of 
the action,!® and the nature of the decision appealed 


Mass.—Blankenburg v. Common¬ 
wealth. 157 N.E. 693, 260 Mass. 
369. 

4 (\J. p 672 note 1. 

13.5 Mich.—Jones v. Eastern Michi¬ 
gan Motorbuses. 283 N.W. 710, 287 
Mich. 619. 

13.10 Ill.—Sprague v. Goodrich, 32 
K.E.2d 897. 376 Ill. 80. 

13.15 Hawaii.—In re Austin, 33 Ha¬ 
waii 832. 

13.30 Mass.—^Aronson v. Common¬ 
wealth, 121 N.E.2d 669, 331 Mass. 
599. 

13.35 Mass.—^Aronson v. Common¬ 
wealth. supra—MacEachern v. S. S 
White Dental Mfg. Co., 23 N.E.2d 
1020. 304 Mass. 419—Blankenburg 

V. Commonwealth, 157 K.E. 693, 260 
Mass. 369. 

gnrisdlotloa 

Rule against reviewing fact ques¬ 
tions on writ of error is applicable 
to questions of Jurisdiction over the 
subject matter, as distinguished from 
questions of Jurisdiction over the 
person of the original defendant, as 
well as to other questions. 

Mass.—MacEachern v. S. S. White 
Dental Mfg. Co., 23 N.E.2d 1020, 304 
Mass. 419. 

13.30 Ill.—Sprague v. Goodrich, 32 
N.E.2d 897. 876 Ill. 80. 

14. Pa.—Shafer v. Casclo, 136 A. 639, 
288 Pa. 56. 

Tenn.—^Watkins v. Sedberry, 290 S. 

W. 970, 155 Tenn, 148. 

4 C.J. p 672 note 7. 

Appeal on all the evldenoe 

An appeal to the supreme Judicial 
court under the statute on all the 
evldenoe is broader than one which 
comes to the court only on a report 
of material facts which must be de¬ 
cided solely on the issue whether the 
facta reported, with any reasonable 


Inferences the court can draw there¬ 
from. support the decree; and when 
a case comes on appeal on all the 
evidence, all questions of law. fact, 
and discretion are open for decision, 
and the court from the evidence can 
find facts not expressly found by 
trial Judge and, if convinced that he 
was plainly wrong, can find facts 
contrary to his finding. 

Maas.—Brooks v. National Shawmut 
Bank of Boston, 84 N.E.2d 318, 823 
Mass. 677. 

Bams relief as on proceeding in er- 
ror 

Direct appeal statute is intended to 
provide independent method of re¬ 
view in addition to proceedings in er¬ 
ror, and does not purport to pre¬ 
scribe relief that may be granted on 
appeal; and legislature intended that 
appellant In direct appeal should be 
able to obtain same relief that plain¬ 
tiff in error could obtain. 

Wyo—Conway v, Skidmore, 52 P.2d 
1235, 49 Wyo. 59. 

15. £aad court 

On appeal from a decision of the 
land court, only questions of Jaw | 
are open for review. 

Mass.—City of Springfield v. Arcade 
Malleable Iron Co., 188 N.E. 639, 
285 Mass. 154. 

16. Equitable claims are not con¬ 
sidered on appeal in law action 

Mich.—Heath v. Gloster, 246 N.W. 
494, 261 Mich. 552. 

Or.—Sorenson v. Kribs, 161 P. 405, 82 
Or. 130. 

Report of evidenoe in equity and 
probate appeals 

(1) Where evidence is reported, su¬ 
preme Judicial court must examine 
evidence, and reach its own conclu¬ 
sions on evidence. 

Mass.—Herman v. Edlnerton, 118 N. 

' B.id 865, 331 Mass. 310—Qoodless 
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V. Marshall, 112 N.E.2d 366, 830 
Mass. 214—White v. White, 76 N. 
E 2d 15, 822 Mass. 30—Boylston 
Housing Corp. v. O’Toole, 74 N.B. 
2d 288, 321 Mass. 538, 172 A.L.R. 
1251—Rubinstein v. Rubinstein, 66 
N.E.2d 793, 319 Mass. 568—Bray 
V. Story. 65 N.E.2d 920, 319 Mass. 
723—Sweeney v. Frew, 63 N.E.2d 
850, 318 Mass. 695—MacLennan v. 
MacLennan, 65 N.E.2d 928, 816 
Mass. 693—New England Trust Co. 
V. Commissioner of Corporations 
and Taxation, 53 N.E.2d 1001, 315 
Mass. 639—^Eno Systems v. Eno. 41 
NE2d 17. 311 Mass. 334—Gedart 
V. EJdrygiewicz, 25 N.E.2d 371, 306 
Mass. 224. 

(2) Where evidence is reported, 
and an ultimate finding rests on In¬ 
ferences from facts admitted or 
found, supreme Judicial court draws 
its own inferences without defer¬ 
ence to those drawn by trial Judge. 
Mass.—McQuatt v. McQuatt, 69 N.E. 
2d 806, 320 Mass. 410—Perkina v. 
Becker's Conservatories, 61 N.E.2d 
833, 318 Maas. 407—Eno v. Prime 
Mfg. Co., 59 N.E.2d 284, 317 Mass. 
646—New England Trust Co. v. 
Commissioner of Corporations and 
Taxation, 53 N.E.2d 1001, 315 Mass. 
639. 

Trial de aovo 

Where ordinary proceedings at law 
are had in trial court, supreme court 
on appeal acts solely for correction 
of errors at law, but if equitable pro¬ 
ceedings are had, supreme court may 
exercise appellate Jurisdiction and 
cause is tried de novo on appeaL 
Iowa.—In re Custer’s Estate, 296 N. 
W. 848, 229 Iowa 1061. 

Zn Tennessee there is a well-recog¬ 
nized distinction between an appeal 
from a law court and one from a 
chancery court; the former invites a 
review only of error manifest and 
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from» as discussed supra §§ 1465^1472. The judg¬ 
ment or decree from which the appeal has been prop* 
erly taken may be reviewed and it has been held 
that there may be a review of the sufficiency of 
the evidence,!* questions of pleading,!* and all rul¬ 
ings, errors, and irregularities in the proceedings 
which have been preserved for review.** 

It has been variously stated that on appeal the 
court may consider questions of fact and discretion 


as well as questions of pure law,**** the entire rec¬ 
ord,*®*!® the whole case,*®**® or all questions which 
may be involved in the decree appealed from and 
not just those provisions which appellant contends 
are void.*®**® 

Other authorities have held that the review is 
limited to questions which affect the correctness of 
the judgment,*! or to errors committed by the court 
during the trial of the cause.** Error in the exclu- 


apparent on the face of the record; 
the latter brinaa up the case for re¬ 
view de novo and allows a reexam¬ 
ination of both law and fact 
Tenn.—^Watkins v. Sedberry, 290 S. 
W. 970, 156 Tenn. 148. 

Sa Tesuoat, on appeal in a chan¬ 
cery case, the supreme court sits in 
error only; It reviews only ques¬ 
tions of law; and it lacks Jurisdic¬ 
tion to act as a hlsrher court of eq¬ 
uity. 

Vt—^Turner v. Bragg, 35 A.2d 356. 
113 Vt 393—White River Chair Co. 
V. Connecticut River Power Co. of 
Kew Hampshire. 181 A. 284, 107 
Vt. 619—Clifford v. West Hartford 
Creamery Co., 153 A. 206, 103 Vt 
229—^Hitchcock v. Kennlson, 116 A. 
166, 95 Vt. 327. 

17. Cal.—^Evans v. Baxter, 260 P. 
832, 86 C.A. 412. 

Appeal on the mezltB 

While a case in the supreme court 
on its merits is in the supreme court 
for determination on all questions 
presented by the record, only the 
particular order or Judgment ap¬ 
pealed from may properly be re¬ 
viewed. 

Ohio.—^Keesecker v. O. M. McKelvey 
Co., 47 N.E.2d 211, 141 Ohio St 
162. 

Two deolsloas xsvlswablo 

Appeal from final decision of ap¬ 
pellate division dismissing a report 
after second trial brought before su¬ 
preme Judicial court for review, deci¬ 
sion dismissing report and decision 
on first report vacating a finding for 
defendant and ordering a new trial. 
Mass.—Strachan v. Prudential Ins. 
Co. of America, 73 K.E.2d 840, 821 
Mass. 507, 173 A.L..R. 711. 

18. Cal.—Blair v. Brownstone Oil & 
Refining Co., 143 P. 1022, 168 C. 
632. 

Minn.—^W. T. Rawleigh Co. v. Sho- 
gren, 267 K.W. 102, 192 Minn. 488. 

18. Ohio.—Schindler v. Schindler, 
App., 77 M’.E.2d 868—^Brennemann 
V. Brown. 168 N.E. 921, 30 Ohio 
App. 84. 

80. Ala.—Stuckey v. Murphy, 188 
So. 289, 224 Ala. 8. 

Mass.—^Denenberg v. Jurad, 15 N.B. 

2d 660, 800 Mass. 488. 

Minn.—W. T. Rawleigh Co. v. Sho- 
SPrsQ, 267 K.W. 102, 192 Minn. 482. 


K.D.—McLean v. McLean, 287 K.W. 
495, 69 N.D. 406. 

Prooeedlngs of all inferior tribunals 

Under some statutes the supreme 
court may on appeal inquire into the 
proceedings of all inferior tribunals, 
as regards their regularity and le¬ 
gality. 

Pa.—Shafer v. Cascio, 136 A. 689, 288 
Pa. 66. 

Questions of law alone 

Appellate courts in exercise of ap¬ 
pellate Jurisdiction are restricted to 
the consideration of questions of law 
alone, except where a question of law 
necessarily arises from the evidence 
or is presented thereby, from its 
very nature. 

Cal.—Ex parte Browning, 221 P.2d 
736, 99 C.A.2d 337. 

90A Md.—Challenge Clothes Corp. 
V. Polski, 31 A2d 809, 181 Md. 590. 
followed in 31 A.2d 811, 181 Md. 
667. 

Mass.—MacDonald v. Gough, 98 N.E. 
2d 260, 326 Mass. 93—O’Brien v. 
O’Brien, 91 N.E.2d 776, 326 Mass. 
673—White v. White. 76 N.E.2d 16, 
322 Mass. 30—^Hogan v. Hogan, 70 
N.E.2d 821, 320 Mass. 668—Fistel 
V. Car & General Ins. Corp., 23 N.E. 
2d 896, 304 Mass. 468—Gulesian v. 
Newton Trust Co., 19 N.E.2d 812, 
302 Mass. 369—^Merchants Mut. 
Casualty Co. v. Leone, 9 N.E.2d 
652, 298 Mass. 96. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. City 
of Wllllston. 8 N.W.2d 664, 72 N.D. 
486. 

Whether review is on ezoeptionn or 
appeal oontroUing 

(1) Because of diverse nature of 
exceptions and appeals and powers 
of law court with respect to them, 
nature of review of a declaratory de¬ 
cree is determined by whether right 
to review such decree is on excep¬ 
tions or by appeal. 

Me.—Sears, Roebuck & Co. v. City of 
Portland, 68 A.2d 12, 144 Me. 260. 

(2) As distinguished from excep¬ 
tions, appeals bring up questions of 
fact as well as of law. 

Me.—^Appeal of Kelley, 1 A.2d 188, 
186 Me. 7. 

Maw trial on same immas 
An ’’appear* is a process of civil 
law origin and removes a causa an- 
tlrsly, aubjaetlng the fact aa wall aa 
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the law to a review and retrial, and 
is, in fact, the granting of a new 
trial on the same issue In a higher 
court. 

Neb.—Consolidated Credit Corp. v. 
Berger, 4 N.W.2d 671, 141 Neb. 
698. 

ao.lO Ill.—People ex rel. Bradford 
Supply Co. V. Circuit Court of Pu¬ 
laski County, 66 N.E.2d 420, 898 
Ill. 620—Hlllmer v. Chicago Bank 
of Commerce, 31 N.E.2d 809, 876 
Ill. 266. 

Borin V. Borin, 100 N.E. 2d 888, 
848 IlLApp. 649. 

Mo.—State ex rel. Morton v. Cave. 
220 S.W.2d 45, 869 Mo. 72. 
Commission Row Club v. Lam¬ 
bert. App., 161 S.W.2d 732. 
Consideration of entire record sea in¬ 
fra 9 1480. 

90.16 La.—Otwell v. Vaughan, 173 
So. 627, 186 La. 911. 

Hass.—Merchants Mut Casualty Co. 
v. Leone, 9 N.E.2d 552, 298 Mass. 
96. 

Pa.—^Esakovlch v. Groudine, 14 A.2d 
860, 141 Pa.Super. 366. 

90AO Md.—Keen v. Keen, 60 A.2d 
200, 191 Md. 81. 

Agreed oaaa 

Where parties submit an agreed 
case under statute, on appeal, all 
items in the Judgment including 
those about which the parties have 
raised no question, are to be passed 
on. 

Ky.—Japs V. Board of Ed. of Jeffer¬ 
son County, 291 S.W.2d 826. 

91. Tex.—Gross v. White, Clv.App., 
67 S.W.2d 896—Crow v. First Nat 
Bank, Clv.App., 64 S.W.2d 877. 
Brror la Jadgmsat 

(1) ”Our review is merely to cor¬ 
rect error in the Judgment; such er¬ 
ror only as, according to established 
practice, is available on review.” 
N.M.—SUte V. Beall, 18 P.2d 249, 260, 

87 N.M. 72. 

(2) The review of specified errors 
inherent in the Judgment, and noth¬ 
ing more, constitutes the scope of 
appellate Jurisdiction. 

Kan.—ABStna Ins. Co. v. Travis, 186 
P. 622. 180 Kan. 2, certiorari de¬ 
nied AStna Ins. Co. v. Baker, 48 
act 821, 276 U.S. 628, 72 L.Ed. 
740. 

99. N.J.—^Daniel v. Elmer, 178 A. 
•11, 111 N.J.Law 827—RaU v. Hill- 
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tion of eridence has been held not available on an 
appeal on points of law.^^ A party may not, on 
appeal, approve a decree in his favor and ask the 
court to strike out objectionable findings of fact 
of the trial court on which the decree was based, 
without reversing or in any manner interfering with 
the relief granted.** 

The same relief may be obtained by a direct ap¬ 
peal as by a proceeding in error.*5 

Appeals on law or on law and fact. On an appeal 
on questions of law only, the appellate court will 
not retry the facts.*®-® The appellate court may 
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review the weight of the evidence only if the judg¬ 
ment is manifestly against its weight*®-*^ On an 
appeal on questions of law and fact, however, the 
appellate court will determine the issues as if the 
case had originated in that court*®*!® 

§ 1476. -Exceptions 

Generally only errore of law can be reviewed on a bill 
of exceptions; queetions of fact cannot be reviewed. 

Under statutes providing a summary method of 
review on a bill of exceptions alone, only errors of 
law apparent in the bill of exceptions can be re¬ 
viewed*® Questions of fact are not open to revi- 


side Bus Owners' Aee'n, 136 A. 
884. 108 N-J-Law 602. 

Unger v. Noxon Chemical Prod¬ 
ucts Go., 166 A. 781, 11 N.J.Miec. 
828—^Meyer v. Lagervelt, 164 A. 
410, 9 N.J.Mieo. 603—Moncher v. 
Fuchee, 149 A. 366, 8 N.J.Ml8c. 172. 
▼erdiot of jury la not included. 
N.J.—Unger v. Noxon Chemical Prod¬ 
ucts Co.. 165 A. 781, 11 N.J.Miec. 
328. 

Statute abolishing bills of excep¬ 
tion and write of error, and substi¬ 
tuting appeals ae a means of review, 
was held not to change matters to 
be considered by the appellate court. 
N.J.—Meaerole Securities Co. v. Din- 
tenfaas, 166 A. 466, 108 N.J.I^w 
298. 

83. N.J.—^Robertson v. Newcomb, 99 
A.2d 861, 27 N.J.Super. 814. 

Hawaii.—^Maciel v. Tellee, 80 Hawaii 
484. 

Bevlewable In equity suit 

The question ae to whether testi¬ 
mony of witness was properly ex¬ 
cluded is reviewable on appeal in eq¬ 
uity suit. 

Mass.—Malm v. Dubrey, 88 NJB.2d 
900, 825 Maas. 68. 

84b Iowa.—^Van Qorden v. Schuller, 
185 N.W. 604, 192 Iowa 853. 

85. Wyo.—Conway v. Skidmore, 62 
P.2d 1286, 49 Wyo. 69. 

85A Ohio.—In re Tilton, 120 N.E. 
2d 446, 161 Ohio St 671—Miller v. 
Industrial Commission, 110 N.E.2d 
481, 168 Ohio St 651—Trickey v. 
Trickey, 106 N.E.2d 772, 158 Ohio 
St 9—^In re Johnson's Estate, 49 
N.E.2d 960, 142 Ohio St 49. 

Crellln v. Parish, App., 186 N.E. 
2d 464—Young v. Feathers tone Mo¬ 
tors, 124 N.E.2d 168, 97 Ohio App. 
168—Welsh V. Weyrich, App., 123 
N.E.2d 661—State ex rel. Raydel v. 
Raible, App., 117 N.E.2d 480, 40 
A.Li.R.2d 950, appeal dismissed 120 
N.E.2d 690, 162 Ohio St 74—Benes 
v. Hickox Bldg. Co., App., 89 N.E. 
2d 816—Kunkel v. Cincinnati St. 
Ry. Co., 80 N.B.2d 442, 82 Ohio 
App. 841—Schindler v. Schindler, 
App., 77 N.E.2d 868—Kraus v. 
Lloyd, App., 68 N.B.8d 160. 


Xestrioted to record 

Court of appeals in an appeal 
thereto on questions of law is con¬ 
fined to a consideration of what ap¬ 
pears in the record of the trial. 
Ohio.—Kimball v. Kimball Bros., 66 
N.E.2d 60, 143 Ohio St 600. 

Carl V. Shaffer, 60 N.E.2d 182, 71 
Ohio App. 839. 

Xestricted to what was considered 
below 

Appellate court is restricted to a 
consideration of what was considered 
below. 

Ohio—Kimball v. Kimball Bros., 66 
N.E.2d 60. 143 Ohio St 600. 

Bennett v. Dayton Memorial 
Park & Cemetery Ass'n. 93 N.E.2d 
712, 87 Ohio App. 123, 125, 88 Ohio 
App. 98—Peoples Sav. Bank of 
Creenville v. Foureman, App., 67 
N.E, 2d 97. 
gurisdictioa 

Where appeal was on questions of 
law only, all Jurisdiction in the cause 
not inconsistent with power of ap¬ 
pellate court to reverse, vacate, or 
modify the final order which it was 
alleged was erroneous, was left in 
trial court. 

Ohio.—In re Bireley's Guardianship. 
App., 69 N.E.2d 71—Federal L.and 
Bank of Louisville v. De Ran, 69 
N.E.2d 64, 74 Ohio App. 866. 

85.10 Ohio.—In re Tilton, 120 N.E. 
2d 446, 161 Ohio St 671. 

Wolfson V. Horn, 116 N.E.2d 761, 
94 Ohio App. 630—Glander v. Men¬ 
denhall, App., 68 N.E.2d 106—Hale 
Furniture Co. v. Markley, App., 48 
N.E.2d 131, second case. 

Beview of Qplaiou 
On appeal on questions of law, con¬ 
tention that reasons in trial court's 
opinion did not Justify Judgment 
would not be considered, since re¬ 
view was a review of Judgment and 
not of opinion, 

Ohio.—^Kemmedy v. Tebelmann, App., 
46 N.E.2d 679. 

85.15 Ohio.—Criterion Service v. 

City of East Cleveland, App., 88 
N.E.2d 800, appeal dismissed 89 N. 
E.2d 476, 152 Ohio St 416—^Rosser 
v. Rosser, App.. 86 N.E.2d 794— 
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Bundy V. Robbins & Myers, App., 
75 N.E. 2d 717, rehearing denied 76 
N.E. 2d 812—Glander v. Menden¬ 
hall. App.. 68 N.E.2d 106—Junikl 
v. Miami Savings A Loan Co., App., 
62 N.E.2d 878—^Becker v. Cleveland 
Trust Co., 38 N.E.2d 610, 68 Ohio 
App. 526. 

Agreement between psrtUs to con¬ 
sider evldenoe 

Where defendants appealed on 
questions of law and fact, the evi¬ 
dence could not be considered in ab¬ 
sence of an agreement between the 
parties that the case might be heard 
on the evidence taken in the trial 
court. 

Ohio —Bell v. Vardalides, App., 69 
N.E.2d 78. 

Pefenss not presented below 

Where plaintiffs' petition, in part, 
sought to quiet title to use of drive¬ 
way against defendant, any defense 
to such claimed right of plaintiffs 
did not create a new issue, and. 
therefore even though such defense 
had not been presented to trial court, 
reviewing court could consider, on 
appeal on questions of law and fact, 
defense that plaintiffs’ alleged pre¬ 
scriptive right had not survived for¬ 
feiture of property to state. 

Ohio.—^Mogren v. A. P. Inv. Co., App., 
131 N.E.2d 620. 
gudgmsat bdow and trial 

Judgment of trial court and the 
trial resulting In such Judgment are 
not the subject of inquiry in appeal 
on questions of law and fact. 

Ohio.—Sedgwick v, Sedgwick, 69 N. 

E.2d 611, 74 Ohio App. 435. 
Pleadings 

If appeal on questions of law and 
fact is pushed to trial and Judg¬ 
ment in court of appeals, all matters 
raised by the pleadings will proper¬ 
ly be determined in appellate court. 
Ohio.—Pendleton v. Sharp, 62 N.B.2d 
641, 76 Ohio App. 343. 

86. Me.—Sard v. Sard, 83 A.2d 286, 
147 Me. 46—McDougal v. Hunt, 76 
A2d 867, 146 Me. 10—Morneault v. 
Boston & M. H. R., 68 A.2d 260, 144 
Me. 300—Sears, Roebuck A Co. v. 
City of Portland, 68 A. 2d 12, 144 
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Sion,even though the evidence is fully reported 
in the bill of exceptions.^^ The only question as 
to findings of fact which may be reviewed is wheth¬ 
er there is evidence to support them.28-6 So if mat¬ 
ters of law and of evidence are intermingled in the 
bill of exceptions so as to leave in doubt whether 


any error has been committed or, if any, whether 
it is an error of law or of fact, the court can give 
no relief, for it must be satisfied that an error of 
law has been committed before it will undertake to 
correct it.29 


Me. 250—Levine v. Reynolds. 54 A 
2d 614, 143 Me. 15—^Tozler v. Wood- 
worth. 10 A.2d 464, 136 Me. 364— 
Proven Pictures of Maine v. Strand 
Theatre Operating Co., 8 A.2d 650. 
136 Me. 512—Appeal of Kelley, 1 
A.2d 183. 136 Me. 7—Brunswick 
Coal & L.br. Co. v. Grows, 186 A. 
705, 134 Me. 233—Bowman v. Gey- 
er, 143 A. 272. 127 Me. 351. 

Mass.—Gill V. Richmond Co-op Ass’n, 
84 N.B.2d 609, 809 Mass. 78—Good¬ 
year Park Co. v. City of Holyoke. 
11 N.E.2d 439, 298 Mass. 510— 
Flint V. Codman. 142 K.E. 266, 247 
Mass. 463—Porter v. Porter. 128 
K.E. 795, 286 Mass. 422—Cogrhlan 
V. White, 128 N.E. 83, 286 Maas. 
165. 

K.H.—Abbott V. Hayes. 26 A.2d 842. 
92 N.H. 126—Plante v. M. Shorten 
A Son. 24 A.2d 498, 92 N.H. 88. 139 
A.L..R. 1825—Clark v. Wheeler, 121 
A. 588. 81 N.H. 84. 

K.J.—Morra v. Laurel Realty Co., 
125 A. 8. 100 N.J.Law 125. 

4 C.J. p 672 note 9. 

AntleipatloB of new trial 

Purpose of a bill of exceptions is 
not to obtain a review of errors com¬ 
mitted in the progress of the cause 
as on appeal, but to provide by way 
of anticipation for conduct of a new 
trial, which shall not fall by reason 
of doubtful questions on which the 
presiding Judge may be required to 
act; and so, because it will not be j 
brought up for decision on the re¬ 
trial, question of whether the court 
erred in expunging a portion of the 
rejoinder was not one which could 
properly be raised by a bill of ex¬ 
ceptions. 

Conn.—Libero v. Lumbermens Mut. 
Cas. Co., 121 A.2d 622, 143 Conn. 
269. 

BlsregftrdlBg evideaoe 

The action of the trial court, sit¬ 
ting without a Jury, in disregarding 
the evidence of defendant, contra¬ 
dicted by the evidence of plaintiff, Is 
not an error of law. 

Mass.—Lancaster v. Stanetsky, 108 
N.E. 1060, 221 Mass. 812. 

Proper method of review 
Proper way to review errors of 
law in case heard by superior court 
without aid of Jury is by exceptions. 
Me.—Tozier v. Woodworth, 10 A. 2d 
454. 136 Me. 864. 

MBoleaoy of esoeptioaui 
Where sufficiency of exceptions 
was not questioned, case was con¬ 
sidered by the supreme court on its 
merits. 


N.H.—Bee v. Chicopee Mfg. Corp., 55 
A,2d 897. 94 N.H. 478. 

Viiiieoesssry investigation 

The supreme Judicial court under¬ 
takes to prevent any miscarriage of 
Justice so far as permissible under 
the law, but it ought not to be bur¬ 
dened with unnecessary investiga¬ 
tion of questions of law. 

Mass.—Carangias v. Market Men's 
Relief Ass'n, 199 N.E. 924, 293 
Mass. 284. 

27. Me.—^People’s Sav. Bank v. 

Chesley. 26 A.2d 632. 138 Me. 853 
—Appeal of Hogan. 194 A. 864. 136 
Me. 249, 113 A.L.R. 350—^Harmon 
V. Harmon. 159 A 856. 131 Me. 171. 
Mass.—Bartley v. Phillips, 67 N.E. 
2d 26, 317 Mass. 85—Sreda v. Kes- 
sel, 38 N.E 2d 932, 310 Mass. 588 
—Flint V. Codman, 142 N.E. 256. 
247 Mass. 463. 

N.T.—-Weis V. Goddard, 266 N.T.S. 

208. 239 App Dlv. 884. 

4 C.J. p 672 note 10. 

Xt is otherwise, under some stat¬ 
utes, where exceptions have been 
taken to the ruling and decision of 
a Justice as to the liability of a trus¬ 
tee. In such case the whole case 
comes before the reviewing court for 
examination; and the court may cor¬ 
rect any errors, either in law or 
fact. 

Me.—Tlconlc Nat. Bank v. Fashion 
Waist Shop Co., 124 A. 808, 123 Me. 
509. 

Findings not within statute 

A finding of fact Is in no proper 
sense an ‘'opinion, ruling, direction, 
or Judgment." within Rev.L. c 173 5 
106, as amended by St.(1906) c 342 f 
3, and St.(1911) c 212, providing ex¬ 
ceptions may be alleged by any par¬ 
ty who Is aggrieved by an opinion, 
ruling, direction, or Judgment, so 
that there can be no consideration of 
the correctness of findings of fact 
in equity on exceptions, such find¬ 
ings being revfewable only by appeal, 
provided the evidence Is reported. 
Mass.—Porter v. Porter, 128 N.E. 
796, 236 Mass. 422. 

Sxoeptions fllsd in appsllate court 
for first time 

Where exceptions of no cause and 
no right of action were filed in the 
court of appeal for the first time, 
such exceptions must be considered 
not on the petition alone, but on the 
record as made up at the time the 
exceptions were filed, thus necessitat¬ 
ing a consideration of the case on 
Its merits. 


La.—Morris v. Nesbitt, App., 9 So. 2d 
76. 

*'Sxoeptloas in equity^ and “statu¬ 
tory exosptionB” 

“Exceptions In equity^ are distin¬ 
guished from "statutory exceptions" 
in that the latter, which originated 
In law actions, reach nothing but er¬ 
rors of law even in equity cases, al¬ 
though they reach errors not appear¬ 
ing on record until a bill of excep¬ 
tions has been allowed to make them 
a part of the record, while the for¬ 
mer may be addressed to alleged 
errors of fact. 

Mass—Minot v. Minot, 66 K.E.2d 6, 
319 Mass. 253. 

Report of referees 

(1) Where referees to whom case 
had been referred passed on all ma¬ 
terial matters in issue, referees* fail¬ 
ure to find and state all facts re¬ 
quested by defendant did not consti¬ 
tute exceptionable error, since a ref¬ 
eree has no legal duty to find all 
requested facts. 

Me—Blanchette v. Miles, 27 A. 2d 
396, 139 He. 70. 

(2) The contentions uVged in the 
superior court in support of defend¬ 
ant's motion to set aside the report 
of referees that the report was 
against the weight of the evidence 
and induced by passion or prejudice 
presents nothing for review by the 
supreme court on exception, 

N.H.—Chutter v. Richardson, 113 A. 

770, 80 NH. 116. 

Implied findings 

Although general findings for 
plaintiff against defendants in tort 
action imply rulings that such find¬ 
ings are permissible as matter of 
law, an exception to such a finding 
is not sufficient to bring such an im¬ 
plied ruling before the supreme Judi¬ 
cial court for review. 

Mass,—Sreda v. Kessel, 88 N.E. 2d 
932, 810 Mass. 688. 

28. Mass.—Boston T. Benson, 12 
Cush. 61. 

Vt—Pomfret v. Barnard, 44 Vt. 627 
—^Londonderry v. Acton, 8 Vt. 122. 
28S Me.—Sears. Roebuck 3c Co. v. 
City of Portland, 68 A.2d 12. 144 
Me. 250—^Enoch C. Richards Co. v. 
Libby. 10 A.2d 609, 136 Me. 876. 
126 A.L.R. 1215. 

Mass.—Flint v. Codman, 142 N.E. 
266, 247 Mass. 463. 

89. Me.—^Hurley v. Farnsworth, 98 
A. 821, 116 Me. 821. 

Mass.—Sreda v. Kessel. 38 K.E.2d 
982, 810 Mass. 688. 

4 C.J. p 678 note 12. 
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The review will not extend beyond the questions 
raised by the exceptions.*® No inquiry will be made 
into the action of the trial court in treating excep¬ 
tions as seasonably taken where no statute was vio- 
lated.*i The question of the power of the presiding 
judge to make or refuse to make an order relating 
to a transcript is not before the reviewing court.** 
Whether plaintiff should be relieved from his agree¬ 
ment that judgment should be rendered for defend¬ 
ant if defendant's exception to the directed verdict 
for plaintiff were sustained is for the trial court 
to determine, and not the supreme court, hearing the 
case on exceptions.** 

A motion for new trial which is addressed to the 
discretion of the court cannot be reviewed on ex¬ 
ceptions,** unless it is shown that there was an 
abuse of discretion or an error of law on a question 
arising for the first time on the motion.**-* The 
exercise of discretion in allowing or denying a 
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motion to amend a declaration or complaint can¬ 
not be reviewed on exceptions.**-*® However, an 
error in ruling that no discretion exists is an error 
of law which may be reviewed on exceptions.***** 

Error in rejecting evidence in support of a mo¬ 
tion for new trial may be reviewed on exceptions.** 
Where the losing party seasonably requested the 
court to rule as a matter of law, on all the evidence 
and the findings of the jury in answer to special 
questions, that there was a mistrial,*® or that the 
findings of the jury were unwarranted on all the 
evidence,*®-® and the request was denied, the cor¬ 
rectness of the ruling is open on exceptions. 

Although it has been stated that the only ques¬ 
tion raised by exceptions to a decree is whether 
the decree was warranted by the pleadings and sup¬ 
ported by the findings,*®-*® and that exceptions will 
not lie to a decision supported by the facts, or by 
inferences properly drawn therefrom,*®-*® neverthe- 


Ezoaptloni partly on error of law 

Exceptions lie to a decision of a 
presidingr Justice based in part on an 
error of law. 

Me—Roberts v. Roberts. 17 A.2d 
149. 187 Me. 194. 

Bafnsal to sat aslda vardlot 

“The exception to the refusal of 
the court to set the verdict aside as 
being: agrainst the law and the evi¬ 
dence presents no question of law *' 
N.H.—Chabot v. W. H. McElwaln 
Co., 107 A. 642, 79 N.H. 230. 

30. Ga.—Smith v. Smith, 87 S.E.2d 
367, 200 Ga. 373 

Mass.—Sroda v. Kessel, 38 NE.2d 
932, 310 Mass 688—Fallon v Board 
of Street Com’rs of Boston, 34 N.E 
2d C89, 309 Mass 244—Ollverla v 
Oliveria, 26 N.E.2d 766, 305 Mass. 
297. 

N.H—Sleeper v. World of Mirth 
Show Inc., 121 A 2d 799, 100 N.H. 
168—Sisters of Mercy v. Town of 
Hooksett. 42 A 2d 222, 93 N.H. 301 
—Davenport v. White Mountain 
Power Co., 24 A.2d 274, 92 N.H. 20 
—Grimes v. Durnln, 114 A. 273, 80 
N.H. 146. 

motion to dismiss azoaptions 
Where Jud8:e allowed bill of ex¬ 
ceptions nied by assignee of cause 
of action and thus determined in his 
favor any question of fact involved 
in motion to dismiss assignee's ex¬ 
ceptions and appeal on ground that 
he was illegally practicing law and 
acting under champertous contract, 
supreme Judicial court must enter¬ 
tain exceptions and appeaL 
Mass.-—Gill y. Richmond Co-op. 

Ass'n, 84 N.E.2d 609, 809 Mass. 78. 
Qnestions not raised by demurrer 
Where defendant's demurrer to bill 
was overruled and exceptions allow¬ 
ed, and case was passed to supreme 
6 C. J.a—47 


court for determination of excep¬ 
tions before final determination, mat¬ 
ters contained in answer, and not 
raised by the demurrer, could not be 
considered. 

Vt —^Farm Bureau Mut. Auto. Ins. 
Co. V. Houle, 102 A.2d 326, 118 Vt. 
164. 

31. Vt.—Turner v. Bragg, 80 A.2d 

460, 113 Vt. 166—-International 

Products Co. V. Marsters, 118 A. 
809, 96 Vt. 243. 

32. Vt.—Plche V. City of Winooski, 
148 A. 411. 102 Vt. 881. 

4 C.J. p 673 note 16. 

33. N.H.—Richardson v. Empire 
Cream Separator Co., 116 A. 917, 
80 N.H. 278. 

34. Mass —Kinnear v. General Mills, 
32 N.E,2d 263. 808 Mass. 344— 
Pins V. I. J. Fox, Inc., 29 N.E.2d 
196, 302 Mass. 601—Goodyear Park 
Co, V. City of Holyoke, 11 N.E 2d 
439, 298 Mass. 610—Boyd v. Bos¬ 
ton Elevated Ry. Co., 112 N.E. 607, 
224 Mass. 199. 

4 C.J. p 678 note 16. 

34.5 Mass.—Moran v. Pieroni, Inc., 
96 N.E.2d 296, 326 Mass. 616—Gib- 
lin V. Lincoln Park Amusement Co., 
64 N.E.2d 244, 818 Mass. 781— 
Tookmanlan v. Fanning, 31 N.E. 2d 
636, 308 Mass. 162—Murnane v. 
MacDonald, 2 N.E.2d 194, 294 Mass. 
872. 

Abuse of dlsorstioa 

Supreme court may find abuse of 
discretion by trial Judge so as to 
permit exception to denial of motion 
for new trial only by deciding that 
no conscientious Judge acting intel¬ 
ligently could honestly have taken 
the view expressed by him. 

Mass.—Moran v. Pieroni, Ino., 96 N. 
E.2d 296, 826 Mass. 516. 
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Question of law 

Mass.—Moran v. Pieroni, Inc., supra. 
No error of law shown 
Mass.—Arrigo v. Lindquist, 85 N.B. 
2d 782, 324 Mass. 278—Giblin r. 
Lincoln Park Amusement Co., 64 N. 
E.2d 244, 318 Mass. 781. 

34.10 Mass.—^Durante v. Mezsettl, 
127 N.E.2d 309, 332 Mass. 768—Pe¬ 
terson v. Cadogan, 46 N.E.2d 617« 
313 Mass. 133. 

34.10 Mass.—Peterson v. Cadogran, 
supra—Long v. George, 7 N.E.2d 
149, 296 Mass. 674. 

35. Vt.—Sheldon v. Perkins, 87 Vt. 
560. 

36. Mass.—Boyd v. Boston Elevated 
Ry. Co., 112 N.E. 607, 224 Mass. 199. 

36A Mass.—Boyd v. Boston Ele¬ 
vated Ry. Co., supra. 

36.10 Vt.—Chevalier v, Tyler, 111 
A.2d 722, 118 Vt. 460. 

36.15 Me.—Lewis v. Marsters, 26 A. 

2d 649. 139 Me. 17. 

Immaterial variance 

Any variance between allegations 
of motion for issuance of rule 
against attorney, who allegedly with¬ 
held collection made for client, and 
proof adduced was not exceptionable 
error, where proof substantially sup¬ 
ported allegations and it did not ap¬ 
pear that respondent could have been 
surprised or misled to his prejudice 
in his defense on the merits. 

Me.—People's Sav. Bank v. Chesley, 
26 A.2d 632, 138 Me. 368. 

Only nsosBsary inferenoss coaaidsrad 
Where facts in case are agreed on 
by parties, only necessary inferences 
therefrom can be drawn or consider¬ 
ed on review. 

Vt.—Central Vermont Public Service 
Corp. V. Eltapence, 84 A.2d 184, 118 
Vt 284. 
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1(SMi an exception brings to appellate court for § 1477. — » '■ Cawa or Queatioiis Reporbad, 
fcriew the entire decision or ruling of the trial Reierved» or Certified 

court, and not merely the ground or glands on ,pp„„to eourt, on report, r.eerv.tioa, or eortifl. 

which such decision or ruling is ba8ed.>”-><’ This is oatlon of qusttlont, win iMiiaiiy eontldtr only questions of 
true regardless of whether it is filed by one or all properly oertifiedp reserved, or reported. 

of the defendants.,’^ Where a case is transferred to a higher court by 

report, reservation, or certification for the determi- 
A so-called bill of exceptions by appellee will ^rtain questions, the court, in most ju- 

not be passed on where it does not come within the rfsdictions, will confine its consideration and de- 
matters for review of which a bill of exceptions may termination to questions of law” which have ac¬ 
he filed by appellee under a statute in force at the tually and properly been reported, reserved, or cer- 
time.” tified^’ and which are not abstract or academic 


MJSO R.L—^Psnr T. New England 
Transp. Co.. 4S A.2d 481. 71 R.1. 

S6S. 

sr. Yt—Rich T. Holmes. 160 A. 176. 
104 Yt. 441—Rich v. Holmes. 160 
A. 178. 176. 104 Vt. 488. 

aa. Conn.—Cottrell v. Cottrell. 188 
A. 468. 106 Conn. 411. 

as. Oa.—Jordan v. Lee, 179 8.E. 108, 
180 Oa. 424. answers conformed to 
179 S.E. 789. 61 Oa.App. 99. 

Mass.—Bandera v. Donohue. 96 N.E. 
2d 664. 826 Masa 668—Maybury 
Shoe Co. V. Isenstatt, 69 N.E.2d 
666, 820 Masa 897—^Winslow Broa 
ft Smith Co. V. Hillsborough Mills. 
66 N.E.2d 1. 819 Mass. 187—Bart¬ 
ley ▼. Phillips. 67 N.E.2d 86. 817 
Mass. 85—James B. Rendle Co. v. 
Conley ft Daaaett, 48 N.BL8d 676, 
818 Masa 718—Compton v. State 
Ballot Law Commission. 48 N.B.2d 
288. 811 Masa 648—Coleman Brwk 
Corp. V. Commonwealth, 89 N.B.8d 
832, 307 Mass. 206—Hlmelfarb v. 
Novadel Asene Corp., 26 N.E.2d 
820. 805 Mass. 446—Massachusetts 
Lubricant Corp. v. Socony-Vacuum 
Oil Co.. 86 N.B.2d 719, 806 Masa 
269—^Nutter v. Mroczka, 21 N.E.2d 
979. 303 Masa 843—^Weiner v. Pic¬ 
torial Paper Package Corp., 20 N.E. 
2d 458, 803 Mass. 123—Lariviere v. 
Boucher. 8 N.B.2d 868, 297 Mass. 27 
—Standard Rubber Co. v. Car ber¬ 
ry, 6 N.E.2d 772, 296 Mass. 608— 
Adamaitis v. Metropolitan Life Ina 
Co., 3 N.E.2d 883. 896 Masa 216— 
Cronan v. Cronan, 190 N.E, 721, 286 
Masa 497—Soper y. Wheeler. 182 
N.E. 46. 289 Mass. 827—Duffey v. 
School Committee of Town of Hop- 
klnton, 127 N.E. 640. 286 Mass. 6— 
Boucher y. Lonaley. 118 N.E. 676. 
825 Mass. 18—Browne y. Falrhall. 
106 N.E. 177, 218 Mass. 496. 

K.T.—Finneran y. Buck. 180 N.E. 
681. 280 N.T. 618. 

N.D.—Stutsman County y. Dakota 
Trust Co.. 178 N.W. 786. 46 N.D. 

461. 

Vex.—Steere y. Stockyards Nat. 

Bank, 258 S.W. 1042, 118 Tex. 887— 
' San Antonio ft A. P. Ry. Co. y. 
Houston Paoklnft 167 S.W. 828, 
106 Tex. 888. 


Blsaoreemsat la lower oonrt 

Where questions of law were cer¬ 
tified. the jurisdiction of supreme 
court was limited to queetion of law 
on which judoee of court of civil ap¬ 
peals had disagreed. 

Tex.—Howell y. Howell. 810 S.W.2d 
978. 147 Tex. 14. 

Mixed qnestioas of law aad fact 
Reserved questions Involving mix¬ 
ed questions of law and fact will not 
be answered. 

Hawaii.—Territory v. Comaeho. 88 
Hawaii 628. 

Baling, or refosed mliag, of law 
Is open for review on report. 

Masa—Moskow v. Marshall. 171 N.E. 
477, 271 Mass. 802—Kaufman v. 
Sydeman, 146 N.E. 866, 251 Mass. 
210—Well y. Boston Elevated Ry.» 
106 N.B. 988. 218 Mass. 897. 
Qaestloa affeotlBg rights of person 
mot a party 

On a reeervatimi of a cause, the 
supreme court of errors will not an¬ 
swer a question which affects the 
rights of anyone not a party. 

Conn.—Jennings v. Connecticut Light 
ft Power Co.. 108 A.2d 586. 140 
Conn. 660. 

40. U.S.—Tileston v. Ullman, Conn., 
68 act 498. 818 U.a 44, 87 L.Ed. 
603. 

Conn.—^Willis v. Hendry, 35 A.2d 207, 
180 Conn. 427—^Northwestern Mut. 
Life Ins. Co. v. Tone, 4 A.2d 640. 
126 Conn. 183, 121 AL.B. 993— 
John J. McCarthy Co. v. Alsop, 189 

A. 464, 122 Conn. 288—Loomis In¬ 
stitute y. Healy. 119 A. 81. 98 Conn. 
102 . 

Ga.—Life ft Cas. Ins. Co. of Tenn. v. 
Williams. 86 aE.2d 753, 200 Ga. 
278. 163 A.L R. 686 , answer to cer¬ 
tified question conformed to 86 S. 

B. 2d 871, 73 Ga.App. 462—Hart¬ 
ford Accident ft Indemnity Co. v. 
Cox, 11 8.E.2d 061, 191 Ga. 148, an¬ 
swers to certified questions con¬ 
formed to 12 6.E,2d 110, 63' Ga. 
App. 763—Ingraham v. Reynolds. 
168 S.E. 876. 176 Oa. 726—National 
Cash Register Co. v. Lipka, 167 S. 
E. 698, 176 Ga. 200, answers con¬ 
formed to 168 8.B. 599, 46 Oa.App. 
821—^Morgan County Bank v. Poul- 
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lain, Itl 8.0. 818. 167 Ga. 488, 88 
A.L.R. 692, answers to certified 
questions conformed to 128 S.E. 29. 
82 Ga.App. 10—Georgian Co. v. 
Jones. 116 S.E. 490. 154 Ga. 762. 
answers to certified questions con¬ 
formed to 116 S.E. 66. 29 Oa.App. 
410* 

Hawaii.-Dung v. Ah New Chun, 86 
Hawaii 679. 

Mass.—Elliott V. Warwick Stores, 
Inc., 108 N.E.2d 681, 329 Mass. 406 
—Greenberg v. Shoppers* Garage. 
106 N.£.2d 889. 329 Masa 81— 
Broussard y. Melong, 78 N.E 2d 
628, 322 Mass. 660—Dale System v. 
Wichroski. 69 N.E.2d 241, 820 Mass. 
819—Haines v. Town Manager of 
Mansfield, 68 N.E.2d 1. 320 Maas. 
140—Haverhill Hardware ft Plumb¬ 
ing Supply Co. V. Fellsway Motor 
Mart. 51 N.E.2d 963. 315 Mass. 81 
—Codman v. Beane, 45 N.E.2d 948, 
812 Mass. 670—Downey v. Union 
Trust Co. of Springfield, 45 N.E.2d 
878. 312 Mass. 405—Memishian v. 
Phipps, 42 N.E.2d 277, 811 Mass. 
621—Howe V. City of Boston, 41 
N.B.2d 1, 811 Mass. 278—Regan v. 
Atlantic Refining Co., 23 N.E.2d 
869, 804 Mass. 353—Saunders v. 
City of Medford. 23 N.E.2d 8G1. 804 
Mass. 464—Musolino Loconte Co. 
V. Costa, 23 N.E.2d 165, 304 Mass. 
253, 126 A.L.R. 250—Comstock v. 
Soule, 21 N.E.2d 267, 303 Mass. 153 
—Charles I. Hosmer, Inc., v. Com¬ 
monwealth, 19 N.E 2d 800. 802 

Mass. 495—^Korb v. Albany Carpet 
Cleaning Co., 17 NE.2d 150, 801 
Mass. 817—^Walsh v. Commission¬ 
ers of Civil Service, 16 N.£.2d 218, 
800 Mass. 244—Baker v. Davis, 12 
N.E.2d 816, 299 Mass. 846—Jones 
V. Jones. 7 N.E.2d 1015, 297 Mass. 
198—Zimmerman v. Lltvlch, 7 N.E 
2d 437. 297 Mass. 91—Standard 
Rubber Co. v. Carberry, 6 N.E 2d 
772. 296 Mass. 503—^Aluminum 

Products Co. v. Regal Apparel Co.. 
4 N.E.2d 1008, 296 Mass. 84—Bal- 
1am V. Metropolitan Life Ins. Co.. 8 
N.E.2d 1012, 295 Mass. 411, 108 A. 
L.R. 1—Abbott y. Bean. 8 N.B.2d 
762. 296 Mass. 268—Burlck v, Bos¬ 
ton Elevated Ry. Go.. 200 N.E. 281, 
898 Mass. 481—Cosmopolitan Trust 
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Oo. r. Cohiii« Iff nM nu M 
Mass. 128—^Rernolda t. IClaaourl. 
X. lb T. Ry. Co., Its K.a. 418, 224 
Mam. 279. 

N.K.—-Pd Rochemont v. Holden, 106 
A.2d 48, 99 N.H. 80~-Fowler ▼. 
Fowler, 79 A.2d 24, 96 N.H. 494. 
N.Y.—Solicitor for the Aftaire of His 
Majesty’s Treasury v. Bankers 
Trust Ca, 107 N.B.2d 448, 804 N.T. 
282—Bata v. Bata, 97 N.B.2d 767, 
802 N.T. 218 -* 8 teven 80 n v. News 
Syndicate Co., 96 N.B.2d 187, 802 
N.T. 81, rearyument denied 98 N.E. 
2d 486, 802 N.T. 690—Jackson v. 
National Grange Mut. Liability 
Co., 87 N.B.2d 283, 299 N.T. 833— 
Great Northern Tel. Co. v. Yoko¬ 
hama Specie Bank, 76 N.B.2d 117, 
297 N.Y. 135—Rosen v. Massachu¬ 
setts Accident Co., 26 N.E.2d 972, 
282 N.T. 447—Glee v. Brooklyn 
Soc, for Prevention of Cruelty to 
Children, 186 N E. 412, 262 NY. 
114, reargument denied 188 N.E. 
Ill, 262 N.Y. 664—Bowlby v. Mc- 
Quall, 148 N.E. 757, 240 N.Y. 684 
—Zenith Bathing Pavilion v. Pair 
Oaks S. S. Corporation, 148 N.E. 
682. 240 N.Y. 307—Schleflfelln v. 
Hylan, 129 N.E. 937, 229 NY. 638 
—Central Trust Co. of New York v. 
Pittsburg, S. & N. R. Co., 128 N E 
114, 229 N.T 68—Pomeroy v. Hock¬ 
ing Valley Ry. Co., 113 N.E 604, 
218 N.Y. 630—Waldorf-Astoria Ho¬ 
tel Co. V. City of New York, 105 N. 
E 803, 212 N Y. 97, rehearing de¬ 
nied Waldorf-Astoria Hotel Co. v. 
City of New York, 106 N.E. 1043. 
212 N.T. 609, 

Ohio.—Pearson v. Gardner Cartage 
Co., 76 N.E.2d 67. 148 Ohio St. 426. 
R.I.—Elder v. Elder, 120 A2d 816— 
City of Providence v. Powers, 120 
A.2d 811—Elizabeth Higginson 
Weeden Home for Indigent and In¬ 
firm Females v. Weeden’s Heirs. 
53 A.2d 476. 73 R.I. 22—Town of 
Bristol v. Nolan. 63 A.2d 466, 72 R. 
I. 460—Gaboriault v. Gaboriault. 
82 A.2d 623, 69 R1. 245—Rhode 
Island Hospital Trust Co. v. Da¬ 
vis, 29 A.2d 647, 68 R-I. 461—Ort- 
man v. Streeter, 23 A.2d 189, 67 R. 
I. 826—Buffington v. Work, 200 A 
641, 61 RI. 133—^Probate Court of 
East Providence v. McCormick, 189 
A. 2, 57 R.I. 167. 

Tex.—^Moreland v. Hawley Independ¬ 
ent School District, 168 S.W.2d 660. 
140 Tex. 891—Houston North 
Shore Ry. Co. v. Tyrrell, 98 S.W, 
2d 786, 128 Tex. 248, 108 A.L.R. 
1508—Ramin r. Coslo, 79 S.W.2d 
617, 124 Tex. 471—Slater v. Ellis 
County Levee Improvement Diet. 
No. 9, 86 8.W.2d 1014, 120 Tex. 272 
—^Evans v. American Pub. Co., 16 
S.W.2d 616, 118 Tex. 488, rehearing 
denied 16 S,W.2d 984—Glenn v. 
Dallas County Bois D'Arc Island 
Levee Diet., 268 S.W. 452, 114 Tex. 
825, answer to certified questions 
conformed to, Civ.App., 876 8.W. 
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X87, rehekrd, reTcrfied on other 
grounds Dallas County Bols D'Arc 
Island Levee DIst. ▼. Glenn, Com. 
App., 288 S.W, 165-*-Koy v. Schnei¬ 
der, 221 S.W. 880» 110 Tex. 869— 
Goldstein v. Union Nat. Bank, 218 
B.W. 584, 109 Tex. 555, answers to 
certified questions conformed to 
Goldstein v. Union Nat. Bank of 
Dallas, Cly.App., 216 S.W. 409. 

Wyo.—Harkln v. Board of Com’rs of 
Niobrara County, 222 P. 35, 80 
Wyo. 466—State v. Snyder, 212 P. 
771, 29 Wyo. 199. 

Oonfined to point l&TolTed In question 
propounded 

In answering questions certified by 
the court of appeals, supreme court 
will confine Itself to the precise point 
involved in the question propounded. 
Ga.—Jackson v. Anglin, 19 S.E.2d 914, 
193 Ga. 737, answer to certified 
question conformed to 20 S E 2d 
149, 67 Ga.App. 320—Hodges v 

Seaboard Loan & Savings Ass'n, 3 
S.E 2d 677, 188 Ga. 410, answers to 
certified question conformed to 3 S. 
E.2d 843, 60 Ga.App. 835. 

Included questions may be con¬ 
sidered. 

N.Y.—Teller ▼. Prospect Heights 
Hospital, 21 N.E.2d 604, 280 N.Y. 
466. 

R.I.—Creditors* Service Corp. ▼. 
Cummings, 190 A. 2, 67 R.I. 291. 

Disposition of corporate assets is 
not presented by a report bringing 
up only an Interlocutory decree of 
dissolution of the corporation. 

Mass —In re Idan Liltto Temperance 
Society, 106 N.E. 581, 219 Mass. 95. 

Motion to dismiss 
Where the certified questions were 
raised by a motion to dismiss in the 
lower court, a motion in the review¬ 
ing court to dismiss the prior mo¬ 
tion to dismiss is not in order. 

R.I.—Narragansett Electric Lighting 
Co. V, Sabre. 146 A. 777. 60 R.I. 288. 
66 A.L.R 1663, reargument denied 
147 A. 668, 66 A.L.R. 1563. 

Question argued without objection 
On reservation of action for con¬ 
struction of will, where question 
whether deviation would be permit¬ 
ted from testator’s express intent 
with respect to a testamentary trust 
was argued without objection, re¬ 
viewing court would consider ques¬ 
tion. 

Conn.—^Rogers t. English, 83 A.2d 
640, 180 Conn. 882, 147 A.L.R. 812. 

Question of interest to ipnbUo 

Ordinarily, In a certified case, the 
supreme court of appeals confines It¬ 
self to answering the specific ques¬ 
tions certified, but it will consider 
preliminary questions not certified 
when they are of interest to the pub- 
I lie and have some bearing on the 
[questions certified. 
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W.Va<—^Bfiler t, City of 81 Alhangb 
89 S.E.2d 146, 126 W.Ya. 680. 

Qnsstion of jurlsdiotloa 
Jurisdiction of probate court to 
entertain suit for accounting against 
trustees under a will was reviewabls 
on report from probate court, even 
though court did not specifically re¬ 
port question of Jurisdiction and ob¬ 
jecting party did not appeal from 
interlocutory order overruling de¬ 
murrer on Jurisdictional grounds, 
since question of Jurisdiction may be 
raised at any stage of the case and 
failure to appeal could not confer 
Jurisdiction on probate court If not 
vested therein by law. 

Mass.—^Jones v. Jones, 7 N.E. 2d 1016, 
297 Mass. 198. 

Question not Intended to be reported 

No question can be considered 
which, on a proper interpretation of 
the report, was not intended to be 
reported. 

Mass.—^Weiner v. D. A. Schulte, Inc., 
176 N.E. 114, 275 Mass. 379. 

Qnestloas purely of statutory oon* 
struotlon which were Improperly in¬ 
cluded in the certified questions will 
not be answered. 

Wyo.—McFarland v. City of Chey¬ 
enne, 42 P.2d 418, 48 Wyo. 86. 

Question stipulated but not oertifled 

A constitutional question not in¬ 
cluded in the questions certified can¬ 
not be brought before the reviewing 
court by stipulation. 

R.I.—Greenough v. People’s Savings 
Bank, 94 A. 706, 38 R.I. 100. 

Unauthorised report 

There is nothing before the court 
on a report which is not authorized 
by law. 

Mass.—^Nagle v. Driver, 152 N.E. 740, 
256 Mass. 637. 

Reservation on statement of facts 
and speoiflo exceptions 
**When a question of law is re¬ 
served upon a statement of facts in 
lieu of a verbatim report of the tes¬ 
timony, and the grounds of excep¬ 
tions are specifically stated without 
enlarging words, the parties are nec¬ 
essarily limited to those grounds.” 
N.H.—^Wright v. Noyes, 116 A. 278, 
274, 80 N.H. 172. 

Where case is reserved on reasons 
of appeal, issues raised by such rea¬ 
sons are properly before the review¬ 
ing court for advice. 

Conn.—Preveslln v. Derby A Ansonin 
Developing Co., 161 A. 618, 118 
Conn. 129, 70 A.L.R. 1426. 

Where the record is inoomplete and 
unsatisfactory, the supreme court is 
not bound immediately to consider 
all constitutional questions certified, 
but may make such disposition of ths 
case as the circumstances require. 
R.I.—First Nat. 8tores v. Lewis, 156 
A. 684, 61 R.X. 448. 
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questions only incidentally or remotely involved,^^ gued to prevent a miscarriage of justice.^i*i® 

The appellate court will not make a decision on any jhe appellate court ordinarily will not exercise 
question raised on report unless the party requesting any discretionary power or review the exercise of 
the decision aids the court by argument or briefs,^1*® that power below.^i l® It is bound and limited by 
although the court may consider questions not ar- the facts found, agreed on, reported, or certified;^® 

41« Conn.—^Burns v. Sesnnour, 106 I such claim was not mads in superior I 413 Mass.—Spillane v. Corey, 84 N. 


A.2d 769, 141 Conn. 401-~Carroll 
V. Socony-Vacuum Oil Co., 68 A.2d 
299, 136 Conn. 49—New Haven 
Metal & Heatlna Supply Co. v. 
Danaher, 21 A.2d 888, 128 Conn. 
S13'*~McDonald v. Great Atlantic 
4b Paciflo Tea Co., Ill A. 66, 95 
Conn. 160. 

Ga.—Hodaes Vw Seaboard Loan & 
Savinas Ass'n, 3 S.E.2d 677. 188 
Ga. 410. answers to certified ques¬ 
tion conformed to 8 S.K2d 843. 60 
Ga.App. 335. 

Mass.—Peterson v. Hopson. 29 N.E. 
2d 140, 306 Mass. 697. 132 A.L.R. 1 
---Musolino Loconte Co. v. Costa. 23 
N.E.2d 156, 304 Mass. 253, 126 A.L. 
R. 260 

N.H.—Automatic Sprinkler Corp. of 
America v. Marston, 64 A.2d 164, 94 
N.H. 376. 

N.T.—Continental Casualty Co. v. 
National Slovak Sokol, 199 N.£l 
412, 269 N.Y. 283. 

R.I.—AJootian v Providence Rede¬ 
velopment Agency of City of Prov¬ 
idence. 91 A 2d 21. 80 RI. 73—In¬ 
dustrial Trust Co. V. Harrison. 21 
A.2d 254. 67 R.I. 131. 135 A L.R 
1312—Creditors Service Corp v. 
Cummings, 190 A, 2, 67 R.I. 291. 
Tex.—Howell v. Howell, 210 S.W.2d 
978, 147 Tex 14—^Moreland v. Haw¬ 
ley Independent School District, 
168 S.W.2d 660, 140 Tex. 301—Ow¬ 
ens V. Tedford, 269 S.W. 418, 114 
Tex. 390—San Antonio & A. P. Ry 
Co. V. Houston Packing Co, 167 S 
W 228, 106 Tex 383. 

W.Va.—City of Beckley v. Craighead. 
24 S.E.2d 908, 126 W.Va. 484. 

AUegatioa not mads below 

(1) Where case was pending be¬ 
fore trial court on demurrer when 
it was reserved, ultimate issue be¬ 
fore supreme court of errors was 
whether demurrer should be sustain¬ 
ed or overruled, and ordinarily su¬ 
preme court of errors should not 
consider any issues beyond those 
which court could decide in ruling on 
that demurrer including issues pre¬ 
sented by allegations of pleading 
demurred to, but an exception may 
be made with respect to facts not 
alleged if they are clearly undis¬ 
puted and advice may be given con¬ 
tingent on amendment to pleadings 
which will properly allege them. 
Conn.—Carroll v. Socony-Vacuum Oil 

Co., 68 A.2d 299, 186 Conn. 49. 

(2) On transfer without ruling to 
supreme court, court would consider 
defendant’s assertion of common-law 
right of distraint notwithstanding 


court, since defendant could file a 
special plea setting forth the de¬ 
fense. 

N.H.—Standiah v. Moldawan, 87 A.2d 
788, 93 N.H. 204. 

Answers whleh will not bo deoistve 

will not be given. 

N.Y.—Bowlby v. McQuall, 148 N.E. 
767, 240 N.Y. 684. 

Effect of case stated 

Where matter had been presented 
on a case stated requests for rulings 
reported were of no consequence and 
would not be considered by supreme 
Judicial court. 

Maas.—Rock v. City of Plttafleld, 66 
N.E.2d 606, 316 Mass. 348—Cole¬ 
man Bros Corp. v. Commonwealth, 
29 NE2d 832, 307 Mass. 205— 
Antoun v. Commonwealth, 20 N.E. 
2d 423, 303 Mass. 80. 

Interpretation of question as con¬ 
crete 

In answering a certified question, 
court of appeals interprets que.stlon 
as concrete and as based on particu¬ 
lar record before court and not as an 
abstract question. 

N Y,—Continental Casualty Co. v 
National Slovak Sokol, 199 N.E. 
412, 269 N.Y. 283. 

EUnnte questions 

Report of ruling granted at plain¬ 
tiff's reque.st does not raise every 
minute question that may be dis¬ 
covered in any part of It. 

Mass—Holt V. Mann, 200 NE. 403, 
294 Mass. 21. 

Questions which may not arise in 

the subsequent progress of the cause 
in the lower court will not be an¬ 
swered. 

N.H—Watkins v. Boston A M. R. R., 
119 A. 206, 80 N.H. 468. 

Wyo.—Budge v. Board of Com’rs of 
Lincoln County, 208 P. 874, 29 
Wyo. 36. 

Question not necessary to guide 
trial court in formulating Judgment 
will not be answered. 

Conn,—Bums v. Seymour, 106 A.2d 
769, 141 Conn. 401. 

Voxinal defsots 

In action on contract, any defect 
in description of plaintiff’s claims 
under the general allegation of goods 
sold and delivered was merely formal 
and could not be raised on report of 
the case to the supreme Judicial 
court. 

Mass.—^American Fireworks Co. of 
Massachusetts v, Morrison, 16 N. 
E.2d 160, 800 Mass. 631. 
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E.2d 5. 828 Mass. 678, 18 A.L.R.2d 
1368—Soscia V. Soscia, 88 N.E.2d 
678, 310 Mass. 418—Kay v. Audet, 
28 N.E.2d 462, 806 Mass. 887. 

Constitutional questions 
In disposing of cases submitted on 
reserved constitutional questions, su¬ 
preme court must limit answers to 
points which have been specifically 
and fully argued. 

Wyo.—Public Service Commission of 
Wyoming v Grlmshaw. 63 P.2d 1, 
49 Wyo. 168, 109 A.L.R. 634. 

41.10 Mass.—Soscia v. Soscia, 88 N. 
E.2d 678. 310 Mass. 418. 

41.15 Mass.—Lydia E. Plnkham 
Medicine Co. v. Gove, 26 N.E.2d 
332, 305 Mass. 213. 

42. Ala—Russell v. City of Selma, 
198 So. 452, 29 AlaApp. 652—Paulk 

V. New York Life Ins. Co., 162 So. 
668, 26 AlaApp 488. 

Ga.—Gresham v. Lee, 111 S E. 404, 
162 Ga. 829, answers to certified 
questions conformed to 112 S.E. 
524, 28 Ga App 576 

Mass.—Salvato v. D1 Silva Transp. 
Co , 108 N E 2d 51, 329 Mass 305— 
Spillane v Corey, 84 N E 2d 6, 323 
Mass 673, 13 A.L R 2d 1368—Coe 
V Coo, 46 N E 2d 1017, 813 Mass. 
232—^Hinckley v. Town of Barn¬ 
stable, 42 N.E 2d 581, 811 Mass 600 
—Sldlow v. Sheridan, 38 N E 2d 
666, 310 Mass 395—Comstock v. 
Soule. 21 N.E 2d 267. 303 Mass 163 
—Castle v Wightman, 20 N E 2d 
436, 303 Mass 74—Simpionbato v. 
Royal Ins. Co., 149 N E. 666, 253 
Mass 606—Brown v. Inhabitants 
of Peabody, 116 N.E. 958, 228 Mass. 
62. 

N.Y.—Pink v Isle Theatrical Corpo¬ 
ration, 3 N E 2d 621, 271 N.Y. 390, 
motion denied 4 NE.2d 261, 272 N. 
Y. 600—Sherman v. Abeles. 193 N. 
E. 241, 265 N.Y. 383. 96 A.L.R. 1384. 
Pa.—School Dist. of City of Sharon 
v. Boyle’s Estate, 174 A. 915, 114 
Pa.Super. 416. 

Tex.—Baldwin v. Baldwin, 135 S.W. 
2d 92, 134 Tex. 428, answers to 
certified questions conformed to, 
Clv.App., 137 S.W.2d 1067—Houston 
North Shore Ry. Co. v. Tyrrell, 98 
S.W.2d 786, 128 Tex. 248, 108 A.L.R. 
1608—C. A. Bryant Co. v. Hamlin 
Independent School Dist., 14 S.W. 
2d 68. 118 Tex. 255. 

W.Va.—^Weese v. Weese, 68 S.E.2d 
801, 134 W.Va. 238—City of Beck- 
ley V. Craighead, 24 S.E.2d 908, 126 

W. Va. 484. 



5 C.J.S. 

it will not explore or consider the entire record^* 
to ascertain additional facts^^ or to determine 
whether a question is adjusted to the pleadings^® 
or whether an answer is unnecessary to a decision 
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of the case.^® The appellate court will not deter¬ 
mine questions of fact or make findings of fact^^ 
other than in cases where, as a matter of law, only 
one conclusion can be reached on the case stated.^ ^ 


Qntvtloa may !>• answtrad only la 
light of oovtUUd f aota 
Tex.—Scott V. Gardner, 166 S.W.2d 
613, 137 Tex. 628, 141 A.L.R. 60— 
Peavy-Moore Lumber Co. v. First 
Nat. Bank, 128 S.W.2d 1168, 133 
Tex. 467, 126 A.L.R. 1186—Robin¬ 
son V. Smith, 128 S.W.2d 27. 133 
Tex. 878. answers to certified ques¬ 
tions conformed to. Civ.App., 130 
S.W.2d 381—Ramin v. Cosio, 79 S 
W.2d 617, 124 Tex. 471, reversed 
on other grounds 113 S.W.2d 624, 
181 Tex. 862—Employers’ Liability 
Assur. Corporation v. Toung Coun¬ 
ty Lumber Co., 64 S.W.2d 889, 122 
Tex. 647—Goldstein v. Union Nat. 
Bank, 213 S.W. 684, 109 Tex. 565. 
answers to certified questions con¬ 
formed to Goldstein v. Union Nat. 
Bank of Dallas. CivApp, 216 S.W. 
409. 

Where the parties have recognized 
the tmth of an agreed statement of 

facts, such statement will be consid¬ 
ered. even though a large part there¬ 
of IS a summary of the testimony. 
Nil—City of Laconia v. Belknap 
County, 172 A. 245, 86 N.H, 666. 

Supplementing oertlflcate 

Where chief Justice of court of 
civil appeals was physically unable 
to participate in the decision and 
other two justices could not agree, 
commission of appeals would supple¬ 
ment recitals in the certificate by 
reference to the record and base its 
opinion on the certificate as supple¬ 
mented. 

Tex.—Baldwin v. Baldwin. 135 S.W. 
2d 92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to. Civ. 
App., 137 S.W 2d 1067. 

Findings treated as a complete re¬ 
port 

(1) Where there was doubt under 
the record whether petitioners re¬ 
quested probate judge within the 
time allowed by statute to report the 
material facts found, the findings of 
fact reported by the judge were 
treated as a complete report made 
under the statute and a.s including 
all facts on which the judge acted in 
dismissing the petitions, so that no 
other findings adverse to petitioners 
could be inferred from the decrees. 
Mass.—Sullivan v. Quinlivan, 32 N.E. 

2d 209. 308 Mass. 839. 

(2) Where judge made report 
which was entitled a "Report of 
Material Facts" and it was not stated 
that report contained all the facts 
entering into decree, but parties ar¬ 
gued case as if report was of all 
facta, entering into decree, there was 


no room for any implication of fur- | 
ther findings. 1 

Mass—Thaxter v. Traiser, 26 N.E.2d 
722, 305 Mass. 841. 

43. Tex.—Philadelphia Underwrit¬ 

ers' Agency of Fire Ins. Ass’n of 
Philadelphia v. Driggers. 238 S.W’, 
633, 111 Tex. 892, answers to cer¬ 
tified questions conformed to Drig¬ 
gers v. Philadelphia Underwriters’ 
Agency of Fire Ins. Ass’n of Phila¬ 
delphia, Civ.App., 240 S.W. 618. 

Circamstanoea jnatifyiBg naa of rec¬ 
ord 

(1) Where certified question from 
court of civil appeals is accompanied 
by record, supreme court may look 
to fact findings embodied therein as 
basis for its answer. 

Tex—Graham v. Dean. 188 S.W.2d 
372, 144 Tex. 61. 

(2) In considering certified ques¬ 
tions, the supreme court may exam¬ 
ine the record to determine whether 
questions certified were properly pre¬ 
sented for decision in court of civil 
appeals, and, if they were not, de¬ 
cline to answer them 

Tex—Rains v. Mercantile Nat. Bank 
at Dallas, 182 S.W.2d 993, 143 Tex. 
112 . 

(3) Answer to certified question 
would be based on facts set out in 
opinion of court of civil appeals ac¬ 
companying certificate where the cer¬ 
tificate made the statement of facts 
contained in the opinion a part of 
the certificate. 

Tex —Robinson v. Smith, 128 S W 2d 
27, 133 Tex. 378, answers to certi¬ 
fied questions conformed to. Civ. 
App , 130 S.W 2d 381. 

(4) An allegation of one of the 
parties, which was contained in tran¬ 
script, could be considered in answer¬ 
ing question certified by court of 
civil appeals 

Tex.—Robinson v. Smith, supra. 

(5) In a certified case, the supreme 
court of appeals is authorized to no¬ 
tice and discuss questions which 
fairly arise on the record. 

W.Va.—Charleston Transit Co. v. 
Condry, 86 S E.2d 391. 

44. Ga,—Ingraham v. Reynolds, 168 
S.B. 876, 176 Ga, 726. 

Tex.—Employers' Liability Assur. 
Corporation v. Toung County Lum¬ 
ber Co., 64 S.W.2d 339. 122 Tex. 
647. 

46. Tex.—Davison-Paxon Co. v. 

Walker, 163 SB. 212, 174 Ga. 682. 
answers to certified questions con¬ 
formed to 166 S.E. 160, 46 Qa.App. 
895. 


46» Tatum v. Crosswell, 174 S.E. 
140, 178 Ga. 679, answer conformed 
to 174 S.E. 258, 49 Ga.App. 27. 
However, where oonstltatioBal 
qnestloiis are reserved, the reviewing 
court will examine the original pa¬ 
pers certified to it in order to ascer¬ 
tain whether a determination of the 
questions is necessary to a disposi¬ 
tion of the case. 

Wyo.—State ex rel. Keefe v. Jones, 
161 P.2d 136, 62 Wyo. 61—Public 
Service Commission of Wyoming 
V. Grimshaw, 63 P.2d 1, 49 Wyo. 
168, 109 A.L.R. 534—State v. 

Smart, 110 P. 716, 18 Wyo. 486. 

47. Conn.—New Haven Metal ds 
Heating Supply Co. v. Danaher, 21 
A.2d 383, 128 Conn. 213—ClafCey v. 
Bergin, 183 A. 16, 121 Conn. 695. 

N.H—Venus Shoe Corp. v. Hanover 
Shoe Store, 189 A. 352, 88 N.H. 478. 
N.Y.—Squaw Island Freight Termi¬ 
nal Co. V. City of Buffalo, 7 N.E.2d 
10, 273 N.Y. 119—Magraw v. Hann, 
189 N.E 752, 263 N.Y. 674—Bowl- 
by V. McQuail, 148 N.E. 767, 240 N. 
Y. 684—Finnegan v. Buck, 130 N.E. 
631, 230 N.Y. 612—Schieffelln v. 
Hylan, 129 N.E. 937, 229 N.Y. 633. 
Tex —Steere v. Stockyards Nat 
Bank, 258 S.W. 1042, 113 Tex. 887. 
Znoonsisteiicy of fladiags 

A question of the inconsistency of 
general and special findings is not 
properly open on report. 

Mass.—Duarllth Corporation v. Leon¬ 
ard, 174 N.E. 511, 274 Mass. 397. 
No opialoa oa snAoleacy of svi- 
deace to support the Judgment will 
be expressed. 

Tex—Magee v. Paul, 221 S.W. 264, 
110 Tex 470, answers conformed 
to, C1V.APP.. 224 S.W. 1118. 

48. Mass—Castle v. Wightman, 20 
NE2d 436, 303 Mass 74—Crowley 
V. Mutual Finance Corporation, 136 
N.E 179, 242 Mass. 259. 

Any evldeaos to sastaia Judgment 

On case-made, the appellate court 
examines the evidence only to deter¬ 
mine whether there is any testimony 
suslainmg the judgment. 

Mich.—Kretzschmar v. Rosasco, 229 
N.W. 446, 250 Mich. 9. 

Neoesslty of statement that all ma¬ 
terial evidence iaoluded 

Whether there was lack of any 
evidence on which trial Judge could 
base a finding against defendant was 
not presented for review on report 
to appellate division, in absence of 
statement in report that it contained 
all the material evidence. 

Mass.—Irving v. Bonjorno, 99 NJS.2d 
643, 327 Mass. 616. 
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A question of pleading may^* or may not^<^ be sideration where the facta are atipulated^’ or the 

open, according to the question or questions reported question reported is whether a Tcrdict was properly 

in the particular case. Where a suit is reported Erected on all the evidence.^^ 

<m the bill and a demurrer thereto, the allegations of jurisdictions, however, the case is before 

fte bill must be taken as true for the purposes of reviewing court on the merits and the entire 

the decision.6i Wiere the ^e is reserved for de- though it had been appealed to such court; 

terminaUon on the bill and answer, all facts set court is not confined to a consideration of 

wt in the bill and not demed in the answer and all certified.** In one state, the 

acts well pleaded m the answer must be accepted supreme court, in a case before it on re;»rt, passes 

** on the facts as well as the law.** In deciding ques- 

The admissibility of evidence is not open for con- tions of fact it exercises the powers and functions 


49. Mass.—Boston ft M. H. R. ▼. T. 
Stuart ft Son Co.* 127 N.BL 632. 236 
Mass. 98. 

An ismss ralBsd bv AsBuinrsr 

(1) Where the report is of all the 
Issues of law raised by a demurrer 
and is not conftned to those on which 
the demurrer was sustained, all caus¬ 
es set forth in the demurrer are pre¬ 
sented and will be decided. 

Mass.—Cosmopolitan Trust Co. v. 
Cohen, 188 N.B. 711. 244 Mass. 128. 

(2) On an appeal from an order 
overruling a demurrer and certifying 
the questions presented by the de¬ 
murrer to be important and doubtful, 
the court said: **The question which 
the statute authorizes to be certlAed 
is whether the demurrer is to be sus¬ 
tained. The certification in this case 
is to be so construed. The trial 
oourt is not to certify a question as 
to the sufficiency or insufficiency of 
a particular reason for or against a 
demurrer. The statutory certifica¬ 
tion relates to the merits of the de¬ 
murrer. and all Incidental questions 
for or against it are before us, and 
are necessarily Involved in reaching 
a conclusion whether the demurrer 
is to be sustained or overruled." 
Minn.—^Marquette Trust Co. v. Doyle, 

224 N.W. 149, 152, 176 Minn. 629. 
(8) Where trial court, in certify¬ 
ing its ruling on demurrer to su¬ 
preme court of appeals, merely set 
out demurrer which it had overruled 
In general terms without simplify¬ 
ing questions of law arising on de¬ 
murrer. court was required to con¬ 
sider demurrer as a whole. 

W.Va.—Wilcox V. Mowrey. 24 S.B.2d 
922. 126 W.Va. 333. 

OoBsidsratloB as oa dsmnxrsr 
A case transferred before trial for 
determination of whether a release 
to one joint tort-feasor is a bar to 
an action against another tort-feasor 
must be considered substantially as 
It would be on a demurrer setting 
up the release as a defense. 

MJa.—Carpenter v. W. H. McBlwain 
Co., 97 A. 660, 78 N.H. 118. 

QMrtlOBS AZlslBg OBL bOth plsadlllgB 
On certification of question as to 
whsthsr special plea stated facts 
soBfltltuUng a defense rsvlewlng 


court could consider questions aris¬ 
ing on face of both pleadings where 
special plea was responsivs to 
amended declaration. 

W.Va.—Morgan v. City of LiOgan. 24 
S.E.2d 760, 126 W.Va. 446. 

5a Maas—Swarts v. Lieberman. 80 
N.E.2d 6. 82S Mass. 109, 12 A.L.R. 
2d 76—Weiner v. D. A. Schulte. 
Inc., 176 N.E. 114, 276 Mass. 879-- 
Orr V. Keith, 139 N E. 508, 246 
Maas. 36—Brown v. National Dock 
ft Storage Warehouse Co., 131 N. 
K. 468, 239 Mass. 10—^Ward v. 

Great Atlantic ft Pacific Tea Co., 
120 N.E. 226, 281 Masa 90. 6 A.L. 
R. 242. 

61. Mass —Barrows ▼. Pamum’s 
Stage Lines, 160 N.B. 206, 264 
Maas. 240. 

62. Mass.—^Willson v. Laconia Car 
Co., 176 N.E. 182, 276 Mass. 436— 
Public Service Commisalon v. New 
England Telephone ft Telegraph 
Co., 122 N.E. 667. 232 Mass. 465. 4 
A.L.R. 1662, affirmed 89 S.Ct. 611, 
250 U.S. 195, 63 L.Ed. 934. 

63. Conn.—Gumming v. Pendlston, 
163 A. 176. 112 Conn. 669. 

Tsstimoa 7 of lay sxpsrts 

In action for death of motorist 
arising from collision between auto¬ 
mobile and truck, trial court's re¬ 
fusal to admit testimony of lay ex¬ 
perts did not present question for 
the supreme court on trial court’s 
transfer of questions of law raised 
by reserved case, and fact that simi¬ 
lar evidence had been allowed on oc¬ 
casion was immaterial. 

N.H.—Di Pietro v. Lavigns, 92 A.2d 
914, 97 N.H. 474. 

64. Masa—Lucius Beebe A Sons v. 
Wason. 174 N.E. 600, 274 Masa 264. 

66. Ill.—Commissioners of Lake 
Fork Special Drainage Diet. v. 
Commissioners of Highways of 
Lake Fork Tp.. 127 N.E. 109. 292 
IlL 340. 

Mo.—Boulos ▼. Kansas City Public 
Service Co., 223 S.W.2d 446, 369 
Mo. 763—Asel v. Order of United 
Commercial Travelers of America. 
197 S.W.2d 639. 356 Mo. 668—State 
ex rel. State Social Security Com¬ 
mission V. Butler’s Estate, 181 0, 
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W.2d 768. 868 Mo. 14—Clark v. 
Crown Drug Co.. 162 S.W.2d 146, 
848 Mo. 91—Heald v. AStna Life 
Ins. Co. of Hartford, Conn., 104 8. 
W.2d 379, 340 Mo. 1148—Oabelman 
v. Bolt. 80 S.W.2d 171, 386 Mo 639 
—Berberet v. Electric Park Amuse¬ 
ment Co.. 8 S.W.2d 1025, 819 Mo. 
276, 61 A.L.R. 1269—Hunter v. Wa¬ 
terloo Gasoline Engine Co., 260 S. 
W. 070—Hayes v. Sheffield lee Co., 
221 S.W. 706, 282 Mo. 446. 

6a Ma—^Unlty Co. v. Gulf Oil Corp., 
40 A2d 4, 141 Me 148, 166 AL.R. 
297, petition denied 41 A.2d 204. 
141 Ma 488—Dansky ▼. Kotlmaki. 
180 A §71. 126 Me. 72. 

Bxosptloa, not the rnls 
In cases reported on the evidence 
because of questions of law Involved, 
the supreme judicial court may also 
pass on the facts, but power to pass 
on facts of the case is incidental to 
the jurisdiction of the supreme judi¬ 
cial court to pass on questions of 
law properly presented by the re¬ 
port; and it Is the exception, and not 
the rule, when the supreme judicial 
court, sitting as the law court, pass¬ 
es on and determines questions of 
fact. 

Me.—Hand v. Nickerson, 96 A.2d 818. 
148 Me. 466. 

By fore# of stlpnlatloB, both the 
questions of record title and pre¬ 
scriptive title may be before the 
court for consideration. 

Me.—Rand v. Symonds. 120 A 188, 
122 Me. 667. 

BstabllShment of liability 

(1) "The case being up on report, 
the underlying proposition, whether 
liability be established, may have 
consideration directly." 

Ma—Grant v. American Ry. Express 
Co.. 189 A 784, 786. 126 Me. 489. 

(2) The court acts with full pow¬ 
ers in determining, in the first In¬ 
stance, defendant’s liability. 

Me.—Garmong v. Henderson, 99 A 
177, 116 Me. 422. 

Bsasons for Appeal fllsdl after report 
Where affidavit with reasons of 
appeal was filed after case was re¬ 
ported to supreme judicial oourt by 
presiding Justice of tho superior 
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of a juryS^ and determines the case on the merits 
as disclosed by so much of the evidence as is legally 
admissible,regardless of the pleadings.®® Tech¬ 
nical questions of pleading are treated as waived,®® 
unless the contrary appears®^ or a statute makes 
certain pleading mandatory.®® 

§ 1478. — Motion for New Trial 

The nature of the motion and the grounda pretented 
limit the toope of the review in cate of hearing in an ap¬ 
pellate court on motion for new trial. 

Where, under the procedure permitted by the 
statutes of a particular state, exceptions are heard 
in an appellate court on motion for new trial, strict¬ 
ly speaking, the only question presented is whether 
a new trial should be granted; but, nevertheless, 
the appellate court has power, on denial of the mo¬ 
tion for new trial, to modify the form of the judg¬ 
ment to be entered in the trial court.®® On review 
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by motion for new trial on the ground that the ver¬ 
dict is against the evidence, error in the admission 
or exclusion of evidence cannot be considered.®® 

§ 1479. Review Dependent on Stipulation as 
to Matters Reviewed 

Within proper limitations, the parties may make a 
binding stipulation as to the matters to be reviewed. 

The parties cannot by their stipulation inject into 
an appeal matters not determined in the cause in 
which the decree which is appealed from was ren¬ 
dered, or which for other reasons are not properly 
before the court, or g^ive the appellate court jurisdic¬ 
tion to consider them.®® Subject to the fore¬ 
going limitations, the parties may bind themselves 
by stipulation respecting the matters to be reviewed 
and the disposition of the cause subsequent to deci¬ 
sion.®® The court will not consider matters out¬ 
side of the record stipulated to by the parties.®^ 


court for flnal decision, reasons of 
appeal were not properly before su¬ 
preme judicial court. 

Me.—Cumberland Amusement Corp 
V. Johnson, 110 A.2d 610, 150 Me. 
804. 

#7. Me.—Unity Co. v. Gulf Oil Corp., 
40 A.2d 4. 141 Me. 148, 166 A.L..R. 
297. petition denied 41 A.2d 204. 
141 Me. 438—Perkins v. Jacobs. 
129 A. 4, 124 Me. 347—Campbell 
V. Whitehouse, 120 A. 629. 122 Me. 
409—Smith V. Libby, 119 A. 195. 
122 Me. 156—Young v. Povich, 116 
A. 26. 121 Me. 141, 29 A.L.R. 48— 
Stobie V. Sullivan. 106 A. 714, 118 
Me. 483. 

Oo&oliisioaB and iaferenoes of fact 
When a case is reported to the law 
court, with a stipulation that it is to 
be heard as if a verdict had been 
rendered for plaintiff and a motion 
for a new trial had been filed by de¬ 
fendant, all conclusions and infer¬ 
ences of fact which a Jury would 
have been warranted by the evidence 
in finding for plaintiff must be found 
by the court for plaintiff. 

Me.—McTaggart v. Maine Cent. K. 
Co., 60 A. 1027, 100 Me. 223. 

Argument as to Uuroe 

If a case is reported under an 
agreement that, if the Jury would be 
authorised to find the verdict for 
plaintiff on the testimony reported, 
defendant was to be defaulted, other¬ 
wise the action was to stand for tri¬ 
al, the court will refuse to determine 
the case and will discharge the re¬ 
port where the evidence shows a 
conflict on several questions of fact. 
Me.—Nlckeraon v. Mills, 61 Me. 74. 

6A Me.—^American Lumber Sales 

Co. V. Fidelity Trust Co., 141 A. 
102, 127 Me. 65—Harmon v. Mathis, 
116 A. 26, 121 Me. 676. 


Agreed statement of facts 

(1) Where question of damages 
was not raised in statement of facts 
in the report In replevin suit, the 
question would not be considered, 
but could thereafter be determined 
in suit on replevin bond. 

Me.—Production Credit Ass'n v. 
Kent, 56 A 2d 631, 143 Me. 146. 

(2) A party to case, submitted to, 
and tried by, court on oral agreed 
statement of facts, cannot assert 
claim in supreme Judicial court that 
facts are not exactly as Justice who 
decided case without Jury's interven¬ 
tion declared them. 

Me.—McFarland v. Stewart, 60 A.2d 
194, 142 Me. 266. 

(3) Where a case is reported on an 
agreed statement of facts signed by 
the parties, the supreme court is 
confined to such statement. 

Me.—Sherman v. Gray, 102 A.2d 867 
—Fletcher v. Lake. 118 A. 821, 121 
Me. 474. 

Single question is plaintiff’s right 
to Judgment on all the evidence. 

Me.—Norton v. Smith, 153 A. 886, 
130 Me. 68. 

69. Me.—Harmon v. Mathis, 116 A. 
25. 121 Me. 576. 

IKatter In evidence but not pleaded 

The court may give effect to any 
contention which Is supported, or 
any defense which is disclosed, by 
the evidence and could have been 
pleaded, although it was not pleaded. 
Me.—Harvey v, Roberts, 122 A. 409, 
123 Me. 174—Thomas v. Hall, 100 
A. 502, 116 Me. 140. 

00. Me.—Pyrofax Gas Corp. v. Con¬ 
sumers Gas Co., 116 A.2d 661. 151 
Me. 172—Hand v. Nickerson, 96 A. 
2d 818, 148 Me. 466—Coffey v. 

Clayton, 4 A.2d 97. 136 Me. 141— 
Foley V. H. F. Farnham Co., 188 A. 
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708, 186 Me. 29—^Hooper v. Ball, 
179 A. 404, 183 Me. 412—Inhabit¬ 
ants of Town of Farmington v. Mi¬ 
ner, 176 A. 219, 138 Me. 162—Nor¬ 
ton V. Smith, 153 A. 886, 130 Me. 68 
—Salmon Lake Seed Co. v. Frontier 
Trust Co., 163 A. 671, 130 Me. 69— 
American Thread Co. v. Milo Wa¬ 
ter Co., 146 A. 696, 128 Me. 218. 

61. Me.—Pyrofax Gas Corp. v. Con¬ 
sumers Gas Co., 116 A.2d 661, 151 
Me 172—Hand v. Nickerson, 96 A. 
2d 813, 148 Me. 466—Foley v. H. F. 
Famham Co., 188 A. 708, 136 Me. 
29—^\Vhitman v. Allen, 121 A, 160, 
123 Me. 1, 36 A.L.R. 776. 

62. Me.—Austin v. Prudential 
Health & Accident Ins. Co., 127 A. 
276, 124 Me. 232. 

63. N.Y.—Schinlzuis v. Lackawanna 
Steel Co.. 120 N.E. 137, 224 N.Y. 
226. 

64. Conn.—^Whlte v. Howd, 38 A. 
915, 66 Conn. 264. 

65. U.S.—Headrick v. Larson, Ida¬ 
ho. 162 F. 93. 81 C.C.A. 817. 

8 C.J. p 370 note 38. 

l^dinga of fact 

Parties could not by agreement 
confer on appellate division power 
to review findings of fact or make 
alternative findings of fact. 

Mass.—^Adamaitis v. Metropolitan 
Life Ins. Co., 8 N.E.2d 833. 296 
Mass. 216. 

66. Ill.—In re Reiser’s Estate, 61 
N.E 2d 409, 326 lll.App. 260. 

Wash.—Wunsch v. Consolidated 
Laundry Co.. 198 P. 888. 116 Wash. 
44. 

4 C.J. p 673 note 21. 

67. U.S —Schley v. Pullman's Palace 
Car Co.. HI.. 7 S.Ct. 730, 120 U.S. 
675, 80 L.Ed. 789. 
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§ 1480 APPEAL & ERROR 

§ 1480* Matters or Evidence Considered in 
Determining Question 

a. In general 

b. Record and papers on appeal generally 

c. Evidence 

d. Agreements, arguments, or opening 

statements 

e. Opinion or statements of trial judge 

f. Other matters 


a. In Ganeral 

Qen*pally the appellate eeurt will eonalder only mat- 
tera ruled on by the trial court and involved In the ieauea 
doted by the determination appeaied from. 

Generally speaking, only matters raised in, and 
ruled on by, the trial court and to some degree 
involved in the issues closed by the determination 
appealed from will be considered by the appellate 
court,®® but this rule yields to the right of the 


N.J.—^Del Veccio v. Hood. 66 A,2d 
738. 4 N.J.Super. 254. 

Okl.--Whitten v. Kroeger, 82 P.2d 
668. 183 Okl. 827. 

S.C.—Columbia, etc., R. Co. v. Gibbes. 

24 S.C. 60. 

4 C.J. p 678 note 22. 

68. Ala.—Lumpkin v. Meeks, 82 So. 
2d 636, 263 Ala. 395—Drake v. 

Drake, 80 So.2d 268, 262 Ala 609 
—Trans-Continental Mut. Ins. Co. 
▼. Harrison. 78 So.2d 917, 2C2 Ala. 
878—Mudd v. Lanier. 24 So 2d 550. 
247 Ala. 368*—Pridgen v. Shadgett, 
12 So.2d 895, 244 Ala. 167—Bean v. 
Northeutt, 199 So. 7. 240 Ala. 289 
—Caudle V. Sears. Roebuck & Co., 
182 So. 461. 236 Ala. 37. 

Clifton V. Curry, 10 So.2d 51. 30 
Ala.App. 584. 

Arl*.—Brown v. Karas, 237 P.2d 799. 
73 Aris. 62—Jacob v. Cherry, 180 
P.2d 217, 66 Aria. 307—Reichen-j 
berger v. Salt River Project Agr 
Improvement and Power Dist., 70 
P.2d 462, 60 Aria. 144. 

Ark.—Perry v. Rye, 267 S.W 2d 607, 
223 Ark. 694—Baker v. State, to 
Use of Independence County, 197 
8.W.2d 769, 210 Ark. 690—Jansen 
Y. Blissenbach, 193 S.W.2d 814, 210 
Ark. 22—Stroud v. Crow, 192 S 
W.2d 648, 209 Ark. 820—Migliorc 
V. Mlgliore. 180 S.W.2d 327, 207 
Ark. 307—Rural Realty Co. v. 
Buckner, 158 S.W.2d 17, 203 Ark 
474—^Sauve v. Ingram, 143 S W 2d 
641, 200 Ark. 1181—Fort Smith 

Cotton Oil Co. V. Swift & Co„ 124 
S.W.2d 1, 197 Ark, 694—Carter 

Truck Line v. Gibson, 116 S.W.2d 
270, 195 Ark. 994. 

Cal.—Hampton v. Superior Court In 
and for Los Angeles County, 242 
P.2d 1, 38 C.2d 652—Munson v. 
Munson, 166 P.2d 268, 27 C.2d 669 
—Carpenter v. Glenn-Colusa Irr. 
Dist., 94 P.2d 846, 14 C.2d 388. 

Sullivan v. San Francisco Art 
Ass'n, 226 P.2d 993, 101 C.A.2d 449 
.—Griffin v. Van Winkle, 216 P.2d 
39, 96 C.A.2d 230—^Klng v. Kaplan. 
211 P.2d 678, 94 C.A,2d 697—In re 
Cazaurang’s Estate, 170 P.2d 694, 
76 C.A.2d 212—In re White's Es¬ 
tate, 160 P.2d 204, 69 C.A.2d 779— 
Axis Petroleum Co. v. Taylor, 108 
P.2d 978. 42 C.A.2d 389--Security- 
First Nat Bank of Los Angeles v. 
Stack, 90 P.2d 337, 32 C.A.2d 686. 
Conn.—Town of Newington v. ICaz- 


zoccoli, 48 A 2d 729, 133 Conn. 146 
—Town of Woodstock v. The Re¬ 
treat. 3 A.2d 232, 126 Conn. 52. 

Fla.—Larkin v, Tsavaris, 85 So.2d 
731—Laramore v. Laramore, 64 So 
2d 662—Container Corp. of Ameri¬ 
ca V. Seaboard Air Line R. Co., 69 
So.2d 737—^Jones v. Neibergall, 47 
So 2d 606—Florida Power Corp. v. 
Pinellas Utility Bd.. 40 So.2d 360, 

I rehearing denied 40 So.2d 844— 
North V. Ringling, 7 So.2d 476, 149 
Fla. 739, 752—Jacques v. Welling¬ 
ton Corp., 183 So. 718, 134 Fla 211, 
opinion adhered to 184 So. 766, 135 
Fla. 167—Andrew v. Hecker, 182 
So. 261, 132 Fla. 769—Hagen v. 
Viney, 169 So. 391, 124 Fla. 747. 

Ga—MacNeill v. Fulton County, 78 
SE2d 40. 210 Ga 119—Miller v 
Stale Highway Dept, 37 S E.2d 
366, 200 Ga. 485—Harris v. Rowe, 
36 S E 2d 787, 200 Ga. 266—Cooper 

V. Aycock. 34 SE.2d 895. 199 Ga 
669—Parker v. West View Ceme¬ 
tery Ass’n, 24 S.E2d 29, 196 Ga 
237—Ballard v. Waites, 21 S E 2d 
848. 194 Ga. 427—Williams Realty 
& Loan Co. v. Simmons, 3 S E 2d 
580, 188 Ga. 184. 

Carpenter v. Lyons, 60 S E 2d 
850, 78 Ga App 214—Toler v. Good- i 
In. 40 S.E 2d 214, 74 Ga.App. 468 
—Smith v. Glens Falls Indemnity 
Co., 32 S.E 2d 106, 71 Ga App. C97 
—Kent V. Rogers, 200 S.E.2d 235, 
68 aa.App. 835. 

Idaho—Nash v. Bertram, 166 P.2d 
603, 6G Idaho 106. 

Ill.—People v. Moore, 102 N.E.2d 146, 
410 Ill. 241—^Winston v. Zoning Bd 
of Appeals of Peoria County, 96 N. 
R2d 864, 407 Ill. 688—Clark v. 
Bentley, 76 N.E.2d 438, 398 Ill 
635—Pease v. Kendall, 63 N.E.2d 
2. 391 111. 193—Papa v. Papa, 36 
N.E.2d 717, 377 Ill. 816—Hood v. 
Commonwealth Trust & Savings 
Bank, 34 N.E.2d 414, 876 Ill. 413— 
Texas Co. v. Hollingsworth, 81 N. 
E.2d 944. 376 Ill. 686. 

Murphy v. Kumler, 100 N.E.2d 
660, 344 111 App. 287—Jacobsen v. 
Cummings. 66 N.E.2d 673, 823 Ill. 
App. 290—Keeran v. Wahl Co., 61 
N.E.2d 698, 320 Ill.App. 467—Board 
of Elducation of City of Chicago v. 
Crilly, 87 N.E.2d 878, 812 Ill.App. 
177. 

Iowa.—Olesen v. Henningsen, 77 N. 

W. 2d 40 —^Verllnden v. Godberson, 
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26 K.w.2a 347, 238 Iowa 161— 
Weimer v. Lueck, 16 N.W 2d 291, 
234 Iowa 1231—In re Heilman’s 
Estate, 266 N.W. 36, 221 Iowa 562. 
Kan —McCarty v. Kansas-Ncbraska 
Natural Qas Co., 271 P.2d 264, 176 
Kan. 386—City of Hutchinson v. 
Wagoner, 186 P.2d 243, 163 Kan. 
735—^Volok V. McCarter Truck 
Line, 131 P.2d 713, 156 Kan. 128— 
Klausen v. Grand Lodge, A. O. U. 
W., of Kansas, 87 P.2d 608, 149 
Kan. 406. 

Ky.—Trimble v. Wells, 234 S.W.2d 
683, 814 Ky. 206—City of Hazard 
Y. Eversole, 218 S.W.2d 661, 809 
Ky. 640—Kelley's Heirs v. Burn- 
am, 204 S.W.2d 966. 305 Ky 544, 
174 A.L.R. 534—Midlow v. Ray's 
Adm’x, 194 S.W 2d 847, 302 Ky 471 
—Payne v Tevls, 194 S W 2d 381, 
302 Ky. 223—City of Jackson v. 
Terry, 194 S.W 2d 77, 302 Ky. 152 
—Hill v. Walker, 180 S W 2d 93, 
297 Ky. 267, 164 A.L R 814—Bailey 

V. Bailey, 151 SW2d 374, 286 Ky. 
582—Combs v. Knott County Fis¬ 
cal Court 141 S W 2d 859, 283 Ky. 
456—Revlett v. Revlett 118 S W.2d 
160. 274 Ky. 176—Tipton v. Brown, 
117 S.W 2d 217, 273 Ky. 496—Ma¬ 
jestic Life Ass’n v. Sowder, 116 S. 
W2d 646, 273 Ky. 293—Adams v. 
Adams’ Adm’r, 114 S W.2d 103, 272 
Ky 366—^Howard v. First Nat. 
Bank, 110 S.W 2d 203, 270 Ky. 686 
—^Hall V. Eversole’s Adm'r, 64 S. 

W. 2d 891, 261 Ky. 296. 

La—McKinnis v. Scandaliato, 77 So, 
2d 622, 226 La. 881—Jeffries v. 
Moore, 63 So.2d 898, 219 La. 692— 
Universal Commercial Corp. v. Ro- 
ani, 51 So.2d 603, 218 La. 997— 
Dobrowolski v. Dobrowolski, 42 So. 
2d 760, 216 La. 1078—Durmeycr v. 
Streiffer, 41 So.2d 226, 216 La. 685 
—Gorham v. Mathieson Alkali 
Works, 27 So.2d 299, 210 La. 462 
—State ex rel. Jones v. Edwards. 
14 So.2d 829, 203 La. 1039—Gold¬ 
berg V. Martin, 13 So 2d 466, 203 
La. 70—First Nat Bank of Abbe¬ 
ville V. Broussard, 11 So.2d 602, 202 
La. 215—Conner v. Harper, 2 Bo. 
2d 177, 197 La. 677—^Aleman v. 
Sewerage and Water Board of New 
Orleans, 199 So. 880. 196 La. 428 
—Fite V. Miller, 187 So. 650, 192 
La. 229, 122 A.L.R. 446—Gumbel 
V, New Orleans Terminal Co, 183 
So. 212, 190 La. 904, certiorari 
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denied 59 S.Ct. 249, SOS U.S. 664. 
88 Li-Ed. 42S—^Brunlnff v. City of 
New Orleans^ 116 So. 788, 166 La. 
611. 

Wlnsberg v. Winsberg, App., 75 
So.2d 642, appeal transferred, see 
86 So.2d 31, 229 La. 61—Sexton v. 
Waggoner, App., 66 So.2d 634, ap¬ 
peal transferred see 63 So.2d 423, 
222 La. 680—^Williams v. American 
Employers’ Ins. Co., App., 10 So.2d 
516 —Succession of Lirette, App., 5 
So. 2d 197—Hebert v. Landry, App , 

193 So. 406—Warren v. Creel, App., 
191 So. 153—McWilliams v. Geddea 
Sc Moss Undertaking & Embalming 
Co., App., 169 So. 894—^Washing¬ 
ton V. District Grand Lodge No 
21, Grand United Order of Odd Fel¬ 
lows of Louisiana., App., 164 So. 
816. 

Md.—Schneider t. Davis. 71 A.2d 82, 

194 Md. 316—Lamkin v. Safe De¬ 

posit & Trust Co. of Baltimore, 64 
A.2d 704, 192 Md. 472—Kennedy v. 
Crouch, 62 A 2d 582, 191 Md. 680 
—Cook V. Boehl, 56 A.2d 787, 189 
Md 532—Trossbach v. Troasbach, 
42 A.2d 906, 186 Md. 47—Morgan v. 
Toot, 35 A.2d 641, 182 Md 601— 
Robey v. Broersma, 29 A.2d 827, 
181 Md. 325. 146 A L.R. 687—Sea¬ 
board Commercial Corp. v State 
Tax Commission, 29 A.2d 294, 181 
Md. 234—Lane v. Flautt, 9 A 2d 
644, 177 Md. 685—American Fi¬ 

delity & Casualty Co. v Mahon, 
186 A. 830, 170 Md. 673, 105 A L.R. 
1200. 

Mass.—Sanford v. Boston Herald- 
Traveler Corp., 61 N.E 2d 6, 318 
Mass. 156—^Arnold v. Jacobs, 54 
NE2d 922, 316 Mass 81—Commis¬ 
sioner of Banks v. Chase Securities 
Corp. 10 N.E 2d 472. 298 Mass 285, 
appeal dismissed Chase Securities 
Corp. V. Husband, 58 S.Ct. 476, 302 
U.S. 660, 82 L.Ed. 610. 

Mich—Brill v. Cherwin, 78 N.W.2d 
122, 346 Mich 607—Weller v. Wel¬ 
ler. 76 N.W.2d 34, 344 Mich. 614 
—Buckley v. City of Bloomfield 
Hills, 72 NW2d 210, 843 Mich 83 
—Storm V. Eldridge, 68 N.W.2d 
129, 336 Mich 424—Garbarino v. 
Lee C Miller Co., 48 N.W.2d 217, 
330 Mich. 688—In re Furniture, 
Inc, 44 N.W.2d 12. 828 Mich. 471 
—Village of St. Clair Shores v. 
Village of Grosse Polnte Woods, 
29 N.W2d 860, 319 Mich. 372— 
Kordis v. Auto Owners Ins. Co., 18 
N.W.2d 811, 811 Mich 247—Bart¬ 
lett V. Battema, 1 N.W.2d 634, 300 
Mich. 262—Maxson v. Bay Coun¬ 
ty. 287 N.W. 889, 290 Mich. 86— 
Bek V. Zimmerman, 280 N.W. 741, 
285 Mich. 224—Citizens Commer¬ 
cial St Savings Bank v. Farber, 
278 N.W. 661, 280 Mich. 267. 

Minn.—^French v. Llndh-Gustafson- 
Klopfer Co.. 18 N.W.2d 479, 216 
Minn. 621. 

Hiss.—Burkett v. Peoples Bank of 
BUoxl, 88 So.2d 768—Terry v. Su¬ 
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perintendent of Ed., 62 So. 2d 18, 
211 Miss. 462—Bradley v. Gulf 
States Creosoting Co., 48 So.2d 863, 
209 Miss. 747—^Rigby ▼. Stone, 18 
So.2d 230. 194 Miss. 776—City of 
Biloxi V. Lowery, 176 So. 200, 179 
Miss. 864. 

Mo.—Urie v. Thompson, 210 S.W. 
2d 98, 357 Mo. 738, reversed on 
other grounds 69 S.Ct. 1018, 337 
US. 163, 93 LEd. 1282, 11 A.L.R.2d 
252—^Nulsen v. National Pigments 
& Chemical Co., 145 S.W.2d 410. 
346 Mo. 1246—School Dist. of Kan¬ 
sas City v. Smith, 111 S.W.2d 167, 
842 Mo. 21. 

Harrison v. St. Louis Public 
Service Co., App.. 251 S.W 2d 348— 
Hogsett V. Smith. App., 229 S.W.2d 
20—Coleman v. Fletcher, App., 167 
S.W.2d 906, quashed in part on 
other grounds State ex rel. Fletch¬ 
er V. Blair, 178 S.W.2d 822. 362 
Mo. 476. conformed to 188 S.W.2d 
969, 238 Mo.App. 813—Riley v. 

Woolf Bros., 169 SW.2d 824, 236 
Mo.App. 661—^Perringer v. Lynn 
Food Co.. App., 148 S.W.2d 601. 

Neb—Heppe v. State. 76 N.W.2d 255, 
162 Neb 403—Underwriters Ac¬ 
ceptance Corp. V Dunkln, 41 N.W. 
2d 855, 162 Neb 550—Dodge v. 
Galusha. 39 N.W 2d 639, 151 Neb 
763—Edgerton v. Hamilton County, 
36 NW.2d 268, 50 Neb 821—Badu- 
ra v. Lyons, 23 N W 2d 678, 147 
Neb. 442—De Lair v. De Lair, 21 
NW2d 498, 146 Neb 771—Calla¬ 
han V Prewitt, 13 N.W 2d 660. 143 
Neb 787—Lickert v. City of Oma¬ 
ha, 12 NW2d 644, 14 4 Neb 75— 
Central Nebraska Public Power & 
Irrigation Dist v Walston, 299 N. 
W. 609, 140 Neb 190. 

Nev.—Buaas v. Buaas, 147 P.2d 496. 
62 Nev. 232—In re Reno Pre.'^s 
Brick Co., 73 P.2d 603, 68 Nev 
164. 

N.H—LePage v. St. Johnsbury 

Trucking Co.. 80 A.2d 148, 97 N.H 
46—State v. Cote, 65 A.2d 280, 95 
N.H 428. 

N.J.—Blut V. Katz, 99 A.2d 786, 13 
N.J. 374. 

Safran v. Smith, 198 A. 896, 120 
N.J.Law 108. 

N.M.—^Wiggs V. City of Albuquerque, 
242 P.2d 865, 66 N.M. 214—City of 
Clovis V. Southwestern Public 
Service Co.. 161 P.2d 878, 49 N M. 
270, 161 A.L.R, 604—Higgins v. 
Fuller, 148 P.2d 573, 48 N.M. 216. 

N.Y.—Rentways, Inc. v. O’Neill Milk 
& Cream Co., 126 N.E.2d 271, 308 
N.Y. 342—Johnson v. Western Un¬ 
ion Telegraph Co., 67 N.B.2d 721, 
293 N.Y. 379, motion denied 69 
N.E.2d 446, 293 N.Y. 869—Town of 
North Hempstead v. Harper, 3 
N.E.2d 469, 271 N.Y. 634. 

Glick V. Doe, 161 N.Y.S.2d 788, 
2 A.D.2d 610—^Uhlmann v. Conway, 
101 N.Y.S.2d 4, 277 App.Div. 478— 
In re Burk’s Will, 79 N.Y.S.2d 437, 
278 App.Div. 1012. reversed on 
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Other grounds 84 N.E.2d 681, 298 
N.Y. 450, reargument denied and 
remittitur amended, 86 N.E.2d 769. 
299 N.Y. 308—Miorin v. Miorin, 18 
N.Y.S.2d 705, 257 App.Div. 656, re¬ 
argument denied 14 N.Y.8.2d 1003, 
267 App.Div. 1084—Julius Restau¬ 
rant V. Lombardi, 18 N.Y.S.2d 490. 
267 App.Div. 870, reversed on other 
grounds 25 N.E.2d 874, 282 N.Y. 
126—Ferrara v. Pavilion Royal 
Roller Skating Rink. 7 N.Y.S.2d 
819, 266 App.Div. 878—Massaro v. 
National Fire Ins. Co. of Hartford, 
Conn., 292 N.Y.S. 65, 249 App.Div. 
262, affirmed 10 N.E.2d 671, 274 
N.Y. 603—Boyle v. Semenoff, 194 
N.Y.S. 309, 201 App.Div. 426. 

Moll V. Fifth Ave. Coach Co., 146 
N.Y.S 2d 456. 

N C.—Merrell v. Jenkins, 89 S.E.2d 
242, 242 N.C. 636—Robeson County 
Drainage Dist. No. 4 v. Bullard. 60 
S.E.2d 742, 229 N.C. 633—Coley v. 
Dalrymple, 83 S.E.2d 477, 225 N.C. 
67—Atlantic Coast Line R Co. v. 
Beaufort County. 29 S.E.2d 201, 224 
N.C. 116—Godfrey v. Tidewater 
Power Co., 27 S.E.2d 736, 223 N.C. 
647. 149 A L.R. 1183—City of Mon¬ 
roe V. Niven, 20 S.E.2d 311, 221 
N.C. 362—Leonard v. Maxwell, 8 
S.E.2d 316, 216 N.C. 89, appeal dis¬ 
missed 60 S.Ct. 175, 308 U.S. 516, 
84 L.Ed. 439—Mldgett v. Nelson. 
199 S.E. 393, 214 N.C. 396. 

N.D —McDonald v. Abraham, 28 
N.W.2d 582, 76 N.D 467. 

Ohio.—Davis v. Palmer, App., 78 
N.E. 2d 110—Bossettl v Cherubini, 
App., 67 N.E 2d 184—Hale Furni¬ 
ture Co. V, Markley, App., 48 N.E. 
2d 131, second case—Mills v. Penn- 
Lox Co., App., 36 N.E.2d 828—Cen¬ 
tral Transfer & Storage Co. v 
Frost, App., 36 N.E.2d 494. 

Okl.—Chilton v. Chilton. 262 P.2d 
121, 207 Okl. 647—Farris v. Small¬ 
wood, 227 P.2d 644, 204 Okl. 123— 
Von Stilli V. Young, 219 P.2d 224, 
203 Okl. 86—Board of Com’rs of 
Stephens County v. Graham. 120 
P.2d 972, 190 Okl. 36—Phelps v. 
Asplund, 87 P.2d 134, 184 Okl. 810 
—Consolidated Cut Stone Co. v. 
Seidenbach, 76 P.2d 442, 181 Okl. 
578. 

Or—Esselstyn v. Casteel, 288 P.2d 
216, 206 Or. 844—Sabin v. Terrall, 
206 P.2d 100, 186 Or. 238—Hecket- 
sweiler v. Parrett, 200 P.2d 971, 
186 Or. 46. 

Pa—Burkus v. Henshall, 126 A.2d 
722, 386 Pa. 478—Francis v. Nev¬ 
ille Tp., 92 A.2d 892, 372 Pa. 77— 
Abel V. Girard Trust Co., 78 A.2d 
682, 865 Pa. 84—Fisher v. Brick. 
66 A 2d 213, 358 Pa. 260—In re 
Bergdoll’s Estate. 47 A.2d 711, 864 
Pa. 440—Schireson v. Shafer. 47 
A.2d 666, 354 Pa. 458, 165 A.L.R. 
1133—MacCurdy v. Lindey, 87 A. 2d 
614, 349 Pa. 666—In re Morris* 
Estate. 32 A.2d 16, 347 Pa. 233— 
American Surety Co. of New York 
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T. Dlckflon, «l A.S4 ll«. U$ Pa. 
828—Parke, to Use of Tbomoon, 
T. Pennsylvania Threshermen & 
Farmers Mut. Casualty Ins. Co.. 
8 A.2d S04, 834 Pa. 417. 

Weiner v. Cassln Motors, Xno.. 101 
A.2d 431. 174 Pa Super. 28&—Com¬ 
monwealth ex reL Orlowits v. Orlo- 
wltz. 94 A.2d 366, 172 Pa.8uper. 481 
•—Craft EhigineerinF Co. v. Messa. 
90 A.2d 628, 171 Pa.Sup6r. 447— 
Miller V. Dierken, 88 A.2d 804, 153 
Pa.Super. 889—City of Philadel¬ 
phia. to Use of Lrfind Title Bank & 
Trust Co. V. Brenner, 10 A.2d 802, 
138 Pa.Super. 464—Quaker Wor¬ 
sted Mills Corp. y. Howard Truck¬ 
ing Corp., 196 A. 691, 181 Pa.Super 
1 . 

S.C.—Richardson ▼. General Motors 
Acceptance Corp., 68 S E.2d 874. 
221 S.C. 14—Franklin Sav. 4k Loan 
Co. V. Riddle, 67 S.E.2d 910, 216 
S.C. 867—Smith v. Sovereign 
Camp. W. O. W., 28 S.B.2d 808, 204 
S.C. 193—Llewellyn v. Atlantic 
Greyhound Corp., 28 S.E.2d 678. 
204 S.C. 166—Steele v. Williams. 28 
8.B.2d 644, 204 S.C. 124—Gandy v. 
Prudential Ins. Co. of America. 26 
8.E.2d 604. 203 S.C. 179—Johnson 
V. Johnson, 8 S.E.2d 361. 194 S.C. 
116—Momeler v. John McAlister, 
Inc.. 8 S.E.2d 606, 190 S.C. 529— 
Commercial Credit Co. v. Belk, 1 
S.E.2d 902. 190 S.C. 17—Trotter v. 
Merchants 4k Farmers Bank, 186 
S.E. 871, 180 S.a 449, 106 A.L.R. 
1612. 

Tenn.—State ex reL McCanlees v. 
Standard Oil Co. of La., 219 S.W.2d 
644. 188 Tenn. 358. affirmed 62 
S.Ct. 112, 814 U.S. 673, 86 L.Ed. 
464, rehearing denied 62 ^.Ct 179. 
814 U.S. 711, 86 LEd. 667. 

Young V. Little*s Unknown 
Heirs. 232 S.W.2d 614, 34 Tenn. 
App. 89—^Wileman v. Mayor and 
Aldermen of Town of Tullahoma. 
196 S.W.2d 826. 29 Tenn.App. 172— 
Miller v. Proctor, 146 S.W.2d 807, 
24 Tenn.App. 439. 

Tex.—^Houston Belt 4k Terminal Ry. 
Co. V. Texas 4k N. O. R. Co.. 289 
8.W.2d 217—^Magnolia Petroleum 

Co. V. Railroad Commission. 170 
8.W.2d 189. 141 Tex. 96—Gulf Land 
Co. V. Atlantic Refining Co., 131 
8.W.2d 78, 184 Tex. 69—South¬ 
western Lloyds ▼. City of Wheeler, 
109 S.W.2d 789, 180 Tex. 492 
Clark V. Liem. Civ App., 262 8.W. 
Id 764—Hurley v. Knox, Civ.App.. 
244 8.W.2d 667, error refused no 
reversible error—Blankenburg v. 
Bumble Oil 4k Refining Co., Civ. 
App., 288 S.W.2d 180, reversed on 
other grounds Humble Oil 4k Re¬ 
fining Co. V. Blankenburg, 286 8.W. 
Id 891, 149 Tex. 498—Miller v. 
XiOng-Bell Lumber Co., Civ.App., 
117 S.W.ld 867, affirmed 222 8.W.2d 
144, 148 Tex. 160—Moore v. Cox, 
Civ.App., 216 B.W.2d 666—Sooony- 
Tfiouum Oil Co, T. Premeaux, dv. 


App,, 187 S.W.2d 690, affirmed in 
part and reversed in part on other 
grounds 192 B.W.2d 188, 144 Tex. 
558—Texas Liquor Control Board 
V. Abogado, Civ.App., 172 B,W.2d 
778—Burleson v. Morse. Clv.App., 
172 8.W.2d 861, error refused— 
Pryor v. Awbrey, Civ. App., 165 
S.W.2d 214, error refused—State 
ex rel. Flores v. Bravo, Civ.App.. 
162 S.W.2d 1062, error refused— 
Hanson v. Guardian Trust Co., 
Clv.App., 160 SW.2d 466, error dis¬ 
missed—Aero Gas Refining Co. v. 
Frlck-Reld Supply Corp., Civ.App.. 
147 S.W.2d 1101—Marine Produc¬ 
tion Co. V. Shell Oil Co., Clv.App., 
146 S.W.2d 1024—Humble Oil 4k 
Refining Co. v. Potter, Civ.App., 
143 S.W.2d 186—Lobban v. Wier- 
hauser, Civ.App., 141 S.W.2d 384, 
error refused—Service Finance 
Corp. v. Brombaugh. Tex.Civ.App., 
135 S.W.2d 603—Siama v. Mills, 
Clv.App., 116 S.W.2d 426—^Murphy 
V. Wright. Civ.App., 115 S.W.2d 
448—Schnitzendable v. Hasting, 
Clv.App.. 97 S.W.2d 716. 

Utah.—Slater v. Salt Lake City. 206 
P.2d 163, 116 Utah 176, 9 A.L.R.2d 
712—^Adamson v. Brockbank, 186 
P.2d 264. 112 Utah 62—Wasatch 
Livestock Loan Co. v. Nielson. 66 
P.2d 613. 90 Utah 307. amended 
on rehearing on other grounds, 61 
P.2d 616, 90 Utah 381—Big Cotton¬ 
wood Tanner Ditch Co. v. Shurtliff, 

189 P. 687, 66 Utah 196. 

Vt—Smith y. De Metre, 118 A.2d 
846, 119 Vt. 73. 

Va.—New v. H. B. Harman Coal 
Corp.. 26 S.E,2d 39, 181 Va. 627— 
Ashworth v. Cole. 21 S.E.2d 778, 
180 Va. 108—Cunningham v. Wil¬ 
liams, 17 S.E.2d 366. 178 Va. 642— 
Story V. Commonwealth, 9 S.E.2d 
344. 176 Va. 616. 

Wash.—Carter v. Curlew Creamery 
Co., 147 P.2d 276. 20 Wash.2d 276, 
161 A.L.R. 921—State v. Kitsap 
County Bank. 117 P.2d 228, 10 

Wash 2d 620—Short v. Pierce 
County, 78 P.2d 610, 194 Wash. 421 
—Danich v. Culjak. 66 P.2d 860, 

190 Wash. 79. 

W.Va.—In re Nicholas* Estate, 94 
S.E 2d 462—Rader v. Campbell, 61 
S.E.2d 228, 134 W.Va. 486—Charter 
v. Maxwell. 52 S.E.2d 753, 132 W. 
Vo, 282—Cook V. Collins. 48 S.E.2d 
161, 181 W.Va. 476—Highland v. 
Davis. 196 S.E. 604, 119 W.Va. 601. 
Wls.—Siler v. Read Inv. Co., 77 N.W. 
2d 604, 273 Wls. 256—^Wyman v. 
Utech, 40 N.W.2d 878, 266 Wls. 284, 
mandate withdrawn on other 
grounds 42 N.W.2d 608, 256 Wis. 
234—Kopf V. Engelke, 2 N.W.2d 
846. 240 Wis. 10. 

4 C.J. p 674 note 41. 

OonstltailoBality of mot 
I Generally, appellate court will 
never pass on constitutionality of an 
act unless it clearly appears in the 
rsemrd that the point was directly 
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and properly made la court below 
and dietlnctly paeeed on by the trial 
Judge. 

Oa.—Bnmswiok Peninaular Corp. t. 
Daugharty, 47 S,E.2d 276, 208 Ga. 
464—Bentley v. Andereon-McGriff 
Hardware Go., 184 S.B. 297, 181 Ga. 
818, transferred, eee 188 S.B. 286, 
64 Qa.App. 478. 

Anthony v. City of Atlanta, 18 
S.E 2d 81. 66 Ga.App. 604. 

La.—Ricks v. Crowell 4k Spencer 
Lumber Co., App., 189 So. 466. 
Mont.—^Britt v. Cotter Butte Mines, 
89 P.2d 266, 108 Mont. 174. 

Tenn.—State ex rel. Loser v. Nation¬ 
al Optical Stores Co., 286 S.W.2d 
263, 189 Tenn. 433. 

Matters aelther argued aor p ass ed 

on below will not be considered. 

Mich.—Intertown Corp. v. Appeal 
Bd. of Mich. Unemployment Com¬ 
pensation Commission, 48 N.W.2d 
888, 828 Mich. 868. 

Qusstioa of llmitatloBs raissd hut 
not passed on 

(1) The affirmative defense of the 
statute of limitations when urged in 
the trial court may be urged on ap¬ 
peal even though the trial court did 
not pass on such defense. 

Iowa.—Roth V. Headlee, 29 N.W.2d 
928, 288 Iowa 1340. 

(2) However, it has also been held 
that the applicability of statute of 
limitations will not be considered on 
appeal, even though the question 
was raised below, if it was not 
passed on by trial court, especially 
where facts upon which its applica¬ 
tion depends are in dispute. 

Minn.—Township of Norman ia v. 
Yellow Medicine County, 286 N.W. 
881, 206 Minn. 461. 

QusstloaB sxprsskly laft uadstsr- 
mlaed 

(1) Questions expressly left unde¬ 
termined by the trial court ordi¬ 
narily may not be considered by the 
reviewing court. 

Colo.—Putnam Ditch Co. v. Bijou 
Irr. Co., 114 P.2d 284, 108 Colo. 
124. 

Ill.—^Reidelberger v. Bl-State De¬ 
velopment Agency, 183 N.E.2d 272, 
8 I11.2d 121. 

Ky.—Back v. Back's Adm'r, 136 S.W. 
2d 911, 281 Ky. 282. 

Md.—Mayor and Council of City of 
Baltimore v. Peabody Institute of 
Baltimore, 200 A. 376, 175 Md. 186. 
S.C.—Parker Peanut Co. v. Felder. 20 
S.R2d 716, 200 S.C. 203. 

(2) So, where the trial court re¬ 
fers certain questions to a master 
and reserves Jurisdiction to pass on 
them, the reviewing court will not 
consider such questions. 

111.—Rsttig V. ISander, 4 N.E,2d 80, 
864 XIL 118. 

Mattsr hsyoad Jurlsdlotion of lower 
court 

**We are not privileged to make x 
ooUateral inquiry into a mattsr 
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appellate court to consider questions of jurisdic- b. Eecord and Papen on Appeal Oenerally 

tionM-S and to notice plain error when that is es- o.i..r.iiy the appellate court la eeniined to the record 
sential to prevent a miscarriage of justicCy^^'^O es- produced on appeal and the entire record may be exam- 
pecially when a question of a general public nature coneidered. 

Generally speaking, the appellate court in review- 
volvea. • ^ decision is confined to the record produced on 

In order to determine what the decision is from appeal.®® In considering such questions as are 
which an appeal is taken, the court will look to its properly presented for decision, the appellate court 

substance and its necessary legal effect and opera- will, if necessary, explore the entire record in or- 


tion, rather than to its mere form.®® 

wholly outside the jurisdiction of 
the court below.” 

Pa.—In re Darlington’s Estate, 137 
A 268, 270, 280 Pa. 297. 

Unless jndiolal notioe supplies the 
omission, the appellate court does 
not pass on matters not decided by 
lower court. 

Ark.—Dermott Drainage Dist. v. 
Cherry. 288 S.W.2d 887, 217 Ark. 
829. 

Theory and grounds of decision of 
lower court see supra 8 1464. 

68.5 Mo.—^Mengwasser v. Tackitt, 
App., 280 S.W.2d 433. 

Neb.—Dodge v. Galusha. 39 N.W.2d 
639, 161 Neb. 763—Badura v. Ly¬ 
ons. 23 N.W.2d 678, 147 Neb. 442— 
Callahan v. Prewitt, 13 N.W.2d 
660, 143 Neb. 787. 

W.Va.—Rader v. Campbell, 61 S.E. 

2d 228, 134 WVa. 486. 

Demurrer and answer propezly re- 
Jeoted 

Matters relating to trial court’s 
jurisdiction in equity suit would be 
considered on defendants' appeal 
from decree for complainants, not¬ 
withstanding defendants’ demurrer 
and answer were properly rejected 
by trial court because not filed with¬ 
in proper time. 

Va—Chapman y. Delk, 16 S.K2d 879, 
178 Va. 118. 

68.10 Ill—Russell v. Richardson, 24 
N.E.2d 186, 802 Ill.App. 689 
La.—Opelousas-St. Landry Securi¬ 
ties Co. V. Causey. App., 188 So. 
664. 

Mo.—Harrison v. St. Louis Public 
Service Co., App., 261 S.W.2d 348. 
Or.—Lambert Pharmacal Co. v. Rob¬ 
erts Bros., 238 P.2d 268, 192 Or. 
23. 

Jndgmsnt void 

Supreme Court may consider a 
contention that the record shows the 
judgment attacked to be void, even 
though such contention Is raised for 
the first time on appeal. 

Mo.— ^Healer v. Kansas City Public 
Service Co,. 261 S.W.2d 66. 
ApplioahUitj of res Ipsa loquitur 
Where the material facts were 
fully developed and undisputed, 
whether res Ipsa loquitur doctrine 
was applicable was a question of 
law which supreme court would an- 


I der to arrive at 

swer even though lower court had 
made no determination thereon, in 
view of fact that such issue was 
practically determinative of outcome 
of case and without answer by su¬ 
preme court a further appeal would 
be virtually inevitable, particularly 
where determination of appeal re¬ 
quired that issue of ordinary negli¬ 
gence be determined and this could 
properly be done only by deciding 
whether res ipsa loquitur doctrine 
was applicable. 

Nev.—Nyberg v. Kirby. 188 P 2d 
1006, 66 Nev. 42. rehearing denied 
193 P.2d 860. 65 Nev. 42. 

Xiitlgant’s ooaosssion that statute 
Is valid does not bind appellate 
court. 

Pla.—Moore v. State ex rel. Mc¬ 
Donald. 41 So.2d 310. 

Zuvalidity of legacies 

Where executors contended In trial 
court in suit against them by tutrix 
of minor legatees that legacies of 
those legatees were valid, but condi¬ 
tional, and on appeal executors con¬ 
tended for the first time that the 
legacies were invalid, it was within 
discretion of supreme court whether 
to consider contention that legacies 
were invalid, but in view of fact that 
contention on appeal was diametri¬ 
cally opposed to contention of execu¬ 
tors at trial that legacies were valid, 
but conditional, and numerous pre¬ 
sumptive heirs of testatrix were not 
made parties to litigation, supreme 
court in exercise of its discretion, 
would not entertain contention that 
legacies were invalid. 

La —Succession of Douglass, 72 So. 
2d 262, 226 La. 66. 

Bequest of both parties 

Whether a suit was barred by pre¬ 
scription would be determined by the 
supreme court at request of both 
parties, notwithstanding record left 
some doubt that the trial judge 
passed on the plea. 

La—Hlmel v. Connely, 197 So. 424, 
196 La. 769. 

68.15 Or.—Lambert Pharmacal Co. 
V. Roberts Bros., 233 P.2d 268, 192 
Or. 23. 

Adequacy of legal remedy of etate 
ofileer 

Supreme court could properly hold 
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a right conclusion.'^® So any por- 

that adequacy of legal remedy of 
state secretary of banking, as re¬ 
ceiver of closed bank, to collect 
double statutory liability of stock¬ 
holders barred equitable recovery, 
notwithstanding failure of court be¬ 
low to pass upon such question. 

Pa.—Gordon v. Biesinger, 6 A.2d 426. 
335 Pa. 1. 

68. D.C.—Cosper v. Gold, 86 App. 
D.C. 302. 

Ky.—Madden v. Cornett, 160 S.WJd 
607, 290 Ky. 268. 

La.—Graham v. Jones. 8 So.2d 761, 
198 La. 607. 

NX—-Perigot v. Steiker, 86 A.2d 788, 
18 N.XSuper. 134. 

Utah.—Ralph A. Badger A Co. v. 
Fidelity Building A Loan Ass’n. 76 
P.2d 669. 94 Utah 97. 

Actual aooomplishment 
In reviewing orders, decrees, and 
judgments of trial courts, considera¬ 
tion must be given to what they 
actually accomplish. 

U.S.—Public Service Commission or 
Pennsylvania v, Philadelphia Rap¬ 
id Transit Co.. C.C.A.Pa.. 82 F.2d' 
481. 

Time temporary order may remain lu 
effect 

On appeal from an order tempo¬ 
rarily enjoining a lower riparian 
owner from repairing a dam. a re¬ 
viewing court may consider that the 
injunction may remain in effect 
through the next irrigation season 
because of inability to bring the 
case to final trial on the merits prior 
thereto. 

Tex.—Gill V. Hudspeth County Con¬ 
servation A Reclamation Dist. No. 
1, Civ.App.. 88 S.W.2d 617. 

69.50 Colo.—^Meagher v. Neal, 871 
P 2d 992. 130 Colo. 7. 

Fla.—Kelley v. Kelley. 76 So.2d 191. 
Ind—Bryant v. Owens. Ill N.B.2d 
804, 232 Ind. 237. 

Mo —Witte V. Cooke Tractor Co., 
App.. 261 S.W.2d 651. 

70. Ala.—Little v. Gavin, 12 So.2d 
649. 244 Ala. 156—All States Life 
Ins. Co. V. Johnson, 194 So. 877, 
239 Ala. 392—Stuckey v. Murphy, 
188 So. 289. 224 Ala. 8. 

Cal.—Gardner v. Marshall, 161 P.2d 
122, 24 C.2d 686. 
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tion of a record transmitted to the appellate court 
material to an understanding of the assignments 
of error will be considered, although the specifica¬ 
tions in the bill of exceptions may not have required 
the clerk to transmit such part of the recordJ^ 
However, where no error is shown respecting the 
pleaded contentions, and such examination of the 
record as is justified fails to disclose prejudicial 
error, the record will not be exhaustively scruti¬ 
nized to ascertain whether some outside issue was 
tried according to legal rules.^^ 

It may be proper to consider a transcript or ma¬ 
terial part thereof;^® but portions of the transcript 
referred to for particular purposes named may not 
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be considered for other purposes and where an 
order denying an application for leave to file a bill 
of review and a petition for mandamus was not 
based on the stenographer's transcript in a suit in 
equity, such transcript cannot be considered on ap¬ 
peal from the orders® 

Where, under the statutes of the particular state, 
a bill of exceptions is of equal rank and authenticity 
with a journal entry made by the clerk in the book 
of judgments, it may be examined with equal pro¬ 
priety to determine what was really decided by the 
trial court.*^® 

In determining whether asserted error is funda¬ 
mental, an appellate court is precluded from resort- 


Colo.—I^ane v. Ooodina. 16S P. 246. 
68 Colo. 324. 

Ga.—Gracen v. City of Savannah, 82 
S.B. 463. 142 Ga. 141. 

Idaho—State for Use and Benefit of 
Moscow Concrete, Inc. v. American 
Sur. Co. of N. T.. 286 P.2d 1066. 
77 Idaho 17—Aker v. Aker, 11 P 
2d 872. 52 Idaho 50. 

XU.—Harrison v. Kamp. 69 N.E.2d 
261, 895 Ill. 11—Kamienski v. Blue¬ 
bird Air Service, 69 N.B.2d 863. 
889 Ill. 462. 

Lusk V. Bluhm, 63 N.E.2d 136, 
321 lll.App. 349—Lazarus v. Allied 
Finishing Specialties Co., 46 N.E.2d 
816, 316 lll.App. 667—Rossman v 
Chapman, 37 N.E.2d 911. 312 Ill 
App. 186—Hansen v. Muldoon, 210 
lll.App. 613—Peirce v. Ott, 201 Ill. 
App. 46. ! 

Ind.—Gavin ▼. Miller, 64 N.E.2d 277, I 
222 Ind. 469—State ex rel. Booth 
V. Beck Jewelry Enterprises, 41 N. 
E2d 622, 220 Ind. 276, 141 A.L.R. 
876. 

Hedges v. Mehrlng, 116 N.E. 433, 
66 Ind App. 686—Spangler v. Sav¬ 
ings Loan St Trust Co., 114 N.E, 
105. 66 Ind App. 509. 

Trasattl v. Jeffer, App., 86 So. 
2d 280—Carolina v. Mack, App., 
65 So.2d 4—^Estopinal v. Storck’s 
Estate. App., 44 So.2d 704—Tate v. 
Town of Ville Platte, App., 44 So. 
2d 360—McDaniels v. Doll, App., 
40 So.2d 630. 

Minn—Petruschke v. Kamerer, 166 
N.W. 206, 131 Minn. 320. 

Mo.—Dickson v. Allen. 196 S.W. 698. 
Kennedy v. Boden, App.. 231 S.W. 
2d 862. 

Mont.—Bennett v. Dodgson. 284 P.2d 
990. 

Neb.—School Diet. No. 70, Red Wil¬ 
low County, V. Wood, 13 N.W.2d 
163, 144 Neb. 241. 

N.J.—Kelley v. Curtiss, 108 A.2d 481. 
16 N.J. 266. 

Koch V. Borough of Seaside 
Heights. 122 A.2d 260, 40 N.J.Super. 
86, affirmed 126 A 2d 402, 22 N J 
818—^Penning y. American Type 


Founders. 109 A.2d 689, 83 N.J. 
Super. 167. 

N.M.—Heron v. Ramsey, 117 P.2d 247. 
45 N.M. 491. 

N.Y.—In re Appell, 192 N.T.S. 131, 
199 AppDiv. 674. 

N.C.—Shaver v. Shaver, 93 S.E.2d 
616, 244 N.C. 311. 

N.D.—Ellsworth v. Martlndale-Hub- 
bell Law Directory, 289 N.W. 101, 
69 N.D. 610. 

Ohio.—Brooks v. Sentle, 58 N.E.2d 
234, 74 Ohio App 231. 

Okl.—Guaranty Laundry Co. v. Pul¬ 
liam, 191 P.2d 975, 200 Okl. 185. 
Pa—^Altoona Trust Co. v. Fockler, 
166 A. 740. 311 Pa. 424. 

In re Nolan's Adoption, 172 A 
477, 113 Pa.Super. 198. 

S.D.—Arlt V. Langley, 227 N.W. 469, 
56 S.D. 79. 

Tenn.—Simpson v. Harper, 111 S.W 
2d 882. 21 Tenn.App 431. 

Tex.—McEIyea v. Parker, 81 S.W 2d 
649, 126 Tex. 225. 

Greenlaw v. Dilworth, Com App , 
299 S W. 876—Schaffner v. Consoli¬ 
dated Oil Co. of Texas. Com.App.. 
293 S.W. 169. 

Texas General Indem. Co. v 
Mannhalter, Civ.App., 290 S.W 2d 
360—Ray v. Thompson, Civ.App, 
261 SW2d 195—Menefee v. Gulf. 
C. & S F, Ry. Co., Civ.App., 181 S 
W.2d 287, error refused—Burrage 
V. Hunt, Civ App., 147 S.W.2d 532, 
error dismissed. Judgment correct 
Wyo—McClintock v. Ayers, 256 P. 
366, 36 Wyo. 132. 

4 CJ. p 673 note 23, p 674 note 42. 

Appeal from Judgment, unlike ap¬ 
peal from an order denying a new 
trial, opens up the entire record. 
Iowa.—^Halstead v. Rohret, 236 N.W. 
293, 212 Iowa 837. 

Appeal from final decree brings up 

for consideration the entire record. 
Fla—^Vance v. Bliss Properties, 149 
So. 870, 109 Fla. 888. 

BIfeot of misoondnet of Jury 

In determining whether misconduct 
of Jury resulted In probable injury 
to appellant, it was duty of appel¬ 
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late court to consider the pleadings, 
the evidence on the trial of the case 
and on the motion for a new trial, 
and the record as a whole. 

Tex.—White Cabs v. Moore, Civ.App., 
199 S.W.2d 202, reversed on other 
grounds 203 S.W.2d 200. 146 Tex. 
101—Lackey v. Moffett, Civ.App., 
172 S.W.2d 716. 

want of Jurlndlotion apparent In 

record may always be reviewed on 
proper exceptions and assignments 
of error. 

S.D.—Stianson v. Stianson. 167 N.W. 

237, 40 S.D. 322. 6 A.L.R. 280. 
Contrary rule on report, reservation, 
or certification of case or question 
see supra S 1477. 

Examination of record for legal 
grounds supporting decision see 
supra S 1464. 

Limitation of questions presented for 
review by scope of record see su¬ 
pra S9 1154-1206. 

71. Ga.—Tifton, etc., R. Co, v. Chas¬ 
tain, 50 S.E. 105, 122 Ga. 260. 

72. Kan.—Noll v. Ellerman. 153 P. 
492, 96 Kan. 676. 

73. Conn —Finnegan v. La Fontaine, 
191 A. 337, 122 Conn. 561. 

Tex—Richardson v. Kent, Civ.App., 
21 S.W.2d 72. 

Transcript of prooeodlngs before 
oommlBBloners 

A transcript of proceedings, sup¬ 
ported by affidavits, may be resorted 
to where the matter sought to be re¬ 
viewed arose before a body not hav¬ 
ing records presenting legal errors 
of the character complained of. 

Vt.—Piche v. City of Winooski, 148 
A. 411, 102 Vt. 381. 

Making, form, and requisites of tran¬ 
script see supra 69 1020-1060. 

74. Vt.—^Lynch’s Adm’r v. Central 
Vermont Ry. Co., 96 A. 683, 89 Vt. 
363. 

76. Mich.—Roberge v. De Lisle, 122 
N.W. 362, 168 Mich. 16. 

76. Or.—Hanna v. Alluvial Farm 
Co., 166 P. 266, 79 Or. 657. 
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ing to the statement of facts; it is confined to the 
pleadings and conclusions of fact and law as basis 
for the trial court's judgment*^^ 

The undertaking or recognizance on appeal or 
exceptions may be examined by the appellate court 
in order to identify the judgment complained of.^^ 

e. Evidence 

Whether evidence or certain evidence may be coneid- 
ered by the reviewing court and, if eo, to what extent, 
depends on the subject matter of the appeal, the purpose 
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Of the oonsfderatlon, and whether the fvMsnos has bean 
mads a part of the record. 

Evidence,especially affidavits in support of or in 
opposition to a motion,which has been properly 
preserved may be considered by the reviewing court 
for a proper purpose, such as to determine the cor¬ 
rectness of a nisi prius determination of the want or 
existence of probable cause,*i the effect of error or 
improper action,*2 or a matter as to which the record 
is otherwise ambiguous.83 

On the other hand, the appellate court may not 
consider: Evidence which has not been made part 


77. Tex.—Ramsey v. Dunlop, 205 S. 
W.2d 979, 146 Tex. 196. 

Clark V. Llem, CIv.App.. 262 S. 
W 2d 764—Douglas Oil Co. v. State 
(Whiteside Case), Civ App., 81 S. 
W.2d 1064, reversed on other 
grounds Federal Royalty Co. v 
SUte, 98 S.W.2d 993. 128 Tex. 324 

78 . Del —Truitt v. Lamb, 89 A. 455. 
17 Del. 22. 

Or.— MacMahon v. Hull. 119 P. 348. 
124 P. 474. 126 P. 3, 63 Or. 133. 

79. Ariz—Mitchell v. Thorne. 242 
P 2d 282, 73 Ariz 396. 

Cal.—Oil Workers Intern. Union. CIO 
V, Superior Court, Contra Costa 
County, 230 P.2d 71. 103 C.A 2d 
512—Katz v. Enos. 156 P 2d 461. 
68 C.A 2d 266—Wilson v. Nichols, 
103 P 2d 1007, 39 C.A 2d 527. 
Conn —Rode v. Adley Express Co, 
83 A 2d 329. 130 Conn. 274—Stabile 
V. D. & N Transp Co. 26 A 2d 
12, 129 Conn. 11—Giancarlo v. Kar- 
abanowski, 198 A. 752, 124 Conn 
223. 

Ill —Brock V. Pomeroy, 27 N.E.2d 66. 
805 Ill App. 127. 

Kan —Rankin v. Central Life Assur 
Soc (Mutual). 127 P.2d 485. 155 
Kan 606, modified on other grounds 
130 P.2d 564, 156 Kan 838. 

Ky—Jasper’s Ex’x v. Jasper, 99 S. 

W 2d 790, 266 Ky. 622. 

Mass—Davis v. Hotels Statler Co., 
97 N.E2d 187, 827 Mass. 28. 

Minn—Parrish v Peoples, 9 NW.2d 
225, 214 Minn 589. 

Miss.—Calvert Fire Ins. Co. v. Swain. 

79 So 2d 537. 224 Miss. 85. 

Mo—Columbian Nat Life Ins. Co 

V. Dubinsky. 160 S W 2d 727. 349 
Mo. 299—Stith V. J. J. Newberry 
Co. 79 SW.2d 447. 336 Mo. 467. 

Postal Life A Caa Ins Co. v 
Tillman, App. 287 S.W 2d 121— 
Farmer v. Kansas City Public 
Service Co., App., 186 SW2d 766— 
Minter v. Mid-Continent Petroleum 
Corp., App., 147 S.W.2d 120. 

N.J.—Bonanno v. Bonanno, 72 A.2d 
818, 4 N.J. 268. 

Falk V. Unger, 111 A 2d 283, 83 
N.J.Super. 689—Van Staveren v. F 

W. Woolworth Co., 102 A.2d 69, 29 
N.J.Super. 197—Marschalk v. Web- 
•r, 77 A.2d 606, 11 N.J.Super. 16. 


N.C.—Finger v. Rex Spinning Co., 
128 S.E 467, 190 N.C. 74. 

Ohio.—Staunton v. Home Bldg. A 
Sav. Co., 42 N.E.2d 659, 140 Ohio St. 
121 . 

Okl—C. P. A. V. Jones, 263 P.2d 781. 
Tenn.—Murphy v. Reynolds, 212 S.W 
2d 686, 31 Tenn.App. 94. 

Tex.—Frazier v. Glens Falls Indem 
Co., Civ App., 278 S.W.2d 388. error 
refused no reversible error— 
Zephyr Oil Co. v. Cockbum, Civ 
App, 215 S W 3d 647, error refused 
no reversible error. 

Wis—Earl v. Napp, 261 N.W. 400, 
218 Wis 433. 

4 C.J. p 673 note 26. 

Review of questions of fact, verdicts, 
and findings see infra SS 1642-1675 
Zn determlalng the theory of an 
action, the appellate court will ex¬ 
amine the evidence. 

Ind—Swisher v. Keeler, 117 N E 2d 
750, 124 Ind App 362—Morgan v. 
Sparling, 115 N.E 2d 614, 124 Ind 
App. 310. 

Where several oases were consoli¬ 
dated and tried together, and the 
evidence of the various witnesses 
was considered, so far as it was rel¬ 
evant, in all the cases, the testi¬ 
mony should be considered on appeal 
in one case. 

Ark.—Joy Rice Milling Co. v. Brown, 
268 S.W. 1, 167 Ark. 206. 

Exhibit admitted and withdrawn 
An exhibit once admitted in evi¬ 
dence but later withdrawn should 
still be available for any party pros¬ 
ecuting or defending an appeal. 
Iowa.—Jaeger v Hackert, 41 N.W. 2d 
42, 241 Iowa 379. 

Xvidenoe which was regarded as 
Immaterial, but was nevertheless ad¬ 
mitted. by the trial court is before 
the appellate court for all that it is 
worth. 

Mo—McElvain v. Maloney, App., 186 
S.W. 745, 

All the evidence, including that in¬ 
troduced by defendant after denial of 
his motion for nonsuit, is to be con¬ 
sidered. 

Or.—Comely v. Campbell, 186 P. 563, 
95 Or. 345, rehearing denied 187 
P. 1103, 95 Or. 345. 
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Wash.—Olsen v. Peerless Laundry* 
191 P. 766, 111 Wash. 660. 

4 C.J. p 673 notes 27. 28. 

Entire testimony of witness 

In passing on excerpts from state¬ 
ments made by a witness, reference 
must be had to the entire testimony 
of the witness. 

Ala.—American Ry. Express Co. v. 
Barnes, 91 So. 912, 18 Ala.App. 
295. 

Absence of consideration will be 

considered in determining the proba¬ 
bility of parties having agreed to 
a life contract of employment. 
N.Y.—Trickey v. J. M. Pitkin A Co., 
291 N.Y.S. 430, 249 App.Dlv. 707. 

Where an inspection of the preau 

ises is made by trial court in relar 
tion to issues involved, such inepeo- 
tion becomes a matter of evidence to 
be considered by the appellate court. 
Neb.—In re Drainage Dist. No. 100 
of Grant County, 62 N.W.2d 68, 
167 Neb. 833. 

sa Cal.—Thompson v. Sutton, 181 
P.2d 976, 50 C.A 2d 273 
Idaho—Savage v. Stokes, 28 P.2d 900, 
54 Idaho 109. 

Tex —City of Ft Worth v, Rosen, 
CIv.App., 203 S W. 84. affirmed. 
Com App., 228 S.W, 933. 

4 C.J. p 674 note 43. 

81 . Minn.—Eastman v. Leiser Co., 
181 N.W. 109, 148 Minn. 96. 

82 . Cal.—^Valentine v. Provident 
Mut. Life Ins. Co. of Philadelphia, 
65 P2d 1243, 12 C.A.2d 616 

Ga—Smith v. American Oil Co., 49 
SE.2d 90, 77 Ga.App. 463. 

Ky.—Ellis V. Dixon, 172 S.W.2d 461, 
294 Ky. 609. 

Tex.—United Employers Cas. Co. v. 
McCloud, CIv.App., 146 S W 2d 247 
—^Ward v. Brown, CIv.App., 122 S. 
W.2d 684—D. A H. Truck Line v. 
Lavallee, Civ App., 7 S.W,2d 661. 

83. Ala—Birmingham Bottling Co. 

V. Morris, 69 So. 86, 193 Ala 627. 
Wis—Frey v. Dick, 76 N.W.2d 716, 

273 Wis. 1. rehearing denied 77 N. 

W. 2d 609, 273 Wis. 1. 

4 C.J. p 674 note 50. 
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of the record®^ or findings of fact;®® evidence of 
facts which have not been pleaded;®® evidence re¬ 
lating to an immaterial issue ;®^ and evidence in 
support of an application for rehearing, where no 
appeal has been taken from a denial of the applica¬ 
tion.*® 

An appellate court cannot resort to the evidence to 
establish error in the conclusions of law;®* to show 
that a judgment dismissing the petition on demurrer 
could be sustained as a directed verdict;*® or to 
show that a decree is erroneous in its statement 
of facts and hence subject to correction by appeal 
only.*' 

In reviewing the sustaining of a motion in arrest 
the evidence must be disregarded.** 


The appellate court is not required to look to the 
evidence contained in the statement of facts in aid 
of a bill of exceptions ;** it will not search through 
the evidence contained in the bill of exceptions 
where the question as presented by the record ap¬ 
pears to have been properly decided;*® and it will 
not consider voluminous testimony to determine 
whether the erroneous exclusion of evidence was 
harmless.*® On appeal from a temporary injunc¬ 
tion the evidence will not be reviewed where not all 
of the available evidence has been introduced.*® 

Limited consideration. The situation may be such 
that the evidence, or certain evidence, will be given 
only limited consideration.*^ 


•k Ala.—Jonea v. Moore, 112 So 
207, 216 Ala. 579. 

Idaho.—Eldridffe ▼. Payette-Bolso 
Water Users’ Ass’n, 296 P. 1022. 
50 Idaho 347. 

Ky.—Grow v. Grow, 110 S.W.2d 276. 
270 Ky. 671. 

Mass.—Gorey ▼. Gnarente, 22 N.lS.2d 
99. 803 Mass. 669. 

Minn.—Holtberg v. Bommersbach. 61 
N.W.2d 686. 235 Minn. 663. 

Maoept to ooaslder its Jarisdlotloa 

The appellate court will consider 
natters outside the record to aid it 
in properly considering the question 
of its Jurisdiction, but has no au¬ 
thority to consider matters outside 
the record or to hear evidence aliun¬ 
de. pertaining to ordinary questions 
involved in cases before it. and hav¬ 
ing nothing to do with its Jurisdic¬ 
tion. 

Tex.—^Ragland v. Cone, CivA.pp, 118 
S.W.2d 1098. 

86 . Ala.—Stacey v. Stacey. S3 So. 

2d 898. 260 Ala. 187. 

Vt.—Ooodenough v. McGregor, 181 
A. 287. 107 Vt. 624. 

86 . Mich.—^Wayne County v. State. 
Dept of Social Welfare. 72 N.W.2d 
200, 343 Mich. 476. 

Mo.—Poole V. Campbell, 289 S.W.2d 
25. 

Tex.—Murray Co, v. Deal, Civ.App., 
176 S.W. 718. 

87. Ky.—Johnson v. Johnson, 166 
S.W.2d 285, 292 Ky. 176. 

Pa.—Upholsterers' Intern. Union of 
North America v. United Furni¬ 
ture Workers of America, C.I.O., 52 
A.2d 217. 356 Pa. 469. 

Tex.—Service Finance Corp. v. 
Brombaugh, Civ.App., 135 S.W. 2d 
603—Lewis v. Lewis. Civ.App., 126 
S.W.2d 375, error refused—^Ellerd 
▼. Murray. Civ.App., 247 S.W. 631. 

88 . ‘La.—Besanson v. Wray-Dlckln- 
son, Ino;, 140 So. 265, 19 La.App. 
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89. Kan—Keefer v. Spohrer, 212 P 
2d 230, 168 Kan. 331. 

NY.—Baker v. Spencer. 47 N.Y. 662 

90. Ky.—Wallace v. Hall, 32 S.W.2d 
324. 236 Ky. 749. 

91. Va—^Hancock v. Hutcherson, 76 
Va. 609. 

92. Mo —McWilliams v. Workers’ 
Printing Co., 174 S.W. 464, 188 Mo 
App 604. 

93. Tex—Ramsey v. Dunlop, 206 S 
W2d 979, 146 Tex. 196. 

St Louis Southwestern R Co. v 
Demsey. 89 S.W. 786, 40 Civ.App 
898. 

94. Ind.—Westfall v. Walt. 73 N.E 
1089, 166 Ind. 353, 6 Ann.Cas 788. 

95. Pa—In re Phillips' Estate, 146 
A. 437. 296 Pa. 349. 

96. Tex.—Texarkana & Ft. S. Ry 
Co. V. Miller-Vidor Lumber Co, 
Civ.App., 288 S.W. 498. 

97. Utah—Davis v. Allen, 92 P.2d 
1100, 97 Utah 286. 

XZvldonos admitted for partfoular 
purpose 

(1) The propriety of a ruling ad¬ 
mitting evidence for a particular pur¬ 
pose depends only on whether it is 
admissible for that purpose. 

Wls.—Corbett v. Physicians* Casual¬ 
ty Assoc., 116 N.W. 366, 186 Wls. 
605, 16 LRA..N.S., 177. 

(2) It has been held that evidence 
admitted for a particular purpose in 
the trial court cannot be considered 
by the appellate court for any other 
purpose. 

Pa.—Pauli v. Ollphant, 14 Pa. 342. 
Wls.—Corbett v. Physicians' Casual¬ 
ty Assoc, supra. 

(3) However, it has also been held 
that while bills delivered with mer¬ 
chandise and retained by defendant 
were offered and admitted to show 
delivery only. yet. being before the 
court, they will be given their full 
and proper effect on appeal in con¬ 
nection with other undisputed facts. 
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Wis.—Ott v. Cream City Sand Co., 
164 N.W. 1006, 166 Wis. 228. 
Evldsaoe besrlng on admissibility of 
othsr evldesos 

In determining whether a copy of 
a letter written by plaintiff address¬ 
ed to defendant was properly exclud¬ 
ed when offered by plaintiff on the 
ground that the evidence did not 
show a delivery, the evidence as to 
delivery of the letter should be view¬ 
ed from the standpoint of plaintiff’s 
evidence. 

Mo.—Sills V. Burge. 124 S.W. 606. 
141 Mo.App. 148. 

Bvldsaoe laeludsd la rsoorft for lim- 
ited purpose 

Evidence, made part of the record 
solely to enable the court to pass on 
the denial of a motion to set aside 
the verdict, cannot be used to sup¬ 
ply facts to enable it to review er¬ 
rors in a charge and refusal to 
charge as to plaintiff’s inability to 
maintain his action. 

Conn.—Kaufman v. Hegeman Trans¬ 
fer & Lighterage Terminal, 128 A. 
16, 100 Conn. 114. 

l*aots assumed la. hypothetical ques¬ 
tion 

In considering a challenged hypo¬ 
thetical question, the reviewing court 
can give no thought to the weight of 
the testimony, for if there is any 
competent testimony supporting the 
facts asserted in the question, the 
Question goes to the Jury. 

Mich—^Ballance v. Dunnlngton. 217 
N.W. 329. 241 Mich. 383, 67 A.L R. 
262. 

Xb ooBstmiag judgment the evi¬ 
dence in the record may be referred 
to only to ascertain whether the mat¬ 
ter covered by the Judgment was 
within the issue litigated. 

Minn.—Hanlon v. Hennessy, 92 N.W. 

1, 87 Minn. 353. 

4 C.J p 674 note 61. 

Xiargs raoord 

Where the questions presented are 
largely of fket and the record is 
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d. Agntaunti, Aigai i wn tt , or Oponiac Stelo- 

A vorbal ogrvtmtnt of counoel will not bo noticod; but 
It It otherwioo, undor oome olreumotoneoo, at to an argu- 
mont or opening atatement. 

Statements of counsel concerning the facts which 
arc used by the lower court as the basis of its order 
or judgment may be considered by the reviewing 
courtA party's opening statement may be 
considered on his appeal from a judgment against 
him on such statement.*® The argument of counsel 
in the lower court may be looked to where it con¬ 
tained admissions,** where it is claimed to have 
been improper,^ or, on the question of prejudice, 
where it concerned the effect of evidence erroneous¬ 
ly admitted.* However, argument of counsel in the 
appellate court on a question not touched in the de¬ 
cree appealed from will not be considered.* The 


appellate court cannot take notice of facts which 
rest merely on the assertion of counsel in the 
briefs^ or argument.^* Also, it will not take notice 
of or recognize as binding a private and, verbal 
agreement of counsel* where there is a dispute as 
to a violation thereof.* 

e. Opinion or Statements of Trial Judge > 

A statement made or opinion expresaed by tho trial 
Judge otherwise than In a formal finding is not controlllno 
on the reviewing court. 

Statements made by the trial judge during the 
progress of the case or in an opinion, but not con¬ 
tained in formal findings, are not controlling on the 
reviewing court, especially as against formal find** 
ings of fact.^ However, an opinion, when made a 
part of the record,* may be used to explain doubtful 
points;* and a statement in the opinion as to the 


large. It la not the appellate court's 
custom to set out evidence In detail 
or try to harmonize the testimony 
Iowa.—Benton County Savings Bank 
V. First Nat Bank. 162 N.W. 204, 
179 Iowa 993. 

l^linltsd afTsot olalmsd bjr party 

Plalntift’s disclaimer of interest In 
an action to set aside a deed will be 
considered only as evidence on the Is¬ 
sues made by the pleadings where no 
other effect is claimed for It by de¬ 
fendant. 

Iowa.—^Wright ▼. Rohling, 158 N.W. 

487. 177 Iowa 868. 

Prejudice 

In determining whether a ruling 
denying a motion to strike out testi¬ 
mony was prejudicial, only the tes¬ 
timony to which the objection was 
made can be considered, although 
other testimony Immediately con¬ 
nected therewith was also Incompe¬ 
tent 

Or.—Coates v. Slusher. 222 P. 811, 
109 Or. 612. 

Summary of evideuoe reported by 
master may be given limited con¬ 
sideration. 

Mass.—Morrison v. Morrison. 68 N. 
E.2d 17, 320 Mass. 133. 

97. B0 N.H—Spain v. U. S. Rubber 
Co., 64 A 2d 364, 94 N.H. 400. 

98. Cal —Bank of America Nat. 
Trust & Savings Ass'n v. Pender¬ 
grass, 48 P.2d 659, 4 C.2d 258. 

99. N.T.—Jenklns v. Conklin, 180 N. 
T,S. 778, 146 App.Dlv. SOI. 

1. Ohio.—Jones v. Macedonla-North- 
fleld Banking Co., 7 N.E.2d 544. 132 
Ohio St. 341. 

Tsnn.—^Nashville. Chattanooga & St 
liouis Ry. Co. v. Mangrum, 15 Tenn. 
App. 618. 

Vot rsvlswsd out of Mtttug 

(1) In reviewing the propriety of 
argument on apjpeal, the court Is not 


authorized to lift the argument en¬ 
tirely from its setting and isolate 
it from related or connecting re¬ 
marks which preceded It 
Ala.—Pacific Mut Ll£% Ins. Co. v. 
Yeldell. 62 So.2d 805. 36 Ala.App. 
662. 

(2) The argument must be consid¬ 
ered in the light of all surrounding 
facts and circumstances. 

Tex.—Culpepper v. Lrloyds America, 
Civ App., 140 S.W.2d 830, error dis¬ 
missed, Judgment correct. 

а. Mass.—Curtis y. Boston Ice Co., 
129 N.E. 444, 247 Mass. 343. 

3. R I.—Gllbane y. Union Trust Co., 
118 A, 677. 

4. Cal.—Dors y. Southern Paa Co., 
124 P. 817, 168 C. 182. 

4.5 N.J,—Jersey City y. Hague, 115 
A.2d 8, 18 N.J. 684. 

б . Pa.—Lehan v. Integrity Trust Co., 
164 A. 596, 803 Pa. 857. 

4 C. J. p 674 note 39. 

Assumption of luapplioabillty of stat¬ 
ute 

Assumption by all parties to action 
to set aside city's deed conveying 
land to private corporation that stat¬ 
ute authorizing any Incorporated city 
to convey realty acquired or held by 
it for any purpose, when no longer 
necesseuT* appropriate, required for 
use of, profitable to, or for best In¬ 
terests of, city in corporate author¬ 
ities' opinion applies to such deed, 
cannot preclude supreme court from 
determining whether statute In fact 
applies thereto. 

Ill.—City of Aurora ex rel. Egan v 
Young Men's Christian Aas'n, 137 
N.E.2d 847, 9 I11.2d 286. 

6 . La.—P. E. Fitzpatrick 6b Ca v. 
Hessler, App., 150 So. 392. 

7. Cal —Rose v. Ds Witt, 178 P. 446, 
179 a 272. 


Mahood y. Mutual Motors, 299 P. 
117, 118 C.A. 719. 

Colo.—Montrose Land & Investment 
Co. y. Greeley Nat. Bank of Gree¬ 
ley, 241 P. 527, 78 Colo. 240—Lew¬ 
is v. Winslow, 234 P. 1070. 77 Colo. 
96—McMillan v. Harbert, 219 P. 
1070. 74 Colo. 161. 

Ill.—Foster v. Graf, 122 N.B. 84i» 
287 Ill. 559. 

Pa.—McCaffrey v. Schwartz, 182 A. 
810, 285 Pa. 561. 

Va.—Lindsey v. Lindsey, 164 8.a 
651, 168 Va. 647. 

Wash.—^Williams v. Bevis, 278 P. 
198, 152 Wash. 469, followed In 
279 P. 1119, 163 Wash. 701. 

4 C.J. p 674 note 44. 

Dsores variant from opinion 
The court on appeal must deal with 
the decree as entered, although it 
does not follow the opinion of the 
trial court. 

Mich.—Cady v. Taggart 193 N.W. 
848, 223 Mich. 191. 

Consideration by appellate court of 
trial court’s opinion see supra f 
1216. 

Theory and grounds of decision of 
lower court see supra S 1464. 

8 . Utah.—Headlund v. Daniels, 167 
P. 1170, 60 Utah 381. 

9 . Cal.—^Northern California Power 
Co. v. Waller, 163 P. 214, 174 a 
377. 

Court’s memorandum 

(1) Where trial court's memoran¬ 
dum is not expressly made part of 
an order, it may be referred to for 
the purpose of Interpreting the or¬ 
der. 

Minn.—^Leman v. Standard Oil Co. of 
Ind., 74 N.W.2d 618, 246 Minn. 271. 

(2) So, where order of trial court 
Is not couched in ouch speciflo terms 
as to be free from ambiguity, the 
I memorandum of court although not 
I made a part of order, may bs szam- 
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proceedings may, when unchallenged, be accepted 
as tnie.l® 

Record entry. Extraneous matters may be con¬ 
sidered by the appellate court for the purpose of ex¬ 
plaining or supporting a record entry by the trial 
court, but not to oppose or contradict it.^®*® 

f• Other Matters 

Whether ether mattere will or will not be coneidered 


depende on whether they appear In the record and their 
bearing or laok of bearing on the queatlons to be reviewed 
and determined. 

In addition to the matters or evidence elsewhere 
discussed, various other matters may be deemed 
proper^®*®® or may be deemed improper^®-®® matters 
for consideration by the reviewing court. 

The reviewing court will not consider facts other 
than those which were before the lower court^i 


Ined to enable supreme court to aa- 
oertain its purpose and meaning. 
Minn.—’Weckerling v. McNiven Iiand 
Co.. 42 N.W.2d 701, 231 Minn. 167. 

(3) However, the court’s memo¬ 
randum may not be used for the 
purpose of impeaching or contradict¬ 
ing its order. 

Minn.—^Liemaa v. Standard Oil Co. 
Of Ind., 74 N.W.2d 618. 246 Minn. 
271. 

la Fa.—Mitchell V. Randal, 137 A. 
171, 288 Pa. B18—John Deere Plow 
Co. V. Hershey, 134 A. 490, 287 
Pa. 92. 

las Mo.—Ponyard t. Drexel, App.. 
205 S.W.2d 267. 

10.50 Conn.—Zavisza v. Hastings. 

118 A.2d 902, 143 Conn. 40. 

Pla.—Cassara v. Wofford, 55 So.2d 

102 . 

Zll.—^Dltls V. Ahlvin Const. Co., 97 
N.E.2d 244, 408 Ill 416—People, by 
Barrett, v. Bradford, 22 N.E.2d 
691, 372 III. 63. 155 A.L.R. 427. 

People ex rel. Kelson v. Central 
Mfg. Diet. Bank, 28 N.B.2d 154, 
306 Ill.App. 15. 

Iowa.—Lunt v. Van Oorden, 294 
• N.W. 851. 229 Iowa 263. 

Kan.—Brumm v. Goodman, 188 P 2d 
913, 164 Kan. 281—^Wheeler Kelly 
Hagny Trust Co. v. Ellis Singleton 
Bldg. Co.. 164 P.2d 143, 160 Kan. 
605. 

La.—Tate v. Town of Vllle Platte, 
App., 44 So.2d 860--Valley Camp 
W. O. W., V. Bethany Lodge, P. & 
A. M., App., 190 So. 838. 

Md.—Walker v. Safe Deposit & Trust 
Co. of Baltimore, 65 A.2d 311, 192 
Md. 695. 

Mich.—Armstrong v. Commercial 
Carriers, 67 N.W.2d 194, 341 Mich. 
46—Hustlna v. Grand Trunk West¬ 
ern R. Co., 6 K.W.2d 902, 303 Mich 
681. 

Mo.—Schake ▼. Stem, 265 S W.2d 838 
Dugan v. Trout, App., 271 S.W.2d 
693. 

Ohio.—Stephens v. City of Akron, 18 
K.fi.2d 830. 69 Ohio App. 626. 
Tenn.—Murphy v. Reynolds. 212 
S.W.2d 686, 31 Tenn.App. 94—Her- 
stein y. Kemker, 94 S.W.2d 76, 19 
Tenn.App. 681. 

TeX.—Haines v. McLean, 276 S.W.2d 
777, 154 Tex. 805. 

Becton y. Dublin, Ciy.App., 168 
•,W.2d 907. error refused—Adams 


y. Brown, Ciy.App., 118 S.W.2d 
810. 

lOAB Ala.—Byrum y. Pharo, 200 So. 
622, 240 Ala. 564. 

Arls.—Trico Elec. Co-op. y. Ralston, 
196 P.2d 470. 67 Aria. 858. 

Ark.—State ex rel. Hale v. Lawson, 
205 S.W.2d 204, 212 Ark. 238. 

Cal.—Carson y. Vlndlng, 279 P.2d 
604, 130 C.A.2d 662—Madden y. Al¬ 
pha Hardware & Supply Co., 274 
P.2d 705, 128 CA.2d 72. 

Rylee y. De Pinl, 285 P.2d 115. 
134 C.A.2d Supp. 877. 

Del —Gebhart v. Belton, 91 A.2d 137, 
33 Del.Ch. 144, affirmed Brown v. 
Hoard of Ed. of Topeka, Kan., 75 
set. 753. 349 U.S. 294, 99 L.Ed 
1083. 

Ga—Krasner y. Croswell, 45 S.E 2d 
800. 76 Ga.App. 373. 

Ill.—Pergl v. U. S. Axle Co., 60 N.E 
2d 115, 320 I11.APP. 115. 

Kan.—Bailey y. Talbert, 294 P.2d 
220, 179 Kan. 169. 

La.—Dobbins y. Hodges, 23 So.2d 26. 
208 La. 143. 

Mich.—Udylite Corp. y. Michigan 
Corp. and Securities Commission, 
29 NW.2d 132, 319 Mich 1—Mul- 
vena v. Alexander, 270 N.W. 291, 
278 Mich. 265. 

Minn.—French y. Lindh-Custafson- 
Klopfer Co., 13 N.W.2d 479, 216 
Minn 521. 

Miss.—Gulf Refining Co. y. Mauney, 
3 So.2d 844. 191 Miss. 526—Chas 
Weaver & Co. v. Phares, 188 So 12, 
186 Miss. 224, suggestion of error 
overruled 188 So. 670, 186 Miss 
224. 

Mo.—Schoenhals v. Pahler, 272 S.W. 
2d 228. 

Ohio.—Bobbitt y. Maher Beverage 
Co., 89 K.E.2d 583, 152 Ohio St. 
246. 

Hauswirth y. Board of Review 
of Unemployment Compensation, 
48 N.E.2d 240, 69 Ohio App. 79. 

Okl.—Kum V. Mundy, 120 P.2d 995, 
190 Okl. 71. 

R. I.—Ford V. Waldorf System. 188 
A. 638. 57 R.I. 131. 

S. C.—Neese v. Toms, 12 S.E.2d 859, 
196 S.C. 67. 

Tex.—^Fltzjarrald v. Panhandle Pub. 
Co., 228 S.W.2d 499, 149 Tex. 87. 

Gavin y. Potter County, Civ. 
App., 187 S.W.2d 705, error re¬ 
fused—City of Houston y. State ex 
rel. City of West University Place, 
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Ciy.App., 171 S.W.8d 208, reversed 
on other grounds 176 S.W.2d 928, 
142 Tex. 190. appeal dismissed 64 
S.Ct 1169, 822 U.S. 711, 88 L.Ed. 
1654—John Hancock Mut. Life Ins. 
Co. V. Sally, Civ.App., 163 S.W.2d 
651—Branton v. Inks, Civ.App., 149 
SW.2d 667, error dismissed. Judg¬ 
ment correct—Baylor University 
Hospital V. Stroud. Civ.App., 114 
S.W.2d 123 5*—De Grazier v. Panel 1 
Oil Corp., Civ.App., 109 S.W.2d 
1109, error dismissed. 

Utah.—Slater v. Salt Lake City, 206 
P.2d 163, 115 Utah 176. 9 A.L.R.2d 
712—Farnworth v. District Court 
of Davis County, 160 P.2d 434, 108 
Utah 393. 

Partlonlar matters not ooasldered 

(1) Certificate attached to motion 
to dismiss in the nature of a de¬ 
murrer. 

Ill —Zachotina v. Town of Cicero, 
37 NE2d 893, 812 IlLApp. 178. 

(2) Effect of decision on parties. 
Ind—City of Frankfort v. Easterly, 

47 N.E.2d 319, 221 Ind. 268. 

Md—Mountford v. Mountford, 29 A. 
2d 258. 181 Md. 212. 

(3) What the court thinks a Jury 
will do on another trial. 

Okl.—Atchison, T. & S. P. Ry. Co. 
v. Hicks, 258 P.2d 672, 208 Okl. 
689. 

(4) Proposed conclusions of law 
prepared by respective parties. 

Cal.—Howard v. Howard, 259 P.2d 
41. 119 C.A.2d 122. 

(5) Statute expressly disclaimed 
by party as source of rights. 

Ind.—City of Huntington v. North¬ 
ern Indiana Power Co., 6 N.E 2d 
889, 6 N.E.2d 335, 211 Ind. 502. 

(6) Superseded report of referee 
Cal.—Brodie v. Barnes, 132 P.2d 595, 

66 C.A.2d 315. 

11. 111.—Bade v. Commissioners of 
Union Drainage Dist. No. 2, 134 
NE.2d 260, 8 I11.2d 444. 

Minn.—Crowley v. Crowley, 18 N.W. 

2d 40, 219 Minn. 341. 

Miss.—Beard v. Stanley, 89 So.2d 817, 
205 Miss. 723. 

Mo.—Garflnkel v. Progressive Order 
of the West, App., 145 S.W.2d 489. 
Pa.—Cams v. Matthews, 174 A. 840, 
114 Pa.Super. 628. 

Matters not offered or Introduced in 
evidence see Infra | 1488. 



6 OvJTtS* 

and incorporated in the record.^^ Undisputed facts 
may be considered for the purpose of upholding 
the judgment and where the decree appealed 
from is merely interlocutory the consideration of 
the case by the appellate court should be restricted 
to the undisputed facts relating to the subject mat> 
ter of the decree.^* Where matters bearing on a 
certain question are considered, they should be con¬ 
sidered as an entircty.*^* 

The pertinent law of another jurisdiction will be 
considered where it was called to the attention of 
the trial judge and considered and applied by him.^® 
Indeed, the fact that pertinent statutes and decisions 
of another state have not been brought to the atten¬ 
tion of the trial court may not preclude their con¬ 
sideration by the reviewing court,but the ap¬ 
pellate court will not examine the law of another 
jurisdiction to discover grounds for reversal not 
presented by the record on appeal.^®-^® 

Where the relationship between the parties was 
established in the first instance by correspondence, 
the court must look to that to ascertain what de¬ 
fendant’s undertaking was.^^ Where the evidence 
introduced in support of the respective contentions 
of the parties concerning the relation of two con- 
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tracts to each, other was conflicting and of approx¬ 
imately equal weight, the appellate court must resort 
to the instruments themselves and the circumstances 
surrounding their execution to ascertain the inten¬ 
tion of the parties.!® 

It is not the province of an appellate court to in¬ 
vestigate items of an account^® or at least it may 
properly decline to audit the accounts between the 
parties.20 Also, the appellate court should not be 
called on to make calculations or solve problems 
in partial payments based on supposititious prem¬ 
ises.®! 

It may be proper to consider the failure of a party 
to move for a new trial®® or to explain the purpose 
for which evidence was offered by him.®® 

In determining whether a matter is prejudicial, 
its ultimate effect on the complaining party must 
be considered.®* 

On a question of jurisdiction of the lower court, 
the supreme court is not confined to the prayer for 
relief, but may look to the decree to determine the 
purpose of the action.®® Reference may be made to 
the docket entries®® or to a certified copy of the 
judgment brought up and filed in the appellate court 
as the basis of the appeal.®! in reviewing a ques- 


12. Cal.—J. I. Case Threshing Mach 
Co. v. Copren Bros., 169 P. 443, 36 
C.A. 70 

Ind.—Bryant v. Owens, 111 NE.2d 
804, 232 Ind. 237. 

Mass—Finlay v. Eastern Racing 
Ass'n. 30 NE2d 859. 308 Mass. 
20—Farewell v. Interstate Busses 
Corp.. 30 N.E.2d 850, 307 Mass 
663—Summers v. Boston Safe De¬ 
posit & Trust Co., 16 N.E.2d 670, 
301 Mass. 167. 

Miss—Moore v. White, 137 So. 99, 
161 Miss. 390. 

N.J.—Gonzalez-Fantony v. Pan tony, 
106 A.2d 909, 31 N.J.Super. 14. 
XnfereiLoes from faots 

Court is to consider not only estab¬ 
lished facts as they appear in rec¬ 
ord, but also Inferences reasonably 
and Justifiably to be drawn there¬ 
from. 

Wls.—Vogt, Inc. V. International 
Broth, of Teamsters, Local 696, A. 
P. L., 74 N.W 2d 749, 270 Wls. 316 

13. N.T.—Babylon v. Darling, 100 
N.B. 727, 207 N.Y. 661. 

14. Pa.—Wilt V. Reed Electric Co., 
41 A. 817, 187 Pa. 424. 

15. Misa—Stone v. Dunn Bros., Inc., 
81 So.2d 712, 224 Miss. 712, appeal 
dismissed 76 S.Ct. 139, 850 U.S. 
878, 100 L..Ed. 775, rehearing de¬ 
nied 76 S.Ct. 299, 360 U.S. 943, 
100 L..Ed. 822. 

Mo.—Postal Life & Cas. Ins. Co. v. 
Tillman, App., 287 S.W.2d 121. 
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Okl—Guaranty Laundry Co. v. Pul¬ 
liam, 191 P2d 976, 200 Okl. 186. 
Tex.—Frazier v. Glens Falls Indem. 
Co, Civ.App., 278 S.W.2d 388, er¬ 
ror refused no reversible error— 
Worthington v. Suehs, Civ.App., 93 
S.W.2d 220. 

16. Cal.—Leggate v. Porter, 79 P.2d 
766, 26 C.A.2d 646 
Mass —Eastern OUlces v. P P. 
O’Keefe Advertising Agency, 193 
NE. 837, 289 Mass. 23. 

Mont.—In re Hunter’s Estate, 236 P. 

2d 94. 126 Mont. 316. 

N.T.—Los Angeles Inv. Securities 
Corp. V. Joslyn, 26 N.E.2d 968, 
282 N.T. 438, 

Admission in evideiLos 

Only the statutory and case law 
of another state which was admitted 
in evidence will be considered by the 
reviewing court, where no question 
as to admissibility was raised. 
Ohio.—Freas v. Sullivan, 200 N.E 
639, 130 Ohio St. 486. 

ZadependMit investigation 
Where issue of applicable foreign 
law was raised at trial level, re¬ 
viewing court could consider for¬ 
eign authorities in addition to those 
received in evidence at triai and 
could make independent investigation 
of the foreign law. 

N.J —Colozzi V. Bevko, Inc., 110 A-2d 
646, 17 N.J. 194. 

16A Fla.—Peterson v. Paoli, 44 So. 
2d 639, 16 A.L.R.2d 1094. 
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Mass—^Walker v. Lloyd, 4 N.E.2d 
306, 296 Mass. 607. 

16.10 Colo.—People ex rel. Miller v. 
Cavender, 226 P.2d 662, 123 Colo. 
176. 

17. Mass—Blabon v. Hay, 169 N.B. 
268, 269 Mass. 401. 

18. La.—Hicks v. Griffith. 121 So. 
328, 10 La App. 442. 

19. Ala.—McCraw v. Cooper, 118 So. 
333, 218 Ala. 186. 

30. Ky—Roberts v. Bryant Bros., 
295 S.W. 410, 220 Ky. 409. 

8L Tex—^Wilson v. Beaty, Civ.App., 
211 S W. 624 

82. S.C.—O'Neal v. Atlas Assur. Co. 
of London, Bngland. 167 S.E. 227, 
168 S.C. 174. 

83. Ind.—Citizens* St. R. Co. v. 
Heath, 62 N.E. 107, 29 Ind.App. 
395. 

84. Ohio.—Snyder v. New Tork, C. 
& St. L. R. Co., 167 NE 427, 24 
Ohio App. 614, affirmed 160 N.E. 
616, 118 Ohio St. 72, affirmed 49 6. 
Ct. 176, 278 U.S. 678, 73 L.Ed. 616. 

85. Cal.->Staacke v. Bell, 67 P. 1012, 
126 C. 309. 

86 . Vt.—F. S. Puller & Co. v. Mor¬ 
rison, 169 A. 7, 106 Vt. 17. 

87. Mo.—Exchange Bank of Nov- 
inger v. Turner, 14 S.W.2d 426, 
321 Mo. 1104. 
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proceedings may, when unchallenged, be accepted 
as tnie.l® 

Record entry. Extraneous matters may be con¬ 
sidered by the appellate court for the purpose of ex¬ 
plaining or supporting a record entry by the trial 
court, but not to oppose or contradict it.^®*5 

f. Other Matters 

Whethsr other mattoro will or will not bo conolderod 


dopondo on whothor they oppoor In the rooord and thoir 
bearing or lack of bearing on the queatlona to be reviewed 
and determined. 

In addition to the matters or evidence elsewhere 
discussed, various other matters may be deemed 
properiO'60 or may be deemed improperio.66 matters 
for consideration by the reviewing court. 

The reviewing court will not consider facts other 
than those which were before the lower court^^ 


toed to enable supreme court to aa- 
oertain its purpose and meaning. 
Minn.—Weckerling v, McNiven Land 
Co.. 42 N.W.2d 701. 2S1 Minn. 167. 
(S) However, the court's memo¬ 
randum may not be used for the 
purpose of impeaching or contradict¬ 
ing its order. 

Minn.—Leman v. Standard Oil Co. 
of Ind., 74 N.W.2d 613. 246 Minn. 
271. 

10. Pa.—^Mitchell V. Randal, 187 A. 
171, 288 Pa. 518—John Deere Plow 
Co. V. Hershey. 134 A. 490, 287 
Pa. 92. 

10l 6 Mo.—Ponyard ▼. Drexel, App.. 
205 S.W.2d 267. 

lOiSO Conn.—^Zavlsza v. Hastings, 
118 A.2d 902, 143 Conn. 40. 

Pla.—Cassara v. Wofford, 66 So.2d 

102 . 

111.—Dltls V. Ahlvln Const. Co., 97 
N.E 2d 244, 408 III. 416—People, by 
Barrett, v. Bradford, 22 N.E,2d 
691, 872 111, 63, 165 A.L.R. 427. 

People ex rel. Nelson v. Central 
Mfg. Diet. Bank, 28 N.B.2d 164, 
306 I11.APP. 16. 

Iowa.—Lunt v. Van Oorden, 294 
N.W. 361. 229 Iowa 263. 

Kan.—‘Brumm v. Goodman, 188 P,2d 
918, 164 Kan. 281—^Wheeler Kelly 
Hagny Trust Co. v. Ellis Singleton 
Bldg. Co., 164 P.2d 143, 160 Kan. 
605. 

La.—Tate ▼. Town of Vllle Platte, 
App., 44 So.2d 860--Valley Camp 
W. O. W., V. Bethany Lodge, F. & 
A. M., App., 190 So. 838. 

Md.—^Walker v. Safe Deposit A Trust 
Co. of Baltimore, 65 A.2d 311, 192 
Md. 695. 

Mich.—^Armstrong ▼. Commercial 
Carriers, 67 N.W.2d 194, 341 MJeh. 
46—Hustina v. Grand Trunk West¬ 
ern R. Co., 6 N.W.2d 902, 303 Mich. 
581. 

Mo.—Schake v. Slem, 266 S.W.2d 838. 

Dugan v. Trout, App., 271 S.W.2d 
698. 

Ohio.—Stephens v. City of Akron, 18 
N.E.2d 830, 69 Ohio App. 626. 
Tenn.—^Murphy v. Reynolds, 212 
S.W.2d 686, 81 Tenn.App. 94—Her- 
stein V. Kemker, 94 S.W.2d 76, 19 
Tenn.App. 681. 

Tex.—^Haines v. McLean, 276 S.W.2d 
777, 164 Tex, 806. 

Becton v. Dublin, CiVMApp., 168 
BwW.2d 907, error refused—Adams 


▼. Brown, Clv.App., 118 S.W.2d 
810. 

10.85 Ala.—Byrum v. Pharo, 200 So. 
622, 240 Ala. 664. 

Arls—Trlco Elec. Co-op. v. Ralston. 

196 P 2d 470. 67 Aris. 868. 

Ark.—State ex rel. Hale v. Lawson. 

205 S.W.2d 204. 212 Ark. 233. 

Cal.—Carson v. VInding, 279 P.2d 
604, 130 C.A.2d 662—Madden v. Al¬ 
pha Hardware & Supply Co., 274 
P.2d 706, 128 C.A.2d 72. 

Rylee v. De Fini, 285 P.2d 116, | 
134 C.A.2d Supp. 877. 

Del—Gebhart v. Belton. 91 A.2d 187, 
33 Del.Ch. 144, affirmed Brown v. 

! Board of Ed. of Topeka, Kan., 75 
set. 753. 349 U.S. 294, 99 L.Ed. 
1083. 

Ga—Krasner v. Croswell, 46 S.E.2d 
800, 76 Ga App. 373. 

III.— Pergl v. U. S. Axle Co., 60 N.E 
2d 115, 320 I11.APP. 116. 

Kan.—Bailey v. Talbert, 294 P.2d 
220. 179 Kan. 169. 

La.—Dobbins v. Hodges, 28 So.2d 26. 
208 La. 148. 

Mich.—^Udylite Corp. v. Michigan 
Corp. and Securities Commission, 
29 N.W.2d 132, 819 Mich l-Mul- 
vena v. Alexander, 270 N.W. 291, 
278 Mich. 266. 

Minn.—French v. Lindh-Gustafson- 
Klopfer Co., 13 N.W.2d 479, 216 
Minn 521. 

Miss.—Gulf Refining Co. v. Mauney. 

3 So.2d 844, 191 Miss. 626—Chas 
Weaver & Co. v. Phares, 188 So. 12. 
185 Miss. 224, suggestion of error 
overruled 188 So. 670, 186 Miss 
224. 

Mo.—Schoenhals v. Pahler, 272 S.W. 
2d 228. 

Ohio.—Bobbitt v. Maher Beverage 
Co., 89 N.E.2d 683, 162 Ohio St. 
246. 

Hauswirth v. Board of Review 
of Unemployment Compensation. 
48 N.E.2d 240. 69 Ohio App. 79. 
Okl.—Kum V. Mundy, 120 P.2d 996, 
190 Okl. 71. 

R. I.—Ford V. Waldorf System, 188 
A. 633, 67 R.I. 131. 

S. C.—^Neese v. Toms, 12 B.E.2d 869, 
196 S.C. 67. 

Tex.—^Fitsjarrald v. Panhandle Pub. 
Co., 228 S.W.2d 499, 149 Tex. 87. 

Gavin v. Potter County, Civ. 
App., 187 S.W. 2d 706, error re¬ 
fused—City of Houston v. State ex 
rel. City of West University Place, 
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Clv.App., 171 S.W.2d 208, reversed 
on other grounds 176 S.W.2d 928, 
142 Tex. 190, appeal dismissed 64 
set. 1159, 822 U.S. 711, 88 L.Ed. 
1654—John Hancock Mut. Life Ins. 
Co. V. Sally, Civ.App., 163 S.W.2d 
651—Branton v. Inks, Clv.App., 149 
SW.2d 667, error dismissed. Judg¬ 
ment correct—Baylor University 
Hospital V. Stroud. Clv.App., 114 
S.W.2d 1216—De Grazier v. Panell 
Oil Corp., Clv.App., 109 S.W.2d 
1109, error dismissed. 

Utah—Slater v. Salt Lake City, 206 
P.2d 163, 115 Utah 176. 9 A.L.R.2d 
712—Farnworth v. District Court 
of Davis County, 160 P.2d 434, 108 
Utah 393. 

Partioalar matters aot ooasldered 

(1) Certificate attached to motion 
to dismiss in the nature of a de¬ 
murrer. 

Ill.—Zachotina v. Town of Cicero, 
37 N.E.2d 898, 812 Ill.App. 178. 

(2) Effect of decision on parties. 
Ind.—City of Frankfort v. Easterly, 

47 N.B.2d 319, 221 Ind. 268. 

Md—Mountford v. Mountford, 29 A 
2d 258, 181 Md. 212. 

(3) What the court thinks a Jury 
will do on another trial. 

Okl.—Atchison, T. A S. F. Ry. Co. 
V. Hicks, 268 P.2d 672, 208 Okl. 
689. 

(4) Proposed conclusions of law 
prepared by respective parties. 

Cal.—Howard v Howard, 259 P.2d 
41, 119 C.A.2d 122. 

(5) Statute expressly disclaimed 
by party as source of rights. 

Ind.—City of Huntington v. North¬ 
ern Indiana Power Co., 5 N.E 2d 
889, 6 N.E.2d 335, 211 Ind. 602. 

(6) Superseded report of referee. 
Cal.—Brodio v. Barnes, 132 P.2d 595, 

66 C.A2d 815. 

11. Ill.—Bade v. Commissioners of 
Union Drainage Dlst. No. 2, 134 
NE.2d 260, 8 I11.2d 444. 

Minn.—Crowley v. Crowley, 18 N.W. 

2d 40, 219 Minn. 341. 

Miss.—^Beard v. Stanley, 89 So.2d 817, 
205 Miss. 723. 

Mo.—Garfinkel v. Progressive Order 
of the West, App., 146 aw.2d 489. 
Pa.—Cams v. Matthews, 174 A 840, 
114 Pa.Super. 628. 

Matters not offered or Introduced in 
evidence see Infra f 1488. 



5 

and incorporated in the record^* Undisputed facts 
may t>e considered for the purpose of upholding 
the judgment and where the decree appealed 
from is merely interlocutory the consideration of 
the case by the appellate court should be restricted 
to the undisputed facts relating to the subject mat¬ 
ter of the decree.i^ Where matters bearing on a 
certain question are considered, they should be con¬ 
sidered as an entirety.^^ 

The pertinent law of another jurisdiction will be 
considered where it was called to the attention of 
the trial judge and considered and applied by him.^® 
Indeed, the fact that pertinent statutes and decisions 
of another state have not been brought to the atten¬ 
tion of the trial court may not preclude their con¬ 
sideration by the reviewing court, but the ap¬ 
pellate court will not examine the law of another 
jurisdiction to discover grounds for reversal not 
presented by the record on appeal.^®-!® 

Where the relationship between the parties was 
established in the first instance by correspondence, 
the court must look to that to ascertain what de¬ 
fendant’s undertaking wasA^ Where the evidence 
introduced in support of the respective contentions 
of the parties concerning the relation of two con- 
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tracts to each, other was conflicting and of approx* 
imately equal weight, the appellate court must resort 
to the instruments themselves and the circumstances 
surrounding their execution to ascertain the inten¬ 
tion of the parties.!® 

It is not the province of an appellate court to in¬ 
vestigate items of an account^® or at least it may 
properly decline to audit the accounts between the 
parties.20 Also, the appellate court should not be 
called on to make calculations or solve problems 
in partial payments based on supposititious prem¬ 
ises.®! 

It may be proper to consider the failure of a party 
to move for a new trial®® or to explain the purpose 
for which evidence was offered by him.®® 

In determining whether a matter is prejudicial, 
its ultimate effect on the complaining party must 
be considered.®® 

On a question of jurisdiction of the lower court, 
the supreme court is not confined to the prayer for 
relief, but may look to the decree to determine the 
purpose of the action.®® Reference may be made to 
the docket entries®® or to a certified copy of the 
judgment brought up and filed in the appellate court 
as the basis of the appeal.®! in reviewing a ques- 


U. Cal.—J. 1. Case Threshing Mach 
Co. V. Copren Bros, 169 P. 443. 86 
C.A. 70. 

Ind.—Bryant v. Owens, 111 N.E.2d 
804, 232 Ind. 237. 

Mass.—Finlay v. Eastern Racing 
A88*n. 30 NE.2d 869. 808 Mass. 
20—Farewell v. Interstate Busses 
Corp., 30 N.E.2d 860, 307 Mass 
653—Summers v. Boston Safe De¬ 
posit & Trust Co., 16 N.E.2d 670, 
301 Mass. 167. 

Miss—Moore v. White, 137 So. 99, 
161 Miss. 390. 

N.J.—Gonzalez-Pantony v. Fan tony, 
105 A.2d 909, 31 N J.Super. 14. 
XnfereiioeB from facts 

Court is to consider not only estab¬ 
lished facts as they appear in rec¬ 
ord, but also Inferences reasonably 
and Justifiably to be drawn there¬ 
from. 

Wis.—^Vogt, Inc. V. International 
Broth, of Teamsters, Local 695, A. 
P. L.., 74 N.W.2d 749, 270 Wis. 316. 

13. N.T.—Babylon v. Darling, 100 
N.B. 727, 207 N.Y. 661. 

14, Pa.—^Wilt V. Reed Electric Co., 
41 A. 817, 187 Pa. 424 

16. Miss.—Stone v. Dunn Bros., Inc., 
81 So.Sd 712, 224 Miss. 712, appeal 
dismissed 76 S.Ct. 139, 860 U.S. 
878, 100 L..Ed. 776, rehearing de¬ 
nied 76 S.Ct. 299, 350 U.S. 943. 
100 L.Ed. 822. 

Mo.—Postal Life & Cas. Ins. Co. v. 
Tillman, App., 287 S.W.2d 121. 
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Okl.—Guaranty Laundry Co. v. Pul¬ 
liam, 191 P2d 976, 200 Okl. 185. 
Tex.—Frazier v. Glens Falls Indem. 
Co., Clv.App., 278 SW.2d 388, er¬ 
ror refused no reversible error— 
Worthington v. Suehs, Civ.App., 93 
S.W.2d 220. 

16. Cal—Leggate v. Porter, 79 P.2d 
766, 26 C.A.2d 645. 

Mass —Eastern Offices v. P. P 
O’Keefe Advertising Agency, 193 
NE. 837, 289 Mass. 23. 

Mont.—In re Hunter’s Estate, 236 P 
2d 94, 125 Mont. 316. 

N.T.—Los Angeles Inv. Securities 
Corp. V. Joslyn, 26 N.E.2d 968, 
282 N.Y. 438. 

Admission in evldenoe 

Only the statutory and case law 
of another state which was admitted 
in evidence will be considered by the 
reviewing court, where no question 
as to admissibility was raised. 
Ohio.—Freas v. Sullivan, 200 N.E. 

639, 130 Ohio St. 486. 

Independent Investigation 
Where issue of applicable foreign 
law was raised at trial level, re¬ 
viewing court could consider for¬ 
eign authorities in addition to those 
received in evidence at trial and 
could make independent investigation 
of the foreign law. 

N.J.—Colozzi V. Bevko, Inc., 110 A. 2d 
645. 17 N.J. 194. 

16.6 Fla.—Peterson v, Paoli, 44 So. 
2d 639, 16 A.L.R.2d 1094. 
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Mass.—^Walker v. Lloyd, 4 N.B.2d 
306, 295 Mass. 507. 

16.10 Colo.—People ex rel. Miller v. 
Cavender, 226 P.2d 662, 123 Colo. 
175. 

17. Mass.—Blabon v. Hay, 169 N.B. 
268, 269 Mass. 401. 

18. La—Hicks v. Griffith, 121 So. 
328, 10 La App. 442 

19. Ala.—McCraw v. Cooper, 118 So. 
333, 218 Ala. 186. 

80. Ky.—Roberts v. Bryant Bros., 
295 S.W. 410, 220 Ky. 409. 

SL Tex—^Wilson v. Beaty, Clv.App., 
211 S.W. 624. 

82. S.C.—O’Neal v. Atlas Assur. Co. 
of London, England, 167 S.B. 227, 
168 S.C. 174. 

83. Ind.—Citizens’ St. R. Co. v. 
Heath, 62 N.B. 107, 29 Ind.App. 
395. 

84. Ohio.—Snyder v. New York, C. 
& St. L R. Co., 167 NE. 427, 24 
Ohio App. 514, affirmed 160 N.B. 
615. 118 Ohio St. 72. affirmed 49 S. 
Ct. 176, 278 U.S. 678, 73 L Ed. 6i6. 

86 . Cal.—Staacke v. Bell, 67 P. 1012, 
125 C. 309. 

86. Vt.—F. S. Fuller & Co. v. Mor¬ 
rison, 169 A. 7. 106 Vt. 17. 

87. Mo.—Exchange Bank of Nov- 
inger v. Turner, 14 S.W. 2d 426, 
321 Mo. 1104. 
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tion of whether a judgment is void on its face, the 
court must look solely to the judgment roll.** 

A request that the appellate court consider the 
substance of a motion for rehearing after final de¬ 
cree in deciding an appeal from the decree will be 
refused.** 

In determining whether an attome/s fee is rea¬ 
sonable or excessive, the magnitude and importance 
of the litigation, as well as other matters properly 
bearing on the question, may be considered.** 

Reviewing courts arc reluctant to consider or 
pass on a constitutional question and will do so only 
where the question is properly raised by a party 
possessing the requisite interest and the case cannot 
be disposed of on other grounds.*^ 


5 

§ 1481. —— ICatten Occurring in Former, 
Trials and Appeals and Other 
Cases 

Ordinarily tha raeord on a formar trial or appaal or In 
anothar eaaa will not be eonaldarad. 

Each case must be decided on its own record,** 
and ordinarily the reviewing court will not consid¬ 
er the pleadings, evidence, findings, proceedings, rul¬ 
ings, judgment, or other matters of record in an¬ 
other case, or in the same case on a former trial 
or appeal, or in another distinct phase or part of 
the same litigation, where the other record has not 
been introduced in evidence and made a part of 
the present record.** Certainly it will not do so 


at. Cal.—Capital Bond 4b Invest¬ 
ment Co. T. Hood, 24 P.2d 766. 
218 C. 729. 

89. Mich.—^Weber ▼. Enoch C. Rob¬ 
erts Iron Ore Co., 258 N*W. 408, 
270 Mich. 88. 

80l Misa—Johnson t. Howard, 141 
So. 673, 167 Miss. 475. 

Tex.—Pacific Mut. Life Ins. Co. of 
California v. BerryhiU, Civ.App., 
89 aw.2d 784. 

81. Ala.—American Surety Co. of 
New York v. King, 187 So. 458, 237 
Ala. 610. 

Cal.—Sivertsen v. City of Menlo 
Park, 109 P 2d 928, 17 C.2d 197— 
Wholesale Tobacco Dealers Bureau 
of Southern California v. National 
Candy & Tobacco Co., 82 P.2d 3. 
,U C.2d 634, 118 A.L..R. 486. 

San Bernardino County v. John¬ 
son, 297 P.2d 21. 141 C.A.2d 616— 
Hammond v. McDonald, 118 P.2d 
899, 45 C.A.2d 226—Chapman v 
Title Guarantee As Trust Co., 78 
P.2d 268, 26 C.A.2d 567. 

Del.—Darling Apartment Co. v. 
Springer, 22 A.2d 897, 25 Del.Ch. 
420. 137 A.L..R. 803. 

Fla.—Mayo v. Market Fruit Co. of 
Sanford 40 So.2d 656. 

Ga.—Bagwell ▼. Cash, 60 S.E.2d 628. 
207 Ga. 222—Fields v. Arnall, 34 
S.E.2d 692, 199 Ga. 491—Smith v. 
Georgia Granite Corporation, 198 
S.E, 772, 186 Ga. 634, 119 ALR 
660, transferred, see 194 S.E. 908. 
67 Ga.App. 246. 

Idaho.—Hill V. Schultz, 227 P.2d 686, 
71 Idaho 145—Twin FAlls Canal 
Co. V. Huff, 76 P.2d 928, 68 Idaho 
687. 

111.—Winston V. Zoning Bd. of Ap¬ 
peals of Peoria County, 96 N.E.8d 
864, 407 lit 688—Durkin y. Hey. 38 
N.E.2d 463, 376 Ill. 292—Depart¬ 
ment of Finance v. Gandolft, 80 N. 
B.2d 787, 376 Ill. 287—Bohnert v. 
Ben Hur Life Ass'n, 200 N.E. 326, 
868 UL 408. 


Iowa.—^Montgomery Ward 4b Co. v. 
Nelson, 299 NW. 401. 230 Iowa 942. 

Ky.—Commonwealth v. Bowman, 100 
S.W.2d 801, 267 Ky. 60. 

Miss.—Dyer v. Russell, 88 So.2d 104, 
204 Miss. 719. 

Mont.—Holt V. Custer County, 248 
P. 811, 76 Mont. 828. 

N.C.—Reed v. Madison County, 196 
S.E. 620, 218 N.C. 146. 

N.D.—^Workmen's Compensation Bu¬ 
reau. Unemployment Compensation 
Division, v. Farmers State Bank 
of Lisbon, 11 N.W.2d 97, 78 N.D. 
23. 

Ohio.—SUte v. W. U. Tel. Co., 97 N. 
E.2d 2. 164 Ohio St. 611. 

Culver V. City of Warren, 83 N. 
E.2d 82. 84 Ohio App. 873. 

Okl.—Patterson v. Stanollnd Oil 4k 
Gas Co.. 77 P 2d 83. 182 Okl. 166. 
appeal dismissed 69 8.Ct. 269, 305 
U.S. 376, 83 LEd. 231. 

Or.—Thompson v. Nelson, 62 P.2d 
267, 155 Or. 43. 

Pa.—Bums v. Unemployment Com¬ 
pensation Bd. of Review, 65 A.2d 
446, 164 Pa.Super. 470. 

S.C,—Sanders v. Anderson County, 10 
S.E 2d 364, 196 S.C. 171—Wilson v. 
Mutual Ben. Life Ins. Co. of New¬ 
ark, N. J., 188 S.E. 803, 182 S.C. 
131. 

Tex.—Woods v. Reilly, 218 B.W.2d 
437, 147 Tex. 686. 

Berry v McDonald, Civ.App., 123 
S.W.2d 388. 

Wash.—Poison Logging Co. v, Kel¬ 
ly, 80 P.2d 412, 196 Wash. 167. 

Wyo.—McFarland v. City of Chey¬ 
enne, 42 P.2d 418, 48 Wyo. 86— 
In re Gillette Daily Journal, 11 P 
2d 265, 44 Wyo. 226, supplemented 
17 P.2d 666. 46 Wyo. 178. 

12 C.J. p 786 note 63. 

Review of matters not necessary to 
decision on review generally see 
supra I 1466. 

Zaoiaeatal eoastdeMitlo& 

Where defendant invoked an act 

without questioning Its constitution¬ 
ality, the court of appeals will con- 
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sider its constitutionality only so 

far as it is incidental to the main 

question. 

Md.—Liberty Finance Co. v* Catter^ 
ton, 168 A. 16, 161 Md. 660. 

QuestloBs properly raised a&d eoa- 
Biaered 

Colo.—In re Special Assessments for 
Paving Dist. No. 8, In City of 
Golden, 96 P.2d 806. 106 Colo. 168. 

Ky.—Connors v. Jefferson County 
Fiscal Court, 126 S.W.2d 206, 277 
Ky. 28. 

Md.—Hammond v. L*ancaster. 71 A- 
2 d 474. 488, 194 Md. 461. 

Wash.—State v. Canyon Lumber 
Corp.. 284 P.2d 316, 46 WaBh.2d 
701. 

Ooiudderatloa of constitutioaal ques- 
tions not barred 

Mo.—Liberty Mut. Ina Co. v. Jones. 
130 S.W.2d 946, 844 Mo. 982. 125 
A.L.R. 1149. 

Wyo.—Hagen v. Culinary Workers 
Alliance Local No. 837, 246 P.2d 
778, 70 Wyo. 166. 

32. Fla—^Atlas Land Corporation v. 
Norman, 156 So. 886, 116 Fla. 800. 

Miss.—Malvezzi v. Gully, 198 So. 42. 
189 Miss. 20. suggestion of error 
overruled 193 So. 926, 189 Miss. 
20 . 

N.D.—Muhlhauser v. Becker, 20 N.W. 
2d 864, 74 N.D. 90. 

Or.—Cameron v. Edgemont Inv. Co., 
299 P. 698, 186 Or. 886. 

33. Ala.—Belyeu v. Boman, 41 So. 
2d 290, 262 Ala. 871—Owens v. 
Owens. 17 So.2d 659, 246 Ala. 485— 
Crossland v. First Nat Bank, 172 
So. 266, 233 Ala. 482—Empire Se¬ 
curities Co. V. Webb, 81 So. 61, 202 
Ala. 649—^Alabama, T. 4k N. Ry. v. 
Tolman, 76 So. 381, 200 Ala. 449. 

Jackson Securities 8b Investment 
Co. V. Paul Goodall Real Estate 
St Insurance Co., 184 So. 844, 28 
Ala.App. 889, certiorari denied 184 
So. 846, 286 Ala. 689. 

Cal.—W. P. Fuller 4b Co. v. MoClure^ 
886 P. TIL 186 a L 
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Pacific Tcl. A Tal. Oo. ▼. Wcll- 
pian, M PM 806, 08 C.A.2d 161^ 
In re OoeneU'e Estate, 146 P.2d 
48. 68 C.A.8d 88—Mlslta v. Dis¬ 
tillers Corp., 188 P.8d 888, 64 CA.8d 
844—Merron v. Title Guarantee & 
Trust Co., 118 P.2d 481, 46 C.A 2d 
60—Hollyfleld V. Gelbel, 66 P.2d 
766, 20 C.A.2d 142—Taylor v. De 
Yauffhn, 266 P. 963, 91 C.A. 324— 
Reldy V. Miller, 260 P. 361, 86 
C.A. 764—^Knaugh v Baender, 267 
P. 606, 84 C.A. 142—Brown v. 

Brown, 266 P. 696, 88 CA.. 74— 
Beckett ▼. Stuart, 180 P. 848, 40 
C.A. 108. 

Colo.—Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Colo¬ 
rado and Jurisdiction v. Moat Wor¬ 
shipful Hiram Grand Lodge, F. & 
A. A. Y. M. of Colorado and Juris¬ 
diction, National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 
880. 

Conn.—Masterton v. Lenox Realty 
Co., 1878, 16 A.2d 16. 127 Conn. 
86 . 

Ga.—Kaylor v. Kay lor, 85 8.E.2d 
1, 199 Ga. 616—Beasley v. Thomp¬ 
son. 186 8.E. 672. 182 Ga. 614. 

Smith ▼. C I. T. Corp., 26 S.E 
2d 146, 69 Ga.App. 616—^King v 
Smith, 170 8.E. 646. 47 GaApp. 360 
Idaho.—Quirk v. Bedal, 248 P. 447, 
42 Idaho 667. 

Ill.—Illinois Transit Lines v. Packer 
City Transit Lines. 132 N.E 2d 433. 
9 Ill.App 2d 161—Ferguson v 
White Oak Coal Co.. 202 Ill.App. 
160. 

Ind.—Dickason v. Dickason, 40 N.E. 
2d 966, 219 Ind. 688. 

Novak V. Novak, App., 188 N.E. 
2d 678. 

Kan.—Jones v. Crowell, 188 P 2d 908, 
164 Kan. 261—Stuart v. Hoatson, 
180 P 2d 609. 163 Kan. 117. 

Ky—Cincinnati, N. O. & T. P. Ry. 
Co. V. King’s Adm'x, 166 S.W.2d 
976, 292 Ky 457—Westcott v 

Mansbach, 138 S.W.2d 681, 280 Ky. 
481—Commonwealth v. Miniard. 
99 SW.2d 166, 266 Ky. 406—Pond 
Creek Coal Co. v. Hatfield, 16 S.W 
2d 442, 228 Ky 806—Miles v. 

United Oil Co. 264 S.W. 761, 204 
Ky. 346—E. W. Ross Co. v. Akers, 
283 S.W. 786, 192 Ky. 389. 

La.—^Townley v. Pomes, App, 191 So. 
702, annulled on other grounds 194 
So. 763, 194 La. 730—Theus v. 
Smith, App., 189 So. 305. 

Mass.—Siegel v. Knott, 56 N.E.2d 889, 
316 Mass. 526. 

Miss.—Bridgeman ▼. Bridgeman, 6 
So.2d 608, 192 Miss. 800—Malvezzi 
V. Gully, 193 So. 42, 189 Miss. 20. 
suggestion of error overruled 193 
So. 926, 189 Misa 20—Thorne v. 
True-Hlxon Lumber Co., 148 So. 
888, 167 Miss. 266. 

Mo.—^Hutchison v. Thompson, 176 
S.W.2d 908—State ex rel. Reid v. 
Forsee, 161 S.W.2d 648. 

Nelson v. Massman Const Co., 
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129 8.W.2d 77, certiorari quashed 
State ex rel. Massman Const Co. 
T. Shaln, 180 8.W.2d 491, 844 Mo. 
1003—Blaine ▼. Huttlg 8ash A 
Door Co., 106 8.W.2d 946, 232 Mo. 
App. 870—Braden y. Friederichsen 
Floor A Wall Tile Co., 16 S.W.2d 
928, 228 Mo.App. 700—Dillen v. 
Wabash Ry. Co., App., 294 S.W. 489 
—Bates V. Walter, App., 199 S.W, 
729. 

Mont.— Corpus Purls Beonnflnm elted 
iu Montgomery y. First Nat. Bank 
of Dillon. 186 P.2d 760, 768, 114 
Mont 895. 

Neb.—State ex rel. Sorensen y. Citi¬ 
zens* Bank of Stuart, 262 N.W. 415, 
126 Neb. 882—^Speldel v. Scotts 
Bluff County. 260 N.W. 666, 125 
Neb 431. 

N.J.—^Walling y. Jersey Central 
Power & Light Co., 7 A.2d 866, 123 
N.J.Law 87. 

Sansevere y. Sonzogni, 147 A. 
686, 7 N.J.Misc. 927. 

N.Y.—^Newburgh Transfer & Storage 
Co. y. Pure Oil Co., 20 N.Y.S.2d 
141, 259 App.Div. 910, affirmed 30 
N.B.2d 601, 284 N.Y. 298—Bell v. 
City of New York, 294 N.Y.S. 862, 
250 App.Div. 564—^Markel Cleaning 
& Dyeing Works v. Rutkin, 294 
N.Y.S. 738. 260 App.Div. 820—Scoz- 
zari v. United Distillers* Co., 226 
N.Y S. 669, 222 App.Div. 835—Pea¬ 
body v. Interborough Rapid Trans¬ 
it Co., 209 N.Y.S 380, 212 App.Div. 
602—Gruhn v. Eppig, 161 N.Y.S. 
629, 176 App.Div. 787. 

Fischer v. Seamen's Church In¬ 
stitute of N. Y., 92 NT.S.2d 379, 
196 Misc. 471, modified on other 
grounds 92 N.Y.S.2d 427, 276 App. 
Div. 1047. 

Loopesko y. Upham, 187 N.Y.S. 
196. 

N.D.—Mulhauser v. Becker, 80 N.W. 
2d 364, 74 N.D. 90. 

Or.—Vaughan v. Spence, 133 P.2d 
242, 170 Or. 440—Broughton v. 

Stricklin. 30 P.2d 332, 146 Or. 269. 
Pa.—Heffron v. Prudential Ins. Co. 
of America, 19 A.2d 566, 144 Pa. 
Super. 307—Best y. Safeguard Ins. 
Co. of New York, 179 A, 792, 118 
Pa.Super. 839. 

Tex.—Victory v. SUte, 168 S.W.2d 
760, 188 Tex. 286. 

Chalmers v. Kimbrough, Civ. 
App., 227 SW.2d 616—Pridgen v. 
Denson, Civ.App.. 220 SW.2d 194, 
error dismissed—^Federal Under¬ 
writers Exchange v. Hinkle, Civ. 
App., 187 S.W.2d 122, error refused 
—Norris Bros. v. Mattinson, Civ. 
App., 145 S.W.2d 204—Jones v. 
Lockhart, Civ.App., 144 S.W.2d 426, 
error dismissed, judgment correct 
—Barrow, Wade, Guthrie & Co. v. 
Stroud, Civ.App., 126 S.W.2d 366— 
Ashton V. Farrell & Co.. Civ.App., 
121 S.W.2d 611, error dismissed— 
Douglas Oil Co. v. State (White- 
side Case), Civ. App., 81 S.W. 2d 
1064, error granted—Wischkaem- 
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per y. Massay, 70 8.W.8d 

771—Yeager y. Dallas Coffin Co., 
Ciy.App., 69 8.W.2d 498—Martin 
y. Abbott, Cfiy.App., 84 8.W.8d 488. 
Va.—Jewell v. Equitable Life Assur. 

Soc., 192 S.E. 713, 169 Va. 148. 
Wash.—Briggs y. Madison, 82 P.2d 
113, 196 Wash. 612—Hall v. Raet« 
tig. 288 P. 14, 132 Wash. 687— 
Crane y. Washington Water Pow¬ 
er Co., 165 P. 892, 97 Wash. 7. 

Wis.—^B. F. Goodrich Co. y. Wiscon¬ 
sin Auto Sales, 89 N.W.2d 678, 860 
Wis. 11—^Wisconsin Zinc Co. y* 
Fidelity A Deposit Co. of Mary* 
land, 166 N.W. 1081. 162 Wis. 89, 
Ann.Cas.l918C 899. 

4 C.J. p 674 notes 62, 54, 65. p 076 
note 67. 

Oonateractlons tried together 
Exceptions taken to decision in one 
of two counteractions tried together 
did not bring other action before re¬ 
viewing court. 

R.I.—^Ace Industries v. Doco Insula¬ 
tion Co.. 87 A 2d 698, 79 R.I. 284. 

Record in subsequent proceedings 

(1) Court reviewing a Judgment 
impressing a lien in favor of plain¬ 
tiff on realty purchased and improve¬ 
ments erected thereon by defendant 
husband with money advanced by 
plaintiff would not consider tran¬ 
script of evidence adduced at subse¬ 
quent trial of divorce proceedings 
between the parties. 

Ga.—Fields v. Fields, 47 S.B.2d 640. 
203 Ga. 561. 

(2) So, in determining whether 
evidence wcu9 sufficient to sustain 
claim to monthly rental of certain 
amount for use of appellants' prop¬ 
erty, the parties were bound by the 
record in the case and could not sup¬ 
ply Its lack of evidence as to such 
rental value by referring to the rec¬ 
ord in subsequent condemnation pro¬ 
ceedings. 

Va.—Carter v. Town of Pearisburg, 

4 S.R2d 428, 173 Va. 846. 

(3) An appellate court in review¬ 
ing assignment of error that trial 
court erroneously failed to with¬ 
draw issues from jury and to decree 
in complainant's favor at close of 
first of two trials cannot consider 
evidence introduced at second trial 
although a part of record on appeal. 
Tenn—Gambill v. Hogan, 207 S.W. 

2d 366, 30 Tenn.App. 466. 

Xdeatity of evldeaoe 

(1) Defendant appellant's conces¬ 
sion in his brief that the evidence 
presented by plaintiffs as to two 
items of account in suit is the same 
as on a former trial, which was held 
sufficient by the supreme court, re¬ 
lieves the court of the necessity of 
comparing the evidence with the 
evidence in the former record. 

Ariz.—Costello v. Cunningham, 172 

P. 664, 19 Arlz. 612 

(2) In Virginia, where there have 
been two trials, the reviewing court 
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for the purpose of supplying defects in the present 
case** or for the purpose of reviewing cither di¬ 
rectly or indirectly a case or matter not properly 
before it on the present appeal.** However, the 


court has power to consult its own records** and 
sometimes it refers, for a limited purpose, to the 
record of a similar or closely related case or the 
record of the same case on a prior trial or appeal.*'^ 


must look first to the evidence and 
proceedings on the first trial; but 
where the evidence on the two trials 
was identical and on the second trial 
a larger verdict was rendered, sub¬ 
ject to the opinion of the court on 
defendant's demurrer to the evi¬ 
dence, the reviewing court will con¬ 
sider only the action of the lower 
court on the demurrer to the evi¬ 
dence. 

Va.—^Wadkins v. Damascus Lum¬ 
ber Co., 93 S.E. 591, 121 Va. 691. 

XacoBslsteat nUlag la anot he r ease 

The fact that trial Judge made 
ruling Inconsistent with his ruling 
being reviewed on appeal in some 
other case cannot properly be con¬ 
sidered by supreme court in deter¬ 
mining question involved on such 
appeal. 

S.C.—Griffin v. Rice, 67 8.R2d 69, 
216 S.C. 160. 

94. Whaley v. First Nat. Bank. 165 
So. 574, 229 Ala. 153—Catts v. 
Phillips. 117 So. 34. 217 Ala. 488 
Ky.—-West cot t V. Mansbach. 133 
S.W.2d 631, 280 Ky. 431—Soper v. 
Foster, 76 S.W.2d 1080, 256 Ky. 
167. 

Hiss.—Gilbert v. Glenny, 106 So. 617 
Mont.—^Montgomery v. First Nat 
Bank of Dillon, 136 P.2d 760, 114 
Mont. 395. 

Tex.—Jones Hardware Co. v. Tel¬ 
ford, C1V.APP., 63 S.W.2d 736. 

85. Arlx.—^Hunter T. Daze, 170 P. 
788, 19 Ariz. 310. 

Ark.—Tarvln v. Road Improvement 
Dist. No. 1 of Perry County, 209 
S.W. 81, 137 Ark. 354. 

Cal.—Parr v. Swanson, 228 P.2d 26, 
102 C.A.2d 666. 

Colo.—^Worthington v. Keely, 170 P. 
194, 64 Colo. 91. 

Ill.—^Nestor Johnson Mfg. Co. v. Al¬ 
fred Johnson Skate Co., 266 111. 
App. 130. 

Kan.—Jones v. Crowell, 188 P.2d 908, 
164 Kan. 261. 

Ky.—Tandy v. Wolfe, 110 S.W.2d 
277, 270 Ky. 656—Commonwealth 
v. Miniard, 99 S.W.2d 166, 266 Ky. 
405. 

Hd.—^Holton Park Co. V. Gary, 105 A. 
751, 138 Md. 509. 

Minn.—Holm v. Great Northern 

Ry. Co., 166 N.W. 224, 139 Minn. 
268. 

Nev.—^Ward v. Scheeline Banking & 
Trust Co., 22 P.2d 868, 64 Nev. 
442. 

Pa.—Hall V. Hall, 186 A. 818, 122 
Pa.Super. 242. 

Tenn.—Williams v. Cantrell, 124 
S:W.2d 29. 22 Tenn.App. 443. 


Tex.—Jones v. Lockhart, Clv.App., 
144 S W.2d 426, error dismissed, 
judgment correct. 

Wis.—Regling v. Schults, 60 N.W.2d 
856, 264 Wis 600. 

34 C.J. p 683 note 39. 

Oomxnaats of judge as to a pre¬ 
vious trial do not bring the former 
case before the appellate court. 

Me.—Dyer v. Cumberland County 
Power & Light Co., 110 A. 867, 119 
Me. 224. 

Oealal of ohaage of vsuue 

If defendant in the suit first com¬ 
menced believed that the court er¬ 
roneously denied his motion for a 
change of venue, his remedy was an 
appeal in that suit and not the com¬ 
mencement of a second suit in an¬ 
other county to test the same rights 
and an appeal In the second suit 
from a decree sustaining a plea in 
abatement. 

Or.—La Follett v. La Follett, 299 
P 299, 136 Or. 832. 

Judgment, or part thereof, not ap¬ 
pealed from see supra | 1472. 

38. Ala.—Francis v. Scott, 72 So.2d 
93, 260 Ala. 690—Griffin v. Proc¬ 
tor. 14 So.2d 116, 244 Ala. 537— 
Metropolitan Life Ins. Co. v. Estes, 
181 So. 776, 236 Ala. 294—Julian 
v. Woolbert, 81 So. 32, 202 Ala. 530 
Arlz.—Engle v. Scott, 114 P.2d 236, 
57 Ariz. 383. 

Ark.—Stueart Wholesale Grocery Co. 
v. N. Sauer Milling Co., 143 S W.2d 
646, 201 Ark 1185. 

Ind.—Zimmerman v. Zumpfe, 33 N.E 
2d 102, 218 Ind. 476. 

Kan.—Maune v. Landowners Oil 
Ass'n, 223 P,2d 1001, 170 Kan. 18 
Md—Wilmer v. Placide, 111 A. 822, 
137 Md. 107. 

Mo.—Hutchison v. Thompson, App., 
167 SW.2d 96, transferred, see. 
Sup., 176 S.W.2d 903. 

Tex.—Chalmers v. Kimbrough, Civ. 
App., 227 S W.2d 616—Beggs v. 
Brooker. Civ.App., 79 S.W.2d 642, 
affirmed Beggs v. Fite, 106 S.W.2d 
1039. 130 Tex. 46. 

Au appellate court may go to its 
prior deolsioiLs for the law that is 
applicable to or determinative of 
the question of law under review. 
Tex.—Victory v. State, 158 S.W.2d 
760, 138 Tex. 285. 

The appellate court has no obll- 
gatloo. to make a search of the rec¬ 
ords on a former appeal to prevent 
the dismissal of an appeal. 

La.—Zimmerman v. Zumpfe, 88 N.E. 
2d 102, 218 Ind. 476. 

V&der court rules 

La. —Succession of Marion, 164 So. 
626, 183 La. 680. 
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Judicial notice of own records see 
Evidence 8 60. 

37. Ala.—Jobe-Hose Jewelry Co. v. 
City of Birmingham, 178 So. 215, 
236 Ala. 178. 

Ariz.—Engle v. Scott, 114 P.2d 236, 
57 Ariz. 888. 

Ark,—Stueart Wholesale Grocery Co. 
V. N. Sauer Milling Co., 143 S.W. 
2d 546, 201 Ark. 1186. 

Cal.—Provident Land Corp, v. Bart¬ 
lett. 166 P.2d 469, 72 C.A.2d 672. 
Kan.—Lee v. Beuttel. 223 P.2d 692, 
170 Kan. 54—In re Doyle's Estate, 
108 P 2d 62, 152 Kan. 23. 

Ky.—Fitch V. Kentucky-Tennessee 
Light & Power Co., 216 S.W.2d 91, 
808 Ky. 662—Williams v. Board of 
Education of Paintsvllle, 119 S.W. 
2d 642, 274 Ky. 624—Saunders v. 
Lincoln County Board of Educa¬ 
tion. 117 S.W.2d 914, 273 Ky. 701. 
La.—^McCoy v. Arkansas Natural 
Gas Corp.p 190 So. 891. 198 La. 238. 

Aucoin V. Aucoin, App, 34 So.2d 
819—^Walker v. Fontenot, App., 22 
So.2d 127—Serpas v. Trebucq, 
App., 1 So.2d 346, rehearing re¬ 
fused 1 So.2d 705. 

Mo.—Missouri Dlst. Telegraph Co. v. 
Southwestern Bell Telephone Co., 
93 S.W.2d 19. 338 Mo. 692. 

Knorp V. Thompson, App., 167 
S.W.2d 105, transferred 176 S.W. 
2d 889, 362 Mo. 44—Hutchison v. 
Thompson, App., 167 S.W.2d 96, 
transferred, see, Sup., 176 S.W.2d 
903. 

NC.—Current v. Webb. 17 S.E.2d 
614, 220 N.C. 426. 

Ohio.—State v. Vaughn, 10 N.E.2d 
170. 56 Ohio App. 145. 

SC—Long v. Carolina Baking Co., 

8 S.E.2d 826, 193 SC. 226. 

Tenn.—Carmack v. Fidelity-Bankers 
Trust Co., 177 S.W.2d 361, 180 
Tenn. 571. 

Tex—National Aid Life of Okla¬ 
homa City, Okl., V. Alexander, Civ. 
App., 144 S W.2d 377. 

Va—Vance v. Davis, 80 S.E.2d 896, 
196 Va. 780. 

Wis—Langcn v. Borkowskl, 206 
N.W. 181, 188 Wis. 277, 43 A.L.R, 
622. 

4 C.J. p 676 notes 66, 68. 

Amonut of rsooTsry 

(1) In determining whether a ver¬ 
dict was excessive the court may 
consider the amount of the verdict 
and the ruling thereon at a former 
trial or in a similar case. 

Cal.—McNeil v. East Bay St. Rys., 
82 P.2d 698, 220 C. 691. 

Osrowitz V. Market Inv. Co., 104 
P.2d 681, 40 C.A.2d 179—Flynn v. 
Kumamoto. 72 P.2d 248, 22 C.A.2d 
607. 
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Where the record of another case’* or the record | made in a prior trial of the same case”*’ has been 


Ill —flehaffner ▼. B. ft W. Auto Bale* 
Co., 68 N.E.2d 818, 821 Ill.App. 682. 

H. Kreaa ft Co. v. Sharp, 
181 So. 412, 169 MIsb. 283. 

Mo—Dodd V. MlBBOUPl-KansaB-Texas 
R. Co., 198 S.W.2d 906. 854 Mo. 
1206. 

Okl.—Oklahoma Ry. Co. v. Strong, 
226 P.2d 960, 204 Okl. 42. 
jlX —Merrill v. Atwood, 186 A. 402, 
48 R.I. 72. 

Tex.—Gillette Motor Tranap. Co. v. 
Whltfleld. Civ.App., 197 S.W.2d 167. 
affirmed 200 S.W.2d 624, 146 Tex. 
671—De Witt V. Republic Nat. 
Bank of Dallas, Civ.App., 168 S.W. 
2d 710. 

-VVyo.—Worth v. Worth, 68 P.2d 881, 
61 Wyo. 488. 

(2) On appeal In an action to re¬ 
cover the amount of a judgment, 
affirmed by the court of last resort 
of a Bister state, which the present 
plaintiff was compelled to pay, the 
court may examine the opinion in 
the former case to ascertain the 
amount of recovery and the grounds 
on which liability was predicated. 
Ky.—Louisville ft N. R. Co. v. South¬ 
ern Ry. Co., 36 S.W.2d 20. 237 Ky. 
618. 

Vindlng on same qneBtion of fact 

Where the principal witness for 
plaintiff sued separately for injuries 
received in the same automobile ac¬ 
cident and the evidence in the two 
cases was substantially the same, 
the judgment and finding in the first 
case on a disputed question of fact, 
although not before the court, should 
be taken into consideration. 

La—Schatz v. Kehoe, 131 So. 66, 15 
La.App. 9. 

Invalidity of trust 

The court may affirm a judgment 
in favor of garnishees on its Judicial 
knowledge of its own decree holding 
Invalid a will creating the trust fund 
or estate sought to bo garnisheed. 
Tex.—Beggs v. Brooker, Civ.App., 
79 S.W.2d 642. 

ZiiablUty on not# 

The supreme court’s opinion in a 
former action against a corporation 
on a note must be looked to in de¬ 
termining whether the reason stated 
therein is sufficient to decide the 
liability of an officer sued on the 
note. 

La.—>A. Lorenzo Co. v. Wilbert, 116 
Bo. 476. 166 La. 247, 

Ziaw of oaso 

(1) In applying the rule known 
as the “law of the case” aa deter¬ 
mined by intermediate appellate 
court on first appeal, supreme court 
may examine the records of the for¬ 
mer appeal and opinion of appellate 
court. 

Ind.—^Dickason v. Dickason, 40 N.E. 
2d 966, 219 Ind. 688. 


(2) To ascertain what facts were i 
before supreme court on former ap¬ 
peal and to what extent decision 
there made became law of case, an 
intermediate appellate court, on sub¬ 
sequent appeal, can look to record in 
prior case 

Ind.—Automobile Underwriters v. 
Rich, 64 N.E.2d 306. 

Matters adjudicated 

(1) The record or opinion on a 
former appeal may be examined to 
ascertain what facta and questions 
or issues were before the court and 
what was adjudicated and settled. 
Ala.—Griffin v. Proctor, 14 So. 2d 116. 

244 Ala. 687—Crossland v. First 
NaL Bank, 172 So. 266, 233 Ala. 
432. 

Fla.—Rogers v. State ex reL Bd. of 
Public Instruction of Alachua 
County. 23 So.2d 164, 166 Fla. 161 
Neb.—Yeggy v. Fidelity Reserve Co., 
226 NW. 444. 118 Neb. 792. 

Okl —Gourley v. Jackson, 286 P. 84, 
142 Okl. 74. 

4 C.J. p 674 note 63. 

(2) Even the briefs on exceptions 
in a former case between the same 
parties and involving the same ques¬ 
tion may be referred to for the pur¬ 
pose of ascertaining what the issues 
were and what was adjudicated, par¬ 
ticularly in an action or proceeding, 
such aa one to probate an instru¬ 
ment as part of a will, wherein there 
are no pleadings from which the 
issues may be determined. 

R.I—Merrill v. Atwood, 136 A. 402, 
48 R.I. 72. 

The judgmeut roll in a court of 
record showing a judgment in a 
prior action may be considered by 
the appellate court although not part 
of the record on appeal. 

N.Y.—Larme Estates v. Omnichrome 
Corp„ 294 N Y.S. 861. 250 App.Dlv 
538, affirmed 10 N.E.2d 793. 275 
N.Y. 426, reargument denied 12 
N,E.2d 682, 276 N.Y. 673. 

On appeal in action to rsopsn judg¬ 
ment, the record on appeal in the 
former case may be considered. 

Tex.—Lee v. British ft American 
Mortgage Co., Civ.App., 200 S W. 
430, dismissed for want of juris¬ 
diction. 

Other appeals from same judgment 

In determining an executor's ap¬ 
peal from a probate court's judg¬ 
ment, the appellate court may con¬ 
sider a more extensive record in an 
appeal by others from the same 
Judgment. 

Cal.—In re Barrelro's Estate, 14 P« 
2d 786, 126 C.A. 762. 

Intermediate appellate court may 

look to opinion of court of last re¬ 
sort on prior appeal to determine 
what it intended to be adjudged. 

757 


Tenn.—^Hull v. Vaughn, 184 B.W.8d 
206, 28 Tenn.App. 448. 
Unoonstltutlonallty of statute 
The supreme court sua sponte will 
take notice that an act, on which 
plaintiff relies, was declared uncon¬ 
stitutional in a prior case. 

S.C.—Atlantic Bank ft Trust Co. v, 
Neeley, 169 S.E. 495, 161 S.C. 72. 
Cases heard and submitted together 
Where two suits against the same 
defendant were not consolidated in 
the sense of being fused, but were 
heard together before the same 
master and his report was filed in 
each case at the same time and 
cases were submitted together on 
briefs in appellate court, appellate 
court would not, in dealing with one 
case, ignore altogether the proceed¬ 
ings in the other. 

Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., 20 
N.E.2d 1, 302 Mass. 613, 124 A.L.R. 
1264. 

Oases oonneoted with reeelvership 

On appeal in a receivership case, 
the court may consider facts shown 
by records of former cases in con¬ 
nection with the receivership. 

Md.—Barber Asphalt Paving Co. v. 
Poe, 116 A. 24, 189 Md. 332. 

38. Arlz.—^Noonan v. Montgomery, 
209 P. 302, 24 Ariz. 311, 26 A.L.R. 
1261. 

Cal.—Bank of America Nat. Trust 
ft Savings Ass’n v. Feig, 68 P.2d 
986, 21 C.A.2d 247. 

Tex.—Anderson v. Schmoker, Civ. 
App., 114 S.W.2d 292, error dis¬ 
missed. 

Matters not strlotly part of record 

Where Judgment was recovered 
against insured for injuries sus¬ 
tained in automobile collision, in- 
j surer, who had issued liability policy 
I to insured, brought equity suit to 
annul the policy, which suit was 
dismissed, and insured’s judgment 
creditors brought action against in¬ 
surer on policy, conclusions of the 
vice chancellor in equity suit which 
were not strictly a part of the chan¬ 
cery record, but which were submit¬ 
ted by the parties in the action 
against Insurer, were required to be 
taken at their face value on appeal 
in the last action. 

N.J.—Nuzzl V. U. S. Cas. Co., 1 A.2d 
890, 121 N.J.Law 249. 

38.5 Or.—Pritchard v. Terrill, 322 
P.2d 662, 189 Or. 662, 26 A.L.R.2d 
358. 

Vt.—Proulx V. Parrow, 66 A.2d 628, 
115 Vt. 282. 

When a case is submitted for de- 
mlnation by the trial judge on the 
record made in a former trial, the 
record In the former trial may be 
considered on appeal. 
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introduced in evidence axid is part of the record on 
appeal it may be considered on appeal. However, 
everything concerning a companion case presented 
by the record but not argued will be disregarded.*®*^® 
Where the petition to which a demurrer was sus¬ 
tained made no reference to a previous action 
brought by plaintiffs predecessor in office against 
the same defendant, the question whether the previ¬ 
ous action was sufficient to prevent the running of 
the statute of limitations cannot be considered on 
appeal, although the pleadings in that action were 
copied in the record.** 

On request or consent of counsel of both parties, 
and when necessary to a just determination, the 
court may consider the briefs and records in other 
cases.^® Where the parties have agreed that the 
evidence in another suit, so far as competent and 
relevant, may be used, such evidence, when irrele¬ 
vant and incompetent in the present suit, will not be 
considered on appeal.^^ 


5 C-XS. 

§ 1482. —~ Pleadings and Bulingi Thereon 

a. Pleadings 

b. Grounds of demurrer 

c. Exhibits, bill of particulars, or sup¬ 

porting affidavits 

d. Other matters 

a. Pleadings 

(1) Nature of decision under review 

(2) Regularity and continuance of plead¬ 

ing 

(1) Nature of Decision under Review 

Tha nature of the decialon to be reviewed is of major 
importance in determining whether the reviewing court 
will consider all of the pleadinga or only one pleading or 
parte thereof. 

If there is uncertainty as to what was decided,^* 
or whether a particular issue was before the trial 
court,^* ® resort may be had to the pleadings. 

Ordinarily the appellate court, in passing on the 
sufficiency of a pleading, can resort to nothing but 
the allegations therein ;^* but in passing on the pro- 


Ga.—Smallwood ▼. Boney, 48 S.E.2d 
728. 204 Ga. 89. 

88.10 Me.—^United Feldspar & Min¬ 
erals Corp. V. Bumpus, 88 A.2d 164, 
141 Me. 7. 

88 . Mo.—^Bennett v. Ltohman, 288 
S.W. 792, 292 Mo. 477. 

40 . Colo.—Ellis V. Moses. 230 P. 
802, 76 Colo. 214. 

SttpeOatioa for ooasolldaSloiL 
Where parties to a pending case 
after a previous ease against de¬ 
fendant had been tried and before 
defendant had sought review had 
stipulated for consolidation of the 
cases for disposition, and that noth¬ 
ing could be done in the pending 
case which could not be done in 
the previous case, supreme court 
would determine issues presented by 
defendant’s appeal of pending case 
as though what had been done pend¬ 
ing case had been done in the pre¬ 
vious case and that case retried. 
Colo.—City and County of Denver 
V. Stimfacia, 129 P.2d 674, 110 Colo. 
14. 

41 . Ky.—^McCormick v. Security 
Trust C6. of Lexington, 211 S.W. 
196, 184 Ky. 26. 

48 . Ala.—Alabama, T. de N. By. Co. 
V. Aliceville Lumber Co., 74 Bo. 
441, 199 Ala. 391. | 

Ind.—Faultless Caster Corp. y. Unit- | 
ed Elec.. Radio & Mach. Workers 
of America, CIO, Local 813, 86 N.B. 
2d 708, 119 Ind.App. 330. 
Xowa.^Amund8on v. Kletzing-Mc- 
LattSklln Memorial Foundation 
College, 78 N.W.2d 114. j 


La.—Kllbourne v. Rosea, App., 19 
So.2d 279. 

Mo.—Frank v. Myers, 109 S.W.2d 64, 
232 Mo.App. 681. 

Za absenLoe of uaoertalntj in judg¬ 
ment resort must be had to it and 
not pleadings to determine matters 
litigated and adjudicated. 

Iowa.—Miller v. Incorporated Town 
of Milford, 276 N.W. 826, 224 Iowa 
753, 114 A.L.R. 1423. 

Rature or theory of aetioa 

(1) In determining theory of an 
action, appellate court will examine 
pleadings 

Ind —Swisher v. Keeler. 117 N.E.2d 
750, 124 Ind.App. 352—Morgan v. 
Sparling, 115 N.E.2d 614, 124 Ind. 
App. 310. 

(2) Where it becomes necessary 
to determine nature of cause, court 
will consider not only pleadings but 
construction given pleadings by par¬ 
ties and by trial court as shown by 
theory on which they tried case. 
Mo.—Oliver Cadillac Co. v. Rosen¬ 
berg, App., 179 S.W.2d 476. 

48.5 Mich —Ottawa Shores Home 
Owners Ass’n v. Lechlak, 78 N.W. 
2d 840, 344 Mich. 866. 

43. Cal.—^Dragna v. White, 289 P.2d 
428, 46 C.2d 469. 

Dias V. California Employment 
Stabilization Commission, 248 P.2d 
4J7. 113 C.A,2d 374—Shattuck v. 
Chase. 196 P.2d 476, 86 CA..2d 810 
—Hilton V. Reed, 116 P.2d 08, 46 
C.A. 449. 

Fla.—^Hamilton v. Flowers, 183 So. 
811, 184 Fla. 828. 

Ga.—Gay v. Sylvania Cent. R. Co., 63 
S.E.2d 718, 79 Ga.App. 862. 
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Ill.—Rossman v. Chapman, 87 N.E 2d 
911, 312 Ill.App 185—Klein v. 

Rees, 10 NE.2d 850, 292 Ill.App. 1 
—E. J Albrecht Co. v. Fidelity & 
Cas. Co. of New York, 7 N.E.2d 
626, 289 Ill App. 606. 

Ind.—Lautenschlager v. Wolgamott, 
137 N.E. 781, 80 Ind.App. 198— 
Henry v. Knight, 122 N.E. 676, 74 
Ind App 662. 

Iowa—Bishop v. Middle States Util¬ 
ities Co of Delaware, 282 N.W. 
305. 226 Iowa 941. 

Kan—^Whitaker v. Douglas, 277 P. 

2d 641, 177 Kan. 154. 

La.—Ane v. Ane, 72 So.2d 486, 226 
La. 222. 

Kennedy v. Johnson Lumber Co., 
App., 33 So.2d 658—Hantel v. Serv¬ 
ice Drayage Co., App., 177 So. 426. 
Mich.—Marshall v. Ullmann, 66 N.W. 

2d 731, 335 Mich. 66. 

Mo.—Hudson v. Jones, App., 278 S. 
W.2d 799. 

N.T.—Baumann v. Baumann, 226 
N.Y.S. 676, 222 App.Div. 460. 
N.C.—Holland v. Whittington, 1 S. 

B.2d 813, 216 N.C. 330, 

Ohio.—Brawner v. Welfare Finance 
Corp., App., 104 N.E.2d 203—Ma¬ 
son v. City of Cincinnati, 102 N.E. 
2d 740, 94 Ohio App. 622—Huff¬ 
man v. City of Columbus, App., 
61 N.E.2d 410. 

Pa.—Thomas v. Thomas Flexible 
Coupling Co., 46 A.2d 212, 363 Pa. 
691. 

S.C.—Four County Agricultural 
Credit Corp. v. Matthews, 18 S.E. 
2 d 602, 199 S.C. 71. 

Tex.—State v. Arkansas Fuel Oil 
Co., Civ.App., 268 S.W.2d 811, re¬ 
versed on other grounds 280 S.W. 
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priety or iuScicncy of a cross pleading the court 
may, for good treasons, consider its allegations in 
connection with the pleadings of the adverse party>^ 
In reviewing a ruling on a demurrer, or a dis¬ 


missal following the sustaining of a demurrer, the 
court will consider only the allegations of the plead¬ 
ing demurred to^^ and not other pleadings of the 
same party^* or pleadings of the adverse party>^ 


Sd 72S. 114 Tsz. 171—Jonas v. 
Burks, Clv^pp., 18S 8.W.Sd 281. 

4 C.J. p 676 note 6S. 

Statement of Sffreed faots con¬ 
tained In record may not be exam¬ 
ined In determlnlnff the sufficiency 
of the alleaatione in the petition. 
Mass.—Touna v. Town of Westport. 
20 N.E.2d 404. 802 Mass. 697. 

Vot allegations of theory of re¬ 
covery but allegations of facts gov¬ 
ern appellate court's determination 
of parties’ rights on appeal from 
Judgment dismissing action. 

Tex.—Moore v. City of Beaumont. 
Clv.App.. 196 S.W.2d 968, affirmed 
202 S.W.2d 448. 146 Tex. 46. 
irnverlfled pleadings 

(1) Lack of verification of a 
pleading may preclude considera¬ 
tion of It by the reviewing court. 
Kan.—Smith v. Jones, 67 P.2d 606. 

146 Kan. 892. 

(2) So, where motion to set aside 
sale of real estate under special 
execution In foreclosure of mort¬ 
gage was not verified or supported 
by evidence, its allegations could not 
be considered except where support¬ 
ed by record. 

Arls.—Mosher v. Young. 72 P.2d 682, 
60 Ariz. 389. 

AU parts of the pleading must be 
considered in determining whether 
motion to make pleading definite and 
certain was improperly overruled. 
Kan.—Clark v. Meyers. 244 P.2d 217. 
173 Kan. 96. 

Ooaolnelons of law contained in 
pleading are required to be Ig¬ 
nored and only well-pleaded facts 
may be considered. 

La.—Graham v. American Employ¬ 
ers' Ins. Co of Boston. Mass.. 
App., 171 So. 471. 

Mo.—Hudson V. Jones, App.. 278 S. 
W2d 799. 

Zmmatsrlal matter will be disre¬ 
garded. 

Tex.—Hall v. Rawls. Clv.App., 188 
S.W.2d 807. refused for want of 
merit. 

4i. Cal.—Mahan v. Millar, 206 P. 
67. 66 C.A. 280. 

Tex.—Harbin v. Hood, Civ.App.. 286 
S.W 838. 

45. Ala.—Gaines v. Patterson. 79 So. 
2d 66. 262 Ala. 898—Mitchell v. 
Jewish Progressive Club, 43 So. 2d 
529, 26S Ala. 196, 20 A.L.R.2d 339— 
Kelly V. Kelly. 86 So.2d 686. 260 
Ala. 664. 

Arlz.—State v. Barnum. 118 P.2d 
1097. 68 Arts. 221. 

Cal.—^Wohlgemuth v. Meyer. 298 P. 
Id 816. 139 C.A.2d 826—Merchants 
los 4k Cold Storage Co. v. Globe 


Brewing Co.. 167 P.2d 608, 78 G.A. 
2d 828—Hilton ▼. Reed. 116 P.2d 
98. 46 C.A. 449—San Juan Gold Co 

V. San Juan Ridge Mut. Water 
Ass’n, 98 P.2d 682, 84 C.A.2d 169— 
Alphonzo E. Bell Corp. v. Bell 
View Oil Syndicate. 76 P.2d 167, 24 
C.A 2d 687, followed in 76 P.2d 166. 
24 C.A.2d 746, 76 P.2d 166. 76 P.2d 
166, 24 C.A.2d 747. and 76 P.2d 166. 
24 C.A.2d 748—Johnson v. Sun 
Realty Co.. 82 P.2d 393, 188 C.A. 
296. 

Colo.—^Wilder v. Colorado Motor Fi¬ 
nance Co., 244 P. 696. 79 Colo. 97 
Ga.—City of Eatonton v. Peck, 64 S. 
E 2d 61, 207 Ga. 706—Dowdy v. 
Dowdy. 199 SB. 191. 187 Ga. 26— 
Southern Cotton Oil Co. v. Mer¬ 
chants’ & Citizens’ Bank. 176 S.E. 
892. 179 Ga. 666. 

Loudermilk v. Terrell, 86 S.E.2d 
926. 73 Ga.App. 194. 

Ill.—Sheaff V. Splndler, 171 N.B. 682, 
339 Ill. 540. 

Ind.—Terre Haute Union Transfer 
& Storage Co. v. Pickett. 16 N.B. 
2d 766, 106 Ind App. 82. rehearing 
denied 16 N.E 2d 778, 106 Ind App. 
82. 

Iowa—Bishop V. Middle States Utili¬ 
ties Co. of Delaware. 282 N.W. 805. 
226 Iowa 941. 

Kan —Guthrie v. Powell, 290 P.2d 
834. 178 Kan. 687—Billups v. 

American Sur. Co.. 228 P.2d 731. 
170 Kan 666. 

Ky—City of Newport v. Rawlings. 
168 S.W.2d 12, 289 Ky. 203—An¬ 
derson V. Reconstruction Finance 
Corp., 136 S.W.2d 741. 281 Ky. 631 
—Foley V. Givens, 126 S.W.2d 1128. 
277 Ky. 684—Johnson County v. 
Meek. 124 S W 2d 1024. 276 Ky. 666 
Mass —Gabriel v. Borowy, 85 N.E 2d 
435. 324 Mass. 231—Siegel v. Knott. 
65 NE2d 889, 316 Mass. 626. 

Miss.—State v. Southern Pine Co., 88 
So.2d 442. 205 Miss. 80->Reed v. 
Reed. 19 So.2d 745. 197 Miss. 261— 
Metropolitan Life Ins. Co. v. Per¬ 
rin, 183 So. 917, 184 Miss. 249. 

Mo.—Public Service Commission v. 
Kansas City Power ft Light Co.. 31 
SW.2d 67. 826 Mo. 1217. 

Hedrick v. Wright, App. 191 S. 
W 2d 372—Geltz v. Blank. App . 108 
S.W 2d 106C—Ollver-Flnnle Co. v. 
Ozark Mountain Canning Co.. App.. 
101 S.W,2d 89—^Lorberg v. Jaynes. 
App., 298 S.W. 1069—Frazier v. 
City of Rockport, 202 S.W. 266, 
199 Mo.App. 80. 

Mont.—^Heiser v. Severy, 168 P.2d 
601. 117 Mont. 106, 160 A.L.R. 819. 
Neb.—Patterson v. Morehead, 161 N. 

W. 273, 100 Neb. 760. 

N.Y.—Grcenhill v. Delano, 164 N.Y.S. 
617, 198 App.Div. 848. 
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N C.—Foust V. City of Durham. 7t 
SB.2d 619, 239 N.C. 306—Barber v. 
Wooten. 66 S E 2d 690, 284 N.C. 
107—Cummings v. Dunning, 186 
SE 653. 210 N.C. 166—Pittsburgh 
Plate Glass Co. v. Hotel Corpora^ 
tlon, 147 S.E. 681, 197 N.C. 10— 
Salisbury Morris Plan Co. v. Mc- 
Canless. 136 S E. 871. 193 N.C. 200. 
Ohio.—Federal Ins. Co. v. Interna¬ 
tional Harvester Co.. 108 N.E.2d 
362, 91 Ohio App. 369—Village of 
Bay v. U S. Fidelity ft Guaranty 
Co.. 156 N.E. 227, 24 Ohio App. 78. 
Or.—Spence v. Watson. 186 P.2d 786, 
182 Or. 238—Griffith v. Hanford. 
128 P2d 947, 169 Or. 861. 

Pa —Caskle v. Philadelphia Rapid 
Transit Co.. 184 A. 17, 821 Pa. 167, 
S.C.—Matthews v. Montgomery, 7 S. 

E.2d 841. 198 S.C. 118. 

Wls.—Bradstrom v. Lasker Jewelers, 
48 N.W.2d 490, 259 Wis. 866. 
Wyo.—Burne v. Bume, 824 P,2d 178, 
67 Wyo. 314. 

4 C.J. p 676 note 68. 

Petition as whole examined 

(1) On appeal from order over¬ 
ruling demurrers to petition, supreme 
court was required to examine the 
petition as a whole. 

Minn.—In re Hedberg-Freidhelm ft 
Co.. 47 N.W.2d 424, 288 Minn. 684. 

(2) So. where genera] demurrer 
has been sustained and order does 
not disclose deficiency of pleading to 
which the demurrer is leveled, court 
on appeal must view petition as a 
whole in determining whether it 
states a cause of action. 

Tex—Renegar v. Fort Worth Trans¬ 
it Co.. Clv.App., 143 S.W.2d 443. 
Complaint and hill of partionlars ax 
entity 

Where bill of particulars was 
served in determining demurrer to 
complaint, supreme court reviewed 
complaint and bill of particulars as 
an entity. 

ND.—Roethke v. North Dakota Tax¬ 
payers Ass’n, 10 N.W.2d 738, 72 N. 
D. 658. 

Oonolnslons of law contained in 
the pleading demurred to may be ex¬ 
cluded from consideration. 

Ind —State ex rel. Penrod v. French. 
61 NE.2d 868, 222 Ind. 145, 149 
ALR 1084. 

46. Ky.—^Foley v. Givens. 126 S.W. 

2d 1128, 277 Ky. 684. 

Mo—Everett v. Glenn. 86 S.W.2d 
652, 225 Mo.App. 921. 

S.C—Matthews v. Montgomery, 7 S. 

E 2d 841, 193 S.C. 118. 

Tex—^Pirst Nat. Bank v. Boyd. Civ. 
App., 76 S.W.8d 928. 


47. Ala.—Wood, Wire ft Hstal 
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Where the demurrer is to the bill or complaint only, 
the facts well pleaded as grounds for recovery will 
be considered,^* along with any additional facts of 
which the court must take judicial notice.^® * 

Where only one of several paragraphs of the 
pleading was submitted to the jury, which returned 
a verdict for plaintiff, it is improper to consider 
the other paragraphs.^® 

On appeal only from a judgment in favor of one 
defendant, allegations against another defendant 
may be considered only in so far as they will enable 


the court to pass on the judgment brought up for re* 
view.*® The allegations in the petition or com¬ 
plaint are to be considered in determining a ques* 
tion of limitation.*! 

On appeal from an order denying a motion for 
change of venue or overruling a plea of privilege, 
the court will not consider a proposed answer 
and it will look to the petition merely to determine 
the legal nature or character of the suit.** 

On the other hand, all the pleadings may be looked 
to and considered on appeal from the judgment,®* 


Iiathers Intern. I^ocal No. 216 v. 
Brown A Root. 63 So.2d 372, 258 
Ala. 430~-<Screws v. Williams. 161 
So. 463, 230 Ala. 392—Jasper Land 
Co. V. City of Jasper, 127 So. 210, 
220 Ala. 639. 

Qa.—Cheatham ▼. Palmer. 18 S.E. 
2d 674, 191 Ga. 617—Mathews t. 
Fort Valley Cotton Mills. 176 S.E. 
605, 179 Ga. 580. 

Ill.—Anderson v. Pettigrew Foundry 
Co., 17 N.E2d 60. 297 Ill App. 14. 
Ind.—Adams v. Holcomb, 77 N.B.2d 
891. 226 Ind 67 

Ky.—^Anderson v. Reconstruction Fi¬ 
nance Corp., 136 SW.2d 741. 281 
Ky. 631—Foley v. Givens, 126 S. 
W.2d 1128, 277 Ky. 684—Johnson 
County V. Meek, 124 S.W.2d 1024, 
276 Ky. 656—Combs v. Collier, 294 
S.W. 1069, 220 Ky. 246. 

La.—State v. American Ry Express 
Co., 106 So. 544, 159 La. 1001. 
Miss.—Johnson v. Hilton, 19 So 2d 
694, 197 Miss. 400. 

Or.—Griffith v, Hanford, 128 P.2d 
947, 169 Or. 361. 

Tbs allegations of a spoaklng de¬ 
murrer may not be considered by the 
reviewing court. 

Iowa.—Grimes v. Taylor, 282 N.W. 
346. 

BeviewlBg oonrt is not precluded 
ftom no^tiag the harmlessaess of any 
error in failing in effect to require I 
plaintiff to supply information 
sought by special demurrer, where 
defendant’s pleading discloses that 
the essential information is already 
in his possession notwithstanding 
the rule stated in the text. 

Ga.—Cheatham v. Palmer, 18 8.E.2d 
674, 191 Ga. 617. 

Xu Tsxas 

(1) The rule stated in the text has 
been followed. 

Tex.—^Dikes v. Springtown State 
Bank of Springtown, Civ.App., 84 
S.W.2d 644, error dismissed. 

(2) However, it has also been held 
that in determining whether the ac¬ 
tion of the trial court on a general 
demurrer constitutes reversible er¬ 
ror the pleading attacked must be 


considered in connection with the 
pleadings of the opposite party. 

Tex.—Clem Lumber Co. v. Elliott 
Lumber Co., Com.App., 254 S.W. 
935. 

Caddo Gas Co. v. Jeffries, Civ. 
App, 271 S.W. 108. 

(3) Where the petition, to which a 
general demurrer was sustained, 
merely referred to a deed in a gen¬ 
eral way and did not specifically 
plead it, but such deed was fully set 
forth in the answer and its execu¬ 
tion admitted In a supplemental pe¬ 
tition, the reviewing court is author¬ 
ized to consider it, as affecting the 
cause of action pleaded, as if it had 
been fully embodied in the petition 
Tex—Dew v. American Rio Grande 
Land & Irrigation Co., Com.App., 
25 S.W.2d 603. 

4a Ala—Kelly v. Kelly, 85 So.2d 
686, 250 Ala. 664. 

Cal —Arnold v. Universal Oil Land 
Co., 114 P2d 408, 45 C A 2d 522. 

Md—^Whitman v. Consolidated Gas, 
Electric Light & Power Co. of 
Baltimore, 129 A. 22, 148 Md. 90. 

4 C.J. p 676 note 66. 

SeduBdaat matter will be disre¬ 
garded. 

Mont.—Blering v. Ringllng, 253 P. 
872, 78 Mont. 145. 

**8arplusage" 

In considering a demurrer to peti¬ 
tion, the reviewing court was re¬ 
quired to look on matter Immaterial 
to cause of action as '‘surplusage” 
and to sustain petition, if, after 
elimination of surplusage, enough 
remained to state a cause of action. 
Mo.—Mitchell v. Health Culture Co.. 
162 S.W.2d 233, 349 Mo. 475. 

JJlsgatloiLS not transposed 
On appeal from order sustaining 
demurrer to complaint, supreme 
court cannot transpose allegations 
contained in first cause of action to 
prop up second cause of action, but 
each cause of action must be com¬ 
plete In itself and stand on its own 
bottom. 

S.C.—^Matthews v. Montgomery, 7 S. 
B.2d 841, 193 S.C. 118. 
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48.5 Cal.—Arnold v. Universal Oil 
Land Co.. 114 P.2d 408, 45 C.A.2d 
622. 

48 . Ind.—Baltimore, etc., R. Co. ▼. 
Little, 48 N.E. 862, 149 Ind. 167. 

60. La.—Aaron v. Martin, App., 167 
So. 106. 

51. N.Y.—Sumner v. Sumner, 216 
N.Y.S 389, 217 App Dlv. 163. 

Tex—Smith v. Minor, Clv.App., 60 
S.W.2d 406. 

Disoretloa in refusing to permit 
preeentatlon of claim 
Whether court In which receiver¬ 
ship was pending abused discretion 
In refusing to permit claim to be 
presented and heard after expira¬ 
tion of time fixed for presentation of 
claims was controlled by allegations 
of fact set out in claimant’s plead¬ 
ing. 

Iowa.—Headford Bros. & Hitchins 
Foundry Co. v. Associated Manu¬ 
facturers Corp. of America* 278 N. 
W. 624, 224 Iowa 1364. 

58 . N.C.—Elevens v. Kitchen Lum¬ 
ber Co., 176 S.E. 262, 207 NC. 144. 
Tex.—Burton v. Roberson, Civ. App , 
140 S,W.2d 810—Josey v. Ferguson, 
Clv.App., 130 S.W.2d 1068—Dunn 
V. Yenglin, Civ.App., 65 S.W.2d 782. 

63. Cal.—Coruccini ▼, Lambert, 248 
P.2d 467, 113 C.A.2d 486. 

Ill.—Snook V. Shaw, 43 N.E.2d 417, 
315 Ill.App. 694. 

Tenn.—Burns v. Duncan, 183 S.W. 

2d 1000, 23 Tenn.App. 374. 

Tex.—^Ware v. Poindexter Furniture 
A Carpet Co., 117 S.W.2d 420, 131 
Tex. 668. 

Republic Ins. Co. v. Highland 
Park Independent School District. 
Clv-App., 123 S.W.2d 784, error dis¬ 
missed 125 S.W.2d 270, 133 Tex. 
545—National Hotel Co. v. Motley, 
Civ.App., 128 S.W.2d 461, error dis¬ 
missed, Judgment correct—Draper 
V. Presley, Clv.App., Ill S.W.2d 
1124, error dismissed—S touts v. 
Amarillo Bank A Trust Co., Civ. 
App., 81 S.W.2d 778, error dis¬ 
missed—Republlo Ins. Ca v. Hunt- 
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in ascertaining the issues inyolved^i^^ in passing on 
exceptions presenting fundamental error, bb or on 
appeal from, or in reviewing a ruling on a motion 
for, judgment on the pleadings.^® 

Where an order appointing a receiver is not 
passed until after defendant has answered, the an¬ 
swer is considered both in the trial court and on 
appeal;®"^ but, where an injunction or receivership 
was granted or refused on the bill or petition alone 
before an answer was filed, the appeal will be deter¬ 
mined on the allegations of the bill or petition.®® 

On appeal from an order striking defenses, the 
complaint may be examined only to test the suffi¬ 
ciency of affirmative defenses stricken.®® The 
supreme court cannot examine answers to inter- 
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rogatories in order to affirm the action of the lower 
court in sustaining a motion to strike as a sham 
pleading one which is good on its face.®^ 

On appeal from a judgment of dismissal for want 
of service of process, the complaint is not properly 
before the appellate court.®l 

(2) Regularity and Continuance of Pleading 

The reviewing court will consider only those pleadings 
which have been regularly filed and preserved in the rec> 
ord and have not been abandoned, stricken, or superseded. 

The reviewing court will not consider pleadings 
which have not been properly made a part of the 
record.®® The only pleadings the court will con¬ 
sider are those on which issues were joined,®® and 
which were before the trial court at the time of the 


ley, C1V.APP.. 40 S.W.2d 881—Gulf. 
C. & S. F. Hy. Co. V. Lipahltz, Civ. 
App., 29 SW.2d 905—Donald v. 
Phillips, Clv.App., 13 S.W.2d 74— 
Webb v. Wessell. Civ.App., 178 S. 
W. 696. 

XSxoeptioiis to rule 

(1) The original petition will not 
be considered where it was dismissed 
and Judgment was rendered in an 
interpleader proceeding instituted by 
an answer in the nature of a bill of 
Interpleader. 

Mo.—Dice V. Bray, App., 191 S.W. 
1124. 

(2) Although pleaded, a statute de¬ 
claring a moratorium on Judicial 
sales will not be considered on ap¬ 
peal from a Judgment for money 
only. 

Kan —Johnson v. Gates, 41 P.2d 717, 
141 Kan 860. 

Judgment on entire record 

The answer, as well as the peti¬ 
tion, must be considered where the 
Judgment was entered on a submis¬ 
sion for final Judgment on the en¬ 
tire record. 

Ky—Duncan v. City of Lexington, 
244 SW. 60, 195 Ky. 822. 

B4. Tex.—Lido Oil Co. v. W. T. 
Waggoner Estate, Civ.App., 31 Si 
W.2d 164. 

55. Tex.—Panhandle Grain & Eleva¬ 
tor Co V. Dowlln, Civ.App., 247 
S.W. 873. 

56. Cal.—Price v. Price, 194 P.2d 
101, 86 C.A.2d 732—Bank of Amer¬ 
ica Nat, Trust & Savings Ass’n v. 
Oil Well Supply Co. of California, 
55 P.2d 885, 12 C.A.2d 265. 

Ind.—Chicago & E. I. Ry. Co. v. 
Cottrell, 178 N.E. 178, 97 Ind.App. 
202 . 

Mo.—Brotherhood of Railroad Train¬ 
men V. Adams, 6 S.W.2d 96, 222 
Mo.App. 689—Bank of Hammond 
v. Garner, App., 213 S.W. 604. 
N.Y.—Mack, Miller Candle Co. v. 
Macmillan Co., 269 N.Y.S. 88, 239 
App.Div. 788. 


Pa—Bartholomew v. Allentown Nat. 

Bank, 103 A. 954. 260 Pa. 509. 
Wash.—Merritt v. Meisenheimer, 146 
P. 370, 84 Wash. 174. 

However, it is held that on appeal 
from a Judgment for defendant ren¬ 
dered on the pleadings the court can¬ 
not consider anything outside of the 
complaint. 

Cal —Bates v. Escondido Union High 
School Dist. of San Diego County, 
24 P.2d 884. 133 C.A. 725. 

Bill of partioulan 

On appeal from Judgment on 
pleadings in determining sufUciency 
of count of complaint for broach of 
contract, court was required to read 
with such count the allegations of 
plaintiff’s bill of particulars 
N Y —May Metropolitan Corp. v. 
May Oil Burner Corp, 49 N.E 2d 
13, 290 NY. 260. 

Petition, reply and admitted allega¬ 
tions of answer 

Supreme court, in determining 
whether defendants’ motion for Judg¬ 
ment on pleadings which consisted of 
petition, answer and reply had been 
properly sustained could consider 
only well-pleaded allegations of peti¬ 
tion and reply and any allegation of 
answer admitted by reply and could 
not consider admissions made by 
plaintiff in open court. 

Kan.—^Whitaker v. Douglas, 277 P.2d 
641, 177 Kan. 154. 

Disputed factual issues will not be 
considered by appellate court in rul¬ 
ing on propriety of trial court’s ac¬ 
tion in sustaining defendants* mo¬ 
tion for Judgment on pleadings. 
Mo—Brand v. Brand, 243 S.W.2d 
981. 

Appellate court oaauot go beyond 
face of pleadings for facts on ap¬ 
peal from a Judgment and order 
dismissing complaint under rule au¬ 
thorizing Judgment on the pleadings. 

! N.Y. —Lewis v. City of Lockport, 296 
I K.Y.& 386, 261 App.Div. 169. re¬ 
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versed on other grounds 12 N.£.2d 
431, 276 N.Y. 336. 

57. Md.—Carrington v. Thomas C. 

Basshor Co., 88 A. 52, 121 Md. 71. 
68 . Ill.—Iowa-Ill inois Gas A Elec. 
Co. v. Perrlne, 114 N.B.2d 672, 861 
IlLApp. 196—Illinois Development 
Corp. V. Wuerth. 63 N.B.2d 674, 
327 Ill.App. 212—People’s Gas 

Light A Coke Co. v. Cook Lumber 
Terminal Co., 256 Ill.App. 357. 

Tex.—Myerscough v. Garrett, Civ. 
App, 45 S.W.2d 1003—Johnson v. 
Echols, Civ.App., 21 S W.2d 382— 
Collins V. Citizens’ State Bank of 
Houston, Civ.App., 241 S.W. 633— 
Thompson v. Thompson, Civ.App., 
202 S.W. 176, modified on other 
grounds, Civ.App., 203 S.W. 939— 
Hailoy v. Brooks, Civ.App.. 191 S. 
W. 781—Birchfleld v. Bourland, 
Civ.App, 187 S.W. 422. 

4 C.J. p 676 note 76. 

59. N.Y.—Richard v. American Un¬ 
ion Bank, 170 N.E. 532, 253 N.Y. 
166, 69 ALR. 667. 

60. Ind.—Nelson v. Cain, 42 Ind. 
663. 

61. N.C.—Higgs v. Sperry, etc., Co., 
61 SE. 1020, 139 N.C. 299. 

62. Minn.—Deones v. Zeches, $ N.W. 
2d 432, 212 Mmn. 260. 

Pa—Delmont Gas Coal Co. v. Dia¬ 
mond Alkali Co., 119 A. 710, 276 
Pa. 636. 

Tex—Cogdell v. Martin. Civ.App., 176 
SW2d 982—Shafer v. Swift, Civ. 
App, 266 SW. 309. 

Pleadings filed after ruling com¬ 
plained of see infra 9 1487. 

63. Cal.—^Marsh v. Lapp, 180 P. 
533, 180 C. 231. 

R.I.—Darman v. Zilch, 7 A.2d 699, 
63 R.I. 127—Ziegler v. Providence 
Biltmore Hotel Co., 196 A. 897, 69 
R.I. 326. 

Zrregular pleadlnga filed after la- 
sue Joined should be disregarded. 
Ala.—Shackelford v. King, 24 Ala. 
168. 
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ruling complained of.®*** Ordinarily the appellate 
court will not consider a pleading, or part thereof, 
or ruling relating thereto, where such pleading or 
part thereof has been stricken,®® withdrawn,®* or 
abandoned or superseded by the filing of an amend¬ 
ed pleading®® and has not been introduced in evi¬ 


dence as an admission against interest.®^ 

On the other hand, a pleading which was not chal¬ 
lenged, stricken, or amended in the lower court and 
was permitted to stay until judgment must be con¬ 
sidered, regardless of what it is called.®® Ordinari¬ 
ly an amended pleading will be considered*,®® but 


63.5 Ala.—Water Works and Sanl- 
tarr Sewer Bd. of City of Mont- 
STomery v. Campbell* 80 So.2d 250. 
262 Ala. 608. 

Ill.—Moss V. Balch* 49 K.E.2d 801. 
820 I11.APP. 1S6. 

Md.—Bouthem Md. Aar. Aee'n of 
Prince George's County v. Magrud- 
er. 81 A.2d 692, 198 Md. 274. 

64 . Colo.—Huerfano Valley Ditch 4b 
Reservoir Co. v. Hinderlider, 256 
P. 806. 81 Colo. 468. 

Lia.—Boudreaux v. Moon Oil Co.. 
App., 168 Bo. 678, followed in 168 
So. 676. 

DoparfeuxM tram rale 

(1) A complaint may be considered 
by the appellate court, although 
parte of it were stricken out and 
portions of a demurrer relating 
thereto were never properly before 
the trial court or appellate court, 
where all of the grounds of the de¬ 
murrer were fully discussed before 
the appellate court without objection. 
Conn.—^Beach v. Pisarek. 128 A. SO. 

108 Conn. 126. 

(2) Although a demurrer was sus¬ 
tain^ to certain counts in the dec¬ 
laration, they may be referred to, if 
in the record, for the purpose of 
ascertaining whether an amendment 
stated a new cause of action. 

Ill.—^Vogrin V. American Steel, etc., 
Co., 105 N.BL 888. 868 Ill. 474. 

(8) Where motion to strike de¬ 
fenses from answer was erroneously 
sustained and thereafter Judgment 
for plaintiff on face of pleadings was 
rendered, efficacy of Judgment on 
face of pleadings would be deter¬ 
mined from status of pleadings 
prior to filing motion to strika 
Lia.—Central Sav. Bank 4b Trust Co. 
T. Oil Field Supply 4b Scrap Ma¬ 
terial Co., App., 12 So.td 816, af¬ 
firmed in part and annulled in 
part on other grounds 18 Bo.Sd 
819, 802 Lsu 787. 

Where motioa to strike should 
have been granted, the appellate 
court will consider the case without 
regard to the portions of the plead¬ 
ing which should have been stricken. 
Masa—Calnan v. Guaranty Sec. Cor- 
poraUon, 171 N.BS. 830, 871 Mass. 
§ 88 . 

65 . Ala.—^Brown v. Bush, 124 So. 
800, 220 Ala. 180. 

Xnd.—Heeter v. Fleming, 87 N.B.Sd 
817, 116 Ind.APP. 644. 

66 . Ala.--^ohnson v. Fuqua, 148 So. 
488, 86 Ala App. 292, certiorari de¬ 
nied 148 So. 424, 287 Ala 76. 


Cal.—^Meyer v. State Bd. of Equaliza¬ 
tion. 267 P.2d 257, 42 C.2d 876. 

O'Melia V. Adkins. 166 P.2d 298 
78 C.A.2d 143—-Hayter v. Fulmor. 
152 P2d 746, 66 C.A.2d 564. 

Conn.—Hubert v. New York, N. H 
4b H. R. Co., 96 A. 967, 90 Conn 
261. 

Ill.—Leltch V. Sanitary Dist. of Chi¬ 
cago. 17 N.E.2d 84, 869 III. 469. 

Carey v. Funk. 64 N.E 2d 180. 
827 Ill.App. 274—Wright v. Rls- 
ser, 8 N.E 2d 966. 290 Ill.App. 676 
Ky.—Dupree v. Franklin Title 4b 
Trust Co., 114 S.W.2d 1116, 272 Ky. 
566. 

Md.—State, for Use of Whitaker, v. 
Greaves. 62 A.2d 630. 191 Md. 712— 
Board of Education of Cecil Coun¬ 
ty. to Use of International Busi¬ 
ness Machines Corp. v. Liange, 82 
A.2d €93. 182 Md. 132, followed in 
82 A.2d 695. 182 Md. 188. 

Mo.—Bowles V. Paulson. App., 105 
S W 2d 31—Moore v. Leach. App , 
14 SW.2d 21. 

Ohio.—^Warner v. Matthews, 69 N.E. 

2d 59. 79 Ohio App. 111. 

R.I.—Solomon v. Siperstein, 54 A.2d 
25. 73 R.I. 65. 

Tex.—Cook v. Williams, Civ.App , 82 
S.W 2d 244—Starnes v. Western 
Union Telegraph Co., Civ.App., 27 
S.W.2d 661—Bryan 4b Emery v 
Frick-Reld Supply Co., Civ App., 10 
SW.2d 1023. 

However, where a demurrer to the 
petition was sustained and an amend¬ 
ed petition was stricken on the 
ground that it added nothing mate¬ 
rial to the original petition, the re¬ 
viewing court will consider the suf¬ 
ficiency of the facts pleaded In both 
the petition and amendment thereof 
Iowa.—Dillard v. Van Heukelom, 200 
N.W. 567, 198 Iowa 916. 

57. Mo.—^Negbaur v. Fogel Const 
Co., App., 58 SW.2d 846. 

Or.—^Union Central Life Ina Co. v. 
La Follette, 44 P.2d 166, 150 Or. 
465. 

Prior pleadlags, latrodnoed ix awU 
dexoei are pertinent for their evi¬ 
dentiary value, although as pleadings 
they would be treated as aban¬ 
doned. 

Mo.—Liggett V. Liggett, 108 S.W.2d 
129, 841 Mo. 218. 

68 . Tex.—Rockhold v. Lutdey Tiger 
Oil Co., C1V.APP., 4 8.W.2d 1046. 
Where motioa to make eomplalxt 
more deflaite was aot passed on by 
the lower court, it will not be con¬ 
sidered by the reviewing court 
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N.M.—^McCallister v. Farmers I>e- 
velopment Co., 56 P.2d 667, 40 N.M. 
101 . 

69. Ala,—Gaines v. Patterson, 79 So. 
2d 66. 262 Ala. 898—Murphy v. City 
Nat. Bank. 98 So. 288. 210 Ala. 876. 
Cal.—O'Mella v. Adkins, 166 P.2d 
298. 78 C.A.2d 143. 

Ga—McCarthy v. Gulf Refining Co.. 

107 SE 92. 26 Ga App. 666. 

Ill.—Trust Co. of Chicago v. Salo- 
man. 88 N.E.2d 334, 338 Ill.App. 
658—Carey v. Funk, 64 N.E.2d 
180, 327 Ill App. 274—Wright v. 
Risser, 8 N.S.2d 966, 290 Ill.App. 
676. 

Ind—Sweetman v. Peru Building 4b 
Loan As8*n, 200 NE. 82, 101 Ind. 
App. 505. 

Ky.—Manchester Coal Mining Co. v. 
Smith, 5 S.W.2d 1078, 224 Ky. 
165. 

Me —Bean v. Camden Lumber 4b Fuel 
Co.. 148 A. 681, 128 Me. 645. 

Md.—Board of Education of Cecil 
County, to Use of International 
Business Machines Corp. v. Lange. 
32 A 2d 693, 182 Md. 132, followed 
in 32 A.2d 695, 182 M<L 138— 
Gallagher v. Kornblatt, 181 A. 460, 
149 Md. 804. 

Mich—Summers v. Hoffman, 69 N. 

W2d 198, 341 Mich. 686. 

Mont.—Morrison v. Concordia Fire 
Ins Co. of Milwaukee, Wls., 231 P. 
905, 72 Mont. 97. 

N.Y.—Nlrenberg v. Ritter, 285 N.Y. 
S. 88, 246 AppDlv. 837, affirmed 
4 N.B.2d 813, 272 N.Y. 680. 

N.D.—Ennis v. ReUil Merchants* 
Ass’n Mut. Fire Ina Co., 166 N.W. 
234, 33 N.D. 20. 

Okl.—Kasner v. Reynolds, 268 P.2d 
864. 

R.I.—Solomon v. Siperstein, 54 A.2d 
' 25. 73 R.I. 65. 

Tex.—Rockhold v. Lucky Tiger Oil 
Co., Civ App., 4 8W2d 1046. 
Wash.—Port of Seattle v. Fidelity 
4b Deposit Co. of Maryland, 68 P. 
2d 740, 185 Wash. 247. 
Supplementary petition considered 
La—Jackson Cookie Co. v. Burks, 
App., 46 So.2d 226. 

Original and amended pleading 
(1) Where motion to strike 
amended pleading presupposed orig¬ 
inal pleading was before court, and 
original pleading was fully set out 
in abstract of record and amended 
pleading was set out in record, 
original pleading was not required 
to be introduced in evidence as pre¬ 
requisite to appellate court to de¬ 
termine question ns to whether 
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it faa 9 been held otherwise where the amendment was 
made without leave of coort^^’ or as the trial court 
was about to rule on the merits^^ or after it had 
ruled on the matter complained or where 

the amendment was of the petition and no appear¬ 
ance was entered or process issued thereafter.^^ 

Where defendant pleaded over, after his demur¬ 
rer to the petition was overruled, the appellate court 
must treat the petition as though no demurrer had 
been filed and the only objections which may be 
considered are that it states no cause of action or 
that the lower court had no jurisdiction of the sub¬ 
ject matter.^* 

b. Grounds of Demurrer 

Ordinarily the only grounds of demurrer which will 


tm pasted on are ttioeo stated In the donufrror or aooom- 
psnylng momorandum and passed on by tho lower court. 

While it has been held that the reviewing court 
may consider a demurrer to the complaint for fail¬ 
ure to state a cause of action even though the de¬ 
murrer is filed on appeal,7**®® as a general rule, 
the reviewing court will not pass on grounds of a 
demurrer which have not been passed on by the 
lower courtOrdinarily the court will not look 
beyond the grounds or defects stated or specified in 
the demurrer or memorandum appended thereto in 
reviewing the overruling of a demurrer^® or in re¬ 
viewing the sustaining of a demurrer;'^® but in one 
jurisdiction it may do so for the purpose of up¬ 
holding the sustaining*^*^ or overruling of the de- 


■trlklng of amended pleading con¬ 
stituted error. 

Mo.—Howies T. Paulson. App.. 106 
S.W.2d Sl. 

(2) Sufficiency of original plead¬ 
ings, on which plaintiff moved for 
Judgment, held not Involved on ap¬ 
peal from Judgment for defendants, 
who filed amended answers as per¬ 
mitted by trial court, error, if any, 
being In court's action on applica¬ 
tion to amend, not denial of mo¬ 
tion for judgment. 

Cal.—Jenssen v. R. K. O. Studios, 
67 P.2d 767, 20 C.A.2d 706. 

70. Ark—Baldwin v. Brown, 266 
S.W. 976, 166 Ark, 1. 

Ohio.—Scott wood Realty Co. v. Bow¬ 
man, 163 N.B. 172, 21 Ohio App. 
244. 

XiBAVB to file motion to amend 

Where order was entered giving 
plaintiff leave to file motion to file 
an amended and supplemental com¬ 
plaint. fact that plaintiff filed such 
complaint prior to entry of order 
authorizing the filing of such com¬ 
plaint did not preclude appellate 
court from considering such com¬ 
plaint. 

III.—Trust Co. of Chicago v. Salo- 
man, 88 N.E.2d 834, 338 IllJV.pp. 
668 . 

71. Wash.—Oudmundson ▼. Com¬ 
mercial Bank & Trust Co., 244 P. 
676, 138 Wash. 356. 

71A Cal.—^Wolford v. Neustadter, 
69 P.2d 909, 21 C.A.2d 417. 

Ga.—Gregory v. Moore, 29 S.E.2d 
298. 70 Ga.App. 691. 

Consideration of matters subsequent 
to ruling complained of generally 
•ee Infra I 1487. 

A pvopoeed amendment to petition, 
which was not filed until original 
petition had been dismissed, could 
not be considered in absence of 
showing that petition had been tbt 
tnstatsd. 


Ark.—Pattlllo v. Toler, 196 S.W.2d j 
224, 210 Ark. 281. 

72. Ky,—Turner v. Mlddlesboro, 117 
S.W. 422. 

73. Mo.—Leonard v. Rosenthal- 

Sloan Millinery Co., App., 7 S.W.2d 
429. 

Pleading over as estopping party to 
allege error see infra 9 1615. 

73.50 N.C.—^Watson v. Lee County, 
31 S.E.2d 535, 224 N.C. 608. 

74. Colo.—KuUgren v. Navy Gas & 
Supply Co., 149 P.2d 653, 112 Colo. 
331. 

Fla.—^Adams v. American Agricul¬ 
tural Chemical Co., 82 So. 860, 78 
Fla. 362. 

Ga.—Ferguson v. Randolph County, 
84 S.E.2d 70. 211 Ga. 103—Ward- 
I law V. Southern Ry. Co., 88 6 E 2d 
304, 199 Ga. 97—^Tingle v. Maddox, 
198 SE. 722, 186 Ga. 757—Down¬ 
ey V. Byrd. 156 S.E. 269, 171 Ga. 
632. 72 A.LR. 346. 

Hall V. Davis, 44 S.B.2d 686, 76 
Ga.App. 819—Southeastern Grey¬ 
hound Lines v. Fisher, 84 S.E.2d 
906, 72 Ga.App. 717—Roberts v. 
Baker, 196 S.E. 104, 67 Ga.App. 
733—Niagara Sprayer A Chemical 
Co. V. Cotton States Fertilizer Co., 
173 SE. 460, 48 Ga.App. 779. 

Kan.—Connell v. Saco Oil Co., 223 
P.2d 1020, 170 Kan. 91. 

Md—Elko V. Elko, 49 A.2d 441, 187 
Md. 161, 168 A.L.R. 266. 

Mo.—School Dist. of Kansas City v. 

Smith. Ill S.W.2d 167, 842 Mo. 21. 
S.C.—^Flowers v. Price, 6 S.E.2d 760, 
192 S.C. 373. 

Wls.—Laseckl v. Kabara, 294 N.W. 

83. 235 Wls. 646, 130 A.L.R. 883. 
Appeal from interlocutory order see 
Infra 9 1496. 

Grounds of demurrer supporting de¬ 
cision see supra 9 1464 b. 

Wham both parties oa appeal 
treat oase as though grounds of de¬ 
murrer not Interposed in trial court 
had been Interposed, the reviewing 
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court will decide the case on the 

points raised on appeal even though 

not passed on by the trial court. 

Ky.—Bpley v. Bpley, 261 S.W.2d 461. 

75. Ind.—^Michigan City t. Bross- 
man, 11 N.E.2d 638, 106 Ind.App. 
269—Hammerton v. J. R. Watkins 
Medical Co., 120 N.E. 710, 68 Ind. 
App. 616—Barnum v. Rallihan, 112 
N.E. 561, 63 lnd.App. 349. 

Mo.—Gibson v. Ransdell, 188 S.W.2d 
36. 

Ohio.—Federal Ins. Co. v. Interna¬ 
tional Harvester Co., 108 N.E.2d 
862, 91 Ohio App. 869. 

4 C.J. p 676 note 64. 

73. Ala.—^American Nat. Bank A 
Trust Co. of Mobile v. Boykin, 170 
So. 87. 27 Ala.App. 249. 

Ind.—State ex rel. Davenport v. In¬ 
ternational Harvester Co., 26 N.B. 
2d 242, 216 Ind. 463. 

Dor lot V. Haskell A Barker Car 
Co., 187 N.B. 283, 79 Ind App. 636— 
Laufer v. Laufer, 112 N.E. 106, 61 
Ind.App. 608. 

Kan.—Tyler v. Common School Dlst. 
No. 76, 279 P.2d 302, 177 Kan. 887. 

Ky.—Cooper v. Ensor, 110 S.W.2d 
461, 270 Ky. 670. 

77. Ind.—Keesler v. Loy, 43 N.E.2d 
616, 220 Ind. 832—State ex reL 
Department of Financial Institu¬ 
tions V. Hardy, 30 N.E.2d 974, 218 
Ind. 79—City of Evansville v. Mad¬ 
dox, 26 N.E.2d 821, 217 Ind. 39— 
State ex rel. Davenport v. Inter¬ 
national Harvester Co., 26 N.E. 2d 
242, 216 Ind. 463—^Davis v. Davis, 
161 N.E. 134. 197 Ind. 386. 

Mlllspaugh v. Northern Indiana 
Public Service Co., 12 N.E.2d 896, 
104 Ind.App. 640—Travelers' Ins. 
Co. V. Employers' Liability Assur. 
Corporation, Limited, of London, 
England, 186 N.E. 912, 97 Ind.App. 
865—Brannan v. Kelley, 148 N.E. 
167, 83 Ind.App. 250—SUte ▼. Size- 
love, 187 N.E. 616, 88 Ind.App. 48 
—Wagner v. Treesh, 126- N.E. 242, 
71 Ind.APp. 661—Nelson v. Reldsl- 
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Where the trial court sustains certain 
grounds of demurrer and overrules other grounds 
and both parties appeal, the reviewing court will 
consider the whole demurrerJ^-^® 

e. Ezhibits, Bill of Farticnlars, or Supporting 
Affidavits 

Exhibits, a bill of partloulars, or supporting affidavits 
may bs considered for limited purposes. 

Exhibits may be considered^® to ascertain the na¬ 
ture of the cause of action*^® or in passing on the 
propriety of an order appointing a receiver,®® or of 
a ruling on a motion to join a third party,®®-® but 
not in reviewing a ruling on a demurrer®^ or where 
the exhibits contradict the allegations of the plead¬ 
ing.®® 

Supporting affidavits may be looked to on appeal 
from an interlocutory order®® or an order granting 
or denying a motion,®^ unless they deal with matters 
not material to the order or ruling complained of.®^ ® 

A bill of particulars filed in connection with the 


original declaration cannot be considered after a 
demurrer to an amended declaration has been sus¬ 
tained.®® 

d. Other Matters 

The sppsllste court will not consider rulings or objec¬ 
tions with respect to the plesdings not passed on by the 
trial court and whether evidence or other matters may 
be considered in addition to, or instead of, the pleadings 
depends on the nature of the decision under review and, 
In some Instances, on whether evidence has been Intro¬ 
duced or brought up. 

The appellate court will not consider rulings or 
objections with respect to the pleadings which were 
not passed on by the trial court,®®-®® and will not 
go outside the issues made by the pleadings to in¬ 
quire into or pass on the existence or nonexistence 
of a matter which is not properly before it and 
cannot possibly affect the questions which are prop¬ 
erly before it.®® While the appellate court may con¬ 
sider issues outside the pleadings developed at the 
trial,®®-® it may, of necessity, be restricted to a con¬ 
sideration of the pleadings where no evidence was 
heard®*^ or in cases where the evidence, if heard, was 


bach, 119 N.E. 804. 68 Ind.App, 19 
—Sonneborn v. S. F. Bowser & Co., 
116 N.E. 66, 64 Ind.App. 429— 

Grand Rapids & I. Ry. Co. v, 
Jaqua, 115 N.E. 73, 66 Ind.App 113 
—Vandalia R. Co, v. Stevens, 114 
N.E. 1001, 67 Ind.App. 238—Bar- 
num V. Rallihan, 112 N.E. 561, 63 
lnd.App. 349—Parker v. Hickman, 
111 N.E. 649. 61 lnd.App. 152. 

4 C.J. p 675 note 66. 

One ground stated was considered 
in a case where there was an affirm¬ 
ance. 

Ind.—^Murray v. Zook, 187 N.E. 890, 
205 Ind. 669, 90 A.L..R. 321. 

773 Ind—City of Evansville v, 
Maddox, 25 N.E.2d 321, 217 Ind. 39 
77.10 Tenn.—Hunt v. National Lin¬ 
en Service Corporation, 167 S.W.2d 
608, 178 Tenn. 262. 

78. N.Y.—Kress v. Village of Wat¬ 
kins Glen. 196 N.E. 19, 267 N.T. 
184. 

79. Ark.—Stucky v. Stephens, 171 
S.W. 908, 116 Ark. 672. 

80. Md.—Carrington v, Thomas C. 
Basshor Co., 88 A. 62. 121 Md. 71. 

80.5 Va.—Laburnum Const. Corp. v. 
Richmond Redevelopment & Hous¬ 
ing Authority, 66 S.E.2d 474, 192 
Vo. 727. 

81. Ga.—Dowdy v. Dowdy, 199 S.B. 
191, 187 Ga. 26. 

Miss.—Metropolitan Life Ins. Co. v. 

Perrin. 183 So. 917, 184 Miss. 249. 
Mo.—Johnston v. Grice, 199 S.W. 409, 
272 Mo. 428. 

Paper &ot appsaxlag ia transcript 
as ealilbit to ameaded plsa may not 
be oonsidered in passing on the suffi¬ 


ciency of the amended plea, al¬ 
though, as shown by the record, it 
was attached to and made a part of 
the original plea. 

Fla.—Harper v. Bronson, 139 So. 203, 
104 Fla. 76. 

82. Ark —Home Indemnity Co. of 
New York v. Bobo, 66 S.W.2d 81. 
186 Ark, 636. 

Exhibits may be exaailned only to 
ascertain contradiction 
Ky.—Illinois Cent. R. Co. v. City of 
Louisville, 60 S.W.2d 603, 249 Ky. 
219. 

83. Wash—Draper v. J. G. Robin¬ 
son Lettuce Farms, 2 P.2d 661, 164 
Wash. 8, 

W.Va,—Amherst Coal Co. v. Prock- 
ter Coal Co., 94 S.E. 146, 81 W.Va. 
292. 

84 . Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Oil Well 
Supply Co. of California, 56 P.2d 
885. 12 C.A.2d 265. 

Ind.—Gibson v. Searcy, 137 N.E. 182, 
192 Ind. 616. 

84.5 Ill.—Horn v. Illinois Cent. R. 
Co., 64 N.E 2d 574, 327 lil.App. 498. 

85. Mass.—Crohon & Roden Co. v. 
Rudnick, 122 N.E. 741, 282 Mass. 
655. 

85.50 Fla.—Jones v. Neibergall, 47 
So.2d 605—Butters v. Gowen, 189 
So. 278, 138 Fla. 250. 

Kan.—Edwards v. Solar Oil Ck»rp., 
277 P.2d 614, 177 Kan. 219. 

N.M.—McCaliister v. Farmers De¬ 
velopment Co., 65 P.2d 657, 40 N.M. 
101 . 

Va.—Bibber v. McCreary, 78 S.E.2d 
882, 194 Va. 394. 
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88. Cal.—^Weston v. Foreman, 239 
P 2d 613, 108 C.A.2d 686. 

Ill.—Horn V. Illinois Cent. R. Co. 

64 N.E.2d 674, 327 Ill.App. 498. 
Neb—Hettinger v. Pierpont, 16 N.W. 

2d 393, 145 Neb. 161. 

Tex—Houston Electric Co. v. Mont¬ 
gomery, Civ.App., 123 S W 2d 943, 
reversed on other grounds 144 S. 
W.2d 251, 136 Tex. 638—Brown 

V. Uhr, Civ.App., 187 S.W. 881. 
error refused. 

Utah—Marazzani v. U. S. Fuel Co.. 

234 P. 631, 66 Utah 123. 

Zndebtedness other than that pleaded 

Where plaintilX was the only wit¬ 
ness and his testimony was rather 
confusing, part of it Indicating that 
defendant is indebted to him other¬ 
wise than on a note, but where he 
alleged that defendant is indebted to 
him on a note, not in assumpsit for 
money had and received, the appel¬ 
late court, In passing on the question 
of defendant’s liability, is restricted 
to the allegations of the complaint. 
N.C.—Hyde v. Tatham, 167 S.E. 626. 
204 N.C. 160. 

86.5 Ky.—M. R. Kopmeyer Co. v. 
Barnes, 276 S.W.2d 21. 

87. Tex. —Shear Co. v. Stuth, Civ. 

App., 248 S.W. 168. 

4 C.J. p 676 note 74. 

Party sta&ding oa pleading after un¬ 
favorable mllng 

(1) When the pleadings ended in 
a demurrer and a ruling sustaining 
the demurrer Is being reviewed, no 
facts can be treated In the case be¬ 
yond those appearing In the plead¬ 
ings and admitted by the demurrer. 
Vt.—Schlitz v. Manufacturers’ 4k 
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not brought up for review.*® The fact that the 
lower court heard evidence cannot be considered 
where the judgment appealed from shows that 
the court abandoned the trial on the facts and 
rendered judgment on the pleadings.** On the other 
hand, the failure of plaintiff to offer any evidence 
in support of certain counts of the declaration elimi¬ 
nates such counts from consideration on appeal 
from a judgment for plaintiff.*® 

Although there is authority apparently to the 
contrary,*® * it has been held that a municipal ordi¬ 
nance which, although referred to in a pleading, 
was not set out in, or attached to, the pleading and 
was not introduced in evidence cannot be con¬ 
sidered.*^ On appeal from a judgment on the plead¬ 
ings or from a dismissal following the sustaining of 
a demurrer, the court will not consider an insur¬ 
ance policy or other paper which was not set out 
in, or attached as an exhibit to, a pleading.** How¬ 
ever, in determining whether the complaint supports 
the verdict and judgment, an insurance policy which 
was not fully pleaded but was introduced in evi¬ 
dence without objection may be considered by the 
reviewing court, not as evidence, but to aid in con¬ 
struing the complaint.** 

The construction placed on a statute by a state de¬ 
partment cannot be invoked to uphold a decree dis¬ 
missing a bill after a demurrer thereto was sus- 
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tained and plaintiff declined to amend.*^ 

Record, briefs, and opening statement In review¬ 
ing a judgment sustaining a demurrer to the com¬ 
plaint, the court may not consider asserted facts 
appearing in the “statement of the case” by counsel 
for plaintiff, but not appearing in the complaint,** 
nor may it consider or base its opinion on statements 
in a brief as to what the evidence would have shown 
if the lower court had overruled the demurrer and 
proceeded with the trial.** 

However, in reviewing a dismissal on the plead¬ 
ings and the opening of plaintiff’s counsel, the 
pleadings, together with such further facts as are 
offered to be proved, arc to be considered, unless 
objection to such proof was made on the specific 
ground that it was not admissible under the plead¬ 
ings.*'^ 

In order to determine the theory of the complaint, 
the appellate court may refer to the entire record 
and the briefs of counsel.** The reviewing court 
may look to the record to ascertain whether an or¬ 
der dismissing the petition is proper.** The entire 
record may be considered in determining whether 
error in overruling a demurrer was prejudicial^ or 
in passing on an exception, filed in the appellate 
court, of no cause or right of action.* 

Where defendant’s plea to the jurisdiction only 
inferentially alleges a service of summons in another 


Merchants' Mut. Fire Ins. Co., 119 
A. 879, 96 Vt. 353. 

(2) A party who stands on an 
overruled demurrer is as much 
bound in the appellate court by its 
admission of facts as in the court 
below. 

Mo.—Wolff V. Ward, 16 S.W. 161, 104 
Mo. 127. 

(3) Where plaintiff stood on a rul¬ 
ing unfavorable to him on defend¬ 
ant’s objection to the introduction of 
any evidence under the petition, the 
matter stands on appeal as if a 
general demurrer to the petition had 
been sustained and therefore all 
facts well pleaded in the petition 
must be taken and considered as 
true. 

Mo.—^Nokol Co. of Missouri v. Beck¬ 
er, 300 S.W. 1108, 318 Mo. 292. 
Where case was submitted on bill 
mad answer, matters not contained 
in the petition and answer cannot 
be considered on appeal, except 
where both parties admit that such 
matters are correct. 

Pa.—In re Hober’s Estate, 180 A. 
140, 118 Pa.Super. 209. 

88. Cal.—Mahan v. Millar, 206 P. 87, 
66 C.A. 280. 

Ky.—Tewmey v. Tewmey’s Assignee, 
66 S.W.2d 479, 261 Ky. 489. 


89. Cal—Co-operate Junk Co. of 
California v. Board of Police 
Com’rs of City of Los Angeles, 177 
P. 308, 38 C.A. 676. 

90. Ill.—Lamarre v. Cleveland, C., 
C. & St. L, Ry. Co., 217 IlLApp. 
296. 

90.5 Ordinance having been pleaded 
by reference to article number, ap¬ 
pellate court was held authorized to 
take cognizance of entire article in 
passing on ruling striking plea, even 
though plea emphasized only one of 
provisions of ordinance. 

Tex.—Dallas Railway & Terminal 
Co. V. Price, Civ.App., 94 S.W.2d 
884. affirmed 114 S.W.2d 859, 131 
Tex. 319. 

91. La—Humphrey v. New Orleans 
Public Service, App., 161 So. 856. 

92. Ky.—Henry v. National Ben. 
Life Ins. Co., 47 S.W.2d 516, 242 
Ky. 674. 

Miss.—Refuge Cotton Oil Co. v. 
Twin City Fire Ins. Co., 120 So. 
214, 152 Miss. 522. 

Mo.—Ounn v. Shewalter, App., 176 
S.W. 484. 

Municipal ordinance 

Mo.—^Weisberg v. Boatmen’s Bank, 
217 S.W. 85, 280 Mo. 199. 

93. Or.—^Haberly v. Farmers* Mut. 
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Fire Relief Ass’n, 293 P. 590, 136 
Or. 32. rehearing denied 294 P. 694, 
135 Or. 32. 

94t, Miss—State ex rel. Rice v. 
Louisiana Oil Corporation, 166 So. 
423, 174 Miss 585. 

95. Colo.—Borland v. John P. Sass 
Printing Co., 82 P.2d 827, 95 Colo. 
53. 

98. Cal —Stone v. Imperial Water 
Co. No. 1, 159 P. 164, 173 C. 39. 
Mo—Wolf v. Brooks, 177 S.W. 337. 

97. N.T.—Roblee v. Indian Lake, 42 
N.Y.S. 326, 11 App.Div. 436. 

98. Ind.—Carmel Natural Gas, etc., 
Co. V. Small, 47 N.B. 11. 50 N.E. 
476, 150 Ind. 427. 

Indianapolis Northern Tract. Co. 
V. Spurgeon, 78 N.E. 1116, 38 Ind. 
App. 702—Indianapolis Northern 
Tract. Co. v. Harbaugh, 78 N.E. 80, 
38 Ind.App. 115. 

99. Ky.—Cannon v. Brotherhood of 
Railroad Trainmen, 89 S.W.2d 620, 
262 Ky. 113. 

1. Ind.—Foulkes Contracting Co. v. 
Crowder, 171 N.B. 804, 93 Ind.App. 
100 . 

2 . La.—Hardy v. Rapides Parish 
School Board. App., 197 So. 162— 
Jeff coat V. Hammons, App., 160 So. 
182. 
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county, the fact of service appearing in the record 
will be considered, when his pleading is attacked for 
the first time on appeal.* 

Evidence, The appellate court cannot look to the 
evidence to determine the question as to whether 
the lower court erred in sustaining defendant’s mo¬ 
tion for judgment on answers to interrogatories.^ 
Evidence will not be considered in reviewing a rul- 
11 ^ on a demurrer and determining whether it was 
correct or erroneous;® but it may be considered in 
determining whether error in the ruling was preju¬ 
dicial or harmless* or has been obviated.^ 

Where the question of who are necessary parties 
defendant is raised by demurrer, ordinarily it is to 
be determined by reference to the allegations of the 
complaint. However, where, after the overruling 
of a demurrer made on the ground of a defect of 
parties appearing on the face of the complaint, the 
case has proceeded to trial and judgment, the ap¬ 
pellate court may properly consider not only the al¬ 
legations of the complaint but also the evidence to 
ascertain whether, by reason of any defect in parties 
defendant, the judgment is against law.® 

Where no objection to the introduction of evi¬ 
dence is made and the sufficiency of the complaint 
is first questioned by a motion for a directed verdict 
at the conclusion of plaintiffs case, it has been held 
that the reviewing court is bound to test the suffi¬ 
ciency of the complaint in the light of the evidence 
offered in support thereof.®*® 

In some jurisdictions the question, raised for the 


first time on appeal, of whether the declaration states 
a cause of action is to be determined by an inspec¬ 
tion of the declaration without reference to the evi¬ 
dence;® but in another jurisdiction both the plead¬ 
ings and the evidence are considered in deciding an 
exception, filed in the appellate court, of no cause 
of action.^® 

On appeal from an order overruling exceptions to 
a trustee’s sale, the court of appeals is not bound 
by the allegations of a bill whether they are of fact 
or conclusions of law, but may inquire into all ques¬ 
tions of law or of fact presented by the pleadings or 
evidence.i^ The evidence alone, and not the com¬ 
plaint, must be looked to in determining whether 
controverted charges have been sustained.^® On 
appeal from a judgment of the municipal court in a 
case in which the pleadings have been oral, their 
scope must be determined by the evidence rather 
than by the complaint.^® 

The court on appeal, in determining the question 
of variance between the pleadings and the proof, 
will not weigh the evidence, but will merely deter¬ 
mine whether the evidence is admissible under, and 
conforms to, the pleadings.^* On an appeal from 
the allowance of a supplemental pleading, the su¬ 
preme court will not examine the evidence except 
to ascertain whether there was an abuse of discre- 
tion.i® 

Decree. That part of a decree on demurrer which 
shows that the cause was irregularly submitted, 
without notice, for decree on the demurrer may be 
considered.^® 


3. Keb.—Stull T. PoW«U. 97 N.W. 
249. 70 Neb. 162. 

4. Ind.—Citizens* Loan & Trust Ca 
of Lebanon v. Terre Haute, 1. & E. 
Traction Co., 136 N.R 802, 79 Ind. 
App. 491. 

5. Ga.—Pope v. Barnett. 177 S.BS, 
358, 60 Ga.App. 199. 

Ind.—Terre Haute Union Transfer & 
Storage Co. v. Pickett. 16 N E 2d 
766, 106 Ind.App. 82, rehearing: de¬ 
nied 16 N.E2d 778. 106 Ind.App. 
82—Friedman v. Citizens' Natural 
Gas, Oil & Water Co.. 147 N.E. 294, 
82 Ind.App. 667. 

Ky.—^Worden v. Kennedy, 66 S.W. 
2d 329, 246 Ky. 716—^Bishop v. 
Bishop, 281 S.W. 824, 218 Ky. 70S. 
K.C.—Spake v. Pearlman, 21 S.E.2d 
881, 222 N.C. 62. 

Tex.—^Millers' Mut. Fire Ins. Co. v. 
City of Austin, CivJLpp., 210 S.W. 
826. 

S. Ind.—Fidelity A Ca& Co. of New 
York T. State ex rel. llcWhir. 82 
NJBLSd 102, 110 lnd.App. 607— 
TeiTd Haute Union Transfer A 


Storagre Co. v. Pickett, 16 N.E. 2d 
765, 106 Ind.App. 82, rehearing de¬ 
nied 16 N.E.2d 778. 106 Ind.App. 82 
—Pittsbura, C., C. A St. L. R. Co. 
V. Rushton. 148 N.E. 887, 90 Ind. 
App. 227, r^earingr denied 149 N.E. 
652, 90 Ind App. 227. 

However, testimony on issues not 
submitted cannot be relied on to 
show prejudice. 

Tex.—Exporters* A Traders' Com¬ 
press A Warehouse Co. v. Shaw, 
Civ.App., 20 S.W.2d 248. 

7. Conn.—State v. Pashall, 174 A. 
176. 118 Conn. 646—^Dombroskl v. 
Abrams, 166 A. 467, 116 Conn. 464. 

8. Cal.—Gill V. Johnson, 18 P.2d 867, 
125 C.A. 296, hearing denied. Sup., 
14 P.2d 1017, 125 C.A. 296. 

841 Ohio.—Thomas v. Foody, 7 N.B. 
2d 820, 64 Ohio App. 423. 

9. 111. —Commonwealth Electric Co. 
T. Rooney, 188 llLApp. 276. 

la La. —^Phillips ▼. Albrecht, App., 
178 So* 629—^American Firs A Ma¬ 
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rine Ins. Co. v. Seymour, App., 144 
So. 776. 

IL Md.—^Preston v. Safe Deposit, 
etc., Co., 81 A. 623. 116 Md. 211, 
Ann.Caa.l913C 976. 

18. Wash.—^Dart v. McDonald, 182 
P. 628, 107 Wash. 637. 

Xn absence of evidence of tanas of 
oontraot a party’s allegations as to 
the terms could not be considered by 
reviewing court. 

Mass.—Caggiano v. Marchegiano, 99 
N.E.2d 861, 327 Masa 674. 

13. N.T.—Greenberg v. Angerman, 
84 N.T.S. 244. 

14. Ill.—Cicero v. Bartelme, 212 HL 
256. 72 N.E. 437. 

Mich.—Formiller v. Detroit United 
R. Cos., 130 N.W. 847, 164 Mich. 
668 . 

16. S.C.—Jones v. A. H. Williams, 
77 S.m 710, 94 S.a 16. 

16. Ala.—Stuckey v. Murphy, 111 
So. 219, 224 Ala. i, 
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§ 1483. — Sutmission of Cue to Jury 

Whll« th« atithoflti^s agre# that evidanea may ba con- 
aldarad In ravlawlng a ruling on a raquaat to taka tha 
oata from tha Jury, thay divarga on tha quattiona of what 
avidanca may ba looked to and what, If any, mattara 
In addition to avidanca may ba conaldarad. 

In a few jurisdictions exceptions to a directed 
verdict bring up the entire record.i^ Also, it is said 
that the direction of a general verdict raises a ques¬ 
tion of fundamental error which requires an exam¬ 
ination of both pleadings and evidence and in 
other jurisdictions it is said that in determining 
whether or not the case was one for the jury, the 
appellate court must consider the pleadings, the con¬ 
struction placed thereon by the parties, and the 
theory on which the cause was tried.^® In still other 
jurisdictions, however, the correctness of a ruling 
on a demurrer to the evidence, a motion for non- 
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suit, a prayer or motion for a directed rerdict, or 
other request to take the case or a certain issue 
from the jury is to be determined on a considera¬ 
tion of the evidence and not of the hndings*® or of 
the pleadings,*1 unless the motion or prayer re¬ 
ferred to the pleadings.** In reviewing the over¬ 
ruling of a demurrer to the evidence, instructions 
given at plaintiffs request may be considered, not 
for the purpose of finding error therein,** but for 
the purpose of ascertaining the theory of the case 
adopted and followed by plaintiff.*^ 

There is a considerable diversity of opinion as to 
what evidence may be considered. It has been vari¬ 
ously held that; The question under review is to be 
decided on the evidence actually admitted;** all 
competent evidence offered, as well as that received, 
is to be considered;** incompetent evidence, al- 


17. Me.—Charles v. Harrlman, 118 
A- 417, 121 Me. 484—Williams v. 
Sweet, 115 A. 896. 121 Me. 118. 

Svldeaos part of ease 

On exceptions to directed verdict, 
all of the evidence is part of case, 
whether or not made so by bill of 
exceptions. 

Me.—Austin V. Inhabitants of St. Al¬ 
bans. 66 A.2d 32, 144 Me. Ill— 
Richardson v. Maine Loan & 
Building Ass'n, 12 A.2d 173, 136 
Me. 622—Bryne v. Bryne, 196 A. 
402, 136 Me. 330. 

18. Tex.—Payne v. Beaumont, Civ. 
App., 246 S.W. 94. 

19. Ky.—Plnevllle Water Co. v. 
Bradshaw, 266 S.W.2d 306. 

Mo.—Bowers v. Columbia Terminals 
Co., App., 213 S.W.2d 663—^Nelson 
v. Massman Const Co., App., 91 
S.W.2d 623, 281 Mo.App. 1. cer¬ 
tiorari denied 67 S.Ct. 82. 299 U S 
669, 81 L.Ed. 419, rehearing denied 
67 act. 114, 299 U.a 621, 81 L.Ed. 
467. 

Only ths evldeiioe and pleadings 

in record can be considered in de¬ 
termining whether trial court erred 
in granting a nonsuit. 

Ga.—Smith v. C. I. T. Corp., 26 S.E. 
2d 146, 69 Ga.App. 616. 

Besort may bs had to pltadings to 
support action of the trial court in 
directing verdict. 

Mass.—^Zarski v. Creamer, 69 N.E.2d 
704, 817 Mass. 744. 

80. Conn.—Gray v. Mossman, 99 A. 
1062, 91 Conn. 480. 

Kan.—Stegman v. Professional & 
Business Men's Life Ins. Co., 262 
P.2d 1074, 173 Kan. 744. 

Veossiltj of sxamintag nooM 
Where orders overruling motions 
for a directed verdict on ground that 
evidence did not sustain cause of 
action. It was necessary to examine 
the record to aecertain whether the 


cause of action found support in the 
evidence. 

Neb.—In re Bingaman'e Estate, 60 
N.W.2d 623. 155 Neb. 24. 

21. Colo.—L. J. Mueller Furnace Co. 
V. J. A. Battin Stove Supply Co., 
246 P. 272, 79 Colo. 418. 

Md.—Stcmbler v. Wilson. 3 A.2d 759, 
176 Md. 667—Baltimore & O. R Co 
v. Walsh, 120 A. 716, 142 Md. 230— 
Carr v. United Rys. & Electric Co 
of Baltimore. 108 A. 872, 135 Md 
307. 

Mass—Barbeau v. Buzzards Bay Gas 
Co., 31 N.E.2d 522, 308 Mass. 246. 

4 C.J. p 676 note 86. 

Question of vaziance 
On motion for a directed verdict 
not based on the pleadings, ques¬ 
tion of variance is not open on ap¬ 
peal. 

Mass.—Leigh v. Rule, 121 N.E.2d 
854, 331 Mass. 664—Brown v. 

Sandler, 106 N.E.2d 418, 829 Mass. 
763. 

22 . Md.—^Hockaday v. Schloer, 94 A. 
626, 125 Md. 677. 

4 C.J. p 676 note 79. 

Question of varianoe opsn 

In action against railroad company 
for loss of geese allegedly caused by 
negligence In transportation, defend¬ 
ant's motion for directed verdict 
based on ground that there "is no 
evidence of delay • • • in trans¬ 

portation on the defendant’s line of 
railroad, taking the case in the light 
of the plaintlirs allegation that the 
defendant accepted the shipment and 
delayed it." left open to defendant, 
under its exception to denial of mo¬ 
tion, issue of variance between dec¬ 
laration and evidence. 

Mass.—Richards v. New York, N. H. 
& H. R. Co., 102 N.E.2d 769, 828 
Mass. 204. 

28. Mo.—Bright v. 8t Louis Vitri¬ 
fied & Fire Brick Co., App., 201 
S.W. 641. 


94. Mo.—Gibson v. Texas Prudential 
Ins. Co., App., 86 8.W.2d 400. 

25. Cal.—Cullen v. Spremo, 298 P.2d 
579, 142 C.A.2d 225. 

Oa.—Smith v. C. I. T. Corp., 26 S.B. 

2d 146, 69 Ga App. 616. 

Miss.—^H. Weston Lumber Co. v. 

Hibbens, 182 So. 115, 182 Miss. 669. 
N.Y.—Middleton v. Whitrldge, 108 
N.E. 192, 213 N.Y. 499, Ann.Cas. 
1916C 856. 

4 C.J. p 676 note 84 [a] (2). 

Bvideuoe introduced at trial and 
Included in bill of exceptions 
U.S—United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A.Puerto Rico, 81 P.2d 
386, reversed on other grounds 67 
S.Ct. 54, 299 U.S. 46, 81 L Ed. 30 
Zn absence of assignment of error 
attacking admission of evidence, "we 
must accept the record as made, with 
the facts as they appear in evidence, 
whether rightfully or wrongfully ad¬ 
mitted." 

Pa.—Buehler v. U. S. Fashion Plate 
Co., 112 A. 632. 634, 269 Pa. 428. 
Belevant evidence admitted 

"Evidence, whether admitted er¬ 
roneously or not. if relevant to the 
issues Joined, must be given by the 
court the benefit of full probative 
strength." 

Cal.—Barty v. Collins, 292 P. 979, 
980, 109 C.A. 94. 

Evidence offered solely for the 
purpoee of impeaching witness for 
defendant will not be considered In 
reviewing the correctness of a ruling 
on a motion for nonsuit. 

Cal.—Bennett v. Los Angeles Tumor 
Institute, 227 P.2d 473, 102 aA.2d 
293. 

28. Colo.—^L. J. Mueller Furnace Ca 
V. J. A. Battin Stove Supply Co., 
246 P. 272, 79 Colo. 418. 

Iowa.—Coad v. Pennsylvania Ry. Co., 
176 N.W. 844, 187 Iowa 1026— 
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though admitted, should be disregarded plaintiffs 
evidence and that only should be considered the 
entire evidence should be considered, including that 
introduced by defendant as well as that introduced 
by plaintiff defendant's evidence should be con¬ 
sidered in so far as it aids plaintiffs case and dis¬ 
regarded in so far as it contradicts plaintiff's evi¬ 
dence only evidence tending to show contributory 
negligence should be considered in determining 
whether there was error in taking the issue of con¬ 
tributory negligence from the jury;3i and that 
only the evidence offered by defendant is required 
to be considered in determining whether there was 
error in refusing to submit a special issue to the 


jury, where such refusal was equivalent to a peremp¬ 
tory instruction in favor of plaintiff on such is- 
sue.1^3 Where, in an action against two or more 
defendants, a motion for dismissal or nonsuit at 
the close of plaintiff's case was denied, only the 
proof at that stage of the case should be considered 
as against a defendant who, at that time, withdrew 
from the trial or remained only to sum up on the 
evidence then adduced.33 

The evidence is not to be considered with a view 
of ascertaining whether it was legally sufficient to 
establish the facts, but only to decide whether it was 
of sufficient probative force to go to the jury.*^ In 


Martin t. Interstate Business 
Men’s Acc. Aas’n, 174 N.W. 677, 187 
Iowa 809. 

avideaoe Improperlj asoluded 

Ark.—Foran v. Wisconsin & Arkan¬ 
sas Lumber Co., 246 S.W. 848. 166 
Ark. 346. 

Oa.—^Mack v. Auffusta Belt Ry. Go., 
113 SR 66, 28 Qa.App. 816. 

Iowa.—Yocum v. Husted. 167 N.W. 
663, 186 Iowa 119. 

Mich.—Cain v. Enyon, 49 N.W.2d 72. 
331 Mich 81. 

Mo—^Adair v. Kansas City Terminal 

R. Co., 220 S.W. 920. 282 Mo. 133. 
Tex.—Keely v. Carpenter, Civ.App., 

67 aw.2d 328. 

W.Va.—Carter v. United States Coal 
& Coke Co.. 100 S.E. 405, 84 W.Va. 
624. 

87. Iowa.—Sapulpa Reflninsr Co. v 
Cedar Rapids Oil Co., 179 N.W. 168, 
190 Iowa 892. 

Okl.—^American Cas, Co. of Heading, 
Pa.. V. Oliver, 239 P.2d 1012, 205 
Okl. 639—Cockrell v, Martin, 255 
P, 1101, 124 Okl. 284—Lynn v. Mid¬ 
land Valley R. Co., 249 P. 270, 121 
Okl. 172—Thorp Oil & Specialty 
Co. V. Home Oil Redning Co, 192 
P. 673, 79 Okl. 226—Fuss v. Cocan- 
nouer, 172 P. 1077, 70 Okl. 36. 

4 C.J. p 676 note 84 [a] (1). 
Conolnsloa or ttnderstandlng of wli- 
ness 

Mo.—Davidson v. St. Louis & S. F. 
Ry. Co.. App., 207 S.W. 277, re¬ 
versed on other grounds. Sup., 229 

S. W. 786. 

Tenn.—Johnston v. Cincinnati, N. O. i 
& T. P. Ry. Co.. 240 S.W. 429. 146 
Tenn. 136. 

88. Mo.—Torbitt v. Hayes, App., 196 
S.W. 788. 

4 C.J. p 676 note 83. 

Demirrer to plalatUTs svldsBoo sns- 
talBsd 

(1) Where demurrer was sustain¬ 
ed at close of plaintilTs case, the 
appellate court must review the 
case as then made, in the light of 
the pleadings and the evidence ad¬ 
duced by plaintllf. 

Mo.—^Pfltsinger, to Use of Stotseky 


V. Shell Pipe Line Corporation, 46 
S.W.2d 966, 226 Mo.App. 861. 

(2) On appeal from an order of 
trial court sustaining a demurrer to 
plaintiff's evidence, supreme court 
would not consider matters Intro¬ 
duced as a part of defendants' evi¬ 
dence. 

Kan.—In re Bowman's Estate, 238 P. 
2d 486, 172 Kan. 17. 

Evidenoe taken on view at defend* 
ant*e request 

Evidence taken when court and 
Jury, at request of defendants in 
wrongful death action, viewed the 
scene of accident, was not a part of 
plaintiff's case, and could not be con¬ 
sidered in reviewing correctness of 
Judgment of nonsuit, nor could It 
be assumed that trial court con¬ 
sidered such evidence In ruling on 
motion. 

Cal.—Revels ▼. Southern Cal. Edison 
Co., 248 P.2d 986, 113 C.A.2d 673. 

29. Kan.—Dimon v. Carver, 283 P. 

2d 476, 178 Kan. 21. 

Me.—Brown v. Sanborn, 168 A. 865, 
131 Me. 63. 

Mo—Koehler v. Wells, 20 S.W 2d 31, 
323 Mo. 892—Meiican v. Whitlow 
Const. Co.. 278 S.W. 361. 

Rooney v. Yellow Cab & Bag¬ 
gage Co., App., 269 S.W. 669— 
Loehr v. Wells, App., 253 S.W. 
461. 

Mont.—^Beadle v. Harrison, 194 P. 
134, 68 Mont. 606. 

Or.—Barron v. Duke, 260 P. 628, 120 
Or. 181—Rae v. Hellig Theater Co., 
185 P. 909, 94 Or. 408. 

Tex.—Sprowls v. Youngblood, Civ. 
App., 23 SW.2d 879, reversed on 
other grounds Harveson v. Young¬ 
blood. Com.App.. 38 S.W.2d 781. 

4 C.J. p 676 note 84. 

Auigimisiit of srror smbraoliig all 
svidsuos 

Where the error assigned em¬ 
braces all the evidence In the case 
and the propriety of submitting the 
same to the Jury, it is proper for 
the court of appeals to search the 
record and to ascertain from the 
most favorable view of ths svl- 
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dence if any reasonable theory ex¬ 
ists, whether suggested In the argu¬ 
ments or briefs or not, on which the 
verdict can be sustained. 

D.C.—Baltimore, etc., R. Ca v, Grif¬ 
fith, 34 App.D.C. 469. 

Where defeadsats did aot staad oa 
their demurrer, any evidence which 
they introduced which could supply 
any lack in plaintiff's proof would be 
considered by reviewing court in de¬ 
termining correctness of overruling 
demurrer. 

Kan.—Strohmyer v. Ventura, 290 P. 

2d 1001, 178 Kan. 597. 

Resort to record held necessary 
Mont.—Electrical Products Consoli¬ 
dated v El Campo, Inc., 73 P 3d 
199, 106 Mont. 386. 

30. Mo—Foy V. United Rys. Co. of 
St Louis, 226 S W. 325, 205 Mo. 
App. 521—Surbeck v. Surbeck, 
App . 208 S.W. 646 

W.Va—George E. McComas & Sons 
V. Sharlow Gas Coal Co., 116 S.E. 
618, 93 W.Va. 266. 

Contradictory avideaoe adduced by 
defendant may not be weighed 
against plaintiff’s evidence for the 
purpose of determining whether the 
evidence of plaintiff was sufllclent to 
establish a cause of action. 

Neb —In re Bingaman’s Estate, 60 
N.W.2d 623. 166 Neb. 24. 

31. Ind.—City of Indianapolis ▼. 
Pell. Ill N.E. 22, 62 Ind.App. 191. 

32. Tex—Illinois Bankers' Life As- 
sur. Co. V. Garrison, Civ.App., 48 
S.W.2d 742. 

33. N.Y.—Moshier v. City of New 
York, 179 N.Y.S. 338, 190 App.Dlv. 
Ill, appeal dismissed 127 N E. 917, 
228 N.Y. 612—^Warne v. Brooklyn 
Heights R. Co., 162 N.Y.S. 466, 175 
App Div. 669. 

34. Md—McAdoo t. Hanway, 109 
A. 446, 135 Md. 666. 

Oonlilets rssolvtd la favor of party 
a—king sahmissioB 
On appeal from Judgment on 
Jury's verdict for plaintiff, appellate 
court, in testing propriety of in¬ 
struction of trial court taking Issue 
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determining whether there was a jury question, the 
conclusion of a particular witness is not binding on 
the appellate court where there are facts from which 
the jury might reasonably draw the opposite con- 
clusion.3® 

Error in failing to submit requested issues must 
be determined from the viewpoint of the possible 
findings if the issues had been submitted,^^ 

§ 1484. - Instructions and Rulings There¬ 

on 

The Inetructlone and mattere of record bearing on 
their correctneee, adequacy, and effect may be considered 
on review. 

The reviewing court may consider the instructions 
given or refused, 37 but not questions as to instruc- 
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tions not raised or passed on in the trial court,*7.5 
or as to the manner or tone of voice employed by 
the trial judge in delivering the charge.®® Where 
the number of instructions requested was so great 
as to tend to produce confusion, the appellate court 
will not examine critically those which were re¬ 
fused.®® Instructions given or refused which are 
not part of the record cannot be considered;^® and 
where it does not appear of record that appellant 
made any requests to charge, the only concern of 
the appellate court with the charge is whether the 
charge given was correct in law and adequate for 
the proper direction of the jury.^l 

Except in one jurisdiction wherein the review¬ 
ing court, in testing the charge, may not go to the 


from jury must weigh evidence and 
resolve conflicts In defendant's 
favor. 

Cal.—^\Vhlttemore v Lockheed Air¬ 
craft Corp., 161 P.2d 670. 65 C.A. 
2d 737. 

35. Iowa.—Johnson v. Doubravsky. 
163 N.W. 589. 181 Iowa 77. 

36. Tex.—Southland Greyhound 
Lines v. Gotten, 91 S.W.2d 326, 126 
Tex. 696. 

37. Ill.—Vieceli v. Cummings. 64 N. 
E 2d 717, 322 Ill.App. 669—Palmer 
V. Miller, 36 N E 2d 104, 310 Ill. 
App. 682, reversed on other 
grounds 43 N.E 2d 973, 380 111. 266. 

Md.—Bright v. Ganas, 189 A. 427, 
171 Md. 493, 109 ALU. 467. 

Mass —Buda v. Foley, 19 N.E.2d 637, 
302 Mass 411. 

Tex.—Dallas Ry. & Terminal Co. v. 
Walsh, Civ.App. 217 S.W 2d 127, 
error refused no reversible error. 

All Instructions 

(1) In determining the correctness 
of instructions given or refused, the 
appellate court will consider the en¬ 
tire charge 

Pla—Winfield v. Truitt. 70 So. 776, 
71 Fla 38 

Ga—Smith v American Oil Co., 49 
S E 2d 90, 77 Go App 463 
SC—Little v. Atlantic Coast Line 
R. Co., 46 SE2d 59, 211 SC 462— 
Levesque v. Clearwater Mfg. Co., 
41 SE2d 92. 209 S.C. 494. 

(2) The appellate court will con¬ 
sider all of the instructions together. 
Okl.—City of Drumrlght v. Ross, 297 

P. 221, 148 Okl. 48. 

Oral and spsolal charges may be 

considered. 

AJa.—Clinton Mining Co. v. Bradford, 
76 So. 74, 200 Ala. 308. 

Begnestsd instmotioa uodUled by 
trial oourt may, on appeal, be treat¬ 
ed as an instruction given by the 
oourt of its own motion. 

Mo.—^Nimmo v. Perklnson Bros. 
Const. Co., 86 S.W.2d 98. 

6 C.J.S.—49 


Purposs of oousideratioflL 

(1) A charge, although not review- 
able on appeal because not excepted 
to, may be looked to by the court to 
ascertain the precise Issues sub¬ 
mitted to the jury as the foundation 
of plaintiffs right to recover. 

S.D—Schmidt v. Carpenter, 181 N.W. 
723, 27 SD. 412, Ann Ca8.1913D 

296 and note. 

(2) The Instructions which the 
court was requested to give may be 
resorted to in determining the theory 
on which the case was tried. 

Mont —Russell v Sunburst Refining 
Co, 272 P. 998, 83 Mont. 462. 

(3) "In passing on the sufficiency 
of appellant’s objection to the court’s 
charge as submitted, we may consid¬ 
er in connection therewith appellant’s 
requested issues on the same sub¬ 
ject " 

Tex —Estes v. Davis, Civ.App, 28 
S.W 2d 666, 568, affirmed Davis v. 
Estes, Com App,, 44 S W.2d 962. 
How jury may have boustrued 
language of instruction, and not how 
a reviewing court might construe it, 
is important consideration in deter¬ 
mining propriety of a given instruc¬ 
tion. 

Miss.—Bridges v. Crapps, 68 So.2d 
364, 214 Miss. 126 

Xnstruotlaas ou behalf of snocessful 
party 

On appeal from a judgment for 
plaintiff, the correctness of the in¬ 
structions on plaintiffs behalf is to 
be tested. 

Ky—Louisville, etc., R. Co. v. Sewell, 
134 SW 162, 142 Ky. 171. 
Xustmetiou given In one action 
could not be reviewed on appeal from 
judgment rendered In other action 
where two actions were consolidated. 
Ill.—^Allied Cab Co. v. Hopkins, 60 N. 

E.2d 37, 325 IlLApp. 265. 

37.6 Iowa.—Simmering v. Hutt, 284 
N.W. 469, 226 Iowa 648. 

38. Me.—Sears v. Pomeroy, 189 A. 
460, 126 Me. 605. 

4 C.J. p 677 note 93. I 
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33. Mo.—McDonald v. Central Il¬ 
linois Const. Co.. 190 S.W. 638, 196 
Mo.App. 67. 

40. Mass.—Pizer v. Hunt, 148 N.B. 
801, 263 Mass. 321. 

An instmotlon not mentioned in 
exception may not be considered for 
purpose of exposing error in in¬ 
struction complained of where 
charge is not on its face subject to 
exception. 

Ga—Davis v. Guffey, 27 S.E.2d 689, 
196 Ga. 816. 

Paart of postea not record proper 

Where trial judge’s charge was not 
part of record proper on appeal but 
was considered as part of the postea 
to be settled in case on appeal, su¬ 
preme court would not consider ex¬ 
traneous matter brought into con¬ 
troversy concerning history of set¬ 
tlement. 

N C —Carruthers v. Atlantic A Yad¬ 
kin Ry. Co., 11 S.E.2d 167, 218 N.C. 
377. 

41, Conn.—Masl v. General Ice 
Cream Corporation, 180 A 456, 120 
Conn. 269. 

Facts hypothesized regarded 

Appellate court in determining ex¬ 
istence of error will look to facts 
hypothesized in Instruction, rather 
than to abstract propositions of law 
stated herein to learn what was sub¬ 
mitted to jury, unless abstract prop¬ 
ositions of law are actually mis¬ 
leading. 

Mo—Cramer v. Parker, App., 100 S. 
W.2d 640. 

Heading opinion in another oase 

Supreme court, in determining 
whether trial judge was justified in 
reading to jury from opinion of su¬ 
preme court in another case, must 
see that facts in case from which he 
read are in exact accordance with 
those of case being tried. 

S.C.—Peay v. Durham Life Inn. Co., 
198 S.B. 199, 185 S.C. 78. 
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evidence but is confined to the finding of facts 
claimed to have been proved by the parties, the 
propriety of instructions given or refused is to be 
determined by the appellate court in view of the 
evidencc^3 and the issues presented thereby^^ 
However, the appellate court is not authorized to 
construe a charge with direct reference to the weight 
of evidence.^5 

It has been held that, in determining whether the 
instructions were erroneous, they will be construed 
with reference to the pleadings;^® but it has also 
been held that, in determining whether the instruc¬ 
tions given were adequate, the court will not read 


allegations of a pleading into the instructions where 
the record does not show that the pleadings were 
submitted with the instructions or that the jury was 
advised of their contents.^*^ The correctness of 
prayers for instructions which do not refer to the 
pleadings must be determined entirely by a con¬ 
sideration of the evidence.^® 

In ascertaining the apparent or probable effect 
of the instructions, such as their effect to mislead 
the jury, the appellate court may refer to special 
findings in answer to interrogatories and accord¬ 
ing to some authorities it may look to the pleadings 
and evidence®® and the whole record but accord- 


42. Conn.—Hay v. Hill, 76 A.2d 924, 
137 Conn. 286—Zorn v. Beal, 60 A 
2d 655, 184 Conn. 697—Doherty v. 
Connecticut Co., 62 A.2d 436, 133 
Conn. 469—Soderstrom v. Country 
Homes of Norwalk. 44 A.2d 698, 
132 Conn. 381—LsUhn v. Apalucci, 
82 A.2d 648. 130 Conn. 163—Riley 
V. Connecticut Co.. 29 A 2d 769. 
129 Conn. 664—Hulk v. Aishberg, 
11 A.2d 380. 126 Conn. 360—Decker 
V. Roberts. 3 A.2d 866. 126 Conn. 
160—Tomlin v. Hukolo, 2 A.2d 223. 
124 Conn. 694—Gilmartln v. D. & 
N. Transp. Co.. 193 A. 726. 123 
Conn. 127, 113 A L.R. 1322—Sagor 
V. Joseph Burnett Co., 190 A. 268. 
122 Conn. 447—Fitzhu^h v. Bush- 
nell, 174 A. 80, 118 Conn. 677— 
Tuckel V. City of Hartford, 172 A. 
222, 118 Conn. 334—Barbierl v. 

Pandiscio, 163 A. 469, 116 Conn. 48 
—Porter v. Taylor, 139 A. 649, 107 
Conn. 68—Blake v. City of Water- 
bury, 136 A. 95, 105 Conn. 482— 
Walters v. Hansen. 122 A. 564, 99 
Conn. 680. 

Scope of complaint and olalnui of 
proof as found by trial court deter¬ 
mine sufliciency of charge. 

Conn —Foote v. E. P. Broderick 
Haulage Co., 196 A. 191, 128 Conn. 
296. 

43. Cal.—Bonebrake v. McCormick, 
216 P.2d 728. 35 C.2d 16—^Heilman 
Commercial Trust & Savings Bank 

V. Southern Pac. Co., 214 P. 46, 
190 C G26. 

Whittemore v. Lockheed Air¬ 
craft Corp, 161 P.2d 670. 66 C.A. 
2d 737. 

Ill.—Palmer v. Miller, 36 N.E.2d 104, 
310 lll.App. 682, reversed on other 
grounds 43 N.E.2d 973, 380 111. 256. 
Md.—Bright v. Ganas, 189 A. 427, 
171 Md. 493, 109 A.L.R. 467. 

Mo.—Jurgens v. Thompson, 169 8. 

W. 2d 353, 350 Mo. 914. 

Lillard v. Bradford. 248 S.W.2d 
859, 241 Mo.App. 638. 

Or.—Storla v. Spokane, Portland & 
Seattle Transp. Co., 297 P. 367, 186 
Or. 816, rehearing denied 298 P. 
1066. 186 Or. 316 

Pa.—Kepler v. Hammond, 69 A.2d 96, 
868 Pa. 366. 


S.C.—Little v. Atlantic Coast Line 
R. Co, 46 S.E.2d 69. 211 S.C. 462. 
4 C.J. p 673 note 14, p 676 note 87. 

Sntire evidence 

(1) The court may consider the 
whole evidence to determine whether 
an instruction was erroneous. 

Cal.—Montgomery v. Globe Grain & 
Milling Co., 293 P. 866. 109 CA. 
695. 

(2) However, it is not the duty of 
the supreme court to survey the en¬ 
tire testimony in order to determine 

I whether a particular instruction not 
reauested should have been given 
Or.—Beadle v. Paine. 80 P. 903. 46 
Or. 424. 

Whole record 

The supreme court will examine 
the whole record to determine wheth¬ 
er Instructions are supported by the 
evidence. 

Okl.—Shaw V Stevenson, 249 P. 306, 
119 Okl. 182. 

Svidence favorable to sacoessfui 
party 

On plaintiff's appeal from judg¬ 
ment on verdict for defendant, pro¬ 
priety of factual instruction is ruled 
by evidence favorable to defendant. 
Mo.—Quigley v. St Louis Public 
Service Co, 201 S.W.2d 169. 

Svidence of requesting party 

In personal injury action, where 
instruction embodying the sole cause 
doctrine was given at request of de¬ 
fendant. supreme court looked to 
their evidence in determining wheth¬ 
er there was sufTicient proof to war¬ 
rant the giving of the instruction. 
Mo—Hopkins v. Highland Dairy 
Farms Co., 169 SW.2d 264, 348 Mo. 
1168. 

44. Mich.—In re Watson's Estate, 
226 N.W. 660, 247 Mich. 667. 

Zssues necessary to be passed on 

The court on appeal, in order to 
determine whether a charge com¬ 
plained of was erroneous, must de¬ 
termine what issues involved were 
necessary to be passed on to enable 
the trial court to render the proper 
Judgment. 


Tex—Rosenthal v. Sun Co., Clv.App., 
166 SW. 513. 

46. Ala—Upson v. Raiford, 29 Ala. 

188—Dill V. Camp, 22 Ala. 249. 

Mo.—Eisenbarth v. Powell Bros. 
Truck Lines, 126 S.W 2d 899, 286 
Mo.App. 442, certiorari quashed 
State ex rel. Powell Bros. Truck 
Lines v. Hostetter, 137 S.W.2d 461, 
345 Mo. 915. 

Deductions which appellant claims 
should be drawn from the evidence 
and the situation of the parties do 
not bear on the correctness of an in¬ 
struction. 

Iowa —Forrest v. Sovereign Camp, 
W. O. W.. 261 N.W. 802. 220 Iowa 
478. 

46. Or.—Storla v. Spokane, Portland 
& Seattle Transp Co., 297 P. 367, 
136 Or. 316, rehearing denied 298 
P. 1066, 136 Or 316. 

47. Mont.—Toole v. Paurine Parisi¬ 
an Dye House. 39 P 2d 966, 98 
Mont 191 

48. Md —Thlllman v Baltimore, 73 
A. 722, 111 Md 131—Home Friend¬ 
ly Soc. v Ht)l)erson, 59 A. 279, 100 
Md. 86—Wlntby v. Baltimore, etc , 
R. Co., 64 A. 674, 96 Md 700. 

49. Ind —Muncie Pulp Co v. Koontz, 
70 N.B. 999, 33 Ind App 632. 

50. Or.—Storla v. Spokane. Portland 
& Seattle Transp. Co, 297 P 367, 
136 Or. 315, rehe.aring denied 298 
P. 1066, 136 Or. 316. 

Appellate court must consider evi- 
deace 

Tex —Northern Texas Traction Co. 
V. Evans. Clv.App., 162 S.W. 707. 

Evidence and not Jury's interpreta¬ 
tion 

In determining whether issue was 
submitted to jury in Improper form, 
court must regard evidence without 
reference to interpretations placed 
thereon by jury in making its find¬ 
ings. 

Tex.—Pappas v. Wright, Clv.App., 
171 S.W.2d 636. 

61. Ala.—All States Life Ins. Co. v. 

Johnson, 194 So. 877, 239 Ala. 392. 
Ohio.—Oano v. Samuel, 14 Ohio 692. 
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ing to other authorities the petition should not be 
considered where it was not before the jury.52 Jt 
has been held that alleged improper remarks of 
counsel may be considered in determining the preju¬ 
dicial effect of instructions, notwithstanding rulings 
with respect to the remarks were not properly pre¬ 
served for appellate review.^^.s 

§ 1485. - Verdict and Findings, and Re¬ 

view Thereof 

a. Verdict and approval or disapproval 

thereof 

b. Findings or special verdict and con¬ 

flict with general verdict 

c. Conclusions of law 

a. Verdict and Approval or Disapproval There¬ 
of 

A verdict or ruling thereon by the trial court may 
be considered only when properly before the reviewing 
court and what evidence or other matters may be con¬ 
sidered in connection with a verdict depends on whether 
the court is construing the verdict or is ascertaining 
whether or not it is excessive, contrary to law, or without 
evidence to support it. 

A verdict or ruling thereon by the trial court may 
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be considered by the reviewing court only when the 
matter is properly before it.52.60 Ordinarily, in re¬ 
viewing the suflSciency of the evidence to sustain 
the verdict, or a ruling of the trial court on a motion 
to set aside the verdict or for judgment notwith¬ 
standing the verdict, the appellate court will con¬ 
sider the evidence®* or at least so much thereof 
as is favorable to the successful party but it is 
otherwise where, in passing on a motion for judg¬ 
ment notwithstanding the verdict, the trial court 
ordered judgment on questions of law without con¬ 
sidering whether the testimony supported the ver¬ 
dict.®® Testimony g^ven in the absence of the jury 
will be disregarded.®* It is necessary to consider, 
where such is the fact, that the jury were instructed 
more favorably for the unsuccessful party than he 
had a right to expect.®^ Statements of plaintiffs 
counsel as to the contents of the petition cannot be 
regarded.®* Where two actions are tried together, 
in reviewing a ruling on a motion to set aside one 
of the verdicts as inconsistent with the other, the 
court may not consider questions not raised by the 
motion.®* ® While it is within the jurisdiction of a 
reviewing court to determine the misconduct of the 
jury in arriving at a verdict,®* in determining 


52. Mo.—Seithel v. St. Louis Dairy 
Co., 300 S W 280 

52.5 Mo.—Eisenbarth v. Powell 

Bros. Truck Lines, 125 SW.2d 899, 
235 Mo App. 442, certiorari Quashed 
State ex rel. Powell Bros. Truck 
Lines V. Hostetter, 137 S.W 2d 461, 
345 Mo. 915. 

52.50 Verdict in separate action 
tried together 

(1) Where litigants' separate ac¬ 
tions against each other were tried 
together as matter of convenience 
and economy, and there was material 
evidence to sustain verdict in each 
case for defendant in that case, ap¬ 
peal by unsuccessful party in one 
of cases did not bring up either of 
other cases and did not permit con¬ 
sideration of contention that verdicts 
were inconsistent. 

Tenn—Whitehurst v Howell, 98 S. 
W.2d 1071, 20 Tenn App 314. 

(2) Setting aside verdict on cross 
claim against defendant owner and 
operator of one automobile for dam¬ 
age to automobile owned and oper¬ 
ated by codefendants in collision 
at street intersection could not cure 
defect arising by virtue of inconsist¬ 
ent verdict against owners and oper¬ 
ators of both automobiles for in¬ 
juries sustained by occupant of third 
automobile with which second auto¬ 
mobile collided after striking first 
automobile, where evidence did not 
warrant finding as a matter of law 
that operator of first automobile was 
not negligent or that his negligence 


did not proximately cause damage, 
to second automobile, and hence va-' 
lidity of verdict for injuries sustain¬ 
ed by occupant of third automobile 
must be determined independently of 
order setting aside verdict on cross 
claim 

Ariz —Eldredge v. Miller, 277 P.2d 
239, 78 Anz 140. 

53. Conn.—Theron Ford Co v. Dud¬ 
ley, 133 A 74C. 104 Conn 619. 

N.D —Farmers In.s Exchange v. Arlt, 
61 N W 2d 429—First Sec Bank 
V Bagley Elevator Co., 237 N.W. 
648, 61 ND 140 

Ohio —Robertson v City Produce & 
Commission Co., 70 N.E.2d 778, 78 
Ohio App 471. 

Tex—Phipps v. Evans, Civ.App., 262 
S.W 2d 430, error refused no re¬ 
versible error—Panhandle & S. F. 
Ry Co. v. Harp, Civ.App, 193 S. 
W. 438. 

WVa—Muldoon v. Kepner, 91 S.E.2d 
727. 

4 C.J. p 677 note 96. 

Evldanoe for and against verdict 

In considering assignment of er¬ 
ror that evidence is insufficient to 
support verdict, the appellate court 
is required to look at all the evi¬ 
dence, including that which tends 
to support the verdict and that which 
tends to destroy it. 

Tex.—Smith v. Smith. CivJt.pp.. 276 
S.W.2d 148, error refused no re¬ 
versible error. 

56L Kan. —Rapier v. Stockgrowers* 
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State Bank of Maple Hill, 186 P. 
888, 106 Kan. 606 

Pa.—Scalet v Bell Telephone Co. of 
Pennsylvania, 140 A. 141, 291 Pa. 
461. 

Lowers v. Zuker, 157 A. 339, 102 
Pa.Super. 581. 

4 C.J. p 677 note 97, p 678 note 24. 

65. Minn.—McGinley v. Chicago, M. 
& St. P. Ry. Co., 187 N.W. 829, 152 
Minn. 48. 

66. Conn —Barlow Bros Co. v. 
Gager, 155 A. 628, 113 Conn. 429. 

67. III.—Colonial Mut. F. Ins Co. v. 
Ellinger, 112 Ill.App 302. 

68. Kan.—Scully v. Smith, 60 P. 481, 
9 Kan.App. 823. 

68.5 Oontilbntory negligence 

In husband's action for damages 
to automobile with which defendant 
collided, for expenses entailed by in¬ 
juries of wife driving automobile 
and for damages for loss of consor¬ 
tium, defendant’s motion to set aside 
verdict for husband on ground that 
verdict was inconsistent with verdict 
for defendant in wife's action did not 
raise question whether husband 
could recover for loss of consortium 
if wife was contributorily negligent. 
N.H.—Leavitt v. Bacon, 200 A. 399, 
89 N.H. 383. 

59. Tex.—Texas & N. O. Ry. Co. v. 
Rooks. Com.App., 292 S.W. 536, re¬ 
hearing denied 293 S.W. 554. 

Zn determining whether Jv7’s mls- 
ocadnot was material and probably 
resulted in injury to complaining 
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whether or not the verdict is contrary to law, it 
must be tested by the instructions given.*<) 

Amount, In determining whether or not the ver¬ 
dict is so excessive as to evince passion or prejudice 
on the part of the jury, it may be proper to consider 
various matters,®®*® including the evidence,all the 
prominent features of the case,®2 and the knowl¬ 
edge, based on experience and observation, which 
the court has acquired of such matters. If there 
has been more than one verdict in the case, the other 
verdict or verdicts should be taken into considera¬ 
tion.®® The fact that the question of liability is 
close cannot be considered.®® The supreme court, 
in passing on the question whether a verdict is suffi¬ 
ciently certain and specific in amount to support 
the judgment, may look into the entire record.®® A 
judgment rendered on a verdict will not be affirmed 
where such action would virtually be an assessment 
of unliquidated damages by the court, as where 


there was evidence of both proper and improper 
elements of damages.®® 

Construction, Resort may be had to the pleadings, 
evidence, and charge to obtain a proper interpreta¬ 
tion of the verdict.®'^ However, it is held that in 
construing a verdict the appellate court cannot look 
to the evidence to determine on what theory it was 
rendered.®® 

b. Findings or Special Verdict and Conflict with 
Ceneral Verdict 

Findings of the court or Jury may be considered and, 
with them, the pleadings and general verdict; but the 
evidence may bo considered with the findings only on cer¬ 
tain questions and in a few states not at all. 

Except in reviewing a judgment of nonsuit,®® the 
matters which may be considered by the reviewing 
court include findings of fact by the lower court or 
referee which have been settled and signed,the 


party, the court must consider the 
whole record. 

Tex.—Menefee v. Gulf. C. & S. F. Ry. 
Co., Clv.App., 181 S.W.2d 287, er¬ 
ror refused. 

Statements of jurors tending: to 
bolster or Impeach their verdict may 
not be considered. 

Tex.—Lackey v. Moffett, Clv.App., 
172 S.W.2d 715. 

60. Ky.—Gausman v. Paff, 10 Ky.L. 
240. 

60.5 Costs not compensable as such 

In considering amount of damages 
awarded for Injuries to plaintiff, ap¬ 
pellate court may consider costs, not 
compensable as such, whit h plain¬ 
tiff must Incur. 

Cal.—Riggs V. Gasser Motors, 72 P. 
2d 172, 22 C.A.2d 636. 

Original verdict 

Where defendant briefed an excep¬ 
tion to judgment on ground that ver¬ 
dict and judgment exceeded the 
amount called for by the specifica¬ 
tion and warranted by the evidence, | 
supreme court could refer to origi¬ 
nal verdict signed by the foreman, 
which was in the files. 

Vt.—Tupper v. Wilson, 28 A.2d 628, 
112 Vt. 283. 

Plaoe of trial 

Where accident occurred and trial 
was held in a county in which nei¬ 
ther plaintiff nor defendant resided, 
on challenge to verdict as excessive, 
court considered in support of ver¬ 
dict, that apparently there was no 
cause for jury to be prejudiced in 
favor of either party. 

Ky.—Bruner v. Gordon, 214 S.W.2d 
997. 809 Ky. 29. 

61. Miss.—^New Orleans ft N. B. R. 
Co. Y. Jackson, 110 So. 686, 146 
Miss. 702. 

Tex.—Mlasouri-Kansaa-Texas R. Co. 


of Tex. v. Anderson, Clv.App, 258 
S.W 2d 375. error refused no re¬ 
versible error. 

Evidence negativing injury cannot 
be considered 

Mo—Stofer v. Kansas City Public 
Service Co., 41 S.W.2d 614, 226 
Mo App 376. 

62. Mont.—McKim v. Beiseker, 185 
P. 153. 56 Mont 330. 

Where defendants did not Invoke 
comparative negligence statute, nor 

seek to have jury Instructed to ap¬ 
portion damage.^, the trial court 
could not voluntarily Instruct Jury 
to apportion damages, and reviewing 
court could not consider comparative 
negligence in determining whether 
verdict was excessive. 

Miss,—^Avent v. Tucker, 194 So. 596, 
188 Miss. 207. 

63. Miss—New Orleans & N. E. R 
Co. V. Jackson, 110 So. 686, 146 
Miss. 702. 

64b Mo.—Bohannon v. Plckrel Wal¬ 
nut Co, App., 253 SW. 181. 

65. Ill—Illinois, etc., R Co. v. Pow¬ 
ers, 72 N.E, 723, 213 Ill. 67. 

86 . Ind.—Pittsburgh, C, C. & St. L. 
Ry. Co. v, Lamm. 112 N E. 46, 61 
Ind App. 389. 

67. N.Y—Berger v. Levitt. 49 N.T.S 
2d 348, 267 App Div. 1038, appeal 
dismissed 67 N.E 2d 847, 293 N.Y. 
773. 

N.C—-Stadiem v. Harvell, 179 S.E. 
448, 208 N.C. 103. 

68 . Tex.—Browne v. Fechner, Civ. 
App. 169 SW. 461. 

69. N.Y —Rowlee v. Durfey, 237 N. 
Y.S. 639, 227 App Div. 219. 

70. Ala.—Life & Cas Ins. Co. of 
Tenn. v. King, 71 So.2d 121, 87 Ala. 
App 435, certiorari denied 71 So.2d 
124, 260 Ala. 699. 
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Kan.—Mound City, Linn County v. 

Carbon, 218 P.2d 204, 169 Kan. 228 
N.Y.—^Welch V. Preston, 30 Hun 303 
Okl —fJoter v. Griesedieck Western 
Brewing Co, 193 P.2d 575, 200 Okl 
302, 4 A L R.2d 458. 

Tex —Federal Underwriters Ex¬ 

change V McDaniel, Clv.App., 140 
S.W 2d 979, error dismissed, judg¬ 
ment correct 

Attitude toward finding* 

(1) The reviewing court should not 
examine the record with slavish ad¬ 
herence to the findings and without 
fidelity to the law and facts. 

j Colo —Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 656, 90 
Colo 568 

(2) However, where the record Jus¬ 
tifies general findings made by the 
trial court, the appellate court need 
not consider objections in detail 
Mont —In re Astibia’s Estate, 46 P 

2d 712, 100 Mont. 224 

(3) A finding of fact by the trial 
court which is unassailed by either 
party must, for the purposes of de¬ 
cision, be treated as though the fact 
found was stipulated. 

Utah—Moyle v. Thomas, 151 P. 361r 
46 Utah 612 

rindings filed too late 

Under statute giving court pre¬ 
scribed period after adjournment for 
term within which to file additional 
findings, additional findings filed 
thereafter may not be considered on 
appeal. 

Tex—Ivey v. Neylaiid, Clv.App., 11 
S.W.2d 608, reversed on other 
grounds, Com.App., 26 S.W.2d 813. 

Subsidiary flndlaga not appearing 
in maateor** report may not be con¬ 
sidered. 

Mass.—^Morrison v. Morrison, 6S N.E. 
;2d 17. 820 Mass. 133. 



6 C.J.S. 

jury's answers to special interrogatoriesand a 
special verdict coupled with additional conclusions 
of fact by the trial court,but not proposed find¬ 
ings'^® or a finding which has been properly set 
asideJ^ 

In some jurisdictions, where findings of fact are 
so inconsistent that it is impossible to harmonize 
them, the appellate court will accept those most 
favorable to appellant but in other jiindsictions 
the reviewing court regards contradictory special 
findings of a jury as of equal dignity and entitled 
to the same consideration; and it will not select 
one of such findings as the basis of the judgment.*^® 

The pleadings may be examined in construing the 
findings but they may not be considered as sup¬ 
plementing the findings for the purpose of working 
a reversal.'^* In determining whether the findings 
support the judgment, where the findings are in the 
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language of an amended complaint which was filed 
on the same day the findings were filed and to 
which defendant had no opportunity to demur, the 
question is to be considered in the same view as a 
trial court would consider a demurrer to a complaint 
for failure to state sufficient facts.^® 

In a few states the reviewing court may obtain 
information as to facts only from findings®® of the 
court or jury or both.®i The reviewing court will 
not look at the evidence except where it is uncon¬ 
tradicted or, where a special verdict is apparently 
not clear, to determine that it is in fact ambiguous 
and mere matters of evidence tending to estab¬ 
lish ultimate facts must be disregarded in determin¬ 
ing whether the judgment is supported by the special 
findings of fact.®®-^ In other states, however, the 
reviewing court may consider the evidence in con¬ 
nection with the findings or special verdict®® for the 


71. Cal.—Griffey v. Pacific Electric 
Ry Co. 209 P. 46, 68 C.A. 609. 

Ind —Southern Ry. Co. v. Ingle, 69 
N.E.2d 746. 117 Ind.App. 229—Bal¬ 
timore & O. R. Co. V. Mangus. 126 
NE. 863. 74 Ind.App 373. 

Kan —Buck v. Miller Amusement Co., 
200 P.2d 286, 166 Kan 206. 

Wia—La Chance v Stuart, 288 N.W. 
262, 233 Wis 246. 

The appellate ooort shotOd disre¬ 
gard an. answer to question which 
was beyond jury’s province to deter¬ 
mine and which was Incorrectly sub¬ 
mitted without a definition of its le¬ 
gal meaning as required by statute. 
Tex.—Consolidated Underwriters v. 
Vargas, Civ.App., 113 S.W.2d 922, 
error dismissed 

Sorplnsage in answers will be dis¬ 
regarded 

Kan.—Waterbury v. Riss & Co., 219 
P 2d 673, 169 Kan. 271. 

Consideration of answers and general 
verdict 

(1) The appellate court must con¬ 
sider general verdict and answers to 
special interrogatories together be¬ 
fore announcing irreconcilable con¬ 
flict between verdict and answers 
N.M —Turner v. New Brunswick Fire 

Ins. Co. of New Brunswick, N. J, 
112 P.2d 611, 46 NM. 126. 

(2) However, in determining suf¬ 
ficiency of evidence to support a gen¬ 
eral verdict, appellate court may not 
consider jury’s answers to interroga¬ 
tories 

Ind—Hinds v. McNair, 129 N.E.2d 
663. 

72. Tex.—Dalton Adding Mach. 

Sales Co. v. Wicks & Co., Civ.App., 
288 S.W. 642. 

73. Cal.—Howard v. Howard, 269 P. 

2d 41, 119 C A.2d 122—Murphy v. 
Sheftel. 6 P.2d 649, 119 C.A. 467. | 


Judgment not entered on findings 

Where the court made findings, and 
stated reasons therefor, on the mer¬ 
its of the case, but entered no judg¬ 
ment thereon, such findings and rea¬ 
sons may be considered by the su¬ 
preme court, on appeal from an or¬ 
der appointing a receiver, only on the 
question of whether the court abused 
its discretion in appointing the re¬ 
ceiver. 

Mich —Dolenga v. Llpka, 195 N.W 
90, 224 Mich. 276. 

74. Tex.—^American Rio Grande 
Land & Irrigation Co v. Bellman, 
Civ.App., 272 S.W. 660 

76. N Y —^Elterman v. Hyman, 84 N. 
E 937, 192 NY. 113, 127 Am.S.R. 
862, 15 Ann.Cas 819. 

64 C.J. p 1260 note 81. 

76. Tex —^West Lumber Co. v. Keen, 
ComApp., 237 SW 236. 

77. Cal.—Harris v. City of Pied¬ 
mont, 42 P.2d 366, 6 C.A.2d 146. 

78. Tex.—Montgomery v. Peach 
River Lumber Co., 117 S.W. 1061, 
64 Tex Civ.App. 143. 

79. Cal.—Walker v. Clark, 252 P. 
334, 80 C A. 620 

80. Conn —Newfleld Bldg. Co. v. Mo¬ 
hican Co., 136 A. 78, 105 Conn. 488. 

81. Tex,—^Federal Underwriters Ex¬ 
change V. McDaniel, Civ.App., 140 
SW.2d 979, error dismissed, judg¬ 
ment correct—^Whlto v. Hilder- 
brand, Civ.App., 293 S.W. 221—In¬ 
graham V. England, Civ.App., 268 
SW. 278. 

83. Conn.—Rode v. Adley Express 
Co., 33 A 2d 329, 180 Conn. 274. 
Tex.—Texas Emp. Ins. Ass’n v. 
Frankum, 201 S.W.2d 800, 146 Tex. 
658. 

Pecos & N. T. Ry. Co. v. Rail¬ 
road Commission of Texas, Civ. 
App., 193 S.W. 770, error refused. 

773 


Beoord nesd not be searohed for 

evidence to sustain a finding. 
Tex.—Hopkins v. Cain, 143 S.W. 1146, 
106 Tex. 691. 

Incompetent testimony received 
without objection cannot form the 
basis of a finding of fact in the ap¬ 
pellate court. 

Tex—Henry v. Phillips, 161 S.W. 
633, 106 Tex. 469. 

Where finding is not exactly desTr 

the appellate court is authorized to 
review the testimony to clarify or 
construe the finding. 

N.M.—Helsel v. York, 126 P.2d 717, 
46 N.M. 210. 

Supplementing manifestly incom¬ 
plete finding 

I Although generally rulings made 
I in course of trial are to be deter¬ 
mined on basis of finding alone and 
cannot be supplemented by recourse 
to evidence printed to secure correc¬ 
tion of finding or to review rulings 
on motion to set verdict aside, when 
appellant fails to cause to be includ¬ 
ed, in finding, matter which is rel¬ 
evant to claim of error and such 
matter appears in transcript of evi¬ 
dence, reviewing court may use such 
information in supplementing man¬ 
ifestly incomplete finding 
Conn—^Kilpatrick v. Kilpatrick, 193 
A. 765, 123 Conn. 218. 

83.6 Ind.—Kelley, Glover & Vale v. 
Heitman, 44 N.E 2d 981, 220 Ind. 
625, certiorari denied 63 S Ct. 1320. 
819 U.S. 762, 87 L.Ed. 1713. 

83. Alau—Louisville & N. R. Co. v. 
Green, 63 So.2d 358, 255 Ala. 642— 
Smith v Bllnn, 127 So. 166, 221 
Ala. 24. 

N.D.—Hagerott v. Davis, 17 N.W.2d 
16, 73 ND. 632. 

Tenn.—Simpson v. Harper, 111 S.W. 

2d 882, 21 TennApp. 43L 
4 C.J. p 677 note 11. 



5 C.J.S 


§ 1485 APPEAL & ERROR 

purpose of determining whether there is evidence 
to support the findings or verdict®* or for the pur¬ 
pose of giving a construction to the findings which 
will support the judgment;®® but even in such states, 
as well as in others, the reviewing court, in de¬ 
termining whether there is an irreconcilable con¬ 
flict between special findings or answers to inter¬ 
rogatories and the general verdict or in reviewing 
a ruling on a motion for judgment on answers to 
interrogatories notwithstanding the general verdict, 
will consider only the pleadings, the general ver¬ 
dict, the interrogatories, and the answers thereto, 
and not the evidence, the instructions, or an)rthing 
occurring at the trial,®® except where the plead¬ 
ings are general and the evidence narrowed the is¬ 
sues, in which case the evidence may be looked to to 
ascertain the issues which the jury was called on to 
decide.®^ Affidavits presented on a motion for 


amended findings should be considered on appeal 
only in connection with the motion.®® Where a 
cause was submitted on agreed facts which appear 
in the record, the supreme court will ignore find¬ 
ings of the lower court differing therefrom.®® 

Memorandum attached to findings. Where a 
memorandum attached to the findings of the trial 
court is not made a part thereof, it may not be used 
to impeach, contradict, or overcome findings which 
are positive and explicit,®®-® but it may be referred 
to in order to cast light on findings that are not 
clear.®®*^® 

c. Conclusions of Law 

Findings of fact, but not evidence, may be considered 
In reviewing conclusions of law. 

In reviewing conclusions of law, as a general 


m Ohio 

(1) The reviewing court may ex¬ 
amine the evidence, not to weigh it, 
but in order to determine whether 
the trial court abused its discre¬ 
tion in failing to make a particu¬ 
lar finding 

Ohio.—Staunton v. Home Bldg. & 
Sav. Co., 42 N.E2d 659, 140 Ohio 
St. 121. 

(2) In determining whether special 
verdict so clearly authorized Judg¬ 
ment for one of the parties as to 
make an order granting a motion for 
new trial an abuse of discretion, it 
has been held that the special ver¬ 
dict cannot be aided by intendment 
or by extrinsic facts and resort can¬ 
not be had to the testimony, even 
though uncontradicted, for facts 
wherewith to supplement such spe¬ 
cial verdict. 

Ohio.—Globe Indem. Co. v. Schmitt, 
68 N.E.2d 130, 77 Ohio App. 413. 

84. Cal.—Parkinson Bros. Co. v. 
Figel, 142 P. 135, 24 C.A. 701, fol¬ 
lowed in Charles R. Parkinson Co. 
V. Figel, 142 P. 140, 24 C.A. 805. 

Mo.—Brown v. Moore, 248 S.W.2d 
553. 

Philippine.—Prautch v. Hernandez, 1 
Philippine 705. 

4 C.J. p 677 note 12. 

Tho rsmarks of ths trial Jndgs 

cannot be considered in determining 
whether the findings are supported 
by the evidence. 

Cal.—Betts v. Republic Indem. Co. of 
America, 217 P.2d 742, 97 C.A.2d 
451. 

85. N.T.—Spencer v. Ballou, 18 N. 
T. 827. 

86 . Ill.—^Wicks V. Cuneo-Henneber¬ 
ry Co., 150 N.E. 276, 319 Ill. 844. 

Ind.—Citizens’ Telephone Co. v. 
Prlckett, 125 N.E. 193, 189 Ind. 

141. 


Norwalk Truck Line Co. v. Kost- 
ka, 88 N.E 2d 799, 120 Ind App. 
383, rehearing denied 89 NE.2d 
625, 120 Ind App. 383—Southern 

Ry. Co V. Ingle, 69 N E 2d 746, 117 
Ind App 229—Grand Rapids Motor 
Exp. V. Crosble, 69 N.E.2d 247, 117 
Ind. App 360—Brown v. Green¬ 
wood, 60 N.E.2d 162, 116 Ind.App. 
112—Drewrys Limited, U. S. A. v. 
Crippen. 44 NE2d 1006, 113 Ind 
App. 120—Pennsylvania R Co. v 
Stilabower, 39 NE.2d 465, 110 Ind. 
App 458—Standard Oil Co of In¬ 
diana V. Thomas, 13 N.E.2d 336, 
105 Ind App. 610—Armstrong v. 
Binzer, 199 N.E 863, 102 Ind App 
497—Kelly v. New York, C. & St. 
L. R. Co., 199 N.E. 453, 102 Ind. 
App. 175—Vockel v. Rhynearson, 
197 NE. 705, 101 Ind.App. 637— 

Chicago & E. I. Ry. Co. v. Gilbert, 
194 NE. 186, 100 Ind.App. 366— 

Thompson v. P. W. Woolworth Co., 

192 N.E 893, 100 Ind App. 386— 

New York, C. & St. L. Ry. Co. v. 
White, 192 NE. 846, 99 Ind App. 
454—New York Cent. R, Co. v. De 
Lcury, 192 N B. 126, 100 Ind.App. 
140—Bence v. Denbo, 183 N E. 326, 
98 Ind.App 52—Robertson Music 
House V. Wm. H. Armstrong Co., 
163 N.E. 839, 90 Ind.App. 413— 
Indiana Service Corporation v. 
Dailey, 169 N.E. 767, 87 Ind.App. 
6—Gray v. Gray, 164 NE. 288, 86 
Ind App. 636—Anderson v. Hite, 
141 N.E. 266, 80 Ind.App. 465— 
Cleveland, C., C. & St. L. Ry. Co. v. 
Belange, 136 N.E. 367, 78 Ind App. 
36—Cleveland, C., C. & St. L. Ry. 
Co. V. Vettel, 133 N.E. 606, 81 Ind. 
App. 626—Lipnlk v. Ehalt, 132 N.E. 
410, 76 Ind.App. 390—Home Brew¬ 
ing Co. V. City of Indianapolis, 123 
N.E. 721, 70 Ind.App 674—Morris¬ 
sey V. Cleveland, C., C. & St. L. Ry. 
Co., 110 N.E 106, 61 Ind.App. 90— 
Lutz V. Cleveland, C., C. & St. L. 

774 


Ry. Co., 108 NE 886, 69 Ind App. 
16. 

Kan.—Long v. Shafer, 174 P.2d 88, 
162 Kan. 21—Smith v. Tn-County 
Light Sl Power Co., 243 P. 331, 120 
Kan. 364. 

Ohio—Prendergast v. Ginsburg, 164 
N.E. 346, 119 Ohio St 360. 

Robertson v. City Produce & 
Commission Co., 70 N.E 2d 778, 78 
Ohio App. 471. 

4 C.J p 677 notes 8, 14. 

Possible, rather than actual, evidence 

(1) In reviewing a Judgment for 
defendant on answers to interroga¬ 
tories returned with a verdict for 
plaintiff, the appellate court will not 
look to the evidence actually given 
in the case, but will search the 
pleadings to see if by any evidence 
possible under the issues the an¬ 
swers can be reconciled with the gen¬ 
eral verdict. 

Ind.—Baker v. Baltimore & O. S. W. 
R. Co., 112 N.E. 27, 61 Ind.App. 
454. 

(2) “The court, in passing on a mo¬ 
tion for Judgment on the answers to 
interrogatories, will bring to the sup¬ 
port of the general verdict every 
fact, which might have been estab¬ 
lished by any evidence, admissible 
under the issues." 

Ind.—Standard Life Ins. Co. v. Grigs¬ 
by, 140 N.E. 467, 459, 80 Ind.App. 
231. 

87. W.Va.—National Metal Edge Box 
Co. V. The Hub. 108 S.E. 601, 89 
W.Va. 101—Trobie v. Riter-Conley 
Co., 108 SB. 696, 89 W.Va. 123. 

88. Minn.—^Wheaton v. Woell, 234 
N.W. 14, 182 Minn. 212. 

89. Kan.—Brown v. Evans, 15 Kan. 

88 . 

89.6 Minn.—Johnson v. Johnson, 27 
N.W.2d 289, 223 Minn. 420. 

89.10 Minn.—Johnson v. Johnson, 
supra. 
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rule, it is proper to consider the findings of fact®® 
but not the evidence.®^ The overruling of a motion 
that the court restate its conclusion of law cannot 
be considered.®® 

§ 1486. -Grant or Refusal of New Trial 

Subject to variations under the statutes or practice of 
some states, the matters to be considered in reviewing a 
ruling on a motion for a new trial are the matters which 
were before the lower court on the hearing of the motion. 
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In reviewing a ruling on a motion for a new trial 
the appellate court must pass on the question in 
the light of the same matters that were before the 
lower court,®® and it cannot consider matters that 
were not brought before the trial court.®^ The re¬ 
viewing court may examine the record®® and, ac¬ 
cording to some authorities, it may examine the en¬ 
tire record.®® However, on appeal from an order 
denying a new trial the court will not examine the 


90. Conn.—Caneparl v. Townshend, 
115 A.2d 432, 142 Conn. 477—Klahr 
V. Kostopoulos, 88 A.2d 332, 138 
Conn. 653. 

Ind.—In re Lowe’s Estate, 70 N.E.2d 
187, 117 Ind App. 554—Steele v 
Fowler, 41 N.E.2d 678, 111 Ind. 
App. 364—Central Pharmacal Co. v 
Salb, 13 N.E.2d 875, 106 Ind.App. 
495—Bowen v. Farmers Mut. Ins 
Co. of Mulberry, 199 N.B. 426, 101 
Ind.App 362—Lester v. Hinkle, 153 
NE. 179, 90 Ind App 103. 

Okl.—Soter v. Gricsedieck Western 
Brewing Co., 193 P.2d 575, 200 Okl. 
302, 4 ALR.2d 458. 

4 C.J. p 678 note 15. 

Primary and nltlxnat# facts 

In considering the sufficiency of 
findings of fact to support conclu¬ 
sions of law, both primary facts, ex¬ 
pressly found, and ultimate facts, 
impelled by the primary facts, are to 
be considered 

Ind—Glascock v. Allen, 141 NE 794, 
81 Ind App 404. 

Theory and effect of exceptions 

(1) “An exception to conclusions 
of law that the .same are erroneous 
proceeds upon the theory that the 
facts of the case upon which the 
same were based were fully and cor¬ 
rectly found, but that no fact or facts 
have been found by the court upon 
which such conclusions may be le¬ 
gitimately based ’’ 

Ind—Neil v. Turner, 125 N.E. 228, 
231, 77 Ind.App. 78. 

(2) “For the purpose of consider¬ 
ing the correctness of the conclu¬ 
sions of law, exceptions thereto ad¬ 
mit that the facts are correctly and 
fully found ’* 

Ind —Bulen v Pendleton Banking Co , 
78 N.E.2d 449, 118 Ind App. 217— 
State V. Jennings, 108 N.E. 513, 
183 Ind. 172. 

91. Cal.—Klelnsasser v. McNamara, 
18 P.2d 423, 129 C A. 49. 

Conn.—Caneparl v. Townshend, 115 
A.2d 432, 142 Conn. 477—^Klahr v. 
Kostopoulos, 88 A.2d 332, 138 Conn. 
653. 

Ind.—Steele v. Fowler, 41 N.E 2d 678, 
111 Ind.App. 364—Central Pharma¬ 
cal Co. V. Salb, 13 N.E.2d 875, 106 
Ind.App. 495. 

Mass.—Watkins v. Simplex Time Re¬ 
corder Co., 55 N.E.2d 203, 316 Mass. 
217. 

4 C.J. p 678 note 16. 


Findings insnffiolnnt 

Appellate court was required to di¬ 
gest the proofs to ascertain whether, 
independently of trial court’s finding 
of fact, the proofs supported the tri¬ 
al court's finding of law and award 
of judgment where the trial court’s 
findings of fact were not in them- 
seives sufficient to sustain the Judg¬ 
ment. 

N.J.—Keehn v. Hi-Grade Coal & Fuel 
Co., 50 A.2d 454, 135 N.J.Law 52. 

92. Ind.—Provident Life & Accident 
Ins. Co. V. Fodder, 193 N.E. 698, 
99 Ind App 556. 

93. Cal.—^Arvizu v. Imperial Phono¬ 
graph Service, Inc., 261 P.2d 31, 
120 C.A 2d 321. 

Ill.—Tangalln v. City of Chicago, 108 
N.E 2d 801, 348 Ill App. 390. 

Ky—City of Madlsonville v. Nisbit, 
39 S W 2d 690, 239 Ky 366. 

Neb—Donacci v. Cerra, 279 N.W. 314, 
134 Neb. 588. 

Tex —Thompson v. Railway Exp. 
Agency, Civ App., 206 S.W.2d 134, 
error refu.sed no reversible error. 
The exolusiou of oompeteat or rel¬ 
evant evidence should not be con¬ 
sidered for purpose of restoring a 
judgment after it has been set aside 
by the trial court on motion for a 
new trial 

Cal —People v. Ocean Shore R. R, 
196 P2d 670, 32 C.A 2d 406, 6 A. 
L.R 2d 1179. 

94. Mich—Rohde v. Biggs, 66 N.W. 
331, 108 Mich 446—People v. Judge 
Super.Ct., 1 N.W. 985, 41 Mich. 31. 

Matters unknown to appellant 

Where error is assigned to the re¬ 
fusal of a new trial because the jury 
received material communications, 
the exact character of which was 
unknown to appellant, the court, on 
appeal, cannot review the order, since 
a review would necessarily be based 
on speculation. 

Tex —Crosby v. Stevens, Civ.App., 
184 S.W. 705, dismissed for want 
of jurisdiction. 

Disapproved amendment to motion 

for new trial cannot be considered 
Ga.—Vaughan v. Wiggins, 94 S.E. 

813, 21 Ga.App. 654. 

Evidenoo not properly before oourt 
Evidence offered after time permit¬ 
ted by rules was offered too late and 
could not be considered on appeal. 
Tex,—Texas Livestock Marketing 
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Ass’n V. Rogers, Civ.App., 244 S.W. 
2d 859, error refused no reversible 
error. 

9B. Cal.—Krebs v. Los Angeles Ry. 

Corp, 61 P.2d 931, 7 C.2d 549. 

Ill.—Tangalln v. City of Chicago, 108 
N.E 2d 801, 348 Ill.App. 390. 

Iowa.—Sparks v. Long, 11 N.W. 2d 
716, 234 Iowa 21. 

Okl.—Cooke v. Sinopoulo, 151 P.2d 
791, 194 Okl. 352, followed in Mas¬ 
sey V. Sinopoulo, 161 P.2d 794, 194 
Okl. 355 

Tex.—^Martin v. Shell Oil Co., Civ. 

App., 262 SW.2d 664. 

Wfiush.—Mulka v. Keyes, 249 P.2d 972, 
41 Wash.2d 427. 

Wis —Rusch V. Sentinel-News Co., 
260 N.W. 406, 212 Wis. 630. 

Allegations of motion InsnlBlolent evi¬ 
dence 

Motion for new trial was merely a 
pleading, and could not be looked to 
as establishing the truth of its al¬ 
legations and afforded no sufficient 
evidence that motion for a directed 
verdict had been made at the close 
of plaintiff’s evidence, as stated In 
assignment alleging error in denial 
of such motion. 

Tcnn—Tallent v. Fox, 141 S.W.2d 
485, 24 Tenn App 96. 

96. Ky.—Spears v. Burchett, 289 S. 
W.2d 731 

Mo—Tilson v. Terminal R. Ass’n of 
St. Louis, App, 236 S.W.2d 42. 
N.Y.—Zeillro v. Porfldo, 38 N.Y.S.2d 
393, 265 App.Div. 185. 

Okl.—Gibson v. Van Leuven, 296 P. 
412, 147 Okl 217. 

Tex —Tennessee Gas Transmission 
Co. V. Hall, Civ.App., 277 S.W.2d 
733. 

Wis—Anderson v. Eggert, 291 N.W. 
365, 234 Wis. 348—Stockhausen v. 
OehJer, 211 N.W. 287, 191 Wis. 403. 
Misconduct of Jury 

(1) Under rule with respect to 
motion for new trial for misconduct 
of jury, the reviewing court has 
right to view the matter in the light 
of the “entire record’’ which means 
the evidence heard on the motion 
presenting misconduct, the evidence 
on the main trial and any and all 
other parts of the record which may 
throw light on the question of in¬ 
jury. 

Tex.—Barrington v. Duncan, 169 S. 
W.2d 462, 140 Tex. 510. 

Willrodt V. Union City Transfer, 
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record to ascertain if a judgment was entered from 
which an appeal lies.®^ 

While the opinion of the lower court may be ex- 
ami ned,®® oral remarks of the trial judge will not 
be considered,and a memorandum of the trial 
judge attached to, but not made a part of, the order 
granting a new trial cannot be considered in refer¬ 
ence to a matter as to which the order is explicit.^ 
The appellate court will not consider insuflicient rea¬ 
sons for its action recited by the lower court in its 
order denying the new trial where the facts justify¬ 
ing the denial of a new trial are shown by the rec- 
ord.2 

Under some statutes, on appeal from an order 
granting or denying a motion for new trial, appel¬ 


lant is entitled to have the assignment and specifica¬ 
tion of errors contained in his statement which was 
used on the hearing of such motion considered by 
the appellate court.^ However, under a statute pro¬ 
viding that any statement used on a motion for 
new trial may be used on appeal from a final judg¬ 
ment equally as well, the order disposing of the mo¬ 
tion for new trial is not a part of the statement it¬ 
self.^ 

Affidavits or depositions presented to the lower 
court on the motion for new trial may be considered 
on the question of whether a new trial should have 
been granted but not as evidence affecting the merits 
of the case and on which the judgment or findings 
were based.^ The evidence actually admitted at the 
trial may be consideredin connection with a ground 


Civ.App., 268 S.W.2d 443, error re¬ 
fused no reversible error—Texas 
Indem. Ins. Co. v. Halliburton, Civ. 
App., 235 S.W.2d 499, error refused 
no reversible error—^Abramson v 
City of San Angelo, Clv.App., 210 
S.W.2d 476, error dismissed—Tri¬ 
angle Cab Co. V. Taylor, Civ App., 
190 SW2d 756, affirmed 192 S.W. 
2d 143, 144 Tex. 568 
(2) It has been held, however, that 
in passing on question of probable 
Injury resulting from jury miscon¬ 
duct, testimony of individual jurors 
that their verdict was not affected 
by remarks assigned as misconduct 
may not be considered 
Tex.—Stotts V. Love, Civ App, 184 
S.W.2d 308, error refused—City of 
Houston V. Quinones, Clv.App., 172 
S.W.2d 187, reversed on other 
grounds 177 S.W.2d 259, 142 Tex 
282. 

97. Mo—Lowe v. Frede, 167 S.W 
443, 258 Mo. 208. 

86. Cal —Schnlttger v. Rose, 73 P 
449, 139 C 65G 

Only such grounds as are disclosed 

by written memorandum of trial 
court on granting new trial will be 
considered on appeal from ordor 
N.D.—Dahl V North Am Creameries, 
61 N.W 2d 916. 

99. Ga.—Davis v. Jones, 129 S.E 
892, 34 Ga App. 7. 

1. Minn.—Leman v. Standard Oil Co. 
of Ind., 74 NW2d 613, 246 Minn. 
271—Holland v. Great Northern R. 
Co., 101 N.W. 608, 93 Minn. 373. 
Oontribntory neg'Ugenca 

In action for a wrongful death, 
although issue as to contributory 
negligence was decided favorably to 
plaintiff, in determining the ade¬ 
quacy of verdict, evidence of con¬ 
tributory negligence could properly 
be considered by appellate court. 
Pa— Fwing V Ttr^rsh. 101 A.2d 391, 
174 Pa.Sup6r. 589. 


Order not speciflo 

Where order granted a new trial 
unless there was consent to reduce 
verdict, but order did not specify the 
reason therefor, although made in re¬ 
sponse to a motion for a new trial, 
based on several grounds, including 
excessiveness of damages due to pas¬ 
sion and prejudice, a memorandum, 
filed with but not made part of the 
order, could be examined by the su¬ 
preme court to ascertain reasons of 
trial court for making the order 
Minn —Ross v. Duluth, M. & 1 R 
Ry Co., 290 NW. 666, 207 Minn 
167, followed in 291 N W. 610, 207 
Minn 648, certiorari denied 61 S. 
Ct. 9, 311 US. 656, 86 L Ed 420. 

2. Tex —First Nat. Bank v. Hardt, 
Civ App, 204 S.W 712, error re¬ 
fused. 

Grounds or reasons for action of 
lower court generally see supia 9 
1464. 

3. Idaho —^Whitney v Dewey, 80 P. 
1117, 10 Idaho 633, 69 L R A. 672. 

4. Mont —Mahoney v. Dixon, 77 P. 
619, 31 Mont. 107. 

5. Ala,—Bell v. Bell, 71 So 465, 196 
Ala. 465. 

Ariz—Smart v. Staunton, 239 P. 614, 
29 Ariz. 1. 

Cal.—State Bank of Ramona v. Clel- 
land, 176 P. 649, 38 C.A. 138. 

Mo.—Martin v. Martin, 126 S.W.2d 
943. 233 Mo.App. 667. 

4 C.J. p 678 notes 22, 23. 

On appeal from judgment the ap¬ 
pellate court will not take cognizance 
of an affidavit used on a motion for 
a new trial. 

Cal.—^Anderson v. Southern Pac. Co., 
18 P.2d 703, 129 C A, 206. 
Affidavits of jurors **must be con¬ 
strued merely as pleading and can¬ 
not be considered as evidence to es¬ 
tablish the truth of the facts al¬ 
leged.*' 

Tex.—^Amberson v. Paramount Fa¬ 

776 


mous Lasky Corporation, Clv.App , 
69 S.W.2d 875, 876. 

Exhibit setting forth charge not 
considered 

Where bill of exceptions, authen¬ 
ticated by trial judge, contained an 
elaborate charge to the jury, pre¬ 
ceded by the recital that “the court 
charged the jury as follows,’* a doc¬ 
ument filed as an exhibit to motion 
for new trial, purporting to be the 
charge as actually given by the court 
and varying in certain respects from 
charge as it appeared in bill of ex¬ 
ceptions, could not be considered for 
purposes of review. 

Tenn—Tallent v Fox, 141 S.W.2d 
485, 24 Tenn App 96 
Ordinarily conllned to affidavits 

In determining whether denial of 
plaintiff’s motion for now trial was 
abuse of discretion, ordinarily su¬ 
premo court, in absence of settltd 
case, would be confined to affidavits 
presented on motion, and trial court 
must have considered the absence 
of settled case “waived,” where no 
objection was raised at hearing on 
motion and defendants appeared gen¬ 
erally and presented counter-affida¬ 
vits, and supreme court on appeal 
from order denying motion would 
consider the matter in the same light. 
Minn—Valencia v Markham Co-op 
Ass’n, 297 N.W. 736, 210 Minn, 221 

6. Conn.—Commercial Inv. Trust v 
Carrano, 132 A. 870, 104 Conn. 302 
Ind.—Bulen v. Pendleton Banking 
Co., 78 N.E2d 449, 118 Ind.App. 
217. 

Mo.—^Wldener v. St. Louis Public 
Service Co., 230 S.W.2d 698, 360 
Mo. 761. 

Mont.—Rickards v. Aultman & Tay¬ 
lor Machinery Co., 210 P. 82, 64 
Mont. 394. 

Neb.—Bonaccl v. Cerra, 279 N.W. 814, 
134 Neb. 688. 

Utah.—Uptown Appliance & Radio 
Co. V. Flint, 249 P.2d 826, 122 Utah 
298. 
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of the motion for new trial to which it is pertinent,^ 
but not in connection with a ground of the motion 
that there were errors in the instructions.® Testi¬ 
mony in favor of the prevailing party which was 
introduced at the trial but was expressly disregarded 
by the court in denying a motion for new trial 
will not, on appeal, be considered on the propriety of 
the ruling.® In some states the appellate court will 
not review all the evidence.^® In other states the 
appellate court usually will not review the evidence 
where it affirms an order granting a new trial un¬ 
less it is necessary in order to ascertain the correct¬ 
ness of the order.^i Alleged newly discovered evi¬ 
dence will not be considered where newly discovered 
evidence was not one of the grounds of the motion 
for new trial nor will it be considered when set 
out in a special ground for a new trial which is not 
complete in itself.^®*® Where the motion for a new 


APPEAL & ERROR S| 148&-U87 

trial is on the ground of newly discovered evidence, 
the reviewing court may consider the probable ef¬ 
fect of the new evidence.^®-^® 

§ 1487. -Matters Subsequent to Ruling 

Complained of 

While under some circumstances matters subseciuent 
to the ruling complained of may be considered, ordinarily, 
in determining the correctness of a ruling, such matters 
will not be considered. 

While under some circumstances matters subse¬ 
quent to the ruling complained of, including matters 
subsequent to the taking of the appeal, may be shown 
to an appellate court for the purpose of having 
complete justice done,i2.50 ordinarily, the correct¬ 
ness of the ruling complained of will be determined 
on appeal as of the time when it was made and ac¬ 
cording to what the record shows was before the 
lower court at that time.^® So, as a general rule. 


7. Ind.—Illinois Cent. R. Co. v. 
Cheek, 6S N.E. 641, 162 Ind. 663. 

8. Mont.—Mulligan v. Montana Un¬ 
ion R. Co., 47 P. 795, 19 Mont. 136. 

9. Mont.—In re Williams, 146 P. 967, 
60 Mont. 142. 

10. Pa—Felte v. Goll, 131 A. 726, 
286 Pa. 161—Republic Mortgage 
Co. V. Irwin, 122 A 222, 278 Pa 
124. 

Whsrs trial was before court alone, 

the reviewing court is concerned only 
with such of the facts as are with¬ 
in the issues and necessary to uphold 
the conclusions of law. 

Ind.—Bankers' Surety Co. v. German 
Investment & Securities Co., 126 N. 
K 6, 189 Ind. 811. 

11. W.Va —Pallotto t. Cherry River 
Paper Co.. 144 S.B. 720, 106 W.Va. 
60—Martin v. Culpeper Supply Co., 
107 S.B. 183, 88 W Va 471. 

la. Ala.—Stewart Veneer Co. v. 
Windham & Co., 68 So. 516, 12 Ala. 
App. 642. 

R.I.—Labonte v. Alvernaz. 132 A. 782, 
47 R.I. 226. 

ia.5 Ga.—McCowen v. Aldred, 69 S. 
B.2d 660, 85 Ga.App. 873. 

12.10 Cal.—Bliss v. Security-First 
Nat. Bank of Los Angeles, 183 P. 
2d 312, 81 C.A.2d 60. 

Iowa.—Farmers Ins. Exchange v. 
Moores. 78 N.W.2d 618. 

12.50 Del.—Kerbs v. California 
Eastern Airways. 90 A.2d 652, 83 
DeLCh. 69. 84 A.L.R.2d 839, rear¬ 
gument denied 91 A.2d 62, 33 Del- 
Ch. 174, 34 A.L..R.2d 839. 

N.Y.— Pink V. Pink, 108 N.T.S.2d 782, 
279 APP.Dlv. 786. 

OoBxt not roanlrod to notioo 
Although failure to bring a mat¬ 
ter to attention of trial court is not 
fatal to taking notice of It for the 


first time by the supreme judicial 
court, the court cannot be required 
to do so 

Mass—Mastrullo v. Ryan, 105 N.E. 
2d 469, 328 Mass. 621. 

Change in law 

If, subsequent to the Judgment 
and before the decision of the appel¬ 
late court, a law Intervenes and pos¬ 
itively changes rule which governs, 
the law must be obeyed, or its obli¬ 
gation denied. 

Or—Lambert Pharmacal Co. v. Rob¬ 
erts Bros. 233 P.2d 268, 192 Or. 
23. 

Subsequent loss of earning oas^adty 

On appeal from judgment In per¬ 
sonal injury action, appellate court 
could not consider anything that 
might have occurred after the trial 
os affecting the question of exces¬ 
siveness of the verdict, except sub¬ 
sequent loss, if any, of earning ca¬ 
pacity, 

Tex.—Texas & P. Ry. Co. v. Crown, 
Clv.App., 220 SW.2d 294, error re¬ 
fused no reversible error. 

Matters eatsred nunc pro tnno by 
mandate 

Pact findings and legal conclu¬ 
sions. filed by trial judge in response 
to supreme court’s writ of mandamus 
directing such Judge to enter find¬ 
ings, conclusions, and Judgment after 
his entry of Judgment In response to 
alternative writ, were, in effect, en¬ 
tered nunc pro tunc In support of 
prior judgment, and may be consid¬ 
ered with such judgment on appeal 
therefrom. 

Utah.—Openshaw v. Young, 162 P.2d 
84, 107 Utah 899. 

18. Cal.—Lord v. Garland, 168 P.2d 
6, 27 C.2d 840. 

Barry v. Barry, 268 P.2d 147, 124 
C.A.2d 107—Solomon v. Solomon, 
267 P.2d 760, 148 C.A.2d 149— 
Schulman v. Shores, 238 P.2d 664, 
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108 C.A.2d 166—Bishop v. Babcock, 
221 P.2d 788, 99 C A 2d 232—Bon¬ 
ner V. Lehfeldt, 179 P. 722, 39 C. 
A 649, followed in Smith v. Leh¬ 
feldt, 179 P. 724, 39 C.A. 791. 
Idaho.—Stelnour v. Oakley State 
Bank, 262 P. 1062, 46 Idaho 472. 
Ill.—Goldblatt Bros. v. Sixty-Third 
& Halsted Realty Co., 88 N.B.2d 
100, 338 Ill.App. 643. 

Iowa.—In re Richter's Will, 234 K. 

W 285, 212 Iowa 38. 

La.—Wiener v. Crystal Oil Refining 
Corporation, 166 So. 131, 183 La. 
879—Jefferson v. Herold, 81 So 
714, 144 La 1064. 

Mass-—Summers v. Boston Safe De¬ 
posit & Trust Co., 16 N.E.2d 670, 
301 Mass 167—Pollock v. Pollock, 
111 N.E. 963, 223 Mass. 382—At¬ 
torney General v. Onset Bay Grove 
Ass’n, 109 N.E. 166. 221 Mass. 348. 
Mich—McVeigh v. City of Jackson, 
66 N.W2d 231, 336 Mich. 391. 
Minn.—Minneapolis Trust Co. v. 
Blrkholz, 216 N.W. 228, 172 Minn. 
231. 

Mo —Drake v. Kansas City Public 
Service Co., 68 S.W.2d 75, 888 Mo. 
620—Schroeder v. Wells, 276 S.W. 
60, 310 Mo 642. 

Oorpus Juris Seonndimi quoted la 

Brown v. Stroeter, App., 268 S.W. 
2d 468, 462—Manson v. May De¬ 
partment Stores Co., App., 71 S.W. 
2d 1081—^Klaber v. Corporation of 
Royal Exchange Assur. of London, 
England, App, 48 S.W.2d 62. 

N.J.—E. L. Kerns Co. v. Landgraf, 16 
A.2d 623, 128 N.J.Eq. 441, 131 A.U 
R. 1063. 

N.Y.—Brocia v, Franklin Plan Corpo¬ 
ration, 267 N.Y.S. 167, 235 App.Dlr. 
421. 

ND—Ginakes v. Johnson, 26 N.W.2d 
368, 76 N.D. 164. 

Or.—Lambert Pharmacal Co. v. Rob¬ 
erts Bros., 238 P.2d 266, 192 Or. 
23. 
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matters subsequently communicated or brought to 
lightly or happening after the ruling objected to,^® 
and hence not considered by the lower court in con¬ 
nection with the ruling complained of, will not be 
considered on appeal. So the appellate court will 
ordinarily consider an appeal only on the evidence 
before the trial court at the time of the ruling in 


question.^* Affidavits filed after the ruling of the 
lower court will not be examined^^ and new facts 
of which the trial court had no knowledge will not be 
introduced into the record by judicial notice.^* 
Pleadings filed after the ruling complained of will 
likewise be disregarded on appeal.^® 


Pa.—Clarke v. Charles B. Hartman 
Co., 158 A. 460, 105 Pa.Super. 118. 

R. I.—Chase v. U. S. Fidelity & Guar¬ 
anty Co., 68 A.2d 708, 73 R.I. 51. 

S. D—Huempfner v. Bailly, 166 N.W. 
78, 86 S.D. 638. 

Tenn.—^Pine v. Lawless, 206 S.W. 124, 
140 Tenn. 453. 

Remine Memorial Co. v. Creamer, 
64 S.W.2d 876, 16 Tenn.App. 437— 
Cheatham County v. Baker, 64 S. 
W.2d 31, 16 Tenn.App. 1. 

Tex.—Martin v. Cummer Mfg. Co. of 
Texas, Com.App., 272 S.W. 771. 

Guerra v. McClellan. Civ.App., 
243 S.W.2d 715, mandamus over¬ 
ruled—Dallas Ry. & Terminal Co. 
v. Walsh, Civ.App., 217 S.W.2d 127. 
error refused no reversible error 
—^Pope V. Clary, Civ.App., 161 S. 
W.2d 828, error refused—Heard & 
Heard v. Kuhnert, Civ App, 165 S. 
W.2d 817—Iden v. Llppard, Civ. 
App., 163 S.W.2d 642—Johnson v. 
Echols, Civ App, 21 S.W.2d 382— 
Moore v. Plott, Civ.App., 206 S.W. 
058 

Vt—Bailey v. Central Vermont Ry., 
86 A 2d 365, 113 Vt 433. 

4 C.J. p 678 note 30—19 C.J. p 1226 
note 93. 

Charge 

“The correctness of the charge 
must be determined on the situation 
presented by the record at the time 
it was given, or at most before the 
discharge of the jury. Facts then 
known neither to the court nor to 
the Jury are immaterial on that is¬ 
sue “ 

NH.—Stocker v. Boston & M. R. R., 
161 A 467, 468, 84 N H. 377, 70 
A.L.R. 1320. 

Sxosptioa of ao oaass of aotioa 
filed la appellate eoart must be de¬ 
termined on the record as made up 
when it was filed. 

La.—Mosely v. Overton, App., 163 
So. 716. 

ICatters after flllag appeal hoad ooa- 
sldered 

Where plaintiff insisted on and ob¬ 
tained a hearing on his motion to set 
aside Juderment and retry case after 
his appeal bond had been filed, court 
of civil appeals would consider mat¬ 
ters occurring in trial court even 
after the appeal bond was filed. 

Tex.—Glasscock v. Bryant, Civ.App., 
185 S.W.2d 596, refused for want 
of merit. 

X4L Ga.—Reid v. Bryant, 66 S.E.2d 
126, 208 Ga. 328. 


Mo.—Curry v. Thompson, 247 S.W. 
2d 792, 31 A.LR2d 1226—^National 
Cypress Pole & Piling Co. v. Hemp¬ 
hill Lumber Co., 31 S.W.2d 1069, 
326 Mo. 807. 

Pa.—Gurdus v. Philadelphia Nat. 
Bank. 116 A. 672, 273 Pa. 110, 23 
A.LR 1227 
4 C.J. p 678 note 31. 

Zn ahsenoe of aa inquiry iato Juris¬ 
diction, appellate courts must review 
cases on record before them and not 
on supplemental evidence developed 
after trial and not contained in state¬ 
ment of facts. 

Tex.—Guerra v. McClellan, Civ.App., 
243 S.W.2d 716, mandamus over¬ 
ruled. 

IB. Iowa —In re Sarvey's Estate, 
219 NW. 318, 206 Iowa 627. 

La.—Williams v. Burnham, 171 So. 
83, 186 La 791. 

Mich.—McVeigh v. City of Jackson, 
66 N.W 2d 231, 335 Mich. 391. 

Miss—Turner v. Nicholson, 117 So. 
829, 161 Miss. 18. 

Mo.—In re De Gheest's Estate, 232 
SW.2d 378, 360 Mo 1002 
R.I.—Dodge V. Dodge, 32 A.2d 619, 
69 R,I. 187—Christiansen v. Stuwe, 
197 A. 876, 60 R I. 238. 

Tex.—Guerra v. McClellan, Civ.App , 
243 SW.2d 716, mandamus over¬ 
ruled—Texas & P. Ry. Co. v. 
Crown, Civ.App., 220 S.W.2d 294, 
error refused no reversible error— 
Bridgman v. Moore, Civ.App, 206 
S W.2d 871, error refused no rever¬ 
sible error—Dancy v Davidson, 
Civ.App., 183 S.W.2d 196, error re¬ 
fused. 

Wash.—Swan v. Anderson, 240 P.2d 
669, 40 Wash.2d 73—State ex rel. 
Union Savings & Loan Ass’n v. 
Superior Court in and for King 
County, 30 P.2d 231, 176 Wash. 482 
—Seattle Trust Co. v. Morgan, 9 
P.2d 1079, 167 Wash. 667—State v. 
Jurcy, 182 P. 932, 108 Wash. 44— 
Hartford v. Stout, 177 P. 666, 105 
Wa.sh 46 

4 C J. p 678 note 32. 

Froceediags after motion was over¬ 
ruled by operation of law 

Tex.—Motor Inv. Co. v. Killman, Civ. 
App., 43 S.W.2d 633. 

fiabaeqnent oondnot of parties 
Cal.—City of Los Angeles v. City of 
Huntington Park, 89 P.2d 702, 82 
C.A.2d 263. 

Mo.—Klaber v. Corporation of Royal 
Exchange Assur. of London, Eng¬ 
land, App., 48 S.W.2d 62. 
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Adjudication of inoompetenoy 

Pact that party to action was ad¬ 
judged an Incompetent after Judg¬ 
ment had been rendered against him, 
would have no bearing on the merits 
of the case on appeal in absence of 
showing that he was incompetent at 
any time prior to the incompetency 
proceedings. 

Cal.—Schulman v. Shores, 238 P.2d 
664, 108 C.A2d 166. 

16. Ky.—City of Madisonvllle v. 
Nisblt, 39 S.W.2d 690. 239 Ky. 386. 

La.—Succession of Fertel v. Pertel, 
76 So 2d 377, 226 La. 307. 

Commercial Credit Co v. Melba 
Candy Co., 3 La App. 267 
Mass —City of Boston v Santosuos- 
so. 30 NE.2d 278. 807 Mass. 302 
Mias.—Sumner Stores of Mississippi 
V. Little, 192 So. 857, 187 Miss. 310 
—H Weston Lumber Co v. Hib- 
bens, 182 So. 116, 182 Miss 669 
Mo—Curry v. Thompson, 247 SW.2d 
792, 31 AL.R2d 1226—Callicotte v. 
Chicago, R. I. & P. Ry. Co., 204 
S W. 629, 274 Mo 689 
RI—Russell V. Cavaca, 137 A. 778. 
Tex—Heard & Heard v. Kuhnert, 
Civ App, 155 S.W.2d 817. 

4 C J. p 678 note 33. 

Matter not colled to attention of 
conrt 

Where ledger had been admitted 
in evidence and was a part of the 
record that supreme court and trial 
judge had been called on to consider, 
consideration by supreme court of 
supplemental entries was not objec¬ 
tionable on ground that attention of 
trial Judge had not been called to 
them 

Or.-Meads v. Stott, 239 P.2d 694, 193 
Or. 609. 

17. Cal.—Nason v. Feldhusen, 168 
P. 1162, 34 C.A. 789. 

Mo —McAdams v. McAdams, App, 
267 S.W. 428. 

4 C.J. p 678 note 34. 

18. Mo.—In re De Gheest*s Estate, 
232 S.W.2d 378, 360 Mo. 1002. 

Neb—Fassler v. Streit, 189 N.W. 
628, 92 Neb. 786. 

19. Cal.— Oorpns Juris Sscnndnm 

quoted in Solomon v. Solomon, 267 
P.2d 760, 763, 148 C.A.2d 149. 

Fla.—Johnson v. Metzinger, 156 So. 
681, 116 Fla. 262. 

III.—Goldblatt Bros. v. Sixty-Third 
A Halsted Realty Co., 88 N.E.2d 
100, 388 Ill.App. 543—^Firebaugh v. 
McGovern, 78 N.E.2d 383, 334 Ill. 
App. 79, reversed on other grounds 



6 C.J.S. 

However, where error in the overruling of a mo¬ 
tion to make the petition more specific or to strike 
parts of it was waived by subsequently filing an 
answer, the waiver will be given effect by the appel¬ 
late court even though the point is not raised or 
urged by appellee.^® The state of the evidence at 
the close of the trial, rather than its state when 
plaintiff rested, will be considered on appeal from 
an order denying an alternative motion for judg¬ 
ment notwithstanding the verdict or for a new 
trial, even though defendant moved for a directed 
verdict when plaintiff rested and urges the denial of 
that motion as error .21 Where objection to testi¬ 
mony concerning the declarations of an alleged 
agent have been saved, the admissibility of such tes¬ 
timony may be determined in view of the record 
when a ruling on a demurrer to the evidence was 
made .22 Affidavits taken and deposited, in compli¬ 
ance with statutory requirements, after the trial 
judge refused to sign a bill of exceptions and to 
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permit the filing of the same bill signed by by¬ 
standers, are a part of the record and arc properly 
subject to review in determining the truth of the 
bill.23 Where there has been a change in the gov¬ 
erning statutes since the judgment, the reviewing 
court in quo warranto proceedings must dispose of 
the case under the law in force at the time of its 
decision, rather than that in force at the time of the 
judgment.2^ 

§ 1488, - Matters Not Offered or Intro¬ 

duced in Evidence 

Matters not offered or Introduced in evidence In the 
lower court and not required to be Judicially noticed will 
ordinarily not be considered. 

With the exception of matters which the trial 
court was bound judicially to notice,25 matters not 
offered or introduced in evidence in the lower court 
will not as a rule be considered by the appellate 
court but this rule as to the matters which will 


88 N.E.2d 473. 404 Ill. 143, vacated 
on other grounds 92 N.E 2d 671, 
340 Ill.App. 414—Bauer v. Llnd- 
gren, 279 Ill App. 397. 

Ky—Brown v. Rose, 26 S.W.2d 603, 
233 Ky 549. 

Md—Southern Md Agr. Ass’n of 
Prince George’s County v. Magrud- 
er, 81 A 2d 592, 198 Md. 274— 
Universal Realty Corp. v Felser, 
22 A.2d 448, 179 Md. 635—Town¬ 
send v. L. J, Appel Sons, 164 A, 
679, 164 Md. 265 

Mont.—Gilna v. Barker, 254 P. 169, 
78 Mont. 343. 

4 C.J. p 679 note 36. 

AmandmeiLt 

(1) Where amendment to petition 
is allowed and Hied after judgment 
complained of, it may not bo con¬ 
sidered by reviewing court. 

Ga—Reid v. Bryant, 66 S.E.2d 826, 
208 Ga. 828. 

(2) So, where the petition was 
amended after the overruling of de¬ 
murrers thereto and the demurrers 
were not renewed to the petition as 
amended, the propriety of the rulings 
on demurrer must be weighed by the 
allegations of the petition as they 
stood at the time the demurrers were 
acted on. 

Ga.—Reed Oil Co. v. Smith. 114 S.E. 
66. 154 Ga. 183, conformed to 114 
S.E. 721, 29 Ga.App. 236. 

20. Iowa.—^Wheeler v. Schilder, 167 
N.W. 634, 183 Iowa 623—Helman v. 
Felder, 160 N.W. 234, 178 Iowa 740. 

21. Minn.—Bowden v. Red Top Cab 
Co., 201 N.W. 632, 161 Minn. 628. 

22. Mo.—State ex rel. Kurz v. 
Bland, 64 S.W.2d 638, 333 Mo. 931. 

23. Mo.—^Buck V. St. Louis Union 
Trust Co., 186 S.W. 208, 267 Mo. 

644. 


24. Ill.—People V. Gunn, 117 N.E. 

1039, 281 Ill. 244, followed in 

People v. Hccht, 117 NE. 1040, 281 
Ill. 614—People v. Ryan, 117 N.E. 
992, 281 Ill. 231. 

25. Cal.—^American Distilling Co v. 
State Board of Equalization, 131 
P.2d 609, 66 C.A.2d 799—Standley 
V. Knapp. 298 P. 109, 113 CA 91. 

Idaho.—Corpus J'urls Bsoundum 
cited la Robinson v. Robinson, 212 
P2d 1031, 1033, 70 Idaho 122. 
Mass —Eastern Offices v. P. P. 
O'Keefe Advertising Agency, 193 
N.E 837, 289 Mass. 23. 

Wash —Keseleff v. Sunset Highway 
Motor Freight Co., 60 P.2d 720, 187 
Wash. 642. 

4 C J. p 679 note 38. 

Appellate court will not ordinarily 

take judicial notice of any matter of 
which trial court could not have 
taken judicial notice. 

Mo—In re De Gheest's Estate, 232 
SW2d 378, 360 Mo. 1002. 

Foreign law 

(1) Where the trial court takes 
judicial notice of the law of another 
jurisdiction, its determination of 
what that law is, is reviewable. 
Mont—In re Hunter’s Estate, 236 P. 

2d 94, 126 Mont. 316. 

(2) Indeed, the appellate court 
may take judicial notice of applica¬ 
ble controlling statutes of another 
jurisdiction even though such stat¬ 
utes were overlooked in the trial 
court. 

Fla.—Peterson v. Paoli, 44 So.2d 639, 
16 A.L.R.2d 1094. 

(3) This is especially true under a 
statute authorizing court to con¬ 
sider, even though not introduced in 
evidence on trial, a printed copy of 
the statute or other written law of 
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another state or of a foreign coun¬ 
try 

U.S—U. S. V. Pink, N.Y., 62 S.Ct. 
652, 815 U.S. 203, 86 L.Ed. 796. 

Becord of official acts 

The court could refer to records 
and reports of Federal Home Loan 
Bank Board recording official acts 
relating to organization of Home 
Owners’ Loan Corporation for pur¬ 
pose of determining whether truth 
of allegations that corporation was 
without legal assistance at time 
trust deed naming corporation as 
beneficiary was executed was admit¬ 
ted by motion to dismiss bill, even 
though formal proof thereof was not 
made in court below. 

DC—Fletcher v. Jones, 105 F.2d 68, 
70 App.D.C. 179, certiorari denied 
60 S Ct. 116, 308 U.S. 655. 84 L.Ed. 
467. 

Standard annuity or mortality tables 

The propriety of an examination 
of standard tables for the purpose of 
testing the size of a verdict cannot 
be doubted. 

Pa.—Schumacher v. Reading Transp. 
Co., 178 A. 670, 319 Pa. 264. 

26. Ala.—Harris v. Hall, 173 So. 
849, 234 Ala. 115—Logan v. Chas- 
tang, 91 So. 867. 207 Ala. 62—Wil¬ 
son v. Henderson, 90 So. 285, 206 
Ala. 472. 

Ark.—^Woodmen of Union v, Ander¬ 
son, 54 S.W.2d 406, 186 Ark. 1198— 
Bowen v. Bowen, 26 S.W.2d 676, 
181 Ark. 1146—Union & Mercantile 
Trust Co. v. Harnwell, 260 S.W. 
821, 168 Ark. 296—^Western Clay 
Drainage Dist. v. Day, 210 6.W. 
338, 138 Ark. 181. 

Cal.—Tail v. Tall, 284 P.2d 907, 133 
C.A.2d 610—In re Thatcher’s Es¬ 
tate, 262 P.2d 337, 120 C.A.2d 811— 
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Thomas v. Thomas, 158 P.2d 889. 
88 G.A.2d 818—In re Goanell’s IDs- 
tate, 146 P.2d 42, 68 C.iL2d 88— 
Brodle V. Barnes, 182 P.2d 695. 66 
r!.A.2d 816. 

Colo.—Johnson v. Georere, 206 P.2d 
345. 119 Colo. 594. 

Fla.—Cassara v. Wofford, 66 So.2d 

102 . 

Ga.—Pape v. Woolford Realty Co., 
134 S.E. 174, 86 Ga.App. 284— 

Bunn V. Farmers* Warehouse Co , 
90 S B. 78. 18 Ga-App. 567. 

Ill.—Hummel v. Cardwell, 81 N.E.2d 
881, 335 I11.APP. 337—In re Ma- 
criirs Estate. 88 N.B.2d 884. 827 
Ill.App. 212—Gemberlingr ▼. Grand 
Trunk Western By. Co., 192 Ill. 
App. 63—Smith v. McLiauffhlln, 189 
Ill.App. 529. 

Ind.—Scott V. Steene School Tp. of 
Knox County. 96 N.E.2d 308. 121 
Ind.App. 206. 

Kan.—Henley v. Carrington, 164 P 2d 
139, 160 Kan. 630—Medill v. Mc- 
Intire, 16 P.2d 962, 136 Kan. 694— 
Solomon v. Lampl, 11 P.2d 1028, 
136 Kan. 469 , 

Lia.—City of Gretna v. Mtnsi Life j 
Ins. Co.. 20 So.2d 1. 206 La. 715. I 
Vines V. Allen, App., 77 So.2d 
100—State ex rel. Singelmann v. 
Morrison, App., 67 So.2d 238— 
Segal V. Hells. App., 168 So. 864, 
amended on other grounds 170 So. 
276, modified on other grounds 172 
So. 768, 186 La. 606—Weaks Sup¬ 
ply Co. V. McClanahan, App.. 142 
So. 340—^Hoffman-Shlro Motorcar 
Co. V. Hudson, 2 La.App. 869. 

Md.—Mugford v. Mayor and City 
Council of Baltimore, 44 A.2d 746, 
185 Md. 266, 162 A.L.R. 1101— 
McKenrick y. Savings Bank of Bal¬ 
timore. 197 A. 680, 174 Md. 118. 

Mich.—City Finance Co. v. Baldwin, 
40 N.W.2d 107. 326 Mich. 174. 

Minn.—Holtberg v. Bommersbach, 51 
N.W.2d 686, 236 Minn. 663—Moose 

V. Vesey, 29 N.W.2d 649, 226 Minn. 
C4. 

Miss—^Deer Island Fish & Oyster 
Co. V. First Nat. Bank, 146 So. 116, 
166 Miss. 162. 

Mo.—Eberly v. Lehmer, App., 48 S. 

W. 2d 161—Ransom v. Potomac Ins. 
Co. of District of Columbia, 46 S.W. 
2d 96, 226 Mo App. 664—Boswell 
V, Consolidated School Dlst. No. 8 
of Newton County, App , 10 S W.2d 
665, certiorari dismissed State ex 
rel. Consol. School Dist. No. 8 of 
Newton County v. Cox, 18 S.W. 2d 
61, 323 Mo. 43—Evans v. People’s 
Bank of Meadvllle. 6 S.W.2d 666, 
222 Mo.App. 990—Phillip v. Bier- 
nackl, App, 272 S.W. 707—In re 
Miller’s Estate, App., 226 S.W. 302 

N J.—Houston Petroleum Co. v. Au¬ 
tomotive Products Credit Ass’n, 83 
A.2d 239, 16 N.J.Super. 216, re¬ 
versed on other grounds 87 A.2d 
819, 9 N.J. 122. 

Schnoll V. Dutt, 26 A.2d 880, 
128 N.J.Law 476—^Hanley v. P. 


Ballantlne 8b Sons, 9 A.2d 682, 121 
N«J.Law 620. 

In re De Buck's Estate, 4 A.2d 
809, 126 N.J.EQ. 80. 

N.C.—General Motors Acceptance 

Corporation v. Waugh, 178 S.E. 86, 
207 N.C. 717. 

Ohio.—Brink v. Berne, 162 N,E. 779, 
29 Ohio App. 59. 

Or.—Ervast v. Sterling, 68 P.2d 137, 
166 Or. 432. 

Pa.—^Bryant v. Bryant, 144 A. 904 
295 Pa. 146—Knoell v. Carey, 140 
A. 622, 291 Pa. 531. 

R.I.—Cahill V. Slaimen, 185 A. 267, 
51 R.I. 266. 

Tex.—Bowles v. Bourdon, 219 S.W. 
2d 779, 148 Tex. 1, 13 A.L R 2d 1. 

Frazier v. Glens Falls Indem. 
Co., Clv.App., 278 S.W.2d 388. error 
refused no reversible error—Alvls 
v. McDonald. Clv.App., 276 S.W.2d 
957. reversed on other grounds 
281 S.W.2d 330, 164 Tex. 670— 
Worth Food Markets v. Le Baume. 
Clv.App., 112 S.W.2d 1089, error 
dismissed. 

Wash.—Casco Co. v. Public Utility 
Dlst. No. 1 of Thurston County, 
226 P.2d 235, 37 Wash.2d 777 
' W Va.—Cottle v. Cottle, 40 S E 2d 
863, 129 WVa. 344—Bumgardner 
V. Corey, 21 S.E.2d 360, 124 W.Va. 
373. 

Wls.—Marathon Finance Corp. v. 
Rice Lake Auto Co, 1 N.W.2d 81, 
239 Wls. 201—Milwaukee Corrugat¬ 
ing Co. v. Winters. 222 NW. 261, 
197 Wls. 414—Naus v. Chicago & 
M. Electric Ry. Co., 201 N.W. 281, 
186 Wls. 178. 

4 C.J. p 679 note 87. 

Bvldeaos for parttoolar purpose 

Where evidence is offered or in¬ 
troduced at the trial solely for a 
particular purpose it will not be 
considered on appeal for another 
purpose. 

La.—^Meyer ▼. Hackler, 64 So.2d 7, 
219 La. 760. 

Tex.—Moseley v, Flkes, Clv.App., 126 
SW.2d 689, affirmed 161 S.W 2d 
202, 186 Tex. 386. 

Deeds 

Iowa.—Hamilton ▼. City of Leon, 164 
NW. 633 

R.I.—Rotondo v. Geremia, 122 A. 
680. 45 R.I. 878. modified on other 
grounds 123 A. 927. 

Vt.—Cutler Co. v. Barber, 108 A. 400, 
93 Vt. 468. 

Depositions 

Ky.—Stuber ▼. Snyder's Committee. 
87 SW.2d 614, 261 Ky. 338— 

Spltzelberger v. South Covington 
& C. St. Ry. Co., 225 S.W. 237, 189 
Ky 493. 

La.—Bllich v. Mathe, 89 So. 628, 149 
La. 484—Wilkin-Hale State Bank v. 
Tucker, 88 So. 239, 148 La. 980. 

Chouest V. Remont, App., 81 So 
2d 668, followed in Indemnity Ins. 
Co. of North America v. Houston 
Fire 4b Cas. Ins. Co., 81 So.2d 672. 
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La.—Jones v. American Bank 4b 
Trust Co., 148 So. 85, 175 La. 160— 
Winn V. Strickland, 98 Sa 866, 165 
La. 129. 

Max Barnett Furniture Co. v. 
Bomarito, 130 So. 888, 16 La.App. 
244, rehearing denied 181 So. 602, 
16 La.App. 244—^Englert v. Para- 
chini, 5 La.App. 653—Broussard v. 
Rosenblum, 5 La.App. 245—Jacobs 
Bros. Walkover Boot Shop v. Bel, 
1 La.App. 14—O. K. Realty Co. v. 
Jullanl, 1 La App. 1, certiorari and 
mandamus dismissed 102 So. 899, 

167 La. 277. 

Pa.—Ostafy v. Ukrainian Nat. Ass'n, 

168 A. 325, 110 Pa.Super. 672. 

Daw of another state 

Ala—Mullins v. Alabama Great 
Southern R. Co., 195 So. 866, 239 
Ala. 608. 

Ill.—Barth v. Farmers' 4b Traders' 
Bank. 195 Ill.App. 318, followed in 
Long V. Same, 195 Ill.App. 330, 
Treadwell v. Central Bank. 196 Ill. 
App. 329, Davant v. Central Bank, 
195 Ill.App. 828, Missouri State 
Life Ins. Co. v. Central Bank, 196 
Ill.App. 828, Missouri State Life 
Ins. Co. V. State Bank of Montlcel- 
lo, 196 Ill.App. 324. 326. 326, 327, 
and Schupp v. State Bank of 
Monticello, 196 Ill.App 322, 323. 
Md—Iverson v. Illinois Glass Co, 
131 A 834. 149 Md. 622, certiorari 
denied 48 S.Ct. 34, 276 U.S. 493, 72 
L.Ed 390. 

Mass—Edwards v. International 
[ Pavement Co., 116 N E 266, 227 
Mass. 206. 

Mo—Turner v. Missouri-Kansas- 
Texas R Co., 142 SW2d 466, 346 
Mo. 28, 129 ALR. 829. 

Haller V Kansas Cilv Public 
Service Co , App . 17 S VV.2d 392 
N.J —Coral Gables v Kretschmer, 
184 A 825. 116 N.J Law 580. 

Vt —General Motors Acceptance 
Corp. V. Silsby, 187 A. 626, 108 Vt. 
376. 

4 C.J. p 679 note 38 [b]. 

Dsazez 

Pa—Fisher v. City of Philadelphia, 
170 A. 875, 112 Pa Super. 226 
Vt.—^W. II. Hobbs & Son v. Grand 
Trunk Ry. Co., 108 A. 199. 93 Vt. 
392. 

Dstterv 

Ky.—Board of Education of Barbour- 
ville V. Kiiox County Board of 
Education, 84 S.W.2d 62, 260 Ky. 
116. 

S.D.—In re Fahnestock’s Estate, 246 
N.W. 899, 61 S.D. 24. 

Tex.—^Weir-Martin Implement Co. v. 
Rice, Civ.App., 44 S.W.2d 1006. 

leaps 

Ark.—^Ft. Smith Light 4b Traction 
Co. V. Phillips, 206 S.W. 458, 136 
Ark. 810. 

Or.—Broughton v. Stricklin, 80 P.2d 
332, 146 Or. 269. 

Wyo.—Carter Oil Ca T. Pacific- 
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be considered may be relaxed in the interests of 
justice,and does not exclude consideration by 
the appellate court of papers which were actually a 
part of the evidence submitted.27 The court may 
turn to an instrument not formally offered in evi¬ 
dence for the purpose of answering an objection 
grounded thereon and in an equitable case an 
affidavit made in support of a motion to dismiss the 
appeal has been considered in reviewing the cause 
on the merits.29 
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§ 1489. -Matters Brroneouslsr Received 

in Evidence 

Apart from evidonco prohibited by etatute and evi¬ 
dence improperly received in an equitable case, there la 
no unlvereal rule aa to whether evidence Improperly ad¬ 
mitted will be considered by an appellate court! but fre¬ 
quently such evidence is considered where It was Intro¬ 
duced without objection. 

The cases are not in accord as to whether or not 
the appellate court in arriving at a decision will con¬ 
sider matters erroneously received in evidence in 
the court below. In some cases such evidence has 
been disregarded®® where it was admitted over ob- 


Wyomlner Oil Co., 263 P. 960, 37 
Wyo. 448, rehearing denied 267 P. 
86, 38 Wyo. 361. 

Xortgagea 

Ark.—Belford v. Abston-Wynne & 
Co, 248 S.W. 265, 167 Ark. 318. 
Ohio.—^Ashland Building & Loan Co 
V. Kerman, 155 N.E. 245, 23 Ohio 
App. 127. 

ICnnlolpal ordlnaaoes 
Cal.—Marshall v. Lyon, 177 P.2d 44, 
77 C.A.2d 905. 

Ill,—Schneeweisz ▼. Illinois Cent. R 
Co., 196 Ill.App. 248. 

La.—Hardware Mut. Cas Co v. 
Abadie, App., 61 So.2d 664—Myers 

V. Landry, App., 60 So.2d 318— 
Di Leo y Montier, App., 195 So 
74—Lemoine v. Thomas, App., 167 
So. 170—Liberty Mut. Ins. Co. v 
Benton, App., 163 So. 479. 

Mo—Barber v. Kellogg, App., Ill S 

W. 2d 201, affirmed. Sup., 123 S.W. 
2d 100. 

Neb—State v. Novak, 46 NW.2d 626, 
163 Neb. 696. 

Opinion of another division of ap- 
pellate court 

Ill —Olympia Fields Country Club v. 
Bankers Indem. Ins. Co., 60 N.E 2d 
896, 326 Ill.App. 649. 

▲ superseded pleading not offered 
in evidence may not be considered 
on appeal. 

Cal —Meyer v. State Bd. of Equaliza¬ 
tion, 267 P.2d 267, 42 C.2d 376. 
Survey filed as an exhibit with ex¬ 
ceptions cannot be considered, where 
it does not come in the form of legal 
testimony. 

Ky.—Shanahan v. McIntyre, 206 fi. 
W. 386, 181 Ky. 390. 

▼lew of premises by the court for 
the purpose of gaining a better un¬ 
derstanding of the evidence will not 
be considered on appeal as the taking 
of independent evidence from which 
a finding may draw support. 

Cal.—Gray v. Reclamation Dlst. No. 
1600, 168 P. 1024, 174 C. 622, fol¬ 
lowed in Proper v. Reclamation 
Dlst No. 1600, 168 P. 1037, 174 
C. 816. 

Svldsnoe admitted for limited pur¬ 
pose cannot be considered by the su¬ 
preme court for another purpose. 


Mo.—Platt V. Huegel, 82 S.W.2d 606, 
826 Mo. 776. 

26.6 La.—^Robin v. Walsh, App., 17 
So.2d 852. 

N.J —Devlin v. Surgent, 118 A.2d 9, 
18 N.J. 148. 

Evldaaoe not iatroduoed tlirongh In¬ 
advertence 

On appeal by assignors of oil, gas, 
and mineral lease, from Judgment 
for assignee based on alleged breach 
of warranty of title by assignors 
who contended that assignee did not 
lose the lease by reason of a mort¬ 
gage foreclosure on the leased 
premises because evidence did not 
show that mortgage contained a pact 
de non alienando, the court of ap¬ 
peal would consider the case as 
though the mortgage had been in¬ 
troduced in evidence, where assignee 
attached a copy of the mortgage, 
which contained the pact, to his 
brief on appeal, and admitted that 
through Inadvertence it was not in¬ 
troduced, since, if introduction of the 
mortgage was necessary to a deci¬ 
sion, Justice would require the case 
to be remanded for its introduction. 
La.—Tomlinson v. Thurmon, 181 So. 
206, annulled 181 So. 468, 189 La. 
959 

Weight of teetimo&y of witness of¬ 
fered but not examined 

The assumption by a trial court of 
its own motion that a witness who 
was offered but not examined would 
testify in a certain way would not be 
treated by reviewing court as equiva¬ 
lent in weight to actual testimony of 
such witness tested by cross ex¬ 
amination, in absence of some ad¬ 
mission by the opposing party 
N.J.—Dickerson v. Metedeconk Co.. 
198 A. 881, 123 N.J.Eq. 484. 

Admissions from failure to deny 

Admissions of defendant resulting 
from failure specifically to deny 
averments in plaintiiTs statement of 
claim, though not read In evidence, 
may be referred to by supreme court 
in determining whether, on facts put 
in issue, defendant has shown there 
was reversible error at trial. 

Po.—Farmers Nat. Bank & Trust 
Co. of New Holland v. New Holland 
Nat. Bank, 6 A.2d 198, 333 Pa. 428 
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27. Cal.—^McCreery v. Charlton, 196 
P. 670, 186 C. 37. 

Ohio.—Lucas County Com’rs v. 
English, 86 Ohio Clr.Ct. 246, af¬ 
firmed Board of Com’rs of Lucas 
County v. English, 105 N.E. 767, 
88 Ohio St. 661. 

Whils it is not responsibility of 
appellate court to determine what 
papers were used on hearing in 
court below, appellate court is au¬ 
thorized to look through form to 
substance. 

Cal.—Thomas v. Thomas, 168 P.2d 
389, 66 C.A.2d 818. 

Matters oonsidered as in evidenoe by 
court and parties 

(1) When a document has been 
considered by court and parties as 
being In evidence, fact that no for¬ 
mal offer in evidence was made will 
not exclude document from consid¬ 
eration as part of record on appeal. 
Cal.—Reed v. Reed, 276 P.2d 36, 121 

C.A.2d 786. 

(2) So, where record on appeal 
shows that trial court and both 
parties treated record of proceedings 
In previous divorce suit as having 
been properly received in evidence, 
reviewing court will not look for 
technical reasons to exclude divorce 
proceedings from consideration, even 
though record thereof was not for¬ 
mally offered in evidence. 

Cal.—Mann v. Mann, 172 P.2d 369, 
76 CA2d 32. 

28. Mo.—Heagy v. Miller, 187 S.W. 
889. 

29. Ill.—Belofsky v. Johnson, 266 
Ill App. 351. 

30. U.S.—^National-Ben Franklin 
Fire Ins Co. v. Stuckey, C.C.A.Oa., 
86 F2d 176. 

Ala.—Haywood v. Hollingsworth, 51 
So.2d 674, 255 Ala. 453. 

Ariz.—Anderson v. Artesla Inv. Co., 
188 P2d 465, 66 Ariz 335. 

Ark.—Webster v. Telle, 6 S.W.2d 28, 
176 Ark. 1149. 

Cal.—^Mutascio v. Bartoluccl, 247 P. 
2d 62, 112 CA2d 700—Stevens v. 
Mostachetti, 167 P.2d 809, 73 C.A. 
2d 910. 

Ill.—Handley v. Brb, 41 N.E.2d 222, 
314 Ill.App. 207. 
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jection®^ or even where no objection was made to I been considered on appeal®* where it was introduced 
its admission.*® In other cases such evidence has | without objection or exception or allowed to remain 


Kan.—Roth v. Huaer, 76 P.2d 871. 147 
Kan. 433. 

Miss.—Gholson v. Smith. 48 So. 2d 
603, 210 Miss. 28. 

Mo.—Minor v. Llllard. 289 S.W 2d 1. 
Haley v. Horwitx. App., 290 S.W. 
2d 414—Tlefenbrunn v. Dickerson. 
App, 161 S.W.2d 428. 

Ohio —Schueler v Lynam, 75 N.B 2d 
464. 80 Ohio App. 325. 

Okl.—Guyer v. London. 102 P.2d 875, 

187 Okl. 326—Harrison v. Fugatt, 
65 P.2d 1200, 179 Okl. 867. 

S.D.—Rogers v. Standard Life Ins. 

Co., 222 N.W. 667, 54 S.D. 107. 
Tex.—Cate v. Cate, Clv.App., 249 S. 
W.2d 73—Massey-Harris Co. v. 
Bernard, Clv.App.. 84 S.W.2d 1091, 
error dismissed—Standard v. Texas 
Paclflc Coal & Oil Co., Clv.App., 47 
S.W.2d 443—Texas Sc P. Ry. Co. v. 
Bufkin, Civ.App., 46 S.W.2d 714— 
Hamon v. Sanderford, Civ App., 28 
S.W.2d 861—Suter v. City Nat. 
Bank, Civ.App., 12 S.W.2d 1037— 
Hull-Tex Oil Ass’n v. Pipes, Civ. 
App., 240 S.W 994—^Woodmen of 
the World v Alexander, Civ.App., 
239 SW. 343 

Va.—Dobbs v. Dobbs, 143 S.E. 702, 
150 Va. 386. 

Wash.—State ex rel. Cummings v. 
Kinne, 111 P.2d 222, 8 Wa8h.2d 
1—^Adams v. Mignon, 84 P.2d 1016, 
197 Wash. 293. 

4 C.J. p 679 note 39. 

3kL reviewing the faoiSt an appel¬ 
late court considers only properly 
admitted evidence. 

Minn—Keller v. Wolf, 58 N.W.2d 
891, 239 Minn. 397. 

Svldeaoe called for «k oAdo hy 
Judge, after the case is submitted 
and under advisement, is unauthor¬ 
ized, and will be disregarded on ap¬ 
peal. 

La.—Sowers v. Shlff, 15 La.Ann. 300. 
Bvldeuoe of uo suhstaatial valua 
Where assignment of error relates 
to admission of certain evidence 
which has no substantial value, su¬ 
preme court on review will disre¬ 
gard the evidence. 

Wash.—Walling v. S. Birch Sc Sons 
Const. Co., 218 P.2d 478, 85 Wash. 
2d 485. 

Hearsay 

La.—^Futch V. W. Horace Williams 
Co., App., 27 So.2d 184. 

31. Ariz.—Lewis v. Rouse, 240 P. 
275, 29 Ariz. 156. 

Cal.—Silvius V. Mordoff, 192 P. 289, 

188 C. 628. 

Ill.—Handley v. Brb, 41 K.B.2d 222, 
814 Ill.App. 207. 

Ky.—McCarty v. Conley. 157 S.W.2d 
475, 289 Ky. 61. 

La.—^Alston v. Drexler. App.. 17 So. 
2d 271—Brenard Mfg. Co. v. Gibbs. 


119 So. 488, 9 La.App. 137—Brenard 
Mfg. Co. V. Gibbs. 4 La.App. 312. 
Mich—Minnesota Mut Life Ins. Co. 
V. Schlangcr, 278 NW. 821, 284 
Mich. 207—Fletcher v. Morlock, 231 
N.W. 69, 261 Mich. 96. 

Neb.—Owens v. Reed, 4 N.W.2d 914, 
141 Neb. 796. 

Ohio—In ro Ruhl's Estate, App., 43 
N.E 2d 760. 

Okl.—American Cas. Co. of Reading 
Pa. V. Oliver, 239 P.2d 1012, 205 
Okl 639. 

Pa—Ryan v. MacDonald, 80 A. 2d 
662, 161 Pa Super. 607. 

Tex.—Michel in Tire Co. v Gan ter, 
Civ.App., 61 SW.2d 626. 

Svlde&oe uot ueoessary to deolslon 

Evidence which was improperly re¬ 
ceived over objection and is not nec- 
cessary to a decision of the case will 
not be considered. 

La—Driefus v. Levy, App, 140 So 
269. 

On review of submission of, or re¬ 
fusal to submit, case to jury see 
supra S 1483. 

32. Md—Fersinger v Martin, 36 A. 

2d 716, 183 Md 136. 

Mont.—Bauer v. Monroe, 168 P 2d 
485, 117 Mont. 306. 

N.T.—Hennessy Realty Co. v. Hayes, 
193 N.Y.S. 671. 

Tex.—Austin Bros. v. Patton, Com. 
App, 294 SW. 637. 

Sinclair Prairie Oil Co. v. Perry, 
Clv.App , 191 S.W.2d 484—Landers 
V. Overaker, Clv.App., 141 S W 2d 
461, error dismissed, judgment cor¬ 
rect—Coffee V. Lieb. Civ.App . 107 
SW.2d 406—Sullivan v. Hardin, 
Civ App, 102 S.W.2d 1110—Taylor 
V. Callahan, Civ.App., 83 S.W 2d 
1072, error dismissed—U S. Fi¬ 
delity & Guaranty Co. v. Hender¬ 
son, Civ.App , 63 S W 2d 811—Com¬ 
mercial Standard Ins. Co. v. No- 
ack. Civ App, 45 S.W 2d 798, re¬ 
versed on other grounds. Com. 
App, 62 S.W 2d 72—Anchor v. 
Anchor, Civ App, 15 S.W.2d 77— 
J. C Penny Co v Grist, Civ.App., 
13 S W.2d 936—Vaughn v. Vaughn, 
Civ App, 287 S.W. 687—Margulos 
V. Terry, Clv.App., 273 S.W. 690— 
Standard Motor Co. v. Wittman, 
Civ App., 271 S.W. 186—Childress 
V. First State Bank of Barnhart, 
Clv.App., 264 S.W. 360. 

4 C.J. p 679 note 40. 

Statute making objeotlon unneoes- 
zary 

Where case had been tried in ac¬ 
cordance with statutory provision 
making it unnecessary that objec¬ 
tion be made to any testimony or 
evidence offered, supreme court 
would, on review, consider only such 
testimony as was relevant, material, 
competent and legal, unless specific 
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objection was interposed and ruling 
was made on such objection by trial 
court. 

Ala—Cousins v. Crawford, 63 So.2d 
670, 258 Ala. 690. 

Bevisw of suffloieuoy of oYldeuos to 
support Judgment 

(1) Incompetent evidence, al¬ 
though admitted without objection, 
will not be considered by the review¬ 
ing court in determining the suffi¬ 
ciency of the evidence to support the 
Judgment. 

Tex.—Baggett & Barcus v. State, 
C1V.APP., 86 SW.2d 368. 

(2) This rule, however, has no ap¬ 
plication to the question presented 
by assignments of error relating only 
to the admissibility of evidence. 
Tex.—Republic Ins. Co. v. Grant, 

Civ.App , 8 S.W 2d 650. 

Parol evidence 

(1) Where parol evidence is ad¬ 
mitted on trial, even without objec¬ 
tion. it may be urged on appeal 
that such evidence should be disre¬ 
garded. 

Cal —Gore v. Bingaman, 85 P.2d 172, 
29 CA.2d 460. 

(2) Evidence incompetent under 
parol evidence rule, even though ad¬ 
mitted in evidence without objec¬ 
tion by adverse party, may not be 
considered on the review of a judg¬ 
ment of nonsuit 

Cal —Mutascio v Bartolucci, 247 P. 
2d 52, 112 CA2d 700. 

(3) Even though testimony in 
violation of statute providing that 
contract in writing may be altered 
by contract in writing or by an ex¬ 
ecuted oral agreement and not other¬ 
wise is admitted at trial without 
objection, the testimony has no legal 
effect and it cannot be considered 
by trial court or appellate court. 
Mont—Bauer v Monroe, 158 P.2d 

486, 117 Mont. 30G. 

33. Ala.—Evans v. Walker, 187 So, 
189, 237 Ala 385. 

Cal—Cullen v Spremo, 298 P.2d 679, 
142 C.A 2d 225 

Ky.—Martin v Martin, 138 S.W. 2d 
509, 282 Ky 411 

Mass —^Harvard Furniture Co. v. 
City of Cambridge, 68 N.E.2d 684, 
320 Mass 227. 

N.Y.—Gries v. Long Island Home, 83 
N.Y.S 2d 728, 274 App Div. 938. 

Faso v. La Cerdese Commodore 
Vito La Mantia Society, 166 N.Y.S. 
1090, 93 Misc. 163. 

N.C.—Early v. Eley, 91 S.E.2d 919, 
243 N.C. 696. 

Pa.—Marino v. Pennsylvania R. Co., 
119 A 2d 836, 180 Pa.Super. 179. 
Tenn.—Julian v. American Nat. 
Bank, 106 S.W.2d 871, 21 TenmApp. 
187. 
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without a motion to strike^^ or where no ruling was | obtained on an objection or exception to its admis- 


Utah.—Haynes v. Hunt, 86 P.2d 861, 
96 Utah 348. 

Vt.—Town of Pair Haven v. Stan* 
nard, 10 A.2d 214, 111 Vt. 49. 
Wls.--.In re King’s Will, 29 N.W.2d 
69, 261 Wis. 269. 

4 C.J. p 679 note 41. 

Conditioned on relevancy 

In considering sufllciency of evi¬ 
dence to support a finding, full 
weight must be given to evidence 
erroneously admitted over objection, 
provided it Is relevant. 

Cal.—^West Coast Ulfo Ins. Co v. 
Crawford, 138 P.2d 384, 68 C.A 2d 
771. 

Por partlonlar purpose 

(1) A quitclaim deed executed by 
one of several defendants after his 
dismissal from the case, although not 
relevant to any issue before the jury, 
may be looked to by the appellate 
court on the question of the qualifi¬ 
cation of a judge, the brother of 
the dismissed defendant, to try the 
case. 

Tex.—Miller-Vldor Lumber Co. v 
Schreiber, CivApp., 298 S W. 164 

(2) Where certain facts were rele¬ 
vant and competent, but the man¬ 
ner or method used to prove them 
was Improper, It would be unfair for 
the appellate court to refuse to con¬ 
sider the evidence in determining 
whether the verdict was against the 
evidence. 

Tex—Texas & N O. R Co v Wil¬ 
liams, CivApp, 178 SW 701, 

Where evidence of no value is 
submitted to Jury, whether because 
of presiding justice’s active error 
or his lack of time to analyze its 
content sufficiently, appellate court 
may analyze it and dispose of it as 
justice requires. 

N.H.—Hebert v. Boston & M. R. R., 
8 A 2d 744, 90 N.II. 324 

34. Ala. — State v. Farley, 89 So. 610, 
206 Ala. 172. 

Ariz—Queen Ins. Co. v. Jones, 262 
P 2d 241, 76 Ariz. 198—Swansea 
Lease, Inc., v. Molloy, 183 P. 740, 

20 Ariz. 631. 

Cal.—Holzer v. Read, 13 P.2d 697, 
216 C. 119. 

Cullen V. Spremo, 298 P.2d 679, 
142 C.A 2d 226—San Francisco Uni¬ 
fied School Dist. V. Board of Nat. 
Missions, 276 P.2d 829, 129 C.A 2d 
236—^West Coast Life Ins. Co. v. 
Crawford. 138 P.2d 384, 68 C.A.2d 
771—People v. One Ford V 8 Coach 
Engine No. 18-2187132, 69 P 2d 473, 

21 C,A.2d 446—Uttley v. City of 
Santa Ana, 28 P.2d 377, 136 C.A. 
23—Booth V. Friedman, 265 P. 222, 
82 C.A. 174. 

Qa.—Chambers v. Williams Bros. 
Lumber Co., 65 S.E.2d 244, 80 Ga. 
App. 38. 

Ill.—Hollister-Whitney Co. v. Mc- 


Callum, 72 N.E.2d 649, 881 Ill.App. 
172—Graham v. Dressen, 10 N.E. 
2d 843, 292 Ill.App. 16—Hermann 

V. Haven, 268 Ill.App. 67. 

Iowa.—Lambach v. Anderson, 293 N. 

W. 606. 228 Iowa 1173. 

Ky.—Rodgers v. Hendrickson, 293 S. 
W2d 456—May v. May, 223 S.W. 
2d 362, 311 Ky. 74—Caudill v. Loar, 
168 SW.2d 767. 293 Ky. 223—Pru¬ 
dential Ins. Co. of America v. 
Pierce’s Adm'x, 109 S.W.2d 616, 270 
Ky. 216—^Jasper’s Ex’x v. Jasper, 
99 SW2d 790, 266 Ky. 622—Cox v. 
Monday, 95 S.W.2d 786, 264 Ky. 
805—Hayes v. Burton, 77 S W.2d 
12, 256 Ky. 726—Preston v. Pres¬ 
ton’s Adm’x, 63 S.W.2d 967, 246 
Ky. 652—Ratliff v. Ratliff, 237 S. 
W. 397. 193 Ky. 708—Hatfield’s 

Adm’r v. Hatfield, 179 S.W. 832, 166 
Ky. 761. 

La —Louisiana Oil Refining Corpora¬ 
tion v. Gandy, 121 So. 183, 168 La. 
37, appeal dismissed and certio¬ 
rari denied Gandy v. Louisiana Oil 
Refining Corporation, 60 S Ct. 66, 
280 U.S. 616, 74 L Ed. 587. 

S. H. Hanville Lumber & Ex¬ 
port Co. v. C-B Lumber Co., App., 
52 So 2d 61—Martin v. Missouri 
Pac. Tran.sp. Co, App., 172 So. 
668—Sawyer v Liberty Industrial 
Life Ins Co. App., 171 So 415, 
rehearing refused 172 So 24— 
Boone v Mrs Maurer’s Bakery, 
App, 170 So 246—Driefus v. Levy, 
App , 140 So 269. 

Md—Travelers’ Ins. Co. v. Scott, 141 
A. 348, 154 Md 414. 

Mo—Rone v Ward. 212 SW.2d 404, 
367 Mo. 1010—Flint v. Sebastian, 
300 SW. 798, 317 Mo 1344. 

Schanbacher v. Lucldo Bros. 
Grocery Co., App. 93 S W.2d 1076 
—Williams v. Excavating & Foun¬ 
dation Co, 93 SW.2d 123, 230 Mo. 
App 973—Sanders v. Owens, App., 
47 SW,2d 132—Woods v. Woods, 
App., 13 SW2d 569. 

N.H—Janus v. Akstin, 20 A.2d 662, 
91 NH. 373. 

N.Y.—Taggart v. Collins, 206 N.T.S. 
635, 210 App.Div. 671, affirmed 148 
NE. 720, 240 N.Y. 696. 

Ohio—Massillon Savings & Loan Co. 
v Imperial Finance Co., 161 N.E. 
645, 114 Ohio St. 623. 

Golep V. McClellan, App., 69 N. 
E2d 221. 

Okl—Butler v. Conyel, 60 P.2d 749, 
177 Okl 424—Gant v. Woodruff, 46 
P.2d 706, 72 Okl. 433. 

Or—Mitchell v. Southern Pac. Co., 
209 P. 718, 105 Or 310. 

Pa.—Brown v Quaker City Cab Co., 
117 A. 681, 274 Pa. 289. 

R. I.—Quinn v. Drummond, 182 A. 439, 
47 R.I. 216. 

S. C.—Copeland v. Craig, 8 S.E.2d 858, 
193 SC. 484. 

Tenn.—Bates v. Dennis, 203 S.W.2d 
928, 30 Tenn.App. 94—General Out¬ 
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door Advertising Co. v. Coley, 181 
S.W.2d 806, 23 Tenn.App. 292. 

Vt.—Taylor v. Blake, 191 A. 923, 109 
Vt. 88 —Scott V. Bradford Nat. 
Bank, 179 A. 149, 107 Vt. 226. 

Wash.—Stipcich v. Marinovich, 124 
P.2d 216, 13 Wash 2d 156. 

Wis.—Pullen’s Will v. Pullen, 166 N. 

W. 26, 166 Wis. 264. 

4 C.J. p 679 note 42. 

Objeotioa sustained hut no motion 
to strike 

Where evidence was objected to 
and the objection sustained, but aft¬ 
er the testimony was already in the 
record and no motion was made to 
strike the testimony, it was before 
the reviewing court for whatever pro¬ 
bative force it might have. 

Tex.—Federal Underwriters Ex¬ 
change V. Stewart, Civ App., 109 
S.W.2d 1031, error dismissed. 

Conclusion of witness 

Mont —^Wells-Dickey Co. v. Embody, 
266 P. 869, 82 Mont. 160. 

Evidence inadmissible under plead¬ 
ings 

Kan.—Floersch v. Snavely, 211 P. 
606, 112 Kan. 210. 

La.—^Wall v. Rabito, 70 So. 631, 138 
La. 609. 

Okl.—Hie V. Travis Oil Corp., 164 P. 
2d 998, 196 Okl. 332. 

Hearsay evidence 

Ala—Yorkshire Ins. Co. v. Bunch- 
Morrow Motor Co., 103 So. 670, 212 
Ala. 588. 

Cal —Merchant Shippers Ass’n v Kel¬ 
logg Exp. & Draying Co., 170 P.2d 
923, 28 C2d 594. 

In re Moore’s Estate, 300 P 2d 
110, 143 CA2d 64—Favali v. Rich¬ 
ardson, 285 P. 1062, 104 C A. 301 
La.—Ayo v. Holzenthal, 141 So. 92, 
19 La.App. 6G1. 

Mo.—Nations v. Barr, App., 43 S.W. 
2d 858. 

N.Y.—In re Findlay’s Adm’rs, 236 N. 
Y.S. 489, 226 App.Div. 638. reversed 
on other grounds In re Findlay, 170 
N.E. 471, 253 NY. 1. 

Eegal effect of conversation intro¬ 
duced in evidence without objection 
must be deteimined. 

Mo.—Nodaway County v. Williams, 
199 S.W. 224. 

Par<d evidence varying written con¬ 
tract 

S.C.—Buckeye Cotton Oil Co. v. Cher- 
aw Ginning Co., 140 S.E. 681, 142 
S.C. 247. 

Secondary evidence 

Ark.—Bridwell v. Rackley, 176 S.W. 

2d 389, 206 Ark. 381. 

La.—Davis v. Demars, App., 169 So. 
634. 

Tex.—State v. Brown, Civ.App., 267 
S.W.2d 796—^Vineyard v. Harvey, 
Civ.App., 281 S.W.2d 921. error dis¬ 
missed. 
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sion.ss It is said that appellant is not estopped to 
claim any advantage that will come to him from 
improper evidence to which he objected.*^ 

In an equitable or other case tried by the court 
without a jury the appellate court considers only 
relevant, material, and competent evidence and dis¬ 
regards all other evidence, whether or not object¬ 
ed to;37 but evidence which, although hearsay or 
secondary, is relevant and competent is not to be 
excluded from consideration where it was let in 
without objection.38 

Evidence prohibited by statute will not be con¬ 
sidered.*^ 

On appeal from an order granting a new trial 
on the ground of insufficiency of the evidence, the 
appellate court will consider all the evidence, includ- 


6 aj.s. 

ing that improperly admitted over the objection of 
appellant.^® However, improper evidence which 
could be excluded on proper objection at a new trial 
will not be considered as a ground for the granting 
of a new trial by the appellate court.^l 

§ 1490. -Matters Excluded from Evi¬ 

dence 

Outside of equity cases, there is no universai ruie as 
to the consideration, other than on the question of ad¬ 
missibility, of evidence erroneously excluded by the trial 
court. 

There seems to be no general test in determining 
whether or not the appellate court will consider 
matters excluded from evidence in the trial court. 
In many cases it is held that such matters will not 
be considered on appeal,^!-*® other than for the 


ToebaloRUy inoottpstoiit svldenos 

CaJ.—^Parsons v. Easton, 195 P. 419, 
184 C. 764. 

San Francisco Unified School 
Dlat. V. Board of Nat. Missions, 276 
P.2d 829, 129 C.A 2d 236. 

SnfDloioiioy of svldsnco 

The competency of evidence Is not 
before revlewingr court in considering? 
sufficiency of evidence where such 
evldenoe has been admitted without 
objection. 

Cal.—People ▼. One Ford V 8 Coach, 
Engine No. 18-2187132, 69 P.2d 473, 
21 C.A.2d 445. 

Where judgment was by default, 

the rule that improper evidence In¬ 
troduced without objection will be 
considered by the appellate court as 
if it were proper evidence has no ap¬ 
plication. 

Va.—^Wessel v. Bargamin, 120 S.E. 
287, 137 Va. 701. 

35. Ala.—Crum v. Crum, 43 So.2d 
392, 253 Ala. 163. 

Fla.—^Douglass v. State Bank of Or¬ 
lando, 82 So. 593, 77 Fla. 830. 
Ky.—Black v. Noel's Adm’x, 41 S.W. 
2d 1100, 240 Ky. 209—Oliver v. 
Gardner, 282 S.W. 418, 192 Ky. 89 
—Levy V. Doerhoefer's Ex’r, 222 
S.W. 515, 188 Ky. 413, 11 A.L.R. 
207. 

Court not required to oonslder 

Where respondent interposed objec¬ 
tions to testimony as incompetent 
under dead man's statute, failure of 
trial court to expressly rule on re¬ 
spondent's objections did not operate 
as a waiver of objections and did not 
require supreme court on appeal to 
consider testimony even though in¬ 
competent under dead man's statute. 
Ala.—^Redwine v. Jackson, 49 So.2d 
115, 254 Ala. 564. 

36. S.C.—Shaw v. Shaw, 116 S.B. 
822, 122 S.C. 386. 

37. Ala.—Carlisle v. Carlisle, 70 So. 
2d 263, 260 Ala. 283—Cousins v. 


Crawford, 63 So.2d 670, 258 Ala. 
690—Pollard v. Simpson, 199 So. 
660, 240 Ala. 401—Pflngstl v. Sol¬ 
omon, 197 So. 12, 240 Ala. 68— 
Goehler v. Burns, 176 So. 192, 234 
Ala 619—White v. White, 142 So. 
624, 225 Ala. 165—Scott v. Scott. 
112 So. 218, 215 Ala 684—Mason v. 
Calhoun, 105 So. 643. 213 Ala. 491 
—Moore v. Moore, 103 So. 892, 212 
Ala. 685—Dillard v. Propst, 103 So 
868. 212 Ala. 664—D & S. Motor Co. 

V. State ex rel. Perry, 102 So. 806, 
212 Ala. 871—King v. Price, 102 So. 
702. 212 Ala. 344. 

Ark.—Ferrell v. Holland, 169 S.W.2d 
643, 206 Ark. 623—Dent v. Indus¬ 
trial Oil & Gas Co., 122 S.W.2d 162, 
197 Ark. 96—Rutherford v. Casey, 
77 S.W.2d 68, 190 Ark. 79—Greer 
v. Davis, 6 S.W.2d 742, 177 Ark. 
65. 

Ga.— Corpus Jhris Secundum quoted 

in Heath v. City of Atlanta, 19 
S.E.2d 746, 760, 67 Ga.App. 86 
Ill,—Wood V. Hartman, 46 N.E.2d 
864, 381 Ill. 474. 

Iowa.—Flint v. Varney, 264 N.W. 

277, 220 Iowa 1241. 

Ky.—Truitt v. Truitt's Adm’r, 162 
S.W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127, 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34. 

Mo.—Minor v. Lillard, 289 S.W.2d 1 
—^Hussey v. Robison, 285 S.W.2d 
603—Middelton v. Reece, 236 S.W. 
2d 335—Linders v. Linders, 204 S. 

W. 2d 229, 366 Mo. 852—Edinger v. 
Kratzer, 176 S.W.2d 807—Zinn v. 
City of Steelville, 173 S.W.2d 398, 
351 Mo. 413—Bick v. Mueller. 142 
S.W.2d 1021, 346 Mo. 746—Holli¬ 
day V. Clark, 110 S.W.2d 1110— 
Lianphere v. Affeld, 99 S.W.2d 36— 
Blumer v. Gillespie, 93 S.W.2d 939, 
838 Mo. 1113—State ex rel. Orr v. 
Kearns, 264 S.W. 775, 804 Mo. 685. 

Simmon v. Marion, App., 227 S. 
W.8d 127—^Boggess v. Cunning¬ 
ham's Estate. App., 207 S.W.2d 814 
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—Kerr v. Prudential Ina Co. of 
America. 194 S.W.2d 706, 288 Mo. 
App. 972—Holland Banking Co. v. 
Robertson. 149 S.W 2d 909, 237 

Mo.App. 629—Baker v. Fox, App., 
70 S W.2d 72—Drew v. Platt, App., 
62 S.W.2d 1041—Cunningham v, 
Klnnerk, App., 1 SW.2d 241. 

Nob.—Dier v. Dier. 4 N.W.2d 781, 
141 Neb. 686—Jones v. Dooley, 185 
N.W. 307, 107 Neb. 162. 

N.D.—Roberge v. Roberge, 180 N.W. 
15, 46 N.D. 402. 

Okl.—Guyer v. London, 102 P.2d 876, 
187 Okl. 326. 

Tex.—Poster v. Buchele, Clv.App., 
213 S.W 2d 738, error refused no 
reversible error—Veal v. Fire 
Ass’n of Philadelphia, Clv.App., 30 
S.W.2d 716. 

Wash.—In re Leslie's Estate, 241 P. 
301, 137 Wash. 20—State v. Kurita, 
240 P. 554, 136 Wash. 426—North¬ 
ern Pac. Ry. Co. v. Johnson & Hig¬ 
gins, 188 P. 30, 110 Wa.sh. 86— 
Maze V. Peuchtwanger, 179 P. 850, 
106 Wash. 327. 

38. Louisiana State Life Ins. Co. v. 
Phillips, 135 So. 841, 223 Ala. 5. 

39. Ala.—Haywood v. Hollings¬ 

worth, 61 So.2d 674, 266 Ala. 463. 

Fla.—^Holmberg v. Hardee, 108 So. 
211, 90 Fla. 787. 

La.—Carlile v. Kimbrough, 184 So. 
778, 16 La.App. 490. 

Tex.—^Hein v. De Busk* Com.App., 
277 S.W. 1063. 

40. Cal.—Rhoda v. Alameda County, 
App., 26 P.2d 691, 134 C.A. 726— 
Globe Grain & Milling Co. v. 
Drenth, 183 P. 286. 41 C.A. 604. 

41. Iowa. —National Produce Co. v. 
Dye Taus Co., 201 N.W. 672, 199 
Iowa 286. 

41M Cal.—Tyra v. Board of Police 
and Fire Pension Com'rs of City of 
Long Beach, 225 P.2d 617, 101 CJL 
2d 248. 
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purpose of passing on their admissibility,^^ or the dencc^^ where it was improperly or erroneously 

prejudicial effect of their exclusion,even though excluded by the trial court but was incorporated in 

the exclusion was improper or erroneous.-*® In other the record.*® In still another case, the appellate 

cases the appellate court has considered such evi- court, although deeming itself to have the legal right 


MIqq.—^W elBh V. Barnes-Duluth Shlp- 
bulieina Co., 21 N.W.2d 48, 221 
Minn. 37. 

Mo —^Wltte V. Cooke Tractor Co., 
App., 261 S.W.2d 651—Lynn v. 
Buslnesa Men’s Assur. Co. of 
America, 111 S.W.2d 231. 232 Mo 
App. 842. 

N.J.—Wallace v. Delaware River Per¬ 
ry Co. of New Jersey, 23 A.2d 263, 
127 N.J.Law 618, affirmed 32 A.2d 
368, 130 N.J.Law 216, certiorari de* 
nied 64 S.Ct. 68, 320 U.S. 760, 88 
L.Ed. 458. 

Tex.-—First Nat. Bank v. Pits, 116 
S.W.2d 1106, 131 Tex. 628. 

Cusack V. Cusack, Civ App , 107 
S.W.2d 1021, error dismissed. 

Wash —State ex rel. Lyle v. Haskins. 

178 P.2d 962. 27 Wash.2d 607. 
▲ffreement of oonnsel 

Where deposition offered by plain¬ 
tiff was excluded by trial court, 
agreement of counsel permitting dep¬ 
osition to be attached to the bill of 
exceptions could not entitle deposi¬ 
tion to consideration on defendant’s 
appeal. 

Mo.—Caaciaro v. Great A. & P. Tea 
Co.. 183 S.W.2d 833, 238 Mo.App. 
361. 

Testimony admitted and then ex. 
eluded 

Testimony admitted by trial court 
which subsequently, at close of all 
evidence sustained objections there¬ 
to and did not consider it, should not 
be considered by supreme court on 
appeal. 

Neb.—Rawls v. Hewitt, 80 N.W.2d 
623, 149 Neb. 161. 

Where the trial court properly sus¬ 
tained objection to testimony the 
court erred in permitting the intro¬ 
duction of the testimony so that a 
record might bo made up, and the 
appellate court was required to dis¬ 
regard such testimony. 

La.—Campbell v. Clark, App., 43 So. 
2d 663. 

42. Ark.—Shultz Const. Co. v. Lov¬ 
ett. 24 S.W.2d 330, 180 Ark. 1104 
Cal.—^Meeker v. Cross, 211 P. 229, 69 
C.A. 612. 

Iowa.—Brem v. Swander, 132 N.W. 
829, 163 Iowa 669. 

Mass.—Reilly v. Selectmen of Black- 
stone, 166 N.E. 660, 266 Mass. 603. 
Mioh.—Tuttle v. Briscoe Mfg. Co., 
165 N.W. 724, 190 Mich. 22. 

Minn.—Krause v. Chicago, M. & St. 
P. Ry. Co., 202 N.W. 846, 162 Minn. 
102 . 

Miss.—^Eagle Lumber & Supply Co. v. 
De Weese, 186 So. 490, 163 Miss. 
602—Owin V. Fountain, 132 So. 669, 
159 Miss. 619. 

Mo.—Welp V. Bogy, 6 aw.2d 699, 
6 C.J.S.—60 


820 Mo. 672—Scheipers v. Missouri 
Pac. R. Co., 298 S.W. 51. 

O’Doll v. National Lead Co., App., 
263 S.W. 397. 

Pa.—Kittelberger v. Clearfield Coun¬ 
ty Grange Mut. Fire Ins. Co., 163 
A. 3C7, 106 Pa.Super. 333. 

Tex.—Standard v. Texas Pacific Coal 
& Oil Co., Civ App., 47 S.W.2d 443. 
Utah.—Parker v. Weber County Irr. 
Dist., 236 P. 1106, 65 Utah 864— 
Hirsh v. Ogden Furniture & Car¬ 
pet Co., 160 P. 283, 48 Utah 434. 

4 C.J. p 679 note 48. 

Hearsay testimony 
Md.—International Pocketbook 

Workers’ Union v. Orlove, 148 A. 
826, 168 Md. 496. 

42.5 Tex—Anderson v. Hutto, Civ. 
App., 126 S.W.2d 709, error refused. 

43. Tex.—Nast v. San Antonio, U. & 
G. Ry. Co., Com.App, 261 S.W. 
1011 . 

Jones v. S. G. Davis Motor Car 
Co., Civ.App., 224 S.W. 701, dis¬ 
missed for want of Jurisdiction— 
Richards v. Hartley, Civ App., 194 
SW. 478. 

Vt—Hill V Scott, 143 A. 276, 101 Vt. 
356. 

44. La—Richard v. Cain, 122 So 
866, 168 La. 608. 

Minn.—Zander v. Schackel, 201 N.W. 
308, 161 Minn. 116. 

NY.—Jewett v. Commonwealth Bond 
Corporation, 271 N.Y.S 622, 241 
AppDlv. 131—^Doratlo v. Jackson, 
160 N.Y.S. 266, 174 App.DiV. 88. 
Ohio —Cincinnati & Suburban Bell 
Tel. Co. V. City of Cincinnati, 85 
NE.2d 393, 84 Ohio App. 621. 
Tex—Thurber Const. Co. v. Kemp- 
lin, Civ.App, 81 S.W.2d 103. 

Wash.—Citizens’ Nat. Bank of Los 
Angeles, Cal, v. Galland, 280 P. 62, 
163 Wash 669. 

4 C.J, p 679 note 44. 

On review of submission of, or re¬ 
fusal to submit, case to Jury see su¬ 
pra § 1483. 

Identical testimony In record with¬ 
out objection 

Reliance of appellate court on evi¬ 
dence which was stricken from the 
record was not erroneous, where the 
identical testimony was restated by 
witness and remained in the record 
without objection. 

Cal.—People v. Corlett, 168 P.2d 964, 
67 C.A.2d 83. 

Where case is argued as though 
evidence excluded by trial court were 
before reviewing court, latter would 
treat case as though evidence were 
before it. 

Utah—Kansas City Wholesale Gro¬ 
cery Co. V. Weber Pacing Corp., 
73 P.2d 1272, 93 Utah «4, 
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45. Ill.—Belorodker Loan & Invest¬ 
ment Co. V. Goldenberg, 253 Ill.App. 
416—Gustin v. Bryden, 205 111.App. 
204. 

Iowa.—Sjulin v. Clifton Furniture 
Co., 41 N.W.2d 721, 241 Iowa 761— 
Iowa Electric Co. v. Homo Ins. Co., 
17 N.W.2d 414, 235 Iowa 672. 

Ky—Siler v. Payne, 240 S.W. 863, 
194 Ky. 618. 

Me.—4-One Box Machine Makers v. 
Wlrebounds Patents Co., 159 A. 
496, 131 Me. 70. 

Mo.—Minor v. Llllard, 289 SW.2d 
1—Look V. French, 144 RW.2d 128, 
846 Mo. 972—Bajohr v. Bajohr, 184 
S.W. 76. 

Underwood v. Fortune, App , 9 S. 
W.2d 846. 

Mont —Strever v. Sinclier, 213 P. 268, 
66 Mont 268. 

NY.—Zinaman v. Stlvelman, 286 N. 
Y.S. 20, 246 App.Div. 851, affirmed 
4 N.E 2d 813, 272 N.Y. 580. 

American Lace Mfg. Co. v. Levy, 
165 N.Y.S. 232, 92 Mlsc. 166. 

Or—Erickson v. Grande Ronde Lum¬ 
ber Co., 92 P.2d 170, 162 Or. 666. 
rehearing denied 94 P.2d 139, 162 
Or. 556—Tanous v. Johnston, 232 
P. 793, 113 Or. 343. 

Pa —^Valles v. Peoples-Pittsburgh 
Trust Co., 13 A 2d 19, 339 Pa. 38. 
Philippine.—Lorenzo v. Navarro, 5 
Philippine 505. 

SC.—Dinkins v Robbins, 21 S.E.2d 
10, 200 S.C. 475. 

Wyo.—^Koon v. Sampson. 169 P.2d 
366, 61 Wyo. 498. 

Where party hae been improperly 
denied right to oross-examine wit¬ 
ness, and the testimony which should 
have been admitted as cross-exami¬ 
nation appears as part of party's own 
case, on appeal it will be consid¬ 
ered as though given on cross-exam¬ 
ination. 

Pa.—Conley v. Mervls, 188 A, 360, 824 
Pa. 677, 108 A.L.R. 160. 

Sxolusioa teohnloally proper 

In actions on Are policies cover¬ 
ing contents of building wherein in¬ 
surers alleged violation of sole own¬ 
ership clauses in policies as one of 
defenses, material portions of dep¬ 
osition by plaintiff respecting his 
Interest In the property should have 
been admitted in the Interest of jus¬ 
tice, though exclusion thereof, bs- 
cause offered as rebuttal testimony, 
may have been technically proper un¬ 
der the circumstances, and, such be¬ 
ing the case, the testimony In dep¬ 
osition would be examined by the 
supreme court to aid in proper dis¬ 
position of case and for purpose of 
accomplishing Justice between the 
parties. 
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to treat evidence erroneously rejected as if it had 
been received, declined to affirm the judgment on the 
basis of such evidence and considered it only fair 
to reverse and remand the case for a retrial in order 
that the evidence might be subjected to the test of 
cross-examination.^® 

In equity, where evidence excluded by the trial 


5 C.J.S. 

court is preserved in the bill of exceptions, the ap¬ 
pellate court may pass on and admit or reject it as 
the right may appear,®*^ although it has been held 
that the court should not do this save in extreme 
and exceptional cases where the injured party is 
without fault and would be otherwise without rem¬ 
edy.^® 


B. INTERLOCUTORY, COLLATERAL, AND SUPPLEMENTARY PROCEEDINGS AND 

QUESTIONS 


§ 1491. On Appeal from Final Judgment 

An Interlocutory decision which may not be Itself 
Independently appealable may be revlewable on appeal 
from a final Judgment or decree, provided the question 
is properly preserved and presented for review. 

While it is the general rule that an appeal, writ 
of error, exceptions, or other proceeding for re¬ 
view will not lie from or to an interlocutory deci¬ 


sion unless it is expressly permitted by statute or 
constitutional provision, as stated supra § 92, mere¬ 
ly because an interlocutory decision is not appeal- 
able does not mean that it is not reviewable,^® ®® 
and an interlocutory decision, order, or ruling 
which is not itself independently appealable may be 
reviewed on appeal from a final judgment or dt- 
cree.^®-®® In fact, most interlocutory orders or 


Wyo.—^New Hampshire Fire Ins. Co. 
of Manchester v. Boler, 102 V.2d 
89, 66 Wyo. 630. 

46. Or.—Dolan v. Continental Cas¬ 
ualty Co.. 281 P. 182, 131 Or. 327, 
modified on other grounds 283 P. 
16, 131 Or. 327. 

47. Hawaii —Manufacturers Life 

Ins. Co. V. von Hamm-Young Co., 
34 Hawaii 288. 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34. I 

Mo.—Rone v. Ward. 212 S.W.2d 404, I 
367 Mo. 1010—Brooks v. Brooks, 
208 S.W.2d 279, 367 Mo. 343, 4 
A.L.R.2d 826—Dreckshage v. Dreck- 
shage, 176 S.W.2d 7, 362 Mo. 78— 
Russell V. Frank, 164 S.W.2d 63, 
348 Mo. 633—Aquamsl Land Co. v. 
City of Cape Girardeau, 142 S.W. 
2d 332. 346 Mo. 624—Graham v. 
Karr, 66 S.W.2d 996, 331 Mo. 1167 
—Mathews Real Estate Co. v. Na¬ 
tional Printing & Engraving Co., 
48 S.W.2d 911, 330 Mo. 190, 81 
A.L.R. 1039—Pickel v. McCawley, 
44 S.W.2d 867, 329 Mo. 166—Webb 

V. Salisbury. 39 S.W.2d 1046, 327 
Mo. 1123—Vining v. Ramage, 3 S. 

W. 2d 712, 319 Mo. 66—Hurst Auto¬ 
matic Switch & Signal Co. v. Trust 
Co. of St. Louis. 216 S.W. 964. 

Butler V. Butler, App., 262 S.W. 
2d 330—^Zorensky v. Wellston 
Clothing Co., App., 223 S.W.2d 861 
—^Williams v. Patterson, 218 S.W. 
2d 166, 240 Mo.App. 131—Holland 
Banking Co. v. Robertson, 149 S. 
W.2d 909, 237 Mo.App. 629—Baker 
v. Fox. App., 70 S.W. 2d 72—^Endres 
V. Hadeler, App., 220 S.W. 1002. 

4 C.J. p 680 note 46. 

Whsra szoludsd sshiblts wars aA- 
jnlssihla In the light of defendant's 
subsequent testimony, supreme 
court, in view of the equitable nature 


of the case, would consider such ex¬ 
cluded exhibits on appeal even 
though trial court may not have 
erred in excluding exhibits at the 
time they were excluded. 

Mo—Kramer v. Johnson, 238 S.W.2d 
416, 361 Mo. 1085. 

Opposition to applioation for lajimo- 
tioa 

Affidavits and admissions offered 
In opposition to an application for 
injunction may be considered on ap¬ 
peal. although disregarded by the 
trial court 

U.S.—Shubert v. Woodward, Mo., 167 
P. 47, 92 C.C.A. 609. 

48. Neb.—Phenix Mut. L. Ins. Co. v. 
Brown, 66 NW. 488, 37 Neb. 706. 

48.50 N.D.—Schaff v. Kennelly, 69 
N.W.2d 777—Stormon v. District 
Court of Pierce County, 88 N.W.2d 
785, 76 ND. 713. 

Bnling of law 

Where a ruling sought to be re¬ 
viewed is one of law, it is open to 
review whenever a timely appeal is 
taken from a final judgment. 

Kan.—Harshbarger v. Carson, 303 P. 
2d 143, 180 Kan. 241—Amall v. 
Union Central Life Ins. Co., 142 
P.2d 838, 167 Kan. 686. 

Bight of appeal not determinative 
Although certain Interlocutory or¬ 
ders are not independently appeal- 
able, they are reviewable in con¬ 
junction with a final Judgment, and 
thus the determination that an or¬ 
der is not appealable does not neces¬ 
sarily resolve the question of wheth- 
! er such an order may be reviewed 
when properly presented. 

Ky.—^Bell V. Harmon, 284 S.W.2d 812. 

4a56 Ariz.—Miller v. Arizona Bank, 
43 P.2d 51^ 43 Ariz. 297. 
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Cal —Clements v. T. R. Bechtel Co, 
273 P.2d 6, 43 C.2d 227. 

Idaho.—Huggins v. Green Top Dairy 
Farms, Inc, 260 P.2d 407, 74 Idaho 
266—Weiser Irr. Dist. v. Middle 
Valley Irrigating Ditch Co., 156 P. 
484, 28 Idaho 548. 

Minn.—^W. T. Rawleigh Co. v. Sho- 
gren, 257 N.W. 102, 192 Minn. 483 
—Lundblad v. Erickson, 230 N.W. 
473, 180 Minn. 185 

N.D—Burdick v. Mann, 231 N.W. 
646, 59 ND 611. 

Or.—Anderson v. llarju, 233 P. 848, 
113 Or. 652—Salem King's Prod¬ 
ucts Co. V. La Follette, 196 P. 416, 
100 Or 11. 

Tex—Ferrell v. Ertel, Civ.App., 100 
SW2d 1084, error dismissed— 
Holmes v. Coalson, Civ.App, 178 
S.W. 628, affirmed 240 S.W. 896. 
Ill Tex. 602. 

Zh absence of motion for new trial 

An appealable order made after 
trial and before entry of Judgment 
can be reviewed only on appeal from 
Judgment where no motion for new 
trial has been made 
Minn.—Frisbie v. Frlsble, 83 N.W.2d 
23, 226 Minn. 436. 

Begislatlve intent In abolishing 

appeals from certain Intermediate 
orders was that all matters em¬ 
braced within their purview should 
be considered on appeal from the 
Judgment. 

Cal.—Hollenbough v. Wickersheim, 
299 P. 90, 114 C.A. 1. 

Bffeot of deoisloa as to nonappeal- 
abUlty 

A decision, on a motion to dismiss 
an appeal, that a certain order ap¬ 
pealed from is a nonappealable inter¬ 
locutory order, is the law of the 
case, and the order is subject to re- 
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decisions which are nonappealable may be reviewed 
as an incident to, or as a part of, the final action 
of the court,and in a number of jurisdictions 
statutes or rules of civil procedure provide that in 
a proceeding to review a final judgment, order, or 
decree there may be a review of interlocutory or 
intermediate judgments, orders, or rulings which are 
properly preserved and presented for review.^^ 

Ordinarily such statutes do not authorize a re¬ 
view of an order or ruling which was not object¬ 
ed to^o or from which an appeal was not taken,® 
or an assignment of error which is not based on 
any order, ruling, or judgment of the trial court.^i 

In some jurisdictions, under statutory provisions, 
a direct, separate, or independent proceeding to 
review an interlocutory decision may be maintained, 
as stated supra § 93 et seq, and, in certain jurisdic- 
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tions which authorize such a proceeding, if an inter¬ 
locutory decision is not reviewed directly or sepa¬ 
rately, it may not be reviewed in a proceeding to re¬ 
view the final action of the court.®® 

An award of costs is subject to review on ap¬ 
peal from the final judgment where it is embraced 
in, and is a part of, the judgment.®® 

Where the lost proceedings, papers, and files to 
be re-established in a statutory proceeding are part 
of the records of a case pending before the court in 
which the statutory proceeding was brought, the re¬ 
establishment proceeding must be regarded as ancil¬ 
lary to the main suit and is to be reviewed in the 
same manner as judgments or decrees in the main 
suit.®^ A wholly independent proceeding will not 
be reviewed on appeal from a judgment in an ac¬ 
tion even though the proceeding was docketed with 


view on appeal from the flnal Judg¬ 
ment. 

Idaho.—^Aumock v. Kllborn, 25 P.2d 
1047. 68 Idaho 606. 

Bevlew of nonappealahla Judgment 

Where a nonappealable summary 
judgment in favor of one of three 
defendants was entered without dis¬ 
posing of the suit as against the 
other defendants, remedy of plain- 
tlfTs to review such judgment was to 
appeal from flnal judgment when it 
should be entered 

Tex—Dunn v. Tillman, Civ.App,, 271 
S.W2d 702. 

48.60 N,D.—Schaif v. Kennelly, 69 
NW2d 777—Stormon v District 
Court of Pierce County, 38 N W.2d 
785, 76 KD. 713 

Prevention of piecemeal appeals 

Ohio—Oates v Big Boy Beverages, 
113 NE2d 749, 93 Ohio App 331 

49. Cal.—Heck v. Heck Bros., 134 
P.2d 853, 67 C A 2d 699. 

Colo.—State v. Ilarrah, 196 P.2d 256, 
118 Colo. 468. 

Del.—Du Pont v. Du Pont, 90 A.2d 
467, 8 Terry 229. 

Ill.—Ellguth V. Ellguth, 95 N.E. 169, 
250 111. 214. 

Sanborn v. Blankenhoim, 104 
N.E.2d 673, 346 Ill.App. 214—Mc¬ 
Gowan V. Ellis, 55 N.E.2d 664, 323 
Ill.App. 291—Feldman v. Illinois 
State Pawners Ass'n, 279 Ill.App. 
476. 

Iowa.—In re Hinkle’s Estate, 38 N. 

W 2d 648, 240 Iowa 979. 

La.—Industrial Loan & Inv. Co. v. 

Price, App., 31 So.2d 881. 

Md.—Farmers' & Merchants’ Nat. 
Bank of Cambridge v. Harper, 137 
A. 702, 161 Md. 368, 163 Md. 128. 
N.J.—Hopper v. Gillet, 148 A. 448, 
106 N.J.Law 160. 

N.D.—Schatt V. Kennelly, 69 N.W.2d 
777. 


Or —Finch v. Paclflc Reduction & 
(.^hemioal Mfg. Co.. 234 P. 296, 113 
Or 670 

S.C—Iluyler v. Kohn, 153 S.B. 460, 
156 S C 437. 

Tex—Hicks v. Southwestern Settle¬ 
ment & Development Corp., Civ. 
App, 181 S W.2d 982. 

4 C J. p 680 note 52. 

Season for rale 

The purpose of limiting the right 
of appeal to final decisions is to save 
the expense and delay of repeated 
appeals in the same case, not to ren¬ 
der interlocutory or nonflnal deci¬ 
sions of tribunal appealed from ex¬ 
empt from review. 

Ma.‘<s—Weiner v. Pictorial Paper 
I’ackage Corporation, 20 N.E.2d 
4r»8. 303 Mass 123. 

All motions In writing occurring 
prior to rendition of flnal judgment 
may be reviewed on appeal from 
such judgment. 

Ala.—Du Free v. Hart, 8 So.2d 183, 
242 Ala 690. 

Appeal from last and flnal judgment 

An appeal from the last and flnal 
judgment carries with It appeals 
from all previous Interlocutory judg¬ 
ments. 

La—Succession of Williams, 95 So. 
607, 163 La. 206. 

All rulings and decisions on aU is¬ 
sues 

On appeal from a flnal judgment, 
the rulings and decisions of the 
court on all issues are reviewable. 
Cal.—Bakewcll v. Bakewell, 130 P. 
2d 975, 21 C.2d 224. 

Goldsworthy v. Dobbins, 243 P. 
2d 883, 110 C.A.2d 802. 

60. Ill.—Rosenfeld v. Horwich, 221 
Ill.App. 304. 

50.5 Ark.—Goodlett v. Goodiett, 190 
S.W.2d 14, 209 Ark. 297. 

Kan.—^Daniels v. Wood Const. Co., 
267 P.2d 617, 175 Kan. 877. 
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N.Y.—Perri v. Zoning Bd. of Ap¬ 
peals of Incorporated Village of 
Scarsdale. Westchester County, 
128 N.Y.S 2d 774, 283 App.Dlv. 818. 
Necessity of appeal see infra 9 
1492 a. 

Appeal not required from every order 

Where it was contended that ap¬ 
pellant did not take an appeal from 
the order under consideration, it was 
held that the civil practice act did 
not contemplate that an appeal be 
taken from every order made, but 
the act did contemplate that on an 
appeal from a judgment the court 
could review certain intermediate 
orders. 

Nev.—Drespel v. Drcspel, 64 P.2d 
226, 66 Nev. 368. 

Appeal at termination of suit 

Where an order was interlocutory, 
an appeal therefrom at the termi¬ 
nation of the suit was taken at tho 
proper time. 

La.—Blanchard v. Norman-Breaux 
Lumber Co., 44 So 2d 112, 216 La. 
651. 

61. Ariz—Southwest Hay & Grain 
Co. v. Young, 189 P. 244, 21 Ariz 
405 

Cal.—De Garmo v. Goldman, 123 P. 
2d 1. 19 C 2d 766. 

N.H.—Pflug v. Pflug, 47 A. 2d 829. 94 
N.H. 134. 

52. See Infra 9 1492 (1). 

53. Cal.—Contra Costa County v. 

Cowell Portland Cement Co., 14 P. 
2d 606, 126 CA. 267—Lasky v. 

American Indemnity Co., 282 P. 
974, 102 C.A. 192. 

Mont—Gahagan v. Gugler, 62 P.2d 
150. 100 Mont. 599. 

Item not appealed from will not 
be considered. 

N.M.—Neher v. Crawford, 66 P. 166, 
10 N.M. 726. 

54. Fla.—Davidson v. Powers, 153 
So. 139, 114 Fla. 109. 
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the same number the action bore.^^ AlsOi where 
there are two separate and independent actionSf the 
court, on appeal from the judgment in one action, 
will not review an order made in the other ac- 
tion.5® 

§ 1492(1). — Previous Orders or Decrees 
Reviewable 

In a proceeding to review a final Judgment, there may, 
under statute or rule of court, be a review of interlocu* 
tory or intermediate ordere or rulings which involve the 
merits or necessarily affect the Judgment. 

Some statutes or rules of civil procedure provide 
that in a proceeding to review a final judgment, 
order, or decree there may be a review of inter¬ 
locutory or intermediate judgments, orders, or rul¬ 
ings which are properly preserved for review 


and, under such statutes or rules, the court, in a 
proceeding to review a final judgment, may consider 
and review an interlocutory or intermediate judg¬ 
ment, order, or ruling which involves the merits or 
necessarily affects the judgment,^8 but only those 
proceedings will be reviewed which resulted in the 
judgment from which the appeal was taken.58-5 
Thus, on appeal from a judgment of-dismissal, a 
denial of a motion for judgment non obstante is 
not reviewable since the denial of the motion for 
judgment non obstante was no part of the proceed¬ 
ing resulting in the dismissal.58.l0 

In a proceeding to review a final judgment, the 
appellate court generally will review an interlocutory 
or intermediate order or ruling only if such order 


68. Pa.—Headley v. Tompkins, 88 
Pa.Super. 158. 

06. Wis.—Holub V. Cootware, 170 
N.W. 939, 160 Wls. 176. 

07. See supra 8 1491. 

08. Cal.—Clements v, T. R. Bechtel 
Co., 273 P.2d 5. 43 C.2d 227. 

Idaho.—Judy v, Reilly Atkinson Sc 
Co.. 87 P.2d 461, 69 Idaho 762. 

Kan.—Smith v. Miller. 75 P.2d 273, 
147 Kan. 40. 

Minn.—Bo&estad v. Bothum, 79 N.W. 
2d 371—Lehman v. Hansord Ponti¬ 
ac Co., 74 N.W 2d 305, 246 Minn. 1 
—Shema v. Thorpe Bros., 57 NW. 
2d 167, 238 Minn. 470—Lundblad v. 
Erickson, 230 N.W. 473, 180 Minn. 
186 . 

Nev.—^Drespel v. Drespel, 64 P.2d 
226, 66 Nev. 377. 

N.J.-^orpus Jarls SeotuLdam cited 
in Galler v. Slurzberg, 92 A.2d 89, 
22 N J.Super. 477. 

N.Y.—Rudiger v. Coleman, 126 N E. 
723, 228 N.Y, 226, motion denied 
122 N.E. 223, 226 N.Y. 662. 

Okl.—Harper v. Stumpft, 203 P. 194, 
84 Okl. 187. 

N.C.—^Veazey v. City of Durham, 67 
S.E.2d 377, 231 N.C. 367, rehear¬ 
ing denied 69 S.E.2d 429, 232 N.C. 
744. 

Utah.—Roberson v. Draney, 182 P. 
212, 64 Utah 525. 

Wls.—Gertz v. Gertz, 31 N.W.2d 620, 
262 Wis. 286—First Wisconsin 
Nat. Bank of Milwaukee v. Roeh- 
ling, 269 N.W. 677, 224 Wls. 816, 
rehearing denied 272 N.W. 664, 224 
Wls. 816—^Van de Yacht v. Town 
of Holland, 269 N.W. 604, 217 
Wls. 466—Jones v. Mehlberg, 245 
N.W. 660, 210 Wis. 6—In re Mil¬ 
waukee Electric Ry. Sc Light Co., 
206 N.W. 201. 189 Wis. 96. 

4 C.J. p 680 note 63—33 C.J. p 469 
note 80. 

Xaterloontorj Judgment, order, or 
niUng 

(1) An interlocutory order is one 


given in the progress of a cause on 
some plea, proceeding, or default 
which is intermediate only, and 
which does not finally determine or 
complete the suit. 

N.Y.—Fox V. Matthlessen, 49 N.E. 
673, 165 N.Y. 177. 

Hymes v. Van Cleef, 16 N.Y.S. 
341, reversed on other grounds 31 
N.E. 106, 133 N.Y.S. 342. 

(2) An Interlocutory order or rul¬ 
ing which affected the decision or 
final result may be reviewed on ap¬ 
peal or error proceedings taken from 
the final Judgment. 

Conn.—Balestiere v. Cersosimo, 130 
A. 238. 102 Conn. 702. 

Ga.—Daniels v. Commissioners of 
Pilotage for Bar of Tybee, 93 S.E. 
887, 147 Ga. 296. 

Ind.—Stout V. Stout, 131 N.E. 246, 
68 Ind App. 278. 

Wash.—State v. Superior Court for 
King County, 10 P.2d 233, 167 
Wash. 481. 

(3) After the rendition of an in¬ 
terlocutory Judgment, it is not nec¬ 
essary for a party to take an appeal, 
to reserve his rights, until a final 
Judgment is rendered against him. 
La.—De Brueys v. Burns, 81 So. 269, 

144 La. 707. 

Z&termediate order affecting sub¬ 
stantial right of party 

Or.—Anderson v. Harju, 233 P. 848, 
113 Or. 662—Salem King’s Prod¬ 
ucts Co. V. La Follette, 196 P. 416, 
100 Or. 11. 

On appeal from final order in spe¬ 
cial proceeding an intermediate or¬ 
der involving the merits and neces¬ 
sarily affecting the final order may 
be reviewed. 

N.Y.—In re New Utrecht Ave. in 
City of New York, 172 N.Y.S. 686, 
185 App.Div. 66. 

Orders and rulings made in respect 
to litigated issne 

Under a statute providing that on 
appeal from a final Judgment the 
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appellate court should review inter¬ 
mediate orders and rulings assigned 
as error, the court will review only 
those orders and rulings which had 
been made with respect to an issue 
which had been litigated and finally 
determined by a Judgment, so that 
it is res judicata. 

Ariz.—^Valley Gin Co. v. McCarthy, 
106 P.2d 604, 56 Ariz. 181. 

Order made after trial and verdict 
“As a rule, on appeal from a Judg¬ 
ment, any order made after trial and 
verdict and affecting the Judgment 
is reviewable.*’ 

Minn.—Rieke v. St. Albans Land Co, 
231 N.W. 222, 223, 180 Minn. 640. 
Order of probate court 
Minn.—Patterson v. Hall, 192 N.W. 

342, 165 Minn. 46. 

4 C.J. p 683 note 4. 

Procedural ordere prior to triali 
from which no appeal is allowed, are 
reviewable on appeal from Judgment. 
Cal.—Rosenberg v. Knesboro, 180 P. 
2d 760, 80 C.A.2d 36. 

Kulinge made during trial and 
prior to the entry of Judgment are 
reviewable on appeal from the Judg¬ 
ment. 

Wis.—Harvey v. Harvey, 230 N.W. 
79, 201 Wis. 878. 

08.0 Minn.—^Bolstad v. Paul Bun- 
yan Oil Co., 9 N.W.2d 846, 215 
Minn. 166. 

Subsequent Judgment 

Where the first Judgment entered 
fixed the attorneys’ fees, and the 
second Judgment undertook to give 
priority to the claims of the attor¬ 
neys, on appeal from the second 
Judgment the first judgment would 
not be reviewed since the second 
Judgment did not affect the first 
Judgment. 

Tex.—^Ferrell T. Brtel, Civ.App., 100 
S.W.2d 1084, error dismissed. 

08.10 Minn.—Bolstad v. Paul Bun- 
yan Oil Co., 9 N.W.2d 846, 216 
Minn. 166. 
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or ruling is properly preserved*^® and presented®® 
for review in the mode required in the particular 
jurisdiction. This may necessitate that a proper ap¬ 
peal be perfected®®-® within such period of time as 
may be required ;®® l® but in some jurisdictions if 
the appeal from the final judgment is taken within 
the statutory period there may be a review of an 


interlocutory decision, and the statutory period does 
not apply to the interlocutory decision.®®-^® 

Proper preservation and reservation of an inter¬ 
locutory decision for appellate review on appeal 
from a final judgment may require a proper objec¬ 
tion and exception to the decision,®1 specification 
thereof in the notice of appeal®® and embodiment 


B9. Idaho.—^Welser Irr. Diet. v. 
Middle Valley Irrigating Ditch Co., 
155 P. 484, 28 Idaho 548. 
N.C.—Foater v. Holt, 76 S.E.2d 819, 
287 N.C. 496. 

60. Ind.—Stout V. Stout, 131 N.E. 
245, 68 Ind.App. 278. 

Motion to rovlow 

On appeal from the final judgment 
the appellate court will not review 
a ruling of the trial court on demur¬ 
rer. in the absence of a motion to 
review. 

Wls.—First Wisconsin Nat. Bank of 
Milwaukee v. Roehling, 269 N.W. 
677, 224 Wls. 816, rehearing denied 
272 N.W. 664, 224 Wis. 316. 

Contention not waived if properly 
presented 

“The general rule is that when 
some preliminary matter is availa¬ 
ble relating to something that is 
waived unless presented properly and 
in due time, if it is so presented and 
the contention overruled by the court, 
it is not lost by proceeding on other 
grounds of defense, and may be as¬ 
signed as error on appeal from the 
final judgment.** 

Ala.—De Moville v. Merchants & 
Farmers Bank of Greene County, 
186 So. 704, 708, 237 Ala. 847. 

60.5 Cal.—Leplat v. Raley Wiles Au¬ 
to Sales. 146 P.2d 360, 62 C.A.2d 
628. 

Fla.—Kaufman v. National City Bank 
of N. Y., 47 So.2d 306. 

111.—In re Knazek’s Estate, 117 N.E. 
2d 683, 1 Ill.App.2d 387—Dinwid¬ 
dle V. Siefkin, 20 N.E.2d 130, 299 
IlLApp. 316. 

Iowa.—.®tna Life Ins. Co. of Hart¬ 
ford, Conn., V. Morlan, 264 N.W. 
68, 221 Iowa 110. 

N.D.—Jager v. Grommesh, 77 N.W. 
2d 873. 

Ohio.—Carr v. Marion Masonic Tem¬ 
ple Co., 37 N.E.2d 974, 67 Ohio 
App. 521. 

Wis.—Caskey v. Peterson, 268 N.W. 
658, 220 Wis. 690. 

Appeal from decree required 

On appeal from a final judgment 
antered in an action for money had 
and received, the appellate court 
would not review a decree dismiss¬ 
ing an equitable defense, in the ab¬ 
sence of an appeal from such decree. 
Or.—Pacific General Contractors v. 
Slate Const. Co., 261 P.2d 464, 196 
Or. 608. 


Failure to petition for review 

Ill.—Feucht V. Clarke, 20 N.E.2d 812, 
299 Ill.App. 477. 

Order denying costs 
Minn.—Bogestad v. Bothum, 79 N.W. 
2d 371. 

Befnsal to vacate judgment of dis¬ 
missal 

On an appeal from a judgment of 
dlsml.ssal of the action the court 
would not review an order denying 
a motion to vacate the judgment of 
dismissal where no appeal from the 
order was taken. 

Cal.—Michaels v. Mulholland, 262 P. 

2d 767, 116 C.A.2d 668. 

60.10 Cal.—John Hancock Mut. Life 
Ins. Co. v. Markowitz, 144 P.2d 
899, 62 C.A.2d 388. 

Del—Hayward v. Green, 88 A.2d 806, 
32 Del.Ch. 676. 

N.D.—Jager v. Grommesh, 77 N.W. 
2d 873. 

Wis—Kickapoo Development Corpo¬ 
ration V. Kickapoo Orchard Co., 286 
N.W. 364, 231 Wis. 468. 

Expiration of time for appeal 

Where time for appeal from inter¬ 
locutory judgment had expired, ap¬ 
pellant could not review the inter¬ 
locutory judgment by an abortive ap¬ 
peal from the final judgment. 

N.Y.—Burn v. Coyle, 17 N.Y.S.2d 499, 
258 App.Div. 618, reargument de¬ 
nied 19 N.Y.S.2d 1020, 259 App.Div. 
806, affirmed 81 N.E.2d 766, 284 N. 
Y. 789. 

60.15 Kan,—^Harris v. Christy, 201 P. 
2d 1067, 166 Kan. 896—^Arnall v. 
Union Central Life Ins. Co., 142 
P.2d 838, 167 Kan. 636—Drenning 
V. Board of Com'rs of City of To¬ 
peka. 81 P.2d 720, 148 Kan. 366, 117 
A.L.R. 884. 

61. Ind.—Stout V. Stout, 131 NE. 

246, 68 Ind.App. 278. 

N.C.—Gardner v. Price, 80 S.E.2d 478, 
239 N.C. 661. 

Okl.—Wagoner Oil 4b Gas Co. v. Mar¬ 
low, 278 P. 294, 137 Okl. 116. 

Tex.—Brown v. .^tna CTasualty 4b 
Surety Co., 145 S.W.2d 171, 186 
Tex. 683. 

4 C.J. p 680 note 62 [b]. 

Exception taken in apt time 
An exception taken in apt time to 
an interlocutory order will be con¬ 
sidered on an appeal from the final 
judgment in the action, when such 
exception is duly presented on the 
appeal. 

N.C.—Johnson v. Pilot Life Insur¬ 
ance Co., 1 S.E.2d 881, 815 NC. 
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120—Tar Heel Hosiery Mill v. Dur¬ 
ham Hosiery Mills, 162 S.B. 794, 
198 N.C. 696. 

62. NY.—Jaffe v. McGoldrlck, 187 
N.Y.S.2d 619, 286 App.Div. 889— 
Connell v. Equitable Motor Truck 
Co., 190 N.Y.S. 861, 198 App.Div. 
849. 

Henry v. New York Post, 5 N.Y.S. 
2d 716, 168 Mlsc. 247, affirmed 8 
N.Y.S.2d 1022, 265 App.Div. 973, 
affirmed 21 N.B.2d 887, 280 N.Y. 
842, reargument denied 22 N.E.2d 
488, 281 N.Y. 665. 

Dunn V. New York Telephone 
Co., 176 N.Y.S. 116, affirmed Dunne 
V. New York Telephone Co., 176 N. 
T.S. 619, 107 Mlsc. 439. 

4 C.J. p 680 note 62 [c]. 

Failure to appeal from iatermediate 
order 

The rule that an appeal from a 
judgment brings up for review all 
intermediate orders specified in the 
notice of appeal is applicable only 
where the aggrieved party prior to 
judgment has failed to appeal from 
the order; and the failure to appeal 
does not constitute a waiver of his 
right of review where the intermedi¬ 
ate order is included In the notice of 
appeal. 

N.Y.—Henry v. New York Post, 6 
N.Y.S.2d 716, 168 Mlsc. 247, af¬ 
firmed 8 N.Y.S.2d 1022, 256 App. 
Div. 973, affirmed 21 N.E 2d 887, 
280 N.Y. 842, reargument denied 22 
N.E.2d 488, 281 N.Y. 665. 

Nsosssity of Botios of appeal ttom 
final Judgment or order 
Previous orders may be reviewed 
under a subsequent notice of appeal, 
but it is only when such notice of 
appeal is from a final judgment, or 
from a final order in a special pro¬ 
ceeding. 

N.Y.—Eckert v. Truman, 148 N.Y.S. 
48. 49. 163 App.Div. 17. 

Notice as not oouolusively flxlBg 
scope of review 

In one case the court, after hold¬ 
ing that the judgment was appeal- 
able and denying a motion to dismiss 
the appeal, said: “This determina¬ 
tion, however, should not be regarded 
as Indicating that we think that the 
appellants can bring up for review on 
said appeal all of the Intermediate 
orders specified in their notice. Ap¬ 
parently such notice indicates an in¬ 
tent to ask this court to review prao- 
tlcally all of the proceedings which 
have ever been taken in this long 
litigation, and it is perfectly manl- 
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thereof in the record on appeal.®* 

An interlocutory decision, order, or ruling which 
is not itself independently appealable may be re¬ 
viewed on appeal from a final judgment or de¬ 
cree,®^ and in some jurisdictions where, under stat¬ 
utory provisions, a direct, separate, or independent 
proceeding may be maintained to review an inter¬ 
locutory decision, as discussed supra § 93 et seq, the 
failure to obtain a direct, separate, or independent 
review of the interlocutory decision prior to the 
entry of the final judgment does not prevent a re¬ 
view of the interlocutory decision after final judg¬ 
ment has been entered and on appeal from the final 
judgment.®® Thus, where a ruling on an inter¬ 
locutory judgment was not reviewed by a direct bill 
of exceptions before final judgment, it could be ex¬ 
cepted to pendente lite, and after final judgment 
it would be subject to review by assigning error 
thereon in the bill of exceptions;®® ® or, a party ag¬ 
grieved by an order or ruling may, at his option, 
separately and directly appeal from the order or 
ruling, or he may wait until a final order or judg¬ 
ment is entered, and, on appeal from the final judg- 


6 C.J.S. 

ment or order, obtain a review of the interlocutory 
order or ruling.®®-!® In other jurisdictions the fail¬ 
ure to obtain a review of the interlocutory deci¬ 
sion before the entry of the final judgment prevents 
the decision from being reviewed after final judg¬ 
ment has been entered.®® Of course, if a prior or¬ 
der or ruling is final rather than interlocutory, and 
thus appealable, and no appeal is taken from such 
order or ruling, it will not be reviewed on appeal 
from a final order or judgment.®®-® 

Where a party has applied to the appellate court 
for leave to appeal, and over the objections of the 
adverse party such leave is granted, thereafter on 
the hearing of the appeal the appellate court will not 
consider anew the objections of the adverse party 
to the grant of leave to appeal.®® !® Xhe denial of 
an application for leave to appeal does not foreclose 
litigants from ultimate review of interlocutory or¬ 
ders on appeal in the principal case.®*^ 

The rule permitting a review of intermediate or 
interlocutory orders on appeal from the final judg¬ 
ment does not apply to orders or errors made in 
another independent action or proceeding®® nor will 


feat that some of the orders are dis¬ 
cretionary. while others cannot be re¬ 
garded as necessarily affecting: the 
final judgrment now before us for re¬ 
view, and therefore they cannot be 
considered on this appeal.** 

N.Y.—Rudlgrer v. Coleman. 122 N.B. 
223, 225 N.Y. 662, modified on other 
grrounds 126 N.E. 728, 228 N.Y. 225. 

63. N.D.—Burdick v. Mann, 231 N. 
W. 646, 69 N.D. 611. 

64 . See supra S 1491. 

65 . Minn.—^W. T. Rawleigh Co. v. 
Shogrren, 267 N.W. 102, 192 Minn. 
483—Lundblad v. Erickson, 230 N. 
W. 473, 180 Minn. 186. 

Pa.—Gray v. Camac, 182 A. 386, 320 
Pa. 122. 

4 C.J. p 680 note 51 [a]. 

65.5 Ga.—Dye v. Alexander, 26 S.E. 
2d 419, 196 Ga. 676—Beasley v. 
Thompson, 186 S.E. 672, 182 Ga. 
614. 

VaUnrs to nrffs ozosptloiui oa first 
review 

Where in a former trial defendant 
took exceptions pendente lite and 
could have ur^ed these exceptions in 
a cross-bill of exceptions when the 
case first came before the reviewing 
court, the failure of defendant to 
urge these exceptions when the case 
was before the reviewing court would 
constitute a waiver of the exceptions, 
and they could not be urged on a 
subsequent review of the case. 

Ga.—^Wilson-Weesner-Wllklnson Co. 
V. Collier, 6 S.E.2d 171, 62 Ga.App. 
467 . 


Questions raised by cross bill of ex. 
oeptlons 

Where the appellate court has Ju¬ 
risdiction of a writ of error on a 
main bill of exceptions, it will con¬ 
sider and decide all questions prop¬ 
erly made by a cross bill of excep¬ 
tions, although such questions may 
bo interlocutory In character, where, 
in the Judgment of the appellate 
court, the case is to be tried again 
in the lower court. 

Ga—Gunn v. Airbank of America, 46 
S.E 2d 789, 76 Ga App. 380—Shep¬ 
pard v. Daniel Miller Co., 68 S E. 
461, 7 Ga.App. 760. 

65.10 N.C.—Gaither v. Albemarle 
Hospital, 70 S.E,2d 680, 235 N.C. 
431—Leach v. Quinn, 25 S.E.2d 170, 
223 N.C. 27. 

Order opening Judgment 

An appeal from an order opening 
a Judgment is at option of party ag¬ 
grieved and he may wait until a final 
order is entered and appeal from the 
latter. 

Pa.—Home Bldg. & Loan Ass’n v. 
Houlihan, 96 A.2d 189, 373 Pa. 43. 

66 . Ariz.—Hallgren v. Sunset Paint 
Co., 236 P. 689, 28 Ariz. 176. 

Cal.—Bruton v. Tearle, 69 P.2d 963, 
7 C.2d 48, 106 A.L.R. 680. 

West v. Parker, 217 P.2d 473, 97 
C.A.2d 286—Wells Fargo Bank & 
Union Trust Co. v. Broad, 39 P.2d 
241, 8 C.A.2d 46—^Weygandt v. Lar¬ 
son, 19 P.2d 852, 130 C.A. 304— 
Brun V. Evans, 261 P. 330, 80 CJL 
74. 

Idaho.—Boise Ass'n of Credit Men v. 
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U. S Fire Ins. Co., 256 P. 523. 44 
Idaho 250. 

Iowa —.<Etna Life Ins. Co. of Hart¬ 
ford, Conn., V. Morlan, 2G4 N.W. 
58, 221 Iowa 110. 

Mo—Herwig v. Business Men's Acc. 
Ass'n of America, App, 234 S W. 
853. 

66.5 Iowa.—Enslow v. Miner, 293 N. 

W. 616, 228 Iowa 1117 
Okl —Magnolia IMpe Line Co. v. 

Ricks, 121 P.2d 670, 190 Okl. 145. 
66.10 Mich.—Lannon v. Hall, 267 N. 
W. 616, 276 Mich 190. 

67. Mich —Great Lakes Realty Corp. 

V. Peters. 67 N.W.2d 901, 336 Mich. 
326—Malooly v. York Heating & 
Ventilating Corporation, 268 N.W. 
622, 270 Mich. 240. 

68. Ind.—General Outdoor Advertis¬ 
ing Co. V. City of Indianapolis, De¬ 
partment of Public Parks, 172 N E. 
309, 202 Ind. 85, 72 A.L.R. 463. 

Okl.—Cowokochee v. Chapman, 171 P* 
60, 67 Okl. 263. 

Tex.—Crockett v. Rogers, Clv.App.. 
137 S.W.2d 185, error dismissed,. 
Judgment correct, 

4 C.J. p 683 note 9. 

Bill of discovery 

A bill of discovery, although 
brought as an independent action, in 
essentially part of the main suit in 
aid of which it is brought, and con¬ 
sequently such proceeding is inter¬ 
locutory, and orders made in such 
proceeding are reviewable on appeal 
from a final Judgment in the cause It 
was Intended to aid. 

Tex.—Equitable Trust Co. v. Jack- 
son, 101 S.W.2d 662. 129 Tex. 2. 
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the appellate court review, in a collateral proceed- 
ing, a judgment or decree from which no appeal has 
been taken.®* An appeal from a final judgment 
or order will not bring up for review questions previ¬ 
ously raised and settled in the lower court and which 
were made the subject of a prior appeal which was 
not perfected.®*-® 

Proceedings at former trial. In some,7® but not 
other,states, rulings made during the first trial 
may be reviewed on appeal from the judgment ren¬ 
dered after the second trial. In still other jurisdic¬ 
tions, proceedings at the first trial may be reviewed 
on appeal from the judgment rendered as a result 
of the second trial where the second trial was of 
only part of the issues but not where it was of all 
the issues.*^* 

§ 1492(2).-Orders or Rulings as 

to Particular Matters 

a. Jurisdiction, venue, and transfer of 

cause 

b. Process 

c. Parties 

d. Pleadings 

e. Provisional remedies 

f. Trial by jury 

g. Default 

h. Dismissal and nonsuit 


i. New Trial 

j. Other matters 

a. Jurisdiction, Venue, and Transfer of Oause 

Orders or rulings sustaining the Jurisdiction of the 
trial court usually are sublect to review on appeal from 
a final Judgment. Orders or rulings on motions to change 
the venue, to transfer from law to equity or from equity 
to iaw, or to remove a case from a state to a federal 
court are generally reviewable on appeal from a final 
Judgment, unless by statute provision is made for a 
direct appeai. 

If the jurisdiction of the trial court is chal¬ 
lenged by motion or by plea, an order denying the 
motion or overruling the plea may be reviewed on 
an appeal from a final judgment.*^® 

Except in some jurisdictions wherein a direct and 
separate appeal may be taken from the order,^4 an 
order granting or refusing a change of venue,or 
refusing to remand the cause to the court from 
which it has been irregularly removed on a change 
of venue,'^® may be reviewed on appeal from the 
final judgment. Plowever, if there has been no 
ruling by the trial court on an application for a 
change of venue at the time a final judgment is en¬ 
tered, on appeal from the final judgment the appel¬ 
late court will not consider the application.'^®-® 
Where a statute authorizes an appeal from an or¬ 
der changing the place of trial to another county 
but not from an order changing the place of trial 


69. Cal.—Gray v. Hall, 265 P. 246, 
203 C. 306. 

Lcplat V. Raley Wiles Auto Sales, 
145 P.2d 350, 62 C.A.2d 628-~Bend- 
lage V. Kohlsaat, 128 P.2d 691, 54 
CA.2d 136. 

Tex.—Ferrell v. Ertel, Civ.App,, 100 
S.W.2d 1084, error dismissed— 
Woodhead v. Good, Civ.App., 27 S. 
W.2d 374. 

4 C.J. p 683 note 11. 

Two oonntB, each tried separately 

Mo.—Keadenour v. Motors Ins. Corp., 
App., 287 S W.2d 135, alllrmed. Sup., 
297 S.W.2d 554. 

69.5 N.C.—Gilkcy v. Blanton, 51 S. 
E.2d 482, 229 N.C. 792. 

70. Va.—Lough v. Price, 172 S E. 
269, 161 Va. 811—Keeler v. Baum¬ 
gardner, 171 S.E. 592, 161 Va 507— 
Chesapeake & O. Ry. Co. v. Nickel, 
161 S.E. 248, 157 Va. 382. 

71. Kan.—Tegarden v. Brown, 256 P. 
986, 123 Kan. 603. 

79. Minn.—Lundblad v. Erickson, 
230 N.W. 473, 180 Minn. 185. 

73. Mo.—Case v. Smith, 257 S.W. 

148, 215 Mo.App. 621. 

K.Y.—^Application of Dorfman, 66 N. 

Y.S.2d 591, 187 Misc. 1048. 

Old.—Commonwealth Cotton Oil Co. 
V. Hudson. 161 P. 635, 62 Okl. 23. 


R.I —Chew V. Superior Court, 110 A. 

605, 43 R.I. 194 
4 C.J. p 682 note 93 [aj (3). 

Jurisdlotion In divorce action 

However, It Is otherwise as to the 
Jurisdictional fact of the residence 
in the state of plaintiff in a divorce 
case where the fact was proved by 
testimony satisfactory to the court 
and no exception was taken at the 
trial on the merits to the insuffi¬ 
ciency of the testimony in this par¬ 
ticular. 

R.I.—Bridges v. Bridges, 126 A. 281, 

46 R.I. 191. 

Pisa in abatement to Jurisdiction 

(1) Where defendant appeared spe¬ 
cially without submitting to jurisdic¬ 
tion of trial court and filed plea in 
abatement based on lack of proper 
service which challenged Jurisdiction 
of trial court, denial of plea would 
be reviewable on appeal from final 
judgment In case. 

U I.—McMahon v. Edelstein, 67 A.2d 

32, 76 R.I. 402. 

(2) Where plea in abatement rais¬ 
ing the question of jurisdiction was 
overruled, if defendant did not wish 
to waive right to have decision re¬ 
viewed, it was his duty to prose¬ 
cute an exception and, an exception 
not having been taken, there was no 
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way in which reviewing court could 
pass on correctness of ruling of su¬ 
perior court on plea in abatement. 
R I.—Colaluca v. Ii. Firstenberg Bot¬ 
tlers’ Supplies, 13 A.2d 378, 65 R.I. 
39. 

74. Cal.—Fox v. Pox. 286 P.2d 621, 
134 C.A2d 811—Best v. Burch. 283 
P2d 262, 132 C A 2d 869—Chard 
V. O’Connell, 120 P 2d 125, 48 C A. 
2d 475—Brun v. Evans. 261 P. 330, 
80 C A. 74—Detels v Lawrence, 201 
P 608, 64 C.A. 275—Starkey v. 

Parker. 186 P. 195. 44 C.A. 216. 
Idaho —Boise Ass’n of Credit Men v. 
U. S. Fire Ins. Co., 256 P. 623, 44 
Idaho 250. 

76. Ill —Lyles v. Stanford, 120 N.E. 
2d 238. 3 Ill.App.2d 113—Price v. 
McCowan, 92 N.E.2d 477, 340 Ill. 
App 640. 

Ind.—State ex rel. Williams Coal Co. 
V Duncan, 6 N.E 2d 342, 211 Ind 
203 

W.Va.—Shay v. Rinehart & Dennis 
Co.. 178 S.E. 272, 116 W.Va. 24. 

4 C.J. p 680 note 54. 

76. Ind—Mannix v. State, 17 N.E 
565, 116 Ind. 245. 

76.5 Mo —Carpenter v. Alton R. Co., 
App, 148 S.W.2d 63. 
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in the same county, the latter order is reviewable on 
appeal from the final judgment.^*!^ 

While it is generally recognized that an order 
transferring a case from law to equity^® or from 
equity to law*^® may be reviewed on appeal from a 
final judgment or decree, the cases are not entirely 
clear as to whether an order refusing to transfer 
a case from one side of the court to the other will 
be reviewed on appeal from a final judgment or de¬ 
cree.'^®® After a case has been transferred from 
one side of the court to the other the court may re¬ 
fuse to order the retransfer of the case to the side 
of the court on which the case was originally filed, 
and in some jurisdictions such order may be re¬ 
viewed on appeal from a final judgment or de¬ 
cree.®® In other jurisdictions such order is not 
reviewable after a final decree,®® ® If the court 
orders the retransfer of the case to the side of the 
court on which the case was originally filed, such 
order may be reviewed on appeal from a final judg¬ 
ment or decree.®! 


5 C.LS. 

An order refusing to remove the cause from the- 
state to the federal court, may be reviewed on ap¬ 
peal from the final judgment ;®2 but it has been held 
that a party who, after obtaining a transfer of the 
cause to the federal court, took no appeal from a. 
judgment of that court remanding the cause to the 
state court, cannot again raise the question on ap¬ 
peal after an adverse judgment in the state court.®® 

Pica of privilege. It is stated, supra § 115 a, that 
in Texas an order sustaining or denying a plea of 
privilege is an appealable order, and it has been held 
that it is essential that an appeal from a judgment 
overruling a plea of privilege be prosecuted either as 
a separate appeal or by including it in the appeal 
from the judgment on the merits.®®*® Where de¬ 
fendant has not exercised his statutory right to per¬ 
fect an prosecute a timely appeal from an order 
overruling his pica of privilege to be sued in the 
county of his residence, the order will not be re¬ 
viewed on appeal from a judgment on the merits®^ 


77. Cal—Barber v. Palo Verde Mut 
Water Co. 246 P. 1044. 198 C. 649 

78. Ala—-Butler v. Wilson. 186 So. 
687, 237 Ala. 312—Ballcntine v. 
Bradley, 182 So. 399, 236 Ala, 326— 
Employers Ins Co. of Alabama v 
Brock, 172 So 671, 233 Ala. 651— 
Dean v. Lyde. 136 So. 857, 223 Ala. 
391. 

Ark— JEjtna. Casualty & Surety Co. v. 
State, 298 S.W. 601, 174 Ark. 988— 
Hemphill v Lewis, 294 S.W. 1010, 
174 Ark. 224 

78. Ala—Ballentine ▼. Bradley, 182 
So. 399, 236 Ala. 326. 

Va.—Colvin v. Butler, 143 S.E. 333, 
150 Va. 672. 

ITo appeal from order of traaefer 

Where plaintiff did not appeal from 
action of trial court in banc sustain¬ 
ing exceptions to trial judge’s find¬ 
ings and in transferring case to 
equity side of court, and plaintiff 
proceeded in equity, and sought re¬ 
lief, plaintiff could not attack any 
part of proceedings prior to equity 
decree or order transferring case to 
equity side of court. 

Pa.—^Kaufmann v. Kaufmann, 70 A. 
2d 481, 166 Pa.Super. 6. 

79.6 Id. Alabama 

(1) “It is now well settled that an 
order denying such motion [to trans¬ 
fer cause to equity docket], or rul¬ 
ings resulting in such denial, are not 
reviewable by appeal taken from 
such interlocutory order, nor on ap¬ 
peal from the final judgment." 

Ala—Derzis v. Cox, 137 So. 806, 307, 
223 Ala. 517. 

(2) “The refusal of a motion to 
transfer a case from the law docket 
to the equity docket is not review- 


able on appeal from a final judgment 
in the action " 

Ala—^Allison v. Owens, 27 So 2d 786, 

786, 248 Ala 412. 

(3) “We apprehend the rationale 
of the statute (Gen.Acts 1915, p 830) 
to be that the judgment or decree 
denying a motion to transfer an in¬ 
terlocutory judgment or decree may 
be assigned for error on appeal from 
a final judgment of the court, in 
which the order is made under the 
provisions of the General Statute of 
Appeals, section 2837 of the Code of 
1907 " 

Ala.—McDonald \. McDonald, 102 So 

38, 43. 212 Ala. 137, 36 A.L.R. 761. 

(4) "The refusal of a motion to 
transfer a case from the law docket 
to the equity docket or the sustain¬ 
ing of a demurrer to a motion to 
transfer is not reviewable on appeal 
from a final judgment in the action. 
It is only when the transfer is made 
and the case has proceeded to final 
Judgment or decree that the statute 
authorizes an assignment of error 
on the ruling transferring the cause." 
Ala—Barber v. Martin, 200 So. 787, 

790. 240 Ala. 656. 

(5) An order refusing to transfer 
a cause may not be assigned on any 
sort of appeal, and one which makes 
the transfer can be assigned for er¬ 
ror on appeal only from a final de¬ 
cree. 

Ala.—Esslinger v. Spragins, 183 So. 

401, 236 Ala. 608—Whitten v. 

Shefifield Land Co., 178 So. 48, 233 

Ala. 680—Holder v. Taylor, 172 So. 

761, 238 Ala. 477. 

8Qw Ark.—Bassett v. Bourland, 299 

S.W. 18, 176 Ark, 271. 
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80.5 Review not authorised 

“An assignment of error .socks to 
review an order denying a motion to 
retransfer the case to the law side. 
The statute only authorizes a re¬ 
view after final decree of an order 
granting such motion, not one deny¬ 
ing same " 

Ala—Garrett v. Moody, 173 So. 604, 
505, 234 Ala 113. 

81. Ala.—Dean v. Lyde, 136 So 857, 
223 Ala 391—Jones v. Wright, 126 
So 645, 220 Ala. 406. 

82. U.S —Stone v. South Carolina, 6 
S.Ct. 799, 117 U.S. 430, 29 L.Ed. 
962. 

Cal —Tripp v. Santa Rosa St. R. Co., 
11 P. 219, 69 C 631 

N C.—Howard v. Southern R. Co., 28 
S E. 778, 122 N.C. 944. 

Tex —Durham v. Southern L. Ins. 
Co., 46 Tex. 182. 

83. Mo.—Hoff V. Wabash Ry. Co., 
254 S.W. 874. 

83.5 Tex.—Clark v. Dallas Joint 
Stock Land Bank of Dal lets, Civ. 
App, 163 S.W.2d 668. 

84. Tex.—Leyendeckcr v. Harlow^ 
CivA.pp., 189 S.W.2d 706, refused 
for want of merit—Gillette Motor 
Transport Co. v. Wichita Falls & 
Southern R. Co., Civ.App., 170 S.W. 
2d 629, mandamus denied Wichita 
Falls & S. R. Co. V. McDonald, 174, 
S.W.2d 951, 141 Tex. 666—Irvin v. 
Drake, Civ.App., 16 S.W.2d 900— 
Bradshaw v. Wolfe City, Clv.App., 

8 S.W.2d 527, modified on other 
grounds Employers* Casualty Co. v. 
Wolfe City, 26 S.W.2d 820, 119 Tex. 
652, readopted 36 S.W.2d 694, 118 
Tex. 662—Wright v. Cooke, Civ. 
App., 287 S.W. 526—Zvey v. HUla,. 
Clv»App., 261 8.W. 666—Subb- 
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Tendered at a subsequent term;®® but this rule is 
not applicable where the appeal is not prosecuted 
from the order overruling the plea of privilege, but 
is prosecuted from the final judgment on the merits 
•entered at the same term of court as the order 
overruling the plea of privilege.®® ® If the case 
is tried on the merits during the same term of court 
that the plea of privilege was overruled, defendant 
can by proper exceptions have the ruling considered 
on appeal from the final judgment without a separate 
appeal from the order overruling the plea.®®-!^* If 
a party does not perfect a direct appeal from a judg¬ 
ment on a plea of privilege, and does not include 
it in the appeal on the merits, the right to have the 
judgment reviewed is waived.®® i® 

b. Process 

On appeal from a final Judgment the court usually will 
review an order denying a motion to quash the summons 
or the service, but if an order granting such a motion Is 
independently appealable ordinarily it will not be reviewed 
on appeal from a final Judgment. 

On appeal from a judgment against defendant the 
court will usually review an order denying a mo¬ 
tion to quash, vacate, or set aside the summons or 
service thereof.®® Ordinarily an order quashing the 


service of summons is®^ or is not®® rcviewable on 
appeal from the final judgment of dismissal accord¬ 
ingly as the order itself is not or is appealable. An 
order quashing the service of summons is reviewable 
where it is part of another order dismissing the 
action and the latter order is a final judgment with¬ 
in the meaning of the statutes.®® 

c. Parties 

On appeal from a final Judgment the court may re¬ 
view Interlocutory or Intermediate ordera or rulings relat¬ 
ing to the parties, but not ail such orders or rulings will 
be so reviewed. 

On appeal from a final judgment the appellate 
court may review an order or ruling adding®® or 
substituting®! certain persons as defendants, or dis¬ 
missing an action as to certain defendants,®!-® and 
the court may also review an order denying a mo¬ 
tion to make another person a third-party plain¬ 
tiff,®!-!® or denying a motion by defendant to have 
plaintiff, suing in a representative capacity, made 
defendant in his individual capacity.®® The refusal 
of the court to hear testimony as to the nonjoinder 
of other persons as defendants may be reviewed on 
appeal from a final judgment.®® 


Diggs Co. V Mitchell, Civ App., 266 
S V/ T02—Smith Bros Grain Co. v. 
Windsor & Stanley, CIv.App, 242 
SW 360, affirmed, Com Ajip, 256 
SW ICS—Hill V. Brady, CIv.App. 
231 SW 145. 

Contra Rvana v. Ellis, Civ.App, 
267 S.W. 294 

Prior to atatate allowing direct ap¬ 
peal, defendant waa entitled to re¬ 
view of the order on his appeal from 
the final judgment 

Tex—.Tackson v. Victor Snyder & Co., 
Civ App, 240 S.W. 628. 

85. Tex.—Inland Refining Co. v, Rob¬ 
inson, 266 S.W.2d 843, 152 Tex. 
289 

Smith Bros Grain Co. v. Wind¬ 
sor & Stanley, Com App., 266 S.W. 
168 

Hervey v. Forse, Civ.App, 253 
S.W 2d 701—Gillette Motor Trans¬ 
port Co v Wu-hita Falls & South¬ 
ern R. Co, Civ App, 170 S.W 2d 
629, mandamus denied Wichita 
Palls & S R. Co v. McDonald, 174 
S.W 2d 951, 141 Tex. 665—Bowen 
V. Virginia Lee Candles, Civ.App., 
44 S W 2d 602—Euchey v. Adam 
Schaaf, Inc., Civ.App., 7 S.W. 2d 
168—Farmersville Mill & Light Co. 
V. Moore, Civ.App, 292 S.W. 666— 
Luse V. Cisco Grain Co., Civ.App., 
241 S.W. 313. 

Defect affaotlnir judgment 

Order adjudicating pleas of priv¬ 
ilege, which was renderv.d at a term 
other than that during which Judg¬ 
ment in the action was rendered, was 
not subject to review except as a 


defect in it might have affected the 
Judgment appealed from. 

Tex —Farmer v. Cassity, Civ App , 
252 S W 2d 788. 

85.6 Tex—Barron v. James, 198 S. 
W2d 25(), 146 Tex. 283 

Gray v Adolph. Civ App., 117 S. 
W.2d 122, error refused. 

85.10 Tex —Barron v. James, 198 S. 
W2d 266, 145 Tex 283. 

Smith Bros. Grain Co. v. Wind¬ 
sor & Stanley, Com.App., 255 S.W. 
158 

Reynolds v. Groce-Wearden Co, 
Civ App, 250 S.W 2d 749, error re- 
fu.sed—Pinkston v. Farmers State 
Bank of Center, Civ App., 201 S.W 
2d 696—Gray v. Adolph, Civ.App., 
117 SW2d 122, error refused— 
Rand.ils v. Green, Civ.App, 268 S. 
W. 628 

85.15 Tex.—Clark v. Dallas Joint 
Stock Land Bank of Dallas, Civ. 
App, 163 S.W 2d 668. 

88. Kan —Voelker v. Broadview 
Hotel Co., 81 P.2d 86, 148 Kan. 
32G—Smith v. Miller, 76 P.2d 273, 
147 Kan 40. 

Md.—Gucrrenl v. Sainsbury, 114 A. 
874, 139 Md 246. 

Mich—Reaume & Sllloway v. Tetz- 
lafif, 23 N,W.2d 219, 316 Mich 96 
Minn—Crow v. Erie R. Co., 190 N. 

W. 339, 153 Minn. 653. 

Nev—Klepper v. Klepper, 271 P. 336, 
61 Nev. 146 

N.D.—Ellingson v. Northwestern 
Jobbers’ Credit Bureau, 227 N.W. 
860, 68 N.D. 764. 
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87. Ky.—Edmonds v. David O. 
Evans & Co., 182 S.W. 207, 168 Ky. 
393 

Bxceptlons taken and evidence pre¬ 
served 

Circuit court’s last and final order 
on motion to quash officer’s return 
on summons is reviewable if prop¬ 
er exceptions are taken thereto and 
evidence heard is preserved and 
brought to reviewing court on appeal 
from final judgment in cause 
Ky—Bastian Bros Co. v. Field, 134 
S.W.2d 648, 280 Ky. 727. 

88. Ariz.—Hallgren v. Sunset Paint 
Co, 236 P. 689, 28 Ariz 176 

89. Cal—^W. H Marston Co v 
Kochrltz, 251 P 959, 80 C.A 362 

90. La.—Neal v. Hall, App., 28 So 
2d 131. 

Wis—Mandelker v. Goldsmith, 188 
NW. 74, 177 Wis. 245 

91. Cal —Camp v. Oakland Mort¬ 
gage & Finance Co, 270 P G85, 206 
C. 380. 

Nellsen v. Saylors, App , 303 P 2d 
781. 

91.5 Mo—Sutton v. City of St. 
Joseph, App., 266 S W 2d 760— 
S. S. Kresge Co. v Shankman, 212 
S.W 2d 794, 240 Mo.App. 639. 

91.10 Colo.—Burks v. Maudlin, 124 
P.2d 601, 109 Colo. 281. 

92. Wis.—Jones v. Mehlberg, 254 
N.W. 96, 214 Wis. 629. 

93. N.J.—Lapayowker v. Levitzky. 
180 A. 627, 102 N.J.Law 164. 
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On the other hand, an order granting®^ or dis¬ 
missing®® a petition to intervene, substituting an 
assignee as plaintiiT®® or sustaining exceptions to 
the joinder of certain persons as plaintiffs®^ may 
not be so reviewed. 

d. Pleadings 

An order or ruling which relates to the pleadings and 
which necessarily involves the merits or affects the final 


5 C.J.S. 

Judgment Is generally revlewable on appeal from the final 
judgment, provided the order or ruling Is adverse and the 
question Is properly preserved and presented. 

It has been stated that most orders relating to the 
pleadings are interlocutory in nature and, as such, 
are reviewable only on the appeal from the final 
judgment.®Thus, on appeal or writ of error 
from a final judgment or decree the court will re¬ 
view orders or rulings on demurrers,®® pleas in 


94. Cal.—In re Sielcken* 197 P. 668, 
61 C.A. 638. 

96. Ky.—^Kennedy v. Meredith, 4 T. 

B. Mon. 409. 

La.—State v. Judge Sixth Diet. Ct., 
22 LeuAnn. 176. 

4 C.J. p 682 note 96. 

96. S.C.—^Watta v. Copeland, 170 S. 
E. 780, 170 S.C. 449. 

4 C.J. p 683 note 3. 

97. La.—Eddine v. Giles, App., 142 
So. 266. 

97.50 Cal.—Keenan v. Dean. 286 P. 
2d 300. 134 C.A.2d 189. 

96. Ala.—Birmingham Broadcasting 
Co. V. Bell, 68 So.2d 314. 269 Ala. 
656. 

Cal —^Freeman v. Glenn County Tel¬ 
ephone Co., 194 P. 706, 184 C. 608 
—Harmon v. De Turk, 169 P. 680, 
176 C. 768. 

Mann v. Mueller. 296 P.2d 421, 
140 CA2d 481—Michaels v. Mul- 
holland, 262 P.2d 767, 116 C.A. 
2d 663—Collins v. City & County 
of San Francisco, 247 P.2d 362, 112 

C. A.2d 719—Temple v. Horrall, 206 
P.2d 909, 92 C.A.2d 177—Cook v, 
Stewart McKee & Co., 167 P.2d 868, 
68 C.A 2d 768—Milstein v. Sartain, 
133 P.2d 836, 66 C.A,2d 924—Gates 
V. Wendling Nathan Co, 81 P.2d 
173, 27 C.A.2d 307—Gumming v. 
Auriemma, 46 P.2d 209, 7 C.A.2d 
208—Adams v. Christopher, 296 P. 
86, 112 CA. 37—Watkins v. Mc¬ 
Cartney, 232 P. 982, 70 C.A. 137. 

Ga.—H. W Brown Tranap. Co. v. 
Edgeworth. 84 S E 2d 103, 90 Ga. 
App. 728—Womack v. Central Ga. 
Gas Co., 70 S.E.2d 398, 86 Ga.App. 
799. 

Idaho —Idaho Gold Dredging Corp v. 
Boise Payette Lumber Co, 90 P. 
2d 688, 60 Idaho 127, 164 A L H. 
1069—Kiefer v. City of Idaho 
Falls, 266 P 701, 46 Idaho 1— 
Prairie Flour Mill Co. v. Farmers’ 
Elevator Co.. 261 P. 673, 46 Idaho 
229. 

Ind.—^Western Mach. Works v. Ed¬ 
wards Mach. & Tool Corp., 63 N.E. 
2d 636, 223 Ind. 666. 

Md.—Associated Transport v. Bonou- 
mo, 62 A.2d 281. 191 Md. 442— 
City of Baltimore v. Maryland 
Pavement Co., 100 A. 770, 130 Md. 
464. 


Nev.—LaGue v. Second Judicial 
Dist. Court, Washoe County, 227 
P.2d 436. 68 Nev. 125, modified on 
other grounds 229 P.2d 162, 68 
Nev. 126. 

N.C.—Willcox V. Di Capadarso, 94 
SE.2d 926, 244 N.C. 741—Webb 
v. Eggleston, 46 S.E.2d 700, 228 
N.C. 674. 

Ohio—Sellers v. Palumbo, App., 36 
N.E.2d 34. 

Okl.—State Ins. Fund v. Triesch- 
mann, 244 P.2d 1128, 206 Okl. 633— 
McGrath v. Rorem, 252 P. 418, 
123 Okl. 163—Jones v. Toomey, 241 
P. 1106, 116 Okl. 169—Freeman v. 
Gibson, 232 P. 806, 107 Okl. 220— 
Stebbins v. Edwards, 231 P. 607, 
107 Okl 139—Simmons v. Chest¬ 
nut-Gibbons Grocery Co, 173 P. 
217, 70 Okl. 161—Glaze v. Metcalf 
Thresher Co., 168 P. 219, 67 Okl. 
22 . 

Or.—Butler v. City of Ashland, 231 
P. 165, 113 Or. 72. 

Pa —McFarland-Meade Co. v. Doak, 
63 Pa Super. 27. 

S.C.—Crotts v Fletcher Motor Co , 64 
S.E.2d 640, 219 S.C. 204—McMaster 
V Ford Motor Co., 116 SE 244, 
122 SC. 244, 29 A.L R 230 
SD.—Springer v. Swift, 239 N.W. 

171, 69 SD 208, 78 A.L.R. 1171 
Tex —Tantis v. McCallum, Civ App., 
121 SW2d 610 

Wash—Boyle v. Boyle, 210 P.2d 140, 
34 Wash 2d 790—Pelly v. Behne- 
man, 12 P 2d 422, 168 Wash. 466. 
Wis—Schlecht v. Anderson, 232 N.W. 

666, 202 Wis, 305. 

4 C.J. p 681 notes 68, 69. 

Sustaining demurrer without leave of 
amendment 

(1) An order sustaining a demur¬ 
rer to a complaint without leave to 
amend the complaint is reviewable 
on appeal from the final Judgment. 
Cal.—Tringham v. State Bd. of Ed., 
290 P 2d 890, 137 C.A.2d 733— 

Stoker v. Bowron, 277 P.2d 439, 129 
C.A 2d 671—Steiner v. Darby, 199 
P.2d 429, 88 C.A.2d 481, certiorari 
dismissed, Parker v. Los Angeles 
County, 70 S.Ct. 161, 338 U.S. 327, 
94 LEd. 144—Arnold v. Howell, 
199 P.2d 16, 88 CA.2d 626—Car¬ 
penter v. Fitch, 197 P.2d 174, 87 
C.A.2d 634—Ware v. Heller, 148 P. 
2d 410, 63 C.A.2d 817—General Dis¬ 
tillers v. Wholesale Liquor Driv- 
ers-Salesmen Union, Local 109, 136 
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P.2d E92, S7 aA.2d 908—B. M. 
Lewis & Co. v. Daugherty, 88 P.2d 
927, 31 C.A,2d 717—Johnson v. Sun 
Realty Co., 32 P.2d 393, 138 C.A. 
296—Worth v. Witt, 216 P. 90, 62 
C.A. 134. 

(2) Where a demurrer to a com¬ 
plaint was sustained without leave 
to plead over or of amendment, al¬ 
though no appeal was taken from 
that part of the order the determina¬ 
tion would be reviewable on appeal 
from the final Judgment. 

Wis.—Cohan v. Associated Pur 
Farms, 63 N.W.2d 788, 261 Wis. 
384. 

Judgmsut sutsrsd on order on de¬ 
murrer 

An appeal from a Judgment entered 
on an order sustaining a demurrer 
brings up for review an order sus¬ 
taining demurrer. 

Minn—Seagram Distillers Corp. v. 
Lang, 41 N.W 2d 429, 230 Minn. 
118. 

Case dismissed or left pending 

In Georgia the rule stated in the 
text applies where, notwithstanding 
the ruling on the demurrer, the case 
was left pending, as where a demur¬ 
rer was overruled or a demurier to 
an amendment or a plea or answer 
was sustained; but it is otherwise 
where a demurrer to the petition was 
sustained so as to dismiss the case 
either entirely or as to certain par¬ 
ties. 

Ga —Kelley v. Collins & G. R. Co, 
116 S.E. 67, 164 Ga. 698. 

Walker v. Central of Georgia 
Ry. Co., 170 S.E. 258, 47 GaApp 
240—Kumpe v. Hudgins, 149 S E. 
66, 39 Ga.App. 788—First Nat 

Bank v. Sanders, 122 S E. 341, 31 
Ga.App. 789. 

Voluntary dismissal of motion for 
now trial 

The fact that plaintiff voluntarily 
dismissed his motion for a new trial 
would not prevent him from enter¬ 
ing an appeal from the final Judg¬ 
ment and assigning error on the 
antecedent ruling overruling a de¬ 
murrer to defendant's answer and 
refusing to strike out the answer. 
Ga.—Henderson v. American Tele¬ 
phone & Telegraph Co., 31 S.E.2d 
662, 71 Ga.App. 607. 
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abatement,®® pleas of res judicata^ or other dilatory 
pleas,® exceptions of no cause of action,®*® or mo¬ 
tions for judgment on the pleadings,® orders on mo¬ 
tions for summary judgment,®*® as well as orders 
on motions to dismiss pleadings,®*^® or orders grant¬ 
ing^ or refusing® amendments. 
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To be re viewable on appeal for a final judg¬ 
ment, an order or ruling which relates to the plead¬ 
ings must have been adverse to appellant or plain¬ 
tiff in error,® and usually it is necessary that the 
order or ruling involved the merits or necessarily 
affected the final judgment.'^ Furthermore, the ob- 


99. U.S.—Fitzpatrick v. Flannagan, 
Miss. 1 set. 369. 106 U.S. 648. 
27 LEd 211 

N.M.—Albuquerque Gas & Electric 
Co. V. Curtis. 89 P.2d 615, 43 N.M. 
234. 

Tex—Hammonds v. Lloyds Fire & 
Cas. Assur. of San Antonio, Civ 
App, 256 S.W.2d 223--Wilson v 
Ammann & Jordan, Civ.App., 163 

S.W 2d 660, error dismissed— 

Prince v. Forman, Civ App., 119 
S.W.2d 102. Error dismissed. 

4 C.J. p 681 note 70. 

Abatement asserting misjoinder 
Where defendant's plea in abate¬ 
ment asserting misjoinder of parties 
and causes of action had been sus¬ 
tained and the court ordered a sever¬ 
ance and thereafter plaintiff declined 
to replead and a judgment was 
entered dismissing the action, on ap¬ 
peal from such judgment the order 
sustaining the plea In abatement 
would be reviewed 
Tex —Landers v Bast Tex. Salt 
Water Disposal Co., 248 S.W.2d 
731. 151 Tex 266. 

L Ga—Douglas v. Hardin. 136 SB. 
793, 163 Ga 643. 

Newsome v. Clark, 179 S E. 144, 
60 GaApp 691 

La—Smith’s Tutorship v, Perrin, 
App , 145 So. 686 

2. Tex—Richardson v. McCloskey, 
Civ App , 261 S W. 801, reversed on 
other grounds, Com App., 276 S W. 
680. 

2.5 La—Otero v. Ewing, 110 So 648, 
162 La. 453, 66 A L R. 249. 

Achord v Great Am Indem. Co., 
App., 68 So 2d 643—Smith’s Tutor¬ 
ship, App., 146 So 686. 

Judgment of dlsmlMal on ezoeption 
A judgment maintaining an ex¬ 
ception of no cause of action, and a 
Judgment dismissing on exception 
only a part of that which is claimed 
by plaintiff is an Interlocutoiy 
judgment which comes to the appel¬ 
late court when a Anal judgment is 
rendered in the case. 

La.—^Allen v. Anderson, App., 67 So. 
2d 50. 

3. NC.—Garrett v. Rose, 72 SB.2d 

843, 230 N C. 299—Erickson v. 

Starling, 71 SE.2d 384, 236 N.C. 
643—Ornoff v. City of Durham, 20 
S.E.2d 380, 221 N.C. 467--Gilliam 
V. Jones, 132 S.E. 666, 191 N.C. 
621—Duffy V. HartsAeld, 104 SB. 
139, 180 N.C. 161—Barbee v. Penny, 
94 S.E. 296, 174 N.C. 672—Duffy v. 


E. H. & J. A. Meadows Co., 42 S.E. 
460, 131 NC 31. 

ND—ChristofCerson v. Wee, 139 N. 

W. 689, 24 N.D. 606. 

As equivalent to demurrer 
A motion for judgment on the 
pleadings is the equivalent of a de¬ 
murrer and is revlewable on a time¬ 
ly appeal following conclusion of 
trial 

Kan —Burton v. Mellor, 164 P.2d 
108. 159 Kan. 262. 

3.5 Cal —O’Meara v. De Lamater, 
126 P2d 671, 62 C.A.2d 666 
Tex—Wyche v. Noah, Civ.App., 288 
S W 2d 866, error refused no re¬ 
versible error. 

3.10 Motion to dismiss complaint 

An order denying a motion to dis¬ 
miss a complaint for failure to state 
facts suAlcicnt to constitute a cause 
of action would be revlewable on 
appeal from the Anal judgment. 

N.y.—Schamber Chemical Co. v. 
Ross & Kominsky Plumbing & 
Heating Co, 18 N.T.S 2d 368, 269 
AppDlv. 784. 

4, N.T —Johnson v. International 
Harvester Co. of America, 263 N. 
Y.S 262, 237 App Div. 778, appeal 
dismissed 189 NE. 748, 263 N.T. 
667. 

Vt—Carpenter v. Central Vermont 
Ry Co, 107 A. 669, 93 Vt. 367. 
Amendment to conform to proof 
An order permitting Aling of 
amended complaint to conform to 
proof is a nonappealable order, but it 
is revlewable on appeal from Judg¬ 
ment 

Cal —Simone v. McKee, 298 P.2d 
667, 142 C.A2d 307. 

Ordering amendment 

Where a trial court orders an 
amendment to a petition, plaintiff 
may preserve error as to such order. 
Ale an amended petition, and, in the 
event of an adverse verdict and 
Judgment, assign such claimed er¬ 
ror on appeal. 

Ohio—Cassidy v. Ohio Public Serv¬ 
ice Co., 68 N.E.2d 802, 74 Ohio 
App 366. 

Amendment prior to grant of new 
trial 

No question relative to an amend¬ 
ment made before the granting of 
a new trial will be reviewed on ap¬ 
peal from a Judgment rendered as a 
result of the new trial. 

Mo—Jesse v. Kansas City Rys. Co., 
App., 238 S.W. 138. 

5. Cal.—Randall v. Beber, 226 P.2d 
291, 101 C.A.2d 179—Hurley v. 
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Lake County, 23 P.2d 838, 133 C. 
A. 219. 

6. Cal.—Parrott v. Bank of America 
Nat. Trust & Sav. Ass'n, 217 P 2d 
89, 97 C.A.2d 14, 35 A.L R 2d 263— 
Cook V. Stewart McKee & Co., 167 
P.2d 868, 68 C A.2d 768. 

Kan —Parkhurst v. Investors' Syndi¬ 
cate, 23 P2d 689, 138 Kan. 7. 

4 C.J. p 681 note 68, p 682 note 94. 

7. N.Y.—Johnson v. International 
Harvester Co of America, 263 N.Y. 
S. 262, 237 App Div. 778, appeal 
dismissed 189 N.E. 748, 263 N.T. 
007. 

5 C.—McMaster v. Ford Motor Co., 
115 S.E. 244, 122 S.C. 244, 29 A.L.R 
230 

Wis—Milwaukee County v. Milwau¬ 
kee Western Fuel Co., 235 N.W. 
646, 204 Wis. 107—Schlecht v. 

Anderson, 232 N.W. 666, 202 Wis. 
306. 

SnUng erroneously affeoting verdiot 
or decision 

Substantial demurrers are not 
certiAed to the appellate court for 
determination before trial of the 
cause on its merits. Such a demur¬ 
rer is presented to the trial court 
for its ruling thereon, which can¬ 
not be brought by cither party to 
the appellate court for review until 
after verdict or Anal decision in the 
cause on its merits, and not then 
unless the ruling erroneously af¬ 
fected the verdict or decision. 

RI—Frigon v. Warner, 97 A.2d 276, 
80 R.I 363—Davis v. O. D. Puring- 
ton Co., 193 A. 624, 68 RI 482— 
Troy V. Providence Journal Co., 
109 A. 706, 43 R I 22 
Order granting or denying motion 
for bill of partlonlars docs not nec¬ 
essarily affect, and is not review- 
able on appeal from, the Anal Judg¬ 
ment. 

N.Y—Collins v. McWilliams, 178 N. 
Y.S. 860. 186 App.Div. 712. 

Reilly v. Sachs, 272 N.T.S. 125, 
161 Misc. 699. 

4 C.J. p 682 note 97. 

Judgment inconsistent with prior 
ruling 

The ruling of the court sustaining 
a demurrer to the petition at the con¬ 
clusion of the trial was nulllAed by 
a contemporaneous Judgment on the 
merits and the appeal must be dis¬ 
posed of as if no demurrer was in¬ 
terposed or sustained; when the 
court elected to render Judgment on 
the merits, it inferentially held that 
plaintiff had asserted a good cause 
of action. 
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jection to the order or ruling must have been prop¬ 
erly preserved and presented,^*® as by exception® 
or by appeal®*® taken within the required period of 
time.*-i® The objection to the order or ruling must 
not have been waived,® and if an order is made 
which eliminates all or part of a pleading, and 
thereafter the party against whom such order was 


made does not appeal or except or otherwise proper^ 
ly object to the action taken, but pleads over or 
amends, ordinarily the order will not be reviewed 
on appeal from the final judgment.®-® 

Where the trial court sustains any or all demur¬ 
rers to pleading and allows time for the filing of 
amendments, the judgment or order sustaining the 


Tex —Goldsmith v. Mitchell, Civ. 

App., 67 S.W.2d 188. 

Cause of dismissal or uonsnit 
In some Jurisdictions the test of 
reviewability applied in the case of 
a ruling adverse to plaintiff is wheth¬ 
er it caused, superinduced, or neces¬ 
sarily resulted in, a dismissal or non¬ 
suit. 

Ala—Industrial Sav. Bank v. Green- 
wald, 168 So. 734, 229 Ala 629— 
Guiler v. United States Cast Iron 
Pipe & Foundry Co., 72 So 498, 197 
Ala. 233. 

Stephens v. International Har¬ 
vester Co., 80 So. 686, 16 Ala.App 
612—McRight v. Famed, 70 So. 
297, 14 AlaApp. 446—^Western Un¬ 
ion Telegraph Co. v. Brazier, 66 
So. 96. 10 Ala App. 308 
4 C.J. p 681 note 65 
Judgment unalfeoted by ruling on de¬ 
murrer to counterclaim 
Arlz.—Valley Gin Co v. McCarthy, 
106 P.2d 604, 66 Ariz. 181. 

7.6 N.C—^Willcox v. Di Capadarso. 

94 S.E.2d 926, 244 N.C. 741. 
Ezeeptiou without proper hill of ex¬ 
ceptions 

Mass—Enga v. Sparks, 61 N.E.2d 
984, 316 Mass. 120. 

Notice of appeal 

Where the notice of appeal from 
a final Judgment specifically referred 
to an order denying a motion to 
dismiss a complaint, the notice was 
sufficient to bring the order up for 
review on appeal from the final Judg¬ 
ment. 

N.Y.—Schamber Chemical Co. v. 
Ross & Komlnsky Plumbing & 
Heating Co., 18 N.Y.S.2d 368, 259 
App.Div. 784. 

8 . Ark —Security Mortg. Co. v. Bell, 
298 S.W. 866, 176 Ark. 128. 

Ga.—Roberts v. McBrayer, 22 S E 
2d 166, 194 Ga. 606—Evans v. 

liUce, 9 SE2d 646. 190 Ga 403. 
Mass—Lennon v. Cohen, 163 NE. 
63, 264 Mass. 414. 

N.C.—Erickson v. Starling, 71 S.E.2d 
384, 236 N.C. 643—Ornoff v. City 
of Durham, 20 S.E.2d 380, 221 N.C. 
457—Gilliam v. Jones, 132 S.E. 666, 
191 N.C. 621—Duffy v. Hartsfleld, 
104 S.E. 139, 180 N.C. 151—Barbee 
V. Penny, 94 S.E. 296, 174 N.C. 
672—^Duffy v. E. H. & J. A. Mead¬ 
ows Co.. 42 S.E. 460, 131 N.C. 31. 
Okl.—State Ins. Fund v. Triesch- 
mann, 244 P.2d 1128, 206 Okl. 633— 
Exchange Oil Co. v. Crews, 216 P. 
674, 90 Okl. 246. 


Vt.—Carpenter v. Central Vermont 
Ry. Co, 107 A. 669, 93 Vt. 357. 
Ziaok of exosptious pendsate Ute 
Where a demurrer to a petition 
was overruled but no exceptions 
pendente lite were filed, the review¬ 
ing court on appeal from the final 
Judgment was not called on to de¬ 
cide any issue on demurrer. 

Ga.—Elder v. Stark, 37 S.E.2d 698, 
200 Ga. 462. 

Where uo term hill of exceptions 
was filed at the term at which the 
trial court sustained plaintiff's de¬ 
murrer to defendants* original coun¬ 
terclaim, any question as to the sus¬ 
taining of such demurrer is eliminat¬ 
ed on appeal from the Judgment 
Mo—Chicago & E. R Co. v. Light- 
foot, 232 S.W. 176, 206 Mo App. 436. 

8.5 Kan.—Poster v. Humburg, 299 
P.2d 46, 180 Kan 64—Cooper v 
Cooper, 76 P 2d 867, 147 Kan. 256. 
Failure to perfect appeal 
The failure of demurrant on the 
overruling of his demurrer to per¬ 
fect an appeal, although notice of 
the appeal was given, would not 
prevent a review of the order over¬ 
ruling the demurrer on a review of 
the final Judgment 
S.C.—Crotts V Fletcher Tlotor Co., 
64 S.E.2d 640, 219 SC. 204. 

8.10 Kan.—Foster v. Humburg, 299 
P 2d 46, 180 Kan. 64—Cooper v. 
Cooper, 76 P.2d 867, 147 Kan. 266 

Expiration of time for appealing 
from order 

An appeal from a Judgment entered 
pursuant to an order sustaining a 
demurrer brings such order up for 
review, notwithstanding time for ap¬ 
pealing from such order has ex¬ 
pired 

Minn—Viiliainen v. American Fin¬ 
nish Workers Soc., 63 NW2d 112, 
236 Minn 412. 

9. Okl —Dunham v. Chemical Bank 
& Trust Co., 71 P2d 468, 180 Okl. 
637—Aultman & Taylor Machinery 
Co. V. Fuss. 207 P 308, 86 Okl. 168. 
S.D.—Springer v. Swift, 239 N.W. 
171, 69 S.D. 208, 78 A.L.R. 1171. 
Aoqulesoeuoe in an adverse ruling 
on a demurrer to a pleading pre¬ 
cludes a review thereof on appeal or 
writ of error from a subsequent 
Judgment. 

Ga.—^Walker v. Central of Georgia 
Ry. Co., X70 S.E. 268, 47 Ga.App. 
240. 


Kan —Parkhurst v. Investors* Syn¬ 
dicate. 23 P2d 589. 138 Kan. 7. 

Failure to ask for leave to amend 

Where the court made an order 
sustaining a demurrer without leave 
to amend and the record fails to 
show that leave to amend was asked 
and refused between the dates of 
the order and the Judgment, no error 
may be claimed In that respect. 
Cal.—Stillwell Hotel Co. v. Ander¬ 
son, 60 P.2d 441, 4 C.2d 463. 

9.5 Iowa.—Rich v. Allen, 286 N.W. 

434, 226 Iowa 1304. 

Ohio—Sterling v Hanley Motor 
Sales, 96 N E 2d 273, 87 Ohio App. 
362—Davies v. Columbia Gas 8t 
Elec. Corp., App, 79 N E 2d 327, 
reversed on other grounds 86 N.E. 
2d 603, 151 Ohio St 417. 

Or—Noonan v City of Portland, 88 
P.2d 808, 161 Or. 213. 

Motion to dismiss 
Where the court sustained a mo¬ 
tion to dismiss a petition, the mo¬ 
tion to dismiss bem^; made into the 
character of a spt^aking demurrer, 
and defendant pleaded over and did 
not raise the questions presented by 
the motion, on appeal from the final 
Judgment and decree the questions 
presented by the motion to dismiss 
were not reviewable 
Iowa—McGrath v Mott, 294 N.W. 
891, 229 Iowa 790 

Subsequent amendment 

The action of the court in sustain¬ 
ing a demurrer or plea In abatement 
to the original declaration or peti¬ 
tion Is not before, and cannot be con¬ 
sidered by, the reviewing court 
where, after the demurrer or plea 
was sustained, plaintiff amended the 
declaration or petition. 

R I—Waterman v. Hero, 173 A. 366, 
54 R.I 377. 

Tex—Camp v. Thomas, Clv.App., 26 
SW.2d 470. 

Nesarvation of rights 

Where an exception of no cause of 
action was sustained to plaintiff’s 
petition, and thereafter plaintiff 
amended the petition but reserved 
all rights under the original peti¬ 
tion, the Judgment sustaining the ex¬ 
ception of no cause of action came 
before the reviewing court on ap¬ 
peal from the final Judgment 
La.—Allen v. Anderson, App,, 67 So. 
2d 60. 
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demurrers is not open to review on appeal from 
the final judgment,since the sufficiency of the 
pleadings will be determined by the court after the 
expiration of the time allowed for amendment.^ is 
An order or ruling which relates to pleading may 
be reviewable on appeal from a final judgment, 
even though the order or ruling is not itself ap¬ 
pealable,and in some jurisdictions review may 
be had on appeal from the final judgment even 
though a permissible direct appeal from the order 
was not taken but in other jurisdictions a view to 
the contrary is entertained.^^ 

In one jurisdiction a losing party to a judgment 
on general demurrer is given the option to sue out 
a direct bill of exceptions, assigning error on the 
judgment, or to have certified and filed exceptions 
pendente lite;l2.6 and if the latter course is fol¬ 
lowed the ruling on demurrer becomes a pendente 


lite ruling, which is reviewable only after the termi¬ 
nation of the case, on exceptions taken to the final 
judgment rendered therein.^Where, on a writ 
of error from a ruling on one pleading, rulings on 
another pleading could have been, but were not, pre¬ 
sented for review, they will not be considered on a 
subsequent writ of error taken after final judg¬ 
ment.^* 

Motion to make definite and certain. It is general¬ 
ly recognized that an order or ruling on a motion 
to make the petition more definite and certain may 
be reviewed on appeal from the final judgment,^*-* 
where the question has been properly preserved for 
review and the appeal has been perfected within 
due time.i^ 

Striking or refusing to strike. Although there is 
some authority to the contrary,!^ it is generally held 


9.10 Ga.—^Norton v. Hamilton, 87 S. 
E.2d 442, 92 Ga App. 2—Kirk v. 
Shaffer, 85 S E 2d 629, 91 Ga.App 
368—Krasner v. Harper, 82 S.B 2d 
267, 90 Ga.App. 128—Sutton v 

Wilson. 74 S E 2d 16, 87 Ga.App 
398—Weinstein v. Rothberg, 73 S 
E.2d 106, 87 Ga.App 94—Sellers v 
City of Summerville, 76 S.E 2d 
99, 88 Ga.App 109. 

9.16 Ga.—Norton v. Hamilton, 87 S. 
E2d 442, 92 GaApp. 2—Kirk v. 
Shaffer, 85 S E 2d 629, 91 GaApp 
368—Sutton v. Wilson, 74 S.E 2d 
16, 87 Ga.App. 398—Weinstein v. 
Rothberg, 73 S.E,2d 106, 87 Ga. 
App. 94. 

10. Cal.—Yandell v. City of tios 
Angeles, 4 P.2d 947, 214 C 334 
Gumming v. Aunemma, 46 P 2d 
209, 7 CA.2d 208—Johnson v Sun 
Realty Co., 32 P 2d 393, 138 CA 
296—Hurley v. Lake County, 23 P. 
2d 838, 133 CA 219—Watkins v. 
McCartney, 232 P 982, 70 C A. 137. 
Kan.—Jerecki Mfg. Co. v. Shields, 
220 P 2d 144. 169 Kan. 640. 

Md.—Associated Transport v. Bonou- 
mo, 62 A 2d 281, 191 Md 442. 

Or —Butler v. City of Ashland, 211 
P. 166, 113 Or. 72. 
nilBg of belated pleading 

An appeal does not lie from an 
order denying a motion to file a be¬ 
lated cross complaint and refusing to 
vacate a prior order denying a simi¬ 
lar motion and such Questions are 
reviewable on appeal only after entry 
of a final judgment or Its equivalent. 
Cal.—Miller v. Stein, App., 302 P.2d 
403. 

lit Tex.—Richardson v. McCloskey, 
Clv.App., 261 S.W. 801, reversed on 
other grounds Com.App., 276 S.W. 
680. 

Wls.—Milwaukee County v. Mil¬ 
waukee Western Fuel Co., 186 N. 
W. 646. 204 Wls. 107. 


12. Kan —Cox v Gibson, 262 P. 
1030, 125 Kan 76. 

Refusal of Judgment for want of 
sufficient affidavit of defense will not 
be considered on appeal from the 
final judgment after trial where no 
appeal was taken before trial from 
the discharge of the rule for judg¬ 
ment. 

Pa—Fisher v Ronemus, 110 A. 87, 
267 Pa. 325. 

Wanamaker v. Ulmer & Co., 92 
Pa Super. 86—Automobile Securi¬ 
ties Co. V. Scunglo, 81 Pa.Super. 
362. 

After affirmanoe by Intermediate 
court 

Where It does not appear from the 
record that any attempt was made by 
appeal or by petitnm for certiorari to 
have reviewed a decision of the ap¬ 
pellate court affirming an order of 
the circuit court relating to a plead¬ 
ing, except that the complaining par¬ 
ty filed a transcript of the record 
separate from the transcript on the 
appeal aft<'rwards taken in the main 
cause, containing the proceedings of 
the circuit and appellate courts, to¬ 
gether with an assignment of errors, 
the supreme court is without juris¬ 
diction to review the affirmance of 
the order 

Ill —Chicago Title A Trust Co. v. 
Central Trust Co. of Illinois, 144 
NE 165, 312 Ill. 396. 

12.5 Ga —^Verner v. DeKalb County, 
61 S E 2d 921, 207 Ga. 436—Crews 
V. Crews, 61 S E.2d 144, 207 Ga 
273—Smith v. Barksdale, 35 S.E 
2d 149, 199 Ga. 723—Carpenter v 
State ex rel. Hains, 21 S.E.2d 643, 
194 Ga. 896—Gilbert v. Tlppens, 
188 S.E. 699, 188 Ga. 497—Newton 
V. Roberts, 135 S.E. 606, 163 Ga. 
136—Durrence v. Waters, 79 S.B. 
841. 40 Ga. 762. 

Booker v. Harris, 88 S.E.2d 883, 
72 Ga.App. 147. 
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12.10 Ga.—Verner v. DeKalb Coun¬ 
ty, 61 S.E 2d 921, 207 Ga. 436— 
Crews V. Crews, 61 S.E 2d 144, 207 
Ga. 273—Simpson v. Simpson, 45 
S E 2d 898, 204 Ga. 344—Story v. 
City of Macon. 45 S.E 2d 196, 203 
Ga. 106—Smith v. Barksdale, 86 
S E 2d 149, 199 Ga 723—Carpenter 
V. State ex rel. Hams, 21 S.E.2d 
643, 194 Ga 895—Gilbert v. Tip- 
pens. 188 S.B. 699, 183 Ga. 497— 
Newton V. Roberts. 135 S E. 505, 
163 Go. 135—Durrence v. Waters, 
79 SE 841, 40 Ga 762 

Booker v. Harris, 33 S E 2d 383, 
72 GaApp. 147. 

13. Ga.—Bass v. African Methodist 
Episcopal Church, 116 S E. 816, 
166 Ga. 67. 

13.5 Kan —Jerecki Mfg. Co. v. 
Shields, 220 P 2d 144, 169 Kan. 640. 

14. Iowa—Dorman v. Credit Ref¬ 
erence & Reporting Co., 241 N.W. 
436, 213 Iowa 1016. 

Okl —Empire Gas & Fuel Co. v. 

Powell, 300 P 788, 150 Okl. 39. 
Review of order or ruling on motion 
to m.nke pleading definite and cer¬ 
tain on review of order overruling 
demurrer to same pleading see In¬ 
fra 8 1495. 

Failure to appeal or assign error 
Rulings on motions to make def¬ 
inite and certain, or in alternative to 
strike, from which no appeal had 
been taken and which had not been 
assigned as error, were not subject 
to appellate review. 

Kan.—Zlnn v A. H Hill Lumber A 
Inv Co., 272 P.2d 1106, 176 Kan. 
669. 

15. Denial of motion to striks parts 
of answer 

N.Y —Dickinson v. Springer, 158 N.B. 
74, 246 N.Y. 203, motion denied 169 
NE. 642, 246 N.Y. 689. 
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that an order made on a motion to strike a plead¬ 
ing or part thereof^® and either granting^^ or deny- 
ingi* it is reviewable on appeal from the final judg¬ 
ment. Accordingly, an order striking a cross com¬ 
plaint,^®-® a cross petition,!®-^® or a counterclaim^® 
is reviewable on appeal from a final judgment. 

Where an amended and substituted petition was 
stricken as a repetition of a former pleading to 
which a demurrer had been sustained, if the ruling 
on the motion to strike was erroneous the amended 
and substituted petition is still open to attack by de¬ 
murrer and its sufficiency to state a cause of action 
is not presented on appeal from dismissal of the 
cause on plaintiff refusing to plead further.^® 

Leave to file supplementary pleading. It has been 
held that an order refusing permission to file a sup- 


5 C.J.S. 

plementary answer may not be reviewed on appeal 
from the judgment®® 

6. Provisional Remedies 

An order made in connection with a provisional rem¬ 
edy may or may not be reviewabie on appeai from a finai 
Judgment or decree, depending on the ruie of the partic¬ 
ular jurisdiction. 

On appeal from a final judgment or decree there 
may be a review of an intermediate or interlocutory 
order, ruling, or decree which was made in connec¬ 
tion with a provisional remedy, such as an order 
relating to an attachment,®^ or garnishment.®® On 
appeal from a final judgment or decree the court 
may review discovery orders made prior to trial,®® ® 
such as orders or rulings relating to interroga- 
tories®®*!® or to the production or inspection of 
books or documents.®® The court may also review 


Btrlklnff Mvolous and sliain pleas 

N.J.—Blessins v. McLlnden, 79 A. 
347. 81 N.J.Law 379, 86 L.RA.,NS.. 
812. 

16 . Mont.—^Platt v. Norman, 11 P. 
2d 793. 91 Mont. 643. 

Nev—Potter v. Los Angeles & S. L 
R. Co., 177 P. 933. 42 Nev. 370. 
Okl.—Dennis v. Lathrop, 233 P.2d 
969. 204 Okl. 684. 

Order to strike and recast petitloa 

Where plaintiff was erroneously or¬ 
dered to recast petition and failed to 
do so within time allowed, and trial 
court ordered dismissal of petition 
and entered final Judgment from 
which plaintiff appealed, plaintiff 
was prejudiced by order to recast 
petition and it was proper for him 
to assign as error the order sustain¬ 
ing motions to strike from original 
petition and requiring it to be re¬ 
cast as well as subsequent order of 
dismissal and final Judgment. 

Iowa—Davis v. Mater, 79 N,W.2d 
400. 

17. Cal —Yandell v. City of Los 
Angeles, 4 P.2d 947, 214 C. 234. 

Menzles v. Geophysical Service, 
Inc., 264 P.2d 61, 116 C.A.2d 419— 
People V. Roath, 144 P.2d 648, 62 
C.A.2d 241—Milstein v. Sartain. 133 
P.2d 836, 56 C A 2d 924—Ross v. 
Flynn, 189 P. 293, 46 C.A. 401. 
Del.—Ownbey v. Morgan, 105 A. 838, 
7 Boyce, 297. 

Ga—First Nat. Bank v. Sanders. 

122 SE. 341, 81 Ga.App. 789. 

Iowa.—In re Bannon’s Estate. 282 
N.W. 287, 225 Iowa 839—Doonan 
V. City of Winterset, 276 N.W. 640, 
224 Iowa 366. 

Kan.—Boettcher v. Crisclone, 299 P. 
2d 806, 180 Kan. 39, modified on 
other grounds 305 P.2d 1065. 

Neb.—State ex rel. Beck v. Associ¬ 
ates Discount Corp., 77 N.W. 2d 215, 
162 Neb. 688. 


Okl —Adams v. Webb, 230 P. 878, 104 
Okl. 180. 

S.C—Johnson v. Abney Mills, 64 S. 

E 2d 641, 219 S.C. 231. 

S.D.—Morrison v. Connery, 223 N.W. 
210. 64 SD. 329. 

4 C.J. p 681 note 73, p 682 note 93 
[a] (2). 

Similar allegations stricken £rom pri¬ 
or pleading 

Where a petition was filed and 
certain allegations were ordered 
stricken, and thereafter a second pe¬ 
tition was filed and from it similar 
allegations were stricken, it was held 
that if the second petition had been 
stricken from the files the first peti¬ 
tion would be the operative petition 
and on appeal from a final Judgment 
the order striking the allegations 
would have been reviewable, but, 
where the second petition was not 
stricken from the files, the ruling on 
the motion to strike allegations was 
subject to review on appeal from the 
final Judgment. 

Ohio —Bolser v. Arnold, 56 N.E.2d 
139, 73 Ohio App. 133. 

IB. Ill.—Welch V. Davis, 96 NE.2d 
108, 342 Ill.App. 69, reversed on 
other grounds 101 N.E.2d 647, 410 
Ill. 180, 28 A.LR.2d 656. 

Kan.—Krey v. Schmidt. 223 P.2d 1016, 
170 Kan 86 

N.C.—Sprinkle v. Ponder, 64 S.E.2d 
171, 233 NC. 312 

S.C—Holliday v. Pegram, 86 S.E. 908, 
101 S.C 378. 

18.5 Cal —Keenan v. Dean, 286 P 2d 
300, 134 C A 2d 189 

18.10 Okl—Dennis v. Lathrop, 233 
P.2d 969, 204 Okl. 684. 

18.15 Cal.—^Keenan v. Dean, 286 P 
2d 300, 134 C.A 2d 189. 

19 . Iowa.—Mathews v. Silsby Bros., 
201 N.W. 94, 198 Iowa 1392, 87 A.L. 
R. 1116. 

20. N.Y.—Ulster County Sav. Inst. 
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v. New York, Fourth Nat. Bank, 
8 N.Y.S 162, 6 Silv.Sup. 144. 

Order dissolvlag or discharging at- 
tachment 

Ohio.—Devine v. Detroit Trust Co. 
3 N.E.2d 1001, 62 Ohio App. 446 

21. Order dissolving or discharging 
attachment 

Ky—Smith v. Ruth, 209 S.W. 860. 
183 Ky 666. 

Mass—Richardson v. Greenhood, 114 
NE. 821, 226 Mass. 608, Ann Cas 
1918A 616. 

4 C.J. p 682 note 86. 

Whole record before oonrt 

On review of final Judgment in ac¬ 
tion in which Judgment in attach¬ 
ment proceeding has been entered on 
which whole record is before court, 
errors may be assigned on Judgment 
in attachment alone 
Ill.—Brignall v. Merkle, 16 N E 2d 
160, 296 IlLApp. 260. 

22. Ala.—Nunez v. Borden, 147 So 
166, 226 Ala. 381. 

Mich—Dinius v. Bolibrzuch, 259 N 
W. 156, 270 Mich. 618. 

22.5 Minn.—Brown v. Saint Paul 
City Ry. Co., 62 N.W.2d 688, 241 
Minn. 15. 

22.10 N.J.—Clock v. Public Service 
Co-Ordinated Transport, 78 A.2d 
203, 8 N.J.Super. 20. 

Tex.—Dallas Joint Stock Land Bank 
V. Rawlins, Civ.App., 129 S.W.2d 
486. 

23. Minn.—In re Melgaard’s Will, 
246 N.W. 478, 187 Minn. 632. 

Tex.—Equitable Trust Co. v. Jack- 
son, 101 S.W.2d 662, 129 Tex. 2. 

Dallas Joint Stock Land Bank v. 
Rawlins, Civ.App., 129 S.W.2d 486. 
4 C.J. p 682 note 89. 

Order granting snbpcsna dnoes te¬ 
cum 

Ky.—Claussner Hosiery Co. v. City of 
Paducah, 120 S.W.2d 1039, 275 Ky. 
149. 



6 C.J.S. 

orders or rulings relating to receivership,^4 refer¬ 
ence,25 or temporary injunction,26 as well of an or¬ 
der appointing commissioners in condemnation pro- 
ceedings,27 an order before judgment directing de¬ 
livery to, and sale by, a sheriff of certain property 
in controversy,28 or an order requiring a deposit of 
money with the clerk of court.28.5 

On appeal from a final judgment the court may 
review an order directing defendant to appear for 
examination pursuant to a bill for discovery,28.i0 


APPEAL & £RB(»t § 1492(2) 

an order refusing to direct a witness to testify in a 
proceeding to perpetuate testimony,28* 16 or the ac¬ 
tion of the court in suppressing a deposition taken 
in a proceeding for the perpetration of testi- 

mony.28.20 

On the other hand, it has also been held that an 
order relating to an arbitration,26 attachment,^® dis¬ 
covery,21 executory process,32 gamishment,28 re- 
ceivership,24 reference,25 or a temporary injunc- 
tion,26 or an order relating to a writ of manda- 


24. Ala.—carter v. Mitchell, 142 So. 
614, 225 Ala. 287. 

Mo.—Bushman v. Barlow, 40 S.W.2d 
637, 328 Mo. 90. 

4 C.J. p 682 note 87, p 683 note 12 

[J]. 

25. N.C.—Green Sea Lumber Co. v. 
Pemberton, 126 S.E. 119, 188 N.C 
632. 

4 C.J. p 682 notes 90, 91, p 683 note 
12 [h]. 

26. Ala.—^Wlegand v. Alabama Pow¬ 
er Co, 127 So. 206, 220 Ala. 620 

Md.—^Washington Cleaners & Dyers 
V. Albrecht, 146 A. 233, 167 Md. 
389. 

Mo.—Houston v. Welch, 241 S.W. 991, 
211 Mo App. 300. 

Order dissolving injunction 
Idaho.—Kiefer v. City of Idaho Falls, 
266 P. 701. 46 Idaho 1. 

4 C.J. p 682 note 86, p 683 note 12 

CJ]. 

Decree not entered 

Where the trial court made rul¬ 
ings in connection with a writ of in¬ 
junction, but no decrees were en¬ 
tered on the rulings and no appeal 
was taken from such rulings, the rul¬ 
ings could not be assigned as error 
on appeal from the final decree. 

Ala.—Grimes v. Warren, 79 So.2d 
34, 262 Ala. 427. 

27. Minn —Duluth Transfer R Co. 
V. Duluth Terminal R. Co., 83 N.W. 
497, 81 Minn 62. 

28. Minn.—Mower v. Hanford, 6 
Minn. 535. 

28.5 Ill.—Sanborn v. Blankenhclm, 
104 NE2d 673. 346 Ill.App. 214. 

28.10 Tex.—Wittllff v. Lachs, Civ. 
App, 189 S.W.2d 776, error re¬ 
fused. 

28.15 Appeal inadeanate 

Order refusing to direct witnesses 
to testify in proceeding to perpetu¬ 
ate their testimony was not an ap¬ 
pealable order, and although review- 
able by appeal from final Judgment, 
such an appeal involved expense and 
delay, and hence proceeding for writ 
of mandate against court would lie to 
compel witnesses to testify, because 
appeal was inadeauate. 

Cal.—Brown v. Superior Court in and 
for Los Angeles County, 212 P.2d 
878, 37 C.2d 559. 


28.20 Tex.—Lambert v. Texas Em¬ 
ployers' Ins. Ass'n, Clv.App., 121 
SW.2d 406. 

29. N.y.—C. Itoh & Co. V. Boyer Oil 
Co., 191 N.Y.S. 290, 198 App.Div. 
881. 

30. Cal —Brun v. Evans, 241 P. 86, 
197 C. 439. 

Title Guarantee & Trust Co. v. 
Stabler. 69 P.2d 616, 16 C.A.2d 239. 

31. Mass—Parker v. Simpson, 62 
N.E 401, 180 Mass. 334. 

32. La.—Thompson v. Crow, 8 La. 
App. 168. 

33. Pa.—Sanner v. U. S. Transfer 
Co., 193 A. 830, 127 Pa.Super. 191. 

Tex—Stallings v. Jim Handley, Inc., 
Civ.App ,181 S.W.2d 814—Griffin v. 
Langley, Civ.App., 40 S.W.2d 1100. 

34. Cal—McCarthy v. Tally, 297 P. 
2d 981, 46 C.2d 677. 

West V. Parker, 217 P.2d 473, 97 
C.A 2d 286—Weber v. Marine 
Cooks’ & Stewards’ Ass’n of Pa¬ 
cific Coast, 208 P.2d 1009, 93 C.A. 
2d 327—Hanlon v. Western Loan 
& Bldg. Co., 116 P.2d 465, 46 C.A. 
2d 580—Reeves v. Watson, 12 P. 
2d 1050, 124 CA 634—Toumy v. 
Bryan, 226 P. 21, 66 C.A. 426. 

Fla—Vosges Syndicate v. Everglades 
Club Co, 168 So. 859, 124 Fla 
120 

Ill —American Radiator Co. v. Walk¬ 
er, 276 Ill.App. 160. 

Mont.—Rock Island Plow Co. v. Cut 
Bank Implement Co., 63 P.2d 116, 
101 Mont 117. 

Nev.—Maitia v. Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 461. 
Tex.—Carlton v. Bos, Civ.App,, 281 
S.W. 2d 131—^Archer v. Ross, Civ. 
App, 262 S.W 2d 213—Lloyds of 
Texas v. Bobbitt, Clv.App., 40 S.W. 
2d 897, error dismissed, Com.App., 
66 S.W.2d 803—Smith v. Monroe, 
Civ.App., 1 S.W.2d 368. 

Wash.—Steele v. Pudget Sound Real¬ 
ty Associates, 90 P.2d 721, 199 
Wash. 128—Agricultural & Live 
Stock Credit Corporation v. McKen¬ 
zie, 289 P. 627, 167 Wash. 697— 
Thompson v. Mitchell, 222 P. 617, 
128 Wash. 192. 

4 C.J. p 683 note 8. 

Absenoa of objeotloa 
An order, confirming a sale by a 
receiver and not containing any re- 
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cltal that any party to the suit ob¬ 
jected to approval of the sale, can¬ 
not be reviewed on appeal from the 
Judgment subsequently rendered in 
tho main action. 

Tex.—Mergenthaler Linotype Co. v. 
McClure, Civ.App., 9 S.W.2d 198, 
affirmed, Com.App., 16 S.W.2d 280. 

35. N.Y.—Bolles v. Scheer, 121 N.E. 

771, 226 N.Y. 118. 

4 C.J. p 682 note 98. 

35. Cal.—^Woodbine v. Van Horn, 173 
P.2d 17, 29 C.2d 96—Bruton v. 

Tearle, 69 P.2d 963, 7 C.2d 48, 106 
A.L.R. 680. 

Idaho.—State v. Sawtooth Men's 
Club, 86 P.2d 696, 69 Idaho 616. 
Ill.—Stein v. Green, 128 N.E 2d 743, 
6 Ill 2d 234—Keeley Co. v. Har¬ 
greaves, 86 N.E. 132, 236 Ill. 316. 

Stott v. Head, 43 N.E.2d 844, 316 
Ill.App. 29—Wojtas v. Rachel, 267 
Ill.App. 148. 

Ky—Beverly v. Highfield, 209 S.W. 
2d 739, 307 Ky. 179—Smith v. 

Smith, 201 S.W.2d 720, 304 Ky. 662 
—Slone v. Commonwealth, 7 S.W. 
2d 1037, 226 Ky. 218. 

La.—De Maupassant v. Clayton, 88 
So.2d 791, 214 La. 812. 

Burglass v. Villere, App., 147 So. 
727. 

Mass—Davis Bros. Fisheries Co. v. 
Pimentel. 78 N.E.2d 93, 322 Mass. 
499—Lowell Bar Association v. 
Loeb, 52 NE2d 27, 315 Mass. 176. 
Mont.—Little Horn State Bank of 
Wyola V. Gross, 300 P. 277, 89 
Mont. 472. 

N.Y.—Bramley v. Miller, 276 N.Y.S. 

812, 243 App.Div. 220. 

Wyo—^Wikstrom v. City of Laramie, 
262 P. 22, 37 Wyo 389. 

Question open for review on bill of 
exceptions 

Even though a ruling of the court 
could bo considered to be an order 
passed at the interlocutory hearing 
dissolving a previously granted re¬ 
straining order, it was nevertheless 
permissible to assign error on such 
ruling in a bill of exceptions where 
error also was assigned on a Judg¬ 
ment dismissing on demurrer a pe¬ 
tition containing a prayer for an in¬ 
junction, since the order dismissing 
the plaintiff’s case on demurrer was 
a final Judgment and error could 
properly be assigned on both rul- 
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xnus*^ is reviewable, if at all, only on a direct appeal 
therefrom and not on appeal from the final judg¬ 
ment or decree. 

Although an order relating to a provisional rem¬ 
edy ordinarily may not be reviewable on appeal from 
a final judgment, there may be circumstances under 
which such an order will be reviewable on appeal 
from a final judgment or decree, and thus, where 
a temporary or preliminary injunction is granted 
under the provisions of a statute which provides a 
remedy in the event that the injunction was er¬ 
roneously or improvidcntly granted, on appeal from 
a final judgment or decree the appellate court will 
determine whether the injunction was or was not 
properly granted.^'^-^O Where an order denying an 
injunction by minute entry prior to judgment is not 
appealable, it is reviewable on appeal from the 

judgment.37.15 

Where an order relating to receivership could be 
reviewed prior to the time the cause was tried on 
the merits, the failure to obtain such a direct and 
immediate review would not preclude a review of 
the order on an appeal from any final adverse judg¬ 
ment which might be entered in the cause.^*^ 20 

f. Trial by Jury 

The courts differ ae to whether an order refusing a 
trial by Jury will be reviewed on appeal from a final Judg¬ 
ment. 

In some jurisdictions a refusal to grant a trial 


by jury will be reviewed on appeal from a final 
judgment,38 but such a review may not be had in 
other jurisdictions.^^ 

Such refusal, although excepted to by plaintiff, 
is not reviewable under a statute providing that ex¬ 
ceptions to decisions or rulings prior to trial shall 
be subject to revision after verdict or final decision 
on the merits so far as it appears that the verdict 
or final decision was erroneously affected thereby, 
where, when the case came on for trial before a 
judge without a jury, plaintiff offered no evidence, 
submitted to a nonsuit, and took no exceptions, as 
the course pursued by plaintiff left the trial court 
no alternative and it cannot be said that the final 
decision was erroneously affected by the previous 
ruling before trial.^® 

g. Defatdt 

Whether an order which sett ailde or refuses to set 
aside a default or a default Judgment will be reviewed on 
appeal from a final Judgment depends on the rule of 
procedure followed in the particular Jurisdiction. 

In some jurisdictions an order setting aside or 
vacating a default on which no judgment has been 
given^® B or an order setting aside or vacating a 
default judgment,^ 1 may be reviewed on an appeal 
from any adverse judgment which might afterward 
be rendered in the action. In other jurisdictions an 
order setting aside a judgment by default will not 
be reviewed on an appeal from the final judg¬ 
ments^ Similarly, in some jurisdictions an order 


Ingrs in the same bill, although the 
ruling, as far as it concerned the 
restraining order, would not alone 
support a direct writ of error. 

Ga.—Ronfroe v. Butts, 16 S.E.2d 651, 
192 Ga. 720. 

Question not open on appeal from 
final Judgment 

Where a temporary Injunction was 
granted to which no exception was 
taken, on appeal from the final Judg¬ 
ment there was no question before 
the appellate court as to the cor¬ 
rectness of the Judgment granting 
the temporary injunction. 

-Ga.—Smith v. Johnson, 1 S E 2d 660, 
187 Ga. 684. 

failure to appeal as abandonment 
of prayer 

In a suit for a declaratory Judg¬ 
ment for the construction of stat¬ 
utes where the Injunctive relief was 
merely ancillarv, the question wheth¬ 
er such ancillary injunctive relief 
might be granted In a declaratory 
Judgment proceeding would not be 
involved in view of the failure to ap¬ 
peal from the denial of the ancillary 
relief prayed for which constituted 
an abandonment of the prayer for 
the ancillary injunctive relief. 

Tex.—^Railroad Commission v. Hous-i 


ton Natural Gas Corp, Civ App , 
186 S.W.2d 117, refused want of 
merit. 

37. Tex —Harbert v. Owen, Civ.App , 
26 S.W.2d 670. 

37.5 C3al.—Los Angeles Pie Bakers 
Ass'n V. Bakory Drivers Local No. 
276, 264 P 2d 615, 122 C.A.2d 237. 
Mass—Davis Bros. Fisheries Co. v. 
Pimentel, 78 N.E.2d 93, 822 Mass 
499. 

37.10 Mass —^Davls Bros. Fisheries 
Co. v. Pimentel, supra. 

37.15 Cal.—Los Angolcs Pie Bakers 
Ass’n V. Bakery Drivers Local No. 
276, 264 P.2d 615, 122 C.A.2d 237. 

37.20 Okl.—McGrath v. Clift, 181 P. 
2d 555, 198 Okl. 644. 

38. Cal.—Schmidt v. Townsend, 229 
P.2d 488, 103 C.A2d 185—Snldow 
V. Hill, 222 P.2d 958, 100 C.A.2d 
81—Mechlor v. Superior Court of 
California In and for Alameda 
County, 269 P. 452. 85 C.A. 868. 

N.Y.—Allen V. Grey, 201 N.T. 604, 
94 N.E. 652, Ann.Ca8.1912B 128. 

4 C.J. p 682 note 93 [a] (1). 

39. S.C.—Clanton v. Clanton, 92 S. 
B.2d 878, 229 S.C. 356—Civil v. 
Toomey, 88 S.E. 261, 103 S.C. 460. 
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40. R I.—Houle v. Lussier, 147 A 
756, 50 R.I. 339. 

40.5 Cal—Smith v. Los Angeles 
Bookbinders Union No 63, 281 P 
2d 194, 133 C.A 2d 486—Bernards 
v. Grey, 218 P 2d 597, 97 C A 2d 679 
—Higgins V. Mogan, 248 P. 651, 78 
C.A. 199. 

41. Md —Associated Transport v 
Bonoumo, 62 A.2d 281, 191 Md 442 

Mias —American Cotton Oil Co. v. La 
Valle House, 114 So. 321. 148 Miss 
259. 

Mo—Owens v. Owens, App., 280 S W. 
2d 867—Case v. Smith, 257 S.W. 
148, 216 Mo.App. 621. 

Neb.—Shafer v. Wilsonvllle Elevator 
Co., 237 N.W. 166, 121 Neb. 280. 

Or.—Flynn v. Davidson, 166 P. 197, 
80 Or. 602. 

Tex.—^Wise v. Lewis, Civ.App., 11 S. 
W.2d 329. affirmed, Com.App., 23 S 
W.2d 299. 

42 . Ala.—^Wilkinson v. Cohen, 67 So. 
2d 108, 267 Ala. 16. 

Bryant v. Peterson, 188 So. 688, 
28 Ala.App. 333. 

Ill.—National Lead Co. v. Mortell, 261 
llLApp. 332. 

4 C.J. p 682 noU 96. 
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denying a motion to vacate or set aside a default 
judgment may be reviewed on an appeal from a final 
judgment ;<* but in other jurisdictions such orders 
will not be reviewed on appeal from a final judg- 
ment.*< 

h. Dismissal and Nonsuit 

On appMl from a final Judgment the court generally 
will review an order or ruling on a motion to grant or aet 
aside a diemieaal or nonsuit, provided the question Is 
properly preserved for appellate review, and provided an 
independent appeal will not lie from the order or ruling. 

On appeal from a final judgment the court gen¬ 
erally will review an order, decision, or ruling on a 
motion for a dismissal or nonsuit or to set aside an 
order of dismissal or nonsuit.^® However, it is 
otherwise where a review cannot be had because 
of the absence of a proper objection^^ and excep- 
tion^*^ or the failure to make an interested party a 
party to the appeal, or where an appeal could have 
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been, but was not, taken from the order in ques¬ 
tion.^® 

The reviewing court will not consider an excep¬ 
tion to a refusal to grant a nonsuit where the cause 
proceeded to verdict and further exception was tak¬ 
en to the overruling of a motion for a new trial 
based on the insufficiency of the evidence to support 
the verdict.^® 

i. New Trial 

An order denying a motion for a new trial generally Is 
reviewable on appeal from a final Judgment, but there Is 
a difference of opinion as to whether an order granting a 
new trial may be reviewed on appeal from the Judgment 
rendered In the subsequent trial. 

It is the generally recognized rule that an order 
denying a motion for a new trial, unless the motion 
is prematurc,^^ may be reviewed on appeal or writ 
of error from the final judgment.S2 In some juris- 


43 . Cal.—Kester Motors v. Haddad. 
240 P.2d 1011, 109 C.A.2d 369. 

Ind.—Daub v. Van Lundy, 118 N.E. 

140, 67 Ind.App. 468. 

Md.—Associated Transport v. Bonou- 
mo, 62 A.2d 281, 191 Md. 442. 

4 C.J. p 682 note 82. 

44 . Ala —Mosaic Templars of Amer¬ 
ica V. Hall, 124 So. 879, 220 Ala. 
305. 

Mont—Batchoir v. Butte Pacific Cop¬ 
per Co., 198 P. 132, 60 Mont. 179. 
Or—Pacific Savings & Loan Ass’n v. 
.Beklns, 29 P 2d 816, 146 Or. 385. 

45 . Cal.—Perry v. Magneson, 279 P. 
650, 207 C. 617. 

Pavlovich V. Watts, 115 P.2d 611, 
46 C A.2d 103—McKee v. Lynch, 104 
P.2d 676, 40 C.A.2d 216—Laraway 
V. First Nat. Bank of La Verne, 
104 r.2d 95, 39 C.A.2d 718—Linn v. 
Pelrsol, 173 P. 763, 37 C.A. 171. 
Ill —Gearty v. L Pish Furniture Co., 
7 N.E.2d 493, 289 Ill.App. 638. 
N.r.—Reade v. Halpln, 167 N.T.S 
624, 180 AppDiv 167. 

Merchants’ Transfer & Storage 
Co. V. Lippman, 238 N.T.S. 310, 135 
Misc. 724. 

N.C.—Bradshaw v. Citizens’ Nat. 

Bank, 90 S E. 789, 172 N.C. 632. 
N.D.—John Miller Co. v. Minckler, 
162 N.W. 664, 30 N.D. 360. 

Tex.—Willacy County Water Control 
& Improvement Dlst. No. 1 v. 
Fawkes, Civ.App,, 72 S.W.2d 374. 
Wash.—Falk v. Stienback, 190 P.2d 
747, 30 Wash.2d 62. 

4 C.J. p 681 notes 60, 61, 64, 66. 67. 
Ordtr rssotnding prior ordsr 
Where an order was made dismiss¬ 
ing an action for failure to prose¬ 
cute, and thereafter an order was 
made rescinding the order of dis¬ 
missal, the rescinding order was re- 
viewable on appeal from a judgment 
on the merits. 

6 C.J.S.—61 


La.—Mariano v. Fidelity & Cas. Co. 

of N. Y., App, 68 So.2d 330. 
Order striking dismissal of aotlon 
Cal—Riley v. Dunbar, 130 P 2d 771, 
65 C.A 2d 452. 

Where both main, and reoonvea- 
tional demands were dismissed and 

the reconventional demand grew out 
of, and was Incidental to, the main 
demand, the question of whether the 
di.smis.sal of the reconventional de¬ 
mand was correct may be raised un¬ 
der defendant's answer to plaintilf’s 
appeal. 

La.—Zimmern’s Coal Co. v. Reyn¬ 
olds. 125 So. 189, 12 La.App. 233. 

48 . Ariz —Atlantic Nat* Bank of 
Boston V. Korrick, 242 P 1009, 29 
Anz. 468, 43 A.L.R. 1184. 

47 . Cal—Perry v. Magneson, 279 P. 
650, 207 C. 617. 

48 . La—Succession of Cummings, 
128 So. 201, 13 La.App. 666. 

49 . Cal —Wells Fargo Bank & Un¬ 
ion Trust Co. V. Broad, 39 P.2d 
241, 3 C.A.2d 46. 

Ky.—Pettit’s Ex’x v. City of Lexing¬ 
ton, 237 S.W 391, 193 Ky. 679. 
Appeal only from judgment 

The reviewing court will not re¬ 
view a judgment sustaining excep¬ 
tions thereby dismissing part of the 
demand when the appeal is taken by 
the defendant merely from judgment 
rendered on the merits. 

La.—Breaux v. Laird, 88 So. 2d 33, 
230 La. 221. 

Whsre action was dismissad as to 
(me of two defendants, the ruling 
cannot be reviewed without appeal¬ 
ing from the judgment of dismissal 
following it; it is not subject to 
review on appeal from a subsequent 
judgment against the other defend¬ 
ant. 


Utah.—Badertscher v. Independent 
Ice Co., 184 P. 181, 56 Utah 100. 
Dismissal of equitable cross oom- 
plaiut Interposed in an action at law 
cannot, where It has not been ap¬ 
pealed from, be reviewed on appeal 
from the Judgment subsequently ren¬ 
dered. 

—Gellert v. Bank of California, 
National Ass’n, 214 P. 377, 107 
Or. 162. 

BO. Ga—City of Atlanta v. Hen¬ 
dricks, 96 S.E. 10, 22 Ga.App. 400 
—McDonald v. Ellis, 87 S E. 711, 
17 Ga.App. 471. 

51. ArJz.—Gibson v. McLane, 148 P. 
288, 17 Ariz. 61. 

52. Ala.—Louisville & N. H. Co. v. 
Boggs, 74 So. 337, 199 Ala. 226. 

Cal.—Toshio Hamasaki v. Flotho, 248 
P2d 910, 39 C.2d 602—Litvlnuk v. 
Litvinuk, 162 P.2d 8, 27 C.2d 38— 
Hicks V. Ocean Shore R. H., 117 
P2d 850, 18 C.2d 773—Casner v. 
Dally News Co., 84 P.2d 1032, 12 
C.2d 402—Kellett v. Marvel, 68 P. 
2d 649, 6 C.2d 464—Lewith v. 

Rchmke, 20 r.2d 687, 217 C. 563— 
Seney v. Pickwick Stages, North¬ 
ern Division, 274 P. 636, 206 G. 
389. 

B'ree v. Furr, 296 P 2d 134, 140 
CA2d 378—Caviglla v. Jarvis, 287 
P.2d 626, 135 C.A.2d 416—Hayden 
V. Hatch, 286 P.2d 641, 134 C.A.2d 
766—Kuehn v. Lowthian, 269 P.2d 
666, 124 C.A.2d 867—Wilson v. 

Kopp, 250 P.2d 166, 114 C.A.2d 198 
—In re Fama’s Estate, 246 P.2d 
1101, 112 C.A.2d 309-Snldow v. 
Hill, 222 P.2d 968, 100 C.A.2d 31— 
Stone v. Yellow Cab Co., App., 221 
P.2d 131, hearing dismissed—Reim- 
er V. Firpo, 212 P.2d 23, 04 C.A.2d 
798—^Weber v. Marine Cooks’ & 
Stewards’ Ass'n of Pacific Coast, 
208 P.2d 1009, 93 C.A.2d 827—Cald- 
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dictions an order granting a new trial may be re¬ 
viewed on appeal from the judgment rendered at a 
subsequent trial.®* In other jurisdictions, as a gen- 


5 C.J.S. 

era! rule, an order granting a new trial may not be 
reviewed on appeal from a final judgment rendered 
at the subsequent trial but this rule is subject to 


W611 y. Caldwell, 182 P.2d 258, 80 
C.A.2d 878—City of San Dieao v. 
Walton, 181 P.2d 424, 80 C.A.2d 
206—Reilly v. California Street Ca¬ 
ble R. Co., 178 P.2d 872. 76 C.A.2d 
620—Moran v. Moran, 128 P.2d 796, 
54 C.A.2d 221—Lee v. Dawson, 112 
P.2d 683, 44 C.A.2d 862—Drum¬ 
mond V. Drummond, 108 P.2d 217, 
89 C.A.2d 418—Keller v. Keller, 22 
P.2d 798, 132 C.A. 848—Moseklan v. 
OinsberflT, 10 P.2d 626, 122 C.A. 774 
—^Hollenbouffh v. Wickersheim, 299 
P. 90, 114 C.A. 1—In re Ivey’s Es¬ 
tate, 294 P. 420, 110 C.A, 661—Lam¬ 
bert V. Kamp, 281 P. 690, 101 C.A. 
388—Miller v. Pacific Electric Ry. 
Co., 214 P. 478, 61 C.A. 1—J. W. 
Williams Co. v. Leong Sue Ah 
Quin, 186 P. 401, 44 C.A. 296—Hock- 
erston v. Hockerston, 182 P. 325. 
41 C.A. 196—White v. Hendley, 169 
P. 710, 35 C.A. 267—Wiley B. Al¬ 
len Co. V. Wood, 162 P. 121, 82 C. 
A. 76. 

Oa.—Smith v. Board of Education of 
Floyd County. 143 S.E. 678. 166 
Ga. 685—^Whitton v. Barrow, 124 
S.E. 874, 169 Ga. 57. 

Maybern v. Branson, 55 S.E.2d 
680, 80 Ga.App. 144. 

Mich.—Collard v. Ronis, 188 N.W. 
347, 218 Mich. 547. 

Mo.—Hug^hes v. St. Louis Nat. 
League Baseball Club, 224 S.W.2d 
989, 369 Mo. 993, 16 A.L.R.2d 904. 

First Nat. Bank v. Dunbar, App., 
72 S.W.2d 821. 

Mont.—State ex rel. Jackson v. Dis¬ 
trict Court of Second Judicial Diet, 
in and for Silver Bow County, 79 
P.2d 666, 107 Mont. 30—Harring¬ 
ton V. H. D. Lee Mercantile Co., 
33 P.2d 553, 97 Mont. 40. 

N.J.— Oorpns Juris Beonadum olted 
in Kazanjian v. Atlas Novelty Co., 
112 A.2d 692, 84 N.J.Super. 362. 
N.D.—Goodman v. Mevorah, 69 N.W. 

2d 192, 79 N.D. 653. 

S.D.—^Vivian Independent Consol. 
School DIst. No. 21 of Lyman Coun¬ 
ty V. Boyles, 229 N.W. 390, 66 S.D. 
524. 

Wash.—Baum v. Murray, 162 P.2d 
801, 23 Wa8h.2d 890. 

4 C.J. p 682 note 81. 

Denial by operation of law 

An order denying a motion for new 
trial may be reviewed qn an appeal 
from the Judgment, even though the 
new trial was denied by operation of 

Cal.—Free v. Furr, 295 P.2d 184, 140 
C.A.2d 878—Bramble v. McEwan, 
104 P.2d 1054, 40 C.A.2d 400. 

Appealable order 

Under the peculiar statute of one 
State the denial of a motion for a 
new trial may be reviewed on ap¬ 
peal from the Judgment even though 


an appeal could have been taken from 
the denial. 

Iowa.—Reilley v. Kinkead, 166 N.W. 
80, 181 Iowa 616. 

On appeal from order granting non¬ 
suit which was duly entered on the 
minutes and amounted in legal effect 
to a Judgment of nonsuit, there may 
be a review of an order denying a 
motion for a new trial. 

Cal.—^Nulsen v. Nulsen, 39 P.2d 609, 
3 C.A.2d 407. 

Order dismissing motion for new 
trial is in effect an order denying the 
motion and is reviewable on appeal 
from the final Judgment. 

Cal.—^Hughes v. De Mund, 233 P. 98, 
70 C.A. 265. 

63. Conn.—Hoberman v. Lake of 
Isles. 87 A.2d 137, 138 Conn. 573. 

Ky.—Spears v. Burchett, 289 S.W.2d 
731—Bell V. Harmon, 284 S W.2d 
812—North American Refractories 
Co. V. Day, 146 S.W.2d 76, 284 Ky. 
458—Steinko v. North Vernon Lum¬ 
ber Co.. 227 S.W. 274, 190 Ky. 231 
—Chesapeake & O. Ry. Co. v. Sal¬ 
yers, 218 S.W. 474, 187 Ky. 144, 160 
—Ross V. Kohler. 174 S.W. 36, 163 
Ky. 683, LR.A.1915D 621. 

Miss.—Harrison v. Illinois Cent. R. 

Co., 69 So.2d 218, 219 Miss. 401. 
N.J.—Hendrikson v. Koppers Co., 95 
A.2d 710, 11 N.J. 600. 

Farmland Dairies v. Van Tol, 40 
A.2d 294, 132 N.J.Law 298, affirmed 
44 A.2d 205, 133 N.J.Law 313. 
Tenn.—Barnes v. Noel, 174 S.W. 276, 
131 Tenn 126. 

Utah.—Bowers v. Gray, 106 P.2d 766, 
99 Utah 336—Perrin v. Union Pac. 
R. Co., 201 P. 405, 69 Utah 1, cer¬ 
tiorari denied Union Pac. R. Co. v. 
Perrin, 42 S.Ct. 270, 257 U.S. 661, 
66 L.Ed. 423. 

Va.—Bostic V. Whited, 93 S.E.2d 334, 
198 Va. 237—Brann v. F. W. Wool- 
worth Co., 24 S.E2d 424, 181 Va. 
213—Kirn v. Bembury, 178 S.E. 63, 
163 Va. 891. 

4 C.J. p 682 note 81, p 683 note 9 
[e]. 

64. Ark.—Etcherson v. Hamil, 198 S. 
W. 620, 131 Ark. 87. 

Cal.—National City Finance Co. v. 
Lewis, 14 P.2d 298, 216 C. 254. 

Zschokke v. Lumiey, 70 P.2d 495, 
22 C.A.2d 224. 

Ind.—Jackson Hill Coal & Coke Co. 
V. Merchants* Heat & Light Co., 140 
N.E. 532, 198 Ind. 422. 

La.—Shreveport Grocery Co. v. John¬ 
son, 121 So. 361, 10 La.App. 487. 
Mass.—Carver-Beaver Yarn Co. v. 
Wolfson, 148 N.E. 919, 249 Mass. 
257. 

Mont.—In re Riley's Estate, 165 P. 
1106, 64 Mont. 17. 
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Ohio.—Schelb v. Swank, 12 N.E.2d 
417, 57 Ohio App. 144. 

Pa.—Fehr v. Campbell, 137 A. 113, 
288 Pa. 649. 

S.C.—De Pass v. Broad River Power 
Co., 176 S.E. 326, 173 SC. 387. 

Tex.—^Equitable Life Assur. Soc. of 
the U. 8. V. Murdock, Clv.App., 219 
S.W.2d 169, error refused no re¬ 
versible error. 

Wash.—Allen v. Morris, 151 P. 827, 
87 Wash. 268. 

Failure to seek reversal of order 

Where a party fails to seek a re¬ 
versal of an order granting a new 
trial, the order will not be reviewed 
on an appeal from a final Judgment 
after the new trial. 

Mass.—Bruns v. Jordan Marsh Co., 
26 N.E.2d 368, 305 Mass. 437. 
Order uot void ou faoe aud not ap¬ 
pealed from 

Cal.—Wolfson v. Beatty, 267 P.2d 
1017, 118 C.A.2d 392. 

Xu New York 

(1) An order granting a new trial 
is not subject to review on appeal 
from the final Judgment. 

N.y.—Kadc V. Sanitary Fireproofing 
& Contracting Co., 177 N.E. 421, 257 
NY. 203, dismissing appeal 236 N. 
Y.S. 78, 227 AppDiv. 622, in which 
decision is adhered to 238 N.Y S. 
858, 228 App.Div. 646, and in which 
dismissal of appeal is denied 176 
N.E. 428, 266 N.Y. 371. 

(2) "The rule is well established 
that an intermediate order of the Ap¬ 
pellate Division reversing a derision 
and granting a hearing de novo be¬ 
fore the original tribunal, does not 
necessarily affect the final decision of 
that tribunal after the new hearing, 
and may not be reviewed upon ap¬ 
peal from such final decision " 

N Y —Daus V. Gunderman & Sons, 28 
NE.2d 914, 917, 283 NY. 459. 

(3) Where the Appellate Division 
reverses a decision of the original 
tribunal and orders a hearing de novo 
before that tribunal, and after the 
new hearing a Judgment or order is 
entered, the Court of Appeals will 
review the Judgment or order enter¬ 
ed as though no earlier Judgment 
or order had been entered and there¬ 
after reversed by the Appellate Divi¬ 
sion. 

N.Y.—Daus V. Gunderman A Sons, 
supra. 

(4) If, however, the Appellate Di¬ 
vision enters aJi order reversing a de¬ 
cision of the original tribunal and 
the order does not direct a new hear¬ 
ing but does direct the decision 
which must be made by the original 
tribunal, the order of the Appellate 
Division may be reviewed by the 
Court of Appeals on appeal from the 
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certain exceptions. Thus an order granting a new 
trial on less than all of the issues in the case may 
be reviewed on an appeal from the judgment ren¬ 
dered at the subsequent trial.®® Furthermore, where 
the new trial was granted by an intermediate ap¬ 
pellate court, on an appeal to the highest appellate 
court from the judgment rendered at the subsequent 
trial it has been held that the highest appellate court 
may review the action of the intermediate appellate 
court in granting the new trial.®®-® In at least one 
jurisdiction, under the provision of statute, the deci¬ 
sion of the court either in granting or refusing a 
new trial may be included in the bill of exceptions 
and reviewed on appeal from the judgment in the 
case.®® 

It is stated supra § 1492(1) that in a proceeding 
to review a final judgment the appellate court will 
review an interlocutory or intermediate order if 
objection to the order is properly preserved and pre¬ 
sented for review, and that this may require that 
an appeal be perfected or that there be a proper ob¬ 
jection and exception to the decision. In a number 
of jurisdictions which follow this rule an order 
granting or denying a new trial may be reviewed on 
appeal from a final judgment only if an appeal has 
been perfected from the order, and if an appeal is 
required, and has not been perfected, the order will 
not be subject to review on appeal from a final judg¬ 
ment.®® 1® However, in certain jurisdictions, if an 
order denying a new trial materially affects a judg¬ 
ment subsequently entered, it may be reviewed on 
appeal from the judgment,®® 20 and the order may 
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be reviewed on appeal from the judgment even 
though no appeal has been taken from the order, and 
there is no assignment of error challenging the or- 
der.®®-26 Under the procedure followed in some 
jurisdictions, an appeal from an order granting a 
new trial is held in abeyance until the new trial is 
had and an appeal is taken from the last judgment, 
and on the appeal from the last judgment the order 
granting the new trial will be reviewed ;®®-20 but, on 
the appeal from the last judgment, the court will re¬ 
view the order granting the new trial only if the 
right of review of such order is properly pre¬ 
served,®® 26 and in order to preserve the right of 
appeal from an order granting a new trial an ex¬ 
ception must be taken, an appeal prayed, and a bill 
of exceptions prepared and tendered within the prop¬ 
er time.®®-"*® 

Where an order denying a new trial has been af¬ 
firmed or an order granting a new trial has been 
reversed, questions which might have been raised 
on the former appeal cannot be raised on appeal 
from the subsequent judgment.®® 

J. Other Matters 

On appeal from a final Judgment the court will re¬ 
view a variety of interlocutory or intermediate orders or 
rulings, and certain interlocutory orders or intermediate 
rulings will not be reviewed. 

On appeal from a final judgment particular mat¬ 
ters which may be reviewed include: An order or 
ruling, properly excepted to, overruling or refus¬ 
ing to entertain a motion for recusation of the 


final decision since the order by the 
Appellate Division necessarily af¬ 
fected the subsequent decision that 
was made by the original tribunal. 

N Y —Daus V. Gunderman & Sons, 
supra. 

55. Minn.—Lundblad v. Erickson, 
230 N.W. 473, 180 Minn. 186. 
Now trial on damag-es issus 
Minn —Zywiec v. City of South St 
Paul, 47 NW.2d 465, 234 Minn. 
18 . 

55.5 Mass—Weiner v. Pictorial Pa¬ 
per Package Corp., 20 N.E.2d 458, 
303 Mass. 123. 

55.10 Ala—Emerson v. State, 4 So. 
186, 241 Ala. 383. 

65.15 Ala.—Hamby v. Sherrod, 26 
So.2d 105, 248 Ala. 16. 

Kan—Baker v. John D. Maguire’s, 
Inc., 272 P.2d 739, 176 Kan. 579— 
In re Young’s Estate, 217 P.2d 269, 
169 Kan. 20—Salt City Bldg. Loan 
& Savings Ass’n v. Peterson, 67 P. 
2d 664, 145 Kan. 765. 

Idaha—Evans v. Davidson, 67 P.2d 
&3, 67 Idaho 548. 


Pa—Caromono v. Garman, 23 A.2d 
92, 147 Pa.Super. 1. 

No appeal from Judgment 

Where the only appeal taken was 
from the order denying a new trial, 
and there was no appeal from the 
Judgment, since the order denying 
the new trial could be reviewed only 
on an appeal from the judgment, the 
court was without jurisdiction to re¬ 
view the order denying the new trial. 
Cal —Toshio Hamasakl v. Flotho, 248 
P.2d 910, 39 C 2d 602. 

55.20 Minn —Thayer v. Duffy, 63 
N.W.2d 28, 240 Minn. 234. 

55.25 Minn.—Thayer v. Duffy, supra 

55.30 Ky.—Ashland Dry Goods Co. 
V. Wages, 196 S.W.2d 312, 302 Ky. 
677—House v Rawlings, 177 S.W. 
2d 662, 296 Ky. 678—Burton v. 
Spurlock’s Adm’r, 171 S.W.2d 1012, 
294 Ky. 336—Murphy v. Harmon, 
166 S.W.2d 11, 291 Ky. 604. 

55.35 Ky.—^Ashland Dry Goods Co. 
V. Wages, 195 S.W.2d 312, 302 Ky. 
677. 

55.40 Ky.—Ashland Dry Goods Co. 
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V. Wages, supra—Burton v. Spur¬ 
lock’s Adm’r, 171 S.W.2d 1012, 294 
Ky. 336 

Nzoeption to mliag granting new tri¬ 
al 

Ky—Chesapeake & O. Ry. Co. v. Sal¬ 
yers, 218 S.W. 474, 187 Ky. 144. 
Ezoeptions to be saved 
Where a verdict was rendered for 
plaintiff and the court thereafter 
granted a new trial, plaintiff was 
obliged to bide his time, and all he 
could do was to save proper excep¬ 
tions to the order granting the new 
trial. 

Ky.—Steinke v. North Vernon Lum¬ 
ber Co., 227 S.W. 274. 190 Ky. 231. 
Manner of preserving rights 
After a new trial has been grant¬ 
ed there is a difference in preserv¬ 
ing rights in a common-law action 
and an equity action, and in an equity 
action there is no necessity for filing 
a bill of exceptions. 

Ky.—^House v. Rawlings, 177 S.W.2d 
662, 296 Ky. 578. 

56. Minn.—School Dist. No. 1, Itas¬ 
ca County, v. Alton, 221 N.W. 424, 
175 Minn. 346. 
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§ im(2) APPEAL & ERROB 


judge an order or ruling on a motion for a 
Continuance or for a postponement of the trial^^ 
or other proceeding an order requiring plaintiff 
to elect between causes of action®^ or requiring de¬ 
fendant to elect between defenses;®® all orders or 
rulings affecting the mode of trial;®®*® rulings on 
the admission, rejection, or striking of evidence ;®i 
the existence of substantial evidence to support the 


conclusion of the court, reached before a trial of 
the merits, as to a bar of the action ;®2 an order or 
ruling on a motion to direct®® or set aside®^ a ver¬ 
dict; an erroneous order authorizing the entry of 
judgment;®®*® an order denying a motion to reopen 
a cause for further proceedings before the entry of 
judgment ;6®-l® an order or ruling on a demurrer to 
the evidence ;®®-i® an order or ruling on motion 


67. Oa.—Gaskins v. Gaskins, 181 8. 

B. 860, 181 Ga. 124. 

4 C.J. p 681 note 67. 

Order of one JiidRe as to another 
Nonappealable order of one Judge 
holding that another judge was not 
disqualified to sit in actions was 
revlewable on appeals from Judg¬ 
ments later rendered. 

Cal.—Bollotin v. California State 
Personnel Bd., 280 P.2d 609, 131 C. 
A.2d 197. 

58. Cal.—Marx v. McKinney. 144 P. 
2d 863, 23 C.2d 439. 

Mann v. Pacific Greyhound Lines, 
207 P.2d 105, 92 C.A.2d 439— 

Cooper V. Deon. 137 P.2d 733, 68 

C. A.2d 789. 

Iowa.—Cavanagh v. O’Connor, 186 N. 

W. 907, 194 Iowa 670. 

Nev.—Rosenthal v. Rosenthal, 163 P. 
91, 39 Nev. 74. 

N.Y.—Dean v. Halliburton, 206 N.Y. 
S. 776, 211 AppDlv. 804. 

Hackett v. Gerber, 252 N.Y.S. 
180, 141 Misc. 71. 

4 C J. p 681 notes 68, 69. 

Chrder not revlewable 

An assignment of error directed to 
interlocutory order overruling mo¬ 
tion to continue was not revlewable 
on writ of error, where there was 
nothing for decision on exception to 
final Judgment. 

Ga.—Rivers v. Key, 7 S.E.2d 732, 189 
Ga. 832. 

58.6 €k>nitiiLiiaaoe of motion 

Appeals from orders denying con¬ 
tinuances of motion to vacate final 
divorce decree under Soldiers’ and 
Sailors* Civil Relief Act and for a 
limited period, respectively, were in¬ 
termediate in nature and hence not 
appealable but were revlewable on 
appeal from order vacating final de¬ 
cree 

Cal.—Miller v. Miller, 166 P.2d 931, 
26 C 2d 119. 

69. Leu—Templet v. Babbett, 199 So. 
127, 196 La. 303. 

Wash.—Oliver v. Poison, 177 P. 678, 
106 Wash. 164. 

4 C.J. p 681 note 71. 

90. Wash.—Virtue v. Stanley, 139 P. 
764, 79 Wash. 87. 

60.5 N.D.—Schutt v. Federal Land 
Bank of Saint Paul, 3 N.W.2d 417, 
71 N.D. 640. 

61. Cal.—People v. Roath, 144 P.2d 
648, 62 C.A.2d 241. 


Minn.—^Arnoldy v. Northwestern 

State Bank, 172 N.W. 699, 142 Minn. 
449. 

S.D.—^First Nat. Bank v. Thompson, 
227 N.W. 81, 66 S.D. 629—Fuller 

V. James Murphy Harms Supply 
Co., 223 N.W. 713, 64 S.D. 492, fol¬ 
lowed in Hofemann v. Anderson, 
223 N.W. 719, 64 S.D. 606, Hofe¬ 
mann V. James Murphy Harms 
Supply Co., 223 N.W. 719, 54 S.D. 
607, Payne v. James Murphy Harms 
Supply Co., 223 N.W. 719, 54 S.D. 
607, Payne v. Anderson, 228 N.W. 
719, 64 S.D. 606, Warfield v. James 
Murphy Harms Supply Co., 223 N. 

W. 720, 64 S.D. 608, and Warfield 
V. Anderson. 228 N.W. 720, 64 S. 

D. 508. 

4 C.J. p 681 note 74. 

68 . Cal.—Beeson v. Schloss, 192 P. 
292, 183 C. 618. 

63 . Cal.—In re Albertson’s Estate, 
87 P.2d 883, 31 C A 2d 211—Linn v. 
Piersol, 173 P. 763, 37 C.A. 763. 
Conn—Rickey v. E. H. Jacobs Mfg. 

Co„ 115 A.2d 336. 142 Conn. 495. 
Fla.—^Atlantic Coast Line R. Co. v. 

Boone, 85 So 2d 834. 

Ky—Bell v. Harmon, 284 S W.2d 812. 
Mo.—Hughes v. St. Louis Nat. 
League Baseball Club, 224 SW.2d 
989, 359 Mo. 993, 16 A L R 2d 904. 
NY—Fisk V. Warner, 40 N Y S.2d 
644, 180 Mlsc. 59. 

N.D.—Jager v. Qrommesh, 77 N.W. 
2d 873—Northwestern Equipment 
V. Tentls, 74 N.W.2d 832. 

Pa.—Hunt V. Aufderhelde, 199 A. 346, 
330 Pa. 362. 

S.D.—First Nat. Bank v. Thompson, 
227 N.W, 81, 66 S.D. 629. 

Tenn.—Wm. J, Oliver Mfg. Co. v. 
Slimp, 202 N.W. 60, 139 Tenn. 297. 

Town of Dicksen v. Stephens, 96 
SW.2d 201, 20 Tenn.App. 195. 

4 C J. p 681 note 76. 

Appeal limited to review of order 

Where defendant appealed from 
Judgment, he could properly limit his 
assignments of error to the order 
overruling motion for directed ver¬ 
dict 

Iowa.—Schoeman v. Loyal Protective 
Life Ins. Co. of Mass., 32 N.W.2d 
212, 239 Iowa 664. 

On appeal after new trial 

Where at the first trial a motion 
for a directed verdict was denied, but 
an order was made granting a new 
trial, on appeal from the final Judg¬ 
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ment after the new trial the order 
made at the first trial denying a di¬ 
rected verdict would not be reviewed. 
Mass.—Bruns v. Jordan Marsh Co., 

26 N.E.2d 868, 306 Mass. 437. 

64i Conn.—Rickey v. B. H. Jacobs 
Mfg. Co., 116 A.2d 336, 142 Conn. 
495. 

Mo.—Hughes v. St. Louis Nat. 
League Baseball Club, 224 S.W.2d 
989, 359 Mo. 993, 16 A.L.R 2d 904. 
N.Y.—McClelland v. Climax Hosiery 
Mills, 169 N.E. 606, 262 N.Y. 347, 
and remittitur amended 171 N.E. 
770, 253 N.Y. 633, reargument de¬ 
nied 171 N.E. 781, 253 N.Y. 668 
Kohrn v. Boyer Lighterage Corp., 

27 N.Y.S.2d 636, 262 AppDlv. 762, 
reargument denied 29 N.Y.S.2d 718, 
262 App.Div. 863, appeal with¬ 
drawn 41 N.E 2d 178, 288 N.Y. 488. 

4 C.J. p 681 note 78. 

Zt Is otherwise wider srtatntes and 
rules of court of one state 
Conn—Marklavicus v. L. E. Bunnell 
Transp. Co., 175 A. 914, 119 Conn. 
310. 

No appeal takea 

Where no appeal was taken from 
an order denying a motion to set 
aside the verdict, the appellate court 
would not review the order on an 
appeal from the final Judgment 
N.J.—Melone v. Jersey Cent. l»ower 
& Light Co., 103 A 2d 615, 30 N J. 
Super. 95, affirmed 113 A.2d 13, 18 
N.J. 163. 

64.5 Jadlcial error subject to re- 
view 

If an order authorizing the entry 
of a Judgment is complied with, but 
such order Is erroneous, the judg¬ 
ment nevertheless is authorized and 
error is Judicial and subject to re¬ 
view on appeal from Judgment. 
Minn.—Weckerllng v. McNiven Land 
Co., 42 N.W.2d 701, 231 Minn. 161. 

64.10 Cal.—Lltvlnuk v. Litvinuk, 162 
P.2d 8, 27 C.2d 88. 

64.15 Kan.—Brewer v. Hearne Mo¬ 
tor Freight Lines, Inc., 297 P.2d 
1108, 179 Kan. 732—Robbins v. 

Kansas City, 163 P.2d 630, 160 Kan. 
425—In re Pelrano’s Estate, 122 P. 
2d 772, 166 Kan. 48. 

Vailwre to appeal or move for uew 
trial 

(1) Where defendant’s demurrer to 
plaintiff’s evidence was overruled, 
the order would be reviewed on ap¬ 
peal from the Judgment and decree 
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for judgment notwithstanding the verdict an or¬ 
der on motion for judgment notwithstanding a dis¬ 
agreement of the jury.®* ® 

The appellate court, on appeal from a final judg¬ 
ment, may review an order or ruling on a motion 
to amend findings of fact and conclusions of 
law;®*!® to amend findings of fact by the trial 
court®® or to reject certain answers or findings by 
the jury.®^ 

On appeal from a final judgment the appellate 
court may review the action of the trial court, as 
in requiring the filing of a remittitur,®* or in draw¬ 
ing conclusions of law from the findings of a 
jury;®® but, on appeal from a judgment dismissing 
a suit for taxes, the action of the trial court in 
declining to give the suit preferential consideration 
would not be considered by the intermediate appel¬ 
late court in view of that court’s lack of supervisory 
jurisdiction.®®-* 


There may be a review, on appeal from a final 
judgment, of an order of sale;®®!® an order or 
ruling fixing the amount which plaintiff must de¬ 
posit in court ;7® an order granting an extra allow¬ 
ance;’^®-* an order allowing suit money ;'^®‘!® and 
if an order is made taxing costs, or directing the 
payment of costs,^! or denying a motion to tax 
costs,^!-* and the order is made before the entry 
of final judgment, the order may be reviewed on 
appeal from a final judgment. 

An order of consolidation may be reviewed on an 
appeal from the judgment rendered in the con¬ 
solidated action,*^® and an order refusing to con¬ 
solidate a case with another case may be reviewed 
on appeal from a final judgment.'^®-* Ordinarily an 
order denying a motion for more definite and cer¬ 
tain findings of fact is nonappealable, but where the 
order is made after trial and before the entry of 
judgment it can be reviewed only on appeal from 


entered, even though defendant did 
not appeal from the order or move 
for a new trial. 

Kan.—^Walton v. Walton, 223 P.2d 

997, 170 Kan. 13. 

(2) "It Is not necessary for the 
party, against whom the ruling is 
made, to die a motion for a new trial 
as a basis for appeal from an order 
sustaining or overruling a demurrer 
to the evidence In cases where the 
ruling on a demurrer precedes a judg¬ 
ment, and the appeal from the judg¬ 
ment is taken in time, this court 
will consider any possible error aris¬ 
ing by reason of the ruling on the 
demurrer even if no separate appeal 
has been taken, provided such pos¬ 
sible erroneous ruling is one of the 
specidcations of error.” 

Kan.—Tuggle v. Gathers, 264 P.2d 

807, 809, 174 Kan. 122. 

X^anguage disapproved 

(1) In a case involving the right 
to review on appeal from a dnal 
judgment an order overruling a de¬ 
murrer to the evidence, it was stat¬ 
ed by the court: “There being no 
appeal from the trial court’s order 
overruling respondent’s demurrer to 
claimant’s evidence, It Is not a prop¬ 
er matter for review by this court ” 
Kan.—In re Spark’s Estate, 212 P.2d 

3G9, 373, 168 Kan. 270. 

(2) In a later case the court stat¬ 
ed: "In the Spark case, supra, it is 
noted that the quoted language is 
broader than the law of the case as 
stated in paragraph one of the sylla¬ 
bus, which is to the effect that in 
order to obtain a review of an order 
overruling a demurrer to the evi¬ 
dence the notice of appeal must be 
sufficiently broad to cover such rul¬ 
ing We believe the language quoted I 
to be an inadvertent overstatement | 


of the correct rule and to such ex¬ 
tent it IS disapproved ” 

Kan—Walton v. Walton, 223 P.2d 
997, 999, 170 Kan. 13. 

65. Cal —In re Albertson’s Estate, 
87 P2d 883, 31 C A 2d 211--Hil¬ 
bert V. Olney, 61 P 2d 941, 17 C.A 
2d 136 

ND—Stormon v. District Court of 
Pierce County, 38 N.W.2d 786, 76 
ND. 713 

S D —First Nat. Bank v. Thompson, 
227 NW. 81, 65 S D. 629. 

Wash —Adams v Anderson & Middle- 
ton Lumber Co, 221 P. 993, 127 
Wash 678. 

4 C.J. p 681 note 77. 

65.5 N D —Stormon v. District Court 
of Pierce County, 38 N.W.2d 785. 
76 ND. 713. 

65.10 Minn.—Lehman v. Hansord 
Pontiac Co., 74 N.W.2d 305, 246 
Minn 1. 

66. Minn —Louis P. Dow Co v. Bitt¬ 
ner, 241 NW. 669, 186 Minn. 499. 

4 C J p 681 note 79. 

Detiying amended findings 

That part of an order denying 
amended findings may be the ground 
of an assignment of error. 

Minn—State v. Anderson (Andrews), 
294 NW. 219, 208 Minn. 334 
67- Mont.—Bode v. Hollwitz, 199 P. 
688, 60 Mont. 481. 

However, in one case the appellate 
court, although it gave some consid¬ 
eration to the action of the trial 
court in setting aside an answer of 
the jury, said that the matter was 
not properly before it. 

Wis—Clifton v. Smith, 206 N.W. 923, 
188 Wis. 660. 

68. Neb.—Banta v. McChesney, 267 
N.W. 68, 127 Neb. 764. 

69. Mont—Bode v. Rollwits, 199 P. 
688, 60 Mont. 481. 
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69.5 La—Qrosjean v. Pomes, App , 
189 So. 644. 

69.10 Xn partition, action 

Minn—Burke v. Burke, 297 N.W. 340, 
209 Minn. 386. 

70 . Mont—Shull v. Lewis and Clark 
County, 19 P.2d 901, 93 Mont. 408 
—Tilden v Chouteau County, 279 
P. 231, 86 Mont. 398 

70.5 gudgment oontaining direction 
for allowance 

Where order granting extra allow¬ 
ance to plaintiffs was not appealed 
from, but where the judgment which 
was appealed from contained a di¬ 
rection for such allowance, the al¬ 
lowance was reviewable. 

N.Y.—Gucker v. Town of Hunting- 
ton, 3 NYS.2d 788, 264 App.Div. 
10 . 

70.10 Del.—Du Pont v. Du Pont, 90 
A 2d 467, 8 Terry 229 

71. Cal —Mullin v. Rousseau, 297 P. 
944, 112 C A. 719. 

4 C J p 682 note 84. 

Order for new eecority for costs 
Where a second application for se¬ 
curity for costs is insufficient, an or¬ 
der requiring new security is review- 
able on writ of error from a Judg¬ 
ment dismissing the action for fail¬ 
ure to give the new security with 
judgment for costs against plaintiff. 
Mich.—Craig v. Ingram Cir. Judge, 
137 N.W. 117, 171 Mich. 33. 
Plsoontlnnance as to one defendant 
wlthont ooete 

N.Y.—Stevens v Hush, 176 N.Y.S. 
602, 107 Misc. 363. 

71.5 Cal.—Lacey v. Bertone, 203 P. 
2d 756, 33 C 2d 649. 

72. N.J.—Defiance Fruit Co. v. Pox, 
70 A. 460, 76 N.J Law 482. 

72.6 Tex —Wilson v. Ammann & 
Jordan, Civ.App., 163 S.W.2d 660, 
error dismissed. 



6 C.J.S, 


§§ 1492(2)-1492(3) APPEAL & ERROR 


the judgment, where no motion for a new trial has 
been made.'^^.io Where a motion is made to certify 
to the supreme court the question of the constitu¬ 
tionality of a statute, and the motion is denied, such 
motion remains alive until after the case is fully 
heard and determined, and if either party prosecutes 
an appeal the question automatically comes before 
the supreme court.'^2.i6 in a jactitation action where 
defendant has filed an exception claiming that plain¬ 
tiff lacked sufficient possession of the property to 
maintain the action, after the exception has been 
overruled and the case tried on the merits, if the 
judgment is adverse to defendant he may, on an 
appeal from the judgment, have a review of the 
exception of lack of possession J 2.20 

Other orders or rulings have been held not sub¬ 
ject to review on appeal from a final judgment, such 
as an order denying summary judgment'^^-^s and an 
order vacating an award by arbitrators.^2.30 


§ 1492(3). —-In Equity 

f 

Intarlocutor/ or Intermedlatt decitiona are generally 
reviewable on appeal from a final decree, and In some, 
but not all, Jurisdictions such decisions are rsviewable 
on appsal from a final decree although a separate or di¬ 
rect appeal would lie from the interlocutory or Inter¬ 
mediate decision. 

While general statements are sometimes made to 
the effect that intermediate orders,’^2.50 or rulings 
of an interlocutory nature,*^2.56 are reviewable on 
appeal from a final decree, or that an appeal from 
a final decree brings all matters preceding such de¬ 
cree to the reviewing court,'^2.60 the more frequent 
statement of the rule is that an appeal from a final 
decree in equity ordinarily brings up the whole cause 
on its merits, including interlocutory orders or de¬ 
crees connected with the final decree and affecting 
the merits of the controversy^^ However, such an 


72.10 Minn.—Frisble y. Frlsbie, 83 
N.W.2d 23, 226 Minn. 436. 

72.15 R.l —Greenough v. Tax As¬ 
sessors of City of Newport, 47 A.2d 
625, 71 RI 477, affirmed 67 S.Ct. 
1400, 331 U.S. 486, 91 L.Ed. 1621, 
172 ALR. 329, rehearing denied 68 
S Ct 28, 332 U.S. 784, 92 L. Ed. 1621. 

72.20 La.—Stockstill y. Gotten, 88 
So 2d 27, 230 La 205. 

72.25 Ky.—Bell y. Harmon, 284 S.W. 
2d 812. 

72.30 N.J—McKceby y. Arthur. 81 
A 2d 1, 7 N.J. 174. 

72.50 Or—In re Norman’s Estate, 
78 P2d 346, 159 Or. 197. 

72.55 Ala—Moorer y. Chastang, 26 
So.2d 75, 247 Ala. 676. 

Statutory proyisloa 

’Tt is provided by statute that 
rulings of the trial court on Interloc¬ 
utory decrees may be reviewed by 
this court on appeal from final de¬ 
cree.” 

Ala.—Groover y. Darden, 68 So.2d 28, 
32, 259 Ala. 607. 

Vo appeal specially provided 

In equity, adverse Interlocutory de¬ 
crees may be assigned for error on 
appeal from final decree, even though 
they are such that no appeal is 
specially provided as t 9 them. 

Ala—^De Moville v. Merchants & 
Farmers Bank of Greene County, 
186 So. 704, 237 Ala. 347. 

72.60 Fla.—^Price v. Gordon, 177 So. 
276, 129 Fla 716. 

Me.—Auburn Sav. Bank v. Portland 
R. Co., 65 A.2d 17, 144 Me. 74, cer¬ 
tiorari denied 70 S.Ct. 74, 838 U.S. 
831, 94 L.Ed. 506, rehearing denied 
70 S.Ct. 156, 838 U.S. 881, 94 L.Ed. 
64L 


AU interlocutory decisions 

Fla—Sirman v. Conklin, 17 So.2d 298, 
164 Fla. 304—Lang v. Quaker 
Realty Corp., 179 So. 144, 131 Fla. 
179. 

All prsvlous decrees and orders 

Me—Guthrie v. Mowry, 184 A. 895, 
134 Me. 256. 

Xn Tennessee 

(1) A broad appeal which lies as a 
matter of right from a final decree 
brings up the whole case, including 
all interlocutory orders and decrees, 
for review. 

Tenn.—Allen v. Elliott Reynolds Mo¬ 
tor Co, 230 SW.2d 418, 33 Tenn. 
App. 179—Guion v. National Bank 
of Commerce, 218 S.W.2d 739, 31 
Tenn.App. 640—Fox v River 
Heights, 118 S.W 2d 1104, 22 Tenn. 
App. 166. 

(2) Where a broad appeal is taken 
from a final decree, a prior inter¬ 
locutory decree from which there 
was no right of appeal would be re- 
viewable on the broad appeal, and the 
prior interlocutory decree would be 
reviewable on the broad appeal al¬ 
though no exception was taken to the 
prior Interlocutory decree at the time 
it was entered. 

Tenn.—Allen v. Elliott Reynolds Mo¬ 
tor Co, 230 SW.2d 418, 33 Tenn. 
App. 179. 

(3) By statutory provision the 
chancellor or circuit Judge may, in 
his discretion, allow an appeal from 
his decree in equity causes deter¬ 
mining the principles involved ^nd 
ordering an account or sale or par¬ 
tition, before the account is taken 
or the sale or partition is made, or 
he may allow such appeal on over¬ 
ruling a demurrer, or he may allow 
any party to appeal from a decree 
which settles his right, although the 
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case may not be disposed of as to 
others; and if such an appeal la al¬ 
lowed it brings up the whole record, 
including Interlocutory orders and 
decrees, for review, Just as an ap¬ 
peal from a final decree. 

Tenn—Vaccaro v. Cicalla, 14 SW 

43, 89 Tenn. 63. 

Guion v. National Bank of Com¬ 
merce, 218 SW2d 739, 31 Tenn. 
App 640. 

73. Ala—^Ex parte Waldrop, 152 So 

44, 228 Ala. 38—O’Rear v O’Rear, 
150 So. 502, 227 Ala. 403—Shields 
V. Hightower, 112 So. 834, 216 Ala 
224—Fleming v Copeland, 98 So 
128, 210 Ala. 389. 

Ark —Stuart v. Barron, 230 S.W. 669, 
148 Ark 380. 

Fla.—Perky v. Perky, 156 So. 308, 
116 Fla 117—Spaulding v. Bozic, 
135 So. 801, 102 Fla 377—Slaugh¬ 
ter V Abrams, 133 So. Ill, 101 Fla. 
1141—Lovett V. Lovett, 112 So 
768, 93 Fla. 611—Plngree v. De 
Haven, 106 So. 147, 90 Fla. 42— 
City of Palmetto v. Katsch, 98 So 
352, 86 Fla. 606. 

La.—Benham, Ziegler & Co. v. Moule- 
doux, App., 141 So. 487, affirmed 
144 So. 428, 176 La. 711. 

Mass.—Scullin v. Cities Service Oil 
Co., 22 N.E.2d 666, 304 Mass. 75— 
Borst V. Young, 18 N.E 2d 644, 302 
I^CLSS 124 

Md—Nichols v. McGill, 178 A, 697, 
168 Md. 686. 

Mass—True v. Field, 169 N.E. 428, 
269 Mass. 524—Church v Brown, 
142 N.E. 91, 247 Mass. 282. 

S.C.—Montgomery & Crawford v. Ar¬ 
cadia Mills, 176 S.E. 589, 173 S.C. 
464. 

Tenn.— Oorptw Jttrls Bsonndiim oltsd 
iB Lebanon Bank & Trust Co. v. 
Grandstaff, 141 S.W.2d 924, 928, 
24 Tenn.App. 162. 



5 C.J.S. 

appeal does not usually bring up a question which 
was definitely adjudicated and disposed of prior to 
the time of making and entering the final decree 
appealed from,*^^ or which was merely incidental 
to the suit and did not go to the merits,^6 or is not 
related to, or connected with, or does not affect, 
the final decree.*^® 

An appeal from a final decree dismissing a bill in 
equity cannot serve as the vehicle to bring up for 
review an order as to which the time for appeal 
has expired ;76.5 and an appeal from a final de¬ 
cree does not bring up for review restraining or¬ 
ders and temporary injunctions which have become 


APPEAL & EBROB § 1492(3) 

merged in the final decree and thus rendered 
mootJ®*^® Likewise, such appeal does not bring up 
previous rulings, orders, or decrees which, from 
lack of exception, certification, or otherwise, are not 
properly preserved and presented for review.^*^ A 
question on which no ruling was made by the chan¬ 
cery court, although one was made by the law court 
prior to the transfer of the case, is not properly be- 
fore the appellate court.'^s 

Appealable order or decree. An interlocutory de¬ 
cision from which a direct or separate appeal would 
not lie may be reviewed on appeal from the final de¬ 
cree,*^®® and in a number of jurisdictions an in- 


Wyo.—Jacobson v. Wickam, 267 P. 
7, 36 Wyo 622. 

4 C.J. p 682 note 83, p 683 note 12. 
Provisional remedies see supra fi 
1492(2) e. 

Transfer, retransfer, or refusal to 
transfer or retransfer cause to or 
from court of equity see supra S 
1492(2) a. 

Zn suit for paortltlon 

Miss—Butler v. Furr, 162 So. 277, 
168 Miss. 884. 

47 C J. p 593 note 74 
Questions not noticed at hearing 

An appeal from a final decree, 
seasonably taken, opens up for con¬ 
sideration the entire case on its mer¬ 
its, not only on the final decree it¬ 
self, but also all prior interlocutory 
orders connected with, and leading 
up to, the final decree, and appellate 
court may consider questions not 
noticed at the hearing before chan¬ 
cellor. 

Fla—Hollywood, Inc, v. Clark, 16 
So.2d 176, 153 Fla. 501 

74. Ala.—Carter v. Mitchell, 142 So 
514, 226 Ala 287. 

Cal—Oliver v. Sperry, 30 P 2d 402, 
220 C 327. 

Balkins v. Norrby, 149 P 2d 396, 
64 C.A 2d 848. 

Mich—Poxson v. Poxson, 246 N W. 
636, 260 Mich 626. 

NC.—Johnson v Robinson, 88 S E 
231, 171 N.C. 194. 

Pa—Robinson v. Fulton, 106 A. 276, 
262 Pa. 266. 

4 C.J. p 684 note 13. 

Appeal from one of two decrees 
Where two final decrees are enter¬ 
ed in the same cause in equity and 
both will support an appeal, and one 
settles the equities between the par¬ 
ties, and the other confirms the 
register's report in so far as the 
first decree is not final, matters per¬ 
taining to the equities settled by the 
decree cannot be reviewed on appeal 
from the final decree entered after 
the bar has been perfected confirm¬ 
ing the report of the register. 

Ala.—Williams v. Knight, 169 So. 871, 
233 Ala. 42—O’Rear v. O'Rear, 160 
So. 602, 227 Ala. 403. 


75. N.J.—Decker v. Ruckman, 28 N 
J.Eq. 614. 

Decree maiataluiag or dismissing 
cross hill 

A decree, whether maintaining or 
dismissing a cross bill, which dis¬ 
poses of a proceeding simply inci¬ 
dental to the principal matter in lit¬ 
igation, can only be reviewed on an 
appeal from the final decree dispos¬ 
ing of the whole case. 

Utah—Attorney General of Utah v. 
Pomeroy, 73 P 2d 1277, 93 Utah 
426, 114 AL.R. 726 

76. Ky—Cline v. Williams, 244 S.W. 
756, 196 Ky 397 

Mass—National Radiator Corp. v. 
Parad, 8 N R 2d 794, 297 Mass. 314 
—Bova V. Clement, 180 N E. 611, 
278 Mass 685—Galkowski v Mc¬ 
Manus, 154 NE. 176, 267 Mass. 
509 

4 CJ. p 683 note 12[Z]. 

All earlier decrees not reconsidered 

In equity, propriety of an interloc¬ 
utory decree from which no appeal 
was taken is open on appeal from a 
final decree affected by it, but a 
judge entering a final decree is not 
bound to review and reconsider every 
earlier decree entered by himself or 
another judge. 

Mass—Peterson v. Hop.son, 29 N E 
2d 140, 306 Mass. 697, 132 A.U R 
1 . 

Order qnashlng scrvloc on one de¬ 
fendant prior to rendition of the final 
decree eliminated that defendant as 
a parly to the cause prior to the final 
decree and was not connected with 
the final decree, so that appeal from 
the final decree did not open that 
order for consideration. 

Fla—Perky v. Perky, 166 So. 308, 116 
Fla. 117. 

Motion to dissolvs prslimlaary in- 
jnnotioa 

Regardless of the merit in a mo¬ 
tion to dissolve a preliminary in¬ 
junction, it cannot avail defendant 
on appeal from a correct decree on 
the merits. 

La—Gandy v. People's State Bank, 
App, 162 So. 363. 

807 


Znstructions not reviewable 

Where a case was twice tried to 
a Jury on legal issues, and both tri¬ 
als resulted in hung Juries, and there¬ 
after, on motion by appellant the 
action was tried by the chancellor, 
and from the decree of the chancellor 
an appeal was prosecuted, on the ap¬ 
peal from the chancellor’s decree the 
correctness of instructions given to 
the jury on the two trials which re¬ 
sulted in hung Juries would not be 
considered 

Ky—Maloney v. Bedford, 162 S.W. 
2d 198, 290 Ky. 647. 

76.5 Fla.—Hawkins v. Perry, 1 So. 
2d 620, 146 Fla. 766. 

76.10 Wn.sh—Valentine v. Valen¬ 
tine, 198 P 2d 494, 37 Wash 2d 650. 

77 . Ala.—Bohannon v. Acton, 171 
So. 733, 233 Ala 305. 

Cal.—Dietz v. Scott, 149 P. 776, 27 
C.A. 820. 

Ind —Merrifield v Williams, 51 N.El. 
2d 9, 221 Ind. 619. 

Okl —Thompson v. Thompson, 86 P. 

2d 286, 184 Okl. 208. 

4 C.J. p 684 note 16 

Failure to assign error or take appeal 

Ill—Shrontz v. Thyfault, 231 Ill.App. 
228. 

Error not available 

On appeal from a final decree, any 
error in considering an intervening 
petition to set aside a prior decree 
would not be available for review in 
the absence of an appeal or a show¬ 
ing that the court sustained the in¬ 
tervening petition. 

Mo.—In re Henry County Mut. Buri¬ 
al Ass’n, App, 77 S.W.2d 124. 

FaUnre to appeal within statutory 
period 

Cal.—In re Murphy’s Estate, 98 P. 
2d 523, 36 C.A.2d 663. 

78. Miss —McCune v. Commercial 
Pub. Co, 114 So. 268, 148 Miss. 
164. 

78.5 Mass—Schnare v. Evans, 17 N. 
E.2d 192, 301 Mass. 343. 
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terlocutory decision may be reviewed on appeal from 
the final decree even though the interlocutory deci¬ 
sion itself was appealable but in other jurisdic¬ 
tions any intermediate decision that might have been 
appealed from cannot be reviewed on appeal from 
the final decree.®^* An appealable interlocutory de¬ 
cision which is subject to review on appeal from 
the final decree may be reviewed on the appeal from 
the final decree although an appeal from the inter¬ 
locutory decision was not taken,or was not tak¬ 
en within the required time.*®-^® However, in some 
jurisdictions, if no appeal is taken from the inter¬ 
locutory decision such interlocutory decision will be 
reviewed only to the extent that it is necessarily in- 


6 C.J.S. 

volved in, or connected with, of erroneously affects, 
the final decree.*^ 

Where an interlocutory decision is recognized as 
being appealable, an appeal from such a decision 
may be dormant until brought up to the review¬ 
ing court with an appeal from the final decree,®^-® 
and the appeal from the interlocutory decision 
cannot be brought to the reviewing court by 
self,®l-i® except where an immediate decision of 
the interlocutory matter would really advance the 
litigation, and in that situation the trial judge is au¬ 
thorized by statute to report it to the reviewing 
court.®^*^® 


79. Iowa.—McCamey v. Lightner, 
176 N.W. 761, 188 Iowa 1271. 

Mich.—Schuman v. Schuman, 185 N. 

W. 717, 217 Mich. 184 
N.M.—Torrez v. Brady, 19 P.2d 183, 
37 N.M. 105. 

Pa.—Gray v. Camac, 182 A. 386, 320 
Pa. 122—Bracht v. Connell, 170 A. 
297, 313 Pa 397. 

4 C.J. p 684 note 18. 

80 . Cal.—Holt V. Holt, 63 P. 912, 131 
C. 610. 

4 C.J. p 684 note 16. 

Fartltloa suit 

Tex —Marmion v. Wells, Clv.App., 
246 SW2d 704, error refused. 

80.5 Mass—New England Inv. Corp 
V. Sandler, 107 N.E 2d 16, 329 Mass 
230—Carson v Glkas, 73 N E 2d 
893, 321 Mass 468. 

Xxoaptloni reautrod 

Defendant’s appeal from final de¬ 
cree did not take place of filing ex¬ 
ceptions, under rule of the trial 
court, to rulings made in absence of 
defendant. 

Mass—Hugo V. Hugo, 91 N E.2d 826, 
325 Mass. 612. 

80.10 Ala.—Darden v. Meadows, 68 
So.2d 709, 259 Ala. 676—Woods v. 
Allison Lumber Co., 62 So.2d 229, 
258 Ala. 282—Montgomery v. 
Drinkard Auto & Truck Co., 60 So. 
2d 823, 257 Ala. 685—Lampkln v. 
Strawbridge, 11 So.2d 130, 243 Ala 
558. 

Mass.—Dodge v. Anna Jaques Hos¬ 
pital, 17 N.E.2d 308, 301 Mass. 431. 

81 . Fla.—Perky v. Perky, 166 So. 
308, 116 Fla. 117. 

Mass —^New England Inv. Corp. v. 
Sandler, 107 N.E.2d 16, 329 Mass. 
230—Edinburg v. Allen Squire Co., 
12 N.E.2d 718, 299 Mass. 206— 
Smith V. Knapp, 9 N.E 2d 899, 297 
Mass. 466—National Radiator Corp. 
V. Parad, 8 N.E 2d 794, 297 Mass. 
314—Chopelas v. Chopelas, 1 N.E. 
2d 374, 294 Mass. 327—^Arwshan v. 
Meshaka, 192 N.E. 162, 288 Mass. 
31—Carleton & Hovey Co. v. Burns, 
189 N.E. 612, 285 Mass. 479— 

Proctor V. Norris, 188 N E. 625, 285 
Mass. 161—Carter v. Sullivan, 183 


NE. 343, 281 Mass. 217—Hays v. 
The Georgian, Inc., 181 N.E. 765, 
280 Mass. 10, 85 A.L.R. 1251— 

Centebar v. Selectmen of Water- 
town, 167 NE. 303, 268 Mass. 121 
—Chen Shue v. New England Tele¬ 
phone & Telegraph Co., 164 N.E. 
483, 265 Mass. 571—Koffman v. 
Beserra, 159 N.E 624, 262 Mass. 
165—Browne v. Merrikin, 150 N.E 
171, 254 Mass 375—Putnam v. 
Handy, 142 NE. 77. 247 Mass. 406 
—Kronberg v. Bulle, 142 N E. 61. 
247 Mass 325—Reno v. Cotter, 129 
N.E 300, 236 Mass 556. 

4 C.J. p 684 note 17. 

Ordsr requiring election 

An order in equity requiring plain¬ 
tiff to elect between a suit in equi¬ 
ty and a pending action at law, al¬ 
though not appealed from, may be 
considered on appeal from the final 
decree, so far as it affects the mer¬ 
its of the case and the ultimate 
rights of the parties. 

Mass—Corey v. Tuttle, 144 N.E. 230, 
249 Mass. 135. 

Decree oonflrming master's report 

(1) Where there has been no appeal 
from an Interlocutory decree con¬ 
firming the report of a master, the 
only question open for review on 
appeal from the final decree is wheth¬ 
er the final decree is proper on the 
record and the master’s report, that 
is. whether it is within the scope of 
the bill and the facts found by the 
master. 

Mass—Jublnville v. Jubinville, 46 N. 
E.2d 533, 313 Mass. 103, 144 A.L. 
R. 1008—Crystal Concrete Corpo¬ 
ration V. Town of Braintree, 35 N. 
E2d 672, 309 Mass. 463—Arey v. 
George Associates, 12 N.E.2d 84, 
299 Mass. 130—Carter v. Sullivan. 
183 N.E. 343, 281 Mass. 217—Bea¬ 
con Hill Credit Union v. Tutun, 
180 NE. 523, 278 Mass. 592—Zev- 
itas V. Adams, 177 N.E. 114, 276 
Mass. 307—Hale v. Hillcrest Real¬ 
ty Co., 176 N.E. 777, 276 Mass. 63 
—Hermanson v. Seppala, 172 N.E 
87, 272 Mass. 107—^Ledoux v. La- 
riviere, 158 N.E. 779, 261 Mass. 242 
—Kilkus V. Shakman, 150 N.E. 186, 
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254 Mass. 274—Kronberg v. Bulle, 
142 N.E. 61, 247 Mass. 325—Giuli¬ 
ani V. Cordone, 141 N E. 103. 246 
Mass. 426—Lefevre v. Chamber- 
lain, 117 N.E. 327, 228 Mass. 294 
—W. A. Snow Iron Works v. Chad¬ 
wick, 116 N.E. 801, 227 Mass. 882, 
L.R.A.1917P 755. 

(2) Where there was no appeal 
from an interlocutory decree confirm¬ 
ing a master’s report, the interlocu¬ 
tory decree was open to revision on 
appeal from the final decree so far 
only as it appeared to the reviewing 
court that the final decree was er¬ 
roneously affected thereby 
Mass —Boston Consol. Gas Co, v De¬ 
partment of Public Utilities, 106 N. 
E.2d 684, 329 Mass. 124—Arey v, 
George Associates, 12 N.E 2d 84, 
299 Mass. 130. 

81.6 Mass —Lowell Bar Ass’n v. 

Loeb, 52 N.E 2d 27, 315 Maas 176. 
Policy nnderlylag rule of practice 
“The policy underlying this rule 
of practice is that a party ought not 
to have the power to interrupt the 
progress of the litigation by piece¬ 
meal appeals that cause delay and 
often waste Judicial effort in decid¬ 
ing questions that will turn out to be 
unimportant.” 

Mass—Vincent v. Flecker, 67 N.E. 
2d 145, 147, 319 Mass. 560. 

81.10 Mass —Vincent v. Flecker, 
supra—Lowell Bar Ass’n v. Loeb, 
52 N.E 2d 27, 315 Mass. 176—Orth 
V Faramount Flctures, 42 N E 2d 
524, 311 Mass. 580. 

Dnmcdlatc declsloii not required 
Matter contained In an interlocu¬ 
tory decree may be considered on ap¬ 
peal from the final decree, if It can 
await final decision in the case. 
Mass.—Fusaro v. Murray, 16 N.E.2d 
228, 300 Mass. 229. 

81.15 Mass.—Vincent v. Flecker, 67 
N.E.2d 146, 319 Mass. 660—Com¬ 
missioner of Insurance v. Broad 
Street Mut. Cas. Ins. Co., 28 N.E.2d 
222, 806 Mass. 862—Fusaro v. Mur¬ 
ray. 15 N.E 2d 228, 300 Mass. 229. 
Reservation, certification, or report 
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If a final decree is entered from which no timely 
appeal is prosecuted, and thereafter a second final 
decree is entered from which a timely appeal is 
prosecuted, on the appeal from the second final 
decree the first final decree will not be reviewed.®^*^^ 
Similarly, if an appealable decree is entered, wheth¬ 
er interlocutory or final,from which no timely 
appeal is prosecuted, and thereafter a second de¬ 
cree is entered from which a timely appeal is 
prosecuted, on appeal from the second decree the 
first decree will not be reviewed,®^*30 since a timely 
appeal from a decree brings up for review a prior 
appealable decree when and only when the time for 
appealing from the prior decree has not expired.®^ 
It has been held that, where leave granted to file 
a supplemental bill does not reserve the right to 
raise any question as to an order previously entered 
on the bill and answer from which no appeal was 
taken, on appeal from such amended bill, the pro¬ 
priety of previous orders is not before the court.®® 

Abandoned direct appeal. An interlocutory de¬ 
cree from which an appeal has been taken and 
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abandoned may not be reviewed on appeal from the 
final decree.®^ 

Review of decree partly final and partly interlocu¬ 
tory. In some jurisdictions a decree may be partly 
interlocutory and partly final, as stated in Equity 
§ 582, and where such a decree has been entered 
and subsequently a second decree is entered, on ap¬ 
peal from the second decree assignments of error 
based on the interlocutory portion of the first de¬ 
cree arc available for review,®^ ® but assignments 
of error based on the final portion of the first de¬ 
cree are not available for review.®^*^ 

Orders or ridings as to particular matters. On 
appeal from a final decree in equity the court may 
consider an order or ruling on a plea to the juris¬ 
diction,®^-® and the court may review interlocu¬ 
tory orders or decrees which relate to interplead¬ 
er,®^*® to mortgages,®4-i® or to trusts,®4-i2 or a de¬ 
cree which orders an accounting.®^-^^ The appel¬ 
late court, on appeal from a final order or decree, 
may review interlocutory orders or rulings relating 


of cases or questions see supra 9 
390. 

81.20 Ala —Koffman v Jordan, 81 
So 2d 546, 263 Ala. 23—Horn v. 
Dunn Bros, Inc, 79 So 2d 11, 262 
Ala 404—State v. Woodroof, 46 So. 
2d 653, 253 Ala. 620—Martin v. 
Culpepper, 44 So 2d 668, 263 Ala. 
412. 

rinal snminary decree 

Where the court, although retain¬ 
ing jurisdiction for the purpose of 
enforcing a lien, entered a final sum¬ 
mary decree from which no appeal 
wa.s prosecuted within the required 
time, and thereafter entered a sup¬ 
plemental decree enforcing the lien, 
on appeal from the supplemental de¬ 
cree the final summary decree would 
not be reviewed. 

Ill.—McBride v. Grusln, 77 N.E.2d 
361, 833 111 App. 328. 

81.25 W.Va—Gaymont Fuel Co. v. 
Price, 79 S.E 2d 96, 138 W.Va. 930. 

81.30 W.Va.—Gaymont Fuel Co. v. 
Price, supra. 

Xmproyldsntlj awarded appeals 

“An appeal from an appealable de¬ 
cree and a prior nonappealable de¬ 
cree which has been properly allow¬ 
ed from a subsequent appealable de¬ 
cree upon a petition presented with¬ 
in eight months after the subsequent 
appealable decree was rendered but 
more than eight months after the 
prior appealable decree was rendered 
will be dismissed by this Court as 
improvidently awarded as to the pri¬ 
or appealable and nonappealable de¬ 
crees ” 

W.Va.—Gaymont Fuel Co. v. Price, 
supra. 


82. W.Va—Dwight v. Hazlett, 147 
SE 877, 107 WVa 192, 66 A.L R 
102—Tierney v. United Pocahontas 
Coal Co., 109 SE. 339, 89 WVa. 
402 

83. D.C—Gibson v. Gautier, 12 D.C. 
35. 

84. Ala—Lewis v. Martin, 98 So. 
635, 210 Ala. 401. 

84.2 Ala—Vauss v. Thomas, 31 So. 
2d 602, 249 Ala. 449. 

84.4 Ala—Moorer v. Chastnng, 26 
So,2d 75, 247 Ala. 676. 

84.6 Mass —MacDonald v. Gough, 
101 N.E 2d 124, 327 Mass. 739. 

Motion questioning equity Jurisdic¬ 
tion 

Mich.—Baker v. Lansing Co., 12 N. 
W.2d 377, 307 Mich. 493. 

Flea of ezolusive remedy at law 

Where defendant pleaded in answer 
to a bill in equity that plaintiff had 
adequate and exclusive remedies at 
law, and the case was referred to a 
master whose report was confirmed 
and the bill dismissed, on appeal by 
plaintiff from the decree dismissing 
the bill defendant was entitled to 
have the court consider the plea of 
exclusive remedy at law 
Mass.—Hull V. Town of Belmont, 34 
N.E.2d 692, 309 Mass. 274. 

84.8 Neb.—Strasser v. Commercial 
Nat. Bank, 60 N.W.2d 672, 167 Neb. 
670. 

Or.—First Nat. Bank of Portland v. 
Noble, 168 P.2d 364, 179 Or. 26, 
169 A.L.R. 1426. | 
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Tenn.—Lebanon Bank & Trust Co. v. 
GrandstafT, 141 S.W.2d 924. 24 

Tenn.App. 162. 

Appeal not taken 

Where no appeal was taken within 
appointed time from a decree, en¬ 
tered without objection and apparent¬ 
ly on consent of all parties, on a 
bill of interpleader and answers 
thereto, question whether decree on 
the bill of interpleader was errone¬ 
ous was not open to party appealing 
from final decree establishing owner¬ 
ship of the money in controversy. 
R.I.—People’s Snv. Bank in Provi¬ 
dence V. Small, 13 A.2d 814, 66 R. 
I. 149. 

84.10 Ala.—De Moville v Merchants 
& Farmers Bank of Greene Coun¬ 
ty, 186 So. 704. 237 Ala. 347. 

Iowa—Equitable Life Ins. Co. of 
Iowa V. Condon, 10 N.W.2d 78, 283 
Iowa 667. 

Appeal not taken 

Where balance duo on foreclosed 
mortgage was established by order 
of ratification of audit which stood 
without appeal and which constitut¬ 
ed basis of proceeding for deficiency 
decree, mortgage debtor could not 
Justly complain on appeal from defi¬ 
ciency decree that any of his rights 
had been abridged under statute with 
respect to deficiency decree. 

Md.—Kirsner v. Cohen, 190 A. 620, 
171 Md. 687. 

84.12 Cal—American Trust Co. 'v. 
Dixon. 78 P.2d 449, 26 C.A.2d 426. 

84.14 Cal.—Clement v. Duncan, 215 
P. 1025, 191 C. 209. 
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to pleadings,such as an order or ruling on a 
motion to strike a pleading in whole or in part ;84.is 
or orders or rulings on demurrers,and all 
grounds of demurrer may be open for consideration 
on appeal from a final decree,*^-22 and, if a final 
decree is entered without any determination of a 
demurrer, on appeal from the final decree the ap¬ 
pellate court ordinarily will consider the questions 
raised by the demurrer.®^-24 In some jurisdictions, 
on appeal from a final decree an interlocutory de¬ 
cree ovcrruling8^*26 or sustaining84.28 a demurrer 

may be reviewed even though no appeal was taken 
from the interlocutory decree; but in other juris¬ 
dictions an interlocutory order overruling a de¬ 
murrer will not be reviewed on appeal from a final 


decree if no appeal was taken from the interlocutory 

order.2**20 

An appeal from a final decree in equity does not 
bring to the reviewing court all prior orders, de¬ 
crees, or rulings,®^-22 and on appeal from a final 
decree an appellate court may refuse to review an 
order denying a motion to recommit a master’s re- 
port,®^*24 or an order for a final decree.2^-2® 

§ 1493. - Subsequent Orders and Pro¬ 

ceedings Reviewable 

Whether an order or ruling which ia made after Judg¬ 
ment will be reviewed on an appeal from the final Judg¬ 
ment depends on the rule that is followed In the particu¬ 
lar Jurisdiction. 


84.16 Order dlsinlaelnff biU as to one 
defendant 

Ill.—Sheaff V. Spindler, 171 N.E. 632, 
339 Ill. 640. 

4 C.J. p 683 note 12 [g]. 

Order on motion to dlsmlee 

On appeal from a final decree the 
court may consider rulings and or¬ 
ders made on a motion to dismiss 
the bill. 

Mich.—Gustin v. Smith, 280 N.W. 727. 
285 Mich. 189. 

Amendment of oredltor*e hill from 
egoltj into law 

Although trial Judge’s ruling deny¬ 
ing plaintiff’s motion to amend cred¬ 
itor’s bill from equity into law was 
not embodied In final decree, It was 
In substance an interlocutory decree 
and subject to revision on appeal. 
Mass.—Dressier v. Averbuck, 76 N.E. 
2d 146, 322 Mass. 139. 

84.18 Ill.—Stenwall v. Bergstrom, 75 
N.E.2d 864, 398 Ill. 377. 

Mo.—Wade v. National Bank of Com¬ 
merce in St. Louis, 221 S.W. 364. 
4 C.J. p 683 note 12 [d], [e]. 

84A0 Ala.—McKenzie v. Sutton, 34 
So.2d 825, 260 Ala. 447—Jones v. 
Industrial Life & Health Ins. Co., 
132 So. 890, 222 Ala. 399—Tierce v. 
Knox, 92 So. 263, 207 Ala. 121. 
Fla.—^Wildwood Crate & Ice Co. v. 
Citizens' Bank of Inverness, 123 So. 
699, 98 Fla. 186. 

Mass.—MacDonald v. Gough, 101 N. 
E.2d 124, 327 Mass. 739—Kenyon 
V. City of Chicopee, 70 N.E.2d 241, 
820 Mass. 628, 176 A.L.R. 430— 
Smith V. Board of Appeals of Fall 
River, 65 N.E.2d 647, 319 Mass. 341 
—Grassie v. Grassie, 61 N.E.2d 526, 
818 Mass. 346—Bleck v. Bast Bos¬ 
ton Co., 18 N.E.2d 636, 302 Mass. 
127—Nochemson v. Aronson, 181 N. 
E. 188, 279 Mass. 278—O’Brien v. 
O’Brien, 131 N.E. 177, 238 Mass. 
408. 

Tenn.—^Wilson v. Hafley, 226 S.W.2d 
308, 189 Tenn. 698. 

Third Nat. Bank in Nashville v. 
Carver, 218 S.W.2d 66, 81 Tenn.App. 
620. 


W.Va.—Stealey v. Lyons, 37 S E.2d 
669, 128 W.Va. 686. 

4 C.J. p 683 note 12 fb]. 

Demurrer to Individual paragraphs in 
hlU 

Although an immediate appeal 
from an order overruling a demurrer 
to an entire bill in equity is permit¬ 
ted, the exception does not extend to 
an appeal from an order overruling 
a demurrer to an individual para¬ 
graph in a bill, and an order over¬ 
ruling such a demurrer is interlocu¬ 
tory, and the ruling is reviewable 
only on appeal after final decree. 
Md.—Laurel Realty Co. v. Himelfarb, 
62 A.2d 263, 191 Md. 462. 

Appeal from decree favorable to de¬ 
murrant 

Where defendant filed a demurrer 
to a bill in equity and the demurrer 
was overruled and thereafter defend¬ 
ant did not answer, and a decree pro 
confesso was taken and the case 
heard as though an answer had been 
filed, and after hearing the bill was 
dismissed and from this decree of 
dismissal an appeal was prosecuted 
by plaintiff, it was held that on such 
appeal the propriety of the order 
overruling defendant's demurrer 
would be reviewed. 

Md.—Kikas v County Com’rs of Bal¬ 
timore County, 89 A.2d 625, 200 Md. 
360. 

84A2 Mass —^Walter v. McCarvel, 84 
N.E.2d 677, 309 Mass. 260. 

Bill ■ustalned ou ouo of two grouAds 
On appeal by plaintiff from final 
decree after Interlocutory decrees 
sustaining demurrers to amended bill, 
both grounds of demurrers were open 
for consideration, even though trial 
judge sustained demurrers on only 
one of the two grounds. 

Mass.—Becker v. Caliian, 48 N.B.2d 
668, 313 Mass. 625. 

84A4 Mass.—Beauregard v. Dailey, 
1 N.E.2d 481, 294 Mass. 316. 

84JI6 Mass.—Collins v. Keefe, 124 
N.E.2d 910, 332 Mass. 375—Riga v. 
Sokol, 61 N.E.2d 588, 818 Mass. 
887. 


84.28 Mass.—Clinton Housing Au¬ 
thority V. Finance Committee of 
Clinton, 109 N.E 2d 449, 329 Mass. 
495—Poreaky v Registrar of Mo¬ 
tor Vehicles, 80 N E 2d 621, 323 
Mass. 762—North Station Wine Co 
V. United Liquors, 80 N.E.2d 1, 323 
Maas. 48—^Walter v. McCarvel, 34 
N.E.2d 677, 309 Mass. 260—Gibbons 
v. Gibbons, 4 N.E.2d 1019, 296 Mass 
89. 

Appeal &ot seasonably taken 

Even though appeal from Interloc¬ 
utory decree sustaining demurrer to 
bill in equity was not seasonably tak¬ 
en, that decree was open to revision 
on appeal from final decree. 

Mass.—Bressler v. Averbuck, 76 N E 
2d 146, 322 Mass. 139. 

84.30 Ala—State ex rel. Carmichael 
V. Bibb, 173 So. 74, 234 Ala. 46. 

84.38 Ark.—Evans v. Caddo River 
Lumber Co., 120 S.W.2d 678, 196 
Ark. 1178. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 NE.2d 895, 297 Mass. 398. 

Dsoree Interlocutory only to limited 

extent 

While the decree finding personal 
liability first rendered in a foreclo¬ 
sure proceeding is to a certain extent 
interlocutory, yet, as to findings of 
fact made in such decree on Issues 
properly pleaded, it is not subject to 
review on objections to a deficiency 
Judgment. 

Neb.—Parker v. Bourke, 269 N.W. 
102, 131 Neb. 617—Parratt v. Hart- 
suff, 106 N.W. 966, 76 Neb. 706. 
Propriety of •zoluding evidenoe 
Mass.—Regan v. Tierney, 27 N.E.2d 
698, 306 Mass. 168. 

84A4 Mass.—^Veneto v. McCloskey A 
Co., 128 N.E.2d 337, 333 Mass. 95 
—Patterson v. Simonds, 86 N.E.2d 
630, 324 Mass. 844. 

84.38 Mass.—Grassie v. Grassie, 61 
N.E.2d 626, 818 Mass. 346—Fusaro 
V. Murray, 15 N.E.2d 228, 800 Mass. 
229—Qraustein v. Dolan, 186 N.E. 
489, 282 Mass. 679. 
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In a niunber of jurisdictions, and sometimes by 
reason of express statutes,86 an order, ruling, or 
supplemental proceeding which follows the entry 
of a final judgment may be reviewed on an appeal 
from the final judgment.®®-® In the application of 
this rule, on an appeal from a final judgment, there 
may be a review of an order made on motion to 
reopen a judgment,an order on motion to 
amend and correct the verdict of a jury and to mod¬ 
ify the judgment entered,an order appointing 
a receiver,86-20 and orders made in matrimonial ac- 

tions.86-26 

Other jurisdictions follow a somewhat similar 
rule, and if an order made subsequent to judgment 
is or may be followed by further proceedings in 
the cause and the entry of a final judgment, such 
order may be reviewed on an appeal from the final 
judgmcnt.86-26 Under this rule, an order vacating 
a default judgment may be reviewed on an appeal 
from the final judgment that is entered in the 
case.86-26 

In certain jurisdictions the rule is followed that 
if an order or ruling is made after the entry of a 
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final judgment or decree, and that order or ruling 
is not independently appealable, it may be reviewed 
on an appeal from the final judgment or decree ;86‘40 
and thus, an order refusing to dismiss an appeal, 
not being an appealable order, may be reviewed on 
an appeal from the final judgment.85.46 Qn the 
other hand, if an appealable order is made after 
the entry of a final judgment or decree, it will not 
be reviewed on an appeal from the final judgment 
or decree.86.50 Thus, where after the entry of a 
final judgment an order is made denying a motion 
for judgment notwithstanding the verdict, such or¬ 
der, being appealable, will not be reviewed on an 
appeal from the final judgment.85 55 

The position is taken in a number of jurisdictions 
that when a judgment is brought to an appellate 
court for revision or review, that court will not pass 
on any irregularity which may have occurred after 
the entry of the judgment appealed from, 86 60 and 
the general rule followed in such jurisdictions is 
that an order, ruling, or proceeding which follows 
the entry of a final judgment or decree cannot be 
reviewed on an appeal from such final judgment 
or decree,86 and, as a general proposition, an order 


86. Utah.—Moulton v. Staats, 27 P 
2d 465, 83 Utah 197. 

4 C J. p 684 note 20. 

85.5 Conn.—First Nat. Bank in 
Greenwich v. Ferfruson, 28 A.2d 87, 

129 Conn. 374—Cronin v. Gager- 
Crawford Co.. 23 A.2d 149, 128 
Conn. 401—Valluzzo v. Valluzzo, 

130 A. 126, 103 Conn. 265, 

Order made while appeal pending 
Conn —Young v. Polish Loan & In¬ 
dustrial Corp., 11 A.2d 395, 126 
Conn. 714. 

Egnltiei not snhjeot to appellate re¬ 
view 

In a partition suit where the court 
entered judgment ordering a sale of 
property, the only issues on an ap¬ 
peal from that judgment would be 
such as would pertain to the exer¬ 
cise of the power to direct the sale, 
and equities between the parties not 
Involved In that judgment would have 
to be determined by a supplemental 
judgment after the property was sold 
and the proceeds paid into court, and 
such equities could not be deter¬ 
mined on an appeal from the judg¬ 
ment ordering the sale of the prop¬ 
erty. 

Conn.—^Neumann v. Neumann, 65 A. 
2d 916, 134 Conn. 176. 

85.10 O-raating motion to reopen 
Jiidgment 

Conn.—Ostroski v. Ostroskl, 66 A.2d 
599, 136 Conn. 609. 

Denying motion to reopen Judgment 

Conn.—First Nat. Bank in Green¬ 
wich V. Ferguson, 28 A.2d 87, 129 
Conn. 874. 


85.15 Utah—Moulton v. Staats, 27 
P 2d 465, 83 Utah 197. 

85.20 (’'onn —Young v. Polish Loan 
& Industrial Corp., 11 A 2d 395, 126 
Conn. 714. 

85.25 Conn —Valluzzo v. Valluzzo, 
130 A. 126, 103 Conn. 266. 

Snle held inapplicable 

Where a husband obtained a di¬ 
vorce against his wife by default, 
and subsequently the husband died 
Intestate and without heirs, and fol¬ 
lowing the husband’s death the wife 
moved to have set aside the order of 
default and the decree entered there¬ 
on, and this motion was granted al¬ 
though opposed by the state agency 
to which the husband’s property 
would escheat. It was held that the 
rule, that an order setting aside a 
former judgment and permitting de¬ 
fendant to answer would be reviewed 
only on appeal from the final decree, 
did not apply where the only reason 
for plaintiff seeking to vacate the 
divorce decree was to secure the 
property owned by the husband at 
his death. 

Or—Cook V. Cook, 111 P.2d 840, 167 
Or. 474. 

85.30 Wash,—Mattson v. Kline, 288 
P.2d 483, 47 Wash.2d 638—Myers 
v. Little Church by the Side of 
the Road, 227 P.2d 166, 31 Wash 2d 
897—Bishop V. Illman, 116 P.2d 151, 
9 Wash.2d 360—Tatum v. Geist, 82 
P. 902, 40 Wash. 576. 

Froosediags rabsegnsat to Jodgmeat 
In a case which was appealed on 
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the findings, conclusions of law, and 
judgment, assignments of error based 
on proceedings subsequent to the en¬ 
try of judgment cannot be consid¬ 
ered, where the facts on which such 
assignments rest have not been cer¬ 
tified by the trial court. 

Wash.—Tobakas v. Gaty, 208 P 257, 
121 Wash. 136. 

85.35 Wash.—Mattson v. Kline. 288 
P.2d 483. 47 Wash.2d 638—Bishop 
V. Illman, 115 P 2d 151, 9 Wash.2d 
360—Tatum v. Geist, 82 P. 902, 40 
Wash. 675. 

85.40 NI).—In re Bratcher’s Estate, 
34 NW.2d 82.5, 76 ND 194—Eber- 
leln V. Bratcher, 24 N W.2d 74, 74 
ND. 12. 

85.45 N.D.—In re Bratcher’s Estate, 
34 N.W2d 825, 76 N D. 194—Eber- 
lein V. Bratcher, 24 NW2d 74, 74 
N.D. 12. 

85.50 N.D.—Marsden v. O’Callaghan. 
77 N.W.2d 522. 

85.55 N.D.—Marsden v. O’Callaghan, 
supra. 

85.60 Tex.—Carter v. Carter, Civ. 
App., 151 S.W 2d 884—Brown Coun¬ 
ty Life Ins Co. v. Hagins, Civ. 
App.. 110 SW2d 1162. 

Bevlsw Umltsd to judgmoat appaalod 
from 

Appellate court cannot review a 
judgment entered after appeal or any 
judgment other than that appealed 
from. 

Ky.—Miracle v. Marshall, 111 S.W. 
2d 399, 271 Ky. 18. 

86. Ala.—Harris v. McCarty, 118 So. 
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or ruling made after an appeal has been perfected 
cannot be considered or reviewed on that appeal.®®-® 
Thus, in applying these rules, on an appeal from 
a final judgment or decree the appellate court will 
not review orders or rulings which were made aft¬ 
er the entry of the judgment or decree or after the 
appeal was perfected, such as, orders or rulings on, 
or applications relative to, argument, reargument, 
or rehearing orders or rulings on motions to 


amend the judgment or decree;®^*® orders on mo¬ 
tions for judgment non obstante veredicto an 
order opening, vacating, setting aside, striking or 
expunging the judgment or decree;®® an order on 
motion for the issuance, recall, or form of execu¬ 
tion or other process;®® an order in garnishment 
proceedings;®® an order for the substitution of a 
party ;®i or an order for the filing, amendment, 
or striking of a pleading.®® 


379, 218 Ala. 195—Jacobs v. Mudd, 
118 So. 689, 216 Ala. 530. 

Cal.—^White v. Rosenstein, 25 P.2d 
884, 134 C.A. 676—Weaverlngr v. 
Schneider, 198 P. 418, 62 C.A. 181. 
Fla.—Spaulding v. Bozic, 135 So. 801, 
102 Fla. 377. 

Iowa.—Coon v. District Court in and 
for Clarke County, 190 N.W. 12, 
195 Iowa 51. 

Ky.—^Burchell v. Hubbard, 239 S.W.2d 
464—Morrison v. Bartlett, 166 S. 
W.2d 989, 292 Ky 530 
Md.—Silverberg v. Sllverberg, 130 A. 
325, 148 Md. 682. 

Minn.—Konkel v. Port, 73 N.W. 2d 
613, 246 Minn. 63.5—In re Liquida¬ 
tion of Peoples State Bank of Can¬ 
non Falla, 267 N.W. 482, 197 Minn 
479—Muellenberg v Joblln.skl, 247 
N.W. 570, 188 Minn 398 
Mo—City of St. Louis v. Silk. 199 
S.W.2d 23, 239 Mo.App. 757—Kla- 
ber V. Corporation of Royal Ex¬ 
change Assur. of London, England, 
App., 48 S.W.2d 62. 

Mont.—Grant v. Hewitt, 208 P. 887, 
63 Mont. 422. 

R.I.—Gallivan v. O’Donnell, 171 A. 
911, 54 R.I. 194. 

Tex.—Kitchen v. Commercial Credit 
Co., Civ.App., 158 SW2d 596— 
Dodglon V. J. M. Radford Grocery 
Co., Civ.App., 60 S,W.2d 837. 

Wls.—In re RIeman’s Estate, 75 N. 
W.2d 564, 272 Wis. 378—In re 

Stanley’s Will, 280 N.W. 685, 228 
Wis. 530—Caskey Peterson, 263 

N.W. 658, 220 Wis. 690. 

4 C.J. p 684 note 21—40 C.J. p 615 
note 11 [a]—47 C.J. p 593 notes 
72, 76 [a]. 

Oonllnnatioa of sale 

On an appeal from a final decree 
ordering the sale of property, there 
will be no review of a subsequent 
decree confirming the sale and order¬ 
ing distribution of the proceeds of 
the sale where no appeal from the 
subsequent decree was taken. 

Ala.—Pflngstl V. Solomon. 197 So. 12, 
240 Ala. 58. 

Xhrsa thcmgli appellant saved en- 
oeptions by a separate bill of ex¬ 
ceptions to the subsequent proceed¬ 
ings in the case, such proceedings 
are not properly before the review¬ 
ing court for consideration and ad- 
. Judication on appeal from the Judg¬ 
ment. 

Mo.—^Western Cattle Brokerage Co. 
V. Gates, 89 S.W. 382, 190 Mo. 391. 


86^ Ill.—Brehm v. Piotrowski, 98 
N.E.2d 725, 409 Ill. 87—Wolcott v. 
Village of Lombard, 67 N.E 2d 361, 
387 Ill. 621. 

Palefrone v. Shelton, 85 N.E 2d 
62, 337 Ill.App. 99—Cahn v. North¬ 
western Mutual Life Ins. Co., 192 
Ill App. 172. 

Kan.—Wichita Acetylene Mfg. Co. v. 
Haughton, 156 P. 1078, 97 Kan. 
528. 

Wls.—In re Rleman's Estate, 75 N. 
W.2d 664, 272 Wls. 378. 

Refusal of court to consider snotloa 

Where a motion for a deficiency 
Judgment was filed in the appellate 
court while an appeal was pending 
from an order confirming the sale 
of property on execution issued pur¬ 
suant to a Judgment foreclosing a 
mortgage deed, and a similar motion 
was also filed in the trial court at 
the same time, the appellate court 
would refuse to consider a motion 
to strike the motion for a deficiency 
Judgment and would refer the mo¬ 
tion to the trial court for determina¬ 
tion there. 

Okl—West Nichols Hills Water Co. 
v. American-First Trust Co. in 
Oklahoma City, 168 P.2d 698, 195 
Okl. 436. 

87 . N.Y.—Tauziede v. Jumel, 34 N E. 
274, 138 N.Y. 431—Lewis v. Grcid- 
er, 61 N.Y. 231. 

Pa.—In re Seem’s Estate, 19 A.2d 60, 
341 Pa. 198—McCready v. Gans, 89 
A. 459, 242 Pa. 364. 

87 . B Ala,—Hopkins v. Poellnitz, 170 
So. 774, 233 Ala. 172. 

87.10 Pa,—Wargovlch v. Metropoli¬ 
tan Life Ins. Co., 7 A 2d 668, 136 
Pa.Super. 421. 

88 . Ala.—McDavld v. United Mer¬ 
cantile Agencies, 27 So.2d 499, 248 
Ala. 297—Lokey v. Ward, 154 So. 
802, 228 Ala. 559—City of Birming¬ 
ham v. Goolsby, 150 So. 322, 227 
Ala. 421—Ballard v. Baker, 148 So. 
835, 227 Ala. 143—^Ex parte Gay, 
104 So. 898, 213 Ala. 6—Wright v. 
Wright, 88 So. 828, 205 Ala. 519. 

Cal.—Bank of Italy v. E N. Cade- 
nasso, 274 P. 636, 206 C. 428. 

Boos v. Byrnes, 166 P. 696, 33 
C.A. 766—Hughes v. Chung Sun 
Tung Co., 154 P. 299, 28 C.A. 871, 
hearing denied 154 P. SOI, 26 C.A. 
871. 


Ill.—Cohn V. Bernstein, 205 Ill.App. 
325. 

Ky.—B. C. Napier & Co. v. Feltner, 
287 S.W. 974, 216 Ky. 609. 

Minn.—Van Slyke v. Andrews, 178 N. 
W. 959. 146 Minn. 316, 12 A.L.R. 
1068. 

Mont—Foster v. Coyle, 197 P. 747, 
69 Mont. 444. 

S.D.—Ontjes v. Thomas, 184 N.W. 
795, 44 S.D. 642. 

Wis.—Harvey v. Harvey, 230 N.W. 

79, 201 Wis. 378. 

4 C.J. p 683 note 6, p 685 notes 23, 
25, p 686 note 38. 

Refusal to vacate Judgment 
Minn.—Breslaw v. Breslaw, 39 N.W. 

2d 499, 299 Minn. 371. 

Default Judgment 

A Judgment on motion to set aside 
default Judgment is not reviewable 
on appeal from default Judgment or 
on appeal from final Judgment. 
Ala—Du Pree v. Hart, 8 So.2d 183, 
242 Ala. 690. 

89. Ariz.—Brought v. Minor, 148 P. 
294, 17 Arlz. 28. 

Cal.—Flint v. Conner, 200 P. 37, 53 
C.A. 279. 

4 C.J. p 685 note 28, p 686 note 41. 

90. La.—Union Nat. Bank v. Hy- 
ams, 24 So. 774, 50 La.Ann. 1110. 

91. N.Y.—Hackett v. Belden, 47 N.Y. 
624. 

However, the denial of plaintiff’s 
motion to substitute inheres in the 
Judgment and is subject to consid¬ 
eration and review on appeal from 
the Judgment where, although a for¬ 
mal order denying the motion was not 
entered until after Judgment, the 
motion was made before Judgment 
and was by necessary implication de¬ 
nied when the court grsinted defend¬ 
ant’s motion for Judgment notwith¬ 
standing the verdict. 

Arlz.—Bryan v. Inspiration Consol. 
Copper Co., 206 P. 904, 23 Arlz. 641, 
rehearing denied 206 P. 402, 24 
Ariz. 47. 

92. Cal.—Gilbert V. Sherrod, 243 P. 

80, 76 C.A. 437. 

Ill.—See Oak Park Trust and Sav¬ 
ings Bank v. Murphey, 188 Ill.App. 
402. 

Minn.—^Van Slyke v. Andrews, 178 
N.W. 969, 146 Minn. 816, 18 A.L.H. 
1068. 

4 C.J. p 683 note 99, p 685 notes 26. 
27, p 686 note 84. 
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In at least one jurisdiction, under the rules gov¬ 
erning equity procedure, an order, ruling, or decree 
denying an application for a rehearing is not re- 
viewable on an appeal from the final decree,^2.6 
providing the order, ruling, or decree denying the 
application for a rehearing does not modify the 
final decree.®2.l0 However, if a decree denying a 
motion for a rehearing also modifies the final de¬ 
cree, the matter involved on the motion for a re¬ 
hearing are presented on an appeal from the final 
decree as modified.^ 2.15 

Even in those jurisdictions which follow the gen¬ 
eral rule that on an appeal from a final judgment 
or decree the appellate court will not review orders 
or rulings which were made after the entry of the 
judgment or decree, there are circumstances where 
the rule does not apply,®2.20 as where the irregu¬ 
larity which occurred after the entry of the judg¬ 
ment from which the appeal was taken affected the 
jurisdiction of the appellate court,® 2.25 or where a 
decree has been set aside and subsequently rein¬ 
stated, since the validity of the original decree rests 
on the order reinstating it.®® Also, an order chang¬ 
ing conclusions of law and directing a further judg¬ 
ment modifying the original judgment is review- 
able on appeal from the modified judgment as an 
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intermediate order afFetting An order fol¬ 

lowing the reversal of a judgment and remanding 
for a new trial would be reviewable on appeal from 
a final judgment on retrial,®^-^ and where a first 
judgment was entered and thereafter vacated, and 
a second judgment was then entered, on an appeal 
from the second judgment the first judgment and 
the vacating order will be reviewed.®^*!® 

While an order or ruling which is made after 
judgment may be subject to review on an appeal 
from a final judgment, as a general rule such an 
order or ruling will be reviewed on the appeal from 
the final judgment only if the order or ruling is 
properly preserved and presented for appellate re¬ 
view,®4-i5 and if an appeal from the order or rul¬ 
ing is required and is not taken, the order or rul¬ 
ing will not be reviewed.®^-®® Thus, where a nunc 
pro tunc order was made at a term subsequent to 
the term at which the final judgment in the case 
was rendered, and no appeal was taken from an 
adverse ruling on the motion to vacate the order, 
the appellate court would not review the order on 
an appeal from the final judgment.®^-®® 

Costs, Except in some jurisdictions,®® an order 
relating to costs and made after the rendition and 


92.5 Ala.—Hipp v. McMurry, 81 So. 
2d C31, 263 Ala. 11—Mims v. Ala¬ 
bama Power Co., 77 So.2d 648, 262 
Ala. 121—McNeil v. Hadden, 76 So. 
2d 160, 261 Ala, 691—Channell v. 
Channell, 67 So,2d 649, 257 Ala, 
85—Valenzuela v. Sellers, 43 So. 
2d 121, 253 Ala, 142—Linn v. Linn, 
8 So.2d 187, 242 Ala. 688. 

92.10 Ala.—Channell v. Channell, 67 
So.2d 649, 267 Ala. 86—Valenzuela 
V. Sellers, 43 So 2d 121, 253 Ala 
142—Linn v, Linn, 8 So.2d 187, 242 
Ala. 688. 

Duty to laclnde motioii for rohsaring' 
IBL traasoript 

(1) On an appeal from a final do- 
■cree appellant should include In the 
transcript on the appeal the motion 
for a rehearing and the proceedings 
incident thereto. 

Ala.—Campbell v. Rice, 12 So.2d 386, 
244 Ala. 144. 

(2) However, it has been held that 
where an appeal is taken from the 
final decree only, as is proper, and 
fhe assignments of error include the 
•decree denying a rehearing, that de- 
•cree is not subject to review by as¬ 
signments of error made on appeal 
from the final decree, and the duty 
to include the decree denying the re¬ 
hearing in the transcript does not aid 
appellant in this connection since the 
decree denying the rehearing cannot j 
he considered in determining wheth- j 


er there was error In rendering the 
I final decree. 

Ala.—Tongue v. Tongue, 64 So.2d 677, 
266 Ala 302—Whitman v. Whit¬ 
man, 46 So 2d 422, 263 Ala. 643. 

92.15 Ala—Evett v. Mitchell, 86 So. 
2d 98, 261 Ala. 22. 

92.20 In partition notions 
Mo—Lee’s Summit Building & Loan 
Ass n v. Cross, 134 S.W.2d 19, 346 
Mo. 601. 

92.25 Tex.—Carter v. Carter, Civ. 
App., 161 S.W.2d 884—Brown Coun¬ 
ty Life Ins. Co. v. Haglns, Civ. 
App„ 110 S.W 2d 1162. 

93. Miss —McGowan v. James, 20 
Miss. 446. 

94. Minn.—Bllsborrow v. Pierce, 128 
N.W. 16, 299, 112 Minn. 366. 

94.5 Cal.—Schubert v. Bates, 185 P. 

2d 793, 30 C.2d 786. 

94.10 Cal.—^De Lao v. Superior Court 
in and for Los Angeles County, 
234 P.2d 961, 87 C.2d 711. 

94.15 Utah.—Moulton v. Staats, 27 
P.2d 466, 83 Utah 197. 

Presentation for review 
Where an order is made after 
Judgment in the action has been ren¬ 
dered and while an appeal is pend¬ 
ing from that Judgment, a claim that 
the order was erroneous may be in¬ 
cluded in the appeal from the Judg¬ 
ment by securing an additional find¬ 
ing, if necessary, and amending the 
assignments of error. I 
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Conn.—Toung v. Polish Loan & In¬ 
dustrial Corp., 11 A.2d 396, 126 
Conn. 714. 

94.20 Fla.—Edwards v. Edwards, 
198 So. 14, 144 Fla. 374. 

Idaho—French v. J. A. Terteling & 
Sons, Inc., 274 P.2d 990, 76 Idaho 
480. 

Mo.—Earhart v. A. O. Thompson 
Lbr. Co., App, 140 S.W.2d 760. 

Wls.—In re Schultz’ Estate, 30 N.W. 

2d 714, 262 Wis. 126. 

Order on motion to modify Judgment 
Where an order was made after 
the entry of judgment denying a mo¬ 
tion to modify the judgment, the 
order would not be reviewed on ap¬ 
peal from the judgment in view of 
the failure to appeal from the order. 
Wis —Woller v. Oelke, 278 N.W. 866, 
227 Wls. 412. 

94.25 Mo—Earhart v. A. O. Thomp¬ 
son Lbr. Co, App., 140 S.W.2d 760. 

95. Ill.—Schmidt v. Johnson, 224 Ill. 
App. 291. 

La.—Vitale v. Checker Cab Co., 7 La. 
App. 656. 

Mont.—Swanson v. Gnose, 76 P.2d 
643. 106 Mont. 262. 115 A.L.R. 244 
—Jones V. Great Northern Ry. Co., 
217 P. 673. 68 Mont. 231, 37 A.L.R. 
764—U. S. Gypsum Co. v. Mackey 
Wall Plaster Co., 199 P. 249, 60 
Mont. 132. 

Tex.—Colquitt v. Shell. div.App., 136 
S.W.2d 644. 
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entry of the final judgment or decree will not be 
reviewed on appeal or writ of error from such 
judgment or decree,®® and the question of liability 
for referee’s and stenographer’s fees is not before 
the court for review on an appeal from the final 
judgment in the action.®®-® However, an inter¬ 
mediate order relating to costs which is not appeal- 
able and does not finally dispose of the costs pro¬ 
ceeding may be reviewed on appeal from the final 
order taxing costs,®®-i® and if an unappealable or¬ 
der for costs is joined with another order which 
is appealable, the question of costs will be consid¬ 
ered.®®-^® 


New trial. In some states a ruling on a motion 
for new trial made after judgment will not be re¬ 
viewed on appeal from the judgment,®*^ except 
where the motion was promptly made in apparent 
ignorance that the judgment had been rendered, 
and was treated by all parties, including the court, 
as if made before judgment;®® but under the stat¬ 
utes of other states the ruling may be reviewed,®® 
even though no appeal was taken from the order.®®-® 
In still other jurisdictions the order will be reviewed 
provided the motion and the order are included in 
a timely bill of exceptions.^ 


Order for ooets teoliaioally % part of 
Jndffmeat 

Although the order taxing costs 
follows the entry of judgment In 
point of time, it is In theory an in¬ 
termediate order, and, when taxed, 
the costs are inserted in the blank 
left in the judgment as originally 
entered, and become a part of the 
judgment theretofore entered, with¬ 
out changing the date of entry of 
judgment. 

Mont.—Gahagan v. Gugler, 52 P.2d 
150, 100 Mont. 699. 

96. Cal.—Smallpage v. Turlock Irr. 
Diet., 79 P2d 752. 26 C A 2d 638— 
Kellogg V. Honcut Gold Mines Co„ 
76 P.2d 661, 26 CA.2d 109—Hand v. 
Carlson. 31 P.2d 1084, 138 C.A. 202. 
Contra Costa County v. Cowell 
Portland Cement Co., 14 P.2d 606, 
126 C A. 267. 

Idaho.—Webster-Soule Farm v. 
Woodmansee’s Adm'r, 211 P. 1090, 
36 Idaho 620. 

Or.—Portland & O. C. Ry, Co. v. 
Doyle, 167 P. 270, 86 Or. 206, mo¬ 
tion denied 68 P. 291, 86 Or. 206— 
Morris v. Leach, 162 P. 263, 82 
Or. 609—Perkins v. Perkins, 143 P. 
995, 72 Or. 302. 

S.D.—Sambo v. Semmler, 249 N.W. 

817, 61 SD. 469. 

4 C.J. p 686 notes 36, 36, 40. 

Order allowing withdrawal of money 
deposited as security for costs 

Ind—Shedd v. Disney, 38 N.E. 694, 
139 Ind. 240. 

96.5 N.T.—Eckman v. Pfeifer Oil 
Transp. Co, 76 N.T.S.2d 670, 191 
Misc. 44. 

96.10 Cal.—Liane v. Pacific Grey¬ 
hound Lines, 187 P.2d 9, 30 C.2d 
914. 

96.15 Ky.—Dunn v. Dunn, 213 S.W. 
2d 1011, 308 Ky. 148—Payne v. 
Tevls, 194 S.W.2d 381, 302 Ky. 223. 

97. Ill.—Cohn V. Bernstein, 206 Ill. 
App. 325. 

Ind.—Martin v. Board of Com*rs of 
Pike County, 117 N.E. 617, 66 Ind. 
App, 376. 

Kan.—Crawford v. Southern Kansas 
Stage Lines Co., 66 P.2d 601, 145 
Kan. 680. 


Minn.—Bergman v. Williams, 217 N. 

W. 127, 173 Minn. 260. 

Mont.—La Bonte v. Mutual Fire & 
Lightning Ins. Co of Richland 
County, 241 P. 631, 75 Mont. 1. 

N.D.—Schulenberg v Long, 221 N.W. 
69, 67 N.D. 262—ChafCee Bros Co. 
V. Powers Elevator Co, 170 N.W. 
316, 41 N.D. 94. 

Pa.—^Wargovlch v. Metropolitan Life 
Ins. Co., 7 A 2d 568, 136 Pa.Super 
421. 

Wis—Harvey v. Harvey, 230 N.W. 

79. 201 Wis 378. 

4 C.J. p 685 note 24. 

Appeal from judgrmaat only 

Where the appeal is from the 
judgment only, the appeal does not 
bring up for review an order deny¬ 
ing a motion for a new trial where 
the order of denial is made after the 
entry of the judgment from which 
the appeal was taken. 

N.D—Goodman v. Mevorah, 69 N.W 
2d 192, 79 ND. 653. 

Denial of motion on remand 

Where, while an appeal was pend¬ 
ing before the appellate court, the 
case was remanded to the lower 
court to enable that court to pass on 
a motion for a new trial, and it was 
provided that if the new trial should 
be denied the order of denial should 
be certified to the appellate court, 
after the denial of the new trial, 
there being no appeal from the order 
denying the new trial, the order 
would not be considered on the re¬ 
view of the final judgment. 

Minn.—Fyfe v. Great Northern Ry. 
Co., 27 N.W.2d 147, 223 Minn. 339. 

98. Wis—Cooper v. Chicago, etc., R. 
Co., 146 N.W. 203, 166 Wis. 614. 

99. Ala—Shepherd v. Clements, 141 
So. 266, 224 Ala. 1, certiorari de¬ 
nied 141 So. 266, 224 Ala. 3. 

Contra Walls v. Jackson, 94 So. 250, 
18 Ala.App. 674. 

Ariz.—City of Phoenix v. Anderson, 
180 P.2d 219, 66 Ariz. 311—Johan¬ 
sen V. Arizona Hotel, 291 P. 1005, 
37 Ariz. 166—Hall v. Weatherford, 
269 P. 282, 82 Ariz. 870, 56 A.L.R. 
908-*-Arizona Power Co. v. Hayes, 
209 P. 280, 24 Ariz. 322. 
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Cal.—Lewith v. Rehmke, 9 P.2d 297, 
216 C. 241—Hall v Imperial Water 
Co. No. 3, 251 P. 912, 200 C. 77— 
Lesem v. Collier, 239 P. 717, 197 
C. 79. 

Nathan v. Porter, 172 P. 170, 36 
CA. 356 

Iowa.—Rellley v. Kinkead, 166 N.W 
80. 181 Iowa 616. 

S D.—Ontjes v. Thomas, 184 N W. 
795, 44 S.D 642. 

Utah.—Chatelain v Thackeray, 100 
P 2d 191, 98 Utah 525 
4 C J p 685 note 24 [a]-[e] 

Oraat of new trial 

(1) In some jurisdictions an order 
granting a new trial after judgment 
may be reviewed on appeal from the 
judgment rendered after the new 
trial. 

Ky.—^Whallen’s Ex’rs v. Moore, 58 
SW.2d 601, 248 Ky. 34 8—Clark v 
Pullman Co., 265 S.W 820, 205 Ky. 
336. 

(2) In other jurisdictions the stat¬ 
utes, although broad enough to cover 
this situation, are construed as not 
intended to do so unless the order 
granting the new trial confines it to 
certain issues or in some other way 
affects the second judgment. 

Cal —Furlow Pressed Brick Co. v. 
Balboa Land & Water Co., 200 P. 
625, 186 C. 754. 

Bateman v Kellogg. 211 P. 46, 
69 C.A. 464—Schomaker v. Roe- 
mer, 201 P. 803, 64 C.A. 258. 

Order vacating denial of new trial 

Where an order was made after 
judgment denying a motion for a 
new trial and subsequently a second 
order was made vacating the first 
order, and subsequently a third order 
was made granting a new trial, since 
the appeal was from the third order 
only and was not from the second 
order, the court would not review 
the second order. 

Cal.—Smith v. Halstead, 199 P.2d 
379, 88 C.A.2d 638. 

99.5 Ariz.—City of Phoenix v. An¬ 
derson, 180 P.2d 219, 66 Ariz. 311. 

1. Ala.—Cheek v. Odom, 100 So. 782, 
20 Ala.App. 81. 
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Proceedings for review. On appeal from the 
judgment, the court will not review an order al¬ 
lowing or refusing an amendment or correction of 
the record^ or bill of exceptions,* an order refus¬ 
ing to settle a case made after the entry of the 
judgment,^ a refusal to settle and sign a bill of ex¬ 
ceptions,^ or an order, which is not void, relieving 
appellant from the effect of failure to have the 
bill of exceptions engrossed within the proper time.® 

On the other hand, it has been held that where 
a party to an appeal is aggrieved by an order of 
the trial court relative to the appeal, there is no 
question but that the appellate court may hear and 
act on the complaint, providing the proper method is 
employed to bring the complaint before the appel¬ 
late court.Accordingly, the jurisdiction of the 
trial court, to certify to the reporter’s transcript*^ 
or to relieve appellant from default in not present¬ 
ing his proposed bill of exceptions to the judge for 
settlement within the time limited by statute,® may 
be considered on appeal from the judgment; and 
it has been held that, on a petition in error to re¬ 
view a final judgment, a subsequent order of the 
trial court striking from the record the bill of ex¬ 
ceptions may be reviewed without a second petition 
in error.® Furthermore, an order made after the 
entry of judgment fixing the conditions of a super¬ 
sedeas may be reviewed on an appeal from the 
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final judgment,®'® but, if aft appeal from the order 
is required and is not taken, the order will not be 
reviewed.®'!® 

§ 1494. On Appeal from Prior Interlocutory 
Order 

a. In general 

b. Order on motion for new trial 

a. In (General 

On appeal from an Interlocutory declelon only the 
decision from which the appeal was taken will be re¬ 
viewed, and the court ordinarily will not review another 
Interlocutory decision or the final Judgment or decree. 

If an appeal is taken from both an interlocutory 
decision and from the final judgment or decree, such 
appeal will bring up for review all the proceedings 
in the cause anterior to the final judgment or de¬ 
cree;!® but the result is different if the appeal is 
taken only from the interlocutory decision. 

Ordinarily, a separate, direct, or independent pro¬ 
ceeding to review an interlocutory decision may not 
be maintained, except as such a proceeding is au¬ 
thorized by statute, as discussed supra § 92 et seq. 
If, however, such a proceeding is authorized and 
is maintained, the great weight of authority is to 
the effect that it brings up for review only the in¬ 
terlocutory decision from which the appeal is tak¬ 
en;!! and in such a proceeding the appellate court 


2. Mo —Adamson v. Palmer, App , 
293 S W 465. 

4 C.J. p 686 notes 33, 37. 

3. Mias —Houston v. Bogue Phalia 
Drain Dist, 64 So. 378, 106 Miss 
628. 

4. Minn —McGovern v. Federal 
Land Bank of St. Paul, 296 N.W. 
473, 209 Minn. 403. 

5. Mont—McGlauflin V. Wormser. 
72 P 428, 28 Mont. 177. 

6 . Cal.—Doyle v. Bradshaw, 183 P. 
185, 41 C.A. 247. 

6.5 Fla.—Hussein v. Bevins, 40 So. 
2d 452, 453. 

Question presented by Informal mo¬ 
tion 

“Heretofore this Court has ex¬ 
pressly refused to consider such 
complaint [relative to the appeal] 
where presented by a formal assign¬ 
ment of error instead of by an in¬ 
formal motion. The only difference 
is in the manner of approach. In 
this case the Question as to whether 
the trial judge should have pre¬ 
scribed the condition for obtaining 
a stay or supersedeas is before us. 
The question has been fully present¬ 
ed and argued and should be decided. 
We have jurisdiction to decide, and 
the rule allowing such matters to be 


presented by ‘motion’ is for the 
benefit of the parties to the appeal, 
and not the Court. No objection has 
been raised to this Court’s reviewing 
the judge’s order by any party, and 
in this Instance nothing is shown as 
to why either the parties or the 
Court should object. The question 
raised by the assignment of error 
and argued will be considered and 
disposed of’’ 

Fla—Hussein v. Bevins, supra. 

7. Cal.—Hume v. Lindholm, 258 P. 
1006, 85 C.A. 86. 

8. Cal.—Buis V. Lindauer Corpora¬ 
tion. 3 P2d 18, 116 C.A. 558. 

9. Ohio.—Potter v. Myers, 31 Ohio 
103. 

9.5 Fla.—Hussein v. Bevins, 40 So. 
2d 452. 

Prior to •aaetmoat of rolo of 
oonrt, an order made after the entry 
of the appeal, prescribing the condi¬ 
tions of a supersedeas bond, could 
not be assigned as error and review¬ 
ed on the appeal. 

Fla.—Davis v. Home, 45 So. 476, 64 
Fla. 663, 127 Am.S.R. 151—Howell 

V. Commercial Bank, 40 So. 76, 61 
Fla. 460. 

9.10 Iowa.—^Meeker v. Shull, 17 N. 

W. 2d 614, 236 Iowa 701. 
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10. N Y.—Bebee v. State Bank, 1 
Johns. 629, 3 Am D 363—Le Guen 
v. Gouverneur, 1 Johns Cas. 436, 1 
Am.D. 121. 

11. Ala.—Fogleman v. National 

Surety Co., 132 So. 317, 222 Ala. 
265. 

Conn.—Bassett v. Mechanics Bank 
of New Haven, 166 A. 385, 116 
Conn. 730—Hotchkiss v. Goodno, 
95 A 26, 89 Conn. 420. 

Fla—Hollywood, Inc., v. Clark. 15 
So 2d 176, 163 Fla, 601—Robinson 
V. Croker, 168 So. 123, 117 Fla, 
564—Johnson v. Metzlnger, 166 So. 
681, 116 Fla 262—City of Palmetto 
V. Katsch, 98 So. 362, 86 Fla. 606— 
Morgan v. Howell, 76 So. 869, 74 
Fla. 334. 

Ga.—Shetzen v. C. G. Ay cock Realty 
Co., 92 S E 2d 114, 93 Ga.App. 477— 
Elrod V. Ogles, 47 S.E.2d 672, 77 
Ga.App. 106. 

Ill.—Nelson v. Toluca State Bank, 
165 N.E. 191, 334 Ill. 83. 

Collins V. Pratt, 273 Ill.App. 461 
—Majewskl v. Pozdol, 196 Ill.App. 
400. 

La.—Department of Highways v. 
Lykes Bros. S. S. Co., 24 So.2d 623, 
209 La. 381—Poster v. P. H. Koret- 
ke Brass & Majiufacturing Co., 8 
So.2d 668, 198 La. 402. 
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win not review another interlocutory decision^^ ® locutory decision brings up for review only the 
from which no appeal was taken,^^-10 particularly decision from which the appeal was taken, even 
another interlocutory decision which is not appeal- though the appeal from the interlocutory decision is 
able;i^-i5 nor will it review a final judgment or taken after the entiy of the final judgment.^* 
decree.ii*20 An authorised appeal from an inter- 


Coreil v. Vidrlne, App., 167 So. 
841—Denham v. Kelly, App., 142 
So. 292. 

Md.—Robinson v. Hospelhorn, 179 A. 
615, 169 Md. 117—Bx parte Brail- 
er Minina Co., 146 A. 240, 167 Md. 
376—Farmers* Millina & Grain Co. 
V. Urner, 134 A. 29, 161 Md. 43. 
Minn.—^Zywiec v. City of South St. 

Paul, 47 N.W.2d 465. 234 Minn. 18. 
Miss.—^Huston v. Kina, 80 So. 779, 
119 Miss. 347. 

N.T.—Guael V. Hlscox, 110 N.B. 499, 
216 N.Y. 146. 

Robie V. Fred F. French Co.. 207 
N.Y.S. 367, 211 App.Dlv. 338— 

City of New York v. Bmpire City 
Subway Co., 181 N.Y S. 809, 191 
App.Div. 603. 

N.C.—State v. Standard Oil Co. of 
New Jersey, 170 S E. 134, 205 N.C. 
123. 

Ohio.—In re Kurtzhalz, 48 N.E.2d 
667, 141 Ohio St. 432. 

J. & F. Haria Co. v. City of Cin¬ 
cinnati, 22 N.E.2d 640, 61 Ohio App. 
314. 

Pa.—Commonwealth v. Wherry, 162 
A. 846. 302 Pa. 134. 

McFeaters v. Cooper-Bessemer 
Corp., 61 Pa.Dist. & Co 404. 

Tenn.—Whltsitt v. Wright, 291 S.W. 
447, 165 Tenn 207. 

Tex.—Cleghom v. Chicago, R. I. & P. 
Ry. Co., Civ.App„ 228 S.W 2d 967— 
Murray v. Brisco, Civ.App., 209 
SW,2d 976. 

Wis.—Pick Industries, Inc. v Geb- 
hard-Berghammer Inc., 56 NW.2d 
97, 260 Wis. 498—Evans v. Orgel, 
266 N.W. 176, 221 Wis 152—Mo- 
towaki V. People’s Dentists of Wis¬ 
consin, 198 N.W. 466, 183 Wis. 477. 
4 C.J. p 686 note 47. 

Admlsslhllity of ovidanoo 

On appeal from Interlocutory or¬ 
ders. the appellate court will not 
predetermine the admissibility of 
evidence that may be produced at 
the trial. 

Mich.—^Albert v. Chambers, 65 N.W. 

2d 762. 335 Mich. 111. 

Ooaflned to Issnss raised 
On an appeal from an interlocu¬ 
tory order where the appeal con¬ 
stitutes a preview of matters pre¬ 
liminary to a trial of the main case, 
the reviewing court will carefully 
and briefly coniine Itself to the is¬ 
sues raised on the appeal. 

Tex.—White v, Sparks, Civ.App., 118 
S.W.2d 649, opinion supplemented 
119 S.W.2d 114. 

Xddirsot review 

After the time for taking an ap¬ 
peal from an order has expired, the 
court will not indireotly review such 


order on appeal from a subseQuent 
order denying relief from the former 
order where all the propositions urg¬ 
ed would have been available on a 
direct appeal from the former order. 
N.Y.—In re Shedden, 171 N.Y.S. 160, 
183 App.Div. 837. 

Order appealed from 

(1) Ordinarily, where a direct ap¬ 
peal is authorized, the order appeal¬ 
ed from may be reviewed. 

N.C.—^Williams v. Hooks, 167 S E. 66, 
200 NC. 419. 

(2) It is otherwise where there is 
no record on which the order may be 
reviewed. 

Cal.—Stern & Goodman Inv. Co. v. 
Danziger, 274 P. 748, 206 C. 456. 

(3) Where two modes of service 
of process were resorted to, the 
Question involved on appeal from the 
quashal of one mode of service is 
purely academic and inconsequential, 
where the other mode of service was 
sustained and no appeal was taken 
from the ruling. 

Kan.—Van Deren v. Heineke & Co., 
262 P. 459, 122 Kan. 216. 

AQllng in dilfarant and distinct suit 
oaannt he considered 

Ill.—Harris v. Chicago House-Wreck¬ 
ing Co., 146 N.E. 666, 314 Ill. 600 

Vnassigned errors nffeotlng judgment 

An appellate court has discretion 
to consider errors not assigned that 
affect the Judgment under review, 
but cannot consider errors that af¬ 
fect some order other than the one 
to review which the Jurisdiction of 
the court was properly Invoked. 
Ohio.—^Wilms v. Klein, App., 49 N E. 
2d 76. 

11.B Ala.—Darden v. Meadows, 68 
So.2d 709, 269 Ala 676—Smith v. 
Holloway, 66 So.2d 877, 259 Ala. 
393—Montgomery v. Drinkard Au¬ 
to & Truck Co., 60 So.2d 823, 267 
Ala. 685 

Minn—Zywlec v. City of South St 
Paul, 47 N.W,2d 466, 234 Minn. 18. 
Ohio.—Wilms v. Klein, App, 49 N.E. 
2d 76. 

Wis—Evans v. Orgel, 266 N.W. 176, 
221 Wis, 162. 

Appeslahla decree rendered within 
proper period 

When appeal is taken from Inter¬ 
locutory decree, prior Interlocutory 
decrees are not assignable for error, 
unless those decrees are such as are 
appealable, and were rendered within 
the required period of time of ap-1 
peal. 

Ala.—Scott V. Lreigeber, 18 So. 2d 
27^. 246 Ala. 583. 
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Srror on hearing of nnanthorlacd 
motion 

Any error claimed to have occur¬ 
red on hearing of unauthorized mo¬ 
tion could not be considered on ap¬ 
peal from another Judgment and 
order. 

Cal.—Jarkieh v. Badagliacco, 164 P. 
2d 27. reheard 166 P.2d 969, 68 
C.A.2d 426. 

II. 10 Fla.—Edwards v. Edwards. 198 
So. 14, 144 Fla. 374—Glass v. L»ay- 
ton, 192 So. 330, 140 Fla. 622. 

III. —Neiman v. Neiman, 64 N.E.2d 
241, 327 IlLApp. 411. 

Ind.—Detamone v. Roberts, 57 N E 2d 
586. 223 Ind. 12. 

Iowa.—Ryan v. City of Emmetsburg, 
293 N.W. 29, 228 Iowa 678. 

Kan—In re Spark’s Estate, 212 P.2d 
369, 168 Kan. 270. 

Ky.—Miracle v. Marshall, 111 S.W 2d 
399, 271 Ky. 18. 

N.C.—Wall V. England, 89 S E.2d 
786, 243 N.C. 36. 

Pa—Commonwealth ex rel. Snyder v. 
Snyder, 182 A. 62, 120 Pa.Super. 
189. 

Ordar becoming law of the case 

S.C—Jordan v. State Highway De¬ 
partment, 198 S E 174, 188 S.C. 83 
11.15 Ala—Boyd v Boyd, 71 So.2d 
76, 260 Ala. 461—Dillard v. Gill, 47 
So 2d 203, 264 Ala 6—Reid v Wil¬ 
liams, 35 So 2d 496, 260 Ala. 602— 
Land v Cooper, 12 So.2d 410, 244 
Ala. 141. 

Minn.—Muggenburg v. Leighton, 60 
N W2d 9, 240 Minn. 21. 

Tex.—Witt v. Witt, Civ App., 205 
S.W.2d 612. 

No appeal by indirection 

Minn.—State v. Bentley, 28 N.W 2d 
179, 224 Minn. 244, opinion supple¬ 
mented 28 N.W.2d 770, 224 Minn. 
244. 

IIAO Ala—Spurling v Spurllng, 85 
So 2d 502, 260 Ala. 612 
Ill—Shatz V. Paul, 129 N.E.2d 348. 
7 Ill.App.2d 223. 

Appeal in equity case, taken subse¬ 
quently to rendition of flnal decree 
therein, solely and expressly from in¬ 
terlocutory order therein, that does 
not bring up such flnal decree for 
review, cannot be considered by ap¬ 
pellate court and will be dismissed. 
Fla—Dixon v. Gregg, 168 So 2, 124 
Fla. 177. 

Daaial of motion to amend after final 

decree 

Ala.—^Money v. Galloway, 181 So. 
262, 236 Ala. 65. 

12. W.Va.—Birch River Boom, etc., 
Co. V. Glendon Boom, etc., Co., 76 
S.B. 167, 71 W.Va. 189. 
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The rule that an appeal from an interlocutory de- ships, or refusing to revoke or vacate the appoint- 
cision brings up for review only the decision from ment of receivers,or to discharge receivers,or 
which the appeal was taken has been applied to ap- allowing fees to receivers orders in foreclosure 
peals from: Interlocutory decrees in foreclosure proceedings allowing the receiver to make certain 
proceedings directing the usual referencesor- expenditures in maintaining the premises;^® orders 
ders appointing receivers,^® continuing receiver- granting or refusing preliminary injunctions^® or 


mal daoraa is not brought up for 
review by an appeal in an equity 
case, taken subsequently to the ren¬ 
dition of the final decree, solely and 
expressly from an interlocutory or¬ 
der. 

Fla—Pelot v. Loeb, 149 So. 336, 111 
Fla. 296—Willey v. W. J. Hoggrson 
Corporation, 105 So. 126, 89 Fla. 
446—Price v. Horton, 80 So, 306, 
76 Fla. 537—Oneida Land Co. v. 
Richards, 72 So. 646, 72 Fla. 116. 

Errors, if any, la previous orders are 
merged in final decree 

Or.-*-Roeser v. Roeser, 239 P. 641, 
116 Or. 108. 

13. N.J.—Butterfield v. Third Ave 
Sav. Bank, 25 N.J.Eq. 533. 

14. Colo —^Rlgel v. Kaveny, 298 P 2d 
396. 133 Colo. 582 

Ind —Indianapolis Dairymen's Co-op 

V. Bottema. 79 N E.2d 399, 226 Ind 
237 —O’Malley v. Hankins, 194 N.E 
168. 207 Ind 589. 

La —Poster v. P, H Korelke Brass & 
Manufacturing Co., 3 So.2d 668. 198 
La. 402. 

Tex—Hammonds v. Lloyds Fire & 
Cas Assur. of San Antonio, Civ 
App , 256 S.W 2d 223—Horn v. San- 
kary. Civ App . ICl S W.2d 156— 
Adams V. Impey, Civ.App, 131 S. 

W. 2d 288. 

4 C J. p 687 note 50. 

Complaint in main action may be 

considered only so far as it relates 
to, and is necessary to sustain, the 
appointment. 

Ind—West v. Reeves, 190 N.E. 431, 
207 Ind. 404. 

4 C.J. p 687 note 50 [a]. 

Orders on pleas 

In the absence of a reasonable 
necessity therefor, an order made on 
a plea of misjoinder of parties or 
causes of action or on a plea in 
abatement should not be reviewed 
on appeal from an order appointing 
a receiver. 

Tex —Zanes v. Mercantile Bank & 
Trust Co. of Texas. Civ.App, 49 
SW.2d 922. 

lEain oass brisfsd and argued 

In proceeding to review Judgment 
appointing receiver pendente lite, 
reviewing court could not consider 
the matter as if the principal case 
were before it on review from a final 
Judgment, notwithstanding counsel on 
both sides briefed and argued the 
proceeding on that basis. 

Colo.—Melville v. Weybrew, 103 P.2d 
7, 106 Colo. 121, certiorari denied 

6 C. J.S.—62 


61 S.Ct. 140, 311 U.S. 696, 86 L.Ed. 
460. 

16. Ind.—Stair v. Meissel, 192 N.E. 
463, 207 Ind. 280. 

16. Cal.—Luckenbach v. Laer, 212 
p s 1 on r* 

Colo.—Woods V. ^pitol Hill State 
Bank. 199 P. 964, 70 Colo. 221. 

Mo.—Kansas City v. Markham, 99 
SW.2d 28, 339 Mo. 763. 

Tex.—Baptist Missionary and Educa¬ 
tional Convention of State of Texas 
V. Knox, Civ.App., 23 S.W.2d 781. 

4 C.J. p 687 note 61. 

However, all questions on which 
the validity or regularity of the ap¬ 
pointment depends are necessarily 
Involved in the appeal and may be 
considered. 

Tex —Dixie Cotton Machinery Co 
V Garber, Civ.App, 63 S.W.2d 896 
4 C.J p 687 note 61 [a]. 

17. Ala—Hereford v. Hereford, 32 
So 661, 134 Ala. 321. 

Colo.—Melville v. Weybrew, 120 P 2d 
189, 108 Colo 520, certiorari denied 

62 S.Ct. 796, 316 U.S. 811, 86 L.Ed 
1210, rehearing denied 62 S Ct. 913, 
315 US 830, 86 L Ed. 1224. 

Tex.—Webb v. Allen, 40 S W. 342, 16 
Civ App. 606. 

17.6 Ind —International Union of 
Operating Engineers v. Hoisting 
and Portable Engineers, Local Un¬ 
ion No. 103, of Intern Union of 
Operating Engineers, 110 N.E.2d 
332, 231 Ind. 634. 

18. Ill.—Walrath v. Pyplatz, 178 Ill. 
App 581. 

19. Ala.—Lynne v. Ralph, 78 So. 
889, 201 Ala. 536. 

Cal.—Cal-Dak Co. v. Sav-On Drugs, 
Inc, 264 P.2d 497, 40 C.2d 492. 

Ga—Sachs v. Dempsey, 47 S.E 2d 
326, 203 Ga 438. 

Ill.—United Romanian Meat Market 
& Grocery Store v. Abramson, 218 
Ill.App 677—Alleanza Italiana v. 
Papa, 199 Ill App. 401. 

Kan.—State v. Cruzan, 243 P. 329, 120 
Kan. 316. 

Mont.—National Bank of Montana v. 

Bingham, 269 P. 162, 83 Mont. 21. 
N.J.—Silverstein v. Abco Vending 
Service, 117 A.2d 627, 37 N.J. 

Super. 439. 

Pa—Roth V. Columbia Distributing 
Co. of Allentown, 89 A.2d 825, 371 
Pa. 297. 

Tex.—Hastings Oil Co. v. Texas Co., 
234 S.W.2d 889, 149 Tex. 416. 

City of Corpus Christ 1 v. Cart¬ 
wright, Civ.App., 281 S.W.2d 343— 
Hammonds v. Lloyds Fire & Cas. 
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Assur. of San Antonio, Civ.App., 
266 S.W.2d 223—Texas State Fed¬ 
eration of Labor v. Brown A Root, 
Civ.App, 246 S.W.2d 938, error re¬ 
fused no reversible error—Richter 

V. Hickman. Civ.App., 243 S.W.2d 
466—City of Wichita Falls v. Jen¬ 
sen, Civ.App., 221 S.W.2d 1015— 
Crum V. Randall, Civ App., 198 S. 

W. 2d 936—Hughes v. Keeling, Civ. 

App. 198 SW.2d 779—Beacon Oil 
A Refining Co. v. State, Civ.App., 
66 SW.2d 619—Terrell v. Alpha 
Petroleum Co., Civ.App., 54 S.W. 
2d 821, affirmed Alpha Petroleum 
Co. V. Terrell, 69 S.W.2d 364, 122 
Tex. 267, amended on other 
grounds 69 S.W.2d 372. 122 Tex. 
267, and followed in Alpha Petro¬ 
leum Co. V. Walker, 69 S.W.2d 
373. 122 Tex. 246—Guthrie v. 

Speck, Civ.App., 63 S W.2d 318— 
Zanes v. Mercantile Bank A Trust 
Co of Texas, Civ.App., 49 S.W.2d 
922—Turner v. Sims, Civ.App., 20 
S.W.2d 355—Howard v. Rushing. 
Civ.App., 213 S.W. 963—Blrchfield 

V. Bourland, Civ.App., 187 S.W. 
422. 

Wis—Spellbrink v. Bramberg, 14 N. 

W. 2d 38, 246 Wis 322. 

4 C.J. p 687 note 54. 

▲U orders considered 

In a case where both mandamus 
and an injunction were granted, it 
was said that on appeal from the 
order granting a temporary injunc¬ 
tion the appellate court must con¬ 
sider all the orders of the trial court 
presented for consideration 
Tex.—City of Brownsville v. Fernan¬ 
dez, Civ.App., 202 SW. 112. 
Watters as to which writ of error 
Is premature will not be ruled on 
on a writ of error to review the de¬ 
nial of an ad interim injunction. 
Ga—Grabowskii v. Gardner, 105 S.E. 
706, 161 Ga. 30. 

Watters not reviewable on fast 
writ of error, such as a judgment 
overruling a demurrer, cannot prop¬ 
erly be assigned as error on a fast 
writ of error to review a Judgment 
refusing an injunction. 

Ga.—Daniel v. Chastaine, 171 S.E. 
373, 177 Ga. 730 (first case). 

Snflloleaoy of complaint oonsiacred 

(1) Under a statute providing that 
whenever an interlocutory order or 
decree is entered granting an In¬ 
junction or overruling a motion to 
dissolve an injunction, an appeal may 
be taken therefrom, on appeal from 
an Interlocutory order denying a mo- 
I tion for an Injunction the appellate 
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granting or denying motions to dissolve temporary 
injunctions orders granting or denying motions 
to vacate, dismiss, or discharge attachments ;21 a 
decree directing an accounting an order over¬ 
ruling a motion to change the place of trial ;23 or¬ 
ders sustaining or overruling a plea of privilege *,2^ 


denial of a motion to vacate an order requiring de¬ 
fendant’s appearance ;2B an order denying a motion 
to vacate an order for the examination of defend¬ 
ant before trial ;23 an order annulling a bond;27 
orders granting a motion to serve an answer ;28 or¬ 
ders sustaining answers in abatement ;23 orders de¬ 


court may determine not only wheth¬ 
er the trial court had the discre¬ 
tionary risrht to issue the injunc¬ 
tion. but also whether the complaint 
on which the injunction was issued 
was proper and sufficient to sustain 
the injunction. 

Ill.—Curran v. Harris Trust & Sav. 
Bank, 108 N.E.2d 729. 348 Ill.App. 
210 . 

(2) On appeal from an order 
srranting a temporary injunction the 
appellate court will review a con¬ 
tention that the complaint does not 
set forth grround for equitable re¬ 
lief. 

Ill.—Biehn v. Tess. 91 N.E.2d 160, 
340 IlLApp. 140. 

(3) On appeal from a judgment 
denying preliminary injunctive relief 
and dismissing plaintiffs suit it was 
held that the court was unauthor¬ 
ized to dismiss plaintiffs suit on the 
merits since the only matter ten¬ 
dered was why a preliminary in¬ 
junction should not issue, and the 
question for appellate determination 
was whether or not the petition 
stated a cause of action which would 
w'arrant the grant of Injunctive re¬ 
lief pending a hearing on the merits 
La.—Ridge Park v. Police Jury of 

Jefferson Parish, 27 So.2d 128, 210 
La. 351. 

Probability of plaintiff’s right to rs- 
Usf 

On appeal from an interlocutory 
order granting a temporary injunc¬ 
tion the appellate court would ex¬ 
amine the issues in order to ascertain 
the probability of plaintiffs right to 
relief. 

Ill.—Chicago Motor Coach Co. v. 
Budd, 106 N.E2d 140, 346 Ill.App. 
386. 

20 . Ala.—Holcomb v. Forsyth, 113 
So. 616, 216 Ala. 486. 

Ill.—Lee V. Hansberry, 10 NE2d 
406, 291 Ill App 617—Spiller v. 

Ensign, 206 Ill App. 154. 

Nev.—Schultz v. Mexican Dam & 
Ditch Co.. 224 P. 804, 47 Nev. 463. 
Tex.—Cleere v. Wise, Civ.App., 153 
SW.2d 311—Mills V. Moore, Civ. 
App., 6 S.W.2d 263—Wald v. City 
of Fort Worth, Civ.App., 258 S.W. 
1114. 

4 C.J. p 687 note 56. 

Appeal is from entire order even 
though part of it refuses to dissolve] 
a temporary writ of injunction andj 
another part modifies the writ. . i 
Ill.—Brinkerhoff v. Huntley, 223 Ill ! 
App. 680. “ ' I 


Whether Injnnotlon should not 
have been granted is before the court 
for consideration on appeal from an 
order overruling or refusing to con¬ 
sider a motion to dissolve the in¬ 
junction. 

Tex.—City of Houston v. Wynne, Civ. 

App., 279 SW. 916, error refused 

Wynne v. City of Houston, 281 S. 

W. 644, 116 Tex. 266 

**SstabllShed practice in appeals 
from orders dissolving preliminary 
Injunctions is to determine only 
whether, on the facts developed, an 
injunction should have been refused, 
and, so far as possible, to withhold 
expression of opinion on the merits 
and law until after Anal hearing and 
decree. In short, no point is passed 
on which is not absolutely essential 
to the determination of the single 
question. Is the order appealed from 
obviously erroneous?” 

Pa.—National Automobile Service 

Incorporation of Pennsylvania v. 

Barford, 136 A. 630. 631, 288 Pa 

227. 

O-ronad for lower oonrt action 

(1) On appeal from an order dis¬ 
solving a preliminary Injunction the 
appellate court will look to see if 
there were any reasonable grounds 
for the action of the court below. 
Pa—Golden v. Markson Coal Co., 41 

A.2d 660, 361 Pa. 493—^Annenberg 

V. Roberts, 2 A 2d 612, 333 Pa. 203 

(2) If the court below relied on 
the authority of a statute which was 
plainly unconstitutional, and a deci¬ 
sion to that effect effect would deter¬ 
mine the case, the appellate court 
will reverse the order dissolving the 
injunction. 

Pa.—Annenberg v. Roberts, supra. 

Denial of prior motion to dissolve 

which was not appealed from is not 
presented on appeal from the denial 
of a subsequent motion to dissolve 
Ill.—Decker v^ West, 273 Ill.App. 632. 

Beversal for failure to give re¬ 
quired notice 

(1) On appeal from an interlocu¬ 
tory order denying a motion to dis¬ 
solve a temporary Injunction, where 
it Appears that the injunction issued 
without notice in a case where no¬ 
tice should. have been given, it is 
the duty of the appellate court, 
without i^efereqce to the merits of 
cau$e, to .r^verAe the order 
Ipg the motion to dissolve the In¬ 
junction. 

III.—McHard v. Gibb Motors, Itoc.,: 

117 'N.E.2d-399, 1 Ill.2d 225. i 
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Brown v. City of Sullivan, 113 
N.E2d 208, 350 Ill.App. 400—Kes- 
sie V. Talcott, 27 N.E.2d 867, 306 
Ill.App. 627. 

(2) However, it has also been held 
that on appeal from an interlocutory 
order denying a motion to dissolve 
a temporary injunction, the court 
will consider whether the order 
granting the temporary injunction 
without the required notice was war¬ 
ranted under the circumstances. 

Ill.—^American Dixie Shops v. Spring- 
field Lords, Inc., 130 N.E 2d 582, 8 
Ill.App.2d 129. • 

21. Mass —Coldwell v. New England 
Trust Co., 184 N.E. 677, 282 Mass. 
45. 

Mont.—Union Bank & Trust Co. v 
Hlmmelbauer, 188 P. 940, 67 Mont. 
438. 

4 C.J. p 688 note 69. 

22 . Ala—Jones v. Moore, 102 So 
200, 212 Ala. 248 

Pa.—Hornsby v. Lohmeyer, 72 A 2d 
294. 364 Pa. 271 

Poslaski V. Pernick, Com.Pl., 46 
Sch Leg Rec 62. 

4 C.J. p 688 note 62. 

23. Mont —H Earl Clack Co v 
Staunton, 44 P.2d 1069, 100 Mont 
26 

24. Tex.—Stewart Title Guaranty 
Co V. Rachford, Civ App, 147 S 
W 2d 882—Reynolds v Gaston, 
Civ.App., 121 SW2d 661, error 
dismissed—Brinkley v. State, Civ 
App., 49 S.W.2d 616—Thorp 
Springs Christian College v. Dab¬ 
ney, Civ App., 37 SW2d 193— 
United Chemical Co. v. Leathers, 
Civ App., 286 S W. 918. 

4 C.J p 688 note 60. 

25. Md.—Stockham v. Knollenberg, 
105 A 305, 133 Md. 337. 

26. Particular xnatten which will 

act be passed on include the suffi¬ 
ciency of the complaint, other than to 
determine that it is not frivolous, 
and an objection, which can be raised 
on the examination, that the answer 
to a particular question will tend to 
Incriminate defendant. 

N.Y.—Doane v. Hescock, 153 N.Y.S. 
424. 

27. Md.—Culver v. Cook, 106 A. 1, 
133 Md. 683. 

28. , —^Westinghouse v. Reming- 

. otQR Salt Co., 86 N.Y.S. 432, 89 App. 

;tPitb 126. 

.—^Prochnow v. Northwest- 
: “ha » N.W. 1098, 1104, 

*'•'« Wis. 408. 
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nying a motion for a further bill of particulars;*® 
judgments on issues raised by interpleas;*! orders 
on motion for a trial by jury;3!»5 an order recom¬ 
mitting the case to a master;** and the direction 
of a verdict.** 

On appeal from an order or judgment which is 
not final, the reviewing court will not inquire into, 
consider, pass on, or decide the merits of the 
cause,**-* except in so far as is necessary in deter¬ 
mining the propriety of the order or judgment ap¬ 
pealed from,*^ or except where the record discloses 
a fundamental error of law.*^-* 

In a few jurisdictions, other adverse rulings may, 
in some cases, be reviewed on appeal from an in¬ 
terlocutory order, ruling, or decree.** 

On cross appeal, asking for the substitution of the 
verdict rendered at the first trial for the one ren¬ 
dered at the last trial, the only alleged error occur¬ 
ring on the first trial of which appellee can com- 
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plain is the order granting a new trial, as all otfier 
errors alleged to have been committed against ap¬ 
pellee on that trial were cured by the verdict re¬ 
turned in his favor.** 

b. Order on Motion for New Trial 

On an appeal from an order on motion made prior to 
Judgment for a new trial there may be a review of such 
orders or ruiings as are properly before the appellate 
court; but such an appeal does not bring up for review 
all interlocutory orders or ruiings or the final judgment or 
decree. 

An appeal from an order setting aside a verdict 
and granting a new trial challenges only the cor¬ 
rectness of the ruling setting aside the verdict and 
granting the new trial, and brings up for revision 
only the order appealed from, and the power of the 
court does not extend to the correction of errors 
occurring in the main trial.**-*® It has been held, 
however, that on an appeal from an order granting 
a new trial, the court, if the record is properly be¬ 
fore it, will review the proceedings had on the 


30 . N.T.—New York County Nat 
Bank v. Herrmnn, 133 N Y.S. 200, 
148 App Div. 631. 

31 . Mo —Ives V. Kimlln, 124 S W 
23. 140 Mo App. 293. 

4 C J. p 688 note 61. 

31.5 La—Wilson Sporting Goods 
Co V. Alwes, App , 17 So.2d 382. 

32. Mass—Cutter v Arlington 
Casket Co., 151 N.E. 167, 256 Mass 
62. 

33 . Conn—Kelly v. City of Water- 
bury, 114 A 630, 90 Conn. 494. 

33.5 N.Y.—Luttenberger v. Alpert 
Woodworking Corp , 299 N Y.S 458, 
252 App Div. 862 

34. Idaho —Keane v. Kibble, 164 P. 
972, 28 Idaho 274. 

Ill —Mayer v. Collins, 263 Ill.App 
219. 

Mo—Creech v. Bunch, App, 193 S 
W. 603. 

ND—Lee v. Jordan, 195 N.W. 660, 
60 ND 366—Nystrom v. Kelley, 
162 N.W. 276, 30 N D. 142—Sand 
v Peterson, 152 NW. 271, 30 N D. 
171. 

Pa —Stefanlch v. Beaver Falls, 77 
I’a Super 126 

Xex.—^Wright v. City of Dallas, Civ 
App., 33 S.W.2d 223. 

4 C.J. p 687 note 64 [a], p 688 note 63 

Good fftith in bringing volt and like 
questions are for determination on a 
trial on the merits and, in the ab¬ 
sence of gross misconduct apparent 
on the face of the record, will not 
control the disposition of an appeal 
from an Interlocutory order. 

Tex •-Dickerson v. Hopkins, Civ 
App., 288 S.W. 1103. 


34.6 Pa —Golden v Markson Coal 
Co, 41 A.2d 660. 351 Pa. 493—An- 
nenberg v. Roberts, 2 A 2d 612, 333 
Pa 203. 

35. Action token on reopening of 
inquiry 

On appeal from an Interlocutory 
judgment In partition, action taken | 
by the court on a reopening of the in¬ 
quiry, is open to review. 

Mo.—Fogle V. Pindell, 154 S.W. 81. 
248 Mo. 66. 

Bill of exceptions by appellee 

A statute providing that on appeal 
from a decision setting aside a ver¬ 
dict appellee may file a bill of excep¬ 
tions and that the reviewing court 
shall consider the questions arising 
on such bill of exceptions will, when 
applicable, be accorded effect. 

Conn.—Gager v. Mathewson, 107 A. 
1, 93 Conn. 539. 

In Zowo 

(1) Prior adverse and nonappeal- 
ahle rulings may be reviewed on ap¬ 
peal from an interlocutory order or 
ruling. 

Iowa.—Smith v. Morrison, 212 N.W. 

567, 203 Iowa 245 
4 C.J p 686 note 47 [b]. 

(2) However, If the subsequent In¬ 
terlocutory order from which the ap¬ 
peal IS prosecuted is not an appeal¬ 
able order, the court will not review 
a prior nonappealable interlocutory 
order. 

Iowa.—Bane v. Becker, 8 N.W.2d 421. 

In Miohignn 

(1) Under rules of court In chan¬ 
cery. an appeal from an interlocutory 
decree may include a review of any 
or all prior interlocutory decrees. 
Mich.—Grand Rapids Trust Co. v. 
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Von Zellen. 265 N.W. 424. 267 Mich. 
633 

(2) On appeal from an order deny¬ 
ing a temporary injunction to re¬ 
strain picketing it was held that 
while the case was being heard de 
novo by the court as a court of equi¬ 
ty, and the application for a tempo¬ 
rary injunction would be granted, the 
court would not determine whether 
the picketing was for the purpose of 
accomplishing a lawful labor pur¬ 
pose, and that issue would have to 
await a final decision on the merits. 
Mich.—Cohen v. Detroit Joint Bd. 
Amalgamated Clothing Workers of 
America, 42 N.W.2d 830, 327 Mich. 
606 

36. Ky.—Louisville & I. Ry. Co. v. 
Pulliam's Adm’x, 82 S W 2d 191, 269 
Ky. 82. 

36.50 Ala.—Karter v. Peck, 25 So. 
1012, 121 Ala. 636. 

Pitts v. Bethea, 16 So.2d 311, 31 
Ala.App. 294. 

Considsratioa of srrors ooenrxiag in 
mala, trial 

Errors occurring In the main trial 
could be considered only as far as 
they might affect the propriety of the 
order granting the new trial. 

Ala.—Karter v. Peck, 26 So. 1012, 121 
Ala. 636. 

Pitts V. Bethea, 15 So.2d 311, 31 
Ala.App. 294. 

Failara to aiovo to ravlsw otlior 
qnostloas 

On defendant's appeal from order 
granting new trial, in absence of mo¬ 
tion to review, plaintiff was not en¬ 
titled to have denial of other motions 
reviewed. 

Wls —Braun v. Baudhuln, 9 N.W.2d 
I 596, 243 Wis. 107. 
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trial for the purpose of determining whether the 
trial court was justified in granting the new trial, 
and questions pertaining to a defect of parties plain¬ 
tiff may be reviewed on defendant’s appeal from an 
order granting plaintiff’s motion for a new trial 
but on an appeal from an order granting a new trial 
the appellate court will not review an order deny¬ 
ing a motion to disqualify the trial judge, 87.10 or 
an order denying a motion for nonsuit and the di¬ 
rection of a verdict.*'^-^^ 

Obviously appellant, on appeal from an order 
granting a new trial, may not complain of a ruling 
during the trial which, if erroneous, would con¬ 
stitute a very good reason why the order granting 
the new trial should be sustained.38 Exceptions tak¬ 
en by him to the admission or exclusion of testi¬ 
mony during the progress of the trial are irrelevant 
to the one question properly before the appellate 
court, namely, whether the trial judge acted rightly 
in granting a new trial.8® Under some statutes, a 
party on whose motion a new trial was granted may, 
under some circumstances, obtain a review of or¬ 
ders on other motions.^® 


Under statutory provisions and rules of civil pro¬ 
cedure, on an appeal from an order denying a new 
trial there may be a review of other orders or judg- 
ments,*8-8 and an error which occurred during the 
trial and was set out as a ground of a motion for 
a new trial is before the appellate court for review 
on appeal from an order denying the new trial 
and, on appeal from an order denying a motion for 
a new trial on the issue of damages only, the issue 
that plaintiff failed to make a submissible case, 
raised by motion for a directed verdict, may be re- 
viewed.^^*8 

It is, however, generally recognized that orders 
which are not appealable directly may not be ap¬ 
pealed by indirection, and that the merits of a non- 
appealable order may not be reviewed by means of 
an appeal from an order denying a new trial 
and it is also recognized that a question will not 
be considered for the first time on an appeal from 
an order denying a new trial where the questiwi 
could have been presented in the trial court, and 
could have been raised in the appellate court by a 
direct review proceeding.^i-iB Thus, discovery or- 


37. Mont.—Parsons v. Rice, 264 P. 
390. 81 Mont. 509. 

XnsitllLoleiioy of evldenoe 

Where there is insufficient evidence 
to take a case to the Jury It Is er¬ 
ror to arant a new trial for inade¬ 
quacy of damaeres, and the defeated 
party, on appeal from the order, may 
urfire the insufficiency of the evi¬ 
dence, althougrh he could not appeal 
from the denial of his motion for 
Judflrment n o. v. 

Wash.—Adams v. Anderson & Mid¬ 
dleton Lumber Co., 221 P. 993, 127 
Wash. 678. 

Order after Judgment see Infra 9 
1496. 

37JJ Okl.—Belford v. Allen, 103 P.2d 
495, 187 Okl. 480. 

Assumption on snhssqnsnt nppsal 

If questions pertaining to defect of 
parties plaintiff are not reviewed and 
expressly decided on defendant's ap¬ 
peal from an order granting plain¬ 
tiff's motion for a new trial, it will 
be assumed on a subsequent appeal 
that such questions were determined 
by implication. 

Okl.—Bedford v. Allen, supra. 

37.10 Cal.—Collins v. Nelson, 78 P. 

2d 758, 26 C.A.2d 42. 

37.16 S.C.—Hayes v. Atlantic Coast 
Line H. Co., 13 S.E.2d 921, 196 S.C. 
886 . 

38. Mo.—Berglar v. University City, 
App., 223 S.W. 763. 

39. H.I.—Hanley v. Rhode Island 
Co., 99 A. 763. 

40. Orders speoifted la notioe of mo¬ 
tion for review 

On appeal from an order granting 


a new trial, respondent may, under a 
permissive statute, file notice of mo¬ 
tion to review and have a review of 
other orders of which he complains, 
including rulings denying his mo¬ 
tions for a directed verdict or for 
Judgment notwithstanding the ver¬ 
dict, 

Wls.—Huebner v. Fischer, 288 N.W. 
264, 232 Wis. 600—Julius v. First 
Nat. Bank, 256 N.W. 792, 216 Wis. 
120 . 

40.6 Ga.—^Henderson v. American 
Telephone & Telegraph Co., 31 S.E. 
2d 662, 71 Ga.App. 607. 

Moot questioB not revlewable 

Ga.—Pope V. U. S. Fidelity A Guar¬ 
anty Co., 35 S.E.2d 899, 200 Ga.'»69. 

Judgment sustaining demurrer 

Defendant below who has excepted 
to denial of his motion for new trial 
may at hearing in the appellate court, 
on motion, assign error on exceptions 
taken pendente lite to a judgment 
sustaining demurrers to his answer, 
especially where contents of such 
pendente lite exceptions are recited 
in final bill of exceptions, and a copy 
the r e o f apt^eara in transcript of rec¬ 
ord. 

Ga.—^Richards v. Richards, 76 S.E.2d 
492, 209 Ga. 889. 

41. Iowa.—Spaulding v. Miller, 249 
N.W. 642, 216 Iowa 948. 

Order granting or refnsiag inspee- 
tion of doouments is said to be re¬ 
vlewable on appeal from an order de¬ 
nying a new trial. 

Minn.—-In re Melgaard's Will, 246 N. 
W. 478, 187 Minn. 682. 
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Ruling on evidence is said to be 
revlewable on appeal from an order 
on a motion for a new trial. 

Minn.—^Arnoldy v. Northwestern 
State Bank, 172 N.W. 699, 142 Minn. 
449. 

Oenial of motion for directed verdict 

Iowa.—Spaulding v. Miller, 249 N.W. 
642, 216 Iowa 948. 

Betting aside verdict and granting 
adverse party new trial 

Defendant’s objection and excep¬ 
tion to an order overruling his motion 
for a new trial after setting aside a 
verdict for him were tantamount to 
an appeal from the order setting 
aside the verdict and granting plain¬ 
tiff a new trial. 

Ark.—Clements v. W. C. Knight & 
Co., 188 S.W. 1173, 126 Ark. 488. 
41.6 Mo.—^Wood V. St. Louis P^iblic 
Service Co., 228 S.W.2d 666, 17 A.L. 
R.2d 868. 

41.10 Minn.—State v. Bentley, 28 N. 
W.2d 179, 224 Minn. 244, opinion 
supplemented 28 N.W.2d 770, 224 
Minn. 244. 

Vo review of uouappealabls portion 
of order 

Appeal from order setting aside 
verdicts for defendants and granting 
plaintiff new trial did not bring up 
for review nonappealable portion of 
such order denying motion by one of 
defendants for dismissal on the mer¬ 
its as to that defendant. 

Minn.—Storey v. Weinberg, 81 N.W. 
2d 912, 226 Minn. 48. 

4 

41.16 Ga.—Standard Sur. A Cas. Co. 
of N. T. V. Johnson, 41 S.B.2d 676, 
74 Ga.App. 828. 
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ders made prior to trial,^1*20 and orders relating to 
the pleadings,are not reviewable on appeal from 
an order denying a new trial. Furthermore, an 
appeal from a decree denying a motion for a new 
trial or to modify the final decree does not author¬ 
ize a review of the final decree,^2.5 and if the only 
appeal taken is from an order denying a rehearing, 
«uch appeal does not bring up for review the final 

•decree^^.io or the entire record.^2.i6 

A proposition that error, in striking portions of 
the answer, was not an error occurring at the tri¬ 
al, and therefore cannot be reviewed on appeal from 
an order denying a motion for a new trial is not 
controlling where the issue tendered by the strick¬ 
en averments remained under a general denial of 
essential allegations of the complaint.^3 Qn appeal 
from an order granting a new trial because of er¬ 
ror in overruling a demurrer to a replication, the 
ruling on that demurrer, but not the ruling on a 
■demurrer to a plea, is before the court for re- 
view.^^ The exclusion from the bill of exceptions 
of a statement as to the testimony is not review- 
able on appeal from an order denying a new trial 
where the evidence was not transcribed and there 
is nothing before the appellate court from which it 
can determine whether the statement was or was 

not correct. 

Motion for nezv trial as alternative motion. Un¬ 
der the appellate practice and procedure in a num¬ 
ber of jurisdictions, provision is made for present¬ 
ing a motion for judgment notwithstanding the ver¬ 
dict or, in the alternative, for a new trial if the 
motion for judgment notwithstanding the verdict 
is denied. A statute which makes an order deny¬ 
ing an alternative motion for judgment notwith¬ 
standing the verdict or for a new trial appealable 


has reference to a motion for judgment in favor of 
the moving party, and the statute does not author¬ 
ize an appeal from an order denying an alternative 
motion for judgment against a codefendant, not¬ 
withstanding a verdict in his favor, or for a new 

trial.^5.6 

Ordinarily, an appeal will not lie from an order 
denying a motion for judgment notwithstanding the 
verdict if the motion for a new trial is granted, 
but if the adverse party appeals from the order 
granting a new trial, on such appeal the court may 
review the order denying the motion for judgment 
notwithstanding the verdict.'*®-^® If the trial court 
grants the motion for judgment notwithstanding 
the verdict and does not rule on the motion for a 
new trial, the failure to rule on the motion for a new 
trial constitutes a denial of that motion by opera¬ 
tion of law, and on appeal from the judgment the 
court will review the grant of the motion for judg¬ 
ment notwithstanding the verdict and the denial 
by operation of law of the motion for a new tri- 

al.45.20 

If the trial court denies the motion for judgment 
notwithstanding the verdict and the alternative mo¬ 
tion for a new trial, on an appeal from such or¬ 
der the appellants may assign error on any ruling 
made prior to, during, or after the trial.45.25 Er¬ 
ror in granting a new trial is not reviewable on ap¬ 
peal from an order denying an alternative motion, 
made after a new trial of all the issues, for a new 
trial or for judgment notwithstanding the verdict.45 
On an appeal from an order denying an alternative 
motion for amended findings and conclusions or a 
new trial, only that part of the order denying a 
new trial is subject to review.46.5 


41.20 Minn —Brown v. Saint Paul 
City Ry. Co., 62 N.W.2d 688, 2-11 
Minn 16. 

'42. Minn.—Northwestern Nat. Bank 
of Minneapolis v. Chas. H. Wood 
Co., 262 N.W. 161, 196 Minn 98— 
Matesic v Maras, 225 N.W. 84, 177 
Minn. 240. 

42.5 Ala.—Spurling v. Spurllng, 35 
So 2d 502, 250 Ala. 612. 

42.10 Fla—Hollywood, Inc., v. 
Clark, 16 So.2d 176, 163 Fla. 601. 

Tenn.—Capshaw v. Town of Cooke¬ 
ville, 203 S.W.2d 369, 186 Tenn. 96. 

42.15 Tenn.—Capshaw v. Town of 
Cookeville, supra. 

43. Minn.—Johnson v. Maryland 
Casualty Co., 224 N.W. 700, 177 
Minn. 108. 

44. Ill.—Randall v. Randall, 281 HI. 
App. 169. 


46. Minn —State v. Phillips, 223 N. 
W. 912, 176 Minn. 472. 

45.5 Minn.—Mufirerenburg: v. Leigh¬ 
ton, 60 N.W.2d 9, 240 Minn. 21. 

45.10 Cal.—In re Green’s Estate, 164 
P.2d 692, 26 C.2d 636. 

45.15 Cal.—In re Green’s Estate, 154 
P.2d 692, 26 C.2d 535, disapproving 
Leplat v. Raley, Wiles Auto Sales, 
145 P.2d 360, 62 C.A.2d 628. 

Hargrave v. Acme Tool & Tester 
Co., App., 802 P.2d 692—Upper v. 
Poteet, 268 P.2d 486, 116 C.A.2d 6— 
In re Kreher’s Estate, 238 P.2d 150, 
107 C.A.2d 831. 

Wis.—Volland v. McGee, 294 NW. 
497, 236 Wis. 358, rehearing denied 
296 N.W. 636, 236 Wis. 868. 

Whole order on alternative motion 
Where a motion is made in the al¬ 
ternative for judgment notwithstand¬ 
ing the verdict or for a new trial, and 
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the court denie.s the motion for Judg¬ 
ment but grants a new trial, the 
moving party may appeal from the 
order as a whole and obtain a review 
of the ruling on the motion for judg¬ 
ment notwithstanding the verdict. 
N.D—Welch Mfg. Co. v. Herbst De¬ 
partment Store, 204 N.W. 849, 63 N. 
D. 42. 

45.20 Neb.—Krepeik v. Interstate 
Transit Lines, 43 N.W.2d 609, 163 
Neb 98. 

45.25 Wash.—Falk v. Stlenback. 190 
P.2d 747, 30 Wash.2d 62. 

46. Minn.—Backstrom v. New York 
Life Ins. Co., 269 N.W. 681, 194 
Minn. 67. 

46.5 Minn.—Graphic Arts Educa¬ 
tional Foundation v. State, 69 N.W. 
2d 841, 240 Minn. 143—Ferch v. Hil¬ 
ler, 297 N.W. 102, 210 Minn. 3— 
Schaedler v. New York Life Ins. 
Co., 276 N.W. 236, 201 Minn. 327. 
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Partial appeal. In the case of a partial appeal, 
as an appeal from an order granting a limited new 
trial, the appellate court may review as much of 
the judgment as is necessary to give the appellant 
the relief he seeks, even though it is necessary to 
reverse parts of the judgment with which appel¬ 
lant has no quarrel, and from which neither party 
has appealed.^®*!® 

§ 1495. - Order Overruling or Sustaining 

Demurrer 

In many Juriadictloni on an appeal from an order 
•uttalning or overruling a demurrer only the causea at- 
signed by the demurrer will be reviewed; but in other 
Jurisdictions on such an appeal other orders and rulings 
may be reviewed. 


5 C.J.S. 

In many jurisdictions, on an appeal from an or¬ 
der sustaining a demurrer,^^ or on appeal from an 
order overruling a demurrer,^® only the causes 
assigned by the demurrer will be reviewed, and the 
appellate court will not review other interlocutory 
orders or rulings. On appeal from a judgment sus¬ 
taining a general demurrer to a petition no question 
is presented for review other than the sufficiency of 
the facts stated in the petition to make out a cause 
of action,^® and a subsequent order sustaining a 
demurrer to defendant's answer cannot be re¬ 
viewed.^®*® On appeal from an order overruling a 
demurrer which is both general and special, only 
questions raised by the general demurrer can be 
reviewed;®® but on an appeal from an order over- 


46.10 Cal.—Toshio Hamasaki v. Flo- 
tho. 248 P.2d 910. 39 C.2d 602. 

47. Ala.—Lampkin v. Strawbridge, 
11 So.2d 130. 243 Ala. 658. 

Ga.—Crawford & Ashby v. Carter, 91 
S.E. 780. 146 Ga. 526. 

Nev.—Daly v. Lahontan Mines Co.. 

168 P. 286. .39 Nev. 14. 

Tex.—Home Ben. Ass'n of Henderson 
County V. Boswell. Civ.App., 268 
S.W. 979. 

4 C.J. p 688 note 64. 

Ordsrs, dsorsss, or mlliigs bald not 
rovlawabls 

(1) Order sustaining another de¬ 
murrer. 

Ala.—Woods V. Allison Lumber Co., j 
62 So.2d 229. 258 Ala. 282—Mont¬ 
gomery V. Drinkard Auto & Truck 
Co.. 60 So.2d 823. 267 Ala. 686— 
Batson v. Graham. 181 So. 260. 236 
Ala. 72. 

Minn.—Berghuis v. Korthuis. 37 N. 
W.2d 809. 228 Minn. 534. 

(2) Order overruling another de¬ 
murrer. 

Ala.—Boyd v. Boyd, 71 So. 2d 76. 260 
Ala. 461—Gibson v. Edwards, 16 
So.2d 865. 246 Ala. 334—Owen v. 
Montgomery, 161 So. 816, 230 Ala. 
674. 

(3) Order of consolidation. 

Ala.—Fogleman v. National Surety 
Co., 132 So. 317, 222 Ala. 265. 

48 . Ala.—McCary v. Crumpton, 83 
So.2d 309. 263 Ala. 676—Westbrook 
v. Inglenook First Methodist 
Church, 80 So.2d 726, 262 Ala. 652— 
Comer v. Linbaugh, 57 So.2d 72, 256 
Ala. 655—Eatman v. Nuckols, 38 
So.2d 494, 261 Ala. 644—Sumner v. 
Caldwell, 18 So.2d 87, 245 Ala. 668 
—Tillery v. Commercial Nat. Bank 
of Anniston, 4 So.2d 125, 241 Ala. 
663—Caheen v. First Nat. Bank, 
159 So. 815, 230 Ala. 105—48th St. 
Inv. Co. V. Fairfteld-American Nat. 
Bank, 134 So. 803, 223 Ala. 44—Ky- 
ser v. American Surety Co. of New 
York, 106 So. 689, 213 Ala. 614— 
Macke v. Macke, 76 So. 26, 200 Ala. 
260. 


Fla—^Amos v. Postal Telegraph-Ca¬ 
ble Co., 80 So. 293, 76 Fla 465— 
Phifer V. Abbott, 74 So 488. 73 Fla. 
402—Williams v. Black. 74 So. 312, 
73 Fla. 309. 

Ga.—Harper v. Atlanta Mill. Co., 48 
SE.2d 89. 203 Ga. 608. I 

Stovall V. Rumble, 29 S E.2d 804, 
71 GaApp. 30—Butler v. Godley, 
181 S.E. 494. 61 Ga.App 784. 

Ind —Cain School Tp. v. Snyder, 126 
N.E. 686, 73 Ind.App. 140, followed 
in Cain School Tp. of Fountain 
County V. Foxw^orthy, 126 N.E. 876, 
73 Ind.App. 697. 

Or.—Adams v. McMickle, 168 P.2d 
648, 176 Or, 459, 159 A.L.R. 541. 

Wyo.—Oorpns Juris Sscnndiun cited 
in Templar v. Tongate, 256 P.2d 
223, 225. 

4 C.J. p 688 note 66. 

Ordsrs, deorses, or raliags held act 
rsvlewahle 

(1) On motion to strike. 

Ala.—Eatman v. Nuckols, 38 So.2d 
494, 251 Ala. 644—Badham v. John¬ 
ston. 193 So. 420, 239 Ala. 48. 

Ga—McCallum v. Bryant, 92 S E 2d 
631, 212 Ga. 348—Dean v. Turner, 
106 S.E 602, 151 Ga. 44—Thomas v. 
Berry, 105 S.E. 478, 161 Ga. 7—Ar¬ 
mor V. Stubbs, 104 S.E. 600, 160 Ga. 
620. 

Mayeske v. Ferguson. 93 S.E.2d 
190, 93 Ga.App. 841—Roberson v. 
Liberty Nat. Bank & Trust Co. of 
Savannah, 76 S.E.2d 522. 88 Ga.App. 
271—Clay v. Merchants Mut. Credit 
Corp., 72 S.E.2d 833, 86 Ga.App. 
832—Cooledge v. Casey, 198 S.E. 96. 
58 Ga.App. 134—^Wright v. Morris, 
177 S.E. 366, 50 Ga.App. 196—Amos 
V. Continental Trust Co., 96 S.E. 
1026, 22 Ga.App. 348. 

Or.—Adams v. McMickle, 158 P.2d 
I 648, 176 Or. 469, 169 A.L.R. 641. 

(2) On prior demurrer. 

Ala.—Darden y. Meadows, 68 So.2d 
709, 269 Ala. 676—^Nearhos v. City 
of Mobile, 57 So.2d 819, 257 Ala. 161 
—Comer v. Limbaugh, 57 So.2d 72, 
266 Ala. 665—^Eatman v. Nuckols, 
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38 So 2d 494, 251 Ala. 514—Craigr 
V. Craig, 121 So. 86, 219 Ala 77. 

Ga—Gay v. Greene, 84 S E 2d 847, 91 
Ga.App. 78—Roberson v. Liberty 
Nat. Bank & Trust Co of Savan¬ 
nah, 76 S.E.2d 522. 88 GaApp. 271 
—Mullinax v. Turner. 62 S E.2d 398, 
83 Ga.App. 1—Cone v. Hunter, 142 
SE. 468, 38 GaApp 45. 

(3) On plea in abatement. 

Ala—Cates v. Cates. 8!) So 2d 69, 264 

Ala. 628—^Dobbs Truss Co. v. Suth¬ 
erland, 56 So 2d 638. 256 Ala. 581— 
Marion County v Middleton, 21 So. 
2d 312, 246 Ala 464 
Ga—National Union Fire Ins. Co. 
v Ozburn, 194 S E. 756, 57 Ga.App. 
90. 

(4) On motion to make more defi¬ 
nite and certain. 

Wis —City of Milwaukee v. Drew, 265 
NW, 683, 220 Wls 511. 

(5) On plea to jurisdiction. 

Ga—American Oil Co. v. Arrington, 
43 S.E.2d 732, 73 Ga App. 447. 

(6) On motion to require security 
for costs. 

Ala.—Taylor v. Morton, 151 So. 853, 
227 Ala. 690. 

(7) Allowing amendment, after 
perfection of the appeal, of the plead¬ 
ing demurred to. 

Ala.—Clements v. Lavender, 96 So. 
785, 209 Ala. 615. 

(8) Requiring additional bond. 
Ala.—Dent v. Foy, 85 So. 709, 204 Ala. 

404. 

49. Ky.—Commonwealth v. First 
Christian Church of Louisville, 186 
S.W. 880, 171 Ky. 62. 

4 C.J. p 688 note 67. 

49.5 Ga.—Bullard v. Bullard, 44 S.E. 
2d 770, 202 Ga. 769. 

60. Miss.—Columbian Mut. Life Ins. 
Co. V. Jones, 133 So. 149, 160 Miss. 
41—Spence v. Clarke, 120 So. 195, 
152 Miss. 642. 

4 C.J. p 688 note 66. 



5 C. J* S« 

ruling a demurrer to one cause of action the ap¬ 
pellate court may review an order sustaining de¬ 
murrers to other causes of action.B®-5 

In some jurisdictions the rule is followed that 
on an appeal from an adverse order or ruling on 
a demurrer, the appellate court will review prior 
adverse rulings or orders,6010 provided such other 
orders or rulings are included in the notice of ap¬ 
peal.60.16 In the application of this rule, on an 
appeal from an order or ruling sustaining a de¬ 
murrer, there may be a review of an order dis¬ 
missing the action,6i and on appeal from an order 
overruling a demurrer there may be a review of an 
order made on motion to quash service of a sum¬ 
mons,6i 6 or an order to make a pleading definite 
and certain.61 lO 

In still other jurisdictions if a demurrer is sus¬ 
tained without leave to amend, on appeal from the 
order sustaining the demurrer the court may review 
a prior order, 6i i5 but only if an appeal has been 
taken from the prior order.6i.20 Jn some instances, 
on an appeal from an order or ruling on a demur¬ 
rer, the appellate court will review an order to make 
more definite or certain,6i 25 and the court may re- 
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view such order as a matter of gracc.6i*30 Fur¬ 
thermore, on a writ of error to the overruling of a 
demurrer to the petition, the court may consider and 
review the overruling of a plea in abatement or a 
plea of res judicata,62 and, on a writ of error to 
review a judgment overruling general and special 
demurrers to a petition, the court may, because of 
peculiar facts presented, grant leave to consider as 
exceptions pendente lite the official copy of the bill 
of exceptions assigning error on the striking of de¬ 
fendant’s answer.62.5 

§ 1496. On Appeal from Subsequent Order 

As a general rule and subject to certain exceptions^ 
an appealable Judgment, order, or decree from which no 
timely appeal has been taken will not be reviewed on an 
appeal from a subsequent Judgment, order, or decree. 

Except as there may be statutory provisions to the 
contrary,63 the generally recognized rule is that if an 
appealable decision, such as a judgment, order, or 
decree, has been entered, from which no appeal has 
been taken, the decision will not be reviewed on an 
appeal taken from a subsequent judgment, order, or 
dccree.64 This rule has been applied where the 
subsequent order from which the appeal was taken 


50.5 Nev—Ronnow v. City of Las 
Vogaa, 65 P 2d 123, 57 Nev. 332 

60.X0 Kan —Bortzfleld v. Sutton, 299 
P2d 6S4, 180 Kan 46—^Western 

Shale I’roducts Co. v. City of Port 
Scott, 266 P2d 327, 175 Kan 643. 

50.15 Kan —Bortzfleld v. Sutton, 299 
P 2d 584, 180 Kan. 46. 

Fallara to appeal 

Whore no appeal was taken from 
an order denying a motion to amend 
a petition the order would not be re¬ 
viewed on appeal from an order over¬ 
ruling a demurrer to the petition. 
Kan—Schulte v. Westborough, Inc., 
180 P.2d 278, 163 Kan. Ill, 172 A.L. 
R. 259. 

51. Kan —Brlngle v. Gale Tp. in Ma^ 
rion County, 272 P. 126, 127 Kan. 
115. 

61.5 Kan—Standard Steel Works v. 
Crutcher-Rolfs-Cummlngs, Inc., 269 
P.2d 402, 176 Kan. 121. 

61.10 Kan —Western Shale Products 
Co. V. City of Port Scott, 266 P 2d 
327, 176 Kan. 643—Gibson v. Bod- 
ley, 133 r.2d ll2, 156 Kan. 338— 
Mead v. City of Coffeyvllle, 107 P* 
2d 711, 152 Kan 799. 

]5ixnltatloii on ravlew of ordar 

Where an appeal has been taken 
from an order overruling a demurrer*, 
the court will review a prior order 
denying a motion to make a pleading 
deflnite and certain, but the order on 
the motion to make the pleading defj- 
Inite and certain will be considered 
for the limited purpose of determin¬ 


ing whether the lower court abused 
sound Judicial discretion in ruling on 
the motion and to determine whether 
the pleading thereafter should be lib¬ 
erally or strictly construed on the 
demurrer thereto, and the motion 
must bo con.sidered in view of all al¬ 
legations of the pleading together 
with the terms and provisions of ex¬ 
hibits made a part of the pleading 
and not merely with respect to some 
isolated paragraph of the pleading. 
Kan —Farmers ITnion Elevator Co. v. 
Johnson-Sampson Const. Co., 268 P. 
2d 268, 174 Kan. 693. 

61.15 Cal.—Kraft v. Innls, 135 P.2d 
29, 67 C A 2d 637. 

Order denyiag oliaage of venae 
Cal.—Kraft v. Innis, supra. 

61.20 Cal.—Kolodzlejskl v. Hover, 
269 P 2d 163, 124 C.A.2d 731. 

51.25 S.C.—Rice Hope plantation v. 
South Carolina Public* Service Au¬ 
thority, 59 S.E.2d 132, 216 S.C. BOO. 

51.30 S.C.—Lentz v. Carolina Scenic 
Coach Lines, 88 S.E.2d 11, 208 S.C. 
278 

52. Ga.—Bass v. African Methodist 
Episcopal Church, 116 S.E. 816, 155 
Ga. 57. 

Newsome v. Clark. 179 S.E. 144, 
50 Ga.App. 591. 

Contra Atlantic Coast LMl's R. Co. v. 
Tifton Produce Co.,^ 179 S.E. 126, 
60 Ga.App. 614. 

62.5 Ga.—Roberson v. Liberty Nat. 
Bank & Trust Co. of Savadnah, 76 
S.E.2d 622, 88 Ga.Ap|>r-2fU . 
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53. Mont.—Collier v. Field, 2 Mont. 
320. 

64. Cal.—Andrade v. Andrade, 13 P. 
2d 676, 216 C. 108. 

Tompkins v. Hogc, 250 P.2d 174, 
114 C.A.2d 267—Snyder v. Dorosh. 
72 P.2d 158, 22 C A.2d 591. 

Conn —^Neumann v. Neumann, 66 A. 

2d 916, 134 Conn. 176 
Pla.—Childs v. Boots, 152 So. 212, 112 
Pla. 277—Elder v. Estate of R. S. 
Hall, Inc., 124 So. 466. 98 Fla. 954— 
Ocean Frontage Co v. McFadden, 
123 So. 666, 98 Fla. 197, followed in 
123 So. 668, 98 Fla. 202. 

Idaho.— Corpus Juris Seoundnin cited 
in Paplneau v. Idaho First Nat. 
Bank, 268 P.2d 765, 758, 74 Idaho 
145. 

Ill.— Classen v. Ripley, 95 NE.2d 454. 
407 Ill. 350, appeal transferred, see 
98 N.E2d 868, 343 Ill.App. 298— 
Rabe v. Rabe, 64 N.E.2d 618, 386 
Ill. 600. 

Warner v. Armstrong, 214 Ill. 
App 188. 

Ind—Greek Orthodox Church v. Al¬ 
exander, 156 N.E. 545, 199 Ind. 628. 
Iowa—Hakes v. Phillips, 216 N.W. 
645, 204 Iowa 603—Chicago, R I. & 
P. Ry. Co v. Pearl City Fuel Co., 
162 N.W. 808, 179 Iowa 1269. 

Ky—Max Ams, Inc., v. Barker, 170 
S.W'.2d 45. 293 Ky. 698. 

La —Succession of Bongiovanni, 

App., 183 So. 570. 

Mich.—R. C. Mahon Co. v. R. S. 
Knapp Co., 268 N.W. 828, 277 Mich. 
103—Grand Rapids Trust Co. v. 
Von Zellen, 265 N.W. 424, 267 Mich. 
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was an order denying a rehearing, an order or 
decree vacating or setting aside or refusing to va¬ 
cate or set aside a judgment, decree, or order,5® 
an order denying a motion to set aside a default,®®*® 
an order denying a motion to resettle a judgment 
or order,5*^ an order of seizure and sale,®® an order 


adjudging a party to be in contempt of court®® 
or denying a motion for discharge in contempt pro¬ 
ceedings,®® an order or decree confirming®^ or re¬ 
fusing to confirm®® a sale, an order or decree en¬ 
forcing and carrying into effect another decree,®* 
an order overruling exceptions to the report of an 


533—Marsh v. Lamb, 224 K.W. 358. 
246 Mich. 611, affirmed 226 N.W. 
816, 246 Mich. 511. 

Miss.—Miller v. McWhorter, 161 So. 
672, 173 Miss. 16—1. H. & Byers 
McCollum V. M. C. Sc Johnnie Dil¬ 
lard, 119 So. 180, 152 Miss. 260. 
N-T.—Standard Air Conditioninsr v. 

Chlnitz, 8 N‘.T.S.2d 895. 

N-C.—Bank of Pinehurst v. Derby, 2 
S.E.2d 875, 215 N.C. 669. 

Or.—^Handy v. Thews, 276 P. 683, 129 
Or. 116. 

Pa.—Petition of Baily, 76 A 2d 645. 
365 Pa. 613. 

Tenn,—Moore v. Bell, 234 S.W.2d 826. 
191 Tenn. 401. 

Tex.—Castillo v. Parlas, ClvApp, 61 
S.W.2d 989—Cyphers v. Blrdwell, 
Civ.App., 32 S.W.2d 937. 

Wash.—Weaver v. Stinson, 31 r.2d 
610, 177 Wash. 140. 

W.Va.—VauRhan v. Vaughan, 133 S 
E. 158. 101 W.Va. 661. 

Wla.—Hogenson v. Prahl. 208 NW 
867, 190 Wis 214. 

4 C.J. p 688 note 69. 

Appeal from sabseqnent supplemen¬ 
tal order or decree 
Fla.—Hollywood, Inc. v. Clark, 15 So. 

2d 176, 163 Fla. 501. 

Ill.—Wiedoeft v. Frank Holton & Co , 
6 N.B2d 601, 287 Ill.App. 692. 
Waiver of defects la original judg¬ 
ment 

Any defects in original judgment 
would be deemed waived by failure 
to perfect an appeal from that judg¬ 
ment, and such defects could not be 
reviewed on an appeal from a subse¬ 
quent judgment. 

N.D.—Pickett v. Wick, 296 NW. 924. 

70 N.D. 650. 

Appeal from order at foot of judg¬ 
ment 

In an action to foreclose a mort¬ 
gage where an appeal was taken 
from an order made at the foot of 
the judgment providing for costs, 
disbursements, and allowance, such 
appeal would not permit a review of 
the Judgment itself. 

N.Y.—Shoplro v. Fairmount Bldg. 
Co., 13 N.Y.S.2d 866, 257 App.Dlv. 
1035, appeal denied. 

55. Fla.—Casque v. Ball, 71 So. 329, 

71 Fla 267. 

4 C.J. p 689 note 70. 

56. Ariz.—Fahrenbrink v. Moore, 75 
P.2d 360, 61 Ariz. 176. 

Cal.—Newbury v. Civil Service Com¬ 
mission of City of Los Angeles, 10$ 
P.2d 746, 42 C.A.2d 268—Brown v. 
Brown, 79 P.2d 1112, 26 C.A.2d 637 
—Snyder v. Dorosh, 72 P.2d 168, 


22 C.A.2d 691—Hotel Park Central 

V. Security First Nat. Bank of Los 
Angeles, 59 P.2d 606, 15 C.A.2d 29S. 

Fla.—Newkirk v. Highway Engineer¬ 
ing & Construction Co., 152 So. 710, 
114 Fla. 31. 

Ill—Babe v. Habe, 54 N.E.2d 518, 386 
Ill. 600. 

D1 Meo V. Hines, 229 Ill.App. 486. 
Ky.—Broadway & Fourth Ave. Realty 
Co. V. Local No. 181, Hotel and 
Restaurant Emp. Union, 244 S.W. 
2d 746—Chlpps v. Bishop, 277 S.W. 
276, 211 Ky. 259. 

Mo.—Jones v. Arnold, 221 S.W.2d 187, 
359 Mo. 161. 

NY—Goldberg v. Green, 60 N.y.S.2d 
789, 270 App.Dlv. 856. appeal de¬ 
nied 62 N.Y.S.2d 867, 270 App.Div. 
1024. appeal dismissed 72 N.E 2d 
19. 296 N.Y. 830—Thorburn v. 

Gates, 164 N.Y.S. 307, 177 App.Dlv. 
474. 

Okl —Dawson v. Kroning, 173 P. 621, 
68 Okl. 264. 

Pa —Commonwealth ex rel. Snvder v. 
Snyder, 182 A. 62. 120 Pa.Super. 
189. 

R.I.—Kimball v. Massachusetts Acc. 
Co., 117 A. 230, 44 R I. 271, reargu¬ 
ment denied 118 A. 614, 24 A L.R. 
726 

Va.—Stowe v. Bison, 148 S E. 687, 152 
Va, 842. 

Wis.—Stale ex rel. Borgen v. Nltz, 31 
N.\V.2d 193, 252 Wis. 155. 

4 C.J. p 689 note 71. 

Only matter witb which appellate 
court is oonoerued is the legality of 
the order appealed from. 

Cal.—Sheehan v. Pioneer Lucky 
Strike Gold Mining Co., 54 P.2d 72, 
11 C.A.2d 530. 

Order strlktug motion from files 

A final judgment of dismissal can¬ 
not be reviewed, after lapse of the 
statutory time for writ of error 
thereto, by a writ of error to a sub¬ 
sequent order striking from the files 
a motion to set aside the judgment. 
Colo.—Miller v. Buyer, 236 P. 990, 77 
Colo. 329. 

Znoidental review of original judg¬ 
ment 

On appeal from an order on motion 
to vacate a Judgment the appellate 
court is not called on to review orig- 
I Inal judgment except as it may be 
incidental to the principal question 
I presented. 

Ohio.—Dlsmler v. White, App., 68 N. 
E.2d 380. 

56.5 Mo,—Hlnkley v. Little, 157 S. 

W. 2d 546, 236 Mo.App. 819. 

57. N.Y.—^Burnstine v. Burnstlne, 
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142 N.T.S. S42. 157 App Dlv. 906— 
Rothenberg v. Brooklyn Heights H. 
Co., 118 N.Y.S. 1001, 135 App.Div. 
161. 

4 C.J. p 689 note 72. 

58 . La.—Marlonneaux v. Dardenne, 
28 La.Ann. 467—Fazende v. Flood, 
24 La.Ann. 425—Umrlch v Grow, 
24 La.Ann. 308—Parkerson v. 

Grundy. 23 La.Ann. 630. 

4 C.J. p 689 note 73. 

69. U.S—OorpuB juris Secundum 
cited in Clarke v. P'ederal Trade 
Commission, C.C A Cal., 128 F 2d 
542. 543. 

Ill.—Berkson v. People, 61 Ill App. 
102, affirmed 39 N.E 1079, 154 Ill. 
81. 

4 C.J p 689 note 74. 

60 . N.C.—Childs V Wiseman. 26 S E. 
126, 119 N.C. 497. 

61 . Ark—Smith v. First Nat. Bank, 
177 S W 895, 119 Ark. 235 

Fla.—Hemphill v Welles, 132 So 829, 
101 Fla. 1088—Co-operative Home¬ 
stead Co. V. Dickmun, 67 So. 140, 68 
Fla. 462. 

Neb—Scotts Bluff County v Frank, 
13 N.W.2d 900, 144 Neb. 512. certio¬ 
rari denied 65 S Ct. 87, 323 U S 752. 
89 LEd. 602—Hays v Christian¬ 
sen, 209 N.W. 609, 114 Neb 764 
N.C.—Johnson v. Robinson, 88 S.E. 

231, 171 N.C. 194. 

4 C.J. p 689 note 76. 

Original judgment cannot be col¬ 
laterally attacked in brief on appeal 
from an order denying a motion to 
set aside a sale. 

Tex—MaripcKsa Mining Co. v. Wa¬ 
ters, Civ.App., 279 S.W. 676. 
Befueal to eat aside confirming order 
On appeal from an order denying 
a motion to set aside an order con¬ 
firming a sale of property, a prior 
judgment foreclo.sing lands for delin¬ 
quent taxes, from which judgment 
no appeal had been taken, would not 
be reviewed. 

Kan.—Board of Com’rs of Mitchell 
County V. Allen. 137 P.2d 143, 156 
Kan. 701. 

62 . Ark.—Pope v. Wylds, 266 S.W. 
458, 167 Ark. 40. 

63 . Cal.—Guaranty Trust & Savings 
Bank V. City of Los Angeles. 199 
P. 36, 186 C. 110. 

Ill.—Walker v. Walker. 26 N.E.2d 117, 
373 Ill. 839, transferred, see 30 N. 
E.2d 109, 307 Ill.App. 121. 

4 C.J. p 689 note 77. 

Partition anit 

After a final partition decree has 
been entered and no appeal taken, it 
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auditor,®* an order denying leave to file a petition 
in intervention after final decree,®® an order cor¬ 
recting a verdict,®®-® an order denying a motion to 
set aside an execution,®® or a decree on a bill in 
aid of execution.®®-® 

The rule is likewise applied where the appeal is 
from a supplemental decree stating an account be¬ 
tween the parties,®®-!® or from a supplemental de¬ 
cree awarding costs.®® !® It has also been held that 
if an appealable judgment, order, or decree has 
been entered and thereafter the time for taking an 


appeal expires without an appeal being taken, that 
judgment, order, or decree will not be reviewed 
on an appeal from a subsequent judgment, order, 
or decree ;®®-2® and, on appeal from a subsequent 
order there can be no consideration or review of 
questions which were determined and settled by a 
former final judgment and are reviewable only on 
appeal from such judgment.®*^ 

There are, however, situations where a prior judg¬ 
ment, order, or decree from which no appeal has 
been taken will be reviewed on an appeal from a 


cannot be reviewed on appeal from 
a subsequent decree ordering a sale 
of the property. 

Ill—Thelln v. Hupe, 72 N.E.2d 736, 
397 Ill. 44—Rabe v. Rabe, 54 N.E.2d 
618, 386 111. 600. 

64 . Md—White v. Hook, 40 A. 901, 
87 Md. 733. 

•65. Ill.—Stern v Willoughby, 78 Ill. 
App. 491, affirmed 53 N E. 1134, 179 
Ill. 31—Rosenberg v. Stern, 77 Ill. 
App 248. affirmed 63 NE. 78, 177 
Ill. 437. 

65.5 Mo —State ex rel. and to Use of 
Scarborough v Earley, 219 S W 2d 
879, 240 Mo App. 868. 

66 . N.Y —Arkenburgh v. Arken- 

burgh, 43 N Y.S 892, 14 App.Dlv. 
367. 

Rsfusal to recaU execution 

Ohio—Hodberg v Eversole, App, 35 
N E 2d 851 

Validity of Judgment 

On appeal from an order refusing 
to re.strain a sale under execution, 
the Judgment on which the execution 
issued may be reviewed only to the 
extent necessary to determine wheth¬ 
er or not it is a void judgment. 

Fla—Stanley v Powers, 166 So 843, 
123 rifi. 359. 

66.5 Mich —B€'.an v. Bergmann, 290 
NW 816, 292 Mich. 327. 

66.10 Ill—Wiedoeft V Frank Holton 
& Co.. 5 NE 2d 601, 287 Ill App. 592. 

•66.15 Ill —Pasfleld v. Donovan, 131 
NE 2d 604, 7 Ill 2d 663. 

66.20 Ala—Wood v. City of Birm¬ 
ingham, 22 So.2d 331, 247 Ala. 16 
—Burgin v. Sugg, 97 So. 216, 210 
Ala. 142. 

Conn.—Harrison v. Harrison, 108 A. 
800. 94 Conn. 280 

Fla.— Corpus Juris Saoundum oitad 

in Hollyw’ood, Inc , v. Clark, 16 So. 
2d 175, 184, 163 Fla. 601—Miami 
Bank & Trust Co. v. Radamacher 
Co.. 6 So.2d 63, 149 Fla. 24—Mc- 
Casklll V. Graham, 170 So. 120, 126 
Fla. 418—Hemphill v. Welles, 132 
So. 829, 101 Fla. 1088. 

N.J.—Pink V. Deering, 80 A.2d 608, 
129 N.J.Law 662. 

Pa.—In re Woodward & Williamson, 
118 A. 662, 274 Pa. 667. 


On ordar to sat asida 

Where no appeal is taken from an 
order or Judgment within the time 
limited, mere error in the order or 
Judgment cannot be reached by ap¬ 
pealing from an order denying a mo¬ 
tion to set it aside. 

WIs —^Kellogg-Cltizens Nat. Bank of 
Green Bay v. Francois, 3 N.W.2d i 
686, 240 Wis 432. I 

87. Cal —City of Los Angeles v. 
Abbott, 299 P. 807, 114 C.A. 268, 
followed in 299 P 810, 114 C.A. 756, 
299 P. 810. 114 C.A. 769, 299 P. 810, 
114 CA. 762, 299 P. 811, 114 C A. 
763, 299 P. 811. 114 C.A 766, 299 P. 
811, 114 C.A. 766, 299 P. 812, 114 C. 
A 757. 299 P 812, 114 C A. 760, 299 
P 812, 114 CA 761. 299 P. 812, 114 
CA. 764, and City of Los Angeles 
V, Nash, 299 P. 813, 114 C.A. 763 
Iowa—Kalde v. Kalde, 222 N.W. 361, 
207 Iowa 121. 

Ky—Brown's Adm’r v. Gabhart, 23 
S W 2d 651, 232 Ky. 336. 

Minn —Standard Oil Co. v. Remer, 
209 NW 316, 167 Minn. 362. 

Neb—Berk v Trapp, 174 N.W. 610, 
103 Neb 832. 

Wash —Peha’s University Pood Shop 
V. Stimpson Corporation, 31 P.2d 
1023, 177 Wash. 406. 

4 CJ. p 689 note 71 [a]—47 C J. p 
692 note 63, p 693 notes 75 [a], 77. 

Facts, evidence, and findings 

(1) The findings in the original 
decree, which was final, are not 
brought up by, and cannot be re- 
view(>d on, an appeal from a subse¬ 
quent decree. 

Ill—White V. Van Patten, 117 NE 
472, 280 III. 215. 

Or.—Hunt v. Wallowa Valley Im¬ 
provement Dist. No. 1, 260 P. 743, 
119 Or. 664. 

(2) Questions involving the suffi¬ 
ciency of the evidence to support 
the findings and Judgment cannot be 
considered on appeal from an order 
denying a motion to vacate the Judg¬ 
ment. 

Cal.—Luigi Marre Land & Cattle Co. 
V Roses, 84 P.2d 196, 139 C.A. 474 
—Lindgren v. Weaver, 262 P. 669, 
80 C.A. 660. 

(3) "This is an appeal by plain¬ 
tiff from an order denying his mo- 
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tlon to vacate the Judgment and en¬ 
ter a different one, upon the ground 
that the conclusions of law were in¬ 
correct, erroneous, and not consist¬ 
ent with nor supported by the find¬ 
ings of fact. No appeal was taken 
from the Judgment, and consequently 
in that state of the record none of 
the facts of the case can be consid¬ 
ered on this appeal, except those 
embraced in the findings.'* 

Cal.—Budd v. Hough, 279 P. 1074, 
1076, 100 C.A. 103. 

Matters arising prior to entry of final 
decree 

R.I.—Kimball v. Massachusetts Acr 
Co., 117 A. 230, 44 R.I. 271, rcargu- 
ment denied 118 A. 514, 24 A.L K. 
726. 

Matters for consideration of Jury 
Md —Brunsman v. Crook, 101 A 
1019, 130 Md 661. 

Merits of case 

Ind —Rooker v. Fidelity Trust Co , 
161 N.E. 610, 198 Ind 207. 

Mo—People v. Stacy, App, 282 S AV 
451. 

Wis.—Eskelinen v. Northwestern 
Casualty & Surety Co., 230 N W 
33, 202 Wis. 100 
Propriety of verdict 
Md—West V. William E. Wood Co. 

118 A. 69. 140 Md. 514. 

Bight to maintain action 
N.Y.—Hess V. Hess, 136 NE 231, 233 
NY. 164. affirming 189 N.Y.S. 945. 
198 App Div. 943. 

Bolings at trial 

Okl.—^Uncle Sam Oil Co. v. Richards. 
176 P. 240, 73 Okl. 328. 

Service of process 

Fla—Ocean Frontage Co. v. McFad- 
den, 123 So. 666, 98 Fla. 197, fol¬ 
lowed in 123 So. 668, 98 Fla. 202. 

Sufllolenoy of defense, coonterclalm, 
or orosB-oomplalnt 

Cal—Hatllff V. Ratliff, 2 P.2d 222, 
116 C A. 39. 

Or—Archambeau v. Edmunson, 171 
P. 186, 87 Or. 476. 

Where appeal from final order Is 
pending, questions Involved in the 
attack on such order may not be de¬ 
termined on appeal from an order 
denying a subsequent motion. 

NY—In re Starr, 280 N.Y.S. 763, 
246 AppDiv. 6. 
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subsequent judgment, order, or decree.®7.6 Thus, 
if a prior judgment was not final it may be brought 
up for review on an appeal from a subsequent judg¬ 
ment,®® and a prior order in a matrimonial action 
may be reviewed on appeal from a subsequent or¬ 
der even though the time for appeal from the prior 
order has expired.®®-® Where a final decree has 
been entered and thereafter a further final decree 
is entered from which an appeal is taken, such ap¬ 
peal brings up for review all matters which were 
not settled by the original decree.®®-^® If there 
was a fatal defect in the original judgment which 
would render it a nullity, such defect is available as 
a matter of error for its reversal on appeal from 
a nunc pro tunc judgment.®® Where the record 
on appeal from the second judgment brings under 
review the setting aside of the first judgment, the 
evidence on the second trial cannot be considered.*^® 

Previous proceedings, including the sufficiency of 
the findings to support the judgment, may be re¬ 
viewed on appeal from a subsequent order for the 
distribution of money on hand and the sale of prop¬ 
erty where, in their nature and effect, the judgment 
was preliminary and interlocutory and the order was 
final and appealable as a final judgment.^! By vir¬ 
tue of statute in some states, an appeal from a final 
order made after judgment brings up for review a 
previous order which made necessary and neces¬ 


sarily affected the order appealed from;*^® but such 
a statute does not apply so as to make the appeal 
operative to bring up a prior order which did not 
lead up to the order appealed from.*^® In some ju¬ 
risdictions, matters preceding an interlocutory de¬ 
cree which were subject to review on appeal from 
such interlocutory decree, had such appeal been 
taken, are not reviewable on appeal from an order 
denying a motion to set aside the final decree.*^* 

On appeal from an order granting a motion to 
vacate a judgment, the sufficiency of the motion 
may be reviewed where it was properly challenged 
in the trial court.*^® Where the motion is in the na¬ 
ture of an application for a writ of error coram 
nobis and no motion for a new trial is made, there 
is nothing before the appellate court but the record 
proper and matters of exception cannot be re¬ 
viewed.*^® 

Order on motion for new trial. In most states 
the review on appeal from an order granting or 
denying a motion for new trial after judgment ex¬ 
tends and is confined to such matters as were prop¬ 
erly assigned as grounds for the motion and were 
properly before the court for consideration when 
it acted on the motion; and it does not necessarily 
comprehend all of the alleged errors occurring at 
the trial which could have been reviewed on appeal 
from the judgment and, thus, where purely legal 


67.5 B«vlew proper 

(1) Of order opening: Judgment on 
appeal from the Judgment thereafter 
rendered on a Jury verdict 

Pa.—Rosenblum v. Edwards, 8 A. 2d 
468, 137 Pa.Super. 33. 

(2) Of Judgment granting a lump¬ 
sum award on an appeal from Judg¬ 
ment modifying prior Judgment and 
granting weekly payments rather 
than the lump-sum award 

Tex.—Federal Underwriters Ex¬ 
change V. Bailey, Clv.App., 175 S. 
W.2d 618, error refused. 

(3) Of order granting temporary 
injunction on appeal from order re¬ 
fusing to dissolve the temporary in¬ 
junction and keeping the injunction 
in force. 

Tex.—Railroad Commission v. Lov¬ 
ing, Civ.App., 128 SW.2d 845. 

(4) Of order of intervention on ap¬ 
peal from an order setting Judgment 
aside. 

Cal.—Taylor v. Western States Land 
& Mortgage Co, 147 P.2d 36, 63 C. 
A.2d 401. 

(5) Of decree taxing costs on ap¬ 
peal from decree granting Intervenor 
specific performance of a contract. 
111.—Balaskas v. Peters, 92 N.E.2d 

343, 340 111.APP. 643. 

68 . Cal.—Hayes v. Pierce, 64 P.2d 
728, 18 C.A.2d 531. 


Ill—Carp & Co. V. Goldstine, 263 Ill. 
App. 451. 

Xadlrsct appeal not allowed 

A Judgment which is not appeal- 
able directly because It lacks finality 
may not be appealed from indlrectl\ 
by appealing from order denying mo¬ 
tion to vacate it, 

Minn.—State v. Anderson, 58 N.W.2d 
257, 239 Minn. 144. 

68.5 Ill.—Simpson v. Slmp.son, 124 
N.E2d 573, 4 Ill App.2d 526. 

68.10 Ala.—Wilson v. Phillips, 179 
So. 203, 235 Ala. 410. 

69 . Tex.—Lepp v. Ward County Wa¬ 
ter Improvement Dlst. No. 2, Civ 
App„ 257 S.W 916. 

70. Miss.—McCarty v. Mitchell, 151 
So. 567, 169 Miss. 82. 

71. Cal.—Rossi v. Calre, 161 P. 1161, 
174 C. 74. 

72. Wash.—Fairley v. Durkee’s Fa¬ 
mous Foods, 33 P.2d 1073, 178 

Wash. 141. 

73. Wash.—^Wilson v. Seattle Dry 
Dock, etc., Co., 66 P. 384, 26 Wash. 
297—State v. Kittitas County 
Super. Ct., 70 P. 102, 80 Wash. 43 
—Sturglss V. Dart, 62 P. 858, 23 
Wash. 244. 

4 C.J. p 688 note 68 [a]. 

74. Cal.—Greenwood v. Greenwood, 
282 P, 433, 101 CA. 736. 
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75. Mo—Jeude v Sims. 166 SW 
1048, 258 Mo. 26 

76. Mo —Simms v Thompson, 236 
S W. 876, 291 Mo 493. 

77. Cal—In re Friedman’s Estate, 
172 P 140, 178 C 27. 

Griffey v. Pacific Electric Rv 
Co.. 209 P 45, 58 CA 609—McCain 
V. City of Oakland. 199 P. 841, 52 
C.A. 639—Tingey v Callahan Const. 
Co., 154 P. 28. 28 CA 777 
Idaho.—Jenness v Co-op. Pub. Co., 
213 P. 351, 36 Idaho 697—Wright 

V. Stewart, 185 P 69. 32 Idaho 490. 
Iowa.—Selby v McDonald. 259 N.W. 

485, 219 Iowa 823—Halstead v. 

Rohret, 235 N W. 293, 212 Iowa 837 
—McElfresh v. McElfrcsh, 173 N. 

W. 259, 186 Iowa 994. 

Kan.—Cimarron Co-op Equity Ex¬ 
change V. Warner, 200 P.2d 283, 
166 Kan. 190—Way v. Swain, 146 
P.2d 414, 158 Kan 238—In re 

Badger’s Estate, 137 P.2d 198, 166 
Kan. 734—Buzbee v. Morstorf, 182 
P. 644, 105 Kan. 270. 

S.D.—Sambo v. Semmler, 249 N.W. 
817, 61 S.D. 459—Hayden v. City of 
Slsseton, 171 N.W. 88, 41 S D. 413. 
m&appsaled from denial of prior 
motion for new trial is not before 
the reviewing court. 

Kan.—Haggard v. Schellner, 61 P.2d 
387, 142 Kan. 832. 
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questions were ruled and passed on by the trial 
court prior to judgment, any errors in such rul¬ 
ings inhered in the judgment and could have been 
reviewed by an appeal from the judgment, and, in 
the absence of such an appeal the errors will not be 
reviewed on an appeal from an order made on a 
motion for a new trial.77.5 Furthermore, an appeal 
from an order denying a motion made after judg¬ 
ment for a new trial does not bring up for review 
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any prior interlocutory ruling or order, or the final 
judgment, where no timely appeal from the interloc¬ 
utory ruling or order, or no timely appeal from the 
judgment, was taken.77.i0 in some states, however, 
it is broadly asserted that exceptions pendente lite 
may be presented for consideration78 where the 
bill of exceptions was presented and signed within 
the required time.79 


C. PARTIES ENTITLED TO ALLEGE ERROR 
1. In General 


§ 1497. Appellant or Plaintiff in Error 

a. In general 

b. Defendant in interpleader 

a. In General 

(1) Exceptions taken by adversary 

(2) Rulings not prejudicial to appellant 
or plaintiff in error 

(3) Urging error against coappellant or 

coplaintiff in error 

(1) Exceptions Taken by Adversary 

The unsuccessful party may not allege error on the 
objections and exceptions of his adversary. 

The unsuccessful party may not, on appeal, allege 
error on tlie objections made and exceptions taken 
at the trial by the successful party.^® 

(2) Rulings Not Prejudicial to Appellant or 

Plaintiff in Error 

(a') In general 


(b) Rulings not affecting appellant’s in¬ 
terests 

(c) Error affecting adverse parties only 

(d) Error affecting persons not parties 

to suit 

(c) Error affecting persons not parties to 

appeal 

(f) Erroneous rulings favorable to co¬ 

party 

(g) Rulings adverse to garnishee or in¬ 

tervener 

(a) In General 

A court of review will not entertain astignmentt of 
error made by the appellant or plaintiff In error which 
may be prejudicial or injurious to others but not as to him. 

Only the party against whom an error was com¬ 
mitted can take advantage of an error in the trial 
court and a court of review therefore will not 
entertain assignments of error which appellant or 


Second application for new trial 

Wheie judgment was entered and 
thereafter a motion for a new trial 
was denied and an appeal taken 
from the judgment and from the or¬ 
der denying the new trial, and sub¬ 
sequently a second motion for a new 
trial was denied and from this order 
no appeal was taken, it was held on 
the appeal from the Judgment and 
from the order denying the first mo¬ 
tion for a new trial that the second 
application for a new trial could not 
be considered 

N.D.—Ostmo v. Tennyson, 296 N.W. 
541, 70 N.D. 568. 

77. B Kan—Cimarron Co-op. Equity 
Exchange v. Warner, 200 P 2d 283, 
166 Kan. 190. 

77.10 Kan.—In re Badger’s Estate, 
137 P.2d 198, 166 Kan. 734. 

78. Ga.—Burns v. Richardson, 89 S 
E. 418, 145 Ga. 430. 

Contra National Life & Accident 
Ins. Co. V. Cantrell, 176 S.E. 543, 49 


Ga App. 368 and Starke v. Hunt, 115 
S E 505, 29 Ga.App 397. 

79. Ala—Farmers’ Bank of Luverne 

V. Gibson, 108 So. 628, 21 Ala App. 
389. 

80. Tex—Texas & N. O. R. Co v. 
Millard, Civ App, 181 S.W.2d 842 
—Lester v Park, Civ.App., 206 S 

W. 734 

4 C.J. p 690 note 82. 

81. Ga.—Dillon v. Bessant, 199 S.E. 
852, 68 Ga App, 769, followed in 
Goette V. Bessant, 199 S.E. 853, 58 
GaApp. 770. 

Ill.—People ex rel. Ames v. Marx, 18 
N.E2d 915, 370 III. 264—Kape v. 
Home Bank & Trust Co., 18 N.E. 
2d 170, 370 Ill. 170—City of Mat- 
toon V. Jennings, 167 N.E. 774, 336 
111 93. 

Haugan v. Mlchalopoulos, 280 Ill. 
App. 239. See Burgess v. Burgess, 
189 Ill.App. 613. 

Iowa.—In re Keeler’s Estate, 282 N. 
W. 362, 226 Iowa 1349. 
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Kan—^Waddell v. Woods, 148 P 2d 
1016, 168 Kan. 469, 162 A L.R. 629. 

La—Cook V. Kolb, App., 9 So 2d 868. 

Mo—Neal v. Curtis & Co. Mfg. Co, 
41 S.W2d 543, 328 Mo 389—-Sum¬ 
mers V. Cordell, 187 S W. 6. 

Mont—Clack v. Clack, 41 P.2d 32, 98 
Mont 552. 

Okl —Braden Co. v. Lancaster Lum¬ 
ber Co , 38 P.2d 676, 170 Okl. 30 

Pa—Palmer v. Foley, 157 A. 474, 305 
Pa. 169. 

S.C.—Robinson v. McMaster, 94 S.E. 
879, 108 S.C. 384—Burden v. Wood- 
side Cotton Mills, 89 S.E. 474, 104 
SC. 435 

Tex—Commercial Standard Ins. Co. 
V. Brock, Civ App., 167 S.W.2d 281, 
error refused—Coker v. Tone, Civ. 
App., 27 S.W.2d 697. 

Wash.—Flint v. Bronson, 86 P.2d 
218, 197 Wash. 686. 

I 4 C.J. p 690 note 83. 

I Harmless eti^ror in general* see infra 

I 99 1676-1800. 
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plaintiff in error bases on rulings, orders, decisions, I dicial or injurious to others, but are not so as to 
or proceedings in the trial court which may be preju- I him.83 


82. Ala.—Blair v. Morris. 101 So. 
745, 212 Ala. 91—Day & Barcllft v. 
Stewart. 80 So. 289, 202 Ala. 229— 
Gattis Turpentine Co. v. Bussell, 
74 So. 231. 199 Ala. 4. 

Arlz.—^Worden v. Gartin. 283 P. 279, 
86 Arlz. 92. 

Ark.—Crown Coach Co. v. Whitaker, 
186 S.W.2d 940, 208 Ark. 536—Ar¬ 
kansas Amusement Corp. v. Ward. 
161 S.W.2d 178, 204 Ark. 130—St. 
Louis Southwestern By. Co. v. El¬ 
more, 47 S.W.2d 89, 185 Ark. 364— 
Arkansas State Life Ins. Co. v. Al¬ 
len, 266 S.W. 449, 166 Ark. 490— 
Williams V. Walker. 266 S.W. 348. 
167 Ark. 678—Mills v. Protho. 219 
S.W. 1017, 143 Ark. 117. 

Cal.—Hansen v. Coveil, 24 P.2d 772, 
218 C. 622, 89 A.L.B. 670—Merner 
Lumber Co. v. Brown, 21 P.2d 690, 
218 C. 136—^Lasher v. Faw, 289 P. 
821, 209 C. 726—Pouch v. Johnston. 
249 P. 862, 199 C 437—In re Carr’s 
Estate, 166 P. 968. 176 C. 387—East 
Shore Co. v. Bichmond Belt By., 
166 P. 999, 172 C. 174—Greenlee v. 
Los Ansreles Trust & Savings Bank. 
163 P. 383, 171 C. 371. 

Record Mach. & Tool Co. v Page- 
man Holding Corp., 283 P 2d 724, 
132 C.A.2d 821—Rees v. Drinning, 
148 P.2d 878, 64 C.A.2d 273—Tom¬ 
as V. Vaughn, 146 P.2d 499, 63 C.A. 
2d 188—Capital Nat Bank of Sacra¬ 
mento V Smith. 144 P.2d 665. 62 
C A.2d 328—^Arnold v. Barkening, 
126 P.2d 674, 61 C.A.2d 641—Larsen 
V. Van Dieken, 93 P.2d 663, 34 C.A. 
2d 352—People v. Ocean Shore R. 
R„ 76 P.2d 660, 24 C.A.2d 420—Von 
Gal-Scale v. Cottrell, 37 P,2d 715, 
2 C.A.2d 29—^Adams v. Christopher, 
6 P.2d 948. 119 C.A. 40—Lasky v. 
American Indemnity Co., 282 P. 
974, 102 C.A. 192—^Weyse v. Biede- 
bach, 261 P. 1092, 86 C.A. 736—Kel¬ 
ly v. Universal Oil Supply Co., 224 
P. 261, 66 C.A. 493—Batcher v. 
Hoeppner, 224 P. 117, 66 C.A. 386— 
Simon V. McCoy, 163 P. 406, 28 C. 
A. 623. 

Colo.—Fire Ass’n of Philadelphia v. 

Zom, 260 P. 685, 82 Colo. 408. 

Conn.—Transparent Ruler Co. v. 
C-Thru Ruler Co., 28 A.2d 232, 129 
Conn. 369. 

Fla.—Coombes v. Wheeler, 179 So. 
785, 131 Fla. 693. 

Ga—Hoffman v. Chester, 39 S.E.2d 
867, 201 Ga. 447—Mitchell v. West 
End Park Co., 166 B.E. 888, 171 Ga. 
878—Hardeman v. Ellis, 136 S.E. 
196, 162 Ga. 664—Ben Hill County 
V. Massachusetts Bonding & Ins. 
Co., 87 S.E. 16, 144 Ga. 326. 

Penn Mut. Life Ins. Co. v. Childs. 
16 S.E.2d 103, 66 Ga.App. 468— 
Barksdale v. Citizens’ Nat. Bank, 
131 S.E. 364, 84 Ga.App. 789. 


Idaho.—Linch v. Perrine, 4 P.2d 853, 
61 Idaho 162, 81 A.LR. 356—Frost 
V. Penfold. 268 P. 634, 44 Idaho 
661. 

Ill.—Gordon v. Gordon, 129 N.E.2d 
706, 6 I11.2d 672—Ashlock v. Ash- 
lock. 195 N.E. 667, 860 Ill. 115— 
Curry v. Cotton, 191 N.E. 807, 366 
Ill. 638—^Murphy v. Sampson. 174 
NE. 393, 342 Ill. 306—Svalina v. 
Saravana, 178 N.E. 281, 841 111. 
236, 87 A.L.R. 821—^Anderson v. 
Anderson. 171 N.E. 604, 839 Ill. 400 
—Noll V. Peterson. 170 N.E. 766, 
338 Ill. 562—^Waterman v. Hall, 
126 N.E. 189, 291 Ill. 304—Tumy v. 
Mayer. 124 N.E. 661. 289 Ill. 468— 
Yockey v. Marion, 110 N.E. 34, 269 
Ill. 342. 

McCowan v. McCowan, 68 N.E. 
2d 338. 324 Ill.App. 620—Carson 
V. Rebhan. 13 N.E.2d 630, 294 Ill. 
App. 180—Fyffe v. Fyffe, 11 N.E. 
2d 867, 292 Ill.App. 639—First Nat. 
Bank v. School Diet. No. 64 of 
Cook County, 278 Ill.App. 190. See 
Johnson v. Whitham, 210 Ill App. 
610—Owens v. Commonwealth 
Trust Co., 196 Ill.App. 671—Kerch 
V. Lazzarini. 192 Ill App. 462— 
Maywood Trust & Savings Bank 
V. Marshall. 190 Ill.App. 27—Bur¬ 
gess V. Burgess, 189 Ill.App. 613— 
Spencer v. Mueller, 186 Ill.App. 63. 
Ind.—Umbstead v. Preachers’ Aid 
Soc. of Northwest Indiana Confer¬ 
ence of M. E. Church, 58 N.E. 2d 
441, 223 Ind. 96—Greek Orthodox 
Church V. Alexander, 166 N E. 646, 
199 Ind. 628—Rich v. Pry, 146 NE 
393, 196 Ind. 303, rehearing de¬ 
nied 148 NE. 202, 196 Ind. 303—In 
re Gilbert, 144 N.E. 661, 195 Ind. 
278. 

Baker v. State Bank of Akron, 44 
N.E 2d 267, 112 Ind.App. 612— 

Meshberger v. Thomas, 193 N.E. 
392, 99 Ind App. 619—Hammers v. 
Hammers, 133 N.E. 836, 79 Ind. 
App. 61. 

Iowa.—Bradley v. Silvius, 2 N.W.2d 
286—State ex rel. Halbach v. 
Claussen, 260 N.W. 196, 216 Iowa 
1079—In re Parrell’s Estate, 217 
N.W. 876, 205 Iowa 331—In re Bcl- 
gard’s Estate, 212 N.W. 116, 202 
Iowa 1366—Fellers v. Sanders, 210 
N.W. 530, 202 Iowa 603—Birdsall 

V. Perry Gas Works, 161 N.W. 304, 
181 Iowa 1268—Hoover v. Hedrick, 
165 N.W. 861, 178 Iowa 1235. 

Kan.—Achenbach v. Baker, 101 P.2d 
937, 161 Kan. 827. 

Ky.—Carroll v. Parsons, 215 S.W. 2d 
661, 808 Ky. 646—McNamara v. 
Marcum, 162 S.W.2d 206, 290 Ky. 
626—Parrish v. Redmon, 148 S.W. 
2d 680, 286 Ky. 613—Ideal Savings 
Loan & Building Ass'n of New¬ 
port V. Town of Park Hills, 136 S. 

W. 2d 748, 281 Ky. 671—Helton v. 
Prater’s Adm’r, 114 S.W.2d 1120, 
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I 272 Ky. 674—Otte v. Otte, 83 S.W. 
2d 42, 269 Ky. 741—Holcomb v. 
Swift Coal & Timber Co., 66 S W. 
2d 741, 261 Ky. 642—Arnett v. Sal- 
yersville Nat. Bank, 46 S.W.2d 124, 
242 Ky. 216—Mainous v. Browm 
Shoe Co., 299 S.W. 1068, 222 Ky. 26. 
—Hughes V. R. O. Campbell Coal 
Co., 268 S.W. 671, 201 Ky. 839— 
Meek v. Davis, 224 S.W. 669, 189 
Ky. 64—Horning v. Fiscal Court 
of Caldwell County, 218 S.W. 989, 
187 Ky. 87—Cincinnati, N. O. & T. 
P. Ry. Co. V. Claybourne’s Adm’r, 
183 S.W. 903, 169 Ky. 316—Long 

V. State Bank & Trust Co„ 170 S. 

W. 180, 160 Ky. 838. 

Bramel v. Cunningham, 11 Ky 
Op. 409. 

La.—Abadle v. Gluck’s Restaurant 
Corporation, 121 So. 767, 168 La. 
241—McMillan v. Lorimer, 113 So. 
812, 164 La. 186—Marsh v. Lorimer, 
113 So. 808, 164 La. 176. 

Knighton V. Safety Tire Service, 
App., 160 So. 682—Rhodes v. Broad¬ 
way, 121 So. 310, 10 La.App 682. 
Me—Cushing v. Babcock, 38 A 2d' 
137, 141 Me. 14. 

Mass.—Miller v. Nissen, 182 NE 
366, 280 Mass. 267. 

Mich.—Meyers v. Ermolik, 3 N W 2(1 
276, 301 Mich. 284—Webbert v. 

Park Tp., 246 N.W. 179, 261 Mich. 
464—Alberts v. Steiner, 211 N.W 
46, 237 Mich 143. 

Minn —Davies v. Land O’Lakes Rac¬ 
ing Ass’n, 69 NW.2d 642, 244 Minn. 
248—Risvold, for Use and Benefit 
of Cleary Hill Mines Co v Gustaf¬ 
son, 292 N.W. 103, 207 Minn 369— 
Carson v. Carson, 209 N W. 607, 168 
Minn. 227. 

Miss.—Southland Co. v. McDonald, 
82 So.2d 448. 

Mo.—Nix v. Gulf, M. & O. H Co., 240 
S W.2d 709, 362 Mo 187—Boatmen’s 
Nat. Bank of St. Louis v. Rogers, 
179 S.W.2d 102, 352 Mo. 763—Duf- 
fley v. McCaskey, 134 S W.2d 62, 
346 Mo. 650, 126 A.L.R. 853—Barr 
v. Nafziger Baking Co., 41 S.W.2d 
669, 328 Mo. 423—Mooneyham v 
Mynatt, 222 S.W. 461—Ford v 
Dickinson, 217 S.W. 294, 280 Mo. 
206—In re Aiken, 171 S.W. 342, 
262 Mo. 403. 

Dickinson v. Gault, App., 229 S. 
W.2d 283—Jennings v. First Nat. 
Bank. 30 S.W.2d 1049, 225 Mo.App. 
232—McEwen v. Sterling State 
Bank, 6 S.W.2d 702, 222 Mo.App. 
660—Schuette v. Weber, App., 282 
S.W. 109—McPherrin v. Lumber¬ 
men’s Supply Co., 242 S.W. 136, 211 
Mo.App. 886. 

Mont.—In re Schuh’s Estate, 212 P. 
616, 66 Mont. 50. 

Neb.—In re O’Connor’s Estate, 20T 
N.W. 31, 114 Neb. 266—Palmer v. 
Parmele. 176 N.W. 649, 104 Neb. 
30. 
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An officer of a garnishee association, because of 
his membership in, and the service of process on 
him for, the association, has, however, the right 
to have its suability vel non judicially determined.** 

(b) Rulings Not Affecting Appellant’s Inter¬ 
ests 

Rulings which do not Affect the Interests of the appel- 


APPEAL & EEBOa § 1497 

lent or plsintlff in error msy not bo sttigned at error by 
him. 

While a party can properly assign error on rul¬ 
ings or decisions directly affecting his interests,®^ 
rulings on questions or branches of the litigation 
which do not affect the interests of appellant or 
plaintiff in error may not be assigned as error by 
him.** So, where the error is such as to have no 


N.T.—Forbes v. City of Jamestown, 
209 N.T.S. 99. 212 App.DIv. 332. 

N.C.—Page Trust Co. v. Godwin. 130 
S.E 828, 190 N.C. 612—Van Dyke 

V. .ffltna Life Ins. Co., 91 S.E. 600. 
173 N.C. 700. 

N.D.—Bills V. George, 176 N.W. 623, 
43 N.D. 408. 

Ohio.—Dleterle v. Bourne. App., 57 
NE.2d 406—Myers v. Hogue, 187 
N.B. 127, 45 Ohio App. 330. 

Okl.—Braden Co. v. Robinson, 43 P. 

2d 437, 171 Okl. 278. 

Or —James A. C. Talt & Co. v. Stryk¬ 
er, 243 P. 104, 117 Or. 338. 

Pa.—Giles v. Valentic, 49 A.2d 384, 
355 Pa. 108—Palmer v Foley, 157 
A. 474, 306 Pa. 169—In re Bailey’s 
Estate. 135 A. 109, 287 Pa 478— 
Duncan v. Duncan, 109 A. 222, 265 
Pa. 471. 

S.C —Peurifoy v. Loyal, 151 S E. 679, 
164 S.C. 267. 

S D —Broast v. Interstate Surety Co , 
206 N.W. 717, 48 S D. 581. 

Tenn —^Wynn v. Dickey, 212 S.W.2d 
671, 187 Tenn. 1. 

Southern Bell Tel, & Tel. Co. v. 
Skaggs, 241 S.W.2d 126, 34 Tenn. 
App 649. 

Tex.—Shell Petroleum Corp v. 
Grays, 114 S.W.2d 869. 131 Tex. 
615. 

Turnbow v. Free, Clv.App,, 149 
SW.2d 617, error dismissed, judg¬ 
ment correct—Port Aransas Prop¬ 
erties V. Ellis, Clv.App, 120 S.W. 
2d 699, error dismissed, Judgment 
correct—Jackson v. Birk, Civ.App., 
84 S.W 2d 332—^Malone v. Burdick, 
Clv.App., 58 S.W.2d 1048—Young¬ 
blood V. Youngblood, Clv.App., 46 
S.W.2d 390, modified on other 
grounds, Com.App, 76 S.W.2d 769, 
124 Tex. 184—White Point Oil & 
Gas Co. v. Dunn, Clv.App., 18 S.W. 
2d 267—Blankenbeckler v. Kuyken¬ 
dall, CivJlpp., 256 S.W. 323—Hall 
v. San Jacinto State Bank, Civ. 
App, 255 S.W. 606—Clark v. Rich¬ 
ardson. Clv.App., 247 S.W. 347— 
Nassos V. Duke. Clv.App.. 241 S.W. 
647—McAdoo v. McCoy, Clv.App., 
216 S.W. 870, certiorari denied 41 
S.Ct. 447. 266 U.S. 676, 66 L.Ed. 793 
—San Antonio & A. P. Ry. Co. v. 
Evans, Clv.App., 198 S.W. 674— 
First Nat, Bank of Garner, Iowa, 
v. Smith, Clv.App., 183 S.W. 862— 
Davis V. Collins. Clv.App., 169 S. 

W. 1128—First Nat. Bank v. City 
Nat. Bank, Clv.App., 168 S.W. 415. 
certified auestlons answered 166 


S.W. 689. 106 Tex. 297, L.R.A.1918E 
336—Stewart v. Williams, Civ. 
App., 167 S.W, 761—Reserve Loan 
Life Ins. Co. v. Benson, Civ.App., 
167 S.W. 266. 

Vt.—Bailey v. Central Vermont Ry., 
35 A.2d 866, 113 Vt. 438—Page v. 
Cave, 111 A. 398, 94 Vt. 306. 

Wash.—Flint v. Bronson, 86 P.2d 
218, 197 Wash. 686—Chaffee v. 

Hawkins, 167 P. 35, 89 Wash. 130. 
W.Va—People’s Bank of Philippi v 
Cain, 148 S.E. 107. 107 W.Va. 309. 
Wls—^Wisconsin Mortg. A Sec. Co. v. 
Kriesol, 211 N.W. 796, 191 Wis. 602 
—In re Salzwedel’s Estate, 177 N. 
W. 686. 171 Wls. 441. 

4 C.J. p 690 note 84—28 C J. p 541 
notes 67. 68—47 C.J. p 598 notes 
82, 83. 

Natural Interest In prejudiced party 

An appellant cannot complain of a 
matter prejudicial only to one in 
whose rights he has a natural, but 
not a legal, interest, for example, 
his wife or mother. 

Ala—Christian v. Christian, 24 So. 
844, 119 Ala. 621. 

Mich.—Wettlaufer v. Ames, 94 N. 
W. 960, 133 Mich. 201, 103 Am.S.R. 
449. 

47 C J. p 593 note 85. 

No Bubstautial prejudice 

An appellant cannot complain of a 
matter affecting his technical rights 
but not substantially prejudicial 
thereto. 

Ky —Tichenor v. Rock, 130 S.W. 989, 
140 Ky. 86. 

47 C.J. p 693 note 86. 

Bights of garnishee 

A garnishee may not complain of 
mere irregularities in the proceed¬ 
ings, however serious they may be, 
as the principal parties or claimants 
might do. It can complain only In 
case the court has exceeded its Ju¬ 
risdiction or has failed to protect it 
against future attacks by those 
claiming an interest in, or title to, 
the property which it held, and which 
it was required to surrender to the 
sheriff by order of the court. 

Utah.—Henderson & Johnson v. Pin- 
greo Sugar Co., 236 P. 244, 65 Utah 
240—Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 66 
Utah 241, 45 A.L.R. 637. 

Waivar of appallao 

Although defendant's reliance on 
an alleged termination of a contract 
on the death of their decedent, and 

829 


alleged false representations, waived 
their right to urge, as a ground for 
reversal, that plaintiff failed to prove 
damages by the alleged breach, there 
was no waiver which plaintiff could 
urge on its appeal. 

N.T.—Austin Baldwin A Co. v. Kohl¬ 
er, 158 N.Y.S. 278, 94 Misc. 142. 

83. Miss.—^Varnado v. Whitney, 147 
So. 479, 166 Miss. 663. 

84. Ala.—Harden v. Wood Lumber 
Co., 178 So. 540, 236 Ala. 310. 

Ga—Barry Finance Co. v. Lanier, 53 
S.E.2d 694, 79 Ga.App. 344. 

Ill.—Cox v. Cox. 192 IU.App. 286. 

85. Ala—Sherrod v. King, 147 So. 
600, 226 Ala. 522. 

Arlz.—Eagle-Picher Min. & Smelting 
Co. V. Meyer, 204 P.2d 171, 68 Ariz. 
214—Sargent v. Sarival Storage 
Co., 236 P. 468. 28 Ariz 162 
Ark.—Stallings v Galloway-Konnedy 
Co.. 283 S.W 41, 171 Ark 24—Pow¬ 
er Mfg. Co. V. Arkansas Rice Grow¬ 
ers’ Co-op. Ass’n. 281 S.W. 379, 170 
Ark. 771—Bank of Weiner v. Jones¬ 
boro Trust Co, 271 S.W. 962, 168 
Ark. 869—Hughes Mfg & Lumber 
Co. V. Culver, 189 S W. 850, 126 
Ark. 72. 

Cal.—Katenkamp v. Union Realty 
Co., 69 P.2d 473, 6 C 2d 765—Gott- 
stein V. Kelly, 276 P. 347, 206 C. 

742— Kimbro v. Klmbro, 249 P. 
180, 199 C. 344—Scott v Symons, 
216 P. 604, 191 C. 441—In re Fried¬ 
man’s Estate, 172 P 140, 178 C. 27 
—MacDermot v. Hayes, 170 P 616, 
176 C. 95—Roberts v. Buckingham, 
156 P. 1018, 172 C. 458—East Shore 
Co. V. Richmond Belt Ry., 155 P. 
999, 172 C. 174. 

Hlrschberg v. Oser, 186 P 2d 63, 
82 C,A.2d 282—In re Thramm's Es¬ 
tate, 183 r2d 97. 80 C.A.2d 766— 
Taylor v. Western States Land A 
Mortg. Co., 176 P.2d 975, 77 C.A.2d 
869—Van Norden v Metson, 171 P. 
2d 485, 76 C.A.2d 695—Gomes v. 
Warn, 91 P 2d 214, 33 C.A.2d 313— 
Gibson V. River Farms Co. of Cali¬ 
fornia, 83 P.2d 966, 28 C.A.2d 767 
—Canvin v. General Brewing Corp., 
66 P.2d 691, 20 C.A.2d 49—Honan 
V. National Thrift Corporation of 
America, 67 P.2d 967, 14 C.A 2d 468, 
modified on other grounds 68 P.2d 

743— California Public Improve¬ 
ment Securities v. Porter, 9 P.2d 
877, 121 C.A. 670—Harju v. Mar¬ 
ket St. Ry. Co., 299 P. 788, 114 C.A. 
138—Lasky v. American Indemnity 
Co., 282 P. 974, 102 C.A. 192— 
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bearing on appellant’s counterclaim against appel- | lee, the judgment against appellant on his counter- 


Maryland Casualty Co. v. Shafer, 
208 P. 192, 67 C.A. 680—Porter V. 
Analo & London Paris Nat. Bank 
of San Francisco, 171 P. 846, 36 C. 
A. 191. 

Colo.—Taylor v. Taylor, 247 P. 174, 
79 Colo. 487—Larimer County Bank 
& Trust Co. V. Colorado Rubber 
Co., 243 P. 622, 79 Colo. 4—Drach 
V. Leckenby, 172 P. 424, 64 Colo. 
646, L.RA.1918P 676—Wootton 

Land & Fuel Co. v. John, 163 P. 
686, 60 Colo. 306. 

Ga.—Blakeman v. Harwell, 31 S.KSd 
60, 198 Ga. 165—Fitzpatrick v. Mas- 
see-Felton Lumber Co., 3 S E.2d 
91, 188 Ga. 80. 

Idaho.—Smutz v. Scott, 258 P. 525, 
44 Idaho 534. 

Ill.—Gordon v. Gordon, 129 NE2d 
706, 6 I11.2d 672—Faulkner v. 

Black, 87 N.E.2d 796, 378 Ill. 112— 
Stevenson v. Stevenson, 130 N.E. 
771, 297 Ill. 338—Krzeminski v. 
Krzeminski, 120 N.E. 660, 285 Ill. 
113. 

Meyer v. Surkin, 262 Ill.App. 83 
—Boucek V. Pondelicek, 259 Ill. 
App. 69. See Borer v. Kawin & 
Co., 190 Ill.App. 62—Chicago Title 
& Trust Co. V. Edens, 187 Ill.App. 
238—Cummins v. Sanitary Dist. of 
Chicago. 185 Ill.App 639. 

Ind.—Sands v. Sands, 14 N E.2d 535. 
214 Ind. 87—Clinton Coal Co. v. 
Chicago & E. I. R. Co., 130 N.E 
798, 190 Ind. 465. 

Anderson v. Huggins, 89 N.E.2d 
453, 120 Ind App. 169—Morris v. 
Nixon. 67 N E 2d 319, 117 Ind App. 
106—Monon Coal Co. v. Riggs, 67 
N.E.2d 698, 115 Ind.App. 236—Ros¬ 
enberg V. American Trust & Sav¬ 
ings Bank of Whiting, 156 N.E. 
411, 86 Ind.App. 652. 

Iowa.—Board of Directors of Menlo 
Consol. School Dist. of Menlo v. 
Blakesley, 36 N.W.2d 761, 240 Iowa 
910—Oelke v. Howey, 232 N.W. 666, 
210 Iowa 1296—Hoover v. Hedrick, 
156 N.W. 851, 178 Iowa 1236. 

Kan.—Christy v. Kinslnger, 87 P.2d 
616, 149 Kan. 437—Sharp v. Losee, 
199 P. 94. 109 Kan. 211. 

Ky.— Wright v Wright, 229 S.W.2d 
996, 312 Ky. 843—English v. Car¬ 
ter, 189 SW2d 839, 300 Ky. 680— 
Stearns Coal & Lumber Co. v. 
Douglas, 185 S.W 2d 386—Sulleng- 
er V. Carey-Reed Co., 87 S.W.2d 
974, 261 Ky. 874—Frlel v. Grayson 
Road Corporation, II S.W.2d 943, 
226 Ky. 794—Mendel v. Congrega¬ 
tion Adath Israel, 281 S W. 163, 213 
Ky. 371—Pare v. Renfro, 206 S.W. 
777, 181 Ky. 664—Nleten v. Kim- 
sey, 198 S.W. 203. 177 Ky. 817— 
Ramey v. Ironton Lumber Co., 179 
S.W. 207, 166 Ky. 295. 

La.—Schneidau v. Rogers, 113 So. 
866, 164 La. 332—National Park 
Bank v. Concordia Land & Timber 
Co., 97 So. 272, 154 La. 31. 


Richey v. Swink, App., 4 So.2d 
749. 

Mass.—^Drain v. Brookline Sav. Bank, 
99 N.B.2d 160, 327 Mass. 436—Mur¬ 
ray V. Murray, 116 N.E. 603, 227 
Mass. 346. 

Mich.—In re Union City Milk Co., 46 
N.W.2d 361, 329 Mich. 606, 34 A.L. 

R. 2d 283—Webbert v Park Tp., 246 
N.W. 179, 261 Mich. 464. 

Minn.—Wilson v. Geiss, 190 N.W. 61, 
163 Minn. 211. 

Miss.—Kersh v. Lyons, 16 So. 2d 768, 
195 Miss. 698. 

Mo.—^Wooldridge v. Dittmeier, 190 
SW.2d 926—Rowley v. Rowley, 197 

S. W. 162—Grogan v. Grogan, 177 
S.W. 649—In re Aiken, 171 S.W. 
342, 262 Mo. 403. 

Farmers’ Mut. Fire Ass’n of Shel¬ 
by County V. Hunolt, App., 81 S.W. 
2d 977—Shock v. Berry, 286 S.W. 
122, 221 Mo.App. 718. 

Mont.—West v. Capital Trust & Sav¬ 
ings Bank, 124 P.2d 672, 113 Mont. 
130—Newman v. Northern Monta¬ 
na Ass’n of Credit Men, 208 P. 914, 
63 Mont. 645. 

Neb.—Conkey v. Knudsen, 8 N.W.2d 
638, 143 Neb. .*>—E. H. Lougee, Inc., 

V. Matters, 246 N.W. 242, 124 Neb. 
242. 

N.J.—In re Flsler’s Estate, 30 A.2d 
894, 133 N.J.Eq. 421. 

N.Y.—Community Lumber Co. v. Al¬ 
bans Holding Corp., 12 N.Y S.2d 
398, 267 App.Div. 850—Ward v. 
Iroquois Gas Corporation, 251 N.Y 
S. 300, 233 AppDiv. 127, motion 
denied 178 N.E. 789. 267 N.Y. 647, 
and affirmed 179 N.E. 317, 258 N Y. 
124, followed in Kaplan v. Hernian, 
180 NE. 338, 258 N.Y. 673—In re 
Hamilton, 171 N.Y.S. 33, 182 App. 
Div. 908, 

N.D.—Stoddard v. Atchison. 210 N. 

W. 3, 64 N.D 619. 

Ohio.—Gorey v. Gregg, 63 N.E.2d 680, 
78 Ohio App 367—Gusweiler v. 
Riverview Apartments, 6 N.E 2d 
687, 64 Ohio App. 132—^Armour & 
Co. V. Reams, 166 N.E. 692, 31 Ohio 
App. 390. 

Okl.—Cherry v. Weathers, 164 P.2d 
615, 196 Okl. 266—Muller v. Camp¬ 
bell. 222 P. 980, 97 Okl. 91. 

Or.—Yoshida v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 1082, 
146 Or. 326—Billups v. Colmer, 244 
P. 1093, 118 Or. 192—Miller v. 

Arenz, 206 P. 299, 103 Or. 692. 

Pa.—Rossmassler v. Spielberger, 112 
A. 876, 270 Pa. 30—In re Pennsyl¬ 
vania Co. for Insurances on Lives 
and Granting Annuities, 107 A. 
840, 264 Pa. 433. 

In re Wittmer’s Estate, 30 A.2d 
197, 161 Pa.Super. 274. 

S.C.—^Ex parte Rowley, 20 S.E.2d 383, 
200 SC. 174. 

SD.—McBride v. McBride, 207 N.W. 
74. 49 SD. 174. 

Tex.—Truck Drivers, Chauffeurs, 
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Warehousemen & Helpers Local 
Union No. 941 v. Whitfield Transp., 
Inc., Clv.App., 259 S.W.2d 947, re¬ 
versed on other grounds 273 S.W. 
2d 867, 164 Tex, 91—Herbert v. 
Smith, Clv.App., 183 S.W.2d 191, er¬ 
ror refused—Franzetti v. Franzet- 
tl, Clv.App., 124 S.W.2d 196, error 
refused—Cochran County v. Citi¬ 
zens Nat. Bank, Civ.App., 119 S.W. 
2d 1069—^Flrst State Bank of Tena- 
ha v. Collingsworth, Clv.App., Ill 
S.W. 2d 309, error dismissed—Ha¬ 
worth V. Texas & P. Ry. Co., Civ. 
App., 7 S.W.2d 611—Davis v. Shel¬ 
by, Clv.App., 283 S.W. 212—Dancy 

V. Peyton, Clv.App., 282 S.W. 819— 
Leath v. Prince, Clv.App., 278 S.W. 
865—Robinson v. Seales, Civ.App . 
243 S.W. 694, denying rehearing 
242 S.W. 764—Phillips v. Perue. 
Civ.App., 233 S.W. 162, conform¬ 
ing to answers to certified ques¬ 
tions 229 SW. 849, 111 Tex. 112— 
White V. Murphy, Civ.App., 229 S. 

W. 641—Smith v. Coburn, Civ App., 
222 S.W. 344—Stratton v. West¬ 
chester Fire Ins. Co of New York, 
Civ App., 182 S.W. 4—Hudgins v 
Hammers, Clv.App, 178 S.W. 986— 
Dallam County v. S. II. Supply Co , 
Clv.App., 176 S.W. 798—West Tex¬ 
as Bank & Trust Co. v. Matlock, 
Civ App , 172 S.W. 162, reformed on 
other grounds. Com App., 212 SW. 
937—Stewart v. Williams, Civ. 
App., 167 S W. 761. 

Utah.—Campbell v. Union Sav & 
Inv. Co., 226 P. 190, 63 Utah 366— 
Progress Co v Salt Lake City, 173 
P 705, 63 Utah 666. 

Wash—Lovell v. Reid, 210 P 2d 803, 
34 Wash 2d 847—Coe v. Wormell, 
162 P 716, 88 Wash. 119, Ann.Ca.s 
1917C 679—Jaquith v Worden, 132 
P 33, 73 Wash 849, 48 L.R A.,N.S . 
827. 

W Va —Dixon v. Hesper Coal & Coke 
Co., 130 SE. 663, 100 W.Va 422— 
Gebhart v Shrader, 83 S.E 925, 
75 W Va. 169. 

Wis.—Reilly v. Allon-Splegel Shoe 
Mfg. Co., 199 N.W. 216, 184 Wis. 
267. 

4 C.J. p 691 note 85—61 C.J. p 285 
note 2. 

Appellant not party below 

Where a justice rendered Judg¬ 
ment against two defendants for a 
tort, but only one appealed to the 
circuit court, which rendered Judg¬ 
ment against such appealing defend¬ 
ant alone, the nonappealing defend¬ 
ant, who was not made a party to 
the proceedings in the circuit court, 
cannot complain on appeal to the 
supreme court of the terms of the 
circuit court's Judgment against his 
codefendant, and his appeal to the 
supreme court will be dismissed. 
Or.—Stull V. Porter, 184 P. 260, 100 
Or. 614. 
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claim will not be disturbed for reversible error in 
appellee’s action against appellant.^^ 

(c) Error Affecting Adverse Parties Only 
An error which elTecte the adverse party only may not 
be alleged by the appellant or plaintiff In error. 
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An appellant or plaintiff in error may not allege 
an error which affects an adverse party or parties 
only.Where error is committed in adjudicating 
the respective rights of adversary coparties, an ap- 


Pefanlted defeadoata 

Where trial court had Jurisdiction 
of subject matter, defaulted defend¬ 
ants who were personally served 
with process were not entitled, on 
appeal by plaintiff, to assert any er¬ 
ror available to them. 

Ind.—Second Nat. Bank v. Scudder, 

6 N.E.2d 955, 212 Ind. 283. 

Party partly bsaeflted 

When a Judgment decides the is¬ 
sues submitted, it is an entirety, 
and, strictly, is indivisible, but not 
so, however, as to compel a party, 
who is only partly benefited, to ap¬ 
peal from the Judgment in his behalf. 
La.—Breaux v. Laird, 88 So.2d 33, 
230 La. 221. 

86. N.J.—Felix v. Adelman, 174 A. 
665, 113 N.J.Law 446. 

87. Ala.—McGough Bakeries Corp 
v. Reynolds, 35 So 2d 332, 250 Ala 
592—National Supply Co. v. Simp¬ 
son, 182 So. 459, 236 Ala. 369— 
Davis V. Anderson, 140 So 423, 
224 Ala. 347—Metropolitan Casual¬ 
ty Ins. Co. of New York v. Blue, 
121 So. 25, 219 Ala 37. 

Ark —Harris v Byers, 197 S.W.2d 
730, 210 Ark. 695—Bacharach v. 
Spriggs, 292 S W. 150, 173 Ark. 
260—Labat v. Dugan Plano Co, 
198 SW 125, 130 Ark 572—Peay 
V. Kinaworthy, 190 S W. 666, 126 
Ark. 323—Citizens’ Bank of Lavaca 
V. Barr, 186 SW. 773, 123 Ark 443 
Cal.—Lockhart v. J H. McDougall 
Co , 212 P. 1, 190 C. 308 

Monroe v. Owens, 172 P.2d 110, 
76 C.A 2d 23—Medeiros v. Coca- 
Cola Bottling Co. of Turlock, 135 
P.2d 676, 67 C A 2d 707—Allen v 
McGee, 129 P.2d 143, 64 CA.2d 
476—Jennings v. Day, 46 P.2d 193, 

7 C A 2d 666—Title Insurance & 
Trust Co. V. Ritchardson, 266 P 
570, 90 C.A. 606—Du Val v. Boos 
Bros. Cafeteria Co, 187 P. 767, 46 
C.A 377—Donnelly v. Donnelly, 147 
P. 682, 26 C.A. 677. 

Oolo —Startzell v. Bowers, 292 P. 601, 
88 Colo. 136—Colorado Industrial 
Loan & Investment Co. v. Clem, 260 
P. 1019, 82 Colo. 899. 

Ga—Jacobs v. Rittenbaum, 20 SE 
2d 426, 193 Ga. 838. 

McAdoo v. Martin, 101 S E. 312, 
24 Ga.App. 486—Great Eastern 
Casualty Co. v. Haynie, 86 S E. 938, 
16 Ga.App. 643. 

Ill —^Forest Preserve Dlst. of Cook 
County V. Dearlove, 169 N.E. 753, 
337 Ill. 666—Whitaker v. Irons, 133 
N.E. 266, 200 Ill. 264—Boulter v. 
Joliet Nat. Bank, 129 N.E. 613, 296 
Ill. 594. 


Gldlof V. Grosser, 80 NE.2d 283, 
336 IlLApp. 124—Nletert v. Blank, 
199 Ill.App. 28. See O'Connell v. 
National Surety Co.. 186 Ill.App. 
468. 

Ind—State v. Debaun, 164 N.E 492, 
198 Ind. 661. 

Terre Haute, Indianapolis & 
Eastern Traction Co. v. Haskett, 
125 NE. 616, 72 Ind App. 67— 
Indiana Union Traction Co. v. 
Bales, 121 NE. 860, 69 Ind App. 
391—Gillispie v. Darroch, 107 N E. 
475, 67 Ind.App. 482. 

Iowa.—Sansone v. Crocker, 170 N.W. 
796, 186 Iowa 1—Haswell v. 

Thompson, 164 N.W. 606, 181 Iowa 
248—Gripp v. Four Appointments 
of the United Brethren Church in 
Christ, Being Monette, Talmage, 
Otterbien and Lemon Chapel, 161 
N.W 668, 179 Iowa 678—Clark v. 
Chicago Great Western R. Co, 162 
NW 63.5, 170 Iowa 452. 

Kan—Wicklzer v Wlokizer, 262 P. 
689, 124 Kan 818—Campbell v. Ful¬ 
ler, 26 Kan 723 

Ky —Combs v. Thomas, 201 S W 2d 
667, 304 Ky. 664—Southern Ex¬ 
change Bank v American Surety 
Co. of New York, 144 S.W 2d 203, 
284 Ky 261—Fidelity & Deposit 
Co. of Maryland v. Commonwealth, 
21 S.W 2d 462, 231 Ky. 346—Gish 
Banking Co v. Leachman’s Adm’r, 
174 SW. 492, 163 Ky. 720, L R.A. 
1915D 920, AnnCasl916D 626. 

La—Barnidge v Cappel Motor Co., 
125 So. 778, 12 La App. 216. 

Md —Burrier v. Cunningham Piano 
Co, 108 A. 492, 136 Md. 136. 

Mich—Eames v. Barber, 168 NW 
218, 192 Mich. 1. 

Minn—Park Enterprises v. Trach, 47 
N.W 2d 194, 233 Minn. 467—State 
V Waddell, 246 N.W 471, 187 Minn 
647—Mynck v. Coursalle, 19 NW. 
736, 32 Minn. 153. 

Mo —Stith V. J. J. Newberry Co, 
79 SW2d 447, 336 Mo. 467—Zichler 
V. St. Louis Public Service Co., 69 
S.W.2d 664, 332 Mo. 902—Arring¬ 
ton V. McCluer, 34 SW.2d 67, 326 
Mo. 1011—Leighton v. Davis, 260 
S.W. 986—Lehnorts v. Otis Eleva¬ 
tor Co, 256 S.W. 819—Hunter v. 
Well, 222 SW. 472—Hartnett v. 
Langan, 222 S.W, 403, 282 Mo. 471. 

Robison v. Chicago Great West¬ 
ern R. Co., App, 66 SW.2d ISO- 
National Life & Accident Ins. Co. 
of Nashville, Tenn, v. Lay, 39 S 
W2d 1070, 226 Mo App. 706—Katon 
V. Kansas City Rys. Co., App., 241 
S.W. 983—Russo v. Brooks, App., 
214 S.W. 429—^Adam Roth Grocery 
Co. V. Hotel Monti cello Co., 166 
S.W. 1126, 183 Mo.App. 429. 
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Mont.—Nitsche v. Security Benefit 
Ass’n, 266 P. 1062, 78 Mont. 632— 
Johnston v. Silver, 196 P. 616, 69 
Mont. 196—Great Falls Town-Site 
Co. v. Kowell, 172 P. 321, 54 Mont. 
682. 

N.J.—Rose V. Squires, 128 A. 880, 
101 N.J.Law 438, affirmed 133 A. 
488, 102 N.J Law 449. 

Polgar V. Kantor, 130 A. 732, 3 
N.J.Misc. 1122. 

N.T.—Brown v. Martin, 269 N.Y.S. 

304, 241 AppDiv. 680. 

N.C.—Fidelity & Deposit Co. of 
Maryland v. Board of Education 
of Pender County, 162 S E 763, 202 
N.C. 364, modified on other grounds 
169 SE. 926, 204 N.C. 607. 

Ohio.—Elser v. Parke, 61 N.E.2d 
711, 142 Ohio St. 261. 

Buttermiller v. Schmid, 26 Ohio 
Cir.Ct (NS ) 201. 

Pa.—Moss & Blakeley Plumbing Co. 

V. Schauer, 28 A 2d 323, 160 Pa. 
Super. 318—Fulcomer v Pennsyl¬ 
vania R. Co, 14 A.2d 693, 141 Pa 
Super. 264 

Tenn—Wolfe v. Vaughn, 162 SW 
2d 631, 177 Tenn 678. 

Lowe V. Wright, App., 292 S.W. 
2d 413. 

Tex—Texas & N O R. Co v Mil¬ 
lard, Civ.App., 181 SW.2d 842— 
Greene v. Smith, Civ.App., 148 S. 

W. 2d 909—Wright v. Matthews, 
Civ App., 144 S.W 2d 367, error dis¬ 
missed, Judgment correct—Sanders 
V. Lowrimore, Civ.App., 73 S.W.2d 
148, reversed on other grounds 103 
SW2d 739, 129 Tex 563 which 
affirmed on rehearing 106 S.W.2d 
266, 129 Tex. 663—^American Nat. 
Ins. Co. V. B. Gonzalez & Co., Civ. 
App, 72 S.W 2d 388—Republic Ins. 
Co. V. Hoyle, Civ.App., 6 S.W.2d 
602, reversed on other grounds 
Hoyle V. Republic Ins. Co, Com. 
App, 14 S.W.2d 816—Russell v 
People's Nat Bank of Belton, Civ. 
App, 2 S.W 2d 961—Jordan v. 
(irandfield Bridge Co, Civ.App., 290 
S.W. 866—Reese v. Carey Bros., 
Civ.App., 286 SW. 307—Queen v. 
Turman, Civ App., 241 S.W. 786, re¬ 
versed on other grounds Com.App^ 
267 S.W. 1092—McClendon v. John¬ 
son, Civ.App., 247 SW. 665—Robin¬ 
son V. Seales, Civ.App., 243 S.W. 
694, denying hearing 242 S.W. 
764—Shelton v. Phillips, Civ.App, 
229 S.W. 967—King v. King, Civ. 
App., 218 S.W. 1093, dismissed for 
want of Jurisdiction—Estes v. 
Ferguson, Civ.App, 203 S.W. 941— 
Stuart V. Teagarden, Civ.App., 193 
S.W. 416, error refused—DawedofC 
V. Hooper, Civ.App., 190 S W. 622— 

I San Antonio, U. & G. R. Co. v. Gal- 
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pcllant or plaintiff in error cannot avail himself of 
such error.®8 

(d) Error Affecting Persons Not Parties to 
Suit 

If th« error doee not effect hie rlghte, an appellant 
or plaintiff in error may not complain becauae persona not 
properly In eult were prejudiced thereby. 

An appellant or plaintiff in error may not, if the 
error does not affect his rights, be heard to com¬ 
plain in the appellate court that the proceedings be¬ 
low were irregular because they affect the rights 


of third persons who were not made parties there¬ 
to*® or were made so in an irregular manner.®® 

(e) Error Affecting Persons Not Parties to 
Appeal 

Errors of the trial court which affect only persona not 
parties to the appeal may not be alleged by the appellant 
or plaintiff In error. 

If the alleged errors of the trial court concern 
only parties below who are not parties to the ap¬ 
peal, a judgment or decree will not be reversed at 
the instance of the appellant or plaintiff in error;®i 


breath. Clv.App.. 186 S.W. 901, er¬ 
ror refused—Fawcett v. Mayfleld, 
Clv.App., 183 S.W. 111. 

Wash.—Mueller v. Winston Bros. Co., 
4 P.2d 864, 166 Wash. 130—Pio¬ 
neer Minina & Ditch Co. v. David¬ 
son, 190 P. 242. Ill Wash. 262— 
Title Guaranty & Surety Co. v. 
Coffman, Dobson & Co., 166 P. 620, 
97 Wash. 211. 

Wis—Krsysko v Gaudynskl, 242 N. 
W. 186, 207 Wis. 608—Peavey v. 
Loveland. 182 NW. 349, 174 Wis. 
57—Mans v. Klppel. 149 N.W. 376. 
158 Wis 667. 

4 C.J. p 692 note 87—47 C.J. p 693 
note 83. 

IbTor held not to affect adverse party 
only 

Ariz.—Haner v. Wilson-Coffln Trad¬ 
ing Co.. 67 P.2d 487, 49 Arlz. 402. 

88. Arlz.—Gambrell v. McKean, 237 
P. 196, 29 Arlz. 427. I 

Ark.—Horne v. Howe Lumber Co., 
190 SW.2d 7, 209 Ark, 202. 

Cal.—Bock V, Hamilton Square Bap¬ 
tist Church, 26 P 2d 7, 219 C. 284— 
Crystal Pier Amusement Co. v. 
Cannan, 26 P.2d 839. 219 C. 184. 
91 AL.R. 1357. 

Oakes v. Baker. 192 P.2d 460, 
85 C.A.2d 168—City of Newport 
Beach v. Faaer, 102 P.2d 438, 39 
OA.2d 23—De Arman v. Connelly, 
25 P.2d 24. 134 C.A. 173—Marlin 
V. City of Stockton, 179 P. 894, 
39 C.A. 662—Vawter v. Purdy, 157 
P. 656, 29 C.A. 623. 

Colo.—Startzell v Bowers, 292 P. 
601, 88 Colo 136. 

Ill.—Bedow V. Hicks, 25 N.E.2d 93, 
303 Ill App 247. 

Ind—American Ins. Co. v. Woolfolk, 
169 NE. 342. 96 Ind App. 446— 
Harrell v. Neill, 105 N.E. 926, 66 
Ind.App. 547. 

Iowa.—Russell v. Chicago, M. & St 
P. Ry. Co. 191 N.W. 806, 196 Iowa 
993, modifled on other grounds 192 
N.W. 267, 195 Iowa 993. 

Ky. —Strunks Lane & Jellico Moun¬ 
tain Coal & Coke Co. v. Anderson, 
180 S.W.2d 386, 297 Ky. 678— 
Grigsby v. Mosley, 180 S.W.2d 99, 
297 Ky. 671. 

Md.—Passapae v. Oehring, 118 A. 130, 
141 Md 60. 


N.C.—^High Point Casket Co. v. 
Wheeler, 109 S B. 378, 182 N.C. 459, 
19 A.LR. 891. 

Pa.—^Wesley v. Rhodes, 173 A. 443, 
113 Pa.Super. 409. 

S C.—Dickson v. Inter-Carolinas Mo¬ 
tor Bus Co.. 169 S.E. 626, 161 S.C. 
297. 

Tenn.—Bank of Hendersonville v. 
Dozier. 142 S.W.2d 191, 24 Tenn. 
App 178. 

Tex.—De Zavala v. Scanlan, Com. 
App., 66 S.W 2d 489—Texas & N. O. 
Ry. Co. V. Stevens, Com App, 24 
S.W 2d 9—Southern Pac. Co. v. 
Ulmer, Com.App., 286 S W. 193. 

McFarlane v. Couger, Clv.App, 
139 S.W.2d 158, error refused— 
Anderson-Berney Bldg Co. v. 
Swan. Clv.App, 133 SW2d 269, 
error dismissed, judgment cor¬ 
rect—Rogers v. South Texas Bank 
& Trust Co., Clv.App, 77 S W.2d 
707—San Antonio & A. P. Ry. Co 
V. Evans. Clv.App, 198 S.W. 674— 
International & G N. Ry. Co. v 
Rathblath, Civ App., 167 S W. 761 
Wash.—Anest v. Columbia & P. S. R 
Co., 164 P. 1100, 89 Wash. 609. 

4 C.J. p 692 note 88. 

89. Ark—Swanson v. Johnson, 205 
SW.2d 702, 212 Ark. 340. 

Cal.—Fisher v. Nash Bldg. Co, 248 
P.2d 466, 113 C.A.2d 397—De La 
Cuesta v. Bazzi, 118 P.2d 909, 47 
C.A.2d 661—People v. Ocean Shore 

R. R.. 76 P.2d 660, 24 C A.2d 420— 
Gross V. City of San Diego, 13 P. 
2d 820, 125 C.A. 238 

Colo.—Butts V. Sauve, 245 P. 713, 79 
Colo. 317. 

Ga,—Thornton v. Thornton, 75 S.E 2d 
749. 209 Ga. 784. 

Dye v. Hlrsch, 90 S E 2d 332, 92 
Ga.App. 803. 

Ill.—Harrison v. Kamp, 69 N.E 2d 
261, 395 Ill. 11. 

Tree v. St. Luke's Hospital, 106 
N.E.2d 834, 347 lll.App. 368. 

Ky.—Jewell v. Cecil, 198 S.W. 199, 
177 Ky. 822. 

La.—Bordelon v. Heard, App., 83 So. 
2d 88. 

Mass.—Nugent v. Boston Consol. Gas 
Co., 130 N.E 488. 238 Mass. 221. 
Mo.—Cavanaugh v. Dyer, App., 215 

S. W. 481. 


Mont.—Bingham v. National Bank of 
Montana, 72 P.2d 90, 106 Mont. 
169. 113 A.L.R. 316—State v 

Toung, 234 P. 248, 72 Mont. 408. 

Okl.—Bartlett v. Atkins, 169 P. 1076, 
67 Okl. 181. 

S.C.—Savannah Guano Co. v. Horn' 
Bank of Barnwell, 111 S E. 788, 119 
SC. 26. 

|S.D—Gillette v. McLaughlin, 180 N 

I W. 962, 43 S.D. 609. 

Tex.—Carleton v. Dierks, Clv.App . 
203 S.W.2d 562, error refused no 
reversible error—Fitch v. Lomax, 
Clv.App., 297 S.W. 665, modified on 
other grounds Com.App.. 16 SW 
2d 630, 66 A.LR 758—Williams v 
Simon, Civ App., 236 S W. 2.57. 
dismissed for want of Jurisdiction. 

Wis—Carlsch v. Lund, 218 N.W 826. 
195 Wis. 488. 

Wyo—Fried v. Culberson, 217 P. 
1087, 30 Wyo. 160. 

4 C.J. p 692 note 89 

90. Ky.—Vaughn v. Robinson, 13 
Ky.Op. 1136 

Tex.—Pruett v First Nat. Bank of 
Temple, Civ App., 176 S W.2d 658 

4 C.J. p 692 note 90. 

91. Ala—Larkin v. Haralson, 66 So 
459, 189 Ala. 147. 

Ark.—Hoofman v. Manor, 176 S.W.2d 
911, 206 Ark. 616—Masters v 

Haynes, 278 S W. 12, 169 Ark 

1177—Segraves v. Brooks, 185 S 
W. 260, 123 Ark. 261. 

Cal.—In re Thramm’s Estate, 183 P 
2d 97, 80 C.A.2d 766—People v 
Ocean Shore R. R., 75 P 2d 560. 
24 C.A 2d 420—Craig v. Boyes, 11 
P.2d 673, 123 C.A. 692. 

Fla.—Day v. Norman, 42 So.2d 273— 
Zemurray v. Kilgore, 177 So. 714. 
130 Fla. 317—Gove v. Nautilus 
Hotel Co. 67 So. 112, 68 Fla. 490. 

Ill.—Kuehnle v. Augustin, 164 N.E. 
194, 333 Ill. 31—Merle v. Beifeld, 
114 N.E. 869, 276 Ill. 694. 

Lawndale Nat. Bank of Chicago 
V. Beming. 76 N.E.2d 399, 832 Ill. 
App. 443—Haugan v. Micha- 
lopoulos, 280 lll.App. 239—Dunlap 
V. Peirce, 260 lll.App. 149—Barton 
v. Hayden, 199 lll.App. 87. See 
Hallgren v. Cowles, 184 Ill.App. 87. 

I Ind.—^Morthland v. Lincoln Nat. 

j Life Ins. Co., 42 N.E.2d 41, 220 Ind. 

I 692, rehearing denied 46 N.£.2d 


832 



6 C.J.S. 

but, in so far as the judgment operates to the ben¬ 
efit of appellee and to the detriment of appellant, it 
may be reversed;^* and, in a suit against a princi¬ 
pal and his surety, the former is entitled to allege 
error in a judgment against the surety although the 
latter does not appeal.®^ 


APPEAL & ERROR § 1497 

(f) Erroneous Rulings Favorable to Coparty 
Unless he has been Injured or prejudiced thereby, an 
appellant or plaintiff In error may not assign error on 
rulings favorable to his coparty. 

Unless he has been injured or prejudiced thereby, 
the party who is unsuccessful in the trial court may 
not, on appeal or error, predicate error on rulings 
or decisions favorable to his coparty,as, for in- 


203, 220 Ind. 692—Carr v. Douglas, 
164 N.E 312, 88 Ind.App, 409. 

Iowa—Kallem v. Kallem, 8 N.W.2d 
260, 232 Iowa 1269—Duke v. First 
Nat. Bank, 278 N.W. 230, 224 Iowa 
847_Sinclalr v. Jacobs, 169 N.W. 
33, 184 Iowa 664. 

Kan.-—Scott v. Linn, 268 P. 84. 126 
Kan. 195. 

Ky.—Noel v. Noel, 210 S.W.2d 140, 
307 Ky. 128—^Wright v. Thomas. 
209 S.W.2d 316, 306 Ky 763— 
Coyle V. Horseman’s Ex'x, 111 S. 
W2d 690. 271 Ky. 100—Moody v. 
Whittle, 111 SW.2d 401, 271 Ky. 
29—City of Richmond v. Durham, 
83 S.W2d 879, 260 Ky. 95—Har¬ 
gis V. W. T CongJeton Co . 66 S.W. 
2d 98. 252 Ky 192—Pedigo v. 

Pedigo's Committee, 67 S.W.2d 
64. 247 Ky 403—Russell County 
Fiscal Court v Russell County, 55 
S.W 2d 337, 246 Ky. 529—Parkey 
V. Arthur. 63 S W 2d 921. 246 Ky. 
626—Sowards Ina. Agency v. Ohio 
Valley Fire & Marine Ins. Co, 47 
S.W.2d 1043, 243 Ky. 224—Koontz 

V. Butler, 38 S W.2d 204, 238 Ky. 
406—Fitzpatrick v Costigan, 19 S. 
W2d 983, 230 Ky. 365—De Char- 
ette's Guardian v Bank of Shclby- 
vllle, 291 S.W. 1064, 218 Ky. 691— 
Charles v. Hopkins, 290 S W. 720, 
217 Ky. 842—Marshall v Kent, 276 
S.W. 663, 210 Ky. 664—Mason v 
Cook, 218 S.W. 740, 187 Ky. 260— 
Cecil V. Cecil’s Ex'rs, 215 S W. 794, 
186 Ky. 787—Jewell v. Cecil, 198 S. 

W. 199, 177 Ky. 822. 

La—Hartford Accident & Indemnity 
Co. V. Abdalla, 14 So.2d 816. 203 
La. 999—Kansas City, S & G 
Terminal Co. v. Interurban Motor 
Transp. Co., 95 So. 258, 152 La. 
1093. 

Thalheim v. Suhren, 137 So 
874, 18 La.App 46. 

Mass—Leffler v. Todd. 66 N.E.2d 767, 
316 Mass. 227—New England Oil 
Refining Co. v Canada Mexico 
Oil Co., 174 N.E 330. 274 Mass 
191—Attorney General v. Bedard, 
106 N.E. 993, 218 Mass. 378. 

Mich.—Cochran v. Pinto, 52 N.W.2d 
611, 333 Mich. 91—Brock v. Sobole, 
280 N.W. 91, 285 Mich. 14. 
Minn.—Norton v. Nelson, 63 N.W.2d 
31, 236 Minn. 237—State v. Riley, 
7 N.W.2d 770, 218 Minn. 448. 

Mo.—Homan v. Missouri Pac. R. Co., 
70 3.W.2d 869. 335 Mo. 30. 

Brown & Bigelow v. J. F Laug- 
head ft Co., App., 118 S.W.2d 74. 

6 C.J.S.—68 


Mont.—Slattery ▼. Labbltt, 181 P.2d 
601. 120 Mont. 183. 

Neb.—Taxpayers League of Wayne 
County V. Wlghtman, 296 N.W. 886, 
139 Neb. 212 

Nev.—Young Inv. Co. v. Reno Club, 
208 P.2d 297, 66 Nev. 216. 

N.J.—State V. Otis Elevator Co., 92 
A.2d 386, 10 N.J. 604. 

Weiss V. Stelling, 82 A.2d 291, 
130 NJ.Law 235. 

In re Van Rlper’s Estate, 107 A. 

55. 90 N.J.Eq. 217. 

N.Y.—Carples v. Cumberland Coal & 
Iron Co, 148 N.E. 186, 240 N.Y 
187. 

Kunze v. Hosenzweig, 174 N.Y.S. 
664. 186 App.Div. 866. 

Okl.—First Nat. Bank v. City Nat. 
Bank of Wellington, Tex, 176 P 
263, 71 Okl 62 

Tenn.—Lockhart v. Moore, 169 S.W. 

2d 438, 26 Tenn App 466—Bean 
V. Commercial Securities Co, 166 
S.W.2d 338, 26 Tenn App. 254. 

Tex.—Pinkard v. Hobbs Mfg. Co, 
Clv.App., 168 SW2d 639—Port 
Aransas Properties v. Ellis, Civ 
App, 129 SW.2d 699, error dis¬ 
missed, Judgment correct—Ste¬ 
phenson V. Calllhan, Clv.App., 60 
S.W. 2d 806—Thomas v. Driver. 
Clv.App., 66 SW.2d 187—Bacon v. 
Wright, Civ App, 62 S.W.2d 1111— 
Employers’ Liability Assur. Cor¬ 
poration V Eckert, Clv.App., 46 S. 
W 2d 464, affirmed Mingus v. Em¬ 
ployers’ Liability Assur. Co., Com 
App,, 65 S.W.2d 292—Kopecky v. 
City of Yoakum, Clv.App., 36 S W 
2d 492, affirmed Com. App., 62 S W. 
2d 240—American Indemnity Co. v 
McCann, Clv.App, 27 S.W.2d 364, 
modified on other grounds, Com 
App, 45 S.W.2d 174—Jordan v 

Grandfield Bridge Co., Clv.App , 290 
S.W. 866—Staacko v, Routledge, 
Civ App . 176 S W, 444, affirmed 241 
S.W. 994, 111 Tex. 489. 

Wash.—In re Gardella Guardianship, 
277 P. 846, 162 Wash. 260—Klundt 
v. Bachtold, 188 P. 924, 110 Wash. 
694 

Wyo.—First Nat. Bank v. Sorenson, 
217 P. 948, 30 Wyo. 136. 

4 C.J. p 692 note 91. 

Error not ooaoomlag lu^polloo 
(1) An appeal from a Judgment for 
plaintiff in a suit wherein two de¬ 
fendants cross complained against 
two other defendants, presenting as 
the only assignment of error thu 
the court refused the relief demand- , 
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ed by cross complainants, should bo 
dismissed, since the assignment did 
not touch plaintiff’s Interest. 

Tex—Ellison v. National Loan ft 
Investment Co., Clv.App, 62 S.W. 

2d 109. 

(2) Where plaintiff, who had sued 
to establish easement over defend¬ 
ants’ land, won Judgment against 
first defendant, but not against sec¬ 
ond defendant, and appealed only 
from the adverse Judgment, ques¬ 
tion whether trial court should have 
allowed costs against first defend¬ 
ant was not presented to review¬ 
ing court 

Cal.—Sullivan v. Kantel, 269 P.2d 176. 
124 C.A.2d 723. 

9a. Ky —Pedigo v. Pedigo’s Com¬ 
mittee, 67 S W.2d 64. 247 Ky. 408 
Tex.—Massachusetts Bonding & In¬ 
surance Co. V. Farmers ft Mer¬ 
chants State Bank, 162 SW.2d 667, 
139 Tex. 310. 

93. Tenn—State v. Bolt, 169 S.W. 
761, J30 Tenn. 212. 

Beasoae for rule 

“The liability of the surety . . . 
was entirely dependent upon the lia¬ 
bility of its principal, the sheriff. 
The sheriff was interested no less in 

I the decree against his surety than 
in the decree against himself, since 
his surety. If subjected to liability 
on his account, might call upon him 
for reimbursement. Therefore it 
was a proper exercise of an equitable 
function when he was allowed a 
broad appeal, so as to bring up the 
whole decree for review in this 
court.’’ 

Tenn.—State v. Bolt, supra. 

94. Ala.—Lindsey v. Rogers, 69 So. 
2d 446, 260 Ala. 231—Watt v. 

Combs, 12 So.2d 189, 244 Ala. 81. 
145 ALR 667, followed in 12 So. 
2d 197, 244 Ala. 39—Capital Motor 
Lines V. Loring, 189 So 897, 238 
Ala. 260—City of Birmingham v. 
Corr, 167 So 66, 229 Ala. 321— 
ITirrl.M V White. 101 So. 761, 212 
Ala. 64—Atlantic Coast Line H. 
Co. v. Carroll, 94 So. 820, 208 Ala. 
301 

Cal—Peters v. City and County of 
San Francisco, 260 P.2d 55, 41 C. 
2d 419—Snow v. Marian Realty 
Co.. 299 P. 720, 212 C. 622—Black- 
well V American Film Co., 209 
P 999, 189 C. 689—Talcott Land 
Co. V. Hershiser, 195 .P. 663, 184 
C. 748. 
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stance, where the effect of a judgment in favor | of the coparty would bar a recovery by appellant 


Raich y. Aldon Const. Co., 276 
P.2d 822, 129 C.A.2d 278---Curran 
V. Heslop, 262 P.2d 878, 116 C.A.2d 
476—^Harringrton v. Evans, 221 P. 
2d 696, 99 C.A.2d 269—Sullivan y. 
City and County of San Francisco, 
214 P.2d 82, 95 C.A.2d 746—Hed- 
lund V. Sutter Medical Service Co., 
124 P.2d 878, 61 C.A.2d 327— 

Anderson v. Ott, 15 P.2d 526, 127 
C.A. 122—Brunetto v. Spedlacci, 12 
P.2d 161, 124 C.A. 262—Fiedler v. 
Allen, 4 P.2d 292, 117 C.A. 622— 
Bezera v. Associated Oil Co., 8 P. 
2d 622, 117 C.A. 139—Johnston v. 
Peairs, 8 P.2d 617, 117 C.A. 208— 
Frazzini v. Cable, 300 P. 121, 114 
C.A. 444—Harju v. Market St. Ry. 
Co. 299 P. 788, 114 C.A. 138—Crabbe 
v. Rhoades, 282 P. 10, 101 C.A. 
603—Rubin v. Platt Music Co., 268 
P. 896, 92 C.A. 203—Johnson v. 
Hulse, 266 P. 661, 83 C.A. Ill—T. 
Tanaka v. Highway Farming Co., 
245 P. 434, 76 C.A. 690, followed in 
K. Nakagawa v. Highway Farming 
Co., 246 P. 436, 76 C.A. 800— 
Kubista v. Daniels, 207 P. 948, 67 
C.A. 719—Haun v. Tally, 181 P. 81. 
40 C.A. 686. 

Fla.—Jackson v. Florida Weather- 
makers, 66 So. 2d 576—Crenshaw 
Bros. Produce Co. v. Harper, 194 
So. 353, 142 Fla. 27—H. E. Wolfe 
Const. Co. V. Ellison, 174 So. 594, 
127 Fla. 808—^Welborn v. Sawyer, 
67 So. 83, 68 Fla 308. 

Ga.—^Armstrong v. Citizens* & South¬ 
ern Bank, 90 S.E. 44, 145 Ga. 8G1. 
Idaho.—Johnson v. Gustafson, 288 P. 
427, 49 Idaho 376. 

Iowa.—^Arnett v. Illinois Cent. R. Co., 
176 N.W. 822, 188 Iowa 640. 

Ill.—Noll v. Peterson, 170 N.B. 766, 
338 Ill. 662—Welch v. City of Chi¬ 
cago. 164 N.E. 226, 323 111. 498— 
Lerette v. Director General of 
Railroads, 137 N.E. 811, 806 Ill. 
348. 

Clark V. Gltterman, 86 N.E.2d 
276, 337 IlLApp. 390—Winson v. 
Fischer, 77 N.B.2d 48, 833 Ill. 

App. 222—Schachtrup v. Hensel, 14 
N.E.2d 897, 296 Ill.App. 303—Met¬ 
ropolitan Trust Co. V. Bowman 
Dairy Co., 11 N.E.2d 847, 292 Ill 
App. 492, aihrmed 16 N.E.2d 838, 
369 HI. 222. See Bartholomae & 
Roesing Brewing & Malting Co. v. 
Chicago Rys. Co., 198 Ill.App. 612— 
Hahn v. Schnell, 188 IlLApp. 312— 
Cummins v. Sanitary Dlst. of Chi¬ 
cago, 185 Ill.App. 639. 

Ind.—Attica Building & Doan Ass*n 
of Attica V. Colvert, 23 N.E.2d 483, 
216 Ind. 192. 

Edwards v. Wiedenhaupt, 32 N. 
B.2d 106, 109 Ind.App. 460—Mc- 
Claren v. Dawes Electric Sign & 
Mfg. Co., 166 N.E. 684, 86 Ind. 
App. 196—Obering v. Swain-Roach 
Lumber Co., 166 N.B. 712, 86 Ind. 
App. 632—Standard Oil Co. of In¬ 


diana V. Robb, 149 N.E. 667, 86 
Ind.App. 21—Smith v. Graves, 108 
N.E. 168, 69 Ind.App. 55. 

Iowa.—^Womochil v. Peters, 286 N. 

W. 161, 226 Iowa 924. 

Ky.—Martin v. Ackman, 110 S.W.2d 
437, 270 Ky. 640, followed in 

Martin v. Meyer, 110 S.W 2d 440, 
270 Ky. 645—Field v. Collins, 92 
S.W.2d 798, 263 Ky. 474—Goff v. 
Hubbard. 290 S.W. 696, 217 Ky. 729, 
60 A.L.R. 1382—Louisville & N. R. 
Co. v. Slusher‘s Adm*r, 290 S W. 
677, 217 Ky. 738—Chesapeake & O. 
Ry. Co. v. Dawson’s Adm’r, 167 S. 
W. 126, 169 Ky. 296. 

La—Breaux v. Laird. 88 So.2d 33, 
230 La. 221—Jefferson v. Childers, 
179 So. 30. 189 La. 46. 

Me.—Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Md.—^Washington, B. & A. Electric 
Ry. Co. v. William A. Flngles, Inc., 
109 A. 431, 135 Md. 574. 

Mass.—Whalen v. Shivek, 93 N.E.2d 
393, 326 Mass. 142, 33 A.L.R.2d 74. 
Mich—Schultz v. Frost, 293 N.W. 
716, 294 Mich. 467—Smith v. Mc- 
Cluskcy, 236 N.W. 866, 264 Mich. 
145—Dc Jager v. Andringa, 217 N. 
W. 332, 241 Mich. 474. 

Minn.—Davies v. Land O’Lakes Rac¬ 
ing Ass’n, 69 N.W.2d 642, 244 Minn. 
248—Kruchowski v. St. Paul City 
Ry. Co., 264 N.W. 687, 191 Minn. 
454—Zobel v. Boutelle, 238 N.W. 49, 
184 Minn. 172—Erickson v. North¬ 
land Transp. Co , 232 N.W. 716, 181 
Minn. 406—Kitchen v. Fashion 
Garage Co, 196 NW. 929, 168 

Minn. 136—Cohen v. Silverman, 190 
N.W. 796, 163 Minn. 391—McGil- 
llvray v. Great Northern Ry. Co., 
176 N.W. 200, 146 Minn. 61. 

Miss.—Doom V. Thompson, 36 So. 2d 
635—Teche Lines v. Pope, 166 So. 
689. 176 Miss. 393. 

Mo.—Ciardullo v. Terminal R. Ass’n 
of St. Louis, 289 S.W.2d 96—Pheg- 
ley V. Graham, 216 S.W.2d 499, 368 
Mo. 651, 6 A.L.R.2d 382—Cheffer v. 
Eagle Discount Stamp Co., 166 S. 
W.2d 691, 348 Mo. 1023—Gabelman 
V. Bolt, 80 S.W.2d 171, 336 Mo. 639 
—Stlth V. J. J. Newberry Co, 79 
S.W 2d 447, 336 Mo. 467—Barr v. 
Nafzlger Baking Co., 41 S.W.2d 669, 
328 Mo. 423—Story v. People's Mo- 
torbus Co. of St. Louis, 37 S.W.2d 
898, 827 Mo. 719—Maher v. Donk 
Bros. Coal & Coke Co., 20 S.W.2d 
888, 323 Mo. 799—Hulen v. Wheel- 
ock, 300 S.W. 479, 318 Mo. 602— 
Beal V. Chicago, B. & Q. R. Co., 
286 S.W. 482—Reese v. City of St. 
Louis, 216 S.W. 316, 280 Mo. 123. 

Bledsoe v. Nickles, App., 91 &JW. 
2d 184—McCamley v. Union Elec¬ 
tric Light & Power Co., App., 86 
S.W.2d 200—Cunningham v. Kansas 
City, 38 S.W.2d 734, 225 Mo.App. 
1063—Brooks v. Menaugh, App., 10 
S.W.2d 827—Flenner v, Southwest 
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Missouri R. Co., 290 S.W. 78, 221 
Mo.App. 160—Riggle v. Wells, App., 
287 S.W. 803—Schuette v. Weber, 
App., 282 S.W. 109—Claxton v. 
Pool, 167 SW. 623, 182 Mo.App. 
13, affirmed 197 S.W. 349. 

Mont.—Chenoweth v. Great Northern 
Ry. Co., 148 P. 830, 60 Mont. 481. 
Neb.—Lewis v. Beckard, 226 N.W. 
462, 118 Neb. 633—Kelso v. Seward 
County, 219 N.W. 843, 117 Neb. 
136—McArdle v. Omaha & C. B. 
St. Ry. Co., 170 N.W. 356, 103 Neb. 
82. 

N.J.—Pearlman v. Truppo, 169 A. 
623, 10 N.J.Mlsc. 477, adopted 160 
A. 334, 10 N.J.Mlsc. 772—Fitzger¬ 
ald V. Gore, 147 A. 469, 7 N.J.Mlsc. 
910. 

N.Y.—Glassman v. City of New York, 
136 N.Y.S.2d 697, 284 App.Div. 1045, 
affirmed 161 N.Y.S.2d 382, 1 N.Y. 
2d 712, 134 N.E.2d 208—Gordon v. 
City of Albany, 104 NY.S.2d 736, 
278 App.Div. 233—Hamm v. 
Queens-Nassau Transit Lines, 20 
N.Y.S.2d 849, 260 App.Div. 106— 
Ward V. Iroquois Gas Corporation, 
261 N.Y.S. 300, 233 App.Div. 127, 
motion denied 178 NE 789, 257 
N.Y. 647, and affirmed 179 N.E. 317, 
268 N.Y. 124, followed In Kaplan 
V. Herman, 180 NE. 338, 268 N. 
y. 673. 

Piratensky v. Wallach, 295 N.Y. 
S. 581, 162 Misc. 749 
N.C.—^Whiteman v. Seashore Transp. 
Co., 68 S.E 2d 762, 231 N C. 701— 
Helms v. Citizens’ l.,ight & Power 
Co., 136 S.E. 9, 192 N C. 784. 
ND.—Kohler v. Stephens, 24 N.W.2d 
64, 74 N.D 665—Carr v. Neva, 164 
N.W. 729, 38 N.D. 158. 

Ohio.—Sobocinski v. City of Cleve¬ 
land. App, 133 NE.2d 622—Braw- 
ner v. Welfare Finance Corp, App, 
104 N.E.2d 203—Dixon v. Kerest, 
App., 100 N.E 2d 271—Scott v. Cis- 
madi, 74 N.E 2d CG3, 80 Ohio App. 
39—Dodson v. New England Trust 
Co., 71 N.B.2d 603, 78 Ohio App. 
603. 

Boyd V. Hadley, 16 Ohio Supp. 
96, affirmed, App, 59 NE.2d 676. 
Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation, 7 P 2d 263, 
139 Or. 198, rehearing denied 9 P.2d 
128, 139 Or. 198—Gunnell v. Van 
Emon Elevator Co., 169 P. 971, 81 
Or. 408. 

Pa.—O’Connor v. Hagy, Com PL, 34 
Berks Co. 35—Kuhn v. Conestoga 
Transp. Co., Com.PL, 48 Lanc.L. 
Rev. 491, affirmed Landis v. Cones¬ 
toga Transp. Co., 36 A.2d 465, 349 
Pa. 97—Landis v. Conestoga 
Transp. Co., Com.PL, 48 Lanc.L. 
Rev. 481, 11 Som.Leg.J. 302, af¬ 
firmed 86 A.2d 466, 349 Pa. 97. 

R. I.—Smith V. Rose, 4 A.2d 900, 62 
R.I. 222. 

S. C.—^Mims V. Bennett, 158 S.E. 124, 
160 S.C. 89, 78 A.L.R. 360. 
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against such coparty as primarily liable,^5 or where 
an instruction is given which prevents the jury from 
finding in accordance with the evidence that the 
successful codefendant was liable for part of the 
damages awarded against appellant.^® 

(g) Rulings Adverse to Garnishee or Inter¬ 
vener 

Where the errors do not affect him, an appellant or 


plaintiff In error may not oomplain that such errore art 
adverse to a garnishee or Intervener. 

Where the rulings or decisions are adverse to a 
garnishee or an intervener and affect him only, they 
will not be reviewed by an appellate court on the 
application of plaintiff or the principal defendant; 
only the garnishee or intervener may complain of 
error therein.®*^ 


Tex.—Johnson v. Moss, Clv.App., 108 
S.W.2d 1110, error dismissed—Mil¬ 
ler V. Bush. Clv.App., 42 S.W.2d 166 
—Northern Texas Traction Co. v. 
Woodall, Clv.App., 294 S.W. 873, 
reversed on other grounds, Com. 
App., 299 S.W. 220—Carson v. 
Knight. Clv.App., 284 S.W. 617, re¬ 
versed on other grounds, Com.App., 
294 S.W. 639—Saner-Whlteman 
Lumber Co. v. Texas & N. O. R. 
Co, Civ.App, 282 S.W. 267, re¬ 
versed on other grounds, Com.App , 
288 S.W. 127, rehearing denied 288 
S.W. 106.3—Lauderdale v. Lee, Civ. 
App., 264 SW 658. reversed on 
other grounds, Com.App, 276 S.W. 
660—Connecticut Fire Ins. Co. v. 
Fields, Civ App., 236 S.W. 790— 
Hines v. Rush, Clv.App., 229 S W. 
973—Robert McLane Co. v. Swerne- 
mann & Schkade, Civ App, 189 S. 
W. 282—Robert.s v Abney, Civ App., 
189 S W. 1101, error refused. 

Utah—Mountain States Tel & Tel. 
Co V. Consolidated Freightways, 
242 P.2d 063—Badertscher v. Inde¬ 
pendent Ice Co., 184 P. 181, 65 Utah 
100 . 

Wash—Lyle v Fiorito, 60 P 2d 709, 
187 Wash 537—Fleming v. Red 
Top Cal) Co. 233 P 639. 133 Wash. 
338—Knudson v Bockwinkle, 208 
r. 59, 120 Wash. 627. 

Wis —Kausch V. Chicago, Milwaukee 
Fleetrio Ry. Co, 186 N.W. 257, 17G 
Wis. 21. 

4 CJ. p 693 note 92—46 C.J. p 1368 
note 91. 

Finding unrelated to Judgment 

Where there was and could have 
been no judgment in favor of two 
defendants against a third, the 
<*ourt’s determination or finding of 
liability existing on the part of such 
third defendant toward the other two 
w'as not an adjudication of the ques¬ 
tion, and therefore not a matter about 
which the third defendant can com¬ 
plain on appeal from judgment for 
plaintiffs. 

Cal.—Tryon v. Clinch, 186 P. 1042, 
44 C.A. 629. 

Prajudioial errors 

(1) A party on appeal may com¬ 
plain of errors in favor of his co- 
party where they adversely affected 
and prejudiced his own interests. 
Mo.—Ciardullo v. Terminal R. Ass’n 
of St. Louis, 289 S.W.2d 96—Kelly 
V. Laclede Real Estate & Invest¬ 
ment Co, 165 S.W.2d 90. 348 Mo. 
407, 138 A.L.R. 1066—arlmeip v, 


Red Line Service, 85 S.W.2d 767, 
337 Mo. 743—Story v. People’s Mo- 
torbus Co. of St. Louis, 37 S.W.2d 
898, 327 Mo. 719. 

O’Donnell v. St. Louis Public 
Service Co. App., 246 S.W.2d 639— 
Nevins v. Solomon, 139 S.W.2d 
1109, 235 Mo.App. 967, certiorari 
quashed State ex rel. Nevins v. 
Hughes. 149 S.W.2d 836, 347 Mo. 
968—Gabelman v. Bolt, App., 68 
SW.2d 909. 

(2) Thus defendant can complain 
of instructions given at the request 
of a codefendant which affect the 
question of his liability to plaintiff. 
Ill.—Munns v. Chicago City Ry. Co., 

235 Ill.App. 160. 

Mo.—Ciardullo v. Terminal R. Ass’n 
of St. Louis. 289 S W.2d 96—Nix 
v. Gulf, M & O R. Co, 240 S W. 
2d 709, 362 Mo 187—Berry v. Kan¬ 
sas City Public Service Co., 108 S. 
W.2d 98, 341 Mo. 658—Grimes v. 
Red Line Service, 85 S.W.2d 767, 
337 Mo. 743—Barr v. Nafziger Bak¬ 
ing Co., 41 S.W.2d 659, 328 Mo. 423. 

t)’Donncll v. St. Louis Public 
Service Co.. App., 216 S.W.2d 639— 
Blgg.s V. Crosswhite, 225 S.W.2d 
514, 240 Mo App. 1171—Mollman v. 
St. Louis Public Service Co., App., 
192 S.W 2d 618—Bowman v. Moore, 
167 SW.2d 676, 237 Mo.App. 1163 
—Nevins v Solomon, 139 S.W.2d 
1109, 236 Mo.App. 967, certiorari 
quashed State ex rel. Nevins v. 
Hughes. 149 S W.2d 836, 347 Mo. 
968. 

Tex —Houston & T. C. R. Co. v. Haw¬ 
kins & Nance, Clv.App., 167 S.W. 
190. 

(3) And where appellant Intro¬ 
duced evidence tending to negative 
its negligence, an Instruction that 
only such evidence as was introduced 
by plaintiff could be considered was 
palpably erroneous, and the error in 
giving it was available to appellant, 
though such instruction was given 
at the request of his codefendants, 
who rested at the close of plaintiff’s 
evidence. 

Ill.—MacDonald v. Chicago Rys. Co., 
121 N.E. 671, 286 III. 239. 

(4) So a municipality held liable 
for tort may on appeal attack a ver¬ 
dict in favor of a codefendant pri¬ 
marily liable. 

Mo —^Wlggln V. St. Louis, 37 S.W. 
528. 135 Mo. 558. 

Costello V. Kansas City, 232 S.W. 
165, 209 Mq«App« 155—Hall v. St. 
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Joseph, 146 S-W. 468, 163 Mo.App. 
214—^Waltemeyer v. Kansas City, 
71 Mo.App. 354. 

(6) Appellant sued with another 
as Joint tort-feasors may oomplain of 
a verdict and Judgment against him 
for a larger amount than was award¬ 
ed against his codefendant. 

Or.—Chrudinsky v. Evans, 167 P. 562, 
85 Or. 648. 

(6) One defendant may complain 
of error committed In favor of a co¬ 
defendant if the error prejudices his 
case before the Jury, or If it wrong¬ 
fully takes away from him his right 
of contribution if the Judgment 
would, except for the error, be 
against both defendants. 

Mo—Nevins v. Solomon, 139 S.W.2d 
1109, 235 Mo.App. 967, certiorari 
quashed State ex rel. Nevins v. 
Hughes. 149 S.W.2d 836, 347 Mo. 
968. 

(7) Unsuccessful tort action de¬ 
fendants may challenge verdict or 
ruling in favor of codefendant, even 
though there was no cross claim be¬ 
tween them, since a Judgment ren¬ 
dered on such verdict or ruling con¬ 
clusively and Anally determines that 
such codefondant Is not liable to 
plaintiff, thus precluding the unsuc¬ 
cessful defendants from ever recov¬ 
ering contribution from their code¬ 
fendant. 

Minn.—Muggenburg v. Leighton, 60 
N.W.2d 9, 240 Minn. 21. 

(8) Where two automobiles collid¬ 
ed at Intersection, and occupant of 
one automobile recovered verdict 
against both drivers, and trial court 
granted motion of one driver for 
Judgment notwithstanding verdict 
and denied motion of other driver for 
new trial, driver whose motion for 
new trial was denied was so preju¬ 
diced by action of court in granting 
Judgment notwithstanding verdict in 
favor of other driver that motion to 
dismiss appeal as to driver whose 
motion for Judgment notwithstanding 
verdict was granted would be de¬ 
nied. 

Minn—Bocchl v. Karnstedt, 66 N.W. 
2d 628. 238 Minn. 257. 

96. Mo—^Wiggln v. St. Louis, 37 S. 
W. 628, 135 Mo. 658. 

98. W.Va.—Hutcherson v. Slate, 142 
S.E. 444, 105 W.Va. 184. 

4 C.J. p 693 note 94. 

97. Ark.—Haney v. Johnson, 300 S. 
W. 788. 132 Ark, 11064 
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(3) Urging Error against Coappellant or Co¬ 
plaintiff in Error 

Qanerally an appallant or plaintiff In error cannot al¬ 
lege error against his coappeliant or coplaintiff in error. 

Unless he is expressly authorized so to do by 
statute or rule of practice, an appellant or plaintiff 
in error is not entitled to assign errors against his 
coparty who has joined with him in the prosecu¬ 
tion of an appeal or writ of error.^8 

b. Defendant in Interpleader 

On appeal, an interpleaded defendant is entitled to 
allege error against his interpleaded codefendants. 

With respect to the determination of their re¬ 
spective rights, where defendants were required to 
interplead the subsequent proceedings were between 
them alone, and on a judgment being rendered in 
favor of either the other is entitled to appeal, and 
on appeal the rights of both are to be determined.^® 
The fact that a party, impleading several claimants 
to a fund, has, by failing to appeal therefrom, al¬ 
lowed a judgment against it in favor of some of the 
claimants to become final does not prevent a re¬ 
versal on the appeal of the other claimants who are 
entitled to the fund.^ 


6 c.j.a 

§ 1498. Appellee or Defendant in Error 

a. In actions at law 

b. In suits in equity 

a. In Actions at Law 

(1) In general 

(2) To obtain affirmative relief 

(3) To sustain judgment 

(4) In actions for accounting 

(5) Urging error against coappellee or 

codefendant in error 

(1) In General 

An appellee cannot obtain a review of adverae rulings 
made at the trial unlete he filee a eeparate appeal, or, in 
accordance with permiisive statutea, aseigna croaa error. 

In the absence of a statute authorizing cross as¬ 
signments of error, an appellee or defendant in ern' 
is not entitled to present for review exceptions tak¬ 
en by him to rulings, orders, instructions, decisions, 
or findings of the trial court unless he has taken or 
sued out a separate, or cross, appeal, petition in er¬ 
ror, or writ of error.® Although it has been held 


Colo.—^Humphries Mercantile Co, v. 

Brattaln, 161 P. 430. 69 Colo. 574. 
Ill.—Lincoln v. Riley, 217 Ill.App. 
671. 

Ind—Carr v. Dougrlas. 164 N.E. 312, 
88 Ind.App. 409. 

Iowa —Erickson v. City of Cedar 
Rapids, 185 N.W. 46, 193 Iowa 
109 

Ky.—Esterman-Verkamp Co. v. 

Rouse, 278 S.W. 124, 211 Ky. 791. 
Mich—White v. Evangelical Luther¬ 
an Salem Church, 214 N.W. 245, 
239 Mich. 216. 

Mo.—Davis v. Holt, Federal Deposit 
Ins. Corp., Intervenor, App., 154 S. 
W.2d 695. 

Tex.—Savage v. Cowen, Com.App., 33 
SW.2d 433. 

Hillsdale Gravel Co. v. Dennehy 
Const. Co., Clv.App., 186 S.W.2d 
583, refused for want of merit— 
Robinson v. State, Civ.App., 109 
S.W.2d 669—Johnson v. McDonald, 
Civ.App., 73 S.W.2d 128—S. H. 
Whitley & Sons v. Haney, Civ.App., 
16 S.W.2d 66—^Waggoner v. Davis, 
Civ.App, 261 S.W. 482—Dobson v. 
Campbell, Civ.App., 238 S.W. 320. 
Wash—Hanson v. Hodge, 169 P. 388, 
92 Wash. 425. 

4 C.J. p 693 note 95. 

98. Cal.—Replogle v. Ray, 119 P.2d 
980, 48 C.A.2d 291—De Bairos v. 
Barlin, 190 P. 188, 46 C.A. 665. 
Iowa.—Spurllng v. Incorporated 
Town of Stratford, 191 N.W. 724, 
195 Iowa 1002. 

4 C.J. p 694 note 96. 


“It would seem entirely inconsist¬ 
ent with proper practice to permit 
one of two Joint appellants to assume 
a position antagonistic to his joint 
appellant.*' 

Mont.—Anderson v. Northern Pac. R. 
Co., 86 P. 884, 34 Mont. 181, 191. 

99. Mo.—Matlack v. Kline, 216 SW. 
323, 280 Mo. 139. 

N.J.—^MaePherson v. Schwinn, 89 A. 
2d 99, 19 N.J Super. 502. 

1. La.—State v. C. S. Jackson & Co., 
69 So. 761, 137 La. 931. 

2. Ala.—Webb v. Webb, 33 So.2d 909, 
260 Ala. 194—Stewart v. Stephen¬ 
son, 10 So 2d 169, 243 Ala 329— 
King V, King, 4 So.2d 740. 242 Ala. 
53—Ford Motor Co. v. Hall Auto 
Co., 147 So. 603, 226 Ala. 386— 
National Surety Co. v. State, 123 
So. 202, 219 Ala. 609—Colvin v. 
Payne, 118 So. 673, 218 Ala. 341— 
Columbia Motors Co. v. Williams, 
96 So. 900. 209 Ala. 640—Kennedy 
V. Sorsby, 96 So. 891, 209 Ala. 188 
—Roach V. Olive, 95 So. 23, 208 
Ala. 612—Benson Hardware Co. v. 
Roberts, 80 So. 106, 202 Ala. 268— 
Barnett v. Freeman, 72 So. 395, 197 
Ala. 142. 

Badger v. Hollon, 176 So. 700, 27 
Ala.App. 534. 

Ariz.—South Side Dist. Hospital v. 
Hartman, 163 P.2d 637, 62 Ariz. 
67—^Winkler Trucking Co. v. Mc- 
Ahren, 133 P,2d 767, 60 Ariz. 226— 
Hummel v. Citizens* Building & 
Loan Ass’n, 296 P. 1014, 38 Ariz. 
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64—Barth v. A. & B. Schuster Co . 
220 P. 391, 26 Ariz. 546—Webster 
v. Parks, 153 P. 455, 17 Ariz 383 
Ark—Lawson v. State, 288 S.W 2(1 
586—Public Loan Corp of Little 
Rock v. Terrell, 276 SW.2d 435. 
224 Ark. 616—Farmers Union Mut 
Ins. Co. v. Sisk. 166 S.W.2d 895. 
203 Ark. 404—Thomas v. Wasson, 
88 S.W 2d 827, 191 Ark. 809—Cy¬ 
press Tank Co. v. Weeks, 39 S.W 
2d 318, 183 Ark. 891—Belleville 

Land & Lumber Co. v. Griffith, 0 
S.W 2d 36. 177 Ark. 170—Sander 
v. City of Blythevllle, 202 S.W. 23. 
164 Ark. 434—Ramey-Milburn Co 
V. Ford. 226 S.W. 132, 146 Ark. 563 
Cal.—Stafford v. Shultz, 270 P.2d 1. 
42 C 2d 767—Willard v. Glenn-Co- 
lusa Irr. Dist., 258 P. 969, 201 C. 
726—Heden v. Point Reyes Land 
Co, 196 P. 44, 186 C. 121. 

City of Glendale v. Crescenta 
Mut. Water Co. 288 P 2d 105. 135 
C.A.2d 784—United Air Lines v. 
Western Air Lines, 282 P.2d 118, 
132 C.A.2d 308—Burton v. Clough- 
Detty Motors, 263 P.2d 42, 121 C. 
A.2d 287—Welchman v Vetri, 223 
P.2d 288, 100 C.A.2d 177—Brown 
v. Arbuckle, 198 P.2d 660, 88 C.A.2d 
258—Noble v. Noble, 189 P.2d 602. 
83 C.A.2d 776—Simon v. City and 
County of San Francisco, 180 P.2d 
393, 79 C.A.2d 590—Pene v. Mauk. 
42 P.2d 697, 6 C.A.2d 428—Griffin 
V. City of Los Angeles, 26 P.2d 
656, 184 C.A, 763—Almo v. Mitch¬ 
ell, 12 P.2d 1069, 124 C.A. 497— 
Durrell v. Bacon. 6 P.2d 961, 119 
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that, notwithstanding the court’s lack of jurisdic- | tion, judgment against appellee taking no appeal 


C.A. 81—^tCane v. Eastman, 295 P. 

63, 110 CA- 768—Holmes v. Ander¬ 
son. 265 P. 1010. 90 C.A. 276—- 
Tomlln V. Neale. 245 P. 800. 76 C. 
A. 726—BlllinffB v. Farm Develop¬ 
ment Co.. 240 P. 298, 74 C.A. 254— 
Chemey v. Johnson. 238 P. 160. 72 
C.A. 726—Galloway v. United Rail¬ 
roads of San Francisco, 282 P. 491, 
69 C.A. 770—EQuitable Life Assur. 
Soc. of U. S. V. Jacobson, 230 P. 
200, 68 C.A. 717. 

Colo.—Markle v. Dearmln, 184 P.2d 
496. 117 Colo. 45. 

American Bonding* Co. of Bal¬ 
timore V. Vickery. 146 P. 1073. 27 
Colo.App. 96. 

Conn.—Carta v. Providence Washing¬ 
ton Indem. Co.. 122 A.2d 734, 143 
Conn. 872—Hill v. Birmingham, 38 
A.2d 604, 181 Conn. 174—Podzunas 
v. Prudential Ins. Co. of America, 
7 A.2d 667, 126 Conn. 681—Equita¬ 
ble Life Assur. Soc. of U. S. v. 
Slade. 190 A. 616, 122 Conn. 451— 
Rabinowitz v. Apler, 96 A. 167, 90 
Conn. J. 

Fla—Hollywood, Inc., v. Clark, 15 
So 2d 176, 163 Fla. 601. 

Ga.—Daniel v. Etheredge, 13 SE.2d 
763, 191 Ga. 793—Benson v. An¬ 
drews, 102 SE. 148, 149 Ga. 758 

Prickett v. Title. 90 S.E. 287, 18 
Ga.App. 676. 

Idaho—Thamcrt v. Carter, 245 P.2d 
145, 72 Idaho 616—Addy v. Stew¬ 
art. 207 P.2d 498, 69 Idaho 367— 
Harrington v. Hadden, 202 P.2d 
236, 69 Idaho 22—Hemminger v. 
Tri-State Lumber Co. 68 P.2d 64, 
67 Idaho 697. 

Ill.—People ex rel Nelson v. Ridge 
Country Club, 76 N.E 2d 461, 399 
Ill. 46—Clodfelter v. Van Fossan, 
67 N.E.2d 182, 394 Ill 29—Murch 
V. Epley, 52 N E 2d 126, 385 Ill. 
138—Anderson v. Anderson, 44 N E. 
2d 43. 380 Ill. 488—Scribner v. Vil¬ 
lage of Downers Grove. 25 NE.2d 

64, 372 Ill. 614—Groves v. Farm¬ 
ers State Bank of Woodlawn, 12 
N.E.2d 618. 368 Ill. 37—Schmidt v. 
Schmidt. 143 N.E. 76, 811 Ill. 458— 
City of Centralla v. Knowlton. 142 
N.E. 625, 311 Ill. 248. 

Kanousis v. Lasham Cartage Co., 
76 N.E.2d 239. 332 Ill.App. 626— 
Patterson Mfg. Co. v. Stewart, 76 
N.E.2d 66, 332 Ill.App. 666—Curtis 
v. McCullan, 76 N.E.2d 782, 332 
Ill App. 664—Zitnlk v. Burik, 63 N. 
E.2d 635, 327 Ill.App. 170. affirmed 
69 N.E.2d 888, 395 Ill. 182—Brown 
V. Zaubawky, 62 N.E.2d 725, 321 Ill. 
App. 297, reversed on other 
grounds 57 N.E.2d 856, 388 Ill. 
861—Midwest Investment & Fi¬ 
nance Co. V. Gatton, 41 N.E.2d 109, 
814 Ill.App. 201—rHalmel, for Use 
of Soukup, V. Motor Vehicle Casu¬ 
alty Co., 272 Ill.App. 336, affirmed 
Soukup y. Halmel, 192 N.E. 667, 


367 Ill. 676—Jappas v. Williams, 
248 Ill.App. 596. 

Ind.—Soderling v. Standard Oil Co., 
96 N.E.2d 298, 229 Ind. 47—Pierce 

V. Blair, 149 N.E. 660, 196 Ind. 
710. 

Iowa.—Steinberg-Baum & Co, v. 
Countryman, 77 N.W.2d 16—Law¬ 
rence V. Tschirgi. 67 N.W.2d 46, 
244 Iowa 386—Shaw v. Addison, 18 
N.W.2d 796, 23G Iowa 720—Dawson 
v. McKinnon, 286 N.W. 268, 226 
Iowa 756—Queal Lumber Co. v. 
McNeal, 284 N.W. 482, 226 Iowa 
637—Pennebaker v. North Ameri¬ 
can Life Ins. Co. of Chicago, 284 
N.W. 147, 226 Iowa 314—In re 
Smith’s Estate. 277 N.W. 743—Wil¬ 
son v. Findley, 276 N.W. 47, 223 
Iowa 1281—Brutsche v. Incorporat¬ 
ed Town of Coon Rapids. 264 N. 

W. 696, 220 Iowa 1296—^Werner v. 
Hammlll, 267 N.W. 792, 219 Iowa 
314—Blaln v. Blaln, 244 N.W. 827, 
216 Iowa 69—Duggleby v. Chicago, 
R. I. & P. Ry. Co., 243 N.W. 372. 
214 Iowa 776—Millowners' Mut. 
Life Ins. Co. v. Goff, 232 N.W. 604, 
210 Iowa 1188—McDowell v. Inter¬ 
state Oil Co, 224 N.W. 58, 208 
Iowa 641, rehearing denied and 
opinion corrected 226 N.W. 866— 
Soodhalter v. Reliance Coal Co., 213 
N.W. 213, 203 Iowa 688—Leach v. 
State Sav. Bank of Logan, 209 N. 
W. 422, 202 Iowa 265—Murray v. 
First Trust & Savings Bank of Sib¬ 
ley, Osceola County, 207 N.W. 781, 
201 Iowa 1326—Vanderwilt v Bro- 
erman, 206 NW. 969, 201 Iowa 1107 
—Lex V. Selway Steel Corporation, 
206 N.W. 686, 203 Iowa 792—Mark¬ 
er V. Davis, 204 N.W. 287, 200 
Iowa 446—^Evans v. Oskaloosa 
Traction & Light Co., 181 N.W. 782, 
192 Iowa 1—Reddish v. John, 179 
N.W. 951, 190 Iowa 49—Western 
Fruit & Candy Co. v. McFarland, 
179 NW. 67, 189 Iowa 717—Sher¬ 
man V. Smith, 169 N.W. 216, 186 
Iowa 654—Babcock v. City of Des 
Moines, 162 N.W. 763, 180 Iowa 
1120—Robb V. Van Zant, 169 N W. 
971, rehearing denied 161 N.W. 463 
—In ro Pauly’s Estate, 166 N.W. 
365, 174 Iowa 122—Jolly v. Doolit¬ 
tle. 149 N.W. 890, 169 Iowa 658— 
Craig V. Craig’s Estate, 149 NW. 
454, 167 Iowa 340. 

Kan—Brown v. Great Am. Ins. Co. 
of N. Y., 224 P,2d 989. 170 Kan. 
281—Barham v. Governing Body of 
City of Chanute, 213 P.2d 960, 168 
Kan. 489—McComb v. Stanolind Oil 
& Gas Co.. 186 P.2d 674, 164 Kan. 
1, opinion amended on other 
grounds and rehearing denied 191 
P.2d 743, 164 Kan. 609—Holland v. 
Shaffer, 178 P.2d 235, 162 Kan. 474, 
173 A.L.R. 846—Board of Com’rs 
of Cherokee County v. Pritchett, 
178 P.2d 189, 162 Kan. 600—Ben¬ 
nett v. State Corporation Commis- 
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Sion, 142 P.2d 810, 187 Kan. 689, 
160 A.L.R, 1140—John Hancock 
Mut. Life Ins. Co. v. Mays, 102 P. 
2d 984. 162 Kan. 46—Schmidt v. 
Sullivan. 66 P.2d 648, 145 Kan. 627 
—Hller v. Cameron, 69 P.2d 80, 
144 Kan. 296. 

Ky.—Board of Ed. of Lawrence Coun¬ 
ty v. Workman, 281 S.W.2d 3— 
Anderson v. Kinloch, 262 S.W.2d 
24—Kelley’s Heirs v. Burnam, 204 
S.W.2d 966, 306 Ky. 644, 174 A. 
L.R. 634—Commonwealth ex rel. 
Howard v. Imperial Oil Co., 202 
S.W.2d 418, 304 Ky. 706—Interna¬ 
tional Harve.‘»ter Co. v. Dyer’s 

Adm’r, 178 S.W.2d 966. 297 Ky. 66 
—City of Hazard v. Duff, 176 S.W. 
2d 857, 295 Ky. 701— Oorpns Jnrts 
Beonadiim quoted In Hall v. Hall, 
168 S.W.2d 10, 14, 292 Ky. 772— 
Greasy Brush Coal Co. v. Hays, 
166 S.W.2d 983, 292 Ky. 617— 

Austin v. Napier, 166 S.W.2d 49, 
292 Ky. 96—Catlett v. Johnston, 
140 S.W.2d 823, 283 Ky. 120— 

McBurney’s Heirs v. Hopper, 132 
SW.2d 100, 280 Ky. 296—Tyree 

V. Lucas, 131 SW.2d 711, 279 Ky. 
625—Helton v. Hoskins, 128 SW. 
2d 732, 278 Ky. 362—Edwards v. 
Arvln, 114 S.W.2d 778, 272 Ky. 
628—Kentucky River Coal & Feed 
Co. V. McConkey, 111 SW.2d 418, 
271 Ky. 261—Thurmond v. Thur¬ 
mond, 110 SW.2d 666, 270 Ky. 717 
—Union Central Life Ins. Co. v. 
Shelman. 110 SW.2d 430, 270 Ky. 
660—Center v. Rose, 67 S.W.2d 698 
262 Ky. 463—Lee County v. Hier¬ 
onymus, 42 S.W.2d 730, 240 Ky. 
490—Ward v. Blair, 21 S.W.2d 
123, 231 Ky. 96—City of Hazard v, 
Adams, 17 SW.2d 703, 229 Ky. 698 
—Farmers’ & Merchants' Bank of 
Elkton V. Wisdom, 10 S.W.2d 846, 
226 Ky. 179—Franklin Fire Ins. 
Co. of Philadelphia v. Cook’s 
Adm’r, 287 S W. 663, 216 Ky. 15— 
Conn V. Hardin, 284 S.W. 1077, 215 
Ky. 307—Bellamy v. Krebs, 281 S. 

W. 187, 213 Ky. 873—Kentucky- 
Elkhorn Coal Corporation v. 
France, 278 S.W. 578. 212 Ky. 273 
—Larimore v. Perklnson, 271 S.W. 
69, 208 Ky. 332—Yontz v. McDow¬ 
ell, 247 S.W. 948, 197 Ky. 770— 
Town of Whltesburg v Baker, 244 
S.W. 686. 196 Ky. 272—Voss v. 
Voss’ Adm’x, 216 S.W. 525, 185 Ky. 
682—Young v. Cumberland County 
Educational Soc., 210 S.W. 494, 183 
Ky. 626, 6 A.L.R. 136—Dotson v. 
Fletcher, 188 S.W. 642, 171 Ky. 689. 

La—Juneau v. Laborde. 70 So 2d 4G1> 
224 La. 672—Bertucci v. Bertucci. 
69 So 2d 602, 224 La. 304—Ober v. 
Williams, 36 So 2d 219. 218 La. 
568—Betz v. Riviere, 29 So.2d 466. 
211 La. 48—Bankston v. Loranger 
Milk Plant. 17 So.2d 332, 205 La. 
290—Cox V. First Nat, Bank in 
Arcadia, 197 So. 616, 196 La. 963— 
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Jefferson ▼. Childers* 179 So. 80* 
189 La. 46—Stubbs v. Bain, 138 So. 
96, 173 La. 544—Grosz v. Nolan, 
129 So. 147* 170 La. 736—Silver 
V. Harriss* 116 So. 380, 166 La. 94 
—^American Cotton Oil Co. v. Spll- 
ler Sugrar Co., 108 So. 878, 161 La. 
446—Russell v. Board of Com’rs 
of Lake Borgrne Basin Levee Diet.. 
106 So. 361, 159 La. 330—G. A. 
Kennedy & Bro. v. Farmers’ Ware¬ 
house, 100 So. 681, 156 La. 469— 
Texala Oil & Gas Co. v. Caddo Min¬ 
eral Lands Co., 93 So. 788, 152 La. 
649—Sickinger v. Board of Direc¬ 
tors of Public Schools for Parish 
of Orleans, 86 So. 212, 147 La. 479 
—^Alfred Hiller Co. v. Hotel Grune- 
wald Co., 84 So. 620, 147 La. 129— 
Delouche v. Rosenthal, 78 So. 970, 
143 La. 681. 

In re Parking Service, Inc., App, 
88 So.2d 62—Dickson v. Peters, 
Maryland Cas. Co., Intervenor, 
App., 87 So.2d 187—Schwandt v. 
Nunez, App., 71 So.2d 683—Marcel¬ 
lo V. Peicht, App., 67 So.2d 602— 
Connell v. Albritton, App., 64 So.2d 
607—Schech v. Pittman, App., 61 
So.2d 119—Britt v. Leaderbrand, 
App., 39 So.2d 646—Pacific Fire Ins. 
Co. V. Employers' Liability Assur. 
Corp., App., 34 So.2d 796—Loon v. 
Neal. App, 34 So.2d 276—Paglln v. 
Fazzlo, App, 32 So.2d 418—Stand¬ 
ard Oil Co. of N. J. V. Edwards, 
App., 32 So.2d 102—Bologna Bros. 
V. Stephens, App , 23 So.2d 645— 
Ezell V. Johnson, App., 17 So.2d 
62—Franklin v. Cotton Baking Co., 
App., 16 So.2d 70—Holmes v. Lind¬ 
sey, App., 16 So.2d 89—Hearon v. 
Davis. App., 8 So.2d 787—Sholars 
V. Louisiana Highway Commission, 
App., 6 So 2d 163—Fryou v. T. Au- 
coin & Sons, App., 6 So 2d 193— 
Drewett v. Carnahan, App., 183 So. 
103—Williams & Miller v. Jones, 
App., 180 So, 140—Coleman v. New 
Orleans Public Service, App., 177 
So. 103—Horn v. Barras, App.. 172 
So. 451—Boutte & Courrege v. Der- 
okay, App., 168 So. 39—Kimbro v. 
Holladay. App , 154 So. 369—Fran¬ 
cois v. Washington Nat. Ins. Co., 
App, 146 So. 784, annulling 146 So. 
61—Marquez v. Le Blanc, App.* 143 
So. 108—Creech v. David* 140 So. 
266, 19 La.App. 301—Price v. Town 
of Ruston, 139 So. 55, 19 La.App. 
356—Silbernagel v. Harrell, 138 So. 
713, 18 La App. 536—Nobles v. Mey¬ 
er Grcenwald Const. Co., 137 So. 
676, 18 La.App. 546—Tung v. Cas- 
sagne, 137 So. 342, 18 La.App. 361 
—Caskey v. Crawley, 134 So. 711, 
16 La.App. 416—Stulb v. State 
Board of Health. 123 So. 154* 11 
La. App. 113—^Wilson v. T. L. 
James & Co., 122 So. 137, 14 La. 
App. 593—Roberts v. Phillips, 6 
La.App. 394. 

Md.—Schultz V. Kaplan, 56 A.2d 17, 
189 Md. 402—Syfer v. Fidelity 
Trust Co. (Baltimore, Md.), 41 A. 


2d 298* 184 Md. 891—Board of Ed¬ 
ucation of Cecil County, to Use of 
International Business Machines 
Corporation v. Lange, 32 A.2d 693, 
182 Md. 132, followed in 32 A.2d 
695, 182 Md. 138—Hodges v. Ow- 
ings, 13 A.2d 338, 178 Md. 300— 
Harrison v. Robinette. 173 A. 60, 
167 Md. 73—Lynch v. Kamanitz, 
129 A. 362, 148 Md. 381—Commis¬ 
sioners of Carroll County v. City of 
Westminster, 91 A. 412, 123 Md. 
198. 

Mass,—Brockton Sav. Bank v. Sha¬ 
piro, 88 N.E.2d 344. 324 Mass 678 
—Coe V. Coe. 46 N.E.2d 1017, 313 
Mass. 232—Baskin v. Pass, 19 N. 
E.2d 30. 302 Mass. 838—Styrn- 

brough V. Cambridge Sav. Bank. 11 
N.E.2d 807, 299 Mass. 22—Callahan 
V. Broadway Nat. Bank of Chelsea, 
190 N.E. 792, 286 Mass. 473—Fahey 
V. Pease, 185 N.E. 491, 282 Mass. 
609—Davis V. Smith-Springfleld 
Body Corporation, 145 NE. 434, 250 
Mass. 278—White Sewing Mach. Co. 

V. Morrison, 122 NE. 291, 232 Mass. 
887—Munroe v. Stanley, 107 N E. 
1012, 220 Mass. 438. 

Mich.—Bane v. Pontiac Tp., Oakland 
County. 72 N.W.2d 134, 343 Mich. 
481—Traverse City v. Consumers 
Power Co. 64 N.W.2d 894, 340 Mich. 
86—Irrigation Sales & Engineering 
Co. V. La Mantia, 63 N.W.2d 647, 
333 Mich. 621—Pooius v. Smykow- 
ski, 52 N.W.2d 224, 332 Mich. 578— 
In re Davis’ Estate. 48 N.W.2d 151, 
330 Mich. 647—Leith v. Citizens 
Commercial & Savings Bank, 8 N. 

W. 2d 166, 304 Mich. 608—Burke v. 
Washtenaw County, 4 N.W.2d 60. 
301 Mich. 666—Stephenson v. Gold¬ 
en, 276 N.W. 849, 279 Mich. 710— 
Timmer v. Clover Foundry Co, 275 
N.W. 186, 281 Mich. 394—Mallory 
V. Jack, 274 N.W. 746, 281 Mich. 
156—Greene v. Michigamme Petro¬ 
leum Co., 259 N.W. 294, 270 Mich. 
370—Nelson & Witt v. Texas Co , 
239 N.W. 289* 266 Mich. 66—John¬ 
ston Realty & Investment Co. v. 
Grosevenor, 217 N.W. 20, 241 Mich. 
321—Kurtz V. Detroit* T. & I. R. 
Co., 213 N.W. 169, 238 Mich. 289, 
certiorari denied 48 S.Ct. 31, 276 
U.S. 635, 72 L.Ed. 412—Van Dusen 
v. Interstate Business Men’s Ass'n 
of Des Moines, Iowa* 211 N.W. 991, 
237 Mich. 294—Lee v. Stratford 
Arms Hotel Co.* 211 N.W. 103, 236 
Mich. 620—Park v. Brims wick- 
Balke-Collender Co., 209 N.W. 188, 
236 Mich. 210—Putnam v. Ernst, 
206 N.W. 627* 232 Mich. 682—Shim- 
berg V. Risdon Creamery Co., 183 
N.W. 780, 216 Mich. 94—City of 
Flint V. Grand Trunk Western Ry., 
174 N.W. 147, 207 Mich. 218—Amer¬ 
ican Steel & Wire Co. v. Dedrlck, 
163 N.W. 18, 196 Mich. 731. 

Minn.—Independent Consol. School 
Dist. No. 66 V. Big Stone County, 
67 N.W.2d 903, 243 Minn. 841— 
Hurr V. Johnston, 65 N.W.2d 193, 
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242 Minn. 829—Olson v. Moske* 68 
N.W.2d 662, 237 Minn. 18—Olson v. 
Buskey, 19 N.W.2d 67, 220 Minn. 
166—Dehnhoff v. Helnen, 278 N.W. 
351, 202 Minn. 295—Clark v. Cor- 
ser, 191 N.W. 917, 154 Minn. 508. 
Miss.—Smith v. Lundy, 167 So. 631, 
175 Miss. 485—Rickets v. Rickets, 
119 So. 194, 162 Miss. 792. 

Mo.—Reece v. Van Gilder, 272 S.W. 
2d 177, appeal transferred, App., 
281 S.W.2d 27—Stafford v. McDon¬ 
nell, 238 S.W.2d 432, 361 Mo. 1077 
—Corbin v. Hume-Sinclair Coal 
Min. Co., 237 S.W.2d 81, 361 Mo. 
888—Botto V. James, 209 S.W.2d 
266—State ex rel. Ginger v. Palm¬ 
er, 198 S.W.2d 10—Lewis v. Lew¬ 
is. 189 S.W.2d 567, 364 Mo. 416— 
Thorp V. Daniel, 99 S.W 2d 42, 339 
Mo. 763—State ex rel. City of St. 
Louis V. Public Service Commission 
of Missouri, 47 S.W.2d 102, 329 Mo. 
918—Mooro v. Hoffman, 39 S.W.2d 
339, 327 Mo. 862, 76 A.L.R. 135 
—Schee v. Schee, 4 S.W.2d 760, 
319 Mo. 542—Dunn v. Oil Develop¬ 
ment Co., 1 S.W.2d 127, 318 Mo. 
139—Caldwell v. Travelers’ Ins 
Co., 267 S.W. 907, 805 Mo. 619, 39 
A L.R. 66—Turner v. Hine, 248 S 
W. 933. 297 Mo. 163—Haggard v. 
Haggard, 233 S.W. 18—McDaniel v. 
Leuer, 280 S.W. 633—Crecelius v. 
Home Heights Co., 217 SW SOS- 
German Evangelical Protestant 
Congregation of Church of Holy 
Ghost V. Schrelber, 209 S.W 914, 
277 Mo. 113, certiorari dismissed 
Schrelber v. German Evangeli<‘al 
Protestant Congregation of (Church 
of Holy Ghost, 40 S.Ct 9, 250 U.S 
677, 63 LEd. 1202—St. Charles 

Savings Bank v. Denker, 205 S W. 
208, 275 Mo. 607—State ex rel Car- 
uthers v. Little River Drainages 
Dist., 196 S.W. 1115, 271 Mo. 429. 

Oertel v. John D. Streett & Co., 
App., 286 S.W.2d 87—Stewart v. 
Stewart, App., 277 S.W 2d 322— 
Davis V. City of Mountain View, 
App., 247 S.W.2d 539—Warren v. 
Royal Exchange Assur. Co, App., 
206 S.W.2d 744—Lacy v. American 
Central Life Ins. Co, 115 SW.2d 
193, 232 Mo.App. 1132—Landau v. 
Landau. App., 93 S.W.2d 79—In re 
Carlin's Estate, 47 S.W.2d 213, 226 
Mo.App. 622—In re North Missouri 
Trust Co. of Mexico, Mo., App., 39 
S.W. 2d 412—Seested v. Appelgatc, 
App., 26 S.W.2d 796—Samuel Haas 
Trimmed Hat Co. v. Service Ass’n, 
297 S.W. 129* 222 Mo.App. 307— 
Fraker v. Commonwealth Casualty 
Co. of Philadelphia, Pa., App, 278 
S.W. 1063—Reid v. Brotherhood of 
Railroad Trainmen, App.* 232 S.W. 
185—Central Nat. Bank v. Pryor, 
App., 207 S.W. 298—Williamson v. 
McElvain* App., 199 S.W, 667— 
Harvey v. Schwettman, App.* 180 
S.W. 413—Bryant v. Missouri Pac. 
Ry. Co.* 168 S.W. 228, 181 Mo.App. 
189. 
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Mont.-*-Doornbos T. Ihde, 228 P.2d 
285f 124 Mont. 670—Francisco v. 
Francisco, 191 P.2d 317, 120 Mont. 
468. 1 A.L..R.2d 626—Hitchner & 
Hltchner v. Fox, 98 P.2d 827, 109 
Mont. 693—Bowden v. Qabel, 76 P. 
2d 334, 106 Mont. 477—Osnes Live¬ 
stock Co. V. Warren, 62 P.2d 206. 
103 Mont. 284—State ex rel. Went¬ 
worth V. Baker, 63 P.2d 440, 101 
Mont. 226—Cook v. MacOlnniss, 
233 P. 129, 72 Mont. 280—Williams 
V. Johnson, 144 P. 768, 60 Mont. 7, 
Ann.Cas.l916D, 696. 

Neb.—Faught v. Platte Val. Public 
Power & Irr. Dist., 61 N.W.2d 253, 
156 Neb. 141—State v. Platte Val¬ 
ley Public Power and Irrigation 
Dlst., 10 N.W.2d 631, 143 Neb. 661 
—Spethman v. Hofeldt, 2 N.W.2d 
620, 141 Neb. 83. 

N.J.—Lannom Mfg. Co. v. Hassner. 
26 A.2d 163, 128 N.J.Law 366. 

Dimler v. Caldwell, 100 A. 164, 
87 N.J.Eq. 366. 

N.M.—Edwards v. Peterson, 296 P.2d 
858, 61 N.M. 104—Hatfield v. New 
Mexico State Bd. of Registration 
for Professional Engineers and 
Land Surveyors, 290 P.2d 1077, 60 
N.M. 242—Southern Union Gas Co 
V. Cantrell, 241 P.2d 1209, 66 N.M. 
184—^Walters v. Walters, 188 P. 
1105. 26 N.M. 22 

N.Y.—Rehill v. Rehill, IIC NE.2d 281, 
306 N.Y. 126—Litchfield Const. Co. 
V. City of New York, 166 N E. 116, 
244 N.Y. 251, motion to amend re¬ 
mittitur denied 165 N.E. 898, 244 
NY 563. 

Donohue v. First Trust Co. of 
Albany, 141 N.Y.S 2d 875, 286 App. 
Div. 918—Klimaszewski v. Herrick, 
32 N.Y.S.2d 441, 263 App.Div. 235— 
Manufacturers Trust Co. v Weite- 
meyer, 24 N.Y.S 2d 794, 261 App. 
Dlv. 281—Rung v. Graf & Johnson, 
256 N.Y.S. 222, 235 App Div. 769— 
Martin v. Donnelly, 228 N.Y.S. 
163, 223 App Div. 353—Manursing 
Island Beach Corporation v. Sack- 
ett, 202 N.Y.S. 327, 207 App.Div. 
470—Sidney B. Bowman Automo¬ 
bile Co. V. Salmon, 194 N.Y.S 390, 
201 App.Div. 360—Tysen v. Cedar 
Grove Beach Corporation, 188 N.Y. 
S. 361, 196 App Dlv. 684. 

Michael E. Paterno Realty Co. v. 
Hattenbach, 188 N.Y.S. 444, 116 
Misc. 400. 

Deutsch V. /E3tna Ins. Co., 76 N.Y. 
S.2d 162. 

N.C.—^Harden v. City of Raleigh, 135 
S.B. 161, 192 N.C. 396—Huffman v. 
Ingold, 107 S.E. 463, 181 NC 426— 
Sanford v. National Council, Junior 
Order of United American Mechan¬ 
ics, 97 S.E. 384, 176 NC. 443—Lew¬ 
is V. May, 91 S.B. 691, 173 N.C. 100 
—Hannah v. Hyatt, 87 S.E. 617, 170 
N.C. 634. 

Ohio.—^Howk V. Krotzer, 42 N.E.2d 
640, 140 Ohio St. 100. 

Youngstown Metropolitan Hous¬ 
ing Authority v. St. Stephen’s Club, 
115 N.E 2d 82, 96 Ohio App. 113, af¬ 
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firmed 116 N.E.2d 386, 160 Ohio St. 
194—Tyaok v. Tipton, App., 116 N. 
B.2d 29—Bridgewater v. Boyles, 
App.. 107 N.E.2d 641—Adkins v. 
Addison, App., 99 N.E.2d 826— 
Whitmire v. Douglas G. High, Inc., 
81 N.E.2d 647, 82 Ohio App. 889— 
In re Stauffer’s Estate. App., 57 N. 
B.2d 146—Miller v. Star Co.. 16 N. 
E.2d 161, 67 Ohio App. 486—Fields, 
Inc., v. Evans. 172 N.E. 702, 36 
Ohio App. 163. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 292 P.2d 
1012—Britton v. Absher, 290 P.2d 
769—In re Lee's Estate, 243 P.2d 
1013, 206 Okl. 275—Commercial 

Credit Corp. v. Williams. 243 P.2d 
360, 206 Okl. 860—Miller v. Rob- 
berson, 227 P.2d 664, 204 Okl. 114 
—Armour & Co. v. Carpenter, 141 
P.2d 797, 193 Okl. 163—Bates v. 
Starr Coal Co.. 130 P.2d 632, 191 
Okl. 451—Whlpps, Inc., v. Kllng 
Bros. & Co., 127 P.2d 166, 191 Okl. 
163—Corn Belt Bank v. Baker, 122 
P.2d 989, 190 Okl. 278—Johnson v. 
Powers. Ill P2d 191, 188 Okl. 608 
—Ayers v. Pay, 102 P.2d 166, 187 
Okl. 230—Thomas v. General Mo¬ 
tors Acceptance Corp., 66 P.2d 844, 
176 Okl. 488—Holshouser v. Hol- 
shousor, 26 P 2d 189, 166 Okl. 46— 
Deere v. Cotton, 246 P. 465, 114 
Okl. 267—Martin v. Jones, 238 P. 
458, 111 Okl. 101—National Cash 
Register Co. v. Stockyards Cash 
Market. 228 P 778, 100 Okl. 160— 
Holland v. Scheruble Heating, 
Plumbing & Repair Shop, 226 P. 
39, 99 Okl. 141—Bahr v. Chicago, 
R I. & P. Ry. Co, 188 P. 1067, 
78 Okl. 69—Dotterer v. Chicago, R. 
I & P Ry. Co, 188 P. 1055, 78 Okl. 
67—Horn v. Boblcr, 178 P. 664, 72 
Okl. 119—Simons v. Floyd, 177 P. 
608, 74 Okl, 134—Kibby v. Binion, 
172 P. 1091, 70 Okl. 96—Westlake 
V. Cooper, 171 P. 869, 69 Okl. 212, 
LR.A 1918D 622. 

Or. — Swick V, Mueller, 238 P.2d 717, 
193 Or. 668—Cabell v. City of Port¬ 
land, 57 P.2d 1292, 163 Or. 628— 
Coast Engine & Machine Works v. 
Barbee, 279 P. 264, 130 Or. 169— 
Jackson v. Brown, 241 P. 69, 116 
Or. 343—Pearson v, Twohy Bros. 
Co., 231 P. 129, 113 Or. 230, 36 A.L. 
R. 1113—Pacific Live Stock & 
Lumber Co. v. Portland Lumber 
Co., 189 P. 893, 96 Or. 667—Roth 
V. Troutdale Land Co., 162 P. 1069, 
83 Or 500—Mathews v. Chambers 
Power Co., 159 P. 664, 81 Or. 261— 
McNiel V. Holmes, 160 P. 265, 77 Or. 
165. 

Pa —Young v. Mathews Trucking 
Corp., 119 A.2d 239, 383 Pa. 464— 
Hartman v. Pennsylvania Water & 
Power Co., 176 A. 437. 317 Pa. 417 
—Bowser v. Citizens* Light, Heat 
& Power Co. of Salisbury, 110 A. 
372, 267 Pa. 488—Niebalski v. 

Pennsylvania R. Co., 94 A. 1097, 249 
Pa. 630, Ann.Ca8l917C 632. 
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Liegey v. Clearfield Textile Co., 
87 A.2d 646, 149 PO-Super. 488* 
Commonwealth v, Bomot, Ino.» 
16 Pa.Dlst. A Co. 828. 

R. I.—Finnegan ▼. United Electric 
Rys. Co.. IBO A. 784, 62 R.I. 296— 
Bliss V. Bnicker, 149 A. 696—New¬ 
port Country Club v. Sullivan, 146 
A. 406—Guertin v. Mexican Petro¬ 
leum Co.. 121 A. 886. 

S. C.—Gantt v. Columbia Coca-Cola 
Bottling Co., 7 S.E 2d 641, 193 S.C. 
61, 127 A.L.R. 1186—In re Willcox, 
160 S.E. 260, 162 S.C. 133—Sanders 
V. Charleston Consol. Ry. & Light¬ 
ing Co., 166 S.E. 874, 169 SC. 266. 

S.D.—Reuland v. Independent Dist. of 
White Lake, 269 N.W. 484, 64 8, 
D. 621—Chicago, R. I. & P. Ry. Co. 
V. Young, 244 N.W. 370, 60 S.D. 291 
—Thompson v. National Fire Ins. 
Co. of Hartford, Conn., 203 N.W. 
464, 48 S.D. 224—Peter Mintener 
Lumber Co. v. Janisch, 181 N.W. 
914, 44 S.D. 42. 

Tenn.—^Williams v. Metropolitan Life 
Ins. Co., 17 S.W.2d 923, 169 Tenn. 
328—Mason v. City of Nashville, 
291 S.W. 1074, 165 Tenn. 256. 

Sharber v City of Nashville, 183 
S.W.2d 777, 27 Tenn.App. 626—Life 
& Casualty Ins. Co v. Mitchell, 14 
Tenn.App. 409—City of Nashville 

V. Mason, 11 Tenn.App 344. 

Tex.—Hines v. Parks, 96 S.W.2d 970, 

128 Tex. 289. 

Payton v. Loustalott, Com.App., 

63 S.W.2d 1012—A1 Parker Securi¬ 
ties Co. V. Owen, Com App., 1 S.W. 
2d 271—B. F. & C. M. Davis Co. v. 

W. E. Callaghan Const. Co., Com. 
App., 298 S.W. 273—National Sure¬ 
ty Co. V. Atascosa Ice Water & 
Light Co., Com App, 273 S.W. 821. 

Soper V. Medford, Civ.App , 258 
S.W.2d 118—Dowda v. Hay man, 
Civ.App., 221 S.W.2d 1016, error re¬ 
fused—Dietz V. Van Nortwick, Civ. 
App., 188 S.W.2d 690, refused for 
want of merit—Old Nat. Life Ins. 
Co. v. Bibbs, Civ.App., 184 S.W.2d 
313. Error refused—Maxwell v. 
Harrell, Civ.App., 183 S.W.2d 677, 
error refused—Rojas v. Vuocolo, 
Civ.App., 177 S.W 2d 957, reversed 
on other grounds 177 S.W.2d 962, 
142 Tex. 162—Humble Oil & Re¬ 
fining Co. V. State, Civ.App., 162 
S.W.2d 119, error refused—Dur¬ 
den V. Groce, Civ.App., 169 S.W.2d 
941—Texas Liquor Control Board 

V. Whlteflcld, Civ.App., 127 S W.2d 
339—Dyer v. Railroad Commission 
of Texas. Civ.App., 115 S W.2d 1020, 
error dismissed—Dallas Railway 
& Terminal Co. v. Price, Civ.App., 
94 S.W.2d 884, affirmed 114 S.W.2d 
859, 131 Tex. 319—International- 
Great Northern R. Co. v. Texas A 
N. O. R. Co., Civ.App., 69 SW.2d 
296—Pope V. Wheatley, Civ.App., 

64 S.W.2d 846—Campbell v. State 
Mortg. Corporation, Civ.App., 48 S. 

W. 2d 396—Employers’ Liability 
Assur. Corporation v. Eckert, Civ. 



6 G,J.S. 


§ 1498 APPEAL & ERBORf 


ApPm 46 S.W.2d 464. affirmed Min- 
gua V. Employers' Liability Assur. 
Co., Com.App., 66 S.W.2d 292— 
Finks V. Fitzpatrick, Clv.App., 80 
S.W.2d 419. reversed on other 
grounds. Com.App., 48 S.W.2d 698 
—New Brunswick Fire Ins. Co. v. 
Girdner, Clv.App., 28 S.W.2d 193— 
Marshall-Lindsey Co, v. Stephen¬ 
son, Clv.App., 13 S.W.2d 711—Fife 

V. Indemnity Ins. Co. of North 
America, Clv.App., 283 S.W. 645— 
Fidelity & Casualty Co. of New 
York v. Harrison, Clv.App., 274 S. 

W. 1002—Smith v. First State Bank 
of Pate, Clv.App., 266 S.W. 611— 
Bavis V. Bowie, Clv.App., 247 S.W. 
308—^W. L. Moody Cotton Co. v. 
Heard. Civ.App., 243 S.W. 694— 
Gray v. Vogelsang, Clv.App., 236 
S.W. 122—Nesbitt v. Hudson, Civ. 
App., 230 S.W. 746—Fincher v. 
Wood, Clv.App., 223 S.W. 868, dis¬ 
missed for want of Jurisdiction— 
Independent Order of Puritans v. 
Manley, Clv.App., 220 S.W. 647— 
Wooster v. Hoecker, Clv.App., 196 
S.W. 332—Pictorial Review Co. v. 
Pate Bros., Clv.App, 186 S W. 309 
—Le Master v. Hailey, Clv.App., 
176 S.W. 818. 

Utah.—Spendlove v. Shewchuck, 209 
P.2d 247, lie Utah 248—Relmann 
V. Baum, 203 r.2d 387, 116 Utah 
147—Peterson v Peterson, 190 P.2d 
136, 112 Utah 664—Federal Land 
Bank of Berkeley v, Sorenson, 121 
P.2d 398, 101 Utah 306—Wilcox v. 
Oloward, 66 P.2d 1. 88 Utah 603— 
Clayton v. Ogden State Bank, 26 P. 
2d 646, 82 Utah 564—Hansen v. 
Daniels, 272 P. 941, 73 Utah 142— 
Davis V. Midvale City, 189 P. 74, 66 
Utah 1. 

Va.—McNeill v. Splndler, 62 SE.2d 
13, 191 Va. 685—Clark v. Atkins, 
51 S.E.2d 222, 188 Va. 668—Rosen- 
berger v. Hosenberger. 37 S E.2d 
65. 184 Va. 1024—Smith v. Litton, 
188 S.E. 214, 167 Va. 263—Williams 
V. Fidelity Loan & Savings Co., 128 
S.E. 616, 142 Va. 43. 

Wash.—Gelling v. Golden Arrow 
Farms, 234 P.2d 539, 39 Wash.2d 
87—Bulette v. City of Bremerton, 
210 P.2d 408, 34 Wash.2d 834— 
Eckley v. Bonded Adjustment Co., 
190 P.2d 718, 30 Wash.2d 96, 1 A.L. 
B.2d 717—Cartledge v. Allen, 170 
P.2d 660, 26 Wash.2d 300—Green 
v. Benton, 160 P.2d 536, 23 Wash.2d 
140—Bowden-Gazzam Co. v. Kent, 
154 P.2d 292. 22 Wa8h.2d 41—State 
ox rel. Panesko v. Public Utility 
Diet. No. 1, 116 P.2d 692, 9 Wash. 
2d 681—Merager v. Turnbull, 99 P. 
2d 434. 2 Wash.2d 711, 127 A.L.R. 
1142—Shaw V. Brlggle, 76 P.2d 
1011, 193 Wash, 696—Benjamin 

Franklin Thrift Stores v. H,enne- 
ford, 60 P.2d 86, 187 Wash. 472— 
In re Doepke's Estates, 47 P.2d 
1009, 182 Wash. 656—Collins v. 
Larson, 38 P.2d 1067, 180 Wash. 
171—Jacobs V. Burks, 13 P.2d 80, 


168 Wash. 644—^Washington Ssour- 
Itles Co. V. American Nitrogen 
Products Co.. 263 P. 1070, 142 
Wash. 624—In re Improvement of 
Tenth Ave. Northeast, 217 P. 28. 
125 Wash. 503—Weatherred v. Hl- 
ral. 196 P. 672, 115 Wash. 142— 
Rogers v. Savage, 192 P. 18, 112 
Wash. 246—In re Thompson’s Es¬ 
tate, 188 P. 784, 110 Wash. 636— 
Puget Sound Iron & Steel Works 

V. First International Bank, 157 
P. 212, 91 Wash. 109. 

Wls.—Duffy v. Scott, 292 N.W. 273, 
236 Wls. 142, 129 A.L.R. 487—In 
re Richardson's Estate. 282 N.W. 
686, 229 Wls. 426—Koettlng v. Con¬ 
roy, 270 N.W. 625, 223 Wls. 660, 
rehearing denied 271 N.W. 369, 223 
Wls. 650—Prlnz v. Aussem, 242 N. 

W. 183. 207 Wis. 603—Wanta v. 
Potrykus. 240 N.W. 183, 207 Wis. 
282, mandate modilled on other 
grounds 241 N.W. 377, 207 Wis. 282 
—Park Falla State Bank v. For- 
dyce, 238 N.W. 616, 206 Wls. 628, 
79 A.L.R. 1839—Campbell v. Sut- 
llff, 214 N.W. 374. 193 Wls. 370, 63 
A.L.R. 771. 

Wyo.—Citizens' Nat Bank of Chey¬ 
enne V. Puckett, 254 P. 128, 36 Wyo. 
232—Bishop V. Hawley, 238 P. 284, 
33 Wyo. 271. 

4 C.J. p 694 note 98. 

Effect of failure to plead to appeal 
hy appellee or defendant in error 
see supra S 1296. 

“Errors respecting matters not be¬ 
fore the Supreme Court on the ap¬ 
peal may only be presented on a 
cross-appeal." 

Mont.—Phelps v. Union Central Life 
Ins. Co., 71 P.2d 887, 890, 106 Mont. 
196—In re Silver’s Estate, 38 P. 
2d 277, 284, 98 Mont. 141. 

Xattsrs not ooasidsrsd 

Where re.spondent failed to appeal, 
he C6Uinot complain of: 

(1) Bringing of action in equity. 
Iowa—Paulsen v. Hansen, 216 N.W. 

762. 

Mo.—Schrader v. Westport Ave 
Bank, 166 S.W.2d 753, 236 Mo.App 
362—Reid V. Brotherhood of Rail¬ 
road Trainmen, App., 232 S.W 185 

(2) Order made on his motion to 
set aside service of summons. 

Minn.—Lewis v. Denver & R. G. R. 

Co., 154 N.W. 945, 131 Minn. 122. 

(3) Irregularity of order that he 
appear before trial before a commis¬ 
sioner for examination. 

N.C.—Cartwright v. Norfolk South¬ 
ern R. Co., 96 S.E. 647, 176 N.C. 36. 

(4) Rulings on pleadings. 

Ala.—Alabama Power Co. v. Rodg¬ 
ers, 133 So. 684, 222 Ala. 671—Lop- 
er V. E. W. Gates Lumber Co., 98 
So. 722, 210 Ala. 612—Red Feather 
Coal Co. V. Murchison, 80 So. 364, 
202 Ala. 289—Bum well Coal Co. v. 
SeUer, 67 So. 604, 191 Ala. 398. 

Pair V. Rice. 122 So. 297, 23 Ala. 
App. 187. 


Oa.—Franklin T. Mayor, etc., of Sa¬ 
vannah, 84 S.E.2d 606, 196 Qa. 426 
—Bailey v. Georgia & F. Ry. Co., 
86 S.E. 326, 144 Ga. 139, 

McKenzie v. Perdue, 19 S.E. 2d 
766, 67 Ga.App. 202, reversed on 
other grounds 21 S.E.2d 705, 194 
Oa. 866, vacated on other grounds 
28 6.E.2d 183, 68 Ga.App. 498—In¬ 
ter-Ocean Casualty Co. v. Alford, 

177 S.E. 816, 60 Ga.App. 260. 

Idaho.—^Unlon Central Life Ins. Co. 

v. Keith, 74 P.2d 699, 68 Idaho 471 
—Chaney v. Village of Middleton, 
72 P.2d 850, 68 Idaho 289. 

Ill.—^Wende v. Chicago City Ry. Co., 
Ill N.R 276, 271 Ill. 437, Ann.Cas. 
1918A, 222. 

Ill.—Lind v. Spannuth, 120 N.E.2d 
381. 3 Ill.App.2d 112. 

Robbins v. Continental Nat. Bank 
& Trust Co. of Chicago, 68 N.E.2d 
254, 324 Ill.App. 422. 

Ind—Lawler v. Bear, 122 N.E. 660, 
188 Ind. 308. 

Iowa.—Kelly v. Emary, 46 N.W. 2d 
866, 242 Iowa 683—Buchanan v. 
Hurd Creamery Co., 246 N.W. 41, 
215 Iowa 415. 

Kan.—Birmingham v. M. & W. Min. 
Co., 180 P.2d 616, 163 Kan. 66— 
Glltner v. Stephens, 180 P 2d 288, 
163 Kan. 37—Holland v. Shaffer, 

178 P2d 236, 162 Kan. 474, 173 A.L. 
R 846. 

Ky.—Green’s Adm'r v. Chesapeake & 
O. Ry. Co., 246 S W. 117, 197 Ky. 
139. 

La—Wilbert v. Wilbert, 99 So. 36, 
166 La. 197—Black v. New Orleans 
Ry. & Light Co„ 82 So. 81. 145 La 
180 

Galt V. Herndon, 133 So 800, 16 
La.App. 239—Keith v. Lee, 127 
So. 139, 13 La App. 309 
Mass—Clborowski v. Kosclak, 39 N. 

E 2d 639, 310 Mass. 704 
Miss—Brelthaupt v. Dean, 109 So. 
792. 144 Miss. 292. 

Mo.—Snuffer v. Freeman, 274 SW. 
87. 

Horigan Realty Co. v. First Nut. 
Bank, 273 S.W. 772, 221 Mo App. 
329. 

N.J —Stone v. William Steinen Mfg 
Co. 42 A.2d 268, 133 N.J.Law IG. 
affirmed 46 A,2d 486, 133 N.J.Law 
693. 

N.T.—Stark v. National City Bank 
of New York. 16 N.E.2d 376, 278 N. 

Y 388, 123 ALR. 99. 

Hellawell v. Hutcheson, 275 N. 
Y.S. 678, 243 App.Div. 629—Kohl- 
metz V. Amdoursky, 236 N.Y.S. 476, 
227 App.Div. 768—Axelrad v. 77 
Park Ave. Corporation, 234 N.Y.S. 
27, 225 AppDiv. 667—Carlow v. 
John A. Manning Paper Co., 223 N. 

Y S. 368. 221 App.Div. 416. 

N.C.—Stephenson v. Duke University, 
163 S.E. 698, 202 N.C. C24. 

Tenn.—Citizens’ Bank & Trust Co. v. 

Bayles, 281 S.W. 932. 163 Tenn. 40. 
Tex.—Everts v. Garliugton, Civ^App., 
117 S.W.2d 82U. 
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Wi«.—Chaa. H. Stehlinff Co. v. Mil- 
cor Steel Co., 9 N.W.2d 78, 242 
Wl8. 629. 

4 C.J. P 694 note 98 [a] (3). 

(6) Unsupported answers to Is¬ 
sues. 

NC.—Bank of Peachland v. Fairley, 
162 SE. 229, 202 N.C. 136. 

(6) Refusal to separate legal and 
equitable issues on trial. 

Wyo.—Wolbol V. Steinholf, 168 P. 
251, 25 Wyo. 227, rehearing denied 
170 P. 381, 26 Wyo. 227. 

(7) Rulings admitting or exclud¬ 
ing evidence. 

Ala.—Moore v, McAllister, 88 So. 643, 
205 Ala. 512. 

Arlz.—L Grauman Soda Fountain 
Co. V. Etter, 16 P.2d 417, 41 Arlz. 
161. 

Cal.—Gray v. Southern Pac. Co., 146 
P.2d 561, 23 C 2d 632. 

Bank of America Nat Trust & 
Savings Ass’n v McLnughlin, 71 
P2d 291. 22 CA2d 411—Meeker v. 
Cross. 211 P. 229. 69 C.A. 612. 

Ill —Johnson Oil Rumor Sales Co. 
V Nottke. 61 NE.2d 694, 320 Ill. 
App. 434. 

Ky.—Stratton & Terstegge Co v. 
Criswell, 160 S.W 2d 137, 290 Ky. 
64. 

Md.—Legum v. State, for Use of Mor¬ 
an, 173 A 665, 167 Md 339. 

Mo—Remmers v. Remmers, 239 S 
W. 509. 

Wells v. Lusk, 173 SW 760, 188 
Mo App 63. 

N Y —Ulausteln v. Pan American Pe¬ 
troleum & Transport Co, 31 N.Y. 

5 2d 934, 263 App Div 97, affirmed 
66 NE2d 706, 293 NY. 281, mo¬ 
tion denied 67 N.E 2d 841, 293 N.T. 
763—McConkey v Title Guarantee 

6 Trust Co., 293 NTS. 302, 250 
App Div 7—In re Hughes’ Will, 
232 N.YS. 84, 225 App.DIv 29, af¬ 
firmed 168 N.E 415, 251 NY 529 

RI —Rowe V. River Spinning Co., 
144 A. 109. 

Tex—Rojas v. Vuocolo, Civ.App , 177 
S W 2d 957, reversed on other 
grounds 177 S W 2d 962, 142 Tex. 
152—Fisher v. Sands, Civ.App, 211 
SW. 269. 

Va.—H. M. Gleason & Co. v. Inter¬ 
national Harvester Co., 88 S.E 2d 
904, 197 Va. 265—Hawkins v Ea¬ 
son, 180 S.E. 177, 164 Va. 360. 

Wyo.—Clinton v. Elder, 280 P. 889, 
40 Wyo. 360. 

4 C.J. p 694 note 98 [a] (1). 

(8) Giving or refusal of instruc¬ 
tions 

Iowa.—First Sav. Bank of Craw- 
fordsville v. Edgar, 188 N.W. 903, 
193 Iowa 1150. 

Cal—Lilienthal v. Hastings Clothing 
Co., 280 P.2d 824. 131 C.A.2d 348. 
Ky.—^Ausmua v. Smith, 224 S.W.2d 
683, 811 Ky. 488—City of Green¬ 
ville V. Johnston, 62 S.W 2d 716, 
244 Ky. 782. 

Md.—Victor Lynn Lines v. State, for 
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Use of Pursel. 87 A.2d 166, 199 
Md. 468. 

Mo.—Marshall v. St. Louis-San Fran¬ 
cisco Ry Co, App., 229 S.W.2d 724, 
affirmed 234 S.W.2d 624, 361 Mo. 
234—Hutton v. Lambardi, App., 180 
S.W. 666. 

Ohio—Cordova v. Youngstown Mu¬ 
nicipal Ry. Co., App.. 06 N.E.2d 
391. 

Tex—Towery v. Plalnvlew Building 
& Loan Ass’n, Civ.App., 99 S.W.2d 
1039, error refused. 

4 C J. p 694 note 98 [a] (6). 

(9) Action of the trial court in 
taking an issue from the Jury 
Iowa.—Crutchley v. Bruce, 240 N.W. 

238. 214 Iowa 731—Whitman v. 

Pllmer, 239 N.W. 686, 214 Iowa 
461. 

(10) Jury’s misunderstanding of 
charge 

Pa—Dunsmore v. Franklin Fire Ins 
Co. of Philadelphia, 149 A. 163, 299 
Pa. 86. 

(11) Order striking exceptions to 
instructions and a motion for new 
trial, 

Iowa.—School ey v. Efnor, 209 N.W. 
408, 202 Iowa 141. 

(12) Findings and conclusions. 
Arlz—Brazee v. Morris, 204 P.2d 475. 

68 Arlz 224 

Cal—Ray v. Parker. 101 P.2d 665. 
16 C 2d 276—California Canning 
Peach Growers v. Williams, 78 P. 
2d 1161, 11 C.2d 233—Turner v. 
Eastside Canal & Irrigation Co.. 
142 P, 69, 168 C. 103. 

Brooks v. Muth, App, SOI P.2d 
404—Mctzenbaum v. Metzenbaum, 
252 P 2d 966, 116 C.A.2d 395—Mac¬ 
Donald V. Pacific Nat. Bank of San 
Francisco, 162 P.2d 360, 66 C.A.2d 
357—Smith v. San Mateo County, 
135 P.2d 372, 57 C.A 2d 820—Un¬ 
ion Title Ins. Co. v. Maytag Co.. 
37 P.2d 612, 2 C.A.2d 48—Noble V. 
Blanchard, 8 P,2d 623, 120 C A. 664 
—Bank of America of California 
V. Granger, 1 P.2d 479, 116 C.A, 210 
—Todd V. Temple Hospital Ass’n, 
273 P. 696, 96 C.A. 42—Donnatin v. 
Union Hardware & Metal Co., 176 
P. 26, 38 C.A, 8, petition denied 177 
P. 846, 38 CA. 8—Cordano v. Kel¬ 
sey, 161 P, 391, 28 C.A, 9, rehearing 
denied 151 P. 398, 28 C.A. 9. 

Conn.—Carta v. Providence Washing¬ 
ton Indcm. Co., 122 A.2d 734, 142 
Conn. 372. 

HI.—Phelps V. Seeley, 119 N.E.2d 
923, 3 Ill 2d 210—Bryant v. Lake¬ 
side Galleries, 84 N.E.2d 412, 402 
Ill. 466. 

Parmer v. Puller, 73 N.E.2d 467, 
331 Ill.App, 616—Halloran v Chi¬ 
cago & N. W. Ry. Co., 63 NE.2d 
670, 327 Ill.App. 217. 

Kan.—Brown v. Metropolitan Life 
Ins. Co., 203 P.2d 160,. 106 Kan 
616. 

Ky.—Johnson v. Tri-Union Oil & Gas 
Co.. 129 S.W.2d 111, 278 Ky. 638. 
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Md.—Weiss ▼. Sheet Metal Fabrica¬ 
tors, 110 A.2d 671, 206 Md. 195. 
Mich.—^Pontiac Tp. v. Fsatherstone, 
29 N.W.2d 898, 319 Mich. 882—Ziel¬ 
inski v. Harris, 286 N.W. 664, 289 
Mich. 881—McMorran Milling Co. 
v. Pere Marquette Ry. Co., 178 N. 
W. 274, 210 Mich. 381. 

Minn.—Blanchard v. Hoffman, 192 N. 

W. 362, 164 Minn. 625. J 

Mo.—Smith v. Holdoway Const. Co., 
129 S.W.2d 894, 844 Mo. 862—Staub 
v. Phillips, 271 S.W. 366, 807 Mo. 
676—Weber Implement Co. v. Acme 
Harvesting Mach. Co., 187 S.W. 
874, 268 Mo. 363. i 

Krummenacher v. Western Auto 
Supply Co, App., 206 S.W.2d 991, 
affirmed in part and reversed in 
part on other grounds 217 S.W.2d 
473, 368 Mo. 757. 

Neb.—Luikart v. Schmidt, 286 N W. 
687, 136 Neb 497, vacated on other 
grounds 292 N.W. 723, 138 Neb 282 
—McAndrews v. Prudential Ins. 
Co. of America, 271 N.W. 867, 132 
Neb. 332, 109 A.L.R. 821. 

N M —Desmet v. Sublett, 226 P.2d 
141, 64 N.M. 355. 

N.Y.— Beers v. Hotchkiss, 176 N E. 
506, 25C N.Y. 41. 

Curnen v. Ryan, 175 N.Y.S 60, 
187 App Div. 6, affirmed 126 N.E. 
916, 227 NY. 626. 

Okl —Rogers v. Bass & Harbour Co., 
160 P. 706, 47 Okl. 786. 

Or—SluHher v. Coates, 250 P. 617, 
120 Or. 338 

Pa—In re Werdebach’s Estate, 124 
A. 2C8, 280 Pa 26. 

S.D—American Legion Holding Corp. 

V. Hurowitz, 30 NW2d 9, 72 S D. 
89. 

Wis—WItkowskI V. City of Menasha, 

7 NW.2d 612, 242 Wis 151—Olson 
V City of Superior, 2 N W 2d 718, 
240 Wis 108—Shea v Patton. 260 
N W 424, 212 Wis 626 

(13) Sufficiency of evidence to sus¬ 
tain the verdict or finding. 

Ark—Gordon v Reeves, 267 S W. 
133, 166 Ark. COl—Relff v. Inter¬ 
state Business Men’s Acc. Ass’n 
of Des Moines, Iowa, 192 S W. 216, 
127 Ark. 264. 

Cal—Durkin v. Durkin, 284 P 2d 186, 
133 C.A.2d 283. 

Colo—Constitution Life Ins. Co v. 
Rogerson, 273 P.2d 1019, 130 Colo. 
26. 

Mo.—Cochran v. Wilson, 229 S.W. 
1060, 287 Mo. 210. 

Majcwskl V. Bender, App., 237 S. 

W. 2d 235. 

N.Y.—Lee v Board of Education of 
City of New York, 31 N.Y S.2d 113, 
263 App Div 23 

Ohio.—Jones v. Icenhower, App., 68 
N.E.2d 454 

(14) Granting of a nonsuit by the 
trial court 

Cal.—Leutheuscr v. Silent, 168 P. 
226, 32 C.A. 423. 
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will not be reversed,^ there is authority to the effect j of jurisdiction of the court over the subject mat- 
that an appellee is not prevented from urging want | ter of the suit because he did not appeal from an 


(16) Denial of motion. 

La.—Thompson v. KingT Motor#, 140 
So. 267, 19 La.App. 298. 

N.Y.—Magid v. Brooklyn Woman's 
Hospital, 130 N.Y.S.2d 602. 283 App. 
Div. 933, appeal denied 134 N.Y.S. 
2d 864, 284 App.Div. 875, appeal 
dismissed 126 X.B.2d 101, 308 N.Y. 
743. 

(16) Granting: of motion eliminat¬ 
ing: questions arising on his counter¬ 
claim. 

Mont.—Bose v. Sullivan, 288 P. 614, 
87 Mont. 476. 

(17) Ruling on his motion for di¬ 
rected verdict. 

Md.—Commonwealth of Pennsylva¬ 
nia V. Fidelity & Deposit Co. of 
Maryland, 121 A. 920, 143 Md. 29. 
Vt.—Fitzgerald v. Metropolitan Life 
Ins. Co.. 98 A. 498, 90 Vt. 291. 

(18) Deducting certain credits in 
a directed verdict for him. 

Ark.—^Wlmberley Grocer Co. v. Bor¬ 
der City Broom Co., 266 S.W. 679, 
166 Ark. 670. 

(19) Court’s decision of case with¬ 
out a jury after striking It from 
the jury calendar on appellant’s mo¬ 
tion. 

Wash—Collins v. Larson, 38 P.2d 
1067, 180 Wash. 171. 

(20) Refusal of motion for Judg¬ 
ment notwithstanding findings. 

Ky.—West v Elliott, 44 S,W.2d 669, 

241 Ky. 636, 

(21) Ruling on exception of no 
cause or right of action, and motion 
to strike out. 

La.—Smith v. Brown Paper Mill Co, 
App., 162 So. 700—Natchitoches Mo¬ 
tor Co. V. Campbell, 136 So, 133, 17 
La.App. 425—Bogue-Chitto Gravel 
Co. V. Police Jury of Parish of La¬ 
fourche, 122 So. 506, 11 La.App. 
246—Breazeale v. Peters, 7 La App. 
118. 

(22) Failure to act on his motion 
for new trial 

Ky.—People’s Store v. Ledford, 66 S. 
W.2d 1011, 262 Ky. 122. 

(23) Ruling allowing substitution 
for lost appeal bond. 

Ala.—Great American Ins. Co. v. 
Pearson, 127 So. 233, 220 Ala. 664. 

(24) Ruling as to debt secured by 
lien. 

Conn.—Ford Bros. v. Frederick M. 
Ward Co., 140 A. 754, 107 Conn. 
425. 

Tex.—Mathes v. Williams, Civ.App., 
184 S.W.2d 853. 

(25) Failure of the judgment to 
protect him against loss if appellants 
failed to comply with the provisions 
thereof. 

Wash.—Collins v. Larson, 88 P.3d 
1057, 180 Wash. 171. 


(26) Assessment of interest. 

La.—De Soto Securities Co. v. Sam¬ 
ple. App., 169 So. 433, judgment 
corrected on other grounds, App., 
160 So. 157. 

(27) Court's action in amending 
appeal record nunc pro tunc. 

Mo —Commerce Trust Co. v. Mc¬ 
Girk State Bank of McGirk, 300 S. 
W. 626, 222 Mo.App. 8. 

Matters considered 

Where plaintiff did not appeal from 
an order striking out a judgment in 
his favor on condition that defendant 
file a bond to pay any judgment re¬ 
covered by plaintiff, but defendant 
appealed from such orders, the ap¬ 
pellate court could not review the 
action in striking out the Judgment 
but could only determine whether 
the conditions imposed were reason¬ 
able and proper. 

Md.—Taylor v. Gorman, 126 A. 897, 
146 Md. 207. 

Bespoadsnt homid by plsadiag 

Plaintiff, who was successful be¬ 
low, is bound by the averments of 
the petition as contained in the ab¬ 
stract and cannot assert on appeal 
that the language thereof is a cleri¬ 
cal error. 

Mo—McGowan v. Gardner, 172 S.W. 

408, 186 Mo.App. 484. 
railars to appeal further 

Judgment of the trial court affirm¬ 
ed by the court of civil appeals be¬ 
came final as to a defendant in error 
not appealing therefrom, and he is 
not entitled to urge error on the fur¬ 
ther appeal of other parties. 

Tex.—^First Nat Bank v. Roller, 
Com.App, 14 S.W.2d 834. 

Matters not In case on appeal 
Where the court withdraws from 
the jury defendant’s counterclaim, 
and plaintiff appeals from the 
judgment against him, the only com¬ 
pensatory errors available to defend¬ 
ant on plaintiff’s appeal are those 
relating to plaintiff's case, or, if de¬ 
fendant had more than one counter¬ 
claim, and all but one were with¬ 
drawn from the Jury, and plaintiff 
appeals from the judgment for de¬ 
fendant, defendant’s cross assign¬ 
ments of error can relate only to 
plaintiff’s cause of action and de¬ 
fendant’s counterclaim held good by 
the trial court. 

Mont.—In re Silver’s Estate, 38 P.2d 
277, 98 Mont. 141. 

Matters prejadioial to appellaat 
Appellee cannot complain of er¬ 
rors prejudiced only to appellant. 
Tex.—Tull V. Wilbarger County, Civ. 
App., 36 S.W.2d 316. 

Frematnrs objsotloas 

Executors in an action on a reject¬ 
ed claim could not question rulings 
I admitting or excluding evidence un¬ 
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til judgment is rendered against 
them. 

Cal.—Lauritsen v. Goldsmith, 279 P. 
168, 99 C.A. 671. 

‘*Za exceptional oases the success¬ 
ful party in a tort action at law, 
where his adversary has appealed, 
may assign errors in the appellate 
court upon rulings adverse to him 
made by the trial court in the prog¬ 
ress of the cause.” 

Tenn.—Boyd v. Merchants Delivery 
Co., 7 Tenn.App. 416. 428. 

Praotloe under court rule 

(1) Under rule of court, where de¬ 
fendants’ motion for judgment not¬ 
withstanding the verdict was grant¬ 
ed and an alternative motion for a 
new trial denied and plaintiff appeal¬ 
ed. defendants, claiming that the 
erroneous instructions warranted a 
new trial, need not cross appeal. 
Wash.—Green v. Langnes, 32 P.2d 

665, 177 Wash 636. 

(2) Even though no cross appeal 
had been filed, reviewing court in 
reversing judgment could pass upon 
appellee’s assignment that trial court 
erred m dismissing appellee's cross- 
petition on ground that service of 
summons had not been made on 
plaintiff and that appellee’s cause of 
action was barred by statute of limi¬ 
tations. 

Ohio—Permanent In.s. Co. v Cox, 133 
NE2d 627, 99 Ohio App. 389. 
Entlrs judgment before court 

Where an appeal is taken from the 
judgment, and not from a part there¬ 
of, the entire Judgment is before the 
court and subject to review, although 
respondents took no cross appeal. 
Idaho.—Rabido v. Furey, 190 P. 73, 
33 Idaho 56. 

Matters presented by cross bill 

Where the successful party to a 
cause objected to the signing of a 
bill of exceptions presented by the 
defeated party, on the ground that 
it was not tendered in time, the or¬ 
der overruling the objections cannot 
be brought to the appellate court by 
cross bill. 

Ga.—^Williams v. Segers, 93 S.E. 216, 
147 Ga. 219. 

3. Cal.—Holbrook v. Phelan, 6 P.2d 
366, 121 C.A. 781. 

Jurisdiction not decided 

The jurisdiction of a Mississippi 
court to try a suit to recover an Ala¬ 
bama statutory penalty of ten dol¬ 
lars for each pine tree cut by de¬ 
fendant on plaintiff’s Alabama land 
would not be decided, where defend¬ 
ant filed no cross appeal and was 
satisfied with the Judgment against 
him for the actual value of the trees 
cut. 

Miss.—Smith V. Lundy, 167 So. 631, 
175 Miss. 485. 
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order dismissing his preliminary objection to the An appellee or defendant in error who has not 

appealed or brought error cannot obtain affinna- 

(2) To Obtain Affirmative Relief tive relief by way of a modification or an amend- 

Where ha falls to appeal or bring error, an appellee mcnt of the judgment under review,® even though 
or defendant In error cannot have the Judgment modified , 

or amended. the relief sought extends only to the adjustment 


4. Pa.—Kurtz v. Enterprise Tele¬ 
phone Co., 170 A. 337, 111 Pa.Su- 
per. 646. 

5. Ala.—Lytle v. Robertson, 170 So. 
484, 233 Ala. 161. 

Arlz.—Maricopa County v. Corpora¬ 
tion Commission of Ariz., 289 P.2d 
183, 79 Ariz 307. 

Ark.—Brookfield v. Martin. 145 S.W. 
2d 727, 201 Ark. 47.5—High v. Lo¬ 
noke County, 110 S.W.2d 612, 194 
Ark. 1000—First State Bank of 
Corning v. Gilchrist, 79 S.W.2d 
281, 190 Ark 356 

Cal.—Stott V. Johnston, 229 P.2d 348, 
36 Cal.2d 864, 28 A L.R 2d 680— 
Moore v. Wood. 160 P.2d 772, 26 
Cal.2d 621. 

Hartman v. Ilumaaon, 177 P.2d 
988, 78 CA2d 611—Bolsa Land Co. 

V. Vaqueros Major Oil Co, 76 P.2d 
619, 25 CA2d 75—Coulter v Sau- 
sallto Bay Water Co., 10 P.2d 780. 
122 C.A. 480—Erickson v. Grady, 6 
P 2d 1002, 119 CA 596—Hauer v. 
Fernando Nelson /fe Sons, 200 P 
809, 53 C.A 696—Barnard v. Mcln- 
tire, 187 P. 440, 46 C A 323 

Idaho —American Mut Building & 
Loan Co v. Kesler, 137 P 2d 960, 64 
Idaho 799. 

Ill.—Smith V. Farmers' State Bank 
of Alto Pass, 64 N.E.2d 879, 392 Ill 
456 

Janjanin v. Indiana Harbor Bell 
R Co, 99 NE.2d 678, 343 Ill App 
491—Benj Harris & Co. v. West¬ 
ern Smelting & Refining Co, 64 N 
E 2d 900, 322 Ill.App. 609 
Iowa.—Robbins v. Beatty, 67 N.W.2d 
12, 246 Iowa 80—Brutsche v. In¬ 
corporated Town of Coon Rapid.s, 
264 NW. 696, 220 Iowa 1295—Mill- 
owners’ Mut. Life Ins. Co. v. Goff, 
232 N W. 604, 210 Iowa 1188—Ot¬ 
tumwa Boiler Works v. M. J 
O’Meara & Son, 224 NW. 803, 208 
Iowa 80—Rainsbargor v. Rains- 
barger, 224 N W. 45, 208 Iowa 761 
—Johnson v. Vogel, 222 N.W. 864. 
208 Iowa 44—State v Associated 
Packing Co., 192 N.W. 267, 195 
Iowa 1318. 

Ky.—Coleman v. Lindsey. 234 S.W. 
2d 960, 314 Ky. 273—Wright v. 
Thomas. 209 S.W.2d 315, 306 Ky. 
763—Kelley's Heirs v. Burnam, 204 
S.W.2d 966, 306 Ky. 644, 174 A L.R. 
634—Filbeck v. Coomer, 182 S.W. 
2d 641, 298 Ky. 167—Farmers Nat. 
Bank of Danville v. Moore, 139 S. 

W. 2d 420, 282 Ky. 602—Oliver v. 
Crewdson's Adm'r, 77 S.W.2d 20, 
266 Ky. 797—Pennington v. Carter 
County, 23 S.W.2d 961, 232 Ky. 486 
—Dry Branch Coal Co. v. Kirby, 


278 S.W. 660. 212 Ky. 103—Muth 
v. Goins, 260 S.W. 996, 199 Ky. 
321. 

La.—Morris v. Monroe Sand & Grav¬ 
el Co., 117 So 763, 166 La. 666— 
Duplantis v. Barrow, 116 So. 668, 
166 La. 1091—Alonzo v. Westfeldt 
Bros., Ill So 676, 163 La. 198— 
Pl.Mher v Kansas City, S & G. Ry. 
Co., 107 So 302, 160 La. 449—Audu¬ 
bon Homestead Ass’n v. A. Stef 
Lumber Co., 106 So. 62, 168 La 
1054—J H. Hines Co. v. Guillot, 95 
So. 794, 153 La. 319—Nurdin v 
Bouanchaud, 94 So. 420, 152 La 
853—Nelson v. Allen, 94 So. 379, 
152 Ijb., 753—Leon v. Crowell & 
Spencer Lumber Co., 92 So 389, 
161 La. 932—Ervin v. Shelby’s 
Heirs, 83 So. 835, 146 La. 673— 
Succession of Larmeau, 78 So. 113, 
142 La. 1050. 

Richey v. Swmk. App, 4 So.2d 
749—Pocoraro v. Kopanieo, App., 
173 So. 203—Young v. Carnahan 
Creamery, App, 167 So 616—Bauer 
V Efurd, App., 157 So. 279—Fran¬ 
cois V. Washington Nat. Ins. Co., 
App, 146 So. 784—Oiler v Bender, 
App, 346 So 780—Ghisalberti v 
Lagarde, App, 146 So 763—Har- 
ri.s V LouKmana State Normal Col¬ 
lege. 134 So. 308, 18 La.App. 270, 
reheard 138 So. 182, 18 La.App. 270 
—Diggs V Brown Paper Mill Co., 
125 So. 632, 12 La.App 244—Loui¬ 
siana Central Lumber Co. v Bridg- 
er, 125 So 602, 12 La App. 266— 
Johnson v. Hunt & Whitaker, 125 
So. 483, 14 La App. 606—Lonatro 
V. Palace Theatre Co, 123 So 184, 
11 La.App 162—Mitchell v. Holo- 
mon, 120 So. 672, 10 La.App 219— 
Stevens v. Lone Star Gas Co., 119 
So. 729, 9 La.App., 625—Brewster 
& Roach V. Wilbur Hamilton, 3 
La App 178—Brewster & Roach 
V. Fred Hamilton, 3 La.App 106. 

Mass—Todd v. Poster, 102 N.E 2d 
406, 328 Maas. 136—^Welsch v. Pa¬ 
lumbo, 73 N.E 2d 844, 321 Maas 
399—Brennan v. Bonnoyer, 66 N 
E2d 17, 319 Mass. 307—City of 
Boston V. Santosuosso, 30 N.E.2d 
278, 307 Mass. 302—New York 

Life Ins. Co. v. Embassy Realty 
Co, 194 N.E. 814, 289 Mass 628— 
Beacon Oil Co. v. Manlatis, 188 N. 
E. 386, 284 Mass. 574—Kilkus v 
Shakman. 160 N.E. 186, 264 Mass. 
274—Owen Tire Co. v. National 
Tire & Rubber Co., 138 N.E. 911, 
244 Mass. 622. 

Mich—Pontiac Tp. v. Featherstone, 
29 NW.2d 898, 319 Mich. 882— 
Vobless V. Weisenthal, 292 N.W. 
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4$3, 293 Mich 566—School Diet, of 
City of Lansing v. Fidelity & Cas¬ 
ualty Co. of New York, 263 N.W, 
263, 266 Mich. 189—Blakeslee v. 
Strego, 229 N.W. 406, 260 Mich. 
196—Ponke v. Ruslnowski, 217 N. 
W. 766, 241 Mich. 629—Preston v. 
Clark, 214 N.W. 226, 238 Mich. 682, 
63 A.L.R. 194—Comstock v. Hor¬ 
ton, 209 N.W. 179, 236 Mich. 282— 
Wernik v. Collins, 207 N.W. 842, 
234 Mich. 224—Hadley v. Hender¬ 
son, 183 N.W. 76, 214 Mich. 167— 
St. Cecelia Soc. v. Universal Car 
& Service Co., 182 NW. 161, 213 
Mich. 669—E C. Humphreys Co. 

V. Rathbone Mfg. Co., 174 N.W. 119, 
207 Mich. 405. 

Minn.—Droege v. Brockmeyer, 7 N. 

W. 2d 638, 214 Minn. 182—Stolp v. 
Reiter, 251 N.W. 903, 190 Minn. 
382. 

Miss—Masonite Corp v. Handshoe, 
44 So.2d 41, 208 Miss. 166—Taylor, 
Powell & Wilson v. Parker, 10 So. 
2d 192, 193 Miss 514—Dixon v. 
Breland, 6 So 2d 122, 192 Miss, 336 
—.^Elna Life Ins Co. v. Thomas, 
146 So. 134, 166 Miss. 53. 

Mo—Whittaker v. Lewis, 174 S.W. 
369, 264 Mo. 208. 

Reece v. Van Gilder, App., 281 
SW.2d 27—Nieberdlng v. E. M. 
Stivers Co., App., 227 S W.2d 462 
—Montana v. Nenert, App., 226 S. 
W.2d 394—Lynn v. Strieker, App., 
213 SW.2d 672—Russell v. Union 
Elec. Co. of Mo., 191 S.W.2d 278, 
238 Mo. App. 1074—Crabtree v. 
Bankers Life Ins Co. of Des 
Moines, Iowa, 128 S.W 2d 1089, 233 
Mo.App. 1067—O'Connell v. Dock¬ 
ery, App., 102 S.W.2d 748—Thomas 
Patrick, Inc., v. Corbett, App., 67 S. 
W 2d 756—Dennis v, Woolsey, 272 
S.W. 1014, 217 Mo App. 567—Tuttle 
V. Tuttle, App., 240 S.W. 609. 

N.J.—Travelers’ Ins. Co. v. Morris, 
169 A 836, 115 N J Eq. 142. 

N M.—McDonald v. McDonald, 302 P. 

2d 726, Cl NM. 458. 

N Y.—New York Cent R Co v. Bea¬ 
con Milling Co., 56 N.E.2d 658, 293 
NY. 218, certiorari denied 65 S 
Ct. 268, 323 U.S 783, 89 L Ed. 626. 

Baron v. M. Lowensteln & Sons, 
89 N.YS2d 96, 275 App.Div. 806, 
affirmed 89 N.E 2d 262, 300 N.Y. 
630—Crippen v. Spies, 7 N.Y.S.2d 
704, 205 App.Div. 411. 

Oilheat Systems v. Spadaro, 244 
N.Y.S. 2, 137 Mlsc. 384. 

N.C.—Morris v. City of Henderson¬ 
ville, 84 S.E. 260, 168 N.C. 400. 

Okl.—Hawkins v. Ferguson, 268 P. 
727. 131 Okl. 277. 
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Or.-—Oram v. Tippery. 156 P.2d 668. 
176 Or. 576—King v. King, 95 P.2d 
66, 168 Or. 84—Stoop v. TJ, S. Na¬ 
tional Bank of I^a Grande, 250 P. 
760, 119 Or. 646—George v. Oregon, 
C. & E. Ry. Co., 247 P. 780, 118 Or. 
602—Dolph V. Lennon’a Inc., 220 
P. 161, 169 Or. 336. 

Pa.—Miller v. Wayne Title & Trust 
Co., 35 A.2d 786, 164 Pa.Super. 829. 
H.I.—Zuromskl v. Lukaszek, 20 A. 2d 
685, 67 R.I. 66. 

SO—Uhlir V. McGulgan, 210 N.W. 
194, 60 S.D. 383. 

Tex.—Cherry v. Farmers Royalty 
Holding Co., 160 S.W.2d 908, 138 
Tex. 676—Vanover v. Henwood, 160 
S.W.2d 786, 136 Tex. 348—Bright 

V. Wleland, 128 SW.2d 1187, 133 
Tex. 323—Mllliken v. Coker. 115 S. 

W. 2d 620, 132 Tex. 23—Harmon v. 
Overton Refining Co., 110 S.W.2d 
556, 130 Tex. 865—W. T. Carter Sr 
Bro. V. Wells, 106 S.W.2d 1060, 130 
Tex. 189, 116 A.L.R. 1293—Howard 
V. Commonwealth Building & Loan 
Ass*n, 94 S.W.2d 144. 127 Tex. 365. 

Plemmons Independent School 
Diet. V. Stinnett Independent School 
Dist., ComApp, 69 S W 2d 812— 
Durham v. Scrivener, Com.App., 
270 S.W. 161. 

Sherman v. Stlen, Clv.App., 173 
S.W.2d 732, error refused—Evans 
V. Renfroe, Civ.App, 170 S.W,2d 
636, error refused—Shelton v. 
Providence Washington Ins. Co., 
Civ.App., 131 S.W.2d 330—Gordon 
V. /Etna Oil Corp., Civ.App., 110 S, 
W 2d 1007, error refused—Larson 
v. Middleton, Civ.App., 19 S.W.2d 
120—Gulf, C. & S. F. Ry. Co. v. 
Mars. Civ.App., 14 S.W 2d 877— 
Creoaoted Wood Block Paving Co. 

V. McKay, Civ.App., 241 S.W. 649. 
Utah.—Hartford Accident & Indem¬ 
nity Co. V. Clegg, 135 P.2d 919, 103 
Utah 414—Christiansen v. Los An¬ 
geles & S. L. R. Co„ 291 P. 926, 77 
Utah 85—Columbia Trust Co. v. 
Nielson, 287 P. 926, 76 Utah 129. 

Wash.—Proff v. Maley, 128 P.2d 330, 
14 Wash.2d 287—Bader v. Marlin, 
296 P. 160, 160 Wash. 460, 78 A.L. 
R. 914—Adams v. Local No 400 of 
Cooks and Helpers, Walters and 
Waitresses of Spokane, 216 P. 19, 
124 Wash. 664. 

Wls—Dubln V. Mohr, 19 N.W.2d 880, 
247 Wis. 620—Geier v. Scandrett, 
295 N.W. 704, 236 Wis. 444—Ny- 
gaard v. Wadhams Oil Co., 284 N. 

W. 677, 281 Wis. 236—Hoar v. Ras- 
musen, 282 N.W. 662, 229 Wis. 609 
—Vinograd v. Travelers' Protec¬ 
tive Ass'n of America, 268 N.W. 
787, 217 Wls. 316, 106 A.L.R. 1227 
—Hayes v. RofCers, 268 N.W. 786, 
217 Wis. 252—In re Pellshek’s Es¬ 
tate, 266 N.W. 700, 216 Wis. 176— 
Noll v. Nugent, 262 N.W. 674, 214 
Wis. 204. 

4 C.J. p 695 note 99. 

Failure to answer appeal as preclud¬ 
ing appellee or defendant in error 


from obtaiiilng aflinnativs relief 
see supra § 1295. 

Appeal or aaswer 

(1) In Louisiana the practice 
seems to be that an appellee cannot 
secure an amendment or revision of 
the Judgment in his favor unless he 
has appealed or answered the orig¬ 
inal appeal. 

La.—Breaux v. Laird, 88 So.2d 33, 
230 La. 221—Templeton v. Inter¬ 
state Elec. Co., 37 So.2d 809, 214 
La. 334—Carter v. Arkansas Loui¬ 
siana Gas Co., 36 So.2d 26, 213 La. 
1028—Succession of Babin, 36 So. 
2d 864, 213 La. 960—Brown v. Ver¬ 
non Parish School Bd., 26 So.2d 
446, 209 La. 726—Knight v. Black- 
well Oil & Gas Co., 1 So.2d 89, 197 
La. 237—Westwego Canal & Termi¬ 
nal Co. v. Louisiana Highway Com¬ 
mission, 181 So. 429, 189 La. 870— 
Walder v. Walder, 105 So. 800, 169 
La. 231—Choate Oil Corporation v. 
Glassell, 96 So. 643, 163 La. 716. 

Standard Tile & Marble Co. v. 
Gray, App., 86 So 2d 366—Brous¬ 
sard V. Duhon, App., 85 So.2d 94— 
Whitlock V. Velth, App., 83 So 2d 
148—Leigh V. Johnson-Evans Mo¬ 
tors. App, 76 So.2d 710—Plnchara 
V. Employers Cas. Co., App , 73 So 
2d 623—Vines v. Miller and Salter 
Bus Lines, App., 73 So 2d 328— 
Chester v. Davis, App., 66 So.2d 
377—Drawsan v. Swearengln, App., 
66 So.2d 624—Succession of Mont¬ 
gomery, App., 46 So.2d 677—Quak¬ 
er City Fire & Marine Ins. Co. v. 
Devrouax, App., 46 So.2d 537— 
Robertson v. Grigsby, App., 41 So. 
2d 860—Britt v. Leaderbrand, App , 
39 So.2d 646—^Jackson v Bern¬ 
stein, App., 39 So.2d 120—Middle- 
ton V. Rheem Mfg. Co., App., 34 
So.2d 271—Joiner v. GafCord, App , 
32 So.2d 766—Gilbert v. Tullman, 
App., 28 So.2d 134—Stringer v. 
Crawley, App., 16 So.2d 668—Giar- 
dina v. D’Antoni, App., 1 So.2d 706 
—Peters v. Crawford, App., 199 
So. 433—Douga v. Ancona Baking 
Co., App., 193 So. 271—Dupuy v. 
Godchaux Sugars, App., 184 So. 736 
—Dupuy V, Godchaux Sugars, App., 
184 So. 730. 

4 C.J. p 696 note 99 [b]. 

(2) In this Jurisdiction, under 
Code Pract. art 592, an appellee may, 
by a timely answer to the appeal 
and without himself appealing, set 
up his claim for an amendment of 
Judgment appealed from in so far as 
he may be dissatisfied therewith. 

La.—Breaux v. Laird, 88 So.2d 33, 

230 La. 221—Succession of Fallon, 
80 So. 544, 144 La. 299. 

(3) A person cannot, however, as¬ 
sume the position of an appellee, 
and, by answer to the appeal, ask 
that the Judgment be amended as to 
him. 

Boutte & Courrege v. Derokay, 
App., 168 So. 39. 
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(4) Rule that a Judgment may not 
be amended in favor of one who has 
not appealed therefrom or answered 
the appeal taken by another cannot 
apply to the right to invoke on ap¬ 
peal the benefit accorded a tax pur¬ 
chaser by the constitution with re¬ 
spect to repayment of taxes as a 
condition precedent to the right to 
have tax sale canceled. 

La.—Jackson v. Bernstein, App., 39 

So.2d 120. 

Onzlag defeotiye Ilea 

Where the Judgment in an action 
to foreclose a mechanic's lien is that 
the Hen filed by plaintiff was fatal¬ 
ly defective, and plaintiff does not 
appeal therefrom, he cannot, on ap¬ 
peal by the property owner, apply to 
the appellate court for an order cur¬ 
ing his defective lien. 

N.Y.—Morgan v. Taylor, 6 N.T.S 

920, 16 Daly 304, affirmed 28 N.E. 

253, 128 N.Y. 622. 

Dlsoretloa of oourt 

Where statutes give the appellate 
court power, even in the absence of 
a motion to review, to order a new 
trial when a miscarriage of Justice 
seems probable, this power is exer¬ 
cised cautiously, especially in the ab¬ 
sence of such a motion; and where 
the evidence warranted the jury’s 
attributing to plaintiff ninety per 
cent of the negligence producing the 
Injury, a new trial was not Justified 
in the absence of a motion to review 
Wis—Hayes v. Rolf era, 268 N.W. 

786, 217 Wis. 262. 

Motion to review 

(1) In Wisconsin the statutory 
motion to review is not Intended to 
serve as a substitute for an appeal 
in a case where respondent has no 
adverse interest in the denial of 
claim of a party appealing from only 
a part of the Judgment. 

Wls.—Hilam, Inc., v. Petersen Oil 

Co., 258 N.W. 366, 217 Wls. 86. 

(2) The purpose of such a mo¬ 
tion is to reverse or modify some 
part of the judgment asserted to be 
erroneous as to respondent or to 
have the reviewing court consider 
some ruling made on the trial so 
that In case of a reversal of the 
Judgment that error, if error it be, 
may not occur again. 

Wls.—In re Sweeney’s Estate, 24 N. 

W.2d 406, 248 Wis. 607—Hilam, 

Inc., v. Petersen OH Co, supra. 

(3) Accordingly, on an appeal by 
the state from a Judgment denying 
It, a Hen for unpaid taxes, in an ac¬ 
tion in which other parties claimed 
a Hen against the property of an oil 
company, such company may not by 
motion to review attack those parts 
of the Judgment in which the state 
is not interested, where no appeal 
was taken by the company. 

Wis.—Hilam, Inc., v. Petersen OH 

Co., supra. 
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(4) Purpose of statute providlnff j 
for motion to review is to enable a 
party who is adversely interested In 
an appeal, generally the respondent, 
to secure a review of alleged errors 
prejudicially affecting him. 

Wis.—In re Fidelity Assur. Ass’n, 
20 N.W.2d 638, 247 Wis. 619. 

(5) The statute applies only to 
rulings which are adverse to respond¬ 
ent of which he complains. 

Wis.—^ICoetting v. Conroy, 271 N.W. 
369. 223 Wis. 550. 

(6) The statute does not extend 
the privilege of having such review 
to a respondent who, because he has 
no immediate or pecuniary Interest 
in the subject matter involved, is 
not aggrieved therebv, is n(»t ad¬ 
versely interested, or has no appeal- 
able interest. 

Wis.—In re Fidelity Assur. Ass*n, 
20 N.W.2d 638, 247 Wis. 619—Am- 
berg Granite Co v. Marinette Coun¬ 
ty, 18 NW.2d 496. 247 Wis. 36— 
Ledvina v. Ebert, 296 N.W. 110, 237 
Wis. 368. 

(7) Where defendant served no¬ 
tice of appeal on impleaded defend¬ 
ant against both of whom Judgment 
had been rendered. Impleaded de¬ 
fendant who did not perfect an ap¬ 
peal within 30 days as provided by 
statute waived right to appeal, not¬ 
withstanding he filed a motion to 
review, since, under statutes, im¬ 
pleaded defendant was not a respond¬ 
ent appellee, or an adverse party, 
but was an appellant, and required 
to Use the means accorded him for an 
appeal. 

Wis—Stammer v. Kitzmiller, 276 N. 
W. 629, 226 Wis. 348. 

(8) Where correction of alleged 
error in jury’s special verdict would 
support automobile driver’s and In¬ 
surer’s Judgment of contribution 
against driver of panel truck and 
his insurer, it was not necessary for 
driver of automobile and his insurer 
to file motions for review in order to 
raise such issue before reviewing 
court to which panel truck driver 
and his insurer had appealed. 

Wis—Oolke v Earle, 74 N.W.2d 33C, 

271 Wis. 479. 

6. Ark.—Eureka Sales Co. v. Ward, 
290 S 2d 434. 

Iowa.—Morrow v. Hall, 161 N.W. 482, 
169 Iowa 534 

Ky.—Hurt v. Kendrick, 286 S.W.2d 
276, 314 Ky. 603. 

La.—Vives v Vires, 66 So 2d 617, 
223 La. 708. 

Miss—Douglas v. Warren, 44 So. 2d 
858. 

Mo —Sheridan v. Short, App., 287 S. 
W.2d 230. 

Ohio.—Schaller v. Chapman, App., 66 
N.E.2d 269. 

Okl —Crabb v. Chisum, 80 P.2d 653, 
183 Okl. 138. 


J Tex —San Antonio Machine & Sup¬ 
ply Co. V. Allen, Com.App., 284 S. 
W. 642. 

Minnlck v. Dreyer Motor Co., 
Civ App. 227 S.W. 366. 

Wash —Western Inv. Co. v. Payne, 
263 P. 188. 146 Wash. 361. 

Wis.—Morse Chain Co. v. T. W. Mel- 
klejohn, Inc., 4 N.W.2d 162, 241 
Wis. 46—Webb v. Call Pub. Co., 
180 N.W. 263, 173 Wis. 45, 13 A.L. 
R. 790. 

4 C.J. p 696 note 1. 

3.5 Ark.—Metropolitan Life Ins. Co. 
V. Hawley, 198 S.W.2d 171, 210 
Ark 865. 

Cal.—Durkin v. Durkin, 284 P.2d 186, 
133 C.A.2d 283—In re Feldman’s 
Estate, 178 P.2d 498, 78 C.A.2d 778. 

Ky.—Stearns Coal & Lumber Co. v. 
Roberts, 168 S.W.2d 673, 293 Ky. 
75. 

La.—Taylor v. General Gas Corp., 
App, 87 So.2d 220—Germain v. 

Weller, App., 67 So.2d 332. 

Mo—Junge v. Junge, App., 211 S.W. 
2d 7.33. 

N .T —Schmerer v. Kirschenbaum’s 
Estate, 121 A.2d 414, 39 N.J.Super. 
475. 

Okl —Crabb v. Chisum, 80 P.2d 663, 
183 Okl. 138. 

Tex—Aetna Cas. & Sur. Co. v. Glld- 
den Co., Civ App., 283 S.W.2d 440, 
reversed on other grounds, Sup, 
291 S W.2d 315. 

7. Arlz—Kahl v. Winfrey, 303 P.2d 
626, 81 Arlz 199—Dixie Culvert 
Mfg Co. V Richardson, 236 SW.2d 
713, 218 Ark. 427—Rouse v. Teet¬ 
er. 216 S.W.2d 869, 214 Ark. 833— 
Spriggs V. American Ins. Union, 
290 S W 687. 172 Ark. 1177. 

Cal.—Sun Oil Co. of California v. Un¬ 
ion Drilling & Petroleum Co., 280 
P. 635, 208 C. 114. 

Schmidt V. Macco Const. Co., 260 
r.2d 230, 119 C.A.2d 717—Harris 
V National Union of Marine Cooks 
& Stewards. 264 P.2d 673, 116 C.A. 
2d 769—State v. Day, 173 P.2d 399, 
76 CA.2d 636—Richardson v. Suit¬ 
er, 169 P.2d 252, 74 C.A.2d 682— 
Collier v. Landram, 165 P.2d 652, 
C7 CA.2d 762—Horn v. Klatt, 151 
r2d 149, 66 CA.2d 610—Norins 
Realty Co v. Hovtt, 142 P 2d 363, 
61 C A 2d 194—Lady v. Palen, 54 P. 
2d 13 33. 12 C.A.2d 1—Morris v. 
Whittier Amusement Co., 63 P 2d 
772, 11 C.A.2d 376—Swerdfeger v. 
United Acceptance Corporation, 60 
P.2d 818, 9 C.A.2d 690—California 
Crushed Fruit Corporation v. In¬ 
ternational Provision Co., 7 P.2d 
349. 119 CA. 788—Progressive Fi¬ 
nance Corporation v. Vinlng, 300 
P. 979. set aside 1 P.2d 1004, 115 C. 
A, 423—U. S. Fidelity & Guaranty 
Co. v. Smith, 276 P. 878, 97 C.A 
492 

Conn.—^Wilson v. Town of Darien, 
33 A.2d 320, 130 Conn. 318. 
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the amount of the recovery,^ such 

Del.—Wilmington Trust Co. v. Hlgh- 
field, 153 A. 864, 4 W.W.Harr. 894. 
Idaho.—^People ex rel. Heartburg v. 
Interstate Engineering & Construc¬ 
tion Co., 76 P.2d 997, 68 Idaho 467. 
Iowa.—^Waxmonsky v. Hoskins, 249 
N.W. 196, 216 Iowa 476—Scott v. 
Hablnck, 186 N.W. 41, 192 Iowa 
1213. 

Kan—Wendtlandt v. National Co-op. 
Refinery Ass'n, 216 P.2d 209, 168 
Kan. 619—Way v. Swain, 146 P.2d 
414, 168 Kan. 238. 

Ky—Columbian Fuel Corp. v. Skid¬ 
more, 214 S.W.2d 761, 308 Ky. 447 
—Moore v. Malls, 166 S.W.2d 62. 
292 Ky. 106—Watts v. Chreste, 109 
SW.2d 803, 270 Ky. 407—Hale’s 
Adm’r v Taylor, 81 SW.L’d 696, 
235 Ky. 436—Leonard v. Williams, 
295 SW. 408. 220 Ky. 413. 

La.—Charles Tolmas, Inc. v. Police 
Jury of Parish of Jefferson, 90 So. 
2d 65, 231 La. 1—Sheeks v. Mc- 
Cain-Richards, Inc., 76 So 2d 892, 
22G La. 578—Laneuvllle v. Majestic 
Indus. Life Ins. Co., 66 So.2d 786, 
223 La. 724—Evasovich v. Cogne- 
vlch, 106 So. 666, 159 La. 1036— 
J. H. Hines Co. v. Guillot, 95 So. 
794, 153 La. 319. 

Accounts Supervision Co. v. At- 
ley, App., 89 So.2d 508—Foshee v. 
McGee, App., 87 So.2d 754—Neff v. 
Texas Mut. Ins. Co.. App., 85 So 
2d 703—Prlce-Durham-Fenet Brick 
Mfg. Co. V. Reeves, App., 85 So.2d 
635—Standard Tile & Marble Co. 
V. Gray, App., 85 So.2d 366—La¬ 
croix V. Finke, App., 85 So 2d 66— 
Treadaway v. Marphis, App., 73 So. 
2d 216—^White v. Cure, App., 72 So. 
2d 776—Schwandt v. Nunez, App., 
71 So.2d 683—Maloz v. New Orleans 
Public Service, App., 66 So 2d 339— 
Reber v. Sandoz, App , 63 So.2d 876 
—Pereira v. Herbert, App., 59 So. 
2d 729—Day v. Roberts. App, 55 
So.2d 316—Memorano v. Ortolano, 
App., 54 So 2d 881—Quaker City 
Fire & Marine Ins. Co. v. Devrouax, 
App., 46 So.2d 637—Lirette v. 
Sharp, App., 44 So 2d 221—Stouse 
v. Snell, App., 33 So.2d 767—Jack- 
son V. State Farm Mut. Auto Ins. 
Co., App., 32 So 2d 62—Peppers v. 
Toye Bros. Yellow Cab Co., App, 
198 So. 177—Prince v. Texas & N. 
O R. Co., App., 189 So. 291—George 
Moroy Cigar A Tobacco Co. v. 
Henriques, App., 184 So. 403—Arm¬ 
strong V. Baldwin, App., 181 So. 72 
—Young V. Carnahan Creamery, 
App., 167 So. 616—Shively v. Per¬ 
kins, App., 167 So. 303—Frye v. 
Interurban Transp. Co., 139 So. 
670, 19 La.App. 610—Morris v. Oli- 
phint, 124 So. 664, 11 La.App. 629. 
Md.—Penowa Coal Sales Co. v. Gibbs 
& Ce., 86 A.2d 464, 199 Md. 114— 
Rossi V. Mewshaw, 78 A.2d 468, 
195 Md. 323— Frederick County 
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as the item of interest,'^•5 although it has been held 
that where the complete record is presented the 
question of the amount of damages may be con¬ 
sidered, and even though the appellee does not 
appeal he may have the judgment corrected to pro¬ 
vide for legal intercst.'^-^® 

The appellee or defendant in error cannot go be¬ 


yond supporting the judgment and opposing every 
assignment of error.* For the same reason an 
appellee or defendant in error is not entitled to al¬ 
lege error in the rendition of judgment against him 
on his counterclaim or cross complaint where he 
failed to prosecute an appeal therefrom or to sue 
out a writ of error thereto.® A party who does not 


Com’rs V. Page, 164 A. 182, 163 Md. 
619. 

Mass.—Chilton Club v. Common¬ 
wealth, 83 N.E.2d 265, 323 Mass. 
543. 

Mich—Boswell v. Doesa, 281 N.W. 
326, 286 Mich. 659—King v. Ameri¬ 
can Ins. Union, 261 N.W. 308. 272 
Mich. 226—Paton v. Stealy, 261 N. 
W. 131, 272 Mich. 67—Holman v. 
Moore, 242 N.W. 839, 269 Mich. 63— 
Hoja V. Motoc, 209 N.W. 66, 236 
Mich. 258—Hartwlck Lumber Co. 

V. Chonoski. 186 N.W. 774, 216 

Mich. 424—Slote v. Constantine Hy¬ 
draulic Co., 148 N.W. 665, 182 Mich. 
260. 

Minn—In re Watland, 300 N.W. 196, 
211 Minn. 84. 

Miss.—Forrest County v. Thompson. 
37 So.2d 787. 204 Miss. 623—Ander¬ 
son V. Love, 161 So. 366, 169 Miss 
219, modified on other grounds 153 
So. 369, 169 Miss. 219. 

Mo—Bopst V, Williams, 229 S.W. 796, 
287 Mo. 817. 

Sapp V. Garrett, App., 284 S.W. 
2d 49—Junge v. Junge, App, 211 
SW.2d 733—Concrete Steel Co. v. 
Reinforced Concrete Co., App, 72 
S.W 2d 118—Ingersoll Co. v Belt, 
App., 71 SW2d 118—Kline & Ait- 
ken V. Cantley, App , 34 S W 2d 
626—Holden v. Wells, App., 290 S. 

W. 83. 

Neb.—Schroeder v. Ely, 73 N.W 2d 
165, 161 Neb. 252—Myers v. Hall 
County, 263 N.W. 486, 130 Neb. 13— 
Watkins v. Harrison, 194 N.W. 436, 
110 Neb. 439. 

N.Y.—Leszczynski v. Pennsylvania R. 
Co., 84 N.Y.S.2d 679, 274 App.Div. 
1003, affirmed 87 N.E.2d 124, 299 N. 
y. 709—Meyer v. Woodward-Brown 
Realty Co., 206 N.Y.S. 114, 209 App. 
Div. 648, affirmed 147 N.E. 218, 239 
NY. 613—Sturm v. Williams Oven 
Mfg. Co., 198 N.Y.S. 862, 201 App. 
Div. 113. 

Ohio.—Goodman v. Sullivan, 114 N.E. 
2d 866, 94 Ohio App. 390—Chap¬ 
man v. Menke, App., 68 N.E.2d 861. 
Okl.—Hart v. Starnes Lumber Co., 
290 P.2d 123. 

Or—Flaherty v. Bookhultz, 297 P.2d 
856, 207 Or. 462—Timber Struc¬ 
tures V. C. W. S. Grinding & Mach. 
Works. 229 P.2d 623, 191 Or. 231, 26 
AL.R.2d 1368—Holbrook v. Hen¬ 
dricks’ Estate, 162 P.2d 673, 176 Or. 
169—Sweeney v. Jackson County, 
182 P. 380, 93 Or. 96. 


Tenn.—Temples v. Prudential Ins. Co. 
of America, 79 S.W.2d 608, 18 Tenn. 
App. 506. 

Tex.—Larson v. Middleton, Civ.App., 
19 S.W.2d 120—Langben v. Crespi 
& Co., Civ.App., 218 S.W. 144. 

Utah.—Jensen v. Freeman Gulch Min. 

Co , 16G P.2d 250, 109 Utah 163. 
Va.—Inge v. Bryant, 130 S.E. 773, 144 
Va. 782. 

Wash.—Gilmore v. Gilmore, 6 P.2d 
69, 165 Wash. 492—Davidson v. Na¬ 
tional Can Co., 273 P. 185, 160 
Wash. 370—Eyak River Packing Co. 
v. Parka, 269 P. 807, 148 Wash. 495 
—In re Hammer’s Estate, 260 P. 
632, 146 Wash. 322—Gruendler Pat¬ 
ent Crusher & Pulverizer Co. v 
Preston Grain & Milling Co., 215 
P. 60, 124 Wash. 664. 

Wis—Puccio V. Mathewson, 60 NW 
2d 390, 260 Wis. 268—Nygaard v. 
Wadhams Oil Co., 284 N W. 677, 231 
Wis 236—Krudwig v. Koepke, 277 
N.W. 670, 227 Wis 1. 

Wyo.—Eller v. Salathe, 12 P.2d 386, 
44 Wyo 369. 

4 C J. p 690 note 2. 

Adequacy of verdict 

It has been said, however, that, on 
appeal by plaintiff on the ground 
that the verdict for him for personal 
injuries was inadequate, defendant 
may urge that no right of recovery 
was proved. 

Minn.—Shearer v. Puent, 208 N.W. 

182, 166 Minn. 426. 

Affirmance of Jadgment 

The rule discussed infra § 1498 a 
(3), permitting the prevailing party 
to save an erroneous judgment in his 
favor by presenting error against 
him, has no application where such 
judgment is not erroneous and Is af¬ 
firmed; and he cannot, without ap¬ 
pealing therefrom, have the amount 
thereof Increased on showing error 
below. 

N.M.—Conley v. Davidson, 291 P. 489, 
36 N.M. 173. 

7A Cal.—Durkin v. Durkin, 284 P. 

2d 185, 133 C.A.2d 283. 

Conn.—^Wilson v. Town of Darien, 33 
A.2d 320, 130 Conn. 318. 

Ga.—Bible v. Somers Const. Co., 30 
S.E.2d 623, 197 Ga. 761. 

Idaho.—In re Randall’s Estate, 136 
P.2d 299, 64 Idaho 629. 

Ill.—Kurtzon v, Kurtzon, 99 N.E.2d 
564, 343 Ill.App. 471. 

Ind.—Kelley, Glover & Vale Realty 
Co. V. Bruck, 33 N.E.2d 777, 109 
Ind.App. 440, rehearing denied 35 
N.E.2d 120, 109 Ind App. 440. 
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I Kan.—Lathrop v. Eyestone, 227 P.2d 
I 136, 170 Kan. 419. 

I Ky.—^Walker v. Commonwealth, 130 
' S.W.2d 27, 279 Ky. 198. 

La—Raziano v. Clancy, App., 24 So. 
2d 402—Rutherford v. Acacia Mut. 
Life Ins. Co, App, 181 So. 231. 
Mass.—C. J. Hogan, Inc. v Atlantic 
Corp., 124 N.E.2d 905, 332 Mass. 
322. 

Neb—Olsen v. Marsh. 8 NW.2d 169, 
142 Neb 800—Welch v Reeves, 6 
N.W.2d 276, 142 Neb. 171 
Tex.—Acklin v. Fuqua, Civ App , 193 
S.W.2d 297, error refused no re¬ 
versible error. 

7.10 Cal.—O’Hare v Peacock Dair¬ 
ies, 82 P.2d 1112, 2S CA.2d 662. 
7.16 La.—Hollis v. Ouachita Coca- 
Cola Bottling Co, App, 196 So 
376. 

8 . N M.—Pacheco v. Fresquez, 164 
P.2d 679, 49 N M. 373. 

4 CJ. p 696 note 3. 

Appeal from part of Judgment 
The right of an appellee in an 
action to have reviewed a portion of 
a judgment against him depends on 
whether he has perfected a cross ap¬ 
peal and has assigned error in rela¬ 
tion thereto 

Neb—Jack v. Teegarden, 37 NW2d 
387, 151 Neb. 309—Bastian v. Web¬ 
er, 36 NW2d 791, 150 Neb. 709. 

Xu New York it has been held that 
the rule that an appellee can be 
heard in support of a decree only 
where he takes no cross appeal is 
still applicable to the appellate divi¬ 
sion, notwithstanding the enlargo- 
ment of Its powers by L (1912) c 380, 
amending Code Civ.Proc § 1317 
N.Y.—People v. Steeplechase Park 
Co., 161 N.Y.S. 167, 165 App Div. 
231, modified on other grounds 113 
NE 621, 218 N.Y. 459 

9. Ark—Barton-Mansfleld Co. v. 

Richardson, 80 S.W.2d 60, 190 Ark. 
612. 

D.C.— Corpus Juris Becuadum cited 

in Porter v. Straughters, Mun.App , 
86 A.2d 410, 411 

Iowa.—Toedt v. Bollhoefer, 218 N.W. 
56, 206 Iowa 39. 

La.—Federal Land Bank of New Or¬ 
leans v. Bankston, 198 So. 886, 196 
La. 146. 

Lanza v. Metcalf, App , 25 So.2d 
453—Yancey v. Dickson Ice Cream 
Co., App., 190 So. 837—Horn v. 
Barras, App., 172 So. 461—Eylers 
V. Roby Motors Co., 123 So. 477, 11 
I La.App. 442. 



6 C.J.S. 

appeal or file a cross petition in error in a proceed¬ 
ing in error commenced by other parties to the ac¬ 
tion cannot be heard to question the sufficiency of 
the judgment rendered below, but must be deemed 
satisfied therewith.!® 

Appellee is entitled to have the judgment modi¬ 
fied where he has timely pursued the method pre¬ 
scribed by statute for such review,!! and so, where 
the procedure is authorized by statute, the appellate 
court will, on plaintiff’s request in a proper case, 
set aside in whole or in part a remittitur directed 
by the trial court.!2 

A party defendant on whom citation was served 
below, although he filed no answer in the lower 
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court, becomes, on plaintiff’s appeal, an appellee 
entitled to ask for an amendment of the judgment 
against him.!2 

(3) To Sustain Judgment 

An appellee may urge exceptions taken by him below 
In order to sustain his Judgment. 

While the successful party at the trial has been 
held not injured by errors committed against him 
and therefore not entitled to complain of them,!^ 
in some jurisdictions when the whole record is car¬ 
ried up on appeal appellee is permitted to present 
and urge exceptions taken by him below for the 
purpose of sustaining his judgment,!® or of dem- 


Mass.—C. J. Hogan, Inc. v. Atlantic 
Corp., 124 N.E.2d 906, 332 Mass 
322. 

N.J.—Liberty Title & Trust Co. v. 

Plews, 77 A.2d 219, 6 N J. 28. 

Or—Cram v Tlppery, 165 P.2d 668, 
175 Or. 676. 

Wash.—Collins v. Larson. 38 P.2d 
1067. 180 Wash. 171. 

4 C.J p 696 note 4. 

10. Ark—Coker v. Simmons, 151 S. 
W.2d 97, 202 Ark. 1197. 

Cal —Holmes v. Anderson, 265 P. 
1010, 90 C.A. 276. 

Okl.—Smith v. Hughes?, 275 P. 628. 
135 Okl. 296, 65 A.L R. 673—Con¬ 
away V Thomas, 224 P. 966, 101 
Okl. 227—Sharum v. City of 

Muskogee, 141 P. 22. 43 Okl, 22. 
Or—Levene v. City of Salem. 229 P. 
2d 265, 191 Or 182—In re Moore’s 
Estate. 223 P.2d 393. 190 Or. 63— 
Marr v. Dunn, 168 P.2d 661, 176 Or. 
442—Wickwire v. King, 88 P.2d 
803, 161 Or. 369—Davis v. Davis, 
263 P. 914, 123 Or. 667. 

4 C.J. p 696 note 6. 

Order termlaatlag lease 

The fact that the lessor failed to 
appeal from a decree declaring his 
lease terminated is conclusive proof 
of his choice to consider the lease 
HO terminated. 

Pa.—Girard Trust Co. v. Tremblay 
Motor Co., 140 A. 606, 291 Pa. 607. 

On appeal of coparty 

Plaintiff failing to appeal from a 
dismissal as to him cannot com¬ 
plain of errors in the trial court on 
an appeal by another plaintiff. 
Okl.—Smith v. Hughes, 276 P. 628, 
135 Okl. 296, 66 A L.R. 673. 

Wis.—Flatley v American Auto. Ins. 
Co., 56 N.W.2d 523, 262 Wis. 666. 

11. Notice of review 

Where appellee has, in accordance 
with the statute, served a notice of 
review, he is entitled to have the 
judgment modified. 

Wis.—Cutter v. Greene, 201 N.W. 
373, 186 Wis. 163—Dempsey v. 
Reisler, 181 N.W. 218, 178 Wla. 296. 


Counter proposition 

Where such a procedure Is author¬ 
ized by statute, appellee may claim 
for the first time on appeal, by 
counter proposition, that the evidence 
did not justify submitting the issue 
of unavoidable accident. 

Tex—El Paso Electric Co. v. Hed¬ 
rick, Civ.App., 39 S.W.2d 128, re¬ 
versed on other grounds, Com.App., 
60 SW2d 761. 

Denial of challenge to Jurisdiction 

On plaintiff’s appeal from Judg¬ 
ment denying relief, defendant, by 
assigning cross error, could com¬ 
plain of denial of defendant’s chal¬ 
lenge to Jurisdiction of trial court, 
notwithstanding defendant’s position 
as appellee 

NM—Tenorio v. Tenorlo, 98 P.2d 
838, 44 N.M. 89. 

Statement in brief 

Where, on appeal from a Judgment 
in a partition action, appellees ob¬ 
jected to part of the order that the 
costs should be apportioned among 
all the parties in accordance with 
their respective Interests, appellees’ 
statement in the brief, printed in 
conjunction with their counter ab¬ 
stract, “We now ask that the order 
lie changed in this respect,” was 
held sufheient to authorize considera¬ 
tion notwithstanding appellees did 
not file a formal cross appeal. 

Kan—Eresch v. Gulpre, 61 P.2d 
1016, 142 Kan. 747. 

12. Neb.—Christoffersen v. Weir, 
193 NW. 922. 110 Neb 390—Miller 
V Central Taxi Co., 193 N.W. 919, 
110 Neb. 306. 

Tex.—Tarrant County Water Control 
and Improvement Dlst. No. 1 v. 
Fowler, Civ.App.. 176 S.W.2d 694, 
error refused 179 S.W.2d 260, 142 
Tex. 376. 

13. La.—J. H. Hines Co. v. Guil- 
lot, 96 So. 794, 153 La. 819. 

14. Cal.—Capuccio v. Cal re, 277 P. 
476, 207 C. 200, 73 A.L.R. 8. 

Hudgins v. Standard Oil Co. of 
California, 28 P.2d 433, 136 C»A. 

44 . 


Tex —^Haskell Independent School 

Dist. v. Ferguson, Civ App., 178 
SW.2d 130, error refused. 

Facts not snstaining judgment 

That the trial court had discretion 
to dismiss a mechanic’s lien foreclo¬ 
sure action because not brought to 
trial within two years from its com¬ 
mencement, cannot be considered on 
appeal to sustain the Judgment when 
the court did not dismiss the action. 
Cal.—Leibowitz v. Berry, 299 P. 779, 
114 C.A. 6. 

Questions not presented 

Defendants could not claim In the 
reviewing court that a directed ver¬ 
dict was proper where no motion for 
a directed verdict was made. 

Cal —Hudgins v. Standard Oil Co of 
California, 28 P.2d 433, 136 C A. 
44. 

15. Arlz.—Kahl v. Winfrey, 303 P. 
2d 626, 81 Ariz 199—Maricopa 
County v. Corporation Commission 
of Ariz., 289 P.2d 183, 79 Arlz 307 
—Gillespie Land & Irr. Co. v. 
Jones, 164 P.2d 456, 63 Arlz. 635. 
Cal —City of Glendale v. Crescenta 
Mut. Water Co., 288 P 2d 105, 136 
C.A.2d 784 

Ill.—In re Leichtenberg's Estate, 131 
N.E.2d 487, 7 I11.2d 646—Hlllmer 
V. Chicago Bank of Commerce, 31 
N.B 2d 309, 376 Ill. 266—People, by 
Barrett, v. Bradford. 22 N.E.2d 691, 
372 Ill. 63. 165 A.L.R. 427—Bull- 
man V. Cooper, 200 N.E. 173, 862 
III. 469—Kowalczyk v. Swift & Co., 
148 NE. 69, 317 Ill. 312—Hazel v. 
Hoopeston-Danville Motor Bus Co., 
141 N.E. 392, 310 Ill. 38, 30 A L.R. 
491. 

Barrett v. City of Chicago, 136 
NE.2d 664, 11 Ill.App.2d 146—Car- 
son V. Weston Hotel Corp., 116 N. 
E.2d 800, 361 Ill.App. 623—Oppen- 
helmer v. Cassidy, 102 N.E.2d 678, 
346 Ill.App. 212—Syroishka v. Pie- 
niozek, 63 N.E.2d 676, 827 Ill.App. 
218—222 East Chestnut St. Corp. v. 
Murphy, 60 N.E.2d 460, 326 Ill.App. 
392—^Flrst Mission Covenant 
Church of Rockford, IlL, v. Rock- 
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onstrating that appellant is not entitled to the re- | lief he seeks at the hands of the appellate court not- 


ford Broadcasters, 66 N.E.2d 632, 
324 Ill.App. 8—Lain ▼. Metropoli¬ 
tan Life Ins Co., 64 N.E 2d 741, 
822 Ill App. 698, affirmed 67 N.E.2d 
878, 388 Ill. 086, followed In Mor¬ 
ticians' Acceptance Co. v. Metro¬ 
politan Life Ins. Co., 58 N.E.2d 
864, 389 Ill. 81—Vieoell v. Cum- 
mingrs, 64 N E 2d 717, 322 Ill.App 
559—Toft y. Acacia Mausoleum 
Corporation, 64 N.E.2d 616, 322 111. 
App. 614. 

Ind—Citizens* Loan & Trust Co. of 
Lebanon v. Terre Haute, I. & E. 
Traction Co, 136 N.E. 802, 79 Ind. 
App. 491. 

Iowa—Carson v. State, 88 NW.2d 
168, 240 Iowa 1178—McMinimee v. 
McMlnimoe, 30 N.W.2d 106, 238 
Iowa 1286—Humphrey v. City of 
Des Moines, 20 N.W.2d 25. 236 
Iowa 800—^W’^entland v. Stewart, 
18 N.W.2d 306, 236 Iowa 268— 
Iowa Electric Co. v. Home Ins. Co., 
17 N.W.2d 414, 235 Iowa 672— 
Mortenson v. Hawkeye Casualty 
Co., 12 N.W.2d 823, 234 Iowa 430— 
McCuddln v. Dickson, 800 N.W. 
808, 230 Iowa 1141—Thompson v. 
Butler, 274 N.W. 110, 223 Iowa 
1085—Wyatt v. Town of Manning. 
260 N.W. 141, 217 Iowa 929. 

La—Sch^andt v. Nunez, App, 71 So. 
2d 583—Hudnall v. Hailey, App., 
30 So.2d 774—Glass v. Holomon, 
App, 197 So. 438—Columbia Oil 
Co. V. Police Jury of Natchitoches 
Parish, App., 194 So. 91. 

Mloh—Burns v. Hodman, 70 N.W.2d 
793, 342 Mich. 410—Fass v. City 
of Highland Park, 32 N.W.2d 376, 
321 Mich. 166—Morris v. Ford Mo¬ 
tor Co, SI N.W.2d 89. 320 Mich. 
372, appeal dismissed 69 S.Ct 51, 
336 U.S. 803, 93 L Ed, 360—Pon¬ 
tiac Tp V. Featherstone, 29 NW,2d 
898. 319 Mich. 382. 

Minn—Kafka v. O'Malley, 22 N.W. 
2d 845, 221 Minn. 490. 

Mo—St. Charles Sav. Bank v. Den- 
ker. 205 SW 208, 276 Mo. 607. 

Oertel v. John D, Streett & Co, 
App., 286 S.W.2d 87—Russell v 
Union Elec. Co. of Mo., 191 S.W. 
2d 278, 238 Mo.App. 1074—Crab¬ 
tree V. Bankers Life Ins. Co. of 
Des Moines, Iowa, 128 S.W.2d 1089. 
233 Mo.App. 1067—O'Connell v. 
Dockery, App., 102 S.W.2d 748. 

Mont.—State ex rel. Wentworth v. 
Baker, 63 P.2d 440, 101 Mont. 226. 

NM.—Munro v. City of Albuquerque, 
150 P2d 733. 48 N.M. 306 

N.Y.—Nesbitt v Marton, 213 N.Y.S. 
211, 126 Mlsc. 203. 

Okl.—Gilchrist v. Lowry, 169 P 2d 
261, 195 Okl. 637—Nowata Oil Syn¬ 
dicate V. Commercial Nat. Bank, 
276 P. 723. 136 Okl. 123—Hawkins 
V. Ferguson, 268 P. 727, 131 Okl. 
277—American Nat. Bank of Okla¬ 
homa City V. Ardmorelte Pub Co., 
263 P. 81. 123 Okl. 226—Naill v. 


Order of United Commercial Trav¬ 
elers of America, 229 P. 838, 103 
Okl. 179—^Muskogee Refining Co. v. 
Waters-Plerce Oil Co., 216 P. 766, 
89 Okl. 279. 

R. I.—Perry v. New England Transp. 
Co., 46 A.2d 481, 71 R I. 362. 

S. D — OorptiB JurlB Seouadom cited in 
State ex rel. Rice v. Cozad, 16 N. 
W.2d 484. 486, 70 S D. 193. 

Tex.—Hopson v. Gulf Oil Corp., 237 
S.W.2d 362, 160 Tex. 1. 

Utah.—Fuller v. Favorite Theaters 
Co. of Salt Lake, 230 P.2d 335, 119 
Utah 670. 

Vt.—^Valenti v. Imperial Assur. Co., 
176 A. 413, 107 Vt. 66. 

Wash.—Burt v. Heikkala, 266 P.2d 
280. 44 Wash.2d 62—Latimer v. 

Western Machinery Exchange, 241 
P.2d 923, 40 Wash 2d 156, reheard 
269 P.2d 623, 42 Wash 2d 756— 
Senior Citizens League v. Depart¬ 
ment of Social Sec. of Wash., 228 
P.2d 478, 38 Wash 2d 142. 

Wls.—Johnson v. Green Bay Pack¬ 
ers, 74 N.W.2d 784. 272 Wls. 149— 
Pargeter v. Chicago & N. W. R. Co., 
60 N.W.2d 81, 264 Wls. 250—Mus- 
coda State Bank v. Kolar. 203 N.W 
916, 187 Wls 39. 

4 C.J. p 696 note 6. 

Ooparty of appellee 
A coparty of an appellee made an 
obligee In the bonds filed by appel¬ 
lants by reason thereof has the right 
to appear In the appellate court by a 
brief and insist upon an affirmance 
of the judgment in favor of appellee 
where that Is the only part of the 
Judgment before the court. 

Tex—Luckel v. Barnsdall Oil Co., 
Civ.App., 74 S.W 2d 127, affirmed 
Barnsdall Oil Co. v Hubbard, 109 
S.W.2d 960, 130 Tex. 476. 
Xnvaflloienoy of complaint 

Defendant, who did not appeal 
from an order denying his motion to 
dismiss the complaint as not stating 
a cause of action, has been held not 
precluded from raising the question 
of the sufficiency of the complaint 
on appeal. 

N.Y.—Columbian Nat. Life Ins. Co. 
V. Hlrsch, 272 N Y.S. 94. 242 App. 
Dlv. 633, affirmed 196 N.E. 602, 267 
NY. 606. reargument denied 198 N. 
E. 397, 268 N.Y. 646 

Order grantiag new trW 

(1) On appeal from order granting 
new trial, appellee may urge every 
ground and exception in the record 
entitling him to new trial, notwith¬ 
standing failure to prosecute cross 
appeal. 

Ill—Polischuk V. Vaughan. 23 NE 2d 
398, 303 Ill App, 98—McNulty v. 
Hotel Sherman Co., 280 Ill.App. 
325. 

(2) On defendant's appeal from or¬ 
der granting plaintiff a new trial 
after verdict was returned for de¬ 
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fendant, plaintiff was privileged to 
assert error In admission of evidence 
and in the giving of each and every 
instruction on behalf of defendant 
Mo.—^Flint V, Loew's St. Louis Real¬ 
ty & Amusement Corp., 126 S.W 
2d 193, 344 Mo. 310. 

(3) On appeal by plaintiff in per¬ 
sonal injury action from order of trial 
court granting new trial after ver¬ 
dict for plaintiff, defendant would be 
entitled to urge in support of rul¬ 
ing grounds for new trial not con¬ 
sidered sufficient by trial court. 
Iowa.—Pappas v Evans, 48 N.W.2d 

298, 242 Iowa 804. 

(4) Where trial court granted de¬ 
fendant's motion for Judgment not¬ 
withstanding verdict for plaintiff and 
also granted defendant’s motion for 
new trial, on ground of newly dis¬ 
covered evidence, but denied motion 
for new trial on ground of alleged 
misconduct of plaintiff’s attorney in 
argument to Jury, defendant was en¬ 
titled to raise question whether trial 
court erred In declining to grant 
new trial, on ground of alleged mis¬ 
conduct of plaintiff’s attorney, even 
though defendant did not cros.s-ap- 
peal, since, If trial court’s ruling in 
granting a new trial was correct on 
any ground It would be sustained on 
appeal. 

Wash—MeUne v. Fuqua, 253 P.2d 
632, 42 Wash 2d 66, opinion ad¬ 
hered to 267 P.2d 636, 42 Wash.2d 
C5. 

ReinstatemMit of verdict 

The presentation by plaintiff, on 
defendant's appeal from judgment In 
favor of the plaintiff in malpractice 
action for pain and suffering, of 
question whether verdict should be 
reinstated in amount returned by Ju¬ 
ry befoie reduction, did not require 
the formality of a cross-appeal by 
plaintiff. 

Wash—Peddlcord v. Lieser, 105 P.2d 
6, 6 Wash 2d 190. 

Particular objection to oonetitution- 
allty 

The failure to urge particular ob¬ 
jection to constitutionality of stat¬ 
ute in trial court did not preclude 
presentation of that objection by ap¬ 
pellee on appeal. 

Ill.—People ex rel. Jendrick v. All- 
man, 71 N.E.2d 44, 396 Ill. 35. 

Jurisdiction 

(1) On appeal by plaintiffs from a 
Judgment of nonsuit and dismissal 
on the merits, court of appeals was 
required to affirm Judgment on 
ground that circuit court had no Ju¬ 
risdiction of defendant, if that fact 
should appear, notwithstanding de¬ 
fendant did 'not appeal from action 
of circuit court In overruling his 
plea in abatement on ground that 
court had no Jurisdiction. 



5 CJ.S. 

withstanding the errors committed against him at 
the trial,and, without a cross appeal, he may urge 
in support of the order or judgment under review 
any sound reason for affirmance, even though it is 
not the one assigned by the trial judge for his de- 
cision.i®-® 
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Some courts hold, however, that defendant appel¬ 
lee cannot ask that a judgment on a jury verdict in 
his favor be sustained because of error in refusing 
his motion for a nonsuit,^'^ and that appellee may 
not sustain his judgment by urging questions not 
raised or errors not objected or excepted to below^^ 


Mo.—Crabtree v. BaDkers Life Ins. 
Co. of Dee Moines, Iowa, 128 S.W. 
2d 1089, 233 Mo.App. 1067. 

(2) On plaintiff's appeal from 
judgment of no cause of action, ju¬ 
risdictional question was properly be¬ 
fore supreme court, even though 
defendant did not appeal from denial 
of his motion to quash service of 
process, where trial court held in its 
final opinion that party served with 
process was not an agent, officer, or 
employee of defendant foreign corpo¬ 
ration so as to make defendant amen¬ 
able to process within the state. 
Mich.—Carolin Mfg. Corp. v. George 
R May. Inc., 20 N.W.2d 283. 312 
Mich. 487. 

Zn. Sonth Carolina 

(1) Respondent's exceptions will 
not be considered if he failed to give 
notice that he desired to sustain the 
judgment on grounds other than 
those upon which it was rested by 
the trial court. 

SC—-Swift & Co V Sullivan, 147 S. 

E 315, 149 SC. 424. 

4 C J p 696 note 6 [a]. 

(2) Grounds offered by respondent 
for sustaining judgment would not 
be considered, where it did not ap¬ 
pear from record that respondent ex¬ 
cepted to, or appealed from, rulings 
touching matters referred to 

SC—Green v. City of Renncttsvllle, 
15 SE.2d 334, 197 SC. 313—liyder 
V Metropolitan Life Ins Co., 190 
S E 239, 183 S.C. 98. 

(3) In manufacturer’s action 
against retailer for sale price of 
radios, wherein retailer counterclaim¬ 
ed for breach of contract, manufac¬ 
turer appealed from verdict In favor 
of retailer on counterclaim and re¬ 
tailer presented grounds for affirm¬ 
ance but did not appeal from ver¬ 
dict in favor of manufacturer on the 
claim for sale price, reviewing court 
could not consider a ground for af¬ 
firmance that was not responsive to 
any allegation in the counterclaim, 
even though It might have been re¬ 
sponsive to allegations of affirmative 
defense to the original claim. 

B C —Continental Radio & Television 
Corp. V. Furman. 8 S.E.2d 902, 193 
S.C. 367. 

16. Idaho.—^Fortner v. Cornell, 163 
P.2d 299, 66 Idaho 612. 

Iowa—Lautenbach v. Meredith. 35 
N.W.2d 870, 240 Iowa 166-—Beach 
V. City of Des Moines, 26 N.W,2d 
81. 238 Iowa 312—Wolf v Lutheran 
Mut. Life Ins. Co., 18 N.W.2d 804, 
6 C.J.S.—B4 


236 Iowa 334—Shaw v. Addison, 18 
N.W2d 796. 236 Iowa 720—State 
V. Consolidated Independent School 
Dist. of Palo. 176 N.W. 976. 188 
Iowa 959—Taylor v. Independent 
School Dist. of Earlham. 164 N.W. 
878. 181 Iowa 544. 

Mo—St Charles Sav. Bank v. Den- 
ker, 206 S W. 208, 276 Mo. 607. 

Jacoby v. New York Life Ins. 
Co., App., 77 SW.2d 840—Tate v. 
Farmers' Exchange Bank of Chula, 
App.. 37 S.W.2d 992. 

Nev —In re Parrott’s Estate, 203 P. 
268. 46 Nev. 318. 

Okl.—Gourley v. Northwestern Nat. 
Life Ins. Co. 220 P. 645, 94 Okl. 
46 

Wash —Truck Ins. Exchange v 
Hanson, 264 P 2d 494, 42 Wash 2d 
256—Trudeau v. Pacific States Box 
& Basket Co., 148 P 2d 463, 20 
Wash.2d 661—^Wilkins Ditch Co. v 
Drake. 197 P. 769, 115 Wash. 603 
4 C J p 696 note 7. 

Making Jndgrment right 
An appellee may have the appel¬ 
late court determine whether any 
error was committed against him if 
correcting such error will make the 
Judgment below a right judgment. 
Iowa—Eisentrager v. Great North¬ 
ern Ry. Co., 160 N.W. 811, 178 Iowa 
713, L.R A1917B 1245. 

Dismissal of aotloa 

On plaintiff’s appeal from a Judg¬ 
ment for defendant in a petitory ac¬ 
tion, defendant, although not appeal¬ 
ing, is entitled to dismissal of the 
action on the ground that the court 
erred In overruling appellee’s excep¬ 
tion of no cause of action. 

La—Brown v. Garner, App., 157 So. 
136. 

Snstaining lower appellate ooixrt 

"In a proceeding in this [supreme] 
court, whereby it is sought to reverse 
the judgment of the Court of Appeals 
on specific assignments of error, de¬ 
fendant in error having brought into 
the record other prejudicial errors, 
has a right to present and urge them 
to the extent that although this court 
may find that the Court of Appeals 
erred in a certain particular in re¬ 
versing the trial court, it was cor¬ 
rect in Its judgment because of the 
fact that the record on its face re¬ 
vealed other reversible error.” 

Ohio—Clark v. Stewart, 185 N.E. 71, 
72, 126 Ohio St. 268. 

16.5 III.—Barrett v. City of Chicago. 

136 NE.2d 564, 11 lll.App 2d 146. 
Minn.—Olson v Buskey, 19 N.W,2d 
67, 220 Minn. 16 j—D roege v. Brock- 
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meyer. 7 N.W 2d B38. 214 Minn. 
182—Penn Anthracite Mining Co. 
v. Clarkson Securities Co., 287 N.W. 
15, 205 Minn. 617. 

Tex—Vanover v. Ilcnwood, 150 S. 

W 2d 785. 136 Tex 348. 

Wash—State ex rel. Public Utility 
Dist. No. 1 of Pend Oreille Coun¬ 
ty V Schwab, 246 P.2d 1081, 40 
Wash 2d 814. 

17. S.C—Sadler v. Pure Oil Co., 178 
SE. 640. 172 SC 220. 

18. Ala.—Frick Co v Monroe, 128 
So. 260, 23 Ala App 244, certio¬ 
rari denied and opinion corrected 
123 So. 262, 220 Ala. 1. 

Ariz—Maricopa County v. Corpora¬ 
tion Commission of Ariz., 289 P.2d 

183, 79 Ariz 807. 

Ill.—In re Leichtenberg’s Estate, 131 
N.E.2d 487, 7 I11.2d 545. 

Iowa.—Lautenbach v. Meredith, 35 
N.W 2d 870, 240 lown 166—Miller 

V. Wool.sey, 35 N.W.2d 684, 240 
Iowa 450—Simmermaker v. Inter¬ 
national Harvester Co, 298 N.W. 
911, 230 Iowa 843. 

Mich—Peckinpaugh v. H W. Noble 
& Co., 213 N.W. 859, 238 Mich. 464, 
58 A.L.R. 941. 

Miss—Smith V. Salmen Brick & 
Lumber Co., 118 So. 179, 161 Miss. 
329. 

Mo—Savage v Union Electric Light 
& Power Co., App., 86 S.W 2d 97 
—Glenn v. Thompson, App, 45 S. 

W. 2d 948—Texas Co v. Watson, 
App, 3 S.W.2d 251—Sikes v. Riga, 
297 S.W. 727, 221 Mo.App. 152. 

N.M.—Southern Union Gas Co. v. 
Cantrell, 241 P.2d 1209, 60 N M. 

184. 

Tex —Southwestern Life Ins Co v. 
Powers, 122 S.W.2d 1066, 132 Tex. 
460. 

Texas & N O Ry. Co. v. Tiner, 
Civ App., 262 SW.2d 769, error re¬ 
fused no revtrslble error—Hard- 
wicke V. Trinity Universal Ins. Co., 
Civ App., 89 S W.2d 600, error dis¬ 
missed. 

Utah.—Fuller v. Favorite Theaters 
Co. of Salt Lake, 230 P 2d 336, 
119 Utah 670. 

Beoord not warraatlng offlrmaaoa 

(1) An erroneous judgment on a 
Jury verdict in favor of appellee can- 
nut be sustained for error of the 
court to direct a verdict In appellee’s 
favor where the pleadings and evi¬ 
dence admitted without objection did 
not authorize such directed verdict 
Tex —Bell V. Oliphant, Clv.App., 45 
S.W.2d 334. 
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or on insufficient specification of error.^® So a 
party in whose favor an erroneous judgment has 
been rendered cannot sustain it on the ground that 
the judgment would have been correct if the court 
had not erroneously admitted testimony when, if the 
testimony had been excluded, the opposite party 
would have had the right to render such testimony 
admissible by amending the pleadings.®® Appellee 
is not deprived of relying on errors committed 
against him by interlocutory orders from which it 
could not appeal nor is a cross appeal necessary to 
save errors against him when the final judgment 
placed no obligation on him.®i 

Where the judgment is affirmed, respondent’s ex¬ 
ceptions need not be considered.®® 

(4) In Actions for Accounting 

The right of a party seeking an accounting to assign 
errors on his adversary’s appeal has been both recognized 
and denied. 

Some authorities hold that a party to an action 
seeking an accounting may assign errors on his 
adversary’s appeal,®® while others hold that there 
is no such right, unless given by the statute or rule 
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of practice, except in chancery cases where a broad 
appeal is taken.®^ 

(5) Urging Error against Coappellee or Co¬ 
defendant in Error 

An appelleo or codefendant In error may not allege 
error against his coappellee or codefendant In error In the 
absence of a separate appeal or writ. 

An appellee or defendant in error will not be 
heard to assign errors against his coappellee or co¬ 
de fendant in error unless he has prosecuted a sep¬ 
arate appeal or a writ of error for that express pur¬ 
pose.®® 

b. In Suits in Eauity 

Some authorities hold that, In the absence of a cross 
appeal, error In a decree In equity prejudicial to the ap¬ 
pellee must be disregarded. 

Some authorities hold that an appeal in equity 
opens the whole case for the consideration of the 
appellate court, and that a cross appeal is not es¬ 
sential to entitle an appellee to a reversal or a mod¬ 
ification of a decree which contains errors prejudi¬ 
cial to his rights.®® The appellate court may con¬ 
sider errors in, or improperly included portions of, 


(2) In an appeal from a Judgment 
sustaining a demurrer in an action 
to restrain execution proceedings 
against land of plaintiff under a Judg¬ 
ment against another, a contention 
that the deed, under which plaintiff 
claims refers to land other than that 
on which execution was levied, Is not 
available to appellee whose demurrer 
admits that the land was the same 
Tenn.—Wright v. Black, 17 S W 2d 
917, 169 Tenn. 264, 66 A.L.R. 367. 

19. Mo.—Adams v. Kansas City 
Southern Ry. Co., 83 S.W.2d 913. 
quashed on other grounds, State 
ex rel. Kansas City Southern Ry 
Co. V. Shain, 106 S.W.2d 916, 340 
Mo. 1196. 

20. Miss.—Watkins v. Jackson & E. 
R. Co., 115 So. 897, 149 Miss. 766. 

21. Ky —Clark v. Wells-Elkhorn 

Coal Co., 284 S.W. 91, 216 Ky. 128 

22. R.I.—Nichols V. Henry W. Ma¬ 
son & Co , 117 A. 99. 

23. Fla.—Foster v. Ambler, 6 So. 
263, 24 Fla. 619. 

N.T.—Cox V. Schermerhorn, 18 Hun 
16, overruling Ross v., Ross, 6 Hun 

80, and Collins v. Hoxie, 9 Paige 

81. 

4 C.J. p 696 note 8 [b]. 

VadsTvalnatlon 

On appeal from settlement of part¬ 
nership accounts by commissioner, 
appellate court would not consider, 
in absence of cross appeal, underval¬ 
uation by commissioner of partner¬ 
ship stock and appliances which ap¬ 
pellant had removed and retained. 


Ky.—Lockridge v. Fulkerson, 100 S. 
W.2d 816, 267 Ky. 70. 

24. Mass.—Gray v. Chase, 68 N.E. 
676, 184 Mass. 444. 

4 C.J. p 696 note 8 [a]. 

25. Ky.—Morganfleld Nat Bank v. 
Union County Bank & Trust Co, 
248 S.W. 846, 198 Ky. 280. 

La.—Consolidated Companies v. Haas 
Land Co., 163 So. 6, 179 La. 19. 

Walters v. Reliance Industrial 
Life Ins. Co., App., 180 So 880. 
Minn,—-Dehnhoff v. Heinen, 278 N.W. 
351, 202 Minn. 296. 

Mo.—Ross V. First Presbyterian 
Church of Stockton, 197 S.W. 561, 
272 Mo. 96. 

Okl.—Leidig v. Hoopes, 288 P.2d 402. 
Tex.—Cadwell v. Dabney, Clv.App., 
208 S.W.2d 127, error refused no 
reversible error—Sherman v. Stein, 
Civ.App., 173 S.W.2d 732, error re¬ 
fused—Eggleston v. Primrose Pe¬ 
troleum Co., Civ.App., 47 S.W. 2d 
369—Maryland Casualty Co. v. Wil- 
lig, Civ.App., 10 S.W.2d 415—Stew¬ 
art V. Tolar & Daniel, Civ.App., 
260 S.W. 274—Slaughter v. Mor¬ 
ton, Civ.App., 195 S.W. 897, error 
refused 

4 C.J. p 696 note 9. 

Separate action 

Where plaintiff sued owners and 
their two sureties for building ma¬ 
terials, and recovered Judgment 
against the owners and one surety 
company, the Judgment debtors, cross 
appealing from the Judgment, may 
not begin suit against the other sure¬ 
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ty by assigning error in the supreme 
court. 

Iowa—Mason City Brick & Tile Co 

V. Lamson, 180 N W. 314, 190 Iowa 
365, followed in Heil Co. v Lam¬ 
son, 180 N.W. 321, and Wisconsin 
Iron & Wire Works v. Dunphy- 
Fridstein, 180 N.W. 321. 

26. Fla.—Hollywood, Inc, v. Clark, 
16 So.2d 176, 163 Fla 601--Ocala 
Fdy, etc, Works v. Lester, 38 So 
66, 49 Fla. 347. 

Okl.—In re Martin’s Estate, 80 P.2d 
661, 183 Okl. 177. 

Tenn—Earner v. Boggiano, 222 S.W 
2d 672, 32 Tenn.App 361—Nance, 
Inc. v. Winebarger, 222 S.W.2d 231, 
82 Tenn.App. 229—Williams v 
Cravens, 191 S.W.2d 942, 28 Tenn 
App. 641—Steinberg v. Cox, 144 S 

W. 2d 12, 24 Tenn.App. 340—Uentral 
Nat. Bank v. Willis, 8 Tenn.App. 
204. 

4 C.J. p 697 note 10. 

Nature of olalm la laterpleador 

On complainant’s appeal from a 
decree dismissing his bill of inter¬ 
pleader on motion of one of the re¬ 
spondents, the nature of the claim of 
the other respondent who opposed 
the dismissal must be considered, 
since it is essential to Interpleader 
that the claims be of the same nature 
and character, and that respondent 
can be heard as to the nature and 
validity of his claim, although he 
could not appeal from the decree. 
R.I.—^Boss v. Lederer Realty Cor¬ 
poration, 112 A. 803, 43 R.I. 371. 
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a decree,26.5 and may notice and correct any evi¬ 
dent error prejudicial to minor respondents even 
though they do not appeal.26.lo Nq cross appeal is 
essential to the allowance of errors adverse to the 
respondent when they approximately balance errors 
in computations made favorable to the appellant,26.16 
and if the trial court disallowed certain items which 
should have been allowed or allowed other items 
which should have been disallowed, the court may 


readjust the entire matter.26.30 The appellee need 
not take a cross appeal in order to urge, in support 
of the relief afforded him below, reasons other than 
those adopted by or those rejected by the lower 

court.26-26 

Other authorities hold that, in the absence of a 
cross appeal, error in the decree prejudicial to ap¬ 
pellee must be disregarded.27 Under a statute rc- 


26.5 Ill.—^Warner v. Kine, 85 N.E.2d 
196. 337 Ill.App. 99. 

Ky.—Rose v. Martin, 220 S.W.2d 385, 
310 Ky. 193 

26.10 Wash—Seattle First Nat. 

Bank v. Crosby. 264 P 2d 732. 42 
Wash.2d 234—In re Deming’s 
Guardianship, 73 r.2d 764, 192 

Wash. 190. 

26.15 Or.—Duncan v. Bar tie, 216 P. 
2d 1005, 188 Or. 461—Abrams v. 
Rushligrht, 69 P.2d 1063, 157 Or. 
53. Ill A.L.R. 1292. 

26.20 Or.—Mar.shall v. Frazier, 80 P. 
2d 42, 169 Or 491. rehearing denied 
81 P.2d 132, 159 Or. 491. 

26.25 Mich —Mcnendez v. City of 
Detroit, 60 N.W.2d 319, 337 Mich 
476 

Capacity to sne 

Where trial court, after holding 
that plaintiffs were not proper par¬ 
ties plaintiff and were not entitled to 
maintain suit for injunction, con.sid- 
ered the case on merits and deter¬ 
mined case in favor of defendants, 
fact that defendants did not cross 
appeal did not preclude defendants, 
on appeal by plaintiff, from question¬ 
ing plaintiffs’ capacity to sue. 

Mich—Menendez v. City of Detroit, 
supra. 

27. Ala—State v. Southland Hatch¬ 
ery, 45 So 2d 302, 253 Ala. 449— 
Lindsey v Standard Acc Ins Co, 
173 So. 53, 233 Ala. 671—Ex parte 
Lacy, 168 So. 554, 232 Ala. 625. 
Ark —Eureka Sales Co. v. Ward, 290 

5 W 2d 434—Lawson v. State, 288 

S.W.2d 685—^Zellner v. Wargo, 218 
SW2d 377, 214 Ark 833—Peace 
V. Tippett, 114 S W 2d 461. 195 

Ark. 799—Corder v. Norsworthy, 

109 S.W.2d 136, 194 Ark. 664— 

Barboro v. Boyle, 178 S.W. 378, 
119 Ark. 377. 

Cal—Kofsky v. Smart & Final Iris 
Go.. 281 P.2d 6, 131 CA.2d 630— 
Upton V. Gould, 149 P 2d 731, 64 
C.A.2d 814. 

HI.—Schmitt v. Heinz, 125 N E 2d 467, 

6 I11.2d 373—Shedd v. Alexander, 

110 N.E. 327, 270 Ill. 117. 
Chertow v. Cohen, 98 N E.2d 790, 

343 Ill.App. 270—Hummel v. Card- 
well, 55 N.E.2d 881, 323 Ill.App 
440, affirmed in part and reversed 
in part on other grounds 62 N.E.2d 
433, 390 111. 526, certiorari denied 
66 S.Ct. 819, three cases, 327 U.S. 


793, 90 LEd. 1020, rehearing de¬ 
nied 66 S.Ct. 898, three cases, 327 

U. S. 819, 90 L.Ed. 1041—Schmitt v. 
Wright, 46 N.E.2d 184, 317 Ill.App 
384—Marks v Pope, 7 N.E 2d 481, 
289 Ill App. 658, reversed on other 
grounds 19 N.E 2d 616, 370 Ill. 697. 
127 ALR. 186. 

Iowa— Corpus Juris Beonadum cited 

In Robbins v. Beatty, 67 N.W.2d 
12, 19. 246 Iowa 80—Scott v. City 
of Waterloo. 274 N.W. 897, 223 
Iowa 1169—Greenleaf v. Bates, 271 
NW. 614, 223 Iowa 274—Brufsche 

V. Incorporated Town of Coon Rap¬ 
ids, 264 N W 696, 220 Iowa 1296— 
Breza v. Federal Cattle Loan Soc., 
206 NW 206, 200 Iowa 607. 

Ky—Payne v Hazard Coca Cola 
Bottling Works, 294 S.W.2d 622— 
Moore v. Gaines, 213 S.W 2d 990, 
308 Ky. 223—Miller v. Richards, 
205 S W.2d 308, 306 Ky. 624— 

International Harvester Co v. Dy¬ 
er’s Adm’r, 178 S W 2d 966, 297 Ky. 
66—Poetter v. Poetter, 126 S.W.2d 
1119, 277 Ky 662—Patrick Henry 
Council No. 180, United American 
Mechanics v Ci.sco, 116 S.W 2d 336, 
273 Ky 285—Harding v. Kentucky 
Title Trust Co. 108 S.W.2d 639, 
269 Ky. 622, certiorari denied 68 S 
Ct. 622, 303 U.S 636, 82 L Ed 1096 
—Dowdy V. City of Mayfield, 281 
S W. 486, 213 Ky. 460—Mounts v 
Charles. 219 S W. 184, 187 Ky. 421 

La—Miller v. Murphy, 174 So. 272, 
187 La 230. 

Md—Sprecher v. Sprecher, 110 A 2d 
609, 205 Md. 613—Nowell v. Lar- 
rlmore, 109 A.2d 747, 205 Md 613— 
Belote V. Drown, 65 A.2d 910, 193 
Md. 114—Schneider v. Menaquale, 
49 A 2d 330, 187 Md. 202—Ham¬ 
mond V. Piper, 44 A.2d 756, 186 
Md. 314—Mugford v. Mayor and 
City Council of Baltimore, 44 A.2d 
746, 185 Md 266, 162 A.L.H. 1101 
—Frey v. McGaw, 96 A. 960, 127 
Md. 23, L.RA.1D16D 113. 

Mass.—C. J. Hogan, Inc. v. Atlantic 
Corp., 124 NE.2d 906, 332 Mass. 
322—Turgeon v. Turgeon, 113 N.E. 
2d 821, 330 Mass. 402—Brown v. 
Grecnlow, 111 N.E.2d 744, 330 Mass 
88—Ramos v. Mello, 103 N E 2d 
709, 328 Mass. 320—Sinman v. Mez- 
off, 98 N.E.2d 263, 327 Mass. 285— 
Collins V. Curtin, 89 N.E.2d 211, 
326 Mass. 123—Schneider v. Ar¬ 
mour & Co., 80 N.E.2d 34, 323 Mass. 
28—^Welsch v. Palumbo, 73 N.E 2d I 
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844. 321 Mass. 399—Bickford v. 
Dillon. 71 N.E.2d 611, 321 Mass. 
82—Flower v. Town of Billerica, 
68 NE2d 697, 320 Mass 193— 

Greenaway’s Case, 65 NE.2d 16^ 
319 Mass 121—Coopersteln v. Bo- 
gas. 58 N.E.2d 131, 317 Mass 341— 
Whitney v. Whitney, 65 N.E.2d 601, 
316 Mass 367—Eastman Heat Con¬ 
trol Corporation v. Eastman, 65. 
N.E 2d 460, 316 Mass. 378—Thomas 
E Hogan, Inc., v. Berman. 37 N.E. 
2d 742, 310 Mass. 269—Ogens v. 
Northern Industrial Chemical Co., 
24 NE2d 1. 304 Mass 401, 126 A. 
LR. 280—Gross-Logo Des Doutsch- 
en Ordons Der Harugari Des 
Staates Massachusetts v Cusson, 
17 N.E 2d 316. 301 Mass. 332— 
Powers Regulator Co. v. L W. Tay¬ 
lor & Co, 114 NE. 356. 226 Mass. 
292—Noyes v. Bragg, 107 N.E. 669, 
220 Mass 106 

Mich.—Sabbe v. Wayne County, 33 
N.W.2d 921, 322 Mich 501—Hacker 
V. Hacker, 283 N W. 639. 287 Mich. 
436—Kellogg v. Kellogg Toasted 
Corn Flake Co, 180 N.W. 397, 212 
Mich. 95. 

Miss—Bryant v. Hutto, 90 So 2d 187 
—Burt v. Roberts, 65 So 2d 164, 212- 
Miss 676—Duncan v. Mars, 44 So. 
2d 629. 

Mo—Smith V. Holdoway Const. Co., 
129 SW2d 891, 341 Mo 862. 

Thornhill v. Herdt, App, 130 S. 
W 2d 175—In re Carlin’s Estate, 
47 SW2d 213, 226 Mo App. 622. 

Neb—Jack v. Teogardeii, 37 N.W.2d 
387, 151 Nob 309 

NJ—Bond V. Bond, 114 A.2d 725, 86 
N J.Super. 16. 

N.Y.—Daley v. Stlckel, 153 N.Y.S.2d 
886, 2 A D 2d 287, appeal denied 154 
N.Y.S.2d 1009, 2 A.D.2d 821—Peo¬ 
ple V. Monthly Inccjme Shares, 31 
N.Y.S.2d 627, 263 App.Dlv. 832. 

Ohio—Dudek v. United Mine Workers 
of America, 130 N.E.2d 700, 164 
Ohio St. 227. 

Stanze v. Meier, App., 44 N.B.2d 
360—Edwards v. Monnlng, 27 N. 
E.2d 166, 63 Ohio App 449, affirmed 
28 N.E 2d 627, 137 Ohio St. 268. 

Or—Nelson v. Hampton, 294 P.2di 
329, 206 Or. 673—Kelite Products 
V. Brandt, 294 P.2d 320, 206 Or. 
636—Dickinson v. Fletcher, 182 P. 
2d 371, 181 Or. »16—Lindley v. Hy¬ 
land, 144 P.2d 296, 178 Or. 93— 
Marshall v. Frazier. 80 P.2d 42, 
169 Or. 4.91. rehearing denied 81 
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quiring the appellate court to render such decree as 
•equity may require in favor of any complainant, 
the court is not required to affirm a decree dis¬ 
missing a bill because of misjoinder of parties as 

complainants.28 

Plaintiff, recovering and defending a decree, can¬ 
not, on defendant's appeal, urge that the matter 
was not cognizable in equity, that being a matter 


6 C.J.S. 

for objection on the part of appellant.** 

§ 1499. Persons Not Parties in Appellate 
Court 

Ordinarily a peraon not a party In tha appellate court 
le not entitled to allege error. 

A person who has not appealed or brought er¬ 
ror and who is not a party in the appellate court 
has no standing to allege error,30 and can derive 


P.2d 132, 169 Or. 491—Dellwo v. 1 
Edwards. 144 P. 441, 78 Or. 316 I 
Pa.—Burkus v. Henshall, 126 A.2d 
722, 386 Pa. 478. 

R.I—Boulanger v. Hebert, 192 A. 220, 
58 H.I. 213. 

Utah —Ludlow v. Colorado Animal 
By-Products Co., 187 P.2d 847, 104 
Utah 221. 

Va—Merchants & Planters Bank v. 
Forney, 31 S E 2d 340. 183 Va, 83— 
Starring v. Kemp, 188 S.E. 174, 167 
Va. 429, rehearing denied 190 S E. 
163, 167 Va 429. 

Wash—^Waagen v. Oerde, 219 P.2d 
695, 36 Wash.2d 563. 

4 C.J. p G97 note 11. 

Bzletence of nnlsanoe 

On appeal from a Judgment en¬ 
joining use of premises in a residen¬ 
tial area as a stockyards and for the 
slaughtering of animals thereon, a | 
cross appeal by plaintiffs was not a 
prerequisite to consideration by su¬ 
preme court of the issue whether 
such use of premises constituted a 
nuisance, although trial court did not 
by use of the word “nuisance" ex¬ 
pressly find that one existed. 

Neb.—Sarralllon v. Stevenson, 43 N, 
W.2d 609, 163 Neb. 182, 18 A.L.R. 
2d 1026. 

28. Ala.—Bracken v. Roberson, 124 
So. 237, 220 Ala. 162. 

89. Iowa.—Logan v. Davis, 180 N.W. 
184, 190 Iowa 278. 

30. Ala.—Little v. People's Bank of 
Mobile. 96 So. 763, 209 Ala. 620. 

Northington v. Priddy, 162 So. 
408, 26 Ala App. 476. 

Ariz—Holdren v. Peterson, 82 P.2d 
1095. 62 Ariz. 429—Strahan v. 

Haynes, 262 P. 995, 33 Ariz. 128. 
Ark.—Dent v. Adkisson, 167 S.W.2d 
16, 203 Ark, 176—Wasson v. Lll- 
lard, 74 S.W.2d 637, 189 Ark. 646. 
Cal.—Phillips v. Phillips, 264 P,2d 
926, 41 C 2d 869—Henigson v. Bank 
of America Nat, Trust & Sav. Ass'n, 
196 P.2d 777, 32 C.2d 240—Salter 
V. Ulrich. 138 P.2d 7, 22 C.2d 263, 
146 A.L R. 1344. 

Cumberpatch v. Nolan, 270 P.2d 
640, 125 C.A.2d 206, rehearing de¬ 
nied 271 P.2d 519, 125 C.A.2d 206— 
Chavez v. Scully, 216 P. 46, 62 C.A. 
6 . 

111.—Stubblefield v. Peoples Bank of 
Bloomington, 94 NE 2d 127, 406 Ill. 
374—People ex rel. Altorfer v. City 
of Peoria, 39 N.E.2d 42, 876 Ill. 672. 


Huch v. Wickershelm, 44 N.E.2d 
338. 316 III App. 155. 

Ind.—Gedney & Sons v. Tinner, 183 
N.E. 886, 96 Ind.App. 644. 

Iowa.—Boltlnghouse v. Arnold, 174 
N.W. 663—Hileman & Gindt v. 
Faus, 168 N.W. 697, 178 Iowa 644. 

Kan—Reed v. Mai. 231 P.2d 227, 171 
Kan. 169. 

Ky.—Coy v. Griesenbroker, 174 S.W 
2d 400. 296 Ky. 329—Caudill v. 
Trimble's Adm’r, 117 S W 2d 993, 
273 Ky. 793—Milner v. Gibson. 61 
S.W.2d 273, 249 Ky. 694. 

La—^Abunza v. Olivier, 88 So.2d 815, 
230 La 446—Daly v Opelousas Ins 
Agency, 168 So. 631, 181 La. 89— 
J. Watts Kearny & Sons v. Perry, 

141 So. 13, 174 La. 411—Screen 
V. Trainer, 133 So. 369, 172 La. 61 
—Kansas City, S. & G Terminal 
Co. V. Interurban Motor Transp 
Co, 96 So 268, 152 La. 1093. 

Tillman v. Public Belt R. R. Com¬ 
mission for City of New Orleans, 
App., 42 So.2d 888—Lervick v 
White Top Cabs. App, 10 So.2d 67 
—National Pumps Corp. v. Brun- 
Ing, App., 1 So.2d 320, amended on 
other grounds 4 So.2d 244—^Althans 
V. Toye Bros Yellow Cab Co., App, 
191 So. 717—Wise v. Smith, App., 
186 So. 867—Merritt v E L. Bruce 
Co, App., 166 So. 196—Prudential 
Ins. Co. of America v. Dunckel- 
man’s Estate, App., 149 So. 169— 
Green v. Hawkins & Antoon, App., 

142 So. 742, modified on other 
grounds 144 So. 271—Madison Lum¬ 
ber Co. V. Rossi, 137 So 221, 18 
La.App. 461—Davidson v. Baker 
Fuel Oil Burner Co., 134 So. 108, 
16 La.App 339—Fowler Commis¬ 
sion Co. V. E. J. Deas & Co, 127 
So. 456, 18 La App. 141—Higgins 
V. Most Worshipful St. John’s 
Grand Lodge, A. F. & A. M., 7 La. 
App. 494. 

Md.—France v. Safe Deposit & Trust 
Co, of Baltimore, 4 A.2d 717, 176 
Md. 306—Oorpus Juris oltsd in 
Harrison v. Robinette, 173 A. 60, 
65, 167 Md. 7». 

Mass.—Rosen v Somerset, 107 N.E. 
2d 303, 829 Mass. 260—Broderick 
V. Broderick, 91 N.E.2d 772, 325 
Mass. 679—Barnett v. Greenfield, 
1 N.E.2d 11, 294 Mass. 148. 

Mich.—Detroit L|lfe Ins. Co. v. Lln- 
senmier, 217 N.W. 919, 241 Mich. 
608. 


Minn.—In re Hencke'a Estate, 4 N. 
W.2d 363, 212 Minn. 407. 

Miss.—Consumers Veneer Co. v. 
Chestnut, 49 So.2d 734, 210 Miss 
430. 

Mont.—Doney v. Ellison, 64 P 2d 348, 
103 Mont. 691—Erlandson v. Er- 
skine, 248 P. 209, 76 Mont. 537. 

Neb.—Heinlsch v. Travelers Mut 
Cas. Co, 280 NW. 234, 135 Neb 
13—Howard County v. Pcaha, 172 
N.W. 66, 103 Neb. 296. 

N J.—Korff V. G 4k G Corp., 122 A 2d 
889, 21 N.J. 668. 

N.Y.—Montes v. H. C. Bohack Co, 
181 N.Y.S.2d 776, 284 App Div. 448 
—Paretta v. White Acres Realty 
Corp., 116 N.Y.S2d 885, 280 Apr 
Dlv. 998, 281 App.Div. C91, 697. 
reargument denied 118 N Y S 2d 
303, 281 App Dlv. 763, affirmed 117 
NE.2d 803, 306 N.Y. 702. 

Bernstein v. Siegel, 126 N.Y S 2d 
13, 204 Misc. 760. 

N C.—National Sur Corp v. Sharpe. 
72 S.E2d 109, 236 N.C. 35 

Ohio—J. & F. Harig Co v. Fountain 
Square Bldg., 187 N.E. 872, 46 Ohio 
App. 167. 

Pa.—Pennsylvania Commercial Driv¬ 
ers Conference v Pennsylvania 
Milk Control Commission, 62 A 2d 
9, 360 Pa. 477. 

S.C.—In re Coleman, 91 S.E. 861, 106 
S.C. 634. 

Tenn—McDowell v. Rambo, 111 S.W 
2d 892, 21 Tenn.App. 448. 

Tex.—Ditmore Land & Cattle Co. v. 
Hicks, 290 S.W.2d 499. 

Blucher v. Eubank, Com App., 5 
S.W 2d 972. 

Romero v. Grande Lands, Inc . 
Civ.App., 288 S.W.2d 907—Hensar- 
llng V. Southern States Life Ins. 
Co.. Civ.App., 269 S W.2d 555, er¬ 
ror refused no reversible error— 
Pacific Finance Corp. v. Crouch, 
Civ.App., 243 S.W.2d 432—Coeffi¬ 
cient Foundation v. Edwards, Civ 
App., 188 S.W.2d 699—Carroll v 
Sartaln, Civ.App., 164 aw.2d 62, 
error refused—^Joy v. City of Ter¬ 
rell, Civ.App., 143 S.W.2d 704, error 
dismissed, Judgment correct—Har¬ 
ris V. Ware, Civ.App., 93 S.W.2d 
598, error refused—^Humble Oil & 
Refining Co. v. Jayroe, Civ.App., 
48 S.W.2d 667—State v. Heath, 
Civ.App.. 44 S.W.2d 898—Lipe v. 
Webster, Civ.App., 278 S.W. 246— 
Binder v. Millikin. Civ.App., 201 S. 
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no advantage from errors assigned by others who 
are properly before the appellate court.^i These 
principles apply with full force and effect in the 
case of one who, although praying an appeal, did 
not prosecute it.*^ Also one who was not a party 
to the proceedings below will not be heard to com¬ 
plain of such proceedings in the appellate court,^^ 
even though he was named as a party in the orig¬ 
inal pleading but was never served with process.^^ 
Likewise, the judgment or decree of the lower court 
-will not be modified or reversed to the prejudice 
of one who has not been brought within the juris¬ 
diction of the appellate court by being made a party 
to the proceedings therein.35 


APPEAL & ERROR § 149S-1500 

Executors filing bill for construction of will, al¬ 
though not appealing from a decree holding the will 
invalid, may, it has been held, on the appeal of oth¬ 
er parties, file briefs contending that the decree 
should be reversed.^® 

Joining in appeal. Although only one of several 
defendants appealed from a judgment against all, 
the others may, where the practice is authorized by 
statute, appear in the appellate court, join in the 
appeal, and assign errors.®*^ 

§ 1500. Error Affecting Coparty Only 

A party is not entitled to a review of error affecting 
only hit coparty where the coparty is not before the appel¬ 
late court. 


W. 239, error refused—Rhoads v 
Harris. Civ App., 194 S.W. 021 . 
Va.—Universal C I T Credit Corp 
V. Kaplan, 92 S.B 2d 369, 198 Va. 
67—Lambert v B F. Corp, 29 S. 
B 2d 383. 182 Va 477. 

Wash—ReaRh v Hamilton, 78 P.2d 
565, 194 Wash 449, followed in 78 
P.2d 659. 194 Wash 707. 

Wis—Lezala v Industrial Commis¬ 
sion, 176 N W. 238. 170 Wis 632. 
Wyo —Johnson Irr Co. v. Ivory, 24 
P.2d 1063, 46 Wyo 221. 

4 C.J. p 697 note 13 
Copaxty of appellee 

The mere fact that a coparty of 
appellee Is named along: with the 
appellee as an oblfRee in the appeal 
bonds filed by appellants appealing 
from the part of the judgment In 
favor of appellee doe.s not confer 
•upon the appellate court jurisdiction 
to consider and review assignments 
of error relating to a Judgment 
against such coparty, where, from 
the record, it appears that it per¬ 
fected no appeal from such judg¬ 
ment. 

Tex —Luckcl v Barnsdall Oil Co, 
Civ.App., 74 SW2d 127, affirmed 
109 SW.2d 960, 130 Tex 476. 

Surety on forthcoming bond 

An appeal by an attachment de- 
ifendant alone inures to the benefit 
of the surety on his forthcoming bond 
only as to matters which might be 
prejudicial to the rights of both the 
surety and defendant, so that only 
if the judgment is reversed or mod¬ 
ified as to appellant would the ap¬ 
peal inure to the benefit of the sure¬ 
ty. On affirmance of the Judgment, 
the surety is in no position to com¬ 
plain. 

Ark—Hutchison v. First Nat. Bank, 
246 S.W. 484, 166 Ark. 142. 

Appeal la different oapaolty 

Where a widow appealed only as to 
iher individual rights, and did not 
appear in the records m guardian 
of her children, she could not com¬ 
plain of an order encroaching on the 
rights of the minor children. 


Iowa*—In re Angercr's Estate, 210 
NW 810, 202 Iowa 611. 

31. Idaho —Johnson v. Gustafson, 
288 P. 427, 49 Idaho 376. 

La.—Bankston v Lorangor Milk 
Plant. 17 So 2d 332, 206 La. 290 
Davis v. Lindsay Furniture Co., 
138 So 439, 19 La App 169. 

Mich.—Pearson v Wallace, 170 N.W 
72. 203 Mich. 622. 

N.Y.—Bernstein v. Siegel, 126 N.Y.S. 

2d 13. 204 Misc 750. 

Tenn —Johnson v. Robinson, 7 Tenn 
App. 457. 

Tex —Traders' Nat Bank v. Price, 
Com App., 228 S.W. 160. 

Sweeten v. Taylor, Clv.App., 184 
SW. 693. 

W.Va.—Gebhart v. Shrader, 83 S.E 
925, 76 W.Va 159 

Wis—Superior Steel Products Corp 
V Zbytoniewski, 70 N.W.2d 671, 270 
Wis. 246—Lezala v. Industrial 
Commission, 176 N.W. 238, 170 Wis. 
632 

4 C.J p 698 note 14. 

32. Ky—^Vanhoose v. Wheeler, 133 
S.W. 779, 141 Ky. 746. 

Tex.—Romero v. Grande Lands, Inc., 
Civ.App., 288 S.W2d 907. 

33. Cal —Brown v. Brown, 13 P.2d 
1004, 125 C.A. 429 

La—Johnson v. Sandifer, App., 56 
So.2d 762—Larsen v. Brenan, App., 
54 So.2d 337. 

N.J.—City of Clifton v. Creslhaven 
Cemetery Ass'n, 71 A.2d 666, 6 
N.J.Super. 391. 

N.Y.—Kittredge v. Grannis, 244 N.Y. 

182, 166 N.E. 93. 

4 C J. p 698 note 16. 

Bsfusal of l&tsrrsatlou 
Where the court refused to permit 
parties to intervene by filing a peti¬ 
tion, such parties having failed to 
appeal, no complaint urged by them 
can be considered. 

Ky.—Louisville Ry. Co. v. Simons, 
219 S.W. 162, 187 Ky. 301. 
improper iuterreuer 

In ejectment, where it was deter¬ 
mined on appeal that appellee was 
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not properly a party by intervention, 
appellee’s attack on sufllciency of 
bill of complaint, and proof in sup¬ 
port thereof would not be considered. 
III.—Chicago Securities Corp. v. Mc¬ 
Bride^ 5 N.E.2d 762, 288 lll.App. 
65. 

34. U.S.—Cook V. Lasher, W.Va., 73 
F. 701, 19 C.C A. 664. 

35. Ala.—-Davis v. Wells, 90 So 2d 
256. 

La.—Kennedy v. Perry Timber Co , 
52 So.2d 847, 219 La. 264. 

Vines V Miller and Salter Bus 
Lines, App., 73 So.2d 328—McGehee 
V Stevens. App, 15 So.2d 897— 
Pierce v. Robert.son, App, 200 So. 
669—Strange v Robinson, App., 189 
So. .338—N O Nelson Mfg Co. v. 
Wllkerson, App, 152 So. 157. 

Mass—Pease v. Parsons, 173 N.E. 
406, 273 Mass. Ill 

Okl—Murphey v Harlow, 248 P.2d 
620, 207 Okl. 164. 

Or—City of Portland v. American 
Surety Co of New York, 163 P. 
786, 79 Or. 38 

Pa—Kopka v Bell Tel. Co. of Pa, 91 
A.2d 232, 371 Pa. 444. 

Tex.—Shell Petroleum Corp v. Royal 
Petroleum Corp., 137 S.W 2d 763, 
136 Tex. 12. 

Barrett v. Commercial Standard 
Ins. Co., Civ.App., 145 S.W.2d 316— 
Wyatt v. Knutson. Civ App, 265 
S W. 420—Farmers’ & Merchants’ 
State Bank of Leila Lake v Guffey, 
Civ App. 255 S W. 462—Rutledge v. 
Evans, Civ App , 219 S W. 218, error 
dismissed Izuguirre v Evans, Com. 
App . 249 S.W. 187. 

Wis—Spohn V Johnson, 209 N.W. 

726, 190 Wis. 446. 

4 C.J. p 698 note 18. 

36. Mich—Grand Rapids Trust Co. 
V. Ilerbst. 190 N.W. 250, 220 Mich, 
321 

37. Ala.—Pickard v. Osburn, 73 So. 
2d 642, 261 Ala. 206—New Morgan 
County Building & Loan Ass’n v. 
Plemmona, 97 So. 46, 210 Ala. 16. 
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where the latter is not before the appellate court 
complaining thereof and it has been held that 
a point made in the appellate court by a party other 


An appellant or plaintiff in error is not entitled 
to have a judgment or decree reversed or modified 
because of errors affecting only his coparty below, 


38. Ala.—Galin v. Bleker, 70 So.2d 
254, 260 Ala. 265—Reid v. Wil¬ 
liams, 35 So.2d 496, 260 Ala. 602— 
Hosey v. Southport Petroleum Co. 
of Delaware, 12 So.2d 93, 244 Ala. 
46—Worthington v. Clapp, 149 So. 
73. 227 Ala. 142—Carswell v. B. P. 
Kay & Son. 108 So. 618, 214 Ala. 
619—Mann v. Nixon. 106 So. 872, 
213 Ala. 664—State v. Donaldson, 
96 So. 617, 209 Ala. 400—Russell v. 
Stockton. 74 So. 226, 199 Ala. 48 
Herren v. Shelnutt, 110 So. 697, 
21 Ala.App. 689, certiorari denied 
110 So. 699. 216 Ala. 366. 

Ark.—Searcy Wholesale Grocery Co. 
V. Baltz, 192 S.W.2d 111, 209 Ark. 
620. 

Cal.—^Watson v. Poore. 116 P 2d 478, 
18 C.2d 302—Commercial Credit Co. 
V. Peak, 231 P. 340. 196 C. 27— 
Scott V. Symons, 216 P. 604, 191 C. 
441. 

In re Nepogodin’s Estate, 286 
P.2d 672, 134 C.A.2d 161—McRay v. 
Winter, 258 P.2d 872, 118 C.A.2d 
800—Thorndyke v. Jenkins. 142 P. 
2d 348, 61 CA.2d 119—Nichols v. 
Nichols, 27 P.2d 414. 136 C.A. 488— 
Kawamoto v. Sawano, 294 P. 415, 
110 C.A. 610—Oliver v. Staples & 
Pfeiffer, 227 P. 927, 67 C.A. 670. 
Colo.—J. H. Hlncke Printing Co. v. 
Bailey, 263 P. 719, 83 Colo. 242— 
Colorado Nat. Bank v. McCue, 249 
P. 3, 80 Colo. 66. 

Fla.—Matthews v Wilkerson, 182 So. 
439, 132 Fla. 763—Smith v. Mid¬ 
coast Inv. Co., 173 So. 348, 127 
Fla. 456. 

Ga.—Bowers v. Atlanta Constitution 
Pub. Co., 21 S.E.2d 717, 67 Ga.App. 
715. 

Ill.—Miller V. Moseley, 142 N.E. 609, 
811 Ill. 167. 

De Martini v. De Martini. 26 
N.E.2d 167, 304 Ill.App. 166—Col¬ 
lateral Finance Co. v. Braud, 18 
N.E.2d 392, 298 Ill.App. 130—Press¬ 
ed Steel Equipment Co. v. Thorn¬ 
burgh Pressteel Co., 228 Ill.App. 1, 
affirmed 144 N.E 6, 312 111. 369— 
Coambs v. Central Health & Arc. 
Securities Co., 207 Ill.App. 396. See 
Sherwood v. Smolt. 198 lll.App. 
608. 

Ind.—Plersol v. Hays. 47 N.E.2d 888, 
113 Ind.App. 214—Greenwood Lum¬ 
ber Co. V. Roberts, 44 N.E.2d 1002, 
112 Ind.App. 377—Baker v. State 
Bank of Akron, 44 N.E.2d 257, 112 
lnd.App. 612—Manweiler v. Tru¬ 
man. 126 N.E. 412, 71 Ind.App. 
668—Essig v. Porter, 112 N.E. 1006, 
63 Ind.App. 318. 

Iowa.—Ober v. Dodge, 281 N.W. 444, 
210 Iowa 643—Winn v. Williams. 
206 N.W. 641, 200 Iowa 906— 

GJerde v. Thelander, 188 N.W. 401, 
197 Iowa 1384. 


Kan.—Muenzenmayer v. McFarland, 
170 P.2d 637, 161 Kan. 697—Farm¬ 
ers' State Bank of Lindsborg v. 
Commercial State Bank of Linds- 
borg, 16 P.2d 643, 136 Kan. 447. , 

Ky.—Hargis v. Noel, 221 S.W.2d 94. 
810 Ky. 642—Mercer-Lincoln Pine 
Knob Oil Co. v. Payne, 268 S.W. 
684, 206 Ky. 848—Lassiter v. Par¬ 
ris, 269 S.W. 696, 202 Ky. 330— 
City Nat. Bank of Cairo, Ill. v. 
Anderson, 226 S.W. 361, 189 Ky 
487. 

La—Union Sulphur Co. v. Campbell, 
21 So.2d 626, 207 La. 614—Placid 
Oil Co V. North Central Texas Oil 
Co.. 19 So.2d 616, 206 La 693— 
Ludeau v. Jacob, 186 So. 468, 191 
La. 427. 

Moore v. Vives, App., 49 So 2d 
363—Mayer v. Ford, App., 12 So.2d 
618—Blackwell v. Fannaly, App, 
4 So.2d 33—Walters v. Reliance 
Industrial Life Ins. Co., App., 180 
So. 880—Aaron v. Martin, App., 167 
So. 106. 

Md—Cook V. Boehl, 66 A.2d 787, 189 
Md. 632. 

Mass.—Fashioncraft, Inc, v. Hal- 
pern, 48 NE2d 1, 313 Mass. 385— 
Ryder v. Brockton Sav. Bank, 130 
NE. 102, 238 Mass. 62. 

Mich—Michigan Nat. Bank v. Hill, 
147 NW. 486, 11 Mich. 7. 

Minn.—In ro Wilson’s Estate, 27 
N.W.2d 429, 223 Minn. 409—Mur¬ 
phy V. Barlow Realty Co., 7 N.W. 
2d 684, 214 Minn. 64—Gronlund v. 
Cudahy Packing Co., 160 N.W. 176, 
127 Minn. 615. 

Miss.—Rawlings v. Inglebritzen, 62 
So.2d 630, 211 Miss. 760—J. M. 
Griffin Co. v. Jernigan, 164 So. 342 
170 Miss. 343—^Wilkinson v. Love, 
116 So 707, 149 Miss. 623—Wil¬ 
liams Bros. V. Bank of Blue Moun¬ 
tain, 95 So. 843, 132 Miss. 178. 

Mo.—Ciardullo v. Terminal R. Ass’n 
of St. Louis. 289 SW.2d 96—Bul¬ 
lock V. E. B. Gee Land Co., 148 
S.W.2d 666, 347 Mo. 721—State ex 
rel Thurlo v. Harper, 80 S.W.2d 
849, 336 Mo. 717—State ex rel. 

Cunningham v. Haid, 40 S.W.2d 
1048, 328 Mo 208—Lavignon v 

Dietzel, 34 S.W.2d 92—^Hilgedick v. 
Nothstine, 289 S.W. 939, 316 Mo. 
333—^Hollinghausen v. Ade, 233 S. 
W. 39, 289 Mo. 362. 

National Pigments & Chemical 
Co. V. Wright, App,, 118 S.W.2d 20 
—Bledsoe v. Nickles, App., 91 S.W. 
2d 184—Mitchell v. Brown, App., 
190 S.W. 364. 

Mont.—Clack v. Clack, 41 P.2d 32, 98 
Mont. 562—Callender v. Crossfleld 
Oil Syndicate. 276 P. 273. 84 Mont. 
263. 

Neb.—^Washington v. Beselin. 4 N.W. 
2d 753. 141 Neb. 638. 
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Nev.—Mooney v. Newton, 187 P. 721, 
43 Nev. 441. 

N.M.—Milliken v. Martinez, 159 P. 
952, 22 N.M. 61. 

N.C.—^Wells v. Burton Lines, 46 S.E. 
2d 569, 228 N.C. 422—State v. 

O’Connor, 29 S.E 2d 362, 224 N.C. 
854—Parrish v. Boysell Mfg. Co., 
188 S.E. 817, 211 N.C. 7—Cape 

Fear Rys. v. Cobb, 129 S.E. 828, 190 
NC. 375. 

ND.—Berg v. Burke, 4 6 N.W.2d 786. 
77 N.D. 913. 

Ohio.—Sutter v. Hill, App., 101 N.E. 
2d 502. 

Okl —Burke v Fir.st Nat. Bank of 
Yukon, 168 P.2d 285, 197 Okl. 62— 
Wilson v. Berryhill. 73 P.2d 449, 
181 Okl. 213—Unger v Shull. 7 P. 
2d 881, 164 Okl. 277—Johnson v. 
Johnston, 230 P 480. 104 Okl 17— 
Central Trust Co of Illinois v. 
Minnetonka Lumber Co, 229 P. 
823, 109 Okl. 51—Scott v. Woods 
Lumber Co., 207 P. 449, 86 Okl. 
186. 

Or—Flatman v. Lulay Bros. Lumber 
Co., 154 P.2d 635, 175 Or 49.5. 

R I—Smith V. Ro.so, 4 A.2d 900, 62 
RI 222—Savle.s Finishing Plants 
V Eastern Terminal Corporation, 
161 A. 108. 62 Rl. 376 
SC—Robertson v. Cooper, 175 S.E. 
624, 173 S.C. 305—Hou.sand v. Ar¬ 
mour & Co., 176 SE 516, 173 SC. 
268—People’s Bank of Hartsville 

V. Bryant. 146 SE 692, 148 S.C 
133. 

SD—Brooks v. Jekyll, 152 NW. 109, 
35 S.D 294. 

Tenn—Sloan v. Sloan, 184 SW.2d 
391, 182 Tenn. 162 
Bank of Hendersonville v. Do¬ 
zier, 142 S.W 2d 191, 24 Tenn App. 
178. 

Tex—Langley v Norris, 173 SW2d 
464, 141 Tex. 405, 148 A.L R. 655. 

Union Bus Lines v Southwestern 
Greyhound Lines, Civ App., 260 S. 

W. 2d 269, error refused no re¬ 
versible error—^Atterbury v. Bow¬ 
man, Civ.App., 186 SW.2d 283— 
Blessing-Giddens Mill & Lumber 
Co. V. Fuller, Civ.App, 166 S.W.2d 
173, error refused—J. C. Penney Co. 
V. Oberpriller, Civ.App., 163 S.W.2d 
1067, reversed on other grounds 
170 S.W.2d 607, 141 Tex. 128—Hef- 
fernan v. Ryan. Civ.App, 163 S.W. 
2d 911, error reffused—Worth Fi¬ 
nance Co. V. Charlie Hillard Motor 
Co.. Civ.App., 131 S.W.2d 416— 
Allen V. Creighton, Civ App., 131 
S.W.2d 47, error refused—Jenkins 
V. Vaughn, Civ.App., 60 S.W.2d 532 
—Farmers* Nat. Bank v. Dublin 
Nat. Bank, Civ.App., 65 S.W.2d 667 
—Henderson v. Travis, Civ.App., 62 
S.W.2d 1068, affirmed Drane v. Sa¬ 
bine Valley Colored Baptist Church 
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than the sole party affected will be overruled with¬ 
out deciding whether it would be good if raised by 
the right party.^® 

One who has not been injured thereby cannot 


assign as error that the judgment against his co¬ 
party was irregular or improper because based on 
defective pleadings^® or verdict^^ or because of er¬ 
roneous rulings as to pleadings,^* evidence,^* or 
instructions,^^ where such coparty does not com- 


82 S.W.2d 938, 125 Tex. 499—John¬ 
son V. Johnson, Clv.App., 16 S.W.2d 
663—Law v. Lubbock Nat. Bank, 
Clv.App.. 11 S.W.2d 244—Luker v. 
Anderson, Clv.App., 10 S.W.2d 149— 
Armstrongf v. Sawtell, Civ App, 9 
S.W.2d 190—First Nat. Bank v. 
Shaw, Clv.App., 260 S.W. 309— 
Henderson v. Hawley, Clv.App., 237 
S.W. 341—Nesbitt v. Hudson, Civ. 
App., 230 S.W 746—Leach v. Leach, 
Clv.App, 223 SW. 287—Rio Grande, 
E. P. & S. P. Ry. Co. v. Guzman, 
Civ App, 221 S.W. 1102, dismissed 
for want of jurisdiction—Farmers’ 
Petroleum Co. v. Shelton, Civ App, 
202 S W 194, error refused—Bond- 
Reed Hardware Co v. Walsh, Civ 
App., 193 S W. 1148, error refused. 
Wash.—Wellman v. Jensen, 214 P 
830, 124 Wash. 442 

Wis —Daanen v MacDonald, 37 N W. 
2d 39, 254 Wls. 440. 

Wyo.—State v. Longpre & Cameron, 
261 P. 468. 35 Wyo 482. 

4 C.J. p 698 note 19—19 C.J. p 1225 
note C4—47 C.J. p 693 note 84. 

Immaterial error 

Where, on appeal from a Judgment 
against a carrier and his successor 
to the director general of railroads, 
judgment is rendered on confession 
of error that plaintiff take nothing 
by his suit against the carrier, it is 
immaterial whether the particular 
carrier .sued carried the goods be¬ 
tween the places alleged, all the 
roads between such places being 
within the control of the govern¬ 
ment. 

Tex.—Gulf, C. & S. F, Ry Co. v. 
Bostick, Clv.App., 233 S W. 112. 

Challenge to Jorore 

Error in not allowing each of three 
defendants six peremptory challenges 
of prospective jurors was not avail¬ 
able on appeal to defendant not tak¬ 
ing exception to trial judge's ruling 
that all defendants together were en¬ 
titled to only six such challenges, 
nor making any such reservation in 
rule to show cause why amount of 
verdict against him should not be re¬ 
duced. 

N.J.—Roberts v. Saunders, 194 A. 1, 
118 N.J.Law 548. 

Improper party 

Where wife of vendor, not a party 
to a contract to convey real estate, 
was Improperly made a party to a 
bill for specific performance, but an¬ 
swered stating that both defendants 
stood ready to convey and joined in 
appeal from adverse decree made 
joint assignment of error on the rec¬ 
ord, and submitted cause to supreme 
court without procuring an order of 


severance, burden was on both hus¬ 
band and wife as parties to show 
that they were entitled to reversal 
or modification of the decree. 

Ala—Deason v. Dobson, 34 So.2d 596, 
250 Ala. 396. 

39. Mo.—Ball v. Peper Cotton Press 
Co.. 121 S.W. 798, 141 Mo.App. 26 

40. Cal.—Nichols v. Nichols, 27 P 2d 
414, 136 C.A. 488. 

Miss.—Coast Realty & Colony Co v. 
Security Trust Co.. 79 So. 848, 118 
Miss. 690 

Tex.—City of Wichita Falls v Bru¬ 
ner, ClvApp.. 191 SW.2d 912. 

4 C.J. p 699 note 23. 

41. Ill.—Bowers v. Heflebower, 243 
Ill.App. 129. 

Ind —Inter State Motor Freight Sys¬ 
tem V. Henry, 38 N E 2d 909, 111 
Ind. App. 179. 

Ky.—Robinson v. O’Keefe’s Ex’x, 66 
S W2d 37, 263 Ky. 266 
Mich—Ray v. Knowles, 265 N.W. 

295, 267 Mich. 456. 

4 C.J. p 699 note 24. 

4k2. Ala.—^Watt v. Combs, 12 So 2d 
189, 244 Ala 31. 146 A L R. 667. 
followed In 12 So 2d 197, 244 Ala 
39—Middlebrooks v. Moore-Hand- 
ley Hardware Co., 96 So. 419, 209 
Ala. 526. 

Morton v. Clark, 65 So. 408, 10 
Ala App. 439. 

Cal—Rubin v. Plutt Music Co., 268 
P. 396, 92 C.A. 203. 

Idaho.—Tobias v. Wolverine Min. Co., 
17 P2d 338, 62 Idaho 576. 

Ind.—State Bd. of Tax Com’rs v. 
Stanley, 106 N.E.2d 830, 123 Ind 
App. 64, transfer denied 108 N.E 2d 
624, 231 Ind. 338, rehearing denied 
106 N.E 2d 812, 123 Ind App. 61. 
Mo.—Homan v. Missouri Pac. R. Co., 
64 S.W.2d 617, 334 Mo. 61, cer¬ 

tiorari denied Missouri Pac. R. Co. 
V. Homan, 54 S.Ct. 561, 291 U S. 

683, 78 L.Ed. 1070. 

Mont.—Clack v. Clack, 41 P.2d 32, 98 
Mont. 552. 

Tex—Neblett v. Cooper Grocery Co., 
Clv.App, 180 S.W. 1162. 

Wis.—Groh v. W. O. Krahn, Inc., 271 
N.W. 374, 223 Wis. 662. 

4 C.J. p 699 note 25. 

43. Ala—Alabama Power Co. v. Tal- 
madge, 93 So. 648, 207 Ala. 86, 

error dismissed 42 S Ct. 463, 269 

U.S. 576, 66 LEd 1071. 

Cal.—Loeb v. Klmmerle, 9 P.2d 199, 
216 C. 143. 

Colo.—In re Morrow’s Estate, 68 P.2d 
36, 100 Colo. 424. 

Ill.—Rhoden v. Peoria Creamery Co., 
278 Ill.App. 452. 

Ind.—Pennsylvania R. Co. v. Lincoln 
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Trust Co., 167 N.E. 721, 91 Ind.App. 
28. rehearing denied 170 N.E. 92, 
91 Ind.App. 28. 

Kan.—Mullch v. Graham Ship by 
Truck Co., 174 P.2d 98. 162 Kan. 61. 
Ky.—Martin v. Ackman, 110 S.W.2d 
437, 270 Ky. 640, followed In Mar¬ 
tin V. Meyer. 110 S.W.2d 440, 270 
Ky. 646. 

Mich-Pearson v. Wallace, 170 N.W. 
72, 203 Mich. 622. 

Mo.—Brlckell v. Fleming, 281 S.W, 
951. 

Lanham v. Vesper-Bulck Au¬ 
tomobile Co., App, 21 SW.2d 890. 
N.C.—Nowell v. Basnight, 116 S.E. 
87, 186 N.C. 142. 

Tonn.—Chattanooga Ice Delivery Co. 

V George F. Burnett Co, 147 S.W. 
2d 750, 24 Tenn.App. 535. 

Tex —Rojas v. Vuocolo, Clv.App., 177 
S W.2d 967, reversed on other 
grounds 177 S.W.2d 962, 142 Tex. 

3 62—Glenn v. Green, Civ App., 268 
SW. 1066. 

Wash—Lyen v. Lyon, 167 P. 1113, 98 
Wash. 498. 

4 C.J. p 699 note 26. 

44. Cal.—Reilly v. California St. 
Cable R. Co., 173 P.2d 872, 76 C.A. 
2d 620. 

III.—Fitzgerald v. Davis, 237 Ill.App. 
488. 

Ind.—Pennsylvania R. Co. of Ft. 
Wayne v. Lincoln Trust Co., 170 
N.E 92, 91 Ind.App. 28 
Ky.—Insurance Co. of North America 

V Hopper, 69 S W.2d 728, 263 

Ky. 402 

Md.—Baltimore Transit Co. v. Swin¬ 
dell, 103 A. 666, 132 Md 274. 

Mich.—Collias V, Detroit & Northern 
Michigan Bldg. & Loan Ass’n, 189 
N.W. 866, 220 Mich 207. 

Minn.—Walker v. Stecher, 17 N.W.2d 
317, 219 Minn. 152. 

Mo—C'llardullo v Terminal R Ass’n 
of St Louis, 289 S.W.2d 96—Eller 
V. Crowell, 238 S.W.2d 310—O’Brien 
V. Rindskopf, 70 S.W.2d 1086, 334 
Mo. 1233—Homan v. Missouri Pac. 
R. Co, 64 S.W.2d 617, 334 Mo. 61, 
certiorari denied Missouri Pac. R. 
Co. V. Homan, 64 S*Ct. 661, 291 U.S. 
683, 78 L Ed 1070—Applebee v. 
Ross, 48 SW2d 900, 82 A.L.R. 288. 

Frye v Baskin. App., 231 S.W.2d 
630—Neely v. Freeze, 226 S.W.2d 
144, 240 Mo.App. 1001—Watts v. 
St Joseph Lead Co., App., 243 S.W. 
439—Klie v. Wellman, 176 S.W. 
267, 189 Mo.App. 601. 

N.C.—Taylor v. Rlerson, 186 S.E. 627, 
210 N.C. 186. 

Okl.—Kellams v. Helfenbeln, 214 P. 

2d 894. 202 Okl. 416. 

Pa—Thirkell v. Equitable Oas Co., 
161 A. 813, 807 Pa. 877. 
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plain and the error does not vitiate the entire judg¬ 
ment. 

So, where the error concerning which complaint 
is made does not affect his interests in any way, 
a defendant who appeared in the cause or who was 
properly a party to the cause below, and against 
whom judgment was rendered, cannot predicate er¬ 
ror upon the rendition of judgment against a code¬ 
fendant not properly served with process, who has 
failed to appeal from the judgment's or has waived 
or released the error.^® Where the liability of de¬ 
fendants is several or independent, one of them, on 
appeal by himself alone from a judgment against all, 
will not be heard to complain that the judgment was 
improper or incorrect as to his codefendants^^ or 
that it was irregular because of the failure first to 
enter a formal default or pro confesso against 
them.®* Failure to grant a jury trial to a defend¬ 


ant who makes no complaint cannot be assigned as 
error by his codefendant;®* and a defendant who- 
did not apply for a continuance cannot assign er¬ 
ror on appeal in denying another defendant's ap¬ 
plication for a continuance.S® A remark by the 
trial judge that a defendant might have taken the 
stand and testified docs not affect the other de¬ 
fendants and they have no right to complain.®^ Ain 
objection that one of the parties was improperly 
joined cannot be raised on appeal by the other 
party alone.®* 

Irregularities in the proceedings below which af¬ 
fect the interests of minor defendants only,®* such 
as the failure to appoint a guardian ad litem for 
them,®® cannot be assigned as error by any of their 
codefendants. 

Sureties cannot urge on appeal error committed 
against their principal in the trial which brought 


Tenn.—^Lon? v. Tomlin, 126 SW.2d 
171, 22 Tenn.App. 607—Texas Co. v. 
Ingrram, 64 S.W.2d 208, 16 Tenn. 
App. 267. 

Tex.—Frick-Reid Supply Corporation 
V. Meers. Civ.App.. 62 S.W.2d 115 j 
—Liaurel Oil Co. v. Stockton, Civ. 
App, 281 S W. 1106—Sikes v. Kel¬ 
ler, Civ App., 197 S.W. 311. 

Va.—^Virginia State Fair Ass’n v. 
Burton, 28 S E 2d 716, 182 Va. 365 
—Price V Burton, 164 S.B. 499, 
166 Va. 229. I 

4 C.J. p 699 note 27. ' 

45. Ariz.—Mosher v. Conway, 76 P. 
2d 231, 61 Ariz. 276, certiorari de¬ 
nied 69 S.Ct. 77, 306 U.S. 699, 83 
L.Ed. 380. 

Cal—Pacifle Mut. Life Ins. Co. of 
California v. Hansen, 186 P. 616, 
44 C.A. 468. 

Ill.—St. George v. Bender, 174 N.E. 
406, 342 Ill. 296. 

Haugan v. Mlchalopoulos, 280 Ill. 
App. 239—^Martin v. Heymann, 261 
Ill App. 89—Boothman v. Wulflng, 
194 Ill.App. 289. See Sherwood v. 
Smolt, 198 Ill.App. 508. 

Miss.—^Wilkinson v. Love, 116 So. 
707, 149 Miss. 623. 

Mo—Morgner v. Huning, 232 S.W. 

88 . 

N.J.—Heckel v. Burtchaell, 72 A.2d 
794, 7 N J Super. 203. 

Ohio.—Shroyer v. Shroyer, App., 101 
N.E.2d 298. 

Tex.—^Mansfield v. Ramsey. Civ.App., 
196 S.W. 830—Bonner Oil Co. v. 
Gaines, Civ.App., 179 S.W. 686, af¬ 
firmed 191 S.W. 562, 108 Tex. 232. 
4 C.J. p 699 note 21, 

46. Ky.—Bowling v. Commonwealth, 
265 S.W.2d 984. 

Mass—Ellis v. Bullard, 11 Cush. 496. 
Ohio.—^Ash v. McCabe, 21 Ohio St. 
181. 

W.Va.—Anderson v, Doolittle, 18 S. 


E. 726, 38 W.Va. 633—Arnold v. 
Arnold, 11 W.Va. 449. 

47. Ala.—Herren v. Shelnutt, 110 So. 
697, 21 Ala App. 689, certiorari de¬ 
nied 110 So. 699, 216 Ala. 355. 

Ark.—Sherman v. Mcllroy Banking 
Co., 24 S.W.2d 968, 181 Ark. 124. 
Cal—Frazzini v. Cable, 300 P. 121, 
114 CA. 444—Locke v. Duchesnay, 

268 P. 418, 84 C.A. 448—McCarthy 
V. Kurkjlan, 224 P. 1016, 66 C A. 
669—Norris v. Campbell Electric 
Corporation, 201 P. 132, 64 C.A. 72 

Conn—Hauf v. Pickett, 98 A.2d 818, 
140 Conn. 169. 

Ill.—Thompson v. Pollack, 53 NE2d 
737, 322 IlLApp. 73. 

Ky.—Rico V. Kelly, 10 S.W 2d 1112, 
226 Ky. 347—Hope Syndicate v. 
Southland Petroleum Co., 269 SW. 
617, 207 Ky. 473—Fannon v. Ball, 

269 SW. 73, 202 Ky. 222. 

La—Klnberger v. Alluvial Land Pur¬ 
chase Co., 118 So. 225, 166 La. 
1080. 

N. O Nelson Mfg. Co. v. Wllker- 
son, App , 152 So. 167. 

Miss—Hattiesburg Hardware Co. v. 
Pittsburg Steel Co., 76 So. 670, 116 
Miss 663. 

Mo—Hulse V. Richard Wade Kelley 
Post American Legion No 380, 13 
S.W 2d 665, 223 Mo App. 467. 

N.J.—^Malinauskas v. Public Service 
Interstate Transp. Co., 78 A.2d 268, 
6 N.J. 269. 

Cleary v. City of Camden, 192 A. 
29. 118 N.J.Law 215, affirmed 196 
A. 466, 119 N.J.Law 387. 

N.Y.—Martin v. Bender, 162 N.Y.S. 
321. 

N.C.—Byrum v. Turner, 87 S.E. 976, 
171 N.C. 86. 

Tenn.—Strong v. Efficiency Apart¬ 
ment Corporation, 19 S.W.2d 273, 
169 Tenn. 337. 

Tex.—Payton v. City of Big Spring, 
CivJ^Lpp.. 167 S.W.2a 976--Porreet 
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V. Western Finance Corporation, 
Civ.App., 46 S.W.2d 1037—Maxwell 
V. Schott, Civ.App., 296 S.W. 266— 
Schweers-Kern Live Stock Com¬ 
mission Co. V. Kothmann, Civ.App , 
224 S.W. 593—Wyss v. Bookman. 
Civ.App., 212 SW. 297, reversed on 
other grounds Com App., 236 S.W. 
667—Ferrell-Michael Abstract & 
Title Co, V. McCormac, Civ.App, 
184 S.W. 1081, affirmed Com App, 
216 S.W. 669—Whited v. Johnson, 
Civ.App , 167 S.W. 812. 

Wash.—Pioneer Sand & Gravel Co. v. 
Olsen, 277 P. 696, 152 Wa.sh. 267. 

W.Va.—Bruceton Bank v. Alexander, 
98 S.E. 804, 83 WVa 573. 

4 C.J. p 699 note 28—65 C.J. p 1077 
note 41 [b]. 

48 . Ala.—Patterson v. Lovelady, 172 
So 646, 233 Ala. 664. 

Ill—Pyle V. Pyle, 41 N.E. 999, 168 
Ill. 289. 

4 C J. p 699 note 29. 

49. Mo.—Kansas City v. Woerishoef- 
fer, 166 S.W. 779, 249 Mo 1. 

60. Tex.—Berry v. Hindman, Civ. 
App., 129 S W. 1181. 

61. III.—People v. Smith, 144 Ill. 
App. 129, affirmed 87 N.E. 885. 239 
111. 91. 

52. Cal.—Ginsberg v. Faraone, 14 
P.2d 777, 126 C.A. 337. 

4 C.J. p 699 note 33. 

53. Ill.—Rhoads v. Rhoads. 43 Ill. 
239—Tibbs v. Allen, 27 Ill. 119 

Tenn.—^Musgrove v. Lusk, 2 Tenn.Ch 
676. 

64. Ala.—^Kavanaugh v. Thompson, 
16 Ala. 817. 

HI.—Boyle v. Boyle, 42 N.E. 140, 168 
111. 228. 

La.—Succession pf Devereux’, 13 La. 
Ann. 33. 
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about the judgment against thcm.54.1 Errors in a 
judgment against the sureties on a judicial bond 
are not available in behalf of the principal who alone 
appeals from the judgment which is correct as to 
him;55 but, as shown supra § 1497 a (2) (e), on 
the ground that the surety might call on him for 
reimbursement, it has been held that the principal 
•contesting the correctness of the judgment against 
himself is entitled to allege error in a judgment 
against his codefendant surety although the surety 
does not appeal. Likewise where a surety cross 
complains against the principal and the third per¬ 
son for subrogation, even though the principal does 
not appeal, the surety is entitled to urge error in 
the release of the third person from liability to 
the principal.^S-S 


APPEAL & ERROR 

Appellant intervener, claiming an interest in pro^ 
erty sought to be condemned by the state, is enti¬ 
tled to have alleged errors against him reviewed al¬ 
though the other owners have not appealed.l^* 

Error favoring appeUant*s coparty, as has been 
shown supra § 1497 a (2) (f), cannot be urged by 
an appellant who is not prejudiced thereby. 

Error favorable to coappellee. Where the error 
is such as to have no bearing on appellee's case 
against appellant, the latter cannot complain as 
against appellee of reversible error in favor of a 
coappellee.57 

Jurisdictional defect, A respondent may raise a 
question affecting his coparty where the jurisdic¬ 
tion of the court to hear the appeal is involved.5'^-5 


2. Estoppel to Allege Error 


§ 1501. Error Committed or Invited by Par¬ 
ty Complaining 

One may not complain on review of error# below for 
which he was responsible, or which he invited or induced 
the trial court to commit. 

It is a well-established doctrine that a party may 
not RNail himself of error into which he has led 
the trial court,^intentionally or unintentional¬ 


ly j57.55 this is called invited error.57.60 

The general rule, as stated in Corpus Juris Se¬ 
cundum in what has been called a full and authorita¬ 
tive treatment and an excellent discussion, is that 
an appellant or plaintiff in error is estopped, or will 
not be permitted, to take advantage of errors for 
the commission of which he was responsible,^'^'®® or 


B4.5 Tex—Lawyers Lloyds of Texas 
V. Webb. CivApp, 154 S W 2d 8G7 

55. Ala—rilfton v Gay, 109 So 
168, 21 AlaApp. 412. certiorari de¬ 
nied 109 So. 170. 215 Ala 22 

Pla.—Walling v. Carlton, 147 So 23C, 
109 Fla 97. 

Mont—Doty v. lieoce, 1C4 P. 542, 63 
Mont. 404. 

Tex —Hawkins v. First Nat, Bank, 
Civ App, 175 S W 163 

4 C.J p 699 note 36 

55.6 Wash—Goodwin v. American 
Surety Co of New York, 68 P.2d 
619, 190 Wa.sh. 457. 

Ala—Eauitable Credit Co. v. 
State, 102 So 802. 212 Ala. 406 

57. NJ—Felix v. Adelman, 174 A. 
565, 113 N J.Law 446. 

57.6 Mont—In re Roberts* Estate, 
58 P.2d 496, 102 Mont 240. 

57.50 Ala.—Ellerbce v. Atlantic 
Coast Line R. Co., 61 So.2d 89, 
268 Ala. 76. 

Kan —Brown v. Beckerdltc, 264 P.2d 
308, 174 Kan. 153. 

N.M.—Gonzales v. Sharp & Fellows 
Contracting Co., 153 P.2d 676. 48 
NM. 528. 

Ohio —Westropp v. B. W. Scrlpps 
Co., 69 N E.2d 205, 76 Ohio App 
463. 

Saliheratsly Isading court 

Arl*.—Schlecht v. Schlel, 262 P.2d 
252, 76 Aris. 214. 


Trial on party’s theory 

A party who Induces a court to 
try an action, or any part thereof, 
on his own theory and thus leads 
the court into error, may not com¬ 
plain thereof on appeal. 

Kan —Board of Com'rs of Cherokee 
County V. Pritchett, 178 P.2d 189, 
162 Kan. 500. 

57.55. Ohio.—Lester v. Leuck, 50 N. 

E. 2d 146, 142 Ohio St. 91. 

Kunkel v. Cincinnati St. Ry. Co., 

80 N.E 2d 442, 82 Ohio App. 341— 
Title Guarantee & Trust Co. v. 
Wllby, 69 N.E.2d 429, 78 Ohio App 
183. 

57.60 Ala.—EUerbee v. Atlantic 

Coast Line R. Co., 61 Bo.2d 89, 258 
Ala, 76. 

Arlz.—Schlecht v. Schlel, 262 P.2d 
252, 76 Ariz. 214. 

Deduction from estoppel doctrine 

The rule of Invited error is but a 
deduction from the doctrine of estop¬ 
pel. 

Tex.—Federal Royalty Co, v. State, 
98 S.W 2d 993, 128 Tex. 324. 

57.65 U.S.— Oorpuo Juris Secundum 
cited lu Alabama Great Southern 
R. Co. V. Johnson, C.C.A.Miss, 140 

F. 2d 968, 971— Corpus Juris 
Secundum cited in U. S. v. Wurts- 
baugh, C.C.A.La., 140 F.2d 634, 
638. 

Pa.—Omek v. City of Pittsburgh, 126 
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A.2d 426, 387 Pa. 128—Huntzlnger 
V. Wileman, 45 A.2d 7, 368 Pa. 274. 
“A party may not be heard to com¬ 
plain on appeal because a Judgment 
does not permit him to obtain an ad¬ 
vantage as a result of his own 
wrong.” 

Cal.—Tomas v. Vaughn, 146 P.2d 499. 

603, 63 C.A.2d 188. 

Active respoaslbUity 
Ohio —Lester v. Leuck, 60 N.E.2d 146, 
142 Ohio St. 91. 

Kunkel v. Cincinnati St. Ry. Co., 
80 N.E.2d 442, 82 Ohio App. 341— 
Title Guarantee & Trust Co. v. 
Wilby, 69 N.B.2d 429, 78 Ohio App. 
183. 

Delay in trial 

S.C.—Moore v. Pilot Life Ins. Co., 82 
SE.2d 767, 205 S.C. 474. 

Planning trial in absence of essential 
witness 

Where the gravamen of action can 
be proved only by testimony of one 
witness, and the parties, knowing 
that fact, plan a trial of the action in 
his absence, neither party is entitled 
to complain of dilllcultles arising by 
reason of absence of such witness or 
delay in arrival of his deposition. 
Cal,—Jennings v. American President 
Lines, 143 P.2d 340. 61 C.A.2d 417. 
Galling another Judgs to hear motion 
Any error In refusal of trial court, 
on hearing of a motion, to be sworn 
and testify and to call in another 
judge to hear the motion was cured 
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which he himself committed,^8 caused,5^.6 brought or which he has invited or induced the trial court 
about,provoked,58-16 participated in,68.20 ere- to commit,®® as where the ruling, or error, was made 
ated, or helped to create,68.26 ©r contributed to,68.30 


where the court subsequently offered 
to do so and counsel objected. 

Nev.—Gottwals v. Rencher, 98 P.2d 
481, 60 Nev. 35. 126 A.Ij.R. 1262. 

iBoreasing Jury paiiel 

A defendant who announced that he 
could not join with a codefendant in 
making peremptory challenges, be¬ 
cause latter’s interests were adverse, 
could not complain of allesred error 
in impaneling a larger number of 
jurors in order to permit additional 
peremptory chaRenges. 

WVa.—Horchler v. Van Zandt, 199 
S.E. 66. 120 W.Va. 462. 

68. Cal.—Noble v. Miles. 19 P.2d 265, 
129 C.A. 724, followed in Stenovich 
V. Miles, 19 P.2d 267, 129 C.A. 793. 
Ill.—Schneeweisz v. Illinois Cent. R. 

Co., 196 Ill.App. 248. 

Ind.— Ctorpns Juris Seouudum quoted 
la Armstrong v. Presslor, 73 N.E. 
2d 751, 753, 863, 226 Ind. 291. 
Mich.—Stehouwer v. Lewis, 227 N.W. 

759, 249 Mich. 76, 74 A.L.R. 844. 
Miss.— Corpus Juris Seouadnm cited 
la Continental Southern Lines v. 
Klaas, 65 So.2d 675. 683, 217 Miss 
796, suggestion of error overruled 
65 So.2d 833, 217 Miss. 795, followed 
in 65 6o.2d 834, 217 Miss. 795, sug¬ 
gestion of error overruled 66 So.2d 
596, 217 Miss. 795, suggestion of 
error dismissed and motion to set 
aside denied 67 So.2d 256, 217 Miss. 
795— Corpus Jtuis Becuadum cited 
la Federal Compress Co. v. Craig, 
7 So.2d 632, 636, 192 Miss. 689. 
Mont.— Corpus Juris Becuadum cited 
la Francis v. Heidel, 68 P.2d 583, 
586, 104 Mont. 680—McDonald v. 
McNinch, 206 P. 1096, 63 Mont. 308. 
Ohio.—Kunkel v. Cincinnati St. Ry. 
Co., 80 N.E.2d 442, 82 Ohio App. 341 
—Title Guarantee & Trust Co. v. 
Wllby, 69 N.E.2d 429, 78 Ohio App. 
183—^Woodward v. Gray, 188 N.E. 
304, 46 Ohio App. 177. 

Pa—Perry v. Sims, 123 A, 660, 279 
Pa. 166. 

Tenn.—Norris v. Richards, 246 S.W. 
2d 81, 193 Tenn. 450— Corpus Juris 
quoted ia Gentry v. Betty Lou 
Bakeries, 100 S.W.2d 230, 231, 171 
Tenn. 20. 

Gardner v. Burke, 187 S.W.2d 25, 
28 Tenn.App. 119. 

Tex.—Brown v. Humble Oil & Refin¬ 
ing Co., 83 S.W.2d 935, 126 Tex. 296, 
99 A.L.R. 1107, rehearing denied 87 
S.W.2d 1069, 126 Tex. 296, 101 A. 
L.R. 1393. 

Overton v. Ragland, Civ.App., 64 
S.W.2d 240—Mulligan v. McConnell 
Bros., Clv.App., 242 S.W. 612. 

W.Va.— Corpus Juris Becuadum quot¬ 
ed ia State v. Ruble, 193 S.E. 567, 
669, 119 W,Va. 366—Pardee & Cur¬ 


tin Lumber Co. v. Odell, 88 S.E. 419, 
78 W.Va. 169. 

4 C.J. p 700 note 38. 

Beasoa for rule 

The parties must abide by the con¬ 
sequences of their own acts. 

Cal.—In re Hart's Estate, 236 P.2d 
884, 107 C.A.2d 60. 

Question asked by oomplaiaiag party 

Plaintiff’s counsel could not com¬ 
plain of a question he asked the Jury 
on voir dire. 

Mich.—Stehouwer v. Lewis, 227 N. 

W. 759, 240 Mich. 76, 74 A.L.R. 844. 
Appellant’s prior coastruetioa at least 
persuasive 

While appellants were not estopped 
to urge construction of a controlling 
statute contrary to that on which the 
suit was pleaded in a lower court, 
appellants’ prior construction of the 
statute was held highly persuasive. 
Tex.—Ferguson v. Johnson, Clv.App., 
67 S.W.2d 372. 

58.5 Kan.—Brown v. Beckerdite, 264 
P.2d 308, 174 Kan. 163—Hammar- 
gren v. Montgomery Ward & Co., 
241 P.2d 1192, 172 Kan. 484. 

N.Y.—United Mut. Fire Ins. Co. v. 
Metropolitan Distributors, 9 N.Y. 
S.2d 497, 169 Mlsc. 1049. 

Ohio.—Creek v. Becker, App., 67 NE. 
2d 566. 

Aid la causiag 

Qa.—Wallis v. Watson, 190 S E. 360, 
184 Ga. 38. 

58.10 Ill—Gallo V. Baltimore & O. 
C. T. R. Co., 83 N.E.2d 866, 336 Ill. 
App. 309. 

Possible correction of error after 
trial 

Counsel may not Intentionally 
bring about error and Justify such 
error on ground that it may be cor¬ 
rected after trial. 

Mo.—Bartch v. Terminal R. Ass’n of 
St. Louis, App., 264 S W 2d 937. 

Irregularity ia challenge to Jury 
Cal.—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

Party instrumental ia bringing about 
error 

Neb.—Dyer v. Ilg, 67 N.W.2d 84, 166 
Neb. 668—Pierce v. Fontenelle, 66 
N.W.2d 668, 166 Neb. 236—Mis¬ 
souri P. Ry. Co. V. Fox, 83 N.W. 
744, 60 Neb. 531. 

58.15 Ohio—^Westropp v. E. W. 

Scripps Co., 59 N.E.2d 206, 76 Ohio 
App. 463. 

58A0 Okl.—Oklahoma Ry. Co. v. 
State ex rel. Dept, of Highways, 
237 P.2d 878, 205 Okl. 325. 

Waiver of motion made 

Where plaintiff, in open court, 
waived motion to recommit case to 
master for purpose of compelling 
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master to comply with request that 
he append to plaintiff’s objections a 
brief summary of as much of evi¬ 
dence as was necessary for court to 
determine questions of law raised by 
objections, plaintiff could not, on 
appeal, complain of original action 
of master in denying request. 

Mass.—Ingram v. Elchel’s Spa, 46 N. 

E. 2d 683, 313 Mass. 109. 

58.85 Cal.—State v. Day, 173 P.2d 
399, 76 C.A.2d 536. 

Okl.—St. Louis-San Francisco Ry. 

Co. V. King, 278 P 2d 846. 

58.30 Pa.—^Huntzinger v. Wileman, 
45 A.2d 7, 353 Pa. 274. 

59. U.S.—Petersen v. Chicago, Great 
Western Ry. Co, C.C.A Neb, 138 

F. 2d 304, 149 A LR. 766. 

Ark.—Missouri Pac. R. Co. v. Gilbert, 
178 S.W.2d 73, 206 Ark 683. 

Cal.—Lynch v. Birdwell, 285 P.2d 
919. 44 C.2d 839. 

Shiya v. Revica, 264 P.2d 190, 
122 C.A.2d 155—Kalmus v. Kalmus, 
230 P.2d 67, 103 C.A.2d 405, cer¬ 
tiorari denied 72 S.Ct 292, 342 U.S. 
903, 96 L.Ed. 676—Shapiro v. Equi¬ 
table Life Assur. Soc. of U. S , 172 
P2d 725, 76 C A 2d 75— Corpus 

Juris Secundum cited in Lyle v 
Lyle, 127 P.2d 1006, 53 C A 2d 552 
—Van Der Veer v. Winegard, 107 
P2d 97, 41 CA2d 618—Noble v 
Miles, 19 P.2d 265, 129 C A. 724. 
followed in Stenovich v. Miles, 19 
r2d 267, 129 CA 793—Zarafonitls 
V. Yellow Cab Co. of Alameda 
County, 16 P 2d 141. 127 C A. 607— 
Abbott V. Cavalli, 300 P 67, 114 
C A 379—Lasky v. American In¬ 
demnity Co, 282 P. 974, 102 C.A. 
192—Cummings v Cummings, 275 
P. 245, 97 CA 144—Elsom v. Neff, 
149 P. 375, 27 C.A. 174. 

Conn—Crowder v. Zion Bapti.st 
Church, 119 A 2d 736, 113 Conn. 
90—Chapin v. Popllowski, 90 A.2(l 
167, 139 Conn 84—Battistelli v. 
Connohio, Inc. 88 A 2d 372, 138 
Conn. 646—Staff v. Hawkins, 64 A 
2d 176, 135 Conn. 316 
Fla—Borst v. Gale, 126 So. 290, 99 
Fla. 376—Lovett v. Lovett, 112 So. 
768, 93 Fla. 611. 

Ga.—^Wager v. Carrollton Bank, 120 
S.E. 116, 156 Ga. 783. 

George A. Rheman Co. v. May, 
31 S.E.2d 738, 71 Ga App. 651. 
Idaho.—Applebaum v. Stanton, 276 
P. 47. 47 Idaho 396—Frank v. 

Frank, 273 P. 943, 47 Idaho 217— 
Mathers v. Mathers, 248 P. 468, 42 
Idaho 821—Walling v. Walling. 214 
P. 218, 36 Idaho 710—^Dover Lum¬ 
ber Co. V. Case, 170 P. 108, 31 Idaho 
276—Trask v. Boise King Placers 
Co., 142 P. 1073, 26 Idaho 290. 

III.—People, by Kerner, v. United 
Medical Service, 200 N.E. 157, 862 
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Ill. 442, 103 A.L..R. 1229—Western 
Springs Park Dist. v. Lawrence. 
175 N.B. 679, 343 Ill. 302—Kellner 
V. Schmidt, 159 N.E. 821, 828 Ill. 
426—Williams v. Marmor, 161 N.E. 
880. 821 111. 283. 46 A.L.R. 132. 

Oorpita Juris Ssouaduu oitsd la 
Williams V. Cowsett, 81 N.E.2d 264, 
266, 335 Ill App. 229—Paul v. 

Shakes, 47 N.E.2d 374, 317 Ill.App. 
650. 

Ind.— Corpus Juris Seouadum quoted 

la Armstrong v. Presslor, 73 N.E 
2d 761, 763, 863, 226 Ind 291— 
Gray v. Gray, 176 NE. 106, 202 
Ind. 485—Moran v. Miller, 163 N.E. 
890, 198 Ind. 429. 

Seward v. Seward, App, 134 N. 
E.2d 660—Stull V. Davidson, 127 
N.E.2d 130, 126 Ind.App. 665— 

Hamling v. Hildebrandt, 81 N.E.2d 
603, 119 Ind App 22. 

Iowa.—Hackman v. Beckwith, 64 N. 
W'.2d 275, 245 Iowa 791—Star Land 
Co V Olsen, 168 NW. 111. 

Kan —In re Bennett’s Estate, 290 
P.2d 837, 178 Kan. 690—Hawkins 
V. Wilson. 267 P.2d 1110, 174 Kan 
602—Brown v. Beckerdite. 254 P. 
2d 308, 174 Kan 153—Hammar- 
gren v. Montgomery Ward & Co., 
241 P.2d 1193, 172 Kan 484—Sime¬ 
on V. Sohroeder, 227 P 2d 153, 170 
Kan. 471—Snyder v. I^assen, 132 
P2d 624, 15G Kan. 2.30—Smith v 
Veeder Supply Co , 19 P.2d 699, 137 
Kan. 124—Brown v Union Oil Co. 
of Wichita. 218 P. 998, 114 Kan. 
482. 

Ky—Hovermale v. Central Ky Nat¬ 
ural Gas Co, 282 S W 2d 136— 
Louisville Taxicab & Transfer Co. 
V. Crane, 2G2 S W 2d 188—Sparks 
V. Do.ss. 253 SW2d 245—Wathem 
V. Mackey, 187 S W.2d 1000, 300 
Ky. 115—Miles v .Southeastern 
Motor Truck Lines, 173 S.W.2d 990, 
295 Ky 156—Cawood v. Cawood's 
Adm'x, 147 S.W.2d 88, 285 Ky. 201 
—Runyon’s Adm’x v Runyon, 109 
S.W.2d 629, 270 Ky. 359—Equitable 
Life Assur Soc of U. S. v. Patrick, 
72 S.W.2d 480, 255 Ky. 80—Ohio 
Valley Banking & Trust Co. v. 
King, .38 SW.2d 663, 238 Ky. 712. 
Mass.—Thomas G. Jewett Jr., Inc. v. 
Keystone Driller Co, 185 N.E. 369, 
282 Mass 469, 87 A.L R. 1298. 

Mich.—Prenzel v. Hayes, 219 N.W. 
740, 242 Mich. 631. 

Minn.—Northland Pine Co. v. Melin 
Bros.. 171 N.W. 808, 142 Minn. 233. 
Miss.— Corpus Juris Seounduxu cited 
lu Talbott V. Perkins, 82 So.2d 670, 
574— Corpus Juris Seouadum cited 
in Continental Southern Lines v. 
Klaas, 66 So.2d 575, 583, 217 Miss. 
795, suggestion of error overruled 
66 So 2d 833, 217 Miss. 796, fol¬ 
lowed in 66 So.2d 834, 217 Miss. 
795, suggestion of error overruled 
65 So.2d 596, 217 Miss. 796, sugges¬ 
tion of error dismissed and motion 
to set aside denied 67 So.2d 266, 
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217 Miss. 796— Corpus Juris 8s- 
oundum oitsd in Federal Compress 
Co. V. Craig. 7 So.2d 632, 586, 192 
Miss. 689. 

Mo.—Moore v. St. Louis Public Serv¬ 
ice Co., 261 S.W.2d 38. 

Ziervogel v. Royal Packing Co., 
App., 226 S.W.2d 798—Baumhoer 

V. McLaughlin. App., 205 S.W.2d 
274—Wilkerson v. Missouri Pac. 
R. Co., App., 69 S.W.2d 299—State 
ex rel. Highway Commission of 
Missouri V. Williams, 61 S.W.2d 
538. 227 Mo.App. 196. 

Neb.—Roller v. Ankeny. 68 N.W.2d 
686. 160 Neb. 47—Tucker v. Pax¬ 
ton & Gallagher Co., 41 N.W.2d 911, 
162 Neb. 622—^Fonda v. North¬ 
western Public Service Co., 292 N. 

W. 712, 138 Neb. 262—In re Mat¬ 
tingly’s Estate. 236 N.W. 176, 121 
Neb. 90—Day v. Metropolitan Util¬ 
ities Dist., 214 N.W. 647. 115 Neb. 
711. motion denied 216 N.W. 656, 
115 Neb. 711. 

N.J —Fidelity Union Trust Co. v. 

Galm, 160 A. 645. 109 N.J.Law 111 
N.M.—Hodgkins v. Christopher, 274 
P 2d 163, 68 N.M. 637—Hall v. 
Stiles, 268 P.2d 386, 67 N.M. 281. 
N.Y —Rudiger v. Coleman, 126 N.E. 
723, 228 N.Y. 225. 

Laks V. Keller, 168 NY.S 614, 
172 App Div. 205. 

N.r —Brittain v. Blankenship, 94 
SE2d 489, 244 N C. 518—Johnson 
V. Sidbury, 38 S.E.2d 82, 226 N.C. 
345 

ND—Vannett v Reilly-Herz Auto¬ 
mobile Co, 173 NW. 466, 42 N.D. 
607. 

Ohio— Corpus Juris Ssounduxn cited 

lu Lester v. Leuck, 50 N.E.2d 146, 
146, 142 Ohio St. 91. 

Kunkel v. Cincinnati St. Ry. Co., 
80 NE2d 442, 82 Ohio App. 341— 
Woodward v. Gray, 188 N.E. 304, 
46 Ohio App. 177. 

Okl.— Corpus Juris Seouudum cited 

In Cosar v. Bemo, 282 P 2d 222, 
226—Bnghtmire v. Darnold, 272 
P 2d 401—Beam v. Green, 262 P. 
2d 444, 208 Okl. 10—Oklahoma Ry 
Co. V. State ex rel. Dept, of High¬ 
ways, 237 P.2d 878, 205 Okl. 325— 
Alexander v. Pharaoh & Co., 156 P. 
2d 244, 195 Okl. 74—Taliaferro v. 
Reirdon, 99 P.2d 600, 186 Okl. 607 
—Cimarron Valley Pipe Lino Co 
V. Holmes, 78 P.2d 403, 182 Okl. 
460—Banta v. Hestand, 76 P.2d 416, 
181 Okl. 661—Madden v. Tilly, 54 
P.2d 161, 176 Okl. 689—Dills v. 
Calloway, 52 P,2d 707, 176 Okl. 395 
—Federal Surety Co. v. L. B. Ad¬ 
ams Lumber Co, 40 P.2d 1057, 
170 Okl. 445—Skaggs v. Gypsy Oil 
Co., 36 P.2d 866, 169 Okl. 209—Al¬ 
len V. Oklahoma State Bank of 
Enid, 270 P. 838, 133 Okl. 14—Mus¬ 
kogee Electric Traction Co. v. Dun- 
nam, 263 P. 1091, 129 Okl. 70— 
Hutchins v. Richardson, 227 P. 432, 
100 Okl. 80-—Doggett v. Doggett, 
203 P. 228, 86 Okl. 90—Chicago. R 
L & P. By. Co V. Morton, 157 P. 
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917, 67 Okl. 711—Wallace v. Duka, 
142 P. 308. 44 Okl. 124. 

Or.—Burgess v. Charles A. Wing 
Agency. 11 P.2d 811, 189 Or. 614— 
Brown v. Jones, 3 P.2d 768, 187 Or. 
620— Richardson v. Portland 
Trackless Car Co., 833 P. 640, 113 
Or. 644. 

Pa.—In re McCaskey’s Estate, 160 A. 
707, 807 Pa. 172. 

S.C.— Corpus Juris ■eouadum ottsd 

in Floyd V. Thornton, 68 S.E.2d 
334, 339. 220 S.C. 414. 

Tenn.—^Norris v. Richards, 246 S.W. 
2d 81, 198 Tenn. 460— Corpus Juris 
quotsd in Gentry v. Betty Lou 
Bakeries, 100 S.W.2d 230, 231, 171 
Tenn. 20. 

Corpus Juris Seoundum cited la 

East Tennessee Natural Gas Co. v. 
Peltz, 270 S.W.2d 691, 609, 38 

Tenn App. 100—Gardner v. Burke, 
187 S.W.2d 26, 28 Tenn.App. 119— 
Herstein v. Kemker, 94 S.W.2d 76. 
19 Tenn.App. 681—Bealafelt v. 
Hicks, 13 Tenn.App. 18. 

Tex.—Reynolds v. McMan Oil & Gas 
Co., ComApp., 11 SW2d 778, re¬ 
hearing denied 14 S.W.2d 819. 

Missourl-Kansas-Texas R. Co. of 
Tex. v. Waddles, Clv.App., 203 S. 
W.2d 350—City of Wichita Fall.s 
v. Bruner. Clv.App., 191 S.W.2d 912 
—Eaton V. Husted, Civ.App., 163 S 
W2d 439, affirmed 172 S.W.2d 493, 
141 Tex. 349—Whitehead v Trad¬ 
ers & General Ins. Co., Clv.App., 
128 SW2d 429—Braden v. State, 
Civ App, 108 SW.2d 314—Jones v. 
Guy, Clv.App., 71 S W.2d 913—Her¬ 
mann Hospital Estate v. Nachant, 
Civ App , 36 S W.2d 1097, reversed 
on other grounds, ComApp, 65 S. 
W.2d 606—Scaling v. Williams, 
Civ.App., 284 S.W. 310—Bergman 
Produce Co. v. American Ry. Ex¬ 
press Co., Civ App., 262 S W. 891 
—King V. Gray, Clv.App., 176 S.W. 
763. 

Va.—Godsey v. Tucker, 84 S.E 2d 435, 
196 Va. 469—Burch v. Virginia 
Public Service Co, 194 SE 698. 
169 Va. 460—Hudson Transp Co v. 
McMurran, 138 S.E. 470, 148 Va- 
231. 

Wash.—Collins v. City of Ellensburg, 
157 P 864, 91 Wash. 232. 

WVa—Wood County Bank v. King, 
89 S E.2d 627— Corpus Juris Se- 
ouudum Quoted in State v. Ruble, 
193 S.E. 567, 669, 119 W.Va. 356— 
Thomas v. Jones, 141 S.E. 434, 105 
W.Va 46—McEIhinny v. Minor, 114 
SE. 147, 91 WVa. 765—William 
Jamc.s Sons Co. v Hutchinson. 90 
SE. 1047, 79 W.Va. 389. 

Wis.—Nowaczyk v. Marathon Coun¬ 
ty, 238 NW. 383, 206 Wis. 636 
4 C.J. p 700 note 39—19 C.J. p. 1227 
note 14—42 C.J. p 1288 note 31— 
47 C.J. p 594 note 88 — 64 C.J. p 
603 note 26. 

“Errors of the trial court cease to 
be such in the appellate court IT in¬ 
vited or waived.’* 
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§ 1501 APPEAL & ERROR 


Wit his rcqticst^®*® or or on his urg-- 

ingr^69.i6 or where he procured the making of the 
ruling or the taking of the action.B9-20 


Also, a party cannot take advantage of errors 
which were the natural consequences of his own 
neglect, or negligence,®<> or of his conduct or mis- 


—Dollarhide v. Gunstream. S88 
P.2d 1042, 1043, 55 N.M. 858. 

BMMoa for rolo 

The parties must abide by the oon- 
sequenoes of their own acts. 

Cal.—^In re Hart’s Estate, 286 P.2d 
884, 107 C.A.2d 60. 

Xavltatlon la sapress laasraaflTo 
Tex.—Le Sage v. Smith, Civ.App., 
145 S.W.2d 808, error dismissed, 
Judgment correct. 

Error of oonualasioa 
Ohio.—^Djubasak v. Taylor, App., 128 
K.RSd 849. 

Error la proosdaro 

Utah.—Ludlow V. Colorado Animal 
By-Products Co., 187 P.2d 847, 104 
Utah 221. 

Eatrapplag oonrt 

A litigant will not be permitted to 
entrap the court by an Invitation to 
commit error. 

Iowa.—In re Iwers’ Estate, 280 N.W. 
579, 225 Iowa 889. 

Oourse not oonfomlag to law 

One who has by his conduct in¬ 
duced the court to pursue a certain 
course cannot later object, even 
though the course did not conform 
with the law. 

Ohio.—Title Guarantee & Trust Co. 
V. Wilby, 69 N.B.2d 429, 78 Ohio 
App. 183. 

Eeoessary result of error 

A party inducing error cannot 
complain of necessary result thereof. 
Tenn.—Carman v. Huff, 227 S,W.2d 
780, 32 Tenn.App. 687. 

Change made at appellant’s Instance 

An appellant cannot question a 
change in an assessment roll made 
by the court below at his instance. 
Wash.—Collins v. City of Ellensburg, 
157 P. 864, 91 Wash. 232. 

Positions to the contrary 

(1) A litigant cannot take posi¬ 
tions to the contrary, one in which he 
has sought and procured an order, 
ruling, or Judgment in the trial court, 
and another in the supreme court in 
which he complains of such order, 
ruling, or Judgment. 

Kan.—Brown v. Union Oil Co. of 
Wichita, 218 P. 998, 114 Kan. 482. 

(2) Party on appeal could not take 
a position inconsistent with that 
which ho induced trial court to take. 
Or.—Howland v. Iron Fireman Mfg. 

Co., 213 P.2d 177, 188 Or. 230, re¬ 
hearing denied 215 P.2d 380, 188 
Or. 230. 

(3) Inconsistent position on ap¬ 
peal generally see infra S 1503. 

Appoiatmsat of recelvex 

Tex.—Gossett v. Hensley, Civ.App., 
94 S.W.2d 903. 


Error luduoad by ooparty 

In a personal injury action against 
two defendants, where reversible er¬ 
ror is brought about by one, such 
defendant cannot ask that Judgment 
be reversed. 

Mo.—Knox v. Missouri, K. & T. Ry. 

Co.. 203 S.W. 225, 199 Mo.App. 64. 
Eequsstlag conlLrmatloa of sals 
A purchaser at a Judicial sale, re¬ 
questing the court to confirm the 
sale, cannot complain that the con¬ 
firmation was erroneous. 

Va.—Hudson Transp. Co. v. McMur- 
ran, 138 S.E. 470, 148 Va. 231. 

Self-invltsd error 

A party may not complain of self- 
invited error. 

I Mo.—Brewer v. Sllversteln, 64 S.W. 
2d 289—Meffert v. Lawson, 287 S. 
W. 610, 315 Mo. 1091. 

Schell V. P. E. Ransom Coal & 
Grain Co, App., 79 S.W.2d 643— 
Herndon v. S. A. Robertson Const. 
Co., 59 S.W.2d 75. 227 Mo.App. 694. 
Error held not invited or aoanlosoed 
la 

Cal.—De Roulet v. Mitchel, 160 P.2d 
574, 70 C.A.2d 120. 

Ill.—^^Vattman v. St. Luke’s Hospital 
Ass’n, 41 N.E2d 814, 314 Ill.App. 
244. 

Bole held Inapplicable 

Where plaintlfCs In error presented 
to appellate court question of funda¬ 
mental error, resulting from rendi¬ 
tion of Judgment of appellate court 
in conflict with answer of supreme 
court to certified question, and as¬ 
signed such error in supreme court, 
matter held suflficiently presented to 
supreme court, rule of invited error 
being inapplicable, although rule of 
law pronounced in answer to certified 
question was not contended for by 
anv party in trial court. 

Tex.—Federal Royalty Co. v. State, 
98 S.W.2d 993, 128 Tex. 824. 

59.5 Cal.—Jen tick v. Pacific Gas & 
Electric Co., 114 P.2d 843, 18 C.2d 
117 

Shumate v. Johnson Pub. Co., 293 
P.2d 531, 139 CA.2d 121—Rednall 
v. Thompson, 239 P.2d 693, 108 C. 
A.2d 662. 

Idaho—Fogelstrom v. Murphy, 222 
P 2d 1080, 70 Idaho 488. 

Ill.—Paul V. Shukes, 47 N.B.2d 374, 
817 Ill.App. 650. 

Mass.—Deyrmanjian v. Palais, 42 N. 
E.2d 528, 311 Mass. 553—Thomas 
G. Jewett, Jr., Inc. v. Keystone 
Driller Co., 185 N.E. 869, 282 Mass. 
469, 87 A.L.R. 1298. 

Neb.—Garbark v. Newman, 61 N.W. 

2d 315, 155 Neb. 188. 

Ohio.—^Kunkel v. Cincinnati St. Ry. 
Co., 80 N.E.2d 442. 82 Ohio App. 
341. 


“We do not think that a party may 
contend for a certain point and there¬ 
after claim error on the part of the 
court in giving It consideration.” 

S.C.—^Ployd V. Thornton, 68 S.£.2d 
334, 339, 220 S.C. 414. 

“It is an elementary principle sup¬ 
ported by many authorities that a 
litigant cannot ask something of a 
court and then complain that the 
court committed error in giving it to 
him. The rule, grounded in even Jus¬ 
tice and dictated by common sense, 
is that he is estopped.” 

Tex.—Northeast Texas Motor Lines 
v. Hodges, 158 S.W.2d 487, 488, 138 
Tex. 280. 

Special lastaaoe or request 

Ind —Mutual Life Ins. Co. of New 
York V. Jay, 44 NE.2d 1020, 112 
Ind.App. 383. 

Orders made by court 

(1) One cannot be heard to com¬ 
plain of orders made by court at in¬ 
stance of such party. 

Cal.—Kalmus v. Kalmus, 230 P 2d 
57, 103 C.A.2d 405, certiorari de¬ 
nied 72 S.Ct. 292, 342 U.S 903. 9(> 
LEd. 676. 

(2) This rule applies to an order 
of dismissal entered on motion. 

Pla—Dorman v. Dorman, 169 So 867, 
125 Fla. 280. 

59.10 Ohio.—Kunkel v Cincinnati 
St. Ry. Co., 80 N.E.2d 442, 82 Ohio 
App. 341. 

59.15 Tex.—Le Sage v. Smith, Civ. 
App, 145 S.W.2d 308, error dis¬ 
missed, judgment correct—Braden 
v. State, Civ.App., 108 S.W 2d 314 
“Appellants . . . cannot com¬ 

plain of having obtained that which 
they urge.” 

Miss.—Davis v. Shemper, 60 So 2d 
143, 144, 210 Miss. 201. 

59.20 Ga—Wallis v. Watson, 190 S. 
E. 860, 184 Ga. 38. 

Neb.—Gruntorad v. Hughes Bros. 
Inc., 73 N.W.2d 700, 161 Neb. 368— 
Gricss V. Borchers, 72 N.W. 2d 820, 
161 Neb. 217—Norwegian Snow 
Plow Co. V. Bollman, 66 N.W. 292, 
47 Neb. 186, 81 L.R A. 747—Pierce 

V. Fontenelle, 65 N.W.2d 658, 16G 
Neb. 236—In re Egan’s Estate, 52 
N.W.2d 820, 165 Neb. 611—Cham¬ 
bers V. Chambers, 61 N.W.2d 310, 
156 Neb. 160—Pahl v. Sprague, 42 
N.W.2d 367, 152 Neb. 681. 

60. Ind.— Oorpufl Juris Becundum 

quoted la Armstrong v. Press I or, 
73 N.E.2d 761, 768, 853, 225 Ind. 
291. 

Mo.—Foster v. Sayman, App., 181 S. 

W. 1186, affirmed. Sup., 187 S.W. 
1198. 

Neb.—Holman v. Stull. 267 N.W. 149, 
130 Neb. 876. 
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conduct.*^ 

The general rule is especially true where the er¬ 
rors were harmless, or not prejudicial,or were 
cured by instructions or admonitions of the 
court and the rule applies even though there 
has been an attempt to reserve the right of ap- 

peal.®2.l0 

Right of court to rule, A party litigant cannot 
demand that the court rule on a particular subject 
and then be heard to complain that the court had 
no right to rule at all on that branch of the case.®2.i5 

Opportunity to correct error, A party cannot sit 
back and, after the jury decides against him, claim 
error after he has been given the fullest opportunity 
to correct any alleged error at the trial.®2.20 

Leading reviewing court into error, A party on 
appeal may not complain of error committed by the 
reviewing court, where the court was led into the 
error by such party.®2 25 


APPEAL & ERROR §§ 1501-1502 

§ 1502. —. Jurisdiction and Venue 

A party may be eatopped to attack, on appeal, th#* 
exerciae of a Jurladietion which he haa Invoked or to whiela 
he hae conaented. With reapect to venue, one may not# 
on review, take a poaltion inconalatent with that takeia 
below. 

Since jurisdiction of the subject matter of a con¬ 
troversy must exist as a matter of law, and may 
not be conferred by consent of the parties or by 
estoppel,®® the better rule would seem to be that a 
plaintiff against whom judgment is rendered is not 
estopped to assert, on appeal or error, that the court 
to which he resorted had no jurisdiction of the 
subject matter of the suit,®^ or of the person of de¬ 
fendant,®® nor does a defendant waive his right to 
raise, on appeal, the question of the power of the 
trial court to appoint the official referee to hear 
and determine the issues.®®*® 

On the other hand, if the subject matter is with¬ 
in the jurisdiction of the court and its jurisdiction 


Ohio—Loftus V. Palmer, App., 46 N. 
K 2d 312. 

Or—Anderson v. Morse, 222 P. 1083, 
110 Or 39. 

Pa—Faulkner v. Wynnewood Park 
Corp , Com PI., 57 MontgCo 124. 
Tenn—Norris v. Richards. 246 SW 
2d 81, 193 Tenn. 460— Oorpne Juris 
quoted in Gentry v. Betty Lou 
Bakeries, 100 S.W.2d 230, 231, 171 
Tenn 20. 

Gardner v, Burke, 187 SW2d 25, 
28 Tenn.App. 119 

W Va — Corpus Juris Secundum quot¬ 
ed in State v. Ruble, 193 S.F 667. 
509, 119 W.Va. 366. 

4 C J p 700 note 40. 

Complainant wlio did not perfect 
appeal was not in position to assiirn 
as error the failure of chancellor to 
allow interest on recovery. 

Tenn —State ex rel. Wilson v. Mays. 
228 S.W.2d 97, 190 Tenn. 166. 

failure to famish Issue presenting' 
special defense 

Where objection was made to spe¬ 
cial issue, whereupon court stated to 
counsel for insurer that court would 
submit any affirmative defensive is¬ 
sues that had not been submitted, 
but Insurer failed to furnish the 
court any issue presenting the spe¬ 
cial defense referred to In the ob¬ 
jection, insurer was not in position 
to complain of failure of court to 
submit the special defense. 

Tex.—Southern Underwriters v. 

Jones. Civ App., 137 S.W 2d 62, er¬ 
ror dismissed, judgment correct. 

81. Cal.—McKinney v. Red Top Cab 
Co., 299 P. 113, 113 C.A. 637—-Smith 
V. Armstrong, 260 P. 847, 86 C.A. 
624. 

Ga.—Wallis v. Watson, 190 S.E. 860, 
184 Ga. 38. 


Ind— Corpus Juris Secundum quoted 

in Armstrong v. Presslor, 73 N.E. 
2d 751, 753, 853, 225 Ind. 291. 

Kan —Johnson v. Russell, 166 P.2d 
568, 161 Kan. 203 

Mo.—Zlervogel v. Royal Packing Co., 
App.. 226 S.W.2d 798. 

Pa—Heller v Capital Bank & Trust 
Co. of Harrisburg, 198 A. 298, 330 
Pa. 174. 

Tenn.—Norris v Richards, 246 S.W. 
2d 81. 193 Tenn 450— Corpus Juris 
quoted in Gentry v. Betty Lou 
Bakeries, 100 S.W.2d 230, 231, 171 
Tenn 20. 

Gardner v. Burke, 187 S.W.2d 
26, 28 Tenn.App. 119 
Tex —Whitehead v. Traders & General 
Ins. Co, Civ.App., 128 S.W.2d 429— 
Braden v. State, Civ.App, 108 S. 
W2d 314. 

W Va — Corpus Juris Secundum quot- 

ed in State v. Ruble, 193 S.E. 567, 
669, 119 WVa, 356. 

4 CJ. p 700 note 41. 

Error or prejudicial situation 

An appellant cannot complain of 
any error or prejudicial situation in 
which he is placed by his own con¬ 
duct. 

Cal,—Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 56. 

Taking fact as conceded 

A party conducting his case during 
trial in such manner as to warrant 
court in taking particular fact as 
conceded will not be heard to com¬ 
plain, in appellate court, that there 
was a mistake as to such fact and 
assign such mistake as ground for 
another trial. 

Mo—Morris v. Freyer, App., 161 6. 
W.2d 615. 

Voir dire examination of jurors 

Tex.—Holder v. Martin, Civ.App., 131 
S.W.2d 166. I 


82. Ind.—Bray v. Tardy, 105 N.E. 
772, 182 Ind. 98. 

Okl.—Cosar v. Bemo, 282 P 2d 222. 
W.Va.—Corpus Juris Secundum quot¬ 
ed in State v. Ruble, 193 S.E. 567, 
669, 119 W.Va. 366. 

4 C J. p 700 note 42. 

62.5 Okl.—Cosar v. Bemo, 282 P.2d 

222 . 

62.10 Tex.—^Whitehead v. Traders 
& General Ins Co. Civ.App, 128 
SW.2d 429—Braden v. State, Civ. 
App., 108 S.W.2d 314. 

62.15 Ill—Llndqul.st v Friedman's, 
Inc., 8 N.E.2d 625. 306 Ill. 232. 

62.20 Mich.—Baldwin v. Nall, 34 N. 
W.2d 639, 323 Mich. 26. 

62.25 Mo.—Morgan v. Kroger Gro¬ 
cery & Baking Co, 154 S.W.2d 
44, 348 Mo. 642. 

Deciding case on point not raised in 
trial court 

Mo.—Morgan v. Kroger Grocery 4k 
Baking Co., supra. 

63. Ala—Ray v Hilman, 167 So. 
676, 229 Ala. 424. 

NY.—Chamberlin v. City of Yonk¬ 
ers. 2 NYS2d 499, 263 App.Dlv. 
917. 

64. Col,—Burks v. Bronson, 207 P. 
1018, 58 C.A. 143. 

Va—Lltz V. Rowe, 86 S.E 165, 117 
Va. 752, L.R.A.1916B 799. 

4 C.J. p 700 note 43. 

65. W.Va.—Freer v. Davis, 43 S E. 
164, 52 W.Va. 1, 12, 94 Am.S.R. 806. 

4 C.J. p 700 note 44. 

65.5 N.Y.—Chamberlin v. City ol 
Yonkers, 2 N.Y.S.2d 499, 253 App 
Div. 917. 
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is invoked by the usual mode of procedure, and the 
court has proceeded to determine the controversy, 
the party invoking its jurisdiction will not be per¬ 
mitted to assume an inconsistent position in the 


same proceedings on appeal,^^ and it has been broad¬ 
ly held that one may not attack on review a juris¬ 
diction which he has himself recognized or in¬ 
voked.®*^ 


86. Ala—Ray v. Hilman, 157 So 
676. 229 Ala. 424. 

Arlz.— White v. White, 281 P.2d 111, 
78 Ariz. 397. 

Mont—Haggerty v. Sherburne Mer¬ 
cantile Co., 186 P.2d 884, 120 Mont. 
386. 

N.J.—State ex rel. Wm. Eckelmann, 
Inc., V. Jones, 72 A.2d 872, 4 N.J. 
374. 

Tex.—Spence v State National Bank. 
Com App., 5 S.W.2d 764. 

Panes V. Foley Bros. Dry Goods 
Co., Civ.App., 198 S.W.2d 494. 
Beeklag allinnative relief 
Mich.—Slaggert v. Case, 29 N.W.2d 
280. 319 Mich. 200. 

Tex.—Dipuccio v. Hanson, Civ.App., 
283 S.W.2d 863. 

IMlsmissal of oomplalnt 

Defendants in equity suit could 
not complain of Jurisdiction of trial 
court to enter order dismissing com¬ 
plaint for want of equity, since it 
was their order. 

Ill.—Texas Co. v. Hollingsworth, 27 
N.E 2d 67, 304 Ill App, 607, reversed 
on other grounds 31 N.E.2d 944, 
375 Ill. 536. 

Oounterolalm; cross oomplalat 

(1) Where defendant filed a coun¬ 
terclaim and submitted the entire 
matter to the court without a Jury, it 
could not urge, on appeal, that the 
court was without Jurisdiction to 
pass on the counterclaim and that 
it should have been determined in 
an Independent suit. 

Fla—Marek v. Patterson, 76 So.2d 
808. 

(2) In bank’s suit for declaratory 
judgment to determine rights to a 
bank’s deposit of a testatrix, legatee 
who filed cross complaint seeking 
adjudication of all her rights to 
Buch deposit as legatee and as cred¬ 
itor of the estate could not, on ap¬ 
peal, question the power of the 
court to determine her claim as 
creditor. 

Ala—Bowie v. Phenlx-Girard Bank, 
185 So 363, 237 Ala. 44. 

Xqulty JurisdlotioiL 

Where both parties to equity suit 
consented to equity Jurisdiction, and 
subject matter was such that Juris¬ 
diction Could bo conferred by con¬ 
sent. equity Jurisdiction could not 
be questioned. 

Ala.—Bates v. Bates, 24 So.2d 440, 
247 Ala. 337. 

Partition sals 

Defendants in suit to sell realty 
for partition could not object, on ap¬ 
peal, to Jurisdiction of trial court to 
pass on questions which they had 
prayed the trial court to decide. 


Md—Cook V. Boehl. 53 A.2d 565, 188 
Md. 681. 

67. Ark.—Farmers* State Bank v. 

Foshee, 280 S.W. 380, 170 Ark. 445. 
Qa.—May v. Sorrell, 111 S E 810, 153 
Ga. 47. 

IlL—Crawford Realty Sc Development 
Corp. V. Woodlawn Trust & Sav¬ 
ings Bank. 40 N.E.2d 771, 314 Ill. 
App. 188, affirmed 47 N.E.2d 81, 
382 Ill. 354. 

Ind.—Moran v Miller, 163 N.B. 890, 
198 Ind. 429. 

N.M.—Smith V. South, 283 P.2d 1073, 
59 NM. 312. 

Okl.—Minton v. Minton, 39 P.2d 638, 
170 Okl. 274. 

Or.—Little Applegate Improvement 
Dlst. Co. V. Munaell, 291 P. 369, 
134 Or. 182. 

Pa.—First Regular Baptist Church of 
Indiana. Pa. v. Allison. 154 A. 913. 
304 Pa. 1. 

R.I.—Budlong V. Budlong, 139 A. 298, 
48 RI 483. 

Tex—Harris v. Gregory, Civ.App., 
23 S.W.2d 748. 

Va—Chapman v. Kite, 107 S.E. 702, 
130 Va. 70. 

4 C.J. p 700 note 43. 

“To permit one to Invoke the ex¬ 
ercise of a Jurisdiction within the 
general powers of a court and then 
to reverse its orders upon the ground 
that it had no Jurisdiction would be 
to allow one to trifle with the courts. 
The principle is one of estoppel in 
the interest of a sound administra¬ 
tion of the laws whereby the regu¬ 
larity or even validity of an act 
procured by one himself cannot 
be raised—not that the act Is valid, 
for it may not be, and estoppel does 
not make valid the thing complained 
of, but merely closes the mouth of 
the complainant.’* 

Tex.—Spence v. State National Bank, 
Com.App., 5 S.W.2d 764, 756. 
Bxossdliiir JurisdiotiOB 
Under Code (1919) § 444, In view 
of S 486, in a suit to partition certain 
realty between heirs at law wherein 
a cross bill was filed by a third per¬ 
son claiming title under a grant from 
the state, a court of equity, after de¬ 
termining the issues of fact against 
cross complainant, namely, that the 
land In controversy was not waste 
and unappropriated land at the time 
of his grant, could repeal, set aside, 
and annul his grant from the com¬ 
monwealth, and cross complainant 
cannot complain on his appeal that 
the court exceeded the Jurisdiction 
which he invoked by intervening in 
the partition suit. 

Va.—Chapman v. Kite, 107 S.E. 702, 
130 Va. 70. 


Prsdlndsd from dtaylag •q.iiitalils jtu 
rlsdlotloa 

(1) Defendants who. Instead of de¬ 
murring, answered to the merits and 
sought injunctive relief against 
plalntUTs, were precluded from as¬ 
serting on appeal that the court was 
without equitable Jurisdiction. 

Or—Little Applegate Improvement 
Dlst. Co. V. Munsell, 291 P. 369, 
134 Or. 132. 

(2) Where defendants not only an¬ 
swered bill for cancellation but pray¬ 
ed for affirmative relief and thus in¬ 
voked Jurisdiction of the court, de¬ 
fendants could not, on appeal, chal¬ 
lenge Jurisdiction of trial court on 
ground that plaintiffs had adequate 
remedy at law. 

Mich.—Slaggert v. Case, 29 N.W 2d 
280, 319 Mich. 200. 

Within general scope of equitable Jn- 
rlsdlotlon 

In an action on a note, averments 
of the answer and prayer for can¬ 
cellation brought the cause within 
the general scope of equitable Juri.s- 
dictlon, and, if the ruling of the 
court assuming such Jurisdiction was 
erroneous, defendant could not com¬ 
plain. 

Or—Hibernia Bank v McElligott, 
34 P.2d 662, 147 Or. 387. 

Cannot complain as to lack of record 
showing 

Plaintiff, invoking jurisdiction of a 
lower court and agreeing to the rec¬ 
ord, cannot complain that the record 
failed to show jurisdiction of the 
trial court, 

Tex.—Harris v. Gregory, Civ App , 
23 S.W.2d 748. 

Jurisdiotlon of nonresident 

Whore plaintiff, suing to enjoin in¬ 
terference with land, made a nonresi¬ 
dent of the county a party and 
sought reformation of his deed to 
the nonresident, and the nonresident 
by appearing had waived the objec¬ 
tion to the Jurisdiction, plaintiff could 
not complain that the court had no 
Jurisdiction of the nonresident on de¬ 
fendant’s cross petition against the 
nonresident. 

Ga.—May v. Sorrell, 111 S.E. 810, 153 
Ga. 47. 

Jnrisdlotioii oTor oodafsndaiLt 

Defendant could not complain on 
appeal as to Jurisdiction of the court 
over oodefendant foreign insurer 
where she alleged in answer that 
such insurer was lawfully doing 
business in the state by license. 
Okl—Minton v. Minton, 39 P,2d 538. 
170 Okl. 274. 
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A party is not estopped to deny in a court of last 
resort the jurisdiction of an intermediate court to 
which a cause was removed by appeal or certio¬ 
rari.®® 

A defendant cannot insist on the jurisdiction of 
a court to try an issue raised by his cross action 
against plaintiff when he has obtained a dismissal 
of plaintiff’s action for want for service.®®-® 

Counsel who signed the answer and subsequent 
papers with the words “The Defendants," append¬ 
ing their names as attorneys, may not, on appeal, 
attack a judgment against one of defendants on the 
ground that no appearance was made for him.®®-i® 

Venue. One who applies for a change of venue 
is estopped to predicate error on the granting there¬ 
of,®® and one cannot on review complain of a rul¬ 
ing as to venue consistent with his view of the mat¬ 
ter in the trial court.*^® Likewise, a reviewing court 
will not reverse for want of venue at the instance 


APPEAL & ERROR B 1502-lSOS 

of complainants who have appealed from an ad¬ 
verse decree, where they invoked the jurisdiction 
of the trial court in the county in which the case 
was tried, and insisted throughout the trial on its ex- 
creise.*^®-® 

§ 1503. — Nature and Theory of Cause 
and Grounds of Action or Defense 

a. In general 

b. Limitations and qualifications of rule 

c. Applications and illustrations of rule 

a. In General 

Generally, a party may not, on review, change the 
theory on which the cate was tried, or the ground of ac¬ 
tion or defense relied on by him below; nor may he take 
a position inconsistent with that which he maintained In 
the trial court. 

The general rule is that a person cannot try his 
case on one theory in the trial court and on another 
theory in a court of review,7®®® whether the re- 


68. Miss —Lester v. Harris. 41 Miss. 

668 . 

4 C J. p 700 note 45. 

But It has been held that, on ap¬ 
peal from a judgment of the district 
court on merits, respondent cannot 
urge that the probate court or dis¬ 
trict court was without jurisdiction 
Minn.—Overvold v. Nelson, 243 N.W. 
439, 186 Minn 359 

68.5 Ga—Southern Straw Mfg. Co 
V Nix, 19 SE.2d 170, 66 Ga App 
695. 

68.10 Conn.—Hill v. Hill, 66 A.2d 
814, 135 Conn 566. 

69. Ind —Catherwood v. Cathorwood, 
127 NE. 816, 78 Ind.App 332 

SD—State v. Public Drug Co., 170 
N.W. 161, 41 SD 287. 

4 C J. p 701 note 46. 

Iflivitsd error as to ▼oaiie 

(1) Defendant, having moved for a 
change of venue to another county 
and another court, could not com¬ 
plain that the latter court could not 
finish trial begun by court granting 
the change of venue, the error, if 
any, being one invited by defendant. 
Ind.—Catherwood v. Catherwood, 127 

N.E. 816, 78 Ind.App. 332. 

(2) Where a party obtains a 
change of venue from one county and 
is instrumental in carrying the case 
to another county, he cannot suc¬ 
cessfully assert that the case is not 
properly in the circuit court of the 
latter county, unless he can make it 
appear that there is no Jurisdiction 
over the subject resident in that tri¬ 
bunal. 

Ind.—Catherwood v. Catherwood, su¬ 
pra. 

(3) In an action for an account¬ 
ing, where the separation of the is¬ 


sues was occasioned by an injunction 
procured by defendant in the court 
of another state, and where the is¬ 
sues were tried in different courts 
because of change of venue procured 
by such defendant, he could not com¬ 
plain of the separation of the issues 
and the trial of the separate issues 
in different courts, having invited 
such error. 

Ind —Catherwood r. Catherwood, su¬ 
pra. 

70. Cal.—Smalley v George C. Peck- 
ham Co, 165 P. 438. 175 C. 146. 

Reid V. Kerr, 220 P. 688, 64 C A. 
117. 

Tex—Kirk v. Harrington, Civ.App., 
265 S.W.2d 557. 

70.5 Miss—Ravesies v. Martin, 199 
So 282, 190 Miss. 92. 

70.50 Cal —Herbert v. Lankershlm, 
71 P.2d 220, 9 C 2d 409. 

Dallman Supply Co. v. Smlth- 
Blair, Inc., 228 P.2d 886, 103 C.A. 
2d 129—^Kantlehner v. Bisceglla, 
226 P.2d 636, 102 CA.2d 1—Nutt- 
man v. Chais, 225 P.2d 660, 101 C. 
A 2d 476—Tranchina v. Arcinas, 
178 P.2d 65, 78 C.A.2d 522—Foti 
V. Morrissey, 134 P.2d 51, 67 C.A. 
2d 328. 

Colo—Stralnar v. Vendetti, 63 P.2d 
1179, 98 Colo. 144. 

Conn.—McNamara v. City of New 
Britain. 79 A.2d 819, 137 Conn. 616 
—Gustave Fischer Co. v. Morrison, 
78 A.2d 242, 137 Conn. 399. 

Ill—Meyer v. Meyer, 77 N.B.2d 656. 
333 I11.APP. 460—Mills v. Reiger, 
65 N.E.2d 628, 328 Ill.App. 230— 
Letters v. Hayes. 64 N.E.2d 768, 
327 Ill.App. 440—Syrolshka v. Ple- 
nlozek, 63 N.E.2d 676, 327 Ill.App. 
218—In re Keiser's Estate, 61 N 
E.2d 409, 326 Ill.App. 260—2221 
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East Chestnut St. Corp. v. Murphy, 
60 N.E.2d 450, 325 Ill.App. 392— 
Kinne v. Duncan, 43 N.E.2d 426, 
316 Ill.App. 577, affirmed in part 
and reversed in part on other 
grounds 48 N.E 2d 375, 383 Ill. 110 
—In re Herrin’s Estate, 40 N.E.2d 
902, 814 Ill App 1—^Flanagan v. 
Wilson, 36 N.E.2d 87. 810 Ill.App. 
667—Davis v. Robinson, 23 N.E 2d 
816, 302 Ill.App. 365—Remington v. 
Krcnn & Dato, 7 N.E 2d 618, 289 
Ill.App. 648. 

Iowa.—Jensvold v. Chicago, O. W. 
R. Co., 18 N.W.2d 616, 236 Iowa 
708. 

Mich.—Leslie v. Mendclson, 4 N.W. 
2d 481, 302 Mich. 95—Michigan 
Aero Club v. Shelley, 278 N.W. 
121, 283 Mich. 401. 

Minn.—Walsh v. Kuechenmeister, 
266 NW. 340, 196 Minn. 483. 

Miss—Seward v. First Nat. Bank In 
Meridian, 8 So.2d 236, 193 Miss. 
656. 

Mo.—Blankenship v. St. Joseph Fuel 
Oil & Mfg. Co., 232 S.W.2d 964, 360 
Mo. 1171—Nulsen v. National Pig¬ 
ments & Chemical Co., 146 S.W.2d 
410, 346 Mo. 1246. 

Barrows v. Riss & Co., 179 S.W. 
2d 473, 238 Mo.App 334—Massey- 
Harris Co. v. Rich, 122 S.W.2d 868, 
233 Mo.App. 509. 

Nev.—Edmonds v. Perry, 140 P.2di 
666, 62 Nev. 41. 

N.J.—Brown v. Brown, 66 A.2d 164, 
2 N.J. 262. 

Solomon v. Goldberg, 78 A.2<i 
118, 11 N.J.Super. 69. 

N.M—Edwards v. Erwin, 197 P.2d 
435, 62 N.M. 280—Van Sickle v. 
Keck, 81 P.2d 707. 42 N.M. 460. 
NT.—Nirenstein v. George A. Hor¬ 
vath, Inc., 143 NT.S.2d 833, 286 
App.Div. 409—Tymon v. Tyrose 
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suit in the trial court is in his favor or against hence a party is estopped to urge, on appeal or er- 
hini;'^0.66 and this is the rule both in law and in ror, any error growing out of the trial, submis- 
equity.7® Another statement is that parties can- sion, or decision of the cause, or of any question 
not elect to try their causes on one theory in the therein, upon an incorrect theory, when such the- 
lower court, and, when defeated on that line, as- ory was of his owi- selection or when such theory 
sume a different position in the appellate court, and was adopted by the trial court at his request.^i Un- 


Homes, 3 N.Y.S.2d 74, 264 App.DlV. 
582, appeal dismissed 18 N.E.2d 
869, 279 N.Y. 787. 

N.C.—Sawyer v. Staples, 29 S.E.2d 
892. 224 N.C. 298. 

N.D.—Kelsch v. Miller. 16 N.W.2d 
433, 73 N.D. 406, 166 A.L.R. 1186 
—Campbell v Towner County, 3 N. 
W.2d 822, 71 N.D. 616. 

Okl.—Chapman v. Calhoun. 226 P.2d 
974, 204 Okl. 63—Butterlck Co. v. 
Molen, 138 P.2d 89, 192 Okl. 602— 
Knox V. Eason Oil Co.. 126 P.2d 
247, 190 Okl. 627—Miller v. Mil¬ 
ler, 99 P.2d 615, 186 Okl. 666, cer¬ 
tiorari denied 61 S.Ct. 9. 311 US 
646, 85 L.Ed. 411—Secreat v. Wil¬ 
liams. 94 P.2d 252. 186 Okl. 449— 
Plains Petroleum Corp. v. Hatch¬ 
er, 67 P.2d 699, 177 Okl. 22. 

Or.—Edwards v. Hoevet, 200 P.2d 
965, 185 Or. 284, 6 A.Li.R.2d 104. 
S.D.—Lundquist v. Plr.st Nat. Bank. 

271 NW. 664, 65 S D. 96. 

Tenn.—Phillips v. Tidwell. 174 S.W. 
2d 472, 26 Tenn.App. 643—Earle v. 
Illinois Cent. R. Co., 167 S.W.2d 15. 
26 TennApp. 660, certiorari denied 
63 S Ct. 161, 317 U.S. 680, 87 L.Ed. 
646—Park v. Sinclair Refining Co., 
142 S.W.2d 321, 24 Tenn.App. 204. 
Tex —Kousal v. Texas Power & 
Light Co.. 179 S.W.2d 283, 142 Teat, 
461—Safety Cas. Co. v. Wright, 160 
S.W 2d 238, 138 Tex. 492—Johnson 
V. Employers Liability ^ssur. Corp., 
112 S.W.2d 449, 131 Tex. 367. 

Howard v. Sears, Clv.App., 196 
S.W 2d 106—Southwest Stone Co 
V. Railroad Commission, Clv.App., 
173 S W.2d 326, error refused—Em- i 
ployers Cas. Co. v. Hicks Rubber 
Co., Clv.App., 160 S.W.2d 96, re¬ 
versed on other grounds Traders 
A General Ins. Co. v. Hicks, 169 
aw^d 142, 140 Tex. 686—Sette- 
gavt V. Martin, Clv.App., 164 S.W, 
2d 299—Houston Electric Co. v. 
Montgomery. Clv.App., 123 S.W.2d j 
943. reversed on other grounds 144 ! 
S.W.2d 251, 136 Tex. 638. 

Wash.—Stansbury v. Department of 
Labor and Industries. 217 P.2d 785, 
36 Wa8h.2d 330. 

WlB. —Chrome Plating Co. v. Wiscon¬ 
sin Electric Power Co., 6 N.W.2d 
692, 241 Wis. 564. 

Thsorjr not presented bp pleadings, 
evidence, or statement 

New theory not raised by plead¬ 
ings or presented to trial court ei¬ 
ther by pleadings, evidence, or open¬ 
ing statement of defendant's counsel 
could not be raised for the first time' 
on defendant's appeal* i 


Kan.—Rich v. Yoder. 228 P.2d 633, 
170 Kan. 726. 

Change of oonnsel does not Justi¬ 
fy argument by appellant on entire¬ 
ly different theory from that on 
which cause was tried In court be¬ 
low. 

Ala.—^Walker v. Walker, 16 So. 2d 
190, 245 Ala. 154. 

Unfairness to litigants and trial 
oonrt 

The practice of trying a case on 
one theory and then urging a dif¬ 
ferent theory on appeal is improper 
because manifestly unfair to liti¬ 
gants and to trial court. 

Cal.—Lowe v. Ruhiman, 155 P.2d 
671, 67 C.A.2d 828. 

Theory oppoeed to pleading! and 
admleelone in trial court may not 
be argued by party on appeal. 

Okl.—Kelley v. Garfield County 
Building & Loan Ass'n, 68 P.2d 
811, 180 Okl. 253. 

Barring qneetion going to Jnrledlo- 
tlon of oonrt, parties cannot try case 
on one theory In trial court and, 
then on appeal assign as error the 
procedure which they had been a 
part of producing. 

Ill.—Industrial Natural Gas Co. v. 
Sunflower Natural Gasoline Co., 71 
N.E.2d 199, 330 Ill.App. 343. 

70.55 Ariz —City of Phoenix v. 

Yates, 208 P.2d 1147, 69 Ariz. 68. 
Cal.—Arthur v London Guarantee & 
Acc. Co., 177 P.2d 625, 78 C.A.2d 
198. 

Ill.—Bryant v. Lakeside Galleries, 84 
N.E 2d 412, 402 Ill. 466. 

Davis V. Robinson, 23 N.E.2d 
816, 302 Ill.App. 366 
Mich.—MaJeskl v. County Superin¬ 
tendent of Schools for Huron 
County, 64 N.W.2d 705, 340 Mich. 
61. 

Mo—Sinclair Refining Co. v. Wyatt, 
149 S.W.2d 363, 347 Mo. 862. 

N.J.—Brown v. Brown, 66 A.2d 154, 

2 N.J, 262. 

Okl —Guyton v. Irwin, 253 P.2d 656, 
208 Okl. 77—Mid-Continent Petro¬ 
leum Corp V. Jamison, 171 P.2d 
976, 197 Okl. 387—Louis Berkman 
Co. V. Unger Metals Corp., 121 P 
2d 606, 190 Okl. 101. 

R.I.—Shea v. First Nat. Stores, 7 
A.2d 196, 63 R.I. 86. 

Tex—^Keeton v. Gillam Soap Works, 
Clv.App., 215 S.W.2d 676, error re¬ 
fused no reversible error—Reese 
V. First Nat. Bank of BellvUle, 
Clv.App., 196 S.W.2d 48, 171 A.L R. 
616, error refused no reversible 
error—Page v. Lockley, Civ.App., 
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176 S.W.2d 991, reversed on other 
grounds 180 S.W.2d 616, 142 Tex. 
694. 

Tex.—King v. Cash, Civ.App., 174 S. 

W.2d 603. 

Beoeipt of benefits 

A party, having elected to proceed 
on a certain theory of the law, may 
not, after having received the ben¬ 
efits thereof, abandon that theory. 
Ohio.—Hillsboro Live Stock Sales 
Co. V. Springfield Live Stock Sales 
Co., 67 N.E.2d 92, 79 Ohio App. 
243. 

70.60 Ill.—Davis v. Robinson, 28 N. 
E.2d 816, 302 Ill.App. 365. 

A oomplainant in a ohancex7 suit 

cannot make one case by his bill 
in the lower court and in the re¬ 
viewing court be allowed to make 
another and entirely different one 
Ill.—Bishop v. Ducklen, 64 NE.2d 
876, 322 III App 629, reversed on 
other grounds 60 N.E.2d 872, 390 
Ill. 176. 

Bight to egnitable relief 

A defendant taking position In su¬ 
preme court that plaintiff’s reply 
sought equitable relief and thereby 
made the case a chancery case 
waived any right to contend that 
plaintiff was not entitled to equitable 
relief by virtue of having sought 
such relief in reply instead of pe¬ 
tition. 

Ohio—Meyer v. Meyer, 91 N.E 2d 
892, 163 Ohio St. 408. 

71. U.S — Oozpns Juris Beoundum 

cited in New York Life Ins. Co. v 
Calhoun, C.C.A.Mo., 114 F 2d 626, 
643, certiorari denied 61 S Ct. 141, 
311 U.S. 701, 86 L.Ed. 456 
Ala.—^Austin v. Moebes, 102 So. 535, 
212 Ala. 465—^Wilson v. Horton, 
101 So. 740. 212 Ala. 87. 

Clifton V. Gay, 109 So. 168, 21 
Ala.App. 412, certiorari denied 109 
So. 170, 215 Ala. 22. 

Ariz.—^Ammerman v. Crozler, 291 P. 
996, 37 Ariz. 181—Pacific Finance 
Corporation v. Gherna, 287 P. 304, 
36 Ariz. 509—^Merchants’ & Stock 
Growers' Bank v. Marley, 264 P. 
471, 33 Ariz. 294—Reid v. Topper, 
259 P. 397, 32 Ariz. 381. 

Ark.—Andrews v. Southwestern Ho¬ 
tel Co., 44 S.W.2d 676, 184 Ark. 
982—Ramey v. Fletcher, 2 S.W. 
2d 84. 176 Ark. 196. 

Cal— Corpus Juris Beoundum oited 
in Munfrey v. Cleary, 171 P.2d 760, 
758, 76 C.A.2d 779—Dunphy v. 

Guaranty Building & Loan Ass’n, 
63 P.2d 1036, 11 C.A.2d 419—Mor¬ 
ris V. Whittier Amusement Co., 63 
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P.2d 772» 11 CJLtd S7S— 0*D6a t. 
Iceland, 62 P.2d 610, 10 OJL2d 651— 
Handy v. Fitschen, 60 P.2d 1069. 9 
C.A.ad 687 —Salmon v. Allen. 86 
P.2d 168. 1 C.A.2d 116—Collins v. 
Jones. 22 P.2d 89. 131 C.A. 747— 
White V. City of San Dieffo. 14 
P.2d 1062. 126 C.A. 601. followed 
in Webb v. City of San Dieffo. 14 
P.2d 1066, 126 C.A. 787—Webb v. 
Jones. 268 P. 588, 88 C.A. 20. 

Colo.—Strainar v. Vendetti, 63 P.2d 
1179. 98 Colo. 144—International 
Harvester Co. of America v. Law¬ 
rence Inv. Co.. 87 P.2d 629, 95 
Colo. 623—Illinois Bldg. Co. v. Pat¬ 
terson. 15 P.2d 699, 91 Colo. 391 
—Carlberg v. Willmott, 287 P. 8b3, 
87 Colo. 374—Colorado Investment 
& Realty Co. v. Riverview Drain¬ 
age Diet.. 266 P. 601, 88 Colo. 468 
—Order of Railway Conductors v. 
Jones. 239 P. 882, 78 Colo. 80— 
Arkansas Valley Bank v. Esser. 
224 P. 227, 75 Colo. 110—Reno v. 
Reno & Juchem Ditch Co., 173 P. I 
877, 65 Colo. 80. 

Conn.—^Rinalli v. Kurtz. 166 A. 916, 
117 Conn. 166. 

Del.—Trout v. Farmers* Trust Co. of 
Newark, 168 A. 208, 19 Del.Ch. 
437. 

Idaho.—Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 22 P.2d 147, 62 Idaho 766— 
Peterson v. Universal Automobile 
Ins. Co., 20 P.2d 1016, 53 Idaho 
11—Boise Payette Lumbor Co. v. 
Bales, 20 P.2d 214, 52 Idaho 762. 
Ill —People, by Kerner v. United 
Medical Service. 200 N.E. 167, 362 
Ill. 442—Off V. Exposition Coaster. 
167 N.E. 782. 336 Ill. 100—Kellner 

V. Schmidt, 159 N.E. 821. 328 Ill. 
426. 

Mitchell V. Eareckson, 250 Ill 
App. 608. 

Ind.—Corpus Juris Seooiidiuii cited 

in Sodders v. Jackson, 44 N.E. 2d 
810, 814, 112 Ind.App. 179—Union 
City V. Fisher, 173 N.E. 330, 91 
Ind.App. 672—Salt Springs Nat. 
Bank v. Schlosser. 171 N.E. 202, 91 
Ind.App. 295. 

Iowa.—Simmons v. Simmons, 246 N. 

W. 697, 216 Iowa 664—McLain v. 

Risser, 223 N.W. 162, 207 Iowa 490 
—Rauch V. Des Moines Electric 
Co., 218 N.W. 340. 206 Iowa 809— 
Loran v. City of Des Moines, 219 
N.W. 418, 206 Iowa 1349—Ander¬ 
son V. Foglesong, 207 N.W. 662, 
201 Iowa 481—Leach v. Castana 
Sav. Bank of Castana, 207 N.W. 
381, 201 Iowa 846—Peterson v. 

McManus, 172 N.W. 460, 187 Iowa 
622. 

Kan.—Herl v. Herl, 114 P.2d 817. 
164 Kan. 44—Qalamba v. Stein- 
berger, 112 P.2d 78, 163 Kan. 601— 
Abramson v. Wolf, 28 P.2d 976, 
138 Kan. 856. 

Ky.—Carpenter v. Connelley, 86 S.W. 
2d 315, 260 Ky. 696—Equitable 

Life Assur. Soc. of U. S. v. Reyn¬ 
olds, 82 S.W.2d 609, 269 Ky. 604 
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—Gheens t. Bush, 80 &W.8d 681, 
268 Ky. 640—Frank v. Diersoa* 80 
S.W.2d 950, 286 Ky. 229—Austin 
v. Taylor A Woods. 7 S.W.2d 498. 
224 Ky. 848. 

Mass.—Hinell v. Lacey. 174 N.E. 679, 
274 Mass. 431. 

Mich.—^Vanderhoef v. Pailcer Bros. 
Co.. 265 N.W. 449. 267 Mich. 672— 
Westman v. Brumm, 227 N.W. 764, 
248 Mich. 387. 

Minn.—^Walsh v. Kuechenmeister, 
265 N.W. 340, 196 Minn. 483—Peo¬ 
ple’s State Bank of Cleveland v. 
Dickie, 254 N.W. 782, 191 Minn. 
668—Steward v. Nutrena Feed 
Mills. 244 N.W. 818, 186 Minn. 
606—In re Anderson’s Estate, 239 
N.W. 602, 184 Minn. 648—Buck v. 
Patrons’ Co-op. Fire Ins. Co. of 
Anoka. Ramsey, and Hennepin 
Counties. 226 N.W. 446, 177 Minn. 
609. 

Miss.—Seward v. First Nat. Bank 
in Meridian, 8 So.2d 236, 193 Miss. 
666—Devitt v. Foster, 132 So. 182, 
159 Miss. 687, 74 A.L.R. 1092. 

Mo.—Benz v. Powell, 93 S.W.2d 877, 
338 Mo. 1032—Sullivan v. Connect¬ 
icut Mut. Life Ins. Co., 88 S.W.2d 
167, 337 Mo 1084—Scotten v. Met¬ 
ropolitan Life Ins. Co., 81 S.W.2d 
313, 336 Mo. 724—Pearson Eleva¬ 
tor Co. V. Missouri-Kansas-Texas 
Ry. Co., 80 S.W.2d 137, 336 Mo. 
683—Rath v. Knight, 65 S.W.2d 
682—Cain v. Humes-Deal Co., 49 
S.W.2d 90, 329 Mo. 1107—Smith | 
V. Kansas City Public Service Co., 
43 S.W.2d 648, 328 Mo. 979—Guth¬ 
rie V. Gillespie, 6 S.W.2d 886, 319 
Mo. 1137—Toeneboehn v. St. Louis- 
San Francisco R. Co., 298 S.W. 796, 
317 Mo. 1096—F. L. Dlttmeler Real 
Estate Co. v. Southern Surety Co., 
289 S.W. 877—B. F. Sturtevant Co. 
V Ford Mfg. Co., 288 S.W. 69, 316 
Mo. 1026—Carlson v. Wells, 276 
S.W. 26, 42 A.L.R. 1319—National 
Bank of Commerce in St. Louis v. 
Laughlin, 264 S.W. 706, 305 Mo. 
8—Mt. Vernon Car Mfg. Co. v. 
Hirsch Rolling Mill Co., 227 S.W. 
67. 285 Mo. 669. 

Oorpnz Juris Secundum cited In 

Palmer v. Security Ins. Co. of New 
Haven, Conn., App., 263 S.W. 2d 
210, 217—Gillman v. Pape, App., 
132 S.W.2d 1062—^Nelson v. Mass- 
man Const. Co., App., 91 S.W.2d 
623—^American Employers Ins. Co. 
of Boston, Mass., v. Manufacturers 
& Mechanics Bank of Kansas City, 
85 SW.2d 174, 229 Mo.App. 994— 
Moller-Vandenboom Lumber Co. v. 
Baudreau, App., 85 S.W.2d Ill- 
Fowler V. Missouri, K. & T. R. Co., 
84 S.W.2d 194, 229 Mo.App. 661— 
Craft V. Miller. App., 72 S.W.2d 
806—Bowling v. Lewis, 71 S.W.2d 
603, 228 Mo.App. 618—Schnurr v. 
Perlmutter, App., 71 S.W.2d 63— 
Szuch V. Bohn, App.. 57 S.W.2d 695 
—Rowland V. Boston Ins. Co., 55 
S.W.2d 1011, 227 Mo.App. 697—In 
re Liquidation of Gower Bank of 
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Gower. App., 66 S.W.*d 718. tmne- 
fering Consolidated School I>tst. 
No, 8 of Clinton County Gower 
Bank of Gower. 68 aW.8d 280— 

U. 8. FideUty A Guaranty Co. v. 
Goodaon. App., 64 S.W.2d 764— 
Webster v. Rankins. App., 60 S.W. 
2d 746—Dutton v. City of Inde¬ 
pendence, 60 S.W.2d 161. 227 Mo. 
App. 276—^Wentzel v. Lake LiOta- 
wana Development Co.. 48 S,W.2d 
185, 226 Mo.App. 960—^Kerne v. 
Dykes, 48 S.W.2d 183, 226 Mo.App. 
912—Owen v. Chicago Great West¬ 
ern R. Co., App., 47 S.W.2d 196— 
Oiffln V. Petree, 46 S.W.2d 609, 226 
Mo.App. 718—Browne v. Franklin 
Fire Ins. Co., 87 S.W.2d 977, 226 
Mo.App. 666—U. S. Feed Mills Co. 

V. Missouri Pac. R. Co.. 36 S.W.2d 

136, 224 Mo.App. 1184—Weil v. 

Richardson, 35 S.W.2d 869, 226 Mo. 
App. 1237—Shaw v. American Ins. 
Union, App., 33 S.W. 2d 1062— 
Prewitt V. Witte, 26 S.W.2d 1020. 
224 Mo.App. 836—Slater v. Atchi¬ 
son, T. A S. F. Ry. Co., 24 S.W. 
2d 660, 224 Mo.App. 824—Conti¬ 
nental Casualty Co. v. Monarch 
Transfer A Storage Co., App., 23 
S.W.2d 209—Alexander v. Barnes 
Grocery Co., 7 SW.2d 870, 223 Mo. 
App. 1—Securities Inv. Co. of St. 
Louis V. International Shoe Co.. 
App., 5 S.W.2d 682—Thompson v. 
Energy Const. Co., App.. 296 S.W. 
624—Maas v. Moon Motor Car Co., 
App., 268 S.W. 60. 

Mont.—Primmer v. Carter County, 21 
P.2d 67, 94 Mont. 166—Willlard 
v. Campbell, 11 P.2d 782, 91 Mont. 
493—Federal Surety Co. v. Basin 
Const. Co., 5 P.2d 776, 91 Mont. 
114—U. S. Building & Loan Ass’n 

V. Burns, 4 P.2d 703, 90 Mont. 402 
—Sharp Bros. v. Bartlett, 248 P. 
199, 76 Mont. 416—Hunt v. S Y 
Cattle Co., 244 P. 480, 76 Mont. 
594. 

Neb.—Peight v. State Real Estate 
Commission. 39 N.W.2d 823. 161 
Neb. 867—Roberts v. Kubik, 263 N. 

W. 143, 129 Neb. 796. 

N.J.—Lastowskl v. Lawnicki, 179 A. 
266, 116 N.J.Law 230—Silver Rod 
Stores V. Bernstein, 172 A. 540, 113 
N.J.Law 120. 

Silver Rod Stores v. Bernstein, 
164 A. 460. 110 N.J.Eq. 117. 

Holt V. New York, S. A W. R. 
Co., 168 A. 469, 10 N.J.Misc. 214. 
N.M.—National Mut. Savings A Loan 
Ass’n V. Hanover Fire Ins. Co. of 
City of New York, 63 P.2d 641. 
40 N.M. 44—Wooley v. Shell Pe¬ 
troleum Corporation, 45 P.2d 927. 
39 N.M. 266—State Bureau of Pub¬ 
lic Health v. Board of Com'rs of 
San Miguel County, 88 P.2d 1111, 
39 N.M. 81—Casna v. White, 29 P. 
2d 488, 38 N.M. 183—Horton v. 
Atchison, T. A S. P. R. Co., 288 P. 
1065, 84 N.M. 694—Miera v. Sam¬ 
mons, 248 P. 1096, 81 N.M. 599. 
N.Y.—Spencer v. Saporito, 283 N.Y, 
B. 489, 246 App.Dlv. 642—Oatka 
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Cemetery Ass’ii v. Caxeau, *76 N. 

T. S. 866, 242 App.Dlv. 416—Cana- 
day Cooler Co. v. Staten Island 
Shipbuilding Co., 266 N.T.S, 699, 
284 App.Dlv. 461—Commercial 
Credit Corporation v. Wells, 240 
N.Y.S. 189, 228 App.Dlv. 402. 

N.C.—McQuinn v. City of High 
Point, 8 S.E.2d 462, 217 N.C. 449, 
128 A.L.R. 608—McGraw v. South¬ 
ern Ry. Co., 184 S.B. 81, 209 N.C. 
482—Queen v. De Hart, 184 S.E. 7, 
209 N.C. 414—^Prater Pulverizer 
Co. V. Jennings, 179 S.E. 893, 208 
N.C. 234—Well v. Herring, 176 S. 
E. 886, 207 N.C. 6—McCall v. Glou¬ 
cester Lumber Co., 146 S.E. 679, 
196 N.C. 697—Moses v. Town of 
Morganton, 141 S.E. 484, 195 N.C. 
92—In re Bflrd’s Will. 141 S.E. 460, 
196 N.C. 76—Booth v. Hairston, 136 
S.E. 879, 198 N.C. 278, 67 A.L.R. 
1186, rehearing dismissed 141 S E. 
480, 196 N.C. 8—Pennell v. Brook¬ 
shire. 186 S.E. 267, 193 N.C. 73. 
ND.—Oonms Jturls Seonndnin cited 
la Donaldson v. City of Bismarck, 
3 N.W.2d 808, 812, 71 N.D. 692— 
Roach v. McKee. 266 N.W. 264, 66 
N.D. 304—Morton v. Woolery, 189 
N.W. 232. 48 N.D. 1132, 24 A.L.R. 
1107. 

Okl.—Thomas v. General Motors Ac¬ 
ceptance Corporation, 66 P.2d 844, 
176 Okl. 488—Antrim Lumber Co. 
v. Wagner, 64 P.2d 173, 176 Okl. 
664—Breene v. Crawford, 63 P.2d 
244, 176 Okl. 186—Ross v. Thomp¬ 
son, 60 P.2d 385, 174 Okl. 183—j 

U. S. Fidelity & Guaranty Co. v. 
State ex rel. Shull. 36 P.2d 47, 169 
Okl. 69—Inter Ocean Oil Co. v. 
Marshall, 26 P.2d 399, 166 Okl. 
118—^Ward v. Continental Ins. Cor¬ 
poration. 24 P.2d 664, 166 Okl. 20— 
Gustin V. Carshall, 10 P.2d 260, 156 
Okl. 173—J. L. Lemmon Co. v. Op- 
penheimer, 8 P.2d 679, 166 Okl. 209 
—Morrison v. Krouch, 285 P. 10, 
141 Okl. 288—Green v. Sammons, 
284 P. 1116, 142 Okl. 36—Kurz v. 
Stafford, 274 P. 674, 136 Okl. 121— 
Oklahoma City v. Coombs, 267 P. 
296, 126 Okl. 194—Cope v. Johnson, 
251 P. 985, 123 Okl. 43—Tuck v. 
Sanders. 244 P. 31, 116 Okl. 218— 
Great American Ins. Co. v. Allen, 
243 P. 194, 116 Okl. 66—Armstrong 

V. Green, 241 P. 789, 113 Okl. 264— 
Abraham v. Wasaff, 239 P. 138, 111 
Okl. 165—Hutchins v. Richardson, 
227 P. 432, 100 Okl. 80. 

Or.-^Hagman v. Webber, 244 P. 83, 
117 Or. 360. 

Pa.—Phillips V. American Liability 
& Surety Co., 162 A. 435, 309 Pa. 1 
—^Delaware County Nat. Bank v. 
Miller, 164 A. 19, 303 Pa. 1—Frank- 
ford Trust Co. v. D. A. Schulte. 
Inc., 163 A. 747, 302 Pa. 421—In re 
Messmore’s Estate, 138 A. 81, 290 
Pa. 107—Baeder-Adamson Co. v. F. 

W. Tunnell & Co., 132 A. 172, 285 
Pa. 356. 

Howard v. Siegel, 184 A. 272, 
131 Pa.Super. 619—Borough of 


Stdte Collage ▼. Pontius, 171 A. 
293, 112 Pa.Super. 440. 

S.D.—Tabor State Bank of Tabor v. 

Rollins, 223 N.W. 726, 64 S.D. 521. 
Tenn.—Nashville Gas & Heating Co. 

V. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Tex.—Boatner v. Providence-Wash¬ 
ington Ins. Co., Com.App., 241 S.W. 
136. 

Johnson Aircrafts v. Wilbom, 
Civ.App., 190 S.W.2d 426, refused 
for want of merit—Kramer v. 
Sommers, Civ.App., 93 S.W.2d 460 
—Jones V. Kelley, Civ.App., 91 S. 

W. 2d 969, error dismissed—Nation¬ 
al Bank of Commerce of Houston 

V. Moody, Civ.App., 90 S.W.2d 279 
—Sales V. Mercantile Nat. Bank at 
Dallas, Civ.App., 89 S.W.2d 247, er¬ 
ror dismissed—Smith v. Blancas, 
Civ.App., 87 S.W.2d 781—American 
Nat. Ins. Co. v. Schenck, Civ.App., 
86 S.W.2d 833—St. Louis South¬ 
western Ry. Co. of Texas v. Lin- 
sey, Civ.App., 82 S.W.2d 686—Lia- 
uid Carbonic Co. of Texas v. Lo¬ 
gan, Civ.App., 79 S.W.2d 632— 
Ramming v. Halstead, Civ.App., 77 
S.W.2d 920—^Purc Oil Co. v. Pope, 
Civ.App., 76 S.W.2d 175—Morris 
v. Soble, Civ.App., 61 S.W.2d 139— 
New Amsterdam Casualty Co. v. 
Scott, Clv.App., 64 S.W.2d 175- 
House v. Rogers, Civ.App., 23 S.W. 
2d 414, affirmed. Com.App., Rog¬ 
ers V. House. 39 S.W.2d 1111— 
Cummings v. Nix, Civ.App., 279 S. 

W. 484—St. Louis Southwestern 
Ry. Co. of Texas v. Davy Burnt 
Clay Ballast Co., Civ.App., 273 S. 
W. 630, reversed on other grounds 
Davy Burnt Clay Ballast Co. v. St. 
Louis Southwestern Ry. Co. of 
Texas, Com.App., 286 S.W. 296. 

Utah.—Obradovich v. Walker Bros. 
Bankers. 16 P 2d 212, 80 Utah 587 
—^Evans v. Shand, 280 P. 239, 74 
Utah 461. 

Vt,—Vilas V. Selth, 183 A. 864, 108 
Vt. 18—Stevens v. Wright, 179 A. 
213, 107 Vt. 337-Paska v. Saun¬ 
ders, 163 A. 461, 103 Vt. 204—Cum¬ 
mings v. Connecticut General Life 
Ins. Co., 142 A. 82, 101 Vt. 73. 
Wash.—Miller v. Cascade Canning 
Co., 66 P.2d 1305, 186 Wash. 118— 
Bradley v. Consolidated Silver 
Mountain Mines Co., 298 P. 324, 162 
Wash. 198. 

W.Va.— Corpus Juris Bsouadum cit¬ 
ed la State v. Knight, 191 S.E. 845, 
846, 119 W.Va. 6. 

4 C.J. p 701 note 49. 

Cross bill 

The theory of recovery In support 
of a cross bill not presented in the 
trial court, either in pleadings or 
evidence, is unavailable on appeal. 
Miss.—Devitt v. Foster, 132 So. 182, 
159 Miss. 687, 74 A.L.R. 1092. 

ruudameatal error 

Parties will not be permitted to 
try the case on one or more theories 
of recovery or defense, regardless 
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of inherent validity, and thereafter 
obtain a reversal of judgment ren¬ 
dered in accordance therewith on an 
entirely different and Inconsistent 
theory, notwithstanding the theory 
supporting the judgment presents 
fundamental error. 

Tex.—^Douglas Oil Co. v. State 
(Whiteside Case). Civ App., 81 S. 
W.2d 1064, reversed on other 
grounds Federal Royalty Co. v. 
State, 98 S.W.2d 993, 123 Tex. 324. 

Neither party on appeal may 
change the theory relied on at trial. 
Okl.—Security Nat. Bank of Tulsa 
V. Cain, 269 P. 672, 126 Okl. 202. 

Theory not lu pleadings nor findings 

Appellant cannot rely on a theory 
not in the pleadings or findings. 

Cal.—Williams v. Reich, 10 P.2d 
1030, 123 C.A. 128. 

Change of theory not shown 

(1) Generally. 

Cal.—Lowry v. Standard Oil Co. of 
California, 130 P.2d 1, 64 C.A 2d 
782—Sudden Lumber Co. v. Blue 
Diamond Co., 13 P.2d 958, 126 C. 
A. 545. 

Idaho.—Magee v. Winn, 16 P.2d 
1062, 52 Idaho 553. 

Kan.—Lewis v. Moletor, 100 P 2d 718, 
161 Kan. 733—Cox v. Trousdale, 27 
P.2d 298, 138 Kan. 63.3 
La.—Cast v. Gast, 3 So 2d 173, 197 
La. 104 3. 

Minn.—Thompson v Prudential Ins. 
Co. of America, 265 N W. 28, 196 
Minn. 372—Mater Inv' Co. v. Jor- 
dan-Carlsch, Inc, 228 NW. 933, 
179 Minn. 268. 

Mo.—Mt. Vernon Car Mfg Co v. 
Hirsch Rolling Mill Co, 227 S W. 
67, 286 Mo. 669. 

Byers v. Security Beneficiary 
Soc. of Topeka, Kan, 147 S W.2d 
116, 235 Mo.App 840—Deiael-Wem- 
mer-Gllbert Corp. v. David Chalm¬ 
ers Tobacco Co, 104 S.W.2d 1029, 
231 Mo.App. 631. 

Pa.—Santore v. Reading Co , 84 A.2d 
376, 170 Pa.Super. 57. 

Wash.—Bellingham Securities Syndi¬ 
cate V. Bellingham Coal Mines. 125 
P.2d 668, 13 Wash.2d 370—Patrick 
V. Bonthius, 124 P.2d 660, 13 Wash. 
Ed 210—State v. City of Seattle, 
216 P. 868, 125 Wash. 660, reheard 
222 P. 901, 128 Wash. 701. 

(2) Pact that the case was tried 
below as in equity, without objec¬ 
tion, did not preclude appellant from 
questioning sufficiency of the peti¬ 
tion or jurisdiction. 

Mo.—Bragg v. Specialty Shoe Ma¬ 
chinery Co., 34 S.W.2d 184, 225 
Mo.App. 902. 

(3) An issue of law presented by 
the pleadings, without showing that 
it was waived, may be urged on ap¬ 
peal by appellant, against whom 
judgment was ordered notwithstand¬ 
ing verdict. 

Minn.—Buck v. Patrons’ Co-op. Fire 
Ins. Co. of Anoka, Ramsey, and 
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dcr these circumstances, it is immaterial whether tain ground, or theory, of action or defense, he is 
the theory on which the case was tried is right or bound thereby and will not be allbwed, in the ap- 
wrong,^2 oj. js improvident^pellate court, to assume or adopt any position or 

attitude which is inconsistent therewith, or to shift, 
When a party relies, in the trial court, on a cer- change, or abandon his theory or contentions,*^* 


Hennepin Counties, 225 N.W. 445, 
177 Minn. 609. 

(3) In purchaser’s action for re¬ 
turn of down payment pleadingrs and 
evidence did not reveal that pur¬ 
chaser proceeded in trial court on 
a different theory from that relied 
on in appellate court. 

Vt.—^Enequist v. Bemis, 66 A.2d 6 , 
116 Vt 209, 1 A.L..R.2d 1. 

(4) In action for pedestrian’s death 
resulting: when struck by trolley car. 
where plaintiff’s counsel, at least at 
one point, asserted liability of street 
railroad company irrespective of 
theory of last clear chance and on 
appeal repeated assertion, plaintiff 
did not waive rigrht to claim liabil¬ 
ity on any theory other than that 
of last clear chance. 

N.Y.—^Ang:ueira v. Brooklyn & 
Queens Transit Corp., 31 N.Y.S 2d 
168, 263 App.Div. 48. 

(6) The action of plaintiffs in ob¬ 
taining: an extension of time in 
which to file an amended complaint, 
after demurrer to original complaint 
had been sustained, did not consti¬ 
tute an election to follow that rem¬ 
edy, so as to preclude plaintiffs, on 
appeal, from standing on their orig¬ 
inal complaint. 

Mont.—Thompson v. Lincoln Nat. 
Life Ins. Co.. 105 P.2d 683, 110 
Mont. 521. 

(6) In action on contractor’s bond 
to recover for supplies furnished to 
subcontractor, where complaint 
pleaded fact that subcontractor was 
agent of contractor under terms of 
contract, plaintiff held not to have 
changed theory of case on appeal by 
virtue of fact that plaintiff claimed 
that no statutory notice to contrac¬ 
tor was necessary because subcon¬ 
tractor was contractor’s agent 
Mont.—H. Earl Clack Co. v. Staun¬ 
ton, 72 P.2d 1022, 106 Mont. 376. 

Effect of requesting or submlttlBg 
instruction 

(1) Where the petition of a rail¬ 
road laborer in one count rolled on 
the federal Employers' Liability Act 
(U.S.Comp.St. §S 8657-8665), and in 
another count on common-law liabil¬ 
ity, and the railroad company denied 
liability under each count, the fact 
that it requested an instruction that 
it was not liable at common law will 
not preclude It from attacking a 
Judgment after trial on the theory 
that the federal act applied, where 
it also requested an instruction that 
it was not liable under such act. 
Ma—Williams v. Schaff, 222 S.W. 
412, 282 Mo. 497. 


(2) Instruction requested by de¬ 
fendant that burden of establishing 
defendant’s negligence was on plain¬ 
tiff, and that mere fact of occurrence 
of collision did not establish negli¬ 
gence did not submit cause on the¬ 
ory of res ipsa loquitur so as to 
preclude defendant from contending, 
on appeal, that doctrine was not ap¬ 
plicable. 

Mo.—^Estes v. Estes, App., 127 S.W. 
2d 78. 

(3) Fact that defendant submitted 
instruction to the jury which al¬ 
legedly adopted theory of liability 
contended for by plaintiffs did not 
waive defendant’s right to question 
that theory in the appellate court, 
where instructions were submitted 
after defendant’s motions for di¬ 
rected verdict and for judgments not¬ 
withstanding the verdict had been 
denied. 

Ill.—Hamilton v. Baugh, 82 N.E.2d 
196, 336 I11.APP. 346. 

72. Cal.—Ralph v. Anderson, 200 P. 
940, 187 C. 45. 

Minn.—Atwood v. Holmes, 38 N.W. 
2d 62, 229 Minn 37, 11 A.L.R 2d 
311—Hart v. Bell, 23 N.W.2d 375, 
222 Minn. 69, opinion supplemented 
on other grounds 24 N.W.2d 41, 
222 Minn. 69—Investment Associ¬ 
ates V. Home Planners Co., 246 N. 
W. 364, 187 Minn. 665. 

Mont—Columbus State Bank v. Erb, 
147 P. 617, 60 Mont. 442. 

Neb.—Sorter v. Citizens Fund Mut. 
Fire Ins. Co., 39 N.W.2d 276, 161 
Neb. 686—Gillan v. Equitable Life 
Assur. Soc., 10 N.W.2d 693, 143 
Neb. 647, 148 A.L.R. 496. 

Vt.—Slmonds v. Bishop, 196 A. 764, 
109 Vt. 343—Edmunds Bros. v. 
Smith, 116 A. 187, 96 Vt. 396. 

4 C.J. p 702 note 60. 

72.8 Minn.—Atwood v. Holmes, 38 
N.W.2d 62, 229 Minn. 37, 11 A.L.R. 
2d 311—Hart v. Bell, 23 N.W.2d 
375, 222 Minn. 69, opinion supple¬ 
mented on other grounds 24 N.W. 
2d 41, 222 Minn. 69. 

73. Ala.—^Walker v. Walker, 16 So. 
2d 190, 245 Ala. 154. 

Ariz.—Owings v. Borrego, 206 P.2d 
1060, 68 Ariz. 405—Shell Oil Co. v. 
Brazee, 75 P.2d 46, 61 Ariz. 143 
Ark.—Kyle v. Zellner, 220 S.W.2d 
806, 216 Ark. 349—^Vincennes Steel 
Corp. V. Derryberry, 106 S.W.2d 
671, 194 Ark. 37—Nunnally v. Nun- 
nally, 81 S.W.2d 833, 190 Ark. 839 
—Banks v. Corning Bank & Trust 
Co., 68 S.W.2d 452, 188 Ark. 841. 
Cal.—Allen v. California Water & 
Tel. Co.. 176 P.2d 8. 29 C.2d 466— 
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Merchants Shippers Ass’n v. Kel¬ 
logg Exp. & Draying Co., 170 P.2d 
923. 28 C.2d 694—In re Stevens* 
Estate. 162 P.2d 918, 27 C.2d 108 
—Phillips V. Trushelm, 166 P.2d 
26, 26 C.2d 913—Marra v. AStna 
Const. Co.. 101 P.2d 490, 16 C.2d 
375—Simas v. Conselho Supremo 
Da Uniao Portugezado Estado Da 
California, 194 P. 1001, 184 C. 511. 

Smith V. City and County of 
San Francisco, 266 P.2d 999, 117 
C.A.2d 749—Phalanx Air Freight v. 
National Skyway Freight Corp., 
232 P.2d 610, 104 C.A.2d 711—Grad- 
don V. Knight, 222 P.2d 329, 99 
C.A.2d 700—Bravo v, Sharkey, 218 
P.2d 786, 97 C.A.2d 883—Thomas 
V. Lyons, App., 212 P.2d 273—^Mar¬ 
tin V. Auerbach, 210 P.2d 321, 94 
C.A.2d 222—In re Romlne’s Guard¬ 
ianship, 206 P.2d 733, 91 C.A.2d 
389—Bishop v. Freeman, 203 P.2d 
864, 90 C.A.2d 861—Rutherford v. 
Standard Engineering Corp., 199 P. 
2d 354, 88 C.A.2d 564—Holbrook v. 
Smith, 196 P.2d 84, 87 C.A.2d 66— 
Baskett V. Crook, 196 P 2d 39, 86 
C.A.2d 336—Kenney v. Wolff. 191 
P.2d 88, 84 C.A.2d 692—Johnston 
V. Twentieth Century-Fox Film 
Corp, 187 P.2d 474, 82 C.A.2d 796 
— ^Wiltsee V. Utley. 179 P.2d 13. 
79 C.A.2d 71—Schraeder v. Robin¬ 
son, 177 P.2d 788, 78 C.A.2d 328— 
Niegel v. Georgetown Divide Wa¬ 
ter Co., 177 P.2d 641, 78 C.A.2d 
446—Owens v. Noble. 176 P.2d 241, 
77 C.A.2d 209—Shapiro v. Equita¬ 
ble Life Assur. Soc. of U. S., 172 
P.2d 725, 76 C.A.2d 76—Grimes v. 
Nicholson, 162 P.2d 934. 71 C.A.2d 
638—Boston Iron & Metal Co. v. 
Rosenthal. 166 P.2d 963, 68 C.A.2d 
664—Lowe v. Ruhlman, 156 P.2d 
671, 67 C.A 2d 828—Chin Share 

Wing V. California Bank, 163 P.2d 
418, 66 C.A.2d 852—Bigelow v. San 
Juan Gold Co., 148 P.2d 122, 64 
C.A.2d 188—Scholey v. Steele, 138 
P.2d 733, 69 C.A.2d 402—Diel v. 
Baxter, 136 P.2d 789, 68 C.A.2d 
383—Matthews v. Pacific Mut. Life 
Ins. Co. of California, 118 p.2d 
10, 47 C.A.2d 424—Coy v. E. F. 
Hutton & Co., 112 P,2d 639, 44 C. 
A.2d 886—Taylor v. Hawley. 46 P. 
2d 226. 6 C.A.2d 576. 

Colo.—Board of Com’rs of Crowley 
County V. Desmond, 90 P.2d 619, 
104 Colo. 269—Midland Life Ins. 
Co. V. First Nat. Bank, 22 P.2d 860, 
92 Colo. 658—Bragdon v. Hexter, 
282 P. 668, 86 Colo. 485. 

Conn.—American Brass Co. v. Tor- 
rlngton Brass Workers* Union Lo¬ 
cal 423. Intern. Union of Mine, 
Mill and Smelter Workers, 107 A. 
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Sd 256. 141 Conn. 614—McNamara 
V. City of New Britain, 79 A.2d 
819, 187 Conn. 816—^Redgrate v, 
Doyle. 196 A. 196, 123 Conn. 291. 

Fla.—Oorpiia Juris oitad ia Carlton 
V. Fidelity & Deposit Co. of Mary¬ 
land, 161 So. 291, 293, 118 Fla. 68, 
motion denied 164 So. 817, 113 Fla. 
63. 

Ga.—^Helton v. Shellnut, 197 S.E. 287, 
18ti ua. 186—Elliott v. Adams, 160 
S.E. 336, 173 Ga. 312. 

Idaho.—Wormward v. Taylor, 221 P. 
2d 686, 70 Idaho 460—Kunkle v. 
Clinkinffbeard, 162 P.2d 892, 66 
Idaho 493—Murtaugh Highway 

Dlst. V. Twin Falls Highway Dist., 
142 P.2d 679, 65 Idaho 260—Roddy 
V. State, 189 P.2d 1006, 66 Idaho 
137—^Rollefson v. Lutheran Broth¬ 
erhood. 132 P.2d 758, 64 Idaho 331 
—Hepp V. Ader, 130 P.2d 869, 64 
Idaho 240—Gibbs v. Claar, 76 P.2d 
721, 68 Idaho 510—iEtna Casualty 
& Surety Co. v. Wedgwood. 69 P. 
2d 128, 67 Idaho 682—French v. 
Tebben. 27 P.2d 474, 53 Idaho 701 
—Smeed v. Stockmen’s Loan Co., 
284 P. 669, 48 Idaho 643. 

Ill.—Crawford Realty & Development 
Corp. V. Wood lawn Trust & Sav¬ 
ings Bank, 47 N.E.2d 81. 382 Ill. 
364—R. B. Hayward Co. v. Lund- 
off-Blcknell Co.. 7 N.E.2d 289, 366 
Ill. 637—Roof V. Rule, 180 N.E. 
807, 848 Ill. 870, 84 A.L.R. 1047— 
Wollenberger v. Hoover, 179 N.E. 
42, 846 Ill. 611—Ropacki v. Ropac- 
ki, 173 N.E, 376, 341 Ill. 301—For¬ 
est Preserve Dlst. of Cook County 
V, Dearlove, 169 N.E. 763, 837 Ill. 
666 . 

Rlddlesbarger v. Riddlesbarger, 
107 N.E.2d 770, 348 Ill.App. 31— 
Lucchesi v. Pemberton, 89 N.E, 2d 
637, 839 Ill.App. 262—Kenny v. 
Thompson, 87 N.E.2d 229, 838 Ill. 
App. 403—^Marshall v. Metropoli¬ 
tan Life Ins. Co., 86 N.E.2d 262. 
337 IlLApp. 498, affirmed 90 N.E. 
2d 194, 406 Ill. 90—Nanny v. H. E. 
Pogue Distillery Co., 82 N.E. 2d 
366. 386 Ill.App. 671—Meyer v. 
Meyer. 77 N.E.2d 666, 333 Ill.App. 
450—Liberty Nat. Bank of Chica¬ 
go v. Zimmerman, 77 N.E.2d 49, 
333 IlLApp. 94—Schwartz v. Clm- 
aglia, 68 N.E.2d 469, 324 IlLApp. 
627—Wachta v. Judson, 67 N.E. 
2d 769, 324 IlLApp. 231. 

due Bird Air Service v. City of 
Chicago, 53 N.E.2d 471, 821 IlLApp. 
631—Clerken v. Cohen, 42 N.E.2d 
846, 815 IlLApp. 222—Benjamin 

Harris & Co. v. Western Smelting 
& Refining Co., 40 N.E.2d 747, 813 
IlLApp. 456, affirmed 45 N.E.2d 639, 
881 IlLApp. 443—Flanagan v. Wil¬ 
son, 36 N.B.2d 87, 810 IlLApp. 557 
—Davis V. Robinson, 28 N.E.2d 816, 
802 IlLApp. 866—Markman v. Calu¬ 
met City. 18 N.E.2d 76. 297 IlLApp. 
631—Bryan v. Pilgrim Nat. Life 
Ins. Co.. 13 N.E.2d 850, 294 IlLApp. 
866—Central Mut. Ins. Co. of Chi¬ 


cago ▼. St. Paul Mercury Indem¬ 
nity Co. of St. Paul, 9 N.B.2d 866, 
291 IlLApp. 60—^LaRue v. Indiana 
Harbor Belt R. Co., 6 N.E.2d 284. 
288 IlLApp. 887—Cohen v. Topper, 
2 N.E.2d 870, 284 IlLApp. 662— 
Robeson v. Greyhound Lines 267 
IlLApp. 278. 

Ind.—Robertson Bros. Dept. Store v. 
Stanley, 90 N.E.2d 809, 228 Ind. 872 
—Kalleres v. Glover, 196 N.E. 679, 
208 Ind. 472. 

Johnson v. Glassley, 88 N.E.2d 
488. 118 Ind.App. 704—Burkhart 
v. Simms, 60 NE.2d 141, 116 Ind. 
App. 676—Fuqua v. Merchants 
Loan & Savings Ass’n, 64 N.E.2d 
287, 114 Ind.App. 607—Sodders v. 
Jackson, 44 N.E.2d 310. 112 Ind. 
App. 179—Jones v. Bergman, 16 N. 
E.2d 740, 106 Ind.App. 429—Wood 
v. Pogue, 6 N.E.2d 1011, 103 Ind. 
App. 677. 

Iowa.—Griebel v. Griebel, 60 N.W.2d 
16, 242 Iowa 1229—Stolar v. Turn¬ 
er, 21 N.W.2d 644. 237 Iowa 693— 
Parks V. Carlisle Clay Products 
Co., 277 N.W. 731. 224 Iowa 1024— 
Peterson v. Central Nat. Bank & 
Trust Co., 269 N.W. 199, 219 Iowa 
699—Calhoun v. Taylor, 169 N.W. 
600, 178 Iowa 56. 

Kan.—Brown v. Beckerdite, 264 P.2d 
308, 174 Kan. 163—Row v. Artz, 
211 P.2d 66, 168 Kan. 71—Heald 

V. Williams, 199 P.2d 166, 166 Kan. 
696 

Ky.—Taylor v. Bradford, 244 S.W.2d 
482—Hofgesang v. Crawford, 236 
S.W.2d 968, 314 Ky. 756—Runyon's 
Adm'x V. Runyon, 109 S.W.2d 629, 
270 Ky. 369—Sauerman Bros. v. 
Roberts. 100 SW.2d 226, 266 Ky. 
815—Carpenter v. Connelley, 86 S. 

W. 2d 316, 260 Ky. 696. 

La.—Schroeder v. Morris, App., 20 
6o.2d 437, rehearing refused 21 So. 
2d 396—^Item Co. v. La Place 
Chamber of Commerce, App., 16 
So.2d 667—Singer Lumber Co. v. 
Globe Indemnity Co., App., 161 So. 
327. 

Md.—Lynch v. Rogers, 10 A. 2d 619, 
177 Md. 478. 

Mass.—Farrell v. Farrell, 12 N.E.2d 
78, 299 Mass. 187—Santa Maria v. 
Trotto, 9 N.E.2d 640, 297 Mass. 
442, 111 A.L.R. 1263—Malinoskl v. 
D. S. McGrath, Inc., 186 N.E. 226, 
283 Mass. 1. 

Mich.—Lash v. Prokop, 49 N.W.2d 
343, 881 Mich. 890—Brackins v. 
Olympia, Inc., 26 N.W.2d 197, 816 
Mich. 275, 168 A.L.R. 890—Marshall 
y. Heselsohwerdt, 8 N.W. 2d 871, 
804 Mich. 664-^’Brien v. Hirsch- 
feld, 281 N.W. 9, 286 Mich. 308— 
Westerlin & Campbell Co. v. De¬ 
troit Milling Co., 206 N.W. 871, 238 
Mich. 884. 

Minn.—^Lovrenchich v. Collins, 46 N. 
W.2d 264, 233 Minn. 183—Atwood 
y. Holmes, 88 N.W.2d 62, 229 Minn. 
87, 11 A.L.R.2d 811—Ray y. Home- 
wood Hospital, 27 N.W.2d 409, 228 
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Minn. 440 —^American Sur. Co. of 
N. T. y. Greenwald, 26 N.W.2d 681, 

223 Minn. 37—Hart v. Bell. 28 N. 
W.2d 876, 222 Minn. 69, opinion 
supplemented on other grounds 24 
N.W.2d 41, 222 Minn. 69—Amund¬ 
son v. Cloyerleaf Memorial Park 
Ass’n, 22 N.W.2d 170, 221 Minn. 
868—Gandrud y. Hansen, 10 N.W. 
2d 872, 216 Minn. 474—Burke y. 
Burke, 297 N.W. 340, 209 Minn. 386 
—L^ee y. Peoples Co-op. Sales 
Agency. 276 N.W. 214, 201 Minn. 
266—Blcuichard y. Hoffman, 192 N. 
W. 862, 164 Minn. 625. 

Miss.—^Wright y. Thornton, 17 So. 2d 
437, 196 Miss. 895—Aponaug Mfg. 
Co. y. Carroll, 184 So. 63, 183 Miss. 
793—Williams y. Lumpkin, 162 So. 
842. 169 Miss. 146. 

Mo.—^Williams v. St. Louis Public 
Service Co., 263 S.W.2d 97. 363 Mo. 
626—Smithpeter v. Wabash R. Co., 
231 S.W.2d 135, 360 Mo. 836, 19 A. 
L.R.2d 950—Simmons v. Friday, 

224 S.W.2d 90, 369 Mo. 812—Mc- 

Grew V. Thompson. 184 S.W.2d 
994, 363 Mo. 866—^Webster v. Jop¬ 
lin Water Works Co., 177 SW2d 
447, 362 Mo. 327—Waters v. Critea, 
166 S.W.2d 496, 360 Mo 653— 

Creameries of America v. Benton, 
152 S.W.2d 1049—Nulsen v. Nation¬ 
al Pigments & Chemical Co, 145 
S.W.2d 410, 346 Mo. 1246—Duffley 
V. McCaskey, 134 S.W.2d 62, 346 
Mo. 550, 126 A.L.R. 863—Sullivan 

V. Connecticut Mut. Life Ins. Co., 
88 S.W.2d 167, 337 Mo. 1084— 
Smith V. Terminal R. R. Ass’n of 
St. Louis, 85 S.W.2d 425, 337 Mu. 
96—^Williams v. Maxwell, 82 S.W. 
2d 270—Kansas City v. Kansas 
City Terminal Ry. Co., 25 S.W. 2d 
1066, 324 Mo. 882—Gary v Averlll, 
12 S.W.2d 747, 321 Mo. 840—Calll- 
Bon V. Wabash Ry. Co, 12 S.W.2d 
461, 821 Mo. 796. 

Klrchner v. Farmers* Mut. Fire 
Ins. Co., App., 267 S.W.2d 390— 
Winscott v. Frazier, App., 236 S.W. 
2d 882—Kolb v. Howard Corp, 
App., 219 S.W.2d 866—Ellis Gray 
Milling Co. y. Sheppard, App., 216 
S.W. 2d 67, reversed on other 
grounds 222 S.W.2d 742, 369 Mo. 
606—Humphries v. Shipp, 194 S. 

W. 2d 693, 238 Mo.App. 986—Cox v. 
Owensville Mut. Ben. Aid Ass’n, 
App., 185 S.W.2d 28—Burroughs v. 
Buford, App., 182 S.W.2d 628—Cox 
y. East St. Louis City Lines, App., 
181 S.W.2d 193—Place y. Parker, 
App., 180 S.W.2d 638—Odom y. 
Hook, App., 177 S.W.2d 166—Gor¬ 
don y. Metropolitan Life Ins. Co., 
176 S.W.2d 606, 238 Mo.App. 46— 
Bollinger y. Mungle, App., 176 S. 
W.2d 912—State ex rel. Patterson 
y. Collins, App., 172 S.W.2d 284— 
Hay craft y. Hay craft, App., 154 S. 
W.2d 617—Denyer Joint Stock 
Land Bank of Denyer, Colo., y. 
Sherman, 162 S.W.2d 702, 286 Mo. 
App. 191—^Emory y. St. James Dls- 
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versed on other grounds 62 8.Ct. 
817, 814 U.S. 428, 86 UEd. 816— 
General Service Corp. v. Allhoff 
Bros,, App., 189 S.W.2d 1062— 
Braun v. 8. M. B. Hunt Sash & 
Door Co., App., 189 S.W.2d 637— 
Griffin V. Priest, App., 187 S.W.2d 
686—Glllman v. Pape, App., 182 S. 
W.2d 1062—State ex rel. Ray & 
Son V. Kelly, App., 181 S.W.2d 871 
—Central Surety & Insurance Corp. 
V. Hinton. 180 S.W.2d 236, 233 Mo. 
App. 1218—^Murphy v. Bader, App., 
128 S.W.2d 281—Cuneo v. U. S. Cas¬ 
ualty Co., App., 125 S.W.2d 908— 
Woods V. Washington Fidelity Nat. 
Ins. Co., App.. 118 S.W.2d 121— 
Gosnell v. Camden Fire Ins. Ass'n 
of Camden, N. J., App., 109 S.W.2d 
69—Frank v. Myers, 109 S.W.2d 
64, 282 Mo.App. 686—^Paulette v. 
Semes, App., 103 S.W.2d 673—Stin¬ 
son V. Bank of Queen City, App., 
101 B.W.2d 637—Tinsley v. Wash¬ 
ington Nat. Ins. Co., App., 97 S.W. 
2d 874—Murray v. Cunningham. 
App., 96 S.W.2d 881—Nelson v. 
Massman Const. Co , 91 S.W.2d 623, 
231 Mo.App. 1, certiorari denied 67 
S.Ct. 32. 299 U.S 669, 81 L Ed. 419, 
rehearing denied 57 S Ct. 114, 299 

U. S. 621, 81 L.Ed. 457—Roaitzky v. 
Burnea, 295 S W. 830, 221 Mo.App. 
993—Arnold v. Security Bank of 
St. Joseph, 286 S.W. 161, 221 Mo. 
App. 683. 

Mont.—Pappas v. Braithwalte, 162 
P.2d 212, 117 Mont 669—Aronow 

V. Bishop, 120 P.2d 423, 112 Mont. 
611—Federal Surety Co. v. Basin 
Const. Co., 6 P.2d 776, 91 Mont. 
114. 

Neb.—Snyder v. Hill, 46 NW.2d 767, 
163 Neb. 721—Bronnenkant v. Ku- 
cera, 3 NW2d 913, 141 Neb. 408— 
McDaniel v. McDaniel, 269 N.W. 
380, 131 Neb. 639. 

Nev.—Clark County v. State, 199 P. 
2d 137, 66 Nev. 490—In re Torres’ 
Estate, 120 P.2d 816, 61 Nev 166, 
139 A.L.R. 481—Carroll v. Carroll, 
272 P. 3. 51 Nev. 188—Siebert v. 
Smith, 244 P. 1012, 49 Nev. 310. 

N.H—Feuerstein v. Grady, 169 A, 
622, 86 N.H. 406. 

N.J—Davies v. Bottlcher, 77 A.2d 
466, 10 N.J.Super. 481—A. CrescI 
& Son V. Stelker, 72 A.2d 222, 7 N. 
J.Super. 76. 

Shaffer v. E. A. Gallagher & 
Sons, 46 A.2d 822, 134 N.J Law 213 
—Krlchman v. Van Velsor Co., 23 
A.2d 784, 127 N.J.Law 633—Nazar- 
ro v. Hudson & M. R. Co., 14 A.2d 
521, 125 N.J.Law 108, affirmed 17 A. 
2d 173, 126 N.J.Law 609—Saum v. 
Proudflt, 4 A.2d 85, 122 N.J.Law 
96—Elblum Holding Corp. v. Mintz, 
1 A.2d 204, 120 N.J.Law 604—Pas- 
Quale V. Clyde Piece Dye Works, 1 
A.2d 46, 120 N.J.Law 667—Adams 
V. Atlantic City Electric Co., 199 
A. 27. 726, 120 N.J Law 367—Hy¬ 
man V. Atlantic City & S. R. Co., 
127 A. 206, 101 N.J.Law 124. 


126 N.J.Eq. 278. 

N.M.—Fischer v. Rakagis, 286 P.2d 
312, 59 N.M. 463—Hendricks v. 

Hendricks, 226 P.2d 464, 66 N.M. 
61—Hadden v. Eaves, 226 P.2d 457, 
56 N.M. 40—Pankey v. Hot Springs 
Nat. Bank. 119 P.2d 686, 46 N.M. 
10—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450—Williams v. 

Kemp, 278 P. 12, 88 NM. 593. 

NT.—Application of Thomas S. 
Clarkson Memorial College of 
Technology, 87 N.Y.S.2d 491, 274 
App.Div. 732, reargument denied 89 
N.Y.S.2d 623, 275 App.Div. 866, af¬ 
firmed People ex rel. Thomas S. 
Clarkson Memorial College of Tech¬ 
nology v. Haggett, 89 N.E.2d 882. 
300 NY. 696—McCabe v. Cohen, 52 
NY.S.2d 903, 268 App.Div. 1064, 
affirmed 63 N.E.2d 88, 294 NY. 622 
—Foster v. White, 3 N.Y.S.2d 466, 
253 App.Div. 448, reversed on oth¬ 
er grounds 17 N.B.2d 761, 279 N. 
Y. 38, rcargument denied 18 NE. 
2d 868, 279 NY. 786—Lindlots 

Realty Corp. v. Suffolk County, 
296 N.Y.S. 699, 261 App.Div. 340, 
affirmed 15 N.E 2d 393, 278 NT. 46, 
116 A.L.R. 1401—Spencer v. Sapo- 
rito, 283 N Y.S. 489, 246 App.Div. 
642—Edward E. Buhler Co. v. New 
York Dock Co., 166 NT.S. 467, 170 
App Div. 486. 

Bowman v. Bloomfield Manage¬ 
ment, 99 N.Y.S.2d 66, 197 Misc. 628. 

NC. —Fleming v. Carolina Power & 

Light Co„ 61 S.E.2d 364, 232 NC. 
467—Hylton v. Town of Mount 
Airy, 44 S E.2d 61, 227 N C. 622— 
Jernigan v. Jernigan, 37 S.E.2d 493, 
226 N.C. 204—^Livingston v. Essex 
Inv. Co., 14 S.E.2d 489, 219 NC. 
416—Gorham v. Pacific Mut. Life 
Ins Co.. 200 SB. 6, 214 NC. 626, 
rehearing denied 1 S.E.2d 669, 215 
N.C. 195—Keith v. Gregg, 188 S E. 
849, 210 N.C. 802—McGraw v. 

Southern Ry. Co., 184 S E. 31, 209 
N C. 4.32, certiorari denied 67 S.Ct. 
117, 299 U.S. 691, 81 L.Ed. 436— 
Queen v. De Hart, 184 S.E. 7, 209 
N.C. 414—Parker v. Potter, 167 S. 
E. 68. 200 N.C. 348—Patterson v. 
Blombcrg, 146 S.E. 66, 196 N C. 
433—Shipp v. United Stage Lines, 
135 S.E 339, 192 NC. 476. 

ND. —Grant v. Jacobs, 32 N.W.2d 
881, 76 N.D. 1—Roe v. Hetherlng- 
ton, 24 N.W.2d 66, 74 N.D. 692— 
Nord V. Nord, 282 N.W. 607, 68 N. 
D. 660—Roach v. McKee, 266 N.W. 
264, 66 N.D. 304—City of Ender- 
lin V. Pontiac Tp., Cass County, 
242 N.W. 117, 62 ND. 106—In re 
Campbell’s Guardianship, 216 N.W. 
913, 66 N.D, 60. 

Ohio.—Hillsboro Live Stock Sales 
Co. V. Springfield Live Stock Sales 
Co.. 67 N.E.2d 92, 79 Ohio App. 248 
—Pengelly v. Thomas, 65 N.E.2d 
897, 79 Ohio App. 63, appeal dis¬ 
missed 67 N.E.2d 714, 146 Ohio St. 
693—^Westropp v. E. W. Scripps 
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Okl.— Fairfax Nat Bank v. Burt 176 
P.2d 216, 197 Okl. 517— Denham ▼. 
Hill, 109 P.2d 491. 188 Okl. 847— 
Producers Inv. Co. v. Colvert 10® 
P.2d 1005, 187 Okl. 59 — Taliafer¬ 
ro V. Reirdon, 99 P.2d 600, 186 <^1. 
607—Foster v. Higginbotham, 97 
P.2d 63, 186 Okl. 276— Cadwell ▼. 
Ryan, 90 P.2d 887. 186 Okl. 158— 
Marrs v. Richardson, 87 P.2d 181» 
184 Okl. 842—McClellan v. Palmer. 
86 P.2d 326, 184 Okl. 216—Ameri¬ 
can Finance Corp. v. Spurgin. 83 
P.2d 668, 188 Okl. 656—Cimarron 
Valley Pipe Line Co. v. Holmes, 78 
P.2d 403, 182 Okl. 460—Kelley v. 
Garfield County Building A Loan 
Ass’n, 68 P.2d 811, 180 Okl. 268— 
Gibson Co. V. Dye, 66 P.2d 407, 179 
Okl. 385—Cooke v. Southwest Pe¬ 
troleum Co., 61 P.2d 16, 177 Okl. 
468—Leckie v. Dunbar, 59 P.2d 
276, 177 Okl. 866—Thomas v. Gen¬ 
eral Motors Acceptance Corp., 66 P. 
2d 844, 176 Okl. 488—Breene v. 
Crawford, 53 P.2d 244, 176 Okl. 
186—Dills V. Calloway, 62 P.2d 707, 

176 Okl. 396—Ewart v. Boettcher, 
60 P.2d 676, 174 Okl. 460—U. S. 
Fidelity & Guaranty Co. v. State 
ex rel. Shull, 36 P.2d 47, 169 Okl. 
69—Jones v. Dean, 7 P.2d 846, 165 
Okl. 23—Hunt v. Van Siclen, 276 P. 
182, 136 Okl. 69—Muskogee Elec¬ 
tric Traction Co. v. Dunnam, 263 
P. 1091, 129 Okl. 70—Milliken v. 
Smith, 261 P. 84, 120 Okl. 211— 
Beatty v. Beatty, 242 P. 766, 114 
Okl 5. 

Or.—Hanscom v. Hanscom, 208 P.2d 
330, 186 Or. 641—Edwards v. 
Hoevet, 200 P 2d 955, 186 Or. 284, 

6 A.L.R.2d 104—Ashbaugh v. Mc¬ 
Kinney, 189 P.2d 683, 182 Or. 

662—Bach v. Chezen, 124 P.2d 710, 
168 Or. 636—Parker v. Norton, 21 
P.2d 790, 143 Or. 166—City of 
Rainier v. Masters, 165 P. 1197, 
79 Or. 634, L.R.A.1916E 1175. 

Pa.—Rubin Bros. Waste Co. v. 
Standard Equipment Co., 81 A.2d 
876, 368 Pa. 61—Tugboat Indian Co. 
V. A/S Ivarans Rederl, 6 A.2d 163, 
334 Pa. 16—Commonwealth v. One 
Dodge Motortruck. 191 A. 690, 326 
Pa. 120, 110 A.L.R. 919—Schwartz 
V. Sutton, 166 A. 242, 310 Pa. 306— 
Taylor v. Stanley Co. of America. 
168 A. 167, 305 Pa. 646—In re 
Kaufmann's Estate, 127 A. 138, 281 
Pa. 619. 

U. S. Gypsum Co. v. Birdsboro 
Steel Foundry & Mach. Co., 52 A. 
2d 844, 160 Pa.Super. 648—Lion 
Yam Co. v. Flock, 86 A.2d 246, 
164 Pa.Super. 628—Howard v. 
Siegel, 184 A. 272, 121 Pa.Super. 
619—In re United Sec. Trust Co., 

177 A. 688, 117 Pa.Super. 429, af¬ 
firmed 184 A. 106, 321 Pa. 276, fol¬ 
lowed In re Erie Trust Co., 191 A. 
684, 826 Pa. 218. 

R.I.—Messerlian v. Goodness, 65 A, 
2d 42, 75 R.I. 203—Blackstone Val- 
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ley Gas & Electric Co. v. Rhode 
Island Power Transmission Co., 12 
A.2d 739, 64 R.I. 204. 

8.C.—Creswell v. Bank of Green¬ 
wood, 41 S.E.2d 393, 210 S.C. 47— 
Cathcart v. Matthews, 104 S.E. 180, 
115 S.C. 1. 

S.D.—^Hlllcrest Terrace Corp. v. 
Rapid City, 28 N.W.2d 793, 71 S.D. 
291—Cundy v. Weber, 800 N.W. 
17, 68 S.D. 214. 

Tenn.—State ex rel. Lawson v. Farm¬ 
er, 225 S.W.2d 60, 189 Tenn. 276— 
Clement v. Nichols, 209 S.W.2d 23. 
186 Tenn. 235—Fidellty-Phenix 

Fire Ins. Co. of New York v. Jack- 
son, 181 S.W.2d 626, 181 Tenn. 453. 

Robichaud v. Smith, 232 S.W.2d 
576, 33 TennApp. 651—Earle v. Il¬ 
linois Cent. R. Co., 167 S.W.2d 16, 
25 Tenn.App. 660, certiorari denied 
63 S.Ct. 161, 317 U.S. 680, 87 L.Ed. 
646—Summers v. Bond-Chadwell 
Co., 146 S.W.2d 7, 24 Tenn.App. 
867—Henesar v. Brannon, 137 S.W. 
2d 889, 24 Tenn.App. 1—Simpson 

V. Harper, 111 S.W.2d 882, 21 Tenn. 
App. 431. 

Tex —Kousal v. Texas Power & 
Light Co, 179 S.W.2d 283, 142 Tex. 
451—McGuire v. City of Dallas. 
170 S.W.2d 722, 141 Tex. 170— 
State V. Birdette, 162 S.W.2d 932. 
139 Tex. 357—Pure Oil Co. v. Ross, 
111 S.W.2d 1076, 131 Tex. 41. 

Dittoe V. Jones, Civ.App., 220 S 

W. 2d 315, error refused no re¬ 
versible error—American Emp. Ins, 
Co. V. Brock, Civ.App., 216 S.W.2d 
370, error refused no reversible 
error—Williams v. City of New 
York Ins. Co., Civ.App., 210 S.W. 
2d 219, error refused—Richards v. 
Combest, Civ.App., 208 S.W.2d 392, 
error refused no reversible error— 
Reese v. First Nat. Bank of Bell- 
vllle, Civ.App., 196 S.W.2d 48, 171 
A.L.R. 616, error refused no re¬ 
versible error—Settegast v. Martin, 
Civ.App., 164 S.W.2d 299—Kennedy 
V. Shipp, Civ.App., 136 S.W.2d 204, 
error dismissed. Judgment cor¬ 
rect—Copeland V. Lampton, Civ. 
App., 126 S.W.2d 1110—Fidelity & 
Deposit Co. of Maryland v. Farm¬ 
ers & Merchants Nat. Bank of 
Nocona, Civ.App., 121 S.W.2d 603, 
error dismissed—St. Louis South¬ 
western Ry. Co. of Texas v. Law¬ 
rence, Civ.App, 120 S.W.2d 906, er¬ 
ror refused—Biard v. Winslow, 
Clv.App., 113 S.W.2d 972—Johnson 
v. Cofer, Civ.App., 113 S.W.2d 
963—International Ass'n of Ma¬ 
chinists Union, Local No. 1488, v. 
Federated Ass'n of Accessory 
Workers, Civ.App., 109 S.W.2d 801, 
appeal dismissed 130 8.W.2d 282, 
133 Tex. 624—Faull v. City of Dal¬ 
las. Civ.App., 97 S.W.2d 1081, error 
dismissed—National Life 4b Acci¬ 
dent Ins. Co. V. Robledo, Civ.App., 
93 S.W.2d 1198, error dismissed- 
Kramer v. Sommers, Civ.App., 93 
8.W.2d 460, error dismissed—Jones 


V. Kelley, Civ.App., 91 S.W.2d 969. 
error dismissed—^National Bank of 
Commerce of Houston v. Moody, 
Clv.App., 90 S.W.2d 279—Shrop¬ 
shire V. Cornell, Clv.App., 82 S.W. 
2d 1082, error dismissed—South¬ 
ern Pine Lumber Co. v. Nemer, Civ. 
App., 17 S.W.2d 862—Miller-Vldor 
Lumber Co. v. Schreiber, Clv.App., 
298 S.W. 164—Bruyere v. Liberty 
Nat. Bank of Waco, Civ.App., 262 
S.W. 844. 

Utah.—Fisher v. Bank of Spanish 
Fork, 74 P.2d 659, 93 Utah 614. 

Vt.—Lalime v. Desbiens, 66 A.2d 
121, 115 Vt. 166. 

Va.—Hilton v. Fayen, 86 S B.2d 40. 
196 Va. 860—Rook v. Atlantic 
Coast Line R. Co., 36 S.E.2d 559, 
^ 184 Va. 670—Catlett v. Hawthorne, 

m S.E. 47, 167 Va. 872—Wesscl. 
Duvaf Co. v. Crozet Cooperage 
Co., 130 a^E. 393, 143 Va. 469. 
Wash.—O'Brien v. Fuget Sound Ply¬ 
wood, 166 P.'24 86, 23 Wash 2d 
917—Miller v. Cascade Canning Co., 
66 P.2d 1306, 186 Wash. 118— 
Roswall v. Grays Harbor Steve¬ 
dore Co., 244 P. 723, 138 Wash. 
390, 60 AL.R. 446. 

W.Va.—Central Trust Co. v. Cook. 
163 S.E. 60, 111 W.Va. 637—Thomp¬ 
son V. Beasley, 146 S.E. 886, 107 W. 
Va. 76 —Bush v Ralphsnyder, 130 
SE. 807, 100 W.Va. 464. 

Wis.—Gedanke v. Wisconsin Evap¬ 
orated Milk Co., 254 N.W. 660, 216 
Wis. 870. 

4 C.J. p 701 note 47. 

“The term theory when used in 
connection with the trite rule that 
recovery cannot be had in an ap¬ 
pellate court on a different theory 
than that upon which the case was 
tried, evidently does not have ref¬ 
erence to what facts the evidence 
establishes, but the term theory, 
when so used, has reference to 
cause of action, or defense, or to ‘a 
matter essential to the rendition of 
the Judgment.’ “ 

Mo.—State ex rel. Brotherhood of 
Locomotive Firemen and Engine- 
men V. Shain, 123 S.W.2d 1, 4, 343 
Mo. 666. 

Bsason for role 

(1) To permit a party to do so 
would be unfair to the adverse par¬ 
ty in not giving an opportunity to 
meet the contention by evidence and 
argument, and would turn the ap¬ 
pellate court into a court of first 
instance. 

Minn.—Lohman v. Edge water Hold¬ 
ing Co., 33 N.W.2d 842, 227 Minn. 
40. 

1 

(2) Respondents, having taken one ! 
position in the trial court, cannot 
adopt another on appeal and thus de¬ 
prive appellants of their day in 
court on the new Issue attempted to 
be raised. 

Cal.—Westphal v. Westphal, 143 P. 
2d 405, 61 C.A.2d 644. 
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Admlssiaa of liability 
Where defendant, in an action for 
the proceeds of oil run through its 
pipe line, admitted on the trial its 
liability, and merely alleged conflict¬ 
ing claims to the fund, it is not 
thereafter on appeal In a position to 
contest plaintifTs right to recover on 
I its verified account. 

Tex.—Graham Refining Co. v. Gra¬ 
ham Oil Syndicate, Civ.App., 262 
S.W. 142. 

Adxnlssloa of facts 

(1) Plaintiff, having admitted facts 
directly or inferentially, could not 
on appeal claim that facts so admit¬ 
ted were not sufficiently proved. 
Mont.—Grasswick v. Miller, 267 P. 

299, 82 Mont. 364. 

(2) Where a cause was submitted 
on the assumption that certain facts 
existed, and only one question, predi¬ 
cated thereon, was involved, a party 
cannot contend on appeal that facts 
so assumed did not exist. 

N.D.—City of Enderlin v. Pontiac 
Tp., Cass County, 242 N.W. 117, 62 
N.D. 105. 

Capacity in which recovering 

A party must recover in the same 
capacity and on the same cause of 
action on appeal as urged In the trial 
court. 

Tex.—Rockhold v. Lucky Tiger Oil 
Co., Clv.App., 4 S.W.2d 1046. 

Defense not legal 

Defendant is not entitled to com¬ 
plain that the court submitted the 
defense set up by him, even though 
It was not a legal defense. 

Tex —Boswell v. Pannell, 180 S.W 
693, 107 Tex. 433. 

Questions Involved 

(1) Where counsel declares in trial 
in open court that only a certain 
question is Involved, or where by 
stipulation the case is submitted only 
on certain questions, other questions 
cannot be raised on appeal. 

Okl —Starr v. Vaughn, 241 P. 152, 
113 Okl. 247. 

(2) Where, on trial, counsel de¬ 
clares in open court that only a cer¬ 
tain question is involved in the case, 
which is submitted to, and deter¬ 
mined by, the trial court on tliis 
theory, other questions cannot be 
raised in the appellate court. 
N.D.—Routler v. Williams, 204 N.W 

678, 62 N.D. 793. 

▼olniitary trial of Issue 

Where the parties voluntarily tried 
the issue, neither of them may say 
on appeal that there was no such is¬ 
sue. 

Mo.—General Motors Acceptance Cor¬ 
poration v. Lyman, 78 S.W.2d 109, 
229 Mo.App. 466. 

Showing of prejudice not essential 

The rule against taking an incon¬ 
sistent position after ruling of the 
appellate court does not require 
showing of prejudice. 
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nor will he be heard to question the propriety or 
validity of his course in that behalf, 74 nor may 
he enlarge his theory of recovery.74.2 jhe rule 
applies to a party who has tried his case wholly or 
in part on a certain theory 74.4 

This general rule is for the purpose of the or¬ 
derly administration and attainment of justice ;74.6 
its enforcement promotes consistency of action be¬ 
fore the courts,7^-8 and prejudice need not first be 
shown before the courts will enforce such rule.74.io 

Issues which appellant, in the lower court, treated 
as not involved cannot be raised on appeal,74.12 nor 
can issues wh ti the parties specifically waived ;74.14 
and the appellate court may not create new is- 
sues.74*i8 
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A theory not supported by the record may not he 
urged by an appellant.74.i8 

Assumption of facts. When a case is tried pn 
the basis or theory that certain facts exist, their 
existence will be assumed on appeal.74.20 

Involuntarily joining in plaintiffs theory. Where 
a defendant does not voluntarily join in plaintiff 
theory of the case and tenders such defenses as 
he may have, he is not estopped to assert, nor does 
he waive, his rights.74.22 

b. Limitations and Qualifications of Eule 

The rule aaalnet changing one's position or theory on 
appeal has limitations and exceptions; so, it may be In¬ 
applicable where injustice would result, or where there 
is no legal right of recovery against a party on any ad¬ 
missible theory. 


Ill —Kellner v. Schmidt, 169 N.E 
821. 32« Ill. 426 

Ezoeptloii with respect to Jnrisdlo- 
tlonal QuestloBs 

(1) Appellant Is confined to the 
position assumed in the trial court, 
except as to Jurisdictional questions 
or some such dominant question as 
lies at the foundation of the case. 
Miss.—^Williams v. Lumpkin, 152 So. 

842, 169 Miss. 146. 

(2) However, It has been held that 
it was too late on appeal to raise the 
question of want of Jurisdiction or 
whether election of a beneficiary un¬ 
der a will to take land In lieu of the 
proceeds was in proper form, in view 
of the parties’ stipulation. 

Iowa—In re Warner’s Estate, 229 
NW. 241, 209 Iowa 948. 

In courts where written plead¬ 
ings are not required, plalntilt is 
entitled to any appropriate relief 
on facts established, unless on the 
trial he has adopted and insisted on 
another theory of the case which 
miifht bind him in the appellate 
court. 

N.C—Troxler v. Bevill, 3 S.E.2d 8, 
21B NC. 640. 

Defendants who were mere stake 
holders of money claimed by plain¬ 
tiff and who offered no proof on 
matter in issue were bound by posi¬ 
tion assumed by chief defendant 
thereon. 

Nev.—Garaventa v. Gardella, 1C9 P. 
263, 110 Colo. 1. 

XBoonsistent attitude or position held 
not taken 

Mo.—Long: V. F. W. Woolworth Co., 
App., 163 S.W.2d 88, reversed on 
other grounds, Sup., 159 S.W.2d 
619. 

Nev.—Garaventa v. Gardella, 169 P 
2d 640, 68 Nev. 804—In re Torres’ 
Estate. 120 P.2d 816, 61 Nev. 16C. 
139 A.L.R. 481. 

Va,—-Kyle v. Cox, 194 S.E. 671, 169 
Va. 598. 


74. Ga.—Mandeville v. Mandeville, 
35 Ga 243 

Ky—Buchanan v. Boyd, 121 S.W. 
981. 13.5 Ky 94. 

Opposing* party having* no theory 

Party who tried case below on 
certain theory could not urge on 
appeal that such theory as to law 
was erroneous, notwithstanding fact 
that opposing party had no theory. 
Vt—Vilas V. Selth, 183 A. 854, 108 
Vt. 18. 

Oomplaint as to issue 

Defendant cannot complain of an 
issue which he assisted in placing 
in evidence. 

Cal.—Megee v. Fasulis, 160 P.2d 281, 
66 C.A.2d 94. 

Consent to submission on certain 
theory 

Defendant, having consented to 
submission of cause to Jury on cer¬ 
tain theory of law, could not, on 
appeal, complain that such theory 
was erroneous and that cause should 
have been submitted on theory re¬ 
jected by defendant at trial. 

Minn —French v. Lindh-Gustafson- 
Klopfer Co, 13 N.W.2d 479, 216 
Minn. 621. 

Position held not inoonsistent 

(1) Where the complaint in a suit 
to enjoin the operation of motor 
transportation business without first 
obtaining a certificate alleged that 
defendants were violating a statute 
relative to operation of trucks, an 
alleged statement in plaintiff's brief 
In the district court that Jt did not 
rely on the statute did not prevent 
its reliance on the statute on appeal 
to the supreme court (L.1931, c 184). 
Mont —Great Northern Ry. Co. v. 

Hatch, 38 P.2d 976, 98 Mont. 269 

(2) Contention In the trial court 
that the surety on a commission mer¬ 
chants’ bond was not liable to con¬ 
signors because they had not con¬ 
signed merchandise during the term 
of surety's bond was held not to pre¬ 
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elude surety from contending on ap¬ 
peal that it was not liable for a cer¬ 
tain part of the products that had 
been consigned to, and sold by, com¬ 
mission merchants before execution 
of the bond (Remington Rev.St. SS 
8292, 8293, 8297). 

Wash.—Zagar v. Columbia Casualty 
Co., 43 P.2d 949, 181 Wash. 412. 
74.2 Okl—Brinkley v. Patton, 149 
P.2d 261, 194 Okl. 244. 

Plaintiff's rights on appeal are 
measured within limits of theory 
on which he tried his case. 

Tex—Sorrells v. Cofileld, 187 SW.2d 
980, 144 Tex 31. 

74.4 Cal.—Munfrey v Cleary, 171 
P2d 760, 76 C.A.2d 779—-Jordan v. 
Schrieber, 169 P.2d 394, 74 C.A.2d 
800. 

74.6 Wis.—Cappon v. O’Day, 162 N. 
W. 665, 165 Wis 486, 1 A.L.R. 
1657. 

Or.—Hanscom v. Hansoom, 208 P.2d 
330, 186 Or. 641. 

74.8 Ill —Davis v Robinson, 23 N. 

E2d 816, 302 Ill App. 365. 

74.10 Ill.—Davis v. Robinson, supra. 
74.18 Ark.—Vincennes Steel Corp. v 
Derry berry, 106 S.W. 2d 671, 194 
Ark. 37—Banks v. Corning Bank 
& Trust Co, 68 S W 2d 462, 188 
Ark. 841. 

74.14 Mo—Stinson v. Bank of 

Queen City, App., 101 S W.2d 637. 

74.16 Ind—Johnson v. Glassley, 83 
N.E.2d 488, 118 Ind App. 704. 

74.18 Ky.—Rhoades v. Bennett, 211 
S.W.2d 693, 307 Ky. 607. 

74.20 Cal—Frank Taylor, Inc. r. 
Bomallck, 271 P.2d 188, 126 C.A.2d 
763—Handy v. Fitschen, 50 P.2d 
1069, 9 C.A.2d 637—National Union 
Fire Ins. Co. v. Nason, 131 P. 
766, 21 C.A. 297. 

74.22 Mo.—Davis v. Chicago Se. E. I. 
Ry. Co., 94 S.W.2d 870, 838 Mo. 
1248. 
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The right to invoke the rule prohibiting a party 
from shifting his position, or changing his theory, 
on appeal, has its limitations'^and excep¬ 
tions while it may be invoked by a respond¬ 
ent, it is not always available to an appellant^^*®® 
One appealing from an adverse judgment has been 
held not precluded from urging any theory consist¬ 
ent with the position he took in the trial court, 
including a theory other than that on which the 
cause was tried.^^-^® While the reversal of a judg¬ 
ment must be based on the theory on which the 
cause was submitted and decided under the plead¬ 
ings and evidence of the losing party,^^ '^® an ap¬ 
pellant should not be permitted to object to the 
affirmance of a judgment on any theory if, as a mat¬ 
ter of law, the “new** theory sustains the judgment 
appealed from.'^^-s® 

It has been held that, although a case was tried 
on defendant*s theory as adopted by his answer and 
the instructions given in his behalf, he is not es¬ 


topped, on appeal, to challenge the action of the 
trial court in overruling his demurrer to the evi¬ 
dence at the close of all the testimony,that the 
rule that the parties on appeal are bound by the 
theory on which the action was tried below is en¬ 
forced only where injustice will not result,*^® that 
one may urge on review reasons different from 
those urged below,^^ that if, under the pleadings and 
the facts a party is entitled to relief under existing 
law, such relief will not be denied because counsel 
are in error in asserting the proper applicable 
law,and that the reviewing court has a duty to, 
and on its own motion may, consider and deter¬ 
mine a case on the ground of illegality, although 
such ground was neither presented to, nor consid¬ 
ered by, the trial court, if such illegality is appar¬ 
ent on undisputed facts and is in clear contraven¬ 
tion of public policy, and if a decision thereon will 
be decisive of the entire controversy on its mer- 
its.77.10 Also, the general rule is inapplicable where 
there is no legal right of recovery against a party 


74.60 Mo.—Kirchner v. Farmers’ 
Mut. Fire Ins. Co., App., 267 S.W. 
2d 390. 

Or.—Hanscomb v. Hanscomb, 208 P. 

2d 330. 186 Or. 541. 

Bsal i&attsr in issas smus 

Supreme court will consider aa- 
sisrnments of error on appeal as 
against contention that they are 
based on theory of case not present¬ 
ed by pleadings or litigated in lower 
court, although It is technically true 
that original complaint does not 
fully set forth theory presented on 
appeal, where all subsequent pro¬ 
ceedings, including counsel’s state¬ 
ments in lower court, clearly show 
that real matter in issue and litigat¬ 
ed therein was same as that pre¬ 
sented on appeal. 

Ariz.—Valley Nat. Bank v. Salt River 
Valley Water Users’ Ass’n, 94 P.2d 
647, 64 Ariz. 199. 

74.55 Or.—Hanscom v. Hanscom, 208 
P 2d 330, 186 Or. 641. 

74.60 Mo.—Kirchner v. Farmers’ 
Mut. Fire Ins. Co., App., 267 S.W. 
2d 390. 

74.65 Ill.—In re Antkowskls’ Es¬ 
tates, 3 N.E.2d 132, 286 Ill.App. 184. 

74.70 Ill.—In re Antkowskls’ Es¬ 
tates. supra. 

74.76 Mo.—Kirchner v. Farmers’ 
Mut. Fire Ins. Co., App., 267 S.W. 
2d 390. 

74.80 Mo.—Kirchner v. Farmers' 
Mut. Fire Ins. Co., supra. 

75 . Mo.—^Winklebleck v. Butler 
County Bank, 131 S.W. 905, 161 
Mo App. 9. 

4 C.J. p 702 note 61. 


76. Idaho.—Wilson v. Fackrell, 34 
P.2d 409, 54 Idaho 515. 

TTnllatsral mistake of seUer 

On seller’s appeal in buyer’s ac¬ 
tion for breach of contract, wherein 
seller sought a reformation of the 
contract flrst on ground of fraudu¬ 
lent misrepresentations and, on mo¬ 
tion for amended findings or a new 
trial, on ground of mutual mistake, 
supreme court would reverse order 
denying such motion, on ground of 
unilateral mistake of seller known 
to, and taken advantage of by. buy¬ 
er, notwithstanding such theory was 
first urged on appeal, where it 
would be a miscarriage of justice 
for plaintiff to prevail. 

Minn.—Rigby v. Nord, 292 N.W. 761, 
208 Minn. 88. 

77. Miss.—Shell Petroleum Corpora¬ 
tion V. Yandell, 168 So. 787, 172 
Miss. 65. 

OorreotliLg mistake as to law 

(1) A party who makes a mistake 
in the trial court as to the law of his 
case is not estopped on appeal from 
invoking true legal principles. 

Miss.—Shell Petroleum Corporation 

v. Yandell, supra. 

(2) On appeal from a judgment for 
a landlord against a sublessee, the 
landlord was held not estopped to 
rely on equitable assignment on the 
ground that the theory on which the 
cause was tried and on which it was 
briefed in the supreme court was 
merger and subrogation, where at 
the trial and on appeal the landlord 
maintained that he had succeeded to 
the rights of the lessee, but gave dif¬ 
ferent reasons for his position. 

Miss.—Shell Petroleum Corporation 

v. Yandell, supra. 
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ShiftlBg zsasoas for grounds psr- 
mlsBlIils 

The ground on which the case is 
based cannot be shifted on appeal, 
but reasons for the ground can be 
shifted. 

Miss.—Shell Petroleum Corporation 
V. Yandell, supra. 

Assigning addittonal reason for in¬ 
validity of a contract was not a 
change of the theory on appeal after 
presenting the question on motion 
for new trial. 

Okl.—School Dist. No. 36, Love Coun¬ 
ty V. Reasoner, 272 P. 467, 134 Okl. 
137—School Dist. No. 36. Love 
County V. Pippin, 272 P. 456, 134 
Okl. 136. 

77.5 Ohio.—H. Bardes Range & 
Foundry Co. v. Weaver, App., 44 
N.E.2d 130. 

Beformatlon of deed; oonstmotive 
trust 

Where complaint, although asking 
for reformation of deed, also con¬ 
tained allegations necessary in suit 
to establish constructive trust, and 
concluded with prayer for general 
relief, and defendant conceded that 
all the evidence was heard, supreme 
court, in trying case de novo, could 
determine suit on basis of construc¬ 
tive trust, notwithstanding theory of 
reformation was erroneously pursued 
by plaintiff in court below. 

Or.—Hanscom v. Hanscom, 208 P. 

2d 830, 186 Or. 541. 

77.10 Minn.—Atwood v. Holmes. 38 
N.W.2d 62. 229 Minn. 37, 11 A.L.R. 
2d 811—Ray v. Homewood Hos¬ 
pital, 27 N.W.2d 409, 223 Minn. 
440—Hart v. Bell, 23 N.W.2d 876, 
222 Minn. 69, opinion supplemented 
on other grounds 24 N.W.2d 41, 222 
Minn. 69 . 
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on any admissible theory,^® or on review of a judg¬ 
ment sustaining a demurrer to a complaint and 
^it has been held to be applied when no amendment 
is made in the reviewing courtJ* i® 

On appeal from a judgment of nonsuit, the ques¬ 
tion whether plaintiff changed the theory of the 
case between the trial and review does not con¬ 
cern the reviewing court where there is enough in 
the complaint and in the evidence to be submitted 
to the jury on either theory.78-iB 

Defense within record. Where the defense urged 
by defendant in the reviewing court on his appeal 
is within the record as made, and plaintiff’s right 
to a fair hearing has not been impaired, plaintiff 


has no ground of complaint that defendant on ap¬ 
peal has taken a position different from, and some¬ 
what inconsistent with, the theory of defense pre¬ 
sented in the trial court.'^®*20 

c. Applications and Illnstrations of Eula 

The rule agalnet changing one's theory or poaftfon 
on appeal has been applied to queationa involving a wide 
variety of matters, other than those discussed In suc¬ 
ceeding aections. 

The rule that one may not on review discard the 
theory on which the case was tried below, or urge 
a new and different ground of action or defense, 
has been applied to questions relative to the exist¬ 
ence,^®*®® character,79 consideration,®® construc- 


78. Mo.—Hodge v. Feiner, App., 78 

S.W.2d 478. 

Xeoovery preolnded imder admitted 
facts 

Where defendant, on appeal by 
plaintiffs, asserted a defense differ¬ 
ent from that made by defendant at 
the trial, but one which, under admit¬ 
ted facts, precluded recovery by 
plaintiffs and would not necessitate 
a directed verdict in favor of defend¬ 
ant on a new trial, rule prohibiting a 
party from shifting its position on 
appeal was not applicable 
Mo—Klrchner v. Farmers’ Mut Fire 

Ins. Co., App., 267 SW.2d 390. 

Where a party acqnieaoes in state, 
meat of law as contained in charge, 
he is precluded from asserting that 
theory on which case was submitted 
to jury was erroneous, unless it is 
conclusively shown by record that 
successful party was not entitled to 
recover. 

Minn—State v. Sprague, 276 N.W. 

744, 201 Minn. 415 

Theory on which submitted immate¬ 
rial 

(1) Where plaintiff made no case 
of liability against defendant on any 
theory, so that the trial court erred 
in overruling defendant's demurrer to 
the evidence, the theory on which the 
case was thereafter submitted to the 
Jury is Immaterial on appeal. 

Mo—Hodge V. Feiner, App., 78 S.W. 

2d 478. 

(2) Defendant, adjusting himself 
to the theory of the court that the 
evidence presented a fact question 
for the jury as to defendant’s lia¬ 
bility on plaintiff’s theory after re¬ 
fusal of a mandatory instruction on 
the theory that defendant was not 
liable as matter of law, is not 
estopped to reassert the latter theory 
on appeal. 

Mo.—Hodge V. Feiner, supra. 

(8) Trial and submission of the 
case solely on the theory that de¬ 
fendant, not appealing from the judg¬ 
ment on verdict for plaintiff, was not 


acting as appealing minor defend¬ 
ant’s agent in driving an automobile 
at the time of collision with the auto¬ 
mobile in which plaintiff was riding, 
after the trial court refused an in¬ 
struction to And for appellant on the 
ground that he was a minor not liable 
for his alleged agent’s or servant’s 
negligence, was held not to preclude 
appellant from advancing the latter 
theory on appeal. 

Mo.—Hodge V. Feiner, supra. 

78.5 N,C.--Wood v. Wilder, 24 S.E 
2d 474, 222 N.C. 622. 

78.10 Ill.—Leffers v. Kayes, 64 N.B. 
2d 768, 327 Ill App. 440. 

78.15 N C —Jack.son v. Parks, 4 S. 
E 2d 873, 216 N.C. 329. 

78.30 Mich—Newton v. Old-Mer¬ 
chants Nat. Bank & Trust Co. of 
Battle Creek, 300 N.W. 859, 299 
Mich. 499 

78.50 Ind.—Schauss v. Robinson 
School Tp. of Posey County, 24 N. 
E.2d 803, 107 Ind.App. 386 
Kan —Chicago Rivet & Machine Co. 
V. Capital City Dumber & Planing 
Mill, 145 P.2d 171, 158 Kan. 5. 

Mo.—Kenton v. Massman Const. Co., 
164 S.W.2d 849. 

N.M.—Brown v. Mitchell, 109 P.2d 
788, 45 N.M. 71. 

Pa—Specker v. Sun Ray Drug Co., 
60 A.2d 400, 163 Pa.Super. 39. 

Va.—Glascock v. James, 32 S.E.2d 
784, 183 Va. 661. 

Contract theory of recovery 
Neb.—Young v, McCoy, 40 N.W.2d 
540, 152 Neb. 138. 

Creation of new contract; release 

N.J.—Krichman v. Van Velsor Co., 
23 A.2d 784, 127 N.J.Law 633. 

Employment contract 
N.C—Dent v. English Mica Co., 193 
S.E. 165, 212 N.C. 241. 

78. Mo.—Moffett v. Butler Mfg. Co., 
46 S.W.2d 869. 

Okl.—Dean v. Anson, 261 P. 174, 128 
Okl. 23. 


Wash.—EWorld Finance Co. v. West- 
lake Oarage Co., 196 P. 686, 116 
Wash. 46. 

4 C.J. p 701 note 49 [a] (2). 

Express contract fixing price for 
work 

Mo.—Cap-Keystone Printing Co. v. 
Tallman Co., App., 180 S.W.2d 802. 

Chattel mortgage or conditional sale 

Contention that the contract was a 
chattel mortgage rather than condi¬ 
tional sales could not be considered 
where made for the first time on ap¬ 
peal, since the case must be argued 
on appeal on the theory on which 
tried. 

Minn.—Livingstone v. Havens, 256 N. 
W. 120, 191 Minn. 623. 

Express or implied contract 

(1) A broker, suing on an express 
contract, cannot for the first time on 
appeal urge recovery on quantum 
meruit. 

Cal.—Nathan v. American Photoplay¬ 
er Co, 272 P. 776, 95 C.A. 320. 

(2) Where, in an action for a share 
of the profits from a deal in real es¬ 
tate under an alleged agreement, de¬ 
fendant by plea and testimony en¬ 
deavored to show that the facts were 
too indefinite to establish an express 
agreement, he could not insist on ap¬ 
peal that the evidence did not justify 
the submission of the case on quan¬ 
tum meruit. 

NC—Pinnix v. Smithdeal, 109 S.E. 
266, 182 N.C. 410. 

80. Arlz.—Sapp v. Llfrand, 86 P.2d 
794, 44 Arlz. 321. 

S.D.—Bank of Centerville v. Larson, 
199 N.W. 46, 47 S.D. 874. 

Character of ooxsideratioa 

Where plaintiff in the trial court 
relied on payment of a definite sum 
as consideration for a contract to 
treat lumber with preservative, he 
could not on appeal rely on mutual 
promises as a consideration. 

Va—Adams, Payne & Cleaves v. In¬ 
diana Wood Preserving Co., 164 S. 
E. 568, 165 Va. 18. 
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81. Cal.—Ballman Supply Co. v. 
Smith-Blair. Inc., 228 P.2d 886, 103 
C.A.2d 129—^Bravo v. Sharkey, 218 
P.2d 786, 97 C.A.2d 883—Rubel v. 
Peckham, 211 P.2d 883, 94 C.A.2d 
834—Marsh v. Arch Rib Truss Co., 
133 P.2d 412, 66 C.A.2d 811—Mc¬ 
Pherson V. Great Western Milling 
Co., 186 P. 808, 44 C.A. 491. 

Ill.—R. B. Hayward Co. v. Lundoff- 
Bicknell Co., 7 N.E.2d 289, 366 
Ill. 637. 

Iowa.—Heflen v. Brown, 223 N.W. 
763. 208 Iowa 326. 

Mo.—^Adrian v. Republic Finance Cor¬ 
poration, 286 S.W. 95 

Wood V. Utter, 77 S.W. 2d 832, 
229 Mo.App. 309—Hiatt Inv. Co. v. 
Buehler, 16 S.W.2d 219, 226 Mo. 
App. 161—^In re Poe's Estate, App., 
272 S.W. 704. 

Okl.—Knox V. Bason Oil Co., 126 P. 

2d 247, 190 Okl. 627. 

Ibnployineiit oontraot 
Okl.—McClellan v. Palmer, 86 P.2d 
326, 184 Okl. 216. 

Amhlgrnlty 

Where both parties at trial treated 
as ambiguous a certain clause in the 
contract sued on, appellant would not 
be heard on appeal to contend other¬ 
wise. 

Mo.—Manning v Randolph, App, 262 
S.W. 439. 

Cannot complain of opponent’s con¬ 
forming to own interpretation 

Plaintiff construing a contract as 
the basis for a cause of action cannot 
except to defendant’s conforming to 
the interpretation, whether correct 
or not. 

Ga.—Clift & Goodrich v. Mincey Mfg. 
Co., 162 S.E. 136, 41 Ga.App. 38. 

88 . Cal.—Hagan v. Allen. 210 P.2d 
66, 93 C.A.2d 864—Steward v. 

Claudius. 66 P.2d 933, 19 CA.2d 
349. 

Ga.—Stewart-Morehead Co. v. Bibb 
Mfg. Co., 124 S.E. 64, 32 Ga.App. 
607. 

Idaho.—Shepherd v. Dougan, 76 P.2d 
442, 58 Idaho 643. 

Ill.—Mourant v. Pullman Trust & 
Savings Bank, 41 N.E.2d 1007, 314 
Ill.App. 667. 

Minn.—Blanchard v. Hoffman, 192 N. 

W. 852, 164 Minn. 626. 

Mo.—^Haskins v. City of De Soto, 
App., 36 S.W.2d 964—Shelby v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, 262 S.W. 686, 218 Mo.App. 84. 
N.Y.—Brown v. Manufacturers Trust 
Co, 16 N.E.2d 360, 278 N.Y. 317, re¬ 
argument denied 17 N.E.2d 146, 278 
N.Y. 733. 

N.C.—^Belk’i Department Store of 
Now Bern, N. C. v. George Wash¬ 
ington Fire Ins. Co., 180 S.EL 63, 
208 N.C. 267. 


Tex.—Boatner v. Providence-Wash- 
ington Ins. Co., Com.App., 241 S. 
W. 136. 

King V. Bruce, Civ.App., 197 S. 
W.2d 830, reversed on other 
grounds 201 S.W.2d 803, 145 Tex. 
647, 171 A L.R. 1328, certiorari de¬ 
nied 68 S.Ct. 82. 332 U.S. 769, 92 
L.Ed. 356, rehearing denied 68 S. 
Ct. 161, 332 U.S. 820, 92 L.Ed. 396. 
Enforoeahillty 

Cal.—Phalanx Air Freight v. Na¬ 
tional Skyway Freight Corp., 232 
P.2d 610, 104 C.A.2d 771. 

N.C.—Dent v. English Mica Co., 193 
S.E. 165, 212 N.C. 241. 
invalidity of provision 
Mo—Bishop V. Bishop, App., 162 S. 
W.2d 332. 

‘‘Want of mutuality” not available 
after parties recognised binding 
character 

In an action for the difference be¬ 
tween a contract and market prices 
of nitrate of soda sold defendants, 
the defense that the contract was 
void for want of mutuality cannot be 
set up, where the contract was rec¬ 
ognized as binding by both parties. 
Va,—^Wessel, Duval & Co. v. Crozet 
Cooperage Co., 130 S.E. 393, 143 Va. 
469. 

82.5 Mo—Place v. Parker, App., 180 
SW.2d 638. 

82.10 Ind.—Schauss v. Robinson 

School Tp. of Posey County, 24 N. 
E.2d 803. 107 Ind App. 386. 

Burden of Issue as to mitigation of 
damages 

Wash—O’Brien v. Puget Sound Ply¬ 
wood, 166 P.2d 86. 23 Wash.2d 917. 

88.15 Intention to create trusts 

Tex.—Kramer v. Sommers, Civ.App, 
93 S.W.2d 460, error dismissed. 

83. Mont.—State v. City of Billings, 
256 P. 11, 79 Mont. 25, 64 A.L.R. 
1091. 

Oonstltutlonallty of quarantine law 

A shipper suing to recover freight 
and demurrage, affirmatively plead¬ 
ing and offering evidence to establish 
a valid quarantine law of California, 
could not raise the question of con¬ 
stitutionality thereof on appeal. 

Tex.—Clement Grain Co. v. St. Louis 
Southwestern Ry Co. of Texas, Civ. 
App., 35 S.W.2d 616. 

Oonstruotlon of psnal provision 
Where defendant’s counsel volun¬ 
tarily adopted plaintiffs’ theory that 
Rev.St.(1919) 9 4217, authorizing re¬ 
covery for death, was penal only as 
to the two thousand dollars allowed 
without proof of damages and him¬ 
self requested instructions on that 
theory, he cannot assert as error the 
action of the trial court in disposing 
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of the case on that theory by con¬ 
tending on appeal that the statute 
was penal as to all recovery. 

Mo.—Simpson v. Wells, 237 S.W. 

620, 292 Mo. 301. 

▼alldity of ordlnonos 

Where a cause was submitted to 
the court upon the agreed sole ques¬ 
tion whether an ordinance was valid, 
defendants could not advance a dif¬ 
ferent theory on appeal. 

Mont.—State v. City of Billings. 266 
P. 11, 79 Mont. 26, 64 A.L.R. 1091. 
83.5 Ark.—Edwards v. Jeffers, 162 
S.W.2d 472, 204 Ark. 400. 

Cal.—Hollingum v. Moore, 227 P.2d 
845, 102 C.A 2d 609—Shapiro v. 

Equitable Life Assur. Soc. of U. S, 
172 P.2d 725, 76 C.A.2d 76—Siebel 
V. Shapiro, 137 P.2d 56, 58 C.A.2d 
609. 

Mo—Denver Joint Stock Land Bank 
of Denver, Colo, v. Sherman, 162 
S.W.2d 702, 236 Mo App. 191. 

Tex.—St. Louis Southwestern Rv 
Co. of Texas v. Lawrence, Ch 
App., 120 S.W.2d 906, error re¬ 
fused. 

Federal Boiler Inspection Act 

Mo —Cantley v. Mlssouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 353 
Mo. 605. 

Federal Employers’ Liability Act 

Mo—Nance v. Atchison, T. & S. F 
Ry. Co., 232 S.W 2d 547, 360 Mo 
980. 

N.C —McGraw v. Southern Ry. Co . 
184 SE. 31, 209 NC 432, rertlo- 
rari denied 67 S.Ct. 117, 299 U S 
691, 81 LRd 435. 

Homestead Act 

Colo.—Sterling Nat Bank of Sterling 
V. Francis, 240 P. 946, 78 Colo. 204 

Jones Act 

Tex.—Hopson v. Gulf Oil Corp, 
Civ.App., 237 S.W.2d 323, reversed 
on other grounds in part 237 S W 
2d 362. 

Hallroad Hasards Act 

Ark.—Moseley v. Beard, 158 SW.2d 
917, 203 Ark. 731. 

Wagner Act 

Tex.—International Ass’n of Ma¬ 
chinists Union, Local No. 1488 v 
Federated Aas’n of Accessory 
Workers, Civ.App., 109 S.W.2d 301, 
appeal dismissed 130 S.W.2d 282, 
133 Tex. 624. 

83.10 Nev.—Strong by Woodburn v. 
Strong, 267 P.2d 240, 70 Nev. 290. 
rehearing denied 269 P.2d 265, 70 
Nev. 290. 

83.15 Okl.—Harper v. Oklahoma 
City, 266 P.2d 933, 208 Okl. 307— 
Long V. City of Tulsa, 184 P.2d 
800, 199 Okl. 217. 

88 . Arl*. — Pawley v. First Nat. 
Bank, 256 P. 607, 32 Ariz. 186. 
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Cal.—^Meyer v. California Prune & 
Apricot Growers’ Ass’n, 109 P.2d 
726, 42 C.A.2d 632. 

Colo.—International Harvester Co. of 
America v. Lawrence Inv. Co., 37 
P.2d 629, 95 Colo. 523. 

Mass.—John T. D. Blackburn, Inc., 

V. Livermore, 66 N.E.2d 693, 317 
Mass. 20. 

Mont.—Patterson v. Law, 254 P. 412, 
78 Mont. 221. 

N.J.—^A. Crescl & Son v. Steiker, 72 
A 2d 222, 7 N.J.Super. 76. 

N.M.—Edwards v. Erwin, 197 P.2d 
435, 62 N.M. 280. 

N.C—^English v. Brigman. 36 S.E.2d 
173, 226 N.C. 402—Hargett v. Lee, 
174 SE. 498, 206 N.C. 636. 

Ohio.—^Vcrtich v. Sander, 90 N E 2d 
438, 86 Ohio App. 234. 

S D —Lundquist v. First Nat. Bank. 

271 N.W. 664, 65 S.D. 96. 

Wash—McClure v. Calispell Duck 
Club, 288 P. 217, 157 Wash. 136. 
Wis—Chrome Plating Co. v. Wiscon¬ 
sin Electric Power Co., 6 N.W.2d 
692, 241 Wis. 664. 

Jmaw or aqulty 

Ark—Rinehart & Gore v. Rowland, 
213 S.W. 17, 139 Ark. 90 
Ky—Kentucky River Coal Corp. v 
Grigsby, 263 SW.2d 926—Bingham 
V Mills, 122 SW2d 133, 276 Ky 
562. 

Miss—New York Life Ins. Co v 
Best. 128 So 666, 167 Miss. 671. 

Mo—Peterman v. Peterman, 228 S 

W. 1062, 286 Mo. 376. 

Neb.—Linville v. Kowalski, 31 NW 
2d 281, 149 Neb. 402. 

Nev.—Johnston v. De Lay, 168 P.2d 
647, 63 Nev. 1, rehearing denied 
161 P 2d 350, 63 Nev. 1 
Ohio —Glander v. Mendenhall, App . 
68 N.E.2d 105—Hillsboro Live 
Stock Sales Co. v. Springfield Live 
Stock Sales Co, 67 NE.2d 92, 79 
Ohio App. 243. 

Besolsfion or damages for fraud 

Where, after introduction of evi¬ 
dence, defendant compelled plaintiff 
to elect whether he would base hi.s 
case on rescission or on damages for 
false representations, he cannot com¬ 
plain of the change in the form of 
action. 

S.D.—Sankey v. United Mercantile 
Agency, 167 N.W. 493, 40 S D. 444. 

Tort or ooatraot 

Cal.—Diel v. Baxter, 136 P.2d 789, 68 
C.A.2d 383. 

Ill.—^National Lock Co. v. Swords 
Co.. 7 N.E.2d 917, 290 Ill.App. 42. 
Minn.—Stanton v. McHugh, 296 N 
W. 621, 209 Minn. 468. 

Mont.—Pappas v. Braithwaite, 162 
P.2d 212, 117 Mont. 669. 

N.M.—Cassell Motor Co. v. Gonzales, 
255 P. 636, 32 N.M. 259. 

S.C.—Moore v. Hardaway Contract¬ 
ing Co., 8 S.E.2d 611, 193 S.C. 299 


Malpraotloo action 

Patient could not recover in mal¬ 
practice action for technical assault 
on theory that he did not consent to 
treatment administered, where, on 
the trial, negligence was the only 
ground of recovery asserted. 

Minn—Nelson v. Nicollet Clinic, 276 
N W. 801, 201 Minn. 606. 

Malicious proseouttoii or falsa im¬ 
prisonment 

Ill—Weise V. Wachsmuth, 76 N.E. 

2d 632. 332 Ill App. 662. 

Neb —Bronnenkant v. Kucera, 8 N. 

AV.2d 913, 141 Neb. 408. 

Action on note or oral promise 
Wash.—Nielson v. Crossett, 101 P.2d 
351, 3 Wash 2d 637. 

Conversion of stock or proceeds 
Neb—Burchmore v. H. M. Byllesby 
& Co., 1 N.W 2d 327, 140 Neb. 603. 
Hleotion compelled by defendant 
Where defendant made a motion, at 
conclusion of plaintiff’s case, requir¬ 
ing plaintiff to elect whether to pro¬ 
ceed as on as.sault and battery or 
negligence, and plaintiff elected to 
proceed on negligence, defendant was 
in no position to complain that cause 
was submitted to Jury as on negli¬ 
gence. 

Ohio.—McGuire v Corn, 110 N.E.2d 
809, 92 Ohio App 446 

85 . Mo—Oberdan v. Evens & How¬ 
ard Fire Brick Co., App., 296 S.W. 
161 

N.C—McGraw v. Southern Ry. Co., 
184 SE 31, 209 N.C. 432. 

Tex—Wichita Falls & S. R. Co. v. 
Holbrook, Civ.App. 60 S.W.2d 428, 
affirmed 78 S.W.2d 938, 125 Tex. 
184, certiorari denied 66 S.Ct. 139, 
296 U.S. 618, 80 L.Ed. 439. 

4 C J. p 701 note 49 [a] (1). 
Applicability of statute 

Plaintiff In error cannot complain 
of or repudiate a statute, volun¬ 
tarily invoked or sued on by him, as 
inapplicable in determining one of 
two questions raised in the supreme 
court. 

Fla—Carlton, for Use of Duval 
County, V. Fidelity & Deposit Co. 
of Maryland, 161 So. 291, 113 Fla. 
63, petition denied 164 So. 317, 113 
Fla 63. 

Ooxnmou law or statuts 

(1) Where an employee, suing to 
recover for injuries sustained while 
working for a carrier, had in ulal 
court pleaded and relied for recov¬ 
ery under the federal Employers’ 
Liability Act, he was bound by such 
theory of the case on appeal and 
could not there seek recovery under 
common law. 

Okl —Oklahoma Ry, Co. v. Dalton, 
50 P.2d 302, 174 Okl. 170. 

(2) A pedestrian submitting a per¬ 
sonal injury action on the theory of 
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common-law duty of on automobile 
driver could not, on appeal, rely on 
statutory duty. 

Mo.—Burke v. Pappas, 293 S.W. 142, 
816 Mo. 1236. 

Soldiers' Preference JLaw 
A city employee predicating the 
right to set aside discharge upon the 
Soldiers’ Preference Law cannot 
change front for first time on ap¬ 
peal. 

Iowa.—Douglas v. City of Des 
Moines, 220 N.W. 72, 206 Iowa 144. 
Position not inconsistent 

Defendant railroad company, by 
insisting that plaintiff, in an action 
for the wrongful death of an em¬ 
ployee, should elect whether she 
would sue under the state statute or 
under the federal Employers’ Liabil¬ 
ity Act, cannot be said thereby to 
have led plaintiff into error in bring¬ 
ing the action under the state stat¬ 
ute, so as to prevent defendant from 
claiming that the action should have 
been brought under the federal Em¬ 
ployers’ Liability Act. 

Iowa—Armbruster v. Chicago. R. I. 
& P. Ry. Co., 147 N.W. 337. 166 
Iowa 165. 

85.5 Cal —Shapiro v. Equitable Life 
Assur Soc of U. S, 172 P.2d 726, 
76 C.A.2d 75. 

Ill.—National Lock Co. v. Swords 
Co, 7 N.E.2d 917, 290 Ill.App. 42. 
Iowa—Swift V. Petersen, 37 N.W.2d 
268, 240 Iowa 716. 

Ky.—Robinson v. Hardaway, 169 S. 

W.2d 823, 293 Ky. 627. 

Mo.—Crawford v. Metropolitan Life 
Ins. Co., App., 167 S W.2d 915— 
Fidelity & Deposit Co. of Mary¬ 
land V. Boundy, 158 S.W.2d 243, 236 
Mo App 656—^Edwards v. Rich, 

App., 180 S W. 416. 

S.D.—Lundquist v First Nat. Bank, 
271 N.W. 664, 65 S.D. 96. 
Applicability of statute 
Cal.—Kahn v. Kahn, 268 P.2d IBl, 
123 C.A.2d 819. 

85.10 Mo—New Madrid County v. 

Hunter, App., 181 S W. 692. 

N.D—Lamb v Northern Imp. Co., 3 
N.W.2d 77, 71 ND. 481. 

85.15 Minn—Gandrud v. Hansen, 10 
N.W.2d 372, 216 Minn. 474. 
Existence of prior Judgment 
Where plaintiffs alleged, and de¬ 
fendant in answer admitted, exist¬ 
ence of prior Judgment relied on by 
plaintiffs as res Judicata, and case 
was tried on theory that there was 
such a Judgment, defendant’s sug¬ 
gestion on appeal that no Judgment 
was entered in prior action cannot 
be considered, although Judgment 
therein was not returned as part of 
record. 

Minn.—Gandrud v. Hansen, supra. 
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The rule has also been applied to matters or qucs- ■ death,claim and delivery,®* express or implied 
tions involving bills or notes,®® deeds,®®-® cause of j warranty,®® fraud, misrepresentation, or mistake,®® 


86. Mo.—Trotter v. Carter, 18S S.W. 
2d 8*98, 358 Mo. 708—Steinberg v. 
Merchants' Bank of Kansas City, 
67 S.W.2d 63, 834 Mo. 297. 

R. C. A. Mfg. Co. V. Cassil, App., 
121 SW.2d 288~-Frank v. Myers, 
109 S.W.2d 64, 282 Mo.App. 681. 
N.J.—Hasbrouck Heights Hospital v. 
Stuart, 166 A. 697, 11 N.J.Misc. 
451. 

Okl.—Fairfax Nat. Bank v. Burt, 176 
P.2d 216, 197 Okl. 617. 

S.D.—Tabor State Bank of Tabor v. 
Rollins, 223 N.W. 726, 64 S.D. 621 
—Bank of Centerville v. Larson, 
199 N.W. 46, 47 S.D. 374. 

Tex.—Barton v. Farmers’ State Bank. 
Tex.Com.App., 276 S.W, 177. 

Hughes v. Straus-Frank Co., Civ. 
App., 127 S.W.2d 682, affirmed 166 
S.W.2d 619, 138 Tex. 60—Sales v. 
Mercantile Nat. Bank at Dallas. 
Clv.App.. 89 S.W.2d 247. error dis¬ 
missed. 

Wash.—^Nielson v. Crossett, 101 P.2d 
861, 3 Wash.2d 637. 

Aooommodatloa ohsiraotsr of Instnu 
meats 

Defendants insisting that notes 
sued on were accommodation paper, 
in trial and appellate court, cannot 
claim that notes were not accommo¬ 
dation paper in the supreme court. 
Ill.—Foreman Trust & Savings Bank 
V. Cohn, 174 N.E. 419, 342 Ill. 280. 

Tnmsfer oad ownership of note 

Mo.—Shell V, Conrad, App., 163 S.W. 
2d 384. 

Written release of note 

Where a case was not tried on the 
theory that release of a negotiable 
note must be in writing, plaintilT 
was bound by the theory adopted in 
the trial court. 

Mo.—Ott V. Stone, 29 S.W,2d 726, 
225 Mo.App. 132, certiorari quash¬ 
ed, Sup., State ex rel. Ott v. Trim¬ 
ble, 28 S.W.2d 76. 

Sefloienoy judgment 

A mortgagee who sued-for deficien¬ 
cy judgment on note secured by trust 
deed could not complain of judg¬ 
ment on theory which was not pre¬ 
sented in trial court. 

Mo.—Scholle V. Laumann, App., 139 
S.W.2d 1067. 

Defenses 

Where defendant in action on note 
relied, in trial court, on defense that 
plaintiff did not purchase the note 
in good faith for value, and obtain¬ 
ed it after maturity, he would not 
be permitted to set up defense on 
appeal that the note was not a nego¬ 
tiable note, 

Okl.—American Finance Corp. v. 
Spurgin, 88 P,2d 668, 183 Okl. 666. 

86.5 SBxsoution 

On appeal from decree for defend¬ 


ants in suit to cancel deed purported¬ 
ly executed by plaintiffs, plaintiffs, 
testifying in trial court that they 
did not execute deed, could not be 
heard to say that they might have 
executed it for some purpose. 

Ark.—Buckner v. Wright, 286 S.W. 
2d 720, 218 Ark. 448. 

Bslivsry of deed 

Cal.—Taylor v. Hawley, 46 P.2d 226, 
6 C.A.2d 676. 

Bnit to oaaoel deed 

N.M.—Arias v. Springer, 78 P.2d 163, 
42 N.M. 360. 

87. Ill.—Wilcox V. International 

Harvester Co., 116 N.E. 161, 278 HL 
466. 

Pa.—Heflfron v. Prudential Ins. Co. 
of America, 19 A.2d 666, 144 Pa 
Super. 307. 

Wash.—Kay v. Occidental Life Ins. 
Co., 188 P.2d 181, 28 Wash.2d 300. 

Accident or suicide 

N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.£.2d 569, 
216 N.C. 196. 

Prom pernicious anaemia or from 
lead poisoning 

Where defendant moved for a new 
trial on the theory that death was 
from pernicious aneemia and not from 
lead poisoning, it could not contend 
in the supreme court that entry of 
judgment after death of plaintiff on 
verdict rendered before was error 
because death was from lead poison¬ 
ing. 

Ill.—^Wilcox V. International Harvest¬ 
er Co. of America, 116 N.E. 161, 
278 Ill. 466. 

88. Mont.—Conrad Mercantile Co. v. 
Siler, 241 P. 617, 76 Mont. 36. 

Bound by theory after trying action 
thereon 

Where a mortgagee tried an action 
on the theory of claim and delivery, 
the sole issue being its right of pos¬ 
session of mortgaged property, he is 
bound by such theory and cannot 
claim error because the court adopt¬ 
ed such theory. 

Mont.—Conrad Mercantile Co. v. Sil¬ 
er, supra. 

89. Oal.—Hagan v. Allen, 210 P.2d 
66, 93 C.A.2d 864. 

Mo.—Offutt V. Battagala, App., 44 S. 
W.2d 202. 

Pa.—Runco v. Brockway Motor Co., 
68 A.2d 897. 164 Pa.Super. 240— 
U. S. Gypsum Co. v. Blrdsboro 
Steel Foundry & Mach. Co., 52 A. 
2d 844, 160 Pa.Super. 648. 

Buyers wore bound by the theory 
of express warranty set forth in 
their petition, evidence, and Instruc¬ 
tion, precluding recovery on implied 
warranty. 


Mo.—Offutt V. Battagala, App., 44 B. 
W.2d 202. 

Obtaining Instmotton on implied 
warranty 

Seller impliedly waived right to 
question existence of an Implied 
warranty by offering and obtaining 
an instruction on an implied warran¬ 
ty. 

Ky.—Moss V. Yount, 177 SW.2d 872, 
296 Ky. 415, 161 A.L.R. 441. 

Oontentlon of absence of right to re¬ 
cover 

Where parties in briefs and in tri¬ 
al court had tried case on theory 
that there was implied warranty that 
personal property sold by defendant 
was fit for use when sold and that he 
was liable for any breach of war¬ 
ranty, defendant's contention on ap¬ 
peal that in no event could plaintiff 
recover would not be considered. 
N.C.—Keith v. Gregg, 188 S.B. 849. 
210 N.C. 802. 

90. Cal.—Bradley v. Duty, 166 P 2d 
914, 73 C.A.2d 622—Wagner v. Mc¬ 
Manus. 38 P.2d 204. 2 C.A.2d 644 
Colo.—McNichols V. City and County 
of Denver, 74 P.2d 99, 101 Colo. 
316—Strainar v. Vendetti, 63 P.2d 
1179, 98 Colo. 144. 

Iowa.—Post V. Grand Lodge A. O. U. 

W., 232 N.W. 140, 211 Iowa 786 
Mo.—Nick Doffing Co. v. Moeck, 58 S. 
W.2d 476. 

Childs V. McGirk State Bank, 
App., 2 S.W.2d 123. 

S.D.—Bank of Centerville v. Larson, 
199 N.W. 46. 47 S.D. 874. 

Tex.—Smith v. Armes, Civ.App., 208 
S.W.2d 409—Blard v. Winslow, Civ. 
App., 113 S.W.2d 972. 

Actual or constructive fraud 

Where plaintiff pleaded and tried 
case on theory of actual fraud, he 
could not, on appeal, claim that he 
made out a case of constructive 
fraud. 

Cal.—Haskins v. Certified Escrow & 
Mortg. Co., 216 P.2d 90, 96 C.A.2d 
688 . 

Bound by theory of fraud 

After trial of the case on the the¬ 
ory of fraud, plaintiff cannot on ap¬ 
peal assert that the action was predi¬ 
cated on breach of quasi trust rela¬ 
tion. 

Vt.—Tyler v. Turner Center System, 
147 A. 287, 102 Vt. 202. 

Cannot shift ground to mistake 
Plaintiff, suing to rescind a con¬ 
tract for exchange of property be¬ 
cause of false representations, can¬ 
not shift the ground on appeal and 
claim the right to rescind for mis¬ 
take on his part only. 

Minn.—Olson v. Shepard, 206 N.W, 
711, 166 Minn. 438. 
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as well as with regard to questions involving gifts,»i j decedents' affairs,and insurance.** 


81. Del.—Trout v. Farmers' Trust 
Co. of Newark, 168 A. 208, 19 Del. 
Ch. 487. 

Oaiuwt first olalm on appeal 

An heir having relied on the pur¬ 
chase of a note in an administrator's 
suit for settlement may not on ap¬ 
peal claim that the transaction was 
a gift. 

Ky.—Dodson v. Dodson, 291 S.W. 13, 
218 Ky. 145. 

Oharaoter of gift 

The question whether appellant 
was entitled to property as a gift 
inter vivos was not properly before 
the supreme court, where the hear- ! 
Ing before the chancellor proceeded 
on the theory that the alleged gift 
was one causa mortis. 

Del.—Trout v. Farmers' Trust Co. of 
Newark, 1C8 A. 208, 19 Del.Ch. 437. 

91.5 Cal.—Brown v. MacDougall. 112 
P.2d 678, 44 C.A 2d 491 
Ga —Bardeld v. Aiken, 74 S E.2d 100, 
209 Ga 483. 

NM—Hendricks v. Hendricks. 226 
P 2d 464, 55 NM 51. 

Eaistenoa of property in estate 
Ill.—In re Herrin's Estate, 40 N.E. 
2d 902, 314 Ill App. 1. 

92. Cal.—Sanborn v Pacific Mut. 
Life Ins. Co., 108 P.2d 458, 42 C. 
A. 2d 99—Norton v Central Surety 
& Insurance Co., 51 P.2d 113, 9 C. 
A 2d 598. 

Ind —Supreme Tribe of Ben Hur v. 
Bastian, 151 NE. 346, 85 Ind.App. 
327 

Iowa —Hall v. Great American Ins. 
Co. of New York, 252 NW. 763, 217 
Iowa 1005—Post v Grand Lodge A, 
O. U. W., 232 N.W. 140, 211 Iowa 
786. 

Kan —Meyer Sanitary Milk Co. v. 
Casualty Reciprocal Exchange, 66 
P 2d 619, 145 Kan. 601 
Mich.—Curtis v. Dearborn Nat. Ins. 
Co., 46 N.W.2d 396, 329 Mich, 601 
—Gaines v. Sun Life Assur. Co. of 
Canada, 10 N.W.2d 823, 306 Mich. 
192, certiorari denied 64 S.Ct. 789, 
321 U S 789, 88 L Ed 1080. 

Mo—Kcttlegardes v. Prudential Ins, 
Co of America, App., 176 S.W.2d 
917—Crawford v. Metropolitan Life 
Ins Co, App., 167 S.W.2d 916— 
Bames v. National Life & Acci¬ 
dent Ins. Co., 116 S.W.2d 61, 232 
Mo App 1093—Woods v. Washing¬ 
ton Fidelity Nat. Ins. Co., App., 
113 S.W.2d 121—Morrison v. Fidel- 
Ity-Phenix Fire Ins. Co., App., 71 
BW.2d 816—Kallauner v. Central 
Mut. Ins, Ass'n, 70 S.W.2d 134, 228 
Mo.App. 546—Klein v. U. S. Casual¬ 
ty Co., App., 296 S.W. 838. 

N.J —Ciccone v. Colonial Life Ins. 
Co. of America, 164 A. 444, 110 N. 
J.Law 276. 

N.M.—National liut. Savings & Loan 
Ass'n V. Hanovsr Fire Ins. Co. of 


City of New York, 53 P.2d 641, 40 
N.M. 44. 

N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.B.2d 569. 
216 N.C. 196—Belk's Department, 
Store of New Bern, N. C., v. George 
Washington Fire Ins. Co., 180 S.E. 
63, 208 N.C. 267—Gossett v. Metro¬ 
politan Life Ins. Co., 179 S.E. 438. 
208 N.C. 162. 

Pa.—Reeder v. Metropolitan Life Ins. 

Co., 17 A.2d 879, 340 Pa. 603. 

Tex.—Boatner v. Providence-Wash- 
ington Ins. Co., Com.App., 241 S. 
W. 136. 

National Life & Accident Ins. 
Co. V. Robledo, Clv.App., 93 S.W.2d 
n08, error dismissed. 

Wash.—Lewis v. Bertero, 88 P.2d 
433, 198 Wash. 296. 

Validity of ohaags of hs&sfioiary 
La.—Prudential Ins. Co. of America 
V. Johnson, App.. 176 So. 625. 
Validity of rslsasa or oompromlss 
Cal —Mathews v. Pacific Mut. Life 
Ins. Co. of California, 118 P.2d 10, 
47 C A.2d 424. 

Total and permanent disability 

Idaho—Rollefson v. Lutheran Broth¬ 
erhood. 132 P.2d 768, 64 Idaho 331. 
Cause of death Immaterial 
Wash—Kay v. Occidental Life Ins. 

Co, 183 P.2d 181, 28 Wash.2d 300. 
Accidental death; double indemnity 
Pa —Heffron v. Prudential Ins. Co. 
of America, 19 A.2d 656, 144 Pa. 
Super. 307. 

Timely mailing of premium check 

Neb.—Cunningham v. Northwestern 
Mut. Life Ins. Co., 27 N.W.2d 221, 
H8 Neb. 260. 

Industrial policy 

Mo—Floyd V. Life & Casualty Ins. 
Co., App, 148 S.W.2d 620. 

Tire policy 

(1) Generally. 

Mo,—Cox V. Owensville Mut. Ben. 

Aid Ass'n. App., 186 S.W.2d 28. 
N.H.—Bean v. Mercantile Ins. Co. of 
America, 64 A.2d 149, 94 N.H. 342. 
Tenn—Motors Ins. Corp. v. Lipford, 
250 S.W.2d 79, 194 Tenn. 216. 

(2) On appeal from judgment in 
action on fire policy, appellee could 
not contend that insurer attached 
wrong rider to policy, where appellee 
sued on policy as it was made. 

N.M.—National Mut. Savings A Loan 
Ass'n V. Hanover Fire Ins. Co. of 
City of New York, 63 P.2d 641, 40 
N.M. 44. 

(3) Insurer in action on fire policy 
could not present, on appeal, the the¬ 
ory that loss should be prorated be¬ 
tween it and another insurance com¬ 
pany, where that theory had not been 
presented to the trial court. 

Okl.—^Atlantic Fire Ins. Co. of Ra¬ 
leigh, N. C. V. Smith, 80 P.2d 216, 
183 Okl. 97. 


FoUey kept fiUvs by amonat of alok 
lafismBlty 

Where theory that life policy on 
which overdue premium was not paid 
during grace period was kept alive 
by amount of sick indemnity due 
was not pleaded, no evidence was 
given relative to such a theory, and 
it was not argued by counsel, theory 
could not be relied on in the supreme 
court. 

Mont.—Conlon v. Northern Life Ins. 
Co.. 92 P.2d 284, 108 Mont. 473. 

Character of protection afforded by 
liability policy 

Insurer, having alleged that the 
policy protected insured against ac¬ 
cident to employees, could not com¬ 
plain that insured argued the case 
as though the policy covered injury 
to employees, whereas it protected 
insured from claims of the public. 

Or.—Zurich General Accident & Lia¬ 
bility Ins. Co. V. Carlton & C. R. 
Co., 291 P. 349, 133 Or. 898. 
Oompliancs with appraisal rsqnirs- 
msnts 

Contentions that conditions had not 
been complied with, in appraisal un¬ 
der a fire policy, presented nothing 
for review, where the case was tried 
in disregard of appraisement. 

Wyo.—Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Lloyd, 273 P. 681, 40 
Wyo. 44. 

Death or disability benefits 

On appeal the beneficiary cannot 
change the theory of her case, as 
tried below, from one for death 
benefits to one for disability bene¬ 
fits. 

Mo—Steffen v. Equitable Life Assur. 
Soc. of U. S., App., 64 S.W.2d 302. 

Extended insurance and wrongful 
forfeiture 

Where the theory of the benefici¬ 
ary's pleadings is that by terms of 
a life policy insured was entitled to 
"extended Insurance," she cannot on 
appeal change it to one of wrongful 
forfeiture of the policy by insurer. 
Mo—Dougherty v. Mutual Life Ins. 
Co. of New York, 44 S.W.2d 206, 
226 Mo.App. 570. 

Notice of claim 

Where a suit was tried on the the¬ 
ory that it was necessary that In¬ 
sured give automobile liability insur¬ 
er notice of a claim against Insured, 
insured could not contend on Insur¬ 
er's appeal that no notice was neces¬ 
sary. 

Mo.—Armour & Co. v. American Au¬ 
tomobile Ins. Co., 80 S.W.2d 685, 836 
Mo. 661. 

Proof of death 

Where insurer's answer admitted 
death of Insured, Issuance of a pol¬ 
icy which Insured held at the time of 
his death and that Insurer owed the 
beneficiary a part of the sum sued 
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Further, the rule has been applied to questions I other liens,^3.5 and negligence.®^ It has also been 
involving landlord and tenant,®® mortgages and I 


for and no issue was made nor ex¬ 
ception taken at trial, insurer could 
not. on appeal, disclaim liability on 
the ground that no proof of death 
had been furnished. 

S.C.—Lee v. Travelers* Ins. Co. of 
Hartford, Conn., 176 S.B. 429, 173 
S.C. 185. 

YaUdity of “hinder** 

Where no point was made in trial 
court that an oral Insurance contract 
was binding only temporarily, and. 
after having offered only a general 
demurrer, defendant submitted in¬ 
struction which impliedly conceded 
that if contract was made it would be 
binding, defendant was estopped to 
contend that the oral contract could 
not exist and remain binding until 
destruction of the property. 

Mo.—Shelby v. Connecticut Fire Ins. 
Co. of Hartford. 262 S.W. 686, 218 
Mo.App. 84. 

Yoluatary lltlgatloa of question not 
shown 

A beneficiary suing on a nonmedi¬ 
cal examination life policy did not 
voluntarily litigate the question as 
to insured's sound health where he 
objected to introduction of any evi¬ 
dence by insurer and moved for Judg¬ 
ment on pleadings, moved for direct¬ 
ed verdict at the close of insurer’s 
testimony on the ground that defense 
of breach of condition as to sound 
health was not available to Insurer, 
and objected to the charge on the 
ground that the question of sound 
health was submitted to the Jury. 
Minn.—Thompson v. Prudential Ins. 
Co. of America, 266 N.W. 28, 196 
Minn. 372. 

93. Cal.—Grove v. Morris, 281 P 
1070, 101 C.A. 592. 

Idaho.—Snapp v. Bean, 281 P. 874, 48 
Idaho 236. 

Kan.—^Wheeler Kelly Hagny Trust 
Co. v. Ellis Singleton Bldg. Co., 164 
P.2d 143. 160 Kan. 605. 

Mich.—C. K Eddy & Sons v. Tierney, 
267 N.W. 862, 276 Mich. 833. 

Mo.—Hiatt Inv. Co. v. Buehler, 16 S. 
W’'.2d 219, 225 Mo.App. 151—Sued- 
meyer v. Meyer, App., 237 S.W. 
882. 

Mont.—Pappas v. Bralthwalte, 162 
P.2d 212, 117 Mont. 669—Sharp 

Bros. v. Bartlett, 248 P. 199, 76 
Mont. 415, 

Nev.—^Nenzel v. Rochester Silver 
Corporation, 226 P. 1102, 48 Nev. 
41. 

N.J.—Eckman v. Beihl, 184 A. 480, 
116 N.J.Law 808—^Katz v. Inglis, 
164 A. 421, 110 N.J.Law 868. 
N.D.—Grant v. Jacobs, 82 N.W.2d 
881, 76 N.D. 1. 

Okl.—Dills v. Calloway, 62 P.2d 707, 
175 Okl. 396. 

Or.^Klingbadk v. Mendiola, 8 P>2d 


237, 188 Or. 234—Obermeler v. < 

Mortgage Co. Holland-Amerlca, 
259 P. 1064, 123 Or. 469, modified on 
other grounds 260 P. 1099, 123 Or. 
469. costs retaxed 262 P. 261, 123 
Or. 469. 

Pa.—New York, S. & W. R. Co. v. 
Traders Flour & Feed Co., 183 A. 
58, 120 Pa.Super. 369. 

S.C.—Bowling V. Mangum, 116 S.E. 
212, 122 S.C. 179. 

Wyo.—Burbank v. Paige, 76 P.2d 
387, 62 Wyo. 383. 

Theory not presented by pleadings 

Mo.—White v. Jones, 177 S.W.2d 603, 
362 Mo. 364. 

YaUdlty of lease 

N.H.—McLane v. Silver Bros., 81 A. 

2d 305, 92 N.H. 368. 

Theory of reasonable rental value 
Mo.—Hay craft v. Hay craft, App., 164 
S.W.2d 617. 

Xiength of term 

N.J.—Eckman v. Beihl, 184 A. 430, 
116 N J.Law 308. 

Unpaid rent; anticipatory breach 

Landlord, having proceeded in su¬ 
perior court on theory that his claim 
was one for unpaid installments of 
rent, could not for first time urge on 
appeal that court should sustain al¬ 
lowance of claim as one for damages 
based on an anticipatory breach. 

Ill.—Kroch V, B. G. Operating Co., 3 
NE.2d 286, 286 Ill.App. 301. 
Gonstmctlve eviction 

The theory adopted by the parties 
at trial will be followed on appeal, 
and a tenant whose defense in an ac¬ 
tion for rent was tried on the theory 
of total constructive eviction could 
not on appeal complain that no in- , 
struction was given on partial actual 
eviction. 

Neb—Kimball v. Lincoln Theatre 
Corporation, 261 N.W. 842, 129 

Neb. 446. 

ILandlord's diligence la rerentlag 

Where an action for rent against 
a tenant at will, quitting without 
giving required notice, was tried on 
the theory that the landlord did use 
due diligence to rerent, the landlord 
could not thereafter object to such 
theory. 

N.J.—Katz V. Inglis. 164 A. 421, 110 
N J.Law 858. 

Sublessee 

Okl.—Leckie v. Dunbar, 69 P.2d 276, 
177 Okl. 366. 

S.C.—Moore v. Hardaway Contract¬ 
ing Co., 8 S.E.2d 511, 193 S.C. 299. 

93.5 Cal.—Howell v. Dowling, 126 
P.2d 630, 62 C A.2d 487. 

Ill.—Biggs v. Obermeyer, 10 N.E.2d 
886, 292 I11.APP. 79. 

Ky.—General Motors Acceptance 

Corporation v. Sharp Motor Sales 
Co., 25 S.W.2d 405, 233 Ky. 290. 
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Mo.—Frank v. Meyers, 109 S.W.2d 
54, 232 App. 681. 

Okl.—^Antrim Lumber Co. v. Wagner, 
64 P.2d 173, 175 Okl. 664. 

Theory as law of case 
Vt.—Simonds v. Bishop, 196 A. 764, 
109 Vt. 843. 

Judgment as lieu 

Okl —Sandlin v. Pharoah, 78 P.2d 
284, 182 Okl. 442. 

Deed of trust 

Mo.—Trotter v. Carter, 183 S.W 2d 
898, 363 Mo. 708. 

Tenn.—Human v. Hartsell, 148 S.W. 
2d 634, 24 Tenn.App. 678. 

Yendor’s lien 

Tex—^Wooten v. Chaney, Civ App., 
105 S.W.2d 610, error dismissed. 
Pramlng of new Issue 
Wash—Christofersen v. Radovich, 
162 P.2d 830, 23 Wash 2d 846. 

Mechanic’s lien proceeding 

Colo—Slatt V. Thomas, 36 P.2d 469, 
96 Colo 382. 

N.M—Edwards v. Erwin, 197 r.2d 
436, 62 N.M. 260. 

Subrogation to rights of mortgagee 

Where foreclosure action was tried 
and decided on theory that plaintiff 
could be subrogated to rights of 
chattel mortgagee, mortgagor could 
not for first time on appeal urge that 
plaintiff failed to plead such Issue 
Cal.—Jacques v. Akers, 69 P.2d 211, 
21 C.A 2d 416. 

94. Cal.—Freeman v. Churchill, 183 
P.2d 4, 30 C 2d 453. 

Scott's Valley Fruit Exchange v 
Growers Refrigeration Co, 184 P 
2d 183, 81 CA.2d 437—Nlegei v. 
Georgetown Divide Water Co, 177 
P.2d 641, 78 C.A 2d 446—Siebel v 
Shapiro, 137 P 2d 56. 58 CA.2d 609 
—Foti V. Morrissey, 134 P 2d 61, 
67 CA.2d 328—Mattocks v. F. W. 
Woolworth Co., 47 P.2d 805, 8 C A 
2d 489—Goldberger v. Market St 
Ry. Co., 20 P.2d 361, 130 C.A 697. 
Ill.—Buck v. Rosenthal, 112 N.E 671, 
273 Ill. 184. 

Ky.—Chesapeake & O. Ry. Co v 
Slayer. 113 S.W.2d 1162, 272 Ky. 
171. 

Mass.—Hlrrell v. Lacey, 174 N.E. 
679, 274 Mass. 431. 

Minn.—Nelson v. Nicollet Clinic, 276 
N.W. 801, 201 Minn 506. 

Miss.—Aponaug Mfg Co v. Carroll, 
184 So. 63. 183 Miss. 793. 

Mo.—Williams v. St Louis Public 
Service Co., 263 S.W 2d 97, 363 Mo. 
625—Rothweiler v. St. Louis Pub¬ 
lic Service Co., 234 S.W.2d 662, 361 
Mo. 269—Blankenship v. St. Jo¬ 
seph Fuel Oil & Mfg. Co., 232 S.W. 
2d 954, 360 Mo. 1171—McGrew v. 
Thompson, 184 S.W.2d 994, 363 Mo. 
856—Cantley v. Missouri-Kansas- 
Texas R. Co.. 183 S.W.2d 123, 363 



5 C« J* S« 

Mo. 605—Aeby ▼. Mlasourl Pac. R. 
Co., 285 S.W. 965, 318 Mo. 492, re¬ 
versed on other grounds 48 S.Ct. 
177, 276 U.S. 426, 72 Li.Ed. 361, 
mandate conformed to Aeby v. 
Missouri Pac. R. Co., Sup., 6 S.W.2d 
1116. 

Bollingrer v. Mungle, App., 175 S. 
W.2d 912—Glllman v. Pape, App., 
132 S.W.2d 1062—Jenkins v. Wa¬ 
bash Hy. Co., 107 S.W.2d 204, 232 
Mo.App. 438, certiorari denied 58 S. 
Ct. 139, 302 U.S. 787, 82 L.Ed. 670— 
Hendrick v. Kansas City, 60 S.W. 2d 
704, 227 Mo.App. 998—Clardy v. 
Kansas City Public Service Co., 42 
S.W.2d 370, 227 Mo.App. 749—Mun- 
den V. Kansas City, 38 S.W.2d 540, 
226 Mo.App. 791—D’Wolf v. Stix- 
Baer & Fuller Dry Goods Co.. App., 
273 S.W. 172—Slssel v. Sherln, 
App., 268 S.W 668—^Walters v. 
Kansas City Southern Ry. Co., 
App., 266 SW. 491—Hart v. Chlca- 
gro, M. & St. P. Ry. Co., App., 266 
SW. 116—Dincler v. Chicago. M. & 
St. P. Ry. Co.. App., 266 S.W. 113. 
N.H—Feuer.stein v. Grady, 169 A. 
622, 86 N.H 406. 

N T.—Bakular v. Hudson Transit 
Corp., 3 N.Y S.2d 106, 254 App.Div. 
682—Russo V. Gilbert, 292 N.T.S. 
601, 249 App DIv 890. 

NC—McGraw v Southern Ry. Co, 
184 S E 31, 209 N.C. 432, certiorari 
denied 57 S Ct. 117, 299 U.S. 691, 81 
L.Ed. 436. 

Ohio.—Feinberg v Hotel Olmsted 
Co., 89 N.E.2d 669, 162 Ohio St 
417. 

Okl.—Cimarron Valley Pipe Line Co. 
V Holmes. 78 P 2d 403, 182 Okl. 
450. 

R I —Shea v First Nat Stores, 7 A. 
2d 196, 63 R I 85. 

Tenn —Summers v. Bond-Chadwell 
Co, 145 SW.2d 7, 24 Tenn. 367— 
Park V. Sinclair Refining Co., 142 
S.W.2d 321, 24 Tenn.App. 204. 

Vt.—Sulham v. Bernasconi, 170 A. 
913, 106 Vt. 192. 

Wash—Bradley v Consolidated Sil¬ 
ver Mountain Mines Co., 298 P. 324, 
162 Wash. 198. 

4 C.J. p 701 note 49 [a] (4), (8). 

Abandoned assignments of negligence 
not considered 

Mo.—Bowers v. Columbia Terminals 
Co, App, 213 S.W.2d 663. 

Applicability of automobile guest 
statute 

Ark.—Edwards v. Jeffers, 162 S.W. 

2d 472, 204 Ark. 400. 

Cal.—Hollingum v. Moore, 227 P.2d 
845, 102 C.A.2d 609. 

Xaintenanoe of highway 

N.Y.—^Huston v. Chenango County, 1 
N.Y.S.2d 262, 263 App.Div. 66, af¬ 
firmed 16 N.E.2d 301, 278 N.Y. 646. 

Invitee or licensee 

Wash.—Smith v. King County, 184 
P.2d 662, 28 Wa8h.2d 917. 
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Wlllfnlf wanton, nnd reokleMi eon* 
duot 

Mo.—Cosentino v. Heffelflnger, 229 
SW.2d 546. 360 Mo. 536. 

Proadmate cause 

Ohio —Sprung v. E. I. Dupont De 
Nemours & Co., App., 34 N.E.2d 41, 
appeal dismissed 23 N.E.2d 947, 
136 Ohio St. 94. 

Tenn.—Redding v. Barker, 280 S.W. 
2d 202. 33 TenmApp. 182. 

Comparative uegllgenoe 

Plaintiff’s theory, not advanced In 
trial court or relied on in his oral 
argument on defendant’s writ of er¬ 
ror to review Judgment on jury’s 
verdict for plaintiff, that comparative 
negligence doctrine was applicable, 
could not be considered. 

Va.—Southern Ry. Co. v. Thompson, 
41 S.E.2d 456. 186 Va. 106. 

Concurrent negligence 

Contention that, if automobile col¬ 
lision resulted from concurrent neg¬ 
ligence of both drivers, there could 
be recovery against either or both, 
could not be first raised on appeal, 
where case was tried under claim 
that driver of automobile in which 
plaintiff’s decedent was riding was 
free from negligence. 

Mich—Fablano v. Carey, 271 N.W. 
764, 279 Mich. 269. 

Contributory usgligsnos 

(1) On appeal, plaintiffs were 
bound by the theory adopted below 
as regards contributory negligence. 
Mo—Carlton v. Stanek, 38 S.W.2d 

605, 226 Mo App 646. 

Tex—St. Louis Southwestern Ry. Co. 
of Texas V. Lawrence, 120 S.W.2d 
906, error refused. 

(2) Where both parties tried the 
case on the theory that contributory 
negligence was defense, a contrary 
contention could not be asserted on 
appeal. 

Idaho.—French v. Tebben, 27 P.2d 
474, 63 Idaho 701. 

Mo—Fowler v. Missouri, K. & T. R 
Co., 84 S.W.2d 194, 229 Mo.App. 661. 

(3) After trial on the theory that 
contributory negligence was proper¬ 
ly alleged, reversal cannot be claim¬ 
ed on appeal because such plea was 
insufficient. 

Cal.—Strand v. Everett, 258 P. 115, 
84 C A. 358. 

(4) Where the findings Indicated' 
that an automobile accident case was 
tried on the theory that contribu¬ 
tory negligence was involved, the re¬ 
viewing court would not hold that 
the issue of contributory negligence 
was not Involved. 

Cal.—O’Dea v. Leland, 52 P.2d 610, 
10 C.A.2d 551. 

(6) Where appellants requested an 
instruction on contributory negli¬ 
gence and the parties tried the case 
in the lower court on theory that it 
was a defense, and requested specific 
instructions on the subject, it could 
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not be asserted tot the first itime on 
appeal that contributory pegllgence 
was not involved. 

Idaho.—^Dawson v. Salt Lake Hard¬ 
ware Co., 186 P.2d 718, 64 Idaho 
666 . 

Degrees of oars or nsgUgeaos 

(1) Defendant trying a case on 
the theory that plaintiff was required 
to exercise ordinary care cannot for 
the first time on appeal urge that it 
was his duty to exercise the highest 
degree of care. 

Mo.—Plannett v. McFall, App., 284 
S.W. 860. To same effect Coleman 
V Rlghtmyer. Mo., 286 S.W. 403— 
Carpenter v. Burmeister, 273 S.W. 
418, 217 Mo.App. 104. 

(2) Where an automobile guest 
filed an amendment alleging gross 
negligence of the driver and dis¬ 
missed the action based on ordinary 
negligence, she could not obtain a 
reversal on the ground that the case 
was tried on an erroneous theory. 

Cal.—^Abbott v. Cavalli, 300 P. 67, 

114 C.A. 379. 

Discovered peril 

In an action for death of an auto¬ 
mobile occupant struck by a train 
at crossing, plaintiffs having tried 
the case on the theory that the loco¬ 
motive fireman discovered the peril 
of the occupants of the automobile 
and could have stopped the train In 
time to avoid accident, and having 
acquiesced in submission of such is¬ 
sue to the jury, were not entitled to 
have judgment sustained on appeal 
on the theory that the conductor dis¬ 
covered the peril. 

Tex.—Texas & N. O. Ry. Co. v. Wag¬ 
ner, Civ.App., 262 S.W. 902, error 
dismissed National Compress Co. 
V. Hamlin, 269 S.W. 1024, 114 Tex. 
876. 

Duty to guard railroad crossing 

Where a case was tried below on 
the theory that it was the custom 
and practice to guard a railroad 
crossing, the appellate court will not 
heed a claim that defendant owed no 
duty to guard the crossing because 
it was a private crossing. 

Mo.—Scott v. Missouri Pac. R. Co., 
62 S.W.2d 834, 333 Mo. 374. 

Knmaaitarlaa doctrine; last elsar 
chance 

(1) In general. 

Mo.—Steuernagel v. St. Louis Public 
Service Co., App., 202 S.W.2d 616, 
affirmed 211 S.W.2d 696, 357 Mo. 
904. 

(2) Defendants on appeal from ad¬ 
verse judgment In a death action 
were estopped to deny a humanita¬ 
rian theory was in the case, in view 
of a requested Instruction given and 
the absence of a special demurrer to 
the evidence challenging such theory. 
Mo.—^Detmerlng v. St. Louis-San 

Francisco Ry. Co., 36 S.W.2d 112, 
22 Mo.App. 980. 
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applied to questions relating to nuisance,the re- I ship,^^ matters or questions in connection with or 
lationship or status of parties,®® title or owner- ■ 


(8) Defendants having joined with 
plaintiff in submitting an injury case 
to the Jury on a humanitarian theory 
are estopped on appeal from claiming 
that plaintiff failed to make out the 
case on such theory. 

Mo.—Packer v. Chicago, M. & St. P. 
Ry. Co., App., 265 S.W. 119. 

(4) Where automobile accident 
case was tried by plaintiff on the¬ 
ory that he was not negligent, and 
doctrine of last clear chance was 
not submitted to Jury, and no in¬ 
struction on doctrine was offered, the 
doctrine could not be considered on 
defendants* appeal. 

Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 87 C.A.2d 122. 

VsgUgMios or malicious tort 
A Judgment for injuries to a pe¬ 
destrian struck by an automobile 
would not be reversed as to the driv¬ 
er's mother who owned the automo¬ 
bile on the ground that she was not 
liable for malicious tort of her son, 
where the petition was based on 
simple negligence, the case was tried 
on such theory, instructions wore 
given on conventional points of neg¬ 
ligence, and the mother requested no 
instructions. 

Neb.—Roberts v. Kubik, 263 N.W. 

143, 129 Neb. 795. 

Willful aad waatoa misconduct 
Ill.—Nice V. Illinois Cent. R. Co., 25 
N.E 2d 104, 303 lil.App. 292. 

Position on review not Inconsistent 
The fact that negligence in opera¬ 
tion of oil-burning locomotives was 
alleged as ground of recovery for 
damages to residential property re¬ 
sulting from vibrations attending op¬ 
eration of the locomotives was held 
not to preclude recovery on the the¬ 
ory that private property could not 
be taken for public use without Just 
compensation, where such theory was 
deducible from facts alleged in the 
petition and relied on in the trial 
court. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Matthews, 49 P.2d 762, 174 
Okl. 167. 

Prsssncs of fog at time of collision 

Mo.—Cox V. East St. Louis City 
Lines, App., 181 S.W.2d 193. 

95. Mo.—Bollinger v. Mungle, App., 
175 S.W.2d 912. 

N.H.—Palmer v. Edgerly, 181 A. 125, 
87 N.H. 391, reheard 181 A. 419, 87 
N.H. 391. 

46 C.J. p 815 note 42. 

Abatabls character 

A lumber company sued for dam¬ 
ages to mining ground from oil and 
grease nuisance could not contend 
that the nuisance was abatable where 
the case was not tried on the theory 
that the injury was temporary. 
Idaho.—Idaho Gold Dredging Corpo¬ 


ration V. Boise Payette Lumber 
Co., 22 P.2d 147, 52 Idaho 766. 

Vulsaaes or nsgiurence 

(1) Judgment could not be sus¬ 
tained on a nuisance theory, where 
the action was brought, tried, and 
submitted to the jury on questions 
of negligence only. 

N.H.—Palmer v. Edgerly, 181 A. 126, 
87 N.H. 891, reheard 181 A. 419, 87 
N.H. 391. 

N.T.—Biro V. Lembo, 246 N.T.S. 622, 
231 App.Div. 866, followed in 246 N. 
Y.S. 926. 231 App Div. 856. 

Or.—^Wold V. City of Portland, 112 
P.2d 469, 166 Or. 455, 133 A.L.R. 
1207. 

(2) Where the petition, in a suit 
for injuries from defective wiring 
to a boy climbing a tree, did not 
state a cause of action for attrac¬ 
tive nuisance, and where the case 
was not tried on attractive nuisance 
theory, plaintiff was not, on appeal, 
precluded from setting up failure to 
insulate wires as ground of negli¬ 
gence, as against contention that he 
departed from theory on which case 
was tried below. 

Mo.—Shannon v. Kansas City Light 
& Power Co., 287 S.W. 1031, 315 
Mo. 1136. 

Nnlsaiics or vlolatloa of soniiig ordU 
aaaos 

Conn.—Lehmaier v. Wadsworth, 191 
A. 539. 122 Conn. 571. 

96. Frikker v. Morrison, 184 P. 871, 
67 Colo 290. 

Mo.—New York Cent. R. Co. v. Chi¬ 
cago & E. I. R. Co., 231 S.W.2d 174, 
360 Mo. 885. 

Partners or trustees 

Ill.—Commercial Cas. Ins. Co v 
North, 60 N.E.2d 434, 320 Ill.App. 
221 . 

Agency 

Cal,—Miller v. Busby, 224 P.2d 764, 
101 C.A.2d 83. 

Minn.—Lee v. Peoples Co-op. Sales 
Agency, 276 N.W. 214, 201 Minn 
266 

Okl.—^Antrim Lumber Co. v. Wag¬ 
ner, 64 P.2d 173, 176 Okl. 664— 
Enid Bank & Trust Co. v. Wetzel, 
43 P.2d 708, 171 Okl. 647. 

Or.—Stark v. McKenna, 263 P. 891, 
124 Or. 332. 

Tex.—James v. Klar & Winterman, 
Civ.App., 118 S.W.2d 625. 

Status of Injured employee In inter, 
state oommeroe 

Mo.—Graham v. Thompson, 212 S.W. 
2d 770, 367 Mo. 1133, certiorari de¬ 
nied 69 S.Ct 166, 885 U.S. 870, 93 
L.Ed. 414. 

Independent oontraotor 

Ohio.—Halkias v. Wilkolf Co., 47 N. 
E.2d 199, 141 Ohio St. 139. 
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As mortgagor and mortgagee 

Defendant, who has alleged in an¬ 
swer that his relation to plaintiff 
was that of mortgagor to mortgagee, 
cannot complain that the case was 
tried on that theory. 

Colo.—Frikker v. Morrison, 184 P. 
371, 67 Colo. 290. 

Pather liable as principal or for son’s 
aots 

In action against father and his 
two sons for damages for assault 
and battery, where father was sued 
as a principal participant, plaintiff 
could not. on appeal, change theory 
to contend that father should be held 
liable for the tortious acts of his 
minor son. 

La.—Smith v. Freeman, App., 81 So. 
2d 524. 

97. Ark.—^Norman v. Sharp, 177 S. 

W.2d 401, 206 Ark. 744. 

Cal.—Wiltsee v. Utley, 179 P 2d 13. 
79 C.A.2d 71—Jordan v. Schrleber, 
169 P.2d 394, 74 C.A.2d 800—Mor¬ 
ris V. Whittier Amusement Co, 63 
P.2d 772, 11 C A.2d 376 
Ill.—Trust Co. of Chicago v. Suther¬ 
land Hotel Co., 58 N E 2d 860, 389 
Ill. 67. 

Ind.—Arnold v. Haberstock, 11 N E 
2d 682, 213 Ind. 98. 

Miss.—Tuminello v. Gully, 193 So. 
39, 189 Miss. 28. suggestion of er¬ 
ror overruled 193 So. 925, 189 Miss 
28. 

Mo.—Purvis V. Hardin, 122 S W.2d 
936, 342 Mo. 662. 

Cohen v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 181 S.W 
1080, 193 Mo App. 69. 

N.M.—Cravens v. Degner, 281 P 22, 
34 N.M. 323. 

N.Y.—Llndlots Realty Corp. v. Suf¬ 
folk County, 16 N E 2d 393, 278 N 
Y. 46, 116 A.L R, 1401. 

Pa.—Shaw v. Newingham, 136 A. 260, 

287 Pa. 304. 

New York, S & W. R. Co. v 
Traders Flour & Feed Co., 183 A. 
68, 120 Pa.Super. 369 
S.D.—Tripp V. Sleler, 161 N.W. 337, 
38 S.D 321, rehearing denied 164 
N.W. 67, 39 S.D. 221. 

Tex,—^People's State Bank of Tyler 

V. Monsey Oil Co., Com.App., 11 S. 

W. 2d 607. 

COieriff’a sale 

Okl.—Cadwell T. Ryan, 90 P.2d 887, 
165 Okl. 168. 

Q-rouad of iuvalidity of judicial sale 

Ky.—Clnl V. Ball, 166 S.W.2d 486, 

288 Ky. 471. 

Oommunity or sepamte property 

Idaho.—Worm ward v. Taylor, 221 P. 
2d 686, 70 Idaho 450. 

Oommunity property or joint tenan¬ 
cy 

Cai.—Solomon v. Phillips, 206 r.2d 
50. 92 C.A.2d L 
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regarding partition,waiver,accounting,i and to sundry other particular matters or questions 
compensation for services,^* !® and damages,®*-^® * indicated in the notes below.®® 


DlMlalmsr of tltlo 

In a suit for conversion of mort* 
Eased chattels, a special answer, de- 
nylns that defendants ever asserted 
any claim thereto, was an express 
disclaimer of title, estopplns them 
from assertins title on appeal from 
adverse Judsment. 

Tex.—Youree v, Bradley, Clv.App., 
275 S.W. 410. 

Ownership gnestion not open on ap¬ 
peal 

Where the parties* pleadings treat¬ 
ed plaintiff as owner of hay until 
ownership passed to defendant, the 
question of ownership as between 
plaintiff and his tenant had no place 
on appeal. 

Or—Klingback v. Mendlola, 6 P.2d 
237, 188 Or. 284. 

Priority of title 

Any error in refusing, in foreclo¬ 
sure, to try out the question of pri¬ 
ority of title between defendants W 
and T as to nine acres of the mort¬ 
gaged land cannot be complained of 
by T, he having objected to trial 
thereof. 

Wash—Black v. Suydam, 142 P. 700, 
81 Wash. 279. Ann.Cas.l916D 1113. 
BCaterlality of issue 

Where plaintiff by pleading and 
proof, in action for death of pedes¬ 
trian struck by automobile, led de¬ 
fendant and trial court to treat an 
averment of ownership of automo¬ 
bile as material to plaintiff’s case, 
plaintiff could not complain concern¬ 
ing charges given on the assumption 
of the materiality of such issue 
Ala—Taunton v. Dobbs, 199 So, 9, 
240 Ala 287. 

Suit for determiastioa of foe-simple 
estate 

Where defendant by his answer 
and cross bill treated petition as a 
suit for determination of the fee- 
simple estate in the land and tried 
the suit on the same theory, he could 
not change his position on appeal. 

Mo —Brown v. Weare, 152 S.W.2d 
649, 348 Mo. 135, 136 A.L.R 286. 

Prescriptive title to bathing rights 

Pa.—Miller v. Miller, 179 A. 248, 118 
Pa.Super. 38. 

Zn action to quiet title 
Cal.—Oaks v. Renshaw, 168 P.2d 199, 
74 C.A.2d 144. 

Idaho—^Wormward v. Taylor, 221 P. 
2d 686. 70 Idaho 450—Kunkle v. 
Clinklngbeard, 162 P.2d 892, 66 
Idaho 498. 

Mo.—Duffley V. McCaskey, 134 S.W. 
2d 62, 845 Mo 650, 126 A.L.R. 853 
—White V. Kentling, 134 S.W.2d 
39. 346 Mo. 526. 

N.M.—^Haden v. Eaves, 226 P.2d 467, 
55 N.M. 40—Sheppard v. Sandfer, 
102 P.2d 668. 44 N.M. 367. 

Okl.—^Hampton v. Kessler, 146 P>2d 
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966, 193 Okl. 619—Ewart v. Boett¬ 
cher. 60 P.2d 676. 174 Okl. 460. 
Utah.—Upton v. Heiselt, 223 P.2d 
428, 118 Utah 573. 

97. B Cal.—Mears v. Jeffry, 182 P.2d 
294. 80 C.A.2d 610. 

Ill—Taklch V. Smietanka, 63 N.E.2d 
718. 392 Ill. 53, 162 A.L.R. 223. 
Ky.—Hines v. Carr, 176 S.W.2d 99, 
296 Ky. 78. 

Minn.—Burke v. Burke, 297 N.W. 840, 
209 Minn. 386. 

Neb.—Pierce v. Fontenelle, 66 N.W. 

2d 658, 166 Neb. 285. 

Tex. —Stanolind Oil Sc G&b Co. v. 
Simpson-Fell Oil Co., Clv.App., 86 
S.W 2d 826, error granted. 

Partition of oil, gas, and minerals 
Tex —Stanolind Oil & Oas Co. v. 
Simpson-Fell Oil Co., Clv.App, 86 
SW.2d 326, affirmed 126 S.W.2d 
263, 136 Tex. 168, reversed on oth¬ 
er grounds on rehearing 146 S.W. 
2d 723. 166 Tex. 168. 

98. Mo —Kallauner v. Central Mut. 
Ins. Ass’n. App., 70 S.W.2d 184. 

N.J.—Ciccone v. Colonial Life Ins. 
Co of America, 164 A. 444, 110 N. 
J.Law 276. 

Suflioienoy of plea settled below 

Defendant having permitted the 
case to be tried on the theory plain¬ 
tiff’s plea of waiver was sufficient, 
objection to sufficiency thereof made 
for the first time on appeal was too 
late. 

Iowa.—Heflen v. Brown, 228 N.W. 
763, 208 Iowa 325. 

98.5 Ill —Pratt v. Board of Ed. of 
Dist. No, 61, Kankakee County, 63 
N.E.2d 275, 326 Ill.App. 610. 

Mass —Shaw v. United Cape Cod 
Cranberry Co., 127 N.E.2d 296, 832 
Mass. 676. 

Pa.—In re United Sec. Trust Co., 177 
A. 688, 117 Pa Super. 429, affirmed 
184 A, 106, 321 Pa. 276, followed 
In re Erie Trust Co., 191 A. 684, 
326 Pa 218. 

Wash—Kalez v. Miller, 147 P.2d 606, 
20 Wash.2d 362. 

Partnership accounting; dissolution 

Ill.—Klnne v. Duncan, 43 N.E.2d 426, 
316 Ill.App. 677, affirmed in part 
and reversed on other grounds in 
part 48 N.E,2d 376, 883 III. 110. 
Bight to accounting 
Idaho.—Thamert v. Carter, 245 P.2d 
145. 72 Idaho 516. 

Kan.—Kolterman v. Atkinson, 100 P. 

2d 729, 161 Kan. 623. 

Abssnos of accounting 

Where absence of accounting, as 
set forth in cross complaint, was not 
denied by answer thereto, but both 
sides and the court treated the is¬ 
sue as an open one, defendant could 
not urge, for the first time on appeal, 
that absence of accounting was ad¬ 
mitted by the pleadings. i 

881 


Cal.—Crude v. Guidn, 110 P.2d 109, 48 
C.A.2d 26. 

Decree detenaining result of account, 
ing 

Cal.—Dunn v. Stringer, 107 P.2d 411, 
41 C.A.2d 638. 

98.10 Mass—Shaw v. United Cape 
Cod Cranberry Co., 127 N.B.2d 
296, 332 Mass 675. 

Minn.—Lovrenchlch v. Collins, 46 N. 

W.2d 264, 233 Minn. 183. 

Mo.—Burroughs v. Buford, App.. 182 
S.W.2d 628—General Service Corp. 

V. Allhoff Bros.. App., 139 S.W.2d 
1062—Huttig Sash & Door Co. v. 
4440 Lindell Inv. Co., App., Ill S. 

W. 2d 960. 

N.Y.—Williams v. Adams, 296 N.Y.S. 

86, 260 App.Div. 603. 

Pa.—^Nuebling v. Borough of Topton, 
186 A. 726, 323 Pa. 164. 

Tex.—McGuire v. City of Dallas, 170 
S.W.2d 722, 141 Tex. 170. 
OommissionB for sale of realty 
N.Y.—Kuahin v. Yochelson. 10 N.T. 
S.2d 976, 256 App.Div. 1054. 

98.15 Error as to amount of recov¬ 
ery generally see infra 8 1511. 
Measure of damages 

Cal.—^Wolfsen v. Hathaway. 198 P.2d 
1, 32 C.2d 632—Gibson Properties 
Co. V. City of Oakland, 83 P.2d 942, 
12 C.2d 291. 

Wharam v. Investment Under¬ 
writers, 136 P.2d 363, 68 C A.2d 346. 
Theory on issue of damages 
Hawaii —VasconcelloB v. Juares, 87 
Hawaii 364. 

Conduct of counsel 

The rule that counsel may not so 
conduct themselves in trial of case 
as to leave jury to proceed on one 
theory, and then seek to abandon 
that theory on appeal and adopt an¬ 
other theory is frequently applied 
where one theory of damages is 
acquiesced in at trial and appellants 
seek to shift to another theory of 
damages on appeal. 

Cal.—Kantlehner v. Blsceglia, 226 P. 

2d 636, 102 C.A.2d 1. 

Malic*} pnnitiv* damages 

Where action for injuries from 
wound was tried on theory that mal¬ 
ice as basis for recovery of punitive 
damages was at issue, defendant 
could not claim for the first time on 
appeal that such issue was not plead¬ 
ed. 

Cal.—^Vaughn v. Jonas, 191 P.2d 432, 
81 C.2d 687. 

89. Alteration of instruments 

Mo.—Williams v. Maxwell, 82 S.W. 
2d 270. 

Okl,—Griffin Grocery Co. v. Carson 
Grocery Co., 60 P.2d 368, 174 Okl. 
96. 

Attachment 

Va.—Neapolldis v. Theofana Mari- 



6 C.J.S. 


§ 1504 APPEAL & ERROR 

§ 1504 . -Parties and Process 

With respect to parties or process, one may not, on 
appeal, complain of errors for which he was responsible, 
or urge a contention contrary to the position taken by 
him below. 

Since it is plaintiffs duty to bring the proper par¬ 
ties before the trial court, as has been explained 


supra §§ 391-424, he will not be heard to assert, on 
appeal or error, that the proceedings below were de¬ 
fective for want of proper parties, when the defect 
was caused by his own neglect or misconduct.*• 

One who has made others parties to the proceed¬ 
ings below is thereby estopped to predicate error 
thereon and a party cannot complain of a mis¬ 


time Co., 63 S.E 2d 795. 192 Va. 90. 
certiorari denied 72 S.Ct. 36. 342 
U.S. 831. 96 L.Ed. 629. 

Bailment 

Pa.—^Mitchell v. Marinelll, 52 A.2d 
203. 366 Pa. 617. 

Basis for distribntion of partnership 

assets 

Kan—Gelphman v. Gelphman. 60 P. 

2d 933. 142 Kan. 582. 

Oonolnsiveness of settlement 
Or.—Shores v. Hollister, 224 P. 830, 
111 Or. 330. 

Oonditioa of walk 

Ky.—City of Covington v. Lovelace, 
49 S.W.2d 593, 243 Ky. 627. 
Oonstmotive or resulting trust 
Cal.-—Bradley v. Duty, 166 P.2d 914. 

73 C.A.2d 522. 

Corporate capacity 
Mo.—Pugh V. St Louis Police Relief 
Ass'n, 179 S.W.2d 927, 237 Mo.App. 
922. 

Corporate place of business 

Mich.—^Westerlin & Campbell Co. v. 
Detroit Milling Co., 206 N.W. 371. 
233 Mich. 384 

Bissolution of partnership 

Wash.—Kalez v. Miller, 147 P.2d 
606, 20 Wash 2d 362. 

Diversion of water 

Cal.—Patterson v Spring Valley Wa¬ 
ter Co., 279 P. 1001, 207 C. 739. 

Divorce action 

Mo.—Brown v. Brown, App., 168 S. 
W.2d 173. 

Doctrine of pari delicto 

Tex.—Spurlock v. Zarlng, Civ.App., 
270 S.W. 1099. 

Basement 

Tex.—Texas Power & Light Co. v. 
Casey. Civ.App., 138 S.W.2d 694, er¬ 
ror dismissed, judgment correct. 

Bstoppel in pals 

Mont.—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189. 

Bxistenoe of corporation 

Wis.—Gitlitz V. Planklnton Bldg. 
Properties, 280 N.W. 415, 228 Wis. 
834. 

Oamishment 

Ark.—Nunnally v. Nunnally, 81 S.W. 

2d 883, 190 Ark. 839. 

Pa.—^Royal Pioneer Paper Box Mfg. 
Co. V. Louis De Jonge & Co., 116 
A.2d 887, 179 Pa.Super. 156. 

Dtfanoy 

Ky.—Burchett v. Clark, 172 S.W. 
1048. 162 Ky. 680. 


Okl.—Adams v. Hoskins, 269 P. 136. 
126 Okl. 57. 

Intent 

Cal.—Benchley v. Durkoe Famous 
Foods, 17 P.2d 1020, 128 C.A. 604. 
Tex.—^Kramer v. Summers, Civ.App., 
93 S.W.2d 460, error dismissed. 

Joint venture 

Cal.—Sketchley v. Lipkin, 222 P.2d 
927, 99 C.A.2d 849. 

ICarital rights in property 
Ind.—Wilson v. Wilson, 149 N.E. 782, 
83 Ind.App. 690. 

Marshaling assets 

Colo.—Glass & Bryant Mercantile Co. 
V. Farmers’ State Bank of Ft. Mor¬ 
gan, 265 P. 682, 83 Colo. 193. 
Materiality of date 
Mo —Beyer v. Coca-Cola Bottling Co. 

of St. Louis, App., 76 S.W.2d 642. 
ITotioe of sale 

In an action against stockbrokers 
for conversion of stock, plaintiff as¬ 
suming at the trial that he was en¬ 
titled to reasonable notice of sale, 
and having the judge so charge pur¬ 
suant to plaintiff’s request, could not 
on appeal claim error on the ground 
that he was entitled to specific no¬ 
tice of the time and place of sale. 

Pa—Schwartz v. Sutton, 166 A. 242, 
310 Pa. 306. 

Pexmaueut or temporary oharaotor 
of injury to property 

Tex —St. Louis Southwestern Ry. Co. 
of Texas v. Wilson, Civ.App., 273 
S.W. 622. 

Power of attorney 

Tex.—Settegast v. Martin, Civ.App., 
154 S.W.2d 299. 

Propriety of reference 

S.C.—Nickles V. Miller, 108 S.E. 90, 
116 S.C. 288. 

Quasi contract; unjust enrichment 

Conn.—Gustave Fischer Co. v. Morri¬ 
son, 78 A.2d 242, 137 Conn. 399. 

Pa.—Coyle v. City of Pittsburgh, 25 
A.2d 707, 344 Pa. 426. 

Beasonableness of carrier’s rules 

Nev.—Summerfleld v. Hines, 197 P. 
690. 45 Nev. 60. 

Beceivership 

Iowa.—Parks v. Carlisle Clay Prod¬ 
ucts Co., 277 N.W. 731, 224 Iowa 
1024. 

Bight of way 

Colo.—Cadwell v. Dunfee, 286 P. 766, 
87 Colo. 142. 

Ga.—Elliott V. Adams. 160 S.B. 886, 
173 Ga. 812. 


Speoiilo performance 

N.Y.—Goodman v De Roche, 1 N.T. 

S.2d 613, 263 App.Div. 834. 
Bummarv judgment 
N.Y.—Whalen v. Corsi, 112 N.Y.S.2d 

499, 279 App.Div. 1113, reargument 
and appeal denied 116 N.Y.S.2d 
311, 280 App.Div. 901. 

Ultra vires 

N.Y.—Brown v. Manufacturers Trust 
Co., 16 N.E.2d 360, 278 N.Y. 317, re¬ 
argument denied 17 N.B.2d 145, 278 
N.Y. 733. 

Tex.—Harris County Houston Ship 
Channel Nav. Dist. v. Williams, 
Civ.App., 87 S.W.2d 813. 

Unlawful detainer 

Wash.—Montes v. Baranouski, 163 P. 
2d 886, 21 Wa8h.2d 910. 

Use of patent 

Minn.—Crew v. Flanagan, 65 N.W 2d 
878, 242 Minn. 649. 

1. S.C.—Thomson v. Brown, 26 S.E 
656, 48 S.C. 350. 

4 C.J. p 702 note 63. 

As to “real party defendant” 

A party who contested a suit in 
the trial court on the theory that 
he was the real defendant could nut 
urge on appeal that he was not the 
defendant named in the petition. 
Tex.—Stinson v. King. Civ.App., 83 
S.W.2d 398, error dismissed. 
Person not formal party 
Plaintifi-appellee, who had ob¬ 
tained injunction against person not 
formal party to action in trial court, 
would be estopped to move to dis¬ 
miss appeal taken by such person, 
on ground that such person was not 
party to action. 

Ohio.—Ward v. Ward, 103 N.E.2d 
582, 90 Ohio App. 108. 

3. Ga.—Shadburn Banking Co. v. 
Streetman, 179 S.E. 377, 180 Ga. 

500. 

Iowa.—Blain v. Blain, 244 N.W. 827, 
215 Iowa 69. 

Mich.—Copeland v. Pere Mabquette 
Ry. Co., 227 N.W. 799, 249 Mich. 
116. 

N.C.—Grant v. McGraw, 46 S.E. 2d 
849, 228 N.C. 745. 

Wash.—McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234. 

4 C.J. p 702 note 64. 

Making third party a party defend* 
ant 

Where plaintiff contended on trial 
that third party was liable to de¬ 
fendant for part of rent sued for, 
and made third party a party de- 
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joinder or nonjoinder^ of parties when it was as to parties, which is contrary to, or inconsistent 
the result of his own action or failure to act. with, the position taken by him below;**® so, a 

A party may not, on appeal, urge a contention, party may be barred by his admissions from con- 


fendant, plaintiff was bound by the 
trial court's action in making such 
party a party defendant. 

Ga.—Greene v. Kelly, 29 S.E.2d 647, 

70 Ga.App. 806. 

Befeadaiit cannot ask that a party 
be brought in, and when it is so or¬ 
dered object because he is an im¬ 
proper party. 

K.C .—Armfleld Co. v. Saleeby, 100 S. 

E. 611, 178 N.C. 298. 

Bequestlng or invoking intervention 

(1) Generally. 

Tex—Traders & General Ins. Co. v. 

Davis, ClvApp., 142 S.W.2d 826, 

error dismissed, Judgment correct. 

(2) Where plaintiff requested that 
intervenor enter case, plaintiff could 
not complain on appeal becau.se of 
the intervention of the intervenor. 
Cal.—El Rio Oils, Canada, Limited v. 

Pacific Coast Asphalt Co., 213 P 2d 

1, 95 C.A 2d 186. certiorari denied 

71 set. 77. 340 U.S. 850, 96 L.Ed. 

623. 

(3) In action for dissolution of 
partnership and accounting, where 
defendant asserted that plaintiff’s 
brother, rather than plaintiff, was de¬ 
fendant's partner, and prayed that 
plaintiff’s brother be substituted as 
party plaintiff, defendant could not 
complain of court order which re¬ 
sulted in bringing in plaintiff's 
brother as Intervenor. 

Iowa.-—Tacke v. Jennowoln, 293 N.W. 

23, 228 Iowa 701. 

(4) An employee. Invoking inter¬ 
vention of his employer’s liability in¬ 
surer in an action against the em¬ 
ployer’s joint tort-feasor for injuries 
sustained by written notice of suit, 
after settlement under the Employ¬ 
ers’ Liability Act of another state, 
and offering his attorney as witness 
concerning details of settlement, 
over defendant’s objections, cannot 
complain on appeal of the court's ac¬ 
tion in overruling his motion to 
strike intervention. 

Miss.—Reed v. New Orleans Great 

Northern R. Co., 161 So. 663, 170 

Miss. 296. 

(6) Where counsel for truck own¬ 
er, defendant in administrator’s 
death action, insisted at pre-trial 
conference that surviving widow and 
children of deceased be named in 
complaint, truck owner could not 
complain of trial court's permitting 
widow and minor child to inter¬ 
vene, despite fact that only personal 
representative could, under statute, 
bring death action. 

N.M.—-Hall v. Stiles, 268 P.2d 886, 

67 N.M. 281. 

(6) Original parties to ejectment 
action, having filed stipulation mak- i 


' Ing judgment depend on determina¬ 
tion of whether sheriff’s sale on fieri 
facias divested the lien of a prior 
Judgment, could not complain that 
holder of prior Judgment was per¬ 
mitted to intervene. 

Pa.—Mengel v. New Tripoli Nat. 
Bank, 40 A.2d 869, 166 Pa.Super. 
434. 

Znterveaer making one defendant 

Regardless of whether a company 
was a necessary party, where inter¬ 
vener made it defendant by his pe¬ 
tition, he could not thereafter be 
heard to say that it was not a prop¬ 
er party. 

Ind —Spangler v. Savings Loan & 
Trust Co, 114 NE. 106, 66 Ind App. 
609. 

Joining insnrers as use plaintiffs 

Pla.—Bryant v. Kuhn, 73 So.2d 676. 

3. Cal.—Silvey v. Fink, 279 P. 202, 
99 C.A 528 

Idaho.—McSbanc v. Quillin, 277 P. 
654, 47 Idaho 542. 

Ky.-—Carrick v. Garth, 179 S.W. 609, 
166 Ky. 617. 

Md.—Siellng v. Uhl, 163 A. 614, 160 
Md 407. 

Mo—Stephenson v. American Nat. 
Ins. Co., 78 S.W,2d 876. 229 Mo. 
App. 480. 

Tex—Watts v. Mann, Civ.App., 187 
S.W. 2d 917, error refused—Ol- 
schewske v. Pnester, Civ.App , 264 
SW. 617, reversed on other 
ground.^. Com App., 276 S.W. 647. 
WVa—Harris v. North, 88 S.E. 603, 
78 WVa. 76, 1 A L R. 356. 

4 C.J. p 702 note 65—61 C.J. p 284 
note 94 [b]. 

Making partaarship party 
Okl.—^Alexander v. Pharaoh & Co., 
166 P.2d 244, 196 Okl. 74. 

Settlement of entire controversy; 
cross actions 

Where defendants had new parties 
brought in, in order that entire con¬ 
troversy could be settled In one ac¬ 
tion, and new parties filed cross ac¬ 
tions which raised Issues the an¬ 
swers to which tended to settle the 
whole controversy, original defend¬ 
ants were barred from demurring to 
the cross actions on ground of mis¬ 
joinder of parties and on ground that 
causes of action set up by the new 
parties were not triable in the orig¬ 
inal case. 

N.C.—Grant v. McGraw, 46 S.E 2d 
849, 228 N.C. 746. 

4 . Cal.—MacDermot v. Hayes, 170 P. 
616, 176 C. 96. 

Geary v. Stafford, 275 P. 865, 98 
C.A. 84. 

Conn —Dergin v. Robbins, 146 A. 724, 
109 Conn. 329. 

Ill.—Sullivan v. Mulvihill, 252 Ill. 
App. 567* 


Mo.—Strlckler v. Means, 80 S.W.2d 
97. 326 Mo. 1028. 

Oestereioh v. Schneider, App., 187 

S.W.2d 766. 

Tenn.—Southern Const. Co. v. Halli¬ 
burton, 258 S.W. 409, 149 Tenn. 
319. 

Tex—Giddens v. Williams, Civ.App., 
266 S.W.2d 187, error refused no 
reversible error—Antwine v. Reed, 
Civ.App., 194 S.W.2d 614, reversed 
on other grounds 199 S.W.2d 482, 
146 Tex. 621—J. C. Dlelmann Co. 
V. Peaslee-Gaulbert Co.. CMv-App., 
23 S.W.2d 757—Laird v. Barnett. 
Civ.App., 266 SW. 770—Patton v. 
Texas Pac. Coal & Oil Co, Civ. 
App., 225 S.W. 857, modified on 
other grounds Texas Ph<\ Coal & 
Oil Co. V. Patton, Com.App., 288 
S.W. 202, rehearing overruled 240 
S.W. 303. 

Va—Hale v. Arms, 121 S.E. 269, 137 
Va. 167. 

4 C.J. p 702 note 66—19 C.J. p 1227 
note 15. 

Striking defendants 

Plaintiff, having requested the 
court to amend the complaint by 
striking certain defendants, and sub¬ 
stituting another in lieu of them, 
cannot complain of action of the 
court In granting defendant’s motion 
to strike such defends nt.s. 

Ala—^Watson v. Birmingham Belt R. 
Co., 96 So. 257, 209 Ala. 413. 

Bismissed parties as necessary 

Where, after death of father, 
mother instituted action for injuries 
sustained by her and minor daugh¬ 
ters, and defendants filed plea of 
misjoinder of parties, as result of 
which minor daughters were dis¬ 
missed and the mother was com¬ 
pelled to sue alone, defendants could 
not urge on appeal that the minor 
daughters were necessary parties. 
Tex.—Le Sage v. Smith, Civ.App., 
146 S.W.2d 308, error dismissed. 
Judgment correct. 

Failnrs to make person party 

In declaratory Judgment proceed¬ 
ing, where litigant failed to make 
person party against whom he might 
have had claim, after being given 
the opportunity, he could not com¬ 
plain of the action of the court In 
not requiring his opponent to make 
such person a party, where opponent 
had no claim against such third per¬ 
son. 

Tex.—Perkins v. Kemp, Civ.App., 274 
S.W.2d 892, error refused no re¬ 
versible error. 

4.5 Cal.—^Alhambra Building & Loan 
Ass’n v. De Celle. 118 P.2d 19, 4T 
C.A.2d 409. 
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tending that failure to have brought in a particular 
person, as a necessary party, is reversible error.^ io 
However, appellant's failure to place his objection, 
in the trial court, to the nonjoinder of particular 
parties on broader grounds does not bar him, on 
appeal, from raising the objection of nonjoinder of 
indispensable parties.^-^5 

A person who voluntarily became a party to a 
proceeding below will not be heard in the appellate 
court either to deny that he was a party® or to 
question the regularity or propriety of the manner 
in which he became one.® A defendant subscrib¬ 
ing throughout the trial to a misnomer in referring 
to him may not, on appeal, rely on such misnomer.®-® 

A defendant obtaining an order quashing a service 
of process by publication on the ground that he is 
a nonresident not amenable to constructive service 


6 C.J.S. 

is estopped to urge on plaintiff's appeal that the 
order is not final as to him so as to be appealable 
and is still pending below because an alias sum¬ 
mons might be issued and served;*^ and a defend¬ 
ant is not entitled to complain of the issue of a 
subpoena duces tecum, where the subpoena was is¬ 
sued at the suggestion of its counsel.® 

§ 1505. -Pleadings 

a. In general 

b. Issues, proof, and variance 

a. In General 

One may not complain, on review, of errora aa to 
pleadinga, or rulinga thereon, where he committed or In¬ 
vited auch errora, or where hia poaition la contrary to that 
adopted or urged by him In the trial court. 

The rule that on review one may not complain of 
error committed induced, or invited,® or take a 


4.10 Cal.—^Veckl v. Sorenaen. 278 P. 
2d 908, 127 C.A.2d 407. 

4.15 Cal.—Hartman Ranch Co. v. 
Associated Oil Co., 73 P.2d 1163, 
10 C 2d 232. 

5. Conn —Beach v. Beach Hotel 
Corporation, 168 A. 785. 117 Conn. 
445. 

Okl.—Capitol Finance Co. v. Mc- 
Nealy, 63 P.2d 940, 179 Okl. 6. 

4 C.J. p 702 note 57. 

6. Ind.—U. S. Railroad Administra¬ 
tion V. Monahan, 138 N.B. 785, 79 
Ind.App. 673. 

La.—^Henderson v. Hollingsworth, 
105 So. 14, 158 La. 921. 

4 C.J. p 702 note 58. 

Xaterveaer could not complain on 
appeal of error In allowing interven¬ 
tion. 

Mo.—Bondurant v. Raven Coal Co., 
App., 26 S.W.2d 666. 

Btthstltatioa of parties 
In an action brought against rail¬ 
roads. the director general of rail¬ 
roads having voluntarily appeared, 
and having suggested the substitu¬ 
tion of the director general as de¬ 
fendant in lieu of the railroad, under 
Act Aug. 29. 1916 (U.S.Comp.St. I 
1974a), and the president’s proclama¬ 
tion thereunder of Dec. 26, 1917, Act 
March 21. 1918, SS 8-10 (U.S.Comp. 
St.l918, U.S Comp. St. Suppl. Annot. 
[1919] 6S 3115%h-3115%i), and the 
president’s proclamations of March 
29. 1918, and April 11, 1918, and the 
director general of railroads' Order 
No. 50, and having amended plead¬ 
ings in accordance with such sug¬ 
gestion, could not complain of such 
substitution on appeal. 

Mo.—^Kersten v. Hines, 228 S.W. 686, 
288 Mo. 623. 

Defending on aoxlts 
Where attorney’s assignee brought 
action, for services performed 


against corporation on a claimed lia¬ 
bility created prior to coming into 
being of corporation on ground that 
corporation was estopped to deny lia¬ 
bility, and corporation, although im¬ 
properly named in complaint, ap¬ 
peared and defended on merits, cor¬ 
poration was estopped to claim on 
appeal that it was not properly 
named in the complaint. 

Cal.—Judelson v. American Metal 
Bearing Co., 200 P.2d 836, 89 C.A.2d 
266. 

Oorporatioa as &ot alter ego of la- 
dlYidual 

However, where attorney’s as¬ 
signee brought action against named 
corporation for services rendered to 
it under agreement with named in¬ 
dividual as its owner and manager, 
fact that second corporation of simi¬ 
lar name appeared and defended ac¬ 
tion after service of process was 
made on its officer, and fact that its 
answer was verified by some named 
individual as its president, did not 
estop second corporation to chal¬ 
lenge judgment against it on appeal 
on ground that it was not the alter 
ego of the named individual. 

Cal.—Judelson v. American Metal 
Bearing Co., supra. 

6.6 Pa.—Capozl v. Hearst Pub. Co., 
92 A.2d 177, 371 Pa. 603. 

7. Mo. —Johnson v. United B. Co.. 
127 S.W. 63, 227 Mo. 423. 

8 . Pa.—Stahl v. Press Pub. Co., 92 
A. 1080, 247 Pa. 6. 

9. Cal.—Smith v. Carlston, 271 P. 
1091, 205 C. 541, followed in Reth- 
ers V. Smith, 271 P. 1096, 206 C. 
788. 

Ramacciottl v. Ramacclottl, 20 
P.2d 961, 131 C.A. 191. 

Colo.—Duncan v. Stickney Real Es¬ 
tate & Investment Co., 46 P.2d 760, 
97 Colo. 9. 


Conn.—^Avery v. Spicer, 98 A. 135, 90 
Conn. 576. 

Ill.—^McEachran v. Maynard, 267 Ill. 
App. 278—Doubet v. Doubet, 196 
IlLApp. 289. 

Kan.—In re Bennett's Estate, 290 P 
2d 837, 178 Kan. 690—Talbott v. 
Farmers Union Co-op Elevator, 2.56 
P.2d 866, 174 Kan. 436—Labette 
Petroleum Co. v. Cities Service 
Gas Co., 19 P.2d 470, 137 Kan. 76. 

Ky.—Olive Hill Limestone Co. v. Big 
Run Coal & Clay Co., 54 S.W.2d 
68, 246 Ky. 667. 

Me.—Smith v. Davis, 168 A. 369, 131 
Me. 9, 81 A.L.R. 78. 

Mo.—Scheer v. Trust Co. of St 
Louis, 49 S.W.2d 135, 830 Mo. 149 

Mont.—Morgan v. Huffman, 247 P 
326, 76 Mont. 396. 

N.M.—Girard v. Girard, 291 P. 287, 
85 N.M. 147. 

Pa.—Glenn v. Stewart, 108 A. 699, 
266 Pa. 208. 

Tex.—^Whitehead v. Traders & Gen¬ 
eral Ins. Co., Clv.App., 128 SW.2d 
429—Ford v. Second Nat. Bank, 
Clv.App., 100 S.W.2d 1112, reversed 
on other grounds 123 S.W.2d 867. 
132 Tex. 448—^Fitzgerald v. Brown- 
Ing-Ferrls Mach. Co., Clv.App., 49 
S.W.2d 489—Culp v. Robey, Civ. 
App., 294 S.W. 647, reversed on 
other grounds, Com.App., 299 S.W. 
846—^Laurenson v. Carrell, Civ. 
App.. 289 S.W. 1024—First Nat. 
Banlc V. Lee County Cotton Oil Co., 
Clv.App., 260 S.W. 313, affirmed, 
Com.App., 274 S.W. 127. 

Va.—Vandergrift v. Summerall, 164 
S.B. 718, 168 Va. 726. 

W.Va.—Wood County Bank v. King, 
89 S.E.2d 627. 

Wash.—Brick v. City of Seattle, 293 
P. 463, 169 Wash. 413, reheard 295 
P. 921, 169 Wash. 418—Ideal Inv. 
Co. of Seattle v. Neely. 267 P- 
46, 147 Wash. 667. 

51 C.J. p 284 note 94 [a]. 
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position inconsistent with the theory, grounds of thereon, as with respect to bills, complaints, declara- 
action, or defense, followed and adopted below,tions, and petitions,^! answers or pleas filed or en- 
applics to errors concerning pleadings and rulings 


Xatroduetion of 1)111 of partloulars 

Whether rullngr at close of plain- 
life’s case, based on introduction of 
bill of particulars by defendant, 
•during plaintiff's case, was erroneous 
as to defendant would not be con¬ 
sidered by reviewing court, where 
offer was voluntary and within dls- 
•cretlon of defendant's counsel and 
no exception was made to ruling of 
the court, either at time of the offer 
or at the conclusion of the case. 

N J.—Hussey v. Giant Tiger Corp., 
197 A. 60, 119 N.J.Law 619. 
Oootri&s held Inapplicable 

The doctrine of invited error was 
held not to apply to a trial on the 
assumption that the order overruled 
a plea of privilege 

Tex.—C. C. Slaughter Co. v. Slaugh¬ 
ter, Civ.App, 288 SW. 1107. 

10. Cal.—Roynon v Baltin, 132 P 2d 
266, 65 C A 2d 861 

III—People v Anderson, 166 N B. 
471, 325 Ill 464 

Petersen v Slauf Mfg Co., 251 
IllApp 202 

Ind—Akron Milling Co v. Belter, 
107 NE. 99, 67 Ind App 394. 

Iowa —State ex rel Adams v Mur¬ 
ray, 267 NW. 563, 219 Iowa 108 
Mass—Giles v. Giles, 200 NE 378. 
293 Mass 495. 

Mias.—Ozen v. Sperier, 117 So 117, 
150 Miss. 458 

Mo—McIntosh v. Foulke, 228 S.W 2d 
767, 360 Mo 481—Bremer v. Simp¬ 
son, 226 S W. 947 

Roberts v Meek, 296 S W. 193, 
221 Mo.App. 974. 

Mont—McCarthy v Employers’ Fire 
Ins. Co, 37 P.2d 679, 97 Mont. 640 
—Gllna V. Barker, 264 P. 174, 78 
Mont 357. 

R I.—Hayman v. Union Corp,, 17 A 
2d 30, 66 R I 11. 

'Tex —Ford v Second Nat Bank, Civ 
App, 100 S.W 2d 1112, reversed on 
other grounds 123 S.W.2d 867, 132 
Tex. 448—Meek v. Tinkle, Civ.App, 
60 S W.2d 321. 

Vt—Dow V. A. C. Cheney Piano Ac¬ 
tion Co., 160 A. 274, 104 Vt. 360. 
Wyo.—Willis v. Willis, 49 P.2d 670, 
48 Wyo. 403 

4 C.J. p 701 note 49 [a] (6). 

Bound by ooastmotlon of pleadings 
A litigant on appeal is bound by 
the trial theory as to issues sub¬ 
mitted and by the conetruction 
which the parties have put on the 
pleadings. 

Mo.—Clardy v. Kansas City Public 
Service Co., 42 S.W.2d 370, 227 Mo. 
App. 749. 

Disregarding Isstie raised by plead¬ 
ing 

When a case is tried by both par- 
. ties on a theory which disregards the 


precise issue raised by the pleadings, I 
the defeated party is estopped to | 
urge as error a ruling of the trial ^ 
court based on the pleadings but 
which, as applied to the issue as 
tried, is correct. 

N.J.—Pasquale v. Clyde Piece Dye 
Works, 1 A.2d 45. 120 N.J.Law 667. 

Fallnre to plead bankruptcy 

Where the statute regarding dis¬ 
charge In bankruptcy was not plead¬ 
ed by defendant, but attorneys stipu¬ 
lated that defendant was bankrupt 
and tried the case on such theory, 
plaintiff could not. on appeal, raise 
failure to plead. 

Cal.—Security Trust & Savings Bank 
V. Carrier, 290 P. 468, 107 C.A. 333. 

Kegatlves pregnant and fanlty de¬ 
nials 

Where the case Is tried on the 
theory that the pleadings present 
specific issues, and evidence is ad¬ 
duced thereon. It is too late, after de¬ 
termination, to present a claim of 
negatives pregnant and faulty de¬ 
nials. 

Cal —Russ Lumber & Mill Co. v. 
Heilman Commercial Trust & Sav¬ 
ings Bank. 22 P 2d 234, 132 C.A. 33. 

Bstoppsl held not shown 

Ill —Hillmer v. Chicago Bank of 
Commerce, 31 N.E 2d 309, 376 Ill 
266. 

11. Cal—Prlebe v. Sinclair, 202 P 
2d 677, 90 C.A.2d 19—Schuette v. 
Larson, 112 P 2d 276, 44 C.A.2d 
296—Green v. Grimes-Stassforth 
Stationery Co., 102 P 2d 462, 39 
C.A 2d 62—Carrier v. Piggly Wig¬ 
gly of San Francisco, 53 P 2d 400, 
11 C A 2d 180—Holahan v. Mc- 
Grew, 296 P. 1064, 111 C.A 430— 
Yoakum v. Hogan, 266 P. 631, 89 
CA 649 

Ind —Pokraka v. Lummus Co., 104 N 
E 2d 669, 230 Ind. 623. 

Simpson v. Fuller, 61 N E.2d 870, 
114 Ind App. 683—Town of Hagers¬ 
town V. Liberty Light & Power Co, 
150 NE 116, 84 Ind App 116. 

Kan —Talbott v. Farmers Union Co- 
I op Elevator, 266 P.2d 866, 174 Kan 
435. 

Minn —Le Veaux v. Holt Motor Co., 
232 N.W. 622, 181 Minn. 365. 

Mo.—Getting v. Green, 166 S.W.2d 
648, 360 Mo. 467—Flint v. Sebas¬ 
tian, 300 S.W. 798. 817 Mo. 1344. 
Tenn.—Waterhouse v. Perry, 260 
S.W.2d 176, 196 Tenn. 458. 

SniBolenoy 

(1) A defendant cannot be permit¬ 
ted to take position in appellate court 
as to sufficiency of declaration en¬ 
tirely inconsistent with that adopted 
by defendant during trial, wherein 
theory of law then urged by defend¬ 
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ant was applied to facts In evidence 
by trial justice in charge to jury. 

R I.—Hayman v. Union Corp., 17 A. 
2d 30, 66 R.I. 11. 

(2) Defendant, having tried the 
case on the theory that conspiracy 
was charged, could not on appeal 
claim that the complaint was in¬ 
sufficient in this respect. 

Cal.—^Flnk v. Weisman, 18 P.2d 961, 
129 C.A. 306, 132 C.A. 724, re¬ 
heard 23 P.2d 438, 132 C.A. 724. 

(3) Defendant could not urge In¬ 
sufficiency of complaint for breach 
of contract, where defendant’s coun¬ 
sel stated to court that chief issue 
was whether contract existed and 
that defendant advanced special de¬ 
fense that whoever signed contract 
had no authority to bind defendant. 
Cal.—Carrier v. Piggly Wiggly of 

San Francisco, 53 P.2d 400, 11 C.A. 
2d 180. 

(4) Suit on note. 

Tex.—McFarlane v. First Nat. Bank, 
Civ App., 97 S.W.2d 764, error re¬ 
fused. 

Multlfarlonsness 

Where petitioners to have decree 
quieting title entered against them 
by default set aside proceeded to try 
the cause on its merits, they could 
not complain on appeal that the com¬ 
plaint was multifarious 
Ill.—Crawford Realty & Development 
Corp. V. Woodlawn Trust & Sav¬ 
ings Bank, 40 N.E.2d 771, 314 III. 
App. 188, affirmed 47 N.E.2d 81. 382 
III. 364. 

Materiality of aUegatlon 

Where both parties treat allega¬ 
tion of petition as surplusage and as 
eliminated, unsuccessful litigant be¬ 
comes bound by course pursued, 
thereby waiving his right to insist 
upon, and becoming estopped to as¬ 
sert, materiality of allegation to de¬ 
feat Judgment. 

Mo—Davis V. Chicago & B. I. Ry. 
Co., 94 S.W.2d 370, 338 Mo. 1248. 

AUegation of facts required by stat¬ 
ute 

Although a demurrer would have 
been sustained by reason of absence 
from complaint of an allegation of 
facts specifically required by statute 
in order to state a cause of action, 
defect is cured if complaint is not 
attacked and case is tried on theory 
that such fact exists. 

Cal.—Prlebe v. Sinclair, 202 P.2d 
677, 90 C.A.2d 79. 

Butrapmeut 

Where petition was challenged for 
insufficiency to state a claim on 
which relief could be granted in trial 
court, and trial court sustained chal¬ 
lenge, and petitioner refus'ed to plead 
further, petitioner could not com- 
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tered by the defending party, counterclaims,. mentis or amendment,or matters relating to 
or replies,12.10 or alleged errors in respect of abate- | 


plain on appeal of entrapment after 
trial court dismissed petition. 

Mo.—Therrlen v. Mercantile-Com¬ 
merce Bank & Trust Co., 227 S.W. 
2d 708, 360 Mo. 149. 

la. Cal.—In re WithinRton's Estate. 
279 P. 196. 99 C.A. 617. rehearing 
denied 280 P. 152. 99 C.A. 617. 

Ky.—Cooper v. Williamson. 229 S.W. 
707. 191 Ky. 213. 

Tex.—Redwine v. American Nat. Ins. 

Co.. Clv.App., 119 S.W.2d 602. 

Error in reoelTing plea 
If it was error to receive plea, 
which defendant, on appeal, contend¬ 
ed to be a motion to dismiss rather 
than a plea In abatement, error would 
be Invited, and not ground for re¬ 
versal. 

W.Va.—^Wood County Bank v. King, 
89 S.E.2d 627. 

As to separate answers 

Where both defendants relied on 
the answer flled, neither can claim 
on appeal that there should have 
been separate answers. 

Cal—Williams v. Myers, 294 P. 61. 

110 C A. 265. 

Bufflolency to join Issues 

Generally, where case has been 
tried without objection on theory that 
answer was sufficient to join issues 
on the facts contested on trial, an 
objection that it was insufficient for 
that purpose cannot be made for the 
drst time in the appellate court. 

Tex—Southwestern Life Ins Co. v. 
Powers, 122 S.W.2d 1066, 132 Tex. 
460. 

Matters stricken from answer 

Defendant, having flled amended 
answer omitting portion of answer 
stricken by court, could not urge on 
appeal matters stricken from an¬ 
swer. 

Ill.—Kedas v. Flores, 91 N.E.2d 911, 
340 Ill.App. 417. 

Pleading statute of frauds 

Where case was tried by all par¬ 
ties as though defendant had ade¬ 
quately alleged statute of frauds as 
a defense, claim that defendant’s 
pleading did not sufficiently allege 
the statute as a defense could not 
be sustained. 

Tex.—Elliott V. Brooks, Clv.App., 184 
S.W.2d 929. 

Vnosxtainty In answer duplicated In 
complaint 

Plaintiff was not entitled to ob¬ 
ject to uncertainty in answer, result¬ 
ing from admitting plaintiff’s action 
to be on account stated, where cor¬ 
responding uncertainty appeared on 
the face of the complaint. 

Cal.—Peak v. Republic Truck Sales 
Corporation. 230 P. 948, 194 C. 782. 

12.5 Ill.—Prange v. City of Marlon, 
48 N.E.2d 980, 819 Ill.App. 136. 


Estopped from oontendlag answer 
was oounterolaim 

Defendant trying the case on the 
theory that the answer was an ab¬ 
solute defense cannot claim on appeal 
that it was a counterclaim. 

Mo.—Roberts v. Meek, 296 S.W. 193, 
221 Mo.App. 974. 

Setting up payment 
Where counterclaim was stricken 
on motion of plaintiff on ground that 
matter therein alleged should be set 
up by plea of payment, he could not 
contend, on appeal, that such matter 
could not be raised by answer claim¬ 
ing payment as a special defense, 
but should have been raised by coun¬ 
terclaim. 

Ill.—Prange v. City of Marlon, 48 
N.E2d 980, 319 Ill.App. 136. 

12.10 Mo—McIntosh v Foulke, 228 
S.W.2d 757, 360 Mo. 481. 

Lynn v. Business Men’s Assur. 
Co. of America, 111 S.W.2d 231, 232 
Mo.App. 842. 

Necessity of reply 

Mo—McIntosh v. Foulke, 228 S.W.2d 
757, 360 Mo. 481. 

13. Ala—Maryland Casualty Co. v. 
Mayfleld, 143 So. 465, 225 Ala. 449. 

Abatement in entirety 

In a suit to enjoin drilling oil and 
gas on the public highways under an 
attempted lea.se of right so to do by 
commissioners’ court, wherein the 
county officials were made defend¬ 
ants, and not only joined lessees in 
the trial court in contesting plain¬ 
tiffs’ right to injunctive relief, but 
also joined lessees in appeal from or¬ 
der granting such relief, and appel¬ 
lants had in their answer expressly 
invited the court to grant injunction 
as to all portions of the highway ex¬ 
cept those where the county owned 
only an easement, and lessees had ac¬ 
quired the mineral rights from the 
owners of the fee, appellants could 
not complain that the suit should 
have been abated In its entirety for 
plaintiffs’ failure to show, by allega¬ 
tions in their petition, a special in¬ 
jury, as to all the portions of the 
highway involved. 

Tex—Boone v. Clark, Civ.App., 214 
S.W. 607, error refused. 

Dismissal of pleas improperly made 
in abatement 

Where, in a suit on an automobile 
policy, insurer pleaded in abatement 
matters pleadable only in bar, it 
could not complain of the court’s 
treating them as pleas in abatement 
and overruling them. 

Ala.—Maryland Casualty Co. v. May¬ 
fleld, 143 So. 465, 225 Ala. 449. 

14 . Cal.—Baker Divide Min. Co. v. 
Maxfleld, 188 P.2d 538, 83 C.A.2d 
241. 


Colo.—^Whitehead v. Desserich, 206 
P. 384, 71 Colo. 327. 

Ill.—Kedas V. Flores, 91 N.E.2d 911, 
340 Ill.App. 417. 

Ind.—Simpson v. Fuller, 61 N.E.2d 
870, 114 Ind.App. 583. 

Iowa.—Kellar v. Lindley, 212 N.W. 
360, 203 Iowa 57—Coates v. Galena, 
etc., R. Co., 18 Iowa 277. 

Kan.—In re Bennett’s Estate, 290 P. 

2d 837, 178 Kan. 590. 

Miss.—Continental Southern Lines v. 
Klaas, 65 So 2d 575, 217 Miss. 795, 
suggestion of error overruled 65 
So.2d 833, 217 Mias 795, followed 
in 65 So 2d 834, 217 Miss 796, sug¬ 
gestion of error overruled 65 So 2d 
596, 217 Miss. 795, suggestion of 
error dismissed and motion to set 
aside denied 67 So 2d 256, 217 Miss. 
796. 

Mo.—Getting v. Green, 166 S.W.2d 
548. 350 Mo. 457 

N.J—Llndeman-Chevrolet v. Reliable 
Woodworking Co, 3 31 A. 616, 4 
N J Misc 62, affirmed 134 A. 918, 
103 N.J.Law 198 

4 C.J. p 702 note 66, p 703 notes 70, 
71. 

Surprise or prejudice held uot shown 

Cal—^Whlte v. Citizens Nat Trust & 
Savings Bank of Los Angeles, 116 
P.2d 117, 46 C.A.2d 418—Rabbit v 
Atkinson, 113 P.2d 14, 44 C.A 2d 
762. 

Estoppel to complain of amendment 

Where the trial court, because of 
the allowance of an amendment to a 
pleading at the trial, indicated a 
willingness to grant a continuance, 
appellant cannot take chances on the 
result of the trial and Jose, and then 
bo heard to complain of the action 
of the trial court in allowing the 
amendment 

Idaho.—Powers v. Security Savings 
& Trust Co., 222 P 779, 38 Idaho 
289. 

Amendment flled In response to de¬ 
fendant’s demand 

An amendment stating that the 
company named in defendant’s order 
and plaintiff were one and the same, 
having been flled in response to de¬ 
fendant’s demand, defendant could 
not complain thereof. 

La.—Chickasaw Wood Products Co. 
V. Vail-Donaldson Co., 138 So. 680, 
19 La.App. 316. 

Eailnre to amend 

(1) Where a cause was tried on 
the theory that the complaint was 
amended In conformity with an order 
granting leave to amend, failure for¬ 
mally to amend the complaint was 
not reversible error 

Mont.—Clack v. Clack, 41 P. 2d 82, 98 
Mont. 552. 

(2) Where demurrers to complaint 
were sustained with leave to amend. 
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,16 to dismiss,!^ I or motions by the defendant to make the bill 6t com- 
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demurrers,16 or motions to strike 

and plaintiff did not take advantage 
of the right to amend, on his ap¬ 
peal plaintiff could not object that 
defect in complaint could be cured 
by amendment. 

Cal.—Green v. Grimes-Stassforth 
Stationery Co., 102 P.2d 462, 39 
C.A.2d 62. 

(3) Plaintiff could not complain, on 
appeal, of ruling sustaining a de¬ 
murrer to his cause of action where 
court had given him live days in 
which to amend and no amendment 
had been attempted. 

Cal.—Hodgeman v. City of San Diego, 
128 P.2d 412, 63 C.A.2d 610. 

Time of amendment 

(1) After trying the case on 
amended answer, plaintiff may not 
oomplnin on appeal that the time 
for amending had expired. 

ND.—La Porte v. Van Buskirk, 217 
N.W. 173, 66 N.D. 276. 

(2) In a suit by one in possession 
against one claiming under tax deeds 
to quiet title, defendant cannot com¬ 
plain of granting of leave to plain¬ 
tiff to amend his reply by an allega¬ 
tion of seven yoar.s' adverse posso.s- 
slon under color of title as not being 
filed in apt time where defendant 
amended his answer accepting the 
issue tendered 

Colo.—Whitehead v. Desserich, 206 
P. 384, 71 Colo 327. 

Bejectlon of offer of oontiniiaiioe 

(1) Where party moving to strike 
amendment to pleading rejects an 
offer of continuance, he waives the 
claimed error and it will not be re¬ 
viewed on appeal. 

Iowa.—Benson v. Chase Grain Stor¬ 
age Co., 67 N.W.2d 433, 246 Iowa 
591. 

(2) Where court ruled that plain¬ 
tiff could file amended reply at close 
of evidence and that defendant was 
entitled to a continuance, defendant 
who declined continuance could not 
complain of such ruling. 

Mo —Lynn v. Business Men’s Assur. 
Co. of America, 111 S.W.2d 231, 232 
Mo App. 842. 

Torolble dataliLer; hraaoli of oontraot 

Where action was originally 
brought in forcible detainer, permit¬ 
ting amendment of pleadings to en¬ 
compass damages for breach of con¬ 
tract was error but defendant who 
participated without objection in trial 
of such issues could not complain 
on appeal. 

Ariz.—Jacob v. Miner, 191 P.2d 734, 
67 Ariz. 109. 

15. Ala.—Hawkins v. People’s Trust 
& Savings Bank, 111 So. 641, 216 
Ala. 598—Schilllnger v. Wicker- 
sham, 75 So. 11, 199 Ala. 612. 

Cal.—Hodgeman v. City of San Diego, 
128 P.2d 412, 63 C.A.2d 610— 


Adams v. Southern Pac. Co., 293 
P. 681, 109 C.A. 728. 

Ill.—McEachran v. Maynard, 267 Ill. 
App. 278. 

Ind —Simpson v. Puller, 51 N.E.2d 
870, 114 Ind.App. 583. 

Iowa.—Goldsberry v. Goldsberry, 252 
N.W. 631, 217 Iowa 760. 

Kan.—Talbott v. Farmers Union Co¬ 
op Elevator. 266 P.2d 866, 174 Kan. 
436—Baldwin v Fenimore, 89 P.2d 
883, 149 Kan. 825. 

Md.—Hartman v. Weller, 19 A.2d 
709, 179 Md. 285. 

Neb.—Cacek v. Munson, 69 N.W.2d 
692, 160 Neb 187. 

Tenn—Ex parte Calhoun, 215 S.W. 

2d 789, 189 Tenn. 372. 

Failure to dispose of demurrer 
Failure of the trial court to dis¬ 
pose of his demurrer, when he neg¬ 
lected to insist that It should be 
disposed of, cannot be urged as error 
by a party on appeal. 

Ill —Gillllan V. Nixon, 26 Ill. 60. 
Plaintiff inviting demurrer to peti- 
tion 

Plaintiff who Invited court to sus¬ 
tain general demurrer to petition was 
estopped to urge, as error, action of 
trial court in sustaining demurrer, 
notwithstanding plaintiff excepted to 
such ruling and gave notice of ap¬ 
peal. 

Tex.—^Whitehead v. Traders & Gen¬ 
eral Ins Co., Civ App., 128 SW.2d 
429. 

Waiver of right to insist on special 
grounds 

Where defendant, by its conduct, 
waived right to Insist on special 
grounds of demurrer, defendant could 
not thereafter complain of overruling 
of special grounds. 

Ga—Albany Federal Savings & Loan 
Ass’n V. Henderson, 31 S.E 2d 20, 
198 Ga 116 

Treating part of answer as demurrer 

Where a pleading filed by defend¬ 
ant, called a ’’special demurrer In 
the nature of a plea in abatement,” 
was, on defendant’s motion, submit¬ 
ted ”as a demurrer,” defendant can¬ 
not complain that the court treated 
It as a demurrer and not as a part 
of the answer. 

Ky.—Citizens’ Nat. Bank v. Forman, 
63 S.W. 464, 767, 111 Ky. 206, 23 
Ky.L. 613, 66 L.RA. 673. 

Demurrer to original or amsndsd pe¬ 
tition 

Ohio.—Green v. Ryan, 119 N.E.2d 668, 
95 Ohio App. 345. 

16. Ala.—Irwin v. Cotney, 108 So. 
235, 214 Ala. 416. 

Ill.—Metzger v. Emmel, 124 N.E. 360. 
289 III. 52. 

Prange v. City of Marion. 48 
N.E 2d 980, 319 Ill.App. 136—Na¬ 
tional Brands Stores v. Andresen, 
I 40 N.E.2d 839, 314 Ill.App. 194. 

887 


Ind.—Simpson v. Fuller, 51 N.HJ.2d 
870, 114 Ind.App. 588. 

Kan.—First Nat. Bank v. Jucksch, 
226 P. Ill, 116 Kan. 762. 

Strlkiag defenses 

Appellants could not complain, on 
appeal, of the striking of defendant’s 
defenses, where motion striking de¬ 
fenses was that of appellants. 
Neb.—Qulvey v. City of Mitchell, 277 
N.W. 60, 133 Neb. 727. 

Sffeot of sleotioa to stand hjr oonu 
plaiut 

Where trial court sustained de¬ 
fendant’s motion to strike complaint 
as insufficient, plaintiff could not, on 
appeal, avoid effect of his election to 
stand by complaint. 

Ill.—^Woods v. First Nat. Bank of 
Chicago, 41 N.E.2d 235, 314 Ill.App. 
340. 

Counts stricken on complainant's own 
motion 

Defendant cannot complain of er¬ 
ror in striking counts for waste and 
use and occupation on his motion on 
appeal from Judgment on substituted 
counts for breach of contract to pur¬ 
chase land and removal of soil. 

N.J.—McKenna v. Reade. 144 A. 812, 
106 N J Law 408. 

Plaintiff causing its complaint to 
he stricken as disclosing no cause of 
action cannot assign error because 
the complaint was stricken. 

N.J.—Commonwealth Inv. Co. v. 
Guarantee Trust Co., 176 A. 189, 
114 N.J.Law 126. 

Treating motion as general demurrer 

Where plaintiff's counsel insisted 
that motion to strike part of the 
complaint be treated as a general de¬ 
murrer, the complaint may not there¬ 
after be made that it was so treated. 
Colo.—^Anglo-American Mill Co. v. 
First Nat. Bank, 230 P. 118, 76 
Colo. 67. 

17. Ga.—McEachln v. South Georgia 
Trust Co., 147 S.E. 390, 168 Ga. 
320. 

Motion to dismiss as demnrrer 

When, without timely and proper 
objection in district court, motion to 
dismiss is treated by parties as 
equivalent to general demurrer, it 
will be so treated on appeal. 

Neb—Cacek v. Munson, 69 N.W.2d 
692, 160 Neb. 187. 

BiU for partition 

Persons who were not parties com¬ 
plainant could not complain of dis¬ 
missal of a bill for partition where 
they demurred to the bill and sought 
to have it dismissed because of lack 
of legal right in complainant to main¬ 
tain it. 

Ill.—Wlnemlller v. Mossberger, 188 
N.E. 903, 366 Ill. 146. 

Action held not invited error 
Where court sustained demurrer 
to petition, except two paragraphs, 
plaintiffs' action in moving to dls- 
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plaint more specific.!^** 

So, where a pleading is ambiguous or susceptible 
of two interpretations, and all the parties to the ac¬ 
tion apparently adopt an interpretation that sus¬ 
tains the jurisdiction of the court, the losing party 
cannot, on appeal, for the first time insist on a 
different interpretation of the pleading ;17.10 and 
where a case is tried as though an affirmative de¬ 
fense which is brought before the jury without ob¬ 
jection on plaintiff’s part is adequately presented 
by the pleadings, plaintiff cannot, on appeal, for 
the first time raise the question of surprise or lack 
of proper pleading,i^*i5 even though there may be 
an entire absence of essential allegations.i7.20 

An appellant or plaintiff in error is estopped to 
take advantage of his own fault in pleading, as 
for instance, that his pleadings were defective,!* or 
that he neglected^* or refused^® to plead, or was 
improperly permitted to withdraw a paragraph of 


his answer.*! He will not be allowed to impeach 
in any way the correctness, propriety, or truth of 
his pleadings, or to repudiate an adjudication made 
in conformity thereto.** 

The principle of estoppel to allege invited error 
prevents a party from assigning as error defects in 
his adversar/s pleadings caused by the party com¬ 
plaining thereof,** as by his refusal to permit an 
amendment which would have cured the defects;** * 
nor can an assignment of error be based upon such 
a defect when the defect was cured by the pleadings 
of the complaining party.*^ So, where plaintiff at¬ 
tached a written instrument to her complaint by 
order of court made on motion of defendant, the 
latter is estopped to deny that the instrument at¬ 
tached was a proper exhibit.** 

b. Issues, Proof, and Variance 

One may not, on review, complain of errors, with re¬ 
spect to Issues, proof, and variance, which he committed 


miss entire petition did not consti¬ 
tute Invited error so as to preclude 
appellate review, but action consti¬ 
tuted a mode of procedure to have 
court of appeals determine whether 
trial court erred In sustaining demur¬ 
rer to those paragraphs, since an 
order sustaining or overruling a de¬ 
murrer is not final order until Judg¬ 
ment is entered thereafter. 

Ky.—Green v. George, 160 S.W.2d 
364, 289 Ky. 833. 

17.6 Ind.—Adams v. Holcomb, 77 N. 

E.2d 891, 226 Ind. 67. 

Effsot of proouriag court to overrule 
motion 

PlaintifCs’ opposition to, and pro¬ 
curement of court to overrule, de¬ 
fendant’s motion to make complaint 
more specific must be deemed ad¬ 
mission that no facts were relied on 
by plaintiffs except those expressly 
averred in complaint. 

Ind.—^Adams v. Holcomb, supra. 

17.10 Cal—Schuette v. Larson, 112 
P.2d 275, 44 C.A.2d 296. 

17.16 Cal.—Roynon v. Battln, 132 P. 

2d 266, 55 C.A.2d 861. 

17.20 Cal.—Roynon v. Battin, supra. 

18. Cal.—Greenwood v. Greenwood, 
282 P. 433, 101 C.A. 736. 

Idaho.—Peterson v. Universal Auto¬ 
mobile Ins. Co.. 20 P.2d 1016, 53 
Idaho 11. 

Tex.—^Weitzman v. Lee, Civ.App., 262 
S.W. 859. 

4 C.J. P 702 note 61. 

Xu uotlou to recover poeseeslon of 
personalty, plaintiff could not take 
advantage of defect in his own peti¬ 
tion after trial and Judgment against 
him. 

Ky.—^Weisenberger v. Corcoran, 121 
S.W.2d 712, 275 Ky. 322. 

19. Ill.—Barnett v. Graff, 52 Ill. 170 
—Miller V. Whittaker, 33 Ill. 386. 


Ind.—Bender v. State, 26 Ind. 285. 
Iowa.—Zion Church v. Parker, 86 N. 
W. 60, 114 Iowa 1. 

Eailure to file 

Appellee cannot take advantage of 
his own neglect in failing to file an 
answer, and where the case went to 
trial as though answer had been filed, 
the reviewing court would so treat 
it. 

Ark.—McIntyre v. Prater, 74 S.W.2d 
639, 189 Ark. 696. 

80. Ind.—^Miller v. Powers, 18 Ind. 
263. 

21. Ind.—Atherton v. Sugar Creek, 
etc., Tp., Co., 67 Ind. 334. 

82. Ill.—^Warren v. Sheldon, 60 N. 
E. 1066, 173 Ill. 340. 

Tex.—Ford v. Second Nat. Bank, Civ. 
App., 100 S.W.2d 1112, reversed on 
other grounds 123 S.W.2d 867, 132 
Tex. 448. 

4 C.J. p 702 note 65. 

83. Colo.—Bolts V. Bonner, Colo., 
36 P.2d 1016, 95 Colo. 350, followed 
In 35 P.2d 1019 (two cases), 95 
Colo. 358, 369. 

Miss.— Corpus JUrls Beouuduxn cited 

in Continental Southern Lines v. 
Klaas, 65 So.2d 575, 583, 217 Miss 
795, suggestion of error overruled 
65 So.2d 833, 217 Miss. 795, follow¬ 
ed in 66 So.2d 834, 217 Miss. 795, 
suggestion of error overruled 65 
So.2d 596, 217 Miss. 795, sugges¬ 
tion of error dismissed and motion 
to set aside denied 67 So.2d 256, 
217 Miss. 795— Corpus Juris Bscuu- 
dum cited in Federal Compress Co. 
V. Craig, 7 So 2d 632, 536, 192 Miss. 
689. 

4 C.J. p 703 notes 69-71. 

Voilure to file traverse caused by 
complaining party 

Garnishee cannot complain of 
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plaintiffs failure to file a traverse 
to its answer within the staUitorv 
time, where garnishee prevented fil¬ 
ing of the traverse by delaying filing 
of answer. 

Colo.—Stollins V. Shideler, 11 P.2d 
562, 91 Colo. 40. 

Xiulling defendant into failing to 
amend answer 

Plaintiff could not contend, on ap¬ 
peal, that decree dismissing com¬ 
plaint could not be sustained on 
grounds not alleged in answer, where 
chancellor, by written communica¬ 
tion, had called attention of counsel 
for both parties to such ground.s 
and plaintiff. Instead of then claim¬ 
ing they were not cognizable under 
defendant's answer, filed briefs treat¬ 
ing them as properly at issue, there¬ 
by lulling defendant into failure to 
amend answer. 

Ill.—First Mission Covenant Church 
of Rockford, Ill, v. Rockford 
Broadcasters, 66 N.E 2d 632, 324 
Ill.App. 8. 

83.5 Miss.—Continental Southern! 
Lines V. Klaas, 65 So.2d 575, 217 
Miss. 795, suggestion of error over¬ 
ruled 65 So.2d 833, 217 Miss. 795. 
followed in 65 So.2d 834, 217 Miss 
796, suggestion of error overruled 
65 So.2d 696, 217 Miss. 795, .sug¬ 
gestion of error dismissed and mo¬ 
tion to set aside denied 67 So 2d 
266, 217 Miss. 796—Federal Com¬ 
press Co. V. Craig, 7 So.2d 632, 192 
Miss. 689. 

94. Cal.—Lynch v. Gagnon, 274 P. 
584. 96 C.A 612. 

Mo.—Hilgedick v. Nothstine, 289 S.. 

W. 939, 316 Mo. 333. 

4 C.J. p 703 note 72. 

25. Ind.—Heaston v. Krieg, 77 N.E. 

I 805, 167 Ind. 101. 119 Am.S.R. 476- 
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l»oeition taken by him below. 

The general rule precluding one from complain¬ 
ing, on review, of errors committed or invited by 
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the party complaining,*® or from taking a position 
on review inconsistent with the theoiy posi* 
tion followed or taken below,*'^ applies with respect 
to matters involving issues, proof, and variance. 


Aria.—Salt River Valley Water 
Users' Ass'ti v. Berry, 260 P. 366, 
31 Aria. 39. 

Cal.—Anglin v. Conway, 263 P.2d 1, 
41 C2d 683. 

Asnon v. Foley, 288 P, 792, 105 
C.A. 624. 

Colo.—Miller v. City and County of 
Denver, 167 P. 767, 63 Colo. 386. 
Conn.—Doerr v. Woodland Transp. 

Co., 136 A. 693, 105 Conn. 689 
Idaho.—Snyder v. Raymond, 285 P. 
478. 48 Idaho 810. 

Ill.—Delach v. Schuberth, 45 N.E.2d 
198, 316 I11.APP. 462—National 

Brands Stores v. Andresen, 40 N.E. 
2d 839, 314 Ill.App. 194—Tykalo- 
wica V, Metropolitan Life Ins. Co., 
249 Ill.App. 280—Von Boeckmann 
V. Corn Products Refining Co., 201 
Ill.App. 94, transferred 113 N.E 
902, 274 Ill. 605 See Johnson v. 
Leipold, 206 Ill App. 337—Bottlgll- 
ero v Zeldman, 205 Ill.App 587— 
McConnell v. Chicago Rys. Co., 199 
Ill App. 490. 

Iowa.—Fleming v. Fleming, 230 NW. 
369, 211 Iowa 126—Wilson v. Else, 

216 NW. 33. 204 Iowa 857. 

Ky—City of Greenville v. Johnston, 
62 S.W2d 716, 244 Ky, 782. 

Miss—Continental Southern Lines 
V. Klaas, 66 So.2d 676, 217 Miss 
796, suggestion of error overruled 
€5 So 2d 833, 217 Mias. 795, fol¬ 
lowed in 66 So 2d 834, 217 Miss 
795, suggestion of error overruled 
66 So 2d 696, 217 Miss 795, sugges¬ 
tion of error dismissed and motion 
to set aside denied 67 So.2d 256, 

217 Miss. 796 

Mo—Phelps V. Scott, 30 S,W.2d 71, 
325 Mo 711, 71 AL.R. 290. 

Smith V Greer, 257 S W. 829, 216 
Mo App 155, certiorari quashed 
State ex rel. Greer v. Cox, 274 S W. 
373—Bruns v United Rys Co. of 
St. Louis, App., 251 SW 760—Azar 
v St Louis-San Francisco Ry. Co., 
App, 251 S W 453. 

Mont.—Roberts v. Sinnott, 177 P. 
252, 66 Mont. 369. 

N.H.—Gosselln v. Lemay, 153 A. 716, 
85 NH. 13. 

N.M.—Reed v. Sibley, 296 P. 572, 36 
N.M. 307—Border Mortg. Co. v. 
Wood, 286 P. 154, 34 N.M. 546. 

N.Y.—Lace Selling Co. v. Shapiro, 
162 N.E. 686, 249 N.Y. 68. 

Apex Leasing Co. v. Litke, 158 
N.Y S, 21, 93 Misc. 363, reversed 
on other grounds 169 N.Y.S. 707, 
173 App.Div. 323. 

Okl.—Plains Petroleum Corp. v. 

Hatcher, 67 P.2d 699, 177 Okl 22. 
8.C.—Oorpns JorUi Bsonndnm oltsd 
la Floyd v. Thornton, 68 S.E.2d 
834, 339, 220 S.C. 414. 

Tex.—Williams v. Henderson Coun¬ 


ty Levee Improvement Dist. No. 3. 
Com.App., 69 S.W.2d 93. 

Texas Associates v. Joe Bland 
Const. Co., Civ.App., 222 S.W.2d 
413, error refused no reversible er¬ 
ror—Willis v. First Nat. Bank, Civ. 
App., 262 S.W. 861—Lumsden v. 
Jones, Civ.App., 205 S.W. 376. 
Utah.—Draper v. J. B. & R. E. Walk¬ 
er, Inc, 244 P.2d 360, 121 Utah 667 
—Helman v. Paterson, 241 P.2d 
910, 121 Utah 332 

Wash.—Rldder v. Blethen, 166 P.2d 
834. 24 Wa8h.2d 662—Gregory v. 
Peabody, 244 P. 998, 138 Wash. 
691—Sanger Lumber Co. v. West¬ 
ern Lumber Exch., 212 P. 580, 123 
Wash. 418. 

Wyo.—Davis v. Minnesota Baptist 
Convention of Minneapolis, Minn, 
16 P.2d 48, 46 Wyo. 148. 

Zssna tsadared by party oomplolalag 

(1) Defendants could not remove 
from the case, after an adverse rul¬ 
ing, the issue they tendered. 

Cal —Schnltman v. Husted, 279 P. 
194, 99 C.A. 666. 

(2) Defendants were not entitled 
to reversal of Judgment for plaintiff 
because plaintiff proved by his evi¬ 
dence a case different from the one 
described in his declaration, where 
defendants, by their own plea, raised 
the issue which evoked such evi¬ 
dence. 

Miss.—Paine v. Dlmljlan, 29 So.2d 
326, 201 Miss. 622. 

Party introdaolag evldsaoe oatsids 
pleadlags cannot object that the is¬ 
sue is not within the pleadings. 
Idaho.—Snyder v. Raymond, 285 P. 
478, 48 Idaho 810. 

Mass.—Siegel v. Knott, 61 N.E.2d 130, 
318 Mass. 267. 

Theory odvoaced by oomplaiaaat 

Defendant cannot complain that 
the theory on which the case was 
tried was a variation from the cause 
of action pleaded by plaintiff, where 
such theory was advanced by defend¬ 
ant. 

Pa—Big Spring Electric Co. v. Kitz- 
mlllor, 110 A. 783, 268 Pa. 34. 

Estoppel not shown 

(1) Where testimony claimed to 
support estoppel was elicited on 
cross-examination of defendant un¬ 
der the statute, It was not volunta¬ 
rily Injected Into the case by defend¬ 
ant or treated as an issue without 
pleadings. 

Colo—Divine v. George, 166 P. 242, 
C3 Colo. 341. 

(2) Where evidence regarding revo¬ 
cation of a contract sued on was elic¬ 
ited on cross-examination of plain- 
tifTs witness, but nothing Indicated 
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that such testimony would be relied 
on to establish matter outside the 
Issues, plaintiff is not precluded from 
asserting that the pleadings did not 
raise an issue of revocation. 

Vt.—Bradley v. Blandin, 100 A. 920, 
91 Vt. 472. 

Bsfnsal of oontlaiuuios 

In action on contract, admission of 
testli^ony that all such contracts 
were subject to approval by corpo¬ 
ration’s president was held not 
ground for complaint, whether or 
not such testimony tended to estab¬ 
lish defenses not alleged in the an¬ 
swer, where trial court offered ob¬ 
jecting party a continuance and it re¬ 
fused. 

Ark.—Bradley Advertising v. Froug 
Stores, 101 S.W.2d 789, 193 Ark. 
639. 

27 . Ala.—U. S. Salvage & Sales Co. 

V. Weber, 101 So. 844, 212 Ala. 113. 
Arlz.—Britton v. Jackson, 260 P. 763. 
31 Arlz. 97. 

Cal.—^Anglin v. Conway, 263 P.2d 1, 
41 C.2d 683. 

Baker Divide Min. Co. v. Max- 
field. 188 P.2d 638, 83 CA.2d 241— 
Baird v. Smith, 46 P.2d 830, 7 C. 
A 2d 597—^Williams v. Spazler, 26 
P.2d 861, 134 C.A. 340—Fink v. 
Weisman, 18 P.2d 961, 129 C A. 305, 
132 C.A. 724, affirmed in part 23 
P.2d 438, 132 C.A. 724—Mathieson 
V. Wallace, 12 P.2d 99, 124 C.A 25 
—Daly v. Cruse. 292 P. 166, 108 C. 
A. 713—Security Trust & Savings 
Bank v. Carrier, 290 P. 468, 107 C. 
A. 333—Henderson v. Electric Loop 
Land Co.. 274 P. 445. 06 C A, 676— 
Royal Realty Co. v. Harvey Inv. 
Co., 272 P. 806, 95 C.A. 362—Mc- 
Harg v. Pickford, 248 P. 270, 78 C. 
A. 298. 

Colo.—^Whitehead v. Bennett, 22 P. 
2d 168, 92 Colo. 649—Campbell v. 
Creighton, 167 P. 976, 63 Colo 478. 
Idaho.—Bloxham v. Robinson. 181 P. 
2d 189, 67 Idaho 369—Peterson v. 
Universal Automobile Ins. Co., 20 
P.2d 1016. 63 Idaho 11. 

Iowa.—State ex rel. Wcode v. Bech¬ 
tel, 31 N.W.2d 863, 239 Iowa 1298, 
8 ALR.2d 1162, certiorari denied 
Bechtel v. Thatcher, 69 S Ct. 1161, 
337 U.S. 918, 93 L.Ed. 1728—Corpus 
Juris Bsouadum oltsd la. In re 
Karns. 20 N.W.2d 474, 478, 286 
Iowa 932—Fleming v. Fleming, 230 
N.W. 369. 211 Iowa 1261. 

Kan.—School Dlst. No. 5 of Leaven¬ 
worth County V. Ferrier, 261 P. 
425, 122 Kan. 16. 

Moss.—Giles v. Giles, 200 N.E. 878, 
293 Mass 496. 

Mo.—Cook V. Sears, Roebuck ft Co., 
App., 71 S.W.2d 73, followed in 
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So, when a party proceeds to trial, or tries a case, I a certain issue is in the case, he is estopped, on 
without objection as though or on the theory that, * appeal, to claim that such issue is not in the case,**^**^ 


Wells V. Sears, Roebuck & Co., 
App., 71 S.W.2d 74—^Kregrer Glass 
Co. V. Kregrer, App , 49 S.W.2d 260 
—O’Donnell v. Mathews, 284 S.W. 
204, 221 Mo.App. 667—Young: v. 
Bmmke, 242 S.W. 161, 210 Mo.App. 
66—Butterfield v. Butterfield, 197 
S.W. 374, 196 Mo App. 37—Woehner 
V. F. C. Riddle & Bro. Casket Co., 
App., 196 S.W. 381. 

N M —Hot Springs Plumbing & Heat¬ 
ing Co. V. Wallace, 27 P.2d 984. 

38 N.M. 3—Girard v. Girard, 291 

P. 287, 36 N.M. 147. ^ 

N.Y.—Ackerman & Hartnick v. Berk- 
owitz, 206 N.Y.S. 624, 123 Misc 
937. 

N.C.—Boswell V. Boswell, 86 S.E.2d 
899, 241 N.C. 616. 

Okl.—^Plains Petroleum Corp. v. 

Hatcher, 67 P.2d 699, 177 Okl. 22. 
Pa.—Prenzel v. Apex Hosiery Co., 148 
A. 915, 299 Pa. 17. 

Tenn.—Cannon v. Ewln, 77 S.W.2d 
990, 18 Tenn.App. 388. 

Tex.—Stephens v. Mendenhall, Civ. 
App., 287 S.W.2d 259, error refused 
no reversible error. 

Utah —Draper v. J. B. & R. E. Walk¬ 
er. Inc., 244 P.2d 360, 121 Utah 
667—Evans v. Shand, 280 P. 239. 
74 Utah 461. 

Wash.—Rldder v. Blethen, 166 P 2d 
834, 24 Wash.2d 662—^Edgar v 

Hartman & Nathan, 284 P. 76, 165 
Wash. 256 

Wyo.—Snyder v. Ryan, 270 P. 1072, 

39 Wyo. 266, rehearing denied 275 
P. 127, 39 Wyo 266. 

4 C.J. p 701 note 49 [a] (6). 

Aoqaiosoeaoo in judge’s statemaat to 
Jury 

Mass —Supreme Coat Co. v. Lyon 
Warehouse & Distributing Co., 126 
N.E.2d 107, 332 Mass. 505. 

Offer to prove issue complaiued of 

Equity would give consideration to 
fact that, in view of plaintiff’s offer 
to prove issue about which he there¬ 
after complained, there was no preju¬ 
dice to him by court’s action in de¬ 
termining such issue 
Cal.—Byrd v. Mutual Ben. Health & 
Acc. Ass’n, 166 P.2d 901, 73 C.A 
2d 457. 

OaujoLot exclude proof by ohanging 
theory 

A city, insisting throughout the 
trial that the contract of employ¬ 
ment of an attorney was invalid, 
cannot claim that it was valid so as 
to exclude parol evidence in support 
of a claim on quantum meruit. 

Ind.—City of Rochester v. Campbell, 
111 N.E. 420, 184 Ind. 421. 

Theory that all facts be brought out 

Variance between pleadings and 
proof is not available on appeal, 
where the trial proceeded on the the¬ 


ory that all facts should be brought 
out. 

Cal.—Tucker v. Newton, 256 P. 440, 
83 C.A. 148. 

27.5 Cal.—Miller v. Peters, 230 P.2d 
803, 37 C.2d 89. 

Vecki v. Sorensen, 273 P.2d 908, 
127 C.A.2d 407—Priebe v. Sinclair, 
202 P.2d 677, 90 C.A.2d 79—De 
Hart v. Allen, 122 P.2d 273, 49 C.A. 
2d 639—Grimes v. Nicholson, 162 
P.2d 934, 71 C.A.2d 638. 

Iowa.—State ex rel. Weede v. Bech¬ 
tel, 31 N.W2d 863, 239 Iowa 1298, 
8 A.L.R 2d 1162, certiorari denied 
Bechtel v. Thatcher, 69 S.Ct. 1161, 
337 US. 918, 93 LEd. 1728. 

Ky.—Moore v. Knott County, 273 S. 
W.2d 842—Harding v. Kentucky 
Title Trust Co., 108 S.W 2d 639, 
269 Ky. 622, certiorari denied 68 
S.Ct. 622, 303 U.S. 635, 82 L.Ed. 
1095. 

Mo.—Brandt v. Farmers Bank of 
Chariton County, 182 S.W 2d 281, 
363 Mo 259. 

Gillman v. Pape, App., 132 S.W. 
2d 1052. 

Ohio,—Coldren v. May. 62 N.B.2d 
628, 72 Ohio App 484. 

Tex—Young & Pratt v. Southwest 
Insulation & Packing Co., Civ App., 
94 S.W 2d 276, error dismissed. 

Va.—Mister v. Mister, 23 S E 2d 162, 
180 Va 364 

Casa triad on thaory that issua was 
prasantad 

(1) An ejectment case having been 
tried on the theory that plea of ad¬ 
verse possession was in issue, defend¬ 
ant could not for the first time on 
appeal urge that he was entitled to 
judgment on pleadings because ad¬ 
verse posses.sion was not put in issue 
by pleadings. 

Ky.—Shepherd v. Eagle Coal Co, 66 
S.W.2d 49, 261 Ky. 438 

(2) Defendant, in an action for 
money had and received, cannot com¬ 
plain on appeal of a finding of an ac¬ 
count stated, although not within the 
issues, where the case was tried and 
decided on that theory. 

Cal—Boehmke v. Westfall, 289 P. 
920, 106 C.A. 764. 

(3) Where all parties in trial court 
treated pleadings as placing in issue 
all of plaintiffs’ allegations, and 
plaintiffs introduced evidence in ac¬ 
cordance with theory that Issues 
were made, plaintiffs could not, on 
appeal, claim that no issue of fact 
was made under the answers. 

Cal.—Dunphy v. Guaranty Building 
& Loan Ass’n, 63 P.2d 1036, 11 C. 
A.2d 419. 

(4) Appellant could not claim that 
judgment could not rest on estoppel 
because it was neither pleaded nor 
proved, where he requested findings 
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of fact and declarations of law 
which established beyond doubt 
that all parties, as well as court, 
considered estoppel to have been 
pleaded and case was tried on that 
theory. 

Mo.—De Mayo v. Cantley, App., 141 
S.W.2d 248. 

Materiality of lasns 

When the trial court and the par¬ 
ties to the action proceed to trial on 
the theory that there is material is¬ 
sue, and the court, on evidence as to 
that issue, received without objec¬ 
tion, finds in accordance with that is¬ 
sue, the party will not be allowed on 
appeal to say that there was no such 
issue. 

Cal—In re Claussenius* Estate, 216 
P.2d 486, 96 C.A 2d 600—Rubel v. 
Peckham, 211 P.2d 883, 94 C.A.2d 
834—Fernandez v. Western Fuse & 
Explosives Co., 167 P. 900, 34 C.A. 
420. 

Settlement of all issues 

Where counsel for appellant stated 
in trial court that he was asking 
for a complete adjudication as to all 
parties, and court stated that there 
was no question but that It was en¬ 
titled to settle all Issues, and from 
that point on the trial was condu<‘t- 
ed by all participants on basi.s that 
all of the issues were to be settled, 
appellant would not be permitted on 
appeal to say that such Issues were 
not Involved 

Cal —Weingetz v. Cheverton, 226 P 
2d 742, 102 CA2d 67. 

Theory as to sole Issue 

Where case was tried on theory 
that sole issue to be determined was 
whether or not will was ambiguou.s 
and, if so, what was the intention 
of the testatrix, appellants cannot 
raise the objection on appeal that 
such issue was not before the court 
Cal.—In re Sullivan’s Estate, 196 P. 
2d 894, 86 C A 2d 890 

Failure to make replioation 

Even though plaintiff failed to 
make replications to amended plea.s, 
where case was tried on theory that 
issue had been taken by plaintiif 
on these pleas and trial court sub¬ 
mitted issue to jury, supreme court 
on appeal treated issue likewise and 
as in all manner correctly presented. 
Ala.—Motors Ins Corp. v. Stewart, 
76 So.2d 171, 262 Ala. 15. 

Fiadiaga as withia issues 

(1) Where, in action for reforma¬ 
tion of deed, evidence on issue as to 
whether grantor had made a mis¬ 
take known to grantee was admitted 
without objection, grantee could not 
contend, on appeal, that finding on 
that issue was a finding outside the 
Issues. 
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even though it is not actually raised, or is insuffi¬ 
ciently raised, by the pleadings ;27.io and a party 
who voluntarily litigated an issue is in no position 
to assert that the court's decision was outside the 
issues.27.16 This principle of estoppel, however, op¬ 
erates only where it appears from the record on 
appeal that the issue was actually and intentionally 
tried by the introduction of pertinent evidence,27.20 
and that the party against whom the estoppel is 
invoked consciously participated or acquiesced in 
such trial, as though the issue had been made by 

the pleadings.27.26 

A party, on appeal, may not complain of the re¬ 
jection of evidence the admission of which is not 
authorized by the pleadings ;27.30 nor may a party 
claim that evidence which he himself offered was 
inadmissible under the pleadings, 27 35 especially not 
the party who first went outside the issues of the 
pleadings ;27 40 and, where both parties participate 
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in the introduction of evidence which is somewhat 
foreign to the issues, neither is in a position to com- 

plain.27.46 

Evidence which is relevant to an issue actually 
raised by the pleadings cannot be considered as au¬ 
thorizing the determination of an issue not present¬ 
ed ;27.60 but a party cannot object to the introduc¬ 
tion of evidence which is pertmeat to an issue 
made by the pleadings27.66 or to an issue brought 
into the case by motion of the objecting party.27.60 
A party, by introducing evidence on a particular 
point, waives his right to object to the introduc¬ 
tion by his adversary of proof along the same line, 
as being without the pleadings ;27.65 counsel in¬ 
terjecting a certain issue into the case cannot object 
because the other party also introduces evidence of 
a similar nature ;27.70 and defendant cannot assert, 
on his appeal, that plaintiff's testimony was not in 
conformity with the allegations of the complaint 


Cal.—Vecki v Sorensen, 273 P.2d 908, 
127 C A 2d 407. 

(2) Where all facts which trial 
court treated as material were treat¬ 
ed by parties as though in issue, 
and case was fully tried on that 
theory, defendants could not object 
that various findings were not with¬ 
in Issues framed by pleadings. 

Cal.—O’Keefe v. Aptos Land & Water 
Co.. 280 P2d 417, 134 CA.2d 772. 
(2) Findings generally see infra 
§ 1609. 

27.10 Cal — Miller v. Peters, 230 P. 

2d 803. .37 C2d 89 
Mo.—Kamsey v. Parks, App., 179 S 
W2d 481 

Neb—Wiltse v Holton, 272 N.W. 197, 
132 Neb 354 

Tenn —Summers v Bond-Chadwell 
Co, 145 SW.2d 7, 24 Tenn App 

367 —Shirley v Sovereign Camp, 
W. O W., 98 S W 2d 611, 20 Tenn 
App 290 

Estoppol or other afllrmatlva defense 

Mich—.Jackson City Bank & Trust 
Co V Blair. 53 N W 2d 493, 333 
Mich 399. 32 A L.R 2d 920. 

Where Issue was expressly litigat¬ 
ed in court below, party could not 
complain on appeal that issue hud 
not been pleaded 

Mich —Ronk v Ronk, 33 N.W.2d 666, 
322 Mich. 43 

Trial on definite theory and partic- 
nlar issues 

Where a case has been tried on 
a definite theory and particular Is¬ 
sues. it may not be reasonably con¬ 
tended for first time on appeal that 
some of the issues were not properly 
pleaded. 

Cal.—Rlsley v. Lenwell, 277 P.2d 897, 
129 C.A 2d 608. 

JTo rsversible error 

The fact that the complaint al¬ 


leges the issue defectively, or does 
not allege it at all, Is not reversible 
error. 

Cal—Pricbe v. Sinclair, 202 P.2d 577, 
90 C.A 2d 79. 

New issues injected by both parties 

Where both parties Insisted on in¬ 
jecting into the trial new Issues 
clearly outside any issue formed by 
the pleadings, neither was in a po¬ 
sition to complain; and where there 
was a substantial conflict in evidence, 
and trial court correctly and fully 
instructed jury on the new issues so 
injected, as well as on issues form¬ 
ed by pleadings, and result of in¬ 
jection was that all facts bearing on 
controversy went to jury under ap¬ 
propriate instructions, judgment for 
plaintiff would be affirmed. 

Idaho—Pilkington v. Belson, 168 P 
2d 816, 66 Idaho 724. 

27.16 Iowa—In re Kama, 20 N.W 
2d 474, 236 Iowa 932. 

Issue tendered by answer 

A litigant should not, and cannot 
successfully, urge on appeal that an 
issue tendered by his answer, by 
which he appears generally in the 
action, should or could not have been 
considered by the trial court. 
Wash.—Priestley Min. & Mill. Co. v. 
Lenox Min. & Development Co., 247 
P2d 688, 41 WaJ3h.2d 101. 

27.20 Cal.—Miller v. Peters, 230 P 
2d 803, 37 C.2d 89—Ortega v. Cor¬ 
dero, 26 P. 80, 88 C. 221. 

27.26 Cal.—Miller v. Peters, 230 P. 
2d 803, 37 C.2d 89—Ortega v. Cor¬ 
dero, 26 P. 80, 88 C. 221. 

27.30 Cal.—McDonald v. Morley, 101 
P.2d 690, 15 C2d 409, 129 A.L R. 
810. 

Ind—State v. Lee, 83 N.E.2d 778, 
227 Ind 26. 


Tex.—'Willoughby v. McKinzle, Civ. 
App.. 213 S W.2d 322. 

Admission or rojsotion of sTldsncs 
on false issue 

Ohio —Holloway v. Allen Countv 
Mut. Relief Ass'n, 15 N E 2d 166. 
67 Ohio App 607. 

27.36 N.M —Clay v. Texas-Arizona 
Motor Freight, 169 P.2d 817, 49 
N.M. 167. 

27.40 Okb—Evorott v. First Nat 
Bank of Geary, 109 P.2d 824, 188 
Okl 402. 

Enlargement of pleadings 

Where line of testimony of witness 
for defendant was developed by de¬ 
fendant’s counsel, counsel could not 
complain on ground that such testi¬ 
mony was an enlargement of the 
pleadings. 

La—Rutherford v. Frost Lumber 
Industries, App., 67 So 2d 914. 
27.45 Mo.—McMonigal v. North 
Kansas City Development Co., 129 
SW2d 76, 233 Mo App. 1040. 

27.50 Cal —Miller v. Peters, 230 P. 
2d 803, 37 C.2d 89. 

27.55 Cal—Miller v Peters, supra 
Mo—United Brick & Tile Co. v. Ault, 
123 S.W.2d 39, 343 Mo. 724. 
Evidence as to release 
Kan.—Flaharty v. Reed, 226 P.2d 
98, 170 Kan. 216. 

27.60 Colo—Guardian Life Ins. Co 
of America v. Kortz, 126 P.2d 640, 
109 Colo. 331. 

Ill —Paciorek v. Cummings, 58 N. 
E2d 742, 324 lll.App. 689. 

27.65 SC.—Edge v. Town of Cayce, 
197 SE. 216, 187 S.C. 171. 

Wyo—Havens v. Irvine, 167 P.2d 
670, rehearing denied 169 P 2d 366. 

27.70 Arlz.—Tucker v. RefI, 77 P.2d 
203, 61 Ariz. 367. 
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where defendant went into the matter on cross-ex¬ 
amination extensively and without any reserva- 
tions.27.76 On the other hand, where a party is 
forced by an adverse ruling of the court to meet 
an issue which he should not be compelled to meet, 
the fact that he thereupon adduces countervailing 
evidence on such issue does not preclude him from 
thereafter insisting on his appeal that the original 
ruling of the court was wrong.27.80 

In particular circumstances, a plaintiff’s failure 
to prove a matter of substance has been held not 
waived by the conduct of opposing counsel.27.86 

Enlargement of issues, A defendant who, by his 
cross-complaint, enlarges the issues cannot be heard 
on appeal to say that the decree rendered is broader 
than the original complaint.27.90 

Immaterial variance. Where a case is fully and 
fairly tried on the merits as though a variance had 
not existed, so that the variance is immaterial, ap¬ 
pellant may not, on appeal, adopt a new theory and 
urge that the variance was prejudicial. 27.95 

Party committing first fault. A party who com¬ 
mitted the first fault in pleading, leading to the mak- 


6 C.J.S. 

ing up of an immaterial issue, is not entitled to as¬ 
sign as error that the cause was tried and decided 
on such issue.28 

§ 1506. - Evidence and Witnesses 

a. In general 

b. Burden of proof 

c. Admission of evidence 

d. Exclusion of evidence 

e. Weight and sufficiency 

f. Examination of witnesses 

a. In General 

One may not, on review, complain of error which hO' 
committed or Invited In respect of rulings on evidence and 
the mode of proof In general, or urge. In such connection, 
an objection Inconsistent with the position he took in the 
trial court. 

The rule that one may not complain on review of 
errors committed or invited by him, or raise ob¬ 
jections inconsistent with his position below, as dis¬ 
cussed supra §§ 1501 and 1503, applies to errors 
claimed in respect of rulings on evidence and mode 
of proof in general.29 So, a party cannot complain 
that error was committed by the trial court in its 


27.75 S.C—Woodle v. Brown, 74 S. 
E.2d 914, 223 S.C. 204. 

2730 Mo—Ziervogel v. Royal Pack¬ 
ing Co., App.. 226 S.W.2d 798-- 
State ex rel. State Highway Com¬ 
mission V. Blobeck Inv, Co., 110 S. 
W.2d 860, 233 Mo.App. 858. 

27.85 Okl.—Owens v. Luckett, 139 
P.2d 806, 192 Okl. 685. 

TOUiaiT of startota of limitations 

Okl.—Owens v. Luckett, supra. 

27.90 Ark —Horton v. McLerkln, 

275 S.W.2d 10, 224 Ark. 681. 

27.95 Cal.—Steblnger v. Warden, 240 
P.2d 334, 109 C.A.2d 200. 

28. Neb—Smith v. Myers, 74 N.W. 
277, 64 Neb. 1. 

4 C.J. p 702 note 67. 

29. Ala.—Dorsey Trailers, Inc. v. 
Foreman, 69 So.2d 469, 260 Ala. 
141—Pope V. Ryals, 167 So. 721, 
232 Ala. 260—Denson v. Alabama 
Fuel & Iron Co., 73 So. 626, 198 
Ala. 383. 

Pearson v. Hancock & Son, 77 
So. 934, 16 Ala.App. 340, certiorari 
denied 78 So. 806, 201 Ala. 428. 

Ark.—Missouri Pac. R. Co. v. Eu¬ 
banks, 207 S.W.2d 610, 208 S.W. 
2d 161, 212 Ark. 662, reversed on 
other grounds Eubanks v. Thomp¬ 
son. 68 S.Ct. 1528, 834 U.S. 854, 92 
LEd. 1776, rehearing denied 69 S. 
Ct. 14, 335 U.S. 837. 93 L.Ed. 889 
—Dunklin v. Watkins, 151 S.W.2d 
978, 202 Ark. 602. 

Cal.—McGuire v. Miller & Lux, 174 
P. 898, 178 C. 644. 


Gouzea v. Pacifle Greyhound 
Lines, 169 P 2d 398, 74 CA.2d 794 
—Los Angeles Brick & Clay Prod¬ 
ucts Co V. City of Los Angeles, 
141 P.2d 46, 60 C.A.2d 478—Mc¬ 
Nally V. Casner, 18 P.2d 94, 128 C 
A. 680—Lesser v. New York Life 
Ins. Co., 200 P. 22, 63 C.A. 236. 

Colo.—Indepondence Coffee & Spice 
Co. V. Kalkmfl-P, 166 P. 136, 61 Colo. 
98. 

Conn.—HIrsch v. Vegia-rd, 77 A. 2d 85, 
137 Conn 302. 

Idaho—Boomer v. Isldy# 290 P. 406, 
49 Idaho 666. 

Ill.—Heine v. Degen, 199 N.E. 882, 
862 Ill. 367—Moore v. Blooming¬ 
ton, D. & C. R. Co., 128 N.e;, 721, 
296 Ill. 63. 

Treharne v. Kllnt, 58 N.B.2d 638, 
324 Ill.App. 646—Havill v. Darcf?. 
62 N.E.2d 64, 320 Ill.App. 667— 
Simpson v. Heberlein, 269 Ill.App. 
579—Gridley v. Wood, 216 Ill.App. 
473. 

Iowa.—Molyneux ft Maher v. Julius, 
169 N.W. 131, 184 Iowa 816. 

Kan.—Burton v. Ostertag, 201 P.2d 
676, 166 Kan. 874—Henley v. Car¬ 
rington, 164 P.2d 139, 160 Kan. 630. 

Ky.—Great American Ins. Co. of 
New York v. Clayton, 57 S.W.2d 
467, 247 Ky. 612. 

Me.—Eisenman v. Austen, 169 A. 
162, 132 Me. 214. 

Md.—Travelers* Ins. Co. v. Melman, 
128 A. 126, 147 Md. 469. 

Mass.—Allied Furriers' Corporation 
V. Lisker, 138 N.E. 571, 244 Mass. 
411. 

Mich.—^Panasewlch v. Panasewich, 
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259 N.W. 292, 270 Mich 369—Rog¬ 
ers V. Youngs, 233 N.W. 865, 262 
Mich. 420. 

Mo—Sanders v. City of Carthage, 51 
S.W 2d 629, 330 Mo. 844—Heagy 
V. Miller, 187 SW. 889. 

Stevens v. Westport Laundrv 
Co., 26 S.W.2d 491, 224 Mo App 955 
—Courtney's Estate v. Lanznar’a 
Estate, App., 296 S.W. 269—Dur¬ 
bin V. St. Louis-San Francisco Ry 
Co, App, 276 S W. 368. 

Nev—In re Wilson’s Estate, 66 P 
2d 1207, 66 Nev. 600 

N.C.—^McGraw v. Southern Ry. Co, 
184 SE. 31, 209 N.C. 432. 

N.D—Prescott v. Merrick, 179 NW 
693, 46 N.D. 67. 

Okl—Posey v. Brown, 37 P 2d 633, 
169 Okl. 466. 

Or.—Barron v. Duke, 250 P. 628, 120' 
Or. 181. 

J^a.—Butz V. Manning, 182 A. 390, 320' 
Fa. 836. 

Ten^>—Pittsburg Lumber Co. v. 
Shell. 189 S.W. 879, 136 Tenn. 466 

Tex.—“Texas Indemnity Ins. Co. v 
Perftue, Clv.App., 64 S.W.2d 386 
—Hotvth V. J. I. Case Threshing 
Mach.\Co., Clv.App., 280 S.W. 238, 
error cjenled J. I. Case Threshing 
Mach. <Po* V. Howth, 293 S.W. 800, 
116 Te\*» 484—Davis v. Hudson, 
Civ.App.V 935 S.W. 1109, dismissed 
for wan6^ Jurisdiction—Porter v. 

Cox, Clv.^App., 226 S.W. 84. 

Utah—^Menbhants' Credit Bureau v. 
Kaoru Ali^lvenia, 280 P. 1017, 64 
Utah 364. ‘ 

Vt—Mazzolihi V. Gifford, 98 A. 904,. 
90 Vt. 862. 



5 C.J.S, 


APPEAL & EBROft § 1506 


rulings on evidence, where the rulings subject to 
criticism were, for the most part, made in sustaining 
objections by that party's attorney B and a party 
cannot complain of error induced by his insistence 
to the trial court that either an entire paper or no 
part of it be offered in evidence.^^-io Where both 
parties are alike responsible for the error in ques¬ 
tions propounded to expert witnesses, errors in that 
regard are not such as to require reversal.*®-^® 
Where appellant introduced evidence for a cer¬ 
tain purpose, he cannot complain that it was sub¬ 
mitted to the jury for that purpose.®® A party who 
introduces evidence without limiting its purpose or 
application may not complain, on appeal, if the op¬ 
posing party relies on it in his behalf.®®-5 


Prevention of proof. When a party has prevented 
proof of a fact by his erroneous objection and an 
erroneous ruling of the trial court, he will not be 
permitted, in the reviewing court, to take advantage 
of his own wrong,®®-!® but the latter court will as¬ 
sume that the fact was duly proved.®®-!® 

b. Barden of Proof 

with respect to burden of proof, one may not, on re¬ 
view, change his contention or complain of Invited error. 

With respect to the burden of proof, a party may 
not, on review, take advantage of invited error®! 
or raise objections inconsistent with his position be¬ 
low.®!-® A party who voluntarily assumes the bur¬ 
den of proof will not be heard on appeal or error 


Va.—Wolonter v. U. S. Casualty Co., 
101 aE. 68, 126 Va. 166. 

Wash.—Pioneer Sand & Gravel Co. v. 

Olsen, 277 P. 696, 152 Wash. 267. 
W.Va.—^Wiseman v. By an, 182 S.E. 

670, 116 W.Va. 625. 

Depositions 

Ark.—Brewer v. Fletcher, 194 S.W.2d 
668. 210 Ark. 110 

Substantially same facts pleaded in 

answer 

Ga—Voylea v. Lee. 49 S.E.2d 629, 
204 Ga. 282. 

Testimony of expert witness 

Contention that expert witness’s 
testimony was on ultimate conclu¬ 
sion to be drawn by court would not 
be considered on appeal where record 
showed that questions were actually 
invited by party so contending. 

Ill.—Jaffe V. Cruttenden, 107 N.E.2d 
716, 412 Ill. 606. 

TaUnre to introduce policy or letter 

(1) In an action on a contract to 
pay damage for an insured tractor, 
insurer could not on appeal complain 
of insured’s failure to Introduce the 
policy, where both parties regarded 
the policy as unnecessary and the 
conditions thereof were testified to 
by insurer’s witnesses. 

Or.—Western Loggers' Machinery Co. 
V. National Union Fire Ins. Co., 
299 P. 811, 136 Or. 649. 

(2) In action for breach of trust 
in falling to reconvey half of a royal¬ 
ty, where both parties pleaded ex¬ 
istence and effect of a letter alleged 
to show purpose and Intent to re¬ 
convey, treated letter as in evidence, 
and mentioned it in a statement of 
facts signed by counsel for both par¬ 
ties, defendant could not urge, on ap¬ 
peal, that letter had never been in¬ 
troduced in evidence. 

Tex.—^Newsom v. Fikes, Clv.App., 163 
S.W.2d 962, error refused. 

Duipeotloa of file* 

Appellants cannot complain of in¬ 
spection of files in other suits by the 
court where they first called one file 
to the court’s attention and took no 


exception to inspection of other files 
for the purpose of taking Judicial no¬ 
tice of them. 

Conn.—Davis v. Maislen, 166 A. 461, 

116 Conn. 376. 

Tardy in voicing objeetloa 

Defendant’s counsel, waiting for an 
answer before objecting to the Ques¬ 
tion, could not complain. 

Mo.—Stevens v. Westport Laundry 

Co., 25 S.W.2d 491, 224 Mo.App. 

956. 

Use of memorandum 

Permitting plaintiff to testify from 
a memorandum from books and in¬ 
voices, not objected to, was not 
ground for complaint for failure to 
require the best evidence, where the 
complaining party used such memo¬ 
randum in evidence. 

Okl —Anderson v. Whltener, 261 P. 

156, 127 Okl. 284. 

Appellant held not estopped 

(1) Appellant held not estopped 
from attacking the validity of an 
ordinance admitted over its objec¬ 
tion, by having obtained an instruc¬ 
tion which assumed that the ordi¬ 
nance was properly in evidence. 
Miss.—Home Ins. Co. of New York 

V. Dahmer, 160 So. 660, 167 Miss. 

893. 

(2) Where it was agreed, by pre¬ 
liminary statements of counsel, that 
evidence should be restricted to issue 
of pJaintifTs right to an accounting, 
and plaintiff and trial court disre¬ 
garded agreement, fact that defend¬ 
ant, after his objection to plaintiff’s 
evidence concerning state of account 
was overruled, introduced counter¬ 
vailing evidence on issue of state of 
account, did not amount to a waiver 
or preclude defendant, where he sav¬ 
ed point in motion for new trial, 
from insisting on appeal that trial 
court erred in purporting to state 
account and render a money Judg¬ 
ment against defendant. 

Mo —Robert v. Davis, 142 S.W.2d 

1111, 236 Mo.App. 974. 

29.6 Ill.—Silbert v. Laser, 30 N.E. 

2d 774, 307 Ill.App. 484. 
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28.10 Ala.—Pope v. Ryals, 167 So. 
721, 232 Ala. 260. 

29.16 Ill.—^Westinghouse Elec. Ele¬ 
vator Co. V. La Salle Monroe Bldg. 
Corp., 70 N.E.2d 604, 395 Ill. 429. 

3a N.C.—Simpson v. Pegram, 17 8. 

E. 430, 112 N.C. 641. 

BvldsBoe offered only on oredlbllity 

In action against driver of auto¬ 
mobile and owner of truck with 
which it collided, statement by court 
that evidence offered by owner tend¬ 
ing to show negligence of driver 
must be considered only as affecting 
his credibility held not error, where 
owner’s counsel had thus limited ob¬ 
ject of testimony when it was offer¬ 
ed. 

Pa.—Butz V. Manning, 182 A. 390, 820 
Pa. 836. 

3a6 Utah.—Calhoun v. Universal 
Credit Co., 146 P.2d 284, 106 Utah 
166. 

aaio Cal.—Zalnudin v. Melzel, 269' 
P.2d 460, 119 C.A.2d 265. 

3ai6 Cal.—Zainudin v. Meizel, su¬ 
pra. 

31. Okl.—Tibbets & Pleasant v. Mar¬ 
tin, 238 P. 698, 106 Okl. 233. 

Brror Invited 

In an action by a seller for breach 
of contract for the purchase of bonds, 
alleged error in requiring proof by 
plaintiff of tender of bonds was held 
Invited by plaintiff, where he offered 
such proof on his own initiative and 
thereafter insisted that such burden 
rested upon defendant. 

Okl.—Tibbets & Pleasant v. Martin, 
supra. 

Srror not Invited 

Mere request for special issue did 
not invite or waive error placing the 
burden of proof as to such issue on 
the wrong party. 

Tex.—Texas Employers’ Ins. Ass'n 
V. Van Pelt, Civ.App., 68 S.W.2d 
614. 

31A Fla.—Farris v. Bramlette, 6 So. 
I 2d 374, 149 Fla. 638. 
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to assert that the burden was on the other party, 
at least where no motion or request was made on as¬ 
suming the burden.®^-® 

c. Admission of Evidence 

Ona may not, on review, complain of errors as to the 
admission of evidence where he committed or invited the 


error, as by Introducing the evidence himself, or where 
his objection is Inconsistent with his position below. 

The general rules, stated supra §§ 1501 and 1503, 
that one may not complain on review of error com¬ 
mitted or invited by himself, or urge a contention 
above inconsistent with that taken below, have 
been applied to errors alleged with respect to the 
admission of evidence.®® 


Oocreotaeas of mllag ooaoeOed 

Where plaintiff In error had failed 
to except to, and had conceded, the 
correctness of trial court's ruling* 
that under the plea plaintiff had the 
burden of proving consideration for 
the note on which action was based, 
supreme court would not review rul¬ 
ing, notwithstanding that under It 
plaintiff was compelled in his main 
case to refute defendant's defense by 
negative testimony. 

Fla—Parris v. Bramlette, supra. 

Case tried on partleolar theory 

In action on windstorm policy ex¬ 
cluding damage by snowstorm, where 
defendants filed only a general de¬ 
nial and case was tried on theory 
that both snow and windstorm dam¬ 
aged the Insured building, defend¬ 
ants could not urge that the burden 
of proof on the special issue whether 
the building was damaged by snow 
was on plaintiff. 

Tex —^Providence Wash, Ins. Co. v. 
Cooper, Civ.App., 223 S.W 2d 329, 
error refused no reversible error. 

32. Fla —Bloomfield v. City of St. 
Petersburg Beach, 82 So.2d 364. 

Idaho—In re Fleshman's Fstate, 6 
P.2d 727, 51 Idaho 312 
Kan.—Kopke Bros Mercantile Co, v. 
California Co-op. Canneries Ass’n, 
251 P. 1077, 122 Kan 461. 

Ky.—Florence v. Lyons’ Adm’r, 245 
S.W. 278, 196 Ky 697. 

Mo.—Cooper v. Armour & Co., 16 S. 

W.2d 946, 222 Mo App 1176. 

N.C.— Corpiui Juris cited in Webster 
v. Wachovia Dank & Trust Co., 182 
S.E. 833, 334, 208 N.C. 759—Martin 

V. Bush. 154 S.E. 43, 199 N.C. 93.1 

4 C.J. p 715 note 91. | 

CMtaot change conteutioii ou. appeal 

One assuming in the trial court 
the burden of pleading and proving 
a fact cannot successfully claim for 
the first time on appeal that the bur¬ 
den was on the other party. 

ND.—Farmers' State Bank of Gwln- 
ner v. First Nat. Bank, 199 N.W. 
961, 61 ND. 226. 

Invalidity of ordinance 
Iowa.—Jensvold v. Chicago, G. W. 
R. Co., 18 N.W.2d 616, 236 Iowa 
708. 

32.5 Ky.—Wheeler v. Justice, 168 S. 

W. 2d 329, 293 Ky. 68. 

33. Ala.—Woodall v. Malono-Harri- 
son Motor Co., 122 So 357, 219 Ala. 
866—Hammond v. White, 108 So. 
847, 214 Ala. 431—Cummings v. Mc¬ 


Donnell, 66 So. 717, 189 Ala. 96. 

Worthy v. Morrison, 81 So. 846, 
17 Ala.App. 67. 

Ariz.—Broderick v. Coppinger, 14 P. 
2d 714, 40 Ariz. 624. 

Ark.—Thacker v. Hicks, 224 S.W.2d 
1, 216 Ark. 898—Chapman & Dewey 
Lumber Co. v. Andrews, 91 S.W.2d 
1026, 192 Ark. 291—Sylvester v. 
U-Drlve-Em System, 90 S.W. 2d 
232, 192 Ark. 76—Graves v. Jewel 
Tea Co.. 23 S.W.2d 972, 180 Ark. 
980— Hodge v. Brooks, 240 S.W. 2, 
163 Ark. 222—^Kansas City South¬ 
ern Ry. Co. v. Burton, 183 S.W. 
189, 122 Ark. 297. 

Cal.—Behrendt v. Times-Mirror Co, 
85 P.2d 949, 30 CA2d 77—Single- 
ton v. Hartford Fire Ins. Co., 16 
P.2d 293, 127 C.A. 636—Transma¬ 
rine Corporation v. R W. Kinney 
Co.. 11 P.2d 877, 123 CA. 411. 

Colo.—Bolles V. Kinton, 263 P. 26, 
83 Colo. 147, 66 A L.R. 814—In re 
Foley’s Estate, 230 P. 618, 76 Colo. 
286. 

Del.—^Mougianis v. Embassy Realty 
Co., Ch., 112 A 2d 844. 

Fla.—Cole Motor Car Co. v. O’Kelly, 
133 So. 874, 101 Fla. 198. 

Ga.—^Arnold v. Arnold, 146 S.E. 39, 
39 GaApp. 60. 

Idaho.—Dunclick, Inc. v. Utah-Idaho 
Concrete Pipe Co., 296 P 2d 700, 77 
Idaho 499—Gardner v. Hobbs, 206 
P.2d 639, 69 Idaho 288, 14 A.L.R. 
2d 478. 

Ill.—Armstrong v. Chicago & W. I. 
R. Co.. 183 N.E. 478, 360 Ill. 426, 
certiorari denied Chicago & W. I. 
R. Co, v. Armstrong, 53 S.Ct. 623, 
289 U.S. 724, 77 L.Ed. 1476—Smith- 
Lohr Coal Mining Co. v. Industrial 
Commission, 121 N.E. 231, 286 Ill. 

34. 

Bol-Clark Bldg Corp. v. Glauner, 
72 NE.2d 646, 331 Ill.App. 179— 
Paciorek v. Cummings, 68 N.E.2d 
742, 324 lll.App 589—Rzeszewski v. 
Barth, 58 N.E 2d 269, 324 lll.App. 
345—Parish Bank & Trust Co. v. 
Wennerholm Bros., 39 N.E.2d 383, 
313 lll.App. 121—Carroll v. Krause. 
16 N.E,2d 323, 295 Ill App. 662— 
McCusker v. Curtiss Wright Fly¬ 
ing Service, 269 III App. 602—Ste- 

I Vick V. Vennum, 227 lll.App. 86— 
Goddard Tool Co. v. Crown Electri¬ 
cal Mfg. Co., 219 lll.App. 34. See 
Brownell v. Village of Antioch, 215 
lll.App. 404—Kaperonls v. Kalodi- 
mos Bros. Ice Cream & Candy Co., 
209 lll.App. 242—Hoehn v. East 
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Side Levee & Sanitary Dist., 203 
lll.App. 48—Devine v. Chicago City 
Ry. Co., 195 lll.App. 304—^American 
Heating & Plumbing Corp. v. Wil¬ 
liam E. Salomon & Co., 195 lll.App. 
297—^Haberer v. Kunstman, 194 Ill. 
App. 306. 

Ind.—Moorman Mfg. Co. v. Barker, 
40 N.E.2d 348, 110 Ind.App. 648— 
Swarthout v. McDonald Mortgage 
& Realty Co, 199 N.E. 467, 102 Ind. 
App. 298—Southern Ry. Co. v. Wil¬ 
kins, 178 N.E. 464, 95 Ind.App. 130. 
certiorari denied 53 S Ct. 85, 287 

U. S. 636, 77 L.Ed. 660—Lafayette 
St. Ry. V. Ullrich, 168 N.E. 709. 
92 Ind App. 202—Guenther v. Jack- 
son, 126 N.E. 873, 73 Ind App 162 

Iowa—^Williams v. Morrison, 48 N 
W.2d 666, 242 Iowa 1064—Stevens 
v. Gear, 39 N.W.2d 408, 240 Iowa 
1348—In re Osborn's Estate, 168 N. 
W. 288, 185 Iowa 1307. 

Kan.—Malone v. New York Life Ins. 
Co., 83 P2d 639, 148 Kan. 666— 
Meyer Sanitary Milk Co v. Cas¬ 
ualty Reciprocal Exchange, 66 P 
2d 619, 145 Kan 601—Drysdale v 
Wetz, 171 P. 653, 102 Kan 680. 
Ky.—Louisville Taxicab & Transfer 
Co. v. Crane, 262 SW.2d 188— 
Oorpiui Juris cited in Hall’s Adm’r 
v. Burton Produce Co., 88 S W.2d 
938, 262 Ky. 36—Louisville Times 
Co. V. Emrich, 66 S.W 2d 73, 262 
Ky. 210—C L & L Motor Express 
v. Lyons, 63 S.W.2d 978, 246 Ky. 
611. 

Mass.—Ryder v. Board of Health of 
Lexington, 173 N.E. 680, 273 Mas.s 
177. 

Miss.—Mississippi Power St Light Co. 

V. Thomas, 39 So.2d 769, 206 Ml.ss 
201, suggestion of error overruled 
40 So.2d 597, 206 Miss. 201. 

Mo.—^Eickman v. St. Louis Public 
Service Co., 263 S.W.2d 122, 363 
Mo. 661—Williams v. St Louis 
Public Service Co., 263 S.W.2d 97, 
363 Mo. 626—Conduitt v. Trenton 
Gas & Electric Co., 31 S.W.2d 21. 
326 Mo. 133—Snyder v. American 
Car & Foundry Co., 14 S.W.2d 603. 
322 Mo. 147—Clark v. Crandall, 6 
S.W.2d 383, 319 Mo. 87—Peterman 
v. Crowley, 226 S.W. 944—Pinson 
V. Jones, 221 S.W. 80—Reynolds 

V. Maryland Casualty Co., 201 S. 

W. 1128, 274 Mo. 83. 

Cooley V. St. Louis Public Serv¬ 
ice Co., App., 236 S.W.2d 31—Blair 
V. Acacia Mut. Life Ins. Co, App., 
121 S.W.2d 193—Young v. Sinclair 
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Thus, an appellate court will not 

Reflnlner Co., App., 92 S.W.2d 996 
—Stephenson v. American Nat. Ins. 
Co., App., 78 S.W.2d 876—Becker 

V. Knifirhts of Columbus Bldgr. Co.. 
39 S.W.2d 402, 226 Mo.App. 613— 
Benson v. Smith, App., 38 S.W.2d 
749—Gossett v. Kansas City Public 
Service Co„ App., 17 S.W.2d 372— 
Finn v. Indemnity Co. of America. 
App., 8 S.W.2d 1078—Esty v. Walk¬ 
er. 3 S.W.2d 744. 222 Mo.App. 619 
—Lauf V. Wiegersen, App., 296 S. 

W. 496—Jones v. Schultz, App., 295 
S.W. 477—Johnson v. Murray, 
App., 289 S.W. 977—Grubb v. Kan¬ 
sas City Rys. Co., 230 S.W. 675, 
207 Mo.App. 16—C. H. Albers Com¬ 
mission Co. V. Vogelsang, 190 S.W. 
1058, 196 Mo.App. 180. 

Mont.—Kotsakis v. Williamson, 231 
P. 1104, 72 Mont. 168—Roy v. Clark, 
216 P. 232. 

Neb —Allen v. Massachusetts Mut. 
Life Ins. Co., 30 N.W.2d 886, 149 
Neb. 233. 

N.H.—N. E. Redlon Co. v. Franklin 
Square Corp., 196 A. 348, 89 N.H 
137, affirmed 197 A. 329, 89 N H. 
137. 

N J.—Longl V. Raymond-Commerce 
Corp, 113 A.2d 69, 34 N.J.Super. 
693. 

Quinn v. New Jersey Fidelity & 
Plato Glass Ins Co, 162 A. 637, 109 
NJLaw 419—Ah Kee v. Valle, 121 
A. 144, 98 N.J.Law 663. 

NT—Lally v. Cronon, 221 N.Y.S. 279, 
220 App Div. 253, affirmed 222 NY. 
S 678, 221 App.Div. 761, and re¬ 
versed on other grounds 169 N.E 
723, 247 N Y 68, reargumont denied 
247 N.Y. 676, 161 N E. 188—Durant 
V. Whedon, 194 N.Y S. 126, 201 App. 
Div 196—Lcndrum v. Village of 
Oobleskill, 183 N.Y S. 216, 192 App. 
Div 828. 

Chambers v Sterling Automobile 
Mfg Co., 164 N.Y.S. 728. 

N c —Williams v. Charles Stores Co., 
184 SE. 496, 209 N.C. 691—Mc- 
Graw V. Southern Ry. Co., 184 S.E. 
31, 209 NC. 432, certiorari denied 
67 set. 117, 299 U.S. 691, 81 L. 
Ed. 435—Smithfield Mills v. Ste¬ 
vens, 168 S.E, 201, 204 N.C. 382— 
Boney v. Bank of Rose Hill, 129 
S.E. 683, 190 N.C. 863—Rouse v. 
City of Kinston, 123 S.E. 482, 188 
NC. 1. 

Ohio.-City of Lorain v. Griffith, 198 
N.E. 732, 60 Ohio App. 605—Ford 
Motor Co. v. Potomac Ins Co., 161 
N.E. 230, 27 Ohio App. 279. 

Okl—Parish v. Ned, 264 P 2d 762— 
Pate V. Specht, 63 P.2d 239, 176 
Okl. 318—Oklahoma Union Ry. Co. 
V. Lynch, 242 P. 176, 116 Okl. 146. 
Or.—Condlt & Conser v. Moon Motor 
Car Co., 276 P. 266, 129 Or. 161— 
Richardson v. Portland Trackless 
Car Co., 233 P. 640, 113 Or. 644. 
Pa.—Cooper v. Metropolitan Life Ins. 
Co., 186 A. 125, 323 Pa. 295, 111 


permit an appel- | lant or plaintiff 

A.L.R. 598—Liacopoulos v. Cou- 
moullB, 148 A. 474, 298 Pa. 329. 
S.C.—Henry Mercantile Co. v. George¬ 
town & W. R. Co., 89 S.E. 480, 104 
S.C. 478—^Etheredge v. Mina, Ins. 
Co., 86 S.E. 687, 102 S.C. 313. 

S.D—Hills V. Hill, 237 N.W. 769, 58 
S.D. 556. 

Tenn.—Smith v. Fisher, 11 Tenn.App. 
273. 

Tex.—Hamilton v. Hamilton, 280 S. 
W.2d 588, 164 Tex. 611. 

Norwich Union Indemnity Co. v. 
Smith, Com.App., 12 S.W.2d 668, 
certified question answered 298 S. 
W. 403, 117 Tex. 103. 

Abramson v. Davenport, Civ. 
App., 269 S.W.2d 833. error refused 
no reversible error—McKee v. 
Reed, Clv.App., 166 S.W.2d 363, er¬ 
ror refused—Cheesborough v. Cor¬ 
bett, Civ.App., 165 S.W.2d 942, er¬ 
ror refused—West v. Cashin, Civ. 
App., 83 S.W.2d 1001, error dis¬ 
missed—Torres v. Dishman, Civ. 
App, 69 S.W.2d 601—Continental 
Supply Co. V. Forrest E. Gilmore 
Co. of Texas, Clv.App., 65 S.W.2d 
622—House v. Rogers, Clv.App., 23 
S.W.2d 414, affirmed Rogers v. I 
House, Com.App, 39 S.W.2d 1111— 
Moore v. Davis, Clv.App., 16 S.W. 
2d 380, affirmed. Com App, 27 S.W. 
2d 163, rehearing denied, Com.App, 
32 S.W.2d 181—Wilson v. Place, 
C1V.APP., 293 S.W. 822—Knox v. 
Stephens County, Civ.App., 284 S. 
W 691—Paragon Oil Syndicate v. 
Rhoades Drilling Co., Civ App., 282 
S.W. 903, certified questions an¬ 
swered 277 S.W. 1036, 116 Tex. 149 
—Chicago, R. I. & G. Ry. Co. v. 
Steele, Civ App., 264 S.W. 603— 
Davis v. Sullivan & Opry, Civ App , 
242 S W. 764, affirmed, Com.App., 
268 S.W. 167—Cochran v. Taylor, 
Clv.App., 209 S.W. 263—Houston 
Chronicle Pub. Co. v. Quinn, Civ. 
App., 184 S W. 669, error refused. 
Utah.—Prichard v. Strike, 243 P. 114, 
66 Utah 394, 44 A.L.R 1348. 

Vt.—Shastany v. Weeks, 34 A.2d 174, 
113 Vt. 363—Barber v. Stratton, 
10 A.2d 211, 111 Vt. 43—Le Pe- 
bvre’s Adm’r v. Central Vermont 
Ry. Co, 133 A. 369, 99 Vt. 366. 

Va—Anchor Motor Freight, Inc., of 
Del. v Paul. 95 S.E.2d 179, 198 Vo. 
480—Virginian Ry. Co. v. Bacon, 
167 SE. 789, 166 Va. 337. 

Wash.—Bradshaw v. City of Seattle, 
264 r.2d 266, 43 Wash.2d 766— 
Walker v. Herke, 147 P.2d 266, 20 
Wash 2d 239—Monroe St. Lumber 
Co. V. Garvey, 17 P 2d 904, 171 
Wash. 181—^Denny v. Cascade Plat¬ 
inum Co., 232 P. 409, 133 Wa.sh. 
436—McCreedy v. Fournier, 194 P. 
398, 113 Wash. 361—^Hoffman v. 
M. Gottsteln Inv. Co., 172 P. 673, 
101 Wash. 428. 

Wis.—Egan v. Preferred Accident 
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in error to assign as error the ad- 

Ins. Co. of New York, 269 N.W. 
667, 228 Wls. 129, 107 A.L.R. 1107. 
Wyo.—^Finley v. Pew, 206 P. 810, 28 
Wyo. 842, rehearing denied 206 P. 
148, 28 Wyo. 842, 

68 C.J. p 1210 note 60. 

Cure of errors as to admission of evi¬ 
dence by evidence subsequently ad¬ 
mitted see infra 8 1786. 

Deposltloa 

Pla.—^Fellowship Foundation, Inc. 

V. Paul, 86 So 2d 808. 

Deposltloa with exhibits 
Mont.—May v. Whitbeck, 113 P.2d 
332, 111 Mont. 668. 

Dellaaoe aad attack oa same testi¬ 
mony 

On appeal, plaintiff may not rely 
on certain testimony in an effort to 
establish an issue in his case and 
then in the same breath assert prej¬ 
udicial error based on the same evi¬ 
dence. 

Okl.—Fisher v. Pugh. 261 P.2d 181. 
The latrodnotloa of extrlaslo evl- 

denoe to show intention of parties to 
deed, if error, was not reversible, 
where error was invited. 

Tex.—Stroud v. Hunt Oil Co., Civ. 

App., 147 S.W.2d 664. 

Oonolaslons or oplaloas of witnesses 
Where plaintilf examined defend¬ 
ant and his witnesses on same facts 
which plaintiff objected to as con¬ 
clusions and opinions of witnesses, 
plaintiff could not, on appeal, com¬ 
plain on ground that evidence given 
was opinion or conclusion which pre¬ 
cluded him from having fair and im¬ 
partial trial. 

Okl.—^Pate V. Specht, 63 P.2d 239, 
176 Okl. 318. 

Oonossslon barred complaint 

In an action for injuries, plaintiff 
could not complain of an alleged er¬ 
roneous admission of testimony that 
the bus in which plaintiff sustained 
Injury was purchased from a regular 
and reputable manufacturer and was 
constructed in the usual and custom¬ 
ary manner, where plaintiff conceded 
that defendant could produce testi¬ 
mony &B to the number of busses in 
operation and that no accident had 
occurred. 

Okl.—Chapman v. Red Ball Bus & 
Baggage Co.. 49 P.2d 685. 173 Okl. 
699. 

Trial court Invited to act on letters 

Defendants cannot urge on appeal 
that letters showing liability for roy¬ 
alties on gas cannot be considered 
against them, where they invited the 
trial court to act thereon in deciding 
the case. 

Tex.—Curry v. Texas Co., Civ.App., 

8 S.W 2d 206. 

Impeachment of witness 

Plaintiffs’ right to complain of ad¬ 
mission of defendant’s testimony, fail- 
; ing to contradict testimony of code- 



§ 1606 APPEAL & ]&RR(m 5 G.J.S. 

mission of evidence which he himself has intro- | duced,^^ or which he has himself elicited or brought 


fondant, for Impeachment of whom 
such other defendant was called as 
witnees, was not waived by plaln- 
tiffB* introduction of rebuttal testi¬ 
mony on point involved. 

Ill.—^Bejnarowicz v. Bakos, 74 K.E. 

2d 614, 832 Ill.App. 161. 

Waiver of oertilloatioB. of reoords 
The admission in evidence of un¬ 
certified public records is not error 
where objecting party has waived 
certification. 

Okl.—Davidson v. Whitfield, 89 P.2d 
166, 186 Okl. 686. 

Bzror held not Invited 

(1) Where trial court overruled de¬ 
fendant's repeated objections to ad¬ 
mission of certain evidence, presen¬ 
tation by him of evidence relating 
to matter on which ruling was made 
did not preclude him from insisting 
on appeal that original ruling was 
wrong. 

Mo.—^Ziervogel v. Royal Packing Co.. 
App., 226 S.W.2d 798. 

(2) Where report of highway pa- 1 
trolman was improperly admitted, 
and trial judge stated that he in¬ 
tended to withdraw report from ju¬ 
ry's consideration and gave such in¬ 
struction, and defendant thereupon 
objected and demanded that court 
withdraw case from Jury and de¬ 
clare mistrial, but court left report 
in evidence, defendant did not Invite 
error. 

Okl.—Hadley v. Ross, 164 P.2d 939, 

195 Okl. 89. I 

Bstoppel not showu 

(1) Generally. 

Ind.—Richard v. Marshall County 
Trust & Savings Co., 143 N.E. 162, 

196 Ind. 640. 

N.T.—In re Barney's Will, 174 N.T. 

S. 242. 185 App.Div. 782. 

Tex.—^Kirby Lumber Co. v. Adams, 
C1V.APP., 291 S.W. 279—Southwest¬ 
ern Oil Development Co. v. Illinois 
Torpedo Co, Civ.App., 262 S.W. 
834, error dismissed Illinois Tor¬ 
pedo Co. V. Southwestern Oil Devel¬ 
opment Co., 278 S.W. 1115, 114 Tex. 
682. 

Vt.—Squires v. O'Connell, 99 A. 268, 
91 Vt. 36. 

19 C.J. p 1227 note 16. 

(2) Where trial court Improperly 
denied plaintiffs’ motion to strike tes¬ 
timony of defendant’s witness con¬ 
cerning age of plaintiffs' building, 
plaintiffs, by offering evidence of 
same character in rebuttal, were not 
estopped to insist on error commit¬ 
ted by trial court In refusing to 
strike. 

HI—Kane v. City of Chicago, 64 N. 
E.2d 606, 892 111. 172. 

M. Ark.—Missouri Pac. R. Co. v. 

Baker, 64 S.W.2d 321, 188 Ark. 143. 
Cal.—Jentick v Pacific Gas & Elec¬ 
tric Co., 114 P.2d 843, 18 C.2d 117 


—^Ashley V. Rivera, 99 P.2d 199, 
220 C. 75. 

Curtis V. Twentieth Century- 
Fox Film Corp., 295 P.2d 62, 140 
C.A.2d 461—Beatty v. Oakland 
Sheet Metal Supply Co., 244 P.2d 
25. Ill C.A.2d 53. 

Ga.—^Feeney v. Phoenix Mut. Life Ins. 

Co., 32 S.E.2d 189, 71 Ga.App. 707. 
Iowa.—Stevens v. Gear, 39 N.W.2d 
408. 240 Iowa 1348—In re O’Hara’s 
Estate. 217 N.W. 245, 204 Iowa 
1331—Polk County v. Owen, 174 N. 
W. 99, 187 Iowa 220—^Worez v. 
Des Moines City Ry. Co., 156 N.W. 
867, 176 Iowa 1. 

Kan.—Lanning v. Goldsberry, 280 P 
2d 964, 177 Kan. 419. 

Mich.—Battle Creek Food Co. v. Kirk¬ 
land. 299 N.W. 167, 298 Mich. 615. 
Mo—Fullington v. Southeastern Mo¬ 
tor Truck Lines, App., 264 S.W.2d 
246—Loveland v. Davenport, 201 
S.W.2d 618, 239 Mo.App. 818—Chop- 
lln V. Francis. App., 181 S.W.2d 
222—Raw v. Maddox, App., 93 S. 
W.2d 282—Young v. Sinclair Refin¬ 
ing Co., App.. 92 S.W.2d 995. 

N.J.—Meyer Bros. Hay & Grain Co. 
V. National Malting Co., 11 A 2d 
840, 124 N.J.Law 321. 

N.M —Newbold v. Florance, 243 P.2d 
697, 66 N.M. 284—Clay v. Texas- 
Arizona Motor Freight, 169 P.2d 
317, 49 N.M. 157. 

Okl.—Oklahoma Turnpike Authority 
V. Williams, 257 P.2d 1062, 208 Okl 
677—Whitney v. Doyle, 169 P.2d 
237, 195 Okl 601. 

Or.—Lake County Pine Lumber Co. 

V. Underwood Lumber Co., 12 P. 
2d 324, 140 Or. 19. 

S.C.—Truesdale v. City of Columbia. 

27 S.E.2d 466, 203 S.C. 333. 

Tenn.—Kidd v. Condry. 164 S.W.2d 
630, 25 Tenn.App. 182. 

Tex—John F. Buckner & Sons v. 
Allen, Civ.App., 289 S.W.2d 887— 
Bivins V. Oldham, Clv.App., 224 
S W. 240, error refused—Von Hatz- 
feld V Haubert, Civ.App., 224 S W. 
220—McCormack v. Crawford, Civ. 
App., 181 S.W. 486. 

W.Va.—Nicholas v. Granite State 
Fire Ins. Co„ 24 S.E.2d 280, 126 

W. Va. 349—Simmons v. Yoho, 115 
S.E. 861, 92 W.Va. 703. 

Wls—In re Nieman’s Estate, 283 N. 

W. 462, 230 Wls. 23. 

4 C.J. p 703 note 76. 

Beason for mis 

He who has brought about an er¬ 
ror cannot gain advantage of it on 
‘ appeal. 

j Okl.—Parish v. Ned, 264 P.2d 762. 
Tsstimony given by appsUant 
Ark.—Thacker v. Hicks, 224 S.W.2d 
1. 216 Ark. 898. 

Mo—Rebel v. Lunsford, 216 S.W.2d 

68 . 


Xsarsay 

Cal.—Cox V. City of Los Angeles, 223 
P.2d 868, 100 C.A.2d 878. 

Kan.—Fauser v. Jordan, 108 P.2d 
862, 162 Kan. 407. 

Written memorandum 
Mich.—Cappaert v. Emmco Ins. Co., 
7 N.W.2d 244, 804 Mich. 180. 
Materiality 

A litigant who insists on adducing 
evidence over the objection of his 
adversaries that it is immaterial 
cannot, when the ruling is assigned 
as error, claim on appeal that the 
evidence so introduced was immate¬ 
rial, since the ruling of the trial 
court in admitting the evidence is 
direct proof that court considered It 
material and that court gave it 
weight in arriving at its decision. 
Cal.—Gursey v. Campus Camera 
Shop, 219 P.2d 884, 98 C.A.2d 267. 
Party introdnoing extzlnsio evi¬ 
dence could not complain of its ad¬ 
mission. 

Colo.—Brown v. Kirk, 267 P.2d 104.5, 
127 Colo. 468. 

Parol testimony as to Intent of 
testatrix 

Tex—Schwarte v. Bunting, 210 S.W. 
2d 665, error refused no reversible 
error. 

Testimony read to jury 

Appellant cannot base his appeal 
on admission of testimony which was 
read to Jury by his own counsel. 
Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 96, 120 C.A 2d 
685. 

Bo restriction as to purpose 

Where testimony was elicited by 
appellant from his own witness, 
without restriction as to its purpose, 
appellant could not complain of such 
testimony on appeal. 

Tex.—City of Sweetwater v. Mc- 
Entyre, 232 S.W.2d 434, error re¬ 
fused no reversible error. 

Betters introduced by appellant 

(1) Appellant cannot complain of 
letters offered in evidence by him¬ 
self. 

Ala.—Sovereign Camp, W. O. W., v. 
Graham, 107 So. 98, 214 Ala. 239. 

(2) Where the court excluded the 
portion of a letter referring to a mat¬ 
ter having no connection with the 
case and calculated to prejudice the 
Jury, but it was subsequently permit¬ 
ted to be read to the jury on appel¬ 
lant’s motion, appellant cannot com¬ 
plain of its admission. 

Ky.—Doom v. Vinson, 244 S.W. 894, 
196 Ky. 449. 

BsposltlOB 

Pedestrian who was allegedly 
struck by defendant’s automobile 
and who Introduced defendant’s dep¬ 
osition could not have appellate court 
disregard deposition containing sole 
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as by cross-examination of his adversaiys I low;’< nor can an error help a party on appeal if 
witnesses in the trial of the cause in the court be- * 


evidence with respect to location of 
defendant's automobile. 

Mo.—Raw V. Maddox* 98 S.W.Sd 282* 
230 Mo.App. 616. 

Hospital record 

(1) Aithough hospital record, of¬ 
fered in evidence by defendant, was 
inadmissible for failure to comply 
with statute, plaintiff could not ob¬ 
ject to part of the record he read 
to the Jury. 

Mo.—Conser v. Atchison, T. & S. F. 
Ry. Co., 266 S.W.2d 687, certiorari 
denied 75 S.Ct. 46. 848 U.S. 828, 
99 UEd. 653. 

(2) Where entire hospital record, 
excluding only hearsay statements, 
was admitted and marked in evi¬ 
dence on offer of plaintiff, he could 
not complain that portions of rec¬ 
ord which were not records of hear¬ 
say statements were not excluded. 
NY.—Miller v. City of New York, 

146 N Y.S.2d 295. 286 App.Div. 1033. 

35. Ariz—Wadin v. Czuczka, 146 P. 
491. 16 Ariz. 371. 

Colo—Snapp v. Manning, 236 P 131, 
77 Colo. 268—^Ward v. Teller Reser¬ 
voir & Irrigation Co., 163 P. 219, 
60 Colo. 47. 

Fla—Sttphens v. Keen, 67 So. 226, 
68 Fla 658. 

Oa—Dixon v. Sol Loeb Co., 120 SE 
31, 31 GaApp 166. 

Ill —Koontz V. Public Service Co. of 
Northern Ill., 66 N E 2d 490, 328 
Ill.App. 687—Bryant v. Illinois 
Cent R Co. 262 Ill.App. 428. 

Ind.—Buckeye Window Glass Co. v. 
Stewart-Carey Glass Co., 110 N.E, 
710, 60 Ind App. 302. 

Iowa —Glatstein v. Grund, 61 N.W. 
2d 162, 243 Iowa 541, 86 A L..R 2d 
631. 

Md —Eastern Shore Brokerage & 
Commission Co. v. Messenger, 122 
A. 18, 143 Md. 221. 

Mass.—Martineau v. Foley, 120 N.E. 

446, 231 Mass 220, 1 A.L R. 1145, 
Minn.—Wlllet v. Great Northern Ry. 

Co., 191 N.W. 260, 154 Minn. 10 
Mo.—Robb V. Bartels, App., 263 S. 
W. 1013—Clark v. Kansas City 
Light & Power Co., App, 223 S. 
W. 984 

N.J.—Meyer Bros. Hay & Grain Co. 

V. National Malting Co., 11 A.2d 
840, 124 NJ.Law 321. 

Schoenfelder v. Pope, 168 A. 828, 
10 N.J.Misc. 247. 

Okl.—Midland Savings & Loan Co. v. 
Cheves, 168 P. 362, 59 Okl. 86— 
Dudley v. Meggs, 153 P. 1121* 54 
Okl. 66. 

Tex—National Life & Accident Ins. 
Co. v. Sanchez, Civ.App., 281 S. 

W. 891—Lott V. Farmers' State 
Bank of Clarendon. Clv.App., 254 

S. W. 1024—Parmer v. Crowley, 
Civ.App., 239 S.W. 1017—Kubena 

T. Mlkulascik, Civ.App.* 228 S.W. 
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1105—Bell v. First Nat. Bank* Civ. 
App., 226 8.W. 1107—Houston Oil 
Co. of Texas v. Brown* Civ.App.* 
202 S.W. 102* certiorari denied 40 
S.Ct. 9, 260 U.S. 659, 68 L.Ed. 
1194—Southern Traction Co. v. El¬ 
lis* Civ.App.. 198 S.W. 983* dis¬ 
missed for want of Jurisdiction— 
Texas & P. Ry. Co. v. McMillen, 
C1V.APP., 183 S.W. 773. 

Va.—Whitten v. McClelland, 120 S.B. 
146, 137 Va. 726—Norfolk & W. Ry. 
Co. V. Simmons* 103 S.E. 609, 127 
Va. 419. 

Wash.—Gardner v. Spalt, 149 P. 647* 
86 Wash. 146. 

Objection deemed waived 

Where appellants elicited ques¬ 
tioned evidence and did not move 
to have it stricken, objection to such 
evidence would be deemed waived. 
Cal.—In re Doran's Estate, 292 P.2d 
655, 138 C.A.2d 641. 

A party obtaining responsive an. 
swer to question asked by himself 
waives objection thereto. 

N.H.—Dlmarco v. Smith, 9 A.2d 612, 
90 N.H. 378. 

Conversation brought ont by both 
parties 

Where defendant elicited from his 
own witness on direct examination 
the same conversation as to acci¬ 
dent which had been previously 
brought out during plaintiff's case in 
chief, defendant, having voluntarily 
adduced such evidence, was preclud¬ 
ed from urging it as error on appeal. 
Ill.—Oran v. Kraft-Phenix Cheese 
Corp.* 68 N.E2d 731, 324 IlLApp. 
463. 

Best svidenos 

(1) In order for a party to avail 
himself of the best evidence rule, he 
must protect Infringement thereof 
by proper objection, and cannot com¬ 
plain of testimony as to the contents 
of Judicial records that he has 
brought out by his own inquiries. 
N.D.—Whittier v. Leifert, 9 N.W.2d 

402, 72 N.D. 628. 

(2) Admission of testimony about 
certain facts contained in a signed 
report of appraisers over objection 
that testimony was not best evi¬ 
dence was harmless, where much 
testimony concerning report was 
originally elicited by counsel making 
objection. 

Ark—Hollmon v. Rico* 186 S.W.2d 
927, 208 Ark. 279. 

36. Ala.—Rosenbush Feed Co. v. 
Garrison, 37 So.2d 106, 261 Ala. 
246—National Union Fire Ins Co. 
V. O'Rear, 80 So. 167* 16 Ala.App. 
693. 

Ariz.—Maryland Casualty Co. v. 

Sweek, 236 P. 720, 28 Ariz. 258. 
Ark.—Chapman & Dewey Lumber Co. 
V. Andrews. 91 S.W.2d 1026* 192 
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Ark. 291 —^Dunn v. Turner Hard¬ 
ware Co.* 12 S.W.2d 13* 178 Ark. 
486. 

Cal.—Bergman v. Bierman, 292 P.2d 
623* 188 C.A.2d 692—Tupper v. Lit¬ 
tle, 260 P. 608* 86 C.A. 179. 

Colo.—Sharoff v. laclno, 231 P.2d 959, 
123 Colo. 456—Thomas v. Seloom, 
250 P. 381, 80 Colo. 189. 

Fla.—Equitable Life Assur. Soc. of 

U. S. V. Grubbs, 158 So. 879, 118 
Fla. 210. 

Qa.—Lee v. Holman, 193 S E. 68, 184 
Ga. 694. 

Smith V. W. F. Eider Lumber 
Co., 123 S.E. 924, 32 Ga.App. 537. 
Idaho.—Neff v. Hysen, 244 P.2d 146, 
72 Idaho 470. 

Ill.—Forest Preserve Dist. of Cook 
County V. Collins, 181 N.E. 345, 348 
Ill. 477. 

Dorette v. Angellotti, 106 N.E.2d 
388, 347 Ill.App. 181—Koontz v. 
Public Service Co. of Northern Ill.* 
66 N.E.2d 490* 328 Ill.App. 687— 
Kelley v. Call, 67 N.B.2d 601, 824 
Ill.App. 143—Parish Bank & Trust 
Co. v. Wonnerholm Bros., 39 N.E. 
2d 383, 313 Ill.App. 121—Ingle v. 
Maloney, 234 Ill.App. 151—Boggs 
v. Iowa Cent. Ry. Co., 187 Ill.App. 
621. 

Ind.—Johnson v. Wilson, 6 N.E.2d 
533, 211 Ind. 51. 

Iowa.—Staley v. Fazel Bros. Co., 76 
N.W.2d 263—Glatstein v. Grund, 61 
N.W 2d 162, 243 Iowa 641, 36 A.L. 
R 2d 631—Webster City Sav. Bank 

V. Massachusetts Bonding & Insur¬ 
ance Co., 212 N.W. 545, 203 Iowa 
1264—Steen v. Steen, 151 N.W. 115* 
169 Iowa 264. 

Ky.—Hensley v. Lewis, 128 S.W.2d 
917, 278 Ky. 610. 123 A L.R. 637— 
Shelton Taxi Co. v. Dowling, 51 S. 

W. 2d 468, 244 Ky 817—De Borde 
v. Moore, 277 S.W. 461, 211 Ky. 
396—Commonwealth v. Bollinger. 
249 S.W. 786, 198 Ky. 646—Royal 
Adjustment Co. v. Union Nat. 
Bank, 237 S.W. 409, 193 Ky. 704 
—Rakestraw v. Sebree Deposit 
Bank, 226 S W. 606. 189 Ky. 668— 
Tackitt V. Newsom, 216 S.W. 376, 
186 Ky. 188—Home Ins. Co. of 
New York v. Crowder, 176 S.W. 
344, 164 Ky. 792. 

Mass.—DIangolo v. United Markets, 
64 N.E.2d 619, 319 Mass. 143. 
Miss—Winn v Haliday, 69 So. 685, 
109 Miss. 691. 

Mo.—LeGrand v. U-Drive-It Co., 247 
S.W.2d 706—Ambruster v. Levitt 
Realty & Investment Co., 107 S.W. 
2d 74, 341 Mo 364—Bennctte v. 
Hader, 87 S.W.2d 413, 837 Mo. 977 
—Marlow v. Nafziger Baking Co., 
63 SW.2d 115, 333 Mo. 790—Har¬ 
rell V. Harrell, 223 S.W. 919, 284 
Mo. 218. 

Thompson v. Arthur L. Hardin 
Associates, App., 219 S.W.2d 860— 
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Baumhoer v. MctiauEhlln. App., 206 
S.W.2d 274—Choplin v. Francis, 
App., 181 S.W.2d 222—Carroll v. 
Missouri Power & Light Co., 96 
S.W.2d 1074, 281 Mo.App. 266— 
Kieth V. American Car & Foundry 
Co., App., 9 S.W.2d 644—Raleigh 

V. Raleigh. App., 6 S.W.2d 689— 
Andrews v. Parker, App., 259 S.W. 
807—Cox V. McKinney, 268 S.W. 
446, 212 Mo.App. 622—O'Connor v. 
Columbian Nat. Life Ins. Co., 282 
S.W. 218, 208 Mo.App. 46. 

N.Y.—^Honsberger v. Wilmot, 98 N.Y. 
S.2d 762, 276 App.Dlv. 884—Engel- 
man v. Neufeld, 48 N.Y.S.2d 110, 
267 App.Dlv. 991. 

Levy V. Cascades Operating 
Corp., 27 N.Y.S.2d 268, 176 Mlsc. 
373, reversed on other grounds 32 
N.Y.S.2d 841, 268 App.Dlv. 882, re¬ 
versed on other grounds 46 N.E. 
2d 848, 289 N.Y. 714. 

Okl.—Plains Petroleum Corp. v. 
Hatcher, 67 P.2d 699. 177 Okl. 22 
—Oklahoma City v. Stewart, 8 P.2d 
80. 165 Okl. 87. 

Or.—Compton v. Perkins, 24 P.2d 
670, 144 Or. 346. 

Pa.—Whitekettle v. New York tJn- 
derwriters’ Ins. Co., 143 A. 129, 293 
Pa. 386. 

Sheak v. New York Life Ins. Co., 
42 A.2d 192, 167 Pa.Super. 210. 

R. I.—Perry v. McGucklan, 121 A. 431, 
46 R.I. 259. 

S. C.—Cleckley v. Atlantic Coast Line 

R. Co.. 90 S.E. 82, 106 S.C. 423— 
Smith V. Union-Buffalo Mills Co., 
84 S.E. 422, 100 S.C. 116. 

Tenn.—Pickard v. Berryman, 142 S. 

W. 2d 764, 24 Tenn App. 263. 

Tex.—Missourl-Kansas-Texas R. Co. 
of Tex. V. Waddles, Civ.App., 203 

S. W.2d 860—Garza v. De Leon, Civ. 

App., 193 S.W.2d 844—Stanley v. 
Stanley, Civ.App., 139 S.W,2d 876 
—Texas Cotton Co-op. Ass’n v. 
Pollock, Civ.App., 62 S,W.2d 300— 
Holt V. Ford, Civ.App., 34 S.W.2d 
1110—O’Connor v. Spears. Civ. 
App, 13 S.W.2d 419—City of 

Brownsville v. Crixell, Civ.App., 276 
S.W. 430—Mynatt v. Howard, Civ. 
App., 273 S.W. 276—Fort Worth 
& D. C. Ry. Co. v. Stovall, Civ. 
App., 272 S.W. 694, certiorari de¬ 
nied 46 S.Ct 366, 270 U.S. 661, 70 
L.Ed. 786—Forrest v. Hull, Civ. 
App., 267 S.W. 808—^Lancaster v. 
Faskln, Civ.App., 248 S.W. 764— 
Campbell v. Campbell, Civ.App., 
216 S.W. 184, error refused—Mem¬ 
phis Cotton Oil Co. v. Goode, Civ. 
App., 171 S.W. 284—Southwestern 
Ceuiualty Ins. Co. v. Helsterman, 
Civ.App.. 167 S.W. 1096. 

Va.—Henry Myers & Co. v. Lewis, 
92 S.E. 988, 121 Va. 50. 

Wash.—Reynolds v. Donoho, 236 P.2d 
552, 89 WaBh.2d 461. 

W.Va.—Browning v. Hoffman, 111 S. 

B. 492, 90 W.Va. 668. 

Wis.—Koepke v. Miller. 6 N.W,2d 
670, 241 Wis. 601. 

4 C.J. p 703 note 76. 


Mantleal dhJsetiOBAhls tsstlmoBF 

If defendant’s counsel, in cross-ex¬ 
amination, brings Into the record 
identical objectionable testimony, he 
cannot afterwards complain of tes¬ 
timony introduced by plaintiff. 

Ohio.—^A. Macaluso Fruit Co. v. Com¬ 
mercial Motor Freight, App., 67 N. 
E.2d 692. 

Defendant’s war record 

Pa.—Contractors Lumber & Supply 
Co. V. Quinette, 126 A.2d 442, 886 
Pa. 617. 

OoBolnsions 

Defendant could not complain re¬ 
garding conclusions of witnesses 
brought out by his cross-examina¬ 
tion. 

Mo.—^Kierns v. Gibson, App., 289 S. 
W. 368. 

Mont.—To same effect In re Silver’s 
Estate, 38 P.2d 277, 98 Mont. 141. 
Expert testimony 

In a condemnation proceeding, the 
condemnor could not complain that 
the owner’s experts in reaching their 
conclusions as to the depreciation in 
the market value of property dam¬ 
aged allocated specific values to sepa¬ 
rate items, where they did so only 
when led into it upon cross-examina¬ 
tion by the condemnor. 

Pa.—Regina v. Monroe County, 179 
A. 36, 319 Pa. 267. 

Medical testimony 

In action for personal injuries, 
defendant could not complain that 
medical testimony was very specula¬ 
tive and conjectural, where testimo¬ 
ny was brought about through his 
own cross-examination. 

Ill.—Campbell v. City of Marseilles, 
124 N.E.2d 677, 6 Ill.App.2d 46. 
Hearsay 

(1) Plaintiff in error cannot com¬ 
plain of admission of hearsay evi¬ 
dence, where it was brought out by 
him In cross-examination. 

Cal.—In re Ingram's Estate, 279 P. 
208, 99 C.A. 660. 

Colo.—Sharoff v. lacino, 231 P.2d 
969, 123 Colo. 456—Thomas v. Se- 
loom, 260 P. 381, 80 Colo 189. 

Kan.—Fauser v. Jordan, 103 P.2d 862, 
162 Kan. 407. 

Md.—Lockerman v. Eastern Shore 
Trust Co., 126 A. 140, 146 Md. 830. 
N.J.—^Zakutynski v. Livese, 141 A. 
667, 6 N.J.Misc. 448, affirmed 144 
A. 921, 105 N.J.Law 499—Hagens 
V. West Englewood Lumber Co., 
138 A. 619, 5 N.J.Misc. 826. 

(2) But that a party, objecting to 
testimony as hearsay, brings out 
testimony to the same effect on cross- 
examining a witness has been held 
not to waive the error. 

Tex.—Jurado v. Holmes, Civ. App., 
200 S.W. 859. 

New matter 

Defendants, having brought forth 
evidence in colloquy with plaintiff 
witness on a matter not touched up¬ 
on in his direct examination, are in 
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no position to complain because the 
trial court refused to strike it out, 
Mont.—Schumacher v. Murray Hos¬ 
pital, 193 P. 397, 58 Mont. 447. 
OoadUig the witness 
Where a witness was goaded, on 
cross-examination by appellants, in¬ 
to making answers objected to, 
which the trial court directed the 
jury to disregard, assignment com¬ 
plaining of refusal to strike out such 
answers will be overruled. 

Tex.—International & G. N. R. Co. v. 

McAda, Clv.App.. 266 S.W. 722. 
Invading provlnoe of jury 

Defendant could not complain that 
plaintiff’s doctor was allowed to 
usurp the function of the jury by 
merely giving his opinion as to the 
cause of plaintiff’s illness, where ob¬ 
jectionable testimony was elicited by 
defendant’s cross-examination, and 
no objection was made to the an¬ 
swer, nor motion made to strike it 
out. 

Mo.—Kelly v. Kansas City Building 
& Loan Ass’n, App, 86 S.W 2d 

976. 

OrosB-examlasr requiring reiteration 
of objectionable testimony 

Where evidence of declarations of 
agents concerning their authority 
was admitted without objection, and 
no exception was taken until much 
of it had been introduced, and on 
cross-examination of the witnesses 
appellant required a reiteration of 
the agents’ statements in detail, it 
could not complain of the testimony. 
Ky.—Seaboard Oil Co v. Huntsman, 
245 S.W. 860, 196 Ky. 758. 
Bsoross-examinatlou 

Testimony concerning fires by lo¬ 
comotive sparks two years before 
fire sued for, elicited on rccross-ex- 
amination by railroad's counsel, was 
held not prejudicial error. 

Ky.—Louisville & N. R. Co. v. Rains, 
18 S.W.2d 954, 230 Ky. 132. 

Error not invited 

Error in the admission of testi¬ 
mony that plaintiffs had purchased 
coal for delivery to defendant at a 
price exceeding that which defendant 
claimed to be proper was held not 
invited by cross-examination by de¬ 
fendant’s counsel drawing out the 
fact that plaintiffs had sold coal to 
others than defendant, and had pur¬ 
chased coal elsewhere for delivery to 
defendant. 

Ark.—Davison v. Harris, 266 S.W. 
67, 166 Ark. 618. 

Waivsr not shown 

In an action for damages from 
an automobile collision, permitting 
cross-examination of defendant to 
show that he carried Indemnity in¬ 
surance, and that he stated that 
’’there would be no hard feelings, to 
bring the suit, as it was up to” his 
insurance company, was held preju¬ 
dicial error, nor was the error cured 
or waived by permitting defendant 
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he was the sponsor of the crror.^®*® be permitted to assign as error the admission, in- 

A party who introduces or invites improper evi- eluding the subsequent admission, of the same,37 or 
dence, such as that which is incompetent, will not similar.^S evidence, or evidence in rebuttal or an- 


to elicit similar testimony as to In¬ 
surance carried by plaintiff. 

S.C.—Duke V. Parker, 118 S.B. 802, 
126 S.C. 442. 

36.5 Mo.—Davis v. Kansas City Pub¬ 
lic Service Co., 233 S.W.2d 669, 361 
Mo. 168. 

37. Ala.—Ex parte Mutual Life Ins. 
Co. of New York, 149 So. 876, 227 
Ala. 276. 

Cooper & Sons Motor Co. v. Klep- 
slgr, 135 So. 427, 24 Ala.App. 297, 
reversed on other grounds 135 So. 
430, 223 Ala. 2, and certiorari de¬ 
nied 135 So. 431. 223 Ala. 252. 

Ark.—Oorpas Juris Soounduiu quoted 
la Eaves v Lamb, 193 S.W.2d 328, 
330, 209 Ark. 987 

Ky—Louisville & N. H. Co. v. Louis¬ 
ville Provision Co., 279 S.W. 1100, 
212 Ky. 709. 

Mich.—Corlett-Stone Lumber Co. v. 
Parker, 203 N.W. 122, 230 Mich. 
537. 

Mo.—Schleappe v. Terminal R. R. 
As.s’n of St. Louis, 98 S.W 2d 616, 
339 Mo. 662. 

Okl.—St. Louis-San Francisco Ry 
Co V. King, 278 P 2d 846. 

Pa—Blue Star Nav. Co. v. Emmons 
Coal Mining Corporation, 120 A. 
459, 276 Pa 353. 

McCauley v. Woolen Co., 26 Pa. 
Dist 1103 

Tex—Price v. Humble Oil & Refin¬ 
ing Co, CivApp, 152 SW.2d 804, 
error refused—Krlder v. Hempft- 
ling, ClvApp, 137 S,W.2d 83— 
Texas Rural Communities v. 
Avery, Civ App., 113 S.W.2d 697, er¬ 
ror dismissed—First Nat. Bank v. 
Chisholm, CivApp, 71 SW.2d 946 
—Brigg.s-Weaver Machinery Co. v 
Pratt, CivApp, 184 S.W. 732, er¬ 
ror refused. 

4 C.J. p 704 note 77. 

Admissibility of evidence under 
pleadings see supra 9 1506 b. 
Fractloally same evidence 
Ill.—Powell V. Weld. 101 N.E.2d 681, 
410 Ill. 198. 

Substantially same evidence 

Ala.—Harrison v. Mobile Light & 
Railroad Co., 171 So. 742, 233 Ala. 
393. 

Agreement originally offered by ob- 
Jectant 

Insurer, on appeal from adverse 
judgment, cannot complain of intro¬ 
duction of agreement appointing ap¬ 
praisers and reports originally offer¬ 
ed by it 

Tex.—Commercial Standard Ins. Co. 
V. E. P. McKnight Chevrolet Co., 
Clv.App., 43 S.W.2d 636. 

Oensus reports 

Appellants offering census reports 
in evidence cannot complain of er¬ 


ror in admitting such reports offered 
by appellees. 

Ill.—Bogart v. Brazee, 162 N.B. 877, 
331 Ill. 160. 

Becitals in surveyor’s field notes 

Appellant cannot complain that re¬ 
citals in a surveyor’s field notes 
were erroneously admitted, where he 
read such field notes in evidence, 
and did not object to the testimony 
when it was offered. 

Tex.—Houston Oil Co. of Texas v. 
Miller, Civ.App., 196 S.W. 189, er¬ 
ror refused. 

Fart of title abstract 

Where an abstract of title in its 
entirety was Introduced in evidence 
by a party in trespass to try title, 
he cannot complain of the introduc¬ 
tion of a part thereof by the other 
party. 

Tex.—Fretwell v. Pollard, Clv.App , 
200 S.W. 183, dismissed for want 
of Jurisdiction. 

Party procuring witness to read in- 
strument 

A party who procures a witness to 
read in evidence the contents of a 
written instrument cannot complain 
of the subsequent admission in evi¬ 
dence of the identical instrument. 
Neb —Edbrooke v. First Nat. Bank, 
193 N.W. 168, 110 Neb. 134. 

Witness as defendant’s agent 

Error, if any, in permitting wit¬ 
ness to testify that he was defend¬ 
ant’s agent was held harmless, where 
defendant himself testified that wit¬ 
ness was his agent. 

Ind —Swarthout v. McDonald Mort¬ 
gage & Realty Co., 199 N.E. 467, 102 
Ind App. 298. 

When rule does not apply 

The rule that a party introducing 
Irrelevant testimony may not as¬ 
sign error on the admission of evi¬ 
dence from the adverse party to the 
same matter does not apply, where 
the irrelevant testimony introduced 
by the complaining party has been 
subsequently excluded and the jury 
instructed to disregard it. 

Ga.—Fresh v. Weinberg, 107 S.E 
361, 27 Ga.App. 91. 

38. Ala.—Bradford v. Birmingham 
Electric Co., 149 So. 729, 227 Ala. 
285—Ward v. Lane, 66 So. 499, 189 
Ala. 340. 

Ark.—Corpus Juris Beoundum quoted 

In Eaves v. Lamb, 193 S.W.2d 328, 
330, 209 Ark. 987—Bankers’ Fire 
Ins. Co V. Williams, 6 S.W.2d 916, 
176 Ark. 1188. 

Cal.—Best’s Estate, In re, 204 P.2d 
43, 90 C.A 2d 803. 

Ill.—Heine v. Degen, 199 N.E. 832, 
362 111. 367—Supolski v. Ferguson 
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& Lange Foundry Co., Ill N.E. 644, 
272 111. 82. 

Leif V. Fleming, 62 N.E.2d 606, 
321 Ill.App. 297. 

Ky.—^United Ben. Life Ins. Co. v. 
Schott, 177 S.W.2d 681, 296 Ky. 789, 
160 A.L.R. 1369. 

La.—Finley v. Louisiana Central 
Lumber Co., 16 So.2d 839, 204 La. 
1058. 

Mo.—Clark v. Powell, 176 S.W. 2d 
842, 361 Mo. 1121—Hafner Mfg. Co. 
V. City of St. Louis, 172 S.W. 28, 
262 Mo. 621. 

McCall V. City of Butler, App., 
286 S.W. 1018—Reed v. Koch, 282 
S.W. 616, 220 Mo.App. 176—Hart 
V. Brown, App., 216 S.W. 552— 
Akeman v. Wabash Ry. Co., App., 
201 S.W. 690. 

Mont.—DeVore v. Mutual Life Ins. 
Co. of New York, 64 P.2d 1071, 103 
Mont. 699. 

Neb.—Allen v. Massachusetts Mut. 
Life Ins. Co.. 30 N.W.2d 885, 149 
Neb. 233—George A. Hoagland & 
Co. V. Scottish Union & National 
Ins. Co. of Edinburgh, 267 N.W. 
242, 131 Neb 112. 

N.J.—Terminal Const. Corp, v. Ber¬ 
gen County Hackensack River San¬ 
itary Sewer Dist. Authority, 113 A. 
2d 787, 18 N.J. 294. 

Bahrey v. Ponlatishln, 112 A. 
481, 96 N J.Law 128. 

N.C.—Jenkins v. Sullivan, Long & 
Hagerty, 87 S.E. 47, 170 N.C. 269. 

Okl.—Pate v. Specht, 63 P.2d 239, 175 
Okl. 318. 

S.C—Squires v. Henderson, 36 S.E. 
2d 738, 208 S.C. 58—Brazeale v 
Piedmont Mfg. Co., 193 S.E. 39, 184 
S.C. 471. 

Tex,—Lubbock Bus Co. v. Pearson, 
Civ App., 277 S.W.2d 186, error re¬ 
fused no reversible error—Hopper 
V. Hopper, CivApp., 270 S.W.2d 
266, error dismissed—City State 
Bank in Wellington v. National 
Bank of Commerce of Altus, Okl., 
Civ.App., 261 S.W.2d 749, error re¬ 
fused no reversible error—Texas 
Cities Gas Co. v. Gomez, Civ.App., 
160 S.W.2d 74, error refused—Price 
V. Humble Oil & Refining Co., Civ. 
App., 152 S.W.2d 804, error refused 
—Krlder v. Hcmpftllng, Clv.App., 
137 S.W.2d 83—Western Union Tel¬ 
egraph Co. V. Hicks, Civ.App., 47 
SW.2d 466—Missouri Pac. R. Co. 
V. Steen, Civ App., 288 S.W. 632, 
certiorari denied 47 S.Ct. 766, 274 
U.S. 763, 71 L.Ed. 1333—National 
Ry. of Mexico v. Ligarde, Clv.App., 
172 S.W. 1140—Funk v. House, Civ. 
App., 168 S W. 481. 

Va—Swersky v. Higgins, 76 S.E.2d 
200, 194 Va. 983. 
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swer,*^ or in explanation,^® offered 

Wla.—BuBchman v. Olaon, 80 N.W. 

2d 252, 251 Wis. 635. 

4 C.J. p 704 note 78. 

Mearsay taatliiioiiy 
Tex —Hooper v. Courtney, Civ App., 
256 S.W.2d 462. 
xavmaloa of protlaoa of jiU7 
Iowa.—Eller v. Paul Hevere Life Ins. 

Co., 291 N.W. 866, 228 Iowa 1247. 
Tex.—Panhandle & S. P. Ry. Co. v. 
Montgomery, Clv.App., 140 S.W.2d 
241. 

Parol proof of ooBta&ta of daad 

N.C.—Pugh V. Pugh, 85 S.B.2d 630. 
226 N.C. 655. 

Fhotographa 

Ill—Goodrich v. Sprague. 26 N.E.2d 
884, 804 lll.App. 556, reversed on 
other grounds 82 N.E.2d 897, 376 
Ill. 80. 

Aaothtr tetter ooatalnlng same deo- 
larattoiia 

In an action for breach of contract 
for the sale of timber, where plain¬ 
tiff, the purchaser, introduced sev¬ 
eral letters passing between himself 
and the alleged seller, one of which 
contained numerous self-serving dec¬ 
larations made by the seller, the pur¬ 
chaser cannot complain of the sub¬ 
sequent admission of another letter 
written by the seller containing the 
same self-serving declarations. 

Tex.—^McMahon v. Gunter, Civ App., 
219 S.W. 284 

Party opealag the door for the ad¬ 
mission of testimony as to the mean¬ 
ing of a contract by Introducing sim¬ 
ilar testimony, and not objecting to 
its admission, may not thereafter 
complain of its receipt and consid¬ 
eration by the jury. 

Ill.—Lathrop-Paulson Co. v. Perksen, 
229 lll.App. 400. 

Mich—Donclly v. William R. John¬ 
son Mfg. Co., 198 N.W. 894, 227 
Mich. 376. 

Tenn.—Patton, Admr. v. Beech, 2 
Tenn.App. 437. 

Whsra ths oharaotsr of tha svl- 
dsnos oomplainsd of was first sllolted 
by appellant, he could not complain. 
Mo.—Terry v. Woodmen Accident Co., 
84 S.W.2d 163, 225 Mo.App. 1228. 
better from parson not witnass 
However, it has been held that the 
evidence of a person not a party to 
the action and not sworn as a wit¬ 
ness cannot be presented, over prop¬ 
er objection, merely by a letter writ¬ 
ten to an interested party or a wit¬ 
ness, even though the other party 
has previously introduced incompe¬ 
tent evidence of a similar nature. 

Okl.—Cosden Oil & Gas Co. v. Moss, 
61 P.2d 668, 177 Okl. 603. 

39. Ala.—Royal Ins. Co. v. Robert¬ 
son, 6 So.2d 880, 242 Ala. 460—^E. 
E. Yarbrough Turpentine Co. v. 
Taylor, 78 So. 812, 201 Ala. 434— 
Gibson v. Gaines, 73 So. 929, 198 


by his adversary, | or evidence on 

Ala. 688—Windham v. Hydrick, 72 
So. 403, 197 Ala. 126. 

Ark.—Oorpns Juris Bsoiiadiim guotsd 
ia Eaves v. Lamb, 193 S.W.2d 828, 
830, 209 Ark. 987—^National Life A 
Accident Ins. Co. v. Langford, 186 
S.W. 266, 123 Ark. 619. 

Cal.—Textile v. Coleman, 265 P.2d 
671, 122 C.A.2d 766. 

Colo.—Clark v. Giacomini. 277 P. 306, 
85 Colo. 630—Jasper v. Bicknell, 
162 P. 144. 62 Colo. 318. 

Ky.—^Louisville & N. R. Co. v. Foster, 
18 S.W.2d 983, 230 Ky. 167. 

Mich.—Deyo v. Detroit Creamery Co„ 
241 N.W. 244. 267 Mich. 77. 

Minn.—^Whitney v. Kaliske, 164 N.W. 

1100, 131 Minn. 261. 

Mo.—Orr v. Shell Oil Co., 177 S.W. 
2d 608, 352 Mo. 288. 

Llntz v. Atlanta Life Ins. Co.. 49 
S.W.2d 676, 226 Mo.App. 1087— 
Carpenter v. Kansas City South¬ 
ern Ry. Co.. 176 S.W. 234, 189 Mo. 
App, 164—Robertson v Western 
Union Telegraph Co., 172 S.W. 60, 
186 Mo.App. 281. 

N.Y.—Carpenter v. Sears, 221 N.Y. j 
S. 747, 129 Misc. 674. 

Or —Hamilton v. Hamilton Mammoth i 
Mines, 223 P. 926, 110 Or 646— i 
Cole v. Johnson, 206 P. 282, 103 
Or. 319. i 

Pa.—Snyder v. Pennsylvania R. Co., 
100 A.2d 466, 375 Pa 313 
Tex.—Price v. Humble Oil & Refin¬ 
ing Co, Clv.App.. 162 S.W.2d 804, 
error refused—Stokes v. Commerce 
Realty Co. of San Antonio, Civ. 
App., 26 S.W.2d 186—In re Ra¬ 
mon’s Estate. Clv.App., 20 S.W.2d 
361, reversed on other grounds. 
Com.App., 35 SW.2d 699, modified 
in other respects, Com.App., 42 S. 
W.2d 1010. 

Va,—Knight v. Moore. 18 S.E 2d 266, 
179 Va. 139. 

4 C.J. p 704 note 79. 

Testimony without issues 

<1) Where defendants introduced 
testimony that was without the is¬ 
sues, error in admitting rebuttal evi¬ 
dence was Invited by defendants 
and they could not complain there¬ 
of. 

Ind.—Moorman Mfg. Co, v. Barker, 
40 N.E.2d 848. 110 Ind.App, 648. 

(2) Evidence admissible under 
pleadings generally see supra S 1605 
b. 

Cause of osplosioa 
Where a gas company’s witness, 
had testified that sewer gas had 
caused several explosions, the com¬ 
pany could not complain of testi¬ 
mony that natural gas had caused 
many explosions. 

Mo,—James v. Bailey Reynolds 
Chandelier Co.. 30 S.W.2d 118, 325 
Mo. 1064. 

Ooadltiou of stairway lightiug 
An injured theater patron, having 
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the same proposition or facts.***'* 

Introduced evidence that prior to the 
accident the stairway lighting was 
poor, could not complain because the 
theater operators Introduced evidence 
that prior to the accident the light¬ 
ing was good. 

Tex.—Stokes v. Commerce Realty 
Co. of San Antonio, Clv.App., 26 S. 
W.2d 186. 

Msmlisrsliip iu family 

Defendants alleging that H was a 
member of family in proceeding to 
determine heirship cannot object on 
appeal to his declarations denying 
such status. 

Mont.—^Welch v. All Persons, etc.. 

278 P. 110, 85 Mont. 114. 

Bpsed of train at crossing 

Where a railroad offered testimony 
that it was customary to slow down 
and give the appropriate signal as a 
train approached a crossing, it wub 
estopped to deny the materiality of 
testimony in rebuttal that it was 
customary for trains to run at an 
excessive speed and without giving 
any signal as they approached th(‘ 
crossing, even though such testimo¬ 
ny was inadmissible. 

Colo.—Colorado & S. Ry. Co. v. West¬ 
ern Light & Power Co., 214 P 30, 
73 Colo. 107. 

40, Ark.—Corpus Juris Secundum 

quoted iu Eaves v. Lamb, 193 S W. 
2d 328, 330, 209 Ark 987. 

Ind.—Lyon v. iEtna Life Ins Co., 41 
NE.2d 186, 112 Ind.App 573. 

Mo.—Massman v. Muehlebach, 95 
W.2d 808, 231 Mo.App 72. 

N.Y.—Honsberger v, Wilmot, 93 N.Y. 

S.2d 762, 276 App Div. 884. 

Tex.—International, etc., R. Co. v. 
True, 67 S.W. 977, 23 Tex.Civ.App 
523. 

40.6 III.—Moore v. Schoen, 40 NT: 

2d 662, 313 lll.App 367. 

Miss—Deposit Guaranty Bank & 
Trust Co. v. Nelson, 54 So 2d 476, 
212 Miss. 336. 

Mo.—Kleinschmidt v. Johnson, 183 
S.W.2d 82. 

Scott v. Western Union Tele¬ 
graph Co., App, 109 S.W.2d 912 
Neb.—Pimple v. Archer Ballroom Co., 
36 N.W.2d 680, 160 Neb. 681. 

Okl.—Plains Petroleum Corp. v. 

Hatcher, 67 P.2d 599, 177 Okl. 22. 
S.C.—Edge V. Town of Cayce, 197 S. 

E. 216, 187 S.C. 171, 

Tenn.—Copeland v. Cherry, 95 S.W.2d 
1275, 20 Tenn.App. 122. 

Tex.—Missouri-Kansas-Texas R. Co, 
of Tex. v. Waddles, Clv.App., 203 S. 
W.2d 366—M-K-T Ry. Co. v. Jaf- 
fee Cotton Products Mfg. Co., Civ. 
App., 193 S.W.2d 986, error refused. 

Sffsetivs dats of policy 

Error in admitting evidence em¬ 
bodying legal conclusion as to effec¬ 
tive date of policy was held not re- 
viewable, where objecting party in- 
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In like manner, an error in the admission of evi¬ 
dence is waived where the party aggrieved thereby 
subsequently introduces or elicits the same evi¬ 
dence,^ ^ or elicits the same testimony, or the same 
information, on cross-examination.^^*® 
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One may not complain of the admission of evi¬ 
dence where its admission was due to his own 
fault,as where he objected to the withdrawal of 
the evidence,^® or requested a special charge on 


troduced original policy showing 
same effective date. 

Tex.—Traders & General Ins. Co. v. 
Pool. Civ.App., 106 S.W.2d 492, er¬ 
ror dismissed. 

41 . Ill.—Oran v. Kraft-Phenix 

Cheese Corp.. 68 N.E.2d 731. 324 
Ill.App. 468. 

Pa—Woldow V. Dever. 97 A.2d 777, 
374 Pa. 370. 

Bausher v. Ferraro, Com.Pl., 81 
Berks Co. 289, 63 York Leg.Rec. 
71. 

Va.—Carter v. Pickering, 62 S.E 2d 
856, 191 Va. 801—Powell v. Young, 
144 S.E. 624, 161 Va. 985. 

Tex—Missouri-Kansas-Texas R. Co. 
of Texas v. Bruton, Civ.App., 290 
S.W.2d 282, error refused no re¬ 
versible error—Poole v. State 
Highway Dept., Civ.App., 266 S.W. 
2d 168, error dismissed—George v. 
Hall, Civ.App., 262 S.W. 174—J. li. 
Watkins Co. v. Myers, Civ.App., 
266 S.W. 1002—Avery v Llano 
Cotton Seed Oil Mill Ass’n, Civ. 
App., 196 S W. 351, error refused. 

4 C.J. p 704 note 81. 

Xioses benefit of objection 

A party objecting to offered evi¬ 
dence who thereafter elicits the same 
evidence loses the benefit of the ob¬ 
jection. 

N.C.—Willis V. City of New Bern, 
132 SE. 286, 191 N.C. 607. 

Hearsay 

Tex.—City of Sweetwater v. McEn- 
tyre, Civ.App, 232 S.W 2d 434, er¬ 
ror refused no reversible error. 
41.5 S.C.—Behling v. Rivers. 44 S E. 
2d 618, 211 SC. 2C9—Riddle v. 

George, 187 S E. 624, 181 SC. 360. 
Tex —Colls V. Price’s Creameries, 
Civ.App., 244 S.W.2d 900, error re¬ 
fused no reversible error—Texas 
Cities Gas Co. v. Gomez, Civ.App., 
160 S.W.2d 74, error refused. 
Substantially same testimony 
Tex.—Southern Alkali Corp. v. Dis- 
mukes, Civ.App., 104 SW.2d 186. 
error dismissed. 

Zdsntioal testimony in great detail 

Defendants were not entitled to 
complain of admission of testimony 
over their objection, where Identical 
testimony was brought out in great 
detail on cross-examination of plain¬ 
tiffs* witnesses. 

S.C.—Bowden v. Powell, 10 S.E.2d 8, 
194 S.C. 482. 

Cross-examination as to same mat¬ 
ter 

Admissibility of certain testimony 
would not be considered on appeal 
where objecting party, without res¬ 
ervation of objection, later cross-ex¬ 


amined same witness as to same 
matter to which objection was pre¬ 
viously raised. 

S.C.—Hutto V. American Fire & Cas. 

Ins. Co., 64 S.E.2d 628, 215 S.C. 90. 
Point of error held not waived 
Ill.—Hughes V. Wabash R. Co., 96 N. 
E.2d 736, 842 Ill.App. 169. 

42 . Cal.—Lioeb v. Kimmerle, 9 P.2d 
199, 216 C. 143. 

Ga.—Kansas City Life Ins. Co. v. 
Williams, 9 S.E.2d 680, 62 Ga.App. 
707, 

Pa.—Beaver Trust Co. v. Northwest¬ 
ern Mut. Life Ins. Co., 148 A. 471, 
298 Pa. 322. 

Vt.—Hefflon v. Cashman, 103 A. 1023, 
92 Vt. 323. 

4 C.J. p 705 note 82. 

Assertions of oonnsel in objecting 
Where objectionable matter got in¬ 
to the record through assertions of 
defendant’s counsel in objecting to 
evidence, defendant could not com¬ 
plain thereof on appeal. 

Iowa.—Fisher v. TuUar, 227 N.W. 
580, 209 Iowa 35. 

acntrodnction of secondary evidence 

Colo.—In re Moschetti’s Estate, 269 
P. 516, 82 Colo. 346. 

Ill.—Mitchell v. Louisville & N R. 
Co., 36 N.E.2d 81, 310 Ill.App. 663, 
reversed on other grounds 42 N.E. 
2d 86, 879 111. 522. 

La—Breaux v. Laird, 88 So.2d 33, 
230 La. 221. 

Mo.—Citizens’ State Bank of Atlan¬ 
ta, Kan. V. Ferson, App., 208 S.W. 
136 

NH—Pulsifer v. Walker, 169 A. 426, 
85 NH. 434, 81 A L.R. 1052. 

N.J—Interchemical Corp. v. Uncas 
Printing & Finishing Co., 120 A.2d 
880, 39 N.J.Super. 318. 

4 C.J. p 705 note 82 [a]. 

Stated conclnsion following objec¬ 
tion to details 

In an action by a broker for com¬ 
missions, where defendant objected 
to details of a conversation between 
the broker and the one to whom he 
claimed to have effected a sale, de¬ 
fendant cannot complain that the 
witness was allowed to state a con¬ 
clusion that the broker made the 
sale. 

Ark.—Hinkle v. Lassiter, 218 S.W. 
825, 142 Ark. 223. 

Hatter brought Into case by oonnsel 

(1) It is not open to plaintiff to 
claim that it was error to receive 
evidence of a certain matter, that 
matter having been brought into the 
case by the opening statement of his 
counsel and by his examination of 
witnesses. 


Mich.—Flnner v. Porath, 190 N.W. 
648, 221 Mich. 28. 

(2) Plaintiff, in an automobile ac¬ 
cident case, cannot claim on appeal 
that there was error in admitting 
evidence regarding injuries received 
by defendant, where plaintiff's coun¬ 
sel mentioned these facts in his 
opening statement to the Jury. 

S.D.—Kriens v. McMillan, 173 N.W, 
731, 42 S.D. 286. 

(3) In an action against a rail¬ 
road company for the death of an 
engineer, plaintiff’s error in offering 
a report to federal inspectors in evi¬ 
dence contrary to the act of Febr. 
17, 1911, was held no ground for re¬ 
versal, where defendant in his open¬ 
ing argument said that plaintiff had 
the report and could produce it if 
they desired. 

Wash.—Donaldson v. Great Northern 
Ry. Co., 164 P. 133, 89 Wash. 161, 
affirmed 38 S.Ct. 230, 246 U.S. 121, 
62 LEd. 616. 

(4) Plaintiff in assault and battery 
action could not complain of testimo¬ 
ny with respect to collateral alterca¬ 
tions between plaintiff and third 
persons on other occasions, where 
plaintiffs counsel Injected such mat¬ 
ters into the case. 

Colo—Perch v. Morris, 151 P.2d 187, 
112 Colo. 615. 

43 . Ala.—Gay v. Steverson, 110 So. 
411, 216 Ala. 309. 

Ill.—Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N.E.2d 68, 333 III. 
App 47. 

Minn—Katzenmeyer v. Kuske, 209 
N W. 867, 168 Minn. 93. 

4 C.J. p 706 note 83. 

ZnslBtsaos ttM svldsnos remain in 
rscord 

Where testimony objected to by 
defendants was permitted to remain 
in the record upon defendants’ in¬ 
sistence, they cannot claim on appeal 
that they were prejudiced by the 
original ruling admitting evidence. 
Cal.—Sellers v. Wood Hydraulic 
Hoist A Body Co., 271 P. 1056, 205 
C. 619. 

All or nous of testimony as to mat¬ 
ter 

Defendant insisting that either all 
or none of testimony with respect to 
certain matter be stricken, when 
plaintiff’s counsel suggested that por¬ 
tion thereof be stricken, was held in 
no position to complain of such por¬ 
tion on appeal, where other portions 
were relevant and material. 

Idaho.—Girany v. Oregon Short Lins 
R. Co., 58 P.2d 841, 66 Idaho 740. 
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the facts admitted over his objection,where the 
evidence tended to prove facts admitted by him,^^ 
or related to a fact, subject, or question which he 
himself put in issue or opened up,^® or where he 
himself, by his pleadings and testimony, has laid 
some foundation for receiving the evidence.^®-® The 
principle also applies where the evidence was in¬ 
troduced by his adversary in response to his own 
request or where he has derived,^® or sought to 
derive,^® any advantage from the evidence, or where 
he acquiesced in the ruling of the court admitting 
the evidence,^®-® or offered evidence in denial of the 
evidence in question.® 

A defendant cannot successfully object to the in¬ 
troduction in evidence of the instruments on which 
he relies for his defense.®®-^® If a party gives the 


wrong reasons for the incompetency of evidence, 
and the trial court overrules his objection, he is 
bound on appeal by the reasons given.®®-^® 

An objection to the admission of evidence will 
not be reviewed when appellant is estopped to urge 
error by the state of the pleadings,®® or by the 
theory on which the trial was conducted,®i or by 
the fact that the evidence which he claims to be 
essential to the admissibility of the evidence ob¬ 
jected to was rejected by the court on his objec- 
tion.®i® 

Absence or withdrawal of objection, A party may 
not complain, on appeal, of the admission of evi¬ 
dence over his objection, where other evidence of 
the same tenor or to the same effect is admitted 
without objection.®!-!® An objection to the ad- 


44^ Tex.—^Watson v. Rice, Clv.App., 
166 S.W. 106. 

Allowed laetruotioa inoonsieteat with 
ohjeotloiie 

Defendant was not entitled to al¬ 
lege error in the admission of evi¬ 
dence when it had been allowed an 
instruction inconsistent with the ob¬ 
jections made to the evidence. 

Mo.—Janes v. Levee Diet. No. 2 of 
Dunklin County, App., 183 S.W. 
697. 

45 . Ind.—Chicago, etc., H. Co. v. 
Wolcott. 39 N.E. 451, 141 Ind. 267, 
60 Am.S.R. 320. 

4 C.J. p 705 note 85. 

46 . Ala.—Sunny South Grain Co. v. 
National Feed Co.. 101 So. 642. 20 
Ala.App. 145, certiorari denied Ex 
parte Sunny South Grain Co., 101 
So. 646, 211 Ala. 615. 

Cal.—Textile v. Coleman, 266 P.2d 
671, 122 Cal.App.2d 756. 

Colo.—Guardian Life Ins. Co. of 
America v. Kortz, 125 P.2d 640, 109 
Colo. 331. 

Ill.—Paciorek v. Cummings, 68 N.E. 

2d 742, 324 Ill.App, 589. 

Minn.—Prlebe v. Sette, 267 N.W. 876. 
197 Minn. 453. 

Mo.—Bloch v. Kinder, 93 S.W.2d 932, 
338 Mo. 1099—Stifel v. City of St. 
Louis. 181 S.W. 677. 

Ramsey v. Parks, App., 179 S.W. 
2d 481—Lokey v. Rudy-Patrick 
Seed Co. of Kansas City, App., 286 
S.W. 1028. 

Tex.—Houston E. A W. T. Ry. Co. v. 

Jackson. Com.App., 299 S.W. 885. 

4 C.J. p 705 note 86. 

“A defendant may not predicate 
error on plaintiff’s introduction of 
evidence as to a fact Irrelevant to 
any issue In the case, where such 
fact has been first brought to the 
attention of the Jury by defendant.” 
Neb.—Serratore v. Miller, 267 N.W. 

169, 161, 130 Neb. 908. I 

Zmlevant matters ia wlU ooatest | 
In will contest, where proponents! 


queried witnesses as to Irrelevant 
matters, contestants could properly 
further inquire as to same matters, 

I and contestants could properly query 
I witness on irrelevant matters where 
such matters had been placed in evi- 
[ dence without objection by propo¬ 
nents. 

Tex.—Steinkamp v. Erwin, Civ.App., 
249 S.W.2d 1012. 

Pormer litigation 

Where appellant’s counsel inject¬ 
ed matter of a former litigation into 
suit by reference thereto in opening 
statement, appellant could not com¬ 
plain when trial court permitted a 
witness to explain nature of former 
controversy and litigation. 

Ark.—Rogers v. Hill, 232 S.W.2d 443, 
217 Ark. 619. 

4eA Mich.—White v. Grismore, 63 
N.W.2d 499, 333 Mich. 668. 

Exhibit 

Mich.—^White v. Grismore, supra. 

47 . Ala.—Jacobs v. Bogart, 29 So 
645, 128 Ala. G78. 

Ky.—Mitchell v. Jeff Davis Motor 
Co., 32 SW.2d 1002, 236 Ky. 238. 
Neb.—Smith v. Brown, 64 N.W. 714, 
46 Neb. 230. 

4 C.J. p 705 note 87. 

48 . N J.—Turrell v. Elizabeth, 43 N. 
J.Law 272. 

49 . Mo.—Wilson v. Gibson, 63 Mo 
App. 656. 

49.5 Cal.—Elm v. McKee, 293 P.2d 
827, 139 C.A.2d 363—Van Der Veer 
v. Winegard, 107 P.2d 97, 41 C.A.2d 
518. 

Written statement of witness 

Cal.—Stickel v. San Diego Elec. Ry. 
Co., 196 P.2d 416, 32 C.2d 167. 

Mearsay evldenoe 

This rule applies to the admission 
of hearsay evidence; but plaintiff 
did not, by consenting to admission 
of hearsay evidence as to one mat¬ 
ter, waive right to object, on appeal, 
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I to previously admitted hearsay evi¬ 
dence as to a different matter, 
j Cal.—Buchanan v. Nye, 276 P.2d 767, 
128 C.A.2d 682. 

Adverse examination of witness 

I Where adverse examination of wit- 
I ness of defendant was introduced by 
consent of counsel for defendant, ad¬ 
mission thereof was not error as to 
defendant. 

WIs—Brandt v. Matson, 41 N.W.2d 
272, 256 Wis. 314. 

49.10 Ill.—Kaley v. Carr, 108 N.E 2d 
612, 348 Ill.App. 161. 

49.15 Ohio —Szwec v. Sheban, App , 
80 N.E.2d 172. 

49.80 Tenn —Graham v. McReyn- 
olds, 18 SW. 272, 90 Tenn. 673. 

McKamey v. Andrews, App, 289 
S W 2d 704—Cothron v. Cothron, 
110 SW2d 1054, 21 Tenn.App. 388. 

50. Ala—Continental Gin Co. v. Ed¬ 
mondson, 79 So. 196, 16 Ala.App 
498. 

4 C.J. p 706 note 90. 

51. Ala.—McGill v. Monette, 37 Ala. 
49 

4 C.J. p 705 note 91. 

Oonld not abaadoa. theory evidence 
was admissible 

A party could not on appeal aban¬ 
don the theory adopted at the trial 
that certain evidence was admissible. 
Mo—Knight V. Firemen's Ins. Co of 
Newark, N. J., 49 S.W.2d 682, 227 
Mo.App. 426. 

Theory in requested instruotioiLs fol. 
lowed 

Where rulings on admissibility of 
evidence as to damages followed the 
theory contained in Instructions 
given at defendants* request, defend¬ 
ants could not, on appeal, urge er¬ 
ror in such rulings. 

Idaho.—Koehler v. Stenerson, 260 P. 

2d 1101, 74 Idaho 281. 

61.5 Ohio.—City of Lorain v. Grif¬ 
fith, 198 N.E. 732, 60 Ohio App. 606. 

51.10 Okl.—Dippel v. Hargrave, 240 
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missibility of a court order on the ground that it is 
not properly authenticated is waived where the trial 
judge suggests that he understands that the objec¬ 
tion goes to its relevancy alone and objectant makes 
no reply to that suggestion.^i-iB 

A party who withdraws his objection to the ad¬ 
mission of evidence may not object to it on ap¬ 
peal,whatever his reasons were for with¬ 
drawing his objection 26 a party who withdraws 
his objection to a question asked of an expert wit¬ 
ness cannot complain, on appeal, that the question 
did not contain a fair statement of the evidence ;61*80 
and where a document is admitted in evidence after 
plaintiff has withdrawn his objection thereto and 
requested that it be admitted, he cannot claim preju¬ 
dicial error from the fact that the document, which 
was assertedly inadmissible, was inspected by the 


jury.6^’26 

Stipulation, Parties stipulating to the admission 
of a statement in evidence cannot, on appeal, suc¬ 
cessfully object to the hearsay portions thereof.®^*^® 

d. Exclusion of Evidence 

The rule precluding a party, on review, from com¬ 
plaining of errors which he committed or invited, or from 
taking a position contrary to that adopted in the trial 
court, applies to errors as to the exclusion of evidence, 
aa where he procured the exclusion of the evidence whoee 
exclusion he claims to be error. 

In accordance with the general rules stated supra 
§§ 1501, 1503, one may not complain on review 
of errors respecting the exclusion of evidence where 
he committed or invited such error, or where his 
objection in the appellate court is inconsistent with 
his position in the trial court,62 as where he ac- 


P.2d 1070, 206 Okl. 26—Rock Island 
Coal Mininfir Co. v. Galvin, 220 P. 
832, 96 Okl. 95—GafCord v. Davis. 
169 P. 490, 58 Okl. 303—Wood v. 
Kerr Dry Goods Co., 121 r.2d 992. 
190 Okl. 197—Pate v. Specht, 63 
P.2d 239, 176 Okl. 318. 

Tex.—Simpson v. Whitesboro Nat 
Bank. Civ App., 120 S.W 2d 462. 
Objections to evidence generally see 
supra Sfi 289-296. 

Fallare to object to corroborating 
testimony 

N H —^Wood V. Manufacturers & 
Merchants Mut. Ins Co., 2 A,2d 
306, 89 N.H. 624, 

61.16 Md.—Berg v. Plitt, 12 A 2d 
609, 178 Md 166, reargument de¬ 
nied 13 A 2d 364, 178 Md. 165. 

51.20 N.J.—Long! v. Raymond-Com- 
merce Corp, 113 A 2d 69, 34 N J. 
Super. 593 
Searsay evidence 

Cal.—Buchanan v. Nye, 276 P 2d 767, 

128 C.A.2d 682. 

61.26 Cal.—Buchanan v. Nye, supra 

61.30 Cal.—Slmonet v. Frank F 
Pellissier & Sons, 141 F.2d 922, 61 
C.A.2d 41. 

61.35 Okl.—Wilson v. Oklahoma Ry. 
Co., 248 P.2d 1014, 207 Okl. 204. 

B1.40 Cal.—Bernstein v. Alameda- 
Contra Costa Medical Ass’n, 293 
P.2d 862, 139 C.A.2d 241. 

52. Ala.—O’Neal v. Lovett, 73 So. 
329, 197 Ala. 628. 

Ariz.—Illinois Bankers Life Ass’n v. 

Theodore, 66 P.2d 806, 47 Ariz. 314. 
Ark.—Business Men’s Acc. Ass’n of 
America v. Cowden, 199 S.W. 108, 
131 Ark. 419. 

Cal.—Hill V. Westbrook’s Estate, 247 
P.2d 19, 39 C.2d 468—McDonald v 
Morley, 101 P.2d 690, 16 C.2d 409, 

129 A.L.R. 810. 

Parker v. Shell Oil Co., 130 P.2d 
168, 66 C.A.2d 48—Gilmore v. Paris 
Inn, 61 P.2i 1103, 10 C.A.3d 363—1 


Hartford Accident & Indemnity Co. 
V. Sprague, 44 P.2d 361. 6 C.A.2d 
61—Belm v. Patrick. 293 P. 847, 109 
C.A 599—Smith v Armstrong, 260 
P. 347, 86 C.A. 624. 

Fla.—Stossel v. Gulf Life Ins. Co 
of Jacksonville, 166 So. 821, 123 
Fla 227. 

Hawaii.—Pataray v. Lee Hlng, 37 
Hawaii 14 

Ill —Gallo v Baltimore & O. C. T. R. 
Co., 83 NE2d 356, 336 Ill.App. 
309—Hurst v. Sholl, 232 Ill.App 
169. 

Miss.—Clay v. Brcycr, 13 So.2d 633, 
194 Miss. 612. 

Mo—McCullough V. Carpenter, 225 
SW. 674. 

Rogers v. City of Deepwater, 219 
S.W.2d 750, 240 Mo App. 795— 

Olivia Inv. Co. v McKee, App., 
86 S W2d 617—Adams v St Louis- 
San Francisco Ry. Co., App, 272 
S W 984 

N.J —Sanderson v. Howell, 187 A. 
184, 121 N.J.Eq. 66. 

N.Y —Whitmore, Rauber & Viclnus 
V. Blanchard, 70 N.Y S.2d 331, 272 
App Div. 860—Beardsley v. Amer¬ 
ican Bonding Co. of Baltimore, 193 
N.Y.S. 138, 200 App.Div. 462. 

N.C.—Godfrey v. Western Carolina 
Power Co. 128 S.E. 486, 190 N.C. 
24.t 

Ohio.—Madison v. Caledonian-Amer- 
ican Ins. Co. of New York, App., 43 
N.E.2d 246. 

Pa.—Kriner v. Dinger, 147 A. 830, 297 
Pa. 676—Incorporated Trustees of 
Salvation Army in Pennsylvania v. 
Lawson, 143 A. 113, 293 Pa. 459. 

Welty V. Parry, 66 Pa.Super. 663. 

Tex—Bowman v. Texas & N. O. R. 
Co., Civ.App., 264 S.W.2d 167, error 
refused no reversible error—Lake 
V. Jones Lumber Co., Civ.App., 233 
S.W. 1011. 

Wis—Zindell v. Central Mut. Ins. Co. 
of Chicago, 269 N.W. 827, 222 Wis. 
675, 107 A.LR. 1116. 

903 


Declined court’s offer to admit 

Condemnation defendant, declining 
the court’s offer to permit evidence 
of loss of profits, was held not en¬ 
titled to complain, on appeal, of pre¬ 
vious exclusion of such testimony. 
Or.—City of Portland v. Postill, 268 

P. 896, 123 Or. 679. 

Failed to insert documents as per¬ 
mitted by mling 

Plaintiffs in a petitory action could 
not complain of exclusion of docu¬ 
mentary evidence where they failed 
to take advantage of a ruling permit¬ 
ting plaintiffs to insert in the record 
all documentary evidence. 

La.—Kinnison v. Wall, App., 146 So. 

371. 

Question withdrawn 

Defendant could not complain of 
exclusion of testimony where the 
court merely suggested that the tes¬ 
timony was immaterial, stating, how¬ 
ever, that defendant might proceed, 
whereupon counsel withdrew the 
question. 

Cal —Belm v. Patrick, 293 P. 847, 109 

CA. 599. 

Dstoppsl not established 

(1) Appellant was not precluded 
from taking advantage of errors of 
the trial court in excluding evidence 
by the fact that her counsel, in of¬ 
fering the evidence, expressed a be¬ 
lief that the holdings in Vermont 
were adverse to his claim that it was 
admissible. 

Vt.—Bancroft v. Cota, 98 A. 915, 90 

Vt. 368. 

(2) Where plaintiff. In an action 
for an overpayment by mistake on 
the purchase price of cedar logs, 
withdrew his objection to defendant’s 
testimony as to the value of the logs 
on the date of the sale, and defend¬ 
ant withdrew the question, plaintiff 
was not estopped, by exclusion of 
such testimony, from claiming error 
in excluding similar testimony in re- 
buttaL 
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quiesced, in the trial court, in the ruling excluding 
the evidence.®2.5 Thus, a party who has had evi¬ 
dence excluded is estopped to complain of the sub¬ 
sequent exclusion of similar®* or rebuttal®* evidence 
offered by him, even though such evidence was com¬ 
petent.®® An appellant or plaintiff in error is also 
precluded from complaining of an erroneous ruling 


excluding evidence offered by him where, after such 
ruling, he adopted a course inconsistent with his 
position at the time when he offered the evidence.®® 

When a party procures the exclusion of evidence, 
he is estopped to assign as error the fact that such 
evidence was excluded,®*^ especially where he had 


Wash.—Motor Mill Co. v. WllBon, 223 
P. 1041, 128 Wash. 692. 

Brror hold not lavitsd 

(1) Generally. 

Or.—Arthur v. Parish, 47 P.2d 682, 
150 Or. 682. 

Tex—A. H. Belo Corp. v. Blanton, 
CivApp., 126 S.W.2d 1016, certifled 
Questions answered 129 S.W.2d 619, 
133 Tex. 391—^National Life A Ac¬ 
cident Ins. Co. V. Baughman, Civ. 
App., 54 S.W.2d 637. 

Wash.—Chase & Baker Co. v. Olm¬ 
sted, 160 P. 962, 93 Wash. 306. 

(2) Where trial court excluded 
plaintiff's offered testimony which 
would have required a larger judg¬ 
ment, after he had put in all the 
evidence which the trial court per¬ 
mitted, he was entitled, on motion 
for directed verdict, to judgment for 
the amount proved without waiving 
his right to review of the ruling ex¬ 
cluding his testimony; where ruling 
sustaining plaintiff’s motion for di¬ 
rected verdict was not asserted as 
error, ruling excluding his evidence 
was not invited by him so as to bar 
complaint thereof on appeal. 

Ind.—State ex rel. Milligan v. Rit¬ 
ter’s Estate, 48 N.E.2d 993, 221 Ind. 
456. 

EzelttsloB held reversible 

The exclusion of evidence as to the 
terms of a contract for repairing a 
roof, and of plaintiff's compliance 
therewith, was reversible, although 
plaintiff contended the contract mere¬ 
ly called for a first-class roof, but 
stated that a first-class roof was 
defined by the contract. 

N.Y.—Manhattcm Roofing Co. v. 

Hagedorn, 180 N.T.S. 816, 110 Misc. 
657. 

Vailtire to utilise ohaiic* ruUiMr 

Appellant could not complain of 
exclusion of evidence where trial 
court reversed its ruling excluding 
evidence, but appellant failed to take 
advantage of such reversal. 

Cal.—Walsh v. Parker. 106 P.2d 926, 
41 C.A.2d 435. 

53.5 Md.—Smith v. Hercules Co., 
104 A.2d 590, 204 Md. 379. 

Better 

Appellant, having declined offer of 
trial court to admit all of certain 
letter except one paragraph thereof, 
was precluded from complaining ex¬ 
cept as to exclusion of such para¬ 
graph. 

Tex.—Gibralter Colorado Life Co. v. 
Taylor. Civ.App., 99 S.W.2d 1084, 


reversed on other grounds 123 S. 
W.2d 318, 132 Tex. 328. 

Failure to reopen matter on Invita¬ 
tion 

Where trial court, on its own in¬ 
itiative, directed witness not to an¬ 
swer question, and defendant except¬ 
ed to ruling, and trial court sub¬ 
sequently Invited defendant to place 
witness on stand and elicit an an¬ 
swer to the excluded question, but 
defendant declined to do so. defend¬ 
ant waived objection, when he de¬ 
clined to reopen the matter on the 
invitation of the court. 

Tex.—Yaeger v. Long Bros. Drilling 
Co., Civ.App., 147 S.W.2d 276, error 
refused. 

Agauoy relatioushlp 

Where plaintiff’s counsel, after 
trial court refused to go into agency 
relationship, stated that he was 
merely trying to prove that witness 
was a material witness, and that if 
the court did not want to hear evi¬ 
dence as to agency relationship, 
counsel would not offer it, plaintiff 
could not urge, on appeal, that trial 
court erred in refusing to admit 
witness’ testimony as to whether he 
had been acting as agent 
Kan.—Sampson v. Post, 119 P.2d 496, 
154 Kan. 655. 

Agreement with ruling held not 
shown, but only submission thereto 
Cal —Gllbt*rt v. Pessin Grocery Co., 
282 P2d 148, 132 C.A.2d 212. 

53. Wash.—Pettet v. Johnston, 146 
P. 985, 83 Wash. 663. 

4 C.J. p 705 note 92. 

Evidence of same class 

A party causing evidence to be ex¬ 
cluded is estopped to urge prejudicial 
error against a similar ruling as to 
evidence of the same class offered by 
him. 

Wash—Pettet v, Johnston, supta. 

Party causing evidence of his ad¬ 
versary to be excluded as incompe¬ 
tent is estopped to urge prejudicial 
error against a ruling excluding his 
evidence of the same character. 

Okl.—^Healdton Oil & Gas Co. v. 

Regnier, 39 P.2d 973, 170 Okl. 271. 
Expert testimony 

Cal.—Hunton v. California Portland 
Cement Co., 123 P.2d 947, 60 C.A.2d 
684. 

m proceedings to determine title 

to real estate, defendants could not 
complain of exclusion of a deed 
sought to be offered by them on is¬ 
sue of plaintiff’s adverse possession, 
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where deed related to dispute be¬ 
tween plaintiff and a third party, 
and did not describe land In con¬ 
troversy, and defendants success¬ 
fully prevented the admission of evi¬ 
dence of similar character offered 
by plaintiff. 

Mo.—Willard v. Robertson, 129 S.W. 
2d 911. 

Aoqnlesoenc# In oodefendant’s objec¬ 
tion 

Defendant, acquiescing in code¬ 
fendant’s objection on which testi¬ 
mony of plaintiff’s witness was ex¬ 
cluded, may not complain, on appeal, 
of subsequent exclusion of his own 
witness’ testimony on same ground. 
Tex—Sanders v. Midstates Oil Corp., 
166 SW.2d 716. 

54. Ind.—Nitche v. Earle, 19 N.E. 
749, 117 Ind. 270. 

56. Ind—Hinton v. Whittaker, 101 
Ind. 344. 

56. Ill.—Crawford v. Burke, 66 N. 
E. 833, 201 Ill. 581. 

4 C.J. p 706 note 96. 

Estoppel not established 

Plaintiff in a personal injury ac¬ 
tion was not estopped to rebut af¬ 
firmative evidence that he had said 
that the injury was his own fault be¬ 
cause he brought out such evidence 
from one witness on cross-examina¬ 
tion after defendants had been unable 
to do so. 

Wash—Russell v. Cavelero, 246 P. 
25, 139 Wash. 177. 

57. Ark.—^Williams v. Pulks, 167 S. 
W. 93, 113 Ark. 82. 

Cal—Brandt v. Brandt, 260 P. 342, 
86 C.A. 720. 

Colo.—David v. Gilbert, 274 P. 821, 
85 Colo. 184. 

Fla.—Stossel v. Gulf Life Ins. Co of 
Jacksonville, 166 So. 821, 123 Fla. 
227. 

Ga.—Commercial City Bank v. Sulli¬ 
van, 90 S.E. 173, 18 Ga.App. 608. 

Ill —Pusey V. Varland, 224 Ill.App. 
85. 

Mo.—Sitts V. Daniel, App., 284 S.W. 
857. 

Mont.—Bush v. Baker, 152 P. 750, 61 
Mont. 326. 

N.J.—Oxford Foundry & Machine Co. 
V. George A. Myers & Co., 130 A. 
884, 3 X.J.Misc. 1207. 

N.M.—Orchard v. Board of Com’rs 
of Sierra County, 76 P.2d 41, 42 N. 
M. 172. 

Ohio.—Kenney v. Spicer Furniture 
Co., App., 131 N.E.2d 266. 

Or.—Guedon v. Rooney, 87 P.2d 209r 
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called for itd production by his opponent nor 
can he draw presumptions in his favor from the 
excluded evidence.®® A party who obtains by ob¬ 
jections the exclusion of evidence to establish a fact 
may not complain of the subsequent exclusion of 
evidence offered by him for the same purpose.®® 

A party offering, on one ground, evidence which 
is thereupon excluded may not, on appeal, urge that 
it was admissible on another ground.®®-® 

Striking evidence at defendants request. The ac¬ 
tion of the court, at defendant's request, in striking 
certain testimony of plaintiff is not error of which 
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defendant may complain.®® 

e. Weight and Sufficiency 

One may not complain, on review, of errora going to 
the weight and euffloiency of the evidence where he hae 
committed or Invited the errora or where auoh complaint 
would Involve a change from the poaition taken by him 
below. 

The general rule that, on review, one may not 
complain of error which he has committed or in¬ 
vited, or take a position inconsistent with that adopt¬ 
ed by him below, as discussed supra §§ 1501, 1503^ 
applies to errors alleged in respect of the weight and 
sufficiency of evidence,®^ although in particular cir- 


160 Or. 621, 120 A.L.R. 1298— 
City of Seaside v. Oregon Surety 
& Casualty Co., 171 P. 396, 87 Or. 
624. 

Pa.—Cedar Ave. Bldg. & Loan Ass'n 
V. McLaughlin, 69 Pa Super. 73. 
S.C.—Mock V Atlantic Coa.st Line R. 

Co., 87 S.E.2d 830, 227 S.C. 24.5 
Wyo.—Oorpns Juris oltsd in Wilde 
V. Amoretti Lodge Co, 41 P 2d 508, 
610, 47 Wyo. 605 
4 C J. p 706 note 96. 

“Where a party prevents proof by 
his objection, or procures its exclu¬ 
sion, he cannot object that such a 
fact is not proved *’ 

Ill.—Erickson v. Svete, 200 Ill.App. 
151. 

Oannot oouplain that court sustained 
his own objection 

A party cannot invite action by the 
court by objection to testimony and 
assign the court’s action in sustain¬ 
ing objection as error on appeal. 
Ala—O’Rear v. Richardson, 81 So. 

866, 17 AlaApp. 87. 

Prevented fuller description 

In a divorce action, defendant 
could not complain of the meager 
description of the condition of adult 
Invalid daughter, where defendant’s 
objections prevented a fuller descrip¬ 
tion. 

Cal.—Younger v. Younger, 296 P. 

1104, 112 C.A. 446. 

Basis of expert’s opinion 
Where defendant successfully ob¬ 
jected to testimony by expert of 
facts on which expert based his opin¬ 
ion, defendant, on appeal, could not 
urge error in excluding such facts. 
Ind.—Mutual Life Ins. Co. of New 
York V. Jay, 44 N.B 2d 1020, 112 
lnd.App. 383. 

67.6 Cal.—Gilmore v. Paris Inn, 61 
P.2d 1103, 10 C.A.2d 363. 

68. Ark.—Choctaw, etc., R. Co. v. 
Dpughty. 91 S.W. 768, 77 Ark. 1. 

69. Wash.—Pettet v. Johnston, 146 
P. 986, 83 Wash. 663. 

69.6 Idass.—Klein v. Pox, 109 N.E. 
2d 912, 829 Mase. 623. 

go. Cal.—Wilkerson v. City of B1 
Monte, 62 P.2d 790, 17 C.A.2d 616. 


Wis.—Berger v. Abel, etc., Co., 124 
N.W. 410, 141 Wis. 321. 

61. Cal.—Anderson v. Derrick, 32 P. 
2d 1078, 220 C. 770—Coulter v. 
Hensen, 268 P. 332, 204 C. 337— 
Barkhaus v. Producers’ Fruit Co., 

219 P. 435, 192 C. 200. 
Chamberlain Co. v. Allis-Chal- 

mers Mfg. Co., 126 P.2d 113, 61 C. 
A.2d 620—Wantz v. Union Bank & 
Trust Co. of Los Angeles, App., 29 
P.2d 882, 137 C.A. 98, rehearing 
denied 31 P.2d 826, 137 C.A. 98— 
Lindberg v. Pantoleon, 274 P. 1009, 
97 CA 112. 

Idaho —Bean v Katsilometes, 298 P. 
363, 60 Idaho 486 

Ill.—Sprague v Biggs, 62 N.E 2d 
420, 390 Ill 537. 

Rubottom V. Crane Co, 23 N.E 
2d 364, 302 Ill App 58—Klonow- 
ski V Crescent Paper Box Mfg. Co., 
217 Ill.App. 160. See Boldt v. 
American Bottle Co, 208 Ill.App. 
678—Northern Trust Co v. 
Knowles, 208 Ill.App. 268—Nelson 

V. Miller, 196 Ill App. 233—Omaha 
Packing Co v. Murray, 112 Ill.App. 
233—Illinois Cent. R. Co. v. Kee¬ 
gan, 112 Ill.App 28, affirmed 71 N. 
E. 321, 210 III. 160. 

Ind.—Potter v. Daily, 40 N.E 2d 339, 

220 Ind 43. 

Iowa—Bihlmeier v. Budzine, 206 N. 

W. 763, 201 Iowa 398. 

Ky —Sovereign Camp, W. O. W., v. 

Durbin, 249 S.W 764, 198 Ky. 638. 
Mich —Egbert v. Barrett, 193 N W. 

837, 223 Mich. 218. 

Mo—Mentzer v. Hentzer, 30 S.W.2d 
146, 325 Mo, 941. 

Callahan v. Kansas City, 41 S. 
W.2d 894, 226 Mo.App. 408—Corbin 
V. Kansas City, C. C. & St. J. Ry. 
Co., App., 41 S.W.2d 832—Cantley 
V. American Surety Co. of Now 
York, 38 S.W.2d 739, 225 Mo.App. 
1146—Wielms v. St. Louis County 
Gas Co., App., 37 S.W.2d 464— 
Mehlstaub v. Michael, 287 S.W. 
1079, 221 Mo.App. 807—Kelley v. 
Peeples. 182 S.W. 809, 192 Mo. 
App. 436. 

Mont.—Dills T. Brooks, 213 P. 600, 
66 Mont. 346. 

N.J.—Corpus Juris Bsouuduan oitod 
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in Esposito V. Lazar, 66 A.2d 172. 
174, 2 N.J. 267. 

N.Y.—Tish V. Krueger Beverage Co., 
277 N.Y.S. 627, 243 App Div. 782— 
Baker v. Ancient Order of Hi¬ 
bernians, 166 N.Y.S. 619, 170 App. 
Div. 844, reversed on other grounds 
120 N.E. 733, 224 NY. 363. 

Ohio—Columbus Ry., Power & Light 
Co. V. Pickles, 162 N.E. 614, 28 
Ohio App. 183. 

Pa—Fleischer v. Maryland Casualty 
Co, 164 A. 824, 108 Pa Super. 

461—Hanley v. Epstein. 164 A. 122, 
107 Pa.Super. 607. 

S.C—McRae v. S. P. Bowser & Co., 
106 SE 411, 116 S.C 262. 

Tenn —Newport v. Semones, App., 
286 S.W.2d 876. 

Tex —Strickland Transp. Co. v. Kool 
Kooshion Mfg Co, Civ.App., 230 
S.W.2d 277—Schonrock v. Taylor, 
Civ.App, 212 S W 2d 260, error re¬ 
fused—Berryman v. Norfleet, Civ. 
App., 41 SW.2d 722—Damon v. 
State, Civ.App, 37 S.W.2d 406, 

affirmed, Com.App., 62 S.W.2d 
368—Texas Employers’ Ins. Ass’n 
V. Clark, Civ.App., 23 S.W.2d 405— 
Myers v. Texas Land & Develop¬ 
ment Co , Civ App , 282 S.W. 919— 
Temple Lumber Co v. Pulliam, Civ. 
App, 272 S.W. 687, reversed on 
other grounds, Com App., 285 S.W. 
609. 

Va.—United Const Workers v. 
Laburnum Const. Corp, 76 S.E.2d 
694, 194 Va. 872, affirmed United 
Const. Workers, affiliated with 
United Mine Workers v. Laburnum 
Const. Corp., 74 S.Ct. 833, 347 U.S. 
666, 98 L.Kd. 1026—American Oil 
Co V. Doyle, 183 S E. 259, 166 Va. 
1 . 

Wash—School Dist. No. 172 of King 
County V. Josenhans, 153 P. 326, 88 
Wash 624. 

51 C.J. p 284 note 94 [c]. 

Adopting oomplainant’s owu tlieozjr 

Where the trial court adopts plain¬ 
tiff’s theory with reference to the 
o^^nership of realty, plaintiff cannot 
assert lack of evidence to support the 
Judgment. 

Kan—Keefe v. Kill. 9 P.2d 640, 136 
Kan. 14. 
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A party who in the opening state¬ 
ment and cross-examination asserts 
a fact cannot on appeal assert that 
the Jury verdict conforming to the 
statement is not supported by com¬ 
petent evidence. 

Okl.—^Western States Oil St lAnd Co. 
V. Helms. 288 P. 964, 143 Okl. 206, 
72 A.L..R. 367. 

Oaaaot take advantage of testtanony 
denied below 

Defendant could not. on appeal, 
take advantage of plaintiff's testi¬ 
mony, which he emphatically denied 
below. 

Va.—Lavenstein v. Malle* 182 S.E. 
844, 146 Va. 789. 

Oaii&ot oontradiot own testtmoiij 

Appellee cannot have the appellate 
court find contrary to his own testi¬ 
mony. 

Tex.—Texas & P. Ry. Co. v. Rampy, 
Civ.App.. 71 S.W.2d 387. 

mvltatioa to disregard party’s own 
witness 

In the absence of countervailing 
testimony, respondents could not 
successfully invite the reviewing 
court to disregard the testimony of 
respondents' own witness. 

Mo.—Platt V. Platt, 123 S.W.2d 64, 
343 Mo. 745. 

Own attorneys responsible for omls- 
slon of evidence 

Appellant cannot object that evi¬ 
dence of consideration for notes was 
lacking when her attorneys were re¬ 
sponsible for its omission. 

Cal.—First Nat. Bank v. Kinslow, 
38 P.2d 163, 2 C.A.2d 456. 

JMdenoe peonliarly within complain^ 
ant’s knowledge 

Defendant cannot complain of in- 
sufflcient evidence of expenditures, 
the basis of recovery, where evidence 
thereof was peculiarly within his 
knowledge, 

JjtL .—^Houston V. Lewin, 120 So. 894, 
10 La-App. 134. 

Befnsal to produce document 

Insurer on appeal from an adverse 
Judgment cannot complain of non- 
production of the policy, where it had 
the policy in its possession and re¬ 
fused to produce it. 

Ark.—^^tna Life Ins. Co. v. Heiden, 
42 S.W.2d 392, 184 Ark. 291. 

Prevented testimony by plea to jn- 
risdlctlon 

In ejectment, tenant at will was 
held not entitled to complain that 
there was no testimony to sustain the 
trial Judge's statement that the ten¬ 
ant had been given six months’ notice 
to Quit, where there was no answer 
nor any testimony taken because the 
tenant prevented it by plea to Juris¬ 
diction. 

8.C.—^Monarch Mills, Lockhart Plant 


286. 

Waiving evidence of amount 

Defendant, waiving evidence of 
amount claimed, is not in a position 
to complain of its insufficiency. 

Cal.—Johnson v. Seelye, 261 P. 646, 
73 C.A. 792. 

affect of reguest for findings 

(1) Where employer defended ac¬ 
tion for breach of contract on ground 
that contract was induced by fraud, 
employee making written request 
for findings on evidence relating to 
such issue could not assert, on ap¬ 
peal. that record did not contain 
sufficient evidence of fraud on which 
adverse findings could be made. 

Mo.—Paulette v. Semes, App., 103 S. 

W.2d 673. 

(2) Workmen’s compensation in¬ 
surance carrier, requesting and ob¬ 
taining finding that one of three 
persons composing partnership to 
which policy was issued was not 
partner on date of injury to em¬ 
ployee, was held not precluded from 
questioning sufficiency of evidence to 
support such finding. 

Tex.—Southern Underwriters v. 
Beardmore, Civ.App., 95 S.W.2d 
207. 

Bequest for submlssloa of Issue 

whether notes sued on by purchaser 
were executed for valid considera¬ 
tion was held not to preclude pur¬ 
chaser from complaining of finding 
thereon. 

Tex.—Gosdln v. Montgomery, Civ. 
App.. 92 S.W.2d 463, error dis¬ 
missed. 

ffallnre to preseut evldeuce 

Defendants, presenting no evidence 
as to value of article for possession 
of which plaintiff sued, cannot com¬ 
plain, on appeal, of determination of 
its value by trial court and Jury, 
even though only evidence intro¬ 
duced by plaintiff on such ques¬ 
tion was incompetent. 

S.D.—Northwest Sec. Nat. Bank & 
Trust Co. V. Palmer, 276 N.W. 606, 
66 S.D. 633. 

Error hold not invited 

W.Va.—Konopka v. Montgomery 
Ward & Co., 68 S.B.2d 128, 133 W. 
Va. 776. 

6L5 Bstoppel not established 

(1) A request for submission of 
the issue whether the notes sued on 
by the purchaser were executed for 
a valid consideration was held not to 
preclude the purchaser from com¬ 
plaining of the finding thereon. 

Tex.—Gosdin v. Montgomery, Civ. 

App., 92 S.W.2d 463, error dis¬ 
missed. 

(2) In an action for personal in¬ 
jury in a rear-end collision of defend¬ 
ant's truck with plaintiff’s wagon, 
plaintiff, who testified that he saw no 
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troduction of defendant’s answers to 
interrogatories from claiming that 
there was error in defendant’s story 
as to the injury being caused by an¬ 
other truck. 

Mass.—^Washburn v. R. P. Owens Co., 
147 N.E. 664, 262 Mass. 47. 

(3) Order of the court requiring 
defendant in a suit to foreclose a 
mortgage to file a brief first, al¬ 
though complied with, under Comp. 
St.l922, S 8822, must be considered as 
duly excepted to by defendant, and 
compliance therewith cannot estop 
her from urging that plaintiff failed 
to establish cause of action through 
failure to introduce evidence that no 
action at law had been instituted to 
recover debt. 

Neb.—Quesner v. Novotny, 206 N.W. 
666, 113 Neb. 827. 

(4) Generally, a default Judgment 
admits the cause of action against 
defendant but, where the suit is 
based upon an unliquidated and un¬ 
certain demand for damages, the de¬ 
fault Judgment does not admit that 
plaintiff is entitled to recover the full 
amount sued for to the extent of pre¬ 
cluding defendant on appeal, or by 
writ of error from attacking the 
amount as not being supported by the 
evidence. 

Tex.—Saner-Ragley Lumber Co. v. 
Spivey, Civ.App., 266 S.W. 193, 
modified on other grounds Spivey 
v. Saner-Ragley Lumber Co., Com. 
App., 284 SW. 210. 

(6) A railroad was held not es¬ 
topped to claim that an expert did 
not testify that injury to hand re¬ 
ceived by a machinist when a fellow 
machinist struck it with a sledge¬ 
hammer did in fact cause subsequent 
cancer of the hand necessitating am¬ 
putation of the arm, where the trial 
court sustained the railroad's objec¬ 
tion to question thereon on grounds 
that the expert had already answered 
the question in the negative, and 
that he was not qualified, and plain¬ 
tiff made no offer of proof. 

Mo.—Cox V. Missouri-Kansas-Texas 
R. Co., 76 SW.2d 411, 336 Mo. 1226. 
(6) Error of trial court in exclud¬ 
ing evidence necessary to establish 
venue facts alleged in plea contro¬ 
verting defendant’s plea of privilege 
on ground that such evidence was 
unnecessary to establish such facts 
was not invited by defendant’s objec¬ 
tion thereto as not supported by 
pleadings, so that defendant was not 
estopped to assert, on appeal, that 
Judgment overruling plea of privi¬ 
lege should be reversed for insuf¬ 
ficiency of evidence to support it 
Tex.—^A. H. Belo Corp. v. Blanton, 
Civ.App., 126 S.W.2d 1016, certified 
questions answered 129 S.W.2d 619, 
183 Tex. 89L 
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party to object to the want of evidence as to a mat¬ 
ter as to which evidence was excluded at his instance 

or on his objection.®^ 

In like manner, a party is estopped to complain 


of the judgment for insufficiency of evidence to sus¬ 
tain it, where on the trial he supplied the deficiency 
by his own evidence,®® or where he admitted the 
existence of facts which such evidence would have 
established,®®*® by asking for an instruction based 


(7) In employee's action for neg¬ 
ligence of alleged fellow employee, 
where employee offered Instructions 
as to whether fellow servant was em¬ 
ployee of employer as a concession 
that there was a scintilla of evidence 
to take case to jury, employee was 
not estopped to complain that verdict 
denying recovery was flagrantly 
against the evidence. 

Ky.—Grubb v. Coleman Fuel Co„ 114 
S.W.2d 477, 272 Ky. 847. 

62. Cal.—Corpus Juris Secundum 

oited In Gray v. Southern Pac. Co., 
146 P.2d 661, 668, 23 C 2d 632— 
Ralph V. Anderson, 200 P. 940, 187 
C. 45. 

Crabtree v. Western Pac. R. Co., 
90 P.2d 836, 33 C.A.2d 35—Bolton 
V. Logan. 86 P.2d 646, 30 C.A.2d 
30, rehearing denied 86 P 2d 365, 
30 C A 2d 30—Hansen v. California 
Bank. 61 P.2d 794, 17 C.A.2d 80— 
Martin v. Postal Union Life Ins. 
Co , 61 P 2d 333, 16 C.A 2d 670— 
Kelso V Sloaburg. 8 P.2d 168, 120 
CA. 479—Wells v. Zenz, 266 P 
484, 83 CA. 137—Credit Clearance 
Bureau v. Guaranty Loan Co., 216 
P. 104. 61 C.A. 628. 

Ill.—^Williams v. Cowsert, 81 N.E 2d 
264, 336 Ill.App. 229—McCaughan 
V. Boswell, 40 N E 2d 667, 313 Ill. 
App. 651—Hanon v Kansas City 
Life Ins. Co., 269 Ill App. 135— 
Santelli v. Lev, 236 Ill.App. 303, 
reversed on other grounds 165 N. 
E. 278, 324 III. 464—Dandurand v. 
Hydrox Co., 222 Ill App. 267—Good 
V. Krause, 216 Ill.App. 333—Mc¬ 
Connell V. Bogaert, 208 Ill.App. 
582—Follett v. Illinois Cent. R. 
Co., 200 Ill App 289. See Manning 
V. Kesner, 209 Ill App. 476—Neber- 
gall V. Prudential Ins. Co. of 
America, 193 Ill.App. 189—Buckley 
V. Robertson, 186 Ill.App. 603. 

Ind.—Attica Building & Loan Ass’n 
of Attica V. Colvert, 23 N.E.2d 483, 
216 Ind. 192. 

Iowa.—Geddes v. McElroy, 164 N.W. 
320, 171 Iowa 633 

Ky.—Miles v. Southeastern Motor 
Truck Lines, 173 S.W.2d 990, 295 
Ky. 166. 

Md.—Adkins v. Hastings, 114 A. 288, 
138 Md. 454. 

Mich.—American Enameled Brick & 
Tile Co V. Brozek, 231 N.W. 46, 
261 Mich. 7. 

Mo.—Davis V. Metropolitan St. Ry. 
Co., 176 S.W. 1067, 188 Mo.App. 
128—^Mlnor v. Woodward, 166 S.W. 
866, 179 Mo.App. 383. 

N.Y.—Loomis v. New York Cent. & 
H. R. R. Co., 108 N.E. 837, 214 N. 
Y. 447. 


Arnold v. Yates, 1 N.Y.S.2d 693, 
263 App.Dlv. 840—Zwisohn v. 
Rosedale Dairy Co., 191 N.Y.S. 222, 
199 App.Dlv. 969—^Ensign v. Trav¬ 
elers' Ins. Co. of Hartford, Conn., 
184 N.Y.S. 7. 193 App.Div. 369, af¬ 
firmed 135 N.E. 901, 233 N.Y. 621— 
Murphy v. New York, N. H. & H. R. 
Co 167 N.Y.S. 962, 171 App.Div. 
699. 

Menaged v. Emigrant Industrial 
Sav. Bank, 28 N.Y.S.2d 162—Del 
Piccolo V. Newburger, 9 N.Y.S.2d 
612. 

Pa.—^Royer v. Pennsylvania R. Co., 
103 A. 276, 259 Pa. 438. 

S D.—Stablein v. Gemeinde, 177 N.W. 
810, 43 SD 54. 

Tex —City of San Antonio v. Terrill, 
Civ.App., 202 S.W. 361. error re¬ 
fused. 

Wash.—Barash v. Robinson, 262 P. 

680, 142 Wash. 118. 

W.Va—Truschel v. Rex Amusement 
Co., 136 SE. 30. 102 W.Va. 216, cer¬ 
tiorari denied Rex Amusement Co. 
V. Truschel, 47 S Ct. 674, 274 U.S. 
736, 71 LEd. 1316. 

4 C J. p 706 note 99. 

Adversary oould assume similar evl. 
deuce would be excluded 
Where defendant’s evidence on a 
material point was excluded on plain¬ 
tiff’s objection, defendant could as¬ 
sume that If other similar evidence 
was offered It would 'be rejected, and 
plaintiff on appeal could not take ad¬ 
vantage of defendant’s failure to of¬ 
fer further proof. 

Iowa.—Geddes v. McElroy, 164 N.W. 
320, 171 Iowa 633. 

Defendant having objected to evi¬ 
dence as immaterial could not com¬ 
plain of plaintiff’s failure to intro¬ 
duce such evidence. 

Ky.—Hill’s Adm’x v. Metropolitan 
Life Ins. Co.. 41 S.W.2d 936, 240 
Ky. 172. 

Damage 

Defendant, on whose objection 
plaintiff’s evidence of damage was 
excluded, cannot complain of Judg¬ 
ment for liquidated damages for 
want of evidence of any damage. 

CaU—Starr v. Lee, 263 P. 376, 88 C. 
A. 344. 

Bzpert testimony 

Appellant could not urge that the 
jury rejected evidence given by Its 
experts In answer to questions which 
it would not permit respondent’s ex¬ 
perts to answer. 

N.Y.—Ensign v. Travelers* Ins. Co. 
of Hartford, Conn., 184 N.Y.S. 7, 
193 App.Dlv. 869, aflirmed 135 N.E. 
901, 233 N.Y. 621. 
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Xeritorious cause of aotion 

Where wife failed to make prlma 
facie showing of meritorious cause 
of action for separate maintenance, 
on hearing of her motion for alimony 
pendente llte, attorney’s fees, and 
costs, because trial court sustained 
husband’s objection to testimony, 
husband was held not entitled to 
complain of Insufficiency of wife's 
evidence on merits of her case. 

Mo.—Silverman v. Silverman, App., 
96 S.W.2d 1237. 

Proof of facts vital to defense 

Where plaintiff succeeded in hav¬ 
ing defendant’s testimony excluded, 
plaintiff could not, on appeal, con¬ 
tend that proof of facts thus ex¬ 
cluded was vital to defendant’s de¬ 
fense. 

Pa.—Fried v. Fisher, 196 A. 89, 828 
Pa. 497, 115 A.L.R. 147. 

When rule inapplicable 

In an action for commission for 
furnishing a party ready, willing, 
and able to buy, objections by defend¬ 
ants, preventing plaintiff from testi¬ 
fying on his direct examination to his 
willingness to help the purchaser, 
did not preclude defendants from as¬ 
serting that the evidence was insuf- 
flclent to show an able purchaser, so 
far as it was affected by plaintiff’s 
willingness to extend him credit in 
making the initial payment, since 
such burden rested on plaintiff. 

Cal.—Merzoian v. Kludjian, 191 P. 
673, 183 C. 422. 

63. Kan.—Kansas Wheat Growers’ 
Ass’n V. Goering, 266 P. 119, 123 
Kan. 608. 

4 C.J. p 706 note 1—19 C.J. p 1227 
note 11. 

63.5 Cal.—Doyle v. McPherson, 97 
P.2d 249, 36 C.A 2d 81. 

Aamisslo& that evidence raised Jury 
question 

Defendant, whose counsel in trial 
court admitted that evidence of neg¬ 
ligence raised Jury question, could 
not contend, on review, that evi¬ 
dence of defendant’s responsibility 
was insufficient to support verdict. 
Va.—American Oil Co. v. Doyle, 183 
SE. 259, 166 Va. 1. 

Bequest or proposal for findings 

(1) Defendant’s request for find¬ 
ing of facts precluded him from as¬ 
serting lack of evidence to prove 
alleged waste on appeal, since re¬ 
quest admitted that case was one 
of fact. 

Mo.—^West V. West, App., 110 S.W. 
2d 398. 

(2) However, defendant, proposing 
findings and conclusions of law in 
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or hypothecated on such facts or evidence®* or by | stipulation*® or concession.*® 


accord with decislcn of trial court, 
'‘without in any way admitting that 
the evidence supporta such flndinffs," 
and specifically objecting to plain¬ 
tiff’s proposed fact findings and con¬ 
clusions of law, was not precluded 
from attacking Judgment for plaintiff 
on appeal therefrom. 

Wis.—Berk v. Milwaukee Automobile 
Jns. Co., 15 N.W.2d 834, 245 Wis. 
697. 

Admission by answer; proof of death 

In action for death benefits under 
life policy, where insurer admitted 
by answer that proofs of death 
were furnished and offered no evi¬ 
dence. but rested on motion for di¬ 
rected verdict at close of plaintiff's 
case, insurer could not thereafter 
complain that proofs of death as ex¬ 
hibits were not before the Jury. 

Mo.—Landman v. John Hancock Mut. 
Life Ins. Co,. App., 211 S.W.2d 530. 

64. III.—Fleming v. Elgin. J. & E. 

Ry. Co. 114 N.E. 187, 275 Ill. 486 
Iowa.—Tlgue Sales Co. v. Reliance 
Motor Co.. 221 N.W. 514, 207 Iowa 
567. 

Mo.—-Miller v. Rlss & Co.. 259 S.W. 
2d 366—Scheipers v. Missouri Pac. 

R. Co., 298 SW. 51. 

Clayton v. Hydraulic Press Brick 
Co.. App., 27 S W.2d 52—-Con¬ 
tinental Casualty Co. v. Monarch 
Transfer & Storage Co., App., 23 
SW.2d 209—Rankin v. Gaugh. 
App., 6 S.W. 2d 640—^Farmers’ 
Bank of Westboro v. Harris, App., 
250 S.W. 946—Shortrldge v. Raif¬ 
feisen. 222 S.W. 1031, 204 Mo.App. 
166—Swift & Co. V. Epps, App., 182 
SW. 1024. 

Pa.—Weiss v. London Guarantee & 
Accident Co., Limited, of London, 
132 A. 120. 285 Pa. 251. 

Tex.—Gulf. C & S. F. Ry. Co. v. Lip- 
shltz. Civ App., 29 S.W.2d 905— 
Springfield Fire & Marine Ins. Co. 

V. Hubbs-Johnson Motor Co., Civ 
App., 28 S.W.2d 1088, reversed on 
other grounds, Com.App., 42 S W. 
2d 248—Wichita Falls, R. A F. W. 
Ry. Co V. Crawford, Civ.App., 19 

S. W.2d 166—Commerce Farm Cred¬ 
it Co. V. Torrance, Civ.App., 7 S.W. 
2d 1110—Crowley Mercantile Co. v. 
Brenard Mfg. Co., Civ.App., 287 S 

W. 127—Temple Lumber Co. v. 
Pulliam, Civ App., 272 S.W. 687, re¬ 
versed on other grounds. Com App., 
285 S.W. 609—Lake v. Jones Lum¬ 
ber Co, Civ.App., 233 S.W. 1011— 
Dallas Hunting A Fishing Club v. 
Nash, Civ.App., 202 S.W. 1032, dis¬ 
missed for want of Jurisdiction— 
Moglia V. Rios, Civ.App., 200 S.W. 
1133—Gosch V. Vrana, Civ.App., 
167 S.W. 767. 

Vt.—^Fitzgerald v. Metropolitan Life 
Ins. Co.. 98 A 498, 90 Vt 291. 

4 CLJ. p 706 note 2. 
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Point as to sufficiency of evidence 
against one defendant was held not 
available on appeal, in view of Join¬ 
der in instruction of eodefendant. 
Mo.—Smith v. Weilbacher Truck 
Service Co., App., 35 S.W.2d 996. 

Bole iaapplioable or estoppel not es- 
tabllBied 

(1) In general. 

Ark.—Bank of Hatfield v. Clayton, 
250 S.W. 847, 168 Ark. 119. 

Mo.—^Huttig Mijlwork Co. v. Bow¬ 
man, App., 260 S.W. 483. 

Tex.—^Redden v. O’Flel, Com.App, 
6 S.W 2d 92. 

Fort Worth A D. C Ry. Co. v. 
Smithers, Civ.App., 249 S W. 286, 
affirmed, Com.App., 272 S.W. 764. 

4 C.J. p 706 note 2 [b]. 

(2) One requesting submission of 
special issue cannot complain that 
there was no evidence to sustain an¬ 
swers of the Jury to such issue, but 
the rule is not applicable when ap¬ 
pellant questions the sufficiency of 
the evidence to sustain finding of the 
Jury on issues tendered by him to 
support their verdict 

Tex.—Twichell v. Klinke, Civ.App., 
272 S.W, 283 

(3) In an action on an accident 
policy to recover for blindness, al¬ 
leged to have been caused by the ex¬ 
traction of a tooth, that defendant 
requested submission to the jury of 
the question whether the blindness 
was caused by external, violent, and 
accidental means did not estop him 
from subsequently claiming that 
there was not sufficient evidence to 
sustain the verdict. 

Va—Whipple v. Fidelity A Casualty 
Co. of New York, 113 S E. 878, 134 
Va. 196. 

Due oars; ooatributory nsgUgenoe 

(1) Defendant could not, on ap¬ 
peal, raise question of the absence 
of evidence to establish exercise of 
due care by guest for his own safety, 
where instructions requested by de¬ 
fendant submitted question of neg¬ 
ligence of guest to the Jury on the 
evidence. 

Ill.—Trust Co. of Chicago v. Anca- 
teau, 46 NE.2d 125, 317 Ill.App. 
186. 

(2) However, defendant-appellant 
is not precluded from raising, on ap¬ 
peal, the question of the absence of 
evidence or lack of proof with re¬ 
spect to due care, on the part .of 
plaintiff-appellee, by the fact that 
instructions requested by defendant- 
appellant submitted question of con¬ 
tributory negligence of plaintiff to 
Jury. 

111.—Duncan v. Chelsea Hotel Co., 
61 N.E.2d 769, 326 Ill.App. 24L 
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Befuaal of demovrav to laatmotioai 

However, where demurrer to 
plaintiff’s evidence was requested and 
refused, fact that defendant submit¬ 
ted case to Jury by Instruction on 
same theory submitted by plaintiff’s 
converse instruction did not preclude 
defendant from asserting, on appeal, 
that evidence was Insufficient to sup¬ 
port jury’s verdict for plaintiff on 
such theory. 

Mo.—Burroughs v. Buford, App., 182 
S.W.2d 628. 

65. Ill.—Liberty State Bank v. 
Louis G. Deschler Co., 226 Ill.App 
388. 

Ind.—D’Arcy Spring Co. ▼. Ansin, 146 
N.E. 214, 196 Ind. 98. 

Ky.—Charles v. McCoy, 296 S.W. 407, 
220 Ky. 439 

Mich—In re Gzella’s Estate, 261 N. 

W. 550. 265 Mich. 371. 

Tenn.—Life A Casualty Co. of Tenn. 

V. Maness, 13 Tenn.App, 416. 

4 C.J. p 706 note 8. 

Oonsent amd stipulatloii not shown 
The arguing of a question of fact 
to the Jury does not operate to estop 
a litigant from urging on appeal that 
the evidence was insufficient to sup¬ 
port a finding on that issue, nor does 
a request by a defendant, sued for 
personal injuries, for an Instruction 
that before recovery can be had "neg¬ 
ligence as charged In the complaint’’ 
must be established, operate in effect 
as a consent and stipulation to the 
submission of a particular issue, so 
that the party would be bound by the 
finding thereon, although unsupport¬ 
ed by the evidence. 

Cal.—Marovich v. Central California 
Traction Co., 216 P. 696, 191 C 
295 

66. Iowa.—State v Huntley, 227 N. 

W. 337, 210 Iowa 732. 

Mo—Boggs v. Burton, App., 180 S 
W. 402. 

Or.—Martin v. Glenbrook Farms Cor¬ 
poration, 222 P. 1102, 110 Or. 87. 

4 C.J. p 706 note 4. 

A.daiissio& In opening statement 
Where defendant railroad’s attor¬ 
ney, in his opening statement to the 
Jury, admitted that there was oil on 
the bottom rung of a tank car ladder 
from which plaintiff brakeman 
slipped, defendant could not. in the 
appellate court, claim that there was 
no evidence identifying the ladder 
on which the oil was found as that 
from which plaintiff slipped. 

Mo.—Cole v. St. Louls-San Francisco 
Ry. Co.. 61 S.W.2d 344, 382 Mo. 999. 
Admissioa. by pleadings 

In an action on a policy of burgla¬ 
ry insurance, where defendant com¬ 
pany, in an amended answer, which 
was introduced in evidence, admitted 
the value of silverware alleged to 
have been stolen, it cannot complain 
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On the other hand, where an objection was well 
taken to the competency of a witness, the objecting 
party is not precluded from urging the absence of 
such evidence as such witness would have testified 
to.c7 

f. Examination of Witnesses 

One may not complain, on review, of error In reapect 
of the examination of witnetaes where he Invited or com¬ 


mitted the error, or where hia objection above ia Incon- 
aiatent with hia poaition below. 

The general rules, discussed supra §§ 1501, 1503, 
that on review one may not complain of error in¬ 
vited or self-committed, or raise an objection incon¬ 
sistent with his position in the trial court, apply to 
errors in respect of the examination, direct, cross, 
or otherwise, of witnesses,®® including reexamina- 


on appeal that there was no evidence 
tending to show the value of such 
silverware. 

Mo.—Kistenmacher v. Travelers* In¬ 
demnity Co., App., 273 S W. 125, 
certiorari quashed State ex rel. 
Travelers* Indemnity Co. v. Daues, 
286 S.W. 479, 315 Mo. 22. 

4 C.J. p 706 note 4 [a]. 

AgrssmsiLt in open court 

Where defendant agrees in open 
court to the amount of damages due 
plaintiff, if entitled by law to recov¬ 
er, on which the court acts In direct¬ 
ing a verdict for plaintiff, defendant 
is estopped on appeal from the ac¬ 
tion of the trial court, raising the 
question of want of sufllcient proof 
of the amount of damages by plain¬ 
tiff 

N.J.—Rodgers v. Edward M. Rodrock 
Co , 120 A. 1, 98 N.J Law 490 

67. Or—Wagner v Portland, 60 P. 
985, 67 P, 300, 40 Or 389 

68 . Ala—Hughes v. Merchants Nat. 
Bank of Mobile, 63 So 2d 386, 266 
Ala. 88—Rosenbush Feed Co. v 
Garrison, 37 So 2d lOG, 251 Ala 
245—Dickson v Dinsmore, 122 So. 
437, 219 Ala. 363. 

Ariz—Illinois Bankers Life Ass’n v. 

Theodore, 55 P 2d 806, 47 Ariz 314. 
Ark—Pacific Mut Life Ins. Co. v 
Riffel, 149 SW2d 67, 202 Ark. 94 
—Woodley Petroleum Co. v. Wil¬ 
lis, 290 SW. 953, 172 Ark. 671— 
Wisconsin & Arkansas Lumber Co 
V Jackson, 260 S W. 418, 163 Ark. 
436. 

Cal—Clay v. Lagiss, 299 P.2d 1026, 
143 C.A 2d 411—Simonet v. Prank 
F. Pellissier & Sons, 141 P.2d 922, 
61 CA2d 41—Stuart v. Preston, 88 
r2d 156, 2 C.A 2d 310, rehearing 
denied 39 P.2d 441, 2 C.A 2d 310 
Colo.—National Fuel Co. v. McNulty, 
177 P. 979, 65 Colo. 176. 

Ill.—Harck v. Borden Co., 86 N.E.2d 
424, 337 in.App. 669—Little v. Go- 
gotz, 58 N.E2d 336, 324 Ill.App. 
616—Collins v. City of Chicago, 62 
N E 2d 473, 321 Ill.App. 73—Hatch¬ 
er V Quincy Horse Ry. & Carrying 
Co.. 193 Ill.App. 590, affirmed 111 
N.E. 1006, 272 Ill. 347. 

Cowa—Granner v. Byam, 256 N.W. 
663, 218 Iowa 636—^Azeltine v. Lut- 
terman, 264 N.W. 864, 218 Iowa 
676—Olson v. Shuler, 221 N.W. 941, 
208 Iowa 70—^Faatz v. Sullivan, 
^00 N.W. 821. 199 Iowa 875—Dick¬ 


son V. Yates, 188 N.W. 948, 194 
Iowa 910, 27 ALR. 633. 

Ky.—Rohenson v. Turner, 261 S.W. 
867, 199 Ky. 642—Pitman v. 

Drown, 195 S.W. 816, 176 Ky. 263 
—Interstate Coal Co. v. Shelton, 
169 S.W. 646, 160 Ky. 40. 

Me.—Reid v. Eastern S. S. Co., 90 A. 
609, 112 Me. 34. 

Mass.—^Marsh v. Beraldi, 167 N.E. 
347, 260 Mass. 226. 

Mich.—La Londe v. Roman Standard 
Life Ins. Co.. 267 N.W. 834, 269 
Mich. 830. 

Mo—Peterson v. Kansas City Pub¬ 
lic Service Co.. 269 S.W.2d 789— 
Kleinschmidt v. Johnson, 183 SW 
2d 82—Lewis v. St. Louis Inde¬ 
pendent Packing Co., 8 S.W.2d 244. 

Carroll v. Missouri Power & 
Light Co, 96 SW.2d 1074, 231 Mo 
App 265—Girvln v. Metropolitan 
Life Ins. Co, App., 84 S.W 2d 644 
—Rhomberg v. Israel, 296 S.W. 
860, 222 Mo.App. 238—Williams v. 
Fleming, 267 S.W. 6, 218 Mo App. 
663—Albert v. United Rys. Co. of 
St. Louis, App., 232 S W. 793. 
Mont—Merritt v. Tague, 23 P.2d 
340. 94 Mont 695 

N.C—Fowler v. Champion Fibre Co., 
131 SE. 380, 191 N.C. 42. 

Ohio—Soltz V. Colony Recreation 
Center. 87 NE.2d 167. 161 Ohio St. 
603 

R.I —Gilmore v. Hughes, 139 A. 650. 
Tex.—Texas Co. v. Brown, Civ.App., 
82 SW2d 1101, error dismissed 
—Red Star Coaches v. Lamb. Civ 
App., 41 S.W.2d 623—American 
Nat. Ins Co. v. Nussbaum, Civ. 
App , 230 S.W. 1102, dismissed for 
want of jurisdiction—Askew v. 
Bruner, Civ.App., 206 S.W. 162— 
Southern Traction Co. v. Ellis, 
Civ App., 198 S.W. 983, dismissed 
for want of jurisdiction. 

Wash—Walker v. Sieg, 161 P.2d 642, 
23 Wash.2d 662. 

Bringing out datails of matter ob- 
J toted to 

Ruling on cross-examination would 
not be reviewed where, immediately 
following, counsel brought out from 
witness details of entire matter with 
respect to which he had theretofore 
objected. 

Mich.—Kalamazoo County v. Fidelity 
& Casualty Co. of New York, 270 
N.W. 230, 278 Mich. 99. 

Question evroneonzlsr assnaUng faot 
A party who, on the crosa-examina- 
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tion of a witness, brings out a fact, 
or who, without objection, permits a 
juror to bring out the fact, cannot 
complain of questions erroneously 
assuming the fact. 

Cal.—Ray v. Borgfeldt, 146 P. 679, 
169 C. 263. 

Not srror to permit orozs-qnestion 
relative to matters invited on di¬ 
rect examination 

(1) Permitting a cross-question 
calling for Information Invited by 
opponent’s counsel in direct examina¬ 
tion was held not error. 

Mo—Glaves v. Old Gem Catering 
Co., App, 18 S.W. 664. 

(2) Errors cannot be based on ad¬ 
mission of testimony of witnesses on 
cross-examination concerning matter 
brought out on direct examination 
by the complaining party. 

Okl.—St. Louis-San Francisco Ry. 
Co. v. Eakins, 284 P. 866, 141 Okl. 
266. 

(3) But it has been held that coun¬ 
sel cannot on appeal justify improper 
and prejudicial cross-examination, on 
the ground that his adversary also 
offered or attempted to offer improp¬ 
er evidence during the trial. 

N.Y—Harris v. Eakins, 194 N.Y.S. 

187, 201 App.Div. 267. 

Zsznauce of zubpoena dnoez tecum 

Defendant was held not entitled to 
complain of the issuance of a sub¬ 
poena duces tecum, where the sub¬ 
poena was issued at the suggestion 
of its counsel. 

Pa.—Stahl v. Press Pub. Co., 92 A. 
1080, 247 Po. 6. 

Brror held not induced 

Acquiescence by defendants* coun¬ 
sel In official referee*s Intimation 
that opinion holding that defendants 
examined by plaintiffs as adverse 
parlies before trial have no right to 
cross-examination by defendants' 
own counsel was controlling on ref¬ 
eree did not, under rule that party 
cannot complain of error which he 
has induced, prevent defendants 
from moving to suppress their depo¬ 
sitions on ground of denial of such 
cross-examination. 

N.Y.—Gottfried v. Gottfried, 96 N.Y. 
S.2d 661, 197 Miso. 662. 

Bztoppel not •ztablizhsd 

(1) Exception to admission of tes¬ 
timony did not preclude the exceptor 
from contending, on appeal, that the 
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tion, or redirect examination.®*-® Thus, one estop- acter,^® competency,or qualifications'll ® of wit- 
ped under the foregoing rule may not complain of nesses, or the order of proof.^* 
errors in the method of examination,** the char- 


records could not be properly proved 
by the particular witness. 

N.H.—St. Louis V. Boston & M. R. 

R. , 146 A. 263, 83 N.H. 638. 

(2) In an action against a city for 
injury from an icy sidewalk, where 
plaintiff objected to testimony that 
the walk was reasonably clean, that 
he cross-examined a witness concern¬ 
ing this issue does not preclude 
plaintiff from objecting to such tes¬ 
timony. 

Iowa.—Smith v. Sioux City, 206 N.W. 
956, 200 Iowa 1100. 

(3) An adverse party does not lose 
the benefit of an exception to an er¬ 
roneous admission of evidence by 
cross-examination to explain or con¬ 
tradict it or destroy its probative 
value. 

N.C.—Shelton v. Southern Ry. Co., 
139 S.E. 232, 193 N.C. 670. 

68.5 Ill.—^McManaman v. Johns- 
Manvllle Products Corp., 72 N.E 2d 
741, 331 llLApp. 178, affirmed 81 
N.E 2d 137, 400 111. 423. 

Ky.—Hensley v. Lewis, 128 S.W.2d 
917, 278 Ky. 610, 123 A.L.R. 637. 
Relixaiiiliiatloii of appellant 

Where appellant’s counsel, on re¬ 
examination of appellant, had gone 
into matter improperly introduced by 
respondent, appellant could not com¬ 
plain on appeal. 

Mo.—Briscoe v. Merchants & Miners 
Bank, App., 102 S.W.2d 761. 

Questions on redirect examination 

(1) A question on redirect exam¬ 
ination was held not objectionable, 
as assuming matters not proved, 
where preceded by cross-examina¬ 
tion assuming the same facts. 
Wyo.—McCoy v. Clegg, 257 P. 484, 36 

Wyo. 473. 

(2) Redirect examination of col¬ 
lateral matter, brought out by plain¬ 
tiff on cross-examination, cannot be 
complained of by plaintiff. 

Or.—U. S. Nat. Bank of La Grande 
V. Miller, 260 P. 1098, 119 Or. 682. 

(3) Where plaintiff on cross-exam¬ 
ination of impeaching witnesses elic¬ 
ited testimony as to particular in¬ 
cidents, he cannot complain that the 
witnesses on redirect examination 
were permitted to give the details. 
Tex.—Yeatts v. St. Louis Southwest¬ 
ern Ry. Co. of Texas, Civ.App., 184 

S. W. 636, error dismissed Yeates 
V. St. Louis Southwestern R. Co. 
of Texas, Com.App., 244 S.W. 603. 

(4) Defendant who referred to for¬ 
mer suit in cross-examination could 
not object, on appeal, to redirect ex¬ 
amination bringing out information 
thus invited. 

Cal.<-Clay v. Lagiss, 299 P.2d 1026, 
148 C.A.2d 411. 


(6) Error in asking medical ex¬ 
pert’s opinion as to effect and per¬ 
manency of plaintiff’s injuries was 
held Invited, where question was 
asked on redirect examination in re¬ 
sponse to matters elicited on cross- 
examination. 

N.C.—^Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C. 691. 

69. Ala.—Morris v. Corona Coal Co., 
109 So. 278, 216 Ala 47. 

Mo —Ownby v. Kansas City Rys. 

Co., App., 228 S.W. 879. 

4 C.J. p 706 note 6, p 716 note 94. 
Kypothetloal question 

(1) A party cannot complain of a 
hypothetical question where the 
questions asked his own witnesses 
were of the same nature and assum¬ 
ed substantially the same facts 
Neb.—Sandall v. Otto. 169 N.W. 406, 

100 Neb. 263. 

(2) Hypothetical question address¬ 
ed to physician was held not objec¬ 
tionable on ground of its length, in 
view of objector’s insistency of in¬ 
clusion of matters therein. 

Mo—Acker v. Kansas City, App., 104 
S.W.2d 1055. 

(3) In action for personal injuries 
suffered in automobile collision, if 
hypothetical question asked highway 
patrolman was improper, plaintiff, 
who asked the witness a similar 
question could not complain of error 
on appeal. 

Okl.—Fuller v. Neundorf, 278 P.2d 
836. 

Rebuttal wltuese 

Where plaintiff, in attempting to 
impeach defendant by rebuttal wit¬ 
ness, was prevented from following 
proper procedure by sustaining of 
defense objection to question asked, 
and as result, rebuttal witness relat¬ 
ed entire conversation with defend¬ 
ant, defendant Invited such error and 
was in no position to complain there¬ 
of. 

Or.—Valdln v. Holteen, 260 P.2d 604. 
199 Or. 134. 

70. Ark.—Barry v. Armstrong, 266 
S.W. 65, 161 Ark. 314. 

Xay not discredit owu witness on 
appeal 

Where the testimony of a bankrupt 
stood uncontradicted, his trustee, 
who tendered him as a witness, was 
not entitled to claim on appeal that 
he was unworthy of belief. 

Iowa.—Bihlmeier v. Budzine, 206 N. 
W. 763, 201 Iowa 898. 

7L Hogg V. Eckhardt, 176 N.E. 882, 
843 Ill. 246. 

Forster v. Sheridan Trust & 
Savings Bank, 267 111 App. 463. 
Ind.—Judah v. Goldsmith. 164 N.E. 
496, 90 Ind.App. 81. 
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Nev.—In re Wilson’s Estate, 66 P. 

2d 1207. 66 Nev. 600. 

Tenn.—Gardner v. Burke, 187 S.W.2d 
25, 28 Tenn.App. 119. 

Bstablishinent of employment oon- 
tzaot 

Party who calls a witness to es¬ 
tablish a contract of employment 
cannot question competency of tes¬ 
timony of such witness. 

Utah.—London Guarantee & Acc Co. 
V. Frazee, 186 P.2d 284, 112 Utah 
91. 

Oaimot speculate as to competency 

Where counsel, instead of imme¬ 
diately asking permission of the 
court to examine a witness on his 
voir dire, proceeded to cros.s-examine 
him at length, in the presence of the 
Jury, he could not object to his in¬ 
competence. Since “the law will not 
permit a party litigant to speculate 
as to whether the testimony of an in¬ 
competent witness may be favorublo 
to him and then, when ho discovers 
that it Is unfavorable, raise the ob¬ 
jection that the witness was incom¬ 
petent.” 

Ill.—Forster v. Sheridan Trust & 
Savings Bank, 267 Ill App. 463, 
468. 

71.5 Cal.—Robinson v. Kelly, 212 P 
2d 921, 96 C.A 2d 320 
ZhEpert opinion of doctor 

Plaintiff who had, on direct exam¬ 
ination, asked doctor, on number of 
occasions, for his professional opin¬ 
ion on various subjects, could not 
urge, on appeal, alleged error in 
permitting such doctor to express 
“an expert opinion” in answer to 
questions asked him. 

Cal.—Bates v Newman, 264 P 2d 197, 
121 C.A.2d 800. 

Expert ae to toxicity 

Where defendant's evidence of tho 
toxicity of a chemical corroborated 
testimony of plaintiff's expert, de¬ 
fendant could not complain that 
plaintiff’s expert was not qualified 
to state that the chemical was toxic 
Mo.—Orr v. Shell Oil Co., 177 S.W 
2d 608, 852 Mo. 288. 

72. Mo.—Hamra v. Or ten, 233 S.W. 
496, 208 Mo.App. 38. 

Error invited 

In an action by an administratrix 
on an account, which it was claim¬ 
ed defendant owed plaintiff’s intes¬ 
tate, the admission of defendant’s 
testimony as to the loss of receipts 
received from Intestate, before he 
had testified as to the contents there¬ 
of, was not ground for reversal, 
where plaintiff had invited the 
court’s ruling permitting testimony 
as to loss of receipts before testi¬ 
mony as to contents by her objec¬ 
tion that parol testimony as to con- 
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A party cannot complain of the form of ques* 
tions asked witnesses of the adverse party, where 
the questions asked his own witnesses were of the 
same nature and where a party objects to the 
form of a question which is in fact proper, and the 
question is subsequently asked, and answered in 
improper form in a misguided attempt to meet the 
objection and cure the supposed error, the fault is 
that of the party, and the admission of the testimony 
is not reversible error.'^S.S ^ party cannot complain 
of error with respect to an answer to a question 
asked on cross-examination where such answer is 
responsive to the question asked and a party 

who cross-examines the adverse party as to a certain 
matter in order to impeach or discredit the testi¬ 
mony of witnesses cannot complain if the adverse 
party subsequently cross-examines him on the same 
matter and for the same purposes.*^3.16 Where a 
party objected to a question on the ground that it 
should be limited in a particular way and the answer 
was confined within the limits stated, the party 
could not complain of the ruling admitting the 
testimony^^ 

A party who testifies may not complain of cross- 
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examination induced by questions propounded to 
the witness by his own attorney 

Where irrelevant matter has been brought into 
the record on direct examination, it is not reversible 
error to permit cross-examination on such mat- 

ter.74.10 

Refreshing recollection. Objections by one party 
in a law action to his opponent's using a memoran¬ 
dum to refresh his recollection while testifying must 
be deemed waived by the objector when he joins in 
a motion of his opponent that the memorandum be 
admitted in evidence and it is so admitted.7415 

§ 1507(1). -Instructions and Refusal 

Thereof 

One may not complain, on review, of errora as to in- 
etructiona which were committed or invited by himaelf, or 
take a poaition inconaiatent with that adopted below. 

The general rules, stated supra §§ 1501, 1503, 
which preclude a party from raising, on review, 
errors committed or invited by himself, or taking a 
position inconsistent with that adopted by him on 
the trial, apply to errors with respect to instruc- 
tions.75 However, a party is not estopped by the 


tents was inadmissible as not the 
best evidence. 

Mo—Hamra v. Orten, supra. 

73. Wis—Krler v. Milwaukee 

Northern R. Co., 120 N.W, 847, 139 
Wis. 207. 

4 C.J. p 706 note 7. 

Form of Inquiry 

A party, adopting: a form of in¬ 
quiry to elicit certain facts, cannot 
predicate error upon the adoption of 
the same form by the adverse party. 
N.D—Prescott v. Merrick, 179 N.W. 
693, 46 N.D. 67. 

“UenarAl” oliaraotar of questton 

Defendant having objected to a 
question which would have enlight¬ 
ened him cannot complain on appeal 
that the particular question was too 
general. 

Mich.—Rogers v. Youngs, 233 N.W. 
365, 252 Mich. 420. 

73.5 Pa.—Burke v. Prudential Ins. 
Co. of America, 27 A.2d 523, 160 
Pa.Super. 80. 

73.10 Mo.—Horrell v. St. Louis Pub¬ 
lic Service Co., 277 S.W.2d 612. 
Ohio.—A. Macaluso Fruit Co. v. Com¬ 
mercial Motor Freight, App., 67 N. 
E.2d 692. 

Tenn.—Pickard v. Berryman, 142 S. 

W.2d 764, 24 Tenn App. 263. 
QuMttoa as to osodibUity of wltasM 
Mo.—^Horrell v. St. Louis Public 
Service Co., 277 S.W.2d 612. 

73.15 Kan.—Seifert v. BerkowiU, 
206 P.2d 478, 167 Kan. 267. 

7^ Me.—^Reid v. Eastern Steamship 
Co., 90 A. 609. 112 Ma 84. 


74.6 S.C.—Leevy v. North Carolina 
Mut. Life Ins Co., 191 S.B. 811, 
184 SC. Ill—A. M. Law & Co. v. 
Cleveland, 173 S.E. 638, 172 S.C. 
200 . 

74.10 Mont—O’Sullivan v Simpson, 
212 P.2d 436, 123 Mont. 314. 

74.15 W.Va—^Wiseman v. Ryan, 182 
S.E. 670, 116 W.Va. 625. 

76. Ala—Seaboard Air Line Ry. Co. 
v. Lowe, 137 So. 448, 223 Ala. 642 
—Earnest v. Corona Coal Co., 102 
So. 446. 212 Ala. 303. 

Arlz —^Walker v. National Mohair 
Growers’ Ass’n, 264 P. 1066, 31 
Ariz. 616—^Wilkinson v. Phoenix 
Ry. Co. of Arizona, 236 P. 704, 28 
Ariz. 216—Copper State Mining Co. 
V. Kidder, 179 P. 641. 20 Ariz. 224. 

Ark—Missouri Pac. R. Co. v. Baker, 
64 SW,2d 821, 188 Ark. 143—Chi¬ 
cago, R, I, & P. Ry. Co V. Garrett, 
18 S.W.2d 321, 179 Ark 690, cer¬ 
tiorari denied 60 S.Ct. 39, 280 U.S 
691, 74 L.Ed. 639—Earle v. Boyer, 
289 S.W. 490, 172 Ark. 634—Stuart 
v. Bandy, 264 S.W. 636, 161 Ark. 
666—Davis v. Scott, 236 S.W. 407, 
151 Ark. 34. 

Cal.—Zuckerman y. Underwriters at 
Lloyd’s, London, 267 P.2d 777, 42 
C.2d 460—Island v. Fireman’s Fund 
Indem. Co.. 184 P.2d 163, 80 C.2d 
641, 178 A.L.R. 896—Jentick v. Pa¬ 
cific Gas & Electric Co., 114 P.2d 
848, 18 C.2d 117—^Hartman Ranch 
Co. V. Associated Oil Co., 78 P.2d 
1168, 10 C.2d 232—Wiezorek v. 

Ferris. 167 P. 284. 176 0. 868. 
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Kuehn v. Lowthian, 269 P.2d 
666. 124 C.A.2d 867—^Shlya v. 

Reviea, 264 P.2d 190, 122 C.A.2d 
156—Smith v. City and County of 
San Francisco, 266 P.2d 999, 117 
C.A.2d 749—Rednall v. Thompson, 
239 P.2d 693, 108 C.A.2d 662—In 
re Hampton’s Estate, 127 P.2d 38, 
reheard 131 P.2d 666, 66 C.A.2d 
543—Bender v. Perry, 99 P 2d 319, 
37 CA2d 206—Gerberich v. South¬ 
ern California Edison Co, 79 P.2d 
783, 26 C.A.2d 471—Jesse v. 

Gigulere, 74 P.2d 310, 24 C A.2d 
160—Pozzobon v. O’Donnell, 36 P. 
2d 236, 1 C.A.2d 151—Manufactur¬ 
ers’ Finance Corporation v Pacific 
Wholesale Radio, 19 P.2d 1013, 130 
C.A. 239—Thomas v. Fursman, 178 
P. 870, 39 C.A. 278. 

Colo.—Lewis v. Harp, 286 P.2d 627, 
132 Colo. 228—^Heimbecher v. City 
and County of Denver, 9 P.2d 280, 
90 Colo. 346. 

Conn.—Vivenzlo v. Heller, 40 A.2d 
194, 131 Conn. 406—Krawitz v. 

Ganzke, 169 A. 897, 114 Conn. 662. 

Fla—Roe v. Henderson, 190 So. 618, 
139 Flo. 386—Cole Motor Car Co. v. 
O’Kelly, 133 So. 874, 101 Fla. 198. 

Ga—De Vane v. Rentz, 123 S.E. 867, 
168 Ga. 530. 

Carmichael v. Texas Co., 184 S.E. 
897, 62 Ga.App. 761—Jones v. Ai¬ 
red, 163 S.E. 444, 41 Ga.App. 472. 

Idaho.—Curtis v. Ficken, 16 P.2d 
977, 62 Idaho 426—^Bryant v. Hill, 
264 P. 869, 45 Idaho 662—Rudolph 
V. Wannamaker, 238 Pr 296, 41 Ida¬ 
ho 98. 
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rule of invited error unless it appears from the | record that the court was led or induced by him to 


Ill.—Goldberg v. Oeoraeadis. 61 N.E 
2d 992. 320 Ill.App. 6S9—Harper v. 
Malandrone. 48 N.B.2d 789. 819 
Ill.App. 247—Bicerman v. 1935 £. 
7lBt St. Bldff. Corp., 80 X.E.2d 794, 
307 Ill.App. 646—Wolf v. Budayn, 
27 N.E.2d 671, 805 Ill.App. 608— 
Woods V. Village of La Grange 
Park. 19 N.E.2d 406. 299 Ill.App. 
1—Jones V. Stoneware Pipe Co., 
277 Ill.App. 18—Pettit v. Well-Mc- 
Lain Co., 262 Ill.App. 423—Sczuck 
Y. Chicago Rys. Co., 229 Ill.App. 
825—Winans v. Congress Hotel 
Co., 227 Ill.App. 276—Smith v. 
Stover Mfg. Co., 205 Ill App. 169. 
See Machelli v. TorrelH. 190 HI. 
App 287—Carlin v. Michigan Cent. 
R. Co, 189 III App. 23—Passwaters 

V. Lake Erie & W. R. Co., 188 Ill. 
App. 121. 

Ind—Butler v. Domer, 32 N.E.2d 694, 
218 Ind. 260—Hogaton v. Bell, 112 
N.E 883, 185 Ind. 636—Bray v. 
Tardy, 106 N.E. 772, 182 Ind. 98. 

Koeneman v. Aldridge. 122 N.E. 
2d 346, 126 Ind App. 176—New 

York Cent. R. Co. v. Verpleatae. 69 
N.E.2d 916, 116 Ind.App. 1, rehear¬ 
ing denied 60 N.E.2d 784. 116 Ind. 
App. 1—Union Traction Co. of In¬ 
diana V. Buell. 140 N.E. 62, 80 Ind. 
App. 222—Chicago, L. S. & S. B. 
Ry. Co. V. Wesolowski, 122 N.E. 
781, 70 Ind.App. 6—Chicago, T. H 
& S. E. Ry. Co. V. Barnes, 119 N.E 
26, 68 Ind.App. 364—Olds v. Loch- 
ner, 106 N.E. 889, 67 Ind App. 269. 
Iowa.—In re Corbin’s Estate, 17 N. 

W. 2d 417, 235 Iowa 654—Sanford v. 
Goodridge, 13 N.W 2d 40, 234 Iowa 
1036—Kelly v. Sigismund, 6 N W. 
2d 864, 232 Iowa 1028—Keeney v. 
Arp De La Gardee, 236 N.W. 745, 
212 Iowa 46—Dean v. Koolish, 234 
N.W. 179, 212 Iowa 238. 

Kan.—Schuette v. Ross, 190 P.2d 198, 
164 Kan. 432—Collins v. Morris, 
178 P. 980, 104 Kan. 77. 

Ky.—Hettich’s Adm’r v. Mel 1 wood 
Dairy, 278 S.W.2d 717—Louisville 
Taxicab & Transfer Co. v. Tun- 
gent’s Adm’r, 229 S.W.2d 986, 313 
Ky. 1—Moore v. Decker, 226 S.W. 
2d 619, 812 Ky. 80—Wathen v. 

Mackey, 187 S.W 2d 1000, 800 Ky. 
116—Hopper v. Barren Fork Coal 
Co., 92 S.W.2d 776, 263 Ky. 446— 
Equitable Life Assur. Soc. of U. S. 
V. Morgan. 72 S.W.2d 46, 254 Ky. 
699—C. L. & L. Motor Express v. 
Lyons, 63 S.W 2d 978, 246 Ky. 611 
—Chesapeake & O. Ry. Co. v. Hob¬ 
son’s Adm’r, 60 S.W.2d 560, 244 
Ky. 162—^Louisville & N. R. Co. v, 
Muncey, 17 S.W.2d 422, 229 Ky. 
538—Nugent Sand Co. v. Howard. 
11 S.W.2d 985, 227 Ky. 91—P. A. 
Clegg & Co. V. Pell. 287 S W. 942, 
216 Ky. 411—Powell v. Louisville 
& N. R. Co., 189 S.W. 213, 172 Ky. 
285. 

Md.—Graff v. Davidson Transfer & 


Storage Co., 65 A.2d 666, 192 Md. 
632—Lynch v. Mayor and City 
Council of Baltimore, 182 A. 582, 
169 Md. 623—Clark v. Banks. 148 
A. 288, 168 Md. 24—Mutual Fire 
Ins. Co. of Montgomery County v. 
Owen, 129 A. 214, 148 Md. 267— 
Jenkins v. Spedden, 111 A. 136, 136 
Md. 637. 

Mass.—^Woodman v. Haynes, 193 N. 

E. 670. 289 Mass. 114. 

Mich.—Norris v. American Steam 
Pump Co., 237 N.W. 382, 266 Mich. 
144—Beattie v. Boylon, 198 N.W. 
942, 227 Mich. 472—Greenstine v. 
Srere, 192 N.W. 676, 222 Mich. 26. 
Miss.-Nasif v. Booth. 72 So.2d 440. 
221 Miss. 126—Mississippi Public 
Service Co. v. Coliier, 183 So. 379, 
183 Miss. 271—^Ross v. Louisville 
& N. R. Co., 181 So. 133, 181 Miss. 
795—Sunflower Compress Co v. 
Clark. 153 So. 823, 172 Miss. 256 
—Brush V. Laurendine, 160 So. 818, 
168 Miss. 7—Gunter v. Yazoo & M. 
V. R. Co, 111 So. 106, 145 Miss. 
476. 

Mo.—Hilton V. Thompson, 227 S.W. 
2d 675, 360 Mo. 177—Null v. Stew¬ 
art, 78 S.W.2d 76—Williams v. St. 
Louis Public Service Co., 73 S.W. 
2d 190. 336 Mo. 336—Taylor v. 
Cleveland, C. C. & St. L Ry. Co., 
63 SW.2d 69, 333 Mo. 660, certio¬ 
rari denied Cleveland, C. C. & St. 
L Ry. Co. V. Taylor, 64 S.Ct. 121, 
290 US. 686, 78 L Ed. 590—Szuch 
V. Ni Sun Lines, 68 S.W 2d 471, 332 
Mo. 469—Parker v. St. Louls-San 
Francisco Ry. Co, 41 S W 2d 386— 
Hunt v. Gus Gillerman Iron & 
Metal Co., 39 S.W.2d 369, 327 Mo. 
887—Sharp v. City of Carthage, 6 
S.W 2d 6, 319 Mo. 1028—Grawe v. 
Schmidt’s Estate, 293 S.W. 376— 
Crews V. Wilson, 281 S.W. 44, 312 
Mo 643—Bryson v Baum. 278 S W 
412—Malone v. Franks, 274 S.W. 
369—Leister v. Wells, 264 S.W. 
76, 300 Mo. 262—Bergfeld v. Kan¬ 
sas City Rys. Co., 227 S.W. 106, 
285 Mo. 664—Hoyt v. Kansas City 
Stockyards of Missouri, 188 S.W. 
106. 

Dowd V. Schoening, App., 276 S 
W 2d 478—Cooley v. St Louis 
Public Service Co., App, 236 S.W. 
2d 31—Montana v. Nenert, App., 
226 S.W.2d 394—Humphries v 
Shipp, 194 S.W.2d 693, 238 Mo.App. 
985—Graham v. St. Louis-Red 
Bud-Chester Bus & Service Co., 
App., 147 S.W.2d 206—Hill v. Lan¬ 
dau, App., 125 S.W.2d 516—^Zam- 
bruski v. Ludewig, App., 110 S W. 
2d 826—Lach v. Buckner, 86 S.W. 
2d 954, 229 Mo.App. 1066—Uantley 

V. Planner, 67 S.W.2d 125, 228 Mo. 
App. 411—Pyle v. McNealy, 62 S. 

W. 2d 921, 227.Mo.App. 1036—Har¬ 
ris V. St. Loui*s-San Francisoo Ry. 
Co., App., 60 S.W.2d 662—Cain v. 
St. Louis Public Service Co., App., 
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69 S.W.2d 734—Shannon v. Unsell, 
App.. 60 S.W.2d 1069—Hart v. Hor- 
ine, App., 34 S.W.2d 624—Griffin v. 
Arney, App., 12 S.W.2d 95—Story 

V. August, App., 10 S.W.2d 965-~ 
Cabool School Dist. v. U. S. Fidel¬ 
ity & Guaranty Co., App., 9 S.W.2d 
103—^Patterson v. Rosenwald, 6 S. 

W. 2d 664, 222 Mo.App. 973—South 
Side Bui<^ Auto Co. v. Schmitter, 
App., 6 S.W.2d 687—1. H. Law¬ 
rence & Son V. Merchants' and 
Mechanics' Mut. Aid Soc., App., 
277 S.W. 688—Black v. Emory, 276 
S.W. 61, 218 Mo.App. 352—Carpen¬ 
ter V. Burmelster, 273 S.W. 418, 
217 Mo.App. 104—^Detchemendy v. 
Wells, App., 263 S.W. 160—Ross- 
Saskatoon Lumber Co. v. Turner, 
Dennis & Lowry Lumber Co, App., 
263 S.W. 119—James v. Butcher, 
App., 215 S.W. 767—Paxson v. 
Cast, 216 S.W. 616, 202 Mo.App. 
610—^Asbury v. Evans, App., 182 
S.W. 786—Robinson v. Ramsey, 
176 S.W. 282, 190 Mo App 206 

Neb —Segebart v. Gregory, 69 N W 
2d 316, 160 Neb. 64—Tlghe v. In¬ 
terstate Transit Lines, 266 NW. 
319, 127 Neb. 633—Trussell v. Fer¬ 
guson, 239 N.W. 461, 122 Neb. 82 
N.H—Zielinski v. Cornwell, 118 A.2d 
734, 100 N.H. 34 

N C —Ingram v Yadkin River Pow¬ 
er Co, 107 SE. 499, 181 N.C. 411. 
N.D—Chezik v. Minneapolis, St. P. 
& S S. M. Ry. Co., 218 N.W 217, 
66 N.D. 663. 

Ohio.—Lester v. Lcuck, 50 N.E.2d 
146, 142 Ohio St 91. 

Thompson v National Life & Ac¬ 
cident Ins. Co, 37 NE2d 621, 68 
Ohio App. 439—Oorpas Juris Be- 
o nndnm cited in Sprung v. E. 1. 
Dupont De Nemours & Co, App., 34 
N.E.2d 41, 48. appeal dismissed, 23 
N.E.2d 947, 136 Ohio St. 94—Frey 
V. E. G. Buchseib, Inc., App, 33 N 
E.2d 862—Hall v. Collart, 163 N.E. 
304, 29 Ohio App. 211. 

Okl.—Farmers' Union Co-op. Gin Co 
V. Squyres, 145 P.2d 949, 193 Old. 
678. 

Or.—Stancliffe v. Corn, 114 P 2d 1014. 
166 Or. 672—Nordlund v. Lewis & 
C. R. Co., 16 P.2d 980. 141 Or. 83— 
Brady v. Hodler, 295 P. 602, 135 Or. 
614—Adskim v. Oregon-Washlng- 
ton R & Nav. Co, 276 P. 1094, 129 
Or. 169—McKay v. Portland Eleva¬ 
tor Co., 275 P. 603, 128 Or. 609— 
Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492, 103 Or. 
362. 

Pa —Menarde v. Philadelphia 

Transp. Co., 103 A.2d 681, 376 Pa. 
497—Title Guaranty Co. v. Barone, 
181 A. 766, 319 Pa. 499. 

Goldman v. Lichtenstul, 179 A. 
870, 118 Pa.Super. 124. 

S.C.—Porter-Constructors v. Dixon 
Motor Service Co., 172 6.E. 419, 171 
S.C. 3^6—Crouc)i v. Cudd, 166 S.E. 
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186, 158 S.C. 1—Houston v. Town 
of West Greenville, 128 S.S. 100, 
128 S.C. 478—McMahan v. McMa¬ 
hon, 115 S.E. 298, 122 S.C. 886, 26 
A.L..R. 1296—MuckenfUSB v. Atlan¬ 
ta & C. A. L. Ry. Co., 118 S.E. 367, 
121 S.C. 110. 

S.D.—Davis & Daniels Co. v. McKll- 
llp, 166 N.W. 880, 39 S.D. 644. 
Tenn.—Gentry v. Betty Lou Bak¬ 
eries, 100 S.W.2d 230, 171 Tenn. 20. 
Tex.—^American Cent. Life Ins. Co. 
v. Alexander, Com.App., 66 S.W. 
2d 864. 

West Texas Transp. Co. v. Hash, 
Clv.App., 43 S.W.2d 162—Sloan v. 
Sloan. Civ.App., 32 S.W.2d 613— 
Hamon v. Sanderford, Civ.App., 28 
S.W 2d 861—Texas & P. Ry. Co. v. 
Baldwin, Civ.App., 26 S.W.2d 969, 
affirmed, ComApp., 44 S.W.2d 909. 
certiorari denied 63 S.Ct. 11, 287 
U S. 606, 17 L.Ed 627—Texas Em¬ 
ployers’ Ins. Ass’ll V. Owen, Civ. 
App, 291 S.W. 940, reversed on 
other grounds, Com.App., 298 S.W. 
642—Southwestern Telegraph & 
Telephone Co. v. French, Civ.App., 
246 SW. 997—McAdoo v. McClure, 
Civ.App, 232 SW. 348, modified in 
other respects Boyles v. McClure. 
Com.App., 243 S W. 1080—^Pirst 
Nat. Bank v Hardtt, Civ.App, 204 
S W. 712, error refused—Texas & 
P. Ry Co V. Williams. Civ.App, 
196 S W. 230, error refused 
Utah —Pettingill v. Perkins, 272 P. 
2d 186, 2 Utah 2d 266—Jensen v. 
Utah Ry. Co., 270 P. 349. 72 Utah 
366. 

Vt—Babcock v. Carter, 146 A. 260, 
102 Vt 137. 

Va.—^Ashworth v. Baker, 90 S E.2d 
860, 197 Va. 682—Torke v. May¬ 
nard. 3 SE.2d 366. 173 Va. 183— 
Drumwright v. Walker, 189 S E 
310, 167 Va. 307—Richmond-Ash- 
land Ry. Co. v. Jackson, 162 S.E 
18, 157 Va. 628—Hawkins & Bu¬ 
ford V Edwards, 84 S.E. 664, 117 
Va 311 

Wash—Gile v. Nielsen, 146 P.2d 288, 
20 Wash 2d 1—A. G. Rushlight & 
Co. V. Johnson, 139 P.2d 280, 18 
Wash 2d 383—Richardson v. Pacif¬ 
ic Power & Light Co., 118 P.2d 
986, 11 Wash.2d 288—Gabrielson v 
Swinburne, 61 P.2d 368, 184 Wash 
242—Myers v. Newnham, 286 P. 
663, 165 Wash 609—McAllister v. 
Hogue. 234 P. 667, 133 Wash. 664. 
Wyo.—Bader v. Mills A Baker Co., 
201 P. 1012, 28 Wyo. 191. 

71 C.J. p 160 note 72. 

Abssaos of oonassl 

As a party may never avail him¬ 
self of Invited error, he cannot, to 
secure continuance, order his coun¬ 
sel to leave the court room, and aft¬ 
erward complain that Instructions 
given were oral, and that such in¬ 
structions were not assented to by 
bis counsel, for, had counsel been 
present, the error might have been 
avoided. 


Utah.—Van Cott ▼. Wall, 178 P. 42, 
68 Utah 282. 

t 

Adopting adTeraazy’s poditloa 

(1) Defendants, having requested 
an instruction which adopted the 
theory of plaintiff’s instruction, 
could not later complain. 

Mo.—Balsano v. Madden, App., 138 
S.W.2d 660—Rice v. Gray, 34 S.W. 
2d 667. 226 Mo.App. 890. 

(2) Plaintiff having referred the 
jury to defendant’s instruction for 
the definition If an ’’accommodation 
maker” of a note cannot complain 
that the Instruction was erroneous. 
Mo.—People’s Trust & Savings Co. 

V. Arthaud. App., 22 S.W.2d 860. 

(3) In an action against a railroad 
for the death of a mule on the track, 
defendant could not complain that 
the instruction was erroneous, as 
falling properly to define what was 
a “lawful fence,” under Rev.St.(1909) 
4 6466, where, by requesting and re¬ 
ceiving certain instructions, defend¬ 
ant adopted plaintiff’s definition as 
its own. 

Mo.—Quinn v. Atchison, T. A S. P. 
Ry. Co., App., 193 S.W. 933. 

(4) Where defendant in its in¬ 
structions by specific reference to 
plaintiff's instruction adopted the 
same theory of submission, defend¬ 
ant could not on appeal urge that 
plaintiff's instruction was erroneous. 
Mo—Consolidated School Dist. No. 3 

of Grain Valley v. West Missouri 
Power Co., 46 S.W.2d 174, 329 Mo 
690 

Heuer v. Ulmer, App., 281 S.W.2d 
820. 

(5) But a defendant by requesting 
an Instruction that the burden of 
proof was on plaintiff to prove that 
defendant was guilty of negligence 
“as submitted to you in these in¬ 
structions,” and “where defined in 
these Instructions,” did not adopt 
plaintiff’s instruction on negligence 
so as to be precluded from complain¬ 
ing thereof 

Mo.—Fidelity A Casualty Co. of New 
York V Kansas City Rys Co., 231 
SW. 277, 207 Mo App. 137 

(6) Party who adopts other par¬ 
ty’s instructions cannot complain of 
error in such instructions. 

Mo.—Ferguson v. Betterton, 270 S. 

W. 2d 766, 364 Mo 997. 

Heuer v. Ulmer, supra. 

(7) Party who specifically adopts 
another party’s theory cannot com¬ 
plain of instruction on that theory. 
Mo —Robinson v. Missouri-Kansas- 

Tcxas R, Co., App, 123 S W 2d 
624. 

(8) Party who joined issue on the 
theory presented in the other par¬ 
ty’s instruction cannot complain of 
such instruction. 

Mo.—Glbbany v. Walker, 121 S.W.2d 
317, 238 Mo.App. 489. 

(9) Defendant, joining plaintiff in 
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submitting case on certain theory by 
requesting Instruction submitting 
converse of plaintiff’s Instruction on 
such theory, is in no position to 
complain of plaintiff’s instruction. 
Mo.—Bowman v. Moore, 167 S.W.2d 

676, 237 Mo.App. 1163. 

(10) Where defendants in request¬ 
ed instructions did not join in errors 
embodied in Instruction given with 
one exception, plaintiff could not con¬ 
tend that defendants joined in error 
by submitting instructions on same 
theory as that contained in given in¬ 
struction. 

Mo.—Carlisle ▼. Tilghmon, 169 S.W. 

2d 663. 

As to Joint or several verdict 

Even if the evidence would support 
a joint verdict against the owners 
of colliding automobiles for injuries 
to a guest in one of the automobiles, 
where each defendant insisted that 
the other was solely responsible, nei¬ 
ther could object that the charge led 
the jury to believe that both could 
not have been negligent, in the ab¬ 
sence of a request to charge that a 
Joint verdict might bo returned. 
Mich.—Beattie v. Boylon, 198 N.W. 

942. 227 Mich. 472. 

Bound by election to stand on ohorge 

Defendant’s counsel was held 
bound by election to stand on the 
charge, so that defendant could not 
raise the question of the correctness 
of the proposition on appeal. 

Iowa.—Freidli v. Davenport A M. Ry 

Co., 161 N.W. 678, 180 Iowa 387. 

Oonnsel’s expression of satisfaction 
with charge 

(1) Plaintiff whose attorney stat¬ 
ed that plaintiff was satisfied in an¬ 
swer to the court’s que.stion at the 
conclusion of the principal charge as 
to whether there was anything fur¬ 
ther, is in no position to question 
the correctness of the instruction 
on appeal. 

Tenn —Nashville Gas A Heating Co. 

v. Phillips. 69 SW2d 914, 17 Tenn. 

App. 648. 

(2) Defendants in a malicious 
prosecution action could not com¬ 
plain of an alleged erroneous in¬ 
struction, where, before arguments 
were commenced, the trial judge re¬ 
quested the attorneys to submit spe¬ 
cial requests in writing and none 
was submitted, and when the charge 
was concluded the trial judge in¬ 
quired if there was anything that 
the attorneys wished to call the 
judge’s attention to and defendants’ 
attorney answered that the judge 
had fully covered the law. 

S.C.—Byus V. Eason. 182 S.E. 442, 

178 S.C. 176. 

(3) Where counsel in answer to 
the court’s inquiry stated no cor¬ 
rections were desired to charge, er¬ 
ror could not. on appeal, be assigned 
upon faulty statements In the 
charge. 


6 C.J.S.—68 
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of invited error | is applicable notwithstanding the good faith of the 


commit the error.7® The doctrine 

Minn.—^Donaldson v. Carftensen, 247 
N.W. 622. 188 Minn. 448. 

(4) Even if exception to a written 
Instruction was unnecessary, counsel 
waived the right to challenge the in¬ 
struction on appeal by saying at the 
trial that he had no exceptions to 
the instructions. 

Or.—Brown v. Jones. 8 P.2d 768. 187 
Or. 620. 

(6) Approval of charge by counsel 
before delivery by trial Judge, al¬ 
though not necessarily conclusive, 
has slgniflcance which cannot be ig¬ 
nored on review. 

Pa.—^Zoni V. Mutual Life Ins. Co. of 
New York, 88 A.2d 446. 168 Pa. 
Super. 1. 

(6) Where a litigant fails to avail 
himself of an opportunity offered by 
the trial Judge to suggest inaccura¬ 
cies in its charge, he cannot com¬ 
plain thereafter, if there was a fail¬ 
ure to correct the language em¬ 
ployed. 

Pa.—^Broomall v. Pennsylvania R. 
Co.. 146 A. 70S. 296 Pa. 132. 

Pfordt V. Educators Beneficial 
Ass'n. 14 A 2d 170. 140 Pa.Super. 
170. 

Fine V. Philadelphia Suburban 
Transp. Co.. Com.PI.. 34 Del.Co. 
526. 

(7) Appellant could not be heard 
to complain of an Incomplete instruc¬ 
tion, where appellant declined to take 
advantage of an invitation by trial 
Judge to make any further sugges¬ 
tions. 

Pa.—Brier Hill Coal Co. v. Hartford 
Steam Boiler Inspection & Insur¬ 
ance Co. of Hartford, Conn., 22 A. 
2d 230, 146 Pa.Super. 193. 

(8) Complaint could not be made 
of the inadequacy of Instructions 
where complaining party remained 
silent when asked by trial Judge 
whether, at conclusion of charge, 
counsel desired him to say anything 
else. 

Pa.—Relthof v. Pittsburgh Rys. Co., 
66 A.2d 346. 361 Pa. 489—Groll- 
man v. Metropolitan Life Ins. Co.. 
198 A. 10. 329 Pa. 270. 

Peters v. Public Service Taxi 
Co.. Com PI, 47 Lack.Jur. 183-— 
Keystone Lumber Co. v. Boleski, 
Com.Pl., 13 Northumb.Leg.J. 332. 

Beolaration or nOe of law 

(1) Plaintiffs, who expressed con¬ 
tent with declarations of law given, 
might not predicate error on giving 
or refusal of declarations. 

Mo.—Craig v. Rhodes. 298 S.W. 766. 

(2) An Insurance company, having 
asked for an instruction on a rule of 
law laid down in accordance there¬ 
with, and the evidence for assured 
having fully measured up to such 
rule, the company is bound by such 
rule of law. 


Ya.—^Phoenix Ins. Co. v. Shulman 
Co., 99 S.E. 602. 126 Ya. 281. 

(8) Where the cause is submitted 
to the Jury under a charge framed 
as requested by plaintiff, such 
charge, whether right or wrong, is 
the law of the case so far as plain¬ 
tiff la concerned. 

Minn.—Lee v. Wilson, 208 N.W. 803, 
167 Minn. 248. 

2>egre# of proof 

Where plaintiff invited a charge 
that the preponderance of the evi¬ 
dence was sufficient to prove fraudu¬ 
lent representation, if the charge 
was erroneous, he cannot complain. 
Ohio.—State Savings & Trust Co. v. 
Grady. 163 N.E. 238, 20 Ohio App. 
386. 

Duty of oouasel 

It is Incumbent on counsel to pro¬ 
pose instructions which do not mis¬ 
lead a Jury into bringing in an im¬ 
proper verdict. 

Cal.—Jen tick v. Pacific Gas & Elec¬ 
tric Co.. 114 P.2d 843, 18 C.2d 117. 

Estopped to ooudema adversary for 
not requesting instruotions 

Defendant has Just as much right 
to request instructions as plaintilT, 
but, if not requesting instructions, 
cannot condemn plaintiff for like 
conduct. 

Mo.—Barber v. American Car & 
Foundry Co.. App., 14 S.W.2d 478. 

Dmtruotions In aooordanoe with ob¬ 
jector’s pleading 

(1) One may not complain of in¬ 
structions which follow or accord 
with the allegations of his own 
pleadings. 

Ga.—Lenox Drug Co. v. New Eng¬ 
land Jewelry Co., 86 S.E. 681, 16 
Ga.App. 476. 

Ind.—Equitable Life Assur. Soc. of 
the U. S. V. Campbell, 150 N.E. 31, 
86 Ind App 460 rehearing denied 
161 N.E. 682, 86 Ind.App. 460— 
State V. McNelis, 122 N.E. 690, 72 
Ind.App. 231. 

(2) In an action against a carrier 
for damages for assault and battery 
by a conductor, defendant cannot 
complain of an instruction requiring 
the conductor to use no more force 
than was reasonably necessary to 
protect himself, where drawn in the 
identical language of the answer filed 
by defendant. 

Mo.—^Parris v. Deerlng Southwestern 
Ry. Co., App.. 227 S.W. 1071. 

(8) Where plaintiff alleged perfect 
health, except a slight weakness in¬ 
cident to an operation, she could not 
complain of an instruction that the 
car should be heated sufficiently for 
a person in normal health. 

Tex.—Bulloch v. Missouri, K. & T. 
Ry. Co. of Texas, Civ.App.. 171 S. 
W. 808. 


Waiver showm by withdrawal of re- 
quest 

Plaintiff, in an action for injury 
resulting from an automobile colli¬ 
sion, having withdrawn a request for 
a charge outlining the proper speed 
limit after the Judge had mistakenly 
charged thereon, was held to have 
waived the right to complain of the 
instruction. 

S.C—Watson v. Sprott, 133 S.B. 27, 
134 S.C. 867. 

Pallure to eorvect omlsslou or defect 
la charge 

Pa.—Cunningham v. Spangler. 186 A. 
173, 128 Pa.Super. 161. 

Ambulaaoe as **authoarlBed emergen, 
cy vehicle’* 

Minn.—Rogers v. Minneapolis St. Ry. 
Co.. 16 N.W.2d 616, 218 Minn. 454 

76. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Hudson. Com. 
App., 17 S.W.2d 793. 

waiver, estoppel, or Invited error not 
shown 

(1) In general. 

Ariz.—^Fidelity & Deposit Co. of 
Maryland v. Ware, 63 P.2d 415, 
47 Ariz. 12. 

Cal.—^Huebotter v. Follett, 167 P 2d 
193, 27 C.2d 766. 

Weeks v. Raper, 294 P.2d 178, 
139 C.A.2d 737—Nosbonne v. Brill, 
128 P.2d 67, 63 C.A 2d 436—Fink 
v. Weisman, 23 P.2d 438, 132 Cal 
App. 724—Galloway v. United 
Railroads of San Francisco, 197 P. 
663, 61 C.A. 676. 

Ga.—Home Ins Co of New York v 
Montgomery, 200 S.E. 168, 69 Ga. 
App. 173—Small v. Robertson, 110 
S E. 604. 28 Ga.App. 162. 

Idaho.—Graham v. Milsap, 290 P 2d 
744, 77 Idaho 179—Kleinschmidt v 
Scribner, 30 P.2d 362, 64 Idaho 185. 
Ill.—Kanousis v. Lasham Cartage 
Co., 76 N.E.2d 239, 332 Ill.App 626. 
Ind.—Bennighof-Nolan Co. v. Adcock, 
141 N.E. 782, 194 Ind. 33, 29 A.L R 
1344. 

Ky.—^Dixie Ohio Exp Co. v. Yickery. 

206 S.W.2d 821, 306 Ky. 171. 

Mo.—Jones v. Terminal R. R. Ass’n 
of St. Louis, 242 S.W.2d 473— 
Thompson v. Byers Transp. Co., 
239 S.W.2d 498, 362 Mo. 42— 

Schneider v. St. Louis Public Serv¬ 
ice Co., 238 S.W.2d 360—Jacobs v. 
Gilleylen, 224 S.W.2d 982. 369 Mo 
987—^Atterbury v. Temple Stephens 
Co., 181 S.W.2d 669, 363 Mo. 6— 
Clay V. Missouri Pac. R. Co., 6 S. 
W.2d 409—Griffith v. Continental 
Casualty Co., 236 S.W. 83, 290 Mo. 
466—State ex rel. Detroit Fire & 
Marine Ins. Co. v. Ellison, 187 S. 
W. 28. 268 Mo. 239. 

Weishaar v. Kansas City Public 
Service Co.. App.. 128 S.W.2d 382 
—Robinson v. Missourl-Kansas- 
Texas R. Co.. App.. 128 S.W.2d 624 
—^Smith V. Washington Nat. Ins. 
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complaining party and, where his acts were 
responsible for the instruction, a party cannot avoid 
the doctrine by asserting that the error was not 
deliberately or willfully induced.*^®*^® 

Whether an instruction is erroneous will not be 
considered where the court, elsewhere in its charge 
and without objection from the complaining party, 
instructed the jury to substantially the same ef¬ 
fect.*^ If a party requests, and the court re¬ 

jects, an erroneous instruction, this does not of itself 
justify the giving of an erroneous instruction not 
requested by such party.'^®-20 Plaintiff cannot com¬ 
plain that the language of defendant's instructions 
is in conflict with that part of plaintiff*s instruction 


which IS not supported by the evidence.^®-*® A party 
cannot complain because the trial court informed the 
jury that an instruction was requested where, by 
his own statement and acts, he had previously made 
that fact perfectly clear to them.’^^.so 

§ 1507(2). -Instructions Given at 

Request of Complaining Party 

A party may not, on review, complain of error in In- 
atructione given at his own request or assign as error 
Inconsistency produced in the charge by the giving of art 
instruction which he requested. 

A party will not be heard, on review, to allege 
error in instructions which were given at his request 
by the trial court and it is immaterial that he 


Co., App., 91 S.W.2d 169—Grider v. 
Frable, App., 90 S.W.2d 461—Cain 
V. St. Louis Public Service Co., 
App., 69 S W 2d 734—McMahon v. 
Joseph Greenspon's Sons Iron & 
Steel Co., App.. 267 S W. 83—Ryan 
V. National Council of The Knights 
and Ladies of Security, App., 267 
S W. 1071—Cromeens v. Sovereign 
Camp. W. O. W. 233 S W. 287, 208 
Mo App. 11. 

NJ—Celia V. Roth, 174 A. 703, 113 
N.J Law 468. 

N.Y.—Bulson v. Lear, 226 NTS. 479, 
222 App.Div. 413. 

N C —Sumner v. Sumner, 44 S E 2d 
40, 227 NC. 610—Washington 

Horse Exch Co v Bonner, 103 S E 
907, 180 N.C. 20. 

Ohio—Doering v City of Cleveland, 
App, 114 NE 2d 273. 

Or—De Labhmltt v. Journal Pub 
Co.. 114 P2d 1018, 166 Or 660, 136 
ALR 1176. 

SC—Padgett v. .Southern Ry Co, 
65 SE.2d 297, 219 SC. 363 
Tex.—First Nat Bank v. Todd, Com 
App , 231 S.W. 322 

Graham v Gatewood, Civ App , 
166 SW.2d 768, error refused 
Wash—Messenger v. Frye, 28 P.2d 
1023, 176 Wash. 291. 

(2) Error in giving general charg¬ 
es was not invited or waived by de¬ 
fendant requesting special charges 
general In nature and not presenting 
the same matters complained of in 
the general charges. 

Tex.—St. Louis Southwestern Ry 
Co. of Texas v. Hudson, Com.App, 
17 S.W.2d 793. 

(3) That a charge general in form 
is requested after objection to the 
main charge as being general is over¬ 
ruled cannot invite error already 
committed. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Hudson, supra. 

To same effect Fort Worth & D. 
C. Ry. Co. V. Amason, Civ.App., 239 
S.W. 859. 

(4) Where a railroad company al¬ 
leged that compliance with the Blow 


Post Law was impossible, plaintiff’s 
argument that the law would not re¬ 
quire an engineer to time the inter¬ 
vals between blasts with a watch 
did not estop him to complain of 
error in the charge submitting the 
question whether the railroad com¬ 
pany could strictly or practically 
comply with the statute. 

Ga.—Lime-Cola Bottling Co. v. At¬ 
lanta & W. P. R. Co., 128 S E. 226, 

34 Ga.App. 103. 

(5) Error in an instruction, which 
required plaintiff to prove freedom 
from contributory negligence, con¬ 
trary to Code Supplemental Suppl. 
(1915) S 3593a, imposing the burden 
of proving such negligence on de¬ 
fendant, was not invited by the alle¬ 
gation of the petition that plaintiff 
was not negligent, which was mere 
surplusage 

Iowa—Swan v, Dalbey, 179 N.W. 813, 

189 Iowa 1046. 

(6) A requested instruction on 
mutual negligence in failing to give 
the right of way did not waive error 
In giving an instruction that a mo¬ 
torist’s presence on the wrong side 
of the road constituted negligence. 
Iowa.—Cooley v. Killingsworth, 228 

N.W. 880, 209 Iowa 646. 

(7) That defendant interposed, be¬ 
sides general denial that the money 
sued for was advanced as a loan, an 
afhrmative defense that the money 
was given in payment of stock was 
not an invitation to commit error by 
giving an instruction that the burden 
of proving defense was on defendant. 
Wash.—Schmitz v. Mathews, 233 P. 

660, 183 Wash. 335. 

(8) Defendant was held not pre¬ 
cluded from complaining of an in¬ 
struction that the burden was on 
him to prove allegations of affirm¬ 
ative defense, which amounted to 
mere general denial, even if such 
defense were an invitation to com¬ 
mit error, where he requested prop¬ 
er instruction. 

Wash.—Schmitz V. Mathews, supra. 

(9) Giving of erroneous charge 
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could not be Justified because omis¬ 
sion thereof from charge on former 
trial was challenged 
Tex.—City of Beaumont v. Wiggins, 
Civ.App., 136 SW.2d 260, error 
dismissed. Judgment correct. 

(10) Where charge given at plain¬ 
tiff’s request, if bad, was bad for a 
different reason from the patent il¬ 
legality immanent in charges given 
for defendant, the principle of estop¬ 
pel could not be invoked to eradicate 
any prejudicial error from the giv¬ 
ing of the charges for the defend¬ 
ant. 

Ala—Terry v. Nelms, 54 So 2d 282, 
256 Ala. 291. 

(11) Where an erroneous special 
charge was requested by both par¬ 
ties, but it was given on request of 
plaintiff, such charge was not harm¬ 
less, with respect to defendant, as 
an Invited error. 

Tex—Traders & General Ins. Co. v 
Milliken, Civ.App, 110 S.W.2d 108. 
76.6 Cal.—Jentick v. Pacific Gas & 
Electric Co., 114 P.2d 343, 18 C 2d 
117. 

Greenleaf v. Briggs, 178 P.2d 
469, 78 C.A.2d 720 

76.10 Cal.—Jentick v. Pacific Gas & 
Electric Co., 114 P.2d 343, 18 C.2d 
117. 

76.15 Ga.—Atlantic Co. v. Taylor, 
61 S.E2d 204, 82 Ga App 361. 

76.20 Cal.—Cohen v. Penn Mut. Life 
Ins. Co., App., 302 P.2d 46. 

76.25 Mo.—Jones v. Hughey, 288 S. 
W.2d 660. 

Xnstn&otioiL dlraotlag vardlot 

Moj—J ones v. Hughey, supra. 

76.30 N.D.—Reuter v. Olson, 59 N. 

W.2d 830, 79 N.D. 834. 

77. U.S.—Corpus Juris eitsd la U. 
S. V. Wurtsbaugh, C.C.A.La., 140 
F.2d 634, 637. 

Ala.—^Johnson v. Pruitt, 194 So. 406, 
29 Ala.App. 174, reversed on other 
grounds 194 So. 409, 239 Ala. 44-— 
White Trunk & Bag Co. v. Brant¬ 
ley, 75 So. 182, 16 Ala.App. 37— 
Birmingham Ry„ Light & Power 
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Co. V. Donaldson, IS So. 696, 14 Ala. 
App. 160. 

Ari*.—^Town of Williams v, Perrin, 
217 P.2d 918, 70 Arls. 167—South¬ 
west Cotton Co. V. Ryan, 199 P. 
124, 22 Arlz. 520. 

Ark.—^Home Co. v. Ltammers, 254 S. 
W.2d 65, 221 Ark. 811—Missouri 
Pac. R. Co. V. Brown, 116 S.W.2d 
1083, 195 Ark. 1060—^American Co. 
of Arkansas v. Baker, 60 S.W.2d 
572, 187 Ark. 492—Midland Valley 
R. Co. V. Barkley, 291 S.W. 431. 
172 Ark. 898, reversed on other 
grounds 48 S.Ct 842, 276 U.S. 482. 
72 UEd. 664. 

Cal.—^Nevis v. Pacific Gas & Elec. 
Co., 275 P.2d 761, 48 C.2d 626— 
Jentlck V. Pacific Qas & Electric 
Co.. 114 P.2d 348, 18 C.2d 117— 
Hinkle v. Southern Pac. Co., 87 P. 
2d 349, 12 C.2d 691—Hartman 

Ranch Co. v. Associated Oil Co.. 78 
P.2d 1163, 10 C.2d 232—Martlnelll 
V. Poley, 292 P. 461, 210 C. 460— 
Walsh V. Standart, 164 P. 796, 174 

C. 807—^Newby v. Tlmes-Mlrror 
Co.. 160 P. 233, 173 C. 387. 

Gray v. Rheem Mfg. Co., 299 P. 
2d 900, 143 C.A.2d 637—Ching v. 
Dy Foon, 299 P.2d 668, 143 C.A.2d 
129—Femer v. Casalegno, 297 P. 
2d 91, 141 C.A.2d 467—Redfoot v. 
J. T. Jenkins Co., 291 P.2d 134, 188 
C.A.2d 108—Gould v. Samuels, 282 
P.2d 666, 132 CA.2d 459—Bernstein 
y. Maimes, 272 P.2d 629. 126 C.A. 
2d 468—Bates v. Newman, 264 P. 
2d 197, 121 CA2d 800—^Newman 
V. Lios Angeles Transit Lines, 262 
P.2d 95, 120 C.A.2d 686—Fuentes 
V. Panella, 260 P.2d 863, 120 C.A. 
2d 175—Jansen v. Southern Pac. 
Co., 247 P.2d 681, 112 C.A.2d 833— 
Bivens v. Haber, 233 P.2d 923, 105 
C.A.2d 628—^Walker v. Jensen, 212 
P.2d 669, 96 C.A.2d 269—^Pomerantz 
V. Bryan Motors, 206 P.2d 440, 92 C. 
A.2d 114—^Lennlng v. Chiolo, 147 P. 
2d 410, 63 C.A.2d 611—O'Brien v. 
Schellberg, 140 P.2d 159, 69 C.A.2d 
764—In re Hampton's Estate, App, 
127 P.2d 88, reheard 131 P.2d 666. 
55 C.A.2d 543—Heath v. Fruzla, 123 
P.2d C60, 60 C.A.2d 698—Bender 
V. Perry, 99 P.2d 319, 37 C.A.2d 206 
—Christy v. City of Alhambra, 60 
P.2d 464, 9 C.A.2d 499—Rigall v. 
Lewis, 37 P.2d 97. 1 C.A.2d 737— 
Ewens v. Newman, 21 P.2d 1007, 
131 C.A. 602—^Murray v. Kunde, 
267 P. 158, 91 C.A. 440—^Wlttmann 
V. Whittlngham. 269 P. 63. 86 C.A. 
140—Norton v. Hpulette, 268 P. 
1104, 86 C.A. 233—^Hughes v. Pa¬ 
cific Electric Ry. Co., 208 P. 836, 
68 C.A. 376. 

Colo.—Emley v. Tenenbone, 255 P. 
627, 81 Colo. 399—^Western Assur. 
Co. V. Bronstein, 236 P. 1013, 77 
Colo. 408. 

Conn.—^Hofacher v. Fox, 112 A.2d 
217, 142 Conn. 179—^Andrews v. 
Dougherty, 112 A. 700, 06 Conn. 

40. 


DeL-rEmerson v. Universal Products 
Co., 179 A. 383, 6 W.W.Harr. 648. 

D.C.—^District of Columbia v. Bauer, 
66 APP.D.C. 280, 4 F.2d 947, certio¬ 
rari denied 45 S.Ct 636, 268 U.S. 
700, 69 L.Ed. 1165. 

Ga.—Citisens* St Southern Bank v. 
Seigler, 146 S.E. 486, 167 Ga. 667. 

Freedman v. Petty, 92 S.B.2d 
688, 93 Ga.App. 690—Western A A. 
R. R. V. Fowler, 47 S.B.2d 874, 77 
Ga.App. 206—^Laing v. Bodiford, 
103 S.E. 743, 26 Ga.App. 460—Sea¬ 
board Air Line Ry. Co. v. Pruitt, 
102 S.E. 182, 24 Ga.App. 748. 

Idaho.—Laidlaw v. Barker, 297 P.2d 
287—Neff V. Hysen, 244 P.2d 146, 
72 Idaho 470—^Fulgham v. Gatfleld, 
241 P.2d 824, 72 Idaho 367—Ben¬ 
nett V. Deaton. 68 P.2d 896, 67 Ida¬ 
ho 762—OorpuB yurls cited la 
Kleinschmidt v. Scribner, 30 P.2d 
862, 366. 64 Idaho 186—White v. 
Larsen A Shafer, 3 P.2d 994, 51 
Idaho 187. 

Ill.—Crosby v. De Land Special 
Drainage Dlst., 11 N.E.2d 937, 367 
Ill. 462. 

Steward v. Bartley, 124 N.B.2d 
899, 6 Ill.App.2d 208—Gidlof v. 

Grosser. 80 N.E.2d 283, 836 Ill. 
App. 124—Osinski v. Benson, 66 N. 

E.2d 665. 323 Ill.App. 662—Man- 
zeske v. Yellow Cab Co., 64 N.E.2d 
239, 322 IlLApp. 280—Branch v. 
Woulfe, 21 N.E.2d 148, 800 Ill.App. 
472—^Woods V. Village of La 
Grange Park, 19 N.E.2d 406, 299 
IlLApp. 1—Chicago Paper Co. v. 
Grigsby-Grunow-Hinds Co., 262 Ill. 
App. 74—^Kresin v. Brotherhood of 
American Yeomen, 217 Ill.App. 448 
—Conover v. Wabash Ry. Co., 208 
Ill.App. 106—^Warren v. Jackson. 
204 Ill.App. 576. See Finley v. 
Federal Life Ins. Co., 211 Ill.App. 
66—^Fiedler v. Chicago, I. & S. R. 
Co., 196 IlLApp. 408. 

Ind.—City of Lafayette v. Clark, 182 
N.E. 661, 76 lnd.App. 665—Amen 

V. Standard Steel Car Co., 123 N.E. 
7, 72 Ind.App. 179. 

Iowa.—Odegard v. Gregerson, 12 N. 

W. 2d 659, 234 Iowa 326—Leonard 

V. City of Muscatine, 291 N.W. 446, 
227 Iowa 1381—^Hunt v. Dee Moines 
City Ry. Co., 177 N.W. 48. 188 Iowa 
1068—^Wilkins v. Keokuk Electric 
Co., 174 N.W. 231—Hanley v. Trav¬ 
elers* Protective Ass'n, 161 N.W. 
125—Hanley v. Fidelity & Casual¬ 
ty Co., 161 N.W. 114, 180 Iowa 806. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 661—Gardenhire v. 
Sinclair-Prairie Oil Co., 44 P.2d 
280, 141 Kan. 865. 

Ky.—Sears v. Frost's Adm’r, 279 S. 

W. 2d 776—Hettich's Adm'r v. Mell- 
wood Dairy. 278 S.W.2d Yl7— 
Sparks v. Doss, 263 S.W.2d 246— 
Reeves v. Thompson, 220 S.W.2d 
91, 810 Ky. 236—^Ligon v. Redding, 
188 S.W.2d 488, 800 Ky. 829—Pur- 
sifull V. City of Pineville, 183 S. 
W.2d 32, 298 Ky. 468—Tate v. Sha* 
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Tsr. 162 S.W.2d 269, 287 Ky. 29— 
Willis V. Barber, 188 S.W.2d 651, 
280 Ky. 417—^Davis v. Bennett's 
Adm'r, 182 S.W.2d 884, 279 Ky. 799 
—Carter v. Harlan Hospital, 128 
S.W.2d 174, 278 Ky. 84—Dorris v. 
Stevens' Adm'r, 99 S.W.2d 766, 266 
Ky. 602—Wallis v. Illinois Cent. R. 
Co., 66 S.W.2d 716, 247 Ky. 70— 
Turner Elkhorn Coal Co. v. Smith, 
89 S.W.2d 649, 239 Ky. 428—Carr 

V. Hanners, 24 S.W.2d 670, 232 Ky. 

670—Saunders' Ex’rs v. Armour & 
Co., 296 S.W, 1014, 220 Ky. 719— 
Louisville A N. R. Co. v. Bays* 
Adm'x, 295 S.W. 462, 220 Ky. 468— 
Higgins V. Forkner, 277 S.W. 988, 
211 Ky. 688—Kappa v. Brewer, 268 
S.W. 831, 207 Ky. 61—O’Dell’s 

Adm'r v. Louisville A N. R. Co., 266 
S.W. 660, 200 Ky. 746—Bailey’s 
Widow and Heirs v. See, 219 S.W. 
1061, 187 Ky. 696—Southern Ry. 
Co. in Kentucky v. Jones, 188 S.W. 
873, 172 Ky. 8—Louisville A N. R. 
Co. V. Sinclair, 188 S.W. 648, 171 
Ky. 662—City of Paris v. Baldwin 
Bros., 186 S.W. 144, 169 Ky. 802. 

Md.—^Mutual Fire Ins. Co. of Mont¬ 
gomery County V. Owen, 129 A. 214, 
148 Md. 267—Horner v. Rowe, 116 
A. 471, 139 Md. 660—McDonald v. 
City of Baltimore, 105 A. 266, 133 
Md. 301. 

Mass.—Korb v. Albany Carpet Clean¬ 
ing Co., 17 N.E.2d 150, 301 Mass 
317—Massachusetts Biographical 

Soc. V. Russell, 118 N.E. 662, 229 
Mass. 624. 

Mich—Donnelly v. William R. John¬ 
ston Mfg. Co., 198 N.W. 894, 227 
Mich. 376—Kitchen v. Hill, 184 N 

W. 465, 216 Mich. 668. 

Minn.—Heise v. J. R. Clark Co., 71 
N.W.2d 818, 245 Minn. 179. 

Miss.—Sansing v. Thomas, 52 So. 2d 
478, 211 Miss. 727—State High¬ 
way Commission v. Randle, 179 So 
273, 180 Miss. 834—Corpus Juris 
quoted la Yazoo A M. V. R. Co. v 
Wade, 139 So. 403, 406, 162 Miss. 
699. 

Mo—Hayes v. Wabash R. Co., 233 
S.W.2d 12, 360 Mo. 1223—Mahan 
v. Baile, 216 S.W.2d 92, 368 Mo. 626 
—Dove V. Atchison, T. A S. F. Ry. 
Co., 163 S.W.2d 648, 349 Mo. 798— 
Tindall v. Marshall's U. S. Auto 
Supply Co., 169 S.W.2d 302, 348 
Mo. 1189—Schneider v. Dublnsky 
Realty Co., 127 S.W.2d 691, 344 
Ma 664—Hogan v. Kansas City 
Public Service Co.. 62 S.W.2d 866, 
333 Mo. 698—Sutton v. Anderson, 
31 S.W.2d 1026, 826 Mo. 804—Clay¬ 
ton V. Wells, 26 S.W.2d 969, 824 
Mo. 1176. 

Yankoff v. Allied Mut. Ins. Co., 
App., 289 S.W.2d 471—^New v. Kan¬ 
sas City School of Watchmaking, 
App., 222 S.W.2d 966—Fuldner v. 
Isaac T. Cook Co., App., 127 S.W. 
2d 726—^Robinson v. Mlssouri-Kan- 
sas-Tezas R. Co., App., 123 S.W. 
2d 624—Smith V. AtUnta Life Ina 
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Co., App., 102 S.W.2d 757—Holman 

V. Metropolitan Life Ins. Co., 98 S. 

W. 2d 348, 231 Mo.App. 230—^Live- 
say V. Ambassador Operating Co., 
App., 92 S.W.2d 961—Little v. St. 
Louis-San Francisco Hy. Co., App., 
297 SW. 980—Kappel v. Sonnen- 
feld Millinery Co., App., 296 S.W. 
1065—St ergon v. St. Louls-San 
Francisco Ry. Co., App., 286 S.W. 
720—Speers v. Lucas, 279 S.W. 
736, 221 Mo.App. 414—^Wagner Mo¬ 
tor Co. V. Spain, App., 278 S.W. 805 
—Fuller V. St. Louls-San Francisco 
Ry. Co, App., 270 S.W. 138—Miller 
V. Rlce-Stlx Dry Goods Co., App., 
223 S.W. 437—Harrington v. Kan¬ 
sas City Rys. Co., App., 217 S.W. 
879—Paxson v. Gast, 215 S.W. 616, 
202 Mo.App. CIO—Hendrix v. Corn¬ 
ing. 214 S.W. 253, 201 Mo.App. 565 
—King V. Metropolitan Life Ins. 
Co., App, 211 S.W. 721—Johnson 

V. St. Louis & S. F. R. Co., App., 
190 S.W. 352—Whimster v. Holmes. 
App., 190 S.W. 62—Pickard v. Wil¬ 
liam J. Burns Detective Agency, 
App.. 187 S.W. 614. 

Mont.—Shaw v. Kendall, 136 P.2d 
748, 114 Mont 323—Wibaux Real¬ 
ty Co. V Northern Pac. Ry. Co., 64 
I^2d 1175. 101 Mont 126—Nool v. 
Northern Pac. Ry. Co., 261 P. 768, 
77 Mont. 456—Saner v. Bowker, 
222 P. 1056. 69 Mont. 463. 

Neb—Fonda v Northwestern Public 
Service Co., 292 N.W. 712, 138 Neb 
262—Maokechnie v Lyders, 279 N. 

W. 328, 134 Nob. 682—Day v. Met¬ 
ropolitan TTtllitles Dist„ 214 N W. 
647, 115 Neb. 711, motion denied 
216 NW. 556. 115 Neb. 711—Estel¬ 
le V. Daily News Pub. Co., 164 N 
W. 558, 101 Neb. 610. 

N.J.—Cleary v. City of Camden, 192 
A 29, 118 N.J.Law 216, affirmed 
196 A. 456, 119 N.J.Law 387—Bah- 
rey v. Poniatishln, 112 A. 481, 96 
N J.Law 128. 

N.Y —Cammisa v Zone Oil Truck¬ 
ing Corp., 65 NY S 2d 261, 269 App. 
Div 785—De Maria v New York 
Cent R Co, 168 N.Y.S. 292, 180 
App Div 573. affirmed 126 N E. 904. 
227 NY. 650—Lentsch v. Interna¬ 
tional Ry Co, 160 N.Y.S. 6, 172 
App.Dlv 776 

N.C.—Carruthers v. Atlantic & Yad¬ 
kin Ry. Co., 11 S E 2d 157, 218 N.C. 
377—Blum v. Southern Ry. Co., 
122 S.E. 662, 187 N.C. 640—Wash¬ 
ington Horse Exch. Co. v. Bonner, 
103 S.E. 907, 180 N.C. 20—Bell v. 
Harrison, 102 S.E. 200, 179 N.C. 
190. 

K.D.—Oorpns Jnrls Seonndiun quot¬ 
ed la Hoffer v. Burd, 49 N.W.2d 
282, 293, 78 N.D. 278. 

-Ohio.—^Wood v. General Elec. Co., 112 
N.E.2d 8. ;69 Ohio St. 273—Lester 
V. Leuck, 60 N.E.2d 146, 142 Ohio 
St. 91 

Melville V. Greyhound Corp., 133 
N.E.2d 486, 99 Ohio App. 411—Fie- 
big v. Broftord. App., 97 N.E.2d 62 
—Rhuds y. Bd. G. KoehU Inc., 88 
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N.E.2d 269. 85 Ohio App. 223— 
Kunkel v. Cincinnati St. Ry. Co., 
80 N.E.2d 442, 82 Ohio App. 841— 
Seward v. Schmidt, App., 49 N.E. 
2d 696—Dime Sav. Bank of Can¬ 
ton V. Morton, 167 N.B. 826, 26 
Ohio App. 167. 

Okl.—^Aydelotte & Young v. Saun¬ 
ders. 77 P.2d 60. 182 Okl. 226—Ban- 
U v. Hestand, 76 P.2d 416, 181 Okl. 
661—Brown v. Nichols, 245 P. 850. 
117 Okl. 233—^Parsons v. Sims, 229 
P. 1090, 104 Okl. 1—St. Louis & S 
F. R. Co. v. Hodge, 157 P. 60, 63 
Okl. 427. 

Pa.—Marshall v. Carr. 118 A. 621, 
276 Pa. 86. 

Tex.—^Northeast Texas Motor Lines 

V. Hodges, 168 S W.2d 487, 138 Tex. 
280. 

Texas Employers' Ins. Ass'n v. 
Brock, ComApp., 36 SW.2d 704. 

John F. Buckner & Sons v. Allen, 
Civ. App., 289 S.W.2d 387—Postal 
Savings & Loan Ass’n v. Powell, 
Civ.App., 47 S.W.2d 343—Ameri¬ 
can Mut. Liability Ins. Co v. 
Thomas. Civ.App., 35 S.W.2d 232— 
Texas Mexican Ry. Co. v. Canales. 
Civ.App . 299 S.W. 668—Texas & P. 
Ry. Co. v. Gibson, Civ App , 281 S. 

W. 662, affirmed, ComApp., 288 S. 
W 823, certiorari denied 47 S.Ct. 
763, 274 U.S. 748. 71 L.Ed 1830— 
Thomason v. Powers, Civ.App., 242 
S.W. 626—Thomason v. Hawley, 
Civ App., 242 S W. 621—Southern 
Pac, Co. V. Eckenfels, Civ.App., 197 
S W 1003, error refused. 

Utah.—Pettlngill v. Perkins, 272 P. 
2d 186, 2 Utah 2d 266—Nelson v. 
Lott, 17 P 2d 272, 81 Utah 266. 

Va—Humphreys v. Baird, 90 S E 2d 
796, 197 Va 667—Hilton v. Fayen, 
86 SE2d 40. 196 Va. 860—Roberts 
Coal Co. V. Corder Coal Co , 129 S. 
E 341, 143 Va 133—Hopkins v. Le 
Cato, 128 S.E. 65, 142 Va. 769— 
Old Dominion Coal Corporation v. 
Snipes, 128 S E. 518, 142 Va. 331— 
Wilkinson v. Allen, 118 S.E. 94. 136 
Va. 607—Towson v. Towson, 102 S. 
E 48, 126 Va. 640. 

Wash,—Ralston v. Vessey, 260 P.2d 
324, 43 Wash.2d 76—O’Neil v 

Gruhn, 86 P.2d 1064, 197 Wash. 657 
—Grant v. Fisher Flouring Mills 
Co., 68 P.2d 210, 190 Wash. 366— 
Hansen v, Dodwcll Dock & Ware¬ 
house Co., 170 P. 346, 100 Wash 46. 
L.RA,1918C, 925—Matson v. Pierce 
County, 161 P. 846, 94 Wash 38. 
W.Va.—Toler v. Casslnelli, 41 S.E.2d 
672, 129 W.Va. 691. 

4 C.J. p 707 note 11—6 C.J. p 700 
note 93—38 C.J. p 618 note 26— 
52 C.J. p 634 note 18 [a]. 

Valsss trial ooaxt importsd new the¬ 
ory 

Appellant cannot allege error in 
giving of instruction requested by 
him unless the trial Judge imported 
therein some new and distinct error 
prejudicial to appellant. 

Cal.—Noble v. Miles, 19 P.2d 265. 129 
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C.A. 724, followed In Stenovich y. 
Miles. 19 P.2d 267, 129 C.A. 798. 
Boaad hy laetmotioa veqtteated 
A party is bound by an instruction 
given at his request and cannot predi¬ 
cate error on a theory different from 
that embodied therein. 

Okl.—-Carter Oil Co. v. Kennedy, 278 
P. 640. 137 Okl. 168. 

Deolaratioa or nUing of law 

(1) A party cannot complain on 
appeal of a declaration of law which 
he himself requested. 

Mo—Hlemenz v. Starck. App., 198 
S W. 447, 449. To same effect En- 
gleman v. Baker, App., 260 S.W. 
919. 

(2) A party, requesting an instruc¬ 
tion given by the court, cannot deny 
that it is correct in law. 

Cal.—Saltzen v. Associated Oil Co 
of California, 244 P. 838, 198 C 
157. 

(3) Defendants cannot complain 
because a ruling of law requested 
by them was given. 

Mass —Massachusetts Biographical 

Soc. V. Russell, 118 N.E. 662, 229 
Mass. 624. 

4 C J. p 707 note 11 [b]. 

Portion iasortsd hy own oonntol 
Defendant might not complain of 
a portion of an instruction which 
was inserted by his own counsel. 

Va—Southern Ry. Co v. May, 137 
SE. 493, 147 Va. 642. 

Followed language of Inetrnotion of¬ 
fered hy appellanta and refused 

Appellants cannot object that 
the Instructions given prevented re¬ 
covery on proof of employment of 
only one of them where the language 
of tho instructions given in that par¬ 
ticular followed the language em¬ 
ployed in an instruction offered by 
appellants and refused by the court. 
Ky.—Ramey v. Interstate Cooperage 
Co., 240 S.W. 78, 194 Ky. 697. 

Xnoorporatlng apoolal issnaa in gsn- 
•ral oharga 

On appeal a party cannot question 
a ruling of the trial court made at 
his suggestion, such as incorporating 
special requested issues in the gen¬ 
eral charge instead of submitting 
them as special charges. 

Tex—Federal Life Ins Co. v. Hos¬ 
kins, Civ.App., 186 S.W. 607. 

Improperly withdrawing alamant of 
Injury 

In a personal injury action, de¬ 
fendant cannot complain of its own 
instruction. Improperly withdrawing 
an element of injury from the Jury 
Mo.—Roy V. Kansas City, 224 S.W. 
132, 204 Mo App. 832. 

Two oasas triad togathar 

Where two cases conducted by the 
same attorneys were by stipulation 
tried together, and one resulted in a 
directed verdict, a party submitting 
requests without specifying to which 
case they were applicable, or indlcat- 
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asked for other instructions stating a different rule, him is given in charge by the court, he is estopped 
which were refused and the rulings excepted to.^® to object that it was not sufficiently specific;*^® that 

it was not complete that it was not authorized by 
Accordingly, when the instruction requested by the pleadings® ^ or by the evidence that it was not 

ing that, in the event of a directed | Waiver, estoppel, or Invited error • 81. Cal.—Charves v. tian Francisco* 


verdict in one case, only stated in¬ 
structions were desired, or without 
withdrawing requests on direction 
of verdict in one case, was not enti¬ 
tled to object that the substance of 
instructions requested in one case 
was given in the other. 

CJal.—^Hughes v. Pacific Electric Ry. 
Co., 208 P. 335, 68 C.A. 375. 

Jury’s following or failure to follow 
iastruotioas 

One cannot complain of the fact 
that the Jury followed instructions 
asked by him and given by the court. 
Mo—Schell V. F. E. Ransom Coal & 
Grain Co., App., 79 S.W.2d 643. 

4 C.J. p 708 note 11 [a]. 

Booord failing to ahow who request¬ 
ed iastruotion 

(1) Where, In an action and a cross 
action, the record did not show by 
whom the Instruction complained of 
was asked, defendant cross complain¬ 
ant could not complain, because it 
would be presumed that he request¬ 
ed the instruction, and one may not 
complain of error in an instruction 
requested by himself. 

Cal,—Craig v. Boyes, 11 P.2d 673, 123 
CA. 692. 

(2) Where no showing was made 
as to who had requested instructions 
complained of, or whether court gave 
such instructions without request, It 
would be presumed that such instruc¬ 
tions were given at request of com¬ 
plaining party, and he would not be 
heard to complain of instructions 
which he had requested. 

Cal.—Lynch v. Birdwell, 285 P.2d 
919. 44 C.2d 839. 

Davis v. Sturgis, 299 P.2d 408, 
142 C.A.2d 840—Smith v. Pellissier, 
286 P.2d 66, 134 C.A.2d 662—^Buck- 
ley V. Shell Chemical Co., 89 P.2d 
463. 32 C.A.2d 209. 

(3) One who claims error must 
produce a record which shows the 
error. 

Cal.—Quirk v. City and County of 
San Francisco, 232 P.2d 893, 105 C. 
A.2d 86. 

(4) In action for injuries based on 
violation of ordinance, where defend¬ 
ant permitted ordinance to go into 
evidence without any objection, de¬ 
fendant was not entitled to urge on 
appeal error In instructions on ordi¬ 
nance where he failed to produce a 
record showing that he did not him¬ 
self invite alleged error by submit¬ 
ting Instructions on ordinance. 

Cal.—Howard v. Bartolottl, App., 802 
P.2d 86. 


not shown 

(1) Defendant was not estopped 
to object to instructions overempha¬ 
sizing codefendant’s rights because 
requested by codefendant, not plain¬ 
tiff. 

Ill.—Garvey v. Chicago Rys. Co., 171 
N.E. 271. 339 Ill. 276. 

(2) The giving of an instruction, 
the reverse of one asked, is not in¬ 
vited error. 

Ind—Southern Ry. Co. v. Howerton, 
106 N.E. 369. 182 Ind. 208. 

(3) Party requesting instruction 
identical with court’s erroneous in¬ 
struction was not precluded from 
complaining thereof as having invited 
error, where party subsequently ten¬ 
dered. and court adopted, correct in¬ 
struction. 

Ind—Lee Bros v. Jones. 64 N.E.2d 
108, 114 Ind.App. 688. 

(4) Fact that one instruction is 
unduly stressed does not Immunize 
charge from criticism of being un¬ 
duly repetitious merely because one 
party happened to request repetitious 
charges, and It is duty of trial court 
to see that charge is fair in any and 
all events. 

Ga.—^Atlantic Coast Line R. Co. v. 
Marshall, 91 S.E.2d 96, 93 Ga.App. 
134. 

78. Miss.— Oorpns Juris quoted lu 
Yazoo & M. V. R. Co. v. Wade, 139 
So. 403, 405. 162 Miss. 699. 

Va.—Levy v. Davis, 80 S.E. 791, 116 
Va. 814. 

Szoeption as not preoludlag estoppel 

Where a party exercised the right 
given by Civ.Code Pract. 8 317, by 
requesting an instruction, he cannot 
complain of error in the instruction 
requested and given, although he ex¬ 
cepted to the giving of it. 

Ky.—Clifton Land Co. v. Reister, 216 
S.W. 342, 186 Ky. 166. 

79. N.D.— Corpus Juris Secundum 
quoted in Hoffer v. Burd, 49 N.W. 
2d 282, 293, 78 N.D. 278. 

Tex.—Galveston, etc., R. Co. v. Kurtz, 
Civ.App., 147 S.W. 668. 

4 C.J. p 708 note 13. 

80. Mo.—Mahan v. Baile, 216 S.W. 
2d 92. 858 Mo. 626. 

Zambruski v. Ludewig, App., 110 
S.W.2d 825. 

N.D.— Corpus Juris Seouadum quoted 

ia Hoffer v. Burd, 49 N.W.2d 282, 
293, 78 N.D. 278. 

Okl.—EWorld Fire & Marine Ins. Co. 
V. Snyder, 122 F.2d 812, 190 Okl. 
271. 

S.C.—Building Supply Co. v. Jones, 
69 S.E. 881. 87 S.C. 426. 
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Oakland Terminal Rys., 186 P. 154,. 
44 CA. 221. 

Kan.—Marsol Credit Co. v. Blacker,. 

96 P.2d 285, 150 Kan. 477. 

Ky.—Sparks v. Doss, 263 SW.2d 246, 
Mo.—Billingsley v. Kansas City Pub¬ 
lic Service Co., App., 181 S.W.2d 
204, record quashed in part on oth¬ 
er grounds State ex rel. Kansas 
City Public Service Co. v. Bland, 
187 S.W.2d 211, 353 Mo. 1234, con¬ 
formed to, App., 191 S.W.2d 331. 
Okl.—Bowring v. Denco Bus Lines, 
162 P.2d 625. 196 Okl. 1. 

4 C.J. p 708 note 16. 

82. Ala.—Clinton Mining Co. v. 

Bradford, 69 So. 4, 192 Ala. 676. 
Ark.—Power Mfg Co. v Saunders, 
276 S.W. 699. 169 Ark. 748, reversed 
on other grounds 47 S Ct. 678, 274 

U. S 490, 71 LEd. 1165. 

Ga—Smith v. Smith, 37 S.E.2d 439, 
73 Ga.App. 5G7. 

Iowa.—Cheney v Stevens, 156 N W. 
248. 173 Iowa 288—Evans v. Rob¬ 
erts, 164 N.W. 923. 172 Iowa 663 
Kan.—Marsol Credit Co. v. Blacker, 
96 P.2d 286, 160 Kan 477. 

Ky—Smith’s Adm’x v. Middlesboro 
Electric Co., 174 SW. 773, 164 Ky. 
46, Ann.Caa.l917A 1164. 

Mo.—Billingsley v. Kansas City Pub¬ 
lic Service Co, App. 181 S W 2d 
204, record quashed in part on oth¬ 
er grounds State ex rel. Kansas 
City Public Service Co. v. Bland, 
187 S.W.2d 211. 363 Mo. 1234, con¬ 
formed to, App , 191 S.W.2d 331— 
Boyce v. Donnellan, 168 S W 2d 120, 
237 Mo.App 63—Maas v Moon 
Motor Car Co, App., 258 S.W. 50. 
Neb.—^Welsh v. City of St Paul, 299 
N.W. 336, 140 Neb. 120—Waters v. 
Nebraska Mut. Ins. Co., 187 N.W. 
126, 108 Neb. 1. 

Okl—Bowring v. Denco Bus Lines. 
162 P.2d 625. 196 Okl. 1—Summers 

V. Gates, 164 P. 1159, 55 Okl. 96. 

S.C.—Cannon v. Baker, 81 S E. 478, 97 

S.C. 116. 

W.Va.—Dangerfleld v. Akers, 83 S.E. 

2d 140.127 W.Va. 409. 

4 C.J. p 708 note 16. 

As to humanitarian dootrlns 

Defendant who requested an in- 
structim^ on the humanitarian rule, 
but failed to ask for a withdrawal in¬ 
struction, on appeal was estopped 
from contending that the humani¬ 
tarian rule was not iif the case, or 
that there was no evidence from* 
which the Jury rightfully could find 
for plaintiff on an issue so submit¬ 
ted. 

Mo.—Scoggins y. Miller, App., 80 S. 

W. 2d 724. 
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phrased with great nicety that it did not include 
language which should have been incorporated ; 82 .xo 
that words therein were improperly used** or should 
have been omitted ;**•* or that the instructions were 
too voluminous,*^ or misleading.** 

The party at whose instance a charge was given 
cannot complain that it was not full enough where 
it was made in response to a written request setting 
forth the instruction desired, and the instruction as 
given was as comprehensive as the instruction set 
forth in the request.** * 

After a party submits to the court contradictory 
or inconsistent instructions, he cannot put the court 
in the wrong for giving one or the other;** nor 
can he complain where the court chose the sound 
instruction and denied the questionable one.** * 
Where defendant's prayers were inconsistent and 
were based on exactly the same state of facts, and 
the court gave the prayer which was consistent with 
the prayer offered by plaintiff, defendant could not 
attack the correctness of the legal proposition con¬ 
tained in its given prayer.** ^* If appellant presents 
two special charges on the same issue, he cannot 
complain if the court fails to select and give in 
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charge the one the more favorable to him.*^ 

One who has induced the court to give an er¬ 
roneous instruction cannot complain that it con¬ 
flicted with a correct instruction ;*^'* and an appel¬ 
lant is in no position to complain of the inconsisten¬ 
cy between instructions tendered by him and the ap¬ 
pellee where the appellee's instruction correctly stat¬ 
ed the law.**^ !* A party cannot complain of error 
in his own instruction, even though such instruction 
was in conflict with a correct instruction obtained 
by the opposing party,*'^•1* nor can he complain that 
there is a conflict between his and the opposing par¬ 
ties' instructions where his are erroneous.*'^-** If a 
party, in attempting to write a favorable charge, pro¬ 
ceeds to ask the court to give a charge covering 
most of the points involved in the case before argu¬ 
ment, he may not complain if the court in its gen¬ 
eral charge neglects to restate the law.*7*25 a party 
cannot complain of the trial court's failure to elabo¬ 
rate in its general charge on special charges which 
he submitted to the court before argument.*'^** 

It is also a well-settled corollary of the rule un¬ 
der consideration that a party cannot assign as error 
an inconsistency in the charge which was produced 
by the giving of an instruction which he requested.** 


82.5 Mo—Brunskill v. Farabi, App„ 
181 S W2d 649. 

88.10 Cal—Smith v. Aggrola, 81 P.2d 
997, 27 C.A 2d 750. 

83. in.— Colder v. Mueller, 22 Ill 
App. 527. 

4 C.J. p 708 note 17. 

83.5 Or—Barnes v Davidson, 226 
P 2d 289, 190 Or. 508 

84. Mo.—Heman v. Hartman, 87 S. 
W. 947, 189 Mo 20. 

Needless repetition 

In an action for the death of one 
electrocuted by a hiuh voltage cur¬ 
rent transmitted over a low voltage 
service wire into his house, a gener¬ 
al objection by defendant to all of 
thirty-nine instructions, of which 
nineteen were given at its request, 
on the ground that they contained 
needlessly repeated references to the 
deadly and dangerous character of 
the current, cannot be sustained, 
where defendant did not specify 
which contained needless and Improp- 
«r references, and the expression 
“high and deadly current” occurred 
four times in one instruction given 
at defendant’s request, and again in 
the very next instruction given at 
his request. 

Ind.—City of Logansport v. Green, 
135 N.B. 667, 192 Ind. 263. 
Tautologlonl and repetitions 

Defendant in an action by a serv¬ 
ant for injuries cannot complain that 
instructions given at its request vio¬ 


late the rules against tautology, rep¬ 
etition, and circumlocution. 

Ky.—Louisville & N. R. Co. v. Mitch¬ 
ell, 191 S.W. 465, 173 Ky. 622. 

85. Ga.—^Dawson Paper Shell Pecan 
Co V, Montezuma Fertilizer Co., 90 
S E. 984, 19 Ga.App. 42. 

ND —Corpus Juris Secundum quot¬ 
ed in Hoffer v. Burd, 49 N.W.2d 
282, 293, 78 N.D. 278. 

85.5 Ga—Brenner v. Wright, 194 S. 
E. 653, 185 Ga. 280—Southern Ry. 
Co. V. Coursey, 41 S.E. 1013, 116 Ga. 
602. 

86. U.S.—Petersen v. Chicago, Great 
Western Ry. Co., C C.A.Neb., 138 F. 
2d 304, 149 A.L.U. 755. 

Conn.—Chapin v. Popilowski, 90 A.2d 
167, 139 Conn. 84. 

Mo.—Davison v. Hines, 246 S.W. 296 
Green v. Wright, 36 Mo.App. 298. 
Neb.—Missouri Pac. R. Co. v. Fox, 83 
N.W. 744, 60 Nob. 631. 

4 C.J. p 708 note 19. 

86.5 N.H.—Sullivan v. Sullivan, 18 
A.2d 828, 91 N.H. 341. 

86.10 Md.—Precision Development 

Co. V. Fast Bearing Co., 37 A.2d 
966, 183 Md. 399. 

87. Ill.—^East St. Louis & S. Ry. Co. 
V. Zink. 82 N.E. 283, 229 Ill. 180. 

Marqus v. Lake County Ready- 
Mix Co., 128 N.E.2d 370, 6 Ill.App. 
2d 420—Pianco v. Joseph, 188 Ill. 
App. 656. 

Tex.—Cane Belt R. Co. v. Crosson, 
87 S.W. 867, 39 Tex.Ciy.App. 869. 
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87.5 Ark.—Kansas City Southern 
Ry. Co. V. Hopson, 186 S.W.2d 946, 
208 Ark. 648—Haynes Drilling Co. 
V. Smith, 143 S.W.2d 27, 200 Ark. 
1098. 

Va.—.^tna Ins. Co. v. Carpenter, 196 
S.E. 641, 170 Va. 312. 

87.10 Ind.—Brush v. Public Service 
Co. of Indiana, 21 N.E.2d 83, 106 
Ind.App. 654. 

87.15 Mo.—Holman v. Metropolitan 
Life Ins. Co., 98 S.W.2d 343, 231 
Mo.App. 230. 

87.20 Mo.—Phegley v. Graham, 215 
S.W.2d 499, 368 Mo. 651, 6 A.L.R. 
2d 382. 

Weil Clothing Co. v. National 
Garment Co., 148 S.W.2d 686. 

87.25 Ohio.—Seward v. Schmidt, 

App., 49 N.E.2d 696. 

87.30 Ohio.—Seward v. Schmidt, su¬ 
pra. 

88. Ala.—Crow v. Beck, 94 So. 680, 
208 Ala. 444—Alabama. T. & N. R. 
Co. V. Huggins, 87 So. 646. 206 Ala. 
80—Talley v. Whitlock, 73 So. 976, 
199 Ala. 28. 

Ark.—Equitable Life Assur. Soc. of 

U. S. V. Felton, 71 S.W.2d 1049, 189 
Ark. 318—St. Louis-San Francisco 
Ry. Co. V. Cole, 294 S.W. 367, 174 
Ark. 10—Clark v. Pickier, 271 S.W. 
462, 168 Ark. 818—Missouri Pac. 
R. Co. V. American Fruit Growers, 
260 S.W. 39, 163 Ark. 318—Troop 

V. Dew. 234 S.W. 992, 160 Ark. 660. 
Cal.—Treadwell v. Nickel, 228 P. 26, 

194 C. 243. 
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A party cannot complain of an inconsistency in 
instructions, where such inconsistency was caused by 
his requested instructions which were more favor¬ 
able to him than those to which he was entitled.** ® 

Where both parties invite an instruction on a 
certain subject, they thereby waive any inconsistency 
in the instruction.***^® However, it has been held 
that, where a conflict arises from erroneous requests 
of both parties, either may complain of the incon¬ 


sistency;*® and, although an erroneous instruction 
may have been given at the instance of one of the 
defendants and not at the request of plaintiff, if it 
operates to the prejudice of the other defendant the 
latter may complain, and the error, if material, may 
justify a reversal of the judgment.®® So error in 
instructions given by the court cannot be considered 
as invited by an instruction asked by the complaining 
party, which is a correct application of the law as 


Ketcham v. Modesto Irr. Diat,. 
26 P.2d 876, 135 C.A. 180—Hass v. 
Alpert, 296 P. 66, 111 C.A. 26— 
Relndera v. Olsen, 214 P. 268, 60 C. 
A. 764. 

Colo.—First Nat. Bank v. Navlns, 202 
P. 702, 70 Colo. 491. 

Fla.—^Atlantic Coast Line R. Co. v. 

Levy, 67 So. 47, 68 Fla. 234. 

Idaho.—^Bennett v. Deaton, 68 P.2d 
895, 57 Idaho 752—Oorpns Juris 
Oltsd in Weed v. Idaho Copper Co., 
10 P.2d 613, 621, 51 Idaho 737. 

Ill.—Bernier v. Illinois Cent. R Co., 
129 N.B. 747, 296 Ill. 464. See 
Mercy v. Talbot, 189 Ill.App, 1. 
Ind.—Federal Life Ins. Co. v. Sayre, 
142 NE. 223, 196 Ind. 7, followed 
in Federal Life Ins. Co. v. Kard- 
1ns, 166 N.E. 926, 201 Ind. 704— 
Hogston V. Bell, 112 N.E. 883, 185 
Ind. 536. 

Evansville & T. H. R. Co. v. 
Hoffman, 118 N.B. 151, 67 IndApp. 
671. 

Ky.—Louisville & N. R Co. v. Mitch¬ 
ell, 191 S.W. 465, 173 Ky. 622. 

Md —State v. United Railways & 
Electric Co. of Baltimore, 169 A. 
916, 162 Md. 404, 83 A L.R. 1307. 
Miss.—Sheffield v. Journal Pub. Co., 
51 So.2d 479, 211 Miss. 294. 

Mo.—Scott v. Missouri Pac. R. Co., 
62 S.W.2d 834, 333 Mo. 374—Neal 
v. Caldwell, 34 S.W.2d 104, 326 Mo. 
1146—Krelltz v. Calcaterra, 33 S. 
W.2d 909—Simmons v. Wells, 20 
S.W.2d 669, 323 Mo. 882—Bond v. 
St. Louis-San Francisco Ky. Co., 
288 S.W. 777, 316 Mo. 987—Har- 
baugh v. Ford Roofing Products 
Co., 281 S.W. 686—Chapman v Bim- 
el-Ashcroft Mfg. Co, 263 S W. 993 
—State ex rel. Agricultural Ins 
Co. of Watertown, N. Y., v. Allen, 
264 S.W. 194—Myers v. Chicago, B. 
& Q. R. Co., 246 S.W. 267, 296 Mo. 
239, certiorari denied Chicago, B. 
& Q. R. Co. V. Myers, 43 S.Ct. 619, 
261 U.S. 624, 67 L.Bd. 832. 

Millaway v. Brown, App., 197 S 
W.2d 987—First Nat. Bank v. 
AQuamsi Land Co., App., 70 S.W. 
2d 90, certiorari quashed 79 S.W. 
2d 463, 336 Mo. 891—Pulsifer v. 
City of Albany, 47 S.W.2d 238, 226 
Mo.App. 529—Walnwrlght v. West- 
borough Country Club, App., 45 S 
W.2d 86—Wren v. Chicago, B. & Q 
Ry. Co., App., 44 B.W.2d 241—La 


Monte Bank v. Crawford. App., 27 
S.W.2d 762—Rummels v. Illinois 
Cent. R. Co.. App’., 16 S.W.2d 363— 
Heinrichs v. Royal Neighbors of 
America, App., 292 S.W. 1064— 
Wall V. American Ry. Express Co.. 
App., 291 S.W. 161—^American Met¬ 
allurgical Corporation v. Frank 
Adam Electric Co., App., 288 S.W. 
972—Fell V. First Nat. Bank, App., 
269 S.W. 936—Tlllotson v. Inde¬ 
pendent Breweries Co., 268 S.W. 
425, 216 Mo.App. 412—Blake v. 

Keiser, App., 267 S.W. 94—Hestand 
v. Hamlin. 262 S W. 396, 218 Mo. 
App. 122—^Arnold v. Hunter Land 
& Development Co., App., 253 S.W. 
49—Heeter v. Boorum & Pease 
Loose Leaf Book Co, App., 237 S. 
W. 902—Stratton v. Nafzlger Bak¬ 
ing Co., App., 237 S.W, 638—Harris 
v. Switchmen's Union of North 
America, App., 237 S.W. 166— 
Rhodes v, Missouri Pac. R. Co., 
App., 234 S.W. 1026—Teter v. Cen¬ 
tral Coal & Coke Co., 213 S.W. 136, 
201 Mo App. 538—Stofer v. Harvey, 
App., 204 S.W. 687—Hughes v. Bil- 
by, App., 198 S.W. 179—Risinger 
v. Begley, App., 190 S.W. 418— 
Lester v. Sampson, App., 180 S.W. 
419—Dalton v. St. Louis Smelting 
& Refining Co.. 174 S.W. 468, 188 
Mo.App. 629. 

N.T.—^Whalen v. New York Cent. & 
H. R. R. Co., 169 N.Y.S. 244, 173 
App.Div. 268. 

Ohio.—Discount & Deposit State 
Bank v. Litt, 26 Ohio Cir.Ct.,N.S., 
145. 

Okl.—McEwen v. Vollentine, 170 P. 
490, 69 Okl. 130. 

S.C.—Blackwell v. Prudential Ins. Co. 
of America, 34 S.E.2d 67, 206 S.C. 
320. 

Tex.—Texas & P. Ry. Co. v. Gibson, 
Com.App., 288 S.W. 823, certiorari 
denied 47 S.Ct. 763, 274 U.S. 748, 71 
L.Ed. 1330. 

Ferguson v. Johnson, Civ.App., 
206 S.W. 612—Missouri, K. Sc T. 
Ry. Co. of Texas v. Withers, Civ. 
App., 167 S.W. 6. 

Va.—Big Sandy Sc C. R. Co. v. Ball, 
118 S.B. 722, 133 Va, 431—Crad¬ 
dock Lumber Co. v, Jenkins, 97 S. 
B. 817, 124 Va. 167—Standard Paint 
Co. V. E. K. Victor Sc Co„ 91 S.B. 
752, 120 Va. 595. 

4 C.J. p 708 note 21. 
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I mere oonfllot not grouad for rororval 

In an action for failure to deliver 
manure spreader slats sold, an in¬ 
struction for plaintiff on the theory 
that under the contract the seller 
had a reasonable time to accumulate 
and deliver the material, and that if 
it failed to do so the seller was lia¬ 
ble, was not erroneous, although an 
instruction given for defendant con¬ 
flicted therewith, since it is not a 
mere conflict of instructions which 
constitutes reversible error, but In 
order that the conflict may work a 
reversal there must be error in some 
instruction given over the losing par¬ 
ty’s exception. 

Mo—Litchfield Mfg. Co. v. American 
Hardwood Lumber Co., App, 237 
S.W. 831. 

Gould not oouplaln of iuoonslsteuoy 

A carrier, sued for the loss of 
goods and pleading not guilty and 
falling to comply with an order for 
a bill of particulars of its defense, 
had no right to an instruction deny¬ 
ing a recovery, unless written notice 
of the claim was given, and could 
not complain of an Inconsistency be¬ 
tween such instruction and one given 
for plaintiff. 

Va.—Big Sandy & C. R. Co. v. Ball, 
113 SB. 722, 133 Va. 431. 

88.5 Ark.—^Kansas City Southern 
Ky. Co. v. Hopson, 186 S W 2d 946, 
208 Ark. 548. 

S C —Dunlap v. Maryland Cas. Co , 
26 S.£.2d 881, 203 S.C. 1, 149 A.L. 
R. 1. 

88.10 Or.—Oja v. Le Blanc, 203 P. 
2d 267, 186 Or. 833. 

89. Utah.—Jensen v. Utah Ry. Co, 
270 P. 349, 356, 72 Utah 3GC. 

*Tt needs no elaboration to show 
that an Inconsistent or erroneous 
charge on a material issue, the in¬ 
consistency of which is created by 
erroneous requests of both parties— 
when the requests of neither state 
the correct rule—may be complained 
of on proper exceptions and assign¬ 
ments by either party injured." 
Utah.—Jensen v. Utah Ry. Co., su¬ 
pra. 

90. Mo.—Asmus v. St. Louis United 
R. Cos., 134 S.W. 92, 152 Mo.App. 
521. 

N.Y.—Zimmer v. Third Ave. R. Co.i 
55 N.Y.S. 808, 86 App.Div. 266. 
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to his rights and the giving of an instruction 
which is the reverse of one asked is not invited er- 
roK ®2 Further, it has been held that a party is not 
estopped to allege error in an instruction to which 
he reserved a proper exception, where he does not 
abandon his exception or adopt the error, but simply 
requests an instruction designed to meet the theory 
•of the case contained in the erroneous instruction.®^ 

Correctness of findings, A party is at liberty to 
criticize the correctness of the findings of the jury 
on the questions of fact submitted by his instruc¬ 
tions.®®-^ 


§ 1507(3). — —- Instructions Substan¬ 
tially the Same as Those Re¬ 
quested by Complaining Party; 
Common Error 

One cannot complain, on review, of the fllvino of an 
Inetruction aubatantlally the aame aa one requeated by 
him; and neither party may complain of a common 
error aa to inatructiona. 

One cannot complain, on review, of the giving of 
an instruction substantially the same as one which 
was requested by him, and this is so whether the in¬ 
struction was given by the court of its own motion 
or on the request of the opposite party.®^ This is 


81. Tex.—Missouri, etc., R. Co. v. 
King, Civ.App., 123 S.W. 161. 

92. Ind—Southern R. Co. v. Hower¬ 
ton, 105 NE. 1025, 106 N.E. 369, 182 
Ind. 208. 

93. Ill.—North Chicago Electric R. 
Co. V. Peuser, 60 N.E. 78. 190 Ill. 
67. 

4 C.J. p 708 note 25. 

93.5 Ill—Woods V. Village of La 
Grange Park, 19 N E 2d 406, 299 
Ill.App. 1. 

94. Ala—Baker v. Eastis, 110 So. 
705, 215 Ala 402 

Ariz—Wilkinsf>n v. Phoenix Ry. Co 
of Arizona, 236 P 704, 28 Ariz. 216 
—Gibson V. McLane, 148 P. 288, 
17 Ariz 61. 

Ark—Elliott V. Foster, 224 S.W.2d 
353 , 216 Ark. 104—Coddington v. 
Berry Dry Goods Co., 137 S.W.2d 
249, 199 Ark. 1110—Arkansas Pow¬ 
er & Light Co. V. Dlllinger, 66 S. 
W2d 291, 188 Ark 401—Chicago, 

R. I. & P. Ry. Co. V. Glascock. 69 

S. W 2d 602, 187 Ark. 343--Covlng- 
ton V. Little Fay Oil Co., 13 S.W 
2d 306, 178 Ark 1046—-H. Rouw 
Co. V. American Ry. Express Co, 
291 S.W. 1001, 173 Ark 84—Mc¬ 
Daniel V. Brandon & Baugh, 272 
.S.W. 670, 168 Ark 1063—Gideon 
V Blackwell, 266 S W 274, 167 Ark. 
677—St. Loiiis-San Francisco Ry. 
Co. V. Blevins, 264 S W. 671, 160 
Ark 362—Wisconsin & Arkansas 
Lumber Co. v. Ashley, 260 S W. 
874, 158 Ark 379—Van Veneer Co 

V. Jones, 194 S.W. 711, 128 Ark. 694 
—Minnequa Cooperage Co v. Da¬ 
vidson, 191 S.W. 29, 126 Ark. 627— 
Southern Woodmen v. Davis, 187 
S.W. 638, 124 Ark. 618—Union Seed 
& Fertilizer Co. v. St. Louis, I. M. 
Sc S. Ry. Co., 181 S.W. 898. 121 
Ark. 686—Pine Bluff, S. & S. Ry 
Co. V. Leatherwood, 176 S.W. 1184, 
117 Ark. 624—St. Louis, I. M. & S. 
Ry. Co V. Blaylock, 176 S W. 1170, 
117 Ark. 604, Ann.Cas.l917A 663— 
American Realty Co v. Hisey, 167 
S.W. 488, 113 Ark. 78—Little Rock 
Ry. & Electric Co. v. Bracy, 166 S. 

W. 450, 111 Ark. 61S—St. Louis, 


I. M. &, S. R. Co. V. Thurman, 161 
S.W. 1064. 110 Ark. 188. 

Cal.—Zuckerman v. Underwriters at 
Lloyd's. London, 267 P.2d 777, 42 
C.2d 460—^Wells v. Lloyd, 132 P.2d 
471, 21 C.2d 462. 

Saraflnl v. City and County of 
San Francisco, 300 P.2d 44, 143 C. 
A.2d 670—Henderson v. Drake, 292 
P.2d 264, 138 C A 2d 621—Newton 
V. Thomas. 291 P.2d 603, 137 C.A.2d 
748—Redfoot v. J. T. Jenkins Co., 
291 P.2d 134, 138 C.A.2d 108— 

Smith V. Pellissier, 286 P.2d 66, 

134 C.A.2d 662—Gould v. Samuels, 
282 P.2d 666. 132 C.A.2d 469— 

Bates V. Newman, 264 P.2d 197, 
121 C.A.2d 800—Shlya v. Reviea, 
264 P.2d 190, 122 C.A 2d 165— 

Fuentes v. Panella, 260 P.2d 853, 
120 C.A 2d 176—Schmidt v. Macco 
Const. Co., 260 P.2d 230, 119 C.A.2d 
717—Jansen v. Southern Pac. Co, 
247 P.2d 681, 112 C.A 2d 833—Biv¬ 
ens V. Haber, 233 P 2d 923, 106 C. 
A.2d 628—Ault v. Ross General 
Hospital, 232 P.2d 628, 105 C.A.2d 
78—Warren v. City of Los An¬ 
geles. 206 P.2d 719, 91 C.A.2d 678 
—La Fleur v. Hernandez, 191 P 2d 
96, 84 C.A.2d 669—Benton v Doug¬ 
las, 187 P.2d 469, 82 C.A.2d 784— 
Greenleaf v. Briggs, 178 P.2d 459, 
78 C.A.2d 720—Jegen v. Berger, 
174 P.2d 489, 77 C.A.2d 1—Shapiro 
V. Equitable Life Assur. Soc. of U. 
S., 172 P.2d 726, 76 C.A,2d 76— 
Larson v. King, 162 P.2d 974, 71 
C.A.2d 421—Eubanks v. Milton G. 
Cooper & Son, 166 P.2d 776, 68 C 
A 2d 366—Crutchfield v. Davidson 
Brick Co.. 130 P 2d 183, 56 C.A.2d 
34—Cedzo v. Bergen, 128 P.2d 683, 
63 C.A.2d 667—In re Hampton’s 
Estate, 127 P.2d 88, reheard 131 
P.2d 666, 66 C.A.2d 643—George v. 
City of Los Angeles, 124 P.2d 872, 
61 C.A.2d 811—Bender v. Perry, 
99 P.2d 319, 87 C.A.2d 206— 

Langazo v. San Joaquin Light & 
Power Corp.. 90 P.2d 826, 32 C.A. 
2d 678—Oorjms Juris Seonndiuii 
oitsd la Jesse v. Giguiere, 74 P.2d 
310, 313, 24 C.A.2d 160—Miller v. 
Dollar S. S. Lines, 64 P.2d 1163, 
19 C.A.2d 206—Collins v. Graves, 
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61 P.2d 1198, 17 C.A2d 288—Gib¬ 
son V. Easley, 32 P.2d 983, 138 C. 
A. 303—Musante v. Guerrlnl, 13 
P.2d 966, 126 C.A. 666—Chase v. 
Southern Pac. Co., 6 P.2d 640, 119 
C.A. 341—^Argue v. Monte Regio 
Corporation, 2 P.2d 64. 116 C.A 
676—Davis v. Tanner, 262 P. 1106, 
88 C.A. 67—Tlburne v. Burton, 261 
P. 334, 86 CA. 627—Hunt v. Sut- 
ter-Butte Canal Co., 225 P. 884, 66 
C.A. 363—Vickerson v Standard 
Auto Sales Co., 221 P. 392, 64 C.A. 
287. 

Conn—^Dreher v. Smith. 45 A.2d 712, 
132 Conn 472—Vlvenzlo v. Heller, 
40 A.2d 194, 131 Conn 406—Dwyer 
V. Redmond, 124 A. 7, 100 Conn. 
393. 

Fla.—Roe v. Henderson, 190 So. 618, 
139 Fla. 886. 

Ga—Collins v. Williams, 44 S.E.2d 
799, 202 Ga. 710—Brenner v 

Wright, 194 S.E. 663, 186 Ga. 280. 

East Ala. Coach Lines v. Boyd, 
65 S.B.2d 634, 80 Ga.App. 93—Hall 
V. Cassell, 62 SE.2d 639, 79 Ga.App 
7—Sarman v. Seaboard Air Line 
Ry. Co., 126 S.E. 891, 33 Ga.App. 
315. 

Idaho.—Puget Sound Nat. Bank of 
Tacoma v. C. B. Lauch Const. Co . 
245 P.2d 800, 73 Idaho 6S—Lowther 
V. Metzker, 203 P.2d 604, 69 Idaho 
116— Corpus Juris cited in Klcin- 
schmJdt v. Scribner, 30 P.2d 362, 
366, 54 Idaho 186— Corpus Juris 
cited la Curtis v. Flcken, 16 P.2d 
977. 979. 62 Idaho 426. 

III.—Hockeramith v. Cox, 95 N.E.2d 
464, 407 Ill 321—Lincoln Park 

Com’rs V Schmidt, 31 N.E.2d 969, 
375 Ill. 474—Commissioners of De¬ 
land Special Drainage Dist. v. 
Warner, 181 N.E. 804, 848 Ill. 376 
—Miller v. Blumenshino, 175 N E 
814, 343 Ill. 631, 76 A.L.R. 862— 
Richardson v. Riley, 162 N.E. 123, 
331 Ill. 49—Grosh v. Acom, 156 N. 
E. 485, 826 Ill. 474—Lerette v. Di¬ 
rector General of Railroads, 137 N. 
E. 811, 306 III. 348—Brimie v. 
Belden Mfg. Co., 122 N.E. 75, 287 
Ill. 11—Kelly V. Chicagro City Ry. 
Co., 119 N.E. 622, 283 Ill. 640— 
Novitsky v. Knickerbocker Ice Co., 
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114 KB. 646. 276 lU. 102—Fleming 
V. BlRln, J. ft B. Hy. CSo^ 114 N.B. 
187, 276 Ill. 486-*-Thompson v. To¬ 
ledo. St. L.. ft W. R. Co.. 110 N.E. 
901. 271 IlL 11—Fessenden v. 

Doane. 68 N.B. 974. 188 Ill. 228. 

Illinois Transit Lines v. Packer 
City Transit Lines, 182 N.B.2d 433. 
9 Ill.App.2d 161—^Borst v. Langs- 
dale, 130 N.E.2d 620. 8 Ill.App.2d 
88 — Secco V. Chicago Transit Au¬ 
thority, 127 N.E.2d 266, 6 Ill.App. 
2d 266—^Westls v. Aughinbaugh. 
126 N.E.2d 866. 6*^ Ill.App.2d 94— 
Brackensick v. Chicago Motor 
Coach Co.. 123 N.E.2d 360, 4 III. 
App.2d 84—Parkin v. Rigdon, 118 
N.E.2d 342, 1 Ill.App.2d 686—Krohn 
V. O'Bara, 116 N.B.2d 669, 351 Ill. 
App. 476—Sourian v. Jones, 112 N. 
E.2d 920, 360 Ill.App. 866—Hall v. 
Chicago ft N. W. Ry. Co., 110 N.E. 
2d 664, 849 Ill.App. 176—Dorette v. 
Angellottl, 106 N.E.2d 388. 847 Ill. 
App. 181—Cook V, Weyant, 105 N. 
B.2d 810, 846 Ill.App. 466—Weinrob 
V. Heintz. 104 N.E.2d 634, 346 111. 
App. 80—Smith v. Illinois Cent. R. 
Co., 99 N.E.2d 717, 343 Ill.App. 593 
—^Fitzgerald v. Revllle. 97 N.E. 2d 
610, 342 Ill.App. 712—Piper v. 

Hoagland. 97 N.E.2d 606, 342 Ill. 
App. 706—Goldschmidt v. Chicago 
Transit Authority. 82 N.E.2d 357. 
335 Ill. App. 461—Gorczynskl v. 
Nugent. 80 N.B.2d 418, 335 Ill.App. 
63. affirmed 83 N.E.2d 496, 402 
Ill. 147—Krug V. Armour & Co., 80 
N.E.2d 386, 335 Ill.App. 222—Marino 
V. Nacovosky, 78 N.E.2d 662, 834 
Ill.App. 105—Standard Oil Co. of 
Ind. V. Daniel Burkhartsmeier 
Cooperage Co., 77 N.E.2d 526, 333 
HI.App. 338—Petersen v. General 
Rug & Carpet Cleaners, 77 N.E.2d 
68, 833 Ill.App. 47—Griffin v. Chi- 
cagO'Rockford Motor Exp., 76 N.E. 
2d 628, 332 Ill.App. 663—Kanousis 
V. Lasham Cartage Co., 76 N.E.2d 
239, 332 Ill.App. 626—Kak v. Bres¬ 
cia, 76 N.B.2d 64, 333 Ill.App. 643— 
Stitzel V. Johnson. 73 N.E.2d 653, 
831 I11.APP. 609—Williams v. Mat- 
lin, 66 N.E.2d 719, 328 Ill.App. 645 
—Richcreek v. City of Rock Island, 
65 N.E.2d 688, 328 Ill.App. 316— 
Chapman v. Bruton, Inc., 60 N.E.2d 
126, 326 I11.APP. 334—Allied Cab 
Co. V. Hopkins, 60 N.E.2d 37. 325 
Ill.App. 266—Live Stock Nat. Bank 
of Chicago V. Cummings, 59 N.E. 2d 
360, 824 Ill.App. 612—Kelley v. 

Call, 67 N.E.2d 601, 324 Ill.App. 
143—^Manzeske v. Yellow Cab Co., 
64 N.E.2d 289, 822 Ill.App. 280— 
Manning v, Kennedy, 49 N.E.2d 658, 
820 Ill.App. 11—Bobalek v. Atlass, 
48 N.E.2d 584, 816 Ill.App. 514— 
Cosmo V. Seegers, 80 N.E.2d 123, 
307 Ill.App. 187—^Bellomy v. Bruce, 
26 N.E.2d 428, 803 Ill.App. 349— 
Jones V. Standerfer, 15 N.E.2d 924, 
296 Ill.App. 146—Gourley v. Chica¬ 
go ft B. 1. R. Co., 14 N.E.2d 842, 295 
IlLApp. 160—^Lill V. Murphy Door 


Bed Co. of Chicago. 8 N.B.2d 714, 
290 Ill.App. 828—Shellabarger v. 
Nattier. 7 N.E.2d 366, 289 Ill.App. 
473—^Budek v. City of Chicago, 279 
IlLApp. 410—Erickson v. Gregory. 
276 Ill.App. 286—^Watson v. Trinz, 
274 Ill.App. 879—Seiffe v. Seiffe, 267 
Ill.App. 23—Bunch v. McAllister, 
266 Ill.App. 248—Elliott v. Atchi¬ 
son, T. & S. F. Ry. Co., 262 Ill.App. 
466—^Foote v. Chicago, N. S. ft M 
R. Co., 266 Ill.App. 681—Segal v. 
Chicago City Ry. Co., 266 Ill.App. 
669, motion denied 171 N.E. 922. 339 
Ill. 636—Gannon v. Kiel, 252 Ill. 
App. 660—Pennsylvania Co. v. 
Roberts ft Schaefer Co., 260 Ill. 
App. 330—Howland v. Newton Ice 
ft Cold Storage Co, 240 Ill.App. 307 
—Keener v. Consumers' Co., 239 
Ill.App. 92—^Wennmacher v. 
Choate, 224 IlLApp. 42—Barretta v. 
Chicago Rys. Co., 214 IlLApp 466— 
Arnell v. Superior Mirror Co., 210 
IlLApp. 486—Delohery v. Quinlan, 
210 IlLApp. 321—Smith v. Kewanee 
Light ft Power Co. 196 IlLApp. 118 
See Johnson v. Gustafson, 233 IlL 
App. 216—Duzenbery v. Nlmmo, 
228 Ill App. 448—Santa Rosa-Valle¬ 
jo Tanning Co. v. Charles Kronauer 
& Co.. 228 IlLApp. 236—Goldsmith 
V. Chicago City Ry. Co , 214 Ill.App. 
34—^Krlstel v. Michigan Cent. R. 
Co., 213 Ill App. 618—Wilson v. Chi¬ 
cago Heights Terminal Transfer R. 
Co., 212 IlLApp. 271—Poland v. 
Supreme Tribe of Ben Hur, 211 IlL 
App. 176—Finley v. Federal Life 
Ins. Co, 211 IlLApp. 66—Childers 
ft Lillienstein v. Illinois Cent. R. 
Co., 206 IlLApp. 639, 640—James v. 
Illinois Cent. R. Co., 206 111 App 
309—^Unterbrlnk v. City of Alton, 
206 IlLApp. 263—Murray v. Bur¬ 
gess, 204 IlLApp. 482—^Nulsen v. 
Terre Haute Brewing Co., 203 Ill. 
App. 119—Rowden v. Travelers’ 
Protective Ass'n of America, 201 
IlLApp. 296—Gehrig v. Chicago & 
A. R. Co„ 201 IlLApp. 287—Mills v 
Village of Oquawka, 200 Ill App. 
119—Schuman v. Chicago Rys. Co, 
198 IlLApp. 447—Nye v. Clark, 193 
IlLApp. 506—Coppock v. Schlatter, 
193 IlLApp. 265—Sparks v, Ray¬ 
burn, 190 IlLApp. 438—Carlin v. 
Michigan Cent. R. Co , 189 Ill App. 
23—Thoele v, Illinois Traction Co., 
188 IlLApp. 214—Rogers v. Weller. 

187 IlLApp. 314—Ryan v. City of 
Chicago, 187 IlLApp. 163—Borger- 
son V. Chicago Rys. Co., 187 IlL 
App, 66—Meglemry v. Gebhardt 
Chili Powder Co., 187 IlLApp. 14. 

Ind.—Hinds v. McNair, 129 NE.2d 
653—^McCague v. New York, C. & 
St. L. R. Co., 71 N.E.2d 669, 226 
Ind. 88. rehearing denied 73 N.E 2d 
48, 225 Ind. 83—^Keeshin Motor Ex¬ 
press Co. V. Glassman, 38 N.E. 2d 
847, 219 Ind. 638—Duckwall v. 

Davis, 142 N.E. 113, 194 Ind. 670— 
Jackson v. Rutledge. 122 N.E. 679, 

188 Ind. 416—Terre Haute, Indian- 
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apolls ft Bastom Traction Co. v. 
Wolford, 118 N.B. 664, 187 Ind. 91 
—Indianapolis Traction ft Terminal 
Co. V. Hensley, 115 N.E. 984, 186 
Ind. 479—Kingan ft Co. v. Cle¬ 
ments, 110 N.E. 66, 184 Ind. 213— 
Marion Trust Co. v. Robinson, 110 
N.E. 66, 184 Ind. 291—Hart-Kraft 
Motor Co. V. Indianapolis Motor Car 
Co., 109 N.E. 39, 183 Ind. 311— 
Southern Ry. Co. v. Howerton, 106 
N.E. 1025, 182 Ind. 208, rehearing 
denied 106 N.E. 369, 182 Ind. 208. 

Stull V. Davidson, 127 N.E.2d 130, 
126 Ind.App. 666—Koeneman v. 
Aldridge, 122 N.E.2d 345, 126 Ind. 
App. 176—Tompkins v. Smith, 106 
N.E.2d 487, 122 Ind App. 602—Coca 
Cola Bottling Works of Evansville 
V. Williams, 37 N.E.2d 702, 111 Ind. 
App. 602—Kraning v. Bloxson, 9 
N.E.2d 107, 103 Ind.App. 660—West¬ 
ern ft Southern Indemnity Co. v. 
Newman, 7 N.E,2d 64, 103 Ind.App. 
644—Detwller v. Culver Military 
Academy, 168 N E. 246, 91 Ind.App. 
366—Lafayette St. Ry. v. Ullrich, 
166 N.E. 257. 92 Ind.App. 202, re¬ 
hearing denied 168 N E. 709, 92 
Ind.App. 202—Cho.sapcake & O. Ry. 
Co. V. Russo, 163 NE. 283, 91 Ind. 
App. 648, certiorari denied 51 S Ct. 
26, 282 U.S. 846, 76 L Ed. 760— 
Miller v. Kifer, 130 NE 278, 75 
Ind.App. 198—Hines v. Nichols, 

130 N.E. 140, 76 Ind.App. 446—S 

M. Timberlake Co. v. Roundtree, 

128 N.E. 369, 73 Ind.App 023— 

Indianapolis & Cincinnati Traction 
Co. V. Senour, 122 N E. 772, 71 Ind 
App 10—Indianapolis Traction & 
Terminal Co. v Lee, 118 N E. 969, 
67 Ind.App. 105—Supreme Lodge, 
K. P. V. Graham, 114 N.E 879, 65 
Ind App. 220—Day witt v. Daywltt, 
114 N.E 694, 63 Ind App. 444— 

Chicago & E. R Co. v. 15iddlnger, 
109 NE 963, 61 Ind App. 419— 

Terre Haute, I & E. Traction Co. 
V. Fnschman, 107 N.E. 296, 67 Ind 
App. 452. 

Iowa.—Hackman v. Beckwith, 64 

N. W.2d 275, 245 Iowa 791—Reming¬ 
ton V Machamer, 186 N.W. 32, 192 
Iowa 1098—Workman v Sharp, 185 
N.W. 920, 192 Iowa 864—Davis v. 
Hansen, 172 N.W. 1, 187 Iowa 683— 
Whitsett V. Griffis, 168 N.W. 878— 
Dimond V. Peace River Land ft De¬ 
velopment Co., 165 N.W 1032, 182 
Iowa 400—Berry v. Hardin, 169 
N.W. 669, 178 Iowa 166—Hicks v. 
Northwestern Mut. Life Ins. Co. of 
Milwaukee, 147 N.W. 883, 166 Iowa 
632, L.R.A.1916A 872. 

Ky.—Bennett v. Cray craft, 290 S.W. 
2d 616—Lawrence v. Merrick, 252 
S.W.2d 5—Moore v. Decker, 226 
S.W.2d 619, 312 Ky. 80—Remmers' 
Ex’r v. Mayhugh, 197 S.W.2d 460, 
303 Ky. 366—^Wathen v. Mackey, 187 
S.W.2d 1000, 300 Ky. 116—Tate v. 
Shaver, 162 S.W.2d 269, 287 Ky. 29 
—Smith V. Butt & Hardin, 186 S.W. 
2d 67, 281 Ky. 127, 157 A.L.R. 648 
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—^WatBon V. Bailey, 182 S.W.2d 68, 
279 Ky. 671-—CollliiB’ Adm*r v. 
Chesapeake & O. By. Co., 124 S.W. 
2d 1039, 276 Ky. 669—Llndlfir v. 
Breen, 103 S.W.2d 941, 268 Ky. 163 
—City of Bowling Green v. Ford, 
92 S.W.2d 744, 263 Ky. 523—Bul¬ 
lock V. Young, 67 S.W.2d 941, 252 
Ky. 640—Elliott's Guardian v. Ber- 
nauer, 68 S.W 2d 632, 248 Ky. 423— 
McGraw v. Ayers, 58 S.W.2d 378, 
248 Ky. 166—Codell Const. Co. v. 
Steele, 66 S.W.2d 966, 247 Ky. 173 
—Latonla Refining Corporation v. 
Dusing, 55 S.W.2d 23, 246 Ky. 328 
—Challinor v. Axton, 54 S.W.2d 600, 
246 Ky. 76—Choate v. Lioulsville 
Ry. Co, 49 S.W.2d 342, 243 Ky. 662 
—Pope-Cawood Lumber & Supply 
Co. V. Cleet, 33 SW.2d 860. 236 
Ky. 366—Louisville & N. R. Co. v. 
Jones. 1 S.W.2d 972, 222 Ky. 631— 
Berry v. Irwin, 296 S.W. 1020, 220 
Ky 708—Saunders' Ex'rs v. Armour 
& Co, 295 S.W. 1014, 220 Ky. 719— 
Chesapeake & O Ry. Co v. Boren, 
259 SW 711, 202 Ky. 348—Julius 
Kessler & Co. v. Southern R. Co. in 
Kentucky, 266 S W. 636, 200 Ky. 
713—Moise v. Burton, 247 S.W. 744, 
197 Ky. 538—Louisville & I. R. Co. 
V. Schuester, 209 SW. 642, 183 Ky. 
604—McDermott v. Louisville & N. 
R, Co, 206 S.W. 6, 182 Ky. 22— 
Sovereign Camp of Woodmen of 
the World v. Valentine, 190 S W. 
712, 173 Ky 182—Lam v Earling- 
ton Mach. Works, 186 S.W. 152, 170 
Ky. 384—Spiegle v, Cincinnati, N. 
O. & T. r. K. Co., 185 S.W. 1138, 
170 Ky. 285. 

Mich—Fulton v Ewing. 57 N W.2d 
441, 336 Mich 51—Stabler v. Cope¬ 
land, 7 N.W.2d 122, 304 Mich. 1. 
Minn—Ekdahl v. Minnesota Utilities 
Co, 281 NW 517, 203 Minn 375— 
Becker v. Northland Transp. Co, 
274 NW. 180, 200 Minn. 272, affirm¬ 
ed 275 NW. 510, 200 Minn. 272 
Miss.—Caldwell v St. Paul Mercury 
& Indcm. Co. 49 So 2d 670, 210 
Miss. 320—M. & A Motor Freight 
Lines v. Vlllere, 1 So 2d 788, 190 
Miss 848—H. D. Sojourner & Co. v. 
Joseph, 191 So. 418, 186 Miss. 755 
—Ross V Louisville & N. R Co., 
181 So 133, 181 Miss. 795—Yazoo & 
M. V. It Co. V Wade, 139 So. 403. 
162 Miss. 699—Corpus Juris oitsd In 
Patterson v. State, 132 So. 668, 159 
Miss. 882. 

Mo.—Anderson v. Woodward Imple¬ 
ment Co., 266 S.W.2d 819— Corpus 
Juris Secundum cited in Fantln v. 
L. W. Hays, Inc., 242 S.W.2d 609, 
613—Roesleln v. Chicago & E. I. 

R. Co., 214 S.W.2d 13—Royal v. 
Thompson, 212 S W 2d 921—Zesch 
v. Abrasive Co. of Philadelphia, 193 

S. W.2d 581, 364 Mo. 1147—Donk v. 
Francis, 174 S.W.2d 840, 361 Mo. 
1053—Goslin v. Kurn, 173 S.W.2d 
79. 351 Mo. 395— Corpus Juris Ss. 
cundum cited In Carson v Evans, 
173 S.W 2d 30, 82, 361 Mo. 876— 
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Evans v. Atchison, T. St S. F. Ry. 
Co., 131 S.W.2d 604, 846 Mo. 147— 
Rouchene v. Gamble Const. Co., 89 
S.W.2d 68. 838 Mo. 128—Wallace v. 
St. Joseph Ry. Light, Heat & Power 
Co., 77 S.W.2d 1011, 836 Mo. 282— 
Johnson v. Chicago & E. I. Ry. Co., 
64 S.W.2d 674, 334 Mo. 22—Cole v. 
St. Louls-San Francisco Ry. Co., 61 
SW.2d 344, 332 Mo. 999—Szuch v. 
Ni Sun Lines, 68 S.W.2d 471, 332 
Mo. 469—Kincaid v. Birt, 29 SW. 
2d 97—Murphy v. Duerbeck, 19 S. 
W.2d 1040—Gary v. Averlll, 12 S.W. 
2d 747, 321 Mo. 840—Munday v. 
Knox, 9 S.W.2d 960, 321 Mo. 168— 
McGuire v. Amyx, 297 S.W. 968, 
317 Mo. 1061, 54 A.L.R. 644—Spen¬ 
cer V. Quincy, O. & K. C. R. Co, 
297 S.W. 363, 317 Mo. 492—Lewellen 

V. Haynle, 287 S.W. 634—Landau v. 
Travelers' Ins. Co., 287 S.W. 346, 
316 Mo. 760—Coleman v. Right- 
myer, 286 S.W. 403—Leister v. 
Wells, 254 S.W. 75, 300 Mo. 262— 
Gutman v. Union News Co., 237 
SW. 800—Costello v. Kansas City, 
219 S.W. 386, 280 Mo. 676—Wil¬ 
liams v. Springfield Gas & Electric 
Co., 202 S.W. 1, 274 Mo. 1—Salmons 
v, St. Joseph & G. I. Ry. Co., 197 
S.W. 36, 271 Mo. 395—Van Meter v. 
Taylor, 194 S W. 729—Berclld Real¬ 
ty Co. V. Obear, 191 S.W. 1070— 
Allen V. Porschler, 189 SW. 636— 
Pope V. Missouri Pac, Ry. Co., 176 
S.W. 966—Jaggard v. Metropolitan 
St. Ry Co, 174 SW. 371, 264 Mo. 
142—Holzemcr v. Metropolitan St. 

R. Co., 169 S.W. 102, 261 Mo. 379. 
Wilson v. Kansas City, App., 248 

S. W.2d 671—Palmer v. Kansas City, 
App, 248 SW.2d 667—Southall v. 
Columbia Nat. Bank, App., 244 S W. 
2d 577—Shell Pipe Line Corp, v. 
Bruns, App., 239 S.W.2d 646—Kan¬ 
sas City Auto. Auction Co. v. Over¬ 
all, 238 SW.2d 446, 241 Mo.App. 
280—“Humphries v. Shipp, 194 S W. 
2d 693, 238 Mo.App. 986—In re 
Harlow’s Estate, App, 192 S.W.2d 
6—Jones v. Central States Oil Co., 
App., 170 S.W.2d 163—Frost v. Jen¬ 
sen, App., 166 S.W 2d 663—Day v. 
Banks, App, 143 S.W.2d 68—Zim¬ 
merman V. Salter, App., 141 S.W.2d 
137—Motor Acceptance v. Clayton. 
App., 119 S.W.2d 996—Hyman v. 
Caledonian Ins. Co. of Scotland, 
App , 117 S W.2d 617—Cannon v. S 
S. Kresge Co., 116 S.W.2d 559, 233 
Mo.App. 173—Boyer v. Baldwin, 
App., 106 S.W.2d 21, opinion quash¬ 
ed on other grounds State ex rel. 
Baldwin v Shain, Sup , 126 S.W 2d 
41 — Collins V. Leahy, App., 102 S. 

W. 2d 801—McCarty v. Bishop, 102 
S W.2d 126, 231 Mo.App. 604—White 
V. American Life & Accident Ins. 
Co. of St. Louis, App., 90 S.W. 2d 
118—Hartnett v. May Department 
Stores Co., App., 85 S.W.2d 644— 
McDaniels v. Zink, App., 76 S.W.2d 
78—General Motors Acceptance 
Corporation v. Farm & Home Sav- 
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Inga St Loan Ass'n, 68 S«W.8d 888. 
227 Mo.App. 832—Chicago, R. I. & 
P. Ry. Co. V. Hosman, 67 S.W.2d 
434, 227 Mo.App. 659—Stewart v. 
Kansas City Public Service Co.. 
App., 49 S.W.2d 1061—Barles v. St 
Louis Independent Packing Co.. 
App., 46 S.W.2d 962—Carrow ex rel. 
Gross v. Pinnell, App., 44 S.W.2d 
884—^Hill v. Missouri Pac. R. Co., 
App., 40 S.W.2d 741—^Alexander v. 
Wabash Ry. Co., App., 38 S.W.2d 
646—Grasher v. Kansas City Public 
Service Co., App., 36 S.W.2d 645— 
Roark v. Stone, 30 S.W.2d 647, 224 
Mo.App. 554—Alewel V. East St. 
Louis & 8. Ry. Co.. App., 26 S.W.2d 
869—^American Tobacco Co. v. 
Schulenburg, App., 17 S.W.2d 657— 
Loughlin V. Marr-Bridger Grocer 
Co., App., 10 S.W.2d 76—Flannagan 
V. St. Louis-San Francisco Ry. Co., 
App., 297 S.W. 463—^Vernon v. Rife, 
App., 294 S.W. 747—Belt v. Belt, 
288 S.W. 100, 224 Mo.App. 780— 
Vaughn v. May, 274 S.W. 969, 217 
Mo.App. 618—Fell v. Wells, App., 
268 S.W. 893—Brice v. Payne, App., 
263 S.W. 1006—Mueller v. Hole- 
kamp, App., 260 S.W, 118—Hall v. 
Brown, App., 259 S.W. 871—Ramsey 
v. Mississippi River & B. T. Ry., 
App, 263 S.W. 1079, certiorari 

quashed State ex rel. Mississippi & 
B. T. Ry. V. Allen, 272 S.W. 925, 
308 Mo. 487—Raymond v. Elm Tree 
Inn Co., 245 S.W. 864, 211 Mo.App. 
493—Allen v. Edward Light Co., 233 
SW. 963, 209 Mo.App. 166—Vogel¬ 
sang V. Board of Education of City 
of Cape Girardeau, App., 231 S.W. 
646—Eckel v. Gruebel, App., 226 
S.W. 983—Wolfe v. Hines, App, 
224 S.W. 143—Bradford v. McAdoo, 
219 S.W. 92, 202 Mo.App. 412— 
Hackleman v. Kansas City Rys. Co., 
217 S.W. 618, 203 Mo.App. 125— 
Argeropoulos v. Kansas City Rys. 
Co., 212 S.W. 369, 201 Mo.App. 

287—Harriman v. Dunham, App., 
196 S W 443—Bate v. Harvey, App , 
196 S.W. 571—Weber v. Jantzen, 
App., 180 S.W. 432—Moore v. Mc- 
Haney, 178 S.W. 268, 191 Mo.App. 
686—Holman v. City of Macon, 
App., 177 S.W. 1078—Speer v. South¬ 
west Missouri R Co., 177 S W. 329, 
190 Mo.App. 328—^Daugherty v. 
Stocks, 172 S.W. 616, 185 Mo.App. 
641. 

Neb—Segebart v. Gregory, 69 N.W.2d 
316, 160 Neb. 64—Mackechnie v. 
Lyders, 279 N.W. 828, 134 Neb. 
682—Kovar v. Beckius, 276 N.W. 
670, 133 Neb. 487—Doran v. Na¬ 
tional Surety Co., 260 N.W. 82, 125 
Neb. 299—Clausen v. Johnson, 246 
N.W. 458, 124 Neb. 280—Mullally 
v. Haslam, 184 N.W. 910, 106 Neb. 
860—^McKennan v. Omaha & C. B. 
St R. Co., 149 N.W. 826, 97 Neb. 
281. 

N.J.—^Dombroski v. Metropolitan Life 
Ins. Co., 19 A.2d 678, 126 N.J.Law 
545. rcargument denied 20 A.2d 441, 
126 N.J.Law 545. 
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particularly true whete there is no prejudicial error given, although embodying the same idea contained 
when the two instructions are read together,in the instruction refused, was not in the same form 
or where the alleged error related to technical legal as such instruction^^ does not affect the operation 
expressions on which the jury would not likely be of the rule. Complete identity of the requested and 
misled in dealing with the real issues.®^-i0 The fact the given instructions is not essential, and error is 
that the special instruction requested by the party invited if the two instructions are substantially the 
complaining was refused®® or that the instruction same in meaning.®®-® In the case of a common error 


N.C.—^Kilpatriek v. Kinston Mfa. Co., 
95 S.E. 168, 176 N.C. 201. 

Ohio.—McCarthy v. Cincinnati St, Ry. 
Co., 94 N.B.2d 627, 88 Ohio App. 
469-~Schelb v. Swanlc. 12 N.S.2d 
417, 67 Ohio App. 144—^Woodward 
V. Gray, 188 N.E. 304, 46 Ohio.App. 
177. 

Okl.—Dowell, Ino. v. Layton. 261 P. 
2d 885—Good Samaritan Life Ass'n 
V. Smith, 64 P.2d 661, 176 Okl. 61— 
Marble Sav. Bank v. First State 
Bank of Vanoss. 261 P. 913, 128 
Okl. 166—Nichols-Wllllams Zinc Co. 
V. Sewell Well Co., 221 P. 469, 94 
Okl. 221—Daerue v, McCaslin, 196 
P. 696, 81 Okl. 66—Pressley v. In¬ 
corporated Town of Sallisaw, 154 
P. 660, 64 Okl. 747. 

Or.—Weygandt v. Bartle, 171 P. 687, 
88 Or. 310. 

S.C —^Hancock v. National Council 
Junior Order United American Me¬ 
chanics. 186 S.E. 538, 180 S.C. 618— 
Jermigran v. Atlantic Coast Line R. 
Co. 86 SE. 198, 102 S.C. 62. 

Tex—Chicago, R. I. & G. Ry. Co. v. 
De Bord, 192 S.W. 767, 109 Tex. 
20, certiorari denied De Bord v. 
Chicago, R. I. & G. R. Co., 38 S.Ct. 
12, 246 U.S. 662, 62 L.Ed. 632— 
Paris Sc G. N. R. Co. v. Flanders. 

179 S W. 263. 107 Tex. 326. 

Jones V. Mcllveene, Civ App., 105 
S.W.2d 603, error dismissed—Crot- 
senburg v. Texas Employers' Ins. 
Ass'n, Civ.App., 288 S.W. 1113— 
Dutton V. Gulf, C. A S. F. Ry. Co., 
Civ.App., 204 S.W. 362—Gulf States 
Telephone Co. v. Evetts, Civ.App., 
188 SW. 289, error refused—Do- 
nada v. Power, Civ.App., 184 S.W. 
793, modified on other grounds 186 
S.W. 871—Galveston, H. & S. A. 
Ry. Co. V. Watts, Civ.App., 182 
S.W. 412—Gestean v. Bishop, Civ. 
App., 181 S.W. 696—San Antonio & 
A. P. Ry. Co. v. Littleton, Clv.App., 

180 SW. 1194—Galveston, H. & S. 
A, Ry. Co. V. Templeton, Civ.App., 
176 SW. 604—Miller v. Campbell, 
Civ.App., 171 S.W. 251. 

Utah.—Thomas v. Frost, 27 P.2d 469, 
83 Utah 207—Straka v. Voyles, 252 
P. 677, 69 Utah 123—Hunter v. 
Wm. M. Roylance Co., 143 P. 140, 
45 Utah 136. 

Va.—Slaughter v. Valleydale Pack¬ 
ers, Inc., of Bristol, 94 S.E.2d 260, 
198 Va. 839—Poole v. Kelley, 173 
S.E. 637, 162 Va. 279—Ashby v. 
Virginia Ry. & Power Co., 122 S.E. 
104, 138 Va. 810—AlUvista Cotton 
Mills v. Lane, 112 S.E. 637, 133 Va. 
1 . 


I Wash.—Ralston v. Vessey, 260 P.2d 
824, 48 Wash.2d 76—Olson v. Carl¬ 
son, 145 P. 237, 88 Wash. 415. 
L.R.A1915F 13—Moy Quon v. M. 
Furuya Co., 143 P. 99, 81 Wash 
526. 

W.Va.—Thomas v. Jones, 141 S.E. 
434, 106 W.Va. 46. 

Wyo.—Bader v. Mills A Baker Co., 
201 P. 1012, 28 Wyo. 191. 

4 C.J. p 709 note 26—71 C.J. P 160 
note 74. 

Charge almost identioal with request 

Appellant cannot object that the 
court charged the Jury in language 
almost identical with that requested 
by it. 

Tex —Gulf, C. A S. F. Ry. Co. v. 
Williams, Civ App., 290 S.W. 846. 

Godefenda&t*s instmotion 

In an action for fraud, an instruc¬ 
tion that plaintiff to recover must 
prove a combination between defend¬ 
ants, and that if the Jury found 
against one defendant they must find 
against both, was no ground for 
complaint, where the instruction 
given at the request of one of de¬ 
fendants, without objection from the 
other, told the Jury that they could 
not find for plaintiff unless there 
was a combination between defend¬ 
ants to defraud plaintiff. 

Mo.—^Metropolitan Paving Co v 
Brown-Crummer Inv. Co., 274 S.W. 
816, 309 Mo. 638. 

Erronsons proposition of law 
Where a party asked the court to 
charge an erroneous proposition of 
law, he cannot complain that the 
court gave another instruction con¬ 
taining the same error. 

S.C—Nelson v. Charleston A W. C. 
Ry. Co., 121 S.E. 198, 92 S.C. 161. 

Instruction sua sponto 

Defendant, having requested an in¬ 
struction on the legal efCect of fail¬ 
ure of a street car motorman to keep 
a proper lookout, could not complain 
of an instruction on the same subject 
given by the trial court of its own 
motion. 

Ind —Smith v. Mills, 185 N.E. 327, 98 
Ind.App, 643. 

Theory of case 

(1) Defendant, who submitted an 
instruction on the same theory as 
plaintiff did, cannot, on appeal, say 
that such theory was not in case. 
Mo.—Straub v. Laclede Gaslight Co., 
App., 2g7 S.W. 1061. 

924 


(2) Defendants could not complain 
of plaintiff’s Instruction submitting 
the case on the last chance theory, 
where their instructions were on the 
same theory. 

Mo.—Amos V. Fleming, 285 S.W. 134. 
221 Mo.App. 659. 

Waiver 

Defendant waived an erroneous in¬ 
struction authorizing the Jury to And; 
for plaintiffs under an express con¬ 
tract although plaintiffs pleaded an 
implied contract, where defendant 
offered a similar instruction and sub¬ 
mitted none on the theory of implied 
contract. 

Ky.—Damron v. Stewart A Weir, 69 
S.W.2d 686, 263 Ky. 394. 

On second appeal 

On a second appeal, appellant 
could not complain of an instruction 
given on the former trial at its re¬ 
quest. 

Ky.—New Bell Jellico Coal Co v 
Sowders, 172 S.W. 914, 162 Ky. 
443. 

Comparatively small verdict 

Submission of issue under plain¬ 
tiff’s instructions which were aa 
nearly in proper form as instruction 
offered by defendant was not preju¬ 
dicial even if slightly erroneous, in 
view of comparatively small verdict 
Ky.—CJaudlll v. Dinwiddie, 228 S W 2d: 
658, 312 Ky. 695. 

94.5 Mo.—Rose v. Knobelock, App, 
194 S.W.2d 943. 

94.10 Ohio.—Schelb v. Swank, 12 N. 
E.2d 417, 67 Ohio App. 144. 

95. Ga.—Sarman v. Seaboard Air 
Line Ry. Co., 126 S.E. 891, 33 Ga. 
App. 315. 

Tex.—American Mut. Liability Ins 
Co. v. Thomas, Civ App, 36 S.W.2d 
232 

4 C.J. p 710 note 28. 

But it has been held that defend¬ 
ant, in an action on an accident pol¬ 
icy, was not deprived of the right 
to complain of error in a charge sub¬ 
stantially the same as a charge re¬ 
quested by and given for it after its 
correct charge had been refused. 

Tex.—Western Indemnity Co. v. Mac- 
Kechnie, Civ.App., 185 S.W. 616. 

96 » Ky.—McClintic Marshall Constr 
Co. v. Eckman, 156 S.W. 382, 153- 
Ky. 704. 

96.6 Cal.—Jentick v. Pacific Gas A 
Electric Co., 114 P.2d 843, 18 0.2(3 
117. 
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AS to instructions, neither party may complain.®^ structions relative to various particular matters,®® 
The foregoing principle has been applied to in- and to instructions claimed to be erroneous because 


S7. Mo.—Banks v. Koogler, 291 S.W. 
2d 888—Palmer v. Lasswell, 287 S. 
W.2d 822—Cantwell r. Zook, 260 
S.W.2d 980— Oorpns Juris Bs- 
ouadnm olted ia Fantln v. Li. W. 
Hays, Inc., 242 S.W.2d 609, 618— 
Corpus Juris Beoundnin cited in 
Carson v. Evans, 173 S.W.2d 30, 
32, 851 Mo. 876—Johnson v. Hurch 
Delivery Service, 171 S.W.2d 656, 
361 Mo. 73—^Bennette v. Hader, 87 
S W.2d 413, 337 Mo. 977—Meyers v. 
Drake, 24 S.W.2d 116, 824 Mo. 612 
—^Von Eime v. Fuchs, 8 S.W.2d 
824, 320 Mo. 746—Monroe v. Chi¬ 
cago ft A. R. Co., 219 S.W. 68. 280 
Mo 483. 

Bunch v. Wagrner, App., 276 S.W. 
2d 763—Memphis Bank & Trust Co. 
v. West, App., 260 S.W.2d 866— 
Citizens Bank of Senath v. John¬ 
son, App., 112 S.W.2d 916— King v. 
Kansas City Public Service Co., 91 
S.W.2d 89, 233 Mo.App. 82, certio¬ 
rari quashed State ex rel. Kansas 
City Public Service Co. v. Shaln, 
124 S.W.2d 1097, 343 Mo. 1066— 
Securities Inv. Co. of St. Louis v. 
International Shoe Co., App., 6 S. 
W.2d 682—Flannagan v. St. Louls- 
San Francisco Ry. Co., App., 297 
SW. 463—Johnson v. Kansas City 
Electric Light Co., App , 232 S.W. 
1094—Christy v. Wabash R. Co., 
191 S.W. 241, 195 Mo.App. 232, 
error dismissed Pryor v. Christy, 
38 set. 424, 246 U.S. 656, 62 L.Bd. 
924. 

Both erred in respect of refunds he- 
iag in issue 

Neither party could criticize an 
instruction on the ground that it 
concerned refund of an unearned In¬ 
surance premium not in issue, where 
both parties had erroneously regard¬ 
ed the refund as being in issue. 

Mo —Smith V. Ohio Millers' Mut. 
Fire Ins. Co., 26 S.W.2d 962, 325 
Mo. 61. 

Both parties estopped os to law ap- 
pUcahle 

Where the petition stated a cause 
of action tinder the federal Employ¬ 
ers' Liability Act but on trial both 
parties presented Instructions ap¬ 
plicable alone to an ordinary action 
under the state law, neither party 
could complain of such instructions. 
Mo.—Christy v. Wabash R. Co., 191 
S.W. 241, 195 Mo.App. 232, error 
dismissed Pryor v. Christy, 38 S. 
Ct. 424, 24$ U.S. 666, 62 L.Ed. 924. 

Bnror ludnoed bj both parties 

Error In Instructiona induced by 
both parties cannot be relied on by 
either in the appellate court. 

Va.—Foard v. Harwood, 169 S.B. 466, 
113 W.Va. 619. I 


Oommou error not shown 

(1) In general. 

Mo.—Fantln v. L. W. Hays, Inc., 242 
S.W.2d 609. 

(2) Plaintiff’s instructions making 
no reference to the burden of proof 
except In connection with the issue 
of contributory negligence, error in 
defendant’s instruction in putting on 
plaintiff the burden of proof as to 
causal connection between defend¬ 
ant's failure to give a crossing sig¬ 
nal and the accident was not invited. 
Mo.—^Monroe v. Chicago & A. R. Co., 

219 S.W. 68, 280 Mo. 483. 

(3) In an action by the owner of 
a motor vehicle, in which she was 
riding with her son, who was driv¬ 
ing under her control at the time of 
a collision with defendant’s street 
car. it was held that defendant, by 
its instructions requested and given, 
did not concur in plaintiff’s theory 
of her duty under the law, namely, 
ordinary care, and hence such error 
in plaintiff's instructions was not in¬ 
vited or common error. 

Mo.—Foy V. United Rys. Co. of St. 
Louis. 226 S.W. 325, 206 Mo.App. 
621. 

(4) Where, in a suit on a note, an 
instruction was given for defendant 
which was erroneous as assuming 
want of con.sideration, that instruc¬ 
tions were given for plaintiff direct¬ 
ing a verdict, if defendant had stated 
that the note sued on was "all right," 
did not show that plaintiff had Join¬ 
ed In the error in defendant’s instruc¬ 
tion. 

Mo.—Pattonsburg Sav. Bank v. Koch, 
App., 266 S.W. 680. 

(5) Alleged fact that plaintiffs’ in¬ 
struction contained same vice as de¬ 
fendant's did not prevent defendant’s 
instruction from being held errone¬ 
ous, on ground that the error was 
common, where plaintiffs’ instruc¬ 
tion did not present same issue as 
defendant’s. 

Mo—Crltes v. Bollinger, App., 238 S 
W.2d 26. f 

98. Assumption of risk 

Cal.—Miller v. Dollar S. S. Lines, 64 
P.2d 1163, 19 C,A.2d 206. 

Burden of proof 

Cal.—Redfoot v. J. T. Jenkins Co., 
291 P.2d 134, 138 C.A 2d 108. 

III.—Cook V. Weyant, 105 N.E.2d 
310, 346 Ill.App. 466—Weinrob v 
Heintz, 104 N.E.2d 634, 346 111. 
App. 30. 

Ind.—Prudential Ins. Co. of America 
V. Bldwell, 8 N.E.2d 123, 103 Ind. 
App. 386. 

Mich.—Fulton v. Ewing, 67 N.W.2d 
441, 336 Mich. 61. 

Mo.—McCarty v. Milgram Food 
Stores, Inc., 262 S.W.2d 343—Bow¬ 
ers V. Etherton, 216 S.W.2d 83. 
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I Van Houten v. Kansas City Pub¬ 
lic Service Co., 122 S.W.2d 868, 233 
Mo.App. 423—Jones v. St. Louis- 
San Francisco Ry. Co., 50 S.W.2d 
217, 226 Mo.App. 1152. 

Ohio.—Creek v. Becker, App. 67 N. 
E.2d 566—Thompson v. National 
Life ft Accident Ins. Co., 37 N.E.2d 
621, 68 Ohio App. 439. 

Oarrler.pssssBger relationship 

Cal.—Lilley v. Key System Transit 
Lines, 289 P.2d 617, 136 C.A.2d 787. 

**Ooaoeded matter^ 

Appellant cannot complain that re¬ 
spondents submitted conceded mat¬ 
ter, where appellant presented in¬ 
structions on the same issue. 

Mo.—Great Lakes Coal ft Coke Co. 
V. Segall, 69 S.W.2d 776, 227 Mo. 
App. 965. 

ContributoiT aegligenoe 

Cal—Hazelett v. Miller, 252 P.2d 997, 
115 C.A.2d 801—Yuichl Matsumoto 

V. Renner, 202 P 2d 1061, 90 C A.2d 
406—Blythe v. City and County of 
San Francisco, 188 P.2d 40. 83 C.A. 
2d 125—Cedzo v. Bergen, 128 P.2d 
683. 63 C.A 2d 667—Hernandez v. 
Murphy. 116 P.2d 665, 46 aA.2d 
201 

Ill—Smith v. Johnson, 120 N.B.2d 
68, 2 Ill.App.2d 315—Wm. Wrigley, 
Jr., Co. v. Standard Rooffng Co., 69 
N.B.2d 610, 325 Ill App 210. 

Ind.—Chicago & Erie R. Co. v. Pat¬ 
terson, 34 N.E.2d 9C0, 110 Ind.App. 
94. 

Iowa.—Odegard v. Gregerson, 12 N. 

W. 2d 669, 234 Iowa 326. 

Md.—^Weinstein v. Meyer, 191 A. 238, 
172 Md. 233. 

Mo.—Stephens v. St. Louis Public 
Service Co., 276 S.W,2d 138—Mont¬ 
gomery v. Ross, 218 S.W. 2d 99— 
Williams v. Guyot, 126 S.W.2d 1137, 
344 Mo 372. 

Kincaid v. Birt, App. 29 S.W.2d 
97—Shoemaker v Adair County 
Coal Co., App., 255 S.W. 360. 

Ohio.—Asterl v. City of Youngstown, 
App.. 121 N.E.2d 143. 

Okl.—Brightmire v. Darnold, 272 P. 
2d 401. 

Or.—Weygandt v. Bartle, 171 P. 687, 
88 Or. 310. 

Tex—Benrltto v. Fransen, Civ.App , 
274 S.W.2d 758. 

Degree of oare 

Cal.—Lilley v. Key System Transit 
Lines, 289 P 2d 617, 136 C.A.2d 737 
—Ault V. Ross General Hospital, 
232 P2d 628, 105 C A.2d 78. 

Ill.—Osinskl V. Benson. 66 N.E.2d 
665, 323 Ill.App. 662—Moore v. 

Young, 46 N.E.2d 862, 317 Ill.App. 
474—Jones v. Standerfer, 16 N.E. 
2d 924, 296 Ill.App. 145. 

Ind.—New York Cent. R, Co. v. Ver- 
pleatse, 69 N.E.2d 916, 116 Ind. 
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abstract,^® ambiguous,^ argumentative,^ indefinite,^ Likewise these principles have been applied to 
obscure,^ repetitious,^ multifarious,or too gen- instructions subject to attack for omissions,^ as in 
cral.8 


App. 1. rehearingr denied 60 K.R1.2d 
784, 116 Ind.App. 1. 

Ky.—Watson v. Bailey, 182 S.W.2d 
63, 279 Ky. 671. 

Mo.—Sullivan v. Union Electric Lierlit 
& Power Co.. 66 S.W.2d 97. 831 Mo. 
1065. 

Wilson V. Kansas City, App.. 248 

S.W.2d 671—Ellis v. Kansas City 
Public Service Co., App., 203 S.W. 
2d 475—Bowles V. Eisenmayer. 
App., 22 S.W.2d 884. 

Tenn.—Gentry v. Betty Lou Bakeries, 
100 S.W.2d 230, 171 Tenn. 20. 

Blsooversd-pexil doctrine 
Ky.—Kentucky Virgrinla Stases v. 
Tackett’s Adm’r, 171 S.W.2d 4. 294 
Ky. 189. 

Pellow servant doctrine 

N.C.—Kilpatrick v. Kinston Mfg. Co., 
95 S.E. 168. 176 N.C. 201. 

Miunanltarlan doctrine 

Mo.—Johnson v. Hurch Delivery 
Service, 171 S.W.2d 666, 361 Mo. 73 
—^Branson v. Abernathy Furniture 
Co.. 130 S.W.2d 662, 344 Mo. 1171 
—Crews V. Kansas City Public 
Service Co., Ill S.W.2d 64, 341 Mo. 
1090—Torrance v. Pryor, 210 S.W. 
430. 

White V. Hasburgh, App., 124 S. 
W.2d 660—Conway v. Silver King 
Oil & Gas Co., App., 94 S.W.2d 942. 

Injured pedestrian’s duty to keep 
lookout 

Va.—^Ashby v. Virginia Ry. & Power 
Co., 122 SB. 104, 188 Va. 310. 

“Flaintlff,” «*any plaintiff,” “snob 
plaintiff” 

(1) Plaintiffs who offered instruc¬ 
tions referring to "plaintiffs” could 
not complain of instructions on con¬ 
tributory negligence referring to 
"plaintiffs” in the plural. 

III.—Kak V. Brescia, 76 N.E.2d 64, 833 
111.APP. 643. 

(2) Plaintiffs could not complain 
of use of the phrases "any plaintiff” 
and "such plaintiff” where such 
phrases were likewise used in In¬ 
structions given at plaintiffs’ re¬ 
quest. 

Ill.—Wachsmuth v. Flanagan, 81 N. 
B.2d 769, 336 Ill.App. 811. 

Prepouderaaoe of the evidence 

Ill.—Petersen v. General Rug & Car¬ 
pet Cleahers, 77 N.E.2d 68, 333 111. 
App, 47. 

Ind.—^Hamling v. Hildebrandt, 81 N. 

E.2d 603. 119 Ind App. 22. 

Va.—Slaughter v. Valleydale Pack¬ 
ers, Inc., of Bristol, 94 6.E.2d 260, 
198 Va. 339. 

Fresumptious 

Mo.—^Dove V. Atchison, T. 6b S. F. 
Ry. Co., 168 S.W.2d 648, 849 Mo. 
798. 


FrozUuate and IntexveBlaff cause 

Ga.—^East Ala. Coach Lines v. Boyd, 
55 S.E.2d 634. 80 Ga.App. 93. 

Bes ipsa loquitur 

Miss.—Coca Cola Bottling Works of 
Columbus V. Petty, 200 So. 128, 
190 Miss. 631. 

Bales price of property ou wbieb 
oommissioB was sought 

Defendants cannot complain of an 
instruction referring to the sales 
price of property on which commis¬ 
sion was sought, where an instruc¬ 
tion given at defendants’ request con¬ 
tained language of similar import. 
Mo.—Bowdern v. Rowland, App., 21 
S.W.2d 899. 

Scope of Authority iu assault aotlou 
Mo—Friedman v. Underwood, 249 S. 
W. 64. 

Self •defense 

Ind.—Mitchell v. Godsey, 32 N.E.2d 
745. 109 Ind.App 399. 

Settlement with third party 
Mo—Day v. Banks, App., 143 S.W. 
2d 68. 

Speed, lookout, control 

Iowa.—^Usher v. Stafford. 288 N.W. 

432. 227 Iowa 443. 

Sudden emergency dootrlne 
Ill—Borst V Langsdale. 130 N.E.2d 
620, 8 Ill.App.2d 88. 

Unavoidable accident 
Cal.—Smith v. City and County of 
San Francisco, 256 P.2d 999. 117 
C.A.2d 749—Connor v. Pacific Grey¬ 
hound Lines, 232 P.2d 600, 104 C A 
2d 746. 

“Want*’ or “failure” of consideration 

Where an instruction requested by 
defendant referred to failure of con¬ 
sideration, instead of want of con¬ 
sideration, he was estopped, under 
the doctrine of invited error, from 
complaining of a similar inaccuracy 
in an instruction given. 

Va.—Good V. Dyer, 119 S.E. 277, 137 
Va. 114. 

Wamlni^ signal required by law 

Cal.—Jansen v. Southern Pac. Co., 
247 P.2d 681, 112 C.A.2d 833. 
Willful and wanton misoonduot 
Ill.—Freudenberg v. Dooley, 25 N.E. 

2d 843. 303 Ill.App. 663. 

Yellow lines on highway I 

Ind,—^Koeneman v. Aldridge, 122 N. 
E.2d 345, 125 Ind.App. 176. 

99. Ark.—Hanson Motor Co, v. 

Young, 266 S.W.2d 601, 223 Ark. 
191. 

Ill.—Sebree v. Thomas, 166 Ill.App. 
427. 

1. Ark.—Leehy v, Fullerton, 234 S. 

W. 472, 160 Ark. 871. 

Waived error 

Even if an instruction was wrong, 
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I in that It was ambiguous, appellant 
I waived the error by requesting an 
instruction on the same issue in sim¬ 
ilar language. 

Ark.—Leehy v. Fullerton, supra. 

2. Ill.—^Reivltz v. Chicago Rapid 
Transit Co., 158 NE. 380, 327 111. 
207. 

Ind.—Dunbar v. Demaree, 2 N.E.2d 
1003, 102 Ind.App. 586. 

3. Mo.—Holland v. Missouri Pac. R. 
Co., 257 S.W. 202, 214 Mo.App. 490 

4. Wyo.—Bader v. Mills & Baker 
Co.. 201 P. 1012, 28 Wyo. 191. 

Xiaok of clarity 

Instructions, even if not stating 
as clearly as might be the thought 
that, if the damage would have been 
done by rains, although defendants’ 
preceding acts had not been done, 
they would not be liable, may not be 
complained of by them, the language 
being as clear as that of their re¬ 
quested instructions. 

Wyo.—Bader v. Mills & Baker Co, 
supra. 

5. Ill.—Stitzel V. Johnson, 73 N.E. 
2d 653, 331 111 App. 609. 

Ind—^Dunbar v. Demaree, 2 N.E.2d 
1003, 102 Ind.App. 685. 

Md—^Weinstein v. Meyer, 191 A. 238, 

172 Md. 233. 

Wash.—Crandall v. Puget Sound 
Tract. Co.. 137 P. 319, 77 Wash. 37. 

5.5 Tex.—Browning v. Graves, Civ. 
App., 152 S.W.2d 515, error re¬ 
fused. 

6. Mo—Chamberlain v. Missourl- 
Arkansas Coach Lines, 173 S.W 2d 
67, 351 Mo. 203—Carson v. Evans, 

173 S.W.2d 30, 361 Mo. 376. 

Moses V. Kansas City Public 

Service Co., App., 188 S.W.2d 538— 
Glador v. City of Richmond 
Heights, App., 121 S W 2d 264— 
Ingle v. Sovereign Camp, Wood¬ 
men of the World, 216 S.W. 787, 
204 Mo.App. 597. 

7. Ill.—Kreger v. George W. Diener 
Mfg. Co., 53 N.E.2d 26, 321 Ill.App. 
302. 

Mo.—Knox v. Weathers, 267 S.W.2d 
912, 363 Mo. 1167—-Bennette v. Had- 
er, 87 S.W.2d 413, 337 Mo. 977— 
Steger v. Meehan, 63 S.W.2d 109— 
Denkman v. Prudential Fixture 
Co., 289 S.W. 691. 

State ex rel. P. W. Finger Roof¬ 
ing Co. V. Koch, App., 272 S.W 2d 
22—Kansas City Auto. Auction Co. 
V. Overall, 238 S.W.2d 446. 241 Mo. 
App. 280—Riley v. Young, App., 
218 S.W.2d 806—Carl v. Ellis, App., 
110 S.W.2d 806—State ex rel. and 
to Use of Kibble v. First Nat. 
Bank, App., 22 S.W.2d 186—Sellng- 
er V. Cromer, App., 208 S.W. 871. 
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the case of instructions ignoring material facts* 
or issues,® or excluding from the consideration of 
the jury a theory which there is evidence tending 
to support;^® and to instructions which go beyond 
the issues,or are unsupported by the pleadingsl® 


or evidence,!* or assume disputed facts,i^ or in¬ 
volve mixed questions of law and fact,i* or embody 
inaccurate definitions,!* or fail to define terms 
used.i7 


W.Va.—Thoma« v. Jones, 141 S.E. 

434, 105 W.Va. 46. 

Disreg’ardlAff <*olisok” 

Defendant cannot complain of an 
instruction permitting: recovery if 
they found the contract had not been 
canceled by mutual consent because 
it disregarded a check given by de¬ 
fendant and returned by plaintiffs, 
where defendant in its instruction 
likewise permitted an award to plain¬ 
tiff without regard to the check. 

Mo.—George v. Kansas City Ameri¬ 
can Ass’n Baseball Co.. App.. 219 
S.W. 134. 

railnro to qualify 

(1) Error in charging that a boy 
was only required to exercise that 
degree of care which a “boy** of his 
age, capacity, experience, education, 
and intelligence would exercise un¬ 
der the same or similar circum¬ 
stances, without qualifying “boy** by 
the use of the words “ordinarily 
prudent,’* was not reversible error, 
particularly where defendant asked 
and received an instruction contain¬ 
ing the same omission. 

Ill —Schubert v. Patera, 141 N.E 
825. 310 Ill. 419. 

(2) Appellant may not complain 
that appellee’s instruction omitted a 
particular qualification, where such 
qualification was not contained In 
an instruction given at appellant’s 
request. 

Mo —Hoffman v. Philip A. Hohan 
Boat, Boiler & Tank Co., App., 294 
SW. 758. 

Ooutrlbntory nogligenoo 

Defendant omitting specification of 
contributory negligence in instruc¬ 
tions requested cannot complain that 
plaintiff’s instructions did likewise. 
Mo.—Billingsley v. Kansas City Pub¬ 
lic Service Co., App., 191 S.W.2d 
831. 

8. Mo.—^Mead v. South Side Bank, 
App., 14 S.W.2d 664. 

4 C J. p 710 note 31. 

9. Mo.—Greaves v. Kansas City 
Junior Orpheum Co., 80 S.W.2d 228, 
229 Mo.App. 663. 

4 C.J. p 710 note 32. 

10 . Ill.—Schwab v. Chicago Cons. 
Tract. Co., 165 Ill.App. 643. 

11. Cal.—Rivera v. Goodenough, 162 
P.2d 498, 71 C.A.2d 223. 

Ind.—Huntington v. Hamilton, 73 N. 
E 2d 362, 118 Ind.App. 88—^Welch 
V. Page, 164 N.E. 24, 85 Ind.App. 
801. 

Iowa.—In re Corbin’s Estate, 17 N.W. 
2d 417, 235 Iowa 654. 


19 . Mo.—^Varley v. Columbia Taxi¬ 
cab Co., 240 S.W. 218. 

Okl.—^Wilson V. Harlow Pub. Corp., 
69 P.2d 367, 180 Okl. 284. 

Broader than pleading 
Defendant could not complain that 
the word “anticipate,** as used in 
plaintiff’s instructions defining de¬ 
fendant's negligence, was broader 
than the pleading, where defendant 
had used the same word with the 
same meaning in his Instructions. 
Mo—Turnbow v. Kansas City Rys. 

Co., 211 S.W. 41, 277 Mo. 644. 
Hegligeaoe 

Ill.—^Wilkins V. Benevolent Protec¬ 
tive Order of Elks. Lodge No. 623, 
126 N.E.2d 549, 5 lll.App.2d 370. 

13 . Ark.—Keatts v. McAllister. 262 
S.W.2d 136, 222 Ark. 668. 

Cal.—Cedzo v. Bergen, 128 P.2d 683, 
63 C.A.2d 667—^Parkin v. Grayson- 
Owen Co., 143 P. 267, 25 C.A. 269. 
Ill.—^Wm. Wngley, Jr., Co. v. Stand¬ 
ard Roofing Co., 69 N.E.2d 610, 326 
Ill.App. 210. 

Ind.—^Michigan Cent. R. Co. v. Kos- 
mowski, 121 N.E. 665, 70 Ind.App. 
145. 

Mo—McCall V. Thompson, 165 S.W, 
2d 161, 348 Mo. 795. 

Zimmerman v. Salter, App., 141 
S.W.2d 137—Primmer v. American 
Car & Foundry Co., App., 20 S.W. 
2d 687—Exchange Bank v. Robin¬ 
son, 172 S.W. 628, 185 Mo.App. 682. 
State of facts aasnpported by evi. 
denoe 

A party cannot object that the 
court gave an instruction on a state 
of facts unsupported by evidence 
when such party asked an instruc¬ 
tion involving the same state of 
facts. 

Okl.—Skaggs V. Gypsy Oil Co., 36 P. 
2d 865, 169 Okl. 209. 

Court iastmotlng more folly oa Is¬ 
sue 

Plaintiff having submitted instruc¬ 
tion not based on evidence could not 
complain that court instructed more 
fully on issue thus presented. 

Cal.—Rivera v. Goodenough, 162 P. 
2d 498, 71 C.A.2d 223. 

14 . Ill.—O’Day v. Crabb, 109 N.E. 
724, 269 III. 123. 

Mo.—Lewellen v. Haynie, 287 S.W. 
634. 

Willis v. Kansas City Terminal 
Ry. Co., App., 199 S.W. 736. 

4 C.J. p 710 note 36. 

Similar assumptloa 

Defendant’s objection to plaintiff’s 
Instructions that they assumed de¬ 
fendant’s agent was acting within 
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’ the scope of his employment cannot 
be sustained where defendant joined 
in the error by an Instruction mak¬ 
ing a similar assumption. 

Mo —Steppuhn v. Chicago Great 
Western R. Co., 204 S.W. 679, 199 
Mo.App. 671. 

15. Mo.—^Ellis V. Mansfield, 256 S. 
W. 165, 216 Mo.App. 292. 

OoBiplalaaat jolaed la same error 
I If, in an action by a broker for 
commission for effecting a sale of 
property, the use of the words “pro¬ 
duce a purchaser** in an instruction 
submitted to the jury a mixed ques¬ 
tion of law and fact, in that they 
were not told what the legal re¬ 
quirements of producing a purchaser 
were, defendant could not complain 
where he joined in that error in one 
of his instructions. 

Mo.—^Ellls V. Mansfield, supra. 

16. Mo.—Carle v. Akin, 87 S.W.2d 
406. 

Tex.—^Wells Fargo & Co. v. Lowery, 
Civ.App, 197 S.W. 605, error re¬ 
fused. 

Va.—Drumwrlght v. Walker, 189 S.E. 
310, 167 Va. 307. 

^Danger sons” 

A party’s complaint that oppo¬ 
nent’s instruction incorrectly defined 
the danger zone in an automobile 
collision case must be overruled 
where his own instruction defined 
the danger zone in the same way. 
Mo.—Carle v. Akin, 87 S.W 2d 406. 
•■Blbel” 

Tex.—MacFadden Publications v. 
Wilson, Civ App., 121 S.W.2d 430, 
error refused. 

■■Ordinary oare” 

Ind—Dunbar v. Demaree, 2 N.E.2d 
1003, 102 lnd.App. 585. 

■(Prozlxnata oanse*’ 

Ind.—Riechmann v. Reasner, 51 N.E. 
2d 10, 221 Ind. 628. 

■■Surety** 

Tex.—Lehman v. Howard, Civ.App , 
133 S.W.2d 800. 

17. Mo—Moll v. Pollack, 8 S.W.2d 
38, 319 Mo 744. 

Farmers’ Sav. Bank of Birch 
Tree v. Taylor, App., 281 SW. 139 
—Groves v. Great Eastern Cas¬ 
ualty Co., 246 S.W. 1002, 212 Mo. 
App. 316—Beall v. Kansas City 
Rye. Co., App., 228 S.W. 834—Mil¬ 
ler V. Prough, 221 S.W 159, 203 
Mo.App. 418—Davis v. Otto, App., 
206 S.W. 409—Carroll v. Wiggains, 
App., 199 S.W. 280—^Anderson v. 
American Sash & Door Co., App., 
182 S.W. 819—Bettoki v. North- 
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§ 1507(3) APICAL & EREOR 

So the use of a certain expression in an instruc¬ 
tion cannot be complained of when the same ex¬ 
pression is contained in an instruction requested by 
appellant.^® A party has no right to complain of 
instructions which are based on the same theory 
as, and are the converse of, instructions requested 
by himself.^® By offering the converse of instruc¬ 


tions submitted by the other party, the party offer** 
ing the instructions does not concede that there is 
testimony to support the findings hypothesized in 
the instructions.!®*® 

It has been said, however, that the general rule 
above stated should be applied with discretion,®® 


western Coal St Minina Co., App., 
180 S.W. 1021. 

4 C.J. p 710 note 86. 

Oannot oomplala of oonrt’s deflaltion 
Defendant, having used certain 
words in his Instructions without 
definition, cannot complain of the 
definition placed thereon by the 
court. 

Mo.—MlJler v. Prough, 221 S.W. 169, 
302 Mo.App. 413. 

<*Bad faith” 

Plaintiff may not complain of de¬ 
fendant's instructions, submitting 
questions of bad faith or want of 
honesty, without defining them, he 
joining in the error by using the 
same terms, without definition, in his 
instructions. 

Mo.—Kincaid v. Estes, 262 S.W. 399, 
218 Mo.App. 109. 

“OollusloiL** 

Mo.—Citizens Bank of Senath v. 

Johnson, App., 112 S.W.2d 916. 
“Oo&slderatioa*’ 

Plaintiff could not complain that 
the word "consideration” was not de¬ 
fined in an instruction given at the 
instance of defendant, where plain¬ 
tiff used the same term in its own 
instruction without explanation upon 
the same issue 

Mo,—International Harvester Co. of 
America v. Spires, App., 223 S.W. 
799. 

”3gegUgsnoe” 

(1) Where plaintiff’s Instructions 
employed term "negligence” without 
defining it, plaintiff could not com¬ 
plain of defendants’ Instruction using 
same term without defining it. 

Mo.—Wells V. Raber, 166 S.W.2d 

1073, 350 Mo. 686. 

(2) Defendant could not complain 
that plaintiff’s instruction defining 
term "highest degree of care” did 
not define "negligence,” where de¬ 
fendant employed "negligence” in his 
instructions without definition. 

Mo.—Silsby v. Hlnchey, App., 107 S. 

W.2d 812. 

*9rozl]iiikte oanss*’ 

(1) Plaintiff could not complain 
because the term "proximate cause” 
in defendant’s instruction which was 
given was not defined, where such 
term was contained in plaintiff’s in¬ 
struction without being defined. 

Mo.—^Woods V. Southern Ry. Co., 73 

S.W.2d 874. 

(2) Plaintiff’s Instruction was not 
erroneous for failure to explain 
"proximately caused,” where such 


phrase appeared throughout instruc¬ 
tions prepared by defendants them¬ 
selves without any explanation of 
its meaning. 

Cal.—Williams v. Layne, 127 P.2d 
682, 53 C.A 2d 81. 

<^#xatioiiji refusal*’ 

In an action on a policy, with 
claim for damages from vexatious 
refusal to pay, defendant could not 
complain of the failure of an in¬ 
struction to define "vexatious refus¬ 
al,” where his instruction used the 
same words without definition. 

Mo.—Zackwik v. Hanover Fire Ins. 
Co., App.. 226 S.W. 136. 

118. Miss —Corpus Juris olted la 

Patterson v. State, 132 So. 658, 169 
Miss. 882. 

Mo.—Wells V. Raber, 166 S.W.2d 
1073, 360 Mo. 686—Burnam v. Chi¬ 
cago Great Western R. Co., 100 S. 
W.2d 858, 340 Mo. 26—Morris v. 
Union Depot Bridge & Terminal R. 
Co., 8 S.W.2d 11, 320 Mo. 371. 

Benton v. Thompson, 166 S.W. 2d 
739, 236 Mo.App. 1000. certiorari 
quashed 163 S.W.2d 967, 349 Mo. 
1076—Kiger v. Sanko, App, 1 S. 
W.2d 218—A. P. Nolan Grading & 
Construction Co. v. Schilling, App , 
293 S.W. 79. 

Va.—Southern Ry. Co. v. Whetzel, 
167 S.E. 427, 159 Va, 796. 

4 C.J. p 710 note 37. 

Wrong word 

Ind.—Hough v. Miller, 44 N.E.2d 
228, 112 Ind.App. 188. 

Mutual umo of osrtala word 

(1) Where the use of a certain 
word in an instruction was mutual, 
the error could not be relied on by 
one party. 

Mo.—Crenshaw v. St. Louis Public 
Service Co., App.. 62 SW.2d 1036. 

(2) Defendant in suit for damages 
resulting from maintenance of nui¬ 
sance could not complain of instruc¬ 
tion containing word "noises,” where 
defendant’s offered instruction con¬ 
tained such word. 

Ky.—Kentucky-Ohio Gas Co. v. 

Bowling. 95 S.W.2d 1. 264 Ky. 470. 
Xuaoouraoy in use of plural 

In a railroad crossing collision 
case, even if the engineer from his 
position could not have seen the per¬ 
il of a truck in time to have averted 
a collision, inaccuracy, if any, in 
plaintiff’s use of the plural term "en- 
ginemen” in an instruction predicat¬ 
ed on the humanitarian doctrine 
based on failure of enginemen to 
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sound a whistle or slacken speed af¬ 
forded no ground to defendant for 
complaint where defendant had com¬ 
mitted the same inaccuracy in its 
own principal Instruction 
Mo.—Hinds V. Chicago, B. St Q. R. 

Co., App., 86 S.W.2d 166. 

Teohnloal terms 

In an action for injuries from an 
automobile collision, plaintiff appel¬ 
lant’s objection to the use, in de¬ 
fendant’s instructions, of the words 
"proximate cause” and "right of 
way” as being technical terms not 
understood by the jury was mollified, 
if not entirely wiped away, by the 
frequent use made of them by plain¬ 
tiff himself. 

Mo.—Schneider y. Hawks, App., 211 
S.W. 681. 

19. Ark.—Andrews v. Southwestern 
Hotel Co., 44 S W.2d 676, 184 Ark. 
982. 

Mo.—Tinsley v. Massman Const. Co., 
270 S.W.2d 836—Schrader v. Kes- 
sler. 178 SW.2d 365—Hollister v 
A. S. Aloe Co, 156 S.W.2d 606, 348 
Mo. 1056—Branson v. Abernathy 
Furniture Co., 130 S W 2d 662, 344 
Mo. 1171—Blankenship v. St. Louis 
Public Service Co, 71 S W 2d 723 
—Timmermann v. St. Louis Archi¬ 
tectural Iron Co., 1 S W.2d 791, 
318 Mo. 421—-Baker v. J. W. Mc- 
Murry Contracting Co., 223 S.W 
45. 282 Mo 685. 

Hofstatter v. Johnson, App., 208 
S.W.2d 924—Doty v. Fisher, App. 
200 S.W.2d 634—Harry Cooper 
Supply Co. V. Gillioz, App., 107 S. 
W.2d 798—Securities Inv. Co. of St. 
Louis V. International Shoe Co., 
App., 6 S.W.2d 682—Landcaster v 
National Enameling & Stamping 
Co., App, 1 S.W.2d 238—St. Louis 
Brewing Aas’n v. Schafer, 242 S.W. 
692, 210 Mo App. 213—Dauber v. 
Josephson, 237 S.W. 149, 209 Mo. 
App. 631. 

4 C.J. p 710 note 38. 

Srror held joined in 
Mo.—Steele v. Barnwell, App., 167 
S.W.2d 468. 

19.5 Mo.—Beckwith v. Standard Oil 
Co., 281 S.W.2d 852. 

20. Mo.—McGrew v. Thompson, 184 
S.W.2d 994, 363 Mo. 866—Millhous- 
er V. Kansas City Public Service 
Co., 66 S.W.2d 673, 381 Mo. 933. 

Party not precluded from olaiming 
error 

A clause favorable to a street rail¬ 
way In an automobile passonger’a 
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and it is inapplicable where the instruction com¬ 
plained of contains a new and distinct error.^i The 
rule that a party cannot complain of error in an 
instruction, if instructions given at his request con¬ 
tain the same error, is limited in its application to 
cases where the instruction complained of and the 
ones with which it is compared refer to the same 
principle of law based on the same assumption of 
facts and contain the same error.^i-B The rule 
that a party will not be heard to complain of a 


APPEAL & ERROR § 1507(3) 

common error in instructions has no application 
where the instructions given for the opposing party 
deal with entirely different issues and are pat¬ 
terned after many instructions which have met with 
the approval of appellate courts.^i io 

A requested special instruction to operate as a 
waiver of error in a judge's charge must as a whole 
be the same in substance and effect, and a request¬ 
ed instruction containing other defensive matter 
than matter similar to that in main charge was held 


otherwise correct Instruction under 
the humanitarian doctrine barring 
recovery if the automobile driver’s 
negligence solely caused the colli¬ 
sion, although improper because use¬ 
less, did not preclude the passenger 
from complaining of the street rail¬ 
way’s Instruction emphasizing a sim¬ 
ilar error. 

Mo —^Millhouser v. Kansas City Pub¬ 
lic Service Co., supra. 

Waiver, estoppel, or lavlted error not 
shown 

(1) In general 

Cal.—Lillenthal v. Hastings Cloth¬ 
ing Co, 280 P.2d 824, 131 C.A.2d 
343—Williamson v. Pacific Grey¬ 
hound Lines, 209 P.2d 146. 93 C.A. 
2d 484 

Ky.—Druggist Mut. Ins. Co. v. Baker. 
254 S.W.2d 691. 

Mo —Ferguson v. Betterton, 270 S.W. 
2d 766, 364 Mo. 997—Fantin v. L. 
W. Hays, Inc, 242 S.W.2d 609— 
McGrew v. Thompson, 184 S.W.2d 
994, 363 Mo. 866—Carlisle v. Tilgh- 
mon, 169 SW.2d 663—Clason v. 
Lenz, 61 S W 2d 727, 332 Mo. 1113— 
Smith V. Kansas City Public Serv¬ 
ice Co, 43 SW 2d 648, 328 Mo 979 
—Bell V. Terminal Railroad Ass’n 
of St. Louis, 18 S W.2d 40, 322 Mo. 
88C. 

Bunch v. Wagner, App,, 276 S.W. 
2d 763—Kelly v. Lahey, App, 232 
S.W 2d 177—Cameron v. Small, 
App. 176 SW2(1 177, affirmed 182 
S.W.2d 666—Whitley v. Kansas 
City Public Service Co., App , 66 S. 
W.2d 962—City of Weston ex rel. 
Maley & Kelly Contracting Co. v. 
Chastain, App, 234 S.W. 360. 

Tex—Hewitt v. Buchanan, Clv.App , 
4 S W 2d 169—Hi.shworth v. Moss, 
Civ App., 191 S W. 843, affirmed 
Moss V. Rlshworth, Com.App., 222 
S.W. 226. 

(2) Defendant was not estopped 
from claiming error In plaintiff's in¬ 
struction, where its requested in¬ 
structions were not counterparts, nor 
the reverse thereof. 

Mo.—Perry v. Fleming, 296 S.W. 167, 
221 Mo.App. 1071. 

(8) An injured tenant’s instruction 
requiring the Jury to find her free 
from negligence to recover, but not 
requiring her to prove freedom from 
negligence by greater weight of evi¬ 


dence. did not invite an erroneous 
Instruction by defendants on the bur¬ 
den of proof of negligence. 

Mo —^Brewer v. Silverstein, 64 S.W. 

2d 289. 

(4) In an action on a note, where, 
after evidence had been adduced pro 
and con as to the character of the 
consideration, the court erroneously 
instructed that the law presumes the 
note sued on was given for a law¬ 
ful purpose, it was held that defend¬ 
ant, by requesting a further instruc¬ 
tion tending to remove the previous 
error, did not waive his right to urge 
error in the first instruction on ap¬ 
peal. 

Mo —Swoboda v. Nowak, 266 S.W. 

1079, 213 Mo.App. 462. 

<6) Special requests to charge on 
the doctrine of assumption of risk 
were held not to invite the court to 
charge the subject of assumed risk 
under state law instead of federal 
law, so as to waive the right to ob¬ 
ject to the court’s charge and to have 
the case tried under federal doc¬ 
trine. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 

De Bord, 192 S.W. 767, 109 Tex 

20. certiorari denied De Bord v. 

Chicago, R I. & G. R. Co , 38 S-Ct. 

12, 245 U.S. 652, 62 L.Ed 532. 

(6) Error in an Instruction for 
plaintiff, which referred the Jury to 
a long and complicated declaration to 
ascertain the charges of negligence, 
was not waived because defendant’s 
instruction stated that the burden 
of proving the negligence charged in 
the declaration was on plaintiff, since 
that instruction could not have mis¬ 
led the Jury, and was not given in 
a context amounting to an invitation 
to commit the error complained of in 
plaintiff’s instruction. 

Va—Director General of Railroads 

V. Pence’s Adm’x, 116 S.E. 851, 135 

Va. 829. 

(7) After the court, over defend¬ 
ant’s objection, gave an instruction 
on last clear chance, that defendant 
sought to limit its force by an In¬ 
struction on the same subject did 
not make a case of invited error, nor 
of waiver of exception theretofore 
taken. 

Va.—^Virginia Electric 4k Power Co. 
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V. Velllnes, 176 S.E. 36, 163 Va. 
671. 

(8) Defendant did not invite al¬ 
leged error in instruction because it 
was a combination of separate in¬ 
structions requested by plaintiff and 
defendants, where part of instruc¬ 
tion complained of was requested by 
plaintiff and defendants objected to 
I instruction as a whole. 

Okl —^Phillips Petroleum Co. v. Price, 
298 P.2d 772. 

Zhrror not onred 

(1) An Instruction, erroneously 
stating that defendant was liable for 
sudden checking of a mixed train, 
injuring a passenger, was not cured 
by adoption by an instruction con¬ 
taining much the same error, given 
at defendant’s request, that sudden 
checking, causing injury to plaintiff 
in the exercise of due care, was 
prima facie proof of negligence In 
the handling of the train. 

Mo.—Provance v. Missouri Southern 
R. Co, App., 186 SW. 966. 

(2) In an action for the price of 
goods furnished defendant’s step¬ 
daughter, an instruction to find for 
plaintiff if goods purchased were rea¬ 
sonably necessary, unless defendant 
had notified plaintiffs not to sell to 
the stepdaughter, was held reversible 
error as omitting the question of 
authorization to the stepdaughter to 
buy goods on his credit, and not 
cured by defendant’s request for an 
Instruction which required a find¬ 
ing of authority. 

Ark.—McDaniel v. Brandon & Baugh, 
272 S.W. 670, 168 Ark. 1068. 

21. Idaho.—Kleinschmidt v. Scrib¬ 
ner. 30 P.2d 362, 54 Idaho 185. 

No waiver aor “tavltatloa’* 

The rule that error is invited and 
thereby waived when a requested in¬ 
struction is substantially the same 
as a given instruction is inapplica¬ 
ble when error in the given instruc¬ 
tion is some new and distinct error 
Imported into it. 

Idaho.—Kleinschmidt v. Scribner, 
supra. 

21.5 ni.—^Hanson v. Trust Co. of 
Chicago, 43 N.E.2d 931, 880 Ill. 194. 

21.10 Mo.—Cantwell v. Zook, 260 S. 

W. 2d 980. 
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not a waiver of error in main charge .22 An er¬ 
roneous requested instruction submitted after the 
charge which was erroneous in the same respect 
cannot be a basis for reversal on the doctrine of 
invited error.** Nevertheless, to render this prin¬ 
ciple operative, it must appear affirmatively that 
the requested instruction was submitted after the 
general charge had left the judge’s hands.*^ 


6 C.J.S. 

§ 1507(4).-Instructions in Accord 

with Theory Advanced by Com¬ 
plaining Party 

Generally, one may not complain, on review, of In- 
atructione conforming to hie own theory of the caee. 

If an instruction is in accord with the theory ad¬ 
vanced by the complaining party on the trial of 
the cause, he is estopped to complain, on review, 
that it is erroneous.*^ A party cannot complain of 


28. Tex.—Southern Pac. Co. v. 

Green, Com.App., 280 S.W. 198. 
83. Tex.—Western Union Tel. Co. v. 

Bowen, 81 S.W. 27. 97 Tex. 621. 

4 C.J. p 710 note 89. 

84b Tex.—Texas, etc., R. Co. v. Mc¬ 
Donald, Clv.App.. 86 S.W. 493. 

86. Ala—^Empire Coal Co. v. Bow¬ 
en. 70 So. 283, 196 Ala. 348. 

Arlz.—Town of Williams v. Perrin, 
217 P.2d 918, 70 Ari*. 167. 

Ark —Schwam v. Reece, 210 S.W.2d 
903. 213 Ark. 431. 

Cal.—Abbott V. Cavalli, 800 P. 67, 
114 C.A. 379. 

Conn.—Boyd v. Geary, 12 A.2d 644, 
126 Conn. 396—Tanez v. De Rosa, 
172 A. 926, 118 Conn. 471. 

Del.—Emerson v. Universal Products 
Co., 179 A 383, 6 W.W.Harr. 643. 
Ga.—Knitfht v. Causby, 23 S.E.2d 
468, 68 Ga.App. 572. 

Idaho.—Idaho Gold Dredginf Corp. v. 
Boise Payette Lumber Co., 133 P.2d 
1017, 64 Idaho 474—Curtis v. Cur¬ 
tis, 70 P2d 369, 68 Idaho 76. 

Ill —Price V. Chicago Transit Au¬ 
thority. 115 N.E 2d 345. 351 Ill.App. 
376—Zorger, v. Hillman’s, 4 N.E.2d 
900, 287 Ill.App 367. 

Ind —Foster v Pruett, 16 N.E,2d 121, 
105 IndApp 367. 

Iowa—In re Iwers’ E.«itate, 280 N.W. 
679, 225 Iowa 389—Fleming v. 

Thornton, 261 N.W. 168, 217 Iowa 
183—Hoavilin v. Wendell, 241 N, 
W. 664, 214 Iowa 844, 83 A L.R. 
872—Beck v. Scott, 170 N.W. 770, 
186 Iowa 401 

Kan.—Cozims Juris cited la Emery 
V. Riverside Drainage DJst., 294 
P. 888, 889. 132 Kan. 98. 

Ky.—Kentucky & W. Va. Power Co. 
V. Kilburn, 201 S.W.2d 896, 304 Ky. 
636—Klkhorn & B V. Ry. Co. v. 
Hagans, 271 SW. 587, 208 Ky. 497 
—Hilbert v. Fenley, 247 S.W. 361, 
197 Ky. 414. 

Md.—Clark v. Banks. 148 A. 288, 158 
Md. 24. 

Miss —Evans v. Jackson City Lines, 
66 So.2d 80. 212 Miss 895—Cald¬ 
well V. St. Paul Mercury & Indem. 
Co., 49 So 2d 570, 210 Miss. 820. 
Mo.—Marlow v. Nafziger Baking Co., 
63 S.W.2d 115, 330 Mo. 790—Ran- 
dol V. Kline’s Inc., 49 S.W.2d 112, 
330 Mo. 343—Boland v. St. Louis- 
San Francisco Ry. Co., 284 S.W. 
141—Phillips V. Eaat St. Louis 4b S. 
Ry. Co., 226 S.W. 863. 


Kansas City Auto. Auction Co. v. 
Overall. 238 SW.2d 446, 241 Mo 
App. 280—Cieslinski v. Clark, App., 
223 SW.2d 139—Humphries v. 
Shipp, 194 S.W.2d 693, 238 Mo.App. 
985—Fitzgerald v. Thompson, 184 
S.W.2d 198, 238 Mo.App. 646— 

Schrowang v. Von Hoffmann Press, 
App., 76 S.W.2d 649—Cantley v. 
Plattner, 67 S.W.2d 126, 228 Mo. 
App. 411—Offutt V. Battagala, App., 
44 S.W.2d 202—Yellln v. National 
Surety Co of New York, App., 282 
S.W. 620—Benjamin v. C. Hager & 
Sons Hinge Mfg. Co., App., 273 S. 
W. 764—Foose v. Waverly Coal Co., 
App.. 239 S.W. 874—Haddaway 
Curd Coal Co v. Breese-Trenton 
Mining Co., App., 200 S.W. 104. 
Neb.—O'Dell v. Goodsell, 41 NW2d 
123, 162 Neb. 290—Gillan v. Equi¬ 
table Life Assur. Soc., 10 N.W.2d 
693, 143 Neb. 647, 148 A.L.R. 496 
—Longman v. Pope, 197 N.W. 956, 
111 Neb 838. 

N.H—Langdon v. Maine-New Hamp¬ 
shire Interstate Bridge Authority, 
33 A.2d 739, 92 N.H 432—Bartis v 
Warrington, 20 A.2d 642, 91 N.H 
416. 

Ohio.— Corpus Juris Secundum cited 

in Spiung V E. I Dupont Dc Ne- 
mour.s & Co, App, 34 N E 2d 41, 
48, appeal dismissed 23 N E 2d 947, 
136 Ohio St 94. 

Okl.—Skaggs V Gypsy Oil Co, 36 P 
2d 865, 169 Okl. 209. 

Pa—Say v. Prior Oil Co., 43 A.2d 417, 
167 PaSuper. 639 

S.C.—Southern Realty & Investment 
Co. V. Keenan, 83 S E. 39, 99 S.C. 
200 . 

Tenn.— Corpus Juris quoted in Gen¬ 
try V. Betty Lou Bakeries, 100 S 
W.2d 230. 231, 171 Tenn 20. 

Tex.—Kansas City, M. & O. Ry. Co. 

V. Cole, Civ.App, 183 S.W. 137. 
Wash.—Gatke v. McDuffie, 34 P.2d 
348, 178 Wash. 107. 

4 C.J. p 710 note 41. 

Adopting objectant’s theory of ordi¬ 
nance 

Defendants could not complain 
that the court accepted defendant's 
construction of the ordinance involv¬ 
ed and charged the Jury accordingly. 
Cal.—Holahan v. McGrew, 295 P. 
1064, 111 C.A. 430. 

Negligence instruction oonforuing 
with plaintiff’s theory 
An instruction that a motorist was 
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not liable to a mother struck when 
attempting to rescue her child from 
the path of an automobile unless the 
child’s peril was caused by the mo¬ 
torist’s negligence could not be com¬ 
plained of where the Instruction con¬ 
formed with the theory of plaintiff’s 
case and special charges requested 
by her. 

Ohio—^Woodward v. Gray, 188 N.E. 
304, 46 Ohio App. 177. 

Bsgardad as invited error 

Where the court charged precisely 
in accord with the theory which ap¬ 
pellant urged in various ways, in¬ 
cluding his motion for directed ver¬ 
dict, an error in the instructions 
would be an invited error. 

Iowa.—Frame v. Cassell, 176 N.W 
521, 187 Iowa 1194. 

Questiona for court or Jury 

A party requesting an instruction 
on the theory that questions were for 
the Jury may not complain that such 
questions were for the court. 

N D.—Chezik v. Minneapolis, St. P 
& S. S. M. Ry. Co, 218 N.W. 217, 
66 N.D. 663 

Theory of own counterclaim 

Defendant cannot complain of an 
instruction based on the same theory 
as his own counterclaim and his own 
instructions. 

Ind—Kluge V. Ries, 117 N.E. 262, 
66 Ind App 610. 

Withdrawing evidence 

Where an instruction withdrawing 
evidence of plaintiff’s character for 
peacefulnGS.s conformed to defend¬ 
ant’s contention, he cannot complain 
Ga.—Swinney v. Wright, 132 S.E. 
228, 35 Ga App. 45 

Burden of proof 

(1) Party who assumed burden of 
proof in trial court could not com¬ 
plain of error, if any, in instruc¬ 
tion that burden was on him to make 
out his case by fair preponderance 
of evidence. 

Okl.—Wilkerson v. Grand River Dam 
Authority, 161 P.2d 746, 195 Okl. 
678. 

(2) Plaintiff who voluntarily as¬ 
sumed affirmative on Issue of part 
payment on account allegedly owing 
could not claim error because trial 
court charged Jury accordingly. 
Conn.—Apuzzo v. Hoer, 4 A.2d 424, 

126 Conn. 196, 121 A.L.R 642. 
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an instruction which merely amplifies a theory in¬ 
corporated in one of his prior requested instruc¬ 
tions nor can he complain that an instruction 
of the opposing party ignores a particular theory 
where the complaining party did not proceed on 
such theory.25.10 

However, the error of submitting a cause on an 
erroneous theory cannot be said to have been in¬ 
vited by appellant by requests for instructions, where 
such requests were offered in explanation and am¬ 
plification of the general instructions,26 and a re¬ 
quest for instructions on one theory of facts does 
not estop the party requesting from objecting to 
error in instructions based upon a different theory.27 

§ 1507(5).-Instructions Based on 

Facts Admitted or Assumed, or 
on Improper Evidence Intro¬ 
duced by Complaining Party 

One may not complain, on review, of instructions 
based on facts assumed or admitted by himseif, or on 
improper evidence introduced by him or without objec¬ 
tion on his part. 

A party will not be permitted to complain, on 
review, that an instruction is erroneous when it is 


based on facts admitted by himself^® or assumed by 
himself to exist.®® Also, he will not be permitted 
to allege that an instruction is erroneous where the 
error arose from a consideration of improper evi¬ 
dence introduced by himself,®® or by stipulation in 
which he joined,®^ or which he allowed to be intro¬ 
duced without objection.®® 

§ 1507(6). —- Modification of In¬ 

structions 

One may not, o«neraliy speaking, compiain of modifi¬ 
cations of instructions where such modifications were 
made at his request or are in substantial conformity with 
his own theories. The authorities conflict as to one's 
right to compiain of unrequested and material modifica¬ 
tions of erroneous instructions tendered by the complain¬ 
ing party. 

If an instruction of the trial court is modified 
at a party^s request so as to conform to his theory, 
he is bound by the charge as delivered, as the law 
of the case,®® especially where he takes no excep¬ 
tion thereto.®^ Similarly, it has been held that a 
party cannot object to a modification of an instruc¬ 
tion requested by himself where the modification 
was similar in effect to other instructions given at 
his request.®® Obviously, a modification of an er- 


Confased thsory 

Where cause was submitted on 
confused theory because of appel¬ 
lant's request, he has no cause for 
complaint. 

Mo —Cannon v. S. S. Krespe Co,, 116 
SW2d 559, 233 Mo App 173. 

Ooutraot theory 

Where defendants* requested In¬ 
structions submitted contract theory 
to jury, defendants could not com¬ 
plain of Instruction granted by court 
on same theory 

Ark—Allen Monument Works v 
Skorez, 121 S.W2d 85, 196 Ark. 
111 . 

X^ast clecu: ohaaoo 

Okl —Thompson v. Updograif, 255 
P 2d 912, 208 Okl. 332. 

25.5 Iowa.—Odegard v. Gregerson, 
12 N.W 2d 569, 234 Iowa 326 
25.10 Mo —Demonbrun v. McHaffle. 

166 S.W.2d 923, 348 Mo 1120 
20. Tex.—^Atchison, etc., R. Co v 
Pickens, Civ.App., 118 S.W, 1133. 

27. Mo.—Elbe v. John Hancock Mut 
Life Ins Co. of Boston, Mass , App , 
166 S.W.2d 302—Robinson v. Mis- 
sourl-Kansas-Texas R. Co., App. 
123 S.W 2d 624—McCloskey v. Ren- 
ne, 37 S.W.2d 960, 226 Mo App. 810 
Error not invited 

If a court sees fit to adopt a party’s 
erroneous theory of the law of con¬ 
tributory negligence, and if such par¬ 
ty cannot complain thereof, he is at 
least entitled to have the rest of the 
charge of the court consistent there- | 


with, and If the charge, as a whole 
cannot be reconciled with either the¬ 
ory of the law, it cannot be said that 
the error was invited. 

Iowa—Hunt v, Des Moines City Ry 
Co., 177 NW. 48, 188 Iowa 1068. 

28. Cal —Gerfers v. San Diego 
Transit System, 272 P 2d 930, 126 
CA2d 733— Corpus Juris cited in 
Gardlni v, Arakelian, 64 P.2d 181, 
184, 18 C.A 2d 424. 

Mo —State ex rel. National News¬ 
papers’ Ass’n V. Ellison, 200 S W. 
433. 

4 C J p 711 note 43. 

29. Mo.—Fowlkes v. Fleming, 17 S. 
W 2d 511, 322 Mo. 718. 

Tocco v. C, D. Kenny Co., App., 
269 S W 928 

Neb—.Spljttgerber Bros. v. Skinner 
I’acking Co., 228 N.W. 631, 119 Neb. 
259 

Tex—Galveston, H. & S A. Ry. Co. 
v. Harris Bros, Civ.App, 211 S 
W 266, error refused—Hermann v. 
Bailey, Civ.App., 174 S W. 865. 

4 O J. p 711 note 44. 

30. Idaho—Rudolph v. Wannamak- 
er, 238 P. 296, 41 Idaho 98. 

Ky—American Ry. Express Co. v. 
Lancaster, 261 S.W. 670, 199 Ky. 
584 

ND—Burns v. Columbia Elevator 
Co, 220 NW 630, 67 N.D 43 
Wash —Hoffman v. Hansen, 203 P. 63, 
118 Wash. 73. 

4 C.J. p 711 note 46. 

31. Cal —Halaminsky v. Nelson, 42 
P.2d 676, 6 C.A 2d 287. 
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Ordinsnos 

Plaintiff could not complain of an 
instruction embodying an ordinance, 
where the ordinance was admitted by 
the parties' stipulation and the case 
I was tried on the theory by both sides 
that It was proper for the jury to 
consider It. 

Cal.—Halaminsky v. Nelson, supra. 

32 . Miss—Nasif v. Booth, 72 So.2d 
440, 221 Miss. 126. 

Va.—Hawkins v. Edwards, 84 S.E. 
664, 117 Va. 811. 

33. Tex.—Chase Bag Co v. Long¬ 
oria, Civ App., 46 S.W.2d 242. 

4 C J. p 711 note 47. 

Added charge 

Where a charge added by the court 
was in response to objections made 
by a party, error in the charge must 
be deemed invited by him. 

Tex.—Galveston, H & S A Ry. Co. 
V. Kellogg, Civ App., 172 S W. 180 
—Galveston, H & S. A. Ry. Co. 
V. Dickens, Civ.App., 170 S W. 836. 
XTse of iiLBtmotlon after modifloation 
A party using requested instruc¬ 
tions after modification may not 
complain of error in modification 
thereof. 

Miss—Edwards v. Cash, 126 So. 83, 
156 Miss. 607. 

3A N.Y.—Regensburg v. Nassau 
Electric R. Co., 69 N.Y.S. 147, 68 
App.Div. 666. 

36. Cal.—Miller v. Dollar S. S. Lines, 
64 P.2d 1168, 18 C.A.2d 206. 
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roneous requested instruction constitutes no ground 
for complaint, where, notwithstanding the modifica¬ 
tion, there is no substantial difference in principle 
between the rule embraced in the instruction as of¬ 
fered and in the instruction as given.36 

Where the trial court accepted the proposed in¬ 
structions of defendant which were favorable to 
him, and modified them to apply to either party, de¬ 
fendant, on appeal, cannot base error on the general 
propositions of law stated in the instructions.^S-^ 
The party requesting a charge cannot complain of 
the giving thereof in the exact words of the request 
with the addition of a few phrases which were prop¬ 
er under the evidence and the issues of the case, and 
which made the charge more accurate and adjusted 
it to the evidence and the issues involved.^^ io 
Where appellant invites error by submitting improp¬ 
er instructions, he cannot complain on appeal that a 
modification of the instructions by the trial court 
was not in as much detail, or as specific, as appel¬ 
lant might have desired, where the instruction, as 


modified, did not amount to a mistatement of the 

law,*®'i5 

There are decisions to the effect that if a party 
requests an instruction which is erroneous in prin¬ 
ciple he is not entitled to complain of a modification 
of it even though the instruction in its modified form 
is erroneous although other authorities hold that, 
where an instruction tendered by complainant has 
been modified, he may properly object thereto.*® 

§ 1507 (7),-Instructions Relative 

to Amount of Recovery 

A party may not, on review, complain of inetructione 
as to damages or the amount of recovery where the error, 
if any, was committed or Invited by himself, or raise ob¬ 
jections inconsistent with the position he took in the trial 
court. 

The rule that one may not complain of error com¬ 
mitted or invited by himself nor take on appeal a 
position inconsistent with that adopted at the trial 
applies in respect of erroneous instructions relative 
to the amount of recovery.*® A party, on review, is 


Mo.—McCarty v. Bishop, 102 S.W 2d 
126, 231 Mo App. 604—Berry v. 

Adams, App., 71 S.W.2d 126. 

Va.—Spencer v. Looney, 82 S.E. 746, 
116 Va. 767. 

4 C.J. p 711 note 49. 

Amending to oonfonn to other in- 
etmotlonn regneeted ^ 

(1) In an action for slander, 
amending defendant’s requested In¬ 
struction so that as given it con¬ 
formed to other instruction request¬ 
ed by defendant cannot be complain¬ 
ed of by him. 

Mo.—^Allen v. Edward Light Co., 233 
S.W. 963, 209 Mo.App 165. 

(2) An instruction given at the 
request of plaintiff, requiring a find¬ 
ing of negligent driving by defend¬ 
ant, Is Inconsistent w.th another re¬ 
quest embodying the doctrine of res 
ipsa loquitur, so that plaintiff can¬ 
not complain of the modification of 
the latter request. 

Mo.—Hennekes v. Beetz, 217 S.W 
633, 203 Mo App 63. 

36 . Va.—Altavista Cotton Mills v. 
Lane, 112 S.E. 637, 133 Va. 1— 
Vaughan v. Lytton, 101 S.E. 866, 
126 Va. 671. 

4 C.J. p 711 note 60. 

36.5 Cal.—^Armstrong v. Allen, 171 
P.2d 662, 76 C.A.2d 614. 

36.10 Oa.—Hall v. Cassell, 52 S.E 
2d 639. 79 Ga.App. 7. 

36.16 Cal.—Kuehn v. Lowthlan, 269 
P.2d 666, 124 C.A.2d 867. 

37. Ark.—Security Finance Co. v. 
Ozark Hardware Co. 289 S.W. 761, 
172 Ark. 662—Southern Bauxite Co. 
V. Brown-Pearson Cash Feed Store, 
288 S.W. 377, 172 Ark. 117. 


Ill —Johnson v. City of St. Charle.s, 
200 Ill App 184—Sandor v. Ver- 
hovey Aid Ass’n, 199 Ill App 199 
See Supolski v. Ferguson & 
Lange Foundry Co, 193 111 App 
79, affirmed 111 N.E. 644, 272 Ill 
82 

4 C J p 711 note 61. 

Aooepting xnodiliod lastruotloa 

If a party accepts and reads to the 
jury an instruction as modified by 
the court, he is bound thereby, and 
cannot on appeal complain of error 
therein. If the party desires to put 
the trial court in error for modifica¬ 
tion of a requested instruction, he 
must stand on the Instruction as re¬ 
fused. 

Mi.<^s —Yazoo & M V. R. Co. v. Wade, 
139 So. 403, 162 Miss. 699 

38. Mo.—Best v. Liverpool & Lon¬ 
don & Globe Ins. Co, App , 49 S W 
2d 230—Goodman v. Prele, 264 S. 
W. 34, 214 Mo.App. 642—Maygcr v 
Carlander, App, 261 S W. C92— 
Old Bank of Stoutsville v. Curtiss, 
260 S.W. 812, 214 Mo.App. 270. 

4 C.J. p 711 note 52. 

Regarded as court’s obargs 

(1) The giving of a special charge 
as amended by the court over the ob¬ 
jection of the party having requested 
it makes it the court’s charge, even 
though it was erroneous as request¬ 
ed. 

Tex.—Texas Electric Ry. v. Sikes, 
Civ.App., 261 S.W. 689. 

(2) On defendant’s exception to 
giving its instruction as modified, an 
instruction so given was court’s in¬ 
struction and not defendant’s, as re¬ 
gards defendant’s right to complain 
thereof. 


Mo.—Trepp v. State Nat Bank, 289 
S W. 640. 316 Mo 883. 

Doctrine of invited error inapplica¬ 
ble 

The doctrine of invited error, al¬ 
though reoognized, is not applicable 
wheie defendant is compelled to ask 
for an amendment to an instruction 
to be given for plaintiff, or asks for 
a counter instruction, contending 
that it more correctly states the law 
Va—Green v. Ruffin, 127 S E. 486, 
141 Va. 628 

39. Ain—Birmingham Ry., Light & 
Tower Co. v. Colbert, 67 So. 613, 
190 Ala 229 

Ariz —Town of Williams v. Perrin, 
217 P.2d 918, 70 Anz 1D7—Rein¬ 
hardt V. Doyle, 6 P 2d 428, 39 
Ariz. 318 

Cal—Duffey v. General Petroleum 
Corp. 209 P.2d 986, 93 C A 2d 767 
—Christy v City of Alhambra, 60 
P2d 464, 9 C A2d 499 
Ga—Young v. Cedartown Block & 
Concrete Co., 79 S E.2d 828, 89 Ga 
App 609. 

Ill.—Secco V. Chicago Transit Au¬ 
thority, 127 NE.2d 266, 6 Ill.App. 
2d 266. 

Iowa.—Gregory v. Kirkman Consol. 
Independent School Dist, 187 N.W. 
663, 193 Iowa 579. 

Ky.—Louisville & N. R Co. v. Jones, 
1 S.W.2d 972. 222 Ky. 631. 

Mich.—Hutchings v. Takens, 282 N. 
W. 916, 287 Mich. 96—City of De¬ 
troit V. Porath, 260 N.W. 114, 271 
Mich. 42—George v. Jeffries, 192 
N.W. 613, 222 Mich. 64. 

Miss.—St. Paul Fire A Marine Ins. 
Co. v. Staten, 86 So.2d 63$, 200 
Miss. 197. 
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estopped to question the correctness of an instruc- tion or rule was adopted at his instance,^® is invited 
tion as to the amount of recovery or rule of damages by the contentions in his pleadings,^®-® is similar to 
stated in the charge at the trial, when such instruc- one requested by him,^i is consistent with rulings in 


HJO .—Spalding v. Robertson, 206 S.W. 
2d 617, 357 Mo. 37—Kleinleln v. 
FoBkin, 13 S.W.2d 648, 821 Mo. 887 
—^Kehlenbrinck v. City of St. Lou¬ 
is, 232 S.W. 124—^Bamber v. Unit¬ 
ed Rys. Co. of St. Louis, 192 S.W 
963. 

Benton v. Thompson, 156 S.W.2d 
739, 236 Mo.App. 1000, certiorari 
quashed State ex rel. Thompstm 
V. Shaln, 163 S W.2d 967, 349 Mo. 
1076—^Kalinowski v. M. A. New- 
house & Son, App., 53 S.W.2d 1094 
Pa.—Mathey v. Flory Milling Co., 129 
A. 109, 283 Pa 331. 

Va—Henry Myers & Co. v. Lewis, 
92 S.G 988, 121 Va. 50 
enlarge unsupported by evldenoe be- 
cause of appellant’s objections 

Defendant, making objection, su*^- 
talned by the court, to evidence of 
the value of several sorts of stand¬ 
ing timber purchased by plaintiff 
from defendant, and offering no tes¬ 
timony as to such value, cannot ob¬ 
ject on appeal that the court’s charge 
on the measure of damages for fraud¬ 
ulent representations as to the quan¬ 
tity of timber sold was not support¬ 
ed by evidence that the average 
price thereof was the amount stated 
in the charge. 

S C —Halsey v Minnesota-South Car¬ 
olina Land & Timber Co., 177 S E. 
29, 174 SC 97. 

Zavitsd charge as to nominal verdict 

In an action by a city against con¬ 
tractors and their sureties for al¬ 
leged breach of contract in construct¬ 
ing a sewer, the city, having request¬ 
ed the court to Instruct the Jury to 
consider testimony and allow as dam- 
age.s some sum between one cent and 
the amount claimed by the city, could 
not olaini, as reversible error, the 
court’s charge submitting the ques¬ 
tion of damages whereby the Jury 
^^ele allowed to bring in a nominal 
verdict of six cents. 

Mich—City of Detroit v. Porath, 260 
N W. 114, 271 Mich. 42. 

Zavitsd ezclusioo. of recovery for 
physical injuries 

In an action for injuries to an au¬ 
tomobile and automobilist at a rail¬ 
road crossing, whore plaintiff and his 
attorney both stated that they at¬ 
tached no importance to compensa¬ 
tory damages for physical injurle.s, 
no complaint could be made to a 
charge that no damages could be as¬ 
sessed for physical injuries. 

Ala.—^Fayet v. St. Louis £ S. F. R 
Co., 81 So. 671, 203 Ala. 8. 

■tipnlatlon as to Interest 

Where the parties entered Into a 
stipulation which erroneously allow¬ 
ed recovery of interest, an Instruc¬ 
tion authorising such recovery is j 


harmless, being, at the most, invited 
error. 

Or —Anderson v. Wallowa Nat. Bank, 
198 P. 560, 100 Or. 679. 

Estoppel not established 

(1) In an action seeking recovery 
for work under an excavating con¬ 
tract. defendant did not Join in an 
erroneous instruction respecting 
plaintiff’s damages, precluding com¬ 
plaint on appeal, by procuring an in¬ 
struction authorizing credits for his 
expenditures. 

Mo —Turner v. Spitcaufsky, 45 S W. 
2d 126. 

(2) Defendant failing to define 
’’market value” in requested issues 
was held not thereby prevented from 
complaining of omitted definition in 
the court’s charge submitting dam¬ 
ages in its own language. 

Tex.—Texas Pipe Line Co. v. Bridges, 
Civ App., 39 S.W.2d 1109. 

40. US —Corpus Juris Beonxidum 
quoted in Alabama Great Southern 
R Co. V. Johnson, C.C.A.Mlss., 140 
F 2d 968, 971. 

Ill —Chicago Paper Co. v. Grlgsby- 
Grunow-Hinds Co. 262 Ill App. 74 
Mich—Kurtz v. Detroit United Ry., 
190 N.W. 664, 221 Mich 82. 

Miss—Illinois Cent R Co v. Mahon 
Live Stock Co, 71 So. 802, 111 Miss. 
496. 

Tex —Angelina County Lumber Co. v 
Mast. Clv.App, 208 S W. 360. 

4 C.J. p 711 note 53. 

Measure of damages generally 

(1) A party cannot complain of 
submission of erroneous measure of 
damages by an instruction given at 
his own request. 

Ga —Shepherd Const. Co. v. Vaughn, 
76 SE2d 647, 88 Ga App. 286. 

Mich—Collins v. Michigan Cent. R. 
Co., 159 NW. 636, 193 Mich. 303 

(2) A party could not complain 
that court informed jury that it 
could apply loss of profits measure 
of damages where party requested 
such Instruction. 

Cal —Guttinger v. Calaveras Cement 
Co, 233 P2d 914, 106 C.A.2d 382. 

Special damages 

Minn—Lanesboro Produce & Hatch¬ 
ery Co. V Forthun, 16 N.W.2d 326, 
218 Minn. 377. 

Interest 

(1) Plaintiff was not entitled to 
complain that instructions requested 
by him and given by the court did 
not refer to interest recoverable on 
notes sued on. 

Mo.—Meffert v. Lawson, 287 S.W. 
610, 315 Mo. 1091. 

(2) In an action on a contract, 
plaintiff is bound by the date stated 
in an instruction given at its request 
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as the date from which interest 
should be computed. 

Ind—Hogston v. Bell, 112 N.E. 883, 
185 Ind. 536. 

4a5 Ga.—Young v. Cedartown 

Block & Concrete Co., 79 S.E.2d 
828, 89 Ga.App 509. 

41. Cal.—Bloomberg v. Laventhal, 
178 P. 496, 179 C 616. 

Goodwin V. Braden, 285 P.2d 830, 
134 C A 2d 34 

Ill.—Mowery v. City of Mounds, 245 
lll.App. 338. See Fox v. Chicago 
& A R. Co, 188 Ill App. 11. 

Ky.—Pope-Cawood Lumber & Sup¬ 
ply Co. V. Dean, 198 SW.2d 227, 
303 Ky. 537—City of Greenville v. 
Johnston, 52 S W 2d 716, 244 Ky. 
782—-Louisville & N. R. Co. v. 
Thomas’ Adm’r, 188 S.W. 463, 171 
Ky. 471. 

Md —Mutual Fire Ins Co. of Mont¬ 
gomery County v. Owen, 129 A. 214, 
148 Md. 257. 

U.S.— Corpns Jnxim Bsonndixm quot¬ 
ed in Alabama Great Southern R. 
Co V. Johnson, C.C.A.Mlss., 140 F. 
2d 968, 971. 

Mo—Bennette v. Hader, 87 S.W.2d 
413, 337 Mo 977. 

Stocker v. City of Richmond 
Heights, 132 S.W.2d 1116, 235 Mo. 
App 277—Gamel v. Evans, App., 
107 S.W 2d 140—State ex rel. Sap- 
pington v. American Surety Co. of 
New York, App, 41 S W.2d 966. 
Tex.—Longwell Transfer v. Elliott, 
Civ.App . 267 S W. 346. 

4 C.J. p 712 note 54. 

Adopted same measure of damages 

(1) Appellants cannot complain of 
the measure of damages fixed by an 
instruction to the Jury, where in an¬ 
other Instruction requested by them 
the same measure of damages was 
adopted. 

Mo.—^Wagner v. Binder, 187 S.W. 
1128. 

(2) Other circumstances. 

Va.—Hodges Manor Corp v. May¬ 
flower Park Corp., 89 S.E.2d 59, 
197 Va. 344. 

znstmotion. on interest in harmony 
with objectcAt’s instruction 

A city, in an action by an abutting 
owner for damage.?, due to the con¬ 
struction of a viaduct in the street, 
cannot complain because interest on 
the amount of recovery was allowed, 
where the instruction allowing such 
interest was in harmony with an in¬ 
struction given at defendant's re¬ 
quest. 

Mo—^Wltler v. City of St. Louis, 220 
S W 875, 281 Mo. 467. 

Joining in use of temui 

(1) In an action for assault and 
battery, defendant cannot complain 
on appeal of the court’s use of the 
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his favor on his objections to the evidence, ^2 
based on a fact assumed by the court and by both 
parties to exist,or is consistent with the theory 
on which the complaining party tried the case.^^ 

A party cannot complain of instructions given at 
the request of the opposing party where his instruc¬ 
tion was subject to the same criticism nor can 
a party complain of an instruction for his adversary 
which fails to submit any rule for ascertaining the 
value of the property destroyed, where his own in¬ 
structions were similarly defective.^® Where two 
different formulas are given to the jury for measur¬ 
ing the damages, and the instruction correctly states 


the law, a party cannot complain.^5.6 

§ 1507(8).-Submission of Issue or 

Question to Jury 

One may not complain, on review, of the aubmietlon 
of Issues in accordance with his own request, nor may he 
adopt, with respect to such submission, a position incon¬ 
sistent with that taken below. 

The general rules stated supra §§ 1501, 1503, that 
one may not complain on review of errors committed 
or invited by himself, or adopt a position inconsist¬ 
ent with that taken below, apply to errors in respect 
of the submission of issues or questions to the ju¬ 
ry.^® 


word “punitive*' in chargringr on dam¬ 
ages, where defendants Joined in the 
error by using the same word in their 
instructions. 

Mo.—Diehl V. Bestgen, App., 217 S.W. 
655 

(2) Defendants, whose requested 
instruction on damages to be award¬ 
ed to physically injured plaintlfT for 
future pain and sufTering used words 
“prospective detriment,” were not en¬ 
titled to challenge given instruction 
on ground that trial court therein 
used same term. 

Wyo—Borzea v. Anselml, 268 P.2d 
796. 71 Wyo. 348. 

Pmiitlvs or szemplary damagss 

(1) Where defendant submitted in¬ 
structions on exemplary damages 
which in substance were given by 
court, he waived right to question 
propriety of giving of such instruc¬ 
tions. 

Idaho.—Williams v. Bone, 269 P.2d 
810, 74 Idaho 186. 

(2) Instruction on punitive dam¬ 
ages was hold not error where evi¬ 
dence warranted allowance of pu¬ 
nitive damages, and both parties re¬ 
quested and obtained instructions on 
the subject. 

Ill.—Lindquist v. Friedman's Inc., 8 
N.K2d 625, 366 Ill. 232. 

Bsqussted Instrootioa on sama mb- 
Jeot; treble damages 

In an action for cutting of timber, 
defendant cannot complain of an in¬ 
struction submitting the question of 
treble damages authorized by Kirby 
Dig. 6 7976, where it requested an 
instruction on the same subject I 
which was given. j 

Ark —Minnequa Cooperage Co. v. Da- | 
vldson, 191 S.W. 29, 126 Ark. 627. 

Waiver not shown 

While an appellant waives any er¬ 
ror in appellee's instruction on spe¬ 
cial damages by requesting instruc¬ 
tions on such damages, she does not 
waive the right to contend that un¬ 
der the undisputed facts she was not 
responsible for special damages. 
Ark.—Morrison v. Weinstein, 236 S. 
W. 686, 161 Ark. 256. 


42. Iowa—Wilson v. Chicago, etc., 
R. Co.. 121 N.W. 1102, 144 Iowa 
99. 

43. Ill.—Chicago, etc., R. Co. v. Di¬ 
ver. 72 N.E. 758, 213 Ill. 26. 

4 C.J p 712 note 66 

44. Wash—Gatke v. McDuffie, 84 P. 
2d 348. 178 Wash. 107. 

4 C J. p 712 note 67 
Aefnsal to limit damages 

Where a sanipractor, charged only 
with negligent treatment of an in¬ 
fant's broken arm, raised the ques¬ 
tion of his negligence in delivery of 
the infant, he cannot complain of the 
court’s refusal to limit damages to 
negligent treatment. 

Wash—Sears v. Lydon, 13 P.2d 476, 
169 Wash 92. 

Measure of damages 

Where defendant developed theory 
embodied in his instruction on meas¬ 
ure of damages, he cannot complain 
of instruction. 

Va,—Marrow v. Ferguson, 30 S.E 2d 
663, 182 Va. 820. 

44.6 Ill —Wall v Greene. 62 N.E 2d 
303, 321 Ill App. 161. 

Pailure to limit Jozy to svidenoe 
Ill—Wall V. Greene, 62 N.E.2d 303, 
321 Ill.App. 161. 

45. Mo —Lathrop v. Quincy, etc., R. 
Co, 115 S.W. 493, 136 Mo.App. 16 

45.5 Miss —State Highway Commis¬ 
sion V Randle, 179 So. 273, 180 
Miss. 834. 

46. Ark.—Great Western Land Co. 
V. Barker, 262 S.W. 660, 164 Ark. 
687—St Louis, I. M. & S. Ry. Co. 
V. Blaylock, 176 S.W. 1170, 117 Ark 
504, Ann.Cas.l917A 663. 

Cal—Shumate v. Johnson Pub. Co., 
293 P.2d 631, 139 CA.2d 121—Ris- 
ley v. Lenwell, 277 P.2d 897, 129 
C A.2d 608—Dougherty v. Elling- 
son, 275 P. 466, 97 C.A. 87. 

Conn.—Battlstelli v. Connohlo, Inc, 
88 A 2d 372, 138 Conn. 646—Bel- 
chak V. New York, N. H. & H. R 
Co., 179 A 96, 119 Conn 630. 
Idaho.—Frank v. Frhnk, 273 P. 943, 
47 Idaho 217. 

Iowa.—Pelton v. Illinois Cent. R. Co., i 
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I 160 N.W. 236, 171 Iowa 91, modi- 
fled and rehearing denied 163 N. 
W. 334. 

Kan.—Mulich v. Graham Ship by 
Truck Co., 174 P.2d 98, 162 Kan 
61. 

Ky—Davis v. McKinley, 279 SW. 
968, 212 Ky. 491, certiorari va¬ 
cated 48 set. 34, 276 US. 492, 72 
LEd. 390 

Mich—Gauthier v Peiter, 255 NW 
385, 267 Mich. 667, 93 ALR 1622 
—Kysolka v. Northern Assur Co 
of Michigan, 160 N.W, 659, 194 
Mich 430. 

Minn—Henschke v. Young, 32 N W 
2d 864, 226 Minn 339—Walsh v 
Kuechenmeister, 265 N W. 340, 196 
Minn, 483. 

Mo—Lepchenski v Mobile & O R 
Co.. 69 SW.2d 610, 332 Mo. 194— 
Shumate v. Wells, 9 SW.2d 632, 
320 Mo 536. 

Gibbany v. Walker, 121 S W 2d 
317, 233 Mo.App. 489—John Deere 
Plow Co. V. Cooper, App, 91 S W 
2d 146, 230 Mo App 167—Wilcox v 
Erwin, App, 49 S W 2d 677—Farm¬ 
ers’ State Bank v Miller, App , 26 
S W 2d 863—Alexander v. Barnes 
Grocery Co, 7 S W.2d 370, 223 Mo 
App. 1—Oberdan v Evens & How¬ 
ard Fire Brick Co , App , 296 S.W 
161—Spina v. Union Biscuit Co., 
App, 273 S.W. 428, certiorari quash¬ 
ed State ex rel. Union Biscuit Co. 
v. Becker, 293 S.W. 783, 316 Mo. 
865—Pierce’s Loan Co. v. Nether¬ 
lands Fire & Life Ins Co of Hague, 
Holland. App., 200 S W. 120—Boone 
County Lumber Co v. Niedermey- 
er, 173 S.W. 67, 187 Mo App. 180. 

Neb —Wortman v. Zimmerman, 230 
NW. 688, 119 Neb 682—Weber v. 
Towle, 149 N.W. 406. 97 Neb. 233. 

N.H.—Monteith v. Manchester Ren¬ 
dering Co., 131 A. 440, 82 N H. 176 
—Dow V. Latham, 120 A. 268, 80 
N.H. 492. 

NJ—Stephens v. Harrison-Kearny 
Trust Co., 6 A.2d 866, 122 N.J.Law 
474. 

N.Y.—George Foltls, Inc., v. City of 
New York, 38 N.E.2d 466, 287 N. 
T. 108, 163 A.L.R. 1122. 
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Thus, a party is estopped to predicate error on the | submission of an 


Dlvlta V. New York Life Ins 
Co., 279 N.Y.S. 900. 244 App Div 
498—Herbstxnan v. Lamoree, 212 
N.Y.S. 296, 214 App.DIv. 504—Ble- 
ser V. Vulcan Ine. Co, 161 N Y S. 
439, 174 App Dlv. 743, appeal dis¬ 
missed 116 N.E. 1036, 220 N.Y. 664. 

N.C—Gorham v. Pacific Mut Life 
Ins. Co., 200 S.E. 6, 214 N.C 626, 
rehearing: denied 1 S.E.2d 569, 216 
N.C. 196—Evans v. Junior Order 
United American Mechanics, 111 
S.E. 626, 183 N.C. 368—Bank of 
Union V. Redwine, 88 S.E. 878, 171 
N.C. 669. 

Ohio.—Oorpns Juris Becundum cited 

in Sprung V. E. I. Dupont De Nem¬ 
ours & Co., App, 34 N.E.2d 41, 48. 
appeal dismissed 23 N.E 2d 947, 
136 Ohio St. 94 

Kinkey v. Maxon, 114 N.E 2d 862, 
94 Ohio App 86—Lyons v. Chap¬ 
man. 178 NE. 24, 40 Ohio App. 1. 

Okl.—Madden v. Tilly, 64 P.2d 161, 
175 Okl. 689. 

Pa.—Elder v. Shaler Tp., Com PI, 
35 Berks Co. 443, 36 Mun L R. 91. 

S C —Thigpen v. Thigpen, 60 S E 2d 
621, 217 S.C. 322. 

SD—Zastrow v Knight, 249 N.W. 
818, 61 S.D 464. 

Tex—Stanolind Oil & Gas Co. v. 
State, 104 S W 2d 1. 129 Tex. 647 

St. Louis Southwestern Ry. Co. 
of Texas v. Preston, Com App, 228 

5 W. 928 

Jay-Kay Paint Mfg, Co. v. Car¬ 
ter, Civ.App., 281 SW.2d 463, er¬ 
ror refused no reversible error— 
Winn V. Warner, Civ.App, 199 S W. 
2d 660, error refused no reversible 
error—Airline Motor Coaches v 
Fields, OivApp, 169 S W.2d 187, 
rever.sed on other grounds 166 S 
W 2d 917, 140 Tex. 221—Traders 

6 General Ins Co v. Harper, Civ 
App. 140 S W 2d 593, error refu.sed 
—International-Great Northern R 
Co V Aoker, Civ App , 128 S W.2d 
606, error dismissed, judgment cor¬ 
rect—Whitehead v. Traders & Gen¬ 
eral Ins Co., Civ.App, 128 SW 
2d 429—Burllngton-Rock Island 
R Co. v. Davis, Civ App., 123 S W 
2d 1002, error dismissed, judgment 
correct—S. Blickman, Inc , v. Chil¬ 
ton, Civ App . 114 S W 2d 64C—Tex¬ 
as Employers Ins. Ass'n v. Mc- 
Norton, Civ App., 92 S.W 2d 662, 
error dismissed 122 S W.2d 1043, 
132 Tex. 1G8—Traders & General 
Ins. Co. v. Parker, Civ App., 91 S.W. 
2d 603, error dismissed—Green¬ 
field V. Anderson, Civ App., €7 S 
W2d 668—Barr v. White, Civ App., 
47 SW,2d 910—Schebesta v. Stew¬ 
art, Civ.App., 37 SW.2d 781— 
Bankers’ Guaranty Life Co. v. Bar¬ 
ton, Civ App, 33 S.W.2d 1087—St. 
Louis, B. & M. Ry. Co. v. Cole, 
Civ.App., 4 S.W 2d 1019, affirmed 
Com.App., 14 S.W.2d 1024, rehear¬ 


ing denied 16 S.W.2d 534— St. Louis 
Southwestern Ry. Co. of Texas v. 
Bishop, Civ.App., 291 S.W. 343— 
Baker v. Sparks. Civ.App., 284 S. 
W. 1109—Northern Texas Traction 
Co. V. Martin, Civ.App., 224 S.W. 
319—Merchants' Transfer Co. v. 
Wilkinson, Civ.App., 219 S W. 891, 
dismissed for want of jurisdiction 
—Rankin-Hill Co. v. Albertson- 
Lewis Co, Civ.App., 206 S W. 731 
Vt.—Parker v. Robert.^, 131 A. 21, 99 
Vt. 219. 49 ALR 1382. 

Wash—Corfman v De Lape, 251 P. 
873. 142 Wash 22—Ahlman v. Wil¬ 
son, 174 P. 970, 102 Wash. 677. 
Impropriety of submission 

Defendant Is not permitted to ac¬ 
cept the issue as presented by plain¬ 
tiff and allow case to go to jury on 
that Issue, and then, after an un¬ 
favorable verdict, raise point of im¬ 
propriety of submission of issue for 
first time. 

Ill —Wolf V. Kapple, 106 N.E 2d 767, 
347 Ill.App 312. 

Ckimplainant introduced evideuoe 
relative to issue submitted 

A party who opens up a subject of 
inquiry and Introduces testimony rel¬ 
ative thereto cannot complain of the 
submission of such issue to the jury 
under appropriate Instructions or 
that it Is not within the pleadings 
ND—Security State Bank of Stras- 
burg v Fischer, 164 NW. 326, 38 
ND 132 

TTse of objector’s language in sub¬ 
mission 

Defendant was estopped to claim 
that the court erred In using, when 
submitting the i.ssue, language in 
which defendant's requested charge 
was couched 

Tex —Guaranty State Bank of Hutch¬ 
ins v. Board, Civ.App., 18 S W.2d 

679. 

Objector raised issue himself 

A tenant cannot complain of sub- 
ml.ssion to the jury of the issue 
whether the landlord had knowledge 
of assignment, having raised issue 
himself 

Mo—Edwards v. Collins, 199 S.W. 

680, 198 Mo.App. 669. 

Special issue containing distinct mat¬ 
ters 

Submitting a special issue contain¬ 
ing several distinct matters, being at 
request of appellant, is not ground 
for reversal. 

Tex —Kansas City, M & O. Ry. Co. 
of Texas v. Weatherby, Civ.App, 
203 S.W. 793. 

Waiver 

Piaintllf's submitting the case to 
the jury on one assignment of neg¬ 
ligence was a waiver of other assign¬ 
ments. 

Mo —Primmer v. American Car & 
Foundry Co., App, 299 S.W. 826. 


issue or question to the jury, where 

▼erdlot binding on party submittlag 
issue 

Verdict on conflicting evidence 
against insured submitting the issue 
was binding on it. 

Mo.—Fleming v. Insurance Co. of 
North America, App., 60 S.W.2d 
177. 

Withdrawal of issues 

(1) Defendant cannot complain be¬ 
cause the court sustained its motion 
to withdraw all except a general 
ground of negligence and submitted 
the case under the res ipsa loquitur 
rule. 

Iowa.—Anderson v. Ft. Dodge, D. M. 
& S. R. Co, 226 N.W. 161, 208 Iowa 
369. 

(2) Defendant, failing to request 
withdrawal of issue and voluntarily 
joining in its submission, may not 
complain that submission was im¬ 
proper 

Mo.—Herod v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 299 S.W. 74. 

(3) Plaintiff, having failed to re¬ 
quest submission of defendant’s neg¬ 
ligence under humanitarian doctrine, 
was estopped to complain of defend¬ 
ant’s instruction withdrawing such 
issue. 

Mo—Yuronls v. Wells, 17 S.W.2d 
618, 322 Mo. 1039. 

(4) Party could not complain of 
giving of instructions submitted by 
him as applicable to Issues which 
were subsoquontly removed from 
consideration of Jury, where he had 

I not sought to withdraw such instruc¬ 
tions after removal from jury’s con- 
j sideration of issues to which they 
were applicable. 

I Cal.—Munuel v CalJstoga Vineyard 
Co, 61 P2d 1204, 17 C.A.2d 377. 

(5) Other circumstances 

Conn —Crowder v Zion Baptist 
Church, 119 A 2d 736, 143 Conn, 
i 90 

Demurrer to evldeuos 

(1) In general 

Md—American Ky. Express Co. v. 
P(*ninsij]a I’roduce Exch, 121 A. 
240, 142 Md 422 

Mo—International Harvester Co. of 
America v. Jeffries, App., 4 S.W.2d 
501—Smith v Chiiago Great West- 
' ern R. Co., App., 282 S.W. 62—Mc¬ 
Laughlin V. Marlatt, App, 228 S.W. 
873, affirmed 246 SW 548—Smith 
V. Greenstone, App., 208 S.W. 628. 

(2) Where there is demurrer to 
plaintiff's evidence, and his counsel 
announces In open court that he is 
willing that it should be sustained, 
he is estopped from assigning ruling 
sustaining demurrer as error upon 
appeal. 

Okl—Davis v. Farnsworth, 171 P. 
476, 69 Okl 187. 

(3) In joining in a submission of 
the case to the jury without a demur- 


n-Jir 
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his favor on his objections to the evidence, ^2 is 
based on a fact assumed by the court and by both 
parties to exist,^® or is consistent with the theory 
on which the complaining party tried the case.^^ 

A party cannot complain of instructions given at 
the request of the opposing party where his instruc¬ 
tion was subject to the same criticism nor can 
a party complain of an instruction for his adversary 
which fails to submit any rule for ascertaining the 
value of the property destroyed, where his own in¬ 
structions were similarly defective.^® Where two 
different formulas are given to the jury for measur¬ 
ing the damages, and the instruction correctly states 


the law, a party cannot complain.^5-B 

§ 1507(8).-Submission of Issue or 

Question to Jury 

One may not complain, on review, of the submitalon 
of Issues In accordance with his own request, nor may he 
adopt, with respect to such submission, a position incon¬ 
sistent with that taken below. 

The general rules stated supra §§ 1501, 1503, that 
one may not complain on review of errors committed 
or invited by himself, or adopt a position inconsist¬ 
ent with that taken below, apply to errors in respect 
of the submission of issues or questions to the ju- 
ry.46 


word “punitive** In chargrlng on dam¬ 
ages, where defendants joined In the 
error by using the same word In their 
instructions. 

Mo.—Diehl V. Bestgen, App., 217 S.W. 
655. 

<2) Defendants, whose requested 
Instruction on damages to be award- 
ed to physically injured plaintiff for 
future pain and suffering used words 
“prospective detriment,” were not en¬ 
titled to challenge given instruction 
on ground that trial court therein 
used same term. 

Wyo.—Borzea v. Anselml, 258 P.2d 
796, 71 Wyo. 348. 

Punitive or exemplary damages 

(1) Where defendant submitted in¬ 
structions on exemplary damages 
which in substance were given by 
court, he waived right to question 
propriety of giving of such instruc¬ 
tions. 

Idaho—Williams v. Bone, 269 P.2d 
810, 74 Idaho 186. 

(2) Instruction on punitive dam¬ 
ages was held not error where evi¬ 
dence warranted allowance of pu¬ 
nitive damages, and both parties re¬ 
quested and obtained instructions on 
the subject. 

Ill—Lindquist v. Friedman*B Inc., 8 
N.E2d 625, 366 Ill. 232. 

Requested Instruction on sams sub. 
Jeot; treble damages 
In an action for cutting of timber, 
defendant cannot complain of an In¬ 
struction submitting the question of 
treble damages authorized by Kirby 
Dig. S 7976, where it requested an 
instruction on the same subject 
which was given. 

Ark.—Mlnnequa Cooperage Co. v. Da¬ 
vidson, 191 S.W. 29, 126 Ark. 627. 

Waiver not shown 

While an appellant waives any er¬ 
ror in appellee's instruction on spe¬ 
cial damages by requesting instruc¬ 
tions on such damages, she does not 
waive the right to contend that un¬ 
der the undisputed facts she was not 
responsible for special damages 
Ark.—Morrison v. Weinstein, 236 S. 
W. 685, 161 Ark. 256. 


42. Iowa.—^Wilson v. Chicago, etc., 
R. Co., 121 N.W. 1102, 144 Iowa 
99. 

43. Ill.—Chicago, etc., R. Co. v. Di¬ 
ver, 72 N.E. 768, 213 Ill. 26. 

4 C.J. p 712 note 66. 

44. Wash—Gatke v. McDuffie, 84 P. 
2d 348, 178 Wash. 107. 

4 C J. p 712 note 67 
Refusal to Umit damages 

Where a sanipractor, charged only 
with negligent treatment of an In¬ 
fant’s broken arm, raised the ques¬ 
tion of his negligence in delivery of 
the infant, he cannot complain of the 
court’s refusal to limit damages to 
negligent treatment. 

Wash —Sears v. Lydon, 13 P.2d 475, 
169 Wash. 92. 

Measure of damages 

Where defendant developed theory 
embodied in his Instruction on meas¬ 
ure of damages, he cannot complain 
of instruction 

Va—Marrow v. Ferguson, 30 S E.2d 
663, 182 Va. 820. 

44.6 Ill —Wall V Greene, 62 N.E 2d 
303, 321 III App. 161. 

Failure to limit jury to evidenoa 
Ill—Wall V. Greene, 62 N.E.2d 303, 
321 Ill.App. 161 

45. Mo—Lathrop v. Quincy, etc., R. 
Co , 115 S.W 493, 135 Mo.App. 16 

45.6 Miss.—State Highway Commis¬ 
sion V Handle, 179 So. 273, 180 
Miss. 834. 

46. Ark—Great Western Land Co 
V. Barker, 262 S.W. 660, 164 Ark. 
687—St Louis. I M. & S. Ry. Co. 
V. Blaylock, 176 S.W 1170, 117 Ark 
604, Ann.Cas.l917A 563. 

Cal —Shumate v. Johnson Pub. Co, 
293 P.2d 631, 139 CA.2d 121—Ris- 
ley V. Lenwell, 277 P 2d 897, 129 
C.A.2d 608—Dougherty v. Elling- 
son, 275 P. 456, 97 C A. 87. 

Conn.—Battistelli v. Connohio, Inc , 
88 A 2d 372, 138 Conn. 646—Bel- 
chak V. New York, N H. & H. R. 
Co., 179 A. 96, 119 Conn. 630. 
Idaho.—Frank v. Frank, 273 P. 943, 
47 Idaho 217. 

Iowa—Pelton v. Illinois Cent. R. Co., 
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160 N.W. 236, 171 Iowa 91, modi- 
fled and rehearing denied 163 N 
W. 334. 

Kan.—Mulich v. Graham Ship by 
Truck Co., 174 P.2d 98, 162 Kan 
61. 

Ky—Davis v McKinley, 279 SW 
968, 212 Ky. 491, certiorari va¬ 

cated 48 S.Ct. 34, 276 US 492, 72 
L Ed. 390 

Mich—Gauthier v Pelter, 255 NW 
385, 267 Mich. 667, 93 A I. R 1522 
—Kyselka v. Northern Assur Co 
of Michigan, 160 N.W. 659, 194 
Mich 430 

Minn—Henschke v. Young, 32 N W. 
2d 854, 226 Minn 339—Walsh v 
Kuechenmeister, 2C5 N W 340, 196 
Minn. 483. 

Mo —Lepchenskl v. Mobile & O R 
Co, 69 SW2d 610, 332 Mo 194— 
Shumate v. Wells, 9 SW.2d 632, 
320 Mo 536 

Gibbany v. Walker, 121 S W 2d 
317, 233 Mo.App. 489—John Deere 
Plow Co. V Cooper, App, 91 S W 
2d 145, 230 Mo App. 167—^Wilcox v 
Erwin, App, 49 S W 2d 677—Farm¬ 
ers’ State Bank v. Miller, App, 26 
S W.2d 863—Alexander v. Barnes 
Grocery Co, 7 S W.2d 370, 223 Mo 
App 1—Oberdan v Evens & How¬ 
ard Fire Brick Co, App, 296 S.W 
161—Spina V. Union Biscuit Co, 
App., 273 S.W. 428, certiorari quash¬ 
ed State ex rel. Union Biscuit Co 
V. Becker, 293 SW 783, 316 Mo. 
866—Pierce’s Loan Co. v. Nether¬ 
lands Fire & Life Ins Co. of Hague, 
Holland. App., 200 S W. 120—Boone 
County Lumber Co v Nledermey- 
er, 173 S W. 67, 187 Mo App. 180. 

Neb —Wortman v. Zimmerman, 230 
N.W. 688, 119 Neb 682—Weber v. 
Towle, 149 N.W. 406, 97 Neb. 233. 

N.H.—Montelth v. Manchester Ren¬ 
dering Co.. 131 A. 440, 82 N H. 175 
—Dow V. Latham, 120 A. 268, 80 
N.H. 492. 

N J —Stephens v. Harrison-Kearny 
Trust Co., 6 A.2d 866, 122 N.J.Law 
474. 

N.Y.—George Foltis, Inc., v. City of 
New York, 38 N.E.2d 466, 287 N. 
Y. 108, 163 A.LR. 1122. 
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Thus, a party is estopped to predicate error on the | submission of an issue or question to the jury, where 


Dlvita V. New York Life Ins. 
Co., 279 N.T.S. 900, 244 APP.Dlv. 
498—Herbstman v. Lamoree, 212 
N.Y.S. 296, 214 App Dlv. 604—Ble- 
ser V. Vulcan Ins. Co., 161 N T.S 
439, 174 App Dlv. 743, appeal dis¬ 
missed 116 N.B. 1036, 220 N.Y. 664. 

N.C.—Gorham v. Pacific Mut. Life 
Ins Co., 200 S.E. 6, 214 N.C. 626. 
rehearing denied 1 S.£.2d 669, 215 
N.C. 196—Evans v Junior Order 
United American Mechanics, 111 
S.E. 626, 183 N.C. 368—Bank of 
Union V. Redwine, 88 S.E. 878, 171 
N.C. 669. 

Ohio.—Corpus Juris Secundum cited 

la Sprung v. E. I. Dupont De Nem¬ 
ours & Co., App , 34 N.E 2d 41, 48, 
appeal dismissed 23 N.E.2d 947. 
136 Ohio St. 94. 

Kinkey v. Maxon, 114 N.E 2d 852, 
94 Ohio App 86—Lyons v. Chap¬ 
man, 178 NE 24, 40 Ohio App 1. 

Okl.—Madden v. Tilly, 54 P.2d 161, 
176 Okl. 689. 

Pa—Elder v. Shaler Tp., Com PI, 
35 Berks Co. 443, 36 Mun L R 91. 

S C.—Thigpen v. Thigpen, 60 S.E.2d 
621, 217 S C. 322. 

SD—Zastrow v. Knight. 249 N.W. 
818, 61 S.D. 464. 

Tex—Stanolind Oil & Gas Co. v 
State, 104 S W 2d 1, 129 Tox. 647 

St. Louis Southwestern Ry. Co. 
of Texas v. Preston, Com App , 228 
S.W. 928 

Jay-Kay Paint Mfg. Co, v Car¬ 
ter, Civ App., 281 S.W 2d 453. er¬ 
ror refused no reversible error— 
Winn V Warner, Civ App , 199 S W 
2d 660, error refused no reversible 
error—Airline Motor Coaches v 
Fields, Civ App, 159 S.W 2d 187, 
reversed on other grounds 166 S 
W 2d 917, 140 Tex 221—Traders 
& General Ins Co v. Harper, Civ 
App, 140 S W 2d 593, error refused 
—International-Great Northern R 
Co. V Acker, Civ App., 128 S W.2d 
60G, error dismissed, judgment cor¬ 
rect—Whitehead v. Traders & Gen¬ 
eral Ins Co.. Civ App, 128 S W. 
2d 429—Burlington-Rock Island 
R Co. v Davis, Civ App., 123 SW 
2d 1002, error dlsnii.ssed, judgment 
corioct—S Biickman, Inc, v Chil¬ 
ton, Civ App, 114 SW2d 646—Tex¬ 
as Employers Ins. Ass'n v. LIc- 
Norton, Civ App , 92 S W 2d 562. 
error dismissed 122 S.W.2d 1043, 
132 Tex. 168—Traders & General 
Ins. Co. V. Parker, Civ App , 91 S W. 
2d 603, error dismissed—Green¬ 
field V. Anderson, Civ App., 67 S. 
W.2d 658—Barr v. White, Civ App , 
47 S W.2d 910—Schebesta v. Stew¬ 
art, Civ App, 37 S.W 2d 781— 
Bankers’ Guaranty Life Co v Bar¬ 
ton, Civ App, 83 S.W.2d 1087—St. 
Louis, B. & M. Ry. Co. v. Cole. 
Civ App., 4 S.W 2d 1019, affirmed 
Com.App., 14 S.W.2d 1024, rehear¬ 


ing denied 16 S.W.2d 634—St. Louis 
Southwestern Ry. Co. of Texas v. 
Bishop, Civ.App., 291 S.W. 343— 
Baker v. Sparks, Civ.App., 234 S. 
W. 1109—Northern Texas Traction 
Co. V. Martin. Civ.App., 224 S.W. 
319—Merchants* Transfer Co. v. 
Wilkinson. Civ.App., 219 S.W. 891, 
dismissed for want of Jurisdiction 
—Rankin-Hill Co. v. Albertson- 
Lewis Co., Civ.App., 206 S.W. 731. 
Vt—Parker v. Roberts, 131 A. 21, 99 
Vt. 219. 49 A.LR. 1382. 

Wash—tUorfman v. Do Lape, 261 P. 
873, 142 Wash 22—Ahlman v. Wil¬ 
son, 174 P. 970. 102 Wash. 677. 
Impropriety of eubmlMlou 

Defendant is not permitted to ac¬ 
cept the issue as presented by plain¬ 
tiff and allow case to go to Jury on 
that issue, and then, after an un¬ 
favorable verdict, raise point of Im¬ 
propriety of submission of issue for 
first time 

Ill —Wolf V. Kapple, 106 N.E 2d 767, 
347 Ill App 312. 

Complainant introduced evidence 
relative to issue submitted 

A party who opens up a subject of 
inquiry and introduces testimony rel¬ 
ative thereto cannot complain of the 
submission of such issue to the Jury 
under appropriate instructions or 
that it is not within the pleadings 
ND—Security State Bank of Stras- 
burg V Fischer, 164 N.W. 326, 38 
N D 132 

Use of objector’s language la sub- 
mission 

Defendant was estopped to claim 
that the court erred in using, when 
submitting the Issue, language in 
which defendant's requested charge 
was couched 

Tex —Guaranty State Bank of Hutch¬ 
ins V. Beard, Civ.App., 18 S.W.2d 
679 

Objector raised issue himself 

A tenant cannot complain of sub- 
mis.sion to the jury of the Issue 
whether the landlord had knowledge 
of as.signmcnt, having raised issue 
himself. 

Mo —Edwards v. Collins, 199 S.W. 
680, 198 Mo.App. 669. 

Special issue containing distinct mat. 
tors 

Submitting a special issue contain¬ 
ing several di.stinct matters, being at 
request of appellant, is not ground 
for reversal. 

Tex —Kansas City, M & O Ry. Co 
of Texas v. Weathorby, Civ App, 
203 S.W. 793. 

Waiver 

PiaintllT’s submitting the case to 
the Jury on one assignment of neg¬ 
ligence was a waiver of other assign¬ 
ments 

Mo—Primmer v. American Car & 
Foundry Co., App., 299 S.W. 825. 
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Verdict binding on party sabmittiBg 
issne 

Verdict on conflicting evidence 
against insured submitting the Issue 
was binding on it. 

Mo.—Fleming v. Insurance Co. of 
North America, App., 60 S.W.2d 
177. 

Withdrawal of iseuee 

(1) Defendant cannot complain be¬ 
cause the court sustained its motion 
to withdraw all except a general 
ground of negligence and submitted 
the case under the res ipsa loquitur 
rule. 

Iowa—Anderson v. Ft. Dodge, D. M. 
& S. R. Co, 226 N.W. 161, 208 Iowa 
869. 

(2) Defendant, failing to request 
withdrawal of issue and voluntarily 
Joining in its submission, may not 
complain that submission was im¬ 
proper. 

Mo.—Herod v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 299 S.W. 74. 

(3) Plaintiff, having failed to re¬ 
quest submission of defendant’s neg¬ 
ligence under humanitarian doctrine, 
was estopped to complain of defend¬ 
ant’s Instruction withdrawing such 
issue. 

Mo—Yuronls v. Wells, 17 S.W.2d 
518, 322 Mo. 1039. 

(4) Party could not complain of 
giving of instructions submitted by 
him as applicable to issues which 
were subsequently removed from 
consideration of jury, where he had 
not sought to withdraw such instruc¬ 
tions after removal from Jury's con¬ 
sideration of issues to which they 
were applicable. 

Cal.—Manuel v Calistoga Vineyard 
Co, 61 P2d 1204, 17 C.A.2d 377. 

(5) Other circumstances. 

Conn.—Crowder v. Zion Baptist 
Church, 119 A 2d 736, 143 Conn. 
90. 

Demurrer to evidence 

(1) In general 

Md—Aninrican Ry Express Co. v 
Peninsula Produce Exch., 121 A. 
240, 142 Md 422. 

Mo—International Harvester Co of 
Amt^rica v Jeffrie.^, App, 4 SW.2d 
601—Smith V Chhago Great West¬ 
ern R Co., App , 282 S.W. 62—Mc¬ 
Laughlin V Marlatt, App , 228 S.W. 
873, affirmed 246 S W. 64S~SmIth 
V. Greenstone, App., 208 S.W. 628. 

(2) Where there is demurrer to 
plaintilf’.s evidence, and his counsel 
announces in open court that he is 
willing that It should be sustained, 
he is estopped from assigning ruling 
sustaining demurrer as error upon 
appeal. 

Okl—Davis v. Farnsworth, 171 P. 
476, 69 Okl 187. 

(3) In Joining in a submission of 
the case to the Jury without a demur- 
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tfie submission was made in compliance with his quested.** The principle has been applied where a 
request;**^ and it is of no importance that the sub- party, after procuring the submission of an issue, 
mission was made in a form other than that re- urged that the issue was not supported by the evi- 


rer, a party in e/fect concedes that 
plaintiff has a case suthcient to go 
to the jury. 

Mo.—Jennings v. Cooper, App., 230 S. 
W. 326 

(4) Where plaintiff in error Inter¬ 
poses a demurrer to the evidence in 
behalf of its codefendants as well as 
for itself, and the demurrer is sus¬ 
tained as to its codefendants, it is in 
no position to complain. 

Okl —National Bank of Commerce v 
Fish, 169 P. 1106, 67 Okl. 102, L 

R. A.1918P 278. 

(5) The rule that defendant does 
not waive an objection to refusal of 
his instruction In the nature of a de¬ 
murrer to the evidence by asking an 
instruction to meet that given for 
plaintiff does not apply to a peremp¬ 
tory instruction requested by plain¬ 
tiff, who cannot complain of the re¬ 
fusal thereof after requesting a con¬ 
flicting instruction. 

Mo.—Thomas v. Boatright, App., 246 

S. W. 211. 

47. Ariz—Phoenix Safety Inv. Co. v, 
Michaels, 176 P. 687, 20 Ariz. 32. 
Ark,—Missouri Pac. R. Co. v. Mitch¬ 
ell, 280 S.W. 627, 170 Ark. 689— 
Patterson v. Risher, 221 S.W. 468, 
143 Ark. 376. 

Cal.—Realty Bonds & Finance Co, v. 
Point Richmond Canal &. L«and Co., 
162 P. 433, 171 C. 238. 

Shumate v. Johnson Pub. Co., 293 
P.2d 631, 139 C.A 2d 121—Newton 
V. Thomas, 291 P 2d 603, 137 C.A. 
2d 748. 

Conn.—Ratti v. P. Berry & Sons, 119 
A 894, 98 Conn. 622 
Idaho.—Powers v. Security Savings 
& Trust Co., 222 P. 779, 38 Idaho 
289. 

Iowa.—Drake v. McGee, 161 N W. 84, 
178 Iowa 1345—Miller v. Harrison 
County, 163 N.W. 1033, 171 Iowa 
270. 

Kan.—McGuire v. McGuire, 103 P.2d 
884, 162 Kan. 237. 

Ky.—Junius H. Stone Corporation v. 
Princeton Ice & Storage Co., 279 
S.W. 642, 212 Ky. 404. 

Md.—Mlllstein v. Yost, 79 A.2d 149, 
197 Md. 348. 

Mich—Hasted v. Van Wagnen, 220 
N.W. 762. 243 Mich., 360. 

Miss.—Yazoo City v. LtOggins, 110 
So. 833, 146 Miss. 793. 

Mo.—Donk V. Francis, 174 S.W.2d 
840, 361 Mo. 1063—Lulkart v. Mill¬ 
er, 48 S.W.2d 867—Peters v. Flem¬ 
ing. 46 S.W.2d 681, 329 Mo. 870— 
Thummel v. Surplus, 171 S.W. 929, 
262 Mo. 661. 

Baur V. Dirhold, App., 82 S.W.2d 
133—Clardy v. Kansas City Public 
Service Co., 42 S.W.2d 870, 127 Mo. 


App. 749—Prewitt v. Witte, 26 S. 
W.2d 1020, 224 Mo App. 836—Sha¬ 
piro V. American Surety Co. of New 
York, App., 269 S.W. 602—Berk¬ 
shire v. Holcker, 216 S.W. 666, 202 
Mo. App. 433—^Burton v. Newark 
Fire Ins. Co, App., 263 S.W. 639, 
opinion quashed in part State ex 
rel. Burton v. Allen, 278 S.W. 772, 
312 Mo. 111. conformed to Burton 

V. Newark Fire Ins., App., 284 S. 

W. 866—Murphy v. Mack, App, 
239 S.W. 696—Hudson v. Hall, 
App., 239 S.W. 162—Mitchell v. 
Brown, App., 190 S.W. 364. 

Neb.— Corpus Juris quoted lu Tighe 
v. Interstate Transit Lines, 266 
N.W. 319, 320, 127 Neb. 633. 

Ohio—Varner v. Eppley, 182 N.E. 
496, 126 Ohio St. 626. 

Nye v. Louis Ostrov Shoe Co., 
App., 43 N.E 2d 103—Holloway v. 
Allen County Mut. Relief Ass'n, 
16 N.E.2d 165, 67 Ohio App. 607. 
Pa—Mitchell V. City of New Castle, 
119 A. 485, 276 Pa. 426. 

Tex.—Hanrick v. Hanrick, 214 S.W. 
321, 110 Tex. 69. 

Haynes v. Taylor, Com App., 86 
S.W.2d 104 rehearing denied Haynes 
V. Taylor, Com App, 38 S.W.2d 
1101—Farmers’ Life Ins. Co. v. 
Wolter.s, Com.App., 14 SW2d 68 
MoFaddin v. Hebert, Civ App, 
100 S.W.2d 140, reversed on other 
grounds 104 S.W 2d 476, 129 Tex 
499, rehearing denied 105 S.W 2d 
660, 129 Tex. 499—Fidelity Union 
Casualty Co. v. Koonce, Clv.App., 
61 S.W.2d 777—Barr v. White, Civ 
App, 47 SW2d 910—Youngblood 

V. Youngblood, Civ.App, 46 S W 
2d 390—Texas Landscape Co. v 
Longoria, Clv.App., 30 SW2d 423 
—Texas Employers’ Ins. Ass’n v. 
Frlcker, Civ App, 16 S.W.2d 390 
—Rowe V Troude, Civ.App, 298 
SW. 617—-Fitch v. Lomax, Civ. 
App., 297 SW. 666, modified in oth¬ 
er respects, Com App, 16 S.W.2d 
630, 66 A L R. 758—Texas Employ¬ 
ers’ Ins Ass’n v. Eubanks, Civ. 
App. 294 SW. 906—McCaskill v. 
Clay. Civ App., 284 S.W. 643—-By¬ 
ers V. Shelton. Civ.App., 282 S 

W. 635—Twichell v. Klinke, Civ 
App., 272 S.W. 283—State Bank & 
Trust Co. V. Davis, Civ.App., 270 
S.W. 271—South Chester Tube Co. 

V. Texhoma Oil & Refining Co., 
Civ.App., 264 S.W. 108—Wade v. 
First Nat. Bank, Civ.App., 263 S. 

W. 664—O’Neil v. O’Nell, Civ App., 
268 S.W. 588—Shear Co. v. Smith. 
Civ.App., 260 S.W. 727—McElroy v. 
Dobbs, Civ.App., 229 S.W. 674. 

4 C.J. p 712 note 69. 

Abstraot propositloa 

Defendant cannot, on appeal, ob- 
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Ject that a special interrogatory to 
the Jury at his request embraced an 
abstract proposition which should 
not have been submitted. 

Iowa—^Burghart v. Scioto Sign Co., 
179 N.W. 77, 191 Iowa 384. 

Befnsal of peremptory lastruotioa 

A party requesting instructions 
submitting issues may not complain 
of refusal of a peremptory instruc¬ 
tion. 

Tex —Stephenville, N. & S. T. Ry. 
Co. V. Wheat. Civ.App., 173 S.W. 
974. 

Submission under lastructiou re¬ 
quested by both sides 

Defendant cannot complain of sub¬ 
mission of Issues submitted under an 
instruction requested by both sides, 
in the absence of special demurrer 
Mo.—Bell V. City of Fayette, 296 S. 
W. 1047, 222 Mo.App. 184. 

Undisputed fact 

A party requesting submission of 
issue cannot afterward complain on 
the ground that undisputed issue of 
fact should not be submitted. 

Tex.—Person v. Katz, Clv App., 47 
S.W.2d 667. 

Submission la language of objeotor 

Where defendant’s requested issues 
were submittt'd to the Jury in the 
language of defendant, if there was 
error, defendant was in no position 
to assail them. 

Tex.—Southwestern Telegraph & Tel¬ 
ephone Co. V. Sheppard, Clv.App, 
189 S W. 799, error refused. 

Assumption of risk 

Cal.—Knowles v. Roberts-at-the- 
Beach Co., 261 P.2d 389, 116 C.A.2d 
196. 

Correotnsss of findings 

While litigant cannot complain 
that it was error for court to com¬ 
ply with his request in submitting 
particular questions to jury, he can 
challenge correctness of Jury’s find¬ 
ings on question of fact 
Ill.—Lindquist v. Friedman’s, Inc., 
8 N.E.2d 625, 366 Ill. 232. 

48. Neb.— Corpus Juris quoted In 

Tighe V. Interstate Transit Lines, 
266 N.W. 319, 320, 127 Neb. 638. 

Farmers’ Mut. Ins. Co. v. Cole, 
93 NW. 730, 4 Neb.tUnoff.) 180. 
N.C.—Hill V. Young, 6 S.E.2d 880, 217 
N.C. 114. 

4 C.J. p 712 note 60. 

Party drafting special question to 
be submitted to the Jury may not 
complain of the form of such ques¬ 
tion. 

Wis.—Brzezlnskl y. Lakeside Pack¬ 
ing Co., 205 N.W. 418, 187 WlS. 668. 
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dcncc,*® or that it was not within the pleadings.*® 
The submission of a particular issue is not error 
where appellant had requested the submission of an 
identical issue.*® * 


Where a party causes a question to be submitted 
to the jury as one of fact, he cannot thereafter take 
the position that the question was one of law and 
should not have been submitted.*^ Conversely, a 


4e. Ark.— Li. J. Smith Const. Co. v. 
Tate. 237 S.W. 83, 161 Ark. 278— 
Bourland v. Baker, 216 S.W. 707, 
141 Ark. 280. 

Cal.—Cedzo v. Bergen, 128 P.2d 683, 
63 C.A.2d 667. 

Iowa.—Cram v. City of Des Moines, 
172 N.W. 23, 186 Iowa 1292—Han¬ 
ley T. Travelers' Protective Ass’n, 
161 N.W. 126, 179 Iowa 33—Hat¬ 
field V. Iowa State Traveling Men’s 
Ass’n, 161 N.W. 123, 180 Iowa 39— 
Hanley v. Fidelity ft Casualty Co.. 
161 N.W. 114, 180 Iowa 806. 

B:an.—^Atkins v. Morton, 191 P.2d 909. 
164 Kan. 626. 

Mo.—Banks v. Koogler, 291 S.W.2d 
883. 

Hogsett V. Smith, App., 229 S W. 
2d 20—Klika v. Albert Wenzlick 
Real Estate Co., App., 160 S.W.2d 
18—May hew v Travelers' Protec¬ 
tive Ass’n of America, App.. 62 S 
W.2d 29—Steinke v. Palladium 
Amusement Co., App., 28 S.W 2d 
440—Roush V. Hussey Lumber Co , 
App., 27 S.W.2d 1033—Holloway 
V. Barnes Grocer Co., 16 S W 2d 
917, 223 Mo App 1026—Alexander 
V. Barnes Grocery Co., 7 S W 2d 
370, 223 Mo.App. 1—Baker Mat¬ 
thews Lumber Co. v. Leach, App., 
266 S.W. 966—Schinogle v. Baugh¬ 
man. App., 228 S.W. 897. 

Neb. —OorpuM Juris quoted in Tighe 

V. Interstate Transit Lines, 266 N. 

W. 319, 320, 127 Neb. 633—Wort- 
man V. Zimmerman, 230 N.W. 688, 
119 Neb. 682. 

Tex.—Independent Shope Brick Co. v. 
Dugger, Com App., 286 S.W. 699. 

Woodward ft Hardie v. McMil¬ 
lan, Civ. App., 34 S.W. 2d 367— 
Shaw V. Shaw, Civ.App., 28 S.W. 
2d 173—Galveston, H. ft S. A. Ry. 
Co. V. Wells, Civ.App., 16 S.W 2d 
46, affirmed 60 S.W 2d 247, 121 Tex 
810—Ely V. Lasch, Civ.App., 11 S. 
W.2d 693—National Life ft Acci¬ 
dent Ins. Co. V. Bunton, Civ.App., 
10 S.W.2d 733—Commerce Farm 
Oedit Co. V. Torrance, Civ App., 
7 S.W.2d 1110—Gulf, C. ft S. F. 
Ry. Co. V. Saunders, Civ.App., 295 
S.W. 288—San Antonio Machine ft 
Supply Co. V. Central Texas Power 
& Transmission Co., Civ.App., 296 
S.W. 229—Hardin v. Rust, Civ.App., 
294 S.W. 626—Reynolds v. McMan 
Oil ft Gas Co., Civ.App., 279 S.W. 
989, reversed on other grounds, 
Com.App., 11 S.W.2d 778, rehear¬ 
ing denied 14 S.W.2d 819—Conti¬ 
nental C^ualty Co. v. Bradbury, 
Civ.App.. 259 S.W. 806—Smith v. 
Harris, Civ.App.. 262 S.W. 836, re¬ 
versed on other grounds Harris v. 
Smith. Com.App., 266 aW. 646— 


Schallert v. Boyd, Civ.App., 203 S. 
W. 940—Just V. Horry, Civ.App., 
174 S.W. 1012 

Wash.—Ahlman v. Wilson, 174 P. 

970, 102 Wash. 677. 

4 C.J. p 712 note 61. 

Oonoeded testimony raised issue 

Plaintiffs, by requesting submis¬ 
sion of the issue to the Jury, conced¬ 
ed that the testimony raised a fact 
issue. 

Tex —Graham v. Quail Independent 
School Diet., Civ.App., 299 S.W. 
913. 

Oonduot construed as admitting suf- 
fleienoj of evidence 

Where defendant falls to demur to 
plaintiff’s evidence or to ask for a 
peremptory instruction to find for 
him, but Joins plaintiff in asking for 
instructions on the issues, his con¬ 
duct is an admission that there is 
sufficient evidence to take the case 
to the jury, and is binding on him 
on appeal. 

Mo.—^Felty v. Dunlap, App., 203 S. 
W. 661. 

Joined in sulmiiasioA 

Where no instructions were asked 
or given, and defendant Joined in 
submitting the case without objec¬ 
tion or demurrer, it thereby admitted 
there was sufficient evidence to make 
a submissible issue. 

Mo —Vitt V. Wabash Ry. Co., App, 
261 S.W. 734. 

Oonduot after refusal of peremptory 
instruction 

Plaintiff is estopped to claim that 
there was no evidence of certain 
facts and therefore there was error 
in refusing his requested peremptory 
Instruction, where after its refusal 
he, by requested instructions, has 
those facts submitted to the Jury. 
Mo—Kincaid v. Estes, 262 S.W. 399, 
218 Mo.App. 109. 

50. Ark,—^Jones ft Harrington v. 

Scott, 172 S.W. 840, 116 Ark. 108. 
Mo.—Schinogle v. Baughman, App., 
228 S.W. 897—^Exchange Bank v. 
Robinson, 172 S.W. 628, 186 Mo 
App 582. 

Neb— Corpus Juris quoted in Tighe 

V. Interstate Transit Lines, 266 N. 

W. 319, 320, 127 Neb. 633. 

Tex.—Mattiza v. Lachs, Civ.App., 204 
S.W.2d 848—Overton v. Ragland, 
Civ.App., 64 S.W.2d 240. 

4 C.J. p 712 note 62. 

50.5 Tex.—^First State Bank of Den¬ 
ton V. Smoot-Curtis Co., Civ.App., 
121 S.W.2d 667, error dismissed. 

51> CaL — Shumate v. Johnson Pub. 
Co., 298 P.2d 631, 139 C.A.2d 121. 
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Iowa.—^Freeby v. Incorporated Town 
of Sibley, 191 N.W. 867, 196 Iowa 
1032 

Miss.—Illinois Cent. R. Co. v. Handy, 
66 So. 783, 108 Miss. 421. 

Mo—Thornburgh v. Hunkier, 265 S. 
W.2d 976—Crltes v. Kansas City 
Public Service Co., 190 S.W.2d 924 
—Boatmen’s Bank v. St. Louis 
Trust Co . 206 S.W. 629. 

Lochmoeller v Kiel, App., 137 
SW.2d 626—Swift V. St. Louis- 
San Francisco Ry. Co., App., 16 S. 
W.2d 964. 

N.M.—Rheinboldt v. Fuston, 278 P. 
361, 34 N.M. 146. 

N.Y.—Pickle V. Page, 233 N.T.S. 461, 

225 AppDiv. 464, affirmed 169 N.E. 
660, 262 N.Y 474, 72 A L R. 842. 

Ohio.— Corpus Juris Beouadnm oited 
in Sprung v. E I. Dupont De Ne¬ 
mours & Co., App., 34 N.E.2d 41, 
48, appeal dismissed 23 N.E.2d 947, 
136 Ohio St. 94. 

Okl.—Standard Marine Ins. Co., Lim¬ 
ited, of Liverpool v. Traders' Com¬ 
press Co, 148 P. 1019, 46 Okl. 366. 

4 C.J. p 713 note 63. 

Adequacy of property to support al¬ 
leged pauper 

Where parents proceeded against 
to compel monthly contribution to 
the support of their pauper son ask¬ 
ed the trial court to treat the ques¬ 
tion of the adequacy of the eon’s 
property to prevent him from being 
a poor person as a question of fact 
for the Jury, they are estopped to 
claim on appeal that the court should 
have treated the matter as a question 
of law and determine it as such 
Iowa.—Polk County v. Owen, 174 N. 

W. 99, 187 Iowa 220. 

Capacity iu whioh dafsadaat aotsd 
Where defendant requested that 
the Jury decide, as one of fact, the 
question whether he was acting in 
his official capacity as sheriff, de¬ 
fendant could not complain that the 
trial court did not decide the ques¬ 
tion in his favor as a question of 

N.Y.—Pickle V. Page, 233 N Y.S. 461, 

226 App.Div. 464, affirmed 169 N.E. 
660, 262 N.Y. 474, 72 A.L R. 872. 

LiahiUty 

Where plaintiff Induced trial court 
to submit issue of defendant’s lia¬ 
bility to Jury, plaintiff was in no 
position on appeal to raise contention 
that evidence established liability as 
a matter of law. 

Ill—Galloway v. Atchison, T. ft S. 
F. Ry. Co.. 82 N.E.2d 872, 836 Ill. 
App. 672. 

Proxtinatc oauss 

Where defendants asked trial court 
to submit question of proximate 
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refusal of the trial court to submit a question to the of the submission of an issue to the jury where it 
jury cannot be assigned as error by one who treated was raised by his own pleadings and evidence 
the question as one of law,63 moved for a directed where the submission of the issue was invited, or 
verdict,66 or conceded that no facts in relation there- its propriety recognized, by instructions requested 
to were in dispute.®^ So, a party cannot complain by him;66 or where the submission was in accord- 


cause to Jury, and trial court did so, 
appellate court would not examine 
evidence with respect to proximate 
cause and determine it as a matter 
ot law. 

Kan.—Atkins v. Morton, 191 P.2d 
909. 164 Kan. 626. 

J’olndsr iB sahmlMloii 

(1) In i^eneral. 

Mo.—Dixon v. Business Men's As- 
sur. Co. of America, 285 S.W.2d 
619. 

(2) Where requested peremptory 
instruction was refused and defend¬ 
ants obtained instruction submitting 
case to jury as one of fact, cause 
was ruled as though defendants vol¬ 
untarily joined in submitting the 
questions of fact to the jury, and de¬ 
fendants could not claim that course 
adopted was improper. 

Mo.—McDonald v P. W. Woolworth 
Co. App., 136 S.W.2d 359. 

88. Mass —Collester v. Halley, 6 
Gray 617. 

Mo.—Liee v. Hassett, 39 Mo.App. 67. 
Pa.—Mcllvaine v. Mcllvaine, 6 Serg. 
& R. 559. 

83. N.T.—Brittson & Smith v. Kroll, 
186 N.W. 689, 217 Mich. 180—Bur¬ 
ton V. Ladd. 178 N.W, 774. 211 
Mich. 382—Wolverine Farms Co. 
V. De Young, 148 N.W. 396, 182 
Mich. 200. 

4 C.J. p 713 note 66. 

ITslthsr party oaa oomplain 

(1) Neither party after motion for 
directed verdict has the right on an 
appeal to claim that there was a 
question for the jury. 

Mich.—Stratford Arms Hotel Co. v. 
General Casualty & Surety Co., 229 
N.W. 506, 249 Mich. 518. 

(2) Where opposing parties moved 
for directed verdicts, neither party 
can complain that the court erred 
in directing a verdict; the losing 
party may except on the ground 
that the verdict directed was errone¬ 
ous. 

Ga—Stallings v. Britt, 49 S.E 2d 617, 
204 Ga. 260—Yablon v. Metropoli¬ 
tan Ins. Co., 38 S.E.2d 634, 200 Ga. 
693 

Groover v. Savannah Bank & 
Trust Co, 8 S.E.2d 745, 60 Ga.App. 
367—Sovereign Camp, W. O. W., v. 
Beard, 105 S E. 629, 26 Ga.App. 130 
—Mims V. Johnson, 70 S.E. 139, 8 
Ga.App. 860. 

84. N.Y.—Sire v. Rumbold, 14 N.Y. 
8. 926. 

Pa. —^New Era L. Assoc, v. Weigle, 
It A. 893, 128 Pa. 677. 


liability ooBoeded 

Cal.—Bank of America Nat. Trust 
& Sav. Ass'n v. Lamb Finance Co., 
App.. 303 P.2d 86. 

55. Minn.—Gelst v. Schultz, 230 N. 
W. 269. 180 Minn. 78. 

N.C—Elliott V. Tallassee Power Co., 
128 S.E. 730. 190 N.C. 62. 

Tex —Mooney v. De Puy, Civ.App., 
266 SW. 297-—Southern Surety Co. 

V. Butler, Civ.App., 247 S.W. 611— 
Nabors v. Colorado & S. Ry. Co., 
Civ.App., 210 SW. 276. 

4 C J. p 718 note 67. 

FoUnre to plead. 

Plaintiff, not pleading abandon¬ 
ment of homestead by defendant, 
cannot complain of submission of 
issue as to the latter's homestead 
rights. 

Tex—Speed v. Jay, Civ.App, 267 S. 

W. 1033. 

56. Ark—War v Nu-Wa Laundry 
Cleaners, 170 S W 2d 381, 205 Ark. 

713— Hunter v. Webb, 277 S.W. 
640, 169 Ark 1211—Davis v. Scott, 
236 S.W. 407, 161 Ark. 34. 

Ill—Potter V. Chicago, M. & St. P. 
Ry. Co, 208 Ill App. 363. See New 
York Life Ins. Co. v. Hughes, 209 
Ill.App. 24. 

Iowa—In re Corbin’s Estate, 17 N. 
W.2d 417, 236 Iowa 664—Robbins 

V. Weed, 169 N.W. 773, 187 Iowa 
64—Krehbiel v. Henkle, 160 N.W. 
211, 178 Iowa 770. 

Ky.—Baker v. Clark, 218 S.W. 280, 
186 Ky. 816. 

Miss.—National Cas. Co. v. Johnson, 
67 So.2d 865, 219 Miss 1. 

Mo—Banks v. Koogler, 291 S.W.2d 
883—Ingram v Prairie Block Coal 
Co., 6 SW.2d 413, 319 Mo. 644— 
Anderson v. Davis, 284 S.W. 439, 
314 Mo. 616—^Aronovltz v. Arky, 
219 SW. 620—Strother v. Kansas 
City Milling Co., 169 S.W. 43, 261 
Mo 1. 

Smith V. Staley, App., 166 SW.2d 
766—Gravemann v. Huncker, App, 
71 SW,2d 69—Ellyson v. Missouri 
Power & Light Co, App., 69 S.W 2d 

714— Bowman v. Jones, App, 60 S. 

W. 2d 203, modified in other re¬ 
spects Bowman v. C. O. Jones Bldg. 
Co, 68 S.W.2d 718, 332 Mo. 620— 
Slyman v. Simon, 48 S W.2d 140, 
226 Mo App. 1000—Stergon v. St. 
Louls-San Francisco Ry. Co., App, 
286 S W. 720—Laughren v. Heller, 
App., 286 S.W. 620—Ramsey v. 
Mississippi River & B. T. Ry, 
App., 263 S.W. 1079, certiorari 
quashed State ex rel. Mississippi 
& B. T. Ry. V. Allen, 272 S.W. 926, 
808 Mo. 487—Grady v. Louisiana 
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Light, Power & Traction Co, App., 
263 S.W. 202—Beall v. Kansas City 
Rys. Co., App., 228 S W. 834— 
Schwabe v. Estes, 218 S.W. 908, 
202 Mo.App. 372. 

Tex —Plains Creamery v. Denny, Civ. 
App., 277 SW.2d 766, error refused 
no reversible error—Patton v. Car¬ 
ter, Civ.App, 197 SW.2d 168— 
American Nat. Ins. Co v. La Blue, 
Civ App., 45 S.W 2d 731—First 
State Bank of Three Rivers v. 
Petrucha. Civ.App, 38 S W 2d 138 
—Shaw V. Shaw, Civ.App, 28 S.W. 
2d 173—Berryman v. Flake. Civ. 
App, 20 SW.2d 803—Shanklln v. 
Moseley. Civ App , 287 S W. 121— 
Childress v. Pyron, Civ App, 285 
S.W. 1100—Ran v. City Nat Bank 
of Decatur, Civ App, 272 S W. 610 
—Pyron v. Brownfield, Civ.App. 
269 S W. 202—Southwestern Tele¬ 
graph & Telephone Co v. French, 
Civ App. 246 SW. 997—Turner v. 
Robertson, Civ.App., 224 S.W. 252 
—Kansas City, M. & O Ry. Co. of 
Texas v. Durrett, Civ.App., 187 S 
W 427, error refused—Smith v. 
Webb, Civ.App., 181 S.W. 814. 

4 C.J p 713 note 68. 

Oomplalnant was first to offend 

Appellant cannot contend that 
there was error in submitting the 
cause with special issues on certain 
charges requested by the respective 
parties, some of which might have 
had the effect of nullifying the spe¬ 
cial issues, where appellant first of¬ 
fended in this respect by requesting 
instructions and thus invited and in¬ 
duced the error complained of. 

Tex.—Underwood Typewriter Co. v. 
Shouldis, Civ.App., 263 S.W. 936 

Oonfiioting iBsnss 

Contention that the trial court 
erred in submitting special issues 
Nos. 1 and 2, for the reason that 
such issues were in conflict with 
special issue No. 3, cannot be sus¬ 
tained, issue No. 3 being identical 
with issue No. 2, requested by ap¬ 
pellant. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Williams, Civ.App., 217 S.W. 
420. 

Implied admission 

Defendant by asking similar in¬ 
structions impliedly admitted that 
the questions submitted by instruc¬ 
tions given were for the jury. 

Iowa.—Soevers v. Cleveland Coal Co., 
169 N.W. 194, 179 Iowa 236. 

Joined in submission. 

Where appellants joined in the 
submission of an issue, they cannot 
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ance with the theory on which the ease was tried.®^ 

Where a party acquiesces in the action of the trial 
court in takifig the case from the jury and in en¬ 
tering judgment for the opposing party, he cannot, 
©n appeal, complain of such action.57.6 Where a 
finding was in response to a special issue submitted 
to the jury at defendant's request, he cannot com¬ 
plain of such finding.®7.l0 

One who failed to request a submission®® or who 
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asked that the jury be discharged®® is estopped to 
complain, on appeal, that questions of fact involved 
in the trial were not submitted to the jury for their 
determination. 

On the other hand, a party is not precluded, on 
review, from complaining of errors in respect of 
the submission of issues where the facts afford no 
basis for waiver, estoppel, or a claim of invited 
error.®® Thus, a party requesting charges submit- 


object that the jury were Instructed 
in regard to it. 

Ill.—Bundy v. West, ifO N.B. 709, 
29? Ill, 238. To same effect St 
Liouis, I. M. & S. tty. Co. v. Blay¬ 
lock. 176 SW. 1170, 117 Ark. 604. 
Ann.Cas 1917A 663. 

Submitted same Issue 

Defendant, on appeal from adverse 
judgment, was estopped from assert¬ 
ing alleged error in plaintiff's in¬ 
struction in submitting a certain is¬ 
sue, where one of defendant's in¬ 
structions submitted the same issue 
Mo—Waters v Bankers' Life Ass’n 
of Des Moines, Iowa. 60 S.W.2d 183. 
226 Mo.App. 1188. To same effect 
Kunst V Walker, App, 43 S.W 2d 
886 . 

JLftsr refusal of request for submis¬ 
sion of same Issue 

Defendant cannot complain of a 
charge submitting an issue present¬ 
ed in a special request which was 
refused, the error. If any, being in¬ 
vited 

Tex —Wichita Cotton Oil Co v 
Hanna, 173 S.W 644, 107 Tex. 30 

Presumptions 

Mo —Dove V Atchison, T & S. F. 
Ry. Co., 163 S.W.2d 648, 349 Mo 
798. 

Oontributory negUgenoe 

Ark.—-Keatts v, McAllister, 262 S 
W 2d 136, 222 Ark 658 
Mo—Wienshienk v. Phillips Petro¬ 
leum Co., App., 269 SW.2d 414. 

67. Cal.—Collins v. Graves, 61 P.2d 
1198, 17 C A 2d 288. 

Mo—Continental Casualty Co. v 
Monarch Transfer & Storage Co. 
App, 23 S W 2d 209—Leahy v. 

Winkel, App, 261 S.W. 483. 

4 C.J. p 713 note 69. 

Aooeptanoe as Jury question 

Plaintiff trying the case on the 
theory that acceptance of the policy 
was a question for the Jury could 
not claim that an instruction submit¬ 
ting the question was erroneous. 

Mo.—Continental Casualty Co. v. 
Monarch Transfer & Storage Co., 
App., 23 S.W.2d 209 
Bound by position assumed below 
One is bound by the position vol¬ 
untarily assumed on trial, and where 
an issue is treated as being one of 
fact for a Jury to determine, one 
cannot afterward complain of such 


issue being submitted, even though 
it might have been put before the 
court as a matter of law. 

Mo—Marshall v. Brown, App., 230 S. 
W 347. 

Submission in almost szaot langnage 
of answer 

Tex—Kiel v. Mahan, CIv.App., 214 
S.W 2d 866, error refused no re¬ 
versible error 

57Ji Kan—Brown v. Beckerdite, 264 
P.2d 308, 174 Kan. 163. 

57.10 Tex —Benefit Ass'n of Ry. 
Employes v. Dover, Civ App., 167 
S.W 2d 1047. 

58. Mich—Phillips V. Farmers’ Mut 
Fire Ins Co of Kalamazoo County, 
176 NW. 144, 208 Mich. 84, 7 A L. 
R. 1606. 

Mo —Carson v. Evans, 173 S.W.2d 
30, 361 Mo 376. 

Smith v. Atlanta Life Ins. Co, 
App, 102 S W 2d 767. 

4 C J p 713 note 70. 

Conceded question wholly for court 
Where the court asked counsel 
whether there was any question of 
fact for the Jury, whereupon defend¬ 
ant’s counsel said that the questions 
were wholly for the court, defendant 
could not complain of decision by 
court even if a question of fact was 
Involved 

Mich —Kyselka v. Northern Assur. 
(^o of Michigan, 160 N W. 659, 194 
Mich 430. 

Failure to submit whole case 

Where the trial court submitted 
only certain issues to the Jury upon 
appellant’s motion, he cannot com¬ 
plain because the court failed to sub¬ 
mit the whole case to the Jury. 
Ky.—Yowell v. Bottom, 194 S.W. 768, 
176 Ky. 636. 

Number of issues 

On appeal plaintiff cannot contend 
that more than one issue as to de¬ 
fendant’s status should have been 
submitted after requesting charges 
presenting only one theory. 

Conn —O’Neil v. Larkln-Carey Co., 
137 A. 721, 106 Conn. 153. 

Stated only one Issue to submit 
Where, at the close of the trial, a 
party informs the court that there is 
only one issue of fact to submit to 
the Jury, he cannot on appeal assert 
that there were other questions of 
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fact which should have been submit¬ 
ted 

N.D.—Marshall Wells Co v. Regan, 
180 NW 64, 46 ND 126. 

Plaintiff’s omission to submit Issus 
necessary to his case was not cured 
by defendants’ omission of such 
question in an instruction submitted 
by them, where defendants had of¬ 
fered instructions containing such 
issue but instructions were refused 
by the court 

Mo—Hall V. Baldwin, App., 90 S.W. 
2d 146. 

59 . Iowa.—Marshalltown First Nat. 
Bank v. Crabtree, 52 N.W. 699, 86 
Iowa 731. 

80. Ala.—Sovereign Camp. W. O. W., 
V. Barton, 186 So. 126, 237 Ala. 120. 
Cal —^Winkler v. Southern Cal. Per- 
manente Medical Group, 297 P.2d 
728, 141 C.A.2d 738—^Williamson v. 
Pacific Greyhound Lines, 209 P.2d 
146, 93 C.A.2d 484. 

Ga—Daniel v. Mitchell, 176 S.E. 876, 
179 Ga 632. 

Hagan v. Hudson Ins. Co., 178 
SE. 477, 48 GaApp 668 
Iowa—Anderson v. Ft. Dodge, D. M. 
& S R Co.. 226 NW. 161, 208 Iowa 
369—Hansen v. Hough, 168 N.W. 
601, 177 Iowa 93. 

Mich—Sproat v. Hall, 166 N W. 361, 
189 Mich. 28. 

Mo—^Atterbury v. Temple Stephens 
Co., 181 SW2d 669, 363 Mo. 6— 
State ex rel. Baldwin v. Shain, 126 
S W.2d 41—Goodson v. Schwandt, 
300 SW. 795, 318 Mo. 666—Doerr 

V. National Fire Ins. Co. of Hart¬ 
ford, 285 S.W. 961, 816 Mo. 266, 
64 A.L.R. 1336. 

Varner v. Kroger Grocery & Bak¬ 
ing Co, App., 76 SW.2d 686. 

N.Y.—Toback v. Brooklyn Trust Co. 

287 N.YS. 88, 247 App.Div. 901. 

Or —Dorfman v. Portland Electric 
Power Co., 286 P. 991. 132 Or. 648 
Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Perry, Com.App., 6 S 

W. 2d 111. 

United Employers Casualty Co. 

V. Hudson, Civ.App., 162 S.W.2d 
461—Rogers v. Cook, Civ.App., 116 
S.W.2d 1148, error dismissed— 
Dunning v. Badger, Civ.App., 74 S. 

W. 2d 161—Texas Employers* Ins. 
Ass’n V. White, Civ.App., 68 S.W. 
2d 611—Halsey v. Humble Oil & 
Refining Co., Civ.App., 66 S.W.2d 
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ting issues after the court has prepared or given a 
charge submitting such issues does not invite error 
in submitting such issues, so as to prevent him from 
complaining of the refusal of a peremptory instruc¬ 
tion in his favor;®! ^nd a party is not chargeable 
with having induced error in submitting an issue 
presented by an instruction given at his request after 
he had asked for a peremptory instruction of a ver¬ 
dict in his favor, which was refused.®^ 

Interrogatories. A party cannot complain of the 
submission of an interrogatory to the jury where it 
was in conformance with his request.®^-® Where 
an improper interrogatory is submitted to the jury 
at the request of one party and over the objection 
of the opposing party, the party submitting it can¬ 
not complain of error in its submission and is bound 
by the answers thereto.®^ !® 

Limitation of issues by stipulation. Where the 
limitation of issues by the trial court was in strict 


accordance with the express stipulation of the par¬ 
ties, a party cannot complain that the court improp¬ 
erly limited the issues and failed to submit his aver¬ 
ments in new matter to the jury.®^-!® 

Roving commission. Where the plaintiff asks that 
the jury be given a roving commission, he is es¬ 
topped from complaining of the defense being sub¬ 
mitted in the same manner,®2-20 

§ 1507(9).-Failure or Refusal to 

Instruct 

One may not complain, on review, of a failure or re¬ 
fusal to instruct where the error. If any, was committed 
or invited by him, or where the position he seeks to take 
ie inconsistent with that adopted by him in the trial court. 

One may not complain, on review, of a failure or 
refusal of the trial court to instruct where the error 
arose from his own commission or invitation, or 
where his objection on review would be inconsistent 
with his position in the trial court.®® The appellate 


1082—standard Realty Co. v. Ba¬ 
con, Clv.App., 60 S.W.2d 844—Sei¬ 
fert v. Brown, Clv.App., 63 S.W.2d 
117—Brooke v. Zorn, Clv.App., 24 
S.W.2d 742— EngrllBh v. Ml lie, Civ. 
App., 299 S.W. 342—Dallas Hotel 
Co. V. Newbergr, Clv.App., 246 S. 
W. 764—Schaff v. Gooch, Clv.App., 
218 S.W. 783, dlemissed for want 
of jurisdiction. 

Utah.—M. H Walker Realty Co. v. 
American Surety Co. of New York, 
211 P. 998, 60 Utah 486. 

Zzprera rsflarratlou of exosptioiis 

Where defendants excepted to an 
order submitting special Issues to 
the Jury on the ground that the only 
question for the jury was whether 
an auditor’s findings were true and 
preserved exceptions pendente lite, 
on which error was assigned in their 
bill of exceptions, they are not es¬ 
topped from complaining of special 
issues because of participation in 
shaping them, where they expressly 
reserved their exceptions to that 
mode of trial. 

Ga.—McDonald v. Dabney, 132 S.E. 
547, 161 Ga. 711. 

2>e]iiuxrer to evlde&o# 

Where defendant’s requested per¬ 
emptory instruction, based on ab¬ 
sence of duty of a fellow servant, 
was clear, defendant was not pre¬ 
cluded from challenging suffloiency 
of evidence demurred to by joining 
in submission of issue. 

Mo.—Parker v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 297 S.W. 146. 

61> Tex.—Kampmann v. Mendoza, 
Clv.App., 141 S.W. 161. 

Waiver aot Shown bj subsequent re¬ 
quest 

Defendant employers did not waive 
objection to submission of a separate 


issue as to a defective gun used by 
an employee in a glass factory, by 
a subsequent request for instruction 
as to ordinary care. 

Tex.—Skelton & Wear v. Wolfe, Civ. 
App., 200 S W. 901. 

68 . Mo.—Milligan v. Prltts, 125 S. 

W. 1101, 226 Mo. 189, 194. 

4 C.J. p 713 note 73. 

62.5 Conn.—Chykirda v. Yanush, 41 
A.2d 449, 131 Conn. 666. 

62.10 Ohio.—Klever v. Reid Bros. 
Exp., 86 NE.2d 608, 161 Ohio St. 
467. 

68.15 Pa.—McCann v. Hedin, 106 A. 
2d 694, 377 Pa. 608. 

Oounsel taUng only general except 
tlon to bharge 

Pa—McCann v. Hedin, supra. 

68.20 Mo.—Carson v. Evans, 173 S. 
W.2d 30, 861 Mo. 376. 

63. Ala.—^P. W. Bromberg & Co. v. 

Norton, 93 So. 837, 208 Ala. 117. 
Ariz.—^Wilkinson v. Pheenix Ry. Co. 

of Arizona, 236 P. 704, 28 Ariz. 216. 
Ark.—St. Louis Southwestern Ry. Co. 
V. Murphy. 188 S.W. 1180, 126 Ark. 
607—Steen v. Sirrine, 176 S.W. 896, 
118 Ark. 601. 

Colo.—Campbell v. Creighton, 167 P. 
976, 63 Colo. 478. 

Ill.—See Chatelle v. Illinois Cent. R. 
Co., 210 IlLApp. 476—Cobine v. 
Cleveland, C., C. & St. L. Ry. Co., 
199 Ill.App. 106—^Planco v. Herbert 
L. Joseph & Co., 188 IlLApp. 665. 
Iowa.—Hobbs v. Illinois Cent. R. Co., 
165 N.W. 912, 182 Iowa 816. 

Kan.—Spaulding v. Colvin, 1 P.2d 
82, 133 Kan. 409. 

Ky.—Equitable Life Assur. Soc. of 
U. S. V. Morgan, 72 S.W.2d 46, 264 
Ky. 699. 

Mo.—Tinsley v. Massman Const. Co., 
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270 S.W.2d 836—Glbbany v. Walk¬ 
er, 121 S.W.2d 317, 233 Mo.App. 489. 

Azar V. St. Louis-San Francisco 
Ry. Co., App., 261 S.W. 463—Har¬ 
ris V. St. Louis & S. F. R. Co., App., 
200 S.W. Ill—Stephens v. City of 
El Dorado Springs, 171 S.W. 667, 
186 Mo App. 464. 

Ohio.— Corpus Juris Seouadnm oited 
la Sprung v. B. I. Dupont De Ne¬ 
mours & Co., App., 34 N.E.2d 41, 
48, appeal dismissed 23 N.E.2d 947, 
136 Ohio St. 94. 

S.C.—Youmans v. Charleston Sb W. 
C. Ry. Co, 178 S.E. 671, 176 S.C. 99 
—Southern Ry. Co. v. Day, 188 S. 
E. 870, 140 S.C. 388. 

Tenn—East Tennessee Natural Gas 
Co V. Peltz, App., 270 S.W.2d 691. 
Tex —Evans v. Hartman, Clv.App., 
286 SW. 826—First Nat Bank v. 
Hardtt, Civ App., 204 S.W. 712, 
error refused—St. Louis South¬ 
western Ry. Co. of Texas v. McCal¬ 
ister, Clv.App, 198 S.W. 1082. 
Utah.—Egelhoff v. Ogden City, 267 
P. 1011, 71 Utah 611. 

Wash.—Sears v. Lydon, 18 P.2d 476, 
169 Wash. 92. 

Admitted daBUges only quesUoa la. 
volved 

Where defendant, in an action for 
criminal conversation, admitted hav¬ 
ing had illicit relations with plain- 
tiif’s wife, and his counsel stated to 
the jury that the sole question was 
the amount of damages, defendant 
could not object to refusal to give 
an instruction not relating to the 
question of damages. 

N.D.—^Vollmer v, Stregge, 147 N.W. 
797, 27 N.D. 679. 

Failure to iastruot arialag fkom fdU- 
uze to submit 

Where the trial court’s failure to 
instruct was due to defendant's fail- 
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court may refuse to consider whether an instruction 
was improperly refused where the trial court was 
invited by the language of the complaining party’s 
counsel to ignore his exception to the trial court’s 
refusal to give instructions.®3.6 xhe reply by appel¬ 
lant’s counsel that the trial judge had covered the 
situation, when asked whether further instructions 
were desired, although not conclusive, has signifi¬ 
cance on review.® 

A party cannot successfully assert error in a re¬ 
fusal of a request to charge which is opposed to a 
charge already given at his instance,®4 or to the 
theory on which he tried the case,®® or where an in¬ 
struction on the same subject, which was given at 
his request was subsequently withdrawn by him.®® 


( Also, a party cannot complain, on appeal, of the 
court's refusal to direct a jury to disregard evidence 
which he himself has introduced®^ So, it has been 
held that, where instructions asked by one party 
were given by the court under an agreement be¬ 
tween the parties that they should be decisive, the 
ruling of the trial court in refusing additional in¬ 
structions asked by the other party will not be re¬ 
viewed.®* If a party asks alternatively for two in¬ 
consistent instructions and the court accepts one of 
them and refuses the other he cannot complain that 
the court erred in such refusal.®* The trial court 
is not bound to go beyond the request of the prayer 
offe»*ed and grant stronger law than is asked, al¬ 
though it might be able to do so if asked.®*-® 


ure to submit instructions, defendant 
cannot assign failure to instruct as 
error. 

Cal—Johnson v. Southern Pac. Co., 
288 P. 81, 106 C.A. 340. 

811e&t when asked about farther liu 
Btmotlons 

(1) Appellant who made no reply 
to the trial Judge's inauiry regarding 
whether further instructions were 
desired could not complain of inade¬ 
quacy of the charge 

Pa. — ^Nock V. Coca-Cola Bottling 
Works of Pittsburgh, 166 A. 637, 
102 Pa Super. 616. 

(2) Counsel remaining silent when 
the court requested suggestions of 
omissions at the conclusion of the 
charge cannot complain on appeal of 
the court’s refusal to give requested 
instructions 

Mass.—^Wharmby v. Richards, 178 N. 
E. 7, 277 Mass. 137. 

(3) Where counsel remains silent 
after the court has asked if any oth¬ 
er instructions are desired, failure to 
give instructions not requested is 
not error 

Ohio —^Hubbuch v. City of Spring- 
field, 26 NB2d 773, 63 Ohio App 
329, appeal dismissed 23 NE2d 
949, 186 Ohio St. 124. 

(4) Where, on being asked wheth¬ 

er counsel desired any further in¬ 
structions, plaintiffs’ counsel said he 
did not, and defendant’s counsel re¬ 
mained silent, parties waived failure 
to give further instructions. j 

Aria.—Rio Grande Oil Co. v. Pankey. 

73 P.2d 707, 60 Ariz. 629. 

270 deslra to add or oozrsot 

Court’s failure to call Jury’s atten¬ 
tion to probabilities of case arising 
from overwhelming superiority in 
number and disinterestedness of de¬ 
fendant’s witnesses was not error, 
where, at close of charge, court ask- 
«d defendant’s counsel whether he 
wished court to add anything or cor¬ 
rect anything, and court received a 
negative reply. 


Pa.—Flora v. Great Atlantic & Pa¬ 
cific Tea Co., 198 A. 663, 330 Pa. 
166. 

Waiver of other groonds 

Where plaintiff requested submis¬ 
sion of the case under the humani¬ 
tarian rule, he cannot complain of 
the court’s failure to give instruc¬ 
tions on other alleged grounds of 
negligence, such submission having 
waived other grounds. 

Mo—Schroeder v. Wells, 276 S.W. 60, 
310 Mo 642. 

Zmproper evidence 

Defendant could not complain of 
court’s failure to instruct Jury to 
disregard certain improper evidence, 
where defendant’s counsel had told 
court that no such Instruction was 
desired. 

Cal —D’Avanzo v. Manno, 60 P.2d 
624, 16 C.A 2d 346. 

Zmpated negligence 
Cal—Thomas v. Irvin, 216 P.2d 476, 
96 C.A.2d 816. 

Measure of damages 

Or.—Fisher v. Ochoco Lumber Co., 
173 P 2d 298, 179 Or. 624. 

63.6 Wash —Shields v. Paarmann, 
249 P.2d 377, 41 Wash 2d 423. 

63.10 Pa.—Curley v. Edwin A. 

Smith & Sons, 81 A.2d 113, 346 Pa. 
489. 

64. Ala.—Corona Coal & Iron Co. v. 

Forrler. 65 So. 780, 187 Ala. 630. 

Ill —Flckerle v. Herman Seekamp, 
Inc , 274 Ill.App. 310. 

Iowa.—Powers v. Iowa Glue Co., 168 
N.W. 326, 183 Iowa 1082. 

Kan—Gardenhire v. Sinclair-Pralrie 
Oil Co., 44 P.2d 280, 141 Kan. 866 
4 C.J. p 714 note 74. 

Place of accident 

Defendants, requesting an instruc¬ 
tion referring to the place of acci¬ 
dent as an alley, cannot complain of 
refusal of a contradictory instruc- j 
tion. 

Wash.—McAbee v. French, 374 P. 
713,^ 150 Wash. 646. 

941 


Omitting Issue taken out of case by 
complainant 

In an action for injuries at a cross¬ 
ing, the road could not complain of 
refusal to charge on the question of 
plaintiff’s contributory negligence, 
which, by the railroad’s instructions, 
was taken out of the case. 

Ark.—St. Louis Southwestern Ry. Co. 
V. Murphy, 188 S.W. 1180, 126 Ark. 
607. 

66. Mo.—Mary C. Marshall Realty 
Co. V. Zerman, App., 296 S.W. 1067. 
4 C.J. p 714 note 76. 

Pailnxs to instn&ot on all lesnes 
Appellant could not assign as er¬ 
ror failure to instruct on all issues 
after the court adopted appellant’s 
theory of the case and gave instruc¬ 
tions requested by him. 

Kan—Spaulding v. Colvin, 1 P.2d 82, 
133 Kan. 409. 

66. Ill.—Reilly Tar Sk Chemical Cor¬ 
poration V. Lewis, 92 N.B.2d 807, 
341 Ill.App. 69. 

Mo—Ragsdale v. Young, App., 216 
S.W.2d 614. 

Tex.—San Antonio & A P. Ry. Co. v. 
Moerbe, Clv.App., 189 S.W. 128, 
error refused. 

4 C.J. p 714 note 76. 

Party voluntarily withdrawing in¬ 
structions, fully covering a refused 
instruction, cannot complain of such 
refusal. 

Mo.—Vining v. Mo-La Oil Co., 278 
S.W. 747, 312 Mo. 30. 

67. Cal.—Conlln v. Osborn, 120 P 
766, 161 C. 669. 

4 C.J. p 714 note 77. 

68. Iowa—Parsons v. Hedges, 16 
Iowa 119. 

69. Mo—Cotton v. Ship-By-Truck 
Co.. 85 SW.2d 80, 337 Mo. 270. 

N.J.—Kosher Dairy Co. v. New York, 
S. & W. R. Co., 91 A. 1037, 86 N.J. 
Law 161. 

4 C.J. p 714 note 80. 

69.5 Md.—O’Neill & Co. v. Crum- 
mitt, 190 A. 763, 172 Md. 63—Bel- 
videre Bldg. Co. v. Bryan, 64 A. 44, 
103 Md. 614, 
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Howeveri defendant does not waive his right to 
have reviewed the action of the trial court in re¬ 
fusing a peremptory instruction because it was of¬ 
fered for the first time at the close of all the evi¬ 
dence, or because, after its refusal, defendant re¬ 
quested the court to instruct the jury generally as 
to the law of the case.*^® 

§ 1508. -Mode and Conduct of Trial 

a. In general 

b. Arguments or remarks of counsel 


a. In General 

One may not complain, on review, of alleged errors as 
to the mode and conduct cf trial where he committed or 
Invited the errors; nor may he take a position in the 
appellate court contrary to the one he took In the lower 
court. 

The general rules, as set forth supra §§ 1501, 1503, 
that one may not complain on review of error com¬ 
mitted or invited by himself, or take above a position 
inconsistent with that assumed below, apply in re¬ 
spect of alleged errors as to the mode and conduct 
of trial.71 


70. Ill.—Chicago Union Tract. Co. v. 
O’Donnell, 71 N.E. 1015, 211 Ill 
349. 

Waiver, estoppel, or Invited error not 
shown 

(1) In a purchaser's action for 
misrepresentations, refusal to in¬ 
struct the Jury not to consider 
whether land of similar character 
could have been purchased at a lower 
price in other localities was held er¬ 
ror. although evidence as to such 
other lands was brought out on 
cross-examination. 

Cal.—Palladine v. Imperial Valley 
Farm Lands Ass'n, 225 P. 291, 65 
C.A. 727. 

(2) Obtaining an instruction on 
punitive damages did not prevent de¬ 
fendant from taking advantage of 
the court’s error in refusing an in¬ 
struction excluding such damages. 
Miss —Louisville & N. R. Co. v. 

Blair, 123 So. 859, 154 Miss. 680. 

(3) Where appellant's counsel, at 
the court’s request, wrote a portion 
of the charge given, and subsequent¬ 
ly requested the court to give a spe¬ 
cial charge supplying an erroneous 
omission, which was refused, it was 
held that appellant did not invite the 
court to commit the error. 

Tex.—Thornhill v. Kansas City, M. & 

O. Ry. Co of Texas, Clv.App., 223 
S.W. 490, error refused. 

71. Ala.—Birmingham Elec. Co. v. 
Perkins, 31 So 2d 640, 249 Ala. 426 

Ariz—.Kauffroath v. Wilbur, 186 P. 
2d 622, 66 Ariz. 152—^Wilkinson v. 
Pheenix Ry. Co. of Arizona, 236 P. 
704, 28 Ariz. 216. 

Ark.—Scott V. McCraw, Perkins & 
Webber Co., 177 S W. 901, 119 Ark. 
133. 

Cal.—Cooney v. Pirrelli, 266 P. 278, 
204 C. 4. 

Ching V. Dy Poon, App., 299 P. 
2d 668—Gordon v. McOaslin, 148 

P. 2d 359, 61 C.A.2d 640—Ames v. 

Employers Casualty Co, 60 P.2d 
347. 16 C.A.2d 266—Murphy v. 

Zwleg, 279 P. 1062, 100 C.A. 266— 
Sternes v. Sutter Butte Canal Co., 
278 P. 921, 99 C.A. 466. 

Ill.—Johnson v. Pendergast, 189 N. 
B. 407, 308 Ill. 266. 


Ind.—Flamion v. Dawes, 169 N.E. 
60, 91 Ind.App. 394 

Iowa—Engle v. Nelson, 263 N.W. 
606, 220 Iowa 771 

Mich.—Nott V. Gundick, 184 N.W. 
864. 216 Mich. 217. 

Minn.—Paul os v. Koelsch, 263 N.W. 
913, 195 Minn. 603. 

Miss—Birchett v. Hundermark, 110 
So. 237. 145 Miss. 683. 

Mo.—^Mickel v. Thompson, 156 S.W. 
2d 721, 348 Mo. 991—Lepchenski v. 
Mobile & O. R Co., 69 S.W.2d 610, 
832 Mo. 194—Seested v. Post 
Printing & Publishing Co., 31 S W 
2d 1045, 326 Mo. 669. 

McWhorter v Dahl Chevrolet 
Co.. 88 SW2d 240, 229 Mo.App. 
1090—Huselton v. Commerce Trust 
Co., 64 S,W.2d 767, 228 Mo App 
160—Godfrey v Kansas City Light 
& Power Co., 247 S.W. 461, 213 
Mo.App. 139, certiorari quashed 
State ex rel. Kansa.s (Mty Light & 
Power Co. v. Tremble, 262 S.W. 
367—Krallman v Potashnick, 177 
SW 697, 191 Mo App 516 

Mont.—Brennan v. Mayo, 60 P.2d 245, 
100 Mont. 439. 

NH.—Daniels v. Barker, 200 A. 410, 
89 N H. 416—Damhoiae v Good¬ 
man, 169 A 6, 86 NH. 360. 

N.Y.—Fried v New York, N H. & H 
R. Co , 170 N.Y S, 697, 183 App Div 
115, dismis.sa] of appeal denied 127 
N.E. 913, 228 NY, 611. 

Ohio.—Greenwood v. Shipka, App, 
127 N.E 2d 224, appeal dismissed 
112 N.E 2d 336, 169 Ohio St. 395 

Okl.—Beatrice Creamery Co v. Gold¬ 
man, 62 P.2d 1033, 176 Okl 300 

Or—Kitchel v. Gallagher, 270 P 488, 
126 Or. 373—Bennett v. City of 
Portland, 265 P. 433, 124 Or 691. 

S.C.—Bryan v. Bryan, 61 S E 2d 177, 
217 S.C. 665—^Whetstone v. Dreher, 
136 SE 209, 138 S.C 169. 

S.D.—Behseleck v. Andrus, 244 NW. 
268, 60 S.D. 204, 88 A.L R. 696— 
Purcell v. International Harvester 
Co. of America, 169 N.W. 47, 37 S 
D. 617. 

Tex.—Reliance Ins. Co. v. Smith, 
Com.App., 66 S.W.2d 676. 

Kissman v. Downey, Clv.App., 
S21 S.W.2d 786—Traders & General 
Ins Co. V. Parker, Civ App., 91 S. 
W.2d 603, error dismissed—Strib- 
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Hng V. Strlbllngr, Clv.App., 86 S. 
W.2d 315, error dismissed, fol¬ 
lowed in 86 S.W.2d 322—Sprague v. 
Hubert, Clv.App., 77 S W 2d 738— 
Kuntz V. Spence, Clv.App, 48 S W. 
2d 413, reversed on other grounds 
Com App , 67 S.W.2d 264—Lincoln 
V. Stone, Clv.App., 42 S.W.2d 128, 
reversed on other grounds Com. 
App., 69 S.W.2d 100—Eptlng v. 
Nees, Civ App., 26 S W.2d 717. 
Wash—Collins v. Larson, 38 P.2d 
1067—Regenvettor v. Ball, 229 P. 
821, 131 Wash. 166—Eckhart v. Pe¬ 
terson, 162 P. 561, 94 Wash. 379. 
Cannot complain of own Indiscretions 
on witness stand 

A party is not entitled to protec¬ 
tion against results of his own in¬ 
discretions on the witness stand, un¬ 
less they are of such character as to 
render the trial unfair. 

N H.—Damboise v. Goodman, 169 A. 

6, 86 N.H. 360 
Exolnslon of party 

Where plaintiff's attorney secured 
exclusion of defendant from trial 
while a witness was testifying, plaln- 
tiif cannot cast the burden of mis¬ 
take on his adversary who did not 
first call defendant 
N.J—Smlllie v. Lerner, 169 A. 808, 
10 N.JMisc. 484. 

Inviting adversary to commit error 
with view to reversal 

Where defendant’s counsel foresaw 
that a statement by plaintiffs’ coun¬ 
sel during argument to the Jury as to 
legal effect of answers to special is¬ 
sues was coming, and invited plain¬ 
tiffs’ counsel to proceed, and took his 
exceptions afterward, contending 
that the harm had been done and 
could not be eliminated by the court’s 
instructions, defendant could not 
claim on appeal that such state¬ 
ment constituted ground for re¬ 
versal. 

Tex.—Southwestern Telegraph & 
Telephone Co. v. French, Clv.App., 
246 S.W. 997. 

Beprlmaad ladiioed hy own mlioon. 
dnot 

(1) Counsel who in argument re¬ 
ferred to evidence theretofore ex¬ 
cluded cannot complain that admoni¬ 
tion or reprimand by the court in 
the Jury’s presence was prejudicial. 
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Where a party voluntarily adopts a certain form 
of procedure or agrees to the manner in which his 
rights shall be submitted for determination in the 
trial court, he will not be permitted to complain, on 
appeal or error, that proceedings had in conformity 
thereto were erroneous.'^^ Thus, where the action 
was treated as one in equity, appellant cannot con¬ 
tend that it was one which should have been tried 
at lawJ3 Conversely, where parties demand, and 
over the objection of the others obtain, a jury trial, 
they cannot, after verdict rendered against them, 
complain that the cause, being of equitable cogni¬ 
zance, should not have been submitted to a jury.74 
Also, the consolidation of actions cannot be com¬ 
plained by one who had invited or requested it and 
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appellant may not complain that at his insistence the 
trial court compelled respondent to segregate his 
suit into separate causes of action.^®-® Similarly, one 
on whose motion a cause has been referred cannot 
thereafter take advantage of error in so referring 
the cause, since he had invited it,*^® nor can appel¬ 
lant assign as error any irregularity in the mode of 
trial which was the direct result of his own negli¬ 
gence.'^’^ 

A party will not be heard, in the appellate court, 
to attack the validity or propriety of proceedings in¬ 
cidental to the conduct of the trial below, where the 
proceedings complained of were had at his in¬ 
stance,*^® or were invited or induced by his own 
conduct.'^® It seems, however, that an error in such 


Ky.—Allender Co. v. Browning’s 
Adm’x, 46 S W.2d 116, 242 Ky. 273 
(2) Where reprimand by court was 
prompted by contestant, contestant 
could not urge, on appeal from judg¬ 
ment for proponent In will contest, 
that reprimand was so highly prej¬ 
udicial as to influence Jury. 

Ala—Hughes v. Merchants Nat. 
Bank of Mobile, 53 So.2d 386, 266 
Ala. 88. 

Fresenoe of Inoompetent on. stretcher 

Ill—Slaboszewski v. Johnson, 136 N 
E 2d 660, 11 Ill App 2d 241. 

Juror questioning witness 
Okl. —Richardson v. Butler, 240 P 2d 
1068, 206 Okl. 79. 

72. Ark.—Burns v. Vaughn, 224 S 
W.2d 365, 216 Ark 128, 12 A L R 
2d 433—Scott V. McCraw, Perkins 
& Webber Co., 177 S.W. 901, 119 
Ark 133. 

Idaho — Corpus Juris quoted in Dries- 
bach V Lynch, 269 P 2d 1039, 1042. 
74 Idaho 226— Corpus Juris 

Secundum cited in Radormacher v 
Daniels, 133 P.2d 713, 716, 64 

Idaho 376. 

Ill.—Tree v. St. Luke’s Hospital, 106 
NE2d 834, 347 Ill.App. 368. 

Ind.—Pokraka v. Lummus Co., 104 N 
E 2d 669, 230 Ind 523— Corpus 

Juris quoted in State ex rel. Cline 
V. Schricker, 88 N.E 2d 746, 747, 228 
Ind. 41, rehearing denied 89 NE 
2d 647, 228 Ind 41—State v. Kim- 
mell, 10 N.E.2d 911, 212 Ind 639 
Ky.—Mitchell v Randall, 179 S W.2d j 
868, 297 Ky. 302. i 

Mich—Majeski v County SuperIn-j 
tendent of Schools, 64 N W 2d 706. 
340 Mich. 61. 

Mo.—Platt V. Heim & Overly Realty 
Co., 117 S.W.2d 327, 342 Mo. 772. 

Corpus Juris quoted in Lank¬ 
ford V. Arnold, App., 33 S.W.2d 
995, 998. 

N.J.—State V. Jones, 72 A. 2d 872, 4 
N.J. 874. 

Pa.—Barrows v. Allum, 66 A.2d 66, 
861 Pa. 624. 

4 aJ. P 714 note 82. 


I Separation of legal and equitable is¬ 
sues 

A party cannot complain that the 
presiding judge separated equitable 
and legal issues and restricted evi¬ 
dence before the jury, where the 
judge did so upon his suggestion and 
with his consent. 

S.C.—Gilliam v. Black, 98 S.E. 197, 
112 S C. 64. 

Transference to law side 

Where, in a suit for partnership 
dissolution and accounting, plaintiff, 
who was a minor at the inception of 
the suit, filed a supplemental bill ask¬ 
ing a decree for money paid under a 
voidable contract, and the case was 
transferred to the law side of the 
court on suggestion of counsel for 
plaintiff, plaintiff could not for the 
first time on appeal object that the 
case was erroneously transferred 
Mich.—Banka v. Marschner, 190 N.W. 
647, 221 Mich. 147. 

Unorthodox method of procedure 

Ind —McKay v (^arstens, 108 N.E 2d 
249, 231 Ind 252. 

Beteutiou of Jury ia advisory ca¬ 
pacity 

Cal —Edgar v Bank of America Nat 
Trust & Savings Ass’n, 123 P.2d 
886, 60 C.A.2d 827. 

Beservatiou of issue of damages 

Idaho —Driesbach v. Lynch, 269 P. 
2d 1039, 74 Idaho 226 

73. Ark —Deidrich v. Simmons, 87 
SW 649, 76 Ark. 400. 

Neb.—Garbank v. Newman, 51 N.W. 

2d 315. 155 Neb. 188. 

4 C.J. p 714 note 83 

74. Ind—Thorne v. Cosand, 67 N.E 
257, 160 Ind 566. 

Pa.—Huntzinger v Wileman, 45 A 
2d 7, 363 Pa. 274 
4 C.J. p 714 note 84. 

76. Ark.—Mueller v. Breckenridge, 
181 S.W 146, 121 Ark 633. 

S.D—Wilhelm v. Johnson, 33 N.W. 
2d 663, 72 S.D. 316. 
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Tex.—Tips V. Barneburg, Civ App., 
11 S.W.2d 187. 

1 C.J. p 1138 note 62—4 C.J. p 714 
note 85. 

Contempt and suspension of license 
Ill.—Bowles v. Alexenburg, 66 N.E. 
2d 888, 829 Ill App. 8, affirmed 71 
N.E.2d 58, 396 111. 57. 

Personal injury and wrongful death 
actions 

Ohio.—Loprestl v. Community Trac¬ 
tion Co., 117 N.E 2d 2, 160 Ohio St. 
480. 

76.6 Idaho.—Henderson v. Allis- 
Chalmers Mfg. Co., 149 P.2d 133, 66 
Idaho 670. 

Tex.—Industrial Finance Service Co 
V. Riley, Civ App., 296 S.W.2d 498, 
error granted. 

76. Fla.—Marx v. Withers, 160 So. 
662, 119 Fla. 692 

Ga—Edwards v National Finance 
Co, 169 S E. 256. 172 Ga 884 
N.J.—Olshan v. Chrystal, 138 A 884, 
101 NJEq 799, 64 A L R 1227. 

4 C.J. p 714 note 86 
Impropriety In enlarged order 
Defendant in a partition proceed¬ 
ing was estopped to assert impro¬ 
priety in an order of reference, hav¬ 
ing petitioned that it be enlarged to 
cover her claims, and having sub¬ 
mitted her claims and testimony un¬ 
der such enlarged order 
Mich.—Nott V. Gundick, 184 N.W. 
864, 216 Mich. 217. 

77. La.—Thompson v. Bertucci, 8 
La.App 664. 

Tenn.—Jacobs v. Melton, 9 Tenn. 
App. 196. 

4 C.J. p 714 note 87. 

78. La.—Givens v. Joseph, 124 So. 
776, 13 La.App. 175. 

4 C.J. p 714 note 88. 

79. Cal.—Johnson v De Waard, 298 
P. 92. 113 C.A. 417. 

Mo.—Pierce’s Loan Co. v. Nether¬ 
lands Fire & Life Ins. Co. of 
Hague, Holland. App, 200 S W. 120. 
Pa.—Brown v. Quaker City Cab Co., 
117 A. 681, 274 Pa. 289. 
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a proceeding which goes to the foundation of the 
judgment may be presented and urged for the first 
time in the appellate court by the party who is re¬ 
sponsible therefor.®® 

Concessions of parties. An appellate court is not 
bound to accept the concessions of the parties as 
establishing the law applicable to a case.®®-® 

Continuance. One may not complain of a con¬ 
tinuance which was granted at his request ;®®*i® nor 
can he be heard to question the regularity and va¬ 
lidity of a continuance on appeal.®®-^® 

Where the date of trial was set by agreement of 
counsel, a party cannot complain on appeal that the 
trial court erred in forcing him to trial.®®-®® 

Absence of juror. Plaintiff cannot complain on 
appeal of the refusal to proceed with the trial of 
the case in the absence of one of the jurors, where 
defendant refused to agree to the trial without the 
presence of all the jurors, and plaintiff then moved 


to adjourn the case until all the jurors were pres¬ 
ent.®®-®® 

Inability of jury to reach verdict. A party will 
not be allowed to profit because of error in failing 
to discharge the jury because of their inability to 
reach a verdict where this was caused by his own 
conduct in requesting the court to permit the jury 
to continue their deliberations.®®-®® 

Motion for discovery. Where defendants had 
agreed that plaintiffs motion for discovery would be 
submitted to the trial court for determination on 
the pleadings, defendant cannot object to such pro¬ 
cedure on appeal.®®-®® 

Reference to insurance. A party cannot claim er¬ 
ror because of a reference to insurance where he 
himself committed or invited the error,®®-^® as where 
reference is made on direct examination,®®-^® or 
cross-examination,®®-®® of witnesses. Where both 
defendants were represented by the same attorney, 
they cannot claim error because of a reference to 


Tex.—^Hart v. Qreis, Clv.App., 165 S. 
W.2d 997, error refused—^Davidson 
V. Swanson, Civ.App., 43 B.W.2d 
172. 

4 C.J. P 714 note 89, 

Bealal of rlglit to opon and close in¬ 
vited liy oltjeotaat 
Parties at whose request an er¬ 
roneous Instruction, that the burden 
of proof was on the other party, was 
given, may not complain of denial to 
them of the right to open and close. 
Miss.—Birchett v. Hundermark, 110 
So. 237. 146 Miss. 683. 

Taking declaration to Jury room 
Where defendant asked and the 
court gave two Instructions by which 
the jury were to determine the is- 
Bues from plaintifTs declaration, de¬ 
fendant could not complain that the 
jury were allowed to take the decla¬ 
ration to the jury room. 

Ill.—Johnson v. Pendergast, 189 N. 
E. 407, 308 111. 255. 

Estopped to deny waiver of jury 

(1) Parties, whose attorney, ques¬ 
tioned as to a desire for a jury, re¬ 
plied that the clients were not In 
court, were estopped to deny waiver 
of jury trial. 

Tex.—^Howe V. Central State Bank of 
Coleman, Civ.App., 297 S.W. 692. 

(2) Defendants, having in open 
court waived a jury, cannot complain 
on appeal from judgment that they 
were deprived of a trial by jury. 

Okl.—Baldwin & Baker v. Saunders- 

aibson Co., 298 P. 600, 148 Okl. 290. 

Mluro to order mistrial 

Appellant cannot complain of the 
trial judge’s failure to order a mis¬ 


trial where counsel in reply to a re¬ 
quest stated that it was in the 
court’s discretion. 

S.C.—^Whetstone v. Dreher, 136 S.E 
209, 138 S.C. 169. 

Seadlag pleadings to Jury 
Defendant could not complain of 
alleged error in sending pleadings to 
Jury, where it was done by agree¬ 
ment of defendant’s counsel on the 
trial. 

Ill.—Ignjatovic V. Ignjatovic, 134 N. 
E.2d 629, 10 IlLApp 2d 337. 

80. Va.—^Wilkinson v. Bennett, 3 
Munf. 814, 17 Va. 314. 

80.6 Cal.—Desny v. Wilder, 299 P. 
2d 267, 46 C.2d 715—Bradley v. 
Clarke, 65 P. 395, 133 C. 196. 

80.10 Cal.—McDonald v. Superior 
Court in and for Sierra County, 64 
P.2d 738. 18 C.A.2d 662. 

Delay due to party’s laaotlon 

Where the case was continued from 
time to time without objection, and 
when it was Anally assigned for trial 
defendant appellant asked for con¬ 
tinuance, appellant cannot complain 
of the delay in securing trial, largely 
due to his own Inaction. 

Ky.—HartsAeld v. Pace, 224 S.W. 
647, 189 Ky. 93. 

80.16 Ohio,—Talbot v. Resler, App., 
113 N.E.2d 21. 

80.20 Tex.—Roberts v. Jolly, Civ. 

App., 282 S.W.2d 486. 

Trial within five days after suit filed 
Tex.—Roberts v. Jolly, supra. 

80.26 S.D.—Elfert v. Witt. 88 N.W. 

2d 445. 73 S.D. 4. 

■iok jnror 

S.D.—Elfert v. Witt, supra. 
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80.30 lU.—Miller v. Scandrett, 63 N. 
E2d 252, 326 IlLApp. 631. 

80.35 NH.—Rosenblum v. Judson 
Engineering Corp., 109 A 2d 568, 
99 N.H 2C7. 

80.40 Cal—Mullanix v. Busich, 155 
P.2d 130, 67 CA.2d 675—Brown v. 
McCuan, 132 P 2d 838, 56 C A 2d 35 

Ill.—Allen v. Byer.q, 117 N.E 2d 799, 
1 IlLApp 2d 422—Kelley v. Call, 67 
NE2d 601, 324 Ill App. 143 

Iowa.—Connelly v. Nolte, 21 NW.2d 
311, 237 Iowa 114. 

Ky.—Patton v. Lake, 294 S.W 2d 
917—Fannin v. Lewis, 243 S.W.2d 
60. 

Neb.—Stephenson v. De Luxe Parts 
Co, 277 NW. 44, 133 Neb. 749. 

Pa.—Harriett v. Balias, Com PL, 85 
.Wash.Co. 294. 

Tex.—City of Galveston v. Hill, 246 
S.W.2d 860, 161 Tex. 139 

Traders & General Ins. Co. v. 
Parker, Civ.App., 91 S.W.2d 603, 
error dismissed 

Wis.—Peterson v General Cas Co. of 
Wis., 48 N.W.2d 459, 259 Wis. 870. 

Xefsrsnoe oaussd by refusal to 
stipulate 

Cal.—^Nungaray v. Pleasant Val. 
Lima Bean Growers & Warehouse 
Ass’n, App., 300 P.2d 285. 

Disonssion in jury room 

Iowa.—Tharp v. Rees, 277 N.W. 768, 
224 Iowa 962. 

80^ Ind.—Young v. Mader, 14 N.E. 
2d 829, 105 IndA.pp. 632. 

80.60 Kan.—Colin v. De Coursey 
Cream Co., 178 P.ld 690, 162 Kan. 
688 . 

Okl.—Beatrice Creamery Co. v. Gold¬ 
man, 62 P.2d 1083, 176 Okl. 800. 
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insurance made by an officer of one of the defend¬ 
ants, a corporation, such reference being made while 
the officer was talking with a juror prior to the 
submission of the case for verdict.*®-®® 

b. Arguments or Remarks of Counsel 

A party may not, on review, assign errors In connec¬ 
tion with arguments or remarks of counsel where he is 
responsible for such errors or where such assignment 
would involve a change of position on his part. 

A party is not entitled to assign as error improp¬ 
er arguments or remarks made at the trial by ad¬ 
verse counsel, where they were called forth by equal¬ 
ly improper arguments or remarks made by his own 
counsel nor may appellant assign other improper 
conduct of counsel for the opposite party, where 
appellant's counsel was also guilty of misconduct.*^ 
A party is not entitled to assign as error the improp¬ 
er arguments or remarks o-f the adverse counsel at 
the trial where the trial court had previously in¬ 
structed the jury to the same effect without any 
objection.**-® Where plaintiff requests an instruc¬ 
tion directing the jury to disregard an allegedly er¬ 
roneous argument to the jury, and defendant appar¬ 
ently resists such request, he loses the right to com¬ 
plain of such argument on appeal.** i® 
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Defendant cannot complain of certain language in 
the argument of plaintiff’s counsel where the lan¬ 
guage was put in evidence, and subsequently re¬ 
ferred to, by defendant.**-^® Where the trial court 
admonished the jury concerning the propriety of 
oral argument of defendant’s counsel after objection 
by the adverse party, and defendant’s counsel ac¬ 
quiesced in the court’s ruling, no error could be 
predicated thereon on appeal.**-*® Plaintiff cannot 
complain, on appeal, of statements of opposing coun¬ 
sel made before the jury in lieu of evidence, where 
he refused to have a mistrial declared and the mat¬ 
ter was dropped.**-*® Where plaintiff's counsel 
moved for the withdrawal of a juror because of in¬ 
flammatory remarks made in the opening statement 
by defendant’s counsel, but requested the court to 
reserve its ruling, which was done, plaintiff cannot 
complain on appeal.**-*® 

Where improper statements or remarks by the trial 
judge were invited by the improper argument or 
conduct of appellant’s counsel, they will not be con¬ 
sidered on appeal;**-*® and this is particularly so 
where appellant did not object, or otherwise request 
the trial court to take any action to purge the effect 
of the asserted error.**-^® 


80.55 Ariz,—Northern Arlz. Supply 
Co. V. Stinson, 238 P.2d 937. 73 
Arlz. 109. 

81. Cal.—Dahms v. General Elevator 
Co., 7 P.2d 1013, 214 C. 733. 

Brown v. McCuan, 132 P.2d 838, 
56 C.A.2d 86—Sim v. Weeks, 46 P. 
2d 360, 7 C.A.2d 28—Zarafonltis v. 
Yellow Cab Co. of Alameda Coun¬ 
ty, 16 P.2d 141, 127 C.A. 607— 
McKinney v. Red Top Cab Co., 299 
P. 113, 113 C.A. 637. 

Ill.—Hunter v. Egrolf Motor Co., 268 
Ill.App. 1. 

Iowa.—Connelly v. Nolte, 21 N.W.2d 
311, 237 Iowa 114. 

Ky —Fannin v. Lewis, 243 S.W.2d 60. 

Mich.—Cawood v. Earl Paigre & Co., 
214 N.W. 402. 239 Mich. 485. 

Mo.—Bobos V. Krey Packing Co., 19 
S.W.2d 630, 828 Mo. 224. 

N.D.—Leidgen v. Jones, 179 N.W. 714, 
46 N.D. 410. 

S.C.—Housand v. Armour & Co., 176 
S.E. 616, 173 S.C. 268. 

Tex.—Southwest Stone Co. v. Sy¬ 
mons, Clv.App., 287 S.W.2d 380, er¬ 
ror refused no reversible error— 
Texas Cities Gas Co. v. Gomez, Civ. 
App., 160 S.W.2d 74, error refused 
—Holder V. Martin, Civ.App., 131 S. 
W.2d 166—^Union Deposit Co. v. 
Moseley. Clv.App., 76 S.W.2d 190. 

4 C.J. p 715 note 92. 

Interest of big eorporatioas 

Tex.—Snodgrass v. Robertson, Civ. 
App., 167 S.W.8d 684, error re¬ 
fused. 


Baoe prejudloe of Jurors 

N.Y.—Wood V. New York State 
Electric & Gas Corp, 12 N.Y.S 2d 
947, 267 AppDlv. 172, affirmed 24 
N.E 2d 480. 281 N.Y. 797. 

Ftnaacial interests of Jurors 
N.Y —Wood V. New York State Elec¬ 
tric & Gas Corp., supra. 

Error not invited 

(1) Where good faith and honesty 
of plaintiff was raised by evidence, 
improper argument of plaintiff's 
counsel, claimed to have been made 
to meet remarks of defendant’s coun¬ 
sel relative to honesty of the parties, 
was not Invited error. 

Ark.—St. Louis, I. M. & S. R. Co. v. 
Hairston, 188 S.W. 838, 125 Ark. 
314. 

(2) Argument of defendant's coun¬ 
sel, in discussing special issue on un¬ 
avoidable accident, that if Jury found 
it was an unavoidable accident and 
had answered that question no, they 
had automatically answered practi¬ 
cally every other question, was not 
improper, and did not remove harm¬ 
ful effect of Improper argument of 
plaintiff's counsel Informing jury as 
to legal effect of their answer to un¬ 
avoidable accident issue. 

Tex.—Airline Motor Coaches v. Cur¬ 
ry, Clv.App., 191 S.W.2d 98, re- 
I fused for want of merit. 

88. Ill.—Maxwell v. Durkin, 67 N.E. 
433, 185 Ill. 646. 

Mich.—Culver v. South Haven, etc, 
R. Co., 101 N.W. 663, 188 Mich. 443. 
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88.5 Tex—Brown v. Stoker, Civ. 
App, 102 S W 2d 248, error dis¬ 
missed 

82.10 Tex.—Airline Motor Coaches 

V. Caver, Clv.App, 222 S W.2d 286, 
reversed on other grounds 226 S. 

W. 2d 830, 148 Tex. 621. 

82.15 Tex.—Texas & N. O R Co. v. 
Skeen, Clv.App., 149 S.W.2d 1060, 
error dismissed, Judgment correct 

82.80 Neb.—Thoren v. Myers, 37 N. 
W.2d 726, 161 Neb. 463. 

88.85 Mich-Baldwin v. Nall, 84 N. 
W.2d 539, 323 Mich. 26. 

88.30 111.—Globe Paper Box Co. v. 
United Pressed Products Co., 26 
NE.2d 842, 303 Ill.App 650. 

82.35 Ind.—Fabian v. Goldstone, 103 
N.E.2d 920, 123 Ind.App. 49. 

Mo.—Brawley v. Esterly, 267 S.W.2d 
665—Goyette v. St. Louis-San 
Francisco Ry. Co., 37 S.W.2d 662. 
N.Y.—Posner v. Empire Trust Co., 92 
N.Y.S 2d 199, 276 App.Div. 1060, 
appeal and reargument denied 98 
N.Y.S.2d 923. 276 App.Div. 869. 
Wis.—Oshogay v. Schultze, 43 N.W. 

2d 485, 257 Wis. 323. 

Disreffard of ruUngz mado by court 
Tex.—Texas Motor Coaches v. Palm¬ 
er, Civ.App., 97 S.W.2d 263, re¬ 
versed on other grounds 121 S.W. 
2d 328, 132 Tex. 77. 

88.40 Mo—Brawley v. Esterly, 267 
S.W.2d 666. 


6 C.J.S.—60 
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§ 1509 APPEAL & ERROR 


§ 1509. - Verdict or Findings 

At to the verdict or to findings of fact or law, one la 
precluded from complaining, on review, of errors com¬ 
mitted or invited by himself, and he cannot raise ob¬ 
jections Inconsistent with his position in the trial court. 

The general rules stated supra §§ 1501, 1503 ap¬ 


ply to preclude a plaintiff in error or appellant from 
complaining of errors committed or invited by him¬ 
self, and from raising objections inconsistent with 
his position in the trial court, in respect of the ver¬ 
dict,83 interrogatories,84 or findings of fact or law.85 


83. Ark.—^Home Co. T. Lammera, 264 
S.W.2d 66, 221 Ark. 311. 

Cal.—Brown v. Regran, 76 P.2d 1063, 
10 C.2d 619. 

Browand v. Scott Lumber Co., 
269 P.2d 891, 125 C.A.2d 68—Fuchs 
V. Southern Pac. Co., 42 P.2d 704, 6 
CA.2d 409. 

Ill—Elzerman v. 1936 B. 71st St. 
Bid?. Corporation, 30 N.B.2d 794, 
307 lll.App. 546. 

Iowa—Berry v. Hardin, 169 N.W 
669, 178 Iowa 166. 

Mo.—Minneapolis-Moline Power Im¬ 
plement Co. V. Wright, 122 S.W.2d 
897, 233 Mo.App. 409—^Hunter v. 
Pryor, App., 292 S.W. 1062. 

N.H.—Benoit v. Perkins, 104 A. 254, 
79 N.H. 11. 

N.Y.—Toth V. Kennedy & Smith, 19 
NY.S.2d 617, 259 App Dlv. 856, af- 
ftrmed 83 N E 2d 249, 286 NY. 679 
—Klrchner v. Muller, 6 N Y S 2d 
161, 264 App.Div. 302, modified on 
other grounds 19 NE.2d 665, 280 
N.Y. 23. 127 A L.R 681 
Tex.—Little Rock Furniture Mfg Co 
V. Dunn, Civ.App., 218 S W.2d 627, 
affirmed 222 S.W.2d 985, 148 Tex. 
197—Firemen’s Ins Co. v, Havron. 
Civ.App, 277 S.W. 742. 

Va.—Oodsey v. Tucker, 84 S E 2d 
435, 196 Va. 469. 

Wls —Schimke by Menn v. Mutual 
Auto. Ins. Co. of Town of Herman, 
64 N.W.2d 195, 266 Wis. 617 

Disregarded opportunity to correct 
description 

Insufficiency of description in a 
verdict did not warrant reversal in 
an ejectment action, where no appli¬ 
cation was made in accordance with 
the trial court's suggestion that a 
survey and plat might be ordered. 
Minn.—Deacon v. Haugen, 236 N.W. 
23, 182 Minn. 640. 

Error not invited 

In an action for value of machin¬ 
ery destroyed, a requested instruc¬ 
tion to assess damages for plaintifT 
at such sum not exceeding two thou¬ 
sand dollars as the Jury found the 
reasonable value to be did not invite 
the error in finding a verdict for five 
hundred dollars, which was absolute¬ 
ly unsupported by any evidence. 

Mo.—St. Paul Machinery Mfg. Co. v. 
Henry Gaus & Sons Mfg. Co., 200 
S.W. 89, 198 Mo.App. 416. 

Estoppel not established 

Defendant, requesting the court to 
render Judgment in its favor on ver¬ 
dict for plaintiff, and seeking to have 
it affirmed, is not estopped to resist 
its reversal by showing that plaintiff 


was not entitled under verdict to 
Judgment. 

Tex.—Harris v. Western Union Tele¬ 
graph Co., Civ.App., 281 SW. 877. 

Joint tort-feasors 

Tenn.—Norris v. Richards, 246 S.W. 

2d 81, 193 Tenn. 460. 

84. Conn—Chyklrda v. Yanush, 41 
A.2d 449, 131 Conn. 665. 

Ill.—Rubottom V. Crane Co., 23 N.E 
2d 364, 302 lll.App. 68. 

N.J—Spalt V. Baton, 196 A. 736, 119 
NJLaw 343. 

Wyo.—Stockgrowers’ Bank of Wheat- 
land V. Gray, 164 P. 693, 24 Wyo. 
18. 

Submitted at objector's request 

Where an interrogatory was sub¬ 
mitted to the Jury at defendant’s re¬ 
quest. it could not complain of error 
in the submission. 

Wyo.—Stockgrowers* Bank of Wheat- 
land V. Gray, supra. 

86. Arlz —Mong Ming Club v. Tang, 
266 P.2d 1091, 77 Arlz 63 
Ark.—Western Union Telegraph Co 
V. Cowardin, 168 S.W. 1133, 113 
Ark. 160. 

Cal.—Freeman v. Gray-Cowan, Inc, 
26 P.2d 416, 219 C. 86. 

Heise v. Myron. 278 P.2d 710, 130 
C A 2d 20.6—Johnston v. Johnston, 
236 P2d 212, 106 C.A.2d 775—Com¬ 
mercial Lumber Co. v. Ukiah Lum¬ 
ber Mills, 210 P.2d 276, 94 C A 2d 
216—Quetln v. Caubu, 137 P.2d 880, 
68 C.A 2d 793—Bruce v. Church¬ 
man, 132 P2d 8, 66 C.A.2d 860— 
Morton v. Foss, 119 P.2d 435. 48 
C.A.2d 117—Economy Home Build¬ 
ers V. Berry, 272 P. 307, 05 C A. 
106—Crittenden v. Credit Fonder 
des Etats-Unis, 270 P. 1016, 94 C. 
A. 200. 

Ill —Michelson v. Judson Freight 
Forwarding Co., 109 N E. 281, 268 
Ill. 646 

Kan.—Bagnall v. Hunt, 293 P. 733, 
131 Kan. 806. 

Mass—Porcsky v. Wood, 143 N.E. 
318, 248 Mass. 464. 

Minn.—Bank of Dakota County v. 
Garvin, 208 N.W. 642, 167 Minn. 
101 . 

Mo.—Cazzell v. Schofield, 8 S.W.2d 
680, 319 Mo. 1169. 

Painter v. Prudential Ins. Co. of 
America, 71 S.W.2d 483, 228 Mo. 
App. 676—Cantley v. American 
Surety Co. of New York, 38 S.W. 
2d 739, 226 Mo.App. 1146. 

NM.—Mlera v. State, 129 P.2d 334, 
46 N.M. 369. 

N.Y.—Gillies v. Preferred Acc. Ins. 
Co. of New York, 197 N.Y.S. 61, 
203 App.Div. 588. 
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Pa.—Barrows v. Allum, 66 A.2d 66, 
361 Pa. 624—Schleich v. Baltimore 
& O. R. Co., 91 A. 263, 246 Pa. 184. 
S.C.—Stone v. City of Greenville, 96 
SE. 620, 111 S.C. 78. 

Tex—Koontz v. Colglazler & Hoff, 
Civ.App., 5 S.W.2d 618—Fidelity 
& Deposit Co. of Maryland v. Ri- 
slen, Civ.App., 284 S.W. 977— 
Smith V. Harris, Civ.App, 252 S W. 
8 30, reversed on other grounds 
Harris v. Smith, Com.App., 266 S. 
W. 646. 

Utah—Brown v. Skeen, 58 P.2d 24, 89 
Utah 668. 

Va—W. S Forbes & Co. v. Southern 
Cotton Oil Co., 108 S.E. 16, 130 Va. 
246—Norfolk Southern R. Co. v 
Crocker, 84 S E. 681, 117 Va. 327. 
Wash.—Empens v. Tomer, 17 P.2d 
21, 170 Wash. 524. 

Bouud by theory below 

Plaintiffs are bound in the appel¬ 
late court on the same theory that 
they pursued in a lower court, as re¬ 
gards JV'hether the case was a prop¬ 
er one for finding of facts under stat¬ 
ute. 

Mo —Cantley v. American Surety Co 
of New York, 38 SW.2d 739, 226 
Mo App. 1146. 

Estopped to claim findings outside 
pleadings 

(1) Parties who voluntarily try the 
issue without specific pleadings can¬ 
not complain that findings are out¬ 
side the issues framed by the plead¬ 
ings 

Cal.—Freeman v. Gray-Cowan, Inc, 
26 P.2d 416, 219 C. 86. 

Consolidated Produce Co. v. Tak- 
ahashi, 127 P.2d 281, 52 C A 2d 763. 

(2) Although the complaint in an 
action for deceit did not allege that 
a lease was valueless, as stated in 
the findings, defendants, having 
treated the question as in issue, on 
appeal cannot urge that the finding 
was outside of the pleadings. 

Cal.—Cross v. Bouck, 166 P. 702, 176 
C. 253. 

(3) Where both parties offered evi¬ 
dence relative to the issue which a 
finding resolved, such finding can¬ 
not be attacked on the basis that it 
was outside the issues formed by 
the pleadings. 

Cal.—Shields Co. v. Collins Elec. Co., 
App., 298 P.2d 673. 

Bought finding on Identical question 

A party cannot complain of a find¬ 
ing against him on the identical 
question as to which he sought a 
finding. 

Mo.—Monnig v. Easton Amusement 
Co., Mo.App., 27 S.W.2d 495. 
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Thus, a party cannot be heard to complain of a 
verdict which was based upon incompetent evidence 
introduced by himself,86 or where the error in the 
verdict was caused by instructions given at his own 
request.®*^ He cannot complain of a verdict on the 
ground that the jury disregarded certain instruc¬ 
tions, upon the giving of which instructions he also 
alleges error,88 or of a verdict when at the same time 
he seeks to reverse an order setting aside the verdict 
and granting a new trial and an appellant cannot 
successfully predicate error upon the form of a 
question of special verdict, where he proposed to 
the court a similar question and proposed no other or 
different form of question.^o It has also been held, 
in an action for personal injuries, where counsel 
for plaintiff invites the jury to return a verdict for 
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defendant if they find plaintiff entitled to only nom¬ 
inal damages, and such a verdict is returned, that 
plaintiff cannot complain, if the evidence would sup¬ 
port a verdict for nominal damages.®^ Where the 
jury were sent back on motion of defendant's at¬ 
torney after they had returned a verdict, to make 
a proper verdict, defendant has no cause to com¬ 
plain of such action.81-6 

Appellant cannot complain of the failure of the 
trial court to determine issues which he urges the 
court had no jurisdiction to determine, unless such 
determination was necessary to support the judg- 
ment.81-16 

Where facts are found as alleged in a party's 
sworn pleading,62 or in accordance with the allega- 


Failura to find 

(1) Plaintiffs could not complain 
on appeal that the trial court failed 
to And that no damages resulted, 
where the complaint failed to allege 
damages or facts entitling plaintiffs 
to liquidated damages. 

Cal.—Kelly v. McDonald, 276 P. 404, 
98 C.A. 121. 

(2) Defendant could not complain 
that no findings were made on plain¬ 
tiff's claim for damages, where plain¬ 
tiff insisted the claim was waived 
Utah —Baird v. Upper Canal Irr. Co., 

257 P. 1060, 70 Utah 67. 

(3) An appellant cannot complain 
of failure of the court to file find¬ 
ings of fact and conclusions of law, 
where such failure was not the fault 
of the court but of appellant’s coun¬ 
sel. 

Tex.—Bragg v. Bragg, Civ.App., 202 
S W 992, dismissed for want of 
Jurisdiction. 

(4) Where plaintiff In open court 
stated that the nature of the action 
was one to recover on an alleged 
preference under the Bankruptcy Act 
(U.S.Comp.St. S9 9585-9666) and the 
alleged cause of action that the 
transfer was made for hindering and 
defrauding creditors was not sepa¬ 
rately stated as a cause of action, it 
was held that plaintiff could not 
complain of the court’s failure to 
make findings thereon where the rec¬ 
ord does not establish evidence in 
support of the same as a separate 
cause of action. 

N.D—McCormick v. Union Farmers’ 
State Bank of New Salem, 187 N. 
W. 421, 48 N.D. 834. 

Waiver, estoppel, or invited error 
held not shown 

(1) In general. 

Cal.—Taylor v. Pole, 107 P.2d 614, 
16 C.2d 668. 

Tex.—Jones v. Osbolt, Civ.App., 46 
S.W.2d 422—Stark v. R. B. George 
Machinery Co., Clv.App., 41 S.W. 
2d 1023. 


Wls.—Berk v. Milwaukee Automobile 
Ins. Co., 16 N.W.2d 834, 246 Wls 
697. 

(2) Although appellants’ counsel 
refused to object to the insufficien¬ 
cy of the findings or request others, 
they were not thereby estopped in 
urging the insufficiency of the find¬ 
ings to support the Judgment. 

Cal—Furlong v. White, 196 P. 903, 

61 C.A. 266. 

(3) Plaintiff, although requesting 
an Instruction not within the Issues, 
may make the point that implied 
findings under it are not supported 
by evidence 

Cal.—Newby v. TImes-Mirror Co., 
160 P. 233, 173 C. 387. 

(4) It cannot be said to be invited 
error for an unsuccessful litigant to 
present a finding in accord with a 
previously announced decision of the 
court. 

Wash—Flnnemore v. Alaska S. S 
Co, 124 P.2d 966, 13 Wash 2d 276 
—Hughes V Boundary Gold Plac¬ 
ers, 76 P2d 611, 193 W^ash. 664. 

(5) Defendant did not Invite error 
by preparing conclusions of law con¬ 
forming to Judgment for plaintiff 
which trial court had Indicated 
would be entered, since error had 
already been made by trial court in 
finding for plaintiff. 

Wash —Finnemore v. Alaska S. S. 
Co., supra. 

(6) One may criticize correctness 
of findings of Jury on questions of 
fact presented by instructions he has 
submitted. 

Ill.—^Woods V. Village of La Grange 
Park. 19 N.E.2d 406, 299 lll.App. 1. 

Draft finding 

(1) Defendant's omission of volun¬ 
tary statement of plaintiff made at 
trial in draft finding induced omis¬ 
sion of plaintiff's statement by court 
in its findings, and on appeal defend¬ 
ant could not complain of omission 
Conn.—Taylor v. Corkey, 111 A.2d 
926, 142 Conn. 150. 
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(2) Where appellant's draft finding 
contained no statement of facts, 
claimed errors In failing to find cer¬ 
tain facts would not be considered 
by reviewing court. 

Conn.—Kaskel v. Steinberg, 114 A. 
2d 853, 142 Conn. 379. 

86. Ill.—Schwachtgen v. Schwacht- 
gen, 65 lll.App 127 

Va—Worell v Klnear Mfg. Co., 49 
S.E 988, 103 Va. 719, 2 Ann.Cas. 
997 

87. N H.—Benoit v. Perkins, 104 A 
264. 79 N.H. 11. 

4 C.J. p 715 note 96. 

88. Ill.—Burket v. Urea Cons. Min. 
Co., 184 lll.App. 491. 

Ind.—Rogers v. Rogers, 46 Ind. 1. 

89. Minn—Whitely v. Mississippi 
Water Power, etc, Co., 38 N.W. 
763, 38 Minn. 623. 

4 C.J. p 715 note 98. 

90. Wls—Fidelity Trust Co. v. Wis¬ 
consin Iron, etc., Works, 129 N.W. 
615, 146 Wls 385. 

91. Neb —Langdon v. Clarke, 103 N. 
W. 62, 73 Neb 516. 

91.5 N.Y.—Savko v. Brooklyn & 
Queens Transit Corp., 1 N.Y.S.2d 
489, 166 MIsc 84 

Jury finding negligence **on both 
parts” 

N.Y.—Savko v. Brooklyn & Queens 
Transit Corp, supra. 

91.10 Okl.—Keith v. Lawson, 166 P. 

2d 716, 196 Okl 167. 

Determination held not necessary 
Okl.—Keith v. Lawson, supra. 

92. Cal —Samonset v. Mesnager, 41 
P. 337, 108 C. 364. 

Nev.—Peardon v. Peardon, 201 P.2d 
309, 65 Nev. 717. 

4 C.J. p 715 note 2. 

Affirmative defense in answer 
Cal —Duarte v. Postal Union Life 
Ins. Co., 171 P.2d 674, 76 C.A.2d 
557. 
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tions of his pleading and evidence,^* or pursuant to 
instructions given at his request,or in accordance 
with stipulations,he is estopped to question their 
correctness in the appellate court. In like manner, 
he is precluded from attacking a finding or conclu¬ 
sion made^S or amended®^ at his instance or request, 
instance and request being equivalent in these cir¬ 
cumstances,®*^ or which is invited by an averment 
in his pleadings,®® or by his failure to introduce 
evidence.®® A party cannot challenge a finding for 
an inaccuracy caused by his own fault.^ Moreover, 


where an issue is withdrawn from the jury's con¬ 
sideration at appellant's request, he cannot there¬ 
after complain Uiat the jury failed to find on such 
issue.® 

Tardy filing. Where the trial judge sent the con¬ 
clusions of fact and of law to counsel for appellant 
within the statutory time, but counsel failed to take 
any steps to file them in time, he was estopped to 
complain that they were not filed in time.® Where 
the delay was caused solely by appellant’s unauthor¬ 
ized appeal, his complaint that too much time elapsed 


93. Cal.—Moran v. Ratzkowski, 8 P. 
2d 198. 120 C.A. 703. 

Tex.—Bell v. Western Union Tele¬ 
graph Co., Civ.App., 21 S.W.2d 39. 
reversed on other grounds, Com. 
App.. 36 S.W.2d 185. 

Wash.—Hill v. King County, 260 P. 

2d 960, 41 Wash.2d 692. 

4 C.J. p 716 note 8. 

Vlading ooatrary to agreemeat hut la 
aooordaaoe with testimoay 
In a suit involving the validity of 
a wife's release of her interests in 
her husband's property and that of 
the community, where the wife tes¬ 
tified that the relations of the par¬ 
ties were pleasant and satisfactory, 
she may not complain that the court 
so found, although the agreement 
recited that their relations had not 
been pleasant and agreeable. 

Cal.—Sangulnettl v. Sanguinetti, 196 
P. 799, 61 C.A. 847. 

PiadlBg accorded with objector’s af¬ 
fidavit and testimony 

Where an affidavit claiming prop¬ 
erty seized on execution alleged that 
the Judgment debtor sold it to claim¬ 
ant on a specified date for a stated 
sum, and claimant testified that he 
bought the property on that date and 
for the sum stated, claimant cannot 
object to the trial court’s finding in 
accordance with his affidavit and tes¬ 
timony. 

Wash.—Schloss v. Stringer, 194 P. 
677, 113 Wash. 629. 

94. Va.—^W. S. Forbes & Co. v. 
Southern Cotton Oil Co., 108 S.B. 
16, 130 Va. 245. 

jriadlng accorded with view advanced 

Where defendant insisted that the 
contract was made with reference to 
the rules of an association, and an 
Instruction on that issue was given 
at its Instance, It cannot complain 
of a finding tn accordance with that 
view. 

Va.—^W. S. Forbes & Co. v. Southern 
Cotton Oil Co., supra. 

94.5 Ind.—^Friend v. Lafayette Joint 
Stock Land Bank of Lafayette. 18 
N‘.B.2d 213, 218 Ind. 408. 

96. Cal.—Jen tick v. Pacific Qas & 
Electric Co., 114 P.2d 843. 18 C.2d 
117—Snow Mountain Water & 


Power Co. v. Kraner, 21C P. 689, 
191 C. 812. 

Colo.—^Northern Assur. Co , Limited, 
of London v. Hunt, 223 P. 1088, 
76 Colo. 21. 

Conn—Kaskel v. Steinberg. 114 A.2d 
853, 142 Conn. 379. 

Minn.—Bank of Dakota County v. 
Garvin, 208 N.W. 642, 167 Minn. 
101 . 

Nev.—Peardon v. Peardon, 201 P.2d 
309, 65 Nev. 717. 

N.M.—Haden v. Eaves, 226 P.2d 457, 
65 N.M. 40. 

N.Y.—Gillies V. Preferred Acc. Ins. 
Co. of New York. 197 N.Y.S. 61, 203 
App.Div. 588. 

Schermerhorn v. Brewer, 17 N.Y. 
S. 701, 63 Hun 626. 

Or.—Eldon v. Chandler, 276 P.2d 748, 
202 Or. 407. 

Tex.—Beekman Corp. v. Petroleum 
Management Co., Civ.App., 271 S. 
W.2d 340, error refused no reversi¬ 
ble error—Benefit Ass’n of Ry. 
Employees v. Dover, Clv.App., 167 
S.W.2d 1047—Panhandle & S. P. 
Ry. Co. V. Huckabee, Civ.App., 216 
S.W. 666, dismissed for want of 
Jurisdiction. 

4 C.J. p 716 note 4. 

Adoption of findings in other pro¬ 
ceedings 

Where Interveners in mortgage 
foreclosure proceedings offered in 
evidence, in support of their applica¬ 
tion to set aside a foreclosure decree, 
the proceedings on their petition for 
the appointment of receivers for de¬ 
fendant, they could not complain of 
the court's adoption of findings 
therein covering the case. 

Pa.—Norristown Trust Co. v. Mont¬ 
gomery Transit Co., 120 A. 452, 276 
Pa. 488. 

irindlngs sad oonolnslons 

Appellant cannot complain of any 
defects in findings of fact and con¬ 
clusions of law drawn by him, par¬ 
ticularly where material Issues are 
sufficiently covered. 

Cal.—Tucker v. Cave Springs Min¬ 
ing Corporation, 88 P.2d 871, 139 
C.A. 218. 

Prepared gnestloa 
Defendant who prepared a Ques¬ 
tion as to whether deceased was 
guilty of negligence could not com¬ 
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plain on appeal that the Jury's an¬ 
swer "No" was insufficient. 

Kan.—Bagnall v. Hunt, 298 P. 783, 
131 Kan. 806. 

96. Minn.—Conklin T. Hinds, 16 
Minn. 457. 

4 C.J. p 716 note 6. 

97. Wash.—^Bmpens v. Tomer, 17 P. 
2d 21, 170 Wash. 624. 

4 C.J. p 716 note 6. 

Snbstantlally identloal 
Appellants requesting a finding 
substantially identical with the trial 
court’s finding cannot claim on ap¬ 
peal that the latter finding was er¬ 
roneous. 

Wash.—^Empens v. Tomer, supra. 

98. Cal.—McCann v. Children's 

Home Soc. of California, 168 P 
355, 176 C. 869. 

Mass.—Poresky v. Wood, 143 N.E 
318, 248 Mass. 464. 

4 C.J. p 716 note 7. 

Zssne raised by answer 

Defendant city, which, on applica¬ 
tion for an order requiring the city 
council to appoint commissioners to 
assess damages alleged to have been 
done to plaintiff's lot by raising the 
grade of an abutting street, made 
the question whether plaintiff's lot 
was damaged an issue by its answer, 
cannot complain of a court finding 
that plaintiff’s lot was damaged, it 
having Invited such finding. 

S.C.—Stone v. City of Greenville, 96 
S.E. 620, 111 S.C. 78. 

99. Cal.—Crillo v. Curtola, 204 P.2d 
941, 91 C.A.2d 263. 

Mo.—Slovensky v. O’Reilly, 233 S.W. 
478. 

As to value 

Plaintiff introducing no evidence 
of the value of her decedent’s serv¬ 
ices for defendant’s decedent cannot 
complain on appeal of a finding that 
cash paid offset the value thereof. 
Cal.—Hocker v. Glover, 298 P. 72, 
118 C.A. 152. 

I. Colo.—Noble v. Fault, 68 P. 681, 
26 Colo.App. 467. 

8. Mo.—Chinn v. Chicago, etc., R. 
Co., 76 S.W. 875, 100 Mo.App. 676. 

3. Tex.—Guadalupe County Y. Poth, 
av.App.. 168 8.W. 919. 
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between the hearing of the evidence and the entry 
the findings is without merit.®*® 

I 1510. -Judgment or Order 

Notwithftandino an attempt to reaerve hie right to 
eippeal, a party who procures, invitee, or consents to the 


APPEAL & ERROR §§ 1509-1510 

entry of a Judgment* order, or decree It precluded from 
objecting thereto on review. 

Notwithstanding an attempt to reserve his right to 
appeal,®*®® a party who procures, invites, or consents 
to the rendition or entry of a judgment, decree, or 
order, or is responsible for error therein, is estopped 
to assert, on appeal or error, that it is erroneous.^ 


^5 Cal.—In re Brady'a Estate, 218 
P.2d 125, 95 C.A.2d 611. 

3.50 Tex.—^Whitehead v. Traders & 
General Ins. Co., Civ.App., 128 S.W. 
2d 429—Braden v. State, Clv.App., 
108 S.W.2d 314. 

4. Ala.—^Westbrook v. Bugg, 128 So. 
460, 221 Ala. 343—Cone v. Barga- 
nier. 118 So. 342, 218 Ala. 292. 

Ark.—Harrison Stave Co. v. Rock- 
hill, 107 S.W.2d 634, 194 Ark. 347 
—G. H. Hardin & Co. v. Nettles, 93 
S.W.2d 816, 192 Ark. 610—Brown 
V. Turnage Hardware Co., 26 S.W. 
2d 1114, 181 Ark. 606. 

Cal.—Browand v. Scott Lumber Co., 
269 P.2d 891, 126 C.A.2d 68—Pawl¬ 
ing V. Malley, 237 P.2d 663, 107 C. 
A2d 652—Duze v. South Elsinore 
Mut. Water Co., 188 P.2d 837, 83 
C.A.2d 333—Mears v. Jeffry, 182 P. 
2d 294, 80 C.A.2d 610—^Kennedy v. 
Hamilton, 177 P.2d 332, 78 C.A.2d 
03—Rodehaver v. Mankel, 61 P.2d 
61, 16 C.A.2d 697—^Porest Lakes 
Mut. Water Co. v. Santa Cruz Land 
Title Co., 277 P. 172, 98 C.A. 489. 
Colo.—Holbrook Irr. Dlst. v. Ft. Ly¬ 
on Canal Co., 269 P. 674, 84 Colo. 
174. 

Fla.—Gelser v. Permacrete, Inc., 90 
So.2d 610—Reliance Fertilizer Co 

V. Davis, 169 So. 679, 124 Fla. 869 
—Stossel V. Gulf Life Ins. Co. of 
Jacksonville, 166 So. 821, 123 Fla. 
227. 

Ga.—Bennett v. Bennett, 82 S E.2d 
663, 210 Ga. 721—Cheney v. Nation¬ 
al City Bank of Rome, 63 S.E.2d 
860, 207 Ga. 584. 

Idaho.—^Voellmeck v. Northwestern 
Mut. Life Ins. Co., 92 P.2d 1076, 60 
Idaho 412. 

111.—Crawford Realty & Development 
Corp. V. Woodlawn Trust & Sav¬ 
ings Bank. 40 N.E.2d 771, 314 Ill. 
App. 188, affirmed 47 N.E.2d 81, 
382 Ill. 364—Gridley v. Wood, 175 
N.E. 896. 343 111. 223. See Bottig- 
liero V. Ziedman, 206 IlLApp. 587. 
Iowa.—In re Coleman’s Estate, 28 N. 

W. 2d 600, 238 Iowa 768—Bank of 
Percival v. Farmers’ Nat. Bank of 
Hamburg, 162 N.W. 21, 179 Iowa 
783. 

Kan.—Emery v. Riverside Drainage 
Dist., 294 P. 888, 132 Kan. 98. 
Ky.—Hovermale v. Central Ky. Nat¬ 
ural Gas Co., 282 S.W.2d 136—^Ed¬ 
dington’s Adm’x V. Eddington, 175 
S.W.2d 12, 296 Ky. 648—O’Kain v. 
Whittle, 278 S.W. 497, 209 Ky. 
786. 

Ijtu —^Begnaud v. Grubb & Hawkins, 
85 So.2d 606, 209 La. 826. 


Richmond v. New York Life Ins. 
Co., App., 26 So.2d 94—American 
Multigraph Sales Co. v. Peach-Blo 
Products, 7 La.App. 698. 

Mass.—Connecticut Valley Onion Co. 
V. Pielock. 183 N.E. 526, 281 Mass. 
287. 

Mich.—Glucol Mfg. Co. v. Schulist. 

214 N.W. 162, 239 Mich. 70. 
Minn.—Briggs v. Kennedy Mayon¬ 
naise Products, 297 N.W. 342, 209 
Minn. 312—^Deacon v. Hauge, 236 
N.W. 23, 182 Minn. 640—Naftalln 
V. La Salle Holding Co., 186 N.W. 
128, 161 Minn. 68. 

Miss.—^Vance v. Vance, 68 So.2d 214, 
216 Miss. 816—Neill v. Wells, 145 
So. 341, 164 Miss. 372. 

Mo.—Smith v. Holdoway Const. Co., 
129 S.W.2d 894, 844 Mo. 862. 

N.M.—Bennett v. Nations, 164 P.2d 
1019, 49 N.M. 389. 

N.T.—Kaloumenos v. Bottacclo, 77 
N.Y.S.2d 286, 273 App.Div. 907. 
Paul V. Rothberg, 188 N.Y.S. 126. 
Ohio—Vane v. Linfert, 31 Ohio N.P., 
N S., 16 

Okl.—Blackwell Oil & Gas Co. v. 

Whitesides, 174 P. 673, 71 Okl. 41. 
R.I.—Daniels v. Aharonian, 200 A. 
967, 61 R.I. 311. 

Tex.—Dallas Ry. & Terminal Co. v. 
Straughan, Civ.App., 264 S.W.2d 
882—Whitehead v. Traders & Gen¬ 
eral Ins. Co., Civ.App., 128 S.W.2d 
429—Braden v. State, Civ.App., 108 
SW.2d 314. 

Va—Willis V. Blue Ridge Bank, 149 
S E. 630, 153 Va. 410. 

Wash—Lake Air, Inc. v. Duffy, 266 
P.2d 301, 42 Wash.2d 478—Etter 
V. Kronlund, 88 P.2d 417, 198 Wash. 
341—Hamlin v. Case & Case, 61 P. 
2d 1287, 188 Wash. 150—Lenape 
Hydraulic Pressing & Forging Co. 
V. Ellis Resilient Wheel Corpora¬ 
tion, 251 P. 886, 141 Wash. 671. 
Wis.—Carisch v. Lund, 218 N.W. 826, 
196 Wis. 488. 

4 C.J. p 716 note 11. 

la abseaoe of ftaud or mistake 
Litigant cannot complain of an 
order which he procures or assists 
in procuring, unless his consent was 
obtained by fraud or mistake. 

Ga.—Don v. Don, 183 S.B. 242, 162 
Ga. 240. 

Oozing adversary’s error 

Appellant cannot attack a judg¬ 
ment in favor of an Individual doing 
business under a firm name for the 
failure of the individual to allege 
and prove the filing of the certificate 
required by Remington Code (1915) 

5 8869 et seq, where appellant’s at¬ 
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torney furnished and requested in¬ 
troduction in evidence of a copy of 
the certificate. 

Wash.—Nishimoto v. CJarlton, 182 P. 

617, 107 Wash. 666. 

As to mlante entry 
Plaintiff, having formally moved 
for Judgment before the date of the 
minute entry and having failed to 
object below to motion for new trial 
as premature, was estopped from 
contending that the minute entry did 
not show actual rendition of Judg¬ 
ment (Rev.Code [1928] S 8660). 
Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Roosevelt Irr. Dist., 6 P.2d 898, 89 
Ariz. 867. 

Application of money on judgment 

Defendant having consented that 
money be paid to the clerk subject 
to any Judgment cannot subsequent¬ 
ly complain of application of money 
on Judgment. 

Neb.—Gordon v. Clark, 840 N.W. 488, 
122 Neb. 364. 

Pailure to render Judgment against 
party released 

Indorser or guarantor having re¬ 
leased the maker from liability on a 
note cannot complain that Judgment 
was not rendered against the maker. 
W.Va.—Midland Inv. Co. v. Nelson, 
148 SE. 9, 107 W.Va. 220. 

Power to render is ziot conferred by 
consent 

Whether error in rendering Judg¬ 
ment on an improper verdict was 
invited was immaterial, since power 
to render Judgment is not given by 
the parties’ consent. 

Tex.—Radford v. Automobile Under¬ 
writers of America, Com.App., 299 
S.W. 862. 

Not estopped by concession under 
mistake of law 

The fact that counsel consented, 
under a misconception of law, to an 
instruction to master to make a find¬ 
ing as to relative values of different 
tracts of Improved farm lands, did 
not bar defendants by other counsel 
from objecting to a decree award¬ 
ing payment of owelty, no prejudice 
resulting from the concession during 
the progress of the proceeding. 

Ark.—Stuart v. Barron, 280 S.W. 669, 
148 Ark. 380. 

Besettlement of Judgment 

Defendant who procured resettle¬ 
ment of Judgment granting Injunc¬ 
tion on particular ground could not 
complain of form and scope of Judg¬ 
ment as resettled. 
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One* who asks for and obtains relief canhot appeal 
from the decree granting it because the effect there¬ 
of differs from his anticipations.® 

An appellant who sought to vacate a judgment 
alleging the right of set-off as one of his meritorious 
defenses cannot object to the granting of the set¬ 
off.®*® While the approval of a judgment as to form 
does not prevent an aggrieved party from appealing, 
it does preclude basing the appeal on the wording 
of the judgment, since the trial court must be af¬ 
forded an opportunity to rule on the question be¬ 
fore it can be presented to an appellate court.®*^® 

Where, although appellant’s counsel drafted an 
order directing an absolute dismissal of the action, 
the trial court did not enter the order tendered by 
counsel for appellants and the dismissal of the ac¬ 
tion would work a hardship on appellants, the judg¬ 
ment of dismissal will be reversed in order to give 
appellants their day in court.®*i® 

One who does not procure or aid in causing a 
ruling on a judgment is not precluded from attack¬ 
ing it.®*2® The fact that the trial court, at the sug¬ 
gestion of the parties, instructed the jury on both 
theories of the case does not preclude defendant 
from urging on the appeal that error was commit¬ 
ted in failing to enter judgment notwithstanding 


verdict for plaintiff.®*^® 

Any objection to form of decree is waived by spe¬ 
cifically requesting the court to make it in that 
form.® 

Judgment in accordance with pleadings, A party 
cannot complain of a judgment or decree which is 
in accordance with his pleadings.*^ 

Modification of judgment. An appellant cannot 
complain of a judgment which has been modified in 
accordance with his request.® 

Resisting motion to have judgment corrected es¬ 
tops appellant to claim that it is erroneous.® 

§ 1511. -Amount of Recovery or Extent 

of Relief 

One may not complain, on review, of errors In respect 
of the amount of recovery or extent of relief, where he 
committed or invited them; nor may he raise objections 
inconsistent with his position in the trial court. 

The general rules stated supra §§ 1501 and 1503 
apply to preclude a party, on review, from complain¬ 
ing of alleged errors, in respect of the amount of 
recovery or extent of relief, which he has himself 
committed or invited, or from raising objections in¬ 
consistent with his position in the trial court.^® 


N.T.—G & G Wholesale Grocers v. 
Three G. Wholesale Grocers, 10 N. 
T.S.2d 203, 266 App.Dlv. 950. 

AfiTreement for decision on evidence 
before deceased Jndffe 

Ohio.—In re Barnes’ Estate, App., 
108 N.E.2d 101. 

5. Ky—^Union Bethel Church v. 

Gaylord, 1 Ky L. 403. 

Neb —Campbell v. Crone, 7 N.W. 334, 
10 Neb. 671. 

Ohio.—Meyer v. Meyer, 91 N.E.2d 
892, 153 Ohio St. 408. 

6.5 Ala.—Hanover Fire Ins. Co. v. 
Street, 176 So 350, 234 Ala. 637. 

I'lUnff of cross biU held not neces¬ 
sary 

Ala.—Hanover Fire Ins. Co. v. Street, 
supra. 

6.10 Wash.—Lake Air, Inc. v. Duf¬ 
fy, 266 P.2d 301, 42 Wash.2d 478 

6.16 Ky.—Hovermale v. Central Ky. 
Natural Gas Co., 282 S.W.2d 186. 

6.20 Ga.—^Wallis v. Watson, 190 S.E. 

860, 184 Ga. 38. 

Adverse part of Judgment 
Ga.—^Wallis v. Watson, supra. 

6.26 Ill.—Painter v. Keoshin Motor 
Express Co., 18 N.B.2d 66, 297 
Ill.App. 657. 

XTegllgenoe aotloa 

Ill.—Painter v. Keeshln Motor Ex¬ 
press Co., supra. 


e. Ark.—Ellison v Smith, 166 SW 
417, 107 Ark. 614. 

Ill—Henry v. Metz, 46 N.E 2d 945, 
382 Ill. 297. 

N.J.—^Williams v. Lowe, 81 A. 760, 
79 N.J.Eq, 173. 

7. Ill,—^Unlon Indemnity Co. v. 

Jeschke, 267 Ill App. 113. 

Mo,—Marston v. Catterlin, 192 S W. 
413, 270 Mo 5. 

Okl —Blackwell Oil & Gas Co. v. 

Whitesides, 174 P. 673, 71 Okl. 41. 
4 C.J. p 716 note 15. 

8. La.—American Multlgrraph Sales 
Co. V. Peach-Blo Products, 7 La 
App. 698. 

Ohio —Vane v. Linfert, 31 Ohio N.P.. 
N.S., 16. 

4 C J. p 716 note 16. 

Joined in motion for amendment 

“Where plaintiff seeks to have 
Judgement amended after signature to 
correct an error and he is Joined by 
defendant in a motion to that effect, 
defendant will be estopped to com¬ 
plain of plaintiff's subsequent effort 
to have the Judgment coi^reoted on 
appeal.*’ 

La.—^American Multigraph Sales Co. 
V. Peach-Blo Products, Inc., 7 La. 
App. 698. 

Beinstatsment of Judgment 

Plaintiff in error cannot complain 
of error in Judgment which was re¬ 
instated at his request. 

950 


Mo—Gooding v. Vaught, App., 279 
SW. 208. 

9. Wls—Nelson v. Jacobs, 76 N.W. 
406, 99 Wis. 547. 

10. Ark —S & C. Transport Co. v. 
Barnes, 85 S.W 2d 721, 191 Ark. 
205—St I.ouis, K. & S E. R. Co. 
v Ballard, 287 S.W. 738, 172 Ark. 
151 

Cal —Haime v. De Beaulieu. 129 P. 
2d 346, 20 C.2d 849—Sheldon v. 
Mauer, 9 P.2d 833, 216 C. 327— 
Cohn V. Gooday, 217 P. 766, 191 C. 
615. 

Taliaferro v. Taliaferro, 270 P. 
2d 1036, 126 C.A.2d 419—McColgan 
V. Scoble, 1 P.2d 36, 116 C.A. 166 
—Kramer v. Associated Almond 
Growers of Paso Robles. 295 P. 
873, 111 C.A. 695—Leggett v. Coop¬ 
er, 292 r. 672, 109 C A. 219. 

Colo.—McMullin v. Magnuson, 78 P. 
2d 964, 102 Colo. 230—Fountain 
Valley Land & Irr. Co. v. Wagon¬ 
er, 147 P. 833, 69 Colo. 66. 

Ga.—George A. Rheman Co. v. May, 
81 S.E.2d 738, 71 Ga.App. 651. 
Idaho.—Butler v. Brockman, 271 P. 
927. 47 Idaho 18. 

Ill.—Department of Public Works 
and Buildings v. McBride, 170 N. 
E. 296, 338 Ill. 847—Kellner v. 
Schmidt. 169 N.E. 821, 328 Ill. 426— 
Clark V. Courter, 117 N.E. 720, 280 
Ill. 690. 

McKay Engineering & Const. Co. 
V. Sanitary DisL of Chicago, 81 
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Thus, appellant cannot complain that the judgment | was excessive where the verdict rendered is for the 


N.B.2d 268, 835 Ill.App. 224-^0- 
Bephson v. Hubenstein, 71 N.B.2d 
102, 330 Ill.App. 334—Kirby v. 

Sawyer, 267 Ill App. 363—^Yellow 
Cab Co. V. Newberry Library, 252 
Ill.App. 684. See City of Alton v. 
Miller, 206 Ill.App. 1B5. 

Iowa.—Peterson v. McManus, 172 N. 

W. 460, 187 Iowa 522. 

Kan.—Ea^an v. North Pacific Dis¬ 
tributors, 186 P. 1037, 106 Kan. 
70. 

Ky.—Equitable Life Assur. Soc. of 

U. S. V. Patrick, 72 S.W.2d 480. 
265 Ky. 80—Louisville & N. R. Co. 

V. Deaton. 294 S.W. 149, 219 Ky. 
715—Fugrate v. Walker, 266 S W. 
831, 204 Ky. 767. 

La.—Grand Lodgre, Benevolent 
Knlgrhts of America v. Murphy 
Const. Co., 92 So. 757. 152 La 123 
Mich—Thomas v. Bache, 262 N.W. 
327, 272 Mich. 700. 

Miss —Evans v. Hardin, 200 So. 125, 
190 Miss. 299. 

Mo.—Busch & Latta Paint Co. v. 
Woermann Const. Co., 276 S.W. 614, 
810 Mo. 419—McLarty v. l^orsey, 
222 S.W. 392—McLarty v. Swear- 
engen, 222 S W 392—McLarty v. 
Griprgs. 222 S W. 391 

Hiatt Inv. Co v. Buehler, 16 S 

W. 2d 219, 225 Mo App. 151—Geor&e 
V. Kansas City American Ass'n 
Baseball Co., App., 219 S.W. 134. 

Mont.—Roy v. Clark, 215 P. 232— 
Word V. Moore, 214 P. 79, 66 Mont. 
650. 

N.H.—Maravas v. American Equita¬ 
ble Assur. Corporation of New 
York, 136 A. 304. 82 N H. 533. 

N.J.—Rockaway v Hlrach, 142 A. 37, 
fiN.TMisc 419. 

NM—Kuchan v. Strong-, 46 P.2d 66, 
39 N M 281. 

N.y —Mme. Frances, Inc., v. Regan, 
250 NY.S. 150. 232 AppDlv. 621— 
Bru.sh V Lindsay, 220 N.Y.S. 324, 
219 App Div. 789 

Ohio.—Meyer v Meyer, 91 N.E 2d 
892, 163 Ohio St. 408. 

Okl —Allen v. Clover Valley Lumber 
Co, 42 P2d 850, 171 Okl. 238— 
Page V. Tryon, 154 P. 626, 64 Okl. 
634. 

Or.—Logan v. Illinois Rivers Devel¬ 
opment Co., 281 P. 123, 131 Or. 
570. 

Pa.—In re Boyd’s Estate, 172 A. 718, | 
316 Pa. 283—Gough v. Halperln, , 
169 A. 447. 306 Pa 230—Cunning¬ 
ham V. Ray. 106 A. 884, 263 Pa. 
492. 

Chubb V. Zentz, 80 Pa.Super. 430. 
S.D.—Kohlmorgan v. Roswell Tp., 
Miner County, 169 N.W. 229, 41 S. 
D. 121. 

Tex.—Robinson v. Leach, Civ.App, 
237 S.W.2d 366, error refused no 
reversible error—Roberts v. Shell 
Pipe Line Corp., Civ.App., 175 S.W. 
2d 106—^American Nat. Ins. Co. v. 
George, Civ.App., 22 S.W.2d 704 | 


—McClung Const. Co. v. Taylor, 
Civ.App., 297 S.W. 603—Geer v. 
Miller, Civ.App., 277 S.W. 172— 
American Grocery Co. v. Union 
Sugar Co., Civ.App., 246 S.W. 418 
—J. I. Case Threshing Mach. Co. 
V. Lipper. Civ.App., 181 S W. 236. 
Wash.—Maryland Casualty Co. v. 
Phllbrlck & Nicholson. 266 P. 142, 
147 Wash. 277—^Elkenbary v. Calis- 
pel Light & Power Co., 231 P. 946, 
132 Wash. 256. 

Wls—Marwalt Realty Co. v. Greene, 
271 N.W. 648, 224 Wls. 1—Lehner 
V. Kelley, 254 N.W. 634, 216 Wls. 
265. 

Pretrial oonfereiLoe order 

Where defendant went to trial 
without any protest against an order 
entered by the trial judge at the 
conclusion of a pretrial conference 
as to damages sought, defendant is 
bound by such order on appeal. 

La —Magee v. Texas Const. Co., 78 
So.2d 500, 227 La. 32. 

Apportionment in acoordanoe with 
objector’s own request 

Defendant could not complain on 
appeal that the trial court had no 
authority to apportion a shortage in 
the block as originally platted, where 
she solicited the court to do so. 

Colo.—Lundqinst v Eisenmann, 290 
P. 277, 87 Colo 584. 

Both asking rescission 

Where rescission of a contract is 
demanded by both parties to an ac¬ 
tion and decreed, neither can ques¬ 
tion its propriety on appeal. 

Iowa—Dow V. MeVey, 166 N.W. 706, 
174 Iowa 653 

Znoonslstent prayers 

As the court could grant but one 
of two inconsistent prayers for re¬ 
lief, plaintiff could not complain be¬ 
cause It denied the other. 

Iowa.—Dow V. MeVey, supra. 

’’Passion and prejndioe” arising 
from testimony of appellant’s 
witnesses 

Appellant cannot complain that 
damage.^ were the result of passion 
and prejudice, where the only evi¬ 
dence in tho transcript which might 
have prejudiced the jury was evi¬ 
dence by appellant’s witnesses of ap¬ 
pellant’s trickery and deception. 

Cal —Salisbury v. Campe-Rose Co., 
236 P. 174, 71 C.A. 683. 

Belief in annulment case 

In an action for an annulment of 
a marriage on the ground of defend¬ 
ant’s insufficient age, where defend¬ 
ant defaulted and subsequently filed 
an answer asking for annulment, but 
did not take further proceedings, 
plaintiff might not urge that the 
court should have granted defend¬ 
ant relief. 

Cal.—Campbell v. Campbell, 248 P. 
762, 78 C.A. 745. 
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Bsonrsd prsoiss rsUsf sought la 
land division 

Where plaintiff obtained the pre¬ 
cise relief as to the division of land 
which he sought by his original pe¬ 
tition, he cannot complain on appeal, 
where leave to file an amended peti¬ 
tion asking different relief was de¬ 
nied, and the amendment is not made 
n part of the record 
Ky.—Hunt v. Hardin, 189 S.W. 713, 
172 Ky. 668. 

Set-off 

A corporation having defended an 
action against it by a seller of ma¬ 
chinery on the ground that the con¬ 
tract was made with subsidiary cor¬ 
porations, and having refused to 
amend its pleadings to claim dam¬ 
ages caused by the seller’s failure to 
deliver the machinery in accordance 
with the contracts, upon plaintiff’s 
offer to permit amendment could not 
complain on appeal that it was de¬ 
prived of such set-off. 

Pa.—Sharpless Specialty Co. v. Wil¬ 
son & Co , of New York, 124 A. 172, 
279 Pa. 639. 

BCltlgatlon of damages 
Mo—Curlee v. Donaldson, App., 233 
SW2d 746. 

Alternative prayer; oonnterclaim 

Mass—Loring v Baker, 106 N.E.2d 
434, 329 Mass. 63. 

Waiver, estoppel, or Invited error not 
shown 

(1) Insurer, by introducing evi¬ 
dence on the question of the cost of 
repairs, did not preclude itself from 
insisting on proper proof of damages 
by reason of fire. 

Mo.—Johnstone v Home Ins. Co. of 
New York, App., 34 S.W.2d 1029. 

(2) That a telegraph company 
pleaded it would be unconstitutional 
to hold it liable for more than five 
hundred dollars, with interest, did 
not Invite error in Including Inter¬ 
est. 

Tex.—^Western Union Telegraph Co. 
v Eckhardt, Com.App, 11 S W.2d 
777, rehearing denied 20 S.W.2d 
759 

(3) That judgment awarding plain¬ 
tiff recovery of one half of the 
amount realized from the sale of 
personal property, and on a note giv¬ 
en by defendant for part of the pro¬ 
ceeds thereof, thereby giving plain¬ 
tiff a double recovery as to the 
amount of the note, was in accord¬ 
ance with defendant’s testimony, did 
not preclude relief on appeal, where 
the particular indebtedness was not 
in issue in pleadings, and had never 
been in dispute between the parties. 
Iowa—Dunning v. Benson, 204 N.W. 

260, 200 Iowa 121. 

(4) Where original new trial mo¬ 
tion charges that verdict was exces¬ 
sive. and trial court overrules mo¬ 
tion on condition that specified 
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exact sum which he admitted, by his pleadings, to be 
due,^^ or which he demanded in his motion for 
judgment where he objected to the admission of 
the only evidence offered tending to mitigate the 
damages and to reduce the amount of recovery 
where the result reached was superinduced by an 
adherence to his own theory of the case,^^ as with 
respect to the measure of damages where the 
trial court received no help from appellant in de¬ 


termining the amount of damages or where the 
error was due to appellant’s own negligence.^* 

An appellant or plaintiff in error is precluded 
from objecting, on appeal, that an excessive allow¬ 
ance was made to his adversary out of a fund in 
which both of them are interested, where he has 
received the benefit of a similar allowance.17 Where 
appellant offered no evidence of the value or of the 


amount be remitted, and defendant 
excepts, the way is still open for de¬ 
fendant to complain on appeal that 
the reduction was Insufficient. 

Mo.—Easterly v. American Institute 
of Steel Construction, 162 S.W.2d 
826, 349 Mo. 604. 

11. Wash.—Curtis v. Oregon R., etc., 
Co., 78 P. 133, 36 Wash. 55. 

12. Ill.—Bruner v. Grand Trunk 
Western Ry. Co., 160 N.B. 266, 319 
Ill. 421. 

Made no move to amend or correct 

Plaintiff recovering Judgment for 
the amount asked in a motion there¬ 
for, and not moving to amend or 
correct it by adding a further sum, 
cannot complain of the omission 
thereof on appeal. 

Wls.—Joyce v. Sauk County, 246 N. 
W. 413, 210 Wls. 243. 

Precluded despite filing of amended 
blU 

Where the trial court on motion of 
plaintiff's counsel corrected judg¬ 
ment and entered Judgment for plain¬ 
tiff in the amount specified in her 
bill of particulars and plaintiff cross 
appealed on the ground that the 
Judgment was inadequate, the su¬ 
preme court refused to consider the 
cross appeal notwithstanding plain¬ 
tiff filed an amended bill setting out 
the amount sought to be recovered 
in excess of the corrected Judgment. 
Mich.—Thomas v. Bache, 262 N.W. 
327, 272 Mich. 700. 

18. Neb.—^Huddleson v. Pope, 97 N. 
W. 624. 70 Neb. 483. reheard 100 
NW. 802, 70 Neb. 489, and 102 N. 
W. 464, 70 Neb. 492. 

14L Mo.—Mllbourn v. Bowman Bros. 

Realty Co., App., 9 S.W.2d 664. 

4 C.J. p 717 note 20. 

As to *<eztras” 

A contractor, pleading and trying 
case on the theory that disputed 
claims were extras, cannot claim on 
appeal that they were included in the 
contract. 

Mo.—Nolan v. Consolidated School 
Dist. No. 3 of Callaway County, 300 
S.W. 628, 222 Mo.App. 69. 

Theorj adopted by both parties 
Although the measure of damages 
was perhaps incorrect, the Judgment 
could not be disturbed, where both 
parties adopted that theory of dam¬ 
ages. 


Pa.—Rodgers v. Studebaker Sales 
Co., 167 A. 6. 102 Pa.Super. 402. 
18. Ark.—Standard Oil Co. of Loui¬ 
siana v. Goodwin, 299 S.W. 2, 174 
Ark. 60S. 

Cal.—Merrill v. Kohlberg, 166 P. 
824, 29 C.A. 382. 

Kan.—Eagan v. North Pacific Fruit 
Distributors, 186 P. 1037, 106 Kan. 
70. 

Mont.—^McDonald v. McNinch, 206 P. 
1096, 63 Mont. 308. 

Tex.—^Ward v. Wingate, Civ. App., 
280 S.W 2d 938. 

Wash.—Eikenbary v. Callspel Light 
& Power Co., 231 P. 946, 132 Wash. 
265. 

Ooold not urge different measnre on 
appeal 

(1) In general. 

Cal.—H. Moffat Co. v. Rosasco, 260 
P.2d 126, 119 CA2d 432. 

Mo.—Palmer v. Security Ins. Co. of 
New Haven, Conn., App., 263 S.W. 
2d 210. 

(2) Plaintiff who presented meas¬ 
ure to be applied in determining 
amount of damage, without objec¬ 
tion from defendant, and tried case 
on theory pr^'sented, could not sub¬ 
sequently ask that another measure 
be applied 

Pa.—Magaro v. Metropolitan Edison 
Co., 197 A. 660, 130 Pa Super. 323. 

(3) A railroad company, defendant 
in an action for damages to straw¬ 
berry lands from a railroad fire, con¬ 
tending for the measure of damages 
adopted, could not, on appeal, urge 
another measure of damages. 

Ark.—St. Louis, K. & S. E. R. Co. v. 
Ballard. 287 S W. 738, 172 Ark. 
161. 

Default Judgment 

Where Judgment by default was 
entered, defendant cannot complain 
of measure of damages where the 
case was tried on the pleadings and 
largely on defendant’s evidence and 
the scope of the inquiry advanced by 
the defendant, and the Jury apparent¬ 
ly accepted his figures in arriving 
at the amount of damages. 

N.C.—Johnson v. Sidbury, 88 S.E.2d 
82. 226 N.C. 846. 

ISA Mich.—Coctail Arbor v. Drie- 
borg, 293 N.W. 669, 294 Mitfii. 882. 

Aotion for aooonntiiig 
Mich.—Coctail Arbor v. Drieborg, su¬ 
pra. 


Breaoli of warranty of title 

Where plaintiff introduced only 
evidence of damages resulting from 
breach of warranty of title to bottle 
hooding machine, defendant could 
not complain of an award of dam¬ 
ages for a lessor sum. 

Wash.—O'Connor v. Tesdale, 209 P. 
2d 274, 34 Wash.2d 269. 

16. Ill.—Department of Public 
Works and Buildings v. McBride, 
170 N.E. 296, 338 111. 347. 

Mowery v. City of Mounds, 246- 
Ill.App. 338. 

La.—Grand Lodge, Benevolent 
Knights of America v. Murphy 
Const. Co., 92 So. 767, 162 La. 123. 
4 C.J. p 717 note 21. 

Vailed to offer evidence in mltiga-. 
tion 

A vendor could not complain on 
appeal that the court failed to con¬ 
sider the vendor’s care of an orchard, 
replanting trees, and payment of 
taxes in mitigation of damages in 
purchasers' action for misrepresenta¬ 
tions, not having offered independent 
evidence of the value thereof. 

Cal.—Kramer v. Associated Almond 
Growers of Paso Robles, 296 P. 
873, 111 C.A. 696. 

Omitted examination 

Insurer cannot complain that the 
extent of damage to cheese is deter¬ 
mined on other competent evidence 
where it made no examination. 

N.H.—Maravas v. American Equita¬ 
ble Assur. Corporation of New 
York, 136 A 364, 82 N.H. 633. 

Neglect not precluding objection 

In an action against an insurance 
company for partial destruction of 
a barn by lightning, insurer’s fail¬ 
ure to object to evidence showing 
the cost of repairing the barn in a 
certain way and to a certain extent, 
or Itself introducing evidence, did 
not, because of change of theory or 
invited error, prevent defendant from 
insisting on damages being ascer¬ 
tained according to Rev.St.(1909) 8 
7022, fixing the damage at the differ¬ 
ence between the fair cash value im¬ 
mediately before and that immedlats- 
ly after the Injury. 

Mo. —Seism y. Home Ins. Co. of New 
York, App., 224 S.W. 48. 

17. U.S.—Terry v. Merchants', etc.. 
Bank, Ga., 93 U.S. 38, 23 L.Ed. 794. 
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nature of the property on the issue of the adequacy 
of the price in the trial court, he cannot complain 
on appeal that tht price was inadequate.!*^*® Appel¬ 
lant who moved successfully for a new trial on the 
ground that the verdict was grossly inadequate 
cannot argue to the contrary on the appeal.!*^-!® 

Where plaintiffs submitted to a verdict for an 
amount smaller than that which they sought, de¬ 
fendant cannot complain on appeal that the verdict 
should be set aside as a compromise.!'^*!® Appel¬ 
lant appealing from a decree awarding him less than 
the amount claimed in his counterclaim cannot com¬ 
plain, where he did not testify as to the items 
claimed and the only credible evidence did not jus¬ 
tify the allowance of as much as the court award- 
cd.!7.20 Where appellant disclaimed in open court 
any interest in accretions other than those decreed 
to him by the trial court, he cannot question other 
accretions in the appellate court.!'^*25 Appellant 
whose figures had been accepted by the trial court 
as the basis for an accounting cannot complain on 
appeal if the figures submitted are erroneous.!^*®® 

Remittitur. On his adversary's appeal, a party is 
•estopped to claim damages in the appellate court 
which he voluntarily remitted in the lower court,!® 
unless the appellate court should hold that the jury’s 
award was excessive under the facts.!®-® Under 


APPEAL & ERROR §§ 1511-1512 

Statutory provisions, a litigant can accept a remitti¬ 
tur under protest, and save the question for appel¬ 
late review, where the remittitur is suggested by 
the trial judge because he is of the opinion that the 
verdict in favor of a party is so excessive as to in¬ 
dicate passion, prejudice, corruption, partiality, or 
unaccountable caprice on the part of the jury.!®*!® 

Estimate. Where defendant offered no testimony 
as to value, he may not complain of the jury's ac¬ 
tion in making their own estimate.!® 

Interest. Appellant who has induced the trial 
court not to compute interest in determining the 
amount of recovery cannot complain on appeal be¬ 
cause of the failure to do so.!®*® Where any error 
in allowing interest is at least in part attributable to 
the position taken by appellant, the judgment will not 
be disturbed because of the inclusion of interest.!®*!® 

Joint award. Where the complaint prayed for a 
single award of damages, appellants are in no posi¬ 
tion to complain that the damages were awarded to 
them jointly.!®*!® 

§ 1512. — Rulings and Proceedings on 
Motions 

One may not complain, on review, of errors commit¬ 
ted or Invited by himself In respect of rulings and pro¬ 
ceedings on motions. 


17.6 Cal —Pv V Pleitncr, 161 P.2d 
393. 70 C \ 2d 576 

Tnistee’s sale imder deed of trust 

Cal —Py V IMeitner, supra 

17.10 N J —Esposito V. Lazar, 66 A. 
2d 172, 2 N J. 257. 

17.15 Ill—Sommers v Burns, 124 
NE2d 674, 5 Ill App 2d 232 

17.20 Mo—Howell v. Reynolds, 249 
S W 2d 381. 

£albor and materials 

Mo—Howell V Iloynolds, supra. 

17.25 Neb—Conkey v. Knudsen, 8 
N.W.2d 538, 143 Neb. 5. 

17.30 Or.—Harris v. Harris, 84 P. 
2d 500. 160 Or 276. 

18. Ala—Tennessee Valley Sand & 
Gravel Co v Pilllngr, 47 So 2d 236, 
35 Ala App 237, certiorari denied 
47 So 2d 215. 264 Ala 10 
Nev.—Los Angeles & S. L. R. Co. v. 
Umbaugh. 123 P.2d 224, 61 Nev. 
214. 

Ohio —Hermanles v. Standard Oil 
Co., App., 131 N.B.2d 233. 

18. Okl —Allen v. Clover Valley 
Lumber Co., 42 P.2d 860, 171 Okl. 
238. 

Ta.—Gough V. Halperin, 159 A. 447, 
306 Pa. 230 

Tex.—Dallas Ry. & Terminal Co. v. 
Straughan, Clv.App., 254 S.W.2d 
882. 


Wl.s—Rasmussen v Milwaukee Eler 
Ry. & Transport Co, 47 N.W 2d 
730, 250 WIs 130, mandate modi¬ 
fied on other grounds and rehear¬ 
ing denied 49 N W 2d 272—Brown 
v. Montgomery Ward & Co., 267 N. 
W 292. 221 Wis 628. 

4 C J p 717 note 23. 

18.6 Tex —Peerless Oil & Gas Co. 
v. Teas, Civ.App. 138 S.W.2d 637, 
afTiimed 158 S.W.2d 768, 138 Tex 
301. 

18.10 Tenn—Sweeney v. Carter, 137 
S W 2d 892, 24 Tenn.App 6. 

Parties held bound by remittitur 

(1) Plaintiff’s acceptance of remit¬ 
titur, although under protest, bound 
him, because it did not appear that 
trial Judge ordered remittitur on 
ground that he thought verdict was 
so excessive as to indicate passion, 
prejudice, corruption, partiality, or 
unaccountable caprice on part of 
Jury, which Is the only case in which 
plaintiff can accept remittitur un¬ 
der protest and save Question in ap¬ 
pellate court. 

Tenn.—Rea Construction Co. v. Lane, 
162 SW.2d 1033, 25 Tenn.App. 126 
—Harrison v. Graham, 107 S W.2d 
617, 21 Tenn.App. 189. 

(2) Plaintiff held not entitled to 
have remittitur set aside where re¬ 
mittitur was not required because 
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I Jury were actuated by improper mo¬ 
tives. 

Tenn —RIce-Stlx Dry Goods Co. v. 

' Self. 101 SW.2d 132, 20 Tenn App. 
498 

(3) Acceptance of remittitur sug¬ 
gested on ground that verdict was 
excessive only, and not on ground 
that it was so excessive as to in¬ 
dicate passion, prejudice, partiality, 
or caprice of Jury, was binding on 
plaintiff, even though accepted un¬ 
der protest, and could not be re¬ 
viewed by appellate court. 

Tenn—Ezell v. Post Sign Co., 206 S. 
W.2d 18, 80 Tenn.App 2B6—Swee¬ 
ney V. Carter, 137 S.W.2d 892, 24 
Tenn.App. 6—Chumley v. Anderton, 
103 SW.2d 331. 20 Tenn.App. 621. 

19. Tex.—C W. Ilahl & Co v. South¬ 
land Immigration Ass’n, IIC S W. 
831, 63 TexCiv.App 692. 

19.5 Kan—Herl v. Herl, 114 P.2d 
817, 164 Kan. 44. 

AoooniLtlng 

Kan.—Herl v. Herl, supra. 

19.10 Kan.—Harrington v. Propul¬ 
sion Engine Corp., 241 P.2d 738, 
172 Kan. 674. 

Broksr*B ootiosL for oomulsBioa 
Kan.—Harrington v. Propulsion En¬ 
gine Corp., supra. 

19.15 Cal.—Bille v. Manning, 210 P. 
2d 264, 94 C.A.2d 142. 
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One may not complain, on review, of errors which and entry of the order,as in the case of an order 
he committed or invited in respect of proceedings on a motion to dismiss the cause, or plaintiff's plead- 
on motions,*® The entry of an order granting or ing;** or a motion for a directed verdict,for a 
denying a motion cannot be assigned as error by nonsuit,or for judgment;22-15 or a motion to 
one who procured, invited, or condoned the making discontinue ;* 2.20 ©r a motion for a new trial.** 


ao. Cal.—^Keefer v. Keefer, 87 P. 

2d 856. 81 C.A.2d 335. 

Mo.—Turnbow v. Kansas City Rys. 

Co., 211 S.W. 41. 277 Mo. 644. 

Neb.— CorptiB Juris Seoniidimi qnot- 
ed la Pahl v. Spragrue, 42 N.W.2d 
367, 371. 152 Neb 681. 

Nev.—Oottwals v. Rencher, 98 P.2d 
481, 60 Nev. 86, 126 A.L.R. 1262. 
Tex.—Bradley v. Texas & P. Ry. Co., 
Com.App.. 1 S.W.2d 861. 

Oonrt’s remark oa mllasr oa motioa 
A remark by the trial Judge, on 
ruling on a motion for a directed 
verdict, that the testimony was 
stronger than on a former hearing, 
was no ground for complaint on ap¬ 
peal, appellant having invited the re¬ 
mark by his motion, and not having 
asked for an exclusion of the Jury. 
S.C.—Babcock v. Postal Telegraph- 
Cable Co., 109 S.E 116, 117 SC 
304. 

Tailare to interrogate witnesses 

Plaintiff could not complain of the 
court’s failure to Interrogate wit¬ 
nesses whom he did not offer on the 
hearing on his motion to discharge 
the Jury because of a conversation 
between the foreman and defendant 
and his counsel. 

N.H—Beckley v. Alexander, 90 A. 
878, 77 N.H. 265. 

Pailnre to read affidavit 

Where defendant, on motion for 
continuance, was granted permission 
to read the affidavit of an absent 
witness, he cannot complain on ap¬ 
peal because he failed to do so. 

Ky.—Consolidated Fuel Co. v. Ste¬ 
vens, 3 S.W.2d 203, 223 Ky. 192. 

21. Cal.—Sheehan v. Board of Po¬ 
lice Com’rs of City and County of 
San Francisco, 206 P. 70, 188 C. 
625. 

Kalmus v. Kalmus. 230 P.2d 67, 
103 C..\2d 405, certiorari denied 
72 S.Ct. 292, 342 U.S. 903, 96 L.Kd. 
676. 

Colo —^Pcople V. City of Montrose, 
126 r.2d 1040, 109 Colo. 487. 

Ill.—Brinkman v. I*aulciewskl, 245 
lll.App. 307. See Clark v. Daniel 
Hayes Co. of Idaho, 215 lll.App. 
350. 

Kan.—Home State Bank v. School 
Dist. No. 17, 169 P. 202, 102 Kan. 
98. 

Ky—Gullett’s Adm’r v. Chesapeake 
& O. Ry. Co., 206 S.W. 641, 182 Ky. 
409. 

Minn.—BJorgo v. First Nat. Bank of 
Emmons. 149 N.W. 3, 127 Minn. 106. 
L.R.A.1916A 287. 

Mo.—Fitzroy v. People’s Bank of 
Cardwell, App., 195 S.W. 520. 


Neb.— Corpus Juris Seoimdiim quot¬ 
ed in Pahl V. Sprague, 42 N.W.2d 
367, 371, 162 Neb. 681. 

N.M.—Ferguson-Steere Motor Co. v. 
State Corp. Commission of N. M., 
292 P.2d 333, 60 N.M. 464. 

N.D—Olstad v. Stockgrowers Credit 
Corporation, 266 N.W. 109, 66 N.D. 
416. 

Tex.—Dallas Ry. & Terminal Co v. 
Straughan, Civ.App., 254 S.W.2d 
882. 

Va.—Wade v. Peebles, 174 S.E. 769. 

162 Va. 479. 

4 C.J. p 717 note 24. 

Beinstatement of case 
Defendant who moved to open 
Judgment striking the case from the 
docket could not thereafter assert 
that the court erred in reinstating 
the case. 

Ky.—IIays v. Baker. 35 S.W.2d 296, 
237 Ky. 266. 

Beopening decree 

Plaintiffs requesting the trial court 
to reopen a former decree cannot 
complain because the court did so 
Colo.—In re Water Rights in Water 
Dist. No. 17. 277 P. 763, 85 Colo. 
555. 

Not precluded from raising jarisdio- 
tlonal objection 

Plaintiff, by resisting a wife’s mo¬ 
tion to dissolve an attachment on the 
ground that the debt was her hus¬ 
band's and the res attached her in¬ 
dividual property and by proceed¬ 
ing to a hearing on affidavits, was 
not precluded from complaining of 
di.ssolution, the court having been 
without Jurisdiction to resolve the 
question decided. 

Idaho—Fir.st Nat. Bank v. Collins, 9 
P.2d 802, 51 Idaho 689. 

22. Fla.—Hawkins v. Perry, I So. 

2d 620, 146 Fla 766. 

Ga—W. T. Uawleigh Co. v. Forbes, 
48 SE2d 925, 77 GaApp. 620 
Ill—F J. Weddige Co v. Pabst 
Sales Co, 109 N E 2d 801, 349 Ill 
App. 1, 

Ky—Cawood v. Cawood’s Adm’x, 147 
SW.2d 88. 285 Ky. 201. 

Neb— Corpns Jnris Becnndnm quot¬ 
ed in Pahl V. Sprague, 42 N.W 2d 
367, 371, 162 Neb. 681. 

N J —Bauer v. City of Newark, 81 A. 
2d 727. 7 N J. 426. 

Tex —Whitehead v. Traders & Gen¬ 
eral Ins. Co, Civ.App., 128 S.W.2d 
429—Aycock v. Texas Transp. Co, 
60 S.W. 1061, 21 Tex.Civ.App. 163. 
4 C.J. p 716 note 13. 

Dismissal of intervention 

Plaintiff could not predicate error 
on the dismissal of an intervention 
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filed in an action for conversion, 
where he moved for such dismissal. 
Wash.—Sliacovich v. Scandinavian 
American Bank, 153 P. 1077, 88 
Wash. 674. 

Determination on filed affidavits 

Where defendant filed affidavits in 
support of motion to dismiss action 
as being barred by statute of limi¬ 
tations, plaintiffs filing opposing af¬ 
fidavit. but not demanding submis¬ 
sion of any question of fact to Jury 
and not offering or requesting any 
other proof, could not, on appeal 
from Judgment of dismissal, object 
to determination of motion on such 
affldavit.s 

Ill.—Guaranty Mortg. & Sec. Co. v. 
City of Chicago, 65 N.E.2d 632, 328 
Ill App. 276. 

22.5 Pa.—^Wynne v. Lower Merlon 
Tp., Super., 124 A.2d 487. 

Question left to determination of 
Jtiry 

Ill.—Angelos v. Dittman, 116 N.E 2d 
914, 351 lll.App 668. 

Mo—Smith v. Staley, App., 166 S. 
W.2d 766. 

22.10 Cal —Cantor v. Santa Clara 
County, 293 P.2d 894, 139 C A 2d 
441. 

Withdrawn grounds 

Where defendant withdrew as 
ground for nonsuit contention that 
plaintiff failed to establiah his right 
to maintain the action, which claim¬ 
ed defect might have been corrected 
by further proof, that ground is not 
available to defendant In appellate 
court. 

Cal —Lawless v. Calaway. 147 P.2d 
604, 24 C.2d 81. 

22.15 Mo—Hodges v Brooks, 110 
S.W.2d 1130, 232 Mo.App. 667. 

Motion based on failure to file in 
time 

Mo —Hodges v. Brooks, supra. 

22.20 Ala.—May v. Dothan Buick 
Co., 8 So 2d 44 6. 30 Ala App. 456. 
certiorari denied 8 So.2d 448, 243 
Ala 37. 

Pailure to offer to amend complaint 

Plaintiff could not complain on ap¬ 
peal because trial court refused to 
set aside a Judgment of discontinu¬ 
ance properly rendered and restore 
the case to the docket, where plain¬ 
tiff did not offer to amend complaint 
further after motion to discontinue 
was filed. 

Ala.—^May v. Dothan Buick Co., su¬ 
pra. 

23. Arls.—Lyric Amusement Co. v. 
Jeffries, 120 P.2d 417. 68 Arlz. 881 
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On the same principle, the failure of the trial court 
to act on a motion cannot be assigned as error by 
one who was responsible for the court's nonaction.24 

One who moves for a decree on the pleadings 
cannot complain that an adverse ruling was prema- 
ture.24**^ 

Where a party has not committed or invited the 
error in respect of proceedings on motion, he is not 
precluded from raising the error in the appellate 

court.24.10 


APPEAL & ERROR §§ 1512-1513 

§ 1513. - Defects in Proceedings for Re¬ 

view 

One may not, on review, take advantago of errors 
committed or invited by himself, or adopt a position in¬ 
consistent with that previously assumed, with respect 
to the proceedings for review. 

In accordance with the rules stated supra §§ 1501, 
1503, one may not, on review, take advantage of 
errors or defects committed or invited by him, or 
adopt a position inconsistent with that taken by him 
below, with respect to the proceedings for review.26 


—Phoenix Title & Trust Co. v. 
Horwath, 19 P.2d 82, 41 Ariz. 417. 
Cal.—Silvers v. Wesson, 266 P.2d 169, 
122 CA. 902. 

Kan —Hawkins v. Wilson, 267 P 2d 
1110, 174 Kan 602—Brlggrs v. Shep- 
ler, 224 P 61. 116 Kan 614. 

Ky.—National Union Fire Ins. Co. v. 
Forkner, 202 SW 765. 219 Ky. 119 
—Gullett’s Adm’r v. Chesapeake & 
O. Ry. Co., 206 S.W. 641, 182 Ky. 
409. 

Minn —Bjorgo v. First Nat. Bank of 
Emmons, 149 NW. 3, 127 Minn 
105. LRA 1915A 287. 

Mo.—Powell v. Bierman, App , 296 S 
W. 247. 

Neb—Corpus Juris Secundum quot¬ 
ed In Pahl v Sprague, 42 NW2d 
867, 371, 152 Neb 681 
ND—Olstad v Stockgrowers Credit 
Corp., 266 N.W. 109, 66 N D. 416 
Pa.—Essex Packers Limited v Ki- 
secker, 95 A 2d 544, 373 Pa. 361. 

Connor v. Hamilton, Com.Pl., 16 
Beaver 64, 

SC—Baroody v Anderson, 11 S.E.2d 
860, 196 SC. 422. 

Wash.—Biehn v Lyon, 189 P.2d 482. 

29 Wash.2d 750. 

4 C.J. p 717 note 24 [b]. 

Supplemental motion for new trial 

Where defendant’s supplemental 
motion for new trial filed after ex¬ 
piration of term was heard and pass¬ 
ed on by trial court as motion for 
new trial, defendant could not change 
position on appeal and contend that 
supplemental motion was in fact a 
petition for new trial under differ¬ 
ent statute 

Okl.—Mid-Continent Petroleum Corp 
V. Jamison, 171 P.2d 976, 197 Okl. 
887. 

Dsfaudaat estopped by owa motion 
from oomplaiuing' of groat of 
plaintiff’s motion 

Defendant, by moving for new tri¬ 
al after verdict and judgment for 
plaintiff, is estopped from taking the 
position in the appellate court that 
the trial court erred in granting 
plaintiff’s motion for new trial. 

Mo. —Fitzroy v. People’s Bank of 
Cardwell, App., 195 S.W. 620. 

Terms of extension of time to move 

Defendant having accepted terms, 
on which an order extending the time | 


I to move for new trial was made can- 
I not subsequently on appeal ques¬ 
tion the propriety thereof. 

SD—First Nat. Bank v. Selmser 
Fuel & Grain Co.. 227 N.W. 62, 65 
SD. 686. 

Withdrawal of motion 

Defendiint withdrawing motion for 
new trial and standing on motion for 
Judgment on special findings not¬ 
withstanding a general verdict, may 
not contend on appeal that a new 
trial should have been granted. 

Kan —Smith v. Tri-County Light & 
X’ower Co., 243 P. 331, 120 Kan. 
354, overruling motion 241 P. 1090, 
120 Kan. 123. 

Not estopped to questioa void order 

An order of the court overruling 
a motion for new trial made by a 
judge, while outside the county Is 
void, and a plea that one of the par¬ 
ties is estopped from raising the 
question because he procured the or¬ 
der is not available. 

Okl —^Wade v. Hope & Killingsworth, 
213 P. 649, 89 Okl. 64. 

24. Ill —Globe Paper Box Co. v. 
United Pressed Products Co., 25 N. 
E2d 842, 303 111 App. 660. 

Tex —Akes v. Sanford, Civ. App , 39 
SW. 952. 

4 C J. p 717 note 26. 

24.5 Fla —Rigel v. National Cas. 
Co., 76 So.2d 285. 

24.10 Idaho.—^Voellmeck v. North¬ 
western Mut. Life Ins. Co., 92 P.2d 
1076, 60 Idaho 412. 

Motion for new trial 

Cal.—Springer v. Sodestrom, 129 P. 

2d 499, 64 C.A.2d 704. 

Tex—Scoggins v. Curtiss & Taylor, 
219 S.W.2d 461, 148 Tex. 16. 

25. Ala.—^Northlngton v. Priddy, 162 
So. 408, 26 Ala.App. 476. 

Cal —Crinella v. Northwestern Pac 
R. Co., 269 P. 774, 85 C A. 440— 
Stoner v. Security Trust Co., 190 P. 
600, 47 C.A. 216. 

Ga—Beverly v. Wilson, 91 S.B. 615, 
19 Ga.App. 398. 

Ill—^Kunde v. Prentice, 160 N.E. 193, 
829 111. 82. 

Ind.—American Nat. Red Cross v. 
Felzner Post, 169 N.E. 771, 86 Ind. 
App. 709—.^tna Ins. Co. of Hart¬ 
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ford, Conn. v. Jones, 116 N.E. 697, 
64 Ind.App. 251. 

Iowa.—Klnman v. Hill, 166 N.W. 
168. 

Ky.—Chesapeake & O. Ry. Co. v. Van¬ 
hoose, 270 S.W 740, 208 Ky. 117. 
Mich—Walters & Hemming, Inc. v. 
Andres, 66 N.W.2d 88, 340 Mich. 
628. 

Mont.—Krause v. Insurance Co. of 
North America, 235 P. 406, 73 

I Mont 169. 

Neb—Young v. Johnson & Blind, 202 
N.W. 463, 113 Neb. 149. 

Nev—Dixon v. Pruett, 177 P. 11, 42 
Nev. 345. 

N.J—State ex rel. Wm Eckelmann, 
Inc., V. Jones, 72 A.2d 872, 4 N.J. 
374. 

NM—McMillen v. Boatright, 149 P. 
305, 20 N.M. 343. 

Tex.—Comer v. Farrell, Civ.App., 46 
S.W 2d 432 

Va—First Nat. Co v. State-Planters 
Bank & Trust Co., 180 S.E. 281, 164 
Va. 491. 

Wash—Smith v Bratnober, 62 P 2d 
455, 188 Wash. 244—T.«ee v. Ryzek, 
175 P 297, 103 Wash. 622. 

W.Va.—Clonch v. Tabit, 12 S E.2d 
521, 122 W.Va. 674. 

Absence of statement stricken on 
own motion 

Appellee could not on appeal com¬ 
plain of the absence of a statement 
of facts where it was on her own 
motion that the statement of facts 
duly authenticated by the official 
court reporter and approved by the 
trial judge was stricken from the 
record solely on the technical ground 
that it was in narrative instead of 
question and answer form. 

Tex —Central Surety & Insurance 
Corporation v. French, Civ.App., 72 
S.W.2d 699. 

OaniLot contradict coacessioii 

Where defendants’ counsel con¬ 
ceded that a logging contract had 
been paid, defendant could not, on ap¬ 
peal. claim that the record on that 
issue was incomplete. 

Wash.—Zehle v. Peterson, 266 P. 
684, 147 Wash. 476. 

Completeness of record 

Where failure to have a rpcord 
made complete is due to litigant’s 
laches, he cannot complain. 



§§ 1513-1514 APPEAL & ERROR 

Thus, an appellant cannot complain that an appeal 
was improperly taken and an appellant or plain¬ 
tiff in error will not be permitted to base an assign¬ 
ment of error upon a defect in the record, such rec¬ 
ord being made up at his instance for the purpose 
of taking the cause to the appellate court nor 
can appellant assert that his appeal is void because 
the proceedings from which it was taken were ir¬ 
regular and unauthorized.28 

Where one of the grounds for a new trial was 
error in admitting certain evidence, appellant can¬ 
not complain of the omission of such evidence from 
the record.28.6 Failure of defendant to present to 
the appellate court, as a part of the record of the 
case, evidence which he considered material to a 
determination of the issues in the case, cannot form 
the basis of error of which defendant can com- 
plain.28.10 Where respondent, on whom rested the 
duty of presenting the reporter's transcript, failed 
to present it, he in effect waived the right to rely on 
the evidence contained therein, and he cannot com¬ 
plain on appeal that the transcript is not a part of 
the record.28.15 

Where appellant, no less than respondent, has 
incorporated similar irrelevant pleadings and record | 


6 C.J.S. 

entries in his own abstract, he is not in a very good 
position to complain of the matters brought up by 
respondent in any event, where the court, in 
reaching its decision, considered only the matters 
properly before it in the case, appellant is not 
harmed by respondent's abstract, and a motion to 
strike it will be overruled.28-26 Where, after the first 
judgment, a further hearing was had, petitioner who 
prepared and presented the order for the entry of 
the second judgment is estopped to contend that the 
second judgment is not the final judgment, with 
respect to the timeliness of respondent's appeal. 

An appeal will not be dismissed because respond¬ 
ent is not satisfied with a bill of exceptions where he 
signed and agreed to the bill as filed. 2 8 35 

§ 1514. Assent to, or Recognition of Validity 
of, Proceedings 

a. In general 

b. Particular applications of rule 

a. In General 

One who hae assented to, acquiesced in, or recognized 
the validity of, matters or proceedings not constituting 
fundamental error may not complain thereof on review. 


La.—Kinnlson v. Wall, App., 146 So. 

871. 

Delay 

(1) Defendant could not take ad- 
vantagre of his own delay In filing 
statement of facts 

Tex.—Mueller v. Bobbitt, Clv.App, 

41 S.W.2d 466. 

(2) Where appellee's counsel on 
the last day on which bills of ex¬ 
ception could be signed without an 
order from the court extending the 
time, agreed to meet counsel for ap¬ 
pellant on the following day for the 
purpose of having bills made ready 
for the court's signature, and there¬ 
by led appellant's counsel to believe 
that he would consent to the signing 
of the bills on the following day, ap¬ 
pellee was estopped to object to con¬ 
sideration of the bills, on the ground 
that they were not signed within the 
required time. 

Md.—Stiegler v. Eureka Life Ins. 

Co. of Baltimore, 127 A. 397, 146 

Md. 629. 

Objsotor’s abstract oo&talnlng same 
dsfsot 

Appellants' motion to strike pages 
of appellee’s additional abstract be¬ 
cause the evidence therein is set out 
by question and answer and the rec¬ 
ord unduly lengthened will be over¬ 
ruled, where some of the evidence in 
appellants' abstract is likewise so 
set out, and also in their additional 
abstract. 

Iowa.—Kinman v. Hill, 166 N.W. 168. 


I Bight of appeal 

One who brought an action and 
obtained relief against the sole de¬ 
fendant cannot claim that defend¬ 
ant’s interest In the subject matter 
was not such as would support an 
appeal by him. 

Ind—Applegate v. State ex rel. Pet- 
tljohn. 186 NE. 911, 205 Ind. 122. 

Sstoppel not estahUshed 

Participation by respondent with¬ 
out objection in settlement of the 
transcript to be used on appeal, un¬ 
der Code Clv.Proc. S 953 a, does not 
estop him from claiming that the 
appeal was not taken within the time 
prescribed by S 939. 

Cal.—^Aspegren & Co. v. Sherwood, 
Swan & Co., 250 P. 400, 199 C. 682. 

rillBg of taraoscrlpt 

La.—McDermott v. Kilpatrick, 6 So. 
2d 332, 198 La. 1053. 

Parties 

Any error as to appellees not hav¬ 
ing been parties In Interest below 
constituted Invited error, where ap¬ 
pellant, by his verified petition for 
leave to appeal, made appellees par¬ 
ties and brought them into court as 
such. 

Ind.—Williams v. McGuire, 60 N.E.2d 
609, 115 lnd.App. 586. 

OsrtUloatsa of ssospiloA 
Attorney cannot contend before 
trial court that certificates of excep¬ 
tion had been properly certified by 
trial Judge and contend in supreme 
court of appeals that he had no no¬ 
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tice of time when, and place where, 
certification would be made. 

Va.—Town of Falls Church v. Myers, 
46 SE.2d 31, 187 Vo. 110. 
Attachment bond 

Miss —General Contract Corp. ▼. 

Bailey, 67 So 2d 485, 218 Miss. 484. 
Appeal bond 

Miss.—Great Atlantic & Pacific Tea 
Co. V. Majure, 168 So. 468, 176 Miss. 
356. 

26. Ala.—^Northington v Priddy, 162 
So. 408, 26 Ala.App 476. 

27. Ky.—Brown v. King, 1 Bibb 462. 
Tex.—Ivey v. Lane, Civ.App., 226 S. 

W. 61, error refused. 

28. Pa.—Delaware, etc., R. Co. v. 
Burson, 61 Pa 369. 

28.5 Ind.—In re Liquidation of 
Bourbon Banking Co., 61 N.E 2d 
80, 222 Ind. 1. 

28.10 Ariz.—Ilaining Lumber Co. v. 
Octavius Leon, Inc., 215 P.2d 909, 
70 Ariz. 31. 

28.15 Ariz.—In re Balke’s Estate, 
206 P.2d 782, 68 Ariz. 373. 

28.20 Mo.—Row v. Cape Girardeau 
Foundry Co., App., 141 S.W.2d 118. 
28A6 Mo.—Row v. Cape Girardeau 
Foundry Co., supra. 

28.30 Ill.—^In re McCormick's Es- 
Ute, 2 N.B.2d 967, 286 Ill.App. 90. 
Wash.—Jemo v. Tourist Hotel Co.,- 
104 P. 820, 66 Wash. 695, 80 L.RJL, 
K.S., 926, 19 Ann.Cas. 1199. 

28.35 Mo.—Bedsaul v. Feeback, 106 
S.W.2d 431, 341 Mo. 50. 
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One who has assented to, or recognized the valid- view,** especially where the errors were not prej- 
ity of, matters or proceedings not constituting fun- dicial.** 
damental error may not complain thereof on re- 


29. Ariz.—Matson v. Bradbury, 10 
P.2d 876, 40 Ariz. 140—Jones v. 
Morrison, 210 P. 472, 24 Ariz. 367. 
Ark.—Zurich General Acc. & Liabil¬ 
ity Ins. Co. V. Smith, 189 S.W.2d 
718, 209 Ark. 136. 

Cal.—Greenfield v. Mather, 194 P.2d 
1, 82 C.2d 28. 

Thomas v. Hoffman, 9 P.2d 538, 
122 C.A. 218. 

Colo.—^West Elk Land & Live Stock 
Co. V. Telck, 206 P. 270, 71 Colo. 
79. 

Ga.—Rivers v. Key, 7 S.E.2d 732, 189 
Ga. 832—Walker v. Berger, 96 S.E. 
627, 148 Ga. 326. 

Hefner v. Fulton Bag & Cotton 
Mills, 142 S.E. 303, 37 Ga.App. 801 
—J. W. & R. L. McMillan v. Rodg¬ 
ers, 124 S.E. 354, 32 Ga App. 647— 
Cuthbert Ice Co v. York Mfg. Co., 
93 S.E. 279, 20 Ga.App 695. 
Idaho.—Aker v Aker, 20 P.2d 796, 
52 Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. 80, 290 
U.S 587, 78 L.Ed 518. 

Ill.—GafCner v. Meier, 82 N.E 2d 818, 
336 Ill.App. 44. 

Ind.—Showers v. Goodman, 119 N.E. 

219, 67 Ind App. 352 
Iowa.—Hackman v. Beckwith, 64 N. 
W.2d 275, 245 Iowa 791—People's 
Sav. Bank of Avoca v. McCarthy, 
281 N.W. 482, 211 Iowa 40—In re 
Lear's Estate, 213 NW. 240, 204 
Iowa 846—Benson & Marxer v. 
Brown, 179 N.W. 81, 190 Iowa 848 
—Blrdsall V. Perry Gas Works, 
161 N.W. 804, 181 Iowa 1268. 

Elan.—Hull v. Prairie Queen Mfg. 

Co., 141 P. 692, 92 Kan. 538 
Ky.—Louisville & N. R. Co, v, Gal¬ 
loway, 294 SW 135, 219 Ky. 695— 
Equity Life Assur. Soc. of U. S. v. 
Bailey, 284 SW. 403, 214 Ky. 754— 
Bannon v. Pox, 250 S.W. 966, 199 
Ky. 262—Huffman v. Hatcher, 198 
S.W. 236, 178 Ky. 8, L.R.A.1918B 
484. 

Md.—Nichols v. McGill, 178 A. 697, 
168 Md 686. 

Mass.—O’Neil v. Small, 167 N.E. 649. 
268 Mass 305. 

Mich.—Curry v. Raich, 222 N.W. 160, 
245 Mich. 146—^Drolshagen v 

Drolshagen, 202 N.W. 959, 230 Mich. 
444—Decker v. Pierce, 157 N.W. 
384, 191 Mich. 64. 

Mo.—Taylor v. Cleveland, C., C. & 
St. L. Ry. Co., 68 S.W.2d 69, 838 
Mo. 650, certiorari denied Cleve¬ 
land, C., C. & St. L. Ry. Co. v. Tay¬ 
lor, 64 S.Ct. 121, 290 U.S. 686, 78 L. 
Ed. 690—^Munford v. Sheldon, 9 S. 
W.2d 907, 820 Mo. 1077. 

Pulsifer V. City of Albany, App., 
47 S.W.2d 283. 

N.T.—Schulman v. Schick, 218 N.T. 
8. 828, 215 App.Div. 846, afi!lrmed 
154 N.E. 688. 243 N.T. 627—Ehrlich 


V. .Tack Mills, Inc., 218 N.T.S 895, 
216 AppDiv. 116. affirmed 162 N.E. 
639, 248 N.Y. 698—Kanter v. New 
Amsterdam Casualty Co., 187 N.T. 
S. 644. 196 App Div. 766, affirmed 
135 NE. 935, 283 N.T. 602. 

N.C.—Lockleair v. Martin, 96 S E.2d 
24, 246 N.C. 378—Parker v. Dick¬ 
inson. 145 S.E. 231, 196 N.C. 242. 
N.D.—St. Anthony & Dakota Eleva¬ 
tor Co V. Martineau, 163 N.W. 416, 

80 N.D. 425—Freeman v. Clark, 149 
N.W. 666. 28 ND. 678. 

Ohio.—Hagerman v City of Dayton, 
App. 65 N.E.2d 893. reversed on 
other grounds 71 N.E.2d 246, 147 
Ohio St. 313. 170 A L.R 199. 

Okl.—Taliaferro v. Reirdon, 99 P.2d 
600, 186 Okl. 607. 

Pa.—Knecht v Reichard, 60 Pa Su¬ 
per. 273 

R. I.—U S Bond & Mortgage Liquida¬ 
tion Corp. V. Boyle, 20 A.2d 634, 67 
R.I. 34—Iona Specialty Co. v. 
Goldsohine, 116 A. 663 

S. C.—Nlmmons-Adams Lumber Co. v 
Whitten, 24 S E.2d 272, 202 S.C. 197 
—Slrrine v. C E Graham Trust 
Fund, 134 S.E 416, 136 S C 448. 

Tex.—Keels v. First Nat. Bank, Civ. 
App , 71 S.W.2d 372—Ineeda Laun¬ 
dry v. Newton, Civ App., 33 S.W.2d 
208—First Nat. Bank v. Brown, 
Civ App., 4 S W 2d 635, reformed in 
other respects. Com App, 15 S.W. 
2d 563—Cornish v Houston Termi¬ 
nal Land Co . Civ App , 257 S W. 
676—Gulf Refining Co. v. Bonin, 
Civ App, 242 SW. 776—Reliable 
Iron Works v. First State Bank & 
Trust Co, Civ App, 241 S W. 692— 
Ben C. Jones & Co. v. State Print¬ 
ing Co., Civ.App., 228 S.W. 619, 
dismissed for want of jurisdiction 
—Teel V. Brown, Civ.App., 186 S.W. 
319. 

Va.—Morrison v. Morrison, 14 S E 2d 
822, 177 Va. 417—Duncan v. Car- 
son, 106 SE 62, 127 Va. 306—Dean 
V. Dean, 96 S E. 431, 122 Va. 513 
Wash—Manalian v Aumiller, 188 P. 
789, 110 Wash 673. 

Wyo—Allith-Prouty Co. v. Wallace, 
233 P. 144, 32 Wyo. 392, 39 A.L K 
513, rehearing denied 234 P. 504, 
82 Wyo. 392, 39 A.L R. 613. 

19 C.J. p 1226 note 90—64 C.J. p 605 
note 70. 

Admissions of oonassl 

Appellant was e.stopped by assent 
to claim that admissions were not 
made by his counsel, or were inad¬ 
vertently made. 

Wash.—Black v. Suydam, 142 P. 700, 

81 Wash. 279, Ann.Ca8.1916D 1113. 

Ooaosdsd prayer as law of case 

Where plaintiff’s first prayer was 
conceded by defendant, whether or 
not correct it became the law of the 

case. 


Md.—City & Suburban Ry. of Wash¬ 
ington V. Clark, 97 A. 996, 128 Md. 
281. 

Dismissal of abandoned exceptions 

Parties to a foreclosure, having 
abandoned exceptions to the commis¬ 
sioner's report of foreclosure sale, 
cannot complain because the Judge 
dismissed them. 

Mich.—Spike v. Washtenaw Circuit 
Judge, 226 N.W. 822, 248 Mich. 101. 
Error of oodefendant 
Defendant, who dismissed an ap¬ 
peal as to a codefendant, could not 
complain of an error for which the 
codefendant only was responsible. 
Or.—Storla v. Spokane, Portland & 
Seattle Transp. Co., 12 P 2d 1009, 
140 Or. 366. 
acntnal error 

Where findings of fact and con¬ 
clusions of law were made and filed 
by the trial judge on Dec 21, 1922, 
and both parties treated a nunc pro 
tunc order, based thereon, by his 
successor on April 25, 1923, as final, 
and appealed therefrom, if there was 
error or unnecessary delay in apply¬ 
ing for such nunc pro tunc order It 
was mutual. 

Mont—In re Bradfleld’s Estate, 821 
P. 631, 69 Mont. 247. 

▼oluatary dismissal of appeal 

In an Impeachment proceeding de¬ 
fendant's voluntary dismissal of ap¬ 
peal from an order granting the 
state’s motion for new trial was 
ht‘ld to preclude review thereof on 
appeal after second trial. 

Ala.—Batson v. State, 113 So. 800, 
216 Ala. 275. 

Estopped from qnestloaing Juris¬ 
diction 

Defendant in chancery court who 
did not insist on an objection to the 
jurisdiction, and who filed a cros.s 
bill, is estopped on appeal from ques¬ 
tioning the jurlsdl<*tion 
Miss.—Indianola Compress & Stor¬ 
age Co. V Southern Ry. Co. In Mis¬ 
sissippi. 70 So. 703, 110 Miss. 602. 
Waiver of “jurisdlctioiLal value” 

The reviewing court could not con¬ 
sider the alleged lack of jurisdiction 
of the trial court, where jurisdiction¬ 
al value had been specifically waived. 
N.J.—Thomas Wood & Sons v. Me- 
melaar, 168 A. 606, 11 N.J.Mlsc. 
823. 

Approval by conduct 

Utah—Ludlow v. Colorado Animal 
By-Products Co., 137 P.2d 347, 104 
Utah 221. 

30. Idaho.—Trask v. Boise King 
Placers Co., 142 P. 1073, 26 Idaho 
290. 

Tenn.— Inman v. Fox, 1 Tenn.App. 
119. 
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Thus, where fundamental error is not involved, ment,*^ such as a stipulation,*3 or as to which he 
one may not question matters or proceedings to has acquiesced,or matters or proceedings which 
which he has consented,^! as in the case of an agree- 


31. Cal.—Keefer v. Keefer, 87 P.2d 
866, 31 C.A.2d 335—Flynn v. Toung, 
78 P.2d 245, 25 C.A.2d 614—Dunlap 
V. Commercial Nat. Bank of Los 
Angeles, 196 P. 688, 50 C.A. 476. 
Conn.—Vlall v. Lionel Mfg. Co., 98 A. 
329, 90 Conn. 694. 

Fla.—Phillips V. Lindsay, 136 So. 
666, 102 Fla. 936. 

Ga.—Paulk v. South Georgia Bldg. & 
Inv. Co., Ill S.E. 26, 162 Ga. 646. 
III.—lies V. Heidenrelch, 127 N.E. 
722, 293 III. 291. 

Williams v. Cowsert, 81 N.E.2d 
264, 835 Ill.App. 229—Driever v. 
Shephard, 269 Ill.App. 239—Severy 
V. McDougall, 190 IlLApp. 193. 
Iowa.—McDermott v. Ida County, 
171 N.W. 690, 186 Iowa 736. 

Kan.—^Hawkins v. Wilson, 267 P.2d 
1110, 174 Kan. 602. 

Ky.—Moore v. Shepherd, 226 S.W. 
484, 189 Ky. 693—Bastln v. Giv¬ 
ens’ Adm'x, 186 S.W. 836, 170 Ky. 
201 . 

La.—^Evans v. District Grand Lodge 
No. 21, O. U. O. O. F., App., 161 
So. 664. 

Me.—^Lewis v Marsters, 26 A.2d 649, 
139 Me. 17. 

Mich.—Wilson v Meldrum, 267 N.W. 
741, 269 Mich 523. 

Minn.—Confer Bros, v. Currier, 204 
N.W. 929, 164 Minn. 207. 

Mo.—Stripe v. Meffert, 229 S.W. 762, 
287 Mo. 366. 

Neb.—Gruntorad v. Hughes Bros., 
Inc., 73 N.W.2d 700, 161 Neb. 368— 
Tucker v. Paxton & Gallagher Co., 
41 N.W.2d 911, 152 Neb. 622—Cor¬ 
pus Juris Seoundom oltsd la Mill- 
slagle V. State, 296 N.W. 394, 396, 
138 Neb. 778. 

N.T.—Bussing v. Whitaker, 163 N.Y. 

S. 982, 177 App.Div. 96. 

N.C.—Liberty Central Trust Co. v. 
Union Trust Co., 130 S E. 113, 190 
N.C. 468. 

N.D.—St. Anthony & Dakota Eleva¬ 
tor Co. V. Martineau, 153 N.W. 416, 
30 N.D. 426. 

Ohio.—State ex rel. Sergi v. City of 
Youngstown, 40 N.E 2d 477, C8 
Ohio App. 254, appeal dismissed 32 
N.B.2d 862, 138 Ohio St. 123. 
Utah.—Cowan v. Salt Lake & U. R. 

Co., 189 P. 699, 66 Utah 94. 

Wls.—Golos v. Worzalla, 190 N.W. 
114, 178 Wis. 414. 

4 C.J. p 717 notes 28-30, p 718 notes 
31, 32—47 C.J. p 693 note 87. 

AppoiiLtmoii.t of master 

A party consenting to the appoint¬ 
ment of a master to state account 
cannot complain thereof on appeal. 
Miss.—Crawley v. Ivy, 117 So. 267, 
160 Miss. 827. 

Irregularities ia ohaaoery praotioe 
at one’s instance and consent are un¬ 


available to reverse a final decree 
against him. 

Fla.—McClanahan v. Mayne, 138 So. 
36, 103 Fla. 600. 

Estopped to repudiate oonseat 

Where plaintiff consented to an or¬ 
der in the lower court allowing time 
to defendants to file motion for new 
trial and conformed to it, and de¬ 
fendants lost their right of appeal 
from Judgment while waiting for a 
ruling on the motion, plaintiff was 
estopped to repudiate his consent on 
appeal. 

Iowa.—Trainer v. Kossuth County, 
201 N.W. 66, 199 Iowa 66. 

Oonseut not shown 

Although defendant’s counsel was 
present at the trial without an an¬ 
swer being filed after demurrer to 
the complaint was overruled, his fail¬ 
ure to except to the allowance of an 
attorney’s fee was not a consent 
thereto, so as to estop defendant to 
object to such allowance, because 
there was no prayer therefor, as re¬ 
quired by Clv.Pract.Act 9 299. 

Nev.—Mariner v. Milisich, 200 P. 
478. 46 Nev. 193. 

32. Cal.—Jackson v. Snow, 216 P. 
CO, 62 C.A. 56. 

Conn.—Todd v. Bradley, 122 A. 68, 
99 Conn. 307. 

Ga—Christopher v. Almond, 169 S. 
E. 899, 177 Ga. 211—Durrett v. 
McWhorter, 129 S E. 870, 161 Ga. 
179. 

Ill.—Johnson v. Canfleld-Swigart Co., 
136 NE. 608, 292 Ill. 101. 

Kan—Hawkin.s v. Wilson, 267 P.2d 
1110, 174 Kan. 602—Bottom v. Har¬ 
ris, 193 P. 1058, 108 Kan. 7. 

Ky.—^Adams & Sullivan v. Sengcl, 
197 S.W. 974, 177 Ky. 636, 7 A L.R. 
268. 

Me.—Maxim v. Thlbault, 126 A. 869, 
124 Me 201. 

Mas.s.—Saxeney v. Panis, 131 N.E 
331, 239 Mass 207. 

Mich.—Ludwig V Nordman, 20 N.W. 

2d 799, 313 Mich. 31. 

Miss —Hams Ice Cream Co. v. 

Hartsock, 90 So. 7, 127 Miss. 271 
N.Y.—Niagara Ferry & Transporta¬ 
tion Co. V. Eagle Star & Briti.sh 
Dominion Ins. Co, 242 NYS. 273, 
229 App.Div. 433, affirmed 173 N.E. 
896, 254 N.Y. 626, and certiorari 
denied Eagle Star & British Do¬ 
minion Ins. Co. V. Niagara Perry 
& Transportation Co, 51 S Ct. 182, 
282 U S 899, 76 L.Ed. 791. 

N.C.—Alexander v. Lowrance, 109 S. 

E. 639, 182 N.C. 642. 

Or.—McFarland v. Hueners, 190 P. 
684, 96 Or. 679. 

Pa.—Righter v. Parry, 109 A. 917, 
266 Pa. 373. 

R,I.—U. S. Bond & Mortgage Liqui¬ 
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dation Corp. v. Boyle, 20 A.2d 634, 
67 R.I. 34. 

Tex.—Lewis v. Pittman, Clv.App., 
191 S.W.2d 691—Chapman v. Ruck¬ 
er. Clv.App., 275 S.W. 193. 
Dismissal following agrssmsnt as to 
death of a plaintiff 
Where the parties agreed in open 
court that one of the plaintiffs had 
died pending the suit, and that his 
legal representative had not been 
made a party, and the case was dis¬ 
missed for that reason on oral mo¬ 
tion, the other plaintiffs could not 
thereafter contend that the dismissal 
was error because the death did not 
appear from any writing in the case. 
Ga.—Weaver v. McCullar, 106 S.E. 

476, 150 Ga. 820. 

Transfer to equity 
As the transfer of the cause to 
equity was by agreement of counsel, 
neither party is in a position to ques¬ 
tion the propriety of the court’s rul¬ 
ing. 

Ky—Hudson v. Outram, 261 S.W. 
847, 203 Ky. 78. 

33. Ariz.—McCray v. Barth, 267 P. 
421, 34 Ariz 43. 

Cal —Mann v. Mann, 172 P.2d 369, 76 
C.A.2d 32—Imperial Development 
Co. v. Imperial County, 191 P. 63, 
47 C.A. 794—Imperial Development 
Co. v. City of Calexico, 191 P. 60, 
47 C.A. 666. 

Ill—Koightley v. Glass. 113 N.E. 961, 
275 Ill 149. 

Kan —Hawkins v. Wilson, 267 P 2d 
mo, 174 Kan. 602. 

Mich—MacDearmid v. Detroit Unit¬ 
ed liy.. 185 N.W. 785, 216 Mich. 656 
Mont—Gilna v. Barker, 254 P. 174, 
78 Mont. 357. 

N.D —Walton v. Olson, 170 N.W. 
107, 40 N.D. 671. 

Wash.—Beeler v. Pederson, 272 P 
78, 160 Wash. 142—Bradley v. Don- 
ovan-Pattison Realty Co., 147 P 
421, 84 Wash. 654. 

Wls—Coolidge v. Rueth, 245 NW 
186, 209 Wis. 458. 85 A.L.R. 433 

Person legally adjudicated uon com- 
poB mentis 

Miss—Frierson v. Moorhead, 62 So. 
2d 833, 211 Miss. 811. 

34. Ala.—Watson v. Kirkland, 87 
So. 93, 204 Ala. 656. 

Ark.—Jennings v. Ft. Smith Dist. of 
Sebastian County, 171 S.W. 920, 116 
Ark. 130. 

Cal.—California Nat. Bank v. El Do¬ 
rado Lime & Minerals Co., 279 P. 
776, 207 C. 676. 

Keefer v. Keefer, 87 P.2d 866, 
31 C.A.2d 335—Progressive Finance 
Corporation v. Vlning, 1 P.2d 1004, 
116 C.A. 423. 

Colo.—Rossi v. Colorado Pulp & 
Paper Co., 299 P. 19, 88 Cola 461, 
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the party has condoned,*^*® concurred or or took any benefit,®® or where his acquiescence is 

permitted.*®-!® shown by a failure to object,*7 or by refusal of an 

offer to correct the error in question;** and where 
So, a litig^ant is not permitted to assi^ as error the parties have expressly or impliedly adopted or 
an order, ruling, decision, or other proceeding not acquiesced in a certain procedure or theory below 
fundamentally erroneous, under which he acted*® they may not complain of it above.** 

followed In Myers v. Beck, 299 P. I Hicks v. Hunter, Civ.App., 183 S. i sonal Injury has assumed the bur- 


60, 88 Colo. 457, and Myers v. Colo¬ 
rado Pulp & Paper Co., 299 P. 50. 
88 Colo. 459. 

Del.—^Emerson v. Universal Products 
Co., 179 A. 383, 6 W.W.Harr. 643. 
Qa.—McDougrald v. Ward, 22 S.E.2d 
107, 68 Ga.App. 36—Weeks v. Mc- 
Gahee. 13 S.E.2d 701, 64 Ga.App. 
683—Palrburn Banking Co. v. Citi¬ 
zens' Bank of East Point, 93 S E 
234, 20 Ga.App. 732. 

Ill.—People, by Kerner, v. United 
Medical Service, 200 N.E. 167, 362 
Ill. 442, 103 A.L.R. 1229. 

Paul v. Shukes, 47 N.E 2d 374, 
317 Ill.App. 660. See Swartout v. 
Swartout, 207 Ill.App. 463. 

Ind.—Hunter v. Beranisch, 189 N.E. 
632. 206 Ind. 408. 

Hofifman v. Hoffman, 67 NE.2d 
591. 115 Ind.App. 277, rehearing 
denied 58 N.E.2d 201, 116 Ind.App. 
277. 

Iowa.—Goldsberry v. Goldsberry, 262 
N.W. 631, 217 Iowa 760. 

Ky.—Hockcastle Gas Co. v. Endicott, 
64 S.W.2d 678, 261 Ky. 290. 

Minn.—Borowskl v. Sargent, 246 N. 
W. 640. 188 Minn. 102—Thwlng v. 
Minowa Co., 168 NW. 820, 134 

Minn 148, Ann.Cas.l918E 420. 

Mo.—Piper v. Wayne Mfg. Co., App., 
268 SW. 437. 

Neb—Corpus Juris Secundum cited 

in MillsJagle v. State, 296 N.W. 
394, 396. 138 Neb 778. 

N.J —Iverson v. Prudential Ins. Co. 
of America, 19 A.2d 214, 3 26 N.J. 
Law 280—Kanouse v Donatonia, 
111 A. 11. 94 N.J Law 516. 

N.M—Gottwald v Weeks, 63 P.2d 
637, 41 NM 18. 

N.Y —Queck-Borner v. Macy, 148 N. 
E. 643, 240 NY. 341. 

Graves v. Rudman, 267 N.Y.S 
212, 235 App Div. 380, appe.nl dis¬ 
missed 184 NE. 121, 260 N.Y. 628 
—Slnshelmer v. Underpinning & 
Foundation Co., 165 N.Y.S. 646, 178 
App.Dlv. 495. 

N.D—Walton v. Olson, 170 N.W. 107, 
40 N.D. 671. 

Okl.—Taliaferro v. Reirdon, 99 P.2d 
600, 186 Okl. 607—Cimarron Val¬ 
ley Pipe Line Co. v. Holmes, 78 P. 
2d 403, 182 Okl. 460—Banta v. 

Hestand, 76 P.2d 416, 181 Okl. 

661. 

Pa.—In re Huffman's Estate, 36 A.2d 
639, 349 Pa. 21. 

Tex.—Kenney v. La Grone, Civ.App, 
62 S.W.2d 600—Watts v. Wof¬ 
ford, Civ.App., 239 S.W. 321, dis¬ 
missed for want of Jurisdiction— 


W. 792, error refused. 

Wash—Getty v. Hutton, 188 P. 10, 
110 Wash. 124. 

Wyo —Moshannon Nat. Bank v. Iron 
Mountain Ranch Co., 21 P.2d 834, 
46 Wyo. 265. 

4 C.J. p 719 note 36—19 C.J. p 1227 
note 12. 

Tacit admission 

Plaintiffs, having tacitly admitted 
that defendant tendered an unearned 
premium on a fire policy to insured, 
who refused to accept it, cannot be 
heard to say that a Judgment dis¬ 
missing suit thereon should be re¬ 
versed because of defendant's failure 
to return such premium 
Colo.—Zimbelman v. Hartford Fire 
Ins. Co., 22 P.2d 866, 92 Colo. 636. 
34.5 Tenn.—^East Tennessee Natural 
Gas Co. V. Peltz, 270 S.W 2d 691, 
38 Tenn App. 100. 

34.10 Neb.—Reller v. Ankeny, 68 N. 
W.2d 686, 160 Neb. 47. 

34.15 Okl —Brightmire V. Darn old, 
272 P.2d 401. 

35. Ga.—Poole v. Southern Ry Co., 
129 SE 297, 34 GaApp 290. 

Ind —General Outdoor Advertising 
Co. V. City of Indianapolis Depart¬ 
ment of Public Parks, 172 NE 309, 
202 Ind. 85, 72 A.L.R 453 
N.D.—Morris v. Occident Elevator 
Co, 157 NW. 486, 3.3 N.D. 447. 
Okl.—Morrissey v. Shriver, 214 P. 
702, 88 Okl. 269. 

Pa —Levin v. Fourth St. National 
Bank, 121 A. 106, 277 Pa. 360. 

4 C.J p 718 note 34, 

36. Ala — Gorman-Gammill Seed & 
Dairy .Supply Co. v. Morton, 84 So. 
766, 203 Ala 530. 

Minn—Thwing v Minowa Co., 168 N. 
W. 820, 134 Minn. 148, Ann.Cas. 
1918E 420. 

Mo — Miller v, Harpster, 201 S.W. 
854, 273 Mo. 605 

Wash—Morgan v. Fairmount Ceme¬ 
tery Ass'n, 10 P.2d 244, 167 Wash. 
644. 

4 C.J. p 719 note 35. 

Accepted benefits of distribution 

Appellant, having taken the benefit 
of provisions of a Judgment distrib¬ 
uting funds by receiving the share 
thereof awarded to him, cannot, on 
appeal, question the distribution. 
Minn—Thwlng v. Minowa Co, 158 
N.W. 820, 134 Minn. 148, Ann Cas 
1918E 420. 

Parties enjoying benefits of error 
cannot complain 

Where a party to a suit for per- 
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den of proof which is unnecessary 
under pleadings and facts, the other 
party, on appeal, after having en¬ 
joyed the benefits of such assump¬ 
tion, cannot complain of error. 

Mo.—Miller v. Harpster, 201 S.W. 
854. 273 Mo. 605. 

37. N.Y.—McGovern v. City of New 
York. 195 N Y.S. 926, 202 App Div. 
317. 

Pa.—Bojarski v. M. F. Hewlett, Inc., 
140 A. 644, 291 Pa. 486. 

S.C.—Bozard v. City of Orangeburg, 
16 S.E.2d 642, 197 SC. 447. 

Tex.—Lewis v. Pittman, Civ.App., 
191 S.W.2d 691. 

Neither party complained 
Error in subdividing the trial so 
as to require a separate reference for 
the award of damages must be dis¬ 
regarded on appeal, where neither 
party complained of it at any step 
of the litigation. 

N.Y.—Barnes v. Midland Railroad 
Terminal Co., 112 N.E. 926, 218 N. 
Y. 91. 

38. Miss—Carlisle v. City of Laur¬ 
el, 124 So. 786, 166 Miss. 410. 

Okl.—Independent School Diet. No. 
66, Roger Mills County, v. Kemp, 
243 P 614, 116 Okl. 53. 

Tex.—Trinity County Lumber Co. v. 
Conner, Civ.App., 176 S.W. 911. 

39. Ala.—Childress v. Younger, 68 
So 2d 452, 257 Ala. 222, amended 
61 So.2d 808, 268 Ala 219 

Colo.—Johnson v. Neel, 229 P 2d 939, 
939 Colo. 377—Scheller v Mawson, 
185 P.2d 1009, 117 Colo. 201—West¬ 
ern Finance & Development Co. v. 
Fisher, 210 P. 66, 72 Colo. 121. 
Fla.—Grantham v. Grantham, 191 So. 
197, 140 Fla. 120. 

Ill.—Gaffner v Meier, 82 N E 2d 818. 
336 Ill.App. 44—Kelly v Brice, 49 
N.E 2d 742. 319 Ill App 613 
Iowa— Vlemink; v Fleming, 230 N. 

W. 359, 211 Iowa 1251. 

Mich —^Westgate v. Adams, 292 N.W. 
491, 293 Mich. 659. 

Miss—Mississippi Oil & Gas Bd. v. 
Superior Oil Co., 32 So 2d 200, 202 
Miss. 139. 

Mo—Barron v. Wright-Dalton-Bell- 
Anchor Store Co., 237 S.W. 786, 
292 Mo. 195 

Courtney’s Estate v. Lanznar’s 
Estate, App, 296 S W. 269. 

Neb —Gruntorad v. Hughes Bros., 
Inc., 73 N.W.2d 700, 161 Neb. 868. 
N.M.—Jackson v. Gallegos, 30 P.2d 
719, 38 N.M. 211. 

N.D.—Malherek v. City of Fargo, 191 
N.W. 961, 49 N.D. 622. 
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On the other hand, where one does not abandon 
his exceptions and does not acquiesce in the objec¬ 
tionable proceedings, he is not estopped to complain 
thereof, on appeal or error, by simply taking steps 
in the trial court with a view of meeting his adver¬ 
sary's case as affected by such proceedings.^® 

b. Particular Applications of Eule 

The doctrine that one who hae aeaented to, or recog¬ 


nized the validity of, mattera or proceedings not consti¬ 
tuting fundamental error may not complain thereof on 
review has been applied to a wide variety of matters. 
Including parties, pleading, evidence. Instructions, and 
Judgments. 

The doctrine of estoppel by assent, discussed su¬ 
pra subdivision a of this section, applies to preclude 
a consenting or acquiescing litigant from raising 
objections on review with respect to capacity to 
sue;^i abatement of actions parties,^^ as where 


Ohio.—state ex rel. Sergl v. City of 
Youngstown. 40 N.B.2d 477, 68 Ohio 
App. 254, appeal dismissed 82 N.E. 
2d 852, 138 Ohio 6t. 123. 

Okl.—Taliaferro v Reirdon, 99 P.2d 
600, 186 Okl. 607. 

Or.—Phipps V. Stancliff. 246 P. 508, 
118 Or. 32. 

Tex.—Lewis v. Pittman, Clv.App., 191 
S.W.2d 691. 

4 C.J. p 719 note 87. 

Theory of enhxnlsBlon 

In a broker’s action for commis¬ 
sions on an exchange of land, based 
on the value of defendant's land, 
defendant cannot complain of error 
in submitting the case on the theory 
that the claim was based on the val¬ 
ue of the lands received in exchange 
where he acquiesced therein. 

Tex.—Hicks v. Hunter, Clv.App., 188 
S.W. 792, error refused. 

<|ii6Stloa of law only presented 
Ind.—State ex rel. Reiman v. Kim- 
mell, 10 NE.2d 911, 212 Ind. 639 
Statute held immaterial 
Ind.—State ex rel. Reiman v. Kim- 
mell, supra. 

40. Cal —^De Roulet v. Mltchel, 160 
P.2d 674, 70 C.A.2d 120. 

Ill.—^Hlllmer v. Chicago Bank of 
Commerce, 31 N.E 2d 309, 376 Ill. 
266—People v. Rosenwald, 107 N. 
E, 854, 266 Ill. 548, Ann.Cas.l915D 
688 . 

Sauter v. Hinde, 183 Ill.App. 413. 
Ky.—Fireman’s Ins Co. of Newark 
V. McGill. 176 S.W. 27, 1C4 Ky. 621. 
Miss.—Home Ins Co. of New York 
V. Dahmer, 150 So. 650, 167 Miss. 
893. ! 

Mo.—Robert v. Davis, 142 S.W.2d 
1111, 235 Mo.App. 974—McGinnis 
v. Phillips, 27 S.\V.2d 467, 224 Mo. 
App. 702. 

Mont.—Thompson v. Lincoln Nat. 
Life Ins. Co., 105 P.2d 683, 110 
Mont. 621. 

N.M.—Mirabel v. Albuquerque Wool 
Scouring Mills, 170 P. 60, 23 N.M. 
534. 

N.D.—German-American State Bank 
of Balfour v. Erickson, 170 N.W. 
864, 41 ND. 548. 

S.C.—Turner v. Carey, 87 S.E.2d 871, 
227 S.C. 298. 

Tex.—Crow v. Cattlemen’s Trust Co., 
Clv.App., 198 S.W. 1047, error re¬ 
fused. 

4 C.J. p 721 note 56—19 C.J. p 1227 
note 18. 


Waiver not shown 

(1) Where the court ruled against 
defendant when objection was first 
made, he did not waive the objec¬ 
tion by cross-examining the witness 
upon the subject. 

Mo—McGinnis v. Phillips, 27 S.W.2d 
467, 224 Mo App. 702. 

(2) A party who yields and makes 
the best of the situation when the 
cause Is erroneously tried over his 
objection waives no right on appeal. 
Miss.—Home Ins. Co. of New York v. 

Dahmer. 150 So. 650, 167 Miss. 893. 

41 . Ill.—See Schlatter v. Triebel, 
208 Ill.App. 504, affirmed 120 N.E. 
289, 284 Ill. 412. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895, 297 Mass. 398. 
Okl.—Cope V. Johnson, 261 P. 985, 123 
Okl. 43. 

SD—Richards v. Smith, 228 N.W. 
182, 66 S.D. 213. 

Agreement as to suit la represeata- 
tive capacity 

Where by agreement of all inter¬ 
ested parties, plaintiff sued as ad¬ 
ministrator, the question being mere¬ 
ly one of procedure, it cannot be 
complained on appeal that he should 
have sued in his Individual capacity 
Colo.—Scala v. Miners’ & Merchants’ 
Bank of Ouray, 171 P. 752, 64 Colo. 
185. 

Defendants recognizing the capaci¬ 
ty of plalatlffB to sue when plain- 
tift.s deposited money in escrow are 
estopped after an adverse decision 
to question such capacity. 

S.D.—Richards v. Smith, 228 N.W. 
182, 66 S.D. 213. 

41.S Ill,—Beebe v. Workman, 82 N. 
E,2d 701, 336 Ill.App. 1. 

Pallare of administrator to object to 
proceedings 

III.—Beebe v. Workman, supra. 

42 . Cal—^Hume v. Lacey, 246 P.2d 
672, 112 C.A.2d 147. 

Minn.—Mortgage Land Inv. Co. v. 
McMains, 215 N.W. 192, 172 Minn. 
110—Cohen v. Silverman, 190 N.W. 
795, 153 Minn. 391. 

Mont.—Pittsmont Copper Co. v. 

O'Rourke, 141 P. 849, 49 Mont. 281. 
N.J.—^Engelhard v. Schroeder, 116 A. 

717, 92 N.J.Eq. 663, 21 A.L.R. 957. 
Tex.—Potomac Ins. Co. v. Weatherly, 
Clv.App., 48 S.W.2d 653. 

Acted aader raliag mi to misjoinder 
Where, after one defendant's de¬ 
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murrer to a petition for misjoinder 
of parties and actions was sustained, 
plaintiff elected to proceed against 
the other defendant alone, assign¬ 
ment of error by plaintiff to an or¬ 
der sustaining demurrer against the 
first defendant presents no question 
for determination. 

Ga.—Poole v. Southern Ry. Co., 129 
S.E. 297, 34 Ga.App. 290. 

One voluntarily permitting anoth¬ 
er to become a party cannot deny 
that he was a party or question reg¬ 
ularity. 

Mo.—CharlBworth v. Jacob, 24 S.W. 
2d 671, 224 Mo.App. 1014. 

Intervention 

(1) In general. 

Wash—Dau v. Pence, 133 P 2d 623, 
16 Wash.2d 868. 

(2) Where S is permitted to Inter¬ 
vene in a foreclosure action brought 
by M, and asserts that he holds a 
lien superior to that of M, and plain¬ 
tiff thereafter flies a supplemental 
petition, making IS a party defend¬ 
ant and alleging that the Hen of S 
is an inferior Hen, plaintiff cannot 
complain of the action of the trial 
court in permitting S to intervene 
Okl.—^Morrissey v. Shrlvor, 214 P 

702, 88 Okl. 269. 

(3) A party who pursued his rights 
before a referee cannot on nppc.'il 
repudiate the limitations of the or¬ 
der permitting intervention 

NC.—Parsons v. Leak, 167 S.E. 667. 
204 N.C. 92. 

(4) Litigant who consented to an 
order of intervention could not there¬ 
after complain concerning such or¬ 
der. 

Kan.—Anderson v. Carder, 150 P.2d 
764, 159 Kan. 1. 

Party In Interest 

An appellee, who has litigated with 
another as a party in interest until 
he has obtained against him the 
judgment appealed from, cannot be 
heard in the supreme court to deny 
such interest in order to dismiss the 
appeal, when the alleged want of in¬ 
terest existed prior to the rendition 
of the Judgment. 

La.—Lane v. Ferre, 86 So. 186, 147 
La. 796. 

Bssontor 

Miss.—Pitts V. Pitts. 178 So. 295, 179 
I Miss. 890. 
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he has recognized that the action was brought by 
the proper party plaintiff,^* that certain parties 
might come in as plaintiffs,or that a certain per¬ 
son is not a necessary party 5 and process.^® The 


doctrine also applies to pleadings,as in the case of 
consent to, or acquiescence in, the sufficiency of an 
adversary's pleading,^* or with respect to amend- 


Bulistltiitioa of partus 

A party consenting to the substi¬ 
tution of an adverse party cannot 
object thereto on appeal. 

Ind.—General Outdoor Advertising 
Co. V. City of Indianapolis, De¬ 
partment of Public Parks, 172 NB. 
309, 202 Ind. 85, 72 A.L.R. 453. 
NM.—Mayo v. George, 248 P. 886, 31 
N.M. 693. 

Wot precluded 

Ill.—Martin v. Frank, 269 Ill.App. 
417. 

43. Ill.—Bourke v. Hefter, 66 N.B. 
1084, 202 Ill. 321. 

44. Ark.—Ford Hardwood Lumber 
Co. v. Clement, 136 S.W. 343, 97 
Ark. 622. 

45. Utah—^Karren v. Rainey, 83 P. 
333, 30 Utah 7. 

46. La.—Smith v. Cowgill, App., 191 
So 141. 

Tex.—Pullman Co. v. Cox, Civ App., 
220 SW. 599. 

Servloe of citation 
Where, on amendment of the pe¬ 
tition to Join plaintifC’s wife as 
plaintlft in an action for injuries to 
her, defendant was offered by the 
court the right to withdraw its an¬ 
nouncement of ready and have the 
cause continued and recover all costs 
incurred up to that time, but declined 
to avail Itself of such ruling and 
merely excepted to the ruling per¬ 
mitting the amendment and partici¬ 
pated in the trial, taking Its chance 
of a favorable result, it could not, 
after Judgment against It, contend 
that the proceedings were Invalid for 
failure to serve it with citation aft¬ 
er the amendment. 

Tex—Pullman Co v. Cox, supra. 

47. Ala.—Blackwood v. Rutherford, 
103 So. 689, 212 Ala. 630—Sloss- 
Sheillcld Steel & Iron Co. v. Yan¬ 
cey, 77 So. 726, 201 Ala. 200. 

Cal.—Budd v. Hughes, 171 P. 287, 176 
C. 687. 

U. S. Film Co V U. S. Fidelity 
& Guaranty Co., 186 P. 364, 44 C.A. 
227. 

Ruiz V. Bank of America Nat 
Trust & Sav. Ass’n, 287 P.2d 409, 
135 C.A.2d Supp. 860. 

Colo—Bernstein v. Goldberg, 253 P. 
477, 81 Colo. 39. 

Fla.—Lovett v. Lovett, 112 So. 768, 
93 Fla. 611. 

Ga.—Georgia Veneer & Package Co. 
v. Florida Nat. Bank, 32 SB.2d 
466, 198 Ga. 691—Hattaway v. 

Hodgson Cotton Co., 149 S.E. 668, 
169 Ga. 9. 

Ill.—See Von Der Osten v. Oscar 
Daniels Co., 187 Ill.App. 446. 


I Ind.—Rager v. Rager, 54 N.B.2d 261, 
222 Ind. 443. 

Iowa.—Goldsberry v. Goldsberry, 252 
N.W. 631, 217 Iowa 760. 

Kan.—Stegmeir v. Stegmeir, 148 P. 

2d 765, 168 Kan 511. 

Ky.—Stephenson & Co. v. Bradbury, 
248 S.W. 1056, 198 Ky. 416. 

Mich.—McKenna v. New York Life 
Ins. Co., 22 N.W.2d 876, 314 Mich. 
804. 

Mo.—^W. T. Rawleigh Medical Co. v. 

Abernathy, App.. 196 S.W. 1042. 
N.Y.—Branower & Son v. Waldes, 160 
N.Y.S. 168, 173 App.Div. 676. 

N.C.—Bohannon v. Trotman, 200 S.E. 
852, 214 NC. 706. 

Okl —Taylor v. Soule, 168 P.2d 281, 
197 Okl. 46. 

S.D.—Crllly v. Morris, 15 N.W.2d 742, 
70 S.D. 163. 

Tex—Dillingham v. Associated Emp. 
Lloyds. C1V.APP. 233 S.W.2d 191 
—Pinkard v. Hobbs Mfg. Co., Civ. 
App , 168 S.W.2d 639. 

Oonstrnotioa of plsadiags 

(1) Construction of pleadings on 
which the case has been tried and 
submitted to the Jury without ob¬ 
jection Is conclusive on the parties 
Ark—Kansas City Southern Ry. Co. 

V. Shull, 136 S.W 2d 1040, 199 Ark. 
932. 

Minn.—Pltzen v. Nord, 218 N.W. 891, 
174 Minn. 216. 

(2) Where the trial court con¬ 
strues the complaint and defendant 
obtains leave to amend answer to 
conform to such construction, de¬ 
fendant cannot say on appeal that 
suoh construction was erroneous. 
ND—Morris v. Occident Elevator 

Co.. 167 N.W. 486, 33 ND. 447. 

Demurrer 

(1) A demurrer to a portion of the 
pleading by express stipulation of 
counsel, entered of record, may be 
considered on appeal. 

Mont—Gilna v. Barker, 254 P. 174, 
78 Mont. 367. 

(2) Claimed failure to comply with 
court rule requiring memorandum 
of points and authorities to accom¬ 
pany demurrer was cured by fact 
that no objection was made in the 
trial court and that both parties 
died briefs in response to trial 
court’s request. 

Cal.—Cyr v. White, 187 P.2d 834, 88 
C.A.2d 22. 

One who has taken a nonenlt, or 

dismissed his cause below, cannot 
complain on appeal of the trial 
court’s ruling on his pleadings. 

Tex —Cornish v Houston Terminal 
Land Co., Civ.App., 267 S.W. 676. 
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Striking oonnterolalm 

Where a defendant's amended an¬ 
swer demanding relief against a co¬ 
defendant was stricken on motion of 
plaintiff, but the codefendant an¬ 
swered and the issues were made up 
between the defendants, the former 
defendant cannot complain of the 
court’s ruling in striking the coun¬ 
terclaim, if he offered no evidence 
in support of it. 

Mont —Meredith v. Bitter Root Val¬ 
ley Irr. Co., 141 P. 643, 49 Mont. 
204. 

Trying issnea not made by pleading* 

Parties, by consent, trying issues 
not made by pleadings, are bound by 
the result. 

Minn —'Hommerberg v. State Bank 
of Slayton, 212 N.W. 16, 170 Minn. 
15. 

Not preolnded 

Error in granting leave to reply 
after overruling a demurrer to a plea 
in abatement is not waived by any¬ 
thing subsequently done by defend¬ 
ant. 

Ill.—Hill V. Trapp, 206 Ill.App. 272. 

48. Cal—People v. Hawley, 279 P. 
136, 207 C. 395—Schallch v. Bell, 
161 P 983, 173 C. 773. 

Gillette v Nicolls, 262 P 2d 866, 
121 C.A.2d 186. 

Kan —Motor Equipment Co. v. Mc¬ 
Laughlin, 133 P.2d 149, 166 Kan. 
258. 

Minn—Cohen v. Steinke, 26 N.W.2d 
843, 223 Minn 292. 

Mo.—State ex inf Brummall ex rel. 
Powell V. Gromer, Mo., 252 S.W. 
705. 

Pa—In re Huffman’s Estate, 36 A.2d 
639, 349 Pa 21. 

Wyo.—Eldrldge v. Rogers, 275 P. 101, 
40 Wyo. 89 
4 C.J. p 719 note 41. 

Oonaent to decree as barring objec¬ 
tion to complaint 

In a suit by a partner for dissolu¬ 
tion and accounting, the remaining 
partners could not on appeal object 
to the complaint for Insufhriency, 
where defendants con.scnted to a de¬ 
cree ordering the relief prayed for. 
Colo—Bernstein v. Goldberg, 253 P. 
477, 81 Colo. 39. 

Snlllolenoy of petition to support 
venue 

Where defendant, instead of ob¬ 
jecting to plaintiff’s petition on the 
ground that it did not allege facts 
supporting the venue, interposed a 
plea of privilege under Rev.St.(1911) 
art 1903, prior to Its amendment by 
L.(1917) c 176 (Vernon Civ.St.Suppl. 
Annot.[1918] art. 1903), he thereby 
made an Issue as to the Jurisdiction 
of the court and could not contend on 


6 C.J.S.—61 



i 1514 APPEAL & ERROU 5 C.J.S. 

ment/® interpleader,®® or failure to file pleadings.®^ • where one is precluded from objecting after consent 
Likewise, the doctrine applies to evidence,®^ as I to, or acquiescence in, the admission,®® or the re- 


appeal that while the evidence In¬ 
troduced on the heariner of the plea 
of prlvileere was not contained In the 
record, the petition Itself was insufil- 
cient to support the venue. 

Tex.—Gohlman, Lester & Co. v. Grif¬ 
fith, Com.App., 246 S.W. 233. 

49 . Cal.—Southern Cal. Tel. Co. v. 
Carpenter, 171 P.2d 142, 75 C.A.2d 
336—U. S. Film Co. v. U. S. Fidel¬ 
ity & Guaranty Co.. 186 P. 364. 44 
C.A. 227. 

Fla.—Marks v. Fields, 36 So.2d 612, 
160 Fla. 789—Stephenson v. Na¬ 
tional Bank of Winter Haven, 109 

So. 424, 92 Fla. 347. 

Ga.—Delcher Bros. Storage Co. v. 
Heynolds & Manley Lumber Co., 66 
S.E.2d 864, 80 Ga.App. 288. 

Ky.—Distad v. .^tna Casualty & 
Surety Co., 67 S.W.2d 24, 262 Ky. 
326—Stephenson & Co. v. Brad¬ 
bury, 248 S.W. 1066. 198 Ky. 416. 
N.J.—Hahn v. Rockingham Riding 
Stables, 19 A.2d 191, 126 N.J.Law 
324—Fielder v. Friedman, 12 A.2d 
897, 124 N.J.Law 614. 

N.M.—Brown v. Gurley, 267 P.2d 134, 
68 N.M. 163. 

N.Y.—^Walton Foundry Co. v. A D. 
Granger Co. 196 N.T.S. 719, 203 
App.Dlv. 226. 

Va.—Fensom v. Rabb, 68 S.E.2d 18, 
190 Va. 788. 

Bul&oleaoy without aaie&dmeat 

Where the trial court was of the 
opinion that the complaint was im¬ 
perfect without amendment, and 
plaintiff asked leave to amend, on 
appeal by defendant based on allow¬ 
ance of amendment, plaintiff could 
not claim that the complaint was 
sufficient without amendment. 

N.Y.—^Branower & Son v. Waldes, 160 
N.Y.S. 168, 173 App.Div. 676. 

60 . Mo.—Lankford v. Arnold, 33 S. 
W.2d 996, 225 Mo.App 844—Camp¬ 
bell V. Miller, App., 226 S.W. 697. 

51. Ind.—Citizens Bank v. Bolen, 23 
N.E. 146, 121 Ind. SOI. 

Utah.—Salt Lake City v. Utah, etc.. 
Canal Co., 137 P. 638, 43 Utah 691. 
4 C.J. p 719 note 42. 

62 . Cal.—Sarafinl v. City and Coun¬ 
ty of San Francisco, 300 P.2d 44. 
143 C.A.2d 670. 

Colo—Scheller v. Mawson, 185 P.2d 
1009, 117 Colo. 201. 

Ill.—See Strohmeyer v. Jamison. 208 
Ill.App. 612—General Accident Fire 
& Life Assur. Corp. v. Krekel, 200 
111.App. 467. 

Mo.—Marsh v. Davis, App., 261 S. 
W. 390. 

Neb.—Tucker v. Paxton & Gallagher 
Co., 41 N.W.2d 911, 162 Neb. 622. 
N.D.—Walton v. Olson, 170 N.W. 107, 
40 N.D. 671. 

Or.—Burgess v. Charles A. Wing 
Agency, 11 P.2d 811, 139 Or. 614. 


Pa.—Bogdanoff, to Use of Grossman 
V. Manis, 30 A.2d 321, 346 Pa. 
243. 

In re Change of Grade & Grad¬ 
ing. Paving & Curbing of South 
Beatty St., Pittsburgh, 76 Pa.Su¬ 
per. 146. 

S.C.—Glenn v. Pacific Mills, 94 S.E. 
872, 108 S.C. 327. 

Utah.—Buckley v. Francis. 6 P.2d 
188, 78 Utah 606. 

38 C.J. p 618 note 29. 

Oonsldaratiou of deed not In evldenoe 
Where the substance of a deed and 
date book and the page of its rec¬ 
ordation were read into the record 
during the trial, and the existence 
of the deed appeared to have been 
considered before lower court by all 
parties, plaintiff was estopped on ap¬ 
peal from objecting to consideration 
of deed, although the deed Itself had 
not been admitted in evidence. 

Cal.—Rosenthal v. Silveria, 184 P. 
68, 42 C.A. 637. 

; Evldenoe as within Issues 

Where both parties on trial treat¬ 
ed certain evidence as properly with¬ 
in the Issues, and it was received 
pursuant to stipulation, appellant i 
could not complain on appeal that 
the evidence was outside the Issues. 
Cal.—Idemoto v. Scheidecker, 226 P. 
922, 193 Cal. 663. 

Method of objection 

A claim, not made In the trial 
court, that objection to evidence 
should have been by objections to 
questions, not motion to strike an¬ 
swers, was not available on appeal. 
Iowa.—Kent State Sav. Bank v. 
Campbell, 223 N.W. 403, 208 Iowa 
341. 

Bufliolenoy to go to Jury 

Where no demurrer was taken to 
the evidence, and both sides Joined 
in submitting the issues to the Jury, 
the unsuccessful party cannot con¬ 
tend on appeal that the evidence was 
not sufficient to go to the Jury. 

Mo—Heller v. Ferguson, 176 S.W. 
1126, 189 Mo App. 484. 

Judicial notice 

Ark.—Zurich General Acc. & Liabili¬ 
ty Ins. Co. V. Smith, 189 S.W.2d 
718, 209 Ark. 136. 

63. Ark.—Collin County Nat. Bank 
V. Laser Grain Co., 197 S.W. 707, 
130 Ark, 396. 

Ga.—Jackson v. Howell, 1 S E.2d 209, 
69 Ga.App. 444. 

Ill.—Johnson v. Canheld-Swigart Co., 
126 N.E. 608, 292 111. 101. 

Palmer v. Gillarde, 38 N.E.2d 
352, 312 I11.APP. 230—Kretschmar 
V. Goven, Eddins & Co., 21 N.E. 2d 
932, 301 llLApp. 8. 

Ind.—Blish V. Greer, 120 N.E. 606, 
74 Ind.App. 469. 
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Iowa.—Kellog v. Rhodes, 4 N.W.2d 
412, 231 Iowa 1340. 

Kan.—Bottom v. Harris, 193 P. 1058, 
108 Kan. 7. 

La.—Trotti v. Louisiana Mortg. Cor¬ 
poration, App., 166 So 663. 

Miss.—Stuckey v. Sallis, 74 So. 2d 
749, 221 Miss. 698 

Mo.—Bcdwell v. Capital Mut. Ass’n 
of Jefferson City, App., 66 S.W. 
2d 962. 

Neb.— Corpus Juris Seoundum cited 

In Millslagle v. State, 295 N.W. 394, 
396, 138 Neb. 778. 

N.D.—Walton v. Olson, 170 N.W. 
107, 40 N.D. 671 

4 C.J. p 719 note 43—45 C.J. p 1368 
note 94 [a] (1). 

Acquiescence shown by use of simi¬ 
lar evldenoe 

Plaintiff’s introduction of alleged 
Irrelevant testimony on a hearing ]>«- 
fore referees was acquiesced in by 
defendants by making tree use of 
I testimony of a similar chaiacter on 
their own behalf 

Colo.—^Allen v. Bailey, 14 P.2d 1087, 
91 Colo. 260. 

Agreement as to parol testimony 

Where, at the opening of trial, 
counsel have agreed that oral testi¬ 
mony might be received for the pur¬ 
pose of explaining an apparent am¬ 
biguity in a written contract, and 
where testimony has been received 
without objection, the objection can¬ 
not thereafter be made to the intro¬ 
duction of further oral testimony 
nor prejudice predicated on the over¬ 
ruling of such objection 
Cal—Jackson v. Snow, 21C P. 60, 62 
C.A. 66. 

Seslsted motion to strike 

Defendant cannot complain of the 
introduction of documentary evidence 
where it resisted plaintiff's subse¬ 
quent motion to strike the some 
Cal—Western States Gas & Electric 
Co. v. Bayside Lumber Co., 187 P. 
735, 182 C. 140, 

Statement of counsel 

Defendant whose counsel stated 
there was no objection to the receipt 
of a photograph in evidence could 
not complain on appeal. 

Utah—Buckley v. Francis, 6 P.2d 
188, 78 Utah 606. 

Stipulations 

(1) Defendant could not complain 
of the introduction of evidence, the 
substance of which was covered by 
stipulations. 

Iowa.—^Walker v. Speeder Machinery 
Corporation, 240 N.W. 726, 213 

Iowa 1134. 

(2) Plaintiff could not complain 
on appeal of the reception of an affi¬ 
davit. where counsel had stipulated 
that defendant could file the affidavit 
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jection or the exclusion®^ of evidence or striking 
of evidence,or to the order in which evidence was 
received;^® witnesses generally privilege as to 
witnesses striking recital from hypothetical 


question ;57.io instructions, as where a litigant is 
precluded by consent or acquiescence from object¬ 
ing to the giving or the refusing of instructions,®® 
and the failure to instruct on all the issues pre- 


to be answered with a counter-affi¬ 
davit. 

Cal —Baldwin v. Stewart, 23 P.2d 
283, 218 C. 864. 

Withdrawal of objection 

(1) Admitting a carbon copy of a 
letter in evidence was not error, in 
view of withdrawal of objection. 
Conn —Beaudette & Graham v. Tator, 

142 A. 458, 107 Conn. 712. 

(2) Appellant could not complain 
of an alleged erroneous admission 
of an exhibit, where, during cross- 
examination of appellant, his coun¬ 
sel withdrew his objection to “the 
proof of the copy ’’ 

N.J.—Orvis V iCnimons, 177 A. 839, 
13 N.J.Misc. 327. 

(3) Where a party withdraws ob¬ 
jections to letters offered In evidence, 
he cannot complain of their admis¬ 
sion 

Wash—Clark v Schwaegler, 176 P. 
300, 104 Wash. 12. 

Error not cured 

(1) Krror in the admission of evi¬ 
dence of damage from trespass not 
pleaded was not cured by defendant’s 
request for a ruling that the damage, 
If any, was the difference in market 
value before and after the trespass 
Mass—Gray v. Tobin, 147 N B. 680, 

2r)2 Mass. 238. 

(2) In an action for compensation 
for drilling an oil well, where the 
drillci’s letters, setting forth his 
position, were improperly admitted 
in evidence, the admission of letters 
written by one of the defendants, re¬ 
butting the claims of the driller 
made in such letters, does not euro 
the error and render it harmless. 
Mo—Dietz v Nix, 216 S.W. 791, 202 

Mo App 639. 

54. Iowa—Wilkinson v. Dilenbeck, 
168 N.W. 116, 184 Iowa 81. 

Neb— Corpus Juris Secundum cited 
iu MiUslagle v. State, 295 N.W 
394. 396, 138 Neb 778. 

Or—Burgess v Charles A. Wing 
Agency, 11 P.2d Sll, 139 Or. 614 
4 C J p 720 note 44. 

55. Mich—Herrick v. Wixom, 80 N. 
W. 117, 81 NW 333. 121 Mich. 384. 

Neb.— Corpus Juris Secundum cited 
in Mlllslagle v. State, 296 N.W. 
394, 396, 138 Neb. 778. 

Offer to strike 

Where the trial Judge offered to 
strike out incompetent evidence, but 
appellant stated that he wanted to 
go into the matter further, there was 
no error. 

S.C.—Glenn v. Pacific Mills, 94 S.B. 
872, 108 S.C. 327. 


Bsfnsal to strike 

Where all the evidence was receiv¬ 
ed as though an answer had been 
filed, plaintiff cannot complain that 
thereafter the court refused to strike 
out the evidence because of the fail¬ 
ure to file an answer and gave de¬ 
fendant leave to file his answer. 

Mo.—Senaca Co. v. Bllison, App., 184 
S.W. 1177. 

56. N.T.—In re Benjamin, 136 N.Y. 
S. 1070. 

57. Ark—Alldread v. Mills, 199 S.W. 
2d 571. 

Idaho—Mitchell v. First Nat. Bank, 
234 P 154. 40 Idaho 463. 

Ill—Gaffner v. Meier. 82 N.E.2d 818, 
336 Ill App. 44. 

Ky—Commonwealth v. Combs, 50 S. 

W 2d 497, 244 Ky. 204. 

Mo—Brady v. Brady, App., 71 S.W. 
2d 42—^White v. Missouri Motors 
Distributing Co., 47 S W 2d 245, 226 
Mo App 453 

Pa—Bogdanoff, to Use of Grossman 
V. Manis, 30 A 2d 321. 346 Pa. 243. 
45 C J. p 1368 note 94 [b]. 

Absent witness 

Denying continuance and permit¬ 
ting the affidavit of testimony of an 
absent witness to be read cannot be 
complained of on appeal, where ac¬ 
quiesced in. 

Ky—Grimes v Thompson, 289 S W. 
290, 217 Ky. 389. 

Child of six 

A party at a trial acquiescing in 
the action of the court In not per¬ 
mitting a child of six to testify can¬ 
not complain on appeal that the wit¬ 
ness was not allowed to testify. 
Wash—Getty v. Hutton, 188 P. 10, 
110 Wash. 124. 

Cross-examination 
An alleged erroneous ruling as to 
cross-examination on the value of a 
homestead was not before the su¬ 
preme court for review, where ac¬ 
quiesced in by failure to show evi¬ 
dence of value. 

Ill.—Ilamall v. Petru, 163 N.E. 338, 
331 Ill. 465. 

Xiimiting number of witnesses 

The record was held to show that 
appellants acquiesced in a ruling lim¬ 
iting the number of witnesses upon 
a topographical question, in order 
that the Jury be permitted to view 
the premises; hence error could not 
be predicated upon the ruling. 

Okl —RafTerty v. Collins, 15 P.2d 
600, 160 Okl. 63. 

Use of plat in examination 
Permitting plaintiff, over objection 
of defendant, to introduce plat, not 
drawn to scale, to show scene of au¬ 
tomobile accident, held not error, 
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where defendant used the plat, be¬ 
fore and after it had been introduced, 
in examining witnesses. 

Ky.—Smith v. Overstreet’s Adm’r, 

81 S.W.2d 571, 258 Ky. 781. 

57.5 Cal.—Verdicr v. Verdier, 284 
P.2d 94, 133 C.A.2d 325. 

Attorney 

Where party, in open court, waived 
privilege by permitting testimony 
by previous attorney and was Joined 
in such matter by trial counsel, par¬ 
ty could not disallow such waiver 
on appeal. 

Cal.—Verdier v. Verdier, supra. 

57.10 Cal.—Flynn v. Young, 78 P.2d 
245, 25 C.A.2d 614. 

58. Ark.—Alldread v. Mills, 199 S. 

W.2d 571, 211 Ark 99. 

Cal.—^Westover v. City of Los An¬ 
geles, 128 P.2d 350. 20 C 2d 635. 

Martin v. Los Angeles Turf Club, 
103 P 2d 188, 39 C.A.2d 338. 

Colo—^White v. Hurlbut Grocery Co., 
162 P. 1143, 62 Colo. 483. 

Ga.—Weeks v. MoGahee, 18 S.E.2d 
701, 64 Ga.App 683. 

Ill.—City of Waukegan v Stanezak, 
129 N.E.2d 761, 6 I11.2d 594 
Green v. Drew, 57 NE.2d 227, 
324 Ill.App. 84—Lcrotto v. Davis, 
225 Ill.App. 93, affirmed Lerette v. 
Director General of Railroads, 137 
NE 811, 306 Ill. 348. See Devlin 
V Chicago City Ry. Co., 210 Ill. 
App. 7. 

Ky.—Potter v. Reese, 39 S W 2d 967, 
239 Ky. 497—Liverpool & London 
& Globe Ins Co v Rosenberg, 280 
S.W. 924, 213 Ky. 184. 

Mich.—Oakford & Fahnestock v Mt 
Clemens Sugar Co., 204 N W. 603, 
231 Mich 695 

Minn—Nolan v. Newfert, 229 N.W. 
97, 179 Minn. 293 

N.C—Walter v. Winecoff, 199 S.E. 
274, 214 N C. 356. 

Or—Sorenson v. Kribs, 161 P. 405, 

82 Or 130. 

Pa—Manone v. Culp, 39 A 2d 1, 350 
Pa 319. 

SC—Snipes v. Davis, 127 SE 447, 
131 SC 298—^Newell Contracting 
Co. V. J. F & J, D. Blankenship, 
125 SE 420, 130 SC 131 
SD—Platt V Rapid City, 291 N W. 
600, 67 SD 245. 

Tex —Texas & N O R. Co. v. Owens, 
Civ.App., 54 S W 2d 848 
Wash—Johnston v. Elmore, 251 P. 
658, 141 Wash 293 

4 C.J p 720 note 47—45 C.J. p 1368 
note 94 [a] (2). 

Agresmeut of partisi 
Objection cannot be made on ap¬ 
peal to an instruction given by. agree* 
ment of the parties. 
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sented.59 I assent are to the mode and conduct of trial sub- 

Further applications of the doctrine of estoppel by « mission of, or failure to submit, questions or issues 


Ky.—Adams & Sullivan v. Sengel. 
197 S.W. 974, 177 Ky. 635, 7 A.L.R. 
268. 

Ooacsdad thaorjr nadarlylaff Instruo- 
tiott 

(1) Error in an instruction that 
the verdict in any event must be for 
plaintiff for certain expenses was 
not available on appeal where coun¬ 
sel conceded liability for such ex¬ 
penses. 

Minn.—Powers v. American Traffic 
Signal Corporation, 209 K.W. 16, 
167 Minn. 327. 

(2) An instruction in an action 
for rent that, if the tenant was de¬ 
prived of liffht and air by the land¬ 
lord's fault on May 1, rent accruing 
on that date could not be recovered, 
erroneous because a subsequent con¬ 
structive eviction had been pleaded, 
did not require reversal, where plain¬ 
tiff's counsel had consented to that 
theory of defense. 

N.T.—Bookman v. Polachek, 166 N’.T. 
S. 1023. 

Oonsent la open court 

The supreme court will not con¬ 
sider exceptions or objections to oral 
instructions to which the parties 
consented in open court. 

S.D.—Urban v. Hubbard & Palmer 
Co., 228 N.W. 389, 56 S.D. 309. 

Vailed to correct 

A charge will not be held errone¬ 
ous where counsel failed to correct 
the court, although requested to so 
do. 

S.C.—Jordan v. Hudgens, 143 S.E. 
811, 146 S.C. 209. 

▲cqnlesceaoe showa 

Defendant acquiescing in a charge 
on waiver, made applicable to two 
actions without distinction, could not 
on appeal claim that the waiver was 
inapplicable to the first action. 

N.Y.—Oglesby v. Massachusetts Ac¬ 
cident Co., 244 N.Y.S. 676, 230 App. 
Div. 361. 

AcqulMcsaos aot showa 

(1) Error in an instruction In a 
malpractice suit authorizing recov¬ 
ery if defendant was negligent in 
any respect, although only specific 
acts of negligence were charged, is 
not acquiesced in by defendant’s re¬ 
quested instruction that he was not 
liable if he exercised ordinary care 
and skill. 

Mo.—Brooks v. Brookes, App., 186 S. 
W. 1106. 

(2) Consent for charge to remain 
as it was in preference to substitu¬ 
tion of another erroneous charge did 
not preclude an attack on the charge. 
Qa.—Home Ins. Co. of New York v. 

Montgomery, 200 S.E. 168, 69 Ga. 
App. 178. 


(3) Other circumstances. 

Ga.—Scott V. Gauldlng, 3 B.E.2d 766, 
60 Ga.App. 306. 

Change in InstrnotionB 
Ohio.—Glenny v. Wright, 4 K.E.2d 
168, 63 Ohio App 1. 

59. Ill.—Chivers v. Sigmund, 164 Ill. 
App. 665. 

Agreement that oonrt should deter¬ 
mine issue 

Refusal to give instructions rela¬ 
tive to the amount of recovery was 
not error, where the parties agreed 
that the court should determine such 
issue. 

N.C.—Roberta v. Burton, 138 S.E 
848, 194 N.C. 19. 

00. Colo.—Scheller v. Mawson, 185 
P.2d 1009, 117 Colo. 201. 

Conn.—Todd v. Bradley, 122 A. 68, 99 
Conn. 307. 

Fla.—Borst v. Gale. 126 So. 290, 99 
Fla. 376. 

Ga.—Hunnicutt v. Georgia Ry. & 
Power Co., 106 S.E. 296, 26 Ga.App. 
407. 

Ill.—Gaffner v. Meier, 82 N.E 2d 818, 
336 Ill.App 44. See Kreeb v. Lake 
Erie & W. R. Co., 211 Ill.App. 630 
Ind.—State ex rel. Reiman v. Kim- 
mell, 10 N.E.2d 911, 212 Ind. 639. 
Minn.—Lee v. Zaske, 6 N.W.2d 793, 
213 Minn. 244. 

Neb —Koran v. Cudahy Packing Co., 
161 N.W. 246, 100 Neb. 693. 

N.J —Stamen v. Metropolitan Life 
Ins. Co., 124 A.2d 328, 41 N.J.Su- 
per. 135. 

Lanio v. Steneck, 156 A. 9, 9 N. 
J.Misc. 866 

Pa.—Hatalowich v. Nagy, 126 A.2d 
809, 182 Pa.Super. 192. 

Tex.—Hill V, Lester, Civ App., 91 S. 

W.2d 1162, error dismissed 
Utah—Jenkins v. Jenkins, 163 P.2d 
262, 107 Utah 239—Hodges v. 

Smoot, 126 P.2d 419, 102 Utah 90. 
Assent to jury trial 

Where defendant lessors asked for 
a trial by Jury in their answer, hav¬ 
ing assented to the same, they will 
not, on appeal, be heard to claim 
they were entitled to a trial by the 
arbitrators between the parties called 
for by the lease. 

N.C.—Starr v. O’Qulnn, 104 S.E. 66, 
180 NC. 92. 

Consent that issnos he tried together 

(1) Parties, consenting to the tri¬ 
al together of the issues formed by 
counter-affidavits filed to a distress 
warrant and a dispossessory pro¬ 
ceeding, cannot except thereto. 

Ga.—Paulk v. South Georgia Bldg. 
& Inv. Co., Ill S.E. 26, 162 Ga. 646. 

(2) Plaintiffs cannot urge that tri¬ 
al together of their separate actions 
was error, where they consented to 
their being so tried. 
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Ky.—Graham's Adm’r ▼. Illinois 
Cent. R. Co., 216 S.W. 60, 186 Ky. 
870. 

Bsmonstration hsforo Jury by agree¬ 
ment 

No complaint can be made on ap¬ 
peal of a demonstration of a cash 
register before the Jury made pur¬ 
suant to agreement. 

Tex.—Jones v. National Cash Regis¬ 
ter Co., Clv.App., 62 S.W.2d 1083. 
Vnmher of Jnrors 

(1) In general. 

Cal.—^Woods V. Pacific Greyhound 
Lines, 206 P.2d 738, 91 C.A.2d 672. 

(2) In an action by an infant for 
damages for personal injuries and 
by the infant’s father for expenses 
and loss of services, a stipulation 
that the case should be tried by 
eleven Jurors estopped plaintiffs from 
contending on appeal that the court 
erred in proceeding with only eleven 
Jurors. 

N.Y.—Giovanniello v. Germeroth, 276 
N.Y.S. 632, 243 App.Div. 624. 

(3) Proceeding to trial with eleven 
Jurors was not ground for reversal, 
where stipulated; no exception or ob¬ 
jection being taken. 

N.J.—Bellesheim v. Police Pension 
Fund Commission, 136 A. 717, 6 N 
J.Misc. 430. 

Bsmarks of court 

Where remarks of the court which 
could have been prejudicial were 
agreed to by defendants' counsel, de¬ 
fendants could not claim prejudice 
on appeal. 

Cal—Guitron v. Rodriquez, 288 P 
134, 105 C A. 613 
Term at whloh tried 

Having consented that the equita¬ 
ble issues raised by the counterclaim 
should be tried at trial term, plain¬ 
tiff, on appeal, cannot assert that 
they should have been sent to the 
special term for trial. 

N.Y.—City of New York v. Matthews, 
108 N.E. 80, 213 N.Y. 663. 

Waiver of argument 

Where attorneys voluntarily waiv¬ 
ed argument after the Jury communi¬ 
cated their desire not to hear argu¬ 
ment, they cannot maintain that they 
were prejudiced thereby. 

S.C.—Keel v. Seaboard Air Line Ry., 
95 S.E. 64, 108 S.C. 390. 

Waiver of jury trial 

(1) In general. 

Colo.—Johnson v. Neel, 229 P.2d 939, 
123 Colo. 377. 

Iowa.—Brown v. Schmitz, 22 N.W.2d 
340, 237 Iowa 416. 

Neb.-^arbark v. Newman, 61 N.W. 
2d 816, 166 Neb. 188. 

(2) Where the parties waived a 
Jury and consented to a trial under 
the Newman statute, they were pre- 
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to the jury;*^ or the taking of any proceedings in- | cidental to the trial.®2 Other applications are to the 


eluded from urfflnr that such irreffu- 
larlty caused a mistrial. 

K.D.—St. Anthony & Dakota Eleva¬ 
tor Co. V. Martineau, 168 N.W. 416, 
80 X.D. 426. 

(3) In a bill to enforce mechanics’ 
liens, under Hev.St. c 96 8 83. where 
a Jury trial was waived, and the Bit¬ 
ting Justice by agreement of the 
parties referred the question of the 
amount of the lien to an impartial 
builder, the court's flndingr of fact 
based upon builder’s report, of which 
the owner did not complain, and 
which attained a substantial Just re¬ 
sult, was binding, notwithstanding 
that contractor padded his claim. 

Me.—Maxim v. Thibault, 126 A. 869, 

124 Me. 201. 

(4) The cause having by agree¬ 
ment been heard without Intervention 
of a Jury, Jurisdiction of the trial 
court so to hear it cannot be re¬ 
nounced on appeal, and such renun¬ 
ciation Invoked as cause for reversal. 
N.C—Alexander v. Lowrance, 109 S. 

E 639, 182 N.C. 642. 

Alleged mlsooadaot of Judge in 

conversing with witnesses was waiv¬ 
ed. if not actually invited, and could 
not be urged on appeal, where con¬ 
versation between Judge and wit¬ 
nesses out of presence of attorneys 
occurred with express consent of 
counsel for both sides. 

Ind —Urnbstead v Preachers’ Aid 
Soc. of Northwest Indiana Confer¬ 
ence of M E. Church, 58 N.E.2d 
441, 223 Ind. 96. 

View 

(1) Where parties consented to 
Judge’s viewing premises, in case 
tried without Jury, they cannot com¬ 
plain on appeal of Judge’s viewing 
premises. 

Ky.—Pitzhugh v. Louisville & N, R. 
Co., 189 SW2d 592, 300 Ky. 509. 

(2) Mortgagors’ representatives 
could not claim error because court 
in mortgage foreclosure action visit¬ 
ed premises and allegedly based de¬ 
cision on his observation as well as 
on evidence given by witnesses, where 
attorney for representatives consent¬ 
ed to court’s personal inspection of 
premises. 

N.Y—First Nat. Bank & Trust Co. 
of Elmira v. Jones, 294 N.Y.S. 217, 
250 App.Dlv. 140. 

61. Ala.—Employers Ins. Co. v. Har¬ 
rison. 33 So.2d 260, S3 Ala.App 
199, reversed on other grounds 33 
So.2d 264, 250 Ala. 116. 

Cal.—^Mann v. Mann, 172 P.2d 369, 
76 C.A.2d 32—Sutter v. Associated 
Seed Growers, 88 P.2d 144, 31 C.A. 
2d 643. 

Ga.—Durrett v. McWhorter, 129 S.E. 
870, 161 Ga. 179. 

Ky.—^Wood v. Corman, 211 S.W.2d 
484, 807 Ky. 680. 


Mich.—Sweeney v. Adam Groth Co., 
257 N.W. 865, 269 Mich. 486. 

Mo.—Security Printing Co. v. Con¬ 
necticut Fire Ins. Co. of Hartford, 
Conn., 240 S.W. 268, 209 Mo.App. 
422. 

N.J.—H. G. Vogel Co. V. 295 Halsey 
St. Co., 160 A. 864, 109 N.J.Law 83 
N.M.—Marchbanks v. McCullough, 
132 P.2d 426, 47 N.M. 13. 

N.C.—^Aydlett v. Carolina By-Prod¬ 
ucts Co., 2 S.E.2d 881, 216 N.C. 
700. 

Tex.—Reynolds v. McMan Oil & Gas 
Co., Civ.App, 279 S.W. 939, reversed 
on other grounds, Com.App., 11 S. 
W 2d 778, rehearing denied 14 S.W. 
2d 819—Hines v. Arrant, Clv.App., 
225 S.W. 767, error refused. 

Vt.—Mercier v. Holmes, 126 A.2d 790. 
4 C J. p 720 note 49. 

After waiver of Jury 

Where a Jury was waived, a con¬ 
tention that the court erred In de¬ 
ciding a question of fact which 
should have been submitted to a Jury 
presents nothing for review. 

Iowa.—Osterson v. Pfantz, 199 N.W. 
172. 

Oannot reverse attitude on appeal 

Where defendant at the trial agreed 
to the court’s statement there was 
only one question to submit to the 
Jury, and that was whether the au¬ 
tomobile was being driven by a minor 
under sixteen, within an exception 
in the policy, at the time of the ac¬ 
cident, it cannot reverse its attitude 
on appeal. 

N.Y.—O’Connell v. New Jersey Fidel¬ 
ity & Plate Glass Ins. Co., 193 N.Y. 
S. 911, 201 App Dlv. 117. 

Joining In submission of issns as 
one of fact 

One who voluntarily Joined in the 
submission of an issue as one of fact 
cannot be heard on appeal to say 
that there was no such issue, and 
that there was no substantial evi¬ 
dence introduced in support of it by 
the person having the burden of 
proof. 

Mo.—Creek v. Gideon & N. I. R. Co., 
240 S.W. 128, 293 Mo. 641. 

Manner of submission 

(1) Where the manner of submis¬ 
sion to the Jury in the form of specif¬ 
ic questions and entry of general 
verdict upon answers thereto were 
on consent, they cannot be attacked 
on appeal 

N.Y.—Heilbronn v. New York Life 
Ins. Co., 276 N.Y.S. 81, 243 App. 
Div. 658. 

(2) Defendant who approved the 
form of question submitted to Jury, 
could not complain on appeal that 
question was in negative form. 

Wis—Prochnlak v. Wisconsin Screw 
Co., 61 N.W.2d 882, 266 Wis. 641. 
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Btipulatiou to submit law to jury 

A party stipulating to submit a 
question of law to the Jury cannot 
complain on appeal. 

Arlz—McKee's Cash Store v. Otero, 
171 P. 910, 19 Ariz. 418. 

Submissioa to court by ooassat 

(1) A claim that the issue of res 
Judicata should have been submit¬ 
ted to the Jury was without merit, 
where exceptions recited submission 
to the court by consent. 

Ga.—Dunton v. Mozley, 166 S.E. 794, 
42 Ga.App. 295. 

(2) Assignment of error in tak¬ 
ing the case from the Jury is unten¬ 
able, where the Judgment recites 
that the Jury was discharged and the 
cause submitted to the court by the 
parties’ agreement. 

Tex—Foy v Brenard Mfg. Co., Civ. 
App., 284 S W. 296. 

(3) Where both parties acquiesced 
in a trial by Judge without submis¬ 
sion to a Jury, one defeated could 
not, on error, complain that the case 
had not been submitted to a Jury. 

Ga.—Fairi)urn Banking Co. v Citi¬ 
zens Bank of East Point, 93 S.E. 
234, 20 Ga.App. 732. 

Where three of four issues were 
withdrawn from the Jury and answer¬ 
ed by consent, exceptions pertinent 
only to such issues cannot be con¬ 
sidered on appeal since they are no 
longer in controversy. 

NC—Moore v. Jefferson Standard 
Life Ins. Co., 136 S E. 466, 192 N C. 
680 

Issues assumed before court 

Where an issue is assumed by the 
parties to exist, and the trial is had 
on the assumption that such an is¬ 
sue is before the court, the parties 
will be estopped from thereafter as¬ 
serting that such issue was improper¬ 
ly made the subject of a finding. 

Cal.—Smith v Peters, 188 P. 811, 46 
CA. 47. 

62. Ky.—Massachusetts Mut. Life 
Ins. Co. V. Sexton, 74 S.W.2d 206, 
255 Ky. 309-—Louisville & N. R. 
Co. V I'ugh's Adm’x, 216 S.W. 69, 
186 Ky. 38 

4 C.J. p 718 note 31, p 721 note 66. 

Hearing in .vacation 

Where, after the court overruled 
a motion to dismiss for want of Ju¬ 
risdiction, defendant agreed in writ¬ 
ing to a hearing by the chancellor in 
vacation, defendant could not com¬ 
plain on appeal of lack of Jurisdic¬ 
tion 

Ark.—McCoy v. Lockrldge, 66 S.W. 
2d 624, 188 Ark. 197. 

Jury’s unauthorised visit to sesns of 
I accident 

Where, while the Jury were delib¬ 
erating on their verdict, without con¬ 
sent of the court or the parties, they 
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verdict,as where a consenting or acquiescing lit¬ 
igant is precluded on review from objecting to the 
direction of,®^ or refusal to direct,a verdict, or is 
precluded from questioning its sufficiency and 


findings, as with respect to their sufficiency.®^ 

This doctrine also applies to judgments, decrees, 
or orders,®® as where a party is precluded from rais¬ 
ing objections on review after he has deliberately 


visited the scene of the accident, and 
when such fact was called to the at¬ 
tention of counsel for defendants by 
the court, who offered to dischargre 
the Jury on that ground, they refused 
the offer, defendants were estopped 
to urge error. 

Tex.—Debes v. Greenstone, Clv.App., 
260 S W. 211. 

XTotioe of trial 

Plaintiff could not complain of no¬ 
tice given him as to the setting of 
the cause for trial, and trial date, 
where plaintiff took part In the ex¬ 
amination of Jurors and helped select 
the Jury on the trial date. 

Cal.—Forney v. Brodie, 39 P.2d 616, 
8 C.A.2d 246. 

Veferenoe 

In a suit for dissolution of a part¬ 
nership and an accounting, both par¬ 
ties having expressly stipulated to 
refer all books kept by the liquidat¬ 
ing partner to an accountant to take 
an account therefrom, and reference 
having been made and account tak¬ 
en, it was too late on appeal for 
plaintiff to complain thereof. 

Cal.—Hiley v. Brown, 237 P. 833. 72 
CA. 468. 

63. Ill.—See Curran v. Junk, 200 
Ill.App. 208 

N.Y,—Suslak v. I. Rokeach & Sons, 
65 NyS.2d 78. 269 App Div 779, 
affirmed 66 N.E 2d 681, 295 N.Y. 
799. 

Tex—Grubbs v. Nash, Civ.App,, 275 
S.W. 257. 

Amendmsat 

(1) If both counsel consented to 
amendment of verdict, neither could 
subsequently object 
Mass.—Shields v. Nathans 167 N.E 
669, 268 Mass. 360 

' (2) Assignment of error relating 
to amendment of verdict could not 
be considered, where appellant con¬ 
sented to amendment. 

Minn—Krinko v. Gramer, 246 N.W. 
370, 187 Minn. 695. 

Oonsent to reduction of verdict 

Where plaintiff consented to a re¬ 
duction of the verdict in lieu of new 
trial, she cannot complain thereof on 
appeal. 

Wash.—Martin v. Jansen, 193 P. 674, 
113 Wash. 290, reheard 198 P. 393, 
113 Wash. 290. 

Stipulation for receipt of verdict in 
Judge's absence 

Counsel for the parties, having 
stipulated that verdict be received 
by the clerk in the absence of the 
Judge, could not complain thereof 
after the verdict had been so re¬ 
ceived in the Judge’s absence. 


Mich—MacDearmid v Detroit Unit¬ 
ed Ry., 185 N.W. 786, 216 Mich. 
656. 

Oonsent to verdict held not voliuu 
tary 

Defendant’s consent to a verdict, 
after the court had ruled that he 
could not Introduce evidence in sup¬ 
port of his defense, was not volun¬ 
tary so as to deprive him of his 
right to review such ruling on ap¬ 
peal. 

S.C—Southern States Phosphate Co 

V. Arthurs, 81 S.E. 663, 97 S.C. 358. 

Taking of verdict 

Where parties consented that ver¬ 
dict be taken by county Judge in ab¬ 
sence of trial Judge, rule directing 
that every verdict be returned by 
jury to Judge in open court would 
not be invoked. 

N J —Turon v. J. & L. Const Co , 86 
A.2d 192, 8 N.J. 543. 

64. Mo—Still V. Glass, App., 222 S 

W. 893. 

N D.—Chaffee Bros Co. v Powers 
Elevator Co, 170 NW. 315. 41 N D 
91. 

Tox —Pope V Commonwealth Bond¬ 
ing & Casualty Co, Civ App., 166 
S.W. 1195 
4 C J p 720 note 62. 

65. Tex —Masterson v. Turnley, Civ. 
App., 220 S.W 428. 

66. Arlz.—KJerachow V. Daggs, 207 
P. 1089. 24 Ariz 207. 

4 C J p 720 note 64. 

Pailure to cover all iesnea 

On appeal in a suit to quiet title, 
defendants cannot complain that tho 
verdict did not cover all the issues, 
in that it failed to find as to an issue 
relating to restitution to defendant 
on account of money expended in 
support of a parent of both parties 
alleged by plaintiff to be incompe¬ 
tent at the time of executing a deed 
to defendants, where it was the the¬ 
ory of both parties below that the 
matter of restitution was to be de¬ 
termined by the court. 

Ind.—Folsom v. Buttolph, 143 N.E 
258, 82 Ind App 283. 

Snfflciency as to amonat 
(1) Where an instruction predicat¬ 
ed recovery for forty-two dollars and 
forty-nine cents upon certain findings 
and stated that the court understood 
that it was not disputed that the sum 
would be forty-two dollars and for¬ 
ty-nine cents under the findings in 
question, and plaintiff remained si¬ 
lent, and the evidence authorized the 
findings in question, plaintiff could 
not thereafter complain that a ver¬ 
dict for forty-two dollars and forty- 
nine cents was insufficient. 
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Ga.—Edwards v. Otwell, 176 S.E. 62, 
49 Ga.App. 456. 

(2) Defendant’s conduct during 
trial precluded defendant from ques¬ 
tioning the amount of the verdict on 
appeal. 

Minn.—Bashaw Bros. Co. v. City 
Market Co., 246 N.W. 368, 187 
Minn. 648. 

Buffloleaoy as to form 

Where the court submitted two 
forms of verdict and stated, “These 
two forms are as counsel for plain¬ 
tiff desired them to be, and I be¬ 
lieve counsel for defendant desired, 
so 1 think it is understood, is it not, 
gentlemen?’’ no objection having been 
made, the defendants should be held 
to have stipulated the form of ver¬ 
dict returned by the Jury, and should 
not be allowed to question the defi¬ 
ciency, especially where the defect 
is merely technical. 

Arlz—KJerschow v. Daggs, 207 P 
1089, 24 Ariz 207. 

67. Ill —Tate v. Missouri Pac R 
Co , 157 111 App 105 

Minn—Pettyjohn v Bowler, 17 N W. 

2d 82, 219 Minn 65. 

Utah—Farr v. Hartley, 81 P 2d 640, 
95 Utah 358. 

Findings and conclnsions 

N M —Lusk V. First Nat Bank of 
Carrizozo, 130 P 2d 1032, 46 NM 
445. 

68. Ark—Barnes v. Little, 132 SW 
2d 661, 199 Ark 34. 

Cal —Adams v Southern Pac Co. 
293 P 681, 109 CA 728—Morrow 
V Learned. 245 1’ 442, 76 C A 528 
Colo—Scheller v Mawson, 185 P 2(1 
1009. 117 Colo 201 

Ga—Hefner v Fulton Bag & Cot¬ 
ton Mills, 142 SE 303, 37 Ga App 
801 

Ill —Robinson v. Miller, 148 N.E. 319, 
317 Ill. 601. 

Shemaltis v. Shemailis, 97 N E 
2d 126, 842 Ill.App. 613—Mirza v. 
Mlrza, 64 N E 2d 201, 327 Ill.App 
334—Corby v. Dooley, 40 N E 2d 
681, 313 Ill.App 609—Woodlawn 

Union Baptist Church v. Martin, 
28 NE.2d 349, 306 Ill.App 263— 
Ringholm v. Fitzgerald, 208 Ill. 
App. 268. 

Ky.—Shelby v. Welch, 18 Ky.Op. 
1028. 

Mass.—Magill v. Magill, 66 N E 2d 
892, 317 Mass SO, 154 A.L.R. 1406. 
Mich—Westgate v. Adams, 292 N.W. 
491. 293 Mich. 659. 

Mo.—State ex rel. and to Use of 
Abeille Fire Ins Co. v. Sevier, 73 
S.W.2d 361, 336 Mo. 269, certiorari 
denied State of Missouri ex rel. 
and to Use of Abeille Fire Ins. Co. 
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has assented to the making of a ruling,or has 


consented at the trial to the entry of an order,®® 


such as one for the consolidation 

of Paris v. Sevier, 65 S.Ct. 99, 893 

U. S. 685. 79 UEd. 680. 

Ohio.—Richard v Hunter. 85 N.E.2d 
109, 161 Ohio App. 185—Williams 

V. Martin, 82 N.E.2d 647, 83 Ohio 
App. 130. 

Scheve v. State, ex rel. Derie, 26 
Ohio Clr.Ct.,N.S., 474. 

Or—Mack v. Thatcher, 187 P. 1114, 
96 Or. 651. 

Tenn.—^Webb v. Schultz, 218 S.W.2d 
758, 31 Tenn.App. 587. 

Tex.—Thomas v. American B. & L. 
Ass'n, Civ.App., 70 SW.2d 767— 
Posey V. Plains Pipe Line Co., Civ. 
App., 39 S.W.2d 1100—Vllbig: Mo¬ 
tor Freight Lines v. Jenness, Civ. 
App., 34 SW.2d 684, followed in 
Vllbig Motor Freight Lines v 
Rendl, 34 S.W.2d 685, and Vilblg 
Motor Freight Lines v Marek, 34 
S.W.2d 686—Chapman v. Rucker, 
Civ App. 275 S W. 193. 

Va.—Westchester Fire Ins. Co. v 
Rose. 166 SE 469, 159 Va. 633— 
Hounshell v Hounshell, 82 S.E 
689, 116 Va 675 

Wash.—Klock Produce Co. v Dia¬ 
mond Ice & Storage Co., 168 P 476, 
98 Wash. 676 

Wis—U S. Rubber Products v Twin 
Highway Tire Co. 288 N.W. 179, 
233 Wis 234 

4 CJ p 717 note 30—48 C.J. p 734 
note 3. 

Aoduiesoonoe In respect of limlta- 
tions 

Defendants cannot complain of the 
rendition of Judgment for interven¬ 
ers, on the ground that the claims 
were barred by limitations, \\here 
they requested, or did not object to. 
instructions that the claims became 
due on a certain date within two 
vears before the filing of interven¬ 
ing petitions 

Tex —Reese v. Carey Bros., Civ.App , 
286 S.W. 307. 

Agreement as waiver of nonjarisdlc- 
tlonal errors 

Defendant who agreed to judgment 
waived the right on appeal to com¬ 
plain of errors therein save want of 
Jurisdiction. 

Tex —Shawver v. Masterson, Civ. 
App., 65 S.W.2d 1111. 

In trover for filling station efinip- 
ment and gasoline, plaintiff was not 
entitled to judgment for the value of 
gasoline, in the absence of negative 
response of plaintiff to the court’s 
query whether a statement to jury 
was correct that a finding in favor 
of defendant for gasoline was re¬ 
quired. 

Ga.—Carmichael v. Texas Co, 184 S. 
E. 397, 52 Ga.App. 761. 

Modification conforming to stipula¬ 
tion 

Appellant cannot complain of a 


of actions,^® or 1 

modified judgment, entered after due 
notice to, and conforming to a stip¬ 
ulation signed by him. 

Wash.—Mahon v. Nelson, 268 P. 144, 
148 Wash 110. 

Vacation of judgment 

Defendant joining in a motion to 
set the judgment aside, which stated 
an additional reason as to his code¬ 
fendant, and taking a general excep¬ 
tion only to the order, could not ob¬ 
ject, on appeal, that the judgment 
could not be vacated as to codefend¬ 
ant without wholly vacating it. 

N.M,—American Nat. Bank of Tu- 
cumcarl v. Tarpley, 250 P. 18, 31 N 
M. 667. 

Continuance 

(1) Where statute defines terms 
on which a continuance may he 
granted, acquiescence in order post¬ 
poning the trial does not estop mov¬ 
ing party to challenge legality of 
terms imposed by order, notwith¬ 
standing moving party accepts the 
conditions on which continuance is 
granted. 

S C —Kirk V. Clark, 42 S.E 2d 687, 
210 SC. 359. 

(2) Notwithstanding moving par¬ 
ty acquiesced m postponement, where 
he excepted to ruling as to costs, he 
was not estopped to challenge legal¬ 
ity of order postponing trial as to 
coats where costs wero granted in 
excess of those authorized by stat¬ 
ute. 

S.C —Kirk v. Clark, supra. 

Not precluded from objecting 

(1) A partial vacation of decree 
abating premises as nuisance by fil¬ 
ing bond does not preclude contest¬ 
ing on appeal that part of the decree 
finding the place to be a nuisance. 

Ill —People V. Lipsehultz, 240 Ill. 

App 411. 

(2) That appellant accepts the 
money assigned to him under a judg¬ 
ment dissolving a corporation and 
distributing the funds thereof will 
not deprive him of his right to ques¬ 
tion the Judgment so far as it dis¬ 
solves the corporation or require that 
his appeal be dismissed. 

Minn.—Thwing v. Mlnowa Co., 166 N. 

W. 780, 134 Minn. 148. 

(3) Where the trial court has lost 
jurisdiction, that counsel for the ad¬ 
verse party has complied with an or¬ 
der refusing a new trial, conditioned 
upon remitting part of the judgment, 
does not preclude them from ques¬ 
tioning the court’s power to make it 
Mont.—Evans v. Oregon Short Line 

R. Co , 149 P. 716, 61 Mont. 107. 

69. Cal.—Adams v Southern Pac. 

Co., 293 P. 681, 109 C.A. 728. 

Ky —Atlas Assur. Co. v. Cotter, 11 S. 
W.2d 427, 226 Ky. 664. 
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Movar v. Crawley, 13 Ky.Op. 
783. 

4 C.J. p 717 note 28. 

Order to submit to physical sxami- 
nation 

On appeal from a judgment for de¬ 
fendant, in a malpractice action 
against a surgeon, plaintifC could not 
complain of an order requiring him 
to submit to a physical examination, 
where he did not object or except, 
hut submitted without protest, ex¬ 
pressly waived the filing of written 
findings by the examining physicians, 
and called one of them as a witness 
In his behalf 

Or—Garrett v. Johnson, 212 P. 13 0, 
107 Or. 670. 

70. Idaho—Rosenthal v. Ives, 12 P. 
904, 2 (Hash ) 266. 

N.C—Cole v. Bryant, 197 S E. 160, 
213 NC. 672. 

1 C.J. p 1138 note 63. 

Within court’s jurisdiction 

It was within the jurisdiction of 
the trial court to consolidate actions 
pending therein bv different plain- 
tllTs against the same defendant; and 
the order of consolidation, having 
been made by consent of the parties, 
could not be attacked as erroneous. 
Cal.—Dunlap v. Commercial Nat. 
Bank of Los Angeles, 195 P. 688, 60 
C.A. 476. 

71. Cal.—Goodale v. Thorn, 249 P. 
11, 199 C. 307. 

Allin V. International Alliance of 
Theatrical Stage Emp & Moving 
Picture Mach Operators of U S. 
& Canada, 247 P 2d 867, 113 C A. 
2d 135—MeOann v McGann. 3 86 P 
2d 424, 82 C.A 2d 382—Mann v. 
Mann, 172 P 2d 369, 76 C A 2d 32 
—Keefer v. Keefer, 87 P.2d 866, 31 
C.A 2d 336. 

Ga.—Rivers v. Key, 7 S E 2d 732, 189 
Ga 832. 

Gregory v Moore, 23 S.E. 293, 70 
Ga App 691—McDougald v Ward, 
22 SE2d 107, 68 Ga App 36— 

Weeks v. McGahee, 3 3 S E.2d 701. 
64 Oa App 683—Howell v. Luttrell, 
190 SE 813, 66 Ga App. 627. 

4 CJ. p 717 note 29. 

Buling strikiag allegations 

Plamtitf by agreeing to striking 
of certain allegations of complaint 
on motion thereby waived right to 
complain on appeal of ruling striking 
such allegations. 

Ill.—Carson v Weston Hotel Corp., 
115 NE2d 800, 361 Ill.App. 623. 

Buling considered 

Although trial court’s ruling was 
acquiesced in at trial, appellate court 
on reversal of judgment for new 
trial for other reasons would con¬ 
sider question of correctness of rul¬ 
ing, which was squarely raised by 
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proceeded so as to acquiesce in a decreeJ^ 

In addition to the foregoing, the doctrine has been 
applied to the amount of recovery or extent of re¬ 
lief, ^ 3 as where a litigant is precluded from object¬ 
ing because he has consented to, or has acquiesced 


in, the measure of damages applicable to the facts,*^^ 
or to the taxation of certain items of costs,^^ as in 
the case of attorney's fees^® or compensation for 
receivers rulings and proceedings on mo¬ 
tions and where the litigant has consented to or 


pleadings, and was argued on appeal, 
question was certain to arise again, 
and ruling, if again made, would re¬ 
quire another reversal. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 216 
Minn. 394, 147 A.L.R. 945. 

72. Pa.—Levin v. Fourth St. Nat. 
Bank, 121 A. 106, 277 Pa. 350. 

melative to dlstsllmtioiL of funds 
In a suit to enjoin the negotiation 
of a bill of lading for salmon shipped 
to plaintiff under a contract of pur¬ 
chase, but rejected, a decree for 
plaintiff would not be reversed be¬ 
cause the trial court had no right to 
make distribution of the funds aris¬ 
ing from the sale of the shipment, 
the parties having proceeded with 
the suit |LS though no such payment 
had been made. 

Pa.—Levin v. Fourth St. Nat. Bank, 
supra. 

Willing that title be oonflrmed 

Where, in a suit to cancel deeds to 
separate pieces of property, plaintiff 
testified that he did not claim one of 
the pieces of property, did not want 
it, and was willing that it should be 
decreed to defendant, he cannot on 
appeal attack the decree confirming 
defendant’s title thereto. 

Or.—Mack v. Thatcher, 187 P. 1114, 
95 Or. 651. 

73. Fla.—Sewell v. Sewell, 109 So 
98, 91 Fla. 982. 

Ill.—Knowles Foundry & Machine 
Co. V. National Plate Glass Co, 
21 N.E2d 913, 301 lll.App. 128. 
See Johnson v. Leipold, 206 III. 
App. 237—Kublatowski v. Henry 
Pratt Boiler & Mach. Co., 205 Ill 
App. 660 

Iowa.—People’s Sav. Bank of Avoca 

V. McCarthy, 231 N.W. 482, 211 
Iowa 40. 

Or.—Taggart v. School Dist. No 1 
of Multnomah County, 191 P. 659, 
97 Or. 95. 

Wls.—First Wisconsin Trust Co. v. 
Schmidt, 180 N.W. 832, 173 Wis 
477—Women’s Catholic Order of 
Foresters v Krivetz, 180 NW. 819, 
173 Wis 247—Lange v. Heckel, 176 
N.W. 788. 171 Wls. 69. 

Agrssd to remission 

(1) In general. 

Miss.—Commercial Credit Co. v. 

Spence, 184 So. 439, 185 Miss. 298 
Tenn.—Harrison v. Graham, 107 S. 

W. 2d 617, 121 Tenn.App. 189. 

(2) Plaintiff, having voluntarily 
agreed to the remission fixed by the 
trial court, cannot urge on defend¬ 
ant’s appeal that the amount of the j 


original verdict be taken as the 
amount of the final Judgment. 
Wash.—McElrath v. Fall, 191 P. 398, 
111 Wash. 488. 

(3) Plaintiff who elected to remit 
pecuniary damages awarded in death 
action, in excess of specified sum, 
was bound by election and was not 
entitled to preserve right to assert 
that option granted was erroneous. 
Wis.—Duss v. Friess, 273 N.W. 647, 

226 Wis. 406. 

(4) Plaintiff filing remittitur pur¬ 
suant to order granting new trial un¬ 
less such remittitur is filed cannot 
assign error with reference to the 
order on motion for new trial. 

Fla.—Seaboard Air Line R. Co. v. 

Martin, 66 So.2d 609 
Amoimt of hospital bill stipulated 
Where, in an action for injuries, 
the amount of plaintiff’s hospital bill 
was stipulated, and neither party in¬ 
troduced any proof on the amount of 
the bill, or the reasonableness there¬ 
of, or in any way questioned the 
same, defendants could not be heard 
to say on appeal that proof was 
lacking on that issue. 

Cal —Towne v. Godeau, 232 P. 1010, 
70 C.A. 148. 

Consent to alternative relief 

Where defendant consents to judg¬ 
ment in the alternative, awarding 
specific performance or payment of 
damages, such party cannot complain 
on appeal that the judgment improp- 
eily awarded alternative relief. 

N M —SIlcox V. McLean, 11 P.2d 640, 
36 N.M. 196. 

Interest 

Plaintiff in error, agreeing in open 
court on the balance duo with inter¬ 
est, cannot urge error in counting in¬ 
terest. 

Mo.—Roberts v. Meek, 296 S.W, 193, 
221 Mo.App. 974. 

Hot precluded 

(1) That appellant went into the 
question of damages before the arbi¬ 
trators did not preclude him from 
contending on appeal that the arbi¬ 
tration clause did not include the 
question. 

N.Y —Merchant v. Mead-Morrison 
Mfg. Co, 236 N.Y.S. 370, 226 App. 
Div 397, modified in other respects 
and affirmed 169 N.E. 386, 252 NT. 
284, reargument denied 171 N.E. 
770, 253 N.Y. 534, and appeal dis¬ 
missed Mead-Morrison Mfg Co. v 
Merchant, 61 S.Ct. 104, 282 U.S. 
808, 75 L.Ed. 726. 

(2) Defendant who satisfied the 
decree of the trial court can be heard 
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on appeal in opposition to plaintiff's 
right to different relief, but not to 
have the bill dismissed. 

Mich —Drolshagen v. Drolshagen, 202 
N.W. 959, 230 Mich. 444. 

I (3) Where defendant satisfied the 
decree in the trial court, although the 
case is heard de novo on appeal, 
plaintiff cannot be granted less than 
defendant has paid, nor can defend¬ 
ant recall all or part of what he has 
paid, nor can the bill be dismissed, 
even though plaintiff established no 
cause for relief. 

Mich.—Drolshagen v. Drolshagen, 
supra. 

74. Cal.—Ross v. Sweeters, 7 P.2d 
334, 119 C.A. 716. 

Tex —Chase Bag Co. v. Longoria, 
Civ.App., 46 SW.2d 242. 

4 C.J. p 720 note 50. 

76. Cal—Keefer v. Keefer, 87 P.2d 
866, 31 C.A.2d 336. 

N.C.—Hendricks v. Ireland, 77 S.E 
1011, 162 NC. 623. 

76. Cal—Keefer v. Keefer, 87 P.2d 
866, 31 CA2d 335 

Ind.—Hoosier Finance Co. v. Camp¬ 
bell, 155 NE. 836, 86 Ind.App. 62 
Or.—Randolph v. Christensen. 266 P. 
797, 124 Or. 661—McFarland v 

Hueners, 190 P. 684, 96 Or. 679 
Wash.—Steele v. Puget Sound Real¬ 
ty Associates, 90 P.2d 721, 199 

Wash. 128—Bradley v. Donovan- 
Pattison Realty Co., 147 P. 421, 84 
Wash. 664 

7eJ5 Wash.—Steele v. Puget Sound 
Realty Associates, 90 P.2d 721, 199 
Wash. 128. 

77. Cal.—Lampton v. Davis Stand¬ 
ard Bread Co., 191 P. 710, 48 C.A. 
116. 

Ill —Warner v. Wende, 214 Ill App. 
431. 

Ind—Hunter v. Beranisch, 189 N.E. 
632, 206 Ind. 408. 

Mass.—Gould v. Converse, 140 NE. 
785, 246 Mass. 186 

Tex.—Cragin v. Henderson County 
Oil Development Co., Civ.App. 
270 S.W. 202, reversed on other 
grounds, Com.App., 280 S.W. 654. 
Aoqulesosuos lu ameudsd uotiou 
Defendant who acquiesced at the 
time in the judge*.<i entertainment of 
plaintiff’s amended motion for new 
trial could not, on review, raise the 
question that the amendment was not 
properly approved by the Judge. 

Ga.—Tatum v. Croswell, 174 S.E. 

268, 49 Ga.App. 27. 

Vuilurs to opposo 

Where a party did not oppose its 
opponent’s motion to strike testimony 
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acquiesced in the proceedings for review.'^® 

§ 1515. -By Pleading Over or Proceed¬ 

ing to Trial 

Under most authorities, the general rule is that by 
pleading over or proceeding to trial a party waives errors 
such as an adverse decision on his demurrer. 

While in some jurisdictions the rule is otherwise,^® 
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the weight of authority is that one who pleads over, 
or proceeds to trial on the merits, after an adverse 
decision on his demurrer, on motion to strike all or 
part of a pleading,*^ on motion to elect based on a 
misjoinder of two separate causes of action, on 
refusal to dissolve a term-time interlocutory order,®® 
on motion to vacate a judgment by confession,®^ 


of witness who remained in the 
courtroom during the trial contrary 
to rule* he cannot base error on 
granting the motion to strike. 
Wash.—^Vlzzaro v. King County, 227 
P. 497, 130 Wash. 398. 

Motion for new trial 
Ill.—Fulford V. O'Connor, 121 N.E 
2d 767, 3 I11.2d 490—Berg v. New 
York Cent. R Co., 62 NE.2d 676, 
891 Ill. 52. 

Corby v. Dooley, 40 N E 2d 581, 
313 IlLApp. 509. 

Neb.—Tucker v. Paxton & Gallagher 
Co., 41 N.W2d 911, 152 Neb. 622 

R. I.—^U. S Bond & Mortgage Liqui¬ 
dation Corp. V. Boyle, 20 A.2d 634, 
67 R.I. 34. 

Motion for directed verdict 

Md.—Mayor and City Council of 
Baltimore v Thompson, 189 A. 822, 
171 Md. 460 

S. C.—Bozard v. City of Orangeburg, 
16 SE2d 642, 197 SO. 447. 

Motion for Judgment on pleadings 

Kan—Oliver Farm Equipment Sales 
Co V. Lynch, 98 P.2d 96, 161 Kan 
260 

78. SD—Robinson v. Nelson, 203 
NW 406. 48 SD. 193. 

Consent to different Judge settling 
case on appeal 

Defendant consenting to settlement 
of the case on appeal by a Judge 
other than the one trying the case 
was estopped to question the regu¬ 
larity thereof 

Mich —Zbudowskl v Michigan State 
Bank of Detroit, 229 NW. 449, 249 
Mich 673. 

79. Iowa—Ware v. Leffert, 130 N. 
W. 793. 161 Iowa 17. 

4 C.J. p 721 note 68. 

Xn Oregon, while a demurrer to 
the form of the complaint may be 
waived by pleading over, if such de¬ 
murrer attacks the complaint's suf¬ 
ficiency, and is overruled, pleading 
over does not waive it for the pur¬ 
pose of an appeal. 

Or—Howard v. Hartford Fire Ins 
Co. of Hartford, Conn., 161 P. 477. 
77 Or 360—Howard v. German- 
American Ins. Co. of New York, 
151 P. 477, 77 Or. 369—Howard 
V. Horticultural Fire Relief of Ore¬ 
gon, 160 P. 270, 77 Or. 349, rehear¬ 
ing denied 151 P. 476, 77 Or. 349. 

80. Oa.—^Walraven v. Walraven, 47 
SE2d 148, 76 Ga.App. 713. 


111.—Schlosser v. Sanitary Dlst. of 
Chicago. 182 N.E. 291. 299 Ill. 77 
Jasper County Nat. Loan & 
Bldg. Ass'n V. Coen, 233 Ill.App. 
611. See Kingsley v. Farmers' 
Lumber & Grain Co., 209 Ill.App. 
38—Bleber v. .®tna Ins. Co. of 
Hartford, Conn., 201 Ill.App 3. 

Md.—Peninsula Produce Exch. v. 
American Ry. Express Co., 128 A. 
403, 147 Md. 609. 

Minn —^Wolfe v Mayer Bros , 213 N 
W. 649, 171 Minn 98 
Mo.—Tobin v. Bell Telephone Co. of 
Missouri, 199 S W. 962 
N.M —State v. Board of Trustees of 
Town of Las Vegas, 263 P. 22, 32 
N.M. 182. 

RI —Doxey V. People’s Credit Co., 
103 A. 499. 

S.D—Springer v. Swift, 239 N.W. 171, 
69 SD. 208, 78 A L R. 1171. 

4 C J p 721 note 59 

Pleading over or going to trial with¬ 
out objection as waiver of: 
Objections to pleadings or rulings 
thereon generally see Pleading 
fi§ 5G4-668, 580-682 
Right to appeal or bring error see 
supra S 212 

Plea lu abatement 

(1) “At common law where the 
Judgment on a plea in abatement is 
respondeat ouster, the defendant by 
thereafter pleading to the merits is 
not barred from assigning as error, 
on appeal, the ruling on the Judg¬ 
ment of respondeat ouster." 

Ill —Miller v. Grand Lodge Brother¬ 
hood of Railroad Trainmen, 20G 
IllApp. 241, 246, affirmed 118 N.E. 
713, 282 HI. 430. 

4 C.J. p 721 note 69 [a]. 

(2) Plea In bar after overruling of 
plea in abatement does not, per se, 
deprive pleader of right to rely in ap¬ 
pellate court on plea In abatement. 
Tenn—Motors Ins Corp. v. Llpford, 

250 SW.2d 79, 194 Tenn. 216. 

Trial oa othor Issues. 

Where a party, after demurrers 
to his pleading had been sustained, 
went to trial on the issues as framed 
by other pleadings, and did not ask 
leave to amend his obnoxious plead¬ 
ing or to plead over, he could obtain 
a review of the ruling on the demur¬ 
rer, although he did not in writing 
or orally advise the court that he 
elected to stand on his pleading. 

Ill.—Bennett v. Union Cent. L Ins. 
Co, 67 N.E. 971, 203 Ill. 439. , 
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Zaaats aad snhstantial defsots 

which would render the declaration 
insufficient are not waived where a 
party pleads over after his demurrer 
has been overruled 

Ill.—Cottrell V. Gerson, 20 N.E.2d 
74, 371 Ill. 174. 

Scott V. Freeport Motor Casualty 
Co. of Freeport, 68 NE.2d 618, 324 
Ill.App. 629, reversed on other 
grounds 64 N.E.2d 542, 392 Ill. 332. 
Demurrer ore tenns 
Mo —Philibert v. Benjamin Ansehl 
Co., 119 S.W.2d 797. 342 Mo. 1239 
Niehaus v. Joseph Greenspon's 
Son Pipe Corporation, 164 S.W.2d 
180. 237 MoApp. 112—Green v. 

Terminal R Ass'n of St. Louis, 

I App., 135 S.W.2d 662. 

Xu Zausas 

(1) It has been held that plaintiff, 
by filing amended petitions after 
rulings against prior petitions, there¬ 
by acquiesced in rulings made and 
could not complain on appeal. 

Kan —Harold v Armour & Co., 99 P. 
2d 856, 151 Kan. 487, certiorari de¬ 
nied 60 S Ct 1082, 310 U.S. 630, 84 
L.Ed 1401. 

(2) In an earlier case It was held 
that a party whose demurrer was 
overruled might answer and partici¬ 
pate in the trial of the case, and if 
judgment was rendered against him 
he might then take the case to the 
reviewing court, and the demurrer, as 
well as the other errors complained 
of, would be considered by the ap¬ 
pellate court 

Kan.—Missouri Pac. R. Co. v. Web¬ 
ster, 42 P 845, 3 Kan App 106. 

81. Mo.—Flowers v Smith, 112 S.W. 

499, 214 Mo 98 
4 CJ. p 721 note 60. 

88. Mo—Hanson v. Neal, 114 S.W. 

1073, 216 Mo 266 
4 C J. p 721 note 61. 

83. Ind.—Zimmerman v. Makepeace, 
62 NE. 992, 162 Ind. 199. 

84. N.C.—Moody v. Moody, 23 S.B. 
933, 118 NC. 926. 

Ohio.—Schaefer v. Waldo, 7 Ohio Bt. 
309. 

Msra presanoa lu court is not such 
a participation in a hearing of the 
merits as to constitute waiver of the 
contention that the court erred in en¬ 
tering an order to set aside a prior 
Judgment in the party's favor. 

Ill —Rolencc V. Rolenec, 210 Ill.App. 
329. 
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on motion for verdict,on motion to dismiss, 
or on motion for nonsuit,®^ will not be permitted to 
allege error in such decision, since he will be pre¬ 
sumed to have acquiesced therein.®8 In some juris¬ 
dictions a party is deemed to have acquiesced in a 
decision granting a new trial when, after excepting 
thereto, he appears at the new trial and participates 
therein.®® 

Continuance of a defendant's counsel in the case 
after objection to an amendment to defendant's 
name, where it was contended that defendant had 
not been served with process and was not in court, 
constitutes an estoppel or waiver of the right to 
present such question on review.®® 

Where, following the allowance of an amendment 
to plaintiff's pleadings, defendant is accorded the 
right to a continuance, but elects to proceed with 
the trial, on review defendant may not question the 
propriety of the allowance of the amendment.®^ 

A party, by filing a motion to dissolve a temporary 
injunction and to discharge a receiver, does not 
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waive his rights to object to the issuance of the tem¬ 
porary injunction and the appointment of a receiver 
without notice, but he can perfect an appeal from 
an order overruling such motion.®^*® 

§ 1516. - By Taking or Failing to Take 

an Appeal 

By taking an appeal, a party recognizea the validity 
of matters and proceedings inherent therein; If he fails 
to do so he is presumed to be satisfied with the Judgment 
or order. 

Ordinarily one who fails to take an appeal from 
an order, judgment, or decree will be presumed to be 
satisfied therewith,®^ and in the absence of appeal or 
writ of error no question is presented for review.®® 
The failure to take an appeal demonstrates only sat¬ 
isfaction with the judgment as is, not as changed 
by a partial reversal.®®-® 

A party who takes an appeal from a judgment 
against him so recognizes it that he is estopped to 
attack it, in the appellate court, on the ground that 
he was not properly made a party to the procecd- 


86 . U.S.—Accident Ins. Co. of North 
America v. Crandal, Ill, 7 S Ct 
685. 120 U.S 527, 30 L.Ed. 740 
4 C.J. p 721 note 64. 

86 . Iowa.—H. Emery & Co v. 
Chicago, B & Q. R. Co„ 170 N W. 
640, 186 Iowa 1156, rehearing de¬ 
nied 173 N.W. 12, 186 Iowa 1166 

Wash.—Trudeau v. Snohomish Auto 
Freight Co., 96 P.2d 699, 1 Wash. 
2d 674. 

Tor nonresidenoc 

Where a petition against a refrig¬ 
erating company for damages to a 
shipment of peaches in interstate 
commerce was dismissed because de¬ 
fendant was a nonresident, and a new 
petition in attachment filed for the 
same cause of action and which took 
the place of the former petition, er¬ 
ror as to the dismissal of the former 
petition, under Code 8 3602, was 

waived by filing and proceeding un¬ 
der the new petition. 

Iowa.—H. Emery & Co. v Chicago, 
B. & Q. R. Co., 170 N.W. 640, 186 
Iowa 1166, rehearing denied 173 N. 
W. 12, 186 Iowa 1166. 

87 . N.Y. — ^Burt v. Oneida Com¬ 
munity, 33 N.E. 307, 137 N.Y. 346, 
19 L.R.A. 297. 

4 C.J. p 721 note 65. 

OoAsettt to wliat amoiuted to amend- 
meat of oomplalat 
N.J.—Hahn v. Rockingham Riding 
Stables, 19 A.2d 191, 126 N.J.Law 
324. 

88. Cal.—Gillette v. Nicolls, 262 P. 
2d 856, 121 C.A.2d 185. 

Waiver not 6hown after denial of 
motion to remove 
Rights of parties to removal of the 


cause from a state to a federal 
court is determined as of the time of 
filing motion to remove, and plead¬ 
ing to a declaration after such mo¬ 
tion was denied does not waive the 
right to assign error on ruling deny¬ 
ing the motion. 

Ill —Northern Trust Co. v. Grand 
Trunk Western Ry. Co., 118 NE 
986. 282 Ill. 665. 

89 . Wls.—Maxwell v. Kennedy, 7 N. 
W. 667, 60 Wls 645. 

4 C.J. p 721 note 66. 

90. N J.—Rudolph v. Coca-Cola Bot¬ 
tling Co., 132 A. 608, 4 N.J.Misc. 
318. 

91. Mo.—^Haddaway Curd Coal Co. v. 
Breese-Trenton Mining Co., App, 
200 S.W. 104, 

91.5 Ill.—Pearson v. Behrens, 112 N. 
E.2d 621, 360 Ill.App. 264. 

Filing of motion hold mandatory rs- 
qnlrsmsnt 

Ill.—American Dixie Shops v. Spring- 
held Lords, Inc., 130 N.E.2d 532, 8 
Ill.App.2d 129. 

92 . N.Y —Powell V. Harrison, 86 N. 
Y.S. 462, 88 App.Div. 228, appeal 
dismissed 70 N.E. 1108, 178 N.Y. 
667. 

Ohio.—^Welzman v, Chapin, App., 79 
N.E.2d 668. 

67 C J. p 1075 note 16. 

93 . Cal.—In re Wattson’s Estate, 
163 P.2d 87, 66 C.A.2d 743—War¬ 
wick V. Macchiaroli, 273 P. 1109, 96 
C.A. 138. 

Ky.—Goff V. Hubbard, 290 S.W. 696, 
217 Ky. 729, 60 AL.R. 1382. 
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La—Citizens’ Discount & Inv Co v 
Michon & Laterricrc, 7 La.App 700 
Mich—Union Trust Co v Marsh, 238 
NW 321, 265 Mich 362. 

Mo—Hunter v. Delta Realty Co, 
169 SW2d 936, 360 Mo 1123. 

N J —Vaniewaky v. Demarest Bros 
Co, 148 A 17. 106 NJLaw 34, af¬ 
firmed 164 A 623, 107 N J.Law 389 
NY—In re Segall’s Will, 38 N E 2d 
126, 287 NY. 62, reargument denied 
40 NE2d 37, 287 NY 751 

Levy V Joseph P. Day, Inc, 294 
NYS 683, 260 App Div. 452, ap¬ 
peal dismissed 10 N.E 2d 666, 274 
N.Y. 388. 

Vallnra to moke another a party to 
prooeedlng in error 

Failure of plaintiff in error to make 
another a party to the proceeding for 
writ of error, must be deemed an ac¬ 
quiescence in that part of the Judg¬ 
ment rendered as to such party. 

Tex.—Farmers’ & Merchants’ State 
Bank of Lelia Lake v. Guffey, Civ 
App., 265 S.W. 462. 

Ifo appeal from portion of Judgment 

An assignment of error to the al¬ 
lowance of a claim of one devisee has 
no force when the portion of the 
Judgment with reference thereto is 
not appealed from. 

S.D.—In re Prerost’s Estate, 168 N. 
W. 680, 40 S.D. 636. 

93.5 Cal.—Osborn v. Osborn, 267 P. 
2d 333, 42 C.2d 868—^American 

Enterprise v. Van Winkle, 246 P. 
2d 936, 89 C.2d 210. 

Bntlre Judgment reviewed 

Cal.—Osborn v. Osborn. 267 P.2d 833, 
42 C.2d 358. 
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ings®^ or that there was an irregularity in the entry 
of the judgment;®^ but he is not thereby estopped 
to raise the question of the lower court's lack of 
jurisdiction to entertain the cause at all®® or to ren¬ 
der judgment for the amount which it did.®*^ On 
the s>me theory, a party who has taken a limited 
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appeal, as an appeal which is from a portion of the 
decree only,®® or which does not embrace an appeal- 
able order,®® is deemed to have acquiesced in all 
other parts of the proceedings, and is precluded 
from asserting that there is other than fundamental 
error in them. 


D. AMENDMENT, ADDITIONAL PROOFS, AND TRIAL OF CAUSE ANEW 


1. Amendments and Additional Proofs 


§ 1517. Amendment of Proceedings of Low¬ 
er Court 

Where practicable, amendments of proceedings of 
the lower court that may be made below may be made in 
the reviewing court. 

If the case is properly before the appellate court. 


such amendments as could be made in the lower 
court, if necessary, may be made in the appellate 
court.i 

A return may be amended to conform to the 
facts,2 but such amendment is subject to the con- 


94 . Neb—Dredla v. Baache, 83 N.W 
916, 60 Ntib. 655. 

4 C.J. p 722 note 68. 

95. Neb —Irwin v. Nuckolls, 3 Neb. 
441. 

4 CJ p 722 note 09. 

Completeness 

The parly appoalinf? from a Judg¬ 
ment could not question the coin- 
pletonc.ss of the Judgment which did 
not dispose of all the parties to the 
suit or adjudge costs. 

Mo—Dnvis v. Cook, 85 S W 2d 17, 
337 Mo SS. 

96 . Pa.—Schuylkill County v 

Mlnoguc, 28 A. 643, 160 Pa 164. 

97 . Ill —Forsyth v. Warren, 62 Ill. 

68 . 

4 C J. p 722 note 71. 

98. Ill—Kingsbury v. Powers, 22 N. 
E 479, 131 Ill. 182. 

4 CJ. p 722 note 72 

Appeal from order disposing of only 
part of case 

By appealing from order which did 
not dispose of entire case, appellant 
recognized that part of case which 
remained was separate from branch 
thereof from which It appealed, and 
hence, could not contend that trial 
court was without Jurisdiction to 
proceed with matter remaining un¬ 
disposed of after filing of first no¬ 
tice of appeal. 

Ill.—Chandler Society v. Shenk, 79 
NE.2d 767, 334 Ill App. 373. 

99. N.T.—Kirby v. Fitzgerald, 31 N. 
Y. 417. 

4 C.J. p 722 note 73. 

1. Mich.—^Wabash By. Co. v. Mar¬ 
shall, 196 N.W. 134, 224 Mich. 693. 
4 C.J. p 722 note 74. 

BCotloa to dismiss 

A motion in the trial court to dis¬ 
miss may be amended or amplified 
Mich.—Hay v. Le Bus. 27 N.W.2d 
309, 317 Mich. 698. 


Motion denied 

A motion to amend an exception, 
on appeal, will be denied where the 
only effect is to amplify and make it 
clearer 

S C —Willson V. Imperial Fertilizer 
Co, 46 SE 279, 67 S.C. 467. 

Name of debtor in execution 

In a suit to restrain an execution 
sale and remove a levy as a cloud on 
the title, the supreme court may 
amend the execution so that it will 
correctly state the name of the Judg¬ 
ment debtor, as the trial court might 
have done, to save its decree for de¬ 
fendants 

Mich —^W^abash Ry Co. v. Marshall, 
195 NW. 134, 224 Mich. 693. 

Permission or order 

On appeal on questions of law and 
fact, unless amendments are per¬ 
mitted or ordered by the appellate 
court, the action must proceed on 
the Issues entered in the trial court 
Ohio—Ellis V Ohio Turnpike Com¬ 
mission. App, 122 NE2d 713, ap¬ 
peal dismissed 125 N.E.2d 880, 163 
Ohio St 157. 

Bight to sue 

Where declaration failed to state a 
cause of action under statute provid¬ 
ing that suit for wrongful death may 
be brought by minor children of de¬ 
ceased where there is neither widow 
nor husband surviving deceased, be¬ 
cause declaration failed to show that 
deceased had not remarried after his 
divorce from plaintiffs’ mother, 
plaintiffs were permitted to amend 
record to show that deceased had not 
remarried 

Fla.—Southern Liquor Distributors v. 
Kaiser, 7 So.2d COO, 160 Fla. 62. 

Validation of ordsr 

Statute with respect to appeals 
from interlocutory orders granting 
injunctions and appointing receivers 
cannot apply to validate order for 
issuance of injunction and appoint¬ 
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ment of corporation receiver with¬ 
out notice and plaintiff's bond, in 
absence of good cause shown for ex¬ 
cusing such notice and bond. 

Ill —Drewrys, Ltd, U. S. A., v. 
Drewrys Beers, 44 N.E 2d 464, 316 
Ill App. 307. 

Zu New Jerseyi under the Practice 
Act, amendments as to matters that 
have not affected a fair trial and a 
determination of the real question in 
controversy may be allowed in the 
court of review. 

N J.—Holt V. TTnlted Security L. Ins , 
etc, Co, 72 A. 301, 76 N.J.Law 
686, 21 LR A,N.S., 691. 

Zn New York, although, under Civ. 
Pract Act §§ 897, 898, providing for 
vacating an injunction order, an ex 
parte motion for leave to sue the 
state superintendent of insurance to 
adjudicate a claim to funds of an in¬ 
solvent insurance company should 
have been made either to the Justice 
who granted the order restraining ac¬ 
tions against the insurance company 
or to the court at a term where con¬ 
tested motion may be heard, where 
the insurance superintendent ob¬ 
tained a full hearing on the motion 
to dismiss, the error In procedure 
was an irregularity involving no sub¬ 
stantial right, and could be corrected 
on appeal to the appellate division. 
N.Y—In re B^nn, 201 N.Y.S. 827, 207 
App Dlv. 276, affirmed Bean v. 
Stoddard, 144 N E. 916, 238 N.Y. 
618. 

2 . Idaho—Call v Rocky Mountain 
Bell Tel. Co. 102 P 146, 16 Idaho 
661, 133 Am S.R. 136. 

Mo.—Mengwasser v. Tackltt, App., 
280 S.W 2d 433—Acme Roofing Co. 
V. Johnson, App., 26 S.W.2d 854— 
Kurre v. American Indemnity Co. 
of Galveston, Tex., 17 S.W.2d 686, 
223 Mo. App. 406—Gregor Grocer 
Co. v. Carlson, 67 Mo.App. 179. 
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§ 1517 APPEAL & ERROR 

dition that a third persons' rights have not inter¬ 
vened.* The practice, however, of making a request 
for such an amendment for the first time in the ap¬ 
pellate court is not to be encouraged.*-® It should be 
granted with caution,^ and should be denied when 
the officer trusts merely to memory, and after a lapse 
of months or years, asks to change the whole effect 
of his proceedings by adding to his return a state¬ 
ment which, if untrue, cannot be disproved, and is 
as to a fact which is not likely to have impressed 
his memory.^-® Where permission of court is re¬ 
quired for amendment of return of levy of fieri fa¬ 
cias on realty after a claim has been filed and the 
papers returned to court, its amendment in the ap¬ 
pellate court by agreement of counsel will not 
change the status of the original levy with respect 
to the burden of proof as between plaintiff in exe¬ 
cution and claimant, wfficrc the amendment did not 
bear the approval of the trial judge and the agree¬ 
ment of counsel did not contain the order of any 


court.^-i® 

If the amendment is not an invasion of the prov¬ 
ince of the jury, the findings may generally be 
amended in the reviewing court;® they may be 
amended, if necessary, to support the judgment,®*® 
or to conform to the proof.®*!® The appellate court, 
however, may refuse to correct trivial or immaterial 
matters in the findings.®*!® Also, an amendment of 
the findings is unauthorized where the evidence is 
not before the appellate court,®**® or where the 
appellate court lacks the necessary facts or tech¬ 
nical knowledge to make a proper correction.®-*® 
Where the probate court, prior to the final entry 
appealed from, did not make separate findings of 
fact and conclusions of law, as requested, the filing 
of written findings nunc pro tunc in the appellate 
court is too late and a nullity.®-*® 

Amendments are not permitted for the purpose 
of setting aside a verdict,® or reversing the trial 
court;®-® but they may be permitted to sustain a 


Okl.—Davis V. state, 41 P 2d 458, 
170 Okl. 690 
4 C.J. p 722 note 76. 

Amendment of process or return In 
trial court after perfection of ap¬ 
peal or proceedings in error see 
supra 8 617. 

Bstara of ezeontioa 

A sheriff's return of an execution 
erroneously stating the county in 
'Which land levied on was situated 
was subject to correction at any time 
the error was called to the atten¬ 
tion of trial court, and where the er¬ 
ror was not pointed out to the trial 
court, it could be remedied on ap¬ 
peal. 

Okl.—Davis v. State, supra. 

Betom of sunmons 

The amendment of a sheriffs re¬ 
turn of service to show an earlier 
and prior service on a certain defend¬ 
ant is allowable on appeal from an 
order refusing to set aside a default 
Judgment against codefondants, the 
rights of third parties not having in¬ 
tervened. 

Mo.—Acme Roofing Co. v. Johnson, 
App., 26 S.W.2d 854. 

3. Mo.—Acme Roofing Co. v. John- 
'' sbn. supra. 

M^o.—Mengwasser v. Tackitt, 

App., 280 SW.2d 433. 

imsrs party Ignores court suggss- 

, 

f j, pr^qtio^ of asking for amend¬ 
ment of sl^rjflfs return on attach- 
m^t ^ ja, not to be encouraged, es- 
'when party who should be 
vflin reginlarlty of the pro- 
.ceedlngs .complstyi^ ignores sugges- 
jtjoh. epui;! iif'iOl Vespect to failure 
, 9:^1 xjetprn tb o'^fitalri 'retitals neces- 
' sar^ to i^ow Junsdltiiion. 

Mo'.—liiikngwkBMr Taekitt, supra 


4 . Mo.—Thomasson v. Mercantile 
Town Mut Ins Co, App., 81 S.W. 
911—Gregor Grocer Co. v. Carl¬ 
son. 67 Mo.App. 179. 

Bight to amend return wae denied 
where no effort to amend it was 
made in the trial court and no writ¬ 
ten application was filed or presented 
in the appellate court requesting the 
allowance of the amendment. 

Mo.—Mengwasser v. Tackitt, App., 
280 S,W.2d 433. 

4.5 Mo.—Gregor Grocer Co. v. Carl¬ 
son, 67 Mo.App. 179. 

4.10 Ga.—Whitlock v. Michael, 68 
S E.2d 833, 206 Ga. 749. 

5. Cal—Hanselman v. Meadville, 83 
P.2d 296, 12 C 2d 269. 

Fitzsimmons v. Fitzsimmons, 
164 P.2d 934, 72 C.A.2d 645~-Neu- 
Btadt V. Skernswell, 161 P.2d 867. 
reheard 159 P 2 d 49, 69 C.A. 2 d 361 
—Basye v. Craft’s Golden State 
Shows, 111 P.2d 746, 43 C.A.2d 782 
—Donahue v. Conley, 258 P. 985, 
85 C.A. 16. 

N.Y.—Vernon Metal & Produce Co. 
V. Joseph Joseph & Bros. Co., 209 
N.Y.S, 6 , 212 App.Div. 368, modi¬ 
fied on other grounds 160 N E. 547. 
241 N.Y. 644. 

Wash—Knight v. Duggan, 299 P. 

986, 163 Wash. 107. 

4 C.J, p 722 note 77. 

Additional finding held anthorlscd 
Conn.—Germon v. Noe, 27 A.2d 378, 
129 Conn. 333. 

Amendments held nnanthorlaed 

Conn.—Carllno v. City of Mariden, 44 
A.2d 823, 132 Conn. 394. 

On undisputed evidenoe 
Cal.—Newt Olson Lumber Co. v. Cue, 
232 P.2d 64, 104 C.A.2d 477. 
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Clerical errors in findings may be 
corrected. 

Cal —Davidson v. Ealey. 168 P 2d 
1000. 69 C A.2d 264. 

Special findings Inconsistent with 
verdict 

Where the special findings were in¬ 
consistent with the general verdict, 
but the court refused defendant’s 
motion to permit the jury to dis¬ 
close and to correct the inconsisten¬ 
cy, it was too late to correct such 
inconsistency on appeal, except by 
ordering a new trial 
Iowa—Riggs V. Gish, 192 N.W. 404, 
195 Iowa 1324. 

5.5 Cal.—Neustadt v. Skernswell, 
161 P2d 857, reheard 159 P.2d 41). 
69 C.A.2d 361. 

5.10 Cal—Fitzsimmons v. Fitzsim¬ 
mons, 164 P.2d 934, 72 C A 2d 645 

5.15 Cal.—Conrad v. Conrad, 152 P 
2d 221, 66 C.A.2d 280—Turney v. 
Collins, 119 P.2d 954, 48 C.A 2d 
381. 

5.20 Cal.—Dennis v. Barnett, 86 1*. 
2 d 916, 30 C.A.2d 147. 

Zn an appeal presented on the 
Judgment roll alone, it was held that 
the court of appeal was without pow¬ 
er to amend the findings of the tri¬ 
al court. 

Cal.—Armstrong v. Rau, 236 P. 937, 
72 C.A. 288. 

5.25 Cal.—Lind v. Baker. 88 P.2d 
777, 31 C.A. 631. 

5.30 Ohio.—In re Hughes' Estate, 
86 N.E.2d 683, 84 Ohio App. 275. 

6 . R.I.—Lamson v, Fortier, 128 A. 
596. 

6.5 Pa.—McGregor’s Estate v. Young 
Tp., 38 A.2d 313, 360 Pa. 93. 



5 C.J.S, 


judgment, and where amendments are introduced 
to change a judgment, the appellate court has the 
power to require the trial judge to mold the verdict 
so that proper judgment may be entered.*^ A mo¬ 
tion for a new trial may not be amended in the ap¬ 
pellate court so as to include as a ground therefor 
a contention which was never submitted to the trial 
court, and which it consequently never had an op¬ 
portunity to pass on."^*^ The appellate court may 
require complainant to make a sequestration bond,^ 
but a request to amend by filing a new attachment 
bond comes too late when first made in the appellate 
court® Mere clerical errors may be amended or 
corrected by the appellate court.^® 

The mere presence of a case in the appellate court 
without a question to be decided does not warrant 
the interposition of its authority to allow amend- 
tnents.ii 


APPEAL & ERROR §§ 1517-1518 

§ 1518. - As to Parties 

As a o*nsral rule, necessary non prejudicial amend¬ 
ments as to parties may be permitted in the appellate 
court, but there is some authority to the contrary. 

In general, an amendment as to parties may be al¬ 
lowed on appeal, where the case has been tried on 
the merits and the allowance of the amendment will 
be a technical matter prejudicing the rights of no 
one,i® or where it will not require the taking of 
any further testimony or affect the decision of the 
main question involved in the case, and will be in 
the interest of justice and avoid further litigation 
on the same subject.^2.6 it has been held, however, 
although there is authority to the contrary,^2.10 that 
an amendment allowing the addition of parties will 
not be permitted where objection for defect of 
parties was made below and was overruled.^® Also, 
an amendment with respect to parties has been held 
not permissible in the appellate court where no at- 


7. N.J.—Bonlewsky v. Polish Home i 
of Lodi, 136 A. 741. 103 N.J.Law 
323. 

Terdlot molded 

Where counts involved different 
plaintiffs, but only one count was 
submitted, verdict “for plaintiff” 
rould be molded to proper form. 

N.J —MacDonald v. Public Service 
Co-ordinated Transport, 168 A. 407, 
10 N.J Mlsc 177 

7.5 Ill —Rubottom v. Crane Co., 23 
N.E 2d 354, 302 Ill.App. 68. 

8. Miss—Harleston v. West Louisi¬ 
ana Bank, 89 So 257, 126 Miss 593. 

9. Okl —Corbvn v Specification Mo¬ 
tor Oil Svstem of Oklahoma City, 
32 P.2d 726, 168 Okl. 203. 

10. Ala—English v. Brown, 9 Ala. 

504 

Mont—Gauss v Trump, 156 P. 910, 
4 8 Mont. 92. 

Defect in a flrnardlaa’s bond aris- 
iiiK from the mistake or Ignorance of 
the clerk will be aided In the appel¬ 
late court as against sureties 
NC.—Sikes V. Truitt, 6f N.C. 361. 

11. Mass —Samuel Rosenblum, Inc , 
V. W. II Blodget Co., 173 N.E. 439, 
273 Mass. 128. 

12. Ga.—Charleston & W. C Ry. Co. 
V. McElmurray, 86 S.E. 804, 16 Ga. 
App. 504 

111—Lirelte v. Director General of 
Railroads, 137 N.E. 811, 306 Ill. 
348 

Ind.—Ross V. Lambert, 137 N.E. 186, 
79 Ind.App. 30. 

Mass —Noble v. Brooks, 112 N.E. 649, 
224 Mass. 288. 

Mich.—Peacock v. Detroit, G. H. & 
M Ry. Co., 176 N.W. 680, 208 Mich. 
403, 8 A.L.R. 964. 

N.J^Bonlewsky v. Polish Home of 
Lodi, 186 A. 741, 108 N.J.Law 323. 


Corpus Jtiris Beonndnm cited In 

In re Roth's Estate, 52 A.2d 811. 
816, 139 N JEq 688. 

N.Y.—Jones v. Van Heusen Charles 
Co., 246 NTS. 204, 230 App.Div. 
694—Savad v Arluck, 237 N.Y S 
166, 227 AppDiv. 796—Benyak v. 
Lehigh Coal & Navigation Co., 152 
NYS 329, 166 App.Div. 829. 

N.C—State v. Western Union Tel. 
Co, 18 SE. 389, 113 N C. 213, 22 L. 
RA. 570. 

4 C.J. p 724 note 98. 

Defects arising from nonjoinder or 
misjoinder of parties as amend¬ 
able in supreme court of the United 
States see Federal Courts S 201 e. 
Power of lower court to permit an 
intervention or add new parties to 
suit after appellate proceeding has 
been perfected see supra 9 617. 

Disclaimer insnffloient 

A disclaimer hied in the appellate 
court, limiting the undivided inter¬ 
est claimed by plaintiffs in the prop¬ 
erty, did not correct error in not 
making others parties, the disclaimer 
not showing whose interest was re¬ 
linquished. 

La—Castllle v. Texas Co., 129 So‘ 
618, 170 La. 887. 

Guardian ad litem appointed 

Under an appropriate statute, the 
supreme court may appoint a guard¬ 
ian ad litem, and it was not aeces- 
sary to remand for this purpose 
where the infants’ rights had been 
fully represented and passed on as 
found by the trial judge. 

N.C.—Perry v. Perry, 95 B.B. 98, 175 
N.C. 141. 

STonezisteat party* stricken 

The court of appeals on determin¬ 
ing the state highway board suing 
on bond for benefit of another was 
nonexistent should have ordered its 
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name stricken from the caption and 
affirmed the judgment. 

Mo.—State ex rel. Missouri Stat^* 
Highway Board, to Use of Fredo- 
nia Portland Cement Co., v. Cox, 1 
S W.2d 787, 318 Mo. 387. 

Substitution of association for liq¬ 
uidating trustees in whose name the 
action was improperly brought was 
proper. 

Pa.—Albert H. Greenfield & Co. v 
Ruberg, 35 A.2d 784, 154 Pa Super 
121 . 

12.5 Mich—Cleveland v. City of De¬ 
troit, 267 N.W. 874, 276 Mich. 443. 

12.10 Mich.—Peacock v. Detroit, G. 
H. & M Ry. Co , 176 N.W. 680, 208 
Mich. 403, 8 A.L.R. 964. 

Director general of railroads 

In an action against a railroad 
company under the control of the 
director general of railroads it has 
been held that the director general, 
having ordered actions to be brought 
against the director general and con¬ 
sented to amendments substituting 
the director general as defendant in 
place of the railroad company and 
dismissing the railroad company, 
cannot complain if the supreme 
court, under a statute of amendments, 
permitted such an amendment to be 
made on writ of error after the low¬ 
er court had refused so to amend the 
pleadings. 

Mich.—Peacock v. Detroit, G. H. & 
M. Ry. Co., supra. 

13. N.C.—^West V. Aberdeen, etc., R. 
Co., 63 S.E. 477, 140 N.C. 620, 6 
Ann.Cas. 360. 

S.D.— Corpus Juris Secundum cited 

in Minnehaha County ex rel. Wil- 
ladsen v. Willadeen, 11 N.W.2d 65, 
57, 69 S.D. 412. 
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tempt was made in the trial court by amendment of 
the complaint or prayer for process to bring in the 
proposed defendant,^*-® or where the record does 
not warrant it,^^ or where the application of the 
conclusions reached by the appellate court to the 
rights of the proposed additional party is outside 
the 

In some jurisdictions an appellate court has no 
authority to permit the amendment of the original 
pleadings by the addition of parties,particu¬ 
larly where the effect of such an amendment might 
be to preclude some just defense.^s Statutes pro¬ 
viding for the dropping of misjoined parties or the 
adding of necessary parties by order of court at 
any stage of the action have been held to refer 
to the trial court, and not to the appellate court.^^ ^ 

Under some statutes the title or caption of the 
case may be amended in the appellate court,hut 
an amendment changing the party plaintiff will not 
be permitted,^'^ since this would be changing the 
cause of action nor will an unnecessary change 
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in the parties defendant be ordered.^® It has been 
held, however, that an amendment of the pleadings 
to conform to a civil procedure rule requiring prose¬ 
cution of an action by the real party in interest 
may be allowed on appeal.^®*® 

§ 1519. -As to Pleadings 

a. In general 

b. To conform to the evidence, verdict, 

or judgment 

c. To show jurisdiction 

a. In General 

On proper application by either party, the appellate 
court may, in the interest of Justice, allow amendments 
to correct formal errors in the pleadings, which do not 
affect substantial rights or advance new issues. 

Although according to the practice under some 
statutes and rules, amendments to the pleadings in 
a case may not be made in the reviewing court on 
appeal,^® as a general rule, the pleadings in a 
case which has been appealed may be amended in 
the appellate court.^® It has been held that an 


13.5 Ill —Craig v Coonrod, 41 N.E 
2d 302, 314 Ill.App. 379. 

14. Mass.—Boston Towboat Co. v 
Medford Nat. Bank, 117 N.E. 928, 
228 Mass 484. 

14.5 Mich.—Kitenour v. Dearborn 
Tp, 40 N.W.2d 137, 326 Mich. 242 

14.10 Tenn.—Clement v. Nichols, 
209 S.W.2d 23, 186 Tenn. 235. 

Boason for rule 

Not only would the allowance of 
such an amendment be contrary to 
Jurisdictional limitations as being 
appellate only, but it would also be 
in conflict with the well established 
rule that a party in the appellate 
court will not be permitted or heard 
to assume a position contrary to, and 
Inconsistent with, the position he 
took in the trial court. 

Tenn.—Clement v. Nichols, supra. 

15 . Tenn.—Smyth v. Carden, 1 Swan 
28. 

15.5 Mo.—State ex rel. Harwood v. 
Sartorius, 198 S.W.2d 690, 355 Mo. 
837. 

16 . Mich.—People v. O'Connell, 183 
N.W. 195, 214 Mich 410. 

Minn.—Hoverson v. Hoverson, 12 N. 

W.2d 497, 216 Minn. 237. 

N J.—MacDonald v. Public Service 
Co-ordinated Transport, 158 A. 407, 
10 N.J.Misc. 177. 

Pa.—Hewitt v. Democratic Pub. Co., 
115 A. 838, 271 Pa 546. 

Lit Bros., to Use of Kaplan, v. 
Goodman, 18 A.2d 619, 144 Pa.Su- 
per. 43. 

Defects with respect to the designa¬ 
tion or naming of parties regarded 
in the appellate court as cured by 
amendment see infra 8 1542. 


Courts are liberal in allowing such 
amendments where no one is preju¬ 
diced 

Pa.—Axe V. Stern, 182 A. 124, 120 Pa 
Super. 235. 

jLOtlon brought in guardian’s name 

Where the declaration fully sets 
forth that the injuries were those of 
a ward, and the cause of action his, 
the appellate court, on objection that 
it should have been brought In the 
ward’s name, will treat the complaint 
as already amended, to defeat the ob¬ 
jection, the statute allowing amend¬ 
ments being liberal. 

Mich —Sweeney v. Moreland Bros 
Co , 198 N.W. 932, 227 Mich. 203. 

17. Wash—Howe v. Whitman Coun¬ 
ty. 206 P. 968, 120 Wash. 247, re¬ 
heard 212 P. 164, 120 Wash. 247. 

4 C J. p 724 note 2. 

Substitution of administratrix as 
plaintiff 

Where statute gives the personal 
representative the exclusive right to 
sue for damages for decedent's death, 
a petition to substitute decedent’s 
administratrix as plaintiff in an ac¬ 
tion by his widow and children can¬ 
not be granted by the supreme court 
on appeal from a judgment for them, 
where the administratrix, as such, 
presented no claim for damages to 
the county commissioners, as re¬ 
quired by statute, presentation of 
such claim by her as benefleiary for 
herself and the minor heirs being in- 
suffleient, although the county ad¬ 
mitted the presentation and rejection 
thereof in its pleadings. 

Wash.—Howe v. Whitman County, 
supra. 


18. Ky.—Roberts v Abner, 42 SW 
337, 19 Ky L 887. 

19. NY.—Lowe v. Rommcll, 5 Dalv 
17. 

Issue not raised below 

The court of appeals is unauthor¬ 
ized to allow an amendment to a pe¬ 
tition by substituting parties defend¬ 
ant to change the style of the case to 
conform to statute where the appeal 
is from an order sustaining defend¬ 
ant’s demurrer which doe.s not rai*^*^ 
an issue of defect in parties 
Mo—Millspaugh v. Akin, App., 299 S 
W. 596. 

Bnccessor city treasurer 

Substitution in the supreme court 
of the city treasurer as successor as 
a party to the suit to enjoin the col¬ 
lection of taxes was unnecessary. 

Ind—Postlewaite v. Hasse, 186 NE 
761, 205 Ind. 396. 

Denial of motion to add defendants 
held proper 

Pa.—Prudential Ins Co of America 
v. Moore, 14 A 2d 277, 339 Pa. 13. 

19.5 Pa.—Miller for Use of Thrift 
Drug Co. V. Michael Morns, Inc, 
63 A.2d 44, 361 Pa. 113. 

19.50 Ky.—Rosenberg v. Quccnan, 
261 S.W.2d 617. 

19.55 Ill.—McNeff v. White Eagle 
Brewing Co., 13 N E 2d 493, 294 Ill 
App. 37, 

N.H.—Blenn v. Morrill, 5 A.2d 42, 90 
N.H. 109. 

Pa.—^Keller v. Cook, Com PI., 69 York 
Leg.Rec. 161. 

Amendment of the pleadings on: 
Appeal from a justice of the peace 
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appellate court has the same power over the plead¬ 
ings, including amendments, of a case properly be¬ 
fore it as the court where the action was originally 
filed.20 This power, however, is limited under some 
statutes and rules in that it may not be exercised 
by a reviewing court where the appeal is on ques¬ 
tions of law only,20.5 but on plaintiff's appeal on 
questions of law and fact from a judgment for de¬ 
fendant after overruling of plaintiff's demurrer to 
defendant's answer, the demurrer will be treated as 
though filed in the appellate court. 20.10 Xhe amend- 


APPEAL & ERROR § 1519 

ment may be made on motion,20.i5 and either party 
may move to amend the pleadings.20-20 

The allowance of amendments of the pleadings is 
within the discretion of the appellate court.20.25 
Ordinarily, if the objection is purely formal, if the 
real question in controversy has been fully and fair¬ 
ly tried and correctly settled, and if the identity 
of the original cause of action or ground of defense 
will be preserved, the appellate court may allow the 
pleadings to be amended,2i where such a course is 


see Justices of the Peace S9 191- 
203. 

Trial de novo see Infra 9 1530 b. 
Amendment of pleadings and filing 
of new or supplemental pleadings 
in trial court after case is pending 
in appellate tribunal see supra 9 
617. 

Demurrer ore tenns 

(1) A defendant may demur ore 
tenus in the appellate court. 

NC—Daniels v. Yolverton, 79 S.E 2d 
311, 239 N C. 54—Lamm v. Grum¬ 
pier, 65 SE2d 336, 233 N C. 717. 

(2) Such a demurrer may be made 
l>y defendant even after answering 
in the trial court or in the supreme 
<*(»urt 

N C —^Watson v. Lee County, 31 S.E. 
2d 535, 224 N C 508—Key v Home 
Chair Co, ir.6 SE 135, 199 NC 
794—Onrrison v. Williams, 64 S.E 
783, 150 N.C 674. 

(3) The demurrer may be on the 
ground that the complaint does not 
state a cause of action 

N.C—Daniels v. Yelverton, 79 S E 2d 
311, 239 N C. 54—Lamm v. Grum¬ 
pier, supra—Watson v. Lee Coun¬ 
ty, supra. 

(4) The reason for the rule is 
that if the basis of the action, the 
.statement of the cause of action in 
the complaint, is defective in sub¬ 
stance and insufficient, the action it¬ 
self must fail, and when this is 
brought to the attention of the ap¬ 
pellate court it will so declare. 

N C —Watson v. Lee County, supra. 

(5) Defendant's demurrer ore ten- 
us, interposed in appellate court, was 
overruled. 

N C.—Atlantic Coast Line R. Co. v. 
West Paving Co., 44 S.E.2d 623, 
228 N.C. 94. 

(6) Plaintiff’s demurrer ore tenus 
to defendant's further answer and 
defense and cross action cannot be 
sustained where defendant’s plead¬ 
ings were not entirely bad. 

N.C.—Pharr v. Pharr, 26 S.E.2d 471, 
223 N.C. 116. 

20. Ill —Salitan v. Neff Feed Co., 
114 N.E.2d 320, 351 Ill.App. 127— 
Leffers v. Hayes, 64 N.E.2d 768, 
327 IlLApp. 440. 

Mass.— ^New England Foundation Co. 


V. Elliott A. Watrous, Inc., 27 N.E 
2d 766, 306 Mass. 177—Samuel Ro- 
senblum, Inc. v. W. H. Blodget Co., 
173 N.E 439, 273 Mass. 128—Twom- 
bly V Selectmen of Billerica, 169 
NE. 630, 262 Mass. 214. 

Ohio.—Southwestern Bus Co. v. Vil¬ 
lage of North Olmsted, 181 N.E. 
491, 41 Ohio App 625. 

Supplemental petition 
After appeal to the court of ap¬ 
peals, a supplemental petition alleg¬ 
ing that the injury merely threatened 
at the time of the filing of the orig¬ 
inal petition was actually taking 
place was allowable. 

Ohio—Southwestern Bus Co. v. Vil¬ 
lage of North Olmsted, supra. 
Matter recited in brief 

State suing to annul amendment to 
mineral lease, asserting in brief that 
amendment extended original lease 
to in<'lude specified acreage addition¬ 
al to amount recited in advertise¬ 
ment for bids, was entitled to amend 
pleading so as to make such allega¬ 
tion. 

La—State v Texas Co., 17 So.2d 669, 
206 La. 417. 

On separate action to enjoin Judg¬ 
ment 

Plaintiff’s right to amend an un¬ 
verified complaint by verifying such 
complaint on defendant’s appeal from 
Judgment rendered is retained by 
plaintiff where defendant rather than 
appealing pursues the extraordinary 
remedy of seeking to enjoin the 
judgment by separate suit. 

N.M—Puckett V. Walz, 72 P.2d 623, 
41 NM. 612. 

Imposition of costs 
Where appellate division permit¬ 
ted plaintiffs to file and serve an 
amended reply on condition that they 
pay full bill of costs up to the time 
that motion to amend their reply was 
made at special term, “costs” in¬ 
cluded costs on appeal from the 
Judgment Including disbursements 
for stenographers' fees, printing the 
case on appeal, and printing points 
N.Y.—Pifath v. National City Bank 
of New York. 18 N.Y.S.2d 71, 259 
App Div. 724. 

20.5 Ohio.—Moyer v. Merchants Fire 
Assur. Corp. of N. Y., App., 134 N. 
E.2d 176. 


Amendment of pleadings not author. 
Ised 

(1) On appeal on questions of law 
from Judgment of dismissal. 

Ohio.—In re Decker’s Estate, 62 N.E. 
2d 711, 76 Ohio App 39. 

(2) On appeal from a Judgment 
rendered on demurrer to the peti¬ 
tion. 

Ohio.—Thompson v. Moore, 53 N.E 2d 
666, 72 Ohio App. 639. 

20.10 Ohio—Monbel Co. v. Sterling 
Coal & Coke Co., App., 79 N.E.2d 
669 

20.15 Ill.—McNeff v. White Eagle 
Browing Co., 13 N.E.2d 493, 294 Ill. 
App. 37. 

N.H.—Chase v. Second Nat. Bank, 188 
A. 1, 88 N.H. 275. 

20.20 Ill.—Salitan v. Neff Feed Co, 
114 N.E.2d 320, 351 Ill.App. 127. 
20.25 Ga.—Boyd v. Clements, 8 Ga. 
522. 

Ill.—Salitan v. Neff Feed Co., 114 N. 
E.2d 320, 361 Ill App. 127, 

21. Colo.—Gwillim V. Asher, 204 P. 
609, 71 Colo. 143. 

Fla —Southern Liquor Distributors 
V Kaiser, 7 So 2d 600, 150 Fla. 62. 
Ga—Mauldin v. Mauldin, 105 S E. 

252. 26 Ga.App 743. 

Ill.—Vick V. Illinois Banker’s Life 
Ass’n of Monmouth, 276 Ill.App. 
432. 

Mass.—McDade v. Moynihan, 115 N. 
E.2d 372, 330 Mass 437, 39 A L U. 
2d 1223—Mitchell v. Lonergan, 189 
N E. 39, 285 Mass. 266—Lennon v 
Cohen, 163 N.E. 63. 264 M^hb 414 
—Thayer v. Atwood, 156 N E. 683, 
269 Mass. 623—Martell v. Dorey, 
126 N.E. 364. 235 Mass. 35, certio¬ 
rari dismissed Byrne v. Martell, 41 
S.Ct 148, 254 U.S. 665, 66 L.Ed 465 
—Randall v. New York, N. H. & H. 
R Co, 116 N.E. 231, 226 Mass. 404 
—Thomson v. Carruth, 106 N.E. 
159, 218 Mass. 624. 

Mich —Craig v. Wright, 260 N.W. 
148, 271 Mich. 166—^Anderson v. 
Nelson, Olson A Nelson, 226 N.W. 
830, 248 Mich. 160—Draper v. Vil¬ 
lage of Springwells, 209 N.W. 150, 
235 Mich. 168—Holmes v. Borow- 
ski, 206 N.W. 374, 233 Mich. 407. 
Mo.—Bank of Oak Ridge v. Duncan, 
40 S.W.2d 666, 328 Mo. 182—Von 
Schrader v. Cornet, 8 S.W.2d 706. 
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necessaxy to meet the requirements of justice,** 
provided the application is seasonably filed.** Fur¬ 
thermore, the appellate court ordinarily will not re¬ 
verse the case for an amendable insufficiency of the 
pleadings.*^ 

On the other hand, the case must be heard on 


appeal on the issues tried below and on no others, 
and, except by consent of the adverse party or when 
authorized by statute, the authority to amend is 
limited to amendments which do not change sub¬ 
stantially the claim or defense.*^-* No amendment 
will be permitted which sets up a different cause 
of action or defense,*® such as a cause of action 


Neb.—^Pinches v. Village of Dickens. 

264 N.W. 877, 127 Neb. 239. 

N.H.—Grew v. Boston & M. R. R., 142 
A. 707. 83 N.H, 383. 

N.J.—Hartford Acc. & Indem. Co. v. 
Benevento. 44 A.2d 97, 188 N.J. 
Law 315—Spiccia v. Paterson Silk 
Throwing Co., 28 A.2d 251, 127 N. 
J.Law 509. affirmed 28 A.2d 120, 129 
N.J.Law 100—Stammelman v. In¬ 
terstate Co., 170 A. 696, 112 N.J. 
Law 342—Ray Estate Corp. v. 
Steelman, 100 A. 209, 90 N.J.Law 
184. 

N.M.—Cannon v. First Nat. Bank, 291 
P. 924, 35 N.M. 193—Cater v. Sun¬ 
shine Valley Conservancy Dist., 
274 P. 62. 33 N M. 683. 

N.Y —Livingston v. Livingston, 168 
N.E. 313, 246 N.Y. 234. 

Gigliottl V. Jacksina, 201 N.Y.S. 
241, 206 AppDiv. 368. 

N C.—T<jwn of Morganton v. Hutton 
&. Bourbonnais Co., 122 S.E. 842, 
187 NC 736—-Lee v. Lee, 104 SE 
76, 180 N.C. 86. 

Pa—In re Penelll’s Estate, 185 A 
758, 323 Pa. 49—Greene County v. 
Southern Surety Co, 141 A. 27, 292 
Pa. 304—Hempstead v. Meadvllle 
Theological School, 130 A. 421, 284 
Pa 147. 

Osborne v. Victor Dairies, Inc., 
10 A 2d 129, 138 Pa Super 117 
Philippine—Harty v. Macabuhay, 39 
Philippine 496. 

Tex—Hinckley-Tandy Leather Co. v. 

Hazelwood, Civ.App , 86 S.W 2d 209 
Utah.—Jensen v. Earley, 228 P. 217. 

63 Utah 604. 

4 C.J. p 723 note 88. 

Amendments regarded as made see 
infra S 1642. 

Additional relief 

On appeal from Judgment grant¬ 
ing specific performance of contract, 
defendants would bo permitted to 
file amendment to their answer, ask¬ 
ing cancellation of contract, since It 
sought additional relief only, which 
court of equity could consider. 

Ohio.—Patterson v. McComas, App., 
37 N.E 2d 666. 

Amendment to identify agent permit, 
ted 

Mass.—Fanciullo v, B. G. & S. The¬ 
atre Corp., 8 N.E.2d 174, 297 Mass. 
44. 

Amendment to include eqnltable re- 
lief 

In an action for possession of land 
and damages for trespasses, the su¬ 
preme court, on appeal, has the pow¬ 
er to order an amendment of the 


complaint by a statement of the 
facts upon which plaintift relies for 
equitable relief or it can remand the 
case to the trial court for such pur¬ 
pose. 

S.C.—^Parker v. Victoria Real Estate 
Co., 89 S.E. 1068, 106 S.C. 876. 
Oh'angs of proosdnr# 

Where attorneys instituted suit to 
impress a lien on fund by bill in¬ 
stead of by petition, the pleading 
was amended on appeal from decree 
for attorneys. 

N.J.—Marsh v. Murphy, 19 A.2d 197, 
129 N.J Eq. 302. 

Formal or technical defect 

(1) A defect in declaration which 
included in one count two separate 
causes of action may be cured by 
amendment in the appellate court. 
Mich—Lucy v. Dowd, 281 N.W. 314, 

286 Mich. 630. 

(2) Where. In the appellate divi¬ 
sion, plaintift was allowed to amend 
a declaration in a single count for 
money lent by inserting a count for 
money had and received, the formal 
defect, if any, was cured. 

Mass.—Mcljean Co. v. Sidebottom, 
178 N.E 284, 277 Mass. 168. 

To prevent retrial of issues 
Mass—New England Foundation Co 
V. Elliott A. Watrous, Inc., 27 N. 
E 2d 756, 306 Mass. 177. 

22. Mass.—Cammisa v Ferreira, 178 
N E. 8, 277 Mass. 141—Samuel Ro- 
scnblum, Inc„ v. W, H Dlodget 
Co, 173 N.E. 439, 273 Mass 128. 

23. Mich.—Vander Horst v Kalama¬ 
zoo Apartments Corporation, 215 
N.W 67, 239 Mich. 693. 

Ohio.—Ellis v. Ohio Turnpike Com¬ 
mission, App., 122 N.E 2d 713, ap¬ 
peal dismissed 126 N.E 2d 880, 163 
Ohio St, 157. 

Proper time 

The motion to amend may be made 
after the record and abstracts are 
on file. 

Ill.—Salitan v. Neff Feed Co., 114 N. 
E 2d 820, 361 lll.App. 127. 

24. N.J.—Spiccia v. Paterson Silk 
Throwing Co., 23 A.2d 261, 127 N.J. 
Law 609, affirmed 28 A.2d 120, 129 
N J.Law 100 

Pa.—Greene County v Southern Sure¬ 
ty Co., 141 A. 27. 292 Pa 304 
Philippine.—De la Rosa v. Arenas, 7 
Philippine 666. 

24.5 Neb.—Barkalow Bros. Co. v. 
English, 67 N.W.2d 336, 169 Neb 
407. i 


Ohio.—Fisco V. City of East Cleve¬ 
land. App., 99 N.E.2d 615. 

25. Kan.—Burgner-Bowman Lumber 
Co. v. McCord-Klstler Mercantile 
Co., 216 P. 816, 114 Kan. 10, 36 A. 
L.R. 242. 

Ky.—Southern Lumber Co. v. Wire- 
man, 41 S.W. 297, 19 Ky.L. 686. 

La—Mix V. Royal Exchange Assur. 
Co., App., 64 So.2d 356, rehearing 
refused 65 So.2d 710—Shaheen v. 
White. App., 63 So 2d 460. 

Mass.—Keefe v Grant-Watkins Co , 
82 N.E.2d 698, 323 Mass. 766— 
Carroll v. Cambridge Electric 
Light Co., 43 N.E.2d 340, 312 Mass. 
89—Thayer v. Atwood, 166 N.E. 
683, 269 Mass. 623—Hayes v. Penn 
Mut. Life Ins. Co., Ill N E. 168, 
222 Mass. 382—Pollard v Ketter- 
er, 108 NE. 1086, 221 Mass 317— 
Cunningham v. Hobart. 7 Gray 423 
Mich.—Dabits v. Hauser, 177 NW 
951, 210 Mich 414. 

Mo—Young V. Home Telephone Co., 
App, 233 S W. 87. 

N.J —Stammelman v Interstate Co , 
170 A 595, 112 NJLaw 342— 

Kent v I'henix Art Metal Co, 65 
A 256. 69 N J Law 532 
N.M—Johnson v. Downs, 210 P. 224, 
28 NM 210. 

N.C.—Hylton v. Town of Mount Airy, 
44 SE2d 61, 227 NC 622. 

Ohio—Ellis V. Ohio Turnpike Com¬ 
mission, App, 122 N E 2d 713, ap¬ 
peal dismissed 126 NE2d SJ>0. 103 
Ohio St. 167—Fisco v. City of East 
Cleveland, App., 99 N.E 2d 616. 
Okl.—Overstreet v. Jones, 112 P 2d 
377, 188 Okl. 634 

Pa.—Bowman v. Gum, Inc., 184 A 
268, 321 Pa. 616—Taylor v. Stan¬ 
ley Co of America, 168 A. 167, 305 
Pa. 646. 

R I.—Lamson v. Fortier, 123 A. 605 
Vt.—Hale V. Windsor Sav. Bank, 98 
A. 993, 90 Vt. 487. 

4 C.J. p 722 note 83. 

Adding another ground to plea in 
abatement 

A plea in abatement, the over¬ 
ruling of which was assigned as 
error, must be considered as present¬ 
ed to the Judge, and an addition add¬ 
ing a further ground cannot be con¬ 
sidered. 

Tex.—^American Automobile Ins. Co. 
V. Struwe, Civ.App., 218 S.W. 634, 
error refused. 

faota Inooneietent with hill 

The supreme Judicial court will 
not permit amendment to pleadings, 
and grant relief accordingly, where 
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which arose after institution of the action and aft¬ 
er hearing in the court below,26-6 or which makes 
available a different theory, where it does not ap¬ 
pear that the cause was tried as it would have been 
had such theory been available,25.io or which with¬ 
draws or removes an allegation constituting a judi¬ 
cial admission of a party, thereby substantially 
changing the issues of the case.25.i5 An election 
between inconsistent actions may not be made in 
the appellate court.26-20 An amendment of the com¬ 
plaint in the trial court, which was treated therein 
as setting up a new cause of action which was joined 
with the original cause alleged, will not be treated 
in the appellate court as a motion in the original 

cause.25-25 

Further, an amendment will not be allowed on ap¬ 
peal which sets up matter which should have been 
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advanced in the court below,25 as where the liti¬ 
gant was given ample opportunity to amend in the 
court below and failed to do so,25-6 or which al¬ 
leges matters that were in the original complaint 
and were voluntarily withdrawn during the trial 
below nor is an amendment available to deny 
knowledge which should have been possessed by 
appellant.25-16 Likewise, an amendment of a plead¬ 
ing will not be permitted where it is of such a na¬ 
ture that it could not have been made in the lower 
court ;27 where it would deprive the court of juris¬ 
diction ;28 where it is of no avail to the moving 
party ;22 where it is immaterial ;2®-5 where the ques¬ 
tions created by the allegations of the proposed 
amendment are cognizable under the issues without 
any additional allegations ;29-io or where it is with¬ 
out basis, as shown by the record.20 Moreover, it 


newly discovered facts and rights 
flowing therefrom are inconsistent 
with the original bill. 

Mass—Thayer v. Atwood, 156 N.E. 

683, 259 Mass. 523. 

Changa from eaaity to law 

The supreme judicial court has the 
power to allow an amendment chang¬ 
ing an equity suit into a law action 
under appropriate statutory provi¬ 
sion. 

Maas.—^Adams v, Silverman, 182 N. 
E 1, 280 Mass. 23. 

Betting np negligence of fellow serv¬ 
ant 

The supreme court has no power 
on appeal to entertain a motion to 
amend the complaint by setting up 
the negligence of a fellow servant 
Wis—Miller v. Paine Lumber Co., 
230 NW. 702, 202 Wis. 77 
Amendment held not to set np a new 
canso of action 

Ga —Mauldin v. Mauldin, 106 S.E. 

252, 25 GaApp. 743. 

25.5 N(^—Nance v. City of Win¬ 

ston-Salem, 61 S.E.2d 185, 229 N.C. 
732. 

26.10 Vt-—Shea v. Pllette, 189 A. 
154, 108 Vt. 446, 109 A.L R. 933, 
followed in 189 A. 159, 108 Vt. 467. 

Amendment adding theory of last 
clear chance 

Vt.—Shea v. Pilette, supra. 

Change of plaintiff’s theory 

Where a petition against spouses 
attempted to hold the husband sole¬ 
ly on the ground of Joint enterprise 
between the spouses, and plaintiff 
adhered to such theory strictly 
throughout the trial, the court of 
appeals could not permit amend¬ 
ment or consider basing the liability 
of the husband on any other ground. 
Ohio.—Hiller v. Shaw, 187 NE. 180, 
45 Ohio App. 303. 

25.16 Neb.—Barkalow Bros. Co. v. 
English, 67 N.W.2d 336, 169 Neb. 
407. I 


25.20 Cal.—Verdier v. Verdier, 223 
P.2d 214, 36 C.2d 241. 

25.25 N.C.—Curlee v. Scales, 28 S. 
E.2d 676, 223 N.C. 788. 

26. Colo—Dutton & Kendall Co. v. 

Hoifman, 264 P. 1092, 83 Colo 305. 

I Iowa —Lungren v. Lungren, 197 N. 

I W. 646, 197 Iowa 619. 
j La—White v Davis, 138 So. 101, 
173 La 668. 

' Wyo.—EldrJdgc v. Rogers, 276 P. 101, 
40 Wyo. 89, 

A variance between the declara¬ 
tion and the writ must be corrected 
in the trial court. The supreme 
court has no authority to allow such 
amendment 

NC—Glisson v. Herring, 13 NC. 166. 

After demurrer 

(1) Where plaintiff has stood on 
his pleadings to which a demurrer 
has been sustained, he cannot amend 
in the appellate court to avoid the 
consequences of the demurrer. 

Conn—San Marco v. City of New 

Haven, 123 A. 439, 100 Conn. 289 
Vt.—Bancroft v. Vail, 99 A. 1014, 91 
Vt 266 

W.Va —Roberts v Huntington De¬ 
velopment & Gas Co., 102 S.E 93, 
85 W.Va. 484. 

(2) Likewise, where defendant had 
demurred to the complaint and re¬ 
fused to answer, a request for per¬ 
mission to answer after the deciding 
of the demurrer on appeal was too 
late. 

Cal.—Greene v. Town of Lakeport, 
239 P. 702, 74 C.A. 1. 

26.5 Mass.—Merchants Discount Co 
V. Esther Abelson, Inc., 9 N E.2d 
628, 297 Mass. 617. 

Pa.—Gallagher v. Merry, 77 A. 2d 
879. 366 Pa. 268. 

Complaint fatally dafective 

Where plaintiff did not move to 
amend hljs complaint, which was 
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fatally defective, he must stand or 
fall on its contents on appeal from 
judgment dismissing it. 

Ill —Krachock v Department of Rev¬ 
enue. 85 NE.2d 682, 403 Ill. 148. 
appeal dismissed 70 S.Ct. 72, 338 
U S. 804, 94 L.Ed. 487 

26.10 Ill —Bossert v Wabash R 
Co, 87 NE2d 859. 338 Ill App. 488. 

26.15 Cal.—Vertex Inv. Co. v. Schwa- 
bacher, 134 P.2d 891, 57 C A 2d 40G. 
certiorari denied 64 S Ct 60, 320 IT. 
S. 764, 88 LEd. 449 

27. NY—Storrs v. Flint, 46 N.Y. 
Super. 498 

4 C J. p 722 note 84 
Amendment nnno pro tnno 

If an amendment substantially 
changing plaintiff's claim is one 
which the trial court had no author¬ 
ity to make, it may not on appeal he 
made by the appellate court nunc 
pro tunc. 

N.Y.—Storrs v. Flint, supra. 

28. NY—Livingston v. IJvingston, 
158 NE. 313, 246 N.Y. 234 

29. Neb—Berwyn State Bank v. 
Swanson, 196 NW. 125, 111 Neb. 
141. 

N C —Osborne v. Town of Canton, 13 
S E 2d 265, 219 N.C 139 

Amendment which would not cure 
defect 

Ga.—Parnelle v. Cavanaugh, 12 S.E 
2d 877. 191 Ga 464. 

Mass —Illchenburg v. Metropolitan 
Transit Authority, 97 N E.2d 423. 
327 Mass. 759. 

29.5 Tenn.—Tennessee Cent R. Co 
V. Tedder, 98 S.W.2d 307, 170 Tenn. 
639. 

29.10 Ill.—Leffers v. Haj^es, 64 N.E. 
2d 768, 327 lll.App. 440. 

30. Cal.—Besson v. City of Los An¬ 
geles. 300 P. 993, 116 CA 122. 

N.C -rrByers v. Byers, 22 S.E 2d 902, 
222 N.C, 298. 
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has been held that an amendment of the pleadings allegation essential to the cause of action, es- 
may be allowed by an appellate court only to ac- pecially where the record is devoid of any proof 

complish an affirmance of the judgment or de- to sustain such allegation.®^ 

cree.80.6 in any event, an appellate court is re- additional pleading which requires the deter- 

luctant to permit a party to amend his pleading niination of a question of fact or which sets up new 

when to do so would result in the reversal of a defenses, may be filed only in 

judgment and ordinarily it will not be allowed ^^urt of original jurisdiction.*® Where the 

where it will have the effect of reversing the judg- thereof appear in the record as made 

ment,Sl or will in any way affect a substantial right ^p a plea of prescription may be 

of the adverse party.*!-® considered by, the appellate court,*®-® 

Also, except as otherwise provided by statute or but prescription cannot be pleaded on appeal, un¬ 
rule of court,®® an appellate court will not permit less the proof of it appear from documents exhib- 
an amendment to a complaint which fails to state ited or testimony taken in the inferior court.®®-^® 
a cause of action,®®*® or which supplies an omitted In a proper case, leave to file an answer may be 


30.6 N.J.—Moas v. Jacobowltz, 11 
A.2d 45. 127 N.J.Eq 129. 

30.10 Neb—Barkalow Bros. Co. v. 
English, 67 N.W 2d 336. 159 Neb 
407. 

31. Neb.—Barkalow Bros. Co. v. 
English, supra. 

N.J.—Marinette Knitting Mills v. 
Rosenthal, 130 A 626, 102 N J.Law 
128. 

Moss V. Jacobowltz, 11 A 2d 45, 
127 N.J.Eq. 129. 

4 C.J. p 723 note 87. 

31.5 Minn—State v. Great North¬ 
ern R. Co., 119 N.W. 202, 106 Minn. 
303. 

4 C.J. p 723 note 87. 

32. Mich —Valentine v. King Mfg. 
Co., 246 N.W. 529, 260 Mich. 601— 
Vhay V. Gles, 211 NW. 37. 236 
Mich. 545. 

Mistake of remedy 

Where plaintiffs have a cause of 
action, but have mistaken their rem¬ 
edy, the supreme court may, under 
some statutes, authorize amendments 
of pleadings on appeal. 

Wis —State v. District Board of 
Joint School Dlst No. 6 of Towns 
of Plymouth, Wonewoc, and City 
of Elroy, 166 N.W. 477, 162 Wis. 
482, L.RA.1916D, 399, Ann.Cas. 

1918C 684. 

32.6 Mo.—Fcigenspan v. Pence, 168 
S.W.2d 1074, 350 Mo. 821. 

Or.—Kennedy v. Fidelity & Deposit 
Co. of Maryland. 58 P.2d 625, 153 
Or. 646. 

33. Cal —Barnhart v. Blackburn, SO 
P.2d 424, 137 C.A. 240. 

4 C.J. p 723 note 85. 

MsiLdsrlag svidenos oompetsnt 

In an injured pedestrian’s action 
against a city, testimony as to the 
Improper plan of the gutter basin 
covering, which broke and caused 
the injury, not within plaintiff’s 
pleading, which complained only for 
negligence in the maintenance of the 
covering, could not be made compe¬ 
tent, either by amendment at trial 
or on argument of appeal. 


N.Y.—Treadwell v City of Yonkers, 
182 N.Y.S. 675. 192 App Div. 421. 

34. Mo.—Chandler v. Chicago, etc, 
R. Co., 168 S.W. 35. 251 Mo. 692. 

Sheets v. Mississippi River, etc , 
Co.. 133 S.W. 124, 162 Mo.App 376. 

35. La.—Mix v Royal Exchange 
Assur. Co., App., 64 So 2d 356, re¬ 
hearing refused 56 So.2d 710. 

SD—Mitchell v. Morgan, 181 N.W. 
358, 43 S D. 589. 

Cross petition cannot be consider¬ 
ed on appeal. 

Ohio.—Pisco v. City of East Cleve¬ 
land, App., 99 N E.2d 615. 

Flea of estoppel 

(1) A plea of estoppel, filed orig¬ 
inally in an appellate court, baaed 
on allegations of fact antedating the 
trial of the case, cannot be allowed 
or considered, unless the record con¬ 
tains evidence of the facts alleged 
La—Tyler v. Lewis, 78 So. 477, 143 

La. 229. 

(2) A plea of estoppel may be con¬ 
sidered by the appellate court, in so 
far as based on matters in evidence 
in the trial court. 

La.—Broussard v. Rosenblum, 5 La. 
App. 245. 

(3) A plea of estoppel by defend¬ 
ant filed after the case was argued in 
the court of appeal was too late. 
La.—Keith v. Lee. 127 So. 139, 13 La. 

App. 309. 

(4) Plea of estoppel which was 
argued for the first time on the ap¬ 
peal will not be considered, where it 
was not filed in the record and was 
not presented in the appellate court 
by a special plea. 

La.—Rock Zion Baptist Church v. 
Johnson, App., 47 So.2d 397. 

Pisa of puls darrslB oontlunaaos, 
alleging facts in defense of the ac¬ 
tion, does not lie in an appellate 
tribunal where the case is pending 
on appeal from judgment for plain¬ 
tiff below. 

Ind.—^Weideroder v. Mace, 111 N.B. 
6, 184 Ind. 242. 

A plea that appMlaat has hssa dls- 
Ohazgsd iu hankzuptoy pending ap¬ 
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peal cannot be Interposed in the ap¬ 
pellate court, which will dispose of 
the appeal without regard to an at¬ 
tempted plea. 

Tex—Kirby v. Fitzgerald, 89 S.W.2d 
408, 126 Tex. 411. 

Supplemental complaint 

On defendant’s appeal from Judg¬ 
ment for plaintiff, in an action for 
specific performance, Involving the 
merits of the action, the supreme 
court has no Jurisdiction to permit 
plaintiff to flic and serve a supple¬ 
mental complaint, alleging an addi¬ 
tional cause of action for damages 
arising out of the transaction with 
relation to the sale of the land un¬ 
der the contract, where such com¬ 
plaint relates wholly to matters not 
Involved in the Judgment appealed 
from, or in the action on which the 
Judgment is based, but seeks to set 
up a new and additional cause of ac¬ 
tion. 

SD—Mitchell V. Morgan, ISl NW 
368, 43 SD. 589 

35.5 La—Rock v. Varuso, App., 61 
So 2d 741—Succession of Meraux, 
App , 28 So 2d 300. 

Time of pleading 

(1) It is too late to file a plea of 
prescription in the appellate court 
after the case has been submitted 
La—A’Hara v. City of New Orleans, 

30 La.Ann. 152. 

Smith v. Jones, App., 8 So.2d 
718 

(2) Plea of prescription filed more 
than ten days after case was resub¬ 
mitted to appellate court came too 
late for consideration by that court 
La.—Smith V. Jones, supra. 

Flea of prasorlptiou filed iu trial 
oourt, where not considered there, 
should be considered as filed in the 
court of appeal. 

La.—Guaranty Bank & Trust Co. 
V. Henderson, 7 La.App. 701. 

35.10 La.—Causey v. Opelousas-St. 
Landry Securities Co., 176 So. 448, 
187 La. 659. 

Smith y. Jones, App., 8 So.2d 
718. 
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granted in the appellate court to a defendant who 
has filed a special appearance.86.i5 

The appellate court is without authority to recast 
the pleadings for the partics.35.20 Jt will not at¬ 
tempt to draft a pleading for one of the parties 
to a litigation,35.26 or construct a missing pleading 
from other pleadings filed in the cause.36 

A motion for nonsuit in an equity case, which 
is inappropriate therein, has been treated by the 
appellate court as a motion to dismiss.36-5 

Exceptions. According to the practice under some 
statutes and rules, exceptions which may be filed 
in the appellate court are exceptions of law triable 
only on the face of the pleadings and whatever ex¬ 
hibits arc attached thercto.sc lo Peremptory excep¬ 
tions founded on law which show that plaintiff can¬ 
not maintain the action, either because it is pre- 
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scribed or because the cause of action has been ex- 
tinguished, may be filed on appeal, 36-15 and a re¬ 
viewing court in considering an exception of no 
cause of action filed on appeal is to be governed 
by the allegations of the petition and not the proof 
which may be contained in the record.36.20 

b. To Conform to the Evidence, Verdict, or 
Judgment 

Generally, a valid pleading may be amended. In the 
Interests of Justice, to conform to competent proof and 
to sustain the judgment or verdict, but not to conform 
the proof to the pleadings. 

The appellate court may order an amendment if 
it is within the issue raised by the proofs.36 50 Qn 
a proper showing, the appellate court may allow an 
amendment of the pleadings so as to make them 
conform to the proof, the verdict or findings, and 
the judgment thereon,37 but a motion to conform 


Proof required 

(1) A plea of prescription filed In 
the appellate court could not be de¬ 
termined, where the record failed to 
show when payment on the loan was 
made 

La—Huerstel v. Pingel, 134 So 437, 
16 La App. 343. 

(2) In a suit on an open account, 
a i)lea of prescription filed by de¬ 
fendant in the appellate court was 
overruled, where the transcript did 
not disclose an agreement, concern¬ 
ing imputation of paymc'iits, which 
under statute must be imputed to the 
debt longest due 

La —P K Fitzpatrick & Co v. Hesa- 
ler, App , 150 So 392 

35.15 N C —Rodriguez v. Rodriguez, 
29 SE2d 901, 224 N C. 276. 

When proper 

Leave lo file an answer should be 
granted to defendant in the appellate 
court where required because of com¬ 
plications in the case and the neces¬ 
sity of avoiding repeated review. 

X C —Rodriguez v. Rodriguez, supra 

Sahseqnent prooednxe 

Defendant was granted leave to file 
an answer within a specified time 
after the opinion of the court was 
handed down to the trial court, the 
cause then to stand for trial In due 
course, or further proceedings had 
according to the practice of the court. 
N.C.—Rodriguez v. Rodriguez, supra. 

35.20 Fla.—Carvell v. Kinsey, 87 So. 
2d 677. 

BespoiudbUity to plead 

It is the responsibility of the par¬ 
ties to frame the issues by present¬ 
ing to the trial court proper plead¬ 
ings drafted in accordance with the 
requirements of the statutes and 
rules of court. 

Fla.—Carvell v. Kinsey, supra. 


35.25 N.Y —Lofllngwell v. Dally Mir¬ 
ror, 12 NYS2d 890, 267 App.DIv 
311. 

36. Conn —Galvin v Birch, 116 A. 
008, 97 Conn 399 

SClBslng complaint 

The supreme court of errors can¬ 
not construct a statement of a cause 
of action out of implications of a 
writ of summons and affidavit in re¬ 
plevin where no complaint accom¬ 
panied the writ. 

Conn —Galvin v. Birch, 116 A. 908, 
97 Conn. 309. 

36.5 Or—Timber Structures v. C. 
W. S Grinding & Mach. Works, 
229 P2d 623, 191 Or. 231, 26 A L 
K2d 1358. 

36.10 La.—Sustendal v. Weber, App , 
76 So.2d 8. 

Evidence not considered 

Where exceptor relied not on 
pleadings but on evidence adduced 
on trial of merits of case in lower 
court as support for exceptions, re¬ 
viewing court could not consider 
exceptions. 

La—Sustendal v. Weber, supra. 

36.15 La.—Sustendal v. Weber, su¬ 
pra. 

Contributory negligence 

Doubt has been expressed that 
contributory negligence may ever be 
pleaded either by way of the ex¬ 
ception of no cause of action or oth¬ 
erwise for the first time on the ap¬ 
peal of the case. 

La,.—Sustendal v. Weber, supra. 

36.20 La.—Roy v. Mutual Rice Co 
of Louisiana, 149 So. 508, 177 La 
883. 

Sustendal v. Weber, App, 76 

So.2d 8—In re Liquidation of Canal 
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Bank & Trust Co., App, 161 So. 
629, rehearing refused 162 So 81 
Evidence taken In proving up de¬ 
fault cannot have the effect of en¬ 
larging the allegations of the peti¬ 
tion on the trial of an exception of 
no cause of action in the appellate 
court. 

La—Landrenau v. Perron, App., 174 
So 140. 

36.50 N J.—Moss V. Jaoobowitz, 11 
A.2d 45, 127 N.J Eq 129 

37. Cal.—Pacific States Corporation 
V Shepardson, 288 P. 714, 106 C A. 
747. 

Ill—Love V. Levisey, 137 N E 2d 869, 
11 III App 2d 531—Sahtan v. NclT 
Feed Co, 114 N.E 2d 320. 361 Ill 
App 127—I^effers v Hayes, 64 N. 
E2d 768, 327 Ill App 440 
La—Phillips v. Albrecht, App, 179 
So. 629. 

Mass—Joseph P. Manning Co v 
Shinopoulos, 66 N E 2d 869, 317 

Mass. 97—Albana v Puopolo, 36 
XE2d 398. 309 Mass .501—New 
England Foundation Co v Elliott 
A. Watrous, Inc, 27 N E 2d 756, 306 
Mass. 177—Adams v. Silverman, 
182 N.E. 1, 280 Mass 23—Petition 
of Rosen, 128 NE 413, 236 Mass 
321—Boston & M R R. v. T. Stuart 
& Son Co., 127 NE 532, 236 Mass. 
98—Martell v. Dorey, 126 N.E, 354, 
235 Mass 85, certiorari dismissed 
Byrne v. Martell, 41 S.Ct. 148, 264 

U. S. 665. 65 L.Ed 465. 

Mich —Schwafert v. Doerner, 27 N. 
W.2d 316, 317 Mich. 715—Pickem v. 
Plckem. 27 N.W.2d 1.32. 317 Mich. 
669—Smith v. Baumgarten, 21 N. 
W.2d 921, 813 Mich. 683~Medbury 

V. Bennight, 19 N.W.2d 137, 311 
Mich. 666—Grand Trunk Western 
R. Co. V. Lovejoy, 7 NW2d 212, 
304 Mich. S5-—Burnett v. King, 233 
N.W. 221, 252 Mich. 189—Roubaje 
V. Graszuk, 221 N.W. 289, 244 Mich. 
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the proof to the pleadings will be denied.®^*® An 
amendment will not be granted except in instances 
where justice seems to require it.37.io xhe power 
of a reviewing court to permit an amendment of 
a pleading to conform to the proofs is, as a rule, 
exercised only to sustain a judgment, in cases where 
it clearly appears that the refusal to permit an 
amendment would cause a miscarriage of justice,^® 
and where the proof supporting the amendment af¬ 
firmatively appears on an examination of the rec- 
ord.39 Amendments to conform the pleadings to 
admissions made in the appellate court on oral argu¬ 
ment may be allowed.*®-® An amendment will not 


be allowed where it would be nugatory.^® 

No power to permit an amendment exists where 
the amendment will substantially change the cause 
of action or the defense as discussed in the pre¬ 
ceding subdivision of this section; where there is 
an entire want of averments to support the ver¬ 
dict where an opportunity for amendment in the 
trial court has been declined;^* where the amend¬ 
ment is not supported by the proofs ® where the 
evidence is insufficient to support a judgment in 
favor of the moving party or where the amend¬ 
ment will necessitate the taking of additional tes- 


179—Brandt v. C. F. Smith & Co., 
218 N.W. 803, 242 Mich. 217—Starr 
V. Suckert, 209 N.W. 171, 236 Mich. 
234—Holmes v Borowskl, 206 N.W. 
374, 233 Mich. 407—Atkinson v. 
Akin, 163 N.W. 1024, 197 Mich. 289. 
Neb.—Pitman v. Henkens, 251 N.W. 
282, 125 Neb 621. 

Nev.—Hunt v. Johnston, 266 P. 916, 
61 Nev 1. 

N.J.—Hedges v. Housing Authority 
of Atlantic City, 91 A.2d 88, 21 N. 
J.Super. 167. 

Spiccia V. Paterson Silk Throw¬ 
ing Co. 23 A 2d 251, 127 N.J.Law 
609, affirmed 28 A.2d 120, 129 N.J. 
Law 100—Stampone v. Travelers’ 
Ins. Co., 176 A. 704, 114 N.J.Law 
374—Granowitz v. Hay Foundry & 
Iron Works, 162 A. 582, 109 N.J. 
Law 394—^IVaring v. Jobs, 138 A. 
889, 104 N.J Law 168—Kapherr v. 
Schmidt, 121 A. 617, 98 N.J.Law 
803—Klie V. Hollstein, 120 A. 16, 98 
N.J.Law 473—Baker v. Fogg & 
Hires Co., 112 A. 406, 96 N J.Law 
406—Levenson-Wrecklng Co. v. 
Gatti-McQuade Co., 107 A. 277, 93 
N.J.Law 184—Van Houten v. Van 
Houten, 98 A. 251, 89 N.J.Law 301. 
Powell V. Mayo, 26 N.J.Bq. 120. 
Bishop V. Cadman, 169 A. 636, 
10 N.J.Mlsc. 454—George F. Hew- 
son Co. V. Ebersberger, 139 A. 319, 
6 N.J.Misc. 979, affirmed 141 A. 919, 
104 N.J.Law 662. 

N.M.—First Nat. Bank in Albuquer¬ 
que V. Rowe, 199 P.2d 987, 52 N.M. 
366—Jamison v. McMillen, 190 P. 
726, 26 N.M. 231. 

N.Y.—Livingston v. Livingston, 168 
N.E. 313, 246 N.Y. 234. 

Thorne Neale & Co. v. New York 
Southern Coal Terminal Corp., 59 
N.Y.S.2d 833, 270 App.Div, 316, af¬ 
firmed 68 N.E.2d 66, 296 N.Y. 977 
—^Piotrowski v. Cervi, 206 N.Y.S. 
666, 210 App.Div. 681—Henry v. 
Crook, 196 N.Y.S. 642, 202 App.Div. 
19—Ford Garage Co. v. Brown, 191 
N.Y.S. 639, 198 App.Div. 467—Apex 
Leasing Co. v. Litke, 159 N.Y.S. 
707, 173 App.Div. 323—Crogan v. 
Perslon, 169 N.Y.S. 600, 173 App. 
Div. 292. 

Grond v. Ward, 178 N.Y.S. 341— 
Gombert v. Schane, 164 N.Y.S, 114, 


N.C.—Ricks V. Brooks, 102 S.E. 207, 
179 N.C. 204—^Deligny v. Tate Fur¬ 
niture Co., 86 S.E. 980, 170 N.C. 
189. 

Okl.—Heindselman v. Harper, 216 P. 
771, 91 Okl. 60—Gearhardt v. Moul¬ 
der, 206 P. 141, 85 Okl. 200. 

Pa.—Cohen v. Marian, 90 A.2d 373, 
171 Pa.Super. 431. 

Vt. —Barre Trust Co. v. Ladd, 164 A. 
680, 103 Vt. 392—Wellman v. Mead. 
107 A. 396, 93 Vt. 322—Dailey v. 
Swift & Co, 96 A. 603, 90 Vt. 69. 
Wash.—McCallum v. McCallum, 279 
P. 88, 163 Wash. 1—^Laucks v. Hart¬ 
ford Fire Ins, Co. of Hartford, 
Conn, 277 P. 834, 162 Wash. 241. 

4 C.J. p 723 note 89. 

Amendnient to allege negUgeuoe 
Where the question whether negli¬ 
gent acts of corporate directors were 
pleaded was not raised in answer or 
during the taking of testimony, plead¬ 
ings may be amended In the supreme 
court. 

Pa.—Baily v. Ramsey, 132 A. 712, 
285 Pa. 621. 

Formal amendment may be made 
on appeal, where the lower court al¬ 
lowed admission of evidence under 
ordinance after amendment of the 
petition. 

Mich.—Kellstrom v. City of Detroit, 
228 N.W. 763, 249 Mich. 431. 

litigation of Issue permits ameod- 
ment 

After litigation of an issue on ob¬ 
jection that it was imperfectly rais¬ 
ed by pleadings, both the trial court 
and the supreme court will permit 
amendment. 

N M.—Nikolich v. Slovenska Nardona 
Podporna Jednota, 260 P. 849, 33 
N.M. 64. 

Xaoovery on quantiusi lasratt 

Where all evidence concerning 
transaction has been fully developed, 
appellate court may permit amend¬ 
ment of pleadings, so that one suing 
on express contract may recover on 
quantum meruit, If It adheres to 
same transaction in both cases and 
does not change factual situation as 
presented to court below. 

Pa.—McGregor's Estate v. Young 
Tp., 88 A.2d 813, 360 Pa. 93. 
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BpeoiJlo desigaatlon of evldenoe sup¬ 
porting pleadlug 

General oral request of plaintiff’s 
attorney, in argument before su¬ 
preme court, for permission to amend 
declaration to conform with the evi¬ 
dence could not be granted, where 
attorney did not point out wherein 
the evidence would support any al¬ 
legation of negligence which might 
be made In an amended declaration 
R.I.—Tetreault v. Duchesne, 43 A.2d 
162, 71 R.I. 184. 

37.5 III.—Salitan v. Neff Peed Co. 
114 N.E 2d 320, 361 Ill.App. 127 

37.10 Mass.—New England Founda¬ 
tion Co. V. Elliott A. Watrous, Inc., 
27 N.E 2d 756, 306 Mass. 177. 

38. Neb.—Peterson v. Lincoln Coun¬ 
ty, 138 N.W 122, 92 Neb. 167, Ann 
Cas.l913E 1309. 

asotion to allow amendmsut of com¬ 
plaint denied 

Ill.—.Winn v. Vogel, 103 N.E.2d 673, 
846 111.APP. 425. 

39. La.—^Wallace v. Wallace, 118 

So. 869, 167 La. 149—Tyler v 

Lewis, 78 So. 477, 143 La. 229. 

Huerstel v Pingel, 134 So. 437, 
16 La.App. 343. 

39.6 N.C.—Rand v. Wilson County, 
89 S.E.2d 779, 243 N.C. 43, follow¬ 
ed in 89 S.E.2d 781, 243 N.C. 46 

40. Mass. — Martiniello v. Robitaille, 

199 N.E. 634, 293 Mass 200— 

Barbour v. Sampson, 165 N.E. 14, 
266 Mass. 180. 

41. S.D.—Seiberling v. Mortinson, 
76 N.W. 202, 10 S.D. 644. 

48. N.J.—Gilliard v. Public Service 
Ry. Co., 110 A. 688, 94 N.J.Law 
288. 

48.5 Ill.—Letters v. Hayes, 64 N.E 
2d 768, 327 Ill.App. 440. 

N.J.—Moss V. Jacobowitz, 11 A. 2d 45, 
127 N.J.Bq. 129. 

Ohio.—Moyer v. Merchants Fire As- 
sur. Corp. of N. Y., App., 134 N. 
E.2d 176. 

43. III.—Compton V. Compton, 111 
N.E.2d 109, 414 111. 149. 

Neb.—Thomas v. Scoutt, 215 N.W. 
140, 116 Neb. 848. 
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timony.^®*® The court will not allow an amend¬ 
ment for the purpose of creating error, and no 
amendment of the pleadings will be permitted for 
the purpose of reversing the judgment,except 
where it clearly appears that a refusal to permit 
the amendment would cause a miscarriage of jus- 
tice.^5 

Ad damnum clause. It has been held that where 
the verdict is in excess of the ad damnum clause, 
a motion to increase the ad damnum is too late 
when made for the first time when the case is 
argued to the appellate court on exceptions,^®-^ 
but other authority has held that the ad damnum 
may be increased on appeal to conform to the ver- 

^ict.45 10 

c. To Show Jurisdiction 

Amendments which confer Jurisdiction on the appel¬ 
late court are not permitted. 

Where enough appears on the face of the papers 
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to give the appellate court jurisdiction, it is within 
the discretion of the court to allow the pleadings 
to be amended on motion, provided no new cause 
of action, affecting the jurisdiction of either court, 
is thereby introduced;^® but an amendment cannot 
be granted so as to confer jurisdiction on the ap¬ 
pellate court^'^ or to introduce new matter which 
the court below did not have jurisdiction to deter¬ 
mine nor will the appellate court allow an amend¬ 
ment which is necessary to give the lower court 
jurisdiction.^® 

§ 1520. - As to Judgment 

A judgment may be amended on appeal to conform 
to the pleadings or verdict or to correct clerical errors, 
such as an error In the name of a party. 

On a proper prayer therefor,®® a judgment may 
be so amended on appeal as to make it conform to 
the pleadings and verdict, and as corrected and 
amended it will be affirmed.®^ Mere clerical errors 


43.5 Pa —McGregor's Kstate v 

Young Tp, 38 A 2d 313, 360 Pa 
93. 

-44. Neb —Barkalow Bros Co v. 
English, 67 N W 2d 336, 159 Neb 
407—Pitman v Ilenkcns, 261 N W 
282, 126 Neb. 621—Borwyn State 
Bank v Swanson, 196 N.W. 126, 
111 Neb. 141 

N.J.—Moss V Jacobowits, 11 A 2d 
45, 127 N J Ea. 129 

NY—McCaddon v Central Trust Co. 
of New York, 170 N Y S. 110, 182 
App Div 846. 

Wyo —Brokaw v. Bank of Deaver, 
261 P. 906. 37 Wyo 366 
4 C J. p 724 note 93 
On reversing and remanding, a 
motion to amend a bill to conform to 
the proof will be denied, without 
prejudice to the present motion to 
the trial court 

Hawaii—Lapahoehoe Sugar Co. v. 
Lalakea, 28 Hawaii 310 

-46. Neb—Berwyn State Bank v. 
Swanson, 196 N.W. 126, 111 Neb 
141. 

"The power of the Supreme Court 
(to permit a pleading to be amended 
to conform to the proof Is ordinarily 
exorcised only to sustain a Judgment 
and not to reverse it, unless it ap¬ 
pears that a refusal to permit the 
amendment would cause a miscar¬ 
riage of justice." 

Neb—-Pitman v. Henkens, 261 N.W. 
282, 283, 126 Neb. 621. 

Befnsal to oUow aansndmsnt held 
not to cause a miscarriage of jus¬ 
tice. 

Neb —Barkalow Bros. Co. v. Eng¬ 
lish, 67 N.W.2d 336, 169 Neb. 407. 

-4B.6 R.I—David v. Hanna, 2 A.2d 
630, 62 R.I. 19. 


45.10 Pa —Felo v. Kroger Grocery 
& Baking Co.. 31 A.2d 662, 347 
Pa. 142. 

Olrciimstaiioes authorlsiag amend¬ 
ment 

Where there was no request in the 
lower court to limit the amount of 
recovery to the amount stated in the 
counts, and where the bill of par¬ 
ticulars fully advised defendant of 
the amount of plaintiffs claim, and 
where defendant did not in motion 
for new trial or in motion for rehear¬ 
ing on motion for new trial complain 
that the judgment exceeded the 
amount claimed, the supreme court, 
on complaint thereof being made for 
the first time in such court, will per¬ 
mit plaintiff to amend the declara¬ 
tion as to amount claimed, and will 
treat the case as though such amend¬ 
ment had been made In the court be¬ 
low 

Mich—Zeilman v. Fry, 182 N.W. 41. 
213 Mich. 604. 

46. N.H—Sawyer v. Keene, 47 NH. 
17,3—Osgood V. Green, 30 N H. 210 

Amendment of pleading in supreme 
court of the United States so as 
to show jurisdictional facts sec 
Federal Courts § 201m. 

47. U S —Agnew v. Dorman, C C.Md., 
1 F.Cas.No.lOO, Taney 386 

48. N.H.—Osgood V. Green, 30 N.H. 
210 . 

49. Mass.—McQuade v. O'Neil, 16 
Gray 62, 77 Am.D. 360. 

Mo—Webb v. Tweedie, SO Mo. 488 
Amoimt la ooatrovsrsy 
Where the pleadings and the proof 
presented by plaintiff in the trial 
court show a claim in excess of juris¬ 
dictional limit of that court, and de¬ 
fendant denied its Jurisdiction in the 
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answer filed, a motion in the appel¬ 
late court to amend the statement 
of claim so as to reduce the amount 
demanded within the juri'^dictlonal 
limits of the trial court will be de¬ 
nied 

Pa.—^Reily v. Shafer, 70 Pa. Super 
289. 

60. La—Chopin v Freeman, 83 So. 
210. 145 La. 972. 

Power of trial court to amend its 
judgment, order, or decree after 
appellate proceeding for review has 
been perfected see supra 8 617. 

51. Ala—Chappell v. Falkner, 66 So 
890, 11 Ala.App. 382. 

N.J —Turon v J & L. Const. Co., 
86 A 2d 192, 8 N J. 643. 

N.C.—Nesby v Nesby, 23 S.E.2d 868, 
222 NC 759. 

4 C J. p 722 note 78. 

Amendment of complaint also 

In an action to recover money paid 
under a contract which plaintiff has 
rescinded, the appellate division, in 
amending a Judgment of the trial 
court, erred in referring to the case 
as one for damages for breach of 
warranty, and exceeded its authority 
if it intended thereby to also amend 
the complaint. 

N.Y —Sand v Gar ford Motor Truck 
Co., 140 N.E. 713, 236 N.Y. 327. 

DsBorlptlon of property 

(1) Where the premises specifical¬ 
ly described in the complaint are not 
so described in the judgment, the 
judgment may be amended In the 
supreme court. 

Colo.—Bushnell v. Crooke Min. Co, 
21 P. 931, 12 Colo. 247. 

(2) Likewise, a judgment In det¬ 
inue which describes the- property 
as different from that described In 
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in the judgment may be amended or corrected by 
the appellate court, as where the name of a party 
is incorrectly stated,or judgment is entered 
against the representative instead of against the de¬ 
cedent’s estate or vice versa,®2 or a mistake is made 
in the name of the representative.®^ Likewise, the 
judgment may be amended on error, by inserting 
an omitted date for payment on which a condition¬ 
al verdict was to be released.®^ 

On the other hand it has been held that the re¬ 
viewing court cannot amend the judgment where 
it is for an excessive amount.®® A motion for per¬ 
mission to withdraw a remittitur entered in the 
trial court in compliance with the condition of the 
trial court in overruling a motion for a new trial 
has been denied.®®-® It has also been held that, as 
between coappellees, a judgment cannot be amend¬ 
ed.®® The appellate court will not correct a de¬ 
scription of a mining claim in a judgment where 
it lacks the technical knowledge to determine what 
is the correct description.®®-® 

Where the appellate court has appellate jurisdic¬ 
tion of the cause, it may, if the circumstances war¬ 
rant, enter a default judgment nunc pro tunc,-®'^ 
but, where the order on which the appeal is based 
is not a final judgment and is insufficient to support 
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the appeal, the supreme court cannot by amend¬ 
ment nunc pro tunc correct the order to make it a 
final judgment.®® 

§ 1521. Additional Proofs 

As will be discussed in the following sections, as 
a general rule additional proofs cannot be supplied 
in the appellate courts, unless permitted by rule or 
statute, or unless such proofs sustain the judgment 
or prevent manifest injustice. Matters pertaining 
to additional proofs on trial de novo will be dis¬ 
cussed infra § 1531. 

Examine Pocket Parts for later cases. 

§ 1522. - General Rule 

As a general rule, In the absence of constitutional or 
statutory provision or rule of court providing otherwise, 
additional proofs cannot be supplied in the appellate 
court; but in numerous Jurisdictions the reception of 
additional evidence on appeal is authorized in a proper 
case. 

It is generally held that defects in proofs cannot 
be supplied in the appellate court and that that court 
can determine a cause only on the record of the court 
below, and cannot, without consent of the parties,, 
hear additional proofs®® and cannot receive or ac- 


the declaration and verdict may be 
corrected by the appellate court. 
Ala.—Chappell v. Falkner, 66 So. 890, 
11 Ala.App. 382. 

BCaklnr deores vulnerable 

On appeal from a decree of the or¬ 
phans’ court, the power of amend¬ 
ment conferred by Orphans’ Court 
Act S 195 (Comp.St. p. 3884), does 
not permit the prerogative court to 
amend a decree under review so that 
it will be vulnerable on appeal. 
N.J.—In re Queen’s Estate, 89 A. 290, 
82 N JEq. 683. 

61.5 Okl.—American Home Mut. 

Life Ins. Co. v. Gunn, 184 P.2d 
766, 199 Okl. 220. 

62. Me.—Piper v. Goodwin, 23 Me. 
251. 

Md.—Kent v. Lyles, 7 Gill & J. 73. 

63. Me—Piper v. Goodwin, 23 Me 
251. 

64. Pa.—^Kensinger v. Smith, 94 Pa. 
384. 

56. Pa.—Evans v. Evans, 29 Pa. 277. 

Sowsor 

Where a claim for dower on the 
record was for one third of the land, 
it was held that error in allowing 
a recovery of one half could not be 
cured by amendment in the supreme 
court. 

Pa.—Evans v. Evans, supra. 

66.5 Mo.—McGinley v. St. Louis 
Public Service Co., 239 S.W.2d 321. 


56. La—Corbitt v. Hanson, 49 So 
995, 124 La 108 

Standard Oil Co. of N. J. v. Per¬ 
kins, App , 29 So.2d 502—Smith v. 
W. J. Athens Lumber Co., 21 So 
854, 49 La App. 663. 

Appellate court powerless to revise, 

recast, or amend 

La—Reid v. Monticello, App, 33 So. 
2d 760, cause reversed and remand¬ 
ed on other grounds 40 So.2d 814, 
215 La. 444, and decree amended 
44 So 2d 509 

66.6 Cal.—Lind v. Baker, 88 P.2d 
777, 31 C.A. 631. 

67. Mich.—Steers v. Holmes, 44 N. 
W 922, 79 Mich. 430. 

68. Ala —Dorrough v. Mackenson, 
166 So 576, 231 Ala. 431—Webb 
V. French, 144 So. 818, 225 Ala 
617. 

69. Ala.—Wetzel v. Toston, 27 So.2d 
629, 248 Ala 382—Equitable Life 
Assur. Soc. of U. S. v. Davis, 164 
So. 86, 231 Ala. 261. 

Anderson v. State, 198 So. 166, 
29 Ala.App. 499, reversed on other 
grounds 198 So. 169, 240 Ala. 169 

Cal.—Greva v, Rainey, 41 P.2d 328, 
2 C.2d 338—Wood v. Rainey, 41 
P.2d 328, 2 C.2d 338—Geneusz v 
Harrington, 26 P.2d 4, 218 C. 760 
—In re Dargie's Estate, 16 P.2d 
849, 216 C. 667. 

Evans v. McGranaghan, 41 P. 
2d 937, 4 C.A.2d 202—Clough v. 
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Allen, 1 P.2d 645, 115 CA 3.70— 
Syfert v. Solomon, 272 P. 810, 95 
C.A. 228. 

Fla—Tyson v. Alkman, 31 So 2d 272, 
169 Fla. 273. 

Ga.—Reynolds v Stanton, 162 S E. 
783, 174 Ga. 310. 

Jones V. Smith, 65 S E 2d 188, 
83 Ga App. 79S 

Ill—Atkins V. Atkins, 65 N E 2d 801, 
393 Ill. 202—Schmidt v Equitable 
Life Assur Soc of U ,S . .73 NE 2d 
485, 376 111. 183, 136 ALR 1036. 

Ockenga v. Aiken, 41 NE2d 548. 
314 111 App 389—Cox V .Etna Cas¬ 
ualty & Surety Co of Hartford, 
Conn., 3 N.E 2d 964, 286 Ill.App* 
515 

Ind—Vivian Collieries Co v. Cahall, 
110 NE. 672, 184 Ind App 473. 

Iowa.—Robson v. Kramer, 245 N.W. 
341, 216 Iowa 973. 

Ky—Fordson Coal Co v. Vanover, 
164 S.W.2d 966, 291 Ky. 447. 

La—Succession of Wesley, 62 So 2d' 
625, 222 La. 411, appeal transferred 
see, App., 64 So.2d 470, affirmed 
69 So.2d 8, 224 La. 182—DeFrances 
y. Gauthier, 55 So 2d 896, 220 La. 
145—^Lopez V. Lopez, 23 So 2d 104, 
208 La. 318—Stoufflet v. Duplantis, 
23 So.2d 41, 208 La. 186—Wilson 
V. Wilson, 17 So 2d 249, 206 La. 
196—^Intravla v. Dixie Homestead 
Ass’n, 190 So. 226, 192 La. 1087— 
Succession of Gravolet, 186 So. 41, 
191 La. 599—Jones v. American. 
Bank & Trust Co., 143 So. 36, 175. 



5 C.J.S, 


APPEAL & ERROR § 1522 

cept affidavits®^ or consider as evidence documents I less authorized by constitutional or statutoiy pro- 
that were not introduced in the court below un- vision or rule of court.®^ 


La. 160—Paul Klopstock & Co. v. 
United Fruit Co., 131 So. 25, 171 
La- 296—Otero v. Ewing, 116 So 
633, 165 La. 398—^Wlnn v. Strick¬ 
land, 98 So. 866. 155 La. 129>- 
Yates V. Merritt, 91 So. 769, 151 
La. 344. 

Higginbotham v. Inland Empire 
Ins. Co., App., 88 So.2d 711—Gibbs 

V. Tourres, App, 43 So.2d 301— 
Vilce V. Travelers Ins. Co., App., 
18 So.2d 243. 

Md.—Barton v. Tabler, 37 A.2d 266, 
183 Md. 227—Bower & Kaufman v. 
Bothwoll, 136 A 892, 152 Md. 392. 
62 AL.R. 158—Kelly v. Nagle, 132 
A 687, 160 Md. 125 

Muss —Commissioner of Insurance v. 
Commonwealth Mut Liability Ins 
Co, 8 N.E.2d 759, 297 Mass. 219 
Mu'h—People for Use of Harley v 
Hendrie, 249 N.W. 12, 263 Mich 
613. 

Mih.s —State v Cummings, 35 So 2d 
636, 203 Miss. 683—^Williams v. 

J E Walton & Son, 32 So 2d 666, 
202 Miss 641. 

ND.—Donovan v. Johnson, 274 N.W. 
124, 67 ND. 450. 

Or—Van Riper v. Davenport, 245 P 
316, 121 Or 474—Lais v City of 
Silverton, 147 P 398, 77 Or. 434 
R T —Princess Ring Co v Home Ins 
Co , 163 A. 181—Labonte v. Alver- 
iiaz, 132 A 732, 47 K I 226—Klnne 
v Tucker, 110 A. 600 
SD—Connelly v. Franklin, 210 N 

W. 735, 50 S.D 512. 

Tex —Stephens County v J. N. Mc- 
Cammon, Inc, 62 S W.2d 63, 122 
Tex 148 

Donoho v. Hunter, Com App., 287 
SW 47 

("halmers v. Kimbrough, Civ App , 
227 S W 2d 616—Brown County 
Life Ins Co v. Hagins, Civ.App. 
110 SW2d 1162—San Antonio Pub¬ 
lic Service Co v Mitchell, Civ 
App, 238 SW 265, error granted 
—Fidelity Lumber Co. v. Adams. 
Civ App., 230 S.W. 177, error dis¬ 
missed. 

Wash.—McKay v. General Accident, 
Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, 299 P. 
987, 163 Wash. 92. 

Wyo—Corpus Juris Sscuadum cited 

In Wantulok v. Wantulok, 233 P 2d 
1030, 1031, 67 Wyo. 46, 21 A.L R 
2d 572 

4 C.J. p 724 note 6. 
fividtnoe in prior suit 

Where defendant made no attempt 
to have findings in first suit correct¬ 
ed or to bring matter to attention 
of appellate court on appeal from 
decree in first suit, and defendant 
was content to retry Issues de novo 
in second suit, appellate court would 
not permit defendant on appeal from 


decree in second suit to submit the 
testimony in the first suit. 

Mass.—Swartz v. Clayton, 97 N.E.2d 
736, 327 Mass. 254. 

Evidence rejected at trial not con- 
sldered 

In a proceeding in probate to have 
the custody of a minor child award¬ 
ed to a parent, the appellate court 
cannot consider evidence which was 
excluded at the trial. 

Iowa.—Brem v. Swander, 132 N.W. 
829. 163 Iowa 669. 

Piling' of a nullity action for fraud 
In obtaining a judgment was an In¬ 
sufficient reason for the appellate 
court to take further testimony. 

La.—^Bell v. First Nat Life Ins. Co., 
138 So. 904, 19 La.App. 151. 

Offers of proof after questions are 
excluded must be made before the 
trial Judge in presence of the op¬ 
ponent and are not sufficient when 
first made in brief filed In the ap¬ 
pellate court. 

Or—O’Brien v. Dunigan, 210 P.2d 
567, 187 Or. 227. 

Eebuttal evidence 

Prima facie evidence cannot be 
rebutted in the appellate court. 

La —Nash v. Solvay Process Co., 
App., 189 So. 493. 

TTnidentifled documents 

Where the record does not contain 
A transcript of the evidence, docu¬ 
ments apparently admitted in evi¬ 
dence, which are submitted to the 
appellate court for consideration, can¬ 
not be considered in the absence of 
testimony identifying them and show¬ 
ing what bearing, if any, they had 
on the case, 

Idaho —Preston A. Blair Co. v. Rose, 
61 P2d 209, 56 Idaho 114. 

60. Ark —London v Montgomery, 
201 S W.2d 760. 211 Ark. 434. 
Ill—Atkins v. Atkins, 66 N.E.2d 801, 
393 111 202. 

Scan Ian v. Garrick, 61 N.E 2d 
773, 326 IlI.App. 461. See Jackson 

V, Grand Crossing Tack Co , 191 
Ill.App. 375. 

Ind —^Vivian Collieries Co. v. Cahall, 
110 NB. 672, 184 Ind.App. 473. 
La—Stevens v. Johnson, 87 So.2d 743, 
230 La 101. 

Mo—Henson v. Kansas City, 210 S. 

W. 13, 277 Mo. 443. 

Nev.—State ex rel. Groves v. First 
Judicial Dist. Court of Ormsby 
County, 125 P.2d 723, 61 Nev. 269. 
N.M—Ortega v, Ortega, 273 P. 925. 
33 N M. 605. 

N.C.—Moore v. Deal, 79 S.E.2d 607, 
239 N.C. 224—Clayton v. Clark, 193 
S.E. 404, 212 N.C. 374. 

Ohio.—Jacobs v. De Marla, 121 N.E. 

2d 88, 96 Ohio App. 1. 

Tex.—^Eddingaton v. Acorn, Civ.App., 

983 


259 S.W. 948—Counts v. South¬ 
western Land Co., Civ.App., 206 S. 
W. 207. 

Va.—^Woodhouse v. Burke & Herbert 
Bank & Trust Co.. 185 S.E. 876, 166 
Va. 706. 

Wis.—Milwaukee County v. H. Neld- 
ner & Co., 266 N.W. 226, 220 Wis. 
185, motion denied 266 N.W. 238, 
220 Wis. 186. 

4 C.J. p 724 note 6 [d], [f], [g]. 

▲ttdavlts of oouAJiel a« to their 
oonstruotlon of agreement authoriz¬ 
ing the trial court to pass on a mo¬ 
tion for new trial at the court's con¬ 
venience could not be considered by 
the appellate court. 

Tex—Loyd v. Pierce, Civ.App., 89 
S.W.2d 1035, reversed on other 
grounds 114 S.W.2d 867, 131 Tex. 
401. 

In WisoouslB, in a statute grant¬ 
ing the supreme court discretionary 
power to reverse judgments and or¬ 
der new trials if It appears from the 
record that justice has probably mis¬ 
carried, the word “record" refers to 
the record returned from the court 
below and does not include affidavits 
filed in the supreme court. 

Wis—Milwaukee County v. H. Neid- 
ner & Co, 266 N.W. 226, 220 Wis. 
369, motion denied 266 NW. 238, 
220 Wis. 186. 

60.5 La—De Prances v. Gauthier, 65 
So 2d 896, 220 La 146—Lopez v. 
Lor>e2, 23 So 2d 104, 208 La. 313— 
Stoiifllet V. Duplantis, 23 So.2d 41, 
208 La. 186—Wilson v. Wilson, 17 
So.2d 249, 206 La. 196—Succession 
of Gravolet, 186 So. 41, 191 La. 
599 

To •vtabllsh prescription 

Documentary testimony cannot be 
filed In the appellate court to estab¬ 
lish prescription. 

La—Theus v. Smith, App., 189 So. 
305. 

Documents attoohed to transorlpt 

which were not before the trial court 
cannot be considered on appeal. 

Ala.—Wetzel v. Toston, 27 So 2d 629, 
248 Ala. 382. 

Certllloate of dls6harge from army 

servloe, not introduced in trial court, 
cannot be considered on appeal. 

La—Vilce v. Travelers Ins. Co., App., 
18 So 2d 243. 

BSedloal textbooks 

Contents of medical textbooks 
may not be considered by supreme 
court as Independent evidence. 

Mo—Schubert v. St. Louis Public 
Service Co., 214 S.W.2d 420, 358 Mo. 
303. 

61. Cal.—^People v. Associated Oil 
Co., 296 P. 273, 211 C. 848. 

Hofstedt v. Southern Pac. Co., 
App., 1 P.2d 470. 



6 C.J.S. 


§ 1522 APPEAL & ERROR 

Under varying constitutional and statutory pro¬ 
visions and rules of court, the appellate court may 
take and consider additional evidence in a case on 
appeal.®!-® The effect of such authorization is to 
create and establish an exception to the general 
rule.®!-!® It is not intended by such authorization 
that the reviewing courts should be converted into 
triers of fact or develop generally into trial 
courts,®!-!® or that the general rule that findings of 
the trial court founded on substantial evidence are 
conclusive on appeal should be abrogated.®! 20 The 
procedure is not a substitute for a motion for a 
new trial on the basis of newly discovered evi¬ 


dence.®!-*® Its primary and principal purpose is to 
enable the reviewing courts to make contrary or ad¬ 
ditional findings on new evidence taken to the end 
that the judgment may be affirmed, or modified and 
affirmed, and the litigation terminated,®!-®® or that 
wherever possible causes may be finally disposed 
of by a single appeal and without further proceed¬ 
ings in the trial court, except where the interest of 
justice requires a new trial.®!-®® 

The power to authorize additional evidence on ap¬ 
peal is subject to limitations,®!-^® and can be exer¬ 
cised only to the extent conferred either expressly 
or by fair implication.®® It is contemplated that 


Mich.—Picard v. Shapero, 239 N.W. 

264. 255 Mich. 699. 

4 C.J. p 724 note 6 [i]. 

Additional evidence taken by the 
referee and transmitted to the appel¬ 
late court. 

Cal.—^Adolph Ramish. Inc. v. Wood¬ 
ruff. 40 P.2d 509. 2 C.2d 190. 96 
A.L..R. 1146. 

Zn 

(1) A statute purporting to give 
the supreme and appellate courts 
power to receive evidence not pro¬ 
duced on trial contravenes constitu¬ 
tional provision that such courts 
have appellate Jurisdiction, only, ex¬ 
cept in cases relating to revenue, 
mandamus and habeas corpus 
Ill.—-Atkins v. Atkins, 65 N.E 2d 801. 

393 Ill 202—Schmidt v. Equitable 
Life Assur. Soc of U. S, 33 N10. 
2d 485, 376 Ill. 183, 136 A.L.R. 
1036. 

(2) In an earlier case in the inter¬ 
mediate appellate court it was held 
that, where a jury was waived, ad¬ 
ditional evidence could, if necessary, 
be heard in appellate court under 
statute concerning powers of re¬ 
viewing courts. 

Ill—Moore v. Kelly, 23 N.E.2d 196, 
301 I11.APP. 608 

(3) However, a motion to supple¬ 
ment the record by documentary evi¬ 
dence not Introduced in trial court 
and not part of record at time of ap¬ 
peal would not be granted where not 
supported by affidavit as required by 
rule of court. 

Ill.—Pyott V. Kahn, 6 N E.2d 270, 288 
Ill.App. 627. 

(4) Additional evidence would not 
be received on appeal, where it was 
already in the record by admission 
In the pleadings. 

Ill.—People ex rel. Nelson v. Chi¬ 
cago Bank of Commerce, 16 N.E.2d 
601, 296 Ill.App. 497, affirmed 21 
N.E.2d 303, 371 Ill. 396. 

Za Texas the court of civil appeals 
may hear evidence by affidavit or 
otherwise of matters necessary to 
exercise of its own Jurisdiction 
Tex.—Crow v. First Nat. Bank, Civ 
APP'f 64 S.W 2d 377—San Antonio 


Public Service Co. v. Mitchell, Civ. 
App., 238 S.W. 265, error granted 

61.5 Cal.—In re Schluttig's Estate, 
224 P.2d 695, 36 C.2d 416—Tupman 
V. Haberkern, 280 P. 870, 208 C. 
256. 

Nanny v. Ruby Lighting Corp., 
231) P2d 885, 108 C A 2d 856. 
Hawaii —Luka v. Luka, 38 Hawaii 
605. 

Kan.—Crawford v. Crawford, 181 P. 

2d 526, 163 Kan. 126. 

N J.—Baliurio v. Castelllnl, 100 A 2d 
678, 28 N.J Super 368. 

Admission of additional evldencs on 
appeal held proper 
(1) Generally. 

Cal.—Marx v. McKinney, 144 P.2d 
353, 23 C.2d 439. 

Pedro V. Soares, 64 P.2d 776, 18 
C.A 2d 600, 

Where application to take addition¬ 
al evidence was not resisted and the 
parties purported to stipulate to the 
facts concerning which applicant 
sought to introduce additional evi¬ 
dence. 

Cal —Ward Redwood Co. v. Fortaln, 
104 P.2d 813, 16 C.2d 34. 

Admission of additional svldsnos on 
appeal denied 

(1) Generally. 

Cal.—Irwindale Citrus Ass’n v. Sem- 
ler, 140 P.2d 716, 60 C.A.2d 318— 
Estrln v. Fromsky, 127 P.2d 603, 63 
C.A 2d 263—Wright v. Rohlffs, 121 
P.2d 76, 48 C.A.2d 696 
N J —Venetsky v. West Essex Bldg 
Supply Co., 100 A,2d 291, 28 N.J. 
Super. 178. 

(2) Where the facts Involved were 
stipulated in the lower court. 

Cal.—K. H. Geoffroy & Co. v. Faria. 
144 P2d 402, 62 C.A.2d 166. 

61.10 Cal —In re Schluttig’s Estate. 
224 P.2d 695, 36 C.2d 416—Tupman 
V. Haberkern, 280 P. 970, 208 C. 266 

61.15 Cal—McCracken v. Teets, 262 
P.2d 561, 41 C.2d 648—In re Schlut- 
tig’s Estate, 224 P.2d 696, 36 C.2d 
416—Tupman v. Haberkern, 280 P. 
970, 208 C. 256. 

In re Marshall's Estate, 262 P. 
2d 42, 120 C.A.2d 247. 
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61.20 Cal —In re Schluttig's Estate, 
224 P2d 696, 36 C.2d 416—Tupman 
V. Haberkern, 280 P. 970, 208 C. 
256. 

61.25 Cal —In re Schluttig’s Estate. 
224 P2d 695, 36 C 2d 416, over¬ 
ruling any implications to the con¬ 
trary in Re Estate of Culver, 184 P 
2d 738, 81 C A 2d 640 

Tinsley v. Bauer, 271 P.2d 110, 
125 C A 2d 714. 

61.30 Cal—In re Schluttig’s Estate, 
224 P.2d 696, 36 C 2d 41C—Tup¬ 
man V Haberkern, 280 P 070, 208 
Cal. 256 

In re Marshall’s Estate, 262 P.2d 
42, 120 C.A 2d 747. 

61.35 Cal.—Monson v. Fischer, 280 
P. 899, 107 C A. 65. 

61.40 Cal—Hennelly v. Bank of 
America Nat Trust & Sav Ass'n, 
228 P.2d 79, 102 C A 2d 754 

62. Cal.—Kabisius v Board of Play¬ 
ground and Recreation of City of 
Los Angeles, 60 P 2d 1040, 4 C 2d 
488—Kemp v. Lynch, 31 P 2d 376. 
220 C 605. 

Cummings v. Columbia Pictures 
Corporation of California, 47 P 2d 
604, 8 C.A 2d 244—Grove v. Lewis, 
13 P.2d 847, 125 C A. 367—Sminla 
V. Department of Water and Pow¬ 
er of Los Angeles, 6 P.2d 661, 119 
C.A. 428—Cohen v. Levy, 291 P. 
864, 108 CA 524—Monsen v Fisch¬ 
er, 289 P 809. 107 C.A 55—First 
Nat. Bank v Terry, 285 P 339, 103 
C.A. 795—First Nat. Bank v Terry, 
285 P 336, 103 C A. 501—Hummel 
v. Muller, 283 P 87, 102 CA 474— 
Schelling v. Thomas, 274 P. 755, 96 
C.A. 682. 

Kan.—Gibson v. Enright, 9 P.2d 971, 
136 Kan. 181—^Wideman v. Faivre, 
163 P. 619, 100 Kan. 102, Ann Cas. 
1918B 1168—Doty v. Shepard, 168 
P. 1, 98 Kan. 309. 

R.I.—Kinne v. Tucker, 110 A. 600. 

4 C.J. p 726 note 7. 

Appeal haMd on Judgment roll 
On appeal which was based on. 

the Judgment roll alone, plaintiff was 

not entitled to Introduce additional 

testimony to correct an alleged clerl- 
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the appellate courts should exercise the power spar- favor of appellant is not directed.®^ '^ 
ingly,®*'^ and only in exceptional cases.*® * Ordi- . . • j 

narily, it will be exercised only for the purpose of taking of additional evidence is authonzed 

sustaining or affirming a judgment,®* * or of modify- '^hen. in the discretion of the appellate court and 

ing and affirming a judgment,®* ® and not for the *he interest of justice, the record presented should 
purpose of a reversal.®* ® Under some constitutional be supplemented.®* * In various instances applica- 
and statutory provisions and rules of court, how- t>ons to produce additional evidence on appeal have 

ever, additional evidence may be taken on appeal ^een held properly denied where the proposed evi- 
where it is so conclusive that it compels, or consti- ‘lence is merely cumulative of that adduced at the 
tutes a basis for, a reversal of the judgment with trial ;®*-9 where it would merely create a conflict 

directions to the trial court to enter a judgment for with the evidence produced at the trial ;**•** where 

appellant,®* ® or, in the discretion of the appellate itself conflicting ;®2 it where the evidence is 

court, where it is of such a nature that its effect on such that it would be possible to controvert or dis- 

the appeal is decisive, even though judgment in pute it in the trial court,®2.i2 or is evidence from 


cal error In one finding of the trial 
court, since no evidence had been 
brought up for consideration of the 
appellate court. 

Cal.—Cummings v. Columbia Pictures 
Corporation of California, 47 P.2d 
604, 8 C.A.2d 244 
Notice of motion 

Under rule of court requiring no¬ 
tice to the adverse party of all mo¬ 
tions and petitions addressed to the 
appellate tribunal. the appellate 
court could not consider a document 
filed in the office of the clerk of the 
appellate court, where the record 
showed that notice was not given to 
the adverse party of its filing. 

Ind —Lesh v Johnston Furniture 
Co. 13 NE2d 708, 214 Ind 176, 
motion denied 14 N.E.2d 537, 214 
Ind 176 
Jurisdiction 

(1) In some states, evidence is not 
admissible originally in the appel¬ 
late court except to determine juris¬ 
diction 

La—Tatum v Andrews, 116 So. 466, 
165 La. 222—Turner v. City of New 
Orleans, 116 So. 128, 164 La. 1013. 
Tex.—Brown County Life Ins. Co. v. 
Hagins, CivApp, 110 S W.2d 1162 

(2) If additional evidence is nec¬ 
essary, the case must be remanded 
La.—Tatum v. Andrews, 115 So 466, 

165 La. 222. 

62.1 Cal.—In re Schluttlg’s Estate, 
224 P.2d 696, 36 C 2d 416—Tupman 
V Haberkern, 280 P. 970, 208 C. 
266. 

Additional evidence held not admieal- 
hie on appeal 

Cal —Nebelung v. Norman, 96 P.2d 
327, 14 C2d 647. 

62.2 Cal.—Bauer v Bauer, 101 P.2d 
1117, 38 C.A.2d 309 

When reversal Bought 

Application to produce additional 
evidence before reviewing court when 
made for purpose of a reversal of 
judgment, will be granted only in ex¬ 
ceptional cases. 

Cal.—Redsted v. WeiSB, 163 P.2d 105, 
71 C.A.2d 660. 


62.3 Cal.—In re Schluttig's Estate, 
224 P 2d 696, 36 C.2d 416—Tupman 
V. Haberkern, 280 P. 970, 208 C. 266. 

Nanny v. Ruby Lighting Corp., 
239 P.2d 886, 108 C.A.2d 866—Bas¬ 
sett V Johnson, 211 P.2d 939, 94 C. 
A.2d 807—Block v D. W. Nicholson 
Corp., 176 P.2d 739, 77 C.A.2d 739 
—Mabry v. Scott. 124 P.2d 669, 61 
C.A 2d 245, certiorari denied Title 
Ins. & Trust Co. v. Mabry, 63 S.Ct. 
76, 317 U.S. 670, 87 L.Ed. 638— 
Murphy v. Sheftol, 6 P.2d 649, 119 
CA. 467 

62.4 Cal.—Murphy v. Sheftel, supra 

62.5 Cal.—In re Wirt's Estate, 277 
P 118, 207 C 106. 

Bassett v. Johnson, 211 P 2d 939, 
94 C.A 2d 807—Block v. D. W. Ni¬ 
cholson Corp., 176 P.2d 739, 77 C. 
A 2d 739—Murphy v, Sheftel, 6 P. 
2d 649, 119 CA 467—Monson v. 
Fischer, 289 P. 899, 107 C.A. 65— 
First Nat Bank v. Terry, 285 P. 
336, 103 C A 796. 

Xn New jerBey 

(1) The 1912 Practice Act, Comp 
St Suppl. S§ 163-304, authorizing the 
appellate court to take additional 
evidence, was intended to prevent 
reversal on technical grounds of a 
judgment otherwise correct, and was 
not intended to facilitate a reversal 
on appeal through the reception of 
additional evidence. 

N.J.—Vallsburg Amusement Co. v. 
Criterion Inv. Co., 169 A, 147, 108 
N.J.Law 442. 

(2) Under subsequent constitu¬ 
tional provisions and rules of court 
broader powers were conferred on 
the appellate courts in non-jury cas¬ 
es to admit incontrovertible evidence 
in aid of the final disposition of con¬ 
troversies between parties. 

N.J.—Ballurio v. Castellini, 100 A.2d 
678, 28 N.J.Super. 368. 

62.6 Cal.—In re Schluttig's Estate, 
224 P.2d 696, 86 C.2d 416—Tupman 
v. Haberkern. 280 P. 970. 208 C. 
266. 

In re Marshall's Estate, 262 P.2d 
42. 120 C.A.2d 247—^Bassett v. John¬ 
son. 211 P.2d 939, 94 C.A.2d 807— 
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Mabry v. Scott, 124 P 2d 859, 61 C. 
A.2d 246, certiorari denied Title 
Ins. & Trust Co v. Mabry, 63 S.Ct. 
76, 317 US. 670, 87 L.Ed 638. 

62.7 Cal.—Bassett v. Johnson. 211 
P.2d 939, 94 C A.2d 807. 

62.8 Cal.—First Nat. Bank v. Terry, 
286 P. 336, 103 C.A. 796. 

Not a matter of right 

This power vested In reviewing 
courts to take additional evidence 
does not allow a cause to be tried 
de novo as a matter of right. 

Cal.—First Nat. Bank v. Terry, 286 
P. 336, 103 CA. 601, followed in 
286 P. 339, 103 C.A. 795. 

62.9 Cal.—In re Schluttlg’s Estate, 
224 P.2d 696, 36 C.2d 416 

Donovan v. City of Santa Monica. 
199 P2d 61, 88 C.A.2d 386—011 
Tool Exchange v. Schuh, 153 P.2d 
976, 67 C.A.2d 288—Bauer v. Bauer, 
101 P.2d 1117, 38 C.A.2d 309 
Kan.—Crawford v. Crawford, 181 P. 
2d 526, 163 Kan. 126. 

62.10 Cal.—Tinsley v. Bauer, 271 P. 
2d 110, 126 C.A 2d 714—Uren v. 
Troup, 242 P 2d 895, 110 C.A 2d 419 
—Mutch v. San Diego Electric Ry. 
Co., 102 P.2d 1100, 39 C.A.2d 327. 

Kan—Crawford v. Crawford, 181 P. 

2d 526, 163 Kan 126 
Where evidsaoe would merely create 
immaterial oonlllGt 
Cal —Kapitan v. Smith, 161 P 2d 270, 
70 C.A 2d 464. 

Solentifio literature and speeches 

In action for damages as result of 
recurrent blastings in operation of 
defendant’s quarry, defendants could 
not show falsity of testimony of 
plaintiif’s witnesses as to injury of 
buildings by quoting on appeal ex¬ 
cerpts from scientific papers and ad¬ 
dresses not put in evidence 
Cal.—Alonso v. Hills, 214 P.2d 60, 
96 C.A.2d 778. 

62.11 Cal.—McCracken v. Teets, 262 
P.2d 561, 41 C.2d 648. 

In re Marshall’s Estate, 262 P.2d 
42, 120 C.A.2d 247. 

62.12 Kan.—Crawford v. Crawford, 
181 P.2d 626, 163 Kan. 126. 
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which different conclusions could possibly be errors in the instructions or where the purpose 
drawn,®2.13 or concerning the effect of which there to be served by the additional evidence is not 
might be differences of opinion where the pro- clear.®2.26 Furthermore, additional proofs will not 
posed evidence is immaterial,®^*^® as where it would be allowed on appeal where, as a practical matter, 
not be determinative of the case, or tend to prove or no trial was had in the trial court, and to allow 
disprove any issue involved in the litigation,® 2 . 1 6 or additional evidence on the appeal would lead to, and 
would not be conclusive of the question presented require the taking of, testimony as to the general 
on the appeal,®2 i7 or, if it had been presented to facts involved and result in a complete trial of 
the trial court, would not have altered the findings all of the issues in the appellate court.®2.27 
of that court,or is offered to disprove matters appellate court is without jurisdiction to re- 

the appellee is not required to prove.s^ w or would evidence on the appeal of a case in which the 

not aid applicant ;62 !i0 where there is no showing j^ial court was without jurisdiction to hear evi- 

of diligence in the discovery and production of the dence.«2-28 or where trial by jury is a matter of 
additional evidence, or excuse offered for the failure ^ight and has not been waived.62 29 Hearsay evi- 
to produce it earlier ;®2-2i where the additional evi- dence concerning a juror’s conduct during the trial 
dence would not cause the appellate court to re- be introduced on appeal to impeach the 

verse or modify the judgment as given, ®2 22 or, if verdict.®2.30 
admitted, would not compel or afford a basis, for a 

reversal of the judgment with directions to the Exhibit filed with brief. A plat filed by a party 
trial court to enter a judgment for appellant ;®2 23 with his brief on appeal will not be accorded the 
where the appeal is from a judgment properly dis- significance which must be accorded to exhibits 
missing the action because the complaint was in- case.®2 3i 

capable of amendment to state a cause of action ;®2-24 Redraft or explanation of question in trial court. 
where the case is required to be retried because of The appellate court cannot permit either party to 

62.13 Kan.—Crawford v. Crawford, 
supra. 

62.14 Kan.—Crawford v. Crawford, 
supra. 

62.15 Cal.—National Dollar Stores 
V. Wagnon, 219 P,2d 49, 97 CA.2d 
915—Hummel v. Muller, 283 P. 87, 

102 C A, 474. 

N.J.—Appeal of Prank, 62 A.2d 694, 

136 N.J.Law 429. 

ETideaoe not siifiolontly mafrlal 

In an administrator’s action to set 
aside an intestate’s gift to his son 
on the ground of mental incompe¬ 
tency, in which the record showed 
that there was a marked change in 
the intestate's condition between the 
last conversation between the intes¬ 
tate and his attorney and the time 
of the gifts, the attorney’s excluded 
testimony as to the intestate's state¬ 
ments, if competent, was not suffi¬ 
ciently material on the Issue of the 
Intestate’s mental condition at the 
time when the gifts were made, to 
warrant the supreme court in order¬ 
ing his testimony to be taken, by 
deposition or under a reference, and 
returned to the court. 

Mich —Grand Rapids Trust Co v. 

Bellows, 195 N.W. 66, 224 Mich. 

604. 

62.16 Cal—Wight v. Rohlffs, 72 P. 

2d 142, 9 C.2d 620. 

Honnelly v. Bank of America 
Nat. Trust & Sav. Ass’n, 228 P.2d 
79, 102 C.A.2d 754—Redsted v. 

Weiss, 163 P.2d 106, 71 C.A.2d 660 
—Irwindale Citrus Ass'n v. Scmler, 

140 P.2d 716, 60 C.A.2d 818. 
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62.17 Cal.—People v. Stowell, 294 P. 
2d 474, 139 C.A.2d 728 

62.18 Cal.—Mabry v. Scott, 124 P.2d 
659, 61 C.A.2d 245, certiorari denied 
Title Ins. & Trust Co. v. Mabry, 
63 S.Ct. 76, 317 U.S. 670, 87 L. Ed. 
638. 

62.19 Cal—York v. Strommen, 234 
P.2d 134, 105 C.A.2d 686. 

62.20 Cal.—Kapitan v. Smith, 161 
P 2d 270, 70 C.A.2d 454. 

62.21 Cal —^Elbert, Limited v. Hall, 
226 P.2d 690, 101 C A 2d 208— 
Baker v. Ferrcl, 177 P.2d 973, 78 
C.A.2d 678—Springer v. Angeles 
Credit Co., 113 P.2d 7, 44 C.A 2d 
712—Hummel v. Muller, 283 P. 87, 
102 C.A. 474. 

Dlligenoo esseatlal 

In the absence of an allegation, in 
a bill of review, that newly discov¬ 
ered evidence offered to sustain the 
same might not, by ordinary dili¬ 
gence, have been discovered in time 
to have been used on the first hear¬ 
ing, it is not error to dismiss the 
proceedings. 

Ky—Harris v. Beazley, 2 Ky.Op. 648. 
rallurs to plead and prove 
A defendant appealing from a 
Judgment which erased from the 
records a trust deed evidencing a 
lien on plaintiff's property which had 
been executed by codefendant, could 
not Invoke the existence of a docu¬ 
ment signed by plaintiff purporting 
to reaffirm the validity of her con¬ 
veyance to codefendant to aid his 
appeal as having the effect of neg¬ 
ativing recorded notice, rescinding 


conveyance, where defendant did not 

plead and prove his reliance on that 

document. 

Cal—Dreifus v. Marx, 104 P 2d 1080, 
40 C A 2d 461. 

62.22 Cal —Oil Tool Exchange v 
Schuh, 163 P 2d 976, 67 C A 2d 
288—Gastine v Ewing, 150 P 2d 
266, 66 C A 2d 131 

62.23 Cal —In re Schluttig’s Estate, 
224 P.2d 696, 36 C 2d 416—Ward 
Redwood Co v. Fortain, 104 P.2d 
813, 16 C 2d 34. 

Tinsley v. Bauer, 271 P.2d 110, 
125 CA.2d 714—In re Marshall’s 
Estate, 262 P 2d 42, 120 C A 2d 
247—Katenkamp v Union Really 
Co., 98 P2d 239, 36 C A 2d 602 

62.24 Cal —Lynch v Wat.son, 177 P. 
2d 657, 78 C A.2d 96 

62.25 Cal —Jolley v Clemens, 82 P. 
2d 61, 28 C.A 2d 65 

62.26 Cal.—Elbert. Limited v Hall. 
226 P.2d 690. 101 C.A.2d 208. 

62.27 Cal.—Halverson v Halversen, 
112 P.2d 28, 44 C.A.2d 211. 

62.28 Cal.—^Douglass v. Dahm, 224 
P.2d 914, 101 CA2d 126. 

On appsal fTom ruling on motion for 
jndgmsnt on pleadings 

Cal.—Douglass v. Dahm, supra. 

62.29 Cal.—In re Volen’s Estate, 262 
P.2d 658, 121 C.A.2d 161. 

62.30 Cal.—Newman v. Los Angeles 
Transit Lines, 262 P.2d 95, 120 C. 
A.2d 686. 

62.31 Ky.—Thompson v. Gonterman, 
286 S.W.2d 167. 
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redraft a question that was asked at the trial be¬ 
low, or to explain in the appellate court what was 
intended by the question.®^-^^ 

Judgment affecting future rights. A rule that the 
law in effect at the time the appellate court renders 
its decision, and not the law in effect when the 
decision was rendered by the trial court, will pre¬ 
vail where the judgment affects the rights of the 
parties in futuro has no application so as to permit 
additional evidence with respect to municipal legisla¬ 
tion which is not yet in effect, or which cannot be¬ 
come effective until approved by the lcgislature.®2.33 

§ 1523. - Limitations of Rule 

Additional proof may be admitted on appeal of admit¬ 
ted facts, or to sustain the Judgment, or avoid a mis¬ 
carriage of Justice, or the appellate court may send below 
for essential papers. 

In some jurisdictions, the general rule against re- 
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ceiving additional evidence on appeal, as considered 
supra § 1522, has been relaxed so that where facts 
occurring subsequent to the appeal are not denied, 
they may be received in evidence and considered on 
appeal.®2.50 Also, even though new evidence can¬ 
not be introduced in the appellate court for the pur¬ 
pose of making a case, the appellate court will some¬ 
times send down to the lower court for papers found 
during the investigation to be necessary for their 
information, in order to explain and show the effect 
of the evidence in the case.®® It has frequently been 
held that an admission in proof of a matter of record 
or documentary evidence of a conclusive or incon¬ 
trovertible nature may be supplied on appeal for the 
purpose of sustaining a judgment,®^ even though it 
was offered in evidence at the trial and excluded,®^ ® 
provided it is material to the issues involved on the 
appeal but this can never be done for the pur¬ 
pose of reversing the judgment.®® Evidence of 


62.32 Md —Bozman v. State, to Use 
of Cronhardt, 9 A 2d 60, 177 Md. 
131. 

62.33 Cal —Adams v City and Coun¬ 
ty of San Francisco, 212 P 2d 272, 
04 C.A 2d 686 

62.50 La —Bayou Rapides Lumber 
Co V. Davies, 61 So 2d 885, 221 La, 
1009—Wilson V. Wilson, 17 So 2d 
249, 205 La 106 

63. N. J — Corpus Juris Secundum 

cited in State v Ferrell, 102 A.2d 
70, 72, 29 N .7.Super. 183. 

NC—Blue V Ritter, 24 SE 356, 118 
isre. 550—Foster v Hackett, 17 S 
K 426, 112 N C 546 
Tex—Harris v. Hopson, 6 Tex. 629 
4 C J p 725 note 8 
Taklngr of further proof 

The supreme court may order the 
taking: of further proof where ma¬ 
terial evidence was improperly ex¬ 
cluded and the iJ, 4 hts of tile parties 
cannot be det^^rmined on the record 
Mich—Gciasimos v Wartell’s Es¬ 
tate, 207 NW. 919, 234 Mich. 102. 

64. Conn —French v French, 66 A 
2d 711, i:i6 Conn 542 

Ill —Mitchell V Eareckson, 250 Ill. 
App 505 

Minn— Corpus Juris Secundum cited 

in Mattfeld v Nester, 32 N.W.2d 
291, 304, 226 Minn 106, 3 A L.R.2d 
909 

N.Y.—Ripley V. Storer, 132 N E 2d 
87, 309 N T. 506—Bull v. Burton, 
124 N.E. Ill, 227 NY. 101—In re 
Newport Ave. in City of New York, 
112 NE. 911, 218 N.Y. 274. 

Goetz V Duffy, 157 N.Y.S. 690, 
171 App Div. 680 

Petersen v. City of New York, 
233 N.Y.S. 295, 133 Misc. 720. 

Peerless Assets Corp. v. Lip- 
flhitz, 106 N.Y.S 2d 775— Los An- 
Kelcs Inv. Securities Corp. v. Jos- 
lyn, 12 N Y.S 2d 370, reversed on 


other grounds 14 N.Y.S 2d 798, 258 
App Div. 762, appeal dismissed 26 
NE2d 968, 282 N.Y. 438. 

Wyo— Corpus Juris Secundum cited 
in Wantulok v. Wantulok, 223 P.2d 
1030, 1031, 67 Wyo. 46, 21 A.L.R. 
2d 672. 

4 C.J. p 725 note 9. 

On appeal from decision of adminis¬ 
trative board 

Conn—Beaverdale Memorial Park v 
Danaher, 16 A.2d 17, 127 Conn. 175. 

Controversial evidence of title 

In a vendor’s suit for specific per¬ 
formance, defended on the ground 
title was unmarketable because of 
restrictive covenants, evidence of the 
title of the grantor in the deed con¬ 
taining such covenants to other lands 
contiguous to the lands in contro¬ 
versy at the time of the delivery of 
the deed could not be shown in the 
court of appeals, because it could 
result in a controversy, and not the 
mere supplying of an omission 
NY—Bull V. Burton, 124 N.E. Ill, 
227 N y. 101. 

Type or nature of evidence receivable 

(1) Documentary evidence dehors 
the record which may be received on 
appeal for purpose of sustaining a 
judgment must be of a type that 
cannot be changed and credibility of 
which is not opened to Question, and 
is generally limited to Judgment 
rolls, deeds, and proofs of filing. 

N.Y —Latourelle v. New York Cent 
R. Co., 89 N.Y.S 2d 296, 276 App. 
Div. 123, reversed on other grounds 
92 N.E.2d 911, 301 N Y. 103, reargu- 
nient denied 95 N.E 2d 41, 301 N.Y. 
677. 

(2) Incontrovertible documents 
may be received on appeal to uphold 
the Judgment or order appealed 
from. 


NY.—O’Connor-Sullivan, Inc. v. Otto, 
127 NYS.2d 373, 283 App Div. 269. 
appeal denied 128 N.Y.S 2d 684, 283 
App.Dlv. 762. 

(3) An admission in a pleading in 
another action, which conceivably 
may be amended, does not have the 
conclusiveness essential to permit Its 
consideration, particularly where the 
person making the alleged admission 
did so In a different capacity than 
that possessed by him in the case on 
appeal 

N Y —Latourelle v. New York Cent. 
R. Co., supra. 

64.5 NY—Ripley v. Storer, 132 N.E. 
2d 87, 309 NY. 506 

64.10 N.Y.—Ripley v. Storer, supra. 

Ses Judicata 

On appeal in case involving issue 
whether prior adjudication was res 
Judicata, testimony from prior ac¬ 
tion could be considered by review¬ 
ing court. 

N Y.—Ripley v. Storer, supra. 

65. Minn—Mattfeld v. Nester, 32 N. 
W 2d 291, 226 Minn. 106, 3 A.L.R 2a 
909 

N.Y.—Goetz V. Duffy, 167 N.Y.S. 690, 
171 App Div. 680. 

Los Angeles Inv. Securities Corp. 
v. Joslyn, 12 N.Y S.2d 370, reversed 
on other grounds 14 N.Y.S.2d 798, 
258 App Div. 762, appeal dismissed 
26 N.E.2d 968, 282 N.Y. 438. 

4 C.J. p 726 note 10. 

On court’s own view of signatures 

The supreme court cannot set aside 
a verdict on Its own view of the 
signatures to a written instrument, 
where the parties had an opportunity 
to, but did not, present handwriting 
experts 

Mich.—Dulso V. Boylon, 251 NW. 
548. 265 Mich. 876. 
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this character is received by the appellate court for 
the reason that, being in its nature incontrovertible, 
it would be idle to send the case back for new trial 
for the sole purpose of admitting it.®® It has also 
been held that an appellate court may avail itself of 
authentic evidence outside of the record before it 
of matters occurring since the decree of the trial 
court, when such course is necessary to prevent a 
miscarriage of justice, to avoid a useless circuity of 
proceeding, to preserve a jurisdiction lawfully ac- 

2. Trial 

§ 1524. Nature 

A trial da novo It a trial had at though no action 
whatever had been Instituted In the court below, a new 
trial in an appellate tribunal. 

While the expression “trial de novo” has been 
used with two different meanings,®'^*®® a trial de 
novo in an appellate tribunal commonly designates 


quired, or to protect itself from imposition or fur¬ 
ther prosecution of litigation where the controversy 
between the parties has been settled or the appeal 
was not properly taken or was waived.®*^ 

Law of foreign jurisdiction. In an action in tort 
governed by the law of a foreign jurisdiction, even 
though the law of the foreign jurisdiction is not 
ascertained at the trial, the appellate court, on ap¬ 
peal, will ascertain it without amendment of the 
pleadings.®^-® 

De Novo 

a trial had as though no action whatever had been 
instituted in the court below,®^ ®® an action in which 
the evidence is heard anew and the probative ef¬ 
fect thereof determined,®’^ ®® or a trial anew in the 
appellate tribunal, according to the usual or pre¬ 
scribed mode of procedure in other cases, involving 
similar questions, whether of law or of fact.®® 


66. Minn.—Mattfeld v. Nester, 32 
N.W.2d 291, 226 Minn. 106, 3 A.L..R. 
2d 909. 

N.Y—Ripley v. Storer. 132 N.E.2d 
87, 309 N.Y. 606—Dunham v Town- 
shend, 28 N.E. 367, 118 N.Y. 281. 

67. Ill.—Carnes v. Carnes, 77 N.E.2d 
341, 333 Ill.App. 316. 

Nev.—^Earl v. Morrison, 164 P. 76, 39 
Nev. 120. 

Philippine.—Chanco v. Madrllejos, 5 
Philippine 319. 

4 C.J. p 726 note 12. 

Xbsiunuies policy 

Judgment in an automobile acci¬ 
dent case was rendered solidarlly 
against the liability insurer and the 
reinsurer on appeal, notwithstanding 
plaintiff's failure to Introduce the 
policy on the original trial, where 
the policy was introduced in the 
court of appeal without objection and 
the reinsurer's counsel admitted on 
the original trial that the reinsurer 
took over the original insurer. 

La.—Lapeze v. O'Keefe, App., 159 So. 
403. 

On stipulation 

In an action for painting an oil 
portrait of defendant's daughter, 
plaintiff at the trial admitted that 
the daughter, then present in court, 
looked substantially as she did when 
the portrait was painted. On argu¬ 
ment of appeal by consent the daugh¬ 
ter was present, and it was stipulated 
that in determining the appeal the 
appellate court might compare her 
with the portrait, and as a result of 
such comparison it was held that the 
preponderance of the evidence was 
with defendant in establishing that 
the painting was not a proper por¬ 
trait likeness. 

N.Y.—Burton v. Cornell, 193 N.Y.S. 
629, 118 Misc. 633. 


67.5 N.H.—Stone v. Howe, 32 A. 2d 
484, 92 N.H. 426. 

67.50 Two meanings stated 

“Trial de novo" by reviewing court 
means complete retrial on new evi¬ 
dence, as on appeals from Justice 
court to district court, or trial on 
record made before lower tribunal, 
as on equity appeals. 

Utah.—^Denver & R. G. W. R. Co. v. 
Public Service Commission, 100 P. 
2d 652, 98 Utah 431. 

67.55 Ill.—Burstein v. Millikin Trust 
Co., 118 N.E.2d 293, 2 Ill 2d 243— 
Bley V. Luebeck, 35 N.E 2d 334, 377 

111. 60. 

In re Betts’ Estate, 119 N.E 2d 
801, 2 I11.APP 2d 463—-In re Farlin, 
112 N.E.2d 736, 350 Ill.App. 828— 
In re Breen’s Estate, 70 N.E 2d 90, 
329 Ill.App. 660. 

Ky—Louisville and Jefferson County 
Planning and Zoning Commission v. 
Grady, 273 S.W.2d 663. 

Minn.—Stronge & Lightner Co. v. 
Commissioner of Taxation, 36 N. 
W.2d 800, 228 Minn. 182. 

Ohio.—Fowler v. Young, 65 N.E.2d 
399, 77 Ohio.App. 20. 

Tenn.—Doster v. State, 260 SW.2d 
279, 196 Tenn. 635—Odle v. McCor¬ 
mack, 206 S.W.2d 416, 185 Tenn. 
439. 

Tex.—Lone Star Gas Co. v. State, 163 
S.W.2d 681, 137 Tex. 279, petitions 
denied Ex parte State of Texas, 62 
S.Ct. 418, 315 U.S. 8. 86 L.Ed, 579. 

Not es parte Informal hearing 

“Trial de novo" means a second 
trial in the same manner and not an 
ex parte informal hearing. 

Ariz.—Schnatzmeyer v. Industrial 
Commission, 276 P.2d 584, 78 Ariz. 

112 . 


67.60 Tex —Texas Liquor Control 
Bd. V. Saiz, Civ.App., 220 S.W 2d 
502. 

68. Ala—Thompson v. City of Bir¬ 
mingham, 117 So. 406, 217 Ala 491. 

HI.—Bley v. Luebeck, 36 N E 2d 334. 
377 Ill. 60—Lucas v. Dennington, 
86 Ill. 88—Holcomb v. People, 79 
Ill. 409—Gilkerson v. Scott, 76 Ill 
609. 

In re Breen’s Estate, 70 N.E 2d 
90, 329 Ill App. 650—C.Mrl.son v. 

Avery Co., 196 Ill.App 262 

La—Scott V. Moore, 39 So 2d 741. 214 
La. 1090. 

Mo.—Krause v. Spurgeon, App , 297 
S.W. 484 

Neb —Deshler Broom Factory v. Kin¬ 
ney, 2 NW.2d 332, 140 Neb 889— 
Metropolitan Dining Room v Jen¬ 
sen, 254 N.W. 406, 126 Neb 765— 
Guaranty Fund Commission v 
Telchmeler, 229 NW 121, 119 Neb. 
387—Thies v. Thles, 172 NW 364, 
103 Neb. 499, reheard 175 NW 
646, 103 Neb. 499. 

Ohio—Toulmln v. Becker, 115 NE.2d 
705, 94 Ohio App. 524. 

Okl.—In re Initiative Petition No 
260, State Question No 377. 298 
P.2d 763—Giles v. Shaw, 293 P. 
1103, 146 Okl. 28—Bardwell v. Riv¬ 
erside Oil & Refining Co., 280 P. 
1083, 139 Okl. 26—Parker v. Lew¬ 
is. 147 P. 310, 311. 45 Okl. 807. 

Or.—MaeVeagh v. Multnomah Coun¬ 
ty, 270 P. 602, 126 Or. 417. 

Tex.—^Morton Salt Co. v. Wells, Civ 
App., 36 S.W.2d 464, affirmed 70 
S.W.2d 409, 128 Tex. 161—South¬ 
ern Casualty Co. v. Fulkerson, Civ. 
App., 80 S.W.2d 911—San Saba 
County Water Conti ol & Improve¬ 
ment Dist. No. 1 V. Sutton, Civ 
App., 8 S.W.2d 819—Standard Acc. 
Ins. Co. v. Arnold, Civ.App., 1 S. 
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Strictly speaking, a court which hears a case dc 
novo, which disregards the judgment of the lower 
court and makes final disposition of the case, acts as 
a court exercising original jurisdiction rather than 
as a court of appeal® and the bestowal of a mere 
appellate power upon a court does not authorize it 
to try a case anew.®® 

§ 1525. Right to 

In o^naral a cate cannot be tried de novo on appeal 
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unleea a etatute expreaely permita or directs It and the' 
statutory requirements are complied with. 

As a general rule, a case cannot be tried de novo 
in the appellate court where the review is under 
constitutional or statutory provisions giving the 
right of appeal or providing for error proceedings,, 
unless a statute expressly permits or directs such a 
course to be pursued;*^® and, in the absence of a 
statute to the contrary, a law action or action prop¬ 
erly triable before a jury may not be tried de novo- 
on appeal.'^i However, on an appeal from one tri- 


W.2d 484—^A. B. Richards Medicine 
Co. v. Johnson, Civ.App.. 267 S.W. 
1067. 

Va—Thomas Gemmell, Inc. v. fivea 
Fire & Life Ins. Co., 184 S.E. 457. 
166 Va. 96. 

4 C.J. p 726 note 13. 

0& appeals from probate courts 

(1) “Trial de novo,” as used in a 
statute providing: for such trials in 
the district court on appeal from 
the probate court in probate matters, 
means “to try anew" or a second 
time; that is. to retry the case on 
the oriffinal papers and the same is¬ 
sues as the case was tried in the 
probate court. 

Idaho—In re MeVay’s Estate. 93 P. 
28, 14 Idaho 66. 

(2) In a constitutional provision 
to the effect that, in cases arising 
under probate Jurisdiction of a coun¬ 
ty court, appeals may be taken to 
the district court, where the cause 
shall be tried “de novo" on questions 
of both law and fact, “de novo" 
means in the same manner, with the 
same effect, and upon the same is¬ 
sues tried in the county court. 

Okl —Smith v. Bruner’s Guardian¬ 
ship, 238 P. 448. Ill Okl. 93. 

eas N.D.—Corpus Juris Secundum 
cited In Bryan v. Miller, 16 N.W. 
2d 275, 281, 73 N.D. 487. 

Or—Taffe v. Smyth, 126 P. 308, 62 
Or 227 

Va—Thomas Gemmell, Inc., v. Svea 
Fire & Life Ins. Co., 184 S.E. 467, 
166 Va. 95. 

4 C.J. p 726 note 14. 

69. Or—Taffe v. Smyth, 126 P. 808, 
62 Or 227. 

4 C J. p 726 note 14. 

70. Ark.—Braman v. Walthall, 226 
S.W.2d 342, 216 Ark. 682. 

Cal.—Mayers v. Alexander, 167 P.2d 
818, 73 C.A.2d 762—Sanborn v. Pa¬ 
cific Mut. Life Ins. Co.. 108 P.2d 
458. 42 C.A.2d 99. 

Conn.—Trenchard v. Trenchard, 109 
A.2d 250, 141 Conn. 627. 

Del.— Oorpun Juris cited in Wilming¬ 
ton Trust Co. v. Baldwin. 196 A. 
287, 296, 8 W.W.Harr. 696. 

Kan.—Rasmussen v. Tretbar, 224 P. 
2d 1010, 170 Kan. 184—Marshall v. 
Anderson, 216 P.2d 812, 169 Kan. 
41, opinion adhered to 220 P.2d 187, 


169 Kan. 634—Brown v. Brown, 68 i 
P.2d 1106, 146 Kan. 7. 

Minn.—^Watson v. Watson, 67 N.W. 
2d 691, 238 Minn. 403—Loth v. 
Loth, 35 N.W.2d 542, 227 Minn. 387, 

6 A.L.R 2d 176—In re Burton’s Es¬ 
tate, 289 N.W. 66. 206 Minn. 616 
N.J.— Corpus Juris Secundum cited 
in Cino v Driscoll. 34 A.2d 6. 8, 130 
N.J.Law 636. 

N.M.—Lillibridge v. Coulter, 192 P.2d 
315, 62 N.M. 105. 

ND.—Gust V. Wilson, 60 N.W.2d 202. 
79 N.D. 866, 38 A.L.R.2d 1871— 
Rippllnger v. Otten, 44 N.W.2d 60, 
77 ND. 631. 

Ohio.—Sorge v. Sutton, 118 N.E.2d 
10, 169 Ohio St 674. 

Billman v. Sosbe, App., 114 N.E. 
2d 528—Ex parte Kurtzhalz, App., 
60 N.E 2d 562. affirmed 48 N.E.2d 

667, 141 Ohio St 432. 

Automobile Ins. Agency v. Lloyd, 

9 Ohio Supp 221, affirmed, App., 44 
NE2d 792. 

Okl.—In re Gruber, 214 P. 690, 89 
Okl. 148. 

S D.—State ex rel. Helgerson v. RiifC, 
44 N.W.2d 126, 73 S D. 467. 

Tenn —Simm v. Dougherty, 210 S.W. 

2d 486, 186 Tenn. 366. 

Wyo.—In re Corey, 200 P.2d 833, 66 
Wyo 301. 

4 C.J. p 726 note 16. 

Function of appellate court 

The court of appeals is essential¬ 
ly a court of appellate and not of 
original jurisdiction, and its only 
function is to review rulings of the 
lower court made in connection with 
the evidence before it and not to try 
the case de novo. 

Md —Trustees of Riverdale Presby¬ 
terian Church of Riverdale, Prince 
George’s County v. Paul B Pugh 
& Co., 140 A. 844, 164 Md. 660. 

71. Ark —American Surety Co. v. 
Kinnear. 30 S.W.2d 826, 186 Ark. 
963—Beasley v. Poindexter, 299 S. 
W. 43, 176 Ark. 1169—Fidelity & 
Deposit Co. V. Fairfield, 278 SW. 

668, 169 Ark. 997. 

Cal.—Lozier v. Janss Inv. Co., 36 P. 
2d 620, 1 C.2d 666. 

Reinhard v. Lawrence Ware¬ 
house Co., 107 P.2d 601, 41 C.A.2d 
741. 

Conn.—Greenberg v. Harrison, 124 A. 

I 2d 216, 143 Conn. 619, petition de- 
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nled 127 A.2d 827, 143 Conn. 781— 
Bent V. Torell, 97 A.2d 270, 189 
Conn. 744. 

Fla.—Pote V. Moyer, 63 So 2d 622— 
Maule Industries, Inc. v. Messana, 
62 So.2d 737—Nelson v. State ex 
rel. Quigg, 23 So.2d 136, 156 Fla. 
189, certiorari denied 66 S Ct. 809, 
327 U.S. 790, 90 L.Ed 1016. 

Iowa.—Ruble v. Carr, 69 N.W.2d 228, 
244 Iowa 990—Olson v. Olson, 46 N. 
W.2d 1, 242 Iowa 192—Me Will lama 
v. Ebling, 36 N.W.2d 768, 240 Iowa 
174__Davls v. Knight, 36 N.W.2d 
23, 239 Iowa 1338—Beardsley v. 
Hobbs, 34 NW.2d 916, 239 Iowa 
1832—Eggers v. Mitchem, 34 NW. 
2d 603, 239 Iowa 1211—In re Mar¬ 
tens’ Estate, 283 N.W. 886, 226- 
Iowa 162—Ontjes v. McNider, 276 
N.W. 828, 224 Iowa 115—In re 
Johnston’s Estate, 261 NW. 908, 
262 NW. 488, 220 Iowa 328—In re 
Poster's Estate, 256 N.W. 744, 218 
Iowa 1202—Rock Island Plow Co 
v. Brunkan, 248 N.W. 32, 215 Iowa 
1264—State v. One Chrysler Con¬ 
vertible Coups, 246 N.W. 243, 215 
Iowa 1308, modified on other 
grounds and rehearing denied 247 
N.W 639, 216 Iowa 1308—Blecher 
v. Schmidt, 235 N.W. 34, 211 Iowa 
1063—Second Nat. Bank v Mielitz, 
233 N.W. 108, 211 Iowa 218—Sta¬ 
ton V. Vernon, 229 NW. 763, 209 
Iowa 1123, 67 ALR. 1200—Gil¬ 
more V. Geiger, 220 NW. 7, 206 
Iowa 161—Audit Co v Kirkhart, 
201 N.W. 27, 198 Iowa 1234—Dun¬ 
can v. Great We.«ftern Acc Ins Co, 
186 N.W. 459, 192 Iowa 716—Jew¬ 
ett Lumber Co v. Anderson Coal 
Co., 165 N.W 211, 181 Iowa 960— 
Shahan v. Bayer Vehicle Co., 162 
NW 221, 179 Iowa 923—Morrow 
V. Hall, 161 N.W. 482, 169 Iowa 
634. 

Kan—Moffatt v. Fouts, 181 P. 667, 
106 Kan 68. 

Mich.—Kellar v. United Metal Prod¬ 
ucts Co., 62 N.W.2d 464, 338 Mich 
661—Michael v. Klrcher, 56 N.W. 
2d 269, 336 Mich 666—Van Dyke 
V. Rozneck, 36 N.W.2d 201, 324 
Mich. 29—Michigan Fire & Marine- 
Ins. Co. v. Pretty Lake Vacation 
Camp, 26 N.W.2d 166, 316 Mich. 
197—Koenig v. Koenig, 18 N.W.2d: 
259, 311 Mich. 12—Shapiro v. John¬ 
son, 226 N.W. 220, 247 Mich. 687— 
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bunal to another with trial jurisdiction it is the gen- j On the other hand, under appropriate constitu- 
eral rule that the case is brought up for trial tional or statutory provision a case is triable de 


de novo.'^i-® 


Hamburger v. Bank of Detroit* 187 
N.W. 635, 218 Mich. 178. 

Mo.—Equitable Life Assur. Soc. of 
United States v. National Bank of 
Commerce in St. Louis* 197 S.W. 
116. 

Paragould Wholesale Grocer Co. 

V. Pritchard, App.* 252 S.W. 975. 
Neb.—^Borcherding v. Eklund, 55 N. 

W. 2d 643, 156 Neb. 196. 

—Kemmer v. Sunshine Mut. Ins. 
Co., 67 N.W.2d 856, 79 N.D. 518— 
Ripplinger v. Otten, 44 N.W.2d 
60, 77 N.D. 531—Kilgore v. Farm¬ 
ers Union Oil Co. of Epplng, 24 
N.W.2d 26, 74 N.D. 640—Ruble v. 
Saretzke, 249 N.W. 716, 63 N.D. 631, 
88 A.L.R. 1148—Baird v. Nichol¬ 
son, 236 N.W. 686, 60 N.D. 666— 
Baird v. First Nat. Bank, 234 N. 
W. 71, 60 N.D. 286—Maw v. Kitz- 
man, 214 N.W. 273, 66 N.D. 463— 
Baird v. National Surety Co. of 
New York, 209 N.W. 204, 64 N.D. 
91—^Anderson v. Osborne-McMIllan 
Elevator Co., 200 N.W. 906, 61 N.D. 
730—Lloyd Mortg. Co. v. Davis, 
199 NW. 869, 61 N.D 336, 36 A. 
L.R. 466—Hartung v. Manning, 196 
N.W. 564, 50 ND, 478—Minneapo¬ 
lis Threshing Mach. Co. v. Huncov- 
sky, 194 N.W. 830, 49 N.D. 1086— 
McCormick v. Union Farmers’ 
State Bank of New Salem, 187 N. 
W. 421, 48 N.D. 834—Dale v. Duf¬ 
fy, 176 N.W. 97, 44 N D. 33—Lark 
Equity Exchange v Jones, 171 N. 
W. 8C3, 42 N.D. 146—Botnen v. 
Eckre, 171 N.W. 95, 41 N.D. 514— 
Novak v. Lovin, 167 N.W. 297, 33 
N.D. 424—Emery v. First Nat 
Bank of Bowbells, 166 N.W. 105, 
32 N.D. 576—Chaffee v. Edinger, 
151 N.W. 223, 29 N.D. 637. 

Ohio.—Ford v. Ford, App., 118 N.B 
2d 236—State ex rel Raydel v. 
Raible, App., 117 NE.2d 480, 40 
A.LK.2d 960, appeal dismissed 120 
NE.2d 590, 102 Ohio St. 74—Pick- 
rel, Schaeffer & Ebeling v. Merl¬ 
on, App., 66 NE.2d 273—Hammer 
v Minges, 22 NE.2d 466, 61 Ohio 
App 169. 

Or.—In re Hiller’s Estate, 137 P.2d 
828, 171 Or. 428—Easley v. Bot- 
temiller, 90 P.2d 481, 162 Or. 90— 
Farmers’ Loan & Mortgage Co. v. 
Hansen, 260 P. 999, 123 Or. 72— 
Shell Co of California v. O’Reilly, 
253 P. 1046, 121 Or. 215. 

S.D.—Bcntz V. Esterling, 78 N.W.2d 
73. 

Tenn.—Stone v. Stonecipher, 7 Tenn. 
App. 614. 

Wls.—Felix v. Soderberg, 240 N.W. 
836, 207 Wls. 76. 

Wyo.—Ramsay v. Gottsche, 69 P.2d 
635, 51 Wyo. 616. 

4 G.J. p 726 note 15 [a], [b]. 


I novo on appeal, 

Bsoheat of property 

(1) In action at law for escheat 
of property, reviewing court will not 
consider the cause on appeal as a 
trial de novo, but will determine 
whether there is substantial evidence 
to support the judgment, treating 
court’s hndinga of fact as equivalent 
to a verdict. 

Or —In re Wakefield’s Estate, 87 P 2d 
794, 161 Or. 330, rehearing denied 
89 P.2d 692, 161 Or. 330. 

(2) Whether original proceeding 
instituted by state in circuit court 
to have certain described realty ad¬ 
judged escheated to the state was an 
“action at law’’ or a “suit in equity’’ 
was immaterial, as against conten¬ 
tion that the supreme court should 
try the case de novo, where the facts 
were not disputed and did not per¬ 
mit varying inferences to be drawn. 
Or.—State v. Sunbeam Rebekah 

Lodge No. 180 of Hermiston, 127 
P.2d 726, 169 Or. 253. 

Order retazing costs 

Appellate court cannot convert ap¬ 
peal from order relaxing costs into 
a trial de novo. 

Cal.—State by and Through State 
Public Works Bd. v. Westover Co, 
295 P2d 96, 140 C.A 2d 447—Riv¬ 
erside County V. Brown, 87 P 2d 
60, 30 C,A.2d 747. 

Action to recover for support of 
minor child by defendant’s former 
wife should not be considered de 
novo on appeal. 

Mo.—Savage v. Purcell, App, 9 S.W. 
2d 823. 

Appeals from judgments and or¬ 
ders of boards and other inferior 
tribunals are always triable as ordi¬ 
nary proceedings, except where the 
statute clearly provides otherwise. 
Iowa.—Ames Evening Times v. Ames 
Weekly Tribune, 168 N W. 106, 183 
Iowa 1188. 

Xn a suit for attorney’s fees, an 

appeal from a judgment for plain¬ 
tiff cannot be converted into a trial 
de novo. 

Cal —Libby v. Kipp, 262 P. 68, 87 
C.A. 638. 

Settlement of guardian’s account 

A judgment settling the account 
of a guardian of an insane person, 
rendered after trial of objections by 
the court, is not triable de novo in 
the supreme court. 

Iowa.—In re Burgln's Guardianship, 
183 N.W. 801, 191 Iowa 917. 

71.5 Minn.—Mixed Local of Hotel 
and Restaurant Employees Union 
Local No. 458 v. Hotel and Res¬ 
taurant Employees International 
Alliance and Bartenders Interna¬ 
tional League of America, 4 N.W. 
2d 771, 212 Minn. 687. 
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as where, under a provision to 

72. Iowa.—Board of Sup’rs of Har¬ 
rison County v. Board of Trustees 
of Pigeon Creek Drainage Dist. No. 
2, in Pottawattamie County, 264 
NW. 702, 221 Iowa 337. 

Md—^Wallace v. Fowler, 36 A.2d 691, 
183 Md. 97. 

Mo.—Yardley v. Caruthersville Motor 
Co., 35 SW.2d 971, 226 Mo.App. 
321—McCullam v. Third Nat. Bank, 
237 S.W. 1061, 209 Mo.App. 266. 
Neb.—Lackaff v. Department of 
Roads and Irrigation, 43 N.W.2d 
676, 153 Neb. 217. 

N.D.—Hay hurst v. Hay hurst, 266 N. 

W. 663, 66 N.D. 465 
Ohio—Wick V. Youngstown Sheet & 
Tube Co, 188 NE. 614, 46 Ohio 
App. 263, error dismissed 189 N.E. 
4, 127 Ohio St. 379—Colby v. Price, 
177 N.E. 382, 39 Ohio App. 198. 
Pa.—^Allum V. Carroll, 67 Pa. 68. 

Appeal of Privol, 20 Pa.Dist. & 
Co. 163—Dietz & Co. v. Cameron, 5 
Pa Dist. & Co 397. 

Tenn —Robinson v. Kemmons Wilson 
Realty Co, App., 293 S W 2d 674— 
Tennessee* Cent Ry. Co. v. Cum¬ 
berland Storage & Warehouse Co, 
260 S.W.2d 20X, 36 Tenn.App 684— 
Bogby V McFall, 72 SW.2d 785, 18 
Tenn.App 66—Harmon v. Komiser, 
15 Tenn App 405—Fourth & First 
Bk. & Tr. Co. V. Standard Acc 
Ins. Co, 12 Tenn App. 311—McDan¬ 
iel V. Monroe Co., 10 Tenn.App 109 
—Tenn Central Ry. Co. v. Vance, 
3 Tenn.App 162. 

Wash.—American Fruit Growers v 
Calvert, 66 P 2d 1307, 186 Wash 
29, rehearing denied and modified 
on other grounds 69 P 2d 747, 186 
Wash. 29—Stidell v Davidson, 253 
P. 468, 142 Wash. 348—Centralia 
State Bank v. Hackett, 247 P. 463. 
139 Wash 394—August v. Craig, 
246 P 296, 139 Wash. 221—Schweit¬ 
zer V. Weyerhaeuser Timber Co, 
222 P. 460, 128 Wash 186—Dilla- 
bough V. Okanogan County, 178 P. 
802, 105 Wash 609—Goldsworthy 
V. Oliver, 160 P 4, 93 Wash. 67. 

67 C J. p 1075 note 21. 

At option of appellant 

On appeal from Judgment in case 
tried without jury, appellant may 
demand trial de novo or he may de¬ 
mand a review of specified errors. 
N.D.—Charlson v. Charlson Estate, 
76 N.W.2d 321—Braaten v. Bren- 
no, 63 N.W.2d 302—Comford v. 
Locken, 61 N.W.2d 912. 

Appeal from Judgments of oounty 
court, on separate findings, consti¬ 
tuting a single judgment, to the dis¬ 
trict court brings the whole case up 
for trial de novo. 

Neb.—Bates v. Stanley, 70 N.W. 972, 
51 Neb. 262. 

54 C.J. p 606 note 87. 
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that effect, a trial by the jury having been waived, 
the trial was by the court. However, a statute 
making provision for such a trial will be strictly con¬ 
strued and will not be expanded, by judicial inter¬ 
pretation, so as to include cases not strictly within 
its terms.*^® 

In order to have a trial de novo the entire record 
must be before the appellate tribunal.^^ Under some 
statutes a trial de novo is authorized only on an 


appeal from a final judgment, and not on an appeal 
from an order granting a new trial.'^^ 

Necessity of demand; specified questions. Under 
a statute so providing, to be entitled to a trial de 
novo appellant must make a demand for such a re¬ 
view of the entire case or of some specified question 
or questions of fact,'^®'2 which demand must be con¬ 
tained in the statement of the case, a demand con¬ 
tained only in the notice of appeal being an insuffi¬ 
cient compliance with the statute.75-4 jf a demand 


72.5 Mo.—^Allen v. Allen, 270 S.W.2d 
33, 340 Mo. 965—People, to Use of 
Wilson V. Mosley, 263 S.W.2d 340 
—Leggett V. Mutual Commerce 
Cas Co , 250 S.W.2d 996—Johnson 
V Buffalo School Dlst No. 1 of 
Dallas County, 231 S W 2d 693, 360 
Mo. 962—^Wilson v. Barnes. 221 S 
W 2d 731, 369 Mo. 352—House v. 
Santa Fe Trail Transp Co, 217 S 
W.2d 382—State ex rel. Taday v. 
Sloan’s Moving & Storage Co., 212 
SW.2d 666. 

Holland Furnace Co. v. City of 
Chaffee. App., 279 S.W 2d 63— 
Bank of Kennett v. Clayton, 246 
SW.2d 678, 241 Mo App 487—Eis- 
wirth Const & Equipment Co. v 
Glens Falls Tn.s Co., 240 S.W.2d 
973, 241 Mo App 713—General Con¬ 
tract Purchase Corp. v. Propst, 
App. 239 SW.2d 663. 

Tcnn.—Colo v. Walker, 168 S.W.2d 
57, 25 Tenn App 392—Butler v. Eu¬ 
reka Security Fire & Marine Ins 
Co, 106 SW2d 623, 21 Tenn.App 
97—Carolina Ins. Co of Wilming¬ 
ton, N C., V. St. Charles, 98 S.W. 
2d 1088, 20 Tenn.App, 342. 

Wash—Woodhridge v. Johnson, 69 
P2d 1135, 187 Wash 191. 

Case helow tried on depositions 

Tenn —State ex rel v. Seals, 171 S. 
W 2d 836, 26 Tenn App 333. 

Particnlar actions held within rule 

(1) Court of appeals will review do 
novo negligence cases tried before 
court, but will defer to trial court’s 
finding whore evidence is not con¬ 
vincing that such findings are in¬ 
correct; however, when evidence 
does so convince court of appeals, 
it will make its own findings of 
fact. 

Mo —Brixey v. Luna, App., 254 S.W 
2d 23 

(2) Where action for declaratory 
judgment fixing mutual rights, du¬ 
ties and responsibilities of parties 
under oral sigreement establishing di¬ 
vision fence, was tried by trial court 
without a Jury, court of appeals had 
duty to decide the case de novo and 
render such judgment as should have 
been rendered by trial court, giving 
due deference to judgment of trial 
court, whether the action be deemed 
one of an equitable chavacter or one 
at law. 


Mo —Matthews v. MeVay, App., 234 
S.W.2d 983. 

(3) In a proceeding in the nature 
of quo warranto involving title to 
the office of a constable, the supreme 
court would review the circuit 
court’s finding on both the law and 
the evidence as in a suit in equity, 
in view of the code of civil proce¬ 
dure. 

Mo —State ex Inf. McKittrick ex rel. 
Chambers v. Jones, 185 S W.2d 17, 
353 Mo 900. 

73. N D.—State ex rel. Chamberlain 
V. Johnstone, 262 N.W. 193, 66 N. 
D. 727. 

4 C J. p 726 note 16. 

Statute inapplicable to issues not 
raised on trial 

A statute providing for trial do 
novo in the supreme court in all 
actions or proceedings tried to a 
court without a jury and in all ac¬ 
tions or proceedings which are prop¬ 
erly triable with a jury and where a 
jury trial has been waived, was In¬ 
applicable to an issue not raised by 
pleadings and not presented to the 
trial court. 

N.D—State ex rel. Chamberlain v. 
Johnstone, supra. 

74. N D —Farmers’ Educational & 
Co-operative Union Elevator Co v. 
Irons. 262 N.W. 380, 64 N.D. 370. 

Wash.—Gerson v. Sussman, 30 P.2d 
379, 176 Wash. 564. 

All evidence essential 

The Supreme Court will not try 
a case de novo unless it has before 
it all the evidence on which the 
trial court based its decision, since 
the theory of trial de novo is that 
the supreme court Is reviewing the 
identical case which the trial court 
decided. 

Or—Rea v. Rea, 246 P.2d 884, 196 
Or. 262, 35 A.L.R.2d 612. 

Frima facie case 

Where the trial court granted de¬ 
fendant’s motion for judgment at the 
close of plaintiff’s case, on plaintiff’s 
appeal, so that the case rests in the 
supreme court on the prlma facie 
case, the supreme court cannot try 
the case de novo. 

Wash.—Weidllch v. Independent As¬ 
phalt Paving Co., 162 P. 641, 94 
Wash. 395. 

76. N.D.—St. Anthony & Dakota El¬ 
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evator Co. v. Martineau, 153 N.W. 
416, 30 N.D. 426. 

76.2 N.D.—Park Bd. of City of Wll- 
liston V. Schumacher, 77 N.W 2d 
826—Coppin V. Pankow, 64 N.W.2d 
877, 79 N.D. 167—Belakjon v. Hll- 
stad, 48 N.W.2d 747, 78 N.D. 194 
—Retterath v. Retternth, 38 N.W. 
2d 409, 76 ND. 683—Jones v. 

Grady, 266 N.W 889, 66 N.D. 479— 
Coffland v. Naftalin, 226 N.W. 627, 
68 N.D. 386—Lunde v. Irish, 195 
N.W. 825, 50 N.D. 312. 

Speoiflo questioiui inclndod in state¬ 
ment of case 

On appeal to supreme court In ac¬ 
tion tried by court without a jury, 
an appellant who does not demand 
a trial de novo of entire case may 
secure a review and trial de novo, 
of certain specific questions of fact 
by causing to be included in settled 
statement of case specifications of 
questions of fact that he desires su¬ 
preme court to review. 

N.D.—Gillies v. Radke, 54 N.W.2d 
165, 78 N.D. 974. 

Pacts held to warrant trial de novo 

In case wherein jury was waived, 
where appellant demanded trial de 
novo, supreme court could deter¬ 
mine facts and review entire case, 
when statement of case had been 
settled as prescribed by statute, even 
though appellant had not applied to 
trial court for new trial. 

ND.—State ex rel. Board of Rail¬ 
road Com’rs V. Burt State Bank, 
267 N.W. 337, 66 N.D. 629. 
Bemand of cause to permit amend¬ 
ment of statement 
On appeal in a case triable de novo 
in supreme court, failure of appellant 
to include specifications in statement 
does not deprive supreme court of 
jurisdiction of appeal, but court has 
power on application of appellant to 
remand record and afford appellant 
opportunity to apply to trial court 
to have statement amended by hav¬ 
ing specification of questions of fact 
that appellant desires to have su¬ 
preme court review embodied in the 
statement. 

N.D.—Muhlhauser v. Becker, 37 N. 
W.2d 362, 76 N.D. 402. 

76.4 N.D.—Park Bd. of City of Wil¬ 
lis ton V. Schumacher, 77 N.W. 2d 
826—Anderson v. Blixt, 72 N.W.2d 
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ior a trial de novo is not made, the appellate court 
will review the case only on the judgment roll 
proper, without the evidence, and only as to errors 
assigned therein jf no demand for review de 
novo of the entire case is made, the appellate court 
is limited to a review of the specified questions of 
fact;76.8 and all questions of fact not specified for 
review will be deemed to have been properly decided 
by the trial court.'^^ i® 

Waiver of right. The right to a review by trial 
de novo may be lost by waiver,*^ 5 ,12 at least as to 
particular issues,'^5.14 as where the parties in effect 
agree that the decision of the judge on the par¬ 
ticular issues shall be final,*^® particularly where 
the issue has been determined, with the consent of 
the parties, on the basis of an independent investiga¬ 
tion conducted by the trial judge and his staff 

Appeals on questions of law and fact. It has been 
held in at least one jurisdiction that, while appeals 
■de novo are, strictly speaking, limited to appeals 
on questions of law and fact in chancery cases, as 
discussed infra § 1526 a, a reviewing court may hear 
a case de novo on an appeal on law and fact without 
regard to whether the case is or is not one in chan- 
•cery,75-20 at least in the absence of objection. 75 *22 
Thus, where an appeal on questions of law and fact 


is not challenged, it brings up the whole case to the 
appellate court for trial de novo, regardless of the 
limitation in the notice of appeal.'^®-24 

Special circumstances. It has been held that the 
appellate court may try a case de novo where there 
are special circumstances requiring such a re- 

view .'^®*26 

Necessity of timely filed bond. Under some stat¬ 
utes to that effect, the failure of appellant to file 
an appeal bond within the prescribed time deprives 
him of the right to a trial de novo on questions of 
law and fact, the appeal continuing thereafter as an 
appeal on questions of law alone.'^®-28 

Statutes requiring appeal bonds generally are dis¬ 
cussed supra §§ 501-510. 

§ 1526. - Equitable Proceedings 

a. In general 

b. Determination of nature of action 

c. Requisites and sufficiency of evidence 

and record 

a. In General 

As a general rule, suits in equity, or In the nature 
thereof or sounding in equity, are tried ds novo on ap¬ 
peal on the entire record and evidence. 


799—State Bank of Maxbass v. 
Hileman, 164 N.W. 632. 31 N.D. 
417. 

Partlonlar statement lield insnilloleat 

Statement in notice of appeal in 
divorce action **that the appellant 
hereby demands trial anew and that 
all of the issues of every kind and 
Jiature be submitted to the Supreme 
Court for trial de novo” was not suf¬ 
ficient compliance with statute re¬ 
quiring a party desiring to appeal 
from judgment in action tried by 
-court, to specify in statement of the 
•case questions of fact that he de¬ 
sires supreme court to review and, 
hence, did not authorize review of 
trial court’s findings. 

N.D.—Retterath v. Retterath, 38 N. 
W.2d 409, 78 N.D. 683. 

76.6 N.D.—Park Bd. of City of Wll- 
liston v. Schumacher, 77 N.W.2d 
826—Swanston v. Swanston Equip¬ 
ment Co.. 74 N.W.2d 462—Coppin 
V. Pankow, 64 N.W.2d 877, 79 N.D. 
157_Belakjon v. Hilstad, 48 N.W. 
2d 747, 78 N.D. 194. 
aumltsd review 

In the absence of a demand for a 
trial de novo and a demand for re¬ 
trial on any question of fact, the 
supreme court could determine only 
whether the pleadings and the find¬ 
ings of fact made by the trial court 
sustain the judgment. 

N.D.—Cornelius v. City of Fargo, 74 
N.W.2d 91. 


76.8 N.D.—Mevorah v. Goodman, 65 
N.W.2d 278—Abdellah v. Hodge, 
213 N.W. 495, 66 N.D. 392. 

76.10 N.D.—Swanston v. Swanston 
Equipment Co., 74 N.W.2d 462— 
Cornelius v. City of Fargo, 74 N. 
W.2d 91—Mevorah v. Goodman, 66 
N.W.2d 278—Coppin v. Pankow, 64 
NW.2d 877, 79 N.D. 157—Belak- 
Jon V. Hilstad, 48 N.W.2d 747, 78 
ND. 194—Coffland v. Naftalin, 226 
N.W. 627, 68 N.D. 386—Lunde v. 
Irish, 195 N.W. 825, 60 ND. 312. 
Purpose of statute is to limit ap¬ 
peals to questions which appear 
doubtful and to eliminate all mat¬ 
ters unessential to consideration of 
such doubtful question. R.C.1943, 
28-2732. 

N.D.—Retterath v. Retterath, 38 N. 
W.2d 409, 76 N.D. 683. 

76.13 Or.—Rea v. Rea, 245 P.2d 884, 
195 Or. 252. 

75.14 Issue of custody of child 

Or.—Rea v. Rea, supra. 

76.16 Or.—Rea v. Rea, supra. 

75.18 Or.—Rea v. Rea, supra. 

75.30 Ohio —Gultner v. McEowen, 
124 N.E 2d 744, 99 Ohio App. 32— 
Oil City Refiners v. Dluzynski, 
App., 113 N.E.2d 384—Robnolte v. 
Kohart, 76 N.E.2d 913, 81 Ohio App. 
1—Glass v. Barnett, App., 70 N.E. 
2d 106—Saum v. Orrill, App., 42 
N E 2d 926—Pyper v. Mutual Home 
& Savings Ass’n of Dayton, App., 
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36 N.E.2d 736, appeal dismissed 16 
N.E.2d 424, 134 Ohio St. 345. 

Agreement to submit questions of 
law only 

Where counsel for party appealing 
on questions of law and fact agrees 
to submit case as appeal on ques¬ 
tions of law only when appellee 
moves to dismiss appeal on questions 
of fact, appellate court cannot hear 
and determine case de novo and is 
limited to consideration of assign¬ 
ments of error that lower court’s 
finding and Judgment are contrary to 
manifest weight of evidence and to 
law. 

Ohio.—Steiner v. Fecyez, 60 N.E.2d 
617, 72 Ohio App. 18. 

75J22 Ohio.—Reck v. Reck, App., 46 
N.E.2d 429. 

75.24 Ohio.—Scott v. Fayette Coun¬ 
ty Agr. Soc., App., 136 N.E 2d 86. 
75.26 Bstirsment of trial Justice 
Where trial court did not make 
findings of fact on pertinent Issues 
under controlling law, and trial jus¬ 
tice who had rendered decision had 
retired, so that the cause could not 
be remanded for further hearing by 
the same Justice, cause would be 
tried de novo. 

R.I —Beretta v. Durastone Co., 90 A. 
2d 421, 80 R.Z. 12. 

76.28 Ohio.—Parker v. Ingle, 10 N. 
E.2d 166, 66 Ohio App. 62—Gra¬ 
ham v. Green, 9 N.E.2d 164, 65 Ohio 
App. 16if. 
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While some jurisdictions do not provide for a trial the appellate court itself will sift the whole evi- 
de novo on an appeal in equitable proceedings,^^*^^ dence and determine what the finding of the trial 
at least where the testimony is conflicting,it is court should have been upon such evidence as was 
the general rule that suits in equity, or in the nature competent and proper, and that the court below 
thereof or sounding in equity, are tried de novo and the appellate court are judges of both law and 


on appeal on the entire record ai 

76.50 Xa. WMUaatoa 

(1) Since the adoption of a rule on 
appeal ettective In 1961, providing 
that no alleged error of the superior 
court will be considered by the su¬ 
preme court unless it is definitely 
pointed out in the assignments of 
error, and that ‘*ln appeals from all 
actions at law or in equity tried to 
the court without a Jury appellant 
must point out by number and de¬ 
scription the finding of fact upon 
which he predicates error, otherwise 
the findings will be accepted as the 
established facts in the case," there 
is no longer any distinction between 
the method of reviewing the record 
in equity cases and in law cases, and 
cases of equitable cognizance are no 
longer tried de novo on appeal. 
Wash.—Johnson v. Harvey, 268 P.2d 

6G2, 44 Wash.2d 455—In re Mayer’s 
Estate, 260 P 2d 888, 43 Wash.2d 
258—Wygal v. Kilweln, 248 P.2d 
893, 41 Wash.2d 281—Simpson v. 
Hutchings, 248 P.2d 572, 41 Wash 
2d 287—Ilubbell v. Ward, 246 P.2d 
468, 40 Wash 2d 779—In re Boun- 
dy's Estate, 242 P.2d 165, 40 Wash. 
2d 203. 

(2) Prior thereto equitable pro¬ 
ceedings were generally subject to 
review by trial de novo. 

Wash.—Poole v Schrichte, 236 P.2d 
1044, 39 Wash 2d 558—Paddock v. 
Todd, 225 P 2d 876, 37 Wash.2d 
711—Waagen v. Gerde, 219 P.2d 
595, 36 Wash.2d 563—Jones v 

Standard Sales, 209 P.2d 446, 34 
Wash.2d 546—Osawa v. Onishi, 206 
P2d 498, 33 Wash.2d 546—Lyle v. 
Haskins, 168 P.2d 797, 24 Wash.2d 
883—Madsen v. Wlnthrop Hotel, 
163 P.2d 131, 24 Wash.2d 58-Wln- 
gard v. Pierce County, 160 P.2d 
1009, 23 Wash.2d 296—Vance v. In¬ 
gram, 133 P 2d 938, 16 Waeh.2d 399 
—Merager v. Turnbull, 99 P.2d 434, 
2 Wash 2d 711, 127 A.L.R. 1142— 
Clifford V. Callarman, 289 P. 1013, 
157 Wash. 646—Darrell v. Salwt, 
244 P. 663, 138 Wash. 363—Chehal- 
is Coal Co. v. Laisure, 166 P. 1158, 
97 Wash. 422—Chaffee v. Hawkins. 
167 P. 35, 89 Wash. 130—Evans v. 
Goist, 166 P. 780, 90 Wash. 100. 

75.55 Wyo.—Trusler v. Grigsby, 286 
P.2d 603, 74 Wyo. 204. 

76. U.S.—Oorpns Juris Beonndum 
oitsd ia Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 

144 F.2d 231, 240, rehearing denied 

145 F.2d 191, certiorari denied 65 
S.Ct. 440, 323 U.S. 796, 89 L.Ed. 635 
—Hopkins V. Texas Co., C.C.A.Okl., 

6 C.J.S.—63 


evidence, that | fact.^® 


62 F.2d 691, certiorari denied 64 S. 
Ct. 48. 290 U.S. 629, 78 L.Ed. 547. 

Ala.—Clark v. Wood, 88 So.2d 568, 
264 Ala. 416—Federal Land Bank 
of New Orleans v. Henderson. 
Black & Merrill Co., 42 So.2d 829, 
253 Ala. 64—Cavin v. Cavin, 186 So. 
741, 237 Ala. 186. 

Ark.—Thiel v. Cernin, 276 S.W.2d 
677, 224 Ark. 864—Little v. Farm 
Bureau Co-op. Mill & Supply, 272 
S.W.2d 818. 224 Ark. 289—Magno¬ 
lia Pipe Line Co. v. Arkansas State 
Game & Fish Commis^on. 240 S. 
W.2d 867, 218 Ark. 932—Mlllman 
Lumber Co. v. Bryant, 209 S.W.2d 
878, 213 Ark. 277—Langley v. Rea- 
mes, 197 S.W.2d 291, 210 Ark. 624— 
Sears v. Scott, 197 S.W.2d 33, 210 
Ark. 392—Wilborn v. Elston, 191 
S.W.2d 961, 209 Ark. 670—Le Croy 
V. Sigman, 191 S.W.2d 461, 209 Ark. 
469—Haralson v. Edlen, 184 SW2d 
909, 208 Ark. 61—Norden v. De 
Vore, 184 S.W.2d 686, 207 Ark. 1105 
—Excelsior Min. Co. v. Willson, 
178 S.W,2d 252, 206 Ark. 1029—Ark- 
La Electric Co-op. v. Randall, 109 
S.W.2d 874, 205 Ark. 646—Bank of 
Atkins V. Griffin, 168 S.W.2d 382, 
205 Ark. 203—Southeast Arkansas 
Freight Lines v. Arkansas Corp. 
Commission, 166 S.W.2d 262, 204 
Ark, 1023—Brittian v. McKim, 164 
S,W.2d 436, 204 Ark. 647—Potash- 
nick Truck Service v. Missouri & 
Arkansas Transp. Co., 167 S.W.2d 
612, 203 Ark. 606—Barannan v. 

Paul Sanders & Son, 144 S.W.2d 
474, 201 Ark, 306—Smith v. Davis, 
140 S.W.2d 126, 200 Ark. 647—Pitt¬ 
man V. Longino, 139 S.W.2d 6, 200 
Ark. 1190—McCrite v. Hendrix Col¬ 
lege, 133 S.W.2d 31, 198 Ark. 1149— 
Foster-Grayson Lumber Co. v. 
Bond, 126 S.W.2d 106, 197 Ark. 
1003—Grayson v. Bowie, 122 S.W. 
2d 536, 197 Ark. 128—Edmonson 
V. Hammerschmidt Lumber Co., 
108 S.W.2d 1076, 194 Ark. 612— 
Central States Life Ins. Co. v. Rob¬ 
bins. 98 S.W.2d 870, 193 Ark. 166— 
Baum V. Fox, 91 S.W.2d 601, 192 
Ark. 406—^Bryant v. Edgmon, 90 
S.W.2d 994, 192 Ark. 20—White v. 
Williams, 89 S.W.2d 927, 192 Ark. 
41—^Welch V. Farber, 67 S.W.2d 
688, 188 Ark. 693—Martin v. Tay¬ 
lor, 66 S.W.2d 4, 188 Ark. 114— 
Greer v. Stllwell, 44 S.W.2d 1082, 
184 Ark. 1102—Gravelle Const. Co. 
V. Gregory, 42 S,W.2d 987, 184 Ark. 
1193—Krumpen v. Taylor, 40 S.W. 
2d 776, 183 Ark. 1046—Hoyer v. 
Edwards, 32 S.W.2d 812, 182 Ark. 
624—Campbell v. Hargraves, 26 S. 
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W.2d 876, 181 Ark. 492—Sternberg 
V. Blaine, 17 S.W.2d 286, 179 Ark. 
448—Lynn v. Quillen, 13 SW.2d 
624, 178 Ark. 1150—Field v. 

Koonce. 12 S.W.2d 772. 178 Ark. 
862, 68 A.L.R. 1303—Newsom v. 
Reed, 6 S.W.2d 10, 177 Ark. 177— 
Bassett v. Bourland, 299 S.W. IS. 
175 Ark. 271—^Arkansas Bankers* 
Ass'n V. Ligon, 296 S.W. 4, 174 Ark. 
234, 63 A.L.R. 534—^Adams v. Har¬ 
rell, 292 S.W. 409, 173 Ark. 123— 
Sullivan v. Wilson Mercantile Co., 
290 S.W. 938, 172 Ark. 914—Ward 
V. Mcllroy, 290 S.W. 46, 172 Ark. 
704—Eversmeyer v. McCollum. 283 
S.W. 379, 171 Ark. 117—Moore v. 
Moore, 281 S.W. 667, 170 Ark. 1194 
—Fidelity & Deposit Co. v. Fair- 
Held, 278 S.W. 668, 169 Ark. 997— 
Bilyeu V. Wood, 278 S.W. 48, 169 
Ark. 1181—Davis v. Cook, 245 S.W. 
11, 165 Ark. 613—^Harmon v. Har¬ 
mon, 237 SW. 1096, 162 Ark. 129— 
Fletcher v Simpson, 222 S.W. 710, 
144 Ark. 436—Bayou Meto Drain¬ 
age Dist. V. Chapllne, 220 S.W. 807, 
143 Ark. 446—McGuigan v. Rlx, 215 
S.W. 611, 140 Ark. 418—Sanders v. 
Berry. 214 S.W. 68, 139 Ark. 447— 
Bradley v. Holliman, 202 SW. 469, 
134 Ark. 588—Ferguson v. Rogers, 
196 S.W. 22, 129 Ark. 197—Hyner 
V. Bordeaux, 196 S.W. 3, 129 Ark. 
120—Boone v. Wilson, 188 S.W. 
1160, 125 Ark. 364. 

Fla.—Okeechobee County v. Florida 
Nat. Bank of Jacksonville, 1 So.2d 
263, 146 Fla. 496—Hollingsworth 
V. Arcadia Citrus Growers Ass’n, 
165 So. 369, 122 Fla. 90—Jackson 

V. Jackson, 86 So. 610, 80 Fla. 667. 
Iowa.—Storck v. Pascoe, 72 NW2d 

467—Hadsall v. West, 67 N.W.2d 
616, 246 Iowa 606—Record v. Rec¬ 
ord, 67 N.W.2d 911, 244 Iowa 743— 
Quinn V. Mutual Ben. Health & Acc. 
Ass’n of Omaha, 65 N.W.2d 646, 
244 Iowa 6—Wagner v. Wagner, 46 
N.W.2d 608, 242 Iowa 480—Fergu¬ 
son V. Bovee, 32 N.W.2d 924, 239 
Iowa 776—Egbert v. Duck, 32 N. 

W. 2d 404, 239 Iowa 646—Stolar v. 
Turner, 21 N.W.2d 644, 237 Iowa 
693—Keplinger v. Barer, 16 N.W.2d 
284, 234 Iowa 1136—Thomsen v. 
Thomsen. 7 N.W.2d 815, 232 Iowa 
1161—Smith V. Coutant, 6 N.W.2d 
421, 232 Iowa 887—Bosserman v. 
Watson, 298 N.W. 804, 230 Iowa 
627—Butler v. Lloyd, 297 N.W. 
871, 230 Iowa 422—In re Custer’s 
Estate. 295 N.W. 848, 229 Iowa 1061 
—In re Brooks* Estate, 294 N.W. 
735, 229 Iowa 486—^Kurth v. Kan¬ 
sas City Life Ins. Co., 288 N.W. 
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90, 227 Iowa 242—^Federal Iiand 
Bcmk of Omaha, Neb., v. Bonnett, 
284 N.W. 97, 226 Iowa 112—Dono¬ 
van V. White, 275 N.W. 889, 224 
Iowa 188—Ontjes v. McNlder, 276 
N.W. 828. 224 Iowa 116—Bates v. 
Seeds. 272 N.W. 616, 228 Iowa 70— 
Zimmerman v. Homer, 272 N.W. 
148, 223 Iowa 149—^Economy Hog 
& Cattle Powder Co. v. Honett, 270 
N.W. 842, 222 Iowa 894—Conlee v. 
Conlee, 269 N.W. 259, 222 Iowa 561 
—Brutsche v. Incorporated Town 
of Coon Rapids, 264 N.W. 696, 220 
Iowa 1296—^Piuser v. Sioux City, 
262 N.W. 661, 220 Iowa 308, 100 A. 
L.R. 1298—Garretson v. Harlan, 
266 N.W. 749, 218 Iowa 1049—Ben¬ 
son V, Sawyer, 249 N.W. 424, 216 
Iowa 841—Stillman v. Slifer Sav. 
Bank, 249 N.W. 230, 216 Iowa 967— 
Glade v. General Mut. Ins. Ass’n 
of Des Moines, 246 N.W. 794, 216 
Iowa 622 —Oorpna Juris olted in 
Geil V. Babb, 242 N.W. 84, 36, 214 
Iowa 263—Petersen v. Heywood. 
236 N.W. 63, 212 Iowa 1174—Hlrtz 
V. Koppes, 234 N.W. 864, 212 Iowa 
636—Northwestern Mut. Life Ins. 
Co. V. Blohm, 234 N.W. 268, 212 
Iowa 89—Kurth v. Continental Life 
Ins. Co., 234 N.W. 201, 211 Iowa 
786—Hospers v. Watts, 229 N.W. 
844, 209 Iowa 1193—^Murphy v. 

Hahn, 223 N.W. 766, 208 Iowa 698— 
Coen & Conway v. Scott County 
Sav. Bank, 218 N.W. 326, 205 Iowa 
483—Brown v. Conway, 206 N.W. 
665, 201 Iowa 117—Bridges v. 

Sams, 202 N.W. 658, 202 Iowa 310— 
Dolan V. Newberry, 202 N.W. 646, 
200 Iowa 611, petition overruled 
205 N.W. 206, 200 Iowa 611—Nel-! 
son V. Smith, 176 N.W. 256—Noble | 
V. City of Des Moines, 174 N.W. 44, 
191 Iowa 12—Noble v. Trump, 166 
N.W. 376, 174 Iowa 320—McNiel v. 
District Court of Muscatine Coun¬ 
ty, 156 N.W. 368, 174 Iowa 417— 
Stead v. Sampson, 165 N.W. 978— 
Bertschy Motor Co. v. Brady, 149 
N.W. 42, 168 Iowa 609. 

Ky.—United Carbon Co. v. Maynard, 
146 S.W.2d 45, 284 Ky. 823. 

Me.—Katz v. New England Fuel Oil 
Co., 199 A. 274, 135 Me. 462—Max¬ 
im V. Maxim, 152 A. 268, 129 Me. 
349, 73 A.L.R. 1244. 

Md.—^Kruse v. Kruse, 87 A.2d 898, 183 
Md. 369. 

Mich.—Ollig V. Eagles, 78 N.W.2d 
663, 347 Mich. 49—Dillon v. Yan¬ 
kee, 78 N.W.2d 131, 346 Mich. 491— 
Farmer v. Fruehauf Trailer Co., 76 
N.W.2d 859, 346 Mich. 692—Vines 
V. Vines, 73 N.W.2d 913, 344 Mich. 
222—Ooley v. Collins, 73 N.W.2d 
464, 344 Mich. 148—^Vander Honing 
v. Taylor, 73 N.W.2d 468, 344 Mich. 
24—Houghton v. Collins, 73 N.W.2d 
208, 844 Mich. 176—Whittaker v. 
Whittaker, 72 N.W.2d 207, 348 

Mich. 267—Kolasinski v. Huston, 
72 N.W.2d 143, 348 Mich. 262— 
Macklem v. Warren Const. Co., 72 
N.W.2d 60, 343 Mich. 834—Foren v. 


City of Royal Oak, 70 N.W.2d 692, 
842 Mich. 461—First Baptist 
Church of Dearborn v. Solner, 67 
N.W.2d 262, 841 Mich. 209—Cart¬ 
wright v. Cartwright, 67 N.W.2d 
183, 341 Mich. 68—Cantieny v. 

Frlebe, 67 N.W.2d 102, 341 Mich. 
143—Porrltt v. Stone. 66 N.W.2d 
244, 340 Mich. 645—Kopprasch v. 
Stone, 66 N.W.2d 852, 840 Mich. 384 
—Bennett v. Eaton County, 66 N. 
W.2d 794, 840 Mich. 330—Crooker 
v. Crooker, 65 N.W.2d 767, 340 

Mich. 260—MacDonald v. MacDon¬ 
ald, 64 N.W.2d 700, 339 Mich. 600 
—Kirby Terminal Co. v. City of 
Detroit, 63 N.W.2d 601, 339 Mich. 
166—Wilson v. Potter, 63 N.W.2d 
413, 839 Mich. 247—Prudential Ins. 
Co. of America v. Irvine, 61 N.W.2d 
14. 338 Mich. 18—Kren v. Rubin, 
61 N.W.2d 9, 388 Mich. 288—Floyd 

V. Roberts, 67 N.W.2d 301, 336 

Mich. 696^AIbert v. Gamble-Skog- 
mo, Inc., 66 N.W.2d 263, 335 Mich. 
639—Vanden Bogert v. May, 66 N. 

W. 2d 116, 334 Mich. 606—Kelley v. 
Dodge. 64 NW.2d 730, 834 Mich. 
499—Stevenson v. Aalto. 53 N.W. 
2d 382, 333 Mich. 682—Robinson v. 
Belangor, 62 N.W.2d 638, 332 Mich. 
667—Howe v. Webert, 60 N.W.2d 
726, 332 Mich. 84—Stone v. Earp. 
60 N.W.2d 172, 331 Mich. 606—City 
of Garden City v. Holland, 60 N.W. 
2d 168, 331 Mich. 666—Maynard v. 
Hawley. 49 N.W.2d 92, 331 Mich 
123—Hitchman v. Oakland Tp., 45 
N.W.2d 306, 329 Mich. 331—Kahn 
v. Friedman, 45 N.W.2d 18, 329 
Mich 164—Cooley v. Cooley, 44 N. 
W.2d 884, 329 Mich. 91—Kwlatkow- 
ski V. Antonecki, 44 N.W.2d 856, 
329 Mich. 32—Flak v. Fisk. 44 N. 
W.2d 184, 328 Mich. 570—Barar v. 
Phillips, 43 N.W 2d 846, 328 Mich. 
267—Seremetis v. Cook, 42 N.W.2d 
136, 327 Mich. 450—Monger v. Mon¬ 
ger, 42 N.W,2d 106, 327 Mich. 306 
—Domby v. Heath, 41 N.W.2d 326, 
327 Mich. 29—Simon v. New York 
Life Ins. Co., 40 N.W.2d 767, 326 
Mich. 666—Ruch v. First Nat 
Bank of Three Rivers, 39 N.W. 2d 
240, 326 Mich. 62—Atzlnger v. At- 
zinger, 37 N.W.2d 764, 325 Mich. 
78—Barrett v. Swisher, 37 N.W.2d 
655, 324 Mich. 638—Zak v. Gray, 37 
N.W.2d 660, 324 Mich. 622—Bank¬ 
ers Trust Co. V. Bradfleld, 36 N.W. 
2d 870, 324 Mich. 116—Chmielewskl 

V. Nau, 36 N.W.2d 727, 324 Mich. 
375—Schultz V. Silver. 36 N.W.2d 
383, 323 Mich. 464—Edgar v. Ed¬ 
gar, 36 N.W.2d 181, 323 Mich. 361— 
Hack V. City of Detroit, 34 N.W.2d 
66, 322 Mich. 658—Kruger v. Ag- 
nor, 32 N.W.2d 366, 321 Mich. 321— 
United Armenian Brethren Evan¬ 
gelical Church V. KazanJian, 30 N. 

W. 2d 842, 820 Mich. 214—Pence v. 
Wessels, 30 N.W.2d 834, 320 Mich. 
196—Chrysler Corp. v. Nohmer, 29 
N.W.2d 149, 819 Mich. 163—Nation¬ 
al Bank of Detroit v. Wing, 28 N. 
W.2d 236, 318 Mich. 436—Johnson 
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T. Johnson, 27 N.W.2d 828, 818 
Mioh. 21—Schwafert v. Doeraer, 
27 N.W.2d 816, 317 Mich. 716— 
Steketee v. Steketee, 26 N.W.2d 724, 
817 Mich. 100—Schaupeter v. 
Schaupeter, 26 N.W.2d 718, 817 

Mich. 84—Winchell v. Mixter, 26 
N.W.2d 147, 816 Mich. 161—Aninos 

V. Petrouleas. 22 N.W.2d 879, 314 
Mich. 636—Rohan v. Detroit Rac¬ 
ing Ass'n, 22 N.W.2d 433, 314 Mich. 
326, 166 A.L.R. 1246—General Am. 
Life Ins. Co. v. Wojciechowski, 22 
N.W.2d 871, 314 Mich. 276—Cap- 
lan V. Jerome, 22 N.W.2d 270, 814 
Mich. 198—Collins v. Norris. 22 N. 

W. 2d 249, 314 Mich. 145—Bernstein 
V. Wilkinson, 21 N.W 2d 834, 313 
Mich. 610—Ludwig v. Nordman, 20 
N.W.2d 799, 313 Mich. 31—Lirones 
V. Andrews, 20 N.W.2d 259, 312 
Mich. 423—Herman v. Dereszewski, 
20 N.W.2d 176, 312 Mich. 244— 
Gardner v. Gardner, 19 N.W.2d 118, 
311 Mich. 616—Mertz v. Mertz, 18 
N.W.2d 271, 311 Mich. 46—Palman 
V. Reynolds, 16 N.W.2d 657, 310 
Mich. 36—Silkworth v. Local No. 
676 of American Federation of La¬ 
bor, 16 N.W.2d 145, 309 Mich. 746 
—Himelson v. Galusz, 15 N.W.2d 
727, 309 Mich 612—Bice v Holmes, 
14 N.W.2d 800, 309 Mich. 110— 
Curran v. Maple Island Resort 
Ass’n, 14 N.W.2d 655. 308 Mich 672 
—L. A. Young Spring & Wire Corp. 
V. Falls, 11 N.W^2d 329, 307 Mich. 
69—Alampi v. Frye, 11 NW.2d 270, 
306 Mich. 633—Dogariu v. Dogariu, 
11 N.W.2d 1, 306 Mich. 392—Tep- 
sich V. Head, 10 NW.2d 917, 306 
Mich. 373—Oliver v. Oliver, 10 N. 
W2d 854, 306 Mich 273, modified 
on other grounds 12 N.W 2d 658, 
306 Mich. 273—Quackenbush v. 
Quackenbush, 9 N.W.2d 900, 305 
Mich. 704—Bonninghausen v. Han¬ 
sen, 9 N.W 2d 856, 305 Mich 596— 
Rytkonen v. Butler, 9 NW2d 849, 

305 Mich. 680—Langkawel v State 
Land Office Board, 9 N.W.2d 834, 

306 Mich. 541—Racho v. Woeste, 9 

N.W.2d 827, 305 Mich. 622—West- 
gate V. Westgate, 9 N.W.2d 661, 305 
Mich. 423, certiorari denied West- 
gate V. Timmer, 64 S.Ct. 61, 320 U. 
S. 766, 88 L.Ed 449—Carr v. Bar- 
tell, 9 N.W.2d 656, 305 Mich. 817 
—Lafayette Dramatic Productions 
V. Ferentz, 9 N.W 2d 67, 306 Mich. 
193, 146 A.L.R. 1168—Morten v. 
Zevalkink, 8 N.W.2d 642, 304 Mich. 
672, rehearing denied 9 N.W.2d 913, 
304 Mich. 672—Darby v. Freeman, 
8 N.W.2d 137, 304 Mich 469—Jenks 
V. Daniel. 7 N.W.2d 286, 304 Mich. 
239—Peterson v. Jacobs, 6 N.W.2d 
633, 303 Mich. 329—Duro Steel 

Products V. Neubrecht, 6 N.W. 2d 
474, 303 Mich. 176—Von Kozlow v. 
Charles Noble & Co., 6 N.W.2d 610. 
802 Mich. 629—Nebus v. Wein, 3 
N.W.2d 280, 301 Mich. 298—Nelson 
V. Big Rapids Gas Co., 300 N.W. 
89, 299 Mich. 284—Northwest 

Home Owners Ass’n v. City of De- 
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troit, 299 N.W. 740. 298 Mich. 622— 
Sprenger v. Sprenger, 299 N.W. 
711, 298 Mich. 661—Battle Creek 
Food Co. V. Kirkland, 299 N.W. 167, 
298 Mich. 615—Cook v. Fraser, 299 
N.W. 113, 298 Mich. 374—Goldberg 
V. Goldberg, 296 N.W. 194, 296 
Mich. 380—Robinson v. Great 
Lakes College, 292 N.W. 701, 294 
Mich. 192—In re George L. Nadell 
& Co., 292 N.W. 684, 294 Mich. 160 
—In re George L. Nadell & Co., 
292 N.W. 481, 293 Mich. 636—Cen¬ 
tral Rent-A-Car & Garages v. 
Franklin Mut. Ins. Co. of Illinois, 
289 N.W. 261, 291 Mich. 678—Glass 
V. MacNaughton, 289 N.W. 177, 291 
Mich. 363—Comforto v. Sklrke, 287 
N.W.2d 353, 289 Mich. 707—Petz 

V. Gaines, 282 N.W. 212, 286 Mich. 
450—Langdell v Langdell, 280 N. 

W. 768, 285 Mich. 268—Hillock v. 
Kimball. 276 N.W. 809, 282 Mich. 
174—Gibson v. Dymon, 274 N.W. 
739, 281 Mich. 137—Michigan Gas 
& Electric Co v. City of Dowag- 
iac, 270 N.W. 772. 278 Mich. 622— 
Detroit Trust Co. v. Hartwick, 270 
N.W. 249, 278 Mich. 139—People v. 
Israelite Hou.se of David. 225 N.W. 
638, 246 Mich 606—People v. 
Schoonniaker. 216 N.W. 466, 241 
Mich 177—Wernik v. Collins. 207 
N.W. 842. 231 Mich. 224—Bojarskl 
V. Milus. 198 NW. 182, 226 Mich 
475—Lockwood v. Lockwood, 189 
N.W. 871, 220 Mich. 124—Gasta v. 
Farmers’ State Sav. Dank, 187 N. 
W 311, 218 Mich. 106, modified on 
other grounds 189 N.W. 987, 219 
Mich. 663—Village of Shelby v. 
Stearns Lighting & Power Co., 176 
NW 672. 209 Mich 364 

Mo—Pizzo V. Pizzo, 296 S W 2d 377— 
Frisch v. Schergens, 295 S.W 2d 
84—Carr v Lincoln, 293 S W 2d 396 
—Rosen field v. Click Real Estate 
Co., 291 S.W.2d 803—Fisher v. Mi- 
ceh, 291 SW2d 845—Nixon v. 
Franklin, 289 S.W.2d 82—Hussey v. 
Robison, 285 S.W.2d 603—Early v. 
Koelbel, 273 S W 2d 312—Nichols v. 
Wirts, 270 S W 2d 801—Ferguson 
V. Stokes, 269 S W.2d 656—Feste 
V. Bartlett, 269 S W.2d 609— 
Creek v. Union Nat Bank in Kan¬ 
sas City, 266 S.W.2d 737—Larner- 
Diener Realty Co. v. Fredman, 266 
SW2d 689—Miller v. Mlnster- 
mann, 266 S.W 2d 672—Meyer v. 
Schaub, 266 S.W.2d 620, 364 Mo. 
711—Rigg V Hart, 255 S.W.2d 778 
—Tweed v Timmons, 263 S W 2d 
176—Been v. Jolly, 247 S.W.2d 840 
—State ex rel. Taylor v. Anderson, 
242 S.W.2d 66, 362 Mo. 613—Milan- 
ko V. Austin, 241 S.W.2d 881, 362 
Mo. 357, certiorari denied 72 S.Ct. 
298, 342 U.S. 906, 96 L.Ed. 678— 
Bohnsack v. Hanebrink, 240 S.W.2d 
903—^Ash Grove Lime & Portland 
Cement Co. v. White, 238 S.W.2d 
368, 361 Mo. 1111—Bowman v. 

Kansas City, 233 S.W.2d 26, 861 
Mo. 14—Handlan v. Handlan, 232 
S.W.2d 944. 360 Mo. 1150—Key v. 


Kilburn, 228 S.W.2d 731—Bitzen- 
burg V. Bitzenburg, 226 S.W.2d 
1017, 360 Mo. 70—Strohm v. Boden, 
222 S.W.2d 772, 369 Mo. 673—Cob¬ 
ble V. Garrison, 219 S.W.2d 393— 
Dolan V. Truck Equipment Co., 212 
S.W.2d 488. 367 Mo. 1034—Anast 
V. Czerwenka, 203 S.W.2d 463, 356 
Mo. 741—McGuire v. Hutchison, 
201 S.W.2d 322, 356 Mo. 203, appeal 
transferred, see 201 S.W.2d 521, 240 
Mo App. 604—Belleville Casket Co. 

V. Brueggeman, 182 S.W.2d 656, 363 
Mo. 367—Bovard v. Bovard, 180 S. 

W. 2d 692, 352 Mo. 953—Connell v. 

Jersey Realty & Investment Co., 
180 S.W.2d 49. 362 Mo. 1122— 

Wright v. Brown. 177 S.W.2d 606— 
Panchon & Marco v. Leahy, 173 S. 
W.2d 417, 351 Mo. 428—Lewis v. 
Home Land & Loan Co., 173 S W.2d 
63—Deltz V. Dcltz, 172 S.W.2d 866, 
351 Mo. 306—^Ewlng v. Kansas 
City. 169 SW.2d 897. 360 Mo. 1071, 
transferred, see 180 S.W.2d 234, 238 
Mo.App. 266—Hedrick v. Hedrick, 
168 S.W.2d 69. 350 Mo. 716—Hamil¬ 
ton v. Steininger, 168 SW.2d 69, 
360 Mo. 698—Mercantile-Commerce 
Rank & Trust Co. v. Kieselhorst 
Co. 164 S.W.2d 342, 360 Mo. 30— 
Ulrich V Zimmerman, 163 S W 2d 
667, 349 Mo. 772—Jucngel v City 
of Glendale, 161 S W.2d 408, trans¬ 
ferred, see, App, 164 S W 2d 610— 
Tobin V. Wood, 159 S W 2d 287— 
Nlehaus v. Madden, 166 S.W 2d 141, 
348 Mo. 770—Young v llilmer, 164 
S W 2d 87—Rhodus v. Geatley, 147 
SW2d 631, 347 Mo 397—Stone v. 
Hohmann, 146 S W 2d 651, 347 Mo 
184—St Louis Union Trust Co. v. 
Busch. 145 S.W 2d 426, 346 Mo. 1237 
—Tower Grove Bank & Trust Co 
V. Dulng, 144 SW2d 69, 346 Mo 
896, 162 ALR. 1326—Findley v 
Johnson, 142 S W 2d 61—Robinson 
V. Burton, 139 S.W 2d 942—Hoffman 
V. Hogan, 137 S W 2d 441, 346 Mo. 
903—Naslund v. Moon Motor Car 
Co., 134 SW2d 102, 345 Mo 466— 
Taylor v. Hamrick, 134 S.W.2d 62 
—Citizens Bank of Pleasant Hill v. 
Robinson, 117 S W.2d 2C3, 342 Mo. 
697—Kingston v. Mitchell, 117 
S W 2d 226—Pelkert v Repple, 114 
SW2d 999, 342 Mo. 274—Liflander 
v. Bobbitt, 111 S.W.2d 72—Long v. 
Von Erdmannsdorff, 111 SW.2d 37 
—Green v. Wilks, 109 SW2d 869 
—Aden v. Dalton, 107 SW.2d 1070, 
341 Mo. 454—Punch v. Hipolite Co., 
100 S.W.2d 878, 340 Mo. 63—Lastof- 
ka V. Lastofka, 99 SW2d 46, 339 
Mo. 770—Farmers & Merchants 
Bank of Festus v. Funk, 92 S.W. 2d 
687, 338 Mo. 608—Batson v. Peters, 
89 S.W. 2d 46—Barlow v. Scott, 86 
S.W. 2d 504—Shaw v. Butler, 78 
S.W.2d 420—^Voelpel v. Wuensche, 
74 S.W.2d 14—Carter v. Burns, 61 
S.W.2d 944—Fessler v. Fcssler, 60 
S.W.2d 17, 332 Mo. 656—Manahan 
V. Manahan, 62 S.W 2d 826—Snow 
v. Funck, 41 S.W. 2d 2—Neville 
V. D'Oench, 34 aW.2d 491. 827 
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Mo. 34—Holtgreve v. SobolewskI, 
31 S.W.2d 993, 826 Mo. 412— 

Noell V. Rommert, 30 S.W.2d 1009, 
326 Mo. 148—Schwartzman v. Lon¬ 
don & Lancashire Fire Ins. Co., 
Limited, of Liverpool, England, 2 
S.W.2d 693, 318 Mo. 1089—Krug v. 
Bremer, 292 S.W. 702, 316 Mo. 891 
—State ex rel. Raleigh Inv. Co. v. 
Allen, 242 S.W. 77, 294 Mo. 214— 
Barron v. Wright-Dalton-Bell-An- 
chor Store Co., 237 S.W. 786, 292 
Mo. 196—Ford v. Laughlin, 226 S. 
W. 911, 286 Mo. 633—Schulz v. 
Bowers, 223 S.W. 725. 

Deacon v. City of Ladue, App, 
294 S.W.2d 616—Sidney Smith, Inc 

V. Steinberg. App., 280 S W.2d 696 

—Coleman v. Coleman, App., 277 
S.W. 2d 866—Robbins v. Anderson, 
App., 274 S.W.2d 809—Ensign v. 
Home for Jewish Aged, App., 274 
S.W 2d 602—Housden v. Berns, 273 
S.W.2d 794, 241 Mo.App 1163— 

Junkins v. Local Union No. 6313. 
Communication Workers of Amer¬ 
ica. 271 S.W.2d 71, 241 Mo.App 
1029—Leader v. Pennell, App., 271 
S.W.2d 57—Dredge v. Busby, App , 
269 S.W.2d 122—Reece v. Van 
Gilder, App., 264 S.W.2d 893, ap¬ 
peal transferred, see, Sup., 272 S. 

W. 2d 177, and, App, 281 S.W.2d 27 

—Likens v. Sourk, App., 263 S.W. 
2d 462—Clay County State Bank v. 
Simrall, App., 259 S.W.2d 422— 
Dressel v. City of Crestwood, App . 
257 SW2d 236—Burnett v. Sladek, 
App., 261 S.W.2d 397—Arbyrd Com¬ 
press Co. v. City of Arbyrd, App, 
246 S.W.2d 104—Maas v Drock- 
shago, App., 244 S.W.2d 397—Mc- 
Bee V. Twin City Fire Ins. Co . 238 
SW.2d 685, 241 Mo.App. 404— 

Smith V. City of Hollister, 238 S.W. 
2d 467, 241 Mo.App. 379—Rapp v 
Rapp, App., 238 S.W 2d 80—Pack 
V. Pemberton, App., 237 S.W 2d 491 
—Young V. Moore. 236 S W.2d 740. 
241 Mo.App. 436—Rucker v. Fowl¬ 
er. App , 233 S W 2d 809—Marsh¬ 
all v. Callahan, App, 229 S.W. 

2d 730—Beery v. Linstrom, App., 
228 S.W.2d 814—Pursley v. Pursley, 
App., 216 S.W.2d 302—Bussinger v. 
Glnnever, App., 213 S.W.2d 230— 
National Cylinder Gas Co. v. G. H. 
Packwood Mfg. Co., App., 208 S.W. 
2d 826—First Nat. Bank of Kansas 
City V. Schaake, 203 S.W.2d 611, 240 
Mo App. 217—Duffy v. Barnhart 
Store Co., App., 202 S.W.2d 620— 
Bussen v. Del Commune, 199 S.W 
2d 13, 239 Mo.App. 869—Byers v 
Buettner, App., 191 S.W.2d 839— 
Smith V. Smith, App., 181 S.W.2d 
793, followed in 181 S.W.2d 798, 
record quashed on other grounds 
State ex rel. Smith v. Bland, 186 
S.W.2d 443, 353 Mo. 1073, conform¬ 
ed to, App., 192 S.W.2d 691—Pried 
V. Schiflf, App., 181 S.W.2d 770— 
Jones V. City of Ferguson, App., 
164 S.W.2d 112—Hente v. Mlchle, 
151 S.W.2d 107, 236 Mo.App. 322— 
Holland Banking Co. v. Robertson. 
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149 8.W.2d 909, 997 ICo-App. 099— 
Drainage Diet. No. 28 of New 
Madrid County v. Drainage Diet 
No. 23 of Stoddard County, App., 
146 S.W.2d 868—Toebe v. Wulflngr, 
App., 140 S.W.2d 1116—Balding v. 
Farm & Home Savings & Loan 
Aee'n of Miseourl, App., 181 S.W. 
2d 67—Central Missouri Oil Co. v. 
City of St James. App., ill S.W. 
2d 216—Friday v. Scherer, App., 110 
S.W.2d 819—^Burroughs v. Lasswell, 
App., 108 S.W.2d 706—Maryland 
Cas. Co. V. Dobbin, 108 S.W.2d 166. 
282 Mo.App. 667—^Bowers v. Boyd, 
App., 105 S.W. 2d 69—^Breit v. Bow- 
land. 100 S.W.2d 699, 231 Mo.App. 
433, record quashed on other 
grounds State ex rel. and to Use of 
Breit V. Shain, 110 S.W.2d 768. 342 
Mo. 1148—In re Wild's Estate. 
App., 90 S.W.2d 804—Craft v. Mil¬ 
ler. App., 72 S.W.2d 806—Wuelker 
V. Maxwell, App., 70 S.W.2d 1100— 
Heynolds v. South Side Nat. Co., 
App., 64 S.W.2d 297—^Waytie Tank 
& Pump Co. V. Quick Service Laun¬ 
dry Co., App., 29 S.W.2d 161—^King 
V. King, 24 S.W.2d 704, 223 Mo.App. 
1082—Mayers v. Groves Bros. & 
Co., App., 22 SW.2d 174—Painter 
V. Oldham, 19 S.W.2d 772, 225 Mo. 
App., 174—^Allen v. Allen, App., 14 
S.W.2d 686—Bentrup v. Johnson. 14 
S.W.2d 537, 223 Mo App 299—Baker 
V. Koontz, App., 13 S W.2d 1086— 
Thompson v. Schultz. 296 S.W. 205, 
222 Mo.App. 268—Smith v. Myers, 
290 S.W. 469, 220 Mo.App. 1238— 
City of Rock Port ex rel. Lynch- 
McDonald Const. Co. v. McMichael, 
288 S.W. 786, 221 Mo.App. 917, 222 
Mo.App. 640—Fernandes Grain Co. 
V. Hunter, 274 S.W. 901, 217 Mo. 
App. 187—Jacobsmcyer v. Frank J. 
Falzone & Co., App., 260 S.W. 764— 
Hudson V. French, 241 S.W. 443, 
211 Mo.App. 176. 

Neb.—Town of Everett, Burt County 
V. Teigeler, 77 N.W.2d 467, 162 
Neb. 769—^Hlpsley v. Hipsley, 76 
N.W.2d 462, 162 Neb. 618—Sechser 
V. Sechser, 76 N.W.2d 412, 162 Neb. 
486—Heppe v. State, 76 N.W.2d 266, 
162 Neb. 403—Scully v. Scully, 76 
N.W.2d 239. 162 Neb. 368—Upte- 
grove V. Elsasser, 74 N.W.2d 61, 
161 Neb. 627—Schroeder v. Ely, 73 
N.W.2d 166, 161 Neb. 262—Scotts 
Bluff County v. Hartwig, 71 N.W. 
2d 607, 160 Neb. 823—^Mullikin v. 
Pedersen, 71 N.W.2d 486, 161 Neb. 
22—Shepardson v. Chicago, B. & Q. 
R. Co., 69 N.W.2d 376; 160 Neb. 
127—Powell v. Van Donselaar, 68 
N.W.2d 894, 160 Neb. 21—McGraw 
Elec. Co. V. Lewis & Smith Drug 
Co., 68 N.W.2d 608, 169 Neb. 708— 
Rodgers v. Jorgensen, 67 N.W.2d 
770, 169 Neb. 486—Mader v. Met- 
tenbrink, 65 N.W.2d 334, 169 Neb. 
118—^Attebery v. Prentice, 65 N.W. 
2d 138, 168 Neb. 796—Hehnke v. 
Starr, 64 N.W.2d 68, 158 Neb. 676— 
Barrett v. Hand, 63 N.W.2d 185. 
168 Neb. 278—LackafC y. Bogue, 62 


N.W.2d 889, 168 Neb. 174—Eggert 
T. Schroeder. 62 N.W.2d 266, 168 
Neb. 66—^Kems v. Kerns, 61 N.W. 
2d 406, 167 Neb. 786—Ricenbaw v. 
Kraus. 61 N.W.2d 860, 167 Neb. 723 
—Gallagher v. Vogel, 61 N.W.2d 
246. 167 Neb. 670—Keim v. Down¬ 
ing, 69 N.W.2d 602, 167 Neb. 481— 
Paul V. McGahan, 67 N.W.2d 283, 
166 Neb. 656—Soflo v. Glissmann. 
67 N.W.2d 176, 166 Neb. 610—Cain 

V. Killian. 54 N.W.2d 368, 166 Neb. 
132—Gatchell v. Henderson, 54 N. 

W. 2d 227, 166 Neb. 1—Bussell v. 
McClellan, 64 N.W.2d 81, 156 Neb. 
876. amended on other grounds 56 
N.W.2d 606, 166 Neb. 189—Ross- 
bach V. Bilby, 62 N.W.2d 747, 166 
Neb. 676—Wiskocil v. Kliment, 50 
N.W.2d 786, 166 Neb. 103—Malczyk 
V. Malczyk. 47 N.W.2d 405. 154 
Neb. 163—Frankenberger v. Holm. 
46 N.W.2d 901, 164 Neb. 80—Elrich 
V. Ostwald. 46 N.W.2d 686, 164 
Neb. 8, rehearing denied 47 N.W.2d 
674, 154 Neb. 277—Hall v. Modern 
Woodmen of America, 46 N.W.2d 
680, 163 Neb. 600—^Sopcich v. Tange- 
man, 46 N.W.2d 478, 163 Neb. 606— 
Schomberg v. Kuther, 46 N.W. 2d 
129, 163 Neb. 413—Mutual Bon. 
Health & Acc. Ass'n v. Milder, 41 
N.W.2d 780, 162 Neb. 619—Maddox 
V. Maddox, 38 N.W.2d 647, 151 Neb. 
626—Jack v. Teegarden, 37 N.W.2d 
387, 161 Neb. 309—Parrott v. Hof¬ 
mann. 37 N.W.2d 199, 161 Neb. 249 ; 
—Security Inv. Co. v. Golz, 361 
N.W.2d 862, 161 Neb. 172—Western | 
Land Roller Co. v. Schumacher, 36 
N.W.2d 777, 161 Neb. 166—In re 
Wiley’s Estate, 36 N.W.2d 483, 160 
Neb. 898, opinion supplemented 38 
NW.2d 434. 161 Neb. 633—Kuenzli 
v. Kuenzli. 36 N.W.2d 247. 160 Neb. 
856—Herlan v. Bleck, 29 N.W.2d 
636, 148 Neb. 816—Schmidt v. Hen¬ 
derson, 27 N.W.2d 396, 148 Neb. 
343—Faught v. Platte Val. Public 
Power & Irr. Dist., 26 N.W.2d 889, 
147 Neb. 1032—Miller v. Knight, 
19 N.W.2d 163. 146 Neb. 207—Rob¬ 
inson V. Dawson County Irr. Co., 
16 NW.2d 231, 145 Neb. 32—Dun¬ 
dee Realty Co. v. City of Omaha, 
13 N.W.2d 634, 144 Neb. 448—Cun¬ 
ningham v. Brewer, 13 N.W 2d 113, 
144 Neb. 211, adhered to 16 N.W.2d 
633, 144 Neb. 211—Cahill v. Moc- 
kett, 10 N.W.2d 679, 143 Neb. 730— 
Otto v. L. L. Coryell & Son, 3 N.W. 
2d 915, 141 Neb. 498—Lucas v. 
Lucas, 292 N.W. 729, 138 Neb. 262 
—Gable v. Carpenter, 287 N.W. 70, 
186 Neb. 669—^First Trust Co. of 
Lincoln v. Airedale Ranch & Cattle 
Co., 286 N.W. 766, 136 Neb. 621— 
Fremont Joint Stock Land Bank v. 
Harding, 266 N.W. 714, 130 Neb. 
842—Graham Ice Cream Co. v. 
Petros, 264 N.W. 869, 127 Neb. 207 
—Burrows v. Keebaugh, 231 N.W. 
761, 120 Neb. 136—Prudential Ins. 
Co. of America v. Qualset, 218 N.W. 
734, 116 Neb. 706—In re Waller's 
Estate, 217 N.W. 588, 116 Neb. 362 
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—In rs O'Connor's Estate, 207 N. 
W. 31, 114 Neb. 266—Dappen v. 
Weber, 184 N.W. 952, 106 Neb. 812, 
reheard 187 N.W. 230, 106 Neb. 812 
—Gaunt V. Smith, 172 N.W. 866, 
103 Neb. 606—^Logan Valley Bank 
V. Christensen, 161 N.W. 939, 98 
Neb. 49. 

N.D.—Kolb V. Kolb, 26 N.W.2d 484, 
75 N.D. 181. 

Ohio.—McCormick v. McCormick, 179 
N.E. 286. 124 Ohio St. 440—Union 
Trust Co. V. Lessovitz, 171 N.E 
849, 122 Ohio St. 406—Barnes v. 
Christy, 131 N.E. 362, 102 Ohio St. 
160. 

Simmons v. Kleffer, 104 N.E.2d 
48, 90 Ohio App. 117. 

Okl.—First Nat. Bank v. Orme, 266 
P. 748, 126 Okl. 114. 

Or.—Malick v. Malick, 298 P.2d 841 
—^Nelson v. Hampton, 294 P.2d 329, 
206 Or. 673—Gardner v. Dollina. 
288 P.2d 796, 206 Or. 1—Hughes v. 
Heppnor Lumber Co., 286 P.2d 126, 
206 Or. 11—American Sur. Co. of 
N. Y. V. C. & S. Homes, Inc, 282 
P.2d 671, 204 Or. 307—In re Krach- 
ler’s Estate, 263 P.2d 769, 199 Or 
448—Kingsley v. Jacobs, 241 P 2(1 
115, 194 Or. 394—Meads v. Stott. 
239 P.2d 694, 103 Or. 609—Levenc* 
V. City of Salem, 229 P 2d 256. 191 
Or. 182—Blackburn v. Maloney, 218 
P.2d 469, 189 Or. 70—In re New¬ 
man’s Will, 213 P2d 137, 187 Or 
641—Mogul Tran.sp Co. v. Lanson. 
181 P.2d 139, 181 Or. 252—Ruddy v 
Oregon Auto. Credit Corp , 174 P 2tl 
603, 179 Or. 688—In re Braun’.s 

Estate, 90 P.2d 484, 161 Or 503— 
Easley v Bottemiller, 90 P 2d 481. 
162 Or. 90—Marshall v Frazier, 80 
P.2d 42, 159 Or. 491, rehearing de¬ 
nied 81 P.2d 132, 159 Or. 491— 
Portland Mortg. Co. v. Elder, 63 
P.2d 1046, 162 Or. 4 06—State ex 
rel. Blumauer v. Lawrence, 36 P 2(1 
784, 148 Or. 383—Little Applegate 
Improvement Dist Co v Munsell. 
291 P. 369, 134 Or. 132—Lowell v 
Pendleton Auto Co, 261 P. 415, 123 
Or. 383—Wood v. School Dist. No 
13, 214 P. 689, 107 Or. 280—Robin¬ 
son v Phegley, 182 P. 373, 93 Or. 
299—Stevens v. Myers, 177 P. 37. 
91 Or. 114, 2 AL.R. 1166—Martin 
v. Thomas, 144 P. 684, 74 Or. 206. 

Tenn—Nicholson v. Cummings, 217 
S.W.2d 942, 188 Tenn. 201—Carpen¬ 
ter v. Wright, 13 SW2d 61, 158 
Tenn. 289. 

Allen V. Elliott Reynolds Motor 
Co., 230 S.W.2d 418, 33 Tenn.App. 
179—Barner v. Bogglano, 222 S.W 
2d 672, 32 Tenn.App. 351—Fletcher 
V. Russell, 177 S.W.2d 854, 27 

Tenn.App. 44—Mitchell v. Porter, 
173 S.W.2d 443. 26 Tenn.App. 498— 
Cole V. Walker, 168 S.W.2d 67. 25 
Tenn,App. 892—Jamison v. Metro¬ 
politan Life Ins. Co., 146 S.W.2d 
568, 24 Tenn.App. 398—^Webster v. 
Trice. 188 S.W.2d 621, 23 Tenn.App. 
865—Cuff man v. Blunkall, 124 S.W. 
2d 289, 22 Tenn.App. 618—Smith v. 
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It has been held that while, strictly speaking, it is 
only in equity cases that a right to a trial de novo 
on appeal exists,a reviewing court may hear 
an appeal de novo on questions of law and fact re¬ 
gardless of whether it is or is not one in chancery, 
as discussed supra § 1525. It has also been held 
that it is only when the appeal in an equity proceed¬ 
ing is on questions of fact, or questions of law and 
fact, that a trial de novo will be allowed and 

review de novo can only be had where the trial in 
the court of first instance was on issues of fact or 
law and fact,"^®*^® or where the litigants agree to a 
trial de novo in the appellate court or by their con- 
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duct waive such preliminary step.*^® *® 

The right to trial de novo in equity cases was 
recognized not only under the old chancery prac¬ 
tice, but also under the codes, and *'the adoption of 
the codes scarcely made an impression upon equity 
causes, so far as their trial in the lower or appellate 
courts was concerned.”'^'^ A distinction is sometimes 
made, however, to the effect that the hearing on ap¬ 
peal comprises not a trial de novo but rather a re¬ 
view of the record and evidence,'^® or the errors 
stated in appellant’s reasons of appeal.*^® Where the 
case is not tried according to the forms of chancery, 
under some statutes the case is not open to a broad 


Prichard, 122 S.W.2d 829, 22 Tenn. 
App. 321—Fox V. River Heights. 
118 S.W.2d 1104, 22 Tenn App. 166 
—^Patey v. Metropolitan Life Ins. 
Co., 93 S.W.2d 1271, 19 Tenn.App. 
634—State, for Use of Laklns v. 
Mallicoat, 76 SW2d 1031, 18 Tenn. 
App. 285—Jackson v. Hutton, 15 
Tenn.App. 281—PJgg v. Houston & 
Liggett, 8 Tenn App. 613—Barks¬ 
dale V. Marcum, 7 Tenn.App. 697— 
Rucker v. Mayor & Aldermen of 
Dyersburg, 5 Tenn App 657. 

Utah—Gray v. Gray. 160 P 2d 432, 
108 Utah 388—Federal Land Bank 
of Berkeley v. Salt Lake Valley 
Sand & Gravel ("o , 85 P 2d 791, 96 
Utah 359—Chamberlain v. Larsen, 
29 P.2d 355, 83 Utah 420—Mayer 
V. Flynn, 160 P. 962, 40 Utah 598. 

Vt —Clifford V. West Hartford 

Creamery Co., 163 A. 205, 103 Vt. 
229. 

Va.—Craddock’s Adm’r v. Craddock's 
Adm’r, 163 S K. 387, 168 Va. 68. 

4 C.J. p 726 note 17. 

Bole not changed hy constitutional 
amendment 

(1) A constitutional amendment 
authorizing the general assembly to 
change appellate Jurisdiction did not 
affect the rule requiring a review de 
novo of appeals in equity cases un¬ 
less and until the general assembly 
makes such change. 

Ohio.—Schottensteln v. Newburger, 
72 N.E.2d 903, 148 Ohio St. 71— 
Toungstown Municipal Ry. Co. v. 
City of Youngstown, 70 N.E.2d 649, 
147 Ohio St. 221. 

Farrand v. State, App., 80 N.E 
2d 508. 

(2) However, there is also some 
authority to the contrary. 

Ohio.—Sicker v. Powers, App, 74 N. 
E.2d 638—Zaremba v. City of 
Cleveland, App., 71 N.E.2d 614. 

Choice of remedies 

Under the constitution, a party ag¬ 
grieved by Judgment of common 
pleas court in a case of chancery 
has two remedies, and he may seek 
a trial de novo or a review of the 
Judgment, in which latter event the 


court of appeals may affirm, modify, i 
or reverse the Judgment for alleged 
errors of the court below. 

Ohio.—Damar Realty Co. v. City of 
Cleveland. 45 N.E.2d 209, 140 Ohio 
St. 432. 

Appeal from taxation of costs 

Where defendant appealed from a 
favorable decree, the court, on plain¬ 
tiff’s appeal from taxation of costs, 
must consider the controversy re¬ 
garding costs de novo. 

Iowa.—Elliott V. Horton, 217 N.W. 

829, 206 Iowa 166. 

Appellate court sits in error 
It is the well settled rule that in 
chancery appeals the supreme court 
sits in error only. 

Vt—Westinghouse Electric Mfg. Co 
V. Barre & Montpelier Traction & 
Power Co, 123 A. 201, 97 Vt. 306. 
Oeoision based on record 

The appellate court must deter¬ 
mine the parties’ rights and liabili¬ 
ties from the record in an equity 
case, where the entire record is be¬ 
fore it and the facts are undisputed. 
Mo,—Bentrup v. Johnson, 14 S.W.2d 
637, 223 Mo.App. 299. 

Separate issues considered together 
On an application to vacate a Judg¬ 
ment and for a new trial where there 
were Issues triable separately, on 
appeal the issues may be considered 
together, the cause having been tried 
on the equity side and the parties 
having acquiesced to a trial of the 
Issues together in the court below. 
Iowa.—^Dolph V. Wortman, 183 N.W. 
814, 191 Iowa 1364. 

76.B Ohio.—Toulmin v. Becker, 116 
N.E 2d 706, 94 Ohio App. 624—In 
re Thoroman’s Estate, App., 101 N. 
E 2d 161—Reck v. Reck, App., 46 
N.E,2d 429—Sommers v. De Ran, 4 
N.E.2d 267, 63 Ohio App. 87. 

76.10 Ohio—Toulmin v. Becker, 116 
N.B.2d 706, 94 Ohio App. 624— 
Kirkbride v. Hickok, 88 N.E. 2d 430, 
85 Ohio App. 330—O’Neill v. Freez- 
man, App., 80 N.E.2d 710—Sedg¬ 
wick V. Sedgwick, 59 N.E.2d 611, 
74 Ohio App. 436—Smith v. Rym- 
kus, 66 N.E.2d 676, 73 Ohio App. 
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225—Watsek v. Whetstone, App., 
37 N.E.2d 666. 

76.16 Ohio.—Le Maistre v. Clark, 60 
N.B.2d 331, 142 Ohio St. 1. 

Simmons v. Kieffer, 104 N.E 2d 
48, 90 Ohio App. 117—Hotel Bur¬ 
net Co. V. Union Central Life Ins. 
Co.. 62 N.E.2d 764, 72 Ohio App. 
463. 

76.20 Ohio—Simmons v. Kieffer, 
104 N.E.2d 48, 90 Ohio App. 117. 

77. Okl —Schock v. Fish, 144 P. 584, 
46 Okl. 12. 

Wash—Stenger v. Roeder, 28 P. 74 8, 
29 P 211, 3 Wash. 412. 

4 C.J. p 726 note 18. 

78. Mo.—George v. Waller, 19 S.W. 
2d 284. 

Mont.—Roman v. Albert, 264 P. 116, 
81 Mont. 393. 

Equity appeals heard anew on record 

Equity appeal is heard anew on 
record, and findings of fact by sit¬ 
ting Justice will be conclusive unless 
clearly wrong, and burden is on ap¬ 
pellant to prove it. 

Me—Flagg v Davis, 83 A.2d 319, 147 
Me. 71—Cadorette v. Cadorette, 83 
A.2d 316, 147 Mo. 79—Strater v. 
Strater, 83 A.2d 130, 147 Me. 33— 
Wolf V. W. S. Jordan Co , 82 A.2d 
93, 146 Me. 374—Tarbell v Cook, 
76 A.2d 800, 145 Me 339—Tuttle v. 
Howland, 76 A.2d 374, 145 Me. 246 
—Berman v. Griggs, 76 A.2d 866, 
146 Me. 268—Cassidy v. Murray, 74 
A.2d 230, 145 Me. 207—Sears, Roe¬ 
buck & Co. V. City of Portland, 68 
A.2d 12, 144 Me. 250. 

79. RI —Rhode Island Hospital 

Trust Co V. Gilleney, 199 A. 691, 61 
R I. 23—Hirsch v. Home Ins. Co., 
94 A. 722, 38 R.I. 189 

“Our statutes relating to procedure 
on appeal in equity plainly imply 
that, in the usual case, an appeal in 
equity is to be treated in this court, 
not as a proceeding de novo, for a 
retrial of the cause, but as a proceed¬ 
ing for the purpose of reviewing the 
errors stalled in the appellant’s rea¬ 
sons of appeal.’’ 

R.I.—Shepard v. Springfield Fire & 
Marine Ins. Co., 105 A. 576, 5S0, 42 
R.I. 174. 
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appeal so as to transfer the case to the appellate 
court for a trial de novo.®® 

In some cases, as where there is some confusion as 
to whether the case is in equity or law, and the ap¬ 
peal, while stated to be in equity and de novo, also 
assigns errors as in an appeal at law, it is immaterial, 
for the purpose of the appeal, whether it is treated 
as de novo or otherwise.®®-® 

b. Determination of Nature of Action 

In determining whether a proceeding is one in equity 
and entitled to a trial de novo the appellate court ordi¬ 
narily will not be concluded by whether it wae or was not 
tried according to the forma of law, as by a Jury; and 
as a general rule a review de novo is accorded to actions 
which sound in equity, or where the paramount relief 
sought is in equity, or where the cause was in fact ac¬ 
tually tried in equity. 

The fact that an action was or was not tried 
according to the forms of law, as that it was tried 


by a jury, or by the court without a jury, is not 
conclusive on appellate courts in determining wheth¬ 
er an action is one in equity or at law for the pur¬ 
pose of a trial de novo, as the courts are frequently 
called on to do,®i except in so far as the rule be 
affected by statute.®® Thus an action at law triable 
by jury does not, by reason of the fact that it was 
tried without a jury, become an equitable action 
triable de novo on appeal.®® Similarly, an equitable 
cause is not thereby rendered legal for purposes of 
appeal because an advisory jury has been called,®^ 
or because it was tried according to the forms of 
law,®^-® although it has been held that where an ac¬ 
tion in equity is, by stipulation of the parties, tried 
according to the forms of law, as by a jury, review 
will not be by hearing de novo.®^-^® 

On the other hand, an appeal will be de novo 
where a legal cause is converted into an equitable 
cause by the answer,®® or by an equitable issue 


80. Tenn.—Collier v City of Mem¬ 
phis, 26 S.W.2d 162, 160 Tenn. 600. 

To prevent a hearing de novo, 

where a jury is not demanded and 
then waived, there must be not only 
an agreement to try on oral proof, 
but the case may be heard by the 
chancellor sittings as a jury. 

Tenn.—Trice v. McGill, 8 Tenn.App. 
624. 

Where a jnry has been called for 

and waived, and the issues of fact 
were tried by the chancellor on dep¬ 
ositions and oral testimony, the case 
is not tried de novo in the appellate 
court and if there is any material 
evidence to support the flndingr of 
facts by the chancellor it cannot be 
disturbed on appeal. 

Tenn.—Kelley-Sprlngfleld Tire Co. v. 
Hockwood Motor Inn, 7 Tenn.App. 
246. 

Written consent to hearing on oral 
evidence 

(1) The statute providing for 
hearing on oral evidence by written 
consent must be complied with if 
there is to be a hearing de novo on 
appeal in equity case, and it is not 
necessary that there be a motion for 
a new trial in order to have such a 
hearing. 

Tenn.—Todd v. Baugh, 273 S.W.2d 2, 
197 Tenn. 306. 

(2) Evidence presented before a 
chancellor orally by consent, without 
written agreement, is not reviewable 
de novo on appeal. 

Tenn.—Fonville v. Gregory, 36 S.W. 
2d 900, 162 Tenn. 294—Trice v. Mc¬ 
Gill, 18 S.W.2d 49, 158 Tenn. 394. 

Cole V. Walker, 168* S.W.2d 67, 
26 Tenn.App. 392. 

(3) Where case was tried on oral 
testimony pursuant to written stip¬ 
ulation, according to forms of chan¬ 


cery court, complainant's appeal 
from decree dismissing the bill was 
a broad appeal having effect of abro¬ 
gating chancellor's decree, transfer¬ 
ring jurisdiction of entire cause of 
reviewing court, and requiring trial 
de novo subject to presumption of 
correctness attending the decree. 
Tenn.—Barner v. Boggiano, 222 S.W. 
2d 672, 32 Tenn.App. 361—Cole v. 
Walker, supra. 

80.5 Iowa—^Union Properties v 
Grant, 294 N.W. 312, 229 Iowa 303. 

81. U.S.— Corpus Juris Bsouadum 
oltsd In Commercial Nat. Bank in 
Shreveport v. Parsons, C.C A La , 

144 F 2d 231, 241, rehearing denied 

145 F.2d 191, certiorari denied 66 
S.Ct. 440, 323 U.S. 796, 89 L.Ed 635. 

Iowa.—Gibson v. Fischer, 25 N.W. 
914, 68 Iowa 29—McFarland v. Fol¬ 
som, 16 N.W. 863, 61 Iowa 117. 

88. trader particular statutes 

(1) Under a statute so providing, 
where a case is tried by a judge 
without a jury, findings of fact or 
conclusions of law may be taken to 
the supreme court in the same man¬ 
ner as other appeals, and may be 
heard and determined as an appeal in 
equity proceedings. 

Pa.—Lytle, Campbell & Co. v. Som¬ 
ers. Fitler & Todd Co., 120 A. 409, 
276 Pa. 409, 27 A.L R. 41. 

(2) In view of a long-established 
custom of having trial de novo on 
appeals from all decrees in chancery 
courts, as provided by statute, and 
the confusion that would result if 
this rule were adopted, it has been 
held that the supreme court will con¬ 
strue such statute, so as to require a 
trial de novo on appeals from a chan¬ 
cery court, in cases involving legal 
questions, of which chancery courts 
have concurrent jurisdiction with 
circuit courts, where suit is brought 
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in equity and tried according to 
forms of chancery practice. 

Tenn.—Willis & Turner v. Moore & 
Davis, 271 S.W. 736, 161 Tenn. 662 

83. Cal.—Cummings v. Kendall, 107 
P.2d 282, 41 C.A.2d 649. 

Iowa.—Haack v Rodonbour, 12 N.W 
2d 801, 234 Iowa 368 
N.D—Henry v. Henry, 46 N.W.2d 
701, 77 ND. 845-—St. Anthony & 
Dakota Elevator Co v. Martineau. 
153 N.W. 416, 30 ND 426. 

4 C.J. p 727 notes 23, 24. 

84. Mich—White v. Burkhardt, 60 
N.W.2d 925, 338 Mich. 235. 

Mo.—Huegel v Kimber, 224 S.W.2d 
959, 359 Mo. 938 

N.D.—Merritt v. Adams County Land 
& Investment Co., 151 N.W. 11, 29 
N.D. 496. 

84.6 Tenn.—Jackson v. Jackson, 164 
S.W.2d 797, 26 Tenn.App. 198. 
84.10 Tenn.—Cole v. Walker, 168 S. 
W2d 67, 25 TennApp 392. 

Stlpnlatioa for trial by ohaaoellor 
Bitting am jury 

Stipulation, entered into by coun¬ 
sel after jury was demanded, which 
provided that it was agreed that the 
case should be tried by chancellor 
sitting as a jury on oral testimony, 
under Acts of 1917, the presence of 
an actual jury being waived, was 
construable as stipulation to substi¬ 
tute chancellor's finding for the ver¬ 
dict of the jury, and, on appeal from 
the chancellor’s decree, his finding 
had the effect of a jury verdict and 
the case was not required to be tried 
de novo by the court of appeals. 
Tenn.—Cole v. Walker, supra.. 

85. Mo.—Bullock v. E. B. Gee Land 
Co., 148 S.W.2d 666, 347 Mo. 721— 
Hoffman v. Hogan, 187 S.W.2d 441, 
345 Mo. 903—State ex rel. Saline 
County v. Wilson, 232 S.W. 140, 
288 Mo. 315, 16 A.L..R. 1086. 
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raised therein,although an alleged equitable de¬ 
fense will not warrant a trial de novo on appeal 
where such defense is not properly in the case.®®-® 
However, an appeal relating solely to an independent 
equitable cause of action set out in a petition®*^ or 
in an answer®® will not open for retrial an inde¬ 
pendent legal cause of action disclosed therein. 

Where an action involving both legal and equita¬ 
ble issues which ought to be separately tried was 
tried to the court, and all the issues were tried 
together and a single judgment disposing of all the 
issues was rendered, the case is not triable de novo 
on appeal.®® However, where the cause of action 
was at law and the counterclaim was in equity, but 
the issues on the equity side of the case involved 
all disputed questions on the law side and the ac¬ 
tion was tried as though both the cause of action 
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and the counterclaim were in equity, the case would 
be triable de novo on appeal and it has been held 
that, where a legal case fairly incidental to an equi¬ 
table case is joined therewith by stipulation of the 
parties, a review of the consolidated cases may be 
had de novo in the supreme court.®^ Certainly, 
where two or more causes of action are joined to¬ 
gether, one being equitable, the reviewing court has 
jurisdiction to hear the case de novo.®i ® 

Where, notwithstanding the equitable issues were 
removed from an action brought in equity, there 
was no motion to transfer the cause to law, and the 
action was tried in equity, the action is triable de 
novo on appeal.®!-^® So, also, where a case has been 
treated by all the parties as being in equity, the ap¬ 
pellate court will consider the appeal as a trial de 
novo;®^*^® and the reviewing court will consider 


Action on note converted 

In an action on a note secured by 
a deed of trust, wherein defendants 
answered, settini? up the fraud of 
plaintiff and sought relief in equity, 
the court of appeals will treat the 
case as converted Into equity by the 
answer and try it anew. 

Mo.—Claybrook v. Saulsbcrry, App . 
204 S.W. 60. 

Answer held not to convert action 
to eqnltsr 

An action in ejectment, being an 
action at law, was not converted into 
an “action in equity,” triable de novo 
on appeal by defendants’ answer 
which merely prayed that the peti¬ 
tion be dismissed and that defend¬ 
ants recover costs, and prayer for 
equitable relief by way of injunction 
was sought alternatively only in 
event of a finding for plaintiffs on 
the main issue. 

Mo—Riley v. La Font, 174 S.W.2d 
867. 

88. Iowa—Ingle V. Culbertson, 43 
Iowa 265. 

Xn ejectment action 

An action in ejectment wherein the 
only issue is defendant’s equitable 
title and possession thereunder will 
be reviewed de novo in the supreme 
court. 

Neb—Tillson v. Holloway, 143 N.W. 

939, 94 Neb. 635. 

In land title action 

Where an equitable issue was 
raised in an action at law to deter¬ 
mine the title to real property, and 
the relief was of an equitable char¬ 
acter, the case was triable de novo. 
Iowa.—Ingle v. Culbertson, 43 Iowa 
265. 

Where Jury trial is waived 

Where an Intervener raised an 
equitable issue, but her motion to 
transfer to equity was denied by the 
trial court because the parties had 
waived a jury trial, and the court did 
in fact try the case as if it had been 


transferred to equity and admitted 
all evidence on the equitable issue, 
the supreme court on appeal will try 
the case de novo on the record as a 
suit in equity, instead of reversing 
on the ground that the transfer in 
equity was denied. 

low'a—Thomas v. Locomotive Engi¬ 
neers’ Mutual Life & Accident Ins. 
Ass’n, 183 NW. 628, 191 Iowa 1152, 
15 A LR 1240. 

Comiterclaim 

In action by a remainderman seek¬ 
ing to have realty sold and proceeds 
divided between himself and other 
remainderman who counterclaimed 
for specific performance of alleged 
oral agreement to convey realty, the 
counterclaim being in equity, review¬ 
ing court would review the facts as 
well as the law. 

Utah—In re Roth’s Estate, 269 P 2d 
278, 2 Utah 2d 40. 

86.6 Or—Morrell v. Perlman, 294 P 
2d 319, 206 Or 581. 

87. Ohio —Sallady v. Webb, 2 Ohio 
CIrCt 553. 1 Ohio Cir Dec. 638. 

88. Ohio—Buckner v. Mear, 26 Ohio 
St. 514. 

89. N.D.—Laffy v. Gordon, 107 N.W. 
969, 15 ND. 282. 

4 C.J. p 727 note 27. 

90. ND—Cotton v. Butterfield, 105 
NW. 236, 14 ND. 465. 

OotULterclaim prcsc&tlng issaes of 
law otUy 

In ejectment, defendant’s counter¬ 
claims, one for breach of contract to 
furnish an abstract showing a mer¬ 
chantable title to land and the other 
for damages for fraud in the sale of 
the land, presented issues of law, and 
hence were not equitable defenses re- 
viewable de novo on appeal. 

Mo—Peckstein v. Powers, App., 245 
SW. 207. 

Equitable cross action la suit on note 

In a suit on a note for purchase 
money, where defendant elected to 
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rely on fraud as ground for rescis¬ 
sion, a cross action was triable in 
equity and the case should be con¬ 
sidered de novo on appeal. 

Wash —Marion Steam Shovel Co. v. 
Aukamp, 20 P.2d 861, 172 Wash. 
455. 

91. N.D.—Baird v. City of Willlston, 
226 N.W. 608, 58 N.D. 478. 

91.5 Ohio —Laymen v. Bennett, 61 
NE.2d 624, 75 Ohio App. 233. 
Consolidation of suits 
Where replevin action at law and 
deed cancellation suit in equity were 
consolidated for trial and trial was 
had in equity, revie^^ing court would, 
on appeal, try replevin issues de no¬ 
vo as well as those involved in other 
suit. 

Iowa—Knlgge v. Dencker, 72 N.W.2d 
494, 246 Iowa 1387. 

91.10 Iowa.—McCulloch Tnv. Co. v. 
Spencer, 67 N.W.2d 924, 246 Iowa 
433. 

91.15 Iowa —In re Custer's Estate. 
295 NW. 848, 229 Iowa 1061—In re 
Brooks’ Estate, 294 N.W. 735, 229 
Iowa 481)—Union Properties v. 
Grant, 294 NW 312, 229 Iowa 303 
Mo—Dye v. School Dist. No. 32 of 
Pulaski County, 195 S.W.2d 874, 
366 Mo. 231. 

Tenn.—Federal Land Bank of Louis¬ 
ville V. Robertson, 95 SW.2d 317, 
20 Tenn.App. 68. 

Particular actions treated as in equi¬ 
ty by the parties 

(1) A forfeiture proceeding tried 
on the equity side of the lower court 
without objection is triable de novo 
on appeal. 

Iowa—State v. One Certain Auto¬ 
mobile, 243 N.W. 303, 214 Iowa 
1088. 

(2) The supreme court would de¬ 
termine Issues on trial de novo, 
where appellant’s contention that eq¬ 
uitable relief was sought was not 
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the case as a trial de novo where the case was tried 
as in equity by agreement of the parties.®i*20 Ac¬ 
cordingly, it may be stated as a general rule that 
the appellate court ordinarily will grant a review 
de novo to actions which sound in equity,^2 or 
where the paramount relief sought is in equity ;22*5 
and where a cause was in fact tried in equity, wheth¬ 
er or not it is really a cause cognizant in law, it may 
be tried de novo on appeal . 22.10 


Particular actions held equitable or subject to re¬ 
view de novo. Applying the rules for determining 
the nature of an action as being in equity or in 
law, discussed above, various actions have been held 
to be equitable, or to sound in equity, or to be equi¬ 
table in nature, at least so as to be entitled to a trial 
de novo on appeal,22.i6 including actions to set aside 
or cancel ,®2 proceedings brought to abrogate, avoid 


denied and the trial was apparently 
determined in equity. 

Iowa.—In re Moore's Estate. 232 N. 
W. 729, 211 Iowa 804. 

(3) A proceeding, in an assign¬ 
ment for the benefit of creditors, 
which was treated as in equity by 
the parties and by the lower court, 
would be tried de novo upon appeal 
as presenting equitable Issues. 

Iowa.—In re Stone's Assignment, 264 
N.W. 604, 220 Iowa 1341. 

91^ Mo.—Maryland Cas. Co. v. 
Dobbin. 108 S.W.2d 166, 232 Mo. 
App. 557. 

98. Mo—Boyle v. Crlmm, 253 S.W. 
2d 149, 363 Mo. 731. 

Mitchell V Newton County Bank. 
App., 282 S.W. 733—Mitchell v. 
Newton County Bank, 282 S.W. 729. 
220 Mo.App. 223. 

Ohio.—Pioneer Mut. Casualty Co. of 
Ohio V. Pennsylvania Greyhound 
Lines, 37 N.E.2d 412, 68 Ohio App 
139. 

Aotloa to have ownership of stook 
declared 

An action to have plaintiff adjudg¬ 
ed to be the owner of shares of stock 
in a bank with the defense of equita¬ 
ble estoppel sounded in equity, and 
was before the reviewing court on 
appeal on the whole evidence and 
law. 

Mo.—Mitchell v. Newton County 
Bank. App . 282 S.W. 733—Mitchell 
v. Newton County Bank, 282 S.W. 
729, 220 Mo.App. 223. 

Salt on unpaid stook 
A suit against a stockholder of a 
corporation for payment on his stock 
was held to be properly regarded as 
an equity case subject to review de 
novo on appeal. 

Mo.—State ex rel. Raleigh Inv. Co. v. 
Allen, 242 S.W. 77, 294 Mo. 214. 

98.5 Ohio.—Brownlee v. Pratt, 68 N. 
E.2d 798, 77 Ohio App. 533. 

92.10 Iowa.—Laughlin v. Franc, 73 
N.W. 2d 750. 

Mo.—Hartmaier v. Long, 238 S.W.2d 
332, 361 Mo. 1151, certiorari denied 
72 S.Ct. 48, 342 U.S. 833, 96 L.Ed. 
630. 

Skatoff V. Solomon, App., 244 S. 
W.2d 590. 

Xandamns proceeding to compel 
levy of assessments by drainage dis¬ 
tricts. 

Iowa.—^Board of Sup'rs of Harrison 


County V. Board of Sup’rs of Craw¬ 
ford County, 12 N.W.2d 259, 234 
Iowa 128. 

92.18 Ark.—^Hutchison v. Sheppard. 

279 S.W.2d 33. 225 Ark. 14. 

Iowa.—Board of Sup'rs of Harrison 
County V. Board of Trustees of 
Pigeon Creek Drainage Dist. No. 2, 
in Pottawattamie County, 264 N.W. 
702, 221 Iowa 337. 

Mich.—^Flrst Protestant Reformed 
Church of Grand Rapids v. De 
Wolf, 76 N.W.2d 19, 344 Mich. 624. 
Mo.—Lukas v. Hays, 283 S.W.2d 561 
—Zinser v. Lucks, 236 S.W.2d 844, 
361 Mo. 671—Gamache v. Doering, 
189 S.W.2d 999, 854 Mo. 544. 

N.D.—First State Bank of Hope v. 
Borglum, 27 N.W.2d 230, 75 N.D. 
247. 

Tenn.—^Hammond v. Herbert Hood 
Co., 221 S.W.2d 98, 31 Tenn App. 
683—Fite v Gassaway, 184 S.W 2d 
564, 27 Tenn.App. 692—^National 

Life & Accident Ins. Co. v. Griz- 
zard, 145 SW.2d 800, 24 Tenn.App. 
429. 

Wash.—Olson v. Chapman, 104 P 2d 
344, 4 Wash.2d 622—Hansen v. Ag- 
new, 80 P.2d 846, 195 Wash. 354. 

Fartioular actions held in equity 

(1) Action to establish claimed 
lost deed. 

Mich.—Higgins v. Higgins, 40 N.W. 
2d 782, 326 Mich. 730. 

(2) Bill invoking Jurisdiction of 
court to determine reasonableness of 
attorney’s charges. 

Mich—Crary v. Goldsmith, 34 N.W. 
2d 28, 322 Mich. 418. 

(3) Application for attorneys’ fees 
for services rendered stockholders in 
derivative action for cancellation of 
stock issue. 

Iowa—State ex rel. Weede v. Bech¬ 
tel, 66 N.W,2d 173, 244 Iowa 785. 

(4) Proceeding on creditor’s bill. 
Iowa.—Central Fibre Products Co. v. 

Lorenz, 66 N.W.2d 30, 246 Iowa 
384. 

(5) Trustee’s action for instruc¬ 
tions. 

Ohio.—Cleveland Trust Co. v. Man¬ 
chester, App., 128 N.E 2d 216, re¬ 
hearing denied and modifled on 
other grounds 139 N.E 2d 673. 

(6) Proceeding In assignment for 
benefit of creditors. 

Iowa—In re Stone's Assignment, 264 
N.W. 604, 220 Iowa 1341. 
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(7) Suit for removal of lands from 
within corporate limits of village. 
Neb.—^Runyan v. Village of Ong, 47 

N.W.2d 97, 154 Neb. 127. 

(8) Proceeding to escheat proper¬ 
ty of deceased person’s estate. 

Or.—In re Cruson’s Estate, 221 P.2d 
892, 189 Or. 637, 20 A L R.2d 219. 
93. Ark.—Smith v. Smith, 191 S.W. 
2d 956, 209 Ark. 646—Brooks v. 
Brooks, 75 S.W.2d 1015, 189 Ark. 
1171. 

Iowa.—Else v. Fremont Methodist 
Church. 73 N.W.2d 60—Leo v. Leo, 
82 N.W.2d 777, 239 Iowa 873— 
Foster v. Poster, 273 NW. 166, 
223 Iowa 465—O’Neil v. Morrison, 
283 NW. 708, 211 Iowa 416—Mc¬ 
Daniel V. Farmers’ State Bank of 
Yale, 232 N.W. 663, 210 Iowa 1287— 
Goodman v. Andrews, 213 NW 
605, 203 Iowa 979—Osborn v. Pry, 
209 N.W. 303, 202 Iowa 129—Al- 
baugh V. Shrope, 196 NW. 743, 197 
Iowa 844—Sutherland State Bank 

V. Furgason, 186 N.W. 200. 192 
Iowa 1295—Pels v. Stevens, 3 73 N 

W. 66, 187 Iowa 443—Wahl v 
Taylor, 167 N.W. 867, 176 Iowa 
363—Johnson v. Tyler, 167 N.W 
184, 175 Iowa 723. 

Mich.—Kolasinski v. Huston, 72 N 
W.2d 143, 343 Mich. 262—Teeter v 
Teeter, 60 N.W.2d 716, 332 Mich 
1—^Wright v. Brown, 27 N.W 2d 
97, 317 Mich. 661—Goodrich v. Wal¬ 
ler. 22 N.W.2d 862, 314 Mich 466— 
Kowal v. Sang, 20 N.W 2d 212, 312 
Mich. 339—Sachs v. Karos. 17 N 
W.2d 759, 310 Mich. 677, certiorari 
denied 66 S.Ct. 483, 326 US 794 
90 L.Ed. 482—Rose v. Colef, 11 N 
W.2d 266, 306 Mich. 622—Schmalz- 
riedt v. Titsworth, 9 NW2d 24, 
306 Mich. 109—Thelen v. Mutual 
Benefit Health & Accident As.s’n, 7 
NW.2d 128, 304 Mich 17—Angel v 
Waligora, 295 N.W. 692, 296 Mich 
142. 

Mo.—Hudspeth v. Zom, 292 S.W.2d 
271—Herrold v. Hart, 290 SW.2d 
49—Lape v. Oberman, 284 SW.2d 
638—Balch v. Whitney, 278 S.W. 
2d 497—Cleary v. Cleary, 273 S.W. 
2d 340—Meyer v. Schaub, 266 SW. 
2d 620, 364 Mo. 711—Dillard v. Dil¬ 
lard. 266 S.W.2d 661—Schellhardt 
V. Schellhardt, 263 S.W.2d 181— 
Howell V. Reynolds, 249 S.W.2d 
881—Rich V. Baer, 238 S.W.2d 408, 
861 Mo. 1048—Starr y. Mitchell. 
237 S.W.2d 128, 861 Mo. 908— 
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or rescind,®^ or reform®* instruments; actions to i actions for specific performance;®^ injunction pro- 
vacate or set aside a judgment,®* * as for fraud;®* | ceedings;®* actions or proceedings brought for the 


Mathis V. Crane, 280 S.W.2d 707, 
860 Mo. 631, 27 A L.R.2d 873— 
McCoy V. McCoy, 227 S.W.2d 698, 
860 Mo. 199—Thieman v. Thieman, 
218 S.W.2d 680—HauBchlld v. 
Davis, 183 S.W.2d 66—Gray v. 
Carder, 161 S.W.2d 1112, 347 Mo. 
1046—Blattel v. StalUngs, 142 S. 
W.2d 9, 846 Mo. 460—Hale v. Wein¬ 
stein, 102 S.W.2d 660—Franklin v. 
Moss, 101 S.W.2d 711—Medlch v. 
Stlppec, 73 S.W.2d 998, 336 Mo. 
796—Reaves v. Pierce, Mo., 26 S. 
W.2d 611—Kent v. Crockett, 274 
S.W. 460—Watt v. Loving, 240 S. 
W. 122. 

Sewell V. Ladd, App., 168 SW. 
2d 762. 

Neb.—Cerveny v. Cerveny, 46 N.W.2d 
632, 164 Neb. 1. 

Ohio.—Dependabllt Homes, Inc. v. 
White, App., 117 N.E.2d 706—Pio¬ 
neer Mut. Casualty Co. of Ohio v 
Pennsylvania Greyhound Lines, 37 
N.E.2d 412, 68 Ohio App. 139— 
Whitmore v. Meenach, App, 33 N. 
E.2d 408. 

Wash—McNall v. Smith. 66 P 2d 316, 
189 Wash 662 
4 C.J p 728 notes 34, 36. 

Znoidental to alimony action 

Where separation agreement was 
not void for fraud in the factum so 
that wife could not assert claim for 
alimony until wife should obtain 
equitable relief to set aside agree¬ 
ment. wife’s alimony action was 
chancery case so that husband’s ap¬ 
peal on questions of law and fact to 
court of appeals from Judgment of 
common pleas court granting alimo¬ 
ny would bo entitled to trial de novo 
in court of appeals. 

Ohio —Meyer v. Meyer. 91 N.E 2d 
892. 163 Ohio St. 408. 

94. Mich—Schuur v. Berry. 281 N. 

W. 393, 286 Mich 654. 

Mo—Blanke v Miller, 268 S W 2d 
809, 364 Mo. 797—Strafer v. Rod¬ 
ney, 247 S W.2d 630 

Eagleburger v. Shelton, App, 272 
SW. 698. 

Neb.—Russo V. Williams, 71 N.W.2d 
131, 160 Nob. 664. 

On cross hlU 

Defendant, filing a cross bill for 
the amount of a life Insurance pol¬ 
icy, which complainant sought to 
rescind for fraud, was entitled to a 
hearing de novo on the issues, found 
by the chancellor against her, on 
appeal from a decree for complain¬ 
ant. 

Tenn—Mutual Life Ins. Co. of New 
York V. Burton, 72 S.W.2d 778, 167 
Tenn. 606. 

Action sssentiaily for money judg¬ 
ment 

Where demand of plaintiff in ac¬ 
tion to annul contract for the pur¬ 
chase of an automobile from defend¬ 


ant and for a refund of money paid 
under contract was in essence for a 
money judgment only, but the case 
was in effect tried in equity, it was 
triable de novo in the supreme court 
on appeal. 

Iowa.—^Martin v. Stewart Motor 
Sales, 73 N.W.2d 1. 

95. Ark—Gastineau v. Crow, 262 S. 

W2d 664, 222 Ark. 749. 

Iowa.—Rate v. Ryan Bros., 203 NW. 
13, 199 Iowa 1060—Jessup v. Park- 
hill, 200 NW. 414—Bechly v. Cen¬ 
tral Nat. Fire Ins. Co, 191 N.W. 
980, 195 Iowa 177—Heard v. Nan- 
colas, 175 NW. 13, 187 Iowa 1046. 
Mo.—City of Warsaw v. Swearngln, 
296 S.W.2d 174. 

Dildine v. Rimpson, App, 240 S. 
W.2d 214—^Vaught v. Home Ins Co. 
of New York. App., 277 S.W. 939. 
Neb —^Kear v. Hausmann, 41 N.W 2d 
850. 152 Neb 612—McCoy v. Cun¬ 
ningham. 4 NW2d 836, 141 Neb 
708 

Ohio—Bingham v Nypano R. Co, 
147 NE 1, 112 Ohio St. 115 
Or—Hunter v Hunter, 295 P 2d 196, 
207 Or 219—Merit v. Losey, 240 P 
2d 933, 194 Or. 89. 

Tenn—Norris v. Monarch Fire Tna. 
Co, 177 S.W 2d 831, 180 Tenn 660. 

Action to recognise deed as mort¬ 
gage 

Neb —Pavel v Goehner, 31 N.W 2d 
219, 149 Neb 394. 

N.D—Burr v. Kelley, 74 N.W 2d 428 

Contract action converted into re¬ 
scission 

An answer and counterclaim, 
pleading waiver of conditions in a 
contract to purchase land, plaintiff's 
refusal to take the property, defend¬ 
ant’s tender of a deed and demand 
for the purchase price, etc., and 
praying for reformation and specific 
performance, converts an action for 
breach of the contract to convey in¬ 
to one in equity, and the appellate 
court will read the entire record. 

Mo—^Adams v. Luckaman, App., 266 
S.W. 103. 

Cause for damages and reformation 
stated 

Where the petition stated cause 
of action for reformation of a con¬ 
tract and one for damages for Its 
breach as reformed, judgment on 
reformation issue was appealable 
and the unsuccessful party entitled 
to a trial de novo in the court of ap¬ 
peals; nor is his right thereto de¬ 
feated by Immediate submission of 
the cause for damages 
Ohio —Bingham v. Nypano R. Co., 
147 N.E. 1, 112 Ohio St. 116. 

96^ Ark.—^Wright v. Burlison, 128 
S.W.2d 238, 198 Ark. 187. 

99. Mo.—Beil v. Gaertner, 197 S.W. 
2d 611, 366 Mo 617—Hockenberry 
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V. Cooper County State Bank of 
Bunceton, 88 S.W 2d 1031, 338 Mo. 
31. 

97. Ark—Killings worth v. Tatum, 

167 S.W.2d 30, 203 Ark. 364— 

Moody V. Kahn, 298 S.W. 363, 174 
Ark. 1072. 

Iowa.—Gillette v. Cable, 79 N.W.2d 
195—Peddicord v. Peddicord, 47 N. 
W2d 264, 242 Iowa 655—Orr v. 
Graybill, 23 NW.2d 414, 237 Iowa 
628—Kowalke v. Evernham, 232 
N.W 670, 210 Iowa 1270—Strom- 
berg V. Alexander, 164 N.W. 414, 
171 Iowa 707. 

Mich.—Zdero v. Briggs Mfg Co., 61 
N.W.2d 616, 338 Mich 649—Bor- 
kowski V. Kolodziejski, 62 N.W 2d 
348, 332 Mich 689—Bates v. Beck¬ 
man, 36 N.W.2d 900, 324 Mich. 223 
—Phelps V. Pipher, 31 N.W.2d 836, 
320 Mich. 663—Eicholtz v. Grune- 
wald, 21 N.W 2d 914, 313 Mich. 666 
—Todd V. Ratz, 20 N.W 2d 830, 313 
Mich. Ill—Snider v. Schafter, 207 
N.W. 791, 276 Mich. 92—Link v. 
Diamond Crystal Salt Co., 200 N. 
W 244, 228 Mich 498. 

Mo —Barr v Snyder, 294 S.W.2d 4— 
Bennington v McCllntick, 253 S.W. 
2d 132—Johnson v. Antry, 5 S.W 2d 
405. 

Boeving v. Vandover, 218 S.W.2d 
175, 240 Mo App 117—Hackbarth 

V Glbstin.‘, App., 182 S.W 2d 113 
—McFall V llampe, App, 267 S. 
W 54—Adams v. Luckaman, App, 
266 S W. 103 

Neb —Peterson v. Peterson, 63 N W. 
2d 868, 168 Neb 661—Mainelli v. 
Neuhaus, 69 N W.2d 607, 167 Neb. 
392—^Noetzelmann v Noetzelmann, 
43 NW2d 516, 163 Neb. 133—Cas¬ 
per V. Frey, 41 N W 2d 363, 162 
Neb. 441—^Winkelmann v. Luebbe, 
38 N.W.2d 334, 161 Neb. 643— 

O’Brien v. Fricke, 27 N W.2d 403, 
148 Nob. 369—Beard v. Morgan, 10 
NW2d 263, 143 Neb 603. 

Ohio.—Utzinger Co v. Shroyer, App., 
67 N.E 2d 871—Metropolitan Sav¬ 
ings & Loan Co. v. Parrock, App., 
47 N.E.2d 638—Coppolina v Rad- 
ice, 164 NE. 643, 30 Ohio App. 179. 
Or.—Smith v. Vehrs, 242 P.2d 686, 
194 Or 492. 

Wash—Knoblauch v. Sanstrom, 223 
P.2d 462, 37 Wash. 266—Widman 
V. Maure, 141 P.2d 136, 19 Wash.2d 
28—Herren v. Herren, 203 P. 34, 
118 Wash. 66. 

98. Ark.—Kimmons v. Benson, 247 
S.W 2d 468, 220 Ark 299. 

Iowa—Dawson v. Laufersweiler, 48 
N.W.2d 726, 241 Iowa 860—Amdor 

V Cooney, 43 N.W.2d 136, 241 Iowa 
777—Chader v. Wilkins, 284 N.W. 
183, 226 Iowa 417—Schemmel v. 
Kramer, 228 N.W. 661—Kostlan v. 
Mowery, 226 N.W. 82, 208 Iowa 
623—Livingston v. Cunningham, 
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purpose of removing or to abate a nuisance di¬ 
vorce or annulment proceedings,*® suits for sepa¬ 
rate maintenance,**-5 and other actions relating to 
marital and property rights of husband and 
wife ;**•!* suits to construe wills and codicils ;**-i5 


and proceedings for the administration of an es- 
tate.**-20 

Other actions or proceedings held equitable or 
entitled to trial de novo on appeal are equitable 
accounting suits,^ including proceedings for an ac- 


176 N.W. 980, 188 Iowa 264-— 
Dowler v. Madison County, 172 N. 
W. 945, 186 Iowa 675—Independ¬ 
ent School Diet, of Switzer v. 
Owinn, 159 N.W. 687, 178 Iowa 
146. 

Mich.—Industrial Land Co. v. City of 
Birmingham. 78 N.W.2d 656, 346 
Mich. 667—^Rockenbach v. Apostle, 
47 N.W.2d 636, 330 Mich. 338— 
Murdock v. Babcock, 46 N.W.2d 
1, 329 Mich. 127, rehearing denied 
47 N.W.2d 66, 329 Mich. 127— 

Cohen v. Detroit Joint Bd. Amal¬ 
gamated Clothing Workers of 
America, 42 N.W.2d 830, 327 Mich. 
606—^Wayne County Prosecuting 
Attorney ex rel. Taxpayers v. City 
of Highland Park, 14 N.W.2d 63, 
308 Mich. 425—Smith v. City of 
Ann Arbor, 6 N.W 2d 762, 303 Mich 
476—^Northwest Home Owners 
Ass'n V. City of Detroit, 299 N W. 
740, 298 Mich. 622—Mosshamer v 
Wabash Ry. Co., 191 N.W. 210, 221 
Mich. 407. 

Mo.—Jaeger v. Reynolds, 276 S.W.2d 
182—Kramer v. Johnson, 238 S. 
W.2d 416. 3C1 Mo. 1085—Harfst v. 
Hoegen, 163 S.W 2d 609, 349 Mo. 
808, 141 A L R 1136. 

Moley V. Blakcman, App, 287 S. 
W.2d 111—Winslow v. Sauerwein, 
App., 286 S.W.2d 21—Montgomery 
V. Getty, App, 284 S W.2d 313— 
City of Spickardsville v. Terry, 
App., 274 S.W.2d 21—Miller v. Ber¬ 
ry, App, 270 S.W 2d 666—Sellers 

V. Swehla, App., 263 S.W.2d 847, 
reversed on other grounds 261 S. 

W. 2d 26. 364 Mo. 286—Amltln v. 
Izard, App.. 262 SW.2d 636—Bur¬ 
nett V. Sladek. App.. 251 S.W.2d 
897—Bowman v. City of East 
Prairie, App., 240 S.W.2d 203— 
Duke V. Crossfleld, 240 S.W.2d 180, 
241 Mo.App. 679—Bay v. Elmer, 
237 S.W.2d 932, 241 Mo.App. 389 
—Freed v. Greathouse, App., 181 
S.W.2d 41—Beck v. Hughes, App, 
146 S.W.2d 976—Purcell v. Jour¬ 
neymen Barbers and Beauticians 
International Union of America, 
liocal 192-A, 138 S.W.2d 662, 234 
Mo.App. 843. 

Neb.—^Keim v. Downing, 69 NW.2d 
602, 157 Neb. 481—Magnuson v. 
Coburn, 46 N.W.2d 776, 154 Neb. 
24—Stocker v. Wells, 33 N.W.2d 
446, 160 Neb. 61—Garner v. City of 
Aurora, 30 N.W.2d 917, 149 Neb. 
296—Sherwood v. Salisbury, 299 N. 
W. 186, 189 Neb. 838. 

N.D.—McIntyre v. State Board of 
Higher Education, 8 N.W.2d 468, 
71 N.D. 680 . 


Ohio —Rappoport v. Goodwin, App., 
136 N.E.2d 890—Armstrong v. Duf¬ 
fy. 103 N.E.2d 760, 90 Ohio App. 
233—Scott V. Snyder. 64 NE.2d 
167, 73 Ohio App. 424—Oetjen v. 
Goff Kirby Co., App., 49 N.E.2d 95, 
appeal dismissed 46 N.E.2d 607, 140 
Ohio St. 644—Inboden v. L W. 
Hawker, Inc., App., 41 N.E.2d 271 
—Holmes v. Bowen, 19 N.E.2d 974, 
60 Ohio App. 168. 

Or—Anderson v. Moothart, 266 P.2d 
267, 198 Or. 364. 

Wash —Hubbard v. Grandauist, 71 
P2d 410, 191 Wash 442—Sterling 
Chain Theatres v. Central Labor 
Counsel of Seattle, 283 P. 1081, 165 
Wash. 217—Pate v. Peterson, 180 
P. 894, 107 Wash. 93. 

Injunction granted in action for dam¬ 
ages 

In action for damages by reason 
of the loss of a commission alleged 
to have resulted because of false 
statements made about plaintiff’s 
product resulting in the loss of sales 
by plaintiff, on appeal from decree 
which awarded damages and perma¬ 
nently enjoined defendants from ut¬ 
tering any false and untrue state¬ 
ments about plaintiff, supreme court 
would hear case de novo on record 
Mich—Becker v. Warren, 46 NW.2d 
374, 329 Mich. 296. 

Denial of injunction in law action 

Denial of an injunction against 
claims of an executor for compensa¬ 
tion on the ground that defense could 
be urged in probate court was held 
not to convert the proceeding to one 
at equity, and to require review de 
novo on appeal from allowance. 
Iowa.—In re McIntosh’s Estate, 169 
N.W. 223, 182 Iowa 23. 

Znterferenoe with water rights 

The supreme court upon appeal 
of a suit to enjoin an irrigation dis¬ 
trict from interfering with plain¬ 
tiffs’ water rights, is in the same sit¬ 
uation as that occupied by the cir¬ 
cuit court with relation to the litiga¬ 
tion, so far as possible upon the rec¬ 
ord. 

Or.—Oregon Lumber Co. v. East Fork 
Irr. Dlst., 167 P. 963, 80 Or. 668. 

98.5 Mich —People ex rel. Cheever 

V. Harding, 72 N.W.2d 33, 343 Mich. 
41. 

99. Iowa.—Sherwood v. Sherwood, 
44 Iowa 192. 

Mich.—Yager v. Yager, 21 N.W. 2d 
138, 813 Mich. 300. 

Mo. —Dallmeyer v. Dallmeyer, 274 S. 

W. 2d 260. 


Property settlameiit la ooaaeotioa 
with divorce 

Ark.—Page v. Woodson, 200 S.W.2d 
768, 211 Ark. 289. 

Mo—Murray v. Murray, 293 S.W.2d 
436—Gardine v. Cottey, 230 S.W. 
2d 731, 360 Mo. 681, 18 A.L.R.2d 
1100. 

99.5 Iowa.—Blackman v. Blackman, 
40 N.W.2d 18, 241 Iowa 30—Brown 

V. Brown, 8 N.W.2d 414, 232 Iowa 
1266. 

Mich—Chase v. Chase, 62 N.W.2d 
177, 332 Mich. 439—Jones v. Jones. 
39 N.W.2d 262, 326 Mich. 671. 

Mo.—Perkins v. Perkins, 167 S.W.2d 
253, 236 Mo.App. 616. 

99.10 Mass.—Buckley v. Buckley, 
17 N.E.2d 887, 301 Mass. 630 
Mo.—Hastings v. Hudson, 224 S.W 
2d 945, 369 Mo. 912. 

99.15 Mich—Floyd v Smith, 6 N W. 
2d 695, 303 Mich 137. 

99.20 Iowa.—In re Clark’s Estate. 
290 N.W. 13, 228 Iowa 76. 

1. Iowa.—Nelson v. Barnick, 63 N 

W. 2d 911, 246 Iowa 982—Dibel v. 

Meredith, 10 NW2d 28, 233 Iowa 
646—Mead v. City Nat. Bank of 
Clinton, 8 NW.2d 417, 232 Iowa 
1276—Bates v. Seeds, 272 N W. 
616, 223 Iowa 70—King-Yessler 

Real Estate Co v. Messer, 160 N 
W. 298, 182 Iowa 670 

Mich.—Weinstein v Weinstein, 19 N. 
W.2d 89, 311 Mich 636—Johnson v 
Chaffee, 264 N.W. 336, 274 Mich 
183. 

Mo—Herbert v. Herbert, App, 272 S 
W.2d 705. 

Neb.—Jones v. Rhodes, 76 N W 2d 
616, 162 Neb. 169 

Or.—Flaherty v. Bookhultz, 297 P.2d 
866, 207 Or 462. 

Stockholders’ suits 

(1) In general. 

Mich.—Kimball v. Bangs, 32 N.W. 2d 
831, 321 Mich. 394. 

Neb—Rettinger v. Pierpont, 16 N.W. 

2d 393, 145 Neb. 161. 

Ohio.—Henry v. Wellington Tel. Co., 
63 N.E.2d 233, 76 Ohio App. 77. 

(2) Where, in a suit by a stock¬ 
holder for an accounting by the offi¬ 
cers of a corporation and appoint¬ 
ment of a receiver to take charge of 
its assets, dismissal of the petition 
was ordered at plaintiff's instance be¬ 
fore Anal submission of the case to 
the court, there having been no hear¬ 
ing or determination of the merits, a 
statute providing that dismissal of 
an action by plaintiff before final 
submission of the case to the Jury 
or to the court shall be without prej- 
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counting and dissolution of the affairs of partner¬ 
ships,^ and joint ventures an action for the dis¬ 
solution of a corporation 5 proceedings to estab¬ 
lish, impress, enforce, or otherwise relating to, a 
trust on property proceedings to marshal as¬ 
sets;®*^® suits to foreclose mortgages on real prop¬ 
erty^ or chattels,® and mechanics*,® vendees*,'^ and 


attorneys*'^® liens; and suits for the impressment 
of equitable liens on realty.® 

Also included as equitable actions or entitled to 
trial de novo are proceedings for the partition of 
real property,® for the forcible detention of real 
estate,®-® to quiet title,i® and various other actions 


udice to a further action applies, de¬ 
fendant corporation and defendant 
oiTlcers and stockholders are not en¬ 
titled to a trial de novo in the su¬ 
preme court on the ground that, the 
complaint being in equity, the order 
of dismissal was an adjudication. 
Iowa.—Wltousek v. Ideal Yeast Co., 
188 N.W. 772, 194 Iowa 47. 

Suit for aooountliig ‘by receivers 
Mich.—Johnson v. Chaffee, 264 N.W. 
336, 274 Mich. 183. 

2. Iowa.—Owen v. Wilden Hospital, 
62 N.W 2d 186, 245 Iowa 382— 
Miller V. Merritt, 8 N W 2d 726, 
233 Iowa 230—Llngenfelter v. St. 
Clair, 161 N.W. 87, 179 Iowa 11 

Mich—Rlnke v. lUnke, 48 NW.2d 
201, 330 Mich 615—Olson v. Wood. 
46 N.W 2d 429, 329 Mich 700— 
Moore v. Du Bard, 29 N.W.2d 94, 
318 Mich 578 

Mo—Florida v. Wilkcrson, 247 SW 
2d 678. 

Neb—Byram v. Thompson, 49 N W. 
2d 628, 164 Nob 756—Baum v. Mc¬ 
Bride, 40 NW.2d 649, 152 Neb 

152. 

Or.—Abrams v. Rushlight, 69 P 2d 
1063. 167 Or 53. Ill A L R. 1 292. 
Wash—Watson v Matchett, 47 P 2d 
1001, 182 Wash. 544-In re Flynn’s 
Estate, 43 P 2d 8, 181 Wash 254. 
Action to establish a copartnership 
and obtain an accounting is an equi¬ 
table one, triable de novo on appeal 
from an adverse judgment 
Wash—Mulready v. Shelton, 248 P 
416, 140 Wash. 233 

3. Iowa—J. E Tusant & Son Co. v. 
Chas Weitz Sons, 191 N.W. 884, 
196 Iowa 1386. 

Mo—Stouse V. Stouse, App., 260 S. 
W.2d 31. 

Neb —Rossbach v. Bilby, 52 N.W.2d 
747, 165 Neb 575. 

3.5 Mo—Milgram v. Jiffy Equip¬ 
ment Co., 247 S W 2d 668, 362 Mo. 
1194, 30 ALU 2d 926 

3.10 Iowa.—Mead v. City Nat. Bank 
of Clinton, 8 N.W.2d 417, 232 Iowa 
1276—Freeseman v. Henrichs, 6 N. 
W.2d 138, 233 Iowa 27—Maybaum 
v. Bank of Galt, 282 N.W. 870. 
Mich.—Evanoff v. Hall, 17 N.W.2d 
724, 310 Mich. 487. 

Mo.—Meyer v. Meyer, 285 S.W.2d 
694—^Warford v. Smoot, 237 S.W. 
2d 184, 861 Mo. 879. 

Nelson v. McClean’s Estate, 161 
S.W.2d 676, 236 Mo.App. 718. 
Neb.—Musil T. Beranek, 69 N.W.2d 
885, 160 Neb. 269—Peterson v. 


Massey, 53 N.W.2d 912, 166 Neb. 
829—Paul V. McGahan, 42 N.W. 2d 
172, 152 Neb. 678—Holbein v. Hol¬ 
bein, 30 N.W 2d 899, 149 Neb. 281— 
Standldge v Creveling, 6 N.W 2d 
56, 142 Neb. 334. 

Snit against trustee and snretles on 
his bond 

Tenn —Riley v. Shumate, 143 S.W.2d 
525, 176 Tenn. 436. 

3.15 Iowa.—Mead v. City Nat. Bank 
of Clinton, 8 NW.2d 417, 232 Iowa 
1276. 

4. Ala —Clark v. Carter, 124 So. 
92, 220 Ala 54. 

Iowa — State Central Sav. Bank of 
Keokuk v. Uglow, 227 N W. 118, 
208 Iowa 1241—Vanderwilt v. Bro- 
erman, 206 NW. 959, 201 Iowa 
1107. 

Neb —Nitzel & Co v. Nelson, 14 N. 

W2d 197, 144 Neb 662. 

N.D—People’s State Bank of Ancta 
V. Lee, 212 N.W. 439, 66 N D. 42. 
Confirmation of sale 

On app<*al from a decree refusing 
confirmation of a commissioner’s sale 
made pursuant to a foreclosure de¬ 
cree, the reviewing court tries the 
case de novo. 

Ark—Hinton v. Elliott, 63 S.W.2d 
633, 187 Ark. 907. 

5. Wash —Keeme v. Behan, 82 P 
884, 40 Wash 605. 

4 C J. p 728 note 31. 

6. Iowa —Lautcnbach v. Meredith, 
35 NW2d 870. 240 Iowa 166—W 
O. Sloan Lumber Co. v. Hall, 207 
N.W 673—Thomas Plumbing Co. v. 
Hippee, 159 NW. 169. 

Mo—Oliver L Taetz, Inc. v. Groff, 
253 SW.2d 824, 363 Mo 826. 

Talbot-Quevereaux Const. Co. v 
Tandy, App., 260 S.W.2d 314—Fitz¬ 
gerald V. Schaefer, App., 216 S.W. 
2d 939. 

Or—Koch V. Rice, 237 P.2d 494, 193 
Or. 102. 

Where no decree of foreclosure is 
rendered 

An appeal from an order denying a 
motion to set aside a stipulation and 
personal judgment in an action in 
equity to foreclose a mechanic's lien, 
there being no decree of foreclosure, 
is not triable de novo. 

Ark.—Orr v. Bergemann, 284 S.W. 

2d 105, 225 Ark. 616. 

Iowa —Ft. Dodge Lumber Co. v 
Rogosch, 157 N.W. 189, 176 Iowa 
476. 

7. Iowa. — Lee v. American Trust & 
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Savings Bank of Lowden, 228 N. 
W. 670, 209 Iowa 609. 

7.6 Mo—Deverell v. Eagle-Plcher 
Lead Co., App., 137 S.W.2d 473— 
Brown v. Eagle-Plcher Lead Co., 
App., 136 SW.2d 708. 

8 . Mo —Jones v. Smith, 282 S.W. 
83, 221 Mo.App. 510. 

9. Iowa—Sinkora v. Wlach, 35 N.W. 
2d 40, 239 Iowa 1392—Odens v. 
Veen, 14 N W.2d 705, 234 Iowa 1029. 

Mo—Munday v. Thielecko, 290 S.W. 
2d 88—Lowtrip v. Green, 262 S W. 
2d 524, 363 Mo. 619. 

Neb—Horn v. Gates, 63 N.W.2d 84, 
165 Neb 667. 

Ohio—Smith v. Rymkus, 55 NE2d 
676, 73 Ohio App. 225—Rea v. For- 
nan, App., 36 N.E.2d 876, appeal 
di.smissed 45 NE.2d 600, 140 Ohio 
St. 646, certiorari denied Rea v. 
Devanney, C4 S.Ct. 76, 320 U.S. 774, 
88 LEd 464. 

Wa.sh —James v. James, 77 P. 1080, 
36 Wash. 660. 

Where iuterveuing claim tried la 
equity 

Where an adverse claimant was 
permitted to intervene in partition 
proceedings, and her claim was tried 
below as an equity case and was so 
considered by both sides in the su¬ 
preme court, it is triable de novo on 
appeal, and the court must pass on 
the evidence as well as the law. 

Mo—^Waddell v. Chapman, 238 S.W. 
481, 292 Mo. 666. 

9.6 Iowa.—Pazawlch v. Johnson, 39 
NW.2d 690, 341 Iowa 10—Skaff v. 
Godbersen, 24 NW 2d 361, 237 Iowa 
1414. 

10. Iowa —^Williams v. Morrison, 48 
N.W.2d 666, 242 Iowa 1054—State 
V. Nichols, 44 N.W.2d 49, 241 Iowa 
952—Northrop v. Mlkkleson, 270 
N.W. 401, 222 Iowa 3 046—Meeker 
V. Kautz, 239 N.W. 27, 213 Iowa 
370—Taylor v. Lindenmann. 235 
N.W. 310, 211 Iowa 1122—Blachly 

V. Newborn, 162 N.W. 86, 179 Iowa 
790. 

Mich.—Walker v. Bowen. 52 N.W.2d 
674, 333 Mich. 13—Hill v. Persons 
Claiming Any Interest In or Lien 
upon Certain Real Property, 46 N. 

W. 2d 684, 329 Mich. 683—Fara- 

baugh V. Rhode. 9 N.W.2d 662, 806 
Mich. 234. 

Mo —Mothershead v. Milfeld, 236 S. 
W.2d 343, 861 Mo. 704—Schell v. 
City of Jefferson, 236 S.W.2d 361, 
361 Mo. 496—Schell v. City of Jef¬ 
ferson, 212 SW.2d 430, 357 Mo. 
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relating to title to real property suits involving 
building restrictions or zoning ordinances con¬ 
troversies growing out of final settlements in the 
probate court, and concerning the widow’s prop¬ 
erty rights actions relating to receivers and their 
appointment and compensation 1-6 an action for 
contribution to the maintenance of a dependent 
bills of interpleader proceedings to revoke a 
physician’s license a proceeding to review an 
order of a public utilities commission an action 
transferred from the law to the equity docket on the 
ground that it is of an equitable nature,^® or so 
transferred by mutual consent and an equitable 
action to recover under an accident policy.^® 

Particular actions held not equitable or subject 
to review de novo. On the other hand, various ac¬ 
tions or proceedings have been held not to be equi¬ 
table in their nature or triable de novo on appeal,6 


including receivership proceedings,^* !® a summary 
proceeding to compel an attorney to pay over money 
received by him,!* an action for improvements put 
on land,*® an action by corporate creditors against 
a stockholder to recover for unpaid stock,*! an ac¬ 
tion by a county to recover expenses for caring for 
and burying an inmate of a poorhouse,** an action 
for divorce, alimony, and custody of children,**-® 
and a proceeding to determine heirship.** 

c. Requisites and Sufficiency of Evidence and 
Record 

There can be no trial de novo on appeal In an equity 
case where the abstract on appeai does not contain all 
the record, including a sufficient amount of the evidence, 
properly preserved and certified, to present all the issues. 

Where the abstract on appeal from a decree in 
equity docs not contain all the record there can be 
no trial de novo and the decree is presumed cor- 


1020—Hoffman v. Hogan, 137 SW 
2d 441. 346 Mo. 003—Dinkolman v. 
Hovekamp, 80 S.W 2d 681, 336 Mo. 
667—Crider v. Meatte, 7 S.W.2d 
601, 320 Mo. 474. 

Neb.—Budde v. Anderson. 58 N.W.2d 
204, 156 Neb. 812—Walker v. Bell, 
47 N.W.2d 604, 164 Neb 221— 

Eirich v. Ostwald. 46 N.W.2d 686. 
164 Neb. 8, rehearing denied 47 N. 
W.2d 674, 164 Neb. 277—Evers v. 
Evers, 18 N.W.2d 673, 146 Neb 104. 
N.D.—Dixon v. Kaufman, 58 N.W.2d 
707, 70 N.D. 633. 

Wash.—^Whalen v. Lanier. 186 P.2d 
019, 29 Wa8h.2d 299—Schultz v. 
Kolb, 64 P.2d 79, 189 M^ash. 187— 
Tucker v. Inglish, 237 P. 297, 135 
Wash. 146. 

Ordinary action to quiet titls is 

an action at law which could not be 
disposed of on appeal as a proceed¬ 
ing in equity. 

Mo.—Davis v. Alexander, 183 S.W. 
663. 

lOA Iowa.—^Heng v. Heng, 66 N.W. 
Sd 484, 244 Iowa 226—Wetzsteln v. 
Dehrkoop, 44 N.W.2d 696, 241 Iowa 
1237. 

10.10 Mich.—^Warner v. City of 
Muskegon, 73 N.W.2d 837, 344 Mich. 
408—Harrigan v. Mulcare, 22 N.W. 
2d 103, 313 Mich. 594. 

Mo.—Central Missouri Oil Ca v. City 
of St. James, 111 S.W.2d 216, 232 
Mo.App. 142. 

IL Mo.—Perkins v. SilVerman, 228 
aw. 896, 284 Mo. 238. 

In re Wild’s Estate, App., 90 S. 
W.2d 804—In re Moll's Estate, 
App., 299 S.W. 127—In re Rash’s 
Estate, App., 266 S.W. 625. 

11.5 Mo.—Kessler v. United Agen¬ 
cies, App., 243 S.W.2d 779. 

Tenn.—James v. Williams, 99 S.W. 

2d 831, 20 Tenn.App. 420. 
la Iowa.—In re Stamp, 199 N.W. 
1007, 198 Iowa 1186. 


13. Mich.—Harris v. Copeland, 69 

N.W.2d 70, 337 Mich 30. | 

Mo —Star-Times Pub. Co. v. Buder, 
246 SW2d 69. 

Postal Life & Cas Ins Co. v. 
Tillman, App, 287 S W 2d 121— 
Doerner v. Denton, 20 S W 2d 294, 
223 Mo App. 873—South St Jo¬ 
seph Live Stock Exchange v. St 
Joseph Stock Yards Bank, 16 S W 
2d 722, 223 Mo App. 623, 224 Mo 
App. 40 

Neb.—Citizens* Nat. Bank of Wis- 
ner v. McNamara 231 N.W. 781, 
120 Neb. 252 

Tenn.—Real Estate Management, Inc 
V. Giles, App., 293 S.W.2d 696. 

4 C.J. p 728 note 33. 

14. Iowa.—State v. Knight, 216 N.W. 
104, 204 Iowa 819 

15. Mo.—State v. Public Service 
Commission, 249 S.W. 955, 298 Mo. 
303. 

16. Tenn.—Shelby County v. Bick¬ 
ford, 62 S.W. 772, 102 Tenn. 896. 

Aotloa for proceeds of policy 

Where action for proceeds of life 
policy was transferred to the equity 
side of the docket in the trial court, 
the trial was de novo on appeal to 
the supreme court. 

Iowa.—Shepherd v. Pacific Mut. Life 
Ins. Co., 300 N.W. 666, 230 Iowa 
1304. 

17. Iowa.—Loetscher v. Dillon, 93 
N.W. 98. 119 Iowa 202. 

18. Iowa.—Green v. Locomotive En¬ 
gineers’ Mut. Life & Accident Ins. 
Ass’n, 190 N.W. 934, 194 Iowa 1208. 

18.5 Conn.—-Arvee Const. Co. V. 

Ardolino, 127 A.2d 39. 

Or.—Easley v. Bottemiller, 90 P.2d 
481, 162 Or. 90. 

Partioular actions hold not trUhls ds 
novo 

(1) Action on account for stated 
I sum due for merchandise sold. 
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Iowa.—Jackson Wholesale Florists v 
Schappaugh Floral, 70 N.W.2d 154. 
246 Iowa 1189. 

(2) Action to establish disputed 
boundary line between adjolnlnj; 
lands 

Iowa—Lannigan v. Andre, 44 NW 
2d 354, 241 Iowa 1027 

(3) Orders appointing guardians 
Ky.—Howard v. Howard, 187 S W 2d 

276, 300 Ky. 60. 

(4) Action to recover earnest 
money. 

Or.—Morrell v. Perlman, 294 P.2d 
319, 206 Or. 681. 

(5) Action for money Judgment. 
Ohio.—Sommers v. De Ran, 4 N.E 

2d 267, 63 Ohio App. 87. 

(6) Action in ejectment. 

Mo—Riley v. La Font, 174 SW.2d 
867. 

(7) Proceeding for disinterment of 
dead body. 

Iowa.—In re Disinterment of Body 
of Jarvis, 68 N.W.2d 24, 244 Iowa 
1026. 

18.10 Ohio.—^Liberty Folder Co. v 
AJiderson, 87 N E 2d 700, 84 Ohio 
App. 466—Corwin v. Automatic Gas 
& Stoker Co., App., 46 NE.2d 772. 

19. Iowa.—Hageman v. Harrison, 79 
N.W. 276. 

80. Mo.—Staub V. Phillips, 271 S.W. 
866, 207 Mo. 676. 

81. Iowa.—Johnson v. Morgan, 160 
N.W. 2, 178 Iowa 677. 

88 . Iowa.—Bremer County v. 
Schroeder, 206 N.W. 803, 200 Iowa 
1285. 

88.5 Ohio.—Bennett ▼. Bennett, 16 
N.E.2d 474, 184 Ohio St. 880. 

83. Neb.—In re O’Connor’s Estate, 
207 N.W. 81. 114 Neb. 266. 
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rect.2^*®® So also there can be no trial de novo on 
the testimony where there is no properly authenti¬ 
cated transcript thereof filcd.28-55 Thus, as a pre¬ 
requisite to the trial de novo, it is essential that the 
evidence taken in the lower court be properly pre¬ 
served and certified,24 that the case be finally dis¬ 
posed of below,2B and that proper exceptions be 
taken to the order of the lower court.26 

Generally the appellate court will not, even on the 
consent of both parties, try a case in equity on its 


merits without having before it all the evidence on 
which the case was tried in the first instance,27 or 
at least a sufficient amount of the evidence to pre¬ 
sent all the issues ;27.5 and it is insufficient to have 
mere excerpts of the testimony and conclusions re¬ 
garding what the evidence showed.27*io Certainly, 
in the absence of any of the evidence the cause can¬ 
not be tried de novo,27.i6 and the only questions for 
consideration are those involving jurisdiction's or 
whether the complaint states facts sufficient to sup¬ 
port the decree.2S Where the abstract only is before 


23.50 Iowa.—Enslow v. Miner, 1 N. 
W.2d 700, 231 Iowa 690—Enslow 

V. Miner, 293 N.W. 616, 228 Iowa 
1117. 

Ths proper way to preseat a rec¬ 
ord of the facts in a proceeding* in 
chancery is by issue Joined on bill 
and answer, since the supreme court 
is not the original trier of the facts 
but considers the facts de novo ac¬ 
cording to the record. 

Mich.—Reed v. Civil Service Com¬ 
mission, 3 N.W 2d 41, 301 Mich. 
137. 

Matters reanired before appeUate 
court 

An appeal from a final decree calls 
for a review of the whole case, and 
appellant is bound to present to the 
appellate court the pleadings, orders, 
and all evidence before the trial 
court, or an abstract thereof, ap¬ 
proved by Justice hearing case, other¬ 
wise appeal cannot be sustained 
Me.—Usen v. Usen, 13 A.2d 738, 136 
Me. 480, 128 A.L.H. 1449. 

83.65 ITnolBolsa, ULSWom stenogra¬ 
pher 

There could be no trial de novo 
where stenographer who made pur¬ 
ported transcript, and who alone 
certified to its accuracy, was not the 
official court reporter, or a stenog¬ 
rapher appointed by court as pro tern, 
reporter, and she had not taken oath 
prescribed for official reporter and 
trial Judge declined to authenticate 
report of testimony made, where it 
affirmatively appeared that the of¬ 
ficial reporter was present at trial 
and ready to report the testimony 
therein. 

Or.—In re Dedman's Estate, 121 P. 
2d 466, 170 Or. 692. 

84. Iowa.—Enslow v. Miner, 293 N. 

W. 616, 228 Iowa 1117—Leach v. 

Sanborn State Bank of Sanborn. 
Iowa, 207 N.W. 326, 201 Iowa 

1323—Bear v. Sullivan. 170 N.W. 
778. 186 Iowa 1381. 

Mich.—Schwab v. Combs, 9 N.W.2d 
696, 306 Mich. 613. 

Necessity and contents of certificate 
of evidence generally see supra 8S 
974. 976. 

Oertlfleatloa by Judge 

The reporter's transcript of evl- 
denos In an action In equity, made 


within the proper time and certified 
by him. need not be certified by the 
trial Judge. Further, the fact that 
the certificate of the reporter to the 
evidence in an action in equity was 
attached only to volume 4 of the five 
volumes of evidence transcribed did 
not require that the abstract be 
stricken and the appeal dismissed, 
where the pages of the four volumes 
were consecutively numbered and the 
certificate appeared on the last page, 
and the fifth volume consisted of ex¬ 
hibits properly identified and re¬ 
ferred to in the first four volumes. 
Iowa.—Daniels v. Butler, 149 N.W. 
265, 169 Iowa 65, modified on other 
grounds 160 N.W. 1081. 

Oertlfloation of reporter’s notes suffl- 
cient 

Under code provision that the sec¬ 
tion shall be construed so as to in¬ 
clude evidence taken in shorthand, 
when the reporter’s notes in equity 
suit have ceen certified to by the 
judge and reporter within the time 
prescribed, the certification of a 
shorthand report of the evidence 
within the time allowed for appeal 
is sufficient, and will entitle the 
parties to review de novo, even 
though no certified transcript of the 
evidence was filed within the time al¬ 
lowed. and despite the objection that 
public records must be kept in Eng¬ 
lish, for the legislature may allow 
review although the evidence was not 
taken down in writing at all. 

Iowa.—Rodenklrch v. Layton. 176 N. 
W 897, 189 Iowa 430. 

25. Utah.—In re Thompson's Estate. 
269 P. 103, 72 Utah 17. 

26. Iowa —Gotsch v. Schoenjahn, 
207 N.W. 667, 201 Iowa 1317. 

Ezoeptions snfflolsat. 

Exceptions challenging a decree, 
in that it did not do equity and was 
contrary to the evidence, were suf¬ 
ficient to entitle defendants, seeking 
the same, to a hearing de novo on the 
merits on appeal. 

Mo.—Tevls V. Tevls. 167 B.W. 1003, 
259 Mo. 19. Ann.CaB.1917A 866. 

27. Ark.—Matthews v. Union Sav. 
Building & Loan Ass'n. 89 S.W.2d 
747, 191 Ark. 1187. 

Iowa.—Wltousek v. Ideal Yeast Co., 
188 N.W. 772, 194 Iowa 47. i 
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Mo.—Nelson v. Hammett, 189 S.W.2d 
238—Short v. Kidd, 197 S.W. 64. 

Webb V. Denney, App., 170 SW 
2d 946—Deverell v. Eagle-Picher 
Lead Co., App., 137 S.W.2d 473— 
Brown v. Eagle-Picher Lead Co, 
App., 136 S.W.2d 708. 

N.D.—Priewe v. Priewe, 175 N.W 
732, 43 N.D 609. 

Wash.—Clifford v. Callarman, 289 P 
1013, 167 Wash. 646. 

4 C.J. p 727 note 19. 

Proper transcript essential 

Equity cases being triable de novo 
on appeal, no question of fact can 
be reviewed without a duly authenti¬ 
cated transcript of the entire evi¬ 
dence. 

Or—Little Applegate Improvement 
Dist. Co V. Munsell, 291 P. 369. 
134 Or. 132. 

Where Incomplete record Is brought 
up 

In a suit for an accounting, where 
the abstract brings up only the rec¬ 
ord relating to the interlocutory de¬ 
cree, and not the account filed by de¬ 
fendant in obedience thereto, nor 
plaintiff’s answer, the case on the 
accounting is not In the supreme 
court for retrial. 

Or.—Williamson v. Roberts, 140 P 
633, 70 Or. 126. 

27.5 Mo—Brown v. Eaglo-Pichei 
Lead Co., App., 186 S W 2d 708. 
27.10 Mo.—Brown v. Eagle-Picher 
Lead Co, supra. 

27.15 Iowa.—Smith v. Coutant, 6 N 
W.2d 421, 232 Iowa 887—McGrath 
V. Mott, 294 N.W. 891, 229 Iowa 790. 

88. Mo.—Maplegreen Realty Co. v. 
Mississippi Valley Trust Co., 141 
S W. 626, 237 Mo 866—Maplegreen 
Realty Co. v. Mississippi Valley 
Trust Co., 141 S.W. 621, 237 Mo. 
3^0. 

29. Or.—Wood v. School Dist. No. 

13, 214 P. 689, 107 Or. 280. 

4 C.J. p 727 note 21. 

Eaw sad ohauosry ousts distia- 
gulshsd 

In a case coming from a court of 
law, where there is no bill of ex¬ 
ceptions, the supreme court will pre¬ 
sume that there was sufficient evi¬ 
dence to sustain the finding below; 
but on appeal in a chancery case 
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the court, appellee is entitled to have such decree 
as is proper on the record as made in the court be- 
low.3® 

Under a statute providing that on an appeal from 
a court of equity no objection to the sufficiency of 
the averments of the bill or petition shall be made 
in the appellate court unless it shall appear by the 
record that such objection has been made by excep¬ 
tions filed in the court below, in the absence of 
such a showing it is the duty of the court to make 
such decree as is required without regard to the 
averments of the bill.^i 

If the record before the court is confused, al¬ 
though the case is one triable dc novo, in the in¬ 
terests of justice the court may reverse and remand 
the case, particularly where the cause below was 
tried on an erroneous basis.32 

The necessity of a motion for a new trial as a 
prerequisite to a review de novo in equity cases 
generally is discussed supra § 354. 
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§ 1527. -Appeals from Probate Courts 

On appeals from courts of probate Jurisdiction, the 
appellate courts generally try the case de novo, rendering 
such judgment or order as the probate court should have 
rendered or made. 

Generally on appeals from courts of probate juris¬ 
diction, which are regulated by statutory provisions 
peculiar thereto, the appellate court does not sit 
as a court of errors, but rather tries the case dc 
novo,32 60 at least if the appeal is on questions of 
fact or questions of law and fact.32 65 Thus, al¬ 
though the procedure is not universal,32.60 and the 
parties may elect not to have the benefit of the pro¬ 
cedure, 32.66 the appellate court renders such judg¬ 
ment or makes such order as the probate court 
should have rendered or made, and the judgment is 
not affected by any defect or infirmity which might 
pertain or belong to the judgment in the probate 
court.33 The judgment of the superior court then 
becomes the effective judgment ;34 and the appellate 
court on a further appeal will not go back of that 


the hearing la de novo on the tran¬ 
script of the record filed, and In the 
absence of any evidence before the 
court to support the decree below, 
It cannot be sustained. 

Tenn.—State v. Colored Tennessee 
Industrial School, 231 S W. 544, 144 
Tenn 182. 

30- Iowa.—Arbuckle v. Plummer, 
188 N.W. 6G0. 

31. Md—Beggs V. Erb, 113 A. 881, 
138 Md 345. 

32. Ark—^Hymes v. Bickford, 187 
S.W.2d 542, 208 Ark. 688—Jones v. 
Hammons, 29 S.W 2d 1084, 182 Ark. 
87. 

Tenn.—Bouldin v. Taylor, 276 S.W. 
340, 162 Tenn. 97. 

JXo clear theory 

Where the trial court has com¬ 
pletely failed to find on many mate¬ 
rial issues and the evidence respect¬ 
ing them is scant and the case has 
not been developed on any clear 
theory, wisdom forbids that the up¬ 
per court exercise Its power to dis¬ 
pose of the case do novo on such a 
record. 

Utah.—Simper v. Brown, 278 P. 529, 
74 Utah 178. 

32.60 U.S.—Palmer v. Palmer, D.C. 

Conn., 81 F.Supp. 861. 

Ark.—Dean v. Bush, 97 S.W.2d 429, 
193 Ark. 1179. 

Idaho.—Shaw v. McDougall, 58 P.2d 
468, 66 Idaho 697. 

111.—^Bankers Life & Cas. Co. v. Mc¬ 
Carthy, 137 N.E.2d 398, 11 Ill.App. 
2d 334—In re Pinsky’a Estate, 132 
N.E.2d 31, 8 Ill.App.2d 386— 

Schwartfager v. Schwartfager, 70 
N.E.2d 216, 330 Ill.App. Ill—In re 
Murray's Estate, 88 X.B.2d 908, 810 
llLApp. 121. 


Kan.—In re Crump’s Estate, 166 P. 
2d 684. 161 Kan. 164—In ro 

Brown’s Estate, 76 P.2d 857, 147 
Kan 395, 116 ALR 1012. 

Me—Shannon v Shannon, 51 A 2d 
181, 142 Me 307 

Minn—In re Hencke’s Estate, 19 N 
W 2d 718, 220 Minn. 414—In rc Hal- 
weg's Estate, 290 N.W. 577, 207 
Minn. 263. 

Mo—In re Mills’ Estate, 162 S W.2d 
807, 349 Mo 611. 

In re Adams’ Estate, App, 139 
S.W.2d 1037. 

N.J—In re Bender’s Estate, 192 A. 
718, 122 N.J Eq 192, affirmed In 
re Bender, 196 A. 677, 123 N.J.Eq. 
171. 

N.Y—In re Hall’s Estate, 71 N.Y.S 
2d 826, 272 App.Div. 430. 

Okl — Corpus Juris Secundum cited 
in Stuart v. King, 217 P.2d 640, 
645, 203 Okl. 23. 

R.I.—Donovan v. Potter, 37 A 2d 69, 
70 R.I. 76—Davis v. Higgins, 195 A. 
496, 69 R.I. 339. 

I Tex.—^A. & M. College of Tex. v. 

Guinn, Clv.App., 280 S.W.2d 373, er- 
I ror refused no reversible error— 
Saros v. Strickland, Civ.App., 148 
SW.2d 865, error dismissed, judg¬ 
ment correct. 

Vt.—In re Delligan’s Estate, 6 A.2d 
1. 110 Vt. 294. , 

32.66 Okl.—In re Wagoner’s Estate, 1 
118 P.2d 1083, 189 Okl. 664—In re 
Vaughn’s Guardianship, 73 P.2d 
411, 181 Okl. 274. 

S.D.—In re Sachs’ Estate, 297 N.W. 
793, 68 S.D. 18. 

32.60 Xn Alabama, on appeal, under 
statute, from Judgment of the pro¬ 
bate court in favor of decedent’s 
heirs at law against decedent’s ad¬ 
ministrator, jurisdiction of the cir- 
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I cuit court or of the supreme court 
is revisory only; judgment being re¬ 
viewed solely on the record including 
I bill of exceptions when required 
Ala—Grissett v. Hughes, 119 So 
657, 218 Ala. 621. 

32.66 Electiou to abide by lower 
court's judgment 

Okl—^Wise V. Cutchall, 41 P 2d 8G4, 
171 Okl. 60. 

33. Conn.—Dunham v. Dunham, 117 
A 504, 07 Conn 440 

Ill.—Schwartfager v. Schwartfager, 
70 NE2d 216, 330 Ill App. Ill— 
Henry v. Flynn, 268 Ill App. 220— 
Knox V. Maher, 261 Ill App. 150 
See In re Creighton's Estate, 201 
Ill.App. 271. 

Kan—Darnell v. Haines, 203 P. 712, 
110 Kan 363. 

Minn.—Oken v. Johnson, 190 NW. 
910, 160 Minn. 217. 

I Mo —Dietrich v. Jones, 53 S W.2d 
1059, 227 Mo App 365. 

N.H—Brown v. Jewell, 165 A. 713, 
86 N.H. 190. 

N.J.—In re Roth’s Estate, 62 A.2d 
811, 139 N.J.Eq 588 
Okl.— Corpus Juris Secundum cited 
in Stuart v King. 217 P.2d 640, 
545, 203 Okl. 23—Tilman v. Til- 
man, 177 P. 558, 74 Okl. 259. 

Or.—In re Mannix Estate, 29 P 2d 
364, 146 Or. 187—In re Roach, 92 P. 
118, 50 Or. 179. 

R. I.—MeSoley v. Slepkow, 173 A. 124 
—Kenyon v. Hart, 96 A. 629, 38 R. 
I. 524. 

S. D.—In re Barnes* Estate, 220 N.W. 
627, 63 SD. 200. 

4 C.J. p 728 note 40—15 C.J. p 1023 
note 91 [m], p 1024 note 94. 

34. Ill.—Schwartfager v. Schwart¬ 
fager, 70 N.E.2d 216, 830 IlLApp. 
111 . 
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judgment to pass on the judgment of the original 
court.**® 

The higher court is without jurisdiction to try 
the case de novo unless the conditions designated 
by statute as essential to the exercise of its powers 
are complied with;*® in fact, when the question 
of its jurisdiction has been raised, the court may 
properly refuse to proceed further until that issue 
is determined.*® 

Where probate matters are originally heard in 
a court of general jurisdiction sitting as a probate 
court, according to the practice in some jurisdictions, 
on appeal, the reviewing court cannot try the case 
de novo**^ unless the parties stipulate that the trial 
shall be had by equitable proceedings.*'^-® Also, un¬ 
der some statutes, on direct appeal from the probate 
court to the court of last resort, that court sits in 
error only and reviews questions of law raised by 
facts taken from the record.** 

According to the practice in some jurisdictions, 
questions within probate jurisdiction, although ad¬ 
dressed to the court’s discretion, are subject to 


APPEAR & ERROR §§ 1527-1528 

reexamination only by the court of general juris¬ 
diction, and not on further review.*® 

§ 1528. Scope of Inquiry 

a. In general 

b. Adhering to issues tried in lower court 

c. Consideration of errors committed by 

trial court 

d. Appeals from probate courts 

a. In General 

On trial de novo the appellate court will try the 
case as though it had been filed originally In the appellate 
court, and will inquire into every question on the record 
and determine the weight and sufficiency of the evidence. 
While the appellate court is not bound by the findings of 
the lower court, It will give them due deference, par¬ 
ticularly where the evidence Is conflicting. 

On a review by trial de novo, the appellate court 
will try the case, and determine the issues and the 
rights of all parties involved, as though the suit 
had been filed originally in the appellate court;** ®* 
and such an appeal removes the case in its entirety 
from the lower court to the appellate court.**-®® It 


Neb.—In rc Marsh’s Estate, 17 N.W. 

2d 471, lir, Nob 500 
Ohio —Cunningham v Bessemer 

Trust Co, 178 N E. 217, 39 Ohio 
App 535. 

34.5 Ga—Hill v. Hill, 190 SE 411, 
65 Ga.App 500 

35. Conn —Palmer v. Reeves, 182 A. 
138, 120 Conn 405 

Ohio—In re Habant’s Guardianship, 
24 NE.2d 833, 02 Ohio App. 622. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 146 Or. 187. 

Delay in fraxningr issues on appeal 
from the probate court to the dis¬ 
trict court is a mere Irregularity. 
Minn—In re Speiss’ Estate, 212 N. 

W. 167, 170 Minn. 221. 
rilingr propositions of law and fact 
The district court was not with¬ 
out jurisdiction of an appeal from 
an order of a probate court because 
of the failure timely to file a state¬ 
ment of propositions of law and fact 
and had to determine whether the 
appellants should be relieved of de¬ 
fault. 

Minn.—^In re Slingerland’s Estate, 
265 N.W. 21, 196 Minn. 354. 

Bnlss govsminir appeal from jnstios 
of ths psaos applioable 
Appeals from final judgments of 
probate courts are allowed and tak¬ 
en to the supreme court of the ter¬ 
ritory In the same manner as appeals 
are taken from the district court, 
and with like effect, when only ques¬ 
tions of law are involved in the ap¬ 
peal, irrespective of the amount in¬ 
volved; but if one desires to appeal 


from a Anal Judgment of a probate 
court, and have questions of fact re¬ 
tried in the appellate court, then he 
must appeal to the district court of 
the county in the same manner and 
form as appeals are taken from 
Judgments of Justices of the peace, 
without regard to the amount in¬ 
volved, and an appeal from a final 
judgment of a probate court, which 
involves only a question of law, can¬ 
not be taken to the district court of 
the county, but must be taken and 
prosecuted by petition in error, ei¬ 
ther by bill of exceptions and tran¬ 
script or case-made, to the supreme 
court of the territory. 

Okl —Pecker v. Cahill, 61 P. 1101, 
10 Okl 251 

Word “intsrest,” ia a statute lim. 
itiugr right of appeal from probate 
court to heir, devisee, legatee, credi¬ 
tor, or other person having “inter¬ 
est” in estate under administration, 
means pecuniary interest. 

Mo.—Hines v. Hook, 89 S.W.2d 62, 
338 Mo. 114. 

36. Conn.—Palmer v. Reeves, 182 A. 
138, 120 Conn. 405. 

37. Iowa.—In re Wulf’s Estate, 48 
NW.2d 890, 242 Iowa 1012, 33 A.L. 
R 2d 698—In re Haines' Estate, 12 
NW.2d 812, 234 Iowa 396—In re 
Hillesland’s Estate, 291 N.W. 471 
—In re Johnston’s Estate, 2G1 N. 
W. 908, 262 N.W. 488, 220 Iowa 
328—In re Baldwin’s Guardianship, 
261 N.W. 696, 217 Iowa 279—In re 
Belgard’s Estate, 212 N.W. 116, 202 
Iowa 1356—Caldwell v. Caldwell, 
186 N.W. 58. 192 Iowa 1157. 
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Suffloisuoy of svldsuos may be chal¬ 
lenged 

A case is not triable de novo on 
appeal from a probate order, except 
that appellant may challenge the 
sufficiency of evidence. 

Iowa—In re Bartholomew’s Trustee¬ 
ship, 222 NW. 356, 207 Iowa 109 
37.6 Iowa—In re Custer’s Estate, 
295 N.W 848, 229 Iowa 1061 

38. Vt—In re Gates’ Estate, 179 A. 
159, 107 Vt. 304--I'hillips v. North- 
field Trust Co., 179 A. 1.54, 107 Vt 
243. 

39. Vt—Ricci v. Bove’s Estate, 75 
A.2d 682, 116 Vt. 335—Parkhurst 
V. Hcaly’s Estate, 122 A. 895, 97 
Vt. 295 

39.50 Ariz—Duncan v. Mack, 122 P. 

2d 215, 59 Ariz. 36 
Ohio —Farrand v. State Medical Bd , 
App , 68 N.B.2d 336 
Tex.—Lone Star Gas Co. v. State, 153 
SW.2d 681, 137 Tox 279. petition 
denied Ex parte State of Texas, 62 
set. 418, 316 US. 8, 86 L Ed 679. 
Jurisdiction, control, process, and de¬ 
termination 

The court of appeals on the appeal 
of a chancery case has the same Ju¬ 
risdiction of the subject matter of 
the action, the same control over the 
pleadings, the Issuing and service of 
summons, and the final determina¬ 
tion of the case, that the court be¬ 
low had. 

Ohio.—Tinker v. Sauer, 186 N.E. 854, 
106 Ohio St. 136. 

39.55 Ohio.—Widmer v. Frettl, 116 
N.E.2d 728, 95 Ohio App. 7. 
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contemplates a review of the entire record,** *® on 
the facts as well as the law.** ** Thus the scope of 
the inquiry generally extends to and embraces every 
question which legitimately arises on the record,** 


whether or not such question was urged or relied 
on in the lower court.*^ It includes all issues of 
fact properly raised;** and the court may and must 
determine the weight and sufficiency of the evi- 


8a.60 Me.—Katz v. New England 
Fuel Oil Co., 199 A. 274, 136 Me. 
462. 

Mich.—Indubtrlal Land Co. v. City 
of Birmingham, 78 N.W.2d 666, 
346 Mich. 667. 

Mo.—Gehlert v. Smiley, 114 S.W.2d 
1029. 

N.D.—Donaldson v. City of Bismarck, 
3 N.W.2d 808, 71 N.D. 692. 

Or.—Marshall v. Frazier, 80 P.2d 42, 
169 Or. 491, rehearing denied 81 
P.2d 182, 169 Or. 491. 

Meoord In lower or appellate oonrt 
A trial de novo may be had either 
on the record made In the court or 
tribunal below, or on the record made 
in the court in which the trial de 
novo is had. 

N.D.—^In re Heart River Irr. Dist., 49 
N.W.2d 217, 78 N.D. 302. 

Amended record 

(1) In injunction proceeding in¬ 
volving record of action by the board 
of county commissioners on a con¬ 
tract, where commissioners by reso¬ 
lution amended record nunc pro tunc 
after a hearing in common pleas 
court and the filing of notice of ap¬ 
peal, the court of appeals, on hear¬ 
ing the cause de novo, could consid¬ 
er the corrected record. 

Ohio.—State ex rel. Clymer v. Board 
of County Com’rs of Marlon Coun¬ 
ty, 107 N.E.2d 662, 90 Ohio App. 
649. 

(2) On trial de novo appeal from 
decree enjoining issuance of bonds 
by joint township hospital district, 
inconsistency between exhibit which 
had been used in court of common 
pleas, and exhibit in court of ap¬ 
peals showing a nunc pro tunc rec¬ 
ord correcting errors in the original 
exhibit did not invalidate determina¬ 
tion of court of appeals, which found 
specifically that nunc pro tunc rec¬ 
ord presented the real facts and 
showed that board acted In accord¬ 
ance with law. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.E.2d 462, 162 Ohio St. 
77. 

(3) Pleadings on trial de novo and 
amendment thereof see infra 9 1630. 

39. AB Ark.—McCrlte v. Hendrix Col¬ 
lege, 133 S.W.2d 31, 198 .Ark. 1149. 

Iowa.—State v. Nichols, 44 N.W.2d 
49, 241 Iowa 962—Kurth v. Kansas 
City Life Ins. Co., 288 N.W. 90, 
227 Iowa 242. 

40. Iowa.—Board of Sup’rs of Har¬ 
rison County v. Board of Trustees 
of Pigeon Creek Drainage Dist. No. 
2, in Pottawattamie County, 264 N. 
W. 702, 221 Iowa 337—^Northwest¬ 
ern Mut. Life Ins. Co v. Blohm, 234 
N.W. 268, 212 Iowa 89. 


La.—Scott V. Moore, 39 So. 2d 741, 214 
La. 1090. 

Mich.—Taylor v. S. S. Kresge Co., 60 
N.W.2d 861, 332 Mich. 66. 

Mo.—Cuba Consol. School Dist. No. 1 
V. Pox, App., 79 S.W.2d 772—Baker 

V. Koontz, App., 18 S.W.2d 1086. 
Mont.—Thomas v. Standard Develop¬ 
ment Co., 224 P. 870, 70 Mont. 156. 

Or.—Stone v. Leonard, 261 P. 299, 
120 Or. 427—Schoren v. Schoren, 
214 P. 885, 110 Or. 272, reversed 
: on other grounds 222 P. 1096, 111 
I Or. 272. 

Tenn.—Murrell v. Bentley, 286 S.W. 
2d 359—Clemmons v. Haynes, 3 
Tenn App. 20. 

Utah.—Taylor v. Moore, 61 P.2d 222, 
87 Utah 493. 

4 C.J. p 728, note 41. 

Motions made to pleadings 

(1) Where action for specific per¬ 
formance of contract for purchase 
of realty, on appeal on questions of 
law and fact, stood for trial de novo 
in court of appeals, the court could 
consider motions or demurrers made 
to the pleadings before the submis¬ 
sion of the evidence. 

Ohio.—Cody v. Landis, 40 N.E.2d 209, 
68 Ohio App. 225. 

(2) On appeal from order denying 
motion to dismiss complaint, ques¬ 
tion of sufficiency of complaint was 
open for de novo consideration. 

N.T.—Donato v. American Locomo¬ 
tive Co., 127 N.y.S.2d 709, 283 App. 
Div. 410, affirmed 120 N.E.2d 227, 
306 N.T. 966. 

Complete disposition of case 

(1) Supreme court, which had be¬ 
fore it the entire record of the lower | 
court proceedings in an action for in¬ 
juries from automobile collision, in 
which there had been error, would 
dispose of the case, trying it on ap¬ 
peal as a suit in equity. 

Or.—Shelton v. Lowell, 249 P.2d 958, 
196 Or. 430. 

(2) An appeal from judgment in 
action in equity to enforce superadd- 
ed liability of stock of state bank 
was before the supreme court de 
novo, and the supreme court was re¬ 
quired to settle the rights of all the 
parties to the action in so far as the 
record would permit. 

Wash.—Hansen v. Agnew, 80 P.2d 
845, 195 Wash. 354. 

41. Iowa.—Seymour v. Shea, 16 N. 

W. 196, 62 Iowa 708. 

La.—Rayville v. Mann, 66 So. 967, 
136 La. 237. 

Wash.—Poole v. Schrlchte, 236 P.2d 
1044, 39 Wash.2d 568—Haag v. 

Revell, 184 P.2d 442, 28 Wa8h.2d 
883. 


42. Ark.—Langston v. Hughes, 280 
S.W. 374, 170 Ark. 272. 

Conn.—Russo v. Selelt, 119 A. 669, 
98 Conn. 898. 

Iowa.—Butler v. Lloyd, 297 N.W. 871, 
230 Iowa 422—Board of Sup’rs of 
Harrison County v. Board of Trus¬ 
tees of Pigeon Creek Drainage Dist. 
No. 2. in Pottawattamie County, 
264 N.W. 702, 221 Iowa 337—Tay¬ 
lor V. Lindenmann, 235 N.W. 310, 
211 Iowa 1122—^Frisble Bros v 
Beck. 179 N.W. 618, 189 Iowa 1126 
Ky.—Norris v. Payton, 83 S.W. 2d 
870, 260 Ky. 106. 

Mass—Hannah v. Frawley, 188 N.E 
385, 285 Mass. 28. 

Mo.—Cuthbert v. Holmes, 14 S.W.2d 

444. 

Toebe v. Wulflng, 140 S.W 2d 
1116—City Ice & Fuel Co. v. Snell, 
App.. 57 S W.2d 440. 

Neb.—Peterson v. Winkelmann, 209 
N.W. 499, 114 Neb. 714. 

Pa.—Rupniewski v. Miazga, 149 A 
193, 299 Pa. 190. 

Tenn.—^Watkins v. Sedberry, 290 S 
W. 970, 166 Tenn. 148. 

Warner v. Maroney, 66 S.W.2d 
244, 16 Tenn.App. 78. 

Utah.—Last Chance Ranch Co. v 
Erickson, 26 P.2d 952, 82 Utah 476. 
Xn its opinion on trial de novo, the 
court will not review the evidence 
in detail. It being sufficient that it 
state its conclusion thereon. 

Iowa.—Radford v. Folsom, 12 N.W 
636, 68 Iowa 473. 

Issues not submitted to jury in a 

jury case must be tried by the chan¬ 
cellor under chancery rules, and no 
motion for new trial to raise non¬ 
jury issues is necessary, and they 
are tried de novo on appeal. 

Tenn.—^Warner v. Maroney, 66 S.W. 

2d 244, 16 Tenn.App. 78. 

Merits determined 
An equitable action to recover un¬ 
der an accident policy is triable do 
novo on appeal, and the question for 
the supreme court is, not whether 
the evidence was sufficient to Justify 
submitting the case to the jury, but 
the determination of the merits. 
Iowa.—Green v. Locomotive Engi¬ 
neers’ Mut. Life & Accident Ins. 
Ass’n, 190 N.W. 934, 194 Iowa 1203. 
Waiver of accounting considered 
The supreme court hearing an ac¬ 
tion to set aside a deed de novo may 
consider waiver of accounting for 
rents collected by grantees, and oth¬ 
er claims. 

Mich.—Collins v. Lamotte, 221 N.W. 
635, 244 Mich. 604. 

Zn Oaiifomia equitable actions are 
not triable de novo in the district 
courts of appeal in the same man- 
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dcncc,^* on all the competent testimony in the | case.*^ 


ner that eaultable actions are triable 
in some juriedlctione. Appellate 
courts in California do not inter¬ 
fere with the IlndinRe on a mere con¬ 
flict of evidence, It being the province 
of the trial court to determine ques- 
tione of fact and that of the appellate 
court to review errors of law. Cases 
formerly denominated cases at law 
and cases once called cases In equity 
are now reviewed in the same man¬ 
ner. 

Cal.—^Mercer v. Frank Mellne Co., 47 
P.2d 499, 8 C.A.2d 142. 

Zn Montana the supreme court 
lacks original jurisdiction to try 
questions of fact de novo. 

Mont.—^Hoppin v. Lang, 268 P. 421, 
81 Mont. 830. 

43. Ark.—Burns v. Meadors, 287 S. 

W.2d 893, 226 Ark. 1009. 

Iowa.—Else v. Fremont Methodist 
Church, 78 N.W.2d 60—Peddlcord 
V. Peddlcord, 47 N.W.2d 264, 242 
Iowa 666—Ferguson v. Bovee, 82 
N.W.2d 924, 239 Iowa 776—Miller 
V. Merritt, 8 N.W.2d 726, 233 Iowa 
230—In re McDonald’s Estate, 149 
N.W. 897, 167 Iowa 682. 

Mich.—Wilson V. Potter, 63 N.W.2d 
413, 339 Mich. 247—Floyd v. Rob¬ 
erts, 67 NW.2d 301, 336 Mich. 696 
—Howe V. Webert, 60 N.W.2d 726. 
832 Mich. 84—Bankers Trust Co. 
V. Bradfleld, 86 N.W.2d 870, 324 
Mich. 116—Steketee v. Steketee, 26 
N.W.2d 724, 317 Mich, 100—Nebus 

V. Wein, 8 N.W 2d 280, 301 Mich. 
293—Northwest Home Owners 
Ass'n V. City of Detroit, 299 N.W. 
740, 298 Mich. 622—In re George 
L. Nadell & Co., 292 N.W. 684, 294 
Mich. 160—Bentley v. Caillo, 286 
N.W. 163, 289 Mich. 74—Snider v. 
Schaffer, 267 N.W. 791, 276 Mich. 
92. 

Mo.—Nixon V. Franklin, 289 S.W.2d 
82—Star-Times Pub. Co. v. Buder, 
245 SW.2d 69—Ash Grove Lime & 
Portland Cement Co. v. White, 238 
S.W.2d 368, 361 Mo. 1111—Hedrick 
v. Hedrick, 168 S.W.2d 69, 360 Mo. 
716—Ulrich v. Zimmerman, 163 S 

W. 2d 667, 349 Mo. 772—Taylor v. 

Hamrick, 134 S.W.2d 62—Aetna 
Ins. Co. v. O'Malley, 124 S.W.2d 
1164, 343 Mo 1232—Peikert v. Rep- 
ple, 114 S.W.2d 999, 842 Mo. 274— 
Green v. Wilks, 109 S.W.2d 859— 
Farmers & Merchants Bank of 
Festus V. Funk, 92 S.W.2d 687, 338 
Mo. 608—Batson v. Peters, 89 S W. 
2d 46—Barlow v. Scott, 86 SW.2d 
604—Shaw v. Butler, 78 S.W.2d 
420—Carter v. Burns, 61 S.W.2d 
944 —Fessler v. Fessler, 60 S.W.2d 
17, 832 Mo. 665—Cuthbert v. 

Holmes, 14 S.W.2d 444— Miller v. 
Miller, 277 S.W. 922, 811 Mo. 110 
—Canty v. Halpln, 242 S.W. 97, 294 
Mo. 118. 

Deacon v. City of Ladue, App., 
294 S.W.2d 616—Moley v. Blake- 
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man, App., 287 8.W.2d 111—Freed 
V. Oreathouse, 181 S.W.2d 41. 238 
Mo.App. 470— Drainage Diet. No. 28 
of New Madrid County v. Drain¬ 
age Diat. No. 28 of Stoddard Coun¬ 
ty, App., 146 S.W.2d 868—Toebe v. 
Wulflng, App., 140 S.W.2d 1116— 
Koch v. Clyce, App., 92 S.W.2d 985, 
232 Mo.App. 689—Grinnell Co. v. 
Farm & Home Savings & Loan 
Ass’n of Missouri, App., 74 S.W.2d 
1097—Conrath v. Houchin, 84 S.W. 
2d 190, 226 Mo.App. 261—^Kilkenny 
V. Kilkenny. 279 S.W. 184, 220 Mo. 
App. 636, certiorari quashed State 
ex rel. Kilkenny v. Daues, 289 S.W. 
560—Fernandes Grain Co. v. Hunt¬ 
er, 274 S.W. 901, 217 Mo.App. 187. 
Neb.—Gallagher v. Vogel, 61 N.W.2d 
246, 167 Neb. 670. 

N.D.—Gust v. Wilson, 60 NW.2d 202, 
79 N.D. 865, 38 A.L.R 2d 1371— 
Belt V. Belt. 82 N.W.2d 674, 76 N. 
D. 723. 

Ohio.—State ex rel. Clymer v. Board 
of County Com’rs of Marion Coun¬ 
ty. 107 N.E.2d 662. 90 Ohio App. 
549. 

Okl.—Hamilton v. Harrington, 239 P. 
618, 112 Okl. 79. 

S.C.—Turner v. Poole, 86 S.E. 966, 
102 S.C. 466. 

Tenn.—Trice v. McGill, 8 Tenn.App. 
624. 

Ooasideration of ssoondary facts 

In weighing sharply conflicting oral 
testimony, the court of appeals must 
look to secondary facts and circum¬ 
stances which will tend to give light 
to the search for the truth. 

Mo.—Fried v. Schiff, 181 S.W.2d 776, 
238 Mo.App. 470. 

Dismissal at oIoss of p laint ifT s svl. 
denoe 

On appeal from Judgment of dis¬ 
missal entered at close of plaintiff's 
evidence in chief in equity suit, 
question whether evidence was suflfl- 
cient to sustain a Judgment for 
plaintiff would have to be decided as 
a question of law by a trial de novo 
on the record. 

Neb.—Adams v. Adams, 68 N.W.2d 
172, 166 Neb. 778. 

Buffloisaoy of svidsaos 

(1) Cases tried to the court being 
triable de novo on appeal, the evi¬ 
dence must be of such character as 
to convince the appellate court. 
Iowa.—^Albia Light & Ry. Co. v. Gold 

Goose Coal A Mining Co., 186 N.W. 
671, 192 Iowa 369. 

(2) In determining a case triable 
de novo, the supreme court must con¬ 
sider the reasonableness of all the 
witnesses’ testimony and their sourc¬ 
es of knowledge, etc. 

Iowa.—Thomas Plumbing Co. v. Hlp- 
pee, 169 N.W. 169. 

<3) The district court of appeal, 
reviewing Judgment as if the case 
were being tried do novo, must view 
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the evidence In the light most favor¬ 
able to respondent and is not con¬ 
cerned with determining where the 
preponderance of evidence lies. 

Cal.—Ross V. Tlstaert, 41 P.2d 172, 
4 C.A.2d 602. 

(4) On a review de novo the ap¬ 
pellate court has before it the ques¬ 
tion of the preponderance of the evi¬ 
dence. 

Mich.—Thelon v. Mutual Benefit 
Health & Accident Ass'n, 7 N.W. 
2d 128, 304 Mich. 17. 

(6) On appeal to supreme court 
from adverse decision of district 
court in action for adjudication that 
deed was in fact a mortgage and 
trial de novo, only question was 
whether evidence supported flndings 
and conclusions of trial court that 
deed was absolute. 

N.D.—Burr v. Kelley, 74 N.W.2d 428. 
Test of trial de novo 
Where a question presented on ap¬ 
peal of an equity case requires the 
supreme court to examine into the 
evidence, the case is in effect a trial 
de novo on the record, and the par¬ 
ties are entitled to Judgment of the 
court as to what the ultimate Judg¬ 
ment should be. 

Utah.—Sharp v. Bowen, 48 P.2d 906, 
87 Utah 827. 

Whsthtr ths svidsnoe supports tbs 
flndings is the question on appeal 
where the case is heard de novo in 
the circuit court. 

Ark.—St. Louis & S. F. R. Co. v. Ft. 
Smith & Van Buren Bridge Dist., 
168 S.W. 1066, 113 Ark. 493. 

44. Ark.—Gardner v Willson, 244 S. 
W.2d 946, 219 Ark. 787—Greer v. 
Stilwell, 44 S.W.2d 1082, 184 Ark. 
1102—Harrell v Southwest Mortg. 
Co., 22 S.W.2d 167, 180 Ark. 620. 
Iowa.—Chidester v. Harlan, 169 N.W. 
659, 180 Iowa 171. 

Mo.—Deacon v. City of Ladue, App., 
294 S.W.2d 616. 

Wash.—^Darrell v. Salwt, 244 P. 668, 
138 Wash. 353—Johnston v. Ches¬ 
ser, 226 P. 442, 129 Wash. 680— 
Merritt v. McLane, 157 P. 220, 91 
Wash. 99. 

Cionsideratioa of all rulings on evi. 
denoe 

On appeal in equity case, court of 
appeals must consider all rulings 
with respect to evidence, whether ad¬ 
verse to appellee or appellant. 

Md.—France v. Safe Deposit & Trust 
Co. of Baltimore, 4 A.2d 717, 176 
Md. 306. 

Oompetenoy need not he determined 

On trial of an equity cause de novo 
in the supreme court, where there 
is sufllcient testimony to sustain the 
Judgment below, without that of a 
witness whose competency was chal¬ 
lenged, the witness’ competency need 
not be determined. 
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Wash.—Rubens v. Rubens, 172 P. 881, 
101 Wash. 676. 

45 . Ala.—Mink v. Whitfield, 118 So. 
659, 218 Ala. 834. 

Arlz.—Duncan v. Mack, Aris., 122 P. 
2d 215. 

Iowa.—McKay-Pansher Co. v. Row- 
en, 6 N.W.2d 911, 232 Iowa 660— 
Walters v. Heaton. 271 N.W. 310, 
223 Iowa 406—Gardner v. Kerlin, 
169 N.W. 177, 184 Iowa 793—Rati- 
ffan V. Ratieran. 162 N.W. 580. 181 
Iowa 860, modified on other grrounds 
165 N.W. 85, 181 Iowa 860. 

Mich.—People ex rel. Cheever v. 
Hardingr, 72 N.W.2d 83, 343 Mich. 
41—James v. Milks, 61 N.W.2d 
606, 338 Mich. 555—Edgar v. Ed¬ 
gar, 36 N.W.2d 181, 323 Mich. 861 
—Schaupeter v. Schaupeter, 26 N. 
W.2d 718, 317 Mich. 84—Mansour 
V. Hyman Winegarden Realty Corp., 
22 N.W.2d 366, 314 Mich. 262— 
Langkawel v. State Land Office 
Board, 9 N.W.2d 834, 305 Mich. 641 
—Goldberg v. Goldberg, 296 N.W. 
194, 296 Mich. 380—Preston v. 

Grand Rapids Sav Bank, 205 N.W. 
49, 232 Mich. 194—McNltt v. Mc- 
Nltt, 203 N.W. 66. 230 Mich. 303— 
Badalow v. Bogosoff, 200 N.W. 947, 
229 Mich. 299—^Lockwood v. Lock- 
wood, 189 N.W. 871, 220 Mich. 124 
—Leser v. Smith, 180 N.W. 464, 212 
Mich. 668—Hawthorne v. Dunn, 177 
N.W. 393, 210 Mich. 176—Mahder 

V. Soule, 173 N.W. 393, 207 Mich. 
40—Oliver v. Baldwin, 167 N.W. 
910, 201 Mich. 336. 

Mo.—Barr v. Snyder, 294 S.W.2d 4— 
Herrold v. Hart, 290 S.W.2d 49— 
Peste V. Bartlett, 269 S.W.2d 609— 
Larner-Diener Realty Co. v. Fred- 
man, 266 S.W.2d 689—Lowtrip v 
Green, 252 S.W.2d 624, 363 Mo. 619 
-—Ash Grove Lime & Portland Ce¬ 
ment Co. V. White, 238 S.W.2d 368, 
361 Mo. 1111—Bovard v. Bovard, 
180 S.W.2d 692, 362 Mo 963—Pres¬ 
byterian Orphanage of Missouri v. 
Pitterling, 114 SW.2d 1004, 842 
Mo 299—Franklin v. Moss, 101 S. 

W. 2d 711—Lastofka v. Lastofka, 
99 S.W.2d 46, 339 Mo. 770—Jones 

V. Peterson, 72 S.W.2d 76, 336 Mo. 
242—Noell V. Remmert, 30 S.W 2d 
1009, 326 Mo. 148—State ex rel. 
and to Use of Pugh v. Public 
Service Commission, 10 S.W.2d 946, 
821 Mo. 297—^Watt v. Loving, 240 
S.W. 122—Huggins v. Hill, 236 S. 

W. 1061—Security Nat. Bank of 
Oklahoma City v. People’s Bank 
of Sullivan, 230 S.W. 87. 287 Mo. 
464—Thompson v. Kottwitz, 220 
S.W. 964. 

Ehisign V. Home for Jewish Aged, 
App., 274 S.W.2d 602—^Dressel v. 
City of Crestwood, App., 267 S.W. 
5d 286—Burnett v. Sladek, App., 251 
8.W.2d 397—Rubenstein v. City of 
Salem, App., 210 S.W.2d 882—Bus- 
■an V. Del Commune, 199 S.W.2d 


18, 289 Mo.App. 859—National Sur. 
Corp. v. Burger's Estate, 186 S.W. 
2d 610, 238 Mo.App. 730—Hack- 
barth v. Gibstine, App., 182 S.W.2d 
113—Pried V. Schiff, App., 181 S.W. 
2d 776—Jones v. City of Ferguson, 
App., 164 S.W.2d 112—Hente v. 
Mlchie, 161 S.W.2d 107, 236 Mo.App. 
322—Wuelker v. Maxwell, App., 70 
S.W.2d 1100—^Place v. Union Tp., 
App., 66 S.W.2d 684—^Dennig v. 
Graham. 69 S.W.2d 699. 227 Mo. 
App. 717—Yardley v. Caruthersville 
Motor Co., 36 S.W.2d 971, 226 Mo. 
App. 821—King v. King. 24 S.W.2d 
704, 223 Mo.App. 1082—Tate v. 

Citizens' Sav. Bank of Cabool, 21 
S.W.2d 222, 223 Mo.App. 967—McEl- 
vain V. McElvain, App., 20 S.W.2d 
912—Lademan v. Lamb Const. Co., 
App., 297 S.W. 184—Greisinger v. 
Klinhart, App., 282 S.W. 473, Quash¬ 
ed State ex rel. Greisinger v. Cox, 
292 S.W. 76—Aposteles v. Vasil, 
App., 269 S.W. 961—^Downey v. 
Sklebar, App.. 261 S.W. 697—^Addi¬ 
son V. Cope, 243 S.W. 212, 210 Mo. 
App. 669—Conrad v. Boogher, 214 
S.W. 211, 201 Mo.App. 644. 

Neb.—State v. Delawar e-Hickman 
Ditch Co., 210 N.W. 279, 114 Neb. 
806—Magill v. Magill, 209 N.W. 
241, 114 Neb. 636—King v. De Tar, 
199 N.W. 847, 112 Neb. 636—Mil¬ 
ler V. Baker, 199 N.W. 846, 112 
Neb. 375—Miksch v. Tassler, 187 
N.W. 796, 108 Neb. 208—Greusel v. 
Payne, 185 N.W. 336, 107 Neb. 84— 
Dappen v. Weber, 184 N.W. 962, 106 
Neb. 812, affirmed 187 N.W. 230, 106 
Neb. 812. 

N.D.—Gust V. Wilson, 60 N.W.2d 202, 
38 A.LR.2d 1371—Verry v. Yuly, 
15 N.W.2d 210, 73 N.D. 346—Mc- 
Millen v. Chamberland, 298 N.W. 
767, 71 N.D. 66—Holien v. Stave- 
teig, 291 N.W. 641, 70 N.D. 36— 
Nord V. Nord, 282 N.W. 607, 68 N 
D. 660—Passenger v. Coan, 238 N. 
W, 773, 61 N.D. 669—^Andersen v. 
Resler, 223 NW. 707, 67 N.D. 666 
—First Nat. Bank v. Weiss, 211 N. 
W. 979, 64 N.D 883—Merchants’ 
Nat. Bank of Wimbledon v. Col- 
lard, 157 N.W. 488, 33 N.D. 666. 
Ohio.—Rappoport v. Goodwin, App., 
136 N.E.2d 890. 

Okl.—Scott V. Cover, 165 P. 889, 66 
Okl. 169. 

Or.—In re Krachler’s Estate, 263 P. 
2d 769, 199 Or. 448—Shepard v. 
Purvine, 248 P.2d 362, 196 Or. 348 
—Smith V. Vehrs, 242 P.2d 686, 
194 Or. 492—Kingsley v. Jacobs, 
241 P.2d 116, 194 Or. 394—Meads 
V. Stott, 239 P.2d 694, 198 Or. 609 
—^Dorsey v. Oregon Motor Stages, 
194 P.2d 967, 183 Or. 494—State ex 
rel. Blumauer v. Lawrence, 36 P. 
2d 784, 148 Or. 388—Bjorkman v. 
Columbia Wrecking & Fuel Co., 
279 P. 633, 130 Or. 189—Yokota v. 
I Lindsay, 242 P. 613, 116 Or. 641— 

1010 


R. R. Thompson Estate Co. v. 
Kamm, 213 P. 417, 107 Or. 61, 28 
A.L.R. 722—Metropolitan Invest¬ 
ment & Improvement Co. v. Schou- 
weller, 164 P. 870, 88 Or. 696. 

Tenn.—^Fourth & First Bank & Trust 
Co. v. Standard Acc. Ins. Co., 12 
Tenn.App. 311—Livingston v. U. S. 
Fire Ins. Co., 7 Tenn.App. 280— 
Russell v. Russell, 3 Tenn.App. 
232. 

Wash.—^Waagen v. Gerde, 219 P.2d 
696, 36 WaBh.2d 668—Darnell v. 
Noel, 208 P.2d 1194, 34 Wash.2d 428 
—Osawa V. Onlshi, 206 P.2d 498, 
23 Wash.2d 646—^Wingard v. Pierce 
County, 160 P.2d 1009, 23 Wash.2d 
296—Hardinger v. Fullerton, 5 P. 
2d 987, 166 Wash. 483—Kelley 

Clarke Co. v. Northwestern Fish¬ 
eries Co., 197 P. 32, 116 Wash. 263 
—Falco V. Blodgett, 166 P. 407, 90 
Wash. 619. 

4 C.J. p 728 note 46. 

Sffeot of due deference mle 

It is duty of appellate court to 
reach such decision, after consider¬ 
ing all evidence and giving due defer¬ 
ence to chancellor’s advantage in 
hearing and observing witnesses as 
they te.stifled, as appellate court 
thinks should have been made by 
chancellor who tried case, but due 
deference rule does not reQUire ap¬ 
pellate court blindly to follow deci¬ 
sion below, and if careful considera¬ 
tion of all evidence convinces appel¬ 
late court that wrong decision ha.^ 
been made it must not follow easy 
way and affirm judgment. 

Mo—McBee v. Twin City Fire Ins 
Co.. 238 SW.2d 685, 241 Mo.App. 
404. 

Abseiios of fact flndlags 

Fact findings are not essential or 
necessary to support a decree in an 
equity case triable de novo on appeal. 
Wash—In re Flynn’s Estate, 43 P.2d 
8, 181 Wash. 264. 

Exercise of own Judgment 

The supreme Judicial court review¬ 
ing cm equity decree must examine 
evidence and decide the case accord¬ 
ing to its own Judgment, giving due 
weight to the Judge’s findings. 

Mass.—Brooks v. Bennett, 177 N.E 
685, 277 Mass. 8. 

Increase of award 

In equity the supreme court exer¬ 
cising the right to try the Issues de 
novo may find in view of the evi¬ 
dence a value to land in excess of 
that found by the trial court. 

Mo.—^McLure v. National Bank of 
Commerce in St. Louis, 172 S.W. 
836, 263 Mo. 128. 

Soundness of award 

In a suit to cancel a fire insur¬ 
ance appraisal and to recover for 
loss, the appellate court in trying 
the case de novo must determine the 
soundness of the lower court’s award, 



6 C.J.S. 

and will consider them only in so far as they may 
be helpful,^5.6 and has in fact been held to have 
the duty to reach an independent conclusion as to 
the findings, without reference to, or uninfluenced 
by, the conclusion of the trial court.^5-1® However, 
the lower court^s findings will not be disturbed un- 
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less they are erroneous or against a preponderance 
of the evidence nor will the decree of the lower 
court be reversed unless the appellate court is con¬ 
vinced that it is unfair, inequitable, and not in ac¬ 
cordance with justice.^ 


although there was substantial evl -1 

dence on which to base the finding. 

Mo—Schwartzman v. London & Lan¬ 
cashire Fire Ins. Co., Limited, of 
Liverpool, England, 2 S.W.2d 693, 
318 Mo. 1089. 

45.6 Ohio.—Heck v. Reck, App., 46 
N.E.2d 429. 

45.10 Neb.—Uptegrove v. Elsasser, 
74 N.W.2d 61, 161 Neb. 527—Miller 
V. Miller, 71 N.W.2d 478, 160 Neb 
766—Barrett v. Hand, 63 N.W.2d 
185, 158 Neb. 273—Lackaff v. 

Bogue, 62 N.W.2d 889, 158 Neb 174 
—Budde V. Anderson, 58 N.W.2d 
204, 156 Neb. 812—Frankenberger 

V. Holm, 46 N.W.2d 901, 164 Neb. 
80—Eirich v. Ostwald, 46 NW.2d 
686, 154 Neb. 8, rehearing denied 
47 N.W.2d 674, 154 Neb. 277—Rob¬ 
inson V. Dawson County Irr. Co, 
15 N.W.2d 231, 146 Neb. 32—Nitzel 
& Co. V. Nelson, 14 N W.2d 197, 144 
Neb. 6G2—Dundee Realty Co. v. 
City of Omaha, 13 N.W.2d 634, 144 
Neb. 448—Beard v. Morgan, 10 N. 

W. 2d 253, 143 Neb. 603—Otto v. L 
L Coryell & Son, 3 N.W.2d 915, 141 
Neb. 498—Sherwood v. Salisbury, 
299 N.W. 186, 139 Neb. 838—Gable 
V. Carpenter, 287 N.W. 70, 136 Neb 
669. 

Ohio.—Adams v. Snouffer, 87 N.E 2d 
484, 88 Ohio App 79, motion over¬ 
ruled 119 N.E 2d 86—Laymon v. 
Bennett, 61 N.E 2d 624, 75 Ohio 
App. 233—Inboden v. L. W. Hawk¬ 
er, Inc., App., 41 N.E 2d 271. 

46. Ark.—Smith v. Powell, 289 S.W. 
2d 689—Little v. Farm Bureau Co¬ 
op. Mill & Supply, 272 S.W.2d 818, 
224 Ark. 289—Sorvaes v. Bryant, 
260 S.W.2d 134, 220 Ark. 769— 
Staggs V. Story, 260 S.W.2d 126, 
220 Ark. 823—Hembey v. Postal 
Life & Cas. Co. of Kansas City, 
Mo., 238 S.W.2d 647, 218 Ark. 702 
—Page V. Woodson, 200 S,W.2d 
768, 211 Ark. 289—Crow v. John¬ 
ston, 194 S.W.2d 193, 209 Ark. 1063 
-Smith V. Smith, 191 S.W.2d 966, 
209 Ark. 646—Le Croy v. Sigman, 
191 S.W.2d 461, 209 Ark. 469—Cul- 
lins V. Webb, 187 S.W 2d 173, 208 
Ark. 631—Braswell v. Brandon, 186 
S.W.2d 271, 208 Ark. 174—Douglas 

V. Jones, 179 S.W,2d 181, 207 Ark. 

62—Civil Service Commission of 
Van Buren v. Matlock, 178 S.W.2d 
662, 206 Ark. 1146—^Karues v. Gen¬ 
try. 172 S.W.2d 424, 206 Ark. 1112 
—Ark.-La Electric Co-op. v. Ran- ' 
dall, 169 S.W.2d 874, 206 Ark. 646— 
Bank of Atkins v. Orlfllns, 168 S. 

W. 2d 882, 206 Ark. 208—Southeast 


I Arkansas Freight Lines v. Arkan- 
I sas Corporation Commission, 166 
S.W.2d 262, 204 Ark 1023—Eng¬ 
land V. Scott, 166 S.W 2d 1014, 205 
Ark. 47—Potashnick Truck Serv¬ 
ice V. Missouri & Arkansas Transp. 
Co., 167 S.W.2d 612, 203 Ark. 606 
—Brannan v. Paul Sanders & Son, 
144 S.W.2d 474, 201 Ark. 306—Fos¬ 
ter-Grayson Lumber Co. v. Bond, 
125 S.W.2d 106, 197 Ark. 1003— 
Edmonson v. Hammcrschmidt Lum¬ 
ber Co., 108 S.W.2d 1076, 194 Ark. 
612—Hangen v. Brewer, 47 S.W.2d 
789, 186 Ark. 1188—Hale v. Hale, 
18 SW2d 341, 179 Ark. 763—Lynn 
V. Quillen, 13 SW.2d 624, 178 Ark. 
1160—Barham v. Federal Reserve 
Bank, 5 S.W.2d 318, 176 Ark. 1082 
—Adams V Harrell, 292 S.W. 409, 
173 Ark. 123—Ward v. Mcllroy, 
290 SW. 46, 172 Ark 704—Moore 

V. Moore, 281 S.W. 657, 170 Ark. 

1194—Bilyeu v. Wood, 278 S.W. 48. 
169 Ark. 1181—Vassar v. Mitchell, 
276 SW. 606, 169 Ark. 792— 

Vaughan v. Hill, 242 S.W. 826, 154 
Ark. 628—Doane v. Rising Sun 
Mining Co., 213 S.W. 399, 139 Ark. 
605. 

Cal —Burtls v. Universal Pictures 
Co, 256 P.2d 933, 40 C.2d 823. 

Mich.—Cook V. Fraser, 299 N.W. 113, 
298 Mich. 374—Diel v. DIel, 298 N. 

W. 478, 298 Mich. 127—Collins v. 
Hull, 240 N.W 37. 266 Mich. 607. 

Mo—Tweed v. Timmons, 263 S W.2d 
176—Been v. Jolly, 247 S.W.2d 840 
—Bohn sack v. Hanebrink, 240 S. 
W 2d 903—Belleville Casket Co. v. 
Brueggeman, 182 S.W.2d 555, 353 
Mo. 357—Connell v. Jersey Realty 
& Investment Co., 180 S.W.2d 49, 
362 Mo. 1122—^Niehaus v. Madden, 
156 S.W 2d 141, 348 Mo. 770—Tower 
Grove Bank & Trust Co. v. Duing, 
144 S.W.2d 69, 346 Mo. 896, 162 A. 
L.H. 1326. 

Herbert v. Herbert, App., 272 S 
W.2d 706—Leader v. Pennell, App, 
271 SW.2d 67—Dredge v. Busby, 
App., 269 SW.2d 122—Brixey v. 
Luna, App., 254 S.W.2d 23—Bay 
V. Elmer, 237 S.W.2d 932, 241 Mo. 
App 389—Sewell v. Ladd, App., 
168 S.W.2d 762—O’Bannon Banking 
Co. V. Blankenship, App., 128 S.W. 
2d 271. 

N.D.—Donovan v. Johnson, 274 N.W. 
124, 67 ND. 460. 

Okl.—^Lindsay v. Britt, 280 P. 609, 
138 Okl. 163. 

Or.—Mogul Transp. Co. v. Larison, 
181 P.2d 139, 181 Or. 262. 

Tenn.—McCalla v. Rogers, 116 S.W. 
2d 1022, 178 Tenn. 239. 
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Utah.—Dem Inv. Co v. Carbon Coun¬ 
ty Land Co., 75 P.2d 660, 94 Utah 
76—Jensen v. Howell, 282 P. 1034, 
76 Utah 64. 

Wash.—Paddock v. Todd, 226 P.2d 
876, 37 Wash.2d 711—Vance v. In¬ 
gram, 133 P2d 938, 16 Wash.2d 
399—Rapp V. Ellis, 129 P.2d 646, 
14 Wash 2d 669—Hubbard v. Grand- 
QUist, 71 P.2d 410, 191 Wash. 442 
—Roethemeyer v. Milton, 60 P.2d 
694, 187 Wash. 682—Ritzville Trad¬ 
ing Co. V. Harrington State Bank, 
297 P. 190, 161 Wash. 464—Miller 

V. Reeves, 172 P. 816, 101 Wash. 
642—Jones-Rosquist-Killcn Co. v. 
Nelson, 167 P. 1130, 98 Wash. 639 
—Quinn v. Mutual Life Ins. Co. of 
New York, 158 P. 82, 91 Wash. 543 
—Cornwall v. Anderson, 148 P. 1, 
85 Wash. 369. 

Oorreotion of findings 
Where the record shows evidence 
supporting each conclusion in the 
finding, and does not dhsclose that 
the court refused to find any fact 
established by undisputed evidence, 
a motion to correct such finding will 
bo denied. 

Conn.—Coffin v. Laskau, 94 A. 370, 89 
Conn. 326, L.R.A 1915E 959. 

Following Judgment below 

The supremo court can abide by 
the Judgment of the chancellor, al¬ 
though hearing the case anew. 

Mo.—Webb v. Cotton, 271 S.W. 768, 
308 Mo. 272. 

47. Ark.—Clemenson v. Rebsamen, 
168 SW.2d 195. 205 Ark. 123. 

Ky.—United Carbon Co. v. Maynard, 
146 S W.2d 45, 281 Ky. 823. 

Mich-Dillon v. Yankee, 78 N.W.2d 
131, 346 Mich 491—Vines v. Vines, 
73 N.W.2d 913, 344 Mich. 222— 

Crooker v. Crooker, 65 N.W.2d 767, 
340 Mich. 260—Kelley v. Dodge, 
64 N.W.2d 730, 334 Mich. 499— 

Rinke v. Rinke, 48 N.W.2d 201, 830 
Mich 615—Barar v. Phillips, 43 N. 

W. 2d 846, 328 Mich. 267—Pence 

V. Wessels, 30 N.W.2d 834, 320 

Mich. 195—Schwafert v. Doerner, 
27 N.W.2d 316, 317 Mich. 715— 

Timm V. Parker, 25 N.W.2d 194, 

316 Mich. 269—Westgate v. West- 
gate, 9 N.W.2d 661, 805 Mich. 423, 
certiorari denied Westgate v. Tlm- 
mer, 64 S.Ct. 61, 320 U.S. 765, 88 L. 
Ed. 449—^Von Kozlow v. Charles 
Noble & Co., 5 N.W.2d 610, 802 
Mich. 629—Sprenger v. Sprenger, 
299 N.W. 711, 298 Mich. 661—Lang- 
dell v. Langdell, 280 N.W. 758, 286 
Mich. 268—Moore v. Moore. 208 N, 

W. 666, 231 Mich. 209. 
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In some cases it has been held that the findings of 
fact of the justice below are conclusive unless they 
are clearly wrong and the appellate court will 
not readily substitute its own opinion for that of the 
trial judge and it has even been held that the 
appellate court will not reverse the trial court’s find¬ 
ing of fact on an issue where there is competent evi¬ 
dence to sustain it.^'^-l® 


While it has been stated that, in determining the 
issues of fact de novo, no weight should be given 
to the findings of fact by the trial court unless the 
evidence is so conflicting as to leave the minds of 
the higher court in doubt as to where the preponder¬ 
ance lies, that is, where the evidence is evenly poised 
or nearly so,^^ it may be laid down as a general 
rule that the higher court should give due deference 
or due or appreciable weight to the findings.^^ This 


Wash.—Jones v. Standard Sales, 209 
P.2d 446, 34 Wash.2d 646—Lyle v. 
Haskins, 168 P.2d 797, 24 Wash.2d 
888 . 

Plalatiir Slot Mtitlod to rsllsf 
The court of appeals, reviewing 
case de novo, as reaulred on equity 
appeal, and finding that appealing 
plaintiffs are not entitled to relief 
sought under pleadings and evidence, 
need not review trial judge’s fact 
findings. 

Mo.—O’Connell v. Reuter, 178 S.W. 

2d 464, 237 Mo.App. 887. 

XMffereat oonolusioa of appsUate 
court 

Mich.—Barrett v. Swisher, 37 N.W.2d 
655. 324 Mich. 638—Zak v. Gray, 37 
N.W.2d 650, 324 Mich. 622. 

47. B Me.—^Wolf v. W. 8 . Jordan Co., 
82 A 2d 93, 146 Me. 374—Tuttle v. 
Howland, 75 A.2d 374, 146 Me. 246 
—Berman v. Griggs, 76 A. 2d 866, 
145 Me. 258. 

Burden of proving findings wrong see 
infra fi 1531. 

47.10 Mich.—General Magnetic Corp. 

V. United Elec. Radio & Mach. 
Workers of America, Local 987, 
CIO, 44 N.W.2d 140, 828 Mich. 642. 

47.1B Mich.—^Whittaker v. Whittak¬ 
er. 72 N.W.2d 207, 843 Mich. 267— 
Pheney v. Petoskey, 20 N,W.2d 771, 
812 Mich. 681—Lynder v. Schulkin, 
9 N.W.2d 672, 305 Mich. 451. 
Judgment held rsqulrsd to he re¬ 
versed 

Neb.—Ballmer v. Smith, 63 N.W.2d 
862, 158 Neb. 495. 

48. Ark.—Greiyson v. Bowie, 122 S. 

W. 2d 636, 197 Ark. 128—Bryant v. 
Edgmon, 90 S.W.2d 994, 192 Ark. 
20—Leach v. Smith, 197 S.W. 1160, 
130 Ark. 465. 

49. Arlz.—^Duncan v. Mack, 122 P.2d 
215, 69 Arlz. 29. 

Iowa.—Hadsall v. West, 67 N.W.2d 
616, 246 Iowa 606—Central Fibre 
Products Co. V. Lorenz, 66 N,W.2d 
80, 246 Iowa 884—Huffman v. Hill. 
66 N.W.2d 206, 245 Iowa 935— 
Bell V. Plerschbacher, 62 N.W.2d 
784, 245 Iowa 436—Owen v. Wilden 
Hospital. 62 N.W.2d 186, 246 Iowa 
882—Snieders v. Brantsen, 60 N. 
W.2d 779, 245 Iowa 81—Heng v. 
Heng, 56 N.W.2d 484, 244 Iowa 226 
—Modem Heat 4b Power Co. v. 
Bishop Steamotor Corp., 34 N.W. 
2d 581, 239 Iowa 1267—Shalla v. 


Shalla, 23 N.W.2d 814, 287 Iowa 
762—Hatheway v. Hanson. 297 N. 
W. 824, 230 Iowa 386—Western- 
dorf V. Westerndorf, 174 N.W. 369, 
187 Iowa 659—Lade v. Board of 
Sup’rs of Hancock County, 166 N. 
W. 586, 183 Iowa 1026—Baker v. 
Baker, 161 N.W. 469. 169 Iowa 
473. 

Mich.—^Vander Honing v. Taylor, 73 
N.W.2d 468, 344 Mich. 24—Kolasin- 
ski V. Huston, 72 N.W.2d 143, 343 
Mich. 262—Cantleny v. Friebe, 67 
N.W.2d 102, 341 Mich. 143—Kwlat- 
kowskl V. Antoneckl, 44 N.W. 2d 
856, 329 Mich. 32—Seremetls v. 
Cook, 42 N.W.2d 136, 827 Mich. 450 
—Monger v. Monger, 42 N.W.2d 
106, 327 Mich. 306—Atzinger v. 
Atzinger, 87 N.W.2d 764, 825 Mich. 
78—Johnson v. Johnson, 27 N.W.2d 
328, 318 Mich. 21—Battle Creek 
Food Co. V. Kirkland, 299 N.W. 167, 
298 Mich. 515. 

Mo,—Nixon V. Franklin, 289 S.W.2d 
82—Jaeger v. Reynolds, 276 S.W. 
2d 182—Early v. Koelbel, 273 S.W. 
2d 312—Howell v. Reynolds, 249 
S.W. 2d 881—State ex rel. Taylor v. 
Anderson, 242 S.W.2d 66, 362 Mo. 
513—^Kramer v. Johnson, 238 S. 
W.2d 416, 861 Mo. 1085—^Zinser 

V. Lucks, 285 S.W.2d 844, 861 Mo. 
671—Schell V. City of Jefferson, 
235 S.W.2d 851, 361 Mo. 495—Mc¬ 
Coy v. McCoy, 227 S.W.2d 698, 360 
Mo. 199—Holland v. Martin, 198 S. 

W. 2d 16, 855 Mo. 767—Gamache v. 
Doering, 189 S.W.2d 999, 354 Mo. 
644—Lewis v. Home Land & Loan 
Co., 173 S.W.2d 63—^Feigenspan v. 
Pence, 168 S.W.2d 1074, 350 Mo. 
821—Bullock V. E. B. Gee Land 
Co., 148 S.W.2d 666, 347 Mo. 721— 
Rhodus V. Geatley, 147 S.W.2d 631, 
347 Mo. 397—St. Louis Union Trust 
Co. V. Busch, 145 S.W.2d 426, 346 
Mo. 1237—Naslund v. Moon Motor 
Car Co., 184 S W.2d 102, 845 Mo. 
466—Adew v. Dalton, 107 S.W.2d 
1070, 341 Mo. 454—Lanphere v. 
Affeld, 99 S.W.2d 36—Hannibal v. 
Hannibal Bros. Ice Co., 98 S.W. 2d 
1010, 838 Mo. 1242—Farmers & 
Merchants Bank of Festus v. Funk. 
92 S.W.2d 587, 338 Mo. 608—Hock- 
enberry v. Cooper County State 
Bank of Bunceton, 88 S.W.2d 1031, 
888 Mo. 81—^First Nat. Bank v. 
Link, 275 S.W. 986. 

Deacon v. City of Ladue, App., 
294 S.W.2<i 616—^Montgomery v. 
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Oetty, App., 284 S.W.2d 813—Sid- 
ney Smith, Inc. v. Steinberg, App., 

280 SW.2d 696—City of Splckards- 
ville v. Terry, App., 274 S.W.2d 21 
—Miller v. Berry, App., 270 S.W. 
2d 666—Likens v. Sourk, App., 263 
S.W. 2d 462—^Prugh, Combest & 
Land, Inc. v. Llnwood State Bank, 
App., 241 S.W.2d 83—^Bowman v. 
City of East Prairie, App., 240 S. 
W.2d 203—Matthews v. MeVay, 
234 S.W.2d 983, 241 Mo.App. 998— 
Boeving v. Vandover, 218 S.W. 2d 
176, 240 Mo.App. 117—^Pursley v. 
Pursley, App, 215 S.W 2d 302— 
City of Rolla, to Use of Schulz, v. 
Studley, App., 120 S.W.2d 186— 
Burroughs v. Lasswell, App., 108 
S.W.2d 706—^Bowers v. Boyd, App., 
106 S.W.2d 69. 

•.D.—Ressler v. Nellsen, 76 N.W.2d 
167—Minor v. Building and Const. 
Trades Council, 76 N.W 2d 139— 
Fedorenko v. Rudman, 71 N.W. 2d 
332—Zimmerman v. Kitzan, 65 N. 
W.2d 462—Braaten v. Brenna, 63 
N.W.2d 302—Ellison v. Ellison, 64 
N.W.2d 666, 79 N.D. 46—Klundt v. 
Pfelfle, 41 N.W.2d 416, 77 N D. 
132—^Bryan v. Schatz, 89 N.W.2d 
436, 77 N.D. 9—^Agrest v. Agrest, 
27 N.W.2d 697, 76 N D. 318—Nich¬ 
ols V. Schutte, 26 N.W.2d 616, 75 
N.D. 207—Kolb v. Kolb, 26 N.W. 
2d 484, 76 N.D. 181—Schott v. 
Bnander, 16 N.W.2d 303, 73 N.D. 
862—SinerluB v. Anderson, 14 N. 
W.2d 280, 73 N.D. 269—Charon v. 
Wlndingland, 4 N.W.2d 646, 72 N. 
D. 70—McMillen v. Chamberland, 
298 N.W. 767, 71 N.D. 66—Buchan¬ 
an v. Buchanan, 285 N.W. 76, 69 N. 
D. 208—Nord v. Nord, 282 N.W. 
607, 68 N.D. 660—^Kvame v. Farm¬ 
ers Co-op. Elevator Co. of Slmcoe, 

281 N.W. 62, 68 N.D. 439—South- 

all v. Mlckelson, 277 N.W. 601, 68 
N.D. 191, 120 A.L.R. 693—Dono¬ 
van V. Johnson, 274 N.W. 124, 67 N 
D. 460—^Hay hurst v. Hay hurst, 266 
N.W. 663, 66 N.D. 466—Depositors’ 
Holding Co. V. Brown, 261 N.W. 
295, 64 N.D. 222—Stromberg v. 

French, 236 N.W. 477, 60 N.D. 760 
—First Nat. Bank v. Weiss, 211 N. 
W. 979, 64 N.D. 888—Doyle v. 
Doyle, 202 N.W. 860, 62 N.D. 880. 

Or.—Mallck v. Malick, 298 P.2d 841 
—^Hunter v. Hunter, 896 P.2d 195, 
207 Or. 219—Gardner v. Dollina, 
288 P.2d 796, 206 Or. 1—Guy Rob¬ 
erts Lumber Co. v. Bridges, 280 P* 
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is particularly true where the findings are based on 
conflicting testimony or evidence, where such evi¬ 
dence is close or evenly poised, not preponderating 
greatly one way or the other.50.6 

The basis of the rule that the appellate court 


should give weight to the findings of the lower court 
on conflicting evidence is that due weight should be 
given to the advantage of the trial judge in seeing 
the witnesses, hearing their testimony, and noting 
their demeanor on the stand and their candor or 
want of candor.51 Thus, when evidence on ma¬ 


id 882. 203 Or. 482—Rea v. Rea. 
245 P.2d 884. 195 Or. 262. 

Wash.—Fisher v. Hagstrom, 214 P. 

2d 654. 85 Wash 2d 632. 

4 C.J. p 728 note 46. 

Burden of proof on trial de novo see 
infra 8 1531. 

Tiadlags at variance with evidence 

Although great weight should be 
given to the opinion and Judgment 
of the chancellor when he is sus¬ 
tained by the evidence, his findings, 
when at variance with the evidence, 
are accorded, at trial de novo on ap¬ 
peal. only such weight as they In 
grood conscience should receive. 

Ky.—Reynolds Bros. v. Moody. 243 S. 
W. 36, 196 Ky. 610. 

50. Iowa.—Sjulln v. Clifton Furni¬ 
ture Co, 41 N.W.2d 721, 241 Iowa 
761—Hilliard v. Hilliard, 39 N.W. 
2d 624, 240 Iowa 1394—Keplinger v. 
Barer, 16 N.W.2d 284, 234 Iowa 
1135—In re Custer’s Estate, 295 N. 
W. 848, 229 Iowa 1061—Horn v 
Milwaukee Mechanics Ins. Co., 290 
N.W. 8. 227 Iowa 1045—Rieper v. 
Berner, 271 N.W. 619, 222 Iowa 
1399—Thompson Bros. v. Phillips, 
200 N.W. 727, 198 Iowa 1064— 
Lowe v. Goldberg, 196 N.W. 44. 
Mich —Stevenson v. Aalto, 63 N.W 
2d 382, 333 Mich. 682—Seifierlein 
V. Foerster. 187 N.W. 602, 218 

Mich 179. 

Mo.—Bogad V. Wachter, 283 S.W.2d 
609—Nichols v. Wirts, 270 S.W 2d 
801—Hubert v. Magidson, 243 S.W. 
2d 337—Bltzenburg v. Bitzenburg, 
226 S.W.2d 1017, 860 Mo. 70— 

Wright V Brown, 177 S.W.2d 606— 
Deitz V Deitz. 172 S W.2d 866, 351 
Mo. 306—Hamilton v. Steininger, 
168 S.W.2d 69, 350 Mo. 698—Stone 
V. Hohmann, 146 S.W.2d 661, 347 
Mo. 184—HolYman v. Hogan, 137 
S.W.2d 441, 345 Mo. 903—Citizens 
Bank of Pleasant Hill v. Robinson, 
117 S.W.2d 263, 842 Mo. 697— 

Blackiston v. Russell, 44 S W.2d 22, 
328 Mo. 1164—^Woodruff v. Cole, 
269 8W. 699, 807 Mo. 19—Walsh 

V. Walsh, 226 S W. 236, 286 Mo. 
181—Henderson v. Ressor, 178 S. 

W. 176, 265 Mo. 718, error dis¬ 
missed 89 S.Ct 21, 248 U.S. 536, 
68 L.Ed. 408. 

Deacon v. City of Ladue. App., 
294 8.W.2d 616—Winslow v. Sauer- 
wein, App., 286 S.W. 2d 21—Ami tin 
V. Izard, App., 252 S.W.2d 635— 
Burnett v. Sladek, App., 261 S.W. 
2d 897—^Freed v. Greathouse, 181 
S.W.2d 41, 288 Mo.App. 470—Clay- 
brook V. SauUberry, A 4 >p., 204 S.W. 


Neb.—Hipsley v. Hipsley, 76 N.W.2d 
462, 162 Neb. 518—Heppe v. State, 
76 N.W.2d 266, 162 Neb. 403— 
Shepardson v. Chicago, B. & Q. R 
Co., 69 N.W.2d 376, 160 Neb. 127— 
Graham Ice Cream Co. v. Petros, 
264 N.W. 869, 127 Neb. 172—Conroy 

V. Garries, 264 N.W. 262, 126 Neb. 
780—Broeker v. Day, 246 N.W. 490, 
124 Neb. 816—In re Waller’s Es¬ 
tate, 217 N.W. 688, 116 Neb. 362— 
Mlkach v Tassler, 187 N.W. 796, 
108 Neb. 208. 

N.D—First Citizens' Bank v. Secur¬ 
ity State Bank of Wlldrose, 226 N. 

W. 628, 68 N.D. 476. 

Or.—Koch V. Rice, 237 P.2d 494, 193 
Or. 102—Ruddy v. Oregon Auto. 
Credit Corp., 174 P.2d 603, 179 Or. 
688 . 

Evidence In direct oonliiot 

Where evidence on each side is 
clear and unequivocal but in direct 
conflict, the supreme court in a trial 
de novo will not interfere with the 
decision of the trial court. 

Wash—Harrison v. Smith, 167 P. 89, 
98 Wash 154. 

Presumption 

It has been said that there Is a 
presumption In favor of the findings 
of the trial court made on conflicting 
evidence. 

Ark.—Mays v. Blair, 179 S.W. 331, 
120 Ark. 69. 

Tenn.—Yates v. Coca-Cola Bottling 
Works, 14 Tenn.App. 7. 

60.5 Ark—Thiel v. Cernln, 276 S.W. 
2d 677, 224 Ark. 864—Brown v. 
Ozark Black Marble Co., 268 S.W. 
2d 882, 222 Ark. 280—City of Little 
Rock V. Newcomb, 239 S.W.2d 760, 
219 Ark. 74, 

Mo.—Barr v. Snyder, 294 S.W.2d 4. 
Kerr v. Prudential Ins. Co. of 
America, 194 S.W.2d 706, 238 Mo 
App. 972—Holland Bemklng Co. v. 
Robertson, 149 S.W.2d 909, 237 

Mo App 629—Bank of Brumley v. 
Ballenger, App., 128 S.W.2d 647— 
Central Missouri Oil Co. v. City of 
St. James, 111 S.W.2d 215, 232 Mo. 
App. 142. 

51. Iowa.—Luebke v. Frelmuth, 78 
N.W.2d 473—Skaff v. Godbersen, 
24 N,W.2d 861, 287 Iowa 1414— 
In re Brooks’ Estate, 294 N.W. 
735, 229 Iowa 485—Siders v. Siders, 
288 N.W. 909, 227 Iowa 764—Dono¬ 
van V. White, 275 N.W. 889, 224 
Iowa 138—Nelson v. Miller. 190 N. 
W. 497—Pyle v. Stone, 171 N.W. 
166, 186 Iowa 786—Secor v. Siver, 
161 N.W. 769, 188 Iowa 1126, modi¬ 
fied on other grounds 176 N.W. 981, 
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188 Iowa 1126—Lingenfelter v. St. 
Clair, 161 N.W. 87, 179 Iowa 11. 
Ky.—Fisher v. Miceli, 291 S.W.2d 
845. 

Mich.—Dillon v. Yankee, 78 N.W.2d 
131, 346 Mich. 491—Van Stee v. 
Ransford, 77 N.W.2d 346, 346 Mich. 
116—Ooley v. Collins, 73 N.W.2d 
464, 844 Mich. 148—^People ex rel. 
Cheever v. Harding, 72 N.W.2d 33. 
348 Mich. 41—Foren v. City of 
Royal Oak, 70 N.W.2d 692, 342 
Mich. 451—Minasian v. Boyce, 65 
N.W.2d 765, 340 Mich. 438—Fitch 
v. Taklo, 64 N.W.2d 627, 839 Mich. 
701—Kirby Terminal Co. v. City of 
Detroit, 63 N.W.2d 601, 339 Mich. 
166—Kren v. Rubin, 61 N.W.2d 
9, 338 Mich. 288—Harris v. Cope¬ 
land, 69 N.W.2d 70, 337 Mich. 30— 
Robinson v. Belanger, 62 N.W.2d 
638, 332 Mich. 657—Chase v. Chase, 
62 N.W.2d 177, 332 Mich. 439— 
Borngesser v. Winfree, 46 N.W. 2d 
366, 329 Mich. 628—Barar v. Phil¬ 
lips, 43 N.W.2d 846, 328 Mich. 267 
—^Kranz v. Kranz, 36 N.W.2d 179, 
823 Mich. 680—Pheney v. Petoskey, 
20 N.W.2d 771, 312 Mich. 681— 
Gardner v. Gardner, 19 N.W.2d 118. 
311 Mich. 615—^Kerns v. Kerns, 5 
N.W.2d 662, 803 Mich. 23—Metro¬ 
politan Life Ins. Co. v. Stewart, 
273 N.W. 884, 280 Mich. 24—Eck- 
enrode v. Motor Oil Corporation 
of America, 266 N.W. 409, 276 

Mich. 437—Moyer v. Hafner, 260 
N.W. 789, 272 Mich. 62—Fenwick v. 
Leonard, 237 N.W. 381, 266 Mich. 
86—Hallckl v. Halickl, 221 N.W. 
129, 244 Mich. 341—Steele v. Shaf¬ 
fer, 217 N.W. 777, 241 Mich. 632— 
Oasta V. Farmers’ State Sav. Bank, 
187 NW. 311, 218 Mich. 106, modi¬ 
fied on other grounds 189 N.W. 987, 
219 Mich. 663—^Watkins v. Minor, 
183 N.W. 186, 214 Mich. 380—Van 
Allen v Sprague, 172 N.W. 632, 206 
Mich. 116—Murray v. Keeley Insti¬ 
tute of West Michigan, 157 N.W. 
87, 190 Mich. 296. 

Mo.—rizzo V. Plzzo, 296 S.W.2d 377 
—Frisch v. Schergens, 296 S.W.2d 
84—Murray v. Murray, 293 SW.2d 
436—Rosenfleld v. Gllck Real Es¬ 
tate Co., 291 S.W.2d 863—Meyer v. 
Meyer, 285 S.W.2d 694—Hussey v. 
Robison, 285 S.W.2d 603—Shackle¬ 
ford v. Edwards, 278 S.W.2d 776— 
Dallmeyer v. Dallmeyer, 274 S.W. 
2d 260—Balch v. Whitney, 273 8. 
W.2d 497—Miller v. Minstermann, 
266 S.W.2d 672—Meyer v. Schaub. 
266 S.W.2d 620, 364 Mo. 711—State 
ex rel. Taylor v. Anderson, 254 S. 
W.2d 609, 363 Mo. 884—Boyle v. 
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terial questions of fact is in irreconcilable conflict, court observed the witnesses and their manner of 
the appellate court will, in determining the weight testifying and must have accepted one version of 
of the evidence, consider the fact that the trial the facts rather than the opposite.5i-5 So also. 


Crixnm, 263 S.W.2d 149, 863 Mo. 
731—Feeney v. Cook, 242 S.W.2d 
624—Ash Grove Lime & Portland 
Cement Co. v. White, 238 S.W.2d 
368. 361 Mo. 1111—Starr v. Mitch¬ 
ell, 237 S.W.2d 128. 861 Mo. 908— 
Middelton v. Reece, 236 S.W.2d 
335—Key v. Kilburn, 228 S.W.2d 
731—Cobble v. Garrison, 219 S.W. 
2d 393—Botto v. James, 209 S.W. 
2d 266—Anast v. Czerwenka, 203 
S.W.2d 463, 866 Mo. 741—Coleman 

V. Crescent Insulated Wire & Cable 
Co., 168 S.W.2d 1060, 350 Mo. 781— 
Robinson v. Burton, 139 S.W. 2d 
942—Kingston v. Mitchell, 117 S. 

W. 2d 226—Hendrix v. Goldman. 92 
S.W.2d 733—Dimity v. Dimity. 62 
S.W.2d 869—Prledel v. Bailey, 44 
S.W.2d 9, 329 Mo. 22—Finley v. 
Williams, 29 S.W.2d 103, 326 Mo. 
688—Reaves v. Pierce, 26 S.W 2d 
611—Scott V. Barton, 226 S.W. 968, 
286 Mo. 427—Bryant v. Stahl, 217 
SW. 31—Sprague v. Carroll, 188 
S.W. 63. 

Moley V. Blakeman, App., 287 S. 
W.2d 111—Robbins v. Anderson, 
App, 274 S.W.2d 809—Talbot-Que- 
vereaux Const. Co. v. Tandy, App., 
260 S.W.2d 314—Sellers v. Swehla. 
App., 263 S.W.2d 847, reversed on 
other grounds 261 S.W.2d 26, 364 
Mo. 285—Kessler v. United Agen¬ 
cies, App., 243 S.W.2d 779—Rapp 
V. Rapp, App., 238 S.W. 2d 80— 
Toung V. Moore, 236 S.W.2d 740, 
241 Mo.App. 436—Rucker v. Fow¬ 
ler. App., 233 S.W.2d 809—Abbott 
v. Record, 233 S.W.2d 793, 241 Mo. 
App. 80—^Fitzgerald v, Schaefer, 
App., 216 S.W.2d 939—Byers v. 
Buettner, App,, 191 S.W.2d 339— 
Smith V. Smith, App., 181 S.W,2d 
793, followed in 181 S.W.2d 798, 
record quashed on other grounds 
State ex rel. Smith v. Bland, 186 
S.W.2d 443, 363 Mo. 1073, con¬ 
formed to, App., 192 S.W.2d 691— 
Beck V. Hughes, App., 145 S.W.2d 
976—Massachusetts Bonding & In¬ 
surance Co. V. Buchanan, App., 142 
S.W.2d 1073—Hamra v. Simpson, 
108 S.W.2d 777, 232 Mo.App. 168— 
Klaiber v. Jorcke, App., 239 SW. 
880. 

Neb.—Hehnke v. Starr, 64 N.W.2d 68, 
168 Neb. 676—Waterbury State 
Bank v. O’Neill, 260 N.W. 808, 129 
Neb. 150—Comstock v. Reed, 266 
N.W. 881, 127 Neb. 762—State ex 
rtL Sorensen v. State Bank of 
Omaha, 263 N.W. 866, 126 Nob. 343 
—Stone V. Thomson Co., 246 N.W. 
600, 124 Neb. 181—Maryland Cas¬ 
ualty Co. V. Geary, 244 N.W. 797, 
123 Neb. 851—State v. Ledang, 187 
N.W. 776, 108 Neb. 188—Dold v. 
Munsor, 186 N.W. 863, 107 Neb. 
601—Walton v. Porter, 186 N.W. 


436, 107 Neb. 264—McEntarffer v. 
Payne, 185 N.W. 829, 107 Neb. 169 
—Jones V. Dooley, 186 N.W. 307, 
107 Neb. 162—^Dovey v. Schlater, 
176 N.W. 888, 104 Neb. 108—Gaunt 
v. Smith, 172 N.W. 366, 103 Neb. 
606—Powell V. Mayhew, 167 N.W. 
616, 99 Neb. 706—Logan Valley 
Bank v. Christensen, 151 N.W. 939, 
98 Neb. 49—Tillson v. Holloway, 
143 N.W. 939, 94 Neb. 636. 

N.D,—Umland v. Frendberg, 63 N.W. 
2d 295—Knell v. Christman, 69 N. 
W.2d 293, 79 N.D. 726—Belt v. Belt, 
32 N.W.2d 674, 76 N.D. 723—Turtle 
Mountain Supply Co. v. Krleg, 7 
NW.2d 432, 72 N.D. 338—In re 
Thoreson’s Guardianship, 4 N.W.2d 
822. 72 N.D. 101—Lee v. Lee, 292 
N.W. 124, 70 N.D. 79—Fargo Glass 
& Paint Co. V. Smith, 266 N.W. 
100, 66 N.D. 389—Thede v. Rusch, 
256 NW. 409, 65 Neb. 34—Schulen- 
berg v Ourenhagen, 254 NW. 269, 
64 Neb 530—Coykendall v. Briggs. 
234 N.W. 74. 60 N.D. 267. 

Or.—Nelson v. Hampton, 294 P.2d 
329, 206 Or. 673—Kramer v. Tay¬ 
lor. 266 P.2d 709, 200 Or. 640— 
Blackburn v. Maloney, 218 P.2d 
469, 189 Or. 76—Johnston v. Apple, 
193 P. 1024, 98 Or. 278 
Pa.—Crick v. Pauli, 136 A. 103, 287 
Pa. 431. 

Pacts determined de novo 

While the appellate court will give 
weight to the conclusions of the 
chancellor who heard the witnesses, 
the case is heard de novo on appeal, 
and it is the duty of the court to de¬ 
termine the facts as well as the law. 
Mich.—Grund v. First Nat. Bank, 177 
N.W. 299, 209 Mich. 613. 

Oral testimony 

Where the district court had re¬ 
lied on oral testimony of a witness, 
the supreme court, although trying 
the case de novo, will consider such 
fact in weighing such witness’ testi¬ 
mony. 

Mo.—Blanks v. Miller, 268 S.W.2d 
809, 364 Mo. 797. 

Neb.—Logan Valley Bank v. Chris¬ 
tensen, 161 N.W. 939, 98 Neb. 49. 

Court’s oonflrmatlon of advisory ver¬ 
dict of jury 

In equity suit, where question was 
one of credibility of parties and their 
witnesses, in determining where pre¬ 
ponderance of evidence lay, appellate 
court, in making its own findings, 
should accord due deference to find¬ 
ings of trial court in confirming and 
adopting advisory verdict of Jury. 
Mo.—^Duffy V. Barnhart Store Co., 
App., 202 S.W.2d 620. 

51.5 Neb.—Town of Everett, Burt 
County V. Teigeler, 77 N.W. 2d 467, 
162 Neb. 769—^Hipsley v. Hlpsley, 
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76 N.W.2d 462, 162 Neb. 618—Sech- 
ser V. Sechser, 76 N.W.2d 412, 162 
Neb. 486—Heppe v. State, 76 N.W. 
2d 266, 162 Neb. 403—Schroeder v. 
Ely, 78 N.W.2d 165, 161 Neb. 262— 
Scotts Bluff County v. Hartwig, 71 
N.W.2d 607, 160 Neb. 823—Russo 
V. Williams, 71 N.W.2d 131, 160 
Neb, 564—Shepardson v. Chicago 
B & Q. R. Co., 69 N.W.2d 376, 160 
Neb. 127—Timmons v. Nelsen, 66 
N.W.2d 406, 169 Neb. 193—Mader 
V. Mettenbrink, 65 N.W.2d 334, 169 
Neb. 118—Attebery v. Prentice, 66 
N.W.2d 138, 158 Neb. 795—Eggert 
V. Schroeder. 62 N.W.2d 266, 168 
Neb. 66—Kerns v. Kerns, 61 N.W. 
2d 406, 167 Neb. 786—Rlcenbaw v. 
Kraus, 61 N.W.2d 350, 167 Neb. 
723—Gallagher v. Vogel, 61 N.W.2d 
246, 157 Neb 670—Keim v. Down¬ 
ing, 69 N.W.2d 602, 157 Neb. 481— 
Walsh V. Walsh, 58 N.W.2d 337, 
156 Neb. 867—Hudde v. Anderson, 
68 N.W.2d 204, 156 Neb. 812—Paul 

V. McGahnn, 67 N.W 2d 283, 166 
Neb. 666—Soflo v. Glissmann, 67 
N.W 2d 176, 166 Neb. 610—Cain v. 
Killian, 64 N.W.2d 368, 156 Nob. 
132—Gatchell v. Henderson, 64 N. 

W. 2d 227, 166 Neb 1—Rossbach v. 
Bilby, 62 N.W.2d 747, 165 Neb. 676 
—Wiskocil V Kliment, 60 N.W.2d 
786, 166 Neb. 103—Byram v. 
Thompson, 49 N.W 2d 628, 154 Neb. 
766—Cerveny v. Cerveny, 46 N.W. 
2d 632, 164 Neb. 1—Hall v. Modern 
Woodmen of America, 46 N.W.2d 
630, 163 Nob 600—Sopclch V. Tan- 
geman, 46 N.W.2d 478, 163 Neb. 
606—Schomberg v Kuther, 45 N. 
W.2d 129, 163 Neb. 413—Noetzel- 
mann v. Noetzelmann, 43 N.W 2d 
616, 163 Neb 133—W. L. Phillips 
Sons V. Northwest Realty Co., 43 
N.W.2d 6, 152 Neb. 808—Mutual 
Ben. Health & Acc. Ass’n v. Milder. 
41 N.W.2d 780, 152 Neb 619—Mad¬ 
dox V. Maddox, 38 N.W.2d 647, 161 
Neb. 626—Jack v. Teegarden, 37 
N.W.2d 387, 161 Neb. 309—Parrott 
V. Hofmann, 37 N.W.2d 199, 161 
Neb. 249—^Western Land Roller Co. 
V. Schumacher, 36 N.W.2d 777, 161 
Neb. 166—Kuenzii v. Kuenzli. 36 
N.W.2d 247, 160 Neb. 856—Holbein 

V. Holbein, 30 N.W.2d 899, 149 Neb. 
281—Herlan v. Bleck, 80 N.W.2d 
620, 149 Neb. 197—Herlan v. Bleck, 
29 N.W.2d 636, 148 Neb. 816—Wat¬ 
kins V. Walts, 28 N.W.2d 206, 148 
Neb. 548—Reetz v. Olson. 20 N.W. 
2d 687, 146 Neb. 621—Miller v. 
Knight, 19 N.W.2d 163, 146 Neb. 
207—Rettinger v. Pierpont, 16 N. 

W. 2d 393, 146 Neb. 161—Cahill v. 
Mockett, 10 N.W.2d 679, 143 Neb. 
730—First Trust Co. of Lincoln v. 
Airedale Ranch St Cattle Co., 286 
N.W. 766, 186 Neb. 621—Laihb v. 
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great consideration should be accorded to the find¬ 
ings of a trial judge where they are based on his 
personal examination of the physical facts or area 
involved in the litigation.^i-io 

In any event, the findings of the lower court do 
not have the same weight and effect as the verdict or 
finding of a jury ®2 or findings by a court of law;53 
and no weight is given thereto nor is any presump¬ 
tion indulged in favor thereof,63-5 at least where they 
are based on other than oral evidence,®^ although it 
has been held in some instances that there is a strong 
presumption that the chancellor’s fact findings were 
correct.®^-^ 

It is not necessary to determine whether the trial 
court based its decree on its conclusions as to the 
law alone, or founded it on its determination on the 
facts.55 

The rule that actions in equity are triable de novo 
on appeal is not abrogated by, but must be con¬ 
strued in the light of, the rule that the burden of 
proof is on one seeking to establish and enforce a 
constructive trust to establish it by a preponderance 
of evidence, clear, satisfactory, and convincing in 
character.^® ^ 


APPEAL & ERROR § 1528 

Undisputed matters. Ordinarily the higher court 
will not re&jcamine matters concerning which there 
is no dispute and, where there is no conflict in 
the evidence as to any material fact, the questions 
presented to the appellate court by the appeal are 
entirely questions of law.56-6 

Waiver by appellant. The waiver of counsel for 
appellant as to exceptions to the finding of facts 
is not binding on the appellate court, at least when 
the record contains no evidence to support the find- 

ing.56.10 

Effect of waiver by appellant of right to trial de 
novo, at least with respect to particular issues, is 
discussed supra § 1525. 

b. Adhering to Issues Tried in Lower Court 

While the parties are bound by their trial theory, the 
appellate court may affirm the decree on a ground, basis, 
or theory different from that advanced below; but the 
appellate court is confined to the record and issues in 
the trial court. 

While the parties, even on a review by trial de 
novo, are bound by their trial theory,®^-^® the ap¬ 
pellate court, on the ground that its primary object 
on a review de novo is to reach a correct result,56-66 
may affirm the lower court’s decree on a ground. 


Sandall, 281 NW. 37, 136 Nob. 300 
—Beskas v. Calkins, 281 N.W 29, 
135 Neb 323—Farmers Elevator 
Co. v. Peck, 278 N W. 499, 134 Neb 
305—Rogers v. Casady, 278 N.W, 
2G7, 134 Neb. 227 

51.10 Mich —Bennett v. Eaton Coun¬ 
ty, 65 N.W.2d 794, 340 Mich 330. 
Neb.—Probert v. Grint, 28 N.W.2d 
648, 148 Neb 666. 

62. Iowa.—McCulloch Inv. Co. v. 
Spencer, 67 N VV'" 2d 924, 246 Iowa 
433—Nelson v Smith. 176 N.W. 
256—Long v. Wilson, 173 NW. 76, 
186 Iowa 834. 

N.D.—Andersen v. Reslcr, 223 NAV. 
707, 67 ND. 666—City of Willis- 
ton V. Ludowese, 208 N.W. 82, 63 
ND. 797. 

'Tenn.—Brewer v. De Camp Glass 
Casket Co., 201 S.W. 146, 139 Tenn. 
97. 

Wash.—Jim v. Chicago. M. & St. P. 

Ry. Co., 160 P. 295, 93 Wash. 179. 
IPorsolosnrs of mortgage 

An action to foreclose a mortgage 
on lands begun on the equity side 
of the court, and to which the orig¬ 
inal mortgagor was a party, was one 
in equity; hence, the fact findings 
of the trial court would not have 
the force of a verdict. 

Iowa.—^Nelson v. Smith, 176 N.W. 
256. 

63. Mich.—^Richard v. Detroit Trust 
Co., 267 N.W. 725, 269 Mich. 411. 

N.D.—Gunsch v. Gunsch, 67 N.W.2d 
811—Braaten v. Grabinski, 48 N. 


W.2d 381, 77 ND. 422—Cretors v. 
Troyer, 247 N.W. 658, 63 ND. 231 
•—Merchants’ Nat. Bank of Willow 
City V. Armstrong, 208 NW. 847, 
64 ND. 35. 

Tenn —Brewer v. Do Camp Glass 
Casket Co, 201 S.W. 145, 139 Tenn. 
97 

Statute making fludlnge equivalent to 
verdlot 

L. § 169, giving the court’s find¬ 
ings the effect of a verdict, does not 
apply to a suit in equity which is 
governed by § 406, giving the find¬ 
ings the effect of a verdict, except 
that on appeal the cause shall be 
tried without reference thereto, but 
although the equity cause is tried de 
novo, the judge’s findings are given 
weight. 

Or.—Bailey v. Hickey, 196 P. 372, 99 
Or. 261. 

53.6 Ala—Clark v. Wood, 88 So.2d 
668, 264 Ala. 415. 

54. Ala.—Clark v. Carter, 124 So. 92, 
220 Ala 64—^Auburn Sales Co. v. 
State, 122 So. 463, 219 Ala. 360— 
Armstrong v. Armstrong, 117 So. 
196, 217 Alau 681—Sibley v. McMa¬ 
hon, 98 So. 806, 210 Ala. 698. 

54L5 Tenn.—Butler v. Eureka Se¬ 
curity Fire & Marine Ins. Co., 106 
S.W.2d 623. 21 Tenn.App. 97. 

Va—Lavenstein v. Plummer, 19 S. 
E.2d 696, 179 Va. 469. 
purposs of prssumptloB is not to 
avoid a review of the facts. 
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Tenn—McCalla v, Rogers, 116 S.W. 

2d 1022, 173 Tenn. 239. 

55. Wash—Galsell v. Johnston, 123 
P. 783, 68 Wash. 470. 

65.6 Neb.—^Wiskocil v. Kliment, 60 
N.W.2d 786, 166 Neb. 103—Maddox 

V. Maddox. 38 N.W.2d 647, 161 Neb. 
626. 

66. Wash.—City of Bremerton v. 
Bremerton Water & Power Co., 
153 P. 372, 88 Wash. 362. 

4 C.J. p 728 note 44. 

Where the only error asslgnea on 
appeal from orphans’ court related 
to the final decree* the reviewing 
court must assume that the facts 
are as found by the orphans’ court, 
and only inquire as to whether the 
findings support the decree, and 
whether the law has been correctly 
applied. 

Pa.—In re Stephen’s Estate, 181 A. 
669, 320 Pa. 97. 

56.5 Tenn.—Robinson v. Kemmons 
Wilson Realty Co.. App., 293 S.W. 
2d 674. 

56.10 Mich.—Petz v. Gaines, 282 N. 

W. 212, 286 Mich. 460. 

56.50 Mo.—Parks v. Thompson, 286 
S.W.2d 687. 

Parties as bound by nature and the¬ 
ory of cause and grounds of ac¬ 
tion or defense generally see su¬ 
pra 9 1603. 

56.55 Mo.—Skatoff v. Solomon, App., 
244 S.W.2d 690. 
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basis, or theory different from that advanced by the 
inferior tribunal,and will not reverse the lower 
court’s decree, if it is correct, even though it was 
based on an incorrect ground, basis, or theory.^^.s 

On the other hand, the higher court is confined 


to the record made in the trial court,that is, to 
the case as presented and the cause will be 
tried in the appellate court on the same issues that 
were presented in the lower court,unless new mat* 
ter has arisen since the trial,^^ or unless a change 


57. Ala.—Smith v. McElderry. 124 
So. 896, 220 Ala. 842. 

Iowa.—Northwestern Mut, Life Ins. 
Co. V. Blohm, 284 N.W. 268, 212 
lomra 89 

Mich-—City Inv. Co. v. Zimnl, 238 
N.W. 170, 265 Mich. 888. 

Mo.—SkatofC V. Solomon, App., 244 
S.W.2d 690. 

Neb.—Chamberlain v. Frank, 172 N. 

W. 354, 103 Neb. 442. 

Or—Sweeney v. Jackson County, 182 
P. 380, 93 Or. 96. 

Wash.—In re Ney’s Estate, 48 P.2d 
924, 183 Wash. 603. 

Matter not pleaded ae defense 

Where, on appeal from Judgment 
in action for declaration that de¬ 
fendant with whom plaintiff had for¬ 
merly unlawfully cohabited had no 
rights In realty which plalntitt and 
defendant had contracted to pur¬ 
chase while holding themselves out 
as husband and wife, and to have de¬ 
fendant's name stricken from con¬ 
tract, cause was heard de novo, su¬ 
preme court would take note of un¬ 
conscionable character of transaction 
although not pleaded as a defense, 
and would Invoke clean hands doc¬ 
trine of its own motion. 

Or.—Merit v. Losey, 240 P.2d 933, 
194 Or. 89. 

Xn arbitration proossdlngs, where 
defendant appeals, it has been held, 
however, that plaintiff may recover 
on a cause of action not mentioned 
before the arbitrators when the evi¬ 
dence is admissible under the orig¬ 
inal pleadings. 

Pa.—McConnell y. Micheltree, 4 Pa. 
197. 

XrrsspsotlTs of grounds of trial court 

In an action to rescind a sale of 
property on the ground of defend¬ 
ant’s fraudulent representations, the 
supreme court on appeal must try 
the cause de novo upon the facts 
and the law, whether or not the 
grounds of the trial court's decision 
were correct or sufficient. 

Wash.—Jarvis v. Ireland, 154 P. 455, 
89 Wash. 286. 

Matters not sustained by decree 

Where the supreme court is to di¬ 
rect such decree as the record re¬ 
quires, appellee may urge matters 
presented in the record, but not sus¬ 
tained by the decree below. 

Me.—^Woodman v. Butterfleld, 101 A. 
25, 116 Me. 241. 

No restriction by trial court 

In suit to restrain defendant from 
obstructing a road over his prem-1 


ises which plaintiff claimed he and 
his predecessors used openly, notori¬ 
ously, and adversely and under claim 
of right for a period greatly exceed¬ 
ing ten years, where basis for trial 
court's finding adverse to plaintiff did 
not appear, in reviewing case de 
novo, court of appeals could not re¬ 
strict court to any particular basis 
for finding because in its judgment 
trial court did not so restrict Itself. 
Mo.—Berry v. Linstrom, App., 228 S. 
W.2d 814. 

57.5 Mo—Skatoff v. Solomon, App., 
244 S.W.2d 690. 

58. Iowa.—Hawkins v. Vermeulen, 
231 N.W. 861, 211 Iowa 1279. 

Mich—Cartwright v. Cartwright, 67 
N.W.2d 183, 841 Mich. 68—^Hen¬ 
ning V. McEuen, 60 N.W.2d 734, 332 
Mich. 104—^Peninsular Stove Co. v. 
Crane, 197 N.W. 693, 226 Mich. ISO 
—Zimmerman v. Feldman, 186 N. 
W. 496, 217 Mich. 890. 

N.D—Ellison V. Ellison, 64 N.W.2d 
656, 79 N.D. 46. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.E.2d 462, 152 Ohio St. 
77. 

Pa.—In re Bain's Estate, 2 Pa.Dist 
& Co. 433. 

Weight of matters not admitted 

In suit to set aside realty deed, 
supreme court could not determine 
on plaintiff's appeal from adverse 
order as to whether, if plaintiff had 
been permitted to proceed and pre¬ 
sent his entire case and had success¬ 
fully proved all allegations set out 
in his pleadings, he would have been 
entitled to relief prayed for, in ab¬ 
sence of full proofs, notwithstand¬ 
ing case as an equity case was 
heard de novo. 

Mich.—United Armenian Brethren 
Evangelical Church v. Kazanjicm, 
30 N.W.2d 842, 320 Mich. 214. 

58.5 Mich.—Snider v. Schaffer, 267 
NW. 791, 276 Mich. 92. 

58. Ark.—^Hymes v. Bickford, 187 S. 
W.2d 642, 208 Ark. 688—Kirby v. 
Malone, 216 S.W. 692, 144 Ark. 641. 
Ill.—Bley V. Luebeck, 36 N.E.2d 834, 
877 Ill. 60. 

In re Salt, 106 N.E.2d 773, 846 
Ill.App. 646—In re Breen’s Estate, 
70 N.E.2d 90, 329 Ill.App. 660. 
Iowa.—McKee v. McKee, 32 N.W.2d 
379, 239 loWa 1093—Stolar v. Turn¬ 
er. 21 N.W.2d 644, 237 Iowa 693— 
Fleming v. Fleming, 230 N.W. 369, 
211 Iowa 1261. 

Mo.—^Ewing y. Kansas City, 169 S 
W.2d 897, 360 Mo. 1071. transferred. 
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see, 180 S.W.2d 234. 238 Mo.ApiK 
266. 

Neb.—Summers v. Automobile Ins. 
Co. of Hartford. Conn., 230 N.W. 
449, 119 Neb. 626—Merchants' Nat. 
Bank of Omaha v. American Eagle 
Tire Co., 186 N.W. 809. 107 Neb. 
48. 

Ohio.—Pioneer Mut. Casualty Co. of 
Ohio V. Pennsylvania Greyhound 
Lines, 87 N.E.2d 412, 68 Ohio App. 
139. 

S.D.—^Williams v. Stanley County 
Board of Equalization, 7 N.W.2d 
148, 69 S.D. 118. 

Va—Craddock’s Adm’r v. Craddock’s 
Adm'r, 163 S.E. 387, 158 Va. 68. 
Wash.—Burdette v. Broadview Dairy 
Co., 212 P. 181, 123 Wash. 168— 
Harrison v. Smith, 167 P. 89, 98 
Wash. 164. 

4 C.J. p 728 note 48. 

Objeotloas made below 
The supreme court hearing the 
case de novo must consider all legal 
objections made below to plaintiff’s 
right to relief. 

Mich.—Willard v. Shekell, 210 N.W. 

260, 236 Mich. 197. 

Polat not raised by answer 
In an action against a company 
and appellant for the balance for 
construction of a grain elevator for 
appellant to be similar to one built 
under contract with appellant In be¬ 
half of the company, any mistake in 
the contractor’s action to foreclose 
mechanic's Hens against each eleva¬ 
tor in rendering too large a Judg¬ 
ment against the company could not 
avail appellant on trial de novo on 
appeal, where the company’s answer 
did not aver any mistake in such 
Judgment or any overpayment by it. 
N.D—Honstain Bros. Co. v. Linden 
Inv. Co., 177 N.W. 114, 45 N.D. 210. 
Issues uot within pleadings 
Where the judgment of the trial 
court grants complete equitable re¬ 
lief under the issues raised by the 
pleadings, the appellate court will 
not try de novo an Issue litigated and 
not within the pleadings on which 
the trial court has refused to enter 
judgment. 

Mich.—In re Reid’s Estate, 227 N.W. 
813, 248 Mich. 360. 

Neb.—Bowman v. Cobb. 268 N.W. 
635, 128 Neb. 289. 

60. Neb.—Summers v. Automobile 
Ins. Co. of Hartford, Conn., 230 N. 
W. 449, 119 Neb. 626—Merchants’ 
Nat. Bank of Omaha v. American 
Eagle Tire Co., 186 N.W. 809, 107 
Neb. 48. 

4 C.J. p 729 note 45. 
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Is made after leave of the appellate court is ob- 
tained.®^ 

Under a statute to that effect, the construction of 
the pleadings and the determination of the issues 
are for the appellate court and the appellate 
court must determine whether all of the issues 
raised, and all of the questions presented, need to 
be determined.®!-!® Moreover, it has been held, 
where defendant sets forth defenses other fhan those 
presented in the court where the case was originally 
tried, that he cannot, on appeal, assail plaintiff's 
reply as creating different issues from those tried 
below.®^ 


c. Ooiudderation of Errors Oommitted liy Trial 
Court 

Except In to far ee they Involve an entire change of 
parties or a change of the cause or form of action, errors 
In the trial court are Immaterial on a trial de novo and 
will not be considered. 

Except in so far as errors or informalities before 
the trial court may involve an entire change of 
parties or a change of the cause or form of ac¬ 
tion,®2.50 errors committed by the court below can 
have no effect on the appellate court in determin¬ 
ing the rights of the parties on a trial de novo and 
are immaterial and will not be considered.®® 

Particular errors which have been held to be 
immaterial and will not be considered on a trial 
de novo include errors in the admission®^ or rejec- 


61. Ohio —Kilgore v. Emmitt, 83 
Ohio St. 410. 

Ohio.—Search v. Pence, 7 Ohio Cir. 
Ct. 540. 6 Ohio Cir.Dec. 689. 

61.6 N D.—Nord v. Nord, 282 N.W. 
507. 68 N.D. 560. 

61.10 N.D.—Nord v. Nord, supra. 

62. Neb.—McKinnon v. Holden. 123 
N\V. 439, 85 Neb. 406. 

62.50 Ala—State v. Pollock, 38 So. 
2d 870, 251 Ala. 603. 7 A L R.2d 
757. 

Waiver of failure to serve process 

If record shows on its face that 
defendant was not duly served with 
process, and therefore court was 
without Jurisdiction of his person 
and default Judgment was void on 
its face, but court has Jurisdiction 
of the subject matter, defendant 
waives invalidity of the Judgment by 
appealing to circuit court where tri¬ 
al is to be had de novo. 

Ala—State v. Pollock, supra. 

63. Ala—State v. Pollock, supra. 
Iowa—Scott V. Price Bros. Co., 217 

NW. 75, 207 Iowa 191. 

Mo.—Bowman v. Kansas City, 233 S. 

W.2d 26, 361 Mo. 14. 

Neb—In re Wiley’s Estate, 36 N.W. 
2d 483, 150 Neb 898, opinion sup¬ 
plemented 38 N.W 2d 434, 151 Neb 
633—Dundee Realty Co. v. City of 
Omaha, 13 N.W.2d 634, 144 Neb. 
448. 

Okl. —Corpus juris Beouudum quot¬ 
ed in Stuart v. King, 217 P.2d 640. 
645, 203 Okl. 23—In re Standwait- 
ie’s Estate, 176 P. 642, 73 Okl. 266. 
4 C.J. p 729 note 62. 

Buty of trial court as to findings of 

refsrss 

In equity suit, it was unnecessary 
on appeal to consider duty of trial 
court with respect to findings of ref¬ 
eree, since it was duty of court of 
-appeals to examine record as on tri- 
ul de novo and make such findings 


and render such Judgment as facts 
of record warranted. 

Mo—Reis V. Taylor, App., 103 S.W. 
2d 892. 

Bssult rsaohed approzimatsly cor¬ 
rect 

Where, on trial anew of partner¬ 
ship accounting suit on appeal, cir¬ 
cuit court may have committed er¬ 
ror in allowing or disallowing cer¬ 
tain items, nevertheless if result 
reached was approximately correct, 
on review of entire record, it made 
no difference how court apportioned 
any part of aggregate of its award. 
Or.—Abrams v. Rushlight, 69 P.2d I 
1063, 167 Or. 63, 111 A.D.R. 1292. 

Znsuflloleut notice to defend 

Although a city’s notice to the 
tenant of premises abutting on a 
defective sidewalk, whereon a third 
person was injured, to defend the 
third person’s action against the city, 
was insufficient, and although partic¬ 
ipation of the tenant’s counsel in the 
trial did not waive lack of notice, a 
Judgment over for the city against 
the tenant will not be reversed where 
the case was tried de novo, and evi¬ 
dence sustained the findings and 
Judgment. 

Wash.—City of Spokane v. Crane Co., 
167 P. 63, 98 Wash, 49. 

Opportunity to submit svidenos 

Where trial before the court of 
appeals on appeal from a decree 
granting an injunction was de novo, 
fact that decree was entered before 
defendants were afforded opportunity 
to submit evidence to substantiate by 
proof the affirmative allegations of 
their supplemental answer, filed by 
leave of court, was not required to 
be considered. 

Ohio.—Finley v. Duffy, 94 N.E.2d 466, 
88 Ohio App. 169, appeal dismissed 
95 N.E.2d 769, 164 Ohio St. 390. 

64. Mich.—Central Rent-A-Car & 
Garages v. Franklin Mut. Ins. Co. 
of Illinois, 289 N.W. 261, 291 Mich. 
678. 


Mo—Bowman v. Kansas City, 233 S. 
W.2d 26, 361 Mo. 14—Canty v. Hal- 
pin, 242 S.W. 97, 294 Mo. 118— 
Jacks V. Link, 236 S.W. 10, 291 Mo. 
282—^Bryant v. Shinnabarger, 227 
S.W. 64, 286 Mo. 484—Wetterau v. 
Farmers’ & Merchants’ Trust Co., 
226 S.W. 941, 285 Mo. 655. 

Ensign V. Home for the Jewish 
Aged, App., 274 S.W.2d 602—In re 
Diehl’s Estate, App., 239 S.W.2d 
523—^Drainage Diet. No. 28 of New 
Madrid County v. Drainage Diet. 
No. 23 of Stoddard County, App., 
146 S.W.2d 868—Gale v. Nolan, 
App., 137 S.W.2d 974—Central Mis¬ 
souri Oil Co. v. City of St. James, 
111 S.W.2d 216, 232 Mo.App. 142— 
Hamra v. Simpson, 108 S.W.2d 777, 
232 Mo.App. 168—Gobel v. Kitchen, 
266 S.W. 992, 217 Mo.App. 354. 
Neb.—Kucaba v. Kucaba, 18 N.W.2d 

645, 146 Neb. 116. 

Okl.— Corpus Juris Bsoundum quoted 

In Stuart v. King, 217 P.2d 540, 

646, 203 Okl. 23. 

Or.—Tipton v. Dunn, 276 P. 282, 129 
Or. 98. 

Pa.—Crick v. Pauli, 136 A. 103, 287 
Pa, 431. 

Wash.—In re Improvement of Tenth 
Ave. Northeast, 217 P. 28, 126 

Wash. 603—Johnson v. Clark, 206 
P. 914, 120 Wash. 26. 

4 C.J. p 729 note 63. 

Consideration of evidence on trial de 
novo see infra 9 1631. 

Testimony by counsel for litigant 

In an action at law wherein credi¬ 
bility of witnesses is for Jury, per¬ 
mitting counsel for a litigant to give 
material testimony in behalf of his 
client and continue his position as 
counsel is reversible error, but in an 
equitable action wherein supreme 
court considers record de novo, the 
error does not require a reversal but 
supreme court considers record ac¬ 
cordingly. 

Neb.—McCormick v. McCormick, 33 
N.W.2d 543, 160 Neb. 192. 
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tion®® of evidence; in giving instructions;®® in 
giving or refusing declarations of law;®^ in omit¬ 
ting®® or refusing to make®® findings of facts; in 
erroneously imposing the burden of proof ;'^® and 
error in compelling appellant to state on which of 
the two causes of action set forth in his petition he 
would proceed.*^! In fact, even the disqualification 
of the trial judge will not prevent a review de novo 
of an equity case;^® nor will the question of the 
irregularity of a juror and whether it warranted the 
grant of a new trial be considered on an appeal 
de novo.'^®-® 

d. Appeals from Probate Courts 

Subject to some exceptloni, on trial de novo from a 
probate court the appellate court haa the aame power to 
decide queations of fact at the probate court had, and 
it ahould decide the cate on Its merits. 

Except for questions as to which the lower court 
has expressly withheld its decision, reserving deter¬ 
mination thereof for subsequent action,'^2.60 or 


questions which arc not appealed from,72.56 it is 
the general rule, on a trial de novo on appeal from 
a probate court to a court of general jurisdiction, 
that the court has the same power to decide ques¬ 
tions of fact as the probate court had;73 and it may 
render such judgment thereon as the probate court 
should have made.74 The case is to be heard and 
decided on its merits,75 unless appellant fails to ap¬ 
pear and prosecute his appeal, in which case the 
judgment of the probate court should be affirmed.7® 

In determining the case de novo, the appellate 
court will give due weight to the decision of the pro¬ 
bate court made upon conflicting evidence, and it 
will not reverse unless it is clearly wrong;77 and if 
based upon sufficient competent evidence the probate 
court*s finding of fact is binding on the appellate 
court.78 Ordinarily, the jurisdiction of the higher 
court is no broader than that of the probate court.7® 

Under some statutes the issue in the appellate 
court is the same as it was in the probate court;®® 


65. Mo.—^Bowman v. Kansas City, 
283 S.W.2d 26. 361 Mo. 14—Gill 
V. Newhouse, 192 S.W. 431. 

In re Diehl’s Estate. App.. 239 
S.W.2(1 623—Dralnaere Dist. No. 28 
of New Madrid County v. Drainage 
Diet. No. 23 of Stoddard County, 
App., 146 S.W.2d 868—Gale v. I 
Nolan, App., 137 SW.2d 974— 
Central Missouri Oil Co. v. City of 
St. James, 111 S.W.2d 215. 232 Mo. 
App. 142—Hamra v. Simpson, 108 
S.W.2d 777, 232 Mo.App. 168. 

Ohio.—F. B. Co. V. Village of Beech- 
wood. App., 33 N.E.2d 22. 

Okl.—OorpuB Juris Secundum quoted 
in Stuart v. King, 217 P.2d 640. 645, 
203 Okl. 23. 

Pa—Crick v. Pauli, 136 A, 103, 287 
Pa 431. 

Wash.—Howland v. Day, 216 P. 864, 
126 Wash 480. 

4 C.J. p 729 note 64. 

66. Md.—Harford Metal Products 
Corp. V. Tidewater Express Lines, 
36 A.2d 677, 183 Md. 106. 

Wash.—Schroeder v. Hotel Commer¬ 
cial Co.. 147 P. 417, 84 Wash. 686. 
4 C.J. p 729 note 66. 

67. Ark —Stockton v. Rainwater, 
289 S.W. 467, 172 Ark. 1177. 

4 C.J. p 729 note 67. 

68 . Mo.—Maryland Casualty Co. v. 
Dobbin, 108 S.W.2d 166, 232 Mo. 
App. 667. 

Ohio.—Coppolina v. Radice, 164 N.E 
643. 30 Ohio App. 179. 

Wash.—Eagle Livery & Transfer Co. 

V. Lake Chelan Reclamation Dist., 
283 P. 678, 156 Wash. 101. 

69. Mo.—Beyer v. Schlenker, 181 S. 

W. 69. 


Maryland Casualty Co. v. Dob¬ 
bin, 108 S.W.2d 166, 232 Mo.App. 
667. 

4 C.J. p 729 note 68. 

70. Ark.—Dawkins v. Petteys, 181 
S.W. 901, 121 Ark 498 

Wash—In re Emmans’ Estate, 200 P 
1117, 117 Wash. 182. 

71. Neb—^Webber v. Ingersoll, 104 
N.W. 600, 74 Neb. 393. 

72. Or.—Henderson v. Tillamook 
Hotel Co., 148 P. 67, 76 Or. 379. 
motion denied 149 P. 473, 76 Or. 
379. 

72.5 Cal.—In re Mesner’s Estate, 176 
P.2d 70, 77 CA.2d 667 
72.50 Cal.—In re Hovland’s Estate, 
101 P.2d 600, 38 C.A2d 439. 

72.55 Vt.—In re Delligan’s Estate, 
6 A.2d 1. 110 Vt. 294. 

73. N.Y.—In re Frledlander, 178 N. 
Y.S. 60, 189 AppDiv. 90. 

Okl —In re Vaughn’s Guardianship, 
73 P2d 411, 181 Okl. 274—Sam v. 
Sam, 45 P.2d 462, 172 Okl. 342— 
Smith V. Bruner’s Guardianship, 
238 P. 448, 111 Okl. 93—Tllman v. 
Tllman, 177 P. 668, 74 Okl. 269. 
Where no evldenoe BUbmltted below 
Where a probate Judge entered a 
Judgment and thereby determined the 
issues presented for trial without the 
submission of any evidence, the dis¬ 
trict court was justihed in setting 
aside the Judgment and in ordering a 
new trial in the district court. 
Idaho.—Hemminger v. Parks, 216 P. 
1042, 37 Idaho 464. 

74. Okl.—Sam v. Sam, 46 P.2d 462, 
172 Okl. 342. 

4 C.J. p 731 note 75. 

Where demurrer Bustained 

On appeal from the Judgment of 
the probate court sustaining demur¬ 
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rer to the complaint, it was the duty 
of the district Judge to determine the 
issue of law presented by demurrer, 
independently of what transpired in 
the probate court. 

Idaho.—^Wormward v. Brown, 294 P. 

331, 60 Idaho 125. 

75. R.I—Fitts V. East Greenwich 
Probate Ct., 58 A. 801, 26 R.I 256. 

Appeal held to be without merit 
Mass—Untersoo v Untcisee, 199 N. 
E. 316, 293 Mass. 132 

76. Minn.—Blandin v. Brennin, 115> 
N.W. 67, 106 Minn 363 

77. Mass —King v. Grace, 200 N E. 

346, 293 Mass 244—O’Reilly v. 

O’Reilly, 199 N.E. 741, 293 Mass. 

332. 

78. Iowa.—In re Fish’s Will, 264 
N.W. 123, 220 Iowa 1247. 

79. Conn —Palmer v Reeves, 182 
A. 138, 120 Conn. 405. 

Ga.—Dillon v Sills, 183 S.E. 563, 
181 Ga. 582. 

Ill.—Howard v. Swift, 190 N.E. 102, 
356 111. 80. 

In re Lalla’s Estate, 281 Ill. 
App. 124, affirmed 1 N.E.2d 60. 362 
Ill. 621. 

Tex.—Pierce v. Foreign Mission 
Board of Southern Baptist Conven¬ 
tion, Com.App., 235 S.W. 552. 
Jurlsdiotlou over realty 

The district court cannot, on ap¬ 
peal from the county court In a pro¬ 
bate proceeding, exercise its consti¬ 
tutional Jurisdiction over suits af¬ 
fecting real estate. 

Tex.—Pierce v. Foreign Mission- 
Board of Southern Baptist Con¬ 
vention, supra. 

80. Conn.—Dunham v. Dunham, 117 
A. 504, 97 Conn. 440. 
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and the trial de novo on appeal from a probate court 
must be limited to the issues tried in the court from 
which the appeal is taken and cannot be extended 
to issues not passed on by the lower court.*®-6 More¬ 
over, only such judgment can be entered as the pro¬ 
bate court could have made.*l Under other statutes, 
the appellate court has the same powers as the pro¬ 
bate court originally had, and it is not confined to 
an examination of the questions actually considered 
by the probate court.** 

§ 1529. Mode and Conduct of Trial 

In so far as appropriate, the rules governina the 
mode and conduct of a trial in the court of original Juris¬ 
diction are applied on trial de novo in the appellate court. 

In so far as they are appropriate, the rules gov¬ 
erning the mode and conduct of a trial in the court 
of original jurisdiction are applied on a trial de 
novo in the appellate court;**-*® and where the ap¬ 
pellate court is one that also exercises original juris¬ 
diction, the rules prescribed for the trial of actions 
before it in the exercise of its original jurisdiction 
apply as far as practicable to trials de novo on ap- 
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peals before it.**-** Thus, on a trial de novo of 
an equity case plaintiff below makes the opening 
argument;** and in a proper case additional argu¬ 
ment is permissible in the appellate court.**-* 

The practice in probate appeals conforms to that 
in equity so far as practicable and applicable.** 

If arbitrators, on compulsory arbitration, award 
a nonsuit, plaintiff cannot, on appeal, submit to a 
voluntary nonsuit, in the absence of special circum¬ 
stances,** and on the allowance of a nonsuit the 
award falls.** 

§ 1530. - Pleadings 

a. In general 

b. Amendments 

a. In General 

An appeal de novo may be heard on the pleadings 
filed in the lower court or on new pleadings, but the 
framing of new issues in the appellate court is ordinar¬ 
ily not permitted. 

In a trial de novo on appeal the appellate court 
may hear the case on the pleadings filed in the lower 


Idaho—Joslm v. Union Grain & Ele¬ 
vator Co, 270 P. 1056, 46 Idaho 
697—Kline v. Shoup, 220 P. 45. 38 
Idaho 480 

Minn.—Minneapolis Trust Co v 
Birkholz, 215 N.W. 223, 172 Minn 
231 

Mo.—Shaw v. Groomer, GO Mo. 495. 
Tex —Leiithcrwood v. Stephens, 
Com.App, 24 SW2d 819 

In le Martin’s Estate, Civ App , 
284 S \V 2d 279, error refused— 
Carr v Froelich, OIv App., 220 S. 
W. 137, error refused 
15 CJ. p 1024 notes 3, 4. 

Appellate Jarlsdiotion 

The district court has only appel¬ 
late jurisdiction to revise, declare 
void, or set aside orders of a county 
court sitting in probate, notwith¬ 
standing It acts de novo. 

Tex.—Stewart v. Moore, Com.App, 
291 SW. 886. 

Power of probate court to make de¬ 
cree 

Where a decree of the probate 
court vas appealed on the petition 
and decree, the question whether the 
probate court had power to make a 
decree upon any evidence which 
might have been presented under the 
petition would be determined on the 
basis of allegations of the petition. 
Mass.—First Nat. Bank v. Nichols, 
200 N.E. 869, 294 Mass. 173. 

80.5 Idaho.—Shaw v. McDougall, 68 
P.2d 463, 66 Idaho 697. 

Ill.—Schultz V. Chicago City Bank & 
Trust Co., 61 N.E.2d 140, 884 Ill. 
148. 

Okl.—In re Dixon’s Estate, 97 P.2d 
669, 186 Okl. 308—In re Cary’s 


Estate. 68 P 2d 633, 177 Okl. 259— 
Wise V. Cutchall, 41 P.2d 864, 171 
Okl 60. 

81. Okl—Perry v. Smith, 269 P. 
1074, 132 Okl. 181. 

82. Ill.—In re Hughes’ Estate 

(Wesemann v, Foley), 231 Ill.App. 
104. 

N.Y.—In re Simmons’ Will. 209 N.T. 

S. 724, 213 AppDiv. 32. 

Vt.—Valiquette v. Smith, 183 A. 483, 
108 Vt. 121, followed in Ditmars v. 
Smith, 183 A. 487, 108 Vt. 130— 
Everett v. Wing, 166 A. 393, 103 Vt. 
488, certiorari denied 52 S.Ct. 266, 
284 US G90, 76 L Ed. 582—In re 
Partridge’s Estate, 144 A. 861, 102 
Vt. 9—In re Warner’s Estate, 127 
A. 362, 98 Vt. 254. 

Setting aside decree 

Under statute providing that a sur¬ 
rogate may set aside a decree of his 
court, the supreme court possesses 
the same power as the surrogate, 
and his determination must be re¬ 
viewed as if the application was 
originally made to the supreme 
court, 

N.T.—In re Del Genovese’s Will, 170 
N.Y.S. 216, 183 App.Div. 200. 

88.60 Minn.—Lapplnen v. Union Ore 
Co., 29 N.W.2d 8, 224 Minn. 396. 
Ohio.—Toulmln v. Becker, 116 N E 
2d 706, 94 Ohio App. 524—Cody v. 
Landis, 40 N.E.2d 209, 68 Ohio 
App. 225. 

Tex.—Pruett v. Hamilton, Clv.App., 
263 S.W.2d 193, error refused no 
reversible error. 

Buliug on motiou for Judgment 

Where case is in appellate court 
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on appeal and defendant offers no 
evidence but makes motion for Judg¬ 
ment at close of plaintiff’s evidence 
as he did in trial court, appellate 
court must rule on motion at same 
point and on same evidence. 

Ohio.—Kroger v. Clark. 2 N.E.2d C23, 
52 Ohio App. 33. 

82.55 Ariz —Vazzano v. Superior 
Court In and For Maricopa County, 
249 P.2d 837, 74 Ariz. 3C9. 

83. Iowa.—Devore v. Adams, 27 N. 
W 267, 68 Iowa 385. 

Minn.— Oorpns Juris Bsoundum cited 
in Lappinen v. Union Ore Co., 29 
NW.2d 8, 19, 224 Minn. 395. 

SC—Bennett v. Standlfer, 15 S.C. 
418. 

83.5 Pa.—In re Fenelli’s Estate. 185 
A. 758, 323 Pa. 49. 

Cironmstanoes in which permissible 
Appellant, on appeal, can make ad¬ 
ditional argument which had since 
occurred to him, and which was 
vital to a proper decision of the 
question involved, where the point 
raised by such additional argument 
was a question of law and was cov¬ 
ered in the statement of questions 
involved and comprehended within 
the assignments of error, and the 
f£fcts necessary to sustain it were 
contained in the record. 

Pa.—In re Fonelll's Estate, supra. 

84. Mass.—O’Reilly v. O’Reilly, 199 
N.E 741, 293 Mass. 332. 

85. Pa—Girard Bank v. Schuylkill 
Bank, 8 Watts & S. 242. 

86. Pa.—Dubois v. Bigler. 86 Pa. 
203. 
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court,on new pleadings,or, as appears 
infra subdivision b of this section, on amended 
pleadings; and it has the power to allow or even 
require the filing of pleadings.^®*®® The appellate 
court may consider the pleadings in the action below 
and the motions or demurrers made thereto;®®-®® 
and it may, on motion for judgment on the pleadings 
made before it, apply the provisions of a statute 
relating to such motions in the lower court.®®-^® 
Moreover, in a proper case it may dismiss a peti¬ 
tion, either on the motion of a party or of its own 
accord.®®-^® It has been held that a party has the 
right to present on appeal all the grounds on which 
he claims he is entitled to the relief sought, so that 
there is no error in permitting plaintiff to file a 
supplemental petition even though it is a departure 
from his original petition.®®*®® 

On the other hand, in accordance with the rule 
already set out in § 1528 b, that the trial de novo 
is ordinarily on the issues presented below, the 
framing of new issues in the appellate court is 
ordinarily not permitted,®*^ and such changes result 
unless the ultimate facts relied on for recovery are 


6 C.J.S. 

substantially the same and provable by evidence o£ 
the same character.®® Accordingly, where a party 
has failed to file any defense in the court below, 
the appellate court may properly refuse to permit 
him to file a plea or answer;®® and where the suffi¬ 
ciency of a complaint is not challenged on appeal 
from a judgment overruling a demurrer it is not 
subject to a demurrer ore tenus in the appellate 
court.®®'® 

The pleadings filed in the appellate court need! 
not be in the precise language of those filed in the 
lower court,®® and a party may plead any facts aris¬ 
ing since the original hearing which show that the 
adverse party is not entitled to the relief sought.®^ 

While pleas in bar may be introduced as welt 
on the appeal as on the original hearing, the rule 
is that pleas in abatement should be interposed at 
the first opportunity in the court below.®® 

On appeal from a probate court. Under some stat¬ 
utes on appeal from a probate court strict technicat 
rules of pleading do not apply, and there need be 
no formal pleadings unless the court so directs.®®^ 


88.60 Ohio.—Connelly v. Balkwill, 
116 N.E.2d 701. 160 Ohio St. 430. 

Widmer v. Frettl, 116 N.B.2d 728. 
06 Ohio App. 7. 

88.55 Ohio.—Connelly v. Balkwill. 

116 N.B.2d 701, 160 Ohio St. 430. 
88.80 Kan.—Roberts v. Setty, 119 P. 

2d 639, 154 Kan. 606. 

88.85 Ohio.—Cody v. Landis, 40 N.B. 
2d 209, 68 Ohio App. 225—Pioneer 
Mut. Casualty Co. of Ohio v. Penn¬ 
sylvania Greyhound Lines, 87 N. 
B.2d 412, 68 Ohio App. 139. 

88.70 Ohio.—Cody v. Landis, 40 N. 
B 2d 209, 68 Ohio App. 226. 

88.75 Xavoeation of **olsaa hands” 

Court of appeals in the exercise of 
its appellate jurisdiction In the trial 
of chancery cases may, either on 
motion of a party or sua sponte. 
dismiss a petition where a considera¬ 
tion of all the pleadinips reveals that 
petitioner has no cause of action or 
does not come into court with clean 
hands and a petition may be dis¬ 
missed on the latter ground, ir¬ 
respective of whether the defendant 
has Invoked the clean hands maxim. 
Ohio.—Cody v. Landis, 40 N.B.2d 209, 
68 Ohio App. 225. • 

88M Ohio.—^McKenzie v. Neville. 
40 N.B.2d 185, 68 Ohio App. 401, 
appeal dismissed 88 N.B.2d 412, 
139 Ohio St. 136. 

87. Ill.—In re Schwarts* Estate, 3 
N.B.2d 289, 286 IllJtpp. 810. 

Mich.—Narut v. Williams, 292 N.W. 

386, 293 Mich. 376. I 

Okl.—In re Dixon's Estate, 97 P.2d | 


I 669, 186 Okl. 308—Parker v. Lewis, 

I 147 P. 310, 45 Okl. 807 
Pa.—Oorpns Juris Seonndum cited 
la. Davis v. Parkin, 270 P.2d 1007, 
1008, 76 Idaho 266. 

4 C.J. p 729 note 63. 

Sorplusarc disregarded 
Where the pleadings presented 
clear-cut Issues of an action to quiet 
title, allegations of the reply, lean¬ 
ing toward the cancellation theory 
will be disregarded on appeal from 
the judgment as surplusage, and a 
question of departure disappears if 
it could be considered present. 

Mont.—Thomas v. Standard Develop¬ 
ment Co., 224 P. 870, 70 Mont. 166. 
88;. Neb.—Summers v. Automobile 
Ins. Co. of Hartford, Conn., 230 
N.W. 449, 119 Neb. 626. 

89. Ga.—Freeman v. Carr, 80 S.B. 

986, 104 Ga. 718. 

Beply, not filed below, refused 
Refusal of the district court on ap¬ 
peal to permit a reply to be filed to 
an affirmative defense pleaded in the 
trial below in the county court was 
not error, no such pleading having 
been filed in the county court. 

Neb.—^Von Dorn v. Huntley, 163 N.W. 
661, 98 Neb. 475. 

89.5 N.C.—^Taylor v. Kinston Free 
Press Co., 76 S.B.2d 628, 237 N.C. 
661. 

Demurrer ore tenus overruled 
On appeal from judgment for 
plaintiff, purchaser, in action for 
specific performance of contract to 
convey realty, demurrer ore tenus 
to complaint on ground that two of 
the three defendants had not signed 
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I agreement for sale of property In- 
I volved was overruled, where, at trial, 
statute of frauds was not pleaded, de¬ 
fendants’ answer admitted in eitect 
that one defendant had authority to 
execute contract made with plain¬ 
tiff, and where the two defendants 
who did not sign contract raised no 
question concerning obligations to 
perform whatever agreement other 
defendant may have made concern¬ 
ing land 

N.C—Douglass v. Brooks, 87 S.B.2d 
268, 242 N.C. 178. 

90. Neb—Summers v. Automobile 
Ins. Co. of Hartford, Conn., 230 N. 
W. 449, 119 Neb. 626. 

aUisuabls facts not pleaded below 
Although the same cause of action 
must be presented and tried on ap¬ 
peal as was tried below, to plead an 
issuable fact in the appellate court 
that was not pleaded below is not 
necessarily pleading a new cause of 
action. 

Neb.—Swenson Bros. Co. v. Commer¬ 
cial State Bank of Coleridge, 154 
N.W. 233, 98 Neb. 702, L.R.A.1917F 
1096. 

91. Neb.—In re Jones, 120 N.W. 439, 
83 Neb. 841. 

98. Ga.—^Adams v. Branan, 48 S.B. 
128, 120 Ga. 630. 

HI.—Hazelrlgg v. Pursley, 69 III. 
App. 467. 

Mass.—Baton v. Whitaker, 6 Pick. 
465. 

4 C.J. p 729 n*ote 60. 

93. Mo.—Murphy v. Pfeifer, App.^ 
106 S.W.2d 89, 
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Under other statutes, where the appeal de novo is 
heard as though the case had originated in the re¬ 
viewing court, any question of fact involved should 
be defined by proper allegations and replies.®^ 

Where a party has not filed the requisite plead¬ 
ings on appeal from a reference, summary judg¬ 
ment may be entered against him in accordance with 
a rule of court.®^ An award of no cause of action 
makes an affidavit of defense unnecessary 6 and, 
where defendant appeals and makes affidavit that 
the appeal is not taken for delay, judgment cannot 
be entered for want of an affidavit of defense.®*^ 

b. Amendments 

The appellate court may permit amendmenta on trial 
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de novo aa freely aa In the original action, provided the 
cauae of action or defenae is not changed, and provided, 
in some Jurisdictions, no new issues are Injected. 

The appellate court may hear a trial de novo on 
amended pleadings;®*^'®® and it has the power to 
allow or even require pleadings to be amended.®^-®® 
Accordingly, for the same reasons which allow new 
pleadings to be filed, the appellate court may permit 
amendments as freely as though the action had been 
originally begun in the appellate court, provided 
such amendments do not change the cause of action 
or defense.®* 

Amendments which do change the cause of action 
or defense are of course not permissible®® unless 


Neb.—^Keeler v. Hiles’ Estate, 172 
N.W. 363, 103 Neb. 466. 

15 CJ. p 1024 note 1. 

▲Usffatloas la motion for now trial 
filed in circuit court setting up gen¬ 
erally that the findings, verdict, and 
judgment were against the law and 
the evidence, and against the law 
under the evidence, were sufficient 
to raise point as to whether circuit 
court had Jurisdiction to consider 
issue sought to be raised on appeal 
from probate court. 

Mo—In re Nelson’s Estate, 166 S. 
W.2d 333, 237 Mo.App. 28. 

94. Vt.—Vahquette v. Smith, 183 A. 
483, 108 Vt. 121, followed in Dit- 
mars v. Smith, 183 A. 487, 108 Vt. 
130. 

95. Pa—Green v. Hallowell, 9 Pa 
53—Sharff v. Stump, 2 Woodw 
441. 

Fallnre to file affidavit of defease 

Defendant having appealed from an 
award by default, plaintiff entered 
rule on defendant to file his affidavit 
of defense, and afterward entered 
judgment for want of such affidavit. 
It was held that such judgment 
should be stricken off; plaintiffs not 
having filed a copy of their claim 
pursuant to rule. 

Pa—Lock Co. V. Dolphin, 6 L.T.N.S. 
76. 

96. Pa.—Gregg v. Meeker, 4 Binn. 
428. 

97. Pa.—Lusk v. Garrett, 6 Watts 
& S. 89. 

97.50 Ohio.—Connelly v. Balkwill, 
116 NE.2d 701, 160 Ohio St. 430. 

Widmer v. Frettl, 116 N.E.2d 
728, 95 Ohio App. 7. 

97.55 Kan.—Roberts v. Setty, 119 P. 
2d 539, 154 Kan. 605. 

98. Ga.—^Wofford v. Vandiver, 34 S 
E.2d 579, 72 Ga.App. 623. 

Idaho.— Corpus Juris Bscuudum oitsd 
U Davis V. Parkin, 270 P.2d 1007, 
1008. 76 Idaho 266—Gaskill v. 

Jacobs, 225 P. 499, 38 Idaho 796. 
III. —In re Schwartz* Estate, 8 N.E 


2d 289, 286 Ill.App. 310—In re 
Muth’s Estate, 283 Ill.App. 19. 

N M.— Corpus Juris Beouudum oited 
iu Calloway v. Miller, 266 P.2d 366, 
366, 68 N.M. 124. 

Ohio—Tinker v. Sauer, 136 N.E. 854, 
106 Ohio St. 136. 

Tenn.—Odle v. McCormack, 206 S W. 

2d 416, 185 Tenn. 439. 

Tex.—Drew v. Jarvis, 216 S.W. 618, 
110 Tex 136. 

Va — Corpus Juris Secundum oited in 

Stacy V. Mullins, 40 S E 2d 265, 
268, 186 Va. 837, 168 A L R. C36. 

4 C.J. p 730 note 64—63 C.J. p 812 
notes 66, 67. 

Bringing in new parties 

(1) Where it develops in a chan¬ 
cery case which has been appealed to 
the court of appeals that it is neces¬ 
sary to bring new parties into the 
casso for the purpose of fully settling 
and finally determining the cause of 
action appealed, amendments may be 
made for that purpose. 

Ohio—Barnes v Christy, 131 N.E 
352, 102 Ohio St. 160. 

Pioneer Mut. Casualty Co. of 
Ohio V. Pennsylvania Greyhound 
Lines, 37 N.E.2d 412, 68 Ohio App. 
139. 

(2) When a case is pending in the 
court of appeals, on appeal to deter¬ 
mine the rights of one who claims a 
leasehold on certain lands as against 
owner of the fee, and a receiver has 
been appointed in another court for 
all the property of owner, a person 
so claiming such leasehold may make 
such receiver a party to the case in 
the court of appeals, and enjoin him 
from interfering with the property 
so claimed to be leased, pending final 
Judgment in the court of appeals. 
Ohio.—^Woodrow v. Geneva Coal & 

Mining Co., 17 Ohio App. 56. 

(3) Under an amendment statute, 
the court of common pleas on appeal 
from a small cause court may allow 
an amendment by adding an omitted 
partner as plaintiff. 

N.J.—Harrison v. Dickerson, 98 A. 
718, 87 N.J.Law 92. 
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Defaot iu dsserlptlou of guardian 

Although the application of the 
guardian of minor heirs for with¬ 
drawal of the estate from adminis¬ 
tration did not state that applicant 
was guardian of the estates as well 
as of the persons of the minors, the 
defect was curable by amendment or 
new pleading in the county court, sit¬ 
ting in probate, and could be cured 
in like manner in the district court 
on appeal. 

Tex.—Drew v. Jarvis, 216 S.W. 618, 
110 Tex. 136. 

Setting up ooulldeutlal relationship 

In a grantor*s action to cancel a 
deed on the ground of fraud, where 
the original petition alleged that the 
deed was procured by a false repre¬ 
sentation that the instrument was a 
mere lease and that the grantor was 
a woman of no education, without 
business ability, and did not compre¬ 
hend what she was doing, action of 
the court of appeals on appeal from 
a judgment of a court of common 
pleas for the grantor, in permitting 
the grantor to amend the petition al¬ 
leging confidential relationship be¬ 
tween the grantor and the grantee, 
was not error. 

Ohio.—Tinker v. Sauer, 136 N.E. 864, 
105 Ohio St. 136. 

Supplsmeutal pstitlou 

In a wife’s suit to cancel her hus¬ 
band's deed, with a prayer for as¬ 
signment of dower in event of her 
husband's death, the court of ap¬ 
peals, on the husband's death, could 
permit filing of a supplemental peti¬ 
tion and could assign dower 
Ohio.—McCormick v. McCormick, 179 
N.E. 286, 124 Ohio St. 440. 

99. Idaho.—Obermeyer v Kendall, 
220 P. 751, 88 Idaho 283—Kline v. 
Shoup, 220 P. 45. 38 Idaho 480 
Ill.—Williams v. Frederick's Estate, 
7 N.E.2d 384, 289 Ill.App. 410. 
Ohio.—Barnes v. Christy, 131 N.E. 

362, 102 Ohio St. 160 
Okl.—Secrest v. Secrest, 294 P. 91, 
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there is statutory authority therefor and where the 
issues are required to be the same in the appellate 
court as in the lower court, as discussed supra sub¬ 
division a of this section, amendments which inject 
new issues on appeal will not be allowed.^*® Ac¬ 
cordingly, if, on inspection, the pleadings prove to 
be so informal as to be senseless, repugnant, am¬ 
biguous, argumentative, or so indefinite as to make 
the trial of any issue embarrassing, an amendment 
should always be allowed, but not to the extent 
of raising any new or substantially different issue 
from the one tried in the lower court.2 However, 
on the ground that a party has the right to present 
on appeal all the grounds on which he claims he 
was entitled to the relief sought, plaintiff has been 
held entitled to amend his petition to state a new 
cause of action, even though it might not harmonize 
with the cause of action previously pleadcd.2-5 

Unexcused delay in applying for leave to file an 
amendment constitutes sufficient ground for denying 
the motion. 3 

In some instances the court, in the interests of 
justice, can consider a pleading as if amendments 
thereto, which a litigant had sought to make, had 
been allowed.^-S 

Affecting jurisdiction. If the jurisdiction either 
of the appellate court or of the court below would 
be affected by the amendment, it cannot be made;^ 


but the petition may be amended in the appellate 
court so as to claim damages in excess of the claim 
made below, if the increased amount is within the 
jurisdiction of the lower court® 

§ 1531. -Evidence 

In general evidence may be aubmitted to the appel¬ 
late court under the same legal rulea applicable In trial 
courta. If the trial de novo la not on the record made 
below, additional evidence may be heard; but If the trial 
la on the record made below, in the abaence of a atatute 
to the contrary, only the evidence heard below may be 
conaldered. 

Under a rule permitting the parties to be heard 
de novo on appeal, the litigants have the right to 
submit their evidence to the appellate court under 
the same legal rules applicable in trial courts 
and the appellate court has the right to take or call 
for testimony on any material issue.®-®® 

Where the trial de novo is not on the record 
made below, neither party is required to produce 
all the evidence used below in support of his claim 
or defense, as he may not deem it necessary to do so, 
or he may be unable to produce it; and, to serve 
the ends of justice, either party may produce any 
testimony, in the trial in the appellate court, which 
tends to establish his claim or defense,® whether 
or not introduced in the court below.7 

Where the trial de novo is on the record made be¬ 
low, generally the court will confine itself to testi- 


146 Okl. 235—Perry v. Smith, 269 P. 
1074, 132 Okl. 181. 

4 C.J. p 730 note 65. 

AsnenOments proposed and denied in 
trial court 

It Is for the supreme court to con¬ 
strue the pleadings and determine 
the Issues Involved in each case that 
comes before it and peculiarly In a 
case which comes before It for trial 
de novo under Compiled Laws of 
1913, and, where the correctness of 
a ruling on a proposed amendment is 
assailed, the question must be deter¬ 
mined as any other question in the 
case, and an error of Judgment in its 
determination is not an excess and 
does not divest the court of jurisdic¬ 
tion. and, in cases so triable, there is 
Jurisdiction to allow amendments 
which were proposed in and denied 
by the trial court. 

N.D.—Patterson Land Co. v. Lynn, 
176 N.W. 211, 44 N.D. 251. 

1. Tex.—McLane v. Paschal, 62 Tex. 

102 . 

1.6 Ill.—In re Schwartz’ Estate, 8 
N.E.2d 289, 286 Ill.App. 310. 

Okl.—In re Dixon’s Estate, 97 P.2d 
659, 186 Okl. 308. 

2. Or,—Monroe v. Northern Pac. 
Coal Min. Co., 5 Or. 609—Moser v. 


Jenkins, 5 Or. 447—Cain v. Harden, 
1 Or. 360. 

2.5 Ohio.—McKenzie v. Neville, 40 
N.E.2d 185, 68 Ohio App. 401, ap¬ 
peal dismissed 38 N.E.2d 412, 139 
Ohio St, 136. 

3. Colo—Miller v. Tockey, 112 P. 
772, 49 Colo 303. 

3.6 Gross oomplaiat deemed amend¬ 
ed 

Wash—^Wool Growers Service Corp. 
V. Ragan, 140 P.2d 612, 18 Wash 2d 
665, rehearing denied 141 P.2d 875, 
18 Wash.2d 656. 

4. Neb—Union Pac. R. Co. v. Ogil- 
vy, 26 N.W. 464, 18 Neb. 638. 

Va—Oorpus Juris Seouudum cited iu 
Stacy v. Mullins, 40 S.E 2d 266, 
268, 186 Va. 837, 168 A.L.R. 636. 

4 C.J. p 730 note 69. 

5. Neb—People’s Nat. Bank v. 
Gelsthardt, 76 N.W. 682, 66 Neb. 
232—Volland v. Baker, 49 N.W. 
381, 32 Neb. 391, 13 L.R.A. 140. 

6.60 Neb.—Dier v. Dier, 4 N.W.2d 
731, 141 Neb. 686. 

Ohio.—Toulmln v. Becker, 116 N.E. 
2d 705, 94 Ohio App. 624. 

Transcript held inadmissible 

Ohio.—Sandusky Elks Home Ass’n v. 
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Szendery, 116 N E 2d 739, 94 Ohio 
App. 552. 

5.65 Ohio—Hagerman v. City of 
Dayton, App., 65 N E 2d 893, re¬ 
versed on other grounds 71 N E 
2d 246, 147 Ohio St. 313, 170 A L R 
199—In re Howald’s Trust, 29 N.E 
2d 675, 65 Ohio App. 191. 

6. Ill.—Bley v. Luebeck, 35 N E 2d 
834, 377 Ill. 60. 

Neb.—Sells v. Haggard, 32 N.W. CO, 
21 Neb. 357. 


7. Mass.—Lew v. Lowell, 6 Allen 
25. 

N.C.—McAden v. Banister, 63 NO 
478—Slade v. Burton. 28 N.C. 207. 
Utah—Walllck v. Vance, 289 P. 103, 
76 Utah 209. 

4 C.J. p 730 note 72. 

Summoning Judgment debtor as wit¬ 
ness 

Judgment creditor, wishing Judg¬ 
ment debtor’s testimony on appeal to 
superior court from Judgment on 
charges of fraud against defendant 
pending his examination in supple¬ 
mentary proceedings, where the 
charges were tried to a Jury, may 
summon debtor as witness. 

Mass.—Little v. Mathews, 69 N.E.2d 
13, 817 Mass. 422. 
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mony received below,8 although under some statutes, 
where the trial de novo is on the record made be¬ 
low, the court may grant leave for a party to present 
evidence which was not introduced at the trial,® 
particularly where it was erroneously excluded,^® 
the power to open up and hear new evidence gen¬ 
erally being a matter for the exercise of the discre¬ 
tion of the court hearing the cause de novo.^®'6 in 
some jurisdictions the trial is on the evidence as 
abstracted by the parties, rather than on the original 


record.!®-!® 

In the disposition of the cause, any evidence im¬ 
properly excluded will be considered and the evi¬ 
dence improperly received will be disregarded and 
the case decided solely on competent evidence.!! 
While it has been held that an objection to testi¬ 
mony in the lower court is not necessary to preserve 
the point in the appellate court, since the appellate 
court will consider only competent testimony regard¬ 
less of the failure to object thereto,!!-® has also 


8. Mass.—Mason v. Daly, 117 Mass. 
403. 

4 C J. p 731 note 73. 

9. Ala.—Smith-Dimmlck Lumber Co. 

V. Teague, 24 So. 4, 119 Ala. 385— 
Heard v. Murray, 9 So. 514, 93 
Ala. 127. 

Ohio—Dehmer v. Campbell, 180 N. 
B. 267, 124 Ohio St. 634—Union 
Trust Co. V. Lessovitz, 171 N B. 
849, 122 Ohio St. 406—Klriakls v. 
Fountas, 143 N.E. 129, 109 Ohio 
St. 553. 

In furtherance of Justice 

The supreme court will grant leave 
to present new evidence, under ap¬ 
propriate statuory provision, on ap¬ 
peal in an equity case, when justice 
so requires, in each case making such 
special order as is appropriate. 

R I.—Haynes v. Greene, 134 A. 863, 
48 R.I. 38. 

Report of master 

On appeal from a report of a mas¬ 
ter, under some statutes, the district 
court may hear any competent tes¬ 
timony without regard to the fact 
whether such testimony was or 
might have been introduced on the 
hearing before the master. 

Ohio—Bell v. Crawford, 26 Ohio St. 
402. 

10. R.I—Murphy v. Duffy, 124 A. 
103, 46 R.I. 210. 

10.6 Ohio—Pyper v. Mutual Home 
& Savings Ass'n of Dayton, App., 
35 NE2d 736, appeal dismissed 16 
NE2d 424, 134 Ohio St. 345. 

10.10 Ark.—Smock v. Corpier, 292 S. 

W. 2d 260. 

11. Ark—Brittian v. McKim, 164 
S.W2d 435, 204 Ark. 647—Camp¬ 
bell v. Hammond, 156 S.W.2d 76, 
203 Ark. 130—^Hurst v. Bar Rules 
Committee of Arkansas, 166 S.W. 
2d 697, 202 Ark. 1101—Welch v. 
Farber, 67 S.W.2d 688, 188 Ark. 
693—Newsom v. Reed, 6 S.W.2d 10, 
177 Ark. 177—Martin v. Manning, 
Emerson 8c Morris, 186 S.W. 302, 
124 Ark. 74. 

Iowa.—Thomsen v. Thomsen, 7 N.W. 
2d 816, 232 Iowa 1161—Tusant v. 
Grand Lodge, A. O. U. W., 186 N. 
W. 196, 192 Iowa 1232—Tldgwell 
V. Bouma, 167 N.W. 200, 176 Iowa 
47. 

Me—Edgell v. Hyde, 96 A. 738, 114 
Me. 431. 


Mo—St. Louis Southwestern Ry. Co. 

V. Meyer, 272 S.W.2d 249. 364 Mo. 
1067, 46 A.L.R 2d 964, appeal dis¬ 
missed 76 S Ct. 871, 349 U.S. 942. 99 
L Ed. 1269—Meyer v. Schaub, 266 
SW.2d 620, 364 Mo. 711—Boyle v. 
Crlmm, 253 S.W.2d 149, 363 Mo. 
731—Bowman v. Kansas City, 233 
S.W.2d 26, 361 Mo. 14—Stein v. 
Mercantile Home Bank & Trust 
Co., 148 S.W.2d 670, 347 Mo. 732— 
Blackiston v. Russell, 44 S.W.2d 
22, 328 Mo. 1164—Williams v. Wil¬ 
liams, 168 S.W. 616, 269 Mo. 242. 

Deacon v. City of Ladue, App., 
294 S.W.2d 616—^Diehr v. Thomp¬ 
son Chemicals Corp., App., 281 S 
W2d 572—In re Diehl's Estate, 
App., 239 S.W.2d 623—Smith v. 
Smith, App, 192 SW.2d 691, fol¬ 
lowed in 192 S.W 2d 700—Drain¬ 
age Dist. No. 28 of New Madrid 
County V. Drainage Dist. No. 23 of 
Stoddard County, App., 146 S.W. 
2d 858—Hamra v. Simpson, 108 S. 

W. 2d 777, 232 Mo.App. 168—Eagle- 
burger V. Shelton, App., 272 S.W. 
698. 

Neb—Reitz v. Petersen, 269 NW. 
811, 131 Neb. 706—Corpus Juris 
cited in Yardum v. Evans, 235 N. 
W. 86, 89, 120 Neb. 699 
Okl —Scott V. Cover, 155 P. 889, 66 
Okl. 159. 

Or.—Coopey v. Cole, 11 P.2d 650, 140 
Or. 61. 

Wash —Merager v. Turnbull, 99 P. 
2d 434, 2 Wash.2d 711, 127 A L.R 
1142—Herren v. Herren, 203 P. 34, 
118 Wash. 66—First State Bank of 
Binford v. Arneson, 186 P. 889, 109 
Wash. 346—Rubens v. Rubens, 172 
P. 831, 101 Wash. 675—Evans v. 
Golst, 166 P. 780, 90 Wash. 100. 

4 C.J. p 729 note 65, p 731 note 74. 
Consideration of errors committed by 
the trial court in the admission or 
rejection of evidence see supra 5 
1628 c. 

Appellate court determines admissl- 
bUity 

Where evidence was received un¬ 
der the general equity practice with 
no ruling being made as to its ad¬ 
missibility, the supreme court, try¬ 
ing case de novo, would determine 
admissibility of such evidence and 
its application to questions Involved. 
Iowa.—Herr v. Lazor, 28 N.W.2d 11, 
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238 Iowa 618—O’Dell v. O’Dell, 26 

N.W.2d 401, 238 Iowa 434 

Determination of competency of wit¬ 
ness 

In a suit to enforce an agreement 
by a decedent to leave property to 
plaintiff by will in consideration of 
care and support, the question of 
the competency of plaintiff’s wife as 
a witness must be determined, al¬ 
though argued only briefly by defend¬ 
ant and not at all by plaintiff and al¬ 
though the witness testifled against 
defendant, who has not appealed, the 
case being one in equity which must 
be heard de novo solely on compe¬ 
tent evidence. 

Wash.—Andrews v. Andrews, 199 P. 

981, 116 Wash. 613. 

Prepondersace of competent evidence 

Where a suit in equity is triable de 
novo in the appellate court on evi¬ 
dence contained in the record, the 
court must conflne its findings to a 
preponderance of competent evidence. 
Mo.—Lusk V. Atkinson, 186 S.W. 703, 

268 Mo. 109. 

11.5 Ark.—Smart v. Owen, 187 S.W. 

2d 312, 208 Ark. 662. 

How far objections material 

(1) On trial de novo of a cause 
tried without a jury, objections to 
evidence are material only on the 
question whether after objectionable 
evidence is eliminated enough re¬ 
mains to justify the trial court’s 
conclusions. 

Wash.—Clark v. Gerllnger Motorcar 

Co., 170 P. 142, 100 Wash. 1. 

(2) In equity, whatever objections 
to the evidence were sound and have 
been preserved and not waived will 
be given their proper force by the 
supreme court on appeal in consider¬ 
ing the case. 

Mo.—Koger v. Black, 220 S.W. 904. 

(3) Accordingly, in an action to 
set aside a conveyance as fraudu¬ 
lent, where defendants claim that 
creditors were chargeable with no¬ 
tice of their rights because they were 
in possession of the land but, their 
answer does not so allege, and objec¬ 
tion on that ground to testimony as 
to possession is overruled, appellees 
are entitled to have objection passed 
upon on appeal. 

Mich.—^Atkinson v. Akin, 163 N.W. 

1024, 197 Mich. 289. 
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been held that evidence which was admitted without 
objection in the trial court will be considered in the 
appellate court Tegardless of the admissibility of 
such testimony or the competency of the witness who 
gave it.ii-1® 

Burden of proof. In a trial de novo the issues of 
fact involved must be determined in accordance with 
the ordinary rules governing the burden of 
proof.i^-15 Thus, the burden of proof, on a trial de 
novo, rests on plaintiff, precisely as in the lower 
court.i2 However, where the findings of fact of the 
court below are regarded as conclusive on the ap¬ 
pellate court unless clearly wrong, as discussed 
supra § 1528 a, appellant has the burden of proving 
the findings to be clearly wrong.i2*5 

Compulsory arbitration proceedings. On appeal 
and trial de novo in compulsory arbitration proceed¬ 
ings the award is not admissible as evidence ^ nor 
is evidence impeaching the character or conduct of 
the arbitrators admissible.^^ Also, under some stat¬ 
utes documentary evidence withheld from the ar¬ 
bitrators is not admissible.15 

Reference, Under appropriate statutory provi¬ 
sion, on trial de novo, the appellate court may direct 
a referee to find facts and report them.^® 


On appeal from probate courts. On appeal from 
a probate court, the appellate court, trying the cause 
de novo, standing in the place of the probate court, 
should render such judgment as the latter should 
have rendered as is shown above in § 1528 d, and 
to this end it may hear evidence, it being generally 
held that new evidence may be introduced in the 
appellate court^^ Moreover, since the trial is de 
novo, the attitude of one of the parties to the tes¬ 
timony in the lower court has nothing to do with 
his right to object thereto in the higher court. 

§ 1532. - Submission of Issues to Jury 

At a general rule trialt by Jury are net allowed on 
triale de novo in the appellate court; but the court may 
prepare iatuee of fact for eubmiteion to a Jury, or order 
a Jury trial on material ietuet of fact. 

In general, at common law, there cannot be a 
new trial by a jury on review of a case which has 
once been tried by a jury;^® and it may be stated, 
as a general rule, that trials by jury will not be al¬ 
lowed in the appellate court.^o Issues of fact, how¬ 
ever, may be prepared for the jury under the direc¬ 
tion of the court,2t and under special constitutional 
provisions a venire may be issued for a jury to try 
an issue of fact in the supreme court,22 


11.10 Iowa—Odens v. Veen, 14 N. 

W.2d 70S, 234 Iowa 1029. 

Tex.—Mueller v Banks, Civ.App., 273 
S.W 2d 88, error refused no re¬ 
versible error. 

II.IB Neb.—Dier v. Dler, 4 N,W.2d 
781, 141 Neb. G85. 

18. Iowa —Stillman v. Sllfer Sav. 
Bank, 249 N.W 230. 216 Iowa 057 
-—Devore v. Adams, 27 N W, 267, 
68 lovva 385. 

Me—Garmons v. Henderson, 90 A. 
177, 115 Me. 422. 

Minn—Oorpns Juris Becnndain cited 

in Dappinen v. Union Ore Co., 20 
N.W 2d 8. 19, 224 Minn. 306. 

S.C.—Bennett v. Standifer, 16 S.C. 
418. 

Tenn.—Bamer v. Bogrgriano, 222 S.W. 

2d 672, 32 Tenn App. 351. 

4 C.J. p 731 note 77. 

Weight given finding of lower court 
see supra S 1528 a. 

Xn breaoU of promlee rait 
After verdict for plaintiff In an ac¬ 
tion for a breach of a marriage prom¬ 
ise, and on a report upon so much 
of the evidence as is legally admis¬ 
sible to determine the liability of de¬ 
fendant, the burden was on plaintiff 
to prove the case, and the question 
of the preponderance of the evidence 
is open. 

Me.—Qarmong v. Henderson, 90 A. 
177, 116 Me. 422. 

18.5 Me—Tuttle v. Howland, 75 A. 
2d 374. 145 Me. 246. 


13. Pa.—Humphreys v. Kelly, 4 
Hawle 305—Stryker v. Ross, 11 A. 
610, 7 PaCas. 452. 

StAtemaats as to result of arbitra¬ 
tion 

A new trial was granted because 
the counsel, on trial of an appeal, 
stated to the Jury that the arbitra¬ 
tors had decided in favor of his 
client. 

Pa.—Hyslop v. Crozier, 1 Miles 267. 

14. Pa.—Bell v. Hamilton, 1 Browne 
254. 

15. Pa.—Pearce v. Theological Semi¬ 
nary, 2 Watts 340—Barclay v. 
Hughes, 1 Miles 19. 

63 C.J. p 812 note 72. 

16. N.Y,—In re Pfarr, 70 N.Y.S. 639, 
79 App.Div. 634. 

Ohio.—Dillon v. City of Cleveland, 
168 N.E. 606, 117 Ohio St. 258. 

Sandusky Elks Home Assn v. 
Szendery, 116 N.E.2d 739, 94 Ohio 
App. 552—Toulmin v. Becker, 116 
N.B.2d 706, 94 Ohio App. 624. 
Compelling attorney to pay funds 
In proceedings to compel an attor¬ 
ney to turn over half of his client’s 
Judgment, where the record on ap¬ 
peal does not answer questions of 
fact which must be solved before the 
nature of the attorney’s responsibil¬ 
ity can be determined, the matter 
will be referred to the official referee 
to take proofs and report the testi¬ 
mony. 

N.Y.—In re Driscoll. 161 N.Y.S. 872, 
176 App.Div. 876. 
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17. Idaho.—Lemp v. Lemp, 184 P 
224, 32 Idaho 393. 

Minn.—In re Rogers’ Estate, 169 N. 

W. 477. 141 Minn. 93 
N.J.—In re Bender’s Estate, 192 A. 
718, 122 N J.Eq. 192, affirmed In re 
Bender, 196 A. 677, 123 N.J Eq. 171. 
N.Y.—In re Hall’s Estate, 71 N.Y S 
2d 825, 272 App.Div 430—In re 
Priedlander, 178 N Y.S. 60, 189 

App Div. 90—In re Del Genovese’s 
Will, 170 N.Y.S. 216, 183 App.Div. 
200 . 

4 C.J. p 731 note 76—16 C.J. p 1024 
note 7. 

18. Ill.—In re Cooper’s Estate, 227 
Ill.App. 332. 

19. U.S —^U. S. V. Wonson, C.C.Mass., 
28 F.Cas.No.16,760, 1 Gall. 6. 

80. La. — Brooks v. Weyman, 3 Mart. 
9. 

Vt—Briggs v. Shaw, 16 Vt. 78. 

Wls.—Kearns v. Thomas, 37 Wls. 118, 
distinguishing Nutting v. Page, 4 
Gray (Mass.) 681, and Charles v. 
Porter, 10 Mete.(Mass.) 37. 

4 C.J. p 731 note 79. 

81. Me.—^Wlthee v. Rowe, 46 Me. 
671. 

R. L—Heath v. Bligh, 9 R.I. 31. 

S. C.—Hughes V. Kirkpatrick, 15 S.K. 
912, 37 S.C. 161—Ex parte Apeler, 
14 S.E. 931, 85 S.C. 417. 

4 C.J. p 781 note 79 [b]. 

88. Mich.—Teller v. Wetherell, 6 
Mich, 46. 
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Appeal from prohat € courts. While, in the ab¬ 
sence of a statute providing therefor, there is no 
right to a jury trial on an appeal from a judgment 
or decree of a probate court,^^ the appellate court 
may, under appropriate statutory provisions, permit 
issues of fact to be prepared under its direction and 
submitted to the jury and may order a jury trial 
on any material questions of fact.^* Where the ap- 
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peltate court Chooses to make up issues of fact and 
refer them to a jury, the verdict is merely advisory 
and the court is not bound to defer to the judgment 
of the jurors in fact the court cannot, by means 
of a jury verdict, shift its own responsibility with 
respect to the ascertainment, from a disputed factual 
situation, of the truth.^^ io 


E. PRESUMPTIONS 


§ 1533. General Rules 

Generally, an appellate court will Indulge all reason¬ 
able presumptions in favor of the Judgment below and 
against error; and the burden of affirmatively showing 
error Is on the party complaining thereof. 

While there are limitations on the power of an 


appellate court to indulge in presumptions in support 
of orders or judgments,24-60 jg a general rule 
of wide application that an appellate court will in¬ 
dulge all reasonable presumptions in favor of the 
correctness of the judgment, order, or decree from 
which the appeal was taken.^s In other words, it 


23. See Juries 5 83. 

24. Kan.—In re Henry's Estate, 137 
P2d 222, 1D6 Kan 788, modified on 
other grounds 142 P 2d 717, 157 
Kan. 471. 

Mo.—Appeal of Eastman, 194 A. 586, 
135 Me. 233. 

Okl.—Sam v. Sam, 45 P.2d 462, 172 
Okl. 342—Tilman v. Tilman, 177 P. 
558, 74 Okl. 259—Parker v. Hamil¬ 
ton, 154 P. 65, 49 Okl. 693. 

K I —TiUinghast v. Iverson, 144 A. 
673, 50 R I. 23. 

4 C.J. p 731 note 79 [b]—36 C.J, p 

196 note 44. 

24.5 Me—Appeal of Eastman, 194 
A 686. 135 Me 233 

Vt —In rc Rrace’s Estate, 196 A. 742, 
109 Vt. 3G0. 

24.10 Me—App(‘al of Eastman, 194 
A 686, 135 Me 233 

24.50 fal —Prescott v. O’Connell, 80 
P 2d 749, 27 C A.2d 220. 

25. Ala.— OorpiiB Juris Sscandom 
cited in Cross]ey v Davies, 44 So. 
2d 439, 441, 253 Ala. 275—In re 
Fite, 152 So. 246, 228 Ala, 4—State 
V Board of School Com’rs of Mo¬ 
bile County, 146 So. 576, 226 Ala. 
62—Roniotos V. Peerless Laundry 
Corporation, 121 So 914, 219 Ala. 
208—Ramsey v. McMillan, 106 So. 
848, 214 Ala. 185—Davis v. Harrell, 
96 So. 616, 209 Ala. 528—Capital 
Security Co. v. Owen, 72 So. 8. 196 
Ala. 385—Louisville & N. R. Co. v. 
Bouchard, 67 So. 206, 190 Ala. 157. 

Oorpns juris Secundum cited In 
Robertson v. State, 197 So. 73, 74. 
29 Ala.App. 399. certiorari denied 

197 So. 76, 240 Ala. 61—Cortner 
V. Hill, 110 So 322, 21 Ala.App. 660 
—Hedden v. Wefel. 69 So. 225, 13 
Ala.App. 485. 

Ariz.—Ackerman v. Southern Arizona 
Bank & Trust Co., 60 P.2d 949, 46 
Ariz. 343—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, 29 P.2d 168. 
43 Ariz. 102—Babbitt & Cowden 
Live Stock Co. v. Hooker, 236 P. 
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722, 28 Ariz. 263—Martin v. Bank¬ 
ers’ Trust Co., 166 P. 87, 18 Ariz 
65. 

Ark.—Smart v. Cross, 149 S.W.2d 
948, 202 Ark. 1197—Jamison v 

Henderson. 71 S.W.2d 696, 189 Ark 
204—^Woodmen of Union of Ameri¬ 
ca V. Henderson, 64 SW.2d 290, 
186 Ark. 624—Smith v. Fish, 30 S 
W.2d 223. 182 Ark. 115—Drown v 
White River Levee Dist., 27 S.W 
2d 793, 181 Ark. 629—State v. Pol¬ 
lard, 286 S.W. 811, 171 Ark. 607— 
American Ry. Express Co. v. Ham¬ 
mock. 242 SW. 666, 154 Ark 263— 
Ermen v Thomason, 235 S.W. 64, 
149 Ark 669. 

Cal —Vaughan v. Jonas, 191 P.2d 
432, 31 C.2d 687—Walling v. Kim¬ 
ball, 110 P2d 68, 17 C2d 364— 
Manning v. Gavin, 92 P 2d 796, 14 
C.2d 44—City of Los Angeles v. 
Knapp, 60 P.2d 127, 7 C.2d 168— 
American States Public Service Co. 
V. Rath, 42 P.2d 1010, 2 C 2d 670— 
Henderson v. Jacobs, 27 P 2d 378, 
219 C 477—Gin S Chow v City of 
Santa Barbara, 22 P 2d 6, 217 C. 
673, followed in Matthiessen v. 
Montecito County Water Dist., 22 
P.2d 19. 217 C 788, and Matthics- 
sen V. City of Santa Barbara, 22 P. 
2d 19. 217 C. 789—San Diego Im¬ 
provement Co. v. Brudie, 8 P.2d 
1027, 216 C. 97—In re Aufret’s Es¬ 
tate, 200 P. 946, 187 Cal. 34—Sher¬ 
man V. S. K. D. Oil Co, 197 P. 
799, 186 C. 534—Bryant v. Gray, 
178 P. 709, 179 C. 679—E. Clemens 
Horst Co. v. New Blue Point Min¬ 
ing Co., 171 P. 417, 177 C. 631— 
Hihn-Hammond Lumber Co. v. El- 
som, 164 P. 12, 171 C. 670, Ann. 
Cas.l917C 798. 

Stephens v. Baker & BcOcer Roof¬ 
ing Co., 280 P.2d 39, 180 C.A.2d 765 
—Alexander v. McDonald, 196 P. 
2d 24, 86 C.A.2d 670—Woock v. 
Schllnk. 183 P.2d 46, 81 C.A.2d 12 
—Thorndyke v. Jenkins, 142 P.2d 
848, 61 C.A.2d 119—In re Comino’s 
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Estate, 131 P.2d E99. 66 C.A.2d 30( 
—Murphy v. Retirement Board of 
San Francisco City Employees’ Re¬ 
tirement System. C.A., 121 P 2d 
101, 49 C.A.2d 68—Lynch v Har¬ 
rell. 113 P.2d 261. 44 C.A.2d 863 
—Washko v. Stewart, 112 P.2d 306, 
44 C A 2d 311—Mohr v. Mohr, 91 P. 
2d 238, 33 CA2d 274—Anderson v. 
Farquhar, 63 P.2d 1163, 18 C.A.2d 
392—Laumann v. Conner, 58 P.2d 
937, 14 C.A.2d 669—Berkowltz v, 
Wolfberg, 48 P.2d 723, 8 C.A.2d 
706—Pacific Nat. Co v Southwest 
Finance Co of California, 40 P.2d 
862, 4 C.A 2d 326—Shuey v Bunney, 
App, 40 P2d 859, 4 C A.2d 408— 
Llvesay v. Deihert, 89 P 2d 466, S 
C A 2d 140—Nisbet v Rhinehart, 
App, 29 P.2d 861—McCallum v. 
Maxwell. 27 P.2d 925, 136 C A. 607 
—Brooks V. Faulkner. App , 26 P 2d 
884, 135 C.A. 368—Rancho Santa 
Margarita v. San Diego County, 26 
P.2d 716, 136 C.A. 134—Hibernia 
Savings & Loan Soc. v Ellis Es¬ 
tate Co., 22 P.2d 806, 132 C A. 40« 
—Lo Presti v. Manning. 13 P 2d 
1002, 126 CA. 442—Toby v. Hub¬ 
bard. 13 P.2d 869, 125 C A. 261— 
Sun Lumber Co. v. Bradfield, 10 P. 
2d 183, 122 CA. 391, followed in 
10 P 2d 185, 122 C A. 783—Hammond 
Lumber Co. v. Tlmourian, 10 P.2d 
181, 122 C.A. 448—California Stand¬ 
ard Finance Corporation v. Bessolo 
& Gualano, 6 P 2d 480, 118 C A. 327 
—Wheatland v. Maloney. 294 P. 
499, 110 CA. 288, followed In 

Wheatland v. Baker, 294 P. 601, 110 
CA. 761, and Wheatland v. Hart. 
294 P. 601. 110 C.A. 762—Cole¬ 
man V Dawson, 294 P. 13, 110 
CA. 201—Cappuccio v. Tufts, 293 
P. 91, 109 C.A. 274—Van Doren 
V. Burns, 288 P. 1107, 106 C.A. 
224—Ridens v. Economy Home 
Builders, 286 P. 481, 104 C.A. 677— 
Merchants’ Trust Co. v. Hopkins. 
284 P. 1072, 103 C.A. 4T8—Madera 
Canal & Irrigation Co. v. K. Arak- 
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ellan, Inc., 284 P. 971. 108 CA, 592 
—Bank of United Btatee v. Fore¬ 
man. 283 P. 874, 102 C.A. 756— 
Stratton y. Comellua. 277 P. 898. 
99 C.A. 8—MacDiarmid v. McDev- 
Itt, 275 P. 600, 97 C.A. 414—Glffln 
V. Supreme Lodfire of Fraternal 
Brotherhood, 271 P. 1111, 94 C.A. 
486—^Freeman Electric Co. v. Mac¬ 
Millan, 264 P. 491, 89 C.A. 264— 
Williams v. Blue Bird Laundry 
Co.. 269 P. 484, 86 C.A. 388—In re 
Fulmer’s Estate, 258 P. 120, 84 C. 
A. 401—Fowler v. Carmel Cattle 
Co., 266 P. 609, 83 C.A. 317—Flnkel- 
steln Y. CoseroYe, 256 P. 608, 88 C. 
A. 201—MacFadden v. Compson, 254 
P. 622, 81 C.A. 629—Yule v. Miller. 
262 P. 733, 80 C.A. 609—People v. 
California Protective Corporation, 
244 P. 1089, 76 C.A. 364—American 
Fruit Growers of California v. Pa¬ 
cific Electric Ry. Co., 238 P. 106, 72 
C.A. 682—Barrios & Co. v. G. V. 
Pettigrrew Co., 228 P. 676, 68 C.A. 
139—^Milllken v. Bank of Italy. 226 
P. 640, 66 C.A. 607—Gould v. Craw¬ 
ford, 192 P. 88, 48 C.A. 389—U. S. 
Film Co. V. U. 8. Fidelity & Guar¬ 
anty Co., 186 P. 364. 44 C.A. 227— 
Williams V. Reed. 186 P. 616, 43 C. 
A. 426—Gustafson v. Wasson, 183 
P. 362, 42 C.A. 70—Hamer v. Ellis. 
180 P. 30. 40 C.A. 67. 

Colo.—Zeilinger’s Estate v. Zellinger, 
81 P.2d 879, 102 Colo. 666—Vigil 
V. Pacheco, 36 P.2d 766, 96 Colo. 
405—Barrios v. Pleasant Valley & 
Lake Canal Co., 17 P.2d 301, 91 
Colo, 663—Fitzgerald v. McDonald, 
266 P. 989, 81 Colo. 418—City and 
County of Denver v. Wilson, 264 
P. 163, 81 Colo. 134—Collins v. 
Heath, 233 P. 838, 76 Colo. 600— 
Sauer y. First Nat. Bank, 224 P. 
227, 76 Colo. 119—Drovers’ Nat. 
Bank Y. Denver Live Stock Ex¬ 
change, 220 P. 402, 74 Colo. 212— 
Sebold Y. Rieger, 142 P. 201, 26 
Colo.App. 209. 

Del.—Wright v. Scotton, 121 A. 69, 
13 Del.Ch. 402, 81 A.L.R. 1162. 

Fla.—First Atlantic Nat. Bank of 
Daytona Beach v. Cobbett, 82 So. 
2d 870—Videon v. Hodge, 72 So.2d 
396—Odom v. Barrett, 67 So.2d 200 
—City of Daytona Beach v. Hum¬ 
phreys, 63 So.2d 871—Loos v. Scar- 
fone, 46 So.2d 395—Ball Y. Ball. 
36 So.2d 172, 160 Fla. 601—Florida 
Motor Lines Corp. v. Barry, 27 So 
2d 763, 168 Fla. 123—Gables Rac¬ 
ing Assoc. Y. Persky, 6 So.2d 257, 
148 Fla. 627—Schroeder v. Annen- 
berg, 4 So.2d 866, 148 Fla. 613— 
Windham v. Windham, 198 So. 202, 
144 Fla. 663—Brown v. Winton, 
197 So. 643, 143 Fla. 478—City of 
South Miami v. State ex rel. Gibbs. 
197 So. 109, 143 Fla. 624—State v. 
City of Clermont, 196 So. 860, 143 
Fla. 434—Thomas v. Vickers, 196 
So. 602, 143 Fla. 64—G. A L. Roof¬ 
ing Co. V. Thoma, 196 So. 414, 143 
Fla. 222—State ex rel. Schwarz v. 
HefCernan, 194 So. 813, 142 Fla. 


137—Butts Y. Butts. 194 So. 212. 
141 Fla. 887—City of South Miami 
Y. State ex rel. Landis. 192 So. 624, 
140 Fla. 740—Markell v. Hilpert, 
192 So. 892, 140 Fla. 842—^Vaughn 
Y. Stewart. 191 So. 698, 140 Fla. 
88—Atlantic Marine Boat Yard v. 
Daniel, 190 So. 612, 138 Fla. 864— 
Brooks V. Pryor, 189 So. 676, 138 
Fla. 498—Meola y. Sparks, 189 So. 
408, 138 Fla. 364—Brandt v. 

Brandt, 189 So. 276, 138 Fla. 243 
—Saunders v. Lischkoff, 188 So. 
815, 137 Fla. 826—Certain Lands 
on Which Taxes are Delinquent 
V. City of Stuart, 188 So. 606, 137 
Fla. 784—Alford v. Barnett Nat. 
Bank of Jacksonville, 188 So. 322. 
137 Fla. 664—Hamilton v. Rowell, 
188 So. 94. 137 Fla. 227—Flagler 
Finance Corporation v. Thcrrell, 
169 So. 868, 118 Fla. 696—Atlantic 
Coast Line R. Co. v. Baynard, 161 
So. 6, 112 Fla. 644—Gardiner v 
Goertner. 149 So. 186, 110 Fla. 337 
—Wilkinson v. Central Farmers' 
Trust Co., 143 So 664, 106 Fla 
729—Fisher v. Guidy, 142 So. 818, 
106 Fla. 94—Foxworth v. Maddox, 
137 So. 161, 103 Fla. 32—Harp v. 
McRae, 129 So. 499, 100 Fla. 141— 
Wang V. First Nat. Bank, 110 So. 
627, 92 Fla. 974—Small v. Colonial 
Inv. Co., 109 So. 433, 92 Fla 603— 
Peacock v. Du Bois, 105 So 321, 90 
Fla. 162—Stovens v Tampa Elec¬ 
tric Co, 88 So. 303, 81 Fla. 512— 
Stewart v De Land-Lake Helen 
Special Road and Bridge Dist. in 
Volusia County, 71 So. 42, 71 Fla 
168. 

Ga—Sallba v. Saliba, 40 S.E 2d 732, 
201 Ga. 681 

Joseph Hull & Co. v. Anderson 
Lumber Co., 86 S E. 267, 17 Ga. 
App. 40. 

Hawaii.—In re Estate of Lee Chuck, 
33 Hawaii 445. 

Idaho.—Corpus JUris Beonadnm 

quoted In Judy v. Reilly Atkinson 
& Co.. 87 P.2d 461, 463, 69 Idaho 
762. 

Ill.—^Molner v, Cartenos, 112 N.E 2d 
470, 416 Ill. 172—Kerner v. Peter¬ 
son, 12 N.E 2d 884, 368 Ill. 69— 
City of Chicago v. Rosehill Ceme¬ 
tery Co., 182 N.E. 768, 349 Ill. 619. 

Sims v. Chicago Transit Au¬ 
thority, 129 N.E.2d 23, 7 Ill.App. 
2d 21—Brackensick v. Chicago Mo¬ 
tor Coach Co, 123 N.E 2d 350, 4 
Ill.App.2d 84—Sacks v. American 
Bonding Co. of Baltimore, 108 N. 
E.2d 821, 348 Ill App. 389—Biggs 
v. Hewitt, 89 N.E.2d 62, 339 Ill. 
App. 144—East Chestnut St. Corp. 
v. Murphy, 60 N.E 2d 460, 326 Ill. 
App. 392—In re Gilbert’s Estate, 
48 N.E.2d 667, 319 Ill.App. 16— 
Lee v. Meredith, 249 Ill.App. 274— 
City of Chicago v. Cullen, 191 Ill. 
App. 97—People v. Zeutschell, 190 
Ill.App. 20—Kordlck v. Chicago 
Rys. Co., 187 IlLApp. 74—Matson 
v. Davies, 36 Ill.App. 78. See City 
of Chicago v. Smith, 194 Ill.App. 
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805—Brassier y. Wilson, 194 Ill. 
App. 66—Jackson v. Grand Cross¬ 
ing Tack Co., 191 IlLApp. 375— 
Greenberg y. Parsons, 184 Ill.App. 
434. 

Ind.—^New York Central R. Co. v. 
Milhiser, 106 NE.2d 453, 231 Ind. 
180, rehearing denied 108 N.E 2d 
67, 231 Ind. 179—City of Fort 

Wayne v. Bishop, 92 N E.2d 644, 
228 Ind. 304—McDonald v. State, 
175 N.E. 276, 202 Ind. 409—Schell 

V. Schell. 168 NE 694, 199 Ind. 
643—Cadwell v. Teany, 157 N.E. 
61, 199 Ind. 634, certiorari denied 
Cadwell v. Teany, 48 S.Ct. 601, 277 

U. S. 606, 72 LEd 1011—Hammond, 

W. & E. C. Ry. Co. V. State High¬ 
way Commission. 162 N E. 806, 198 
Ind. 466, rehearing denied 154 N.E. 
20, 198 Ind. 456—Washington Ho¬ 
tel Realty Co. v. Bedford Stone & 
Construction Co., 143 N.E. 166, 196 
Ind. 128, motion denied 148 N E. 
406, 196 Ind 396—Roney v. Rodg¬ 
ers, 130 N.E 403. 190 Ind. 308— 
Anson v Connett, 120 N.E. 057, 
187 Ind. 604. 

Livengood v. Wright, 180 N.E. 
680, 94 Ind.App. 6G4—Ideal Laun¬ 
dry & Dry Cleaning Co. v Macko- 
wiak, 143 N.E. 614, 83 Ind App 1 
—Totten V. American Ry Express, 
136 NE 162, 78 Ind App 202— 
Chastain v. Frost. 119 NE 1007, 
68 Ind App. 1C2—Shay v. Goins, 
119 N.E. 808, 07 Ind App. 674— 
Aufderhelde v. Howard, 117 NE. 
212, 65 Ind.App 280-Ross v. Illi¬ 
nois Glass Co, 116 NE. 698, 04 
Ind.App. 166—Doak-Riddle-Hamil- 
ton Co. V. Raahe, 114 N.E, 415, C3 
Ind App. 250—Peterson v. Lidding- 
ton, 108 N.E 977, 00 Ind.App. 41— 
Johnson v. Citizens’ State Bank, 
107 N.E. 36, 67 Ind App. 348. 

Iowa.—Nelson v Conroy Sav. Bank, 
194 N.W. 204, 196 Iowa 391—Wine 

V. Jones, 168 N W. 318, 183 Iowa 
1166—In re Reimenschnelder, 104 
N.W 736—Morris v Steele, 17 N 

W. 490, 62 Iowa 228. 

Kan.—Vaughn v. Taylor, 302 P 2d 
1004, 180 Kan. 190—Smith v De 
Hay, 271 P 2d 251, 176 Kan. 422— 
Foster v. City of Augusta, 266 P. 
2d 121, 174 Kan. 324—State ex rel 
Spurney v. Rural High School 
Dist. No. 3, Republic County, 220 
P.2d 164, 169 Kan. C71. 

Ky.—Potts V. Potts, 184 S.W.2d 987, 
299 Ky. 216—McCown v. Shelby 
Supply Co., 64 S.W.2d 497, 261 Ky. 
164—Morgan v. Mayfield Creek 
Drainage Dist. No. 1, 29 S.W 2d 
636, 235 Ky. 37—Liberty Life Ins. 
Co. V. Strauss, 28 SW.2d 965, 234 
Ky. 608—Philips v. Robinson, 9 S. 
W.2d 996, 226 Ky. 682—Cumber¬ 
land State Bank v. White, 300 S. 
W. 339, 222 Ky. 126—Creech v. 
Louisville & N. R. Co., 289 S.W. 
238, 217 Ky. 301—Caudill v. Caudill, 
279 S.W. 666, 212 Ky. 433—White 
V. Turner, 268 S.W. 291, 206 Ky. 
604. 
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Lia,—Perkins v. Buohler, 66 So.2<l 
130, 223 La. 179—Rhodes v. Rhodes. 
149 So. 600. 177 La. 856—Bynum v. 
Lleber, 99 So. 590, 165 La. 760. 

Planters’ Bank & Trust Co. v. 
Guilbeau, App., 151 So. 264—Howe 
Scale Co. v. Poupart, App., 145 So. 
86—Pirkle & Williams v. Shreve¬ 
port Jitney Jungle, 140 So. 837, 19 
La.App. 729—Stephenson & Hand 
V. Shreveport Natatorlum & 
Amusement Co, 127 So. 427, 13 
La App. 150—Kennedy v. Opden- 
weyer, 123 So. 906, 11 La App. 632 
—Derbes, Cabellero & Miller v. 
Fltzpatrick-Till Auction Co., 119 
So. 285, 9 La.App. 342. 

Md.—Shapiro v. Marcus. 124 A.2d 846 
—Harrison v. Ridgely, 125 A. 47, 
144 Md. 134. 

Mass.—Petition of Bullock, 149 N E. 
604, 254 Mass 14. 

Miss—Bates v. Strickland, 103 So. 
432, 139 Miss. 636-—Redhead v. 

Redhead. 68 So. 923, 109 Miss. 648 

Mo.—James v. James, 248 SW.2d 623 
—Lilly V, Boswell, 242 S.W 2d 73. 
362 Mo 444—State to use of Con¬ 
sol School Dist No. 42 of Scott 
County V. Powell, 221 SW.2d 608, 
359 Mo 321—Fears v Newman 
Mercantile Co., 156 S.W.2d 909, 
348 Mo 1102—Orlann v. Laederich. 
92 SW2d 190. 338 Mo. 783—State 
ex rel Wot sham v. Ellis, 44 S W 2d 
129, 329 Mo 124, transferred, App, 
11 SW2d 1095—St. Louls-San 
Francisco Ry Co v Dillard, 43 
S W 2d 1034, 328 Mo 1164—Mas- 
tin V Ireland, 8 S W 2d 900, 320 
Mo Cl 7—TTndcrwood v. Oregon 
County. 8 SW2d 597, 320 Mo. 614 
—Vette V Hackman, 237 S W. 802, 
292 Mo 138—Garber v. Missouri 
l‘ac Ry Co, 210 S.W. 377—Scott 
V Union Liability Co., 194 S.W. 
900 

E C. Robinson I^umber Co v 
Lowrey. App, 276 S W.2d 63C— 
In re Gacblcr's Estate, App, 248 
S W 2d 12—Lanham v. Civic The¬ 
atre Corp, App, 147 SW.2d 675— 
Fulton Loan Service No. 2 v. Col¬ 
vin, App, 81 SW.2d 373—Euler 
V. State Highway Commission, 
App. 55 SW2d 719, 227 Mo App. 
755, reinstatement of appeal de¬ 
nied State ex rel State Highway 
Commission of Missouri v. Shain, 
02 S W.2d 711—Charlsworth v. Ja¬ 
cob. 24 SW.2d 671, 224 Mo.App 
1011—Samuel Haas Trimmed Hat 
Co. V Service Ass’n, 297 S.W. 129, 
222 Mo App. 307—Brown v Tully, 
App., 220 S W. 1012—Boyce v 
Wheeler, App, 196 SW. 84—Peter¬ 
son V United Rys. Co. of St. Louis, 
168 S.W 264, 183 Mo.App 716, re¬ 
versed on other grounds 192 S.W. 
938. 

Mont—Koger v. Halverson, 242 P.2d 
273, 126 Mont. 660—Wills v. Mid¬ 
land Nat. Life Ins. Co., 91 P.2d 
696, 108 Mont 536—Koppang v. 

Sevier, 75 P.2d 790, 106 Mont. 79— 
Gibbons v. Huntsinger, 74 P.2d 443, 


105 Mont. 562—Dalbey v. Equita -1 
ble Life Assur. Soc. of U. S., 74 P. | 
2d 432, 105 Mont. 587—State ex 
rel. Wentworth v. Baker, 53 P.2d 
440, 101 Mont. 226—Monteath v. 
Monteath. 44 P.2d 517, 99 Mont. 444 
—Mulholland v. Butte & Superior 
Mining Co., 289 P. 574, 87 Mont. 
661—Bullard v. Zimmerman, 268 P. 
612, 82 Mont. 434—Gllna v. Bark¬ 
er, 254 P. 174. 78 Mont. 367— 
Thompson v. Chicago, B. & Q. R. 
Co., 253 P. 313, 78 Mont. 170. 

Neb—^Van Wye v. Wagner, 79 N.W. 
2d 281, 163 Neb. 205—Ferber v. 
Lelse. 163 N.W. 317, 101 Neb. 874. 

N.J— Oorpns Juris Bsouadnm cited 
in Gagliano v. Maggie, 108 A.2d 
185, 189, 32 N.J.Super. 219— Oor¬ 
pns Juris Beoundum cited in Cier- 
pial V. Ford Motor Co., 107 A.2d 61, 
63, 31 N.J.Super. 489, reversed on 
other grounds 109 A.2d 666, 16 N.J. 
661— Corpus Juris Seonudniu cited 
in McGowan v. Peter Doelger 
Brewing Co, 77 A.2d 46. 48, 10 
N J.Super. 276. 

Hiler v. Force, 168 A. 182, 111 
NJ.Law 214—Kein v. Katz, 105 A 
210, 92 NJLaw 406—Phillips v. 
Borough of Longport, 100 A. 192, 
90 N.J.Law 212. 

N.M —Federal Land Bank of Wichi¬ 
ta V. Beck. 121 P.2d 147, 46 N M. 87 
—James v Anderson, 61 P 2d 601, 
39 NM 644—Mitchell v McCutch- 
eon, 260 P. 1086, 33 N M. 78— 

Sandoval v. Unknown Heirs of 
Vigil, 186 P. 282, 25 N.M 636. 

N.T.— Corpus Juris cited in Mallen 

V. Morton, 99 N Y S.2d 621, 533 — 
Nankivel v. Omsk All Russian 
Government, 197 NTS 467, 203 
App Div 740, reversed on other 
grounds 142 N.E. 669, 237 N.Y. 
160 

NC—Clinard v. Lambeth, 67 SE.2d 
462, 234 NC 410—Sineath v. Kat- 
zis, 14 SE2d 418, 219 N.C. 434— 
Henderson v Jenkins Hardware 
Co. 168 S.E 213, 204 N C. 775— 
Hughes v Hewlett, 155 S E. 253, 
199 N.C. 810—Layton v. Godwin, 
119 S.E. 496, 186 N C, 312. 

N.D— Corpus Juris cited iu State v 
Van Horne, 2 NW.2d 1, 2, 71 ND 
465—Ramage v. Trepanier, 283 N 

W. 471, 69 ND. 19— Corpus Juris 
cited la Page v. Steinke, 236 N W. 
261, 263, 60 ND. 685—Halstead v. 
Missouri Slope Land & Investment 
Co., 188 N.W. 163, 48 N D. 1001— 
Benness v. Middlewest Grain Co., 
173 N.W. 476, 44 N.D. 246—Craw- 
son V. Middlewest Grain Co, 173 
N.W. 476, 44 N D. 248—Nelson v. 
Middlewest Grain Co., 173 N.W 
476, 44 ND 247, 260—Lammadee v. 
Middlewest Grain Co., 173 NW 
476, 44 N.D. 247—Olson v. Middle- 
west Grain Co., 173 N.W. 474, 44 
ND. 260—Livingston v. Middle- 
west Grain Co, 173 N.W. 474, 44 
N.D. 249—Kluver v. Middlewest 
Grain Co., 173 N.W, 468, 44 N.D 
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210—Skaar v. Eppeland, 159 N.W. 
710, 35 N.D. 126—Skaar v. Eppe¬ 
land, 159 N.W. 707, 86 N.D. 116. 

Ohio —Morrison v. Baker, App., 68 
N.E.2d 708—Crellin v. Armstrong. 
App., 32 NB.2d 60. 

Okl.—John Deere Plow Co. v. Owens. 
147 P.2d 149, 194 Okl. 96—Pfalz- 
graf v. Ward, 80 P.2d 634, 183 Okl. 
154—Hunter v. Wittier, 260 P. 793. 
120 Okl. 103—Askew v. Terrell, 243 
P. 495, 113 Okl. 206—Vann v. Ad¬ 
kins, 234 P. 644, 109 Okl. 12—Bur¬ 
ris v. Straughn, 232 P. 394, 107 Okl 
299—Littlehead v. Mount, 227 P. 
98, 99 Okl. 225—Brown v. Coates, 
210 P. 726, 87 Okl. 271—Seamans 
Oil Co. v. Mitchell, 208 P. 801, 87 
Okl. 13—^Asher v. Doyle, 160 P. 
878, 50 Okl. 460. 

Or.—Buckman v. Hill Military Acad¬ 
emy, 189 P.2d 676, 182 Or. 621 

Pa—Westney v. Lyon, 123 A. 791, 
279 Pa. 291. 

Melletz V. Kavitsky & Kavitsky, 
78 Pa Super. 204. 

Ganster v. Ganster, 5 Pa Dist. & 
Co. 603. 

S.D—Korte v. Lang. 248 N W. 263. 
61 S D 267, followed in Lang v 
State Farm Mut Automobile Ins 
Co of Bloomington, Ill , 248 N.W 
266. 

Tenn —Matthews v. Southern Coach 
Lines, 229 SW.2d 340, 190 Tenn 
282 

Cravens v Robbins, 8 Tenn App 
435—Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

Tex—McElyea v. Parker, 81 S.W.2d 
649, 125 Tex 226. 

Mills V Mills, Com App. 265 S. 
W. 142—Hall V. Edwards. Com. 
App . 222 S.W. 167. 

Stanley v. Stanley, Civ App., 294 
S W 2d 132, error refused no re¬ 
versible error—Gill v Willis, Civ. 
App., 282 SW.2d 88—Munn v. 
Riggs, Civ App, 257 S W 2d 714— 
Tubb V. Kramer Bros Nurseries, 
('ivApp, 237 S.W 2d 680, error re¬ 
fused no reversible error—Cumba 
V. Union Bus Lines, Clv.App , 229 
S.W 2d 176—Smothers v. Gawlik, 
Civ App , 214 S.W 2d 894—Reyna v. 
State, Civ App, 206 S W 2d 651— 
Indian State Oil Co of Tex. v Mc- 
Cutchen, Civ App, 183 S.W.2d 692, 
error refused—Bennett v. Jackson, 
Civ.App, 172 S.W.2d 395, error re¬ 
fused—Vaughn v. Gulf Ins. Co., 
Civ App, 161 S.W.2d 227—Wilson 
V. Wilson, Clv.App, 136 S.W 2d 

1069—Butler v. Abilene Mut. Life 
Ins Ass’n, Clv.App, 130 S.W 2d 
1061, error dismissed, Judgment 
correct—Urbanec v. Jezik. Civ. 
App, 130 SW.2d 344—Fitzgerald v. 
Lane, Civ App., 126 S W.2d 64, re¬ 
versed on other grounds 155 S.W. 
2d 602, 137 Tex. 614—Fitts v. Car¬ 
penter. Clv.App., 124 S.W.2d 420— 
Corpus Juris Bsonndniu oitsd ia 
City of Amarillo v. Stapf, Civ.App., 
109 S.W.2d 258, 259, error dismiss- 
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will be presumed on appeal, in the absence of a i correctly^* that the trial court did not err or rule 
showing to the contrary, that the trial court acted | 


ed—Smith ▼. Pefirram, Civ.App., 80 
S.W.2d 354—Corbett v. Haymond- 
ville Independent School Diet., Civ. 
App., 66 S.W.2d 325—KeUey v. My¬ 
ers, Clv.App., 29 8.W.2d 855—^Euca- 
line Medicine Co. v. Standard Inv. 
Co., Civ.App., 26 S.W.2d 269—Shaw 
V. First State Bank of Iowa Park, 
Civ.App., 13 S.W.2d 133—San An¬ 
tonio Machine A Supply Co. v. 
Central Texas Power ft Transmis¬ 
sion Co., Civ.App., 296 S.W. 229— 
Smith V. Patterson, Civ^App., 294 
S.W. 984—D. P. Connolly Agency, 
Inc. v. Pope joy, Civ.App,, 290 S.W 
831—Talamantes v. Flores, Civ 
App., 290 S.W. 791—Ladd v. Cole¬ 
man, Civ.App., 286 S.W. 1096—Ger- 
lach-Barlow Co. v. Patton, Civ 
App., 281 S.W. 242—Bank of Fred¬ 
ericksburg V. Knopp, Civ.App., 256 
SW. 319—Janes Contracting Co. 

V, Home Life ft Accident Co., Civ. 
App., 245 S.W. 1004, afRrmed, Com. 
App., 260 S W. 839—McOlintlc v. 
Brown, Civ.App., 212 S W. 540— 
Texas Packing Co. v. St. Louis 
Southwestern Ry. Co. of Texas, 
Civ App, 204 S.W. 120, reversed 
on other grounds. Com App, 227 S 

W. 1096—Cain v. Wharton, Civ. 
App., 196 SW 952, error refused— 
Farmer v. Witcher, Civ.App., 189 S. 
W. 293—Texas & N. O. R. Co. v, 
Marshall & Marshall, Civ.App., 184 
Ti W. 643—Bean v. Cook, Civ.App, 
182 SW. 1166—Missouri, K. & T. 
Ry. Co. of Texas v. Lovell, Civ. 
App., 179 S.W. 1111, certifled ques¬ 
tions answered 221 S.W. 929, 111 
Tex 646—Chicago, R. I. ft G. Ry. 
Co. V Bell, Civ.App, 168 S.W. 396 
—Young V. Barcroft, Civ.App., 168 
S.W. 392—Cope v. Pltzer, Civ.App., 
166 S.W. 447. 

Utah—Lawrence v. Bamberger R. 
Co., 282 P.2d 336, 3 Utah 2d 247— 
Coombs v. Perry, 276 P.2d 680, 2 
Utah 2d 381—Burton v. Zions Co¬ 
op. Mercantile Institution, 249 P. 
2d 614—Palfreyman v. Bates & 
Rogers Const. Co., 168 P.2d 132, 
108 Utah 142—Bush v. Bush, 184 
P. 823, 66 Utah 237. 

Vt.—Farr v. Fisher, 178 A. 883, 107 
Vt. 331, 98 A.L.R. 926—Barclay v. 
Drew, 166 A. 6, 105 Vt. 280—Plant 
V. Ahlberg, 156 A. 686, 104 Vt. 16 
—Johnson v. Wells-Lamson Quar¬ 
ry Co., 163 A. 203, 108 Vt. 178— 
Parizo v. Wilson, 144 A. 856, 101 
Vt. 614—Manley Bros. Co. v. Som¬ 
ers, 137 A. S36, 100 Vt. 292—Reed 
V. Hendee, 137 A. 829, 100 Vt. 361 
—Button V. Knight, 116 A. 499, 95 
Vt. 881—Bombardier v. Goodrich, 
110 A. 11, 94 Vt. 208, 9 A.L.R. 1028 
—Vermont Marble Co. v. Eastman, 
101 A. 161, 91 Vt. 426—Thomas v. 
Graves, 98 A. 608, 90 Vt. 812— 
Cleveland T. Rand, 97 A. 989, 90 


Vt. 223—Blodgett v. Lawrence. 97 
A. 666, 90 Vt. 269. 

Va.—Williams v. Williams, 66 S.E.2d 
600, 192 Va. 787—Stutsman v. C. A. 
Nash ft Son. 63 8.E.2d 46. 189 Va. 
488—Sutton v. Menges, 44 S.E.2d 
414, 186 Va. 806—Robins v. Mas¬ 
sey. 18 S.E.2d 886, 179 Va. 178— 
Anders v. Tillison, 198 S.E. 546, 171 
Va. 80—Obici v. Furcron, 168 S.E. 
840, 160 Va. 851, 91 A L.R. 848— 
Boggs v. Plybon, 160 S.E. 77, 167 
Va. 30—Wertz v. Clay. 160 S.E. 
27, 167 Va. 263—John E. Hughes 
Co. v. Shaw, 137 S E. 870, 147 Va. 
409—Payne v. Howell, 186 S E. 
702, 146 Va. 210—Pereira v. Moon, 
186 SE. 672. 146 Va. 226—Day v. 
Grove, 129 S.E. 368, 142 Va. 660— 
Reynolds v. Adams, 99 S.E. 696, 
126 Va. 296. 

Wash.—Barker v. Weeks, 47 P.2d 

I, 182 Wash. 384—Spokane Savings 
ft Loan Soc. v. Park Vista Im¬ 
provement Co., 294 P. 1028, 160 
Wash. 12—Brick v. City of Seat¬ 
tle, 298 P. 453. 159 Wash. 413. af¬ 
firmed 296 P. 921, 169 Wash. 413— 
Pontious v. American Motorists’ 
Ins. Co. 290 P. 850. 168 Wash. 264 
—Elliott V. Hull, 269 P. 717, 146 
Wash. 243—^Washington Mfg. Co. 
V. Midland Lumber Co., 194 P. 777, 
113 Wash. 693—Hampson v. Welt, 
178 P. 469, 105 Wash 499—Inger- 
soll V. Cudihee, 165 P. 375, 96 
Wash. 616. 

W.Va.—Payette Liquor Co. v. Jones, 
83 S.E. 726, 76 W.Va. 119. 

Wis.—Mechanical Appliance Co. v. 
A. Kleckhefer Elevator Co., 169 
N.W. 567, 164 Wis 66. 

Wyo.—O'Mally v. Eagan, 2 P 2d 
1063, 43 Wyo. 233, 77 A.L R. 682, 
rehearing denied O’Malley v. 
Eagan, 5 P,2d 276. 43 Wyo. 360— 
McCague Inv. Co. v. Mallin, 147 P. 
607, 23 Wyo. 201. 

4 C.J. p 731 note 81—8 C.J. p 1088 
note 76—9 C J. p 296 note 63—19 C 

J. p 1227 note 18—26 C.J. p 672 
note 62—27 C.J. p 868 note 92— 
28 C.J. p 1271 note 26—28 C.J. p 
1320 note 82—31 C.J. p 352 note 
50—33 C.J. p 145 note 8, p 469 note 
27—34 C.J. p 683 note 37—36 C.J. 
p 458 note 63—40 C.J. p 516 note 
20—42 C.J. p 1288 note 33—47 C.J. 
p 694 note 91—61 C J. p 285 notes 
4, 6—52 C.J. p 163 note 65—68 C.J. 
p 691 note 27—67 C.J. p 1076 note 
14. 

Bxteiisioa to all parts of doors# 

“The same presumption attends 
one part of the decree of the trial 
court as the other part thereof." 
Or.—Grimth v. Griffith, 22 P.2d 823, 
824, 143 Or. 276. 

26. Ala.—Oorptis gnrts Seonaduxii 
ettod la Smith v. Bank of Blounts- 
villa, 77 So.2d 867, 369, 262 Ala. 
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66—Oorpas Juris Seouadum oltod 

la Crossley v. Davies, 44 So. 2d 
439. 441, 258 Ala. 276— Corpus Ju. 
rls Boouadum oltod la Thomas v. 
Thomas. 21 So.2d 321. 322. 246 
Ala. 484—McMillian Lumber Co. v. 
First Nat. Bank, 100 So. 331, 211 
Ala. 309—Cox v. Brown, 73 So. 964. 
198 Ala. 638. 

Arlz.—Frederickson v. McIntyre, 78 
P.2d 1124, 52 Ariz. 61—Barth v. 
Hall, 299 P. 122, 38 Arlz. 261. 

Ark.—^Federal Land Bank of St. Lou¬ 
is v. Shaddox, 132 S.W.2d 646, 198 
Ark. 1187—Southeast Arkansas 

Telephone ft Power Co. v. Allen, 
87 S.W.2d 35, 191 Ark. 620—Ft. 
Smith, S. ft R. I. R. Co. v. Love- 
lady, 284 S.W. 634, 160 Ark 608. 
Cal.—Southlands Co. v. City of San 
Diego, 297 P. 621, 211 C. 646. 

Duff V. Schaefer Ambulance 
Service, 283 P.2d 91, 132 C A 2d 
666—Finn v. Witherbee, 271 P 2d 
606, 126 C.A.2d 45—Bencich v. Mar¬ 
ket St. Ry. Co., 67 P.2d 398, 20 C.A 
2d 618—Leonard v. Hume, 41 P 2d 
966, 5 C.A.2d 41—Johnson v. Sun 
Realty Co, 82 P.2d 393, 138 CA 
296—Topham v. Huntington, 293 
P. 678, 109 C.A. 693—Gohsh v. Van 
Pelt. 292 P. 1010, 109 C.A. 257 
Colo—Benster v. Bell, 267 P. 792, 83 
Colo. 687. 

Fla—First Atlantic Nat. Bank of 
Daytona Beach v. Cobbett, 82 So 
2d 870—Bilgore v. Gunn, 9 So 2d 
184, 160 Fla. 799—Riesner v. Ries- 
ner, 9 So.2d 108, 161 Fla. 8—Lott 
V. City of Orlando, 196 So. 313, 142 
Fla. 338—Holloway v. Sewell, 191 
So. 826, 140 Fla 464—Golden Gate 
Development Co. v. Ritchie, 191 
So. 212, 140 Fla. 103—Grantham v. 
Grantham, 191 So. 197, 140 Fla 120 
—Mills Rock Co. v. Mills, 188 So. 
210, 137 Fla. 607—Atlantic Coast 
Line R Co. v. Baynard, 161 So. 6, 
112 Fla 644—White v. Crandall, 
143 So. 871, 106 Fla 70—Sutton v. 
Zewadskl, 70 So. 433, 70 Fla. 379— 
Gove V. Nautilus Hotel Co., 67 So. 
112, 68 Fla 490. 

Idaho.—Oorpoo Juris Becuadnia 

quoted lu Judy v. Reilly Atkinsqn 
ft Co., 87 P.2d 461, 453, 69 Idaho 
762. 

Ill.—Corby v. Dooley, 40 N.E.2d 681, 
818 Ill App. 609. 

Ind.—^Walter v. Great American In¬ 
demnity Co., 26 N.E.2d 328, 216 Ind 
600—Indianapolis Traction ft Ter¬ 
minal Co. v. Hensley, 115 N.E. 934. 
186 Ind. 479—Now York, C. ft St 
L. R. Co. V. Shields, 112 N.E. 762, 
185 Ind. 704. 

White y. Allman, 108 N.E.2d 901, 
122 Ind.App. 208—^Begeman v. 
Smith, 164 N.E. 806, 94 Ind.App. 
613, rehearing denied 166 N.E. 614, 
94 Ind.App, 618—Moriarity v. 
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ings in the cause.*® Indeed, error is never to be 


erroneously,*^ and that the court will correctly set¬ 
tle such questions as may arise in further proceed- 


Hickam, 127 N.E. 459, 73 Ind.App. 
329—McCowen, Probat, Menaugh 
Co. V. Short, 119 N.E. 216, 69 Ind. 
App. 466—Spork v. International 
Harvester Co. of America, 107 N. 
E. 740, 58 Ind.App. 112. 

Ind.T.—In re Delk, 62 S.W. 62, 2 
Ind.T. 572. 

Iowa.—^Kern v. Sanborn, 7 N.W.2d 
801, 233 Iowa 468—Cass County v. 
Audubon County, 266 N.W. 293, 221 
Iowa 1037. 

Kan.—Klusmlre v. Dixon, 96 P.2d 
634, 160 Kan. 871. 

Ky.—Arrington v. Sizemore. 43 S.W. 
2d 699. 241 Ky. 171. 

La —^Walker v. Currie, 6 La. App. 
647. 

Md.—Takoma Park Bank v. Abbott, 
19 A.2d 169, 179 Md 249, certiorari 
denied 62 S Ct. 134, 314 U.S 672. 
86 L.Bd. 638—Frederick County 
Com’rs V. Page, 164 A. 182, 163 Md 
619—State v. Talbott, 128 A 908, 
148 Md. 70. 

Mass —Germain v Raad, 8 N.E 2d 
366, 297 Mass. 73—Hagar v. Nor¬ 
ton, 73 NE 1073. 188 Mass 47 

Mich—Delahunt v. Flnton, 221 N W. 
168, 244 Mich 226 

Miss.—Goodyear Yellow Pine Co. v. 
Lumpkin, 130 So. 745, 158 Miss 
678. 

Mo.—Schroeter Bros Hardware Co 
V. Croatian “Sokol” Gymnastic 
Ass'n, 68 SW2d 996, 332 Mo 440 
—Rollins V Shancr, 292 S W. 419, 
316 Mo 953—State ex rel. State 
Social Security Commission v. But¬ 
ler’s Estate, 181 S.W 2d 768, 363 
Mo. 14—Woods V. Dowd, 137 S.W. 
2d 426, 345 Mo 718 

Ringeisen v City of St. I.*ouis, 
App, 238 SW.2d 57—Graber v. Ft. 
Dearborn Casualty Underwriters 
of Chicago, Ill, App, 36 S.W.2d 
933—Graff v. Continental Auto Ins 
Underwriters, Springfield, III , 35 
S W.2d 926, 226 Mo App. 86—Camp¬ 
bell V St. Louis Public Service Co , 
App, 36 SW2d 49—Loving v. 
Becker, App, 33 SW.2d 1037, cer¬ 
tiorari quashed State ex rel. Lov¬ 
ing V. Trimble, 63 S W 2d 1033, 331 
Mo. 446—Fine Art Pictures Cor¬ 
poration V. Karzin, App., 29 S W. 
2d 170—Coffleld v. Lindell, App. 
1 S.W 2d 848—Julius Seidel Lum¬ 
ber Co V. Hydraulic Press Brick 
Co., App., 288 SW. 979—Henry 
Evers Mfg Co. v Grant, App., 284 
S.W. 626—Hillenkoetter v. Hillen- 
koetter, App.. 249 S.W. 428—Val 
Reis Piano Co. v. Gordon, App., 207 
S.W. 233—Jennemann v. Bucher, 
171 S.W. 613, 186 Mo.App. 179. 

Mont.—Gibbs v. Gardner, 80 P.2d 
870, 107 Mont. 76—In re Myer’s 
Estate, 16 P.2d 846, 92 Mont. 474— 
Marcellus v. Wright. 202 P. 881, 61 
Mont 274. 


Neb.—Lovelace v. Boatman, 202 N. 

W. 418, 118 Neb. 146. 

N.J.—Smith V. Smith, 85 A.2d 623, 
17 N.J.Super. 128. 

N.M.—Federal Land Bank of Wichi¬ 
ta v. Beck, 121 P.2d 147, 46 N.M. 
87. 

N.T—Le Blanc v. Newby, 264 N.Y.S. 
142, 147 Misc. 26. 

N.C —Beaman v. Southern Ry. Co, 
78 SE.2d 182, 238 N.C. 418— 

Clinard v. Lambeth, 67 S.E.2d 462, 
234 N.C. 410—Warren v. Virginia- 
Carolina Joint Stock Land Bank. 
198 SE. 624, 214 N.C. 206—Globe 
Indemnity Co. v. Sylva Tanning 
Co, 121 S.E. 468, 187 N.C. 190. 

N.D—Westerso v. City of Willlston, 
42 N.W.2d 429, 77 N.D. 261— Cor¬ 
pus Juris quoted la Page v. Stein- 
ke, 236 N.W. 261, 263, 213 N.D. 
871—Arnold v. Minneapolis, St. P. 
& S S M. Ry. Co., 228 N.W. 456, 
69 N.D. 59. 

Ohio—Adams v. Adams, 74 N.E 2d 
119, 80 Ohio App. 245—Cameron v 
Gordon, App, 33 N.E.2d 1016. 

Hamilton v. Stone, 13 Ohio Cir. 
Ct .N S , 666. 

Okl —John Deere Plow Co. v. Owens, 
147 P2d 149, 194 Okl. 96—Moroney 
V. Tannehill, 216 P. 938, 90 Okl 
224 

Pa—Pressman v. Johns, 87 Pa.Super. 
280. 

Tenn —So, Ry Co. v. Black Diamond 
Collieries, Inc., 9 Tenn App. 225— 
Tennessee Brokerage Co. v. Lar¬ 
kin, 1 Tenn App. 276 
Tex —Mutual Inv. Corporation v. 
Hays, Com.App, 69 S.W.2d 97. 

Darling v. Panhandle & Santa 
Fo Ry. Co, Civ.App., 209 S.W.2d 
660, error refused no reversible er¬ 
ror—Hud.speth v. Hudspeth, Civ. 
App, 206 S.W 2d 863—Erback v. 
Donald, Civ App., 170 S.W.2d 289, 
error refused—^Wilson v. Wilson, 
Civ App., 136 S.W.2d 1069—King 
V. King, Civ.App., 91 S.W.2d 511, 
error dismissed—Ross v. Odom, 
Civ App., 88 SW.2d 1063—Navarro 
V. Kingsbury, Civ.App, 62 S.W 2d 
627—O'Banion v. Weaver, Civ. 
App., 62 S.W 2d 212. 

Utah.—Escamilla v. Pingree, 141 P. 

103, 44 Utah 421, L.R.A.1916B 476 
Vt. — Ricci V. Bove’s Estate, 76 A.2d 
682, 116 Vt. 386—In re Moody’s 
Estate, 49 A.2d 662, 116 Vt 1, cer¬ 
tiorari denied Perry v. Wheeler, 
67 S.Ct 1201, 331 U.S. 814, 91 L.Ed. 
1833—Johnson v. Wells-Lamson 
Quarry Co., 163 A. 203, 103 Vt 
178. 

4 C.J. p 732 note 82. 

Strong presumptioa 

Presumption in favor of correct 
action of trial court is one of strong¬ 
est presumptions applicable to con¬ 
sideration of cause on appeal. 
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Ind.—Wisconsin Nat. Life Ins. Co. v. 
Meixel, 61 N.E.2d 78, 221 Ind. 650 
—Ferrara v. Genduso, 24 N.E,2d 
692, 216 Ind. 346. 

AppUoution of law 
Where trial Judge did not render 
written opinion but reached correct 
Judgment, presumption existed that 
he applied the law correctly. 

Miss.—Almares v. City of Hatties¬ 
burg, 180 So. 392, 181 Miss. 762. 
Ezistenoe of ooutlagenojr 
Where there is a contingency 
which would make ruling of inferior 
court correct, such contingency will 
be presumed, the contrary not ap¬ 
pearing of record. 

Ala.—Lynn v. Wright, 42 So.2d 484, 
34 Ala.App. 492, reversed on other 
grounds 42 So 2d 489, 252 Ala. 106, 
certiorari denied 42 So.2d 490, 262 
Ala. 606. 

27. Ala.—Thomas v. Thomas, 21 So. 
2d 321, 246 Ala. 484. 

Fla.-Spofford v. City Nat. Bldg., 143 
So. 414, 106 Fla. 160 
Idaho — Corpus Juris Secundum 
quoted la Judy v. Reilly Atkinson 
& Co., 87 P.2d 461, 453, 59 Idaho 
762. 

Mo.—White V. Hoffman, 52 S.W 2d 
830, 331 Mo. 115. 

Lucas Hunt Village Co. v. Klein, 
App., 212 S W 2d 480, transferred 
218 S.W.2d 595, 358 Mo. 1054 
Neb—Federal Farm Mortg. Corp. v. 
Hughes, 289 N.W. 866, 137 Neb. 
454. 

N.D.—Westerso v. City of Willlston, 
42 N.W.2d 429, 77 N.D. 261—City 
of Enderlin v. Pontiac Tp., Cass 
County, 242 N.W. 117, 62 N.D. 105. 
Okl.—Fidelity Laboratories v. Okla¬ 
homa City, 130 P.2d 834, 191 Okl. 
473. 

4 C.J. p 732 note 83. 

Performanoe of duty 

(1) Court and counsel are presum¬ 
ed to have done their duty in ab¬ 
sence of proof to the contrary. 

Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 F.2d 96, 120 C.A.2d 
685. 

(2) In absence of showing to con¬ 
trary, appellate court must assume 
that trial Judge performed his duty 
without bias or prejudice. 

Cal.—Rosenfleld v. Vosper, 195 P.2d 
530, 86 C A.2d 687. 

Errors other than alleged 

Where only one error is alleged, 
the record will be presumed other¬ 
wise good. 

Colo—Do Boer v. Olmsted, 260 P. 
108, 82 Colo. 369. 

28. Fla.—Johnston v. Johnston, 165 
So 698, 122 Pla. 372. 

Idaho — Corpus Juris Seouadum 
quoted ia Judy v. Reilly Atkinson 



§ 1533 APPEAL & ERROR 5 C.J.S. 

presumed by an appellate court on an appeal there- | to^® but must be affirmatively shown by the rec- 


& Co., 87 P.2d 451. 453. 59 Idaho 
762. 

28. Ala.—Pauslc v. Pausic. 89 So.2d 
622—Tankersley v. Webb. 82 So.2d 
269. 263 Ala. 234—Allen v. Jones. 
65 So 2d 217. 259 Ala. 98—Pacific 
Plro Ins. Co. v. Overton, 65 So.2d 
123. 266 Ala. 400—Edwards v. Ed¬ 
wards, 31 So.2d 69, 249 Ala. 360— 
Houblcek v. Roubicek, 21 So. 244. 
246 Ala. 442—Williams v. First 
Farmers & Merchants Nat. Bank of 
Troy, 185 So. 787, 287 Ala. 132— 
Morgan Hill Paving Co. v. Pratt 
City Sav. Bank. 127 So. 600, 220 
Ala. 683, followed in 127 So. 602. 
220 Ala. 686. 

Dickinson v. First Nat. Bank of 
Auburn. 69 So.2d 879, 37 Ala.App. 
431. 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co of California, 74 P.2d 761, 
10 C.2d 307, certiorari denied for 
diminution of record Neblett v. 
Carpenter. 69 S.Ct. 61. 305 U.S 562. 
83 LEd. 364, affirmed 69 S Ct. 170, 
806 U.S. 297, 83 LEd 182, rehear¬ 
ing denied 59 S.Ct. 355, 305 U.S 
675, 83 LEd. 437. 

Adler v. Wells Fargo Bank & 
Union Trust Co., 37 P.2d 867. 2 C. 
A.2d 266—Moore v. U. S. Fidelity 
& Guaranty Co., 9 P 2d 662, 122 C 
A 206—Dalton v. Gore, 263 P 844, 
88 C.A. 664—Stockton Unified 
School Diet, of San Joaquin Coun¬ 
ty V. Trucco, 270 P 2d 74, 126 O A 
2d 865—Roseleaf Corp. v. Radis. 
264 P.2d 964, 122 C.A 2d 196— 

Dragovich v. Slosson, 242 P.2d 945, 
110 C A 2d 370—Rozzl v. Rozzi, 196 
P.2d 464, 86 C.A.2d 636. 

Colo.—Nelson v. Centennial Cas. Co, 
273 P.2d 121, 130 Colo. 60. 

D.C.—Barrett v. Adkins Furniture 
Co, Mun.App., 43 A 2d 44. 

Idaho.—UpdegrafC v. Adams, 169 P.2d 
601, 66 Idaho 795—O’Connor v. 

Meyer, 154 P.2d 174, 66 Idaho 15— 
Patrick V Smith Baking Co., 129 
P.2d 661, 64 Idaho 190—Byington 
V. Horton, 102 P.2d 662, 61 Idaho 
389—Baldwin v. Mittry, 102 r.2d 
643, 61 Idaho 427— Oorpiu Juris 
Secundum quoted in Judy v Reilly 
Atkinson & Co., 87 P.2d 451, 453, 59 
Idaho 752. 

Ill.— Corpus Juris Secundum dted In 

Union Drainage Dlst. No. 6 v. 
Hamilton, 61 N.E.2d 343, 890 Ill. 
487. 

Keser v. Corrie, 120 N.E.2d 880, 
3 Ill.App.2d 209— Corpus Juris Be. 
oundum cited in Goldschmidt v. 
Chicago Transit Authority, 82 N.E. 
2d 367, 361, 335 Ill.App. 461—Ky- 
lak V. Marcal, Inc., 80 N.E 2d 411, 
836 IllApp 48—Wright v. Spaas. 
76 N.E.2d 208, 332 Ill.App. 582— 
Lester v. Bugni, 44 N.E 2d 68, 316 
Ill.App. 19—Racine Fuel Co. v. 
Rawlins, 29 N.E.2d 387, 306 111. 
App. 680. 


Ind.—New York Cent. R. Co. v. Mll- 
hiser, 106 N.E.2d 453, 231 Ind. 180. 
rehearing denied 108 N.E.2d 57, 231 
Ind. 179. 

Iowa.—Kern v. Sanborn, 7 N.W.2d 
801, 233 Iowa 458. 

Kan—^Vaughn v. Taylor, 302 P.2d 
1004, 180 Kan. 190—North Am. Fi¬ 
nance Corp. V. Circle-B, Inc., 299 P. 
2d 676, 180 Kan. 34—Rice v. Hovey, 
299 P.2d 45, 180 Kan. 38—Peterson 
V. Board of County Com’rs of Linn 
County, 269 P.2d 450, 176 Kan. 75 
—Gilley v. Gilley. 268 P.2d 938, 176 
Kan. 61—Quivlra, Inc. v. Qulvira 
Co., 246 P.2d 972, 173 Kan. 339— 
Rothman v. Globe Const. Co., 235 
P.2d 981, 171 Kan. 672—Elliott v. 
P H. Albright Farm Loan Co., 
282 P. 749, 129 Kan. 280. 

Mich.—Nixon v. Hood, 166 N.W. 962, 
201 Mich. 133. 

Minn.—Bartl v. City of New Ulm, 72 
N.W.2d 303, 246 Minn. 148—Loth 
V. Loth. 35 NW.2d 542, 227 Minn 
387, 6 A L R 2d 176—Potter v. Pot¬ 
ter, 27 N.W.2d 784, 224 Minn 29— 
Waters v. Fiebelkorn, 13 N.W. 2d 
461. 216 Minn. 489 

Mo—Phipps V. Redmon, 186 S W.2d 
848, 238 Mo App 571. 

Mont—Hill V. Frank, 164 P 2d 1003, 

118 Mont. 11—Kranjcec v. Bclinak, 
132 P,2d 150, 114 Mont 26—In re 
Bragg’s Estate, 76 P.2d 57, 106 
Mont 132. 

Neb.—State ex rel League of Neb 
Municipalities v. Loup River Pub¬ 
lic Power Dist, 62 N W 2d 682. 
168 Neb. 160—Buck v. Simmerman, 
14 N.W.2d 335. 144 Neb. 719—Adams 
V. City of Omaha, 230 N.W. 680. 

119 Neb. 763. 

Nev.—Drespel v. Drespel, 64 P 2d 
226, 56 Nev. 868. 

N.J —Jersey City v Sun Holding Co . 
46 A.2d 166, 134 N J.Law 119 

NC.—Goode v. Barton, 78 S E 2d 398, 
238 N C. 492—Scott v Swift & Co . 
200 SE. 21, 214 NC. 580—Merrell 
V. Bridge.s, 195 SE 374, 213 N.C 
123—Phillips & Buttorff Mfg Co 
V. Call, 192 S.E 105. 211 N.C 730 
—Cole V. Atlantic Coast Line R 
Co.. 191 S.E. 353, 211 N.C. 591 — 
Walker v. Walker, 159 S.E 363, 201 
N.C. 183—Hayes v Lancaster, 156 
S E. 630. 200 N.C. 293—Fellows v 
Dowd, 109 SE. 69, 182 N.C 776— 
Wyne v. Atlantic Coast Line R. 
Co., 109 SE 19—Claypoolp v. Mc¬ 
Intosh, 108 SE. 433, 182 N.C. 109 

N.D—Moe V Kettwlg, 68 N W.2d 853 
—Oorpus Juris Secundum quoted 
In Goodman v. Mevorah, 69 N.W 2d 
192, 196, 79 N.D. 663— Oorpus Ju¬ 
ris Beonadum quoted in Westerso 
V. City of Williston, 42 N.W.2d 
429, 437, 77 N.D. 251— Corpus Ju- 
ris Secundum cited in State v. Van 
Horne. 2 N.W.2d 1, 3, 71 N.D 466. 

Ohio.—Gibson v. Johnson, 42 N.B.2d 
689, 69 Ohio App. 19—Industrial 
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Commission of Ohio v. Chrlstophel, 
App., 34 N.E.2d 458—Crellin v. 
Armstrong, App., 32 N.E.2d 60— 
Steigert v. Steigert, 13 N.E.2d 583. 
67 Ohio App. 266. 

Okl.—^Douglas V. Martin, 228 P.2d 
1021, 204 Okl. 264—Hightower v. 
Glenn, 179 P.2d 127, 198 Okl. 428— 
Seidenbach’s v. Crown Drug Co, 
127 P.2d 800, 191 Okl 223—McKin¬ 
ney V. Bland, 112 P.2d 798, 188 
Okl, 661—Poster & Davis v. Bon¬ 
ner, 90 P.2d 886, 186 Okl. 218—In¬ 
dustrial Building & Loan Ass’n v. 
Ashlock, 88 P 2d 874, 184 Okl. 661 
—Haymer v. First Nat. Bank, 87 
P2d 1097, 184 Okl. 392—Tiger v. 
Coker, 68 P.2d 609, 180 Okl. 176— 
Loranco v. Home Building & Loan 
Ass’n, 68 P.2d 416, 180 Okl. 168— 
Hebble v. Abernathy, Howell & 
Abernathy, 67 P.2d 970, 180 Okl. 
105—Rippey V. Bailey, 264 P. 889. 
129 Okl. 296—Taylor v. Taylor, 215 
P. 1070, 90 Okl. 128—In rc Gruber, 
214 P. 690, 89 Okl. 148—American 
Nat. Ins. Co. v. Robinson, 204 P 
269, 85 Okl. 64. 

Or.—Garrett v Eugene Medical Cen¬ 
ter, 224 P.2d 563, 119 Or. 117—In 
re Fehl, 81 P 2d 130, 159 Or 54 6— 
Little Applegate Improvement 
Dist. Co. V. Munsell, 291 P. 369, 134 
Or. 132—Sharp v. McCargar, 236 
P. 262, 114 Or. 435—Daniels v 

Foster & Kleiser, 187 P. 627. 95 
Or. 602. 

S I) —Hardman v. Lasell, 225 N W. 
301, 65 S D. 176. 

Tenn—Tiffany v Shipley, 161 SW.2d 
373, 25 Tenn.App. 539. 

Tex—Wilson v Wilson, Civ.App , 135 
SW2d 1069—Butler v. Abilene 
Mut Life Ins Ass’n, Civ App, 130 
S \V 2d 1061, error dismissed, 
judgment correct—Perry v. Ven¬ 
able, Civ.App., 112 SW.2d 1069. 
error dismissed—Kost Furniture 
Co. V. Radio Equipment Co, Civ 
App., 100 S W 2d 162, error dis¬ 
missed — King V. King, Civ App., 
91 S W 2d 511, error dismissed— 
Texas & N. O. R. Co. v McGinnis, 
Civ App., 81 S.W.2d 200, affirmed 
109 SW.2d 160, 130 Tex. 338. 

Vt—Dutler v. Favereau, 166 A, 1, 
105 Vt. 382 

Wash—Mattice v. Dunden, 76 1’2d 
1014, 193 Wash. 447. 

4 C.J. p 732 note 84—39 C J. p 214 
note 83 [a]—40 C.J p 616 note 23 
—66 C.J. p 1338 note 71. 

Basis of rule 

The general rule that on appeal 
all reasonable presumptions are in¬ 
dulged in favor of the judgment or 
order from which the appeal is tak¬ 
en rests on the assumption that, in 
all legal proceedings, judicial tribu¬ 
nals and officials act according to 
law, and hence facts constituting Ju¬ 
dicial error will not be assumed to 
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ord and in attempting to show affirmatively that | an error exists as reflected by the record the appeal- 


•xlst on appeal to reverse the Judgr- i 
xnent. ! 

N.D.—Perderer v. Northern Pac. Ry. 

Co.. 26 N.W.2d 236, 75 N.D. 139. 
Other reasoBAhle ooastmotion 

The court of civil appeals would 
not presume that the trial judge act¬ 
ed beyond his powers If any other 
reasonable construction could be giv¬ 
en his act. 

Tex.—^HuflP V. Patrick, Clv.App., 114 
S.W.2d 698. 

Begnlsrity of proceedings 

Supreme court will not indulge pre¬ 
sumptions against regularity of pro¬ 
ceedings of trial court. 

Nev.—Dillon v. Dillon, 227 P.2d 783. 
G8 Nev. 151. 

30. Ala.—Allen v. Jones, 65 So.2d 
217, 259 Ala. 98—Edwards v Ed¬ 
wards, 31 So.2d 69, 249 Ala. 350— 
Oheeseman v. Shaw, 133 So. 696, 
222 Ala. 661—Allison v. Cox, 127 
So 192, 220 Ala. 624. 

Wooten v. Traders' Securities 
Co.. 113 So. 492, 22 Ala.App. 163, 
(second case). 

Ark.—Clow V Watson, 187 S.W. 176, 
124 Ark 388. 

Cal.—Goodalc v. Thorn, 249 P. 11, 
199 C. 307 

Dragovich v Slosson, 242 P.2d 
945, 110 C.A2d 370—TTtz V Aure- 
guy, 241 P2d 639, 109 C A 2d 803 
—Danziger v. Poobler, 198 P 2d 719, 
88 C A 2d 307—Moyer v Selggio, 
181 P.2d 690, 80 CA2d 161—Smith 
v Wiget, 171 P.2d 663, 75 C.A 2d 
691—Finnegan v. Finnegan, 148 P. 
2d 37, 64 C.A 2d 109—Kusing v 
Pierson, 102 P 2d 798, 39 CA.2d 
241—Mason v. Coalinga Union 
High School Dlst., 87 P 2d 921. 31 
C A.2d 317—Turner v. Redwood 
Mut. Life Ass’n of Fresno, 67 P. 
2d 222, 13 CA2d 673—Nevin v. 
Mercer Casualty Co., 65 P 2d 251, 
12 C A 2d 222—Prichard v. South¬ 
ern Par Co., 61 P.2d 428, 9 CA.2d 
128—Adler v. Wells Fargo Bank 
& Union Trust Co. 37 P 2d 867, 2 
C A 2d 255—Wallden v. Market St 
Ry Co., 9 P.2d 602, 121 C.A 647 
—Robinson v. San Diego County, 
300 r 971, 115 CA. 153—Koonz v. 
Comfort Supply Co., 297 P. 1, 114 
C.A. 773—Dalton v. Gore, 263 P. 
844, 88 CA. 654—Jaquith v. Jus¬ 
tice Court in and for Brawl ey Tp , 
Imperial County, 247 P. 224, 77 C. 
A. 642. 

Colo.—Nelson v. Centennial Cas. Co , 
273 P.2d 121, 130 Colo. 60—Hollen¬ 
beck & Reeves v. Peterson, 172 P. 
2d 678, 116 Colo. 301—Sutton v. 
Ahart, 262 P. 346, 80 Colo. 420. 

D.C—James v. Greenberg, Mun.App., 
66 A.2d 727. 

Fla.—Wilson v. Belmont Lumber Co., 
10 So.2d 820, 161 Fla. 647—Eu¬ 
banks V. Atlantic Municipal Corp.. 
9 So.2d 808, 162 Fla. 220—Boo.se 


V. Henderson, 8 So.2d 767, 148 Fla. 
101—City of Homestead v. State 
ex rel. Durrance, 192 So. 601, 141 
Fla. 202—Atlantic Coast Line R. 
Co. v. Baynard, 161 So. 6. 112 Fla 
644—Hundel v. Gordon, 111 So. 386, 
92 Fla. 1110. 

Ga.—Beavers v. Mabry, 23 S.B.2d 
672, 195 Ga. 169. 

Cox V. Bank of Ochlochnee, 21 
S.E 2d 486, 67 Ga.App 853. 

Idaho.—Carey v. Lafferty, 86 P.2d 
168, 69 Idaho 678. 

Ill.—Anthony v. Gllbrath, 71 N.E.2d 
84, 396 III. 126—Pease v. Kendall, 
63 NE2d 2, 391 Ill. 193—Union 
Drainage Dlst. No. 5 v. Hamilton, 
61 NE.2d 343, 390 Ill. 487—Central 
Trust Co. of Illinois v. Hagen, 171 
N.E. 531, 339 III. 384—Arnoldsville 
Building & Loan Ass'n v. Demp¬ 
sey, 171 N.E. 267, 339 Ill. 304—Chi¬ 
cago Title & Trust Co. v. Schwartz, 
171 N.E. 169. 339 111. 184—People 
V. Glasgow, 134 N.E. 19, 301 Ill 
394. 

Keser v Corrie, 120 NE.2d 880, 3 
Ill.App 2d 209—Corpus Juris Ssouu- 
dum cited in Goldschmidt v Chi¬ 
cago Transit Authority, 82 N.E 2d 
357. 361. 336 Ill App 461—Kylak 
V. Marcal, Inc, 80 N E 2d 411, 335 
Ill App 48—Lester v. BugnI, 44 N. 
E2d 68, 316 Ill.App. 19—Cox v. 
.^Etna Casualty & Surety Co of 
Hartford. Conn., 3 N B 2d 964, 286 
111 App. 515—City of Chicago v 
Cullen, 191 Ill App 97. 

Ind,—New York Cent. R. Co. v. Mil- 
hiser, lOG NK.2d 453, 231 Ind 180, 
rehearing denied 108 N E 2d 67, 
231 Ind 179—Jackson v. Slate, 142 
N E 1, 194 Ind 130—Heed v Gum- 
mere, 136 N.E. 5, 192 Ind 227—Auf- 
derheide v. Rohr, 118 N.E 823, 187 
Ind. 205 

Wood.^imall v. Jenekes, 168 NE 
628, 87 Ind.App. 116—Pinkus v. 

Pltt.sburgh, C, C & St. L Ry. Co , 
114 NE. 36, 66 Ind App. 38. 

Kan —State ex rel, Spurney v. Rural 
High School Dlst. No. 3, Republic 
County. 220 r.2d 164, 169 Kan 671 
—Firmin v. Crawford, 36 P.2d 970, 
140 Kan 370—Rupp v. Dinkel, 211 
P. 629, 112 Kan. 634. 

Ky—Cain v. Jones, 96 SW.2d 1093, 
265 Ky. 89—Happy Coal Co. v. 
Bra.shear, 92 S.W.2d 23, 263 Ky. 267 
—Happy Coal Co. v. Brashear, 92 
SW.2d 23, 263 Ky. 257—Otte v 
Otte, 83 SW.2d 42, 259 Ky. 741— 
Town of Whitley v. Stephens, 211 
S W. 770, 184 Ky. 277. 

La —First Nat. Bank Bldg. Co. v. 
Dickson & Denny, 21 So.2d 226, 207 
La. 298—Hill v. De Soto Parish 
School Board, 148 So. 248, 177 La. 
329. 

Brazier v. Lancelot Lodge No. 38, 
Knights of Pythias, App, 180 So. 
877, rehearing denied 183 So. 131. 
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Me.—Morin v. Carney, 166 A. 166, 
132 Me. 25. 

Minn.—Loth v. Loth, 36 N.W.2d 642. 
227 Minn. 387, 6 A.L.R.2d 176— 
Frisble v Frlsble. 33 N.W.2d 23, 
226 Minn. 435—Potter v. Potter, 
27 NW.2d 784. 224 Minn. 29—John¬ 
son v. Gustafson, 277 N.W. 262, 201 
Minn. 629. 

Mo.—Bucknam v. Bucknam, 161 S.W. 
2d 1097. 347 Mo. 1039—Osby v. 
Tarlton, 85 S.W 2d 27. 336 Mo. 1240. 

Burrow v. Blrran, App., 201 S.W. 
2d 186—Artz v Bannan, App., 71 
S.W 2d 795—Adair County Coal Co. 

V Chicago, B. & Q. R. Co., 260 S. 
W. 638, 216 Mo.App. 614. 

Mont.—Hill V. Frank, 164 P 2d 1003, 
118 Mont. 11—^Kranjcec v. Belinak, 
132 P.2d 160, 114 Mont. 26—Cum¬ 
mins V. Cummins, 195 P. 1031, 69 
Mont. 226. 

Neb—State ex rel League of Neb. 
Municipalities v. Loup River Pub¬ 
lic Power Dist., 62 N.W 2d 682, 168 
Neb. 160—Clute v. Mach, 46 N.W. 
2d 897. 153 Neb. 772. 

Nev—Dreapel v. Drespel, 54 P.2d 
226, 66 Nev. 368. 

NJ—Steinberg v Mindlin, 110 A. 
669, 94 N J Law 32. 

N.C—Combs V. Paul, 157 S.E. 12, 200 
N C. 382—Mason v. Town of An¬ 
drews, 138 S.E. 341. 193 N C. 854. 
ND—Robbins v. Robbins, 70 N.W 2d 
37—Moe V. Kettwig, 68 NW.2d 853 
—Corpus Juris Seouadum quoted la 
Goodman v. Mevorah, 69 N W 2d 
192, 195, 79 N.D 653— Corpus Juris 
Booundum quoted ia Westerso v. 
City of Willlston, 42 NW.2d 429, 
437, 77 N.D. 251—Ferdcrer v 

Northern Pac. Ry. Co, 26 N W 2d 
236, 75 ND 139— Corpus Juris Se¬ 
cundum cited la State v. Van 
Horne, 2 N W.2d 1, 3. 71 N.D 455 
—First State Bank of Strasburg 

V Schmaltz. 237 NW. 644, 61 N.D. 
150—Austad v. Dreier, 221 N.W. 1, 
57 N.D. 224. 

Ohio—State ex rel P''ulton v Ilalll- 
day, 53 N.i: 2d 521. 142 Ohio St. 
548. 

Gibson V. Johnson, 42 N E 2d 689, 
69 Ohio App. 19—Crellin v. Arm¬ 
strong, App., 32 N E 2d 60. 

Okl—In re Baptist General Conven- 
! tion of Okl , 203 P.2d 885, 201 Okl. 
216—Mannah v. Robinson, 188 P. 
2d 360, 199 Okl. 661—Hightower v. 
Glenn, 179 r.2d 127, 198 Okl. 4 28— 
Hobble V. Abernathy, Howell & 
Abernathy, 67 P.2d 970, 180 Okl. 
106— Corpus Juris cited ia Wyant 
V. Davidson & Case Lumber Co, 49 
P.2d 161, 154, 173 Okl. 474—Fran¬ 
cis V. Erwin, 45 P.2d 142, 172 Okl. 
350—Rippey v. Bailey, 264 P. 889, 
129 Okl. 296. 

S.C.—Young V. Brabham, 89 S.E. 472, 
105 S.C. 62. 

Tex.—Gowan v. Reimers, Civ.App., 
220 S.W.2d 331, error refused ao 
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ing party must be guided by the rules of law and of i The appellate court need not search the record for 
equity applicable to the record produced.*®-® | possible error,** and, accordingly, the burden of so 


reversible error—Hall v. McKee, 
C1V.APP.. 179 S.W.2d 690-~Vaufirhn 

V. Gulf Ins. Co., Clv.App., XBl S.W. 
2d 227—Ross V. Odom, Clv.App., 88 
S.W.2d 1053—-Wells v. Stonerock, 
Clv.App., 1 S.W.2d 425, reversed on 
other grounds, Com.App., 12 S.W.2d 
961—^Allison V. Baird Development 
Co., Clv.App., 292 S.W. 956. 

Vt.—J. O. Bilodeau & Co. v. Reed. 126 
A.2d 118—State v. Bally Beach 
Club Pinball Machine, 119 A.2d 876. 
119 Vt. 123—Hanley v. United Steel 
Workers of America. 110 A.2d 728, 
118 Vt. 380--Rlcci v. Dove’s Es¬ 
tate, 75 A.2d 682, 116 Vt. 335—- 
Horlcon v. Langlols* Estate, 52 A. 
2d 888, 116 Vt. 81—In re Sawyer’s 
Will, 160 A. 128, 102 Vt. 473— 
Niles V. Puller, 144 A. 376, 101 Vt. 
471. 

Va —Browning v. Ray, 175 S E 877, 

163 Va. 84—Lindsey v. Lindsey, 

164 S.E. 661. 168 Va. 647—Baker- 
Matthews Lumber Co. v. Lincoln 
Furniture Mfg Co., 149 SE 617. 
153 Va. 14—Swetnam v. Anton- 
santl. 143 S E. 716. 150 Va .531. 

Wash.—Greene v. National Surety 
Co., 248 P. 803. 140 Wash. 230. 

Wis.—Wisconsin Face & Fire Brick 
Co. V. Bonnett Const. Co., 206 N. 

W. 204. 188 Wis. 383. 

4 C.J. p 732 note 85 

Oause for sustaining action 
It is policy of supreme court to 
search record to find causes for sus¬ 
taining trial court’s action. 

Ind.—State ex rel Tittle v. Coving¬ 
ton Community Con.sol. Schools, 96 
N.E.2d 334, 229 Ind 208—City of 
Port Wayne v. Bishop, 92 N.E 2d 
644, 228 Ind. 304. 

30.5 Tex.—Stanley v. Stanley, Civ 
App , 294 S.W 2d 132, error refused 
no reversible error. 

31. Arlz.—Ferrell v. Mutual Ben, 
Health & Accident Ass’n, 63 P.2d 
203. 48 Arlz 621 

Ark.—Burns v. 'tVnrren, 109 S.W.2d 
432, 194 Ark. 1156. 

Cal.—In re Di Carlo’s Estate, 44 P. 
2d 662. 3 C 2d 225, 99 A.L.R. 990 
Greltz V Sivachenko, App, 299 
P.2d 374—Babcock v. Berkson, 264 
P2d 165, 121 C.A.2d 710—Rozzl v. 
Rozzl, 195 P.2d 464, 86 C.A.2d 635 
—Peterson v. General Geophysical 
Co., App., 186 P.2d 66—Phillips v. 
Wheeler, App., 166 P.2d 468—Gor¬ 
don V. Santa Cruz Portland Cement 
Co., App. 130 P.2d 232—Langazo 
v. San Joaquin Light & Power 
Corp., 90 P.2d 826, 32 C.A.2d 678— 
In re Bauer’s Trust, 62 P.2d 150, 17 
C.A2d 426—Kenfleld v. Weir, 60 
P.2d 886, 16 C.A.2d 601—Dunphy v. 
Guaranty Building & Loan Ass’n. 
63 P.2d 1036, 11 C.A.2d 419—Neel 
V. Ramelli, 82 P.2d 176, 138 C.A. 


862—In re Di Carlo's Estate, App., 
29 P.2d 876—Heilman v. Los Ange¬ 
les Ry. Corporation, App., 28 P.2d 
384, 135 C.A. 627—Fitzgerald v. 
Quinn, 21 P.2d 656. 181 C.A. 457— 
Giambruno v. Carmichael’s U-Drive 
Autos, 1 P.2d 613, 116 C.A. 266— 
Bailey v. Scholtz, 289 P. 641, 106 C. 
A. 865—Cummings v. Cummings, 
276 P. 245, 97 C.A. 144—Daley v. 
Irwin, 243 P. 443, 75 C.A. 782. 

Idaho.—Oorpu Juris Ssonadum oitsd 
in Baldwin v. Mittry, 102 P.2d 643, 
646, 61 Idaho 427. 

Ill.—People ex rel. Rose v. Craig, 89 
N.E 2d 409, 404 Ill. 605—TTnlon 

Drainage Diet. No. 6 v. Hamilton, 
61 N.E 2d 343. 890 Ill. 487—Gross- 
berg V. Haffenberg, 11 N.E 2d 369, 
367 Ill. 284—O’Meara v. Chicago, 

M. , St. P. & P. R. Co., 10 N.E.2d 
378, 367 Ill. 82—Raymond Drain¬ 
age Dist, v. City Nat. Bank of Kan¬ 
kakee. 176 N.E. 436, 344 HI. 186— 
Welch V. City of Chicago, 164 N E 
226, 323 Ill. 498—Village of Glen¬ 
coe v. Olson, 148 NE. 78, 317 HI 
263—Village of Glencoe v. Hurford, 
148 N.E 69, 317 Ill. 203. 

Firemen’s Ins Co. of Newark, N. 
J., V. Newell, 135 N E 2d 116, 10 
Ill App 2d 371—Robbins v Millikin 
Nat. Bank of Decatur, 78 N.E 2d 
819, 334 Ill App. 190—Pratt v. Board 
of Ed. of Dist. No. 61, Kankakee 
County. 63 N.E.2d 275, 326 Ill App. 
610—Kohler v. City of Kewanee, 
63 NE.2d 479, 821 Ill.App 479— 
Carr v. Blackstock, 49 N.E.2d 279, 
319 Ill.App 369—^Louls v. Checker 
Taxi Co,. 47 N.E.2d 351, 818 Ill. 
App. 71—Albers v. Dressel, 30 N.E. 
2d 765, 307 Ill.App. 470, 644—Mur¬ 
phy V. Brichler, 27 N E.2d 1003, 306 
Ill.App, 6, affirmed Murphy v. Illi¬ 
nois State Trust Co , 81 N E 2d 305, 
375 Ill. 310—Crull v Federal Land 
Bank of St. Louis, 281 Ill.App 432 
—Stakowski v. Stokowski, 235 Ill. 
App. 398—Frink v. Amstadt, 201 
Ill.App. 419. See Hartman v. 
Gratch, 202 Ill.App. 138. 

Ind.—Grider v, Scharf, 73 N.E 2d 
749, 226 Ind. 261—Home Owner’s 
Loan Corp. v. Hornyak, 44 N.E. 2d 
89, 220 Ind. 487—Ferguson v. Eik- 
enberry, 32 N.E.2d 887, 218 Ind. 
370—Klmmick v. Linn, 29 N.E 2d 
207, 217 Ind, 486—Shoddy v. Yount. 
25 N.E.2d 450, 217 Ind. 26—Selz, 
Schwab & Co. v. Gullion, 119 N.E. 
209, 187 Ind. 828. 

Witte V. Witte, 113 N.E 2d 166, 
123 Ind.App. 644—Kempf v. Him- 
sel. 98 N.E.2d 200, 121 Ind.App. 488 
—Pulliam V. Hervey, 59 N.E 2d 
738, 116 Ind.App. 466—Kosciusko 
Produce Corporation v. Nelson, 29 

N. E.2d 822, 108 Ind.App. 365— 

Northern Indiana Finance Co. v. 
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Takob, 18 N.E.2d 318, 105 Ind.App. 
1—^National Life & Accident Ins. 
Co. V. Williams, 8 N.E.8d 408, 108 
Ind.App. 487—Ladoga Canning Co. 
V. Taylor, 7 N.E.2d 62, 104 Ind.App. 
1—^Washington Nat. Ins. Co. v. 
Hines, 198 N.E. 455. 101 Ind.App. 
164—Coca Cola Bottling Co. v. 
Wheeler, 193 N.E. 886. 99 Ind.App. 
602—Heerdink v. Kohmescher, 180 
N.E. 683, 94 Ind.App. 296—Garman 
V. State, 173 N.E. 640, 92 Ind.App. 
365—Krlvokucha v. State, 166 N B. 
773, 89 Ind.App. 468, transfer de¬ 
nied In re Petition to Transfer 
Appeals. 174 N.E. 812, 202 Ind. 366 
—Leikauf v. Grosjean, 162 N E. 
239, 87 Ind.App. 603—Ayshlre Coal 
Co. V. West, 126 N.E. 84. 72 Ind. 
App. 699—Howrey v. Farm Land 
Inv. Co., 126 N.E. 61, 72 Ind.App. 
339—State v. McNeils, 122 NE. 
690, 72 Ind.App. 231—Farmers’ Nat. 
Life Ins. Co. v. Hale, 122 N.E. 19, 
69 Ind.App 413—State v. Stevens, 
121 N.E. 371. 69 Ind App. 137— 
Chastain v. Frost, 119 N E 1007, 68 
Ind App. 162—James v. Wilson, 119 
N.E. 836, 68 Ind App. 12—March 

V. March. 98 N.E. 324, 60 Ind App. 
293 

Iowa.—iEtna State Bank v. Frem- 
mer, 239 N.W. 234, 213 Iowa 339— 
Hanby v. First Sav. Bank of Spring 
Hill, 197 N.W. 61, 197 Iowa 160— 
Holt V. Doty, 187 N.W. 650, 193 
Iowa 582. 

Ky.—Bates v. Hinds, 179 SW.2d 220, 
297 Ky. 161—Edwards v Equitable 
Life Assur. Soc. of U. S., 177 S. 

W. 2d 674, 296 Ky. 448—Catlln v. 
Justice, 166 S.W.2d 167, 288 Ky. 
270 

La.—Hill V. De Soto Parish School 
Board, 148 So. 248, 177 La 329 
Me —In re Knapp’s Estate, 99 A.2d 
331, 149 Me. 130. 

Minn.—Hart v. Bell, 23 N W 2d 375, 
222 Minn. 69, opinion supplement¬ 
ed 24 N.W.2d 41, 222 Minn. 69. 
Mo—Weil Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 686 
—Concrete Engineering Co. v 
Grande Bldg. Co., App., 86 S.W.2a 
696—Artz v. Bannan, App., 71 S. 
W.2d 796—Toliver v. Massachu¬ 
setts Bonding & Insurance Co., 
App., 47 S.W 2d 140—Brown v. 
Shepard Elevator Co., App., 23 S 
W.2d 1100—Warren v. Conroy & 
Co., App., 292 S.W. 1068—Large v. 
Frick Co., 266 S.W. 90, 216 Mo.App. 
232. 

Neb.—Solomon v. A. W. Famey, Inc., 
286 N.W. 254. 136 Neb. 838. 

N.J.—Spatuzzi V. Star Auto Truck 
Exchange. 196 A. 723. 119 N.J.Law 
877. 

N.M,—Torres v. Thompson, 87 P.2d 
676. 43 N.M. 160. 
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showing it is on the party alleging it,** or, as some- | times stated, the burden of showing error affirma- 


N.C.—Jenkins v. Castelloe, 181 S.E. 
266, 208 N.C. 400. 

Ohio.—Elaenmann v. Tester, 191 N. 

E. 839. 47 Ohio App. 276. 

Okl.—Gaines Bros. Co. v. Phillips. 
161 P.2d 933, 194 Okl. 374—Rush 

V. Brown, 101 P.2d 262, 187 Okl. 
97—American Nat. Ins. Co. v. Rob¬ 
inson, 204 P. 269, 85 Okl. 64. 

Tex.—Headstream v. Mansum, Civ. 
App., 149 S.W.2d 626—011 Country 
Pipe & Supply Co. v. Carter, Civ. 
App., 143 S.W.2d 831, error dis¬ 
missed, Judffment correct—Com¬ 
mercial Standard Ins. Co. v. Nelson 
Mortg:. Co., Clv.App, 138 S.W.2d 
169, error dismissed. Judgment cor¬ 
rect—Shropshire v. Jones, Civ. 
App., 129 SW2d 480—Patterson v. 
Texas Pac. Coal & Oil Co, Civ. 
App, 105 SW.2d 458—Traders & 
General Ins Co. v Patton, Civ. 
App., 92 SW.2d 1083, error dis¬ 
missed—Universal Life & Accident 
Ins. Co. V. Nanes, Civ App., 92 S. 

W. 2d 473, error di.smlssed—Chica¬ 
go. R I. & G. Ry Co V Harris, 
Civ.App., 28 SW.2d 611—Jennings 
V. Shepherd Laundries Co., Civ. 
App., 284 S.W. 693 

Utah—Reid v. Ander.son, 211 P 2d 
206, 116 Utah 455 

Vt.—Croteau v. Alll)ee, 91 A.2d 803, 
117 Vt 332—Cenate v. Hunter, 62 
A 2d 645, 115 Vt. 402—Holton v. 
Ellis, 49 A 2d 210, 114 Vt 471— 
Turner v Bragg, 35 A 2d 356, 113 
Vt 393—Nelson v Travelers Ins. 
(’ . 30 A.2d 75, 113 Vt. 86—Shel¬ 
don V Little, 15 A 2d 574, 111 Vt. 
301, 137 AL.R 1—Brown v. Mary¬ 
land Casualty Co., 11 A 2d 222, 111 
Vt. 30, 129 ALR 1404—Utley v. 
Town .School Dist of Woodbury, 
9 A.2d 117, no Vt. 522—Butler v. 
Favereau, 166 A. 1, 105 Vt. 382— 
West Rutland Trust Co v. Hous¬ 
ton, 158 A. 69, 104 Vt 204, 80 A. 
L.R. 664—Foss v. Sherwood, 157 
A. 834, 104 Vt. 141—Conn Boston 
Co. V. Griswold, 157 A. 57, 104 Vt. 
89—Houghton v Grimes, 161 A. 

642, 103 Vt. 64—Town of St. Johns- 

bury V Town of Sutton, 150 A. 133, 
102 Vt 451—Parlzo v. Wilson, 144 
A. 856. 101 Vt. 614—Raithel v. 

Hall, 130 A. 749, 99 Vt. 66. 

Wash—Knatvold v. Rydman, 182 P. 

2d 9, 28 Wash 2d 178. 

Wyo—Stein v Schuneman, 273 P. 

643, 39 Wyo 476. 

Vnadamantal error 

(1) It has frequently been stated 
that the court of civil appeals is not 
required to search the statement of 
facts to determine whether there is 
fundamental error in the record. 
Tex.—Horton v. Hill, Civ.App., 95 
S.W. 2d 761, error dismissed—Trad¬ 
ers & General Ins. Co. v. Patton, 
Civ.App., 92 S.W.2d 1083, error dis¬ 
missed—^hasteen V. CUirk, Civ. 


App., 77 S.W.2d 306—King v. Shaw- 
ver, CivA.pp.. 30 S.W.2d 930. 

(2) In one case, however, it was 
said that, while the court was not 
under the duty of searching the en¬ 
tire transcript and statement of 
facts to ascertain whether or not as¬ 
signed error is in fact error unless 
such error is fundamental, the court 
is called upon to look for fundamen¬ 
tal error. 

Tex —The Praetorians v. Redmon, 
Civ App, 93 S.W.2d 607, reversed 
on other grounds 123 S.W.2d 644, 
132 Tex. 432. 

Vagne possibilities 

Reviewing court will not search 
for vague possibilities on which to 
reverse an order of trial court. 
Cal—Walsh V. Walsh, 64 P.2d 753, 
19 C.A.2d 26. 

33. Ala.—^Alaga Coach Line v. Mc- 
Carroll, 161 So. 834, 227 Ala. 686— 
Yates V. Dobson, 105 So. 691, 213 
Ala. 647. 

Singletary v. Milwaukee Tool & 
Forge Co., 151 So 599, 25 Ala App. 
673, certiorari denied and petition 
dismissed 161 So 600, 227 Ala 650 
—Simmons v. Golf, 119 So. 246, 22 
Ala App. 639—Cortner v. Hill, 110 
So. 322. 21 Ala App 560 
Ark —Vogan v. Lafayette Southside 
Bank & Trust Co, 101 S W 2d 467, 
193 Ark. 608—Embry v. Neighbors, 
213 S.W. 741, 139 Ark. 313 
Cal—availing v. Kimball, 110 P 2d 
58, 17 C.2d 364—Coleman v Far- 
well, 276 P. 336, 206 C. 740—Foster 
v. Young, 166 P. 476, 172 C. 317— 
Kellogg v. Kellogg, 148 P. 618, 170 
C. 84. 

Russl v. Bank of America, 3 60 
P2d 92, 69 CA2d 694—Taylor v. 
Tayior. 152 P.2d 480, 66 C.A 2d 390 
—In re Comino’s Estate, 131 P 2d 
699, 65 C.A.2d 806—Riley v. Dun¬ 
bar. 130 P.2d 771, 55 C.A 2d 452— 
Kelly V. Liddlcoat, 96 P.2d 186. 35 
C.A.2d 559—^Adams v. Warron, 63 
r.2d 780, 11 CA2d 344—Katen- 

kamp V. Union Realty Co., 63 P.2d 
387, 11 C.A.2d 63—MeStay v Citi¬ 
zens’ Nat. Trust & Savings Bank 
of Los Angeles, 43 P.2d 660, 6 C.A. 
2d 695—Boone v. Doyle Cattle Co., 
22 P.2d 642, 132 C.A. 356—Simp¬ 
son V. Stelnhoff, 21 P 2d 960, 131 
C.A. 660—Migala v. Dakin, 277 P. 
898, 99 C.A. 60—Taylor v U. S 
Fidelity & Guaranty Co., 260 P. 
898, 86 C.A. 382—Hume v. Llnd- 
holm, 268 P. 1003. 85 C.A. 80—Ja- 
quith V. Justice Court In and for 
Brawley Tp., Imperial County, 247 
P. 224, 77 C.A. 642. 

Colo.—Zeilinger’s Estate v Zeilingcr, 
81 P.2d 879, 102 Colo. 666—Cool- 
idge V. People, 209 P. 501, 72 Colo. 
35. 

D.C.—Zls V. Herman, Mun.App., 39 
A.2d 65. 


Fla.—First Atlantic Nat. Bank of 
Daytona Beach v. Cobbett, 82 So.2d 
870—Maher v. Kline, 74 So.2d 696 
—City of Daytona Beach v. Hum¬ 
phreys, 63 So.2d 871—Loos v. Scar- 
fone, 46 So.2d 395—Ball v. Ball, 36 
So 2d 172, ICO Fla 601—Saucer v. 
Efstathion, 34 So.2d 435, 160 Fla. 
292—Gables Racing Assoc, v. Per- 
sky, 6 So.2d 267, 148 Fla. 627— 
Schroeder v. Annenberg, 4 So.2(] 
866, 148 Fla. 613—Wills v. Phillips, 
2 So.2d 732, 147 Fla. 368—Wind¬ 
ham V. Windham, 198 So. 202, 144 
Fla 563—Brown v. Winton, 197 So. 
643, 143 Fla. 478—City of South 
Miami v. State ex rel Gibbs, 197 
So. 109, 143 Fla. 624—State v. City 
of Clermont, 196 So. 850, 143 Fla. 
434—Thomas v. Vickers. 196 So. 

602, 143 Fla. 54—G. & L. Roofing 
Co. V. Thoma. 196 So. 414, 143 Fla. 
222—State cx rel. Schwarz v. Hef- 
fernan, 194 So. 313, 142 Fla. 137— 
Butts V. Butts. 194 So. 212, 141 
Fla. 887—City of South Miami v. 
State cx rel. Landis, 192 So. 624, 
140 Fla. 740—Markell v. Hilpert, 
192 So 392, 140 Fla. 842—Vaughn 
V. Stewart, 191 So. 693, 140 Fla. 
88—Atlantic Marine Boat Yard v. 
Daniel, 190 So 612, 138 Fla. 864— 
Hartquist v. Tamiami Trail Tours, 
190 So. 533, 139 Fla. 328—Brooks 
V. Pryor, 189 So. 676, 138 Fla. 498 
—Meola V. Sparks, 189 So. 408, 
138 Fla. 364—Brandt v. Brandt, 
189 So. 275, 138 Fla. 243—Saunders 
V. Llschkoff, 188 So 816, 137 Fla. 
826—Alford v. Barnett Nat. Bank 
of Jacksonville, 188 So. 322, 137 
Fla. 564—Mills Rock Co. v. Mills, 
188 So. 210, 137 Fla. 607—Hamil¬ 
ton V. Rowell, 188 So. 94, 137 Fla. 
227—Atlantic Coast Line R. Co. v. 
Bnynard, 151 So 6, 112 Fla. 644— 
City of West Palm Beach v. Ry¬ 
der, 74 So. 603, 73 Fla 658—Stoke- 
ly V. Connor, 68 So 452, 69 Fla. 
412—American Securities Co. v. 
Goldsberry, 67 So. 862, 69 Fla. 104, 
123, 1 A.LR. 15. 

Ga.—Barringer v Porter, 83 S.E.2d 

603, 211 Ga. 20—Giles v. Peach¬ 
tree Pantries, 74 S E.2d 645, 209 
Ga 536—Cornett v. Justice, 72 S. 
E 2d 724, 209 Ga. 375—Saliba v. 
Saliba, 40 S E 2d 732, 201 Go. 681 
—Kaylor v. Kaylor, 35 S.E.2d 1, 
199 Ga 516—Beavers v. Mabry, 23 
S E 2d 672, 196 Ga, 169—Cooper v. 
Harkness, 2 S E 2d 918, 188 Ga. 121. 

Crowley v. Varn, 84 SE.2d 89, 90 
GaApp 64G—Kendrick v. White, 
43 SE.2d 286. 76 GaApp. 307— 
Yarbrough v. Stuckey, 147 S E. 160, 
39 GaApp. 265, followed in 147 S. 
163, 39 Ga.App. 271 
Idaho—UpdegrafC v. Adams, 169 P. 

2d 501, 66 Idaho 795. 

Ill.—Sims v. Chicago Transit Au¬ 
thority, 129 N.E2d 23, 7 IlLApp. 
2d 21—Sacks v. American Bonding 


1033 



§1533 APPEAL & EER0R 


Co. of Baltimore. 108 N.E.2d 821* 
348 lllApp. 389—East Chestnut 
St. Corp. V. Murphy, 60 N.E.2d 450, 
326 Ill.App. 392—Traut v. Paclftc 
Mut. Life Ins. Co., 53 N.E.2d 262, 
321 I11.APP. 374-~In re Gilbert's 
Estate, 48 N.E.2d 567, 319 Ill.App. 
16—Louis V. Checker Taxi Co., 47 
N.B.2d 361. 318 Ill.App. 71~Chlca- 
go, B. & Q. R. Co. V. California 
Wine Co.. 40 N.B.2d 624, 313 Ill. 
App. 498—Spikinsrs v. Ellis, 8 N.E. 
2d 962, 290 Ill.App. 586—Klrman 

V. Hutchinson, 254 Ill.App. 469. 
Ind.—City of Port Wayne v. Bishop, 

92 NE.2d 644, 228 Ind. 304—Wat¬ 
kins V. Watkins, 47 N.E.2d 606, 221 
Ind. 293—Kimmick v. Linn, 29 N.E. 
2d 207, 217 Ind. 486—Poff v. Mc- 
Kilip, 18 N.E.2d 963, 106 Ind.App. 
241—City of Fort Wayne v. Mil¬ 
ler. 17 N.E.2d 90, 214 Ind. 699— 
Barksdale v. State, 147 N.E. 766, 
196 Ind. 392—Johes v. Beasley, 131 
N.E. 225, 191 Ind. 209 

Naparala v. Chicae:o. S. B. & N. 
I. Ry. Co., 116 N.E. 694. 64 Ind.App. 
169—Kaiser v. Adolph Wlttekindt 
& Son. 112 N.E. 896, 62 Ind App. 
171—Goodman v. Bauer, 111 NE. 
316, 60 Ind.App. 671—American 

Sheet & Tin Plate Co. v. Yonan, 
109 N.E. 922, 69 Ind App. 700— 
Spork V. International Harvester 
Co of America, 107 N.E. 740. 68 
Ind App. 112. 

Iowa—Henderson v. Wilson, 195 N 

W. 194, 196 Iowa 631. 

Kan.—Vaughn v. Taylor, 302 P 2d 
1004, 180 Kan. 190—North Am. Fi¬ 
nance Corp V. Cirole-B, Inc., 299 
P.2d 676—Rice v. Hovey, 299 P.2d 
46—Quick V. Purcell, 295 P 2d 626, 
179 Kan. 319—Quivlra, Inc. v. 
Quivira Co., 245 P.2d 972, 173 Kan. 
839—In re Hawk's Estate, 233 P. 
2d 1061, 171 Kan. 478—Troutfetter 
V. Backman, 193 P.2d 201, 166 Kan. 
185—Hamilton v Binger, 176 P.2d 
663. 162 Kan. 416—Fidelity Sav. 
State Bank v Grundeman, 149 P. 
2d 340, 168 Kan. 656—Barker v. 
Fleming. 148 P.2d 493, 168 Kan 
649—Rudolph v. Bohnenblust, 287 
P. 260. 130 Kan. 520. 

Ky.—Potts V. Potts, 184 S.W.2d 987, 
299 Ky. 216—Happy Coal Co. v. 
Brashear. 92 S.W.2d 23. 263 Ky. 
257—White v. Turner, 268 S.W. 291, 
206 Ky. 604—Oakes v. Oakes, 264 
S.W. 752, 204 Ky. 298. 

La.—Hortman-Salmen Co. v. Bech¬ 
tel. 127 So 402, 13 La App. 130— 
Citizens’ Hardware 4^ Furniture 
Co. V. Chicago, R. I. & P. Ry. Co., 
126 So. 299, 12 La.App. 132—Hines 
V. Meredith, 122 So. 134, 10 La. 
App. 699—Swift & Co. v. Parker 
Grocery & Feed Store, 121 So. 322, 
10 La.App. 468. 

Me.—In re Knapp's Estate, 99 A. 2d 
831, 149 Me. 130—Searles v. Ross, 
181 A. 820, 134 Me. 77—Qoogins v. 
Skillings, 108 A. 60. 118 Me. 299— 
In re Moore, 98 A. 180, 113 Me. 195 
•HSmlth V. Booth Bros, ft Hurri¬ 


cane Isle Granite Co., 92 A. 103, 
112 Me. 297. 

Mass.—Coe v. Coe, 46 N.E.2d 1017, 
313 Mass. 232—City of Quincy v. 
Wilson, 25 N.E.2d 369, 305 Mass. 
229—^Anderson v. Beacon Oil Co., 
183 N.E. 152. 281 Mass. 108—Barnes 
V. City of Springfield, 168 N.E. 78, 
268 Mass. 497, certiorari denied 60 
S.Ct. 246, 281 U.S. 732, 74 L.Ed. 
1148. 

Mich.—St. John v. General Motors 
Corp, 17 NW.2d 226, 810 Mich. 892 
-Flint V. Trahey, 269 N.W. 146, 
270 Mich 634. 

Minn.—Loth v. Loth, 35 N.W.2d 642, 
227 Minn. 387, 6 A.L.R.2d 176— 
Standard Clothing Co. v. Wolf, 17 
N.W.2d 329, 219 Minn. 128. 

Mo.—Lilly V. Boswell, 242 S.W.2d 
73, 362 Mo. 444—Fears v. Newman 
Mercantile Co., 166 S.W.2d 909, 348 
Mo. 1102—Orlann v. Laederich, 92 
S.W.2d 190, 338 Mo. 783—Graves 
V. Davidson, 68 S W.2d 711, 334 Mo. 
882—Florella v. Jones, 259 S.W. 
782—Hunt v. City of St. Louis, 211 
S.W. 673, 278 Mo. 213—Rozier v. 
Nations, 178 S.W. 740—Whlteley 

V. Watson. 178 S.W. 464. 

In re Gaebler’s Estate, App., 248 
S.W. 2d 12—Lanham v. Civic The¬ 
atre Corp., App., 147 S.W.2d 675— 
Stratman v. Norge Co. of Missouri, 
124 SW.2d 572, 233 Mo App. 690— 
Hodges V. Brooks. 110 S.W.2d 1130, 
232 Mo App. 667—Macan v. Mis¬ 
souri Mut. Ass'n, App , 60 S.W 2d 
402—Hobson v. Lenox, App, 201 S 

W. 964—Walsh v. City of Monett. 
App, 200 SW. 97—^Van Hoose v 
Hines, App, 180 SW 30—Stowell 
V. Dickson, App., 177 SW. 1080 — 
Golden City Banking Co v Mor¬ 
row, 170 S.W. 448, 184 Mo.App. 615. 

Mont—Wills v. Midland Nat Life 
Ins, Co., 91 P 2d 696, 108 Mont 636 
—Koppang v. Sevier, 76 P.2d 790, 
106 Mont 79—Dalbey v. Equitable 
Life Assur. Soc. of U. S.. 74 r.2d 
432, 106 Mont 687—State ex rel. 
Wentworth v. Baker, 53 P.2d 440, 
101 Mont 226—State ex rel. Went¬ 
worth v. Baker, 63 P.2d 440, 101 
Mont. 226—Cashin v. Northern Pac. 
Ry. Co.. 28 P,2d 862, 96 Mont 92— 
Kosonen v. Waara, 286 P. 668, 87 
Mont 24. 

Neb—Van Wye v. Wagner, 79 N.W. 
2d 281, 163 Neb 205—Haight v. 
Omaha & C B. St R. Co., 149 N.W. 
778, 97 Neb. 293, reversed on other 
grounds 164 N.W. 836, 99 Neb. 56 
Nev.—Peterson v. Pittsburg Silver 
Peak Gold Mining Co., 140 P. 619, 
37 Nev. 117. 

N.J.—Bowen v. Olesky, 116 A.2d 818, 
37 N.J.Super. 19, affirmed 120 A. 
2d 461, 20 N.J. 620. 

Jersey City v. Sun Holding Co., 
46 A-2d 156, 134 N.J.Law 119. 
N.M.—J. B. Colt Co. V. Chavez, 282 
P. 381, 34 N.M. 409—Mitchell v. 
McCutcheon, 260 P. 1086, 33 N.M. 
78. 


6 C.J. S. 

NY.— Corpus Jnxia SoouadUBi oitod 

in Lederman v. Ross, 82 NY.S.2d 
536, 689. 

Crandall v. A. B. Leach & Co., 
226 N.Y.S, 649, 927, 222 App.Div. 
292. 

N.C.—Gold V. Klker, 10 S.B.2d 650, 
218 NC. 204—Williams v. Charles 
Stores Co., 184 S E. 496, 209 NC. 
691—Carlton v. Central Oil Co., 172 
S.E 883, 206 NC. 117—Scott v. 
Gillis, 148 S.E. 316. 197 NC. 223— 
Brown v. Sheets, 148 S.E. 233, 197 
NC. 268, 63 A.L.R. 1367—Nance v. 
Hulln, 148 S.E. 88, 197 NC. 222— 
New Hope Realty Co. v. Barnes. 
147 S E. 617, 197 NC. 6—Lineberg- 
er V. Ruby Cotton Mills, 146 S.E. 
215, 196 NC. 506—Forester v. 

Vyne, 146 S.E. 146, 196 N C. 477— 
R. L. Snelson & Co. v. R. G. Hill & 
Co., 146 SE. 136, 196 NC. 494— 
Oettinger Lumber Co. v. W. I. An¬ 
derson & Co., 146 S.E. 88, 196 N O 
474—Jones v. Candler, 146 S E 
691, 19C NC. 382—Parker v. Deb- 
nam. 141 S.E 536. 196 NC. 56—Rob¬ 
ertson V. Jackson, 110 S E. 693, 183 
NC. 696—Bell v. Smith, 87 S E 
987, 171 NC. 116. 

N.D.— OorpuB Juris Seonndum quoted 

in Goodman v. Mevorah, 69 N.W 2d 

192, 195, 79 N.D. 653— Corpus Juris 
Seoundniu quoted in Westerso v 
City of Wllliston, 42 N.W.2d 429, 
437, 77 ND. 251— Corpus Juris 
quoted in State v Van Horne, 2 N 
W2d 1, 2, 71 ND. 456—Ramage v 
Trepanier, 283 NW. 471, 69 ND 
19—First State Bank of Strasburg 
V. Schmaltz. 237 N.W. C44, 61 N.D 
150—Arnold v. Minneapolis, St. I'. 
& S S M. Ry. Co, 228 N W. 466, 
59 N D. 69—State v. Movius Land 
& Loan Co , 207 NW. 492, 63 N.I) 
666—Halstead v. Missouri Slope 
Land & Investment Co, 188 NW 
163, 48 ND. 1001—Raad v. Grant, 
169 NW. 588—Yocum v Chlsman, 
168 N.W. 621, 40 N.D. 160—Erick¬ 
son V. Wiper, 157 N.W. 692, 33 N.D. 

193. 

Ohio.—Makranezy v. Gelfand, 142 N. 
E. 688, 109 Ohio St. 325. 

Morrison v. Baker, App., 58 N E. 
2d 708. 

Claycraft Co. v. Lowe, Com.Pl . 
134 N.E 2d 412. 

Okl—Hill V. Young, 274 P. 24, 134 
Okl. 99—Curtin v. Moroney, 246 P. 
232, 117 Okl. 276—Harrison v. Wil¬ 
liams. 218 P. 305, 95 Okl. 142—Ok¬ 
lahoma City V. Sheldon. 210 P. 921, 
87 Okl. 270—Bunker v. Harding. 
174 P. 749. 70 Okl. 263—Primous v. 
Wertz, 162 P. 481, 66 Okl. 7— 
Ball V. Freeman, 149 P. 1158, 48 
Okl. 298—Hamilton v. Board of 
Com’rs of Grant County, 144 P. 386, 
44 Okl. 279—Orendorff v. Board of 
Com'rs of Grant County, 144 P. 383, 
44 Okl. 271. 

Or.—Payne v. Payne, 72 P.2d 536, 167 
Or. 428. 

S.C. —Groce v. Groce, 127 S.K. 719r 
131 S.C. 414. 
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lively is on appellant or plaintiff in error.33 Appel- | lant or plaintiff in error, under the foregoing rule 


Tex.—Uvalde Const. Co. v. Joiner, 126 ! 
S.W.2d 22, 182 Tex. 693. 

Indian State Oil Co. of Tex. v. 
McCutchen, Civ.App., 188 S.W.2d 
692, error refused—^Vaugrhn v. Gulf 
Ins. Co., Clv.App, 161 S.W.2d 227— 
Fitts V. Carpenter, Civ.App.. 124 S 
W.2d 420—Geistmann v. Schkade, 
Civ.App., 121 SW.2d 494—Johnson 

V. Korn, Civ.App., 117 S.W.2d 614, 
error refused—Guerrero v. U. S. 
Fidelity & Guaranty Co., Civ App., 
101 S.W 2d 692—King v. King, Civ 
App , 91 S.W 2d 511, error dismissed 
—Liuse V. Penn, Civ App , 220 S.W. 
303, error granted—Crawford v. 
Woods, Civ App , 185 S W 667, error 
refused—Burlington State Bank v. 
Marlin Nat. Bank, Civ.App, 166 S 

W. 499. 

Utah—Burton v. Zions Co-op Mer¬ 
cantile Institution, 249 P 2d 614— 
Palfrey man v. Bates & Rogers 
Const. Co, 168 P 2d 132, 108 Utah 
142—Murray v Flnlayson, 273 P. 
319, 73 Utah 232 

Vt—Butler v. Milton, Co-op, Dairy 
Corp, 28 A.2d 395, 112 Vt. 617— 
Norway v Petit, 28 A 2d 380. 112 
Vt. 453—Butler v. Favereau, 166 A 
1, 106 Vt 382—Dent v. Bellow,s 
Falls & S R St. Ry. Co, 116 A. 
83, 95 Vt 523—Randall v Beryl 
Lumber Co, 113 A. 872, 95 Vt. 158 
—Wood V. James, 106 A 566, 93 
Vt. 36. 

Va —Williams v. Williams, 66 S K 2(1 
600, 192 Va. 787—Sutton v. Monges, 
44 SE.2d 414, 186 Va. 805— 

Christianson v. Brosius, 37 S E 2d 
60, 184 Va. 968—Shenandoah Valley 
Nat. Bank v. Llneburg, 20 S E 2d 
641, 179 Va. 734—Robms v. Mas¬ 
sey. 18 SE2d 385, 179 Va 178— 
Ander.s v. Tlllison, 198 SE 615, 171 
Va. 80—Willis V Blue Ridge Bunk. 
149 SE 624, 153 Va. 392—C. E 
Wright & Co. V Shackleford, 148 
S E 807, 162 Va. 636—Haynes v. 
Bunting. 147 SE 211, 152 Va. 395 
—^Westland Realty Corporation v 
Griffin, 145 S.E. 718, 161 Va. 1006— 
Jayne v. Kane, 124 S E. 247, 140 
Va. 27—Kendricks v. City of Nor¬ 
folk, 124 S E. 210, 139 Va 702— 
Morrlsette v Cook & Bernheimer 
Co., 95 S.E. 449. 122 Va. 588—Witt 
V. Creasey, 86 S.E. 128, 117 Va 
872. 

Wash.—Harry L. Olive Co. v. Meek, 
157 P. 460, 91 Wash. 169—State \ 
Railroad Commn., 110 P. 1076, 60 
Wash. 218. 

W.Va.—Cole v. Pond Pork Oil & Gas 
Co., 127 WVa. 762, 35 S.E.2d 25, 
160 A.L.R. 970, certiorari denied 66 
S.Ct. 147, 326 U.S. 765, 90 L Ed. 
461—Cave v. Blair Limestone Co , 
82 S.E. 1096, 74 W.Va. 762—Teter 
V. Franklin Fire Ins. Co., 82 S.E. 
40, 74 W.Va. 344. 

Wls.—La Chance v. Stuart, 288 N.W. 


262, 233 Wls. 246—^Koenig v. Sproes- 
ser, 152 N.W. 473, 161 Wis. 8. 

Wyo.—Swanson v. Johnson, 122 P.2d 
423, 58 Wyo. 1—McCague Inv. Co. 
V. Mallin, 147 P. 607, 23 Wyo. 201, 
affirmed 170 P. 763, 26 Wyo. 873. 

4 C.J. p 732 note 86. 

Svidential rapport for Israos 

In compensation proceeding, burden 
rests on complaining party to show 
that issues making reference to 
pleadings had no support In the 
evidence. 

Tex.—Traders & General Ins Co. v. 
Garry, Civ.App , 118 S W 2d 340, af¬ 
firmed 143 S.W.2d 370, 135 Tex. 
290. 

Zn a case “on report” the plaintiff 
has the burden of proof. 

Me—AVllde v. Inhabitants of Town 
of Madison, 72 A.2d 635, 145 Me. 
83—Kerr v. State, 142 A. 197, 127 
Me. 142. 

Correctness of minntes 

Where minutes of trial court stated 
that by consent appellee’s demurrer 
was sustained without leave to 
amend, burden of establishing on ap¬ 
peal that minutes did not correctly 
reflect facts was on appellant. 

Cal —Christina v. R. Z Adams Co., 
60 r.2d 186, 16 CA.2d 139 

33. Ala—Tankersley v. Webb, 82 
So 2d 259, 263 Ala. 234—Grief 

Bros Cooperage Corp. v. Stacey, 

68 So 2d 122, 257 Ala. 196—Pacific 

Fire Ins Co. v. Overton, 65 So 2d 
123, 256 Ala. 400—Houbicek v. 

Roubicek, 21 So.2d 244, 246 Ala. 
442—Williams v First Farmers & 
Merchants Nat. Bank of Troy, 186 
So 737, 237 Ala. 132—Linton v. 
Morton, 200 So. 614, 240 Ala 663— 
National Life & Accident Ins. Co. 
V. Baker, 147 So. 427, 226 Ala 
501—King V Scott. 116 So 681, 217 
Ala. 511—Mudd v. Gray, 76 So 
468. 200 Ala 92. 

Dickinson v. First Nat. Bank of 
Auburn, 69 So 2d 879, 37 Ala App. 
431__Wcrt v. Geeslin, 69 So 2d 718, 
37 Ala App 351, certiorari denied 

69 So 2d 724, 260 Ala 701—Ten¬ 
nessee Valley Sand & Gravel Co. v 
Pilling, 47 So 2d 236, 35 Ala App 
237, certiorari denied 46 So 2d 245, 
254 Ala. 10—London Assur. v 
Hendon, 2 So.2d 917, 30 Ala App 
176, certiorari denied 2 So 2d 921, 
241 Ala. 390—Southern Ry. Co v. 
Milan, 199 So. 708, 29 Ala App 
690, reversed on other grounds 
199 So. 711, 240 Ala. 333—Sisson 
V. Pruitt, 183 So. 686, 28 Ala App. 
341, followed In 184 So. 921, 28 
Ala.App. 676. 

Ark —I’erson v. Miller Levee Dist. 
No. 2, 237 SW.2d 38, 218 Ark. 86— 
Goforth v. Wilson, 184 S.W.2d 814, 
208 Ark 36—Gocio v. Gocio, 177 
S.W 2d 742. 206 Ark. 679—Meyer 
V. Elchenbaum. 124 S.W.2d 830, 197 
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Ark. 650—Southern Nat. Ins. Co. v. 
Williams, 95 S.W.2d 91, 192 Ark. 
1178—Consumers’ Ice & Coal Co. 
V. Security Bank & Trust Co., 280 
S.W. 677, 170 Ark. 630-~Grlme8 v. 
State Bank Commissioner, 268 S.W. 
134, 162 Ark. 196. 

Cal.—Vaughn v. Jonas. 191 P.2d 432, 
31 C2d 687—Walling v. Kimball, 
110 P.2d 68, 17 C.2d 364—^MacDon- 
nell v. California Lands, 101 P.2d 
479, 16 C.2d 344—Carpenter v Pa¬ 
cific Mut Life Ins Co of Califor¬ 
nia. 74 P.2d 761, 10 C 2d 307, certio¬ 
rari denied for diminution of rec¬ 
ord Neblett v Carpenter, 69 S.Ct. 
61, 306 U.S. 662, 83 L Ed. 864, af¬ 
firmed 69 S.Ct 170, 305 U.S. 297, 83 
L Ed 182, rehearing denied 59 S.Ct. 
356, 305 US. 675, 83 L.Ed. 437— 
Delanoy v. Delanoy, 13 P.2d 613, 
216 C 23—Loeb v Kimmerle, 9 P. 
2d 199, 216 C. 143—Caldwell v. 
Weiner, 264 P 1100. 203 C. 643— 
Wilbur V. Wilbur, 239 P. 832, 197 
C 1—Plainer v. Vincent, 229 P. 24, 
194 C. 436—Service v. Bedros, 182 
P. 26, 180 C. 619—Scott v. Holly¬ 
wood Park Co., 169 P. 379, 176 C. 
680—Bank of Commerce & Trust 
Co. V. Kenney, 166 P. 8, 175 C. 59— 
Gill V. Southern Pac. Co., 161 P. 
1163, 174 C. 84. 

Greitz V. Sivachenko, App., 299 
P 2d 374—County Nat. Bank & 
Trust Co of Santa Barbara v 
Sheppard, 288 P.2d 880, 136 C.A.2d 
205—Ferl v Ferl, 287 P.2d 614, 136 
CA.2d 458—Trembley v. Benedetti, 
286 F2d 426, 134 C A 2d 663—Har¬ 
vey V. Harvey, 268 P 2d 830, 124 
C.A.2d 444—Richard v. Richard, 
267 P 2d 867, 123 C A 2d 900—Mor¬ 
ris V Harris, 257 P.2d 93, 118 C.A. 
2d 104—Dallman Supply Co v 
Smlth-Blalr, Inc, 228 P 2d 886, 103 
C A 2d 129—Ralphs Grocery Co. v. 
Amalgamated Meat Cutters & 
Butcher Workmen of North Ameri¬ 
ca. Local No. 439, 220 P.2d 802, 
98 CA.2d 539—McNulty v. South¬ 
ern Pac. Co, 216 P2d 634, 96 C.A. 
2d 841—Danziger v Peebler, 198 
P.2d 719, 88 CA2d 307—Alexander 

V McDonald, 195 P 2d 24. 86 C A 
2d 670—In re Kane’s Estate, 181 
r2d 751, SO CA2d 2.56—Mullanix 

V Basic h, 156 P.2d 130, 67 C A.2d 
675—Scott V. Renz, 164 P,2d 738, 
67 C A 2d 428—Williams v. Gold¬ 
berg. 161 P.2d 863, 66 C.A.2d 40— 
Moon V. Moon, 144 P.2d 699, 62 C.A 
2d 189—Churchill v. Peters, 134 P. 
2d 841, 67 C.A.2d 621—Murphy v. 
Retirement Board of San Francisco 
City Employees’ Retirement Sys¬ 
tem, 121 P.2d 101, 49 C.A 2d 68— 
Meyer v. Llndsley, 109 P.2d 714, 
42 C.A 2d 698—Nelson v. Sweltzer, 
71 P 2d 86, 22 C.A 2d 382—Blxby v. 
Freeman, 68 P 2d 1006, 21 C.A.2d 
323—Turner v. Redwood Mut. Life 
Ass’n of Fresno, 67 P.2d 222, 18 C. 
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placing the burden on hhn to show error, has the | burden of producing a record on appeal which over- 


A. 2d 678—^Nevln v. Mercer Casual¬ 
ty Co.» 66 P.2d 251. 12 C.A.2d 222— 
Taylor v. Rodriaues. 62 P.2d 494, 
10 C.A.2d 608—^Anderson ▼. Menzel, 
81 P.2d 1060. 188 C.A. 166—Secu¬ 
rity-First Nat. Bank v. Board of 
Supers of Riverside County. 26 P. 
2d 862. 136 C.A. 208—Hibernia Sav¬ 
ings & Loan Soc. v. Bills Estate 
Co., 22 P.2d 806. 132 C.A. 408— 
Rowe V. Policy Holders Life Ins. 
Ass'n, 21 P.2d 443, 131 C.A 339— 
Porter v, Granich. 20 P 2d 972, 131 

C.A. 211—Weaver v. Shell Oil Co., 
18 P2d 736. 129 C.A, 232—Noble 
V. Bacon. 18 P.2d 699, 129 C A. 177 
—Shafer v. Los Serranos Co., 17 
P.2d 1036, 128 C.A. 367, followed in 
Gonzales v. Los Serranos Co.. 17 
P.2d 1038, 128 C.A. 780—Benchley 
V. Durkee Famous Foods, 17 P.2d 
1020, 128 C.A. 604—Rudolph v. 

Johnson, 16 P 2d 162, 127 C.A. 461 
—Anderson v. Ott, 16 P.2d 626, 127 
C.A. 122—In re Barrelro’s Estate, 
13 P.2d 1017, 125 C.A. 153—Bard 
V. Standard Mortg. Corporation, 6 
P.2d 682, 119 CA. 609—Howland v. 
Scott, 4 P2d 200, 117 C.A. 276— 
Burns v. Renaker Co., 2 P.2d 408, 
116 C.A. 139—Giambruno v. Car¬ 
michael’s U-Drlve Autos, 1 P.2d 
613, 115 CA 255—West Coast Se¬ 
curities Co. V. Kilbourn, 294 P. 67, 
110 CA. 293—Palmer v. Medico 
Dental Bldg. Corporation, 288 P. 
80, 105 CA. 603—Rapolla v. Goul- 
art, 287 P. 562, 105 C.A. 417— 
Denman v. City of Pasadena, 282 
P. 820, 101 CA. 769—Ellerhorst v. 
Blankman, 282 P. 607, 102 C.A. 133 
-—MacGregor v. Knowlden, 282 P, 
438, 102 CA. 42—MacDlarmid v. 
McDevitt, 275 P. 600, 97 C.A. 414 
—Olson V. Ranker, 269 P 175, 93 
C.A. 124—Ching Wing v. Kishi, 268 
P. 483, 92 C.A. 495—Watt v. Cope¬ 
land, 267 P. 928, 92 C.A. 161— 
Filmer v. Davis, 266 P. 985, 91 C.A 
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2d 664—Carl v. Shaffer, 60 N.B 2d 
182, 71 Ohio App 339—Steigert v 
Steigert, 13 N.B.2d 583, 67 Ohio 
App. 255. 

Okl.—Douglas V. Martin, 228 P.2d 
1021, 204 Okl. 264—Dlehm v Carv¬ 
er, 163 P2d 997, 196 Okl 649— 
Seitz V. Largent, 166 P.2d 724, 196 
Okl. 162—Foster & Davis v. Bon¬ 
ner, 90 P.2d 886, 185 Okl. 218— 
Lorance v Home Building & Loan 
Ass’n, 68 P.2d 416, 180 Okl. 168— 
Carignano v. Box, 223 P. 673, 97 
Okl. 184—Grants v. Jenkins, 175 
P 627, 73 Okl 206. 

Or —Birks v. Bast Side Transfer Co , 
241 P.2d 120, 194 Or. 7—Garrett 
V. Eugene Medical Center, 224 P.2d 
563, 190 Or. 117—^Dunn v. Assets 
Realization Co., 16 P.2d 370, 141 Or 
298, rehearing denied 17 P.2d 1118, 
141 Or. 298—Hill v. McCrow, 170 
P. 306, 88 Or. 299. 

Pa.—In re Dillons’ Estate, 111 A. 919, 
269 Pa. 234. 

Commonwealth ex rel. Hough v. 
Hough, 116 A.2d 274, 178 Pa.Super. 
484—Commonwealth ex rel. Finney 
V. Murphy, 104 A.2d 348, 176 Pa 
Super. 364—Shaak v. Shaak, 90 A. 
2d 270, 171 Pa.Super. 122. 

S.C.—Cook V. Atlantic Coast Line R. 
Co., 13 S.E.2d 1, 196 S.C. 230, 133 
A.L.R. 1144—Fretwell v. McGee, 
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141 S.B, 681, 143 S.C. 417—Boozer 

V. Gunter, 120 S.B. 749. 127 S.C. 141 
—Ajnick V. Wesslnger, 118 S.B. 82. 
126 S.C. 68—Tedder v. Tedder, 116 
S.B. 486, 123 S.C. 346—First Nat. 
Bank V. Hinkle, 116 S.B. 297, 122 
S.C. 238—Lee v. Sumter Pine & 
Cypress Co., 102 SB. 2, 113 S.C 190 
—Manship v. Newton, 89 S.B. 467, 
106 S.C 1—Whitesides v. Whiso- 
nant, 89 S.B. 465, 105 SC. 60. 

Tenn.—Motors Ins. Corp. v. Lipford, 
260 S.W.2d 79, 194 Tenn. 216. 

Bealafelt v. Hicks, 13 Tenn.App. 
18. 

Tex.—Gill V. Willis, Civ.App., 282 S. 

W. 2d 88—Mayo Shell Corp. v. Lotz 

Towing Co.. Civ.App., 279 S.W.2d 
124, error refused no reversible er¬ 
ror—Thompson v. Janes, Civ.App , 
246 S.W2d 718, affirmed 251 S.W 
2d 963. 151 Tex. 496—Mid-Conti¬ 
nent Supply Co. V. Conway, Civ. 
App., 240 S.W.2d 796, error refused 
no reversible error—Gowan v. 
Reimers, Civ App , 220 S W.2d 331, 
error refused no reversible error— 
Gibson v. Young, Civ App, 208 S. 
W 2d 139, error dismissed—Huds¬ 
peth v. Hudspeth, Civ App., 206 S. 
W.2d 863—Pakan v. Pinkston, Civ. 
App., 206 SW.2d 650—Martin v 
Burcham, Civ App , 203 S.W 2d 807 
—Beene v. Bryant, Civ App , 201 S 
W 2d 268—Chapman v Chapman, 
Civ App., 172 S W.2d 127, error dis¬ 
missed—May V. Consolidated Un¬ 
derwriters, Civ App , 170 S W 2d 

296, error refused—United Emplov- 
ers Casualty Co v Summcroui, 
Civ.App., 87 SW2d 1103, error dis¬ 
missed, judgment correct—Wilson 
v Wilson, Civ.App, 135 S.W 2d 

1069—Johnson v. Henderson, Civ 
App., 132 SW.2d 458—City Grocery 
Co. V. Hallmark, Civ App, 123 S.W. 
2d 988, error dismissed—Perry v. 
Venable, Civ App., 112 S W 2d 1060, 
error dismissed—Universal Life & 
Accident Ins. Co. v. Nanes, Civ 
App., 92 S.W.2d 473, error dl.smlss- 
ed—King v. King, Civ App., 91 S.W 
2d 611, error dismissed—Price v 
White Line Cab & Baggage Co, 
Civ App., 87 S.W.2d 1103, error dis¬ 
missed—Rhoton v. Texas Land & 
Mortgage Co., Civ.App., 80 S.W 2d 
763—Rosson v. Groom Mut. Hail 
Ass’n, Civ App., 68 SW.2d 672— 
Nesmith v. Archer-Cox Funeral 
Home, Civ.App., 67 S.W.2d 238— 
Morris v. Alworth, Civ.App., 32 S. 
W.2d 288—John Maynard Lumber 
Co. V. Brazell, Civ.App , 28 S.W.2d 
877—Farmers’ & Mechanics’ Nat. 
Bank v. Marshall, Civ.App., 4 S.W. 
2d 165—^Wells v. Stonerock, Civ. 
App., 1 6.W.2d 425, re\ersed on 
other grounds, Com App., 12 S.W 
2d 961—^Allison v. Baird Develop 
ment Co.. Civ.App., 292 S.W. 966— 
D. F. Connolly Agency, Inc. v. Pope- 
Joy, Civ.App., 290 S.W. 831—Wright 
V. Cooke, Civ.App., 287 S.W. 626— 
Parker v. Mona-Marie Trusty Civ. 
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comes the presumption favoring the validity of the 
judgment or order from which he appeals,*3.6 and 
he must show that the record will not support the 
judgment on any theory.** Appellant’s burden to 
overcome the presumption that the judgment is cor¬ 
rect is not shifted or discharged by merely showing 
an apparent inconsistency in recitals which may as 
well be reconciled in favor of the judgment as 
against it;*** and reversible error is not made ap¬ 
parent by showing that one of several grounds, on 
which a judgment could have been based, was un¬ 
tenable without showing that all grounds for the 
judgment were untenable.**'^® 

The appellate court will not base a presumption 
on that which it has only assumed,**-^* that is, it 
cannot indulge in inferences based on inferences to 
reach its conclusions, but must base its conclusions 
on a showing in the record before the court.** 
The appellate court has no authority to impose ad¬ 
missions on the parties beyond those imposed by 
law, or to supply by decision a complete lack of evi- 


APPEAL & ERROR §§ 1533^1534 

dcnce in the record,** ** and the court will not in¬ 
dulge in assumptions to the extent of accepting them 
as proof of facts which must be proved.***^* 

§ 1534. General Applications and Limita¬ 
tions of Rules 

a. In general 

b. Matters shown by record 

c. Matters not shown by record 

a. In General 

The presumptions which may be Induiged on appeal 
are limited to those which will sustain and support the 
order, Judgment, or decree; but such presumptions may 
extend to the correctness of practically all rulings made, 
and to all kinds of proceedings. 

As a general rule, the appellate court will indulge 
only in such presumptions as will sustain and sup¬ 
port the order, judgment, or decree; presumptions 
which would result in a reversal will not be in¬ 
dulged,** except, as discussed infra §§ ISSQCl)- 


App, 278 SW. 321—De Proy v 
ProKakis, Civ App, 25S S.W. 620. 
reversed on other grounds, Com 
App,, 269 S W 78. 

Utah—Coombs v. Perry, 275 P 2d 
680, 2 Utah 2d .381—Startin v Mad¬ 
sen, 237 P.2d 831, 120 Utah 631— 
Held V Anderson, 211 P 2d 206, 116 
Utah 455—lluohanan v. Cntes, 150 
r2d 100, 106 Utah 428, 154 A I. R 
167—Inland Engineering & Con¬ 
struction Co. V Maryland (’'aaualty 
Co, 290 P 367, 76 Utah 435—Tat- 
.‘=<uno V Kasui, 259 P. 318, 70 Utah 
203, 62 ALR 54 

Vt —J. O Bilodeau ^ Co. v. Reed, 
126 A 2d 118—Hanley v. United 
Steel Workers of America, 122 A. 
2d 872, 119 Vt 187—Parker v. Bow¬ 
en, 120 A 522, 98 Vt. 116. 

Va—Christianson v. Brosius, 37 S. 
E.2d 60, 184 Va. 958—Chorrydale 
Cement Block Co. v. Arlington 
County Board, 23 S E 2d 168. 180 
Va. 443—Burch v. Grace Street 
Bldg Corn, 191 S E. 672, 168 Va. 
329—Loughran v. Kincheloe, 168 S. 

E. 362, 160 Va. 292—^Addington v. 
Pulton, 164 SE. 566, 155 Va. 31— 
Jones V. Meeks, 150 S.E 394, 153 
Va 449—Hayes v. Strauss, 144 S.E 
432, 161 Va. 136—Swetnam v. An- 
tonsantl, 143 S.E. 716, 150 Va. 634 
—Kiser v. Hannah, 139 S E. 279, 
148 Va. 694—Quarles v. Fowlkes, 
137 S.E. 366, 147 Va. 493—White v. 
Reed, 136 S.E. 809, 146 Va. 246— 

F. A. Rausch & Co. v. Graham Mfg 
Corporation, 134 S.E. 692, 146 Va. 
681—Wade v. Moore, 124 S.E. 201, 
139 Va. 765—Ferguson v. Board of 
Sup’rs of Roanoke County, 113 S.E. 
860—Wood V. Lester, 101 S.E. 62, 
126 Va. 169. 

Wash.—Mattlce v. Dunden, 76 P.2d 


1014, 193 Wash 447—Townsend v 
Rosenbaum, 60 P.2d 261, 187 Wash 
372—Kelly v. Schnaterly, 180 P. 
887, 106 Wa.sh. 657—Mitchell v 

Blue Star Mining Co, 167 P. 130, 98 
Wa.sh 191—Crawford v. Seattle, R 
& S. Ry. Co., 167 P. 44, 97 Wash 
651. 

Wia—Diehl v. Heimann, 20 N W 2d 
656, 248 Wis. 17—Kalb v. Luce, 1 
NW2d 176, 239 Wis 256. 

Wyo —Lucksinger v. Salisbury, 262 
P2d 396, 72 Wyo. 164, rehearing 
denied 264 P 2d 1007, 72 Wyo. 164 
—Peterson v. Johnson, 28 P 2d 487, 
91 A.LR 723, 46 Wyo. 473. 

4 C J. p 733 notes 87, 88 

33.6 Cal —Lerno v. Obergfell, App., 
300 P2d 846. 

34. Idaho— Oorpixs Juris Secundum 
quoted In Judy v. Reilly Atkinson 
& Co, 87 P.2d 451, 453, 69 Idaho 
762. 

Mont —Thompson v. Chicago, B. & 
Q. R. Co, 263 P. 313, 78 Mont. 170 
—State V. American Bank & Trust 
Co., 243 P. 1093, 76 Mont. 369. 

Tex—Hooven Radiator Co. v. Little 
Motor Kar Co., Civ.App, 291 S.W. 
313. 

34.5 Cal.—^Anderson v. Farquhar, 63 
P.2d 1163, 18 C.A.2d 892. 

34.10 Tex.—^Wilkinson v. Paschall, 
Civ.App., 210 S.W.2d 215—Morris 

V. A1 worth. Civ.App., 32 S.W.2d 238 

34.15 Mo.—Bowzer v. State High¬ 
way Commission, 170 S.W.2d 399. 

34.20 Mo.—^Wolf V. Wuelling, 180 S. 

W. 2d 671, 233 Mo.App. 1144. 

34.25 Okl.—Owens v. Luckett, 139 
P.2d 806, 192 Okl. 685. 

34.30 La.—Sessum v. Hemperley, 
App., 83 So.2d 646. 
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Other statement of rule 

Court may not assume facta to be 
proved except In those rare cases 
where they are conclusively estab¬ 
lished. 

Minn.—Lehman v. Hansord Pontiac 
Co, 74 N.W.2d 306, 246 Minn. 1. 

35. Ala.—Missouri State Life Ins. 
Co V. Robertson Banking Co., 134 
So. 800, 223 Ala. 177. 

Cal—Lynch v. Birdwell, 286 P.2d 
919, 44 C.2d 839—Walling v. Kim¬ 
ball, 110 P.2d 68, 17 C.2d 364— 
Philbrook v. Randall, 231 P. 739, 
195 C 96. 

Moklofsky v. Moklofsky, 209 P. 
2d 645, 93 C.A 2d 686—Prescott v. 
O'Connell, 80 P.2d 749, 27 C.A.2d 
220—Taylor v. Lewis, 22 P.2d 569, 
132 CA 381—Ward v. McKlnsey, 
276 P. 403, 98 C A. 108—Kendis v 
Cohn, 266 P. 865, 90 C.A 796— 
Kendis V. Cohn, 265 P. 844, 90 C.A. 
41. 

Ill —Bade v. Commissioners of Union 
Drainage Dist. No. 2, 134 N.E 2d 
260, 8 Ill 2d 444 

West Town Real Estate Corp. v. 
Willett, 72 NE2d 449. 331 Ill.App. 
109—Hartray v. A. T. Willett Co., 
232 Ill.App. 193. 

Mass.—Mann v. Eastern Sugar & 
Products Co., 138 N.E. 244, 244 
Mass. 100. 

Mo.—Brown v. City of Kirksville, 
App., 294 S.W. 436. 

Mont.—Elston v. Hix, 215 P. 657, 67 
Mont. 294. 

Okl.—Curtin v. Moroney, 246 P. 232, 
117 Okl. 276. 

Tex.—Jones Hardware Co. v. Telford, 
Civ.App., 63 S.W.2d 736—Heavey 
V. Castles, Civ.App., 12 S.W.2d 615 
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1559(5) on review of a ruling on a demurrer to the 
evidence or on a motion to dismiss, nonsuit, or direct 
a verdict on the ground of the insufficiency of the 
evidence, and even in that case the appellate court 
does not indulge in presumptions for the express 
purpose of reversing the judgment, order, or decree, 
but reviews the ruling on the theory that all in¬ 
ferences, presumptions, and intendments should be 
indulged in favor of the sufficiency of the evidence 
to require its submission to the jury. 

While it has been said that no presumptions will 
be indulged in favor of the party bringing the 
cause into the appellate court,^^ this statement is 
too broad, as the appellate court will, in a proper 
case, as discussed infra § 1579, presume that the ap¬ 
peal was properly taken and perfected, and will also, 
under rules considered infra §§ 1559(1)-1559(S), 
draw inferences and indulge presumptions in favor 
of appellant where the trial court took the case from 
the jury on a demurrer to the evidence or on a 
motion to dismiss, nonsuit, or direct a verdict. 
Presumptions favorable to the judgment, order, or 
decree are to be indulged on an appeal in an equity 
or chancery case^*^ as well as in a case before the 


appellate court on a writ of error and presump¬ 
tions are or are not indulged, on appeals in tort 
actions against a municipality, the same as on ap¬ 
peals in other civil actions.^^ 

There is no presumption, however, in favor of an 
order or judgment entered by a court which has no 
jurisdiction over the person and, where the trial 
court declares a statute unconstitutional, the pre¬ 
sumption that the judgment is correct does not ob¬ 
tain in the appellate court as in other cases.^i So 
* it will not be presumed that the evidence on one ap¬ 
peal is the same as on a former appeal.^^ 

The presumptions in favor of the judgment, or¬ 
der, or decree appealed from extend, however, to the 
correctness of practically all rulings madc,^^ and to 
the regularity of practically all proceedings had at 
any time in the progress of the cause and the pre¬ 
sumption in favor of the regularity of the proceed¬ 
ings must obtain until it is overcome by a showing 
that error was committed.^® If the procedure was 
apparently irregular, it must be presumed that some 
great public necessity not apparent on the face of 
the record justified the irregularity.It is pre- 


—^Adams V. Kelly, CIv.App., 196 
S.W. 676, error refused. 

4 C.J. p 733 note 89. 

36. Stark v. Whitman, 58 Tex. 376. 

37. Ala.—Jordan v. Walker, 77 So 
838, 201 Ala. 248. 

Ill.—Molner v. Cartenos, 112 N.E.2d 
470, 416 Ill. 172. 

Vt.—Hitchcock V. Kennlson, 116 A. 
166, 95 Vt. 327. 

Va—Cyphers v. Dingus, 108 S.E 665, 
130 Va. 721. 

Wash—Penfound v. Gagnon, 20 P.2d 
17. 172 Wash. 311. 

4 C.J. p 734 note 7. 

"If the testimony In a chancery 
case is not presented In a duly au¬ 
thorized transcript, this [supreme] 
court may treat the findings, so far 
as the evidence is concerned, as a 
hearing on bill and answer." 

Pla.—Trotman v. Couture, 124 So. 
443, 98 Fla. 889. 

38. Fla.—Baker, etc., Co. v. Indian 
River State Bank, 65 So. 836, 61 
Fla, 106—McKinnon v. Lewis, 63 
So. 940, 60 Fla. 125. 

39. Wash.—Owen v. Seattle. 116 P. 
261, 64 Wash. 10. 

43 C.J. p 1324 note 44. 

40* Tex.—Davis v. Southland Cotton 
Oil Co., Civ.App., 259 S.W. 298. 

41. Fla.—Mayo v. Florida Grape¬ 
fruit Growers’ Protective Ass’n, 161 
So. 26, 118 Fla. 17—Spencer v 
Hunt, 147 So. 282, 109 Fla. 248. 
measons for mlo 

"Obviously no such presum^tinn 
can exist because the question of the 


validity of the act is presented direct¬ 
ly for determination by this court 
and the presumption obtains in fa¬ 
vor of the constitutionality of the 
act, which may not be held bad un¬ 
less the court is convinced beyond a 
reasonable doubt of its invalidity 
See State v. Bryan, 39 So. 929, 50 Fla. 
293; Hayes v. Walker, 44 So. 747, 64 
Fla. 163." 

Fla.—Spencer v. Hunt, 147 So. 282. 
283, 109 Fla 248, quoted in Mayo 
V. Florida Grapefruit Growers’ Pro¬ 
tective Ass'n, 151 So. 25, 45, 113 
Fla. 17. 

42. Tex.—Harper v. Thompson, Civ. 
App., 292 S.W. 268. 

43. Mo.—Burger v. Boardman, 162 
S.W. 197, 264 Mo. 238, 260. 

4 C.J. p 734 note 95. 

44. Ariz.—Miller v. Maddux, 295 P. 
826, 37 Ariz. 485—Wedgworth v. 
Wedgworth, 237 P. 955, 28 Ariz. 653. 

Cal—Fritz v. Mills, 160 P. 375, 170 
C. 449. 

Cal.—Gould V, Escondido Valley 
Poultry Ass’n, 133 P.2d 448, 56 C. 
A.2d 681—Schluter v. Schluter, 20 
P.2d 723, 130 C A. 780—In re Chan¬ 
dler’s Estate, 297 P. 638, 112 C.A. 
60, followed in 297 P. 639, 112 C.A. 
766—Karllk v. Peters, 288 P. 863. 
106 C.A. 126—^La Bonte & Ransome 
Co. V. Scellers, 265 P. 550, 90 O.A. 
183 

Go.—Sparks v. Ridley, 103 S.E. 425, 
150 Ga. 210—^Woodbery v. Atlas 
Realty Co., 98 S.E. 472, 148 Ga. 712. 
Idaho.—Freeling v. Tucker, 289 P. 86. 
49 Idaho 475. 
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Ill—Weaver v. Menard County, 239 
Ill App. 266—Schroeder v. Levy, 
222 Ill App. 252. 

Mo.—Von Eime v. Fuchs, 8 S.W 2d 
824, 320 Mo. 746. 

Nev—Taylor v. Taylor, 84 P.2d 709, 
69 Nev. 67. 

N J —Thompson v Powell-Savory 
Corp., 10 A.2d 261, 124 N.J Law 
1 

NC.—Slneath v. Katzls, 14 S.E 2d 418. 
219 N.C. 434. 

Ohio —Shoemaker v. Standard Oil Co , 
20 N.E2d 620, 135 Ohio St 262 
Tenn —^Allstadt v. Stephenson, 218 
S.W 2d 744, 31 Tenn.App. 662. 

Tex.—Greenlaw v. Dll worth, Com 
App, 299 S.W. 876. 

First Nat. Bank in Graham v. 
Corbin, Civ App., 163 S.W.2d 979, 
error refused—Wantland v. Cow- 
den, Civ.App, 87 S.W.2d 629. 

4 C.J. p 734 note 96. 

OompUaaoe with court rule 

In absence of showing to contrary, 
appellate court must assume that 
court rule requiring filing of mem¬ 
orandum was complied with. 

Cal.—Capital Nat. Bank of Sacra¬ 
mento V. Smith, 144 P.2d 665, 62 
C.A.2d 328. 

46. Cal.—Lennlng v. Chlolo, 147 P 2d 
410, 63 C.A.2d 511. 

Ill.—^Melrose v. Bernard, 18 N.E. 671, 
126 Ill. 496. 

46. Ariz.—Board of Sup*rs of Apache 
County V. Udall, 1 P.2d 343, 38 
Ariz. 497. 

Disregard of role 

In the absence of a showing to the 
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sumed that the trial court was familiar with its 
rules,that it will grant to a litigant all the rights 
and relief to which he might show himself en¬ 
titled,^* and that familiar words and terms used by 
the court are intended to be used in their common 
signification and with a purpose to be accurate;^* 
and it has been presumed that all material facts pre¬ 
sented to the court below in support of the decree 
have been presented in the appellate court.*o Also, 
every presumption will be indulged to afford a party 
the benefit of remedial and procedural statutory 
provisions clearly and obviously intended.*® * 

In reviewing proceedings to enjoin enforcement 
of a judgment condemning land, it has been held that 
presumptions are indulged in favor of the judg¬ 
ment directly attacked in the injunction proceed¬ 
ings ;*i but there is authority to the effect that, if 
no bill of exceptions in the condemnation action has 
been brought up on the appeal of the injunction 
suit, the court will assume that there was evidence 
in the former of necessity for appropriation, and in¬ 
ability of the parties to agree on compensation.*^ 

Amendment regarded as made. As in the case 
of a defective pleading, the reviewing court will 
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treat a defective lien notice as amended where sub¬ 
stantial justice has been done, and the defect has 
not injured the complaining party.** 

Adjective or procedural law. The presumptions 
which the courts have established regfulating the 
matter in which the record on appeal should be con¬ 
sidered are not matters of substantive law but are 
merely rules of convenience and constitute adjec¬ 
tive or procedural law.** * 

b. Matters Shown by Record 

On review, the record must be construed most favor¬ 
ably to the successful party below, and every possible 
Inference will be drawn from the record in support of the 
Judgment; but presumptions contradicting the record 
cannot be Indulged. 

Generally, on review, the record must be con¬ 
strued most favorably to the successful party be¬ 
low,** *® and against the party claiming error.** ** 
While in support of the judgment the appellate court 
will draw every permissible inference from the rec¬ 
ord on appeal,*^ and, in case there are two equally 
reasonable presumptions arising on the face of the 
record, will adopt that one which will support the 
judgment,** it cannot draw inferences or indulge 
presumptions contradictory to the record ;** nor will 


contrary, the supreme court will pre¬ 
sume that the superior court’s dis¬ 
regard of its rule was for sufliclent 
cause. 

Cal.—Connell v. Higgins, 160 P. 769, 
170 C. 641. 

47. Ill—Swierez v. Nalepka, 259 Ill. 
App. 262. 

48. Tex.—Texas & N. O, R. Co v. 
City of Beaumont, Civ.App., 286 
S.W. 944. 

Nondisorlmlnatlofli 

The court on appeal cannot pre¬ 
sume that the court or any of its 
agencies in the administration of Jus¬ 
tice would have discriminated 
against a plaintiff on account of his 
being an alien enemy. 

Ala—Lutz V. Van Heynlgen Broker¬ 
age Co., 80 So 72, 202 Ala. 234. 

49. Mass.—Kingsley v. City of Fall 
River, 182 N E. 841, 280 Mass. 396. 

50. Mass.—Lye v. Lye, 164 N.E. 80, 
267 Mass. 415 

60.6 Ohio.—Hoffman v. Knollman, 
20 NE2d 221, 135 Ohio St. 170 
Wise V. Bishop, 74 N.E.2d 392, 
79 Ohio App 623. 

61. Tex.—Hill v. Taylor County, 
Civ.App., 294 S.W. 868. 

68. Or—Skelton v. City of Newberg, 
148 P. 63, 76 Or. 126. 

63. Wash.—Cornelius v. Washington 
Steam Laundry, 100 P, 727, 52 
Wash. 272. 

63.5 Cal.—Alkua v. Johnson-Pacific 
Co., 181 P.2d 72, 80 C.A.2d 1. 

6 C. J.S.—66 


53.60 Ala.—Coleman v. Hamilton 
Storage Co„ 180 So. 663, 235 Ala. 
663 

63,66 Vt.—J. O. Bilodeau & Co. v. 
Reed, 126 A.2d 118—Horicon v. 
Langlois’ Estate, 52 A 2d 888, 115 
Vt 81—Shastany v. Weeks, 34 A. 2d 
174, 113 Vt, 363—Taylor v. Hender¬ 
son. 22 A.2d 318, 112 Vt 107. 

54. Cal—Cosby v Cline. 200 P. 801, 
186 C 698. 

Ga—Cox V. Bank of Ochlochnee, 21 
SE.2d 485, 67 Ga.App 853. 

Ill,—In re Johnson’s Estate, 277 Ill. 
App. 319 

Iowa.—Rasmussen v. Alberts, 246 N 
W. 620, 215 Iowa 644. 

Ky.—Kirk v. Cassady, 288 S.W. 1045. 
217 Ky 87, 

Vt—Conn Boston Co. v. Griswold, 
167 A. 67, 104 Vt. 89—Goodwin v. 
Gaston. 164 A. 772, 103 Vt. 367. 

4 C.J. p 734 note 12. 

Keaaoaabla oonatniotioa 

Supreme court on appeal must con¬ 
strue record reasonably and such re¬ 
quirement applies to every part of 
the record. 

Vt.—State V. O’Connell, 99 A 2d 705. 
118 Vt. 65—McGann v. Capital Sav. 
Bank & Trust Co., 89 A.2d 123, 117 
Vt. 179. 

55. Vt —Blodgett v. Lawrence, 97 A 
666, 90 Vt. 269. 

4 C.J. p 734 note 18. 

66. Ala —Stephenson Brick Co. v 
Bessemer Engineering & Construc¬ 
tion Co., 140 So. 573, 224 Ala. 494. 
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Ark—Sinclair Refining Co. v. Burk¬ 
holder, 97 S.W.2d 925, 193 Ark. 62. 
Cal.—Webber v. Johnston, 5 P.2d 886, 
214 C. 378. 

Washko V. Stewart. 112 P.2d 306. 
44 C A 2d 311—Lindemann v. An¬ 
derson, 284 P 1053, 103 C.A. 683. 
Iowa—Eller v Paul Revere Life Ins. 

Co. 291 NW 860, 228 Iowa 1247. 
Ky—Prewitt v. Wilborn, 212 S.W. 
442, 184 Ky. 638 

Me.—Graff am v. Casco Bank & Trust 
Co, 16 A 2d 106, 137 Me 148. 
N'T—Bowe v. Wilkins, 11 N.E. 839, 
105 N.Y. 322 

N.D.— Corpus Juris Beouadum oited 

In Ferderer v. Northern Pac Ry 
Co., 26 N.W.2d 236, 243, 76 N.p 
139. 

Okl—Filtsch V. Sipe, 178 P.2d 612, 
198 Okl 356. 

SC—Nelson v. Charleston & W. C. 

Ry Co. 121 SE. 198, 198 S.C. 161. 
Tex —Laughlin v Smith Bros , Civ. 
App, 294 SW. 916—Melting v. 
Molting, Civ App, 262 S W. 188 
Utah.—Moyle v McKean, 162 P. 63, 
49 Utah 93. 

Wash—Junkin v. Anderson, 123 P 2d 
759. 12 Wash.2d 58. 

4 C.J. p 734 note 14. 

Oouoluslous tested by flndiiigs 

Although the appellate court will 
presume that every fact essential to 
the correctness of the trial court’s 
Judgment was proved, where there is 
neither statement of facta nor find¬ 
ing of the trial Judge, the rule does 
not apply where there are findings. 
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it presume facts not contained in a record purport¬ 
ing to be complete but, as shown infra in §§ 
1580, 1581, it will presume the truth of all state¬ 
ments and recitals appearing in the transcript or 
abstract of record and in the bill of exceptions, 
case-made, or statement of facts. It is also held 
that, where all the facts are contained in the bill 
of exceptions, the appellate court is limited to such 
intendments and presumptions as the court below, or 
the jury under the instructions of the court, were au¬ 
thorized by law to make.®® 

Error affirmatively disclosed by the record will 
not be presumed to have been subsequently cured,®® 
especially where to indulge this presumption would 
involve a presumption that further error was com¬ 
mitted;®® but in the absence of a countervailing 
ruling or indication it will be presumed that an er- 


6 C.J.S. 

roneous ruling was subsequently adhered to.®i 
Where, however, the record shows the lower court 
to have made conflicting rulings, presumptions will 
be indulged in favor of the last ruling.®® 

c. Matters Not Shown by Eecord 

(1) In general 

(2) Facts necessary to sustain or to over¬ 

throw decision 

(1) In General 

Generally presumptions favorable to the Judgment, 
order, or decree appealed from are properly indulged in a 
case where the record on appeal Is abbreviated, defec¬ 
tive, Imperfect, or Incomplete, unless the errors claimed 
appear on the face of the record; and the burden is on 
appellant to overcome such presumptions. 

Unless the errors claimed appear on the face of 


since the law authorizes an appeal 
from them alone, and generally enti¬ 
tles appellant excepting to them to 
have the correctness of the legal con¬ 
clusions on which the judgment rests 
tested by the facts stated as their 
basis. 

•Tex—Kimball v. Houston Oil Co. of 
Texas, 99 S.W. 852, 100 Tex. 336 
Baldwin v. Drew, Clv.App., 180 
S.W. 614. 

Srror ia Jndginsat shown 

The rule that, in the absence of a 
statement of facts, every presump¬ 
tion will be indulged to support the 
judgment is only indulged when the 
record fails to show error, and not 
where the record shows that the 
judgment does not conform to the 
verdict. 

Tex—Rogers v City of Fort Worth, 
Civ.App., 276 S.W. 214. 
Zntsrprotatioa of doewnenta 
Where no statement of facts was 
brought up with the record, the re¬ 
viewing court conclusively presumes 
that every finding of fact founded on 
parol evidence was supported and is 
required to give every such finding 
its full legal effect, if supported by 
the pleading, but does not extend the 
presumption to findings Involving the 
Interpretation of written documents 
in evidence, since the court must con¬ 
strue the documents without regard 
to the findings or conclusions there¬ 
on. 

Tex.—Taclfett v. Cunningham, Civ. 
App., 91 S.W.2d 966. 

Bsasoiukbls ooaatnie(tio& 

The reviewing court must construe 
the record reasonably. 

Vt.—Poulin V. Graham, 147 A. 698, 
102 Vt. 307. 

Bseord ovsroomlag prssumptioa 
A record, showing dismissal of a 
suit, discharge of defendants, and 
reinstatement of the case on motion 
two days thereafter, on which day 


judgment was rendered in the ab¬ 
sence of the discharged defendants 
who were not present at the trial, 
showed sufficiently to overcome the 
presumption of right acting of the 
court for want of notice to the dis¬ 
charged defendants 
Mo—Forest Lumber Co. v. Hatten, 
App., 189 S W 626. 

Undisputed facts 

Facts revealed by the record are 
treated by the appellate court as un¬ 
disputed, where appellee introduced 
no testimony responsive to the issue 
Ark—Rose v. Bray, 290 S.W. 601, 
172 Ark. 686. 

B7. Ala.—Kelley v. Shropshire, 76 
So. 291, 199 Ala. 602. 

Ark.—Cox V. Road Improvement Dist 
No. 8 of Lonoke County, 176 S.W. 
676. 118 Ark. 119. 

Ill.—Weil V. Federal Life Ins. Co., 
106 N.E 246, 264 III. 425, Ann.Cas 
1916D 974. 

Anna Loan & Investment Co. v 
Dorris, 268 Ill App 286, affirmed 
174 NE 865, 342 Ill 667, 74 A.L R 
968—Hilton v. Hilton, 192 Ill.App. 
28—Weiss V. Belt Ry. Co. of Chi¬ 
cago, 186 Ill.App. 43 
Ky.—McCormick v. Jones, 214 S.W. 
881, 186 Ky. 106. 

Wash—Rea v. Eslick, 161 P. 256, 87 
Wash 126. 

4 C.J. p 734 note 15. 

Tacts not allsged 

(1) Every presumption should be 
indulged if support of a judgment 
only to the extent of assuming that 
every fact alleged In the petition was 
established by proper proof; and It 
cannot be presumed that an excep¬ 
tion permitting a partial rescission 
of a contract of sale by the buyer 
was properly alleged and proved. So, 
In the absence of allegations in the 
petition thereof, it cannot be pre¬ 
sumed, in support of a judgment for 
an amount paid the seller for goods j 
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rejected, that acceptance of part of 
the goods answering a warranty did 
not obligate the purchaser to accept 
subsequent deficient or defective in¬ 
stallments. 

Tex.—Southwestern Cooperage Co v 
Kivlen, Civ.App., 266 S.W 826 

(2) In a physician's action for serv¬ 
ices, where a female defendant filed 
a cross complaint for money paid 
through fraud, and the trial court 
found fraud but denied recovery on 
the cross complaint, the mere fact 
that in the title to the complaint 
such defendant and a male codefend¬ 
ant were described as husband and 
wife was held not to authorize the 
appellate court to assume In support 
of the judgment, on the female de¬ 
fendant’s appeal, that money so paid 
was the property of marital com¬ 
munity so that she alone could not 
recover it, where there was no alle¬ 
gation or finding that defendants had 
been husband and wife. 

Wash—Barker v. Weeks, 47 P 2d 1, 
182 Wash. 384. 

(3) Supreme court will not pre¬ 
sume that the law has been violated 
until it is so alleged 

Okl.—Braham v. Gilbert, 64 P.2d 862, 
179 Okl. 206. 

58. Ala—Blunt V. Bales, 40 Ala 470. 

59. Cal.—Mlchalitschke v. Wells, 60 
P. 847, 118 C. 683. 

N.D.— Corpus Juris Sooundiun quoted 

in Ferderer v. Northern Pac. Ry. 
Co., 26 N.W.2d 236, 243, 76 N D. 
139. 

Or—Carney v. Duniway, 67 P. 192, 
68 P. 106, 36 Or. 131. 

4 C.J. p 736 note 19. 

00. Kan.—Talbott v. Donaldson, 80 
P. 981, 71 Kan. 483. 

61. Ind.—Boonville Nat. Bank v. 
Blakey, 76 N.E. 629, 166 Ind. 427. 

68 . Iowa.—^Arneson v.^Thorstad, 33 
K.W. 607, 72 Iowa 141. 
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the record,® 2-50 presumptions favorable to the judg- i indulged in a case where the record on appeal is 
ment, order, or decree appealed from are properly | abbreviated, defective, imperfect, or incomplete,®^ 


68.50 Cal.—Barker v. Barnea, 293 
P.2d 821, 139 C.A.2d 294. 

Tex.—Ray v. Rushln, Clv.App., 225 
S.W.2d 208. 

63. Ala.—State v. CommonB, 66 So. 
2 d 66, 259 Ala. 808—Wood v. Wil¬ 
liams, 192 So. 421, 238 Ala. 580— 
Wilson V. Horton, 101 So. 740, 212 
Ala. 87—Gillespie v. Woodward 
Iron Co., 96 So. 595, 209 Ala. 4.';8 
—Street v. Treadwell, 82 So. 28, 
203 Ala. 68—^Black v. Sloss-Shef- 
fleld Steel & Iron Co., 80 So. 794. 
202 Ala. 606—Strain v. Irwin, 70 
So 734, 195 Ala 414. 

Daniel v. Ormand, 163 So. 361, 
26 AlaApp. 441, certiorari denied 
163 So 362, 231 Ala. 3 0—Liberty 
Nat Life Ins. Co. v Collier, 154 
So. lie, 26 AlaApp 76. reversed 
on other /^rounds 164 So 118, 228 
Ala 3, certiorari denied 154 So 
119, 228 Ala 4—Empire Guano Co. 

V Cornelius. 98 So 33, 19 AlaApp. 
459—Consolidated Mercantile Co. 

V Warren. 74 So. 738, 16 AlaApp 
623, certiorari denied 76 So 1003. 
200 Ala 695 

Ariz—In re Gary’s Estate, 211 P 2d 
815, 69 Ariz. 228—Holman v. Rob¬ 
erts, 274 P. 776. 35 Ariz 110— 
State V Central Bank of Wicken- 
burg, 253 P 439, 31 Ariz. 337— 
Santa Cruz County v. McKnight, 

3 77 P. 266, 20 Ariz 103. 

Ark—Kimory v. Shockley, 290 SW 
2d 442—Evans v Davld.-aon, 180 S 
W2d 127, 207 Ark. 865—Sewell v. 
Harkey, 174 S W 2d 113, 206 Ark. 
28—Stewart v. Hulett, 117 S W 2d 
1067, 196 Ark. 403—Security Bank 
& Trust Co V. Krantz. 90 S.W 2d 
760, 192 Ark. 1378—Hampton v 
Dodd. 42 SW2d 224, 184 Ark 287 
—Engles V. Oklahoma Oil & Gas 
Co., 259 S.W. 749. 163 Ark. 270— 
Foster v. Bradnoy, 220 S.W. 811, 
143 Ark. 319—Armstrong v. Law- 
son, 193 SW. 268, 128 Ark. 39— 
Ashby V. Milligan, 189 S.W. 1059, 
126 Ark. 118. 

Cal —Sanguinettl v. Sangulnettl, 69 
P2d 846, 9 C2d 96, 111 A L R. 342 
—Randell v. Randell, 60 P.2d 806. 

4 C 2d 75—Gin S. Chow v. City 
of Santa Barbara, 22 P 2d 5, 217 
C 673, followed in Matthies.sen v. 
Monteoito County Water Di.st., 22 
P.2d 19. 217 C. 788, and Matthies- 
sen V. City of Santa Barbara. 22 
P.2d 19. 217 C. 789—In re Aufret's 
Estate, 200 P. 946, 187 C. 34—Flgh- 
lera v. Radis, 182 P. 418, 180 C. 
660—Holden v. Mensinger, 165 P. 
960, 176 C. 800—Roystone Co. v. 
Darling, 154 P. 15, 171 C. 626. 

Drake v. Mash, 288 P.2d 594, 136 
C.A.2d 410—Warner v. Warner, 287 
P.2d 174, 136 C.A.2d 302—Hamilton 
V. Hamilton, 240 P.2d 14, 109 C.A. 
2d 145—Qarside V. Garside, 181 P. 


2d 665, 80 C.A.2d 818—Engasser v. 
Engasser, 170 P.2d 116, 76 C.A.2d 
80—In re Richardson’s Estate, 168 
P.2d 776, 74 C.A.2d 362—City of 
San Jose v. Wilcox, 144 P.2d 636, 
62 C.A.2d 224—Funk v. Campbell, 
115 P.2d 613, 46 C.A.2d 136—Heinz 
V. City of Anaheim, 97 P.2d 980, 36 
C.A.2d 612—Johnston v. Johnston, 
91 P.2d 142, 33 C.A. 90—D’Ales- 
sandro v. Pickford, 70 P.2d 646, 22 
C.A.2d 239—John H. Spohn Co. v. 
Bender, 64 P 2d 162, 18 C.A.2d 447 
—Von Gal-Scale v. Cottrell, 37 P 2d 
715, 2 C.A.2d 29—Cummins v. Yel¬ 
low & Checker Cab Co., 15 P.2d 
536, 127 CA. 170—Calllson v. Mt 
Shasta Power Corporation, 11 P.2d 
CO, 123 C.A. 247—In re Chandler’s 
Estate, 297 P 638, 112 C.A. 606. 
followed in 297 P. 639, 112 C.A. 765 
—Asnon v. Foley, 288 P. 792, 106 
CA. 624—Fietz v. Cates, 288 P. 
728. 105 CA. G73—Kelly v. Mc¬ 
Donald. 276 P 404, 98 C A. 3 21— 
Shebley v. Peters, 200 P. 364, 63 
CA. 288—People v Rinner, 199 P. 
1066, 52 C.A. 747—Smith v. Peters, 
188 P. 811, 46 CA. 47—Roberts v. 
Allen, 182 P. 983, 41 C A 411— 
Adler V. Sawyer, 181 P. 817, 40 
CA 778. 

State Bonded Audit Bureau v. 
Pomona Mut Building & Loan 
Ass’n, 98 P2d 829, 37 C A 2d Supp 
765. 

Colo—Colo V. Hess. 63 P 2d 882, 99 
Colo. 417—Llndhorst v. Purkey, 232 
P. 1116, 76 Colo. 483. 

Del—Drug. Inc. v. Hunt, 1C8 A. 87, 
5 WW.Harr, 339. 

Fla —Gulf Coast Title Co. v. Walters, 
168 So. 637, 124 Fla. 134, rehearing 
denied 171 So. 763, 126 Fla. 739— 
Shelfer v, American Agr. Chemical 
Co., 162 So. 613, 113 Fla. 108. 

Ga.—Giles v. Peachtree Pantries, 74 
S.E2d 545. 209 Ga. 636 

Reese v. Wilder, 93 S.E.2d 416, 
94 Ga.App. 49—Woodall v. McCur- 
ry, 177 S E. 919, 60 Ga.App. 49. 

Idaho.—Kilbourn v. Smith, 224 P. 432, 
38 Idaho 646, 41 A.L.R. 1042. 

Ill—People V. Kline, 144 N.E. 365, 
312 Ill. 666—People v. Fling, 135 
NE 416, 303 Ill. 215. 

De Rose v. Adams, 134 N.E.2d 
646. 10 IllApp.2d 342—Orrlco v. 
Brown, 83 N.E 2d 387, 336 Ill.App 
226—Friedman v. Kase, 83 N.E.2d 
43, 336 Ill.App. 166—^Jaffe v. Tenen- 
holtz, 76 N.E.2d 279, 333 Ill.App. 
357—City of Chicago v. Walcher, 
64 N.E 2d 394, 327 Ill.App. 566— 
Kylavos v. Polichrones, 60 N.E.2d 
642, 325 IlLApp. 694—Shirk v. 

County Board of Massac County, 
216 Ill.App. 564—Beckers v. City of 
Kankakee. 213 Ill.App. 638—In re 
Roeske's Estate, 205 Ill.App. 366. 
See In re Morefleld's Estate, 208 
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Ill.App. 66—E. P. McDonald & Co, 
V. Drexel Motor Livery Co., 207 
Ill.App. 126—Baker v. Morrison, 204 
Ill.App. 429—Meyer v. I. Lurya 
Lumber Co., 203 Ill.App. 300—^Peo¬ 
ple V. Rosenberg, 200 Ill.App. 13. 

Ind —State ex rel. Roberts v. Gra¬ 
ham. 110 N.E.2d 855, 231 Ind. 680— 
Pittsburgh, C., C. & St. L. Ry. Co. 
V. Kearns, 128 N.E. 42, 191 Ind. 1. 

Bolce V. Mailers, 96 N.E 2d 842, 
121 Ind.App. 210, transfer denied 98 
NE.2d 368, 229 Ind. 325—Pierce v. 
Clemens, 46 N.E 2d 836, 113 Ind. 
App. 66—Anderson v Hagenbuch, 
130 N.E. 440, 76 Ind App. 266. 

Iowa—Arnd v. Harrington, 287 N.W. 
292, 227 Iowa 43—Caldwell v. Cald¬ 
well, 186 N.W 68, 192 Iowa 1167. 

Kan.—Mid-Continent Supply Co. v. 
Hauser, 269 P.2d 453, 176 Kan. 9— 
Rothman v. Globe Const. Co., 236 
P.2d 981, 171 Kan. 672—Hamilton 
V. Eastern Kansas Oil Co., 173 P. 
911, 103 Kan 434. 

Ky.—Pike County Bd of Ed. v. Var¬ 
ney, 253 SW2d 263—Salyers v. 
Moran, 177 SW.2d 143, 296 Ky. 
386—Ritchie v Perry County, 122 
SW.2d 988, 276 Ky 57—Hunt’s 

Ex’x V. Mutter. 38 S W 2d 216, 238 
Ky. 396—^Wilcox v. Schroader’s 
Adm’r, 32 S W 2d 727, 236 Ky. 112 
—Thoenis’ Adm’x v. Andrews, 21 
SW2d 260, 231 Ky 160—Rice v. 
Kelly, 10 S.W 2d 1112, 226 Ky. 347 
—Edrlngton v Payne, 7 S.W.2d 827, 
225 Ky. 86—Ward v Vanhoose, 300 
S.W. 337, 222 Kv. 135—Williams v. 
Pauson, 282 S W. 780, 214 Ky. 75— 
Thomas v King, 281 SW. 816, 213 
Ky. 720—Burger v. Allen, 277 S.W. 
1032, 211 Ky. 742—Layne v. Layne, 
261 S.W. 667, 199 Ky. 598—B R. C. 
Bottle Co. V. Peaslee-Gaulbert Co . 
224 S.W. 468. 189 Ky. 28—McCor¬ 
mick V. Jones, 214 S.W. 881, 185 
Ky 106—Prewitt v. Wllborn, 212 
SW. 442, 184 Ky. 638—Catlett v. 
Shouse’s Ex’r, 197 S W. 441, 176 
Ky. 791—Sublett v. Gardner, 175 
S.W. 628. 164 Ky. 385. 

La—Ralph v. Orleans Parish School 
Board, 104 So. 490. 158 La. 659— 
Boyd V. Bradley. 63 So. 883, 134 
La. 223. 

Landreneau v Perron, App., 174 
So. 140—Miller v Wreiin, App., 166 
So. 883—Vlnyard v. StassI, App, 
166 So. 778—Scruggs v. Cory, App , 
149 So. 902—Martin v. District 
Grand Lodge No. 21, G. U. O. O. F. 
of Louisiana, App., 146 So. 793— 
Chestinc Land Corporation v. Schu¬ 
ler, 140 So. 112, 19 La App. 196— 
Borie v. Lester & Co., 6 La.App. 
536—Causey v. Central Const. Co., 
2 La.App. 637. 

Md—Hart v. Hart, 166 A. 414. 165 
Md. 77. 

Mass—Lynch v. City of Cambridfte, 
118 N.E.2d 811, 830 Mass. 808— 
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Baxt ▼. Baztp 70 N.RSd 700. 800 
Mass. 762— Furbush v. Connolly. 62 
N.E 2d 695, S18 Mass. 611. 

Minn.—Zywiec v. City of South St 
Paul. 47 N.W.2d 466. 234 Minn. 18 
—In re RosenfeJdt's Will, 241 N.W. 
673. 186 Minn. 425—Charles Betcher 
Lumber Co. v. Erickson. 154 N.W. 
1072, 131 Minn. 249. 

Miss.—Gulf & S. I. R. Co. V. P, Li. 
Riley Mercantile Co., 104 So. 81, 139 
Miss. 158, error dismissed 46 S.Ct. 
120, 269 U.S. 597, 70 UBd. 432— 
United Woodmen Benefit Ass'n v. 
Ivy, 73 So. 564. 112 Miss. 494. 

Mo.—Electrolytic Chlorine Co. v. Wal¬ 
lace Sc Tiernan Co., 41 S.W.2d 1049. 
328 Mo. 782, 78 A.L.R. 930—Mastln 

V. Ireland. 8 S.W.2d 800, 320 Mo. 
617—Morris v. Pryor, 198 S.W. 817, 
872 Mo. 360. 

Fuzzell V. Williams. App.. 288 S 

W. 2d 372—Carter v. Decker. 199 S 
W.2d 48, 237 Mo.App. 776—Hall v. 
Flag Special Road Dist., App., 296 
S.W. 164—Beall v. Ingersoll. 219 
S.W. 672, 203 Mo.App. 555—Gooden 
V. Modern Woodmen of America, 
189 SW. 394, 3 94 Mo.App. 666 

Mont —In re Extension of Boundaries 
of Crow Creek Irr. Dist., 207 P. 121, 
63 Mont 293 

Neb.—Vaughan v. Omaha Wimsett 
System Co., 9 XW2d 792, 143 Neb. 
470—Towle v. Richardson County, 
264 NW. 335—In re Lauderback's 
E.state, 184 N.W. 128. 106 Neb. 461. 
Nev.—Hobart Estate Co. v. Jones, 
274 P 921, 51 Nev. 316—In re Har- 
tung's Estate, 165 P, 353, 39 Nev 
200, retaxation of costs denied 169 
Nev. 864. 

N.J.—Gigllo V. Kraemer, 133 A. 778, 
4 N.J.MiBC. 684. 

N.M.—Fhsher v. Terrell, 187 P.2d 887, 
61 NM 427—L Bar Cattle Co. v. 
Board of Trustees of Town of Ce- 
bolleta Land Grant, 120 P.2d 432, 
46 N.M. 26, certiorari denied 62 
S.Ct 1108, 316 U.S. 645. 86 L.Ed. 
1729—Sunshine Valley Irr. Co. v. 
Sunshine Valley Conservancy Dist. 
18 P.2d 251, 37 N.M, 77—Cassell 
Motor Co. V. Gonzales, 255 P. 636, 
82 N M. 269—Abeytla v. Gibbons 
Garage of Magdalena, 195 P. 615, 
26 N.M. 622—Loftus v. Johnson, 161 
P. 1116, 22 N.M. 302. 

N.Y.—Green v. Certain Liquors, 160 
N.Y.S. 126, 173 App.Div. 686. 
N.D.—Raad v. Grant. 169 N.W. 688. 
Ohio.—Raible v. Raydel, App., 110 N. 
E.2d 428, appeal dismissed 109 N. 
E.2d 319, 158 Ohio St 328—Adams 
V. Gurklies, 91 N.E.2d 706, 88 Ohio 
App. 225—Mounts v. Eclipse Motor 
Lines, 91 N.E 2d 530, 88 Ohio App. 
211—Henderson v. Hill, App., 88 
N.E.2d 273—Board of Ed of Starr- 
Washington Rural School Dist., 
Hocking County, v. Defenbacher, 
App., 67 N.E.2d 732—Federal Land 
Bank of Louisville v. De Ran. 69 
N.E 2d 54, 74 Ohio App. 366—Long 
Sc Allstatter Co. v. Willis, App.. 44 
N.E.2d 287—Eagleson y. McKee, 


App., 83 N.B.2d 417—Smith v. 
Smith. 167 N.E. 768, 26 Ohio App. 
239. 

Okl.—In re School Dist No. 26, Payne 
County. 55 P.2d 968. 

Or.—Derby v. Newton, 20 P.2d 439, 
142 Or. 427—Brown v. Becker, 296 
P. 1113, 185 Or, 853—Palomakl v. 
Laurell, 168 P. 986, 86 Or. 491. 

Pa.—^Ehrhart v. York Rys. Co., 162 A. 
810, 308 Pa. 666. 

S.C.—Thomas v. Seaboard Air Line 
Ry.. 154 S.E. 97, 157 S.C. 144. 

S.D—Schurman v. Schurman, 246 N. 
W. 39. 

Tenn.—Freeman v. Freeman, 270 S. 
W.2d 364, 197 Tenn. 76. 

First State Bank v. Stacey. 261 
S.W 2d 246. 37 Tenn.App. 223, cer¬ 
tiorari denied 259 SW.2d 863, 195 
Tenn. 386—^Binkley v. Spivey, 230 
S.W.2d 207, 33 Tenn.App. 143. 

Tex.—City of Dallas v. Andrews. 236 
S.W.2d 609, 149 Tex. 609. 

McElyea v. Parker, Com.App., 81 
S.W.2d 649—Rogers v. Irwin, Com. 
App., 60 S.W.2d 192—Mutual Inv. 
Corporation v. Hays, Com.App., 59 

S. W.2d 97. 

Baker v. Rutherford, Clv.App., 
293 S.W.2d 669, error refused no 
reversible error—Bigleben v. Ste¬ 
vens, Civ App., 262 SW.2d 785, er¬ 
ror refused no reversible error— 
Salmon v. Fidelity Bank & Trust 
Co.. Clv.App.. 258 S.W.2d 837— 
Campbell v. Hart, Clv.App., 256 S 
W.2d 266, error refused no re¬ 
versible error—Katz v. Maddox, 
Clv.App, 266 S.W.2d 249, error 

refused no reversible error—Reese 
V. Davitte, Clv.App., 265 S.W. 2d 
1015, error dismissed—McFarland 
v. Connally, Clv.App., 262 S.W.2d 
486—Roper v. Winner, Clv.App., 244 
SW,2d 355—West v. Ellis County. 
Clv.App, 241 SW.2d 344—Bracken 

T. Osborne, Clv.App, 226 S.W 2d 
261—Doherty v. Hays, Clv.App., 
226 S W,2d 1021—^Ex parte Barnes, 
Civ App., 204 S.W.2d 837—City and 
County of Dallas Levee Imp. Dist. 
V. Halsey, Stuart & Co., Clv.App., 
202 S.W.2d 957—Sundermeyer v. 
Levy, Clv.App., 112 SW.2d 1068, 
error dismissed—Safety Inv. Co. v. 
National Bond & Mortgage Corp., 
Civ App., 109 S.W.2d 1117—Schmidt 
V. Citizens Industrial Bank of Aus¬ 
tin. Clv.App., 89 S.W.2d 847— 
O’Brien v. Hart, Clv.App., 80 S.W. 
2d 464—Lone Star Gas Co. v. Bird- 
well, Clv.App., 74 S.W.2d 294— 
Bryan v. Rogers Asbestos Co., Civ. 
App., 60 S.W.2d 26J—Harria v. 
Phillips, Civ.App., 56 S.W.2d 263— 
Thacker v. Sams, Clv.App., 44 S.W. 
2d 891—Grilfin v. Burrus, Clv.App., 
292 S.W. 661—Parrish v. Parrish, 
Civ,App.. 280 S.W. 901—Adams v. 
Gillls, Civ.App., 277 S.W. 724— 
Ricks V. Serna. Clv.App., 268 S.W. 
226—Kelly v. Texas State Bank & 
Trust Co., Civ.App.. 268 S.W. 194— 
Pruitt V. Bleel, Clv.App., 204 S.W. 
714, error refused—Bruns Kimball 
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Ik Co. y. Amundsen, Civ.App., 181 
S.W. 729, dismissed for want of 
jurisdiction—^Hamilton y. Biland, 
Civ.App.. 181 S.W. 260. 

Utah.—Buchanan v. Crltes, 160 P.2d 
100. 106 Utah 428, 164 A.L.R. 107. 
Vt.—Horicon v. Langlois* Estate. 62 
A.2d 888, 115 Vt. 81—Read & Davis 
v. Reynolds, 112 A. 359, 95 Vt. 45. 
Va.—^Larchmont Properties v. Cooper- 
man, 80 S.E.2d 733, 196 Va. 784— 
Steingold v. Seaton, 48 S.B.2d 225, 
187 Va. 923—Bristol Mick or Mack 
Stores V. City of Bristol, 21 S.E. 
2d 758, 180 Va. 15. 

Wash.—Parr v. Randle Lumber Co., 
189 P.2d 487, 29 Wash.2d 486— 
Rapp V. Ellis, 129 P.2d 646, 14 
Wash 2d 659—Ernst v. Guarantee 
Mlllwork, 93 P.2d 404, 200 Wash. 
195—Peoples Bank & Trust Co. v. 
Carlson, 80 P.2d 812, 195 Wash 
285—Gerson v. Sussman, 30 P 2d 
379—Wise V. Nichols, 266 P. 186, 
147 Wash. 376—Wingate v. Tol- 
man, 248 P. 863, 137 Wash. 634— 
Tar v. Model Bakery Co., 171 P. 
247, 100 Wash. 442. 

Wyo.—Yellowstone Sheep Co. v. Ellis, 
96 P.2d 896, 66 Wyo. 63. 

4 C.J. p 735 note 25—5 C.J. p 206 
note 77—18 C.J. p 1026 note 68— 
40 C.J. p 515 note 21—47 C.J. p 
1270 note 20 [a]. 

Appellee had no obligation to pre¬ 
sent a bill of exceptions reenforcing 
the presumption In favor of the regu¬ 
larity of the Judgment below. 

Ohio.—Brockmeyer v Cincinnati 

Dowel & Wood Products Co., 48 
N.E.2d 475, 71 Ohio App. 614. 

Award of arbitrators 

(1) Unless flagrant error appears 
on the record, every presumption is 
made in favor of an award of arbi¬ 
trators. 

Pa.—^Wilcox Y. Payne, 88 Pa. 164— 
Finch v. Lamberton, 62 Pa. 370 

(2) Where award of arbitrators 
was not before reviewing court on 
writ of error to review summaiy 
Judgment dismissing petition to re¬ 
view award, reviewing court must 
assume that award was in proper 
form and not objectionable on its 
face. 

Colo.—People ex rel. Kimball v. Crys¬ 
tal River Corp., 280 P.2d 429, 131 
Colo. 163. 

Order grsatlag &ew trial 

(1) A record on appeal from an 
order granting a new trial, which 
does not set forth the specifications 
of error contained in the settled rec¬ 
ord upon which the motion for new 
trial was based, fails to show affirm¬ 
ative error, and It will be presumed 
that error was apparent from one or 
more of the specifications in the 
settled record before the trial court 
upon the motion. 

S.D.—Sayer v. Loo, 170 N.W. 148, 41 
S.D. 252. 

(2) Presumptions as to order 
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and the burden is on appellant to overcome such i apply where the appeal is on the judgment roll 
presumptions.®3-6 Accordingly, such presumptions | alone,and on an appeal of this nature all intend- 


^rantlna or refusing new trial gen¬ 
erally see infra 81 1668-1671. 

Jlsariag 

Where there were two orders of 
trial court in record bearing same 
■date, one of which appeared to settle 
•case on basis of a stipulation which 
did not appear in record and other 
Appeared to be based on a hearing in 
which both parties participated, su¬ 
preme court would assume, in ab¬ 
sence of affirmative showing to con¬ 
trary, that case was properly settled 
after a hearing on a motion, and that 
order allegedly based on a stipula¬ 
tion was entered by mistake. 

Minn.—Linneman v. Swartz, 50 N.W. 

2d 47. 235 Minn. 107. 

Bsliaaos on abstract 

Appellant who in preparation of 
his abbreviated abstract had right to 
select what to him appeared to be 
substance of what all witnesses tes¬ 
tified to, but who did not abstract a 
great deal of testimony and there¬ 
by passed on to supreme court pre¬ 
sumption which attached to decree 
with Its necessary implicatlon.s, could 
not complain that supreme court did 
not waive its rules not to assist a lit¬ 
igant v;ho expressly asserted reli¬ 
ance on an abstract after attention 
had been directed to its incomplete¬ 
ness. 

Ark—Person v Johnson, 235 S.W.2d 
876, 218 Ark 117. 

Beliaiics on record 

On appeal from the judgment only, 
where appellant’s brief does not ap¬ 
pear to contain all the material evi- 
•dence upon the trial, presumably 
counsel intends to rely on that which 
appears in the findings. 

■S D —Ward v. Dakota Electric Co , 
231 N.W 943, 67 S.D. 234. 
Stipnlatlons made in open court 
when required for the regularity of 
an order are presumed, in the ab¬ 
sence of a showing to the contrary, 
affirmatively presented on the record. 
Cal —Spahn v. Spahn, 162 P.2d 53, 
70 C.A 2d 791. 

Waiver of error 

Alleged errors in overruling a plea 
to the Jurisdiction, a motion to con¬ 
solidate causes, and demurrers to the 
petition are presumed waived, where 
the record shows no action thereon 
by the court. 

Tex.—Kittrell v. Conanico, Civ.App., 
66 S.W’.2d 272. 

63.6 Ill.—Orrlco v. Brown, 83 N.E. 

2d 387, 336 Ill.App. 226. 

N.M.—L Bar Cattle Co. v. Board of 
Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 482, 46 N.M. 
26, certiorari denied 62 S.Ct. 1108, 
316 U.S. 645, 86 L.Ed. 1729. 

64 . Cal.—Page v. Washington Mut. 
Lift Ast’n, 125 P.2d 20, 20 C.2d 


234—Goldberg v. List, 79 P.2d 
1087, 11 C.2d 889, 116 A.L.R 900— 
Cax*penter v. Pacific Mut. Life Ins. 
Co. of California, 74 P.2d 761, 10 
C.2d 307, certiorari denied for 
diminution of record Neblett v. 
Carpenter. 69 S.Ct. 61, 805 U.S. 562, 
83 LEd. 354. affirmed 59 S.Ct. 170, 
305 US. 297, 83 L.Ed. 182, rehear¬ 
ing denied 59 S.Ct. 365, 305 U.S. 
676, 83 L.Ed. 437—Kaufman v. Pa¬ 
cific Indemnity Co, 56 P 2d 604. 6 
C.2d 761—Freeman v. Gray-Cowan, 
Inc., 26 P.2d 416, 219 C. 86—Gin S. 
Chow V. City of Santa Barbara. 
22 P.2d 6, 217 C. 673, followed in 
Matthiessen v. Montecito County 
Water DIst.. 22 P.2d 19. 217 C. 788. 
and Matthiessen v. City of Santa 
Barbara. 22 P.2d 19. 217 C. 789— 
Hollywood Cleaning & Pressing Co 
V. Hollywood Laundry Service, 17 
P2d 709, 217 C. 124—Webster v 
Webster, 14 P.2d 622, 216 C. 485— 
Blodgett V. Darby, 258 P. 373. 201 
C. 639—Finn v. Goldstein, 258 P. 
85, 201 C 605—In re Graccy’s Es¬ 
tate, 263 P 921, 200 C. 482—Plai¬ 
ner V. Vincent, 229 P. 24, 194 C. 
436—Lezinsky v. Mason Malt Whis¬ 
ky Distilling Co., 196 P. 884. 3 85 
C 240, certiorari denied 42 S Ct 
49, 257 U.S 637, 66 LEd. 409— 
Flghlera v. Radis, 182 P. 418, 180 
C 660. 

Oppenhelmcr v. Union Pac R. 
Co.. 297 P2d 700, 142 C.A.2d 8— 
Ferl V Ferl, 287 P.2d 614. 135 CA 
2d 458—Stevens v. Stevens, 276 P. 
2d 139, 129 C.A 2d 19—Dunlon v 
Hersum Lumber Co., 273 P.2d 22, 
126 CA2d 815—Ruby v Debovsky. 
271 P2d 983, 126 CA,2d 21—Utz v. 
Aureguy, 241 P.2d 639, 109 C.A 2d 
803—Glogau v. Hagan, 237 P 2d 
320, 107 C.A 2d 313—Brown v. Butts, 
211 P.2d 366, 94 C.A.2d 747—Rounds 
V. Dippolito, 210 P.2d 893, 94 C A. 
2d 412—In re Le Van, 207 P 2d 
1066, 93 C.A,2d 7—Vieth v. Klett, 
198 P2d 314, 88 C.A 2d 23—Best 
v. Fitzgerald. 185 P.2d 377, 81 C.A. 
2d 966—Rhoads v. Newby, 176 r.2d 
893, 77 C.A.2d 680—Hughes v. City 
of Torrance, 176 P 2d 290, 77 C.A. 
2d 272—Kompf v. Morrison, 166 P 
2d 360, 73 CA.2d 284—Koshaba v 
Koshaba, 132 P.2d 854, 56 C A 2d 
302—Moss V. Boyle, 112 P.2d 657, 
44 C.A.2d 410—In re Furtsch’s Es¬ 
tate, 110 P.2d 104, 43 C.A.2d 1—El¬ 
more Jameson Co. v. Smith, 93 P 2d 
1063, 34 C.A.2d 609—Keim v. Roeth- 
er, 89 P.2d 187, 32 C.A.2d 70—In re 
Wood's Estate, 72 P.2d 268, 23 C.A. 
2d 187—Bryant v. Lewis. 70 P 2d 
701, 22 C.A.2d 213—Middleton v. 
Parsons, 70 P.2d 515, 22 C.A.2d 250 
—Waterman v. Park, 64 P.2d 438. 
18 C.A.2d 506—^Meyer v. Thomas, 63 
P.2d 1176, 18 C.A2d 299—McFar¬ 
land V. Carpenter, 63 P.2d 859, 18 C. 
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A.2d 205—Los Angeles Scenic Stu¬ 
dios v. Television, 61 P.2d 1192, 17 
C.A.2d 366—City of Signal Hill v. 
Wyse, 60 P.2d 1076, 9 C.A 2d 641— 
Samuels v. Singer, 36 P 2d 1098, 1 
C.A.2d 646, rehearing denied 37 P. 
2d 1060, 1 C.A.2d 646—Rhoades v. 
Townsend, 33 P.2d 860, 139 C A. 
121—Parigian v. Phillips, 83 P.2d 
426, 138 C.A. 702—Morris Plan Co. 
of Orange County v. Kahcn, 26 P 
2d 865. 135 C A. 395—Wright v. 
Bank of Lassen County, 22 P.2d 
748, 132 C.A. 336—Orauberger v. 
Light, 16 P.2d 188, 127 C.A. 676— 
Wood V. Wood, 14 P 2d 684. 126 
C.A. 237—Bailey v. Wagner-Thore- 
son Co, 14 P.2d 121, 126 C A. 
679—Nestor v. Burr, 12 P 2d 479, 
124 C.A. 369—Combs v. Ebcrhard, 7 
P.2d 338, 120 C.A 26—Merrill v 
Los Angeles Cotton Mills, 7 P 2d 
329, 120 C.A. 149—Bowers v. Union 
Trust Co. of San Diego, 3 P.2d 
614, 117 C.A. 259—Mutual Build¬ 
ing & Loan Ass'n of Long Beach v. 
Beers. 3 P 2d 606. 117 0 A. 200— 
Los Angeles Housing Corporation 
V. Crowley, 295 P. 371. Ill C.A 
202—Fletz V. Cates. 288 P. 728, 105 
C.A. C73—B E. McCalla Co. v 
Sleeper, 288 P. 146, 105 C.A. 662— 
Chaban v. Plttler, 287 P 161, 105 
C A. 205—Bogardus v. O’Dea, 287 
P. 149, 105 C.A. 189—Bonham v. 
Laux, 276 P. 617, 97 C A. 302— 
Colma Vegetable Ass’n v. Bonetti, 
267 P. 172, 91 C A 103—Rees v 
Vieira, 2C6 P. 568. 90 C A. 663— 
Maxwell v. Jlmeno, 265 P 885, 89 
C.A. 612—Spring Valley Water Co 
V. Alameda County, 263 P. 318, 88 
C A. 157—Jarrett v. Redman, 260 
P. 183, 79 C.A. 482—Arnhcim v. 
Firemen's Ins. Co of Newark, N J., 
227 P. 676, 67 C.A. 468—Kahn v. 
Royal Indemnity Co, 218 P. 444. 63 
C.A. 278—Biaggi v. Maincro, 213 P 
641, CO CA. 608—Murdock v. 
Murdock, 194 P. 762, 49 C.A. 776— 
People V. Arcega, 193 P 268, 49 
C.A. 233—^Myers v. Canepa, 174 P. 
903, 37 C.A. 556. rehearing denied 
174 P. 906, 37 C.A. 666. 

Idaho.—Morrison v. Pierce, 276 P. 
306, 47 Idaho 430. 

Nev.—Waite v. Burgess, 260 P 2d 
919, 69 Nev. 312. 

N.D—Altman v. Altman, 277 N.W. 

604, 68 N.D. 189. 

4 C.J. p 735 note 26 [a] (2). 

Burden 

On appeal on Judgment roll alone 
appellant had burden of showing that 
error existed. 

Cal.—Griffin v. Compere, 250 P.2d 1. 
114 C.A.2d 246—^LeflC v. Knewbow, 
117 P.2d 922, 47 C.A.2d 360. 

Oonstruotloa of oontraots 

On defendant's appeal on judgment 
roll alone, construction of contracts 
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liients will be made in support of the judgment, and 
if any matters or evidence could have been presented 
to the trial court which would have authorized entry 
of judgment it will be presumed that such matters 
or evidence was presented and that judgment was 
entered in accordance therewith.®Presumptions 
arising from an incomplete record apply even though 
it is provided by statute that appellant need bring 
up, on appeal, only a partial record of the proceed¬ 
ings,®® it being presumed that he brought up all of 
the record favorable to his contention.®® Where 


error appears on the face of a partial transcript of 
the record, the appellate court must presume that 
the transcript is complete on such point and that the 
error was not cured by other proceedings not in¬ 
cluded; but such rule does not eliminate the neces¬ 
sity of affirmatively showing error, and if no error 
appears on the face of the partial transcript the ap¬ 
pellate court will not presume that some error would 
appear had the whole transcript been presented.®®-®* 

Evidence omitted from the record will be pre¬ 
sumed to be adverse to appellant,®7 and the appcl- 


involved most favorable to sustain¬ 
ing the Judgment must be Indulged. 
Cal —Transportation Guarantee Co 
V. Jellins, 174 P.2d 625, 29 C.2d 
242. 

Truth of allegutioiui of complaint 

Where appeal was presented on 
judgment roll and no express find¬ 
ings or record of evidence was 
brought forward, court would regard 
all allegations of plaintiff's complaint 
as true. 

Cal.—Annm v. Belridgo Oil Enip 
Federal Credit Union. 260 P.2d 295. 
119 C.A 2d Supp 900—Fursdon v. 
Los Angeles County, 223 P 2d 520, 
100 C.A 2d Supp. 845. 

04.5 Cal—Doran v. Burke, 258 P 2d 
1078, 118 C.A 2d 806—People v. 

Frey, 158 P 2d 404. 69 C A 2d 109— 
Culver v. Culver, 150 P 2d 292, 65 
C.A.2d 146—Derrer v. Keeler Gold 
Mines, 147 P 2d 102, 63 C.A,2d 

606—Credit Bureau of San Diego 
V. Horeth. 139 P.2d 962, 60 C.A.2d 
47—Quetin v. Caubu, 137 P 2d 880, 
58 C.A.2d 793—Ridley v. Pelletier, 
137 P.2d 42, 68 C.A 2d 549—Kosh- 
aba V. Koshaba, 132 P.2d 864. 56 
C.A.2d 302—Wuest v. Wuest, 127 
P.2d 938, 63 C.A.2d 347—Consoli¬ 
dated Produce Co. v. Takahashi, 
127 P 2d 281, 62 C.A.2d 763—Cruik- 
shank v. Cruikshank, 121 F.2d 25, 
49 C.A.2d 144—^Woods v Watson, 
115 P.2d 863, 46 C.A.2d 399—Moss 
V. Boyle, 112 P.2d 657, 44 CA.2d 
410—Stiles v. Bodkin, 111 P.2d 676, 
43 C.A.2d 839—In re Furtsch's Es¬ 
tate, 110 P.2d 104, 43 C.A.2d 1— 
Jones V. Wilton, 108 P.2d 26, 42 
CA.2d 45—Morse v. Curtis, 101 
P.2d 702, 38 C.A.2d 673—In re 
Mautner's Estate. 101 P.2d 620, 38 
CA.2d 621—^Adjustment Corp. v. 
Hollywood Hardware & Paint Co., 
96 P.2d 161, 35 C.A.2d 666—El¬ 
more Jameson Co. v. Smith, 93 P. 
2d 1068, 84 C.A.2d 609—Lewis v. 
Ferrari, 90 P.2d 884, 34 C.A.2d 767 
—Congregation Mukuom Israel v. 
Congregation Ahabot Israel, 90 P. 
2d 118 82 CA.2d 490—Keim v. 

Roether, 89 P.2d 187, 82 C.A.2d 70 
—Carpenter v. Frololf, 86 P.2d 691, 
80 C.A.2d 400—Rubensteln v. Bank 
of America Nat. Trust & Savings 


Ass'n. 84 P.2d 1066. 29 C A 2d 601 
—Semple v. Andrews, 81 P 2d 203, 
27 C.A 2d 228—W. & J. Sloane v 
Barnett, 80 P 2d 137, 26 C.A 2d 
650—Ratterree Land Co v Securi¬ 
ty First Nat Bank. 80 P 2d 102, 
26 CA2d 662—Churchill v. Title 
Insurance & Trust Co, 76 P 2d 626, 
24 C.A 2d 415, followed in 75 P 2d 
529, 24 CA2d 743, 75 P.2d 629, 24 
CA2d 744, and 76 P.2d 530. 24 C A 
2d 746—Middleton v Parsons, 70 
P2d 615, 22 C.A 2d 250. 

Questions of law 

Where appeal was founded on Judg¬ 
ment roll only and no evidence had 
been presented, reviewing court 
would not assume that Questions of 
law raised by appellant were neces¬ 
sarily involved in Judgment, and 
would not consider those questions 
Cal—Rubenstein v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n, 
84 P2d 1056. 29 C.A.2d 601. 

Ohaags of rule 

(1) It has been held that prior to 
adoption of rules on appeal, on ap¬ 
peal on a partial record it was pre¬ 
sumed that Judgment, order, or rul¬ 
ing was supported by matters re¬ 
ceived by trial court, or proceedings 
had in trial court and omitted from 
record, and every Intendment was re¬ 
solved In favor of regularity of 
proceedings. 

Cal.—White v. Jones, 288 P.2d 913, 
136 C.A 2d 667—Garside v. Oar- 
side, 181 P.2d 666, 80 C.A.2d 318. 

(2) Purpose of rule providing that 
if a record on appeal does not con¬ 
tain all papers, records, and oral pro¬ 
ceeding, but is certified by Judge or 
clerk, or stipulated to by parties, it 
shall be presumed in absence of pro¬ 
ceedings for augmentation that It in¬ 
cludes all matters material to a de¬ 
termination of points on appeal, but 
that on an appeal on Judgment roll 
alone, or on a partial list or complete 
clerk's transcript, the presumption 
shall not apply unless error claimed 
by appellant appears on face of rec¬ 
ord, was to permit and encourage 
brief and inexpensive records on ap¬ 
peal, and compels appellate court to 
determine Issues before it solely 
from record. 

Cal.—^Krouse v. Justice's Court of 
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Tp. No. 2, Lake County, 229 P.2d 
806, 103 C.A.2d 311. 

(3) Under new rules on appeal, re¬ 
viewing court can no longer indulge 
presumption in support of Judgment 
that on a Judgment roll appeal is¬ 
sues were enlarged on trial by con¬ 
duct of parties to embrace findings 
outside the issues 

Cal.—Palpar, Inc v. Thayer, 186 P. 
2d 748, 82 C.A.2d 578. 

(4) Under an amendment to this 
rule adopted in 1951, the pre.siump- 
tion that the abbreviated record in¬ 
cludes all mattcr.g material to a 
determination of the point.*? on ap¬ 
peal does not apply unless the error 
claimed by appellant appears on the 
face of the record; and under the 
rule as amended the pre.sumptions in 
support of the Judgment that were 
made prior to the adoption of the 
rules on appeal apply except as 
expressly limited. 

Cal —White v Jones, 288 P.2d 913, 
136 CA.2d 567. 

65. Ky—Sanson v. Connolly, 132 S. 
W 169, 141 Ky 120—McKee v 
Stein, 16 SW 583. 91 Ky 240, 13 
Ky L. 49—Hutfaker v Monticello 
Nat Bank, 13 Bush 644 

Phillips V. Phillips, 16 Ky L 816. 

4 C J. p 736 note 26. 

66 . Ohio.—Crawford v. Kellermier. 
175 NE. 600, 123 Ohio St. 404 

66.6 Cal.—Utz v. Aureguy, 241 P. 
2d 639, 109 C.A.2d 803—Palpar, 

Inc. V Thayer, 189 P 2d 752, 83 
C.A.2d 809. 

67. Ark —^W. T. Rawlelgh Co. v. 
Winters, 166 SW.2d 253, 203 Ark. 
149. 

Cal.—Euless v. Westphal, 235 P. 742, 
71 C.A. 611. 

Mo.—Cooper v. Massachusetts Bond¬ 
ing & Ins. Co., App, 186 S.W.2d' 
649—McGraw v. Montgomery, App., 
186 6JV.2d 309. 

Mont.—State v. District Court of 
Third Judicial Dist., 81 P.2d 692, 
107 Mont. 186. 

N.Y.—Thompkins v. Kornfeld, 60 N. 

T.S.2d 893. 18$ Misc. 464. 

Ohio.—Cianflona v. Washington . 

Breweries, App., 50 N.E.2d 999. 

Szistsnos of aUsgsd fact 

Where appellant declared that evi- 
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late court will indulge no presumptions in appel¬ 
lant's favor with respect to an exhibit not before 
the court.®7.5 Qn the other hand, where the deter¬ 
mination of a question presented for review depends 
on evidence, and the record on appeal does not show 


or purport to show all the evidence pertaining to it 
in the manner required by the practice in the par¬ 
ticular jurisdiction, it will be presumed that the 
evidence was sufficient to sustain the ruling or the 
action of the court.®* So in the absence of a bill of 


donee showed conclusively existence 
of an alleered fact but failed to direct 
attention of appellate court to any 
such evidence and court did not And 
any, it assumed that such evidence 
was not in record. 

Cal.—In re Brown’s Estate, 129 P.2d 
713, 64 C.A.2d 675, rehearlngr denied 
130 P.2d 188, 54 C.A.2d 675. 

67.5 Kan.—Lichter v. John A. John¬ 
son & Sons, 195 P.2d 682, 165 Kan. 
430 

Dlacrrams 

On appeals from Judgement for 
plaintiff, supreme court could not as¬ 
sume that evidence was unfavorable 
to plaintiff because record was unin¬ 
telligible becau.se of u.se of diagrams 
drawn on blackboard which was not 
in evidence and because record did 
not disclose what witness was “in¬ 
dicating ’’ 

Or—Shaver Forwarding Co. v. Eagle 
Star Ins Co , 139 P 2d 7C9, 172 Or. 
91. 

68. Ala—Williams v. Schaeffer, 80 
So.2d 722, 262 Ala. 636—Thomas v 
Thomas, 21 So 2d 321, 246 Ala 
484—Wood V. Williams, 192 So 
421, 238 Ala. 680—Cotton v. Cotton. 
183 So. 442, 236 Ala. 459—Sovereign 
Camp, W. O. W. v. Carrell, 119 So 
640, 218 Ala. 613—King v. Scott, 
116 So 681. 217 Ala 611—Miller 
v Mutual Grocery Co., 106 So. 396, 
214 Ala. 62—Yates v. Dobson, 105 
So 691, 213 Ala 547—Mooneyham 
v. Herring, 97 So. 638, 210 Ala. 
168—Fuller v. Fair, 91 So. 591, 206 
Ala. 654—Kav v. Elston, 87 So 
625. 205 Ala. 307 

Jackson Securities & Investment 
Co. V. A. Paul Goodall Real Estate 
& Insurance Co., 184 So. 344, 28 
AlaApi) 339, certiorari denied 184 
So 346, 236 Ala. 639—National 

Life & Accident Ins Co. v. Bridge- 
forth, 136 So. 865, 24 Ala.App. 486— 
Johnson v. Bain, 81 So. 849, 17 Ala. 
App. 71. 

.Ariz—PIcow V. Baldwin, 272 P 2d 
613, 77 Ariz. 395—Prlmock v. Wil¬ 
son, 100 P.2d 180, 56 Ariz. 192— 
In re Perrin's Estate, 86 P.2d 25, 
63 Ariz 127—Perkins v. First Nat 
Bank, 66 P 2d 639, 47 Ariz. 376— 
Arizona Land & Stock Co. v. 
Markus. 296 P. 261, 37 Ariz. 630— 
Holman v. Roberts, 274 P. 776, 35 
Ariz. 110. 

^rk.—Person v. Johnson, 236 SW 
2d 876, 218 Ark. 117—Harvey v. 
Baxter, 172 SW.2d 233, 205 Ark. 
1037—Brookfield v. Calvert Fire 
Ins. Co., 170 S.W2d 682, 205 Ark 
767—Chicago, Hock Island 8b Pa¬ 
cific Ry. Co. V. McCoy. 166 S.W.2d 


663, 204 Ark. 1117—Walton v. 

Rucker, 108 S.W.2d 1084, 194 Ark 
601—Security Bank & Trust Co. v. 
Krantz. 90 S.W.2d 760, 192 Ark. 
1178—Southern Grocery Co. v 
Merchants* & Planters’ Title & In¬ 
vestment Co.. 64 S.W.2d 980, 186 
Ark. 616—Sisk v. Becker Roofing 
Co., 34 SW.2d 1078, 183 Ark. 26— 
McGowan v. Burns, 31 S.W.2d 953, 
182 Ark. 606—^Alger v. Beasley, 20 
SW.2d 317, 180 Ark. 46—W. P 
Galloway Co. v. Puryear, 16 S.W. 
2d 1000, 179 Ark. 524—Arkansas 
Bank & Trust Co v. State Bank of 
Poplar Bluff, 266 S.W. 977, 166 Ark 
638—Ingle System Co. v. Hunt, 197 
S.W. 19, 130 Ark. 691. 

Cal.—Ward v. Ward. 100 P.2d 773, 16 
C.2d 234—Coyne v. Spellacy, 83 P 
2d 716, 12 C2d 284—Goldberg v 
Li.st, 79 P2d 1087, 11 C 2d 389, 116 
A.L R. 900—Miller v. Lantz, 71 P 
2d 686. 9 C.2d 644—Sanguinetti v 
Sangulnetti, 69 P.2d 846, 9 C 2d 
96, 111 A.L R. 342—Strumberger v 
Hall, 62 P.2d 917, 6 C.2d 22—Keel¬ 
ing Collection Agency v. McKeover, 
289 P. 617, 209 C. 625—Bauer v 
Superior Court in and for Los 
Angeles County, 281 P. 61, 208 C. 
193—Norski v. Hammond Lumber 
Co., 262 P 765, 202 C 643—Ensele 
V. Jolley, 204 P. 1085, 188 C. 297— 
Opitz V Schonck, 174 P. 40, 178 C. 
636—Neale v. Atchison, T. & S. F. 
Ry. Co. 172 P 1105, 178 C 226—In 
re O’Hare’s Estate, 172 P. 386, 178 
C. 114—Haddock v. Knapp, 161 P. 
1140, 171 C. 59. 

In re Holt, 263 P 2d 60, 121 CA 
2d 276—Lacey v. Bertone, 240 P 
2d 395, 109 C.A.2d 107—Helvey v 
Securlty-Fjrst Nat. Bank of Los 
Angeles, 221 P.2d 267, 99 C A 2d 
149—Burns v. California Milk 
Transport, 200 P.2d 43, 89 CA.2d 
70—In re Howe’s Estate, 183 P 
2d 329, 81 C A.2d 96—Cuthbert Bur- 
rel Co. V. Shirley, 148 P.2d 85, 64 
C.A,2d 62—Malaquias v. Novo, 138 
P 2d 729. 69 C.A.2d 226—Ridley v 
Pelletier, 137 P.2d 42, 68 C.A.2d 
649—Koshaba v. Koshaba, 132 P. 
2d 854, 66 C.A.2d 302—Asamen v 
Thompson, 131 P.2d 839, 65 C.A 
2d 667—Riley v. Dunbar, 130 P 2d 
771, 66 C.A.2d 452—Meyer v. Llnds- 
ley, 109 P.2d 714, 42 CA2d 698— 
Adjustment Corp. v. Hollywood 
Hardware & Paint Co., 96 P.2d 161, 
35 C A.2d 566—Haase v. Central 
Union High School Dlst., 80 P 2d 
1044, 27 CA.2d 319—Meyer v. 

Thomas. 63 P.2d 1176, 18 C.A.2d 
299—Los Angeles Scenic Studios 
V. Television. 61 P.2d 1192, 17 C.A. 
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2d 356—^Franklin v. Bettencourt, 
60 P.2d 1017, 16 C.A.2d 611— 

In re Fulton's Estate, 48 P.2d 120, 
8 C.A.2d 423—Taylor v. Hawley, 46 
P.2d 226, 6 C.A.2d 676——Anderson 
V. Menzel. 81 P.2d 1060, 138 C.A. 
156—Bogan v. White, SO P.2d 429, 
187 C.A. 160—Dixon v. Fredericks, 
19 P.2d 272, 129 C.A. 703—Dewing 
V. Blodgett, 11 P.2d 1106. 124 C. 
A. 100—In re Chandler’s Estate, 
297 P. 638, 112 C.A. 606. followed 
in 297 P. 639, 112 C.A. 765—Evans 
v. Superior Court in and for Los 
Angeles County, 290 P. 662, 107 
C.A. 372—Tabler v. Harlin, 288 P. 
823, 106 C.A. 74—Kelly v. Mc¬ 
Donald, 276 P. 404, 98 C.A. 121— 
Colma Vegetable Ass’n v. Bonetti, 
267 P. 172, 91 C.A. 103—City of 
South San Francisco v. Santa 
Clara Valley Land Co., 212 P. 953, 
60 C A. 395—Guidera v. Laplana. 
199 P. 557, 62 C.A. 460—Boland v. 
Smith, 190 P. 825, 47 C.A. 404— 
Western California Land Co v. 
Welch, 183 P. 169, 41 C A 436— 
Donnatin v. Union Hardware & 
Metal Co, 176 P. 26, 38 C.A 8, 
petition denied 177 P. 846, 38 C.A. 
8— Lutton V. Rau, 173 P. 1111, 37 
C.A. 429—Mankins v. Forward 
Movement Syndicate. 162 P. 313, 
28 C A. 286—Calkins v. Berliner. 
147 P. 985, 26 C.A. 601. 

State Bonded Audit Bureau v. 
Pomona Mut. Building & Loan 
Ass’n, 98 P.2d 829, 87 C.A.2d Supp. 
766. 

Colo.—Munson v. Luxford, 34 P 2d 
91, 96 Colo. 12—Most Worshipful 
Prince Hall Grand Lodge, F. & A 

M. of Colorado and Jurisdiction v 
Most Worshipful Hiram Grand 
Lodge, F. & A. A. Y. M of Colorado 
and Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 330. 

Fla —State ex rel. Harkow v. Mc¬ 
Carthy, 171 So. 314, 126 Fla. 433— 
State V. Atlantic Title Co., 168 
So. 888, 118 Fla. 402. 

Ga—Barringer v. Porter, 83 S.E 2d 
603. 211 Ga. 20. 

Hall v. Macon, D. & S. R. Co, 
43 S.E 2d 582, 75 Ga.App. 460— 
Chatham Ice Cream Co. v. Saka- 
keeny, 110 S.E. 568, 29 Ga.App. 
768—Bunn v. Atlantic Coast Line 
R Co., 88 S.E. 798, 18 Ga.App. 66. 
Idaho.—Morrison v. Pierce, 276 P. 
306, 47 Idaho 430. 

Ill.—People ex rel. Hose v. Craig, 89 

N. E.2d 409, 404 Ill. 605—Illinoifl 
Merchants’ Trust Co. v. Turner, 173 
N.E. 62, 341 111. 101-^ohnson v. 



§ 1534 APPEAL & ERROR 5 G. J.S. 

exceptions it will be presumed that issues of fact | presented by the pleadings were established by the 


village of Bellwood. 170 N.E. 683, 
838 Ill. 606. 

Smith V. Smith. 126 N.E.2d 693. 
6 lll.App.2d 883 — Pink v. Sarelas. 
82 N.E.2d 378. 385 Ill.App. 572— 
Bosomburg t. Schultz. 79 N.E 2d 
583. 884 111.APP. 620—Addante v. 
Pompilio. 26 N.E.2d 128. 303 Ill. 
App. 172—^Kilpatrick v. Schmitt. 24 
N.E.2d 224. 803 Ill.App. 15—Lam¬ 
bert V. Dabbs. 28 N.E.2d 734. 302 
Ill.App. 400—Sterenberg v. Beach. 
219 Ill.App. 68—In re Roeske's 
Estate. 205 Ill.App. 866—Rubendall 
V. Tarbox, 200 IlLApp. 260. See 
Messenger v. WendelU 211 IlLApp. 
374. 

Ind.—^Battleday's Guardianship v. 
Hiestand & Hiestand. 1 N.E.2d 996. 
210 Ind. 208. 

Barnard v. Kruzan, App., 44 N. 
E.2d 238, reversed on other grounds 
46 N.E.2d 288. 221 Ind. 208—Evans 
V. Evans. 23 N.E 2d 270, 107 Ind. 
App. 127—Harvey v. Rodger. 143 N. 
E. 8. 84 Ind.App. 409—Cleveland. 
C.. C. & St. L. Ry. Co. v. Beck. 139 
N.E. 705, 84 Ind.App. 380—Howrey 
V. Farm Land Inv. Co., 125 N.E. 
61, 72 Ind.App. 839—Waltz v 

Noble. 123 N.E. 218, 73 Ind App. 
608. 

Iowa—Swim v. Langland, 11 N.W.2d 
713, 234 Iowa 46—^Harrington v. 
Poster, 264 NW. 51. 220 Iowa 1066 
Kan.—Overlander v. Overlander, 235 
P. 93. 118 Kan. 340—Fisher v. 
Rakestraw. 232 P. 605, 117 Kan. 
441. 

Ky.—Cadden v. Commonwealth, 242 
S.W.2d 409, certiorari denied 72 S. 
Ct. 1071, 843 U.S. 976, 96 L.Ed. 
1369, rehearing denied 73 S.Ct. 6. 
344 U.S. 849, 97 L.Ed. 660—McFall 

V. Roberts, 128 S.W.2d 762. 278 
Ky. 268—Risen v. Consolidated 
Coach Corp., 118 S.W.2d 712, 274 
Ky. 342—Wilkins v. Hubbard. 113 
SW.2d 441, 271 Ky. 780—Patter¬ 
son V. Miracle, 69 S.W 2d 708, 253 
Ky. 347—Buckley v. Buckley, 64 S. 

W. 2d 593, 261 Ky. 271—Means & 
Russell Iron Co. v. Inland Gas Cor¬ 
poration, 66 S.W.2d 337, 246 Ky. 
707—Hardin's Committee v. Shel- 
man, 53 S.W.2d 923, 246 Ky. 508— 
Wilson V. Trent, 38 S.W.2d 429. 238 
Ky. 651—Johns Run Coal Co. v. 
Little Fork Coal Co., 3 S.W.2d 623, 
228 Ky. 230—Grahn v. Heine. 249 
S.W. 768, 198 Ky. ,631—Owens v. 
Childress. 226 SW. 487. 189 Ky. 
676—Louisville & N. R. Co. v. 
Brown, 217 S.W. 686, 186 Ky. 435. 

La.—Giglio V. Giglio, 105 So. 95, 169 
La. 46—^Henry Rose Mercantile & 
Mfg. Co. V. Stearns. 99 So. 533, 
IS5 La. 696—Manning v. Shaw. 98 
So. 163. 154 La. 717. 

OofT v. Zeigler, App., 174 So 
702—GTrosJean v. Wallace Johnson 
Motor Co., App,, 171 So. 184— 
Miller V. Wrenn, App., 166 So. 888 


—Many Iron Works v. Kay, App., 
161 So. 263—Sllvie v. International 
Order of Twelve of Knights and 
Daughters of Tabor, 140 So. 97. 19 
La.App. 392—Day v. Allen, 136 So. 
914, 18 La.App. 196—Cohn Flour 
& Feed Co. v. Mitchell, 136 So. 782, 
18 La.App. 684—^Nelson v. Con¬ 
tinental Asphalt & Petroleum Co.. 
123 So. 474, 11 La.App. 460—Amite 
Hardware Co. v. Pierce, 8 La.App. 
662. 

Md.—Hagerstown Furniture Co. of 
Washington County v. Baker, 149 
A. 666. 158 Md 674. 

Mass.—Sandeen v. Tibbetts, 187 N.E. 
772, 284 Mass. 386—Moore v. Tyler, 
182 N.E. 567, 280 Mass. 337—Forina 
Co. V. Karnheim, 134 N.E. 606, 
240 Mass. 674—Marion Street 
Garage Co. v. Sugden, 118 N E 
340, 229 Mass. 130. 

Minn.—Bogestad v. Bothum, 79 N 
W.2d 371. 

Miss.—Jackson Opera House Co. v. 
Cox, 192 So. 293, 188 Miss. 237— 
Tate V. Colvard, 165 So. 433, 174 
Miss. 624. 

Mo.—James v. James, 248 S.W.2d 
623—Presbyterian Orphanage of 
Missouri V. Pitterllng, 114 S W.2d 
1004, 342 Mo. 299—State v Bank of 
Southeast Missouri. 107 SW.2d 1— 
State ex rel. Loving v. Trimble, 63 
S.W.2d 1033, 331 Mo 446—First 
Nat. Bank & Trust Co. of King 
City V. Bowman. 15 S.W.2d 842. 
322 Mo. 664. 

E. C. Robinson Lumber Co v 
Lowrey, App. 276 S.W.2d 636— 
Baker v. Fenley, 128 S.W.2d 296, 
233 Mo.App. 998—Smith v. Wilson, 
App., 296 S.W. 1036—Johnston v 
Downey, App., 257 S.W. 604—Becke 
V. Forsee, App., 199 S.W. 734— 
Gooden v. Modern Woodmen of 
America, 189 S.W. 394, 194 Mo.App 
666 . 

Mont.—State ex rel. Mercer v. Woods, 
166 P.2d 197, 116 Mont. 633— 

Bohart v. Songer, 101 P.2d 64, 110 
Mont. 405—Park Saddle Horse Co 
v. Cook. 300 P, 242. 89 Mont. 414— 
McBride v. School Dist. No. 2, 
Silver Bow County, 290 P. 262, 88 
Mont. 110—State v. Broadwater 
Elevator Co., 201 P. 687, 61 Mont. 
215. 

Neb.—Federal Land Bank of Omaha 
V. Dymek, 297 N.W. 896, 139 Neb. 
626—Federal Farm Mortg. Corp. v. 
Hughes, 291 N.W. 476, 137 Neb. 
820—Linn v. Linn, 21 N.W.2d 283, 
146 Neb. 666—In re Raymond's Es¬ 
tate, 269 N.W. 522, 128 Neb. 668. 

N.H—Durand v. Cohen, 172 A. 246, 
86 N.H. 676. 

N.J,—^Zurcher v. Modern Plastic Ma- 
chmery Corp., 93 A.2d 778, 24 N.J. 
Super 168, affirmed 97 A.2d 437, 12 
N.J. 466. 

El octroi, Inc. v. Beatty, Marsh & 
Moyer. 183 A. 174, 119 N.J.Eq. 470. 
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Kertesz v. Feldheim, 139 A. 704, 
6 N.J.Misc. 10. 

N.M.—L Bar Cattle Co. v. Board of 
Trustees of Town of Cebolleta 
Land Grant, 120 P.2d 432, 46 N.M. 
26. certiorari denied 62 S Ct. 1108, 
316 U.S. 645, 86 L Ed. 1729. 

N.D.—Pearce v. North Dakota Work¬ 
men's Compensation Bureau, 279 N. 
W. 601, 68 N.D. 818—Corey v. 
Wortzler, 267 N.W. 467, 65 N.D 
264—Stubbins Hotel Co. v. Beiss- 
barth, 174 N.W. 217, 43 N.D. 191. 

Ohio.—State ex rel. Carroll v. Mc¬ 
Carthy, 41 N.E 2d 863, 139 Ohio St. 
654. 

Stevison v. Cummins, 131 N.E. 
2d 863, 101 Ohio App. 463—Leach 
V. Western & Southern Life Ins. 
Co., App., 61 N E 2d 403—Matthews 
V. Matthews, App., 46 N.E.2d 833 
—Barnes v. Butier County Lumber 
Co.. 176 NE. 103, 38 Ohio App 445 

Galley v Galley, 13 Ohio Cir 
Ct.,NS., 622. 

Okl.—Smedlcy v. Smedley, 191 P.2d 
588, 200 Okl. 69—City of Yale v. 
Davenport. 64 P 2d 336, 175 Okl 
629—Wyant v. Davidson & Case 
Lumber Co., 49 P 2d 161, 173 Okl 
167—Kehlier v. Smith, 240 P. 708, 
112 Okl. 183—Neil v. Union Nat 
Bank of Chandler, 178 P. 669, 72 
Okl. 116. 

Or—Cunningham v. Oregon Farmers 
Institute, 124 P 2d 304, 168 Or 
462—Savage v. Martin, 91 P.2d 273, 
161 Or. 660—Alpha Corp. v. Mc- 
Credle, 70 P.2d 46, 167 Or. 88— 
Jensen v. Rosumny, 54 P 2d 307, 
153 Or. Ill—Irwin v. Horsefly Irr. 
Dist, 51 P2d 1043, 152 Or. 101— 
Derby v. Newton, 20 P 2d 439, 142 
Or. 427—Phy v. Allen, 236 P. 1056, 
115 Or. 168. 

Pa.—Oberlin v. Parry, 134 A 460, 287 
Pa. 224—Garr v. Fuls, 133 A. 160, 
286 Pa. 137. 

Murray v. Lavinsky, 182 A. 803, 
120 Pa Super. 392. 

Pennsylvania Power & Light Co. 
V. Shenandoah Borough, Com PL, 
44 Sch.Leg Reg. 154. 

Tenn.—Anderson v. Sharp, 259 S.W. 
2d 621, 196 Tenn. 274. 

Sheffield v. Franklin, 222 SW 
2d 974, 32 Tenn.App. 532—Wright 
V. Lindsay. 140 S.W.2d 793, 24 

Tenn.App. 77. 

Tex.—^Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22. 143 Tex. 693— 

OorpAS Juris quoted Im Gulf Pro¬ 
duction Co. V. Granger, 55 S.W 2d 
631, 535, 122 Tex. 303, rehearing 
denied 57 S.W.2d 1116, 122 Tex. 803. 

Nichols V. Massey. Civ.App., 258 
S.W.2d 96—Blackman v. Praetori¬ 
ans, Civ.App., 256 S.W.2d 990, error 
refused no reversible error—Reese 
V. Davltte, Civ.App., 256 S.W.2d 
1016, error dismissed—Farmer v. 
Cassity, Civ.App., 262 S.W.2d 788 — 
Kelley v. Central Tex. Bus Lines,. 
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•evidence, and that they were correctly decided, and j is the sufficiency of the pleadings to support the 
the only issue which will be considered on appeal 1 judgment.^®*® \^ere the record is incomplete, the 


C1V.APP., 262 S.W.2d 62—Timon v. 
Dolan, Civ.App., 244 S.W.2d 986— 
Hill V. Leschber, Civ.App., 235 
3.W.2d 236—Ross v. York, Civ. 
App., 233 S.W.2d 847, error dis¬ 
missed—^Parrish v. Parrish, Civ. 
App., 214 S.W.2d 700—Rawls v. 
Holt, Civ.App., 198 S.W.2d 636, er¬ 
ror refused no reversible error— 
•Cook V. Wilmeth, Civ.App., 166 S. 
W.2d 369—Brown v, Meyers, Civ. 
App., 163 S.W.2d 886, error re¬ 
fused—Rachford v. Steward Title 
Guaranty Co., Civ App., 160 S.W.2d 
985, error refused—Butler v. Ex¬ 
press Pub. Co., Civ.App., 161 S.W. 
2d 309, error dismissed. Judgment 
correct—Clark v. Pecos County 
State Bank, Civ.App., 147 S.W.2d 
^17—Hubbard v. Cannon, Civ.App., 
124 S.W.2d 888, error refused— 
Harris v. Lone Star Motor Co., 
Civ App., 106 S.W.2d 843, error dis¬ 
missed—Hagar v. McCaskill, Civ. 
App., 98 SW.2d 367—Westerly 
Supply Corporation v. State, Civ 
App., 89 S.W.2d 244—Wagstaff v. 
North British & Mercantile Ins. 
Co. Civ.App., 88 SW.2d 660, er¬ 
ror dismissed—Henneman Grain & 
Seed Co. v. Hill, Civ App., 68 S 
W 2d 525—Anderson v. Anderson, 
Civ.App, 62 S.W.2d 201—Bryan v 
Rogers A.sbestos Co, Civ App., 60 
S W 2d 257—Corbett v, Raymond- 
ville Independent School Dist, Civ 
App, 66 SW2d 826—Kittrell v 
Conanico, Civ.App , 66 S.W 2d 272— 
Grand Court, Order of Calanthe of 
Texas, v. Smith, Civ.App, 60 S W. 
2d 492—Carroll v. Gross, Civ App , 
37 SW2d 286—Newburg v. Spin- 
hlrne, Civ.App, 35 S.W.2d 1084— 
Foster v. Haldcrez, Civ App.. 32 S 
W 2d 875—Chauncey v. Kansas 
<Mty, M. & O Ry. Co, Civ App, 
32 SW.2d 369—Hoyle & Rarlck 
Clothing Co v. Hand. Civ App., 21 
SW.2d 1109—Hall v. Phillips, Civ 
App. 21 SW2d 750, 753, 764—Mer- 
genthaler Linotype Co v. McClure, 
Civ App, 9 S.W.2d 198, affirmed 
Com App , 16 S.W.2d 280—Scott v. 
G W Waldrop & Co., Civ App, 
8 SW.2d 5.52—Glass v. Kottwitz. 
Civ App., 297 SW. 673—Vllblg v 
Faison, Civ.App. 296 S.W. 669— 
Collins V. Powell, Civ App, 268 S 
W. 1031—^Wilson V. Wagner Sup¬ 
ply Co., Civ.App., 260 S.W. 932— 
Kelly V. Texas State Bank & Trust 
Co., Civ.App., 268 S.W. 194— 
Amonette v. Taylor, Civ App., 244 
S.W. 238—Phillips v. Phillips, Civ 
App., 223 S.W. 243—Live Oak 
County V. West, Civ.App., 206 S. 
W. 966—Gulf, C. & S. F. Ry. Co. 
V. Hicks, Civ.App., 202 S W. 778— 
Thompson v. Thompson, Civ.App., 
202 S.W. 176, modified on other 
grounds 203 S.W. 939—^Texas A P. 


Ry. Ca V. Taylor, Civ.App., 200 
S.W. 1117, error refused—Mother 
Mary Angela v. Battle, Civ.App., 
198 S.W. 1080, error refused— 
Crews A Williams v» Gullett Gin 
Co., Civ.App., 189 S.W. 793—Gen¬ 
eral Bonding A Casualty Ins. Co. 

V. Waples Lumber Co., CivA.pp., 
176 S.W. 661—Kell Milling Co. v. 
Bank of Miami, Civ.App., 168 S. 

W. 46. 

Utah.—0‘Gorman v. Utah Realty A 
Construction Co., 129 P.2d 981, 102 
Utah 623, modified on other 
grounds 133 P.2d 318, 102 Utah 
634—Emelle v. Salt Lake City, 181 
P. 266, 54 Utah 360 

Vt.—Hutchins V. George, 104 A, 108, 
92 Vt 371. 

Va.—Samuel v. Hunter’s Ex’z, 95 S 
E. 399, 122 Va. 636. 

Wash—Whittaker v. Weller, 162 P. 
2d 967, 21 Wash 2d 716, opinion 
adhered to 156 P 2d 284, 21 Wash 
2d 716—Warner v Hearst Publica¬ 
tions, 148 P.2d 316, 20 Wash.2d 
662—In re Hall’s Guardianship, 80 
P2d 779, 195 Wash. 232—Kelly v. 
St Martin, 66 P 2d 690, 186 Wash 
1—Pioneer Sand A Gravel Co. v. 
Grevstad. 42 P.2d 438, 181 Wash 
239—Spokane Savings A Loan Soc 
v Park Vista Improvement Co, 294 
P 1028, 160 Wash 12—Church v. 
Brown, 272 P. 511, 150 Wash. 178 
—Gordon v Hultin, 261 P. 785, 146 
Wash 61—Hampson v. Welt, 178 
P 469, 106 Wash 499. 

Wls.—In re Niemezyk’s Estate, 64 
NW.2d 193, 266 Wls. 612. 

Wyo—Pollish Bros. v. Cooper, 38 P. 

2d 607, 47 Wyo. 480. 

4 C.J. p 736 note 27—40 C J. p 615 
note 22—66 C.J. p 1639 note 72. 

£egal effect of unfavorable evidence 

An appellant cannot, by failure to 
bring up a statement of facts, avoid 
the legal effect of unfavorable evi¬ 
dence and have the reviewing court 
substitute, in lieu of unfavorable 
evidence which may reasonably be 
presumed to have been received by 
the trial Judge, a presumption favor¬ 
able to the appellant. 

Tex.—Zachary v. Home Owners Loan 
Corp., Civ.App., 117 S.W.2d 163, 
error dismissed. 

Summary Judgment 

Where trial court heard evidence 
and concluded that there was an ab¬ 
sence of any genuine issue as to the 
material facts and that former hus¬ 
band was entitled to a summary 
Judgment as a matter of law on the 
undisputed evidence, court of civil 
appeals was bound to assume, in the 
absence of a statement of facts, that 
evidence offered by the parties did 
not present any material facts or dis¬ 
pute and that the undisputed evi¬ 
dence sustained former husband’s al¬ 
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legations in behalf of summary Judg¬ 
ment and negatived all material al¬ 
legations of former wife which 
would have defeated former hus¬ 
band’s motion for summary Judg¬ 
ment. 

Tex.—^Maxwell v. Maxwell, Civ.App., 
292 S.W.2d 368. 

Bvldsnos Bustalnlag rsoltals in or. 
dsr 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P 2d 761, 
10 C.2d 807, certiorari denied for 
diminution of record Neblett v. 
Carpenter, 69 S.Ct. 61, 306 U.S. 662, 
83 LEd 354, affirmed 59 S Ct 170. 
305 U.S. 297, 83 L.Ed. 182, rehear¬ 
ing denied 69 S.Ct. 365, 305 U.S. 
676, 83 L.Ed. 437. 

Conflicts in evldsnos 

The appellate court will assume 
that conflicts in the evidence were 
resolved in favor of the party who 
secured the verdict. 

Ark.—Lancaster v. Case, 197 SW 
24, 130 Ark. 171. 

Vndlspntsd testimony 
Where contradictory testimony 
was not abstracted, the testimony 
in the record must be taken as un¬ 
disputed 

Ark—Welbourn v. Kee, 204 S.W. 

220, 134 Ark. 361. 

Other evidence presnmed 

In a proceeding for admission to 
practice law, where the record on 
appeal from an order overruling the 
petitioner’s motion to set aside an 
adverse order and finding consists 
merely of three affidavits filed with 
the petition, and is silent as to 
whether other affidavits or oral evi¬ 
dence was presented to the court, it 
will be presumed by the supreme 
court that other evidence may have 
been presented and was considered 
in arriving at the conclusion 
Ind.—^Ex parte Hadley, 132 N.E. 265, 
191 Ind. 104. 

Btoord showing false affidavit 

A showing that appellee filed an 
affidavit for a continuance, which 
was knowingly false, and obtained a 
verdict thereon, did not require a re¬ 
versal since it would be presumed 
that there wa.s ample evidence in the 
missing transcript, without the affi¬ 
davit, to Justify the Jury in making 
the verdict. 

Ky.—Nuckolls v. Illinois Cent. R 
Co., 14 S.W 2d 157, 227 Ky. 836. 

68.5 Neb.—Neighbors A Danielson 
v. West Nebraska Methodist Hos¬ 
pital, 77 N.W.2d 667, 162 Neb. 816 
—Burke Lumber A Coal Co. v. An¬ 
derson, 76 N.W.2d 630, 162 Neb. 
561—Higgins v. Postal Life A Cas. 
Ins. Co, 73 N.W.2d 176, 161 Neb. 
278—Zenker v. Zenker. 72 N.W 2d 
809, 161 Neb. 200—State ex rel. 
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the trial court, could not have influenced its deci¬ 
sion, and which, if present, would not have been 
necessary to be considered to determine the cor¬ 
rectness of the decision and, where the record 
fails to show that anything omitted from the tran¬ 
script or bill of exceptions was considered by the 
trial court, or was before it to be considered, the ap¬ 
pellate court will not presume the judgment to be 
correct because certain orders in the case, or the 
records of prior suits pleaded, but not introduced 
in evidence, are omitted from the transcript.*^ 2 Sq, 
where a judgment or an instruction properly shown 
by the record is so palpably illegal or erroneous that 
no possible evidence which could be offered would 
authorize it, the presumption is ineffective to avoid 
a reversal."^ The appellate court will not presume 
that the judgment is supported by omitted matter, 
where error appears in a record shortened without 
objection.*^^ 5 

Where the court refused to pass on certain is¬ 
sues on the mistaken assumption that plaintiff had 
no standing in court, it could not be presumed that 
there was no evidence on such issues or that the 
evidence produced was unfavorable to plaintiff 
and, notwithstanding the absence of anything on 
the record to overcome the presumption of cor¬ 
rectness, it will not be invoked where the whole 
course of the trial and argument indicates that much 
was assumed to be true which was not proved 
nor does the absence of a statement of facts justify 
a presumption that facts recited in the judgment 


but not pleaded were proved,^® although it has been 
held that matters not embraced in the issues formed 
by the pleadings, but covered by the findings, will 
be presumed to have been properly made determina¬ 
ble by the action of the parties on the trial.'^'^ 

It has been held that the appellate court may not 
assume as a fact something which does not appear 
from the record and base a ruling thereon and 
the court will not presume facts which could appear 
of record only according to fixed statutory methods 
when those methods are not pursued.^® When the 
law requires an exceptional condition, used as a 
basis for exceptional action, to appear affirmatively 
of record, the ordinary presumptions in favor of the 
regularity of the proceeding do not applyA par¬ 
ticular act by the trial court will not be presumed as 
a ground of reversal.®® 

(2) Facts Necessary to Sustain or to Over¬ 
throw Decision 

On a partial or incomplete record, the appellate court 
will presume any conceivable state of facts within the 
scope of the pleadings and not inconsistent with the rec¬ 
ord which will sustain and support the ruling or decision 
complained of; but it will not, for the purpose of find¬ 
ing reversible error, presume the existence of facts as 
to which the record is siient. 

As a general rule, the appellate court will pre¬ 
sume any conceivable state of facts within the scope 
of the pleadings and not inconsistent with the rec¬ 
ord which will sustain and support the ruling or 
decision complained of, where appeal is taken on a 
partial or incomplete record but such presump- 


71.15 Ky —Cadden v Common¬ 

wealth, 242 S.W 2d 409, certiorari 
denied 72 S Ct 1071, .343 US. 976. 
96 L Ed 1369, rehearinjf denied 73 
S.Ct. 6, 344 US 849, 97 U Ed 660 
—Prewitt v. Wilborn, 212 S.W 
442, 184 Ky. 638 

72 . Ky.—Prewitt v. Wilborn, supra. 

73 . Ky.—Johns Run Coal Co. v. Lit¬ 
tle Fork Coal Co, 3 S.W.2d 623, 
223 Ky. 230. 

73.5 Ark.—Klmery v. Shockley, 290 
S.W.2d 442 

74 . Cal —MeManus v. Red Salmon 
Canning Co, 173 P. 1112, 37 C A. 
133. 

75 . Pa.—Besse mer & L. E. R Co. v 
Ford Collieries Co., 116 A. 802, 273 
Pa 166. 

76 . Tex—Biickholts State Bank V. 
Harris, Civ App, 194 S.W. 961. 

77 . N.D.—Raad v. Grant, 169 N.W. 
588, 43 ND. B46. 

CommoiL ooiuisnt 

On appeal on the Judgrment roll. 
In absence of bill of exceptions shoe¬ 
ing the contrary, it was assumed 


encompassed by the peladings but 

covered by trial court’s findings were 

litigated by common consent. 

Utah—Jenkins v. Jenkins, 153 P 2d 
262, 107 Utah 239. 

77.5 Ga—Smith v. Davis, 45 S.E.2d 
237, 76 Ga App 164. 

78 . Ark—Magnolia Petroleum Co 
V Wasson, 92 S.W.2d 860, 192 Ark 
654. 

79. Ala—Ewart-Brewer Motor Co 
v. Cunningham, 104 So. 789, 213 
Ala 391 

80 . Ala—U. S Fidelity & Guaranty 
Co. v. Tending Bros. Co. Depart¬ 
ment Stores, 143 So. 176, 225 Ala. 
307. 

Cal —Dailey v. B & H. Transporta¬ 
tion Co., 299 P. 748, 114 C.A. 320. 

Fla—White v. Crandall, 143 So 871, 
105 Fla. 70—Stokely v. Conner, 68 
So 452, 69 Fla. 412. 

Ill—Northwest Park Diet. v. Hedcn- 
berg, 108 N.E. 664, 267 Ill. 588. 

Ohio.—Samuel v. Zanesville Bank & 
Trust Co., 171 NE. 373, 34 Ohio 
App. 439. 

Vt.—Brown v. Bristol Last Block Co., 
108 A. 922, 94 Vt. 128. 


81. Ala—Taylor v. Lunsford, 15 i 
So, 608, 26 Ala App. 127—Morgan 
V. Embry, 85 So. 580, 17 Ala.App. 
276. 

Ariz—Corpus Juris cited in Miller 
V Maddux, 295 P. 326, 37 Ariz. 
485. 

Cal—Carpenter v Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 C 2d 307, certiorari denied for 
diminution of record Neblett v. 
Carpenter. 69 S.Ct. 61, 306 U.S. 662, 
83 LEd. 354, affirmed 69 S.Ct. 170, 
305 US. 297, 83 L.Ed. 182, rehear¬ 
ing denied 69 S.Ct. 355, 306 US. 
676, 83 LEd. 437—Freeman v. 

Gray-Cowan, Inc., 25 P.2d 415, 219 
C. 85—Kirtley v. Perham, 168 P. 
351, 176 C. 333—McGlbbon v. 

Schmidt, 155 P. 460, 172 C. 70. 

Engasser v. Engasser, 170 P.2d 
116, 75 CA2d 80—Riley v. Dun¬ 
bar. 130 P.2d 771, 66 C.A.2d 462 
—Holman v. Toten, 128 P 2d 808, 
54 C.A 2d 309—Burr v. Pacific In¬ 
demnity Co., 128 P.2d 26, reheard 
133 P.2d 24, 66 C.A.2d 362—Tur¬ 
ner V. Lischner, 126 P.2d 156, 62 
C.A.2d 278—^Wynecoop v. Coats, 126 
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court must assume, in favor of the judgment ren¬ 
dered, that the evidence sustained or proved the 
pleading of the successful party,and where 
judgment was rendered against defendant on his 
cross complaint or counterclaim, and the record 
docs not contain evidence tending to sustain such 
cross complaint, or counterclaim, the reviewing court 
must assume that the allegations of the cross com¬ 
plaint or counterclaim were not proved.®®*!^ 

Certain proceedings not set out fully in the record 
on appeal will be presumed to have been regular.®^ 
Omitted portions of the record will be presumed to 
support the judgment,®®-^ and even matters which 
cannot well be made a part of the record will 


be presumed to support the judgmentWhere 
the rules of the trial court are not properly before 
the appellate court, it will be presumed that there 
was a compliance therewith,*^^ and where the judg¬ 
ment appearing in the transcript shows that it is 
based on a rule of court which does not appear in 
the record the presumption obtains that the rule 
supports the action of the trial judge in entering the 
judgment.'^i-S If the record does not disclose the 
rule applied by the trial judge, it will be presumed 
that he applied the correct rule of law.'^l-l® 

The presumptions referred to in the preceding 
paragraphs do not arise, however, from omission of 
parts of the record which were no^ considered by 


Leagrue of Neb. Municipalities v. 
Loup River Public Power Dlst, 
62 N.W.2d 682, 168 Neb. 160— 
Palmer v. Capitol Life Ins. Co. of 
Denver, Colo., 61 N.W.2d 396, 167 
Neb. 760—Gomes v State ex rel. 
Larez, 61 N.W.2d 346, 157 Neb. 
738—Caldwell v. Savage, 60 N.W. 
2d 667, 167 Neb. 603—National Plre 
Ins. Co of Hartford v. Evertson, 
60 N.W.2d 638, 167 Neb. 640— 
Ooger v. Voecks, 67 N.W 2d 621, 
156 Neb. 696—Jones v. City of 
Ghadron, 66 N.W.2d 496, 166 Neb. 
160—Wabel v. Ross, 44 N.W.2d 312, 
153 Neb. 236. 

68.10 Ala.—City of Birmingham v. 
Lynch, 197 So. 46, 29 AlaApp. 242, 
certiorari denied 197 So. 48. 240 
Ala. 24. 

Ariz—Hughes v. Young, 120 P.2d 
396, 58 Arlz. 349, 138 A.L.R 943— 
MacNell v. Vance, 60 P.2d 1078, 
48 Ariz. 187. 

Ark.—White v. White, 131 S.W.2d 
4, 198 Ark. 740. 

Cal.—Pish v. Title Guarantee & 
Trust Co., 63 P.2d 294. 8 C.2d 7. 

Fla—McClosky v. Martin. 66 So.2d 
916. 

Ind.—Snell v. Gresso, 19 N.E.2d 1011, 
216 Ind. 424. 

Kan.—Brauchi v. Brauchi, 195 P.2d 
589, 166 Kan. 542. 

Ky—Salyers v. Moran, 177 S.W.2d 
143, 296 Ky. 386. 

La.—American Bonding Co. of Balti¬ 
more V. Catlett, App, 11 So.2d 60. 

Me—Braddock v. McBurnie, 122 A.2d 
319. 

Miss.—^Wilson v. Wilson, 60 So.2d 
652, 216 Miss. 273. 

Ohio —Waloski v. Waloski, App., 69 
NE.2d 167—Cameron v. Gordon, 
App., 33 N.E.2d 1016. 

Or.—Jensen v. Rosumny, 64 P.2d 807, 
168 Or. 111. 

Tenn.—Cooksey v. Shanks, 186 S.W. 
2d 67, 23 Tenn.App 696. 

Tex.—Rogers v. Boykin, Civ.App., 
286 S.W.2d 440—Hinojosa v. San 
Isidro Independent School Dlst.. 
Civ.App., 273 S.W. 2d 666—Roper 
T. Winner, Civ.App., 244 S.W.2d 


366—Kermlt Independent School 
Dlst. No 5 V. State ex rel. Wink 
Independent School Diet. No. 1, 
Civ App., 208 S.W.2d 717—Prei- 
bisch V. Lay, Civ App., 122 S.W.2d 
670—Double Seal Ring Co. v. 
Keith, Civ.App, 107 S.W.2d 428, 
error refused—Durham v. Ilartson, 
Civ App.. 104 SW2d 948—Edwards 
V. Dunlap, Civ App., 97 S.W.2d 978, 
error dismissed. 

Va—Larchmont Properties v. Coop- 
erman, 80 S.E 2d 733, 196 Va. 784. 
Wash —Grant v. Pacific Gamble Rob¬ 
inson Co., 164 P 2d 301, 22 Wash 2d 
65—O’Neal Land Co. v. Judge, 82 
P 2d 635, 196 Wash. 224. 

Szhlblts 

The reviewing court must assume 
In support of decree that exhibits 
attached to amended bill of com¬ 
plaint, omitted from record pursu¬ 
ant to stipulation of counsel, were in 
accord with allegations of the bill. 
Fla—Standard Fertilizer Co. v. 
State, for Use of Groves, 177 So 
648, 130 Fla. 350. 

68.15 Cal.—Doyle v. McPherson, 97 
P.2d 249, 3G C A 2d 81—Franklin v 
Bettencourt. 60 P.2d 1017, 1C C A. 
2d 611. 

Ky.—Maschinot v. Moore, 120 S.W.2d 
750, 276 Ky. 36. 

68. Ala.—Sibley v. Hutchison, 118 
So. 638, 218 Ala. 440. 

Cal.—Rhoads v. Newby, 176 P.2d 893, 
77 C.A.2d 680—In re Thomson's 
Estate, 244 P. 166, 76 C A. 162— 
Bank of South San Francisco v. 
Pike, 200 P. 764. 63 C.A. 630. 

Ind.—Pattison v. Hogston, 168 N.E. 

616, 90 Ind.App. 69. 

Iowa.—Chamberlain v. Anderson, 190 
N.W. 601, 196 Iowa 866, 26 A.L.R. 
967. 

Pa.—Ganster v. Ganster, 6 Pa Diet. 
A Co. 603. 

S.C.—Erwin v. Patterson, 92 S.E.2d 
464, 229 S.C. 188 

Vt.—Trask v. Walker’s Estate, 134 
A. 863, 100 Vt. 61. 

4 C.J. p 736 note 30. 
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award no bill of exceptions being 
preserved, the arbitrators are pre¬ 
sumed duly sworn 

Ill.—City of Carlyle v Village of 
Beckemeyer, 243 lll.App. 460. 

68.5 Ark—Mitchell V. Mitchell, 248 
S.W.2d 870, 220 Ark. 493—Brooks 
V. Wooten-Epes Co., 149 S.W.2d 
663, 202 Ark. 204 

Ky.—Salyers v. Moran, 177 S W 2d 
143. 296 Ky. 386—Hall v. Hall. 168 
S.W.2d 10, 292 Ky. 772—Noe v 
Noe, 168 S.W 2d 406. 289 Ky. 166 
—Smith V. First Nat Bank of 
Williamson, 154 S.W.2d 705, 287 
Ky. 609. 

70. Ohio—Gibson v Johnson, 42 N 
E2d 689, 69 Ohio App 19. 

Wis—Welch v. Welch, 33 Wis 534. 
4 C.J. p 736 note 31. 

Use of blackboard 

In an action for damages arising 
out of an automobile accident, where 
witnesses to the accident illustrated 
their testimony before the trial court 
on a map or blackboard, which was 
not brought up with the record on 
appeal, it must be assumed that the 
trial court, in reaching its conclu.sion 
as to responsibility for the accident, 
was guided to some extent by the use 
of the diagram. 

Cal —Packer v. Wagner, 292 P. 623. 
109 C.A. 26—Godeau v. Levy, 23G 
P. 364, 72 C.A. 13. 

71. Ill.—Holloway v. Freeman, 22 
Ill. 197. 

See McHale v. McIIale, 231 Ill. 
App. 400—Joseph T. Ryeraon A 
Son V. Crawford Locomotive & Car 
Co., 187 lll.App. 640—Lauterjung 
V. Chicago Title, etc., Co., 166 Ill. 
App. 621. 

Md—Tyler v. Murray, 67 Md. 418— 
Kunkel v. Spooner, 9 Md 462, 6G 
Am.D. 332—Calvert v. Coxe, 1 Gill 
95. 

71.6 Idaho.—Judy v. Reilly Atkin¬ 
son A Co., 87 P.2d 4.61, 69 Idaho 
752. 

71.10 Cal.—Ballew v. Davis, 173 P. 
2d 817, 76 C.A.2d 418. 
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tion does not exist where the existence thereof is 
negatived by findings incorporated in the entry of 
judgment.®i-6 On the other hand, the court will 


not, for the purpose of inding reversible error, pre¬ 
sume the existence of facts as to which the record 
is silent.*^ 


Bond Co. V. City of Riverside* 32 
P.2d 661. 138 C.A. 267—Manley v. 
Paolflc Mill & Timber Co.* 260 P. 
710, 79 C.A. 641—^Ricioll v. Lynch. 
223 P. 88. 66 C.A. 63—Branagh v. 
Chicago Bonding & Surety Co.* 179 
P. 643* 89 CA. 610—Sloss v. Hol¬ 
land* 176 P. 72* 38 CJl. 318. 

Ill.—Hite V. Cincinnati* I. & W. R. 
Co.. 119 N.B. 904* 284 Ill. 297. 

Oawne v. Qundling* 16 N.£.2d 
138, 296 I11.APP. 642—Matot v. 

Barnheisel* 212 Ill.App. 489. See 
Studer v. Chicago, L. S. & S. B. 
Ry. Co.* 186 IlLApp. 110. 

Ind.—Pattison v. Hogston* 168 N.E. 
516, 90 Ind.App. 69. 

Ky—Bates v. Bates* 206 S.W. 800, 
182 Ky. 666. 

Md.—^Fidelity & Deposit Co. of Mary¬ 
land V. Thomas* 105 A. 174, 133 
Md. 270. 

Mass.—^Workers’ Credit Union v. 
Hannula, 188 N.B. 710, 285 Mass 
159. 

Mich.—Kewanee Private Utilities 
Co. V. Runsel, 239 N.W. 825, 266 
Mich. 345. 

Mo.—Norborne Land l>rainage Dlst. 
Co. of Carroll County v. Cherry 
Valley Tp, of Carroll County, 31 
S.W.2d 201* 825 Mo. 1197. 

N.T—Seibert v. Dunn. 110 N.E. 447, 
216 N.Y. 237. 

Coe V. Haight, 169 N.Y.S. 666, 
95 Mlsc. 603. 

N.D—Corpus Jurla cited in State v. 
Van Horne, 2 N.W. 1, 2, 71 N.D. 
466—Raad v. Grant, 169 N.W. 688, 
43 N.D. 546. 

Ohio.—Rauth v. Rauth, 67 NE.2d 
266, 73 Ohio App. 664—In re Kel¬ 
ley’s Estate, 34 N.E.2d 34, 68 Ohio 
App. 51. 

Okl —Garey v. Rufus Lillard Co, 
166 P.2d 344, 196 Okl. 421—Cor- 
rell V. Holt, 132 P.2d 963* 191 Okl. 
622. 

Or.—Cummings v. Central Oregon 
Bank, 223 P. 236* 110 Or. 101— 
Fones v. Murdock, 167 P. 148, 80 
Or. 340—Smith v. Anderson* 144 P. 
1168, 74 Or 90. 

S.C.—Bolt V. Gibson, 88 S.E 2d 191, 
226 S.C. 638. 

Tenn.—Wilder v. Williamson, 126 S. 

W.2d 341, 22 Tenn.App. 692. 

Tex.—Schulxe v. Light, Civ.App., 143 
S.W.2d 200—U. S. Fidelity & Guar¬ 
anty Co. V. Burton Lumber Co * 
Civ.App., 221 SW. 699, error re¬ 
fused. 

Wash.—In re Byam’s Estate, 82 P. 
2d 111, 196 Wash. 76—Corpus 
rls quoted lu Gould & Co. v. Mt. 
Baker Savings & Loan Ass'n, 68 
P.2d 841, 845, 186 Wash. 253— 

Corpus Jiuim quoted la Barker v. 
Weeks* 47 P.2d 1, 4, 182 Wash. 
384. 


Wis.—Garcia v. Chicago A N. W. Ry. 

Co.* 42 N.W.2d 288, 256 Wis. 633. 

4 C.J. p 736 note 84. 

AppUoatioa of correct principles 
In the absence of proof that de¬ 
fendant association was a fraternal 
benefit association, the appellate 
court must presume that the trial 
court applied correct principles of 
law to the facts shown and in doing 
so applied the law applicable to in¬ 
surance associations as distinguished 
from fraternal benefit associations. 
Tex.—Grand Lodge of Order of Sons 
of Hermann in State of Texas v. 
Prater, Civ.App.* 2 S.W.2d 600. 

81.5 Ohio.—In re Kelley’s Estate, 
34 N.E 2d 84. 68 Ohio App. 61. 

82. Ala.—Fancher v. Fancher, 80 So. 

2d 248, 262 Ala. 489. 

Cal—Rowe v. Holmes, 146 P.2d 46, 
63 C A 2d 46—McSweeney v. East 
Bay Transit Co.. 141 P.2d 787* 60 
CA.2d 807. 

Steiner v. Croonqulst, 238 P.2d 
690, 108 C.A.2d Supp. 895. 

Conn —Foster v. Civale, 58 A.2d 620, 
184 Conn. 469. 

Fla.—Green v. City of St. Peters¬ 
burg, 17 So 2d 617, 164 Fla. 339. 
Ga.—^Hlll V. Davlson-Paxon Co., 67 
SE.2d 680, 80 GaApp 840 
Ill—O’Rourke v. O’Rourke, 122 N.E. 
2d 829, 3 Ill.App.2d 464—Yellen v 
Bloom. 61 N.E 2d 269, 326 Ill.App 
134. 

Ind—Mays v. Welsh, 32 NE.2d 701, 
218 Ind. 356. 

Sims Motor Transport Lines v. 
Davis, App, 130 N.E 2d 82. 

Iowa—Davis v. Knight, 35 N.W 2d 
23, 239 Iowa 1338—Scott v. City of 
Waterloo, 274 N.W. 897, 223 Iowa 
1169—Pennington v. Town of Sum¬ 
ner, 270 N.W. 629, 222 Iowa 1005, 
109 A,L R. 365. 

Ky.—Behemoth Coal Co. v. Helton, 
222 S.W.2d 846. 310 Ky. 810. 

La—Daste v. Harrison, App* 176 Bo. 
429. 

Me—Levesque v. Nanny, 63 A.2d 703, 
142 Me. 390. 

Md —Prudential Ins. Co. of America 
v. Shumaker, 12 A.2d 618, 178 Md. 
189. 

Mass—Foster v. Bowen, 41 N.E.2d 
181, 311 Mass. 359. 

Minn.—Miller v. Minneapolis Under¬ 
writers Ass-n, 33 N.W.2d 48, 226 
Minn. 367—Odegard v. Connolly, 1 
N.W.2d 137, 211 Minn. 342. 

Mont.—Hatch v. National Surety 
Corp., 72 P.2d 107, 106 Mont. 246. 
Mo—^Woolery v. Todd* App., 139 S. 
W.2d 1005. 

N.H —New York Life Ins. Co. v. Sul¬ 
livan, 192 A. 297, 89 N.H. 21. 

N.J.—Lindemann v. F. W. Wool- 
Worth Co.. 3 A.2d 888* 121 NJ 
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Law 614, reversed on other 
grounds 8 A.2d 321, 123 N.J.Law 
208. 

N.M.—Douglass v. Mutual Ben 
Health & Accident Ass'n, 76 P 2d 
463, 42 N.M. 190—In re White’s 
Estate. 73 P.2d 316, 41 N.M. 631. 
N.C.—Ingram v. Easley* 42 SE.2(I 
624, 227 N.C. 442. 

N.D.—CiorpuB Juris cited iu State v. 
Van Horne, 2 N.W.2d 1, 3* 71 N.D. 
455. 

Okl—Rees v. Brown, 100 P.2d 442. 
186 Okl. 705—Hurst v. Adams, 6& 
P.2d 461, 179 Okl. 270. 

Or.—Underdahl v. Holman, 60 P.2d 
968, 155 Or. 126, rehearing denied 
62 P.2d 939, 155 Or. 125. 

Pa.—Philadelphia Suburban Water 
Co. V. Pennsylvania Public Utility 
Commission, 78 A 2d 46, 168 Pa. 
Super. 360. 

Tenn.—Yellow Bus Line v Brenner, 
213 S.W.2d 626, 31 Tenn App. 209 
Tex.—City of Dallas v. Andrews, 236 
S.W.2d 609, 149 Tex. 609 

De Pauw v. Aetna Life Ins. Co , 
Civ.App, 268 SW.2d 734—Neyland 
V. State, Civ.App, 151 S W 2d 331, 
error dismissed. Judgment correct 
—Modern Mut. Health & Accident 
Ins Co. V. Freeman, Civ App , 151 
S W.2d 240, error dismissed, Judg¬ 
ment correct—Clark v. Pecos 
County State Bank, Civ.App, 147 
S.W,2d 917—^Whisenant v. Thomp¬ 
son Bros Hardware Co., Civ.App, 
120 S.W 2d 316—Glasgow v. John 
Hancock Mut. Life Ins. Co., Civ. 
App, 117 S.W 2d 888, ailirmed 141 

5 W.2d 942, 135 Tex 470—First 
States Life Co. v. Ransom, Civ, 
App., 110 S.W.2d 143—Kennedy v. 
First-Trust Joint Stock Land Bank 
of Chicago, Civ.App., 103 S.W 2<I 
192, error dismissed—Panhandle & 
S. F. Ry. Co. V. Crawford, Civ. 
App, 198 SW. 1079—Southern En¬ 
gine & Pump Co. v. Teneha Light A 
Power Co, Civ.App.* 196 S.W. 260. 

Vt.—Village of St Johnsbury v. 
Cenedella, 194 A. 382, 109 Vt. 174 

Va.—Day v. Grove, 129 S.E. 368, 14^ 
Va. 560. 

Wash.—Corpus Juris quotsd la Gould 

6 Co v. Mt. Baker Savings & Loan 
Ass’n, 63 P.2d 841, 846. 185 Wash. 
253—Corpus Juris quoted la Bark¬ 
er V. Weeks. 47 P.2d 1, 4, 182 Wash. 
384. 

Wyo.—State ex rel. George v. Hull* 
199 P.2d 832, 66 Wyo. 251. 

4 C.J. p 736 note 35. 

Zt wlU aot be presumed thati 

(1) Cashier of a bank had author¬ 
ity to make an extraordinary agree¬ 
ment to loan money six months later, 
and in a sum exceeding the bank’s 
oapitallaatioa. 
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In support of th« ruling or decision complained the incorporation of cities,and that it acted within 
of, it will be presumed, on appeal, as to matters its corporate powers that a municipal ordinance 
not fully disclosed by the record, that a city or town or regulation was duly passed or promulgated,®® and 
was duly®® incorporated under a general law for 

Tex.—Lott V. Farmers* State Bank | (12) Mortgagor who was being j chattel mortgage Hen thereon wa» 


of Clarendon, Clv.App., 264 S.W. 
1024. 

e(2) Conditional buyer after default 
would commit breach of his duty to 
surrender truck. 

Pa.—Netter v. Quick, 168 A. 148, 802 
Pa. 200. 

(3) Constitutional question as sub¬ 
mitted on appeal rested upon the 
same constitutional provision as in 
the trial court. 

Ind.—Paul V. Walkerton Woodlawn 
Cemetery Ass’n, 184 N.E. 537, 204 
Ind. 693. 

(4) Contingent fee contract was 
ohampertous. 

Vt—D’Amato v. Donatoni, 168 A. 
564, 105 Vt. 496. 

(5) Debt was wholly paid by the 
giving of notes. 

Minn —Mikolas v. Val Blatz Brew¬ 
ing Co., 180 N.W. 109, 147 Minn. 
230 

(6) Equitable method of ascertain- 
ftig premiums due from a railroad 
with respect to insurance of its em¬ 
ployees engaged in intrastate com¬ 
merce could not be worked out. 

Mass.—Arm burg v. Boston & M. R. 

R,. 177 NE. 665, 276 Mass. 418, 
80 A L R. 1408, affirmed Boston & 
M H R. V. Armburg. 62 S.Ct 336, 
285 U S 334, 76 L.Ed. 729. 

(7) Fact that an engine was op¬ 
erated backwards interfered with the 
engineer’s ability to observe the track 
so as to make it necessary to keep 
a flagman on the lookout. 

Utah—Anderson v. Union Pac. R. 
Co, 289 P. 146, 76 Utah 324. 

(8) Highway is outside of a busi¬ 
ness or residential district, in the 
absence of evidence on question 
where appellant claims the benefit 
of the presumption for the first time 
on appeal. 

Cal —Pisanl v. Martini, 22 P.2d 804, 
132 C A. 269. 

(9) Husband's estate vested before 
the Married Woman’s Act went into 
effect. 

Mo.—I, R. Goldberg Plumbing Sup¬ 
ply Co. v. Taylor, 287 S.W. 900, 
209 Mo.App. 98. 

(10) Liabilities at the time a com¬ 
pany was declared insolvent were 
created after the date of the stock 
subscription and in reliance there¬ 
on. 

Ohio.—Martin v. Steinke, 164 N.E. 
47, 22 Ohio App. 146. 

(11) Matters were in issue under 
a former judgment. 

Ky.—Duncan v. Mason, 89 S.W.2d 
1006, 889 Ky. 670. 


sued by the holder of the mortgage 
was required to ascertain why a let¬ 
ter inclosing a check for interest had 
been returned. 

Conn.—^Mackey v. Dobrucki, 166 A. 
898, 116 Conn. 666. 

(13) Oil leases were unprofitable 
or undeveloped. 

Tex.—Texas Co. v. Continental Sup¬ 
ply Co., Com.App., 18 S.W.2d 602 

(14) Originals of fire Insurance 
policies were different from copies 
in the record. 

Tex.—Fidelity-Phoenix Fire Ins. Co. 
V. Two States Telephone Co., Civ. 
App.. 289 S.W. 726. 

(15) Pledgee of certain notes would 
attempt to enforce collection of them 
as against the makers where the 
debt had been satisfied. 

Idaho.—^Uhllg v. Diefendorf, 26 P.2d 
801, 53 Idaho 676. 

(16) Resignation was accepted, or 
that the effective date thereof was 
changed without the consent of the 
party. 

Cal —Aldrich v Chino School Diet., 
292 P 271, 109 C A. 14. 

(17) Sale of a portion of the real¬ 
ty of an intestate or an undivided 
Interest therein, would be injurious, 
in the absence of finding to that ef¬ 
fect. 

Ind—Phillips V Tribbey, 144 N.E. 
145, 82 Ind App 68. 

(18) Senior encumbrancer took 
possession under strict foreclosure 
decree in his favor. 

Conn —Bergln v. Robbins, 146 A. 
724, 109 Conn. 329. 

(19) Subcontract Involved such re¬ 
liance on a subcontractor's general 
skill and care that a subcontract 
could not be assigned. 

Mass—Barry v. Duffin, 195 N.E. 611, 
290 Mass. 398. 

(20) Te.stator’8 estate at the date 
the will was executed was as large 
as at the time of his death, in de¬ 
termining whether the Income there¬ 
of was to be accumulated. 

Conn —Shepard v. Union & New Hav¬ 
en Trust Co., 138 A. 809, 106 Conn. 
627. 

(21) Undisputed evidence showed 
title in plaintiffs, where there was 
no finding to that effect, nor chal¬ 
lenge of any refusal to make such 
finding. 

Tex.—Hutchison v. Dwyer, Civ. 
App., 289 S.W. 1021, reversed on 
other grounds. Com.App., 296 S.W. 
500. 

(22) Value of casing in an oil well 
at the time plaintiff foreclosed its 
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two thousand dollars merely because- 
plaintiff alleged that its value at the 
time of a subsequent conversion was 
two thousand dollars. 

Tex—Keystone Pipe & Supply Co. 

V. Osborne, Civ.App., 73 S.W.2<f 
120 . 

83. Mo.—State ex rel. Prank v. Teg- 
ethoff, 89 S.W 2d 666, 338 Mo. 328. 

Tex—Pinson v. Vesey, 56 S.W. 698,. 
23 Civ.App. 91. 

84. Ind.—Bessonics v. Indianapolis, 
71 Ind. 189—Logansport v. Dick, 
70 Ind. 65, 36 Am.R. 166. 

86 . Mo.—Kansas City v. Block, 74 
S.W. 993, 176 Mo. 433. 

Good faith 

Minn—Otter Tail Power Co. v. Vil¬ 
lage of Elbow Lake, 49 N.W 2d 197, 
234 Minn. 419, 27 A L.R 2d 906. 

86 . Cal.—Susanville v. Long, 77 P- 
987, 144 C. 362. 

4 C J. p 737 note 41. 

Purpose of ordlnaaoe 

The supreme court will assume 
that an ordinance submitting a road 
bond issue to a vote of property tax¬ 
payers carried out the purpose for 
which the committee appointed by 
the police jury recommended that th»» 
election be called, in the absence of 
a contrary showing 
La.—Parker v. Police Jury of Rapid¬ 
es Parish, 109 So. 353, 161 La. 675 

Tacts recited in ordinance 

The supreme court may presume. 
In the absence of contrary proof, that 
a city made a bona fide arrangement 
with the public works department 
for the state to pay part of street¬ 
paving cost, as stated in an assess¬ 
ment ordinance. 

Ill.—City of Geneseo ▼. Shearer, 167 
NE 28, 326 Ill. 82. 

Statutory requirements 

Where attack on ordinance was 
not directed at manner In which it 
was introduced, considered, and en¬ 
acted, supreme court would not as¬ 
sume that statutory requirements 
for passage were not observed. 

Fla.—McCall v. State ex rel. Daniels, 
23 So.2d 492, 156 Fla. 437. 

Begnlarity of minutes 

Where minutes of town board 
meetings failed to disclose adoption 
of certain ordinance, presumption of 
regularity attaching to such minutes 
required supreme court, on appeal, 
to assume that such ordinance was 
never adopted by town board 
Wls—Gabe v. Town of Lake, 78 N. 

W. 2d 609, 271 Wls. 391. 
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is valid,87 and that, if in existence at the time of 
trial, was in force at the time a claim thereunder 
arose ;88 that every act necessary to the organiza¬ 
tion of a county was done;*® that boundaries of 
county precincts were established by the proper gov¬ 
erning body of the county under the general lawj^o 


that a county bond issue was for permissible neces¬ 
sary purposes and that county warrants were 

valid.82 

So in some cases presumptions will be indulged as 

to the execution,83 filing,®^ recording,35 existence,^® 
identity,37 validity,*® ownership,** contents,^ and 


87. Ala.—Messer v. Southern Air¬ 
ways Sales Co.. 17 So.2d 679, 245 
Ala. 462. 

Cal.—Redwood Theatres v. City of 
Modesto. 196 P 2d 119. 86 C.A.2d 
907—Harris v. City of Piedmont. 
42 P.2d 356. 5 C.A.2d 146. 

Mich.—People v. Krotklewlcz. 282 N. 

W. 852. 286 Mich. 644. 

Mo.—Grossman v. Public Water Sup¬ 
ply Dlst. No. 1 of Clay County, 96 
SW.2d 701, 339 Mo. 344. 

N.J.—Everson v. Board of Ed. of 
Ewing Tp.. 44 A.2d 333, 133 N.J. 
Law 850, affirmed 67 S.Ct. 604. 330 
U.S. 1, 90 L.Ed. 711. 168 A.L.R. 
1392, rehearing denied 67 S Ct. 962, 
330 U.S. 855, 91 L Ed. 1297. 

Okl.—Peerless Realty & Operating 
Co. V. City of Tulsa, 87 P.2d 118, 
184 Okl. 335. 

Pa.—Breitinger v. City of Philadel¬ 
phia. 70 A.2d 640. 363 Pa. 512. 

Borough of Dunmore v. Conrad, 
76 Pa.Super. 473. 

88. Ill.—Atchison, etc., R. Co. v. 
Feehan, 36 N E. 1036, 149 Ill 202. 

89. Tex.—McCaleb V. Rector, Civ. 
App.. 78 S.W. 956. 

90. Ala.—State ex rel. Edmunds v. 
Moses. 164 So. 662, 231 Ala. 216. 

91. N C —Board of Com’rs for Mc¬ 
Dowell County V Assell, Goetz & 
Moerlein, 140 S E, 34, 194 N.C. 412, 
rehearing denied 143 S.E. 474, 195 
N.C. 719. 

98. Tex.—Austin Bros. v. Patton, 
Com.App, 294 S.W. 537. 

93. Ala.—C. D. Chapman & Co. v. 
Culllfcr, 120 So. 297, 23 Ala.App. 
31. 

Ga—Handshaw v Brannen, 88 S.E. 

909, 19 Ga.App. 126. 

Ind.—Boyd v. Michales, 165 N.E. 54, 
85 Ind. App. 684—General Realty 
Co. V. Silcox, 146 N.E. 408, 84 Ind. 
App. 451. 

Ky—Stone v Morrison, 294 S.W. 
179, 219 Ky. 624. 

Mich.—^Whitehead & Kales Co. v. 

Taan, 208 N.W. 148, 233 Mich. 697. 
Mo.—State ex rel. and to Use of 
Ross V. Lamb, 26 S.W 2d 83. 

Okl.—Cook V. Fisher, 204 P. 927, 86 
Okl. 109. 

Pa.—Leese v. Bernard Gloekler Co., 
136 A 206, 287 Pa. 296. 

Tex.—Perkins v. Campbell, Civ.App., 
63 S.W.2d 667. 

4 C.J. p 737 note 48. 

Compstsaioy of gra&tor 

(1) Where there was no finding In 
a suit to cancel a subseauent deed 
correcting a description that the 


grantor was mentally incompetent 
when the first deed was made, the 
presumption was, in an action on a 
policy of fire insurance, that she was 
legally competent to make the deed 
covering the property insured. 

Ark.—^Franklin Fire Ins. Co. v. 
Holmes, 69 S.W.2d 281, 188 Ark. 
1063. 

(2) So without any finding by the 
chancellor that complainant was in¬ 
sane on a certain date when he ex¬ 
ecuted a bill of sale and certain deeds 
in making a partnership settlement, 
it would be presumed on appeal that 
he was sane. 

Ill.—Omer v. Vollbracht, 117 N.E. 
1021, 281 Ill. 188. 

94 . Ark—Cook v. Dobbs, 65 S.W.2d 
644, 188 Ark. 393 
4 C.J. p 737 note 49. 

96. Ala—Cole v. Gay & Bruce, 104 
So. 774, 20 Ala App. 643. 

4 C.J. p 737 note 60. 

96 . Ark—Embry v Neighbors, 213 
S.W 741, 139 Ark, 313. 

Cal—Nevin v. Mercer Casualty Co., 
56 P.2d 251, 12 C.A 2d 222. 

Colo—Barrios v. Pleasant Valley & 
Lake Canal Co., 17 P.2d 801, 91 
Colo. 663. 

4 C J. p 737 note 61. 

Told agreement 

The appellate court cannot assume 
the existence of an agreement that 
a deed containing clauses giving 
the grantee the right to rents, is¬ 
sues, and profits from property con¬ 
veyed should not be recorded so as 
to entitle the grantor to retain a life 
estate in the rents and profits as 
against the wife of the grantee 
where such an agreement would, in 
any event, have been void. 

Cal.—Resh v. Pillsbury, 65 P.2d 264, 
12 C.A.2d 226. 

97. Colo.—Thompson v. Commercial 
Union Assur. Co., 78 P. 1073, 20 
Colo.App. 331. 

4 C.J. p 737 note 62. 

98 . Cal.—San Diego Improvement 
Co. V. Brodie, 8 P.2d 1027, 216 C. 
97. 

Wilson V. Los Angeles County 
Civil Service Commission, 246 P. 
2d 688, 112 C.A.2d 450. 

Ga.—Jones v. American Tire Co. of 
Buckhead, 80 S.E.2d 682, 210 Ga. 
497. 

Mont.—State v. American Bank & 
Trust Co. of Great Falls, Mont, 
247 P. 836, 76 Mont. 445. 
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Mo.—Powell V. Pinkley, 180 S.W.2d 
746. 

Frederich v. Tobaben, App., 124 
SW.2d 692. 

99. Cal.—^Kemp ▼. Campbell, 49 P. 
2d 872, 9 C.A.2d 298. 

Mass.—Thurlow v. Thurlow, 66 N.E 
2d 902, 317 Mass. 126. 

Va.—Grace Securities Corporation v 
Roberts, 164 S E. 700, 158 Va. 792 

1. Ala.—First Nat. Bank v. Robert¬ 
son, 127 So. 221, 220 Ala. 664— 
Sovereign Camp, W. O. W. v. Bass. 
86 So. 273, 204 Ala. 28. 

Boozer v Shelnut, 130 So. 171. 
24 Ala.App. 6, certiorari denied 
130 So. 172, 221 Ala. 662. 

Ark—Newald v. Valley Farming Co, 
202 S.W. 838, 133 Ark. 466. 

Cal.—Heffner v. Gross, 178 P. 8GO. 
179 C. 738. 

Lo Prestl v. Manning, 13 P fd 
1002, 126 C.A. 442—U. S Fidelity 
& Guaranty Co. v. Smith, 276 P 
878, 97 C.A. 492—McCain v City 
of Oakland. 199 P. 841, 63 C.A. 3 3— 
Glos v McBride, 191 P. 67, 47 C. 
A. 688—New York Life Ins Co 
V. Daley, 143 P. 1033, 25 C A 376 

Ga—Farmers’ Protective Fire Ins 
Co. v. Portrura & Altman, 90 S K 
49, 145 Ga. 825 

Ill,—Davis v. Mosbacher, 252 Ill. 
App 536. 

Iowa—Jones v. Southern Surety Co., 
230 NW. 381, 210 Iowa 61. 

Ky.—Louisville & N. R. Co. v. G.u- 
rard, 72 S W.2d 1024, 256 Ky. 127 

La.—Benjamin v. Standard Acc. Ins 
Co. of Detroit, 94 So. 428, 152 La 
874. 

Mass —Radovsky v. Wexler, 173 N E 
409, 273 Mass. 254. 

Miss —American Hoi.st & Derrick Co. 
V. Lynn, 3 48 So. 351, 167 Miss 93. 

Mo—Hudler v. Muller, 66 S.W.2d 
419. 

General American Life Ins. Co 
V. Barton, 125 S.W.2d 886, 233 Mo 
App. 548—Stumbaugh v. Hall, App , 
80 S W 2d 160—Darr v. Gratiot 
Bldg. Co., App., 198 S.W. 481. 

Mont—In re Ft. Shaw Irr. Dist., 261 
P. 962, 81 Mont. 170. 

N.T.—Smith v. Metropolitan Life Ins 
Co., 211 N.Y.S. 766, 126 Misc. 670. 

Pa.—Orient Building & Loan Ass’n 
V. Freud, 148 A. 841, 298 Pa. 431. 

Tex.—Christie v. Hudspeth County 
Conservation and Reclamation Dist. 
No. 1, Civ.App., 64 S.W.2d 978— 
Boulware v. Kompner, Civ.App., 36 
S.W.2d 627. 

Wash.—Gould & Co. t. Mt. Baker 
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value of papers, documents, and written instru¬ 
ments,^ as well as to the consideration therefor,^ 
and their nature and effect.^ 

While sometimes it will be presumed that the 
ag:reement sued on rests in parol in case there is 
nothing to show it to be in writing,® it will be pre¬ 


sumed that it is in writing where such presumption 
is necessary to support the judgment,® as where the 
agreement is within the statute of frauds.*^ 

Further, it will be presumed that public officials 
lawfully performed, or will perform, their duties,® 


.Savings & Loan Ass’n, 53 P.2d 841. 
185 Wash. 253. 

4 C.J. p 737 note 53. 

8. Ark.—Bank of Shirley v. Smith, 
26 S.W2d 440, 181 Ark. 243—Shel¬ 
ton V, Landers, 270 S W. 622. 167 
Ark. 638. 

La— GUS.S V. Mathews, 166 So. 765, 
179 La. 1033. 

3. Ark.—Arlington Hotel Co. v. Rec¬ 
tor, 186 SW. 622, 124 Ark 90. 

N.y.—Katz V. Mendelsohn, 184 N.E 
46. 260 N.T. 434. 

Tex—Johnson v. Fraser, Civ.App., 
68 SW.2d 1072—Oilmen’s Recipro¬ 
cal Ass’n V. Gilchreas, Civ.App., 
283 S.W. 633. 

Xnadeanaoy not presumed 

The court of appeals cannot as¬ 
sume that a sale for partition of 
half a tract was for a grossly in¬ 
adequate price, because for less than 
a third of what in a former opinion 
it stated the whole tract was worth, 
there being no evidence of relative 
value or improvement. 

Ky.—^Vandorpool’s Heirs v. Vander- 
pool's Heirs and Creditors, 188 S. 
W. 461, 171 Ky. 381. 

4. Ala.—McDowell v. Ilutto, 136 So. 

322, 223 Ala. 307—Whitmire v. 

Spears, 103 So. 668, 212 Ala, 683 

Ark,—Hempstead County v Wilson, 
222 SW 48, 144 Ark 267—Muse 
V Eastham, 217 S.W. 16, 141 Ark. 
295. 

Cal.—Security Trust & Savings Bank 
of San Diego v. A. H. Frost Co., 
14 P2d 346, 126 C A. 94—Boxwell 

V. Sylvia, 4 P.2d 787, 117 C.A. 762 
—Saunders v. Isom, 291 P. 438, 108 
C A. 303—In re Stockton’s Estate, 
274 P. 1022, 97 C.A. 167—Paul v. 
Salislan, 262 P. 779, 87 C.A. 721. 

Colo—Townsend v. Townsend, 236 
P. 1017, 77 Colo 322. 

Conn —New England General Con¬ 
tracting Co. V. Brennan Stone Co., 
176 A. 921, 119 Conn. 296. 

Del.—Hercules Powder Co. v. Penn¬ 
sylvania R Co., 122 A. 646, 2 W. 

W. Harr. 309. 

Fla.—Logan v. Alderi, 148 So. 872, 
110 Fla. 439. 

Iowa.—Ottumwa Nat. Bank v. Starns, 
210 N.W. 466, 202 Iowa 412. 

Ky.—John L. Humbard Const Co. v 
City of Middlesboro, 36 S.W. 2(1 
38, 237 Ky. 662—Job Iron & Steel 
Co. v. Layne, 166 S.W. 978, 169 Ky. 
209. 

Md.—Hebb v. Mason, 122 A. 318, 143 
Md. 345. 

Mass.—Palmer v. Boston Penny Sav. 
Bank, 17 K.E.2d 899, 301 Mass. 540, 


120 A.L.R. 633—Greek Orthodox 
Community v. Malicourtis, 166 N.E. 
863, 267 Mass. 472. 

Mo.—Kansas City Laundry Service 
Co. V. Jeserlch, 247 S.W. 447, 213 
Mo.App. 71. 

S.D.—First Trust & Savings Bank v. 
McVeigh, 211 N.W. 446, 60 S.D 
604. 

Tex.—Mercantile Nat. Bank at Dal¬ 
las V Hickman. Civ.App., 80 S.W. 
2d 488—Puller Const. Co, v. Great 
Southern Life Ins. Co., Civ.App., 
16 S.W. 2d 642—Bennett v. Rose 
Mfg. Co, CivApp., 266 S.W 308. 
Wash—Church v. Brown, 272 P. 611, 
160 Wash. 178 
4 C.J. p 737 note 64. 

5. Ky.—Treas v. Bank of Marshall 
County, 28 S W.2d 43. 234 Ky. 376 

Vt.—St. Albans Granite Co. v. El- 
well & Co., 92 A. 974, 88 Vt. 479. 

4 C.J. p 737 note 66. 

6. Ky.—^Myers v. Saltry, 173 S.W. 
1138, 163 Ky. 481, Ann Cas 1916E 
1134, motion denied Meyers v. Salt¬ 
ry. 176 SW. 626, 164 Ky 360. 

7. Cal — Boteler v. Koulouris, 37 P. 
2d 136, 1 C A2d 666. 

4 C.J. p 737 note 57. 

a Ala—Kittrell v. Hatter, 10 So.2d 
827, 243 Ala. 472. 

Ariz.'—Lockwood v. Jordan, 231 P.2d 
428, 72 Ariz. 77—Conway v. Mosh¬ 
er. 103 P2d 466, 66 Ariz. 467. 

Cal.—Ransom v. Los Angeles City 
High School Dist. of Los Angeles 
County. 277 P.2d 466, 129 C.A.2d 
600—Duvall V. T. W. A., 219 P.2d 
463, 98 C.A 2d 106—Mears v. Jeffry, 
182 P2d 294, 80 CA.2d 610—Bank 
of South San Francisco V. Pike, 
200 P 764, 63 C.A. 630. 

Ind—Denny v. Carpenter Const. Co., 
168 NE. 242, 91 Ind.App. 244. 

Iowa—Doherty v. Edwards, 290 N. 
W. 672, 227 Iowa 1264—Arends v. 
De Bruyn, 262 N.W. 249—Ford Hop¬ 
kins Co. V. Iowa City, 248 N.W. 
668 . 

Kan.—Bohl v. Teall, 126 P.2d 216, 

166 Kan. 506. 

Ky.—McIntosh v. Wllholt, 132 S.W. 
2d 89, 279 Ky. 676. 

Md.—Meese v. Goodman, 176 A. 621, 

167 Md. 668. 

Mich—Huse v. Snodgrass, 47 N.W. 

2d 696, 330 Mich. 466. 

Mo—Johnson v. Baumhoff, 18 S.W. 
2d 13, 322 Mo. 1017. 

R.I.—Higgins v. Green, 186 A. 686, 
61 R.I. 330. 

Tenn.—State v. Harris, 76 S.W. 2d 
324, 168 Tenn. 159. 
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Tex.—City of Houston v. Chapman, 
123 SW.2d 662, 132 Tex. 443—City 
of Amarillo v. Stapf, 101 S.W.2d 
229, 129 Tex. 81. 

Davis V. City of San Antonio, 
Civ.App, 136 S W.2d 306, error re¬ 
fused—Vera v. Robinson, Civ.App., 
16 S.W.2d 860. 

Va.—Jacob v. Commonwealth, 138 S. 
E. 674, 148 Va 236. 

Wis.—State ex rel. Attorney General 
v. Pasekas, 269 N.W. 700, 223 Wis. 
366. 

4 C.J. p 736 note 36. 

Szoeedlag authority 

(1) It will not be presumed that 
public officers acting officially ex¬ 
ceeded or will exceed their authority. 
Ark.—Shroll v. Newton County, 296 

S.W. 1, 173 Ark. 1121 
Md—Kahl v. Consolidated Gas. Elec. 
Light & Power Co. of Baltimore, 
60 A 2d 764, 191 Md. 249. 

(2) Thus, where an owner, con¬ 
tracting with a county to pay delin¬ 
quent taxes on his cattle in install¬ 
ments, sought an injunction restrain¬ 
ing a sale under a distress warrant, 
but did not appeal from that portion 
of the order permitting a sale for 
all unpaid taxes other than those 
represented by the contract, it would 
be assumed that the owner was about 
to remove the cattle from county and 
that a distress warrant was properly 
issued on such ground. 

S.D.—Thompson v. Wordeman, 266 
NW. 142, 64 SD. 261. 

Pacts considered in making loan 

The supremo court will presume 
that the rural credit board, in mak¬ 
ing a loan on property encumbered 
with a drainage assessment, consid¬ 
ered the assessment in arriving at 
the amount of loan, since the board 
has authority to pay such assess¬ 
ments. 

5 D —State v. Day County, 266 N.W. 
726, 64 S.D. 370. 

Making correct statements 

(1) It must be presumed. In the 
absence of a showing to the con¬ 
trary, that a statement, in the reg¬ 
ister’s report of a sale in lieu of par¬ 
tition, that it was made on the day 
advertised for the sale, is a correct 
statement of the fact; and a paper, 
purporting to be the advertisement of 
a sale to be made on another day 
does not destroy the presumption, 
but only requires an Inference that 
the register changed his mind as to 
the date on which the sale should 
i be made. 
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and acted in good faith that statutory require- i ous judgment or order not appealed from was cor- 
ments were or will be complied with;® that a prcvi- [ rect;i® that a tender was not made until a par- 


Ala.—Wilson v. Henderson, 90 So. 
285, 206 Ala. 472. 

(2) In a quo warranto proceeding 
to oust constables appointed for new¬ 
ly created townships, the supreme 
court must accept as true the facts 
recited in the resolution of the coun¬ 
ty court justifying* the creation of 
such townships. 

Mo.—State ex rel. Frank v. Teget- 
hofr. 89 SW.2d 666, 338 Mo. 328. 
▲ppointmeat of appraisers 

The supreme court cannot pre¬ 
sume, before time for city’s appoint¬ 
ment of appraisers to assess beno- 
nts in its proceeding to condemn 
lands for flood control Improvements, 
that city’s governing body will not 
make such appointments as required 
by law, 

Kan.—Cow Creek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son. 200 P.2d 299. 166 Kan. 78. 

8.5 La.—Hart wig Moss Ins. Agen¬ 
cy V. Board of Com'rs of Port of 
New Orleans, 19 So.2d 178, 206 La. 
895. 

8 . Ala—Life Ins Co. of Virginia v 
Newell. 137 So. 16. 223 Ala 401— 
Cardwell v. City of Dothan, 128 
So. 794, 221 Ala. 412—Nixon v City 
of Anniston, 121 So. 514, 219 Ala 
219. 

Arlx—Mosher v. Sabra, 273 P. 634. 
34 Ariz. 536. 

Ark.—Green v, Holzer, 177 SW. 903, 

118 Ark. 633—Robinson v. Wynne. 
134 S.W. 319, 97 Ark. 366 

Cal.—City of Oakland v. Garrison. 
228 P. 433, 194 C. 298—Pay Im¬ 
provement Co. V. Rankenberg. 225 
P. 751, 193 C. 488—Page v. May¬ 
ors, 216 P. 31, 191 C. 263. 

Lenning v. Chiolo, 147 r.2d 410, 
-63 C.A.2d 611—Butler v. Hastings, 
84 P.2d 751, 139 C.A. 641—Los An¬ 
geles Warehouse Co. v. Los Ange¬ 
les County. 33 P.2d 1068, 139 C A. 
368—Biscay v. City of Burlingame, 
15 P.2d 784, 127 C.A. 213—Fergu- 
aon V. Gardner, 260 P. 961, 86 C A. 
421—Jones v. Alameda, 259 P. 976, 
86 C.A. 607—Bell v. Fee Title Co, 
231 P. 598, 69 C A. 487—^Woodstone 
Marble & Tile Co. v. Dunsmore 
Canyon Water Co., 190 P. 213, 47 
C.A. 72. 

Colo —Goerke v. Board of Trustees 
of Town of Manltou, 4 P.2d 909, 89 
Colo. 510. 

Conn.—McGann v. Allen, 134 A. 810, 
105 Conn. 177. 

Ill.—Nugent V. Toman, 28 NE.2d 
43, 372 111. 170—People v. Martin, 

119 N.E. 296, 283 Ill. 880. 

Ind.—Hasss v. Bielefeld* 160 N.B. 
413, 197 Ind. 498—Elston v. Castor, 
101 Ind. 426, 61 Am.R. 754. 

Iowa.—Michael v. Town of Logan, 73 
N.W.2d 714—Farber v. Ritchie, 238 


N.W. 486. 212 Iowa 396—Reming¬ 
ton V. Machamer, 186 N.W. 88, 192 
Iowa 1098—Sonka v. Yonkers, 180 
N.W. 876, 191 Iowa 699. 

Ky.—Harlan County v. Cornett, 261 
S.W. 849, 203 Ky. 41. 

La.—Bailey v. Central Commission 
Co.. App., 161 So. 325. 

Md.—Reed & Fibre Products Corpo¬ 
ration V. Rosenthal, 138 A. 665, 153 
Md. 601. 

Mass —Caron v. American Motorists’ 
Ins. Co. of Chicago, Ill., 178 N.E. 
266. 277 Mass. 156. 

Miss.—New Orleans & N. E. R. Co. 
V. State Highway Commission, 144 
So. 558, 164 Miss. 843. 

Mo.—^Williams v. Maxwell, 82 S W 
2d 270—State ex rel., to Use of 
Thompson v. Sanderson, 77 S.W 
2d 94—Norbome Land Drainage 
Dist. Co. of Carroll County v. 
Cherry Valley Tp., of Carroll Coun¬ 
ty, 31 S.W 2d 201. 326 Mo. 1197 
—State ex rel. and to use of Mc¬ 
Kee V. Clements, 219 S.W. 900, 281 
Mo. 195—Linn County Bank v. Clif¬ 
ton. 172 SW. 388, 263 Mo 200. 

Mont—Thomson v. Nygaard, 41 P. 
2d 1. 98 Mont. 529—Briggs v. Great 
Northern Ry. Co., 16 P.2d 840, 92 
Mont. 463—In re Ft Shaw Irr. 
Diet., 261 P. 962, 81 Mont. 170— 
Gorie* V. Rock Creek Ditch Co., 
216 P. 778, 67 Mont. 566. 

N Y —Ozurovlck v, Gumpel, 180 N. 
YS. 407. 

N.C.—Quick V. Federal Land Bonk 
of Columbia, 181 S.E. 746, 208 N C. 
562. 

Ohio.—^Kentucky Joint Stock Land 
Bank of Lexington, Ky. v. Jewett, 
9 N.B.2d 915, 56 Ohio App. 422. 

Okl.—Le Flore v. Steen, 261 P. 1022, 
123 Okl. 84, certiorari denied Steen 
v. Le Flore, 47 S.Ct. 768, 274 US 
758, 71 L.Ed. 1337—Simmons v 
Stuckey, 241 P. 124, 113 Okl. 200 
—Vann v. Adkins, 234 P 644, 109 
Okl. 12. 

Or,—George v. Oregon, C. & E. Ry. 
Co.. 247 P. 780, 118 Or. 602. 

Tenn.—Rugg v. Green, 2 Tenn App. 
406. 

Tex.—City of Wichita Falls v. Robi¬ 
son, 46 SW.2d 965, 121 Tex 133. 

Love V. Rockwall Independent 
School Dist, Com.App., 238 S.W. 
642. 

Williams v. De Fee, Civ.App., 77 
SW.2d 729—Newman v. National 
Loan & Investment Co., Civ.App., 
44 S W 2d 1006—First Baptist 
Church V. City of Port Worth, 17 
SW.2d 130, affirmed, Com.App., 26 
S.W.2d 196—Haskins v. Henderson, 
Civ.App., 2 S.W.2d 864—State Bank¬ 
ing Board v. Pilcher, Civ.App., 266 
S.W. 996, reversed on other 
grounds. Com App., 270 S.W. 1004 
—George v. Smith, Civ.App., 237 
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S.W. 825, error refused—Fenton 
v. Miller, C1V.APP., 218 B.W. 14. 
Va.—Brophy v. Commonwealth, 114 
S.E. 782, 134 Va. 250. 

Wash.—United Cigar Stores Co. of 
America v. Florence Shop. 17 P. 
2d 871, 171 Wash. 267—Seattle 

Cabinet Works v. Nordby Hat 
Shops, 248 P. 78. 140 Wash. 140— 
Pratt v. City of Seattle. 189 P. 565, 
111 Wash. 104—Mitchell v Blue 
Star Mining Co., 167 P, 130, 98 
Wash. 191. 

4 C.J. p 736 note 37. 

Intent 

The appellate court will assume 
that the parties Intended to contrai't 
with reference to the law. 

Ind—Allied Magnet Wire Corpora¬ 
tion V. Tuttle, 164 N.B. 480, 199 
Ind. 166. 60 A.L.R. 252, rehearing 
denied 156 N.E. 658. 199 Ind. 166. 
Nonoompllanoe not presnmod 

It will not be presumed that a mu¬ 
nicipality did not comply with statu¬ 
tory provisions. 

Ill.—Huggins V. City of Plnckney- 
ville. 239 Ill App. 213. 

Begnlarlty of proceedings 
Where a city’s call for pavement 
bids, the resolution of necessity, 
and the notice to the bidders were 
not contained in the abstract on ap¬ 
peal, the supreme court will pre¬ 
sume them to be in regular form 
consistent with the district court’s 
decree. 

Iowa—Hoffman v. City of Musca¬ 
tine, 232 N.W. 430, 212 Iowa 867, 
77 A.LR. 680. 

Bsplsvln 

There is a presumption on appeal 
that the officer seizing goods under 
a writ of replevin proceeded legally, 
as by taking the required bond before 
executing the writ. 

Iowa.—McGuflie v. Dervine, 1 Greene 
261. 

Me.—Shoroy v. Hussey, 32 Me. 679. 

10 . Ala.—Harbin v. Burrow, 172 So. 

910, 27 Ala.App. 381. 

Cal.—Swanson v. Tearney, 196 P.2d 
49, 87 C.A.2d 191. 

Ky—Ward v. Vanhoose, 300 S.W. 
337, 222 Ky. 135. 

Md.—Ex parte Braller Mining Co., 
146 A. 240, 157 Md. 376. 

Okl.—Sabin v. Levorsen, 145 P.2d 
402, 193 Okl. 320, certiorari denied 
64 act. 205, 320 U.S. 792, 88 L.Ed. 
477, rehearing denied 64 S.Ct, 368. 
320 U.S. 815. 88 L.Ed. 492. 

mognlaxlty of moratorium proceed- 
lags 

Cal.—^Holland v. Pendleton Mortg. 
Co., 143 P.2d 493, 61 C.A.2d 670. 

JoriadietioiL of foreiga. oonrl 

In determining whether foreign 
court had jurisdiction to render Judg- 
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ticular time,i^ that, when shown to have been 
made, it continued;^* that a required notice was 
duly given that contractual obligations were ful¬ 
filled;^^ that parties acted, and will act, in good 
faith that particular persons were authorized to 
act as they did;^® that the trial court was correct 


in treating decedent’s estate as personalty that 
a private corporation is solvent, and a going con¬ 
cern,that it was lawfully incorporated,^®-® and 
that it acted regularly and within its corporate pow¬ 
ers,^® and that it acted in the best interests of and for 


ment, reviewing court was required 
to presume that such court would 
not act unless it had Jurisdiction of 
parties and of subject matter on 
which it purported to render Judg¬ 
ment. 

Ind.—Berry-Bnright Lumber Co. v. 
Gardner, 7 N.B.2d 528. 104 Ind. 
App. 9. 

11. Tex.—Hubbard First Nat. Bank 
V. Cleland, 82 S.W. 837, 36 Tex. 
Clv.App. 478. 

4 C.J. p 736 note 38. 

12. Iowa.—^West v. Averlll Grocery 
Co., 80 N.W. 655, 109 Iowa 488. 

Ky.—Lewis v. Helton, 139 S.W. 772, 
144 Ky. 695. 

4 C.J. p 736 note 39. 

13. Ark—Hailey v. City of Magno¬ 
lia. 126 SW2d 273, 197 Ark. 1047. 

Cal.—In re Espinosa's Estate and 
Guardianship, 176 P. 896, 179 C. 189 
—Gill V. Southern Pac. Co, 161 P. 
1153, 174 C 84. 

Garibaldi v. Daly City, 147 P.2d 
122, 63 CA2d 480—Taylor v Haw¬ 
ley, 45 P 2d 226. 6 C A 2d 676—For¬ 
rest V. Fink, 234 P. 860, 71 C.A. 
34. 

Conn—Gill v. Bromley, 140 A. 721, 
107 Conn. 281. 

Ort —Handshaw v. Brannen, 88 S.E. 

909. 18 Ga.App. 126. 

Ill—People V. Hansen, 262 Ill.App, 
212 See North Side Sash & Door 
Co V Schuctz, 189 Ill App. 379. 
Iowa—City of Ottumwa v. McCarthy 
Improvement Co., 160 N.W. 686. 
175 Iowa 233, AnnCas.l917E 1077, 
modified on other grounds and re¬ 
hearing denied 164 N.W. 806, 176 
Iowa 233. Ann Cas 19I7E 1077. 

Md —Central Trust Co. of Maryland 
V American Foundry & Mfg. Co., 
141 A. Ill, 164 Md. 477. 

Mass —Hebb v. Gould, 49 N.E.2d 
450, 814 Mass. 10. 

Miss.—McDowell v. Minor, 130 So 
484. 158 Miss. 360. 

Mo.—Lemon v. Garden of Eden Drain¬ 
age Dlst. of Charlton County, 275 

5 W 44. 310 Mo 171. 

Pa.—Oppenhelmer v. Comly, 8 Serg. 

6 R. 3. 

Tenn.—State ex rel. Wolfe v. Hene- 
gar, 176 SW.2d 553, 180 Tenn. 426. 
Tex.—McHugh V. Peck, 29 Tex. 141. 
4 C.J. p 737 note 40. 

Oonstmotivs notlos 

In replevin by a mortgagee to re¬ 
cover possession of mortgaged chat¬ 
tels, title to which the mortgagor ob¬ 
tained after the execution of the 
mortgage, where there was nothing 
in the agreed statement of facts to 

6 C. J.S.--67 


Indicate that the seller of the chat¬ 
tels. on taking a mortgage on the 
property, had actual knowledge of 
plaintiff's mortgage, it must be pre¬ 
sumed that it had only constructive 
notice. 

Ark.—Jordan v. Wilkerson & Carroll 
Cotton Co., 238 SW. 780, 162 Ark. 
533. 

Waiver of objeotioiui 

Where question which was trans¬ 
ferred by trial court to supreme 
court without ruling, and which in¬ 
quired as to validity of notice of tax 
sale, was not briefed or argued by 
cither party, it was assumed by su¬ 
preme court that objections to notice 
had been waived and notice was 
treated as sufficient. 

N.H.—^Automatic Sprinkler Corp. of 
America v. Marston, 54 A.2d 164, 
94 N.H. 375. 

14. Tex —Knaur v. Jones, Com. App , 
6 S W.2d 491. 

St Louis Southwestern Ry. Co. 
of Texas v. Morchead. Clv.App, 
207 S.W. 336, error refused. 

15. Ala—Gaines v. Malone, 7 So.2d 
263, 242 Ala 595. 

Ark —Cotton v Brasher, 298 S W. 
1035, 175 Ark. 209. 

Cal—Stevens v. Kelley, 134 P.2d 66, 
57 C A.2d 318. 

Conn.—Appeal of Beach, 138 A. 905, 
107 Conn. 1, error dismissed Beach 

V. Beach, 49 S Ct 7. 278 U.S. 661. 
73 L Ed. 668—Coleman v. Francis, 
129 A 718, 102 Conn 612 

Iowa.—Farber v. Ritchie, 238 N W. 
436, 212 Iowa 396—Jones v. South¬ 
ern Surety Co., 230 N.W. 381, 210 
Iowa 61. 

Md.—Ahrenberg v. Brown, 139 A. 280, 
163 Md 698. 

Minn.—First Nat. Bank v. National 
Liberty Ins. Co. of America, 194 
NW. 6, 166 Minn. 1, 38 A L R. 380 
Okl.—Ralls V. McMillan, 100 P 2d 
1004, 187 Okl. 104. 

Tenn —Still v. Equitable Life Assur. 
Soc. of U. S., 64 SW.2d 947, 166 
Tenn 224, 86 A.L R. 382. 

Tex—Brand v. Fernandez, Clv.App., 
91 S.W,2d 982, error granted— 
Fidelity & Casualty Co. of New 
York V. Harrison, Civ App., 274 S. 

W. 1002. 

Wash.—Olmstead v. McCIeory, 228 
P. 16, 128 Wash. 406. 

Truptss 

The appellate court cannot assume 
that a trustee, not alleged, proved, 
or found to have violated his duty 
to protect the interests of the bene- 
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fleiary of a trust deed not in record, 
did not follow every call therein. 

Cal.—Kellum v. San Mateo County 
Title Co., 16 P.2d 876, 127 C.A. 
276. 

16 . Cal.—Smith v. Pickwick Stages 
System, 297 P. 940. 113 C.A. 118— 
Security Bank & Trust Co. v. Wil¬ 
bur, 205 P. 886, 66 C.A. 604. 

Colo—Van Gilder v. Parker, 193 P. 
664, 69 Colo. 196. 

Conn —Bradley v. Sobolewsky. 99 A. 

1087, 91 Conn. 492, 2 A.L.R. 1887. 
Iowa—^Albright v. Moeckley, 230 N. 

W. 351. 209 Iowa 1304. 

S.C —Williams v. Capital Life 4b 
Health Ins. Co., 41 S.E.2d 208, 209 
SC. 612. 

Tex—Bankers' Mut. Fire Ins. Co of 
Texas v. Betts, Clv.App., 40 S.W. 
2d 935. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 17 A.2d 263, 111 Vt. 371, 132 
A.L.R. 486. 

Baiikniptoy trustee 
Cal —In re Aldrich's Estate, 215 P. 
2d 724. 35 C A 2d 20. 19 A.L.R 2d 
886 

Quallfleatloiis of alllaat 

On appeal from a motion to quash 
an affidavit in replevin on the ground 
that it was not made by plaintiff, it 
the affidavit is not in the record on 
appeal, the person making it will be 
presumed to have pos.’sessed the prop¬ 
er qualification. 

Colo—Miller v. Graf, 69 P. 416, 14 
Colo.App 167. 

Beaeou for dleohurge of employees 

Cal—Montaldo v Hires Bottling Co., 
139 P.2d 666, 59 C.A.2d 642. 

17. Md—Mack v. Pairo, 110 A. 198, 
136 Md. 179. 

Wis—In re Pelishek's Estate, 266 N. 
W. 700, 216 Wis. 176. 

18 . Pa —Henry Heymann Building 

& Loan Ass’n v. Denney, 196 A. 
872, 130 Pa.Super. 167—Homer 

Building & Loan Ass’n v. S. Mak- 
ransky & Sons, 190 A. 179, 126 Pa. 
Super. 90. 

Tenn.—Fidelity Trust Co. v Service 
Laundry Co., 22 S W 2d 6, 160 

Tenn. 67. 

18.5 Pa—Hunt v. Aufderheide, 199 
A. 345, 330 Pa. 362. 

19 . Mo—^Kell V. Fred Medart Mfg. 
Co., App., 46 S.W.2d 934. 

Tex—Cline v. Insurance Exchange 
of Houston, 166 S.W.2d 677, 140 
Tex. 176. 

Wash.—Smith v. Loveland Mut. Co., 
278 P. 675, 162 Wash. 646. 
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the benefit of the corporation that a corporation 
became defunct at a certain time;2i and that the 
law of another state or country is the same as the 
law of the forum 22 

So presumptions will be indulged as to the con¬ 
stitutionality of legislative enactments ;22 the date 
on which a lien attached community property ;25 
the relationship of the parties and others the 
intelligence of a workman, with respect to assump¬ 
tion of risk;27 the exercise of due care or freedom 
from negligence ;28 and contributory negligence.22 

If necessary to sustain the action of the sheriff 
in accepting plaintiff's bond and delivering the 
property to him under a writ of replevin the appel¬ 


late court will presume that defendant waived his 
right of executing bond and retaining the prop- 
erty.20 

Where the record of a case shows departure from 
established rules and procedure, affecting only the 
rights of the parties to the action, and no specific 
complaint is made with respect thereto, it is to be 
assumed that the departure was made by and with 
mutual consent.21 

Other miscellaneous facts. Other particular facts 
of a miscellaneous character and not fully disclosed 
by the record have been presumed in favor of the 
ruling or decision complained of,22 as with respect 


HUMnoBTWurj ooiporatloB 

Where a motion to dismiss showe 
that the offices of a charitable or- 
sranlzation were filled at an annual 
meeting* pursuant to the by-laws, the 
presumption is that the proceedings 
were legal. 

Mo.—State ex rel. Ridenour v. Adsit, 
193 S.W. 850, 195 Mo.App. 672. 
Ultra vires acts not presumed 
It will not be presumed that the 
acts of a private corporation were 
unauthorized by its charter or arti¬ 
cles of Incorporation. 

Cal.—Roberts v. Frisk, 284 P. 984, 
103 C.A. 699. 

Vt.—White River Chair Co. v. Con¬ 
necticut River Power Co. of New 
Hampshire. 162 A. 869. 105 Vt. 24. 

20. Mo.—^Hamilton v. Standard Oil 
Co. of Indiana, 19 S.W.2d 679, 323 
Mo. 631. 

21 . Tex —Montgomery v. Heath, 
CivApp., 283 S.W. 324, affirmed in 
part and reversed in part on other 
grounds, Com.App., 291 S.W. 866. 

22. Mo.—Massillion Engine & 
Thresher Co. v. Hayward, App., 
266 S.W. 536. 

N.r.—Estln v. Estin, 73 N.E 2d 113, 
296 N.Y. 308, affirmed 68 S.Ct. 
1213, 334 US. 541, 92 L. Ed. 1561, 
1 A.L.R.2d 1412. 

Tenn —Great American Indemnity 
Co. V. Utility Contractors, 111 S W. 
2d 901, 21 Tenn.App. 463. 

4 C.J. p 737 note 47. 

23- Mont.—Doney v. Northern Pac 
Ry. Co., 199 P. 432, 60 Mont. 209. 

24. Mich.—Rural Agr. School Diet. 
No. 1, Grosse Pointe Tp., Wayne 
County V. Blondell, 232 N.W. 377, 
251 Mich. 625. 

2B. Tex.—Mayfield v. Eubank, Civ. 
App., 278 S.W. 243—Bourland v. 
Huffhines, Civ.App., 269 S.W. 184. 
Survivorship of wif• 

In an action involving title to land 
owned by a husband and wife at the 
time of the husband's death as com¬ 
munity property, it will bo presumed 
on appeal, in the absence of evidence 


to the contrary, that the wife sur¬ 
vived her husband. 

Tex.—Bourland v. Huffhines, supra. 

26. Vt.—Poulin V. Graham, 147 A. 
698, 102 Vt. 307. 

▲ttomey and olieat 

Where the relation of attorney and 
client between defendant and de¬ 
ceased was not admitted nor proved, 
its existence cannot be assumed on 
appeal to invalidate a gift to defend¬ 
ant as church trustee. 

Mo.—Starks v Lincoln, 291 S.W. 
132, 316 Mo. 483 

Oonfldsnos of husband and wife 

The presumption obtains that a 
husband and wife, sustaining ami¬ 
cable relations, confided in each oth¬ 
er. 

Mo.—Dougherty v. Strong, 281 S.W 
445, 313 Mo. 27. 

27. Ill.—Chestnut v. Chicago, B. & 
Q. R. Co., 1 N.E.2d 811, 284 Ill.App 
317. 

28. Cal.—Flach v. Fikes, 267 P. 1079, 
204 C. 329. 

Nicholson v. Porter, 5 P.2d 659, 
118 C.A. 665—Hathaway v. Math¬ 
ews. 258 P. 712, 86 C.A. 31. 
Ill—Thon V. Jackson, 221 Ill.App 
358. 

Mo—Pennington v. Weis, 184 S.W.2d 
416, 363 Mo. 760—State ex rel. City 
of St. Charles v. Haid, 28 S.W.2d 
97, 326 Mo. 107. 

Rodgers v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 31 S.W.2d 64G 
—King v. Terry, App, 14 S.W.2d 
969. 

Oare required 

The appellate court will not as¬ 
sume from an allegation that a duty 
to another employee existed to cou¬ 
ple the air brakes of railroad cars 
that there was such a duty to dece¬ 
dent, unless the facts were legally 
sufficient to support that assump¬ 
tion. 

Ala.—Mobile & O. R. Co, v. Wil¬ 
liams, 129 So. 60, 221 Ala. 402. 

SxoMialvv speed 

Where evidence did not show 
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whether collision between taxicab 
and automobile occurred in a residen¬ 
tial or business part of the city, 
court of appeals could not assume 
that taxicab was traveling at a speed 
which would be prima facie evidence 
of negligence. 

Ky—Adams v. Louisville Taxicab & 
Transfer Co.. 211 SW.2d 397, 307 
Ky. 406. 

29 . N.Y.—Garrow v. State, 52 N.Y. 

S2d 165, 268 App Div 634, af¬ 

firmed 61 NE.2d 523. 294 NY. 741. 

Tex —Behymer v. Mo.sher Mfg. Co , 
CivApp, 192 S.W. 1148, error re¬ 
fused. 

W Va—Lacewell v. Lampkln, 13 S. 
E 2d 583, 123 W.Va 138 
Deoedeut'a responsibility for hi.s 
acts of contributory negligence will 
be presumed. 

Ala.—Evans v. Buck Creek Cotton 
Mills, 163 So. 691, 231 Ala 75 

30 . Ind —Hartlep v. Cole, 22 N E 
130, 120 Ind 247. 

31 . Pa.—Jacob v. Coray, 88 Pa Su¬ 
per. 507. 

38 . Ala—Casey v Cooledge, 175 So. 
667, 234 Ala. 499 

Cal—Buller v. Buller, 145 P 2d 653, 
62 C.A.2d 694—Feebler v Olds, 132 
P.2d 233, 56 C A 2d 8—Liuzza v. 
Bell, 104 P.2d 1095, 40 C.A 2d 417. 
Ga.—Morgan v. Limbaugh, 44 S E. 
2d 394. 75 Ga.App 663—Bassett v. 
Callaway. 33 S.E 2d 112, 72 Ga. 
App 97. 

Ill.—Lawn View Bldg. Corp. v Wein- 
stock, 6 N.E.2d 276, 288 Ill App. 
320. 

Kan—Ryan v. Ryan, 133 P 2d 119, 
156 Kan. 348. 

Ky.—Cornett v. Duff, 141 S.W.2d 870, 
283 Ky. 466. 

La—Sherer v. State, 36 So 2d 691, 
213 La. 728. 

Zurich Fire Ins. Co. of N. Y. v. 
Thomas, App, 49 So.2d 460. 

Miss.—Stephenson v. New Orleans & 
N E. R. Co., 177 So. 609, 180 Mias. 
147. 

Mo.—Hickey v. Kansas City South¬ 
ern Ry. Co., 290 S.W.2d 58. 
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Crawford v. Byers Transp.* Co., 
App., 186 S.W.2d 766. 

N.T.—Fedon v. Continental Cas. Co., 
90 N.Y.S. 266, 276 App.DJv. 968, 
reargument and appeal denied 91 
N.Y.S.2d 758. 275 App.Div. 1001, af¬ 
firmed 92 N E 2d 457, i300 N.Y. 748. 
Ohio—McKee v. New Idea, App., 44 
N.B.2d 697. 

Or —In re Determination of Rela¬ 
tive Rights to Use of Waters of 
Deschutes River, 108 P.2d 276, 165 
Or. 436. 

Tenn.—Dyer v. Dyer, 166 S.W.2d 445, 
178 Tenn. 234. 

Tex —^Andc*r.son v Geraghty, Civ 
App., 212 S W 2d 972. 

Utah—Sproul v. Parks, 210 P.2d 436, 
116 Utah 368. 

Wia—London & Lancashire Indem¬ 
nity Co. v Crook, 6 N.W 2d 681. 
241 Wis. 671, 144 A L R. 613. 

Wyo—In re Greyhull Valley Irr 
Dlst, 77 r.2d 617, 62 Wyo. 479 

Xiaw applloahle 

In the absence of proof of an ordi¬ 
nance respecting signals established 
at an intersection, the appellate court 
must presume that the same rules of 
law are applicable where an automo¬ 
bile turning to the right struck a 
pedestrian as where the automobile 
overtook and ran down the pedes¬ 
trian 

Cal —,Strasburger v. Prescott, 295 P 
357, 111 C A 104. 

Mlsoellaasous other facts preswued 

(1) That defendant engaged plain¬ 
tiff physician to testify for a fee 
commensurate with his charges for 
like time spent at surgical labors. 
N J —Stanton v Rushmore, 166 A 

707, 11 NJMisc. 544. affirmed 169 
A. 721, 112 N J Law 116 

(2) That grantors, who prior to 
conveyance of their mineral Interest 
to a Mas.sachu.setts trust in consider¬ 
ation of a receipt of stock in trust, 
consulted two attorneys as to their 
liability as stockholders, after repre¬ 
sentation by the trustee of the trust 
that they would not be individually 
liable for its debts, did not rely upon 
tru.stee’s statement. 

Tex—Means v. Limpia Royalties, 
Civ App, 88 SW2d 1080 

(3) In a county iioundary dispute, 
that a section from the corner of 
which a line ran w^as standard 

Ala—Marengo County v. Wilcox 
County, 112 So. 243, 216 Ala 640 

(4) That answers by witnesses al¬ 
leged to be slanderous In naturaliza¬ 
tion proceeding were relevant and 
pertinent to the subject of inquiry. 
Nev—Nlckovich v. Moliart, 274 P. 

809, 51 Nev. 306. 

(6) That obstructions disclosed by 
the record were the only objects in¬ 
terfering with the view of the track 
at a railroad crossing. 


Tex.—Louisiana Ry. & Nav. Co. of 
Texas v. Loudermilk, Civ.App., 295 
S.W. 193. 

(6) That the city approved the lo¬ 
cation of sidewalks and street car 
tracks. 

N C.—Martin v. City of Greensboro, 
137 S.E. 666. 193 N.C. 678. 

(7) That franchises of a street 
railway in unincorporated territory 
covered the right to use public high¬ 
ways in which the county did not 
own the fee, but which were dedicat¬ 
ed to public use in the ordinary and 
usual way. 

Cal.—San Pranclsco-Oakland Termi¬ 
nal Rys. V. Alameda County, 226 
P. 304, 66 C.A. 77. 

(8) That from failure of an act, 
authorizing the issuance of state 
bonds to provide funds for the con¬ 
duct of Olympic games, to provide 
for the sharing in the returns by the 
state, the legislative intent was to 
make an outright donation. 

Cal —Xth Olympiad Committee of 
Games of Los Angeles, U. 8. A 
1932 V. American Olympic Ass’n, 42 
P.2d 1023. 2 C 2d 600. 

(9) Other facts. 

4 C.J. p 737 note 68. 

32.6 Cal.—Silva v. Mercler, 204 P.2d 
609. 33 C 2d 704. 

Brown v. Peetz, 282 P.2d 977, 132 
CA2d 763—Shore v. Crail, 123 P. 
2d 840, 60 CA.2d 736—Bacon v 
Kessel, 87 P 2d 867, 31 C.A.2d 246. 
Colo.—Smlth-McCord-Townsend Co. 

V. Camenga, 87 P 2d 751, 104 Colo 
7—Knapp v. Hurd, 68 P.2d 667, 100 
Colo 537. 

Ill —Illllmer v. Chicago Bank of 
Commerce, 31 NE.2d 309, 376 Ill. 
266—National Bank of Republic 
of Chicago v. Kaspar American 
State Bank. 16 N.E.2d 721, 369 111 
34, 116 A LR 1464. 

Resnick v. Varouxakls, 48 N.E.2d 
665, 319 Ill App 51—Ruthfield v 
Louisville Fuel Co, 38 N.E 2d 832, 
312 Ill App. 415—In re Gawne’s 
Estate, 4 N.E 2d 501, 287 Ill.App. 
612. 

Ind —Spahr v. P & H Supply Co , 
63 N.E 2d 425, 223 Ind 691—Mc¬ 
Carthy V, Miller, 12 N E 2d 318. 213 
Ind. 596 

Grade!ess v Grade.ess, 49 N.E. 
2d 398. 114 Ind.App. 10 
Iowa —Federal Land Bank of Omaha 
V. Union Bank & Trust Co. of Ot¬ 
tumwa. 290 N W. 512, 228 Iowa 205, 
rehearing denied and opinion sup¬ 
plemented 292 N.W. 852 
Ky.—General Exchange Ins. Corp. v 
Harmon. 157 S W 2d 126, 288 Ky 
624—Sparks Milling Co v Powell, 
143 S.W2d 76. 283 Ky 669 
Md—County Trust Co. of Maryland 
v. Stevenson, 185 A. 435, 170 Md 
550. 


Mass.—New England Truat Co. v. 
Spaulding. 88 N.E.2d 672, 810 Mass. 
424—Rizzo V. Cunningham, 20 N.E. 
2d 471, 303 Mass. 16. 

N.Y.—Pox Film Corporation v. 
Springer, 8 N.E.2d 23, 273 N.Y. 
434. 

Ohio.—Sigler v. Massachusetts Bond¬ 
ing & Ins. Co., 60 N.E.2d 390, 71 
Ohio App. 426 

S.C.—Blackwood v. Spartanburg 
Commandery No. 3, Knights Temp¬ 
lar, 193 S.E. 196. 186 S.C. 66, 121 

AL. R. 1320. 

Tex.—Burke v. Guilford Mortg. Co., 
CIv.App., 161 S.W.2d 674, error re¬ 
fused—Fairbanks, Morse & Co. v. 
Carsey, Civ App., 109 S.W.2d 985, 
error dismissed—Beesley v. Guar¬ 
anty Bond & Mortgage Co., Civ. 
App., 107 S W.2d 447, error dis¬ 
missed—Smallwood v. Melton, Civ. 
App., 97 S W.2d 781, error dis¬ 
missed—Means v. Limpia Royal¬ 
ties, CIv.App.. 88 S.W.2d 1080, er¬ 
ror dismissed. 

Va—Mullins v. Mingo Lime & Lum¬ 
ber Co. 10 SE.2d 492, 176 Va. 44. 
Wash —French v. Goetz Brewing Co., 
101 P2d 354, 3 Wash 2d 564. 

Facts prsBiuned 

(1) That plans and specifications 
referred to in the petition were be¬ 
fore the jury. 

Mo—Cabool School Diet, v U S. Fi¬ 
delity & Guaranty Co, App., 9 S. 

W. 2d 103. 

(2) That payments of principal 
and interest were made. 

Cal.—^Hamburger v. Ellingson, 33 P. 
2d 850, 139 C A. 15. 

(3) That money paid was paid un¬ 
der the terms of an earnest-money 
contract. 

Tex—Paden v. Hudson, Civ App., 38 
S.W.2d 163. 

(4) That no errors were made in 
weighing hay, there being no dis¬ 
pute as to the weight. 

Cal —Crocker-Huffman Land & Wa¬ 
ter Co. V. Goss, 263 P. 802, 203 C. 
233. 

(5) In the absence of an allegation 
that the seller of natural gas had 
Installed a compresaer station, that 
he could not deliver more gas than 
would flow through a pipe under the 
natural pressure of the well. 

La—Woodley Petroleum Co. v. Ar¬ 
kansas Louisiana Pipeline Co., 153 
So. 639, 179 La. 136. 

(6) That interest coupons of bonds 
were properly presented and pay¬ 
ment refused 

Ga.—Rome Ry. & Light Co. v. Lips¬ 
comb, 89 S.E. 586, 18 Ga.App 438. 

(7) That the holder of a negotiable 
certificate of deposit not indorsed 
and delivered until after ita due date 
was not a holder in due course. 
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Po.—Lltcher v. North City Trust 
Co.. 169 A. 409. Ill Pa.Super. 1. 
(8) In a vendor's action to recover 
forfeit money payable on the pur¬ 
chaser's! default under the contract 
which grave the vendor a reasonable 
time to perfect title if defective, the 
court of civil appeals was not war¬ 
ranted in assuming that the vendor 
could not have cured the title defect 
within a reasonable time, where 
there was no pleading or testimony 
on the record supporting that conclu¬ 
sion or showing that deeds or releas¬ 
es from necessary individuals could 
not have been obtained. 

Tex.—Moore v. Middleton, Com.App, 
12 S.W.2d 996. 

OoBstmotioa of lease 
Where trial court's special find¬ 
ing of facts was not set out in full 
in appellants' brief but appellants 
presented digest of findings consid¬ 
ered essential to appeal, reviewing 
court could seek any reasonable con¬ 
struction of lease which was con¬ 
sistent with trial court's judgment. 
Ind—Thalman v, Montgomery Ward 
& Co. 116 NE.2d 643. 124 Ind.App. 
442. 

Waiver 

Where no issue was presented as 
to husband's waiver of rights under 
property settlement agreement, court 
would not assume that husband 
waived any of his rights. 

Cal.—-Ira v. Ira. 230 P.2d 867, 104 
C.A.2d 41. 

32.10 Cal.—Saracco Tank & Weld¬ 
ing Co. V. Plats, 160 P.2d 918, 66 
C.A.2d 306. 

Ind.—Republic Finance & Investment 
Co. V. Fenstermaker, 6 N.E.2d 641, 
211 Ind. 261. 

Ky.—^P^delity & Deposit Co. of Mary¬ 
land V. Citizens Nat. Bank of Som¬ 
erset, 161 S.W.2d 62, 290 Ky. 306. 
Pa.—Hunt V. Aufderheide, 199 A. 
345, 330 Pa. 362. 

Tex.—Modern Woodmen of America 
V. Harper, 94 S.W.2d 166, 127 Tex. 
489. 

Smith V. International Printing 
Pressmen & Assistants’ Union of 
North America, Civ.App., 190 S. 
W 2d 769, reversed on other 
grounds 198 B.W.2d 729, 145 Tex. 
399. 

Oonditloa 

On appeal from judgment in corpo¬ 
rate receivership proceeding, court 
has right to presume in absence of 
showing to contrary that corpora¬ 
tion’s condition is the same as when 
judgment appealed from was ren¬ 
dered. 

La.—In re Geo. D. Geddes Undertak¬ 
ing & Embalming Co.. 177 So. 240, 
188 La. 866. 

82.15 Ark.—Ancient Order of United 
Workmen of Kansas v. Duenslng, 
95 S.W.2d 900, 192 Ark. 919. 


Cal.—Jenkins v. Hill. 96 P.2d 168, 86 
C.A.2d 521—^Moriarty v. California 
Western States Life Ins. Ca, 66 
P.2d 842, reheard 69 P.2d 484, re¬ 
heard 70 P,2d 684, 22 C.A.2d 260. 
La.—Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

Minn.—Dose v. Insurance Co. of 
State of Pennsylvania, 287 N.W. 
866, 206 Minn. 114. 

N.J.—Red Bank Hudson. Inc. v 
Pawtucket Mut Ins. Co., 116 A.2d 
660. 36 N.J.Super. 566. 

N.T.—Sommer v. Guardian Life Ins. 
Co of America. 24 N.E.2d 308, 281 
N Y. 608, reargument denied 26 N. 
E2d 141, 282 N.Y. 685. 

Equitable Life Assur. Soc. of U. 
S. V. Volk, 10 N Y.S.2d 69, 256 App. 
Dlv. 348. 

Pa.—^Kinavey v. Prudential Ins. Co 
of America, 27 A.2d 286, 149 Pa. 
Super. 668—Heffron v. Prudential 
Ins. Co. of America, 19 A.2d 666, 
144 Pa.Super. 307—Osborne v. Vic¬ 
tor Dairies, Inc., 10 A.2d 129, 138 
Pa.Super. 117. 

Tex.—Frazier v. Glens Falls Indem. 
Co., Civ.App.. 278 S.W.2d 388, error 
refused no reversible error—Hat- 
ridge V. Home Life & Acc. Ins 
Co., Civ App, 246 S.W.2d 666— 
Franklin Fire Ins. Co. v. Lindley, 
Civ.App., 128 SW.2d 869, reversed 
on other grounds 152 S.W.2d 1109, 
137 Tex. 196—Universal Life & 
Accident Ins. Co. v. Reed, Civ 
App, 116 SW.2d 728—McCaleb v 
Continental Casualty Co , Civ.App , 
113 S W.2d 347, reversed on other 
grounds 116 S.W.2d 679, 182 Tex. 
65. 

Wash —Richardson v. Superior Fire 
Ins. Co., 74 P.2d 192, 192 Wash 
663. 

Vsots pvtsumed 

(1) That insured did not sign an 
original application for a life insur¬ 
ance policy. 

Conn—New York Life Ins. Co v. 
Rigas, 168 A. 22, 117 Conn. 437, 91 
A.L.R. 1122. 

(2) That insured knew its own 
agent. 

Iowa.—Hawkeye Clay Works v. 

Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 202 Iowa 1270. 

(3) Where three years had elapsed 
since filing of applications for life 
policies of five thousand dollars each, 
that applicant had ascertained what 
disposition had been made of his ap¬ 
plications. 

Tenn.—Standard Life Ins. Co. of the 
South V. Strong, 89 S.W.2d 367, 19 
Tenn.App. 404. 

(4) That Insurance premiums 
were paid. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Taylor, 179 S.W. 199, 166 Ky. 323. 

(5) That title of insured was com¬ 
plete. 


Ky.—Home Ins. Co. v. Chowning, 233 
S.W. 731, 192 Ky. 827. 

(6) That three hundred and one 

dollars and fifty cents found against 
the guarantors was within a guar¬ 
anty of an account "up to the sum 
of 13,000." • 

N.C.—Archer-Daniels-Midland Co. v. 
Southern Paint & Glass Co., 172 S. 
E. 359, 205 N.C. 763. 

(7) That policy covering truck in¬ 
volved in accident was issued and in 
existence. 

Cal.—Nevin v. Mercer Casualty Co., 
66 P.2d 261, 12 C.A.2d 222. 

Settlement 

Since the duty is on appellant to 
show error, it will be assumed, in the 
absence of an abstract of record, that 
the matters appellant sought to try 
concerning the right to the proceeds 
of an insurance policy had been prop¬ 
erly settled, where they had been in¬ 
volved in suit in a United States 
court under which one of the defend¬ 
ants must have received the funds 
due. 

Ark.—Grlmmett v. Roberts, 100 S 
W.2d 961, 193 Ark. 1179. 

32.20 Cal.—Ray v. Mercantile Ac¬ 
ceptance Corp. of California, 112 
P.2d 295, 44 C.A.2d 327. 

Ill.—Lltwin v. Pioneer Trust & Sav. 
Bank, 106 N.E.2d 807, 347 III App 
75. 

Ky—Davis v. Allen, 134 S W.2d 617, 
280 Ky. 798. 

Mass—Natick Five Cents Sav. Bank 
v Bailey, 30 N.E.2d 383, 307 Mass. 
600. 

Mich.—Grevnln v. Collateral Liqui¬ 
dation, 4 N.W.2d 647, 302 Mich. 274 
—Andres v. National Loan & In¬ 
vestment Co., 278 N.W. 726, 283 
Mich. 663. 

Mo.—Chance v. Franke, 165 S.W.2d 
678, 350 Mo. 162. 

Mont.—Walker v. Johnson, 91 P 2d 
406, 108 Mont. 398, 124 A L.R. 937. 
Nev.—Chiatovich v. Young, 127 P.2d 
218, 61 Nev. 286. 

N.M—Petrakis v. Krasnow, 213 P 2d 
220, 54 N.M. 39. 

Okl.—Riddle v. Brann, 131 r.2d 999, 
191 Okl 596. 

Pa.—Borough of Dickson City v. Sen- 
kosky, 60 A.2d 645, 162 Pa Super 
612. 

S.D.—Sidle v. Cheney, 56 N.W.2d 86, 
74 S.D. 640. 

Tex—Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22. 132 Tex. 693 

Beeler v. Harbour, Civ App., 116 
S.W.2d 927, error refused—Brand 
v. Fernandez, Civ.App., 91 S W.2d 
932, error dismissed by agreement. 
Wash.—Snow v. Mitchell, 97 P.2d 
1097, 2 Wash.2d 424. 

Pasts presumed 

(1) That a verbal chattel mort¬ 
gage, foreclosure of which was 
granted, existed and was established. 


1060 



5 G.J.S. APPEAL & ERROR §1534 

indulged on appeal with respect to municipal mat- | terfl,^2.26 personal status,*2.80 regard to mat- 


Tex.—Whitls v. Hinckley, Clv.App.. 
10 S.W.Sd 328. 

(2) That no future advances were 
agreed on when a note secured by a 
chattel mortgra{?e was taken. 

Colo.—Wolf V Larimer County Bank 
& Trust Co, 246 P. 285, 79 Colo. 
876. 

(3) That a reasonable attorneys' 
fee became incident to a mortgage 
debt. 

Ala.—Moseley v. Ritter, 189 So. 94, 
224 Ala. 58. 

(4) That a mortgagee was right¬ 
fully in possession after he took pos¬ 
session. 

Colo.—Cobb V. International State 
Bank, 186 P. 529, 67 Colo. 488. 

(6) That tender was excused or 
waived as to redemption. 

Me.—Barton v. Conley, 112 A. 670, 
119 Me. 581. 

(6) That the indebtedness for 
which a mortgage was given was 
paid or barred by limitations, as the 
successful plaintiffs alleged. 

Tex.—City-Central Bank & Trust Co 

V. Cordor, Civ App., 91 S.W.2d 1126, 
error dismissed. 

(7) That the lower court did not 
arrive at its conclusion on the the¬ 
ory of subrogation where subroga¬ 
tion was not pleaded. 

Utah.—Wilcox V. Cloward, 66 P.2d 
1, 88 Utah 603. 

(8) That a sale of land to satisfy 
liens was satisfactory to owners not 
complaining thereof 

Ky—Pitspatrick v. Costigan, 19 S, 

W. 2d 983, 230 Ky 366. 

(9) That a mechanic's Hen was 
denied, not because a surplus word 
preceded the correct name of the 
landowner in the notice, but because 
of the lack of a notarial seal. 

Wash.—Davidson v. National Can 

Co., 273 P. 186, 160 Wash. 370. 

(10) In a foreclosure action 
against a bankrupt mortgagor, that 
the trustee’s abandonment of the 
property was properly confirmed by 
the bankruptcy court and that such 
action was tantamount to consent of 
the bankruptcy court that the mort¬ 
gagee might proceed to foreclose in 
state court. 

Ariz.—Perkins v. First Nat. Bank, 
66 P2d 639, 47 Ariz. 376, certiorari 
denied Perkins v Honorable Su¬ 
preme Court of State of Arizona, 67 
S.Ct 20. 299 U.S. 540, 81 L.Ed. 
897. 

(11) In a proceeding to substitute 
a new trustee under a trust deed, 
where the record showed that the 
answer of a bank in liquidation as 
original trustee was filed solely on 
the authority of the superintendent 
of banks, that further proceedings, 


including the writ of error have been 
based solely upon same authority. 
Qa.—City Bank & Trust Co. v. Mitch¬ 
ell. 173 S.E. 134, 178 6a. 457. 

(12) In garnishment proceedings, 
that an execution on a judgment in 
another case had been issued, so that 
the judgment was not dormant. 

Tex.—Citizens' Bank & Trust Co. v. 

Rogers, Civ.App., 170 S.W. 258. 

(13) "When the defendant in tres¬ 
pass quare clausum fregit justifies 
under a title originating in a mort¬ 
gage deed, and plaintiff in rebuttal 
shows that the mortgagor had a pa¬ 
per title, but one which was defec¬ 
tive, and nothing else appears, the 
court hearing the case on report, in¬ 
fer that the defective title was all 
the title which the mortgagor had.” 
Me—Thurston v. McMillan, 78 A. 

1122, 108 Me. 67. 

32^5 Cal —Kingston v. Ilardt, 62 P. 

2d 1376, 18 C.A 2d 61. 

Colo —City and County of Denver v. 

Pilo, 79 P.2d 270, 102 Colo. 326. 
Fla.—Loeffler v. Roe, 69 So.2d 331— 
Durham v. Pentucket Groves, 189 
So. 428, 3 38 Fla. 386, followed in 
Town of Polk City v. Block Twen¬ 
ty, 3 89 So 927, 138 Fla. 609 
Ill —Randolph-Perkins Co. v. City of 
Highland Park, 36 N E 2d 826, 311 
Ill App. 308 

Ind —Kirkpatrick v City of Greens- 
burg in Decatur County, 47 N.E.2d 
153, 113 Ind App. 402. 

Md —Cox v. Board of Com'rs of Anne 
Arundel County, 31 A.2d 179, 181 
Md. 428. 

Mass —Berger v. Town of Wellesley, 
134 N.E 2d 436—Forbes v. Kane, 66 
N.E 2d 220, 316 Mass. 207. 

Mo —Richards v Earls, 133 S W.2d 
3S1, 346 Mo. 260 

Mont.—Clerihew v. City of Baker, 96 
P.2d 269, 109 Mont. 317. 

N.Y—Riverside Chemical Co. v. City 
of Niagara Falls, 63 N.Y.S 2d 708, 
270 App.Div. 1073. 

Ohio.—Peltier v Smith, 66 NE.2d 
117, 78 Ohio App. 171. 

S.D.—State v. Day County, 266 N. 

W. 726, 64 S.D 370. 

Tex—McNutt Oil & Refining Co. v. 
Brooks, Civ App, 244 S.W 2d 872 
—Reed v. City of Waco, Civ App , 
223 SW.2d 247, error refused— 
Wichita County v. Vance, Clv.App., 
217 S.W.2d 702, error refused no 
reversible error—Miller v Rhodl- 
us, Clv.App, 163 S.W.2d 491, error 
refused—City of Abilene v. Fryar, 
Clv.App., 143 S.W.2d 664—Sour 
Lake Independent School Diet. v. 
Easterling, Clv.App., 142 S.W. 2d 
237, error refused—Campbell v 
City of Dallas, Clv.App., 120 S.W 
2d 1096, error refused—City of 
West University Place v. Ellis. 
Civ.App., 118 S.W.2d 907, affirmed 
134 S.W.2d 1038, 134 Tex. 222. 
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Dmaaoe of bottdg 

Where record did not show wheth¬ 
er municipal bonds were to be issued 
under statute requiring an affirma¬ 
tive vote of majority of qualified 
electors of city or under statute re¬ 
quiring affirmative vote of majority 
of electors voting at election, it must 
be assumed that bonds had been duly 
authorized in view of fact that they 
had been prepared for issue and duly 
registered with state auditor 
Kan —Jaeger v. City of Hillsboro, 
190 P.2d 420, 164 Kan. 533. 

Change of law 

Where ordinance and later adopted 
city code provision had material dif¬ 
ference as to size of notice sign re¬ 
lating to rezoning, supreme court was 
not authorized to say that city did 
not designedly change its law on the 
subject. 

Ga—Sirota v. Kay Homes, Inc., 65 
S.E.2d 697, 208 Ga. 113. 

Adoption of olty charter 

Under Declaratory Judgments Act, 
court on appeal would not indulge 
in presumptions as to validity of 
steps taken toward adoption of city 
charter since entry of Judgment in 
trial court. 

Wash —Swan v. Anderson, 240 P.2d 
659, 40 Wash.2d 73 

32.30 Facts prssnmsd 

(1) Fact that a guardian was an 
attorney. 

Mass—Hillson v Hillson, 160 N E. 
448, 263 Mass. 143 

(2) Fact that plaintiffs were heirs 
at law of tho life tenant in an action 
for partition. 

Iowa.—Bullock v Smith, 207 N.W. 
241, 201 Iowa 247. 

(3) Fact that a marriage, sought 
to be set aside, took place In the 
state 

Ky.—Johnson v. Sands, 53 S.W.2d 
929, 245 Ky. 629 

(4) Pact that defendant indorsing 
plaintiff’s name on a check under¬ 
took to act as plaintiff’s agent 
Ark.—Crissman v. Carl-Lee, 200 S W. 

133, 132 Ark. 32. 

(6) Pact that a minor had been 
emancipated or was employed with 
his father’s consent. 

Tex.—Wilson Hydraulic Casing Pull¬ 
ing Mach. Co. V. James, Civ.App., 
271 S.W. 424. 

(6) Where a deed delivered Nov. 
30, 1876 conveyed land to the gran¬ 
tee with remainder to her children or 
their descendants, that the grantee’s 
only child, who was born some time 
in the year 1876, was born prior to 
November 30. the law favoring vest¬ 
ed rather than contingent remain¬ 
ders. 

Tex —Daugherty v. Manning, Civ. 
App., 221 S.W. 983, dismissed on 
motion. 
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38.35 Arlz.—McRae v. Dodt, 72 P.2d 
444. 50 Ariz. 336. 

Ala.—Ashley v. Ashley. 61 So.2d 239, 
265 Ala. 313. 

Ark.—Wing: v. Wing, 208 S.W.2d 776, 
212 Ark 960. 

Cal.—Doran v. Burke. 268 P.2d 1078. 
118 C.A.2d 806—Rhoads v. Newby, 
176 P.2d 893. 77 C.A.2d 680. 

Colo.—^Walter v. Harrison, 70 P.2d 
335, 101 Colo. 14. 

Conn.—Caramini v. Tegulias, 186 A 
482, 121 Conn. 648. 112 A.L, R. 666 
Qa.—Rumph v. Rlster, 86 S.E 2d 768, 
211 Oa. 312, error transferred, see 
87 S.E 2d 447. 92 Ga.App 29 
Williams V. Boykin, 94 S.E 2d 
148, 94 GaApp. 246. 

HI.—Burkholder v. Burkholder. 135 
N.E.2d 604, 10 Ill.App.2d 629— 

Sunbeam Corp. v. Central House¬ 
keeping Mart. 120 N E 2d 362. 2 
llLApp 2d 543. 

Me.—Devine v. Tierney. 27 A 2d 134, 
139 Me. 61. 

Mo.—Lix V. Gastlan, App., 287 S.W. 
2d 354. 

Tex—Hartman v. Hartman, 138 8. 
W2d 802. 135 Tox. 696. 

Walsh V Spencer, Civ App, 276 
SW.2d 220—First Nat. Bank in 
Graham v. Corbin, Clv.App., 163 S. 
W 2d 979. error refused—Texas Co. 
V Graham, Clv.App., 107 SW.2d 
403. 

Vt —Burlington Building & Loan 
Ass’n v. Cummings. 17 A.2d 319, 
111 Vt 447. 

raots prsBomed 

(1) It must be presumed that facts 
would be same on another trial, in 
the absence of an exception to exclu¬ 
sion of evidence 

Me—Pejepscot Paper Co. v. Town 
of Lisbon, 142 A. 194, 127 Me, 161, 

(2) So, the reviewing court Aiust 
assume that proof in a former case 
was similar to that given below 
where the parties stipulated that the 
same Issues were litigated. 

N.Y —Marine Transit Corporation v. 
Switzerland General Ins. Co. of 
Zurich, 188 N E. 281, 263 N.Y. 139. 

(3) In the absence of any sugges¬ 
tion from plaintiff, the supreme court 
will assume as true the claim of de¬ 
fendant, against whom the trial court 
ruled, that a certain,question is the 
only one intended to be raised. 

N.H —Shannon v. Boston & M. R. R., 

92 A. 167, 77 N.H. 349. 

(4) Fact that calculations of the 
trial court are correct. 

Cal.—Dabney v. Dabney, 61 P.2d 108, 
9 C.A.2d 665. 

(5) Fact that the court, on con¬ 
firmation of a sale of minors’ land, 
found that the sale had been legally 
made, and ascertained the amount 
received for the land of each minor. 


although the return recited the price 
in a lump sum. 

Okl.—Askew v. Terrell, 243 P. 496, 
113 Okl. 206. 

(6) Pact that client’s consent was 
obtained to order of revivor. 

Ky—Vanover v. Ford, 20 SW.2d 
1017, 236 Ky. 848. 

(7) Fact that an amount tendered 
into court was to cover only one of 
the two causes of action. 

Colo —Kiter v. Home Savings & 
Trust Co., 241 P. 1110, 78 Colo. 374 

(8) Fact that the position of ap¬ 
pellant on appeal and in the trial 
court is the same. 

S.C.—McMahan v. Walhalla Light & 
Power Co.. 86 S.E. 194, 102 S.C. 67. 

(9) Fact that an exception was 
waived. 

Tex,—Temple v. Riverland Co., Civ. 
App., 228 S.W. 605. 

(10) In scire facias proceeding, 
that a Justice court Judgment, rendi¬ 
tion of which the record states is 
shown by the superior court docket 
In which recorded, is the Judgment 
described in the writ of scire facias. 
Md.—Ruth v. Durendo. 170 A. 682. 

166 Md. 83. 

(11) In the absence of objection, 
separate causes of action in a com¬ 
plaint for ejectment and for dam¬ 
ages to adjoining land resulting from 
deprivation of the property are treat¬ 
ed as consolidated and tried by con¬ 
sent in a single suit. 

Ark—Carden v. Montgomery, 287 S 
W. 183, 171 Ark 1000. 

32.40 Ark—Hornsby v. Marks. 214 
SW2d 911, 214 Ark. 131—Frank¬ 
lin V. Parallel Lodge No 77, F. 
& A, M., 119 SW.2d 1033. 196 Ark. 
766. 

Cal —Schulman v. Shores, 238 P 2d 
664, 108 CA2d 166—Recovery Oil 
Co V. Van Acker, 216 P 2d 483, 96 
C.A.2d 909—Harper v. Buckles, 05 
P.2d 947, 19 C.A2d 481. 

Ga.—Ewing v. Tanner, 193 S E. 243, 
184 Ga. 773 

Simpson v. Blanchard, 38 S.E 2d 
634, 73 Ga.App. 843. 

Idaho.—Eley v. Lyon, 88 P.2d 607, 60 
Idaho 8. 

Ill.—Barnes v. Swedish American 
Nat. Bank of Rockford, 19 N.E.2d 
929, 371 Ill. 20. 

Ind.—Shea v. E. Horn Real Estate & 
I Inv. Co., 102 N.E2d 606, 122 Ind. 
App. 636. 

La.—Hlndelang v. Collord Motors. 8 
So.2d 600, 200 La. 569—Succession 
of Dancle, 186 So. 14, 191 La. 518 
Lovell V. Dick, App , 185 So. 660. 
Miss.—Winstead v Winstead, 38 So 
2d 118, 204 Miss. 787 
Mo.—Jones v. Cook, 193 SW.2d 494. 
354 Mo. 1130. 

Mont.—National Sur. Corp. v Kruse, 
192 P.2d 317, 121 Mont. 202. 
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N.M—Custer v. Block, 82 P.2d 282, 

42 N.M 613. 

N.Y.—East River Sav. Bank v. State, 

43 N.Y.S.2d 703, 266 App.Dlv. 494. 
Pa—Commonwealth v. Davis, 60 A. 

2d 662, 163 Pa.Super. 224. 

S.C.—Lane v. Lane, 34 S.E.2d 764, 
206 SC. 491. 

Tex—Clark v. Liem, Clv.App., 262 
S.W.2d 764—Parker v. Bains, Civ. 
App., 194 S W.2d 669, error refused 
no reversible error—Ferguson v. 
Ferguson, Clv.App., 189 S W.2d 880, 
refused for want of merit—^Baker 
V Henderson, Civ App., 125 S.W 2d 
660. aflirmed 163 S W 2d 466, 137 
Tex 266—Home Owners’ Loan Cor¬ 
poration V. Cllley, Clv.App., 126 S. 
W.2d 313, error refused—City- 
Central Bank & Trust Co. v. Cord- 
er, Civ App., 91 S W.2d 1126, error 
dismissed 

Facts presumed 

(1) Pact that a lode extended 
through the center of a fifty-foot 
limitation defined by the court. 

Nev—Puett v. Harvey, 268 P. 41, 51 

Nev 40. 

(2) Fact that a building con¬ 
demned as unsafe was properly so 
condemned. 

N.J—Gerlach v. Ball. 140 A. 235. 
102 NJ.Eq. 85 

(3) Fact that stock was worth its 
face value. 

Tex—Reese v Ijco, Clv.App., 256 
SW 326, affirmed Com App, 267 
SW 671. 

(4) Fact that plaintiffs automo¬ 
bile, when fitted with pneumatic 
tires, after injury, was not of great¬ 
er value than when fitted with hard 
rubber tires, before the injury. 

Tex—^Wells Fargo & Co Express \ 

Keeler, Civ App, 173 S.W. 926. 

(5) Fact that an admission that a 
lot was “vacant" meant vacant when 
suit was commenced. 

Ill—Glos V Patterson. 63 N E 272, 
195 Ill 530. 

(6) Fart that an excavation was 
unguarded 

Mass—Fielding v. S Z. Poll Realty 
Co., 174 N.E. 178, 274 Mass. 20 

(7) Fact that land of a decedent 
was not subject to debts when parti¬ 
tioned. 

Iowa—Snyder v. Snyder, 89 N.W 
297, 76 Iowa 265. 

47 C J. p 594 note 93. 

(8) Pact that in partition proceed¬ 
ings defendant was not entitled to 
compensation withheld for improve¬ 
ments. 

N.Y.—^Wainman v. Hampton, 18 N.E. 

234, 110 N.Y. 429. 

47 C.J. p 694 note 94. 

(9) Pact that articles to be pur¬ 
chased with a coupon which a bor¬ 
rower acquired in a transaction 
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•5® and wills and | decedent’s estates.*2.55 However, in some cases the 
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goods32.45 taxation and tax titles,*2 

claimed usurious were worth the 
price demanded. 

Ark.—Hogan v. Thompson, 54 S.W. 
2d 303, 186 Ark. 497. 

(10) On appeal in suit to quiet 
title, where reviewing: court could not 
from the record determine character 
of property at time original plaintifT 
entered into possession, that char¬ 
acter would be presumed which 
would best serve to sustain findings, 
conclusions and Judgment of trial 
court. 

Cal.—Schlpper v. Penkalski, 116 P. 
2d 281, 46 C.A.2d 28. 

(11) Where the record was silent, 
it would be assumed that land as to 
minerals had remained undeveloped 
Okl.—Smith v. Anderson, 162 P.2d 

178, 196 Okl. 26. 

32.45 Ill.—Harbeck v. Lyon, 70 N. 

E2d 208, 329 IlI.App. 642. 

Neb.—Barstow v. Wolff, 26 NW.2d 
390, 148 Neb. 14, 170 A.L.R. 118. 

Pacts presnmad 

(1) Pact that an automobile 
sought to be replevied was sold for 
its actual value. 

Ky —Perry Garage v. Combs, 299 S. 
W. 196, 221 Ky 576 

(2) Fact that plaintiff was shown 
to have become entitled to po.ssession 
of replevied property where no re¬ 
turn was awarded although the 
Judgment determined the right of de¬ 
fendant to possession and return of 
the property. 

Ill—Danford v. Watkins, 168 N.E 
912, 337 Ill. 222. 

(3) Fact that defendant waived his 
objection to the sufllciency of a re¬ 
plevin bond by pleading to the merits 
before his motion to dismiss was 
heard. 

Colo—Morris v Hanson, 30 P. 139, 
2 ColoApp 154 

(4) Fact that adequate cause was 
shown to justify the court hclow in 
requiring plaintiff to file a new re¬ 
plevin bond. 

Ill—Sumner v. Sleeth, 87 Ill. 600. 

32.50 Ark—Beloate v Less, 103 S 
W2d 633, 193 Ark. 907 
Cal—Clayton v. Schultz, 70 P 2d 612, 
22 CA2d 72. 

Ill.—Nugent V. Toman, 23 N.E 2d 
43, 372 III. 170 

La.—Jackson v Bernstein, App . 39 
So.2d 120—Meshell v. Bauer, App, 
35 So 2d 772, affirmed 41 So.2d 237, 
216 La. 619. 

Nev.—Gold Circle Crown Mining Co. 

V. Getchell, 76 P.2d 1097, 68 Nev. 
288. 

N.C.—^Atlantic Coast Line R. Co. v. 
Duplin County, 40 S E.2d 371, 226 
N.C. 719. 

Pa.—Moeller v. Washington County, 
44 A.2d 262, 352 l*a. 640. 

S.D.—Thompson v. Wordeman, 266 N. 

W. 142, 64 S.D. 261. 


Tex—Landa v. State, Clv.App., 131 
S.W.2d 321, error dismissed. Judg¬ 
ment correct. 

Wash.—In re McCullough’s Estate, 
74 P.2d 877, 193 Wash. 146, 114 
A.L.R 1302. 

Wyo.—Stryker v. Rasch, 112 P.2d 
670, 67 Wyo. 34, 136 A.L R. 770, re¬ 
hearing denied 113 P 2d 963, 67 
Wyo. 84, 136 A L.R. 770. 

Facts presumed 

(1) Fact that a tax list was suf¬ 
ficient 

Cal —Redman v. Weisenhelmer, 283 
P. 363, 102 CA. 488. 

(2) Fact that objections to a tax 
were In proper form 

Ill.—People V. Chicago & E. I. Ry. 
Co.. 168 N.E 294, 336 Ill 606. 

(3) Fact that a demand for a tax 
refund was presented in due form. 
Colo —Boyer Bros. v. Board of 

Com'rs of Routt County, 288 P 
408. 87 Colo. 276. 

(4) Fact that the sum found by the 
trial court, in a suit relative to taxa¬ 
tion, as the reserve liabilities of 
plaintiff domestic insurance company, 
consisted of outstanding policies, 
which the statute declares shall con¬ 
stitute the reserve to be deducted 
from total amount of assets, to de¬ 
termine amount subject to taxation. 
Tex.—City of Waco v. Texas Life 

Ins. Co., Civ App., 228 S W. 245, 
affirmed Com App., 248 S.W. 316. 

(6) Fact that deposits In a Joint 
account were made prior to the tak¬ 
ing effect of the Inheritance Tax Act 
Cal—In re Gurnsey's Estate, 170 
P. 402, 177 C. 211. 

(6) Fact that the trial court took 
judicial notice of the political divi¬ 
sions into school districts and the 
number of members constituting the 
school hoard. 

Pa—Cams v. Matthews, 174 A 840, 
114 Pa Super. 528. 

32.55 Ark—Walker v. Norton, 136 
SW2d 315, 199 Ark. 593. 

Cal.—Bright’s E.state v Western Air 
Llnc.s. 232 P 2d 523, 104 C A 2d 

827—Spencer v Crocker First Nat 
Bank of San Francisco, 194 P.2d 
775, 86 CA2d 397—In re Merrlirs 
Estate, 183 P 2d 300, 81 C A 2d 
102—Mears v. Jeffry, 182 P 2d 294, 
80 C A.2d 610—In re Pardue’s Es¬ 
tate, 135 r2d 394, 57 C A 2d 93 8— 
Gaines v. California Trust Co, 121 
P2d 28, 48 CA2d 709—Back v. 
Farnsworth, 77 P 2d 296, 26 C A 2d 
212 

Idaho—Blake v. Blake, 205 r.2d 495. 
69 Idaho 214 

Ind.—Gray v. Union Trust Co of In¬ 
dianapolis, 12 NE2d 931. 213 Ind. 
675, rehearing denied and mandate 
modified on other grounds 14 N.E 
2d 632, 213 Ind. 676. 

Ballard v. Drake’s Estate, 5 N.E 
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2d 671, 103 Ind.App. 143, followed 
in Dale v. Drake’s Estate, 6 N.E. 
2d 676, 103 Ind App. 705 and 6 
N.E.2d 676, 103 Ind App 142. 

Ky.—Spradlin v. Wiman, 114 SW2d 
1111, 272 Ky. 724. 

La.—Hargrave v. Turner Lumber Co., 
193 So. 648, 194 La 285. 

Mich.—Ridgley v Roma, 276 N.W. 

872, 282 Mich. 682. 

Ohio.—First Nat. Bank v. Rawson, 
7 NE2d 6, 54 Ohio App 286. 

Tex.—Caldwell v. Tucker, Clv.App., 
246 S.W.2d 923—Essex v. La Boue, 
Civ App, 223 S.W 2d 36, error dis¬ 
missed—Kuteman v. Williams, 
Clv.App., 172 S.W 2d 370—Master- 
son V. Wingate, Civ.App, 151 S.W. 
2d 956, error refused. 

Wyo—Addison v. Fleenor, 196 P.2d 
991, 65 Wyo. 119. 

Facts prssnxnsd 

(1) Pact that testator was a man 
of at least average intelligence. 

Tex —Classen v. Freeman, Com App , 

236 SW. 979. 

(2) Fact that testatrix intended 
that debts owed by her estate would 
be paid and the estate distributed 
within a reasonable time after her 
decease. 

Tex—Lines v Robinson, Civ.App., 91 
S.W.2d 1108. 

(3) Pact that plaintiff’s title came 
through a will. 

Colo.—Green v. Curran, 235 P. 372, 
77 Colo. 77. 

(4) Fact that the person to whom 
a note and mortgage were distributed 
hy a decree of distribution was dece¬ 
dent’s sole heir, or the legatee of 
that portion of the estate 

Cal —Klokkc Inv. Co. v. Lissner, 200 
P. 690, 186 C. 731. 

(6) Where, In a suit for advice as 
to the rights of the widow In a de¬ 
cedent’s estate, there is no prayer 
for a construction of the will, and 
no copy is embraced in the record, 
and counsel and the lower court have 
ignored it, that the widow either re¬ 
nounced its provisions or that its. 
terms have no bearing on the mat¬ 
ters involved. 

Ky—Crain v. West, 229 S.W. 61, 191 
Ky. 1. 

(6) Pact that an administrator 
conducted deceased’s business indi¬ 
vidually, and not as statutory receiv¬ 
er. 

Fla.—State Bank of Orlando & Trust 
Co V. Cummer Lumber Co., 141 So. 
602, 106 Fla 622. 

(7) Pact that an estate had been 
fully administered, and the heirs had 
received their shares. 

Tex—Corbett v. Raymondville In¬ 
dependent School Dist, Clv.App., 
66 SW2d 326. 

(8) Fact that after the death of a 
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court on appeal has refused to presume certain par- i plained of.** 
ticular facts in aid of the ruling or decision com- | 


decedent hie property was In the 
actual posseaaion of the heirs. 

I«a.—Succession of Blumberf, 88 So. 
297, 148 La. 1030. 

(9) Fact that an executor's invest¬ 
ment of idle funds was warranted 
by the facts, where the will author¬ 
ized investment. 

Wash.—In re Krueger’s Estate, 89 
P.2d 381. 180 Wash. 166. 

(10) Fact that probate court deter¬ 
mined broker’s fees disallowed ex¬ 
ecutrix were not proper. 

Cal.—In re Shaw’s Estate. 260 P. 
351. 85 C.A. 518. 

(11) Fact that items claimed by an 
administrator in a cross action to a 
suit on a claim against an estate 
were waived or found against him. 
where the issue was not presented or 
the charge objected to for failure 
to submit the issue. 

Tex.—Dunnagan v. Lackey, Clv.App.. 
283 SW. 927 

(12) Fact that decedent acquired 
apparently outstanding interests in 
entire rented premises. 

Tex—Patton v. Ashworth, Clv.App., 
67 S.W.2d 331. 

(13) Fact that administration of 
an estate under orders of the district 
court and a receiver appointed there¬ 
by would not do violence to the dic¬ 
tates of will of deceased. 

Tex.—Lines v. Hobinson, Civ.App., 
91 S.W.2d 1108, 

(14) Fact that specifle things re¬ 
quired by probate laws to be per¬ 
formed in administration of estate 
were all done. 

Mont.—Gaines v. Van Demark, 74 P. 
2d 454, 106 Mont. 1. 

▲dmiaistratlon of trust 

Where Illinois testator’s heirs and 
beneAciaries in order to obviate de¬ 
fects in execution of the will con¬ 
veyed testator’s property in trust by 
an instrument substantially embrac¬ 
ing the trust provisions of the will, 
but the Instrument had no direct 
connection with the will, the appel¬ 
late court was not authorized to 
presume that the trust was being 
administered in the court admitting 
the will to probate. 

Ind.—Newlin v. Newlin, 52 N.E.2d 
503, 114 Ind.App. 674. 

33. Ala.—Mead v. Eagerton, 50 So. 
2d 253. 255 Ala. 66—^Woodward Iron 
Co. V. Goolsby, 6 So.2d 11, 242 Ala. 
329. 

C!al.—In re Hudelson’s Estate, 116 P. 
2d 805, 18 C.2d 401. 

Putnam v. Putnam, 125 P.2d 
625, 51 C.A.2d 696—Hilton v. Reed. 
116 P.2d 98, 46 C.A.2d 449—Tanner 
v. Best's Estate. 104 P.2d 1084, 40 
C.A.2d 442—Ketchum v. Pattee, 98 
P.2d 1951, 87 C.A.2d 122—Resh v. 


Plllsbury, 56 P.2d 264, 12 C.A.2d 
226. 

Ill.—Smith V. Shoreline Printers & 
Publishers, Inc., 127 N.E.2d 677, 6 
Ill.App.2d 290. 

La.—Call V. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So.2d 166. 

Md—^Webster v. Archer, 4 A.2d 434, 
176 Md. 245. 

Mo.—State ex rel. Patterson v. Col¬ 
lins, App., 172 SW.2d 284. 

Mont.—Gerard v. Sanner, 103 P.2d 
314, 110 Mont. 71. 

Okl.—Owens v. Luckett, 189 P.2d 
806, 192 Okl. 685. 

Pa.—Commonwealth, for Use of 
Payette County v. Perry, 199 A. 
204, 330 Pa. 355. 

Tex.—McQueen v. Burkhart, Civ. 
App., 290 SW.2d 677—Puckett v. 
Hoover, Civ.App., 197 S.W.2d 602, 
affirmed 202 S.W.2d 209, 146 Tex 
1—Goodrum v. State. Civ.App., 158 
SW.2d 81, error refused—Brous¬ 
sard V. Uvalde Rock Asphalt Co., 
Civ.App., 149 S.W.2d 972, error dis¬ 
missed. Judgment correct—McLean 
V. Morrow, Civ.App., 137 S.W.2d 
113, error dismissed, Judgment cor¬ 
rect—Cooper V. Irvin, Civ.App., 110 
SW.2d 1226. 

Wis.—Schulte V. Willow River Power 
Co.. 290 NW. 629, 234 Wis. 188. 

Article laspeoted by Jury 

In an action for the death of a rail¬ 
way employee, claimed to have been 
caused by falling from a brake step, 
due to the presence thereon of wet 
and slippery paint, where the over¬ 
shoes which the employee was wear¬ 
ing and the brake platform were in¬ 
troduced for inspection of the Jury, 
but no witnesses testiAed that there 
was fresh or undried paint on the 
board, the evidence was that there 
was no indication of any one slipping 
on the platform, and the witness who 
had the board for inspection testiAed 
that it was then in that condition, 
although the Jury, from an Inspection 
of an article, must of necessity ac¬ 
quire a certain amount of informa¬ 
tion which they may treat as evi¬ 
dence, the court could not assume, in 
support of a verdict for plaintiff, that 
the Jury found paint on the board, or 
indications evidencing a slip, al¬ 
though it appeared that there was 
paint on the overshoes. 

Tex.—Pecos & N. T. Ry. Co. v. Wel- 
shimer, Civ.App., 170 S.W. 263. 

AsslgBxueat 

Where Judgment awarded divorced 
wife whole amount of damages re¬ 
sulting from her personal injuries, 
although her pleadings showed that 
she was married when injured and 
there was no statement of facts on 
appeal, it could not be presumed in 
support of Judgment that husband 
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had assigned his Interest in cause 
of action to wife, no such assign¬ 
ment being pleaded. 

Tex.—Taylor v. Catalon, 166 S.W. 
2d 102, 140 Tex. 88. 

Corporate eslstenoe 

The supreme court, when sitting 
as a trier of fact, is governed by the 
same rules of evidence controlling 
below, so that, there being no evi¬ 
dence in the record on the material 
issue of the incorporation of plain¬ 
tiff, it cannot be supplied by assum¬ 
ing that it existed, but by accident 
or neglect was not produced on the 
trial. 

Or.—Hartford Fire Ins. Co. v. Cen¬ 
tral R. R. of Oregon, 144 P. 417, 74 
Or. 144. 

Date of brlaglag actioii 

The date when an action in eject¬ 
ment was commenced, which is the 
time from which Judgment for plain¬ 
tiff therein evidences his title, not be¬ 
ing shown In a subsequent action of 
trespass and trover against him by 
the ejectment defendant’s lessee, may 
be assumed to have been prior to 
delivery of possession to the tenant 
under his rental contract, In view of 
the ejectment action having been 
against the lessor alone, and the fact 
that the lessee submitted to dispos¬ 
session by a writ against the lessor 
alone. 

Ala.—^Weston v. King, 90 So. 802, 
206 Ala. 674 

Identity of cause of action 

Where an indictment for abate¬ 
ment of nuisance was returned in 
April, 1916, and a penal action had 
been instituted before, and another 
penal action was instituted in Octo¬ 
ber, 1916, on appeal in the second ac¬ 
tion it cannot be presumed in sup¬ 
port of a Judgment of dismissal that 
the offense for which the recovery is 
sought is the same for which the in¬ 
dictment was returned or the previ¬ 
ous penal action brought 
Ky.—Commonwealth v. Louisville & 
N. R. Co., 194 S.W. 346, 176 Ky. 
267. 

Identity of tracts 

In an action to recover money ad¬ 
vanced by plaintiff to defendant for 
taxes on certain lots, it may not be 
assumed, in the absence of any aver¬ 
ment to the contrary in the records 
or briefs, that the tracts described 
differently in the contract from those 
shown in evidence were identical, 
since the burden was on plaintiff to 
show affirmatively that he paid the 
taxes on the lots described in the 
contracts, and plaintiff was bound 
upon objection to the relevancy of 
the tax receipts to show that thev 
referred to the property in contro¬ 
versy. 
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§ 1535. Grounds and Forms of Action or De¬ 
fense 

In order to outtaln the action of the trial court, the 
appellate court will preeume that the action wae In proper 
form, or that a certain ground of liability or defenee waa 
or waa not relied on, or waa waived or abandoned, If 
there la a proper baaia therefor in the record; but it will 
not preaume the exiatence of a oauae of action or defence 
not pleaded. 


An appellate court may, in order to sustain the 
action of the trial court, indulge in the presumption 
that the action was brought in the proper form,^^ 
or if there is some basis in the record therefor, that 
a certain ground or theory of liability or defense 
was established or relied on, 36 or, to the contrary 


Cal.—Miller v. Murphy, 199 P. 626, 
186 C. 344. 

Participation in condamnation award 

The supreme court could not pre¬ 
sume that a judgment awarded In 
eminent domain proceeding render¬ 
ed on July 6, 1928, adjudicated any 
right in a county to participate in 
the award to the extent of the amount 
of taxes against the land for the 
year 1928 to become payable more 
than six months thereafter, there 
being nothing in the record so indi¬ 
cating. 

Wash.—Bethany Presbyterian Church 
V. City of Seattle. 282 P. 922, 154 
Wash. 529. 

Froanmptlons against mlinga 

(1) Where goods shipped from the 
Pacific coast reached Kingston, N. Y., 
on November 4, and there wa.s proof 
that, in the usual course of trans¬ 
portation, such a shipment would re¬ 
quire three weeks’ time, on appeal 
from a Judgment for plaintiff it will 
be assumed, in the absence of proof 
to the contrary, in determining 
whether plaintiff made an affirma¬ 
tive case for termination and avoid¬ 
ance of the contract, that the car 
was shipped at least sixteen days 
prior to October 30, the date the 
seller became Insolvent, and that a 
third party to whom the goods were 
shipped with directions to notify 
buyer was the shipper’s agent, so 
that an attempt to avoid made No¬ 
vember 4 was too late. 

N Y —Hauck Pood Products Corpo¬ 
ration V. E. A. Stevenson & Co., 
197 NYS. 34, 203 App Dlv 308. 

(2) On appeal from a Judgment 
for plaintiff for personal injuries al¬ 
leged to have been sustained in in¬ 
terstate commerce, empty cars figur¬ 
ing in the accident are, in the absence 
of any showing as to their charac¬ 
ter, presumed to have been intra¬ 
state cars. 

Ill.—Koach V. Chicago, R. I. & P. Ry. 
Co , 227 Ill App. 240. 

(3) The supreme court will pre¬ 
sume that fish impounded by traps 
at the time of the discovery of an 
illegal Ashing operation have enter¬ 
ed the trap during the time of the 
illegal operation. 

Wash.—State v. Cramer, 8 P.2d 1004, 
167 Wash. 159. 

Xatlfloatloa of altsratioa 

The supreme court will not. in 
support of a Judgment, presume that 


defendant knew of the alteration on 
a note when it was made, that he di¬ 
rected it, and ratified It, where the 
findings of the court do not make 
any reference to the proposition of 
ratification, and the question was 
not presented for review in some oth¬ 
er proper way. 

Vt.—Grapes v. Rocque, 119 A. 420. 

96 Vt. 286. 

Si m i l a r olroiimstaaoss 

On appeal from an order of a pro¬ 
bate court confirming a guardian’s 
sale of an incompetent’s land made 
six years after the license to sell the 
land was granted, it will not be pre¬ 
sumed that the circumstances sur¬ 
rounding the incompetent and his 
estate were the same, six years aft¬ 
er the granting of the license, as 
they were at the time the license was 
granted. 

Minn.—In re Kuschers Guardianship, 

201 N.W. 319, 161 Minn. 219. 

Tax sale 

Under a statute providing that 
property shall be offered for sale by 
the county for general taxes and 
drainage improvement assessments, 
but that the county in Its discretion 
may sell the property for a lesser 
sum, it cannot be presumed, on ap¬ 
peal in a suit to quiet title against 
a drainage assessment, that the prop¬ 
erty was sold for a lesser sum, and 
not subject to the drainage assess¬ 
ment, where there was no showing 
as to the amount of the general tax¬ 
es and drainage Improvement assess¬ 
ment. nor that the county board ex¬ 
ercised its discretion to sell for a 
less sum. 

Wash—Baldwin v. Frisbie, 270 P. 

1025, 149 Wash. 294, followed In 

Fields v. Porter. 270 P. 1027, 149 

Wash. 700. 

Uaamblgnoaa leasa 

Where a lease was unambiguous 
and sustained the claim of the les¬ 
sor, the court, on appeal from a 
Judgment for the lessee on the Judg¬ 
ment roll, could not presume tliat 
parol evidence Justified tho Judg¬ 
ment. 

Cal.—Long v. Hammond, 145 P. 627, 

168 C. 790. 

Uanxj 

In an action on a note for the pur¬ 
chase price of an automobile, the 
appellate court could not assume 
that a settlement charge, which was 
an excess over the cash price of the 
automobile, was a usurious interest 
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charge, in the absence of informa¬ 
tion showing the nature and purpose 
of such charge. 

Conn.—Bridgeport L A. W. Corpora¬ 
tion V. Levy, 147 A. 841, 110 Conn. 
255. 

Want of negUgetice 

In an action for injuries sustained 
In a department store aisle from be¬ 
ing tripped by a rope in the aisle, 
where there was no evidence on the 
questions, it will not on appeal be 
presumed in support of the Judg¬ 
ment, as a matter of law. that the 
department in which plaintiff was in¬ 
jured was not owned by defendant, 
that the man handling the rope was 
not an employee or subject to con¬ 
trol or supervision of defendant, that 
the rope was not put in the aisle by 
a store employee, that the rope was 
put in the aisle at almost the Instant 
of the accident and that defendant 
had no notice thereof, or that the 
rope had fallen by accident and not 
because of negligence. 

Mich—Wine v. Newcomb, Endicott 
& Co., 169 N.W. 832, 203 Mich. 446. 

34 . Ill —Phillips V. Benfleld, 94 N. 
E 86. 249 III. 139. 

Mass.—Lynch v. City of Boston, 48 
N E 2d 26, 313 Mass. 478. 

4 C.J. p 738 note 61. 

35 . Ala—Stroater v Town of Town 
Creek, 173 So. 863, 234 Ala. 182. 

Cal.—Kellett v. Marvel, 58 P 2d 649, 
6 C.2d 464—Galusha v. Fraser, 174 
r. 311, 178 C. 653 

In re Gosnell’s Estate, 146 P 2d 
42, 63 C.A 2d 38—People v. Lang 
Transp Corp., 110 P.2d 464, 43 C. 

! A.2d 134—Isaacs v. Jones, 102 P. 

2d 434, 39 C A 2d 88. 

Iowa—In re Leigh’s Estate, 173 N. 

W. 143, 186 Iowa 931. 

Ky.—Ward v. Buckingham, 104 S.W. 

2d 994, 268 Ky. 297. 

Mass.—Oliveria v. Olivorla. 25 N.E. 
2d 766, 305 Mass 297—("arvalho 
V. Oliveria, 25 N E 2d 764, .*105 Mass. 
304—Caira v. Caira, G N.E.2d 431, 
296 Mass 44S—Holland v. Boston 
t & M R. K., 181 NE. 217, 279 Mass. 
842. 

N J —Schrage v Liebstein, 84 A.2d 
750, 16 NJ.Super 884 
Tex.—Wewerka v. Lantron, Clv.App, 
174 S.W 2d 630, error refused— 
Roadway Transport Co. v. Gray, 
Civ App, 135 S.W.2d 200—Kelly 
V. Aransas Compress Co., Civ.App., 
91 S.W.2d 1156, error dismissed. 
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was not SO established or relied on,*® or was 
abandoned or waived.*'^ Where the record on ap¬ 
peal from a judgment for defendant does not dis¬ 
close the theory of the decision of the trial court, 
plaintiff has the burden of showing that the case 
was not tried and decided below on the theory ad¬ 
vanced by defendant in the appellate court.^^-^ 

Ordinarily, however, the appellate court will not 
presume the existence of a cause of action not plead¬ 
ed nor will it, for the purpose of putting the 
trial court in error or overthrowing the judgment, 
presume that the cause of action is assignable.39 
Likewise, it will not presume a theory of liability 
not established by the evidence,*®-® or the existence 
of a good defense which was not pleaded,^® or shown 
to be proved by the evidence,^! unless evidence of 
the defense is erroneously excluded.^* A record 
showing that certain defenses were made raises the 


presumption that no others were made;** but where 
no question of pleading is presented to the review¬ 
ing court, it will be presumed that defenses com¬ 
mon to actions of that class were open to defend¬ 
ant** 

§ 1536. Organization and Jurisdiction of 
Lower Court 

a. Organization of court or qualifications 

of judge in general 

b. Terms and sessions of court 

c. Jurisdiction 

a. Organization of Court or Qualifications of 
Judge in General 

It will usually be presumed by the appellate court, 
In support of the Judgment, that the court below was duly 
organized or constituted and the judge or judges thereof 
properly qualified. 


Wash.—Burke v. Wilson, 181 P. 904, , 
107 Wash. 454. 

Wyo.—Thomas v. Bivin, 243 P. 130. 
34 Wyo 317. 

4 C.J. p 738 note 62—60 C.J. p 1131 
note 94 

Zaaooeaoe of plaintiff recovering for 
malloions prosecution 

On appeal by defendant In a mali¬ 
cious prosecution case it must be u.s- 
sumed that plaintiff was innocent of 
the crimes with which he was charg¬ 
ed. 

N.T.—Macauley v. Theodore B. Starr, 
Inc., 186 NTS 197, 194 App Div 
643. affirmed 135 N.E. 935, 233 N. 
Y. 601. 

Sfegllgenoe and damage 

(1) Where defendant failed to chal¬ 
lenge the allegations of negligence 
and damage in the statement of 
claim, the appellate court would as¬ 
sume that damage resulted from de¬ 
fendant’s negligence. 

Ill.—-Koslcki V. S. A. Healy Co., 88 
N.E.2d 625, 312 Ill.App. 307, af¬ 
firmed 44 NE.2d 27, 380 Ill. 298. 

(2) Where only question before 
supreme court on appeal was wheth¬ 
er, as a matter of law, plaintiff sus¬ 
tained burden of proving freedom 
from contributory negligence as a 
proximate cause of accident, supreme 
court would assume, and therefore 
was not required to determine, that 
evidence established that defendant 
was negligent. 

Mich.—Zlvas v. Jlnklrts, 46 N.W.2d 
424. 329 Mich. 659. 

Yrlnoiple on whioh relief granted 

On appeal from Judgment for spe¬ 
cific performance, supreme court 
would assume that trial court had In 
mind elementary principle under 
which specific performance is grant¬ 
ed. 

Wis.—Depies-Heus Oil Co. v. Sielaff, 
16 N.W.2d 386, 246 Wis. 36. 


36. Cal—Clanton v. Clanton, 126 P. | 
2d 639, 52 C.A.2d 550—Miller v 
Pacific Freight Lines, 104 P.2d 
1069, 40 C A.2d 451. 

Ill.—Umbright v. Czajkowski, 46 N 
E 2d 104, 316 IlLApp. 444. 

NM.—Miller v. Smith, 282 P 2d 716. 
69 N.M. 235. 

Wash.—In re Bloor’s Estate, 187 P. 

396, 109 Wash. 664. 

4 C.J. p 738 note 63. 

Defective record 

Whore a plea of limitation ha.s 
been interposed, a record of appeal 
that does not contain the date of fil¬ 
ing of original pleading and contain.s 
only a third amended complaint la 
defective and requires that the court 
of appeal presume that action was 
commenced in time. 

Cal.—Young v. Young Holdings Corp , 
80 P.2d 723, 27 C.A.2d 129. 

Flea of coverture 

Court of civil appeals was re¬ 
quired to presume in support of 
Judgment In favor of plaintiffs in 
suit in which one of the counts 
charged conversion by one of the de¬ 
fendants, that evidence established 
conclusively the plea of coverture in¬ 
terposed by one of plaintiffs to avoid 
the plea of limitation interposed by 
one of the defendants. 

Tex.—Edsall v, Hutchings, Clv.App., 
143 S.W.2d 700, error refused. 

37. Mich.—Moffit v. Endtz, 204 N.W. 
764, 232 Mich. 2. 

Okl—Foster v. Board of Com’rs of 
Marshall County, 289 P. 347, 144 
Okl. 14. 

Tex.—City of Big Spring v. Fletch¬ 
er, Clv.App , 156 S W.2d 316—Price 
V. Lee, Clv.App., 119 S.W.2d 673, 
error dismissed—Pittsburg Pipe & 
Supply Co. V. Federal Machine & 
Supply Co., Clv.App., 107 S.W.2d 
687 — Fulks V. Smith, Clv.App., 26 
S.W.2d 221. 

I 4 C.J. p 738 notes 64, 66. 
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37.6 Mo.—^University City, to Ust* 
of Schulz, V. Amos, 156 S.W.2d 65. 
236 Mo.App 428. 

38 . Wis.—Clark v. Davidson, 10 N 
W. 384, 63 Wis 317. 

4 C.J. p 738 note 66. 

39. Mich.—Finn v. Corbitt, 36 Mich 
318. 

39.5 La.—Jones v. American Mut 
Liability Ins. Co., App., 3 89 So 
169 

R.I.—Shea v. First Nat. Stores, 7 A 
2d 196, 03 R.I. 86. 

40. Iowa—Jones v. Southern Sure¬ 
ty Co., 230 N.W. 381, 210 Iowa Cl 

4 C.J. p 738 note 68. 

41. Cal—Blowend v. Biewend, 109 
P.2d 701, 17 C.2d 108, 132 A L It 
1264 

London v Zachary, 207 P.2d 1067, 
92 C.A.2d C64 

La.—Brazier v. Pride of Donaldaon- 
ville Tabernacle No 40, App, 180 
So. 874, rehearing denied 183 So 
131. 

Mich.—Halpin v. White, 164 NW. 
254, 197 Mich. 649 

Mo.—Hendon v. Kurn, 174 S.W.2d 
806, 351 Mo. 980. 

N.J.—Smiglelskl v. Nowak, 11 A.2d 
261, 124 N.J Law 236. 

Tenn.—^Western Union Tel. Co. v. 
Dickson, 173 S W.2d 714, 27 Tenn. 
App. 762. 

4 C.J. p 738 note 69. 

48. Wyo.—Butterworth v. Beach, 216 
P. 1085, 80 Wyo. 46. 

43. Tex.—Kemp Grocery Co. v. Saw¬ 
yer, 33 S.W. 1031, 11 Tex.Civ.App. 
618. 

44. Mass.—^Mackenzie v. New York 
Cent., etc.. R. Co., 93 N.B. 686, 211 
Mass. 686. 
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Ordinarily, the reviewing court will not assume 
that the trial court was improperly constituted, 
and where it is shown that the lower court was held 
at a time and place provided by law, the appellate 
court will presume that the proper officials to con¬ 
stitute the court were present and performed their 
functions.^® If the order appealed from appears 
to have been entered by the court, it will be assumed 
that the application therefor was heard by the court 
as distinguished from a judge.^® 

If nothing to the contrary appears in the rec¬ 
ord, it will be presumed that the case was tried by 
a judge duly qualified or authorized to hold the 
court that the order or judgment was made at 
the place where, by law, the court was authorized 
to be held;'*8 and, where there are several courts 
of the same jurisdiction, that the case was properly 
assigned to the court which tried the case.49 
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The presumption that the judge trying the case 
was duly qualified and authorized to act is usually 
applied with respect to special judges,®® or a regular 
judge who tried the case or held court in a district 
or jurisdiction other than his own;®i and it will be 
presumed that the hearing of a motion for a new 
trial by a judge other than the one who presided at 
the trial was directed in a regular manner by the 
presiding judge.®^ If the record fails to show 
whether a regular or special judge presided, it will 
be presumed that the regular judge of the court pre¬ 
sided ;®® and if the latter has tried a case previously 
transferred to a special judge, the special judge will 
be presumed to have abandoned it.®^ *. 

There can, of course, be no presumption in favor 
of the authority or qualification of the person trying 
the case if it is affirmatively shown that he was not 
a judge,®® or was disqualified.®® In a proper case. 


44.50 Ind.—Brown v Brown, 69 N. 
E 2d 246. 224 Ind 523 

45 . Ala—Broadiis v Russell, 49 So. 
327, 160 Ala. 353. 

46 . Iowa—Menffel v. Mengel, 138 N. 
W. 495. 157 Iowa 630. 

47 . Arlz—Hagan v. Kornegay, 275 
P. 8, 35 Ariz 1(»4 

Tox—Taylor v Batte, Clv.App., 145 
SW2d 1116 
4 C J. p 738 note 74. 

XasnAcieacy of record 

Whf‘ro motion or affidavit, which 
trial judge found insufficient to raise 
question of his qualification, is not 
included in record on writ of error, 
presumption favors such ruling. 

Colo—Isom V. Isom, 134 P.2d 730, 
110 Colo. 344. 

Tranjifer 

Where judge against whom an affi¬ 
davit of prejudice had been filed did 
not file a denial of his disqualifica¬ 
tion within five days and matter was 
subsequently heard by another judge, 
district court of appeal would assume 
that first judge was disqualified and 
that the matter was transferred by 
him to judge who subsequently heard 
it pursuant to statutory proviso that 
where there are two or more judges 
of the same court, action or proceed¬ 
ing may be transferred to a judge 
who is not disqualified. 

Cal.—Donovan v. Superior Court of 
Los Angeles County, 222 P 2d 460, 
99 C A 3d 885. 

48 . Ill — Jasper Y. Schleslnger, 22 
Ill.App 637. 

49 . Pa.—Stockham v. Boyd, 12 A. 
258, 9 PaCas. 288. 

50 . Arlz—Hagan v. Kornegay, 275 
P. 8, 36 Arlz. 164. 

Cal.—Troy v. Troy, 238 P. 143, 72 C 
A. 757. 

Ind—Michigan Cent. R. Co. v. S. J 
Peabody Lumber Co., 131 N.E. 841, 


76 Ind App 222—Evans v Ruther¬ 
ford. 131 NE. 65, 76 Ind App 366. 
Ky—King v Com, 6 Ky Op 398. 

Mo.—State ex rel Oott v. Fidelity & 
Deposit Co. of Baltimore, Md , 298 
S W 83. 317 Mo 1078. 

Tex.—Cobb & Gregory v. Parker, 
Com App, 242 S VV 1018. 

Johnson v Willacy County Wa¬ 
ter Control & Improvement Dlst 
No 1. Civ.App, 1.36 S.W.2d 877— 
English V. Southwest Broadcasting 
("o. Civ App. 81 SW.2d 296—Rusk 
County V Hlghtowei, ClvApp, 202 
S.W. 802, error refused—Rossetti 
V Benavides, Civ App, 195 S.W. 
208, error refused. 

4 C J p 739 note 77. 

Agreement by all defaadaats to spe¬ 
cial Judgs 

Where the record showed that the 
county judge entered his disqualifica¬ 
tion, and whereupon “counsel for 
plaintiff and defendants agreed up¬ 
on” another judge, a conclusive pre¬ 
sumption arises on appeal that all 
the defendants agreed to such Judge 
Tex.—Fariss v. Beeville Bank & 
Trust Co., Civ App., 194 S.W. 1169 

XSzlstsnos of statutory grounds for 
appointment of special Judge 

Where, on appeal, the record with 
relation to a declination of the regu¬ 
lar judge to preside and his appoint¬ 
ment of another Judge showed that 
such declination and appointment 
were made without objection “for 
good and lawful reasons,” it was 
presumed that such declination was 
made on some of the grounds speci¬ 
fied by statute. 

Ind—Leonard v, Blair, 69 Ind. 610, 
514 

Matters held requisite to presump¬ 
tion 

It has been held that there Is no 
room for any presumption in favor 
of the regularity of the proceedings 
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of a special Judge until it Is first 
shown that the term of court was 
opened by the regular judge and that 
the proceedings over which the spe¬ 
cial judge presided were had In the 
regular progress of the business of 
the court. 

Aik—Cruson v. Whitley, 19 Ark. 99. 
4 C.J. p 739 note 78. 

51. Ariz.—Arizona Mut. Auto Ins. 
Co V Blsbee Auto Co, 197 P. 980, 
22 Ariz. 376. 

Ill.—People V. Dillon, 107 N.E. B8S, 
266 Ill. 272. 

Minn.—In re Judicial Ditch No. 6 In 
Freeborn County, 194 N.W. 402, 
166 Minn 96. 

Tex —Baldvv in v. Leonard, Civ App., 
110 S W 2d 1160, error dismissed. 

4 C J p 739 note 79. 

XSzohangd of Judges 

It will be presumed. In the absence 
of contrary evidence, that an ex¬ 
change of Judges between circuits 
was regular and in compliance with 
statute. 

Ark—Gordon v. Reeves, 267 S.W. 
133, 166 Ark. 601. 

52. N.Y—Martin v. Platt, 30 N E. 
5G6, 131 N.Y G41. 

53. Ark—Arkadeipbia Lumber Co 
V. Asman, 79 S W'. 1060, 72 Ark 
320. 

54. Ind.—Hervey v. Parry, 82 Ind. 
263 

55. Wis—Van Slvke v Trempealeau 
County Farmers’ Mut F Ins. Co, 
39 Wis. 390, 20 Am R 60 

56. Fla —Alfred H. Wagg Corpora¬ 
tion v F. L. Stitt & Co., 116 So. 
637, 96 Fla 748 

4 C J p 739 notes 84, 86 

Facts shown by oertlflcats of dis- 
quallflcatlou 

Where a trial judge has filed a 
certificate of disqualification based 
on certain facts, it will be presumed 
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the appellate court may assume that an attempt to 
disqualify the trial judge to rule on a motion was 
proper and timely.®^®-® 

Official court stenographer. If there is no show¬ 
ing in the record as to the appointment of an offi¬ 
cial court stenographer, it will be presumed that 
none was appointed;®*^ but where there is some 
showing in the record as to the appointment and 
qualification of an official court stenographer or 
shorthand reporter, it will be presumed that the ap¬ 
pointment and qualification were regular,®® rather 
than that they were irregular.®® 

b. Terms and Sessions of Court 

The appellate court will presume In support of the 
Judgment, where nothing to the contrary appears, that 
the trial court was lawfully and properly in session when 
the Judgment was rendered, and that aii things were 
done at the proper time or term. 

In the absence of anything in the record to the 
contrary, it will be presumed, where the order, judg¬ 
ment, or decree was rendered by a court of general 


jurisdiction, that the court was lawfully in session 
on the day judgment was rendered,®® and that mat¬ 
ters which could lawfully be done only at a particu¬ 
lar time or term were done at that time or term.®^ 
More specifically it will be presumed, when neces¬ 
sary to support the judgment, that the term during 
which the judgment was rendered was regularly ap¬ 
pointed or fixed;®® that it was regularly convened 
at the time fixed therefor;®® that a term was con¬ 
tinued up to the latest period allowed by law;®® that 
an order extending the term, appearing in the record, 
was duly signed by the judge,®® and that the entry 
in the minutes of such an order was made the same 
day as the order.®® 

It may also be presumed that one term ended 
on the day prior to the beginning of a new term;®^ 
that a case not decided until a term subsequent to 
that at which it was heard was taken under advise¬ 
ment by agreement of the parties;®® that the court 
vacated an order of adjournment to a subsequent 
day in the same term, and reconvened;®® that an 


that such facta exist in the absence 
of anything: in the record requlringr 
a contrary holding. 

Fla.—Alfred H. Wagg Corporation v. 
F. L. Stitt & Co., supra. 

Where trial Judge doea aot file af¬ 
fidavit replying to verilled charges 
of bias and prejudice found in state¬ 
ment of disqualification, in determin¬ 
ing whether Judge was disqualified 
reviewing court must assume truth 
of matters alleged in such statement 
and consider only their legal suffi¬ 
ciency and whether they were timely 
made. 

Cal.—Wooley v. Superior Court in 
and for Stanislaus County, 66 P.2d 
680, 19 C.A.2d 611. 

56.6 Cal.—Barry v. Contractors State 
License Bd.. 193 P.2d 979, 85 C.A. 
2d 600 

57. Tex.—Security Trust, etc., Ins. 
Co. V. Stuart, Civ.App., 160 S.W. 
108. 

68. Mass.—Ansara v. Regan, 177 N. 

E. 671, 276 Mass. 586. 

4 C.J. p 739 note 87. 

59. Ind.—Pitman v. Marquardt, 50 
N.E. 894, 20 Ind.App. 431. 

60. Ga—Campbell v Atlanta Coach 
Co„ 200 S.E. 203, 58 Ga.App. 824. 

Tex.—City of Gilmer v. Moyer, Civ. 
App., 181 SW.2d 1020—Employers' 
Casualty Co. v. Smith, Civ.App., 
284 S.W. 991. 

4 C.J. p 739 note 90. 

Proossdlngs during vacation 

Court of civil appeals must pre¬ 
sume that proceedings which took 
place during vacation were in ac¬ 
cordance with statute providing that 
Judges of district courts may in va¬ 
cation by consent of parties exercise 


all powers, make all orders, and per¬ 
form all acts as fully as in term 
time. 

Tex.—^Weaver v. Humphrey, Civ. 
App., 95 SW.2d 720, rehearing de¬ 
nied 114 S.W.2d 609. 

61. Ala.—West v. State ex rel Mat¬ 
thews, 173 So. 46. 233 Ala. 588 
Kan.—Mulcahy v. City of Moline, 171 
P. 597, 101 Kan, 532, 102 Kan. 631 
La.—State ex rel. Russell v. Richard¬ 
son. 152 So. 748, 178 La. 1029. 

4 C.J. p 740 note 91. 

Plea of privilege 

Under statute providing that pleas 
to the Jurisdiction shall be deter¬ 
mined during term at which they 
are filed if business of court will 
permit, it would be presumed in ab¬ 
sence of showing to the contrary, 
that business of court would not 
permit disposition of matter of priv¬ 
ilege at term during which contro¬ 
verting plea was filed, where court 
reset hearing on plea for second day 
of next ensuing term without preju¬ 
dice. 

Tex.—Nolte v. Saenz, Civ.App., 159 S. 
W.2d 225. 

69. Tex.—Employers* Casualty Co. 

v. Smith, Civ App., 284 S.W. 991. 

4 C.J. p 740 note 92. 

63. Mo.—State v. Broaddus, 143 8. 
W. 455, 239 Mo. 369. 

S.C.—Miller V George, 9 S.E. 669, 30 
S.C. 526—Hardin v. Trimmier, 9 S. 
E. 342, 30 S.C. 391. 

64. Ga.—Shivers v. Shivers, 57 S.E. 
2d 660, 206 Ga. 652. 

Ind—Bostwick v. Bryant, 16 N.E. 

378, 113 Ind. 448. 

4 C.J. p 740 note 94. 
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65. Tex.—English v. Southwest 
Broadcasting Co, Civ App., 81 S.W. 
2d 296. 

Ooatradiotion of record 

Reviewing court, for purpose of 
upholding validity of purported or¬ 
der extending term of court, would 
not indulge presumption, in contra¬ 
diction of record, that Judge ordering 
extension participated in trial, not¬ 
withstanding appeal could not be 
maintained unless term had been 
lawfully extended. 

Tex—Hamilton V. Empire Gas & 
Fuel Co., 110 S.W.2d 661, 134 Tex 
377. 

66. Tex.— J. C. Dielmann Co. v. Peas- 
lee-Gaulbcrt Co., Civ.App., 23 S.W. 
2d 767. 

Porformanos of dnties as to making 
and entry of order presumed 

Under some statutes it is the duty 
of the trial Judge to make an order 
extending term as to certain cases, 
and of the county clerk to enter the 
order in the minutes during the term 
to be extended, and it will be pre¬ 
sumed that both ofilclals performed 
their respective duties in accordance 
with express statutory requirement 
unless the record shows the con¬ 
trary. 

Tex. —J. C. Dielmann Co. v. Peaslee- 
Gaulbert Co., supra. 

67. Ariz.—Doran v. Lose, 73 P. 443, 
3 Ariz. 284. 

Fla.—Midcoast Inv. Co. v. Smith, 194 
So. 222, 141 Fla. 826. 

68. Tex.—Brown v. Boles, Civ.App., 
62 S.W. 120. 

69. Neb.—Green v. Morse, 77 N.W. 
925, 57 Neb. 391, 73 Am.S.R. 518. 

4 C.J. p 740 note 97. 
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original entry showing adjournment on one day 
was incorrect where the judge directed the record 
to be altered to show adjournment at a later day;*^® 
that a general term was adjourned so as to permit 
the holding of a special term that a term in an¬ 
other county had been adjourned so as to permit the 
continuation of the term in question after the time 
fixed for the former and that a garnishment 
suit was continued over the term at which judgment 
in the principal suit was rendered.'^2 

c. Jurisdiction 

The appellate court will make every reasonable pre- 
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•umptiPn In favor of Jurladlctlon of the lower court If It 
la one of general Jurladlctlon, and there la nothing In the 
record to indicate lack of Jurisdiction. 

If the court below which has rendered the judg¬ 
ment, order, or decree sought to be reviewed is one 
of general jurisdiction, and there is nothing in the 
record to indicate lack of jurisdiction, the appellate 
court will, to avoid reversal, indulge in every reason¬ 
able presumption in favor of the jurisdiction of the 
lower court,*^^ its proper exercise of it,*^5 and of its 
having properly found and determined that it had 
jurisdiction.^® Indeed the court, on appeal from 
the judgment of a court of record, never presumes 


70 . Vt.—Lapoint v. Sage, 99 A. 233, 
90 Vt. B60. 

71 . SD—Myers v. Mitchell. 46 N.W. 
245, 1 SD. 240. 

72 . Iowa.—Weaver v. Cool edge, 16 
Iowa 244. 

73 . Mich —Bay City Old Second Nat. 
Bank v. Williams, 71 N.W. 160. 112 
Mich. 664. 

74 . Ala—Silvcrstein v First Nat 
Bank. 165 So 827, 231 Ala 565— 
Cobbs V Norville, 161 So. 676, 227 
Ala 621. 

Ark.—Pavie v Smoot, 150 S.W.2d 60, 
202 Ark 293. 

Cal—Cooney v Cooney, 153 P.2d 
334, 25 C.2d 202 

Freeze v. Salot, 266 P 2d 140, 122 
C A 2d 661—Borsook v Continental 
Cas. Co, 236 P 2d 383, 107 C.A 2d 
21—Sunset Scavenger Corporation 

V. Oddou, 53 P2d 188, 11 C A 2d 92 
—Williams v. Flinn & Treacy, 214 
P. 1024. 61 C A 352. 

Ill —Barnes v. Chicago City R. Co, 
185I11APP 148 

Ind.—Hyatt v. Cochran, 69 Ind. 436 
Ky—Martin v. Flener, 277 S.W, 832, 
211 Ky 551. 

Md—Hoinse v. Howard, 138 A. 256, 
163 Md 380 

Miss —Daniels v. Jordan, 134 So. 903, 
161 Miss 78 

Mo—Hall V Thurman, App . 86 S.W. 
2d 1069—Muse v. E A Whitney & 
Son, 66 S.W.2d 848, 227 Mo.App. 
640—Strawhun v. Farrar, App.. 296 
S W. 191—Darby v. Weber Imple¬ 
ment Co. 208 S.W. 116, 203 Mo. 
App. 200. 

Mont.—Gilna v. Barker, 264 P. 174, 
78 Mont 357. 

Neb —Myers v. Hall County, 263 N. 

W. 486 

N.C—Dellinger v. Clark, 67 S E.2d 
448, 234 N.C 419. 

Ohio.—Paulin v Sparrow, 110 N.B. 
B28. 91 Ohio St. 279. 

Carroll v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, 190 N.E 590, 47 
Ohio App. 146. 

Fouts V. S. T. Price & Co., 4 
Ohio N.PmN.S.. 66. 


Okl.—Young v. Union Const. Co., 204 
P2d 283, 201 Okl. 220—Colley v. 
Sapp. 142 P. 989, 44 Okl. 16, re¬ 
heard 142 P. 1193, 44 Okl. 16. 

Pa.—Luick v. Luick, 64 A.2d 860, 164 
Pa Super 378. 

Tex —J. Weingarten, Inc., v. San¬ 
chez. Civ.App., 228 SW.2d 803— 
Williams v. Greer, Civ App., 122 S. 
W.2d 247—Maddux v. Booth, Civ. 
App., 108 S.W 2d 320—Knight v. 
Lawson. Civ.App., 78 S.W.2d 676— 
Pitts v. Thompson, Clv.App., 71 S. 
W 2d 368—Jones v. National Cash 
Register Co, Clv.App, 62 S.W.2d 
1083—Patillo V. Allison, Clv.App , 
61 S.W.2d 1041—Reeves v. Fuqua. 
Civ App, 183 S.W. 34. 

Vt—Enosburg Grain Co. v. Wilder, 
20 A.2d 473, 112 Vt. 11. 

W.Va—Dolan v Hardman, 29 S E.2d 
8. 126 W.Va 480. 

4 C J. p 740 note 3 
Truth of facts in petition 

For purpose of determining wheth¬ 
er trial court, in action under In¬ 
solvency Act, had jurisdiction, facts 
averred in plaintill’s petition must 
be taken as true 

Pa.—Gallagher v. Keystone Realty 
Holding Co, 3 A.2d 426, 333 Pa 9 

PresnmptioiL of jurisdiction of court 
issuing warrant in false attach¬ 
ment action 

Cal —Barrier v. Alexander, 224 P.2d 
436, 100 CA2d 497—Laplque v. 

Agoure, 196 P. 1075, 61 C A. 56— 
Donatl v. Rlghetti, 97 P. 1128, 9 
CA. 45. 

75. Ark.—Hardy v. Hilton, 204 S W. 

2d 163, 211 Ark. 991. 

Cal.—Sunset Scavenger Corp. v. Od¬ 
dou, 63 P.2d 188. 11 C.A.2d 92. 

Fla.—Revell v. Dishong, 176 So. 906, 
129 Fla 9. 

Mo.—Waiik v. Feet. App.. 190 S.W. 
88, certiorari quashed State ex rel. 
Peet V. Ellison, 196 S.W. 1103. 
Ohio.—Fifth-Third Union Trust Co. 
V. Davis, 10 N.E.2d 4, 56 Ohio App. 
377. 

Beinstatemsnt of case 

Where clerk of district court en¬ 
tered order dismissing case, in re¬ 
liance on rules of practice of the 
district court, and district judge re¬ 
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instated the case on motion without 
notice to defendant and overruled 
motion to dismiss, on ground that 
clerk acted erroneously, reviewing 
court would not assume that dis¬ 
trict judge did not have jurisdiction 
to reinstate the case, where the con¬ 
trolling district court rules were not 
introduced in evidence 
Iowa.—Eggleston v. Eggleston, 281 
N.W. 844. 226 Iowa 920. 

76 . Ala.—Jones v. Fields, 150 So. 

914, 26 Ala.App. 670. 

Mass.—Schmidt v. Schmidt, 182 N. 

E. 374. 280 Mass. 216. 

Mo.—Jones v. Cook, 193 S.W.2d 494, 
364 Mo. 1130. 

Okl —Manuel v. Kidd, 258 P. 732, 126 
Okl. 71. 

N.C.—Dellinger v. Clark, 67 S E.2d 
448, 234 N.C. 419. 

RI—Lawton v. Lawton, 136 A. 241, 
48 RI. 134. 

Tex —Hannon v. Henson, Com App , 
15 S W.2d 679. 

Rose V. Turner, Clv.App, 16 S 
W.2d 433, conforming to answer 
to certified questions 7 S.W.2d 70, 
117 Tex. 464. 

4 CJ. p 740 note 4—67 C J. p 1095 
note 6—68 C J. p 1208 note 38. 
Transfer from another court 
Where Jurisdiction of trial court 
depends on transfer from another 
district court, that matter can be de¬ 
termined by trial court, and, on ap¬ 
peal. it is presumed that it was so 
determined. 

Tex —Roberson v. Keck, Clv.App, 
108 SW.2d 840, error dismissed 130 
S W 2d 287, 133 Tex. 466. 

Overruling of ezoeptlons 

Where the district judge did not 
mention or sustain exceptions to Ju¬ 
risdiction, he was presumed, on ap¬ 
peal, to have overruled them 
La.—In re Cooper, App., 67 So.2d 
775. 

rinding of exclusive jurlsdlotion in 
other oonrt 

Where there was no statement of 
facts and plaintifts were denied re¬ 
lief on the ground of the pendency 
of another suit in the federal bank¬ 
ruptcy court involving the same 
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that the lower court heard the controversy before 
determining that it had jurisdictionJ*^ 

While recitals in the record of jurisdictional facts 
ordinarily are presumed to be conclusive in the 
absence of any showing to the contrary,^8 yet, where 
the record contains a recital that jurisdiction has 
been acquired, there is no need of invoking any pre¬ 
sumption of jurisdiction.'^® 

There can be no presumption in favor of the ju¬ 
risdiction of the lower court if the contrary af¬ 
firmatively appears,*® or where the lower court is 
one of only limited and inferior jurisdiction;*^ and 
if a compliance with the statutory requirements, 
which must be met to confer jurisdiction on an 
intermediate appellate court, is not shown, jurisdic¬ 
tion in that court will not be presumed .*2 It has also 
been held that on an appeal wherein appellant's 
rights are determinable by rules and principles ap¬ 
plicable to direct attacks on judgments, the appellate 
court cannot presume that the lower court had 
jurisdiction.*^-® 

Jurisdiction of person. Except where a contrary 


presumption is necessary in order to sustain the 
judgment,** an appellate court will generally pre¬ 
sume that the lower court proceeded to judgment 
only after duly acquiring jurisdiction of the par¬ 
ties;*^ and if such fact is not shown it will not be 
presumed that one defendant was fraudulently made 
a party in order to obtain jurisdiction over a codc- 
fendant.*5 If, however, the judgment of the trial 
court can be sustained if it had no jurisdiction over 
some of the defendants, it will be presumed that it 
had not, where the contrary does not appear from 
the record ;** and where the lower court sustained 
a plea to the jurisdiction of the person, and the evi¬ 
dence on which the court acted was not preserved 
by bill of exceptions, it will be presumed that the 
evidence was sufficient to sustain the plca.**^ 

Jurisdiction of subject matter. In accordance with 
the general rule above stated it is usually held, if 
nothing to the contrary appears, that it will be pre¬ 
sumed that the lower court had jurisdiction of the 
subject matter,** and that the jurisdictional amount 
was involved.*® If, however, the record affirmalne- 


cause of action, it will be presumed 
in favor of the holding* of trial court 
that there was .sufficient evidence to 
show that the bankruptcy court had 
Jurisdiction of the parties and of the 
subject-matter, 

Tex,—Spencer v. Burk, Clv.App., 217 
S.W. 1110, error refused. 

77. Cal —^Western I^umber, etc., Co. 

V. Merchants’ Amusement Co., lOS 
P. 891, 13 C.A. 4. 

4 C.J. p 740 note 6. 

78 . Ark—Howell v. Miller, 292 S. 

W. 1005, 173 Ark. 527. 

Idaho.— Corpus Juris ottsd In Bald¬ 
win V Anderson, 13 P.2d 650, 661, 
52 Idaho 243. 

4 C.J. p 740 note 6—68 C.J. P 1208 
note 39. 

79 . Cal.—^Western Lumber, etc., Co. 
v. Merchants' Amusement Co., 108 
P. 891, 13 C.A. 4 . 

80 . Pla.—Quigley v. Cremln, 113 So. 
892, 194 Fla. 104. 

Ill.—^People V. Brewer, 160 N.E. 76, 
328 Ill. 472. 

Mo.—^Wade v. Markham, App., 106 S. 

W.2d 939. 

4 C.J. p 740 note 8. 

81 . N.T.—Gilbert ▼. York, 19 N.E. 
268, 111 KT. 544. 

Tex.-^ampbell v. Horton, Civ.App, 
263 S.W. 630. 

Prslitalaary matters 
Although, generally speaking, pro¬ 
bate court has full and complete ju¬ 
risdiction of assignments for bene* 
fit of creditors, court of appeals can¬ 
not assume that preliminary matters 
necessary to regularly invest probate 


court with jurisdiction have occur¬ 
red. 

Ohio.—Prudential Ins. Co. of Amer¬ 
ica v. Goodman, 2 N.E 2d 16, 61 
Ohio App. 626. 

88. Tex.—In re Voigt’s Estate, Civ. 
App.. 46 S.W 2d 467. 

88.5 Cal.—Prescott v. O'Connell, 80 
P.2d 749, 27 CA.2d 220. 

Tex —Fitzgerald v. Lane, Clv.App., 
ICl S.W.2d 523. 

83. Cal,—Bonham v. Laux, 276 P. 
617, 97 C.A. 802. 

84 . Ala.—Metropolitan Casualty Ins. 
Co. of New York v. Blue, 121 So 
25, 219 Ala. 37. 

Idaho.—Price v. Case, 232 P. 676, 40 
Idaho 197. 

Ill.—Baldwin V. Bolan, 185 Ill.App. 
1—Traders’ Mut. Life Ins. Co. v. 
Humphrey, 109 Ill.App. 246, affirm¬ 
ed 69 N.E. 875, 207 III. 640. 

Ind.—^Zilky v. Carter, 81 N.E 2d 697, 
226 Ind. 396—Clark v. Clark, 172 
N.E. 124, 202 Ind. 104. 

La.—Hester v. Moody & Stewart, 130 
So. 264, 16 La.App. 177, reversed on 
other grounds 134 So. 690, 172 La. 
610. 

Md.—Employers’ Liability Assur 
Corporation v. Perkins, 181 A. 436, 
169 Md. 269. 

Mass.—Morlarty v. King, 67 N.E.2d 
633, 317 Mass 210. 

Minn.—Fulton v. Okes, 262 N.W. 670, 
196 Minn. 247. 

Mo.—St. Charles Sav. Bank v. Thomp¬ 
son Sc Gray Quarry Co., 210 S.W. 
868 . 

Daniels v. Yarhola Pipe Line Co., 
App., 206 S.W. 600. 
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Ohio—Equity Savings & Loan Co v 
Schwartz, 14 N E 2d 359, 57 Ohio 
App 392 

Fouts V S T Price & Co, 1 
Ohio N.P ,N S., 65. 

4 C J p 741 note 14. 

Besideucy 

The reviewing court must assume 
plaintiff in case to be a resident of 
the state, as stated in the writs, 
where such residence i.s not disputed 
Mass—Stein v. Canadian Pac S S, 
31 NE2d 457, 298 Ma.ss 479. 

85. Va—Seaboard Air Line Ity Co. 
V. J. E Howdy'll & Co, 131 SE 245. 
144 Va. 164. 

86. Ind—M Rumley Co. v Moore. 
60 N.E. 674, 151 Ind. 24. 

87. Mo—Nathan v. Planters* Cotton 
Oil Co., 174 S.W. 126. 187 Mo App 
660 

88. Ark—Crumbley v Guthrie, 18.^ 
S.W 2d 47, 207 Ark. 875 

Ill —Foreman Bros Banking Co v. 
Kelly-Atkinson Const Co, 218 Ill 
App. 366—Baldwin v Bolan, 185 Ill 
App. 1. 

Mass—Genga v. New York. N. H. & 
H. R. Co, 187 NE 637. 243 Mass. 
101 . 

Minn—Pulton v. Okes, 262 N.W. 670, 
196 Minn. 247. 

4 C.J. p 740 note 10. 

89. Conn.—Port Chester Elec. Const. 
Corp. v. Industrial EJec Supply 
Co., 89 A.2d 377, 139 Conn. 16— 
New York. N. H. & H. R. Co. v. 
Salter, 134 A. 220, 104 Conn. 728. 

Fla.—Jonas v. Prows, 89 So. 424, 82 
Pla. 131. 

Mo.—^Hall V. Thurman, App., 86 S.W. 
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ly shows the amount actually in controversy, the ap¬ 
pellate court cannot properly presume that the 
amount was less or more in order to sustain the 
jurisdiction of the trial court.®® 

§ 1537. Venue and Transfer of Causes 

In support of the Judgment of the trial court, the 
appellate court will presume that the venue was proper 
and that the trial court acted properly in granting or 
denying a change of venue or transfer of the cause, where 
nothing to the contrary appears in the record. 


APPEAL & ERROR |§ 153St.l537 

Where there is nothing in the record to the con¬ 
trary, the appellate court will presume, in support 
of the judgment of the lower court, that the action 
was instituted in the proper county®^ or division;®® 
that a motion for change of venue was properly 
granted®® or denied,®^ or, if the disposition of the 
motion is not shown, that it was waived®^ or prop¬ 
erly disposed of.®® It may also be presumed that as 
between conflicting affidavits filed on a motion for 
change of venue those favoring the prevailing par- 


2d 1069—People’s Savings Bank v. 
McDowell, App., 204 S.AV. 406. 
Tt'X— Ellis V. Heldrick, Civ.App., 154 
S W.2d 293, error refused. 

4 C J. p 740 note 11. 

90 . Miss—Moore v. American Sure¬ 
ty Co., 70 So. 403, 110 Miss. 322. 

4 C.J. p 741 note 12. 

ArnooBt shown by ovldenoo 
Where plaintllf in the circuit court 
offered evidence only in support of 
that item of its claim amounting to 
one hundred eighty-nine dollars, the 
circuit court is without jurisdiction, 
for it must be presumed on appeal 
that that was the whole amount in 
controversy. 

Miss —Moore v. American Surety Co , 
supra. 

91. Ind —Warmoth v. Dryden, 25 N. 
E 433, 125 Ind. 355 

La.—Smith v. City of Alexandria, 
App , 178 So 737. 

Okl—Puce V. OU, 115 P 2d 253, 189 
Okl 230 

4 C J p 741 note 17 
Residence of plaintiff 

Where it appears, by the declara¬ 
tion and copy of the note sued on, 
that at the date of the contract the 
plaintiff was a re.sident of the coun¬ 
ty in which suit was commenced, it 
will be presumed prima facie that he 
resided there at the institution and 
determination of the cau.se. 

Iowa.—Caudill v. Tharp, 1 Greene 
94. 

92. Ala — Singleton v. Jackson, 69 
So. 45, 177 Ala. 123. 

93 . Cal.—Gordon v. Perkins, 263 P 
231, 203 C 183 

Abbott V. People’s Nat Fire In.s 
Co. of Delaware, 22 P.2d 644, 132 
CA. 367. 

Miss.—Humphreys County v. Cashin, 
90 So 888. 128 Miss 236. 

Mo—^V^^’llson V. Long, App., 166 S.W 
2d 947 

4 C.J. p 741 note 19. 

Propriety of motion 

A motion for change of venue will 
be presumed to have been filed In 
good faith and not merely for the 
purpose of delay. 

Ind.—Clinton Coal Co. v. Chicago & 
E. I. R. Co., 130 N.E. 798, 190 Ind. 
465, 

Bnrdon of proof 

(1) The burden is on party who 


assails ruling of trial court granting 
motion for change of place of trial 
to establish error or prejudice. 

Utah.—Anderson v. Johnson, 268 P. 
2d 427, 1 Utah 2d 400. 

(2) A plaintiff in eminent domain 
proceeding appealing from order 
transferring cause for trial to an¬ 
other county has burden of point¬ 
ing out deficiency in evidence to Jus¬ 
tify determination by court of wheth¬ 
er impartial trial could be had In 
county originally designated. 

Cal —People v. Ocean Shore R. R, 
76 P.2d 660, 24 C.A.2d 420 

94. Cal.—Benjamin v. Benjamin, 275 
P.2d 43, 128 C.A 2d 367—Pacific Bal 
Industries v. Northern Timber, 
Inc , 259 P 2d 466, 118 C.A.2d 816— 
Blumer v. Kirkman Corp., 241 P 
2d 17, 38 C.2d 480—Hale v Bohan¬ 
non, 241 r.2d 4, 38 C 2d 458. 

Kraft V. Innls, 135 P 2d 29, 67 
CA2d 637—C H. Parker Co v 
Exeter Refining Co, 79 P.2d 1114, 
26 CA.2d 610—Davison v Gentry, 
29 P2d 266, 136 C.A. 423—Kage v 
Hass. 269 P. 968, 93 C.A. 653—Es¬ 
pinosa V, Gould, 190 P 481, 47 C 
A 316—Smilie v. Smille, 141 P. 
829, 24 C A. 420. 

Mich.—Jacobs v. Hagenback-Wallace 
Shows. 164 N.W. 648, 198 Mich 73, | 
LR.A1918A 504. 

Mo.—Giaves v. Davidson, 68 S.W.2d 
711, 334 Mo. 482, 

Thomas v. Thomas, App., 74 S.W. 
2d 263. 

NC,—Flythe v. Wilson, 41 S.E.2d 761, 
227 N.C. 230. 

Or —Columbia County v. Consolidat¬ 
ed Contract Co, 163 P. 438, 83 Or. 
261. 

Tex—Ferguson Seed Farms v. Mc¬ 
Millan, Civ App. 296 SW 902, re¬ 
versed on other grounds. Com 
App., 18 SW.2d 695, 63 A.L R. 1009. 

4 C.J. p 741 note 20. 

Presumption as to grounds of denial 

(1) Where the order denying 
change of venue was general, not in¬ 
dicating any particular ground, the 
appellate court presumes that the 
trial court found against the use of 
due diligence in the making of the 
motion. 

Cal.—Hart v. Forgeus, 193 P. 764, 184 
C. 327. 

In re Hart’s Estate, 236 P.2d 884, 
107 C.A.2d 60. 
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(2) In such case, burden of ex¬ 
cusing delays appearing in record 
would rest on moving party. 

Cal —In re Hart’s Estate, supra. 

(3) Where order refusing appel¬ 
lant’s motion to change place of tri¬ 
al did not specify which ground, 
convenience of witnesses or promo¬ 
tion of ends of Justice, that appel¬ 
lant failed to establish to satisfac¬ 
tion of court, or whether both, It 
would be as.sumed by supreme court 
that motion was refused on both 
grounds, although either would have 
sufficed for refusal. 

S.C—Wilson V. Southern Furniture 
Co , 78 S.E 2d 890, 224 S.C. 281. 
Validity of agreement not to take 
change of venue 

Where the lower court entered an 
order containing an agreement not 
to take a change of venue and the 
bill of exceptions does not show the 
evidence upon which the court acted, 
the appellate court will presume that 
the minutes of the lower court show 
the agreement In accordance with a 
statute providing that an attorney 
can bind his client only by agree¬ 
ment entered on the minutes 
Ind —Terre Haute Brewing Co. v 
Ward. 102 NE. 396, 106 N.E. 68, 66 
Ind.App. 156. 

Offer of available evidence 

With respect to plalntllTs’ right to 
change of venue for alleged dis¬ 
qualification of Jurors and whether 
any other Jury could have concluded 
that evidence sustained plaintiffs’ al¬ 
legations, it would be presumed that 
plaintiffs offered all evidence avail¬ 
able in support of allegations. 

Tex.—Ramirex v. Sanchez, Civ.App., 
97 S.W.2d 1034. 

Judicial notice of records 

It is to be presumed on appeal in 
support of a ruling denying a mo¬ 
tion for change of venue that the 
lower court properly took Judicial 
notice of the records in the cause be¬ 
fore them at the moment. 

Cal —Ward Mfg Co. v. Miley, 281 P. 
2d 343, 131 C.A.2d 603. 

95. Ala.—^McCord v. Harrison & 
Stringer, 93 So. 428, 207 Ala. 480. 

4 C.J. p 741 note 21. 

96. Ark.—^London v. Kennedy, 18 8. 
W.2d 297, 178 Ark. 1068. 

Okl.—John Deere Plow Co. v, Owens, 
147 P.2d 149, 194 Okl. 96. 
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ty are true and on appeal from denial of defend- presumption may be indulged that a statutory privi- 
ant’s motion for a change of venue, the reviewing lege of defendant to be used in the county of his 
court must assume the truth of the allegations of the or its residence, instead of in the county in which 

complaint.*"^*® action was brought, or a plea raising such privi¬ 

lege, was waived,®® or was properly sustained®® or 
In support of the judgment appealed from, the denied,^ On appeal from an order overruling a plea 


97. Cal.—Gordon v. Perkins, 268 P. 
231. 203 O. 183. 

State Compensation Ins. Fund 

V. Maloney, 266 P.2d 81, 122 C.A. 
2d 920—City of Long: Beach v. 
Lakewood Park. 258 P.2d 638. 118 
C.A.2d 596—Maselli v. B. H. Apple¬ 
by & Co.. 256 P.2d 618. 117 C.A.2d 
634—Schreiber v. Hooker, 261 P.2d 
56, 114 C.A.2d 634—Swartz v. Cali¬ 
fornia Olive Growers* Packing 
Corp., 133 P.2d 20, 66 C.A.2d 168— 
Taft v. Goodman, 107 P.2d 431, 41 
C.A.2d 771—Groobman v. Pfeiffer, 
87 P.2d 198, 2 C.A.2d 234. 

Finding of faots 

On appeal from order denying mo¬ 
tion for change of venue based on 
conflicting aifldavita, It must be pre¬ 
sumed that trial court found facts 
more favorable to prevailing party. 
Cal.—Schreiber v. Hooker, 261 P.2d 
66, 114 aA.2d 634. 

Facts reasonably Inferred 

As error is not presumed and all 
Intendments are in favor of action 
of trial court, affldavits in behalf of 
successful party on motion for change 
of venue are to be deemed to estab¬ 
lish not only facts directly stated 
therein but also all facts which may 
reasonably be inferred or presumed 
from the direct and positive state¬ 
ments. 

Cal —Hagan v. Gilbert, 189 P.2d 648, 
83 C.A.2d 670. 

97.5 Cal.—^Freedman v. Imperial 
Cattle Co., 246 P.2d 986, 112 C.A 2d 
593—^Whlte v. Kaiser-Frazer Corp,, 
224 P.2d 838, 100 C.A.2d 764—Liera 
v. Los Angeles Finance Co, 221 P 
2d 737, 99 C.A.2d 254—Peterson v. 
Sherman. 167 P.2d 863. 68 C.A 2d 
706—Konlg V. Associated Almond 
Growers of Paso Robles, 99 P.2d 
678, 87 C.A.2d 360. 

98. Tex.—^West v. Citizens State 
Bank of Wheeler. Civ.App., 140 S. 

W. 2d 868, error dismissed, Judg¬ 
ment correct—J. G. Smith Grain 
Co. v. Shuler, Civ.App., 249 S.W. 
624—^Auds Creek Oil Co. v. Brooks 
Supply Co., Clv.App., 221 S.W. 319 
—Eddleman v. Wofford, Civ.App., 
217 S.W. 221, dismissed for want 
of Jurisdiction. 

4 C.J. p 741 note 22. 

Waiver of motioa to eteik# ooatro- 
TortiJW attdaviti • 

Absence from the record of an or¬ 
der relating to a motion 'to strike af¬ 
fldavits controverting the plea of 
privilege created the presumption 
that the motion was waived. 


Tex —City of Idalou v. Anderson, 
Civ.App., 26 S.W.2d 280. 

99. Tex.—Bitner v. Hines, Civ.App., 
293 S.W.2d 640—Creswell v. Pruitt, 
Civ.App., 239 S.W.2d 166—Walker 

V. Johnston, Civ.App., 236 S.W.2d 
534, error dismissed—Ramey & 
Mathis V. Page. Civ.App., 228 S.W. 
2d 976, mandamus granted, Ram¬ 
ey & Mathis. Inc. v. Pitts, 230 S 

W. 2d 211, 149 Tex. 214, conformed 
to, Civ.App., 231 S.W.2d 686—Colo¬ 
rado County V. J. M. English Truck 
Line, CivApp., 208 S.W.2d 367— 
Ardrey v. Ruth, Civ.App., 189 S.W. 
2d 16—Hardigree v. Sweetwater 
Cotton Oil Co., Clv.App., 84 S.W.2d 
766—Pearson v. Guardian Trust 
Co., ClvApp., 84 S.W.2d 266—^Pus- 
ton V. Fort Worth & D., S. P. Ry. 
Co., ClvApp, 68 SW.2d 618— 
Scruggs V. Gribble, Civ.App., 17 S. 
W 2d 163—Dennis v. Head, Civ. 
App., 284 S.W. 296. 

4 C.J. p 741 note 23. 

Evidence favorable to finding 

In determining whether there was 
sufficient evidence supporting find¬ 
ing of trial court on plea of privi¬ 
lege, reviewing court considered only 
evidence favorable to finding and dis¬ 
regarded all contradictory evidence 
Tex.—Greer v, Newton, Civ.App., 245 
S.W.2d 299. 

Partnership 

In support of an order sustaining 
plea of privilege filed by individual 
members of defendant partnership, 
it will be presumed that the court 
found that the partnership was an 
ordinary partnership having none of 
the characteristics pertaining to un¬ 
incorporated Joint stock companies, 
or associations, referred to in stat¬ 
utes, defining such companies or as¬ 
sociations. 

Tex.—Held Bros. v. Mueller-Huber 
Grain Co., Civ.App., 186 S.W. 2d 
470. 

Ooastruotloa of ordar 

Order overruling plaintiffs' contro¬ 
verting affidavit to defendant’s plea 
of privilege to be sued in county of 
defendant’s residence was required 
to be construed on appeal as an af¬ 
firmative finding that plaintiffs had 
failed to establish facts necessary to 
fix venue in county in which cause 
of action arose. 

Tex.—Colorado County v. J. M. Eng¬ 
lish Truck Line, Civ.App., 203 S.W. 
2d 357. 

&ooatlon of lante 

Where trial court sustained de¬ 
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fendants* pleas of privilege to be 
sued in another county, reviewing 
court would presume that he found 
in favor of defendants on the issue 
whether their lands were situated 
wholly in another county. 

Tex.—Posey v. Williamson, Civ.App., 
134 S.W.2d 336. 

Bisbslltf of nnoontradloted ovldonoo 
not presnmed 

It will not be presumed in support 
of an order sustaining a plea of priv¬ 
ilege that the trial court disbelieved 
the uncontradicted evidence of the 
plaintiff making a prima facie show¬ 
ing that the venue was properly laid 
in the county where the suit was 
brought. 

Tex.—H. H. Watson Co. v. Alfalfa 
Growers’ Exchange, Civ.App., 300 
S.W. 199. 

Ho presnmptlon whero entirs svi. 
denoe shown 

Where the bill of exceptions gives 
all the evidence offered on the hear¬ 
ing of a plea of privilege, the appel¬ 
late court cannot presume, to uphold 
the action of the lower court in sus¬ 
taining the plea, that there was oth¬ 
er evidence on which the court could 
have acted. 

Tex.—Thomason v. King, Civ.App, 
262 S W. 866. 

1. Tex—Gohlman, Lester & Co. v 
Griffith, Com.App, 245 S W. 233. 

Canales v. Salinas. CMv App. 288 
S.W.2d 207, error dismissed—Blan¬ 
ton V. Sherman Compress Co., Civ 
App., 266 S.W.2d 884—Mutual Fire 
& Auto. Ins. Co. V. Kirkman, Clv 
App., 231 S.W.2d 469—Yearwood 

V. Nichols, Civ.App., 230 S.W 2d 
813—Gilmore v. Transit Grain & 
Commission Co., CivApp, 213 S 

W. 2d 880—Carr v. DeWltt, Clv. 
App., 183 S.W.2d 269, error dis¬ 
missed—Old Nat. Life Ins. Co. v. 
Bibbs, ClvApp., 176 S W.2d 304, 
error dismissed—Panther Oil & 
Grease Mfg. Co. v. Schumaker, Clv 
App., 166 S.W.2d 206—Hurley v. 
Reynolds, Civ.App., 167 S W.2d 1018 
—Central Motor Co. v. Roberson, 
Civ.App., 139 S.W 2d 287—Ed Fried¬ 
rich Sales Corporation v. Deltrick, 
Civ.App., 184 S.W.2d 760—Sharp v. 
Mead, Civ.App., 127 S.W.2d 610— 
Grand United Order of Odd Fel¬ 
lows V. Massey, Civ.App., 87 SW. 
2d 310—Douglas v. Williams, Clv. 
App., 83 S.W.2d 686—A. M. McEl- 
wee & Co. V. Soutter, Civ.App., 79 
S.W.2d 878—^American Mortg, Cor¬ 
poration v, Busch, Civ.App., 76 S. 
W.2d 817—Pacific American Gaso- 



6 C.J.S 


APPEAL ft ERROR §§ 1537-1538 

of privilege, the appellate court will review the testi- of the exceptions to the venue statute relied on by 
mony in its most favorable light in support of the pIaintiff.^-20 

judgment, giving it every reasonable presumption Similarly, the appellate court will indulge in a 
which could be indulged in favor of the findings of presumption in favor of the regularity of the trans- 

the trial court,!*® plaintiffs uncontradicted testimony fer of the cause from one court to another,* or 

must be taken as true,!*!® and every disputed issue the validity of the statute authorizing the trans- 

raised by the testimony must be resolved in support fer.® 
of the judgment.!*!® So, where the judgment over¬ 
ruling defendant's plea of privilege recited that the § 1538. Parties, Process, and Appearance 

law and facts were with plaintiff, and that plaintiff facies 

had established by proof the material allegations of l^^^cess and appearance 

his controverting plea, the burden is on defendant Parties 

to show by the record that the judgment overruling . ^ . ..... 

. . In support of the Judgment of the lower court, the 

the plea of privilege was not sustained under any appellate court will generally make all reasonable pre¬ 


line Co. of Texas v. Miller, Civ. i 
App., 74 S.W.2d 720—Lowery v. 
John Deere Plow Co., Civ.App., 60 
S.W.2d 467—Flatt v. Republic Ins. , 
Co.. Civ.App., 19 S.W.2d 826—Flcke ] 
V. Foley, Civ.App., 292 E.W. 624— 
South Liberty Oil Co v. Rush. Civ. 
App., 286 SW. 626—Miller v. 
Flynn, Civ.App., 279 S W 879— 
Newbauer v. Gonzales, Civ.App., 
239 SW. 641—Texas Land & De¬ 
velopment Co V. Myer.s, Civ App., 
239 S W. 303, error refused—Grain¬ 
ger V. Gottlieb, Civ.App., 234 S.W. 
604—Stemmons v. Matthai, Civ. 
App., 227 S.W. 364. 

4 C.J p 741 note 24 

Fresamption. of sufllole&cy of evl- 
denoe to saatain action of oonrt 

Tex—Stripling v. Hoing, Civ.App., 
203 S W.2d 1016—Richburg v. Fore, 
Civ App., 190 S.W.2d 164, error dis¬ 
missed—Roosth & Genecov Pro¬ 
duction Co. V. State, Civ.App., 179 
S.W.2d 686. 

Snfflclsnoy of svldsnos not presumed 
where order baaed on legal in- 
snfliciency of plea 

The appellate court cannot pre¬ 
sume that an order overruling a plea 
of privilege was supported by suffi¬ 
cient evidence, as required under 
statute, where recitals of the order 
show a hearing on the plea and con¬ 
troverting affidavit and determina¬ 
tion as a matter of law that the plea 
was insufficient. 

Tex.—World Co. v. Dow, 287 S.W. 
241, 116 Tex 146. 

Plea ovsrmlsd without hearing svi- 
denos 

Where the record shows that the 
trial court overruled defendant’s plea 
of privilege without hearing any 
evidence, the appellate court cannot 
presume that it based its Judgment 
on the testimony that was after¬ 
ward offered on the trial of the main 
case. 

Tex.—Randals v. Green, Civ.App., 268 
S.W. 528. 

Praudnlant conspiracy 

Under Judgment overruling plea 

6 C.J.S.—68 


of privilege of one of defendants, in 
action against three defendants for 
fraudulent conspiracy, It would be 
assumed that the fraudulent con¬ 
spiracy alleged was proven In so far 
as other two defendants, one of 
whom was a resident in county in 
which suit was brought, were con¬ 
cerned, and, hence, venue in such 
county as to defendant whose plea of 
privilege was overruled, depended not 
upon the proof as to him, but on the 
allegations contained in plaintiff’s 
petition. 

Tex—Snodgrass v. American Surety 
Co of New York, Civ.App., 156 S. 
W.2d 1004. 

Adverse claim of title 

On plaintiff's appeal from order 
sustaining plea of privilege in suit 
to partition land situated in another 
county, the order read in light of the 
testimony must be construed as an 
affirmative finding that defendant’s 
claim of title to land adverse to the 
plaintiff was asserted in good faith 
Tex—Carr v, DeWitt, Civ.App., 183 
S W.2d 269, error dismissed. 

l.B Tex.—Heldt Bros. Trucks v. Mc¬ 
Collum, Civ.App., 293 SW.2d 214— 
Ball V. Martin, Civ.App, 277 S.W. 
2d 182—Castro Co-op. Gin Co. v. 
Harrison, Civ.App., 272 S W 2d 638 
—Ward & McCullough v. Mobley, 
Civ App., 260 S.W.2d 948—Nunneley 
v. Weller, Civ.App., 244 S.W.2d 707 
—Walker’s Austex Chill Co. v. El¬ 
bert, Civ.App. 238 S.W.2d 233— 
Reed v. Yonker, Civ.App, 237 S W 
2d 860—Hamilton v. Jenkins, Civ. 
App., 235 S.W 2d 196, mandamus 
overruled—Dillingham v. Associat¬ 
ed Emp. Lloyds, Civ.App, 233 S. 
W.2d 191—Read v. Luttrell, Civ. 
App., 217 S.W.2d 467—Smith v. 
Conner, Civ.App., 211 S.W.2d 630. 

1.10 Tex.—Labay v. Amicable Life 
Ins. Co., Clv.App., 261 S.W.2d 476 
—Simpson V, Cain, Civ.App., 217 
S.W.2d 92—Houston & North Tex. 
Motor Freight Lines v. Hpllings- 
i worUl, Civ.App., 213 S.W.2d 747— 
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Ellar V. Theobold, Civ.App,, 201 S. 
W.2d 237. 

1.15 Tex.—Lewis v. Parish, Civ. 
App, 278 S W.2d 607—John F 

Buckner & Sons v. Allen. Civ App., 
272 S.W.2d 029, error dismissed— 
Smith V. Roberts, Civ App, 265 S 
W.2d 916—Goldston v, Wieghat. 
Civ.App., 243 S.W.2d 404—Snyder 

V. Johnson, Civ.App., 237 S.W.2d 
740, mandamus granted—Suit v. 
Taylor, Civ.App., 218 S.W.2d 243. 

1.20 Tex.—Miller v. Matthews, Civ. 
App., 176 S.W.2d 1011. 

2. Ark—Chapman v. Cloybrook, 293 
SW. 43. 173 Ark 705—Flanagan v. 
Ray, 232 S.W. 600, 149 Ark. 411. 
Ky—Marcum v Addison Branch Land 
Co.. 95 SW2d 32, 264 Ky 641. 
Mass.—Chandler v. Dunlop, 39 N.E. 
2d 969, 311 Mass. 1. 

Mo.—Graves v. Davidson, 68 S.W.2(i 
711, 334 Mo. 482. 

Tex —Johnson v. Woodruff, Civ.App., 
42 S.W.2d 687. 

Utah.—^Utah Bond & Share Co. v. 

Chappel, 261 P. 354, 68 Utah 630. 

4 C.J. p 741 note 25—67 C.J. p 225 
note 47. 

Order of remoiral based only on 
pleadings 

The presumption in favor of the 
regularity of a Judgment will not bo 
indulged to support an order remov¬ 
ing a cause to the federal court which 
is based alone on the sufficiency of 
the pleadings. 

Ky.—Roach’s Adm’r v. Ohio Nat, 
Life Ins. Co. of Cincinnati, 258 S, 

W. 300, 201 Ky. 713. 

Bebnttal of presumption 

Notwithstanding the certlflcate of 
the clerk to a transcript of the case 
removed from one district court in 
Harris county to another affirmative¬ 
ly excluded an order of transfer, the 
presumption of regularity of trans¬ 
fer was not rebutted. 

Tex—Johnson v. Woodruff, Civ.App., 
42 S.W.2d 687. 

3* Oa.—Lane v. Brinson, 78 S.SL 
726, 12 aa.App. 760. 
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•umptfont with mpact to partial, or rulingi of tho lower 
court thereon. 

Generally, the appellate court, in order to support 
the judgment of the lower court, will indulge in all 
reasonable presumptions in favor of the capacity or 
authority of the parties before the court,^ the proper 


joinder of all necessary parties,® and the correct 
naming or designation of the parties in the formal 
judgment entered.® Presumptions will also be in¬ 
dulged in as to the correctness of the rulings of the 
lower court with respect to the addition,*^ dismissal,® 


4 . Cal—Johnson v. Curley, 257 P. 
163, 83 C A. 627. 

La —Hock Zion Baptist Church v. 

Johnson, App., 47 So.2d 397. 

N.H.—Strong v. New Hampshire Box 
Co.. 131 A. 688, 82 N.H. 221. 

N.M.—State ex rel. McCulloh v. Pol- 
hemus. 183 P 2d 153, 61 N.M. 282 
Okl.—Garrett v. State, 238 P. 846, 113 
Okl. 63. 

Pa —Proudley v. Fidelity & Guaranty 
Fire Corp., 29 A 2d 48, 346 Pa. 385. 

5. C.—Nelson v. Charleston & W. C. 
Ry. Co., 86 S.E.2d 66, 226 S.C. 616. 

Tex.—Moore v. Hoover, Civ.App., 160 
S.W.2d 96—^Armstrong v. Vaught, 
Civ.App., 74 S W 2d 469—Nelson 
V. Detroit & Security Trust Co, 
Civ.App., 38 S.W.2d 360. affirmed. 
Com.App., 66 S.W.2d 860—South¬ 
ern Surety Co. v. Bus Union Sta¬ 
tion, Civ.App., 23 S.W.2d 484. 

4 C.J. p 741 note 28. 

Change In capacity from plaintiff to 
defendant 

Where it does not appear that the 
names of certain plaintiffs were 
stricken out and inserted as defend¬ 
ants by any one other than them¬ 
selves, It must be presumed that the 
change of their position on the rec¬ 
ord was made with their consent. 

Ky.—James v. James, 7 Ky.Op. 222. 

Szoontor’s appointment and gnalifl- 
cation 

Fact that the probate court passed 
on the legality of the executor’s ap¬ 
pointment and qualification to act, 
and granted letters testamentary 
only after properly determining 
those matters, will be presumed on 
appeal. 

Tex.—Nelson v. Detroit & Security 
Trust Co., Civ.App., 38 S.W.2d 360, 
affirmed. Com App., 56 S.W 2d 860. 

Vo presumption if incapacity shown 
by record 

Where the record shows certain 
parties to be minors, the appellate 
court cannot presume that they were 
of full age at the time of trial. 

Iowa.—Cavender v. Smith, 6 Iowa 
167. 

Presence and direction of person for 
whosa benefit suit brought 

Where the authority of plaintiff to 
sue for the use and benefit of a nec¬ 
essary party to the suit did not oth¬ 
erwise appear, it will be presumed. 
In support of judgment for plaintiff, 
that such party was personally pres¬ 
ent at the trial directing the suit so 
far as it affected his interests. 

Tex.—Perkins v. Terrell, Civ.App., 
214 S.W. 661, error refused. 


Treatment as party 

In reviewing ruling of trial court, 
purported to dispose of cause as to 
all defendants, court of appeals, in 
view of action below, would treat 
school district as a party defendant 
in consideration of motion to dismiss 
and ruling thereon, notwithstanding 
district was not summoned or served 
and filed no pleading. 

Mo—New V. South Daviess County 
Drainage Diat. of Daviess County, 
220 SW.2d 79. 240 Mo.App. 807. 
Pailure to dismiss 

Judgment that plaintiff in suit take 
nothing, created no presumption, in 
absence of findings of fact by trial 
court, that plaintiff was not an in¬ 
terested party, since in such case 
suit should have been dismissed. 

Tex—Wrather v. Humble Oil & Re¬ 
fining Co., 214 S.W.2d 112, 147 Tex, 
144. 

5. Ill.—Burgoyne v. Pyle, 261 Ill. 
App. 356. 

La—Henderson v. Graham, App., 199 
So. 439. 

Mont—In re Baxter’s Estate, 39 P 
2d 186, 98 Mont 291. 

Or.—Miller v. Fisher, 161 P. 971, 77 
Or. 632. 

S.C—Lane v. Home Ins. Co., 2 S.E.2d 
30, 190 S.C. 84. 

Tex.—White v. Sibley, Civ App., 69 
S.W.2d 266—Cyphers v. Birdwell, 
Civ.App., 32 S.W.2d 937. 

Wash.—Merrick v. Neely, 256 P. 936, 
143 Wash. 688. 

4 C.J. p 742 notes 29, 30. 

Alligations aooeptsd as trus 

For purpose of exception of mis¬ 
joinder of defendants, allegations of 
complaint must be accepted as true 
La.—Richard v. Kansas City So. Ry. 

Co., App., 66 So 2d 12. 

Vight to sus wife separately from 
husband not presumed 
The rule that every reasonable 
presumption is to be indulged in 
favor of a judgment does not justify 
the presumption on appeal that a 
wife was sued separately from her 
husband within one of the excep¬ 
tions of the statute where the com¬ 
plaint states the relation of defend¬ 
ants as husband and wife and the 
husband was not served with a sum¬ 
mons. 

Cal —Fasslo v. Woolfrey, 174 P. 700, 
87 C.A. 764. 

Totally different names not presumed 
to designate same person 

Where a party named Loureva B 
was a necessary party, and is not 
shown by the record to have been 
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served with summons, court will not 
presume that Louisa B, on whom 
record shows service to have been 
made, is one and the same person as 
Loureva B, where there was nothing 
in the record to show that they are 
the same person. 

Mo.—Harper v. Hudgings, 211 S.W. 
63. 

6. Ky.—Dixon v. Melton, 126 S W. 
358, 137 Ky. 689, Ann.Cas.l912A 
467. 

4 C.J. p 742 note 31. 

7. Cal.—Heffernan v. Bennett & Ar¬ 
mour, 230 P.2d 658, reheard 239 P 
2d 129, reheard 243 P 2d 846, 110 
C.A.2d 664 

N.C.—^Alford V. Seaboard Airline Hv 
Co, 164 S.E 125, 202 N C. 719— 
Brown v. Southern Ry. Co , 162 S. 
E. 613, 202 N.C 266 
Pa—Coppage v. Smith, 113 A 2d 217, 
381 Pa 400. 

Tex—Ohmart v Highbarger, Civ 
App.. 43 S.W.2d 976. 

4 C J. p 742 note 32. 

Stipulation 

Although the parties stipulated 
that “orders whereby additional par¬ 
ties were made and other purely 
formal part.s of the record need not 
be printed,’’ appellate court could 
not assume that the stipulation had 
reference to anyone not named in 
the caption, 

N.C—Costner v. Lutheran Children’s 
Home of the South, 72 S.E 2d 866, 
236 N.C. 361. 

8. Ala.—Odom v. Shackleford, 44 
Ala 331. 

Tex —Thomas v. State Life Ins. Co , 
Civ.App., 123 S.W.2d 386. 

Allegatious accepted as true 

On appeal from order granting 
motion to dismiss a party defend¬ 
ant, well-pleaded allegations of bill 
in equity were accepted as true. 
Mich.—Love v. Wilson, 78 N.W.2d 
245, 346 Mich. 327. 

Error not presumed 

Where mortgagee, brought In as 
coplaintiff in mortgagor’s action on 
automobile theft policy with loss 
payable to mortgagee, was stricken 
on former trial, reviewing court 
would not presume that mortgagee 
was erroneously stricken on ground 
of misjoinder so that insurer, hav¬ 
ing obtained such ruling, could not 
complain of full recovery by mort¬ 
gagor on subsequent trial. 

Ala.—.^tna Ins. Co. v. Koonce, 171 
So. 269 , 238 Ala. 266 . 
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joinder,® substitution,or interventional of parties. 

While it has been held that no presumption either 
way arises where the name of defendant is ap¬ 
propriate for either a partnership or a corporation 
and the record throws no light on the matter,i- 
gcnerally, in the absence of objection in the lower 
court, where the capacity of a party is of a double 
or doubtful nature, he or it will be presumed to have 
proceeded in the suit in that capacity which will sup¬ 
port the judgment.i® 

Where several parties are sued and the judg¬ 
ment appealed from makes no mention of a part of 
them and there is nothing in the record to show that 
they were ever served or answered, the court on ap¬ 
peal will presume that the suit was dismissed as to 
those parties, notwithstanding there is no judgment 
entry of the dismissal. 
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If the appointment of a curator ad hoc for absent 
defendants must affirmatively appear in the record, 
the appellate court must assume in the absence of 
such a showing that a curator was not appointed.!5- 

Notwithstanding an order denying a petition of 
intervention, the appellate court will regard the in¬ 
tervener as a party and the petition as filed where 
the order was ignored by all the parties and the 
court below and the intervener treated as a party.!® 

b. Process and Appearance 

Generally, the appellate court will presume that 
process was properly issued and served or a proper ap¬ 
pearance made, If there is any basis therefor in the 
record; but such a presumption it sometimes refused. 

Some decisions have held that no presumptions 
will be indulged in favor of the service of process 
or appearance,!! at least, where infant defendants 
are involved,!® the judgment is by default,!® the 


9 . Ala—Turnipseed v. Blan, 148 So 
116, 226 Ala. 649. 

Fla —^Harrington v. Bowman, 143 So 
653. 106 Fla. 86. 

10 . Ala.—Montgomery v John C. 
Webb & Son.M, 147 So 888, 226 Ala. 
605. 

Mass—Shapiro v. McCarthy, 181 N 
E 842, 279 Mafl.-3 42.5. 

Mo—Bruun v. Katz Drug Co., 211 S 
W2d 918 

N.Y—Trimble v. O’Brien, 130 N.Y S 
2d 297, 283 App Plv 920, affirmed 
126 NE2d .568, 308 NY. 897. 

Wash—Thompson-Cadillac Co. v. TT 
S Casualty Co, 40 P 2d 170, 180 
Wash 481. 

4 C J p 742 note 34. 

11 . Cal.—Britt v. Ea,st Side Hard¬ 
ware Co, 143 P. 24 4, 26 C A 231 

Colo—Sauvc V. Hamilton, 271 P G30, 
84 Colo 498. 

Ill —Hickey v Spring Creek Drain¬ 
age Dl.st, 190 NE. 282, 366 Ill. 204. 
lia—Prince v. Martin, 127 So. 647, 
13 La.App. 170. 

Mont—State Bank of New Salem v. 

Schultze, 209 P. 699, 63 Mont. 410 
Utah.—Commercial Block Realty Co 
V. U. S. Fidelity & Guaranty Co., 
28 P2d 1081, 83 Utah 414. 

4 C J. p 742 note 36. 

Allegations treated as true 

(1) On appeal from judgment 
striking intervening petition without 
consideration as to Its merits and 
without evidence being heard, appel¬ 
late court must accept allegations 
of petition as true. 

Ind —Barnard v. Kruzan, 46 N.E 2d 
238, 221 Ind. 208. 

(2) Fact statements contained in 
Intervening petition of city which 
opposed payment of fee to tax col¬ 
lector who brought action on behalf 
of city, but without Its consent, to 
recover tax money due to city by 
county wars reauired to be taken as 


true to determine city's right to 
prove the allegations 
Miss—City of Biloxi v. Gully, 193 
So 786. 187 Miss 664. 

Withdrawal of petitiou of interven. 
tioa 

"Where the record does not show 
that a petition in intervention was 
stricken or that leave to withdraw 
it was granted, the appellate court 
must a.ssumc that it was not with¬ 
drawn with the consent of the trial 
court. 

NM—Cooper v. Otero, 29 P 2d 341, 
38 N.M. 164, 

Complaint treated as filed 

Where plaiiitifC and defendant filed 
both general and special demurrers 
to application for leave to Intervene, 
and demurrers were overruled, but 
several days later, court made an or¬ 
der denying application for leave to 
intervene, district court of appeal 
on Intervener’s appeal was required 
to assume that although complaint 
in intervention had not actually been 
filed, it was treated as having been 
filed for the purposes of the demur¬ 
rers. 

Cal —Thurman v. Dome Producing & 
Developing Co.. 122 P.2d 927, 50 C 
A.2d 201. 

12 . Ala.—H. H. Hitt Dumber Co. v 
Turner. 65 So 807, 187 Ala 66— 
Seymour v, Thomas Harrow Co., 1 
So. 45, 81 Ala. 260. 

13. Kan.—Abeles v. Bransfield, 19 
Kan. 16. 

4 C.J. p 742 note 39. 

14. Tex —Porter v. Pecos, etc , R 
Co. 121 SW. 897, 66 Tex.Civ.App. 
479 

15. Da—Krotz Springs Oil & Miner¬ 
al Water Co. v. Shirk, 116 So. 488, 
165 Da. 1005. 

16. Ky.—^Continental Supply Co. v. 
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Sandy River Oil Co’s Receiver. 291 
S W. 49, 218 Ky 248. 

17. Ark—Moore v Wilson, 20 S.W. 
2d 310, 180 Ark 41. 

4 C.J. p 742 note 40. 

18. Ky—DufC v. Combs. 117 S W. 
269, 132 Ky 710 

Tex —Morns v. Dre.scher, Civ Apps., 
123 S VV.2d 958, error refused. 

4 C J p 742 notes 41, 44 

19. Aik—Austin Bridge Co. v 
Vaughan, 13 S.W.2d 13, 178 Ark. 
995 

Tex—Morris v. Drescher, Civ.App , 
3 23 S W 2d 958, error refused—l>(mk 
v. Biggs, Civ App., 23.6 SW. 957— 
McCaulley v Western Nat. Bank, 
(hv.App., 173 S W. 1000. 

4 C.J p 742 note 42. 

Default Judgment on constructive or 
substituted eervloe 

(1) Where an attaik on a judg¬ 
ment by default on con.structlVG 
service is direct, by appeal, there 
aie^ no presumptions in favor of ju¬ 
risdiction; but jurisdictional facts 
must appear on the face of the rec¬ 
ord. 

Mont—English v. Jenks, 169 P. 727, 
64 Mont. 295. 

(2) It has been held, however, that 
In an action against a fraternal ben¬ 
eficiary society, in which default 
judgment was entered for plaintiff 
after service of process on the com- 
nii.ssioner of in.surance and banking, 
under Rev.St. art 4844, requiring the 
society as a condition to doing busi¬ 
ness in the state to give the com¬ 
missioner a power of attorney to 
receive service of process, it will be 
presumed on appeal, in the absence 
of a showing to the contrary, that 
the commissioner discharged his 
duty, under the statutes and tho 
power of attorney, of forwarding a 
copy of the process to the society. 
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purpose of making the presumption would be to 
put the lower court in error,20 or the record ex¬ 
plicitly and affirmatively shows an irregularity or 
insufficiency.^! If, however, there is some recital in 
the record on which a presumption may be based, 
even though the recital is general or incomplete and 
the record does not otherwise show service of proc¬ 
ess or appearance, it is often held that the appellate 


court will presume that process was duly issued,** 
served,** and returned.** So, it may be presumed 
that the trial court correctly ruled on the legality 
or sufficiency of process or service;** that a mo¬ 
tion to quash service was withdrawn or waived 
where the court took no action thereon and was 
not requested to do so;*® that there was a proper 
appearance ;*'^ or, in case the service was by publica- 


Tex.—^Mosaic Templars of America 

V. Smith, Civ.App., 236 S.W. 176. 

50. Wash —Denny-Henton Clay & 
Coal Co. V. National Surety Co., 160 
P. 1, 93 Wash. 103. 

51. Ark —Moreno-Burkham Const. 
Co. V. Thorpe, 237 S.W. 427, 152 
Ark. 550 

4 C.J. p 742 note 43. 

3>sfsotivs rstnA iaolndsd la Judg- 
msat roll 

A Judgment roll, which included a 
constable's defective return of serv¬ 
ice of summons, precluded the su¬ 
preme court from presuming that 
other proof of service existed. 

S.D.—Shenandoah Nat. Bank v. Rein- 
inger, 237 N.W. 765, 68 S.D. 668. 

22. Fla—Boston v. Shayne, 91 So. 
86. 93 Fla. 268. 

Ky.—Moorman v Taylor, 147 S.W 2d 
1021, 285 Ky. 347—Perry v. Cov¬ 
ington Sav. Bank & Trust Co., 241 
S.W. 850, 195 Ky. 40. 

N.M —Bourgeious v. Santa Fe Trail 
Stages. 95 P 2d 204, 43 N.M. 433. 

4 C.J. p 743 note 45. 

23. via.—McCarty v. Robinson, 131 
Sj. 895, 222 Ala. 287. 

Cal.—Hosner v Skelly, 164 P.2d 673, 
72 C A.2d 467. 

Ga.—Bingham v. Citizens & South¬ 
ern Nat. Bank, 53 S E.2d 228, 205 
Ga 285. 

Ind—Cushman Motor Delivery Co. 
v. McCabe, 36 N E.2d 769, 219 Ind. 
156 

Ky.—Humphrey v. Holland, 232 S.W. 
642. 192 Ky. 168. 

Miss—Gulf & S. I. R. Co. v. F. L. 
Riley Mercantile Co., 104 So. 81, 
139 Miss. 158. error dismissed 46 
S.Ct. 120, 269 U.S. 697, 70 L.Ed. 
432. 

Mo.—Bedell ▼, Richardson Lubricat¬ 
ing Co., 211 S.W. 104, 201 Mo.App. 
251. 

Ohio—Pokrandt v. Konorski, 17 Ohio 
Clr.Ct.NS., 423. 

S.C.—Fouche v Royal Indem. Co. of 
N. Y., 60 S.E 2d 78. 217 S.C. 147. 
Tenn.—McCartnev v. Gamble, 198 S. 

W. 2d 552, 184 Tenn. 343. 

Tex.—Foster v. Buchele, Civ.App., 
213 S.W.2d 738, error refused no 
reversible error—Morris v. Dresch- 
er, Civ.App., 123 S.W.2d 968, error 
refused—Pierson v. Beard, Civ. 
App., 181 S.W. 766. 

\ C.J. p 743 note 46. 


Ziaok of aotioe not prssnmsd from 
sllsaoe of record 

On appeal from a Judgment claim¬ 
ed to have been modified without 
notice, such lack of notice will not 
be presumed from mere silence of 
the record on that point. 

Arlz.—Ives v. Sanguinetti, 164 P. 436, 
18 Ariz. 562. 

X&snilloient servioe not presumed 

Ark.—Sloan v. Peoples Loan & In¬ 
vestment Co., 115 S.W.2d 833, 195 
Ark. 1086. 

La.—Brazier v. Pride of Donaldson- 
ville Tabernacle No. 40, App., 180 
So. 874, rehearing denied 183 So. 
131. 

34 . Ala.—Howard v. Drlnkard, 74 So. 

2d 704, 261 Ala. 665. 

Va.—Virginia Hot Springs Co. v. 
Schreck, 109 S.E. 696, 131 Va. 581. 

25. Cal.—Kneeland v. Ethicon Su¬ 
ture Laboratories, Inc., 257 P 2d 
727, 118 C.A.2d 211—Franklin v. 
Superior Court in and for San 
Francisco County, 220 P.2d 8, 98 
C.A.2d 292—City of San Jose v 
Wilcox, 144 P2d 636, 62 C.A,2d 
224—Mix V. Yoakum, 31 P.2d 1071, 
138 C.A. 290. 

Ga.—McCall v. Kliros, 45 S.E 2d 72, 
76 Ga.App. 89. 

Ill.—Tobias V. Tobias, 208 Ill.App. 
639. 

Iowa—Hearn v. City of Waterloo, 169 
N.W. 392, 186 Iowa 995. 

La.—Nelson v. Continental Asphalt 
& Petroleum Co., 123 So. 474, 38 
La App 450. 

Md.—Sharpless Separator Co. v. Brll- 
hart, 98 A. 4 84, 129 Md. 82. 

Mass.—Marean v. Kershaw, 183 N.E. 
845, 281 Mass. 332. 

Minn.—Hartmon v. National Heater 
Co., 60 N.W.2d 804, 240 Minn. 264 
—B. J. Carney & Co. v. Bastian 
Electric Const. Co., 193 N.W. 697, 
155 Minn. 317. 

Mont.—Gilliland v. Palatine Insur¬ 
ance Co., Limited, of London, Elng., 
196 P. 161, 69 Mont. 267. 

Ohio.—^Volmer v. Hoel, 93 N.E.2d 416, 
87 Ohio App. 199. 

Vt.—Monti V. Thorington, 124 A. 

718, 98 Vt. 22. 

Srror not prsiumed' 

To sustain error of court in over¬ 
ruling motion to Quosh service of 
summons, record must affirmatively 
show that court did not acquire Ju¬ 
risdiction of parties and that failure 
to acquire Jurisdiction had not been 
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waived, and error in such respect 
will never be presumed. 

Okl.—Saunders v. McKee, 68 P.2d 
1234, 177 Okl. 867. 

Presumption in favor of sherllf’s re¬ 
turn outweighed 

A presumption of the correctness 
of the decree of the trial court in 
determining that process was not 
served outweighs a presumption in 
favor of the sheriff’s return. 

Ala.—Bastian-Blessing Co. v. Gewin, 
117 So. 197. 217 Ala. 692. 

Oonflioting affidavits 
The court of appeal must view 
evidence set forth in parties* con¬ 
flicting affidavits moat favorably to 
trial court’s rulings on appeals from 
orders quashing service of summons 
Cal.—Kline v. Beauchamp, 84 P.2d 
194, 29 C.A.2d 340. 

Qusstious prsseuted on motion 
When a motion to quash has been 
overruled, the presumption of correct¬ 
ness of the ruling operates to pre¬ 
sent the motion before the supreme 
court on theory that no question oth¬ 
er than that expressly shown by the 
record to have been raised was pre¬ 
sented in connection with the motion 
Okl —John Deere Plow Co. v. Ow¬ 
ens, 147 P.2d 149, 194 Okl 96. 

36. Ky.—Commonwealth v. Louis¬ 
ville & N. R. Co., 194 S W. 345, 175 
Ky. 267. 

37. Cal.—Geary v. Stafford, 275 P. 
865, 98 C.A. 84. 

Ind.—W. H. Dreves, Inc, v. Osolo 
School Tp. of Elkhart County, 28 
NE.2d 252, 217 Ind. 388, 128 A.L.R. 
1405. 

Tex.—Industrial Finance Service Co 
v. Riley, Civ.App., 296 S W 2d 498, 
error granted—Perez v. Maverick, 
Civ.App., 202 S.W. 199, reversed on 
other grounds Meverick v. Perez. 
Com.App., 228 S.W. 148. 

4 C.J. p 743 note 47. 

▲ppearauoe of individual membera of 
Joint atook oompany 
The court of appeals must pre¬ 
sume, on appeal from a Judgment 
against a Joint stock company ap¬ 
pearing and answering, that individu¬ 
al members appeared and answered. 
Ky.—^American Ry. Express Co. v. 

Asher, 291 S.W. 21, 218 Ky. 172. 
donttnuanoe not prsaumsd rsqnsstsd 
or oonasntsd to ao an to oonati- 
tttta appaaranoa 

Where the record ahowa merely 
that the oauae waa continued after 
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tion, that the proceedings were regular and that the 
statute authorizing such service was complied with.28 

Although the presumption of appearance arising 
from certain recitals has been extended to parties 
who had not previously been served, 29 there is other 
authority to the contrary and the presumption 
arising from a recital in the decree that the order 
of publication was duly executed does not extend to 
defendants not named in the order of publication 
which is contained in the record.^i 

An appellate court will not presume, for the pur¬ 
pose of reversing the judgment, that the sheriff who 
served the summons and one defendant are the same 
person on account of their names being identical,22 
or, although the return does not designate the person 
served as defendant, that there might have been 
•other persons of the same name on whom the sum¬ 
mons might have been served.23 


APPEAL A ERROR ^ 1538-1539 

§ 1539. Pleading 

a. In general 

b. Complaint, declaration, or petition 

c. Plea or answer 

d. Replication or reply and subsequent 

pleadings 

c. Cross bill, cross complaint, or counter¬ 
claim 

a. In General 

Ordinarily, In support of the Judgment of the trial 
court, the appellate court will make all reaaonable pre- 
eumptlona with respect to the pleadings or in favor of 
rulings thereon. 

As a general rule, where nothing to the contrary 
appears, all reasonable presumptions will be indulged 
in by the appellate court with respect to the plead- 
ings,24 or in favor of the correctness of rulings 
thereon,25 which are necessary to sustain the judg- 


answer filed without notice thereof. 
It cannot be presumed that plaintilf 
requested or agreed thereto, and the 
continuance does not operate as an 
appearance by plaintiff. 

Tex—Smith v. Carr, Civ.App,, 173 
S.W. 602. 

•Oensral appearaaoo prosuiiisd 

(1) The court on appeal will pre- 
.^ume In support of the Judgment, 
that a corporation defendant filing a 
plea denying liability and moving to 
dismiss for v’ant of proper service 
filed the pica first so that the court 
acquired jurisdiction. 

NC—Hassell v Daniels’ Roanoke 
River Line Steamboat Co, 84 S E. 
363, 168 N.C. 29G. 

(2) Where defendant answered 
complaint and appeared at trial and 
proceeded to trial, and there was no 
indication that defendant appeared 
specially or that it raised any ques¬ 
tion as to Jurisdiction of court, it 
would he assumed on appeal that de¬ 
fendant entered a “general appear¬ 
ance,” rather than a “special appear¬ 
ance.” 

N J.—Rodgers v. Harelick & Hare- 
lick, 12 A 2d 683, 124 N.J.Law 677. 

28. Cal.—William Wilson Co. v. 
Trainor. 148 P. 964, 27 C.A 43. 

Ga.—^Hamilton v. Kinnebrew, 131 S. 

E. 470. 161 Ga. 495. 

Mo.—Schroeter Bros. Hardware Co. 
V. Croatian “Sokol” Gymnastic 
Ass’n. 58 S.W.2d 996. 332 Mo. 440. 
Tex.—Prlck-Reid Supply Corporation 
V. Meers, Civ.App., 62 S W.2d 115. 

4 C J. p 744 note 48. 

29 . Va.—Shields v. Farmers’ Bank, 
5 W.Va. 269. 

.30. Ala.--Ladiga Saw-MUl Co. v. 
Smith, 78 Ala. 108. 

.3],. W.Va.—Stylos v. Laurel Fork 


Oil. etc.. Co., 32 S.E. 227, 45 W.Va 
374. 

32 . Ala.—Gumming v. Richards, 32 
Ala. 459. 

33. Ky.—Long v. Gaines, 4 Bush 
363. 

34 . Ala.—Federal Automobile Ins 
Ass'n V. Meyers, 119 So. 230, 218 
Ala. 620 

Cal —Credit Bureau of San Diego v. 
Horeth, 139 P.2d 962, 60 C A.2d 47— 
Munson v. Kirby, 287 P. 133, 106 
CA. 213. 

Kan.—Ryan v. Ryan, 133 P.2d 119, 
156 Kan. 348. 

Ky —Walters v. Jenkins’ Adm’r, 130 
S.W.2d 43, 279 Ky 144. 

Mass—Rappe v. Metropolitan Life 
Ins Co.. 69 N.E.2d 684. 320 Mass 
376. 

Ohio —Clauss v. City of Cincinnati, 
44 N.E 2d 486, 70 Ohio App. 363 
Pa.—Toff V. Vlahakls, 112 A 2d 340, 
380 Pa. 612. 

Tex—Texas Me N. O. R. Co. v. Whis- 
enant, Civ.App., 106 S W 2d 706— 
Davis V. Russell & Peek, Civ.App., 
244 S.W. 383, 

18 C.J. p 1026 note 68 [a]. 

Aided by record 

On review, every pleading should 
be considered as aided by the entire 
record. 

Ohio.—Kennard v. Palmer, 63 N E.2d 
908, 143 Ohio St. 1 

Dsterminatioa of pleadings in proper 
order 

Tex.—Rushing v. Mayfield Co., Civ. 
App, 104 S.W.2d 619, reversed on 
other grounds 127 S.W.2d 186, 133 
Tex. 120. 124 A.L.R. 1210. 
OTermling of pleading 

Rule that the appellate court treats 
ignored demurrer as overruled by 
trial court has not been extended to 
other pleadings. 
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W.Va—Rosier v. McDaniel, 28 S.E. 

2d 908, 126 W.Va. 434. 

Waiver of oonnt 

Mass—Miller v. W. T. Grant Co., 19 
N.E.2d 704, 302 Mass. 429. 

35. Fla.—^Relnhard v. Bliss, 85 So. 
2d 131—Nichols v. Yandre, 9 So.2d 
157, 161 Fla. 87, 144 A L.R. 1361. 

Ga—Loftis V. Allen Plumbing Co.. 

197 S.E. 45, 67 Ga.App. 847 
Ill —People V. Ritscher, 133 N.E. 666. 
301 111. 40—Commissioners of 

Savanna & York Drainage Dlst. v. 
Dc La Vergne, 131 N E. 681, 298 
Ill. 480. 

Smith V. Tappen, 208 Ill App. 433 
La—First Nat Bank Bldg Co. v 
Dick.son & Denny, 21 So 2d 226, 207 
La. 298 

Minn.—Kaufman v. Swift County, 80 
N.W.2d 34, 226 Minn. 169. 

N.J.—Ciampoll v. Prudential Ins. Co. 
of America, 68 A 2d 883, 6 N.J. 
Super. 302. 

Okl.—Renegar v. Fleming, 211 P.2d 
272, 202 Okl. 197. 

Pa.—Sipp V. Philadelphia Life Ins 
Co., 142 A. 221, 293 Pa. 292. 

Tex—Hall v. McKee, Civ App., 179 
S.W 2d 690—Gregg v. De Shong, 
Civ.App., 107 S.W.2d 893, error dis¬ 
missed—Dempsey Oil Co v. Tor- 
rans. Civ App, 244 S.W. 866— 

Wertheimer v. Hargreaves Printing 
Co.. Civ App., 180 S.W. 282. 

Wash.—Adjustment Department. 

Olympia Credit Bureau v. Bros- 
trom, 130 P.2d 67, 15 Wash 2d 193. 
4 C.J. p 744 notes 67, 63-66. 

Oonsoat of partios to mliag 

(1) Where a certain ruling on the 
pleadings was made and, under the 
state of the pleadings at that time, 
it could not properly have been made 
without the consent of the parties, 
their consent will be presunied. 

Or.—^McFadden v. Swinerton, 69 P. 
816, 62 P. 12, 86 Or. 336. 
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ment of the trial court; and it will be presumed 
that the pleadings in the transcript are those which 
constitute the judgment roll.^® 

When the correctness of the trial court’s judg¬ 
ment is dependent on the proper formation of issues 


and the existence of appropriate and sufficient plead¬ 
ings, the appellate court will draw every reasonable 
presumption or inference that proper pleadings 
which support the judgment existed or were filed 
that issue was joined and that a pleading shown 


(2) In the absence of objection to 
a condition attached to an order per¬ 
mitting the filing of an answer, it 
will be presumed on appeal that the 
parties acQuicHced therein. 

Ky.—Cox V. Stamper. 299 S.W. 723, 
221 Ky. 745. 

(3) Where neither party made any 
objection to an order extending the 
time for filing pleadings, it will be 
assumed that they consented to such 
order. 

N.C.—Patterson v. Champion Lumber 
Co., 94 S.E. 692, 176 N.C. 90. 

Chronad for mliag premmod 

Where the record does not show 
the ground upon which the trial court 
overruled a plea, a ground will be 
presumed which is in favor of the 
Judgment unless error is made to ap¬ 
pear. 

Tex.—Camden Fire Ins. Aas’n v. 
Clark, CivApp., 69 S.W.2d 463. 

BuUag on. motion for Judgment on 
pleadings 

(1) Where all the pleadings are 
not shown by the appeal record, the 
presumption is in favor of the cor¬ 
rectness of a ruling of the court on 
a motion for Judgment on the plead¬ 
ings. 

N.Y.—Lamberty v. Roberts. 10 N.Y.S 
190, 66 Hun. 649. 

(2) Where there is nothing in the 
pleadings to show that a party asked 
leave to plead further on a motion 
for judgment on the pleadings, it 
will be presumed that he chose to 
stand on his original pleadings. 

Mo.—Sullivan v. Knights of Father 
Mathew, 73 App. 43. 

Wash.—Fishburne v. Merchants’ 
Bank, 85 P. 38, 42 Wash. 473, 7 
Ann.Cas 848. 

(8) In determining propriety of 
granting a defendant’s motion for 
Judgment on pleadings, ruling should 
be reviewed in same manner as would 
be a judgment of dismissal following 
sustaining of a general demurrer to 
complaint. 

Cal.—Beverage v. Canton Placer Min. 
Co.. 278 P.2d 694, 43 C.2d 769. 

(4) Where Judgment has been en¬ 
tered in trial court on the pleadings, 
appellate court must presume every 
fact pleaded by parties against whom 
Judgment has run, to be true, but it 
need not accept legal conclusions 
pleaded, nor need it presume that 
complaint pleads facts, and triable 
issue will not be held to exist merely 
because forceful argument is made 
that pleading should be so construed. 
N.Y.—Mid-States Freight Lines v. 


Bates, 111 NY.S.2d 578, 279 App. 
Div. 461, affirmed 107 N.B.2d 603, 
304 N.Y. 700, rcargument denied 
109 N.E.2d 82, 304 N.Y. 788, certi¬ 
orari denied 73 S.Ct. 648, 346 U.S 
908, 97 L.Ed. 1344. 

Timely dlspositioa of motloB. to make 
more speoiflo 

On an appeal in an action on a 
Judgment it will be presumed that 
the motion to make the petition more 
definite and certain was disposed of 
before judgment, even though the 
disposition thereof la not shown 
Mo —Emerson-Brantmgham Imple¬ 

ment Co. V. Montgomery, 300 S.W 
638, 222 Mo.App. 12. 

Discretion 

Where there is nothing in record to 
indicate that a motion to make plead¬ 
ing more definite was denied as a 
matter of law, it will be presumed 
on appeal that Judge denied it in his 
discretion. 

N C —Lowman v. City of Asheville, 
49 S.E 2d 408, 229 N.C. 247. 

36 . Idaho—Armstrong v Henderson, 
102 P. 361, 16 Idaho 666. 

37 . Cal.—Credit Bureau of San 
Diego V Horeth, 139 P 2d 962, 60 
C.A 2d 47. 

Ky —Black Motor Co v. Hensley, 98 
SW,2d 281, 266 Ky. llO—Carter 
Coal Co. V. Dozier, 200 S.W. 917, 
179 Ky. 457. 

Mo—Village of Rosebud v. Rosebud 
Bank. App. 92 S.W.2d 1007. 

Tex—Edinburg Irr Co. v. Ledbetter, 
Com.App , 286 S.W 185. 

Gilles v Yarbrough, CIv.App., 224 
S.W.2d 720—Wertheimer v. Har¬ 
greaves Printing Co , Civ.App , 180 
S.W. 282—Wiggins v. First Nat 
Bank, Civ.App., 176 S.W. 736. 

4 C J. p 744 note 64. 

Lost pleading presnmed before oonrt 
to support Judgment 

Under a statute relating to plead¬ 
ings and lost pleadings, it has been 
held that, where a corrected tran¬ 
script contained a copy of the lost 
pleading sufficient to support a Judg¬ 
ment, it would be assumed that the 
pleading was before the court at its 
rendition of the Judgment. 

Tex.—^Wiggins v. First Nat. Bank, 
supra. 

Oral pleadings 

Where oral pleadings at the trial 
below are permissible, it may be pre¬ 
sumed In support of the Judgment 
that such pleadings existed, and were 
sufficient to support the Judgment. 
Tex.—McElwrath v. Dixon, Civ.App., 
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49 S.W.2d 996—Cooper v. Cook^ 
Civ.App., 286 SW. 334. 

Presumption inapplicable 

“Where, on an appeal, the tran¬ 
script of the record from the lower 
court fails to contain a pleading that 
was filed In that court, the presence 
of which in the record appears to the 
appellate court material to a proper 
understanding of the grounds upon 
which the Judgment appealed from 
was based, it ordinarily will Indulge 
the presumption that the omitted 
pleading authorized or would support 
the judgment, and on such presump¬ 
tion affirm the Judgment. But this 
rule will not be applied where, not¬ 
withstanding the absence from the 
record of such pleading, for other 
reasons sufficiently presented by the 
record the Judgment should be re¬ 
versed “ 

Ky—Harkness v. Porter, 236 S W. 

953, 964, 198 Ky. 508 
Presumption limited to existence or 
filing of absent plaadtngs 

In a garnishment suit, where a 
number of persons intervened and 
judgment went for some of the in¬ 
terveners, it has been held that al¬ 
though the appellate court can as¬ 
sume, in the absence of any record 
as to the pleadings that pleadings 
were filed, it cannot presume that 
such pleadings showed priority as to 
such persons, and on that theory up¬ 
hold a judgment against the original 
garnisher 

Tex.—Rcincrlsen v E W Bennett & 
Sons, Civ.App, 185 S W. 1027, error 
refused. 

38 . Ala —Sovereign Camp, W. O W. 
v. Craft, 99 So. 167, 210 Ala 683— 
Marbury Lumber Co v Wain- 
wright, 80 So. 352. 202 Ala 266 
Ill.—Hager Paper Co v. East St. 
Louis Pub. Co., 109 NE 979, 269 
Ill. 535. 

Me—Gilbert v. Cushman, 95 A. 201, 
118 Me 625. 

4 C J. p 744 note 56. 

Sntention to Join issue on plea 

When, In a common-law action, the 
parties go to trial on a plea specifi¬ 
cally denying plaintiff’s performance 
of some conditions precedent without 
a Joinder of issue on the plea, it will 
be assumed that plaintiff intended to 
Join issue thereon 

Fla.—Sulzner v. Price-Williams, 89 
So. 640, 82 Fla. 199 

Issue presumed Joined on all material 
allegationa 

On an appeal by one seeking by a 
motion to vacate a Judgment, if the 
case-made does not contain the plead- 
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to have been made was properly filed,was suffi¬ 
cient,^® was accompanied by, or contained, the neces¬ 
sary papers or exhibits,was properly verified,^2 
and that the signature thereto was genuine^3 and 
authorized.'* 4 

No presumption, however, will be made in favor 
of the existence, sufficiency, or validity of pleadings 
if it would be contrary to the affirmative rulings of 
the court or have the effect of defeating the judg¬ 
ment;*^ and where the record is apparently com¬ 
plete the appellate court will not presume the exist¬ 
ence of a pleading which docs not appear therein.'*® 

In case the pleadings are substantially sufficient 
but contain a slight defect or omission, it will he pre¬ 
sumed by the appellate court, after verdict or find¬ 


ings, that the omission was supplied or the defect 
cured by the evidence but this presumption does 
not obtain where the pleadings are not substantially 
sufficient,*® where a motion for nonsuit was based 
on the defect,*® where all the evidence is in the rec¬ 
ord and fails to show that the defect was supplied,®® 
or where the bill of exceptions states affirmatively 
that no evidence was introduced.®^ 

In passing on the sufficiency of a pleading which 
the trial court has held insufficient, the appellate 
court will assume that the pleader stated the facts 
in the light most favorable to himself.®® Where 
judgment has been rendered on the pleadings the 
appellate court will presume the facts to be as al¬ 
leged by the unsuccessful party.®® 


inRs of the opposJnsr parties, issues 
will be presumed to have been joined 
on all material alle^jrations. 

Okl —Thomason v Thompson, 253 P. 
99. 123 Okl. 218. 

Joinder of issue on amendment to 
complaint filed same day as plea 

Where a plea of set-off was filed 
on the day on which a new count 
was added to the complaint by way 
of amendment, and the Judgment en¬ 
try recites that on the following day 
issue was joined, it will be assumed 
that the issue so joined was on the 
amended complaint 
Ala —Howton v. Mathias, 73 So. 92, 
197 Ala 457 

39. Cal —Howland v. Howland, 117 
P 2d 884. 18 C 2d 790. 

Colo—Jamison v. Nlel Nohr Automo¬ 
bile Co, 234 P 696, 77 Colo. 85. 

4 C.J. p 744 note 58 
Xieave of court assumed 

(1) The renewal in another form 
of an objection to a complaint, which 
was made the basis of a previously 
denied motion to strike certain aver¬ 
ments in the al»sence of a contrary 
showing from the record, must be as¬ 
sumed to have been with leave of 
court, when the court entertained a 
second motion or objection and sus¬ 
tained it. 

Colo—Jamison v. Niel Nohr Automo¬ 
bile Co , supra 

(2) "Where a supplemental answer 
contains a recital that it was filed 
by leave of court, and is a part of 
the judgment roll brought up on ap¬ 
peal, it will be presumed by the ap¬ 
pellate court that there was an order 
of the trial court allowing it to be 
filed. 

Cal.—Roper v. McFadden, 48 Cal. 846. 

40. Mo. — Hastey v. Kalme, 297 S.W. 
50. 317 Mo. 1010. 

Mont.—First Nat. Bank v. Conner, 
278 P. 143. 85 Mont. 229. 

Tex.—Bowman v. Bowman, Clv.App., 
96 S.W.2d 667—Obets v. Oppen- I 
heimer, Clv.App., 63 S.W.2d 320—| 


Rivers v. Griffin, Clv.App., 16 S.W 
2d 874. 

4 C.J. p 744 note 64. 

Sisorspancles ascribed to clerical 
errors 

Where, in the body of a complaint, 
reference is sometimes mnde to 
“plaintiff," sometimes to “plaintiffs." 
and the briefs make no reference lo 
these discrepancies, the difference 
will be ascribed to clerical errors 
Or—Shevchuk v. Kotchik, 189 P. 399, 
96 Or. 181. 

ratal defect iu pleading not assumed 

Cal—In re MoGrew, 190 V. 804, 183 
Cal. 177 

41. Me.—Metropolitan Ins. Co. v. 
Day, 111 A 429, 119 Me. 380. 

4 C J. p 744 note 66. 

Assignment 

On review of exceptions by defend¬ 
ant in an action by an assignee, it 
will be assumed that all the for¬ 
malities required by a statute, pro¬ 
viding that an assignee shall file 
with his writ the assignment or a 
copy thereof, etc, were complied 
with, and that the assignee could 
maintain the action in his own name 
where the case did not show the 
contrary. 

Me —Metropolitan Ins. Co. v. Day, 
supra. 

42. W.Va—Hickman v. Painter, 11 
W.Va. 386. 

43. Miss—Lester v. Watkins, 41 
Miss 647. 

Ohio.—Brotton v. Allston, 2 Ohio 
Dec. Reprint 393, 2 West L.Month 
688 . 

44. Mo —State ex rel. Renfrew v 
Service Cushion Tube Co., 291 S W 
106, 816 Mo. 640. 

45. Tex —Kohn v. Zaludek, Civ.App., 
88 S.W.2d 110. 

46. III.—^Waggoner v. Green, 40 Ill 
App 648 

Tex.—Puls v. Clark, Civ App., 199 S. 
W.2d 811, error refused no revers¬ 
ible error. 


47. Ark —Kansas City Southern Ry 
Co. v. Rogers, 226 S W. 640, 146 
Ark. 232. 

Mont —Monteath v Monteath, 44 P 
2d 617, 99 Mont 444. 

4 C..T. p 744 note 66 

48. Ill.—Blackstone Shop v. A.sh- 
man, 260 Ill App. 401. 

4 C.J p 744 note 67. 

49. Minn —Wentworth v. Went¬ 
worth, 2 Minn 277. 

60. Mont—Anderson v. Hulme, 6 P 
865, 6 Mont 295. 

61. Ill —Schwarzschlld, etc., Co. v. 
Shapiro, 182 Ill.App. 40. 

52 . Cal —Burrowes v. Bosworth, 
228 P 667, 68 C.A 117. 

Pa-—Dougherty v. Wood, 168 A. 203, 
105 I^a Super. 1. 

53 . Cal. — Reina v. Erassarret. 203 
P.2d 72, 90 C.A 2d 418, 7 A L.U 2d 
1309. 

Colo.—Shaw V. Bond, 171 P. 1142, 64 
Colo. 366. 

Kan.—Koown v. Toung, 283 P. 611, 
129 Kan 563 

La —Central Sav. Bank & Trust Co 
V. Oilfield Supply & Scrap Material 
Co., 12 So.2d 819, 202 La. 787. 

Minn —In re Kinkead’s Estate, 67 
NW2d 628, 239 Minn. 27. 

N Y.—Kress v. Central Trust Co. of 
Rochester, 283 N.Y S. 467, 246 App 
Div. 76. 

N.C.—Green v. Fldelity-Phenlx Fire 
Ins Co., 64 S E 2d 162, 233 N C. 321 

Pa—Harr v. Bernheimer, 185 A. 857. 
322 Pa 412—D1 Trolio v. Parlsi, 176 
A. 733, 317 Pa. 607—Ross v. Leber- 
man, 148 A. 858. 298 Pa. 674. 

Carey v. Carey. 183 A. 371, 121 
Pa.Super. 251. 

Tex —Thomas v. Gordon, Clv.App., 
286 S.W.2d 829. 

Wyo.—Beatty v. Chicago, B. & Q. R. 
Co, 52 P.2d 404, 49 Wyo. 22. 

4 C J. p 746 note 76. 

Review of refusal of motion for 
Judgment on pleadings see infra § 
1687. 
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b. OompUint, D«cl«fttioii, or Petition 

Plaintiff hat tht burden of domonatratino the exiat- 
once of error on appeal from an order determining that 
hit complaint ia inaufflcient; but on review of a Judg¬ 
ment or decree for the plaintiff the appellate court will 
indulge all reaaonabie preeumptiona In favor of the euffl- 
ciency and validity of hia petition, declaration, or com¬ 
plaint. 

Although plaintiff seeking modification of an or¬ 
der determining that his complaint did not state a 
cause of action has the burden of demonstrating the 


^istence of error on appeal, 5^-60 on review of a 
judgment or decree for plaintiff the appellate court 
will indulge all reasonable presumptions in favor of 
the sufficiency and validity of his petition, declara¬ 
tion, or complaint,®* and will refuse to make pre¬ 
sumptions which would defeat recovery.®® All al¬ 
legations and statements well pleaded ordinarily will 
be taken as true if there is nothing to establish the 
contrary;®® and everything which by fair and rea- 


All allcgatlolui deemed true 

On appeal from Judgment for 
plaintiff under statute providing that 
any time after answer is filed plain¬ 
tiff may submit to court question of 
his right to judgment on petition in 
answer, court of appeal must con¬ 
sider allegations of petition and de¬ 
nials of answer as being true. 

La.—Bevls v. Alexander, App., 81 So. 
2d 113. 

Fartioolar allegatipa held act ad¬ 
mitted 

Wash.—Trumble v. Wasmer, 262 P 
2d 538. 43 Wash 2d 592. 

53.50. Minn.—Bacich v. Homeland 
Ins. Co. of America. 2 N.W.2d 126, 
211 Minn. 619. 

54 . Ark—Kansas City Southern Ry. 
Co. V. Rogers, 226 S.W. 640, 146 
Ark. 232. 

Cal.—Wellborn v. Wellborn, 155 P.2d 
95, 67 C.A.2d 540—Williams v. 

Meyers, 294 P. 61, 110 C A 265 
Ill.—Van Meter v. Gurney, 240 Ill 
App. 165. See Curley v. City of 
Highwood. 210 Ill App. 494. 

Ind.—Indiana Farmers Mut. Ins. Co 
V. Walters, 50 N.E.2d 868. 221 Ind, 
642. 

Prick Co. V. Walter Cox Co., 199 
N.E. 462, 101 Ind App. 402. 

Mo.—^National City Bank of St. Louis 

V. Carleton Dry Goods Co., 67 S.W 
2d 69. 334 Mo. 339. 

Blackmore v. Sisson, App., 139 S 

W. 2d 1084. 

N.Y—Kuhn v. Veloz, 296 N.YS. 39. 
162 Misc. 948, reversed on other 
grounds 299 N.Y.S. 924, 262 App. 
Dlv. 515. 

ND.—Perderer v. Northern Pac. Ry. 

Co., 42 N.W.2d 216, 77 N.D. 169. 
Ohio.—^Automobile Finance Co. v. 
Henry Motors, Inc., App., 37 N.E.2d 
965. 

S.C.—National Loan & Exchange 
Bank of Columbia v. Argo Develop¬ 
ment Co., 139 S E. 183, 141 S.C. 72 
Tenn.—Mathis v. Campbell, 117 S.W. 

2d 764, 22 Tenn.App. 40. 

Tex.—McNatt v. Coker, Civ.App., 294 
S.W.2d 738—Robbins v. Robbins, 
Civ.App., 106 S.W.2d 406. 

Proper prayer for reUef aeeumed 
Where the complaint in a suit for 
specific performance contained no 
prayer, except by reference to a for¬ 
mer complaint, not a part of the 


record, it would be assumed that 
the prayer corresponded with the 
facts stated and was suited to the 
relief to which plaintiff was entitled. 
N.C.—Bryan v. Canady, 86 S.E. 684, 
169 N.C. 679. 

Zadividnal oaiisa of aotioii 

In determining correctness of order 
denying Impleaded defendants' mo¬ 
tion to dismiss a cause of action on 
ground that It was barred by limita¬ 
tion. such cause of action could not 
be read in context with entire com¬ 
plaint. but only those allegations set 
forth in such cause of action direct¬ 
ly or by reference could be deemed 
Incorporated therein. 

N.Y—Hastings v. H. M Byllesby & 
Co, 40 N.Y.S.2d 307, 265 App.Dlv. 
653, affirmed 57 N E.2d 737, 293 
N.Y. 413 

55. Cal —Kavanagh v. Wade, 108 P 
2d 475, 42 CA.2d 92. 

Ind.—Bedford Belt R. Co. v. Brown, 
42 NE 359, 142 Ind. 659. 

4 C J. p 746 note 78 

66. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, 74 P.2d 
761, 10 C.2d 307, certiorari denied 
for diminution of record Neblett v. 
Carpenter, 59 S Ct. 61, 306 U.S. 562. 
83 L.Ed. 364, affirmed 69 S Ct. 170, 
306 V S. 297, 83 L.Ed. 182, rehear¬ 
ing denied 69 S.Ct. 365, 305 U.S. 
675, 83 L.Ed. 437. 

Iowa.—Gulberg v. Cooper, 269 N.W. 
925, 219 Iowa 858. 

La.—Janney v. Calmes, 33 So. 2d 610, 
212 La. 756. 

Singer v. Woodruff’s Ins Co., 
App., 198 So. 424—Tippins v. Pine 
Valley School. App., 173 So. 660. 
Me.—Usen v. Usen, 13 A 2d 738, 136 
Me. 480, 128 A.L.R. 1449. 

Md.—Southern Md. Agr. Ass’n of 
Prince George’s County v. Magrud- 
er, 81 A.2d 592, 198 Md. 274. 

Mich.—Powers v. Fisher, 272 N.W. 
737, 279 Mich. 442—Bonnicl v. 

Kindsvater, 266 N.W. 360, 276 Mich. 
304—Grinnell Bros. v. Asiuliewicz, 
216 N.W. 388, 241 Mich. 186— 

Murphy v. Riggs, 213 N.W. 110, 238 
Mich. 161. 

Mo.—Washington University v. Bau¬ 
mann, 108 S.W.2d 403, 841 Mo. 708. 

Riley V. White, App., 231 S.W.2d 
291 

N,Y,—Mld-StAtes Freight Lines v. 
Bates, 111 N.Y.S.2d 678, 279 App. 
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Dlv. 461, affirmed 107 N.E 2d 603, 
804 N.Y. 700, reargument denied 
109 N.E.2d 82, 304 N.Y. 788, certio¬ 
rari denied 73 S.Ct. 648, 346 U.S. 
908, 97 L.Ed. 1344—Hochster v. 
City Bank Farmers Trust Co., 24 
N.Y.S.2d 110, 260 App.Div. 712, af¬ 
firmed 42 N.E 2d 600, 288 N Y. 688— 
Wagner v. Manufacturers' Trust 
Co., 261 N.YS. 136, 237 App Div 
175, affirmed 186 N.E. 799, 261 NY. 
699. 

Ohio.—Shoemaker v. Standard Oil 
Co., 20 N.E 2d 520. 136 Ohio St. 262. 
Or—Little Applegate Improvement 
Dlst. Co. V. Munsell, 291 P. 369, 134 
Or. 132. 

Pa—Raines v. Pennsylvania Thresh- 
ermen & Farmers’ Mut. Cas. Ins 
Co., 123 A.2d 420. 385 Pa. 464—Si¬ 
mon V. Hudson Coal Co., 38 A.2d' 
269, 360 Pa. 82—Commonwealth v. 
Blnenstock, 36 A 2d 333, 348 Pa 
610. 

Gessler v. Gessler, 124 A 2d 602, 
181 Pa Super. .3.57—Saunders v 
Rcsnlck, 16 A 2d 676. 142 Pa Super 
467—Werner v. Hindle, 194 A 764, 
129 Pa Super. 37 

S.C—Montgomery v. Service Oil Co, 
45 SE2d 31, 211 SC 324—Taylor 
V. Highland Park Corp., 42 S E.2d. 
335, 210 S C. 254. 

Tex.—Pattlson v. Highway Ins. Un¬ 
derwriters, Civ App, 278 SW2d 
207, error refused no reversible 
error—Connor v. Connor, Civ App., 
113 S.W 2d 298—Houston Printing 
Co. V. Hunter, Civ App, 10.5 SW.2d 
312, error dismissed. Affirmed, 106 
SW.2d 1043, 129 Tex. 652. 

4 C J p 746 notes 74-77. 

Presumption of truth In case of dis¬ 
missal see infra $ 1643. 

JJlsgations prszomed true where i 

(1) The question to be determined 
is whether plaintiff's pleadings stated, 
a cause of action or warranted, the 
relief granted. 

La.—Long v. Chailan, 176 So. 42, 187 
La. 607. 

N.D.—Blair V. Maxbass Security 
Bank of Maxbass, 176. N.W. 98, 44 
N.D. 12. 

Tex.—City of Bowie v. Fainter, Civ. 
App., 265 S.W. 498. 

(2) The appeal is by defendant 
from an order denying demand, tor 
a change of place of trial# 
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sonablc intendment may be inferred from the aver- where the sufficiency of the petition, declaration, or 
ments of the petition, declaration, or complaint will complaint was not tested by demurrer or other- 
lie presumed by the appellate court,®*^ especially wise,®® or where it was first attacked by an ob- 


■Cal.—Coley v. Hecker, 272 P. 1045 

206 C. 22. 

(3) The case is before the appel¬ 
late court solely on the petition after 
verdict and Judgment. 

Mo.—-Reisel v. Winsor, 120 S.W. 1186, 
140 Mo.App. 612. 

(4) The appeal is from an inter¬ 
locutory order granting an injunc¬ 
tion. 

Ill.—Herzberger v. Barrow, 116 Ill 
App. 79. 

K.Y.—Hallenborg v. Greene. 73 N.Y. 
S. 403, 66 App Div. 590. 

(5) The appeal is from the ex 
parte appointment of a receiver. 

Tex.—Cash v. Ervin, Clv.App., 62 S. 

W.2d 242. 

(6) Judgment has been rendered 
against plaintiff on the pleadings. 

Cal —Gill V. Curtis Pub. Co , 239 P.2d 

630, 88 C.2d 273—Jorgensen v. 

Jorgensen, 193 P.2d 728, 32 C 2d 13 
—Seeger v. Odell, 116 P.2d 977, 18 
C2d 409, 136 A L R. 1291. 

Miller v. Price, 284 P. 1036, 103 
C.A 660 

Colo.—Fiahel v. City and County of 
Denver, 96 P.2d 1, 105 Colo. 120 
Ga—^AViley v. Douglas, 148 SE 735, 
168 Ga. 659. 

Kan.—Whitaker v Douglas, 277 P.2d 
641, 177 Kan. 164—Petty v. Petty, 

207 P 2d 428, 167 Kan. 610 

X,a.—Dixon v. Federal Land Bank of 
New Orleans, 200 So. 306, 196 La. 
937 

N M.—Oilman v Huddleston, 64 P.2d 
97, 41 NM 76 

N Y.—Green v Doniger, 90 N E.2d 
66, 300 N.Y. 238—Lewis v. City of 
Lockport, 12 N.E 2d 431. 276 N.Y. 
336. 

Ohio—Smith v Smith, 133 N.E. 792, 
103 Ohio St 391 

Okl —Crockett v. Root, 146 P.2d 666, 
194 Okl 3. 

Pa.—Troop v. Franklin Savings & 
Trust Co, 139 A. 492, 291 Pa 18— 
Geary v. Schwem, 124 A 630, 280 
Pa. 436, 34 ALR. 1294. 

Tex.—Hanna v. Rio Grande Nat. Life 
Ins. Co, Civ App., 181 S W 2d 908, 
error refused—State v. Huntsaker, 
Civ.App, 17 SW2d 63—David v. 
Tlmon, Civ App. 183 S.W. 88 
Wyo—Beatty v Chicago, B. & Q. R 
Co., 62 P2d 404, 49 Wyo. 22. 

(7) Defendant’s motion for Judg¬ 
ment on the pleadings has been de¬ 
nied. 

Ill —Kurth V. Forreston State Bank, 
109 NE2d 796, 348 Ill.App. 681. 

N Y —Green v. Doniger, 90 N.E.2d 
56, 300 N.Y. 238. 

Mosson V. Krlser, 208 N.Y.S. 666, 
212 App.Dlv. 282—Spain v. Man¬ 
hattan Shirt Co., 164 N.Y.S. 627, 
177 App.Div, 610. 


Or—Dickson v. Emmerson, 61 P.2d 
439, 164 Or. 668—Wilson v. City of 
Portland, 68 P.2d 257, 163 Or. 679. 

(8) The case is heard on bill and 
answer. 

Md.—Horton v. Horton, 145 A. 866, 
167 Md. 127. 

Mass.—City of Boston v. Curley, 177 
NE. 667, 276 Maas. 649—Polish 
Political Club v. Cloper, 167 N.E. 
706. 260 Mass. 659. 

(9) Matter was before court on bill 
and answer and averments of peti¬ 
tion were not properly denied by an¬ 
swer. 

Pa—Siranovich v. Butkovich, 76 A. 
2d 640, 366 Pa. 56. 21 A.L.R 2d 
1043. 

Northampton Brewery Corp. v. 
Lande, 10 A.2d 583, 138 Pa.Super. 
235. 

(10) The appeal is by defendant 
from order dismissing affirmative de¬ 
fense to action. 

N.Y.—^Roberts v. Conde Nast Publi¬ 
cations. 146 NYS2d 493, 286 App. 
Div. 729 

(11) Plaintiff appeals from order 
cancelling notice of lis pendens on 
ground that complaint did not state 
a cause of action affecting title to 
the realty covered by such notice. 
N.C —McGurk v. Moore, 67 S.E.2d 53. 

234 N.C. 248. 

(12) Trial court sustained defend¬ 
ants’ plea to Jurisdiction before hear¬ 
ing on merits and before any action 
was taken by exceptions or otherwise 
to plaintiff's pleadings, and dismissed 
the suit, 

Tex—Currie v. Wall. Clv.App., 211 
S AV 2d 964, reversed on other 
grounds 213 S.W 2d 816, 147 Tex. 
127. 

(13) Appeal is taken from Judg¬ 
ment denying leave to file petition 
in nature of quo warranto proceed¬ 
ing. 

Tex.—State ex rel. Manchac v. City 
of Orange, Civ App., 274 S W.2d 886 

(14) Trial court sustained defend¬ 
ant’s plea in abatement and refused 
to try the suit on its merits 

Tex.—Jones v. Sun Oil Co , 168 S.W. 

2d 671, 137 Tex. 363. 
raots oonoluslvsly presnined proved 
Where there is nothing before the 
supreme court except the record 
proper, and the Judgment is for plain¬ 
tiff, it must be conclusively presumed 
that the facts set forth in his peti¬ 
tion have been proved 
Mo—Prlmeau v. Primeau, 297 S.W 
382, 317 Mo. 828. 

Tenn.—Cooksey v. Shanks, 136 S.W. 
2d 57, 23 Tenn App. 695. 

Contradlotion of rsoord 
Allegations in appellant’s bill of 
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review will not be considered true to 
extent that they are contradictory of 
the record in the original suit. 

Tex.—^Hines v. Wilson, Clv.App., 197 
S.W. 2d 840, error refused no re¬ 
versible error. 

B7. Miss,—Tallahatchie Drainage 

DIst. No. 1 V, Tocona-Tallahatchie 
Drainage Dist. No. 1, 114 So. 264, 
148 Miss. 182. 

Or—Gibson v. Gibson, 178 P 2d 702, 
180 Or 691—Steele v. Hemmers, 40 
P.2d 1022, 149 Or. 881. 

4 C.J. p 746 note 71. 

Pennlsslhls oonstmotioii supporting 
parsmptory Instruotlon adoptsd 
In an action against a railroad for 
losing a horse in shipment, where 
the complaint could be construed as 
a complaint in an action for damages 
based on negligence in transporta¬ 
tion, under which a peremptory in¬ 
struction for plaintiff would be er¬ 
ror, or an action for conversion, 
which would be a proper construction 
under the evidence, and which would 
make the peremptory Instruction giv¬ 
en proper. It will be presumed that 
it was construed on the latter theory, 
and the same construction will be 
adopted on appeal. 

Ind—Totten v. American Ry. Ex¬ 
press, 186 N.E. 162, 78 Ind App 
202 . 

Oomplaiat viewed iu favorable light 

(1) On appeal by plaintiff from 
order granting defendants’ motion 
for summary Judgment 

N.Y.—Sialkot Importing Corp. v. Ber¬ 
lin, 68 NE.2d 601, 295 N.Y. 482. 

(2) On plaintiff’s appeal from Judg¬ 
ment for defendant on pleadings. 
Ohio—Goetz v. Jacobs, App., 97 N E. 

2d 219, rehearing denied 98 N E 2d 
69—Bemls v. Bemis, 82 N.E.2d 767, 
83 Ohio App. 95. 

(3) On plaintiff’s appeal from 
holding that complaint stated cause 
of action ex contractu rather than ex 
delicto. 

S.C.—Blackman v. Independent Life 
& Acc. Ins. Co., 91 S.E.2d 709, 229 
’ S.C. 64. 

58. Ala.—Hamrick v. City of Albert¬ 
ville, 189 So. 646, 238 Ala. 82. 
Cal.—Parrott v. Bank of America 
Nat. Trust & Sav. Ass’n, 217 P.2d 
89, 97 C.A.2d 14. 85 A.L R 2d 263. 
Ill.—Connett v. Wlnget, 30 N.E.2d 
1, 374 Ill. 631, conformed to 34 N. 
E.2d 878. 810 Ill.App. 633—Pans 
V. East St. Louis Ry. Co., 276 Ill. 
App. 241. 

Mass—Hall v. Henry Thayer St Co., 
113 N.E. 644, 225 Mass. 151. 

Mo.—Oliver L. Taetz, Inc v. Groff, 
253 S.W.2d 824, 363 Mo. 825. 

Riley V. White, App., 231 S.W. 
2d 291—Porter v. Missouri Pac. R. 
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jection to the introduction of any evidence.®^ If 
the contrary does not clearly appear, it usually will 
be assumed that the petition, declaration, or com¬ 
plaint sufficiently states a cause of action®® and that 
it was properly verified®^ and filed ;®2 but if it ap¬ 
pears that a petition was not verified, as required, 
it will be presumed that the necessity of verification 


was not waived.®2-5 

When no factor exists which makes such presump¬ 
tion unreasonable, omissions or defects in plaintiff's 
petition, declaration, or complaint will be presumed 
supplied or cured by the answer, ®2*io by the evidence 
or proof,®3 or by an amendment shown to have been 


Co., 267 S.W. 964, 219 Mo.App. 19 
—O'Hara v. Ltamb Const. Co., 206 
S.W. 253. 200 Mo.App. 292. 
Mont.-~Calkins v. Smith, 78 P.2d 74, 
106 Mont. 453. 

Neb.—Vielehr v. Malone. 63 N.W.2d 
497, 158 Neb. 436. 

N.M.—Valdez v. Salazar, 107 P.2d 
862, 45 N.M. 1. 

Or.—Willamette Tug: & Barge Co. v. 
Commercial Dispatching Corp., 178 
P.2d 698, 180 Or. 657—Siddons v. 
Lauterman. 109 P.2d 1049. 165 Or. 
668—Smith v. Dunn. 107 P.2d 985, 
165 Or. 418—Graf v. Petry, 247 P. 
316, 118 Or. 511. 

Tex —Security Ben Ass'n v. Tucker, 
Civ.App., Ill S.W.2d 333, error dis- | 
missed. 

4 C.J. p 746 note 72. 

59. S.D—Rodee v. Seaman, 145 N. 
W. 441, 33 S.D. 184. 

60. Ark—Unionaid Life Ins. Co. v. 
Powers, 20 S.W.2d 610, 180 Ark. 
154. 

Cal.—Greer-Robbins Co. v. Pacific 
Surety Co, 174 P. 110, 37 C A. 640 
Ill.—Illinois Cas. Co. v. Krol, 68 N.E. 

2d 473. 324 Ill.App. 478. 

Mont.—Gllna v. Barker, 254 P. 174, 
78 Mont. 357. 

4 C J. p 745 note 79. 

Oanss of aotioa defectively stated 

On appeal, in the absence of a 
statement of facts, where the com¬ 
plaint does not show a want of a 
cause of action, but at most merely 
stating a good cause of action defec¬ 
tively, the supreme court must pre¬ 
sume that the case was tried as if 
on a sufficient complaint. 

Wash.—Messick v. National Council 
of Knights and Ladies of Security, 
173 P. 940, 103 Wash. 143. 

Defects not going to root of oause 

Where objection to a complaint as 
not stating facts sufficient to consti¬ 
tute a cause of action Is made for 
the first time on appeal, every rea¬ 
sonable deduction will be drawn from 
facts stated to uphold the complaint, 
and it will be held sufficient, if the 
defect does not go to the root of 
the cause of action. 

Mont.—Brennan v. Northern Electric 
Co., 231 P. 388, 72 Mont. 36. 

Vailiurs of aaslgiimeiLt of error to 
point out omitted facts 

Such presumption will be indulged 
where an assignment of error attack¬ 
ing the complaint as not stating suf¬ 
ficient facta to constitute a cause of 


action does not point out any omitted i 
facts. ! 

Ind.—March v. March, 98 N.E. 824, 
60 Ind.App 293. 

Btatement of cause of action in com¬ 
plaint in other action 

In an action on a policy, by which 
defendant agreed to defend against 
actions based on liabilities covered 
by the policy, where Insured sought 
to recover costs and expenses of de¬ 
fending suit, which Insurer failed to 
defend, and the record on Insurer’s 
appeal failed to show whether in¬ 
sured's complaint disclosed that the 
complaint in the other action stated 
a cause of action, the court on ap¬ 
peal was bound to assume, in sup¬ 
port of the Judgment, that insured’s 
complaint made such showing. 

Cal.—Greer-Robbins Co. v. Pacific 
Surety Co., 174 P. 110, 37 C.A. 640 

61. Cal.—Shattuck v. Palmer, 183 
P. 259, 41 C.A. 701. 

Presumption that verification based 
on direct knowledge precluded 

Where a decree below was for 
plaintiff who directly verified his bill, 
but the verification was accompanied 
by a defective statement of informa¬ 
tion and belief, the court on appeal 
would not presume, in aid of the de¬ 
cree. that all of the allegations were 
stated on direct knowledge. 

Ill —Grabowski v. MacLaskey, 267 
Ill App. 484. 

Printed verification presumed copy 
of original 

Although the complaint in the 
judgment roll offered by plaintiff in 
evidence is In printed form contain¬ 
ing a printed v#»rlfication, the pre¬ 
sumption should prevail on appeal 
that the court had, for good cause, 
permitted a copy of the complaint 
to be substituted for the original as 
allowed by statute, in view of the 
recitations of regularity in the order 
for publication of summons and the 
Judgment in proper form. 

Cal.—Shattuck v. Palmer, 183 P. 259, 
41 C.A. 701. 

Qualification of afiUat 

Where the abstract on appeal from 
a judgment in replevin does not con¬ 
tain the affidavit, it will be presumed 
that it was made by a qualified per¬ 
son. 

Colo.—Miller v. Graf, 59 P. 416. 14 
Colo.App. 167. 

Waiver of verification 

Where the question of the suffi¬ 
ciency of the verification is not rais¬ 
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ed by the bill of exceptions, it will 
be presumed that the verification had 
been waived before the case was 
heard. 

Ga—Cragg v. Arendale, 38 S.E. 399, 
113 Ga. 181. 

62. Cal.—Andrews v. Metzner, 267 
P. 203, 83 C.A. 764. 

4 C.J. p 745 note 84. 

Time of filing 

(1) The presumption is that the 
declaration was filed before rendition 
of Judgment. 

Ala.—Smith v. Robinson, 11 Ala. 270 

(2) Where the supplemental peti¬ 
tion was filed on the same day as 
the answer, the court of appeals may 
reasonably conclude, in support of 
the Judgment In favor of plaintiff, 
that it was filed subsequent to de¬ 
fendant’s answer and, in part, m 
answer thereto 

Tex —Sparkman v. First State 
Bank of Handley, Civ App, 246 S. 
W. 724. 

(3) Where, however, the record 
affirmatively shows that an amended 
complaint was not filed until after a 
certain date, the appellate court vdT 
not presume that the original com¬ 
plaint was filed before th.at date 

Ind —Gifford v. Gifford, 107 N.E 308, 
68 Ind App. 665. 

Tex —Whitmire v. Powell, Civ.App , 
117 S W 433. 

(4) Where neither party questioned 
d(*fect in record for failure to in¬ 
clude information concerning com¬ 
plaint and date of its filing, although 
plea of limitations had been inter¬ 
posed by demurrer to complaint, and 
although demurrer had lieen sustain¬ 
ed, and both parties stated in their 
briefs that complaint was filed on or 
about certain date, district court of 
appeal would assume that complaint 
was filed on that date 

Cal —Sullivan v. Shannon, 77 P 2d 
498, 26 C.A.2d 422. 

62.5 Okl.—Scott v. Bailey, 169 r.2(J 
208, 197 Okl. 162. 

62.10 Or—Witham v. McNutt, 208 
P.2d 469, 186 Or. 668 

63. Ark.—^Kansas City Southern Ry. 
Co. v. Rogers, 225 SW 640, 146 
Ark. 232. 

Cal.—Dodge v. National Surety Co., 
294 P. 741, 110 C.A. 618 
Ind —Valdenaire v. Henry, 121 N E. 
660, 70 Ind.App. 68—Little v. Hoff¬ 
man, 119 N.E. 218, 67 Ind App. 371. 
Wis.—Van de Yacht v. Town of Hol- 
1 land, 259 N.W. 604, 217 Wia. 466. 
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iiled but the contents of which do not appear in the 
record.®^ Also, a misjoinder of causes of action 
will be presumed to have been cured by the 
filing of a second petition, and a separate docketing 
of the actions, where there is no record showing 
to the contrary.®^ It will not, however, be assumed 
that a plain defect in the petition was cured by the 
answer®6 or that amendable defects in a bill without 
equity have been cured.®'^ 

The failure to allege the existence of certain mat¬ 
ters may in some circumstances give rise to the 
presumption that such matters did not in fact tx- 
ist.67.5 Where a complaint is insufficient and plain¬ 
tiff has amended in order to meet objections there¬ 
to,® ^ or has failed to avail himself of an opportunity 
to amend after objection has been interposed,®® 
the appellate court will assume that plaintiff has 
made the strongest presentation of his case which 
the facts permit and was satisfied with his pleading. 


APPEAL & ERROR § 1539 

In support of a judgment abating an action it will 
be presumed that the petition therein was filed after 
the grounds for abatement came into existenceJO 

c. Plea or Anewer 

Ordinarily the appellate court will indulge all reason¬ 
able presumptions in favor of the existence or sufficiency 
of his plea or answer if the Judgment being reviewed is 
for the defendant; but if the Judgment is for the plain¬ 
tiff the presumptions will be otherwise. 

Generally, in support of a judgment for the de¬ 
fendant, the appellate court will usually indulge all 
reasonable presumptions in favor of the existence 
and sufficiency of his plea or answer*^^ and the cor¬ 
rectness of the trial court's ruling in sustaining the 
same.*^® Accordingly, unless there is some factor 
rendering such presumption unreasonable,'^® the ap¬ 
pellate court may presume the existence and suffi¬ 
ciency of a plea or answer not appearing in the rec- 
ord'^4 and will under appropriate circumstances pre- 


a4. Ky—Cumberland R. Co. v Gib¬ 
son, U07 SW 301, 182 Ky 692 

65. Iowa—Gray Bros. v. Otto, 160 
NW. 293, 178 Iowa 854. 

66 . Ky—Ecton v. Louisville, 14 Ky 
L 170—How'ser v. Watson, 3 Ky L 
382, 11 Ky Op. 324. 

67. Ala—Hamilton V Alabama Pow¬ 
er Co., 70 So. 737, 195 Ala. 438. 

67.5 Ala—Mobley v. Mobley, 16 So. 
2d 5, 245 Ala. 90 

Ark—Ml.«<.souri Pac R Co v. Nelson, 
115 SW2<1 872. 195 Ark 883 

Cal—City of Oakland v Hogan, 106 
P2d 987, 41 OA2d 333. 

88. Pa—AVest Virginia Coal Co v 
Cano, 170 A 416, 112 l*a Super. 158 

Va—United States Spruoe Lumber 
Co V Sluinialo, 87 S E 723, 118 
Va 471. 

69. Ala—Hammond v. Bibb, 174 So 
634, 234 Ala 192 

Cal —Bainbrldge v Stoner, 106 P.2d 
423, 16 C 2d 423 

IIeH.se V. Vinatieri, App., 302 P 
2d 699—AVilson v. Loew's Inc, 298 
I‘2d 152, 142 CA2d 183, certiorari 
g-ranted 77 S Ct. 381, 352 US. 980. 
1 L.Ed 2d 364—Broadway Federal 
iSav. Loan A.ss’n of Los Angeles 
V. Howard, 2K5 P 2d 61, 133 C.A.2d 
382—Barrier v Alexander, 224 P 
2d 43G, 100 CA2d 497—Metzen- 
baum V Metzenbaum, 196 P.2d 492, 
36 CA2d 750—McClure v. Cerati. 
194 r.2d 46, 86 C A.2d 74—Werner 
v. Hearst Publications, 161 P.2d 
308, 65 C A 2d 667—Fraec v. Long 
Beach City High School Dist., 137 
P2d 60. 68 CA2d 566—Royal Ins. 
Co. v. Mazzei, 123 P.2d 686, 50 C.A. 
2d 549—Hauser v. Pacific Gas & 
Electric Co , 23 P 2d 1068, 133 C.A. 
222 . 

N C.—Ballinger v. Thomas, 142 S.E. 
761, 196 NC. 617. 


SMond amsndsd pstltion 

Where exceptions to second amend¬ 
ed original petition were sustained 
and plaintiff declined to amend fur¬ 
ther, reviewing court may presume 
that plaintiff has pleaded his cause 
of action as fully as he was able to 
plead It and need not indulge in favor 
of It the inferences that might under 
old practice have been indulged had 
a general demurrer been sustained 
to the petition 

Tex—Wedgworth v. City of Fort 
Worth. Civ App, 189 S.W.2d 40, 
error dismissed. 

70. Cal—Andrews v. Metzner, 257 
P. 203, 83 C.A. 764. 

71. Ohio —Shoemaker v. Standard 
Oil Co, 20 NE2d 620, 136 Ohio 
St. 262. 

Tex—Key v. Oates, Civ App , 280 S 
W 286 

4 C.J. p 746 notes 88, 89. 

Nature of objeotion 

On appeal from Judgment for de¬ 
fendant after defendant's objection 
to introduction of any evidence on 
ground that allegations of complaint 
failed to allege cause of action, ap¬ 
pellate court would assume that ob¬ 
jection amounted. In effect, to mo¬ 
tion for judgment on the pleadings. 
Cal.—Bradley Co. v. Ridgeway, 68 P. 
2d 194, 14 C A 2d 326. 

Ploa lA bar 

A so-called "plea In. bar" would 
be treated by supreme judicial court 
as part of the answer in accordance 
with Its true nature In view of the 
statute abolishing pleas in bar in 
actions at law. 

Mass.—Caron v. Southbridge Roofing 
82 N.E.2d 807, 323 Mass. 753. 

78. Colo—Perkins v. Peterson, 186 
P. 660, 67 Colo. 101. 
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Mo.—Loving V. Becker, App, 33 S. 
W.2d 1037, certiorari quashed State 
ex rel. Loving v. Trimble, 53 S. 
W2d 1033, 331 Mo. 446—Nathan v 
Planters' Cotton Oil Co., 174 S.W. 
126, 187 Mo.App. 660. 

Pa.—Commercial Motors Mortg. Cor¬ 
poration v. Stephenson, 117 A. 788, 
274 Pa. 171—Producers’ Coke Co. 
v. Hillman, 93 A. 620, 247 Pa. 601. 

Vim Motor Truck Co. v. Philadel¬ 
phia Electric Co., 83 Pa.Super. 138. 
Chaage in roliiig 

Although an order shows the sus¬ 
taining of an exception to an answer 
on which the case was tried, It may 
be presumed that the trial Judge 
changed his mind and submitted the 
issue as one properly pleaded. 

Tex.—Matheson v. C-B Live Stock 
Co, Clv.App., 198 S.W. 641, error 
refused. 

73. Cal.—^Woods v. Berry, 286 P. 
1073, 106 C.A 90. 

Fallnre of complete copy of Judgment 
roll to show answer 

The court of appeal must conclude 
that no answer was filed, where none 
appeared in the transcript certified 
as a full and correct copy of the 
judgment roll. 

Cal.—^Woods v. Berry, supra. 

74. Cal—Miles v. Rosenthal, 266 P. 
320. 90 C.A. 390. 

Ind —Thornton v. Devaney, 67 N E. 
2d 579, 223 Ind. 47. 

Temme v. Temme, 9 N E 2d 111, 
103 Ind.App. 669 

La—Grasser v. Cunningham, App, 
200 So. 658. 

Mo—Village of Rosebud v. Rosebud 
Bank, App.. 92 S.W 2d 1007. 

N Y —In re Davison’s Estate, 300 N. 

YS. 143, 262 AppDiv, 924. 

Tex—Key v. Oates, Civ-App., 280 S. 
W 286 

4 C.J. P 745 note 89. 
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sume the truth of defendant’s allegfations,^® and 
will make, in aid of the judgment, every reasonable 
inference which the allegations of the answer af- 
fordJ® If defendant’s answer contains admissions 
entitling plaintiff to recover, the presumption in 
favor of the regularity of the judgment for defend¬ 
ant will not prevail as against the presumption that 
no testimony was introduced to contradict the ad¬ 
missions in the answer 

On the review of a judgment for plaintiff, all rea¬ 


sonable presumptions will be made that the plea or 
answer was inadequate or insufficient,^^ that its suffi¬ 
ciency was not admitted by plaintiff,^® that the court 
acted properly and had sufficient grounds when it 
ruled against defendant’s pleading,that a special 
exception®®-® or a plea of prescription®^ or of estop- 
pcl®!-® as to which the judgment is silent has been 
overruled, that an admission of an essential element 
of plaintiff’s cause of action was sufficient,®* that 
defendant has alleged his case as favorably as pos¬ 
sible,®® and that the last of two answers filed was the 


FIm of aoaoral Imuo ov Roaoral Oo- 
Bial proramod 

It ia often held, where the record 
fails to show what plea was filed by 
defendant, that it will be assumed 
that he filed a plea of the general 
issue or a general denial. 

Ala.—Kilgore v. Kimbrell, 163 So. 
896, 231 Ala. 48. 

Traywick v. Traywick, 104 So. 
445, 20 Ala.App. 609—Gulf, M & N. 

R. Co. V. Fowler, 96 So. 87, 19 Ala. 
App. 163. 

Mo.—J. W. Jenkins' Sons Music Co. 
V. Kindle, App., 180 S.W. 567. 

78. Ala—Little v. Little. 30 So 2d 
386, 249 Ala. 144, 171 A.L R. 1399. 
Kan.—Board of Com’rs of Edwards 
County V. Simmons, 161 P.2d 960. 
169 Kan. 41. 

Ky.—^Weisenberger v. Corcoran, 121 

S. W.2d 712, 275 Ky. 322. 

N.Y—Boden v. Arnstein, 66 N E 2d 
66, 293 N.Y. 99. 

Pa.—Sipp V. Philadelphia Life Ins. 
Co., 142 A. 221, 293 Pa. 292. 

Erie Ins. Exchange v. Gouse, 119 
A.2d 672, 180 Pa.Super. 488—Lud- 
winska v. John Hancock Mut. Life 
Ins. Co., 175 A. 283, 116 Pa.Super 
228, reversed on other grounds 178 
A. 28, 817 Pa. 677, 98 A.L R. 705. 
R.I.—Mackenzie v. Desautels, 8 A. 
2d 660, 62 R.I. 136. 

Tex.—Thomason v. Miller, Civ.App., 
4 S.W.2d 668—Fry v. Jackson, Civ. 
App., 264 S.W. 612. 

Va —Massaponax Sand & Gravel 
Corp. v. Virginia Electric & Power 
Co.. 186 S.E. 3, 166 Va. 406. 

4 C.J. p 746 note 87. 

Xearlng on petition and answer 

(1) Where case was heard on peti¬ 
tion and answer, facts stated in an¬ 
swer would be taken as admitted for 
purposes of case. 

Tex.—Commonwealth ex rel. Chidsey 
y. Mallen, 63 A.2d 49, 360 Pa. 606 
Northampton Brewery Corp. v 
Lande. 10 A.2d 583, 138 Pa.Super. 
235. 

(2) Allegations of answer are re¬ 
quired to be accepted as true where 
not denied. 

Mich.—^Equitable Trust Co. v. Solo- 
vich, 280 N.W. 114, 265 Mich. 70. 
Pa.—Siranovich v. Butkovich, 76 A.2d 
640, 366 Pa. 66, 21 A.L.R.2d 1043. 


Mew matter 

Where plaintiff did not file a reply 
to new matter contained in answer 
but only filed a motion for Judgment 
on the pleadings, every allegation 
of new matter would be taken as true 
by reviewing court 
Kan.—Richardson v. Citizens State 
Bank of Sterling. 281 P.2d 1112, 
177 Kan. 606. 

Supporting proof assumed 

The reviewing court must assume 
that the answer was supported by 
proof, where not attacked by demur¬ 
rer or otherwise. 

Wyo—Jones v. Parker, 273 P. 687, 
39 Wyo. 423. 

Verified answer 

Minn.—Deones v. Zeches, 8 N.W.2d 
432, 212 Minn. 260. 

76. Cal.—Mardeslch v. C. J. Hendry 
Co., 125 P2d 695, 61 C A 2d 667. 

Mo.—Hill V. Hopson, 131 S.W. 367, 
160 Mo App. 611. 

4 C J p 745 note 88. 

Objection to defect considered waiv- 
ed 

Cal.—Bennett v. Forrest, 150 P.2d 416, 
24 C.2d 485. 

77. Cal.—California Stearns Co. v. 
Treadwell, 266 P. 594, 83 C.A. 69. 

78. Ill.—See Sackim v. Krimsky, 210 
Ill.App 381. 

Wash—Van Zonneveld Bros. & Phll- 
lipo V. Watson, 292 P, 429, 169 
Wash 182. 

Judgment for plaintiff on pleadings 

Although the allegations of defend¬ 
ant’s answer will be taken as true 
where the Judgment for plaintiff has 
been rendered on the pleadings, the 
appellate court will assume that the 
allegations or denials of the answer 
were regarded as insufficient by the 
trial court. 

Cal.—Barnaby v. Barnaby, 278 P. 

1064, 100 C.A. 196. 

4 C.J. p 746 note 93. 

78. Cal.—Bank of South San Fran¬ 
cisco V. Pike, 200 P. 764, 63 C.A. 
630. 

80. N.C.—Ogburn v. Sterchl Bros. 

Stores, 11 S.E.2d 460, 218 N.C. 507. 
Ter. —Morrison v. Morrison, Civ.App., 
87 S.W.2d 764—Hambleton v. 
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Southwest Texas Baptist Hospital, 
Civ.App., 172 S.W. 674. 

Wash—^Van Zonneveld Bros. & Phil- 
lipo v. Watson, 292 P. 429, 168 
Wash. 182. 

Belated filing assumed 

Where the record showed that de¬ 
fendants’ plea of privilege and an¬ 
swer to the merits were filed on the 
same day without showing which 
was filed first, it will be assumed in. 
support of the Judgment overruling 
the plea that the plea was presented* 
after the filing of the answer, and 
that the Judgment was based on the 
consequent waiver. 

Tex—Herring v. Houston Nat. Exch. 
Bank, Civ.App., 241 S W. 634. 

80 5 Tex.—Krueger, Hutchinson and 
Overton Clinic v Lewis, Civ App, 
266 S.W.2d 886, affirmed 269 S.W.2d' 
798. 

81. La —Di Carlo v. Laundry & Dry 
Cleaning Service, 162 So. 327, 178 
La. 676. 

Leonard v. Holmes & Barnes, 
Limited, App., 84 So.2d 109—Rob¬ 
inson V. United Gas Corp., App., 
76 So.2d 340. 

81.5 La —Jones v. Williams, App , 
33 So 2d 580, annulled on other 
grounds 39 So.2d 746. 215 La. 1. 

88 . Cal—Levin v. Traeger, 288 P. 
143, 106 C.A. 616. 

83. Cal.—Goldberg v. Rempp, 273 P. 
63, 96 C.A. 452. 

Spsoial pitas 

Where defendant in replevin suit 
chose to file special pleas averring 
a certain state of facts, appellate 
court would conclude that, since 
pleas alleged different states of facts, 
such were all the facts that the de¬ 
fendant had to rely on as precluding 
right of recovery by plaintiff. 

Tenn.—Lillard v. Yellow Mfg. Ac¬ 
ceptance Corp., 263 S.W.2d 520, 195 
Tenn. 686. 

Facts uot alleged assumed favorabls 
to plaintiff 

Where the receivers of a condition¬ 
al vendee as defendants failed to aver 
payment, It will be assumed that 
title remained in the seller. 

Pa.—John Deere Plow Co. v. Hershey, 
134 A. 490, 287 Pa. 92. 
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pleading on which defendant went to trial.^^ It has 
been held, in such a case, that the court will as¬ 
sume that no answer was filed where the record does 
not contain a copy thereof or recital that one was 
filed but if there has been a trial on the merits 
it may be assumed that a proper plea or answer was 
filed to frame the issues on which evidence was ad¬ 
mitted.®® 

Unless the judgment has been rendered for plain¬ 
tiff on the pleadings, or defendant has been denied 
the right to file his pleading,®® the allegations of 
defendant’s answer or plea will not be presumed 
true®® even though defendant has improperly been 
prevented from testifying in support of his plead¬ 
ing.®® 

Under the foregoing rules it has also been pre¬ 
sumed that a copy of the answer was duly served ;®i 
that a plea to the merits broad enough to cover all 
the counts of the declaration was intended to be so 
construed;®® that a plea of puis darrein continu¬ 
ance was filed on a satisfactory showing or by con- 
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sent;®® that a trial of a plea of nul tiel record 
preceded the overruling thereof ;®4 that, in the ab¬ 
sence of the evidence, the trial court’s ruling on a 
plea in abatement was correct;®® that the ruling of 
the trial judge on a plea in abatement must be re¬ 
viewed on the record as it stood at the time the 
plea was overruled ;®®*® that pleas were determined 
by the trial court in the order in which they were 
pleaded;®® and that defendant was accorded suffi¬ 
cient opportunity to plead further.®*^ 

The presence of certain pleas in the record raises 
the presumption that there were no others,®® and 
pleas appearing in the record, but not signed by 
counsel or indorsed as filed, will be presumed to be 
the same pleas which the record recites as having 
been filed;®® but, although the record sets out a plea 
and recites that it was filed, where no file mark ap¬ 
pears thereon and no notice was taken of it by the 
court or by cither party, it will be presumed to have 
been placed among the papers by mistake.^ 

Time of filing. Ordinarily it will be presumed 


84. Tex —^Wilson Hydraulic Casing 
Pulling Mach. Co. v. James, Civ. 
App . 271 S.W. 424. 

85. Ky —Bracy v. Bracy, 12 Bush 
(Ky.) 163. 

86. Ala —Roanoke Guano Co. v. Rob¬ 
ertson, 85 So 823, 17 Ala.App. 286. 

Ky—Carter Coal Co. v. Bays, 208 S. 
W. 1, 183 Ky. 29. 

87. Cal —Bank of America Nat Sav. 
Ass’n V. Vannlnl, 296 P.2d 102, 140 
CA2d 120—Rio Grande Oil Co. v. 
Seaboard Surety Corporation of 
America, App., 33 P.2d 887, 139 C. 
A. 164. 

Pla—Douglass v. Tax Equities, 198 
So 6. 144 Fla. 791, rehearing de¬ 
nied 198 So. 678, 144 Fla. 801. 

Mass—Polish Political Club v. Clo- 
per, 157 N.E. 705, 260 Mass. 669. 
N.T.—Schielfelin v. Lahey, 162 N.E 
690, 243 N.Y. 102. 

Hardie v. International Milk 
Products Co., 193 N.Y.S. 690, 201 
App.Dlv. 67. 

N.C.—Petty V. Pacific Mut. Life Ins. 
Co. of California, 187 S.E. 816, 210 
N.C. 600—Mitchell v. Strickland. 
176 S.E. 468, 207 N.C. 141—Bank of 
Spruce Pines v. Vance, 170 S.E. 119, 
205 N.C. 103—Penn-Allen Cement 
Co. V. Phillips & Sutherland, 109 
S.E. 267, 182 N.C. 437—Parker v. 
Horton, 96 S.E. 904, 176 N.C. 143. 
Pa—^Welmet Building & Loan Ass'n 
V. Matchica, 165 A. 227, 810 Pa. 
276. 

Va.—Devany v. Colgin, 178 S.E. 16, 
163 Va. 848. 

Wash.—State ex rel. Department of 
Public Works of Washington v. 


Skagit River Navigation & Trad¬ 
ing Co, 45 P.2d 27, 181 Wash. 642 
4 C J p 746 note 92. 

Denials in answer 

W^here Judgment for plaintiff has 
been rendered on the pleadings, de¬ 
fendant's denials of the allegations 
of the complaint are to be taken as 
true so that allegations of the com¬ 
plaint which are denied must be dis¬ 
regarded as untrue 

Cal.—Inyo County v. Given, 191 P. 
688, 183 C. 416. 

Pa —^Kelly v. International Clay 
Products Co, 140 A. 143, 291 Pa. 
383. 

In re Hober’s Estate, 180 A. 140, 
118 Pa Super. 209. 

'Judgment for want of suAoient affi¬ 
davit of defense 

Where the Judgment below was for 
plaintiff because of the want of a 
sufficient affidavit of defense on the 
part of defendant, the allegations of 
the affidavit of defense will be pre¬ 
sumed to be true on appeal. 

Pa—Bruno v. Cara, 176 A. 863, 116 
Pa,Super. 644—Commonwealth, to 
Use of Thomas v. Groezinger, 173 
A 691, 113 Pa Super. 365. 

Summary Judgment 

On appeal from summary Judgment 
for plaintiff for want of a sufficient 
answer, the averments of the answer 
must be accepted as true. 

Pa.—^Alexander v. Alexander, 66 A.2d 
696, 164 ra.Super. 428. 

88 . Tex —Turman v. Turman. Civ. 
App., 62 S.W.2d 616. 

89. Tex.—Rogers v. South Texas 

1085 


Bank & Trust Co., CIv'.App., 77 S. 
W 2d 707. 

90. Mich —Davis v WardowskI, 129 
N.W. 886, 164 Mich 561. 

91. Mont —Mason v. Germaine, 1 
Mont 263. 

98. Mich.—Griffin v. Wattles, 78 N. 
W. 122, 119 Mich. 346. 

93. S C —Morrow v. Morrow, 6 S C 
L 394. 

94. Ala.—Pomeroy v. State, 40 Ala 
63. 

96. Ariz —Southern Pac. Co. v. 

Richey, 108 P. 225, 13 Ariz 67. 
Tex—Hawthorne v. State, 87 S.W. 
839, 39 TexCiv.App 122. 

Waiver of issue 

Where defendant. In plea In abate¬ 
ment alleging parties' residence in 
foreign states and defendant's pres¬ 
ence in state without his consent and 
under circumstances beyond his con¬ 
trol, failed to plead facts sufficient to 
invoke doctrine of forum non con¬ 
veniens and trial court sustained de¬ 
murrer to plea without having such 
issue before it, appellate court must 
treat issue as waived on appeal from 
judgment for plaintiff. 

Ind —Hartunian v. Wolfilck, 122 N. 

E2d 622, 126 Ind.App. 98. 

95.5 Tenn.—Burns v. Duncan, 133 
S.W.2d 1000, 23 Tenn.App. 374. 

96. Tex.—Holt v. Parmer, Com App., 
56 S.W.2d 633. 

97. Ky.—Brassfield v Burgess, 10 
SW. 122, 10 Ky L. 660 

98. Ala.—Kansas City, etc , R. Co. v. 
Crocker, 11 So. 262. 95 Ala 412. 

99. Ala.—Reid v. Nash, 23 Ala. 733. 
I. Ark.—Moore v. Stone, 6 Ark 256. 
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iume the truth of defendant's allegations,^® and 
will make, in aid of the judgment, every reasonable 
inference which the allegations of the answer af- 
ford.7® If defendant's answer contains admissions 
entitling plaintiff to recover, the presumption in 
favor of the regularity of the judgment for defend¬ 
ant will not prevail as against the presumption that 
no testimony was introduced to contradict the ad¬ 
missions in the answcr.^^ 

On the review of a judgment for plaintiff, all rea¬ 


sonable presumptions will be made that the plea or 
answer was inadequate or insufficient,^® that its suffi¬ 
ciency was not admitted by plaintiff,that the court 
acted properly and had sufficient grounds when it 
ruled against defendant’s pleading,®^ that a special 
exception®®*® or a plea of prescription®^ or of estop¬ 
pel® i*® as to which the judgment is silent has been* 
overruled, that an admission of an essential element 
of plaintiff’s cause of action was sufficient,®^ that 
defendant has alleged his case as favorably as pos¬ 
sible,®® and that the last of two answers filed was the 


VlM of ffoaoral iseno ot ffoaoral do- 
aUl profliimod 

It is often held, where the record 
fails to show what plea was filed by 
defendant, that it will be assumed 
that he filed a plea of the general 
issue or a general denial. 
Ala.—Kilgore v. Kimbrell. 168 So. 
896. 231 Ala. 48. 

Traywick v. Traywlck. 104 So. 
445, 20 Ala.App. 609~Gulf. M. & N. 

R. Co. V. Fowler, 96 So. 87, 19 Ala. 
App. 163. 

Mo.—J. W, Jenkins* Sons Music Co. 
V. Kindle. App., 180 S.W. 667. 

75. Ala—Little v. Little, 30 So 2d 
886, 249 Ala. 144, 171 A.L R. 1399. 
Kan.—Board of Com’rs of Edward.s 
County V. Simmons. 151 P.2d 960, 
169 Kan. 41. 

Ky.—^Welsenberger v. Corcoran, 121 

S. W.2d 712, 275 Ky. 322. 

N.Y,—Boden v. Arnstein, 66 N E 2d 
65, 293 N.Y. 99. 

Pa.—Sipp V. Philadelphia Life Ins. 
Co.. 142 A. 221, 293 Pa. 292. 

Erie Ins. Exchange v. Gouse. 119 
A.2d 672, 180 Pa.Super. 488—Lud- 
winska v. John Hancock Mut. Life 
Ins. Co., 176 A. 283, 116 Pa.Super 
228, reversed on other grounds 178 
A. 28, 317 Pa. 677, 98 A.L.R. 705. 
R.I.—Mackenzie v. Desautels, 8 A. 
2d 660. 62 R.I. 185. 

Tex.—Thomason v. Miller, CIv.App., 
4 S.W.2d 668—Fry v. Jackson, Civ. 
App , 264 S.W. 612. 

Va.—Massaponax Sand & Gravel 
Corp. V. Virginia Electric & Power 
Co.. 186 S.E. 8. 166 Va. 405. 

4 C.J. p 746 note 87. 

Xeariag o& petition and answer 

(1) Where case was heard on peti¬ 
tion and answer, facts stated in an¬ 
swer would be taken as admitted for 
purposes of case. 

Tex.—Commonwealth ex rel. Chldsey 
V. Mallen, 63 A.2d 49, 360 Pa. 606 
Northampton Brewery Corp. v 
Lande, 10 A 2d 683, 138 Pa.Super. 
235. 

(2) Allegations of answer are re¬ 
quired to be accepted as true where 
not denied. 

Mich—^Equitable Trust Co. v. Solo- 
vich. 280 N.W. 114, 386 Mich. 70 
Pa.—Siranovich v. Butkovlch, 76 A. 2d 
640. 366 Pa. 66, 21 A.L.R.2d 1048. 


New matter 

Where plaintiff did not file a reply 
to new matter contained in answer 
but only filed a motion for judgment 
on the pleadings, every allegation 
of new matter would be taken as true 
by reviewing court. 

Kan.—Richardson v. Citizens State 
Bank of Sterling. 281 P.2d 1112, 
177 Kan. 606. 

Supporting proof assumed 

The reviewing court must assume 
that the answer was supported by 
proof, where not attacked by demur¬ 
rer or otherwise. 

Wyo—Jones v. Parker, 273 P. 687, 
39 Wyo. 423. 

Verified answer 

Minn—Deones v. Zeches, 8 N.W.2d 
432, 212 Minn. 260. 

76. Cal.—Mardeslch v. C. J. Hendry 
Co., 125 P2d 695, 61 C A 2d 567. 

Mo—Hill V. Hopson, 131 S.W. 367, 
150 Mo.App. 611. 

4 C.J. p 745 note 88. 

Objeotlon to defect considered walv- 
ed 

Cal.—Bennett v. Forrest. 150 P.2d 416, 
24 C.2d 485. 

77. Cal.—California Stearns Co. v. 
Treadwell, 266 P. 694, 83 C.A. 69 

78. Ill.—See Sackim v. Krimsky, 210 
111 App. 381. 

Wash.—Van Zonneveld Bros. &. Phil- 
lipo V. Watson, 292 P. 429, 169 
Wash 182. 

Judgment for plaintiff on pleadings 

Although the allegations of defend¬ 
ant's answer will be taken as true 
where the judgment for plaintiff has 
been rendered on the pleadings, the 
appellate court will assume that the 
allegations or denials of the answer 
were regarded as insufficient by the 
trial court. 

Cal.—^Barnaby v. Barnaby, 278 P. 

1064. 100 C.A. 195. 

4 C.J. p 746 note 93. 

79. Cal.—Bank of South San Fran¬ 
cisco V. Pike, 200 P. 754, 63 C.A. 
530. 

aa N.C.—Ogburn v. Sterchi Bros. 

Stores. 11 S.E.2d 460, 218 N.C. 607. 
Tex—^Morrison v. Morrison, CIv.App.. 
87 S.W.2d 764—Hambleton v. 
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Southwest Texas Baptist HospitaU 
C1V.APP. 172 S.W. 674. 

Wash.—^Van Zonneveld Bros. & Phll- 
lipo V. Watson, 292 P. 429, 169 
Wash. 182. 

Balatsd filing assiimsd 

Where the record showed that de¬ 
fendants' plea of privilege and an¬ 
swer to the merits were filed on the 
same day without showing which 
was filed first, it will be assumed in 
support of the judgment overruling 
the plea that the plea was presented 
after the filing of the answer, and 
that the judgment was based on the 
consequent waiver. 

Tex—Herring v. Houston Nat. Exch. 
Bank, CIv.App., 241 S W. 634. 

80 5 Tex—Krueger, Hutchinson and 
Overton Clinic v. Lewis. Civ App., 
266 SW.2d 885, affirmed 269 S W 2d 
798. 

81. La.—Di Carlo v. Laundry & Dry 
Cleaning Service, 162 So. 327, 175 
La. 67 b. 

Leonard v. Holmes & Barne.'^. 
Limited, App., 84 So.2d 109—Rob¬ 
inson V. United Gas Corp., App.. 
76 So.2d 340. 

81.5 La—Jones v. Williams, App, 
33 So 2d 680, annulled on other 
grounds 39 So.2d 746, 215 La. 1. 

88. Cal—Levin v. Traeger, 288 P. 
143, 106 C.A. 616. 

83. Cal.—Goldberg v. Rempp, 273 P. 
63, 96 C.A. 462. 

Bpsoial plsas 

Where defendant in replevin suit 
chose to file special pleas averring 
a certain state of facts, appellate 
court would conclude that, since 
pleas alleged different states of facts, 
such were all the facts that the de¬ 
fendant had to rely on as precluding 
right of recovery by plaintiff. 

Tenn.—Lillard v. Yellow Mfg. Ac¬ 
ceptance Corp., 263 S.W.2d 620, 195 
Tenn. 686. 

Faots not alleged aaznmed favorablo 
to plaintiff 

Where the receivers of a condition¬ 
al vendee as defendants failed to aver 
payment, it will be assumed that 
title remained In the seller. 

Pa.—John Deere Plow Co. v. Hershey» 
134 A. 490, 287 Pa. 92. 
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pleading on which defendant went to trial.84 It has 
been held, in such a case, that the court will as¬ 
sume that no answer was filed where the record does 
not contain a copy thereof or recital that one was 
filed;®® but if there has been a trial on the merits 
it may be assumed that a proper plea or answer was 
filed to frame the issues on which evidence was ad¬ 
mitted.®® 

Unless the judgment has been rendered for plain¬ 
tiff on the pleadings,®*^ or defendant has been denied 
the right to file his pleading,®® the allegations of 
defendant's answer or plea will not be presumed 
true®® even though defendant has improperly been 
prevented from testifying in support of his plead¬ 
ing.®® 

Under the foregoing rules it has also been pre¬ 
sumed that a copy of the answer was duly served ;®^ 
that a plea to the merits broad enough to cover all 
the counts of the declaration was intended to be so 
construed ;®2 that a plea of puis darrein continu¬ 
ance was filed on a satisfactory showing or by con- 


APICAL & ERROR § 1539 

sent;®® that a trial of a plea of nul tiel record 
preceded the overruling thereof;®^ that, in the ab¬ 
sence of the evidence, the trial court’s ruling on a 
plea in abatement was correct;®® that the ruling of 
the trial judge on a plea in abatement must be re¬ 
viewed on the record as it stood at the time the 
plea was overruled;®®-® that pleas were determined 
by the trial court in the order in which they were 
pleaded;®® and that defendant was accorded suffi¬ 
cient opportunity to plead further.®^ 

The presence of certain pleas in the record raises 
the presumption that there were no others,®® and 
pleas appearing in the record, but not signed by 
counsel or indorsed as filed, will be presumed to be 
the same pleas which the record recites as having 
been filed;®® but, although the record sets out a plea 
and recites that it was filed, where no file mark ap¬ 
pears thereon and no notice was taken of it by the 
court or by either party, it will be presumed to have 
been placed among the papers by mistake.^ 

Time of filing. Ordinarily it will be presumed 


84. Tex—Wilson Hydraulic Casingr 
Pulling Mach. Co. v. James, Civ. 
App , 271 S.W. 424. 

85. Ky —Bracy v. Bracy, 12 Bush 
<Ky.) 163. 

88 . Ala.—Roanoke Guano Co. v. Rob¬ 
ertson, 86 So. 823, 17 Ala.App. 286. 
Ky—Carter Coal Co. v. Bays, 208 S. 
W. 1, 183 Ky. 29. 

87. Cal —Bank of America Nat Sav. 
Ass’n v. Vannini, 296 P.2d 102, 140 
C A 2d 120—Rio Grande Oil Co. v. 
Seaboard Surety Corporation of 
America, App., 33 P.2d 887, 139 C. 
A. 164. 

Fla—Douglass v. Tax Equities, 198 
So. 6, 144 Fla. 791, rehearing de¬ 
nied 198 So. 678, 144 Fla. 801. 
Mass—Polish Political Club v. do¬ 
per, 157 N.E. 705, 260 Mass. 659. 
N.Y.—Schieffelin v. Lahey, 162 N.E 
690, 243 N.Y. 102. 

Hardie v. International Milk 
Products Co., 193 N.Y.S. 690, 201 
App.Div. 67. 

N.C.—Petty V. Pacific Mut. Life Ins. 
Co. of California. 187 S.E. 816, 210 
N.C. 600—-Mitchell v. Strickland. 
176 S.E. 468, 207 N.C. 141—-Bank of 
Spruce Pines v. Vance, 170 S.E. 119, 
206 N.C. 103—Penn-Allen Cement 
Co. V. Phillips & Sutherland, 109 
S.E. 267, 182 N.C. 437—Parker v. 
Horton, 96 S.E. 904, 176 N.C. 143. 
Pa.—^Welmet Building & Loan Ass'n 
V. Matchica, 165 A. 227, 310 Pa. 
276. 

Va.—Devany v. Colgin, 178 S.E. 16, 
163 Va. 848. 

Wash.—State ex rel. Department of 
Public Works of Washington v. 


Skagit River Navigation & Trad¬ 
ing Co , 45 P.2d 27, 181 Wash. 642 
4 C.J p 746 note 92. 

Denials In answer 

Where Judgment for plaintiff has 
been rendered on the pleadings, de¬ 
fendant’s denials of the allegations 
of the complaint are to be taken as 
true so that allegations of the com¬ 
plaint which are denied must be dis¬ 
regarded as untrue. 

Cal —Inyo County v. Given, 191 P. 
688, 183 C. 415. 

Pa—Kelly v. International Clay 
Products Co., 140 A. 143, 291 Pa. 
383. 

In re Hober’s Estate, 180 A. 140. 
118 Pa Super. 209. 

'Judgment for want of suAoient alll. 
davit of defease 

Where the Judgment below was for 
plaintiff because of the want of a 
sufficient affidavit of defense on the 
part of defendant, the allegations of 
the affidavit of defense will be pre¬ 
sumed to be true on appeal. 

Pa—Bruno v. Cara, 176 A. 863, 116 
Pa.Super 644—Commonwealth, to 
Use of Thomas v. Groezlnger, 173 
A 691, 113 Pa.Super. 365. 

Summary Judgment 

On appeal from summary Judgment 
for plaintiff for want of a sufficient 
answer, the averments of the answer 
must be accepted as true. 

Pa—^Alexander v. Alexander, 65 A. 2d 
696, 164 Pa.Super. 428. 

88 . Tex.—Turman v. Turman, Civ. 
App., 62 S.W.2d 616. 

89. Tex.—Rogers v. South Texas 
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Bank & Trust Co, Civ App., 77 S. 
W 2d 707. 

90. Mich—Davis v. Wardowski, 129 
N.W. 886, 164 Mich. 561. 

91. Mont.—Mason v. Germaine, 1 
Mont 263. 

93. Mich—Griffin v. Wattles. 78 N. 
W. 122, 119 Mich. 346 

93. S C.—Morrow v. Morrow, 5 S C 
L 394. 

94. Ala.—Pomeroy v. State, 40 Ala 
63. 

95. Ariz —Southern Par Co. v. 

Richey, 108 P. 225, 13 Ariz 67. 

Tex—Hawthorne v. State, 87 S.W. 
839, 39 Tex Civ App 122. 

Waiver of issue 

Where defendant, in plea In abate¬ 
ment alleging parties’ residence in 
foreign states and defendant’s pres¬ 
ence In state without his consent and 
under circumstances beyond his con¬ 
trol, failed to plead facts sufficient to> 
invoke doctrine of forum non con¬ 
veniens and trial court sustained de¬ 
murrer to plea without having such 
issue before it, appellate court must 
treat issue as waived on appeal from 
Judgment for plaintiff. 

Ind—Hartunlan v. Wolfllck, 122 N. 

E2d 622, 125 Ind.App. 98. 

95.5 Tenn—Burns v. Duncan, 133 
S.W 2d 1000, 23 Tenn.App. 374. 

96. Tex.—Holt v. Farmer. Com.App., 
56 S.W 2d 633. 

97. Ky.—Brassflcld v Burgess, 10 
S W. 122, 10 Ky L 660 

98. Ala.—^Kansas City, etc , R Co. v. 
Crocker, 11 So. 262. 95 Ala 412. 

99. Ala.—Reid v. Nash, 23 Ala. 733. 
1. Ark.—Moore v. Stone, 5 Ark 256. 
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that a plea or answer was filed in time,* or, if an 
extension of time for filing was granted by the 
court, that it was granted on good cause shown;* 
but it will be assumed that a plea in abatement was 
not filed in time where it was overruled^ or where a 
motion that it be not received was granted;® and 
it will also be presumed that a court rule concerning 
the time of filing a plea, but not set out in the rec¬ 
ord, sustains the refusal of the lower court to per¬ 
mit the filing of the plea.® 

Verification. Where the record states that the 
answer was verified, it will be assumed to have been 
made by the proper party*^ in good faith ;* but where 
it does not appear from the record, in an action on 
a contract for the payment of money, that an affi¬ 
davit was filed with a plea in bar, as required by 
statute, it will not be presumed that it was, plain¬ 
tiff having filed an affidavit setting out the amount 
of his claim and that it was justly due.* Moreover, 
if the transcript purports to set out the complete 
answer filed and neither of the briefs filed shows 
that the answer had been verified, the appellate court 
may assume that the answer was not verified.^* 
When a motion to verify an answer has been made 
and sustained, and time given for the verification, it 
will be presumed, in the absence of anything to the 
contrary, that defendant or his counsel was either 
present in court when the order was made or other¬ 
wise had knowledge thereof.^! 

Waiver, abandonment, or withdrawal. A waiver, 


abandonment, or withdrawal by defendant of a plea 
may be presumed in support of the judgment where 
the case was tried on other pleas without objection,^* 
or where other action consistent with a waiver, 
abandonment, or withdrawal was taken and spe¬ 
cial pleas not supported by the evidence will be pre¬ 
sumed withdrawn or abandoned.!^ Where the rec¬ 
ord fails to show that appellant asked leave to 
answer after the overruling of his demurrer to the 
complaint, it will be presumed that the right to file 
an answer was waived.^® 

The express withdrawal of pleas upon which 
issue has been joined raises the presumption that, 
as to other pleas to which demurrers had been sus¬ 
tained, the intention was to stand on the sufficiency 
of the pleas not withdrawn.^® The lack of a proper, 
timely, or sufficient plea or answer will be pre¬ 
sumed waived by plaintiff where the issues were 
tried without objection as though they had been 
properly raised.^^ 

d. Replication or Reply and Subsequent Plead¬ 
ings 

In order to tuttain the Judgment of the trial court the 
appellate court will make all reasonable and proper pre¬ 
sumptions with respect to the necessity, sufficiency, or 
existence of a reply or subsequent pleading. 

Where nothing to the contrary appears in the rec¬ 
ord, and the presumption is necessary to sustain the 
judgment below, the appellate court may presume 
that a proper replication or reply was made or 


2. Iowa.—Conrad v. Baldwin, 3 Iowa 
207. 

La.—Lovell v. Dick, App., 186 So. 
661. 

Miss—Price v. Sinclair, 13 Miss 254 
Va.—Maggort v. Hansbarger, 8 Leigh 
632, 36 Va. 632 

W.Va—Charter v. Maxwell, 62 S.E. 
2d 753, 132 W.Va 282. 

3. Ark.—Blauvelt v. Blauvelt, 136 S. 
W.2d 201, 199 Ark. 710—Phcsnlx 
Cement Sidewalk Co. v. Russell¬ 
ville Water, etc, Co., 140 S.W. 
996, 101 Ark. 22. 

SztsnsioBL of time not assnmsa 

Where the record does not show 
that the court passed an order in 
writing to extend the time for filing 
additional pleas, and no writ of dim¬ 
inution was asked for or granted, it 
will be presumed that the record was 
correct, and that leave to file new 
pleas was not obtained. 

Md—John W. Waldeck Co v. Em- 
mart, 96 A. 634, 127 Md. 470. 

Tex.—Herring v. Houston Nat 
Exch. Bank, Ci\.App., 241 S.W. 634. 
4 C.J. p 746 note 12. 

5, Md —Spencer v. Patten, 36 A 
1097, 84 Md. 414. 


6. Md —Kunkel v Spooner, 9 Md. 
462, 66 Am.D 332. 

4 C.J, p 746 note 14. 

7. Cal —Roberts v. Eldred, 16 P. 
16, 73 C 394. 

Iowa —Marshall Field Co. v. Oren 
Rulfcorn Co, 90 N.W. 618, 117 Iowa 
167. 

4 C J. p 746 note 16. 

8. N.Y.—Sugerman v. Jacobs, 146 
N.Y.S. 429, 160 App.Div. 411. 

9. Va —Spencer v. Field, 33 S.E. 380, 
97 Va. 38. 

10. Okl.—Bean v. Rumrill, 172 P. 
452, 69 Okl. 300. 

11. Ky—Blair v. Lockwood, 11 S. 
W.2d 107, 226 Ky. 412. 

12. Ala.—Fraser v. State, 113 So. 
289, 216 Ala. 426. 

4 C.J. p 746 note 98. 

Ezoeptioiui 

Where the record fails to disclose 
any ruling on exceptions in plead¬ 
ings, the appellate court will pre¬ 
sume that they were waived 
Tex —Masterson v. Cline, Civ.App., 
264 S.W. 204. 


13. Tex —Krueger, Hutchinson and 
Overton Clinic v. Lewis, Civ.App, 
266 S.W.2d 885, affirmed 269 S.W 
2d 798—Herring v Houston Nat 
Exch. Bank, Civ App., 241 S.W. 531 
—McDonald v. Axtell, Civ.App ,218 
S.W. 663, error refused. 

4 C.J. p 746 note 1. 

Delay in disposing of plea in abate- 
ment 

Where the record showed that a 
plea in abatement based on a mis¬ 
joinder of causes of action was not 
disposed of until the date on which 
the judgment was rendered, it will be 
assumed that the plea was not filed 
in time and hence was waived 
Tex.—McDonald v. Axtell, supra. 

14L Ala.—Fraser v. State, 113 So. 
289, 216 Ala. 426. 

15. Ind.—Leech v. Perry, 77 Ind. 
422. 

16. Ill.-—Hall V. Perkins, 6 Ill. 548. 

17. Ala—Atlantic Coast Line R. Co. 
v. Kelly, 77 So. 972, 16 Ala App. 
360. 

Tex—Stone v. Bare, Civ.App., 198 S. 
W. 1102. 

4 C.J. p 746 note 4. 
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filed,that the necessity therefor was waived,^® 
or that such a pleading shown in the record was 
properly filed and considered,2® and it will not as¬ 
sume that a reply shown to have been filed, but 
whose contents are not disclosed, was insufficient.^! 
To justify the inference that a reply was waived, 
however, there must be something in the record from 
which such inference may be drawn and where it 
appears that the issues which would have been raised 
by a reply were not tried, it will not be presumed 
that a reply was filed,23 or, if one was filed, it will 
be presumed that it was withdrawn or abandoned.^^ 
In reviewing an order granting defendant’s motion 
for judgment on the pleadings, facts alleged in plain¬ 
tiff’s reply must be accepted as true.^^.B 

The refusal of the court to permit another replica¬ 
tion to be filed after the sustaining of a demurrer 
to the first replication will be presumed proper where 
the record does not show that the request was made 
in time.25 A recital in the judgment entry that de¬ 
fendant pleaded the general issue to the replication 
raises the presumption that he rejoined to the repli¬ 
cation generally but a defendant omitting to 
join issue upon a replication to his special plea after 
his demurrer to the replication has been overruled 
will be presumed to have rested on his demurrer.2'? 


APPEAL & ERROR §§ 1539-1540 

e. Orofs Bill, Oross Complaint, or Counterclaim 

Where nothing to the contrary appeare In the record, 
the appellate court will make such reasonable and proper 
presumptions with respect to the necessity, sufficiency, or 
existence of a cross bill, cross complaint, or counterclaim 
as are necessary to sustain the Judgment of the lower 
court. 

In support of the judgment of the lower court, 
the appellate court will where nothing to the con¬ 
trary appears in the record, presume that the issues 
raised by a cross bill, cross complaint, or counter¬ 
claim were properly before the trial court,28 that 
such a pleading was filed in time,2® that the material 
averments thereof are true,®® and, in considering the 
sufficiency thereof, that the proof would be as broad 
as the pleading.®! 

Where new parties were not brought in at the 
time of trial, a cross bill to bring in such parties 
will be presumed to have been abandoned.®® The 
appellate court may not treat an answer as a coun¬ 
terclaim where the pleader had intended to plead 
only defenses to plaintiff’s action and not a counter- 
claim.®2*B 

§ 1540. - Demurrers 

In support of the judgment being reviewed, all rea¬ 
sonable presumptions will be Indulged by the appellate 
court with reference to demurrers, and In favor of the 


18. Ill —Rospnffron v. Manufactur- 
er.s’ National Rank of Rockford, 220 
IllApp 608 See Miller v. Miller, 
210 Ill App. 67—Franklin v. Hunt¬ 
er, ] 84 111 App. 431. 

Mo —Raade v. Cramer, 213 S.W. 121, 
278 Mo 516. 

4 J p 746 note 23 

19. Ill.—Hagen Paper Co v. East 
St Loui.s Pub Co, 109 NE 979, 
269 111 535. 

Ind —Costigan v. Schalk, 146 N.E. 
510, 82 Ind App 180. 

Mo —Daniel v. State Farm Mut. Ins 
("o. 130 S.W.2d 244, 233 Mo App 
1081. 

Ohio —Steel Material.s Corp v. Stern, 
77 N E 2d 272, 82 Ohio App. 89. 

4 C.J p 746 note 23. 

20. Ind—Rooker v. Wise, 14 Ind 
276. 

Ky—Tabler v. Anglo-American As¬ 
soc, 32 SW. 602, 17 Ky.L.. 816 

Tex—Callison v. Autry, 4 Tex. 371. 

21. Mo—Shull V. Boyd, 158 S.W. 
313, 251 Mo 462 

4 C.J. p 746 note 25. 

22. Neb.—Ames v. Parrott, 86 N.W 
50.3, 61 Neb. 847, 87 Am S R. 636 

4 C.J. p 746 note 26. 

23. N J.—Johnson V. Van Doren, 2 
N.J.L.aw 361. 


24. Ala.—^Woodmen of the World v. 
Jones, 69 So. 239, 4 Ala.App. 668 

24.5 N.Y.—Kress v. Central Trust 
Co of Rochester, 283 N Y.S 467, 
246 App Div. 76, affirmed 5 N.E 2d 
366, 272 N.Y. 629. 

25. Ala—Kelly v. Burke, 81 So. 612, 
132 Ala 235. 

26. W.Va.—Baltimore, etc., R. Co v 
Bltner, 15 W Va 466, 36 Am R. 820. 

27. Ark.—Hays v. Roberts, 23 Ark. 
193. 

28. Cal.—Hughes v. Hoover, 84 P. 
681, 3 C.A. 145. 

Consent to filing 

Where a trial court does not for¬ 
mally grant permission to file a 
cross complaint which brings in new 
parties, Its action in overruling a 
demurrer thereto or a motion to 
strike on ground that a new party 
has been Introduced without permis¬ 
sion of the court will, on appeal, be 
considered as evidence that trial 
court considered pleading to be on 
file with its consent. 

Cal—Alspach v. Landrum, 187 P.2d 
130, 82 C.A.2d 901. 

29. Ill.—^Winemlller v. Mossberger, 
188 N.E. 903, 355 Ill. 145. 

4 C.J. p 746 notes 20, 21. 
riling before rendition of Judgment 
(1) Where the Judgment adjudi¬ 
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cates the Issues raised by a cross bill, 
It will be presumed that the cross 
bill was on file when the judgment 
was rendered. 

Tex—Early, etc, Grain Co v. Fite, 
Clv.App., 147 S W. 673. 

(2) It will be presumed that a file 
mark showing a later date than that 
of the judgment was a clerical error. 
Tex—Early, etc. Gram Co. v. Fite, 
supra. 

30. Cal —Robertson v. Maroevich, 
109 P2d 708, 42 C A 2d 610. 

Tex—Johnson v. Johnson, Civ.App., 
272 S W. 225. 

Additional defendant 

On appeal by defendant from judg¬ 
ments on the pleadings In favor of 
additional defendant, supreme court 
was required to accept as true the 
averments of the complaint filed by 
the defendant against such additional 
defendant 

Pa-Shaull v. A S. Beck N. Y. Shoe 
Co, 86 A 2d 698, 369 Pa 112. 

31. Wls.—Studebaker Corporation of 
America v. Gollmar, 160 N.W. 442, 
159 Wis. 336. 

4 C.J. p 746 note 18. 

32. Tex.—Thompson v. Harmon, Civ. 
App., 162 S.W. 1161. 

32.6 Arlz—Snyder v. Betsch, 109 P 
2d 613, 56 Ariz. 508. 
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§ 1540 APPEAL & ERROR 


«orrtttnMt of tho trial oourt'a rullno tharoon; and tha 
facta wall plaadad In tha plaadlng damurrad to will ba 
praaumad to ba trua. 

As a general rulCi the appellate court will presume 


the truth of the material and well-pleaded allega¬ 
tions of the pleading to which a demurrer or ex¬ 
ception has been taken, on review of the action of 
the trial court in sustaining®^ or overruling such de¬ 


ss. Ala — Tarver v. Tarver, 66 So. | 
2d 148. 268 Ala. 683—Reid v. Saun- j 
ders, 49 So.2d 154. 254 Ala. 566— 
Stephens v. Stephens. 37 So.2d 918. 
261 Ala. 431—Knlirht v. Smith. 33 
So.2d 242, 250 Ala. 113—State ex 
rel. Carmichael v. Bibb, 173 So 
74, 234 Ala 46—^Higdon v. McDuff. 
172 So. 636, 233 Ala. 497—Com¬ 
mercial Casualty Ins. Co. v Isbell 
Nat. Bank. 134 So. 810. 223 Ala 
48—Forman v. McAnear, 121 So 
638. 219 Ala. 157—Carnley v. 

Moore, 106 So. 604, 214 Ala. 114— 
Higgins V. Bloch, 104 So. 429, 213 
Ala. 209 

Ariz—Kinsey v Real Detective Pub 
Co, so P.2d 964. 62 Ariz. 363— 
Automatic Voting Mach Corp v 
Maricopa County. 70 P 2d 447, 60 
Ariz. 211, 116 A L.R. 320—Nutt v. 
Priser, 69 P 2d 668. 60 Ariz 71— 
Berry v. Acacia Mut Dife Ass’n. 
€7 P2d 478. 49 Ariz 413—Stewart 
V. Ph(j?n’x Nat Bank. 64 P 2d 101. 
49 Ariz 34—Van Denburgh v. Tung¬ 
sten Reef Mines Co. 63 P 2d 647. 
48 Ariz 640—Moreno v Moore, 67 
P2d 816. 47 Ariz 629—City of Bis- 
bee V Cochise County. 36 P 2d 659, 
44 Anz 233, followed in City of 
Douglas V. Kltchel, 36 P.2d 664. 
44 Anz 246—Allison v. City of 
Phoenix, 33 P 2d 927. 44 Ariz 66. 
•93 ALR 354. followed In 33 P.2d 
932. 933, two cases, 44 Ariz 81. 82 
—Proctor V. Hunt, 29 P 2d 1058. 
43 Ariz 198—Berman v Thomas 
19 P2d 686, 41 Ariz 467—Latham 
V. McClenny. 285 P 684. 36 Ariz 
337—Roosevelt Irr Dlst. v 
Beardsley, Land & Investment Co , 
282 P. 937, 36 Ariz 65—Walmsley 
V. Laird, 273 P. 636, 34 Anz. 644 
—Forsythe v Paschal, 271 P. 865. 
34 Ariz. 380. 

Ark—Howell v. Simon, 283 S.W 2d 
680, 225 Ark 635—Jones v Har¬ 
ris, 255 SW2d 691. 221 Ark. 716— 
■Chronister v. Skidmore, 129 S W 2d 
(608, 198 Ark 261—Dent v Ad- 
kisson, 43 S W.2d 739, 184 Ark. 869 
—Bush V Echols, 10 S W.2d 906. 
178 Ark 507—Bray v. Woodley, 258 
SW. 119, 162 Ark 186—Self v 
Road Improvement Dlst. No. 1, of 
Greene (bounty, 223 S.W. 402, 146 
Ark 87—Harrison v. Abington, 216 
S.W. 256, 140 Ark. 116. 

Cal.—Eads v. Marks, 249 P.2d 267. 39 
C.2d 807—Speegle v. Board of Fire 
Underwriters of the Pacific, 172 
P.2d 867, 29 C 2d 34—Moss v. Moss, 
128 P2d 626, 20 C.2d 640. 141 A. 
L.R. 1422—Wllkerson v. Seib, 127 
P.2d 904, 20 C.2d 656—Olivera v. 
Grace, 122 P 2d 664, 19 C.2d 670. 
140 A.L.R. 1328—Department of 
Water and Power of City of Los 


Angeles v. Inyo Chemical Co., 108 
P.2d 410, 16 C2d 744—Charles v. 
Crescent City, 93 P.2d 129, 14 C.2d 
234—Katenkamp v. Union Realty 
Co., 59 P 2d 473, 6 C.2d 765—Amer¬ 
ican Philatelic Soc. v. Clalbourne, 
46 P.2d 136, 3 C.2d 689—Caldwell 
V. Taylor. 23 P.2d 768, 218 C. 471, 
88 ALR 1194—Jones v. Kelly, 280 
P. 942, 208 C. 251. 

Pete V. State Bd. of Ed., App, 300 
P.2d 147—Terry v. Bender, App, 
300 P2d 119—Cohen v. Citizens 
Nat. Trust & Sav. Bank, App , 300 
P.2d 14—Schaefer v. Berinstein, 295 
P2d 113, 140 C.A.2d 278—Behllng 
V. Los Angeles County, 294 P.2d 
634, 139 CA.2d 684—Lloyd v. R 
K. O. Pictures. Inc, 289 P.2d 296, 
136 CA2d 638—Glidden v. Wills. 
289 P.2d 66, 136 CA.2d 696—Caruso 
V. Abbott, 284 P.2d 113, 133 C.A 2d 
304—Medeiros v. Silva, 283 P.2d 
50, 132 CA2d 771—North Whittier 
Heights Citrus Ass’n v. Bryant, 
273 P.2d 271, 126 C A 2d 688—Au¬ 
gustine V. Trucco, 268 P.2d 780, 
124 C A 2d 229—Grant v. De Otte, 
266 P2d 962, 122 C A.2d 724— 

Carlson v. Lindauer, 269 P.2d 926, 
119 C A 2d 292—Paraco, Inc v 
Department of Agriculture. 257 P 
2d 981, 118 CA.2d 348—Haggerty 

V Kings County. 256 P.2d 393, 117 
C.A 2d 470—Clark v. Lesher, 235 P 
2d 71. 106 C.A 2d 403—Dake v 
Smith, 234 P 2d 1022, 105 C.A 2d 
808—Roberts v. Wachter, 231 P 2d 
640. 104 C.A.2d 281—Turner v Mil- 
stem. 230 P 2d 26, 103 C A.2d 661— 
Hardy v, San Fernando Valley 
Chamber of Commerce, 222 P.2d 
314, 99 CA2d 672—Kauffman v. 
Bobo & Wood. 221 P.2d 760, 99 C 
A 2d 322—Kennedy v Morrison, 209 
P2d 422, 93 CA2d 616—Jensen V. 
City of Modesto, 202 P 2d 332. 89 
C A 2d 835—Mears v. Crocker First 
Nat Bank of San Francisco, 191 
P.2d 601. 84 C.A 2d 637—Bernstein 

V Smutz. 188 P2d 48, 83 C.A 2d 
108—Cyr v. White, 187 P 2d 834, 
83 C A 2d 22—Wade v. City and 
County of San Francisco, 186 P 2d 
181, 82 C.A.2d 337—Smith v. City 
of Los Angeles, 163 P.2d 69, 66 C. 
A 2d 662—Davis v. Wood, 143 P.2d 
740, 61 C A 2d 788—Blacker v. Bak¬ 
ersfield Municipal Water Dlst., 
App., 134 P.2d 277—^Abroms v. New 
York Life Ins. Co.. 128 P.2d 391, 
53 C A 2d 764—Prentice v. Bertken, 
123 P.2d 96, 60 C.A.2d 344—Na¬ 
tional Holding Co. V. Title Ineur- 
ance & Trust Co., 113 P.2d 906, 45 
C.A. 2d 216—Birch Ranch & Oil Co. 
V. Campbell. Ill P.2d 446, 43 C.A. 
2d 624—Crow v. Madsen, App., Ill 
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P.2d 7, rehearing denied 111 P.2d 
663—Trower v. Young, 106 P.2d 
160, 40 C.A.2d 639—Larrabee v. 
Tracy. 104 P.2d 61, 39 C.A.2d 693 
—Kolburn v, P J. Walker Co., 101 
P.2d 747, 38 C.A.2d 646—Calkins 
v Newton, 97 P.2d 623, 36 C.A 2d 
262—^Alphonzo E. Bell Corporation 
v Bell View Oil Syndicate, 76 P. 
2d 167, 24 C.A.2d 687, followed In 
76 P2d 166, 24 C.A.2d 746, 76 P 2d 
166, 24 C.A.2d 747 and 76 P.2d 166. 
24 C.A 2d 748—Sontag v. Denio, 73 
P2d 248. 23 C.A.2d 319—Landis v 
First Nat. Bank, 66 P 2d 730, 20 
C.A 2d 198—Roy v. Smith, 26 P 2d 
251, 134 CA 240, hearing denied 
Roy v. Pacific Gas & Electric Co. 
26 P2d 660, 134 C.A. 240—Penzl- 
ner v. West American Finance Co., 
24 P2d 601, 133 CA 678—Arm¬ 
strong V. Adams, 283 P 871, 102 C. 
A. 677—People v. Milk Producers’ 
Ass’n of Central California, 212 P. 
967, 60 C A. 439—Ross v Now Am¬ 
sterdam Casualty Co, 205 P 43, 66 
CA. 264—Donley v West, App, 189 
P. 1062, reheard 193 P. 619, 49 C 
A 796, dismissed 43 S Ct. 87, 260 
U S. 697, 67 L Ed 408—Dammann 
V. Hydraulic Clutch Co., 187 P 
1069, 46 C A 611 

Nyulassie v Mozer, 193 P 2d 167, 
85 CA2d Supp 827—Wheeler v 
Bainbridge, 191 r.2d 134, 84 C A 2d 
Supp 849 

Colo—Giggey v. Gallagher Trnnsp 
Co, 72 P 2d 1100. 101 Colo 258— 
Gates V. Hepp, 36 P 2d 857—In¬ 
ternational Trust Co. V Stearns 
Inv Co., 285 P. 169, 87 Colo 31— 
Newton v. Board of Com’rs of Weld 
County, 282 P. 1068, 86 Colo 446 
—Hugo Nat. Hank v Ashworth, 270 
P. 663, 84 Colo 362—Fields v. Kin¬ 
caid, 184 P. 832, 67 Colo 20. 

Fla—City of Coral Gables v. State 
ex rel Gibbs, 5 So 2d 241, 148 Fla 
671, followed In 6 So 2d 244, 148 
Fla. 679—Roberts v. Dean. 187 So 
671, 133 Fla. 47, 136 Fla 421— 
Jenkins v. City Ice & Fuel Co., 160 
So. 216, 118 Fla 796. 

Ga.—Walker v. Wheeler, 80 S E 2d 
691, 210 Ga. 432—Fields v. Union 
Central Life Ins. Co., 162 S.E. 237, 
170 Ga. 239. 

Gay v Sylvanla Cent. R. Co., 63 
SE.2d713, 79GaApp 362—Thomp¬ 
son V. Bank of Arlington, 162 S E. 
647, 44 GaA.pp, 686—Baldwin v. 
City of Dawson, 161 S.E 826, 41 
Ga.App. 90—Mills v. Chatham 
County, 107 S.E. 628, 27 Ga.App. 
22S. 

Idaho.—J. C Penney Co. v. Dlefen- 
dorf, 32 P.2d 784, 64 Idaho 374, 
followed In Safeway Stores v. Die- 
fendorf, 32 P.2d 798, 54 Idaho 107. 
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Jll.—^Dyreaon v, Huffhet, 76 N.E.2d 
809, 338 Ill.App. 198—Chambers v. 
City of Chicago, 270 IlLApp. 217. 
Ind.—State v. Richards, 180 N.S. 696. 
208 Ind. 637. 

Harper v. Puckett, 106 N.E.2d 
116, 122 Ind.App. 528—Button v. 
Pennsylvania R. Co., 57 N.E.2d 444, 
116 Ind.App. 210—^Branneui v. Kel¬ 
ley, 148 N.E. 167, 83 Ind.App. 260— 
Pike County Coal Co. v. Farrabee, 
137 N.E. 680, 79 Ind.App. 210. 

Iowa.—Horn v. Anderson, 18 N.W.2d 
693, 234 Iowa 1068—Simmermaker 
V. International Harvester Co., 298 
N.W. 911, 230 Iowa 846—Hlgbee v. 
Walsh. 294 N.W. 697, 229 Iowa 408 
—^Heitzman v. Hannah, 221 N.W. 
470, 206 Iowa 776—^Wagner v. Kel¬ 
so, 193 N.W. 1, 196 Iowa 969. 

Kan —Summers v. State Highway 
Commission, 284 P.2d 632. 178 Kan. 
234—Tyler v. Common School Dist. 
No. 76. 279 P.2d 802, 177 Kan. 887 
—Hodges V. Phoenix Mut. Life Ins. 
Co.. 233 P.2d 601, 171 Kan. 364— 
IHincan v. Perry Packing Co.. 174 
P.2d 78, 162 Kan. 79—Betts v. Eas¬ 
ley. 169 P.2d 831, 161 Kan. 459. 166 
A.L.R 2d 342. 

Ky.—Beddow v. Beddow, 267 S.W.2d 
46—Halterman v. Louisville Bridge 
& Iron Co. 254 S.W.2d 498—Caro- 
lene Products Co. v. Hanrahan, 164 
S.W.2d 697. 291 Ky. 417—Willis v. 
Jonson. 121 SW.2d 904, 276 Ky. 
638—Hoskins v. Asher, 118 S.W.2d 
128, 274 Ky. 107—Taylor v. Pike 
County, 117 S W.2d 933, 273 Ky. 
669—Brannon v. Bohannon, 96 S.W. 
2d 1086, 265 Ky. 394—McCracken 
County V. Lake view Country Club, 
70 SW.2d 938, 264 Ky. 616—Bald¬ 
win V. Cook, 23 S W 2d 601, 232 Ky. 
366—Taylor v. Federal Surety Co., 
8 SW.2d 409, 226 Ky. 336—Stuart- 
McKnight & Co. v. Monroe, 1 S.W. 
2d 1064, 222 Ky. 602—Citizens' Nat. 
Bank of Somerset v. Pulaski Coun¬ 
ty, 287 S.W. 892, 216 Ky. 332— 
Louisville & N. R. Co. v. Nleld, 216 
S.W. 62, 186 Ky. 17—Blckel v. Hen¬ 
ry Bickel Co., 212 S.W. 602, 184 
Ky. 682. 

La—^Austin v. Succession of Austin, 
73 So.2d 312, 225 La. 449—Succes¬ 
sion of Gladney, 67 So.2d 647, 223 
La. 949—Herring v. Breedlove, 64 
So.2d 441, 222 La. 1088—Dugas v. 
Ascension Parish School Bd, 60 
So.2d 12, 221 La. 618—Texas & P. 
Ry. Co. V. Great Nat. Oil Corp. of 
La., 69 So.2d 426, 221 La. 878— 
Meraux v. R. R. Barrow, Inc., 62 
So.2d 863. 219 La. 309—Fontenot v. 
Vidrlne, 51 So.2d 697, 218 La. 979— 
Gregory v. Hardwick, 49 So.2d 423, 
218 La 346—Welch v. Jacobsmeyer. 
43 So.2d 678, 216 La. 833—Ortego 
v. Morein, 83 So.2d 616, 212 La. 774 
—Roccaforte v. Barbln, 81 So.2d 
621, 212 La. 69—State ex rel. Whit¬ 
field v. Municipal Fire and Police 
Civil Service Bd. of City of Monroe, 
81 So.2d 178, 211 La. 968—Smith 
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V. Atkins. 30 8o.2d 121, 211 La. 
869—Smith v. Town of Vinton, 25 
So.2d 237, 209 La. 687—In re F. H. 
Koretke Brass & Mfg. Co., 196 So. 
917, 196 La. 416—Burk v. Living¬ 
ston Parish School Board. 182 So. 
656, 190 La. 604—Osborne v. Mc¬ 
Williams Dredging Co., 180 So. 481, 
189 La. 670—Succession of Braun, 
174 So. 267, 187 La. 185—Hebert v. 
Hogan, 167 So. 480, 184 La. 760— 
Byrd V. Babin, 169 So. 718, 181 
La. 466—Roy v. Mutual Rice Co. of 
Louisiana. 149 So. 508, 177 La. 883 
—Tooke & Reynolds v. Bastrop Ice 
& Storage Co.. 135 So. 239, 172 La. 
781—Sacco V. Koepp, 126 So. 62. 169 
La. 789—^Meyers v. Meraux, 126 So. 
864. 169 La. 712—Dawkins v. 

Mitchell. Ill So. 464, 162 La. 1085 
—Standard Oil Co. v. Sugar Prod¬ 
ucts Co.. 107 So. 566, 160 La. 768— 
Dronette v. Meaux Bros., 100 So. 
411, 156 La. 239—Dalbey v. Conti¬ 
nental Supply Co., 98 So. 859, 156 
La. 113. 

Souder V. Pendleton Detectives. 
Inc., App, 88 So.2d 716—Serpas v. 
Margiotta, App., 69 So.2d 492— 
Legg V. Palozzola. App., 61 So.2d 
161—^Vlnes v. Protective Indem. 
Co., App., 37 So.2d 645—Black v. 
American Mut. Liability Ins. Co., 
App . 37 So.2d 63—Lynch v. Fisher, 
App., 34 So 2d 613—Cucchlara v. 
Robinson, App., 34 So.2d 84—Juris- 
ich V. Board of Levee Com’rs of 
Orleans Levee Diet., App., 8 So.2d 
664—^Vignes v. Barbarra, App., 6 
So.2d 666—Slayton v. Bwor, App., 
196 So. 85—State ex rel. Noe v. 
Knop, App., 190 So. 186—Seeberry 
V. District Grand Lodge No. 21, 
United Order of Odd Fellows of 
Louisiana, App, 189 So. 627, af¬ 
firmed 194 So. 683, 194 La. 666— 
Baker v. Duson, App., 189 So. 610 
—Derbonne v. Burton, App.. 189 So. 
478—Ortego v. Nehl Bottling 
Works. App.. 182 So. 365—Cavaret- 
ta V. Universal Film Exchanges, 
App., 182 So. 186—Toole v. Morris- 
Webb Motor Co.. App., 180 So. 431 
—^Devore v. Louisiana & Arkansas 
Ry. Co., App., 178 So. 706—Hantel 
V. Service Drayage Co., App., 177 
So. 426—Landreneau v. Perron, 
App., 174 So. 140—Southern Home¬ 
stead Ass'n V. Perrin, App., 167 So. 
186—Morris v. Providential Life & 
Accident Ins. Co., App., 162 So. 443 
—Nielsen v. Planters' Trust & Sav¬ 
ings Bank of Opelousas, App., 161 
So. 846—^Ruiz V. Clancy, App., 157 
So. 787, modified on other grounds 
162 So. 734, 182 La. 985—Dawson v. 
Jahncke Dry Docks, 181 So. 743. 18 
La.App. 868 —Youngblood v. Dally 
& Weekly Signal Tribune. 131 So. 
604, 16 La.App. 879—Rogge v. Ca- 
fiero, 131 So. 207, 16 La.App. 666, 
appeal dismissed 34 So. 909, 16 La. 
App. 565—Youngblood v. Colfax 
Motor Co., 126 So. 883, 12 La.App. 
415—Cavill V. Welfare Loan Soc. 
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of New Orleans, 128 So. 181, 10 La. 
App. 796. 

Me.—Masters v. Van Wart, 184 A. 
539, 125 Me. 402. 

Md.—Adams v. Parater, 111 A.2d 680, 
206 Md. 224—^Brann v. Mahoney, 
48 A.2d 606, 187 Md. 89—Hamer 
V. Russell. 46 A.2d 273, 185 Md. 
519—Holland v. Enright. 181 A. 
836, 169 Md. 390—Ottaviano v. 

Lorenzo, 179 A. 580, 169 Md. 61— 
Hagerstown Bank & Trust Co. v. 
Trustees of College of St. James, 
176 A. 276, 167 Md. 646—Reed & 
Fibre Products Corporation v. Ros¬ 
enthal, 138 A. 665, 163 Md. 601— 
SeglJnski v. Baltimore Copper 
Smelting & Rolling Co., 131 A. 774, 
149 Md. 541. 

Mass.—^Bancroft Trust Co. v. Canane, 
171 N.E. 281, 271 Mass. 191—Brest 

V. Commissioner of Insurance, 169 

N. E. 657, 270 Mass. 7—Follett v. 
Commissioner of Corporations and 
Taxation, 166 N.E. 675, 267 Mass. 
115, 65 A.L.R. 148—Macallen Co. v. 
Commonwealth. 163 N.E. 75, 264 
Masa 396, reversed on other 
grounds 49 S.Ct. 432. 279 U.S. 620, 
73 LEd. 874, 65 A.L.R. 866, re¬ 
hearing denied 50 S.Ct. 14, 280 U. 
S. 518, 74 L.Ed. 685—Club Alum¬ 
inum Co. v. Young, 160 N.E. 804, 
263 Mass. 223—^Meltzer v. Cohen, 
157 N.E. 353, 260 Mass. 466. 

Minn.—Vesey v. Vesey, 54 N.W.2d 
886, 237 Minn. 295—Gadach v. 

Benton County Co-op. Ass'n, 53 N. 

W. 2d 230, 236 Minn 507—Verken- 
nes v. Cornlea, 88 N.W.2d 838, 228 
Minn. 365, 10 A.L.R.2d 634—Sartori 
V. Capitol City Lodge No. 48, I. O. 

O. F. of St. Paul, Minn., 4 N.W.2d 
339, 212 Minn. 588. 

Miss.—Alexander v. Mayor and Bd. 
of Aldermen of City of Natchez, 
68 So.2d 434, 219 Miss. 78. motion 
overruled 70 So.2d 529, 220 Miss. 
207—^Anderson v. Lancaster, 60 So. 
2d 696, 216 Miss. 179—Stanley v. 
Stanley. 29 So 2d 641, 201 Miss. 
646—Dll worth v. Federal Reserve 
Bank of St. Louis, 164 So. 636, 92 
A.L.R. 1076, followed in 164 So. 
641 and Galyean v. Federal Reserve 
Bank of St. Louis, 154 So. 642. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 S.W.2d 1065, 350 Mo. 
672, 144 A.L.R. 622—Strong v. 

Crancer, 76 S.W.2d 883, 885 Mo. 
1209—State ex rel. and to Use of 
Gagnepaln v. Daues, 15 B.W.2d 815, 
822 Mo. 376, opinion conformed to 
Gagnepaln v. Levee Dist. No. 1 of 
Perry County, App., 28 S.W.2d 1116 
(first case)—Columbia Terminals 
Co. V. Koeln, 3 S.W.2d 1021, 819 
Mo. 445—Tucker v. Diocese of West 
Missouri, 264 S.W. 897—Shaflr v. 
Sieben, 238 S.W. 419, 17 A.L.R. 
637. 

' Central Fibre Products Co. v. 
Bacher, 112 S.W.2d 372, 232 Mo. 
App. 864, followed in Central Fibre 
Products Co. V. Madison, 112 S.W. 
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2d 378 and Central Fibre Products 
Co. V. Brunswig, 112 S.W.2d 878. 
rehearing denied Central Fibre 
Products Co. V. Bacher. 112 S.W.2d 
879, 282 Mo.App. 854—Oliver-Fin- 
nie Co. v. Ozark Mountain Canning 
Oo., App., 101 S.W.2d 89—Johnson 
T. Quincy, O. & K. C. R. Co., App., | 
288 S.W. 902—^Hlckox v. McKinley. 
App., 236 S.W. 1068. 

Mont.—Turnbull v. Brown, 273 P.2d 
887, 128 Mont. 264—State ex rel. 
Graham v. Board of Examiners. 
239 P.2d 288, 125 Mont, 419— 

Bullard ▼. Zimmerman, 268 P. 512, 
82 Mont. 484—Montgomery v. 
Blchards, 176 N.E. 526, 275 Mont. 
653. 

Neb.—Hester v. Toung, 47 N.W.2d 
616, 164 Neb. 227—Noble v. City 
of Lincoln, 48 N.W.2d 678, 153 Neb. 
79—Loup River Public Power Dlst 
V. North Loup River Public Power 
& Irrigation Dist., 6 N.W.2d 240. 
142 Neb. 141. followed In Loup 
River Public Power Dlst. v. Middle 
Loup Public Power & Irrigation 
Dist., 5 N.W.2d 249, 142 Neb. 166— 
Hamsher v. Fisher, 277 N.W. 380, 
183 Neb. 854. 

N.H.—Bussey v. Bussey. 62 A. 2d 866, 
94 N.H. 328. 

N.M.—Lord V. Gallegos, 126 P.2d 
290, 46 N.M. 221—Curry v. Journal 
Pub. Co., 68 P.2d 168, 41 N.M. 818 

N.Y.—Tracey v. Sullivan. 228 N.Y S. 
231, 131 Misc. 653, 

N.C.—Weavll v. Myers, 90 S E 2d 733, 
243 N.C. 386—Wood v. Wilder, 24 
S.E2d 474, 222 N.C 622—Walker 
V. Standard Oil Co, of New Jersey, 
24 SE.2d 264, 222 NC 607—Poole 
V. State Board of Cosmetic Art Ex¬ 
aminers, 19 SB.2d 636, 221 N C. 
199—Price v. Honeycutt, 4 S E 2d 
611, 216 N.C. 270—Ramsey v. Nash 
Furniture Co., 183 S.E. 636, 209 N. 
C. 166—Pleasants v. City of 
Greensboro, 136 S.E 321, 192 N.C. 
820—Citizens' Co. v. Asheville 
Typographical Union, No 263, 121 
SE 31, 187 NC 42 

Ohio—Gehres v. Ater, 73 N.E 2d 613, 
148 Ohio St. 89, 172 A.L.R.2d 693. 

Yenzer v. Burton. App, 56 N.E 
2d 665-—Milano v. Merchant, 46 N. 
E.2d 326, 70 Ohio App 142—C. I. T. 
Corporation v. Morse, 181 N.E. 265, 
42 Ohio App. 94—Linney v. Cleve¬ 
land Trust Co., 165 N.E. 101, 30 
Ohio App. 845. 

Okl—Dillon V. Helm, 163 P.2d 639, 
196 Okl. 140. 

Or.—^American Surety Co. of New 
York V. Multnomah County, 138 P. 
2d 697, 17^ Or. 287, 148 A.L R. 926 
—Oregon-Washlngton R. & Nav. Co. 
V. Reid, 65 P.2d 664, 166 Or. 602— 
Ip re Clymer's Estate, 44 P.2d 1082, 
160 Or, 961—State v. Jutstrom Pish 
Co., 39 P.2d 365, 149 Or. 862— 
Rowley V. City of Medford, 286 
1111, 132 Or, 405—Carmichael .v. 
Carmichael, 211 P. 916, 106 Or. 198 
•^Simpsop v. First ^at. Bajnk of 


Roseburg, 185 P. 918. 94 Or. 147— 
Oregon Hom^ Builders v. Crowley, i 
170 P. 718, 87 Or. 617, rehearing 
denied 171 P. 214, 87 Or. 617— 
Heidel v. Shute, 168 P. 298, 86 Or. 
210 . 

Pa.—Byers v. Ward, 84 A.2d 807, 868 
Pa. 416—Gettemy v. Homestead 
Ass'n of Westmoreland, 52 A. 2d 
325. 866 Pa. 475—Hunter v. Mc- 
Klveen. 46 A.2d 222, 853 Pa. 367— 
McFadden v. May, 189 A. 483. 825 
Pa. 145. 

Lipschuts V. Lipschutz, 188 A. 
656, 124 Pa.Super. 380—Huffman v. 
Huffman, 161 A. 444, 106 Pa Super. 
241, reversed on other grounds 166 
A. 670, 311 Pa. 123—Magee v. Mor¬ 
ton Building & Loan Ass'n, 168 A. 
647. 193 Pa Super. 331. 

R.I.—McGraw v. McGraw, 188 A. 188, 
48 R.I. 426. 

Tenn—City of Kingsport v. Jones, 
268 S.W.2d 676, 196 Tenn. 544— 
Evens v. Young, 264 S.W.2d 677, 
196 Tenn. 18—^Amos v. Carson, 210 
S.W.2d 677. 186 Tenn. 393—Hen- 
shaw V. Flenniken, 191 S.W.2d 641, 
183 Tenn. 232—Prince v. Lawson, 69 
S.W.2d 889, 167 Tenn. 319—Ten¬ 
nessee Credit Clearing Co. v. Lind¬ 
sey, 85 S.W.2d 393, 162 Tenn. 149— 
Green v. Officers and Directors of 
Knoxville Banking & Trust Co., 182 
S.W. 244, 133 Tenn. 609. 

Tex.—Longoria v. Alamia, 230 S.W.2d 
1022, 149 Tex. 234—Houston Elec 
Co. V. Dor.sctt, 194 SW.2d 646, 14.5 
Tex. 95—Walters v. Great Nat. Life 
Ins, Co.. 124 S.W.2d 850, 132 Tex. 
464—Connally v. Continental South¬ 
land Savings & Loan Ass’n, 51 S.W. 
2d 293, 121 Tex 565—Johnston v. 
Stephens, 49 SW.2d 431, 121 Tex. 
374. 

Young V. Edna Independent 
School Dist., Com App., 34 S.W.2d 
867—City of Dallas v. Liberty An- 
- nex Corporation, Com App., 296 S W. 
691—Tackett v Middleton, Com. 
App , 281 S.W. 1047, 44 A.L.R 1143 
—Barton v. Farmers’ State Bank, 
Com App., 276 S.W. 177. 

Thomas v. Texas Osage Co-op. 
Royalty Pool, Civ.App., 248 S.W.2d 
201—Darnell v. Southwestern Am 
Ins Co. Civ.App , 240 S.W.2d 509— 
Norsworthy v. Hewglev, Civ App, 
234 S.W.2d 126, error refused—Gray 
County Production Co. v. Christian, 
Civ.App., 231 S.W.2d 901—Powell v. 
Andrews, Civ App., 220 S.W.2d 718, 
error refused no reversible error— 
Hale V. School Trustees of Archer 
County, Civ.App., 207 S.W.2d 261, 
error refused no reversible error— 
Taylor v. McLcuinan County Crip¬ 
pled Children’s Ass’n, Civ.App., 206 
S.W.2d 632, error refused nio re¬ 
versible error—Morgan v. State, 
Civ.App, 170 S.W.2d 648, reversed 
on other grounds State v. Morgan. 
170 ,SW.2d 662. 140 Tex. 620— 
Franks v. Krohn, Civ.App., 164 S.W. 
2d 629, error refused—Spencer v. 
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Baumgart, Civ.App., 167 S.W.2d 664 
—^Myers v. Shapiro Bros. Factors 
Corporation, Civ.App., 164 S.W.2d 
876, error dismissed—Renegar v. 
Port Worth Transit Co., Civ.App., 
143 S.W.2d 443—Patterson v. Shell 
Petroleum Corporation, Civ.App., 
143 S.W.2d 208. error dismissed, 
judgment correct—Urbanec v. Jezik, 
Civ.App., 138 S.W.2d 1098—Peeples 
V. Nagel, Clv.App., 137 S.W.2d 1064, 
error dismissed, judgment correct 
—Bass V. First Nat. Bank, Civ.App., 
130 S W.2d 901—McClintock & Rob¬ 
ertson r. Cottle County, Civ.App., 
127 S.W.2d 319, error dismissed, 
judgment correct—Hume v. Zuehl, 
Civ.App, 119 S.W.2d 905, error re¬ 
fused—Coffman v. Meeks. Civ.App., 
119 S W.2d 96—Blgfoot Independent 
School Dlst. V. Genard, Civ.App , 116 
SW.2d 804, affirmed 129 S.W 2d 
1213, 133 Tex. 368—Means v. Limpia 
Royalties, Civ.App., 116 S.W.2d 468, 
error dismissed—De Grazier v. 
Panell Oil Corp , Civ.App., 109 S.W. 
2d 1109, error dismissed—Peter¬ 
sen V. Berry, Civ App., 99 S.W.2d 
1025, error dismissed—Bellows- 
MacLay Const Co. v. MacLay, Civ. 
App., 98 S.W 2d 213—Turman Oil 
Co. V. Roberts, Civ.App, 96 S W.2d 
724, error refused—De Vail v. 
Strunk, Civ.App., 96 SW.2d 24.5— 
Collin County Nat. Bank of McKin¬ 
ney V. Murphy, Civ.App., 92 S W 2d 
491, error refused—State ex rel. 
Brauer v. City of Del Rio, Civ. 
App, 92 S W 2d 287—Duncan v. 
Piper, Civ App, 79 S W 2d 172— 
Cornell v. Swisher County, Civ. 
App., 78 S.W 2d 1072—Anfiolo v. 
Stedman Co., Civ App, 77 S.W 2d 
926—Shivers v. Stovall, Civ App . 
76 SW.2d 276, affirmed 103 S W 2d 
363, 129 Tex. 256—Cain v. Thom¬ 
son, Civ.App,, 72 S W.2d 339—Ste¬ 
venson V. City of Abilene, Civ 
App., 67 S.W 2d 645—Connally v 
Continental-Southland Savings & 
Loan As.s’n, Civ.App., 64 S W 2d 
244, certified questions answered 
61 S.W.2d 293, 121 Tex. 6G5—Benge 
V. Foster, Civ.App, 47 S W 2d 862 
—McGlothlln V Scott, Civ.App, 6 
S.W 2d 129—Parker v. American 
Sulphur & Fertilizer Co , Civ App , 
3 S W.2d 124—Packard North Texas 
Motor Co. V. Franklin Motor Co., 
Civ App., 299 S.W. 692—Holder- 
baum V. Hidalgo County Water Im¬ 
provement Dist. No. 2, Civ App, 
297 SW. 866, affirmed Hidalgo 
County Water Improvement Dlst. 
No. 2 v. Holderbaum, Com App , 11 
S.W 2d 606—Stephenson v. Klrk- 
ham, Civ.App , 297 S.W. 266—Archi¬ 
bald v. Fidelity Title & Trust Co, 
Civ.App., 296 S.W. 680—Stephenson 
V Gaines, Civ App., 291 S W. 602, 
reversed on other grounds, Com. 
App, 298 S W. 401—Powell v. 
Mathews, Civ.App.. 280 S.W. 903— 
Red Oak Electric Gin Co. v. Waxa- 
hachle Nat. Bank of Waxahachie, 
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appellate court will assume that 

Clv.App., 270 S.W. 884—Continen¬ 
tal Supply Co. V. Adams. Clv.App , 
272 S.W. 326—Karnes v. Barton, 
Clv.App., 272 S.W. 317—Waters v. 
Texas Electric Ry., Clv.App., 267 S. 
W. 1006—Cox V. Sinclair Gulf Oil 
Co.. Clv.App., 266 S.W. 196— 
Brawner v. Cumbie, Clv.App., 264 
SW. 407—Marshall v. City of Dal¬ 
las, Clv.App., 263 S.W. 887—Tur¬ 
ner V. Turner, Clv.App., 105 S.W. 
320—Adams v. First Nat. Bank, 
Civ App., 178 S W. 093. 

Utah.—Slater v. Salt Lake City, 206 
r 2d 153. 116 Utah 476. 9 A.L.R 2d 
712—Ortegra v. Salt Lake Wet 
Wash Laundry, 166 P.2d 885, 108 
Utah 1—Decker v. New York Life 
Ins. Co., 76 r.2d 668, 94 Utah 166, 
115 A.L.R 1377—Provo City v. 
Claudin, 63 P.2d 570. 91 Utah 60— 
Andrews v. Chase. 49 P.2d 038, 89 
Utah 51. 

Va—Waller v. Eanes* Adm’r, 167 
S.E. 721, 166 Va. 389—Smith v. 
Payne, 161 S.E. 295, 153 Va. 746— 
Edmondson v. Ballard. 141 S E. 776, 
149 Va. 798. 

Wash —City of Tacoma v. Taxpayers 
of Tacoma, 262 P.2d 214, 43 Wash 
2d 468—Senior Citizens League v 
Department of Social Sec. of Wash., 
228 P.2d 478, 38 Wash 2d 142— 
Batey v. Batev, 216 P.2d 694, 36 
Wash 2d 791—Yarnell v. Marshall 
School Dist No. 343, 136 P,2d 817. 
17 Wash.2d 284—Shively v. Garafi'e 
Employees Local Union No. 44, 108 
P.2d 364, 6 Wash 2d 560—Lonffvicw 
Co. V. Renner, 93 P 2d 389, 200 
Wash. 147—llummens v. Guaranty 
Trust Co., 92 P 2d 228, 199 Wash 
337—State ex rel. Sater v. Board 
of Pllotaffe Com'rs of Washinpton, 
90 P.2d 238, 198 Wa.sh 696—Cook 
V. State. 74 P 2d 199, 192 Wash. 602 
— Smith V. Spokane County, 48 P. 
2d 918, 183 Wash. 477—Atkinson v. 
Melcher, 294 P. 667, 160 Wash, 94. 
W.Va —State ex rel. Scanes v. Babb, 
20 S.E.2d 683, 124 W.Va. 428. 

Wis.—Village of Brown Deer v. City 
of Milwaukee, 79 NW.2d 340, 274 
Wis 50 — Jolly V Grecndale Hous¬ 
ing Authority, 49 NW.2d 191, 259 
Wis. 407—Uihleln v. Rosenberg, 39 
NW2d 389, 266 Wis. 412. 

4 C J. p 747 note 32. 

Matters not well pleaded or ad¬ 
mitted by the demurrer or exception 
are not presumed to be true. 

Ariz.—Dockery v. Central Arizona 
Light & Power Co, 46 P.2d 656. 46 
Ariz 434. 

La.—Successions of Kerlec, 99 So. 
422, 155 La. 513. 

Slumpf V Baronne Building, 136 
So. 100, 16 La.App. 702. 

^d.—Dunne v State, 169 A. 761. 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 


such allegations | 

Maryland, 63 S.Ct. 23, 287 U.S. 
664, 77 L.Ed. 497. 

Mont.—Heiser v. Severy, 168 P.2d 
501. 160 A.L.R. 319. 

Oonfllotlng presumption held control¬ 
ling 

Ky.—Hill V. Taylor, 96 S.W.2d 666, 
264 Ky. 708. 

34. Ala —Collins v. Bay City Export 
Lumber Co.. 70 So.2d 273, 260 Ala. 
308—State v. Travelers Ins. Co., 63 
So 2d 745, 256 Ala. 61—State v. 
Alabama Power Co., 48 So.2d 445. 
264 Ala. 327—First Nat. Bank v. 
Wise. 177 So. 636. 236 Ala 124— 
Armstrong v. Williamson & Wil¬ 
son, 125 So. 681, 220 Ala. 415. 
Ariz.—Taylor v. McSwaln, 95 P.2d 
415, 54 Ariz 295. 

Ark —Driesbach v. Beckham, 12 S.W. 

2d 408, 178 Ark. 816. 

Cal.—First Indus. Loan Co. of Cal. v. 
Daugherty, 169 P.2d 921, 26 C.2d 
545. 

Conn—Carroll v. Schwartz, 14 A.2d 
764, 127 Conn. 126—Cashman v. 
Meriden Hospital, 169 A. 915, 117 
Conn 586. 

Ga —Lucas v. Neldlinger, 81 S E.2d 
825, 210 Ga 667—Hoffman v. Ches¬ 
ter, 49 SE2d 760, 204 Ga. 296, 
followed in 49 S.E.2d 771, 204 Ga. 
311—Warren Co. v. Dickson, 195 
S.E 568, 185 Ga. 481. 

Ga,—Jones v. Hunter, 94 S.E 2d 384, 
94 GaApp. 316—Wolfe v. Breman, 
26 SE2d 633, 69 Ga.App 813. 
Kan—Reed v. Mai, 231 P.2d 227, 171 
Kan. 169. 

Ky.—Logan v. Greenbrier Distilling 
Co, 150 S.W.2d 673, 286 Ky. 319. 
La—Hindelang v. Collord Motors, 8 
So 2d 600, 200 La. 669—Deon v 
Kirby Lumber Co., Ill So. 56. 162 
La. 071, 52 ALR 1023. 

Md.—Ace Development Co. v. Har¬ 
rison, 76 A.2d 566, 196 Md. 357— 
Weller v. Maryland Bay Co., 3 A.2d 
736, 170 Md 59—Meese v Goodman, 
176 A. 021. 167 Md. 668—Safe De¬ 
posit & Trust Co. of Baltimore v. 
Coyle, 106 A. 308, 133 Md. 343. 
Mass —Boston Safe Deposit & Trust 
Co. v. Commissioner of Corpora¬ 
tions and Taxation, 174 N.E 114, 
273 Mass, 208—Baker v. Chisholm. 
167 N E 321. 268 Mass 1—Garvey 
V Wesson, 154 N E. 616, 258 Mass. 
48 

Minn —In re Hedberg-Freidhelm & 
Co., 47 N.W.2d 424, 233 Minn. 634— 
Thiede v. Town of Scandia Valley, 
14 N.W2d 400, 217 Minn. 218— 
Tankar Gas v. Lumbermen's Mut. 
Casualty Co., 9 NW.2d 754, 215 
Minn. 205, 146 A.L.R. 1223. 

Miss —Stableford v. Schulingkamp, 67 
So 2d 306, 218 Miss. 276—Paine v. 
Matthews, 57 So.2d 148, 213 Miss. 
606—Johnston v. Tomme, 24 So.2d 
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730, 199 Miss. 337—State v. City 
of Greenwood. 127 So. 704, 167 
Miss. 836, suggestion of error over¬ 
ruled 129 So. 682, 157 Miss 836. 

Mo.—Jeck V. O'Meara, 107 S.W.2d 
782, 341 Mo. 419. 

Mont—Pllon v. Warren, 189 P.2d 447, 
120 Mont. 629. 

N.C.—Glazener v. Safety Transit 
Lines. 146 S.E. 134, 196 N.C. 504— 
McCullough V. Scott, 109 S.E. 789, 
182 NC. 865. 

Ohio.—Motz V. City of Akron, 163 
N.E. 868, 22 Ohio App. 98. 

Or.—Fehl v. Jackson County, 161 P. 
2d 782, 177 Or. 200 

S.C.—Montgomery v. Service Oil Co., 
45 S.E.2d 31, 211 S.C. 324—Lewie v. 
Lewis, 20 SE.2d 107, 199 S.C. 490 
—Perrin v. Rainwater, 195 S.E. 283, 
186 S.C. 181. 

S D.—Sayles v. City of Mitchell, 245 
N.W. 390, 60 S.D 592. 

Tenn—Wilson v. Miller, 260 S.W.2d 
675, 194 Tenn. 390—Davis v. Broad 
St. Garage, 232 S.W.2d 266. 191 
Tenn. 320. 

Tex.—Thompson v. Poster, Clv.App, 
106 S.W.2d 343—White v. Stewart, 
Clv.App., 19 S.W.2d 795. 

Utah.—Hansen v. Board of Educa¬ 
tion of Emory County School Dist, 
1X6 P.2d 936, 101 Utah 16. 

Wash.—City of Tacoma v. Tax Com¬ 
mission, 33 P.2d 899, 177 Wash. 
604. 

Wis.—Village of Brown Deer v. City 
of Milwaukee, 79 N.W.2d 840, 274 
Wis 50. 

Wyo.— OorpuB Juris Secuadum <iuotBd 

In Edelman v. Edelman. 199 P.2d 
840, 842, 65 Wyo 271, rehearing de¬ 
nied 203 P 2d 952, 65 Wyo. 271, 

4 C.J. p 747 note 32. 

Presumption that evidence supported 
averments of complaint 

Ind.—Mutual Ben. Health & Accident 
Ass’n v Kelser, 14 N.B.2d 707, 214 
Ind, 472, 122 A.L.R. 370. 

35. Ala.—Gibson v. Elba Exchange 
Bank, 88 So 2d 163, 264 Ala. 602. 

Cal.—Wirin v. Horrall, 193 P.2d 470, 
85 C.A 2d 497—Roth Drugs v 
Johnson. 57 P.2d 1022, 13 C.A.2d 
720—Penziner v. West American 
Finance Co.. 24 P.2d 501, 133 C.A. 
678. 

Ill—City of Edwardsvllle v. Illinois 
Bell Telephone Co., 142 N.E. 197, 
310 Ill 618. 

Kan.—Burnett v. Greenwood, 298 P. 
2d 256. 179 Kan. 706 

Tex—King v. Falls County, Clv.App., 
42 S.W.2d 481 

Wyo. —Corpus Juris Secundum quot¬ 
ed in Edelman v. Edelruan, 199 P.2d 
840, 842, 65 Wyo. 271, rehearing 
denied 203 P.2d 952. 66 Wyo. 271. 

4 C.J. p 747 note 33. 
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ever, it is the general rule that all reasonable pre¬ 
sumptions and intendments will be made in favor 
of the correctness of the trial court’s ruling on the 
demurrer or exception,*® especially where the rec¬ 
ord is incomplete,*7 or where no complaint, by prop¬ 
er assignment of error, is made of the ruling of the 
court,** and the party appealing from the ruling of 
the court has the burden of showing reversible er- 
ror.***® This does not mean that the appellate court 
can presume or infer the existence of facts not 
pleaded.** Moreover, no indulgence will be ac¬ 
corded the trial court’s discretion where a matter 
purely of legal construction is involved,^* and the 
appellate court is not obliged to accept as true con¬ 
clusions or inferences of law.^* ® Furthermore, it 


will be presumed that the lower court, in making 
an erroneous ruling on a demurrer, did so deliberate¬ 
ly although the ruling was made without argument 
of counsel.®! 

When a demurrer has been filed on the same day 
that demurrant was defaulted for want of a plead¬ 
ing, and there is nothing to show whether the fil¬ 
ing preceded the default, the appellate court will 
assume in support of the correctness of the lower 
court’s action that the demurrer was filed after the 
default.®* 

Uncertainty as to which of several demurrers was 
overruled, where it appears that one only was over¬ 
ruled, will be resolved by the presumption that it was 


as. Ala.—Averett v. Averett, 62 So. 
2d S71, 265 Ala. 606—Conner v. 
SUte, 100 So. 474, 211 Ala. 326— 
Hudson V. Hudson, 85 So. 282, 204 
Ala. 76—National Park Bank of 
New York v. Louisville & N. R. 
Co., 74 So. 69, 199 Ala. 192. 

Arts.—Fa^erbera v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 60 Arts. 
227—City of Glendale v. Betty, 43 
P.2d 206, 46 Arts. 327. 

Cal.—^Kaufman v. Pacific Indemnity 
Co.. 66 P.2d 604, 6 C.2d 761—Blake 
V. City of Eureka, 268 P. 946. 201 
C. 648. 

Mathews v. Taunnenbaum, 34 P.2d 
238. 139 C.A. 600—Hamilton v. San 
Francisco. N. & C. Ry., 192 P. 823, 
48 C.A. 761—Myers v. Canepa. 174 
P. 903, 37 C.A. 686, rehearing: de¬ 
nied 174 P. 906, 37 C.A. 666. 

Colo.—Most Worshipful Prince Hall 
Grand Lodgre, F. & A. M. of Colo¬ 
rado and Jurisdiction v. Most Wor¬ 
shipful Hiram Grand Lodge, F. & 
A. A. Y. M. of Colorado and Juris¬ 
diction. National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 
330. 

pia. —Willis V. Fowler, 136 So. 368, 
102 Fla. 36—Young v. Douglass, 
122 So. 620, 97 Fla. 899. 

Ga.—Overstreet v. W. T. Rawlelgh 
Co., 43 SE.2d 774, 76 Ga.App. 483. 

Ill.—Brlttln v. Standard Pecan Co., 
217 IlLApp. 611. 

Ind.—Yiatros v. Cole, 68 N.B.2d 667, 
117 Ind.App. 19. 

Ky.—Nolan’s Ex’rs v. Nolan, 296 
S.W. 893, 220 Ky. 613. 

Mass.—McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 
N.B.2d 722, 299 Mass. 340. 

N.M.—Hobbs v. Town of Hot Springs, 
106 P.2d 856, 44 N.M. 692. 

S.D.—Grandpre v. Chicago, M. & St. 
P. Ry. Co., 182 N.W. 627, 44 S.D. 
95. 

Tex.—^Davis v. Donalson, Clv.App., 91 
S.W.2d 768, error dismissed—Grif¬ 
fith V. Tipps, Clv.App., 69 S.W. 
2d 846—Bryan v. Rogers Asbestos 
Co.. Clv.App., 60 S.W.2d 267. 


Wyo.— Corpus Juris Seouudnm guot- 
ed la Edelmaji v. Edelman, 199 P. 
2d 840, 842, 66 Wyo. 271, rehearing 
denied 203 P.2d 952, 66 Wyo. 271. 

4 C.J. p 747 note 36. 

MnliBgs presumed made iu proper or¬ 
der 

It must be presumed that the trial 
court proceeded according to the due 
order of practice in overruling a gen¬ 
eral demurrer before overruling spe¬ 
cial exceptions. 

Tex.—^Kelly v. Southwestern Bell 
Telephone Co., Com.App., 248 S.W. 
658. 

Baling demurrer withdrawn 

In an action by an infant where de¬ 
fendant demurred on the ground that 
plaintiff did not have legal capacity 
to sue under statute, but, when the 
demurrer came on for hearing de¬ 
clined to press it or call attention 
to any defect in the complaint, and 
the court announced that the de¬ 
murrer would be considered as with¬ 
drawn, it will be assumed on appeal 
that some valid rule of the court 
authorized this action of the court 
in considering the demurrer with¬ 
drawn. 

Arlz—Lorden v. Stapp, 192 P. 246, 
21 Ariz. 646. 

87. Ala.—^National Order of Mosaic 
Templars of America v. Bell, 108 
So. 686, 21 Ala.App. 401—Poly- 
tinsky v. Lindsey, 106 So. 70, 21 
Ala.App. 128. 

Cal.—Stanton v. Pratt, 116 P.2d 609, 
18 C.2d 699. 

4 C.J. p 747 note 36. 

38. Tex.—Kruegel v. Nltschman, Civ. 
App., 147 S.W. 319. 

38.5 Ga.—^Hardy v. Rylee, 186 S.E. 
727, 182 Ga. 618. 

Flaiutiff dsoUaiug to smsud after 
general demurrer was sustained 
must show that complaint was not 
defective In any of particulars speci¬ 
fied in demurrer. 

Cal.—^Katenkamp v. Union Realty 
Co.. 53 P.2d 887. 11 C.A.2d 68. 
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39. Cal.—Ha 3 mes v. Indio Levee 
Diet., 189 P. 476, 46 C.A. 436. 

Fla.-Woodcock v. Wilcox, 122 So. 
789, 98 Fla. 14. 

Ind.—Hitt V. Carr, 180 N.E. 1. 77 
Ind.App. 488. 

Ky.—Commonwealth, by and through 
Barton v. Mauney, 80 S.W.2d 668, 
268 Ky. 429. 

Md.—Shew v. Oakmont Realty Co., 2 
A.2d 686, 176 Md. 696. 

Mo.—^Walker v. Ross, App., 71 S.W. 
2d 124. 

Wls.—Coughlin V. City of Milwaukee, 
279 N.W. 62, 227 Wis. 867, 119 
A.L.R. 990. 

Status as forsigu oozporatioa 

It has, however, been held that in 
the absence of any contrary plead¬ 
ing the appellate court will presume 
that a carrier is a foreign corpora¬ 
tion in order to sustain a ruling sus¬ 
taining a demurrer to the carrier’s 
plea in abatement attacking the 
venue. 

Ala.—Louisville & N. R. Co. v. 
Strickland, 122 So. 693, 219 Ala. 
681 . 

Proof as supplying deflclsaoy 

If trial court overrules a demurrer 
to complaint which does not state a 
cause of action, supreme court will 
not on appeal assume in absence of 
evidence that he supplied the defects 
of complaint by proof. 

Arlz.—State v. Barnum, 118 P.2d 
1097, 68 Arlz. 221. 

40. Fla.—Halstead v. Florence Cit¬ 
rus Growers’ Ass’n, 139 So. 132, 
104 Fla. 21. 

40.5 La.—^Austin v. Succession of 
Austin, 78 So.2d 312, 226 La. 449— 
Succession of Gladney, 67 So.2d 
547, 223 La. 949. 

N.C.—Weavll v. Myers, 90 S.E.2d 733, 
248 N.C. 886. 

Tenn.—Evens v. Young, 264 S,W.2d 
677, 196 Tenn. 18. 

40.. Mont.—Ecclesine v. Great North¬ 
ern Ry. Co., 194 P. 143, 68 Mont. 
470. 

49. 111.—Schuh V. D'Oench, 61 Ill* 
86 . 
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the one which was untenable,^* while if it is uncer¬ 
tain which of several demurrers was sustained, it 
will be presumed to have been the one as to which 
the pleading is insufficient.^^ If it is uncertain 
which plea was demurred to and there was a special 
plea, it will be presumed that a rulin|: sustaining the 
demurrer was directed to that plea but a demur¬ 
rer expressly addressed to a particular paragraph 
of the pleading and improperly sustained cannot be 
presumed intended for a different paragraph.^® 

Adherence to theory of ruling. Where, in ruling 
on a demurrer, the trial court necessarily adopted 


a certain theory, it will be presumed that it a dhe r e d 
thereto throughout the trial of the case,^*^ and it will 
not be presumed that it departed therefrom.^® 

Demurrer or exception sustained. When a de¬ 
murrer or exception has been sustained it is usual¬ 
ly held that all reasonable presumptions will be made 
in favor of the propriety and sufficiency of the de¬ 
murrer or exception,^® and against the pleading de¬ 
murred to, which will be construed most strongly 
against the pleader,®® particularly where he refuses 
to amend and it may be presumed that plaintiff 


43 . Ind.—Blinks v. State, 48 Ind. 
172. 

44. Ind.—Tpoxel v. Thomas, 68 N. 
E. 725, 155 Ind. 519. 

46 . Ill.—Lamb v. Holmes, 60 Ill. 
497. 

46. Ind.--Bafirle Mach. Works v. 
Arens, 24 N.E. 234, 123 Ind. 233. 

47. Ill.—Albany City F. Ins. Co. v. 
Keatlnsr. 46 Ill. 394. 

4 C.J. p 747 note 64. 

48. Cal.—Michalltsohke v. Wells, 60 
P. 847, 118 C. 683. 

49. Ala.—Silverfleld v. Globe Indem¬ 
nity Co., 19 So.2d 76, 81 Ala.App. 
499. 

Arlz.—Oorpiis Juxla SsoiiAdimi cited 

in Condon v. Arizona Housing 
Corp., 160 P.2d 342, 347, 63 Arlz. 
126. 

Cal.—Pettcrley v. Osborne, 268 P. 
643. 204 C. 384. 

Kan.—Clark v. Wilson, 88 P.2d 1070, 
149 Kan. 660. 

Mass.—Keown v. Keown, 121 N.E. 
163, 231 Mass. 404. 

Tex.—Stillwell v. City of Fort 
Worth, 169 S.W.2d 486, 140 Tex. 
560. 

Wyo.—Oorpaa Juris BecuiUliun quot¬ 
ed in Johnson v. School Dlst. No. 
14, Platte County, 260 P 2d 890, 892, 
70 Wyo. 407—Corpus Jnzls Beoan- 
dam quoted iu Tracy v. School 
Dlst. No. 22, Sheridan County, 243 
P.2d 932, 938, 70 Wyo. 1, rehearing 
denied 247 P.2d 153, 70 Wyo. 22. 

4 C.J. p 747 note 58, p 748 notes 60, 
61. 

Ibeay# to file demurrer after aaswer 

On plaintiff’s appeal from a decree 
dismissing a bill on demurrer, it 
must be taken that leave to file de¬ 
murrer after answer was granted by 
the superior court, if any leave was 
needed, where a hearing was had. 
Mass.—^Keown v. Keown, 121 N.B. 
153, 284 Mass. 404. 

Two eoaiplalats 

Where defendant filed a demurrer 
and no evidence was offered going to 
merit of either original complaint or 
amended complaint, and chancery 
court dismissed both complaints, su¬ 
preme court would conclude that 
chancery court treated the demurrer 


as going to both complaints and dis¬ 
missed them when plaintiff refused 

to plead further. 

Ark—Stllley v. Stllley, 244 S.W.2d 
958, 219 Ark. 813. 

60. Ala.—Tarver v. Tarver, 65 So.2d 
148, 268 Ala. 688—Reid v. Saunders, 
49 So.2d 154, 264 Ala. 666—Ben¬ 
son V. Pickens County, 43 So.2d 
113, 263 Ala. 134—Cooper v. Peak, 
41 So.2d 690, 262 Ala. 384—Loudon- 
vllle Milling Co. v. Davis, 27 So.2d 
6, 248 Ala. 202—Scott v. Lelgeber, 
18 So.2d 276, 245 Ala. 683—Coral 
Gables v. Patterson, 166 So. 40, 231 
Ala. 649—Barrow v. Lindsey, 169 

So. 232, 230 Ala. 46. 

Arlz.—Corpus Juris Seouudum cited 
ia Condon v. Arizona Housing 
Corp., 160 P.2d 342, 847, 63 Arlz. 
126. 

Ark—Life & Casualty Co. v. Ford, 
292 S.W. 889, 172 Ark. 1098. 

Cal.—Wilson v. Loew’s Inc., 298 P. 
2d 152, 142 CA.2d 183, certiorari 
granted 77 S.Ct. 381, 362 U.S. 980, 
1 L Ed 2d 364—^Royal Ins. Co. v. 
Mazzel, 123 P.2d 686, 50 C.A.2d 
649—^Brandenburg v. Los Angeles 
County Flood Control Dlst, 114 P. 
2d 14, 45 C.A.2d 306—Caspar Lum¬ 
ber Co. V. Stowell, 98 P.2d 744, 37 
C.A.2d 68—McLaughlin v. Security 
First Nat. Bank of Los Angeles, 
67 P.2d 726, 20 C.A 2d 602—Robin¬ 
son V. Godfrey, 248 P. 268, 78 C. 
A. 284. 

Fla—Hudson v. Welland, 8 So.2d 37, 
160 Fla. 623. 

Ga.—King v. Rutledge, 66 S.E.2d 
801, 208 Ga. 172—^Bingham v. Citi¬ 
zens A Southern Nat. Bank, 63 S.E. 
2d 228, 206 Ga. 286—Fehn v. Shaw, 
40 S E.2d 647, 201 Ga. 617—Bohan¬ 
non V. Duncan, 196 S.E. 897, 186 
Ga. 840. 

Star Provision Co. v. Sears, Roe¬ 
buck A Co.. 92 S.E.2d 835, 93 Ga. 
App. 799—Freeney v. Jones, 67 S. 
E.2d 783, 86 Ga.App. 1—Funk v. 
Baldwin, 66 S.E. 2d 733, 80 Ga 

App. 177—Sanders v. A. T. Holt 
Co., 45 S.E.2d 480, 76 Ga.App. 279— 
Williams V. Grier, 26 S.E.2d 698, 
196 Ga. 327, conformed to 27 S.E. 
2d 362, 70 Ga.App. 76—Patterson v. 
Curtis Pub. Co., 198 S.E. 102, 68 
Ga.App. 216. 


Ill.—^W. W. Kimball Co. v. Polakow, 
109 N.E. 313, 268 Ill. 344. 

Town of Manteno v. Surprenant, 
210 Ill.App. 438—Williams v. Il¬ 
linois Cent. R. Co., 207 Ill.App. 517. 
La.—Cavaretta v. Universal Film Ex¬ 
changes, App., 182 So. 136. 

Md.—Gaver v. Frederick County 
Com'rs, 3 A.2d 463, 176 Md. 639. 
Mass.—^Hays v. The Georgian, Inc., 
181 N.E. 765. 280 Mass. 10, 85 A. 
L.R. 1251. 

Miss—State ex rel. Trigg v. West, 
167 So. 81, 171 Miss. 203—Dear v. 
Bullock, 107 So. 197, 141 Miss. 643. 
Wash.—Gillingham v. Phelps, 119 P. 

2d 914, 11 Wa8h.2d 492. 

Wyo.— Ciorpus Juris Bsonadnm quot¬ 
ed ia Johnson v. School Dlst. No. 
14, Platte County, 260 P.2d 890, 
892, 70 Wyo. 407— Corpus Juris 
Beouadnm quoted ia Tracy v. 
School Dlst. No. 22, Sheridan Coun¬ 
ty, 243 P.2d 932. 938, 70 Wyo. 1, 
rehearing denied 247 P.2d 163, 70 
Wyo. 22. 

Oapaoity to sue 

Intendment as to complainant's 
capacity to sue and corporate ex¬ 
istence is resolved against com¬ 
plainant on appeal from decree over¬ 
ruling demurrer to bill In equity as 
not showing whether complainant 
was corporation, partnership, or In¬ 
dividual. 

Ala.—Shepherd v. Birmingham Trust 
A Savings Co., 171 So. 906. 233 Ala. 
320. 

Zu Keutuoky 

(1) On appeal from a judgment 
dismissing a petition after a demur¬ 
rer was sustained, the allegations of 
the petition were required to be 
construed most strongly against the 
pleader. 

Ky—Estes v. Gibson, 267 S.W. 2d 
604, 36 A.L.R.2d 729—White v. 

White, 172 S.W.2d 72, 294 Ky. 663— 
City of Newport v. Rawlings, 168 
S.W.2d 12, 289 Ky. 203. 

(2) It has also been held, however, 
that the petition would be given the 
most liberal construction. 

Ky.—Sullenger v. Sullenger’s Adm'x, 
162 S.W.2d 671, 287 Ky. 232. 

51. Cal.—^McClure v. Ceratl, 194 P. 
2d 46, 86 C.A.2d 74—Gutterman t. 


1093 



6 C.J.S, 


^ 1540 APPEAL & ERROR 

is unable to allege a good cause of action,and 
that facts justifying an amendment do not exist.52 
There are some authorities, however, which appear 
to hold that the appellate court will indulge in 
every reasonable intendment in favor of the plead¬ 
ing to which the demurrer has been sustained,and 
that on appeal from a judgment sustaining a demur¬ 
rer to a petition, the petition must be liberally con¬ 
strued in plaintiff's favor and every reasonable in¬ 
tendment accorded in his behalf.53.5 

Where only part of several defendants have de¬ 
murred, and no issue of law or fact has been pre¬ 
sented as to a nondemurring defendant, the ap¬ 
pellate court will not presume that the lower court 
in sustaining the demurrers of the other defendants 


and rendering judgment thereon intended such judg¬ 
ment to dispose of the cause as to the nondemurring 
defendant.®^ The rule that the erroneous sustaining 
of a demurrer to a special plea will be treated as 
harmless, if the action was one which admitted of 
a general issuft under which the defense might have 
been proven, on the presumption that defendant had 
the benefit of such defense under the general issue 
has no application in an action of replevin which 
admits of no such general issuc.^^ 

Demurrer or exception overruled. If a demurrer 
or exception has been overruled, all reasonable 
presumptions are usually indulged against the suffi¬ 
ciency of the demurrer or exception,and in favor 
of the sufficiency of the pleading iittacked l)^t 


Gaily, 21 P.2d 1000, 131 CA. 647— 
Goldberg v. Rempp, 273 P. 63. 95 
CA. 452. 

Wyo— Corpns ^ris Secandniii qnot- 

•d in Johnson v. School Dist. No. 
14, Platte County. 2B0 P 2d 890, 892, 
70 Wyo. 407— Corpus Juris 
Ssoundum quoted in Tracy v. 
School Dist. No. 22. Sheridan Coun¬ 
ty, 243 P.2d 932, 938. 70 Wyo 1. 
rehearing denied 247 P.2d 153, 70 
Wyo. 22. 

51^ Cal.—Andrews v. Young, 69 P. 
2d 891, 21 CA2d 623. 

52. Cal.—Blake v. City of Eureka, 
258 P. 945, 201 C. 643. 

Vatoher v. Grier, 195 P. 76, 50 
CA. 39. 

Okl.—Lusk V. Porter, 156 P. 224, 53 
Okl. 294. 

Tex.—First State Bank of Hughes 
Springs V. Sanford, Civ.App., 255 
S.W. 644. 

Wyo.— Corpus Juris Ssoundum quot¬ 
ed in Johnson v School Dist. No 
14, Platte County, 250 P 2d 890, 
592, 70 Wyo. 407— Corpus Juris 

Ssoundum quotsd in Tracy v 
School Dist No. 22, Sheridan Coun¬ 
ty, 243 P.2d 932, 938, 70 Wyo. 1, 
rehearing denied 247 P.2d 153, 70 
Wyo. 22. 

Refusal to amend as raising pre¬ 
sumption that plaintiff has pleaded 
strongest possible case sec supra 
i 1639 b. 

53. Kan.—Wright v. City of Wich¬ 
ita, 257 P2d 1115, 174 Kan 686— 
Lester v. Doyle, 194 P 2d 917, 165 
Kan. 354 

La.—^Arata v. OrleAns Capitol Stores. 
65 So.2d 239, 219 La. 1045—Weber 
V. H. G. Hill Stores, 29 So.2d 33, 
210 La. 977. 

N.C —Ramsey v. Nash Furniture Co , 
183 SE. 536, 209 N.C. 166. 

Tex.—Beal v. Texas Indemnity Ins. 
Co, Com.App., 55 S.W.2d 801. 

Wilburn v. Missouri-Kansas- 
Texas R. Co. of Tex., Civ.App., 268 
S.W.2d 726—Henegar v. Fort 
Worth Transit Co., Civ.App., 143 


S.W.2d 443—Patterson v. Shell 
Petroleum Corporation, Civ.App, 
143 S.W 2d 208, error dismissed, 
judgment correct—Ramsey v. Mc- 
Kamey. Civ.App., 138 S.W 2d 167, 
rever.sed on other grounds 152 S 
W2d 322, 137 Tex. 91—Zello v 
Glover, Civ.App.. 59 S.W 2d 877— 
Neely v. Neely, Civ.App., 52 SW 
2d 927—King v. Falls County, Civ 
App, 42 SW2d 481—Stanley v. 
Spann, Civ App, 21 S.AV.2d 305— 
Stanfield v. Texas Power Corpora¬ 
tion, Civ.App. 13 SW.2d 432— 
Handley v. McDonald & Ely Gin 
Co. Civ App. 9 SW2d 372—Knox 
V. Farmers’ State Bank of Merkel, 
Civ.App., 7 S.W.2d 918—Thompson 

V. Pitts, Civ App, 2 SW2d 899 
Wis.—Banschbach v. Meuer, 297 N. 

W. 402, 237 Wis. 454. 

Statement of facts 

Where demurrer prayers are 
granted, court of appeals must state 
facts in manner most favorable to 
those against whom rulings were 
made. 

Md.—East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more. 58 A.2d 290, 190 Md. 256, 2 
A.L.R.2d 386. 

53.5 Kan—Christie v. Atchison, T. 
& S. F. Ry. Co., 121 P.2d 208, 154 
Kan. 713 

N.C—Casey v, Grantham, 79 S.E 2d 
735, 239 N.C. 121—Early v. Farm 
Bureau Mut. Automobile Ins. Co., 
29 SE2d 558. 224 NC 172. 

S C —Sanders v. Textile Workers 
Organizing Committee, 196 S E. 643, 
187 S.C. 66. 

Wis.—Walley v. Patake, 74 N.W.2d 
130, 271 Wis. 530. 

54. Ind —Bowen v. Kokomo Omni¬ 
bus Co., 166 N.B. 212, 85 Ind App. 
614. 

55. Ill.—Mann v. Oberne, 15 Ill.App. 
35. 

Sustaining demurrer as harmless 
error where matter pleaded other¬ 
wise available see infra 9 1687. 
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56. Mo.—Jermain v City of Milan, 
277 SW. 67, 220 Mo App. 760. 

4 C.J. p 747 note 67. 

57. Fla—Willard v. Barry, 152 So 
411, 113 Fla 402. 

Ill—Perry v. National Motor Un¬ 
derwriters, 244 Ill App 241 
Kan—Fruit v. Stacy, 215 P 2d 140, 
168 Kan. 632—Prickett v. Belvue 
Drainage Dist, 152 P 2d 870, 159 
Kan. 136. 

La.—Cantrell v. Roberts, App, 12 
So 2d 491. 

Mass—Amory v. Assessors of Bos¬ 
ton, 37 N.E2d 469, 310 Mass 199 
Mo—Peerless Fixture Co. v. Frick. 

App, 133 S.W 2d 1089 
Ohio — Hull V. City of Cleveland, 70 
NE2d 137, 79 Ohio App. 87. 
R.I—O’Brien v. Moskol, 123 A. 568, 
45 R.I 486. 

Tex —Texas & N. O. Ry. Co v 
Rooks, Com App, 293 S.W. 554 
Texas Employers’ Ins Ass’ii v 
Arnold. Civ.App., 67 S W.2d 954— 
Stowers v. O’Dell, Civ.App., 13 S 
W2d 396. 

Wis—Whitcomb v. Albany Hard¬ 
ware Specialty Mfg. Co., 18 NW 
2d 616, 245 Wis. 86. 

4 C.J. p 747 note 34. 

Adoption of proper construction 
Where a complaint admits of a 
construction sufficient to withstand a 
demurrer, it may be presumed, in aid 
of the ruling of the court below, that 
it adopted such construction when 
overruling the demurrer. 

Ind—City of La Porte v. Ahlborn, 

133 NE. 874, 191 Ind. 486. 

Cause of action presumed pleaded 

Where the facts developed on the 
trial disclose a good cause of action, 
the appellate court must presume in 
favor of the lower court’s ruling on 
demurrer that such facts wore plead¬ 
ed by plaintiff. 

Tex,—Loomis v, Broaddus, Civ.App., 

134 SW. 743. 

railnra of party to stand on demur¬ 
rer 

The fact that a party demurring 
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there is some authority to the effect that, in review- 
ingf a ruling overruling a demurrer to a bill, no 
presumption can be indulged in favor of complain¬ 
ant,®* and that the complaint should be construed 
most strongly against plaintiff.®* ® If there is no 
showing to the contrary it will not be presumed that 
a complaint was filed at such a time as to make 
the overruling of a demurrer thereto erroneous.®* 
A party taking no action from which it can be pre¬ 
sumed that his overruled demurrer was waived will 
be presumed to stand by his demurrer and from 
a defendant’s election to stand on an overruled 
demurrer to a good complaint it will be presumed 
that he had no valid defense which could be raised 
by answer.®^ 

Grounds of demurrer or ruling thereon. General¬ 
ly, if the record does not show the grounds of a de¬ 
murrer or the ruling thereon, the appellate court 
wiK presume in favor of the ruling that proper 
grounds existed and were assigned;®^ and if sev¬ 
eral grounds are shown, but it is not clear on which 
the ruling was based, it will be referred to such 
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grounds as will support the judgment or decree and 
not to others which would render it erroneous.®* 
Accordingly, if a demurrer not appearing in the 
record was, sustained, it will be presumed that* all 
the defects in the pleading demurred to were pointed 
out and properly assigned,®^ and that the ruling was 
on proper grounds if the pleading demurred to wa^ 
subject to any ground of demurrer.®® It has been 
held, however, that in the absence of a required 
statement by the trial court as to the ground of its 
action in sustaining a demurrer, the appellate court 
will not assume that misjoinder of causes, one of 
several grounds, constituted the ground for sustain¬ 
ing the demurrer.®® ® 

If a demurrer has been overruled, it will be pre¬ 
sumed, the record not showing the contrary, that 
specific grounds of demurrer were not assigned,®® 
but that the demurrer presented only the general 
ground of insufficiency of substance,®'^ and that no 
sufficient ground of demurrer was presented and 
that it was properly overruled.®* The appellate 
court may also assume that in sustaining a demurrer 


does not stand on hl.M dpmurrer, but 
pleads over, will result in all rea¬ 
sonable Intendments being: Indulgr^d 
in favor of the sufllciency of the 
pleading: demurred to 
Or.—Thompson Optical Institute v 
Thompson, 237 T. 9G5, 119 Or 252 

Pleadlngr not In record 

(1) Whore one of the paragraphs 
of the complaint is missing from the 
flies, thp ai'tion of the lower court in 
overruling a demurrer to the com¬ 
plaint must be presumed to have 
been correct 

Ind —DeKalb Nat Bank v. Nicely, 
65 NE 240, 24 Ind App 147. 

(2) Where curative pleading men¬ 
tioned in supplemental petition was 
not in record and no comment on 
such fact was made by appellant, in¬ 
ference that court properly overruled 
special demurrer to such pleading 
wj^s justilled. 

Ky.—Mills V. Hensley, 218 S,W.2d 
412, 309 Ky. 645. 

68 . Ala—Cleveland Storage Co. v. 
Guardian Trust Co, 131 So. 634, 
222 Ala. 210. 

58.5 Ala.—Bobo v. Edwards Realty 
Co., 34 So 2d 166, 260 Ala. 344— 
Birmingham Water Works Co v. 
Walker, 8 So.2d 827, 243 Ala. 149 
Qa.—Dunn v. Gallahar, 33 S.E.2d 
382, 77 Ga App 136—Blanchard v 
Gallahar, 33 S.E.2d 379, 72 Ga.App 
132. 

Miss—^Harrison v. Vermillion, 56 So. 
2d 811, 213 Miss. 334. 

88 . Ind.—Gifford v. Gifford, 107 N. 
B. 308, 58 Ind. App. 665. 


60. Ill.—Sterenberg v. Beach, 219 
III App 68 

61. Colo—Liockard v. People, 260 P. 
162, 80 Colo 31 

62. Ala.—Nicholson v. Killpatrick, 
66 So 8. 188 Ala. 268 

Opelika Montgomery Fair Co. v 
Wright, 62 So 2d 404, 36 Ala App. 1, 
certiorari denied 62 So.2d 412, 256 
Ala 499. 

Va—Jayne v. Kane, 124 S.E. 247, 
14 0 Va 27. 

4 CJ. p 748 note 59. 

63. Ala—Crowson v. Cody, 110 So 
46, 215 Ala. 160—Birmingham Ry , 
Light &. I’ow cr Co v. Barranco, 81 
So 839, 203 Ala 639—Western Un¬ 
ion Telegraph Co. v. Hughston, 67 
So 670, 191 Ala 424 

Underwood Typewriter Co. v 
Marengo County Bank, 81 So 643, 
17 Ala App. 47, certiorari denied 82 
So. 158, 203 Ala. 128. 

Cal —White v Hirschman, 129 P.2d 
430. 54 CA2d 673. 

Ga—Attaway, for Use of Carmichael 
V. Dieckmann, 3 S.E.2d 768, 60 Ga. 
App. 276 

Iowa.—Holt V. Doty, 187 NW. 650, 
193 Iowa 682. 

Ky.—Commonwealth v. Louisville & 
N. R. Co., 194 S.W. 346, 175 Ky 
267. 

N M.—I.iopez V. Townsend, 26 P.2d 
809. 37 N.M. 574 

Ohio.—Haas v, Thayer, 8 Ohio App. 
372. 

Okl —Oorpna Jiuia cited In Francis 
V. Branson, 31 P.2d 870, 876, 168 
Okl. 24—Coody v. Goody, 136 P 
754, 39 Okl. 719, L.R.A 1916E 465 
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Tex.—Httson v. Gilman. Clv.App., 220 
S.W 140. 

Wyo.—Bales v. Brome, 105 P.2d 668, 
66 Wyo. 111. 

4 C.J. p 748 note 64. 

64. Ala—Maryland Casualty Co. v. 
Mayfleld, 143 So 465, 225 Ala. 449. 

4 C.J. p 748 notes 60, 61. 

65. Ala.—Buettnor Bros. v. Good 
Hope Missionary Baptist Church, 
18 So 2d 75, 245 Ala 663—Leverett 
v. Garland Co., 90 So. 343, 206 Ala, 
666—Vogler v. Manson, 76 So. 117, 
200 Ala 351. 

4 C.J. p 747 note 68. 

Broad ground of no liability pre¬ 
sumed 

Where the circuit judge sustained 
a demurrer to a contractor’s declara¬ 
tion against a county without stating 
grounds, as required by statute, It 
was held that the supreme court 
must assume that he sustained the 
demurrer on the broad ground that 
no liability whatsoever could be 
legally deduced on any theory from 
the allegations. 

Fla.—Harwell v Hillsborough Coun¬ 
ty, 149 So. 647. Ill Fla. 361. 

65.5 Okl —Muy V City Nat. Bank &, 
Trust Co., 258 P.2d 946. 

68. Ala—Merritt v. Flemming, 42 
Ala. 234. 

67. Ga —Langston v. Marks, 68 Qa. 
435—Jones v. Lavender, 65 Ga. 228. 

68. Ala.—Nicholson v. Killpatrick, 
66 So. 8, 188 Ala. 268. 

Kan —Edwards v. Solar Oil Corp., 
277 P.2d 614, 177 Kan. 219. 

4 C.J. p 747 note 67. 
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to a declaration on only one of several grounds, the 
trial court impliedly rejected the other grounds.**-® 

When several grounds of demurrer are assigned, 
and a general ruling thereon fails to show the 
grounds on which it is based, it is often held that 
it will be presumed that all grounds were passed up¬ 
on and decided in favor of the party obtaining the 
ruling.** If there are both general and special 
grounds of demurrers, however, there are a num¬ 
ber of cases holding that the ruling will be pre¬ 
sumed to have been based upon the general grounds 
of demurrer,-70 but it has been held that, where both 
a special and general demurrer were filed and the 


order of the court recited that •‘said demurrers” 
were sustained and the sustaining of the special de¬ 
murrer was proper and disposed of the case so as to 
render it unnecessary to pass on the general demur¬ 
rer, it will be assumed that no such action was tak- 
en.*^! 

Presumptions as to consideration or disposition of 
demurrers. In case it does not appear that there 
was any ruling or action of the lower court on a 
demurrer, and the case was otherwise disposed of, 
the appellate court will generally presume that the 
demurrer was waived or abandoned,*^* or was over- 


68JI R.I.—Fisher ▼. Andrews & 
Pierce, 72 A.2d 172, 76 R.I. 464. 

69. Ala.—^Alabama Home Building: &, 
Loan Ass'n v. Amos, 172 So. 102, 
288 Ala. 367. 

aa.--Hlcks V. Liner, 62 S.E.2d 846. 
206 Ga. 282—Peoples Loan Co. v. 
Allen, 84 S.E.2d 811, 199 Ga. 637— 
Fields V. Amall. 34 S.E.2d 692, 199 
Ga. 491. 

Cromer v. Dinkier, 60 S.E.2d 
482, 82 Ga.App. 227—Honour v. 
Smith, 147 S.E. 190. 88 Ga.App. 
387—Willingham. Wright & Cov¬ 
ington V. Glover, 111 S.E. 206, 28 
Ga.App. 894—Atlanta Post Co. v. 
McHenry, 106 S.E. 324, 26 Ga.App 
341. 

8.C.—^Atlantic Joint Stock Land Bank 
of Raleigh v. Latta. 162 S.E. 68. 
164 S.C. 66—International Vegeta¬ 
ble Oil Co. V. Townsend, 162 S.E. 
876, 156 S.C. 103. 

70. Ala.—Maness v. Woodall, 148 
So. 744, 227 Ala, 88-<Dden v. King, 
113 So. 609, 216 Ala. 604, 64 A.L.R. 
1418. 

Miss.—Neill V. Wells, 145 So. 841, 
164 Miss. 872. 

Tex.—Tackett v. Middleton, Com. 
App., 281 S.W. 1047, 44 A.L.R. 1143. 

Jbeavs to aBiSBd 

(1) Where defendants in the court 
below demurred both generally and 
specially, and the demurrer was sus¬ 
tained without leave to amend, it will 
be presumed that the trial court sus¬ 
tained the general demurrer. 

Cal.—Noble v. California Prune & 
Apricot Growers' Ass'n, 276 P. 
636, 98 C.A. 280. 

(2) On the other hand, the fact 
that a court sustaining a demurrer, 
where both a general and a special 
demurrer were interposed, allowed a 
motion to file another amended com¬ 
plaint If a copy was filed with the no¬ 
tice of motion stating a cause of ac¬ 
tion does not of itself warrant the 
presumption that only the general 
demurrer was sustained. 

Cal.—Bryson v. Gross, 267 P. 187, 88 
CA. 688. 


Oeaeral demurrer ezpresilx muu 
talaed 

Where the decree expressly sus¬ 
tains the general demurrer going to 
the equity of the bill as a whole, and 
dismisses the bill and makes no ref¬ 
erence to the grounds of demurrer 
going to parts of the bill, it must be 
presumed that the trial court did not 
consider or pass on them. 

Ala.—Sandlin v. Anders, 98 So. 299, 
210 Ala. 396. 

Snstaialng of special demnrrer 

In considering general demurrer 
to amended petition on review of 
Judgment overruling both general de¬ 
murrer and special demurrers there¬ 
to, court of appeals must consider 
amended petition as though trial 
court had sustained special demur¬ 
rers, which were erroneously over¬ 
ruled. 

Ga.—^Fllnt Explosive Co. v. Edwards, 
66 S.E.2d 368, 84 Ga.App. 876. 

71. Ky.-Walker v. Albert, 269 S.W. 
522, 207 Ky. 489. 

73. Ala.—McMillan v. State, 119 So 
652, 218 Ala. 602—^Prlnce v. Prince, 
69 So. 906, 194 Ala. 455—Southern 
Indemnity Ass'n v. Ridgway, 67 So. 
446, 190 Ala. 334. 

American Workmen v. James, 70 
So. 976, 14 Ala.App. 477—^Harris 
Transfer & Warehouse Co. v. 
Moor, 66 So. 416, 10 Ala.App. 469. 
Idaho.—^Eastern Idaho Loan & Trust 
Co. y. Blomberg, 118 P.2d 406, 62 
Idaho 497. 

Ky.—Struve v. Lebus, 136 S.W.2d 
654, 281 Ky. 407—Gregory v. Har¬ 
lan Home Coal Co., 206 S.W. 766, 
182 Ky. 624. 

La.—Fletcher v. Texas Co., 124 So. 

686, 14 La.App. 614. 

Mo.—Davis v. Sims' Estate, App., 80 
S.W.2d 894—Whitmire v. Law¬ 
rence, Barry and Stone Counties 
Mut. Ben. Ass'n, App., 286 S.W. 
842. 

Nev.—Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
68 Nev. 861, rehearing denied 88 
P.2d 1049, 68 Nev. 361. 

Okl.—^Abraham v. Gelwick, 268 P. 
84, 128 Okl. 248. 
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Tenn.—Gregory v. Merchants State 
Bank, 135 S.W.2d 465, 23 Tenn. 
App. 667. 

Tex.—^Fidelity Union Fire Ins. Co. v. 
Pruitt, Com.App., 23 S.W.2d 681. 

Allied Underwriters v. Spillman, 
C1V.APP., 146 S.W.2d 703, error re¬ 
fused—^Fisher County Pipe Line 
Co. V. Snowden & McSweeney Co., 
Clv.App., 143 S.W.2d 676—Fitzger¬ 
ald V. Lane, Clv.App., 126 S.W.2d 
64, reversed on other grounds 155 
S.W.2d 602, 137 Tex. 614—Price v. 
American Surety Co. of New York, 
Civ.App., 59 S.W.2d 426—Llghtsey 
Black & White Cab Corporation v. 
Littlefield, Clv.App., 48 S.W.2d 
766—Lowry v. Saxton, Clv.App., 23 
S.W.2d 806—Senter v. Garland, 
Clv.App., 298 S.W. 614—Thompson 
v. Austin, Clv.App., 291 S.W. 276— 
Carlisle v. Holland, Clv.App., 289 S. 
W. 116—Reeh v. Reeh, Civ.App., 
288 S.W. 276—Fort Worth Mut. 
Benev. Ass'n v. Jennings, Civ.App., 
283 S.W. 910—Harris v. Phillips, 
Clv.App., 280 S.W. 896—Green v. 
La Rue Oil Ass'n, Civ.App., 272 S. 
W. 623—Gardner v. Dorsey, Civ. 
App., 272 S.W. 266—Wichita Valley 
Ry. Co. V. Revering, Civ.App., 272 
S.W. 260—Stallings v. Wood, Civ. 
App., 267 S.W. 637—^Luse v. Beard, 
Civ.App., 262 S.W. 243—San An¬ 
tonio & A. P. Ry. Co. v. Liggett, 
Civ.App., 262 S.W. 191—McEl- 
wrath & Rogers v. Alexander, Civ. 
App., 260 S.W. 1061—Johnson v. 
Union Nat. Bank of Houston, Civ. 
App., 242 S.W. 293—Landrum v. 
Turney, Clv.App., 239 S.W. 366— 
Modern Order of Prsetorlans v. 
Niemann, Clv.App., 226 S.W. 438— 
Baker v. Streater, Civ.App., 221 
S.W. 1039, dismissed for want of 
Jurisdiction—^Lipscomb v. Adamson 
Lumber Co., Clv.App., 217 S.W. 
228—Beadle v. McCrabb, Clv.App., 
199 S.W. 366, error refused—City 
of Ft. Worth V. Reynolds, Civ. 
App., 190 S.W. 601—United 8. S. 
Co. V. Houston Packing Co., Civ. 
App., 177 S.W. 670—International 
& G. N. Ry. Co. V. Owens, Civ. 
App., 166 S.W. 412—Indiana ft 
Ohio Live Stock Ins. Co. v. Smith, 
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ruled and it is sometimes said that if the record 
does not show that a demurrer or exception was 
tried and decided the appellate court must assume 
that it was notJ^ If, however, the record shows 
that the trial court considered a demurrer it will be 
presumed that a demurrer was properly before the 
court,*^® and that all questions presented by the de¬ 
murrer were called to its attention, and considered 
by itJ® An inference that a demurrer was over¬ 
ruled cannot properly be drawn where, in any view 
of the law, it could not have been rightly over- 
rulcd,^^ or where the decree expressly states that the 
court declined to pass on the demurrer at that time 
Moreover, a demurrer to a plea which was not ex¬ 
pressly disposed of must be regarded as having 
been sustained, where judgment was given for plain¬ 
tiff,'^® or new pleadings were filed which meet all 
the objections and deficiencies indicated by the de¬ 
murrer.®® A recital that plaintiff elected to stand 
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on his replication also raises the presumption that a 
demurrer thereto was sustained and a concession 
by counsel that a demurrer was sustained, and his 
filing of an amendment to the pleading demurred to, 
will result in a presumption that the demurrer was 
sustained although the record does not show what 
action was taken thereon.®® 

Miscellaneous presumptions. Various other pre¬ 
sumptions have been indulged in by appellate courts, 
in accordance with general rules,®®*® such as that 
a recital that defendant interposed a demurrer to his 
own plea was a clerical mistake;®® that opposing 
counsel was present in court on the granting of a 
motion to withdraw the answer and to file a de¬ 
murrer;®^ that there was a joinder in demurrer;®® 
that notice of a hearing on the demurrer was giv¬ 
en;®® that there was no court rule requiring notice 
of hearing;®*^ that a demurrer was withdrawn be- 


Civ.App., 157 S.W. 765—Houston, 
E. & W. T. Ry. Co. v. Waltman, 
Civ.App., 132 S.W. 618—Moore v. 
Woodson. 99 S.W. 116, 44 Tex.Civ. 
App. 603. 

4 C.J. p 748 note 66—21 C.J. p 460 
note 86 [a]. 

73. Idaho.—Eastern Idaho Loan & 
Trust Co. V. Blomberg, 118 P.2d 
406, 62 Idaho 497. 

Ky—Struve v. Lebus, 136 S.W.2d 
664, 281 Ky. 407. 

La.—Leonard v. Holmes & Barnes, 
Limited, App., 84 So 2d 109 —Larey 

V. Meier, App., 61 So 2d 653. 

Tenn —Gregory v. Merchants State 

Bank, 136 S W.2d 466, 23 Tenn.App. 
667. 

Tex—Hunter v. Grant, Civ.App., 41 
S.W.2d 246. 

Va.—Lowry v. Noell, 18 S.E 2d 312, 
177 Va. 238—Stonegap Colliery Co. 
v. Hamilton, 89 S E. 305, 119 Va. 
271, Ann.Cas.l917E 60. 

W.Va.—Rosier v. McDaniel, 28 S.E, 
2d 908, 126 WVa. 434. 

4 C.J. p 748 note 66. 

74. La.—Winn v. Veal-Winn Co.'s 
Receiver, 134 So. 264, 16 La.App. 
323. 

4 C.J. p 748 note 67. 

76. Tex.—Callaway v. Western Un¬ 
ion Telegraph Co., Civ.App., 27 S. 

W. 2d 565. 

4 C.J. p 747 note 89. 

HubaiUitloa at regular eail of oanitj 
docket 

Ala.—Gorman v. State ex rel. Embry, 
198 So. 8. 240 Ala. 176. 

Beaewal of demurrer after ameud- 
meute 

Oa.—Southern Theatres Corp. v. 
Martin, 6 S.E.2d 89, 188 Ga. 862. 

76. Iowa.—Smith v. Chicago, etc., R. 
Co., 63 N.W. 128, 86 Iowa 202. 


N.M.—Hobbs V. Town of Hot Springs. 
106 P.2d 856, 44 N.M. 592. 

77. Va.—Creel v. Brown, 1 Rob. 
(40 Va.) 266. 

78. Va.—^Deckert v. Chesapeake 

Western Co., 46 S.E. 799, 101 Va. 
804. 

Beservatlou of deo&slou 

If decision on a special demurrer 
has been reserved it will be presumed 
that the Judge will properly pass 
thereon before trial. 

Ga.—Speck v. Speck, 166 S.E. 706, 
42 GaApp. 517. 

79. Ky—Botts v. Fitzpatrick, 6 B. 
Mon. 397. 

80. Miss.—Shirley v. Fearne, 83 
Miss. 663, 69 Am.D. 376. 

81. Colo.—Castner v. Gray, 131 P. 
404, 64 Colo. 661. 

88. Ky.—Smith v. Moss, 277 S.W. 
246, 211 Ky. 226. 

88.6 Ala.—Birmingham Water 

Works Co. V. Walker, 8 So.2d 827, 
243 Ala. 149. 

Ark.—Tyler v. Morgan, 217 S.W.2d 
606, 214 Ark. 667. 

Cal.—Sullivan v. Shannon, 77 P.2d 
498, 26 C.A.2d 422. 

Ga —Blckerstaff y. Ellis, 61 S.E.2d 
821. 204 Ga. 734. 

Flint Explosive Co. v. Edwards, 
66 S.E.2d 368. 84 Ga.App. 376— 

L. P. Gunson & Co. v. Garrett, 186 
S.E. 849, 68 Ga.App. 717. 

Kan.—State ex rel. McQueary v. 
Board of County Com'rs of Miami 
County, 216 P.2d 631, 168 Kan. 723 
Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Rawls, 1 So.2d 497, 191 
Miss. 573. 

Mo.—Jeck V. O’Meara, 107 S.W.2d 
782, 341 Mo. 419. 

N.C.—Ionic Lodge No. 72, F. & A. A. 

M. V. Ionic Lodge Free Ancient & 
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Accepted Masons No. 72 Co., 69 S. 
E.2d 829. 232 N.C. 252, reheard 
92 S.E.2d 73. 232 N.C. 648. 

Tex.—Thomas v. State Life Ins. Co., 
Civ.App., 123 S.W.2d 386. 

Utah.—Bowles v. Aoki, 167 P.2d 266, 
108 Utah 68. 

W.Va—Trevey v. Lindsey, 19 S.E. 
2d 618, 124 W.Va. 130. 

Bemnrrer treated as direoted to 
ameuded petition 

Ga.—Robertson v. Robertson, 26 S.E. 
2d 922, 196 Ga. 617. 

Beatus v. Darling Stores Corp., 
S3 S.E.2d 37, 72 Ga.App. 84. 

riling 

Where record on appeal contained 
no demurrer to pleading or indica¬ 
tion that a demurrer thereto was 
flled or passed by the court, district 
court of appeal was required to as¬ 
sume that no demurrer was died. 
Cal.—People v. Birch Securities Co., 
196 P.2d 143, 86 C.A.2d 703, certio¬ 
rari denied 69 S.Ct. 745, 836 U.S. 
936, 93 LEd. 1096. 

Nature 

Fact that a pleading is subject to 
only general or special demurrer 
raises no presumption on appeal that 
demurrer directed against such 
pleading was of appropriate nature. 
Ga.—Jones v. Fox, 83 S.E.2d 674, 90 
Ga.App. 599. 

83. Ala.—Evans v. McMahan, 1 Ala. 
46. 

84. Tenn.—Saunders v. Savage, Ch. 
App., 63 S.W. 218. 

86. Ill.—Wilcox V. Woods, 4 Ill. 61. 
Ind—Phillips v. Klepfer, 27 N.B.2d 

340, 217 Ind. 237. 

88. Colo.—Davis v. Peck, 65 P. 192, 
12 Colo.App. 259. 

87. Cal.—^Pive States Timber Co. v. 
Dwlnnell, 203 P. 410, 64 CJL 118. 
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filled and it is sometimes said that if the record 
does not show that a demurrer or exception was 
tried and decided the appellate court must assume 
that it was not.*^^ If, however, the record shows 
that the trial court considered a demurrer it will be 
presumed that a demurrer was properly before the 
court,75 and that all questions presented by the de¬ 
murrer were called to its attention, and considered 
by it.75 An inference that a demurrer was over¬ 
ruled cannot properly be drawn where, in any view 
of the law, it could not have been rightly over- 
ruled,77 or where the decree expressly states that the 
court declined to pass on the demurrer at that timers 
Moreover, a demurrer to a plea which was not ex¬ 
pressly disposed of must be regarded as having 
been sustained, where judgment was given for plain¬ 
tiff,7 9 or new pleadings were filed which meet all 
the objections and deficiencies indicated by the de- 
murrer.80 A recital that plaintiff elected to stand 
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on his replication also raises the presumption that a 
demurrer thereto was sustained and a concession 
by counsel that a demurrer was sustained, and his 
filing of an amendment to the pleading demurred to, 
will result in a presumption that the demurrer was 
sustained although the record docs not show what 
action was taken thereon.®* 

Miscellaneous presumptions. Various other pre¬ 
sumptions have been indulged in by appellate courts, 
in accordance with general rules,®*-® such as that 
a recital that defendant interposed a demurrer to his 
own plea was a clerical mistake;®® that opposing 
counsel was present in court on the granting of a 
motion to withdraw the answer and to file a de¬ 
murrer;®^ that there was a joinder in demurrer;®® 
that notice of a hearing on the demurrer was giv¬ 
en ;®® that there was no court rule requiring notice 
of hearing ;®7 that a demurrer was withdrawn be- 


CIv App., 157 S.W. 766—^Houston, 
E. & W. T. Ry. Co. v. Waltman, 
Civ.App., 132 SW. 618—Moore v 
Woodson, 99 S.W. 116, 44 Tex.Civ. 
App. 603. 

4 C.J. p 748 note 66—21 C J. p 450 
note 85 [a]. 

73. Idaho.—Eastern Idaho Loan & 
Trust Co. V. Blomberg, 113 P.2d 
406, 62 Idaho 497. 

Ky.—Struve v. Lebus, 136 S.W.2d 
654, 281 Ky. 407 

La.—Leonard v. Holmes & Barnes, 
Limited, App., 84 So 2d 109—Larey 
V. Meier, App., 61 So.2d 663. 

Tenn.—Gregory v. Merchants State 
Bank, 136 S.W.2d 466, 23 Tenn.App. 
667. 

Tex.—Hunter v. Grant, Civ.App., 41 
S.W.2d 246. 

Va.—Lowry v. Noell, 13 S.E 2d 312, 
177 Va. 238—Stonegap Colliery Co 

V. Hamilton, 89 S E. 306, 119 Va. 
271, Ann.Cas.l917E 60. 

W.Va.—Rosier v McDaniel, 28 S.E. 

2d 908, 126 W.Va. 434. 

4 C.J. p 748 note 66. 

74 . La.—Winn v. Veal-Wlnn Co.’s 
Receiver, 134 So. 264, 16 La.App. 
323. 

4 C.j! p 748 note 67. 

75. Tex.—Callaway v. Western Un¬ 
ion Telegraph Co.. Civ.App., 27 S. 

W. 2d 666. 

4 C.J. p 747 note 39. 

SabmiasloA at regular call of egnlty 
docket 

Ala.—Gorman v. State ex rel. Embry, 
198 So. 3, 240 Ala. 176. 

Beaewal of demurrer after amead- 
meute 

Oa.—Southern Theatres Corp. v. 
Martin, 6 S.B.2d 39, 188 Oa. 862. 

74, Iowa.— Smith v. Chicago, etc., R. 
Co., 63 N.W. 128. 86 Iowa 202. 


N.M.—Hobbs V. Town of Hot Springs, 
106 P.2d 866, 44 N.M. 692. 

77. Va.—Creel v. Brown, 1 Rob. 
(40 Va.) 266. 

78. Va.—Deckert v. Chesapeake 

Western Co.. 46 S.E. 799, 101 Va. 
804. 

Reservation of decision 

If decision on a special demurrer 
has been reserved it will be presumed 
that the Judge will properly pass 
thereon before trial. 

Ga—Speck v. Speck, 166 S.E. 706, 
42 GaApp. 617. 

79. Ky —Botts v. Fitzpatrick, 5 B. 
Mon. 397. 

80. Miss.—Shirley v. Fearne, 83 
Miss. 653, 69 Am.D. 375. 

81. Colo.—Castner v. Gray, 131 P. 
404, 64 Colo. 651. 

82. Ky,—Smith v. Moss, 277 S.W. 
246, 211 Ky. 226. 

88.5 Ala.—Birmingham Water 

Works Co. V. Walker, 8 So.2d 827, 
243 Ala. 149. 

Ark.—Tyler v. Morgan, 217 S.W.2d 
606, 214 Ark. 667. 

Cal.—Sullivan v. Shannon, 77 P.2d 
498, 26 C.A.2d 422. 

Ga—Bickerstaff v. Ellis, 61 S.E.2d 
821, 204 Ga. 734. 

Flint Explosive Co. v. Edwards, 
66 S.E.2d 368, 84 Ga.App. 376— 

L. P. Gunson & Co. v. Garrett, 186 
S.E. 849, 63 Ga.App. 717. 

Kan.—State ex rel. McQueary v. 
Board of County Com’rs of Miami 
County, 216 P.2d 631, 168 Kan. 723. 
Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Rawls, 1 So.2d 497, 191 
Miss. 673. 

Mo.—Jeck V. O’Meara, 107 S.W.2d 
782, 841 Mo. 419. 

K.C.—Ionic Lodge No. 72, F. & A. A. 

M. V. Ionic Lodge Free Ancient & 
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Accepted Masons No. 72 Co., 69 S. 
E.2d 829, 232 N.C. 262, reheard 
82 S.E 2d 73, 232 N.C. 648. 

Tex.—Thomas v. State Life Ins. Co., 
Civ.App., 123 S.W.2d 386. 

Utah —Bowles v. Aoki, 167 P.2d 266, 
108 Utah 68. 

W.Va.—Trevey v. Lindsey, 19 S.E. 
2d 613, 124 W.Va. 130. 

IHmurrer treated ac directed to 
aaueuded petition 

Ga.—Robertson v. Robertson, 26 S.E. 
2d 922, 196 Ga. 617. 

Beatus v. Darling Stores Corp., 
33 S.E.2d 37, 72 Ga.App. 84. 

Filing 

Where record on appeal contained 
no demurrer to pleading or indica¬ 
tion that a demurrer thereto was 
died or passed by the court, district 
court of appeal was required to as¬ 
sume that no demurrer was filed. 
Cal.—People v. Birch Securities Co., 
196 P.2d 143, 86 C.A.2d 703, certio¬ 
rari denied 69 S.Ct. 746, 836 U.S. 
936, 93 L.Ed. 1096. 

HTaturs 

Fact that a pleading is subject to 
only general or special demurrer 
raises no presumption on appeal that 
demurrer directed against such 
pleading was of appropriate nature. 
Ga.—Jones v. Fox, 83 S.E.2d 674, 90 
Ga.App. 699. 

83. Ala.—Evans v. McMahan, 1 Ala. 
45. 

841. Tenn.—Saunders v. Savage, Ch. 
App., 63 S.W. 218. 

85. Ill.—^Wilcox V. Woods, 4 Ill. 61. 
Ind.—Phillips V. Klepfer, 27 N.E.2d 
340, 217 Ind. 237. 

88. Colo.—Davis v. Peck, 66 P. 198, 
12 Colo.App. 269. 

87. Cal.—^Five States Timber Co. vl 
Dwinnell, 808 P. 410, 64 CJL 118. 
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to a declaration on only one of several grounds, the 
trial court impliedly rejected the other grounds.®®*® 

When several grounds of demurrer are assigned, 
and a general ruling thereon fails to show the 
grounds on which it is based, it is often held that 
it will be presumed that all grounds were passed up¬ 
on and decided in favor of the party obtaining the 
ruling.®® If there are both general and special 
grounds of demurrers, however, there are a num¬ 
ber of cases holding that the ruling will be pre¬ 
sumed to have been based upon the general grounds 
of demurrer but it has been held that, where both 
a special and general demurrer were filed and the 


order of the court recited that •‘said demurrers^ 
were sustained and the sustaining of the special de¬ 
murrer was proper and disposed of the case so as to 
render it unnecessary to pass on the general demur¬ 
rer, it will be assumed that no such action was tak- 
cn.7l 

Presumptions as to consideration or disposition of 
demurrers. In case it does not appear that there 
was any ruling or action of the lower court on a 
demurrer, and the case was otherwise disposed of, 
the appellate court will generally presume that the 
demurrer was waived or abandoned,*^® or was over- 


6M R.I,—^Fisher v. Andrews & 
Pierce. 72 A.2d 172. 76 R.I. 464. 

as. Ala.—tAlabama Home Building A 
Ltoan Aes’n v. Amos. 172 So. 102, 
2SS Ala. 367. 

Ga.—Hicks v. Liner, 62 S.E.2d 846. 
206 Oa. 232;—Peoples Loan Co. v. 
Allen, 84 S.B.2d 811, 199 Ga. 687— 
Fields V. Amall, 84 8.E.2d 692. 199 
Qa. 491. 

Cromer v. Dinkier, 60 S.E.2d 
482, 82 Ga.App. 227—Honour v. 
Smith, 147 S.E. 190, 38 Oa.App. 
387—Willingham, Wright & Cov¬ 
ington V. Glover, 111 S.E. 206, 28 
Ga.App. 894—^Atlanta Post Co. v. 
McHenry. 10S S.E. 324. 26 Ga.App 
841. 

8.C.—^Atlantic Joint Stock Land Bank 
of Raleigh v. Latta, 162 S.E. 68, 
164 S.C. 66—International Vegeta¬ 
ble Oil Co. V. 'I'ownsend. 162 S.E. 
876, 166 S.C. 1,03. 

70. Ala.—Maness v. Woodall, 148 
So. 744, 227 Ala. 88—Oden v. King, 
118 So. 609, 216 Ala. 604, 64 A.L.R. 
1418 

Hiss.—Neill V. Wells. 145 So. 341. 
164 Miss. 872. 

Tex.—Tackett v. Middleton, Com. 
App., 281 B.W. 1047, 44 A.L.R. 1148. 

Xisavs to amend 

(1) Where defendants in the court 
below demurred both generally and 
specially, and the demurrer was sus¬ 
tained without leave to amend, it will 
be presumed that the trial court sus¬ 
tained the general demurrer. 

Cal.—Noble v. California Prune & 
Apricot Growers’ Ass’n. 276 P. 
636, 98 C.A. 230. 

(2) On the other hand, the fact 
that a court sustaining a demurrer, 
where both a general and a special 
demurrer were interposed, allowed a 
motion to file another amended com¬ 
plaint if a copy was filed with the no¬ 
tice of motion stating a cause of ac¬ 
tion does not of itself warrant the 
presumption that only the general 
demurrer was sustained. 

Cal.—Bryson v« Gross. 267 P. 187, 88 
CJL 688. 


General demurrer expresilj sus¬ 
tained 

Where the decree expressly sus¬ 
tains the general demurrer going to 
the equity of the bill as a whole, and 
dismisses the bill and makes no ref¬ 
erence to the grounds of demurrer 
going to parts of the bill, it must be 
presumed that the trial court did not 
consider or pass on them. 

Ala.'—Sandlin v. Anders. 98 So. 299, 
210 Ala. 396. 

I Sustaining of special demurrer 

I In considering general demurrer 
to amended petition on review of 
Judgment overruling both general de¬ 
murrer and special demurrers there¬ 
to, court of appeals must consider 
amended petition as though trial 
court had sustained special demur¬ 
rers, which were erroneously over¬ 
ruled. 

Ga.—^Flint Explosive Co. v. Edwards, 
66 S.E.2d 368, 84 Ga.App. 876. 

71. Ky.—Walker v. Albert. 269 S.W. 
622, 207 Ky. 489. 

78. Ala.—McMillan v. State, 119 So. 
652, 218 Ala. 602—^Prince v. Prince, 
69 So. 906, 194 Ala. 456—Southern 
Indemnity Ass'n v. Ridgway, 67 So. 
446, 190 Ala. 334. 

American Workmen v. James, 70 
So. 976, 14 Ala.App. 477—^Harris 
Transfer & Warehouse Co. v. 
Moor. 66 So. 416, 10 Ala.App. 469. 
Idaho.—^Eastern Idaho Loan & Trust 
Co. v. Blomberg, 113 P.2d 406, 62 
Idaho 497. 

Ky.—Struve v. Lebus, 186 S.W.2d 
664, 281 Ky. 407—Gregory v. Har¬ 
lan Home Coal Co.. 206 S.W. 766, 
182 Ky. 624. 

La.—Fletcher v. Texas Co.. 124 So. 

686, 14 La.App. 614. 

Mo.—Davis v. Sims' Estate. App.. 80 
S.W.2d 894—Whitmire v. Law¬ 
rence, Barry and Stone Counties 
Mut. Ben. Ass'n. App., 286 SW. 
842. 

Nev.—^Home Lumber ft Coal Co. v. 
Hartford Mining Co., 81 P.2d 1068, 
68 Nev. 861, rehearing denied 83 
P.2d 1049, 68 Nev. 861. 

Okl.—^Abraham v. Gelwick, 268 P. 
84. 128 OkL 248. 
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Tenn.—Gregory v. Merchants State 
Bank, 186 S.W.2d 466. 23 Tenn. 
App. 667. 

Tex.—^Fidelity Union Fire Ins. Co. v. 
Pruitt, Com.App., 23 S.W.2d 681. 

Allied Underwriters v. Spillman, 
Civ.App., 145 S.W.2d 703, error re¬ 
fused—Fisher County Pipe Line 
Co. v. Snowden & McSweeney Co., 
Civ.App.. 143 S.W.2d 676—Fitzger¬ 
ald V, Lane, Civ.App., 126 S.W. 2d 
64, reversed on other grounds 165 
S.W.2d 602, 187 Tex. 614—Price v. 
American Surety Co. of New York, 
Clv.App., 69 S.W.2d 426—Lightsey 
Black ft White Cab Corporation v. 
Littlefield, Clv.App., 48 S.W.2d 
766—Lowry v. Saxton. Civ.App., 23 
S.W.2d 806—Senter v. Garland, 
Clv.App, 298 S.W. 614—Thompson 

V. Austin, CIv.App., 291 S W. 276— 
Carlisle v. Holland, Civ.App., 289 S. 

W. 116—Reeh v. Keeh, Civ.App., 
288 S.W. 276—Fort Worth Mut. 
Benev. Ass’n v, Jennings, Civ.App, 
283 S.W. 910—Harris v. Phillips, 
Civ.App., 280 S.W. 896—Green v. 
La Rue Oil Ass’n, Civ.App., 272 S. 
W. 623—Gardner v. Dorsey, Civ. 
App., 272 S.W. 266—Wichita Valley 
Ry. Co. v. Bevering, Civ.App., 272 
S.W. 260—Stallings v. Wood, Civ. 
App., 267 S.W. 637—Luse v. Beard, 
C1V.APP., 252 S.W. 243—San An¬ 
tonio ft A. P. Ry. Co. v. Liggett, 
C1V.APP., 262 S.W. 191—McBl- 
wrath ft Rogers v. Alexander. Civ. 
App., 260 S.W. 1061—Johnson v. 
Union Nat. Bank of Houston, Civ. 
App., 242 S.W. 293—^Landrum v. 
Turney, Civ.App., 239 S.W. 366— 
Modern Order of Prsetorians v. 
Niemann, Civ.App., 226 S.W. 438— 
Baker v. Streater, Civ.App., 221 
S.W. 1039, dismissed for want of 
jurisdiction—^Lipscomb v. Adamson 
Lumber Co., Civ.App.. 817 S.W. 
228—Beadle v. McCrabb, Civ.App., 
199 S.W. 866, error refused—City 
of Ft. Worth V. Reynolds, Civ. 
App., 190 S.W. 601—United 8 . S. 
Co. V. Houston Packing Co.. Civ. 
App., 177 S.W. 670—International 
ft G. N. Ry. Co. V. Owens, Civ. 
App., 166 S.W. 412—Indiana ft 
Ohio Live Stock Ins. Co. v. Smith, 
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ruled ;7I and it is sometimes said that if the record 
does not show that a demurrer or exception was 
tried and decided the appellate court must assume 
that it was not.*^* If, however, the record shows 
that the trial court considered a demurrer it will be 
presumed that a demurrer was properly before the 
court,and that all questions presented by the de¬ 
murrer were called to its attention, and considered 
by it.^® An inference that a demurrer was over¬ 
ruled cannot properly be drawn where, in any view 
of the law, it could not have been rightly over¬ 
ruled,^*^ or where the decree expressly states that the 
court declined to pass on the demurrer at that timeJ® 
Moreover, a demurrer to a plea which was not ex¬ 
pressly disposed of must be regarded as having 
been sustained, where judgment was given for plain¬ 
tiff,*^® or new pleadings were filed which meet all 
the objections and deficiencies indicated by the de¬ 
murrer.®® A recital that plaintiff elected to stand 
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on his replication also raises the presumption that a 
demurrer thereto was sustained and a concessioii 
by counsel that a demurrer was sustained, and his 
filing of an amendment to the pleading demurred to, 
will result in a presumption that the demurrer was 
sustained although the record does not show what 
action was taken thereon.®* 

Miscellaneous presumptions. Various other pre¬ 
sumptions have been indulged in by appellate courts, 
in accordance with general rules,®*-® such as that 
a recital that defendant interposed a demurrer to his 
own plea was a clerical mistake;®® that opposing 
counsel was present in court on the granting of a 
motion to withdraw the answer and to file a de¬ 
murrer;®^ that there was a joinder in demurrer;®® 
that notice of a hearing on the demurrer was giv¬ 
en;®® that there was no court rule requiring notice 
of hearing;®*^ that a demurrer was withdrawn be- 


Clv.App., 157 S W. 755—Tlouston, 
B. & W. T. Ry. Co. v. Waltman. 
Civ.App.. 132 SW. 518—Moore v. 
Woodson, 99 S.W. 116, 44 Tex.Civ. 
App. 503. 

4 C.J. p 748 note 65—21 C.J. p 460 
note 85 [a]. 

73. Idaho.—Eastern Idaho Loan & 
Trust Co. V. Blomberg, 113 P.2d 
406, 62 Idaho 497. 

Ky.—Struvo v. Lebus, 136 S W.2d 
664, 281 Ky. 407. 

La.—Leonard v. Holmes & Barnes, 
Limited, App., 84 So.2d 109—Larey 
V. Meier, App, 61 So 2d 553. 

Tenn —Gregory v Merchants State 
Bank, 136 S.W.2d 466, 23 Tenn.App 
667. 

Tex.—Hunter v. Grant, Civ.App., 41 
S.W.2d 246. 

Va.—Lowry v. Noell, 18 S E 2d 312, 
177 Va. 238—Stonogap Colliery Co. 

V. Hamilton, 89 S.E. 306, 119 Va. 
271, Ann.Ca8l917E 60. 

W.Va.—Rosier v. McDaniel, 28 S.E. 

2d 908, 126 W.Va. 434. 

4 C.J. p 748 note 66. 

74. La—Winn v. Veal-Wlnn Co.'s 
Receiver, 134 So. 264, 16 La.App. 
323. 

4 C.J. p 748 note 67. 

75. Tex.—Callaway v. Western Un¬ 
ion Telegraph Co., Civ.App., 27 S. 

W. 2d 666. 

4 C.J. p 747 note 89. 

Suhmissioa at ragnlar call of sanity 
doofcat 

Ala.—Gorman v. State ex rel. Embry. 
198 So. 3, 240 Ala. 176. 

Banawal of demnnrer after amead- 
mente 

Ga.—Southern Theatres Corp. v. 
Martin, 6 S.E.2d 89, 188 Ga. 862. 

76. Iowa.— Smith v. Chicago, etc.. R. 
Co.. 63 N.W. 128. 86 Iowa 202. 


N.M —^Hobbs V. Town of Hot Springs, 
106 P.2d 866. 44 N.M. 592. 

77. Va.—Creel v. Brown, 1 Rob. 
(40 Va.) 265. 

78. Va.—Deckert v. Chesapeake 

Western Co.. 46 S.E. 799, 101 Va. 
804. 

Beservatloa of dedsioa 

If decision on a special demurrer 
has been reserved it will be presumed 
that the judge will properly pass 
thereon before trial. 

Ga.—Speck v. Speck, 166 S.E. 706, 
42 GaApp. 617. 

79. Ky.—Botts v. Fitzpatrick, 6 B. 
Mon. 397. 

80. Miss.—Shirley v. Fearne. 83 
Miss. 663, 69 Am.D. 376. 

81. Colo.—Castner v. Gray, 131 P. 
404, 64 Colo. 551. 

88. Ky.—Smith v. Moss, 277 S.W. 
246, 211 Ky. 226. 

88.5 Ala.—Birmingham Water 

Works Co. V. Walker, 8 So.2d 827, 
243 Ala. 149. 

Ark.—Tyler v. Morgan, 217 S.W.2d 
606, 214 Ark. 667. 

Cal.—Sullivan v. Shannon, 77 P.2d 
498, 26 C.A.2d 422. 

Ga.—Bickerstaft v. Ellis, 61 S.E.2d 
821. 204 Ga. 734. 

Flint Explosive Co. v. Edwards, 
66 S.E.2d 368, 84 Ga.App. 376— 

L. P. Gunson & Co. y. Garrett, 186 
S.E. 849, 63 Ga.App. 717. 

Kan.—State ex rel. McQueary v. 
Board of County Com’rs of Miami 
County, 216 P.2d 631, 168 Kan. 723 
Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Rawls, 1 So.2d 497, 191 
Miss. 673. 

Mo.—Jeck V. O’Meara, 107 S.W.2d 
782, 841 Mo. 419. 

N.C.—Ionic Lodge No. 72, F. & A. A. 

M. V. Ionic Lodge Free Ancient & 
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Accepted Masons No. 72 Co., 69 S. 
E.2d 829, 232 N.C. 262, reheard 
92 S.E.2d 73, 232 N.C. 648. 

Tex.—Thomas v. State Life Ins. Co., 
Civ.App., 123 S.W.2d 386. 

Utah—Bowles v. Aoki, 167 P.2d 266, 
108 Utah 68. 

W.Va.—Trevey v. Lindsey, 19 S.E. 
2d 618, 124 W.Va. 180. 

IHmnrrsr treated as directed to 
amended petition 

Ga.—Robertson v. Robertson, 26 S.E. 
2d 922, 196 Ga. 617. 

Beatus v. Darling Stores Corp., 
83 SE.2d 37, 72 Ga.App. 84. 

riling 

Where record on appeal contained 
no demurrer to pleading or indica¬ 
tion that a demurrer thereto was 
filed or passed by the court, district 
court of appeal was required to as¬ 
sume that no demurrer was filed. 
Cal.—People v. Birch Securities Co., 
196 P.2d 143, 86 C.A.2d 708, certio¬ 
rari denied 69 S.Ct. 746, 836 U.S. 
936, 93 L.Ed. 1095. 

Nature 

Fact that a pleading is subject to 
only general or special demurrer 
raises no presumption on appeal that 
demurrer directed against such 
pleading was of appropriate nature. 
Ga.—Jones v. Fox, 83 S.E.2d 674, 90 
Ga.App. 699. 

83. Ala.—Evans v. McMahan, 1 Ala. 
46. 

84. Tenn.—Saunders v. Savage, Ch. 
App., 63 S.W. 218. 

85. Ill.—Wilcox V. Woods, 4 Ill. 61. 
Ind.—Phillips V. Klepfer, 27 N.B.2d 

340, 217 Ind. 237. 

86. Colo.—Davis v. Peck, 66 P. 192, 
12 Colo. App. 269. 

87. Cal.—^Five States Timber Co. v. 
Dwinnell, 203 P. 410, 64 CJL lit. 



§§ 1540-1541 APPEAL & ERROR 

fore submission of the case to the jury;^^ that a 
demurrer to a plea was sustained without objec¬ 
tion that a demurrer was sustained before the 
pleading demurred to was amended that an order 
sustaining a demurrer was set aside before judg¬ 
ment was entered for plaintiff and that the argu¬ 
ment of counsel preceding the striking off of a de¬ 
murrer was addressed to the sufficiency in law of 

the demurrer.®^ 

Rulings on demurrers included in the transcript 
as a part of the judgment on a former appeal are 
presumed to have been passed on by the appellate 
court when it reversed the judgment on such ap- 

peal.^^3 


6 C. J.S: 

§ 1541. Amended and Supplemental 

Pleadings in General 

All reatonabla praaumptiona will be Indulged In by the 
reviewing court with respect to amended and supple¬ 
mental pleadings and In favor of the trial eourt'e action 
concerning the same, where neceaaary to sustain the Judg¬ 
ment being reviewed. 

Generally, for the purpose of sustaining the judg¬ 
ment being reviewed, the appellate court will make 
all reasonable presumptions with respect to amended 
or supplemental pleadings,and in favor of the 
correctness of the trial court's action concerning the 
same;®^ and presumptions which would place the 


88. Miss —Robinson v. Prancls, 8 
Miss. 458. 

88 . Ind.—Harrison v. Martinsville, 
etc, R. Co., 16 Ind. 605, 79 Am D 
447. 

Ky.—Botts V. Fitzpatrick, 6 B Mon. 
397. 

80. Iowa.—Johnson v. Tostovln, 14 
N.W. 96. 60 Iowa 46. 

81. Cal.—Seaver v. Cay, 9 C. 564. 

98. D.C.—Mller v. Ambrose, 35 App. 

D.C. 75. 

93. Ala —Brotherhood of Painters. 
Decorators and Paperhangera of 
America v. Trlmm, 97 So. 770, 19 
Ala.App. 429. 

94. Cal. — Meyer v. State Bd. of 
Equalization, 267 P.2d 257, 42 C.2d 
376. 

Barrier v. Alexander, 224 P.2d 
436, 100 C.A.2d 497. 

Ill.—People V. Davidson, 103 N.E 
2d 600, 411 Ill. 267. 

Wilson V. Terminal R. Ass’n of 
St. Louis, 77 N.E.2d ^29. 333 Ill. 
App. 256—Britt in v. Standard Pe¬ 
can Co., 217 Ill.App. 511. 

N.Y.—Cohen v. Sllberstein, 248 N.Y. 

S. 97, 232 App.Div. 695. 

Okl.—Tulsa Red Ball Transfer Co. 
v. Whittaker, 54 P.2d 626, 176 Okl. 
29. 

Contents and natnre of pleading 

(1) Where an amended or supple¬ 
mental pleading does not appear in 
the record, the appellate court will 
make all such reasonable presump¬ 
tions as to its nature and contents 
as are necessary to support the 
Judgment of the lower court. 

Ala.—Hooper Motor Co. v. Harris, 
146 So. 618, 226 Ala 278. 

Arlz.—Floyd v. Hornbeck, 4 P.2d 
908, 39 Arlz. 178. 

Mich.—Buckeye Commercial Sav. 
Bank v. Protogere, 281 N.W. 65, 
250 Mich. 652. 

4 C.J. p 749 note 79. 

< (2) Where the clerk’s entry stated 
that the second paragraph of the an¬ 
swer was not on file and the tran¬ 
script disclosed that demurrer to said 
paragraph, was sustained and that 


defendants Immediately filed “third 
paragraph of answer,” on which is¬ 
sue was Joined, the supreme court 
must presume In favor of the clerk 
that the third paragraph was a mere 
amendment of the second, and that 
the second paragraph thereby ceased 
to be a necessary part of the record 
on appeal, nothing being shown to 
the contrary. 

Ind.—Jackson v. State, 142 NB. 1, 

194 Ind. 130. 

(3) On review of demurrers to 
plaintiff's amended petition, amend¬ 
ment must be especially construed 
most strongly against pleader. 

Ga.—Flint Explosive Co. v. Edwards, 

66 S.E.2d 368, 84 GaApp. 376. 

(4) Where divorce action was 
properly commenced and the par¬ 
ties agreed to try the Issues as If 
the action were for separate main¬ 
tenance, that plaintiff would file a 
separate maintenance petition, and 
that defendant would enter his ap¬ 
pearance and file a general denial 
thereto but such petition was not 
formally filed until after the trial, 
petition was deemed aii "amended 
petition” continuing the original suit, 
over whose subject matter trial 
court had 3 urisdictlon, and fact that 
petition had been given a new num¬ 
ber was Immaterial. 

Mo.—Brown v. Brown, App., 168 S. 

W.2d 173. 

Effoot of anundment 

Where, after filing of exception of 
no cause and no right of action by 
defendants, plaintiff filed amended 
petition, it would be assumed that 
this amendment cured point to which 
exception had been directed; inas¬ 
much as record disclosed no ruling 
on exception. It would be considered 
as having been overruled 
La.—Howard v. Howard, App., 90 So. 

2d 623, appeal transferred, 87 So. 

2d 726, 230 La. 62. 
railnre to amend 

Where appellant was given op¬ 
portunity to amend his complaint, 
but failed to do so, the district court 
of appeal would presume that he 
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had stated his case as strongly as 
it was possible for him to do. and 
would not give appellant further 
leave to amend. 

Cal.—Tokar v. Redman, 291 P.2d 
987, 138 C A.2d 350. 

95. Ala.—Life & Casualty Co of 
Tennessee v Street, 105 So 672, 
213 Ala. 588—J. C. Car land & Co 
V. Burke, 73 So. 10. 197 Ala 435 
Cal —Heffernan v. Bennett & Armour. 
230 l»2d 658, reheard 239 P 2d 129. 
and 243 P.2d 846, 110 C A 2d 564— 
Head V Logan, 102 P.2d 813, 39 
CA.2d 243—Schaad v. Barceloux, 
183 P. 716. 42 C A 337. 

Ga—Terrell v. Clarke, 122 S E. 718, 
32 GaApp. 39. 

Ill.—Kelly V. Ijchmann, 217 Ill App 
376, affirmed in part and revensed 
in part on other grounds 130 N E. 
375, 297 Ill 33. 

Mich—Simonelli v Cassidy, 59 N.W. 

2d 28. 336 Mich 635 
NM—^White v. Mayo, 246 P. 910, 31 
N.M. 3C6 

Tenn —Matthews v. Southern Coach 
Lines, 229 S.W.2d 340, 190 Tenn 
282 

Tex —Coffey v. Fort Worth & D. Ry. 
Co., Civ.App, 285 S.W.2d 453. 

Treatment of pleading as amended 

(1) Even though complaint imper¬ 
fectly stated a cause of action, in 
absence of showing to contrary, su¬ 
preme court would assume, where 
plaintiffs prevailed, that complaint 
was treated as amended to conform 
to the proof. 

Ark.—Checker Cab Co. of Hot Springs 
v. Leeper, 182 SW.2d 871, 207 Ark. 
799. 

(2) However, where seller, in buy¬ 
er’s action for breach of warranty 
relied on buyer’s failure to give re¬ 
quired statutory notice of claim for 
damages because of breach of war¬ 
ranty, and court refused to permit 
buyer to amend complaint to state 
cause of action in tort for fraud or 
negligence, Judgment for buyer could 
not be upheld on theory that court 
in rendering such Judgment treated 



5 C.J.S. 

trial court in error ordinarily will not be made.»« 

Unless there is some contrary showing which pre¬ 
vents the making of the particular presumption,97 
all reasonable presumptions will be made in support 
of the propriety of the trial court’s action in al- 
lowing98 or refusing^® an amendment or supple¬ 
mental pleading; and as between conflicting affida¬ 
vits on a motion for leave to amend it will be pre- 
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sumed that those in favor of the prevailing party 
are true.i 

It is sometimes said that where the evidence is 
not in the record, the appellate court will not as¬ 
sume that the trial court erred in refusing to allow 
an amendment and under such circumstances it 
will be presumed that the allowance of an amend- 


complalnt as amended to conform to 
proof. 

Wls.—Tews V. Marff, 16 NW.2d 795. 
246 Wis. 245, followed in O’Reilly 
V. Marg. 16 NW.2d 798, 246 Wl.«l 
250 and Hommy v Marg, 16 N.W 
2d 708, 246 Wls. 251. 

After remand 

Presumption is that after remand 
lower court's discretion in granting 
or withholding leave to amend will 
not be abused 

Iowa—Webber v K K liarlmcr 
Hardware Co., 16 N W.2d 286, 234 
Iowa 1381. 

98. Ala—Smith v Lambert, 72 So 
118, 196 Ala 2G0. 

Cal.—Diamond v Grath, 116 P 2d 
314. 46 C A 2d 443. 

Iowa—Swartzendrubor v. Polke, 218 
N W 62. 205 Iowa 382 
4 C.J. p 749 note 86. 

97. Cal —California Corrugated Cul¬ 
vert Co V. Stewart, 8 r.2d 1013, 
215 C 120 

Vt—Powell V. Rockwell, 124 A. 667, 
97 vt. 528 

98. Ark—Reason v Withington, 71 

5 W 2d 461, 189 Ark. 211 

Cal.—U. S Film Co v V. S Fidelity 

6 Guaranty Co., 180 P. 361, 44 C A 
227. 

Ind—Ralph J Rimer, Inc v Stanz. 
101 NE2d 428. 122 Ind.App 178— 
Frankfort Marine, Accident & Plate 
Glass Ins. Co v I^afayottc Tele¬ 
phone (’o., 129 N E 329, 79 Ind 
App 663—C II Maloney & Co v 
Whitney, 124 N E. 496, 71 Ind App. 
157. 

Mass —Cutter v. Arlington Con.st. Co . 
167 N.E. 266, 268 Mass. 88—Feder¬ 
al Nat. Bank v. O'Keefe, 165 N E 
897. 267 Mass. 76—Savage v. 

Walshe, 140 N.E. 787, 246 Mass 
170 

N.C.—Patterson v Champion Lum¬ 
ber Co , 94 S.E. 692, 175 N.C. 90. 
Ohio.—Moherman v. Nickels, 45 N.E 
2d 406, 140 Ohio St. 450, 143 A.L R 
1174. 

Tenn.—Tennessee Fertilizer Co. v. 
International Agr. Corporation, 243 
S.W. 81. 146 Tenn. 461. 

Caccamisl v. Thurmond, App., 
282 SW2d G33. 

Vt.—Patterson's Adm’r v. Modern 
Woodmen of America, 95 A. 692, 
89 Vt. 305. 

Wis.—Milwaukee County v. H. Neld- 


nor & Co., 263 N.W. 468, 220 Wls. 
186 

4 C.J, p 748 note 73 

Begalarity of proceedings presumed 

(1) The appellate court will pre¬ 
sume that all proceedings leading up 
to the allowance of an amended or 
supplemental pleading were regular 
and proper 

Cal.—Smith v. Bach, 199 P. 1106, 58 
CA. 63. 

(2) Hence, it may be presumed 
that there was a proper application 
to amend and a proper service of no- 
t Ice. 

Cal —Smith v. Bach, supra. 

Notice of hearing given 

Idaho—Boise Valley Traction Co. v. 
Ada County, 222 P. 1035, 38 Idaho 
350. 

Sufficient cause for flUug of supple¬ 
mental pleading 

Where a supplemental affidavit of 
defense is filed after a rule for Judg¬ 
ment was called for argument, it 
will be presumed, on appeal, that 
sufficient cause, within the meaning 
of a court rule, was shown to war¬ 
rant it.s filing 

Pa—Sulzner v Cnppeau, etc, Co., 72 
A 270, 223 Pa 87 

99. Cal —^Isline v Beauehamp, 84 P. 
2d 194, 29 C A 2d 340—Stewart v 
Indemnity Ins of North Amer¬ 
ica, 41 P 2d 182, 4 C.A. 386—Fran¬ 
cis v Independent Electrical Sup¬ 
ply Co, 165 P. 716, 33 C A. 482. 

Ga—Richard.son v. Hairrlcd, 44 S E. 
2d 237, 202 Ga. 610—State High¬ 
way Department v. Fidelity & De¬ 
posit Co. of Maryland, 147 S E. 522, 
168 Ga 288 

Baker V. Logan, 75 S.E 2d 826, 88 
Ga App 5—Smith v. Maron, 68 S 
E2d 546, 81 Ga.App. 175—Wilson 

V Ray, 13 S E.2d 848, 64 Ga.App 
640 

Ill —See Swanson v. Rose, 193 Ill. 
App 293, 

N.C—Osborne v. Town of Canton, 13 
SE.2d 266. 219 NC 130—Hogsed 

V Pearlman, 196 S E. 789, 213 N. 
C. 240. 

S.D—Stoefen v. Brooks, 297 N.W 
116, 67 S.D. 691. 

Tenn.—Cacramisi v. Thurmond, App , 
282 S.W 2d 633. 

Wyo—Tracy v School Dist No. 22 
in Sheridan County, 247 P.2d 163, 
70 Wyo 1. 

4 C.J. p 749 note 74. 
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The burden was on party except¬ 
ing to trial court’s ruling disallow¬ 
ing amendment to answer to show 
that amendment was proper, and tri¬ 
al court’s judgment would not be re¬ 
versed by court of appeals if It ap¬ 
peared that amendment was improper 
for any reason. 

Ga.—Smith v. Maron, 68 S E 2d 646, 
81 Ga.App. 175. 

Delay iu tendering amendment 

In view of the presumption against 
error by the trial court, where plain¬ 
tiff asserted that she was as a mat¬ 
ter of right entitled under Code Civ. 
Proc, 9 472, to amend her complaint 
once. It will be presumed that the 
amendment was not tendered until 
after trial of the issue raised by de¬ 
fendant’s demurrer, the amendment 
being permissible if previously tak¬ 
en. 

Cal.—Tutsch v. Director General of 
Railroads, 199 P. 861, 62 C.A. 650. 

Beasoa for disallowanos 

(1) Reviewing court will assume, 
in suiiport of judgment disallowing 
amendment to plea for undisclosed 
reason, that refusal was based on 
good reason, such as absence of ac¬ 
companying statutory affidavit. 

Ga —Lee v. Holman. 193 S E 68. 184 
Ga. 694, error dismissed—Campbell 
V. Gormley, 192 S E. 430, 184 Ga. 
647. 

(2) However, court will not so as¬ 
sume where it affirmatively appears 
that amendment to plea was disal¬ 
lowed on other specified grounds. 

Ga.—Campbell v. Gormley, supra. 

Pro forma action 

Where trial court granted defend¬ 
ant’s motion for judgment notwith¬ 
standing verdict, saying that In view 
of such ruling it was unnecessary 
to consider other motions for new 
trial and for leave to file amended 
affidavit of defense, reviewing court 
would assume that overruling of such 
other motions was pro forma. 

Pa—Tribulas v Continental Equita¬ 
ble Title & Trust Co., 200 A. 669, 
331 Pa. 283. 

1. Cal —Sudden Lumber Co. v. Sing¬ 
er. 284 P. 477, 103 C.A. 386. 

2. Ohio —Scottwood Realty Co. v. 
Bowman, 153 N.E. 172, 21 Ohio 
App. 244. 

4 C.J. p 749 note 75. 
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ment was properly made to permit the pleadings 
to conform to the proof.* 

When the record is silent on the subject, an ap¬ 
plication or request for leave to amend will not 
be presumed for the purpose of finding error in the 
disallowance of an amendment;^ but instead the 
court will presume that no leave was requested or 
no ofiFer of amendment made,® and that a party not 
shown to have asked for or offered an amendment 
did not desire to amend.® Moreover, an offer or 
motion to amend may be presumed waived where it 
has not been properly preserved or presented.^ 

If the trial court’s ruling could have properly 
been made in the exercise of a nonreviewable discre¬ 
tionary power, it will be presumed, unless it ap¬ 
pears that the ruling was made as a matter of law,® 
that the ruling was made as a matter of discre¬ 
tion.® 

An amended or supplemental pleading shown by 


the record will, when it is necessary to sustain the 
judgment and nothing to the contrary appears, often 
be presumed to have been properly and timely 
filed,l® with leave of court where necessary and 
to have been regularly served on the opposite par¬ 
ty,or, if it appears that no serVice was made, it 
will be presumed that the amendment was merely a 
formal one for which no service was necessary.^* 
However, the presumption of due allowance of an 
amendment may be rebutted,^* and it may be as¬ 
sumed that an offered amendment was not allowed 
where a proper existence of the amendment would 
render the judgment erroneous,^® as may lack of 
service of an amended pleading where that is in 
harmony with the ruling of the court.^® If it ap¬ 
pears that an amended pleading was irregularly and 
improperly filed, it will be presumed that the lower 
court treated it as a nullity.^^ 

It may be assumed under some circumstances that 
the abstract of the record sets out the petition as 


Cal.—Bakersfield Sandstone Brick 
Co. V. Cascade Oil Co., 23 P.2d 423, 
132 C.A. 633. 

Ind.—Roy v. Scales. 133 N.E. 924, 77 
Ind.App. 619—Dietrich v. Minas, 
109 N.E. 930. 61 Ind.App. 333— 
Laramore v. Blumenthal, 108 N.E. 
602. 68 Ind.App. 697. 

Mont.—Skillen v. Harris, 8 P.2d 1054, 
90 Mont. 389. 

Or.—Barr v. Woodbury, 300 P. 497, 
136 Or. 647. 

Wash.—^Hamilton v. Klona-Benton 
Irr. Diet.. 276 P.2d 583, 46 Wash. 
2d 644—Lee v. Gorman Packing 
Corporation, 282 P. 205, 154 Wash. 
376. 

4. Cal.—Aalwyn v. Cobe, 142 P. 79, 
168 C. 166. 

Allen V. Stellar, 288 P. 866, 106 
C.A. 67. 

4 C.J. p 749 note 86. 

a. Cal.—^Hansen v. Carr, 238 P. 1048, 
73 C.A. 611. 

Mont.—Shampagne v. Keplinger, 252 
P. 803, 78 Mont. 114. 

8. Ala.—Dickerson v. Schwabacher, 
68 So. 986, 177 Ala. 371. 

Box V. Metropolitan Life Ins. 
Co., 168 So. 209, 27 Ala.App. 21, re¬ 
versed on other grounds 168 So. 
216, 232 Ala. 1 and 168 So. 217, 232 
Ala. 321, certiorari denied 168 So. 
220, 232 Ala. 447. 

4 C.J. p 749 notes 83, 84. 

7. N.H.—^McIntyre v. McIntyre, 171 
A. 329, 86 N.H. 479. 

Philippine.—Reyes v. Harty, 21 Phil¬ 
ippine 422. 

a S.C.—Elliott V. Carroll, 184 S.E. 
92, 179 S.C. 329. 

Vt.—Powell V. Rockwell, 124 A. 667, 
97 Vt. 628. 

4 C.J. p 749 note 81. 


9. Me.—Tuttle v, Somerset County 
Com’rs, 164 A. 641. 181 Me. 476— 
Consolidated Rendering Co. v. Har¬ 
rington, 96 A. 724. 114 Me. 394. 

Tenn.—Caccamisi v. Thurmond, App., 
282 S.W.2d 633—Chattanooga Ice 
Delivery Co. v. George P. Burnett 
Co., 147 S.W.2d 760, 24 Tenn.App. 
636. 

Vt.—Jones V. Williams, 109 A, 803, 94 
Vt 176. 

10. Tex.—Gourley v. Eastman, Civ. 
App., 70 S.W.2d 806. 

4 C.J. p 749 note 76. 

Presvmptioa as to serrloe after an¬ 
swer 

Fla.—Hardee v. Richardson, 47 So. 2d 
620. 

11. Ark.—Sallee v. Bank of Corn¬ 
ing, 203 S.W. 276, 134 Ark. 109. 

Pla.—Berry v. Perdido Realty Co., 
93 So. 171. 84 Fla. 134. 

Mo.—^Warren v. Royal Exchange As- 
sur. Co., App., 205 S.W.2d 744. 

Or.—New Amsterdam Casualty Co. 
V. Terrall, 107 P.2d 843, 166 Or. 
390. 

Tex.—Davis v. Krupp, Civ.App., 76 
S.W.2d 309—Figueroa v. Madero, 
Civ.App., 201 S.W. 271. 

Rebuttal by allegations in motion for 
new *^**e-^ 

An allegation in a motion for a 
new trial that the court erred in re¬ 
fusing permission to file a trial 
amendment of the petition is insuffi¬ 
cient to overcome the presumption 
by the appellate court that it was 
filed under leave of court. 

Tex.—Davis v. Krupp, CivA.pp., 76 
S.W.2d 809. 

18. Cal.—Gould V. Crawford, 192 P. 
88, 48 C.A. 389—Gaddis Y. Grant, 
179 P. 410, 89 C.A. 437. 
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N.T.—Millard v. Delaware, L. & W. 
R. Co.. 197 N.Y.S. 747, 204 App. 
Dlv. 80. 

Tex.—Farmer v. Cassity, Civ.App., 
262 S.W.2d 788. 

4 C.J. p 749 note 77. 

ISffeot of insnlBcient waiver of fur¬ 
ther notice 

In a mortgage foreclosure, an in¬ 
sufficient waiver of further notice 
after service of the original com¬ 
plaint does not prevent the opera¬ 
tion of the presumption on appeal 
that proper service of amendments 
to the complaint were made. 

Ala.—Gould V. Crawford, 192 P. 88, 
48 C.A. 389. 

13. Mont.—Barber v. Briscoe, 19 P. 
689, 8 Mont. 214. 

14. Wis.—Orton v. Noonan, 81 Wis. 
90. 

15. Mo.—^Mentzer v, Mentzer, 30 S. 
W.2d 146, 825 Mo. 941. 

16. N.M.—^Armstrong v. Concklin, 
202 P. 986, 27 N.M. 650. 

Ruling against motion that amend- 
ed matter be taken as confessed 
Where the transcript shows the 
filing of an amended answer and 
that for more than twenty days 
thereafter no reply was filed, and 
that defendant's motion that the an¬ 
swer’s new matter be taken as con¬ 
fessed was overruled, it will be pre¬ 
sumed, in the absence of a contrary 
showing, that the court found the 
answer had not been served on plain¬ 
tiff's counsel previous to filing and 
that plaintiff was not in default. 

N.M.—^Armstrong v. Concklin, supra. 

17. Ark.—^Bentley v. Dickson, 1 Ark. 
166. 

Tex.—Pridgin v. Strickland, 8 Tex. 
427, 68 Am.D. 124. 
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amended,!^-® and it will generally be presumed that 
a paper copied in the record and certified by the 
clerk of the lower court to be a copy of an amend¬ 
ed pleading is a copy thereof,^8 but it cannot be 
presumed that a pleading set out in the record is an 
amended pleading where, although it is recited that 
an amended pleading was filed, the record other¬ 
wise indicates that the pleading in the record is the 
original pleading.^® 

Allegations in an original pleading which are omit¬ 
ted from an amended pleading will be presumed to 
have been purposely omitted because not sustainable 
by proof,20 unless such allegations have been omitted 
pursuant to an order of the court striking them, in 
which case no voluntary abandonment thereof can 
be assumed.2i 

When the court has erroneously sustained a gen¬ 
eral demurrer to a plea to which both a general 


APPEAL & ERROR U 1541-1542 

and special demurrer has been filed, and the record 
is silent as to whether defendant had an opportunity 
to amend to meet the objections of the special de¬ 
murrer, it will be assumed that no such opportunity 
to amend was given .22 

§ 1542. -Amendments Regarded as Made 

Necttttary or dtslrable amendments to the pleadinos 
not shown by the record to have been made will often be 
regarded by the appellate court as having been made. 

Quoted In: Nev.—Teeper v. Herz, 184 P.2d 1006, 1008, 64 
Nev. 497. 

As a general rule, sometimes by virtue of statutory 
authority, necessary or desirable amendments to 
pleadings not shown by the record to have been 
made, and which should have been allowed if re¬ 
quested, will, in the furtherance of justice, be re¬ 
garded by the appellate court as having been made.28 


173 Xatorlinsation 

Where plaintiffs* abstract of the 
record failed clearly to show that it 
set out pleadings on which case was 
tried, but defendant’s abstract show¬ 
ing that plaintiffs amended their pe¬ 
tition did not show that plaintiffs 
filed an amended petition, supreme 
court would assume that plaintiffs 
amended their original petition by 
Interlineation and that plaintiffs' ab¬ 
stract set out the petition as amend¬ 
ed. 

Mo.—Heln v. Payne, 144 S.W.2d 122, 
346 Mo. 967. 

18. Ind.—Indianapolis Union R. Co. 
V. Houlihan. 60 N.E. 943, 157 Ind. 
494, 64 L.R.A. 787. 

19. Ind.—Dederlck v. Baumgartner, 
92 N.E. 663, 46 Ind.App. 403. 

80. Ill.—Hubbard v, Dunne, 116 N. 
E. 210, 276 Ill. 698. 

81. Wash.—Haynes v. City of Seat¬ 
tle, 151 P. 789, 87 Wash. 376. 

88. Ga—Honour v. Smith, 147 S.E. 
190, 39 Ga.App. 387. 

83. Ala.—Roberts v. Lindsey, 7 So. 
2d 82, 242 Ala. 522—Nelson v. Boe, 
148 So. 311, 22$ Ala. 682—Summers 
y. Summers, 118 So. 912, 218 Ala. 
420. 

Ill.—Ohlendorf v. Bennett, 241 Ill. 
App. 637—People v. May, 198 Ill. 
App. 626, affirmed 114 N.E. 686, 
276 Ill. 332—Chicago Great West¬ 
ern R. Co. V. Mitchell, 70 Ill.App. 
188. 

Ind.—Freas v. Custer, 166 N.E. 434, 
201 Ind. 159—Carpenter v. Sheldon, 
22 Ind. 269—Hobbs v. Cowden, 20 
Ind. 810—Case v. Wandel, 16 Ind. 
469. 

Graves v. Graves, 112 N.E.2d 
869, 123 Ind.App. 618—Public Serv¬ 
ice Co. of Ind. V. Dalbey. 86 N.E. 
2d 868, 119 Ind.App. 406—Curtis 
Storage 4k Transportation Co. v. 


Rosenberg. 21 N.E.2d 440, 106 Ind. 
App. 622—Metropolitan Life Ins. 
Co. V. Schneider, 193 N.E. 690, 99 
Ind App. 670—General Motors 
Truck Co. V. Perry, 192 N.E. 720, 
99 Ind. App. 867—International 
Harvester Co. of America v. Haas, 
163 NE. 613, 88 Ind.App. 267— 
Deutsch V. Schmidt, 161 N.E. 865, 
87 Ind App. 414. 

Kan.—Chapman v. Watson, 296 P. 
654, 132 Kan. 324. 

Ky.—Young v. Barnett, 80 S.W.2d 16, 
268 Ky. 330. 

La.—Sample v. Whitaker, 182 So. 
511, 171 La. 949. 

Davis V. Demars, App., 159 So. 
634. 

Mich.—Peterson v. Cleary, 241 N.W. 
860, 267 Mich. 640—^Anderson v. 
Nelson, Olson 4k Nelson, 226 N.W. 
830, 248 Mich. 160—King v. Bird, 
222 N.W. 183, 246 Mich. 93—Rathje 

V. Siegel, 220 N.W. 668, 243 Mich. 
376—Rlmmele v. Huebner, 167 N. 

W. 10, 190 Mich. 247. 

Minn,—Wlsmo Co. v. Martin, 244 N. 

W. 76, 186 Minn. 693. 

Mo.—Savage v. Union Electric Light 
4k Power Co., App., 86 S.W.2d 97— 
General Motors Acceptance Corpo¬ 
ration V. Lyman, App., 78 S.W.2d 
109—Hall V. Hein, App., 263 S.W. 
614. 

Mont.—^Ellinghouse v, Ajax Live 
Stock Co., 162 P. 481. 61 Mont. 276, 
L.R.A.1916D 836. 

Neb.—Curren v. All Persons Having 
or Claiming Any Interest in Cer¬ 
tain Real EsUte, 31 N.W.2d 406. 
149 Neb. 477. 

Nev.—Deeper v. Hers, 184 P.2d 1006, 
64 Nev. 497. 

N.H.—^De Rochemont v. Holden, 106 
A.2d 43, 99 N.H. 80. 

N.J.—Peacock v. De Lap, 56 A.2d 
406, 186 N.J.Law 861—^Vaughan’s 
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Seed Store v. Morris April 4k Bros., 
7 A.2d 868, 123 N.J.Law 26. 

N.T.—Garrison v. Newman, 227 N.T. 
S. 78, 222 App.Div. 498—Hauswald 
V. Katz, 224 N.T.S. 464, 222 App. 
Div. 661. 

Cassidy’s, Limited, v. Rowan, 164 
N.Y.S. 208. 

Okl.—Ashinger v. White, 282 P. 860, 
106 Okl. 19—Runyan v. Herrod, 
162 P. 196, 62 Okl. 87. 

Pa.—Miller, for Use of Thrift Drug 
Co. V. Michael Morris Inc., 68 A. 
2d 44, 861 Pa. 118—McGregor’s Es¬ 
tate V. Young Tp., 88 A.2d 313, 860 
Pa. 93—^Minkin v. Minkin, 7 A. 2d 
461, 336 Pa. 49—Ronca v. British 
& Foreign Marine Ins. Co.. Limit¬ 
ed, of Liverpool, England, 172 A. 
476, 314 Pa. 449—Bally v. Ramsey, 
132 A. 712, 285 Pa. 621. 

Bell Telephone Co. of Pennsyl¬ 
vania V. Baltimore 4k O. R. Co., 38 
A.2d 732, 165 Pa.Super. 286—Stand¬ 
ard Furnace Co. v. Roth, 166 A. 
600, 102 Pa.Super. 341—Fonder v. 
Rosenstein, 63 Pa.Super. 161. 

Va.—^American Peanut Corporation v. 
Newsoms Supply Co., 107 S.E. 660, 
130 Va. 19. 

Wash.—Smith v. Loveland Mut. Co., 
278 P. 676, 162 Wash. 646—Church 
V. Brown, 272 P. 611, 160 Wash. 178 
—Finos V. Netherlands American 
Mortg. Bank, 266 P. 167, 147 Wash. 
86—Petro Paint Mfg. Co. v. Tay¬ 
lor, 265 P. 166, 147 Wash. 168— 
Skibsaktieselskapet Bestum III y. 
Duke. 230 P. 660, 131 Wash. 467— 
Toadvine v. Northwest Trust 4k 
State Bank. 224 P. 22, 128 Wash. 
611—Gregg v. Gregg, 200 P. 1084, 
117 Wash. 164—Daniel v. Daniel. 
181 P. 216, 106 Wash. 669—Knee- 
land Inv. Co. V. Berendes, 142 P. 
869, 81 Wash. 372—Allend v. Spo¬ 
kane Falls, etc., R. Co,, 68 P. 244, 
81 Wash. 824. 
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This is particularly true where, the amendment re¬ 
lates to merely formal or technical matters 
where the case has been tried or treated in the lower 
court as if the pleading were sufficient or the amend¬ 
ment in fact made or where the parties agreed to 
the amendmcnt.2® 


In accordance with the above rule it is frequently 
held, at least where no surprise or prejudice will 
result,the issues are clearly defined by the evi¬ 
dence,^8 the sufficiency of the pleadings has not 
been attacked by demurrer or otherwise,28 or no ob¬ 
jection has been made to the reception of the evi- 
dence,28 that the appellate court may regard the 


Wis.—Karle v. Town of Common¬ 
wealth. 295 N.W. 687, 236 Wls. 600 
—Van de Yacht v. Town of Hol¬ 
land. 259 N.W. 604, 217 Wls. 676 
—Schilling V. Milwaukee Bedding 
Co., 221 N.W. 743. 197 Wis. 260— 
Savich V. Hines, 182 N.W. 924, 174 
Wis. 181. 

4 C.J. p 749 note 91—28 C.J. p 1320 
note 83—37 C.J. p 113 note 1 [a] 
(3)—47 C.J. p 694 note 98—67 C.J. 
p 1076 note 16. 

dfloneiidmMit errmeously refnsed 

Where a proposed amendment to 
the complaint was Improperly re¬ 
fused, the appellate court on trial de 
novo will consider the complaint as 
properly amended. 

N.D.—Holler v. Aamodt, 163 N.W. 
466, 31 N.D. 11. 

Amsadment to nLiJce more speolflo 

On appeal from an order reinstat¬ 
ing a case after dismissal, the com¬ 
plaint, if less specldc than it should 
have been, will be considered to have 
been amended. 

Wash.—Harringer v. Keenan, 201 P. 
306, 117 Wash. 311. 

ICatter Improperly set up by supple- 
mental pleading 

If matter which should have been 
set up by amendment is Improperly 
allowed to be set up in a supple¬ 
mental pleading, the appellate court, 
in the absence of an assignment of 
error based on such irregularity, may 
treat the supplemental pleading as 
a properly allowed amendment to the 
original pleading 

Or—Hetrick v Gerlinger Motor Car 
Co„ 164 P. 379, 84 Or 133. 

24. Ala.—Caudle v. Cotton, 173 So 
847, 234 Ala. 126. 

Fla.—Overly v Overly, 66 So.2d 706. 
Ind—Louisville & S. I. Traction Co. 
v. Lloyd, 105 N.E. 619, 58 Ind. 
App. 39. 

Kan.—Sheahan v. United States Fi¬ 
delity & Guaranty Co., 163 P. 172, 
99 Kan. 704. 

Mich.—Lucy v. Dowd, 281 N.W. 314, 
285 Mich. 630. 

Wash —Eshbaugh v. Adams, 244 P. 

397, 138 Wash. 113. 

4 C.J. p 760 note 97. 

26. Arlz.—Commercial Credit Co. v. 

Street, 291 P. 1003, 37 Arlz. 204. 
Cal.—Steele v. Conway, 287 P.2d 189, 
135 CA.2d 363. 

Ga.—Newill v. Atlanta Gas Light 
Co., 172 S.E. 232, 48 Ga.App. 226. 


Ill.—Bildhaucr v. Slovcnska Narod- 
na Podporna Jednota, 234 Ill.App 
850 

Ind —Chicago. I. & L. Ry. Co. v 
Gorman, 106 N.E. 897, 58 Ind.App. 
381. 

Kan—Burgner-Bowman Lumber Co 

V. McCord-Klstlet Mercantile Co, 
216 1’. 81.5. 114 Kan. 10, 35 A.L R 
242 

Ky —Anglin v. Anglin, 82 S.W.2d 
429, 259 Ky 373 

La —Parr v. Rogers, App , 71 So.2d 
669. 

Me.—Sawyer v. White, 132 A. 421, 
12.5 Me 206—Maxim v. Thibault, 
126 A. 869, 124 Me. 201. 

Mich.—Thrall v. Pore Marquette Ry 
Co.. 241 N.W. 235, 257 Mich. 269. 
Mo.—Citizens' Trust Co. v. Going. 
232 SW. 906. 288 Mo 505. 

Payne v. Bankers* & Shippers' 
Ins Co of New York, App, 77 S. 

W. 2d 183—Sternkopt v. Cawein, 
App., 63 SW.2d 443. 

N H —Cobb V. Morrison, 104 A. 829, 
79 N.H. 74. 

NM—Valley Products Co v. Roybal, 
19 P.2d 187, 37 NM 112—Sando¬ 
val V. Unknown Heirs of Vigil, 
185 P 282, 25 N M 536. 

Okl—Purdy v Foster, 234 P. 760, 
109 Okl. 57—Owens v. Taylor, 213 
P. 300, 90 Okl 96 

Pa—Hug v. Hall, 79 Pa Super 392. 
RI—Beaudettc v Cavedon, 145 A 
874, 50 RI 140—Joyce v Cary, 113 
A 2. 43 U 1 382 

Wash—Dahlhjelm Garages v. Mer¬ 
cantile Ins Co of America, 270 P. 
434, 149 Wash 184 

Wyo.—Miracle v Barker, 136 P 2d 
678, 59 Wyo. 92. 

4 C.J. p 750 notes 1-3. 

26. Pa.—Grim v. Kohn, 53 Pa Super. 
59. 

27. Cal.—Hayes v. Richfield Oil 
Corp., 240 P.2d 580, 38 C.2d 375 

Ind.—Wise v Curdes, 40 N E 2d 122, 
219 Ind. 60C—Soriontino v Cun¬ 
ningham, 39 N K 2d 473, 111 Ind. 
App. 212—London & Lancashire 
Ins. Co., Limited, of London v. 
Mason, 168 N E. 702, 90 Ind App. 
305—Louisville & S. I. Traction 
Co. v. Lottlch, 106 N.B. 903, 59 
Ind App. 426. 

Kan.—Gill v. Smith, 245 P. 1041, 121 
Kan 18 

Mich —Waters v National Spring & 
Wire Co., 211 N.W. 627, 237 Mich. 
299. 

Mo.—Porter v. Equitable Life Assur. 
Soc. of U. S., App., 71 S.W.2d 766. 
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N.Y.—Bennett v. Kazvinl, 119 N.Y.S. 
2d 530. 

Okl.—Ada-IConawa Bridge Co. v. Car¬ 
go, 21 P.2d 1, 163 Okl. 122. 

Pa—Cohen v. Marian, 90 A.2d 373,. 
171 Pa Super. 431. 

Wash.—Dial v. Dominick, 300 P. 1061, 
163 Wash. 253—Schlrmer v. Neth- 
ercutt. 288 P 265, 157 Wash. 172— 
Johnson v. Grays Harbor R. & 
Light Co., 253 1*. 819, 142 Wash. 
520—O'Neill V. Matthews, 218 P. 
222, 126 Wash. 360—Foy v. Pacific 
Power & Light Co., 188 P. 614, 110 
Wash. 248 

28. Ark—Greenfield v. Peay, 209 S. 
W. 730, 137 Ark. 652. 

29. Ark.—Unions ij Life Ins. Co v. 
Powers. 20 SW.2d 610, 180 Ark. 
154—Dumas v. Daniels, 11 S.W 2d 
6, 178 Ark. 489. 

Ind —Boston v. Chesapeake & O. Ry 
Co, 61 N.E 2d 326. 223 Ind 426— 
Rushville Nat Bank of Rushville 
v. State Life Ins Co, 1 N.E 2d 445, 
210 Ind 492. 

Guckonberger v. Shank, 37 N.E. 
2d 708, 110 Ind App 442 
Mo —Smith v. Atlanta Lifo Ins. Co , 
App, 102 S W.2d 767. 

Mont—Kiley v Danahey, 202 P. 1110. 
61 Mont 608—Ellinghou.se v. AJas. 
Live Stock (^) , 1.52 P. 481, 51 Mont 
275, LR A 1916P 83C 
Okl —Mitchell v Dudas. 30 P.2d 179, 
167 Okl 390—Persons v. Hocnan, 
2.30 P 502, 104 Okl 86 
Wash —Andor.son v. Anderson, 93 P 
2d 290. 199 Wash. 696—Labonilc 

V Canneiy Woikeis’ and Faim 
Laborers' Union, 86 P.2d 189, 197 
Wash 543 

30. Ark—Parker v. Jones, 253 S.W. 
2d 342, 221 Ark. 378—Farmers Un¬ 
ion Mut. Ins. Co. V. M^yman, 251 
SW2d 819, 221 Ark 1—Hutcheson 

V Clapp, 226 SW2d 646. 216 Ark 

617—Robeson v Hicks, 216 S.W.2d 
1017, 214 Ark. 696—Sprawls v. 

Hawkins. 207 S W.2d 42. 212 Ark. 
627—Jonehboro Coca-Cola Bottling 
Co. V Holt, 110 S.W.2d 636, 194 
Ark 992—Vincennes Steel Corp. v. 
Derryberry. 106 S.W.2d 671, 194. 
Ark. 37—Missouri Pac. R. Co. v. 
Brown. 66 S.W.2d 1070, 188 Ark. 
1167—Street v. Shull, 58 S.W.2d 
932, 187 Ark. 180—Hendrick v. 

Hendrick, 21 S.W.2d 961, 180 Ark. 
650—Henson & Sons Coal Co. v. 
Strickland, 288 S W. 5. 162 Ark. 
203, 21 A.L.R. 828—Whitney v. 

Mixon, 200 S.W. .U&. 132 Ark. 24— 



Appeal & EmxnH § 


5 G» J* S» 

pleadings as having been amended to conform to | the issues made 


Clow V. Watson, 187 S.W. 175, 124 
Ark. 388. 

Idaho.—Sarvls v. Childs Bond & 
Mortgrafire Co., 286 P. 914, 49 Idaho 
79. 

Xnd.—Boston V. Chesapeake ^ O Ry. 
Co., 61 N.B2d 326, 223 Ind 425. 

Owens V. Downs, 98 N E 2d 914, 
121 Ind App. 294—Van Drake v 
Thomas, 38 N E.2d 878, 110 Ind 
App. 686—^Hooper v. Preuss, 37 
T7.E2d 687, 109 Ind App. 638-—Ex- 
chang:e Bank of Warren v Weiner, 
170 NE. 788, 92 Ind App. 692— 
Horwltz Bros v DedlofC, 141 N E. 
85, 80 Ind App 388—Davis v Hunt¬ 
er, 138 NE 785, 79 Ind App 462 

Kan —Horvllle v Lehlffh T’ortland 
Cement Co., 182 P. 648, 106 Kan 
805. 

La—Succession of Caranne, App., 
147 So 662. 

Me —Hoskins v. Banffor & A R Co , 
195 A 363. 136 Me 285 

— Paul V. University Motor 
Sales Co, 278 N W. 714, 283 Mich 
687. 

Mo—Jankowski v. Delfert, 201 S.W 
2d 331, 356 Mo. 184—Ilallauer v 
Lack(*y. 188 S W 2d 30. 353 Mo 

1244—Copeland v. Terminal It 
Ass*n of St. IjOui.s, 182 S W 2d 600. 
353 Mo 433, certiorari denied 65 S 
Ct. 554, 323 US 709. 89 L Ed 037 
—Rainwatt'r v. Wallace, 174 S.W. 
2d 835, 351 Mo 104 4~Jcnkins v 
Kurn, 156 S W 2d 668, 348 Mo 942 
—Tlfifenfritz v. Missouri Power & 
Liffht Co. 101 SW2d 723, 340 Mo 
€48 

KimbroujiTh v. Gross, App , 268 S 
W 2d 56—Feltz v Pavlik, App . 257 
SW2d 214—S<-hroedGr v. Zykan. 
App, 255 S.W 2d 105—Young v 
City of St. Louis, App, 178 S.W 2d 
€41—Cannon v S S Kresgre Co, 
116 SW2d 559. 2.33 Mo App 173— 
Evans V Massman C^onst Co, 115 
S.W.2d 163, 232 Mo.App. 1106, re¬ 
versed on other grounds 122 S W 
2d 924, 343 Mo. 632—Gannaway v 
Pitcairn, App, 109 S W.2d 78— 
Smith V Atlanta Life Ins. Co . 
App, 102 S.W.2d 767—McCullough 
V. Chicago, R. I & P. R. Co., App , 
88 S W 2d 400—Sternkopt v Ca- 
wein, App, 63 S,W.2d 443—Gilli¬ 
land V Bondurant, App, 61 S W.2d 
659, affirmed 69 S W.2d 679. 332 Mo. 
881—Ridenhour v. Oklahoma Con¬ 
tracting Co., App., 46 S W.2d 108 
—Durnison v. Souders, 35 S W.2d 
619, 225 Mo App. 1169—Oliver v 
City of Vandalia, App, 28 S.W 2d 
1044—Blako v. White, App., 300 
S.W. 813. 

Mont.—Cal ey v. Kohlstad, 292 P.2d 
995—Clausen v. Armington, 212 P. 
2d 440, 123 Mont. 1—Wilkinson v 
Bell, 168 P.2d 601, 118 Mont. 403 
—Stevens v. Woodmen of the 
World, 71 P.2d 898, 106 Mont 121 
—Cocanougher v. Montana Life 


Ins. Co., 64 P 2d 846, 103 Mont. 536 
—Bray v. Cove Irr. Dist, 284 P. 
639, 86 Mont. 662—Shaw v Mc¬ 
Namara & Marlow. 278 P. 836, 86 
Mont 389—First Nat. Bank v. Con¬ 
ner. 278 P 143, 85 Mpnt. 229—St. 
George v. Boucher, 274 P. 489, 84 
Mont. 158—Donich v. Johnson, 250 
P. 963, 77 Mont. 229—Kelly v. Gul- 
llckson, 241 P. 623, 76 Mont. 66. 

Neb.—Board of Trustees of York 
College V Cheney, 63 N.W 2d 177, 
158 Neb 292—Etcher v. Eicher, 26 
NW2d 808, 148 Neb 173 

NM—Gray v. Titsworth, 192 P. 620. 
27 NM 39 

N.Y.—Sweeney v. City of New York, 
122 NE 243, 226 NY. 271. 

Davl.s V. Title Guarantee & Trust 
Co. 283 NYS 934, 246 App Dlv 
764. affirmed 3 N.E 2d 869, 272 N.Y. 
440 

Okl —Cooke v. Townley, 266 P 2d 
1108—Coat.s V. Duncan. 211 P 2d 
269. 202 Okl 188—Atchison. T & 
S F Ry. Co. V Bishop, 207 P 2d 
282. 201 Okl. 471—Baker v. Lloyd, 
179 P2d 913. 198 Okl 612, 171 AL 
R 217—Century Ins Co, Limited, 
of Edinburgh, Scotland, v Rice 
144 P2d 953, 193 Okl 418—Rosser- 
Moon F’urniture Co v Hams, 131 
P2d 1004. 191 Okl 607—O’Neal v 
Harper. 76 P 2d 879. 182 Okl 52— 
Testerrnan v Burt. 289 P 315, 143 
Okl 220—Sweat v Sknggs, 280 P 
591. 138 Okl 141—Mu.son v Slo- 
netkor, 219 P. 357. 92 Okl 227— 
Heind'^elman v. Harper, 216 P 771, 
91 Okl 60. 

Or—Moll V. Turnbow, 62 P.2d 941, 
156 Or 229 

Pa—Culbertson v. Ansell, 163 A 900, 
303 Pa 46 

Royal Pioneer Paper Box Mfg 
Co V Louis De Jonge & Co, 116 
A 2d 837, 179 Pa Super. 166. 

S D —Durr v. Hardesty, 76 N.W.2d 
393 

Tex —Strong v Garrett, 224 S.W.2d 
471, 148 Tex 265. 

Wa.sh —York v. Gaasland Co., 250 
P 2d 967, 41 Wa.sh 2d 640—Levas 
V. Dewey, 205 P.2d 356, 33 Wash 
2d 232, reheard 213 P.2d 933, 33 
Wash 2d 232—Labonite v. Cannery 
Workers’ and Farm Laborers’ Un¬ 
ion, 86 P.2d 189, 197 Wash 643— 
Flagg V. Flagg. 74 P.2d 189, 192 
Wash. 679—Smith v. Drew, 26 P. 
2d 1040, 176 Wash. 11—Tigner v 
Zosel, 21 P.2d 239. 172 Wash. 662 
—McCormick v Hannenborg, 16 P 
2d 939, 170 Wash 133—Larson v. 
Olson. 9 P2d 68, 167 Wash. 263— 
Van Vliet v. Washington Nursery 
Co., 8 P2d 961. 167 Wash 116— 
Welch v. Au.seth, 287 P. 899, 156 
Wash. 662—Mlskey v. Mazey, 274 
P. 698, 160 W'aah. 676. 

WIs —Menzner v. Tracy, 19 N W 2d 
257. 247 Wis. 246, rehearing denied 
19 N.W.2d 869, 247 Wis. 245— 
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and tried,*®'® and to the proof.** 

Forken bridge v. Excelsior Mut. 
Building & Loan Ass'n, 2 N.W;2d 
702, 240 Wis. 82—Knidwlg v, Koep- 
ke, 277 NW. 670, 227 Wis. 1— 
Flatley Bros. Co. v. Beauregard, 
212 N.W. 262, 192 Wis. 174. 

Wyo.—Rosenblum v. Sun Life Assur. 
Co. of Canada, 66 P.2d 399. 61 Wyo. 
195. 109 A.LR 911—U. S. Fidelity 
& Guaranty Co. v. Cook, 6 P.2d 294, 
43 Wyo 356—Hatten Realty Co. v. 
Baylies, 290 P. 661, 42 Wyo. 69, 
72 A L R 687—Washburn-Beltls 
Co. v Southern Surety Co., 269 P. 
27, 38 Wyo 630. 

4 C J. p 760 notes 96. 96. 

Answers and complaints 

Rule that on appeal pleadings will 
be considered amended to conform to 
testimony adduced without objection 
applies to answers as well as to com¬ 
plaints. 

Ark—Davis v. Wright, 249 S.W.2d 
979. 220 Ark. 743. 

30.5 Ariz—State v. Barnum, 118 P. 

2d 1097, 68 Ariz. 221. 

N.Y.—Nlrenstcin v. George A. Hor¬ 
vath, Inc. 143 N.Y.S2d 833, 286 
App Div 409 

SD—Fredrick v. Christensen, 39 N. 
W2d 529, 73 SD 130 

Consideration of issues not support- 
ed by pleadings 

(1) Where issues raised on appeal 
found no support in appellant's 
pleading, but transcript indicated 
that such questions were raised in 
trial court and considered by it in 
arriving at Judgment, and counsel for 
appellant and appellee apparently 
considered that questions presented 
on appeal were propeily before su¬ 
preme court, the supremo court, 
would so consider them. 

Ariz—City of Tucson v. Polar Water 
Co., 269 P2d 661, 76 Ariz. 126. 

(2) Where findings were made on 
substance of defense, which had 
been fully tried, reviewing court 
could review It also notwithstanding 
absence of supporting pleadings. 

Cal—Rench v Watsonville Meat Co., 

292 P.2d 86, 138 C.A.2d 482. 

31. Ariz —Paxton v. McDonald, 236 
P.2d 364, 72 Ariz. 378—Brooks v. 
Neer, 47 P 2d 462, 46 Ariz. 144— 
Salt River Valley Water Users’ 
Ass’n v. Berry, 260 P. 356, 31 Ariz. 
39. 

Ark.—Fleming v. Cooper, 271 S.W 2d 
772, 224 Ark. 10—Davis v. Wright, 
249 S.W 2d 979, 220 Ark. 743— 
Hutcheson v. Clapp, 226 S W.2d 
646, 216 Ark. 617—^American Cas 
Co. of Reading, Pa. v. Righlor, 207 
S.W.2d 736, 212 Ark. 779—Faires 
V. Dupree, 197 S.W.2d 736, 210 Ark. 
797—Ferguson v. Fields. 188 S.W 
2d 302, 208 Ark. 839, certiorari de¬ 
nied 66 S.Ct. 176, 326 U.S 770, 90 
LEd. 464 —Missouri Pac. R. Co. v. 
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likewise, under similar conditions^ pleadings may | be regarded as amended to conform to the findings 


Brown. 66 S.W.2<1 1070, 188 Ark. 
1167-^alleal7 r. American Ins. 
Union. 80 B.W.2d 642. 180 Ark. 4— 
Dumaa v. Crowder. 10 S.W.2d 48, 
178 Ark. 148—Bowers v. Riffhteell, 
294 S.W. 21. 178 Ark. 788—Jenkins 
V. International Life Ins. Co., 282 
8.W. 8, 149 Ark. 267—St. Louis & 
S. F. R. Co. V, Coy, 168 S.W. 1106, 
118 Ark. 266. 

Ga.—Hobbs ▼. Houston, 24 8.B.2d 
884, 195 Ga. 671. 

Ill.—Love V. Levisey, 187 N.E.2d 869, 

11 Ill.App.2d 681. 

Ind.—^Folts V. City of Indianapolis. 
180 N.E.2d 660, 284 Ind. 666—Mann 
V. Schnarr, 96 N.E.2d 138, 228 Ind. 
654—Indiana Farmers Mut. Ins. 
Co. ▼. Walters. 60 N.E.2d 868. 221 
Ind. 648—Mays v. Welsh. 82 N.E. 
2d 701, 218 Ind. 866—Great Atlan¬ 
tic ft Pacific Tea Co. v. Custin. 14 
N.E.2d 638, 214 Ind. 64—Western 
ft Southern Life Ins. Co. v. Vale. 

12 N.E.2d 850, 213 Ind. 601—.dStna 
Ins. Co. of Hartford. Conn., v. 
Robinson. 10 N.E.2d 601. 218 Ind. 
44—Rushville Nat. Bank of Rush- 
vllle V, State Life Ins. Co.. 1 N.E 
2d 445, 210 Ind. 492—^Northern In¬ 
diana Public Service Co. v. W. J. & 

M. S. Vesey, 200 N.E. 620, 210 Ind. 
838—Freas v. Custer. 166 N.E. 434, 
201 Ind. 169. 

Goss V. Hall. 117 N.E.2d 649, 126 
Ind.App. 25—Midland Bldg*. Indus¬ 
tries V. Oldenkamp, 103 N E 2d 451, 
122 Ind.App. 347—Ralph J. Rimer, 

l nc. V. Stanz, 101 N.E.2d 428, 122 

l nd. App. 178—Owens v. Downs, 98 

N. E 2d 914, 121 Ind.App. 294— 

Esarey v. Buhner Fertilizer Co., 
69 N.E.2d 766. 117 Ind.App. 291— 
Lee Bros. v. Jones, 64 N.E 2d 108, 
114 Ind.App. 688—^Dalton Foun¬ 
dries V. Jefferies, 61 N.E.2d 18. 114 
Ind.App. 271, followed in Dalton 
Foundries v. Dean, 51 N.E. 2d 397, 
114 Ind.App. 289—Kin^ v. Rans- 
burg, 89 N.E.2d 822, 111 Ind.App. 
628, rehearingr denied 40 N.E.2d 
999, 111 Ind.App. 623—Lindley v. 
Skidmore. 33 N.E.2d 797, 109 Ind. 
App. 178—^Wachter v. Dewes, 29 
N.E.2d 1001, 108 Ind.App. 469— 
Switzer V. Armantrout, 19 N.E.2d 
868, 106 Ind.App. 468—Kaufman v. 
American Surety Co., 166 N.E. 616, 
89 Ind.App. 393—^Baum v. Nord, 
164 N.E. 294, 88 Ind.App. 674— 
Jackson v. Wilson, 161 N.E. 829. 
89 Ind App. 636—Chicagro, T. H. ft 
S. E. R. Co. V. Collins, 148 N.E. 
712, 82 Ind. App. 41—Concordia 

Mut. Benefit League v. Gunther, 
139 N.E. 591, 80 Ind.App. 146— 
Roy v. Scales. 183 N.E. 924, 77 Ind. 
App. 619—Doering v. Schneider, 
128 N.E. 986, 74 Ind.App. 294— 
Lake Erie & W. Ry. Co. v. How- 
arth. 127 N.E. 804, 78 Ind.App. 454 
—^Hawkins v. Thompson, 122 N.E. 
481. 69 Ind.App. 606—Aufderheidt 


V. Howard. 117 N.E. 212, 65 Ind. 
App. 286—Spurgeon v. Olinger, 116 
N.E. 680. 64 Ind.App. 176—Chicago 
ft E. R. Co. ▼. Biddlnger, 118 N.E. 
1027, 68 Ind.App. 80—Shedd v. 

American Maize Products Co.. 108 
N.E. 610, 60 Ind.App. 146. 

Kan.—Bunting Hardware Co. v. Bak¬ 
er. 229 P. 72. 116 Kan. 688—Lyons 
V. Kansas-Texas Petroleum Co.. 
216 P. 278, 114 Kan. 186—Braniff 
V. Baier. 166 P. 816, 101 Kan. 117, 
L.R.A.1917E 1086. 

La.—City of Gretna v. Gulf Distill¬ 
ing Corp., App.. 17 So.2d 789— 
Agurs V. Putter. 140 So. 883, 19 
La.App. 660. 

Me.—^Burner v. Jordan Family Laun¬ 
dry. 118 A. 722, 122 Me. 47—Cyr 
V. Landry. 95 A. 883, 114 Me. 188. 
Md.—Liberty Trust Co. v. Weber, 91 
A.2d 393, 200 Md. 491. 

Mich.—^Haab v. Moorman, 60 N.W.2d 
866, 332 Mich. 126—Roberts v. 

Lundy. 4 N.W.2d 74. 301 Mich. 726 
—^Wheeler v. Equitable Life Assur. 
Soc. of U. S., 298 N.W. 736, 294 
Mich. 620—Paul v. University Mo¬ 
tor Sales Co., 278 N.W. 714, 283 
Mich. 587—^Hallock v. Income 
Guaranty Co., 269 N.W. 133, 270 
Mich. 448—^Youngs v. Advance- 
Rumley Thresher Co., 184 N.W. 
636, 215 Mich. 682—^Vermoortel v. 
Vermoortel, 172 N.W. 880, 206 

Mich. 330. 

Minn.-Ivanesovich v. North Ameri¬ 
can Life & Casualty Co., 176 N.W. 
502, 146 Minn. 175. 

Mo.—Fuhler v. Gohman ft Levine 
Const. Co., 142 S.W.2d 482, 846 
Mo. 688—Ford v. Wabash Ry. Co., 
800 S.W. 769, 818 Mo. 723—Rock 

V. Keller, 278 S.W. 769, 312 Mo 
468—Solomon v. Moberly Light & 
Power Co., 262 S.W. 367, 303 Mo. 
622—Ehrlich v. Mittelberg, 252 S. 

W. 671, 299 Mo. 284—State on inf. 
of Simrall ex rel. Clements v. 
Clardy, 185 S.W. 184, 267 Mo. 371 

Waltermlre v. Stuart, App., 222 
S.W.2d 946—Jones v. Phillips Pe¬ 
troleum Co., App., 186 S.W.2d 879 
—Young V. City of St. Louis, App., 
178 S.W.2d 641—Bach v. Ludwig, 
App., 109 S.W.2d 724—Arthur Mai- 
er Plumbing Co. v. Dieckmann, 
App., 74 S.W.2d 496—Scott v. St. 
Louls-San Francisco Ry. Co., App, 
62 S.W.2d 469—Relford v. Kan¬ 
sas City Public Service Co., App., 
60 S.W.2d 171—^Robinson v. Com¬ 
monwealth Casualty Co., 27 S.W,2d 
49, 224 Mo.App. 969—Stevens v. 
Westport Laundry Co., 26 S.W.2d 
491, 224 Mo.App. 966—Swift v. St 
Louis-San Francisco Ry. Co., App., 
16 S.W.2d 964—Dement v. McNall, 
App., 4 S.W.2d 881—Longworth v. 
Farmers' ft Traders' Bank of War¬ 
saw, 800 S.W. 646, 222 Mo.App. 1— 
Koonse v. Standard Steel Works 
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Co., too S.W. 631, 321 MoJlpp. 1231 
—^Whitehead v. Koberman, App., 
299 S.W. 121—Cook V. Kerr, App., 
192 S.W. 466. 

Mont—Caley v. Kohlstad, 292 P.2d 
996—Bull Creek Oil ft Gas Devel¬ 
opment v. Bethel, 268 P.2d 960, 127 
Mont 222—^Ely v. Montana State 
Federation of Labor, 160 P.2d 752, 
117 Mont 609—Green v. City of 
Roundup, 167 P.2d 1010, 117 Mont 
249—Baatz v. Noble, 69 P.2d 579, 
106 Mont. 59—^Harrington v. Delo- 
raine Refining Co., 43 P.2d 660— 
McBride v. School Dist. No. 2, 
Silver Bow County, 290 P. 262, 88 
Mont 110—Ingebrightsen v. 
Hatcher, 288 P. 1023, 87 Mont. 482 
—^First Nat Bank v. Conner, 278 
P. 143, 85 Mont. 229—^Baker v. 
Union Assur. Soc. of London, Lim¬ 
ited, 264 P. 132, 81 Mont 281— 
Blackwelder v. Fergus Motor Co., 
260 P. 734, 80 Mont 374—Harbolt 
v. Hensen, 253 P. 257, 78 Mont 228 
—La Bonte v. Mutual Fire & 
Lightning Ins. Co. of Richland 
County. 241 P. 631, 76 Mont. 1— 
First Nat Bank v. Robke, 236 P. 
827, 72 Mont 627—Klley v. Dana- 
hey, 202 P. 1110, 61 Mont 608— 
State v Nolan, 191 P. 160, 58 Mont 
167—Ellinghouse v. Ajax Live 
Stock Co., 152 P. 481, 61 Mont 
276, L.R.A.1916D 836. 

Neb.—Luthy v. Farmers Mut Hall 
Ins. Ass’n of Iowa, 262 N.W. 490, 
129 Neb. 679—Berwyn State Bank 
v. Swanson, 196 N.W. 126, 111 Neb 
141—^Root v. Douglas County, 180 
N.W. 46, 106 Neb 262—Allertz v. 
Hankins, 166 N.W. 608, 102 Neb. 
202, L.R.A.1918P, 634. 

Nev.—Schultz v. Provenzano, 261 P. 
2d 294, 69 Nev. 324. 

N.J.—Paguio V. Evening Journal 
Ass'n, 21 A 2d 667, 127 N.J.Law 

144. 

Eannetta v. Delaware, L. ft W. 
R. Co., 129 A 232, 3 N.J.Misc. 834. 
N.M.—Lotspeich v. Dean, 211 P.2d 
979, 63 N M. 488—Mitchell v. 

Jones, 188 P.2d 622, 47 N.M. 169 
—Meslch V. Board of Com’rs of 
McKinley County, 129 P.2d 974, 46 
N.M. 412—Springer Transfer Co. v. 
City of Albuquerque, 103 P.2d 129, 
44 N.M. 407—Foster v. Zapf, 296 P, 
800, 86 N.M. 819. 

N.Y.—^Delehanty v. Hurley, 68 N.Y.S. 
2d 604, 269 App.Div. 672, appeal 
denied 64 N.Y.S.2d 727, 269 App. 
Div. 766, appeal denied 62 N.E.2d 
492, 294 N.Y. 870, affirmed 64 N.E. 
2d 284, 296 N.Y. 679—Henry A. 
Fabrycky, Inc., v. Nad Realty 
Corp., 26 N.Y.S.2d 847, 261 App. 
Div. 268, reargument denied 27 N. 
Y.S.2d 440, 261 App.Div. 987— 

Wetchler v. Weal Homes Corpora¬ 
tion, 267 N.Y.S. 681, 240 App.Div. 
906—Slater Bros. Cloak ft Suit Co. 
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V. Quaker Woolen Mills. 184 N.T. 
S. 859. 194 A|>p.Div. 888—Weln- 
stock V. W. R. Price, Inc.. 171 N.T. 
8. 67. 

N.D.—Hendrick v. Jackson. 167 N.W. 
757. 89 N.D. 466. 

Ohio.—Boyd V. Hadley. 16 Ohio Supp. 

95. affirmed. App.. 59 N.E.2d 676. 
Okl.—Mead v. Mead. 801 P.2d 691— 
Welfare Federation Act Committee 
of 1000 V. Richardson. 281 P.2d 428. 
followed in Welfare Federation Act 
Committee of 1000 v. Rhodes. 281 
P.2d 482. and Welfare Federation 
Act Committee of 1000 v. Ring, 281 
P.2d 488, and Welfare Federation 
Act Committee of 1000 v. Daven¬ 
port, 281 P.2d 483—Baltimore Am. 
Ins. Co. V. Hoover, 240 P.2d 744, 
205 Okl. 697—Carroll v. Risner. 205 
P.2d 282, 201 Okl. 814--Plerce v. 
Growl, 190 P.2d 1008, 200 Okl. 27— 
Baker v. Lloyd, 179 P.2d 913, 198 
Okl. 612, 171 A.L.R. 217—Home 
Ins. Co. V. McClaran, 168 P.2d 306. 
197 Okl. 48—Phelps v. Malone, 142 
P.2d 849, 193 Okl. 239—Van Horn v. 
Van Horn, 141 P 2d 1006, 193 Okl. 
182—Rosser-Moon F*urnlture Co. v. 
Harris, 131 P.2d 1004, 191 Okl. 607 
—Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn. v. Hen¬ 
son, 101 P.2d 838, 187 Okl. 150- 
B. F. Avery & Sons Plow Co. v. 
Llghtfoot. 50 P.2d 346, 174 Okl. 
196—Oklahoma Press Pub. Co. v. 
Gulager, 32 P.2d 723, 168 Okl. 246 
—McDaniels v. McDaniels, 4 P.2d 
112, 152 Okl. 258—Vera State Bank 
v. Young, 294 P. 636, 147 Okl. 68— 
Arnold v. Adams, 294 P. 142, 147 
Okl. 67—Barnsdall Nat. Bank v. 
Dykes, 277 P. 219, 136 Okl 226— 
Kinney v. Vernor, 276 P 760, 136 
Okl. 166—Badger v. Dukes, 272 P. 
414, 134 Okl. 25—Maloy v. Maloy, 
268 P. 768, 126 Okl. 120—SchafC v. 
Rose. 239 P. 468, 111 Okl. 237— 
Norton v. Beydler, 238 P. 856, 111 
Okl. 79—Atlas Assur. Co., Limit¬ 
ed, of London, England v. Leonard, 
234 P. 771, 108 Okl. 160—Stuart v. 
Mayberry, 231 P. 491, 106 Okl. 13— 
Miller V. Bain. 229 P. 140, 100 Okl. 
178—Guy Harris Buick Co. v. 
Boyd, 222 P. 269, 97 Okl. 68—Levy 
V. Trademen’s State Bank, 188 P. 
1077, 78 Okl. 118—Elwood Oil & 
Gas Co. V. McCoy, 179 P. 2, 72 Okl. 
97—American Nat. Ins. Co. v. Rar- 
din, 177 P. 601, 74 Okl. 146—Ham¬ 
ilton V. Blakeney, 165 P. 141, 66 
Okl. 154—Harn v. Patterson, 160 
P. 924. 68 Okl. 694—Harris v. New- 
combe, 166 P. 666, 66 Okl. 741. 
Or.—Young v. Gard, 277 P. 1006, 129 
Or. 534. 

Pa.---Srednick v. Sylak, 23 A.2d 333, 
843 Pa. 486—City Nat. Bank of 
Wichita Falls, Tex., now for Use 
of Newhams v. Atkinson, 175 A. 
607, 316 Pa. 626—Pittsburgh Forge 
& Iron Co. V. Dravo Contracting 
Co., 116 A. 147, 272 Pa. 118—Clark 
▼. Bteele, 99 A. 1001, 265 Pa. 330. 

6 C.J.S.—70 
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Borough of North Catasauqua | 
v. Thomas, 95 Pa.Super. 646— 
Hutchinson v. Zeiger, 89 Pa.Super. 
261—Ogden v. Belfleld, 82 Pa.Sup6r. 
684. 

S.D.—^Ellwein v. Town of Roscoe, 174 
N.W. 748. 42 S.D. 298. 

Wash.—Sloop v. Thomas, 147 P.2d 
611, 20 Wash.2d 409—Bellingham 
Securities Syndicate v. Bellingham 
Coal Mines, 125 P.2d 668, 13 Wash. 
2d 370—Maxwell v. Maxwell, 123 
P.2d 836, 12 Wash.2d 689—Whiting 
V. Rubinstein, 116 P.2d 306, 10 
Wash.2d 6—Labonlte v. Cannery 
Workers' and Farm Laborers’ Un¬ 
ion. 86 P.2d 189, 197 Wash. 643 
—Matthews v. Calhoun, 73 P.2d 
1829, 192 Wash. 644—Cole v. Utley. 
63 P.2d 473, 188 Wash. 667—Moran 
Junior College v. Standard Oil Co. 
of California, 52 P.2d 342, 184 
Wash. 643—^Puratich v. Pacific 
Marine Supply Co., 61 P.2d 1080, 
184 Wash. 631—State ex rel. Cor¬ 
bett V. Superior Court for King 
County, Department No. 10 there¬ 
of, 48 P.2d 617, 183 Wash. 373— 
Barber v. City of Seattle, 48 P.2d 
234, 182 Wash. 672—Du Pont Cel¬ 
lophane Co. V. Kinney, 42 P.2d 441, 
181 Wash. 140—Puget Sound Bulb 
Exchange v. St. Paul Fire & Ma¬ 
rine Ins. Co, 26 P.2d 84, 174 Wash. 
691—Hardman v. Brown, 279 P. 91, 
163 Wash. 85—Morrison v. Puget 
Sound Power & Light Co., 276 P. 
66. 151 Wash. 112—Casey v. Mac- 
Rae, 268 P. 141, 148 Wash. 136— 
Kellogg v. Nelson, 264 P. 16, 146 
Wash. 672—Carpenter v. Pacific 
Mut. Life Ins. Co., 261 P. 792, 146 
Wash. 679 —Bluebird Electric Shop 
V. Staley. 269 P. 1084, 146 Wash. 
336—Miles v. Fletcher, 249 P. 781, 
140 Wash. 416. modified on other 
grounds 252 P. 167—Seeley v. Pea¬ 
body. 247 P. 471, 139 Wash. 382, 
affirmed 260 P. 469, 141 Wash. 696 
—Hahn v. Brlckell, 229 P. 739, 131 
Wash. 212, reversed on other 
grounds 237 P. 306, 136 Wash. 189 
—^American Surety Co. of New 
York V. Heether, 228 P. 867, 181 
Wash. 73—Schweitzer v. Weyer¬ 
haeuser Timber Co., 222 P. 460, 128 
Wash. 186—Welker v. Wallace, 200 
P. 661, 117 Wash. 62—State v. Su¬ 
perior Court of Okanogan County, 
191 P. 805, 111 Wash. 616—Hurley- 
Mason Co. V. Pacific Commissary 
Co., 191 P. 624. Ill Wash. 489— 
Wilson V. Mears, 177 P. 816, 106 
Wash. 296—Schweitzer v. Equita¬ 
ble Savings & Loan Ass’n, 167 P. 
Ill, 98 Wash. 139—Holloway v. 
Geek, 168 P. 989, 92 Wash. 163— 
Bergman v. Evans, 168 P. 961, 92 
Wash. 168—Soboda v. Frederick 
Nolf & Co., 167 P. 1100, 91 Wash. 
446—Cremidas v. Dallas, 167 P. 
1084, 91 Wash. 441—^Nordlund v. 
Pearson, 167 P. 876, 91 Wash. 368 
—Stewart v. Stewart, 147 P. 1167. 
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85 Wash. 202—^Mason County ▼. 
McReavy, 146 P. 998, 84 Wash. 9. 
Wis.—Bovi V. Mellor, 34 N.W.2d 780, 
263 Wis. 468—Fountain v. Import¬ 
ers' & Exporters' Ins. Co. of New 
York. 262 N.W. 669, 214 Wis. 668 
—Conan v. A. C. Allyn & Co., 243 
N.W. 400, 209 Wis. 35, amended on 
other grounds Conan v. A. C. Allen 
& Co., 244 N.W. 686, 209 Wis. 86— 
Paramount Fuel Co. v. Fuerst, 226 
N.W. 727, 199 Wis. 188—Wulfers 
V. B. W. Clark Motor Co., 188 N.W. 
652, 177 Wis. 497—State v. Apfel- 
bacher. 167 N.W. 244. 167 Wis. 283 
—Klaus v. Klaus. 166 N.W. 963, 162 
Wis. 649—Callahan v. Chicago & 
N. W. Ry. Co., 154 N.W. 449, 161 
Wis. 288—Kiefert v. Maple Valley 
Mut. Home Fire Ins. Co.. 148 N.W. 
864, 168 Wis. 340. 

Wyo.—^Walther v. Steward. 88 P.2d 
475, 64 Wyo. 160—Claughton v. 
Johnson, 38 P.2d 612, 47 Wyo. 447, 
rehearing denied 41 P.2d 627, 47 
Wyo. 636—^Montgomery v. Locomo¬ 
tive Engineers' Mut. Life & Acci¬ 
dent Ins. Ass'n. 33 P.2d 398, 47 
Wyo. 86—Chicago & N. W. Ry. Co. 
v. Ott, 237 P. 238, 33 Wyo. 200, re¬ 
hearing denied 238 P. 287, 33 Wyo. 
200—Rohrbaugh v. Mokler, 188 P. 
448, 26 Wyo. 614. 

4 CJ. p 750 note 92—41 C.J. p 68, 
note 71. 

Conditions to application of rule 

(1) Even if petition has not been 
amended to conform to proof, it is 
treated by a reviewing court as if 
amendment had been made, provided 
evidence in case made subject of 
amendment a triable issue, and fur¬ 
ther provided that is.sue was one of 
the theories on which case was tried. 
Ohio.—Holbrook v. Fry, App, 98 N.E. 

2d 67. 

(2) Before reviewing court can 
treat complaint as having been 
amended to conform to proof, trial 
court must have so treated com¬ 
plaint. 

Ark.—Vincennes Steel Corp. v. Der- 
ryberry, 106 S.W.2d 671, 194 Ark. 
87. 

Bxtoasioa of amendment made to dif¬ 
ferent part of pleading 

Where an amendment of the first 
paragraph of a complaint to conform 
to proof upholds the verdict, the ap¬ 
pellate court will treat such amend¬ 
ment as extending to a second para¬ 
graph. 

Ind.—Laramore v. Blumenthal, 108 
N.E. 602, 58 Ind.App. 697. 

Proofs first made in appellate court 

The pleadings cannot be regarded 
as amended to conform to proof 
sought to be made for the first time 
in the appellate court in the absence 
of a stipulation of the parties to 
that effect. 

Kan.—Herrmann v. Larkin, 204 P. 
768, 110 Kan. 607, overruling 202 
P. 980, 110 Kan. 168. 
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of fact, judgment, or decree, ** or to agreed or 
stipulated facts.** 

The appellate court will not, however, regard the 
amendment as having been made where proper and 
timely objection was made to the admission of evi¬ 
dence at variance with the pleadings,*4 the evidence 
was not sufficient to present the issue necessitating 
the amendment,** the facts were not directly proved 
but shown only by inference,** or the judgment was 
by default.**^ Likewise, an amendment of the plead¬ 
ings to conform to the proof will not be regarded as 


made where the bill of exceptions presented no evi¬ 
dence,** a complete record failed to show an amend¬ 
ment,*® there was an entire want of averments to 
support the verdict,^® or where the assuming of an 
amendment would result in the reversal of the 
judgment.^ ^ 

Although in some cases appellate courts have 
treated a complaint as amended even where, as it 
originally stood, it did not state a cause of action,^* 
or the amendment would result in a change in the 
form of action,^* it is often held that the appellate 


38. Ark.—Norrell v. Coulter, 239 S. 
W.2d 280, 218 Ark. 870. 

Ind.—Foltz V. City of Indianapolis, 
130 NE2d 660, 234 Ind. 66G— 

Northern Indiana Public Service 
Co. V. W. J. & M. S. Vesey, 200 N. 
E. 620, 210 Ind. .338. 

Brown v. Montgomery, 125 N.E 
2d 37, 125 Ind.App. 396--DeShield& 
V. Joest, 34 N.B.2d 168, 109 Ind 
App 383—Guardian Life Ins. Co 
of America v. Brackett, 27 N.E.2d 
103, 108 Ind.App. 442—Cline v. 

Rodabaugh, 179 N.E. 6, 97 Ind.App. 
268—Arnott v. McClinock-Turnkey 
Co.. 130 N.E. 436, 76 Ind App. 308 
—Kuhn V. Powell, 111 N.E. 639, 61 
Ind.App. 131. 

Kan —Ball v. Red Square Oil & Gas 
Co., 216 P. 422, 113 Kan. 763. 

Mich—Heap v. Heap. 242 N.W. 252, 
258 Mich. 260—Jaerling v. Longs- 
dorf, 236 N.W. 862, 254 Mich. 568 
—St Cecelia Soc. v. Universal Car 
& Service Co., 182 N W. 161, 213 
Mich. 569. 

Mo.—Howell V. Reynolds, 249 S.W. 
2d 381 

Nev.—Schultz v. Provenzano, 261 P. 
2d 294, 69 Nev. 324. 

N.J.—Stannard v. Shell Eastern Pe¬ 
troleum Products, 187 A. 191, 117 
N.J.Law 163. 

N.M.—Girard v. Girard, 291 P. 287, 
36 N.M. 147. 

Wash—McGregor v. Hollingsworth. 
69 P.2d 813, 190 Wash. 676—Wilko- 
son V. Rector, etc., of St. Luke’s 
Parish of Tacoma, 29 P.2d 748, 176 
Wash. 377. 

Wis.—Madison Trust Co. v. Hellerk- 
son, 267 N.W. 691, 96 A.L.R. 992, 
216 Wis. 443—Prudential Ins Co 
of America v. Parish Mut. Fire Ins. 
Co.. 260 N.W. 861, 213 Wis. 63. 

Wyo.—^Wyoming Stockmen’s Loan 
Co. V. Johnston, 240 P. 449, 33 Wyo 
467. 

4 C.J. p 760 note 93. 

33. Ind.—^Western Union Telegraph 
Co. V. Hadley, 119 N.E. 870, 69 Ind 
App. 75. 

N.T.—^Boera v. Hijos De Jose Taya, 
S. Bn C., 176 N.T.S. 47, 107 Mlsc. 
231—^Apex Leasing Co. v. Litke, 
168 N.T.S. 21, 93 Mlsc. 353, re¬ 
versed on other grounds 169 N.Y 
8. 707, 173 App.Dlv. 823. 


Okl.—Abraham v. Stewart Bros. Cot¬ 
ton Co., 24 P.2d 992, 166 Okl. 73. 

4 C.J. p 760 note 94. 

34. Ark—Dillon v. Hawkins, 227 S 
W. 768. 147 Ark. 1—St. Louis & S 
P. R Co. V Conarty, 188 S.W. 310. 
124 Ark 464. 

Mo.—Feigonspan v Pence, 168 S.W. 
2d 1074, 350 Mo. 821. 

Gurwell V. Jefferson City Linos, 
192 S.W.2d 683, 239 Mo.App 306. 
Okl.—Matthews-Linton Grain Co. v. 

Shannon. 153 P. 631, 64 Okl. 132. 
Wis.—Appleton State Bank v. Nuss- 
baum, 252 N.W. 281, 213 Wis. 662 
4 C.J. p 760 note 5. 

Insiiillclent objection 

In an action to foreclose a mort¬ 
gage, where defendants contended 
that the complaint did not state suf¬ 
ficient facts to warrant the appoint¬ 
ment of a receiver, and where ob¬ 
jections made to the introduction of 
testimony offered in support of the 
complaint wore not specific enough 
to raise that point, it was held that, 
to obviate defects in the complaint, 
it would be deemed to be amended 
to conform to the proof, if the proof 
was sufficient to warrant such conclu¬ 
sion by the court. 

Mont.—Rochester v. Bennett, 240 P. 
384, 74 Mont 293. 

35. Mont.—Nicholson v. Nicholson, 
216 P. 328, 67 Mont. 617, 31 A.L U 
648 

N.J —Stannard v. Shell Eastern Pe¬ 
troleum Products, 187 A. 191, 117 
N.J Law 163. 

4 C J. p 750 note 6. 

36. Ark.—Smith v. Buckeye Cotton 
Oil Co., 212 S.W. 88, 139 Ark 32. 

Ind,—H. H. Woodsman, Inc. v. Steele, 
141 N.E. 246, 82 Ind.App. 58. 

37. Ind.—Old v. Mohler, 23 N.E. 
967, 122 Ind. 594. 

38. Mont.—Manhattan Co. v. White, 
140 P. 90, 48 Mont. 666. 

Oanss heard on pleadings alone 
If a Judgment or decree shows 
that cause was heard on pleadings 
and on pleadings alone, repelling any 
theory under which result could have 
been reached through testimony hav¬ 
ing effect of amending written dec¬ 
larations or admissions, then record 
would be conclusive, and issue would 
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rest on disclosed pleadings and trial 
court's findings. 

Ark.—Norrell v. Coulter, 239 SW.2d 
280, 218 Ark 870. 

39. Ind—Orton v. Tilden, 10 N.E 
936, 110 Ind. 131. 

40. S.D—Seiberling v. Mortlnson, 76 
N.W. 202, 10 S.D. 644. 

41. Kan—First Nat. Bank v. Kan¬ 
sas Casualty & Surety Co., 210 P 
276, 112 Kan. 176. 

Mich —Johnston v. Muskegon Coun¬ 
ty, 162 N.W. 341, 195 Mich. 722 
Wyo.—Brokaw v. Bank of Deaver, 
261 P. 905, 37 Wyo. 366. 

4 C J. p 760 note 12. 

Radical change of theory 

Rule that supreme court, In sus¬ 
taining a Judgment appealed from, 
may, in a proper case, consider plead¬ 
ings of party. In whose favor judg¬ 
ment was rendered, as having been 
amended to conform to the proof, 
should not be resorted to in order to 
reverse a Judgment, where It would 
give effect to a radical change on ap¬ 
peal of appellant’s theory. 

Okl—Mead v. Mead, 301 P.2d 691. 

42. NM—Wilson v. Sewell, 171 I’ 
2d 647, 60 N.M. 121. 

N D.—Tolerton & Warfield Co. v. 

Suit, 156 N.W. 939, 33 N.D 283. 

4 C J. p 751 note 14. 

43. Wash.—Palmer v. Cochrane Bro¬ 
kerage Co., 217 P. 1007, 126 Wash 
169. 

Addition of count based on different 
form of action 

In an action for injuries to an au¬ 
tomobile left with defendant garage 
keeper, due to its use while in de¬ 
fendant’s possession and failure to 
do repair work properly, it was held 
that, If payment of an unjustifiable 
charge for repairs was not recover¬ 
able in the action, which was one of 
trespass on the case, a count in as¬ 
sumpsit might have been added, and 
under a circuit court rule might be 
added after Judgment, and, the Jury 
having determined the issue in plain¬ 
tiff’s favor, the supreme court would 
treat the amendment as made in that 
court, in order to sustain the Judg¬ 
ment 

Mich.—^La Plante v. Du Pont, 193 N. 
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court will not assume an amendment which would 
involve the making of a substantial change in the 
original cause of action or defense,or would cure 
a pleading which wholly failed to state a casc.'^^ 
The rule permitting the appellate court to assume 
the amendment of a pleading to conform to the proof 
has been held applicable only where the sufficiency 
of the pleading is questioned for the first time in 
the appellate court, and under such view if the plead¬ 
ing has been objected to in the lower court by de¬ 
murrer or otherwise the appellate court will not 
deem the amendment to have been made.'^s Other 


APPEAL & ERROR § 1542 

cases, however, have held that the fact that a de¬ 
murrer lias been interposed does not prevent the 
appellate court from regarding the pleading amended 
to confonn to the proof where the party has waived 
his demurrer after it has been overruled by pleading 
to the mcrits.^'^ 

Formal and nonprejudicial defects in a pleading 
with respect to the designation or naming of par¬ 
ties may be regarded in the appellate court as hav¬ 
ing been cured by amendment where the trial was 
had below on such assumption but the appellate 


W, 820, 223 Mich 343, 31 A L.H 
694. 

Oha&ere from oonversloiL to aooonnt- 
Inar 

Where an action. In form one for 
conversion, was tried as one for an 
accounting, and an ol)jection based 
on the form of the action was first 
raised on appeal, it was held, that, in 
tlie absence of a showing why the 
matter should be relltigated, the 
complaint will be considered as 
amended to conform to the proof 
Wash —Palmer v Cochrane Prokcr- 
HKc Co, 217 P 1007. 126 Wash 
169. 

44. Colo—Hall v City and County 
of Denver, 100 P.2d 122, 117 Colo. 
608. 

Me—Appeal of Cummings. 144 A 
397, 127 Me. 418 

Okl —Templeman v. Walker, 52 P 2d 
737, 175 Okl. 366—Bianum v IJurns, 
247 P. 68. 121 Okl. 6—Hoffman v. 
Webb, 240 P 104, 113 Okl 150 
Or—Guthrie v J K. Lumber Co, 195 
P. 173 99 Or. 158 

Wls—Burling v Village of Green 
Lake. 20 N.W 2d 717, 248 Wis. 103 
4 C J. p 760 note 9 

Different act of negligence 

Where def<*ndant’s pleadings al¬ 
leged a .specific act of negligence by 
plaintiff, and defendant’s instruction 
submitted case on an entirely differ¬ 
ent act of negligence, pleadings could 
not be taken as amended 
Mo—Uitz V. Pollard, App., 3 69 SW. 
2d 687. 

45. Ark—Missouri Pac. R. Co. v 
Brewer, Story Bros & Lawson, 241 
S.W. 864, 164 Ark 96. 

Wash —Crandall v. Lee, 164 P. 190, 
89 Wash. 115. 

Dack of allegations necessary to give 
eqiititar to bill 

While a bill, in determining its 
equity, must be viewed as if all 
amendable defects had been reme¬ 
died, the assumed amendment there¬ 
of cannot supply allegations of Inde¬ 
pendent facts or matter essential to 
be averred to give it equity. 

Ala.—Slaughter v. Grand Lodge, 68 
So. 367, 192 Ala. 801. i 


46. Mont—Ecclcslne v. Great North¬ 
ern Ry. Co, 194 P. 143, 68 Mont 
470 

S D —Minnehaha County ex rel. Wil- 
ladsen v. Willadsen, 11 N.W.2d 65, 
69 S n 412. 

Vt.—B<incroft v. Vail, 99 A. 1014, 91 
Vt. 266 

Va—Roberts v. Huntington Develop¬ 
ment & Gas Co., 102 S E. 93, 85 W. 
Va. 484. 

4 C.J. p 751 note 16. 

47. Mont—Thelen v. Vogel, 281 P. 
763. 86 Mont 33. 

Wash —Du Pont Cellophane Co. v 
Kinney, 42 P 2d 441, 181 Wash. 
140. 

48. Ill,—Howard v. Reith, 243 Ill 
App. 450. 

Ind —Hooslcr Chemical Works v. 
Brown, 165 NE 323. 200 Ind. 535— 
City of Indianapolis v. Central 
Amusement Co, 119 N.E. 481, 187 
Ind 387 

Pa—Minkin v. Minkin, 7 A 2d 463, 
336 Pa 49—Stevenson v, Dersam, 
119 A 401. 275 Pa 412. 

Earle Gear & Machine Co v. 
Fidelity & Casualty Co. of New 
York, 24 A.2d 652, 148 Pa Super. 
147 

Wash—Weber v. West Seattle Land 
& Improvement Co, 63 P 2d 418, 
188 AN’a.sh 512—Watson v Barnard, 
178 P 477, 105 Wash. 536 

Erroneous statement of name in part 
of pleadings 

Where plaintllt’s first name was 
erroneously stated in the bill of par¬ 
ticulars, and in some subsequent 
pleadings and proceedings it was 
correctly .stated and others followed 
the bill of particulars, the pleadings 
may be treated without formal 
amendment as having been amended 
to state his real name. 

Okl —Kennedy v. Pulliam, 158 P. 

1140, 60 Okl. 16. 

Improper party added 

(1) In unlawful detainer by a 
mortgagee who purchased property 
on foreclosure sale, where, on appeal 
from justice court to the circuit 
court, an amendment was permitted 
to make the receiver of property a 
party plaintiff, the amendment would 
be regarded as surplusage, and the 

1107 


complaint regarded as amended so 
as to leave the mortgagee the sole 
party plalntilY, where the action was 
prosecuted by the receiver in the 
mortgagee’s name, and there was no 
defense to the action on merits. 

Mo.—Safety Savings & Loan Ass’n 
V. Williams, App., 73 SW.2d 848. 
(2) Where a mortgagor having no 
interest in insurance proceeds is 
improperly joined with the mortga¬ 
gee in a suit on the policy, the ap¬ 
pellate court will review the case as 
if the mortgagee were the only party 
b(‘forc the trial court 
Ohio —Ohio Farmers’ Ins. Co. v. 
Hull, 186 N.E. 823, 45 Ohio App. 
166. 

Naming beneficiary rather than trus¬ 
tee or contracting party 
If suit is mistakenly brought in 
the name of a party beneficially in¬ 
terested instead of by the contract¬ 
ing party to the use of the party 
beneficially Interested, the record may 
be amended, or treated as amended, 
In the appellate court so as to con¬ 
form to requirements as to the names 
of parties. 

Pa—Prey v. United Traction Co. of 
I»ittsburgh, 181 A. 775, 320 Pa 196, 
followed in Putnam v United Trac¬ 
tion Co of IMttsburgh, 183 A 778, 
320 Pa. 203—Overholt v. Reliamo 
In.s Co of Philadelphia, 179 A. 
654, 319 Pa. 340—Hewitt v. Demo¬ 
cratic Pub Co, 116 A. 838, 271 I'a. 
546. 

Party named in individual, rather 
than official, capacity 

Where, in a taxpayer’s action 
against the supervisor and members 
of the board of town auditors, al¬ 
leging as a cause of action payment 
of illegal claims to the supervisor 
personally, although he was made a 
party only in his offlcia] capacity, 
where he appeared in both capacities, 
it was held that the summons and 
complaint might be deemed amended, 
and there was no defect of parties. 
N.y.—Daly v. Haight, 148 N.T.S. 42. 
163 App.Dlv. 234. 

Use of name of officer rather than 
name of state 

Where a suit to collect a note tak¬ 
en over by bank commissioners is 



§§ 1542-1543 APPEAL & ERROR 

court cannot regard an answer as a cross bill where 
the necessary parties respondent to a cross bill have 
not properly been brought into the case by a serv¬ 
ice of summons.*® 

Where the record shows that an amendment was 
ordered or permitted, but it was not in fact made, 
it is sometimes held that the appellate court will not 
regard it as having been made;®® but in other cases 
the appellate court has regarded the amendment as 
made even under such circumstances.®l 

§ 1543. - Striking Out or Dismissal 

Where there it nothing in the record to the contrary, 


6 C.J.S. 

all reaeonable preaumptlona wiil be made in favor of the 
oorreetneea of the lower court’e action with reference to 
a motion to atrike or diamiaa, and the aliegationt of the 
pleading to attacked will be presumed to be true. 

Unless the record shows otherwise, all reason¬ 
able presumptions will be indulged by the appellate 
court in favor of the correctness of the lower 
court's action in granting or denying a motion to 
strike®® or dismiss.®® In accordance with this rule, 
it may be presumed that the motion was properly 
filed;®* that the proceedings thereon were regular 
and proper;®® and that the court's ruling was based 
on good cause or ground^®® If, however, the record 


brought in the name of the commis¬ 
sioner or his liQuidatingr agent, in¬ 
stead of the name of the state, and 
no one is prejudiced thereby, the pe¬ 
tition will be deemed amended on 
the appeal. 

Okl.^Reeves v. Noble. 212 P. 996, 88 
Okl. 179—Bailey v. I^ankford, 154 
P. 672, 64 Okl. 692. 

Tex.—Golden Rod Oil Co. No. 1 v. 
Noble, Civ.App.. 233 S.W. 624, dis¬ 
missed for want of Jurisdiction. 
49. Ala.—^Marshall v. Rogers, 160 
So. 865. 230 Ala. 306. 

60. Ill.—^Wisconsin Cent. R. Co. v. 
Wieczorek, 38 N.E. 678, 161 Ill 679 

Pooler V. Southwick, 126 lll.App 
264. 

Neb.—Ingram v. Bank of Commerce 
of Louisville. 206 N.W. 6, 114 Neb. 

64. 

4 C.J. p 761 note 13. 

Proper objectioa to request for leave 
to Attend 

Where the request for leave to 
amend is properly objected to, and 
the objection is not waived, an appel¬ 
late court will not regard the amend¬ 
ment as having been made, where, 
although leave to do so is granted, 
an amendment is not actually made. 
Ill.—Burns v. Kay lor, 264 IlLApp. 
469. 

meoord hold to show malrlag of 
attondttoat 

Ill.—Cigar Makers' International Un¬ 
ion of America v. Huecker, 123 Ill. 
App. 836. 

61. Cal.—^First Nat. Bank v. De Mou¬ 
lin, 205 P. 92, 56 C.A. 313. 

Okl.—Owens v. Taylor, 213 P. 300, 
90 Okl. 96. 

Wyo.—Eniren v. Olson, 145 P. 766, 22 
Wyo. 622. 

4 C.J. p 750 notes 98, 99. 

69. Ala.—Mitchell v. Conway, 60 So. 
2d 676, 257 Ala. 648—Metropolitan 
Life Ins. Co. v. Hyche, 108 So. 40, 
214 Ala. 447. 

Cal.—Bozegian v. Bakirjian, 289 P. 
234, 106 C.A. 868—Santa Barbara 
County V. Janssens, 186 P. 872, 44 
C.A. 818. 

Colo.—Colorado Utilities Corp. v. Plz- 
or, 62 P.2d 670, 99 Colo. 294. 


Ill.—Village of Arthur v. Otto, 143 
N.E. 837. 812 Ill. 326. 

Witteman Co. v. Goeke, 260 Ill. 
App. 108. See Aldrich v. Jeffers, 
209 IlLApp. 143. 

Ind.—Rooker v. Fidelity Trust Co., 
App., 6 N.E.2d 140. 

Mass.—^Massachusetts Gasoline St 
Oil Co. V. Go Gas Co.. 166 N.E. 563, 
267 Mass. 122, certiorari denied 60 
S.Ct. 86. 280 U.S. 604, 74 L.Ed. 648. 
Mo.—Clark Real Estate Co. v. Old 
Trails Inv. Co.. 76 S.W.2d 388, 835 
Mo. 1237—Garber v. Missouri Pac. 
Ry. Co., 210 S.W. 377. 

N.C.—Alexander v. Brown, 72 S.E.2d 
622, 236 N.C. 212—Carolina Power 
& Light Co. V. Bowman, 56 S.E.2d 
602, 231 N.C. 332. 

Okl—Renegar v. Fleming, 211 P.2d 
272, 202 Okl. 197. 

4 C.J. p 751 note 16. 

Waiver by pleading to merits 

Assignment that the court erred 
in overruling defendants' motion to 
strike certain parts of the complaint, 
presented without a statement of 
facts or a bill of exceptions, could 
not be considered, where defendants 
did not stand on motion to strike but 
answered and went to trial on the 
merits, since the motion was deemed 
to have been waived by answer and 
trial on the merits. 

Wash.—Du Pont Cellophane Co. v. 
Kinney, 42 P.2d 441, 181 Wash. 
140. 

mriklag of answer 

On appeal from flnal decree where¬ 
in only question was predicated on 
order granting motion to strike an¬ 
swer pleading statute of nonclaim, 
reviewing courts were required to 
assume that proof supported allega¬ 
tions of bill. 

Fla.—Cooey v. Cooey, 182 So. 202, 182 
Fla. 716. 

63. Fla.—^Llndsley v. Phare, 166 So. 
812, 116 Fla. 464. 

Ill.—Montanye v. Harlan, 188 N.E. 
699, 351 111. 68. 

Mich.—Bishop V. Hartman, 87 N.W. 

2d 886, 826 Mich. 115. 

Ohio.—'Stine v. Atkinson, App., 32 N. 
B.2d 821. 


Vt.—Emerson v. Carrier, 126 A.2d 
822. 

Attendtteat 

With respect to propriety of dis¬ 
missal of bill after demurrer was 
sustained, complainant would be tak¬ 
en to have been content to stand on 
bill as amended where record failed 
to show request to be allowed fur¬ 
ther to amend bill. 

Ala.—^Alabama Power Co. v. City of 
Scottsboro, 189 So. 669, 288 Ala. 
76. 

64. Tex.—Luse T. Curry, Civ.App., 
261 S.W. 196. 

Agresttent of parties 
Where plaintiff, appealing from 
Judgment sustaining demurrer to 
amended petition based on statute of 
limitations, stated in brief that ac¬ 
tion was brought more than four 
years but less than ten years after 
breach of trust on which action was 
based, and defendants accepted such 
facts as a predicate for their argu¬ 
ment that action was properly dis¬ 
missed, appellate court would as¬ 
sume that parties had agreed that 
matter was presented to trial court 
on motion to dismiss by reason of 
running of the statute rather than 
on strict demurrer. 

Ohio.—State v. House, App., 67 N.E. 
2d 105. 

65. Ala.—Cooper v. Cooper, 85 So. 
468, 204 Ala. 183. 

Mo.—State ex rel. Southwest Nat. 
Bank of Kansas City v. Ellison, 
181 S.W. 998, 266 Mo. 423. 

N.J.—Newell v. Klipper, 146 A. 635, 
7 N.J.Misc. 398—Charles S. Schultz 
& Son V. Klipper, 145 A. 634, 7 N. 
J.Misc. 891. 

Where ttotioa to disiiilsB has been 
sustained, all reasonable presump¬ 
tions will be made in favor of the 
propriety of the motion. 

Ariz.—Condon v. Arizona Housing 
Corp., 160 P.2d 342, 68 Ariz. 125. 

66. Colo.—Sholes v. Citizens' State 
Bank of Holyoke, 261 P. 466, 82 
Colo. 432. 

Ga.—^Avery v. Bower, 162 S.B. 289, 
170 Ga. 202. 
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is complete, the existence of other grounds for 
striking a plea or answer than those appearing there¬ 
in will not be presumed.67 Where defendant filed 
his answer some time after his motion to strike and 
the record does not show a ruling on such motion, 
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the presumption exists that such motion was 
waived.®"^*® 

In reviewing the ruling or decision of the trial 
court on a motion to strike®® or on a motion to dis¬ 
miss,®® the appellate court will assume the truth of 


Ill.—Firestone Tire & Rubber Co. v. 
Oinsbura. 120 N.E. 644. 285 Ill. 
132. 

Smith V. Illinois Adjustment Fi¬ 
nance Co., 68 X.E.2d 264. 326 Ill. 
App. 654. 

N.J.—Kelley v. Faitoute Iron & Steel 
Co., 94 A. 802, 87 N.J.Law 667. 
Tex.—American Surety Co. of New 
York V. Alamo Iron Works, Civ. 
App., 29 S.W.2d 498, reversed on 
other grounds, Com.App., 36 S.W. 
2d 714. 

4 C.J. p 761 notes 17. 18. 

FaUars to spaoify gronad 

Fact that trial court granting mo¬ 
tion to dismiss petition specifies no 
single ground named In petition does 
not raise presumption that trial court 
sustained the motion on all grounds 
named in petition. 

Mo.—Dee v. Stahl. App., 219 S.W.2d 
883. 

Ooaslderatioa oS xaerits 

(1) Where trial court disposed of 
second count of complaint on motion 
to dismiss, supreme court would 
presume that, by whatever name 
motion was called, merits of count 
were considered and disposed of by 
trial court, since effective contents 
of pleading and not name given to it 
by pleader will determine whether 
matter therein is entitled to consid¬ 
eration. 

Ark.—Priest v. Mack, 109 S.W.2d 
665, 194 Ark. 788. 

(2) Where trial court dismissed 
cross claim, reviewing court would 
assume that trial court passed on 
all questions of fact and law raised 
thereby and resolved all disputed is¬ 
sues in favor of cross defendant. 

N.Y.—Tipaldi v. Riverside Memorial 

Chapel. 78 N.T.S.2d 12, 273 App. 
Div. 414, motion denied 80 N E 2d 
544. 297 N.Y. 1029, affirmed 82 N. 
E.2d 585, 298 N.Y. 686. 

Szsrolss of dlBorstloai 

Where trial court which denied 
motion to strike certain allegations 
from complaint stated that the mo¬ 
tion, which was not timely made, 
could not be granted and that it was 
not a matter of discretion, and when 
case was reached for trial defend¬ 
ant again moved to strike the allega¬ 
tions, and the court denied the mo¬ 
tion, but the record did not show the 
reason for the denial of the subse¬ 
quent motion, there was no presump¬ 
tion that the subsequent motion was 
denied on ground of the court’s want 
of power, and the reviewing court 
would assume that the motion was 


denied in the exercise of the trial 
court's discretion. 

N.C.—Warren v. Vlrginia-Carollna 
Joint Stock Land Bank, 198 6.E. 
624, 214 N.C. 206. 

Estoppel 

In determining whether trial court 
properly applied the doctrine of es¬ 
toppel in dismissing plaintiff's peti¬ 
tion, reviewing court may assume 
that plaintiff had full knowledge of 
matters alleged in defendant's an¬ 
swer as basis of estoppel. 

Ky.—Tobacco By-Products & Chemi¬ 
cal Corporation v. Western Dark 
Fired Tobacco Growers Ass'n, 133 
S.W.2d 723, 280 Ky. 469. 

Finding in Judgment dismissing a 
petition for failure to state cause of 
action must be accepted as true. 
Tex.—Tarrant County v. Rattikin Ti¬ 
tle Co., Clv.App., 199 S.W.2d 269. 

67. U.S.—Garnhart v. U. S., Ala., 16 
Wall. 162, 21 L.Ed. 276. 

Ark.—Farlsh v. Jones, 28 Ark, 323. 

67.6 Nev.—Home Lumber & Coal 
Co. v. Hartford Mining Co., 81 P. 
2d 1063, 68 Nev. 361, rehearing de¬ 
nied 83 P.2d 1049, 68 Nev. 361. 

58. Cal.—People v. Buellton Devel¬ 
opment Co., 136 P.2d 793, 68 C.A. 
2d 178. 

Ill.—People ex rel. Phelps v. Ker- 
stein, 108 N.E.2d 916, 413 Ill. 333 
—Stenwall v, Bergstrom, 76 N.B.2d 
864, 898 Ill. 877. 

Village of Justice v. Jamieson, 
129 N.E 2d 269, 7 Ill.App.2d 113— 
Robb V. Eastgate Hotel, 106 N.E.2d 
848, 347 IlLApp. 261—City of Chi¬ 
cago Heights V. Public Service Co. 
of Northern Illinois, 103 N.E.2d 
619, 346 llLApp. 393—Illinois Bank¬ 
ers Life Assur. Co. v. Dunas, 77 N. 
£ 2d 64. 333 Ill.App. 192—Johnson 
V. Harman. 66 N.E.2d 498, 828 Ill. 
App. 686—Hill V. Hiles, 32 N.E.2d 
933, 309 Ill.App. 321—Chalmers & 
Williams v. Walter Bledsoe & Co., 
218 Ill.App. 863. 

Iowa.—Inter-Ocean Reinsurance Co. 
V. Bartleson, 11 N.W.2d 688, 234 
Iowa 836—^Porterfield v. Grand 
Lodge, A. O. U. W. of Iowa, 286 
N.W. 381, 212 Iowa 1181—State 
Sav. Bank of Logan v. Osborn, 176 
N.W. 964, 188 Iowa 168—Baker v. 
American Surety Co. of New York, 
159 NW. 1044, 181 Iowa 684. 

Miss.—^Kennedy r. Porter, 170 So. 
286, 176 Miss. 742. 

Mo.—^National Bank of Commerce in 
St. Louis V. Maryland Casualty 
Co.. 270 S.W. 691. 307 Mo. 417. 
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Mont.—^Downs v. Nihill, 286 P. 410, 
87 Mont. 145. 

N.Y.—^New York Trap Rock Corp. v. 
Town of Clarkstown, 85 N.E. 2d 878, 
299 N.Y. 77—Brlarcliff Lodge Ho¬ 
tel V. Citizen-Sentinel Publishers, 
188 N.E. 193, 260 N.Y. 106, reargu¬ 
ment denied 186 N.E. 728, 261 N.Y. 
637—Briarcliff Lodge Hotel v. 
Yonkers Statesman Corporation, 
183 N.E. 193, 260 N.Y. 106, reargu¬ 
ment denied 186 NE. 728. 261 N.Y. 
637—Briarcliff Lodge Hotel v. 
Westchester Newspapers, 183 N.E. 

193, 260 N.Y. 106, reargument de¬ 
nied 186 N.E. 728, 261 N.Y. 687— 
Briarcliff Lodge Hotel v. Tarry- 
town Dally News, 183 N.E. 193, 
260 N.Y. 106, reargument denied 
186 N.E. 728, 261 N.Y. 637—Burns 
V. Lopez 176 N.E. 537, 266 N.Y. 
123—^Richard v. American Union 
Bank, 170 N.E. 632, 263 N.Y. 166, 69 
A.L.R. 667. 

Miller V. Cassini, 18 N.Y.S.2d 
464, 269 App.Div. 118—Sturm v. 
Truby, 282 N.Y.S. 433, 246 App. 
Div. 367—Barron v. Topliffe, 241 N. 
Y.S. 606, 229 App.Div. 217. 

Tenn.—Steward v. A. W. Kutsche ft 
Co., 76 S.W.2d 315, 168 Tenn. 183. 
Va.—Swann v. Atlantic Life Ins. Co., 
159 S.E. 192, 166 Va. 852—Edmond¬ 
son V. Ballard, 141 S.E, 776, 149 Va. 
798. 

Wyo.—Willis V, Willis, 49 P.2d 670, 
48 Wyo. 403. 

4 C.J. p 751 note 20. 

Admission of facts 

Supreme court, in considering pro¬ 
priety of chancellor’s action in strik¬ 
ing certain counts of complaint, could 
consider that defendant admitted the 
facts well pleaded in those counts. 
Ill.—Stough V. Brach, 70 N.E. 2d 686, 
896 Ill. 644. 

Zafsrenoes in favor of matter striok. 

on 

In an action on a written lease 
where parts of defendant's answer 
had been stricken by the trial court, 
every intendment, inference, and im¬ 
plication must be given stricken 
matter which would support it as a 
valid defense. 

Utah.—Bamberger Co. v. Certified 
Productions, 48 P.2d 489, 88 Utah 

194. 

59. Ariz—Sawaya v. Tucson High 
School Diet. No. 1 of Pima Coun¬ 
ty, 281 P.2d 106, 78 Ariz. 389— 
Waugh V. Lennard, 211 P.2d 806, 
69 Ariz. 214—Collier v. Stamatis, 
162 P.2d 126, 68 Ariz. 285*^General 
Petroleum Corp. of Cal. v. Smith, 
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the well pleaded allegations m the pleading or por- | tion of the pleading attacked, and that they could 


157 P.2d 35€. 62 Ari*. 239, 158 A.L. 

R. 364—Breedon v. White, 166 P. 
2d 904, 62 Ariz. 266—Doty v. South¬ 
ern Pac. Co., 129 P.2d 991, 69 Ariz. 
449. 

Ark.—Southeast Power & Ll^ht Co. 
V. McCarroll, 149 S.W.2d 1001, 200 
Ark. 665. 

CaL—Stafford ▼. Shultz, 270 P.2d 1, 
42 C.2d 767. 

South V. Wishard, App., 303 P 2d 
806—Pruitt V. Fontana, App, 300 
P.2d 371—Kroger v. Baur, 117 P.2d 
50, 46 C.A.2d SOl—Barllett v. Fed¬ 
eral Outfitting Co., 24 P.2d 877, 133 
C.A. 747. 

Colo.—Stapp V. Carb-Ice Corp., 224 P. 
2d 936, 122 Colo. 626—Fish v. Liley, 
208 P.2d 930, 120 Colo. 166—Wil¬ 
son ▼. Collins, 166 P.2d 663, 114 
Colo. 407. 

Fla.—Lincoln Tower Corp. v. Dun- 
hairs-Florlda, Inc., 61 So 2d 474— 
Maule Industries v. Trugman, 69 
So.2d 27—Savage v. Horne, 31 So. 
2d 477, 169 Fla. 301—Dreka v. 

Whltehair, 192 So. 321. 140 Fla. 
802. 

Ill.—Olese V. Terry. 46 N.E.2d 90. 882 
Ill. 34—Doner v. Phoenix Joint 
Stock Land Bank of Kansas City, 
46 N.E.2d 20, 381 Ill. 106—Scully 
V. Halllhan, 6 N.E.2d 176, 366 Ill. 
185. 

New Amsterdam Cas Co. v. Ger- 
In, 133 N.E.2d 723, 9 Ill.App 2d 545 
—In re Scherlbel’s Estate, 91 N E 
2d 443, 340 Ill.App. 238—Opelka v 
Quincy Memorial Bridge Co., 82 N 
E.2d 184, 335 Ill.App. 402—Morris 
V. The Broadview. 65 N E 2d 605, 
328 Ill.App. 267—Krauter v Adler, 
65 N.E2d 215, 328 Ill App 127— 
Gale V. Roberts. 57 N.E.2d 610, 324 
Ill.App. 159—Barrett v. Hennebry, 
64 N.E.2d 608, 322 Ill.App 70.‘1— 
Boyd V. ,<Etna Life Ins Co., 35 N.E 
2d 99, 310 Ill.App. 647—Midland 
Underwriters v. Travelers Casual¬ 
ty Ins. Co., 31 N.E.2d 614, 308 Ill. 
App 239—Swing v. American Fed¬ 
eration of Labor. 18 N E 2d 258, 298 
Ill.App. 63. afllrrncd 22 N.E 2d 857. 
872 Ill. 91, certiorari denied 60 S 
Ct. 614, 309 U.S. 669, 84 L Ed. 1007, 
reversed on other grounds 61 S Ct. 
668, 812 U.S. 321, 85 L.Ed 855, re¬ 
hearing denied 61 S.Ct. 736, 312 U. 

S. 716, 86 L.Ed. 1146—Washing¬ 
tonian Home of Chicago v Van 
Meter, 18 N.K.2d 81, 297 Ill.App 
691—Slansek v. Slovene Nat. Ben¬ 
efit Soc., 279 Ill.App. 204—Garey 
V. Trude, 218 Ill.App. 872. 

Iowa.—Johnson v. Board of Sup’rs of 
Jefferson County, 24 N.W.2d 449, 
237 lows 1103—Reichard v. Chica¬ 
go, B. & Q. R. Co.. 1 N,W.2d 721, 
231 Iowa 663—Putensen v. Drees- 
zen. 219 N.W. 490, 206 Iowa 1242 

La.—Strahan v. Fussell, 60 So.2d 805, 
218 La. 682—Le Blanc v. Danclger 
OU * Refioing Co., 48 So.2d 865. 


218 La. 463—Losavlo v. Losavlo 
Realty Co.. 81 So.2d 412, 212 La. 
23—Jackson v. Hunt Oil Co., 23 So. 
2d 31, 208 La. 166—Louque v. T. S 
C. Motor Freight Lines, 8 So.2d 
66, 200 La. 393—Cuselieh v. Cuse- 
lich, 106 So. 20, 169 La. 652. 

Item Co. V. De Lerno, App., 10 
So. 2d 645—Jarrell v. Stephens, 
App., 168 So. 738. 

Mich.—JaniszGwskl v. Behrmann, 76 
N.W 2d 77. 345 Mich. 8—Galda- 

mavice v. Board of County Road 
Com’rs of Newaygo County, 67 N. 
W.2d 178, 341 Mich. 280—Van 

Antwerp v. State, 56 N.W.2d 108, 
334 Mich. 693—Hicks’ Estate v. 
Cary, 62 N.W.2d 361, 332 Mich. 
606—Teeter v. Teeter, 50 N W.2d 
716, 332 Mich. 1—School Dist No 
1. Fractional South. Lansing Tp v 
School Dist. of City of Lansing, 60 
N.W 2d 160, 331 Mich 623—Krause 
V Hartford Acc. & Indem. Co, 
49 NW2d 41. 331 Mich. 19— 

MacGrlff v Van Antwerp, 41 N.W 
2d 624, 327 Mich 200—Zerfns v 
Bills, 40 NW2d 763, 326 Mich. 
657—Bishop v. Hartman, 37 NW 
2d 885, 326 Mich 116—Plastray 
Corp v Cole, 37 N.W.2d 162, 324 
Mich 433, 8 A L R 2d 499—Grand 
Rapids Motor Coach Co v. Michi¬ 
gan Public Service Commission, 36 
NW.2d 299, 323 Mich. 624—How¬ 
land v. Local Union 306. UAW-CIO, 
35 NW2d 166, 323 Mich 305— 
General Development Corp v. City 
of Detroit. S3 NW.2d 919, 322 

Mich 495—Wright v. Houdaille- 
Hershey Corp. 31 N.W.2d 845, 321 
Mich. 21—Lucking v. People, 31 N 
W2d 707, 320 Mich 495—Gilmer 
V. Miller, 29 N W.2d 264, 819 Mich 
136—Fitzpatrick v. Liquor Control 
Commission, 25 N W 2d 118, 316 
Mich. 83, 172 ALR. 608—Hubbard 
V. Board of Trustees of Retirement 
System, 23 N,W.2d 186, 315 Mich 
18—Benedek v. Mechanical Prod¬ 
ucts. 22 N W.2d 901, 314 Mich. 

494—Goodfellow v. Civil Service 
Commission, 20 N.W.2d 170, 312 
Mich 226—Kordis v. Auto Owners 
Ins. Co., 18 N.W.2d 811, 311 Mich 
247—Oreland Equipment Co. v. 
Copco Steel & Engineering Corp., 
16 N.W 2d 646. 310 Mich. 6—Mc¬ 
Cormick V Hartman, 10 NW.2d 
910, 306 Mich. 346—Roche v. Blair, 
9 N.W.2d 861, 806 Mich. 608—Jane- 
sick V. Osbon. 9 N.W.2d 690. 305 
Mich. 600—Piechowiak v. Bisseil, 
9 N.W.2d 686, 305 Mich. 486— 

Holda v. Consumers Power Co., 6 
N.W.2d 433, 802 Mich. 478—Scott 
v. Grow, 3 NW.2d 264, 301 Mich 
226, 141 A.L.R. 819—Roed v. Civil 
Service Commission, 3 NW.2d 41, 
301 Mich. 137—Noble v. Noble, 300 
N W. 885, 299 Mich. 665—Dodge v. 
Blood, 300 N.W. 121, 299 Mich. 
364, 138 A.L.R. 322—City of Grand 
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Rapids V. Central Land Co.. 292 
N.W. 679, 294 Mich 103—Kysor 
V. Alma Motor Co., 287 N.W. 385, 
290 Mich. 76—Skutt v. City of 
Grand Rapids. 266 N.W. 344, 275 
Mich. 258—Wuorth v. Wuerth, 269 
N.W. 346. 270 Mich. 628—Robinson 
V. City of Saginaw, 265 N.W. 396, 
267 Mich. 667—Moeblus v. Mc¬ 
Cracken. 246 NW. 163, 261 Mich. 
409—White Star Refining Co. v. 
Hansen. 231 N.W. 577, 261 Mich. 
224—Old Ben Coal Co. v. Universal 
Coal Co, 227 N.W 794, 248 Mich 
486—Bortz v. Norris, 226 N W. 
860, 248 Mich 247—Luyk v Ilertel, 
219 N.W. 721, 242 Mich 445 

Mo—^Llnes v. Teachenor, 273 S.W. 
2d 300—Jacquemin v. Mercantile 
Commerce Bank & Trust Co, 234 
SW.2d 789, 3C1 Mo 373—Domitz v, 
Springfield Bottlers, 221 S W 2d 
831, 369 Mo. 412. 

Schoen v. Lange, App , 238 S.W. 
2d 902—Abbott v. Seumon, App., 
229 SW2d 696. 

Mont—Conway v. Fabian, 89 P 2d 
1022. 108 Mont 287, certiorari de¬ 
nied 60 S.Ct 94, 308 US 678, 84 
L Ed 484 

Nob —I’arks v. Holy Angels Church, 
70 N W.2d 97, 160 Neb 299. 

N J —City of Passaic v Board of 
Chosen Freeholders of Passaic 
County. 104 A 2d 646, 15 N.J 350. 

Staubauch v. Cities Service Oil 
Co, 19 A.2d 882, 126 N J Law 479 

NT—Garvin v. Garvin, 116 N E 2d 
73. .306 NT 118—Weintrnub v 

Weintraub, 96 N E 2d 724, .302 N 
T 104-Kane v Walsh. 66 N E 2d 
5:1. 295 NT 198. 163 ALR 1351— 
MarMurrny v City of Long Bench, 
54 N E 2d 828. 202 N Y. 286— 

Cohen v Dana, 40 N E 2d 227, 287 
N Y 405—Society Milion Athena v. 
National Bank of Greece, 22 N E 2d 
.371, 281 NY 282—Locke v. I’em- 
broke. 21 N E 2d 495, 280 N.Y 430 
—Schafran & Finkel v. M Lowen- 
stein & Sons, 19 NB.2d 1005, 280 
N Y. 164, reargunient denied 21 
NE.2d 196, 280 NY 687—People 
cx rel. Bennett v Laman, 14 N E. 
2d 439, 277 N Y. 368—U. S. V. Presi¬ 
dent and Directors of Manhattan 
Co, 12 NE2d 618, 276 NY 396, 
reargument and motion denied 14 
NE2d 383, 277 N.Y. 671—Hauser 
V Bartow, 7 N.E.2d 268, 273 N.Y. 
370, reargument denied 8 N.E 2d 
617, 274 N.Y. 489. 

Benway v. City of Watertown, 
161 N.Y.S.2d 485, 1 A D 2d 466— 
Sherman Plastering Corp. v R & 
R. Co, 121 N.Y S 2d 69, 281 App. 
Div. 293—Sutton v. Hearst Corp., 
98 N.Y.S.2d 233, 277 App Dlv. 166, 
appeal denied 98 NY.S2d 689, 277 
App Dlv. 873—Matarazzo v. Daily 
Gazette Co. 93 N.Y.S.2d 687, 276 
App.Div. 249, affirmed 96 N E.2d 
442, 302 N.T. 662—Bpiselman 
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Rablnowitz, 61 N.Y.S.2d 138, 270 
App.Dlv. 548, appeal denied 62 K. 
T.S.2d 608, 270 App.Dlv. 921— 

Advance Music Corp. v. American 
Tobacco Co., 63 N.Y.S.2d 837, 268 
App.Dlv. 707, appeal denied 64 N.Y 
S.2d 390, 269 App.Dlv. 690, reversed 
on other grrounds 70 N.E.2d 401, 

296 N.T. 79—Federal Waste Paper 

Corporation v Garment Center 
Capitol. 51 NY.S.2d 26, 268 App 
Dlv. 230, affirmed 61 N.E.2d 451. 
294 NT. 714—Neaton v. Lewis Ap¬ 
parel Stores, 48 N T S 2d 492, 267 
App Dlv. 728, appeal granted 60 N. 
YS.2d 463, 268 App.Dlv. 834—New¬ 
berry & Co. V. George W. Warnecke 
& Co., 46 N.Y S 2d 438, 267 App 
Div 418, affirmed 56 N.E 2d 585. 
293 NT. 698—Niagara Falls Power 
Co. V. Halpln. 46 N Y.S.2d 426. 
267 App Div. 236, 863, affirmed 

Niagara Falls Po^^ cr Co v. White. 
66 NE2d 117, 292 NY 705—Losie 
V Ken-Vic. Inc. 44 N.Y.S 2d 473, 
266 Ai)p Div 1046—Goldfarb v 
Wright, 40 N Y S 2d 705, 265 App 
Dlv 738. appeal denied 41 N Y.S 2d 
942. 266 App Div 730—Teieh v 

Lawrence. 38 N Y.S 2d 942, 265 App 
Dlv. 974. appeal denied 39 NYS 
2d 1022. 265 App Div 1062, modi¬ 
fied on other grounds 52 NK 2d 115, 
291 NY 245. motion denied 66 N 
E 2d 121, 292 N Y 714—Keel v 
Porcella, 34 N Y S 2d 80. 263 App 
Div. 621—Coronado Development 
Corp. v. Mlllikin, 30 N Y S 2d 548. 
262 App Div 504—Lovell v. Haas, 
27 NTS 2d 886. 262 App Div. 49— 
Fulton Service Corp v. Richter, 23 
NYS.2d 297, 260 App Div. 943— 
Lifshutz V. Adams, 20 N.Y S 2d 
839, 2C0 App Div 72, reversed on 
other ground.s 33 N E.2d 83, 286 
NY. 180, affirmed 49 N E.2d 636. 
290 NY. 707—Western New York 
Water Co. v "Brandt, 18 N.Y S 2d 
128, 259 Api)Div 11, reargument 
denied 18 N Y S 2d 750, 259 App 
Div. 764, appeal dismissed 28 N E 
2d 408, 283 N.Y 686—Gluck v 

Sunapee Realty Corp , 15 N.Y.S 2d 
99, 257 App Div 658—Eckstein v. 
Massachusetts Bonding & Insur¬ 
ance Co, 11 N.Y S 2d 317, 266 App. 
Div. 1084, reversed on other 
grounds 24 N E 2d 114, 281 NY 
436. 126 A.LR 1143, reargument 
denied 25 N E 2d 144, 282 N.Y. 690 
—De Coigne v. Ludlum Steel Co, 

297 NYS. 636. 261 App.Dlv. 662 

—Breslav v New York & Queens 
Electric Light & Power Co., 291 
N.Y.S. 932, 249 App Div. 181, af¬ 
firmed 7 N.E.2d 708, 273 N.Y. 693— 
Kress v. Central Trust Co of 
Rochester, 283 N.Y.S. 467, 246 App 
Dlv. 76—American Fire Prevention 
Bureau v. Rockwood Sprinkler Co. 
of Massachusetts, 279 N.Y.S. 368, 
244 App.Dlv. 423—Hamilton v. 
Dannenberg, 267 N Y.S 166, 239 

App Div. 166—Schncldman Heating 
V. New York Plumbers’ Specialties 


Co., 264 K.T.fi. ,146, 238 App.Dlv. 
818—Hoyt V. Wright, 261 N.Y.S. 
131, 237 App.Dlv. 124—Hoeppner v. 
Dunkirk Printing Co., 237 N.Y.S. 
123. 227 App.Dlv. 130, affirmed in 
part and reversed in part on other 
grounds 172 N.E. 139, 264 N.Y. 95, 
72 A.L.R. 913—Frank v. Baton, 231 
N.Y.S. 477, 226 App.Dlv. 149—D. R 
Paskie & Co. v. Commercial Cas¬ 
ualty Ins. Co.. 229 N.Y.S. 121, 223 
App.Dlv. 603—Cross v. Sylvia Silk 
Co., 225 N.Y.S 652, 222 App Div 
134—Hoehn v. Schenck, 223 N.Y S 
418. 221 App Div. 371—Sumner v. 
Sumner, 216 NY.S. 389, 217 App. 
Div. 163 

Ohio—Richman Bros. Co. v. Amal¬ 
gamated Clothing Workers of 
America. 131 N.E 2d 662, 101 Ohio 
App 469. rehearing denied 132 N 
E2d 769. 101 Ohio App. 469 
Pa —Ehhert V. Plymouth Oil Co., 13 
A.2d 42. 338 Pa. 272—Rock v. City 
of Philadelphia. 19G A. 69, 328 

Pa. 382, 314 A L R. 667—Kreinson 

V Commercial Nat. Bank. 185 A. 
766, 323 Pa 332. 

Licgey V Clearfield Textile Co., 
27 A 3d 545, 149 Pa Super. 433— 
Ross V City of Philadelphia, 25 
A 2d 834, 149 Pa Super. 33—Over- 
miller V. Town and Village Ins 
Service, 21 A 2d 411, 146 Pa Super 
347—(^arey v. Carey, 183 A. 371, 
121 Pa Super. 261. 

S D —Hoverstad v. First Nat Bank 
& Trust Co, 74 N.W.2d 48. 

Tenn,—Morrison v Crows, 237 S.W. 

2d 1, 192 Tenn. 210. 

Tex—Hallaway v Thompson, 226 S 
W2d 816, 148 Tex 471. 

Hardison v. A. H. Belo Corp, 
Civ App, 247 SW.2d 167—Lawler 

V Castroville Rural High School 

Dist , Civ App. 233 S.W 2d 613, 
error refused—Powell v. Andrews, 
Civ App, 220 SW2d 718, error re¬ 
fused no reversible error—Hall v 
Gulf Ins Co. of Dallas, Civ App, 
200 SW.2d 460—Tarrant County v. 
Rattikin Title Co, Civ App., 199 
S W 2d 269—Landram v Robertson, 
Civ.App , 195 S.W 2d 170, error re¬ 
fused no reversible error—Jones v. 
Maples. Civ.App., 184 S W.2d 844, 
error refused—^Kelley v. Wright, 
Civ App , 184 S W 2d 649, affirmed 
188 SW.2d 983, 144 Tex. 114— 

Nueces County v. Fletcher Sc Co., 
Civ App., 181 SW.2d 970, error re¬ 
fused—Douglass V. Texas-Canadian 
Oil Corp , Civ.App., 169 S.W.2d 198, 
affirmed 174 S W.2d 730, 141 Tex. 
606—Nichols V. Anderson, Civ. 
App., 164 S.W.2d 268, error re¬ 
fused—^Weaver v. Oliver, Civ.App., 
3 SW.2d 892. 

Va.—Portsmouth Restaurant Ass’n 

V. Hotel and Restaurant Bmp. Al¬ 
liance, Local No 807, of Ports¬ 
mouth, 33 S.E.2d 218, 183 Va. 767 

Wls —Shaw V. Printing Co., 143 N. 

W. 698, 164 Wls. 601. 

4 C J. p 761 note 21. 
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ajiberal eonstrnotloa of dlMulMiod* 
oomplaiat 

Where the complaint was dis¬ 
missed at the opening of the trial, 
before counsel opened to the Jury or 
introduced any evidence, it must be 
construed liberally in plaintiff’s fa¬ 
vor, the procedure amounting to oral 
demurrer. 

N.Y —Davis v. Prank, 169 N.Y.S. 482, 
102 Misc. 683 

Hefasal to dismiss 

On appeal from a refusal to dis¬ 
miss a complaint or bill the allega¬ 
tions in such pleading will be pre¬ 
sumed to be true. 

Del.—DuPont v. DuPont, 86 A.2d 724, 
32 Del Ch 413 

Ilh—People ex rel. Byrnes v. Stanard. 

137 N.E.2d 829, 9 I11.2d 372. 

Mich.—Diggs V. State Bd of Em- 
balmcrs and Funeral Directors, 32 
N.W.2d 728, 321 Mich. 608—Hardy 
V. Burroughs. 232 N W. 200, 261 
Mich 578—National Fire Ins Co. 
V. York, 231 N.W. 91, 251 Mich. 
83—Dunnebacke v. Detroit, G. H 
Sc M. Ry. Co., 227 N W. 811, 24 8 
Mich. 460. 

N.J.—Robertson v. Newcomb, 99 A.2d 
361, 27 NJ Super. 314 
N.Y.—Mandelbaum v. Mandelhaum, 
147 NYS.2d 183, 1 A D.2d 688— 
Montgomery Ward & Co, v. People, 
108 NY.S 2d 432. 279 App Div. 86, 
affirmed 107 N.E.2d 609, 304 N.Y. 
646—Hart v. Hart, 80 NY.S.2d 
480. 274 App Dlv. 836—Vega v. 

Lange, 290 NYS 736, 248 App. 
Dlv 621—Post V Metropolitan 
Casualty Ins Co. of New York, 237 
N.Y.S. 64, 227 App Dlv 156, af¬ 
firmed 173 NE 867, 264 N.Y. 641— 
Abounader v. Strohmeyer & Arpe 
Co, 216 N.YS 702, 217 App.Div 
43, affirmed 164 N.E. 309, 243 N.Y. 
458. 

Motion not filed 

Although defendants had not filed 
motion to dismiss complaint, where 
court entered Judgment that plain¬ 
tiffs take nothing by their complaint, 
supreme court would con.sider allega¬ 
tions of complaint true, as though 
district court had sustained general 
demurrer to complaints and plain¬ 
tiffs had appealed from order dis¬ 
missing complaint for refusal fur¬ 
ther to plead. 

Mont.—Turnbull v. Brown, 273 P.2d 
387, 128 Mont. 254. 

Complaint and affidavit in opposition 

On appeal from Judgment granting 
motion for dismissal of complaint, 
court must accept allegations of 
plaintiff’s complaint and affidavit in 
opposition to motion as true. 

N.Y —Chapin v. Posner, 86 N.E.2d 
172, 299 N.Y. 31. 

Ill.—Cook V. Ramsay, 64 N.E 2d 624, 
322 Ill App 671 

N.Y.—Nlstal v. Hausauer, 121 NY.S. 
2d 712, 282 App Dlv. 7, reveraeil on 
other grounds 124 N.E.2d 94, 308 
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be eatablished by proof.*® The pleading subject to 
attack is to be construed most favorably to the party 
presenting it,*®-* and he is to be given the benefit 
of the most favorable inferences to be drawn from 
the facts pleaded.®®-^® However, the court is not 
bound by conclusions of the pleader,•®-l® and if there 
is any omission of facts necessary to sustain the 
complaint, such facts are assumed not to exist.®®-2® 
The appellate court cannot assume that the trial 
court considered counsel’s affidavit, submitted in con¬ 
nection with a motion to strike, as contradicting or 
overcoming any sufficient denial to an answer.®^ 

The erroneous dismissal of a suit on a plea in 
abatement will not be sustained on the ground that 
the petition was so defective that it was subject to 
demurrer, for it will not be assumed that plaintiff 
would not have amended the petition if given the 
opportunity ;®2 but, if the dismissal follows a rul- 
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Ing that the complaint does not state a cause of 
action, the appellate court must assume that the 
suit was dismissed because plaintiff refused to 
amend.®* 

§ 1544. Interlocutory Proceedings and Pro¬ 
visional Remedies 

The appellate court will make all reatonable pretump- 
tlone in favor of the correctneee and regularity of the 
orders of the lower court with respect to Interlocutory 
matters or provisional remedies. 

Unless there is something in the record to show 
the contrary,®® the appellate court, when necessary 
to sustain the judgment being reviewed, will make 
all reasonable presumptions in favor of the correct¬ 
ness of the orders or rulings of the lower court 
with respect to interlocutory matters or provisional 
remedies®® and the regularity of the proceedings in 


N.Y. 146, certiorari denied 75 S.Ct. 
894, 349 U.a 962. 99 L.Ed. 1284. 

60. Cal.—South v. Wishard, App., 
303 P2d 806. 

N.T.—Milks V. Mclver, 190 N.E. 487, 
264 N.T. 267. 

Tuzinska v. Ocean Accident & 
Guarantee Corporation, 272 N.Y.S. 
593, 241 App.Div. 698—Von Wil- 
mowsky v. Prindle, 234 N.Y.S. 18, 
225 App.Div. 697. 

4 C.J. p 751 note 22. 

Owasrshlp of huilding’ 

In action for injuries caused by 
opening of a door in a hallway, 
wherein complaint was dismissed 
wholly on the ground that the condi¬ 
tion complained of was not hazard¬ 
ous as a matter of law, reviewing 
court would assume that plaintiiTs 
would, on a new trial, adduce proof 
that defendant was the possessor of 
the buildiniT, although plaintiffs had 
not pleaded or produced such proof. 
N.Y.—Busceml v. Chefford Automo¬ 
tive Parts, 8 N.Y.S.2d 678, 265 App. 
Dlv. 1014. 

Offer of proof 

Where a bill is dismissed upon the 
pleadings and plaintiff’s offer of 
proof, the offer must be accepted as 
true. 

Mich.—Sloman-Polk Co, v. City of 
Detroit, 247 NW. 96. 261 Mich. 689. 
87 A.L..R. 1294. 

60.6 Mo.—Jacobs v. Jacobs, 272 S. 
W.2d 186—Martin v. Potashnick, 
217 S.W.2d 379, 368 Mo. 883. 

N.J.—Mianulli v. Gunagan, 108 A.2d 
200, 32 N.J.Super 212. 

N.Y.—Smith v. Kirkpatrick, 111 N.E. 
2d 209. 305 N.Y. 66. 

Ohio.—Bartow v. Smith, 78 N.E.2d 
735, 149 Ohio St. 301. 16 A.L.R.2d 
94. 

Ross V. Heberling, 109 N.E.2d 
686, 92 Ohio App. 148. 


OoBstmotloa against pleader 

It has been held, however, that 
when a motion to dismiss has been 
sustained, the complaint will be con¬ 
strued strongly against the pleader, 
and the only admissions which will 
be considered are facts speclflcally 
pleaded or by necessary Implication 
set up. 

Ariz.—Condon v. Arizona Housing 
Corp.. 160 P.2d 342, 63 Ariz. 126. 
Penial of motioa. to distnlss 
Where question is whether trial 
court erred in denying motion to 
dismiss complaint for failure to state 
claim on which relief could be grant¬ 
ed, complaint must be construed in 
light most favorable to plaintiff and 
with all doubts resolved in favor of 
its sufficiency. 

N.M.—Plllsbury v. Blumenthal, 272 
P,2d 326, 68 N.M. 422. 

60.10 N.Y.—Cohen v. Cohen, 161 N. 
Y.S,2d 949. 1 A.D.2d 686—Sacks v. 
Charles Noeding Trucking Co., 96 
N.Y.S.2d 761, 276 App.Div. 1033— 
Kaufman v. Fort Greene Packing 
Co., 46 N.T.S.2d 33, 267 App.Div. 
837. 

Inkelis v. Lehman, 166 N.Y.S.2d 
929, 2 Misc.2d 398. 

Ohio.—Richman Bros. Co, v. Amal¬ 
gamated Clothing Workers of 
America, 131 N.E.2d 662, 101 Ohio 
App. 469, rehearing denied 132 N. 
E.2d 769, 101 Ohio App. 459. 

Utah.—Backus v. Hooten, 294 P*2d 
703. 4 Utah 2d 364. 

60.15 Mich.—Piechowiak v. Bissell. 

9 N.W.2d 686, 806 Mich. 486. 

N.Y.—Sherman Plastering Corp. v. R. 
& R. Co.. 121 N.Y.S.2d 69. 281 App. 
Dlv. 293. 

60.20 Ariz.—^Doty v. Southern Pac. 
Co., 129 P.2d 991, 69 Ariz. 449. 

61. Cal.—Barnaby v, Bamaby, 279 
P. 1064, 100 C.A. 195. 
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62. Tex.—Hawley v. Warllck, Civ. 
App., 267 S.W. 332. 

63. Colo.—Jessey v. Butterfield, 167 
P. 1, 61 Colo. 256. 

64. N.Y.—Hertz v. Grace, 212 N.Y. 
S. 705, 126 Misc. 316. 

Ahseaoe of oonater affidavits 
Where affidavit offered in support 
of defendant’s motion to quash a 
writ of ne exeat republlca presented 
statements of ultimate facts, and no 
counteraffldavits were filed by plain¬ 
tiff, and order denying motion indi¬ 
cated that no evidence was heard and 
that decision was arrived at from 
arguments of counsel, the appellate 
court was required to assume as true 
whatever was well pleaded in affida¬ 
vit. 

Ill.—Andersen v. Andersen, 43 N.E.2<I 
176, 316 Ill App. 380. 

Orders anno pro tuao 
Presumption on review that nunc 
pro tunc orders are valid has no ap¬ 
plication where record shows affirm¬ 
atively facts invalidating such order. 
Cal.—Albori v. Sykes, 65 P.2d 84. 18 
C.A.2d 619. 

66. Ala.—Green v. NuGrape Co., 100 
So. 84, 19 Ala.App. 663. 

Cal.—Pierson v. Fischer. 280 P.2d 
491, 131 C.A.2d 208—Nevin v. Mer¬ 
cer Casualty Co., 66 P.2d 261, 12 C. 
A.2d 222. 

Fla.—Nichols v. Walton, 90 So. 167, 
82 Fla. 385. 

Ga.—Rich v. W. T. Rawlelgh Co., 171 
S.E. 228, 47 Ga.App. 671. 

Mo.—State ex rel. Lynch v. Taylor, 
166 S.W. 1071, 183 Mo.App. 441. 
Tex.—^Farrar v. Byars, Civ.App,, 260 
S.W. 1048—Ploore v. Morgan, Civ. 
App., 176 S.W. 737. , 

4 C.J. p 761 notes 24>26. 

Flea la abatsaisat on latsrloontory 
appeal 

Court of civil appeals had to pre¬ 
sume that trial court properly over- 
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connection therewith,®* If the order is the result of 
making a determination on conflicting affidavits, 
those in behalf of the successful party are regarded 
as establishing the facts stated therein together 
with the reasonable inferences which may be drawn 
therefrom.®'^ 

While, if the record shows neither a motion nor 
an order, it cannot be presumed on appeal that they 
were made,®® still, where a particular order is neces¬ 
sary to sustain the judgment, it will be presumed that 
the proper order was made.®® If, however, motions 
appearing in the record do not appear to have been 
acted on, it will be presumed that they were waived 
or that no action was requested of the court.^® 


APPEAL A ERROR ^1544-1645 

§ 1545. -Time of Trial or Hearing, and 

Continuance 

a. In general 

b. Continuance 

a. In Qeneral 

All reasonable presumptions will be Induloed by the 
appellate court In favor of the correctness of the action 
of the trial court with respect to the time of trial or 
hearing. 

In accordance with the general rule stated in the 
preceding section, the appellate court may presume, 
to sustain the judgment being reviewed, that the 
cause was properly called or set down for hearing*^^ 
and heard in its proper order that the parties 
had sufficient notice of the hearing that the ac- 


ruled appellant's plea in abatement 
based on pendency of prior suit in 
another court involving same parties 
and same subject matter, unless and 
until such order was reversed on ap¬ 
peal from a final Judgment. 

Tex.—Hammonds v. Lloyds Fire & 
Cas. Assur. of San Antonio, Civ. 
App., 266 S.W.2d 228. 

Bnlings on motions 

(1) Presumed correct generally. 
Ind.—Terre Haute Gas Corp. v. John¬ 
son. 46 N.E.2d 484, 221 Ind. 499, 
modified on other grounds 48 N.E. 
2d 455, 221 Ind. 499. 

Tex.—Dittman v. Model Baking Co., 
Com.App., 271 S.W, 76. 

Texas Employers' Ins. Ass'n v. 
Downing, Civ.App., 218 S.W. 112, 
error refused. 

4 C.J. p 751 note 26. 

(2) In the absence of any bill of 
exceptions, it will be presumed that 
a ruling on a motion was supported 
by the evidence. 

Ind—Shannon v. Abshire, 141 N.E. 

621, 81 Ind.App. 299. 

Neb—State ex rel. Sorensen v. State 
Bank of Ravenna, 266 N.W. 649, 
127 Neb. 338—Travelers' Ins. Co 
v. Sawicki, 239 N.W. 726, 122 Neb. 
108. 

Tex.—Gulf Production Co. v. Gran¬ 
ger, 56 S.W.2d 631, 122 Tex. 308, re¬ 
hearing denied 67 S.W.2d 1116, 122 
Tex. 303. 

(3) Where motion had been filed 
with trial court and trial court gave 
movant the relief sought, it would 
be assumed that action of trial court 
was based on the motion. 

Kan.—Hawkins v. Wilson, 267 P.2d 
1110, 174 Kan. 602. 

(4) It will be presumed that some 
ground in a motion warranted the 
making of an order thereon where 
the transcript on appeal does not 
contain the motion. 

Fla.—Beachland Development Co. v. 
Peterson, 149 So. 428, 111 Fla. 849. 


(5) Where a motion to resettle an 
order by stating that the action of 
the court was based upon the min¬ 
utes was denied, the presumption is 
that the decision of the court was 
not based on the minutes. 

N.T.—McCormick v. Shea, 85 N.T.S. 
1029, 42 Misc. 665. 

Yaoatloa of laterloontorj order 

(1) Presumed correct generally. 

S D.—Halverson v. Glass, 164 N.W. 

444, 36 S.D. 226. 

4 C.J. p 761 note 26. 

(2) There is a presumption that a 
trial court acted within its Jurisdic¬ 
tion and made an order vacating a 
prior order at the same, and not at 
a subsequent, term, and a mere state¬ 
ment of appellant that such order 
was made at a later term will not 
overcome such presumption. 

S.D.—Halverson v. Glass, supra. 

(3) It is presumed that an inter¬ 
locutory order inconsistent with the 
Judgment was set aside. 

Tex.—Jetton v. Jetton, Civ.App., 267 
S.W.2d 146, error refused no re¬ 
versible error. 

(4) Order which denied defend¬ 
ant’s motion to vacate and strike or¬ 
der permitting amendment of com¬ 
plaint to conform to proof, was pre¬ 
sumed to have been made and filed 
before Judgment. 

Cal.—Heffernan v. Bennett & Armour, 
230 P.2d 668, reheard 289 P.2d 129, 
reheard 248 P.2d 846, 110 C.A.2d 
564. 

66. Ill.—See Greenberg v. Parsons, 
184 IlLApp. 434. 

Kan.—Shore v. White City State 
Bank, 69 P. 263, 61 Kan. 246. 

4 C.J. p 761 notes 27, 28. 

Bears to file motioa 
Necessary leave to make or file a 
motion may be presumed to have 
been granted. 

Colo.—Reeves, etc., Co. v. Best, 66 
P. 986, 18 Colo.App. 225. 
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It may be presumed that due no¬ 
tice of the motion or application for 
an interlocutory order was given. 
Kan.—Shore v. White City State 
Bank, 69 P. 263, 61 Kan. 246. 

67. Cal.—Russell v. Landau, 274 P. 
2d 681, 127 C.A.2d 682—Paulekas 
V. Paulekas, 264 P.2d 941, 117 C.A. 
2d 78—Cathcart v. Gregory, 118 P. 
2d 894, 46 C.A.2d 179—Fuller v. 
Lindenbaum, 84 P.2d 165, 29 C.A. 
2d 227—^In re McCarthy's Estate, 
73 P.2d 914, 23 C.A.2d 398—Ket- 
telle V. Kettelle, 294 P. 463, 110 C. 
A. 310—West Coast Securities Co. 
V. Kllbourn, 294 P. 67, 110 C.A. 
293. 

Minn.—Bauer v. Kummer, 70 N.W.2d 
273, 244 Minn. 488—Pierce v. Grand 
Army of the Republic, 20 N.W.2d 
489, 220 Minn. 662. 

68. Iowa.—Hunt v. Downs, 60 Iowa 
696. 

69. Ill.—Weske v. Chicago Union 
Tract. Co., 117 Ill.App. 298. 

Btlpnlation for Issnaaoe 
Where counsel for both sides on 
appeal had referred to trial court's 
recital of counsel's stipulation for 
issuance of an order as an order of 
the court and had spoken of an order 
of the court having been entered, su¬ 
preme court would assume that the 
order had been made. 

Mont.—Dodd v. Simo, 129 P.2d 224, 
113 Mont. 636. 

70. Ky.—Hatfield v. Norfolk & W. 
R. Co., 286 S.W. 863, 193 Ky. 166. 

71. Ala.—Carson v. Sleigh, 78 So. 
229, 201 Ala. 378. 

Ill.—See Gleeson Bros. Co. v. Calla¬ 
han, 207 IlLApp. 227. 

4 C.J. p 762 note 22. 

72. Ga.—^Hotel Dempsey Co. v. Ma¬ 
con Auto Co., 87 S.E. 770, 17 Ga. 
App. 618. 

72Ji Ariz.—Potter v. Home Owners' 
Loan Corp., 72 P.8d 429, 60 Arts. 
286. 
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tion of thc ’^fower court with respect to its- dockets 
and calendars was correct and that the case was 
taken up in due course on the day it was set for trial 
and on the announcement of both parties that they 
were ready for trial,or, in case of unreadiness of 
some of the parties, that the case was ordered 
brought to. final hearing at the time for good rea¬ 
son.^® 

b. Oontinuance 

Presumptions may be indulged In favor of the action 
of the trial court with respect to continuance. 

The action of the trial court will respect to a con¬ 
tinuance or postponement will not be presumed er¬ 
roneous,^® but instead the appellate court will in¬ 
dulge all reasonable presumptions and intendments 
in favor of the correctness of such action.77 Ac¬ 
cordingly, in the absence of any showing to the con¬ 
trary, presumptions are indulged in favor of the ac¬ 


tion of the lower court in refusing, 78 granting,78 or 
Setting aside®® a continuance. 

In aid of the action of the court below in over¬ 
ruling a motion for continuance, it will be presumed 
that such order was supported by the evidence®^ 
and that the facts justifying a continuance did not 
exist;®® and, where a later motion for continuance 
was based upon grounds other than those advanced 
in an earlier motion which was overruled, it will 
be presumed that the grounds alleged in the first 
motion no longer exist.®® On the other hand, where 
the evidence, for the procurement of which a con¬ 
tinuance was sought, was subject to objection by 
the adverse party, it will not be presumed on appeal, 
for the purpose of reversing the court's ruling 
denying the motion for a continuance, that the ob¬ 
jection to the evidence would be waived ;®4 but a 
presumption resulting in reversal of an order re¬ 
fusing a continuance may be impelled by matters ap- 


73. Ga—Hotel Dempsey Co. v. Ma¬ 
con Auto Co., 87 S.E. 770, 17 Ga. 
App 518. 

III.—See Mrazek v. Tollar, 210 Ill. 
App. 884—GreenberR v. Parsons, 
184 in.App. 434. 

4 C.J. p 762 note 33. 
atrilcl&flr cause from docket 
Where a case was stricken from 
the docket because it was not prose¬ 
cuted, it will be presumed that It had 
been called for hearing before It was 
stricken, where such was necessary. 
S,C—Smith v. Southern Ry. Co„ 95 
S.E. 339, 109 S.C. 162. 

74. Mont —Golden v. Northern Pac. 
R. Co., 104 P. 549, 39 Mont. 436, 34 
L.R.A.,N.S, 1164, 18 Ann.Cas. 886 

75. Ala.—Carson v. Sleigh, 78 So. 
229, 201 Ala. 373. 

76. Ill—People v. Zehr, 187 N.E. 
482, 306 Ill. 601. 

N J —^Michael v. Southern Lumber 
Co., 127 A. 680, 101 N.J.Law 1, 
Wash—Calhoun, Denny & Ewing v. 

Quinlan, 160 P. 1132, 86 Wash. 647. 
4 C.J. p 752 note 36.’ ' 

Appellant must show error 
Tex.—Texas Indem. Ins Co. v. Har¬ 
lan, Civ.App., 236 S.W.2d 664, error 
dismissed. 

77. Mo.—Savings Finance Corp v 
Blair, App.. 280 SW.2d 676—Jones 
v. Jones, 176 S.W. 227, 188 Mo.App. 
220—Ellis V. Wahl, 167‘ S.W. 582, 
180 Mo.App. 607. 

N.J.—Michael v. Southern Lumber 
Co., 127 A. 580, 101 N.J.Law 1. 
N.D.—In re Smith’s Estate, 288 N.W. 
385, 69 N.p. 437. 

Or.— Corpus Juris Secundum cited in 

Benson v. Madden, 298 P.2d 783, 
736, 206 Or. 427. 

S.C.—Cutter v. Mallard Lumber Co., 
88 S.E. 695, 99 S.C. 231. 


Tex.—Texas Indem. Ins Co. v. Har¬ 
lan, Clv.App., 236 S W.2d 664, er¬ 
ror dismissed—Smith v Realty 
Trust Co , Clv.App., 286 S.W. 907— 
Davis V. Southland Cotton Oil Co., 
Civ App , 259 S W. 298. 

4 C J p 752 note 36 

Discretion of court with respect to 
continuance see infra § 1600. 

Ooutinuonoe of hearing on plea of 
privilege presumed proper. 

Tex —Ohio Oil Co v. Varner, Civ, 
App, 160 SW.2d 185—Painter Bus 
Lines v. Carpenter, Clv.App, 146 
S.W.2d 278—Gregg v. De Shong, 
Civ App., 107 S.W.2d 893. 

78. Cal—Ott V. Gotfried, 108 P 2d 
207, 39 CA.2d 397 

Ky.—Smith v. Swope, 145 S.W.2d 
827, 284 Ky. 626—Penn v. Keene, 
273 S.W. 449, 209 Ky. 674. 

La—Schrepfer v. Suarez, 6 La.App 
74. 

Mo.—Hall V. Williams, 60 S.W.2d 
138, 330 Mo. 473. 

Okl.—Rourke v. Bevls, 42 P.2d 898, 
171 Okl 392. 

Tex.—^Zachary v. Overton, Civ App., 
157 S,W.2d 406, error refused— 
Pollock V. Wuntch, Clv.App., 150 S 
W.2d 392—McFaddin v. Oakwood 
Realty Co., Clv.App., 139 S.W.2d 
636, error dismissed. Judgment cor¬ 
rect—Patek V. Supreme Lodge of 
Slavonic Benev. Order of State of 
Texas, Civ.App, 62 S.W,2d 773— 
Commercial Standard Ins. Co. v. E. 
P. McKnight Chevrolet Co., Civ. 
App., 43 S.W.2d 636—Hutson v. 
Cade, Civ.App, 217 S.W. 438. 

4 C.J. p 762 note 37. 

Opportunity to employ oounaol 

The appellate court' may assume 
that appellant had ample opportu¬ 
nity to employ counsel before trial 
and elected to proceed without attor- 
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ney, where record shows no reQuest 
or motion for continuance and he 
makes no contention to the contrary 
on appeal. 

Ind —Curtis v. Mann, 14 N.E 2d 346, 
105 Ind.App. 601. 

Withdrawal of oounsel immediately 
before trial 

Where a party’s counsel has with¬ 
drawn without objection immediate¬ 
ly before trial so that the party is 
left unrepresented, it will be assumed 
In support of the court's ruling re¬ 
fusing such party's motion for con¬ 
tinuance that the counsel’s with¬ 
drawal was with the consent of the 
party 

Wash —Peterson v Crockett, 291 P 
721, 168 Wash 631. 

79. Vt.—Capital Sav. Bank & Trust 
Co. v. Hammett, 112 A. 860, 96 Vt. 
47. 

4 C.J. p 762 note 38. 

Oontinuauoe ou court’s own motion 

If a continuance is made by the 
court of Its own motion, it may be 
pre.sumed that the business of the 
court required such action. 

Tex —Bray v. First Nat. Bank, Civ. 
App., 10 S.W.2d 236. 

80. Ind.—Amory v. Reilly, 9 Ind 
490. 

81. Ky.—Hargis v. W. T. Congle- 
ton Co., 66 S.W.2d 98. 262 Ky 192. 

Tex—Home Ins. Co. v. Williams, 
Civ App , 84 S.W.2d 876, error dis¬ 
missed. 

82. Ga.—Loe v. Brown, 116 S E 309, 
165 Ga. 24. 

83. Tex.—Ferrell v. May, Civ.App., 

262 aw. 802. 

84. Ind.—Carthage Turnp. Co. v. An¬ 
drews, 1 N.E. 864, 102 Ind. 138, 62 
Am.R. 663. 
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pearing in the record,and the uncontrovertcd al¬ 
legations of the motion for continuance must be 
taken as true.85.5 

A motion for a continuance will be presumed to 
have been waived where the recoid does not show 
that it was called to the attention of, or passed upon 
by the court.®® 

A recital in the judgment that the cause came on 
regularly for hearing may result in a presumption 
that orders continuing the cause were regularly 
made;®7 and, from a recital that an affidavit of 
an absent witness was read, it will be presumed 
that permission to do so was granted, thus making 
the refusal to grant a continuance proper.®® From 
a bare entry in the minutes of the lower court that 
a case was continued it cannot be presumed that 
the continuance was by agrecnicnt,®^ but it has been 
held that where an action has not been dismissed, al¬ 
though a long period elapsed between institution 
thereof and trial, it will be presumed that the action 
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was continoed by consent. ®^-®’ 

It will be assumed that the rights of a party who 
has been surprised by the admission of unexpected 
evidence would have been fully protected by a post¬ 
ponement of the trial had proper motion been made 
therefor,®® and in the absence of such a request no 
error is shown.®®-® 

§ 1546. - Injunction 

In injunction casei it it presumed that the order ef 
the lower court it correct and that its proceedings were 
regular and proper. 

In injunction cases there is a presumption that the 
order of the lower court is correct,^ and the 
burden of showing error is on appellant.®®-®® Thus, 
in the absence of a record showing which prevents 
it, the appellate court will make all reasonable pre¬ 
sumptions in favor of the correctness of the action 
of the lower court in granting,®i continuing,®^ deny¬ 
ing,®® modifying or making some change or altera- 


85. Tcnn.—Patton v. Morarity, 74 S. 
W.2d 513, 18 TennApp. 184 

85.5 Tex.—Hobert.son v. Robertson, 
riv.App, 291 SW 2(1 452~13allus 
Ry & Terminal Co v Durkee, Civ. 
App. 193 S W 2d 222, refused no 
reversible error—United Employers 
Casualty Co v McCloud, Civ App , 
146 SW.2d 247 

86. Iowa—r»oardman v. Beckwith, 
18 Iowa 292 

Tex—Sherman v. Stein, Civ.App., 173 
S.W 2d 732, error refused. 

87. Cal.—Cohan v. Shibley, App, 
289 P 169 

88. Ky—Consolidated Fuel Co. v. 
Stevens, 3 S W.2d 203, 223 Ky. 192. 

89. Tex —Smith v. Carr, Civ.App. 
173 S.W 602. 

4 C.J. p 752 note 42. 

89.5 Miss.—McCain v. Wade, 180 
So. 748, 181 Miss 664. 

90. Mass—Walsh v. Wyman Lunch 
Co, 138 NE. 389, 244 Mass. 407. 

90.5 Okl.—^Union Mortg. Co. v. Tay¬ 
lor, 177 P 2d 1014, 198 Okl. 290. 

90.50 N.C—Lance v Coedlll, 78 S. 
E 2d 319, 238 N.C. 500. 

80.55 N.C.—Lance v. Cogdill, supra 

Oonrt need aot search' for error 

Cal.---Euclid Candy Co. of California 
V. International Longshoremen & 
Warehousemen's Union, Local 1-6, 
121 P.2d 91, 49 C.A.2d 137. 

91. Ala—Morris v. Sartaln, 140 So 
373, 224 Ala 318. 

Cal.—Kold Klst, Inc., v. Amalga¬ 
mated Meat Cutters and Butchers 
Workmen of North America, Local 
No. 421, 221 P.2d 724, 99 C.A.2d 191 
—Euclid Candy Co. of California 
V. International Longshoremen & 


Warehousemen's Union, Local 1-6, 
121 P.2d 91. 49 Cal.App.2d 137. 

Conn —Gerald Park Imp Ass'n v. 

Bini, 83 A 2d 19.'>, 138 Conn. 232. 
Mont—Thrasher v. Hodge, 283 P. 
219, 86 Mont. 218. 

Tex —Beene v. Bryant, Civ.App., 201 
SW.2d 268. 

4 C J p ’/52 note 43. 

After violation of injnnotion 

Where the question whether the 
court should have granted a prelim¬ 
inary injunction on a bill is not 
laised on appeal until after the vio¬ 
lation of the Injunction, doubt should 
he resolved in favor of the court's 
action 

Va—Deeds v. Gilmer, 174 S.E, 87. 

162 Va. 157. 

Constmetion of order 
On appeal from interlocutory In¬ 
junction restraining discharged dep¬ 
uty sheriff from acting as dep¬ 
uty, wherein record showed that dep¬ 
uty had turned over to coroner keys 
and papers held by him, as was 
sought by petition, reviewing court 
would construe general order grant¬ 
ing injunction as prayed as not re¬ 
ferring to keys and papers, although 
order should have expressly elim¬ 
inated requirement that keys and pa¬ 
pers be delivered. 

Ga—Denson v. Tarver, 197 S.E. 242, 
186 Ga. 180. 

Evidaaos to support granting of in- 
Junction presumed to exist 
Kan —Arnold v. Garnett Light & Fuel 
Co.. 172 P. 1012, 103 Kan. 166. 

S.C.—Seabrook v. Carolina Power & 
Light Co., 156 S.E. 1, 159 S.C. 1. , 

Tex.—Hartley v. Brady, Civ App., 114 
S.W.2d 406. 

Temporary ^ostralning order 

On defendant's appeal, there was a 

Ills 


legal presumption in favor of cor¬ 
rectness of trial court's ruling in 
granting a temporary restraining or¬ 
der, without notice, on a sworn bill 
of complaint 

Fla.—Black v. Shayne Dixie Music 
Co., 193 So. 822, 141 Fla. 792. 

92. Mass.—Beacon Oil Co. v. Manla- 
tis, 188 NE 386, 284 Mass.,574. 

Tex—Yonack v. Emery, Civ App., 4 
S W 2d 293, affirmed, Com.App., 13 
S W.2d 667, 70 A.L.R. 684. 
Contlnnanoe presumed 

Although a restraining order ter¬ 
minated by Its own terms, it will be 
presumed that It was continued 
where the parties and the court tto 
treated it. 

Tex —Johnson v. Martinez, Civ.App., 
289 S.W. 198. 

93. Cal.—Auston v. Wilson, 80 P.2d 
503, 27 C.A.2d 124. 

Fla.—^Wells v. Cochrane, 188 So. 87, 
137 Fla. 241. 

Ill.—Asher V. Teter, 40 N.B.2d 803, 
314 Ill.App 200. 

Ind —Thomson v. Indiana Union 
Traction Co., 110 N.E 121, 183 Ind. 
690. 

N.T—In re Haas, 18 N.Y.S.2d 436, 
259 App Dfv. 791. 

N.C.—Lineberger v. Ruby Cotton 
Mills, 146 SE 216. 196 N C. 606 
Ohio—Skinner v Peebles, 6 N.E.2d 
412. 53 Ohio App 413. 

Tex—Harding v. W. L. Pearson & 
Co , Com App.. 48 S.W 2d 964 

Bond V. Owen, Civ App., 267 S.W. 
2d 833—Horwltz V. Finkelstein, Civ. 
App., 189 SW2d 895, refused for 
want of merit—Cook v. Ochiltree 
County, Civ App., 64 S.W.2d 1018. 
Va.—Harless v. Malcolm, 87 S.B^2d 
817, 197 Va. 66. 

4 C.J. p 762 note 44 . 
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tion in,*^ dissolving, or refusing to dissolve,•• 
an injunction, and the regularity and propriety 
of the proceedings which sustain such action.^^ 
Similarly, presumptions will be made in favor of 
the correctness of a decree assessing damages 
for the wrongful procurement of an injunction.®* 

Where the trial judge made no specific findings, 
it will be presumed in support of the judgment or 


order that there was sufficient evidence to sustain 
it,®*-* that the court found on the facts all matters 
necessary to support it,®* i® and that he accepted 
the allegations of the prevailing party and rejected 
the contradictory allegations of the opposing par- 
ty.98.15 Where the ruling with respect to an in¬ 
junction has been made on conflicting pleadings or 
affidavits, the appellate court will assume a state of 
facts as favorable to the prevailing party as his 
showing will permit,®® and will take the view of the 


ti. Ark.—Mason v. State. 286 S.W. 
86. 150 Ark. 646. 

M. Cal.—Ward v. McKlnsey. 276 P. 
408. 98 C.A. 108. 

Mo.—Weil V. Richardson. 86 S.W.2d 
869, 226 Mo.App. 1237. 

K.C.—Lsince v. CoRdill. 78 S.E.2d 819. 
288 N.C. 600—^Branch v. Board of 
Ed. of Robeson County. 68 S.E.2d 
466, 280 N.C. 605. 

8.C.—Coward v. Jones. 166 S.E. 06. 
167 8.C. 118. 

Tenn.—^Miller v. Fidelity-Bankers 
Trust Co.. 109 S.W.2d 421. 21 Tenn. 
App. 289. 

Tex.—^Horwits v. Finkelstein. Civ. 
App.. 189 S.W.2d 896, refused for 
want of merit—Becker v. Forth. 
Civ.App.. 64 S.W.2d 1086. 

4 C.J. p 762 note 46. 

98 . Tex.—^Meyer v. Cockcroft. Civ. 
App., 278 S.W. 666—^Thomas v. 
Howell, Civ.App.. 268 S.W. 668. 

4 C.J. p 768 note 46. 

WxittesL motloa was presumed to 
state all grounds relied on. 

HI.—Grossman v. Grossman, 26 N.E. 
2d 678. 804 IlLApp. 607. 

97 . Ga.—^Kirkland v. Ferris, 88 S.E. 
680, 146 Ga. 93. 

N. C—Cahoon v. Board of Com'rs of 
Hyde County, 176 S.E. 846, 207 N. 
C. 48—General Talking Pictures 
Corporation v. Electrical Research 
Products, 169 S.E. 19, 201 N.C. 143 
—Roebuck V. Carson. 149 S.E. 691, 
197 N.C. 492—^Lineberger v. Ruby 
Cotton Mills, 146 S.E. 215. 196 N.C. 
506—^Vester v. Town of Nashville. 
128 S.E. 698, 190 N.C. 266. 

Bond or undertaking 

(1) There is a presumption that 
the proper undertaking was required 
before issuance of injunction. 

Idaho.—Jones v. Stauffer, 288 P. 419, 

49 Idaho 387. 

(2) On appeal. In the absence of a 
showing that the clerk of the lower 
court was without authority to ap¬ 
prove injunction bonds, it may be 
fairly assumed that such approval 
was regular and authorized. 

Colo.—Esselstyn v. U. 8. Gold Cor¬ 
poration. 196 P. 183, 69 Colo. 547. 
(8) The supreme court must pre¬ 
sume that the circuit Judge had suf¬ 
ficient reasons for requiring a com- 
X>aratively small bond when grant¬ 
ing injunction pendente llte. 


S.C.—Cooke ▼. State Highway De¬ 
partment. 166 S.E. 228. 168 S.C. 63. 
Votioe 

(1) An injunction pendente llte 
must be presumed to have been 
granted on statutory notice until the 
contrary is shown. 

N.T.—Hunt V. Stirone. 249 N.Y.S. 
691. 282 App.Div. 262. 

(2) In absence of showing that 
complainants were given notice of 
motion to dismiss injunction on 
grounds not based on denial of an¬ 
swer, appellate court would presume 
that notice was given. 

Ala.—Richey v. Butler. 60 So.2d 441. 
266 Ala. 160. 

Time of motion 

Where it did not appear that mo¬ 
tion to dissolve injunction was not 
made at regular call of docket, su¬ 
preme court would presume that mo¬ 
tion was made at such time. 

Ala.—Richey v. Butler, supra. 

Tims and manner of aoting on appli- 
oatlon or motion 

(1) In the absence of a showing 
of fact in the record as to when a 
trial Judge acted on application for 
injunction, it will be presumed that 
he acted at the time and in the man¬ 
ner required by law. 

Tex.—^Woodward v. Smith, Civ.App., 
268 S.W. 847. 

(2) Where there was nothing to 
indicate the contrary, the court of 
civil appeals presumed that the trial 
court followed the law by consider¬ 
ing an unverified motion to dissolve 
the injunction merely as a demurrer 
to legal sufi9ciency of allegations of 
fact upon which plaintiff’s prayer for 
injunction was based. 

Tex.—Wood v. Farm 4b Home Sav¬ 
ings & Lioan Ass’n of Missouri. Civ. 
App.. 86 S.W.2d 871. 

(3) Where it did not appear wheth¬ 
er court was or was not in session at 
time of proceedings at regular term 
of court on motion to dissolve tem¬ 
porary Injimotion, appellate court 
would presume decree dismissing in¬ 
junction was rendered at session of 
court ordered pursuant to equity 
rule. 

I Ala.—Richey v. Butler, 60 So.2d 441. 
266 Ala. 160. 


(4) Where decree dissolving in¬ 
junction recited that case was heard 
on motion for dissolution, court of 
appeals would assume that motion 
was made as recited in decree, even 
though no written motion appeared 
in record. 

Tenn.—^Miller v. Fidelity-Bankers 
Trust Co., 109 S.W.2d 421, 21 Tenn. 
App. 289. 

(6) Under statute relating to In¬ 
junctions. it is the duty of the court 
either to grant or refuse an inter¬ 
locutory injunction at the hearing 
set for that purpose, and in a doubt¬ 
ful case ordinarily it will be pre¬ 
sumed that court has done what it 
should have done. 

Ga.—Grlzzel v. Grizzel, 8 S.E.2d 649. 
188 Ga. 418. 

98. Vt.—^Howley v. Chaffee, 103 A. 
1048, 92 Vt. 317. 

98.5 Tex.—Union Transfer & Stor¬ 
age Co. V. Greve, Civ.App., 131 8. 
W.2d 796. 

98.10 Tex.—Houston v. Interstate 
Circuit, Civ.App., 132 S.W.2d 903. 

98.15 Ind.—Willis v. Dictograph 
Sales Corp., 64 N.E.2d 774, 222 Ind. 
623. 

OonsideratloB of ooatention. 

In action for mandatory injunc¬ 
tion it would be assumed, on appeal, 
that trial court gave due considera¬ 
tion to contention that it would be 
inequitable to grant injunction be¬ 
cause benefits which plaintiffs might 
expect would be offset by damages 
which would result to defendant's 
property. In view of conflict in evi¬ 
dence on such point. 

Cal.—Katenkamp v. Union Realty 
Co. 93 P.2d 1036, reheard 98 P.2d 
289, 36 C.A.2d 602. 

99. Cal.—^Pavilion Ice Rink v. O’Bri¬ 
en. 212 P. 682, 60 C.A. 186. 

Fla.—^Paramount Enterprises v. 

Mitchell, 140 So. 828, 104 Fla. 407. 
Minn.—Seward v. Schrieber, 62 N.W. 
2d 48. 240 Minn. 489—^East Lake 
Drug Co. V. Pharmacists and Drug 
Clerks' Union, Local No. 1368, 298 
N.W. 722, 210 Minn. 488—Minne¬ 
apolis Electric Lamp Co. v. Feder¬ 
al Holding Co., 201 N.W. 824, 161 
Minn. 198—Steffes v. Motion Pic¬ 
ture Mach. Operators* Union. 161 
I N.W. 624. 186 Minn. 200. 
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evidence most favorable to the prevailing party.®®*® 
In favor of an order granting or dissolving an in¬ 
junction the appellate court will usually assume the 
truth or proof of the well pleaded allegations of 
the petition or application,i while in favor of an 
order denying an injunction the appellate court will 
resolve against plaintiff all questions of fact left in 
doubt by the evidence,® and not treat his allegations 
as proved.® 

The issuance of a preliminary injunction by the 
trial court without giving reasons requires the as¬ 
sumption that its purpose was merely to maintain the 
status quo, without indicating any opinion as to the 
merits of the case.®*® It has been held that on ap¬ 
peal from the granting of a temporary injunction 
the court must take as true the allegations of a 
sworn answer to the petition.®*!® If there is no 
showing thereof, the existence of an injunction or 
restraining order will not be presumed for the pur- 
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pose of putting the lower court in error/ and where 
the record shows nothing to the contrary it will be 
presumed that an injunction was dissolved on the 
dismissal of the bill for injunction.^*® 

On the other hand, appellate courts have refused 
to indulge unwarranted presumptions in injunction 
proceedings.^*!® 

§ 1547. —— Attachment or Garnishment 

The appellate court will Indulge, In support of the 
judgment, all reasonable presumptions In favor of the 
action of the lower court with respect to an attachment 
or garnishment and the regularity of the proceedings sus¬ 
taining such action. 

If the record does not show the contrary, the ap¬ 
pellate court will indulge, in support of the judg¬ 
ment, all reasonable presumptions in favor of the 
correctness of the action of the trial court with re¬ 
spect to an attachment® or in regard to the writ or 


99.5 Cal.—^Isthmian S. S. Co. v. Na¬ 
tional Marine Engineers Beneficial 
Ass'n. 254 P.2d 578, 40 C.2d 433. 

Ind.—^Wise V. Curdes. 40 N.E.2d 122, 
219 Ind. 606. 

Tex.—Bond v. Owen, Clv.App., 267 S. 
W.2d 833—Southwestern Associat¬ 
ed Tel. Co. V. City of Dalhart, Civ. 
App., 254 S.W.2d 819, error refused 
no reversible error—Davis v. Gil¬ 
len. Clv.App., 227 S.W.2d 834— 
Ridgrway V. Missourl-Kansas-Tex- 
as R. Co. of Tex., Clv.App., 204 S. 
W.2d 411, reversed on other ^rrounds 
208 S.W.2d 363, 146 Tex. 392—Dis¬ 
trict Trustees of Dist. No. 46 and 
Freestone County v. County Trus¬ 
tees of Freestone County, Civ. 
App.. 197 S.W.2d 679. 

1. Cal.—Hirsch v. City and County 
of San Francisco, 800 P.2d 177, 143 
C.A.2d 318—Kold Kist, Inc., v. 
Amalgamated Meat Cutters and 
Butchers Workmen of North Amer¬ 
ica. Local No. 421, 221 P.2d 724, 99 
C.A.2d 191. 

Ill.—Kabureck v. Stookey, 116 N.E. 
2d 900, 1 Ill.App.2d 181—Edelman 
Bros., Inc. v. Baikoff, 277 Ill.App. 
482—Will V. City of Zion, 226 Ill. 
App. 179. See Paxton v. Fabry, 
200 IlLApp. 104. 

Md.—Michael v. Rlgler, 120 A. 882, 
142 Md. 125. 

Mo.—^National Pigments & Chemical 
Co. V. Wright. App., 118 S.W.2d 20. 

Tex.—Jagoe Const. Co. v. U. S. Fidel¬ 
ity & Guaranty Co., Com.App., 58 
8.W.2d 608. 

Steele v. Winnlngham, ClvA.pp., 
128 S.W.2d 464—McCorkel v. Dis¬ 
trict Trustees of Robinson Springs 
School Dist. No. 76 of Comanche 
County, Clv.App., 121 S.W.2d 1048 
—Hunt V. Hunt, Civ.App., 66 S.W. 
2d 911—Texas Pipe Line Co. v. 
Burton Drilling Co., CivA.pp., 64 


S.W.2d 190—State v. Jarmon, Civ. 
App., 26 S.W.2d 936—Johnson v. 
Echols. Civ.App., 21 S.W.2d 382— 
Mann v. Trinity Farm Co., Civ. 
App., 270 S W. 923—Smith v. Crank, 
Clv.App, 259 S.W. 989—^Doyle v. 
Slaughter, Civ.App., 260 S.W. 1090 
—Grlfllth V. State, Civ.App., 210 S. 
W. 293. 

Vo answer tendered 

Court must assume on appeal from 
judgment granting injunction that 
allegations of petition for such re¬ 
lief were true, where defendant ten¬ 
dered no answer and made no ques¬ 
tion of court's failure to allow him 
time to plead further after overrul¬ 
ing his general demurrer to petition. 
Ky.—Baker v. McIntosh, 116 S.W. 2d 
384, 272 Ky. 763. 

Order oTermUng motion to dissolve 
temporary injunction 

Tex.—McCarther v. Pleasant Bethany 
Baptist Church of Elgin, Civ.App., 
196 S.W.2d 819, error refused no 
reversible error. 

Plea in intervention 
Tex.—McCarther v. Pleasant Beth¬ 
any Baptist Church of Elgin, su¬ 
pra. 

9. Minn.—Berman v. Minneapolis 
Photo Engraving Co., 174 N.W. 735, 
144 Minn. 146. 

3. Fla.—^Paramount Enterprises v. 
Mitchell, 140 So. 828, 104 Fla. 407. 

3.5 Cal.—^French Art Cleaners v. 
State Bd. of Dry Cleaners, 206 P. 
2d 26, 91 C.A.2d 890. 

3.10 Tex.—^Miller v. State ex rel. 
Abney, Clv.App., 116 S.W.2d 1027, 
reversed on other grounds 128 S.W. 
2d 1184, 183 Tex. 498. 

4i Tex,—Berwald v. Tweed!e Foot¬ 
wear Corporation, Civ.App., 22 S. 
W.2d 768—Berwald v. Hamilton- 
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Brown Shoe Co., Civ.App., 22 S.W. 
2d 760—Jacksonville Independent 
School Dist. V. Devereux, Civ.App., 
286 S.W. 673. 

4.5 Tenn.—^Bilbrey v. Smith, 168 S. 
W.2d 736, 25 Tenn.App. 446. 

4.10 Ill.—Haxton v. Haxton, 77 N.E. 

2d 57, 333 IlKApp. 223. 

Actions of foreign court 
The reviewing court cannot pre¬ 
sume, in support of order appealed 
from enjoining prosecution of action 
in another state, that court of oth¬ 
er state will deny party any of his 
legal rights in the pending proceed¬ 
ing. 

La.—^New Orleans Brewing Co. v. 
Cahall, 178 So. 339, 188 La. 749, 116 
A.L.R. 231. 

Presumptions in favor of order 

On appeal from order granting 
temporary injunction without statu¬ 
tory notice, appellate court was not 
entitled to Indulge any presumptions 
or Inferences in favor of the grant¬ 
ing of the injunction. 

Ill.—^McHard v. Gibb Motors, Inc., 
117 N.E.2d 399, 1 lll.App.2d 226. 

5. Cal.—Los Angeles Soap Co. v. 

Bossen. 9 P.2d 900, 122 C.A. 287. 
Ind.—Hammond Lumber Co. v. 111- 
ges, 185 N.E. 872, 97 Ind.App. 449. 
Ky.—Patterson v. Miracle, 69 S.W.2d 
708, 263 Ky. 347—^Appleman v. 

Lynch Nat. Bank, 298 S.W. 1097, 221 
Ky. 416. 

N.D.— Corpus Juris cited in Page v. 
Steinke, 286 N.W. 261, 263, 60 N.D. 
619. 

Priorities 

(1) Where Hen adjudged to cred¬ 
itor, which had sought attachment, 
was inferior to lien adjudged mort¬ 
gagee against the property, review¬ 
ing court presumed that mortgagee 
acquired his lien before levy of ored- 
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process of garnishment® and the regularity or pro¬ 
priety of the attachment^ or garnishment® proceed¬ 
ings. Moreover, the appellate court usually will 
refuse to indulge presumptions which would place 
the trial court in error.® 

Accordingly a presumption is usually held to 
exist in favor of the correctness of the action of 
the court with respect to a motion to discharge, 
quash, or dissolve an attachment^® or garnishment,^^ 
or in reinstating an attachment previously dis- 
charged.i2 There is, however, authority to the ef¬ 
fect that, if a motion to dissolve is presented on 
affidavits, there is no presumption in favor of the 
determination of the trial court.^® 

In reviewing the discharge of an attachment be¬ 
cause the complaint failed to state a proper cause 
of action, the appellate court will presume the truth 
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of the complaint’s allegations.^^ If the order in¬ 
volved is one denying a motion of plaintiff seeking 
a summary judgment because of the insufficiency of 
a garnishee’s answers, it will be presumed that the 
answers of defendant garnishee are true.i® On ap¬ 
peal by a garnishee from a judgment on the plead¬ 
ings, doubts arising in his answers to interrogatories 
must be resolved in his favor.i®-® 

§ 1548. - Receivers 

The appellate court will. In order to sustain the Judg¬ 
ment, make all reasonable presumptions In favor of the 
orders of the trial court with respect to receivers and 
receivership proceedings. 

If error is not affirmatively shown by the record, 
the appellate court will make all reasonable presump¬ 
tions in favor of the correctness of an order appoint¬ 
ing,^® or refusing to designate or to appoint a receiv- 


itor*8 attachment and that record 
Justified chancellor's Judgment as to 
priority of liens, where record failed 
to disclose time of levy of attach¬ 
ment. 

Ky.—Citizens Nat. Bank of Bowling 
Green v. Phillips, 95 S.W.2d 601. 
2C6 Ky. 73. 

(2) In proceeding on dissolution 
of coal company wherein merchant 
claimed superior lien on assets of 
coal company by reason of an at¬ 
tachment, reviewing court on appeal 
from decree denying superior lien 
was required to accept statement of 
company that no service of attach¬ 
ment. if sued out, was properly made 
and that no levy as required by the 
statute was ever made where mer¬ 
chant failed to file attachment and 
ofheer’s return. 

Ky.—Lankford v. Sunshine Mining 
Co., 151 S.W,2d 402, 287 Ky. 63. 

<6. Arlz—Valley Products v Kubel- 
sky, 68 P 2d 69, 49 Ariz. 600. 

N.T.—Shackman v. Osborne, 13 N.Y 
S.2d 854, 267 App Dlv. 1037. 

TeX.—Brownwood Gas Co. v. Belser, 
Clv.App., 267 S.W. 605, 

*7. Ala.—Bank of Hartford v. Mc- 
Neal, 93 So. 617, 207 Ala 680. 

Cal.—Haley v. Trseger, 268 P. 469, 92 
CA. 360. 

Iowa.—^Van Donselaar v. Jones, 192 
N.W. 22. 196 Iowa 1081. 

4 C.J. p 763 note 47. 

Approval of bond 

Where the court ordered an at¬ 
tachment to issue, it will be pre- 
.sumed that it approved the attach¬ 
ment bond, although approval is not 
shown by the record. 

Mo.—First Nat. Bank v. Griffith, 182 

8.W. 805, 192 Mo.App. 443. 

Al Ala.—Prudential Savings Bank of 
Birmingham v. Looney, 65 So. 770, 
187 Ala. 19. 

21L—^Equitable Life Assur. Soo. of U. 


S. V. Wagner, 119 N.E.2d 406, 2 Ill. 
App 2d 284—Poncher v. Mohawk 
Auto Equipment Co., 244 Ill.App 
218. 

Mo.—Gilbert v. Malan, 100 S.W.2d 
606, 231 Mo.App. 469. 

4 C.J. p 763 note 48. 

9. Ala.—Prudential Savings Bank of 
Birmingham v. Looney, 66 So. 770, 
187 Ala 19. 

Tex —Orleans Mfg. Co. v. Hinkley, 
Civ,App., 61 S.W.2d 865—Galloway 
V. Morns & Co., Civ.App., 249 S.W. 
284. 

10. Ky.—Brandenburg v. Branden¬ 
burg, 56 SW2d 351, 246 Ky. 646 

Ma.ss —Woogmaster v. Cutler, 147 
NE. 903, 262 Mass. 376—Britton 
V. Goodman, 126 N.E. 767, 235 Mass. 
471. 

Mont.—Gilna v. Barker, 254 P. 169, 
78 Mont 343. 

ND.—Baird v. Irvine, 237 N.W. 833, 
61 ND 319 

4 C.J. p 763 note 49—6 C.J. p 469 
note 9 [a]. 

Allegations taken as tme 

On appeal from an order denying 
a motion to vacate an attachment 
made on the original papers, the 
statements therein will be regarded 
as true. 

N.Y.—Ross V. Wigg, 6 N.Y.Civ.Proc. 
268, 34 Hun 192. 

Oroonds of motion 

Where defendant’s motion to va¬ 
cate a writ of attachment and dis¬ 
miss the levy made thereon did not 
definitely state the grounds for the 
motion, the reviewing court would 
assume that th^ attachment was at¬ 
tacked on the ground that the writ 
was improvidently issued, since a 
notice of motion to vacate a warrant 
of attachment because ImprovJdenlJy 
issued need not specify the gf^ounds. 
S.C.—Ross v. Eddlns, 196 S.E. 876, 
187 S.C. 29. 


Zn Pennsylvania, under Act April 
26, 1917 (PL p 102; St.[1920] §§ 

514-516), allowing appeals from or¬ 
ders on motions to quash or dis¬ 
solve writs of foreign attachment, 
and providing that the evidence in 
the court below shall constitute a 
part of the record, and Act April 18. 
1919 (P.L. p 72; St [1920] § 653). 
making the testimony part of the 
record in all appellate proceedings, 
the court will examine the proofs to 
see whether there is any evident c 
to warrant the trial court’s flnding.s. 
but the presumption that everything 
was done rightly and according to 
law still prevails. 

Pa—ra.squinelll v. Southern Macaro¬ 
ni Mfg Co., 116 A. 372, 272 Pa. 
4C8 

11. Ark—Helton v. Howe, 258 S W. 
391, 162 Ark. 243. 

Ill.—Butchas V Metropolitan State 
Bank, 169 N K. 747, 337 Ill. 612. 

4 C J. p 753 note 50. 

12. Ky—ShercUff v. Cooper, 6 Ky 
Op. 772. 

13. SD—Fulwlder v. Benda, 263 N 
W. 164, 62 S.D. 400, 92 A.L.R. 961 

14. Mich.—Shevln v. Venderbush 
Co., 273 N.W. 780, 280 Mich. 499. 

Mont.-^Gllna v. Barker, 264 P. 1C9, 
78 Mont. 343. 

16. Pa—Edward G. Budd Building 
A Loan Ass’n v. Kinsella, 166 A. 
677, 102 Pa.Super. 248. 

15.6 Pa.—Stewart v. Stewart, 200 
A. 901, 132 Pa.Super. 290. 

16. Cal—Chalta v. Biller, 300 P 
821. 212 C. 745. 

Davies v. Ramsdell, 183 P. 702, 
40 C.A. 432—Ulm v. Prather, 154 
P. 611, 29 C A. 92 

Ga—Saliba v. Saliba, 40 S.E.2d 732, 
201 Ga. 681. 

Ill.—First Nat. Bank v. 10 West Elm 
St. Bldg. Corporation, 277 Ill.App. 
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er,i7 or refusing to discharge a receiver, or other i ceedings.^® It must be assumed that a receiver wiU 
orders affecting, or relating to, receivership pro- | proceed fairly and impartially in his administra- 


337—Chlcag:o Title & Trust Co. v. 
McDowell, 267 Ill.App. 492. 

Mo —Urannlgran v. Schwabe, App., 
138 SW.2d 1063. 

Okl.—Jones v. Cabaniss, 90 P.2d G60, 

185 Okl. 237. 

Tex.—Archer v. Ross, Civ App., 262 
SW.2d 213~Indian State Oil Co. 
of Tex. V. McCutchen, Civ.App., 183 
S W 2d 692, error refused—Bate¬ 
man v. Brown, Civ.App., 297 S W. 
773—Berkshire Petroleum Corpo¬ 
ration v. Moore, Civ.App., 268 S 
W. 484—Binirham v. Graham, Civ. 
App., 220 S.W. 105—Houston & B 
V. Ry. Co. V. Hughes, Civ.App, 182 
SW. 23. 

Wyo —Grieve v. Huber, 266 P. 128, 38 
Wyo 223. 

4 C.J. p 763 note 62. 

Confllot In affidavits resolved for pre¬ 
vailing party 

On appeal from an order appoint¬ 
ing a receiver, made on conflicting 
affidavits, the facts stated in the 
affidavits, favorable to the prevail¬ 
ing party, must be considered as es- 
tai>1ished 

C^al—Fox V. Flood, 187 P. 68, 44 C.A. 
786 

Purpose of appointment 

On appeal from a judgment find¬ 
ing a railroad company receiving the 
road after termination of receiver¬ 
ship liable for negligence of the re¬ 
ceiver, the burden Is on the compa¬ 
ny to show that the receiver was ap¬ 
pointed by the federal court to avoid 
operation of a state statute making 
the company liable for negligence of 
the receiver. 

Tex—Ft. Worth & R. G. Ry Co v. 
Burleson, Civ App., 214 S.W. 617. 

Recitals in order 

Where order appointing temporary 
receiver six days after petition was 
filed recited that court was fully ad¬ 
vised in the premises. It would be 
assumed that court was advised of 
all the facts as they existed at the 
time of the appointment. 

Mo—State ex rel. Hannlgan v. Kirk¬ 
wood, 114 S.W.2d 1026, 342 Mo. 
242 

Sufficiency of evidence to support 
appointment presumed 

Arlz.—United Sanders Stores v. Mes- 
sJek, 6 P2d 430. 39 Ariz. 323 
Cal.—Ulm V. Prather, 164 P. 611, 29 
CA. 92. 

Ill. —Graffeo v. O’Brien, 77 N E 2d 
360, 333 Ill.App. 332 See Hippard 
V. Rebhan, 199 Ill App. 261. 

Iowa—Parry v. West, 197 N.W 297 
Or.—Mursener v. Forte, 206 P 2d 668, 

186 Or. 263. 

4 C.J p 763 note 62 [a] (3). 

Truth of allegations in petition or 
bUl 

(1) On an appeal without state¬ 


ment of facts from an order appoint¬ 
ing a receiver, the reviewing court 
Is required to accept the material al¬ 
legations of the petition as truo in 
determining whether the receiver 
should have been appointed. 

Tex —Rex Refining Co. v. Morris, 
Civ.App., 72 S.W.2d 687. 

(2) If the order of appointment 
was ex parte, the court assumes the 
truth of all well pleaded averments 
in the bill, but disregards admissions 
of counsel not Incorporated in the 
record 

Md —Steel’s Department Stores v 
Buckingham, 123 A. 391. 143 Md. 
680. 

(3) Where appeal is from an order 
appointing a receiver without notice, 
and no sworn denial of allegations of 
petition is filed, and no verified mo¬ 
tion to vacate order appointing re¬ 
ceiver, denying such allegations in 
the petition is filed, allegations of 
petition on appeal are taken as true 
Tex—Sims v Stegall, Civ.App., 197 

S.W 2d 614—Ellis V. Fllgo, Civ 
App.. 3 86 S W 2d 739. 

(4) Allegations of petition for ap¬ 
pointment of receiver would be taken 
as true on appeal from denial of mo¬ 
tion to vacate order appointing re¬ 
ceivers, where motion contained no 
denials and was not sworn to. 

Tex.—Salas v. Gonzalez, Civ App., 
181 S W2d 821. 

View of evidenos favorable to pre¬ 
vailing party 

Minn.—Bliss v. Griswold, 26 N.W.2d 
302, 222 Minn 494. 

17. Tex.—Dodson v. Thomas, Civ. 
App, 60 S W2d 861. 

18. Colo.—Latzer v. Tedford, 260 P. 
3 01, 82 Colo. 280. 

19. Iowa—^McFarland v. Johnston, 
260 N.W 32, 219 Iowa 1108—An¬ 
drew V. People’s Savings Bank of 
Nevada, Iowa, 222 N.W. 8, 207 
Iowa 948. 

Ky—Fidelity Oil Corporation v. 
Southern Oil & Pipe Lino Co., 247 
SW. 960, 197 Ky. 676. 

La—In re J. D Connell Iron Works 
Co, 70 So 617, 138 La. 702. 

Minn.—Proctor & Gamble Distribut¬ 
ing ("o. v Valet Dry Cleaners & 
Launderers, 213 N.W. 650, 171 

Minn 113 

N C —National Surety Co. v. Sharpe. 

65 S E 2d 138, 233 N.C. 642. 

4 C.J. p 763 note 63—7 C.J. p 623 note 
91. 

Approval of lease 

The appellate court will presume 
that, in view of evidence and facts 
before the lower court, it exercised 
sound discretion in approving lease 
of receivership property as made 
where there is no evidence before 
the appellate court. 
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Ind—Kalleres v. Glover, 196 N.E. 

679, 208 Ind. 472. 

Oonflrmatioa of sale 
Tex.—Emmy Dlttmar Imp. Co. v. A. 
B Frank Co. Civ App., 114 S.W 2d 
912, error refused. 

Decree dlreotiag sale 

Mass —Boucher v. Hamilton Mfg. 

Co., 166 NE. 424, 259 Mass. 259. 
Order approving report 
111.—Standlah v. Musgrove, 79 N.E. 
161, 223 Ill 600. 

Order fixing fees or compensation 

Ky—Fidelity Oil Corporation v 
Southern Oil & Pipe Line Co., 247 
S.W 960, 197 Ky 676. 

La—General Motors Truck Co. of 
Louisiana v. Caddo Transfer & 
Warehouse Co, 179 So 843, 189 La. 
529. 

Mich.—^Kurrasch v. Kunze Realty Co., 
296 N W. 583, 296 Mich. 3 22. 

N.C.—Hood ex rel. North Carolina 
Bank & Trust Co. v. Cheshire, 189 
SE 189, 211 N.C. 103. 

Permitting foreign receiver to insti¬ 
tute action 

N.C.—Van Kempen v. Latham, 142 
S.E. 322, 195 N.C. 389. 

Priorities 

(1) In receivership proceedings, 
reviewing court would presume in 
support of Judgment denying prior¬ 
ity, that proofs of claims and evi¬ 
dence in support thereof showed 
right to object. 

Tex.—Universal Credit Co. v. Vance, 
Civ.App., 117 S.W.2d 608, error dis¬ 
missed. 

(2) On appeal from decree grant¬ 
ing certain depositors preferred sta¬ 
tus in proceeding on the account of 
the secretary of banking as receiver 
of bank, where an item of credit ap¬ 
peared by word “deposit” without in¬ 
dication of its nature, the item would 
be considered as a money or cash de¬ 
posit. 

Pa—In re Gordon, 195 A. 122, 328 Pa. 
129, 143. 

Batiftoatlon of invalid appointment 

On appeal from a decree ratifying 
a prior appointment of a receiver 
which was invalid because made dur¬ 
ing pendency of a former appeal, 
supremo court presumed that orders 
embodied in decree allowing now par¬ 
ties to plead, authorizing erroneously 
appointed receiver to continue, and 
adjudging the former appeal aban¬ 
doned were in fact entered in the 
sequence proper to support the de- 
<*reo. 

N.C.—Sinclair v. Moore Cent. R. Co., 
45 S.E.2d 665, 228 N.C. 389. 

irnwarrantsd prssnmptiiMUi 

On appeal from judgment denying 
motion to vacate order appointing re¬ 
ceiver, supreme court cannot presume 
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tlon.^9*^ It may also be presumed, in support of 
the judgment, that a receiver duly qualified by tak¬ 
ing the statutory oath;20 that a substitution of re¬ 
ceivers was with the court's consent or that 
consent or leave to sue a receiver was given or 

waived.22 

In reviewing a decree dismissing a petition to dis¬ 
miss a receivership proceeding, entered after a 
hearing on petition and answer, the appellate court 
will treat as admitted the truth of all matters stated 
in the answer which are susceptible of proper 
proof.23 

§ 1549. Taking and Suppression of 

Depositions 

Th« appellate court wfll Indulga all reaaonabla pra- 
aumptiona In favor of tha correctneaa of the action of the 
trial court with raapect to dapoaltlona in order to auatain 
the Judgment. 

In order to sustain the judgment the appellate 
court will, unless there is something to the contrary 
in the record,indulge all reasonable presumptions 
in favor of the correctness of the action of the 
trial court with respect to depositions^s and the 
regularity of the proceedings which support that 
action.28 Accordingly, it may be presumed that a 
deposition was properly taken,27 certified,28 and 
filed that interrogatories were filed before the 
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date fixed in the notice for issuing the commis¬ 
sion;*® and that the lower court properly sup¬ 
pressed,or refused to suppress or quash,** a depo¬ 
sition. 

On objection that cross interrogatories were not 
included, it must be presumed that they were not 
filed when the commission was issued;** but, where 
exceptions to depositions were filed on the day on 
which the trial began, it will not be presumed that 
they were filed after the commencement of the trial 
so that they could not be ruled on.*^ 

If the stipulation under which a deposition was 
taken does not appear in the record, it will not be 
assumed that it limited the statutory right of a par¬ 
ty to object to the questions and answers at the 
trial.** 

§ 1550. - Other Matters 

The gonerel rules which have been stated In the pre¬ 
ceding sections have been applied with reference to other 
Interlocutory matters and provisional remedies too vari¬ 
ous for speciflo enumeration. 

In accordance with the general rules stated supra 
§ 1544, presumptions have been indulged by appellate 
courts in favor of the correctness of an order of 
revivor;** an order of arrest;*'^ a refusal to vacate 
an order of arrest;** an order discharging defend¬ 
ant from custody in a bail trover case;** an order 


anything concerning conditions of 
supersedeas bond In main action, or 
that bond contained provisions desig¬ 
nated by statute. 

Okl.—Jones v. Cabaniss, 90 P.2d 650, 
186 Okl. 237. 

19.5 Colo.—^Melville v. Weybrew, 103 
P.2d 7, 106 Colo. 121, certiorari de¬ 
nied 61 S.Ct. 140, 811 U.S. 696, 85 
L.£d. 450. 

flO. Wash.—^Elsom v. Tefft, 250 P. 
846, 140 Wash. 686. 

91. Md.—Mylander v. Chesapeake 
Bank of Baltimore, 169 A. 770, 162 
Md. 266. 

82. Or.—^Brakebush v. Aasen, 267 P. 
1036, 126 Or. 1. 

83. Md.—Blake v. Gorsuch, 171 A. 
862, 166 Md. 647. 

94. Vt.—Streeter’s Dependents v. 
Hunter, 108 A. 394, 98 Vt 483. 

85. Cal.—^Augenthaler v. Pinkert, 82 
P.2d 686, 138 CJL 456. 

Mo.—Sheets v. Regnier, App., 221 S. 
W. 417. 

N.Y.—^Application of Cummings Lan¬ 
dau liaundry Mach. Go., 35 N.Y.S.2d 
902, 264 App.Div. 910. 

Bteikiag pleading 

Every presumption will be indulged 
in favor of the ruling of the court 
granting motion to strike complaint 


for refusal of plalntiif to answer in¬ 
terrogatories. 

Wash.—^Warner v. Hearst Publica¬ 
tions. 148 P.2d 315, 20 WaBh.2d 552. 

86. Mo.—State ex rel. Ford v. Ru¬ 
dolph, App., 29 S.W.2d 199. 

87. Md.—France v. Safe Deposit & 
Trust Co. of Baltimore, 4 A. 2d 717, 
176 Md. 306—Rasst v. Morris, 108 
A. 787, 136 Md. 243. 

4 C.J. p 758 note 65. 

88. Mo.—Sheets v. Regnier, App., 
221 S.W. 417. 

Utah.—George B. Leavitt Co. v. Cou¬ 
turier, 23 P.2d 1101, 82 Utah 266. 

4 C.J. p 763 note 66. 

Seeord preventing presumption 
The reviewing court cannot pre¬ 
sume that the officer in the county 
of the trial, before whom the depo¬ 
sition was taken, would certify that 
deponent was a nonresident or that 
any other qualifying condition exist¬ 
ed thereby qualifying the deposition, 
where It appeared in the record that 
the deposition was taken and the wit¬ 
ness subpoenaed in the same county 
wherein the cause was tried. 

Mo.—^Francis v. Willits, App., 80 S. 
W.2d 208. 

89. Tex.—Galveston, etc., R. Co. v. 
Williams, 62 S.W. 808, 26 Tex.Clv. 
App. 158. 


30. Ill.—Haish V. Dreyfus, 111 Ill. 
App. 44. 

31. Ala.—Barfield v. South Highland 
Infirmary, 68 So 30, 191 Ala. 653, 
Ann.Ca8.1916C 1097. 

Wls.—Demochitz v. Wells, 263 N.W. 

790, 214 Wls. 699. 

4 C.J. p 753 note 59. 

38. Ark.—Gray v. Brewer, 9 S.W.2d 
81, 177 Ark. 486. 

Tex.—^Panhandle & S. F. Ry. Co. v. 
Clarendon Grain Co., Civ.App., 216 
S.W. 866. 

4 C.J. p 753 note 60. 

33. Tex.—McKinney v. O’Connor, 26 
Tex. 6. 

34. Neb.—^Unlon Pac. R. Co. v. Vin¬ 
cent, 78 N.W. 4B7, 68 Neb, 171. 

35. N.Y.—MacDonald v. Wells, 168 
N.Y.8. 626. 

36. Kan.—Moore v. Na-con-be, 83 P. 
400, 72 Kan. 169. 

4 C.J. P 763 note 63. 

37. Vt.—^Bx parte Sargeant, 17 Vt. 
426. 

38. Vt.—^Reynolds v. Conway, 17 A. 
842, 61 Vt 318. 

4 C.J. p 764 note 66. 

39. Ga.—Thurman v. Smith, 86 S.E. 
799, 16 Ga.App. 628. 
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for the return of chattels seized by a mortgagee 
on the execution of a bond by the mortgagor;^® 
an order for the substitution of lost records 
a ruling on a motion to compel answers to inter¬ 
rogatories an order permitting the introduction 
of supplemental answers to interrogatories,or 
permitting the examination of an adverse party 
without regular notice an order requiring plain¬ 
tiff to elect between an equity suit and a pending 
action at law;^^ a ruling on a motion to correct 
minutes an order overruling a motion to dismiss 
a writ of sequestration and the overruling of a 
motion for,^*^ or the discharge of,^^ a rule on at¬ 
torneys to show by what authority they prosecuted 
the action. However, the mere insertion of the 
word ‘'minor’’ in the record of an order appointing 
an attorney for nonresident minor defendants will 
not of itself justify a presumption, on appeal, that 
there were minors in the case.^® 

A stay of proceedings will be presumed to have 
been invalid or nonexistent where a motion to strike 
from the docket on that ground was overruled, and 
no order of stay appears in the record.^o 

Where the court, on motion, ordered a party to 
produce a deed, it will not be presumed that the 
party had no opportunity to plead, answer, or de¬ 
mur to the motion.^i 

Generally all reasonable presumptions will be in¬ 
dulged in favor of the trial court’s ruling \vith re¬ 
spect to the production or inspection of books or 
papers but no presumption can be indulged, in 
support of an order to produce books for inspection, 
that the court was fully advised in the premises of 


APPEAL & ERROR §§ 1550-1551 

each and every fact essential to the validity of its 
order, in the absence of any declaration in the mo¬ 
tion, in the order, or in the record that the books 
contain evidence pertinent to the issue, or showing 
that the matter was heard on evidence.® ^ 

An unconditional order vacating an order for the 
examination of a party before trial is conclusive¬ 
ly presumed to be on the merits where the record 
shows that the substantial question whether the 
opposing party was entitled to the examination was 
presented, and the court made no effort to protect 
the substantial rights of the party seeking the exam¬ 
ination as it would have had the ruling been on 
technical grounds.®^ 

An interlocutory order requiring the doing of mat¬ 
ters which must necessarily be done before the ap¬ 
peal is determined will be presumed to have been 
executed by that time.®® 

It will be presumed that motions shown by the 
record to have been filed and overruled on the same 
day were filed and ruled on in the proper order.®®-® 

Abstract of title. Where a party may demand the 
filing by the opposite party of an abstract of title, 
the decision of the trial court with respect to such 
filing is presumed to be correct.®®'^® 

§ 1551. Right to Jury Trial and Waiver 
Thereof 

Where the cause has been tried and determined by 
the court, usually there is a rebuttable presumption that 
a jury was waived, and there is also a presumption of 
acquiescence in a trial by jury where the cause was so 
tried. 


40. Tex —Sherrill v. Tubbs, Civ. 
App., 270 S.W. 190. 

41. Ill.—Me El wee v. People, 77 III. 
493. 

41.6 Ark —Berry v. Suns, 112 S.W. 
2d 25, 196 Ark. 326. 

42. Ala—Alabama Power Co. v. Bo- 
dlne, 105 So S69, 213 Ala. 627. 

43. S.D.—Hardman v. Lasell, 225 N. 
W. 301, 56 SD. 176. 

44. Mass—Corey v. Tuttle, 144 N.B. 
230, 249 Mass 135. 

45. Arlz.—Brown v. Hay more, 32 P. 
2d 1027, 43 Ariz. 466. 

46. La.—Hutchinson Bros. v. 
Blanchard, 8 La.App. 134. 

47. Ala.—Mcrrlweather v. Sayre 
Min., etc.. Co., 49 So. 916, 161 Ala. 
441. 

48. Ind.—Scott v. Indianapolis Wag¬ 
on Works. 48 Ind. 76. 

49. Ark.—Hodges v. Frazier, 81 Ark. 

68 . 

60. Wis. — Kayser v. Hartnett, 80 
N.W. 363, 67 Wis. 260. 

6 C.J.S.—71 


61. Conn —Jener v. Brooks, 69 A. 
608, 77 Conn. 384. 

52. Cal.—Construction Products 

Corp V. Superior Court in and for 
Los Angeles County, 229 P 2d 399, 
10.3 (^A.2d 403—Maclay Rancho 

Realty Co v. Superior Court of 
California in and for Los Angeles 
County, 254 P. 287, 81 C.A. 471. 

Mo.—Carver v. Missouri-Kansas-Tex- 
as R. Co., 246 S.W.2d 96, 362 Mo. 
897. 

Okl —State v. Prairie Cotton Oil Co., 
71 P 2d 988, 180 Okl. 608—State v. 
Chickasha Milling Co., 71 P.2d 981, 
180 Okl. 611. 

4 C.J. p 764 note 73. 

Fossessioa of papers involved 

The trial court’s order before trial 
of an action on an insurance policy 
for Inspection of papers and corre¬ 
spondence, relating to insurance, in 
defendant's possession, and moving 
papers on which the order was based, 
creates a disputable presumption that 
the policy was in defendant’s posses¬ 
sion. 


Cal.—Nevln v. Mercer Casualty Co., 
55 P2d 261, 3 2 C.A.2d 222. 
Allegations considered true 
Where officers of union appealed 
from order of discovery on ground 
that plaintiff members had not ex¬ 
hausted their remedies within the 
union, the well-pleaded allegations of 
the plaintiffs' bill would be consid¬ 
ered true 

Mich.—Martin v. Favell, 73 N.W.2d 
866, 344 Mich. 216. 

53. Ohio—Richards v. Bunte, 33 
Ohio Cir.Ct. 37. 

64. N.T.—Hertz v. Grace, 212 N.Y.S. 

706, 126 Mlsc. 316. 

55. SC—Bullock V. Jackson, 96 S.E. 
686, 110 S.C. 480. 

65.6 Ind.—School City of Peru v. 
State ex rel. Youngblood, 9 N.E.2d 
80, 212 Ind. 255. 

65.10 Tex.—Davis v. Dowlen, Civ. 
App., 136 S.W.2d 900, error dis¬ 
missed, Judgment correct. 

Oranting farther time 
I Tex.—Davis v. Dowlen, supra. 
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When the record is silent as to waiver of a jury, 
and the cause has been tried and determined by 
the court, it will be presumed that a jury was 
waived.®® There is, however, authority to the con¬ 
trary on this proposition;®*^ and even in jurisdic¬ 
tions where the rule obtains the presumption may 
be rebutted by a showing that defendant had no op¬ 
portunity to demand a jury trial.®® A ruling deny¬ 
ing a jury trial is presumed to be correct.®®*® It 
will not be presumed that the trial court erred in 
discharging the jury before trial, where it appears 
that one party withdrew his demand for a jury and 
that the other party did not demand one.®® Where 
the record shows that issue was joined and that a 
demand was made for a jury trial on the same day, 
it will be presumed that they took place at the same 
time;®® but the refusal of a jury trial on demand 
will not be presumed to have been authorized by a 
failure to observe a court rule which is not in the 
record.®^ 


In the absence of a showing of any timely ob¬ 
jection, it will be assumed that there was com¬ 
plete acquiescence by both litigants to a trial by 
jury,®2 and it will not be presumed that a jury was 
summoned other than at the wishes of the parties, 
where the only showing in the record is a recital 
in the decree that a jury was demanded.®® An order 
for a jury trial without demand is presumed prop¬ 
er.®®*® 

§ 1552. Qualifications, Selection, and Swear¬ 
ing of Jurors 

In the absence of evidence to the contrary, rebuttable 
presumptions will be indulged in favor of the proceedings 
below covering the qualification, selection, and swearing 
of Jurors. 

In general, the presumption on appeal in a case 
tried before a jury is that the jurors were duly im¬ 
paneled.®^ Where the record does not show to 


56. Ariz.—Hagan v. Kornegay, 275 
P. 8, 35 Arlz. 164. 

Cal.—Glogau v. Hagan. 237 P.2d 329, 
107 C.A.2d 313—Commercial Trans¬ 
fer V. Diagh & Stewart, 91 P.2d 951, 
33 CA.2d 370. 

Idaho—Snapp v. Bean, 281 P. 374, 48 
Idaho 236. 

Ill.—Bowios V. Koontz, 67 N.E.2d 707, 
329 III.App. 241. 

Md —Bricklayers’, Masons’ & Plas¬ 
terers’ International Union of 
America v. Seymour RulT & Sons, 
154 A. 52. 160 Md 483, 83 A L.R. 
448. 

Mo.—Monett Bank v. Howell, 79 Mo. 
App. 318. 

Tex.—^Andrle v. Fajkus, Civ.App, 209 
S.W. 752. 

Utah.—Perego v. Dodge, 33 P. 221, 9 
Utah 3. affirmed 16 S Ct, 971, 163 
U S 160, 41 LEd 113. 

Wash—Lloyd v. Fidelity Nat. Bank 
of Spokane, 39 P.2d 392, 180 Wash. 
255. 

4 C.J. p 754 note 76. 

Advisory oapaoity 

Where case was tried before a Jury, 
but, in dismissing case, the trial 
court announced that it was one tri¬ 
able to the court, in the absence of a 
statement of facts on appeal, the ap¬ 
pellate court must assume that the 
Jury was called in an advisory ca¬ 
pacity only and that the case was 
triable to the court. 

Wash.—Olingcr v. Lancaster, 264 P. 
462, 143 Wash. 20. 

Sffect of affidavit of inability to pay 
Jury fee 

Where Judgment is the only evi¬ 
dence before the court on appeal as 
to actual proceedings, mere showing 
that prior to actual trial an affidavit 
of inability to provide for a Jury fee 
had been filed would not impeach the 


Judgment, since every reasonable 
presumption must be Indulged in Its 
favor. 

Tex.—Andrle v. Fajkus, Civ.App., 209 
S.W. 752. 

Consent to trial of law and equity 
isanea together 

The supreme court must assume 
from the statement of defendant’s 
counsel at the commencement of the 
trial that the equitable phase of the 
case and the law action would be 
tried together and plaintiff's acquies¬ 
cence therein that both parties con¬ 
sented to the trial without a jury 
Or.—Johnson v. Curl, 83 P.2d 237, 147 
Or. 5.30, rehearing denied 34 P.2d 
975, 147 Or 530 
Payment of fee 

Where It did not appear from rec¬ 
ord on appeal whether or not the 
requisite Jury fee was paid to the 
clerk in compliance with statute, the 
appellant would be deemed to have 
waived his demand for a jury. 
Wash,—Tobacco v. Rubatino, 212 P. 
2d 1019, 35 Wash 2d 398. 

Where record shows Jury demand 

Where the record shows that a 
Jury was demanded and granted by 
court order and that the case was 
heard by the chancellor without a 
Jury, the presumption will be that 
the Jury was waived and the cause 
heard by him in their stead. 

Tenn —Courtney v. Courtney, 10 
Tenn.App, 569. 

57. U.S.—Hodges v. Easton, Wls., 1 

S Ct. 307, 106 U S. 408, 412, 27 L Ed. 
169. 

5a Ill.—Paul V. People, 82 Ill. 82. 

68.6 Tex —Rice v. Waters, Civ App , 
290 S.W.2d 566, error refused no re¬ 
versible error. 
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FsUnre to comply with statute 

Where statement of facts heard on 
motion to postpone trial until a trial 
by Jury could be had showed that 
appellant had not complied with stat¬ 
ute prescribing time for application 
for Jury trial and payment of fee, 
ruling of trial court was presumed 
correct, 

Tex—Rice v. Waters, supra. 

59. Ohio—Manley v. Wheeling, etc., 
R. Co, 24 Ohio Clr.Ct. 70. 

60. N Y —Reubenstein v. Sllberfeld, 
52 N.Y.S. 703, 24 MIsc. 201. 

61. Colo—Woods V. Tanquary, 34 P. 
737, 3 Colo.App. 615. 

Beasonableness of rule 

Where a chancellor denied a de¬ 
mand for a Jury trial on the ground 
that a rule of court was not com¬ 
plied with, the rule not being shown 
in the record, It was held on appeal, 
nothing to the contrary being shown, 
that It must be assumed that the rule 
was a reasonable one. 

Tenn.—Stepp v. Stepp, 11 Tenn.App. 
578. 

62. Va.—Jayne v. Kano, 124 S E. 247, 
140 Va. 27. 

63. Cal —In re Kllborn, 112 P. 62, 
158 C. 693. 

63.5 Arlz—Valley Nat. Bank v. Wit¬ 
ter, 121 P.2d 414, 68 Ariz. 491. 

64. Cal —Adler v Wells Fargo Bank 
& Union Trust Co, 37 P.2d 867, 2 
C.A2d 255. 

Ill.—See Trinity M. E. Church of 
Chicago V Marie M. E Church, of 
Chicago, 199 III.App 580. 

Mo.—McCormack v. McNamee, 274 
SW.2d 272. 

4 C J. p 754 note 82. 

Error must be affirmatively shown 
Error in a pro<'ceding to secure a 
Jury to be availed on appeal must 
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the contrary, it must be presumed that the jurors 
were properly ordered and drawn, or, if not 
drawn from the regular panel, that the statutory 
conditions precedent to the special mode pursued 
were first met.^® Also, in the absence of any show¬ 
ing to the contrary, it will be presumed that the jury 
was composed of the requisite number of persons 


that the jurors possessed the requisite qualifica¬ 
tions;®* that the ruling of the trial court with 
respect to questions asked of jurors was cor¬ 
rect;®*-® and that the court below acted properly 
and in accordance with law in overruling challenges 
to and accepting jurors®* and that the trial court 


affirmatively appear from the record, i 
and where appellant alleges error, it 
is incumbent on him to show it af- 
flrmatively. 

Cal.—Adler v. Wells Fargo Bank & 
Union Trust Co., 37 P.2d 867, 2 
C.A.2d 265. 

Sommoiiliig of Jurors 

Where more than four years had 
elapsed after joining of issue in ac¬ 
tion arising out of farming contract 
and before trial court's dismissal for 
want of prosecution, and where nine 
regular terms of court had been held 
during Interim, reviewing court 
would assume that jurors were sum¬ 
moned, or would have been sum¬ 
moned if notice of trial had been filed 
and served. 

SD.—-Potts V Starr, 72 N.W.2d 924 

65. Ala.—Smith v. Louisville & N 
R. Co , 123 So 67, 219 Ala. G76. 

Ky.—Remmers' Ex’r v Mayhugh, 197 
SW2d 450, 303 Ky 3G6. 

Ohio —Bobbitt v. Maher Beverage 
Co., 89 N.E 2d 583, 152 Ohio St. 246. 

4 C J. p 754 note 83 

Person striking names 

It was pre.sumcd that pencil marks 
on a sheriff’s return, by which the 
names of jurors summoned in the 
probate court wore stricken, Avere 
put in by a stranger and were no 
part of the return under the rule that 
regularity of proceedings is pre¬ 
sumed 

Mo—Baker v. Smith’s Estate, 18 
SW2d 147, 223 MoApp. 1234, 22G 
MoApp. 510. 

Truth of grounds for discharge of 
panel 

Where a motion to discharge a 
panel on the ground that it was ir¬ 
regularly summoned was not sup¬ 
ported by affidavit and the facts were 
not verified by order of court or cer¬ 
tified to in the bill of exceptions, the 
facts averred in the motion cannot be 
assumed as true on appeal, and the 
denial cannot be reviewed. 

Ky.—Trosper Coal Co. v. Rader, 179 
S W. 1023, 166 Ky. 797. 

Accidental drawing of many Jurors 
from one locality 

The supreme court must assume 
that the fact that twenty of twenty- 
one remaining Jurors drawn resided 
In the county seat resulted from un¬ 
avoidable accident, in the absence of 
evidence showing nonperformance of 
official duties, requiring denial of a 
challenge to array. 


Mont.—Charles Lehman & Co. v. 
Skadan, 284 P. 769, 86 Mont. 653. 

66. Cal.—Hoffman v. Southern Pac. 
Co.. 281 P. 681, 101 C.A. 218. 

4 C.J. p 764 note 84. 

Open venire; bystanders 

(1) Even if order of an open venire 
could issue only in cases mentioned 
by statute, the party objecting to 
such order would be bound to show 
affirmatively that the necessary con¬ 
ditions did not exist to overcome the 
piesumption in favor of the regu¬ 
larity of the proceedings below. 

Colo—East Denver Municipal Irr. 

Dist. v. Altura Farms Co., 164 P. 
100, 60 Colo 452. 

(2) The appellate court will pre¬ 
sume that the dispatch of business 
in the trial court required the judge’s 
action in filling the panel of the petit 
jury from bystanders. 

Ind —Begeman v. Smith, 154 N.E. 
80G, 94 Ind App. 513, rehearing de¬ 
nied 166 NE. 614, 94 Ind App. 513. 

(3) However, under a statute per¬ 
mitting the sheriff to call men from 
the body of the county where the 
regular jury panel has been exhaust¬ 
ed, it will not be presumed, in the 
absence of evidence, that the regular 
jury list, consisting of not less than 
one fltteenth of the legal voters of 
the county, was exhausted in the or¬ 
dinary work of the court. 

Neb.—Haight v. Omaha & C. B. St. 
Ky, Co, 154 N.W. 836, 99 Neb. 56 

67. Ala.*—Ellis v. Dunn, 3 Ala. 632— 
Foote V. Lawrence, 1 Stew. 483. 

Ark,—Larlllian v. Lane, 8 Ark. 372. 
Ind.—Durham v, Hudson, 4 Ind 601. 
Kan —Walker v Monohon, 68 P 667, 
10 Kan App. 680. 

Tex—Foster v. Van Norman, 1 Tex 
G36. 

68. Ga —Central R., etc, Co. v 
Gamble, 3 S.E. 287, 77 Ga. 684. 

Ill —See Alnslie v. Biggs, 211 Ill.App. 
463 

Mo—McCormack v. McNamee, 274 
S W2d 272. 

N J —Roberts v. Saunders, 194 A. 1, 
118 N J Law 648. 

N.Y—Magee v. Troy, 1 NYS 24, 48 
Hun 383, affirmed 23 N.E. 1148, 119 
N.Y. 640. 

Wash—McKnight v. Seattle, 81 P. 
998. 39 Wash. 516. 

W.Va—Rice v. Builders Material Co., 
2 S E 2d 527, 120 W.Va. 686. 
Average intelUgenos 
Mo—Sandler v. Schmidt, 263 S.W.2d 
35. 


Ijaok of intelligoiLce on the part of 
jurors cannot be presumed. 

Wis —Swiergul v. Town of Suamico, 
236 N.W. 648, 204 Wis 114. 

PossesBlQii of disquaUfying informa¬ 
tion 

Where there was nothing In an af¬ 
fidavit of two jurors to show that a 
juror who made a statement in the 
jury room concerning a former ver¬ 
dict possessed that Information at 
the time he was accepted as Juror, it 
will not be presumed against the 
verdict that he did possess the in¬ 
formation at that time. 

Ky.—Borderland Coal Co. v. Korns, 
188 S.W. 783, 171 Ky. 626. 

Prejndioe of Jnrors 

(1) Admissions of two jurors three 
days after trial, when called for serv¬ 
ice on another jury in a case against 
the same defendant, that they had 
feelings of prejudice with respect 
to such defendant did not entitle 
defendant to a new trial, since the 
reviewing court presumed that the 
prejudice was not acquired until 
after the first trial. 

Cal —Hall v. Pacific Electric Ry. Co., 
66 P.2d 1284, 13 O A 2d 466. 

(2) The bias of a juror, ignorant 
of his relationship with the party un¬ 
til after the verdict, cannot be pre¬ 
sumed. 

Tenn —Nashville, C. & St. L. Ry. v. 
Williams, 46 S.W.2d 816, 164 Tenn. 
144. 

Sutherland v. Keene. 203 SW.2d 
917, 29 Tenn App. 803. 

68.5 Cal —Newman v. Los Angeles 
Transit Lines, 262 P 2d 96, 120 
C.A 2d 686. 

Basiness of Juror 

Ark —Gill v. Whiteside-Hemby Drug 
Co., 122 S.W 2d 697, 197 Ark. 425. 
Error must bs affirmatively tfhown 
ND—Smith V. Knutson, 47 N.W.2d 
637, 78 N.D. 43. 

69. Ind.—City of Jasonville v. 
Griggs, 144 N.E. 660, 82 Ind App. 
104. 

Ky—Burden v. Burden’s Adm’x, 9 S. 

W.2d 220, 225 Ky. 480. 

4 CJ. p 764 note 87. 

Bullag presumed correct 

(1) Where trial court made no 
findings as to whether challenged 
jurors were disqualified as policy¬ 
holders in mutual Insurance com¬ 
pany. and no exception was taken 
thereto, supreme court would pre¬ 
sume that trial court’s ruling that 
Jurors were competent was correct. 
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acted according to law in excusing themJ^ 

A presumption of disqualification follows the dis¬ 
charge of a juror, on objection but where a mem¬ 
ber of the regular panel was excused from jury 
duty and afterward served on the jury in the par¬ 
ticular case being reviewed, it will be presumed that 
he was temporarily, and not permanently, excused.72 

Unless the contrary is shown, good faith in ques¬ 
tioning the jury panel on voir dire will be pre¬ 
sumed.*^* Knowledge of the incompetence of a juror 
may be presumed where an attorney fails to sign 
affidavits that he had no such knowledge.*^*-® Al¬ 
though the record does not expressly show that the 
jurors were sworn, yet where it does not show that 
they were not, it will be assumed that they were;^^ 


and where the record contains a general recital as 
to the swearing of the jurors it will be presumed 
that they were properly sworn but this latter 
presumption does not obtain where the record af¬ 
firmatively shows an irregularity.7* 

§ 1553. Reference 

In the abeenea of evidence to the contrary, on appeal 
rebuttable precumptions will be Indulged to eupport an 
order of reference and proceedingt thereunder. 

Where the record shows that the case was re¬ 
ferred by the lower court, it must be presumed that 
the reference was properly ordered.'^^ Conversely, 
it cannot be presumed that the order appointing a 
referee failed to comply with the statutory require¬ 
ments.*^* In the absence of objections to the refer¬ 
ence of a cause, consent thereto will be presumed,*7* 


Vt.—Garvey v. Michaud, 184 A. 712, 
108 VL 226. 

(2) A question concerning Juror’s 
Quallflcatlon Is to be tried by the 
court, and not by the Juror, but, If 
the court has tried It, the ruling 
comes to the supreme court accom¬ 
panied by a presumption of correct¬ 
ness which Is overthrown only when 
the record shows the ruling was 
clearly against the evidence. 

Mo.—Richardson v. Kansas City Rys. 

Co., 231 S.W, 938, 288 Mo. 258. 

TO. Mont,—Hanley v. Great North¬ 
ern Ry. Co., 213 P. 235, 66 Mont. 
267. 

4 C.J. p 754 note 88. 

71. Ill.—Thomas v. Leonard, 6 Ill. 
656. 

72. Ind—^Douglass v. State, 48 N.B. 
9, 18 Ind.App. 289. 

73. Mo.—Kaiser v. Jaccard, App., 52 
S.W.2d 18—Davis v. Quermann, 
App., 22 S.W.2d 58. 

Questions suggesting Interest of In¬ 
surance company 

(1) In general, good faith will be 
presumed. 

Colo.—Splllane v. Wright, 269 P.2d 
1078, 127 Colo. 580. 

Mo.—Gray v. Williams, App., 289 S 
W.2d 463—Johnston v. Owings, 
App., 264 S.W.2d 993. 

(2) In an action for injuries to a 
child struck by defendant's automo¬ 
bile, action of court in qualifying 
prospective Jurors as to whether they 
were interested or employed by a cas¬ 
ualty company not a party to the ac¬ 
tion was not ground for reversal, in 
the absence of a showing that It was 
done in bad faith, it being presumed, 
In the absence of a showing to the 
contrary, that It was done in good 
faith. 

Ala.—Louis Pizitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 689. 

(3) Where an Insurance company 
Is admittedly defending a damage 


suit, good faith In Inquiring on voir 
dire concerning the Jurors’ connection 
therewith will be presumed. 

Mo.—Ulmer v. Parnham, App., 28 

S.W.2d 118—^Wendel v. City Ice Co. 

of Kansas City, 22 S.W.2d 216, 224 

Mo.App. 152. 

(4) The appellate court must as¬ 
sume that counsel for plaintiff In a 
personal injury action acted in good 
faith in Interrogating the Jurors as 
to interest in defendant’s insurer. 

Mo.—Steinkamp v. P. B. Chamberlain 

Co., App., 294 S.W. 762. 

(5) Error was not predicable on 
counsel’s misconduct in examining 
the Jury on their voir dire and in¬ 
forming them that defendant was 
carrying liability Insurance, where 
objectionable questions were not in¬ 
corporated in the record, the appel¬ 
late court not presuming in such case 
that questions asked were improper. 
Mo—^Willis V. Buchanan County 

Quarries Co., 268 S.W. 102, 218 Mo. 

App. G98. 

(6) In automobile accident case, 
wherein Jurors on voir dire examina¬ 
tion were asked whether they had 
any intere.st In certain Insurance 
company, and no point was made 
that defendant was not Insured with 
such company, supreme court would 
assume that such company issued de¬ 
fendants' policy. 

Mo.—Davidson v. Rodgers, 258 S.W. 

2d 648. 

(7) In determining whether trial 
court erred in permitting plaintiff’s 
counsel to Interrogate Jurors about 
their interest in de.stgnated insurance 
company, where original use of au¬ 
tomobile Involved in accident was ad¬ 
mitted by driver and owner in their 
depositions to have been with per¬ 
mission of the owner, subsequent use 
by the driver would be treated as 
permissive unless it was shown to 
have been excluded by automobile 

I liability policy. 
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Mo—Gerran v. Minor, App., 192 S W. 
2d 67. 

73.6 Ga.—Brown v. Oattis, 55 Ga. 
416. 

Collins V. Griffin, 91 S E.2d 369, 
93 Ga.App. 282. 

74. Ky.—Sword v. Bowen, 163 S.W. 
733, 167 Ky. 615. 

76. W.Va.—Now Martinsville First 
Nat. Bank v. Lowther-Kaufman 
Oil, etc., Co, 66 SE 713, 66 W.Va. 
605, 28 LRA,NS., 611. 

4 C.J. p 754 note 92 

76. Ala.—Townsend v. Jeffries, 17 
Ala 276. 

77. Ala—Jones v. Stollenwerck, 119 
So. 844, 218 Ala 637 

Cal.—Fredenhall v. Shrader, 188 P. 
680, 45 C A. 719. 

N.C-—Whitehurst v. Hinton, 21 S E 
2d 874, 222 NO. 85. 

5 C —Luminus Cotton Gin Co. v. 
Counts. 82 S E 391, 98 S C. 136. 

4 C J. p 765 note 95. 

Burden on party attacking reference 

The party as.serting that an order 
of reference 'wa.s invalid has the bur¬ 
den to show that them was not in 
fact an agreement of the parties 
therefor, as required by statute 
Cal.—Garland v. Smith, 21 P.2d 688, 
131 C.A. 517. 

Beferenoe presumed 

Under minute order showing case 
was “referred” to named officer, and 
under final judgment adopting “ref¬ 
eree’s report,” presumption obtained 
that such officer was a “referee” and 
not a “court commissioner,” and 
hence party whoso findings were re¬ 
jected had no statutory right to 
argue exceptions to report. 

Cal.—In re Hart’s Estate, 77 P.2d 
1082, 11 C2d 89. 

78. N.T.—Buffalo Cold Storage Co. 
v Bacon, 120 N.Y.S. 960, 136 App. 
Dlv. 263. 

76. N.M.—Bradford v. Armijo, 210 
P. 1070, 28 N.M. 288. 



6 C.J.S. 

and if the order of reference is absent from the 
record it will be presumed that the master was di¬ 
rected to take evidence on all the bills and answers.®® 
Under some statutes the reference is presumed to 
be special for the benefit of the court unless it may 
properly be inferred from the findings of the referee 
and those of the court that the reference was general 
in its character.®! 

Where the record does not show to the contrary, 
it will be presumed that the referee took the neces¬ 
sary oath,®2 that he was a suitable person,®® and that 
he possessed the qualifications required by statute.®^ 
It will also be presumed that the referee, or the 
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officer to whom the matter has been referred, acted 
within the scope of his powers;®® that he com¬ 
plied with the statutory requirements;®® that, where 
directed to report subsidiary facts, he reported all 
the subsidiary facts on which his conclusion rest¬ 
ed ;®®-5 that his rulings were correct,®^ or, if incor¬ 
rect, that the consequences thereof were eliminated 
by the chancellor;®® that he passed upon all issues 
submitted to him unless the contrary appears;®® 
that his statements concerning the facts are legally 
justified;®® that he acted impartially;®! that he duly 
heard the parties;®® that the proceedings before 
him were regular;®® and that exceptions to his 


JLpp«al OimlMtd 

Where one appealing from an order 
of reference did not object to it, when 
made, on the ground that it deprived 
him of a mode of trial to which he 
was entitled by law, the appeal will 
be dismissed, the order being ad¬ 
ministrative and discretionary. 

S.C.—Jackson v. Duckworth, 85 S.E. 
899, 101 SC. 858. 

80. Ill.—Oliver v. Ross, 124 N.B. 800, 
289 Ill. 624. 

81. Cal.—Lewis v. Grunberg, 270 P. 
181, 206 C. 158. 

82. N.J.—^Appel v. Pleuchaus, 161 A. 
97, 8 N.J.Mlsc. 601. 

Utah—Huber v. Newman, 146 P.2d 
780, lOG Utah 363. 

4 C.J. p 766 note 97. 

83. Me.—Morse v. Morse, 107 A. 2d 
496. 

Ohio.—Sunshine v. Euclld-105th 
Properties Co., 164 N.E. 539, 30 
Ohio App. 151. 

84. W.Va.—Hickman v. Painter, 11 
W.Va. 386. 

85. Mass.—Simpkins v. Old Colony 
Trust Co., 151 N.E. 87, 264 Mass. 
576. 

4 C.J p 755 note 99. 

Matters outside partnership account- 
ing not included 

In an action by a partner for an 
account against a copartner who had 
taken exclusive possession of the 
partnership business and profits, the 
appellate court on appeal from a 
Judgment for plaintiff for an amount 
found due by the referee must as¬ 
sume that the referee’s report was 
limited to the items necessary to an 
accounting and settlement of the co¬ 
partnership business, and did not at¬ 
tempt to include business or prop¬ 
erty of defendant exclusive of such 
partnership affairs. 

Cal.—^Alechoff v. Edwards, 203 P. 416, 
66 C.A. 277. 

86. U.S.—Boatmen's Bank v. Trower 
Bros. Co., Mo., 181 P. 804, 104 
C.C.A. 314 

Va.—Coffman v. Sangston, 21 Graft. 
268, 62 Va. 268. 


As to ccrtillcats for costs against 
azecutor 

Where a referee has given Judg¬ 
ment for a claim against an executor, 
with costs, it will be presumed, on 
appeal from an order of the special 
term granting an extra allowance, 
that he gave the certificate of unrea¬ 
sonable resistance or neglect of the 
executor required by statute as a 
condition to granting costs against 
an executor. 

N.Y.—Weeks v. Coe, 78 N.Y.S. 477, 
76 App Div. 310. 

86.5 Mass.—Lawrence v. Houghton, 
6 NE 2d 437, 296 Mass. 407. 

87. Ala—King v. Smith, 22 So.2d 
336, 247 Ala. 1—Sumner v. Cald¬ 
well, 12 So 2d 391, 244 Ala. 149. 

Va—Trotman v. Trotman, 139 S.E. 

490, 148 Va. 860. 

4 C J. p 765 note 2. 

Adzuissiliillty and reception of evi¬ 
dence by referee 

(1) Where master ruled that all 
evidence offered by certain defendant 
In action to foreclose trust deed 
should be stricken from record, and 
that particular defendant did not file 
either objections or exceptions to the 
ruling, and did not ask the chancellor 
to review the master's ruling on 
questions of evidence, that defendant 
must be deemed to have agreed that 
the master's rulings on the evidence 
were correct. 

Ill.—Stalzer v. Blue, 88 N.E.2d 788, 
312 Ill.App. 663. 

(2) In reviewing case referred to a 
master, party objecting to admissi¬ 
bility of certain letters admitted by 
master had burden of showing error 
Mass—Bouchard v. Bouchard, 48 N. 

E.2d 161, 313 Mass. 531. 

(3) Presumptions and burden of 
showing error as to admissibility and 
reception of evidence in general see 
infra 9 1565 et seq. 

Burden on aggrieved party 

If the master's summary of evi¬ 
dence, with respect to the rulings on 
evidence, appended to the master's 
report did not satisfy the party 
aggrieved, the burden was on such 
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party to show by the record that the 
court erred in denying his motion to 
recommit for a further report of the 
rulings made and the evidence per¬ 
tinent thereto. 

Mass—Pearson v. Mulloney, 194 N.E. 
458, 289 Mass. 608. 

88. Ala.—McKleroy v. Musgrove, 84 
So. 280, 203 Ala. 603. 

Amount of owelty determined by 
trial court 

The supreme court might assume 
that the trial court would Itself de¬ 
termine any controversy with respect 
to any owelty allowed by commis¬ 
sioners in partition. 

Ill.—Canavan v. McNulty, 159 NE. 
782, 328 Ill. 388. 

89. Me.—Kennebec Housing Co. v. 
Barton, 120 A. 56, 122 Me. 374. 

90. Pa.—Curtis v. Mankus, 146 A. 
427, 296 Pa. 381. 

Correct self-instruction as to law 

Court must assume, on appeal from 
decree for plaintiff after confirmation 
of master's report, that master not 
only followed direction in interlocu¬ 
tory decree, recommitting his report, 
but also correctly instructed himself 
as to law. 

Mass.—^Meeker v. Oszust, 30 N.E 2d 
246, 307 Mass. 366. 

91. S.C.—Riley v. Gaines, 14 SC. 
454. 

98. Mass.—King v. Reed, 11 Gray 
490. 

93. Til—^Vanlandlngham v. Lowery, 
2 111 240 

Pa—Remus v. Clark, 29 Pa. 261. 

4 C.J. p 765 note 3. 

Xn quo warranto to oust one from 
ofllcc, the commissioner Is presumed 
to have performed his duty. 

Ga.—Ledbetter v. Reese, 95 S.E. 209, 
147 Ga. 710. 

Ponndation for admission of svldenos 

Where action was submitted to au¬ 
ditor whoso findings of fact were to 
be final, it must be assumed that au¬ 
ditor, before admitting plaintiff's in¬ 
voices and ledger sheets, found pre¬ 
liminary facts prerequisite to their 
admission. 
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report were duly considered and overruled.^* 

Where the decree of the trial court denies ap¬ 
proval of a master's report, it will be presumed that 
evidence was sufficient to support the decree.®^-5 
Where the record is silent on the matter, a motion 
to recommit the case will be presumed to have been 
disposed of by the lower court and while, un¬ 
der some circumstances, a motion to vacate the or¬ 
der of reference will be presumed to have been 
waived,an order vacating the reference may be 
presumed from a subsequent trial in the same,®^ 
or in another,®® court. 


5 C.J.S. 

§ 1554. Conduct of Trial in General 

The preiumptlon It In favor of the correctnett of 
the rulings of the trial court during the course and con¬ 
duct of the trial. 

Under the general rules which have been stated 
supra § 1533, the rulings of the trial court during 
the course and conduct of the trial will, in the ab¬ 
sence of anything in the record or in the provisions 
of the statutes to the contrary, be presumed to be 
correct,®® and it will be presumed that the trial was 
conducted in a proper, regular, and orderly man- 


Mass.—W. W. Britton, Inc. v. S. M 
Hill Co., 98 N.E.2d 637, 827 Mass 
336. 

Where defendMit not called for ao- 
oountlxLff 

It will be presumed on appeal that 
a committee of reference acted prop¬ 
erly in not calling upon defendant for 
an accounting in relation to a mort¬ 
gage, there being no showing in refer¬ 
ence thereto. 

Conn —Valente v. Porto, 106 A. 838, 
93 Conn. 146. 

Appraisal of land before sale 

The appellate court will indulge 
all reasonable presumptions that In 
partition proceeding land was ap¬ 
praised before sale by commission¬ 
ers. 

Ind.—McCarthy v. McCarthy, 66 Ind. 
128. 

94. Colo.—Milliken v. Frederickson, 
216 P. 714. 73 Colo 634 
Mass.—De Angelis v. Palladino, 61 
N.E.2d 117, 318 Mass. 251. 
Reasons for ooaflrmatioa 

Where circuit judge stated that he 
confirmed a special referee’s report 
under authority of a decided case, 
SI statement in which suggested that 
unless a circuit judge has reasons 
which imperatively require that ref¬ 
eree's findings should be set aside 
they should be approved with respect 
to question whether judge’s confirma¬ 
tion of referee’s findings was in¬ 
fluenced by error of law, supreme 
court was required to assume that 
judge clearly understood holding in 
decided case, and would not have 
confirmed referee’s report if judge 
had reached conclusion other than 
conclusion of referee, especially 
where judge had stated he had duly 
con.sidered entire record of case be¬ 
fore him. 

S.C—Riley v. Berry, 199 S.E. 866, 189 
SC. 4. 

94.5 Ill.—Sauter v. Plckrum, 26 N. 

E.2d 844, 373 Ill. 641. 

96. Vt.—Colvin V. Gray, 116 A. 76, 
96 Vt. 618. 

4 C.J. p 755 note 4. 

Zither not presented or denied 

Where motion was made to recom¬ 
mit report to special master because i 


I he failed to report on certain matters 
I referred to him, and the motion was 
not mentioned in the decree, which 
stated that the case came on foi 
hearing on the report and exception.*^ 
thereto and “on consideration of alJ 
the matters and things involved’’ the 
decree was made. It must be assumed 
on appeal either that the motion was 
j waived by not being presented to the 
chancellor, or that it was considered 
and impliedly denied and that order 
of references became in either cast 
functus officio, unless there was 
something to take the case out of 
the general rule. 

Vt —Colvin V. Gray, supra. 

96. Iowa—Hoops v. Culbertson, 17 
Iowa 305. 

97. Ind—Cooke v. Williamson, 11 
Ind 242. 

98. Ky—Danville, etc.. Tump. Road 
Co. V. Stewart, 2 Mete. 119. 

99. Ala.—Vafes v Stritikus, 119 So 
643, 218 Ala. 669. 

Bryan v Hunnlcutt, 76 So. 471, 
16AlaApp 187. 

Fla—Romano v. Palazzo, 91 So. 116, 
83 Fla. 243. 

Ill.—In re Magill’s Estate, 63 N E 2d 
634, 327 IllApp 212—Hendricks v 
Gamble, 217 Ill App 422 See La 
Salle County Electric R. Co. v 
Wylie, 196 lll.App. 113—Cahill v 
Dryden, 187 IllApp. 413 
Mich —City of Kalamazoo v. Perrin, 
160 N.W. 653, 194 Mich. 484 
Mo—Sheppard v. Enright, 188 S.W 
186 

Stanton-Honlg Mercantile Co v 
L. Cohen Grocer Co.. App., 198 S 
W. 461—Golden City Banking Co 

V. Morrow, 170 S W. 448, 184 Mo 
App. 615. 

S.D—In re Jacobson’s Will, 184 N 

W. 237. 44 S D 409. 

Vt—J. H Silsby & Co. v. Kinsley, 95 
A 634, 89 Vt. 263. 

4 C J p 755 note 11. 

Zn sqnlty, as well as at law, every 
presumption is in favor of the cor- j 
rectness of rulings of trial judge. | 
Fla—Shad v. Smith, 76 So. 897, 74 
Fla. 324—Johns v. Bowden, 73 So. 
603, 72 Fla. 630. | 
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'Zdstrial for reference to inanraiice 

Tiio supreme court indulged the 
presumption, fairly inferable from 
the record, in support of an order 
granting a mistrial, that the trial 
court found the existence of bad faith 
in Instilling into the jury’s minds the 
matter of defendant’s insurance. 
Vt—Ryan v. Barrett, 162 A. 793, 105 
Vt 21. 

Party excepting 

Where the record is silent as to 
which party excepted to the ruling, it 
will be presumed to have been made 
by the party as to whom it was un¬ 
favorable. 

Iowa—Lamp v. Lannegan, 188 N.W. 
982. 

Beuarks prestuned based on evidence 

Where, on second trial after re¬ 
versal, the trial judge, in the course 
of some remarks, .said that he re¬ 
garded the former decision on appeal 
as eliminating a certain question, 
this was nut a finding, and is pre¬ 
sumed to have been made with refer¬ 
ence to the evidence before him, 
which, being sub.stantially the same 
as that at the first trial, did render 
{onlrt)lling the former decision on 
appeal 

^’olo—Soule v. Kunkle, 206 P. 629, 
71 Colo 221 

Bight to take depositions 

It will not be assumed on appeal 
that the trial court will deprive 
plaintiff of his right to take deposi¬ 
tions or compel attendance of wit¬ 
ness. 

Tex —Cook V. Liberty Pipe Line Co., 
Civ App , 281 S W 221. 

Where witnesses were permitted to 

act and to indicate their testimony 
instead of speaking, it will be pre¬ 
sumed that such testimony favored 
the ruling of the lower court 
Mo—Strother v. Chicago, B & Q R. 
Co, 188 S.W. 1102. 

Where witnesses testified by point¬ 
ing to map, it will be assumed that 
the trial court heard the evidence and 
saw where the witnesses were point¬ 
ing. 

Cal.—Robinson v. San Diego County, 
300 P. 971, 116 C.A. 163. 



5 C.J.S. 

ner.l Thus it will be presumed that the cause was 
properly set for trial ;2 that a person unrepresented 
by counsel was informed as to his rights ;3 that the 
court carefully observed the progress of the trial 
that the court ruled correctly on the right to open 
and close® and as to the burden of proof.® 

It is presumed that the incidents of the trial took 
place as shown in the record,and it cannot be 
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presumed that any event not shown by the record 
took place.®*!® 

Mere innuendo will not justify a presumption that 
the trial judge was prejudiced.*^ 

In case the procedure on the trial was irregular, 
it may be presumed to have been adopted by consent 
of the parties.® 


Bemarks mads ksfors arsnuneat 

On appeal from Judgment in ac¬ 
tion of equitable nature, court must 
presume that any Inaccuracy in 
statements, made by trial court be¬ 
fore counsel’s closing arguments, 
wore called to attention of that court 
during arguments and did not con¬ 
stitute determining factor In case 
Okl —Turk V. Warr, 128 P.2d 835, 191 
Okl. 253. 

1. Ala.—Sovereign Camp, W. O W., 
V. Gay, 117 So 78. 217 Ala 543. 
Cal —In re Wempe’s Estate, 197 P. 
949, 186 C. 557 

Ill.—Barnes v. Barnes. 118 N.B. 1004, 
282 Ill 593. 4 ALR 4 

Paul V. Weber. 223 Ill App. 257 
See Papszyeki v. Gurka, 198 Ill 
App 507, 

Ky—Cain v. Jones. 95 S.W.2d 1093. 
2G6 Ky. 89. 

La.—IT S Fidelity & Guaranty Co 
V Roberson, App, 142 So 321— 
Silvio V International Order of 
Twelve of Knights and Daughters 
of Tabor, 140 So. 97, 19 La App 
392. 

N M —Hobbs V. Town of Hot Springs, 
10« P2d 856, 44 NM 592. 

Pa—William.g v Van Camp, 108 A 2d 
72G. 379 Pa 140. 

4 CJ p 756 note 8—31 C.J. p 353 
notp 50 

Adjournments 

Wh(‘rc the record does not disclose 
the reasons for the adjournments of 
a summary action bv the court com- 
mi.s.sloner, the supreme court must 
assume that the adjournments were 
regular and in compliance with the 
statute. 

Mich—Union Guardian Trust Co v 
Kowalsky, 266 N W. 171, 267 Mich 
110 . 

Burden of proof of alleged miscon¬ 
duct of the trial judge devolves on 
the complaining party 
Ark—Sloan v Newman, 266 S.W. 
267, 166 Ark. 269. 

Comment on availability of witnesses 
to both parties 

Where trial judge’s procedure in 
stating before the jury on day after 
conclusion of both parties’ evidence 
that two witnesses who were unjus¬ 
tifiably absent when called by de¬ 
fendant’s attorney on preceding day 
were available to both parties* coun¬ 
sel was within the sphere of his of¬ 
ficial duties, the presumption was 
that he had acted fairly and in good 


I faith and In the exercise of a sound 
discretion. 

I Tex —Schroeder v. Brandon, 172 S.W 
2d 488, 141 Tex. 319. 

Dlrsction to witness 

Where from record of trial of ac¬ 
tion for slander it appeared that the 
witness’s answers were facetious, re¬ 
viewing court would assume that 
trial court was justified in making 
remark “Now, Mr. Witness, don’t 
get smart—answer the questions in¬ 
telligently.” 

Ga—Jordan v. Hancock, 86 S.B.2d 
11, 91 Ga App. 467. 

Xrregtilarlty mast appear affirmative¬ 
ly 

The presumption on appeal is that 
the lower court pursued its authority 
regularly, and. If it is claimed that 
it did not, as, for example, for want 
of due notice, the facts showing the 
irregularity must affirmatively ap¬ 
pear. 

Cal —In re Wempe’s Estate, 197 P 
949, 185 C. 657. 

Bendltion of opinion 

Where a recital in the judgment 
showed the trial court rendered an 
opinion but the record does not dis- 
cli>sc the form in which it was ren¬ 
dered, It will be presumed it was ren¬ 
dered in the usual manner, which 
would be either by filing a written 
opinion or by an entry thereof in the 
minutes of the clerk. 

Cal—Copp V. Rives, 217 P. 813, 62 C. 
A, 776 

2. Cal —Doran v. Burke, 268 P 2d 
1078, 118 CA2d 806—Capital Nat 
Bank of Sacramento v. Smith. 144 
P 2d 606, 62 C A 2d 328 
Ky—.Saehs v Hensley, 294 S.W. 1073, 
220 Ky 226 

La —Jones v Bell, 124 So. 532, 12 
La App 380 

Tenn —Chumliloy v. People’s Bank 
& Tiust Co., 60 SW.2d 164, 166 
Tcnn 35 

Not apparent ftom record 

The presumption that the cause 
was properly set down for hearing 
will not be overturned merely be¬ 
cause the record does not affirmative¬ 
ly show compliance with chancery 
rules. 

Fla—Sheffield v. Virginia Carolina 
Chemical Corporation, 164 So. 833, 
114 Fla. 721. 

Freenmptlon that record la complete 

Where the record shows no order 
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setting the case for trial, the pre¬ 
sumption that none was made is con¬ 
clusive providing that it is conclu¬ 
sively presumed that the record is 
complete. 

Ky—Sachs v. Hensley, 294 S.W. 1073, 
220 Ky. 226. 

3. Neb—-Wojeck v. Nlckles, 162 N. 
W. 296, 98 Neb. 177. 

4. Ala—Central of Georgia Ry. Co. 
V Holmes, 134 So. 875, 223 Ala. 
188 

5. Ky—Simons v. Pearson, 61 S.W. 
269, 22 Ky L 1707. 

Ohio—Loudenback v. Lowry, 4 Ohio 
Cir Ct 66, 2 Ohio Cir.Dec. 422 
Tex —McCardell v. Henry, 67 S.W. 
908, 23 Tex.CIv.App. 383. 

3. Tex —DawedolT v. Hooper, Civ. 

App., 190 S.W. 622. 

Preanmptloa rebuttable 

The presumption that the trial 
court. In an action tried without a 
jury, ruled correctly on the burden 
of proof may be overcome by any¬ 
thing properly settled in the bill of 
exceptions. 

Utah—Miller v. Marks, 148 P. 412, 
46 Utah 267. 

6.5 Cal —Newman v Los Angeles 
Transit Lines, 262 P.2d 95, 120 C. 
A.2d 686. 

6.10 Trial of special defense 

On appeal from summary judg¬ 
ment for plnlntiif, district court of 
appeal cannot presume that motion 
for separate trial of special defense 
not on merits was made by either 
party or decided by superior court, 
that any step to set such trial was 
taken, or that jury trial was waived, 
in absence of record showing of any 
such action 

Cal—Gardner v Shreve, 202 P.2d 
322, 89 C A.2d 804 

7. Wash.—^IV^iles v. Northern Pac 
R. Co, 119 P. 810, 66 Wash. 337. 

8. Cal—Horwege v. Sage, 70 P. 621, 
137 C. 539—Shepherd v. Jones, 16 
P. 711, 71 C. 223. 

Iowa—Gorham v Sioux City Stock 
Yards Co., 92 N.W. 698, 118 Iowa 
749. 

4 C.J. p 756 note 12. 

On testimony before referee 

In the absence of objection shown 
in the record, the supreme court will 
presume that the parties agreed to 
the trial, after termination of refer- 
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Presence and conduct of parties. It will be pre¬ 
sumed that the parties were present,® that defend¬ 
ant, who left the court room, was not specially com¬ 
manded to do so,10 and that the bringing of plain¬ 
tiff into court on a cot was warranted by his physical 
condition.il 

Physical examination. It is presumed that a refus¬ 
al to order plaintiff to submit to a medical examina¬ 
tion was not based on the ground of want of au- 
thority.i® 

Presence and separation of witnesses. It will be 
presumed that a witness was allowed to remain in 
the court room for good cause.i® 

Scope and character of trial or hearing. The gen- 


6 C.J.S. 

eral presumption on appeal is that there was a 
fulli* trial of the issues raised by the pleadingsi® 
and instructions,!® and, in the absence of an excep¬ 
tion by defendant to tlie form of the action or to 
plaintiff's theory of liability on which the case was 
tried below, it is assumed that defendant was sat¬ 
isfied therewith.!*^ 

Where the issues in a case are equitable and the 
record does not show otherwise, it will be presumed 
that the case was tried as an equitable action.i® 

In case issues outside the pleadings were tried, 
it will be presumed that they were litigated by the 
parties voluntarily and by consent;!® but consent 


ence, on the transcript of testimony 
taken before the referee. 

S.D —Bin^rham v. Clark, 209 N.W 
640, 60 S.D. 266. 

•• La.—^Armour & Co. v. Smithson. 

138 So. 170, 18 La.App. 373. 

Tex.—San Antonio, U. & G. R Co. v. 
Hales, Clv.App.. 196 S.W. 903, re¬ 
versed on other fi^rounds Hales v 
San Antonio, U. & G. K. Co., 238 
S.W. 1106, 111 Tex. 434. 

4 C.J. p 755 note 9. 

BxolnsioB net presumed 
Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 r.2d 96. 120 C A 2d 
685. 

10. Cal —redrew v. Fedcroff, 247 P. 
212, 77 C A. 164. 

IL S.D—Sherwood v. Sioux Falls, 
78 N.W. 913, 10 SD. 405. 

12. Ohio—Miami, etc, Turnp, Co 
V. Bally, 37 Ohio St. 104. 

13. Ark.--H)a.s8 v. Fulford, 92 S.W. 
862, 77 Ark. 603. 

14. Cal.—Zimmer v. Kilborn, 132 P. 
1026. 165 C. 621. 

Matter on whleh mllng reanested 

Where ca.se transferred to supremo 
court stated that trial court had been 
seasonably reque.sted to rule on cer¬ 
tain issue, supreme court a.ssumod 
that such issue was properly raised 
and that parties were heard or had 
full opportunity for hearing there¬ 
on 

N.H.—Labonte v. St. Paul Fire & 
Marine Ins. Co., 186 A. 6, 88 N.H. 
219. 

15. Cal.—^Hendershott v. Shipman, 
231 P.2d 481, 37 C 2d 190. 

La—De Grllleau v. Boehm, 31 So. 74, 
106 La. 472. 

Minn.—Elston v. Fleldman, 68 N.W. 
830, 67 Minn. 70. 

Or.—Robinson v. Carlon, 55 P. 959, 
34 Or. 319. 

Wash.—Peterson v. Smith, 130 P. 338, 
72 Wash 284. 

AaaiuiLPtion of burden of proof 
Cal.—Gordon v. Santa Cruz Portland 
Cement Co., 130 P.2d 232. 


Eifeot of ruling against issue 

The erroneous sustaining of excep¬ 
tions to allegations in answer of 
breach of warranty in policy on 
ground that breach could not have 
contributed to loss was reversible er¬ 
ror although there was no statement 
of facts, for it presented an issue and 
It will not be presumed that a trial 
of an issue was had in the face of a 
ruling against it and without a plead¬ 
ing to authorize it. 

Tex.—Driggers v. Philadelphia Un¬ 
derwriters' Agency of Fire Ins. 

Ass’n of Philadelphia, Civ.App., 

240 S.W. 618. 

Election of theory not assumed 

The appellate court must assume 
on appeal from Judgment for defend¬ 
ants in personal Injury suit that 
plaintiff was pressing his theory that 
question whether he and driver of 
automobile wherein he was riding 
when injured were engaged in joint 
enterprise was one of fact for jury 
equally with theory that defendants 
failed as matter of law to establish 
such' enterprise, although plaintiff 
moved for directed verdict on latter 
ground, where he did not withdraw 
his requested instruction as to what 
was necessary to constitute such en¬ 
terprise, and will not assume his 
election to take latter position for 
purpose of defeating judgment on 
verdict for defendants, where record 
docs not Indicate that he made elec¬ 
tion clear 

Cal.—Ray v. Kennedy, 76 P.2d 147, 

24 C A 2d 583. 

Sotting aside of stipulatiou 

In a suit to enforce a material¬ 
man's lien, the appellate court must 
assume, nothing appearing to the 
contrary, that further conduct of the 
trial under the amended pleadings 
and reception and consideration of 
evidence on new issues was under¬ 
stood by the parties and court as 
having set aside the stipulation that 
the contract was in the form required 
by the lien law. 


Cal.—L. W. Blinn Lumber Co. v. 
Cohn, 165 P. 444, 33 C.A. 886. 

Trial OB issnss mads by pleadings 
only 

Ariz.—Etz V. Mamcrow, 233 P 2d 442, 
72 Ariz. 228—Collison v. Interna¬ 
tional Ins. Co., 118 P.2d 446. 68 
Ariz. 156. 

16. Md.—J. A. Laporte Corporation 

V. IVnnsylvanla-DJxie Cement Cor¬ 
poration, 168 A. 844, 164 Md. 642. 

Abandonment of defenses 

Defendant submitting by instruc¬ 
tions some of the defenses pleaded 
presumably abandoned the defenses 
not submitted 

Mo—Pyle V. McNealy, 62 S.W 2d 921. 
227 Mo App. 1035 

Where issues were submitted to 

jury, appellate court could not as¬ 
sume there was no evidence adduct'd 
thereon where there was no bill of 
exceptions. 

Wis—Klassa v. Milwaukee Gas Light 
Co., 77 NW2d 397, 273 Wls 176 

17. NH—Keefe v. Sullivan County 
R. R., 97 A. 565, 78 N H 139. 

Zn action to replevin property 
claimed unlawfully restrained for 
personal taxes, if there is no evi¬ 
dence of value of property taken but 
no point is made thereof in trial 
court, it will be presumed on appeal 
that case was tried on theory that 
property was worth more than 
amount of taxes and judgment for 
defendant will not be reversed on 
ground that it might have been less. 
Neb—Landis Mach. Co. v. Omaha 
Merchants Transfer Co., 9 N.W.2d 
198, 142 Neb. 389. 

18. Iowa.—Baldwin t. Davis, 18 N. 

W. 897, 68 Iowa 231. 

19. Colo—Kerber Creek Irr. DIst. v. 
Woodard, 230 P. 807, 76 Colo. 219. 

Mich.—Jackson City Bank & Trust 
Co. V. Blair, 63 N.W.2d 493, 333 
Mich. 399, 82 A.L.R.2d 920. 

Tex.—Stephens v. Anderson, Civ. 
App., 275 S.W.2d 869, error refused 
no reversible error—Coefficient 
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to try an issue not raised by the pleadings will 
not be presumed because evidence pertinent thereto 
was received without objection, where such evidence 
is also relevant to other issues properly presented.^® 

In the absence from the record of a special pica, 
the presumption is that the trial proceeded on the 
general issue but where the record does not show 
on what issues the cause was tried it will be pre¬ 
sumed to have been tried on a special issue, where 
it appears that a plea of the general issue and a 
special plea were filed, and where it further appears 
that the matters urged could properly have been 
presented only under the special plca .22 

Where objections are made in the trial court and 
trial is had upon the points so raised, the presump¬ 
tion is that all else is admitted to be correct and free 
from objection,23 and where no evidence is intro¬ 
duced in support of particular allegations they will 
be presumed to have been abandoned.^^ 

The withdrawal of an admission of facts and the 
consent of the court thereto will be presumed if the 
record shows that thereafter the parties fully tried 
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the matter so supposed to have been admitted.^^ 

Consolidation of actions. It will be presumed that 
two causes were consolidated where the facts so 
indicate,26 Conversely, where cases capable of con¬ 
solidation are presented, it cannot be assumed that 
the trial court will not consolidate them.27 Where 
the court refused to consolidate actions, it will be 
presumed that its action was proper, where the rec¬ 
ord does not show the nature of the other action^* 
or where there is nothing to show that the consoli¬ 
dation was necessary.29 

Conformity to pretrial order. In the absence of a 
showing in the record to the contrary, it will be 
assumed that the case was tried in accord with the 
report or order made in pretrial proccedings^^-S 
except as such order was modified by the trial 
judge.29-10 

Argument and conduct of counsel. In the absence 
of a showing in the record to the contrary, the pre¬ 
sumption on appeal is in favor of the propriety, and 
against the impropriety, of counsers conduct,20 in¬ 
terrogation of witnesses,3i or argument and rc- 


Foundatlon v. Kdwards, Civ.App, 
188 SW.2d 699—Harris v. Harris, 
ClvApp, 174 S.W2d 996 

4 C J. p 756 note 20. 

ao. Minn —Andrus v. Dyckman Ho¬ 
tel Co., 148 N.W. 666, 126 Minn. 
417. 

21. Ala—Odum v Rutledj^e, etc., R. 
Co., 10 So. 222, 94 Ala. 488. 

4 C.J. p 766 note 22. 

22. Ala—McLendon v. Grlcc, 24 So 
846, 119 Ala. 613. 

23. Ill—People v. Clark, 129 NE 
583, 296 Ill. 46. 

24. Tex—Cousins v. Cousins, Civ. 
App., 42 S.W 2d 1043. 

26. Neb.—In re Gunderman’s Es¬ 
tate, 168 N.W. 359, 102 Neb. 690. 

26. Tex —dAngelo v. Holland Texas 
Hypotheek Bank of Amsterdam, 
Holland, Civ.App, 62 S W.2d 785. 

27. Tex.—Malone v. Texas Indemni¬ 
ty Ins. Co., Civ.App., 9 S W.2d 1065. 

28. Cal.—^Webb v. Trescony, 18 P. 
796, 76 C. 621. 

29. Ky—^Adams v. Mineral Dev. Co., 
112 S W. 624. 

29.6 Mass.—Davis v. Vermont 
Transit Co., 134 N.E 2d 890—Silver 
V. Cushner, 16 N.B.2d 27, 300 Mass. 
683. 

29.10 N.J.—Davies v. Botticher, 77 
A.2d 466, 10 N.J.Super. 481. 

30. Cal.—LaplQue v. Kelley, 266 P- 
229, 82 C.A. 686. 

Ill.—-See Medearls v. Balenselfen, 206 
I11.APP. 141. 


Minn —Odep:ard v Connolly, 1 N.W. 

2d 137, 211 Minn. 342. 

4 C .T. p 766 note 24 
Bad faltb not aranmed 

Where defendant's counsel, after 
argument, requested in hearing of 
Jury that case be reopened, in that 
two eyewitnesses had been discover¬ 
ed, and It would prove an injustice 
to defendant if he were denied the 
privilege of putting the witnesses on 
the stand, it cannot bo assumed on 
appeal that counsel was acting in bad 
faith although he did not then have 
the witnesses in court. 

Md —Leland v. Empire Engineering 
Co , 108 A. 670, 136 Md. 208. 

Burden of proof of alleged miscon¬ 
duct of litigant and attorneys de¬ 
volves on the complaining party. 
Ark—Sloan v. Newman, 266 S.W. 257, 
166 Ark. 269. 

31. Colo—Trinidad Creamery Co. v. 
McDonald, 269 P. 1028, 82 Colo 
328. 

N.H—^Dane v. MacGregor, 62 A.2d 
290, 94 N H. 294. 

Tex —Texas Cities Gas Co. v. Ellis, 
ClvApp.. 63 S.W 2d 717. 

Beferenoe to Interest of Ineuranoe 
oompony 

(1) Reference to an Insurance com¬ 
pany in a personal injury suit made 
in an effort to impeach defendant’s 
witnesses will be assumed to have 
been made in good faith. 

Mo.—^Jablonowski v. Modern Cap 
Mfg. Co., 279 S.W. 89, 312 Mo. 173 

(2) On the other hand, a good rea¬ 
son for injecting the question of au¬ 
tomobile insurance in the action for 
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injuries not being shown, the appel¬ 
late court will presume it was not 
done in good faith 

Mo.—Landau v. Fred Schmitt Con¬ 
tracting Co, 179 SW.2d 138, 237 
Mo App 908—Robinson v. MeVay, 
App., 44 S.W 2d 238 

(3) Where testimony of defend¬ 
ants' witness on cross-examination, 
rather than of plaintiffs’ witness, 
about conversation with plaintiff 
contained reference to defendant's 
liability insurance, it could not be 
presumed that plaintiffs' counsel 
knew what the answer would be. 
Cal.—Hatfleld v. Levy Bros., 117 P. 

2d 841. 18 C.2d 798. 

(4) In negligence action against 
city, wherein plaintiff, in response 
to interrogation of his counsel as to 
substance of conversation with mayor 
shortly after accident, testified that 
mayor stated city was “very lucky" 
in that it carried insurance, review¬ 
ing court was required to presume 
that counsel knew the answer plain¬ 
tiff would give, and that answer 
would merely show that city car¬ 
ried insurance. 

Cal —Sischo v. City of Los Banos, 
80 P.2d 116, 26 C.A2d 642, re¬ 
hearing denied 80 P.2d 1020, 26 C. 
A.2d 642. 

(5) Question asked by plaintiffs 
counsel which made Incidental refer¬ 
ence to insurance would not be as¬ 
sumed to have been made in bad 
faith so as to constitute prejudicial 
misconduct which could not.be cured 
by admonition, where question was 
asked to dispel Inference that plain- 
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marks and, conversely, misconduct will not be 

presumed.82.6 

In such cases the appellate court proceeds on the 
theory that the arguments of counsel were made in 
the hearing of the court and their general nature 
was within the memory of the court at the time 
of the closing thereof that the trial court would 
not intentionally permit any unfairness or improper 
conduct on the part of the attorney in argument 
that the jurors have the statutory qualifications, 34.6 


and that the jurors had ordinary intelligence,3® 
that they attached the proper meaning to peculiar 
words used by counsel in argument,®3 and that they 
construed the argument in the light of the record 
before them.®*^ 

There is also a presumption in favor of the cor¬ 
rectness of the rulings of the lower court on the 
argument of counsel,®3 it being assumed that the 
trial judge possessed all facts which would best 
enable him to judge the propriety of the complained 


tifif waa suppressing evidence In fall¬ 
ing to call a physician who had ex¬ 
amined plaintiff, and question would 
not have been asked if defendants 
had frankly admitted that physician 
had been employed by them. 

Cal—Ades v. Brush, 152 P.2d 619, 
66 C.A.2d 436. 

32. Cal.—Newman v. Los Angeles 
Transit Lines, 262 P.2d 95, 120 C. 
A.2d 686—^Van Clse v. Lencionl, 
236 P2d 236, 106 C.A.2d 341— 
Hutchinson v. Taylor, 18 P.2d 722, 
129 C A. 369. 

Ill.—222 East Chestnut St. Corp. v. 
Murphy, 60 N E 2d 450, 325 Ill 
App 392. 

Ind.—Houk v. Harter, 116 N.E 66, 66 
Ind App 373. 

Iowa—Thomas v. Long, 166 N.W. 
287, 182 Iowa 859. 

Ky.—Lambert v. Corbin, 239 S W. 463, 
194 Ky. 373—Evans Chemical 
Works V. Ball, 167 S.W. 390, 169 
Ky 399. 

Mo —Stelnman v. Brownfield, App, 
18 SW.2d 628—J. B. Colt Co. v. 
Preslar, App., 274 S W. 1100— 
Smissman v. Wells, 265 S.W 935, 
213 Mo App 474 

N.Y—Judge V. Continental Bank of 
New York, 216 N.Y.S. 624, 216 App. 
Dlv. 818. 

N.D.—Tice v. Mandel, 76 NW.2d 124. 
Ohio.—Olszowy v. Cleveland Ry. Co., 
192 NE. 366, 47 Ohio App. 529. 
Okl.—Polsom-Morris Coal Mining Co. 

v. Dillon, 162 P. 696, 66 Okl. 22. 

Or—Sheppard v. Blitz, 163 P.2d 619, 
177 Or. 601. 

Tex.—West Texas Utilities Co. v 
Renner, Civ.App., 32 S.W.2d 264, 
modified on other grounds. Com 
App., 63 S.W 2d 461—Oilmen’s Re¬ 
ciprocal Ass’n V. Hayes, Civ.App, 
296 S.W. 676. 

Vt.—Carleton v. B. & T. Fairbanks 
& Co., 93 A. 462, 88 Vt. 537. 

4 C.J. p 766 note 26. 

Attrmativs showing rsqolred 

A party predicating error on at¬ 
torney's argument must present the 
record affirmatively showing that the 
objectionable language was used. 
N.D.—Erickson v. Wiper, 167 N.W 
692, 33 N.D. 193—Guild v. More, 
155 N.W. 44, 82 N.D. 432. 

Basing presumption on presumption 
Where alleged declarations of In¬ 


sured as to an injury claimed to have | 
caused his death were excluded with- j 
out objection, and are not in the rec- | 
ord, argument Implying that such 
declarations were made cannot be 
ignored, on the ground that such 
declarations were admissible, as it 
would be necessary to base one pre¬ 
sumption on another. 

Tex.—Federal Life Ins Co. v. Her¬ 
ring, Civ App., 269 SW. 266. 
Burden of making the record show 
that argument is not legitimate is on 
the excepting party. 

Vt—Whitman v. Lowe, 126 A. 613, 
98 Vt. 162. 

Consideration of ezoluded testimony 

Where testimony is excluded, it is 
assumed that counsel thereafter left 
it out of consideration. 

N.H—Bunten v. Davis, 133 A. 16, 82 
NH. 304, 45 ALR. 1409 
Opening statement liberally con¬ 
strued 

Without a motion to make the peti¬ 
tion or opening statement more defi¬ 
nite, the statement will be liberally 
construed in reviewing the judgment 
thereon 

Ohio—Goodman v. Royal Indemnity 
Co, 167 N.E. 311, 24 Ohio App 
367. 

Testimony of witness at former trial 

Where the trial court permitted 
the closing argument commenting up¬ 
on a witness’ testimony in a former 
trial, the supreme court will presume 
that the witness had the transcript 
of the former evidence before him. 
Ala—Benefit Ass’n of Railway Em¬ 
ployees V. Armbruster, 140 So. 366, 
224 Ala. 302. 

32.5 Utah —Schlatter v. McCarthy, 
196 P.2d 968, 113 Utah 543, re¬ 
hearing denied 198 F.2d 473, 113 
Utah 660. 

33. Mo.—Rainier v. Quincy, O. & K. 
C. R. Co., 271 S.W. 600. 

34. Ark.—Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. 1066. 

Audibility of oounsol’s voles 

The court of civil appeals cannot 
presume that the trial judge would 
have failed to request opposing coun¬ 
sel to speak in a louder voice had his 
attention been called to the fact that 
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the counsel’s voice was inaudible to 
all but the jury. 

Tex.—Texas & N. O. R. Co. v. Mc¬ 
Ginnis, Civ App., 81 S.W.2d 200, 
affirmed 109 S W 2d 160, 130 Tex 
338. 

34.5 Ill —Smith v. Chicago Motor 
Coach Co, 46 N E 2d 176, 317 Ill 
App. 462. 

35. Tex—Vaello v. Rodriguez, Civ. 
App, 218 SW 1082, dismissed for 
want of jurisdiction. 

36. Tex—^U. S Fidelity A Guaranty 
Co. V Rochester, Civ App, 281 S 
W. 306, affirmed 283 S.W. 135, 115 
Tex. 404. 

37. Tex —Traders & General In.s 
Co. V. Peterson, Civ.App, 87 S.W. 
2d 322 

38. Ala—^Adams v. Queen Ins. Co 
of America, 88 So 2d 331, 264 Ala 
672—Smith v. Reed, 39 So 2d 653, 
262 Ala 107—Alabama Power Co 
V Bowers, 39 So 2d 402, 262 Ala 
49—Pacific Mut. Life Ins Co. of 
California v. Green, 166 So. 696, 
232 Ala 50—Pacific Mut Life Ins 
Co of California v Green, 166 So. 
696, 232 Ala 50—Birmingham Elec¬ 
tric Co. V. Mann, 147 So. 166, 226 
Ala 379 

Ill.—Reinmucller v. Chicago Motor 
Coach Co., 93 N.E 2d 120, 341 Ill 
App. 178. 

Mo.—Grohmann v. The Maccabees, 
App., 237 S.W. 875. 

R I.—York V. Ventilate, 94 A.2d 820, 
80 R.I 192. 

4 C.J. p 756 note 26. 

Oomplalnlng party has the burden 

of proving that excluded argument 
was proper. 

Ky—Creech v. Louisville & N. R. 
Co., 289 SW. 238, 217 Ky. 301. 

XUIeot of reetrictlon 

In an action for damages for 
slander, with the trial court restrict¬ 
ing argument of counsel, the review¬ 
ing tribunal could not presume that 
a more lengthy argument upon the 
facts would have caused the jury to 
see them differently than they did. 
Cal.—Bell V. Kelly, 238 P. 7X9, 78 
C.A. 189. 
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of argument and the effect thereof on the jury.39 
In determining whether counsel has been guilty of 
misconduct in bringing certain matters before the 
jury, the appellate court will presume that counsel 
at least knew the elementary rules of evidence ren¬ 
dering such matter inadmissible.^o It may be pre¬ 
sumed that arguments of counsel were a proper 
response to arguments of opposing counsel which 
are not part of the record ;40.5 on the other hand, 
where misconduct in argument is shown, the ap¬ 
pellate court may refuse to presume that it was 
justified or invited by opposing counseFs con- 
duct.^®*^® 

Where it appears that the objection to the argu¬ 
ment of counsel was well taken, it must be pre¬ 
sumed, where the record docs not show to the con¬ 
trary, that the court directed or instructed the jury 
to disregard the improper argument,or that it 
would have done so had a proper request been 
madc;4i-5 and, where the court did direct the jury 
to disregard the remark or argument in question, 
it will be presumed that the jury obeyed the direc¬ 
tion^ 2 jind that the adverse party was satisfied with 
the direction given.Also it will be presumed that 
an attorney whose argument has been reproved by 
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the court desisted.^^ 

In some cases a statement or remark made by 
counsel has been presumed not to have been heard 
by the jury.^5 

Conduct and understanding of jury. On appeal 
it is presumed, in the absence of evidence to the con¬ 
trary, that the jury were in their place that, 
where necessary, they were aided in reaching their 
verdict by a map or diagram used by witnesses al¬ 
though it was not a part of the appellate record 
that the jury understood terms used in the trial 
in the sense in which they were presented;^* and 
that they did not hear improper remarks made by the 
trial judge,^^^ or, if they did hear the remarks, that 
they were properly instructed to disregard them.^® 

View of premises. Where the judge, having been 
requested by the parties to view the premises in¬ 
volved in the controversy, said that he would do 
so, it will be assumed in the absence of a showing 
in the record to the contrary that he did view the 
premises before making his decision,^® ® but where 
the record merely shows that the parties agreed 
that the judge should have the right to view the 
premises it will not be presumed that he did,®^ or, 


39. Mo —Blaco v. Kansas City, 
App., 56 SW2d 1062. 

Conclmion of trial Judgre in de¬ 
termining whether alleged miscon¬ 
duct of counsel had any prejudl< lal 
effect on jury should not bo disturb¬ 
ed on appeal unless under all oir- 
eumstances appearing it is plainly 
wrong 

Cal.—Ilappoldt v. Guardian Life Ins 
Co of America, 203 P 2d 55, 90 C 
A 2d 386 

40. Tex—Holliday Creamery Co v 
Haney, Clv.App , 283 SW 938. 

40.5 Iowa.—Connelly v Nolte, 21 N 
W 2d 311, 237 Iowa 114 
Tox—Gross v. Blecker, Civ App , 105 
S.W.2d 282. 

40.10 Or.—Haltom v. Fellows, 73 P. 

2d C80, 157 Or. 514. 

Partloular olrcnmstanoes 

Evidence that defendant made va¬ 
rious expenditures on behalf of plain¬ 
tiff did not raise presumption that 
Improper closing argument of plain¬ 
tiff’s counsel that defendant had 
“money galore” was in answer to ar¬ 
gument made by defendant's attor¬ 
ney. 

Or.—Haltom v. Fellows, supra. 

41. Ark.—Ft. Smith Light & Trac¬ 
tion Co. V. Hendrickson, 189 S.W. 
1064, 126 Ark 377. 

Cal.—Hughes v. Quackenbush, 37 P. 
2d 99, 1 C.A.2d 349. 

Mich.-—Miller v. Pillow. 69 N.W.2d 
283, 337 Mich. 262. 


NH—Potter v. Moodv, 104 A 889. 
79 NH 87—Grossbard v. Grand 
Trunk Ry, 102 A 534, 78 NH 496 
—Curtis V Boston & M. R. R., 97 
A 743, 78 NH 116 

Ohio—Lake Shore Electric Ry. Co 
V Ordway, 156 NE. 235, 24 Ohio 
App 317. 

Wash—^liing County v. Joyce, 165 P. 

399, 96 Wash. 620. 

4 C J p 766 note 27. 

Barden on complaining party 

A party complaining of misstate¬ 
ment of the law by counsel for the 
adverse party must show that the 
error was confirmed by the court, and 
confirmation will not be presumed 
NH—Robertson v. Monroe, 116 A. 

92, 80 N.II. 268. 

Where new trial granted 

Where argument of counsel was 
highly improper, it must be presum¬ 
ed that the trial court granting a 
new trial determined that such mis¬ 
conduct was prejudicial. 

Cal —-Weaver v. Shell Oil Co., 18 P. 

2d 736. 129 C A. 232. 

41.5 Tex.—Church v. Pagonstecher, 
Civ App., 104 S.W.2d 72, error dis¬ 
missed. 

42. Tex —Davis v. Kennedy, Civ 
APP . 246 S.W, 269. 

4 C.J p 766 note 28. 

43. Pa—Benson v. Altoona, etc, 
Electric R. Co., 77 A. 492, 228 Pa. 
290. 

44. Tenn.—Crews v. Gould, 6 Tenn. 
Civ.A. 620. 


46. Ill.—Kenny v. Marquette Cement 
Mfg Co, 149 Ill App 173, affirmed 
90 N.E 724, 243 HI 396 
Tex.—Jefferson Cotton Oil, etc, Co. 
V. Pridgen, Civ App, 172 S W. 739. 

46. Ill —Gardner-Wilinlngton Coal 
Co. V Knott, 116 Hi App. 616. 

47. Cal.—Pascoe v. Payne, 12 P.2d 

1091, 124 CA. 528—Truitner v. 

Knight, 267 P. 461, 83 C A. 797— 
Truitner v. Knight, 267 P. 447, 83 
C.A 656. 

48. N Y —Hesse v. Gude Bros.-Klef- 
fer Co, 170 NYS. 211. 

49. Ill—See Brown v. John L. Par- 
aham Hat Co, 198 Ill App. 623 

Tex —Jefferson Cotton Oil & Ferti¬ 
lizer Co V Pridgen & Congleton, 
Clv.App , 172 S.W. 739. 

4 C.J. p 756 note 36. 

Vtteranoea in. open court 

Where utterances appear to have 
been made in open court, judging 
from appearance of transcript, the 
supreme court assumes that improp¬ 
er remarks of the court were or could 
have been heard by the jury. 

R I —Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 RI. 244 

50. Ill —Yunker v. Marshall, 66 Ill. 
App 667. 

50.5 Cal.—Morgan v. Veach, 139 P. 
2d 976, 69 C.A.2d 682. 

61. N.Y—Schulte Realty Co. v. Pul- 
vino, 179 N Y.S. 371. 

In proceeding to recover poeeee« 
■ion of premises by a landlord 


1131 



§§ 1554-1556 APPEAL & ERROR 

if he did visit the premises, that such visit was with¬ 
out the consent of counsel.52 It may be presumed 
that a view of the premises by the judge or jury 
was of some value in determining issues of fact.^^.B 

§ 1555. Admisaibility and Reception of Evi¬ 
dence 

The presumption Is that evidence was heard In the 
lower court when such a hearing Is required. 

It is generally presumed on appeal that there was 
a hearing of evidence in the determination of the 
issues raised.^2 Where the record shows that a 
jury heard the case and rendered a verdict it will not 
be presumed that no evidence was heard by the 
court and jury.52.6 Sometimes, however, the pre¬ 
sumption is that the trial was had on written evi¬ 
dence,54 or that the lower court properly proceeded 
to render judgment on the pleadings without hearing 
cvidence.55 Where the record shows no evidence or 
action of the trial court relative to an issue or al¬ 
legation, except the finding made, it will be assumed 
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that there was no proof thereon.®® Where a ruling 
of the court as to the pleadings removed an issue 
from the case, it will not be assumed on appeal that 
evidence was introduced on that issue.®®-® If there 
were persons who might have denied the testimony 
of a party, it may be assumed that such persons were 
available to the opposing party.®®-!® 

§ 1556. -Admissibility and Rulings 

Thereon 

a. In general 

b. Where evidence was admitted 

c. Where evidence was excluded or 

stricken 

a. In General 

The trial court le ordinarily, In the absence of a 
showing to the contrary, presumed to have ruled correct¬ 
ly on the admissibility of evidence. 

An appellate court will make all reasonable in¬ 
tendments in favor of the rulings of the court below 
on the admissibility of evidence,®^ especially where 


against a tenant, the defense beinf? | 
a constructive eviction from part of j 
the premises by the landlord’s alter¬ 
ations. where the record shows that 
the parties agreed that the trial jus¬ 
tice should have the right to visit 
the premises, it cannot be assumed, 
in support of final order for the land¬ 
lord, that upon such visit the trial 
Justice found that the alterations did 
not materially interfere with the ben¬ 
eficial enjoyment of the tenant, where 
the record does not disclose whether 
the trial Justice did in fact view the 
premises, but it must be assumed 
that the actual conditions are prop¬ 
erly shown by the testimony repro¬ 
duced by the record. 

N.Y.—Schulte Realty Co. v. Pul vino, 
supra. 

52. Conn.—Bltello v. Llpson, 69 A. 
21, 80 Conn. 497, 125 Am.S.R. 126, 
16 LR.A.,N.S., 193. 

62.5 S D.—^Weidmeier v. Edelman, 
68 N.W.2d 306, 76 S.D. 29—Vick 
v. Moe, 49 N.W.2d 463, 74 S.D 
144—Lunden v. Brookings & S F. 
Ry. Co.. 141 N.W. 93, 31 S.D. 357. 

53. 111.—See Ramming v. Roland. 198 
Ill.App. 91. 

Ind.—Ferrara v. Genduso, 24 N.E.2d 
692, 216 Ind. 346. 

Mo.—Loving V. Becker, App, 33 S. 
■\V.2d 1037, certiorari quashed 

State ex rel. Loving v. Trimble, 63 
S.W.2d 1033, 331 Mo. 446. 

4 C.J. p 765 notes 16, 16. 

53.5 Tex.—Tyler v. Henderson, Civ. 
App , 162 S.W.2d 170. 

54. Iowa.—Bailey v. Landingham, 6 
N W. 76, 63 Iowa 722—Ryan v. Mul- 
linix, 46 Iowa 631—Hammersham 
V. Fairall, 44 Iowa 462. 


W Va.—Sims v. Charleston Bank, 8 
W.Va. 274. 

4 C.J. p 756 note 17. 

55. Cal—Belt v. Davis, 1 Cal. 134. 
Colo —Fehringer v. F. H. Martin 

Drug Co, 138 P. 1007, 66 Colo 446. 
N.Y.—Taylor v. Carpenter, 2 Sandf. 
Ch. 603. 

AdmisBioas not ooatalnsd la plsad- 
iags 

Where it appeared from bill of ex¬ 
ceptions that case was submitted on 
the pleadings and no evidence was 
adduced by any party, it could not 
be assumed by supreme court that 
any admissions not contained in 
pleadings were made at the hearing 
before superior court which rendered 
final decree or that any statements 
of counsel were accepted by common 
consent in lieu of evidence. 

Mass.—^Acacia Mut. Life Ins. Co. v. 
Feinberg, 66 N.B.2d 914, 817 Mass. 
8 . 

Whmrm answer strioksn 

In view of Comp St.(1920) § 6671, 
relative to allegations deemed true 
when not controverted by answer, it 
must be presumed, where defendant’s 
answer had been stricken, that the 
court took only such evidence as was 
necessary to prove the amount of 
plaintiff’s damage and considered the 
allegations as to defendant’s liability 
admitted, although the Judgment or¬ 
der recites that the case came on to 
be heard on the “pleadings.” 

Wyo —McGinnis v. Beatty, 204 P. 340, 
28 Wyo, 328. 

56. Cal.—Williams v. Myers, 294 P. 

61, 110 C.A. 266—Blackmer v. 

Pierce, 243 P. 713, 76 C.A. 779. 
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56.5 Ga.—^Barber v. Smith, 26 S. 
E 2d 478, 69 Ga.App. 624. 

56.10 Tex.—^Witcher v. Burt, Civ. 

App , 136 S.W.2d 761. 

Partloular olrounurtaaoBB 
Where automobile occupant was ex¬ 
amined at a clinic a few days after 
accident and no person who examin¬ 
ed him or who was present at the 
examination testified denying his 
statements as to bruises of which ho 
complained in action for injuries, 
court would assume that such wit¬ 
nesses were available to defendants, 
in the absence of any proof excusing 
their absence 

Tex—Witcher v, Burt, supra. 

57. Ariz—Puterbaugh v. Gila Coun¬ 
ty, 46 P 2d 1064, 45 Ariz 657 
Me —Sweeney v Cumberland County 
Power & Light Co., 96 A. 385, 114 
Me. 367. 

N C—Greene v. Jackson, 136 S.E. 870. 
192 N.C 829. 

Vt—Sargent v. Robertson, 160 A. 

182, 104 Vt. 412. 

4 C.J. p 766 note 39. 

Arbitrary action not presiunsd 
In the absence of a contrary show¬ 
ing, it will be presumed there was 
no arbitrary rejection or acceptance 
of testimony. 

Cal—Biurrun v. Ellzalde, 242 P. 109, 
76 C.A. 44. 

Demand for prodnetion of letter* 

Where testimony was sharply con¬ 
flicting as to whether appellant at 
the trial had demanded the produc¬ 
tion of letters material to the con¬ 
troversy, It must be assumed, on ap¬ 
peal, that the conflict was resolved 
against the making of the demand. 
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error is not specifically shown by the record.^* 
Thus, it will not be presumed that improper evidence 
was admitted.58-5 Unless the contrary appears, 
where a ruling as to evidence may be made as a 
matter of discretion, the court, on appeal, will pre¬ 
sume that it was so made, and the exercise of his 
discretion therein will not be disturbed unless plainly 
wrong.^® Also, rulings on evidence in a trial before 
the court are more liberally construed than in jury 
trials, in considering assignments of error there- 

to.«o 

The burden of showing error with respect to the 
inadmissibility of evidence rests on appellant or 
plaintiff in error.®^ Where the record shows no 
ruling on an offer of proof, it may be assumed that 
the offer was rejected.®!-^ Where evidence was 
improperly admitted and the jury directed to dis¬ 
regard it on motion of a party, it may be presumed 
that if he had moved for a mistrial the trial court 
would have granted the motion if, under the cir¬ 
cumstances, it believed it proper to do so.®^ 
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The appellate court, in the event of a new trial, 
must presume that the trial court will properly de¬ 
termine all questions of evidence presented to it.®^ 

In the absence of a motion for nonsuit for lack 
of proof, it will be presumed on appeal that an ob¬ 
jection to evidence runs to its character and not the 
quantum thereof.®® 

b. Where Evidence Was Admitted 

(1) In general 

(2) Documentary evidence 

(3) Depositions and affidavits 

(4) Admissibility dependent on other evi¬ 

dence 

(1) In General 

In the absence of any showing of error, there It a 
presumption on appeal In favor of the admissibility of 
evidence which has been admitted. 

Where the record does not otherwise indicate,®®-®® 
there is no presumption on appeal that the trial court 


Tex.—Bryan Power Co v. City of 
Bryan. Civ App. 267 SW. 311. 

58. Ariz—PuterbauKh v. Gila Coun¬ 
ty, 46 P 2d 1064. 45 Anz 557. 

Ind.—Lowe v Talbert, 176 N E. 36, 
93 Ind.App 384, rehearing denied 
177 N.E. 339, 93 Ind App. 384 
Md—Ellison V. Clayton, 163 A. 695, 
164 Md 35. 

N.D.—-Raich v Llndebek, 161 NW 
1026, 36 ND 133 

Ohio—McDowell v Roekey, 167 N 
E. 589, 32 Ohio App. 26. 

4 C.J. p 757 note 40. 

Zncomplete record 

Where on appeal from judgment 
based on a directed verdict appellant 
does not have all the evidence In the 
record, it will be presumed that any 
errors In admission or rejection of 
evidence were cured by evidence not 
brought up 

Cal —Runyon v City of Los Angeles, 
180 P. 837, 40 C A. 393 
Zn Alabama the rule of practice 
regulating the preparation of bills of 
exceptions does not require that the 
evidence be set out in extenso where 
the assignments of error are based 
upon the rulings of the court in ad¬ 
mitting or rejecting evidence, but 
only requires that sufliclent be In¬ 
cluded to show that the errors com¬ 
plained of were probably prejudicial 
Accordingly, the assignments of er¬ 
ror as to admission or rejection of 
evidence are considered without the 
aid of presumption in respect of giv¬ 
ing or refusing charges. 

Ala.—Catts v. Phillips, 117 So. 34, 217 
Ala. 488. 

58.5 Wash —Hamilton v. Klonn-Ben- 
ton Irr. Dlst., 276 P.2d 683, 46 
Wash 2d 544. 


Evidence to vary tenna of written 
agreement 

Cal —Roseleaf Corp. v. Radis, 264 P. 

2d 964, 122 C.A2d 196. 

59. N II.—Danos v. Manchester Coal 
& Ice Co., 49 A.2d 926, 94 N.H. 

200 

Vt—Holton V. Ellis, 49 A.2d 210, 114 
Vt 471—Long V. Leonard, 32 A.2d 
679, 113 Vt 258—Shields v. Ver¬ 
mont Mut. Fire Ins Co., 147 A 362, 
102 Vt 224—Gllflllan v. Gilfillan’s 
Estate, 96 A. 704, 90 Vt. 94. 
Presumptions as to exercise of dis¬ 
cretion in general see infra S 1585. 
Review of discretion in ruling on ad¬ 
missibility see infra 9 1604. 
Evidence of pact proflta 

Ruling of the trial court In passing 
on the admissibility of evidence of 
past prollls in an action for damages 
for wrongful withholding of property 
will be presumed on appeal to have 
been in the exercise of the court’s 
discretion as to question of remote¬ 
ness, 

Vt —Capital Garage Co. v. Powell, 
127 A, 376, 98 Vt. 303. 

Photographs 

The trial judge's decision on the 
admission of photograph.s, represent¬ 
ing the locus of the accident In an 
automobile accident suit, will not be 
disturbed, unless plainly wrong or 
disregarding a rule of law. 

Mass—Bruce v. Hanks, 178 N.E. 728, 
277 Mass. 268. 

Use of expsriiueiLt 

Discretion in admitting or exclud¬ 
ing experiment before the jury will 
not be interfered with unless plain¬ 
ly wrong. 

Mass —Jordan v. Velozo, 168 N E. 
792. 269 Mass 347. 
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Vss of model 

Allowance of the use of a model 
to illustrate testimony is within the 
trial court's discretion, which wlli 
not be disturbed in the absence of 
abuse. 

N.J.—Schnoor v. Palisades Realty & 
Amusement Co., 172 A. 43, 112 N.J 
Law 506. 

60. Mo.—In re Scott's Estate, 17* 
S.W.2d 115, 237 Mo.App. 1260— 
Johnson v. Martindale, App., 288 S. 
W. 970. 

81. Mo.—Marks v Acme Phono¬ 
graph Co., App., 263 S.W. 174. 

S C.—Gaskins v. Firemen’s Ins. Co. 
of Newark, N J., 33 S.E.2d 498, 
206 S C 213—Dubose v. Sullivan, 
152 SE. 699. 155 S.C. 526. 

4 C.J. p 767 note 41. 

On party claiming error 
The burden, on appeal, is on the 
party claiming error in the admis¬ 
sion or exclusion of testimony to 
show it. 

Tex.—Texas Employers' Ins. Ass’n 
V. Davidson. Civ App., 288 S.W. 471, 
rehearing denied 290 S.W. 871. 

81.5 Wis.—Leonard v. Employers 
Mut. Liability Ins. Co., 62 N.W.2d 
10. 265 Wis. 464. 

61.10 Tex.—Culpepper v. Lloyds 

America, Civ App, 140 SW.2d 330, 
error dismissed. Judgment correct. 
68. Cal —Gray v. Gieseke, 292 P. 
666, 108 G.A. 271. 

63. Or—Dennis v. City of Wllla- 
mlna, 167 P. 799, 80 Or. 486. 

63.50 Admission, deemed error 
In action on behalf of insurance 
company against agent to recover for 
premiums collected and return com¬ 
missions on canceled policies, where- 
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erred in admitting evidence;®* but the presump- It is generally held, where the appeal record omits, 
tion is that the evidence received was competent,®® or insufficiently presents, the evidence or the sub- 
and was properly admitted.®* Stated conversely, ap- stance thereof, the admission of which is complained 
pellant has the burden of showing affirmatively that of, that it must be presumed that it was competent, 
error was committed in the reception of the evidence relevant, and material*® and was properly admit- 
complained of.®^ ted.*® Where certain evidence was admitted and 


in asrent testified that practice with i 
respect to his remitting for preml-1 
urns collected was by agreement, and 
record on appeal indicated that the 
agency agreement was in writing but 
did not show Its terms, admission of 
agent's oral testimony, that he took 
up canceled policies and credited pol¬ 
icyholders with or paid unearned 
premiums, must be deemed error. 
NC—Lucas V. Barrow, 18 S.E.2d 123, 
220 N.C. 690. 

®4. Conn —McDonough v. Cohen, 97 
A. 861. 90 Conn. 469. 

4 C.J. p 757 note 42. 

Tima of making deolarations 

Declarations of ownership by de¬ 
fendant In execution, unobjected to 
and not shown when made, have pro¬ 
bative value; it not being presumed 
that the declarations were made at 
a time rendering them inadmissible 
Ga.—Bacon v. Hinesvllle Bank, 144 
SE. 125, 38 GaApp. 422 

65. Arlz—Southwest Mines Devel¬ 
opment Co. V Martlgnene, 64 P.2d 
1031, 49 Ariz. 88. 

Ind.—Gerlot v. Swartz, 7 N,E 2d 960, 
212 Ind 293 

N Y.—^^Vlabama Holding Corporation 
V. Conrey, 190 N.Y S. 511, 116 Misc, 
667, affirmed 194 N.Y.S. 515, 201 
App Div. 665. 

4 C.J. p 767 note 43. 

Offsrod for competent purpose 

By offering in evidence an agreed 
statement of facts, plaintiff must be 
presumed to have offered it for the 
purpose for which it "was competent 
Mo.—Poster Lumber Co. v. Atchison, 
T. & S F Ry Co, 194 S W 281, 270 
Mo. 629, LR.A.1918A 768. 

Proof of onstom 

Error In admitting proof of a cus¬ 
tom in the logging Industry in the 
year subsequent to the execution of 
the contract in controversy does not 
require reversal, since the court can 
presume that the custom was not of 
recent origin, but had grown with the 
growth of the Industry, in which sim¬ 
ilar contracts were common. 

Wis.—Dieck v. Oconto Co., 180 N.W. 
932, 173 Wis. 166. 

Tostimoiiy as to value presumed 
competent 

Ark—Ft. Smith Lumber Co. v. Bak¬ 
er, 213 SW. 742, 139 Ark. 606. 
Cal.—Reclamation Dist. No. 730 v. 

Inglln, 160 P. 1098, 31 C A 495. 

Okl.—Carter Oil Co. v. Holloway, 267 
P. 274, 130 Okl. 272—McIver v. 
Katsiolis, 217 P. 422, 93 Okl. 49— 
St. Louis A S. F. R. R. Co. v. 


Mounts. 144 P. 1036, 44 Okl. 359, 
reversed on other grounds 36 S.Ct. 
726, 241 U S. 654, 60 L.Ed. 1223. 
Tex.—Rachford v. Stewart Title 
Guaranty Co, CIv.App , 160 S.W 2d 
985, error refused—Wilson v. Bar¬ 
bour. Civ App., 136 S.W.2d 169, 
error dismissed. 

66. Ind.—Roberts v. Ward, 8 Blackf. 
333. 

Tex —Gulf, C & S F. Ry. Co. v. 

Hicks, Civ.App, 202 S W. 778. 

4 C J. p 757 note 44. 

Admission of evidence previously ex¬ 
cluded 

(1) Where, in an action to recover 
demurrage charges paid under pro¬ 
test. the court admitted an expense 
bill to show the amount of demur¬ 
rage and rendered judgment there¬ 
for after having sustained exceptions 
thereto, and that portion of the peti¬ 
tion suing for demurrage was not 
stricken out, it will be presumed on 
appeal that the court changed his 
mind. 

Tex,—Payne v. White House Lumber 
Co, Civ App. 231 S W. 417 

(2) Also, where a motion for new 
trial complained that a witness was 
not permitted to testify to facts, and 
from the brief of the evidence it ap¬ 
peared that the witne.ss did so tes¬ 
tify, it must be assumed that the 
testimony was first excluded and then 
admitted 

Ga—Kent v Central of Georgia Ry. 
Co, 85 SE 1017, 144 Ga 7 

67. Cal, — Mathewson v. Alderman, 
290 P. 317, 107 C A. 272. 

Mass—Eveland v. Lawson, 132 N.E 
719, 240 Mass. 99. 

Mo —Coghill V. Quincy, O. & K. C. 

Ry. Co., App., 206 S.W. 912. 

N.C—Hunt V Wooten, 76 S E 2d 326, 
238 NC. 42—Collins v. Lamb. 2 
SE.2d 863, 216 N C. 719—Williams 
v Charles Stores Co., 184 S E. 496, 
209 NC 591. 

Tex —Humble Oil & Refining Co. v. 
McLean, Civ App., 268 S W. 179, 
reversed on other grounds, Com. 
App, 280 S.W. 667. 

Vt—Raithel v. Hall, 130 A. 749, 99 
Vt. 65 

Xnflueaoa on trial court 

In relying for reversal on Incom¬ 
petent evidence admitted In the trial 
to the court, appellant must affirma¬ 
tively show that the trial judge must 
have been, or in all probability was, 
influenced by such evidence. 

Tex.—Harkrider-Kelth-Cooke Co. v. 
Smith, Civ.App., 284 S.W. 612. 
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68. Ala.—Heard v. Burton-Boyd 

Mercantile Co., 80 So. 40, 202 Ala. 
218. 

Cal.—People v. Frey, 158 P 2d 404, 69 
C.A.2d 109—Merrill v. Los Angelos 
Cotton Mills, 7 P2d 329. 120 CA 
149—Cooney v. Gray, 194 P. 61, 49 
CA. 664—Brett v. Vanomar Pro¬ 
ducers, 187 P. 758, 45 C A. 286— 
La Petra v. Richardson, 186 P. 396, 
44 C.A. 302—Great Western Lum¬ 
ber Co. V California Canneries Co., 
186 P. 1011, 44 C A 790—California 
Canneries Co. v. Great Western 
Lumber Co, 186 P. 1008, 44 C.A. 69. 
Vt.—In re Wells' Will, 113 A. 822, 96 
Vt. 16. 

4 CJ. p 757 note 45. 

Identity 

In trover for a heifer, where a 
witness testified to identity, it would 
be presumed, in the absence of a con¬ 
trary showing, that the heifer’s 
marks had been described, and, to 
save the question of admissibility the 
exception should have stated that 
witness gave no descriptive testi¬ 
mony. 

Vt—Pirknell v. Fulton, 94 A. 104, 89 
Vt. 61. 

69. Ala—Perolio v. Doe ex dem 
Woodward Iron Co., 73 So 197, 197 
Ala 560 

Cal —Kale v Bankamerlca Agr. Cred¬ 
it Corporation. 37 P 2d 494, 2 CA 
2d 113—Smith v Golden State Syn¬ 
dicate, 185 P 209. 43 C A 346—Mc¬ 
Arthur v. Paxton, 179 P. 521, 39 C. 
A 608 

Iowa—Jacobs v. City of Cedar Rap¬ 
ids. 164 NW 891, 181 Iowa 407 
Mo —John Deere Plow Co. v. Riebcl, 
App , 21 S W 2d 20C. 

Ohio—Davis V Warner, 192 N E. 270, 
47 Ohio App 495. error dismissed 
190 NE 386. 127 Ohio St 597 
Or—W'ade v Jones, 241 P. 990, 116 
Or. 536 

Tex—Norman v. Perthuis, App., 41 
SW2d 1073 

Wash—Clise v. Scott, 38 P.2d 1019, 
180 Wash 207. 

4 C J p 767 note 46. 

Zn the absenca of a showing of 
abuse on record, the court’s ruling 
In admitting evidence will not be re¬ 
viewed. 

Tex.—^E1 Paso Electric Co. v. Gam- 
brell, Civ.App., 292 S.W. 677. 
Manner of alteration not shown 
Admission in evidence of note sued 
on, the manner of Its claimed altera¬ 
tion not being shown, will not call 
for reversal, since the court might 
have found objection was groundless. 
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the record does not disclose any ruling on an objec- dence,*^® or that the objection made was general.^® 
tion thereto, the presumption is that the objection Likewise, it has been held that a party making a 
was waived,*^® provided the matter adjudicated prop- wrong objection to evidence is presumed to have 
erly belongs to the subject of litigation,^! or over- waived a proper objection not urged,77 and that the 
ruled,72 or that the evidence was admitted by con- acceptance of an instruction waives any error in 
sent.72 the admission of evidence inconsistent with the 

The action of the lower court in admitting certain thercby.78 

evidence is also presumed to be proper, where the Variance and admissibility under pleadings. It 
objection to the evidence was general ;74 and in must be assumed, the appeal record not showing the 
some cases it has been presumed on appeal that no contrary, that the evidence admitted was admissible 
objection was made to the admission of certain evi- under the pleadings,72 and a variance between the 


Ala —Weinstein v. Citizens* Bank of 
Lexington, Tenn., 75 So. 397, 200 
Ala 69. 

70. US —Corpus Juris cited in 

Clauson v. U. S, C.C.A S D., 60 F.2d 
694. 696. 

Cal —Campbell v. Genshloa, 180 P. 
336, 180 C. 213. 

Kuzich V. Boro, 137 P 2d 55, 68 
CA.2d 641—Arnold v. Pfirkeriing. 
125 P.2d 674, 61 C A.2d 641—Davis 
V. Hosford, 64 P 2d 730. 18 C A 2d 
664—Crowther v Motalile Mfg 
Co. 24 P2d 651, 133 C.A 452 - 
Smlth V. Golden State Syndicate, 
185 P 209. 43 C.A 346 
4 CJ p 757 note 47. 

Absence of transcript or bill of ex¬ 
ceptions 

(1) The appellate court, In the ab¬ 
sence of a transcript of the testi¬ 
mony, must as,sume that there were 
no objections or exceptions to the 
rulings of court on the testimony 
Or—Barr v Woodbury, 300 P 497, 

136 Or. 647. 

(2) Plaintiffs failing to bring a 
statement of facts or a bill of ex¬ 
ceptions to the supreme court would 
be pre.sumed not to have objected to 
the Introduction and con.sidcration of 
evidence in support of the counter¬ 
claim. 

Wash—Ingersoll v Clapp, 37 P.2d 
895, 179 Wash. 335. 

On appeal on Judgment roll alone, 
It will be assumed that all objections 
to evidence in support of llndings 
were waived. 

Cal—Derrer v. Keeler Gold Mines, 
147 P.2d 102, 63 C A 2d 606—In re 
Richards' Estate. 141 P 2d 752, 60 
C A 2d 780—Davis v. Hosford. 64 
P.2d 730, 18 CA2d 664—First 

Trust & Savings Bank of Pasadena 
V. Warden, 63 P.2d 329, 18 C.A 2d 
131. 

Vnder stipulation waivlnff necessity 
of formal objections 

Where a stipulation was made be¬ 
tween the parties that the necessity 
of formal objections being filed to 
the competency of evidence was 
waived, and that the court would con¬ 
sider objections suggested in the ar¬ 
gument, and the rulings on such ob¬ 
jections should be embodied in a 


written order entered with the ap¬ 
proval of the court at the time of the 
entry of the final Judgment, but no 
such order was entered, and the rec¬ 
ord failed to disclose that any objec¬ 
tions were made to any of the evi¬ 
dence, it must be presumed that the 
parties waived objections to the com¬ 
petency of any of the evidence. 

Ky—Kirby v. Hulette, 192 S.W 
63, 174 Ky. 257. 

71. Cal—Crowther v. Metal ite Mfg 
Co. 24 P2d 551, 133 C A. 452 

72. Ill —La Crosse Mfg. Co. v. 
Springer, 66 NE2d 146, 323 Ill 
App 525 

Wis—Iteichert v. Neuscr, 67 NW. 
939, 93 Wis. 513. 

73. US—Shields v. Hanbury, Ill., 
9 set 3 76, 138 US 584, 32 L Ed 
5G5. 

Ind—Paxton Realty Corp v Peaker, 
9 N E 2d 96, 212 Ind. 480—Stephens 
V. Lawson, 7 Biaokf 276 

74. Ala —Barron v. Barron, 25 So 
65. 122 Ala 394. 

Ind —Sedgwick v. Tucker, 90 Ind 
271—Houston v. Houston, 4 Ind 
139. 

75. Cal —Beardsley v. Clem, 70 P 
176. 137 C. 328 

I’eoi)lo V. Frey, 168 P.2d 404, 69 
CA2d 3 09 

SD—Brewster v. Miller, 141 N.W 
778. 31 SD 61.3. 

Tex —City Nat. Bank v. Martin, 8 
SW. 607, 70 Tex. 643, 8 Am.S.R 
632. 

4 C J. p 757 note 61. 

76. Arlz.—Phoenix R. Co. v. Landis, 
108 P 247, 13 Arlz 80. 

Nev—Rosina v. Trowbridge, 17 P. 
761, 20 Nev. 106. 

77. N J.—Del Rosso v. U. S. Truck¬ 
ing Corporation, 147 A. 641, 7 N.J 
Misc. 967, 

N.r—In re Borden’s Will, 41 N.Y S. 
2d 269. affirmed 47 N Y.S 2d 120, 267 
App.Div. 823, 830, appeal denied 47 
NYS 2d 683, 267 App.Div. 905. 

Ordinary meaning of ground urged 
presumed 

Plaintiff’s attorney, objecting to 
evidence as Irrelevant, must be pre¬ 
sumed on appeal to have urged ob¬ 
jection on ground that evidence 
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tended to draw Jurors’ minds away 
from point at issue and mislead them, 
so as to preclude appellate court 
from considering question whether it 
tended to poison and infinme Jurors’ 
minds and create bias against plain¬ 
tiff. 

Mo —Luechtefeld v. Marglous, App., 
161 S.W.2d 710. 

78. Mass.—Harvard Trust Co. v. 
City of Cambridge, 169 N E. 74, 
270 Mass. 403. 

79. Md.—Victory Sparkler & Spe¬ 
cialty Co V. Francks, 128 A. 636, 
147 Md. 368. 

Mont—E. B. Ryan Co. v. Russell, 161 
P. 307, 62 Mont. 696. 

Tex—Jamail v. C. B. Cato & Co., 
Civ App, 300 SW. 114. 

Vt.—Newell Bros. v. Hanson, 123 A. 
208, 97 Vt. 297. 

Wash.—Price v. Humptulips Driving 
Co., 219 P 871, 127 Wash. 69. 

4 CJ. p 767 note 53—43 C.J. p 1323 
note 40 [b]. 

BUI of partioularB 

Where bill of particulars was not 
in the record, court would conclude 
in support of judgment that items 
admitted in evidence were included 
in bill of particulars. 

Cal.—Hoad v. Logan, 102 P 2d 813, 
39 C A 2d 243. 

Count presumed withdrawn after evl- 
denoe introduced 

Where complaint as originally filed 
consisted of counts in trover, tres¬ 
pass and detinue, and it appears 
from statement in oral charge in 
record that counts in trespass and 
detinue were withdrawn, although 
this amendment of complaint is not 
otherwise shown, the supreme court, 
to sustain rulings on objections to 
admission of evidence relating to 
count in detinue, would assume that 
withdrawal of said counts was after 
Introduction of evidence was con¬ 
cluded. 

Ala.— W. Cl eve Stokes Co. v. Rush- 
ton, 191 So. 614, 238 Ala. 458. 
Issues raissd by cross oomplalat 
In an action on a note wherein de¬ 
fendant filed a cross complaint 
against the original payee, it was 
held that evidence offered by plain¬ 
tiff^ which was pertinent to the Is- 
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pleadings and proof will not be assumed.^^ Where 
evidence at variance with the pleadings was admit¬ 
ted without objection, it must be presumed that the 
parties deemed the variance immaterial,or that 
they treated the pleadings as amended so as to per¬ 
mit the admission of such evidence,or otherwise 
waived the variance.®^ 

(2) Documentary Evidence 

In the abience of a ahowlno to the contrary, on ap¬ 
peal the trial court la preaumed to have ruled correctly 
on the admiaalbllity of documentary evidence. 

Generally every reasonable presumption will be 
indulged favoring the action of the trial court in 


admitting documentary evidence.If such evi¬ 
dence is not properly preserved and presented, it 
must be presumed on appeal that the ruling of the 
lower court admitting it was correct,and the re¬ 
viewing court may assume that the trial court 
would not permit irrelevant portions of a document 
to be introduced or called to the jury's attention.®® 

Where documents which required for their com¬ 
petency a preliminary showing were admitted in evi¬ 
dence, it will be presumed, where the circumstances 
of their admission are not fully disclosed by the ap¬ 
peal record, that proof of due execution®^ or other 
proof or procedure sufficient to justify their admis¬ 
sion®® was made in the lower court or was waived 


sues raised by cross complaint, would 
be deemed as offered to sustain such 
Issues. 

Cal.—Kunz v. California Trona Co., 
146 P. 885, 169 C. 858. 

80. Mo.—Mitchell v. Dabney, 58 S. 
W.2d 781, 832 Mo. 410, transferred, 
see, App.. 71 S.W.2d 165. 

81. Ark.—Molen v. Orr, 44 Ark. 486. 
88 . Ark.—^Molen v. Orr, supra. 

Or.—^Pierson v. Fisher, 85 P. 621, 
48 Or. 223. 

83. Cal.—Churchill v. Baumann, 36 
P. 93, 38 P. 43, 104 C. 369. 

Ind.—Paxton Realty Corp. v. Peaker, 
9 N.E.2d 96, 212 Ind. 480. 
Objeotioas on gronna of variiaos 
presumed not made 
Cal.—Oloerau v. Hasan, 237 P.2d 829, 
107 C.A.2d 818—Swallow v. Fran¬ 
cisco, 239 P. 95, 73 CA. 692. 
W.Va.-^. I. T. Corporation v. Petit- 
to, 188 S.E. 489, 117 W.Va. 808. 

84. Ohio.—Ogden v. Transcontinen¬ 
tal Airport of Toledo, 177 N.E, 
686, 39 Ohio App. 301. 

86. Ala.—Peyton v. Apex Realty Co., 
123 So. 898, 220 Ala. 81. 

Colo.—San Luis Valley Irr. Dist, v. 
Rio Grande Drainage Dist., 268 P. 
538, 84 Colo. 99. 

Ill.—^McDaniels v. Western & South¬ 
ern Ins. Co., 247 Ill.App. 622, re¬ 
versed on other grounds 164 N.E 
192, 332 Ill. 603. 

4 C.J. P 758 note 59. 

86. Mich.—Layton v. Cregan & Mal¬ 
lory Co., 248 N.W. 639, 268 Mich. 
30. 

87. Colo.—Commonwealth Irr. Co. v. 
Rio Grande Canal Water Users’ 
Ass’n, 45 P.2d 622, 96 Colo. 478. 

4 C.J. p 768 note 60. 

▼erlfloation presumed 

The supreme court must assume on 
appeal from a Judgment enjoining an 
Irrigation company from using water 
in excess of a stated quantity from 
a certain river that the water com¬ 
missioners' reports, admitted in evi¬ 
dence, for years after enactment of 
the statute requiring verlflcatlon 


thereof, were sworn to, In the ab¬ 
sence of contrary evidence. 

Colo.—Commonwealth Irr. Co. v. 
Rio Grande Canal Water Users’ 
Ass’n, supra. 

88. Cal.—Oakland Cal. Towel Co. v. 
Zanes, 184 P.2d 21, 81 C.A.2d 343— 
Hurd V. Walker, 60 P.2d 1074, 9 
C.A.2d 625—My ran v. Smith, 4 P. 
2d 219, 117 C.A. 366. 

Ill.—Savlo V. Vieno, 203 Ill.App. 631. 
Ky.—Johns Run Coal Co. v. Little 
Fork Coal Co., 3 S.W.2d 623, 223 
Ky. 230—Acree’s Committee v. 
Blalock, 277 S.W. 464, 211 Ky. 460. 
Tex.—^Allen v. Emery Independent 
School Dist, Clv.App., 283 S.W. 674. 
4 C.J. p 768 note 61. 

Flliiig of ooroaer’s verdict 

In view of the lack of objections to 
a certified copy, it will be presumed 
that the coroner filed a verdict in ac¬ 
cordance with statute, with the clerk 
of the Cook County criminal court, 
and so the verdict was properly re¬ 
ceived over the objection that it was 
not so filed. 

Ill.—Novitsky V. Knickerbocker Ice 
Co., 114 N.E. 646. 276 Ill. 102. 

Map attached to record 

On appeal, where a map attached 
to the record was competent If cor¬ 
rect, it was presumed that other evi¬ 
dence heard showed its accuracy and 
rendered it admissible. 

Ky.—Johns Run Coal Co. v. Little 
Fork Coal Co., 3 S.W.2d 623, 223 
Ky. 230. 

OompUaaoe with statute 

Where challenged plat and survey 
of street were made an exhibit to 
bill to enjoin obstruction of street 
and were noted as part of com¬ 
plainant's evindence, but register did 
not transcribe or reproduce plat and 
survey in record on appeal and they 
were not sent up as an exhibit, su¬ 
preme court would assume that plat 
and survey were in substantial com¬ 
pliance with statute. 

Ala.—Walls v. Lackey, 18 So.2d 709, 
246 Ala. 68. 


PrcUiuiaary findings 

(1) The reviewing court must as¬ 
sume that the trial court admitting 
instruments as memoranda of a 
transaction made the preliminary 
findings required by statute for their 
admission, where the evidence Justi¬ 
fied such findings 

Mass.—Saba v. Cohen, 132 N.E.2d 
182, 333 Mass. 657—Sellew v. Tut¬ 
tle’s Millinery, 66 NE.2d 26. 319 
Mass. 368—Bendett v. Bendett, 62 
NE.2d 2, 315 Mass 59—Chadwick 
& Carr Co. v. Smith, 199 N.E. 903, 
293 Mass. 293. 

(2) On appeal from Judgment for 
plaintiff in action against a physician 
for negligent treatment and care in 
an obstetrical case, in which action 
passages from books relating to ob¬ 
stetrics were admitted In evidence, 
trial Judge would be assumed to 
have found that such passages were 
relevant and that writer of book 
was recognized in medical profession 
as expert in obstetrics. 

Mass —Thomas v. Ellis, 106 N.E 2d 
687, 329 Mass. 93. 

(3) Where no attempt had been 
made to bring statement within 
business entry statute, and counsel 
and Judge had dealt with it on basis 
of memorandum which had aided 
plaintiff while testifying, there was 
no basis for assuming that Judge 
had made required preliminary find¬ 
ings to render statement admissible 
under statute. 

Mass.—Fisher v. Swartz, 130 N.E.2d 
575, 833 Mass. 265. 

Proof of azlstenoo of writing 

On review of a refusal of a mo¬ 
tion to take off a nonsuit, where there 
is no assignment of error attacking 
the admission of evidence offered to 
prove the existence of a writing, it 
must be assumed that all proofs re¬ 
lating thereto, tendered and accepted, 
are properly in evidence. 

Pa.—Buehler v. U. S. Fashion Plate 
Co.. 112 A. 632, 269 Pa. 428. 
Pnblioatloa of orfilBMioe 

In support of a trial court’s ruling. 
It will, in the absence of evidence to 
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by the adverse party.*® Conversely, it will not be 
presumed that documents received in evidence were 
not sufficiently identified.®* 

Where no objection is shown, and until the con¬ 
trary is established, it is assumed on appeal that 
documents admitted in evidence speak the truth as 
to the facts recited therein.®^ Also, the admission 
of an exhibit carries an implied finding that it would 
aid the jury.®® 

In the absence of objection thereto it will be pre¬ 
sumed that a document certified as part of the record 
was admitted.®* 

(3) Depositions and Affidavits 

On appeal, In the absence of evidence to the contrary, 
the admissibility of depositions and affidavits taken below 
will be presumed. 

Where a deposition was admitted in evidence, it 
will be presumed, on appeal, that it was a proper 
case for its admission.®^ Accordingly, in the ab¬ 
sence of a showing to the contrary, it will be pre¬ 
sumed that the deposition was properly certified,®fi 
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that deponents could not be procured to attend the 
trial as witnesses,®* and were not present at the 
trial.®7 Also, in the absence of evidence to the con¬ 
trary,®* it will be presumed that a deposition was 
timely filed.®® So, also, it will be assumed that coun¬ 
sel waived objections to the court’s procedure in 
accepting depositions with the understanding that 
illegal testimony would be disregarded, where coun¬ 
sel did not read his objections nor invoke a ruling 
thereon when the depositions were ofifered.^ Con¬ 
versely, in the absence of evidentiary indications to 
the contrary, the appellate court cannot presume that 
deponent’s testimony was based entirely on hear¬ 
say.® 

Affidavits, Where an affidavit is made in the 
county in which the cause is tried, it will be pre¬ 
sumed on appeal that the lower court was satisfied 
that the person who took the affidavit was au¬ 
thorized to do so.® Accordingly, where the officer’s 
signature is followed merely by the word ‘"clerk,” 
it will be presumed on appeal that he was clerk of 
the county in which the cause w^as tried.^ 


the contrary, be presumed that the 
ordinance was published, as required 
by law. 

Tex—San Antonio & A. P. Ry. Co. 

V. Boyed, Civ.App., 201 S.W. 219. 

89. Ind.—Strange v. Prince, 17 Ind. 

524. 

Ky.—English v. Commonwealth, 6 
Dana 234. 

4 C.J. p 768 note 62. 

90. Neb—State v. Barr, 134 N.W. 

525, 90 Neb. 766. 

91. Ala.—McNutt v. Thomas, 121 So. 
690, 23 AlaApp. 118. 

Ill.—Cooper v. Illinois Publishing & 
Printing Co., 218 Ill App. 96. 
Survey lines on maps 

Where maps made by competent 
witnesses were used In evidence in 
the trial of an action of trespass to 
try title, and the witnesses in tes¬ 
tifying referred to and testlfled with 
reference to the maps, and objects 
and lines of surveys delineated there¬ 
on, In the absence of objection in 
the evidence to the use made of the 
maps or the references of the wit¬ 
nesses to the maps or the objects 
delineated thereon, it must be as¬ 
sumed on appeal that the maps prop¬ 
erly show the location of the lines 
of the survey.s, and the objects found 
and marked thereon. 

Tex.—^Alderete v. First Real Estate 
& Investment Co., Civ.App, 247 S. 

W. 620. 

92. N.H.—Bridges v. Great Falls 
Mfg. Co., 166 A. 697, 85 N.H. 220. 

93. S.D.—Davison County v. Water- 
town Title & Construction Co., 210 
N.W. 976, 60 S.D. 536. 

6 C.J.S.—72 


Admitted by consent 

Where no objection is made to the 
introduction of an itemized account 
in evidence, in an action wherein a 
verified answer has been filed, it will 
be presumed that the account was 
admitted by consent. 

Okl —Walker v W’est Pub. Co, 164 
P. 1189, 66 Okl. 221. 

Indorsements on check 

Where a check is offered and re¬ 
ceived in evidence, and the indorse¬ 
ments thereon are treated as having 
also been received, that the record 
does not affirmatively show that the 
indorsements were formally men¬ 
tioned in connection with the offer of 
the instrument will not justify the 
supreme court in rejecting them as 
not in evidence. 

Minn.—Rosenstein v. Berman, 133 N. 
W. 792, 116 Minn. 231. 

94. Md.—France v. Safe Deposit & 
Trust Co of Baltimore, 4 A.2d 717, 
176 Md 306. 

Mo.—Loehr v. Wells, App., 263 S.W. 
461. 

S.D—South Dakota Wheat Growers’ 
AsJ3’n V. Sieler, 230 N.W. 805, 67 
SD 101 

4 CJ p 768 note 64. 

Under a statute declaring that the 
facts which would authorize the 
reading of depositions may be estab¬ 
lished by the testimony of the op¬ 
posing witness or the certificate of 
the officer taking the same, it will be 
presumed on appeal, where the cer¬ 
tificate was not preserved in the rec¬ 
ord, that it disclosed a proper case 
for reading the deposition. 

Mo.—Whiteside v. Court of Honor, 
App., 231 S.W. 1026. 
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95. Tex.—Crossland v. Hart, Civ. 

1 App., 234 SW 658 

96. Okl.—Producers’ & Refiners' 

Corporation v. Castile, 214 P. 121, 
89 Okl. 261. 

97. Mo.—Roberts v Kansas City 
Rys. Co., 228 S.W. 902, 204 Mo. 
App. 686. 

98. Presumption not warranted 

On appeal it cannot be presumed, 
from an order permitting it to be 
read as evidence, that a deposition 
had been filed in the case before 
trial, or at all, when it was not 
copied as a whole into, and certified 
as part of, the record by the clerk, it 
appearing in the record only in part, 
and for the first time in the stenog¬ 
rapher’s report of evidence offered at 
the trial. 

Ky.—Robertson v. Robertson’s Adm'r, 
214 S.W. 972, 185 Ky. 603. 

99. Tex.—Texas Moline Plow Co. v. 
Orimminger, Civ.App., 217 S.W. 
747. 

1. Ga—Luke v. Luke, 115 S.E. 664, 
164 Ga. 797. 

2. Tex.—Fort Worth & D. C. Ry. Co. 
v. Ryan, Civ.App., 271 S.W. 397. 

3. N.Y. — People v. Rensselaer C. PI., 
6 Wend. 643. 

2 C.J. p 365 note 2. 

4. Ind.—Mount joy v. State. 78 Ind. 
172—Hipes v. State, 73 Ind. 39— 
Buell v. State, 72 Ind. 623—Allen 
v. Gillum, 16 Ind. 234. 

Kan.—Simon v. Stetter, 26 Kan. 166. 
Tex.—Etter v. Dugan, 1 Tex Unrep. 
Cas. 176* 
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(4) Admissibility Dependent on Other Evi¬ 
dence 

Where evidence requiring a foundation was admitted, 
It will be presumed on appeal, In the absence of a show¬ 
ing to the contrary, that a proper foundation was laid. 

Where the admissibility of certain evidence is de¬ 
pendent on a preliminary showing of facts and cir¬ 
cumstances, and such evidence was admitted by the 
lower court, it will be presumed that the proper 
foundation was laidbut this presumption will not 
prevail in the face of an affirmative showing of er¬ 
ror.® 


5 C.J.S. 

e. Where Evidence Was Excluded or Stricken 

Generally there Is a presumption on appeal that the 
trial court ruled correctly In excluding evidence. 

With respect to the presumptions to be indulged 
on review of a ruling excluding evidence, the appel¬ 
late courts have made various rulings, practically 
all being to the effect that, unless the error in re¬ 
jecting evidence clearly appears, it will be presumed 
that the trial court ruled correct^ and did not com¬ 
mit error.More specifically, the ruling must be 
presumed to have been right where the record on 


6. Cal —Barlow v. Barnes. 165 P. 
457. 172 C 98. 

Conn—Jackiewicz v. United Illumi¬ 
nating: Co.. 138 A. 147, 106 Conn. 
302. 

Mass.—Heathcote v. Eldrldgc. 115 N 
E. 251. 226 Mass. 168. 

Vt.—Lowell v. Wheeler’s Estate. 112 
A. 861. 95 Vt. 113—In re Martin’s 
Will. 104 A. 100, 92 Vt. 362. 

4 C.J. p 757 note 57. 

Oars of deoedeiLt 

In a will contest, where compli¬ 
mentary statements by a witness as 
to contestant’s care of decedent were 
admitted, it will bo assumed that 
such testimony was made admissi¬ 
ble by evidence not shown, the record 
not showing such evidence to have 
been erroneous. 

Vt.—In re Martin’s Will, supra. 
Daybook and ledger 

In an action for the price of goods 
which defendant claimed were not 
sold to him, where the court admit¬ 
ted plaintiffs’ daybook and ledger to 
show to whom the account was 
charged, it must be assumed that the 
court found that the entries were 
made in good faith in the regular 
course of business and before the 
beginning of the civil proceedings in 
question, and on such assumption 
the books were admissible, by stat¬ 
ute. 

Mass—Taylor v. Harrington, 137 N. 
E. 350, 243 Mass. 210. 

Deolaratioa of deceased person 

(1) Under appropriate statutory 
provision the declaration, whether 
oral or written, by a person since de¬ 
ceased, who, if living, would be a 
competent witness at the trial, can¬ 
not be admitted in evidence, unless 
the presiding Judge finds that it was 
made in good faith before commence¬ 
ment of the action and on personal 
acknowledge of declarant, which ju¬ 
dicial action is to be inferred from 
the admission of the evidence Itself, 
where the exceptions fail to state 
that the inquiry was not made. 

Mass.—Horan v. Boston Elevated Ry. 

Co.. 129 N.E. 355, 237 Mass. 245. 

(2) The reviewing court must as¬ 
sume that, in admitting statements 
of a deceased guest in criticism of a 


host’s driving before an automobile 
accident, the Judge found that stat¬ 
utory roQuiremonts were met. 

Mass—Dzura v. Phillips, 175 N.E 
629, 275 Mass. 283. 

Declarations admissible on basis of 
conspiracy 

Where the question whether a con¬ 
spiracy between a mother and daugh¬ 
ter to extort money from defendant 
was not submitted to the Jury, there 
being no request for submission, and 
the court admitted as against the 
daughter, plaintiff in a suit for 
breach of marriage promise, etc., evi¬ 
dence of declarations of the mother 
that she was defendant’s common- 
law wife, etc, made in the daughter’s 
absence, which would not have been 
admissible but for the conspiracy, it 
will be presumed that it was estab¬ 
lished. 

Tex—Wells v. Scales, Civ.App., 222 
S W. 303 

Bequired findings made 

(1) A ruling admitting testimony 
means that all findings required for 
the determination of its competency 
have boon made. 

Mass—Ferris v Ray Taxi Service 
Co, 156 NE 538. 259 Mass. 401— 
Bartlett v. City of Medford, 147 
N.E 739, 252 Mass. 311. 

(2) Accordingly, the admission of 
declarations of decedent as evidence, 
under a statute permitting such dec¬ 
larations where made in good faith 
and before the beginning of the ac¬ 
tion, warrants the Inference that the 
presiding Judge was satisfied of de¬ 
clarant’s good faith in making them. 
Mass—Heathcote v. Eldridge, 115 N. 

E 251, 226 Mass. 168. 

Snfllcienoy of foundatioB. disoretion- 
ary 

The trial Judge’s decision regard¬ 
ing the sufficiency of foundation for 
admission of expert testimony can¬ 
not be disturbed on appeal, in the ab¬ 
sence of a showing that his discre¬ 
tion was abused. 

Cal.—^Home Fire Ins. Co. v. South¬ 
western Engineering Corporation. 
App., 299 P. 771. 

6 . S.D—Schager v. Dinneen, 144 N. 

W. 719, 33 S.D. 116. 

4 C.J. p 758 note 58. 
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Olaim of title under former Judgment 

In ejectment, where defendant 
claimed title under a writ of fieri 
facias Issued under a Judgment in a 
prior suit, and objection was made 
to introduction of the writ in evi¬ 
dence without a Judgment to support 
it, and objection was overruled, be¬ 
cause going only to the order of 
proof, but Judgment was not there¬ 
after offered, it must be presumed 
that there was no valid Judgment au¬ 
thorizing sale. 

La—Roussel v. New Orleans Land 
Co., 79 So. 860, 143 La. 1058, error 
dismissed New Orleans Land Co 

V. Roussell, 40 S Ct 392, 252 U.S. 
571, 64 LEd 722. 

7. Ala—Burnett v. Garrison, 75 So. 

2d 144, 261 Ala. 622 
Ariz—Rosenzwcig & Sons v. Jones, 
72 P 2d 417, 50 Ariz 302—Douglas 
Laundry & Dry Cleaning Co. v. 
Lamb, 25 P 2d 1021, 42 Ariz. 289— 
Snead v. Tietjen, 24 P. 324, 3 Ariz 
195. 

Cal.—Do Acosta v. Do Acosta. 22 P. 
2d 1. 218 C 3 76—Waymire v Cali¬ 
fornia Trona Co., 168 P. 563, 176 
C. 395. 

Ill.—Hochschild v. Goddard Tool Co , 
233 Ill App. 56 

Mi.ss—McCain v Wade, 180 So 748, 
181 Miss. 664—Unger v. Grlmsloy, 
103 So. 341, 138 Miss. 691. 

Mo.—Friedman v. United Rys. Co. of 
St. Louis, App., 264 S.W. 656— 
Lowman v. Maney, 66 Mo App. 619 
N.C.—J. Herbert Bate Co. v. Bryant, 
129 S.E. 814, 190 N.C. 868. 

Ohio.—Socony-Vacuum Oil Co. v. 

Marshall, App, 137 N E 2d 703. 
Or.—Erickson’s Dairy Products Co. v. 
Northwest Baker Ice Machine Co., 
109 P.2d 63, 166 Or. 663. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 66 S. 

W. 2d 609—Peck & Hlckernell v. 
Noble Oil & Development Co., Civ. 
App, 267 SW. 1018—Lange v. 
Lawrence, Civ.App., 259 S.W. 261— 
City of Magnolia Park v. Crook- 
er, Civ.App., 262 S.W. 341. 

Wis.—Ranger v. Goodrich, 17 Wls. 
78. 

4 C.J. p 759 notes 65, 65. 
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appeal does not show the materiality or relevancy of 
the evidence excluded to the matters pleaded and 
involved in the suit,® as where the question asked 
does not of itself indicate whether or not the an¬ 
swer to it would have been material® and the record 
does not show what was expected to be proved by 
the evidence in question.^® 

So, where the record docs not affirmatively show 
the competency of the evidence excluded, the ruling 
of the trial court will be presumed to have been 
correct and, where evidence to prove a certain 
fact was excluded on the ground of its incompetency, 
it cannot be assumed that the trial court would have 
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excluded competent evidence to prove the same 
fact.l2 Stated conversely, the burden is on the 
party who excepts to the rulings excluding evidence 
to show that it was admissible and that he was 
prejudiced by its exclusion.^® 

If a party offers no additional evidence making 
his excluded evidence competent, the reviewing court 
will presume that the party either had no such evi¬ 
dence available or intended no introduction thcre- 
oiM 

Where, however, the record contains the offer of 
proof, the appellate court will assume that the proof 
could have been made^^ and that the assumed facts 


Defamatory atatements 

Where alleged defamatory state¬ 
ments by an attorney to his client 
were erroneously excluded on the at¬ 
torney’s objection, the supreme court 
will not say that they were not ma¬ 
licious and were privileged, so that 
a directed verdict for defendant was 
proper. 

Iowa —Simons v. Petersberger, 161 
NW. 392, 171 Iowa 564. 

Effect of pleadings 

Exclu.slon of evidence would be 
presumed to have been made on the 
pleadings as they stood when evi¬ 
dence was excluded. 

Mass—^ITrban v Central Massachu¬ 
setts Electric Co, 17 N E 2d 718, 
301 Mass. 519 

8. Ala—Gillespie, Shields & Co. v. 
I Berman & Son, 101 So 681, 212 
Ala 72 

SD—Porter v Lien, 153 N W. 905, 
36 SD. 18 

4 C.J. p 759 note 67. 

9. Iowa—Jacobs v. City of Cedar 
Rapids, 164 N W. 891, 181 Iowa 
407 

4 C J p 769 note 68 
FavorablenesB of answers 

The supreme court cannot assume 
that t‘xcludt d answers of witnesses 
objected to by complaining parties 
would have been favorable to them 
NC—In re Badgett’s Will, 160 SE 
836, 201 N.C. 665—Pace v. McAden, 
131 SE. 629, 191 N.C. 137. 

Sven If an answered question is 
complained of, but the answer is not 
shown, it will be presumed that all 
Improper questions were so answered 
as to do no harm, and, if the wit¬ 
ness was incompetent In some re¬ 
spects, that he answered only as he 
might competently speak, it follows 
that when no answer is made It can¬ 
not be assumed that if it had been 
made its exclusion would have been 
error. 

Iowa.—Jacobs v. City of Cedar 
Rapids, 164 N.W. 891, 181 Iowa 
407. 

10. Ariz.—Corpns Juris oited la Col- I 


11ns V. State. 294 P. 625, 628. 37 
Ariz. 353. 

Or.—Walter v. Echanls, 96 P.2d 979, 
163 Or. 148—Wigan v. La Follett, 
166 P. 579, 84 Or 488. 

Tex—Williams v. Saunders, Civ App , 
243 S W 2d 596—Hartford Accident 
& Indemnity Co. v Stanley, Civ. 
App, 148 SW2d 856, error dis¬ 
missed. judgment correct. 

4 C.J p 769 note 69. 

Zncompeteacy of witness 

Where evidence was excluded on 
the ground that the witness was in¬ 
competent, the complaining party 
need not show, to secure reversal on 
appeal, what the evidence would have 
been, since it must be presumed that 
the court would have excluded the 
evidence, however material it may 
have been. 

Ark — Shepard v. Mendenhall, 191 S. 
W. 237, 127 Ark. 44. 

Presumption that all competent evi¬ 
dence was received 

It will be presumed on appeal. In 
the absence of any showing on the 
re<*ord as to the nature of excluded 
evidence offered in support of affirm¬ 
ative defenses stricken from the an¬ 
swer, that all competent evidence of¬ 
fered by defendant in support of its 
denial was received into the record. 
Or—Hubbard v. Olsen-Roe Transfer 
Co, 224 P. 636, 110 Or. 618. 

Trial balance 

On appeal In a partner's suit for 
dissolution and accounting, where de¬ 
fendants’ bill of exceptions, to re¬ 
fusal to permit them to offer a trial 
balance from the books of the firm, 
fails to Incorporate the balance, the 
court of appeals cannot presume that 
it would have thrown light on the 
net profit.s of the firm. 

Tex—Tyler v. McChesney, Civ.App., 
190 S.W. 1115, error refused. 
Whstbsr witness oonld bavs an- 
swsred question excluded by trial 
court or what the answer would have 
been cannot be presumed by appel- J 
late court In determining whether j 
there was offer of proof sufficient to | 
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permit appellate review of such ex- 
c'luslon. 

Wash —Sutton v Mathews, 247 P.2<i 
656, 41 Wash 2d 64. 

11. Ark—O’Neal v. Williams, 112 S. 
W.2d 650, 195 Ark 439. 

Ind—Bower v. Bower, 41 NE. 523, 
142 Ind 194. 

Oral agreement in action on written 
contract 

Where the trial court excluded pa¬ 
rol proof of an oral agreement in an 
action on a written contract, and 
the record does not show when the 
conversations took place, it must bo 
assumed, in support of the ruling 
of the trial court, that it was before 
the written contract was executed 
Vt.—Hayden v. Hoadley, 111 A 343, 
94 Vt. 345. 

12 . Tex.—Jefferson Cotton Oil & 
Fertilizer Co. v I’rldgi'n & Conglc- 
ton. Civ App., 172 S W. 739 

4 C.J. p 759 note 71. 

13. Cal.—Tliompson v. Buffums’, 
Inc, 62 P2d 171, 17 C A 2d 401. 

Me—Salter v. Greenwood, 92 A. 786, 
112 Me 648 

Mass—Crane Co. v iN nsion, 112 N. 

E 654, 224 Mass. 136 
Mo.—W. M McElwain Co. v. Fisher, 
App., 260 SAV. 644 
NC—Newbern v Hinton, 129 S.E 
ISl, 190 NC 108. 

Okl —Cherokee Public Service Co. v. 
Orr, 62 P 2d 58, 178 Okl. 96— 

I’anther Oil & Gas Co. v. 13rown, 
39 P.2d 150, 170 Okl 210. 

Tex—Texas Emp. Ins. Ass’n v. 
Hunter, Clv.App , 266 S.W.2d 944, 
reversed on other grounds 260 S. 
W2d 884, 162 Tex 438—Williams 
v Saunders, Civ App , 24 3 S AV 2d 
596—Republic Underwriters v. 
Howard. Civ App . 69 S W 2d 584. 
Burden of proof as to effect of er¬ 
ror see infra § 1677. 

14. Mo—Hart v Farmers’ Bank of 
Bates County, App, 28 SW.2d 121. 

15. Ca 1 —Corpus Jnris Ssonndnm 
oitad in Burch v. Valley Motor 
Lines, 179 P.2d 47, 61, 78 C.A.2d 

834. 
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are true,^® and, where all the evidence oflFercd by a 
party was excluded, the court will indulge reasonable 
inferences in favor of its admissibility.^^ A state¬ 
ment of the trial court of the ground for sustaining 
an objection to a question must be accepted on ap¬ 
peal where the question is not shown by the rec- 

ord.17.6 

Where there was in fact a proper ground for the 
exclusion or striking out of certain evidence, the 
exclusion or striking out will be presumed to have 
been based on that ground, where the grounds on 
which the court acted do not appear,or where the 
evidence was excluded on a general objection 
but, where the exclusion of evidence was expressly 
based on a certain ground, it will be inferred that 
the trial court found that other objections were not 
suflScient;-® and, where only one objection was 
made to certain evidence, it will not be presumed 


that the evidence was rejected for some reason not 
disclosed by the record,2i 

The withdrawal of evidence by the party offer¬ 
ing it will be presumed to have been with the per¬ 
mission of the trial court ;22 and acquiescence in a 
ruling excluding certain evidence will be assumed 
where the party did not again offer it after subse¬ 
quent evidence had shown it to be admissible.^® 

Particular kinds of evidence. Where evidence, de¬ 
pending for its admissibility on a preliminary show¬ 
ing of facts and circumstances, was excluded, it will 
be presumed to have been properly rejected where 
the record does not show that there was any founda¬ 
tion for it.24 Also, where a deposition was re¬ 
jected, it must be presumed, in the absence of a 
contrary showing, to have been rightly excluded.^® 
Likewise, documentary evidence will be presumed to 
have been rightly rejected where it is not properly 
set out and presented to the appellate court,®® al- 


Or.—Dolan v. Continental Casualty 
Co.. 279 P 855, 131 Or. 327, re¬ 
versed on other grounds 281 P. 182, 
131 Or. 327, modifled on other 
grounds 283 P. 15. 131 Or. 327. 

4 C.J. p 769 note 72. 

18. Cal.—Trombley v. Kolts, 85 P.2d 
541, 29 CA.2d C99. 

Iowa.—Andrew v. Shimerda, 253 N.W. 
846, 218 Iowa 27. 

Mass—McLearn v. Hill, 177 N.E. 

617, 276 Mass. 619, 77 A.L.R. 1039. 
Mo—Continental & Commercial Nat. 
Bank of Chicago v. Ricker, 49 S 
W.2d 20, 330 Mo. 76. 

Prior ooatraOlotory statsmsat of wit- 

ILOBS 

(1) It must be assumed on appeal 
that an excluded prior written state¬ 
ment, offered to contradict a witness, 
would tend to do so. 

N.T.—Valenti v. Meslnger, 162 N.T.S. 
30, 17.') App Dlv. 398. 

(2) Where defendants made offer 
of proof showing witness would have 
testified that witnesses for plaintiffs 
had previously made statements con¬ 
tradicting their testimony, appellate 
court would as.sume such proffered 
testimony, if believed, could have 
been found to contradict testimony 
of plaintiffs’ witnesses. 

Mass.—Perrott v. Leahy, 19 N.E. 2d 
10, 302 Mass. 318. 

17. Neb.—Horbach v. Boyd, 89 N.W. 

644, 64 Neb. 129. 

4 C.J, p 769 note 73. 

Xn. reviewing a enstaiaed motion to 
strike the testimony should be 
looked on favorably to the party 
against whose interests the motion 
operates, giving him the benefit of 
all reasonable inferences. 

W.Va.—^American Tel. & Tel. Co. v 
Ohio Val. Sand Co., 60 S.E.2d 884, 
131 W.Va. 786. 


17.5 N.J.—Cherr v. Rubenstein, 91 
A 2d 627, 22 N.J.Super. 212. 

18. N.Y.—Tooley v. Bacon, 70 N.Y. 
34. 

4 C.J. p 769 note 74. 

If snstainalile on any theory, a 

ruling excluding evidence will stand 
on appeal. 

Ind.—Eckman v. Funderburg, 108 N. 
E. 677, 183 Ind. 208 
Zf any good objection exists in 
fact, the supreme court may not in¬ 
terfere when an objection to evi¬ 
dence is sustained in the lower court. 
Iowa—Bird v. Sears, 173 N.W. 925, 
187 Iowa 76. 
around of objeotion 

Where testimony was offered for 
purpose of enlarging language con¬ 
tained In instrument and testimony 
was objected to on ground that there 
were no pleadings of fraud, mistake, 
or ambiguity that would authorize 
any testimony to vary terms of writ¬ 
ten instrument, presumption existed 
that trial court excluded the evi¬ 
dence because there was no plead¬ 
ing to support the evidence and be¬ 
cause court found no ambiguity in 
the Instrument. 

Tex.—Myrlck Inv. Co. v. Amicable 
Life Ins. Co., Civ.App., 183 S.W. 
2d 700. 

19. Va.—Interstate Coal, etc., Co. v. 
Cllntwood Coal, etc., Co., 64 S.E. 
693, 106 Va. 674. 

4 C.J. p 759 note 76. 

Znferenoe favorable to competency 

It has been held, however, that 
plaintiff complaining of the exclu¬ 
sion of evidence because incompe¬ 
tent, Irrelevant, and immaterial is 
entitled to the benefit of every infer¬ 
ence favorable to the competency of 
the evidence. 


Arl*.—Hardinge v. Empire Zinc Co., 
148 P. 306, 17 Arlz. 76. 

Motion to strlks snstalned 
Ruling on a motion to strike testi¬ 
mony, which stated no ground of ob¬ 
jection, cannot be disturbed, the mo¬ 
tion having been sustained, unless 
there was no good reason for the 
ruling. 

Iowa—Thomas v. Wyckoflf, 174 N.W. 
26, 187 Iowa 148. 

20. Tex.—Houston Oil Co. v. Drum- 
Wrlght, Civ.App., 162 S W. 1011. 

21. Kan —O’Bryen v. Hays Land, 
etc., Co., 102 P. 601, 80 Kan. 427. 

22. N.H—Zollar v. Janvrin, 47 N. 
H. 324. 

23. Ala.—Bryant v. Hutchinson, 30 
Ala. 441. 

24. Mass—Reardon v. Murdock, 198 
N.E. 268, 292 Mass. 3C2-—Hothwell 
V. First Nat. Bank, 190 N.E. 812, 
286 Mass. 417. 

4 C.J. p 7G0 note 80. 

Xietter antedating alienation of Af¬ 
fections controversy 
In an alienation of affections ac¬ 
tion where plaintiff recovered, exclu¬ 
sion of alienated spouse’s letter was 
supportable on the assumption that 
the trial court found the preliminary 
fact that the letter antedated the 
trouble occasioned by defendants. 

Vt.—Sargent v. Robertson, ICO A. 
182, 104 Vt. 412. 

25. La.—Jackson v. Holloway, 128 
So. 721, 13 La.App. 670. 

Md.—Wilmer v. Placlde, 111 A. 822, 
137 Md. 107. 

Va.—Maddux v. Buchanan, 92 S.E. 

830, 121 Va. 102. 

4 C.J. p 760 note 81. 

26. ArJz —Douglas Laundry & Dry 
Cleaning Co. v. Lamb, 25 P.2d 1024, 
42 Ariz. 289. 


1140 



6 C.J.S. 

though, where documents were excluded on an ob¬ 
jection which did not raise any question as to their 
materiality, it will be assumed that their contents 
were material to the issues.27 So, where a question 
pertaining to the consideration of a written instru¬ 
ment, the contents of which are not disclosed by the 
bill of exceptions, was rejected, it will be assumed 
that the consideration as set out in the instrument 
was such as to render the expected answer immateri- 
al.28 

§ 1557. -Reception, Use, and Limitation 

of Use in General 

On appeal, In the absence of a showing to the con¬ 
trary, there is a presumption that the procedure and rul- 
ings in the trial court aa to the reception, propriety of 
purpose, and use of evidence were correct. 

The reviewing court, in the absence of a show- 
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ing to the contrary, must presume that the testimony 
admitted was limited by the pleadings,28 and that no 
testimony was offered touching an issue as to which 
there was no finding.^o Where the record fails to 
show an offer or refusal of evidence, of the exclu¬ 
sion of which appellant complains, the appellate 
court must assume either that no such evidence was 
offered or that such evidence was received and con¬ 
sidered by the court.81 In order to sustain the judg¬ 
ment or decree entered below, it will be presumed on 
appeal, in the absence of proof to the contrary, that 
evidence was properly offered and received in sup¬ 
port of the pleadings,82 the findings,83 and the judg¬ 
ment.®^ 

The fact that an envelope containing a deposition 
was opened does not justify a presumption that the 
deposition was used,®^ and, where the instructions 


Cal.—McCormick Saeltzer Co. v. Griz¬ 
zly Creek Lumber Co., 240 P. 32, 74 
C.A. 278. 

Ill.—See McDole v. German-Amerl- 
can Nat. Bank of Aurora. 204 Ill. 
App. 21. 

Iowa.—Johnson v. Farmers’ Ins. Co., 
168 N.W, 264, 184 Iowa 630. 

La.—Parrott v. Babb, 132 So. 377, 15 
La.App. 520. 

R.I.—Sabre v. Rice, 147 A. 876—Com¬ 
mercial Inv. Trust v. Lambert, 139 
A. 300, 48 R I 493. 

Tex.—Dallas Hunting & Fishing Club 
V. Nash, Civ App., 203 S.W. 1032, 
dismissed for want of Jurisdiction. 
4 C.J. p 760 note 82. 

Enlarged photograph 

Where there was nothing in the 
record to indicate to the contrary, 
it must bo presumed on appeal that 
the trial court properly excluded an 
enlarged photograph of a note in 
evidence, in the fair exercise of its 
powers to determine whether the en¬ 
largement possessed evidential value 
in Itself. 

Conn —Oviatt v Wojcicky, 111 A. 
837, 95 Conn. 562. 

Ground of objection not disclosed 

Where objection to exclusion of 
the instrument sued on does not dis¬ 
close the ground of objection or show 
that it was, upon casual inspection, 
free from the alteration set up by 
plea, it cannot bo presumed that the 
Judge erred in rejecting it. 

Ga—J. B. Colt Co. V. Butler, 115 
S.E. 503, 29 Ga.App. 396. 

Offer of proof essential 

In the absence of an offer to show 
the nature of an exhibit or its com¬ 
petency, it must be presumed on ap¬ 
peal that the ruling excluding it was 
correct. j 

Iowa.—Nelson v. Hcdin, 169 N.W. 37, , 
184 Iowa 657. 


Offer or reception in evidence not 
shown 

It nowhere appearing that a con¬ 
tract set out in the answer and re¬ 
ferred to in testimony was offered or 
received, it will be presumed that It 
was not, or was refused without ex¬ 
ception. 

S.D.—Markus v. Poulson, 168 N.W. 
406, 37 SD. 328. 

Bnles of oonrt presumed Improperly 
authenticated 

In an action for attorney's fees, 
refusal to admit an official edition of 
the rules of the New York courts, 
where the book was not before the 
court of appeals, was not error, since 
it would be presumed that the book 
was not properly authenticated. 

Md—Winslow V. Atz, 177 A. 272, 168 
Md. 230. 

Objection to admission of a certi¬ 
fied copy of a patent must be as¬ 
sumed to have been properly sus¬ 
tained in the absence of a reauest to 
have it marked for Identification 
Cal.—Coleman v. Dawson, 294 P. 13, 
110 CA. 201. 

27. N y —Douler v. Prudential Ins. 
Co, 128 N.Y.S. 396, 143 App.Div. 
637. 

28. Ala—Brown v. Loeb, 68 So. 330, 
177 Ala 107. 

29. Tex —Missouri-Kansas-Tcxas R 
Co. of Texas v. Cheek, Clv.App., 18 
S.W.2d 804 

In case of default, it is presumed, 
where defendant defaulted in appear¬ 
ance, that the court admitted the 
only evidence authorized by the pe¬ 
tition. 

Tex.—Van Slyck v. Lawyers’ Co-op 
Pub. Co., Clv.App.. 10 S.W.2d 1016. 

30. Cal.—Newby v. Newby, 202 P. 
891, 56 C.A. 114. 

31. Cal.—In re Randall’s Estate, 230 
F. 446, 194 C. 725, 
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32. Tex.—Fidelity Union Fire Ins. 
Co. V. Pruitt, Com.App., 23 S.W.2d 
681. 

Barnett v. Barnett, Clv.App., 98 
S.W 2d 216. 

33. Cal.—Miller v. Yule, 262 P. 737, 

80 C.A. 618—Cummings v. Cum¬ 
mings, 203 P. 462, 56 C.A. 433— 
Shellman v. Hershey, 161 P. 132, 31 
C.A. 641, 654. 

Where uo finding on issue raised 

Where there was no finding on the 
issue of estoppel raised by defend¬ 
ant's answer and the appeal was on 
the Judgment roll alone, Judgment 
for defendant cannot be sustained on 
the theory that the affirmative an¬ 
swer which is deemed to be denied 
should be taken as true, for since 
there was no finding the appellate 
court will presume that no evidence 
was introduced in support of that al¬ 
legation of the answer. 

Cal—Hardy v. Frey, 196 P. 92, 49 
CA. 651. 

34. Cal —Kale v. Bankamerica Agr. 
Credit Corporation, 37 P.2d 494, 2 
C.A 2d 113. 

Miss —Mississippi Power Co. v. Rus¬ 
sell, 152 So 847. 

Tex.—McElyea v. Parker, Com App., 

81 S.W.2d 649. 

Special damages 

Every presumption on appeal being 
against error, the appellate court 
would assume, in the absence of a 
showing to the contrary, that evi¬ 
dence of special damages was receiv¬ 
ed in an employee's action against a 
third party tort-feasor, and would 
not assume, as appellant employee 
did, that all damages recovered were 
for pain and suffering, precluding 
the employer from acquiring a lien 
thereon under the Compensation Act. 
Cal—Dlghton v. Martin, 41 P.2d 197, 
4 C.A.2d 401. 

35. R.I.—Beaule v. Acme Finishing 
Co., 89 A. 73, 36 R.I. 74. 
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are not in the record, it cannot be presumed that 
evidence improperly admitted was withdrawn from 
the consideration of the jury;^® yet, where evidence 
excluded when offered in chief was competent in 
rebuttal, it may be presumed that it was again of¬ 
fered and received,and a showing in the record 
that excluded evidence was afterward considered 
raises the presumption that the ruling excluding 
it was waived.38 Also, where the record does not 
disclose the court^s ruling on a motion to strike out 
testimony, it must be assumed that it was in favor of 
the successful party.®® 

Although it is held that, where the court reserved 
its ruling on the admissibility of certain evidence 
and then failed to make it, the presumption is that 
the evidence was received,^® where evidence was 
admitted subject to objection and was subsequently 
found to be incompetent, it will be presumed that it 
was rejected and, where evidence was admitted 
on condition that the party offering it would prove 
another fact on which its admissibility depended, and 
he did not make the requisite proof, it will be pre¬ 
sumed on appeal that the evidence was disregarded 
and not considered.^® It has been held that, where 
a court reserved decision on objections to evidence, 
but the record shows no ruling thereon, it may not 
be assumed that the objections were sustained, even 
though the court ruled in favor of the objecting par- 


5 C.J.S. 

ty on the issue to which the evidence was direct- 
ed.^2-5 

The appellate court cannot assume that improper 
use was made of erroneous evidence where it is 
addressed to the court,^® and, where there is no al¬ 
legation in the pleadings to serve as a foundation 
for evidence of an equitable defense, it must be pre¬ 
sumed that, although the objection to the introduc¬ 
tion of such evidence was overruled by the trial 
court, its final consideration was refused.^^ 

In case of doubt as to which party introduced cer¬ 
tain evidence, it may be presumed that it was in¬ 
troduced by the party who complains of a refusal 
to strike it,^® and, where evidence was erroneously 
excluded, it is presumed to be unfavorable to the 
party who objected to its admittance.'*® 

Tifnc and order of reception. It will be presumed 
that the proper order of receiving evidence was ob- 
scrved,^7 and that, if evidence was received out of 
its usual order, there was good reason therefor;^® 
and it will not be presumed that the trial court erred 
in admitting evidence after argument,^® in admitting 
on rebuttal testimony properly a part of the case 
in chief,®® or in refusing to admit evidence after 
the case had been announced closed on both sides.®i 
A ruling reopening a case for further evidence is 
presumed to be correct.®^-® 


36 . Tex.—Bomar v. Munn, Clv.App., 
158 S.W. 1186. 

Vt.—Wood v. Willard, 36 Vt, 82, 84 
Am.r). 659 

Wash—Spokane, etc, Gold, etc, Co. 
V. Colfolt, 64 P. 847, 24 Wash. 568. 

37 . Conn.—Spencer’s App., 60 A. 289, 
77 Conn. 638. 

38 . Mass—Curtis ▼. Jackson, 13 
Mass. 607. 

39. N Y.—Maslon v. Sprickerhoff, 98 
N.y.S 618, 60 Mlsc. 644—Rickert v. 
Pollock, 92 NY.S. 89. 46 Mlsc. 276 
—Hillman v. DeRosa, 92 N.Y.S 67, 
46 Mlsc. 261. 

40 . Idaho.—Herring v. Davis, 273 P. 
757, 47 Idaho 211. 

Ohio.—Craft v. Shroyer, 74 N.E.2d 
689, 81 Ohio App. 263. 

4 C.J. p 761 note 1. 

41. Ill.—Schuyler County v. Mis¬ 
souri Bridge, etc., Co , 173 Ill App. 
435, affirmed 100 N.E. 239, 256 111 
348. 

Bight to strike reserved 

If the case is tried without a Jury 
and the trial Judge has reserved the 
right to strike out evidence of doubt¬ 
ful admissibility, it will be presumed 
that the improper evidence was 
stricken. 

Cal.—Potter v. Smith, 191 P. 1023, 48 
C.A. 162. 


42. Cal.—Jones v Morse, 36 C. 205. 
Me —Bangor v Brunswick, 30 Me 

398 

N.Y —Wilson v Kings County El R. 
Co., 21 NE. 1015, 114 N.Y. 487. 

Vilas Nat Bank v Newton, 48 
N.Y S 1009, 25 App Dlv. 62. 

4 C.J p 761 note 3. 

42.5 Cal —McCarthy v. Barton, App , 
303 P 2d 796. 

43. Vt—Cole v. North Danville Co¬ 
op. Creamery Ass’n, 151 A. 668, 103 
Vt. 32. 

44. Neb—Uppfalt v. Nelson, 26 N. 
W. 362, 18 Neb. 633. 

45. Ala.—Hughes v. Taylor, 52 Ala. 
518. 

46. Mo —Denny v. Guyton, 40 S.W. 
2d 662, 327 Mo. 1030. 

47. Ind —Onstatt v. Ream, 30 Ind. 
259, 95 Am.D. 696—Piatt v. Dawes, 
10 Ind 60. 

Buliag on order of proof, in the 

absence of a contrary showing, is 
assumed to have been made as a 
matter of discretion. 

Vt.—Paska v. Saunders, 163 A. 461, 
103 Vt. 204. 

48. Iowa.—Randolf v. Bloomfleld, 41 
NW. 562, 77 Iowa 60, 14 Am.S.R. 
268. 

Ohio—Morris v. Faurot, 21 Ohio St 
166, 8 Am.R. 46. 
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49. Iowa —Burke v. Burke, 119 N W. 
129, 142 Iowa 206 

50. Or—Crosby v. Portland R. Co., 
100 P. 300, 101 P. 204, 53 Or. 496 

51. Md—Morrison v. Welty, 18 Md. 
169. 

Mioh—iEtna Dife Ins. Co v. Owens, 
27 NW2d 607, 318 Mich 129. 

Evidence on motion to reopen 

Evidence heard on appellant’s mo¬ 
tion to reopen case, after parties an¬ 
nounced they had finished their evi¬ 
dence, for the further development 
of a purely collateral matter, must 
be considered most favorably for ap¬ 
pellee. 

Ark.—Seaman Store Co. v. Bonner, 
113 S.W.2d 1106, 195 Ark. 563. 

Where trial oonrt awarded plain¬ 
tiff judgment as prayed for, review¬ 
ing court would assume that, in over¬ 
ruling plaintiff’s motion to reopen 
case to admit further proof, trial 
court considered such proof unneces¬ 
sary for plaintiff. 

La —Regional Agricultural Credit 
Corporation v. Elston, Prince & Mc- 
Dade, App., 183 So. 91. 

61.6 Cal.—Lacey v. Bertone, 240 P. 

2d 395, 109 C.A.2d 107. 

Wash.—Hansen v. Walker, 282 P.2d- 
829, 46 WaBh.2d 499. 
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Purpose of evidence received. Where evidence 
was admitted without objection and the record 
shows no limitation, it must be presumed that it 
was introduced and admitted for all legitimate pur¬ 
poses, ^2 although, where it was admissible for a 
limited purpose, it will be presumed that it was intro¬ 
duced and admitted for that purpose only,S3 and 
that the court properly limited its use to legitimate 
purposes.®^ 

On the other hand, it has been held that evidence 
will be presumed to have been admitted without 
limitation, where there is no showing to the con¬ 
trary and it is contended that failure to limit was 
improper and it has also been held that where 
evidence which is competent for a limited purpose 
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only was received after overruling an objection gen¬ 
erally, without limiting the purpose, it cannot be 
assumed that the evidence was limited.^^-^® 

Documentary evidence. Except where improperly 
admitted,jt will be presumed that documentary 
evidence shown to have been introduced in evidence 
was correctly56 read,^^ and its contents made known 
to the jury;58 and a failure to have a filing mark 
put on documentary evidence will not be imputed to 
appellee.^® It will also be presumed, in the absence 
of a contrary showing, that such evidence was pre¬ 
sented in time,6® that it was an original and not a 
copy,6l and that it was properly uscd.*»2 Where, 
however, it appears that certain documentary evi¬ 
dence was offered in evidence but it does not appear 


52. Vt—Peltier v. Larose, 132 A. 45, 
99 Vt. 343. 

4 C.J. p 760 note 91. 

Actions tried tog'ether 

Mass —French v. Jordan Marsh Co., 
29 NE2d 706, 307 Mass 126 
Wyo—Durante v. Consumers Filling 
Station Co. of Cheyenne, 257 P.2d 
347, 71 Wyo. 271. 

Xf offered generally, evidence will 
be presumed to be ottered for a prop¬ 
er purpose 

N.Y.—Morris v. Atlantic Ave. R. Co., 
22 NE. 1097, 116 N.Y. 562. 

63. Ariz—Pickwick Stages Corpora¬ 
tion V Williams, 287 P. 440, 36 
Ariz. 620. 

Cal—Jorgensen v Dahlstrom, 127 P. 

2d 551. 63 C A.2d 322. 

Ind —Union Traction Co. of Indiana 
V Morris, 136 N E. 861, 193 Ind 
313. 

Vt.—Hendrickson v. International 
Ilarve.ster Co of America, 136 A. 
702, 100 Vt 161. 

4 C J p 760 note 92 

Admitted ‘‘for all legitimate pur¬ 
poses*’ 

In an action for the death of a 
servant, where testimony was admit¬ 
ted for “all legitimate purposes,” 
and where there was no request to 
limit It or any showing as to its 
use in argument, It would be pre¬ 
sumed that the only use made was 
legitimate. 

Vt.—McCarthy’s Adm’r v. Village of 
Northfleld, 94 A. 298, 89 Vt. 99, 
Ann Cas.l918A 943. 

Svidenos admissible againvt only one 
defendant 

(1) In an action against two de¬ 
fendants, where conversation admit¬ 
ted was admissible as against one 
defendant but not against the other, 
the court on appeal will not presume 
that it was admitted other than as 
against defendant aa to whom it 
was admissible. 


Cal—Gibson v. McRcynolds, 165 P. 
921, 176 C. 263. 

(2) In actions tried together by 
agreement, against maker of notes 
and against indorser, wherein only 
maker claimed set-off, it would be 
a.ssumed that evidence as to set-off 
was received solely as to action 
against maker and that jury was in¬ 
structed to disregard It as to action 
against indorser, where verdict indi¬ 
cated that jury did so. 

Me—Uarton v. McKay, 193 A. 733, 
135 Me. 197 

Not offered to contradict agreed 
statement 

On appeal, it will not be presumed 
that evidence w.as offered to contra¬ 
dict an agreed .statement of facts in 
the record, notwithstanding the bill 
of exceptions does not recite that it 
contains all the evidence. 

Ala —Westmoreland v. Birmingham 
Trust & Savings Bank, 108 So, 636, 
214 Ala. 693, 46 A L.R. 1201. 

64. Ark—Kirkpatrick v. American 
Ry. Express Co.. 6 S.W.2d 624, 177 
Ark 334, 

Ind—Henry v. Knight, 122 NE 676, 
74 Ind App. 562. 

Kan —State v. Cowan, 164 P. 183, 100 
Kan. 180 

Mass—Judge of Probate v. Mackin¬ 
tosh, 165 NE 881, 267 Mass 86— 
Prudential Trust Co. v. Hayes. 142 
NE. 73, 247 Mass. 311—Walsh v. 
Wyman Lunch Co., 138 N.E. 389, 
244 Mass 407. 

NH—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

N C —Elliott v. Norfolk-Southern Ry. 

Co, 82 SE. 863, 166 N.C. 481. 

4 C.J. p 760 note 93. 

Presumptions as to evidence con¬ 
sidered by court sec infra § 1564 
(5). 

64.6 Mo.—Mattan v. Hoover Co., 166 
S.W.2d 567. 350 Mo. 506 

Svidenoe assumed admitted against 
complaining defendant 

Where certain testimony was In 
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effect admitted for all purposes in 
that trial court, although remarking 
that it was hearsay as to one of the 
defendants, did not direct jury to 
disregard It as to such defendant, 
and such defendant in his separate 
motion for now trial and on appeal 
complained of the admission of such 
testimony, the supreme court was 
warranted in assuming that such evi¬ 
dence was admitted against the com¬ 
plaining defendant. 

Mo —Mattan v. Hoover Co., supra. 

54.10 Cal.—Fritz v. Metropolitan 
Life Ins. Co., 123 P.2d 622, 50 C.A. 
2d 670. 

55. Tex—Ferguson v. Cochran, Civ. 
App., 45 S W. 30. 

56. Colo.—Woodworth v. Gorsllne, 69 
P. 705, 30 Colo. 186, 68 L.R.A. 417 

67. Ill.—Hefllng v. Van Zandt, 44 N 
E. 424, 162 Ill. 162 
Ind.—I<iear.v v. New, 90 Ind 602. 

Ky—Teutonic Ins Co. v. Howell, 64 
S W. 852. 21 Ky L. 1245. 

4 C.J. p 761 note 6. 

58. Ark.—Arkansas Southwestern R. 
Co. v. Dickinson, 95 S W. 802, 78 
Ark. 483, 116 Am.S R 54. 

Ill.—Illinois Cent R Co. v. Swisher, 
61 Ill App. 611. 

69. La—Ansley v. Stuart, 48 So 
953, 123 La, 330. 

60. Ala—Dent v. Foy, 98 So. 390, 
210 Ala. 475. 

61. Tex.—W. T. Carter & Bro. v. 
Bendy, Civ App . 261 S.W. 265. 

Duplicate document admitted in 
evidence will be presumed to have 
been a duplicate original. 

Ga—Simpson v. Charters, 196 S.E. 
31. 185 Ga. 592. 

62. N.J.—Richardson v. Heinocho- 
wltz, 128 A. 162, 101 N.J.Law 413, 
2 N.J.Mlsc. 919. 
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whether it was received, it will not be presumed to 
have been received®^ and read to the jury,** unless 
it was treated as having been read to the jury by 
the court,®* counsel,*® or witnesses.®^ 

A similar inference is the one that an objection 
to the admission in evidence of an exhibit was sub¬ 
mitted to, where the record fails to show that the 
offer was insisted upon, or that the exhibit offered 
was treated as in evidence after the objection was 
made.** Under some court rules every matter 
purporting to be evidence, and which was copied by 
the clerk into the record, will be presumed to have 
been used in evidence in the court below ;** but this 
rule does not allow a presumption that instruments 
filed as evidence in the lower court before all the 
parties were before the court were used in evi¬ 
dence.*^* 

Where the purpose for which documentary evi¬ 
dence is offered is not disclosed, it will be presumed 
to have been received for all legitimate purposes.*^^ 


§ 1558. —— Competency, Examination, Cred-» 
ibility, and Impeachment of Wit¬ 
nesses 

a. Competency and examination of wit¬ 

nesses 

b. Credibility and impeachment of wit¬ 

nesses 

a. Competency and Examination of Witnesses 

The rulings of the trial court on the competency and 
examination of witnesses are presumed proper. 

The competency or qualification of a witness is 
ordinarily a discretionary matter for the determina¬ 
tion of the trial court and, while its ruling there¬ 
on is not necessarily conclusive,*^ 2 will not be re¬ 
vised on appeal unless clearly erroneous.^* The re¬ 
viewing court will also assume that the court, and 
not the jury, determined the competency of the wit¬ 
ness.^* In the absence of a proper showing to the 
contrary, it will be presumed that a witness was 
competent and that the trial court, on proper in¬ 
quiry, was satisfied with his qualifications,*^* and,. 


63. Ill.—Imperial Hotel Co. v. H. B. 
Claflln Co., 61 N.E. 610, 176 Ill. 
119. 

Tex.—Strickland v. State, App., 13 
S.W. 86.5. 

Where exoliudoti would he error 

On the other hand, it has been held 
that the trial court is presumed, in 
the absence of a contrary showing, 
to have admitted in evidence a re¬ 
ceipt, the exclusion of which would 
have been error. 

Cal.—Coover v. Cox, 272 P. 343, 95 
C.A. 1. 

64. Tex.—Strickland v. State, App., 
18 S.VT. 865. 

65. Mo—Atkinson v. Brown, 68 Mo. 
App. 618. 

66 . Kan.—Sailor v. Caldwell, 68 P. 
1086, 65 Kan. 86. 

67. Ala.—Rice v. Schloss, 7 So. 802, 
90 Ala. 416. 

68 . Iowa—Walker v. Dailey, 64 N. 
W. 344, 87 Iowa 376. 

69. Fla.—Tyler v. Trlesback, 69 So 
49, 69 Fla. 695—Terra Ceia Estates 
V. Taylor, 67 So. 169, 68 Fla. 261. 

4 C.J. p 761 note 15. 

70. Fla.—International Kaolin Co. v. 
Vause, 67 So. 360, 62 Fla. 505. 

71. Ga.—^Ayash v. Wm, Gerst Brew¬ 
ing Co., 94 S.E. 282, 21 Ga.App. 264. 
Judgment roll is presumed to have 

been offered solely to support a plea 
of res Judicata, where the record dis¬ 
closes no statement of purpose. 

Mont—Burns v. Eminger, 276 P. 437, 
84 Mont. 897. 

76. Md.—Johnston v. Frederick, 117 
A. 768, 140 Md. 272. 


73. Ala.—McClelland v. Coston, 149 
So. 697, 227 Ala. 267. 

Iowa.—Campfleld v. Rutt, 235 N.W. 
59, 211 Iowa 1077. 

Mich.—Pinch v. W. R Roach Co., 1 
N.W.2d 46, 299 Mich 703. 

Utah.—Coon v. Shields, 39 P.2d 348, 
88 Utah 76. 

Kedloal witness 

The question of whether a medical 
witness was qualified to testify as 
an expert was one of fact for the 
presiding Justice, and his decision is 
final. In the absence of serious mis¬ 
take, committed through some acci¬ 
dent, Inadvertence, or misconception 
Me—^Appeal of McKenzie, 122 A 186, 
123 Me. 152—Payette v. Chester- 
vllle, 77 Me, 28. 62 Am.Rep. 741. 

74. S.C.—^Abbott v. Columbia Mills 
Co., 96 S E. 666, 110 S.C. 298. 

76. Mo —Stubblefield v. Vodicka’s 
Estate, App, 160 SW.2d 772. 

Or—Evansen v. Grande Ronde Lum¬ 
ber Co., 149 P. 1036, 77 Or. 1. 

Tex.—Lancaster v Smith, Clv.App., 
244 S W. 1076, affirmed, Com.App., 
262 S.W. 74, error dismissed 46 S. 
Ct. 202, 269 U.S. 541, 70 L Ed. 786 
—Texas Midland R. R. v. O'Kelley, 
Civ.App., 203 S.W. 162, dismissed 
for want of Jurisdiction—Magnolia 
Motor Sales Corp. v. Chaffee, Civ. 
App., 192 S.W. 662—Taylor Bros. 
Jewelry Co. v. Kelley, Civ.App., 189 
S.W. 340—Brady v. Richey & Casey, 
Civ.App., 187 S.W, 608—Hanover 
Fire Ins. Co. of New Tork v. Huff, 
Civ.App.. 176 S.W. 465—Kelley v. 
Fain, Civ.App., 168 S.W. 869. 

Vt. — Houghton V. Grimes, 151 A. 642, 
108 Vt. 64. 


Interest of attorney 

Wash—Levas v Dewey, 205 P.2d 35^, 
33 Wash.2d 232, reheard 213 P.2d 
933, 33 Wash 2d 232. 

4 C J. p 761 note 17. 

Basis for testimony presumed 

(1) In reviewing an objection to- 
testimony as being but the opinion 
of a witness who was not required 
to state the things upon which It 
was based, it must bo assumed that 
the things upon which the witness 
based such opinion were stated, the 
record not showing the contrary. 
Vt—In re Wells' Will, 113 A. 822, 

95 Vt. 16. 

(2) Where testimony as to market 
value is admitted, it will be pre¬ 
sumed that a proper foundation was 
laid by showing opportunity of the 
witness to form a correct opinion, 
where the contrary does not affirma¬ 
tively appear, especially where he 
testified that in a general way he 
was acquainted with the market 
value. 

Ga—Wilson v. City of Bainbridge, 
116 S.E. 643, 29 Ga.App. 692. 

Oompetenoy to give opinion 

Where objection was made to plain¬ 
tiff giving opinion, ruling permitting 
plaintiff to answer, with a statement 
that Jury could determine her quali¬ 
fications, presupposed a finding that 
witness was qualified to give some 
help to the Jury and that it was 
for Jury to weigh her testimony, and 
where defendant did nothing to clari¬ 
fy the record, he could not take ad¬ 
vantage of the doubt. 

N.H.—^Adams v. Severance, 41 A.2di 
233, 93 N.H. 289. 
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where no question was raised at the trial as to the 
competency of a witness offered as an expert, it will 
be assumed either that the trial judge found him 
qualified*^® or that his qualification was conceded.*^^ 
Moreover, where a witness was competent to testify 
to certain matters only, the presumption is that he 
did not testify to matters about which he was in¬ 
competent,*^® and that he testified of his own knowl- 
'Cdgc.'^® While, for the purpose of reversing the 
judgment, it will not be presumed that a witness was 
incompetent,yet, for the purpose of supporting 
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the judgment, it will be presumed that the ruling 
of the lower court, that a witness was incompetent, 
was correct.*^ 

In the absence of a showing to the contrary, it will 
be presumed that the witnesses were properly 
sworn®2 or that the oath was waived by the parties.®® 

In the absence of a proper showing to the con¬ 
trary, it will also be presumed that tlie court ruled 
correctly on matters pertaining to the examination 
of the witnesses.®^ Presumably an answer of a wit- 


Yrlvlle8r«a commimioatioas 

(1) The ruling: of the court In an 
alienation of afCectlons suit in ad- 
xnittingr privllesred communications of 
plaintiff’s wife cannot be supported 
on the theory that, there being: no 
affirmative statement in the record 
showing that she objected to the 
revelation of her communications, it 
must be presumed that she consent¬ 
ed, where all that was done or said 
at the trial appears in the record and 
no such consent appears therein. 

Or.—Pugsley v. Smyth, 194 P. 686, 

98 Or 448. 

(2) Where husband and wife had 
resumed marital relations before the 
trial of the husband’s action against 
defendant for alienation of affections, 
consent of both to the disclosure 
made of confidential communications, 
under statute, would be presumed. 
Mich —Sweikhart v, Hanrahan, 150 

N W. 833, 184 Mich. 201. 
Qualification of experts 

The court may presume that the 
party railing witnesses as experts es¬ 
tablished their qualifications so far 
as po.'iHlble, and that further exami¬ 
nation would be Ineffectual. 

Tex —Hugh Cooper Co. v. American 
Nat Exchange Bank of Dallas, Civ. 
App. 30 S W.2d 364. 

76. Nil—Ayers v. Gordon, 46 A.2d 
6G6. 94 N H 30 

N C —Vann v Atlantic Coast Line R. 

Co., 109 SE. 556, 182 N C. 667. 

4 C J. p 7C1 note 18. 

Where there was only a general 
objection to evidence of a locomotive 
engineer as to the proper manner 
to make Hying switches, if the testi¬ 
mony was opinion evidence, the rec¬ 
ord showing that the witness was 
fully fiuallflod as an expert, the pre¬ 
sumption is either that there was 
a preliminary finding of competency 
of the witness by the court, or that 
It was waived. 

N.C.—Jones V. Norfolk Southern R. 
Co., 97 S.E. 48, 176 N.C. 260. 

77. Wyo.—Standard Oil Co. (Indi¬ 
ana) V. Ervin, 8 P.2d 447, 44 Wyo. 
88 . 

78. Ala.—National L., etc., Ins. Co. 
V. Lokey, 52 So. 45, 166 Ala. 174— 
Eaton V. Kirkman, 85 Ala. 272. 


Ga.—Brown v. Madden, 81 S.E. 196, 
141 Ga. 419. 

Iowa.—Jacobs v. City of Cedar Rap¬ 
ids, 164 NW. 891, 181 Iowa 497-— 
Speers v. Fortner, 6 Iowa 663. 

N.Y.—Carpenter v. Carpenter, 9 N. 
Y.S. 683, 66 Hun 643. 

79. Ga.—Metropolitan Discount Co. 
v. Wardlaw, 140 S E. 626, 37 Ga. 
App. 423—Blaylock v. Walker 
County Bank, 136 B.B. 924, 86 Ga. 
App. 377—Reaves v. Columbus 
Electric & Power Co, 122 S EJ. 824, 
32 Ga.App 140—^Hearn v. Red Dev¬ 
il Co.. 119 S.E. 469, 31 Ga.App. 84. 

4 C J. p 761 note 19 [a]. 

As to indorssment of note 
A witness testifying that a note 
sued on was Indorsed by the payee to 
plaintiff presumably testified from his 
own knowledge as to the fact of in¬ 
dorsement. 

Ga.—Metropolitan Discount Co. v. 
Wardlaw, 140 SB. 626, 37 Ga.App. 
423. 

Hearsay oaunot be presumed 

Error cannot be presumed by the 
court of appeals, as that testimony 
of a physician, in substantial degree 
based on what plaintiff told him as 
to his injuries, was Inadmissible as 
hearsay, because the attendance of 
the physician was to prepare himself 
as a witness. 

Mo.—Coghlll v. Quincy, O. & K. C. 
Ry. Co., App., 206 S.W. 912. 

80. Ala.—Taylor v. Kelly, 81 Ala. 
69, 68 Am.D. 160. 

81. N.C.—Boyd v, Leatherwood, 81 
S.E. 1026, 166 N.C. 614. 

4 C.J. p 761 note 21. 

82. La.—Curtis v. Lehmann, 38 So. 
887, 116 La. 40. 

Barden on appellaat 
Appellate court must assume, in 
support of order appealed from, that 
appellee's witnesses were sworn, in 
absence of evidence to contrary, and 
burden of showing that they were 
not sworn is on appellant. 

Cal.—In re Da Roza's Estate, 186 P. 
2d 725, 82 C.A.2d 550. 

83. Ind.—Strange v. Prince, 17 Ind. 
624. 

Aoauissosnos prssumsd 

There is no warrant or authority 
for accepting an unsworn statement 
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In a civil action In lieu of sworn 
testimony, but, where infant plain¬ 
tiff’s case In a personal injury ac¬ 
tion rested solely on the unsworn 
statement of such Infant and the 
question was not raised by defend¬ 
ant, either on trial or in the appellate 
court, defendant was presumed to 
have acquiesced In the procedure 
adopted. 

N.Y.—Croissant v. Doscher, 278 N. 

Y.S. 947, 244 App.Dlv. 786. 
rallnrs to object 

Where record shows no objection 
by defendant to testimony of appel¬ 
lee's witnesses at hearing below on 
ground that such witnesses were not 
sworn, appellate court must presume 
that appellant failed to object to 
testimony on such ground. 

Cal.—In re Da Roza’s Estate. 186 P. 
2d 725, 82 C.A.2d 550. 

84. HI.—See Clark v. Lee, 205 HI. 
App. 1. 

N.H —^Bridges v. Great Palls Mfg. 

Co., 156 A. 697, 86 N.H. 220. 

Or.—Shepherd v. Inman-Poulsen 
Lumber Co., 168 P. 601, 86 Or. 652. 
Vt.—McAllister v. Benjamin, 121 A. 

263, 96 Vt. 475. 

4 C J. p 761 note 24. 

Abuse of OiBcretlon must appear 
The appellate court will not re¬ 
verse Judgment because of Improper 
cross-examination, unless there has 
been clear abuse of the trial court’s 
discretion, especially where cross- 
examination is on facts competent 
to be proved under the issues, and 
where the questions are relevant to 
the general subject under litigation. 
N.D.—Hell Strom v. First Guaranty 
Bank. 209 N.W. 212, 64 N.D. 166, 46 
A.L.R. 1487. 

Bxplanatlou on redirect examination 

Onus rested on appellant to show 
that ruling of trial court in refus¬ 
ing to permit appellant's witness on 
redirect examination to explain tes¬ 
timony elicited on cross-examination 
was error. 

Ala.—Ross Neely Motor Exp. v. Rob¬ 
inson, 48 So.2d 252, 86 Ala.App. 431. 
certiorari denied 48 So.2d 254t 254 
Ala. 293. 

Improper purpose not presumed 

To reverse the court for sustain¬ 
ing an objection to a question on 
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ness not responsive to the question asked would 
have been stricken on request,86 and, where the 
question asked does not appear, it will be presumed, 
on appeal, that the answer was responsive there¬ 
to,86 unless it was stricken by the trial court as 
unresponsive, in which case the ruling of the trial 
court will be presumed to have been correct,87 as 
will also a ruling of the trial court requiring a more 
responsive answcr.88 Where an objection that the 
answer was not responsive was overruled, in the 
absence of an exception thereto, it will be assumed 
that the objector did not intend to carry his ob¬ 
jection further.89 It will be presumed, also, that 
the question was answered before the objection was 
interposed, in the absence of evidence to the contrary 
and where the transcript so shows,80 but where the 
record does not show the contrary it will be assumed 
that counsel had opportunity to object to a question 
asked of his witness on cross-examination.80-5 

Where the ruling on an objection to the incompe¬ 
tent testimony of a witness in answer to an inter¬ 
rogatory is not shown, it has been held that it should 
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be treated as having been admitted.® ^ 

It will be presumed on appeal that witnesses un¬ 
derstood cautions of the trial court as to their testi¬ 
mony.®® 

b. Oredibility and Impeachment of Witnesses 

It Is generally presumed that an unimpeached witness 
testified truthfully and that the rulings below on credi¬ 
bility and impeachment of witnesses were correct. 

It is presumed that the trial court correctly meas¬ 
ured the credibility of the witnesses.®® 6® In the ab¬ 
sence of a showing to the contrary, the presumption, 
on appeal, is that an unimpeached witness testified 
truthfully®® and that all witnesses are of equal 
credibility.®^ In upholding rulings made below, in 
the absence of a contrary showing, it will be pre¬ 
sumed that the lower court properly excluded im¬ 
peaching testimony®® or proof in support of the 
character of a party for truth.®® Likewise, in sup¬ 
port of a ruling permitting a party to impeach his 
own witness, it will be assumed that the witness was 
hostile.®^ Accordingly, if appellant complains of a 


cross-examination of a witness for 
plaintiff, it will not be supposed that 
the purpose of the question was to 
reflect on the credibility of defend¬ 
ant’s own witness 

Ala—Sovereign Camp of Woodmen 
of the World v. Keefe, 84 So. 810, 
203 Ala. 636. 

Offer outside of proper cross-ezam- 
iaatloa 

In support of a ruling excluding 
an offer of evidence on cross-exam¬ 
ination, it will be presumed, the con¬ 
trary not appearing, that exclusion 
was on the availat3le ground that 
the offer was outside of proper cross- 
examination. 

Vt.—Rutland Sash & Door Co. v. 
Gleason, 126 A. 677, 98 Vt. 216. 
Burden is on appellant as such to 
show that an Interrogatory put to 
himself as a witness, his present 
complaint being of the trial court’s 
refusal to permit him to answer, was 
not only proper in purpose, but was 
properly framed for such proper pur¬ 
pose. 

Iowa—Greenlee v. Coffman, 171 N. 
W. 680, 185 Iowa 1092. 

Befreshing recollection of witness 

Where appellant failed to point 
out just what al.cged variance be¬ 
tween testimony given by witness 
and previous written statement of 
witness consisted of, court would as¬ 
sume in support of judgment that 
trial court found no such variance 
as would warrant permitting wit¬ 
ness to refresh his memory from 
such previous statement. 

Cal.—Matteoni v Pacific Gas & Elec¬ 
tric Co., 127 P.2d 674, 63 C.A.2d 
260. 


85. Mass.—Burke v. Kellough, 126 
N.E. 787, 235 Mass. 406. 

86. Ala—Hill V. Hill, 113 So. 306. 
216 Ala. 435. 

4 C J. p 762 note 25. 

87. Mo.—^Weller v. Wagner, 79 S 
W. 941. 181 Mo 161 

88. Vt—Jewell v. Hoosac Tunnel, 
etc., R. Co.. 81 A. 238, 85 Vt. 64. 

89. Mo.—Ingram v. Prairie Block 
Coal Co., 5 SW2d 413, 319 Mo 
644 

90. Vt—Donovan v. Towle, 134 A 
688, 99 Vt. 464. 

90.5 Tex.—Culpepper v. Dloyds 

America, Civ App, 140 S.W 2d 330, 
error dismissed, judgment correct 

91. Ga—First Nat Bank v City of 
Sparta, 114 S E. 221, 164 Ga. 26. 

92. N C.—Singleton v. Roebuck, 100 
S E 313, 178 N.C. 201. 

92.50 Mich.—Finch v. W. R. Roach 
Co., 1 NW,2d 46, 299 Mich. 703. 

93. N.M.—First Nat. Bank of Al¬ 
buquerque v. Stover, 166 P. 906, 21 
N.M. 453. L..RA.1916D 1280. 

4 C J. p 762 note 28. 

Deposition contradicting direct tes¬ 
timony 

The appellate court must assume 
that testimony on cross-examination 
asserting correctness of witness’ dep¬ 
osition which contradicted direct tes¬ 
timony was true. 

Mo—Epstein v. Kansas City Public 
Service Co., App., 78 S.W.2d 534. 
Perjury 

The appellate court cannot assume 
that witnesses perjured themselves 
where there was no attempt to im¬ 
peach them. 


La.—Rapides Grocery Co. v. Grant, 
142 So. 696, 174 La. 1083. 
Testimony as to release 

On appeal from judgment for a 
lessee in his action against a sub¬ 
lessee, the sublessee’s testimony as 
to release must be taken as true, 
where the evidence as to release was 
stricken by the trial court. 

Va—Georgeton v. Reynolds, 170 S E. 
741, 161 Va. 164. 

Unoontradicted evidence in the rec¬ 
ord must be assumed by the review¬ 
ing court to be true. 

Ky—Winco Block Coal Co. v Ev¬ 
ans. 76 S.W.2d 241, 256 Ky 487 
La—Voisln v Morales, 127 So 768, 
13 La.App. 318. 

94. La—Jordan v. Jordan, 143 So. 
377, 175 La. 4C8. 

95. Ind —Vanvalkenberg v. Vanvalk- 
enberg. 90 Ind 4 33 

Mich.—Mally v. Excelsior Wrapper 
Co, 148 N.W. 443, 181 Mich .568 
Vt—Eames v. Bratlleboro, 64 Vt. 
471. 

96. Ind.—Mills v. Winter, 94 Ind. 
329. 

97. Vt—Cross v. Passumpsic Fiber 
Leather Co, 98 A. 1010, 90 Vt. 397. 

Adverse party called for croes-ezam- 
ination 

(1) Unless error is shown in the 
determination of the status of wit¬ 
nesses, the appellate court cannot 
interfere. 

Cal.—Petersen v Donegani, 80 P.2d 
1001, 27 C.A.2d 431. 

(2) Where defendants Y and E be¬ 
came In effect, the real adverse par¬ 
ties, and after plaintiff called Y for 
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ruling below excluding an exhibit as impeaching 
evidence, he must point out what occurred in respect 
of it and where it is found in the record.^8 

It will be presumed on appeal that an offer to 
prove what a witness said out of court was made 
for the proper purpose of discrediting the witness.^^ 
It has been presumed that the memory of a witness 
was more accurate at the time he wrote a letter 
than at trial long afterwards when he made state¬ 
ments to the contrary.^®-® 

§ 1559(1). Dismissal, Nonsuit, Demurrer to 
Evidence, or Direction of Ver¬ 
dict 

Where the trial court submitted the case to the Jury 


all reasonable doubts will be resolved In favor of the 
ruling for such submission; but In determining whether 
a party's case was sufflcientiy made out to warrant its 
submission to the jury the reviewing court must con¬ 
sider his evidence In its most favorable light. 

Where the trial court submitted the case to the 
jury, the usual presumption in favor of the ac¬ 
tions of the trial court obtain, and all reasonable 
doubts should be resolved in favor of the ruling of 
the trial court.^ On the other hand, where the ques¬ 
tion on appeal is whether a party made out a suffi¬ 
cient case to warrant its submission to the jury, the 
usual presumption in favor of the action of the 
trial court must be qualified to the extent, at least, 
that the appellate court will consider the evidence 
in the light most favorable to him,2 as by accepting 


cross-examination under Pub.Acts 
(1909) No. 307, and he was cross- 
examined by his own counsel and by 
E he was later recalled and exam¬ 
ined as a witness by E, it must be 
presumed, no claim being: made, that 
he was being: called under the stat¬ 
ute, as an adverse party, that he was 
called as E’s witness, and that there 
was no error In not allowing: E to 
Impeach him as to the testimony 
then given. 

Mich —Mally v. Excelsior Wrapper 
Co, 148 NW 443, 181 Mich. 6G8. 

98. Mo—Christine v. Luytles, 217 
S.W. 65, 280 Mo. 41G. 

99. Mo.—Corby v. Missouri, etc , Tel 
Co., 132 S W. 712, 231 Mo 417. 

99.5 Ark—W. T Rawlclgh Co. v. 
Dlsheroon, 134 S W 2d 4, 199 Ark 
479 

1 . Ala—Rhodes - Carroll Furniture 
Co V. Webb, 160 So. 247, 230 Ala. 
251. 

Central of Georgia Ry. Co. v. 
Goodwater Mfg. Co., 69 So 343, 14 
AlaApp 258. 

Ark—Tonne v. Kollmeyer, 257 SW. 
2d 270, 222 Ark 23 

Ind—Henry v. Bevis, 110 N.E. 646, 
184 Ind 78. 

Tex—^Weldon v. Quaite, Clv.App., 
176 S.W 2d 969. 

4 C J. p 762 note 35. 

Absence of statement of facts 

Tex—Dallas Ry. & Terminal Co v. 
Tucker, Civ.App., 207 S.W.2d 937— 
Ornelas v. Bennett, Civ.App., 195 
S.W.2d 849, error refused no re¬ 
versible error—Patterson v. Texas 
Employers’ Ins. Ass'n, Civ.App, 
188 S.W.2d 778, affirmed 192 SW. 
2d 256, 144 Tex. 673—Wagstaff v. 
North British & Mercantile Ins 
Co., Civ.App., 88 SW.2d 650, error 
dismissed. 

All testimony must be In abstract 

Where It is Insisted that evidence 
is not legally sufficient to sustain 


the verdict, there must be an ab¬ 
stract of all testimony; otherwise 
the supreme court must indulge the 
presumption that there was sufficient 
evidence to warrant submitting the 
ease to the Jury. 

Ark.—E O. Barnett Bros v. West¬ 
ern Assur. Co.. 191 S.W. 226, 126 
Ark 662 

Submission of oounterclaim 

The trial court not having grant¬ 
ed a new trial, the appellate court 
presumes that there was a suffi¬ 
cient basis for the submission of de¬ 
fendant's counterclaim to the Jury. 
Mo—Wilder Nat. Tavern System v. 
Wilder, App, 18 S.W.2d 114. 

2. Arlz—Severin v. Batz, 287 P. 300, 
36 Ariz 496. 

Ark —Missouri Pac. R. Co. v. Yan- 
dell, 191 SW2d 692, 209 Ark. 5C9— 
W. P. Brown & Sons Lumber Co. 

V. Oatles, 72 S W.2d 213—Tn-State 
Transit Co. of Louisiana v. Miller, 
65 SW.2d 9, 188 Ark. 149, 90 A.L. 
R. 1389. 

Cal —Lashley v. Koerber, 166 P 2d 
441, 26 C 2d 83. 

Howard v. Alta Chevrolet Co, 
243 P2d 804, 111 C.A 2d 38—Davis 
v. West Shore Co., 130 P 2d 459, 
65 CA2d 226. 

Fla.—Williams v. Sauls, 9 So 2d 369, 
151 Fla 270. 

Ill.—Schacht V. Elliott, 102 N.E 2d 
750, 346 111 App. 302. 

Iowa—Soreido v Vilas & Co., 78 N. 

W. 2d 41—Ehrhardt v. Kuan Trans¬ 
port Corp., 61 N.W.2d 696, 246 Iowa 
193—Dorman v. Service Sales Co., 
44 NW.2d 716, 241 Iowa 1182— 
Webber v. E. K, Larimer Hardware 
Co.. 15 N.W.2d 286, 234 Iowa 1381 
—Jarvis v. Stone, 247 N.W. 393, 216 
Iowa 27—Stilson v. Ellis, 225 N. 
W. 346, 208 Iowa 1157—Commer¬ 
cial Sav. Bank of Carroll, low^a, v. 
Kletges, 219 N.W. 44, 206 Iowa 90, 
followed in 219 N.W. 49, 206 Iowa 
111 — Pox V. McCurnln, 218 N.W. 
499, 206 Iowa 762—Currtwnght v 
Chicago, M. & St. P. Ry. Co., 198 
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N.W. 625, 197 Iowa J210—M. N. 
Clark & Co. v. Monson, 166 N.W. 
676, 183 Iowa 980. 

Ky.—Southeastern Greyhound Lines 
V. Conklin, 196 S W 2d 961, 303 Ky 
87—Boggess v. Insurance Co. of 
North America, 31 S W.2d 899, 235 
Ky. 529. 

Mich.—Dedo V Skinner, 296 N W. 265, 
296 Mich. 299—Shaw v. Equitable 
Life & Casualty Ins. Co., 210 N.W. 
927, 241 Mich. 343—Gibbard v. Cur- 
san, 196 N W. 398, 225 Mich 311 
Minn—Penteluk v Stark, 69 N.W. 
2d 899, 244 Minn. 337—Cameron 
V. Evans, 62 N,W.2d 793, 241 Minn. 
200—Schleuder v Soltow, 69 N W. 
2d 320, 239 Minn. 453. 

Miss—Gulfport & Mississippi Coast 
Traction Co. v. Raymond, 128 So. 
327. 367 Miss. 439—Williams v. 

Gardner. 128 So. Ill, 167 Miss. 252. 
Mo.—Ilart-Bartlett-Sturtevant Grain 
Co. V. Aetna Ins. Co., 293 S W.2d 
913—Williams v Ricklemann, 292 
S W 2d 276—Nelson v. O’Leary, 291 
SW2d 142—Boyd v. Terminal R. 
Ass’n of St. Louis. 289 S.W.2d 33 
—Wabash R Co v. Danncn Mills, 
Inc., 288 SW.2d 926—Willis v. 
Wabash R Co, 284 S W.2d 503— 
Floyd V. St. Louis Public Service 
Co., 280 S.W.2d 74—Hayes v. Coca- 
Cola Bottling Co. of St. Louis, 269 
S.W.2d 639, error refused no re¬ 
versible error—Wofford v St Louis 
Public Service Co., 262 S W.2d 529 
—Turbett v. Thompson. 252 S W 2d 
319, 363 Mo 377—Cloughly v. Equi¬ 
ty Mut. Ins Co., 213 S VV.2d 961— 
Malone v. Gardner, 242 S.W 2d 516, 
362 Mo. 669—Wood v. St. Louis 
Public Service Co , 228 S W.2d 666, 
17 A.L.R.2d 868—Smith v. Siedhoff, 
209 SW.2d 233—Schoen v. Plaza 
Exp Co, 206 S.W 2d 536—Floyd v. 
Thompson, 201 S.W.2d 390, 356 Mo 
260—Golden v. National TTtillties 
Co., 201 SW.2d 292, 366 Mo. 84— 
Ford V. Louisville & N. R. Co., 196 
S.W.2d 163, 356 Mo. 362—Bootee v. 
Kansas City Public Service Co, 
183 S.W.2d 892, 363 Mo. 716—Tate 
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V. Western Union Telearraph Co., 96 
S.W.2d 864, 889 Mo. 262—Clark v. 
Commerce Trust Co., 62 S.W.2d 
874, 333 Mo. 248—Schula v. Smer- 
clna, 1 B.W.2d 118, 318 Mo. 486— 
Stahl V. St. Liouis-San Francisco 
Ry. Co., 287 S.W. 628. 

Gray v, Williams, App., 289 S.W. 
2d 463—Felker v. Metropolitan Life 
Ins. Co., App., 288 S.W.2d 26— 
Leathers v. Slkeston Coca-Cola Bot- 
tlinfir Co.. App., 286 S.W.2d 393— 
Irle V. Irle, App., 284 S.W.2d 44— 
Edelen v. St. Louis Public Service 
Co., App., 279 S.W.2d 188—Dugan 

V, Rippee, App., 278 S.W.2d 812— 
DeLong v. Broadston, A^p., 272 S. 

W. 2d 498—Helton v. Huckeba. App., 
270 S.W.2d 486. 241 Mo.App. 786, 
reversed on other grounds. Sup.. 
276 SW.2d 78—Smith v. Motors 
Ins. Corp., App., 270 S.W.2d 128— 
Wapelhorst v. Lindner, App., 269 
S.W.2d 865—Berry v. McDaniel, 
App., 269 S.W.2d 666—Bartch v. 
Terminal R. Ass‘n of St. Louis. 
App., 264 S.W.2d 937—De Lay v 
Ward, App., 262 S.W.2d 626, re¬ 
versed on other grounds 262 S.W. 
2d 628, 864 Mo. 431—Crews v. Illi¬ 
nois Terminal H. Co.. App., 260 S. 
W.2d 766—Lee v. Holland, App., 
268 S.W.2d 30—Lemonda v. Holmes. 
App., 236 S.W.2d 66, 22 A.L K 2d 
418—Parrish v. Herron, 225 S.W. 
2d 391, 240 Mo.App. 466—Jones 
(Cooper) V, Thompson, App., 207 
SW.2d 617, reversed on other 
grounds State ex rel. Thompson v. 
Cave, 216 S.W.2d 436, 368 Mo. 414 
—Freed v. Mason, App.. 137 S.W. 
2d 673—Freeman v. Terminal R R 
Ass*n of St. Louis, App., 78 S.W 
2d 669—Chisholm v. Berg, App., 78 
S.W.2d 486—Moore v. Ea.st St. 
Louis & S. Ry. Co., App., 64 S.W. 
2d 767—Crenshaw v. St. Louis Pub¬ 
lic Service Co., App., 62 SW.2d 
1086—Mayne v. May Stern Furni¬ 
ture Co.. App, 21 SW.2d 211— 
Holt V. Bartlett. 1 SW2d 1030, 222 
Mo.App. 188—Guthrie v. Fields, 
App., 299 S.W. 141—Trask v. Dun- 
nlgan, App., 299 S.W. 116—Pink- 
ley v. Missouri-llllnois R. Co., 299 
S.W. 100, 221 Mo.App. 167—Mazzo- 
la V. Wells, App., 270 S.W. 412— 
Capone v. Wells, App., 261 S.W. 
945—Grouch v. Heifner, 171 S.W. 
23, 184 Mo App. 865. 

Mont.—Safransky v. City of Helena, 
89 P.2d 644—In re Cummings' Es¬ 
tate, 11 P.2d 968, 92 Mont. 185. 
N.J.—Schoharie County Co-op. Dairies 
v. Eisenstein, 92 A.2d 890, 22 N.J. 
Super. 503. 

N.C.—Clark v. Lambreth, 70 S E.2d 
828, 236 N.C. 678—^Rivers v. Town 
of Wilson, 63 S.E.2d 644, 233 N.C. 
272—Smith v. Somers, 195 S.E. 
382, 213 N.C. 209—Bessire & Co. v. 
Ward, 183 S.E. 634, 209 N.C. 266. 
Or.—^Barry v. Oregon Trunk Ry., 253 


P.2d 260, 197 Or. 246— Turner v. 
McCready, 222 P.2d 1010, 190 Or. 
28—^Manasco v. Barclay, 218 P.2d 
469, 189 Or. 109—^French v. Christ- 
ner, 148 P.2d 674, 178 Or. 158— 
Morser v. Southern Pao. Co., 262 
P. 262, 124 Or. 884. 

Pa.—^Pietros v. Hecla Coal & Coke 
Co., 180 A. 119, 118 Pa.Super. 463 
—Randall v. Fenton Storage Co., 
177 A. 676, 117 Pa.Super. 212— 
Eddy v. Reed. 86 Pa.Super. 678. 

R. I.—Rossi v. Ronci, 196 A. 401, 69 

R. I. 307. 

S. C.—Moore v. Pilot Life Ins. Co., 
32 S.E.2d 767, 205 S.C. 474. 

S.D.—^De Bates v. Searls, 216 N.W. 
686, 62 S.D. 30, reheard 219 N.W. 
669. 52 8.D. 603. 

Tex.—Swlnk v. City of Dallas, Com. 
App., 36 SW.2d 222. 

Singleton v. Carmichael, Civ. 
App, 271 S.W.2d 324, error refused 
no reversible error—Cox v. Rhodes, 
C1V.APP., 233 S.W.2d 924—Adams 
V. Adams. Civ.App, 206 S.W.2d 

801—San Antonio Public Service 
Co. V. Turbin, Civ.App., 163 S.W.2d 
343—Depeder v. J. C. Penney Co., 
Civ App., 106 S.W.2d 330—Pacific 
Greyhound Lines v. Vermillion, 
Civ.App., 87 S.W.2d 312, error dis¬ 
missed—^Williams & Chastain v. 
Laird. Civ.App., 32 S.W.2d 602— 
Norfieet v. Berryman, Civ.App., 26 

S. W.2d 212—Owens v. Daniel, Civ. 
App., 16 S.W.2d 306—Texas Elec¬ 
tric Ry. Co. V. Texas Employers’ 
Ins. Ass'n, Civ.App., 9 S.W.2d 185 
—Dunlap v. Oak Cliff Pharmacy 
Co., Civ.App., 288 S.W. 236—Smith 
V. Texas Traction Co., Civ.App, 
180 S.W. 933. 

Utah—Beckstrom v. Williams, 282 
P.2d 309, 3 Utah 2d 210—Coombs 
V. Perry, 276 P.2d 680, 2 Utah 2d 
381—Elswood V. Oregon Short Line 
R. Co., 23 F.2d 926, 82 Utah 236. 

Vt,—Vinton V. Atlas Assur. Co., 178 
P. 909, 107 Vt. 272—H. M. Farn- 
ham & Sons v. Wark, 134 A. 603, 
99 Vt. 446. 

Wash—Freeman v. Navarre, 289 P. 
2d 1016, 47 Wash 2d 760—Thomp¬ 
son V. Wold, 289 P.2d 712, 47 Wash. 
2d 782—Hobba v. Postal Tele¬ 
graph-Cable Co., 141 P2d 648, 19 
Wash.2d 102—^Lang v. Puget Sound 
Nav. Co„ 66 P.2d 1069, 189 Wash 
363—Kantonen v. Braley Motor Co., 
80 P.2d 246, 176 Wash 677—Lewis 
V. City of Spokane, 216 P. 36, 124 
Wash. 684. 

4 C.J. p 762 note 32. 

Ooufllot in evldenos 

(1) On review of verdict and Judg¬ 
ment rendered for defendant after 
striking plaintiff's evidence at con¬ 
clusion of all evidence, conflict in 
evidence must be resolved in plain¬ 
tiff's favor in determining sufficien¬ 
cy of evidence to warrant submission 
of issues to Jury. 
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Va.—^Mullins v. Sanders, 54 S.E.2d 
116, 189 Va. 624. 

<2) The reviewing court cannot 
consider a conflict in testimony in 
determining whether the question of 
contributory negligence should have 
been submitted to the Jury. 

Mo.—Holt v. Bartlett, 1 S.W.2d 1080, 
222 Mo.App. 138. 

Pa.—^Maloney v. Madrid Motor Corp., 
122 A.2d 694, 886 Pa. 224. 

3. Md.—Pitcher v. Daugherty, 8 A. 
2d 917, 177 Md. 145—Gutheridge. on 
Behalf and to Use of Ring Engi¬ 
neering Co. v. Gorsuch, 8 A.2d 885, 
117 Md. 109—Reed v. Mayor and 
City Council of Baltimore, 188 A. 
16, 171 Md. 116—-Bauer v. Callc, 171 
A. 713, 166 Md. 387—Parker v. 
Power, 96 A. 800, 127 Md. 598, Ann. 
Cas.l918C 604. 

Miss,—Skrmetta v. Moore, 30 So.2d 
63. 202 Miss. 686. 

Mo.—Nelson v. O'Leary, 291 S.W.2d 
142—^Nance v. Atchison. T. & S. F. 
Ry. Co.. 232 S.W.2d 547, 360 Mo. 
980—Randol v. Kline's, Inc., 18 S. 
W.2d 500, 322 Mo. 746. 

Hunter v. Karchmer, App., 285 
S.W.2d 918—Vosburg v. Smith, 
App., 272 S.W 2d 297—Berry v. Mc¬ 
Daniel, App., 269 SW2d 666—Stan¬ 
ley V. Stanley, App, 251 S.W.2d 365 
—Meriwether v. Lumbard, App, 
246 S.W.2d 363—Murphy v. S. S. 
Kresge Co., App., 239 S.W 2d 673— 
Bray v, St. Louis-San Francisco 
Ry. Co., App., 236 S.W 2d 768— 
Rauch V. Gas Service Co., App, 
236 S.W.2d 420—Costello v. M. C. 
Slater, Inc., App, 220 S.W.2d 947 
—Gerran v. Minor, App., 192 S.W. 
2d 67—Cardis v. Roessel, 186 S.W. 
2d 763, 238 Mo App 1234—Clayton 
V. May Department Stores Co., 
App, 184 S W 2d 735—Longmlre 

V. Dlagraph-Bradley Stencil Mach. 
Corp., App, 176 SW.2d 636—Sna- 
don V. Jones, 136 S.W.2d 127, 234 
Mo.App. 939—Sweeney v. Terminal 
R. Ass'n of St. Louis, App, 110 S. 

W. 2d 852—Lovlns v. City of St. 
Louis, App., 90 SW.2d 430—Mol- 
ler-Vandenboom Lumber Co. v. 
Boudreau, App, 86 S.W.2d 141— 
Marden v. Radford, App., 84 S.W. 
2d 947—Freeman v. Terminal R. 

R. Ass’n of St. Louis, App., 78 S. 
W 2d 569—Chisholm v. Berg, App , 
78 S.W.2d 486—Gavin v. Forrest, 
App., 72 S.W.2d 177—Sisk v. Chi¬ 
cago, B. & Q. R. Co., App., 67 S.W. 
2d 830—Lee v. City Ice Co , App., 
64 SW.2d 736—Hendry v. Judge & 
Dolph Drug Co., 246 S.W. 368, Jfll 
Mo.App. 166—Pickett v. Wren, 174 

S. W. 156, 187 Mo.App, 83. 

Nev.—^Delss v. Southern Pac. Co., 47 
P.2d 928, 66 Nev. 151, reheard 63 
P.2d 332, 66 Nev, 169. 

Pa.—Wilson v. Consolidated Dressed 
Beef Co., 146 A. 81, 295 Pa. 168-^ 
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knowledge,and by drawing all reasonable infer¬ 
ences therefrom in his favor.^ In determining 
whether a case is made for the jury, the appellate 
court must reject defendant’s evidence unless such 
evidence aids plaintiff’s case.^-5 

An appellate court cannot use the principle of re¬ 
garding evidence in a favorable light to supply miss¬ 
ing evidence, or as a basis for unreasonable, specula¬ 
tive, or forced inferences.^*^® 


§ 1559(2). -Demurrer to Evidence 

The plefntlfPe evidence, on revew of a ruling on a de¬ 
murrer thereto, will be taken In a light most favorable 
to him, and aa true although contradicted unlese oppoaed 
to phyaical lawa or common experience. 

On review of a ruling on a demurrer to plaintiff’s 
evidence, the appellate courts do not weigh or 
compare contradictory evidence, but must view 
the evidence in the light most favorable to plain¬ 
tiff,^ give plaintiff the benefit of every reasonable 


Moyer v. Blue Mountain Electric 
Co., 144 A. 181, 294 Pa. 266. 

Keller v. Keystone Furniture Co., 
1 A.2d 662, 132 Pa.Super. 647. 

S.C.—^Wln&ate v. Postal Telegraph & 
Cable Co., 80 S.E.2d 807, 204 S.C. 
620. 

Tex.—^De Shazo v. Wool Growers Cen¬ 
tral Storage Co., 162 S.W.2d 401, 
188 Tex. 143. 

Alvls V. McDonald, Clv.App., 282 
S.W.2d 426, error refused no re¬ 
versible error—Cox v. Bankers* 
Guaranty Life Co., Clv.App., 46 S. 
W.2d 390. 

4 C.J. p 762 note 83. 

Favorable evidence accepted 

On defendants’ appeal, the supreme 
court accepts the evidence most fa¬ 
vorable to plaintiffs in determining 
whether the court properly submit¬ 
ted the case to the Jury. 

Wash.—Walters v. Knox, 6 P.2d 780, 
165 Wash. 424. 

3.5 Mo.—Murphy v. S. S. Kresge Co., 
App, 239 SW.2d 573—McFadden 
V. Baldwin, App., 119 S.W.2d 36. 

4k. Ill.—Markus v. I.ake County 
Ready-Mix Co. 128 N.E 2d 370, 6 
Ill.App 2d 420—^Rogers v. New 
York, C. & St. L. R. Co., 66 N.E.2d 
243, 328 Ill.App 123. 

Iowa—Nielsen v. Wessels, 73 N.W. 
2d 83. 

Mo.—Puller v. Baxter, App., 284 S W. 
2d 66—Turner v, Emerson Elec. 
Mfg. Co. App, 280 SW.2d 474— 
Berry v. McDaniel, App, 269 S.W. 
2d 66C—Barton v. Farmers Ins. 
Exchange, App., 265 S.W.2d 461— 
Scott County Mill. Co. v. Thomp¬ 
son. App., 266 S.W 2d 121—Stanley 
V. Stanley, App., 261 S.W.2d 366— 
Murphy v. S. S. Kresge Co., App , 
239 S.W.2d 673—Gerran v. Minor, 
App, 192 S.W.2d 67—Cardis v. 

Roessel, 186 S.W.2d 763, 238 Mo. 
App. 1234—Clayton v. May Depart¬ 
ment Stores Co., App., 184 S.W.2d 
735—Sweeney v. Terminal R. Ass’n 
of St. Eouls, App., 110 SW.2d 852 
— Lovins V. City of St. Louis, App , 
90 S.W.2d 430—Moller-Vaudenboom 
Lumber Co. v. Boudreau, App., 85 
S.W.2d 141—Freeman v. Terminal 

R. R. Ass’n of St. Louis. App,, 78 

S. W.2d 659—Chisholm v. Berg, 
App., 78 S.W.2d 486—Gavin v. For¬ 
rest, App., 72 S.W.2d 177—Ander¬ 
son V. Chicago Great Western R. 


Co., App., 71 S.W.2d 608—Noren v 
American School of Osteopathy, 
App., 298 S.W. 1061, affirmed 2 S. 
W.2d 216, 223 Mo.App. 278, certio¬ 
rari quashed State ex rel. Ameri¬ 
can School of Osteopathy v. Daues, 
18 SW.2d 487, 322 Mo. 991—Dob- 
romllsky v. American Car & Found¬ 
ry Co., App., 293 SW. 461—Pick¬ 
ett v. Wren, 174 S.W. 156. 187 Mo. 
App. 83. 

Ohio.—Bauman v. Slncavich, 27 N.E. 
2d 772, 137 Ohio St. 21. 

Jakubek v. Coca-Cola Bottling 
Co of Warren, 60 N.E 2d 678, 72 
Ohio App. 42. 

Or.—French v. Christner, 143 P.2d 
674, 173 Or. 158. 

Pa.—Kohler v Pennsylvania R. Co., 
167 A. 018, 305 Pa. 249 
Randall v Fenton Storage Co., 
177 A. 675, 117 Pa.Super. 212. 

Tenn —Farrell v. Metropolitan Life 
Ins. Co, 230 S.W.2d 192, 33 Tenn. 
App. 116. 

Wyo.— Corpus Juris Secundum cited 

in Hawkev v. Williams, 281 P 2d 
447, 448, 73 Wyo. 463. 

4 C J. p 762 note 34 

4.5 Mo—^Wofford v. St Louis Pub¬ 
lic Service Co, 262 S.W.2d 629. 

Fuller V. Baxter, App., 284 S.W. 
2d (iG—Murphy v. S. S. Kresgo Co , 
App., 239 S.W.2d 673—Gerran v. 
Minor, App., 192 S W.2d 67—Cardis 

V. Roessel, 186 S.W.2d 763, 238 Mo. 
App 1234—Snadon v. Jones, 136 
SW,2d 127, 234 Mo.App. 939—Lov¬ 
ins V. City of St. Louis, App., 90 S 

W. 2d 430, 

Pa —Keller v. Keystone Furniture 
Co., 1 A.2d 562, 132 Pa.Super. 647. 

4.10 Mo.—^Nance v. Atchison, T. & 
S. F. Ry. Co., 232 S.W.2d 647, 360 
Mo. 980. 

Dugan V. Rippee, App., 278 S.W. 
2d 812. 

4.50 Kan —Emporia Plumbing & 
Heating Co. v. Noland, 276 P 2d 
296, 177 Kan. 36—Stephens v. Ba¬ 
con, 271 P.2d 286, 176 Kan 460— 
Brennan v. Kaw Const. Co, 271 P. 
2d 253, 176 Kan. 466—Spencer v. 
Supernols, 268 P.2d 946, 176 Kan. 
136—Messinger v. Fulton, 252 P. 
2d 904, 173 Kan. 861—Blankenship 
V. Fraker, 249 P.2d 683, 173 Kan. 438 
—Frecto v. State Highway Com¬ 
mission, 166 P.2d 728, 161 Kan. 7. | 
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•5. Kan.—^Woosley v. Erickson, 298 
P.2d 268, 179 Kan. 794—Brewer v. 
Hearne Motor Freight Lines, Inc., 
297 P.2d 1108, 179 Kan. 732—Briggs 
V. Burk, 257 P.2d 164, 174 Kan. 440 
—Thompson v. Beard & Gabelman, 
216 P.2d 798, 169 Kan. 76—Phil¬ 
lips V. Doyle, 207 P.2d 465, 167 
Kan. 376—Anderson Cattle Co. v. 
Atchison, T. & S. F. Ry Co., 206 
P.2d 124, 167 Kan. 306—Leonard 
V. Kansas City Public Service Co., 
204 P.2d 760, 167 Kan. 61—Patee v. 
Moody. 199 P 2d 798. 166 Kan. 198 
—Carver v. Farmers & Bankers 
Broadcasting Corp, 179 P 2d 196, 
162 Kan. 663—Thummel v. Kansas 
State Highway Commission, 164 P. 
2d 72. 160 Kan. 632—McDaniel v. 
Myers, 131 P 2d 660, 156 Kan. 21— 
Rush V. Brown, 109 P.2d 84. 168 
Kan. 69—Trezise v. Kansas State 
Highway Commission, 96 P.2d 637, 
160 Kan. 846—Craig v. Zltnik, 288 
P. 672, 130 Kan 731—McMlllen v. 
Foncannon, 276 P. 820, 128 Kan. 
187—Mayse v. Grieves, 262 P. 641, 
124 Kan 764. 

Md.—Graff v. Davidson Transfer & 
Storage Co., 65 A 2d 566, 192 Md. 
632—State, for Use of Bowman v. 
Wooleyhan Transp Co, 65 A.2d 

321, 192 Md. 682—State, for Use 
of Chenoweth, v Baltimore Con¬ 
tracting Co., 6 A 2d 625, 177 Md. 1 
—Slaysman v. Gerst, 150 A. 728, 
169 Md. 292. 

Mo.—Neal v. Kansas City Public 
Service Co, 184 S W.2d 441, 353 
Mo. 779—Goldbaum v. James Mul¬ 
ligan Printing & Pulilishing Co., 
149 S.W.2d 348, 347 Mo 844—Dlm- 
ond V. Terminal R Ass’n of St. 
Louis, 141 S.W.2d 789, 316 Mo. 333 
—Graves v. Mjssoun Pac. R. Co., 
118 S.W,2d 787, 342 Mo. 542, cer¬ 
tiorari denied 59 S Ct 76, 306 U.S. 
617, 83 L Ed. 394—Shroder v. Bar- 
ron-Dady Motor Co., Ill S.W.2d 66 
—Bioscr V Goran, 100 S.W.2d 897, 
340 Mo. 354—McKeighan v, Kline’s, 
Inc. 98 SW.2d 655, 339 Mo. 623— 
Good V. Mlssourl-Kansas-Texas R. 
Co, 97 SW.2d 612, 339 Mo. 330, 
certiorari denied 67 S.Ct. 231, 299 
U.S 606, 81 L.Ed. 446—Kelso v. W. 
A. Ross Const. Co., 85 S.W.2d 627, 
337 Mo. 202—^Wlse v Chicago, R. I. 
& P. Ry. Co., 76 SW2d 118, 336 
Mo. 1168—Pevesdorf v. Union Elec¬ 
tric Light & Power Co., 64 S.W.2d 
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939, 388 Mo. 1156—Christiansen v. 
St. Louis Public Service Co., 62 S. 
W.2d 828, 333 Mo. 408—Smith v. 
Southwest Missouri R. Co., 62 S. 
W.2d 761, 333 Mo. 314—Gates v. 
Dr. Nichols’ Sanatorium, 66 S.W. 
2d 424, 331 Mo. 764—Applebee v. 
Ross, 48 S.W.2d 900, 82 A.L.R. 288 
—Potashnick v. Pearline, 43 S.W. 
2d 790—Story v. People’s Motor- 
bus Co. of St. Louis, 37 S.W.2d 898. 
327 Mo. 719—Neal v. Caldwell, 34 
S.W.2d 104, 326 Mo. 1146—Sing v. 
St. Louls-San Francisco Ry. Co.. 
30 S.W.2d 37—Scanlon v. Kansas 
City, 28 S.W.2d 84, 326 Mo. 126— 
Nelson v. Heine Boiler Co., 20 S.W. 
2d 906, 323 Mo. 826—Morton v. St. 
Louls-San Francisco Ry. Co., 20 S. 
W.2d 34, 323 Mo. 929—Evans v 
Partlow, 16 S.W.2d 212, 322 Mo. 11 
—Highflll V. Wells, 16 SW.2d 100 
—Vowels V. Missouri Pac. R. Co., 
S S.W.2d 7, 320 Mo. 34—Oglesby 
V. St. Louis-San Francisco Ry. Co., 
1 S.W.2d 172, 318 Mo. 79, certiorari 
denied St. Louis-San Francisco R. 
Co. V. Oglesby. 48 S Ct. 434, 277 U. 
S. 687, 78 L.Ed. 1001—La Lone v. 
St. Louis Merchants’ Bridge Termi¬ 
nal Ry. Co., 293 S.W. 379, 316 Mo. 
836, certiorari denied St. Louis 
Merchants Bridge Terminal Ry. Co 

V. La Lone. 48 S.Ct. 18, 276 U.S. 
624, 72 L Ed. 406—Bushman v. Bar- 
low. 292 SW. 1039, 316 Mo. 916— 
Rose V. St. Louis-San Francisco 
Ry. Co., 289 S.W. 913, 315 Mo. 1181 
—Tropp V. State Nat. Bank, 289 S. 

W. 640, 316 Mo. 883—Schroedcr v. 
Wells. 276 S.W. 60, 310 Mo. 642— 
Lauck V. Reis, 274 S.W. 827, 310 
Mo. 184—Sullivan v. Gideon & N. I. 

R. Co., 271 SW. 983, 308 Mo. 47— 
Kuhlman v. Water, Light & Trans¬ 
it Co, 271 S.W. 788, 307 Mo. 607 
—Hunter v. Waterloo Gasoline En¬ 
gine Co., 260 S W. 970—Hammond 
V. Emery-Blrd-Thayer Dry Goods 
Co., 240 S W. 170—Cuberly v. Don¬ 
ovan, 208 S W. 47. 

Tenkhoff v. New York Life Ins. 
Co., App., 191 S.W.2d 1005— 
Schwartz v. S. S. Kresge Co, 185 
SW2d 37, 238 Mo.App. 1166— 

Fitzgerald v. Thompson, 184 S.W. 
2d 198, 238 Mo.App. 646—Borrini 

V. Pevely Dairy Co., App., 183 S 

W. 2d 839—Maybee v. Missouri Or- 
pheum Corp, 181 S.W.2d 771, 238 
Mo.App. 537—Leavell v. Thompson, 
176 S.W.2d 854. 238 Mo App. 130— 
Rainwater v. Wallace, App., 169 S 
W.2d 450, transferred, see 174 S.W. 
2d 835, 361 Mo. 1044—Butler v. 
City of University City, App., 167 

S. W.2d 442—Hamm v. Metropoli¬ 
tan Life Ins. Co., 166 S.W.2d 324, 
237 Mo.App. 12—Volz v. Travel¬ 
ers Ins. Co., App, 161 S.W.2d 985 
—^Wood V. Metropolitan Life Ins. 
Co., App., 161 S.W.2d 737—Vaughn 
V. Kansas City Gas Co., 169 S.W.2d 
690, 236 Mo.App. 669—Wheelehon 
V. Metropolitan Life Ins. Co., App., 
164 S.W.2d 354—Baron v. Kurn, 


App., 153 S.W.2d 406, reversed on 
other grounds 164 S.W.2d 310, 349 
Mo. 1202, 142 A.LR. 787—Brown v. 
Alton R. Co., 161 S.W.2d 727, 236 
Mo.App. 26—Lonergan v. Love, 150 
SW.2d 634, 235 Mo.App. 1066— 
Freed v. Mason, App., 137 S.W. 2d 
673—Nall V. Great Northern Ins. 
Co., App., 136 S.W 2d 392—Foster 

V. Kurn, 133 S.W.2d 1114, 234 Mo. 
App. 909—Kirk v. Kansas City, 
App., 128 S.W.2d 1128—Buck v. 
Radcliff Motor Co., 126 S.W.2d 888, 
233 Mo.App. 760—Kramer v. City 
of Jefferson. 124 S.W.2d 625, 233 
Mo.App. 685—Putman v. Unionvlllo 
Granite Works, App., 122 S.W.2d 
389—Slack v. Kansas City Gas Co., 
120 SW.2d 70. 233 Mo.App. 306— 
Silverman v. Rotman, App., 118 S 

W. 2d 72—Fitzgerald v. Colorado 

Life Co, 116 S.W.2d 242, 233 Mo 
App. 235 — Scott V. Kansas City 
Public Service Co., App., 115 S.W. 
2d 618—Roshel v. Litchfield & M. 
Ry. Co., App, 112 S.W.2d 876— 
Rioger v. Mutual Life Ins. Co. of 
New York, 110 S.W 2d 878, 234 Mo. 
App. 93—McAdoo v. Metropolitan 
Life Ins. Co., 110 S.W.2d 845, 233 
Mo.App 900—Bach v. Ludwig, 
App., 109 S.W.2d 724—Cook v. St. 
Joseph Ry., Light. Heat & Power 
Co., 106 S.W.2d 38, 232 Mo App. 313 
—Robertson v. Atchison, T. & S F. 
Ry. Co., App., 106 S.W.2d 996—La 
Chance v. National Pigments & 
Chemical Co, App, 104 S W,2d 693 
—Hedrick v. Hurst, App., 104 S.W. 
2d 392—Hess v. Hessel, App., 102 
S W 2d 729—Timmons v. Kurn, 100 
S W.2d 952, 231 Mo.App. 421— 

Reaves v Kramer, 97 S.W.2d 136, 
231 Mo.App 368—^Drake v. Thym, 
97 S.W.2d 128, 231 Mo App. 383, 
certiorari quashed State ex rel. 
Thym v. Shin, 104 S.W 2d 237, 340 
Mo. 927—Robinson v. O'Shanzky, 
App.. 96 S W.2d 896—Bopp v. Jeta- 
ma Inv. Co., 96 S W.2d 877, 231 Mo. 
App. 815—Anderson v. Northrop, 
96 S.W.2d 621, 230 Mo App 1225— 
Oliver v. Lynn Meat Co., App., 93 
S.W 2d 114—Dove v. Stafford. App., 
91 S.W.2d 101—Jenkins v. Kansas 
City, App , 91 S.W.2d 98—Tuttle v. 
Kline’s, Inc, App., 89 S W.2d 676 
—Winters v. Ilas.senbusch, App, 
89 S.W.2d 646—Koller v. Shannon 
County Bank, App, 74 SW.2d 271 
—Curtis V. Kansas City Public 
Service Co., App , 74 S W 2d 265— 
Pritchett V. Northwestern Mut 
Life Ins. Co., App., 73 S.W.2d 815 
—I'aetz V. London Guarantee & 
Accident Co, Limited, of London, 
England, App, 71 S,W.2d 826— 

Smith V. City of New Franklin, 
App, 71 SW2d 780—Streeter v 
Washington Fidelity Nat. Ins. Co , 
App., 08 S W.2d 889—Hiller v. Con¬ 
necticut Fire Ins Co , App , 03 S W 
2d 461—Yeck v. Adams, App , 61 S. 
W.2d 228—Mott v. Kansas City, 
App., 60 S.W.2d 736—Ritz v. Cous¬ 
ins Lumber Co.. 69 S.W.2d 1072, 
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227 Mo.App. 1167—Baatln v. Phil* 
lips Petroleum Co., A.pp., 67 S.W. 
2d 647—Lydon v. Atlas Linen & 
Towel Service Co., ^pp, 63 S.W. 
2d 38—Junk v. Tucker Transp. Co., 
App., 62 S.W.2d 670—Rankin v. 
Wyatt, App., 49 S.W.2d 243—Pul- 
sifer V. City of Albany, 47 S.W.2d 
233, 226 Mo App. 629—Baries v. 
St. Louis Independent Packing Co., 
App., 46 S.W.2d 952—Mundy v. St. 
Louls-San Francisco Ry. Co., App., 
46 SW.2d 941—Daniel v. Artesian 
Ice & Cold Storage Co., App, 46 S. 
W.2d 648—Goodfellow Lumber Co. 

V. Blanke, App., 41 S.W 2d 959— 
Rowe V. St. Louis-San Francisco 
Ry. Co., App., 41 S.W 2d 631—Ben¬ 
son V. Smith, App, 38 S W.2d 743 
—Glassman v. Falnberg, App, 36 
S W.2d 950—Sanford v. Gidoon- 
Anderson Co , App., 31 S.W.2d 580 
—Roark v. Stone, 30 S.W 2d 647, 
224 Mo App 554—Mclntire v. Mis¬ 
souri Pac. R Co, App., 28 S W 2d 
372—Dyer v. Kansas City South¬ 
ern Ry. Co , 26 S W.2d 508, 223 Mo. 
App. 1001 — Estes V. Kansas City, 
C C. & St. J. Ry. Co.. App , 23 S.W . 
2d 193—Connole v. Illinois Cent. 

R. Co, App., 21 SW2d 907—Puv- 
lo V. Forum Lunch Co, 19 SW 
2d 610, 226 Mo App. 167—Katz v 
North Kansas City Development 
Co, 14 SW.2d 701, 223 Mo App 606 
—Hannah v. Butts, 14 S W 2d 33. 
222 Mo.App 1098—Clayton v. Mct- 
alcrafts Corporation, App, 12 S 

W. 2d 938—Burns v We.stcrn Pro¬ 
tective Ins. Co, 9 SW2d 670, 222 
Mo.App 1044—Muelhing v. Juve¬ 
nile Shoe Corporation, App, 8 S W 
2d 937—Hunter v. Fleming, App , 7 

S. W 2d 749—Clark v Rock Hill 
Quarry & Construction Co, App, 

7 SW2d 716—Lincoln v. St. Louis- 
San Francisco Ry. Co., 7 S 2d 
460, 223 Mo App. 46—Howard v 
Fred Schmitt Realty & Investment 
Co, App, 7 S W.2d 448—Bcuc v 
Mesker Bros Iron Co , App., 7 S W'' 
2d 438—Jones v. St. Louis-San 
Francisco Rv Co., 6 SW.2d 101, 
222 Mo App. 1220—Esty v. Walker, 

3 SW.2d 744, 222 Mo App 619— 
Shubert v. Fleming, App., 1 S W 2d 
852—Hayward v. People's Motor- 
bus Co., App., 1 SW.2d 252—Pe¬ 
terson V. Fleming, 297 S.W. 163, 222 
Mo App. 296—Berg v. Gosling, 297 
S W. 112, 222 Mo App. 226—Thomp¬ 
son V. Energy Const. Co, App, 
295 S.W. 624—Guldner v. Interna¬ 
tional Shoo Co , App , 293 S W. 428 
—Vimont v. S. S. Kresge Co., App., 
291 S W. 169—Kierns v. Gibson, 
App, 289 S.W. 358—First Nat. 
Bank v. Ellis, App., 289 S.W. 345— 
Poynter v. Fogel Const. Co., 289 S. 
W. 30, 221 Mo.App. 530—Agee v. 
Missouri Pac. R. Co, App, 288 S. 
W. 992—Squire v. Wiillam S Droz- 
da Realty Co.. App., 288 S.W. 988 
—Wells v. Wells. 288 S.W. 950, 221 
Mo.App. 936—Culver v. Mlnden 
Coal Co., App., 286 S.W. 746—Ems 
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V. Continental Auto Ins. Ass’n, 
App., 284 S.W. 824—Dickinson v. 
Davis, App., 284 S.W. 815—Kelly 

V. City of Cape Girardeau, App., 
284 S.W. 621—Conley v. Chicagro, 

R. I. & P. Ry. Co., App., 284 S.W. 
180—Crawford v. Dahlenberg:, 283 

S. W. 66, 221 Mo.App. 600—Gray v. 
Union Electric Ligrht & Power Co., 
App., 282 S.W. 490—^Waggoner v. 
Hedgepeth, App., 279 S.W. 433— 
Pioneer Lumber Co. v. Van Cleave, 
App, 279 S.W. 241—State ex rel. 
Kansas City Title & Trust Co. v. 
Otto, 276 S.W. 96, 220 Mo App. 429 
—Paul V. St. Louis-San Francisco 
Ry. Co., App., 276 S.W. 676, cer¬ 
tiorari quashed. Mo., 293 S.W. 122 
—Messer v. St. Louis-San Francis¬ 
co Ry. Co., App., 274 S.W. 864— 
Ray V. Marquette Cement Mfg. Co.. 
App, 273 SW. 1078—Tutie v. Ken¬ 
nedy. App., 272 S.W. 117—Wise v. 
Worthington, App , 270 S W. 151— 
Westerman v. Brown Cab Co., App., 
270 S.W. 142—W. J. Howey Co v. 
Cole. 269 S.W. 956. 219 Mo App 34. 
certiorari quashed 269 S W. 959, 
307 Mo. 67—Pettitt v. Kansas City. 
App., 267 S.W. 964—Poynter v. Fo- 
gel Const Co., App., 265 S.W. 841, 
quashed State ex rel. Fogel Const. 
Co. V. Trimble, 274 S W. 1028, 310 
Mo. 248—Lambert v. Wells, App . 
264 S W 37—Fisher v. Webb-Kunze 
Const. Co., App, 263 S.W. 1022— 
White V. Pupillo, App, 263 SW 
1011—Herrin v Stroh Bros Deliv¬ 
ery Co, App, 263 SW. 871—Whif- 
fen V. Missouri Pac R. Co., 262 S 

W. 460, 216 Mo App. 224—Stewart 
V St. Louia-Sun Francisco Ry. Co., 
App, 262 S.W. 440—Thos Cusa< k 
Co V. I^ubrlte Refining Co, App, 
261 S W 727—Milzark v. National 
Biscuit Co, App. 259 S.W 832— 
Farthmann v. McMahon, App, 2.58 
S W 61—Lawrence v St. Louis & 
H R. Co., App. 258 S W. 64—Dow¬ 
ell V Commonwealth Ins. Co of 
New York, 256 S W. 1074. 215 Mo 
App GOO—Gilmer v. Powell, App , 
25C SW 124—Missouri Cobalt Co 

V. Missouri Pac R. Co, App, 255 
SW. 970—Loehr v Wells, App, 
263 S.W. 461—Johnson v. Wabash 
Ry. Co., App, 261 SW. 719—FaJd- 
er V. H Nugent & Bro Dry Goods 
Co, App, 2.51 S W. 138—Leer v. 
Continental Ins Co of New York, 
App, 250 SW. 631—McDonald v. 
United Rys Co. of St Loui.s, 245 S. 

W. 669, 211 Mo App. 149—Van Hem- 
elen v. Eads, App , 244 S.W 942— 
Young V. Emmke, 242 S W. 161, 210 
Mo App, 56—St. Louis House Fur¬ 
nishing Co. V Stoccker & Price 
Storage & Auction Co, App., 238 
S W. 841 — Hahn v. United ilys Co. 
of St Louis, App, 238 SW 629— 
Genglebach v. Payne, App, 236 S. 
W. 1092—Hammack v. Payne, App., 
235 S.W. 467 — Smith v. Western 
Union Telegraph Co., App., 232 S 
W. 480—Milward v. Wabash Ry. 
Co., 232 S.W. 226, 207 Mo.App. 345 


—Vaughn ▼. Hines, 280 S.W. 879, 
206 Mo.App. 425—Blumenfeld v. 
Meyer-Schmld Grocer Co., 230 S. 
W. 132, 206 Mo App. 609—Williams 

V. Hall, 230 S.W. 126, 207 Mo.App. 
432—Schroer v. Brooks, 224 S.W. 
63, 204 Mo.App. 667, transferred 
200 S.W. 1068—Kelley v. Briggs, 
App., 223 S.W. 969—Schulz v. St 
Louis, I. M. & S. Ry. Co., App., 223 
S.W. 767, modified on other grounds 
State ex rel. St. Louis, I. M. & S. 

R. Co. v. Reynolds, 226 S.W. 664, 
286 Mo. 204—Pierce v. Deering 
Southwestern Ry. Co., App., 219 S 

W. 716—Hydraulic Press Brick Co. 

V. R. B. Winn Contracting Co., 
App., 219 S.W. 681—Bennett v. Har¬ 
ry Benjamin Equipment Co., App., 
214 S.W. 244—Sherman v. United 
Rys. Co. of St. Louis, 214 S.W. 223, j 
202 Mo.App. 89—Hall v. Kansas 
City Southern Ry. Co., App., 209 S. 

W. 682—Atkins v. Brown. App., 

208 S W. 602—Pabflt Brewing Co. 
V. Laitncr, App, 208 S W. 487—Citi¬ 
zens State Bank of Atlanta, Kan. 
V. Person, App, 208 S W. 136— 
Morris v. Gutshall. App, 206 S W. 
385—American Automobile Ins. Co. 
V. United Rys. Co. of St. Louis, 206 
SW. 257, 200 Mo.App 317—Gllle- 
land V. Quincy, O & K. C. R Co , 
App., 203 SW. 626—Most v. Goe¬ 
bel Const Co., 203 S.W. 474, 3 99 
Mo App. 336—Boucher v. Wabash 
Ry. Co.. App., 199 S W. 742—Bur¬ 
ton V Pryor, App., 198 S W. 1117 
—Hilliard v. Noe, App., 198 S.W. 
435—Harris v. Stewart, 196 S W. 
1033, 197 Mo App, 489—Advance 

Transfer Co, v. Chicago, R I. & P. 
Ry. Co., App, 195 SW. 566—Jetter 

V. St. Joseph Terminal Ry. Co, 
App, 193 S W. 966—Quinn v. Atchi¬ 
son, T. & S F. Ry. Co, App., 193 S. 

W. 933—Dunn v Missouri Pac. Ry. 

Co., App. 190 S.W. 966—Markow 
V. Gross-O’Reilly Chandelier Co, 
App, 190 S W. 624—Le Master v. 
Butler County R. Co, App, 190 S 
W 38—Linden v McCfilntock, App , 
187 SW. 82—^Wingate v. Bunton, 
186 S W. 32, 193 Mo App. 470—Jag- 
gi V. Prudential Ins. Co. of Amer¬ 
ica. 177 S VV. 1064, 191 Mo App. 384 
—Lucking V. City of Sedalia, 167 
SW. 1152, 180 Mo App. 203—Dahm- 
er V. Metropolitan St. It. Co., 118 
S W. 49G, 136 Mo.App 443—Par¬ 

sons V. Louisville, etc , K. Co, 118 

S. W 101, 136 Mo.App 494. 

N.M.—Davis & Carruth v. Valley 
Mercantile & Banking Co., 265 P. 
36, 33 N M 295. 

N.C—Bialock v, Whi.snant, 6 S.E 
2d 130, 216 N C. 417—Smith v Caro¬ 
lina Coach Co.. 199 S.E. 90, 214 N. 
C. 33 4. 

Okl—Elk City v. Rice, 286 P 2d 275 
—Cartwright v. Ries, 270 P 2d 967 
—Byrd v. Marlin, 258 P 2d 619, 208 
Okl. 655—Independent-Eastern Tor¬ 
pedo Co. V. Price, 258 r.2d 189, 208 
UkJ 633—Moses v. Miller, 216 P 2d 
979, 202 Okl. 605—Fairmont Cream¬ 

1151 


ery Co. v. Rogers. 116 P.2d 983, 189 
Okl. 820. 

Or.—Cowgill v. Boock, 218 P.2d 446, 
189 Or. 282, 19 A.L.R.2d 406. 
Tex,—Smith v. Consolidated Cas. Ins. 
Co., Clv.App., 290 SW.2d 689, error 
refused no reversible error. 

Va.—Eastern Shore of Virginia Agr. 
Ass'n V. Le Cato, 144 S E. 713, 161 
Va. 614—Zirkle v. Allison, 101 S.E. 
869, 126 Va. 701, 15 A L.R 38— 
Trotter v. E. I. Du Pont de Ne¬ 
mours & Co., 98 S E. 621, 124 Va. 
680—General Accident, Fire & Life 
Assur. Corp. v. Murray, 90 S.E. 620, 
120 Va. 116. 

Wash.—Burns v. Harfst, 259 P.2d 
379, 42 Wash.2d 795. 

Contrary to theory of recovery 

Plaintiff is not entitled to most fa¬ 
vorable evidence rule where favor¬ 
able evidence Invoked runs counter 
and is contradictory to some other 
theory of recovery relied on by plain¬ 
tiff 

Mo.—Dllallo v. Lynch, 101 S.W.2d 7, 
340 Mo. 82. 

Doenmentary evidence 

Appellate court may consider de¬ 
fendant’s evidence which is documen¬ 
tary and uncontradicted. 

Mo —Morgan v. Kroger Grocery & 
Baking Co., 154 S.W.2d 44, 348 Mo. 
642. 

Crawford v. Metropolitan Life 
Ins. Co., App., 167 S.W.2d 915. 

Svldenca considered 

(1) On the review of a ruling by 
the trial court on defendant’s demur¬ 
rer to the evidence, made after all 
the evidence had been received, all 
the evidence in the case must be 
considered. 

Mo.—Tash V. St. Louis-San Francis¬ 
co Ry. Co., 76 SW.2d 690, 335 Mo. 
1148. 

Eyler v. Edina Light Co., App., 
237 S.W. 645. 

Okl.—Munn v. Mid-Continent Motor 
Securities Co., 228 P. 150, 100 Okl. 
106. 

(2) The supreme court, in review¬ 
ing a demurrer to the evidence, is 
confined to the testimony of the 
piaintiif and it.s witnesses, together 
with such other testimony as is not 
in conflict herewith. 

Va.—Virginia Ry. & Power Co. V. 
Klaff, 96 S E. 244, 123 Va. 260. 

(3) On defendant’s demurrer to 
evidence, the concern of the court of 
appeals is to ascertain what was 
shown In behalf of plaintiff. 

Mo.—^Kincaid v. Pearl Steam Laundry 
Co., App., 189 S.W. 1189. 

(4) All evidence in plaintiff's fa¬ 
vor unless wholly incredible must be 
granted credence. 

Mo —Winegar v. Chicago, B. & Q. R. 
Co.. App., 163 S.W 2d 357 
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BvidMiM on abandoned leone 

In determining the propriety of a 
refusal of defendant’s demurrer to 
the evidence in an action on a fra¬ 
ternal life certificate, the reviewing 
court was required to consider the 
evidence as to actual payment of 
dues and assessments, although the 
issue thereon might have been aban¬ 
doned by plaintiff’s failure to request 
an Instruction submitting the issue. 
Mo. —^Bonnot v. Grand Lodge Broth¬ 
erhood of Railroad Trainmen. App., 
81 S.W.2d 860. 

Zastmotloa la aataro of demurrer 

The appellate court must state the 
testimony and reasonable inferences 
therefrom in plaintiff’s favor In de¬ 
termining whether defendant’s in¬ 
struction in the nature of demurrer 
to the evidence should have been 
given. 

Mo.—Freeman v. Wilson, App.. 56 S. 
W.2d 845—Bruns v. United Rys. 
Co. of St. Louis. App., 261 S.W. 
760. ; 

Motloa to strike treated as demurrer 

Va.—Robinson v. Fidelity & Cas. Co. 
of N. T., 67 S.E.2d 93, 190 Va. 868. 

Submlssioa of case to Jury 

Action in overruling demurrer to 
plaintiff’s evidence should be consid¬ 
ered by court of appeals in light of 
situation as it stood before submis¬ 
sion of case to Jury. 

Mo.—Weeks v. Atchison, T. & S. F. 
Ry. Co., 109 S.W.2d 374. 232 Mo. 
App. 429. 

d. Kan—Brent v, McDonald, 300 P. 
2d 396, 180 Kan. 142—Maust v. 
loerger, 2SU P 2d 66G, 177 Kan. 668 
—Parnell v. Security Elevator Co., 
268 P.2d 268, 174 Kan. C43—Ste¬ 
vens v. Stag Drilling, Inc., 252 P. 
2d 616, 173 Kan. 770—Moon v. 

Theo W. Lord. Inc., 238 P.2d 606, 
172 Kan. 139—Schneider v, Stew¬ 
art, 223 P.2d 698, 170 Kan. 158— 
Hukle V. Kimble, 219 P 2d 434. 169 
Kan. 438—Nigh v. Wondra, 208 P. 
2d 239, 167 Kan. 701—Leonard v. 
Kansas City Public Service Co., 
204 P.2d 760, 167 Kan. 51—Hender¬ 
son v. National Mut. Cas. Co., 203 
P.2d 250, IOC Kan. 676—Stafford v. 
Stafford, ISl P.2d 491, 163 Kan. 162 
—Klassen v. Central Kan. Co-op. 
Creamery Ass’n, 166 P.2d 601, 160 
Kan. 697—Jones v. Jones, 146 P. 
2d 405, 168 Kan. 190—^Waugh v. 
Kansas City Public Service Co., 
143 P2d 788, 167 Kan. 690—Bush 
V. Wilson & Co., 138 P.2d 457, 157 
Kan. 80—Riggs v. Gouldner, 96 P. 
2d 694, 150 Kan. 727—Craig v, Zit- 
nik, 288 P. 672, 130 Kan. 731. 

Md.—State, for Use of Chenoweth v. 
Baltimore Contracting Co., 6 A.2d 
626, 177 Md. 1—Highley V. Phil¬ 


lips. 6 A.2d 824, 176 Md. 463— 
Wolfe V. State, for Use of Brown, 
194 A. 832. 173 Md. 103—Blaysman 
v. Gerst, 160 A. 728, 169 Md. 292. 
Mo.—^Waterous v. Columbian Nat. 
Life Ins. Co., 186 S.W.2d 466, 863 
Mo. 1093—Jungeblut v. Marls, 172 
S.W 2d 861. 351 Mo. 301—In re 
Thomasson's Estate, 144 S.W. 2d 
79. 346 Mo. 911—Knight v. Wabash 
Ry Co , 86 S.W.2d 392—^Pevesdorf 

V. Union Electric Light & Power 
Co.. 64 S.W.2d 939, 833 Mo. 1155— 
Potashnick v. Pearline, 48 S.W.2d 
790—Scanlon v. Kansas City, 28 S. 

W. 2d 84, 325 Mo. 126—Vowels v. 
Missouri Pac. R. Co.. 8 S.W. 2d 7. 
320 Mo. 84—Oglesby v. St. Louls- 
San Francisco Ry. Co., 1 SW.2d 
172, 318 Mo. 78, certiorari denied 
St. Louis-San Francisco R. Co. v. 
Oglesby, 48 S.Ct. 434, 277 U.S. 687, 
78 LEd. 1001—Chawkley v. Wa¬ 
bash Ry. Co., 297 S.W. 20, 317 Mo. 
782—Block V. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
290 S.W. 429, 316 Mo. 278—Allan 

V. Hargadine-McKittrick Dry Goods 
Co.. 286 S.W. 16, 315 Mo. 254— 
American Press v. City of St. 
Louis, 284 S.W. 482, 814 Mo. 288— 
Schroeder v. Wells, 276 S.W. 60, 
310 Mo. 642—Kuhlman v. Water, 
Light & Transit Co., 271 S.W. 788, 
307 Mo. 607—^Hunter v. Waterloo 
Gasoline Engine Co., 260 S.W. 970 
—Hammond v. Emery-Bird-Thayer 
Dry Goods Co.. 240 S.W. 170—Cob- 
erly v. Donovan, 208 S.W. 47— 
Maginnis v. Missouri Pac R. Co., 
187 SW 1165, 268 Mo. 667—St 
Louis V. Missouri Pac. R. Co., 21 S 

W. 202, 114 Mo. 13 

Cheatham v. Chartrau, 176 S W. 
2d 866, 237 Mo App. 793—Savage 

V. Michalon's Estate, App, 176 S. 

W. 2d 626—Chervek v. St. Louis 
Public Service Co., App., 173 S.W. | 
2d 699—State ex rel. Patterson v. 
Collins, App., 172 S.W.2d 284— 
Gayle v. Thompson, App., 167 S W. 
2d 954—Jones v Kum, 157 B W. 
2d 797, 237 Mo.App. 657—Rearden 
V. F. W. Woolworth Co., App., 164 
S.W.2d 373—Buhrmester v. Inde¬ 
pendent Plumbing & Heating Sup¬ 
ply Co., App., 161 S.W.2d 509— 
Russell V. Southeast Missouri Mut. 
Fire Ins. Co, App, 146 B.W.2d 674 
—Thomasson v. Hen wood, 146 S.W. 
2d 88, 236 S,W.2d 1211—Tharp v. 
Thompson, App., 139 S.W.2d 1116— 
Belsky v. Metropolitan Life Ins. 
Co., App., 124 S.W.2d 608—Vac- 
caro V. City of St. Louis, App., 123 
S.W.2d 230—Shelley v. Hall Drive 
It Yourself Co., App., 112 S.W.2d 
904—^McAdoo v. Metropolitan Life 
Ins. Co., 110 S.W.2d 845, 283 Mo. 
App. 900—Smith v. Metropolitan 
Life Ins. Co., App., 108 S.W.2d 995 
—John V. .^tna Life Ins. Co. of 
Hartford, Conn., App., 100 S.W.2d 
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foregoing rule to the situation pre- 

986 —Jones v. Chicago, B. & Q. R. 
Co., App., 100 S.W.2d 617, reversed 
on other grounds 125 S.W.2d 6. 343 
Mo. 1104—Oliver v. Lynn Meat 
Co., App., 98 S.W.2d 114—Hudlow 
v. Langerhans, App., 91 S.W.2d 629 
—Taylor v. Kelder, App., 88 6 W. 
2d 436—Francis v. Missouri Pac. 
Transp. Co., App., 85 S.W. 2d 915 
—Garvin v. Union Mut. Life Ins. 
Co, App., 79 S.W.2d 496—Howard 
v. S. C. Sacks, Inc., App., 76 S.W. 
2d 460—Wood v. Kansas City Life 
Ins. Co., App., 75 S.W.2d 412— 
Curtis V. Kansas City Public Serv¬ 
ice Co., App., 74 S.W.2d 256—Graf 

V. Allen, App., 74 S.W.2d 61— 
Pritchett v. Northwestern Mut. 
Life Ins. Co., App., 73 S.W.2d 816 
—Paetz V. London Guarantee & Ac¬ 
cident Co., Limited of London, 
England, App., 71 S.W.2d 826— 
Smith V. City of New Franklin, 
App., 71 S.W.2d 780—Rickey v. 
New York Life Ins. Co., App., 71 
S.W.2d 88—Streeter v. Washington 
Fidelity Nat. Ins. Co., App., 68 S. 

W. 2d 889—Polkowski v. St. Louis 
Public Service Co., App., G8 SW 
2d 884—Kemp v. Doe Run Lead 
Co., App., 57 S.W.2d 768—Munsey 
V. Eagle Packet Co, App., 60 S.W. 
2d 764—Pulslfer v. City of Albany, 
47 S.W.2d 233, 226 Mo.App. 529— 
Klinkhardt v. Crescent Ins. Co, 
App., 47 S.W.2d 210—Barles v. St. 
Louis Independent Packing Co. 
App., 46 S.W.2d 952—Hill v. Mis¬ 
souri Pac. R. Co., App., 40 S.W 2d 
741—Smith V. SL Louis South¬ 
western Ry. Co., App, 31 S W 2d 
105—Nelson v. Kansas City Pub¬ 
lic Service Co., App., 30 SW.2d 
1044—Connole v. Illinois Cent. R 
Co., App., 21 S.W.2d 907—Swift 6L 
Co. V. St. Louis Transfer Ry Co . 
App., 15 SW.2d 387—Dockery v. 
W'oodsmall, 11 S.W.2d 1057, 222 
Mo App 1089—Burns v. Western 
Protective Ins. Co., 9 S.W.2d 670, 
222 Mo.App. 1044—Shultz v. Jones, 
9 S.W.2d 248, 223 Mo.App. 142— 
Muelhing v. Juvenile Show Corpo¬ 
ration, App., 8 SW.2d 937—Hunter 

V. Fleming, App., 7 S.W.2d 749— 
Clark V. Rock Hill Quarry & Con¬ 
struction Co., App., 7 S.W. 2d 716— 
Lincoln v. St. Louis-San Francisco 
Ry. Co., 7 S.W.2d 460, 223 Mo.App. 
46—Beuc V. Mesker Bros. Iron Co., 
App., 7 S.W.2d 438—Jones v. St. 
Louis-San Francisco Ry. Co., 6 S. 

W. 2d 101, 222 Mo.App. 1220—Esty 
V. Walker, 8 SW.2d 744, 222 Mo. 
App. 619^—Shubert v. Fleming, 
App., 1 S.W.2d 852—Sikes v, Riga. 
297 S.W. 727, 221 Mo.App. 162— 
Glower v. Fidelity-Phenix Fire 
Ins. Co. of New York, 296 S.W. 257, 
220 Mo.App. 1112—Baker v. West¬ 
ern Union Telegraph Co., 287 S.W. 
806, 221 Mo.App. 616—Markley v. 
Kansas City. 286 S.W. 125, 221 Mo. 
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App. 837— Crawford v. Dahlenberff, 
283 S.W. 66, 221 Mo.App. 600—Ill- 
mo Pressed Brick Co. v. Caruthers- 
ville Cotton Compress Co., App., 
281 S.W. 126—Hamilton v. St. 
Louis-San Francisco Ry. Co., App., 
279 S.W. 177—Messer v. St Louls- 
San Francisco Ry. Co., App., 274 S. 
W. 864—Ray v. Marquette Cement 
Mfr. Co., App.. 273 S.W. 1078— 
Wise V. Worthington, App., 270 S. 
W. 161—Westerman v. Brown Cab 
Co., App, 270 S W, 142—King v. St 
Louis-San Francisco Ry. Co., App., 
268 S W. 409—Pettitt v. Kansas 
City, App., 267 S.W. 954—Poynter 
V. Fogel Const Co., App., 265 S W. I 
841. quashed on other grounds 
State ex rel. Fogel Const. Co. v. 
Trimble, 274 S.W. 1028, 310 Mo. 
248—Lambert v. Wells, App., 264 
S.W. 37—White v. Pupillo, App.. 
263 SW. 1011—Smallwood v. St 
Louis-San Francisco Ry. Co., 263 
SW. 560, 217 Mo.App. 208—Stewart 

V. St Louis-San Francisco Ry. Co., 
App., 262 S.W. 440—Thos. Cusack 
Co. V. Lubrite Reflning Co., App., 
261 S W. 727—Mllzark v. National 
Biscuit Co., App., 269 S.W. 832— 
Smith V. Sims. App., 258 S.W. 1032 
—Farthmann v. McMahon, App., 
258 S.W. 61—Lawrence v. St Louis 
& H R. Co, App, 268 S W. 64— 
Lowell V. Commonwealth Ins. Co. 
of New Tork, 256 S.W. 1074, 216 
Mo.App COO—Gilmer v. Powell, 
App., 256 SW. 124—Missouri Co¬ 
balt Co V Missouri Pac. R. Co., 
App., 255 SW. 970—Sprlnggate v. 
United Rys. Co. of St Loui.s, App, 
263 S.W. 478—Leer v. Continental 
Ins. Co of New York, App,, 260 S 

W. 631—Sullivan v. Gideon & N. I 

R. Co., 247 S.W. 1010, 213 Mo.App. 

30, modified on other grounds 271 
SW. 983, 308 Mo. 48—Frost v. 

Central Business Men’s Ass’n, App., 
246 S.W. 628—McDonald v. United 
Rys. Co. of St. Louis, 245 S W. 
669, 211 Mo App 149—Van Hemel- 
en V. Bads, App., 244 S.W. 942— 
Young V. Emmke, 242 S.W. 161, 210 
Mo App. 66—St. Louis House Fur¬ 
nishing Co. V. Stoccker & Price 
Storage & Auction Co., App., 238 

S. W 841--Hahn v. United Rys Co. 
of St Louis, App., 238 S.W. 629— 
Hammack v. Payne, App., 235 S.W 
467—Smith v. Western Union Tel¬ 
egraph Co., App., 232 S W. 480— 
Evans v. Clapp, App., 231 S W. 79 
—Vaughn v. Hines, 230 S.W. 379, 
206 Mo App 426—Blumenfeld v. 
Meyer-Schmid Grocer Co , 230 S.W, 
132, 206 Mo App. 609—Williams v. 
Hall, 230 S.W. 126, 207 Mo.App. 432 
—Schroer v. Brooks, 224 S.W. 6.3, 
204 Mo.App. 667—Kelley v. Briggs, 
App., 223 S.W. 969—Schulz v. St 
Louis. I. M. & S. R. Co., App, 223 
S.W. 767, modified on other grounds 
State ex rel. St. Louis, I. M. & S 
R. Co. V. Reynolds, 226 S.W. 664. 
286 Mo. 204—Pierce v. Deerlng 
Southwestern Ry. Co., App., 219 S. 
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W. 715—^Hydraulic Press BHck Co. 

V. R. B. Winn Contracting Co., 
App., 219 S.W. 681—Bennett v. 
Harry Benjamin Equipment Co., 
App., 214 S.W. 244—Surbeck v. 
Surbeok, App., 208 S.W. 645—Pabst 
Brewing Co. v. Lialtner, App., 208 
S.W. 487—Citizens' State Bank of 
Atlanta. Kan. v. Ferson, App., 208 
S.W. 136—Morris v. Gutshall, App., 
206 S.W. 386—American Automo¬ 
bile Ins. Co. V. United Rys. Co. of 
St. Louis. 206 S.W. 267. 200 Mo. 
App. 317—Gilleland v. Quincy, O. 
& K. C. R. Co.. App., 203 S.W. 626 
—Most v. Goebel Const. Co., 203 
S.W. 474, 199 Mo.App. 336—Bouch¬ 
er V. Wabash Ry. Co., App., 199 S. 

W. 742—Burton v. Pryor, App., 198 
S.W. 1117—Hilliard v. Noe, App., 
198 S.AV. 436—Harris v. Stewart, 

196 S.W. 1033. 197 Mo App. 489— 
Advance Transfer Co v. Chicago, 
R. I. & P. Ry. Co. App., 196 S.W. 
666—Jetter v. St. Joseph Terminal 
Ry. Co., App., 193 S.W. 966—Quinn 

V. Atchison, T. & S F. Ry. Co, 
App, 103 S W. 933—Dunn v. Mis¬ 
souri Pac. Ry. Co., App., 190 S.W. 
966—Markow v. Gross-O’Rellly 
Chandelier Co., App, 190 S.W. 624 
—Lo Master v. Butler County R. 
Co., App., 190 S.W. 38—Linden v. 
McClintock, App, 187 S.W. 82— 
Wingate v. Bunton, 186 S.W. 32, 
193 Mo App 470—Kennlsh v. Saf- 
ford, 184 SW. 923, 193 Mo App. 362 
— Stowell v. Dickson, App., 177 S. 

W. 1080. 

N.C —Gainey v. Rockingham R. Co., 
68 SE.2d 780, 236 NC 114—Ray 
v. Post, 32 S.E.2d 168, 224 N.C 666. 
Okl —Montgomery v. Kiwash Elec. 
Co-op., 245 P.2d 723, 206 Okl. 606— 
Sartain v. Walker, 169 P. 1090, 60 
Okl 258. 

Or—Cowglll V. Boock, 218 P 2d 445, 
189 Or. 282, 19 A.L K 2d 405. 

Tex.—Smith v. Consolidated .Cas. Ins. 

Co., Clv.App., 290 S.W 2d 689. 

Va—Eastern Shore of Virginia Agr. 
Ass’n V. Lo Cato, 144 S.E. 713, 161 
Va. 614—Combs v. Hunt, 126 SE 
601, 140 Va. 627, 37 A.L R. 621— 
Zlrkle v. Allison, 101 S E. 869, 126 
Va. 701, 16 A.L.R. 38—Trotter v. 
E I. Du Pont de Nemours & Co, 
98 S E. 621, 124 Va. 680—General 
Accident, Fire & Life Assur. Corp. 
V. Murray, 90 S.E. 620, 120 Va. 116. 
4 C J. p 764 note 80. 

Case heard on all eyidenoe 

Reviewing court has refused to ap¬ 
ply rule requiring Inferences favor¬ 
able to plaintiff on demurrer to evi¬ 
dence where court treated case as 
having been heard generally on all 
evidence presented. 

Okl.—Brown v. Turner, 178 P.2d 449, 

197 Okl. 669. 

Forced and violent inferenoes 

In the appellate court’s considera¬ 
tion of a demurrer to the evidence, 
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it does not admit forced and violent 
Inferences for plaintiff. 

Mo.—Bushman v. Barlow, 292 S.W. 
1039, 316 Mo. 916. 

mferenoes favorable to defendant 

(1) Inferences favorable to de¬ 
fendant must be rejected. 

Mo.—Weeks v. Atchison, T. & S, F. 
Ry. Co., 109 S.W.2d 374, 232 Mo. 
App. 429—Daniel v. Aetna Life Ins. 
Co., 36 S.W.2d 688, 226 Mo.Api 
857. 

(2) On demurrer to the evidence, 
the reviewing tribunal does not draw 
any inferences in favor of defendant, 
except possibly where only one infer¬ 
ence is permissible, and that against 
plaintiff. 

Mo—State ex rel. Kansas City Title 
& Trust Co. V. Otto, 276 S.W. 96, 
220 Mo.App. 429. 

(3) The appellate court. In con¬ 
sidering a case In which defendant 
had interposed a demurrer to the 
evidence, cannot draw an inference 
of fact from the testimony, where 
there is direct evidence for the plain¬ 
tiff in the record in conflict with such 
inference. 

Va.—Roaring Fork R. Co. v. I^ed- 
ford’s Adm’r, 101 S.E 871, 126 Va. 
97. 

(4) Only those inferences can be 
drawn against demurrec which nec¬ 
essarily flow from the evidence. 

Va.—Davis v. Ellis’ Adm’r, 131 S.E 

816, 146 Va. 366. 

(5) The appellate court Is not at 
liberty in passing upon defendant’s 
demurrer to the evidence to make in¬ 
ferences of fact in favor of defend¬ 
ant to countervail or overthrow ei¬ 
ther presumption of law or inferences 
of fact in favor of plaintiff 

Mo —Roper v. Greenspon, App., 192 
S W. 149, certified questions an¬ 
swered 198 SW. 1107, 272 Mo 288, 
L.R.A.1918D 126. 

Opposing Inferenoes 

If an answer of a witness was 
ambiguous and susceptible of oppos¬ 
ing Inferences, the appellate court, 
on demurrer to the evidence, must 
draw inferences most favorable to 
plaintiff. 

Mo.—Connole v. Illinois Cent. R. Co., 
App., 21 SW.2d 907. 

FlaintUf’s demurrer 

In reviewing plaintiff’s demurrer 
to evidence, every inference favor¬ 
able to defendant must be drawn. 

Va—City of Richmond v. Virginia 
Bonded Warehouse Corporation, 138 
S.E. 603, 148 Va. 60, 64 A.L.R. 1486. 
Fresnmptioa from defendant’s evi¬ 
dence 

(1) In passing on a demurrer to 
evidence offered at the close of all 
the evidence, a presumption may be 
drawn from defendant’s evidence 
when favorable to plalntllTs cause of 
action 

Mo.—Dockery v. Woodsmall, 11 S.W. 
2d 1057, 222 Mo.App. 1089. 
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sented, the appellate court must take the evidence | presented by the plaintiff as true,*^ even though it is 


(2) Plaintiff is entitled to bene¬ 
fit of facts favorable to him devel¬ 
oped by defendant's evidence and 
which are not contradicted by plain¬ 
tiffs evidence or contrary to the 
fundamental theory of plaintiff’s 
case. 

Mo.—Putnam v. TTnIonville Granite 
Works, App., 122 S.W.2d 389—Slack 
v. Kansas City Gas Co., 120 S.W. 
2d 70, 233 Mo.App. 306. 

7. Kan.—Jones v. Winn, 297 P.2d 
199, 179 Kan. 587—Cessna v. Car- 
roll, 290 P.2d 803, 178 Kan. 650— 
In re Rivers’ Estate, 267 P.2d 606, 
176 Kan. 809—Moon v. Theo W. 
Lord, Inc. 238 P.2d 606, 172 Kan. 
139—^Evans v. Aylward, 201 P.2d 
1044, 166 Kan. 306—Chapman v. 
Oas Service Co., 190 P.2d 367, 164 
Kan. 359—Liston v. Rice, 179 P.2d 
179, 162 Kan. 644—In re Garden's 
Estate, 148 P.2d 745, 158 Kan. 654 
—Underhill v. Motes, 146 P.2d 374, 
168 Kan. 173—Neiswender v. Board 
of Com'rs of Shawnee County, 113 
P.2d 115, 163 Kan. 634, opinion sup¬ 
plemented 120 P.2d 218, 154 Kan 
688—Gifford v. Wheeler. 106 P.2d 
684, 162 Kan. 644—Trezise v. Kan¬ 
sas State Hig-hway Commission. 
96 P.2d 637, 160 Kan. 846. 

Md.—Reeves Motor Co. v. Reeves, 
106 A.2d 236, 204 Md. 676—Stan- 
nard v. McCool, 84 A.2d 862, 198 
Md. 609—Kremer v. Fleetway Cab 
Co., 79 A.2d 853, 197 Md. 557— 
Montgomery Ward & Co. v. Hair¬ 
ston, 78 A 2d 190, 196 Md. 696— 
Fowser Fast Freight v. Simmont, 
78 A.2d 178, 196 Md. 684—Armour 
& Co. V. Lcasure, 9 A 2d 672, 177 
Md. 393—Smith v. Blue Ridge 
Transp. Co., 191 A. 66, 172 Md. 42— 
Roycroft v. Nellis, 188 A. 20. 171 
Md. 136—Sllne & Sons v. Hooper, 
164 A. 648, 164 Md. 244—May Oil 
Burner Corporation v. Munger, 152 
A. 352, 159 Md 606—Owners’ Real¬ 
ty Co. of Baltimore City v. Rich¬ 
ardson, 148 A. 543, 158 Md. 367— 
Abuc Trading & Sales Corpora¬ 
tion V. Jennings, 135 A. 166, 151 
Md. 392-Dobler v. City of Balti¬ 
more, 134 A. 201, 161 Md. 164— 
Pessagno v. Keyes, 122 A. 661, 143 
Md. 437. 

Miss.—Hickey v. Anderson, 49 So.2d 
713, 210 Miss. 466. 

Mo.—Sibert v. Roger, 260 S.W.2d 669 
—James H. Forbes Tea & Coffee 
Co. V. Baltimore Bank, 139 S.W.2d 
607, 346 MO. 1161—Klaber v. La- 
har, 63 SW.2d 103—^American Sash 
& Door Co. V. Commerce Trust Co, 
56 S.W.2d 1034, 332 Mo. 98—Brock 
V. Mobile & O. R. Co., 61 S.W.2d 
100, 830 Mo. 918, certiorari denied 
Mobile & O. R. Co. v. Brock, 53 S 
Ct. 87, 287 U.S. 638, 77 L Ed. 562 
—Perkins v. Kansas City Southern 
Ry. Co., 49 S.W.2d 103, 329 Mo. 


1190—Kamer v. Missouri-Kansas- 
Texas R. Co., 32 S.W.2d 1076, 826 
Mo. 792, certiorari denied Missouri- 
Kansas-Texas R. Co. v. Kamer, 61 
S.Ct. 216, 282 U.S. 903, 76 L.Ed. 
796—Macklin v. Fogel Const. Co., 
31 S.W.2d 14, 326 Mo. 38—Ramey 
V. Missouri Pac. R. Co., 21 S.W.2d 
873, 323 Mo. 662, certiorari denied 
Missouri Pac. R. Co. v. Ramey, 50 
S.Ct. 162, 280 U.S. 614, 74 L.Ed. 
665—Kitchen v. Schlueter Mfg. Co., 
20 S.W.2d 676, 323 Mo. 1179—Allan 
V. Hargadine-McKittrick Dry Good.«» 
Co., 286 S.W. 16, 316 Mo. 254—Doo- 
dy V. California Woolen Mills Co , 
274 S.W. 692—Steele v. Kansas 
City Southern Ry. Co., 267 S.W. 
766, 302 Mo. 207—Moore v. King, 
178 SW. 124. 

Leavell v. Thompson, 176 S W. 
2d 864, 238 Mo.App. 130—Schuet- 
zel V. Grand Aerie Fraternal Or¬ 
der of Eagles, App., 164 S W.2d 136 
—Shell V. Conrad, App., 163 S.W. 
2d 384—^Alsup v. Henwood, App., 
137 S.W.2d 586, certiorari quashed 
State ex rcl. Alsup v Tatlow, 144 
SW.2d 140, 346 Mo. 1026—Blue v. 
Supreme Camp of American Wood¬ 
men. App.. 136 SW.2d 373—Kear- 
ley V. St. Louis Car Co., App., Ill 
SW.2d 976, certiorari quashed 
State ex rel. St, Louis Car Co. v 
Hostetter, 131 S.W.2d 668, 345 

Mo. 102—McAdoo v. Metropolitan 
Life Ins. Co.. 110 SW.2d 845, 233 
Mo App 900—Lindsay v. Francis, 
App., 107 S.W.2d 97—Molkenbur 
V, St. Louis Public Service Co, 103 
S.W 2d 660, 232 Mo.App. 266—Day 
v. Banks, App, 102 S.W.2d 946, 
opinion quashed in part on other 
grounds State ex rel Banks v. Hos¬ 
tetter, 126 SW.2d 835, 344 Mo 156 
—Hess V. Hessel, App , 102 S W 2d 
729—Marty v. Security Ben. Ass’n, 
App, 99 S.W.2d 132—Wollenberg 
V Equitable Life Assur Soc of U. 

S, App, 96 S.W.2d 67—Rose v. 
National Lead Co, App., 94 S W.2d 
1047—Oliver v. Lynn Meat Co, 
App., 93 S.W. 2d 114—Chaffin v. 
Kansas City, App., 92 S.W.2d 917 
—Taylor v. Kelder, App., 88 S.W. 
2d 436—Fowler v. Missouri, K. & 

T. R. Co.. App.. 84 S.W.2d 194— 
Garvin v. Union Mut. Life Ins. Co, 
App., 79 S.W 2d 496—Reynolds v. 
Grain Belt Mills Co., App., 78 S.W. 
2d 124—Howard v S. C. Sacks, 
Inc., App,, 76 S.W.2d 460—Graf v. 
Allen, App., 74 S.W.2d 61—Rickey 

V. New York Life Ins. Co., App., 71 
S.W.2d 88—Polkowskl v. St. Louis 
Public Service Co, App., 68 S W. 
2d 884—Taylor v. Missouri Natural 
Gas Co., App., 67 S.W.2d 107— 
Kemp V. Doe Run Lead Co., App., 
67 S.W.2d 768—Munsey v. Eagle 
Packet Co., App., 60 S.W.2d 764— 
Lampe v. Kansas City, App., 49 S 

W. 2d 627—Cox v. Terminal Rail¬ 
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road Ass’n of St. Louis, App., 43 
S.W.2d 671, affirmed 66 S.W.2d 685. 
331 Mo. 910—Gambling v. Missouri 
Pac. R. Co , App., 40 S.W.2d 766— 
Hill V. Missouri Pac. R. Co., App, 
40 S.W.2d 741—Daniel v. ^Etna Life 
Ins. Co., 36 S.W.2d 688, 226 Mo. 
App. 367—Weston v. American Nat. 
Assur. Co., App., 32 S.W.2d 789— 
Gardenhire v. St. Louis-San Fran¬ 
cisco R. Co., 31 S.W 2d 113, 224 
Mo. App. 686—Nelson v. Kansas 
City Public Service Co., App., 30 
S.W.2d 1044—Brown v. Shepard 
Elevator Co , App , 23 S.W 2d 1100 
—Erxleben v. Raster, App, 21 S. 
W.2d 196—Hoffman v. General Ex¬ 
change Ins Corporation, App, 16 
S.W.2d 716—Swift & Co. v. St. 
Louis Transfer Ry. Co., App, 15 
S W.2d 387—Dockery v. Wood- 
small, 11 S.W.2d 1057, 222 Mo. 
App. 1089—Hayward v People’s 
Motorbus Co . App., 1 S W.2d 252— 
Sikes V. Riga, 297 S.W. 727, 221 
Mo.App. 152—Ryon v American 
Car & Foundry Co, 297 S W. 430, 
220 Mo.App. 1142—Peterson v. 
Fleming, 297 S.W. 163, 222 Mo. 
App 296—Hope v. Costello, 207 S 
W. 100, 222 Mo.App. 187—Platte 
Valley Drainage Dist. of Worth 
County V. National Surety Co., 295 
SW. 1083, 221 Mo App 898—Mose- 
ley-Comstock Realty Co. v McClel¬ 
land, App., 294 SW. 103—Haworth 

V. St Louis-San Francisco Ry. Co., 
App, 293 SW. 608—Stokes v. 
Springfield Wagon Co, App, 289 
SW 987—Humphreys v St. Louis- 
San Francisco Hy Co, App, 286 

5 W. 738—Trimble v Price, App, 
282 S W. 89—Odell v St Louis-San 
Francisco Ry. Co., App., 281 S. 

W. 466—Hamilton v St Louis-San 
Francisco Ry. Co, App, 279 S W. 
177—King V. St. Louis-San Franci.s- 
co Ry. Co, App., 268 S.W 409— 
Fisher v. Webb-Kunzc Const. Co,, 
App., 263 S.W. 1022—Hestand v. 
Hamlin, 262 SW 396, 218 Mo App. 
122—^Woods V. C F. Bishop Poul¬ 
try Co., App, 259 S.W. 888—Smith 

V. Sims, App., 258 S W. 1032—Ham- 
mack V. Hill, 251 S.W. 432, 212 Mo. 
App. 193—Frost V. Central Busi¬ 
ness Men’s Ass’n, App, 246 S AV. 
628—Riggins v. Missouri Pac. R. 
Co.. 233 S.W. 67, 208 Mo.App. 26 
—Evans v. Clapp. App, 231 S.W. 
79—Rieger v. London Guarantee & 
Accident Co. of London, England, 
216 S.W. 920, 202 Mo App. 184— 
Bradford v. City of St. Joseph, 
App., 214 SW. 281, certiorari 
quashed State ex rel. City of St. 
Joseph V. Ellison, Sup., 223 S.W. 
671—Surbeck v. Surbeck, App, 208 
S.W. 645—Yoakum v. Atchison, T. 

6 S. F. Ry. Co, App., 199 S.W. 263 
—Barnes v. Houchin, App., 196 S. 

W. 60—Swigart v. Lusk, 192 S.W. 
138, 196 Mo.App. 471—Belt v. St. 
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contradicted by that of defendant,^ where the evi- i posed to physical law or the common experience of 
dence is of a substantial character® and is not op- | mankind.^® In other words, in considering a de- 


Louis, I M. & S. Ry. Co., App., 190 
SW. 1002—Albritton v. Kansas 
City, 188 S.W. 239, 192 Mo.App. 674 
—Barrett v. Delano, 174 S.W. 181, 
187 Mo.App 501—CJillogly v. Dun¬ 
ham, 174 SW 118, 187 Mo.App 
661—Brown v. Kansas City South¬ 
ern Ry. Co, 173 S.W. 73. 187 Mo 
App. 104—Edling v. Kansas City 
Baseball & PJxhibition Co., 168 S.W. 
908, 181 Mo.App. 327. 

N.M.—Paulos V. Janetakos, 72 P.2d 1, 
41 N.M. 634—Davis & Carruth v. 
Valley Mercantile & Banking Co., 
266 P. 36, 33 N.M. 295 
N.C.—Journigan v. Little River Ice 
Co., 63 S.E.2d 183, 233 N.C. 180 
Ohio—Elkins v. Wheeling & Lake 
Erie Ry Co, 113 N.E.2d 233. 160 
Ohio St. 47 

Tobin V Penn-Ohio Coach Lines 
Co., App , 34 N E 2d 1018. 

Okl —Miles v. Sparks. 262 P.2d 430— 
Carter Oil Co. v Johnston, 267 P. 
2d 817, 208 Okl. 564—Wiruth v. 
Hillcrest Memorial Hospital, 207 
P2d 782, 201 Okl 607—Phttinix 

Ins Co v School Dist No 132, 
228 P 489. 102 Okl 251—Annear v 
Swartz. 148 P 706, 46 Okl 98, L R. 
A 19ir,E 207. 

RI—Arava v. Bebe, 139 A. 302, 48 
R I 478 

Tex —Home Trading Co v. Hicks, 
Civ App., 296 S.W. 627, reversed on 
other grounds. Com.App , 11 S "W. 
2d 292 

Va—Bethea v Virginia Elec. & Pow¬ 
er Co. 33 SK 2d 651, 183 Va 873 
W.Va—P'ldeiity & Cas Co of N, Y 
V MiNamara, 36 S E 2d 402, 127 
WVa 731 
4 C J. p 761 note 76. 

Demurrer overruled 

(1) On appeal from overruling of 
demurrer to evidence, court accepts 
all evidence as true. 

Kan—Brewer v Hearno Motor 
PVeight Line.s, Inc., 297 P.2d 1108, 
179 Kan 732 

(2) The appellate court, In deter¬ 
mining whether refusing demurrer.s 
to evidence was error, must accept 
testimony in support of suit for in¬ 
juries, and decide whether there is 
suiMcient evidence for the Jury. 

Md.—Owners’ Realty Co. of Balti¬ 
more City v. Richardson, 148 A. 
643, 158 Md. 367. 

SvldeiLoe found untrue hy Jury 

Appellate court in considering a 
demurrer to the evidence cannot ac¬ 
cept as true such evidence as the 
jury has found to be untrue. 

Mo.—Marra v. Jones Store Co., App., 
170 S W.2d 441, quashed on other 
grounds 179 S.W.2d 19, 352 Mo. 630. 

raote admitted 

Where plaintiff has expressly and 
deliberately admitted certain facts 


in his pleadings or in his testimony, 
supremo court is justified in accept¬ 
ing such facts as true in passing on 
demurrer to evidence on appeal 
from judgment in favor of plaintiff. 
Mo—In re Thomasson's Estate, 144 
S.W.2d 79, 346 Mo 911. 

Facts taken as admitted 

Where a demurrer is sustained to 
plaintiff’s evidence, every fact which 
the evidence tends to show In the 
slightest degree must be taken as 
admitted. 

Mo.—City of St. Louis v. Nash. 260 

S. W. 985. 

ZUstruotion la nature of demurrer 

Plaintiffs’ evidence must be accept¬ 
ed as true in considering an assign¬ 
ment of error that the court failed to 
give defendant’s instruction in the 
nature of a demurrer to the evidence. 
Mo.—^Williams v Connecticut Fire 
Ins Co. App, 47 S.W 2d 207—Gar¬ 
ner V Woods, App, 24 S.W 2d 708. 
Motion for judgment on statement 
of counsel and pleadings has been 
considered in the nature of demurrer 
to the evidence. 

Ohio —Burn.s v. Employers Liability 
A.ss’n, App., 31 N E 2d 690, re¬ 
versed on other grounds Burns v. 
Employers' Liability A.ssur Corpo¬ 
ration, Limited, of London, Eng¬ 
land, 16 NE2d 316, 134 Ohio St 
222, 117 A LR 733. 

Within the limits of every reason¬ 
able inference, the reviewing court 
must accord testimony verity and 
give it probative value, in reviewing 
a demurr<‘r to the evidence 
Mich—Ballance v. Dunnington, 217 
NW. 329. 211 Mich. 383, 67 A.L.R. 
262 

8. Md —Pessagno v. Keyes, 122 A. 
661, 143 Md. 437. 

Mo —Robi&on v Chicago & E. I. Ry. 
Co., 64 SW2d 660. 334 Mo 81, cer¬ 
tiorari denied 54 S Ct. 558, 291 U.S 
682, 78 LEd 1069—Klaber v. La- 
har, 63 S W.2d 103. 

Citizens Bank of Liberty v. 
Thompson, 132 S.W.2d 700, 234 Mo. 
App. 448—^Wilhelm v. R. S Buchan¬ 
an Co , App . 131 S.W.2d 894—Cud¬ 
dy V. Shell Petroleum Corp , App, 
127 S W.2d 24, certiorari quashed 
State ex rel. Shell Petroleum Corp 
V. Hostetler, 166 S.W.2d 673, 348 
Mo. 841—Gabriel v. Farmers Mut 
Fire Ins. Co of Rock Tp., JcffjT- 
son County, App , 108 S AV.2d 628— 
Jones V. Chicago, B. & Q. R. Co., 
App., 100 SW.2d 617, reversed on 
other grounds 126 S.W.2d 6, 343 
Mo. 1104—Fowler v. Missouri, K. & 

T. R. Co., App, 84 SW.2d 194— 
Garvin v Union Mut Life Ins. Co., 
App., 79 SW.2d 496—Rickey v. 
New York Life Ins Co., App, 71 
S.W.2d 88—Polkowski v. St. Louis 
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Public Service Co., App., 68 S.W.2d 
884—Kemp v. Doe Run Lead Co., 
App, 67 S.W.2d 768—Nicholson v. 
Missouri Pac. R. Co., App., 297 S.W. 
996—Combs v. Standard Oil Co. of 
Indiana, 296 S.W. 817, 222 Mo App. 
180—Malone v. St. Louis-San Fran¬ 
cisco Ry. Co., 285 S W. 123, 220 
Mo App. 9—Fisher v. Webb-Kunze 
Const. Co., App., 263 S.W. 1022— 
Stratton v. Barnum, App., 263 S.W. 
476—Leer v. Continental Ins. Co. 
of New York, App., 260 S.W. 681— 
Frost V. Central Business Men’s 
Ass’n, App., 246 S.W. 628—Barnes 

V. Houchin, App., 196 S.W. 60. 

4 C.J. p 764 note 77. 

Appellate court will disregard all 
of the defendant’s evidence except 
that which is consistent with and 
may aid plaintiff’s case. 

Mo.—Stephens v. Kansas City Gas 
Co, 191 S.W.2d 601, 364 Mo. 835— 
Perdue v. Montgomery Ward & Co., 
107 SW.2d 12, 341 Mo. 252. 
Countervailing evidence or evidence 
unfavorable to plaintiff is disre¬ 
garded. 

Kan.—Dobson v. Baxter Chat. Co., 85 
P.2d 1, 148 Kan. 760. 

Mo —Eubank v. Kansas City Termi¬ 
nal Ry. Co., 142 S.W.2d 19, 346 
Mo 436. 

Defendant’s testimony regarded as 
false 

In considering a demurrer to plain¬ 
tiff’s evidence, the appellate court 
must regard defendant's testimony, 
where contradicted, as false 
Mo —Sohuetzel v. Grand Aerie Fra¬ 
ternal Order of Eagles, App , 164 S. 
W 2d 136—Smith v East St. Louis 
Ry. Co., App., 152 S.W 2d 201— 
Cox V. Terminal Railroad Ass’n of 
St. Louis, App, 43 S.W.2d 571, af¬ 
firmed 66 SW2d 686, 331 Mo 910— 
Bowdern v Rowland, App., 21 S W. 
2d 809—Glower v. Fldelity-Phenix 
Fire Ins Co. of New York, 296 S. 

W. 257, 220 Mo.App 1112. 

Evidence inconsistent with own tes¬ 
timony 

Mo—Neal v. Kansas City Public 
Service Co., 184 S.W 2d 441, 353 
Mo. 779. 

9. Mo—Miller v. Missouri, etc, Tel. 
Co, 126 SW. 187, 141 Mo App. 462 
—Walker v. Lewis, 124 S.W. 567, 
140 Mo App. 26. 

10. Mo.—Slabon v St. Louis Car Co , 
App , 138 S.W.2d 673, opinion quash¬ 
ed on other grounds State ex rel. 
St. Louis Car Co. v. Hughes, 1B2 
S W.2d 193, 348 Mo. 125, conformed 
to Slabon v. St. Louis Car Co., 
App., 153 S.W.2d 827—Shelley v. 
Hall Drive It Yourself Co.. App., 
112 S.W.2d 904—Jones v. Chicago, 
B. & Q. R. Co., App., 100 S.W.2d 
617, reversed on other grounds 125 
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murrcr to the evidence, the appellate court is to 
view it as though the demurrant had admitted all 
that could reasonably be inferred by the jury from 
the evidence given by the other party^i and as 
though he had waived all the evidence on his part 
which contradicts that offered by the other party.^* 
These rules do not authorize the reviewing court to 
speculate and guess.^^.s 

Where the record does not purport to contain all 
the evidence, the action of the lower court in sus¬ 
taining a demurrer to the evidence must be presumed 
to be correct and where the record shows a de¬ 
murrer to the evidence, argument of counsel, and 
judgment pronounced without objection, it will be 
presumed that, if there was no formal joinder on the 


demurrer, joinder was waived.!^ So, also, where 
appellant did not press a demurrer to the evidence 
or assign error on the refusal thereof, it must be 
assumed on appeal that the demurrer was properly 
overruled.^® 

§ 1559(3). - Dismissal 

It will usually be presumed that the proceedings to 
obtain a dismissal, If granted, were regular, although on 
dismissal, the plaintiff's pleadings and evidence must be 
viewed in their most favorable light. 

It will usually be presumed in support of a judg¬ 
ment or decree of dismissal, in the absence of a 
showing to the contrary, that the proceedings to 
obtain it were regular^® and that the order was based 
on some good and sufficient ground^^ or was entered 


S.W.2d 5, 343 Mo. 1104—Oliver v. 
Lynn Meat Co.. App. 93 S.W 2d 
114—Garvin v. Union Mut. Life 
Ins. Co., App., 79 S.W.2d 496— 
Howard v. S. C. Sacks, Inc., App.. 
76 S.W.2d 460—Cox v. Terminal 
Railroad Ass'n of St. Louis, App., 
43 S.W.2d 671, affirmed 65 S W.2d 
686, 381 Mo. 910—^Weston v. Ameri¬ 
can Nat. Assur. Co., App., 32 S.W. 
2d 789—Gardenhire v. St Louls- 
San Francisco R. Co, 31 S W.2d 
113, 224 Mo.App. 686—Erxlebcn v. 
Kaster, App., 21 S.W 2d 196—Evans 
v. Clapp, App, 231 S W. 79—Brad¬ 
ford V. City of St. Joseph, App., 
214 S.W. 281, certiorari quashed 
State ex rel. City of St. Joseph v. 
Elliso, 223 S.W. 671—Yoakum v. 
Atchison. T. &, S. F. Ry. Co., App.. 
199 S.W. 263—Swigrart v. Lusk, 192 
S.W. 138, 196 Mo.App. 471. 

4 C.J. p 764 note 79. 

11. Mo.—Young: v. City of St. Jo¬ 
seph. App., 4 S.W.2d 1104. 

Va—McDaniel v. Daves, 123 S.E. 663, 
139 Va. 178. 

W.Va.—Conner v. Jarrett, 200 S.E 
39. 120 W.Va. 633. 

4 C.J. p 766 note 81. 

Bigrht to rsjaot tsstimoay 
In considering defendant's demur¬ 
rer to the evidence, the appellate 
court must regard the Jury's right 
to believe only part of the testimony. 
Mo—Whitley v. Stein, App., 34 S.W. 
2d 998. 

12 . Va.—Virginia Min., etc., Co. v. 
Hoover, 4 S.E. 689, 82 Va. 449. 

12.5 Mo.—Smith v. Metropolitan Life 
Ins. Co., App., 108 S.W.2d 996. 

13. Kan.—Missouri, etc., R. Co. v. 
Sheppard, 82 P. 787, 72 Kan. 638. 

Mo.—State ex rel. State Social Se¬ 
curity Commission v. Butler's Es¬ 
tate. 181 S.W.2d 768. 363 Mo. 14 
Colorado MUling & Elevator Co. 
V. Rolla Wholesale Grocery Co., 
App., 102 S.W.2d 681. 

Okl. —Lorance v. Home Building & 


Loan Ass'n, 68 P.2d 416, 180 Okl. 
168 

14. Ala.—Gluck v. Cox, 8 So. 161, 
90 Ala. 331. 

15. Mo.—Keyes v. Chicago. B & Q 
R. Co., 31 S.W.2d 60, 326 Mo. 236. 

16. Cal.—Coburg Oil Co. v. Russell, 

223 P 2d 306, 100 C.A.2d 200— 

Boyer v. City of Long Beach, 191 
P. 36. 47 C A. 617 

Colo—Bonham v. City of Aurora, 294 
P.2d 267, 133 Colo 276—Moedy v. 
Moedy, 276 P.2d 663, 130 Colo 464 
Ill—Russell V. Louis Melind Co, 108 
N.E2d 604, 348 Ill App 188. 

Lie.— Davis v. Cass, 142 A. 377, 127 
Me. 167. 

LIo.—^Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452 
4 C.J. p 762 note 37. 

Bookot entry, ‘'Dismissed for want 
of service,” created the presumption 
nfter a lapse of fourteen months that 
the dismissal was in due course. 

Lie—Davis V. Cass, 142 A. 377, 127 
Me. 167. 

rallnre to show motion 

In view of Rev.L. 4922, 6366, 
and the presumption in favor of Ju¬ 
dicial proceedings, a Judgment of 
dismissal is sufficient without a re¬ 
cital in the record that a motion to 
dismiss had been made. 

Nev.—Raine v. Ennor, 158 P. 133, 
39 Nev. 365. 

Misintszprstatioa of statnto 

The supreme court cannot assume, 
in the absence of evidence, that the 
trial Judge Interpreted a plainly di¬ 
rectory statute, authorizing circuit 
courts to dismiss actions not brought 
to trial within five years, as manda¬ 
tory. 

Wis.—Wisconsin Lumber & Supply 
Co. V. Dahl, 262 N.W. 714, 214 Wls. 
187. 

Statsmont In report that the case 
was dismissed by the clerk is insuffi¬ 
cient to overcome the presumption 
that the case was dismissed by court 
order in due course. 
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Me—Davis v. Cass, 142 A. 377, 127 
Me. 167. 

17. Ark —Hale v. Road Imp. District 
No. 1, 230 S.W. 279, 148 Ark 310— 
Edgar v. Brown, 204 S W. 598, 134 
Ark. 605. 

Cal—Hernandez v. National Dair.v 
Products Co., 272 P.2d 799, 126 C. 
A 2d 490—Brock v. Fouchy, 172 i’ 
2d 946, 76 C.A 2d 363—Hosnor v. 
Skelly, 164 P 2d 673, 72 C A 2d 467 
—Cunha v. Anglo California Nat. 
Bank of San Francisco, 93 P 2d 57J. 
34 C A 2d 383 

Ill—Dray v. Department of Public 
Works and Buildings, 163 NE 344, 
332 Ill 173—Lunt v Lorscheider, 
121 NE 237, 286 Ill. 589. 

Brandt v. St. Paul Mercury In¬ 
demnity Co, 1 NE2d 873, 285 Ill. 
App 212 See Wolf, Sayes A* Hel¬ 
ler V. Tessem, 198 Ill App. 285 
Mass—Pinson v. Potter, 10 N.E 2d 
136, 298 Mass 109 

Mich—Brouwers v. Allied Paper 
Mills, 278 NW. 655, 283 Mich. 478 
N.Y.—Wechsler v Bowman, 34 N.E 
2d 322, 285 N.Y. 284, 134 A L R. 
1337, reargument denied 35 N E 2d 
930, 286 NY. 682. 

NC—Ionic Lodge No. 72, F & A A. 
M., V. Ionic Lodge Free Ancient & 
Accepted Masons No. 72 Co , 59 S E 
2d 829, 232 N.C. 252, reheard 62 
S E.2d 73, 232 NC 648 
Or—Welth v. Klein, 298 P. 902, 136 
Or. 201. 

Tex.—Fate-Root-Heath Co v, How¬ 
ard Kenyon Dredging Co , Civ App , 
117 S.W.2d 647, error dismissed 
Wash.—Kingwell v. Hart, 275 P.2d 
431, 46 Wash.2d 401. 

Wis.—Nitka V. Van Camp. 40 N.W.2d 
670, 266 Wis, 119. 

4 C.J. p 762 note 38. 

BsUsf ia snpportlag affidavits assnm- 

•d 

The appellate court must assume 
that the court below, granting mo¬ 
tion to set aside Judgment of dis¬ 
missal on allegations in affidavits, 
believed the allegations to be true. 
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by consent.^^ 

Where there are both valid and invalid grounds 
for dismissal, it will be presumed on appeal that the 
dismissal was on the valid grounds only.^® In other 
words, the burden is on appellant to show that the 
judgment or decree of dismissal was erroneously 
entered,^® and, where the record docs not show the 
ground of a judgment of dismissal, there is no pre¬ 
sumption against the correctness of the judgment 
and it will be assumed that the dismissal was on 
any or all of the grounds sufficiently established by 
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the proof.21-6 

On the other hand, where the complaint is as to 
a failure of the lower court to dismiss, it will be pre¬ 
sumed, in the absence of a showing to the contrary, 
that there was sufficient reason for not dismissing 
the case^^ or that the proceedings with respect there¬ 
to were irregular,23 and all aspects of the entire case 
favorable to plaintiff must be considered.23.5 The 
appellate court must assume the truth of all allega¬ 
tions of the complaint and reasonable inferences to 
be drawn therefrom,23.io and where defendant 


Cal.—^Heca v. Conner, 266 P. 180, 203 
C. 504. 

Szerolse of diacretloa 

NH.—Thistle v. Halstead, 68 A.2d 
603, 95 N.H. 87. 

railnre to movo for oontlniuuioo pre- 
nuned 

On appeal it will be presumed in 
support of Judgment of dismissal 
that on plea in abatement plaintifC 
did not move for continuance to 
make necessary parties, where it did 
not appear of record. 

Tex—City of Ft. Worth v. Cotton, 
Civ.App, 198 S W. 1016. 

18. Ark—Turner v. Vaughan, 238 
S.W. 1059, 162 Ark. 476. 

Ill—See Caveglia v. Vieno, 193 Ill. 
App. 398 

Pa—Davis v Hillman, 120 A. 246, 
281 Pa 150 

Authority of plaiatiiri attorneys 
presumed 

On appeal without a statement of 
facts from judgment for defendant 
in a suit to set aside dismissal of 
plaintiff’s prior action, the reviewing 
court would presume, in support of 
the Jury’s finding that plaintiff’s at¬ 
torneys were authorized to agree to 
dismissal of the action, that suffi¬ 
cient evidence, independent of plain¬ 
tiff’s contract with plaintiffs attor¬ 
neys, which allegedly denied attor¬ 
neys’ authority to agree to dismissal, 
was offered to support finding. 

Tex —Giles v. Texas Employers’ Ins 
Ass’n, Civ.App, 79 S.W.2d 931. 
2>isooutinuanoe 

(1) If, upon defendant's applica¬ 
tion, the court of common pleas re¬ 
fuses to disregard discontinuance 
entered by plaintiff without leave 
preliminarily secured, it will be pre¬ 
sumed that such court believed the 
action to be proper, and, in the ab¬ 
sence of abuse of Judicial discretion, 
its order will be upheld. 

Pa. —Davis v. Hillman, 126 A. 246, 
281 Pa. 160. 

(2) Where plaintiff discontinues as 
to one of defendants sued as Joint 
tort-feasors, leave of court is to be 
presumed, in absence of objection to 
entry of discontinuance or motion to 
strike it off. 

Pa.—Bausewine v. Norristown Her¬ 


ald, 41 A.2d 736, 361 Pa. 634. cer¬ 
tiorari denied 66 S Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

Voluntary dismissal 

On appeal taken on the Judgment 
roll which did not show that plain¬ 
tiff’s request for voluntary dismissal 
was entered in the clerk's register, 
reviewing court would presume in 
support of Judgment obtained by de¬ 
fendant dismissing the action that 
such entry was not made and the 
purported dismissal was not effective 
at the time judgment was entered. 
Cal —llauptman v. Heebner, 94 P.2d 
48, 34 C A.2d 600. 

19. Ill —Wallach v. Billings, 196 Ill. 
App 606, 619, affirmed 116 N.E 
382, 277 Ill. 218. 

Tex —II J. Murrell & Co. v. Ed¬ 
wards, Civ.App., 179 S.W. 632. 

20. Cal—Utz V. Aureguy, 241 P.2d 
639, 109 C.A.2d 803. 

Ill—Lawler v. Schilling, 268 Ill.App. 
17. 

RI—Minuto V. Boghosian, 179 A. 

712, 66 KI. 201. 

Showing of error required 

(1) In a suit to subject certain 
land to the payment of a Judgment, 
where plaintiff’s petition was dis¬ 
missed, the dismissal will nut be in¬ 
terfered with on appeal in the ab¬ 
sence of facts showing error in the 
record, the presumptions being in fa¬ 
vor of the court’s holding 

Iowa—Le Sell v Mendenhall, 171 N. 
W. 162, 186 Iowa 980 

(2) Dismissal for failure to obey 
an order to make pleading more defi¬ 
nite or to attach a document thereto 
is not reversible error, except on 
showing that the order was errone¬ 
ous 

Okl —Graham v. Sultan, 250 P. 1027, 
122 Okl. 62. 

21. Md.—Carter v. Carter, 114 A. 
902, 139 Md. 266. 

Mont.—Union Bank & Trust Co. of 
Helena v. State Bank of Town¬ 
send, 62 P.2d 677, 103 Mont. 260. 

4 C J. p 762 note 39. 

Xioouveutlonal demand 

Where trial Judge dismissed plain¬ 
tiff’s suit and said nothing about 
reconventional demand, demand was 
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considered on appeal as being dis¬ 
missed. 

La —Cusimano v. Giannobile, App., 
16 So.2d 87. 

21.6 Ky.—Sword v. Scott, 169 S.W. 
2d 825. 293 Ky. 630 

Tenn —State v. Bone, 203 S.W.2d 
362, 186 Tenn 78. 

Order of dismiasal not printed in ap¬ 
pendix 

N.J —Zurcher v Modern Plastic Ma¬ 
chinery Corp, 93 A 2d 778, 24 NJ. 
Super. 168, affirmed 97 A.2d 437, 12 
N.J. 465. 

22. Ala—Black v. Ryan, 69 So. 633, 
194 Ala. 667. 

Ark.—Guenther v. Guenther, 268 S. 

W.2d 662, 222 Ark 278 
Cal —Collins v. Bridge Inv. Co, 123 
P 2d 436, 20 C.2d 62. 

Ind—Stamper v Link, 69 NE.2d 600, 
117 Ind App. 212, modified on other 
grounds 71 N E 2d 128, 117 Ind. 
App. 212. 

N.Y—O’Neal v. Seifert, 288 N.Y S. 

126, 248 App.Div. 638. 

Wash.—^Ziniewicz v. Department of 
Labor and Industries, 161 P.2d 315, 

23 Wash.2d 436. 

23. Okl.—Mandler v. Rains, 174 P. 
240, 70 Okl. 224 

Utah—Yusky v. Chief Consol. Min¬ 
ing Co , 236 P. 452, 65 Utah 269. 
Affirmative answer presumed on ilia 
Where an order overruling a mo¬ 
tion to dismiss recited that defend¬ 
ants had filed cross actions, and one 
defendant’s answer was filed the 
same day, the court may presume 
the answer was on file when the 
court made the order, so that a dis¬ 
missal on the basis of a nonsuit was 
not In order. 

Tex.—Cornelius v. Early, Civ.App., 

24 S W.2d 767, affirmed Early v. 
Cornelius, 39 S W.2d 6, 120 Tex. 
335. 

23.5 N.J.—Knapp v. Seton Inn, Inc., 
68 A.2d 770. 6 N J Super. 226. 
Wash—Blancher v. Bank of Cali¬ 
fornia, 286 P.2d 92, 47 Wa8h.2d l— 
Hopper V Gallant, 282 P.2d 1049, 
46 Wash 2d 562. 

23.10 N.Y.—Santa’s Workshop, Inc. 
V. Sterling, 122 N.Y.S 2d 488, 282 
AppDlv. 328. 
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moves to dismiss at the close of plaintiffs cas^, and, court must assume the truth of the allegations there- 

although the trial court does not expressly rule on of.25 On a judgment of dismissal on the plead- 

the motion, it resolves the issues and renders judg- ings where only some of the defendants have an- 

ment on the merits for plaintiff, it will be assumed swered, the reviewing court will assume that it was 

that the motion was overruled.^^-iB not the intention of the trial court to affect plain- 

Furthermore, the appellate court cannot assume eights against defendants who had not an- 

that a plaintiff dissented from an order dismissing “o* the court.^--® 

his complaint so as to entitle himself to a review of Dis„^isscd for want of prosecution. Generally an 
the order without an exception thereto. appellate court will indulge presumptions in favor 

Dismissal on pleadings. Where the judgment of of the correctness of a judgment or decree of dis- 
dismissal is entered on the pleadings, the reviewing missal for want of prosecution but it will not, 


Wash.—Hopper v. Gallant, 282 P.2d 
1049, 46 Wash.2d 552. 

All evldanoa favorlBiflr plaintiff will 

be accepted as true. 

N J.—Guzzl V. Jersey Central Power 
& Light Co., 90 A.2d 23, 20 N.J.Su- 
per. 296, reversed on other grounds 
96 A.2d 387, 12 N.J. 251-—Schaner- 
man v Everett & Carbin, Inc, 87 
A.2d 28, 18 N J.Super. 248, reversed 
on other grounds 89 A.2d 689, 10 
N.J. 215. 

S3.15 Mo—Lucas Hunt Village Co. 
v. Klein, 218 S W.2d 695, 358 Mo. 
1054. 

04. N Y.—Lichtbach v. Kelbach. 186 
N.Y.S. 126. 

26. Cal —Neff v. New York Life Ins 
Co, 180 P2d 900, 30 C.2d 166, 171 
ALR 663. 

Pruitt V. Fontana, 300 P 2d 371, 
143 C.A 2d 676—Sipe v McKenna. 
200 P 2d 61, 88 C A 2d 1001, 

Colo.—("larke v. Equitable Life As- 
sur Soc. of U. S, 39 P.2d 785, 96 
Colo 134. 

Ill —Gurnelt v. Mutual Life Ins. Co 
of New York, 268 Ill.App. 618, af¬ 
firmed 191 N.E. 250, 366 Ill. 612. 

Iowa—Smith v. Flowers, 169 N.W. 
698, 185 Iowa 46. 

Ky.—Cecil v. Kentucky Livestock 
Ins. Co, 176 SW. 986 166 Ky. 211. 

La.—Dugas v. New York Casualty 
Co., 169 So 672, 181 La. 322— 
American Heating & Plumbing Co. 
V West End Country Club, 131 So. 
466, 171 La. 482. 

Mich.—Dailey v. River Raisin Paper 
Co.. 267 NW. 867, 269 Mich. 443. 

N.Y —Nusbaum v. Nusbaum, 113 N. 
Y.S.2d 440, 280 App Div. 316—De 
Waal V Jamison, 163 N.Y.S. 1046, 
176 App.Dlv. 766. 

Wlederman v. Verschleiser, 169 
N Y.S. 226, 96 Misc. 276: 

Pa—Commonwealth ex rel. Shumak¬ 
er V. New York & Pennsylvania 
Co., 79 A.2d 439, 367 Pa. 40. 

Tex —Carey v. Looney, 261 8.W. 

1040. 113 Tex. 93. 

Grayson v. Johnson, Civ.App, 
181 S W.2d 312—Sowell v. Best, 
Civ.App , 146 S.W.2d 817—Jasper 
County Lumber Co. v. Biscamp, 
Clv.App.. 77 S.W.2d 671. 


AUagatioiLS of movant’s plea of la- 
tervantloa must be accepted as true, 
on appeal from an order dismissing 
motion to set aside orders setting re¬ 
ceivership interventions for trial. 
Tex.—Foster v. Little Motor Kar 
Co.. Civ.App., 290 S.W. 228. 
Am oadsd oomplaiat 
Motion to dismiss amended com¬ 
plaint was admission of truth of its 
allegations, and. for purpose of ap¬ 
peal from order dismissing action, 
facts as alleged would be taken as 
established. 

Del—E. I Du Pont De Nemours & 
Co. V. Clark, 88 A 2d 436, 32 Del. 
Ch. 627. 

Oa dafaadaat’s appaal from dis¬ 
missal of a petition for insufficiency 
in a certain respect, in view of un¬ 
questioned adverse ruling on other 
ground of motion, and the state of 
the record, it would be assumed that 
the court decided and defendant con¬ 
ceded that the petition was other¬ 
wise sufllcient 

S.C —National Loan & Exchange 
Bank of Columbia v. Argo Devel¬ 
opment Co., 139 SE. 183, 141 S.C 
72. 

Whore alleged defease la deaied la 
reply 

It would be Improper to consider 
as proved on plaintiff’s appeal from 
dismissal of an action certain alleg¬ 
ed defenses in substance denied by 
plaintiff’s replies, as to which no 
supporting evidence was introduced 
Wash.—Blanc's Caf6 v. Corey, 188 P. 
769, 110 Wash. 242. 

Where plaiatiffa were required la 
district court to produce evidence to 

establish their cause of action, even 
though defendants were in default 
of pleading to the petition, on appeal 
from Judgment of dismissal, plain¬ 
tiffs were entitled to the advantage 
of the facts well pleaded by them 
and any additional material facts 
shown by the evidence received with¬ 
out objection. 

Neb.—Board of Trustees of York Col¬ 
lege V. Cheney, 63 N.W.2d 177, 168 
Neb. 292. 

25.6 Ky.—Perkins v. Mitchell, 104 
S.W.2d 1079, 268 Ky. 307. 
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26. Cal.—^Waymlre v. California 

Trona Co, 168 P. 663, 176 C 396. 

Neustadt v. Skernswell, 221 P.2d 
694, 99 C A 2d 293. 

4 C.J. p 762 note 40. 

Ahuss of disoratioa must appear 
Ruling of the trial court on ap¬ 
plication to dismiss an action under 
statute, because of failure to bring it 
to trial, will not be disturbed on ap¬ 
peal except for abuse of discretion. 

N D.—Quinn Wire & Iron Works v. 

Boyd, 202 N W. 852, 62 N.D. 273. 
Failure to ask leave to proceed pre¬ 
sumed 

On appeal from an order dismiss¬ 
ing, for lack of prosecution, a suit 
against resident and nonresident de¬ 
fendants, where it does not appear 
that plaintiff requested to be permit¬ 
ted to proceed as against resident 
defendants who had been served, it 
will be presumed, in favor of the ac¬ 
tion of the trial court in dismissing 
the suit for want of prosecution, that 
he did not so request. 

Tex—Cain v. Wharton, Civ.App., 196 
S.W 952, error refused 
Plliug of motion prosumad 
La—Long v. Chailan, 199 So. 222, 

196 La. 880. 

ZU ahsencs of any showing that 
continuances were at request of trial 
court, appellate court could not as¬ 
sume that trial court would be unfair 
enough to dismiss a case for lack of 
prosecution, where failure to get 
case to trial was due, not to plain¬ 
tiff’s lack of diligence, but to pres¬ 
sure of business in court or to 
court’s own action. 

Cal.—Simoninl v. Jay Dee Leather 
Products Co., 193 P.2d 53, 86 C A. 
2d 265. 

Zntendmsnt favors Judgment 

Every intendment being in favor 
of a Judgment, defendant cannot be 
deemed to have acquiesced in plain¬ 
tiff’s motion to set the cause, there¬ 
by waiving the right to require a 
dismissal of the cause for want of 
prosecution under Code 9 683, where 
such acquiescence is not shown. 

Cal.—Boyd v. Southern Pac. R. Co., 

197 P. 68, 186 C. 344 

Testimony as to delay presumed true 
On review, a presumption exists. 



5 C.J.S. 

from mere lapse of time, presume, in support of a 
decree of dismissal, that a certain number of terms 
of court were held.27 Where, on the other hand, 
the appeal is from a failure of the lower court to 
dismiss, presumptions will be indulged in support of 
the action of the court^* so that, if the lower court 
denied a motion to dismiss for want of prosecution, 
but the record does not contain all the affidavits in¬ 
troduced in opposition to the motion, the appellate 
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court is bound to presume that the showing made to 
the lower court rebutted the presumption of want of 
diligence arising out of long delay.29 

Dismissal for insufficiency of evidence. On ap¬ 
peal from a judgment of dismissal of the bill, peti¬ 
tion, or complaint at the close of plaintiff's case, 
the evidence must be considered and reviewed in the 
light most favorable to plaintiff,30 or most strongly 


in favor of the trial court’s Judg¬ 
ment sustaining a motion to dismiss 
a suit for want of prosecution, that 
defendants’ testimony of Injury 
caused by delay is true. 

Tex.—Miller v. Kountze Corporate 
School I>ist., ComApp, 64 S.W.2d 
344. 

Without prejudlo* 

Where original suit on note was 
dismissed for lack of prosecution and 
thereafter plaintiff brought suit 
against same defendant on same 
note and recovered Judgment, but 
order of dismissal was not in record 
and plaintiff asserted in his brief 
that order of dismissal was made 
without prejudice and such assertion 
was not challenged by defendant, ap¬ 
pellate court would assume that or¬ 
der was made without prejudice. 

Tex —Clark v Sayre Oil Co, Civ 
App., 204 S W 2d 141, error refused 
no reversible error. 

ViLreasonable delay 

Court is bound to presume in favor 
of correctness of Judgment dismiss¬ 
ing complaint for unreasonable delay 
unless plaintiff puts such facts on 
record as to make it appear that trial 
court erred 

Ark—Chandler v Furlow, 192 S.W 
2d 764, 209 Ark 852 

27. Va—Pitts V. Tidwell, 3 Munf 
88, 17 Va 88 

28. Cal—Richmond v Julian Con¬ 
sol Mining Co, 169 P. 366, 176 C. 
600 

Paillct V. Vroman, 126 P.2d 419, 
52 C A.2d 297. 

29. Wash—Gibbens v. Nipp, 141 P 
689, 80 Wash 332 

30. Ark—Missouri Pac. R. Co. v. 
United Brick & Clay Workers Un¬ 
ion, Local No. 602, 238 S W.2d 945, 
218 Ark. 707. 

Cal—Karallis v Shenas, 107 P.2d 
396, 41 C A 2d 694. 

Fla —Wodonos v. Wodonos, 62 So 2d 
78—Knight V. City of Miami, 173 
So 801, 127 Fla 686. 

[owa.—Fritz v. Wohler, 78 N.W.2d 
27—Brown v. Schmitz, 22 N.W.2d 
340, 237 Iowa 418. 

Mich.—Trune v. Grahl, 60 N.W.2d 
129, 337 Mich. 659. 

Minn.—^Anderson v. Sears, Roebuck 
& Co., 26 N.W.2d 366, 203 Minn. 1 
Miss.—Rhyne v. Oammil, 60 So.2d 
600, 216 Miss. 68. 


N J —Holly V. Meyers Hotel & Tav¬ 
ern, 83 A.2d 460, 15 N.J.Super. 381, 
reversed on other grounds 89 A.2d 
6, 9 N.J, 493. 

N.M.—^Williams v. City of Hobbs, 
249 P.2d 766, 66 N.M. 733—Sando¬ 
val County Board of Education v 
Young, 94 P.2d 608, 43 N.M. 397— 
Davis & Carruth v. Valley Mercan¬ 
tile & Banking Co., 265 P. 35, 33 
NM. 296. 

NY.—Andersen v. Bee Line, Inc., 161 
NY.S.2d 633. 1 N.Y 2d 169, 134 
NE2d 457—Scheuer v. Scheuer, 
126 N.E.2d 656, 308 N.Y. 447— 
Dillon v Rockaway Beach Hospital 
& Di.spen.sary, 30 N.E 2d 373, 284 
NY. 176—Kevins, Inc. v. Kasmach. 
18 N.E 2d 294, 279 NY. 323—Lay¬ 
er V. City of Buffalo, 8 N E 2d 307, 
274 N.Y. 135—C. Bahnsen & Co v. 
Gerst, 139 NE 563, 236 NY 426. 

Boardwalk Stores Corp v Moses, 
56 NYS2d 303, 269 App.Div 911, 
506—Bloom v. Dalu Corp, 64 N. 
yS.2d 831, 269 App Div 192—Peo¬ 
ple ex rel. Transboro Realty Corp 
V Miller, 63 N Y S 2d 868, 269 App 
Div 72—James F Walsh Paper 
Corp. v. Crystalcote, Inc, 34 N.Y. 
S 2d 646, 264 App Div. 762, affirmed 
47 NE2d 60, 289 N.Y. 798—Bunts 
v. Stoiber, 31 N.Y S 2d 674, 263 

App Div. 161—Angueira v Brook¬ 
lyn & Queens Transit Corp., 31 N 
YS2d 168, 263 App Div. 43—Na¬ 
tional Surety Corp. v. Lybrand, 9 
NYS.2d 664, 266 App.Div 226— 
Lowenfeld v. Rozenoer, 9 N Y S 2d 
409, 266 App Div. 899, reargum^nt 
denied 10 N.Y.S.2d 864, 266 App. 
Div 922—Bay Apartments v. Len¬ 
to, 292 NYS. 762, 249 App Div 
856—Bland v. Kaufman, 292 NYS 
697, 249 App Div. 842—Mathews v 
Mutual Life Ins. Co. of New York, 
271 N.Y.S. 321, 241 App Div. 843— 
Rose V. Rose, 271 N.Y.S. 6, 241 
App Div. 3—Campbell v. New York 
Cent. R. Co, 229 N Y.S. 767, 224 
App Div. 148—Stearns v. Stoll- 
werck Chocolate Co, 221 N.Y S. 
512, 220 App Div. 266. 

Gubernick v. Interborough Rapid 
Transit Co, 205 N.Y.S. 31, 123 

Misc 163. 

Lifahitz v. Third Ave. Ry Co, 
179 NYS. 631—Robinson v New 
York City Ry. Co, 90 N.Y S. 368. 

N C —Anderson v American Ry. Ex¬ 
press Co., 121 SE 354, 187 N.C 
171—Erskine v Chevrolet Motors 
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Co., 1X7 SB. 706, 185 N.C. 479, 8* 
A.L.R. 196—Bellamy v. Bladen 
County Lumber Co, 111 S.E. 773, 
183 N.C. 433—Weathers v. Baldwin, 
111 S.E. 183, 183 N.C. 276—Munick 
V. City of Durham, 106 S E 666, 
181 NC. 188—Spry v Kiser, 102 
SE. 708, 179 N.C 417—Angel v. 
Carolina Spruce Co., 101 S.E. 384, 
178 N.C. 621—Ha.ssell v. Daniels, 
Pugh & Co., 97 SE. 148, 176 N.C. 
99—Midgette v. Basnlght, 91 S.E. 
363, 173 NC. 18—Garrett v. South¬ 
ern Ry. Co, 90 SE. 903, 172 N C. 
737, LRA1917P 885—Cone v. 
United Fruit Growers* Ass'n, 88 S. 
E 860, 171 NC 630 
Ohio—Thompson Heating Corp. v. 
Hardware Indemnity Ins. Co. of 
Minnesota, 60 N.E.2d 671, 72 Ohio 
App. 65. 

Or—Hovedsgaard v. Grand Rapids 
Store Equipment Corporation, 5 P. 
2d 86, 138 Or. 39 

Tenn—Fields v Gordon, 203 SW.2d 
934, 30 Tenn App 110 
Utah—Wightman v. Mountain Fuel 
Supply Co, 302 P 2d 471, 5 Utah 
2d 373. 

Va —Horsley v. Chesapeake & O. Ry. 

Co, 61 SE.2d 868, 191 Va. 628 
Wash—Shellenberger v. Zeman, 297 
P.2d 247, 48 Wash 2d 885—Lee v. 
Sievers. 271 P 2d 699, 44 Wash 2d 
881—Wydenes v. Dykstra, 238 P.2d 
1198, 39 Wash 2d 766—Russell v. 
Jackson, 221 P 2d 516, 37 Wash.2d 
66—Dupea v City of Seattle, 147 
P 2d 272, 20 Wash 2d 285—Smith v. 
Manning’s, Inc, 126 P 2d 44, IS 
Wash 2d 673—Quackenbush v. 
Slate, 121 P2d 331, 12 Wash.2d 
201—Jordan v Skinner, 60 P.2d 
607, 187 Wash. 617—Tjosevig v. 
Butler, 38 P.2d 1022, 180 Wa.sh. 
151—-Wold V. Gardner, 294 P. 674, 
164 Wa.Mh 666. 

Wyo.— Corpus Juris Bscuj&dum oltsd 

in Hawkey v. Williams, 261 P.2d 
48, 66, 72 Wyo. 20. 

4 C J. p 762 note 43. 

Complaint dlsmlsssd as matter of 
law 

Where the court did not Intend to, 
and did not, decide a question of 
fact, but dismissed the complaint as 
a matter of law, appellant is entitled 
to the most favorable construction 
of the evidence on appeal. 

NY—Wheeler v. Lewis, 196 N Y.S. 
817, 203 App.Div. 222. 
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lor plaintiff;*®-® and every reasonable inference i evidence must be taken as true.** Where there is 
must be drawn therefrom in his favor*^ and his | no evidence before the appellate courti however, it 


OontnUliotorj ft&dlBff* aiar«ff»ra«4 

On appeal from dismissal on mer¬ 
its. flndinffs most favorable to plain- 
tiif will be accepted, and contradic¬ 
tory flndingrs disreerarded. 

N.T.—Gravenhorst v. Turner, 213 N. 
Y.S. 468, 216 App.Div. 617. 
Bismisssa of bill la sanity had ef¬ 
fect of nonsuit at law. 

Pa.—^Walacavage v. Walacavage, 77 
A 2d 723, 168 Pa.Super. 334. 

Where oonstltntloaal objeotloa to 
evldeaoe was overruled, it was pre¬ 
sumed that a motion to dismiss at 
the close of plaintifT’s evidence was 
grranted on other than constitutional 
grounds. 

Mo.—Samuel Haas Trimmed Hat Co. 
V. Service Ass’n, 297 S.W. 129, 222 
Mo.App. 307. 

dOJB N.J.—FenninflT v. American 

Type Founders, 109 A.2d 689, 33 
N.J.Super. 167. 

31. Fla.—Llpp V. Lipp, 47 So.2d 488 
Mo—Fadem v City of St. Louis. 

App., 99 S.W.2d 611 
Neb.—Oleson v Albers, 266 N.W. 
632, 130 Neb 823, 105 A.L R 714 
—Kimble v, Roeder, 214 N.W. 1, 
116 Neb. 689 

N.J—Mount V. Recka, 114 A.2d 289, 
35 N.J.Super 374—Philpot v 
Rhlnesmlth, 71 A 2d 219, 6 N.J Su¬ 
per. 324—Beasley v. Hudson Bus 
Transp. Co, 68 A 2d 639, 6 N.J Su¬ 
per. 181. 

N.M—Telman v. Galles, 63 P.2d 1049, 
41 N.M. 66. 

N.Y —Bryant v. Presbyterian Hospi¬ 
tal In City of New York, 110 N.E 
2d 391, 304 N.Y. 538—Foulke v. 
New York Consol. R. Co, 127 N.E. 
237, 228 N.Y. 269, 9 A L R. 1384. 

Paul V. Staten Island Edison 
Corp.. 156 N.Y.S.2d 427, 2 A.D 2d 
311—Bloch V. Prank G. Shattuck 
Co., 162 N.Y S 2d 964, 2 A.D,2d 20 
—Popper V. City of New York, 117 
N.Y.S 2d 836, 281 App Div. 98—Al¬ 
bright V. City of Niagara Falls, 
111 NY.S.2d 486, 279 App.Div. 977 
—Winchell v. Union Nat. Bank of 
Troy, 109 N.Y.S.2d 410, 279 App. 
Div. 827—Continental Cas. Co. v. 
Van Deventer, 101 N.Y.S.2d 842, 
277 App.Div. 653—Gallagher v. 
Akoff Realty Corp., 92 N.Y.S.2d 
660, 276 App Div. 777—Cats Am 
Co. v. March, 69 N.Y.S 2d 806, 272 
App.Div. 134—lorlo v. Murray, 10 
NY.S.2d 492, 266 App Div. 612— 
Barton v. Nineteen Hundred Wash¬ 
er Corp., 5 N.Y.S.2d 90, 254 App 
Div. 126—American Employers’ 
Ins Co. of Boston, Mass., v 
Brandt Masonry Corp.. 299 N Y.S 
984, 252 App.Div. 606—Church E 
Gates & Co. v. Piva, 263 N.Y.S. 
613, 238 App Div. 163—Richter v 
Joelson, 262 N.Y.S. 143, 237 App. 


Div. 672—^Feiber v. Copeland, 250 
N.Y.S. 429, 232 App.Div. 604— 

Church V. Wickwlre, 247 N.Y.S. 
100, 231 App.Div. 249—Socony 

Burner Corporation v. Gold, 287 N. 
Y.S. 652, 227 App.Div. 869—Ruck- 
stuhl V. Healy, 226 N.Y.S. 670, 222 
App Div. 162—LaRose v. Donnelly, 
219 N.Y.S. 148, 219 App.Div. 181— 
Botway V. Schnitzer, 216 N.Y.S. 
766, 217 App.Div. 468—Klein-Mess- 
ner Co. v. Fair Waist & Dress Co.. 
216 NY.S. 174, 217 App.Div. 647— 
Neville V. Morrison Coal & Coke 
Co., 207 N.Y.S. 471, 211 App.Div. 
282—Hancock v. Steber, 204 N.Y.S 
268, 208 App.Div. 455—^Johnson v. 
Interborough Rapid Transit Co., 
183 NYS. 224, 192 App.Div. 639— 
Berlin Const. Co. v. Hoops, 173 N. 
Y.S. 117, 186 App.Div 277—Orun- 
sten v. New York Cent. R. Co., 166 
N.Y.S. 996, 179 App Div. 465—Sul¬ 
livan V. Happy Hour Amusement 
Co.. 163 N.Y.S. 716, 177 App Div. 
232—May V New York Edison Co, 
161 N.Y.S. 886, 174 App.Div. 811— 
Sherry v. Federal Terra Cotta Co., 
168 N.Y.S. 241, 172 App Div. 67— 
Walsh V. Metropolitan Life Ins 
Co, 93 NY.S. 446, 106 App.Div. 186. 

Wechsler v. United Produce 
Dealers' Ass'n, 214 N.Y.S. 136, 126 
Mlsc 663—Schwartz, Gerstenhaber 
& Altman v. Wayne County Prod¬ 
uce Co, 210 NYS. 479, 125 Misc. 
262—Horn v. Danziger, 180 NYS. 
96. 110 Misc. 341—Gallagher v. 

Ilalpern, 169 N.Y.S. 160, 95 Misc 
185. 

Gordon v. Eskreis, 189 N Y.S. 114 
—David Schwartz Co. v. Brander 
& Curry. 184 N.Y.S. 639—Soilson 
V. Nemeth. 184 N.Y.S. 627—Finsil- 
vor. Still & Moss v. Cohn, 181 N 
Y.S 903—Becker v Golden E. 
Service Co., 178 NY.S 376—Paul¬ 
sen V. Bierman, 178 N Y.S. 267— 
Shapiro v. Eagle Iron Works, 177 
N.Y.S. 166—Kepecs v Schwartz, 
176 N.Y.S. 477—Thomson v. Meyer- 
cord Co., 174 N.Y.S. 732—Healy v 
Warwick, 174 N Y.S 632—Goodkind 
v. A. L. S. Realty Corporation, 173 
N.Y.S. 482—Krauss v. Clarke, 173 
N.Y.S. 101—Murnane v Third Ave 
R Co., 172 N.Y.S. 188—Ferguson v 
Rapid Transit Subway Const. Co., 
171 N.Y.S. 316—Rosenbaum v. Na¬ 
tional Acc. Soc., 170 N.Y.S. 27— 
Chik v. Gullshan, 169 NY.S. 97— 
Levin v. Abrahams, 168 N.Y S. 784 

N.C.—Porter v. Alexander, 141 S.E 
843, 196 N.C. 6. 

Tenn—Jackson v. B. Lowenstein & 
Bros., 136 S.W.2d 495, 175 Tenn 
635. 

Utah—Martin v. Stevens, 243 P.2d 
747, 121 Utah 484. 

Wash—Hein v. Chrysler Corp., 277 
P.2d 708, 46 Wash 2d 686—Thomp- 
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■on T. Porter, 161 P.2d 483, 21 
Wash. 2d 449—Bertschinger v. 
Campbell, 168 P. 977, 99 Wash. 
142, L.R.A.1918C 66. 

All preminptloui are indulged in 
favor of plaintiff’s evidence on ap¬ 
peal from Judgment dismissing an 
action at the conclusion of plaintifTs 
evidence. 

Wash.—Hackett v. Whitley, 273 P. 

762, 150 Wash. 529. 

Xeviewed as nonsuit 
Judgment dismissing a complaint 
on motion at the end of plaintiff’s 
case, defendants not having an¬ 
nounced that they rested, will be re¬ 
viewed on appeal as one of nonsuit, 
entitling plaintiff to all inferences 
which the evidence will bear. 

N.Y.—^Wittemann Bros. v. Forman 
Bottling Co., 166 N.Y.S. 811, 178 
App.Div. 674. 

Where plaintiff did not ooaseut to 
a trial by the court, and the court 
dismissed the action, plaintiff is en¬ 
titled on appeal to the most favorable 
inferences to be drawn from the 
statement of facts. 

N.Y.—Tucholka v. Western Assur. 
Co. of Toronto, Canada, 172 N.Y.S. 
679, 186 App.Div. 933. 

32. Fla.—Lipp v. Lipp, 47 So 2d 488. 
Iowa—Aalfs v. Aalfs, 66 N.W 2d 3 21, 
246 Iowa 158. 

Mich.—Chapel v. Allen, 64 N.W 2d 
209, 334 Mich. 176—Gudenau v. 

Farm Crest Bakeries, 266 N W. 462, 
268 Mich. 399. 

Miss.—Mullins v, Wroten, 85 So.2d 
457. 

Mo —Amos-James Grocery Co v 
Canners Exchange, Inc, App., 27)0 
S W 2d 171—Scott V. American 
Zinc, Lead & Smelting Co , 173 S W. 
23, 187 Mo.App. 344. 

Mont—McLaughlin v. Bardsen, 145 
P. 954, 60 Mont. 177. 

Neb —Simpson v. John J. Meier Co , 
63 N W2d 168, 168 Neb 264, .stating 
Iowa law—Bauer v. Wood, 12 N W. 
2d 118, 144 Neb. 14—Oleson v. Al¬ 
bers, 266 N.W. 632, 130 Neb 823, 
106 A.L R. 714. 

N.J —O’Donnell v. Asplundh Tree 
Expert Co., 99 A.2d 677, 13 N J. 319 
—Brinkmann v. Urban Realty Co., 
89 A.2d 394, 10 N.J. 113. 

Chas. S. Wood & Co. v. Kane. 125 
A.2d 872, 42 NJ.Super. 122—Falk 
V. Unger, 111 A.2d 283, 33 N J. 
Super 689—Layton v. Healy, 79 A. 
2d 894, 12 NJ Super. 469—Edel- 
stein V. City of Asbury Park, 79 A. 
2d 860, 12 N.J.Super. 609—Meyers 
V. Tribel, 73 A.2d 72, 7 N.J.Super. 
278. 

N.M.—Primus v. City of Hot Springs, 
256 P.2d 1065, 67 N.M. 190—San¬ 
doval County Board of Education 
V. Young, 94 P.2d 608, 43 N.M. 397 
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will be presumed that there was evidence sufficient | to justify the lower court in dismissing the bill 


—Davis A Carruth v. Valley Mer¬ 
cantile ft Banking Co., 266 P. 35, 83 
N.M. 296. 

N.T.—Flamer v. City of Tonkera, 127 
N.E.2d 838, 309 N.T. 114—Good¬ 
wins, Inc. V. Hagedorn, 101 N.B 2d 
697, 303 N.T. 300. 32 A.L..R.2d 1019, 
reargument denied 102 N.K2d 833, 
803 N.T. 678—African Metals Corp 
V. Bullowa, 41 N.E 2d 466, 288 N.T. 
78, motion denied African Metals 
Corp. V. Teeter, 43 N.E.2d 76, 288 
N.T. 673—C. Bahnscn & Co. v 
Gerst, 139 N.E. 663, 236 N.T. 426— 
Pierce v. Atlantic G. & P. Co., 110 
N.E. 437, 216 NY. 209, 268—Mac¬ 
Donald V. Criasey, 109 N.E. 609, 
216 N.T. 609—Blondollllo v. Erie R. 
Co., 109 N.E 496, 216 NY. 330— 
Sackheim v. Plgueron, 109 N.E. 109, 
215 N.y. 62—Buckley v Hudson 
Valley Ry. Co., 106 N.E. 121, 212 
N.T. 440 

McGuire v Metropolitan Life 
Ins. Co., 37 N.YS.2d 636, 265 App 
Dlv. 840—Feiber v Copeland, 250 
N.Y.S. 429, 232 App Div. 504— 

Frank v. Maliniak, 249 N.Y.S. 
514, 232 App Div. 278—Botway v. 
Schnltzer, 216 NYS 765, 217 App. 
Div. 468—Neville v Morrison Coal 
& Coke Co, 207 N Y S. 471, 211 
App Div 282—Hancock v Steber, 
204 N.TS 258, 208 App Dlv. 455 
—Johnson v. Interborough Rapid 
Transit Co, 183 N.Y.S. 224, 192 
App Div. 639—Sherry v. Federal 
Terra Cotta Co , 158 N Y S. 241, 172 
App Div 57—Skelton v. Lehigh 
Valley R Co., 156 N.Y S. 835, 171 
App Div 91—Smith v State, 154 
NTS. 1003. 169 App.Div. 438— 

PincuB v. Schlechter, 163 N.Y S. 67, 
167 App Div. 361—Huffmire v. Gen¬ 
eral Electric Co.. 162 N.Y S 1062, 
167 App Div. 600—Griswold v 
Ringlmg, 160 N Y.S. 1022, 166 App 
Dlv. 737, affirmed 117 N.E. 1069, 221 
NY. 706—Drusky v. Schenectady 
Ry. Co, 149 NYS 762, 164 App 
Dlv. 406—Spiegel v. Lowenstein, 
147 N.Y.S. 656, 162 App.Div. 443 

Kirsch v. Provident Loan Soc. of 
N. Y., 71 N.Y.S.2d 241, 189 MIsc 
898—Saeli v. Title Guarantee ft 
Trust Co., 11 N.Y.S.2d 778, 171 
Misc. 66—Wechsler v. United 
Produce Dealers’ Ass’n, 214 N.Y S 
136, 126 Misc. 663—Schwartz, Ger- 
stenhabcr & Altman v. Wayne 
County Produce Co., 210 N.Y.S. 479, 
125 Misc. 262—Horn v. Danziger, 
180 N.Y.S. 96, 110 Misc. 341-Gal¬ 
lagher V. Halpern, 169 N.Y.S. 160, 
96 Misc. 186—Raab v. National 
Slavonic Society of United States 
of America, 166 N.Y.S. 301, 93 Misc 
67—Orlando v. Great Eastern Cas¬ 
ualty Co., 165 N.Y.S. 20. 91 Misc. 
639—Hey wood Bros, ft Wakefield 
Co. V. Linch, 164 N.Y.S. 160, 91 
Misc. 28—Radomskl v. Consolidat¬ 


ed Gas Co. of New York. 162 N.Y.S. 
1060, 90 Misc. 376. 

Quinn V. Annese, 23 N.Y.S.2d 115 
—Gordon v. Eskrels, 189 N.Y.S. 
114—Becker v. Golden E Service 
Co., 178 N.Y.S. 876—Shapiro v. 
Eagle Iron Works, 177 N.Y.S 165— 
Kepecs v. Schwartz, 176 N.Y.S. 477 
—Thomson v. Meyercord Co., 174 
N.YS. 477—Goodkind v. A. L S. 
Realty Corporation, 173 N.T S. 482 
—Krauss v Clarke. 173 N.Y.S. 101 
—Murnane v. Third Ave. R. Co., 
172 N.Y.S. 188—Ferguson v. Rapid 
Transit Subway Const. Co., 171 
NY.S. 316—Chlk v. Guilshan, 169 
N.Y.S. 97—Becker v. Borck, 157 
NY.S. 605—McElearney v. Clover 
Farms, 150 N.Y.S. 164—Domush v. 
Abraham, 148 N.Y.S. 139. 

N.C.—Anderson v. American Ry. Ex¬ 
press Co, 121 S E. 364, 187 N.C 
171—Gentry v. Gentry, 121 S.E. 
188. 187 N.C. 29—Ersklne v Chev¬ 
rolet Motors Co, 117 SB 706, 186 
N.C 479, 32 AL.R. 196—Bellamy v. 
Bladen County Lumber Co., Ill 
SE 773, 183 NC 433—Weathers v. 
Baldwin. Ill S E. 183, 183 N.C. 276 
—Munick V City of Durham, 106 
S.E. 666, 181 NC. 188—Spry v 
Kiser, 102 S E. 708, 179 NC 417 
—Angel V. Carolina Spruce Co., 101 
SE 384, 178 NC. 621—Has.sell v 
Daniels. Pugh & Co., 97 S E 148, 
176 N.C. 99—Midgette v. Basnight, 
91 SE. 363, 173 N.C. 18—Garrett 
V Southern Ry Co, 90 S E 903, 
172 NC. 737, L.RA1917P 885— 
Cone V. United Fruit Growers’ 
Ass’n, 88 S.E. 860, 171 N C. 630— 
Davidson v. Seaboard Air Line Ry, 
87 SE 36, 170 N.C. 281—Brown v. 
Cook-Lewis Foundry Co, 86 S E 
726. 170 NC. 38—Lamb v. Perry, 
86 S E. 179, 169 N.C. 436—Clark v 
Whitehurst, 86 S.E. 78, 171 N.C. 1 
—Cochran v. Young-Hartsell Mills 
Co, 85 S.E. 149, 169 NC 57—Den¬ 
nett V. Western Union Telegraph 
Co., 84 S.E. 798, 168 NC. 496—Har¬ 
ris V. United States Fidelity & 
Guaranty Co, 83 S E. 806, 167 NC 
623—Ridge v. Norfolk Southern R 
Co., 83 S.E. 762, 167 N.C. 610, L R A 
1917E 216—Hall v. Piedmont Ry. 
& Electric Co., 83 S.E 361, 167 N 
C. 284—Newbury v. Seaboard Air 
Line R Co, 83 S E. 20, 167 N.C 
60—Standard Trust Co. of New 
York V Commercial Nat. Bank, 81 
SE. 1074, 166 NC 112—Sizer v 
Severs, 81 S.E. 686, 165 N C. 600 
—Walters v. Durham Lumber Co, 
81 S E. 453, 165 N.C. 388. 

Tex.—Dawson v. King, Civ.App., 171 
S.W. 267. 

Utah—Jeppsen v. Jensen, 166 P. 429, 
47 Utah 636, L.R.A.1916D 614. 

Wash.—Dodge v. Stencil, 296 P.2d 
312, 48 Wash.2d 619—Walker \ 
Rynd, 280 P.2d 269, 46 Wash.2d 226 
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—Snyder v. Roberts, 278 P.2d 
348, 46 Wash.2d 865—O’Brien v. 
Schultz, 278 P.2d 322, 45 Wash.2d 
769—Hein v. Chrysler Corp, 277 
P.2d 708, 46 Wash 2d 686—Holzer 
v. Rhodes, 163 P.2d 811, 24 Wa8h.2d 
184, 172 A L.R. 1173—Keylon v. 
Inch, 36 P.2d 73—Bertschinger v. 
Campbell, 168 P 977, 99 Wash. 142, 
L.RA.1918C 66—Mathis v Granger 
Brick ft Tile Co., 149 P. 3, 86 Wash. 
634. 

Wis—John E. De Wolf Co. v Harvey^ 
154 N.W. 988, 161 Wis 635—Coon 

V. Metzler, 154 N.W. 377, 161 Wis. 
328, L.R.A.1916B 667. 

Allegations of faot 

On appeal from judgment dismiss¬ 
ing suit on exceptions of no cause 
and no right of action, sole ques¬ 
tion for determination is whether 
petition states cause or right of ac¬ 
tion, and for purposes of disposing of 
such exceptions, allegations of peti¬ 
tion well founded in law must be 
considered as true. 

La—Conner v. Lake, 82 So 2d 324, 
228 La. 386. 

Chapin v. Federal Transp. Co., 
App., 70 So 2d 189. 

Answers to hsrpothetioal qnestlons 
Inolnded 

Neb—McNaught v. New York Life 
Ins Co., 12 N.W.2d 108, 143 Neb. 
213. 

Controverted facts 

On appeal from a judgment dis¬ 
missing the complaint, plaintilT Is en¬ 
titled to have every controverted fact 
determined in his favor, and to have 
the most favorable inferences drawn 
therefrom 

N Y —Rolnlck V. Borden's Farm 
Products Co, 212 N Y.S. 189, 214 
App Div 269. 

Edwards v. Tennis, 173 NYS. 
600, 106 Mi.s<*. 609, affirmed 179 N. 
Y.S. 807, 190 App Div. 478. 

m eqnity 

Equity cases are triable de novo on 
appeal, and, where defendant offered 
no evidence, but elected to stand 
on the ruling of the court in dismiss¬ 
ing plaintiff’s petition at the close of 
plaintiff's evidence, plaintiff’s evi¬ 
dence will be deemed true on appeal. 
Iowa.—Brewster v. Brewster, 188 N. 

W. 672, 194 Iowa 803. 

Statements of fact in motion to 
dismiss case on review as moot, 
which are not directly denied by 
•opposite party, will be taken as true 
in passing on the motion. 

Ga.—Rontz v. Moody, 51 S.E.2d 838, 
204 Ga. 784. 

Testimony erroneously ezolnded 

On plaintiff’s apfjeal from a judg¬ 
ment dismissing the complaint, where 
his testimony that he relied on false 
representations of defendant was er- 
i roneously excluded, it must be pre- 
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generally38 or as to one party.®* The entry of 
an order of dismissal imports a drawing of all ra¬ 
tional inferences against plaintiff so far as neces¬ 
sary to that result,®® and warrants a presumption 
that the court considered only competent evidence 
in the case.®® Also, it has been held that appellant 
is under a greater burden than to show that he 
technically made out a prima facie case sufficient to 
go to the jury.®^ It has been held that the presump¬ 
tion, arising from the fact that the judgment is in 
short form, that all the facts were found in favor 
of the successful party does not apply to a judgment 
of dismissal as to one party®® or to a judgment of 
dismissal based on stipulated facts.®® If the lower 
court has denied a motion to dismiss and the evi¬ 
dence is not presented, it will be presumed that 
the evidence justifies the ruling.*® 

In an equity case, since a demurrer to the evidence 
serves no purpose, a judgment dismissing the bill 
will be considered as having disposed of the case 
on the merits;*! and plaintiff’s testimony need not 


be accepted in its most favorable light.*® 

Dismissal on ground of submission to arbitration. 
In support of a refusal to dismiss the action on the 
ground that the controversy involved had been sub¬ 
mitted to arbitration, it will be presumed, in case 
the submission had been revoked, that it was prop¬ 
erly revoked.*® 

Dismissal at close of opening statement. Where 
the action was dismissed at the close of the opening 
statement of counsel for plaintiff, the action of 
the lower court must be presumed, on appeal, to 
have been correct, in the absence from the record of 
the opening statement** or in the absence of a bill 
of exceptions disclosing the reason for the dis¬ 
missal.*® Where the opening statement of plain¬ 
tiff’s counsel does not appear in the record, it will 
be presumed to comprise the substance of the com¬ 
plaint;*® and where both the complaint and the 
opening statement are in the record the appellate 
court must treat as true all facts alleged in the com¬ 
plaint and stated in the opening,**^ together with 


0 umed that his testimony would have 
established that fact. 

N.Y.—Continental Goal, Land & 

Timber Co. v. Kilpatrick, 168 N Y. 
S. 1056, 172 App.Div. 641. 

Tsstimony not discredited 

The court on appeal is not at lib¬ 
erty to assume that the trial judge, 
in dismissing the complaint at the 
close of plaintiff’s case, discredited, 
for some unknown reason, plaintiff’s 
testimony. 

N.Y.—Ya Deau v. Gasparrini, 170 N. 
Y.S. 1011. 

33. Ark—Coleman v. Mitchell, 290 
S.W. 64, 172 Ark. 619—Laramore 
V. Radford. 205 S W. 884, 136 Ark. 
494. 

Colo.—Bonham v. City of Aurora, 
294 P.2d 267, 133 Colo. 276. 

Fla.—Cohen v. Cohen, 70 So.2d 362. 
R.I.—Minuto V. Boghosian, 179 A. 
712, 65 R.I. 201. 

Tex—State v Neal Bros. Hardware, 
Civ.App . 40 S W.2d 228—Reynolds 
Mortg Co. V. Smith, Civ.App., 280 
S.W. 879—Cobb v. Payne, Civ.App., 
240 S.W. 610. 

4 C.J. p 763 note 44. 

Slsmissal of gamlshss 

Ill.—Ruehr, for Use of Hurley, v. 
Continental Illinois >(at. Bank & 
Trust Co. of Chicago, 16 N.E.2d 
180, 296 Ill.App. 293. 

XBsnahls facts 

An order having been entered for 
dismissal of libel for annulment of 
marriage, the case must be consid¬ 
ered on the basis that the issuable 
facts were found against libelant. 
Mass.—Day v. Day, 128 N.B. 411. 236 
Mass. 862. 


No fact Issue tendered I 

Where the court dismissed the ac- | 
tion, the appellate court could not 
presume that the court heard evi¬ 
dence and found that the facts did 
not exist warranting a married wom¬ 
an in maintaining suit, where plea 
in abatement did not tender a fact 
issue outside the allegations of the 
petition. 

Tex—Stevens v. Stevens, Civ App , 18 
S.W.2d 719. 

34. Tex —Scalfl v. Graves, 74 S.W. 
795, 31 Tex Civ.App. 667. 

35. Mass —Nelson v. Wentworth, 
137 NE. 646, 243 Mass. 377. 

On defendant’s failure to explain 
adverse evidence at the close of 
plaintiff’s evidence, where the court 
rules that no case is made out, no 
presumptions may be indulged 
against defendant, on appeal, for his 
failure to explain any evidence 
against him. 

Mass.—D'Addio v. Hinckley Render¬ 
ing Co., 100 N.E. 647, 213 Mass. 
465, Ann Cas 1914A 907. 

36. Ill.—Scharlau v. Lombard State 
Bank, 278 Ill.App. 487. 

37. Iowa.—Griffith v. Arnold & Ras¬ 
mussen, 216 N.W. 728, 204 Iowa 
1216. 

38. N.Y.—^Deering v. Schreyer, 64 N. 
E. 179, 171 N.Y. 461. 

39. N.Y.—New York Cement Co. v. 
Consolidated Rosendale Cement Co., 
70 N.E. 451, 178 N.Y. 167. 

40. Cal.—Rabbit v. Atkinson, 113 P. 
2d 14, 44 C.A.2d 762. 

Mo.—Rippe v. Sutter, 292 S.W.2d 86. 
Tex.—Slaughter v. Bledsoe Independ- 
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ent School Dist., Civ.App., 38 SW 
2d 888. 

41. Mo—Teutenberg v. Hoover, 250 
SW. 661. 

42. Iowa.—Coen & Conway v. Scott 
County Sav. Bank, 218 N.W. 325. 
205 Iowa 483. 

43. S.D.—Friedrich v. Fergen, 91 N 
W. 328, 16 SD. 641. 

44. Kan.—Rolfs v. Leavenworth 
Rapid-Transit R. Co., 62 P 863, 69 
Kan. 776 

Wash.—John.son v. Spokane, 70 P. 
122, 29 Wash. 730. 

45. Ky.—Hart v Louisville R Co, 
134 S.W. 140, 142 Ky. 263 

46. N.Y.—Kley v. Healy, 28 N.E. 693. 
127 N.Y. 566. 

Cottrell V. Albany Card, etc, 
Mfg. Co., 126 N.Y.S. 1070, 142 

App.Div. 148. 

47. Mich—Obremski v. Dworzanin, 
21 NW.2d 828, 313 Mich. 495. 

N.Y.—Gilbert v. Rothschild, 19 N.E 
2d 786, 280 N.Y. 66, 134 ALR 1. 

Malcolm v. Thomas, 201 N.Y.S. 
849, 207 App Div. 230, affirmed 144 
N.E. 899, 238 N.Y. 677—Chysky v. 
Drake Bros. Co., 182 N.Y.S. 469, 
192 AppDlv. 186. 

Wash.—Hellan v. Supply Laundry 
Co., 163 P. 9, 94 Wash. 683. 

4 CJ. p 763 note 52. 

Ability to prove allegations assumed 
(1) Where complaints were dis¬ 
missed upon plaintiffs’ opening state¬ 
ments, it must be assumed on appeal 
that plaintiffs could have proved 
their allegations. 

N.Y.—Loeb v. Goldsmith, 163 N.Y.S. 

I 1022, 176 App.Div. 747. 
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every inference which can fairly be drawn from 

them.^8 

Dismissal of counterclaim or cross action. On 
review of a judgment of dismissal of a counterclaim, 
or cross action, the appellate court will give defend¬ 
ant the benefit of all inferences warranted by the 
evidence,^^ and, in the absence of a showing to the 
contrary, will consider the facts pleaded therein as 
true.®® In the absence of evidence to the contrary, 
however, the grounds of a motion to dismiss a cross 
action which was granted must be assumed to be 
true,®l and it is presumed, on the dismissal of a 
cross petition, that the court proceeded regularly and 
according to law, the burden being on appellant to 
establish the contrary.®^ 

Reinstatement after dismissal. In the absence of 
a complete record it will be presumed, on appeal, 
that the lower court acted correctly when it rein¬ 
stated,®® or refused to reinstate,®4 the case after it 
had been dismissed. In fact, under an appropriate 
statutory enactment, the dismissal of a suit before 
submission on the merits, in the absence of proof to 
the contrary, must be presumed to have been with¬ 
out prejudice to the right to renew it.®® On appeal, 
however, from a judgment sustaining exceptions to 


a motion to reinstate a case dismissed for want of 
prosecution, it cannot be presumed that all the de¬ 
fendants were given notice of the motion, where 
the judgment recites that certain defendants were 
not served with notice.®® 

Where the trial court permits plaintiff to renew 
his motion to set aside an order dismissing the ac¬ 
tion with prejudice as to one of defendants during 
the course of the trial on proper notice to the ad¬ 
verse party, pursuant to statute, the doctrine of res 
judicata docs not necessarily apply, and the test of 
the regularity of the action of the trial court on 
appeal is whether the trial court abused its discre¬ 
tion in permitting a renewal of the motion in ar¬ 
riving at a different conclusion.®® ® 

If, after a cause was dismissed on plaintiff^s mo¬ 
tion, the court proceeded with the trial thereof, and 
decided the case on the merits, the appellate court 
must presume that the order of dismissal was set 
aside.®*^ 

§ 1559(4). - Nonsuit 

On an appeal from a nonsuit, or refusal thereof, as a 
general rule the evidence must be viewed in the light 
most favorable to the plaintiff. 


(2) Where the court has required 
plaintiff to state what he expected 
to prove, and based on such state¬ 
ment sustained objections to prac¬ 
tically all evidence offered, so that 
the record on appeal precludes the 
appellate court from determining the 
case on the merits, it must be as¬ 
sumed that plaintiff, if permitted, 
would have been able to prove all 
the facts embraced in his statement 
Cal —De Angeles v. Cotta, 217 P. 
821, 62 CA. 691. 

As though demurrer interposed 

Where an action was dismissed on 
the complaint and the opening by 
plaintiff’s counsel, the case must be 
considered on appeal as though de¬ 
murrer for insufficiency had been in¬ 
terposed. 

N.Y—Aikley v. Board of Education 
of City of New York, 159 N.Y S 
249, 174 App.Div. 44. 

48. N.Y—Shenfleld v. Bradley, 174 
N.Y.S. 619. 

4 C.J. p 763 note 63. 

49. NY.—Spiegel v. Lowensteln, 147 
NYS 656, 162 App.Div. 443. 

No answer to cross action 

Where party made no answer to 
cross action, was not shown to have 
been served with citation, and was 
not mentioned in Judgment, appellate 
court would presume that such par¬ 
ty was dismissed. 

Tex—Eastern States Petroleum Co. 
V. Texas & N. O. R. Co., Civ.App., 
114 S.W.2d 408, error dismissed. 


SO. Tex —Dove v. Gamer, Civ.App , 
64 SW2d 393. 

61. Tex —Ward County Water Im¬ 
provement Dlst. No. 2 v. Ward 
County Irr Dist. No 1, Civ.App., 
222 S W. 665, error refused. 

52. Cal —Allen v. California Water 
& Tel. Co, 176 P.2d 8, 29 C.2d 466. 

Kan—Donaldson v. Cox, 176 P. 647, 
103 Kan. 791. 

53. Colo—Miller v. East Denver 
Municipal Irr. Dist., 266 P. 211, 83 
Colo 406. 

Ill.—Harris v. Chicago House-Wreck¬ 
ing Co, 145 NE 666, 314 Ill 600 
Reid V. Chicago Rys. Co.. 231 Ill. 
App 68 See Welsguth v. Supreme 
Tribe of Ben Hur, 194 Ill App. 
17. affirmed 112 N.E. 350. 272 Ill. 
641. 

Ind—Clark v. Bledsaw, 127 NE 310, 
73 Ind App. 282. 

4 C.J. p 763 note 66. 

Where dismissed for want of pros¬ 
ecution 

Where the court set aside a nunc 
pro tunc order of dismissal, it must 
be assumed that the judge became 
convinced that the cause had not 
been dismissed for want of prosecu¬ 
tion. 

Tex—Johnson v. Haight, Civ App., 
33 S.W 2d 610. 

54. Colo.—Carr v. Willoughby, etc., 
Co, 85 P. 428, 36 Colo. 368. 
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Iowa—Brown v. Long, 41 N.W. 68, 
76 Iowa 414. 

Construed most strongly against 
pleader 

On appeal from ruling sustaining 
motion to dismiss motion to rein¬ 
state case in trial court, motion to 
reinstate would be construed most 
strongly against pleader 
Ga—Corbin v. Goepper, 192 S E. 24, 
184 Ga 669. 

65. Ark —T. J. Moss Tie Co. v. 
Miller, 276 S.W. 686, 169 Ark. 667. 

56. Tex—McAllen v. Crafts, Civ. 
App., 166 S.W. 3. 

66.6 Cal —Harth v. Ten Eyck, 108 
P.2d 676, 16 C2d 829. 

57. Cal—Montgomery v Fidelity & 
Deposit Co. of Maryland, 230 P. 
993, 69 C A 261 

Doubts resolved against entry 
Inasmuch as a de<‘rec of dismissal 
under rule of court is of a summary 
character, every doubt must be re¬ 
solved against its entry. 

Pa—Gordon v. Gordon, 120 A. 709, 
277 Pa. 63. 

Judgment against a surety alone, 

in an action on a bond for highway 
construction, raised an inference of 
dismissal as to other parties defend¬ 
ant. 

Mo.—Missouri State Highway Board, 
for Use and Benefit of Fredonia 
Portland Cement Co v. Southern 
Surety Co., App., 9 S.W.2d 92. 



§ 1S59(4) APPEAL & ERROR 

The rule obtaining on appeal from a judgment of 
nonsuit has been variously stated to be that every 
fact which the evidence tends to prove and which 


6 C.J.S. 

is essential to plaintiffs recovery must be treated as 
proved that plaintiffs evidence must be taken 
as true that plaintiff is entitled to the most favor- 


88 . Cal.—Haber v. Tumin, 226 P. 
2d 574, 36 C.2d 654—Bosqul v. 

City of San Bernardino, 43 P.2d 
547, 2 C.2d 747—Hall v. Barber 
Door Co., 23 P.2d 279, 21S C. 412. 

Brewer v. Southern Pac. Co., 84 
P.2d 230. 29 C.A.2d 261—Schwarz 
V. Schwarz. 269 P. 755. 93 C.A. 
252—Rattray v. Wickersheim Im¬ 
plement Co., 171 P. 964, 36 C.A. 
253. 

Mont.—^Larson v. Marcy, 201 P. 685, 
61 Mont. 1. 

N.T.—Town of Waterford v. Li. B. 
Brockett Lumber Co., 237 N.Y.S. 
436, 227 AppDlv. 422. 

Holden v. Davis. 196 N.Y.S. 552, 
119 Misc. 492. 

N.C.—Rimmer v. Southern Ry. Co., 
179 S.E. 753, 208 N.C. 198. 

4 C.J. p 763 note 68. 

Tacts considered 

(1) On appeal from a Jud^rment of 
nonsuit, the facts considered are 
those which plaintiff's evidence rea¬ 
sonably tended to establish. 

Mo.—Wheeler v. Fidelity & Casualty 
Co. of New York, 261 S W. 924, 298 
Mo. 619. 

(2) Statement by trial court that, 
rather than take time to read ordi¬ 
nance, court would reverse ruling 
excluding ordinance and let it be 
received in evidence, and that in any 
event the court did not think it had 
any weight, although Indicating in¬ 
tention of court not to read ordinance 
before receiving it in evidence did 
not foreclose, in absence of a show¬ 
ing, and in view of presumption that 
official duty was performed by the 
court, the assumption that court gave 
ordinance consideration with all the 
other evidence In the case when 
ruling on motion for nonsuit. 

Cal.—Eigncr v. Race. 129 P.2d 444, 64 
C.A.2d 506. 

Voluntary nonsuit 

In determining from the record the 
necessity for nonsuit vel non, it will 
be presumed that the party pleading 
is able to prove each count of the 
complaint or each special plea in de¬ 
nial or avoidance, and, if a single 
count on which plaintiff can proceed 
remains, he must go on with the 
case. 

Ala—Kennedy v. Lyric Theatre Co., 
104 So. £74. 213 Ala. 168. 

59. Cal.—McCurdy v. Hatfield. 183 
P.2d 269, 30 C.2d 492—^Lashley v. 
Xoerber, 166 P.2d 441, 26 C.2d 83— 
Abbott V. Cooper, 23 P.2d 1027, 
218 C. 426—Birch v. Orange Coun¬ 
ty, 200 P. 647, 186 C. 736. 

Mendlbles v. City of San Diego, 
224 P.2d 42, 100 C.A.2d 602— 

Freeman v. Mills, 217 P.2d 687, 97 
C.A.2d 161—Young v. Bank of 


America Nat. Trust & Sav. Ass’n, 
214 P.2d 106. 95 C.A.2d 725. 11 
A.L.R2d 1166—Oldham v. Atchi¬ 
son, T. & S. F. Ry. Co.. 192 P.2d 
616, 86 C.A.2d 214—Doke v. Pacific 
Crane & Rigging, 182 P.2d 284, 80 
C.A.2d 601—Katz v. Kuppin, 112 P. 
2d 681, 44 C.A.2d 406—Ucovich v. 
Basile, 79 P.2d 188, 26 C.A.2d 272 
Colo—Meek v. City of Loveland, 276 
P. 30. 85 Colo. 346. 

Mo.—Scott V. American Zinc, Lead & 
Smelting Co.. 173 S.W. 23, 187 Mo. 
App. 344. 

Mont—^Kakos v. Bryam. 292 P. 909, 
88 Mont. 309—McLaughlin v. Bard- 
sen. 145 P. 954, 60 Mont. 177. 

Neb.—Anderson v. Robbins Incubator 
Co., 8 N.W.2d 446, 143 Neb. 40— 
Brenning v Remington, 287 N.W. 
776, 136 Neb. 883—Andrews v. 

Clapper, 274 N.W. 209, 133 Neb 

110 . 

Nev —Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 

NJ.—Duffy V. Duffy, 65 A.2d 106, 
136 N.J.Law 227—^Adams Press v. 
Breeze Corporations, 46 A.2d 919, 
134 N J.Law 291—Racanatl v. 
Black Diamond Stevedoring Co, 32 
A.2d 678. 130 N.J.Law 261, affirm¬ 
ed 39 A 2d 91, 132 N.J.Law 250— 
Weidenmueller v. Public Service 
Interstate Transp. Co., 29 A.2d 385, 
129 NJLaw 279—Heuser v. Reilly. 
27 A.2d 4, 128 N.J.Law 633, affirmed 
Heuser v. Turteltaub, 30 A.2d 27, 
129 N.J.Law 388—^Walec v. Jersey 
State Electric Co., 13 A.2d 301, 126 
N.J.Law 90—Gerson v. Metropoli¬ 
tan Life Ins. Co., 187 A. 194, 
117 N.J.Law 190—Mulrooney v. 
O'Keefe, 121 A. 721, 98 N.J.Law 
853. 

N.M,—Davis & Carruth v. Valley 
Mercantile & Banking Co., 265 P. 
35, 33 N.M. 295. 

N.Y.—C. Bahnsen & Co. v. Gerst, 139 
N.E. 663, 236 N.Y. 426—Pierce v. 
Atlantic, G, & P- Co., 110 N.E. 437, 
216 N.Y. 209—MacDonald v. Crls- 
sey, 109 NE. 609, 216 NY 609— 
Blondolillo v. Erie R. Co., 109 N.E 
496, 216 N.Y. 330—Sackheim v. 

Plgueron, 109 N.E. 109, 216 N.Y. 
62—Buckley v. Hudson Valley Ry. 
Co.. 106 N.E. 121, 212 N.Y. 440. 

Skelton v. Lehigh Valley R. Co., 
166 N.Y.S. 836, 171 App.Div. 91— 
Smith V. State, 164 N.Y.S. 1003, 169 
App.Div. 438—^Pincus v. Schlechter, 

163 N.Y.S. 67, 167 App.Div. 361— 
Huffmire v. General Electric Co., 
162 N.Y.S. 1062, 167 App.Div. 600— 
Griswold v. Ringling, 160 N.Y.S. 
1022, 166 App.Div. 737, affirmed 117 
N.E. 1069, 221 N.Y. 705—Drusky v. 
Schenectady Ry. Co.. 149 N.Y.S. 762, 

164 App.Div. 406—Spiegel v. Low- 
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ensteln, 147 N.Y.S. 666, 162 App. 
Div. 443. 

Raab v. National Slavonic So¬ 
ciety of United States of America, 
166 N.Y.S. 801, 93 Mlsc. 67—Or¬ 
lando v. Great Eastern Casualty 
Co., 166 N.Y.S. 20, 91 Mlsc. 639— 
Heywood Bros. & Wakefield Co. v. 
Linch, 164 N.Y.S. 160, 91 Misc. 23— 
Radomski v. Consolidated Gas Co. 
of New York, 162 N.Y.S. 1060, 90 
Misc. 376. 

Becker v. Borck, 167 N.Y.S. 606— 
McElearney v. Clover Farms. 160 
N.Y.S. 164—Domush v. Abraham, 
l48 N.Y.S. 139. 

N.C.—Huffman v. Johnson, 72 S E.2d 
236, 236 N.C. 226—Sanders v. 

Hamilton, 63 S.E.2d 187, 233 N. 
C. 175—Journigan v. Little River 
Ice Co., 68 S.E.2d 183, 233 N.C. 
180—Higdon V. Jaffa, 66 S.B.2d 661, 
231 N.C. 242—Gladden v. Setzer, 
62 S.E.2d 804, 230 N.C. 269—Stokes 
v. Edwards, 62 S.E 2d 797, 230 N. 
C. 306—^Anderson v. American Ry 
Express Co.. 121 S.E. 354, 187 N.C. 
171—Ersklne v. Chevrolet Motors 
Co., 117 S.E. 706, 186 N C. 479, 

A L R. 196—Bellamy v. Blaocii 
County Lumber Co., Ill S.E. 773, 
183 NC. 433—Weathers v. Bald¬ 
win, 111 S.E 183, 183 N.C. 276— 
Munick V. City of Durham, 106 S.E. 
665, 181 N.C. 188—Spry v. Kiser, 
102 S.E. 708, 179 N.C. 417—Angel 
V. Carolina Spruce Co, 101 S.E. 
384, 178 NC. 621—Hassell v. 

Daniels. Pugh & Co., 97 S.E. 148, 
176 N.C. 99—Mldgette v. Basnight, 
91 S.E. 363, 173 N.C. 18—Garrett v. 
Southern Ry. Co., 90 S.E. 903, 173 
N.C. 737, L.R.A.1917P 886—Ashby 
v. Norfolk Southern R. Co., 89 S E. 
1069, 172 N.C. 98. L.R.A 1917P 

116—Cone v. United Fruit Grow¬ 
ers’ Ass’n, 88 S.E. 860, 171 N C. 
630—Davidson v. Seaboard Air 
Line Ry., 87 S.E. 36, 170 N.C 283 — 
Brown v. Cook-Lewis Foundry Co., 
86 S.E. 726. 170 N.C. 38—Lamb v. 
Perry, 86 S.E. 179, 169 N.C. 436— 
Clark V. Whitehurst, 86 S.E. 78. 
171 N.C. 1—Cochran v. Young- 
Hartsell Mills Co., 85 S.E 149, 169 
N.C. 67—Bennett v. Western Union 
Telegraph Co., 84 S.E. 798. 168 N.C. 
496—Harris v. U. S. Fidelity & 
Guaranty Co.. 83 S.E. 805, 167 N.C. 
628—Ridge v. Norfolk Southern R. 
Co., 83 S.E. 762, 167 N.C. 610, L R. 
A.1917E 216—Hall v. Piedmont Ry. 
& Electric Co., 83 S.E. 351, 167 
N.C. 284—^Newbury v. Seaboard Air 
Line R. Co., 83 S.E. 20, 167 N.C. 
60—Standard Trust Co. of New 
York V. Commercial Nat. Bank, 81 
S.E. 1074, 166 N.C. 112—Sizer v. 
Severs, 81 S.E. 686, 166 N.C. 600- 
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able inferences which are deducible 

Walters v. Durham Lumber Co., 81 
S.E. 453, 166 N.C. 388. 

Or.—Marr v. Putnam, 246 P.2d 509, 
196 Or. 1—Phillips v. Colfax Co., 
245 P.2d 898, 195 Or. 286—Cox v. 
Sanitarium Co., 184 P 2d 386, 181 
Or. 672—Sherrard v. Werllne, 91 
P 2d 844, 162 Or. 135—Alt v Kreba, 
88 P.2d 804, 161 Or. 256—Fer- 

rcttl V Southern Pac. Co., 57 P.2d 
1280, 164 Or. 97—Erickson v Meier 
& Prank Co., 18 P.2d 207, 142 Or. 
76—Quillen v. Schlmpf, 291 P. 
1009, 133 Or. 681—De Mars v. 

Heathman. 286 P. 144, 132 Or. 609— 
Simmons v. Fnede Inv. Co., 266 P. 
910, 125 Or. 300—Ronner v. Bekin’s 
Moviner, Storage & Household Ship¬ 
ping Co, 266 P. 627, 125 Or. 280. 
Pa—Arner v. Sokol, 96 A.2d 864, 373 
Pa. 587—McCreery v. Westmore¬ 
land Farm Bureau Co-op. Ass’n, 55 
A 2d 399, 357 Pa. 667—Schell v. 
Miller North Broad Storage Co, 45 
A 2d 53, 353 Pa 319—Scerca v. 
Philadelphia Tranap. Co., 42 A 2d 
593, 352 Pa. 152—Malone v. 

Marano, 192 A. 254, 326 Pa 316— 
Kuhns V. Conestoga Traction Co, 
138 A. 838, 290 Pa. 303—Davis 

V American Ice Co, 131 A 720, 
286 Pa. 177—Nadazny v. Philadel¬ 
phia & R. Ry. Co , 109 A 625, 266 
Pa. 305—Harper v Philadelphia 
Rapid Transit Co , 101 A. 1004, 258 
l»a 282. 

Riegel v Habcrstro, 30 A 2d 645, 
151 Pa Super 639—Ayoob v Wil¬ 
liam Penn Trust Co., 1 A 2d 680, 
132 Pa Super 496—^IVestcott v 
Stevenson, 198 A. 477, 131 Pa Super 
11—Martin v. Steen, 167 A. 609, 
109 Pa Super 263. 

SC—Smith V Traxler, 90 S.E 2d 
482, 228 SC 418—Rush v. Thomp- 
.son, 38 S E 2d 7, 208 S C. 297— 
Whitehead v Atlantic Coast Line 
R Co, 160 S.E. 769, 163 S.C 339 
Tex—Dawson v. King, Civ App , 171 
SW 257 

Utah—Galarowicz v. Ward, 230 P 2d 
576. 119 Utah 611—Trcmclling v 
Southern Pac Co., 267 P 1066, 70 
Utah 72—.leppsen v Jensen, 156 P. 
429, 47 Utah 536, L.RA191CD 614 
Wash—Fodland v. Teshera, 242 P.2d 
751, 40 Wa.sh2d 6—Mathis v 

Granger Brick & Tile Co., 149 P 
3, 85 Wash 634 

Wis—John E. De Wolf Co v Har¬ 
vey, 164 N.W. 988. 161 Wis 636— 
Coon v. Metzler, 164 N.W. 377. 161 
Wis. 328. LR.A.1918B 667. 
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Av«rinaiitt or allegations of com¬ 
plaint must be taken as true. 

Ala.—Brasher v. First Nat. Bank, 
168 So. 42. 232 Ala. 340. 

Cal.—Semple v. Andrews, 81 P.2d 
203, 27 C.A.2d 228. 

Xn an action for libel, plaintiff hav¬ 
ing been nonsuited, it must be as¬ 


sumed on appeal that the charge 
against him was false. 

NY.—Pecue v. West, 181 N.Y.S. 826, 
191 App.Div. 620, reversed on other 
grounds 136 N.B. 616, 233 N.Y. 316. 

60. U S.— Corpus Juris cited in Boal 
V. Electric Storage Battery Co., C. 
CA.Pa., 98 F.2d 816, 817. 

Cal.—Hilyar v. Union Ice Co., 286 
P.2d 21. 46 C.2d 30—Warner v. 
Santa Catalina Island Co., 282 P. 
2d 12, 44 C.2d 310—Hildebrand v. 
Atchison, T. & S. F. Ry. Co., 281 
P 2d 249, 44 C.2d 196—Sunset Mill. 
& Grain Co. v. Anderson, 249 P.2d 
24, 39 C.2d 773—Knell v. Morris. 
247 P2d 362, 39 C.2d 450—Hansen 
v. Cramer, 246 P.2d 1059, 36 C.2d 
321, 30 A.LR.2d 1204—Hinds v. 
Wheadon, 121 P.2d 724, 19 C 2d 
468—Abbott v. Cooper, 23 P. 
2d 1027, 218 C. 426—Rabe v. West¬ 
ern Union Telegraph Co., 244 P. 
1077, 198 C. 290—Gregg v. Western 
Pac. R. Co.. 223 P 663, 103 C 212— 
Berger v Lane. 213 P. 45, 190 Cal. 
443—Birch v. Orange County, 200 
P 647, 186 C. 736—In re Carson’s 
Estate, 194 P. 6, 184 C. 448. 

Singer v. Marx, App., 301 P.2d 
440—Murphy v. Atchison. T. & S. F. 
R. R., 294 P.2d 458. 139 C A.2d 792— 
Cantor v. Santa Clara County, 293 
P2d 894, 137 C A 2d 441—Sherman 
V. Hartman, 290 P 2d 894, 137 C.A 
2d 689—Rodin v. American Can Co, 
284 P.2d 630, 133 C.A.2d 624— 

Bridges v. Los Angeles County, 280 
P.2d 76, 131 C.A 2d 161—Hale v. 
Safeway Stores, 276 P.2d 118, 129 
CA2d 124—Boyd v. White, 276 P. 
2d 92. 128 C.A 2d 641—Katemis v 
Westerllnd, 261 P.2d 663, 120 C.A. 
2d 637—Ross v. San Francisco Uni¬ 
fied School Dist., 260 P.2d 663, 120 
CA.2d 186—Marino v. Valenti, 269 
P.2d 84, 118 CA.2d 830—Reflnite 
Sales Co. v. Fred R. Bright Co , 268 
P.2d 1116, 119 C.A.2d 66—Denbo v. 
Weston Inv. Co., 246 P.2d 650, 112 
C.A.2d 163—Hellar v. Bianco, 244 
P.2d 767, 111 C.A.2d 424—Downey 
v Humphreys, 227 P.2d 484, 102 
CA.2d 323—Ringo v. Johnson, 221 
P.2d 267, 99 C.A.2d 124—Milan! v. 
Southern Pac. Co., 209 P.2d 413, 93 
C.A.2d 627—Gurklies v. General Air 
Conditioning Co., 205 P.2d 749, 91 
C A.2d 734—^Andre v. Allynn, 190 P. 
2d 949, 84 C.A.2d 847—Shinn v. 
Johnson. 189 P.2d 322, 83 C.A.2d 661 
—Larson v. St. Francis Hotel, 188 
P.2d 613, 83 C.A.2d 210—Blackman 
V Howes, 186 P.2d 1019, 82 C.A.2d 
275, 114 A.L.R. 1004—Thomas v. 
Seaside Memorial Hospital of Long 
Beach, 183 P.2d 288. 80 C.A.2d 841— 
Doke V. Pacific Crane & Rigging. 
182 P.2d 284, 80 C.A.2d 601—In re 
McDaniel's Estate, 176 P.2d 952, 77 
C.A.2d 877—White v. Los Angeles 
Ry. Corp., 167 P.2d 630, 73 C.A.2d 
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720—Terrell v. Key System, 169 P. 
2d 704, 69 C.A.2d 682—Wessell v. 
Barrett. 144 P.2d 668, 62 C.A.2d 
374—^Hanley v. Marsh & MoLen- 
nan-J. B. F. Davis & Son, 117 P.2d 

69, 46 Cal.App2d 787—Perkins v. 
Maiden, 106 P.2d 232, 41 C.A.2d 243 
—Laraway v. First Nat. Bank of 
La Verne, 104 P.2d 96, 39 C.A.2d 
718—Brewer v. Southern Pac. Co., 
84 P2d 230, 29 C A 2d 251—Wires 
V. Little, 80 P.2d 1010, 27 C.A.2d 
240. hearing denied 82 P.2d 888, 27 
C.A 2d 240—Newman v. Sunde, 73 
P.2d 260, 23 CA.2d 332—Burt v. 
Baker, 71 P.2d 335, 22 C.A 2d 601— 
Jenkins v. National Paint & Var¬ 
nish Co., 61 P2d 780, 17 CA.2d 161 
—Ezmirlian v Otto, 34 P 2d 774, 
139 C.A. 486—Hall v Southern Cal¬ 
ifornia Edison Co., 30 P.2d 1013, 137 
C A 449—Day v. Laguna Land & 
Water Co , 1 P.2d 448, 115 C.A. 221 
—Moore v Steen. 283 P. 833, 102 
C A- 723—Wood V Waterman, 283 
P. 143, 102 CA. 616—Farmer v. 
Leaf, 189 P. 735, 46 C A. 642— 
Walker v. Southern Pac. Co., 176 
P. 176, 38 CA. 377. 

Colo —Silverberg v. Kiesler, 217 P. 

70, 74 Colo 21—Llnlnger Imple¬ 
ment Co. V Queen City Foundry 
Co., 216 P 527, 73 Colo 412. 

Conn.—Duff v. Husted, 111 A. 186, 96 
Conn. 206 

Ga—Barnett v Ashley, 81 S E 2d 11, 
89 GaApp. 679—Harris v Sargent, 
78 SE2d 641, 89 GaApp 44—Bai¬ 
ley v. Murray, 77 S E 2d 103, 88 Ga 
App. 491—Ellison v. Evans, 69 S E. 
2d 94, 85 Ga.App. 292 
Mich—Freeman v. East Jordan & 
S R. Co, 168 NW. 204, 191 Mich 
629. 

Mo—Orlann v. Laederich, 92 S.W.2d 
190—Frankel v Hudson, 196 S W. 
1121, 271 Mo. 495. 

Stevers v. Walker, 125 S W.2d 
920, 233 Mo App 636—Elms v. 

Mutual Benefit Life Ins. Co., App . 
231 S.W. 663. 

N.H.—Perry v. New England Casual¬ 
ty Co, 100 A. 606, 78 N H. 346. 

N.J.—Township of Livingston v. 
Parkhurst, 7 A.2d 627, 122 N.J.Law 
698—Mulrooney v. O’Keefe, 121 A. 
721, 98 N.J.Law 853. 

N.Y.—^Pollard v. Trivia Building 
Corp., 50 N.B.2d 287, 291 N.Y. 19. 

Seguin v. Myers, 108 N Y.S.2d 
28, 279 App.Div. 690—Bailey v. 

Bethlehem Steel Co, 97 N.Y.S.2d 
632, 277 App.Div. 798, affirmed 98 
N.E2d 689, 302 N.Y. 717—McLean 
V. Triboro Coach Corp., 88 N.Y S 2d 
624, 276 App.Div. 844—Relihan v 
Felson, 48 N Y.S.2d 736, 268 App. 
Div. 76, appeal dismissed 63 N.E.2d 
713, 294 N.Y. 980—Gould v. Murray. 
3 N.Y.S.2d 660, 263 App.Div. 646— 
Axtell V. Erie R. Co.. 291 N.Y.S. 
308, 249 App.Div. 694—Ford v. 

Grand Union Co., 270 N.Y.S. 162, 
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240 App.Dlv. 294—^Hart v. Ruduk. 
253 N.T.S. 615, 283 App.Dlv. 453— 
Vrooman v. City Sav. Bank of 
Albany. 251 N.Y.S. 506, 232 App. 
Div. 438—Hlne v. Alrd-Don Co., 260 
N.Y.S. 75. 232 App.Div. 369—Boy- 
lan V. Whitehouse, 242 N.Y.S. 11, 
229 App.Dlv. 372—Roche v. New 
York Cent. R. Co., 224 N.Y.S. 656, 
221 App Div. 497—Mulvihill v. Com¬ 
mercial Casualty Ins. Co., 224 N.Y. 
S. 644, 221 App.Div. 494, affirmed 
162 N.E. 610, 248 N.Y. 624—LaRose 
V. Donnelly, 219 N.Y.S. 148, 219 
App.Div. 181—Walz v. Muir, 218 
N.Y.S. 629, 218 App.Div. 495—Clar- 
amella v. Orr, 214 N.Y S. 713, 216 
App.Div. 247—^Wilhelm v. Lehigh 
Valley R. Co., 213 N.Y S. 58, 215 
App.Dlv. 28—Benjamin v. Fonda, J 
& G. R. Co., 199 N.Y.S. 719, 205 App. 
Div, 384—Gumbrell v. Clausen 
Flanagan Brewery, 192 N.Y.S. 451, 
199 App.Dlv. 778—La Rose v. 
Shaughnessy Ice Co., 189 N.Y.S. 
662, 197 App.Dlv. 821—Ellis v. 

Friedlander, 189 NT.S 646, 198 
App.Div. 67—La Goy v Director 
General of Railroads, 181 N.Y.S. 
842, 191 App.Div. 680, reversed on 
other grounds 131 N E. 886, 231 N. 
Y. 191, reargument denied 132 N E. 
905, 231 N.Y. 601—Anderson v. 

Schorn, 178 N.Y.S. 603, 189 App. 
Div 495—Townsend v. Commercial 
Travelers’ Mut. Acc. Ass’n of 
America. 177 N.Y.S. 68, 188 App 
Div. 370—Truax v. Knox, 175 N Y. 
S. 722, 188 App Div. 61—Benham v. 
Schenectady Ry. Co, 171 N.Y.S. 
260, 183 App.Dlv. 760—Ingham v. 
New York, O & W. Ry. Co, 169 N. 
YS 346, 182 App Div. 112—Henry 
E. Fox Const. Co. v. Dailey’s Tow¬ 
ing Line, 167 N.Y.S. 921, 180 App. 
Div 693—Auld v Manhattan L. 
Ins. Co, 64 N.T.S. 222, 34 App.Dlv. 
491, affirmed 68 N.E. 1085, 166 N Y. 
610 

Schultz V. Nicholson, 189 N Y.S 
722, 116 Misc. 114—Lang v. Cohen, 
176 N.Y S. 786, 107 Misc. 233 

Scott V. City of New York, 142 
N.Y.S.2d 694, reversed on other 
grounds 156 N.Y.S 2d 787, 2 A.D 
2d 854. 

N.C —Sanders v. Hamilton, 63 S E.2d 
187, 233 N.C. 176—Wilson v. Martin 
Memorial Hospital, 61 S.E 2d 102, 
232 N.C. 362—Grier v. Phillips, 56 
SE2d 486. 230 N.C. 672—Love v. 
Zimmerman, 38 S.E.2d 220. 226 N.C 
389—Reid v. City Coach Co., 2 S.E 
2d 578, 216 N.C. 469, 123 A.L.R. 140 
—Briley v. Roberson, 199 S.E. 73. 
214 N.C. 296—Independent Oil Co. 
V. Broadfoot Iron Works, 191 S.E 
608, 211 N.C. 668—Abemethy v. 
Burns, 188 S.E. 97. 210 N.C. 636— 
Brown v. Mobley, 136 S.E. 304, 192 
N.C 470—Casada v. Ford, 128 SE 
344, 189 NC. 744—Gardner v. U. S. 
Railroad Administration, 118 S E. 
848, 186 N.C 64—Pettltt v. Atlantic 
Coast Line R. Co., 118 S.E. 840. 186 


N.C. 9—McRae v. Fox, 117 S.E. 396, 
186 N.C. 343—Harper v. Oak Ridge 
Supply Co.. 114 S.E. 173, 184 N.C. 
204—Holly Springs Land & Im¬ 
provement Co. V. Brewer, 111 S.E. 
161, 183 N.C. 248—Allen v. Gardner. 
109 S.E. 260, 182 N.C. 426—Wynns 
v. Atlantic Coast Line R. Co , 106 
S.E. 136, 181 N.C. 477—Jones v. D. 
L. Taylor & Co.. 102 S.E. 397, 179 
N.C. 293—Lewis v. Carr, 101 S E. 
97, 178 N.C. 678—Reidsville Paper 
Box Co. V. Southern Ry., 99 S.E 
23, 177 N.C. 361—Woody v. Caro¬ 
lina Spruce Co.. 97 S E 610, 176 
N.C 643—Cole v. City of Durham, 
97 S.E. 33, 176 N.C. 289—Moore v 
Rowland Lumber Co, 96 S E. 176, 
175 N.C. 206—Woods v. North 
Carolina Public Service Co., 94 S E 
469, 174 NC. 697, 1 A.L.R. 942— 
Meares v. Wynnewood Lumber Co., 
90 SE. 190, 172 N.C. 289—A. E. 
Myers & Co. v. Norfolk Southern R. 
Co., 88 S.E. 149, 171 N.C. 190. 

Or—^Willoughby v. Driscoll, 120 P.2d 
768, 168 Or. 187, reheard 121 P.2d 
917, 168 Or. 187—Simmons v. 

Friede Inv. Co.. 266 P. 910, 126 Or. 
300—Cole V. Canadian Bank of 
Commerce, 239 P. 98, 116 Or. 466— 
Guntley v. Northern Pac. Terminal 
Co. of Oregon, 181 P. 4, 92 Or. 368. 

Pa—McCreery v. Westmoreland 

Farm Bureau Co-op. Ass’n, 55 A 2d 
399, 357 Pa 667—Sunseri v. Sun- 
seri, 66 A.2d 370, 358 Pa 1—Ehrlich 
v. U. S. Fidelity & Guaranty Co , 61 
A 2d 794, 356 Pa 417—Morrison v 
Philadelphia Transp. Co., 46 A 2d 
18, 363 Pa 269—Kimble v. Wilson, 
42 A.2d 526, 362 Pa. 276—Cox v 
Wilkes-Barre Ry Corp., 17 A 2d 
367, 340 Pa 564—Saldukas v. Mc¬ 
Kerns, 16 A 2d 30, 340 Pa 113— 
Hanley v. Peoples Natural Gas Co , 
188 A. 167, 326 Pa. 6—Taormlno v 
Johnstown Traction Co., 163 A 149, 
302 Pa 264—Kilpatrick v. Phila¬ 
delphia Rapid Transit Co, 138 A 
830, 290 Pa 288, followed in Great 
Atlantic & Pacific Tea Co. v. Phila¬ 
delphia Rapid Transit Co, 168 A 
777, 110 Pa Super. 374—Flanigan 
V. McLean, 110 A. 370, 267 Pa. 663 
Harrison v. Hykel, 113 A 2d 160, 
178 Pa Super. 118—Detwiler v. 

Detwiler, 67 A 2d 426, 162 Pa.Super 
383—Gardull v. Royal Ins. Co, 2 
A.2d 604, 133 Pa.Super. 267. 

RI.—Leary v. United Electric Rys 
Co., 125 A 217, 46 R I 100, reargu¬ 
ment denied 125 A. 927. 

S.C.—Tucker v. I^ure Oil Co. of Caro- 
linas, 3 S.E 2d 647, 191 S.C. 60— 
Pryor v. Atlanta-Charlotte Air¬ 
line Ry. Co., 184 S.E. 137, 179 S C 
423—Bunch v. American Cigar Co., 
119 SE. 828, 126 SC. 324. 

Utah—Galarowicz v. Ward, 230 P.2d 
676, 119 Utah 611—Tanner v. 

Humphreys, 48 P.2d 484, 87 Utah 
164. 

Wash.—McCoy v. Courtney, 172 P 2d 
696, 26 Wa8h.2d 966, 170 A.L.R. 
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603—Larson v. Olson. 9 P 2d 68, 
167 Wash. 263—Snyder v. Smith, 
213 P. 682, 124 Wash. 21—Walker 
V. Callendar, 187 P. 380, 109 Wash. 
616. 

4 C.J. p 764 note 60. 

All oonfllots resolved ia plaintiff’s 
favor 

Pa—Finnin v. Neubert, 106 A.2d 77, 

378 Pa. 40—Lewis v. Quinn, 101 A. 
2d 382, 376 Pa. 109—Parker v. Mc- 
Crory Stores Corp., 101 A.2d 377, 
376 Pa. 122. 

Benefit of any substantial evidence 

Cal.—Stockwell v. Board of Trustees 
of Leland Stanford Junior Univer¬ 
sity, 148 P.2d 405, 64 C A.2d 197— 
In re Rabinowitz’ Estate, 136 P 2d 
679, 68 CA.2d 106—Kne<*ht v. Lom¬ 
bardo, 91 P.2d 917, 33 C A 2d 447. 

Xnferenoes jury could have made 

In determining whether a trial 
court correctly granted a nonsuit, 
plaintiff is entitled to every infer¬ 
ence upon the evidence in support of 
his case, w'hich the jury, if the case 
had been submitted to them, would 
have been entitled to draw. 

N.Y.—Morgan v. Skiddy, 62 N.Y. 319 

Presumptions of fact 

(1) In determining whether or not 
a nonsuit was properly directed, 
every presumption of fact must he 
resolved in favor of pUiintitf 
Cal—Lashley v. Koerher, 166 P 2d 

441, 26 C 2d 83. 

N.J.—Thornton v. Cater, 111 A 158, 
94 NJLaw 435 

(2) On appeal from a judgment of 
nonsuit on the pleadings on the Imsis 
of the statute of limitations, theie 
IS no presumption against plaintift 
as to matters of fact not touched on 
therein 

N J.—Parker v Hickson, 97 A. 46, 

88 N J Law 443, affirmed 99 A. 1071, 

89 N.J Law 717. 

Putting sslf out of court 

In passing on entry of a nonsuit, 
only the facts favorable to plaintiff 
and inferences to be deduced there¬ 
from are to be considered, unless 
plaintiff by his own unmistakable 
testimony puts himself out of court 
Pa—Zanko v. Semmel, 108 A 2d 700, 

379 Pa 242—Johnson v. Rulon, 70 
A 2d 326, 363 Pa. 686. 

Same rules applicable as where ver¬ 
dict directed 

While, on defendant’s motion for 
nonsuit, every Intendment is to be 
Indulged In favor of plaintiff, yet 
there is no material difference be¬ 
tween the rule governing the court 
on appeal in consideration of the 
sufficiency of the evidence, where the 
court below has directed a verdict, 
and that prevailing where a nonsuit 
has been granted after the evidence 
for both parties has been given. 

Cal.—^King v. Hercules Powder Co., 
178 P. 531, 39 C.A. 228. 
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well as plaintiff’s evidence,and without attempt- must be considered in the light most favorable to 
ing to evaluate the weight to be given to conflicting plaintiff®! and must be construed most strongly in 
or contradictory testimony ;®®-io that the evidence 


Whar* two InfaraiioaB oan 1)e drawn 

(1) Where evidence is fairly sus¬ 
ceptible of two constructions, or if 
one of several inferences may rea¬ 
sonably be made, the appellate court 
on review of nonsuit must take the 
view most favorable to plaintiff, and, 
if contradictory evidence has been 
griven, it must be disret^arded. 

Cal.—Lashley v. Koerber, 166 P.2d 
441, 26 C 2d 83-—Berger v. Lane, 213 
P. 45. 190 C. 443. 

Oldham v. Atchison, T. & S. F. 
Ry. Co, 192 P.2d 516, 85 C.A 2d 214 
—Frederickson v. Kcpner, 187 P.2d 
800, 82 CA2d 906—Slater v. Shell 
Oil Co., 103 P.2d 1043, 39 C.A.2d 
535—Cortopassi v. California- 
Western R. & Nav. Co, 102 P.2d 
1093, 39 C.A 2d 280—Brewer v 

Southern Pac. Co., 84 P.2d 230, 29 
C.A.2d 251. 

(2) Plaintiff is entitled, upon re¬ 
view of a Judgment of nonsuit, to 
the benefit of the most favorable in¬ 
ference from the evidence addu(‘ed. 
and, if two inference.s can be drawn 
therefrom, it is for the Jury to say 
which of th<* two shall be drawn 

N Y —Sherman v. Nassau Electric R 
Co, 176 NY.S. 452. 
eo.5 Or—Phillips v. Colfax Co, 245 
P2d 898, 105 Or. 285. 

Testimony of defendant 

In considering the propriety of a 
nonsuit, testimony of defendant who 
was called to testify under statute 
is to be treated as evidence in the 
case in so far as it is favorable to 
plaintiffs 

Cal —Crowe v. McBride, 153 P.2d 727, 
25 C 2d 318. 

60.10 Cal —Terrell v. Key System, 
159 P 2d 704, 69 C.A 2d 682—In ro 
Rabiriowitz' Estate, 135 P.2d 579, 58 
C A 2d 106. 

61. Cal —McDonald v Shell Oil Co., 
285 P.2d 902, 44 C 2d 785—Cover- 
stone v. Davies, 239 P 2d 876, 38 
C 2d 315, certiorari denied Mock v 
Davies, 73 S.Ct 50, 344 U.S. 840, 97 
L Ed 663—Huffman v. Lindquist. 
234 P2d 34, 37 C 2d 465, 29 A.L R. 
2d 486—GolcefC v. Sugarman, 222 P. 
2d 666, 36 C 2d 162—Jeppi v. Brock¬ 
man Holding Co., 206 P 2d 847, 34 
C2d 11. 9 ALR.2d 1297—Spend- 
love V. Pacific Elec. Ry. Co., 184 P 
2d 873, 30 C.2d 632—McCurdy v. 
Hatfield, 183 P.2d 269, 30 C.2d 492 
—Kirk v. Los Angeles Ry. Corp , 
161 P.2d 673, 26 C.2d 833, 164 A.L. 
R. 1—Toschi V. Christian, 149 P.2d 
848, 24 C 2d 364—^Wood v. Ander¬ 
son, 249 P. 862, 199 C. 440—Berger 
V. Lane, 213 P. 46, 190 C. 443. 

Rasmus v. Southern Pac. Co, 
App, 301 P.2d 23—Northon v 

Schultz. 279 P.2d 103, 130 C.A.2d 


488—Markwell v. Swift & Co., 272 
P.2d 47, 126 C.A.2d 246—Rcflnite 
Sales Co. v. Fred R. Bright Co., 268 
P.2d 1116, 119 CA.2d 66—Cheyney 
v. City of Los Angeles, 268 P.2d 
1099, 119 C A.2d 75—Adams v. Hen¬ 
ning, 266 P.2d 466, 117 C.A.2d 376— 
Turner v. Ralph M. Parsons Co., 
264 P.2d 970, 117 C.A.2d 109—Rev¬ 
els v. Southern Cal. Edison Co., 248 
P.2d 986, 113 CA.2d 673—Tice v. 
Lemos. 246 P.2d 171, 112 C.A 2d 
234—Eamoe v. Big Bear Land & 
Water Co., 220 P.2d 408, 08 C.A.2d 
370—Devens v. Goldberg, 216 P.2d 
936, 96 C.A 2d 639—Lewis v. Pacific 
Gas & Elec. Co., 212 P 2d 243, 96 
C.A 2d 60 — Scott V. City and Coun¬ 
ty of San Francisco, 206 P 2d 46, 91 
CA2d 887—Huffman v. Voth, 202 
P.2d 795, 90 CA2d 305—Ralph v. 
Clifton’s Brookdale, 193 P 2d 613, 
86 C A.2d 674—Hurt v. Susnow, 
App , 192 P.2d 771—^Vincent v. Los 
Angeles Transit Lines, 183 P.2d 
713, 81 C A 2d 195—Thomas v. Sea¬ 
side Memorial Hospital of Long 
Beach. 183 P 2d 288. 80 C A 2d 841— 
De Loss V. Lewis, 177 P 2d 689, 
78 C A 2d 223—Gouzca v. Pacific 
Greyhound Lines, 169 P 2d 398, 74 
C A 2d 794—Singer v. Eastern Co¬ 
lumbia, 164 P.2d 631, 72 C.A 2d 403 
—Johnson v Ware, 136 P.2d 101, 
58 CA2d 204—^Wilson v. Wilson, 
130 P2d 782, 55 C A 2d 421—Pellett 
V Sonotone Corporation, 130 P 2d 
181, 66 CA2d 168—Sanders v. City 
of Long Beach, 129 P.2d 611, 64 C. 
A 2d 651—Bell v Bayly Bros, of 
California. 127 P 2d 662, 53 C A 2d 
149—King V. New Masonic Temple 
Ass’n, 125 P2d 559, 51 C A.2d 512— 
Kersten v Young, 126 P 2d 601, 62 
C A 2d 1—Horsman v Maden, 120 
P 2d 92, 48 C A 2d 635—Neblett v 
Elliott, 115 P2d 872, 46 C.A 2d 294 
—Argo V. Southern Pac. Co., 104 
P2d 77, 39 CA2d 706—Slater v. 
Shell Oil Co., 103 P.2d 1043, 39 C.A. 
2d 635—^Valdez v. Percy, 96 P.2d 
142, 36 C A 2d 485—Knecht v. Lom¬ 
bardo, 91 P.2d 917, 33 C.A.2d 447— 
Stone v City and Countv of San 
Francisco, 80 P.2d 176, 27 C.A 2d 
34—Guyer v Pacific Electric Ry. 
Co., 75 P2d 650. 24 C.A 2d 499—In 
re Peterkin’s Estate, 73 P.2d 897, 
23 C.A.2d 597—Inderbitzen v Lane 
Hospital, 12 P.2d 744, 124 C.A. 462. 
hearing denied 13 P 2d 905, 124 C.A 
462—Nicholas v. Jacobson. 298 P. 
606, 113 CA. 382—Favali v. Rich¬ 
ardson. 285 P. 1062, 104 C.A. 301— 
Johnson v. Clarke, 276 P. 1052, 98 
C.A. 368. 

Colo.—^Union Pac. R Co. v. Shupe, 
280 P.2d 1115, 131 Colo. 271. 

Conn.—Minicozzi v. Atlantic Refining 
Co.. 120 A.2d 924, 143 Conn. 226. 
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Fla.—Long v. City of Winter Park. 
70 So.2d 676. 

Ga.—National Land & Coal Co. v. 

Zugar, 156 S.E. 7, 171 Ga. 228. 

Ga.—Gober v. Nolan, 67 S.E.2d 700, 
81 Ga.App. 16, 15 A.L.R.2d 1309— 
Norris v. Pig'n Whistle Sandwich 
Shop, 63 S.E 2d 718, 79 Ga.App. 369 
—Gay v. Sylvania Cent. R. Co., 63 
S.E 2d 713, 79 Ga.App. 362—Bryant 
V. S. H, Kress & Co., 46 S E.2d 600, 
76 Ga.App. 630. 

Hawaii.—Sung Wha Kim Ls’u v. 

Shinn, M. D., 40 Hawaii 198. 

Idaho —Luis v. Ada Lodge # 3, In¬ 
dependent Order of Odd Fellows, 
294 P.2d 1096, 77 Idaho 392—Koser 
V. Hornback. 265 P.2d 988, 76 Idaho 
24. 

Me.—Bolduc v. Therrlen, 83 A.2d 126, 
147 Me. 39—^Kimball v Cummings, 
68 A.2d 626, 144 Me. 331—Barrett 
V. Greenall, 27 A.2d 699, 139 Me. 
75—Bubar v. Bernardo, 27 A 2d 693. 
139 Me. 82—Willey v. Maine Cent. 
R. Co, 18 A.2d 316, 137 Me 223. 
certiorari denied 62 S.Ct. 86, 314 
US 612, 86 LEd. 492—Rutland v. 
Boston & M. R. Co., 9 A.2d 131, 
136 Me. 328. 

Mich.—Waskelis v. Continental Bak¬ 
ing Co., 17 N.W.2d 785, 310 Mich. 
649. 

Mo.—Kowertz v. Diblo, 27 S.W.2d 61. 
Mont—^Westergard v. Peterson, 169 
P2d 618, 117 Mont 650—Blinn v. 
Hatton, 114 P.2d 618, 112 Mont. 
219—Jarvella v. Northern Pac. Ry. 
Co, 53 P.2d 446, 101 Mont 102— 
Grover v. Hines, 213 P 250, 66 
Mont. 230—Larson v. March, 201 P. 
685, 61 Mont. 1. 

N.H.—Langdon v. Sibley, 127 A 2d 
156—Maloney v. Boston Develop¬ 
ment Corp., 96 A 2d 129. 98 N.H. 78 
—Panagoulis v. Phillip Morris & 
Co. 68 A 2d 672, 96 N.H 624— 
Chase v. Draper Corp, 66 A 2d 688, 
95 NH. 483. 

N.J.—Smith V. Adler’s Millinery, 4 
A 2d 782, 122 N.J.Law 236—Ed¬ 
wards V. Stein, 2 A 2d 44, 121 N.J. 
Law 233—Van Der Byl v. Schepp, 
162 A. 640. 109 N J.Law 602—Stern 
V. Stultz-Sickles Co., 162 A. 571, 
109 N.J.Law 671—Abt v. Leed.s & 
Lipplncott Co., 162 A. 526, 109 N.J. 
Law 311 

N.M.—Davis & Carruth v. Valley Mer¬ 
cantile & Banking Co., 265 P. 35, 33 
NM. 296. 

N.T.—Langan v. First Trust & De¬ 
posit Co., 69 N.E.2d 424, 293 N.T. 
604, motion denied 60 N.E 2d 845. 
294 N.Y. 695—C. Bahnsen & Co. v. 
Gerst, 139 N.E. 663, 236 N.Y. 426. 

Herrick v. Grand Union Co., 149 
N.Y.S 2d 682, 1 A.D.2d 911—Abdal¬ 
lah V. Crandall, 76 N.Y S.2d 403, 
273 App.Div. 131—Yackel v. Trout, 
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74 N.T.S.2<1 694, 272 App.Div. 1099 | 
—In re Bohenko'e Bstate, 4 N.T.S. 
2d 420, 264 App.Div. 140—Swinde- 
man v. Pennsylvania R. Co., 276 
N.Y.S. 483, 243 App.Div. 233—Glas 
V. Ahlers, 2B9 N.Y.S. 399, 236 App. 
Dlv. 379—^Van Dyne v. Village of 
Seneca Falls, 287 N Y.S. 866, 227 
App.Div. 140—^Wallace v. D'Aprlle. 
222 N.Y.S. 740, 221 App.Div. 402. 
N.C.—Robinson v. Thomas, 94 S.E.2d 
911, 244 N.C. 732—Garmon v. 

Thomas, 86 S.E.2d 589, 241 N.C. 412 
—Scotten V. Langley, 83 S.B 2d 815, 
240 N.C. 762—Sheldon v. Childers. 
82 S.E.2d 396, 240 N.C. 449—Haw¬ 
kins v. McCain, 79 S.E.2d 493, 239 
N.C. 160—McClamrock v. White 
Packing Co., 78 S.E.2d 749, 238 N.C. 
648—Todd V. Smathers, 76 S.E.2d 
459, 238 N.C. 140—Carolina Cas 
Ins. Co. V. Cline. 76 S E.2d 374, 238 
N.C. 133—Bennett v. Stephenson, 75 
S.E 2d 147. 237 N.C. 377—Garner v. 
Pittman, 75 S E.2d 111, 237 N.C. 
328—Wilson v. Gclgy & Co., 73 
S.E.2d 487, 230 N.C. 566—Morrisette 
V. A. G Boone Co, 69 S E.2d 239, 
235 N C, 162—Johnson v. Gill, 68 S. 
E2d 788, 235 N.C. 40—Gainey v. 
Rockingham R. Co, 68 S.E.2d 780, 
235 N.<5. 114—Matheny v. Central 
Motor Lines, 65 S E 2d 361, 233 N. 
C. 673—Joyce v. Sell, 64 S.E.2d 837, 
233 N.C, 585—Dickson v. Queen 
City Coach Co., 63 S.E.2d 297, 233 
N.C 107—Gray v. Edmonds. 62 S. 
E.2d 77, 232 N.C. 681—Baker v. 
Atlantic Coast Line R. Co., 61 S E. 
2d 621, 232 N.C 623, certiorari de¬ 
nied 71 S.Ct, 482, 340 US 939, 95 
L.Ed. 677—Wilson v. Martin Me¬ 
morial Hospital. 61 SE2d 102, 232 
N C 362—Jordan v. Sasser, 69 S E 
2d 204, 232 N.C. 97—Bruce v, O’Neal 
Flying Service, 66 S.E.2d 560, 231 
NC 181, 12 A.L.R.2d 647—Grier v. 
Phillips, 65 S.E.2d 485, 230 N.C. 672 
—Alexander v. Lindsey, 55 S E 2d 
470, 230 N.C. 663—Chesser v. Mc¬ 
Call, 52 S.E.2d 231, 230 N C. 119— 
Hensley v. Briggs, 62 SE2d 5, 230 
N C. 114—Marler v. Pearlman’s R. 

R. Salvage Co., 52 S E.2d 3, 230 N.C. 
121—Hahn v. Perkins, 46 S E 2d 
854, 228 N.C. 727—Nichols v. Gold- 
ston, 46 S.E.2d 320, 228 NO. 614— 
Klasaette v. Liggett Drug Co., 42 

S. E 2d 411, 227 N.C. 353—Cauble 

V Trexler, 42 S.E.2d 77, 227 N C. 
307—Tuttle V. Junior Bldg Corp., 
41 S.E 2d 365, 227 N.C, 146—Deaton 
V. Board of Trustees of Elon Col¬ 
lege. 38 S.E.2d 561, 226 N.C. 438— 
State -^Highway & Public Works 
Commission v. Diamond S. S. 
Transp. Corp., 38 S.E.2d 214, 226 
N.C. 371—Hobbs v. Drawer, 37 S E. 
2d 121, 226 N.C. 146—Tysinger v. 
Coble Dairy Products. 36 S.E.2d 
246, 225 N.C. 717—Basinger v 

Pharr, 36 S E.2d 626, 225 N.C. 531 
—Groce v. Myers, 29 S.E.2d 553. 
224 N.C. 166—Jackson v. Brown¬ 
ing, 29 S.E 2d 21, 224 N.C. 76— 
Stall V. First Citizen^ Bank & Trust 


Co., 27 S.B.2d 524, 223 N.C. 660—i 
Yokeley v. Kearns, 25 S.E.2d 602, 
223 N.C. 196—^Pye v. Atlantic Co., 
26 S.E.2d 401, 223 N.C. 92—Bailey 
v. Life Ins. Co. of Virginia, 24 
S.B.2d 614, 222 N.C. 716, 166 A.L.R. 
826—Harrison v. Brown, 24 S.B.2d 
470, 222 N.C. 610—Patrick v. Tread¬ 
well, 21 S.B.2d 818, 222 N.C. 1— 
Porter v. Niven, 19 S.E.2d 864, 221 
N C. 220—Pleasants v. Barnes, 19 
S.E.2d 627, 221 N.C. 173—Sibbitt v. 

R. & W. Transit Co., 18 S E.2d 203, 
220 N.C. 702—Purcell v. Williams, 
17 S.B.2d 652, 220 N.C. 522—Stew¬ 
art V. Cary, 17 S.E.2d 29, 220 N C. 
214, 144 A.L.R. 1287—Davenport v. 
Pitt County Drainage Dist. No. 2, 
17 S.E 2d 1, 220 N.C 237—Murray 
V. Atlantic Coast Line R. Co., 11 

S. E.2d 326, 218 N C. 392—Butler v. 
Lupton, 6 S.E 2d 523, 216 N.C. 653 
—Harris v. Smith, 4 S.E.2d 880, 
216 N C. 352—Patrick v. Sir Walter 
Chevrolet Co., 4 S.E.2d 317, 216 N C. 
792—Darr v. Carolina Aluminum 
Co., 3 S.E.2d 434, 215 N.C. 768— 
Aydlett v. Carolina By-Products 
Co., 2 SE.2d 881, 216 N.C. 700— 
Hooper v. Carr Lumber Co., 1 S.E. 
2d 818, 215 N.C. 308—Watkins v. 
City of Raleigh, 200 S.E. 424, 214 
N.C. 644—Marsh v. Byrd, 200 S.E. 
389, 214 N.C. 669—Morgan v. Spru¬ 
ill, 199 S.E. 17, 214 N.C. 256—Cov¬ 
ington V. James, 197 S E 701, 214 
N.C. 71—Perry v. Davis, 196 S E. 
815, 213 NC. 626—Gower v. DavJd- 
lan, 193 S.E. 28, 212 NC. 172— 
Hood ex rel. North Carolina Bank 
& Trust Co v. Clark, 191 SE 732, 
211 N.C. 693—Stovall v Ragland, 
190 SE 899, 211 N.C. 536—Wells 
V. Jefferson Standard Life Ins Co , 
190 S.E. 744, 211 N.C. 427—Smlth- 
erman v. Morris Plan Bank of 
Greensboro, 188 S E. 646, 211 N.C. 
65—Ford v. Atlantic Coast Line R. 
Co„ 182 SE 717, 209 N.C. 108— 
Llndley v. iEtna Life Ins. Co., 182 
S.E. 712, 209 N.C. 116—Rountree 
v. Fountain, 166 S.E. 329, 203 N C. 
381—Moseley v. Atlantic Coast 
Line R. Co., 150 S.E. 184, 197 N.C. 
628—Harris v. Provident Life & 
Accident Ins. Co., 137 S.B. 430, 193 
N.C. 485—Fowler v. Underwood, 
137 SE 156, 193 N.C. 402—Hart 
v. Atlantic Coast Line R R, 136 
SE. 874, 193 N.C. 317—Brown v 
Mobley, 135 S.E. 304, 192 N.C. 470 
—Rich V. Andrews Mfg. Co., 130 
S E 610, 190 N.C 877—Anderson v 
American Ry. Express Co., 121 S. 
E. 354, 187 NC. 171—Erskine v. 
Chevrolet Motors Co., 117 S.E. 706, 
186 N.C. 479, 32 A.L.R. 196—Bel¬ 
lamy V. Bladen County Lumber 
Co., Ill S.E. 778, 183 N.C. 433— 
Weathers v. Baldwin, 111 S.E. 183, 
183 NC. 276—Munlck v. City of 
Durham, 106 S E. 665, 181 N.C. 188 
—Spry V. Kiser, 102 S.E. 708, 179 
N.C. 417—^Angel v. Carolina Spruce 
Co., 101 SE. 384, 178 N.C. 621— 
Hassell v. Daniels, Pugh & Co., 97 
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S.E. 148, 176 N.C. 99—Lynch v. 
Dewey Bros., 96 S.E. 94. 176 N.C. 
162—Midgette v. Basnight, 91 S.E. 
853, 178 N.C. 18—Garrett v. South¬ 
ern Ry. Co., 90 S.E. 903, 172 N.C. 
737, L.R.A.1917P 886—Cone v. 

United Fruit Growers' Ass’n, 88 S. 
E. 860, 171 NC. 630. 

Or.—Marr v. Putnam, 246 P.2d 609, 
196 Or. 1—^Phillips V. Colfax Co., 
245 P.2d 898, 195 Or. 285— 

Schweiger v. Solbeck, 230 P.2d 196, 
191 Or. 464, 29 A.L R.2d 436— 
Conzelmann v. Northwest Poultry 
& Dairy Products Co., 225 P.2d 767, 
190 Or. 332—Martin v. Harrison, 
186 P.2d 634, 182 Or. 121—Cox v. 
Sanitarium Co., 184 P 2d 386, 181 
Or. 672—Patterson v. Skoglund, 180 
P.2d 108, 181 Or. 167—Annereau v. 
Ewauna Box Co., 169 P.2d 215, 176 
Or. 609—Bunnell v. Parelius, 87 P. 
2d 230, 160 Or. 673—Whisler v. U. 
S. Nat. Bank of Portland, 82 P 2d 
1079, 160 Or 10—Hovedsgaard v. 
Grand Rapids Store Equipment 
Corporation, 5 P.2d 86, 138 Or. 39— 
Simmons v. Frlede Inv. Co , 266 P. 
910, 125 Or. 800. 

Pa.—Seng v. American Stores Co, 
121 A.2d 123, 384 Pa. 338—Per- 
petua V. Philadelphia Transp. Co, 
112 A.2d 337, 380 Pa. 661—Harris 
V DeFellce, 109 A 2d 174, 379 Pa 
469—Jones v. Carney, 99 A 2d 462, 
375 Pa. 32—Zawacki v. Penn.syl- 
vania R. Co., 97 A.2d 63, 374 Pa. 
89 — Rush V. Plains Tp., 89 A.2d 
200, 371 Pa. 117—Martin v. Gall, 87 
A 2d 925, 370 Pa. 258—Dobb v. 
Stetzler, 87 A 2d 308, 369 Pa. 564— 
Davies v. Delaware, L. & W R. 
Co., 87 A 2d 183, 370 Pa 180, 31 
A L R 2d 781—Szukics v. Ruoh, 81 
A 2d 903, 367 I'a. 646—Kramer v. 
Philadelphia Leather Goods Corp, 
73 A 2d 385, 364 I'a. 631—O’Connor 
V. Philadelphia Suburban Transp. 
Co., 66 A 2d 818, 362 Pa. 404— 
Polk V. Steel Workers Organizing 
Committee, 62 A 2d 860, 360 Pa 
631—Bierstein v. Whitman, 62 A 
2d 843. 360 Pa. 637—McKnight v. 
Peoples-Pittsburgh Trust Co, 61 A. 
2d 820, 360 Pa. 290—Sargeant v. 
Ayers. 57 A.2d 881, 368 Pa. 393— 
Atkinson v. Coskey, 47 A.2d 166, 
364 Pa. 297—Bowser v. J. C. Pen¬ 
ney Co., 46 A.2d 324, 364 Pa. 1— 
Stephany v. Equitable Gas Co., 31 
A.2d 623, 347 Pa. 110—Martin v. 
Borough of Moscow, 31 A.2d 124, 
346 Pa. 476—Martin v. Marateck. 
27 A.2d 42, 346 Po. 103—Snyder- 
wine V. McGrath, 22 A.2d 644, 343 
Pa. 246—Lehner v. Schellhase, 19 
A.2d 91, 341 Pa. 260—Wenhold v. 
O’Doa, 12 A.2d 116, 338 Pa. 33— 
Schramm v. City of Pittsburgh, 9 
A.2d 373, 887 Pa. 66—Fedorovich v. 
Glenn, 9 A.2d 368, 337 Pa. 60— 
Conway v. Philadelphia Gas Works 
Co., 7 A.2d 326, 336 Pa. 11—Bahas 
v. Equitable Life Assur. Soc. of 
U. S., 200 A. 91, 331 Pa. 164— 
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Jacob V. city of Pittsburg, 198 A. 
639, 830 Pa. B87—Donze v. Devlin, 
196 A. 882, 329 Pa. 1—Foster v. 
Borough of West View, 196 A. 82, 
328 Pa. 368—Deemer v. Weaver, 
187 A. 215, 324 Pa. 86—Burns v. | 
City of Pittsburgh, 181 A. 487, 320 
Pa. 92—Foley v. Wasserman, 179 
A. 696, 319 Pa. 420—Dobrowolski 
V. Pennsylvania R. Co., 178 A. 488, 
319 Pa. 236—Warren Balderston 
Co. V. Integrity Trust Co., 170 A. 
282, 814 Pa. 58—Moore v. Erie Rys. 
Co., 162 A. 812, 808 Pa. 673— 
Taormino v. Johnstown Traction 
Co., 163 A. 149, 302 Pa. 2C4— 

Yentis v. Mills, 148 A. 909, 299 Pa. 
25—Cohen v. Maus, 147 A. 103. 
297 Pa. 464—Kilpatrick v. Phila¬ 
delphia Rapid Transit Co., 138 A. 
830, 290 Pa. 288, followed in Great 
Atlantic & Pacific Tea Co. v. Phila¬ 
delphia Rapid Transit Co., 168 A. 

777, 110 Pa.Super. 374. 

Gordon v. London & Lancashire 
Indem. Co. of America, 117 A.2d 

778, 180 Pa.Super. 45—Harrison v. 

Hykel, 113 A.2d 160, 178 Pa Super. 
118—Borisoff v. Penn Fruit Co, 
69 A 2d 167, 166 Pa Super 572— 
Cirotti V. Wassell, 60 A 2d 339, 1C3 
Pa Super. 292—Detwilor v Det- 
wiler, 67 A 2d 426, 162 Pa.Super 
383—Valley Motor Transit Co. v. 
Allison, 33 A 2d 485. 153 Pa Super. 
221—Blaskey v. Pennsylvania R. 
Co, 10 A 2d 891, 138 Pa Super. 

465—Tassoni v LeBoutilller, 196 
A 634, 130 Pa Super. 303—^Allen v. 
Mitten Bank Securities Corp, 195 
A. 459, 129 Pa Super. 341—Menaker 
V. Supplee-Wllls-Jone.s Milk Co, 
189 A 714, 126 Pa.Super 76—Mor¬ 
rison V Marks, 189 A. 703, 126 Pa 
Super. 177—Smith v. Gross, 173 A. 
478, 113 Pa Super. 568. 

R I.—Edwards v. Johnson, 42 A 2d 
442, 71 R I 67—Royer v. Najarlan, 
198 A. 562, 60 R.I. 368 
S.C—Tate v. City of Greenville, 91 
SE.2d 161, 228 S.C. 630—Gillespie 
V. Ford, 81 S.E 2d 44, 226 S.C. 104— 
Herring v. Lawrence Warehouse 
Co, 72 S.E.2d 463. 222 SC. 226— 
Daniels v. Timmons, 69 S E.2d 149, 
216 S.C. 639, certiorari denied 71 S. 
Ct. 30. 340 U.S. 841, 95 L.Ed. 617— 
Hambright v. Walker, 44 S.E 2d 
310, 211 S.C. 201—Moody v. Dillon 
Co., 43 S.E.2d 201, 210 SC. 468— 
Murden v. Atlantic Greyhound 
Corp., 36 S.E.2d 83. 207 S.C. 145— 
Porter v. Cook, 13 S.E.2d 486, 196 
S.C. 433—Breeden v. Rockingham 

R. Co., 8 S.E.2d 866, 193 S.C. 220— 
Justus V. Universal Credit Co., 1 S. 
E2d 608, 189 S.C. 487—Horne v. 
Southern Ry. Co., 197 S.E. 31, 186 

S. C. 626. 116 A.L.R. 746—Worrell 
V. South Carolina Power Co., 195 
S.E. 638, 186 S.C. 806—Hice v. 
Dobson Lumber Co., 186 S.E. 742, 
180 S.C. 269—Bogan v. Southern 

6 C.J.S.—74 


Ry. Co., 184 S.B. 143. 179 S.C. 394— 
Tuttle V. Hanckel. 183 S.E. 484, 179 
S.C. 60—Myers v. Atlantic Coast 
Line R. Co., 173 S E. 812, 172 S.C. 
236—Hart v. Union Mfg. A Power 
Co., 164 S.E. 118, 167 S.C. 174. 

Utah.—Winchester v. Egan Farm 
Service. 288 P.2d 790, 4 Utah 2d 
129—Knox V. Snow, 229 P.2d 874, 
119 Utah 622—^Raymond v. Union 
Pac. R. Co,, 191 P.2d 137, 113 Utah 
26—Oberg v. Sanders, 184 P.2d 
229, 111 Utah 607—Fidelity & 

Casualty Co. of New York v. Mid- 
dlemiss, 136 P.2d 275, 108 Utah 
429—Lee v. New York Life Ins. 
Co, 82 P.2d 178, 96 Utah 446— 
Bunilngham v. Burke, 246 P. 977, 
67 Utah 90, 46 AL.R. 466—Freed¬ 
man v. Denhalter Bottling Co., 182 
P. 843, 64 Utah 513—Salt Lake 
Engineering Works v. Utah Con¬ 
crete Pipe Co, 161 P. 927, 49 Utah 
53. 

Wash —Gentry v. Greyhound Corp., 
283 P2d 979, 46 Wash.2d 631— 
Lindslcy v. Webb, 279 P.2d 639, 46 
Waah.2d 189—Smith v American 
Cystoscope Makers, Inr., 266 P.2d 
792, 44 Wash 2d 202—Jamieson v. i 
Taylor, 95 P 2d 791, 1 Wash.2d I 
217—Armstrong v. Spokane United 
Rys., 78 P 2d 176, 194 Wash. 363— 
Blazer v. Freedman, 6 P.2d 1031, 
165 Wash 476 

Wis—Hutzier v. McDonnell, 2 N.W. 
2d 207, 239 Wis 668—France v. 
Sullivan, 271 NW. 42, 223 Wis. 
477. 

4 C.J. p 764 note 61. 

62. Cal —Hall v. Barber Door Co, 
23 P.2d 279, 218 C. 412—Mont¬ 
gomery V Nelson, 295 P. 1034, 211 
C 497—Coakley v. Ajuria, 290 P. 
33, 209 C 745—^Rabe v. Western 
Union Telegraph Co, 244 P. 1077, 
198 C. 290—In re Carson’s Estate, 
194 P 5, 184 C. 448. 

Gardner v. Stonestown Corp., 
App., 302 P.2d 674—MacLean v. 
City and County of San Francisco, 
273 P.2d 698, 127 C.A 2d 263— 

Daulton v. Williams, 183 P.2d 326, 
81 C.A 2d 70—^In re Rabinowitz’ 
Estate, 135 P.2d 679, 58 CA.2d 
106—Cain v. Marquez, 88 P.2d 200, 
31 C.A.2d 430—Hargrove v. Hen¬ 
derson, 292 P. 148, 108 C.A. 667— 
Bagwill V. Pacific Electric Ry. Co., 
266 P. 617, 90 C.A. 114—Paiva v. 
California Door Co.. 242 P. 887, 76 
C.A. 323—Farmer v. Leaf. 189 P. 
736, 46 C.A. 642—Walker v. South¬ 
ern Pac. Co.. 176 P. 176, 38 C.A. 
377. 

Colo.—Crosby v. Canino, 268 P. 1021, 
84 Colo. 226—Silverberg v. Kiesler, 
217 P. 70, 74 Colo. 21. 

Conn.—Duff v. Husted, 111 A. 186, 96 
Conn. 206. 

Ga.—Williams v. Smith, 80 S.E 2d 
289, 210 Qa. 325—Wright v. Rose- 
man, 71 S.E.2d 426, 209 Ga. 176— 
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Burton v. Hart. 66 S.E. 2d 694, 
206 Ga. 87. 

Hardin v. Nicholas. 84 S.E.2d 
110, 90 Ga.App. 738—Hall v. Ivey, 
62 S.E.2d 644. 78 Ga.App 816— 
Jackson v. Thompson. 48 S.E2d 
903, 77 Ga.App. 367—^Rogers v. 

Stamos, 48 S.E.2d 648, 79 Ga.App. 
286—James v. Newman, 35 S.E.2d 
681, 73 Ga.App. 79 

Mich.—Freeman v. East Jordan & S. 
R. Co., 168 N.W. 204, 191 Mich. 
629. 

Mo.—Frankel v. Hudson, 196 S.W. 
1121, 271 Mo. 495. 

Elms V. Mutual Benefit Life Ins. 
Co., App., 231 SW. 653. 

NH.—Levesque v. American Box & 
Lumber Co.. 163 A. 10, 84 N.H. 
643—Perry v. New England Casu¬ 
alty Co., 100 A. 605, 78 N.H. 346. 
N.J.—Armitage v. Sun Oil Co., 166 
A. 73, 110 NJ.Law 610. 

N.Y.—MeVeany v New York. 80 N. 
Y. 185, 36 Am.R. 600, 69 How.Pr. 
106—Haden v. Coleman. 73 N.Y. 
667. 

Ford V. Grand Union Co, 270 
N.Y.S. 162, 240 App Div 294—Mc- 
Martin v. Fidelity & Casualty Co. 
of New York, 267 N Y S. 473, 239 
App.Div. 296, reversed on other 
grounds 190 N.E 414, 264 N Y 
220—Lombardi v. New Yoik State 
Rys., 231 N.Y.S. 306, 224 App Div. 
438—Barry v. Boston & M R R., 
229 N.Y.S. 378, 223 App Div. BBS- 
North V. LaVoy Co , 227 N Y.S. 609, 
223 App.Div. 810, affirmed 164 N.E. 
588, 249 N.Y. 572—Whitehouse v. 
Single. 216 N Y.S. 688, 217 App. 
Div. 204—Benjamin v. Fonda, J. 
& G. R. Co., 199 N.YS 719, 206 
App Div. 384—Gumbrell v. Clausen 
Flanagan Brewery, 192 N Y S. 461, 
199 App.Div 778—Ellis v. Fried- 
lander, 189 N Y.S. 645. 198 App Div. 
57—La Rose v. Shaughnessy Ice 
Co., 189 N.Y.S. 662, 197 App Div. 
821—La Goy v. Director General of 
Railroads, 181 N.Y.S. 842, 191 App. 
Div. 680, reversed on other grounds 
131 N.E 886. 231 N.Y. 191. rear¬ 
gument denied 132 N.E 905, 231 
N.Y. 601—Anderson v. Schorn, 178 
N.Y.S. 603, 189 App Div. 496— 

Townsend v. Commercial Travel¬ 
ers’ MUt. Acc. Ass'n of America, 
177 N.Y.S. 68. 188 App Div 370— 
Truax v. Knox, 176 N.Y.S. 772, 188 
App Div. 61—Benham v. Schenec¬ 
tady Ry Co., 171 N.Y.S. 260, 183 
App Div. 760—Ingham v. New 
York, G. & W. Ry. Co.. 169 N.Y.S. 
346, 182 App.Div. 112. 

Schultz V Nicholson, 189 N.Y.S. 
722, 116 Mlsc. 114—Lang v. Cohen, 
176 NY.S. 786. 107 Mlsc. 233. 

NC.—Thigpen v. Jefferson Standard 
Life Ins. Co, 168 S.E. 846, 204 N. 
C. 651—^Warren v. Littleton Orange 
Crush Bottling Co.. 168 S.E. 226, 
204 N.C. 288—Dawson v. National 
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§ 1559(4) APPEAL & ERROR 


mit that under the foregoing rule obtaining on 
appeal from a judgment of nonsuit, the evidence 
must be construed most strongly against defend¬ 
ant,®* even though, if the weight of evidence were 
considered, a conclusion against plaintiff might be 


justified ;®^ that plaintiff is entitled to the benefit of 
every fact which the jury could have found from the 
evidence;®® and that evidence adverse to plaintiffs 
claim should not be considered.®® 


Bank of Greenville. 144 S.B. 833. 
196 N.C. 134—Vasada v. Ford, 128 
S.E. 344, 189 NC. 744—Gardner v. 
U. S. Railroad Administration, 118 
S.B. 848, 186 N.C. 64—Pettitt v. 

Atlantic Coast Line R. Co., 118 
S.E. 840, 186 N.C. 9—McRae v. 

Fox, 117 S.E. 396, 186 N.C. 343— 

Harper v. Oak Ridge Supply Co., 
114 S.E. 173—Holly Springs Land 
& Improvement Co. v. Brewer, 111 
SE. 161, 183 NC. 248—Allen v. 

Gardner, 109 S.E. 260, 182 N.C. 
426—^Wynns v. Atlantic Coast Line 

R. Co., 106 SE 136, 181 N.C. 477— 
Jones V. D L. Taylor & Co., 102 

S. E. 397, 179 NC. 293—Lewis v. 
Carr, 101 S.E. 97, 178 N.C. 678— 
Reidsville Paper Box Co. v. South¬ 
ern Ry., 99 S.E. 23, 177 N.C. SSI- 
Woody V. Carolina Spruce Co., 97 
S.E. 610, 176 NC 643—Cole v. City 
of Durham, 97 S.E 33. 176 N.C. 
289—Moore v. Rowland Lumber 
Co., 96 S.E 175, 176 NC. 206— 
Woods V. North Carolina Public 
Service Co., 94 S E 459, 174 N.C. 
697, 1 A.L R. 942—^Meares v. 
Wynnewood Lumber Co., 90 S E. 
190, 172 N.C 289—A. E. Myers & 
Co. V. Norfolk Southern R. Co., 88 
S.E 149, 171 N.C. 190. 

Or.—Cole V, Canadian Bank of Com¬ 
merce, 239 P. 98, 115 Or. 456— 
Guntley v Northern Pac Terminal 
Co. of Oregon, 184 P. 4, 92 Or. 368 
Pa—Flanigan v. LcLean, 110 A. 370, 
267 Pa. 553. 

Fittipaldi v. Philadelphia Rural 
Transit Co, 163 A. 397, 107 Pa. 
Super. 385. 

R. I.—Leary v. United Electric Rys 
Co., 125 A 217, 46 R.I. 100, re¬ 
argument denied 126 A. 927. 

S. C.—Horne v. Atlantic Coast Line R. 
Co., 181 S.E 642, 177 S.C. 461— 
Moore v. Southern Ry Co., 161 S E. 
626, 163 SC 342, reversed on oth¬ 
er grounds Southern Ry. Co. v. 
Moore, 62 S Ct. 38, 284 U.S. 681, 
76 LEd. 603—Bunch v. American 
Cigar Co., 119 S E. 828, 126 S.C. 
324. 

Wash.—Snyder v. Smith, 213 P. 682, 
124 Wash. 21—Walker v. Callendar, 
187 P. 380, 109 Wash. 616. 

4 C.J. p 764 note 62. 

mu prohatlvs strsngth givsn 

In considering the propriety of 
nonsuit, all relevant testimony must 
be given its full probative strength, 
whether or not erroneously admitted. 
Cal.—Rabe v. Western Union Tele¬ 
graph Co., 244 P. 1077, 198 C. 290 

Wlisrs susoeptibls of two oo&strno- 
tioas 

(1) On review of nonsuit, the view 


most favorable to plaintiff must be 
taken, where the evidence is fairly 
susceptible of two constructions 
Cal.—^Bosqui v. City of San Bernar¬ 
dino, 43 P.2d 647, 2 C.2d 747— 
Rabe v. Western Union Telegraph 
Co., 244 P. 1077, 198 C. 290. 

(2) In determining whether a non¬ 
suit was properly granted, if one of 
several inferences may reasonably be 
made, the court must take the view 
most favorable to plaintiff and dis¬ 
card contradictory evidence. 

Cal.—Gregg v. Western Pac. R. Co., 
223 P. 653, 193 C. 212—Birch v. 
Orange County, 200 P. 647, 186 C. 
736. 

62.5 S.C.—Jennings v. McCowan, 66 
S E.2d 522, 215 S.C. 404, certiorari 
denied Atlantic Coast Lino R. Co. 
V. Jennings, 70 S.Ct. 494, 338 U.S. 
966, 94 L.Ed 690—^Haselden v. At¬ 
lantic Coast Line R. Co., 63 S.E. 
2d 60. 214 S.C. 410, certiorari de¬ 
nied 70 S.Ct. 73. 338 U.S. 826, 94 
LEd. 601. 

63. Cal —Cullen v. Spremo, 298 P. 
2d 579, 142 C.A 2d 225—Katemls v. 
Westerlind, 261 P 2d 663, 120 CA. 
2d 537—Larson v. St Francis 
Hotel, 188 P.2d 613, 83 C A 2d 210— 
Clyde V. Mitchell, 58 P 2d 205, 14 
C.A.2d 365—Nicholas v. Jacobson, 
298 P. 606. 113 CA. 382. 

S C —Horne v. Atlantic Coast Line 
R. Co., 181 S.E. 642, 177 S.C. 461 
Wash—Smith v. American Cysto- 
scope Makers, Inc., 266 P.2d 792, 
44 Wash 2d 202 
4 C.J. p 764 note 63. 

Prosmiiption. favoring defendant re¬ 
fused 

The court cannot presume on ap¬ 
peal from an order granting nonsuit 
in an action against a hospital for 
tortious treatment that repeated ex¬ 
aminations of plaintiff before child¬ 
birth by ten or twelve men were nec¬ 
essary and proper. 

Cal,—Inderbitzen v. Lane Hospital, 
12 P.2d 744, 124 C.A. 462, hearing 
denied 13 P.2d 905, 124 C.A. 462. 

64. N.Y.—^Williams v. RIvenburg, 
129 N.Y.S. 473, 146 App.Dlv. 93. 

Wsight of svldenoo not involved 
On nonsuit the question does not 
concern the weight of evidence, but 
only whether there is evidence which 
in any reasonable view should have 
been submitted to the Jury. 

N.Y.—^Feeck v. New York Cent. R 
Co., 167 N.Y.S. 670, 180 App.Dlv 
263, affirmed 121 N.E. 867, 224 N. 
Y. 627. 

66. Cal.—^Frederickson v. Kepner, 
187 P.2d 800, 82 C.A.2d 906. 
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Minn.—Hurley v. Illinois Cent. R. 

Co., 167 N.W. 1006, 183 Minn. 101. 
4 C.J. p 764 note 66. 

66 . Cal—Crowe v. McBride, 163 P. 
2d 727, 26 C.2d 318—Rabe v. West¬ 
ern Union Telegraph Co., 244 P. 
1077, 198 C. 290—Birch v. Orange 
County, 200 P. 647, 186 C. 736. 

Towers v. Massey-Harris Co., 
App, 302 P.2d 77—Stockwell v. 

Board of Trustees of Leland Stan¬ 
ford Junior University, 148 P.2d 
406, 64 C.A.2d 197—Slater v. Shell 
Oil Co., 103 P.2d 1043, 39 C.A.2d 
636—Knecht v. Lombardo, 91 P.2d 
917, 33 C.A.2d 447—Robbins v. 

Southern Pac. Co., 283 P. 860, 102 
C.A. 744. 

N C —Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 666, 221 NC 390— 
Harrison v. North Carolina R. Co., 
140 SE. 698, 194 N.C. 666—Blay¬ 
lock V. Southern Ry. Co., 100 S E 
699, 178 N.C. 363—Bailey v. Long. 
94 SE 676, 175 N.C. 687. 

4 C.J. p 764 note 66. 

Coufllcting evideuoe 

(1) On appeal from order of non¬ 
suit contlicting evidence will be dis¬ 
regarded. 

Cal —McDonald v. Shell Oil Co, 285 
P.2d 902, 44 C2d 785—Hildebrand 
V Atchison, T & S F. Ry Co., 2S1 
P.2d 249, 44 C.2d 196—Sunset Mill 
& Grain Co. v. Anderson, 249 P 2d 
24, 39 C.2d 773—Hansen v. Cram¬ 
er, 245 r.2d 1069, 36 C 2d 321, 30 
A.L R 2d 1204. 

Murphy v. Atchison, T. & S F 
R. R, 294 P 2d 468, 139 C A 2d 
792—Cantor v. Santa Clara Coun¬ 
ty, 293 P.2d 894, 139 C A 2d 441— 
Boyd V. White, 276 P 2d 92, 128 
C A.2d 641—Warren v. Roos, 273 
P.2d 669, 127 C A 2d 224—Zar v. 
Alafetich, 272 P.2d 922, 126 C.A 2d 
643—Marino v. Valenti. 269 P.2d 
84, 118 C.A.2d 830—MacDonald v 
Jackson, 266 P.2d 591, 117 C.A.2d 
698—^Denbo v. Weston Inv. Co., 246 
P.2d 660, 112 C.A.2d 153—^Andre v. 
Allynn, 190 P.2d 949, 84 C.A.2d 
347—^Wahrenbrock v. Los Angeles 
Transit Lines. 190 P.2d 272, 84 
C.A. 2d 236—Blackman v. Howes, 
186 P.2d 1019, 82 C.A.2d 276, 114 
A.L.R. 1004—In re McDaniel’s Es¬ 
tate, 176 P.2d 962, 77 C.A.2d 877— 
White V. Los Angeles Ry Corp., 
167 P.2d 630, 73 C.A.2d 720. 

N.C.—Gladden v. Setzer, 52 S.E.2d 
804, 230 N.C. 269. 

(2) On review of nonsuit, relevant 
evidence must be given its full pro¬ 
bative strength, and any question 
arising from variation between the 
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Stated in other terms, where the trial court en- ed and presented in compliance with rules of court.7<> 
tercd a nonsuit, the issue on appeal is whether a Where the testimony is not preserved on an appeal 
verdict of the jury would stand, taking plaintiff*s evi- from a denial of a motion for a nonsuit, the court 
dence in its most favorable aspect together with all will not assume that testimony omitted was favor- 
reasonable inferences therefrom.®^ The appellate able to plaintiff. 
court must view the evidence as though the judg¬ 
ment had gone in appellant's favor and order a re- appeal from an order setting aside a nonsuit,, 

versal if such a judgment can be sustained.®^*^ ^ conflict in the evidence should be deemed settled 

In reviewing a refusal of the lower court to 7®' to plaintiff,7i he being entitled to 

grant a nonsuit, the appellate court will assume the inferences which may legitimate- 

truth of the evidence for plaintiff,®* will view and ^rawn from the evidenced* Also, in review- 

consider it in the light most favorable to him,®^ ^ nonsuit granted on the opening statement 

will draw every reasonable inference in favor of of counsel, the appellate court will regard as proved 
plaintiff,®^*^ and, in the absence of a showing to all facts which the statement shows that plaintiff 
the contrary, will assume that the motion was draft- proposed to prove,although, on review of a ruling 


testimony of witnesses cannot be 
considered. 

Cal.—Bosqui v. City of San Bernar¬ 
dino, 43 P 2d 647, 2 C.2d 747—Babe 
V Western Union Telegraph Co, 
244 P. 1077, 198 C. 290—Berger v 
Lane, 213 P. 45. 190 C. 443. 

Schwarz v. Schwarz, 269 P. 765, 
9.3 CA. 262. 

Unfavorable evidence rejected 

On appeal from refusal to set aside 
nonsuit, all facts and inferences fa¬ 
vorable to plaintiffs must be accepted 
and those favorable to defendant re¬ 
jected, if depending solely on testi¬ 
mony. 

Pa—Ketchum v Conneaut Lake Co, 
163 A. 534, 309 Pa 224 

67. Me —Morey v. Maine Cent R 
Co, 142 A. 686, 127 Me 190—King 
V. Wolf Grocery Co„ 137 A. 62, 126 
Me 202 

Wash —Jordan v Spokane, P. & S, 
Ky. Co., 186 r 875, J09 Wash. 476. 
Question on appeal from a nonsuit 
IS whether the evideiK e most favor- 
nble to plaintiff Justified a submis¬ 
sion to the jury. 

N C—Tinsley v City of Winston- 
Salem, 135 SE 610, 192 N.C 697. 

67.5 Cal.—Hale v. Safeway Stores, 
276 P.2d 118, 129 C.A 2d 124, 

68. Neb.—^Hook v. Kempf, 249 N.W 
89, 126 Neb 79 

N.C.—Potter v National Supply Co , 
61 S.E 2d 908, 230 N C. 1. 

S.C.—Matheson v. American Tele¬ 
phone & Telegraph Co., 136 S.E. 
306, 137 S.C. 227. 

4 C J. p 764 note 67. 

Plaintiff’s svidsnes controls 

On appeal from denial of a non¬ 
suit to plaintiff, plaintiff’s evidence 
must control, except as to such mat¬ 
ters as are not shown by his evi¬ 
dence and as to which defendant's 
evidence Is uncontradicted. 

Utah.—Bogdon v. Los Angelos & S 
L. R. Co., 206 P. 571, 59 Utah 505. 

69. Mont.—Baatz v. Noble, 69 P.2d 

579, 105 Mont. 59—Jarvella v. 


Northern Pac Ry. Co., 53 P.2d 446, 
101 Mont 102 

NH—McLaughlin v. Union-Leader 
Corp., 116 A 2d 489, 99 N H. 492— 
Kenney v. Boston & Maine R. R., 
33 A.2d 657, 92 N H. 496—Fitzpat¬ 
rick V Parsons, 10 A.2d 660, 90 N. 
H 458 

N C —Welling v. City of Charlotte, 
86 SE2d 379, 241 NC 312—Hart¬ 
ley V. Smith, 79 S E 2d 767, 239 
NC. 170—National Shirt & Hat 
Shops of Carolinas v. American 
Motorists In.M Co., 68 S.E 2d 824, 
234 N C 698—Graham v. Spauld¬ 
ing, 36 SE2d 727, 226 N C. Be¬ 
sides v Tidwell, 6 SE.2d 316, 216 
NC. 480—Manheim v. Blue Bird 
Taxi Corp., 200 S E. 382, 214 N.C. 
089 

Or.—Nation v. GucfCroy, 142 P.2d 688, 
172 Or. 673, rehearing denied 144 
P2d 296, 172 Or 673—Greenslitt v. 
Three Bros Baking Co, 133 P.2d 
697, 170 Or 345—Larkins v. Utah 
Copper Co., 127 P.2d 354, 169 Or 
499—Erickson v. Grande Ronde 
Lumber Co. 92 P 2d 170, 162 Or 
556, rehearing denied 94 P 2d 139, 
162 Or. 556—Brown v. Fields, 83 
P2d 144, 160 Or 23—Frame v Ar¬ 
row Towing Service, 64 P.2d 1312, 
165 Or 622—Beckman v Doern- 
becher Mfg, Co., 69 P.2d 688, 154 
Or. 408—Santoro v. Brooks, 254 P. 
1019, 121 Or. 424. 

S.C —Moore v. Palmetto State Life 
Ins Co., 73 SE,2d 688, 222 S.C. 
492—Gibbs v. Atlantic Coast Line 
R. Co., 70 SE.2d 238, 221 S.C 243 
—Parker v. General Motors Ac¬ 
ceptance Corporation, 30 S.E.2d 589, 
204 S.C. 547, 153 A.L R. 763—Har¬ 
rison V. Moragne, 25 S.E 2d 742, 
202 SC. 491—Brown v. Powell. 18 
SE.2d 212, 198 SC. 403—Long v 
Mutual Life Ins. Co. of New York, 
15 S.E2d 761, 197 SC. 492—Mur¬ 
ray V. Martin, 199 S.E. 301, 188 S. 
C 334—Holder v. Sovereign Camp, 
WO.W., 186 SE. 647, 180 S.C. 242 
—Finer v. Standard Oil Co. of New 
Jersey. 161 S E. 604, 163 S.C. 802 

4 C.J. p 764 note 68. 
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Xilberal oonstructiou 

Plaintiff's evidence is liberally con¬ 
strued on appeal from a Judgment 
disallowing a non.suit. 

N.C.—Rector v. Southern Coal Co.» 

136 SE. 113, 192 NC. 804. 

May ooaaldar all evldauce 

The appellate court, in determin¬ 
ing whether the evidence supports a 
finding of negligence, warranting de¬ 
nial of nonsuit, may consider all the 
evidence introduced by both parties. 
Cal.—Hauskins v. Buck Co., 298 P, 
137, 113 CA. 176 
Motion for judgment 
Pa—Kritz v. Axler, 8 A.2d 943, 134 
Pa Super. 120. 

69.6 Cal.—Greenwood v. Mooradian, 
290 P.2d 955, 137 C.A.2d 632. 

N J —D'Aloia V. Unions Fratellanza 
Italiana, 87 A. 472, 84 N.J.Law 
683. 

70. S.C.—Bushardt v. United Inv. 
Co., 113 S.E. 637, 121 SC. 324. 

70.5 N.H.—Smith v. Hooper, 192 A. 
496, 89 N.H 36. 

71. Mo —Taylor v Prudential Ins. 
Co. of America, 131 S.W 2d 226, 234 
MoApp. 317. 

N.Y.—Ozogar v. Pierce, etc., Mfg. 
Co., 119 N.Y.S. 405. 134 App Div. 
800. 

72. Mo.—Grady v. John Hancock 
Mut. Life Ins Co of Massachu¬ 
setts, App., 150 S.W.2d 674. 

Or—Weis v. Allen, 35 P.2d 478, 147 
Or. 760. 

S.C —Green v Atlantic Coast Line 
R. Co., 134 SE 385, 136 S.C. 337. 

4 C.J. p 764 note 70. 

73. View by court and Jury 

Evidence taken when court and 
Jury, at request of defendants in 
wrongful death action, viewed the 
scene of accident, was not a part of 
plaintiff’s case, and could not be con¬ 
sidered in reviewing correctness of 
Judgment of nonsuit, nor could it be 
assumed that trial court considered 
such evidence in ruling on motion. 
Cal —Revels v. Southern Cal. BdK 
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on u motion for nonsuit, plaintiff is entitled only to 
such inferences of fact in his favor as his evidence 
fairly tends to support.*^^ The rule that the evidence 
will be considered most favorably to plaintiff does 
not authorize the appellate court to supply evi¬ 
dence,*^5 nor does it bind the appellate court to ac¬ 
cept as a fact testimony which is inherently im- 
probable7® Furthermore, where the record is not 
complete, the presumption is in favor of the cor¬ 
rectness of the ruling of the lower court on a mo¬ 
tion for a nonsuit*^^ or to set aside a nonsuit,^® un¬ 


less error appears or is shown,^* 

§ 1559(5). -Direction of Verdict 

On appeal from a directed verdict, or a refuaal to 
direct, the evidence la considered In the aspect most 
favorable to the adverse party, although where the record 
Is not clear or complete, the decision of the trial court Is 
presumed correct. 

Although on appeal there is a presumption in 
favor of the correctness of the ruling of the lower 
court on a motion for a directed verdict,^®-®® the 


son Co., 248 P.2d 986, 113 C.A.2d 
673. 

Jndsrme&t of ao&snit will not be 

disturbed in absence of showing that 
trial court abused Its discretion in 
not letting: case go to Jury. 

Colo.—Haefeli v. Aiilstrand, 73 P.2d 
1378, 101 Colo. 296. 

OsABLOt asBiime proof by plalatilT 
In an action to rescind for fraudu¬ 
lent misrepresentations, where plain¬ 
tiff submitted to nonsuit on intima¬ 
tion by the Judge that the representa¬ 
tions were merely promissory, the 
court cannot assume on appeal that, 
if plaintiff had put in all his evi¬ 
dence. he would have made out a 
case of fraud. 

N.C —Simpson v. Tobacco Growers’ 
Co-op. Ass’n, 130 S.E. 607, 190 N.C. 
603. 

Only matter before court ooasldered 

In determining whether error was 
committed in overruling a motion for 
a nonsuit, the court will consider 
only the evidence and the record be¬ 
fore the court when the motion was 
overruled. 

Utah.—Boyd v. San Pedro, Li. A, & 
S. L. R. Co., 146 P. 282, 45 Utah 
449. 

74. N T.—Piehl v. Albany R. Co., 61 
N.Y.S. 766, 30 App.Div. 166, af¬ 
firmed 67 NE. 1122, 162 N.Y. 617. 

76, Cal.—Randall v. Wolff, 214 F.2d 
68, 95 C.A.2d 795. 

Utah.—Boyd v. San Pedro, L. A. & 
S. L. R. Co., 146 P. 282, 45 UUh 
449. 

4 C.J. p 764 note 73. 

76. Cal.—Nicholas v. Jacobson, 298 
P. 505, 113 C.A. 382. 

Mont.—Grant v. Chicago, M. & St. P. 

Ky. Co., 252 P. 882, 78 Mont. 97. 
Improper brief of efvldeaee 
Oi^—Liynch v. Harris County, 12 S. 

E.2d 293, 191 Ga. 132. 

XMattcUnoy of evldemee 

The supreme court would assume 
that Judgment of nonsuit was predi¬ 
cated on insufficiency of evidence 
where it was responsive to motion 
made for such defect at conclusion 
of plaintiffs* evidence and at con¬ 
clusion of all the evidence. 

N.C.—Patterson v. MUls. 6 S.E.2d 
631, 216 N.a 728. 


OvermUag presumed proper 

In the absence of a transcript of 
the evidence, the fact that the court 
properly overruled a motion for non¬ 
suit was presumed. 

Utah.—Larsen v. Madsen, 48 P.2d 
429, 87 Utah 48. 

Deemed supported by evldenos 

Where an order settling a proposed 
bill of exceptions was invalid, Judg¬ 
ment of nonsuit must be deemed ful¬ 
ly supported by the evidence. 

Cal.—Buis V. Lindauer Corporation, 
3 P.2d 18. 116 C.A. 558. 
xmtry of noasnlt for failure to file 
spsoifloations Is reviewable only for 
abuse of discretion. 

Mass.—Telch v. Hamburger, 165 N. 

E. 658, 269 Mass. 21. 

77. Cal—Holmes v. Robarts, 282 P. 
619, 102 C.A. 53—Jones v. Express 
Pub. Co., 262 P. 78. 87 C A 246— 
Blackledge v. McIntosh, 259 P. 770, 
85 C.A. 476. 

Ga.—Terbey v. Chandler, 21 S.E.2d 
636, 194 Ga. 263. 

N.H.—Smith V. Hooper, 192 A. 496, 
89 N.H. 36. 

Utah.—Condas v. Staples, 206 P.2d 
628, 115 Utah 632. 

4 C.J. p 764 note 74. 

N.Y.—Sagllmbeni v. West End Brew¬ 
ing Co., 80 N.Y.S.2d 636, 274 App. 
Div. 201, affirmed 84 N.E.2d 638, 
298 N.Y. 876. 

N.C.—Brown v. W. B. & S. Bus Lines, 
53 SE.2d 539, 230 N.C. 498. 

76i Ky.—Venable v. McDonald, 4 
Dana 886. 

Mo.—Cohn v. Metropolitan St. R. Co., 
81 S.W. 846, 182 Mo. 577. 

79. S.C.—Hutson v. Stone, 112 8.E. 
89, 119 S.C. 259. 

79.50 Cal.—United Air Services v. 
Sampson, 86 P.2d 366, 30 C.A.2d 
135. 

Colo *—Nelson v. Centennial Cas. Co., 
273 P.2d 121, 180 Colo. 6i. 

Fla.—Kraver v. Edelson, $6 So.2d 
179--*Roberts v. Powell, 187 So. 
766, 137 Fla. 159. 

111.—^Masters v. Central Ill. Elec. & 
Gas Co., 129 N.E.2d 686, 7 IlLAjpp. 
2d 848^Krueger v, Richardson, 61 
N.B.2d 899, 326 IlLApp. 206—Kelly 
V. Fox, 48 N.B.2d 692, 818 llLApp. 
481—Brandt v. Brrnndt, 8 NJB.2d 96. 
286 IlLApp. 151. 
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Tex.—^Anderson Furniture Co. v. Ro¬ 
den, Civ.App., 265 S.W.2d 345, er¬ 
ror refused no reversible error. 
Burden ou plalatiff 

(1) It is incumbent on plaintiff to 
show that there were no grounds on 
which verdict could properly be di¬ 
rected. 

Ill.—Masters v. Central Ill. Elec. & 
Gas Co., 129 N.E.2d 686, 7 Ill.App. 
2d 348—Simmons v. South Shore 
Hospital, 91 N.E.2d 135, 340 Ill. 
App. 163—^Krueger v. Richardson, 
61 N.E.2d 399, 326 Ill App. 205— 
Kelly V. Pox, 48 NE.2d 692, 318 
Ill.App. 481—Brandt v. Brandt, 3 
N.E.2d 96, 286 Ill.App. 151. 

Iowa.—Quillen v. Minneapolis & St. 
L. R. Co, 164 N.W 779, 181 Iowa 
536. 

Or.—Short v. D. R B. Logging Co., 
235 P.2d 340, 192 Or. 383. 

Vt—Kendall v. Borofsky, 111 A.2d 
251, 118 Vt. 354. 

W.Va.—Tower v. Equitable Life 
Assur. Soc. of U. S, 26 S.E.2d 512, 
125 W.Va. 663. 

(2) It is for the excepting plain¬ 
tiff, on report to the supreme Judi¬ 
cial court, to show by the report that 
he was entitled to go to the Jury. 
Mass.—Hansen v. Fitchburg & L. St. 

Ry. Co., 109 NE. 813, 222 Mass. 
116. 

(3) Notwithstanding the trial court 
may have been remiss in its duty to 
direct verdict at the request of both 
parties, unless the party complain¬ 
ing can point out that the Jury’s ver¬ 
dict adopted by the trial court was 
incompatible with the testimony, the 
Judgment cannot be overturned. 

Or.—Banfield v. Grispen, 226 P. 236, 
111 Or. 388. 

(4) Where a peremptory instruc¬ 
tion is erlven for defendant, the court 
not indicating on what issue the in¬ 
struction was based, plaintiff, to ob¬ 
tain a fs usffW , miMil bbaw that there 
was svldenne to take all the issues 
to the Jury. 

Tex.—Hanks v. Houston Oil Ca of 
Texas, av.App., 178 S.W. 686. 
Bavdsk Oft dsfiftdattt 

(1) Defsndant. sosklng to sustain 
a directed verdict, must establish 
that there was no evidence present¬ 
ing a faot kkMtlon la favor 
Uft 
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general rule that a court will view evidence in the 
aspect most favorable to verdict, as discussed infra 
S 1562(4), is inapplicable where trial court has di¬ 
rected a verdictJ®-®5 

In passing on the question whether the lower 
•court should or should not have directed a verdict 


APPEAL & ERROR § 1559(5) 

for one party, the appellate court must consider the 
evidence in the light most favorable to the adverse 
party.®® Accordingly, where a verdict was directed, 
the appellate court must take that view of the evi¬ 
dence which is most favorable to the party against 
whom the verdict was directed,®^ applying all favor- 


N.T.—Noonan v. Paine, 49 N.Y.S.2d 
89, 267 App.Dlv. 1035, followed in 
49 N.Y.S2d 90, 267 App Div. 1036 
—La Rose v. Donnelly, 219 N.Y.S. 
148, 219 App.Dlv. 181. 

<2) Judgment for defendants after 
talcing case from Jury was a decision 
that plaintiff was not, and that de¬ 
fendants were, entitled to Judgment, 
despite any findings by the Jury that 
could be Justified by the evidence, and 
defendants must maintain that there 
could be no question of fact deter¬ 
mined in favor of plaintiff that en¬ 
titled him to Judgment. 

N.Y.— McConnell v. Hellwig, 179 N.Y. 
S. 882, 190 App.Dlv. 244. 

79.55 Minn —Nash v. Christenson, 
62 NW2d 800, 241 Minn. 164— 
Abraham v Byman, 8 N.W 2d 231, 
214 Minn 355. 

Tex.—Dunugan v. Bushey, 263 SW 
2d 148, 152 Tex 630. 

ao. Ariz.—Yancy v. Jeffreys, 8 P.2d 
774, 39 Ariz 563. 

Ark.—Chicago, R I & P. Ry. Co 

V. Harrison, 162 S W 2d 62, 204 Ark 
361. 

Cal.—^Wiswell v. Shinners, 117 P.2d 
677, 47 CA2d 156. 

Ill.—Cook V Kirgan, 76 N.E 2d 120, 
332 Ill App 294—Elbers v. Stand¬ 
ard on Co., 72 N.E 2d 874, 331 Ill, 
App. 207. 

Iowa.—Goldapp v. Cwre, 19 NW.2d 
673, 236 Iowa 648—Dilliner v 

Joyce, 6 N.W.2d 276, 233 Iowa 279 
—Allison v. Bankers Life Co., 299 
N.W. 889, 230 Iowa 996—Bower- 
master V. Universal Producing Co., 
266 N.W. 603, 221 Iowa 831—Ham¬ 
ilton V. Wilson, 240 N.W. 685. 

Ky.—Aubrey’s Adm'x v. Kent, 167 S 

W. 2d 831, 292 Ky. 740—Streipe v. 
Liberty Mut. Ins. Co., 47 S.W.2d 
1004, 243 Ky. 15—Stober v. Embry, 
47 S.W.2d 921, 243 Ky. 117. 

Md.—Miller v. City of Baltimore, 167 
A. 289. 161 Md. 312. 

Jdass.—^Reardon v. Coleman Bros., 
178 N.E. 638, 277 Mass. 819. 
mch.—Cabana v. City of Hart, 42 
N.W.2d 97, 327 Mich. 287, 19 A.L. 
R.2d 833—^Haight v. Fox, 289 N.W. 
271. 291 Mich. 501—Maxson v. 

Kohler, 240 N.W. 10, 266 Mich. 620 
—Sak V. WaldecksTr 289 N.W. 891. 
266 Mich. 219-^Pomeroy v. Dyke- 
ma, 289 N.W. 842, 266 Mich. 100. 

V. Osark Bowl, Inc., App., 
260 841—Coleman y. Zieg- 

lOTi ApPm 226 S.W.2d 288—Trl-SUte 
l 4 ttmbor >6e Shingle Co., v. Proctor. 
121 S.W.2d 1116, 228 Mo.App. 1207 
y. MaddoA App.. 92 S.W.2d 


282—Lovins v. City of St Louis. 
App., 90 S.W.2d 480—^Anderson v. 
Merchants’ & Mechanics’ Mut Aid 
Soc., App., 46 S.W.2d 938. 

Neb—Wilson & Co. v. Fremont Cake 
& Meal Co., 43 N.W.2d 667, 153 
Neb 160, certiorari denied Fremont 
Cake & Meal Co v. Wilson & Co., 
72 set. 26, 342 U.S. 812, 96 L Ed. 
614—Thoren v. Myers, 37 NW.2d 
725. 161 Neb. 453—Scherz v. Platte 
Valley Public Power & Irr. Dist, 
37 NW2d 721, 151 Neb 415 
Ohio—Cohle v. Ricketts. 118 N.E. 13, 
46 Ohio App 163—Miller v. Sub¬ 
urban Power Co, 179 N.E. 204, 41 
Ohio App. 70. 

Or—Larkins v. Utah Copper Co., 127 
P 2d 364. 169 Or. 499. 

S.C.—Young V. Atlantic Coast Line 

R. Co., 163 SE 834, 166 S.C. 441. 
Tonn.—Goodrich v. Morgan. App., 291 

S. W.2d 610—Poole v. First Nat. 
Bank of Smyrna. 106 S.W.2d 563. 
29 Tenn App. 327. 

Tex.—Traders & General Ins Co v. 
Scott. Civ App.. 189 S W 2d 633, re¬ 
fused for want of merit—Hawkins 
v. Kudeo Oil & Gas Co., Civ.App , 
187 SW.2d 230, refused for want 
of merit—Gulf, C. & S F. Ry Co. 
V Bouchillon, Civ App, 186 S.W. 
2d 1006, refused for want of mer¬ 
it—Dallas Ry. & Terminal Co. v. 
Graham. Civ.App., 185 S W 2d 180 
—Davis V. Woolverton, Civ App., 
184 S.W,2d 059, error refused— 
Abernathy v Brashear, Civ App., 
48 S.W.2d 393. 

Vt.—Tinney v. Crosby, 22 A.2d 145. 
112 Vt, 95. 

Wls—Leckwe v. Ritter, 241 N.W. 

339, 207 Wls. 333. 

4 C J. p 765 note 85. 

Zastmoted verdict 

Tex —Lackey v. Moffett, Civ.App., 
172 S.W.2d 715. 

Xiegal sninoienoy of evidence 

Motion for directed verdict mere¬ 
ly raises question of legal sufficien¬ 
cy of evidence to sustain verdict 
against moving party. 

N.D.—^DeMoss v. Great Northern Ry. 

Co., 272 N.W. 606, 67 N.D. 412. 
Peremptory lastmotion 
Ark.—Pinkerton v. Davis, 207 S.W. 
2d 742, 212 Ark. 796. 

81. Ala.—Sullivan v. Alabama Pow¬ 
er Co., So.2d 224, 246 Ala. 262. 

Mask V. Evers, 7 So.2d 96, 30 
Ala.App. 420—Case v. O’Shields, 4 
So.2d 202, 30 Ala.App. 264— Ala¬ 
bama Power Co. v. Gladden, 197 So. 
874, 29 Ala.App. 438. 

Aria—^Rldara Livestock Co. v. Agri¬ 
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cultural Products Co., 160 P.2d 761, 
61 Ariz. 473. 

Ark—Ben Pearson, Inc. v. John Rust 
Co., 268 S.W.2d 893, 223 Ark. 697, 
certiorari dismissed Ben Pearson, 
Inc. V. Rust, 76 S Ct. 60, 348 U.S 
863, 99 L.Ed. 672—Dolly Parker 
Motors V. Stinson, 245 S.W.2d 820, 
220 Ark. 28—Yahraus v Continen¬ 
tal Oil Co.. 239 S.W.2d 694, 218 
Ark. 872—^Doles v. Metropolitan 
Life Ins. Co., 216 S.W 2d 382, 214 
Ark 215, appeal dismissed, cer¬ 
tiorari denied 69 S.Ct. 1172, 337 U 
S. 922, 93 L.Ed. 1731, rehearing 
denied 69 S Ct. 1633, 337 U.S. 962, 
93 L.Ed. 1760—Glldewell v Ark- 
hola Sand & Gravel Co., 208 S.W.2d 

4, 212 Ark 838—Missouri Pac. R. 
Co V. McKamey. 171 S.W.2d 932, 
206 Ark. 907—Roe v. St. Louis, 
Southwestern Ry. Co, 168 S.W.2d 
1112, 205 Ark. 416—State Highway 
Commission v. Jelks. 159 S.W.2d 
465, 203 Ark. 878—Collett v. Loews, 
158 SW.2d 658, 203 Ark 756— 
Gray v. Magness, 138 S W 2d 73, 
200 Ark. 163—Plunkett v Hays, 21 

5. W.2d 861, 180 Ark. 506—Hodges 
V. West-Terry, 3 S.W.2d 979, 176 
Ark 1204—Cleaver v. Bert Johnson 
Orchards, 298 S W. 1016, 176 Ark. 
223—Prince v. Alford, 293 S W. 36, 
173 Ark. 633—Ives v. Anderson En¬ 
gine & Foundry Co., 292 SW. Ill, 
173 Ark. 112—Shaul v Katzenstein, 
290 S.W. 966, 172 Ark 932—Robin¬ 
son v. St Louis-San Francisco Ry. 
Co, 289 SW. 465, 172 Ark. 494— 
Beeble v. Arkansas Light & Power 
Co., 287 S.W. 766, 172 Ark 262— 
Reeves v. St. Loula-San Francisco 
Ry. Co, 287 S W. 166, 171 Ark. 1176 
—McCann v. Supreme Tribe of Ben 
Hur. 286 S.W. 361, 171 Ark 614— 
Langless v. McCarthy, 277 S.W. 
27, 169 Ark. 948—Cook v St Louis, 
I. M. & S. Ry. Co., 179 S.W. 501, 
120 Ark. 394. 

Cal.—Devens v. Goldberg, 215 P 2d 
936, 96 CA.2d 539—In re Bralg’s 
Estate, 110 P.2d 1066, 43 C A 2d 
386—Argo v. Southern Pac Co, 104 
P.2d 77, 39 C.A 2d 706—Wells v. 
Lloyd, 94 P.2d 373, 35 CA.2d 6— 
Gallano v. Pacific Gas & Electric 
Co, 67 P.2d 388, 20 C.A.2d 634. 

Conn.—Lesser v. Bridgeport-City 

Trust Co. 198 A. 262, 124 Conn. 
69, 123 A.L.R. 687. 

Ga,—Curry v. Roberson, 76 SE.2d 
282, 87 Ga.App. 786—Whitaker v. 
Paden, 60 S.B.2d 774, 78 Ga.App. 
145. 

Ill.—Dregne v. Five Cent Cab Co., 
40 N.E.2d 739, 313 Ul.App. 639, af- 
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firmed 4« N.B.2d 886, 881 Ill. 694— 
Woodworth v. Nelson, 89 N.B.2d 
82. 312 IlLApp. 659. 

Ind.—Gewartowski v. Tomal, 128 N. 
E.2d 680, 126 Ind.App. 481—Con¬ 
ner V. First Nat. Bank In Wabash, 
76 N.E.2d 262, 118 Ind.App. 173, 
rehearing: denied 77 N.E.2d 698, 118 
Ind.App. 60—Farmers & Merchants 
Bank of Hanna v. Peoples Trust & 
Savings Bank of La Porte, 199 N. 
E. 892, 101 lnd.App. 620. 

Iowa.—Nicholson v. City of Des 
Moines, 67 N.W.2d 633, 246 Iowa 
318—Popejoy v. Eastburn, 41 N.W. 
2d 764, 241 Iowa 747—Glpp v. 

Lynch, 285 N.W. 669, 226 Iowa 
1020—Swan v. Dailey-Luce Auto 
Co., 277 N.W. 580, 226 Iowa 89. re¬ 
hearing denied 281 N.W. 604, 226 
Iowa 89—O’Hara v. Chaplin. 233 
N.W. 616, 211 Iowa 404—Granette 
Products Co. V. Arthur H. Neu¬ 
mann & Co., 221 N.W. 197, 208 Iowa 
24—Barboe v. Sioux City Service 
Co.. 216 N.W. 740, 205 Iowa 1074. 

Ky.—Hale v. Hale. 162 SW.2d 984, 
287 Ky. 271—Fruit Growers Ex¬ 
press Co. V. Citizens Ice & Fuel 
Co, 112 S.W.2d 54. 271 Ky. 330 

Me.—^Pearson v. Aroostook County 
Patrons Mut. Fire Ins. Co., 101 A. 
2d 183, 149 Me. 313—Cantlllon v 
Walker. 78 A.2d 782, 146 Me. 160 
—Hultzen v. Witham. 78 A 2d 342, 
146 Me. 118. 

Mich.—Cioltari v. Blanchard. 47 N. 
W.2d 718, 330 Mich 618—Haley v. 
Grosse He Rapid Transit Co., 287 
N.W. 636, 290 Mich. 373—Fitz- 

charles v. Mayer, 278 NW. 788. 
284 Mich. 122—Selman v City of 
Detroit, 278 N.W. 112, 283 Mich. 
413—Burton v. Yellow & Checker 
Cab & Transfer Co., 278 NW 106, 
283 Mich. 384—Wells v. Oliver, 277 
N.W. 872, 283 Mich. 168—National 
Liberty Ins. Co. v. Foth, 235 NW. 
821, 264 Mich. 162—De Lockerby 
V. D’Archangelo, 236 N.W. 205, 253 
Mich. 420—Croff v. De Vries, 234 
N.W. 118, 263 Mich. 180—In re 
Lewandowski’s Estate, 210 N.W. 
314, 236 Mich. 136—Michigan Mill¬ 
ing Co. y. Vernon State Bank, 209 
N.W. 44. 235 Mich. 318, 43 A.L R. 
1477. 

Minn.—Hippe v. Duluth Brewing & 
Malting Co., 69 N.W.2d 666, 240 
Minn. 100. 

Miss.—Sheriff v. Rathborne, Hair & 
Ridgway Co., 42 So 2d 748—Tri¬ 
angle Amusement Co. v. Benigno, 
35 So. 2d 454—Whelchel v. Sten- 
nett, 6 So.2d 418, 192 Miss. 241. 

Mo.—Bagby v. Kansas City. 92 S.W. 
2d 142, 338 Mo. 771. 

Tri-State Lumber & Shingle Co. 
V. Proctor, 128 S.W.2d 1116, 233 Mo. 
App. 1207—Kneezle v. Scott Coun¬ 
ty Milling Co., App., 113 S.W.2d 
817—Heidland v. Sears Roebuck & 
Co.. 110 S.W.2d 796, 233 Mo.App. 
874. 

Mont.—Story Gold Dredging Co. v. 
Wilson. 76 P.2d 73. 106 Mont. 166. 


Neb.— ^Davis v. Bennert, 75 N.W.2d 
112, 162 Neb, 66—Born v. Matxner’s 
Estate. 65 N.W.2d 693. 159 Neb. 
169—Anthony v. City of Lincoln, 
41 N.W.2d 147, 162 Neb. 320— 
Beemer v. Hager, 266 N.W. 12, 127 
Neb. 287—Pinches v. Village of 
Dickens, 264 N.W. 877, 127 Neb. 
239—Kehl v Omaha Nat. Bank. 264 
N.W. 397, 126 Neb. 696—La Fleur 
V. Poesch, 262 N.W. 902, 126 Neb 
263—Bainter v. Appel, 245 N W. 
16. 124 Neb. 40. 

N.M.—THlian v. Atchison. T. & S. F. 

Ry. Co., 55 P.2d 34, 40 N.M. 80. 
N.C.—In re Kelly’s Will, 174 S E 463, 
206 N.C. 551. 

Ohio.—Szubo V. Tabor Ice Cream Co., 
174 N.E. 18. 37 Ohio App. 42. 

Okl —Seidenbach’a v. Underwood, 63 
P.2d 960, 178 Okl. 624. 

Or.—Hecketsweiler v. Parrett, 200 P. 
2d 971, 186 Or. 46. 

Pa. —First Nat. Bank v. Cattie Bros. 
Corporation, 131 A. 781, 286 Pa. 
202 . 

Gibson v. Stainless Steel Sales 
Corp., 70 A 2d 861, 166 Pa Super 
300—Canfield v. City of Philadel¬ 
phia, 4 A.2d 605. 134 Pa.Super. 590 
—Henry Heymann Building & 
Loan Ass’n v Denney, 196 A. 872, 
130 Pa.Super. 167—Truckseas v. 
Atlas Automobile Finance Corp., 
196 A. 637, 130 Pa Super. 105. 

R I —Sylvester v Buerhaus, 46 A 2d 
160, 71 R I. 336—Harmon v. Costan¬ 
za, 23 A.2d 180, 67 RJ 291—Davis 
V. Higgins, 195 A 495, 69 R.I. 339 
—Riccio v. Ginsberg, 139 A. 652, 
49 R.I. 32, 62 A.L.R. 967—Wartell 

V. Novograd, 137 A. 776, 48 R.I. 
296, 53 A.L.R 365. 

S.C.—Mack V. Barnett Tire & Bat¬ 
tery Co, 34 SE2d 472, 207 S C 70 
—Wright V. South Carolina Pow¬ 
er Co., 31 S.E2d 904, 205 SC. 327 
—Worrell v South Carolina Pow¬ 
er Co, 196 SE. 638, 186 SC. 306— 
Braalngton v. Williams, 141 S.E. 
375, 143 S.C. 223. 

S.D.—Litz V. Arbeiter, 233 N.W. 914, 
67 S.D. 481. 

Tenn.—Harber v. Smith, App., 292 S 

W. 2d 468—McDaniel v. Owens, 
App., 281 S.W.2d 259. 

Tex.—Air Conditioning, Inc. v. Har- 
rison-Wllson-Pearson, 253 S.W.2d 
422, 161 Tex. 636—Fitz-Gerald v. 
Hull. 237 S.W.2d 266, 160 Tex. 39 
—Kelly V. McKay, 233 S.W.2d 121, 
149 Tex. 343. 

Thomas v. Postal Telegraph-Ca¬ 
ble Co., ComApp., 65 S.W.^d. 282. 

Burnett v. Howell, Civ.App., 294 
S.W 2d 410, error refused no re¬ 
versible error—Shaw v. Tyler Bank 
& Trust Co., Clv.App., 286 S.W.2d 
782, error refused no reversible er¬ 
ror—Thielepape v. McElhenney. 
Civ.App., 276 S.W.2d 679, reversed 
on other grounds 285 S.W.2d 940 
—McNutt Oil & Refining Co. v. 
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6 C.J.S. 

ftrooks, Civ.App., 244 S.W.2d 872— 
Zuniga V. Storey, Civ.App., 239 S. 
W.2d 126, error refused no reversi¬ 
ble error—Mathews v. ThornelU 
Civ.App., 236 S.W.2d 261—Ford v. 
Leonard’s, Civ.App., 228 S.W.2d 192 
—Donnelly v. Donnelly, Civ.App., 
220 S.W.2d 278, error refused no- 
reversible error—Thomas v. Pio¬ 
neer Motors, Civ.App, 203 S.W.2di 
326, reversed on other grounds 206 
SW2d 691, 146 Tex. 299—City of 
Dallas V. Milum, Civ.App., 200 S. 
W.2d 833, error refused no reversi¬ 
ble error—Coca-Cola Bottling Co. 
of Fort Worth v. Burgess, Civ. 
App., 195 S.W 2d 379, error refused 
no reversible error—Young v. 
Fitts, Civ.App., 183 S.W 2d 186, er¬ 
ror refused—Felty v. National Oil 
Co. of Texas, Civ.App, 166 S.W. 
2d 666—Sterling v. Texas & N. O. 

R. Co, Civ App. 148 S.W.2d 886, 
error dismissed—Scott v. Molter, 
Civ App, 119 S.W.2d 603—Texas 
Military Institute of San Antonio 

V Sun OH Co., Civ.App, 112 S.W, 
2d 329, error dismissed—Towns v, 
Texas & N O R Co.. Civ App , 112 
S W.2d 265, error dismissed—Hunt 

V. Cass County, Civ App, 106 S.W 
2d 810—Hatch v National Cash 
Register Corp . Civ App , 106 S.W. 
2d 1114—Ellington v Pirtle, Civ. 
App, 102 S W 2d 62 i, error dis¬ 
missed—McVeigh v International 
Travelers Assur Co , Civ.App, 101 

S. W.2d 644, error dismissed—Dur¬ 
ham V. Wichita Falls & S R. Co , 
Civ.App., 92 S.W 2d 282, reversed 
on other ground.M 120 S W 2d 803, 
132 Tex. 143, 120 ALK 1497— 
Brand v. Fernandez, Civ.App, 91 S. 

W. 2d 932, error dismissed by agree¬ 
ment—Simkins v City of Corsi¬ 
cana, Civ App., 86 SW.2d 792—Car¬ 
ter v. State Finance Co, Civ App , 
81 S W 2d 1046—Theago v Royal 
Indemnity Co , Civ.App , 70 S W 2d 
473—Hawthorne v International- 
Great Northern H Co , Civ.App , 
63 S.W 2d 243—Krueger v Kruegt-r, 
Civ.App., 62 SW2d 684—Fitch v. 
Maverick County Water Control & 
Improvement Dist No. 1, Civ App , 
68 S W 2d 837—McNeel V. Texas & 
N. O. R. Co., Civ App., 64 S.W.2d» 
671—Swindall v. Van School Di.st. 
No. 63, Civ.App, 37 S.W.2d 1094, 
affirmed in part and reversed in 
part on other grounds Pure Oil Co. 

V Swindell, ComApp., 68 S W.2d 
7—Boone v. City of Stephensville, 
Civ App, 37 SW.2d 842—Hlbbs v. 
City Nat. Bank of Wichita Falls, 
Civ App., 293 S.W. 360—Jackson v. 
Seley-Cornforth Grain Co., Civ. 
App., 289 S.W. 164—Medearis v. 
Burattl, Civ App. 275 S.W. 617. 

Utah.—Covington v. Carpenter, 294 
P.2d 788, 4 Utah 2d 378—Hewitt 
V. General Tire & Rubber Co., 284 
P 2d 471, 3 Utah 2d 854—Gibbs v. 
Blue Cab, Inc., 249 P 2d 213, opin¬ 
ion on rehearing adhered to 259 P. 
2d 294—Barlow v. Utah Light & 
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able inferences arising therefrom,82 and disregard- | ing evidence favorable to the successful party.®* 


Traction Co., 298 P. 886, 77 Utah 
556. 

Vt.—In re Jones’ Estate, 8 A.2d 631, 
110 Vt. 438, 128 A.L.R. 704. 

WIs—Dominiczak v. Milwaukee Elec. 
Ry. & Transport Co., 20 N.W.2d 635, 

247 WIs. 640—Mueller v. O’Leary, 
267 N.W. 161, 216 WIs. 224. 

4 C.J. p 765 note 86. 

Affirmatlvs oharffs 

Ala.—Textile Mills, Inc. v. Colpack, 
89 So.2d 187, 284 Ala. 269. 

Binding instructiona 

Pa.—Snyderwine v. McGrath, 22 A. 
2d 644. 343 Pa. 245. 

Burden on appellant 

Cal —United Air Services v. Samp¬ 
son, 86 P.2d 3G6, 30 C.A.2d 135. 

W.Va.—Tower v. Equitable Life As- 
sur. Soc. of U. S., 26 S.E.2d 612, 
125 W.Va 663. 

Instructed verdict 

Tex.—Anglin v. Cisco Mortg. Loan 
Co , 141 S.W 2d 935, 136 Tex. 188. 

Duke V. Garrett, Civ.App., 263 S 
W.2d 680—Theriot v. Smith, Civ. 
App., 263 S W 2d 181, error dis¬ 
missed—Whitten burg v. State, Civ. 
App., 259 S.W.2d 270, reversed on 
other grounds Stale v. Whitten- 
burg, 2<.5 SW.2d 569, 153 Tex. 205 
—Mundy v, Stiles, Civ.App, 257 
SW2d 750, error refused no re¬ 
versible error—Air Conditioning, 
Inc, V Harrison-Wilson-Pearson, 
Civ App., 250 S.W.2d 274, reversed 
on other grounds 253 S W 2d 422, 
161 Tex 635—Frye v. Sinclair Oil 
& Gas Co, Civ App., 249 S W 2d 
102—Klinke v. Harbison, Civ App., 

248 S W 2d 545, alTlrmed Petit v 
Klinke, 254 SW.2d 769, 152 Tex 
142—r.ynum v. Peoples State Bank 
of Turkey, Civ App, 243 S.W 2d 
190—Dawes v. J. C Penney & Co, 
Civ App, 236 S W 2d 624, error re¬ 
fused no reversible error—Sevine 
v Heissner, Civ App , 220 S W.2d 
704, reversed on other grounds 224 
SW.2d 184, 148 Tex. 345—Zeller- 
bach V. Associated Emp. Lloyds, 
Civ App., 200 S.W 2d 663—Traders 
& Gent'ral Ins. Co v. Bass, 193 S. 
W 2d 84S, error refused no reversi¬ 
ble error—Gam])Ill v. Snow, Civ. 
App, 189 S W.2d 33, refused for 
want of merit—State v. Humble 
Oil & Refining Co., Civ.App., 187 S. 
W 2d 93, opinion supplemented on 
rehearing 194 S.W 2d 811—Speights 
v. Deon, Civ App , 182 S.W.2d 1016, 
error refused—Boling v. Dallas 
Railway & Terminal Co., Civ.App, 
175 S.W 2d 292, error refused— 
Happ v. Happ, Civ.App., 160 S.W. 
2d 227, error refused—Fry v. Hark- 
ey, Civ.App., 141 S.W.2d 662, error 
dismissed, judgment correct—Out¬ 
law v. Gulf Oil Corporation, Civ. 
App., 137 SW.2d 787, reversed on 
other grounds 150 S.W.2d 777, 136 
Tex. 281—Powell v, Danciger Oil 


& Refining Co of Texas, Civ.App., 
184 B.W.2d 493, reversed on other 
grounds 164 S.W.2d 682, 187 Tex. 
484, 137 A.L.R. 408. 

WIs.—^Frankland v. De Broux, 28 N. 

W.2d 256, 261 WIs. 210. 

Peremptory Instruotlon or verdict 
Ark—Bullock v. Miner, 286 S.W.2d 
328, 226 Ark. 897—Sharp v. Sonen- 
bllck & Sklan, 212 S.W.2d 18, 213 
Ark. 649—Garner v. Missouri Pac. 
Ry. Co., 196 S.W.2d 39, 210 Ark. 
214. 

Iowa.—^McCarvllle v. Ream, 72 N.W 
2d 476. 

Miss.—Birdsong v. City of Clarks- 
dalo, 3 So.2d 827, 191 Miss 632— 
City of Nat(*he 2 v. Natchez Sana¬ 
torium Benev Ass'n, 2 So.2d 798, 
191 Miss. 91—Wheat v. Teche 
Lines. 179 So 553, 181 Miss 408 
Tex—Rodgers v. Tracy, Civ.App., 242 
S W 2d 900, error refused no re¬ 
versible error—Henderson v. Hen¬ 
derson, Civ.App, 236 S.W.2d 154 
—Roswurm v Sinclair Prairie Oil 
Co , Civ.App , 181 S.W.2d 736, error 
refused—Viduarrl v. Bruni, Civ. 
App., 164 SW.2d 498, affirmed in 
part and reversed in part on other 
grounds 166 SW2d 81, 140 Tex. 
138—Associated Indemnity Corpo¬ 
ration v. Insurors Indemnity & 
Insurance Co, Civ App , 163 S W. 
2d 533, reversed on other grounds 
162 S.W.2d 666, 139 Tex. 286—How¬ 
ard V. Combs, Civ.App, 113 S W. 
2d 221 

Fresnmption of fact 

The trial court, on motion for di¬ 
rected verdict may not draw pre¬ 
sumptions from the facts. 

Ind.—Baltimore & O. K Co. v Rey- 
her, 24 N E 2d 284, 216 Ind 645 
Balo as to aonsnlt appllcabls 

In reviewing .^n order directing a 
verdict, the appellate court will ap¬ 
ply rules analogous to those govern¬ 
ing the review of an order granting 
a nonsuit. 

Cal—Barty v. Collins, 292 P. 979, 
109 C.A. 94, 

Tost 

On appeal from a judgment on a 
directed verdict, the test for the de¬ 
termination of the court was wheth¬ 
er from the fact.s, viewed in their 
most favorable light, the minds of 
reasonable men could honestly reach 
dilTerent conclusions. 

Mich —Ashworth v. City of Detroit, 
292 NW. 346, 293 Mich. 397. 

82. Ill.—Kasper v. Buelick, 137 N. 

E.2d 276. 11 Ill App 2d 246. 

Miss.—Howell v. Vlener, 176 So. 731, 
179 Miss. 872. 

Neb.—Kiser v. Christensen, 78 N.W. 
2d 823, 163 Neb. 166—Palrman v 
Cook, 8 N.W.2d 315, 142 Neb. 893. 
N.Y.—LaRose v. Donnelly, 219 NY. 
S. 148, 219 App.Div, 181—Walz v. 
Muir, 218 N.Y.S. 629. 218 App.Div. 
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496—Morton v. Meyer, 218 N.Y.S. 
1, 218 App.Div. 216. 

Okl.—Seidenbach's v. Underwood, 68 
P.2d 960, 178 Okl 624. 

Pa.—Canfield v. City of Philadelphia, 

4 A.2d 605, 134 Pa.Super. 590. 

R.I.—Hogan v. Sheltra, 166 A. 813. 
Tex—Kent v. Stoddard, Civ.App., 167 

S.W.2d 1060. 

Utah—Graham v. Johnson, 166 P.2d 
230. 109 Utah 346, rehearing de¬ 
nied and modified on other grounds 
172 P.2d 666, 109 Utah 866. 

Wyo.— Oorpnji Jnrls Seonndnm cited 
in Hawkey v. Williams, 281 P 2d 
447, 448, 73 Wyo. 463. 

Beoesr.ary or permissible Inferences 
In order to sustain a judgment 
based on a directed verdict, the ques¬ 
tion is not whether the inferences 
necessary to maintain respondent's 
case were permissible from the evi¬ 
dence, but whether they were neces¬ 
sary. 

Mont—St. Paul Machinery Mfg. Co. 

V. Bruce, 172 P. 330, 64 Mont. 649. 

Xnstmoted verdict 

Tex—Dunagan v. Bushey, 263 S.W. 
2d 148, 152 Te». 630. 

Riojas v. Rfojas, Civ App., 289 

5 W.2d 802—Fender v. Farr, Civ 
App.. 262 SW2d 639—D. T Car- 
roll Corp. V. Carroll, Civ App., 256 
S.W.2d 429, error refused no re¬ 
versible error—Farmers Gin Co. v. 
Texas Elec. Ry Co, Civ.App, 232 
S.W.2d 890, error refused no re¬ 
versible error—McCarty v. Moss, 
Civ.App., 225 S.W.2d 883, error re¬ 
fused — Higgins V. Standard Lloyds, 
Civ App, 149 S W 2d 143, error dis- 
mis.scd—Perkins v. Magnolia Pe¬ 
troleum Co, Civ App., 14 8 SW.2d 
266, error dismissed, judgment cor¬ 
rect. 

Peremptory instmctlon 

Ky.—Combs v. Peoples Bank, 230 S. 

W. 2d 476, 313 Ky. 120. 

Miss.—Triangle Amusement Co. v. 

Benigno, 35 So.2d 454. 

Tox —Ingram v. Gentry, Civ.App, 
205 S.W.2d 673. 

83. Neb—Kelly v. Kannarr, 226 N. 

W. 230, 118 Neb. 472. 

Tex.—Moore v. McKague, Civ.App, 
92 S W.2d 676, error dismissed— 
Taylor v. Higgins Oil & Fuel Co, 
Civ App, 2 S.W 2d 288—Bounds v 
Home Mut. Life & Accident Ass’n 
No. 1, Civ.App. 290 S.W. 662. 

Bvldenoe favorable to appellant 

In reviewing the ruling on a mo¬ 
tion for an instructed verdict, only 
the evidence favorable to appellant 
should be considered and this evi¬ 
dence in a light favorable to him. 
Tox.—Uaper v. Parmenter, Civ.App., 
1 SW.2d 343. 

Xnstmoted verdlot 

Tex.—Hidalgo County Bank & Trust 
Co. V. Goodwin, Civ.App., 137 S.W. 
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Moreover, the unsuccessful party’s evidence will be | accepted as true and given its greatest force^^ al- 


2d 161. error dismissed judgment 
correct. 

84. Ala.—McMillan v. Aiken. 88 So. 

135. 205 Ala. 86. 

Aris.—Zancanaro v. Hopper. 286 P.2d 
205. 79 Aria. 207—Barker v. Gen¬ 
eral Petroleum Corp., 233 P.2d 449, 
72 Aria. 238. 

Ark.—Casteel v. K. Leo Williams 
Theatres. Inc., 256 S.W.2d 782. 221 
Ark. 936—H. G. Pugh & Co. v. Ahr¬ 
ens. 10 S.W.2d 873. 178 Ark. 230— 
Ray V. Arkansas Fertilizer Co.. 258 
S.W. 371, 162 Ark. 608—^Davenport 
V. Gray. 247 S.W. 81. 167 Ark. 1— 
Coplen v. Texarkana Tire House. 
229. S.W. 26. 148 Ark. 108—W. Y. 
Bransford & Son v. Smith & Whit¬ 
ney. 228 S.W. 877. 147 Ark. 613— 
Evans v. Blytheville, L. & A. S. R. 
Co., 227 S W. 267, 147 Ark. 28—C. 
A. Wooten & Co. v. Bain-Adams 
Co.. 226 S.W. 134. 146 Ark. 462— 
Brotherhood of Railroad Trainmen 
v. Merideth. 226 S.W. 337. 146 Ark 
140—Scott V. Roberson. 224 S.W 
746, 146 Ark. 408—Central Coal & 
Coke Co. V. Burns, 216 S.W. 265. 
140 Ark. 147—Crockett v. McClure 
Co., 206 S.W. 143—Beach v. Eure¬ 
ka Traction Co„ 203 S W. 834, 135 
Ark. 642—Bennett v. Buckeye Cot¬ 
ton Oil Co., 200 S.W. 993, 132 Ark. 
381—McLeod v. Des Arc Oil Mill 
Co., 199 S.W. 932, 131 Ark. 694— 
Vaughan v Hinkle, 198 S W. 705, 
131 Ark. 197—Southern Grocery Co, 

V. Bush, 198 S.W, 136, 131 Ark 163 
—Rowe V. Zimmerman, 197 S.W. 
1180, 130 Ark. 592—Neely v. Wll- 
more, 187 S.W, 637, 124 Ark. 460— 
Barrentlne v. Henry Wrape Co., 
179 S.W. 328, 120 Ark. 20C—Hill v. 
St. Louis, I. M. & S. Ry. Co, 178 S. 

W. 369, 119 Ark. 689—Clark v. J. 
R. Watkins Medical Co., 171 S.W. 

136, 115 Ark. 166. 

DC.—Weigle v. Roller, 295 F. 985, 
64 App D.C. 164. 

Ill—Wagner v. Toledo, P. & W. R. 
R., 185 N.E. 236, 352 111. 85. 

McGivern v. Parkhill, 196 Ill. 
App. 343. 

Iowa.—Stanoshek v. Chicago. R, I. & 
P. Ry. Co , 199 N.W. 310, 198 Iowa 
62—Smith V. American Ins Co, 198 
N.W. 48, 197 Iowa 761—Waring v. 
Dubuque Electric Co, 185 NW 
130, 192 Iowa 608—Borg v. Dee 
Moines City Ry Co., 181 N.W. 10. 
190 Iowa 909—Cummings v. Rail¬ 
way Mall Ass'n, 177 N.W 466. 190 
Iowa 348—Gregg v. Town of 
Springville, 174 N.W. 23, 188 Iowa 
239—^Trotter v. Chicago, R. I. & P. 
Ry. Co., 171 NW. 672, 186 Iowa 
1046—James v. Iowa Cent. Ry. Co., 
166 N.W. 1045—Rasmussen v. Han¬ 
son, 167 N.W. 154, 176 Iowa 26— 
Oaks V. Chicago, R. I. & P. Ry. 
Co., 166 N.W. 740. 174 Iowa 648— 
In re Crlssick's Will, 166 N.W. 416. 
174 Iowa 397—FoXt v. Hamilton, 


168 N.W. 146, 170 Iowa 676—Saw¬ 
yer V. Hawthorne, 149 N.W. 612, 

167 Iowa 410. 

Ky.—Illinois Cent. R. Co. v. Den- 
nington, 189 S.W. 217, 172 Ky. 326. 
Md.—Armiger v. Baltimore Transit 
Co., 196 A. Ill, 178 Md. 416—Hall 

V. Brown. 94 A. 530. 126 Md. 169— 
Hockaday v. Schloer, 94 A. 626, 125 
Md. 677. 

Mass.—Osborne v. Bay State St. Ry 
Co. Ill N.E. 43. 222 Mass. 427— 
Adams V. Boston Elevated Ry. Co.. 
107 N.E. 860. 219 Mass. 615. 
Mich.—In re Bailey. 181 N.W. 969, 
213 Mich. 344—^Harris v. Bernstein, 
171 N.W. 621. 204 Mich. 686—Tau- 
tengan v. Zoller, 166 N.W. 941, 201 
Mich. 94—Lawrence v. Washing- 
ton-Detroit Theater Co., 166 N.W. 
738, 190 Mich. 44—Burns v. Read¬ 
ing’s Estate. 156 N.W. 479, 188 
Mich. 691—Morrison v. City of 
Ironwood, 166 N.W. 477, 189 Mich. 
117—Dotson V. Michigan Cent. R. 
Co.. 163 N.W. 1066, 187 Mich. 660— 
Tonkovich v. Indiana Mining Co.. 
163 N.W. 811, 187 Mich 186—Ris- 
bridger v. Michigan Central R. Co., 
162 N.W. 961, 188 Mich. 672, re¬ 
heard 167 N.W. 279, 188 Mich. 672 
—Weitzel V. Detroit United Ry, 
162 N.W. 931, 186 Mich. 7, rehear¬ 
ing denied 163 NW. 831, 186 Mich 
7—Baucino v. Fitzpatrick. 162 N 

W. 927. 186 Mich. 1—Pennsylvania 
Fire Ins. Co. v. Ann Arbor R Co, 
161 N.W. 678, 184 Mich 376—Wald- 
leich V. Andros, 148 N.W. 824, 182 
Mich. 374—Scoop v. W. H White 
Co., 148 N.W. 762, 182 Mich. 639— 
Algate V. City of Lansing, 147 N. 
W. 661, 180 Mich. 484. 

Miss.—Holmes v. T. M. Strider & Co., 
189 So. 618, 186 Miss. 380, 123 A.L. 
R. 1190—Capital Paint & Glass 
Co. V. St. Paul Mercury Indemnity 
Co., 176 So. 729, 180 Miss. 341— 
Bourgeois v. Mississippi School 
Supply Co., 166 So. 209, 170 Miss. 
310—Bourgeois v. Mississippi 
School Supply Co., 3 62 So. 642— 
Alamaris v. Jno. F. Clark & Co, 
145 So. 893, 166 Miss. 122—Sanders 
V. Leake & Goodlett. 130 So. 489, 

168 Miss. 424—Shade v. Diamond 
L. Service Station, 114 So. 260, 148 
Miss. 167—Ross V. Fair, 110 So. 
841, 146 Miss. 18—Harris v. J. A. 
Stuart Lumber Co., 110 So. 836, 146 
Miss. 809—Dean v. Brannon. 104 
So. 173, 139 Miss. 312. 

Mo —Mecnach v. Crawford, 187 S.W. 
879. 

Moore v. Washington Life & Ac¬ 
cident Ins. Co., App, 58 S.W.2d 
763—Ellis V. Mansfleld. 256 S.W. 
166. 216 Mo.App. 292—Midwest 

Nat. Bank & Trust Co. v. Parker 
Corn Co., 245 S.W. 217, 211 Mo.App. 
413—Taylor v. Kansas City Ter¬ 
minal Ry. Co., App., 240 S.W. 512 
—Gunn V. Hemphill Lumber Co., 
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App.. 218 S.W. 978—Irwin v. Unit¬ 
ed Rye. Co. of St. Louis, 191 S.W. 
1180, 196 Mo.App. 666—Reynolds 

V. Hanson, App., 191 S.W. 1030— 
Madsen v. Prudential Ins. Co. of 
America, App., 186 S.W. 1168— 
Sikes V. St. Louis & S. F. R. Co., 
176 S.W. 266. 190 Mo.App. 181— 
Jackson County Light. Heat & 
Power Co. v. City of Independence, 
176 S.W. 86, 188 Mo.App. 167— 
Hawkins v. St. Louis & S. F. R. 
Co., 174 S.W. 129, 189 Mo App. 201 
—Scott V. American Zinc, Lead & 
Smelting Co., 173 S W. 23, 187 Mo. 
App. 344—Hicks v. Hammond Pack¬ 
ing Co.. 171 S.W. 937. 184 Mo.App. 
672. 

Neb.—Creecelius v. Gamble-Skogmo, 
Inc., 13 N.W.2d 627. 144 Neb. 394 
—First Nat. Bank of Missouri Val¬ 
ley, Iowa, V. McFerrin, 9 N.W.2d 
166, 142 Neb. Cl7—Fairman v. 

Cook, 8 N.W.2d 316, 142 Neb. 893 
—Petersen v. Ohio Casualty Ins. 
Co., 267 N.W. 393, 131 Neb. 128— 
In re Hoagland’s Estate, 253 N.W. 
416, 126 Neb 377—People’s State 
Bank v. Smith, 231 N.W. 141, 120 
Neb. 29—^Vrbsky v. Arcndt, 229 N. 

W. 337, 119 Neb. 443—Hall v. Un¬ 
ion Pac. R. Co., 201 NW. 678. 113 
Neb. 9—Kepler v. Chicago, St. P, 
M & O. Ry. Co., 196 N W. 161, 111 
Neb. 273, certiorari denied Chica¬ 
go St. P., M. & O. R Co V Kcplei, 
44 set. 636, 265 U.S 589, 68 L Ed. 
1194—Traphagen v Lincoln Trac¬ 
tion Co., 195 NW. 472, 110 Neb 855 
—O’Hara v. Hines, 187 N.W. 64 3, 
108 Neb. 74—Schmelzei v. Lecty, 
178 N.W. 267, 104 Neb 672 

N.J.—Fagan v. Central R. Co , of New 
Jersey, 111 A. 32, 94 N.J.Law 454. 
N.Y.—Central Bank of Rochester v. 
Gleason, 200 N.Y S. 384, 206 App. 
Div. 28—In re Strong’s Will, 166 N 
Y.S. 862, 179 App.Div. 639—Ed¬ 
ward G. Murray Lighterage & 
Tranaportation Co. v. Warren, 157 
N.Y.S. 692, 171 App.Div. 696—Geer¬ 
ing v. Metropolitan Bank, 156 NY. 
S. 682, 170 App.Div. 761, affirmed 
122 N.E. 881, 225 N.Y. 711—F. V 
Smith Contracting Co. v. City of 
New York, 162 N.Y S. 658, 167 App. 
Div. 253—York Mfg Co. v Mager, 
160 N.Y.S. 973, 166 App.Div. 872— 
Shipley Construction & Supply Co. 
V. Mager, 150 N.Y.S. 969, 166 App. 
Div. 866. 

N.C—Chandler v. Jones, 90 S.E. 580, 
172 N.C. 669. 

Pa.—Perrin v. Glassport Lumber Co., 
119 A. 719, 276 Pa. 8. 

Texter v. Wachs, 83 Pa.Super. 
348—^Dunn v. City of Scranton, 83 
Pa.Super. 329. 

S.C.—Leslie v. Southern Paving 
Const. Co., 169 S.E. 139, 169 SC. 
414—Hutchison v. Southern Ky. 
Co., 96 S.E. 181, 109 S.C. 90. 
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though contradicted.®® i court, on appeal, must accept that view of the cvi- 

In case the verdict was directed for plaintiff, the ( dence which is most favorable to defendant;®® de- 


fi D.—Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 725, 71 S.D. 132 
—Jaeggl V. First Nat. Bank, 183 
N.W. 865. 44 S.D 226—HaufT & 
Stormo V. South Dakota Cent. Ry. 
Co.. 147 N.W. 986, 34 S.D 183 
Tenn.—Klein v. York, 267 S.W. 861. 

149 Tenn. 81, 31 A.L.R. 462. 

Tex.—Fruth v. Gaston, Civ.App., 187 
S.W.2d 681, refused for want of 
merit—Brown v. Westerfeld, Civ. 
App, 129 SW.2d 461, error dis¬ 
missed, Judffment correct—Murff v. 
Dreeben, Civ.App., 127 S.W.2d 677, 
error dismissed, Judgrment correct 
—Miller V. Dunaeran, Civ.App., 123 
S.W 2d 363, error dismissed—Port- 
wood V. Portwood, Civ.App, 109 S. 
W 2d 516, error dismissed—Moore 
v McKaiTUG, Civ.App, 92 S W.2d 
67.5, error dismissed—Corbell v. 
Stengrel, Civ.App . 83 S.W.2d 1084— 
Willis Mercantile Co. v. Moody, 
rivApp, 77 SW2d 308—Shaffer 

V Rhyne. Civ App. 76 S.W.2d 133 
—Brown v Universal Life Ins Co, 
Civ App, C2 SW.2d 374—Fitch v. 
Maverick County Water Control & 
Ini,irovGment Dist No, 1, Civ.App., 
58 SW2d 837—Davis v. Meckel, 
Civ App, 67 SW2d 622—Childress 

V Sullivan, Civ.App, 38 S W.2d 
826—Mussie v Hutcheson, Civ. 
App. 296 SW 939—Caruth v. Dal¬ 
las Gas Co, Civ App , 282 S W. 334 
—Guedry v Jordan, Civ.App, 268 
S.W. 191—Bragg v Houston Elec¬ 
tric Co. Civ App, 264 SW 246— 
Rall.s V Ralls, Civ App., 256 S W. 
688—Davis v Ferguson Seed 
Farms. Civ App, 266 S W. 655— 
Carlisle v. Elks Home Ass’n, Civ 
App. 253 SW 646—Haskell v 
White Oil Corporation, Civ App, 
2-1.3 SW 606—Spark v. La.sater, 
Civ App, 234 SW. 717—Charles v 
El Paso Electric Ry. Co , Civ App , 
234 S W. 696, reversed on other 
grounds, Com.App, 254 S.W. 1094 
—Courchosne v. Brown, 216 S W. 
674—Irwin v. Moore, Civ App , 212 
SW 710. 

'Vt —Barclay v. Wetmore & Morse 
ar.-inite Co, 102 A. 493, 92 Vt 195 
—Hazen v. Rutland R Co, 94 A 
296, 89 Vt 94—Losasso v Jones 
Bros Co , 93 A. 266, 88 Vt. 626. 

Wis—Nye v. Milwaukee Electric 
Railway & Transport Co., 16 N.W. 
2d 429, 246 Wis. 135. 

Affirmative charere 

Ala.—Jones v. Daniel. 41 So.2d 627, 
84 Ala.App. 490—Volunteer State 
Life Ins Co. v. Danley, 36 So 2d 
123, 33 Ala.App. 643, certiorari de¬ 
nied 36 So.2d 132, 250 Ala. 702. 

donoluslve effect 

Appellate court will regard every 
-fact which evidence proves or tends 


to establish as conclusively estab¬ 
lished. 

Neb.—Komma v. Kreifels, 14 N.W. 

2d 591, 144 Neb. 746. 
ravorahle verdict assruned 
Where verdict was directed, and 
there was evidence tending to estab¬ 
lish the contention of the adverse 
party, the court on appeal must as¬ 
sume that the Jury would have found 
in favor of the adverse party there¬ 
on had the cause been submitted on 
that issue. 

Ark—Summers v. Wood, 198 S.W. 
692, 131 Ark. 346. 

Slgliest probative force 

Ark.—Missouri Pac. R. Co. v. Byrd, 
176 SW.2d 664, 206 Ark. 369— 
Ross V. Alexander, 169 S.W.2d 863, 
206 Ark. 663. 

Xastmcted verdict 

Ariz—^Wilson v. Metheny, 236 P.2d 
34. 72 Ariz 339. 

Tex —Houston Transit Co. v. Mc- 
Quade, Civ App, 223 S.W.2d 64, er¬ 
ror refused—Felder v. Houston 
Transit Co., Civ.App., 203 S.W.2d 
831, affirmed Houston Transit Co. 
V. Felder. 208 SW.2d 880, 146 Tex. 
428—State v. Abbott Loan Service, 
Civ App. 195 S,W.2d 416. error re¬ 
fused no reversible error—Fort 
Worth & D. C. Ry. Co. v. Kiel, Civ. 
App., 196 SW.2d 406, error refused 
no reversible error. 

Peremptory instruction 

Mias —Coker v Five-Two Taxi Serv¬ 
ice. 52 So 2d 356, 211 Miss. 820, 
suggestion of error overruled 62 
So 2d 835, 211 Miss. 820—Triangle 
Amusement Co. v. Benigno, 35 So. 
2d 464. 

Strongest probative force 

Ark,—Carson v. Dierks Lumber & 
Coal Co., 117 S.W.2d 39, 196 Ark. 
163. 

Tmth deemed admitted 

In determining the propriety of 
peremptory instructions at the close 
of appellant’s evidence, appellee must 
be deemed to have admitted the 
truth of such evidence. 

Tex—Caruth v Dallas Gas Co., Civ. 
App. 282 S.W, 334. 

Where clear, satisfactory, and con- 
vinoing evidence necessary 

In applying rule that evidence re¬ 
lied on to ingraft a parol trust upon 
legal title conveyed by absolute deed 
must be clear, satisfactory, and con¬ 
vincing on appeal from a Judgment 
on a directed verdict, evidence of ap¬ 
pellants is to be given its 8tronge.st 
probative force consistent with the 
rule. 

Tex—Schuyler v, Lacy, Civ.xVpp., 79 
S.W.2d 901. 

85. Conn.—Pothier v. Reid Air 
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Spring Co.. 130 A. 383, 103 Conn. 
380 

Mich-Knoor v. Borr, 63 NW.2d 667, 
334 Mich. 30. 

Tex.—Brown v. Westerfeld, Civ App., 
129 S.W.2d 451, error dismissed. 
Judgment correct—Scott v. Molter, 
Civ.App., 119 S.W.2d 603. 

86 . Ariz —Mackey v. Blakely Oil, 
268 P.2d 674, 77 Ariz 169—Light 
v. Chandler Improvement Co, 261 
P 969, 33 Ariz. 101, 57 A.L R. 107. 
Ark.—Broyles v. International Har¬ 
vester Co , 160 S.W.2d 733, 202 Ark 
267—Trimue v. McCalob, 287 S W. 
740, 172 Ark. 137—Thompson v. 
Kirk, 263 S W. 402, 165 Ark 218— 
Miller County Bank & Trust Co v 
Beasley, 262 S W. 981, 166 Ark. 44 
—Western Lawrence County Hoad 
Improvement Dist. v. Frledman- 
D’Oench Bond Co., 258 S W. 378, 
162 Ark. 362. 

Cal.—Beverly Hills Nat. Bank & 
Trust Co. V. Seres, 172 P 2d 894. 
76 C.A 2d 265—Relf v. Schumack- 
er. App., 102 P.2d 376. 

Ga.—Tate v. Industrial Life & 
Health Ins. Co., 198 S.E. 303, 68 
GaApp. 306. 

Ill.—Gibbons V. Hoefeld, 132 N.E. 
425, 299 Ill. 465—Kearney v. Webb, 
116 N.E. 844, 278 Ill. 17, 3 A.L.R. 
1631. 

Illinois State Trust Co. v. Wil¬ 
liams, 28 N.E.2d 340, 306 lll.App 
241. 

Iowa.—Drager v. Carlson Hybrid 
Corn Co„ 66 N.W.2d 18, 244 Iowa 
78—^Koonts v. Farmers Mut. Ins. 
Ass’n of Van Buren County, 16 
NW.2d 20, 236 Iowa 87—Squires 
V. Cook, 167 N.W. 263, 176 Iowa 
686—Hanes v. See, 166 N.W. 852, 
175 Iowa 67. 

Mass—Boston Five Cents Sav. Bank 

V. Brooks, 34 NE2d 435, 309 Mass. 
52. 

Mich—Leonard Refineries v. Greg¬ 
ory. 296 N.W. 216, 295 Mich. 432— 
Stahl V. Bell, 267 N.W. 779, 276 
Mich. 37—Buys v. Travis, 220 N.W. 
798, 243 Mich. 470—Edmunds v. 
Sughrow, 206 N.W. 309, 233 Mich. 
400. 

Minn.—Teas v. Minneapolis St. Ry. 
Co. 70 N.W 2d 358, 244 Minn. 427 
—Nash V. Christenson, 62 NW.2d 
800, 241 Minn. 164—Travis v Col¬ 
lett, 17 N.W.2d 68, 218 Minn. 592 
—Abraham v. Byman, 8 N.W.2d 
231, 214 Minn. 356. 

Miss.—Friedlander v. Sims, 152 So. 
652. 169 Miss. 8—Hines v. Moore. 
87 So. 1, 124 Miss. 500. 

Mo.—English V. Evans. App., 157 S. 

W. 2d 793—Sinclair Refining Co. v. 

Farmers Bank of Portagevllle, 91 
SW.2d 122, 230 Mo App 1132— 

Southern Missouri Trust Co. v. 
Crow, App., 272 S.W. 1040—Gideon 
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fendant will be given the advantage of all reason- | favor will be accepted as true;** and evidence un¬ 
able inferences arising therefrom ;*7 evidence in his | 


V. Teed, 264 S.W. 70, 216 Mo.App. 
816. 

Mont.—Prosper v. Smith, 216 P. 649, 
67 Mont. 308—Baker State Bank v. 
Grant. 166 P. 27, 64 Mont. 7. 

Neb.—Hansen v. Village of Ralston, 
18 N.W.2d 213, 145 Neb. 838. 

N.Y.—Walter D. Watson & Co. v. 
Graves Elevator Co., 195 N.Y.S. 
625, 202 App.Div. 10—New York 
Cent. R. Co. v. Barnet, 183 N.Y.S. 
96, 192 App.Div. 784—Leishlng v. 
Van Buren, 170 N.Y.S. 688, 183 App. 
Div. 296—^Wilson v. Long Island 
R. Co.. 166 N.Y.S. 913, 178 App. 
Div. 799. 

Rosenthal v. Grabelsky, 188 N. 
Y.S. 473. 

N.C—Edgecombe Bonded Warehouse 
Co. V. Security Nat. Bank, 4 S.E. 
2d 863, 216 N.C. 246—Bessire & Co. 

V. Ward, 183 S.E. 634, 209 N.C. 
266. 

Or.—Port of Nehalcm v. Nicholson, 
259 P. 900, 122 Or. 523. 

Pa.—Myers v. Pidellty-Philadelphla 
Trust Co.. 138 A. 834, 290 Pa. 283 
—Simon V. Myers, 130 A. 256, 284 
Pa. 3. 

R. I —Plainfield Realty Co. v. Salway, 
63 A 2d 496, 72 R.I. 603—Albertha 
Corporation v. Preiss, 32 A.2d 165, 
69 R.I. 169. 

S. C.—Ellcnburg v. McWhorter, 7 S. 
E.2d 68. 192 S.C. 418. 

S.D.—Richstein v. Roesch, 25 N.W.2d 
558, 71 S.D. 451. 169 A.L.H. 98. 

Tex —Elliott V. Texas Pacific Coal & 
Oil Co, Com.App., 29 S.W.2d 982. 

Humble Oil & Refining Co. v. 
State, Clv.App., 162 S.W.2d 119, er¬ 
ror refused—Kothmann v. South¬ 
west Co., Clv.App., 92 SW.2d 272, 
error dismissed—Rockhold v. 
Lucky Tiger Oil Co., Civ App., 4 
SW2d 1046—Gregory v. Newsom. 
Civ.App., 279 S.W. 912—Hobby v. 
King Trailer Co, Civ.App, 273 S. 

W. 650—Rose v. Rogers, Civ.App., 
264 S.W. 954. 

Utah.—Wright v. Maynard, 235 P.2d 
916, 120 Utah 604. 

Vt.—Quigley v. Wiley, 179 A. 206, 
107 Vt. 253—Sargent v. Donahue, 
110 A. 442, 94 Vt. 271. 

Wis—Bornemann v. Lusha, 266 N. 
W. 789, 221 Wis. 359—Wappler v. 
Schenck, 190 N.W. 555, 178 Wis. 
632. 

4 C J. p 765 note 87. 

Pacts sstabllslied ia oonatcrolaiin 

On appeal from a directed verdict 
for plaintiff, the facts established by 
defendants in a counterclaim must 
be liberally interpreted in their fa¬ 
vor. 

N.Y.—Arter v. Jacobs, 234 N.Y.S. 357, 
226 App.Div. 343. 

Xastruoted verdict 

Tex.—Holt V. Marshall, Civ App., 222 
S.W.2d 1018, error refused no re¬ 


versible error—Alexander Co. v. 
First Nat. Bank, Civ.App., 119 S.W. 
2d 718, error dismissed. 

Offer assumed to comprise defead- 
aat’s evldeace 

Where the court directed verdict 
for plaintiff at the conclusion of 
plaintiff’s case, and refused defend¬ 
ants’ offer of proof, the reviewing 
court must assume defendants’ evi¬ 
dence to be that offered and refused 
Mich.—Union Ins. Soc. of Canton v. 
Consolidated Ice Co., 246 N.W. 663, 
261 Mich. 35. 

Peremptory Instractloa 

(1) The text rule Is applied in 
determining the propriety of a per¬ 
emptory instruction. 

Tex.—Gutierrez v. Uribe, Civ.App., 
104 S.W.2d 569. 

(2) Even though the presumption, 
on appeal, that litigants offered tes¬ 
timony to sustain their pleadings 
were applicable to case tried before 
Jury, such presumption would not 
establish that trial court erred In 
giving peremptory instruction for 
plaintiff, where defendants’ pleas did 
not present any affirmative issue in 
their favor, since there would be no 
basis for any presumption that de¬ 
fendants had introduced evidence 
conflicting with that on which the 
peremptory instruetion presumably 
was based. 

Tex—King v. Puray, Clv.App., 130 
S.W.2d 1029, error refused. 
Weight of evldeiioe 

In passing on direction of verdict 
for plaintiff, reviewing court cannot 
consider weight of the evidence. 

Ill.—^Wilson V. GU*n.s Falls Ins Co., 
32 N.E 2d 961, 309 Ill.App. 286 
Where trial court has overridden 
verdict of jury in favor of defend¬ 
ant, effect on appeal is same as 
though trial court had sustained a 
motion for an Instructed verdict. 
Ohio—Cincinnati & Suburban Bell 
Tel. Co. V. City of Cincinnati, 86 
N.E.2d 393, 84 Ohio App. 621. 

87. Mo —Oldham v. Siegfried, App , 
202 S.W.2d 132. 

Neb.—Sage v Shaul, 67 NW.2d 921, 
169 Neb. 643—Hansen v. Village of 
Ralston, 18 N.W.2d 213, 146 Neb. 
838. 

N Y —Jacobson v. B. T. Slattery Co , 
219 N.Y.S 331, 218 App Div. 664. 
N.C—Manufacturers’ Oil & Grease 
Co. V. Averett, 135 S E. 298, 192 
N.C. 466. 

Tex.—Tekell v. City of Cleburne, Civ. 
App. 176 SW2d 688, error re¬ 
fused. , 

Peremptory lastmotloa 
Miss—Fanning v. C. I. T. Corpora¬ 
tion, 192 So. 41, 187 Miss. 46. 

88 . Cal—Wells v. Lloyd, 66 P.2d 
517, 6 C.2d 70. 


Conn.—First Nat. Bank v. Broder,. 

141 A. 861, 107 Conn. 674. 

Ky.—Cass v. Home Tobacco Ware¬ 
house Co., 223 SW.2d 669, 311 Ky. 
95—Rabold v. Gonyer, 148 S.W.2d 
728, 286 Ky. 618. 

Miss.—Fanning v. C. I. T. Corpora¬ 
tion. 192 So. 41, 187 Miss 46. 

Mo—Oldham v. Siegfried, App., 202 
S.W.2d 132. 

Neb.—Sage v. Shaul, 67 N.W.2d 921, 
169 Neb. 643—Weiner v. .®tna Ins. 
Co, 256 N.W. 71, 127 Neb. 672. 
Pa.—Montgomery v. Van Ronk, 195 
A. 910, 328 Pa. 60S—Lukens v. 

Wharton Ave. Baptist Church, 145 
A 587, 296 Pa. 1. 

Matovich v. Mutual Ben. Health 
& Accident Ass’n, 43 A.2d 648, 157 
Pa Super. 604. 

Tex.—Great American Indemnity Co. 
V. Blakey. Civ.App , 151 S W 2d 318, 
error dismissed, judgment correct 
—Forsyth v. Dallas Joint Stock 
Land Bank of Dallas, Civ.App., 81 
S W.2d 1103, error granted. 

Wis.—Woodward v. Smith, 85 N.W. 
424, 109 Wis 607. 

AUegatlons of defendant’s cross 
petition must be taken as true on 
appeal from a judgment on a direct¬ 
ed verdict for plaintiff 
Tex—Mack v. North American Build¬ 
ing & Loan Ass’n, Civ App , 60 S W. 
2d 1099. 

Pavorable findings presumed 

(1) On appeal from a judgment on 
a directed verdict for plaintiff, in an 
action on a mutual benefit certifi¬ 
cate, the court mu^t presume that 
the Jury would have found that no¬ 
tice of an assessment was given by 
appellant as required by its consti¬ 
tution and by-laws, although the tes¬ 
timony was conflicting. 

Ark.—Mutual Aid Union v. Perdue, 
268 S.W 375, 162 Ark 651. 

(2) It would be assumed, after a 
directed verdict for plaintiff, in suit 
upon a duebill that jury would have 
found in favor of defendant on his 
excluded testimony that the bill was 
not indorsed at time of trial in ju.s- 
tlce court. 

Ark—Morgan v. Center, 202 S.W. 
236, 133 Ark. 247. 

improperly excluded evidence 

The supreme court must accept as 
true evidence for defendant which 
the trial judge Improperly excluded 
and then directed verdict fur plain¬ 
tiff 

Miss.—Illinois Cent. R Co v Three- 
foot Bros. & Co., 83 So 636, 121 
Miss. 468. 

Matter of law 

In determining whether trial court 
correctly instructed jury as a mat¬ 
ter of law of legal relationship be¬ 
tween plaintiff and defendant, appei- 
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favorable to him, except that by which he is bound 
•on his own testimony, will not be considered.^® 

Where a verdict was directed for defendant, the 


appellate court will view the evidence in the light 
most favorable to plaintiff, giving him the benefit 
of all favorable inferences arising therefrom,®® and 


late court on appeal was required to 
accept testimony of appellant where 
conflict existed. 

S.D.—Steen v. Potts, 61 N.W.2d 825 
76 S.D. 184. 

89. Cal.—Bllllg: V. Southern Pac. Co., 
209 P. 241, 189 C. 477. 

Mass.—Mayo v, Bloombergr. 196 N. 

E. 99, 290 Mass, 168. 

OtOy defendant*! evidence considered 
In considering whether the giving 
of a peremptory charge in favor of 
plaintiff was proper, only the evi¬ 
dence of defendant is to be consid- 
•ered, and, if suflicient to authorize a 
finding in his favor, giving of charge 
must be held improper, even though 
all of such evidence was controvert¬ 
ed. 

Tex —First Nat. Bank v. Hush, Com. 
App, 210 S W 521, rehearing de¬ 
nied 213 SW. 931. 

Where plaintiffs fall to make out 
a prlma facie case, the appellate 
court cannot presume that the trial 
court based peremptory Instruction 
for plaintiffs on any phase of de¬ 
fendants’ case. 

Tex —Rockhold v. Lucky Tiger Oil 
Co., Civ App, 4 S\V2d 1046. 

90 . US —Ove Tysko v. Koyal Mail 
Steam Packet Co., C.C.A Or., 81 F. 
2d 960. 

Ala—Johnson v. City of Opelika, 71 
So 2d 793, 260 Ala 651—Zell v. 
Foster Wheeler Corp., 54 So 2d 
653, 256 Ala .367 — Stevens V. Deat¬ 
on Truck Line, 54 So 2d 464. 266 
Ala. 229—Frierson v. Gulf, M. & O. 
R. Co, 4 8 So 2d 170, 254 Ala. 290 
—Cannon v Louisville & N H. 
Co, 42 So,2d 340, 252 Ala. 671— 
Armistead v Lenkelt, 160 So. 257, 
230 Ala 155—Elliott v Caheen 
Bros. 153 So. 613, 228 Ala 432. 
Ariz—Matsumato v Arizona Sand & 
Rock Co, 205 I’ 2d 850, 80 Ariz, 
232—Zancanaro v. Hopper, 286 P. 
2d 205, 79 Ariz 207—Pena v. Stew¬ 
art, 278 P 2d 892, 78 Ariz 272— 
Plcow v Baldwin, 272 P 2d 613, 77 
Ariz. 395—Walter v Southern Ari¬ 
zona School fur Boys, Inc, 267 P. 
2d 1076, 77 Ariz 141—McCllnton 
V. Rice, 265 P 2d 425. 76 Ariz. 368 
—Bassett v. Ryan. 236 P.2d 458, 72 
Ariz. 383—Dungan v. Brandenberg, 
230 P.2d 518, 72 Ariz. 47—Moore v. 
Southwestern Sash & Door Co., 228 
P.2d 993, 71 Ariz. 418—Galloway 
v. Smith, 220 P.2d 857, 70 Ariz. 
364—Nichols v. City of Phoenix. 
202 P.2d 201, 68 Ariz. 124—Brooks 
V. Brooks. 132 P.2d 431, 60 Ariz. 
119—Kroeger v. Union Indemnity 
Co., 14 P.2d 258, 40 Ariz. 467 
Ark—Morgan v. Norful, 262 S.W.2d 
139, 222 Ark. 646—Hawkins v. Mis¬ 
souri Pac. R. Co., 228 S.W.2d 642, 


217 Ark. 42—^Lowe v. Ivy, 164 S.W. 
2d 429, 204 Ark. 623—Chipman v. 
Missouri Pac. R. Co., 114 S.W.2d 
14, 195 Ark. 721—Harper v. Bank¬ 
ers’ Reserve Life Co., 61 S.W.2d 
626, 185 Ark. 1082—Casteel v. Tan- 
tls-Harper Tire Co., 39 S.W.2d 306, 
183 Ark. 912—Beavers v. American 
Ins. Union, 2 S.W.2d 680, 176 Ark. 
81—Kelly v. De Queen & E. R. Co., 
298 S.W. 347, 174 Ark. 1000. 

Cal—Better Food Markets v. Ameri¬ 
can Dlst. Tel. Co., 263 P.2d 10, 40 

C.2d 179—Hughes v. Oreb, 228 P. 
2d 650, 36 C.2d 854—Wood v. Sa¬ 
maritan Institution, 161 P.2d 556, 
26 C.2d 847—Granucci v. Claasen, 
269 P. 437. 204 C. 509, 69 A.L.H. 
435. 

Ross V, Atchison, T. & S. F. Ry. 
Co., 296 P.2d 372, 141 C.A.2d 178— 
Wood V. Santa Cruz County, 284 
P.2d 923. 133 C.A.2d 713—Merlino 
V. Southern Pac. Co., 281 P.2d 683, 
132 C A 2d 68—^Johnson v. Gold¬ 
berg. 279 P2d 131, 130 C.A.2d 671 
—Davis V. Silverwod, 253 P 2d 83, 
116 C.A2d 39—Jaehne v. Paclflc 
Tel. & Tel. Co, 234 P.2d 165. 105 

O. A 2d 683—Centers v. Dollar Mar¬ 
kets, 222 P2d 136, 99 C A.2d 534— 
Farmer v. Fairbanks, 162 P 2d 26, 
71 C.A 2d 70—La Malfa v. Plombo 
Bros, 161 P.2d 964, 70 C.A.2d 840 
—Horstman v. Krumgold, App, 136 

P. 2d 129—Brown Materials Co. v. 
Paclflc Automobile Ins. Co , 127 P. 
2d 61, 62 C.A.2d 760—Bourdieu v. 
Seaboard Oil Corp,'119 P.2d 973, 
48 C A 2d 429—Martin v. Fox West 
Coast Theatres Corp., 108 P.2d 29, 
41 CA2d 025—Neblett v. Getty, 66 
P2d 473, 20 C.A.2d 66—Lindley v 
Southern Pac. Co, 64 P.2d 490, 18 
C.A 2d 560—De Verdi v. Weiss, 60 
P,2d 879, 16 CA2d 439—Williams 
V. Owl Drug Co, 52 P.2d 499, 10 
C.A.2d 621—Grandy v Southern 
Pac. Co, 49 P.2d 1127, 9 CA.2d 441 
—Barty v. Collins, 292 P. 979, 109 
C.A, 94—McCarthy v. Pacific Elec¬ 
tric Ry. Co, 255 P. 868, 82 C.A. 
603. 

Conn —Hurley v. Johnston, 122 A.2d 
732, 143 Conn. 364—Torre v. De 
Renzo, 122 A.2d 26, 143 Conn. 302 
—McWilliams v. American Fidel¬ 
ity Co., 102 A.2d 346, 140 Conn. 
672—Felix v. Hall-Brooke Sanitari¬ 
um, 101 A 2d 600, 140 Conn. 496— 
Bruneau v W. & W. Transp. Co, 
82 A 2d 923, 138 Conn. 179—Ber¬ 
nardo v. Hoffman, 146 A. 884, 109 j 
Conn. 168—Ackerscti v. Erwin M. 
Jennings Co., 140 A. 760, 107 Conn. ! 
393, 66 A.D.R. 1127. 1 

D.C.—Young V. De Vito, Mun.App , | 
56 A 2d 668 

Fla—McAllister v. Tucker, 88 So 
2d 626—Atlantic Coast Line R. Co. i 
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V. Savary, 64 So.2d 562—Messner 
V. Webb’s City, Inc., 62 So.2d 66— 
Hardware Mut. Cas. Co. v. Tampa 
Elec. Co., 60 So.2d 179—Biscayne 
Trust Co. V. Pennsylvania Sugar 
Co., 137 So. 147, 103 Fla. 166. 

Ga.—Birchmore v. Upchurch, 60 S.E. 
2d 867, 78 Ga App. 233—McNabb v. 
Hardeman, 49 S.E.2d 194, 77 Ga. 
App. 451. 

Ill.—Trust Co. of Chicago v. Suth¬ 
erland Hotel Co., 58 N.E 2d 860, 
389 Ill. 67—Gardner v. Internation¬ 
al Shoe Co., 64 N.E.2d 482, 386 Ill. 
418—Clarke v. Storchak, 62 N.E.2d 
229, 384 111. 664, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L. 
Ed 1656. 

March v. Hirshman, 137 N.E 2d 
279, 11 Ill.App.2d 246—Pimentll v. 
Milo Brooke, Inc., 136 NE2d 608, 

II Ill.App.2d 201—Shiroma v. 

Itano, 135 N.E.2d 123, 10 Ill.App. 
2d 428—Swan v. Dilonardo, 124 N. 

E.2d 549, 6 Ill.App.2d 233—Leon¬ 
ard Ashbach Co. v. Lear, Inc., 121 
N.E.2d 343, 3 Ill.App.2d 264—Harsh 
v. Illinois Terminal R. Co., 114 N 
E.2d 901, 361 Ill.App. 272, reversed 
on other grounds 76 S.Ct. 362, 348 
U.S. 940, 99 L Ed. 638, rehearing de¬ 
nied 76 set 627, 348 U.S. 977, 99 
L Ed. 736—Goldberg v. Hamburger, 
96 NE2d 636, 342 Ill.App. 444— 
Winson v. Fischer, 77 N.E.2d 48, 
333 HI App. 222—Powell v. Weiner, 
60 NE.2d 646, 325 Ill.App. 697— 
Hart V. Sullivan, 68 N.E.2d 301, 324 
Ill.App. 243—Martin v. Equitable 
Life Assur. Soc. of U. S., 64 N.E 2d 
899, 323 lll.App. 69—Collins v. City 
of Chicago, 62 N E 2d 473. 321 Ill. 
App. 73—In re McCormack’s Es¬ 
tate, 61 N.E.2d 617, 320 Ill App. 439 
—Ryan v Chicago & N. W. Ry, Co., 
42 N.E.2d 128, 316 Ill.App. 66— 

Wilson V. Glen Falls Ins. Co., 32 
N.E 2d 961, 309 HI App. 286—Keehn 
V Braubach. 30 N E 2d 166, 307 Ill. 
App. 339—Hossey v. A. C. AlJyn & 
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696, 276 App.Dlv. 771—Crawford v. 
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N.E2d 612, 289 N.Y, 444—Witko- 
wlcz V. Amalgamated Properties, 
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R.I. 277—Wyzga v. David Harley 
Co.. 199 A. 462, 60 R I. 480— 

Mousally v. United Electric Rys 
Co., 195 A. 224, 69 R.I. 236—Vroo- 
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591, error refused no reversible er¬ 
ror—Billington V. Houston Fire & 
Cas. Ins. Co., Civ.App., 226 S.W. 
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W.2d 682—^Alsabrook v. Bishop. 
Civ App , 296 S W. 646—Clayton v. 
Humble Oil & Refining Co., Civ. 
App., 291 S.W 597—Thetford v 
London Guarantee & Accident Co , 
Civ.App., 286 SW. 1113, reversed 
on other grounds London Guaran¬ 
tee & Accident Co. v. Thetford, 
Com App. 292 S W. 857 

Utah —Glenn v Gibbons & Reed Co., 
265 P.2d 1013, 1 Utah 2d 308— 
Smith V. Bennett, 265 P.2d 401. 
1 Utah 2d 224—Scovllle v. Kellogg 
Sales Co., 261 P 2d 933, 1 Utah 2d 
19—Sant v. Miller. 206 P 2d 719, 
116 Utah 659—Nielson v. Mauchley, 

202 P.2d 647, 116 Utah 68—Mingus 
V. Olsson. 201 P2d 495, 114 Utah 
506—Christensen v. Utah Rapid 
Rapid Transit Co.. 27 P.2d 468, 83 
Utah 231—Clark v. Union Pac. R. 
Co., 267 P. 1060, 70 Utah 29— 
Roach V. Los Angeles & 6. L. R. 
Co., 266 P. 1061, 69 Utah 630— 
Green v. Hlgbee, 244 P. 906, 66 
Utah 539. 

Vt.—Randall v. Clifford, 122 A 2d 
833, 119 Vt. 216—Kremer v. Fortin, 


117 A.2d 245—Shanks v. Lavallee. 
Ill A.2d 808, 118 Vt. 436—Fletcher 
V. Manning. 105 A.2d 264, 118 Vt 
240—Campbell v. Howard Nat. 
Bank & Trust Co., 103 A.2d 96, 118 
Vt. 182—Conger v. Oruenig, 96 A. 
2d 821, 117 Vt. 669—Prenier v. 
Brown, 80 A.2d 524. 116 Vt. 638— 
Dupee V. Haynes Bros, 76 A.2d 646, 
116 Vt. 371—Hill v. Stringer, 75 
A.2d 657, 116 Vt. 296, followed in 
76 A.2d 660, 116 Vt. 301—Jarvis v. 
Byrnes, 61 A 2d 643, 116 Vt. 346— 
Cobb V. Olsen, 66 A 2d 471, 116 Vt. 
266—Nicholson v. Twin State Fruit 
Corp., 29 A.2d 819, 113 Vt. 69— 
Gregoire v. Willett, 8 A.2d 660, 
110 Vt. 469—L’Ecuyer v. Farns¬ 
worth, 170 A. 677, 106 Vt. 180— 
Ronan v. J. G. Turnbull Co., 131 
A. 788, 99 Vt. 280—Shortsleeves v. 
Troville, 117 A. 819, 96 Vt 468. 
W.Va.—Stewart v. Phillips, 22 S.E. 

2d 368. 124 W.Va 744. 

Wis —^Western Cas. & Sur. Co v. 
Dairyland Mut. Ins. Co, 77 N.W 2d 
699, 273 Wls 349—Barth v. Mil¬ 
waukee Auto Ins Co. Limited 
Mutual. 67 NW2d 272, 268 Wis 
335—Fyksen v. Fyksen, 66 N.W. 
2d 150, 267 Wis 542—Giessel v. 
Mutual Service Cas. Ins Co, 61 
N.W.2d 859, 266 Wls 450. 

Wyo.—Wilhelm v. Cukr, 230 P.2d 607, 
68 Wyo. 1. 

4 C.J p 766 note 88. 

AArmatiYe ehargs 

Ala.—U. S. Steel Corp. v. Mathews, 
73 So 2d 239, 261 Ala. 120—Win¬ 
frey V. Witherspoon’s Inc, 71 So 
2d 37. 260 Ala. 371—McNickle v 
Stripling. 67 So 2d 832, 259 Ala 
676—Tyler v. Drennen, 61 So.2d 
616, 256 Ala. 377. 

Birmingham Elec. Co. v. Free¬ 
man, 27 So 2d 231, 32 Ala App. 479. 

Appellate court does not weigh evi- 
denoe 

R.I —Fahy v. New England Transp 
Co., 32 A.2d 167, 69 R.I. 181— 
Vrooman v. Shepard Co., 190 A. 
452, 57 R.I. 446. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S W.2d 775, 188 Tenn. 
169. 

Vt.—Shanks v. Lawallee, 111 A.2d 
808, 118 Vt. 436—Conger v. 

Gruenlg, 96 A 2d 821, 117 Vt. 669— 
Frenler v. Brown, 80 A.2d 624, 116 
Vt. 638—Dupee v. Haynes Bros., 
76 A,2d 646, 116 Vt. 371—Hill v. 
Stringer, 75 A.2d 667, 116 Vt. 296, 
followed in 76 A.2d 660, 116 Vt. 
301. 

Blading iBStruotioaB 

Pa.—Thompson v. Gorman, 77 A.2d 
418, 866 Pa. 242. 

Favino v. ^yers, 66 A.2d 689, 
164 Pa.Super. 446—^Lieb v. Wawa 
Dairy Farms, 194 A. 768, 129 Pa. 
Super. 70. 

Court must assume that disputed 

issues were determined by Jury in 
favor of plaintiff. 
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N.T.—Dtem v. Adams, 42 N.T.S.2d 
56, 266 App.Dlv. 807, appeal grant¬ 
ed 44 N.Y.S.2d 264, 266 App.Div. 
948. 

Bsfeadant’s eridsaos 

In reviewing propriety of rulings 
on motions for directed verdict, in¬ 
ferences favorable to plaintiff may 
be drawn from defendant's as well as 
plaintiff’s evidence. 

Or.—Phillips V. Colfax Co., 245 P. 
2d 898, 196 Or. 285. 

Xastruoted Yerdiot 

Ohio—Moore v. Jackson, App., 126 
N.E 2d 877—Frleman v. Greaves, 
74 N.E.2d 860, 80 Ohio App. 341. 
Tex.—White v. White, 172 S.W 2d 
295, 141 Tex. 328—McAfee v 

Travis Gas Corporation, 163 S.W. 
2d 442, 137 Tex. 314—Simonds v 
Stanohnd Oil & Gas Co., 114 S W. 
2d 226, 134 Tex. 332, rehearing de¬ 
nied 136 S.W 2d 207, 134 Tex. 332 
Eastland v. Basey, Civ.App , 196 
SW2d 336—Hill v. Smith, Civ. 
App., 181 SW2d 1015—Watson v 
Rochmlll, Civ.App., 134 S.W.2d 710, 
modified on other grounds 166 S 
W.2d 783, 137 Tex. 566, 137 ALR 
1032—^Holbrook v. Southland Life 
Ins. Co., Civ.App., 129 S W 2d 448— 
Wrlsten v. Wristen, Civ.App., 119 
S.W.2d 1104—^Donaldson v. Oak 
Park Cemetery, Civ App , 110 SW 
2d 119—Marinlck v. Continental 
Southland Savings & Loan Ass’n. 
Civ.App, 97 S.W.2d 480. 

Judgment tantamount to directed 
Yerdiot 

Ariz—Drane v. Avery, 231 P 2d 444, 
72 Ariz 100 

Tex.—McCray Refrigerator Sales 
Corp. v. Johnson, Civ App, 121 S. 
W 2d 410, error dismissed. 

Motion for Judgment 

Ind—Folsom v Callen, App, 131 N 
E 2d 328—Hill v. Rogers, 99 N K 2d 
270, 121 Ind App. 708 
N.J.—Bratka v. Castles Ice Cream 
Co., 123 A.2d 793, 40 N J Super. 
676. 

Ohio.—Koch V. O'Brien & Nye Cart¬ 
age Co, App, 46 N.E.2d 438. 

Narration of conYersation presumed 

A physician, having an opportunity 
to narrate a conversation concerning 
a contract for services, is presumed 
on appeal from a directed verdict for 
defendant to have narrated the con¬ 
versation rather than to have given 
Incompetent conclusion to improper 
question. 

SD—Shirley v. Madsen, 216 N.W. 
601, 62 S.D. 43. 

Opinion eYldanoo 

Appellate court in passing on de¬ 
fendant's motion for a directed ver¬ 
dict would not consider opinion evi¬ 
dence erroneously received under ob¬ 
jection and exception. 

Vt.—Tlnney v. Crosby, 22 A.2d 145, 
112 Vt. 96. 
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disregarding unfavorable evidence,even though i tiff is regarded as true and accorded its full proba- 
his testimony is improbable.®^ value, that is, it will be given its full effect as 


Also, in such case, the evidence 

P«r«mptorj Instruotlon 

Miss.—Boyd v. Illinois Cent. R. Co., 
52 So.2d 21, 211 Miss. 409. 

Neb.—James v. Krebeck, 2 N.W.2d 
629, 141 Neb. 73, vacated on other 
grounds 7 N.W.2d 687, 142 Neb. 
757. 

Tex—Sims v. Duncan, Civ.App., 196 
SW2d 166, error refused no re¬ 
versible error—Goldstein Hat Mfg 
Co. V. Cowen, Civ App , 136 S.W.2d 
867, error dismissed, judgment cor¬ 
rect—Woods V. Topletz, Civ.App., 
126 S W.2d 781, reversed on other 
grounds 144 S.W.2d 268, 136 Tex. 
380. 

Striking of plaintlfTs evidenoe 

Va—Scott V. Crawford, 2 S.E.2d 301, 
172 Va. 617. 

91. Cal —Anthony v. Hobbie, 165 P. 

2d 826, 26 C 2d 814. 

Ill —Streeter v Humrichouse, 191 N. 

E. 684. 367 Ill. 234. 

Ky.—South V. Philadelphia Fire & 
Marine Ins. Co., 290 S W. 493, 217 
Ky 612 

Mo —Manche v. St. Louis Basket & 
Box Co, 262 SW. 1021. 

Kester v Metropolitan Life Ins 
Co, App, 71 SW 2d 839. 

Tex—Castillo v Canavatl, Civ App., 
162 SW2d 786, error refused— 
Collier v. Ford, Civ App., 81 S.W. 
2d 821, error dismissed. 

4 CJ. p 765 note 90. 

Conflicting testimony 

(1) On appeal from Judgment on a 
directed verdict for defendants, plain¬ 
tiff will be given the benefit of every 
material conflict in the testimony. 

Pa—Mulvihill V. Philadelphia Sav. 

Fund Soc., 177 A. 487, 117 Pa Su¬ 
per 455. 

(2) On appeal from a Judgment on 
a directed verdict for defendant, su¬ 
preme court would assume that Jury 
would have believed plaintiffs' testi¬ 
mony to exclusion of contradictory 
testimony favorable to defendant. 

Pa—Dcrrlckson v. Tomlinson, 192 

A. 673, 326 Pa. 660. 

(3) Conflicting evidence is disre¬ 
garded. 

Cal —Trindle v. Wheeler, 143 P.2d 
932, 23 C.2d 330 

Neblett v. Getty, 66 P.2d 473, 20 
C.A.2d 66~De Verdi v. Weiss, 60 
P.2d 879, 16 C.A.2d 439. 

Colo.—Gossard v. Watson, 221 P.2d 
363, 122 Colo. 271. 

Defeadaat’s denials, made on mo¬ 
tion for a directed verdict, could 
not be considered on appeal from an 
order directing Judgment for defend¬ 
ant. 

Cal.—Newson v. Hawley, 270 P. 364, 
206 C. 188. 


favor of plain- | proof,®® and the 

Xnconsistaat tastlmony 

(1) On review of directed verdict 
for defendant in malpractice action 
against physician, inconsistent tes¬ 
timony was required to be viewed 
most favorably to plaintiff. 

Cal.—Contreras v. Gummig, 129 P. 
2d 946, 64 C.A 2d 421. 

(2) Inconsistencies In plaintiff’s 
statements do not prevent appli¬ 
cation of text rule. 

Mich.—^Wisnaski v. Afman, 67 N.W. 
2d 731, 341 Mich. 453. 

Xa. testing oorreotaess of peremp¬ 
tory Instmctioa for defendant, the 
evidence most favorable to plaintiff 
must be considered to the exclusion 
of evidence to the contrary. 

Tex—^Walker v. Dawley, Civ.App., 4 
S.W.2d 169. 

92. N.Y.—Schloendorff v. New York 
Hospital Soc, 105 NE 92, 211 NY 
126, 62 LR.A.N.S, 606, Ann.Cas. 
1916C 681. 

93. U.S.—Blue Valley Creamery Co. 

V. Consolidated Products Co., C.C. 
A.Mo., 81 F 2d 182. 

Ala.—Aiken v. McMillan, 106 So 150, 
213 Ala 494—E. T. Gray & Sons 
V. Satuloff Bros, 105 So. 666, 213 
Ala, 626. 

Ariz.—Savage v. Boies, 272 P.2d 349, 
77 Ariz 365 

Ark—St Louis-San Francisco Ry. 
Co. V. Ward, 124 S.W.2d 975, 197 
Ark. 620—Arkadelphia Milling Co 
V. Goddard, 4 S W 2d 923, 176 Ark 
958—Barnett v. Bank of Malvern, 

4 S.W.2d 17, 176 Ark 766—I’owell 
V. Jonesboro, L. C. & E ^ly. Co, 
266 S W. 78. 166 Ark. 252—Thomas 
V Arkansas Lime Co, 243 S W. 
828, 164 Ark. 356—Durfee v. Dorr, 
186 SW. 62, 123 Ark. 542. 

Cal.—McKinney v. City and County 
of San Francisco, 241 P 2d 1060, 
109 C.A.2d 844—Parga v. Paciflc 
Elec. Ry. Co, 230 P.2d 364, 103 C 
A.2d 840—^Duggan v. Forderer, 249 
P. 633, 79 C.A. 339. 

Colo.—Straight v. Western Light & 
Power Co., 214 P. 397, 73 Colo. 188 
Conn.—Hayes v. New York, N H & 
H. R. Co., 99 A. 694, 91 Conn. 301. 
D.C.—Bennett v. Washington Termi¬ 
nal Co., 65 App.D.C. Ill, 2 F.2d 
913. 

Fla—Chafln v. Atlantic Coast Line 
R. Co.. 68 So.2d 186, 32 A.L R 2d 
626—Stevens v. Tampa Electric 
Co.. 88 So. 303, 81 Fla. 612. 

Ga—^Willingham Loan & Trust Co. 

V. Moore, 128 S.E. 761, 160 Ga 660. 
Ill.—Schnelderman v. Interstate 

Transit Lines. 69 N.E.2d 293, 394 
Ill. 669—Hunter v. Troup, 146 N. 
E. 321, 315 Ill. 293. 

Slaton V. City of Chicago, 130 
N.E.2d 206, 8 I11.APP 2d 47—Strub- 
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testimony must be taken in the 

Inger v. Coultas, 117 N.E.2d 799, 1 
Ill.App.2d 424—Ingle v. La Salle 
St. Bldgs., 102 NE.2d 168, 345 Ill. 
App. 86—Lange v. Pennsylvania R. 
Co., 96 N.E.2d 637, 342 Ill App. 335 
—Simmons v. South Shore Hospi¬ 
tal, 91 N.E.2d 136, 340 Ill.App. 163 
—Peers v. Pierre, 83 N.E.2d 20, 336 
IlLApp. 134—Biggs V. Bear, 61 N. 
E.2d 799, 320 Ill.App. 697—Kellen- 
berger v. Mitchell, 44 N.E.2d 73, 
316 Ill.App. 112—Blachek v. City 
Ice & Fuel Co . 36 N E 2d 416, 311 
Ill.App. 1—Schramko v. Boston 
Store of Chicago, 243 Ill.App. 261. 

Ind—Johnson v. Gaugh’s Estate, 124 
N.E.2d 704, 125 Ind App. 610— 

Niegos V. Indian Harbor Belt R. 
Co., 116 N.E.2d 560, 3 24 Ind.App. 
430—Smith v. Feerer, 70 N.E.2d 
770, 117 Ind.App. 304—Ax v. Shloot, 
64 N.E.2d 668, 116 Ind App. 366. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines. 29 N.W.2d 
204, 238 Iowa 1366—Beach v. City 
of Des Moines, 26 N W.2d 81, 238 
Iowa 312—McIntyre v. O. B. West 
Co., 281 N.W. 053, 225 Iowa 739— 
Shannahan v. Borden Produce Co., 
263 NW. 39, 220 Iowa 702—Crow¬ 
ley v. Chicago, B. & Q. R. Co., 213 
N.W. 403, 204 Iowa 1385, 53 A.L R. 
964—Albright v. Chicago, R. I & 
P. Ry. Co., 205 N.W. 462, 200 Iowa 
678—Smith v. Harsch, 205 N W. 
338—Hiatt v. Travelers’ Ins. Co, 
197 N.W. 3, 197 Iowa 153. 33 A L. 
R. 666—Bomgren v. Hanish, 191 N. 
W 79, 194 Iowa 1117—Dillehay v. 
Minor, 175 N.W. 838, 188 Iowa 37, 
11 A.L R. 106—Dombrenos v. Chi¬ 
cago, R. I. & P. Ry. Co , 174 N W. 
696—Mitchell v Phillips Mining 
Co., 166 N.W. 108, 181 Iowa 600 
—Michalek v. Modern Brotherhood 
of America, 161 N.W. 125, 179 Iowa 
33. 

Ky —Louisville & N. R. Co. v. Will- 
hite, 187 S.W.2d 103 0, 300 Ky. 75— 
Gladdish v. Southeastern Grey¬ 
hound Lines, 169 S W.2d 297, 293 
Ky. 498—Klein v. Citizens Union 
Nat. Bank, 136 SW.2d 770, 281 Kv 
660—Silvers v Greene, 133 S.W.2d 
84, 280 Ky. 299—Read v. Carter, 
98 S.W.2d 464, 266 Ky. 346—C. L. 
& L. Motor Express v. Lyons, 63 S. 
W.2d 978, 245 Ky. 611. 

Me—Colvin v. Barrett, 118 A.2d 776, 
161 Me. 344—Feely v. Morton, 99 
A.2d 286, 149 Me. 119. 

Md.—Glaze v. Benson, 106 A.2d 124, 
206 Md. 26—Brooks v. Childress, 
81 A.2d 47, 198 Md. 1—State, to 
Use of Frizzell v. Gosnell, 79 A 2d 
630. 197 Md. 381—Kaufman, by 

Deutch V. Baltimore Transit Co, 
78 A.2d 464, 197 Md. 141—Coastal 
Tank Lines v. Kiefer, 69 A.2d 790, 
194 Md. 81—State, for Use of Piper 
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▼. Henson Flyinir Service, 60 A.2d 
676, 191 Md. 240, 4 A.L.R.2d 1300— 
Davidson Transfer & Storage Co. 
V. State, for Use of Brown, 22 A.2d 
682, 180 Md. 63—Wlodarek v. 

Thrift. 13 A.2d 774, 178 Md. 463— 
State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A.2d 
625, 177 Md. 1—Miller v. Miller, 
169 A. 426, 165 Md. 426—Minch v. 
Hilkowitz, 161 A. 164, 162 Md. 649 
—Lashley v. Dawson, 160 A. 738, 

162 Md. 649—Baltimore, C. & A. 
Ry. Co. v. Turner, 136 A. 609, 152 
Md. 216—Merrlfleld v. C. Hoffberg- 
er Co.. 127 A. 600, 147 Md. 134— 
Greenbaum v. Costa, 113 A. 79, 137 
Md. 624—Conservation Co. v 
Stlmpson, 110 A. 495, 136 Md. 314 
—Carr v. United Rys. & Electric 
Co. of Baltimore, 108 A 872. 135 
Md. 307—State v. Philadelphia, etc., 
R. Co., 78 A 730. 114 Md. 1. 

Mass.—Hoban v. Trustees of New 
York, H. N. & H. R. Co., 96 N E.2d 
651, 326 Mass. 666—Chalfen v. 

Kraft, 84 N.E.2d 454, 324 Mass 1— 
Grace v. Jordan Marsh Co, 69 N.E. 
2d 283, 317 Mass. 632—Shapiro v. 
Segal. 66 N.E 2d 782, 316 Mass. 656 
—Lawless v. Palmer. 37 N E 2d 
464, 310 Mass. 211—Rizzittelll v. 
Vestine, 141 N.E 110, 246 Mass. 
891—Marsal v Hickey, 114 N E. 
301, 225 Mass. 170—Reed v. Edison 
Electric Illuminating Co. of Bos* 
ton, 114 NE. 289, 226 Mass. 163. 
Mich.—Vuklch V. City of Detroit, 
Dept, of St. Rys., 39 N.W.2d 212, 
325 Mich. 644—Dahlerup v. Grand 
Trunk Western R. Co., 29 N.W.2d 
166, 319 Mich. 96—Young v. Wler- 
enga, 23 N.W 2d 92, 314 Mich. 287 
—Ortynskl v. Grand Trunk West¬ 
ern R Co, 11 N.W.2d 326, 307 
Mich. 61—In re Dellow's Estate, 
281 NW. 669, 286 Mich. 117—Fish 
V. Grand Trunk Western Ry., 269 
N.W. 668, 276 Mich. 718—Melocho 
V. Flowers, Inc., 265 N.W. 309, 274 
Mich 385—McDonald v. Ford Mo¬ 
tor Co., 265 N.W. 378, 268 Mich. 
39—Henson v. John Hancock Mut. 
Life Ins. Co., 247 N.W. 102, 261 
Mich. 693—Hashman v. Poliak, 224 
N.W. 333, 246 Mich. 408—Baader 

V, Detroit, J. & C. Ry. Co., 199 N. 

W. 630, 228 Mich. 104—Mohrloch 

V. Detroit, J. & C. Ry., 194 N.W. 
692, 223 Mich. 686—Wiggins v. 

Poet, 189 N.W. 849, 220 Mich. 269 
—Oleszek v. Ford Motor Co., 186 
N.W. 719, 217 Mich. 318—Candler 
V. Heigho, 176 N.W. 141, 208 Mich. 
116—Spring v. Detroit United Ry., 

163 N.W. 926, 197 Mich. 343—Lars- 
kowski v. Detroit United Ry., 169 
N.W. 630, 193 Mich. 409—Chapman 
V. United States Express Co., 159 
N.W. 308, 192 Mich. 664—Huggett 
V. Erb, 148 N.W. 806, 182 Mich. 
524, Ann.Cas.l916B 352. 

Miss.—Hadad v. Booth, 82 So.2d 639 
—Stewart v. American Home 
Fire Ins. Co., 62 So.2d 30, 211 Miss, j 
523—^White v. Standard Life Ins. | 


Co., 22 So.2d 358, 198 Miss. 826— 
SoderStrom v. Robinson, 8 So. 2d 
601. 193 Miss. 261—Hooker v. Fed¬ 
eral Land Bank of New Orleans, 
6 So.2d 688, 192 Miss. 862—Hopkins 

V. Miller. 183 So. 378, 182 Miss. 861 
—Hodges V. Town of Drew. 169 
So. 298, 172 Miss. 668—Wise v. 
Peugh, 106 So. 81, 140 Miss. 479— 
Reed Bros. v. Bluff City Motor Co., 
104 So. 161, 139 Miss. 441—Lock- 
ard V. Sellier, 94 So. 866—Blair v. 
Frank B. Russell & Co., 81 So. 785, 
120 Miss 108. 

Mo.—Hughes v. Aetna Ins. Co., 261 
S,W.2d 942—Bohle v, Sternfels, 261 
S.W.2d 936—Brown v. Scullin Steel 
Co., 260 S.W.2d 513, 364 Mo. 226— 
State ex rel. and to Use of City of 
St. Louis v. Priest, 162 S.W.2d 109, 
348 Mo. 37—Skidmore v. Haggard. 
110 S.W.2d 726. 341 Mo. 837. 

Booten v. Sutter, App., 216 S.W. 
2d 129—Muegler v. Crosthwait, 
App., 179 S.W.2d 761—Lucas v 
City of Louisiana, App., 173 S.W.2d 
629—Horvath v. Chestnut Street 
Realty Co, App., 144 S.W.2d 165— 
Crawford v. Kansas City Stock 
Yards Co., App, 73 S.W.2d 308— 
Cox V. Reynolds. App., 18 S.W.2d 
676—Hoff V. Wells, App., 266 S.W. 
1027—Hildman v. American Mfg. 
Co.. App., 249 S.W. 99—Independ¬ 
ence Electric Co. v. Parley Bros, 
192 S.W 129—Hawley v. Lusk, 
App., 184 SW. 1173. 

Mont.—Gerard v. Sanner, 103 P.2d j 
314, 110 Mont. 71. ! 

Neb.—Simpson v. John J. Meier Co., 
63 N.W 2d 168, 158 Neb. 264—Rum- 
sey V. Schollman Bros. Co., 65 N 

W. 2d 668, 166 Neb. 261—Shiman 
Bros. Sc Co. v. Nebraska Nat. Hotel 
Co., 9 N.W.2d 807, 143 Neb. 404— 
Rogers v. Brown, 260 NW. 794, 
129 Neb. 9—Howard v. Gerjevic, 
260 N.W. 273, 128 Neb. 796. 

N.J.—Duffy V. Duffy, 66 A.2d 106, 
136 N J.Law 227—^Vreeland v. 
Wilkinson Gaddis & Co., 29 A2d 
387, 129 N.J Law 283—^W'’eidenmuel- 
ler V. Public Service Interstate 
Transp. Co., 29 A.2d 385, 129 N.J. 
Law 279. 

Vltolo V. Nicotera Loan Co., 160 
A. 89, 10 N.J.Misc. 624. 

N.M.—Morris v. Cartwright, 268 P. 
2d 719, 67 NM. 328—McMullen v. 
Urauline Order of Sisters, 246 P.2d 
1062, 56 N.M. 670. 

N.Y.—Diehl v. Becker, 126 N.E. 633, 
227 N.Y. 318—Orr v. Doubleday, 
Page & Co., 119 N.E. 662, 223 N.Y. 
334, 1 A L.R, 338. reargument de¬ 
nied 119 N.E. 1064, 223 N.Y. 700. 

Blatz V. Travelers Ins. Co, Hart¬ 
ford, Conn., 68 N.Y.S.2d 801, 272 
App Div. 9—Noonan v. Paine, 49 
N.Y.S.2d 89, 267 App.Div. 1036, fol¬ 
lowed in 49 N.Y.S.2d 90, 267 App. 
Dlv. 1036—Griffin v. United Trac¬ 
tion Co., 209 N.Y.S. 669, 212 App. 
Div. 699—^Westfall v. Leamon, 189 
N.Y S. 211, 198 App.Div. 1. 
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I N.C.—Sanders v. Hamilton, 63 S.B.2d 
187, 233 N.C. 176—Smith v. Massa¬ 
chusetts Bonding Sk Ins. Co., 102 S. 
B. 887, 179 N.C. 489. 

Ohio.—^Woodworth v. New York Cent. 
R. Co., 80 N.B.2d 142, 149 Ohio St. 
643—Hoyer v. Lake Shore Electric 
Ry. Co., 135 N.B. 627, 104 Ohio St. 
467. 

Young V. New York Cent. R. Co.. 
88 N.B.2d 220, 88 Ohio App. 362, 
certiorari denied 70 S.Ct. 1008, 339 

U. S. 986, 94 L.Bd. 1388—Walker v. 
Baltimore & O. R. Co.. 85 N.E.2d 
413, 84 Ohio App. 221—Collins v. 
Pennsylvania R. Co., 63 N.E.2d 
225, 76 Ohio App. 115—Strauss v. 
Boyd. 163 N.E. 877, 22 Ohio App. 
379. 

Or.—Owens v. Holmes, 261 P.2d 383, 
199 Or. 332—Phillips v. Colfax 
Co.. 246 P.2d 898, 196 Or. 286— 
Smith V. Dunn. 107 P.2d 986, 166 
Or. 418—Ferrettl v. Southern Pac. 
Co., 57 P.2d 1280, 154 Or. 97. 

Pa.—Harris v. DeFellce, 109 A 2d 
174, 379 Pa. 469—^Valera v. Read¬ 
ing Co., 36 A.2d 644, 349 Pa. 123— 
Ross V. Riffle, 164 A 913, 310 Pa. 
176—Griffiths v. Lehigh Valley 
Transit Co., 141 A. 300, 292 Pa. 
489—Thatcher v. Pierce, 125 A. 302, 
291 Pa. 16—Geiger v. Garrett, 113 
A. 196, 270 Pa. 192—Wolf v. Sween¬ 
ey, 112 A. 869, 270 Pa. 97—Derrick 

V. Harwood Electric Co., Ill A. 48, 
268 Pa. 136—Dodson Coal Co. v. 
Delano, 102 A. 126, 258 Pa. 386. 

Klatt V. Daniels, 98 A.2d 649, 173 
Pa Super. 663. 

R.l—Morettl v. C. S Realty Co., 82 
A 2d 608, 78 R.l. 341, 39 A.L.R 2d 
963—McDonald v. F. W. Wool- 
worth Co., 20 A.2d 260, 66 R I. 488 
—Hemmerle v, Aldrich, 192 A. 166, 
68 R.I. 227. 

S D.—Bruening v. Miller, 230 N W. 
764, 67 S.D. 68—Shirley v. Mad¬ 
sen, 216 N.W. 601, 62 S.D 43. 

Tenn—T. H. Hayes & Sons v Stuy- 
vesant Ins Co., 260 S W 2d 7, 194 
Tenn. 36—Smith v. Sloan, 226 S. 

W. 2d 639, 189 Tenn. 368, rehearing 
denied 227 S.W.2d 2, 189 Tenn. 368. 

Evans v. Nashville Union Stock- 
yards, App., 292 S.W.2d 621—Fitz¬ 
gerald V. Wood, 238 S.W.2d 103, 34 
Tenn.App. 345—McConnell v. Jones, 
228 S W.2d 117, 33 Tenn App. 14— 
Texas Co. v. Haggard, 134 S.W.2d 
880, 23 Tenn.App. 476. 

Tex.—Charles v. El Paso Electric Ry. 
Co.. Com.App., 264 S.W. 1094. 

Else V. Hawks, Civ.App., 284 S. 
W.2d 413, error refused no reversi¬ 
ble error—Brumit v. Cokins. Civ. 
App., 281 S.W.2d 164, error re¬ 
fused no reversible error—^Rochelle 
v. Glbler, Clv.App., 269 S.W.2d 616, 
error refused no reversible error— 
Grammer v. City Nat. Bank of 
Cleburne, Civ.App., 262 S.W.2d 106, 
error refused no reversible error— 
Bennevendo v. Houston Transit 
Co., Civ.App., 238 S.W.2d 271, er- 
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strongest manner in favor of plaintiff,and | eveiy fact must be deemed proved which the evi- 


ror refused no reversible erroi^ 
Mason v. Abel, Clv,App., 216 S.W. 
2d 377—Lane v. Massachusetts 
Mut. Ins. Co., Clv.App., 202 S.W. 
2d 311—City of Dallas v. Milum, 
Civ.App., 200 S.W.2d 838, error re¬ 
fused no reversible error—Pena v. 
Frost Nut. Bank, Civ.App., 109 S 
W.2d 612, error refused—^Under- 
berg V. Yates, Civ.App., 194 S.W.2d 
277—Texas & N. O. R. Co. v. Stur¬ 
geon, Civ.App., 177 S.W.2d 840. re¬ 
versed on other grounds 177 S.W. 
2d 264, 142 Tex. 222—Emmons v. 
Texas & P. Ry. Co., Civ.App.. 149 
S.W.2d 167, error dismissed, Judg¬ 
ment correct—Peters v. Lerew, Civ. 
App., 130 S.W.2d 821, error dis¬ 
missed, Judgment correct—Smith 
V. Good, Civ.App., 119 S.W.2d 693, 
error refused—Schumacher v. Mis¬ 
souri Pac. Transp. Co., Civ.App., 
lie SW.2d 1136, error dismissed— 
Texas Military Institute of San 
Antonio v. Sun Oil Co, Civ App, 
112 S.W.2d 329, error dismissed— 
Burke v. State Fair of Texas, Civ. 
App., 93 S.W.2d 766—Johnson v. 
Phillips Petroleum Co., Civ.App., 
93 S W 2d 656—Reynolds v. Volun¬ 
teer Stale Life Ins. Co., Civ.App., 
80 S W.2d 1087—Moreman v. Ar¬ 
mour & Co., Civ App, 65 S.W.2d 
.'>34—George v Reynolds, Civ.App , 
63 SW.2d 490—Astin v. Martin, 
Civ App, 289 S W. 442, reversed on 
other grounds Martin v Astin, 
Com App , 295 S.W 584—Verhalen 
V Eby, Civ.App, 285 S.W. 922— 
McFarland v. Martin, Civ App, 258 
S W. 879—Turner v. Tuteur, Civ. 
App . 250 S W. 458. 

Utah.—Grocsbeck v. Lake Side Print¬ 
ing Co., 186 P. 3 03, 65 Utah 335. 

Vt—Picknell v. Bean, 130 A. 678, 
99 Vt. 3.9—Lathrop v Lawson, 121 
A. 438, 96 Vt 613—Capital Garage 
Co. v. Powell, 118 A. 883, 96 Vt. 
227. 

Wash.—Witte v Whitney, 226 P 2d 
900, 37 Wash 2d 865—Padfle Coast 
R Co. v American Mall Line, 172 
P.2d 226, 25 Wash.2d 809. 

W.Va—Belcher v. Norfolk & W. Ry. 
Co., 87 SE.2d 616—Lindsey v. 
Bluefleld Produce & Provision Co., 
112 SE. 310, 91 W.Va. 118. 

Wis—Grabinskl v. St. Francis Hos¬ 
pital, 63 N.W.2d 693, 266 Wis 339 
—Huerth v. Town of Prairie Du 
Sac, 16 N.W 2d 422, 246 Wis. 26. 

Wyo—Hawkins v. L. C. Jones Truck¬ 
ing Co., 232 P.2d 1014, 68 Wyo. 276 
—Wilhelm v. Cukr, 230 P.2d 607, 
68 Wyo. 1—Merback v. Blanchard, 
105 P.2d 272, rehearing denied 109 
P.2d 49, 66 Wyo. 286—Gailcich v. 
Oregon Short Line R. Co., 87 P.2d 
27, 64 Wyo. 123—Reason v. Hylton, 
22 P.2d 196, 46 Wyo. 640—Glenrock 
State Bank v. National Surety Co., 
14 P.2d 197, 44 Wyo. 632. 
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Attnaatlva ehaega 

Ala.—Acton V. Browne, 80 So.2d 643. 
262 Ala. 615—Jordan v. Knight, 35 
So.2d 178. 260 Ala. 109. 

Oonrt ie required to Msnane the 
•zieteaoe of every material fact 
which plaintiff's evidence tends to 
establish and all logical inferences 
which can be drawn therefrom. 

Neb.—Goodhart v. Chicago B. & Q. 
R. Co., 19 N.W.2d 649, 146 Neb. 
290—Weasel v. City of Lincoln, 16 
N.W.2d 476, 145 Neb. 867—Meyer 
v. Hartford Bros. Gravel Co., 14 
N.W.2d 660, 144 Neb. 808—Whitak¬ 
er v. Keogh. 14 N.W.2d 696. 144 
Neb. 790, followed In 14 N.W.2d 
600, 144 Neb. 796—Roderick v. 

Wiens, 12 N.W.2d 843, 144 Neb. 198 
—Riekes v. Schantz, 12 N.W.2d 766, 
144 Neb. 150—Bauer v. Wood, 12 
N.W.2d 118, 144 Neb. 14—Ross v. 
Carroll. 291 N.W. 726, 138 Neb. 1— 
In re Skade’s Estate, 283 N.W. 851, 
135 Neb. 712—Zimmer v. Brandon, 
278 N.W. 602, 134 Neb. 311. 

Facts accepted as admitted 

Record facts favorable to appel¬ 
lants are treated as admitted for the 
purposes of appellees* prayers for 
peremptory instructions. 

Md.—Bogatsky v. Heller, 136 A. 416, 
152 Md 18. 

Facts accepted as proved 

In reviewing a peremptory instruc¬ 
tion for defendant, issuable facts 
which the evidence tends to prove in 
plaintiff’s favor will be regarded as 
established 

Neb.—Gilbert v. Bryant, 251 N.W. 
823, 126 Neb. 731. 

Xnstmoted verdict 

Ark—Garrett v. Arkansas Power & 
Light Co., 237 S W.2d 896, 218 Ark. 
575. 

Md—Olney v. Carmichael, 96 A.2d 
37, 202 Md. 226—Keystone Engi¬ 
neering Corp. V. Sutter, 78 A.2d 
101. 196 Md. 620 

Tex—Bowles v. Bourdon, 219 S.W. 
2d 779, 148 Tex. 1, 13 A L.R 2d 1— 
Hoover v. General Crude Oil Co, 
212 S.W.2d 140, 147 Tex. 89. 

Fender v. Farr, Civ.App, 262 S. 
W.2d 639. 

XnsRffloimioy of avldsnoe la law 

In an action on a note, where the 
trial court disposed of the case on 
the ground that plaintiff, as a mat¬ 
ter of law, had failed to make out 
his case against defendant indorsers, 
the supreme court on appeal must ac¬ 
cept the testimony most favorable to 
plaintiff. 

Mich.—Porter v. East Jordan Real¬ 
ty Co., 177 N.W. 987, 210 Mich. 398, 
11 A.L.R. 963. 

Xotloa for Judgment 

Ohio.—Thrash v. U-Drive-It Co. 113 
N.£.2d 660, 93 Ohio App. 388, af- 
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firmed 110 N.E.2d 419, 158 Ohio 
St. 466—^Douglas v. Hubbard, 107 
N.E.2d 884, 91 Ohio App. 200, ap¬ 
peal dismissed 104 N.E 2d 182, 167 
Ohio St. 94. 

FeremptosT lastmotioa 

Ark.—Holland v. Coca-Cola Bottling 
Co. of Ark., 212 S.W.2d 367, 213 
Ark. 683. 

Neb.—James v. Krebek, 7 N.W. 2d 
637, 142 Neb. 767—Mundt v. Chi¬ 
cago, R. I. & P. R. Co., 286 N.W. 
691, 136 Neb. 478—Petersen v. Ohio 
Casualty Ins. Co., 267 N.W. 393, 
131 Neb. 128. 

Tex.—Needham v. American Nat. Ins. 
Co., Civ.App., 97 S.W.2d 1016, er¬ 
ror dismissed. 

Striking of plalntUPs svidenoe 

Va.—Holland v. Edelblute, 20 S E.2d 
606, 179 Va. 685. 

93.5 Ala.—Capitol Motor Lines v. 
Billingslea. 21 So.2d 240, 246 Ala. 
601, 157 A.L.R. 1207—F. W Wool- 
worth Co. v. Ney, 194 So. 667, 239 
Ala. 233—^Alabama Great South¬ 
ern R. Co. V. Robbins, 172 So. 630, 
233 Ala. 499. 

City of Birmingham v. Coe. 20 
So.2d 110, 31 Ala App 638, certio¬ 
rari denied 20 So 2d 113, 246 Ala. 
231—Downey v. Johnson. 19 So. 
2d 85, 31 Ala.App. 514—William 
E. Harden, Inc. v. Harden, 197 So. 
94. 29 Ala App. 411 

Ariz.—Keeler v. Maricopa Tractor 
Co, 123 P2d 166, 59 Ariz. 94— 
Canion v. Southern I*ac. Co., 80 P. 
2d 397, 52 Ariz. 245. 

Ark.—Haney v. Missouri Pac. R. Co., 
217 S.W 2d 610, 214 Ark. 673—Mc¬ 
Allister V. Calhoun, 206 S.W.2d 40, 
212 Ark. 17—Chicago R. I & P. 
Ry. Co. v. King. 197 S.W.2d 931, 
210 Ark. 872—Williams v. Lauder¬ 
dale. 191 S.W.2d 455, 209 Ark. 418 
—Bailey v. Sutton, 185 SW.2d 276. 
208 Ark. 184—Smith v. Missouri 
Pac. R Co., 184 S.W.2d 961, 308 
Ark. 40—McCollum v. Graber, 184 
SW2d 264, 207 Ark. 1063—Chica¬ 
go, K. I. & P. Ry. Co. v. Caple, 179 
S.W.2d 161, 207 Ark. 62—Baratti 
v. Koser Gin. Co., 177 S.W.2d 760, 
206 Ark. 813—Benefit Ass’n of Rail¬ 
way Employees v. McKamey, 171 
SW.2d 937, 206 Ark. 949—Patter¬ 
son V. Bell, 164 S.W.2d 902. 204 
Ark. 777—Missouri Pac. R. Co. v. 
Hood, 136 S.W.2d 329, 199 Ark. 620 
—Adams v. Browning, 115 S.W.2d 
868, 196 Ark. 1040—Priest v. Sil- 
bernagel & Co., 96 S.W.2d 466, 192 
Ark. 973. 

Cal.—Sanders v. City of Long Beach. 
129 P.2d 611, 54 C.A.2d 651—Con¬ 
treras v. Gummig, 129 P.2d 18, 64 
C.A.2d 421, rehearing denied 129 P. 
2d 946, 54 C.A.2d 421—Masato 

Sumida v. Paclflc Automobile Ins. 
Co., 126 P.2d 87, 61 C.A.2d 472— 
Fuller V. Vista Del Arroyo Hotel, 
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108 P.2d 920. ii C.A.2d' 400-*Kol-' 
burn V. P. J. Walker Co., 101 P.2d 
747, 38 C.A.2d 646—Peckham v. 
Warner Bros. Pictures, 97 P.2d 472, 
86 aA,2d 214--Valdez v. Percy, 96 
P.2d 142, 85 C.A.2d 485—Dieterle 
V. Yellow Cab Co., 93 P.2d 171, 34 
C.A.2d 97—Erickson v. Vogt, 80 P. 
2d 633, 27 C.A.2d 77--King v. Un¬ 
ger. 78 P.2d 266, 25 C.A.2d 632— 
Williams v. Owl Drug Co., 62 P.2d 
499, 10 C.A.2d 621. 

Colo.—C. A. Jackson, Inc., v. Wil¬ 
helm, 102 P.2d 731, 106 Colo. 140. 
Conn.—Morris v. King Cole Stores, 
46 A.2d 710, 132 Conn. 489. 

Ill.—Prill V. City of Chicago. 46 N. 
B.2d 119, 317 I11.APP. 202—City of 
Des Plaines v. B-W Const. Co., 42 
N.E.2d 343, 314 Ill.App. 610—Rose 

V. Meyer. 25 N.E.2d 413. 303 111. 
App. 865. 

Iowa.—^Winegardner v. Manny. 21 N. 

W. 2d 209, 237 Iowa 412—Wambold 

V. Brock, 19 N.W.2d 682. 236 Iowa 
768—Central Nat Bank & Trust 
Co. V. Lederer Strauss & Co, 17 N. 

W. 2d 817, 236 Iowa 16—Iowa Elec¬ 

tric Co. V. Home Ins. Co., 17 N.W. 
2d 414, 236 Iowa 672—Thuente v. 
Hart Motors. 15 N.W.2d 622, 234 
Iowa 1294—Fischer v. Steinbauer, 
10 N.W.2d 649, 233 Iowa 777— 
Shatto V. Grabin, 6 N.W.2d 149, 
233 Iowa 46—Bartholomew v. 
Butts, 6 N.W.2d 7, 232 Iowa 776— 
Lewis V. Cratty, 4 N.W.2d 259, 281 
Iowa 1366—Luse v. Nickoley, 3 N. 
W.2d 603, 231 Iowa 259—Pinta v. 
Joyce, 1 N.W.2d 100, 231 Iowa 343 
—^Kanipe v. Grundy County Rural 
Electric Co-op., 300 N.W. 662, 231 
Iowa 187—Rhlnehart v. Sham- 
baugh, 298 N.W. 876, 230 Iowa 788 
—Stein V. Sharpe, 296 N.W. 165, 
229 Iowa 812—^Wessman v. Sund- 
holm, 291 N.W. 137, 228 Iowa 344 
—Rehard v. Miles, 290 N.W. 702, 
227 Iowa 1290—O’Neil v. Keeling, 
288 N.W. 887, 227 Iowa 764, 127 A. 
L.R. 1050—Reynolds v. Skelly Oil 
Co.. 287 N.W. 823, 227 Iowa 163— 
Hill V. Rolfsema, 284 N.W. 376, 
226 Iowa 486—Bowermaster v. Uni¬ 
versal Producing Co., 266 N.W. 
603, 221 Iowa 831—Reid v. Brooke, 
266 N.W. 477, 221 Iowa 888. j 

Ky.—Louisville & N. R. Co. v. Pat¬ 
ton, 166 S.W.2d 474, 288 Ky. 460— 
Independence Ins. Co. v. Blanford’s 
Adm’x. 125 S.W.2d 249, 276 Ky. 692 
—Nashville, C. & St L. Ry. Co. v. 
Cleaver, 118 S.W.2d 748, 274 Ky. 
410—Magness' Adm’x v. Hutchin¬ 
son. 117 S.W.2d 1041, 274 Ky. 226— 
Martin v. Chesapeake & O. Ry. Co., 
116 S.W.2d 306, 273 Ky. 32. 

Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A 2d 111, 137 Me. 143 
—Gould V. Maine Central Transp. 
Co., 9 A.2d 263, 136 Me. 836—Gould 
V. Maine Central Transp. Co., 1 A. 
2d 908, 186 Me. 88. 

Md.—Zalis V. Walter, 28 A.2d 26, 180 
Md. 120. 


Mass.—^Burwick v. McClure, 63 N.B, 
2d 838, 318 Mass. 626—Cannon v. 
Crowley, 61 N.E.2d 662, 318 Mass. 

* 373—Prout v. Mystic Motor 
Transp. Co., 68 N.E.2d 121, 317 
Mass. 349—Reagan v. Town of Bel¬ 
mont 66 N.E.2d 766, 316 Mass. 
467—Krinsky v. Whitney, 64 N.E. 
2d 36, 316 Mass. 661—^Pilgrim v. 
MacGibbon. 47 N.E.2d 299, 313 

Mass. 290—Burke v. Durland, 44 
N.E.2d 655. 812 Mass. 291—Dia¬ 
mond V. Simcovitz, 87 N.E.2d 268, 
310 Mass. 160—McFaden v. Nord- 
blom, 80 N.E.2d 862, 807 Mass. 
674—Gechljian v. Richmond Ins. 
Co., 26 N.B.2d 191, 306 Mass. 182 
—Snow V. Nickerson. 22 NE.2d 693, 
304 Mass. 63—Beauvais v. Spring- 
Held Institute for Savings, 20 N.E. 
2d 967, 303 Mass. 136, 124 A.L.R. 
611—Cramer v. Wood, 19 N.B.2d 
13, 802 Mass. 161—Palmer v. Bos¬ 
ton Penny Sav. Bank, 17 N.E 2d 
899, 301 Mass. 640. 120 A.L.R. 633 
—Charette v. Burke, 16 NE.2d 194, 
300 Maas. 278—Picarello v. Roda- 
kis, 11 N.E.2d 470, 299 Mass. 33— 
Kees v. William Fllene's Sons Co., 
8 N.E.2d 8, 297 Mass. 142. 

Mich.—Lane v. B. & J. Theatres. 23 
N.W.2d 120, 314 Mich. 666—Wiles 
V. New York Cent R., 19 N.W.2d 
90, 311 Mich. 640—Stuive v. Pere 
Marquette Ry. Co., 18 N.W.2d 404, 
811 Mich. 143—Lacaeyse v. Roe, 17 
N.W.2d 766. 310 Mich. 691—Ebers 

V. General Chemical Co., 17 N.W. 
2d 176, 310 Mich. 261—Brown v. 
Standard Oil Co, 14 N.W.2d 797, 
309 Mich. 101—Beers v. Arnot, 14 
N.W.2d 511, 308 Mich. 604—D’Hondt 
V Slovekowski, 10 N.W.2d 332, 306 
Mich. 166—Burke v. Enders, 9 N. 

W. 2d 637, 306 Mich. 270—Water- 
8 tradt V. Lanyon Dock Co., 8 N.W. 
2d 128, 304 Mich. 437—Perkins v. 
Century Ins. Co., Limited, of Ed¬ 
inburgh, Scotland, 7 N.W.2d 106. 
303 Mich 679—Butzin v. Bonk, 6 
N,W.2d 765, 803 Mich. 622—Jones 
V. Grand Trunk Western R. Co., 6 
NW.2d 676, 303 Mich. 114—Keech 

V. Clements, 5 N.W 2d 670, 303 
Mich. 69—Leslies v. Mendelson, 4 
N.W.2d 481, 302 Mich. 95—Gaffkav. 
Grand Trunk Western R. Co., 3 N. 

W. 2d 314, 301 Mich. 383—In re 
Miller’s Estate, 2 N.W.2d 888, 300 
Mich. 703—Greer v. Parks, 2 N.W. 
2d 476, 300 Mich. 492—Girard v. 
Auto Specialties Athletic Ass'n, 1 
N.W.2d 638, 300 Mich. 272—Hen- 
dershott v. Dale Leonard Prospect¬ 
ing Co., 299 N.W. 110, 298 Mich. 
367—Shank v. Lucker, 296 N.W. 
852, 296 Mich. 706—Meeh v. Barr 
Transfer Co., 296 N.W. 844, 296 
Mich. 697—Guiney v, Osborn, 296 
N.W. 264, 296 Mich. 669—Atetwed 

V. City of Marysville, 294 N.W. 110, 
295 Mich. 102—Gayden v. Arabais, 
291 N.W. 42, 292 Mich. 661—Ni¬ 
chols V. Bush, 289 N.W. 219, 291 
Mich. 473—Rogers v. Grand Trunk 

W. R. Co., 286 N.W. 660, 289 Mich. 
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397—Lebels v. Rutien, 286 N.W. 
134, 289 Mich. 1—Ehrke v. Danek, 
286 N.W. 37, 288 Mich. 498—Nelson 
I v. Linderman, 284 N.W. 693, 288 
Mich. 186—^Erickson v. Leach, 281 
N.W. 324, 286 Mich. 654—Rentz 
v. Anhut 279 N.W. 891, 284 Mich. 
696—Adolph V. Cookware Co. of 
America, 278 N.W. 687, 283 Mich. 
661—Barza v. Metropolitan Life 
Ins. Co., 275 N.W. 238, 281 Mich. 
632, 112 A.L.R. 1283—Berke v. 

Murphy, 274 N.W. 356, 280 Mich. 
633—Rusanda v. .^tna Life Ins. 
Co. of Hartford. Conn, 274 N.W. 
329, 280 Mich. 663—Raby v. Dodge. 
273 N.W. 293, 279 Mich. 626—Shea- 
thelm V. Consumers Power Co., 273 
N.W. 410, 280 Mich. 106-Holgate 
V. Chrysler Corporation, 271 N.W. 
639, 279 Mich. 24—Paw Paw De¬ 
positors Corp. V. John W. Free 
State Bank, 270 N.W. 815, 278 
Mich. 637—Losey v. Wetters, 270 
NW. 736. 278 Mich 422—Turner 
V. Chrysler Corp., 270 N.W. 187, 
277 Mich. 689—Martin v. John Han- 
cock Mut. Life Ins. Co of Boston, 
Mass., 269 N.W. 162, 277 Mich. 249 
—Zerilli V. Metropolitan Life Ins. 
Co., 269 NW. 140, 277 Mich. 192— 
Campbell v. Brown. 267 NW. 877, 
276 Mich. 449—Lucy v Dowd, 267 
N.W. 839, 276 Mich 289—Slinkard 
V. National Machine & Tool Co., 265 
N.W. 494, 274 Mich 662—Patter¬ 
son V. Thatcher, 263 NW. 882, 273 
Mich. 597. 

Mo.—Danzo v. Humfeld, 180 S W 2d 
722—Pashea v. Terminal R Ass’n 
of St. Louis, 165 SW2d 691, 350 
Mo. 132, certiorari denied 63 S Ct. 
664, 318 U.S. 763, 87 L Ed. 1135— 
Frailey v. Kurn, 161 S.W 2d 424, 
349 Mo. 434— StOPley v Kurn, 146 
S.W.2d 678, 347 Mo 74, reversed 
on other grounds 61 S Ct. 1087, 313 

U. S. 646, 86 L.Ed 1512—Patzman 

V. Howey, 100 SW.2d 851, 340 Mo. 

11 . 

Van Alst v. Kansas City, App, 
186 S.W.2d 762—Howell v. Kroger 
Grocery & Baking Co., App, 178 
S.W.2d 101—March v. Pitcairn, 
App., 126 S.W.2d 972—Hargis v. 
Denny, App., 117 S.W 2d 368—Belt- 
ling v. S. S. Kresge Co., 116 S.W.2d 
522, 232 Mo.App. 1196—Williams v. 
Liberty Nat. Life Ins Co., 101 S. 

W. 2d 109, 231 Mo App 239—Frye v. 
St. Joseph Ry, Light, Heat & Pow¬ 
er Co., 99 S.W 2d 640. 231 Mo App. 
407—Jenkins v Springfield Trac¬ 
tion Co., 96 S.W 2d 620, 230 Mo. 
App. 1236—State ex rel. and to Use 
of Renz v. Dickens, App , 96 S.W.2d 
847—Dye v. Loewer, App., 94 S.W. 
2d 948—McGee v. St. Joseph Belt 
Ry. Co., 93 S.W.2d 1111, 233 Mo. 
App. 111. 

Mont.—^Westergard v. Peterson, 169 
P.2d 618, 117 Mont. 650—Bogovlch 
V. Scandrett, 168 P.2d 637, 117 
Mont. 841—Baatz v. Noble, 69 P. 
2d 679, 105 Mont. 69—Leybold v. 
Fox Butte Theater Corp., 62 P.2d 
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dence tends to prove.®®*!® Essentially then, the j sidered most favorably to plaintiff would have sus- 
question on appeal is whether the evidence con- 1 tained a verdict in his favor.®^ 


228, 103 Mont. 232—Jarvella v. 
Northern Pac. Ry. Co., 53 P.2d 446, 
101 Mont. 102. 

N.H.—Kenney v. Boston & Maine R. 

R. . 33 A.2a 667, 92 N.H. 496— 
Fitzpatrick v. Parsons, 10 A.2d 660, 
90 N.H. 468. 

N.J.—Heuser v. Reilly, 27 A.2d 4, 
128 N J Law 633, aflirmed Heuser 
V. Turteltaub, 30 A.2d 27, 129 N. 
J.Law 388. 

N.M.—Seal v. Safeway Stores, 147 
P.2d 359, 48 N.M. 200. 

N.Y —Leach v. Town of Bastchester, 
32 N.Y.S.2d 665, 263 App.Div. 898. 
N.C.—Graham v. Spauldlngr, 36 S.E. 

2d 727, 226 N.C 86. 

N.D.—Tvedt v. Haugen, 294 N.W. 

183, 70 ND. 338. 132 A.L.R. 379. 
Ohio.—Jenkins v. Sharp, 42 N.E.2d 
765, 140 Ohio St. 80. 

Reeves v. Joe O Frank Co., 62 
NE.2d 8SG. 76 Ohio App. 1—Mor¬ 
gan V American Meat Co., App., 46 
NE2d 669—Mlcsmer v. Dillln, 43 
NK.2d 306, 69 Ohio App. 197—Mil¬ 
ler V. Schneider, App., 40 N.E.2d 
219—Cook V Hunter, 3 N.E.2d 680, 
62 Ohio App 354. 

Callahan v Wasmlre, 13 Ohio 
Supp. 128. 

Or—Ross V Haves, 157 P 2d 617, 176 
Or. 226, 158 ALR 462—Seater v. 
Penn Mut Life Ins Co. of Phila¬ 
delphia. 166 P2d 386, 176 Or 642, 
rehearing denied 159 P.2d 826, 176 
Or. 642—Nation v. Gueffroy, 142 P. 
2d 6SS. 172 Or. 673, rehearing de¬ 
nied 144 P 2d 296, 172 Or. 673— 
Greenslitt v Three Bro.s Baking 
Co. 133 P2d 697, 170 Or. 346— 
Brown v Fields, 83 P 2d 144, 160 
Or 23—Beckman v. Doernbecher 
Mfg Co. 69 P2d 688, 164 Or 408 
Pa —Shirk v. Norristown-Penn Trust 
Co. 36 A 2d 482, 349 Pa. 197—Solis 
V Harr, 188 A.2d 846, 325 Pa. 100— 
McLaughlin v. Tygard, 188 A. 106, 
324 Pa. 146. 

Taylor v. City of Philadelphia, 
10 A.2d 76, 138 Pa Super. 194. 

R. I.—Preston v. United Electric Rys. 
Co., 1 A 2d 126, 61 R.I. 378—Pon¬ 
ton V. United Electric Rys. Co., 200 
A. 426, 61 RI. 203, 117 A.L R. 618 
—lacono V. Fitzpatrick, 199 A. 689, 
61 R.I. 28—Nestle-Lemur Co. v. 
Corrigan, 198 A. 360, 60 R.I. 312, 
116 AL.R. 867—Lulz V. Ingram, 
190 A. 439, 67 R.I. 428. 

S. C.—Flowers v. South Carolina State 
Highway Dept., 34 S E.2d 769, 266 

S. C. 454—Parker v. General Motors 
Acceptance Corp., 30 SE.2d 689, 204 
SC. 647, 153 A.L.R. 763—Adams v. 
South Carolina Power Co., 21 S.E. 
2d 17, 200 S.C. 488—Satcher v. 
Woodmen of the World Life Ins. 
Soc., 18 S.E.2d 623, 199 S.C. 69— 
Brown v. Powell, 18 S.E.2d 212, 
198 S.C. 403—Breeden v. Rocking¬ 
ham R. Co., 3 S.E.2d 866, 193 S.C. 


220—Murray v. Martin, 199 S.E. 
301, 188 S.C. 334—^Dobson v. Hen¬ 
rietta Mills. 197 S.E. 318, 187 S.C. 
281—Home v. Southern Ry. Co., 197 
S.E. 81, 186 S.C. 526, 116 A.L.R. 
746—Jenkins v. Pilot Life Ins. Co., 
197 S.E. 28, 186 S.C. 618—Hice v. 
Dobson Lumber Co., 186 S.E. 742, 
180 S.C. 269—Holder v. Sovereign 
Camp, W. O. W., 186 S E. 647, 180 
S C. 242—Robison v. Atlantic Coast 
Line R. Co.. 184 S.E. 96, 179 S.C 
493. 

S.D.—McMahon v. De Kraay, 16 N. 
W.2d 308, 70 S.D. 180—Larson v. 
Loucks, 6 N.W.2d 436, 69 SD. 60— 
McCormick v. Rapid City Nat. 
Bank, 293 N.W. 819, 67 S.D. 444, re¬ 
heard 297 N.W. 89, 67 S D. 686 

Tenn.—McDonald v. Dunn Const. 
Co., 186 S.W.2d 617, 182 Tenn. 213. 

Zamora v. Shappley, 173 S.W.2d 
721, 27 Tenn.App. 768—Western 

Union Tel. Co. v. Dickson, 173 S.W. 
2d 714, 27 Tenn.App 762—^Ansley v. 
Travelers Ins. Co., 173 S.W.2d 702, 
27 Tenn.App. 720—Southern Mo¬ 
tors V. Morton, 164 S W 2d 801, 25 
Tenn.App. 204—Ellis v. Orkln Ex¬ 
terminating Co., 143 S.W 2d 108, 24 
Tenn.App. 279—Umstattd v. Metro¬ 
politan Life Ins. Co., 110 S W 2d 
342, 21 Tenn App 312—West v. 
Southern Ry. Co., 100 S W 2d 1004, 
20 Tenn.App 491—Buckner v. 
Southern Ry. Co., 96 S.W.2d 600, 20 
Tenn App. 212. 

Tex—White v. White, 172 S.W.2d 
296, 141 Tex. 328—Turner v. BJs- 
coe, 171 S.W 2d 118, 141 Tex 197— 
Allison V. Harrison, 15C S.W. 2d 
137, 137 Tex. 682—Wellington Oil 
Co. of Delaware v. Mafh, 150 S.W, 
2d 60, 136 Tex. 201—City of Hous¬ 
ton v. Chapman, 123 S.W.2d 662, 
132 Tex. 443. 

Ward V. Wallace, Civ.App., 175 
S.W. 2d 611, error refused—Clayton 
v. Southern Methodist University, 
Civ.App., 172 S.W 2d 197, reversed 
on other grounds 176 S W.2d 749, 
142 Tex. 179—Becton v. Dublin, 
Civ.App., 163 S.W.2d 907, error re¬ 
fused—Foster v. Carle, Civ.App., 
160 S.W.2d 999, error refused— 
Wheat V. Texas Co., Civ.App., 159 
S W.2d 238, reversed on other 
grounds 168 S.W.2d 632, 140 Tex. 
468—Ruggles V. John Deere Plow 
Co., Civ.App., 146 S.W.2d 466, er¬ 
ror refused—Clark v. West, Civ. 
App., 126 S.W.2d 669, reversed on 
other grounds .^tna Casualty & 
Surety Co. v. Clark, 160 S.W.2d 78, 
136 Tex. 238—Kennedy v. Texas 
Employers Ins. Ass’n, Civ App., 121 
S.W.2d 434, affirmed 143 S.W.2d 
683, 135 Tex. 486—^Edmlston v. 

Strickland. Ewers & Wilkins, Civ. 
App., 120 S.W.2d 641, error dis¬ 
missed—Lockey v. Paskard-Dallas, 
Civ.App., 119 S.W.2d 160, error dls- 
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Pac. Transp. Co., Civ.App., 116 S. 
W.2d 1186, error dismissed—Pru¬ 
ett V. Wichita Falls & S. R. Co., 
Civ.App., 109 S.W.2d 438, error dis¬ 
missed—International Travelers 
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W.2d 658, reversed on other 
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Quesnel, 29 A.2d 812, 113 Vt. 36— 
Callahan v. Disorda, 16 A. 2d 179, 
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V. Anthony, 8 A.2d 641, 110 Vt. 490 
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A. 376, 109 Vt. 138—Boguski v. 
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Utah.—Lee v. New York Life Ins. 
Co.. 82 P.2d 178, 96 Utah 445—Uhr 
V. Eaton, 80 P.2d 925, 96 Utah 442 
—Heddcn v. Town of Bingham 
Canyon, 78 P.2d 637, 94 Utah 442— 
Ricks V. Budge, 64 P.2d 208, 91 
Utah 307. 
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ings & Loan Ass’n, 127 P.2d 273, 
14 Wash.2d 124. 

Znstraoted verdict 

Tex.—Allison v. Harrison, 156 S.W 2d 
137, 137 Tex. 682. 

93.10 Mont—^Wilson v. Davis, 103 
P.2d 149, 110 Mont. 366. 
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2d 777, 178 Ark. 1200. 

Cal.—Wells V. Lloyd, 56 P.2d 617, 
6 C.2d 70. 

Fla.—^Anderson v. Southern Cotton 
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R.A.1917E 715. 

Ill —Seeds v. Chicago Transit Au¬ 
thority, 101 NE.2d 84, 409 III. 
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E.2d 231, 342 Ill.App. 239—Reid 
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N.E.2d 411, 329 Ill.App. 134—Hill 
v. Alexander, 63 N.E.2d 307, 321 
Ill.App. 406—^Zator v. Cummings, 
42 NE.2d 868, 316 Ill.App. 210— 
Dregne v. Five Cent Cab Co., 40 
N.E.2d 739, 313 Ill.App. 639, af¬ 
firmed 46 NE.2d 386, 381 Ill. 694— 
Cooper V. Safeway Lines, 26 N.E.2d 
632, 304 IlLApp. 802—Hooker v. 
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Furthermore, that view of the evidence most on review of the denial of a motion to direct a ver* 
favorable to the party against whom a directed ver- diet,®* whether the denial was of a motion to direct 
diet was asked must be taken by the appellate court 


Corp. Y. Jones, 88 A.2d 141, 147 
Me. 457—Bolduo v. Therrien, 88 A. 
2d 126, 147 Me. 39—Kimball v. 
Cummings, 68 A.2d 625, 144 Me. 
831—^Ross V. Russell, 48 A.2d 403, 
142 Me. 101—Shackford v. New 
England Telephone & Telegraph 
Co., 91 A 931, 112 Me. 204. 

N.T.—Hayden Co. v. Kehoe, 164 N.T. 

S. 686, 177 App.Dlv. 734. 

Pa.—O’Malley v. Laurel Line Bus 
Co., 166 A. 868, 311 Pa. 251. 

Tex.—^Rowe v. Colorado & S. R. Co., 
Clv.App., 205 S.W. 781, error re¬ 
fused. 

Vt.—Fitzsimons Y, Richardson. 
Twigg & Co., 84 A 811, 86 Vt. 
229. 

Wyo,—Hester v. Coliseum Motor Co., 
286 P. 781, 41 Wyo. 345. 

as. Ark —Security State Fire Ins. 
Co. V. Kelley. 221 S.W.2d 39, 216 
Ark. 463—Missouri Pac. R. Co. v. 
Hopper, 186 S.W.2d 88, 208 Ark. 
128—Missouri Pac. R. Co. v. Dot- 
son, 111 S.W.2d 566, 195 Ark. 286 
—Safeway Stores v. Mosely, 95 S. 
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souri State Life Ins. Co. v. Holt, 
66 S.W.2d 788, 186 Ark. 672—Mis¬ 
souri Pac. R. Co. V. Harville, 46 
S.W.2d 17, 186 Ark. 47, certiorari 
denied 63 S.Ct. 13, 287 U.S. 610, 
77 LEd. 630—Missouri Pac. R. Co. 
v. Paty, 39 S.W.2d 311, 184 Ark. 
198—^Woodley Petroleum Co. v. 
Willis, 290 S.W. 963, 172 Ark. 671. 
Cal.—Phillips v. Pacific Land & Cat¬ 
tle Co., 2 P.2d 666, 116 C.A 290. 
Del.—Law v. Gallegher, 197 A. 479, 
9 W.W.Harr. 189. 

Ill—Pralle v. Metropolitan Life Ins. 
Co, 178 N.E. 371, 346 Hi. 68. 

Finley v. Chicago, A. & E. R. Co., 
122 N.E.2d 694, 3 Ill.App.2d 436— 
Roadruck v. Schultz, 77 NE.2d 874, 
333 lll.App. 476. 

Iowa.—Nicholson v. City of Des 
Moines, 67 N.W.2d 533, 246 Iowa 
318—Moyers v. Sears-Roebuck & 
Co., 48 N.W.2d 881, 242 Iowa 1038. 
Me.—Dulac v. Bilodeau, 116 A2d 605, 
161 Me. 164. 

Mass.—McGalfee v. P. B. Mutrie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Mich.—Fitzcharles v. Mayer, 278 N. 
W. 788, 284 Mich. 122—Anderson v. 
Schust Co., 247 N.W. 167, 262 Mich. 
236—McKinstry v. Matthews, 247 
N.W. 76, 262 Mich. 211—Marek v. 
City of Alpena, 246 N.W. 171, 261 
Mich. 164—Cochran v. National 
Casualty Co., 246 N.W. 87, 261 
Mich. 273—Edgerton v. Lynch, 238 
N.W. 322, 265 Mich. 466—Richman 
V Detroit, G. H. & M. Ry. Co., 236 
N.W. 878, 264 Mich. 607—Sharrar 
Y. Wayne Sav. Ass’n, 236 N.W. 833, 


254 Mich. 466—Braendle y. Drum, 
236 N.W. 806, 264 Mich. 372. 

Miss.—^Kirkland v. Harrison, 74 So. 
2d 820, 221 Miss. 714—Planters 
Wholesale Grocery v. Kincade, 60 
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Bond, 1 So.2d 794, 190 Miss. 774 
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Mo.—Beckwith v. Standard Oil Co., 
281 S.W.2d 862—Mitchell v. Philip¬ 
pi, 223 S.W.2d 441, 369 Mo. 764— 
Rinderknecht v. Thompson, 220 S. 
W.2d 69, 369 Mo. 21—Bagby v. 
Kansas City, 92 S.W.2d 142, 838 
Mo. 771. 

Long v. St. Louis Public Service 
Co, App., 288 S.W.2d 417—In re 
Harlow's Estate, App., 192 S.W.2d 
6—Chavaries v. National Life & 
Accident Ins. Co. of Tennessee, 
App., 110 S.W.2d 790—Dickson v. 
Dickson, 101 S.W.2d 774, 231 Mo. 
App. 616—Brann v. Hydraulic 
Press Brick Co., App., 288 S.W. 
941. 

N.H.—Naramore v. Putnam, 106 A.2d 
668, 99 NM. 176. 

N J.—Hammond v. Wacker, 164 A. 

735, 107 N.J.Law 438. 

NC—Hodges v. Southern R. Co., 29 
S E. 939, 122 N.C. 992. 

ND—Schnoor v. Melnecke, 40 N.W. 
2d 803, 77 N.D. 96—Johnson v. 
Huhner, 33 N.W.2d 268, 76 N.D. 
13. 

Ohio.—Hanslip v. Hammer, 178 NE. 
19, 40 Ohio App. 178—Brookins v. 
Union Trust Co, 177 N E. 646, 40 
Ohio App. 119. 

Or.—Rice v. City of Portland, 17 P. 
2d 662, 141 Or. 205—Hovedsgaard 
V. Grand Rapids Store Equipment 
Corporation, 6 P.2d 86, 138 Or. 39. 
Pa.—Goldscheiter v. Baltimore & O. 

R. Co., 33 A.2d 477, 153 Pa.Super. 
141—Stewart v. Philadelphia Rapid 
Transit Co., 167 A. 37, 103 Pa. 
Super. 366—Taylor v. D1 Sandro, 
166 A. 669, 102 Pa.Super. 258. 

S.C.—Cannon v. Motors Ins. Corp., 
79 SE.2d 369, 224 S.C. 368—Jen¬ 
nings V. McCowan, 66 S B 2d 622, 
215 S.C. 404, certiorari denied At¬ 
lantic Coast Line Co. v. Jennings, 
70 S.Ct. 494, 338 U.S. 956, 94 L.Ed. 
690—Haselden v. Atlantic Coast 
Line R Co., 63 S.E.2d 60, 214 S.C. 
410, certiorari denied 70 S.Ct. 73, 
838 U.S. 826, 94 L.Ed. 601—Moody 
V. Dillon Co., 43 S.E.2d 201, 210 

S. C. 468—^Long v. Mutual Life Ins. 
Co. of New York, 16 S.E.2d 761, 197 
S.C. 492—Langston v. Atlantic 
Coast Line R. Co., 15 S.E.2d 758, 
197 S.C. 469—Cook v. Metropolitan 
Life Ins. Co.. 194 S.E 636. 186 S. 
C. 77—^McGulnn v. AQtna. Life Ins. 
Co.. 171 S.E. 798, 171 S.C. 136. 
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I S.D.—Forbes State Bank v. Higgins, 

I 237 N.W. 736, 68 S.D. 497. 

Tenn.—Callahan v. Town of Middle- 
ton, App., 202 S.W.2d 601—Tri- 
State Transit Co. of Louisiana v. 
Dulfey, 173 S.W.2d 706, 27 Tenn. 
App. 731—Floyd v. Walls, 168 S.W 
2d 602, 26 Tenn.App. 161. 

Tex.—National Life Ins. Co. v. Per¬ 
kins, Clv.App., 170 S.W.2d 639, er¬ 
ror refused—Carter v. Irvine, Civ. 
App., 149 S.W’.2d 623, error dis¬ 
missed, Judgment correct—^Norris 
Bros. V. Mattinson, Clv.App, 146 
S.W 2d 204—Barksdale v. Dobbins, 
Clv.App., 141 S.W.2d 1036, error 
refused—Texas & N. O. R. Co. v. 
Stoneclphcr, Clv.App, 113 S.W.2d 
264—Evans v. Beard, Clv.App, 70 
S.VV.2d 253—Morgan Plan Co. v. 
Ferguson, Civ App., 46 S.W.2d 308 
—Chiles V. Good, Civ.App., 41 S.W 
2d 738, reversed on other grounds. 
Com.App., 67 S.W.2d 1100—Mull v. 
Stevens, Civ.App., 39 S.W.2d 136— 
Farmers’ Gin Co. v. Smith, Civ 
App., 28 S.W.2d 839—Federal Life 
Ins Co. V. Thornton, Clv.App., 21 
SW.2d 362. 

Vt.—Porter v. Fleming, 166 A. 903, 
104 Vt 76. 

Wash.—Hobba v. Postal Telegraph- 
Cable Co, 141 P.2d 618, 19 Wash. 
2a 102—Rice v Garl, 98 P.2d 301, 
2 Wash.2d 403—Holm v. Invest¬ 
ment & Securities Co., 79 P 2d 708, 
195 Wash. 62. 

4 C.J. p 765 note 91. 

AfflrmatlYs charge 

Ala —Adams v. Queen Ins. Co. of 
America, 88 So.2d 331, 264 Ala 
672—Ha.sty v. Hasty, 69 So 2d 282, 
260 Ala. 90—Hiller v. Goodwin, 65 
So 2d 162, 258 Ala 700—Aircraft 
Sales & Service v. Gantt, 62 So.2cl 
388, 265 Ala. 608. 

Appellate gueetion. is whether 
there Is evidence for the party 
against whom the directed verdict is 
sought, such as would support a ver¬ 
dict in his behalf, considering the 
evidence in so favorable an aspect to 
him. 

Ill.—Huff V. Illinois Cent. R. Co., 199 
N.E. 116, 362 Ill. 95. 

Okl.—Hamll v. Joyner, 229 P, 768, 
103 Okl. 216. 

ITuU credence and benefit of every 
donbt will be given plaintiff's evi¬ 
dence. 

Ohio.—Buescher v. Ellcnberger, App , 
84 N.E.2d 1013. 

Duty on appellee 

Where motion for directed verdict 
at close of all evidence is overruled 
and trial court gives no reason for 
decision, and where moving party ap¬ 
peals and contends that there is no 
evidence In the record which would 
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a verdict for plaintiff®® or for defendant.®*^ Ac- | cordingly, on appeal the evidence favorable to the 


•UBtain Jury's verdict on issues pre¬ 
sented, and appellee claims that 
there is such evidence, duty rests on 
appellee to point out in supreme 
court evidence on which he relies to 
sustain action taken by trial court. 
Keb.—In re Fehrenkamp’s Estate, 48 
N.W.2d 421, 164 Neb. 488. 
Zastmotsd vsrdiot 

Ark.—Minton v. Hall. 284 S.W.2d 516. 
218 Ark. 92. 

111.—Roadruck v. Schults, 77 N.E.2d 
874, 833 111.APP. 476. 

Tex.—^Dillard's, Inc. v. Gentry, Civ. 
App., 266 S.W.2d 222, error re¬ 
fused no reversible error—Texas & 
N. O. R. Co. v. Darton, Civ.App., 
241 S.W.2d 181, error refused— 
Texas Emp. Ins. Ass'n v. Smith, 
Clv.App, 236 S.W.2d 234. error re¬ 
fused—Missouri-Kansas-Texas R. 
Co. of Tex. v. Webb, Civ.App, 229 
S.W.2d 204, error refused no re¬ 
versible error—Thompson v. 
Goode, Clv.App., 221 S.W.2d 669, er¬ 
ror refused no reversible error. 

Peremptory Instmotloa 

Tex.—Texas Bus Lines v. Whatley, 
Clv.App., 210 S.W.2d 626, error re¬ 
fused no reversible error. 

96 . Mo.—Sinclair Reflnlng Co. v. 
Farmers Bank of Portagevllle, 
App., 91 S.W.2d 122. 

Tex —Uvalde Rock Asphalt Co, v 
Fantham, Clv.App, 210 S W 2d 

646—Craig, Thompson & Jeffries 
V. Barieda, Civ.App, 200 S W. 868, 
reversed on other grounds Barreda 
V. Craig, Thompson & Jelfrles, 
Com App, 222 S W. 177. 

Utah.—Miller v. White, 268 P. 665. 
70 Utah 145 

Vt—Stevens v. Wright, 179 A. 213, 
107 Vt. 337 
4 C.J. p 766 note 92. 

AlRrmatlve charge 

Ala.—Armstrong v. Louisville & N. 
R. Co., 90 So.2d 100, reversed App , 
90 So.2d 103. 

Befease presumed complete 

On review of the overruling of a 
motion for a peremptory Instruction 
for plaintiff where defendant testifled 
to all facts relied on as defense, it 
must be presumed that, if there were 
other facts, he would have testified 
to them 

Tex.—^American Surety Co. v. Field¬ 
er, Civ.App., 36 S.W.2d 818. 

97 . U.S.—Pitcairn v. Landis, C.C.A. 
Ind., 82 P.2d 678—Henry W. Cross 
Co. V. Burns. C.C.A.Ark., 81 F.2d 
856—E. K. Wood Lumber Co. v. 
Andersen, C.C.A.Wash, 81 F.2d 161, 
certiorari denied 66 S.Ct. 669, 297 

U. S. 728, 80 L.Ed. 1007. 

Ala.—Texas Co. v. Harold, 163 So. 
442, 228 Ala. 360—Duke v. Gaines. 
140 So. 600, 224 Ala 619—Godfrey 

V. Vinson, 110 So. 13, 216 Ala. 166. 


Aria.—McQueen v. First Nat. Bank, 
283 P. 273. 36 Arlz. 74. 

Ark.—Fair Oaks Stave Co. v. Cross, 
9 S.W.2d 680, 177 Ark. 1146— 
St. Louis-San Francisco Ry. Co. v. 
Whitfield, 246 S.W. 323, 166 Ark. 
660—Hines v. Betts. 226 S.W. 166, 
146 Ark. 655. 

Colo.—Freeman v. Boyer Bros., 261 j 
P. 864, 82 Colo. 609, 56 A.L.R. 1286. j 
Conn.—Snyder v. Pantaleo, 122 A.2d i 
21, 143 Conn. 290. j 

D.C.—Globe Furniture Co. v. Wright, 
49 App D C. 316, 266 P. 873. j 

Ill.—Murphy v. Illinois State Trust 
Co.. 31 N.E.2d 305, 876 Ill. 810— 
Huff V. Illinois Cent. R. Co., 199 
N.E. 116, 362 Ill. 96. 

Moore v. Bethel. 124 NE.2d 362, 
4 Ill.App.2d 270—Geraghty v. Burr 
Oak Lanes. Inc., 118 N.E.2d 63. 2 
Ill App 2d 48, reversed on other 
grounds 125 N.E 2d 47, 6 Ill.2d 
163—Dixon v. Hart, 101 N.E.2d 
282, 344 Ill App 432—Anderson v. 
Brown. 92 N.E 2d 495, 340 III App. 
613—Moore v. Locander, 86 N.E. 
2d 296, 337 Ill.App. 646—Clark v. 
Gltterman, 86 N.E.2d 276, 337 Ill. 
App. 390—Karlock v. New York 
Cent. R. Co., 78 NB.2d 122, 333 
Ill.App. 666—Chapman v. Deep 
Rock Oil Corp., 77 N E.2d 882, 
333 Ill.App 629—O’Shea v. Chicago 
Motor Coach Co., 66 N.E.2d 482, 
328 Ill App. 467—Mayberry v. 

Cage, 64 N E.2d 619, 322 Ill App. 
666—Gomez v. Rosenblatt, 63 N.E 
2d 279, 321 Ill.App. 631—Hogan v. 
City of Chicago. 49 N.E.2d 861, 
319 Ill.App. 631—Young v. Illinois 
Cent R. Co, 49 N.E.2d 268, 319 Ill. 
App. 311—Kellenberger v. Mitchell, 
44 NE2d 73, 316 Ill.App. 112— 
Mitchell V. Louisville & N R Co, 
36 NE.2d 81, 310 Ill.App. 663, re¬ 
versed on other grounds 42 N E 
2d 86, 379 Ill 622—^Paul v. Garman, 
34 NE.2d 884, 310 Ill.App. 447— 
Grosse v. Terminal R. Ass’n of St. 
Louis, 29 N.E 2d 1018, 307 Ill App 
414—Stine v. Union Electric Co. of 
Illinois, 26 N.E.2d 433, 305 Ill App. 
37_White v. City of Belleville, 1 
N.E 2d 790, 284 Ill.App. 322 
Iowa.—Jocobson v. Aldrich, 68 N.W. 
2d 733, 246 Iowa 1160—Peterson v. 
Union Motor Sales Co , 66 N.W.2d 
496, 246 Iowa 1837—^Altchison v 
Reter, 64 N.W.2d 923, 246 Iowa 
1005—Hackman v. Beckwith, 64 N. 
W.2d 276, 246 Iowa 791—Anderson 
V. Elliott, 67 N.W.2d 792, 244 Iowa 
670—Murray v. Cedar Rapids City 
Lines, 48 N.W.2d 266, 262 Iowa 794 
— ^Agans V. General Mills, 48 NW. 
2d 242, 242 Iowa 978—Ducummon 
V. Johnson, 47 N.W.2d 231, 242 
Iowa 488—Pond v. Anderson, 44 N. 
W2d 372, 241 Iowa 1038—Primus 
v. Bellevue Apartments, 44 N.W 2d 
347, 241 Iowa 1056, 26 A.LR.2d 665 
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— ^Lelnen v. Boettger, 44 N.W.2dl 
78, 241 Iowa 910—Gates v. City of 
Des Moines, 38 N.W.2d 96, 240 Iowa 
776—^Welchers v. Bert Pooley Ele¬ 
vator, 8 N.W.2d 422—Anderson v, 
Klst, 294 N W. 726, 229 Iowa 462— 
Trailer v. Schlem, 288 N.W. 866. 
227 Iowa 780—Markle v. Chicago. 
R. I. & P. Ry. Co., 267 N.W. 771— 
Gilliam V. Chicago, R I. & P. Ry. 
Co.. 222 N.W. 12. 206 Iowa 1291— 
Fitzgerald v. Des Moines City Ry. 
Co., 207 N.W. 602, 201 Iowa 1302— 
Ferguson v. City of Des Moines, 
198 N.W. 40, 197 Iowa 689—Wool- 
soncroft v. Rogers, 186 N W. 13, 
192 Iowa 1130. 

Ky.—National Bond & Investment 
Co. v. Whithorn, 123 S.W 2d 263, 
276 Ky. 204—Toppass v. Perkins’ 
Adm'x, 104 S.W.2d 423, 268 Ky. 186 
—^Etna Ins. Co. of Hartford, Conn, 
V. Eblen, 99 S.W.2d 710, 266 Ky. 
648—Blue Grass Fair Ass’n v. Bun¬ 
nell. 267 S.W. 237, 206 Ky. 462. 

Me—Hunt v. Begin, 95 A.2d 818, 148 
Me. 469—Berry v. Adams, 75 A.2d 
461, 145 Me. 291. 

Md.—Victor Lynn Lines v. State, for 
Use of Pursel, 87 A 2d 165, 199 Md. 
468—Fotterall v. Hilleary, 13 A 2d 
368, 178 Md. 335—Lozzi v. Pennsyl¬ 
vania R. Co., 137 A. 293, 162 Md. 
608—Nussear v. Hazard, 129 A. 606, 
148 Md. 345. 

Mass—^Kaplan v. Henry Wenz, Inc., 
120 N.E.2d 184, 331 Mass. 480— 
Howes V. Kelman, 96 N.E 2d 394, 
326 Mass. C96—Mazzaforro v. Du¬ 
puis. 75 NE.2d 603, 321 Mass. 718 
—Coburn v. Moore, 68 N E.2d 6, 320 
Mass 116—McNeill v. Homo Sav. 
Bank, 48 N.E.2d 695, 313 Mass 664 
—Duval V. Duval, 30 NE2d 643, 
307 Mass. 624—De Francisco v. 
Heath, 28 NE2d 995, 306 Mass. 
627—Perruirs v. Hewes, 16 N.E 2d 
674, 301 Mass. 116—Karjavainen v. 
Buswell, 194 N.E. 295, 289 Mass, 
419—Manell v. Checker Taxi Co, 
187 N.E 224, 284 Mass. 151—Horo¬ 
witz V. State St. Trust Co., 186 
N.E. 74, 283 Mass. 63. 

Mich.—Hicks v. Gillespie. 78 N.W 2d 
145, 346 Mich. 593—Manning v. 
Noa, 76 N.W.2d 76, 346 Mich. 130— 
Bennett v. Hill, 71 NW.2d 220. 342 
Mich. 764—Douglas v Holcomb. 64 
N.W.2d 656, 340 Mich 43—Rath- 
burn V. Riedel, 289 N W. 285, 291 
Mich. 652—^Vashaw v. Marquette 
Public Service Garage, 284 N.W. 
910, 288 Mich. 363—Story v. Page, 
273 N.W. 384, 280 Mich 34—Walker 

V. McGraw. 271 N.W 670. 279 Mich. 
97—Patterson v. Thatcher, 263 N. 

W. 882, 273 Mich. 697—Heintzel- 
man v Pennsylvania R. Co., 246 N. 
W. 648, 260 Mich. 688—Bunker v. 
Reid, 238 N.W. 265, 265 Mich. 636 
—Day V. Pere Marquette Ry. Co, 
233 N.W 426. 262 Mich. 689—In re 
Spinner’s Estate, 233 N.W. 327, 262 
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iClch. 814—Thrall v. Pcre Mar¬ 
quette Ry. Co.. 229 N.W. 488. 249 
Mich. 440—Alt V. Konkle. 2X1 N.W. 
661, 237 Mich. 264—^Arnell v. Gor¬ 
don. 207 N.W. 825, 234 Mich. 140— 
Orlowski v. Pere Marquette Ry. 
Co., 193 N.W. 201, 222 Mich. 680— 
Wood V. Vroman. 184 N.W. 620, 216 
Mich. 449. 

Miae.—Yaaoo & M. V. R. Co. v. Beas¬ 
ley. 130 So. 499, 158 Miss. 870— 
Gulf & S. 1. R. Co. V. Hales. 106 
So. 458, 140 Miss. 829—McKinnon 
V. Braddock, 104 So. 164, 189 Miss. 
424. 

Mo.—^West V. St. Louis-San Francisco 
Ry. Co, 295 SW.2d 48—Williamson 
V. St. Louis Public Service Co., 252 
S.W.2d 295, 363 Mo. 608—Elgin v. 
Kroger Grocery & Baking Co.. 206 
S.W2d 601, 357 Mo. 19—Busby v. 
Southwestern Bell Telephone Co.. 
287 SW. 434—^Laughlln v. Kansas 
City Southern Ry. Co., 205 S.W. 3, 
275 Mo. 469. 

Jenkins v. Terminal R. Ass'n of 
St. Louis, App.. 285 S.W.2d 12— 
Kieffer v. Bragdon, App., 278 S.W. 
2d 10—Colley v. Cox. App., 266 S.W. 
2d 778—De Voto v. St. Louis Public 
Service Co., App., 251 S.W.2d 856— 
Burke v. Renick, App., 249 S.W.2d 
613—Cline v. City of St. Joseph, | 
App , 246 S W 2d 695—Davenport | 
V Midland Bldg. Co., App., 246 S.W. 
2d 460—McClanahan v. St. Louis 
Public Service Co., App., 242 S.W. 
2d 265, reversed on other grounds 
251 SW.2d 704, 363 Mo. 600—Hill- 
house V Thompson, 240 S.W.2d 224, 
241 Mo App 859, reversed on other 
grounds 243 S.W.2d 631, 362 Mo. 
700—Doran v. Kansaa City, App, 
237 S W.2d 907—Young v. New 
York Life Ins. Co., App., 221 S. 
W2d 843, affirmed 228 S.W.2d 670, 
360 Mo 460—Burris v. Kansas City 
Public Service Co., App.. 226 S.W. 
2d 743—Weber v. Jones, 222 S W.2d 
967, 240 Mo.App. 914—Bobbitt v. 
Salamander. 221 S.W.2d 971, 240 
Mo App 902—Soderstrom v. Mis¬ 
souri Pac R. Co., App., 141 S.W.2d 
73—In re Bearden, App., 86 S.W.2d 
686—Greaves v. Kansas City Ju¬ 
nior Orpheum Co., App., 80 S.W. 
2d 22$—Cain v. Cap Sheaf Bread 
Co , App., 67 S.W.2d 768—Schneider 
v. Silbergeld, App., 81 S.W.2d 267— 
Kowertz v. Dible, App., 27 S.W.2d 
61—^Drew v. St. Louis-San Fran¬ 
cisco Ry. Co., 293 S.W. 468, 220 Mo. 
App. 720—Heinzelmann v, Alois 
Aufrichtig Copper & Sheet Iron 
Mfg. Co., App., 244’ S.W. 93—Bruck- 
man v. United Rys. Co. of St. 
Louis, App., 242 S.W. 686—^Hatten 
V. Chicago, B. & Q. R. Co., App., 233 
S.W. 281, certiorari quashed State 
ex rel. Chicago, B. & Q. R. Co. v. 
Allen, Mo., 246 S.W. 688—Brown v. 
Missouri, K. & T. Ry. Co., 212 S.W. 
26, 201 Mo.App. 816. 

Mont.—Jarvella v. Northern Pac. Ry. 
CO., 68 P.2d 446, 101 Mont. 102— 


Headley v. Hammond Bldg., S3 P.2d j 
674, 97 Mont. 243, 98 A L R. 794—j 
Freeman v. Sand Coulee Coal Co., j 
64 P. 347, 26 Mont. 194. j 

N,H.—Burke v. Boston & M. R. R., i 
134 A. 674, 82 N.H. 350. I 

N.J.—James v. Federal Ins. Co., 73 
A.2d 720, 6 N.J. 21. 

Courtney v. Public Service Ry. 
Co., 116 A 740, 96 N.J.Law 308, 
affirmed 117 A. 926, 97 N.J.Law 564 
—Ward v. Erie R. Co., 100 A. 1029, 
89 N.J.Law 625. 

Rush V, Commercial Realty Co., 

145 A. 476, 7 N.J.Mlsc. 337. 

N.Y.—Touris v. Fairmont Creamery 
Co., 240 N.Y.S. 226, 228 App.Div. 
669. 

N.C.—Fleming v. Charlotte Electric 
Ry. Co., 186 S.E 723, 193 N.C. 262. 

Ohio.—Rothe v. Dworkln, App., 70 
N.E.2d 146—^Kennard v. Palmer, 
App., 63 N.E.2d 652, reversed on 
other grounds 53 NE.2d 908. 143 
Ohio St. 1—Thompson v. Kerr, 
App., 61 N.E.2d 742—Reed v. Hen- 
sel, 169 N.E. 843, 26 Ohio App. 79. 

Okl.—Elk City v. Rice, 286 P 2d 276— 
EYesco Lumber Co. v. Thomas, 142 
P. 310, 42 Okl. 670. 

Or.—Pokorny v. Williams, 260 P.2d 
490, 199 Or. 17—Canada v. Royce, 
267 P.2d 624, 199 Or. 196—Hunt v. 
Hazen, 264 P.2d 210, 197 Or. 637— 
Borgert v. Spurling, 230 P.2d 183, 
191 Or. 344—Funkhauser v. Good¬ 
rich, 210 P.2d 487, 187 Or 220— 
Doty V. Southern Pac. Co, 207 P 2d 
131, 186 Or. 308—Martin v. Har¬ 
rison, 186 P.2d 634, 182 Or 121— 
Fish V. Southern Pac. Co., 143 P 2d 
917, 173 Or. 294, rehearing denied 

146 P.2d 991, 173 Or. 294—Ellen- 
berger v. Fremont Land Co., 107 P. 
2d 837, 165 Or. 876—Sherrard v. 
Werline, 91 P 2d 344, 162 Or. 135— 
Whisler v. U. S. Nat. Bank of Port¬ 
land, 82 P.2d 1079, 160 Or. 10— 
Frame v. Arrow Towing Service, 64 
P.2d 1812, 165 Or. 622—Santoro v. 
Brooks, 264 P. 1019, 121 Or. 424. 

Pa.—Shugart v. Metropolitan Life 
Ins. Co., 176 A. 646, 317 Pa. 359— 
Dougherty v. Merchants’ Baking 
Co., 169 A. 763, 313 Pa. 567—Sinn 
v. Farmers' Deposit Sav. Bank, 160 
A. 163, 300 Pa. 86—Markman v. 
Fred P. Bell Stores Co., 132 A. 
178, 286 Pa. 378, 43 A.L.R. 862— 
Keidel v. Baltimore & O. R. Co, 
126 A. 770, 281 Pa. 289—Reed v. 
Director General of Railroads, 110 
A. 264, 267 Pa. 86, reversed on other 
grounds 42 S.Ct. 191, 258 U.S. 92, 66 
L.Ed. 480—Backstrom v. Kaufmann 
Department Stores, 110 A. 235, 266 
Pa. 489—Snyder v. McGill, 108 A. 
410, 265 Pa. 122. 

Hagen v. Standard Oil Co. of 
Pennsylvania, 181 A. 458, 119 Pa. 
Super. 837—^Finkelstein v. Rosen¬ 
baum, 84 Fa.Super. 238. 

R.I.—Cavallaro v. Sharp, 121 A.2d 669 
—^Harley v. Big Ben Market Co., 98 
A.2d 870, 80 R.I. 502. 
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S.C.—Bowers v. Charleston A W. C. 
Ry. Co.. 42 S.E.2d 705, 210 S.C. 
367—Cook V. Atlantic Coast Line 
R Co., 13 S.E 2d 1. 196 S.C. 280, 133 
A.L.R. 1144—Robison v. Atlantic 
Coast Line R. Co., 184 S.E. 96, 179 
S.C. 493—Smith v. Benefit Ass’n of 
Railway Employees, 183 S.E. 318. 
178 S.C. 449—Myers v. Atlantic 
Coast Line R. Co., 173 S.E. 812, 172 
S.C. 236—Jennings v. Clearwater 
Mfg. Co., 172 S.E 870, 171 S.C. 498 
—Hart V. Union Mfg. & Power Co., 
164 S.E. 118, 167 SC. 174—Warr 
v. Atlantic Coast Line R. Co., 145 
SE. 712. 148 SC. 69—Green v. At¬ 
lantic Coast Line R. Co., 184 S.E. 
386, 136 S.C. 337—Anderson v. 

Hampton & Branchville R. & Lum¬ 
ber Co., 182 S.E. 47, 134 S.C. 185. 

S.D.—Descombaz v. Klock, 240 N.W. 
495, 69 S.D. 461. 

Tenn.—Henderson v. New York Life 
Ins. Co., 260 S.W.2d 11, 194 Tenn. 
46. V 

Callahan v. Town of Middleton, 
App., 292 S.W.2d 501—Murray v. 
Grissim, App., 290 S W 2d 888—Mc¬ 
Farland V. Pruitt, 284 S W.2d 299— 
Pulaski Housing Authority v. 
Smith, 282 S W.2d 213—De Ark v. 
Nashville Stone Setting Corp., 279 
SW.2d 618, 38 Tenn App. 678— 

Dunn V. Ralston Purina Co, 272 
SW.2d 479, 38 Tenn.App 229— 

Chattanooga Gas Co v. Underwood, 
270 SW2d 652, 38 Tenn App. 142— 
Carney v. Goodman, 270 S.W.2d 672, 
38 Tenn.App 66—Jarratt v Clin¬ 
ton, 241 SW2d 941, 34 Tenn App 
670—DeRossett v Malone, 239 S W. 
2d 366, 34 Tenn App 451—Odor v 
Parks. 237 S W 2d 671, 34 Tenn 
App. 303—Tennc.ssee Coach Co. v 
Young, 80 S W 2d 107, 18 Tenn App 
692. 

Tex —MacDonald v. Follett, 180 S.W. 
2d 334, 142 Tex. 616. 

Chicago, K. I & G. Ry, Co. v. 
Carter, Com App., 261 S.W. 136. 

Reserve Life Ins. Co. v. Everett, 
Civ.App., 275 S.W 2d 713, error le- 
fused no reversible error, rehearing 
denied 27C S.W.2d 926—Texas 
Cities Gas Co v. Ellis, Civ.App , G3 
SW.2d 717—Price v. Yellow Pine 
Paper Mill Co., Civ.App., 240 S.W. 
588. 

Vt.—Smith V. Brasseur, 125 A 2d 816 
—Sllveira v. Croft, 77 A.2d 911, 116 
Vt. 420—Gray v. St. Johnsbury 
Trucking Co., 68 A.2d 697, 116 Vt. 
13—Pepin V. Averin, 32 A.2d 665, 
113 Vt. 212—Watterlund v. Bil¬ 
lings, 23 A.2d 640, 112 Vt. 266— 
Domina v. Pratt, 13 A.2d 198, 111 
Vt. 166, followed In 13 A.2d 204, 111 
Vt. 178—Ellison v. Colby, 8 A.2d 
637, 110 Vt. 431—Johnson v. Hard¬ 
ware Mut Casualty Co., 1 A 2d 817, 
109 Vt. 481—Beauregard v. Orleans 
Trust Co, 182 A. 182. 108 Vt. 42— 
Rush V. Cody, 178 A. 891, 107 Vt. 
826—Rashaw v. Central Vermont 
Ry., 178 A. 712, 107 Vt. 816—Per- 
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party Against whom the directed verdict was asked | will be accepted 


kins V. Vermont Hydro-Electric 
Corporation, 177 A. 681, 106 Vt. 867 
—Wldham v. Town of Brattleboro, 
166 A. 26, 106 Vt. 219—Wldham v. 
Town of Brattleboro, 166 A. 22, 106 
Vt. 210—Amidon v. Twin State Gas 
& Electric Co., 147 A. 694, 102 Vt. 
267—Shields v. Vermont Mut. L 
Ins. Co., 147 A. 352, 102 Vt. 224— 
Cummings v. Connecticut General 
Life Ins. Co., 142 A. 82, 101 Vt. 73 
—Milligan v. Clogston, 138 A. 739, 
100 Vt. 465—MacDonald v. Orton. 
134 A. 599, 99 Vt. 426—Gutzwiller 

V. American Tobacco Co., 122 A. 
686, 97 Vt. 281—Strong & Jarvis v. 
Oldsmoblle Co. of Vermont, 120 A 
100, 96 Vt. 356—Bigelow v. Town 
of St. Johnsbury, 106 A. 34, 92 Vt. 
423—Raymond v. Sheldon’s Estate, 
104 A 106. 92 Vt 396—Roble v. 
Boston & M. R. R , 100 A. 926. 91 
Vt. 386—Ryder v Vermont Last 
Block Co.. 99 A. 733, 91 Vt. 168. 

Wash —Hopper v. Gallant, 282 P.2d 
1049, 46 Wash.2d 662—Grove v. 
D'Allessandro, 236 P.2d 826, 39 

Wash 2d 421—Karp v. Herder, 44 
P2d 808. 181 Wash. 683—King v. 
Page Lumber Co, 119 P. 180, 66 
Wash 123 

Wis—Pelitsle v. National Sur. Corp. 
of N. Y., 76 N.W.2d 327, 272 Wls 
423—Rebholz v. Wettengcl, 248 N 

W. 109, 211 Wls. 286. 

4 C J. p 765 note 03. 

Affirmative charge 

Ala—Redmond v. Self, 90 So 2d 238— 
Smith v. Lawson, 88 So 2d 322. 264 
Ala 389—Moore v. Cooke, 84 So 2d 
748, 264 Ala. 97—Howell v. Rou- 
eche, 81 So 2d 297, 263 Ala, 83— 
Southern Ry. Co. v. Sanford, 76 So 
2d 164, 262 Ala. 6—Lindsey v 

Barton. 70 So.2d 633, 260 Ala. 419— 
Martin v. Anniston Foundry Co , 68 
So 2d 323, 269 Ala. 633—Starkey v. 
Bryant, 59 So 2d 796. 267 Ala. 667— 
Hamilton v. Browning, 67 So 2d 
530, 267 Ala 72—Carraway Method¬ 
ist Hospital V. Pitts, 67 So.2d 96, 
266 Ala. 665—North British & Mer¬ 
cantile Ins Co. V Sciandra, 64 So. 
2d 764, 256 Ala 409, 27 A.L R 2d 
1047—National Biscuit Co. v. Wil¬ 
son, 54 So.2d 492, 266 Ala. 241— 
Cornelison v. Logan, 46 So.2d 215, 
263 Ala 618, 21 A L.R 2d 206. 

Farmers Co-op Warehouse Ass’n 
V. Shikles, 61 So 2d 551, 36 Ala App. 
636—Henley v. Lollar, 44 So.2d 791, 
35 Ala.App. 182. 

Binding Instmctlona 

Pa.—Kolb V. Isenberg, 28 A.2d 729, 
160 Pa.Super. 482. 

Znatmoted verdict 

Ala.—Buchanan v. Vaughn, 71 So. 2d 
56, 260 Ala. 482. 

Ark.—Rice v. Moudy, 283 S.W.2d 378, 
217 Ark. 816. 

Tex.—Texas & P. Ry. Co. v. Hagen- 
loh, Clv.App., 241 S.W.2d 669, af¬ 


firmed 247 S.W.2d 286, 151 Tex. 191 
—Nichols V. Nichols, Clv.App., 170 
S.W.2d 558—Texas Co. v. Freer, 
C1V.APP., 161 S.W.2d 907, error 
dismissed, judgment correct—El 
Paso Electric Co. v. Prince, Civ. 
App., 96 SW.2d 147, error dismiss¬ 
ed—American Grocery v. Abraham, 
Clv.App., 94 SW.2d 1231, error dis¬ 
missed. 

Peremptory instmotion 

Tex.—Collett v. Collett, Clv.App., 217 
S.W.2d 60, error refused no reversi¬ 
ble error. 

Befnsal of charge 

In considering the question wheth¬ 
er the trial court erred In refusing 
charge to return verdict for defend¬ 
ant, if Jury believe the evidence, the 
evidence must be viewed In the light 
most favorable to the plaintiff. 

Ala —Atlanta & St. Andrews Bay 
Ry. Co. V. Burnett, 68 So.2d 726, 
259 Ala. 688—Bear v. Swift & Co., 
68 So 2d 718, 259 Ala. 668—Rail¬ 
way Exp. Agency v. Burns, 52 So. 
2d 177, 256 Ala 567. 

Ariz—Southern Pac. R Co. v Mitch¬ 
ell, 292 P 2d 827, 80 Ariz. 60. 

Ark.—Coca-Cola Bottling Co. of 
Jone.sboro v. Misenheimer, 261 S. 
W.2d 775, 222 Ark 581—Black & 
White Cab Co v. Doville, 261 S.W. 
2d 1005, 221 Ark 66—Hartzog v 
Dean, 223 SW2d 820, 216 Ark 17. 
DC.—Sorivl V. Baldi, Mun.App, 48 A. 
2d 462 

Me—Jordan v Portland Coach Co, 
107 A 2d 416, 150 Me. 149—Lnjole 
v Bilodeau, 93 A.2d 719, 148 Me. 
369, 

Mas.s—Carlson v. Palley, 95 N E 2d 
187, 326 Mass. 449—Barry v. Pan- 
Ich. 85 NE2d 261, 324 Mass 162 
—Dubois V. Soule Mill, 82 N E 2d 
886, 323 Mass. 472. 

Mich.—Spiers v. Martin, 68 N.W.2d 
821, 336 Mich. 613—Yackso v. Boku- 
llch, 63 N.W.2d 310, 333 Mich. 412 
—Mitchell-Morris & Co v. Samar¬ 
as, 38 NW.2d 904, 325 Mich. 426— 
Canning v. Cunningham, 33 N.W. 
2d 752, 322 Mich. 182. 

Mo—Cunningham v. Thompson, 277 
S.W. 2d 602—Brawley v. Esterly, 
267 S.W 2d 666—UtJaut v. Click 
Real Estate Co., 246 S.W.2d 760. 

Bartling v. Firestone Tire & 
Rubber Co., App., 275 S.W.2d 618 
—Sutton V. City of St Joseph, 
App., 266 S.W.2d 760—Eidson v. 
Dean Const. Co., App., 233 S W.2d 
820—Twine v Norris Grain Co, 
App., 226 S W.2d 416—Ellis v. Kan¬ 
sas City Public Service Co., App, 
203 S.W.2d 476. 

N.H.—McLaughlin v. Union-Leader 
Corp., 116 A.2d 489, 99 N.H. 492. j 
N.C.—Hobbs V. Drewer, 37 S.B.2d 
121, 226 N.C. 146. 

Ohio.—Walcutt v. Fuller, 81 N.E.2d 
126, 23 Ohio App. 176—Manchest- 
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as true®® unless contrary to incon- 

er V. Starr Transfer Co., App., 67 
N.E.2d 138. 

Okl.—Independent-Eastern Torpedo 

Co. V. Price, 268 P.2d 189, 208 Okl. 
633. 

Or.—Schwelger v. Sol beck, 230 P. 
2d 196, 191 Or. 464, 29 A L.R.2d 
436—Greenhaw v. Paclflc-Atlantlc 
S. S. Co., 224 P.2d 918, 190 Or. 182 
—Dudleston v. Chiravollattl, 198 P. 
2d 858, 184 Or. 406—Engelgau v. 
Walter, 182 P.2d 987, 181 Or. 481 
—Patterson v. Skoglund, 180 P.2d 
108, 181 Or. 167. 

R. I.—Saritelll v. Industrial Trust 
Co., 121 A.2d 329—Vadnais v. Rls- 
kln, 73 A.2d 813, 77 R I. 131. 

S. C.—Moore v Palmetto State Life 
Ins. Co., 73 S.E 2d 688, 222 S.C. 492 
—Herring v. Lawrence Warehouse 
Co., 72 S.E 2d 453, 222 S.C. 226— 
Convers v. Atlantic Coast Line R. 
Co, 62 S.E 2d 478, 218 SC. 278— 
Daniels v. Timmons, 69 S E 2d 149, 
216 SC. 639, certiorari denied 71 S. 
Ct. 30. 340 U.S. 841, 96 L.Ed. 617. 

Tex—Jefferies v. Benavides, Civ. 
App., 220 SW.2d 712, error refused 
no reversible error. 

Vt.—Smith V. Grove, 119 A 2d 880, 
119 Vt. 106, followed in 119 A 2d 
885, 119 Vt. 115—Smith v. De Met¬ 
re, 118 A 2d 346, 119 Vt. 73—Ber- 
ard V. Dolan. 100 A.2d 581, 118 Vt. 
116—Reynolds v John Hancock 
Life Ins. Co, 97 A 2d 121, 117 Vt. 
641—Wilford V. SalvuccJ, 96 A.2d 
37, 117 Vt. 495. followed in 95 A. 
2d 41, 117 Vt. 501—Naylor v. Dra¬ 
goon, 80 A.2d 600, 116 Vt. 652, fol¬ 
lowed in 80 A 2d 603, 116 Vt. 666 
—Sears v. Laberge, 71 A.2d 687, 

116 Vt. 168—Curran v. Bray Wood 

Heel Co , 68 A.2d 712, 116 Vt. 21, 13 
A L.R 2d 728—Abel v Salebra, 61 
A.2d 605. 116 Vt. 336—Newport 

Grain Store v Bergeron, 67 A.2d 
123, 116 Vt 285—Joly v. Jones, 55 
A.2d 181, 116 Vt. 174 

Tested by plaintiff’s evldeaoe 

Defendant’s right to a directed 
verdict must be tested by plaintiff’s 
evidence. 

Tenn.—Hodge v. Hamilton, 293 S.W. 
762, 166 Tenn. 403. 

The tendency of the exridenoe is to 

be considered when viewing the evi¬ 
dence in the light most favorable to 
one party. 

Vt.—Bonneau v. Russell, 86 A 2d 669, 

117 Vt. 134. 

98. TI S —Baltimore & O R. Co. v. 

Tindall, r C A Ind., 47 F 2d 19. 

Ala.—American Automobile Ins. Co. 

V. Carson, 102 So. 219, 212 Ala. 293. 
Ariz.—Green v. Jennings, 222 P. 1039, 
26 Ariz. 132. 

Ark.—^Acco Transp, Co. v. Smith, 178 
S.W.2d 1011, 207 Ark. 70—Missouri 
Pac. Transp. Co. v. Jones, 122 S.W. 
2d 613, 197 Ark. 79. 
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Ill.*—Hell Wig T. Itomellno, 83 N.B. 
Sd 174. 809 IlLApp. 889—White v. 
City of Belleville. 1 N.B.2d 790. 
284 Ill.App. 822, reversed on oth¬ 
er grounds 5 N.E.2d 215, 804 Ill. 
677. conformed to 9 N.E.2d 68, 290 
Ill.App. 616. 

Iowa.—Fanelli v. Illinois Cent. R. 
Co., 69 N.W.2d 13, 246 Iowa 661— 
Ducummon v. Johnson, 47 N.W.2d 
231, 242 Iowa 488—Deiling v. Des 
Moines Ry. Co., 261 N.W. 622, 217 
Iowa 687—Flnnerty v. Shade, 228 
N.W. 886, 210 Iowa 1338. 

Md.—Catalano v. Bopst, 170 A. 562, 
166 Md. 91—City of Baltimore v. 
Baltimore Marine Works, 136 A. 
829, 162 Md. 367—Panita v. Webb, 
135 A. 406, 161 Md. 639—Southern 
Hotel Co. V. Hamill, 120 A. 766. 142 
Md. 321—Realty & Construction 
Corporation v. Bresnan, 112 A. 182, 
187 Md. 276—Annarina v. Boland. 
Ill A. 84. 136 Md. 365—Taxicab 
Co. of Baltimore City v. Emanuel, 
93 A. 807, 125 Md. 246—Casparis 
Stone Co. v. Boncore. 88 A. 250. 121 
Md. 449—Carroll v. Manganese 
Steel Safe Co., 78 A. 665, 111 Md. 
262. 

Mass—Dillon v. Plimpton, 132 N.B. 
415, 239 Mass 588. 

Mich.—Steep v. Harpham, 217 N.W. 
787. 241 Mich. 652—Speddlng v. 

Griggs, Fuller & Co, 162 N W. 
956, 196 Mich. 571. 

Minn.—Tepel v. Sima, 7 N.W.2d 632, 
213 Minn. 526. 

Miss—^Wellford & Withers v. Arnold. 
140 So. 220, 162 Miss 786—Colum¬ 
bus & G. Ry, Co. V Cobbs, 126 So. 
402. 166 Miss 604—St Louis & S 
F. Ry. Co V. Nixon & Phillips. 105 
So. 478, 141 Miss. 677. 

Mo.—Moore v. Middle west Freight- 
ways, 266 S.W.2d 578—Sollenberg- 
er V. Kansas City Public Service 
Co., 202 S.W.2d 25, 356 Mo. 454— 
Grubbs v. Kansas City Public Serv¬ 
ice Co., 46 S.W 2d 71, 329 Mo. 890. 

Morris v. Alexander, App., 275 S. 
W.2d 373—Kidd v, Thompson, App, 
242 S.W.2d 686—City of Gallatin 
ex rel Dixon v. Murphy, App , 217 
S.W.2d 400—Klika v. Albert Wenx- 
lick Real Estate Co, App., 160 S. 
W.2d 18—McCormick v. Lowe & 
Campbell Athletic Goods Co., 144 
SW.2d 866, 235 Mo.App. 612—Hus- 
elton V. Commerce Trust Co., App., 
64 S.W.2d 767—Moore v. Monarch 
Gasoline & Oil Co., 36 S W.2d 669, 
225 Mo.App. 115—Lackey v. Wild¬ 
er, App., 33 S.W.2d 1011—Bequette 

V. National Lead Co., App., 31 S.W. 
2d 675—^Weber v. Terminal Rail¬ 
road Ass'n of St. Louis, App., 20 S. 

W. 2d 601—Granneman v. Commer¬ 
cial Auto Body Co, App , 296 S.W. 
437—Stinson v. Lamar, App., 289 
S.W. 970—Rooney v. St. Louls-San 
Francisco Ry. Co., 286 S.W. 163, 
220 Mo.App. 273. 

Mont.—Carey v. Quest, 258 P. 236, 78 
Mont. 415—Freeman v. Sand Coulee 
Coal Co.. 64 P. 847, 26 Mont. 194. 


Neb.—^Krepcik ▼. Interstate Tranait 
Lines. 40 N.W.2d 262. 162 Neb. 89. 
modified on other grounds 48 N.W. 
2d 609, 168 Neb. 98. 

N.H.—Levesque v. American Box & 
Lumber Co., 168 A. 10, 84 N.H. 543. 
N.C.—Potter v. National Supply Co., 
61 S.E.2d 908. 230 N.C. 1. 

Or.—^Whitehead v. Montgomery Ward 
& Co.. 239 P.2d 226, 194 Or. 106— 
Bdvalson v. Swick, 227 P.2d 183, 
190 Or. 473—Schmidt v. Multnomah 
Operating Co., 61 P.2d 95, 165 Or. 
63—Quillen v. Schlmpf, 291 P. 1009, 
133 Or. 681—^Knox v. Abrams. 286 
P. 617, 132 Or. 500—Guntley v. 
Northern Pac. Terminal Co. of Ore¬ 
gon. 181 P. 4, 92 Or. 368. 

Pa.—Henigin v. Booth & Flinn, 161 
A. 871, 307 Pa. 628—Connors v. 
Dempsey, 154 A. 296, 303 Pa. 128 
—Miller V. Siebert, 145 A. 909, 296 
Pa. 400—Kohn v. Burke, 144 A. 76, 
294 Pa. 282—^Vendig v. Union 
League of Philadelphia, 140 A. 503, 
291 Pa. 636—Scalet v. Bell Tele¬ 
phone Co. of Pennsylvania, 140 A. 
141, 291 Pa. 461—Hunter v. Pope, 
187 A. 731, 289 Pa. 660—Pfefter v. 
City of Johnstown, 136 A. 127, 287 
Pa. 370—Dunbar v, Preston, 132 A. 
707, 285 Pa. 602—Montgomery 

Foundry & Fittings Co. v. Hall 
Planetary Thread Milling Mach 
Co., 127 A. 633, 282 Pa 212—Keck 

V. Pittsburgh. H., B. & N. C. Ry 
Co.. 115 A. 824, 271 Pa 479—Don¬ 
nelly V Public Service Commission 
of Pennsylvania. 112 A. 160, 268 
Pa 345 

O’Malley, to Use of National Un¬ 
ion Fire Ins. Co. of Pittsburgh v 
Penn Athletic Club, 181 A. 3i0, 119 
Pa Super. 584—Shannon v. Phila¬ 
delphia Rapid Transit Co.. 175 A. 
720, 115 Pa Super. 494—Coles v. 
Schwopponhelser, 83 Pa.Super 490. 
RI—Brey v. Rosenfeld, 48 A.2d 177, 
72 R.I. 28, adhered to 60 A.2d 911, 
72 R.I. 316. 

S.C.—Gibbs v. Atlantic Coast Line R. 

Co., 70 SB 2d 238, 221 SC 243. 

S D.—Schuknecht v. Chicago, M., St. 
P. & P. R. Co., 48 N.W.2d 917, 74 
S.D. 61. 

Tenn—Monday v. Millsaps, 264 S.W. 
2d 6. 37 Tenn App 311—Kidd v. 
Tennessee Gas Co, 231 SW.2d 793, 
33 Tenn App 302—Everett v. Ev¬ 
ans, 207 S,W.2d 350, 30 Tenn App 
460—Western Union Tel. Co. v. 
Dickson, 173 S.W.2d 714, 27 Tenn. 
App. 762. 

Tex—Napier v. Mooneyham, Civ. 
App., 94 S.W.2d 564, error dismiss¬ 
ed—Grand United Order of Odd 
Fellows v. Massey, Civ App., 87 S. 

W. 2d 310—City of Panhandle v. 
Byrd, Civ App, 77 S W.2d 904— 
Walser v. Callcy, Civ.App., 60 S.W. 
2d 337—Continental Casualty Co. 
v. Simpson, Civ.App., 6 S.W.2d 
387. 

Vt—Higgins V. Metzger, 143 A. 894, 
101 Vt. 285. 


Waah.—Bryant T. Hartford Baateni 
Ry. Co.. 290 P. 874, 168 Wash. 889 
—O'Brien v, Washington Water 
Power Co., 129 P. 391, 71 Wash. 
688—Fluhart v. Seattle Elec. Co., 
118 P. 61, 65 Wash. 291, reheard 
124 P. 1127, 69 Wash. 698. 
AlIlziaatlTe ohargs 

Ala.—Tidmore v. Mills, 32 So.2d 769, 
83 Ala.App. 243, certiorari denied 
82 So.2d 782, 249 Ala. 648. 

▲ppsllant’s sTidenos 

In determining whether verdict 
should have been directed for appel¬ 
lant, appellant's evidence need not 
be taken as true because it was not 
expressly contradicted. 

Mo.—Huselton v. Commerce Trust 
Co., App., 64 S.W.2d 767. 

Foots aoooptod as oadlspntod 

Where appellants contended on ap¬ 
peal only that the trial court should 
have directed a verdict for appel¬ 
lants, the facts stated must be treat¬ 
ed as undisputed. 

Ariz.—Western Union Telegraph Co. 
V. Hinson, 87 S.W.2d 66, 191 Ariz. 
617. 

Zhstruotod vordlot 

Ark.—Crownever v. Alread School 
Dist. No. 7, 200 S.W.2d 809, 211 
Ark. 449. 

Tex.—Houston Transit Co. v Zim¬ 
merman, Civ App., 200 S.W.2d 848 
—Texas & N. O. R. Co. v. Blake, 
Civ.App., 176 S.W.2d 683, error re¬ 
fused. 

Peremptory lastmotlon 

Ky.—Myers v. Land, 235 S.W 2d 988, 
314 Ky. 614. 

Mo —Dyer v. Kansas City Life Ins. 
Co, App, 168 SW2d 433, opinion 
quashed on other grounds State ex 
rel. Dyer v. Blair, 178 S W 2d 1020. 
352 Mo. 684, conformed to 188 SW 
2d 758, 362 Mo. 684—Meier v Eu- 
reka-Securlty Fire & Marine Ins. 
Co of Cincinnati, Ohio, App., 168 
SW2d 127—McNlcholas v. Conti¬ 
nental Baking Co., App., 112 S.W.2d 
849. 

Beasoaableaess of iaferenoes 

In reviewing denial of a directed 
verdict, testimony must be accorded 
verity and probative value within the 
limitation of every reasonable infer¬ 
ence. 

Iowa.—Ramberg v. Morgan, 218 N.W. 
492, 209 Iowa 474. 

ViLohalleiiged documentary evidence 

In reviewing refusal to grant de¬ 
fendant’s motion for directed verdict, 
as much of the oral evidence and in¬ 
ferences fairly deduciblo therefrom 
as support Jury’s verdict for plain¬ 
tiff will be taken as true, although 
such evidence and inferences will 
also be considered in the light of, and 
qualified by, the unchallenged docu¬ 
mentary evidence offered by either 
plaintiff or defendant. 

Pa.—Hunt V. Aufderhelde, 199 A. I45» 
330 Pa. 862. 
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trovertible physical facts evidence unfavorable 
to him will not be considered,^ and all legitimate in¬ 
ferences will be indulged in his favor from the evi¬ 
dence supporting his side of the case.^ 

The inferences and presumptions, however, which 
may be drawn from the testimony in determining the 
propriety of a direction to find a verdict for one 
party must have some reasonable foundation in the 


facts shown;* and incompetent evidence received 
over objection should not be considered in reviewing 
the refusal of a directed verdict.^ 

Although in some states the same presumptions in 
favor of the party against whom the verdict was 
directed are indulged where both parties asked a 
directed verdict,® the courts of other jurisdictions 
regard such a case as an exception to the general 


• 9 . Pa.—Zandras v. Moffett, 13S A. 
817, 286 Pa. 477, 47 A.L.R. 699. 

Paramptorj UistniotioaL 

Mo.—Trower v. Mlssourl-Kansas- 
Toxas R. Co., 149 S.W.2d 792. S47 
Mo. 900. 

To seoure rtvarsal for refusal to 
give binding Instructions, evidence 
supporting the verdict must be 
proved untrue by uncontrovertible 
physical facts 

Pa—Scalet v. Bell Telephone Co. of 
Pennsylvania, 140 A. 141, 291 Pa. 
451. 

1 . Mass.—Howes v Kelman, 96 N.E. 

2d 394, 326 Maas 696 
Mo.—Donnell v. Stein, 53 S.W.2d 903, 
331 Mo 418. 

Kllka V. Albert Wenzlick Real 
Estate Co., App. 160 S AV.2d 18— 
Johnson v. Missouri Pac R. Co„ 
App., 72 S.W.2d 889 
Pa— Connors v Dempsey, 164 A 296. 
303 Pa. 128—Pleffer v. City of 
Johnstown. 135 A. 127, 287 Pa, 370 
—Dunbar v. Preston, 132 A. 707, 
285 Pa. 502—Scheer v. Melville, 123 
A 863, 279 Pa. 401—Kick v Pitts¬ 
burgh. H., B. & N. C. Ry. Co., 116 
A 824, 277 Pa. 479—Donnelly v. 
Public Service Commission of 
I’ennsylvania, 112 A. 160, 268 Pa. 
345. 

S.D—Cllnkscales v. Wisconsin Gran¬ 
ite Co.. 160 NW. 843, 38 S D. 206. 
Tenn—Henderson v. New York Life 
Ins Co, 250 SW.2d 11, 194 Tenn. 
46—Chattanooga Station Co. v. 
Harper, 199 S W. 394, 138 Tenn. 
562. 

McFarland v. Pruitt, App.. 284 
S.W 2d 299—Dunn v. Ralston Pu¬ 
rina Co, 272 S.W.2d 479, 38 Tenn. 
App. 229 

Tex —Barksdale v. Dobbins, Civ. 
App, 141 S.W.2d 1035, error re¬ 
fused—Miller V. Foard County, Civ. 
App,. 59 S W 2d 277—Magill v. Mc¬ 
Donald, Civ App., 293 S.W. 349— 
Connor v. Crain, Civ.App, 289 S.W. 
712 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 
106 Vt. 367. 

W.Va.—Jameson v. Norfolk & W. Ry. 
Co., 124 S.E. 491, 97 W.Va. 119. 

Praponderano# of •▼Ideaoo not oon- 
■Idered 

The supreme court does not pass 
on the preponderance of evidence in 
deciding whether the issue should 


have been submitted to the jury by 
the trial court. 

R.I.—Roy V. United Electric Rys. Co., 
164 A. 613, 53 R.I. 122. 

2. Cal.—Barthelmess v. Cavalier, 38 
P 2d 4 84, 2 C.A.2d 477. 

Ill—Armstrong v Chicago & W. I. 
R Co., 263 Ill.App. 126, affirmed 
183 NE. 478, 350 Ill. 426, certiorari 
denied Chicago & W. I. R. Co. v. 
Armstrong. 63 S.Ct. 623, 289 U.S. 
724, 77 L.Ed 1476. 

Ky.—Life & Casualty Co. of Tennes¬ 
see V. Gream, 68 S,W.2d 402. 262 
Ky. 801. 

Md.—Darlenzo Trucking Corp. v. Sul¬ 
livan. 95 A 2d 293, 202 Md. 32— 
Philip E. Gray, Inc. v. Gray, 93 A. 
2d 633. 201 Md. 260—Southern Ho¬ 
tel Co. V. Hamill, 120 A. 766, 142 
Md 321. 

Maas —Howes v. Kelman, 96 N E 2d 
394. 326 Mass. 696. 

Mich—Rak v Lake, 260 N.W. 162, 
271 Mich 274. 

Mo—Grubbs v. Kansas City Public 
Service Co., 45 S.W.2d 71, 329 Mo. 
390 

Walters v Larson, App, 270 S 
W.2d 112—Brawl ey v. Harwell, 
App.. 236 SW2d 419—Martin v. 
Flcklln, 227 S.W.2d 69, 240 Mo.App. 
1225—Kllka v. Albert Wenzlick 
Real Estate Co.. App., 160 S.W.2d 
18—Wilks V. Gilliam, App., 80 S. 
W2d 702—Neal v. 12th & Grand 
Ave. Bldg Co, App., 70 S.W.2d 136 
—Robinson-Hoover Cattle Loan Co. 

V. Slflferman, App, 37 S W 2d 974— 
Hoodenpyle v. Wells, App., 10 S 

W. 2d 331. 

N.J —Shimp v. Pennsylvania R. Co., 
78 A 2d 111, 11 NJ.Super. 88, af¬ 
firmed 83 A.2d 621, 8 N.J. 1. 

Ohio —Koklnos v. Ohio Greyhound, 
92 NE2d 386. 153 Ohio St 436 
Okl —Wray v. Ferris, 103 P 2d 942, 
187 Okl. 428, 128 A.L.R. 1079. 

Or.—Cays v. McDaniel, 283 P.2d 668, 
204 Or. 449—Fish v. Southern Pac. 
Co., 143 P.2d 917, 173 Or. 294, re¬ 
hearing denied 145 P.2d 991, 173 Or. 
294—Burnett v. Weinstein. 69 P 2d 
258, 164 Or. 30»—Weis v. Allen. 
36 P.2d 478, 147 Or. 670. 

Tenn—McMahan v. McMahan, 276 S. 
W.2d 738, 38 Tenn.App. 498—East 
Tennessee Natural Gas Co. v. 
Peltz, 270 S.W.2d 691, 38 Tenn.App. 
100—France v. Newman, 248 S.W. 
2d 392, 35 Tenn.App. 486—Act-O- 
Lane Gas Service Co. v. Clinton, 
246 S.W 2d 796, 35 Tenn.App. 442— 
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Good v. Tennessee Coach Co., 209 
S.W.2d 41, 30 Tenn App. 576. 
raota fairly dedaoiHle 

In determining whether the court 
erred in not ruling a point in appel¬ 
lant's favor as a matter of law. ap¬ 
pellee must be given the benefit of 
every fact fairly deducible from the 
testimony. 

Pa.—^Whalen v. Smith Fireproof 
Const. Co., 146 A. 691, 296 Pa. 10. 

Zastmoted verdict 

Tex.—Wilder v. Malone. Civ.App., 212 
SW2d 938—Railway Exp. Agency 
v. Gray, Civ.App., 211 S.W.2d 1013, 
error refused no reversible error. 
Peremptory lastmotlon 
Mo —Trower v. Missouri-Kansas- 
Texas R. Co. 149 S.W.2d 792, 347 
Mo. 900. 

3. Ill.—See Held v. Bankers' Ina. 
Corp., 205 Ill.App. 586. 

Neb.—Nothdurft v. Lincoln, 92 N. 

W. 628, 96 N.W 163, 66 Neb. 430. 
EatabUahed facta and teatlmoay can- 
act be Igaored 

The evidence must be taken in a 
light most favorable to the appellant, 
against whom the verdict was direct¬ 
ed, but uncontradicted physical facta 
and unequivocal testimony of wholly 
disinterested eyewitnesses cannot be 
utterly ignored. 

Tex.—Werst v. International-Great 
Northern R. Co., Civ.App., 286 S. 
W. 629. 

Praanmptloa as to favorablaaesa of 
fladlaga 

The trial court in sustaining de¬ 
fendant’s motion for a directed ver¬ 
dict will not be presumed to have 
found issues of fact in favor of de¬ 
fendant so as to require that such 
implied finding be given the weight 
and effect of a Jury verdict, where 
the record does not affirmatively dis¬ 
close that the court found such facta. 
Iowa.—Liscomb State Sav. Bank v. 
Akers, 197 N.W. 890, 197 Iowa 706. 

4 . Okl.—Great Western Coal & Coke 
Co. V. McMahan, 148 P. 23. 43 Okl. 
429. 

5. Ala.—Ford v. Postal Tel. C^ble 
Co.. 27 So 409, 124 Ala. 400. 

Xnatmoted verdict 

Tex.—Hidalgo County Bank & Trust 
Co. V. Goodwin, Civ.App., 137 S. 
W 2d 161, error dismissed. Judg¬ 
ment correct. 
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rule and indulge presumptions in favor of the party 
for whom a verdict was directed,® especially where 
the party whose motion for a directed verdict was 
denied chose to stand on his motion and his excep¬ 
tions to the court's action without requesting the 
submission to the jury of any specified questions of 
factJ 

While ordinarily it is presumed that the proper 
procedure for directing the verdict was had in the 
trial court,® the burden rests on the moving party 
to show that he made a motion for a directed verdict 
at the proper time,® it not being assumed that the 
motion was made, in the absence of evidence thereof 
in the record,although, unless the contrary is 
shown, it will be presumed that the trial judge sub¬ 


mitted the motion to the opposing counsel in com¬ 
pliance with statutory requirement9.li Where the 
trial court improperly reserves ruling on the mo¬ 
tion, the appellate court will treat it as though denied 
where the trial court does not grant the motion.n*® 

The ruling of the trial judge directing a verdict 
is presumed to have been made with reference to, or 
in view of, the pleadingsH i® and, where the ruling 
of the lower court is apparently made with reference 
to the pleadings, it cannot be reversed if correct in 
the light of the allegations of the declaration,!2 
and it has been held that if the order does not 
specify the insufficiency of the evidence as a basis 
therefor it is presumed not to rest on that ground.!® 


6. Ark.—Bennett v. Thompson, 189 
S.W. 363, 126 Ark. 61. L.R.A.1917B 
919. 

Ga.->Stalling8 v. Britt, 49 S.B.2d 517, 
204 Ga. 250. 

Neb.—Hamilton v. North American 
Acc. Ins Co. of Chicago, 111., 157 
N.W 111, 99 Neb. 679, Ann.Cas. 
1917C 409. 

N.Y.—Davern v. American Mut. Lia¬ 
bility Ins. Co.. 150 N.B. 129, 241 
N.y. 318. 43 A.L.R. 622—Heinrich 
V. First Nat. Bank of Middletown, 
113 NE. 631, 219 N.Y. 1, L.R.A 
1917A 655. 

Williamson v. Casa-Egula, 234 
NY.S. 449, 226 App.Div. 195, re¬ 
versed on other grounds 170 N.E. 
486, 253 N.Y. 41—Kwiatkowski v. 
Brotherhood of American Yeomen, 
216 N.Y.S. 102, 216 App Div. 647, re¬ 
versed on other grounds 163 N.E. 
847. 243 N.Y, 394—Brush v. Roths¬ 
child, 174 N.Y.S. 689, 186 App.Div. 
867 

Birnstein v. Stuyvesant Ins. Co., 
81 NY.S. 306, 39 Misc. 808, re¬ 
versed on other grounds 82 N.Y.S. 
140, 83 App Div. 436—Mosher v. 
Providence Wash. Ins. Co., 33 N. 
YS. 85. 12 Mlsc. 106—Mount Ver¬ 
non Trust Co v. Bergoff, 286 N.Y.S. 
417, 247 App.Div. 737, reversed on 
other grounds 6 N.E.2d 196, 272 N. 
y. 192. 

Ohio—Heinze v. Eye, 127 N.E.2d 67, 
97 Ohio App. 451. 

Or.—Lawrence v. Gladitsch, 169 P. 

2d 877, 179 Or. 111. 

S.D.—Schmidt v. Young, 285 N.W. 

522, 66 S.D. 472. 

4 C.J. p 7G6 note 96. 

Snppoxtlng fladlBgs praramsd 

Where both parties moved for 
judgment at the close of evidence, 
and stipulated that the case should 
be determined by the court as matter 
of law, and the court thereupon di¬ 
rected a verdict for plaintiif, all 
questions must be deemed found 
which are necessary to support a di¬ 
rected verdict. 

N.Y.—Morris Run Coal Co. v. Car¬ 


thage Sulphite Pulp & Paper Co., 
206 N.Y.S. 676, 210 App.Div. 678, 
affirmed 152 N.E. 430, 242 N.Y. 
667. 

Where defendant moves for nonsnlt 

Where defendants did not request 
submission of any question to the Ju¬ 
ry, but, by their motion for nonsuit, 
treated the case as presenting ques¬ 
tions of law only, and the court di¬ 
rected a verdict for plaintiff at his 
request, the questions of fact must 
be deemed to have been disposed of 
adversely to defendants. 

N.Y.—Hissing v. Smith, 33 N.Y.S. 123, 
85 Hun 664. 

7, N.Y.—Glanzer v. Shepard, 135 N. 
E. 276, 233 NY. 236—Sweetland v. 
Buell. 68 N.E. 663, 164 NY. 641, 
79 Am S R. 676. 

Moody V. Tomasello Const. Corp., 
18 N.Y.S.2d 34, 269 App.Div. 723, 
appeal denied 19 N.Y.S.2d 771, 269 
App.Div 818—Curtiss v. Teller, 143 
N.Y.S. 188, 167 App Div. 804—Davis 

V. True, 85 N.Y.S. 843, 89 App.Div. 
319—Appel V. .<Etna L. Ins. Co., 83 
N.Y.S. 238, 86 App.Div. 83, affirmed 
72 N.E. 1139, 180 N.Y. 614—La- 
zare v. Allen, 47 N.Y.S. 340, 20 App. 
Div, 616. 

S.D.—Nielsen v. Warner, 281 N.W. 
110, 66 S.D. 214. 

8 . Mass.—Cotter v. Boston, R. B. & 
L. R. Co., 129 NE. 426, 237 Mass. 
68 . 

Zssas submitted to court 

Where motions for a directed ver¬ 
dict by each party were decided and 
judgment entered ten months after¬ 
ward without objection, the appellate 
court will presume that the Jury had 
been rightfully discharged by con¬ 
sent, and whole issue submitted to 
the court notwithstanding the pend¬ 
ency of the motions. 

Iowa.—Hart v. Wood, 209 N.W. 480, 
202 Iowa 68. 

8. Tenn.—John Gerber Co. v. Smith, 
263 S.W. 974, 160 Tenn. 265. 

10. Ky.—Denny v. Darraugh, 270 S. 

W. 1069, 212 Ky. 665. 
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XI. Tex.—^Atchison, T. & S. P. Ry. 
Co. V. Smith, Civ.App., 190 SW 
761, reversed on other grounds 
Smith V. Atchison, T. & S. P. Ry , 
Com.App., 232 S W. 290. 

11.5 Ill.—Curtis V. Kaderbek, 63 N. 
E.2d 277, 321 Ill.App. 471. 

11.10 Mass—Green way Wood Heel 
Co. V. John Shea Co., 46 N.E 2d 746, 
313 Mass. 177—Glynn v. Blomerth, 
44 N.E.2d 784, 312 Mass 299—Far- 
olato v. Springfield Five Cents Sav 
Bank, 39 N.E.2d 948. 310 Mass 806 
—Blanchard v Stone's Inc., 24 N 
B2d 688, 304 Mass. 634—Goldman 
V. Commercial Travellers Eastern 
Accident Ass’n, 18 N E 2d 373, 302 
Mass. 74—DesLauries v. Shea, 13 
N.E 2d 932, 300 Mass 30—Poley v 
John H Bates, Inc, 4 N.E.2d 340, 
296 Mass. 657—Aldworth v. F W 
Woolworth Co, 3 N.B.2d 1008, 205 
Mass 344. 

12. Mass —Maclnnls v. Morrissey, 

11 NE.2d 472, 298 Mass. 605— 

Foley v. John H. Bates, Inc , 4 N E 
2d 349, 295 Mass. 557— Aldworth 
v. F. W. Woolworth Co , 3 N E 2d 
1008, 295 Mass. 344—Park & Pol¬ 
lard Co. V. Agricultural Ins. Co, 
130 N.E. 208, 238 Mass. 187. 

Original petition 

Whore the record does not show 
that the direction of the verdict was 
based on allegations in the trial 
amendment to the petition, and the 
original petition was sufficient to sus¬ 
tain the Judgment and was support¬ 
ed by evidence which established its 
allegations beyond room for reason¬ 
able difference as to the facts, the 
appellate court will presume that the 
directed verdict was based on the 
original petition, and not the trial 
amendment. 

Tex.—Faulkner v. Otto, Civ.App., 230 
S.W. 447, dismissed for want of 
jurisdiction. 

13. Cal.—In re Easton's Estate, 85 
P.2d 614, 140 C.A. 637. 
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Where a verdict was directed on the opening state- whom the verdict was directed.i^.s 
ment of counsel of one of the parties, it will be pre- j^complete record. In the absence of a showing 
sumed, on appeal, that all facts stated in the open- contrary, where the record does not contain 

ing,i^ together with all the facts inferable there- evidence, presumptions obtain favoring the 

from, would have been proved had the case been sufficiency of the evidential support and the correct-^ 
tried,15 and that, assuming their truth, they do not ness of the lower court's decision on the question of 
furnish any basis for a verdict for the party against directing a verdict,!® and this is so whether the trial 


14 Maas.—LuBcombe v. E. F. 

Kemp. Inc.. 79 N.B.2d 879, 323 
Mass. 63—Shlnkwin v. H. L. Green 
Co., 60 N.E.2d 372. 318 Mass. 70— 
Farewell v. Interstate Busses Cor¬ 
poration. 30 N.E.2d 850, 307 Mass. 
553—Sandler v. Green, 192 N.E. 39, 
287 Mass. 404. 

Mich —Kushford-Surlne v. Grand 

Trunk Ry. Co., 214 N.W. 168, 239 
Mich 19. 

N.Y.—Alola V. Berkowita, 274 N.T.S. 
426, 242 App.Div. 778. 

Kaiser v. Zeigler, 187 N.Y.S. 638, 
115 Misc. 281. 

Ohio.—Mills V. Mills, App., 127 N.E. 
2d 222—State ex rel. Baclak v. 
Board of Ed. of Cleveland City 
School Dlst, App , 88 N.E 2d 808— 
Ohio Cas. Ins Co. v. Capollno, App., 
65 N.E.2d 287—Jamison v. Indus¬ 
trial Commission, 56 N.E.2d 515, 
73 Ohio App. 404—^Rubin v. Rainbo 
Baking Co, App., 44 N.E.2d 483. 
4 C J. p 766 note 4. 

Bala M to nouBnit applloahla 

In reviewing an order directing a 
verdict on an opening statement, ap¬ 
pellate court must apply rules analo¬ 
gous to those which govern it in re¬ 
viewing an order granting a nonsuit 
after the introduction of evidence. 
Cal —Cortopassi v. California-We.st- 
ern R & Nav. Co., 102 P.2d 1093, 39 
CA.2d 280. 

Inquiry on appeal 

A verdict for defendant having 
been ordered on the opening of coun¬ 
sel for plaintiff, the Inquiry, on re¬ 
port to the supreme judicial court, is: 
What are the facts which the Jury 
would have been warranted in find¬ 
ing. on the assumption that all the 
material statements or offers of proof 
were true? 

Mass.—Donovan v. Walsh, 130 N.E. 
841, 238 Mass. 356. 

15. Ariz—Scarborough v. Central 
Arizona Light & Power Co., 117 
P2d 487, 58 Ariz. 61, 138 A.L.R. 
866 

Cal—Bias v. Reed, 146 P. 616, 169 
C. 33. 

Okl —Koota First State Bank v. 

Bridges, 135 P. 378, 39 Okl. 355. 
Supported by InferenooB 

On appeal after the trial court 
directs verdict at the close of the 
opening statement, all inferences are 
in support of pleading and counsel’s 
statement. 

Colo.—Rock River Inv. Co. v. Moun¬ 
tain Finance Corporation, 31 P.2d 
914, 94 Colo 539. 


16.6 Ohio —Rogers v. Allls-Chalm- 
ers Mfg. Co., 92 N.E 2d 677, 163 
Ohio St. 513, 18 A.L.R.2d 1363. 

14 Ala—^Williams v. First Farm¬ 
ers & Merchants Nat. Bank of 
Troy, 186 So. 737, 237 Ala. 132— 
Peyton v. Apex Realty Co., 123 So. 
898. 220 Ala. 81—Marcrum v. 

Smith. 91 So. 259, 206 Ala. 466, 
20 A L H 1303. 

Federal Intermediate Credit 
Bank of New Orleans v. Faulk, 164 
So 604, 26 Ala App. 68, certiorari 
denied 164 So. 606, 228 Ala. 621— 
Vest V Night Commander Lighting 
Co., 139 So. 296, 24 Ala.App. 649, 
certiorari denied 139 So. 297, 224 
Ala. 213—Southern Ry. Co. v. 
Jones, 109 So. 894, 21 Ala.App. 547 
—Consolidated Mercantile Co. v. 
Warren, 74 So. 738, 15 Ala.App. 
623, certiorari denied 76 So. 1003, 
200 Ala. 696—Southern Ry. Co. v. 
Herron, 68 So. 651, 12 Ala.App. 
415. 

Ariz—Theodore v. Illinois Bankers 
Life Ass'n, 80 P.2d 963, 62 Ariz. 
361—Koester v. Golden Turkey 
Mining Co, 71 P.2d 1086, 60 Ariz 
344—McCarthy v. Pamsetgaaf, 
Inc,, 181 P. 464, 20 Ariz. 460. 

Ark—Stanton v Arkansas Democrat 
Co., 106 SW2d 684, 194 Ark. 135 
—Southern Grocery Co. v. Bush, 
198 SW, 136, 131 Ark. 163. 

Cal.—Fuchs v. Southern Pac. Co., 42 
P.2d 704, 5 C.A.2d 409. 

Colo.—Ehrenkrook v. Winchester, 297 
P, 619, 88 Colo. 396—Boldt v. Motot 
Securities Co, 218 P. 743, 74 Colo. 
66 . 

Conn—Gray v. Mossman, 99 A. 1062, 
91 Conn. 430. 

Fla.—Gulf Coast Title Co. v. Walters, 
171 So. 763, 126 Flo. 739—Union 
Indemnity Co. v. Vetter, 143 So 
869, 107 Fla, 761. 

Ga—Flowers v. General Motoirs Ac¬ 
ceptance Corp., 67 S.E.2d 169, 84 
GaApp 681. 

Ill.—See Prest v. Carman Laundry 
Supply Co,, 199 Ill.App. 364—Mc- 
Givern v. Parkhill, 196 Ill.App. 343. 

Iowa—Birmingham v. Rice Bros, 26 
NW2d 39, 238 Iowa 410, 2 A L.R 
2d 1108, certiorari denied 68 S.Ct. 
79, 332 U.S 768, 92 L.Ed. 363, re¬ 
hearing denied 68 S.Ct. 161, 332 U. 
S. 820, 92 L.Ed. 397—James v. 

School Tp of Troy in Iowa Coun¬ 
ty, 229 N.W. 760, 210 Iowa 1069— 
Rasmussen v. Hansen, 167 N.W. 

‘ 164, 176 Iowa 26. 
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Ky.—^Anderson Bros. Corp. v. Flynn, 
218 S.W.2d 663, 309 Ky. 633— 
Hommes’ Adm’r v. Chesapeake & O. 
Ry. Co., 104 S.W.2d 431, 268 Ky. 
203. 

Kennedy v. McElroy, 18 Ky.Op. 
611. 

Md.—Metropolitan Club v. Hopper, 
McGaw & Co., 139 A. 664, 153 Md. 
666 . 

Neb—Bank of Benson v. Swanson, 
187 N.W. 88, 107 Neb. 687. 

N.C.—Chandler v. Jones, 90 S.E. 680, 
172 N.C. 669. 

Or.—Wade v. Jones, 241 P. 990. 116 
Or. 636. 

Pa.—Keck v. Pittsburgh, H, B. & N. 

C. Ry. Co., 116 A. 824, 271 Pa. 479. 
S.C.—Hutchison v. Southern Ry. Co., 
96 S E. 181, 109 S.C. 90. 

Tex.—McBride v. Gulf Oil Corp., Civ. 
App., 292 S.W.2d 151, error refused 
no reversible error—^Worthen v. 
Peoples Loan & Homestead Co., Civ. 
App., 150 S.W.2d 830—Guerrero v. 
U. S. Fidelity & Guaranty Co., Civ. 
App, 101 SW2d 692—Matlock v. 
Dallas Arcadia Fresh Water Sup¬ 
ply Dist. No. 1, Civ.App., 14 S.W. 
2d 360—Cox v. Rio Grande Valley 
Telephone Co.. Civ.App., 13 S W 2d 
918—Goodner Wholesale Grocery 
Co. v. People’s Co-op. Stores, Civ. 
App , 283 S.W. 1092. 

Vt.—Barclay v. Wetmore & Morse 
Granite Co., 102 A. 493, 92 Vt. 195. 
4 C.J. p 766 note 98. 

Absence of stateanent of facts 

(1) The rule that the sufficiency of 
facts to sustain an instructed verdict 
will be presumed in the absence of a 
statement of facts was not available, 
where a validating act passed pend¬ 
ing appeal was relied on. 

Tex —Matlock v. Dallas Arcadia 
Fresh Water Supply Dist. No. 1, 
Civ.App., 14 S.W.2d 360. 

(2) Where the record contains no 
statement of facts, it must be assum¬ 
ed that the undisputed evidence war¬ 
ranted peremptory charge adverse 
to appellant. 

Tex.—King v. Puray, 130 S W.2d 1029, 
error refused—Finer v. State, Civ. 
App, 119 S.W.2d 164 

Error must clearly appear 

Where it cannot be said that the 
trial court was clearly wrong in di¬ 
recting a verdict, the Judgment will 
not be disturbed. 

Wls.—Bubb v. Milwaukee Electric 
Ry. & Light Co., 162 N.W. 180, 166 
Wis. 338. 
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court directed,or refused to direct,!* a verdict 
for plaintiff, or directed,!* or refused to direct,** 
a verdict for defendant. 

§ 1560. Instructions 

a. In general 

b. Compliance with formal requirements 

c. Requests and rulings thereon 

d. Instructions not in record 
c. Evidence not in record 

f. Pleadings or issues not shown 


a. In General 

Error In the glvlne of Inttruetlont will not bo pro- 
•umod, and, particularly whoro no apeolal inttruetlont 
art requetttd, no oxceptlont art taktn, or error aatigned, 
the appellate court will make all reatonable pretumptiona 
In favor of the propriety and tufflcitnoy of the tnatruo- 
tiont given to the Jury. 

It has been stated that error in instructions is 
never presumed,**•** and as a general rule the bur¬ 
den is on appellant to show that the trial court erred 
in charging the jury.*! in the absence of a show- 


Torce of teetlmoiiy 

Where a peremptory Instruction is 
refused, although the testimony of 
plaintiff is not contradicted, the court 
on appeal will presume that the trial 
court saw something in the manner 
of the witnesses Impairing their tes¬ 
timony. and, where apparently un¬ 
questioned evidence is followed by a 
peremptory instruction, the appellate 
court will assume that there was 
nothing to impair the force of the 
testimony, and will not interfere. 
Mo.—Gilkey v. Sovereign Camp of 
Woodmen of the World, App., 178 
S.W. 876. 

JKotlon by both parties 

Where there is no transcript of evi¬ 
dence, it is presumed that the court’s 
action in overruling motions, by both 
parties for peremptory Instruction 
and submitting the case was sustain¬ 
ed by sufllcient proof. 

Ky.—Davis v. Stone. 189 S.W. 937, 
172 Ky. 696. 

17. Ala.—O’Rear v. American Trust 
& Savings Bank, 71 So. 105, 195 
Ala. 277. 

First Nat. Life Ins. Co. of Amer¬ 
ica v. Simpson, 140 So. 766, 25 Ala 
App. 72. 

Ark.—Security State Fire Ins. Co. v, 
Harris, 251 S.W.2d 115, 220 Ark. 
900. 

Ill.—^Klukas V. Union Life Ins. Co., 
109 NE2d 385, 348 lll.App. 653. 
Mass —Auburn State Bank v. Nation¬ 
al Laundry Co., 194 N.E. 306, 289 
Mass. 397. 

N Y.—Reiss v. Supreme Conclave, 
Improved Order of Heptasophs, 164 
NTS 878, 177 App.Div. 846. 

S.D—Langbehn v. American Ins. Co 
of Newark. N. J., 171 N.W. 820, 41 
S.D. 581. 

Tex.—Burton Lingo Co. v. First Bap¬ 
tist Church of Abilene, Com.App, 
222 SW. 203. 

Vt.—Burlington Paper Stock Co. v. 

Diamond. 92 A. 19, 88 Vt. 160. 

4 CJ. p 766 note 99. 

18. Ala.—Alabama Great Southern 
R. Co. V. Moundville Motor Co., 4 
So.2d 305. 241 Ala. 633. 

American Trust Co. of Nashville. 
Tenn. v. Hanna, 97 So. 154, 19 Ala 
App. 301. 

4 C. JT. p 766 note 1« 


19 . Ala.—^Nlx V. Scharnagel, 106 So. 
183, 213 Ala. 462—Brown v. Sutton, 
97 So. 738, 210 Ala. 246—Black v. 
Sloss-Shefheld Steel & Iron Co., 80 
So. 794, 202 Ala. 506. 

Daniel v. Ormand, 163 So. 361, 
26 Ala.App. 441, certiorari denied 
163 So. 362, 231 Ala. 10. 

Ariz.—^Koester v. Golden Turkey Min¬ 
ing Co., 71 P.2d 1086, 50 Ariz. 344. 
Pla.—Stover v. Stovall, 137 So. 249, 
103 Fla. 284—Biscayne Trust Co 

V. Pennsylvania Sugar Co., 137 So. 
147, 103 Fla. 1R5. 

Ky.—Adkins v. Harlan County, 82 S. 

W. 2d 426, 269 Ky. 400. 

Mass—Flaherty v. Boston Elevated 
Ry. Co., 126 N.E. 798, 235 Mass 
422. 

Tex.—Smith v. Columbian Carbon 
Co, Civ.App, 196 SW2d 660, re¬ 
versed on other grounds 198 SW. 
2d 727, 146 Tex. 478—Underwood v. 
Hogg, Civ.App., 261 S W. 656— 
Grand Lodge. Colored Knights of 
Pythias, V. Horace, Civ.App, 191 
S.W. 398. 

Utah—Hutchison v. Smart, 169 P. 

166, 61 Utah 172. 

4 C.J. p 766 note 2. 

Appropriate oonaideratioa to opinion 

In determining whether error was 
committed In directing verdict for 
defendant, the appellate court should 
give the trial court’s opinion, re¬ 
garding the probative force of testi¬ 
mony disclosing conditions peculiar 
to the Everglades, appropriate con¬ 
sideration. j 

Pla.—Biscayne Trust Co v. Pennsyl¬ 
vania Sugar Co., 137 So. 147, 1031 
Fla. 165. I 

Oonsidaratioa of dsfandant’i svidMioa 
assumad 

The court on appeal will assume 
that the trial court considered evi¬ 
dence introduced by defendant by 
agreement pending his motion at the 
close of plaintiff’s case for a directed 
verdict. 

Iowa—Hahnel v. Highland Park Col¬ 
lege, 152 N.W. 671, 171 Iowa 492. 

Zaanfloieacy of ploiatlff'B ovliUiLoe 
presumed 

In reviewing a directed verdict for 
defendants, it will be presumed that 
the Judge disregarded defendants’ evi¬ 
dence and directed the verdict wholly 
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on the Inaufflciency of plaintiff’s evi¬ 
dence. 

Mass.—Metayer v. Grant, 110 N.E. 
310, 222 Mass. 264. 

90. Ky.—Lee Lewis, Inc v. Dosch. 
235 S.W. 855, 193 Ky. 163. 

4 C J. p 766 note 8. 
yindlag for plalatllf 

Where verdict was rendered for 
plaintiff, and testimony was not pre¬ 
served, supreme court would not as¬ 
sume, on defendant’s exceptions to 
denial of his motion for directed 
verdict, that testimony was favor¬ 
able to plaintiff, but defendant could 
not claim that evidence was not 
sufficient to entitle plaintiff to a find¬ 
ing on point In issue 
NH—Smith v. Hooper, 192 A. 496, 
89 N.H. 36. 

90.50 Cal—Quirk v. City and Coun¬ 
ty of San Francisco, 232 P.2d 893, 
106 CA.2d 85—Kritzer v. Citron, 
224 P2d 808, 101 C.A 2d 33. 

N.C.—Chambers v. Chambers, 71 S.E. 
2d 67. 235 N C. 749, rehearing de¬ 
nied 72 B.E.2d 8, 236 N.C. 766. 

91. Cal —Kritzer v. Citron, 224 P 
2d 808, 101 C.A 2d 33—De Lannoy 
v. Grammatikos, 14 P.2d 642, 126 
C A. 79—Btizera v. Associated Oil 
Co, 3 P.2d 622, 117 C.A. 139—('.ar- 
rlson V Pearlstcln, 229 P. 348, 68 
C.A. 326—^Arundell v. American 
Oilfields Co., 160 P. 159, 31 C.A. 218 

Conn—^Welz v. Manzillo, 155 A. 841, 
113 Conn. 674 

Ga.—^American Fidelity & Cas. Co. v 
Farmer, 48 S.E.2d 141, 77 GaApp. 
192. 

III.—Bituminous Casualty Corp. v. 
City of Harrisburg, 42 N.E 2d 971. 
316 IlLApp. 243. 

Ind.—Grand Trunk & Western R. v. 
Glinskl, 125 N.E. 63, 71 Ind.App. 
397. 

Mo.—Rentfrow v. Thompson, 166 S. 
W.2d 700, 348 Mo. 970—-State ex 
rel. Missouri Mut. Ass'n v. Allen, 
78 S.W.2d 862. 336 Mo. 852—Yant 

V. Charles, 219 S.W. 672. 

Hunt y. Ruterbusch, App., 38 S. 

W. 2d 503—Bevan v. Hill, App., 284 
S.W. 174. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 267, 42 N.M. 
478. 
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ing to the contrary, the appellate court will, for the 
purpose of sustaining the judgment but not of re¬ 
versing it,22 indulge in all reasonable presumptions 


and intendments in favor of the sufiBciency and 
propriety of the instructions given to the jury by 
the lower court.2* 


N.C—Smith V. Steen. 85 S.E.2d 888. 
226 N.C. 644—Louisville & N. R. 
Co. V. Nichols, 120 S.E. 819. 187 
N.C. 163—^Hornthal v. Norfolk 

Southern R. Co., 82 S.E. 830, 167 
NC. 627. 

N.D — Oorpufl Juris Seouaduu quoted 

In State v. Van Horne, 2 N.W.2d 
1, 8. 71 ND. 466. 

Okl.—Shaw V. Stevenson, 249 P. 306, 
119 Okl. 182 

Tenn—McMahan v. Tucker, 216 S 
W2d 356, 31 Tenn.App. 429. 

Tex —Reilly v. Buster, Clv.App., 62 
S.W.2d 521. 

4 C J. p 767 note 12. 

Appeal from grant of new trial 

(1) On appeal from grant of new 
trial on grounds that erroneous In¬ 
struction had been given, burden 
was on appellant to show that such 
erroneous Instruction could not pos¬ 
sibly have misled or confused the 
jury. 

Cal—Slobodan v. Time Oil Co., 281 
P2d 85. 131 C A 2d 557. 

(2) Where trial court granted de¬ 
fendant’s motion for new trial on 
ground of erroneous Instructions 
without specifying which of two in¬ 
structions submitted by plaintiff 
and given by trial court was errone¬ 
ous, respondent had the burden on 
appeal of pointing to the erroneou.s 
Instruction and to the error which it 
purportedly contained. 

Mo—Newman v. St Louis Public 
Service Co., 244 S.W.2d 45. 

(3) In personal Injury action aris¬ 
ing out of intcrsectional collision be¬ 
tween truck driven by plaintiff and 
truck driven by defendant, if trial 
judge In granting defendant’s mo¬ 
tion for new trial made general find¬ 
ing that there was error in giving in¬ 
struction for plaintiff without point¬ 
ing out ground on which he based 
his judgment, his ruling was pre- 
.sumed to be erroneous and burden 
would be on defendant to sustain de¬ 
cision. 

Mo—Lillard v Bradford, 243 S.W.2d 
359, 241 Mo App. 638. 

Burden not sustained 

III—Brackenslck v. Chicago Motor 
Coach Co, 123 N.E.2d 350, 4 Ill. 
App.2d 84—Schiro v. Cummings, 63 
NE2d 489, 321 Ill.App. 640. 

Mass—Ginsburg v. Gross, 138 N.E.2d 
270. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 267, 42 N.M. 
473. 

N.C.—Cruse v. Pearlman’s R. Salvage 
Co, 16 S.E.2d 834, 220 N.C. 818. 

flearob for reasons 

Appellate court will not search for 
reasons for disapproving instructions. 


Ind—Gary Heat. Light A Water Co. 
V. Lucas, 7 N.E.2d 636, 103 Ind. 
App. 638. 

82. Ala.—International Union, Unit¬ 
ed Auto.. Aircraft and Agr. Imple¬ 
ment Workers of America, C. I. O. 
V. Russell, 88 So 2d 175, 264 Ala. 
456, certiorari granted 77 S.Ct. 213, 
352 U.S. 915, 1 LEd.2d 121. 

Cal —Smith v. Southern Pac. Co., 292 
P2d 66. 138 CA.2d 469—Perbost v. 
San Marino Hall-School for Girls, 
199 P.2d 701, 88 C.A.2d 776— 

Wright V. Foreman, 261 P. 481, 8C 
C.A 596 

N.D.— Corpus Juris Secundum quoted 

in State v. Van Horne, 2 N.W.2d 
1. 3. 71 N.D 465. 

Judge's knowledge of counsel’s ob¬ 
jections 

No presumption of the judge’s 
knowledge of counsel’s position with 
respect to instructions arises from 
counsel’s position taken at a former 
trial. 

Colo.—Everett v. Cole, 282 P. 253, 86 
Colo. 414. 

83. Ala—Gay v. Taylor, 94 So 473, 
208 Ala 376—^Alabama Great 
Southern R Co. v. Burgess, 22 So 
169, 114 Ala 687. 

American Equitable Assur. Co. of 
New York v. Bailey, 147 So 446, 
25 Ala App 303, certiorari denied 
147 So 448, 226 Ala 393—Southern 
Express Co v Malone, 78 So. 408, 
16 Ala.App. 414, certiorari denied 
78 So 990, 201 Ala 700. 

Ariz—McGinty v. Bass, 12 P 2d 283, 
40 Ariz 385. 

Ark —Davis v. Faulkner Radio Serv¬ 
ice Co., 145 S.W.2d 713, 201 Ark. 
591 —Southeast Arkansas Tele¬ 

phone & Power Co v. Allen, 87 S 
W 2d 35, 191 Ark. 620—Fries v 
Phillips, 74 S.W2d 961, 189 Ark 
712—Standard Oil Co of Louisiana 

V. Richerson, 67 S W.2d 1003, 188 
Ark. 882—Johns v. Hudson, 34 S. 

W, 2d 760, 182 Ark. 1162—llentschol 

V. Hamilton. 34 S W 2d 749, 182 
Ark. 1185—Great Southern Mut. 
Life Ins. Co. v. Smith, 291 S.W. 
441, 177 Ark. 1194—Wilson-Ward 
Co. V Fleeraan, 272 S.W. 863, 169 
Ark. 88—Martin v. Martin, 272 S 
W 660, 168 Ark. 1168—Dabbs v. 
Kendall, 272 S.W. 666, 168 Ark 
1167—Cartwright v. Dennis, 260 S 

W. 424, 163 Ark. 603—Martin v. 
Ward. 266 S.W. 49, 161 Ark. 666 
—Missouri Pac R. Co. v. Goodwin 
& Jean, 249 S.W. 6, 168 Ark. 642— 
Hinton v. Martin, 236 S.W. 267. 
161 Ark. 343—Christian & Taylor 
V. Fancher, 235 S.W. 397, 151 Ark 
102—Ermen v. Thomason, 235 S.W. 
64, 149 Ark. 669—Forest City Box 
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Co. V. Latham. 222 S W. 706, 144 
Ark. 461—School Dlst. No. 36 of 
Hot Springs County v. Gardner, 

219 SW. 11, 142 Ark. 567—Hunter 
V. Mullins, 203 S.W. 690, 136 Ark. 
520—Cooper v. Lyman, 194 S.W. 
3, 128 Ark 640—W’^estchester Fire 
Ins. Co. V. Smith, 193 S W. 276, 128 
Ark. 92—Jaggers v. Graham, 191 
S.W, 233. 126 Ark. 605—Crlgler v. 
Sloss, 186 S.W. 86, 124 Ark. 699 
—Schmelzel v Bradford, 183 S.W. 
771, 122 Ark. 611. 

Cal.—Snodgrass v. Hand, 31 p 2d 198, 

220 C. 446—Winn v. Long. 265 P. 
806. 203 Cal. 758—Pearl v. Pearl, 
177 P. 845. 177 C. 303. 

Crawford v Pioneer Box & Lum¬ 
ber Co.. 2SS P. 694, 106 C.A. 760— 
Abrahams v. Hammel, 180 P. 41, 
40 C.A. 11. 

Colo.—Houston v. H. G. Wolff & Son 
Inv. Co., 28 P2d 266, 94 Colo 73— 
Mitchell V. Northwestern Lumber 
& Shingle Co., 1 P 2d 97. 89 Colo. 
216—Kestle v. Preuit, 298 P 415, 
88 Colo 419—Englewood State Bank 
v. Tegtman, 276 P. 935, 85 Colo. 340 
—Hall V. Farmers’ Bank of Sev¬ 
erance, 22G P 237, 74 Colo 166— 
Howard v. Mitchell, 146 P. 486, 27 
Colo App. 45. 

Conn.—Efland v. Guyott Const. Co., 
82 A 2d 926, 138 Conn. 183—Alston 
V. Consolidated Motor Lines, 178 
A. 899, 118 Conn 707—Ratushny 
V. Punch. 138 A. 220, 106 Conn. 
329—Maori v. Torello, 136 A. 479, 
106 Conn. 631—Maroncelll v. 
Starkweather, 133 A 209, 104 Conn. 
419—Cupo V. Royal Ins. Co., 126 
A. 844, 101 Conn 586—Gurfeln v. 
Rickard, 103 A 1002. 92 Conn. 604. 
DC—Rhees v Morris, 52 App D C. 
27, 280 F. 1001 

Fla—Tatum Bros. Real Estate & In¬ 
vestment Co V. MeSweeney, 82 So 
605, 78 Fla 89. 

Ga—Sherman v. Bird, 139 S E. 333, 
164 Ga 696. 

Ernest L. Miller Co. v Gauntt, 
91 SE2d 104, 93 Ga App. 178— 
Gunter v. King, 167 S E. 649. 46 Ga. 
App. 297—Sarman v. Seaboard Air 
Line Ry. Co.. 125 SE 891, 33 Ga. 
App. 315. 

Idaho—Swan v. Sproat, 209 P 1070, 
36 Idaho 76—^Wright v Stewart, 
186 P. 69, 32 Idaho 490—McLeod v. 
Rogers. 154 P. 970, 28 Idaho 412. 
Ill.—Ramming v. Roland, 198 Ill.App. 
91—Gourley v. Pierce, 182 Ill.App. 
609. 

Ind—Metropolitan Life Ins. Co. v. 
Fidelity Trust Co., 14 N.E 2d 911, 
214 Ind. 134—City of Logansport 
V. Cotner, 185 N.E. 634, 206 Ind. 13 
—Jackson v. Atwood, 140 N E. 649. 
194 Ind. 56—Henderllder v. Hender- 
llder, 109 N.E. 204, 184 Ind. 347. 
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National Mut. Ins. Co. of Cellna. 
Ohio. V. Bales, 189 N.E. 703, 81 
Ind.App. 302, rehearing denied 141 
N.E. 481, 81 Ind.App. 802—Henry 
V. Knight, 122 N.E. 676, 74 Ind. 
App. 562—Indianapolis Traction 
& Terminal Co. v. Peeler, 122 N.E. 
600, 69 Ind.App. 645—Vandalia H. 
Co. V. Dullng. 109 N.E. 70, 60 Ind. 
App. 332. 

Iowa.—^Elmore v. Southern Surety 
Co., 224 N.W. 82, 207 Iowa 872— 
Stalker v. Carroll, 194 N.W. 270. 
196 Iowa 220—Newell v. Baird, 192 
N.W. 817—Stoner-McCray System 
V. Manhattan Oil Co., 166 N.W. 683. 
176 Iowa 630. 

Kan —Lord v. Hercules Powder Co., 
167 P2d 299, 161 Kan. 268—Moler 

V. Healey, 177 P. 626, 104 Kan. 80 
—Hanson v. Kendt. 146 P. 1190, 94 
Kan 310. 

Ky —Gibraltar Coal Mining Co. v 
McCown, 46 S.W.2d 96, 242 Ky. 281 
—Johnson v. Johnson, 291 S.W. 37, 
218 Ky. 246—United Mine Workers 
of America v. Cromer, 167 S.W. 891, 
159 Ky. 606. 

La—Brooks v. Airline Motor Coach¬ 
es, App., 36 So.2d 786—Bihm v. 
New Orleans & Mexico R. Co., 6 
La App. 665. 

Me.—Shine v. Dodge, 161 A. 346, 131 
Me. 277—Blanchard v. Lamport, 
159 A. 726, 131 Me. 492—Richards 

V Foss, 139 A. 231, 126 Me 413— 
Milner v. Hare, 134 A. 628, 125 Me 
460—Graff am v. Saco Grange, Pa¬ 
trons of Husbandry, No. 63, 92 A. 

649, 112 Me. 608, LRA.1916C 632 
—Shepherd v, Maine Cent. R. Co., 
92 A. 189, 112 Me. 350. 

Md —^Alexander v. Capital Paint Co., 
Ill A. 140, 136 Md 658. 

Mass.—Litos v. Sullivan, 76 N.E 2d 
657, 322 Mass. 193—Gaines v. Rat- 
nowsky, 41 N.E.2d 26, 311 Mass. 
264—Mitchell v. Walton Lunch Co., 
26 N.E 2d 161, 306 Mass. 76—Hess 

V Boston Elevated Ry., 24 N.E.2d 

650, 304 Mass. 536—Beauvais v. 
Springfleld Institute for Savings, 
20 N.E 2d 957, 303 Mass. 136, 124 
A.L.R. 611—Lane v. Boston & M. 
R. R., 192 N.E. 697, 288 Mass. 277 
—Cammisa v. Ferreira, 178 N.E. 8, 
277 Mass. 141—Blake v. Great At¬ 
lantic & Pacific Tea Co., 164 N.E. 
486, 266 Mass. 12—Moran v. Brod- 
eur,* 158 N.E. 349, 261 Mass. 120— 
Maidman v. Rose, 149 N E 630, 
253 Mass. 694—Gosline v. Prince 
Macaroni Mfg. Co., 135 NE 686, 
241 Mass. 660—^Holmes v. Sullivan, 
134 N.E. 821, 241 Mass. 196—Fre- 
wen V. Page, 181 N.E. 476, 238 
Mass. 499. 17 A.L.R. 134—Godin v. 
Niebuhr, 128 N.E. 406, 236 Mass 
350—Kelsea v. Swett, 126 N.E. 143, 
234 Mass. 79—Batchelder v. Home 
Nat. Bank of Milford, 105 N.E. 
1062, 218 Mass 420. 

Mich.—Zylstra v. Graham, 221 N.W. 
318, 244 Mich. 319, reheard 224 N 

W. 348, 246 Mich. 91—Noll v. 


Hirschfeld, 195 N.W. 101, 224 Mich. 
439—Meech v. Veonstra, 186 N.W. 
711. 216 Mich. 629. 

Mies—^Mississippi State Highway 
Commission v. Hillman, 196 So. 679, 
suggestion of error overruled 198 
So. 666, 189 Miss. 850. 

Mo.—State ex rel. Williams v. Daues, 
292 S.W. 68. 

Erwin v Collum Commerce Co., 
App., 204 S.W. 820. 

Mont.—Howard v. Fraser, 271 P. 444, 
83 Mont 194—McDonald v. Mc- 
Nlnch, 206 P. 1096, 63 Mont. 308. 

N.H.—Lebrun v. Boston & M R. R., 
142 A. 128, 83 N.H. 293—West v. 
Boston & M R. R., 129 A. 768, 81 
NH. 622. 42 AL.R 176—Stanley 
V. Kimball, 118 A 636, 80 N.H. 431 
—Stowe V. Payne, 117 A. 16, 80 N. 
H. 331. 

N.J.—^Dumphy v. Thompson, 130 A. 
639, 3 N.J.Misc. 1086. 

N.T.—Oorpus Juris Seciuidiim cited 
in First International Pictures v. 
Pictures Corp, 27 N.Y.S 2d 816, 818, 
262 App Div. 21. 

N.C—Perry v Davis, 196 S.E. 816, 
213 N.C. 526—Ramsey v. Federal 
Life Ins. Co, 179 S E 6, 208 N.C 
819—Davidson v. Western Union 
Telegraph Co. 178 S E. 603, 207 N 
C. 790—Highflll V. Washington 
Mills Co, 174 SE. 457, 206 NC 
682—Kitchen Lumber Co. v Tallas- 
see Power Co., 174 S.E 427, 206 N 
C. 616—Sherwood v. Southeastern 
Express Co., 173 S E. 606, 206 NC. 
243—Moore v. Powell, 172 SB 327, 
206 N.C. 636—Lynch v. Carolina 
Telephone & Telegraph Co, 167 S 
E 847, 204 N.C. 262—Dry v. Char¬ 
lotte Coca-Cola Bottling Co., 167 
S.E. 801, 204 N.C. 222—Baum v 
North River Ins Co. of City of 
New York, 167 SE 472, 204 NC 
67—Green v. Inter-Ocean Casualty 
Co. of Cincinnati, Ohio, 167 S E. 38, 
203 N.C. 767—Carter v Mullinax, 
161 S.E. 486, 201 N.C. 783—Hunt v. 
Meyers Co., 161 S E. 74, 201 N.C 
636—Rogers v. Ray, 166 S E. 263, 
199 N.C. 677—Hawkins v. Rowland 
Lumber Co., 162 ,S.E. 169, 198 N.C 
476 — Ogle V. Black Mountain Ry. 
Co., 143 S.E. 833, 195 N.C. 796— 
Barber v Southern Ry. Co., 138 S 
E. 17, 193 N.C. 691—Ellis v. Caro¬ 
lina Power & Light Co., 137 S.E. 
163, 193 N.C. 367—Spinks v. Ferre- 
bee, 136 S.E. 869, 193 N.C. 274— 
Greene v. Jackson, 135 S.E. 870, 192 
N.C. 829—Miller v. Farmers’ Fed¬ 
eration, 134 S.E. 407. 192 N.C. 144 
—^Ferebee v. Norfolk Southern R. 
Co., 129 S.E. 190, 190 N.C. 864— 
Raines v. Osborne, 114 S.E. 846, 184 
N.C. 603—Burns v. Bums, 96 S.E. 
899, 176 N.C. 447—Riley v. Stone, 
94 S.E. 434, 174 N.C. 688—Schas v. 
Equitable Life Assur. Society of 
United States, 87 S E 222, 170 N. 
C. 420, Ann.Cas.l918A 679—Win- 
borne Guano Co. v. Plymouth Mer- i 
cantile Co., 84 S.E. 272, 168 N.C. I 
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223—Miller v. Western Union Tele¬ 
graph Co., 83 S.E. 482, 167 N.C. 316. 
N.D.—Ooipos Juris Beotuadum quoted 
ia State v. Van Horne, 2 N.W.2d 
1, 3, 71 N.D. 465. 

Ohio.—Osseforth v. Cincinnati Trac¬ 
tion Co., 9 Ohio N.P.,N.S., 360. 

Or.—Ambrogetti v. Strahorn, 232 P. 
660, 113 Or. 265—Sanborn-Cutting 
Co V. Butler, 179 P. 573, 91 Or. 
619. 

Pa.—^Williams v. Van Camp, 108 A.2d 

726, 379 Pa. 149. 

S.C.—Wright V. New England Mut. 
Life Ins. Co. of Boston. Mass., 163 
S.E 133, 165 SC 190—Neal v. 

Southern Ry., Carolina Division, 
160 S.E. 837, 162 SC 288, certiorari 
denied Southern Rallway-Carolina 
Division v. Neal. 52 S Ct. 9, 284 
U S 621, 76 LEd 630. 

S.D—McCaull-Dinamore Co. v. Hey- 
ler, 203 N.W. 506, 48 SD 211— 
Clendennen v Bainbridge, 187 N W. 

727, 45 S D 410—Anderson v An¬ 
derson. 168 NW 852. 41 SD 32— 
Kamp V. Madison, 161 N W. 809, 

38 S.W 432—Colli.son v. Davis, 167 
N.W. 786, 37 S.D 107. 

Tenn —Tennessee Cent. R Co. v. 
Vanhoy, 226 S.W. 225, 143 Tcnn. 
312. 

Callahan v. Town of Middleton, 
App., 292 S.W.2d 501—Warren v. 
Warren, 11 Tenn App 338—Lee v. 
Spence, 6 Tenn App. 3o3 
Tex.—Shipley v. Missouri, K. & T 
Ry. Co. of Texas, 217 S W. 137, 110 
Tex. 194. 

Maytag Southwestern Co v. 
Moore, Civ App, 74 SW.2d 18.3— 
Ilegman v Roberts, Civ App., 201 
S W. 268—Vaky v Phelps. Civ.App , 
194 S W 601, error refused 
Vt—Valenti v Imperial Assur. Co, 
176 A 413, 107 Vt 6.5 
Va—Kin.sey v. Brugh, 161 SE 41, 
167 Va 407. 

Wash—Yakima Lodge No. 53, K P. 
V. Schneider, 24 P.2d 103, 173 

Wash. 639—Warren v. W. W 
Sheane Auto Co, 203 P. 372, 118 
Wash 213—Johnson v. Johnson, 
147 P. 649, 85 Wash IS 
W.Va—Beane v. Keyser, 137 S E. 898, 
103 W Va 248. 

WlB.—Illinois Steel Co. v. Bilot, 161 
N.W. 268, 160 Wis 218—Curkeet 
V. Joint School Dlst No 2, Town 
of Richland and City of Richland 
Center, 149 NW. 708, 169 Wis. 149. 
Wyo.—Jones v. Parker, 273 P. 687, 

39 Wyo. 423—Carroll v Anderson* 
218 P. 1038, 30 Wyo. 217. 

4 C.J. p 766 note 7. 

AsnhlgiatT 

In the matter of charges suscepti¬ 
ble of two constructions, appellate 
courts Indulge the construction 
which will sustain rather than con¬ 
demn. 

Ala—Birmingham Southern R. Co. v. 
Harrison, 82 So. 534, 203 Ala. 284. 

Basis for oouasel's oplaloas 

In an action for the death of plain- 
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This is particularly true where no special instruc- I the instructions given,*® or where no specific error 
tions were requested,*® no exceptions were taken to I 


tifC'8 decedent, an instruction that 
expressions of opinion by counsel 
should have no weight with the jury 
is proper, notwithstanding counsel’s 
right to insist that certain facts had 
not been established by proofs, it 
being presumed, in the absence of a 
contrary showing, that matters on 
which opinions were expressed were 
matters of which counsel assumed to 
have some knowledge not disclosed 
by proofs. 

Mich.—Phlnney v. Detroit United 
Ry. Co., 205 N.W. 124, 232 Mich. 
399. 

Consideration of evidence supporting 
instmotion 

In support of a Judgment the ap¬ 
pellate court must assume that the 
trial judge carefully weighed the 
evidence before instructing the jury, 
plaintiff could not recover more than 
a certain sum 

Cal —Applegate v. Sorral, 294 P. 27, 
110 C.A. B44 

Svldence weighed according to proof 

On appeal from judgment for de¬ 
fendant who offered no evidence at 
trial, instructions would be consid¬ 
ered in light of maxim that all evi- 
den( e is to be weighed according to 
proof which it was in power of one 
side to have produced and in power 
of other to have contradicted 
Conn —Orico v. Williams, 97 A 2d 
556, 139 Conn. 714. 

Existing facts and conditions 

Un proceedings in error, supreme 
court was bound to assume that a 
charge met facts and conditions as 
they existed at the time such charge 
was given 

Fla—Roe v. Henderson, 190 So. 618, 
139 Fla. 38G 

Presumption that objectionji not 
made 

Where trial judge, in order over¬ 
ruling objections to the charge, stat¬ 
ed that he had instructed council to 
prepare objections to charge and file 
them later, and there was no other 
afllrmatlve showing in record that 
any objections and exceptions were 
orally presented before submission 
of churge to jury, appellate court was 
required to assume, in favor of the 
Judgment, that the objections were 
either not urged orally before sub¬ 
mission of charge or that oral objec- j 
tions. if presented, did not so clearly 
present objectionable features of 
charge as to call attention of trial 
judge thereto. 

Tex —Southern Union Life & Cas¬ 
ualty Co. V. McKinney, Civ.App., 
146 S.W.2d 1103. 

Propristy of prior addrsss rsfsrrsd 
to i& iastruotloas 

In a personal injury action, where 
the trial court in the course of in¬ 


structions, referred to the trial 
court’s address to the jury panel at 
the opening of the term on the gen¬ 
eral duties of the jury, the appellate 
court must presume that no state¬ 
ments were there made prejudicial to 
the interests of any litigant, where 
the record contained no report, of 
the address. 

Or.—Rundlett v. Director, 47 P.2d 
848. 150 Or. 658. 

R4. Ga.—Davis v. Boswell, 89 S.B. 

382, 18 Ga.App. 270. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
541, 245 Iowa 294. 

Me—Thurston v. Nutter, 134 A. 606, 
125 Me. 411, 47 A.L..R. 1156. 

Miss—City of Canton v. Hart, 107 
So. 195, 141 Miss. 655. 

Mo.—^Essenpreis v. Elliott’s Depart¬ 
ment Store Co., App., 37 S.W.2d 
458, certiorari quashed 61 S.W.2d 
1015, 330 Mo 959—Moore v. Black, 
App . 276 S W 549. 

N J —Tornaquindici v. Bocchicchio, 
78 A.2d 121, 11 N.J.Super. 179 
N.M—Bunton v. Hull. 177 P.2d 168, 
61 N.M. 5. 

Pa—Harkln v. Toy. 122 A 174, 278 
Pa. 24. 

Tex —Mexico Northwestern Ry. Co. 
V. Williams, Civ App, 208 S W. 712, 
affirmed, Com App, 229 S W. 476, 
certiorari denied 42 S.Ct. 54, 257 
US. 644, 66 LEd 413. 

4 C.J. p 767 note 8. 

Satisfaction with instmetions assum¬ 
ed 

(1) Defendant not requesting more 
explicit instruction, the appellate 
court must assume that defendant 
was satisfied without it. 

Mo—Essenprels v. Elliott’s Depart¬ 
ment Store Co, App, 37 S.W.2d 
458. certiorari quashed 61 S.W.2d 
1015. 330 Mo 959. 

(2) Where defendants apparently 
made no effort to have instruction 
with respect to bad faith modified or 
clarified before it was given, the pre¬ 
sumption prevailed on appeal that 
defendants permitted the trial court 
to give the instruction with their 
approval. 

Kan —Kerby v. Hiesterman, 178 P. 
2d 194, 162 Kan. 490. 

25. U.S.—H. M. Byllesby & Co. v. 

Welch. C.C,A.Mo., 82 F.2d 539. 
Ark—^Westem Coal & Mining Co. v. 
Nichols, 269 S.W. 991, 168 Ark. 346 
—Chambers v. Estes, 261 S.W. 701, 

159 Ark. 260—^Lueker v. Harris, 178 
S W. 376, 119 Ark. 629. 

Conn.—Fairbanks v. State, 124 A.2d 
893, 143 Conn. 653—De Crosta v. 
City of New Haven, 176 A. 268, 
119 Conn. 344—Schepp v. Trotter, 

160 A. 869, 115 Conn. 183—Schroed- 
er V. City of Hartford, 132 A 901, 
104 Conn. 834. 


Ga.—Martin v. Yonce, 137 S.B. 17, 
163 Ga. 694—Davis v. Bulloch, 130 
S.E. 626, 161 Ga. 217—Lange v. 
Lange, 127 S.B. 743, 160 Ga. 231— 
Cooper V. Harper, 106 S.E. 106, 161 
Ga. 86. 

Iowa.—In re Kenney's Will, 239 N. 
W. 44, 213 Iowa 360, 78 AL.R. 
1189. 

Me.—Sanborn v. Stone, 103 A 2d 101, 
149 Me. 429—Zorzy v. Whitney, 99 
A 2d 926, 149 Me. 264—Shannon v. 
Baker, 71 A.2d 318, 145 Me 68— 
Barlow v. Lowery, 69 A 2d 702, 
143 Me. 211—^Kennebec Towage Co. 
V. State, 62 A2d 166, 142 Me 327 
—^Atherton v. Crandlemire, 33 A 
2d 303, 140 Me, 28—Eaton v. Mar- 
celle. 29 A2d 162, 139 Me 256— 
Michaud v. Taylor, 27 A 2d 820, 
139 Me. 124—^Plante v. Canadian 
Nat. Rys., 23 A.2d 814, 138 Me. 
215—Frye v. Kenney, 3 A 2d 433, 
136 Me. 112—Susi v. Davis, 177 
A 610, 133 Me. 364, 97 A L R 1222 
— Tibbetts V. McCorrison, 156 A. 
380, 130 Me. 622—Robinson v. 

Buswell, 154 A. 671, 130 Me. 209 
—Boucher v. Dalrymple, 151 A. 200, 
129 Me. 491—Clark v. Morrill, 146 
A. 744, 128 Me. 79—Penley v. 

Teague & Harlow Co., 140 A. 374, 
126 Me 583—Jewett v. Quincy Mut. 
Fire Ins. Co., 132 A 623, 126 Me. 
234—Smith v. Dcojay, 130 A 130, 
124 Me. 381—^Archibald v. Granite 
State Fire Ins. Co, 103 A 162, 117 
Me 205—Staples v. Emery, 101 A. 
721, 116 Me. 506—Archibald v. 

Queen Ins. Co, 99 A. 771, 115 Me. 
664—Manufacturer’s Nat. Bank v 
Chabot & Richard Co., 96 A. 836, 
114 Me 514. 

Mass.—Snow v. Nickerson, 22 N E 2d 
693, 304 Mass 6.3—Thorndike v 

Checker Taxi Co., 191 NE. 400, 287 
Mass 108—Commonwealth v. Da¬ 
vis, 187 N.E. 33, 284 Mass. 41— 
Rich v. Weeks, 181 N.E 712, 279 
Mass. 462—McGovern v. City of 
Boston, 181 N.E. 663, 279 Mass. 543 
—Minnehan v. inland, 180 N E. 295, 
278 Mass 518—Gartland v Free¬ 
man, 178 N.E. 732, 277 Mass. 520 
—McKenna v. Smith, 176 NE 474, 
275 Mass. 149—Rome v. Johnson. 
174 NE 716, 274 Mass. 444—Tovey 
V. City of Cambridge, 174 N.E. 474, 
274 Mass. 324—Sheehan v. City of 
Lynn, 169 N.E. 411, 269 Mass. 571 
—Jordan v. Velozo, 168 N.E. 792, 
269 Mass. 347—Remington v. Patti- 
son, 162 N.E. 347, 264 Meuss. 249 
—Aylward v. Tierney. 161 N.E. 814, 
268 Mass. 572—^Hough v. Boston 
Elevated Ry. Co., 159 N.E. 626, 262 
Mass. 91—Messner v. City of 
Springfield, 168 N.E. 826, 261 Mass. 
142—Washburn v. R. P. Owens Co., 
165 N.E. 482, 268 Mass. 446—Ed¬ 
ward G. Acker, Inc., v. Rittenberg, 
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was assifned^^ or complaint otherwise made as to j Except in the case of a peremptory instruction, 
the charge or instructions.^^ | the appellate court, in determining whether or not a 


162 N.B. 87, 266 Mass. 699—Mack¬ 
intosh V. Cioppa, 189 N.E. 446, 246 
Mass. 162—Crowe v. Boston & M. 
R. R., 186 N.E. 189, 242 Mass. 889 
—Jordan v. Adams Gaslight Co., 
120 N.E. 654, 231 Mass. 186—Kree- 
ger V. Margolies, 116 N.E. 898, 227 
Mass. 228—M. & M. Co. v. Hood 
Rubber Co., 115 N.E. 234, 226 Mass. 
181—Patrick v. Deslel, 112 N.E. 
223, 228 Mass. 606. 

Mo.—In re McMenamy's Guardian¬ 
ship, 270 S.W. 662, S07 Mo. 98— 
Montague v. Missouri & K. I. R. 
Co., 264 S.W. 813, 806 Mo. 269 
N.H.—Higgins v. Town of Carroll, 
167 A. 270, 86 N.H. 312—Dow v. 
Latham, 120 A. 258, 80 NH. 492— 
Maxwell Ice Co. v. Brackett Shaw 
& Lunt Co., 116 A. 84. 80 N.H. 236 
—Brown v. Hudson. P. & S. St. Ry. 
Co., 99 A. 94. 78 N.H. 696. 

N.J.—Tornaquindici v. Bocchlcchio, 
78 A.2d 121, 11 N.J.Super. 179. 
N.M—Bunton v. Hull. 177 P.2d 168, 
61 N.M. 5. 

N.C.—Crisp V. Hanover Thread Mills, 
126 S.E. 110, 189 N.C 89—Stevens 
V. Southern Ry. Co.. 122 S.E. 296, 
187 N.C. 628—Globe Indemnity Co. 
V. Sylva Tanning Co., 121 S E. 468, 
187 N.C. 190—Fidelity Bank v. Wy- 
song & Miles Co., 98 S E. 769, 177 
N.C. 284. 

N.D—^Wilson v. Northern Pac. Ry. 
Co., 163 N.W. 429, 30 N.D. 466, L. 

R. A 1915E 991. 

Okl.—Rosendahl v. Shipman, 224 P. 
166, 98 Okl. 25. 

Or—West V. Hedges, 171 P. 7G6, 88 
Or. 168. 

S.C.—Howard v. Kirton, 142 S.E. 39, 
144 SC 89. 

S.D.—Kadlec v. Langlols. 244 N.W. 
96, 60 S.D 174—Bordwell v Mis¬ 
sion Hill Tp., Ft. Tankton County, 
166 N.W. 229, 40 S D. 78—Thom¬ 
son v. Meridian Life Ins. Co, In¬ 
dianapolis, Ind., 162 NW. 373, 38 

S. D. 670—Kennedy v. First State 
Bank of Wall, 162 N.W. 162, 38 
S.D. 497. 

Wash.—Hansch v Hackett, 66 P.2d 
1129, 190 Wash. 97. 

4 C.J. p 767 note 9. 

▲baadoiMd saLoeption 

Supreme court would assume that 
part of charge in which court told 
jury that plaintiff was one of six 
men employed in defendant’s busi¬ 
ness, exception to which had been 
abandoned, was correct for purpose 
of deciding issues presented by de¬ 
fendant’s other exceptions. 

R.I.—Rossi v. Ronci, 195 A. 401, 69 
R.I. 307. ^ 

Ck)iuuiel’B preseaos 

Where counsel failed to except to 
the oral charge, every presumption 
being indulged in favor of the regu¬ 
larity of'the proceedings in the trial 


court, it must be presumed that coun¬ 
sel was present when the record does 
not show the contrary, and error can¬ 
not be predicated on such charge. 
Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 162. 

Ck>iuuiel*s naderstanidlng 

In the absence of exception, the 
appellate division will assume that 
defendant’s counsel understood an in¬ 
struction to state the correct rule. 
N.Y.—Fowler v. International Ry. 
Co., 216 N.Y.S. 668, 217 App.Dlv. 
637. affirmed 166 N.E. 910, 224 N.Y. 
692. 

Oeneral ezoeptloa 

Correctness of trial judge's charge 
may be assumed where no correction 
was asked and only a general excep¬ 
tion taken. 

Pa.—McCullough v. National Bank 
of Union City, 193 A. 66, 127 Pa. 
Super. 462. 

Jury’s misunderstanding 

Where no exceptions were taken 
to any ruling or instruction, but an 
erroneous verdict was reached, the 
court on appeal must assume that 
the governing principles were cor¬ 
rectly stated to, but misunderstood 
by, the Jury 

Me.—Campbell ▼. Chabot, 98 A. 746, 
115 Me. 247. 

Satisfaction of party not szooptiag 

(1) Where a charge to which no 
exceptions were taken is made a part 
of the record, and errors of law ap¬ 
pear therein, the presumption that 
the objecting party was satisfied 
therewith remains, in so far as no 
exceptions were taken. 

NH—Dow v. Latham, 120 A. 268, 80 
N.H. 492. 

(2) Where an error in the charge 
was called to the attention of the 
court at the close of the charge, and 
he recalled the jury and further in¬ 
structed them in accordance with the 
objection that had been made, and 
where no objection was made to the 
further instruction, it will be pre¬ 
sumed, on apepal, to have been sat¬ 
isfactory to the party who first ob¬ 
jected thereto. 

N J.—Guerber Engineering Co. v. 
Stafford, 114 A. 747, 96 N.J.Law 
280. 

86. Conn.—Zenik v. O’Brien, 79 A.2d 
769, 137 Conn. 692—McNulty v 

Sherman Realty Corp., 194 A. 726, 
123 Conn. 335—Zint v. Wheeler, 
169 A. 52, 117 Conn. 484. 

Ga —Sarman v. Seaboard Air Line 
Ry. Co., 126 S.E. 891, 33 Ga.App 
316. 

Ill.—222 East Chestnut St. Corp. v. 
Murphy, 60 N.E.2d 460, 326 Ill.App. 
392. 

Mo.—Holman v. Metropolitan Life 
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Ins. Co., 98 S.W.2d 843, 231 Mo. 
App. 230. 

N.M—Bunton v. Hull, 177 P.2d 168, 
51 N.M. 6. 

N.C.—Lane v. Paschall, 164 S.E. 626, 
199 N.C. 364. 

I Tex—Isbell v. Lennox, 296 S.W. 920, 

I 116 Tex. 522. 

Vt—Cameron v. Joslyn, 90 A 793, 
88 Vt. 86. 

Wash.—Hansch v. Hackett, 66 P.2d 
1129, 190 Wash. 97. 

4 C.J. p 767 note 10. 

87. Ark.—Johns v. Hudson, 84 S.W. 
2d 760, 182 Ark. 1162. 

Colo.—Belcaro Realty Inv, Co. v. 
Norton. 87 P.2d 1114, 103 Colo. 485 
—Ph. Zang Co. v. Reilly, 12 P 2d 
352, 91 Colo. 101—City and County 
of Denver v. Willson, 254 P. 163, 
81 Colo. 134. 

Conn.—Harris v. Clinton, 112 A.2d 
886, 142 Conn. 206—Leverone v. 
City of New London, 173 A. 108, 
118 Conn. 463. 

Ill.—Department of Public Works 
and Buildings v. Pittman, 189 NE. 
491, 365 in 482. 

Iowa—Jettro v. Healy, 60 N.W.2d 
541, 245 Iowa 294—Cheney v 

Stevens, 166 N.W. 218, 173 Iowa 
288 

Ky.—Edmonds v. Hensley, 240 S W. 
2d 631 

Me —Bouchard v. Dirlgo Mut. Fire 
Ins. Co, 96 A. 244. 114 Mo. 361. 
Minn —Donea v. Massachusetts Mut. 
Life Co., 19 N.W 2d 377, 220 Minn. 
204. 

N J.—Tornaquindici v. Bocchlcchio, 
78 A 2d 121, 11 NJ.Super. 179. 

Okl.—A & A Cab Operating Co. v. 

Drake. 192 P 2d 1004, 200 Okl. 229. 
Or—Fahlstrom v. Denk. 23 P.2d 326, 
143 Or. 614. 

Va —Acme Markets v. Remschel, 24 
SE.2d 430, 181 Va. 171. 

Wash.—Cannon v. City Electric A 
Fixture Co., 290 P 828, 168 Wash. 
66—Fogarty v. Northern Pac. Ry. 
Co., 147 P. 662, 86 Wash. 90, L.R.A. 
1916C 803. 

4 C.J. p 767 note 11. 

Abseaoe of timely objection 
Iowa.—Hunt v. Breneman, 45 N.W.2d 
138, 241 Iowa 1276. 

Defeotiv# objections 

Where defendant made elaborate 
objections to instruciions submitting 
issues of law to jury, even though 
objections may have been defective, 
it could not be Inferred that matter 
was referred to jury by consent of 
parties under statute permitting is¬ 
sue of law to be referred on consent. 
Mont.—Sample v. Murray Hospital, 
62 P.2d 241, 103 Mont. 196. 

88 . Mo.—Bianchetti v. Luce, 2 S.W. 
2d 129. 222 Mo.App. 282. 

Presumptions on directed verdict see 
supra 8 1569(6). 
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given instruction is supported by the evidence, will 
consider only the evidence favorable to the party 
prevailing in the lower court,2* and in its most fa¬ 
vorable light.20 If there is proper evidence to sus¬ 
tain an instruction the appellate court will not as¬ 
sume that it was based on improper evidence.^i 

Although an instruction is shown to be erroneous, 
if it is not clear whether or not it was given, the 
appellate court will presume that the lower court did 
not give it .22 If, however, a judge certifies to giv¬ 
ing a specific erroneous instruction, and the charge 
in the record does not contain it, but contains a cor¬ 
rect instruction on the same subject, both will be 
deemed to have been given.*® An incorrect state¬ 
ment of the issues may be presumed to have been 
an inadvertent mistake which would have been cor¬ 
rected by the trial court had the point been properly 
raised,*^ but it has been held that the appellate court 
will not assume that a mistake in an instruction is 
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simply a typographical error in the absence of any¬ 
thing to justify such assumption.*® 

If only one objection to an instruction is raised 
in the appellate court, it will be presumed that it was 
the only objection made in the court below.*® 

b. Oompliance with Formal Beauirementa 

In tha absence of a violation of a statute reoulatlng 
the giving of instructions, the trial court is generally 
presumed to have observed all formal requirements in 
charging the Jury. 

Although where a statute regulating the giving 
of charges to the jury is violated, error must be 
presumed,*®-®® it will usually be presumed, in the 
absence of a showing, to the contrary, that the trial 
court observed formal requirements in charging the 
jury.*7 There is a presumption that the court prop¬ 
erly submitted the proposed charges to the parties,** 
or properly reduced the oral charges to writing.** 


29. Mo.—Toung* v. New York, C & 
St. L. Ry. Co, 291 S.W.2d 64— 
Wright V. Spleldoch. 193 S.W.2d 42, 
354 Mo. 3 076—Bootee v. Kansas 
City Public Service Co.. 183 S W 2d 
892, 353 Mo. 716—Rothe v. Hull, 
180 SW.2d 7, 362 Mo 926—Poague 
V. Kurn, 140 S.W 2d 13. 346 Mo. 
153. 

Dipaoli V. Langemann, App, 192 
SW2d 35—Billingsley v. Kansas 
City Public Service Co., App., 191 
S.W.2d 331—Blunk v. Snider, App , 
129 SW.2d 1075. quashed in part 
on other grounds State ex rel Sni¬ 
der V Shaln, 137 S.W 2d 527. 345 
Mo 950—Cross v. Wears, App., 67 
S.W 2d 517. 

30. Ill —Starck v. Chicago & N. W. 
Ry. Co., 123 NE.2d 826, 4 I11.2d 
616. 

Mo—Palmer v. Lasswell, 287 S W 2d 
822—Bunch V. Mueller. 284 S.W.2d 
440—Welch v. McNeely, 269 S.W. 
2d 871—Rhinelander v. St Louis- 
San Francisco Ry. Co, 267 S.W 2d 
655—LeGrand v. U-Drive-It Co., 
247 S W.2d 706—Evans v. Farmers 
Elevator Co, 147 S.W 2d 693, 347 
Mo 326—Moffett Bros & Andrews 
Commission Co. v. Kent, 5 S.W.2d 
395. 

Belveal v. H B. C. Development 
Co, App., 279 SW2d 545—Shelley 
V. St. Louis Public Service Co., 
App., 279 S.W 2d 182—Alwood v 
St. Louis Public Service Co., App., 
238 S.W.2d 868—Detmer v. Miller, 
App., 220 S.W 2d 739—Smith v. Chi¬ 
cago, R. I. & P. Ry. Co., App, 71 
S.W.2d 842. 

Pa.—Clee v. Brinks, Inc., 6 A.2d 887, 
135 Pa.Super. 346. 

Court oaauot Msumo oontroverted 
facts 

Court of appeals cannot, after ver¬ 
dict for plaintiff, view evidence in 


light most favorable to plaintiff in 
passing on language of an Instruc¬ 
tion, since the court cannot, therein, 
assume controverted facts. 

Mo.—Buck V. Radclilf Motor Co., 126 
SW.2d 888, 233 Mo App. 760. 
Evidence considered true 
Arlz—Southern Pac. Co. v. Baca. 268 
P.2d 968, 77 Ariz. 173. 

Flalntlir*s and defendant’s point of 
view 

In passing on adequacy of instruc¬ 
tions in negligence action, in which 
plaintiff was successful, the supreme 
court was not required to view evi¬ 
dence in light most favorable to 
plaintiff, but instructions would have 
to deal with evidence from defend¬ 
ant’s point of view as well as that 
of plaintiff. 

Vt,—Levey v. Hall, 120 A.2d 568, 119 
Vt. 143. 

31. Colo.—Stewart v. Breckenridge, 
169 P. 543, 69 Colo. 108. 

32. Arlz.—Southwest Cotton Co. v. 
Clements, 213 P. 1006, 26 Ariz. 124, 
rehearing deni*ed 215 P. 156, 25 
Ariz. 169. 

Poru of verdict 

Where record sets out two ver¬ 
dicts, returned by Jury in proper 
form for plaintiff on his petition and 
against corporate defendant on its 
counterclaim, and does not show 
submission of, or failure to submit 
any other form of, verdict, court of 
appeals cannot assume that trial 
court failed to submit a form of ver¬ 
dict for defendant on plaintiff’s peti¬ 
tion. 

Mo.—E. C. Robinson Lumber Co. v. 
Cottonseed Delinting Corp., App., 
207 S.W.2d 63. 

I 33. Ga.—Grooms v. Grooms, 81 S.E. 
I 210, 141 Ga. 478. 
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34. Or—Rekdahl v. Cheney, 293 P. 
412, 134 Or. 261. 

S.C —Finer v. Standard Oil Co. of 
New Jersey, 161 SE. 604, 163 S.C. 
302. 

35. Tenn—John Gerber Co v Smith, 
263 S.W. 974, 150 Tenn 256. 

36. Ark.—Moline Timber Co. v. Mc¬ 
Clure, 266 S.W. 301, 166 Ark. 364. 

36.50 Tex.—Consolidated Underwrit¬ 
ers V. Ruff, Civ App., 164 S.W.2d 
650, error refused. 

37. Ala.—Salter v. Carlisle, 90 So. 
283, 206 Ala. 163. 

Mo —Bondurant v. Brotherhood of 
American Yeomen, App, 199 S.W. 
424. 

4 C.J. p 767 note 13. 

38. Cal.—Ramos v. Service Bros., 5 
P.2d 623, 118 C.A. 432. 

Tex—Cleveland State Bank v Turn¬ 
er, Civ App, 278 SW. 1107—Fort 
Worth & D C. Ry Co. v. Amason, 
Civ.App., 239 SW. 369. 

Statutory duty 

Under a statute which requires re¬ 
quested instructions to be presented 
to the court and submitted to the op¬ 
posing counsel, it is for the court, 

I and not the party making the re¬ 
quest, to submit them to opposing 
counsel, and it will be presumed that 
the court performed its dut>. 

Tex.—Sanger v. First Nat. Bank, Civ. 
App., 170 S.W 1087. 

39. Wash.—Collins v. Terminal 

Transfer Co., 168 P. 174, 98 Wash. 
697. 

Xustruotions prssumsd oral 

Where the record did not show that 
a request for written instructions 
was made, the presumption was that 
the instructions were orally made and 
taken down by the court reporter, 
and appeared only in the reporter’s 
transcript which had been stricken. 


6 C. J.S.—76 
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When the record shows a memorandum in ac¬ 
cordance with a statute requiring the court by writ¬ 
ten memorandum at the close of the instructions to 
indicate the instructions given and refused, but fails 
to show the time of making it, it will be presumed 
that the court performed its duty and made the mem¬ 
orandum in time.^® If, however, no such memoran¬ 
dum appears in the record it will be presumed from 
its absence that none was prepared.^i 

It will not be presumed, simply because appellant’s 
bill of exceptions fails to show that he did not waive 
compliance with a statutory requirement that the 
charge be prepared and read to the jury before ar¬ 
gument, that such requirement was waived.^2 

c. Requests and Rulings Thereon 

Generally, the burden It on the appellant to show 


that the trial court erred In refuting requettt for In- 
ttruetlont, and all pretumptlont will be Indulged In favor 
of the correctnett of the rulingt of the trial court on 
tuch requettt. 

As a rule the burden is on appellant to show that 
the trial court erred in refusing to give requested 
instructions ;*2.60 if there is nothing shown to the 
contrary, the appellate court will make all rea¬ 
sonable presumptions in favor of the correctness of 
the rulings of the trial court on requested instruc¬ 
tions,^* and will refuse to make any presumption 
which would establish error therein.^^ Further¬ 
more, in the absence of a showing, to the contrary, 
it will be presumed that the court gave to a party 
an opportunity to request additional instructions.^* 

In favor of the refusal of a request it may be pre¬ 
sumed that the request was not made in time and 
that the refusal was based on that ground;^* that 


Arl*.—McGlnty v. Bass, 12 P.2d 283, 
40 Ariz. 38U. 

40 . Ind —Morgan Const Co. v. Du- 
lin. 109 N.E 960. 184 Ind. 652. 

41 . Ind.—Morgan Const. Co. v. Du- 
lin, supra. 

42 . Tex —International & Q. N. Ry. 
Co V. Parke, Civ.App., 169 S.W. 
397. 

42.50 Cal—Adams v. Warren, 53 P. 

2d 780, 11 C.A.2d 344. 

<3a.—Powell v. Crowell, 11 S.E 2d 918, 
63 GaApp. 890—Dixon v. Evans, 
193 SE. 470, 56 GaApp. 583. 

Mass—Growers Outlet v. Stone, 131 
N.E.2d 210, 333 Mass. 437. 

43 . Ark.—Covill v. Gerschmay, 224 
SW. 609, 145 Ark 269 

•Ga.—Ashley-Price Lumber Co. v. 

Henry, 98 S.E. 185, 23 Ga.App. 93 
Ill —Swanson v. Chester Johnson 
Elec. Co., 125 N.E 2d 304, 5 Ill App. 
2d 175. 

Ind.—Block v. Bleck, 07 Ind. 73— 
Abrams v. Smith, 8 Blackf. 95. 
Mass.—Rooney v. Porter Milton Ice 
Co., 176 N.E. 485, 275 Mass. 264— 
Whitman v. Fournier, 125 N.E. 303, 
233 Mass. 154. 

Mo.—Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851. 

N J.—Patterson v. Surpless, 151 A. 
754, 107 N.J.Law 306, 74 A L R. 
841. 

S.C.—Union Bleaching & Finishing 
Co. V. Barker Fuel Co., 117 S.E. 
735, 124 S.C. 458. 

Tex.—Swann v. Mills, Civ.App, 219 
S.W. 850, dismissed for want of ju¬ 
risdiction—First State Bank of 
Amarillo v. Cooper, Civ.App., 179 
S.W. 295. 

4 C.J. p 767 note 14. 

Gonstrnotioa of rsoord 

That part of the record tending to 
justify defendant's refused instruc¬ 
tion must be construed reasonably 
but most strongly for plaintilC. 


Vt.—Hanley v. Town of Poultney, 136 
A. 713, 100 Vt. 172, 54 A L.R. 371 

44. Mass.—Levine v. Cohen, 126 N 
E. 660, 235 Mass. 446. 

Mo—Pile V. Bank of Flemlngton, 173 
SW. 60. 187 Mo App. 61. 

4 C.J. p 767 note 16. 

Presumptions not indulged 

(1) In negligence action, court 
would not assume that defendant's 
given instruction on negligence which 
omitted portion of definition of con¬ 
tributory negligence, received special 
emphasis, either from its position 
with relation to the remaining in¬ 
structions or because of its wording. 
Ark.—^Hearn v. East Tex. Motor 

Freight Lines, 241 S.W.2d 259, 219 
Ark. 297. 

(2) Trial court should not be pre¬ 
sumed to have gone beyond the is¬ 
sues made by the parties in giving 
instructions proposed by plalntifT. 
Cal.—Vaughn v. Jonas, 191 P.2d 432, 

31 C.2d 687. 

45. Iowa —^Kerns Bros v. Delacy, 
186 N.W. 774, 193 Iowa 10. 

Waiver of ezoeptious presumed 
Where record showed that, after 
objection to portion of charge, court 
further instructed jury relative to 
same matter at defendant's request 
and that no objection was made 
thereto, any exception would be pre¬ 
sumed waived. 

N.H.—Brunolle v. Nashua Bldg. & 
Loan Ass'n, 64 A.2d 315, 95 N.H. 
391. 

46. Ala.—Hines v. Laurendine, 84 
So. 780, 17 Ala.App. 350. 

Ind.—Folsom v. Buttolph, 148 N.E. 

268, 82 Ind.App. 283. 

Tenn.—Toomey v. Gold, 12 Tenn.App. 

80 . 

Prssumptiou altered bj statute 

Where the requested charges bear 
the indorsement “Refused," signed 
by the trial judge under Rev.St. art 
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1974, as amended by Acts 35th Leg. 
(1917) c 177 (Vernon’s Clv.St.Annot. 
Suppl.[1918] art 1974), they consti¬ 
tute the bill of exceptions, and by 
the mandatory terms of the statute 
it is conclusively presumed that ap¬ 
pellant presented his charges at the 
proper time, and excepted to the 
refusal by the court to give them 
Tex—Bishop v. Millers' Indemnity 
Underwriters, Civ.App., 254 S W. 
411. 

Timelluess showu by bill of ezeep- 
tioas 

(1) No such presumption arises 
where the bill of exceptions shows 
that the requests were presented in 
due season. 

Ala—Central of Georgia Ry. Co v. 
Courson, 65 So. 698, 10 Ala.App 
581. 

(2) A recital in a bill of excep¬ 
tions, following a statement that the 
foregoing was all the evidence, of a 
written requested charge which was 
refused, suflflciently showed that it 
was presented before the Jury re¬ 
tired and there was no presumption 
that it was not presented at the 
proper time. 

Ala—Central of Georgia Ry. Co. v. 
Courson, 65 So. 179, 186 Ala. 155. 

Xu California 

(1) It must be presumed on ap¬ 
peal that instruction complained of 
was served on adverse party before 
the taking of testimony as required 
by statute. 

Cal.—Vaughn v. Jonas, 191 P.2d 432, 
31 C.2d 687. 

Nungaray v. Pleasant Val. Lima 
Bean Growers & Warehouse Ass’n, 
300 P.2d 286, 142 C.A.2d 663—Oh- 
ran v. Yolo County, 104 P.2d 700, 
40 C.A.2d 298. 

(2) Notation on margin of instruc¬ 
tion “Plaintiff’s Last Clear Chance 
left with Clerk Wed. Eve." did not 
substantially comply with require- 
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the subject matter of a requested instruction made 
the refusal thereof proper where it was lost and 
did not properly appear in the record that there 
was no evidence to support the requested instruc¬ 
tion, as discussed infra subdivision e of this section, 
or, where the instructions given are not shown, that 
they fully and properly covered the point raised by 
the requested instruction, infra subdivision d. 

When a prayer for an instruction has been grant¬ 
ed it will be presumed that the instruction an¬ 
nounced the law applicable to the facts from the 
viewpoint of the party making the request, giving 
them their strongest probative value in his favor.**^ 

Invited error. If the trial court erred in giving 
one instruction, it will sometimes be presumed that 
the error was invited by error in another instruc¬ 
tion which was requested;^® but where none of the 
instructions tendered by appellant and refused by 
the court is in the record the appellate court will not 
presume that any error in the instructions of the 
court may have been invited by instructions request- 
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ed by appellant,®® 

Making of request. Where the record fails to 
show that any request was made, it may be pre¬ 
sumed that the instructions were given by the court 
of its own motion and without request but it will 
be presumed that request was made when so required 
by statute,®^ or where an instruction was given as a 
requested instruction.®® Furthermore, it is some¬ 
times held that if it does not appear by whom in¬ 
structions were requested it will be presumed that 
they were requested by appellant so that he cannot 
complain thereof even though they were not cor- 
rect.®4 There is a presumption that several special 
requests for instructions are offered as a series, and 
if one is erroneous all may be refused.®4.5 

Presumptions as to whether instruction given or 
refused. According to some authorities, it will be 
presumed, in the absence of a showing to the con¬ 
trary, that the instructions appearing in the record 
and stated to have been given were the only ones 
given,®® and it will not be assumed that other in¬ 


men t of statute that proposed in¬ 
struction tardily delivered to judKo 
may be disregarded if judge writes 
on margin of instruction fact that 
he refused to consider Instruction 
for reason that requirements of stat¬ 
ute were disregarded, and it would 
be presumed that instruction was re¬ 
fused on merits. 

Young V. Carlson, 276 P.2d 23, 128 
C.A 2d 743. 

47. Ky—Ison’s Adm’r v, Cornett, 
197 SW. 1060, 177 Ky. 514, 

48. Ark—Scullin v Newman, 191 S 
W. 922, 127 Ark 227. 

49. Mo.—Allen v. Quercus Lumber 
Co., 157 SW. 661, 171 Mo App. 492, 

Tex—Nagle v. Simmank, 116 S W. 
862, 54 Tex.ClvApp. 432. 

Error in the main charge of the 
court not presumed invited by re¬ 
quested charge. 

Tex —Southern Pac. Co. v. Green, 
Com.App., 280 S.W. 198. 

60. Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 
772, 71 Ind.App. 10. 

Burden on appellee to show requests 
Inviting error 

Appellant, complaining of an in¬ 
struction given, is not required to 
include in the record the instructions 
tendered by him, but refused by the 
court, it being incumbent on appel¬ 
lee, in order to Justify instruction 
given on the ground of invited in¬ 
struction, to have instructions ten¬ 
dered by appellant brought into the 
record. 

Ind.—Indianapolis & Cincinnati Trac¬ 
tion Co. V. Senour, supra. 


51. Ky—Morgan’s Adm’r v. Louis¬ 
ville & N. R. Co, 263 S.W. 35, 203 
Ky. 640. 

4 C.J. p 768 note 19. 

52. Ala.—Bohannon v. Sandlin, 135 

So. 684, 223 Ala 335. 

4 C.J. p 768 note 20. 

53. Ala.—English v. McNair, 34 Ala. 
40. 

54. Cal.—Lynch v. Birdwell, 285 P. 
2d 919, 44 C 2d 839—Deevy v. Tas- 
si, 130 P.2d 389, 21 C 2d 109. 

Davis V. Sturgis, 299 P.2d 408, 
142 C.A 2d 840—Fields v. City of 
Oakland, 291 P.2d 146, 137 C.A.2d 
602—Griffln v. Williamson, 290 P. 
2d 361, 137 C.A.2d 308—Smith v. 
Pellissler, 286 P.2d 66, 134 C.A.2d 
662—In re Weber’s Estate, 247 P.2d 
939, 113 C.A.2d 160—Quirk v. City 
and County of San Francisco, 232 
P.2d 893, 106 C.A 2d 86—Connor v. 
Pacific Greyhound Lines, 232 P.2d 
500, 104 C.A.2d 746—Kantlehner v. 
Blsceglla, 226 P 2d 636, 102 CA.2d 
1—^Alexander v. McDonald, 196 P. 
2d 24, 86 C.A.2d 670—Blythe v. 
City and County of San Francisco, 
188 P.2d 40, 83 C.A.2d 126—Dodds 
V. Stellar, 175 P,2d 607, 77 C.A.2d 
411—In re McGivern’s Estate, 168 
P.2d 232, 74 C.A.2d 160—Leenders 
V. California Hawaiian Sugar Re¬ 
fining Corp, 139 P.2d 987, 69 C.A. 
2d 752—Whitfield v. Debrlncat, 123 
P.2d 691, 60 C.A.2d 389—Forbes 
V. Mattos, 96 P.2d 166, 36 CA.2d 
481—Buckley v. Shell Chemical 
Co., 89 P.2d 463, 32 C.A.2d 209— 
Ketcham v. Modesto Irr. Dlst., 26 
P.2d 876, 136 C.A. 180—Fitzgerald 
V. Quinn, 21 P.2d 666, 131 C.A. 467 
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—Perl V. Cullcy, 14 P 2d 859. 12* 
C.A. 602—Knight v. Go.«;^plln, 12 P. 
2d 454, 124 C A. 290—Cleveland v. 
PetruBich. 3 P 2d 384, 117 C A 71— 
Murray v. Kunde, 267 P 168, 91 
C A. 440—Shaver v. I’nit(‘d Parcel 
Service. 266 P 606, 90 C A. 764— 
Wittmann v. Whittingham, 269 P. 
63, 85 C.A. 140—Flnkelsteln v. Cos¬ 
grove, 266 P. 608. 83 C A. 201— 
Shannon v. Calmus, 234 P. 107, 70 
CA. 652. 

N.C—Carruthers v. Atlantic & Yad¬ 
kin Ry. Co., 11 SE 2d 157, 218 N.C. 
377. 

4 C.J. p 768 note 22. 

Bequest for Instructions on all de- 
fenses desired 

In determining correctness of in¬ 
struction hypothesizing plaintiff's re¬ 
covery, it would be piesumed that 
defendant requested instructions on, 
all defenses ho desired. 

Mo.—Lanlo v. Kansas City Public 
Service Co., 162 S.W.2d 862. 

54.5 Ohio —Pugh v. Akron-Chicago 
Transp. Co, 28 N E.2d 1016, 64 
Ohio App 479, affirmed 28 N.E.2d 
601, 137 Ohio St. 164. 

55. Ky.—Byrd v. Central Kentucky 
Tract. Co., 125 S.W. 174, 136 Ky. 
766. 

4 C.J. p 768 note 23. 

Oral Instructions 

In absence of record showing that 
trial court instructed Jury orally by 
supplementing written Instruction, as 
contended by appellant, appellate 
court will presume that instruction 
was given as written. 

Ind.—Mitchell v. Godsey, 32 N.E.2d 
746, 109 lnd.App. 399. 
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structions were given,5® even though they were re¬ 
quested and are set out in the record.®^ Other cases 
hold that requested instructions appearing in the 
record and not shown to have been given or refused 
will be presumed to have been given,®® and will not 
be presumed to have been presented and marked 
refused,®®-® especially where they are necessary to 
support the judgment,®® or where no exception was 
taken to their refusal.®® When the lower court, 
during the course of the trial, has ruled that the jury 
should not consider a particular question it will be 
presumed that the court, if requested, so instructed 
the jury in the final written charge.®i 

Evidence or allegations. In passing on a ruling 
on a requested instruction, the appellate court will 
assume the truth of the evidence or allegations tend¬ 
ing to warrant the instruction,®® and will review 
the evidence in the light most favorable to the party 
requesting the instruction, indulging every reason- 


*able inference in favor thereof.®®*® However, the 
appellate court will not infer a fact therefrom for 
the purpose of putting the trial court in error;®* 
and in reviewing a ruling rejecting a prayer that 
there was no legally sufficient evidence to support 
the opposing party^s case the appellate court will 
assume the truth of all evidence tending to support 
such party's contentions, together with all such in¬ 
ferences as may naturally and legitimately be drawn 
therefrom.®* 

d. Instrnctions Not in Eecord 

Particularly where no exceptiona were taken to the 
charge and no error wae aaaigned, If the fnttructions do 
not appear In the record it will be preeumed by the appel¬ 
late court that they were proper and eufflclent. 

Where the instructions given by the court are 
not properly presented to the appellate court, it 
must be presumed that proper and full instructions 
were given,®® and that these instructions were suffi- 


66. Ark —Bourland v. McKn1s:ht. 96 
SW. 179, 79 Ark. 427, 4 L.R.A., 
N.S., 698 

4 C.J. p 768 note 24. 

67. Tex—White Sewing: Mach. Co. 

V. Sneed, Civ App., 174 S.W. 960. 
4 C.J. p 768 note 25. 

68 . S D —Myers v Longrstaff, 84 N. 

W. 233, 14 SD. 98. 

6R8 Ill.—Tir v. Shearn, 119 N.E 
2d 406, 2 111 App 257. 

69 . Ala—Donnell v. Jones, 17 Ala. 
689, 52 Am.D. 194. 

W.Va.—Hood V. Maxwell, 1 W.Va. 
219. 

Wyo.—Hogan v. Peterson, 69 P. 162, 
8 Wyo 549. 

6a W.Va.—Hood V. Maxwell, 1 W. 
Va. 219. 

61. Colo.—Capitol Syndicate v. 
Green, 230 P. 1007, 76 Colo. 815. 

62. Aria.—Trauscht v. Liamb, 270 P. 
2d 1071, 77 Aria 276—Casey v. 
Marshall, 168 P.2d 240, 64 Aria. 232, 
rehearing denied 169 P.2d 84, 64 
Aria. 260. 

Cal.—Morris v. Pacifle Electric Ry. 

Co., 43 P.2d 276, 2 C.2d 764. 

Ky.—^A. Arnold & Son Transfer & 
Storage Co. v. Welslger, 6 S.W. 2d 
1084, 224 Ky. 659. 

Md.—Hambleton Sc Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 
Md. 318. 

Mo.—Toburen v. Carter, 273 S.W.2d 
161. 

Sammons v. Kansas City Public 
Service Co., App., 179 S.W.2d 620 
—Stephens v. City of El Dorado 
Springs. 171 S.W. 657, 186 Mo.App. 
464. 

K.Y.—Madison Costume Co. v. Gold¬ 
berg. 191 N.Y.S. 223, 198 App.Div. 
896. 


N.C—Dixon v. Green, 100 S.B. 262, 
178 N.C. 205. 

4 C.J. p 768 note 17. 

Assomptloii that refused lastraotioBi 
would have resulted la favorable 
verdict 

In determining whether or not the 
instructions given are correct, the 
supreme court must assume that the 
jury might have believed the evi¬ 
dence on which the refused instruc¬ 
tion favorable to the losing party 
was predicated, and that if a cor¬ 
rect instruction had been given the 
Jury might have rendered a verdict 
In favor of the losing party. 

Arlz —Bryan v. Southern Pac. Co., 
286 P.2d 761, 79 Arlz. 263. 

Cal.—O’Meara v. Swortflguer, 214 P. 
976, 191 C. 12. 

Vernon v. Owl Truck & Const. 
Co., 290 P.2d 603, 137 C.A.2d 437— 
Cole v. Ridings, 212 P.2d 597, 95 
C.A.2d 136. 

62.6 Ala.—Mobile City Lines, Inc. v. 

Hardy. 86 So.2d 393, 264 Ala. 247. 
Arlz.—Trauscht v. I^mb, 270 P.2d 
1071, 77 Arlz. 276—Casey v. Mar¬ 
shall, 168 P.2d 240, 64 Ariz. 232, re¬ 
hearing denied 169 P.2d 84, 64 Arlz. 
260. 

Cal.—^Daniels v. City and County of 
San Francisco, 256 P.2d 785, 40 C. 
2d 614—Bonebrake v. McCormick, 
216 P.2d 728, 36 C.2d 16. 

WUbur V. Cull, App., 302 P.2d 
41—Mason v. Hart, 296 P.2d 28, 
140 C.A.2d 349—Jones v. Gilland, 
290 P.2d 329, 137 C.A.2d 486—Mil¬ 
ler V. Jensen, 290 P.2d 62, 137 C. 
A.2d 251—^Zanon v. Moher, 288 P.2d 
697, 136 C.A.2d 848—^Young v. Carl¬ 
son. 276 P.2d 23, 128 C.A.2d 748— 
Summers v. Randall, 266 P.2d 217, 
123 C.A.2d 113—Rozzen v. Blumen- 
feld, 265 B.2d 850, 117 CA.2d 286— 
Erwin V. Conroy, 253 P.2d 762, 116 
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C.A.2d 466—Hopkins v. Carter, 241 
P.2d 1063, 109 C.A.2d 912—Brown 
V. McCuan, 132 P.2d 838, 56 C.A.2d 
35. 

Conn.—Hancock v. Pinch, 9 A.2d 811, 
126 Conn. 121. 

Fla—^Williams v. Sauls, 9 So.2d 369, 
161 Fla. 270. 

Mo.—Banks v. Koogler, 291 S W.2d 
883—Ferguson v. Betterton, 270 S. 
W2d 766, 364 Mo. 997—Colvin v. 
Mills, 232 SW.2d 961, 360 Mo. 1181 
—Hose V St. Louis Public Serv¬ 
ice Co., 205 S W.2d 669. 

Kulcngowski v. Withlngton, 
App., 222 S.W. 2d 679—Riley v. 
Young. App., 218 SW.2d 806. 
Pacts favorable to uonrsquesting 
party 

On appeal from a Judgment for 
defendant a charge given at defend¬ 
ant’s request must be considered in 
the light of the facts most favor¬ 
able to plaintiff. 

Ala.—McCloud v. Williams, 60 So.2d 
339, 257 Ala. 611. 

63. D.C.—Crandell v. Classen, 25 
App.D.C. 6. 

4 C.J. p 768 note 18. 

64. Md—Kirby v. Porter, 126 A. 41, 
144 Md. 261—Commonwealth Bank 
of Baltimore v. Goodman, 97 A. 
1006, 128 Md. 452—Colmary v. Pan¬ 
ning, 92 A. 1046, 124 Md. 548. 

65. Ark.—Strickland v. Quality 
Bldg. & Sec. Co, 249 S.W 2d 557, 
220 Ark. 708—De Soto Life Ins. Co 
V. Jeffett, 207 S.W.2d 743, 212 Ark 
798—De Soto Life Ins. Co. v. Jef¬ 
fett. 196 S.W.2d 243, 210 Ark. 371 
—Peoples Loan & Investment Co. 

V. Whittle, 166 S.W.2d 1013, 206 
Ark. 35—Hawkins v. Brewer, 167 S. 

W. 2d 769, 208 Ark. 600—Andrews 
V. Johnson, 166 S.W.2d 681, 202 
Ark. 1116—Mutual Benefit Health 
Sc Accident Ass’n v. Arrington, 140 



& C.J.S. 

S.W.Zd 427, 200 Ark. 701—Commer¬ 
cial Credit Co. V. Childs, 187 S.W. 
2d 260, 199 Ark. 1078, 128 A.L.B. 
726—Southwestern Bell Tel. Co. v. 
Matlock, 111 S.W.2d 600, 196 Ark. 
169—Burns v. Warren, 109 S.W.2d 
432, 194 Ark. 1155—Sallba v. Alll- 
«on, 96 S.W.2d 448, 192 Ark. 1021— 
£3rman v. Thomason, 285 S.W. 
£4, 149 Ark. 669—Forest City Box 
Co. V. Latham, 222 S.W. 706, 144 
Ark. 461—School Dlst. No. 86 of 
Hot Springs County v. Gardner, 
219 S.W. 11, 142 Ark. 667—Thomp¬ 
son V. Wilhite, 198 S.W. 271, 131 
Ark. 77—Westchester Fire Ins. Co. 

V. Smith, 193 S.W. 276, 128 Ark. 92 

—Jaggers v. Graham, 191 S.W. 233, 
126 Ark. 606—Crigler v. Sloss, 186 
S.W. 86, 124 Ark. 699—Schmel- 

zel V. Bradford, 183 SW. 771, 122 
Ark. 611—Meyer v. Holland, 171 S. 

W. 893, 116 Ark. 271. 

Cal.—Brokaw v Black-Foxe Military 
Institute, 231 P 2d 816, 87 C.2d 
274—In re Allen’s Estate, 171 P. 
686, 177 C. 668. 

Thomas v. Laguna, 248 P.2d 929, 
113 C.A.2d 657—Toomes v. Nunes, 
76 P.2d 94, 24 C.A.2d 396—Goldman 
V. Dahlberg. 249 P. 636, 79 C.A 
380—Abrahams v. Hammel, 180 P. 
41, 40 C.A. 11—Dilger v Whittier, 
164 P. 49, 33 C.A. 15—Robinson v. 
Smith-Booth-Usher Co., 164 P. 29, 
32 CA. 735. 

Colo —Neef Bros. Brewing Co. v. 

Krottor, 160 P. 1039, 62 Colo 102 
Conn —Mercier v. Naugatuck Fuel 
Co., 95 A 2d 263, 139 Conn. 521— 
Brower v Perkins. 68 A.2d 146, 135 
Conn. 675—Smith v L. & S. Corp , 
48 A 2d 239, 133 Conn. 106—Lisa 
V. Yale University, 191 A 346, 122 
Conn. 646. 

Fla—Sullivan v. Arbuthnot, 200 So. 
703, 146 Fla. 276—J. R Watkins 
Co. V. Eatmon, 191 So. 199, 140 
Fla 144. 

Ga—Atlantic Coast Line R. Co. v. 
Hodges, 84 S.E.2d 711, 90 Ga.App. 
870 

Idaho—Adamson v. Mattson, 185 P 
553, 32 Idaho 493 

Ill—Lyons v Ranter, 120 N.E. 764, 
285 Ill. 336. 

J. Spencer Turner Co. v. Schwill, 
196 I11.APP 432. 

Ind.—International Harvester Co. of 
America v. McCarthy, 11 NE2d 
700, 104 Ind.App. 477—Central 

Amusement Co. v. Van Nostran, 
162 N.E. 183, 86 Ind.App. 476, re¬ 
hearing denied 164 N.E. 390, 86 
IndApp. 476. 

Iowa.—Doyle v. Dugan, 296 N.W. 128, 
229 Iowa 724. 

Kan.—Hill v. Leichliter, 211 P.2d 433, 
168 Kan. 85—Rlerson v. Southern 
Kansas Stage Lines Co., 69 P.2d 1, 
146 Kan. 30. 

Ky.—Meyers v. Monroe, 226 S.W.2d 
782, 812 Ky. 110—George v. 

Vaughan, 214 S.W.2d 386, 308 Ky. 
489—Sullivan v. Saylor, 132 S.W.2d 
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340, 279 Ky. 820—Cain v. Jones, 96 
S.W.2d 1098, 265 Ky. 89—Edge v. 
Sower, 82 S.W.2d 327, 269 Ky. 211 
—^Federal Union Life Ins. Co. v. 
Stengler, 82 S.W.2d 809, 269 Ky. 
156—Aud V. McAvoy, 197 S.W. 824, 
177 Ky. 380. 

Me —Rosa v. Diamond Match Co., 102 
A.2d 868, 149 Me. 360—Robinson v. 
Buswell, 169 A. 632, 131 Me. 491— 
Archibald v. Granite State Fire 
Ins. Co., 103 A. 162, 117 Me. 206 
—Staples V. Emery, 101 A. 721, 116 
Me. 606—^Archibald v. Queen Ins. 
Co., 99 A. 771, 115 Me. 664—Man¬ 
ufacturers* Nat. Bank v. Chabot & 
Richard Co., 96 A. 836, 114 Me. 614. 
Mass.—Davis v. Vermont Transit Co., 
134 N.E.2d 890—Reid v. Hathaway 
Bakeries. 132 N.E.2d 161, 333 Mass. 
485—Growers Outlet v. Stone, 131 
N.E.2d 210, 333 Mass. 437—Costa 
V. Krivitsky, 123 N.B.2d 616, 832 
Mass 98—Goldstein v. Katz, 91 N. 
E 2d 237, 326 Mass. 428—Ferris v. 
Turner, 70 N.B.2d 716, 320 Mass. 
656—Goltz V. Besarlck, 46 N.E.2d 
9, 313 Mas.«^. 14—^Klnnear v. Gen¬ 
eral Mills. 32 N.E.2d 263, 308 Mass. 
344—Curtin v. Benjamin, 26 N.E. 
2d 354, 306 Mass. 489, 129 A.L.R. 
433—Moccia v. Metropolitan Life 
Ins. Co., 25 N.E.2d 166, 805 Mass 
167—Ganley v. Lamson, 174 N E 
279, 274 Mass. 236—Hoffman v. 
Liberty Motors Co., 126 N.E. 846, 
234 Mass 437—Winslow v. New 
England Co-op. Soc., 114 N.E. 748, 
226 Mass. 676. 

Mich.—Hill V. Huston, 18 N.W 2d 820, 
311 Mich. 271. 

Mo —State ex rel. Sirkin & Needles 
Moving Co V. Hostetter, 101 S W. 
2d 50, 340 Mo 211. 

N H —Maxwell Ice Co. v, Brackett, 
Shaw & Lunt Co., 116 A. 34, 80 N. 
H 236. 

N.J.—Interstate Corrugated Box Co. 
V Steiger, 128 A. 607, 3 N.J.Misc. 
430. 

N.C—Harris v. Davis, 94 S.E.2d 649, 
244 N.C. 679—Hatcher v. Clayton, 
88 S.E2d 104, 242 N.C. 450—Todd 
V. Smathers, 76 S.B.2d 469, 238 N.C. 
140—Sessoms v. McDonald, 75 S. 
E.2d 904, 237 N.C. 720—Chambers 
V. Chambers, 71 S.E.2d 67, 235 N 
C. 749, rehearing denied 72 S.E.2d 
8, 236 NC. 766—Emery v. Lltltz 
Mut. Ins. Co., 46 S.E.2d 309, 228 
N.C. 632—Bell v. Brown, 42 S.E.2d 
92. 227 N.C. 319—Crone v. Fisher, 
27 SE.2d 642, 223 N.C. 635—Cato 
V. Hospital Care Ass’n, 17 S E 2d 
671, 220 N.C. 479—Growers Ex¬ 
change V. Hartman, 16 S.E 2d 398, 
220 N.C. 80—^Williams v. Thomas, 
14 S.E.2d 797, 219 N.C. 727—May¬ 
nard v. Holder, 14 S.E 2d 415, 219 
N.C. 470—O’Brlant v. Lee, 6 S.E. 
2d 836, 216 N.C. 807—Calhoun v. 
Nantahala Power & Light Co., 4 
S.E.2d 868, 216 N.C. 266—Daniel v. 
East Tennessee Packing Co., 3 S.E. 
2d 282, 216 N.C. 762—Everett v. 
Salsbury, 198 S.E. 668, 214 N.C. 819 j 
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-silver V. Skidmore, 195 S.E. 776, 
218 N.C. 281—Ledford v. Smith* 198 
S.B. 722, 212 N.C. 447—Debnam v. 
Town of Whltevllle, 191 S.B. 826* 
211 N.C. 618—^Exum v. Baumrind, 
188 S.B. 200, 210 N.C. 660—Parks 
V. Allen, 188 S.E. 100, 210 N.C. 668 
—Matthews v. Cheatham, 188 S.E. 
87, 210 N.C. 692—Miller v. Wood, 
187 S.E. 766, 210 N.C. 620—Jernl- 
gan V. Jemigan, 178 S.E. 687, 207 
N.C. 831—Hobbs v. Kirby, 171 S.E. 
94, 206 N.C. 238—Williams v. Row¬ 
land Lumber Co., 166 S.E. 866, 199 
N.C. 774—^West v. Fontana Mining 
Corporation, 160 S.E. 884, 198 N.C. 
160—Boswell v. Town of Tabor, 
146 S.E. 17, 196 N.C. 196—Street 
V. Ersklne-Ramsey Coal Co., 146 
S.E. 11, 196 N.C. 178—Thomas v. 
Raleigh-Charlotte Bus Line, 139 S. 
B. 701, 194 N.C. 798—Robinson v. 
J. B. Ivey & Co, 138 S.E. 173, 193 
N C. 806—^Woods v. North Carolina 
Public Service Co., 94 S E. 469, 174 
N.C. 697, 1 A.L.R. 942—Ford v. 
Stroud, 64 S.E. 1, 160 NC 362. 
Ohio.—^Verplanck v. Morgan, App., 90 
NE.2d 872. 

S.C.—Davenport v. Woodside Cotton 
Mills Co., 80 S.E.2d 740, 225 S.C. 
62—Morrow v. Evans, 76 S.E. 2d 
698, 223 S.C. 288—Webb v. Cook, 
96 SE. 290, 110 S.C. 231 
S.D—Platt v. Rapid City, 291 N.W. 
600, 67 S D. 245—Bottum v. Kamen, 
180 N.W. 948, 43 S.D 498—Och- 
senreiter v. Block, 173 N.W. 734, 
42 S.D. 161, 6 A.L.R. 456—Ander¬ 
son V. Anderson, 168 NW. 852, 41 
S.D. 32—Bordwell v. Mission Hill 
Tp., Yankton County, 166 NW. 229, 
40 S.D. 78—Thomson v. Meridian 
Life Ins. Co., Indianapolis, Ind., 162 
NW. 373, 38 SD. 670—Kennedy v. 
First State Bank of Wall, 162 N.W. 
152, 38 S.D. 497. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 226, 143 Tenn. 
312. 

Abbott V. Ledbetter, 1 Tenn.App. 
468. 

Wash.—Peasley v. Puget Sound Tug 
& Barge Co., 126 P.2d 681. 13 Wash. 
2d 486—^Warren v. W. W. Sheane 
Auto Co., 203 P. 372, 118 Wash. 213. 
Wis.—Post V. Thomas, 3 NW.2d 344, 
240 Wis. 619. 

4 C J. p 768 note 30. 

Zastmctioiui not abstracted are 

conclusively presumed correct. 

Ark.—Wynn Motel Hotel v. City of 
Texarkana. 230 S.W.2d 649, 217 

Ark. 314—Sloan v. Ayres, 189 S.W. 
2d 663, 209 Ark. 119—Myers v 
Bushmiaer. 146 S.W.2d 722, 201 

Ark. 664—Meyer v. Moore, 116 S.W. 
2d 1087, 196 Ark. 1114—Buschow 
Lumber Co. v. Ellis, 106 S.W.2d 
631, 194 Ark. 104—W. L. Nelson & 
Co. V. Rhea, 27 S.W.2d 996, 181 
Ark. 1146—Meyers Stores v. Wurz¬ 
burg Bros., 21 S.W.2d 969, 180 Ark. 
632—Hethcox v. Stewart, 10 S.W. 
2d 362, 178 Ark. 236—Georgia Mar- 
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§ 1560 APPEAL & ERROR 

ciently favorable to appellant,®® and sufficient to 
support the verdict.®^ Where all the instructions 
are not presented to the appellate court, it must be 
presumed that on all points other than those covered 
by the instructions before the appellate court the 
jury were correctly instructed,®® and that the case 
was not submitted on a theory other than that re¬ 
vealed by the instructions presented.®®-® This prin¬ 
ciple is especially applicable where no exceptions 
were taken to the charge or instructions given,®® no 
error was assigned®®-® or complaint otherwise made 
as to the charge or instructions.®® If, however. 


the record contains the evidence but not the instruc¬ 
tions, and the verdict is not sustained by the evi¬ 
dence, it will not be presumed, on appeal, that the 
jury were so instructed as to warrant the verdict.*^® 

In support of the refusal of requested instructions 
which correctly stated the law and might properly 
have been given it will be presumed by the appellate 
court that the substance of such requests was con¬ 
tained in other instructions that were given, where 
the record does not contain all the instructions given 
by the trial court,*^^ or where it does not show that 


ble Finishing Works v. Minor, 193 
S.W. 498, 128 Ark. 124. 

Ziost iastniotioas 

Where instructions given by the 
court are not copied in the record, 
but are lost, it must be presumed 
that they presented the whole law of 
the case, unless appellant waa en¬ 
titled to a peremptory Instruction. 
Ky.—Chipman v. Flege, 263 S.W. 348, 
203 Ky. 796. 

Waiver of oharge 

Court of civil appeals presumed 
that charge was waived by all par¬ 
ties where none was contained In 

record. 

Tex.—^Williams v. Hussell. Clv.App., 
112 S.W 2d 264. 

Admlssloa that party flads ao fault 
with oharge 

Appellant's failure to print all of 
charge by lower court constituted 

admission that he had no fault to 
And with charge except ruling for 
binding instruction in favor of added 
defendant. 

Pa.—^Murray v. Liavlnsky, 182 A. 803, 
120 Pa.Super. 392. 

66. Mass.—Tennien v. Chase, 87 N. 
E. 901, 201 Mass. 497. 

67. Conn.—Di Francesco v. Zurich 
General Accident & Liiabllity Ins. 
Co., 134 A. 789, 106 Conn. 162. 

68 . Ark.—MeSpadden v. Marshall, 
262 SW.2d 66, 221 Ark. 86—Fish¬ 
er V. Arkansas Power & Light Co., 
160 S.W.2d 969, 202 Ark. 433—Fries 

V. Phillips, 74 S.W.2d 961, 189 Ark. 
712. 

Cal.—Dilger v. Whittier, 164 P. 49, 
83 C.A. 16. 

Ga.—Shives v. Young, 67 S.E.2d 874, 
81 Ga.App. 80—Collins v. Harri¬ 
son, 100 S.E. 794, 24 Oa.App. 404 
—Corbin v. McCrary, 96 S.E. 446, 
22 Ga.App. 472. 

Ill.—Perry v. City of Waukegan, 206 
Ill.App. 109. 

Iowa.—Reardon v. Hermansen, 276 N. 

W. 6, 223 Iowa 1207—Hess v. 

Dicks, 184 N.W. 742, 192 Iowa 878. 

Kan.—^Drysdale v. Wets, 171 P. 668, 
102 Kan. 680. 

Mich.—Lewis v. Summers, 294 N.W. 
82, 296 Mich. 20. 

N.C.—In re Westfeldt’s Will, 126 S. 
E. 631, 188 N.C. 702. 


Pa.—Murray v. Lavinsky, 182 A. 803, 
120 Pa Super. 392. 

4 C.J. p 769 note 32. 

68.5 Kan.—Parnell v. Security Ele¬ 
vator Co., 268 P.2d 288, 174 Kan. 
643. 

DefeiLdant’s theory not submitted 

The appellate court would not pre¬ 
sume that jury was properly in¬ 
structed, although instructions 
granted below were not certified to 
the court, where it was apparent that 
defendant's theory was not submit¬ 
ted to the jury. 

Va —Paddock v. Mason, 48 S.E.2d 
199, 187 Va. 809. 

69. Ark.—Johns v. Hudson, 84 S.W. 
2d 760, 182 Ark. 1162—Cotton v. 
Brasher, 298 S.W. 1036, 176 Ark. 
209. 

Iowa.—Reardon v. Hermansen, 276 
N.W. 6, 223 Iowa 1207. 

S.C—Morrow v. Evans, 75 S.E.2d 698, 
223 SC. 288. 

Tex.—Ynsfran v. Burkhart, Clv.App., 
247 S.W.2d 907, error refused no 
reversible error. 

Wash —Richey & Gilbert Co. v. 
Northwestern Natural Gas Corp., 
134 P.2d 444, 16 Wash.2d 631. 

4 C.J. p 769 note 41. 

OoBoloslvs presumption 
Va—Daugherty v. Hippehen, 7 S.E. 
2d 119, 176 Va. 62. 

69.5 Ark—Patterson v. Bell, 164 S. 

W.2d 902, 204 Ark. 777—Dierks 

Lumber & Coal Co. v. Tedford, 146 
S.W.2d 918, 201 Ark 789. 

Conn,—^Wolfe v. Wallingford Bank & 
Trust Co., 1 A.2d 146, 124 Conn. 
607, 117 A.L.R. 932. 

Ga.—Henry v. Cowan, 76 S.E.2d 839, 
88 Ga.App. 603. 

Tenn.—Campbell v. Campbell, 199 S. 

W.2d 931, 29 Tenn.App. 661. 

69.10 Ark.—Stanley v. Eureka 

Springs Sales Co., 269 S.W.2d 319, 
228 Ark. 877. 

Ind.—^Wayne Works v. Hicks Body 
Co., 65 N.E.2d 882, 116 Ind.App. 10. 
Kan.—Seifert v. Berkowltz, 206 P.2d 
478, 167 Kan. 267. 

Mass.—Perry v. Manufacturers Nat. 
Bank of Lynn, 54 N.E.2d 173, 315 
Mass. 663. 

Tenn.—^Woolard v. Ferrell, 169 S.W. 
2d 134, 26 Tenn.App. 197. 
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70. Iowa.—King v. Hart, 81 N.W. 
769, 110 Iowa 618. 

71. Ala—Garrett v. Brewton, 31 So. 
2d 338, 249 Ala 440. 

Sisson v. Pruitt. 183 So. 686. 28 
Ala.App. 341, followed in 184 So. 
921, 28 Ala.App. 676—Morgan v. 
Embry. 86 So. 550, 17 Ala App. 276. 
Ariz—McGinty v. Bass, 12 P.2d 283, 
40 Ariz. 385. 

Ark.—De Soto Life Ins Co. v. Jeftett, 
207 S.W.2d 743, 212 Ark. 798—Hood 

V. Hinds, 130 SW.2d 711, 198 Ark. 

678—American Bakery v. Lam- 
mers, 74 S.W 2d 796—Beason v. 
Wlthington, 71 SW2d 461, 189 

Ark. 211—Sovereign Camp, W. O. 

W. , V. Condry, 52 S.W 2d 638, 186 
Ark. 129—F. Kiech Mfg Co. v. 
James, 261 S.W. 24. 164 Ark. 137— 
Loose-Wiles Biscuit Co v. Jolly, 
238 SW. 613, 152 Ark. 442—Tnvlor 
V. Walker, 231 S.W. 560. 149 Ark. 
134—Greenville Stone & Gravel Co. 
V. Chaney. 196 SW. 13, 129 Ark. 96 
—Storthz V Watts, 188 S.W. 1166, 
125 Ark. 393—Harrelsun v. Eureka 
Springs Electric Co, 181 SW. 922, 
121 Ark. 269—Massey v. Southern 
Land Co, 174 S.W. 531. 117 Ark. 
656. 

Cal—Todd v. Meserve, 269 P. 710, 93 
C.A. 370. 

Ill.—Nelson v. Qualfe, 211 Ill.App. 
653. 

Ind.—Kennedy v. Anderson, 98 Ind. 
151—Newcomer v. Hutchings, 96 
Ind. 119—Myers v. Murphy, 60 Ind. 
282 

Hammond, W. & E C. Ry. Co v. 
Kasper, 123 N E. 360, 71 Ind App. 
328—Bash v Young, 28 NE 344, 2 
Ind App. 297—Sexson v. Hoover, 27 
N E. 106, 1 Ind.App. 66 
iCan—Beye v. Andrea, 296 P.2d 1049, 
179 Kan 602—Lampkin v. Chicago 
Great Western R. Co , 44 P 2d 210, 
141 Kan. 763—Wilson v. Doolittle, 
220 P. 608, 114 Kan. 682—Washing¬ 
ton L. Ins. Co. V. Haney, 10 Kan. 
626—Pacific R. Co. v. Nash, 7 Kan. 
280. 

Me.—Smith v. Booth Bros. & Hurri¬ 
cane Isle Granite Co., 92 A. 103, 112 
Me. 297. 

Mass.—Linton v. Allen, 28 N.E. 780, 
154 Mass. 482. 
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the instructions contained therein are all the instruc¬ 
tions given by the court.'^2 

The appellate court, without knowledge of the con¬ 
text of the charge, will assurrle that requests for in¬ 
structions were given as far as correct and, 
where refused requested instructions are not set out 
in the record, it will be presumed that the refusal 
of the lower court to give them was correct,*^^ but 
if they have been improperly excluded from the 
record by the trial justice, it cannot be assumed that 
they were but repetitions of instructions given to the 

jury.*^5 

Where error appears in certain instructions, but 
the record does not properly present all the instruc¬ 
tions, it may be presumed that the error was cured 
by other instructions,7® unless the error is fatal and 
incurable, in which case it cannot be presumed that 
the instruction containing the error was withdrawn^^ 
or that the error was cured by other instructions.^® 
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Also, it is sometimes held that where the entire 
charge is not sent up and the part excepted to is 
erroneous without some qualification, and the trial 
judge makes no statement in his certificate that it 
was qualified by other parts of the charge, it will 
be presumed that there was no qualification.*^® 

Additional instructions not appearing in the record 
will be presumed to have dealt with matters of im¬ 
portance where they were given after the jury had 
deliberated several hours, and, thereafter the verdict 
was returned in a few minutes.®® 

e. Evidence Not in Record 

It will be presumed that the Instructions or rulings 
on requested instructions are appropriate to, or supported 
by, the evidence where the evidence, or the part thereof 
on which the instructions are based, is not in the record. 

It will be presumed that the instructions given 
were correct and appropriate to the case as presented 
by the evidence, where the evidence,®^ or the part 


Neb—Malcom v. Hanson, 48 N.W. 
883, 32 Neb. 60. 

N.C.—^Wlnborne Guano Co. v. Plym¬ 
outh Mercantile Co., 84 S.K 272, 
168 NC. 223 

Tex.—Texas, etc , R Co. v. Lowry, 61 
Tex. 149 

W Va —Ohio Valley Bending Co, v, 
Pickens. 81 SE 1041, 74 W Va 303 

4 C J. p 769 note 34. 

*72. Ind—Lake Erie, etc, R. Co v 
Holland, 69 N E 138, 162 Ind 406, 
63 LR A 948 

4 C J p 769 note 35. 

73. Mass—National Bank of Char¬ 
lottesville V (.Cambridge Salvage 
Supply Co, 169 NE. 787, 270 Mass 
280. 

74. Ky—Ison’s Adm’r v. Cornett, 
197 SW. 1060, 177 Ky. 514. 

4 C J. p 769 note 36. 

75. N.Y —Munster v Benoliel, 67 N 
YS. 1044, 33 Misc 586. 

•76. Ark—Beason v. Withlngton. 71 
S.W 2d 461, 189 Ark 211—Missouri 
Pac. R. Co v. Treece, 64 S W 2d 
561, 188 Ark. 68, certiorari denied 
54 S.Ct. 630, 292 U.S 626, 78 L Ed. 
1481 —Security Finance Co. v. Mills 
& Bryant Furniture Co, 298 SW. 
330, 174 Ark. 1180—F. Klech Mfg. 
Co. V. James, 261 S.W. 24, 164 Ark. 
137—Mmnequa Cooperage Co. v. 
Davidson, 191 S W. 29, 126 Ark. 627 
—Harrelson v. Eureka Springs 
Electric Co.. 181 S.W. 922, 121 Ark. 
269. 

.Cal.—Johnstone v. Morris, 292 P. 970, 
210 C. 580. 

Podesta v. Delucchi, 279 P. 1061, 
100 C.A. 249. 

111.—^McCurray v. Meadows Mfg. Co., 
210 IlLApp. 608. 

lind.—Central Amusement Co. v. Van 
Nostran. 152 N.E. 183. 85 Ind.App. 


476, rehearing denied 154 N E. 390, 
85 Ind App. 476—Hammond, W. & 
E C Ry. Co. V. Kasper, 123 N.E. 
360, 71 Ind App 328. 

Ky.—National Council Knights and 
Ladies of Security v. Dean, 231 S. 
W 29, 19-1 Ky 622. 

4 C.J p 769 note 38. 

77. Ind.—Lower v. Franks, 17 N.E. 
630, 115 Ind. 334. 

78. Ark.—Farm Bureau Lumber 

Corp. V. State, for Use of Saline 
County, 199 S.W 2d 693, 211 Ark. 
95—Hood V Hinds, 130 S W 2d 711, 
198 Ark. 678—Reason v. Withing- 
ton, 71 SW.2d 461, 189 Ark. 211. 

4 C J. p 769 note 40. 

79. Ga.—Georgia, P. & A. Ry. Co. v. 
Wells. 137 SE. 856. 36 Ga.App 626 
—Sappington v. Rimes, 96 S.E. 316, 
21 Ga App. 810. 

80. R I.—Macchia v. Ducharme, 117 
A, 661, 44 R.I. 418. 

81. Ala.—Stafford v. Jones, 141 So 
246, 224 Ala, 683—King v. Scott. 
116 So. 681, 217 Ala. 611—City 
Cleaning Co, v. Birmingham Water¬ 
works Co, 86 So. 291, 204 Ala. 51 
—Fayet v. St. Louis & S. P. R. Co., 
81 So. 671, 203 Ala. 3—Jones v. 
White, 66 So. 606, 189 Ala. 622— 
Jernigan v. Clark, 32 So. 686, 134 
Ala. 313. 

Culver V. Sparkman, 149 So. 877, 
25 Ala App. 644—Johnston Bros. 
Co. V. Washburn, 77 So. 461, 16 Ala. 
App. 311, certiorari denied Ex 
parte Washburn, 77 So. 1002, 201 
Ala. 698 

Ariz—McGinty v. Bass, 12 P.2d 283, 
40 Ariz. 385. 

Ark.—Loda v. Raines, 100 S.W. 2d 
973, 193 Ark. 613—Dustin Grain Co. 
V Gravette. 229 S.W. 717, 148 Ark. 
655—^Williams-Echols Dry Goods 
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Co. V. Wallace, 219 S.W. 732, 142 
Ark. 363. 

Cal.—Kaufman v. Pacific Indemnity 
Co., 56 P.2d 604, 6 C.2d 761. 

Colo.—Boggs V. Lumbar, 225 P. 266, 
76 Colo. 212—Adams v. Sample, 197 
P. 234, 70 Colo. 61. 

Idaho.—Morrison v. Pierce, 276 P. 
306, 47 Idaho 430—Newman v. Ore¬ 
gon Short Line R. Co., 201 P. 710, 
34 Idaho 417. 

Ind—Foster v. Pruett, 15 N.E.2d 121, 
106 Ind App. 367—Peters v. Knight, 
8 N.E 2d 401, 103 Ind.App. 453— 
Daly v. Showers, 8 N.E 2d 139, 104 
Ind App 480—Kentucky & Oliver 
Ave. Realty Co. v. City of Indian¬ 
apolis, 187 N.E. 270, 98 Ind.App. 
373—Lowe v. Talbert, 176 N.E. 36, 
93 Ind App. 384, rehearing denied 
177 NE. 339. 93 Ind.App. 384— 

New York Cent. Ry. Co. v. Iddings. 

162 N.E. 864, 85 Ind App. 221— 

Jenkins v. Vincennes Bridge Co., 
146 N.E. 863, 82 Ind App. 672— 

Hopkins V. Dreyer, 142 N.E. 17, 81 
Ind.App. 433—Young v. Bear, 131 
N.E. 416, 77 Ind.App. 9—Waltz v. 
Noble, 123 N.E. 218, 73 Ind.App. 
608—Indiana Utilities Co. v. Ware- 
ham. 118 N.E. 672, 66 Ind.App. 642. 

Iowa.—^Worner v. Abraham, 173 N. 
W. 134, 186 Iowa 1276. 

Ky.—Black Log Lumber Co. v. Stepp, 
277 S.W. 466, 211 Ky. 390. 

Md—Corkran, Hill & Co. v. Fruman, 
124 A. 878. 144 Md. 257—Common¬ 
wealth Bank of Baltimore v. Good¬ 
man. 97 A. 1005. 128 Md. 452. 

Mass.—Carpenter v. Grow, 141 N.E. 
859, 247 Mass. 133—Emerson v. 
Ackerman, 124 N.E. 17, 233 Mass. 
249. 

Miss.—Federal Credit Co. v. Zeper- 
nick Grocery Co., 121 So. 114, 158 
Miss. 494, corrected on suggestion 
of error 121 So. 858, 153 Miss. 488. 
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thereof with reference to which the instructions ob- by the parties or was established by uncontradicted 
jectcd to are supposed to have been framed, is not evidence and factual conclusions of the trial 
presented by the record, if they could be regarded judge will, in the absence of the evidence, be pre¬ 
ss correct under any supposable state of the evi- sumed correct.*s.6 . 
dence which might have been introduced under the 

pleadings, and were not erroneous as incorrect In support of a ruling refusing requested instruct 
statements of the law.®* tions which state correct principles of law, it will be 

If an instruction assumes the existence of a fact, presumed that they were refused for lack of evi-^ 
it will be presumed, where the evidence is not in the dence to support them, where the record does not 
record, that such fact was either admitted on trial contain the evidence,®® or so much thereof as will 


Mo.—Baldwin v. Ditty, App.. 230 S. 
W. 350. 

N.H.—Cross V. Berlin Mills Co., 105 

A. 411, 79 N.H. 116. 

N.J.—Petrie v. Rosenvinge, 110 A. 

809, 94 N.J.Law 521. 

N.C.—^Archer-Daniels-Mldland Co. v. 
Southern Paint & Glass Co., 172 
S.E. 359, 206 N.C. 763. 

N.D.—Redahl v. Stevens, 250 N.W. 
534, 64 N.D. 164. 

Okl.—Moore-De Grazier & Co. v. 

Haas, 158 P. 584, 63 Okl. 817 
Or.—Wade v. Jones. 241 P. 990, 116 
Or. 536—^Wm. Brown & Co. v. 
Duda. 179 P. 263, 91 Or. 402--Van 
Orsdol V. Hutchcroft, 163 P. 978, 83 
Or. 567—Raiha v. Coos Bay Coal & 
Fuel Co., 161 P. 471, 77 Or 276. 
Tex—Texas Emp. Ins. Ass'n v. Pat¬ 
terson. 192 S.W.2d 266, 144 Tex. 
673. 

Donald V. Phillips. Com.App., 13 

B. W,2d 74. 

Hilliard v. Murdock, Civ App., 20 
B.W.2d 1070—Varley v. Nichols- 
Shepard Sales Co., Civ.App., 191 S. 
W. 611. 

Utah.—Morgan v. Child, Cole & Co., 
213 P. 177. 61 Utah 448. 

4 C.J. p 769 note 42. 

Whszs hill of sxosptioas is striok- 
so, charges based on the admission 
of evidence will not be reviewed, the 
facts being presumed to justify the 
ruling of the court. 

Ala.—Odum v. Coldweil, 106 So. 398, 
21 Ala.App. 74. 

Slot dootzlae of assumed error 

Where an error of the trial court 
in submitting issues conditionally 
was apparent on face of record, as¬ 
sumption by supreme court that evi¬ 
dence raised issues was not an appli¬ 
cation of doctrine of presumed error. 
Tex.—Texas Emp. Ins. Ass'n v. Pat¬ 
terson, 192 S.W.2d 255, 144 Tex. 
573. 

88 . Ala.—J. B. Plnkham Lumber Co. 
V. C. W. Griffin & Co., 102 So. 689, 
212 Ala. 841—Jefferson v. Republic 
Iron & Steel Co., 93 Bo. 890, 208 
Ala. 143—Schmidt v. Mobile Light 
& R. Co., 87 So. 181, 204 Ala. 694. 
Cal.—Riggs V. Gasser Motors, 72 P. 
2d 172, 22 C.A.2d 636—Onell v. 
Chappell, 176 P. 870, 88 C.A, 876. 
Ind.—Grand Trunk & Western R. v. 


Glinski, 126 N.E. 63, 71 Ind.App. 
897. 

Ky.—Edmonds v. Hensley, 240 S.W. 
2d 631. 

Maas.—Beers v. O'Brien, 66 N.E. 2d 
981, 316 Mass. 532. 

Mo—Peterson v. United Rys Co. of 
St. Louis. 192 S.W. 988, 270 Mo. 67. 
Ohio —Samuels v. Cincinnati Trac¬ 
tion Co., 26 Ohio Cir.Ct.(N.S.) 463. 
Or.—Stamm v. Wood, 168 P. 69, 86 
Or. 174. 

4 C.J. p 770 note 48. 

83. Ala.—McGee v. S. M. Freeman 
& Son, 101 So. 644, 212 Ala 81— 
Illinois Cent. R. Co. v Posey, 101 
So 644, 212 Ala. 10—Shearin v. 
Pizitz, 94 So. 92. 208 Ala. 244— 
Southern Ry. Co. v. Wyley, 76 So. 
326, 200 Ala. 14. 

Gulf State Steel Co. v. Comstock, 
85 So 305, 17 Ala.App. 430 
Ark.—Tonne v. Kollmeyer, 267 S.W. 
2d 270, 222 Ark. 3—Sweet v. Mc- 
Ewen, 216 S.W. 661, 140 Ark. 162. 
Cal.—^Dodge v. San Diego Elec. Ry. 

Co., 208 P.2d 37. 92 CA.2d 759. 
Ind.—Ferguson v. Bilsland, 146 N.E. 
326, 196 Ind. 291—Wersich v 

Phelps. 116 N.E. 49, 186 Ind 290 
—Henderlider v, Henderlider, 109 
N.E. 204, 184 Ind. 347—Thompson 
V, Miller, 107 N.E. 74, 182 Ind. 646. 

Hough V. Miller, 44 N.E 2d 228, 
112 Ind.App. 138—Shaw v. Union 
Trust Co. of Indianapolis, 137 N.E. 
895, 79 Ind.App. 277—Kirmse v. 
Chicago, T. H. & S. B. Ry. Co., 127 
N.E. 837, 73 Ind.App. 637—Phillips 
v. Yount, 123 N.E. 414, 72 Ind.App 
118—Waltz v. Noble, 123 N.E. 218, 
73 Ind.App. 608—Amen v. Stand¬ 
ard Steel Car Co., 128 NE 7, 72 
Ind App. 179. 

Iowa.—City of Ottumwa v. McCarthy 
Improvement Co, 160 N W. 586, 175 
Iowa 233, Ann.Cas.l917F 1077, mod- 
ifled on other grounds and rehear¬ 
ing denied 154 N.W. 306, 175 Iowa 
233, Ann.Ca8.1917E 1077. 

Or.—Hill V. McCrow, 170 P. 806, 88 
Or. 299. 

5 D.—Myers V. Longstaff, 84 N.W. 
233, 14 S.D. 98. 

Vt—Cilley V. Bacon, 93 A. 261, 88 
Vt. 496. 

4 C.J. p 770 note 44. 

If the iastmotioi&s are outside the 

Issues, the rule that in the absence 
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of the evidence from the record it 
will be presumed that there was evi¬ 
dence rendering the instructions ap¬ 
plicable does not apply. 

Ind.—Hatton v. Hodell Furniture 
Co., 126 N.E. 797, 72 Ind.App. 367. 

84. Ind.—Kentucky & Oliver Ave. 
Realty Co. v. City of Indianapolis. 
187 NE. 270, 98 Ind App. 378. 

N.D.—Redahl v. Stevens, 250 S.W. 

634, 64 N.D. 154. 

4 C.J. p 770 note 45. 

Xastruotioiui fuadameutally wrong 
The presumption that testimony 
I was introduced justifying the in¬ 
structions, which will be indulged 
where appellant’s abstract does not 
purport to set out testimony sup¬ 
porting the verdict, will not prevent 
reversal. If the instructions are fun¬ 
damentally wrong, and no state of 
facts can be assumed which would 
Justify them. 

Ark.—Sweet v. McKwen, 215 S.W. 
661, 140 Ark. 162. 

86. Cal.—Edmonds v. Wilcox, 172 P. 
1101, 178 C. 222. 

Conn —Ferrlglno v. Keasbey, 106 A. 
445, 93 Conn. 445. 

Minn—Morrison v. Johnson, 181 N. 

W. 945, 148 Minn 343. 

Tex.—Texas Emp. Ins Ass’n v Pat¬ 
terson, 192 S.W2d 255, 144 Tex. 
573. 

4 C.J. p 770 note 46. 

85.5 Ohio—Tanskl v. White, 109 N. 
E2d 319, 92 Ohio App. 411. 

88. Ala.—City of Birmingham v. 
Lynch, 197 So. 48, 240 Ala 24. 

Sisson v. Pruitt, 183 So. 686, 28 
Ala.App. 341, followed in 184 So. 
921, 28 Ala.App. 67C—Bush v. 

Moore, 96 So. 62, 19 Ala.App 88— 
Johnston Bros. Co. v. Washburn, 
77 So. 461, 16 Ala.App. 311, cer¬ 
tiorari denied Ex parte Washburn, 
77 So. 1002, 201 Ala. 698. 

Cal.—Hoffart v. Southern Pac. Co., 92 
P.2d 436, 33 C.A.2d 591. 

Idaho —Morrison v. Pierce, 276 P. 
306. 47 Idaho 430. 

Ind.—Shriner v. Union Federal Sav. 
& Loan Ass'n, App., 126 N.E.2d 253 
transfer denied, Sup., 133 N.E.2d 
861—Barrett v. Stone, 108 N.E.2d 
201, 123 Ind.App. 191—Hough v. 
Miller, 44 N.E.2d 228. flS Ind.App. 
188. 
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affirmatively «how that the refused instructions were 
applicable to the case made by the evidence.®^ 

f. Pleadings or iBsnes Not Shown 

It will be presumed, where the pleadings or Issues are 
not shown, that they Justified an Instruction abstractly 
correct. 

Where the appeal record does not show the plead¬ 
ings or issues, it will be presumed that they author¬ 
ized the instructions given, where such instructions 
are abstractly correct.®* 

^ 1561. Custody and Conduct of Jury 

In order to sustain the judgment, and In the absence 
of a showing to the contrary, the appellate court will 
make all reasonable presumptions In favor of the per- 
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formance by the lower court of Its dotlce'wlth respect 
to the custody of the jury, and in favor of the Integrity 
of the Jury and the propriety of its conduct. 

In the absence of a showing to the contrary,®® the 
appellate court, to sustain the judgment, will gen¬ 
erally make all reasonable presumptions in favor of 
the performance by the trial court of its duties with 
respect to the handling and custody of the jury,®® 
the integrity of the jury itself,®®-® and the propriety 
of the jury's action and conduct ;®i and will refuse 
to presume misconduct or a nonperformance of 
duties.®® It is presumed that no misconduct oc¬ 
curred, at least where the evidence on the question 
of misconduct is conflicting ;®2-® and the burden is 
on the party complaining of jury misconduct to 
prove it by a preponderance of the evidence.®® i® 


Kan.—Johnson v. Felk, 163 P. 160, 99 
Kan. 800. 

Mass.—Carpenter v. Grow, 141 N.E. 

859. 247 Mass. 133. i 

N.H.—Terrill v. Payne, 124 A. 462, 
81 N.H. 164. 

4 C.J. p 770 note 47. 

87. Colo—Adams v. Sample, 197 P. 
234, 70 Colo. 61. 

Ind.—Ferguson v. Bilsland, 146 N.E. 
326. 196 Ind. 291. 

Kentucky & Oliver Ave. Realty 
Co. V. City of Indianapolis, 187 N. 
E. 270, 98 Ind.App 373—New York 
Cent. R. Co. v Iddings. 151 N E. 
361, 85 IndApp. 221, rehearing de¬ 
nied 152 NE. 864, 85 IndApp. 221 
—Baltimore & O R. Co. v Ranler, 
149 N.E. 361, 84 Ind.App. 642— 
Hopkins V. Dreyer, 142 N E. 17. 81 
IndApp. 433—Fostorla Oil Co. v. 
Gardner, 124 N.E. 467, 72 Ind.App. 
609—Amen v. Standard Steel Car 
Co., 123 N.E. 7, 72 Ind.App 179— 
Herald Pub. Co. v. State, 114 N.E 
703, 63 IndApp 466. 

4 C J. p 770 note 48. 

88 . Ga.—Branch v. Branch, 22 S.E, 
2d 124, 194 Ga. 675. 

Iowa.—Odden v. Lewis, 73 N.W. 863, 
104 Iowa 747. 

Ky —Licking Rolling-Mill Co. v. 

Fischer, 11 S.W. 305, 88 Ky. 176. 
4 C J. p 770 note 49. 

89. Tex.—Dallas Ry. Co. & Termi¬ 
nal Co. V. Garner, Com.App., 63 S 
W.2d 642. 

Zaflnenoe of foreman’s Improper 
statement shown by action taken 

The reviewing court must assume 
that the foreman’s statement to the 
jury to use the lot method in ar¬ 
riving at a verdict had the same 
effect as an instruction by the court, 
where the jury immediately accepted 
the lot method after the foreman’s 
direction to such effect. 

Tex.—Dallas Ry. & Terminal Co. v. 
Garner, supra. 

88. Mo.—Tolley v. Alexander, App.. 
3 S.W.2d 1060. 


90.5 Mo.—Hatton v. Sidman, App., 
169 S.W.2d 91. 

Wash.—Sun Life Assur. Co. of Cana¬ 
da V. Cushman, 168 P.2d 101, 22 
Wash 2d 930. 

91. Ind.—Davis v. Babb, 125 N.E 
403, 190 Ind. 173—Indiana Steel & 
Wire Co. V. Studes, 119 N.E. 2, 187 
Ind. 469. 

Me.—Chenery v. Russell, 167 A. 867, 
132 Me. 130. 

Mo.—Cochran v. Wilson, 229 S.W. 
1060. 287 Mo. 210. 

Waeckerley v. Colonial Baking 
Co., App., 67 S.W.2d 779—^Keener 
V. Missouri Pac. R. Co., App., 269 
S.W. 636. 

S C.—Duncan v. Record Pub. Co., 143 
S.E. 31, 145 S.C. 196. 

Tex.—Miller v. Wyrick, Civ.App., 96 
S.W.2d 253, error dismissed—Texas 
& P. Ry. Co. V. Van Zandt, Civ. 
App., 30 S W.2d 503, reversed on 
other grounds, Com.App., 44 S.W. 
2d 960. 

Utah.—Arellano v. Western Pac. R. 
Co., 298 P.2d 627, 6 Utah 2d 146. 

Presumption that lower court found 
no misoonduot 

(1) Where no finding of fact on 
motion for new trial on ground of 
jury’s misconduct appeared in tran¬ 
script, appellate court would assume 
in support of denial of new trial that 
trial court found that Juror’s al¬ 
leged improper statement was made 
after the answers of jury had been 
agreed on. 

Tex.—Hicks v. Frost, Civ.App, 195 
SW.2d 606, error refused no re¬ 
versible error. 

(2) Where there was no bill of ex¬ 
ceptions supporting assignments of 
error relating to misconduct of jury, 
court of civil appeals was required 
to presume that trial court found 
there was no misconduct and that 
the finding was not without evidence 
to support it 

Tex.—Cisco & N. E. Ry. Co. v. Mc- 
Charen. Civ.App., 118 S.W.2d 844. 
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(3) Overruling motion for new 
trial must be deemed on appeal to 
imply a finding against the existence 
of several acts of the jury's miscon¬ 
duct, except those shown by the un¬ 
controverted evidence in the absence 
of a statement of conclusions in the 
record. 

Tex.—Estep v. Bratton. Civ.App., 24 
S.W.2d 465. 

92. La.—Rogge v. Caflcro, 131 So. 
207. 15 La.App. 566, appeal dis¬ 
missed 134 So. 909, 15 La.App. 665. 
N.M.—Cavins v. Armstrong & Arm¬ 
strong, 19 P.2d 747, 37 NM. 141. 
Tex.—Hudson v. West Central Drill¬ 
ing Co., Civ.App., 196 S.W.2d 387. 
error refused no reversible error— 
Germann v. Kaufman’s Inc., Civ. 
App., 165 S.W 2d 969, error refused 
—Gulf, C. & S. F. Ry. Co. v. Moser, 
Civ App., 277 S.W. 722, reversed on 
other grounds 48 S Ct. 49, 276 U.S. 
133, 72 L.Ed 200, and set aside to 
conform to mandate, Civ.App., 4 S. 
W.2d 1118—St. Louis Southwestern 
Ry. Co. of Texas v. Robinson, Civ. 
App., 274 S.W. 263, reversed on 
other grounds. Com App.. 285 S.W. 
269, 46 A.L.R. 1507. 

98.5 Tex.—Texas Emp. Ins. Ass'n v. 
Phillips. Clv.App., 255 S.W.2d 364. 
error refused no reversible error. 

98.10 Tex.—City of Houston v, Qui¬ 
nones, 177 S.W.2d 269. 142 Tex. 
282. 

Texas Emp. Ins. Ass'n v. Hicks, 
Civ.App., 237 S.W.2d 699, error re¬ 
fused no reversible error—^Kelley 
V. Dickson, Civ.App., 200 S.W.2d 
719, error refused no reversible er¬ 
ror—Church V. Texas & Pac. Motor 
Transp. Co., Civ.App., 193 S.W. 2d 
994—Balque v. Green, Civ.App., 193 
S.W 2d 706, error refused no re¬ 
versible error—Bauguss v. Bau- 
guss, Civ.App., 186 S.W.2d 384, re¬ 
fused for want of merit—Stotts v. 
Love, Civ.App., 184 S.W.2d 308, 
error refused. 
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Accordingly, it may be presumed that the jurors 
acted properly in the jury room,®3 and arrived at 
their verdict by a proper method^^ while in the jury 
room.^5 Also, it will be presumed that the jurors 
were unbiased,*® intelligent, honest, fearless and 
just,*®-® and it will ordinarily not be presumed that 
they were influenced by passion or prejudice.®^ It 
will not be presumed that they read newspaper 
articles discussing the merits of the case and pub¬ 
lished during the trial,®® or that a conversation be¬ 
tween a juror and another person was improper, 
in the absence of a showing of the contents of the 
conversation.®®*® 

It will be presumed that improper papers were not 


taken, or permitted to be taken, to the jury room for 
consideration;®® and appellant has the burden of 
proving that the court violated a statute relating to- 
the papers which the jury may take with them.®®-® 

The decision of the trial court with respect to the 
misconduct of the jury will be presumed correct;^ 
and it will be assumed that measures taken to avoid 
improper outside influences on the jury were suffi¬ 
cient and adequately protected the rights of the par¬ 
ties.® Also, in the absence of a showing to the con¬ 
trary, it will be presumed that the jury were regu¬ 
larly admonished on each separation as directed by 
statute;® and where the admonition given by the 
court is not before the appellate court, it is presumed 


93. U.S.—state v. Hencken. Mo., 174 
F. 624, 98 C.C.A. 878. 

94 . Mich.—Joseph N. Smith & Co. v. 
Dickinson. 225 N.W. 680, 246 Mich. 
689—Richardson v. Detroit & M. 
Ry. Co., 148 N.W. 397, 182 Mich. 
206. 

Mo.—Roman v. Klnsr, App., 268 S.W. 
414. 

4 C.J. p 771 note 56. 

Us# of anotlent method 

It is not presumed that the Jurors 
reached the verdict pursuant to a 
previous agreement that the unas¬ 
certained quotient would be accepted 
as verdict. 

Or—Hendricks v. Portland Electric 
Power Co., 289 P. 369, 134 Or. 366, 
reheard 292 P. 1094, 134 Or. 366. 

95. Kan.—Gleason v. Strauss, 48 P. 
881, 6 Kan.App. 80. 

96 . Cal.—^Pierce v. Rllovich, 29 P.2d 
228, 136 C.A. 611. 

Tenn —Mullins v. Greenwood, 6 Tenn. 
App. 327. 

Tex.—Oilmen’s Reciprocal Ass’n v. 

Hayes, Civ.App , 295 S.W, 676. 
Burden on nnsnooossfnl party 

The burden is on the unsuccessful 
party to persuade the appellate court 
that the Jury is so manifestly wrong 
as to indicate some bias or prejudice 
on the part of the jury. 

Me —Archibald v. Granite State Fire 
Ins. Co.. 103 A. 162, 117 Me. 206. 
OVI. — .®tna Ins. Co. v. Bennett. 42 
P.2d 636, 171 Okl. 232. 
law favors presumption that the 
Jury is actuated by pure motives, 
and it is not until its verdict car¬ 
ries with it the impress of bias, pas¬ 
sion, or prejudice that the courts 
feel compelled to Interpose. 

Ariz.—Hilltop Metals Mining Co. v. 

Hall. 241 P 36, 29 Ariz. 800. 

96.5 Ill.—MrdalJ v. Public Service 
Co. of Northern Illinois, 81 N.E 2d 
978, 308 I11.APP. 424. 

Minn.—Murphy v. Barlow Realty 
Co., 7 N.W.2d 684, 214 Minn. 64. 

97 . Ala.—National Life & Accident 
Ins. Co. V. Norris, 167 Bo. 350, 27 
Ala.App. 158. 


Colo.— Corpus Juris cited in Denver 
& Salt Lake Ry. Co. v. Granier, 89 
P.2d 245, 248, 104 Colo. 131. 

Conn.—Woodward v City of Watcr- 
bury, 166 A. 826, 113 Conn. 457. 
Neb—Johnson v. Nathan, 73 N.W.2d 
398, 161 Neb. 309—Dyer v. Ilg. 57 
N.W 2d 84, 156 Neb. 668—Little v. 
Loup River Public Power Dist., 36 
N.W.2d 261. 150 Neb. 864, 7 A.L.R. 
2d 365—Pruitt v. Lincoln City 
Lines. 22 NW.2d 651, 147 Neb 204 
—Corpus Juris Secundum cited in 
Dafoe v. Grantski, 9 N.W.2d 488. 
494, 143 Neb. 344—^Hickey v. Oma¬ 
ha & Council Bluffs St. Ry. Co., 1 
NW.2d 804, 140 Neb. 665—Morfeld 

V. Weidner, 154 N.W. 860, 99 Neb. 
49 

Ohio.—Booth V. Krouse, 65 NE.2d 89, 
78 Ohio App. 461—Mansfield Rail¬ 
way, Light & Power Co. v. Barr, 2 
Ohio App. 867, 19 Ohio Cir.Ct. 
(NS ) 466. 

Tenn. —Corpus Juris cited in Hager 
V Hager, 66 S.W.2d 250, 267, 17 
Tenn.App. 143. 

Tex—Southern Pine Lumber Co. v. 
Andrade, 124 S.W.2d 834, 182 Tex. 
372. 

Galveston, H. & S. A. Ry. Co. v. 
Andrews, Civ.App., 291 S W. 690— 
Du Bois V. Tyler, Civ App, 219 S. 

W. 211. 

4 C.J. p 774 note 10. 

Award so great as to shook con¬ 
science 

A reviewing court may presume 
that a verdict is based on passion 
and prejudice where improper evi¬ 
dence was admitted on which the 
Jury might have acted, where im¬ 
proper instructions were given which 
might have misled the Jury, whore 
argument of counsel was outside the 
record and prejudicial, where there 
is proof of some misconduct on part 
of the jury, and where the amount 
of the verdict as compared with le¬ 
gal damages shown by the evidence 
is so great as to shock the con¬ 
science of the court. 

Ariz.—Standard Oil Co. of California 
V. Shields, 119 P.2d 116, 68 Ariz. 
t 289. 


PartlaUty on the part of the jury 
must not be assumed or adjudged 
except for strong reasons fairly man¬ 
ifest on the record. 

Miss—Williams Yellow Pine Co. v. 

Henley, 126 So. 662, 155 Miss 893. 
Sympathy for widow 
The court could not assume that 
the Jury’s Judgment was overborno 
by sympathy aroused by emotion ex¬ 
hibited on the witness stand by the 
widow prosecuting a peisonal Injury 
action begun by her hu.«»band 
Conn.—Woodward v City of Water- 
bury, 156 A. 825, 113 Conn 467 

98. Kan.—Fields v Dewitt, 81 P. 
467, 71 Kan. 676, 6 Ann Cas. 349 

98.5 Ky.—Witt v. Lunsford, 271 S 
W.2d 36. 

99. Ill —Williams v. Consumers* Co , 
186 NE. 217, 352 Ill 61—Lorette v 
Director General of Rail roads. 137 
N.E. 811, 306 Ill. 348—Bernier v. 
Illinois Cent. R. Co, 129 N E. 747, 
296 III. 464. 

Carnahan v. Public Service Co. 
of Northern Illinois, 276 Ill App. 
277—Clpperly v Carmack, 258 Ill. 
App. 693—Long v (’ity of Rook 
Island, 234 Ill App 359 
Ind.—City of Indianapolis v Moss, 
128 N.E 857. 74 Ind App 129 
Tex.—Rice v Schiller, Civ..4pp , 241 
S.W.2d 330. affirmed in part, Schil¬ 
ler v. Rice, 246 SW.2d 607, 161 
Tex. 116. 

Va.—Wade v. Peebles, 174 S E. 769, 
162 Va. 479. 

99.5 Tex.—Price v. White Line Cab 
& Baggage Co , Civ.App , 87 S.W 2d 
1103, error dismissed. 

1. Ind.—Stevens v. Leonard, 66 N.E. 
27, 164 Ind. 67, 77 Am S U 446 

2. Cal.—Johnston v. Pealrs, 3 P.2d 
617, 117 C.A. 208. 

3. Mo.—Tolley v. Alexander, App., 3 
S.W.2d 1060. 

Tex.—Prescott v. Metropolitan Life 
Ins. Co, Civ.App., 129 S.W 2d 821, 
error dismissed, judgment correct. 
4 C.J. p 771 note 60. 
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that it is in the form usually used,^*^ and that the 
court did not prohibit the jurors from speaking to 
anyone, but only admonished them not to discuss the 
case.3-1® It is presumed that the jury were accom¬ 
panied by a proper officer while out of the presence 
of the court and that a statute providing that the 
admonition should be read to the officer in charge 
of the jury was followed.® 

Where the prevailing party, or one acting for him, 
has been guilty of misconduct with a juror, the bur¬ 
den is on him clearly to show that it was not intend¬ 
ed to influence the juror’s conduct and had no such 
result.® 


APPEAL & ERROR §§ 1561-15S2(1) 

It has been held that, where there is doubt as to 
whether misconduct happened in time to influence 
the jury’s determination, the appellate court will pre¬ 
sume that the misconduct took place during delibera¬ 
tions before the verdict was reached.*^ 

§ 1562(1). Verdict in General 

The appellate court will Indulge In all reaionable pre¬ 
sumptions in favor of the correctness of the verdict. 

Unless there is something shown to the con¬ 
trary,® the appellate court will usually indulge in all 
reasonable presumptions in favor of the correctness 
of the verdict,® especially where the verdict is a 


3.6 Ky.—Witt v. Lunsford, 271 S.W. 
2d 35. 

3.10 Ky.—Witt V. Lunsford, supra 

4 . Ind.—Morris v. Graves, 2 Ind. 
364. 

5. U.S —Walton v Wild Goose Min , 
etc. Co. Alaska. 123 F. 209, 60 C. 
C.A. 155 

6. Ohio —Cleveland-Akron Bag Co 
V Jaite. 153 N E 151. 20 Ohio App. 
93, amnned 148 N.E 82, 112 Ohio 
St 506. 

7. Tex —Moore V. Ivey, Com.App., 
277 SW 106. 

On the other hand, a court of civil 
appeals case has held that where 
evidence was conflicting as to when 
the jury's alleged misconduct oc¬ 
curred, and the trial court found 
against appellant, It will be assumed 
in support of the judgment that, be¬ 
fore the misconduct occurred, the 
Jury had found that the government 
engineer had not acted in bad faith 
in rejecting the subcontractor’s stone. 
Tex —Schof^nf eld v. De Puy, Civ. 
App., 68 S W2d 674. 

8 . NH—Moulton v. Langley, 124 A. 
70. 81 NH 138 

Verdict conceded wrong 

Where it is conceded that a wrong 
Verdict was rendered, It will be pre¬ 
sumed in the absence of any fact to 
show otherwise, that it is a result 
of a compromise tainting the whole 
verdict. 

NH—Moulton v. Langley, supra. 

8, Ala—Shelby County v. Oldham, 
89 So 2d 106, 264 Ala. 626—Fire¬ 
stone Tire & Rubber Co. v. Nixon, 
87 So 2d 829, 264 Ala. 4 33—Mobile 
City Lines, Inc. v. Hardy, 86 So 2d 
393, 264 Ala. 247—Ditsch v. Bag¬ 
gett Transp. Co., 61 So.2d 98, 258 
Ala 26—Thomas v. Rogers, 63 So. 
2d 736, 256 Ala. 53—Smith v. Smith, 
48 So.2d 646, 264 Ala. 404--Sorrell 
V. Lindsey, 26 So 2d 725, 247 Ala 
■630—Clift v. Donegan, 186 So. 476, 
237 Ala. 304—^Williams v. Saks, 186 
So. 167, 236 Ala. 683—Fraternal 
Aid Union of Lawrence, Kan. v. 
Monfee, 149 So. 845, 227 Ala. 812— 


Hall ▼. Gordon, 66 So. 493, 189 Ala. 
301. 

McEntyre v. First Nat. Bank, 
171 So. 913, 27 Ala.App. 311. 

Ariz.—Humphrey v. Atchison, T. & 
S. F. Ry. Co.. 70 P.2d 310, 60 Ariz. 
167. 

Ark.—Reed v. Baldwin, 92 S.W.2d 
392, 192 Ark. 491—National Life & 
Accident Ins. Co. v. Robinson, 24 
S.W.2d 878, 181 Ark. 1. 

Cal.—Barham v Wlding, 291 P. 173, 
210 C. 206—Hotaling v. Hotaling, 
224 P. 466, 193 C. 368, 66 A.L.R. 
734 

Lillenthal v, Hastings Clothing 
Co, 266 P.2d 66, 123 C.A.2d 91— 
Kim V. Chinn, 133 P.2d 677, 66 
C.A.2d 867—Roberts v. Parker, 8 P. 
2d 908, 121 C.A. 264—Yoshie Mae- 
da V. Sierra Nevada Life & Casual¬ 
ty Co., 292 P, 987, 109 C.A. 271— 
Crooks V. White, 290 P. 497, 107 
C.A. 304—Johnson v. Southern Pac. 
Co., 288 P. 81, 106 C.A. 340—^Norton 
V. Meyers, 276 P. 611, 98 C.A. 176. 

Colo—Schell V. Kullhem, 269 P.2d 
861, 127 Colo. 666—^Maloney v. Jus- 
sel, 241 P2d 862, 126 Colo. 126— 
Klnsell V. Stice, 123 P 2d 397, 109 
Colo 173. 

Fla.—Florida Pub. Co. v. Copeland, 
89 So 2d 18—Snider v. Bancroft 
Inv. Corp., 61 So.2d 184—Florida 
Power & Light Co. v. Hargrove, 35 
So 2d 1, 160 Fla. 406—Johnson v. 
Reynolds, 121 So. 793, 97 Fla. 691. 

Ga.—Beaver v. Magid, 192 S.E. 497, 
56 GaApp. 272—Donaldson v. Cen¬ 
tral of Georgia Ry. Co., 169 S.E. 
738, 43 6a.App. 480. 

Ill —Abrams v. Fuller, 60 N.E.2d 644, 
325 Ill.App. 694. 

Ind—Jackson v. Rutledge, 122 N.E. 
679, 188 Ind. 416. 

Tucker Freight Lines v. Gross, 
33 N.E.2d 363, 109 Ind.App 454— 
Lautenschlager v. Walgamott, 137 
N.E 781, 80 Ind.App. 260—Phillips 
V. Decker, 127 N.E. 670, 73 Ind. 
App. 376. 

Iowa.—Luther v. Ullrltch, 166 N.W. 
85, 182 Iowa 746. 

Kan.—Robertson v. Board of Com’rs 
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of Labette County, 261 P. 831, 124 
Kan. 706. 

Ky.—Adams v. Commonwealth ex 
rel. State Highway Commission, 
146 S.W.2d 7, 285 Ky. 88. 

La—Kennedy v. Opdenweyer, 123 So. 

906, 11 La.App. 632. 

Mo—Jablonowski v. Modern Cap 
Mfg. Co., App., 251 S.W. 477, affirm¬ 
ed 279 S.W. 89—Young v. Bacon, 
App., 183 S.W. 1079. 

Mont—Koger v. Halverson, 242 P.2d 
273, 126 Mont. 660—Autlo v Miller, 

II P2d 1039, 92 Mont. 160—Greer 
V. Stannard, 277 P. 622, 86 Mont. 
78, 64 A L R. 772—Carey v Guest, 
268 P. 236, 78 Mont. 415—Tucker 
v. Missoula Light & Water Co., 250 
P. 11, 77 Mont. 91. 

N.Y —Zappolo V. Lanigan, 285 N.Y.S. 
863, 246 AppDiv. 443, affirmed 4 
NE2d 816, 272 N.Y. 684—Hallen- 
beck V. S. Wander & Sons Chemi¬ 
cal Co., 189 N.Y.S. 334, 197 App. 
Div. 866. 

Ohio.—Riegel v. Oakwood St. Ry. Co., 
App., 42 N.E.2d 676. 

Okl.—Magnolia Petroleum Co. v. Sut¬ 
ton, 267 P.2d 307, 208 Okl. 488— 
Coppock V. Woodworth, 212 P.2d 
456, 202 Okl. 256—Blake v. Cuneo, 

III P.2d 486, 188 Okl. 633—Lusk v. 
Phelps, 176 P. 766, 71 Okl. 160. 

Pa—In re Brolasky’s Estate, 163 A. 
292, 309 Pa. 80—Weissburg v. Peo¬ 
ple’s State Bank of New Kensing¬ 
ton, 131 A. 181. 284 Pa. 260. 

Woodring v. City of Easton, 164 
A. 921, 108 Pa.Super. 431. 

Tenn.—Stockstill v. Life & Casualty 
Ins. Co.. 65 SW.2d 243, 16 Tenn. 
App. 538—Ramine Memorial Co. v. 
Creamer, 64 S.W.2d 876, 16 Tenn. 
App. 437. 

Tex.—Kimbrow v. Fort Worth & D 
C. R. Co . 86 S.W 2d 78, 112 S.W.2d 
712, 131 Tex. 117. 

Cooper V. Hampton, Clv.App., 123 
S.W 2d 941, error dismissed—John 
Maynard Lumber Co. v. Brazell, 
Civ App., 28 S.W.2d 877—^American 
Indemnity Co. v. McCann. Clv.App, 
27 S.W.2d 364, modiffed on other 
grounds, Com.App., 46 S.W.2d 174— 
King v. King’s Unknown Heirs, 
Civ.App., 16 S.W.2d 160, reversed 



§ 1562(1) APPEAL & ERROR 5 G.J.S. 

general one,^® all the pleadings are not before the | to show error has been brought as where the 
appellate court,or where not enough of the record | evidence is not in the record.^® The presumptions. 


on other groundm, Com.App., 34 S. 
W.2d 804—U. 8. Fidelity & Guar¬ 
anty Co. V. Dowdle, Clv.App., 269 
S.W. 119—Gay lor v. Monroe, Civ. 
App., 260 S.W. 929. juderment re¬ 
versed on other grounds Monroe 
V. Gaylor, Com.App.. 268 S.W. 724— 
Poje V. McLanahan. Clv.App., 250 
S.W. 231—Orange County Irr. Co. 
V. Sandefur, Clv.App.. 181 S.W. 777 
—Gulf. C. & S. F. Ry. Co. v. Vas- 
binder, CivA.pp.. 172 S.W. 763. re¬ 
versed on other grounds 88 S.Ct. 
189, 245 U.S. 635, 62 L.Ed. 523. 
Wash.—Martin v. Coca Cola Bottling, 
294 P.2d 429. 48 Wash.2d 444—Trib¬ 
ble V. Yakima Valley Transp. Co.. 
171 P. 544. 100 Wash. 589. 

Wls.—Smith V. Koch. 20 N.W.2d 666, 
247 Wls. 651—Qulnnell v, Bowen, 
16 N.W.2d 415. 246 Wls. 16—Cza- 
plnski V. Thomas Furnace Co.. 149 
N.W. 477, 168 Wis. 635—I^andauer 
V. Kasik, 144 N.W. 974, 166 Wls. 
876. 

4 C.J. p 771 note 68—18 C.J. p 1026 
note 68 [c]. 

Onmnlative presnmptloa 

The presumption in favor of a ver¬ 
dict is cumulative, where finding was 
supported by verdicts of two juries 
on separate trials, and sustained aft¬ 
er two hearings by the trial judge. 
Ala.—New York Life Ins. Co. v. Tur¬ 
ner, 104 So. 643, 213 Ala. 286. 

Favorsd positioa 

Where case is before reviewing 
court on error on jury’s verdict for 
plaintiff and judgment entered there¬ 
on, plaintiff occupies the most fa¬ 
vored position known to the law. 

Va.—^Hooker v. Hancock. 49 S.E.2d 
711, 188 Va. 346. 

Sefasal to grant aaw trial 

When a presiding judge refuses to 
grant a new trial the presumption in 
favor of the correctness of the ver¬ 
dict is strengthened. 

Ala.—Redmond v. Self, 90 So.2d 238— 
Adams v. Queen Ins. Co. of Amer¬ 
ica, 88 So.2d 331. 264 Ala. 672— 
Smith V. Lawson, 88 So.2d 822, 264 
Ala. 889—Tucker v. Thompson, 83 
So.2d 238, 263 Ala. 616—Crescent 
Amusement Co. v. Knight, 82 So. 2d 
919, 268 Ala. 446—Housing Author¬ 
ity of City of Decatur v. Decatur 
Land Co.. 64 So.2d 694. 268 Ala. 607 
—Ditsch V. Baggett Transp. Co., 61 
So.2d «8. 258 Ala. 26—Purity Ice 
Co. V. Triplett, 67 So.2d 640. 257 
Ala. 116—Hamilton v. Browning, 67 
So.2d 630, 257 Ala. 72—W. T. Smith 
Lumber Co. v. McKenzie. 65 So.2d 
919. 266 Ala. 496. 

ynanimlty of Tsrdlot 

In the absence of a showing that 
the verdict was not unanimous, the 
appellate court will presume it to 
have been. 


Wls.—Ireland v. Tomahawk Light, 
Telephone ds Improvement Co.. 200 
N.W. 642, 186 Wls. 148. 

Tordlot on oral taatlmoaj 

There is a strong presumption in¬ 
dulged in favor of jury’s verdict on 
oral testimony of witnesses seen and 
heard by them, followed by a deci¬ 
sion of the trial Judge refusing to 
disturb the verdlet. 

Ala.—New York Life Ins. Co. v. Tur¬ 
ner. 104 So. 643, 213 Ala. 286. 

10 . Ill.—Packard v. Kennedy. 124 N. 
E.2d 65. 4 IlLApp 2d 177. 

Ind.—Pennsylvania R. Co. v. Stila- 
bower. 39 N.E.2d 466, 110 Ind.App 
463—^Armstrong v. Binzer, 199 N.E. 
863, 102 Ind.App. 497—Indiana 

Service Corporation v. Dailey, 169 
NE. 767, 87 Ind.App. 6—Chicago, 
L S. & S. B. Ry. Co. V. Wesolowski, 
122 NE. 781, 70 Ind App. 6. 

Iowa.—Fischer v. Hawkeye Stages, 
37 NW.2d 284. 240 Iowa 1203. 

Kan —Parmenter v. Morrison, 288 P. 
582, 130 Kan. 707. 

Ohio.—Miller v. Johnson. App., 123 
NE.2d 61—Dworken v Louden- 
slager, App. 61 N.E.2d 207. 

4 C.J. p 771 note 69. 

Where a general verdict is for 
plaintiff, such Inferences as the jury 
might reasonably have indulged in 
support of the verdict will be consid¬ 
ered on appeal, while against such 
verdict the court will indulge only 
such presumptions as necessarily arc 
gathered from the evidence. 

Ind,—Cleveland, C., C. & St. L. Ry. 
Co. V. Starks. 106 N.E. 646, 68 Ind. 
App. 341. 

11 . Ark—Gage & Spencer v. Road 
Improvement Diet. No. 3 of Newton 
County, 262 S.W. 922, 169 Ark. 642. 

4 C.J. p 771 note 62. 

12. Ark.—Gage & Spencer v. Road 
Improvement Dist. No. 3 of Newton 
County, supra. 

Colo.—Lingelbach v. Nagle, 203 P. 
660, 70 Colo. 677. 

5 D.—Jolley v. Dunlop, 147 N.W. 980, 
34 S.D. 213. 

4 C J. p 771 note 60. 

13 . Ala—State v. Donaldson, 96 So. 
617, 209 Ala. 400—Griffin v. Hand- 
ley, 96 So. 66, 209 Ala. 263—^Jones 
V. Spear, 86 So. 472, 204 Ala. 402 
—MaePherson v. Hood, 67 So. 994, 
191 Ala. 146—Jones v. White, 66 
So. 605, 189 Ala. 622—Reid v. Mc- 
Elderry, 66 So, 7, 188 Ala. 160— 
Cruise Splawn Lumber Co. v. Sor¬ 
rell, 51 So. 727. 166 Ala. 269. 

Etheredge v. Tennessee Valley 
Bank. 104 So. 288. 20 Ala.App. 573. 
Ariz.-Piper v. Taylor, 162 P. 863, 17 
Ariz. 361—Gibson v. Duncan, 162 
P 866, 17 Ariz 329—Wooster v. 
Bcorse. 140 P. 819, 16 Ariz. IL 
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Ark.—Wiegel v. Moreno-Burkhanm 
Const. Co.. 240 S.W. 732, 163 Ark. 
664—Harmon v. Harmon, 237 S.W^ 
1096, 152 Ark. 129—Bramble v. 
College Hill Light & Traction Co.^ 
232 S.W. 768, 149 Ark. 669—Cob- 
lentz & Logsdon v. L. D. Powell 
Co.. 229 S.W. 25. 148 Ark. 161— 
Blackford v. Gibson. 222 S.W. 867, 
144 Ark. 240—Price v. Hartzell, 205 
S.W. 829, 135 Ark. 440—Weaver- 
Dowdy Co. V. Brewer, 196 S.W. 367, 
129 Ark. 193—Sims v. Loughridge,. 
186 S.W. 777, 123 Ark. 465—Thomp¬ 
son V. Sharp County, 186 S.W. 460, 
123 Ark. 619—Jones v. Hoyt, 183 
S.W. 196. 122 Ark. 611—Phillip® 
V. Joklsche, 174 SW. 620, 117 Ark. 
221—Crane v. Jackson, 172 S.W* 
890, 116 Ark. 100. 

Cal.—Kemp v. Enemark 230 P. 441, 
194 C. 748—Wilmon v. Arcs, 214 
P. 962, 191 C. 80—Harmon v. De 
Turk, 169 P. 680, 176 C 758—Dixon 
V. Bartlett. 169 P. 236. 176 C. 672— 
Berri v. Rogero, 146 P. 96, 169 C. 
736. 

Turgeon v. Barney, 233 P. 894, 70 
C.A. 432—Reid v. Kerr, 220 P. 688, 
64 C.A. 117—Bates v Hoskins, 202 
P. 679, 54 C.A 643—Simons v. Por¬ 
terfield, 193 P. 172, 49 C.A 296— 
People’s Water Co. v Sweet, 177 
P. 856, 38 C A 774—Ceremony v. 
Drummond, 174 P. 696, 37 C A 446 
—Hubermann v. National Surety 
Co, 174 P. 79, 37 C A. 569—Rivera 
V. Capps, 166 P. 1016, 29 C A 496, 
rehearing denied 156 P. 1017, 29 C 
A. 496—Miller v Kraus, App, 165 
P. 834, rehearing denied. Sup , 155 
P. 838—Mintzer v. City of Rich¬ 
mond, 160 P. 799, 27 CA. 666— 
Dietz V. Scott, 149 P. 775, 27 C A, 
320—^Agnew v Nelson, 148 P. 819*, 
27 C.A 39—Davies v. Stark, 144 P. 
316, 26 C A. 619—Lynip v. Alturas 
School Dist. of Modoc County, 141 
P. 835, 24 C.A. 426. 

Colo.—Gibbons v. Ellis, 165 P. 783, 63 
Colo. 76—Fl.sher v. Pioneer Const. 
Co, 163 P 861, 62 Colo. 638. 

Lament v. Reynolds, 144 P. 1131i, 
26 Colo App. 347. 

DC.—^Wedderburn v. Wedderburn, 4:6 
App.DC. 149—Fletcher v. Fletcher, 
43 App.D.C. 180. 

Fla.—Stratton v. Andrews, 106 So. 
842, 90 Fla. 376. 

Idaho.—Needham v. Needham, 200 P: 
346, 34 Idaho 193. 

Ill.—Hagen Paper Co. v. East St 
Louis Pub. Co., 109 N.E. 979, 269’ 
111. 535. 

Knapik v. Stefek, 274 IlLApp. 19^ 
—Schussler v. Fort Dearborn Cas¬ 
ualty Underwriters, 230 IlLApp. 
681—Leith v. Leith, 213 IlLApp. 
156—City of Chicago v. Wahl, 210* 
IlLApp. 106—Muskegon Tool &. 
Stamping Co. v. Allith-Prouty Co.,. 
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APPEAL & ERROR §§ 1$62(1)-15«2(2> 


are in favor of the validity of a verdict,B and the 
burden is on the party attacking it to show its in- 

validity.is.io 

A ruling sustaining a motion to correct the verdict 
nunc pro tunc is presumptively correct where no 
exception was taken thereto.^^ 

§ 1562(2). - Form and Reception 

If there ie no showing to the contrary, the appellate 

205 Ill.App. 70—Hunt v. Hunt. 201 
Ill.App. 615—Barnes v. National 
Live Stock Ins. Co., 201 Ill.App. 123 
—In re Coyle’s Estate. 201 IlLApp. 

1—Scola V. Scola, 194 Ill App. 336 
—Kerch v. Lazzarini, 192 Ill.App. 

462—Hagen Paper Co. v. East St. 

Louis Pub. Co.. 190 Ill.App. 681, 
affirmed 109 N.B. 979, 269 Ill. 636— 

Glerz V. Rus, 189 Ill.App. 416— 

North Side Sash & Door Co. v. 

Schuetz, 189 Ill.App. 379. 

Ind —Thompson v. Miller, 107 N.E. 

74. 182 Ind. 545. 

Charters v. Miller, 140 N.E. 441. 

80 Ind.App. 244—Central Trust & 

Savings Co. v. Wallace, 118 N E. 

593, 66 Ind.App. 629—^Aufderheide 
V. Howard, 117 N.E 212, 66 Ind 
App 286—Paul v. Barn brook, 106 
N.E. 426, 68 Ind App. 007—Harrell 
V. Neill, 106 NE. 926, 66 Ind.App. 

647 

Iowa.—Pappas v. Stathis, 174 N.W 
230. 

Kan—Stevens v. Keegan, 220 P. 1060, 

114 Kan. 796—Hodge v. Bishop, 165 
P 644, 101 Kan. 162. 

Ky.—Shirley v. Graham, 256 S.W. 

718, 201 Ky 339—Bridgewater v. 

Continental Fire Ins Co., 218 SW 
292, 187 Ky. 43—Wolfe v. Bailey, 

212 SW. 679, 184 Ky 481—Shana¬ 
han V. McIntyre, 206 S.W. 386, 181 
Ky 390—Sim v. Bishop, 197 SW 
626, 177 Ky. 279—Lowe v. Taylor, 

189 S.W. 204, 172 Ky. 275—Pacifle 
Mut Life Ins. Co. v. Taylor, 179 
SW. 199, 166 Ky. 323—Myers v. 

Saltry, 173 S.W. 1138, 163 Ky. 481, 

Ann Cas.l916E 1134, motion denied 
Myers v. Saltry, 175 S.W. 626, 164 
Ky. 360. 

Md.—^Wilson V. Martin’s Estate, 108 
A. 797, 136 Md. 196—Wilmer v. 

Ridgely, 102 A. 746, 131 Md 601 
Mass—Smith v. Smith, 109 N.E. 830, 

222 Mass. 102—Irving v. Shaw, 105 
NE 1061, 218 Mass. 432—Potter- 
ton V. Condit, 106 N.E. 443, 218 
Mass. 216. 

Mo.—State ex rel. Hurst Automatic 
Switch & Signal Co. v. Wurdeman, 

274 S.W. 410, 309 Mo. 120—Sanders 
V. McClara, 208 S.W. 267. 

La Rue v. Bloch, App., 256 S.W. 

321—Luzzadder v. McCall, App., 

198 S.W. 1144. 

Mont.—Davenport v. Davenport, 222 
P. 422, 69 Mont. 406. 

Nev.—Phillips V. Snowden Placer Co., 

160 P. 786, 40 Nev. 66. 


court will gontrally presume that the verdict compiles 
with all formal requlaltee, that a form therefor was 
properly prepared and submitted by the court, and that 
it was properly returned, received, and construed. 

If there is no showing to the contrary, the ap¬ 
pellate court will generally presume to sustain the 
verdict, that the verdict complies with all formal 
requisites,that a proper form therefor was pre- 
paredi® and submittedi*^ by the court, and that the 

Reville v. Sullivan, 90 S E.2d 609, 
93 Ga.App. 23—State Farm Mut. 
Auto Ins. Co. V. Henderson, 69 S.E. 
2d 819, 81 GaApp 541—Sixth St. 
Corp. V. Daniel, 57 S.E.2d 210, 80 
Ga.App. 680—Independent Life & 
Acc. Ins. Co. V. Hopkins, 66 S.E.2d 
177, 80 Ga.App 348—Rowland v. 
Gardner, 53 S.E 2d 198, 79 Ga.App. 
153—Ludwig v J. J. Newberry Co, 
62 S.E.2d 485, 78 Ga App 871—Na¬ 
tional Life & Acc. Ins Co of Tenn. 
V. Camp, 49 S E.2d 670, 77 GaApp. 
667—Smith v. American Oil Co., 40 
S E.2d 90, 77 GaApp. 463—Metro¬ 
politan Life Ins. Co. v Joye, 48 
S.E.2d 761, 77 Ga.App 357—Henry 
V. Hoch, 47 SE2d 169, 76 Ga.App. 
819—^Agricultural Ins. Co. v. Crane, 
47 S.E 2d 136, 76 GaApp. 687— 
Southern Ry. Co v. Garland, 47 
93, 76 Ga.App 729—Up¬ 

church V. Upchurch, 45 S E 2d 856, 
76 GaApp. 215—Gulf Life Ins. Co. 
V. McDaniel. 43 S.E 2d 784, 75 Ga. 
App. 649, certiorari dismissed 45 
S E 2d 64, 203 Ga 95—Pierson v. 

M. & M. Bus. Co., 40 S.E.2d 661, 74 
Ga.App. 637—Southern Ry. Co. v. 
Watson, 39 S.E 2d 707, 74 Ga.App. 
317—Douglas Motor Co. v. Watson, 
22 SE2d 766, 68 Ga.App. 335— 
Owen v. Anderson, 186 S E 864, 64 
Ga.App 63—Swain v. Georgia Pow¬ 
er & Light Co, 169 S.E. 249, 46 
Ga.App. 794. 

13.10 Ga—Calhoun v. Babcock Bros. 
Lumber Co., 33 S.E.2d 430, 199 Ga. 
171. 

14. Mo.—Boudreau v. Myers, App., 
64 S.W.2d 998. 

15. Ind.—^Zaharek v. Gorezyea, 161 

N. E 683, 87 Ind App 309 
Po.-Heitz V. Bridge, 39 A.2d 287, 155 

Pa.Super 665. 

4 C.J. p 771 note 63. 

Slgaiag by foreman 

The reviewing court may assume 
that a verdict not challenged on the 
ground that it was not signed by the 
foreman as required by statute was 
BO signed. 

Ind.—Zaharek v. Gorezyea, 161 N.E. 

683, 87 Ind App. 309. 

4 C.J. p 771 note 63 [a]. 

16. Mo.—McConnell v. Jones, App., 
30 S.W.2d 646. 

17. Colo.—Southern Surety Co. v. 
Peterson, 281 P. 746, 86 Colo. 360. 

Ohio—Weaver v. Weaver, App., 35 
N.E.2d 173. 


N.M.—^Fairchild v. Cloudcroft Lum¬ 
ber & Land Co., 202 P. 125, 27 N.M. 
862—First Nat. Bank v. Staley, 196 
P. 614, 26 N.M. 650. 

N.Y—Bell V. James, 112 N.Y.S. 760, 
128 App.Dlv. 241. 

Kamman v. Kamman, 162 N.Y.S. 
679. 

N.C.—Sanders v. Sanders, 83 S E. 489, 
167 N.C. 317. 

N.D.—State v. Rose, 170 N.W. 879, 
41 ND. 261. 

Okl.—Border v. Dearmon, 161 P. 1183, 
61 Okl. 406—Washington County 
Abstract Co v. Harris, 149 P. 1076, 
48 Okl. 677—Wichita Min. & Imp. 
Co. V. Hale, 94 P. 630, 20 Okl. 169. 
Or.—Tyler v. Bier, 172 P. 112, 88 Or. 
430. 

Pa—Maurer v. Rogers, 95 A. 693, 260 
Pa 447. 

S.D—Schwitz V. Thomas, 160 N.W. 
734. 38 S.D. 180. 

Tenn.—Minton v. Wilkerson, 182 S.W. 
238, 133 Tenn. 484. 

Tex.—Neasc v. Broadwater Mercan¬ 
tile Co, Civ App., 206 S.W. 692 
—Bailey v. Burkitt, Civ.App., 201 
S W. 726—Dawson v. George, Civ. 
App., 193 S W. 496—^Wedgworth v 
Smith. Civ.App, 178 S.W. 641, af¬ 
firmed, Com.App., 213 S.W. 254— 
Bastrop & Austin Bayou Rice 
Growers’ Ass’n v Cochran, Civ. 
App., 171 SW 294—August v 
Gamer Co., Civ App , 166 S W. 1197. 
Utah—Mountain States Supply Co 
V. Nutall-Allen Co, 226 P 811, 63 
Utah 384—Morgan v. Child, Cole & 
Co., 213 P. 177, 61 Utah 448—Head¬ 
land V. Daniels. 167 P. 1170, 60 
Utah 381—Cain v. Stewart, 167 P 
265, 60 Utah 261. 

Vt—Cutler Co. v. Barber, 108 A. 400, 
93 Vt. 468—St. Albans Granite Co. 
V Elwell & Co.. 92 A. 974, 88 Vt. 
479—Child V. Shaw, 70 A. 666, 81 
Vt. 314. 

Wash—Gay v. Hansen, 226 P. 271, 
130 Wash. 107—Oliphant v. Gilham, 
221 P 298, 127 Wash. 636—Gregg 
V. Gregg, 200 P. 1084, 117 Wash. 
164. 

Wyo.—Royal Ins. Co. v. O. L. Walker 
Lumber Co.. 148 P. 340, 23 Wyo. 
264, affirmed 165 P. 1101, 24 Wyo. 
69. 

4 C.J. p 771 note 61. 

13.5 Ga.—Powell v. Moore, 42 S E.2d 
110, 202 Ga. 62—Calhoun v. Bab¬ 
cock Bros. Lumber Co., S3 S.E.2d 
430, 199 Ga. 171. 
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verdict was regularly and properly returned^* and I reference to the use of the various forms .22 


received.1® Also, it will be presumed that the trial 
court ruled correctly when it construed an ambigu¬ 
ous verdict,20 or refused to allow a party to inter¬ 
rogate a juror as to his assent to the verdict .21 

As between several forms of verdict which are 
very similar in much of their language and are in 
favor of the same party, it cannot be assumed that 
the jury would infallibly choose the one which would 
express the exact reason for their finding, but in¬ 
stead it may be assumed that in choosing the form of 
verdict to be used the jury merely relied on their 
recollection of what the court instructed them with 


§ 1562(3). -Matters Considered by Jury 

It will usually be presumed by the appellate court 
that the Jury considered and duly regarded all matters 
necessary to ba considered, and excluded from their con¬ 
sideration all Improper matters. 

Ordinarily, unless there is something shown to 
the contrary, the appellate court will presume in 
support of the verdict and judgment that the jury 
was composed of men of common intelligence and 
experience possessed of understanding and a sense 
of fairness and justice,23 who properly and fairly 


18. Wash—Stedman v. Keener, 128 
P. 1047, 71 Wash. 462. 

W.Va.—Utt V. Herold, 84 S.E.2d 357, 
127 W.Va. 719. 

19. N.J.—Weir v. Luz, 58 A.2d 550, 
187 N.J Law 361—Charney v. Co¬ 
hen, 110 A. 698, 94 N.J.Law 381, 
affirmed 112 A. 893, 95 N.J.Law 538. 

4 C.J. p 771 note 65. 

Prossaos of ooimssl at tlms of rsosp- 
tloa 

(1) Where there is nothing in the 
record to support defendant's con¬ 
tention that the verdict was received 
during his absence from the court 
room, it will be presumed that the 
verdict was legally rendered in ac¬ 
cordance w’lth the rule, Omnia pree- 
sumuntur rite esse acta. 

N.J.—Charney v. Cohen, supra. 

(2) Where, however, the jury re¬ 
turned an irregular verdict which it 
is claimed might have been corrected 
on motion, no presumption can be 
indulged that counsel were present 
at the time it was received. 

Or.—Parlln v. Barnett, 67 P. 626, 36 
Or. 668. 

80. Cal —Brokaw v. Black-Foxe 

Military Institute, 231 P 2d 816, 37 
C 2d 274—Snodgrass v. Hand, 81 P. 
2d 198, 220 C 446. 

4 C J. p 771 note 66. 

Appeal on Judgment roll alone 

The test of whether a verdict is 
so ambiguous and unintelligible as 
not to support the judgment appealed 
from on the judgment roll alone is 
not whether the appellate court can 
understand the verdict, but whether 
the record affirmatively shows er¬ 
roneous interpretation thereof by the 
trial court. 

Cal.—Snodgrass v. Hand, supra. 

81. Ind.—Mitchell v. Parks, 26 Ind. 
854. 

88 . Ind—Crane v. Hensler, 146 N.E. 
577, 196 Ind. 341, rehearing denied 
148 N.E. 409, 196 Ind. 841. 

83. Ariz.— Corpus Juris Ssoundum 
quoted in Citizens Utilities Co. v. 
Firemen's Ins. Co., 240 P.2d 869, 
871, 73 Ariz. 299—Noel v. Ostlie, 22 
P.2d 831, 42 Ariz. 121. 


Ark.—^Arkansas-Louisiana Oas Co. v. 
Campbell. 156 S.W.2d 255, 203 Ark. 
307—^Kansas City Southern Ry. Co. 
V. Larsen, 114 S.W.2d 1081, 196 
Ark 808, certiorari denied 59 S.CL 
82, 305 U.S. 621, 83 LEd. 397— 
Louisiana & A. Ry. Co. v. O'Steen, 
110 SW.2d 488, 194 Ark. 1126— 
Green v. BYeeman, 227 S.W. 982, 
148 Ark. 654. 

Cal.—Davis v Franson, 296 P.2d 600, 
141 C.A.2d 263. 

Ga.—Saul Klenberg Co. v. Mrozinski, 
60 S E.2d 247, 78 Ga.App. 69. 

Ind.—New York, C & St. L R Co. v. 
First Trust & Savings Bank, 153 
N.E. 761, 198 Ind. 376. 

D. Graff & Sons v. Williams, 61 
N.E.2d 72, 116 Ind.App. 697. 

Ky.—Fields v. Wilkins, 277 S.W.2d 
467—Sherrow v. Watts' Adm'r, 226 
S.W.2d 929, 312 Ky. 262—Elliott v. 
Drury's Adm'x, 219 S.W.2d 3, 309 
Ky. 814—Stephenson's Adm'x v. 
Sharp's Ex'rs, 1 S.W.2d 957, 222 
Ky. 496. 

Mich.—Courtney v. Apple, 76 N.W.2d 
80, 345 Mich. 223—Cleavenger v. 
Castle, 237 N.W. 542, 255 Mich. 66. 

Miss.—City of Jackson v. Cook, 68 
So.2d 498, 214 Miss. 201—Metro¬ 
politan Life Ins. Co. v. Moss, 192 
So 343—Mississippi Ice & Utilities 
Co. V. Pearce, 134 So. 164, 161 Miss. 
252—Nelms & Blum Co. v. Fink, 
131 So. 817, 159 Miss. 372. 

Mo.—Elgin V. Kroger Grocery A Bak¬ 
ing Co., 206 S.W.2d 601, 367 Mo. 19 
—Rishel V. Kansas City Public 
Service Co., 129 SW.2d 861. 

Hidleman v. Morrison Motor 
Freight, App., 273 S.W.2d 746— 
Weber v. Jones, 222 S.W.2d 967, 240 
Mo.App. 914. 

N.C.—York V. York, 194 S.B. 486, 212 
N.C. 695—Headen v. Bluebird 
Transp. Corporation, 191 S.E. 331, 
211 N.C. 639. 

Ohio.—Cohen v. Smith. 169 N.E. 829, 
26 Ohio App. 32. 

Pa.—Herb v. Hallowell, 164 A. 682, 
304 Pa. 128, 85 A L.R. 1004. 

S.C.—Southern v. Cudahy Packing 
Co., 159 S.E. 32, 160 S.C. 496. 

S.D.—Allen v. McLain, 69 N.W.2d 
890, 76 S.D. 620. 
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Tenn.—^Mutual Ben. Health A Acci¬ 
dent Ass'n V. Houston, 124 S.W.2d 
722, 22 Tenn App. 570. 

Tex.—Finck Cigar Co. v. Campbell, 
133 S.W 2d 769, 134 Tex. 260. 

Comanche Duke Oil Co. v Texas 
Pac. Coal & Oil Co., Com.App., 298 
S.W. 664. 

Higginbotham v. International- 
Great Northern R. Co., Civ App, 
99 S.W.2d 338, error dismissed— 
Houston Electric Co v. Potter, Civ. 
App., 61 SW2d 764—Bain Peanut 
Co. of Texas v Pinson & Guyger, 
Civ.App, 287 S.W. 87, reversed on 
other grounds Bain Peanut Co of 
Texas v. Pinson, Com App , 292 S 
W. 203, set aside on rehearing 294 
S.W. 636—Robinson v. Casey, Civ. 
App, 272 S W. 536—Funderburgh 
V. Skinner, Civ.App, 209 S W. 452, 
error refused. 

Wash.—Lewis v Coleman, 79 P.2d 
633, 194 Wash 674. 

Ability to apply argument 

It must be assumed that the jury 
is composed of sensible men who aie 
capable of making application of an 
argument based on the evidence 
Ky.—^W. H. Simmons & Co. v Price’s 
Adm’r, 38 S.W.2d 6, 238 Ky. 332. 

Szpsztness in matters of law or dic¬ 
tion 

(1) The appellate court may pre¬ 
sume that the jurors are of average 
intelligence, but not that they are 
experts in matters of diction 

Iowa.—Boom v. Boom, 220 NW. 17, 
206 Iowa 70. 

(2) The appellate court must view 
the charge as a jury untrained in 
law would view it. 

Tex.—^Northern Texas Traction Co. v. 
Weed, Com.App., 300 SW. 41. 

(3) There is no presumption that 
juries are familiar with legal terms, 
and it could not be assumed that 
jurors knew offhand the meaning of 
the terms "general damages” and 
"special damages” which are not 
parts of the layman’s speech, but are 
legal devices, resorted to for the pur¬ 
pose of denoting particular kinds of 
damages. 



6 C.J.S. 

understood, weighed, and considered all matters 
which it was the duty of the jury to consider and 
regard in arriving at their verdict,®^ and excluded 
from their consideration all matters which it would 
have been improper for them to have considered 
under the instructions and rulings of the trial 
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court.25 

It will be presumed, therefore, that the jury duly 
considered and weighed the arguments of counsel,^® 
and all of the duly admitted evidence proper for 
them to consider,27 but not that excluded or not 


Or.—De Lashmitt v. Journal Pub 
Co., 114 P.2d 1018, 166 Or. 650, 135 
A L..R. 1176. 

a*- Ariz.—Corptia Juris Beoanduu 
quoted ia Citizens Utilities Co v. 
Firemen's Ins. Co., 240 P.2d 869, 
871, 73 ArIz. 299. 

Ark—Bridgforth v. Vandiver, 284 S. 
W.2d 623, 226 Ark. 702—Louisiana 
& A. Ry. Co. V. O’Stcen, 110 S.W 
2d 488, 194 Ark. 1126. 

Cal.—Rather v. City and County of 
San Francisco, 184 P.2d 727, 81 C. 
A.2d 625—Hawkinson v. Scholz, 57 
r2d 945, 13 C.A2d 687—Eckstrom 
V. Brooks, 2 P.2d 207, 116 C.A. 727. 
Ga.—Brown v. Service Coach Lines, 
31 S.E.2d 236, 71 Ga.App. 437— 
Western & Atlantic R. R. v. 
Mathis, 10 SE2d 457, 63 Ga.App. 
172. 

Iowa—Jottro v Healy, 60 NW2d 
641, 246 Iowa 294—Doyle v. Dugan, 
295 NW 128. 229 Iowa 724. 

Ky—Parris’ Adm’x v. Molter, 66 S. 

W2d 62, 261 Ky. 432 
Mass —Thibault v. Devio, 68 N.E.2d 
354, 318 Mas.s 605. 

Miss—Mississippi Cottonseed Prod¬ 
ucts Co. V Harris, 192 So. 439, 187 
Miss 138 

Mo —Haycraft v. Haycraft, App., 164 
SW2d 617. 

Ohio —Korcher v. City of Connoaut, 
66 N E 2d 272, 76 Ohio App 491. 
SD--Vender Linden v. Oster, 166 
NW 911, 37 SD. 113. 

Tenn —City Transp. Corp. v. Seckler, 
225 SW.2d 288, 32 Tenn App. 661. 
Tpx —Etter v. VonSternberg, Civ. 
App , 244 S W.2d 321, error refused 
no reversible error—M-K-T Ry. Co. 
V Jaffee Cotton Products Mfg. Co., 
Civ App., 193 S.W.2d 986, error 
granted—Kincheloe v. Kincheloe, 
Civ.App , 162 S.W.2d 861, error re¬ 
fused. 

Wash—Lyle v. Glnnold, 24 P.2d 449, 
174 Wash 104. 

W Va —Tacuone v. Pietranton, 77 S. 
E.2d 884, 138 W.Va. 776—McCul¬ 
lough V. Clark, 106 S.E. 61, 88 W. 
Va. 22. 

Oonslderatiou of oouuterolaim or set¬ 
off 

(1) It was the duty of the Jury to 
deduct from plaintiffs' damages for 
the poisoning of live stock such dam¬ 
ages as were due from plaintiff to 
defendant resulting from trc.spass of 
the stock and render verdict for the 
balance, and, where the record does 
not show otherwise, it must be pre¬ 
sumed on appeal that they considered 


the counterclaim when rendering the 
verdict. 

Colo.—Clemmons v. Seyfried, 179 P. 
140, 66 Colo. 68. 

(2) However, on a report in an ac¬ 
tion wherein defendant filed a dec¬ 
laration in set-off. where the record 
does not expressly show that such 
declaration was considered by the 
jury, such action on their part can¬ 
not be inferred, although their ver¬ 
dict for plaintiff equals the auditor’s 
finding for plaintiff, which expressly 
found against defendant. 

Mass.—^Woodworth v Fuller, 119 N. 

E. 685, 230 Mass. 160. 

U’se of knowledge of human nature 
There is a presumption that Ju¬ 
rors in weighing testimony will use 
their knowledge of human nature 
Ind.—Pittsburg, C., C. & St. L. Ry. 
Co. v. Nichols, 130 N.E. 646, 78 Ind. 
App. 361. 

26. Ariz — Corpus Juris Seoundum 
quoted in Citizens Utilities Co. v. 
Firemen's Ins. Co, 240 P.2d 869, 
871, 73 Ariz. 299. 

Ark—Bourland v. Baker, 216 S.W. 
707, 141 Ark. 280. 

Cal —^Eubanks v. Milton G, Cooper & 
Son, 166 P.2d 775, 68 C A 2d 366— 
Dingman v. J. E. French Co., 39 P. 
2d 826, 3 C.A.2d 471. 

111.—Liska V. Chicago Rys. Co., 149 
N.E. 469, 318 Ill. 670. 

Miss.—Gilliam v. McLcmore, 106 So. 

99, 141 Miss. 263, 43 A.L R. 79. 

Mo.—Oliver v. City of Vandalia, App , 
28 S,W.2d 1044—Brown v. Brown, 
App., 6 S.W.2d 644. 

N.H.—Keefe v. Sullivan County R. 

R. , 97 A. 666, 78 N.H 139. 

Okl.— Corpus Juris Seoundum cited 
In Cosar v. Bemo, 282 P.2d 222, 
227—Ft. Smith & W. R. Co. v. 
Moore, 169 P. 904, 66 Okl. 322. 

Tex.—Ellerd v. Murray, Civ.App., 247 

S. W. 631. 

Wash.—Regenvetter v. Ball, 229 P. 
321, 181 Wash. 166. 

20. Ariz.— Corpus Juris Seoundum 

quoted in Citizens Utilities Co. v 
Firemen’s Ins. Co., 240 P.2d 869. 
871, 73 Anz. 299. 

Ky.—^W. H Simmons & Co. v. Price's 
Adm’r, 38 S.W.2d 6, 238 Ky. 332. 

4 C.J. p 771 note 69. 

irndue weight to counsel’s argument 
not presumed 

Fact that the Jury gave more heed 
to a statement of counsel in argu¬ 
ment than to a specific direction of 
the court cannot be presumed. 

Wis.—Gerbing v. McDonald, 229 N.W. 
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860, 201 Wis. 214, followed in 229 
N.W. 864, 201 Wis. 222. 

27. Ariz.— Corpus Juris Seoundum 

quoted in Citizens Utilities Co v. 
Firemen’s Ins. Co., 240 P.2d 869, 
871, 73 Ariz. 299. 

Ark.—Missouri Pac. R. Co. v. Wil¬ 
liams, 208 S.W.2d 187, 212 Ark. 
788—Provident Life & Accident 
Ins. Co. V. Butler, 174 S.W 2d 559, 
206 Ark. 229. 

Cal.—^Paul V. Key System, 180 P 2d 
940, 80 C.A.2d 21—Ballard v. Krug, 
295 P. 871, 111 C.A. 655—Mercan¬ 
tile Trust Co. of San Francisco v. 
Doe, 146 P. 692, 26 CA. 246. 

Conn.—Tappan v. Knox, 162 A. 7, 115 
Conn. 508. 

Idaho.—Hooton v. City of Burley, 
219 P.2d 661, 70 Idaho 369. 

Ill.—^Ringholm v. Fitzgerald, 208 Ill. 
App. 268. 

Iowa.—Russell v. Leschensky, 276 N. 

W. 608, 224 Iowa 334. 

Miss—Gregory v Williams, 36 So.2d 
461, 203 Miss. 466. 

Mo—Prichard v. Dubinsky, 89 S.W. 
2d 530, 338 Mo. 360. 

Lerbs v. Machetascheck, App., 49 
S.W.2d 240. 

Neb —Litwlller v Graff, 246 N.W. 
922, 124 Neb 460 

N.H.—Sibley Oil Co. v. Stein, 126 A. 

2d 262, 100 N.H. 356. 

Tex—State v. Black, Civ App., 14 
S.W 2d 72—Wade v. First Nat. 
Bank, Civ App, 263 S W. 664— 
Gulf, C. & S. F. Ry. Co. v. Rodri¬ 
guez. Civ.App., 186 SW. 311. 

Va—Barnard Bus Lines v. Weeks, 
158 S.E. 870, 166 Va 465. 

4 C.J. p 771 notes 70, 71. 

Expert testimony 

The reviewing court must presume 
that the Jury took qualifications of 
expert witnesses into consideration 
in weighing their testimony. 

Ill—Department of Public Works 
and Buildings v. Foreman State 
Trust & Savings Bank, 1 N E 2d 
76, 363 Ill. 13. 

Obssrvunoo of limitation on purpose 
of evidence 

The Jury is assumed to have con¬ 
sidered a driver’s conduct in a sit¬ 
uation suggested by a question put to 
the driver, only as it tended to show 
if the driver used care in anticipat¬ 
ing traffic in an actual situation and 
not as a test of what care was in 
fact demanded. 

N.H.—Lapolice v. Austin, 157 A. 73, 
85 N.H. 244. 

Beading of different contracts 

The Jury, in determining an issue 
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properly before them.*® No presumption will be 
made that the jury disregarded the proofs and acted 
on something else,*® that they failed to consider all 
the evidence,*® or that they did not properly weigh 
the evidence,®* or considered it in an improper 


way.®* 

Although the presumption is not conclusive,*® and 
will not be drawn where there are circumstances 
which would render it unreasonable,®* it will gen- 


aubmitted of what contract was 
made, must be presumed to have read 
different contracts introduced. 

Tex.—McAllister v. City of Frost, 
Giv.App.. 62 S.W.2d 232. 

BeooUeotloa and oonaldtratloB of tea- 
tlmoiijr not reprodooed 
The object of reproduction of tes¬ 
timony la to aid the memory of the 
Jury, and when, after a case is sub¬ 
mitted to them and they retire, they 
later request the reproduction of tes¬ 
timony on a certain point, the pre¬ 
sumption ia that they recollect all 
the testimony but that on the point 
ashed to be reproduced. 

Tex.—American Nat. Bank of Wichi¬ 
ta Falls V. HaEEerton, Civ.App., 
250 S.W. 279. 

88. Aria.—Corpna Juris Seonadnm 

quoted In Citizens Utilities Co. v. 
Firemen's Ins Co.. 240 P.2d 869, 
871, 73 Ariz. 299. 

Cal.—Robertson v. Brown, 99 P.2d 
288, 37 C.A.2d 189—Formosa v. 

Yellow Cab Co., 87 P.2d 716, 31 C. 
A.2d 77—Elliott v. Federated Fruit 
St Vegetable Growers, 291 P. 681, 
108 C.A. 412—Nelligan v. Knut- 
sen, 179 P. 443, 38 C.A. 1—Johns 

V. Ponds, 177 P. 293, 38 C.A. 643— 
McCollum V. Barr, 176 P. 463, 38 
C.A. 411. 

Idaho —Hartley v. Bohrer, 11 P 2d 
616, 52 Idaho 72. 

Iowa.—McKee v. Iowa Ry. St Light 
Co., 214 N.W. 564, 204 Iowa 44. 

Ky.—Terrell v. Flack’s Adm’r, 33 S. 

W. 2d 23, 236 Ky. 326. 

Kentucky Midland R. Co. v. 

Stump, 12 Ky L. 316. 

Mass.—^Lambert! v. Neal, 148 N E. 
463, 253 Mass. 99—Mercier v. Un¬ 
ion St. Ry. Co., 125 N.E. 181, 234 
Mass. 85—Buonlconti v. Lee, 124 
N.E. 791, 234 Mass. 73. 

Mo.—Robinson v. O'Shanzky, App., 96 
S.W.2d 895—Peck v. W. F. Wil¬ 
liamson Advertising Service in St. 
Louis, App., 68 S.W.2d 847—Wil¬ 
helm V. Hersh, App., 50 S W 2d 
735—Stofer v. Kansas City Public 
Service Co., 41 S.W.2d 614, 226 Mo. 
App. 876—Karst v. Chicago Fra¬ 
ternal Life Ass'n, App., 40 S.W. 
2d 732, certiorari denied Chicago 
Fraternal Life Ass’h v. Karst, 62 
S.Ct. 40, 284 U.S. 664, 76 L.Ed 
562—^Primmer v. American Car & 
Foundry Co., App., 20 S.W.2d 587. 
Mont.—Brown v. Homestake Ex¬ 
ploration Corporation, 39 P.2d 168, 
98 Mont. 305—Lingqulst v. Sei- 
bold, 199 P. 709, 62 Mont. 162, re¬ 
versed on other grounds Lingquist 
V. Loble, 204 P. 170, 62 Mont. 166— 


Newton v. City of Roundup, 198 
P. 441, 60 Mont. 24. 

NH.—Bunten v. Davis, 133 A. 16, 82 
N.H. 304, 45 A.L.R. 1409. 

Ohio.—Springfield Gas Co. v. Her¬ 
man, 188 N.E. 733, 46 Ohio App 
309. 

Okl —Chicago, R. I. St P. Ry. Co. v. 

Brooks, 156 P. 362, 57 Okl. 163. 
S.D.—Moore v. Schnauber, 169 N.W. 
234, 41 S.D. 140. 

Tex.—Choate v. Renfro, Civ.App., 126 
S.W. 2d 718—Texas Centennial 
Central Exposition v. Ahlflnger, 
Civ.App.. 120 S.W.2d 893, error 
dismissed—Nacklinger & Rayburn 
v. Prewitt, Civ.App., 294 S.W. 977— 
Gonzales v. Flores, Civ.App., 200 
S.W. 861, dismissed for want of 
Jurisdiction. 

Va.—Clinchfleld Coal Corporation v. 
Couch, 104 S.E. 802, 127 Va. 634, 
13 A.LR. 398. 

Wash.—Leslie v. Leslie, 216 P. 841, 
126 Wash. 407—Toler v. Northern 
Pac. Ry. Co., 162 P. 538, 94 Wash. 
360, affirmed 3 66 P. 778, 97 Wash 
700, 

4 C.J. p 771 note 72. 

29. Ariz — Corpus Juris Bsouudum 
quoted ia Citizens Utilities Co. v. 
Firemen’s Ins. Co., 240 P.2d 869, 
871, 73 Ariz 299. 

Cal.—Halloran v. Isaacson, 213 P.2d 
19, 95 C,A.2d 357—^Denson v. Press- 
ey, 67 P.2d 622, 13 C.A.2d 472— 
Arundell v. American Oilflelds Co., 
160 P. 159, 31 C.A. 218. 

Tenn.—White v. White, 9 Tenn.App. 
664. 

Tex.—Panhandle & S. F. Ry. Co v. 

Reynolds, Clv.App., 33 S.W.2d 249. 

4 C.J. p 771 note 73, 

Xaoreased rerdiot because of aumber 
of defeadimts 

In a suit for wrongful death 
against a receiver and a railroad 
company with Judgment against the 
railroad company alone, refusal to 
give a peremptory instruction in fa¬ 
vor of the receiver who had been 
discharged Is not reversible error, as 
there is no presumption that the Ju¬ 
ry would 80 forget or ignore their 
plain duty as to Increase the amount 
of the verdict because there were two 
defendants. 

Tex.—International & G. N. Ry. Co. 
V. Sneed. Civ.App., 181 S.W. 702. 

30. Ariz.— Corpus Juris Bsouudum 
quoted lu Citizens Utilities Co. v. 
Firemen’s Ins. Co., 240 P.2d 869, 
871, 73 Ariz. 299. 

Mo.—Pentoney v. St. Louis Transit 
Co.i 84 S.W. 140, 108 Mo.App. 681. 
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31. Ariz.— Corpus Juris Bsouudum 

quoted iu Citizens Utilities Co. v. 
Firemen’s Ina Co., 240 P.2d 869, 
871, 73 Ariz. 299. 

Colo.—Staten v. Famularo, 268 P. 
1066, 81 Colo. 121. 

Iowa.—Noland v. Kyar, 292 N.W. 819, 
228 Iowa 1006. 

Mich.—Cleavenger v. Castle, 237 N. 

W. 542, 255 Mich. 66. 

CNLyiag uudus credit to ordiuauoe 
In an action for injuries in an au¬ 
tomobile collision at an intersection, 
in which evidence was adduced rel¬ 
ative to the enactment of an ordi¬ 
nance making the street on which 
plaintiff traveled a through street to 
the Intersection Involved, the review¬ 
ing court cannot assume that the Ju¬ 
ry credited the ordinance with doing 
more than it presumed to do. 

N.M.—Mayfield v. Crowdus, 35 P.2d 
291, 38 NM. 471. 

39. Ariz.— Corpus Juris Seoundum 
quoted iu Citizens Utilities Co. v 
Firemen’s Ins. Co., 240 P.2d 869, 
871, 73 Ariz. 299. 

N H —Higgins v. Town of Carroll, 
167 A. 270, 86 N.H. 312. 

33. NH.—McCurdy v. Plibotte, 130 
A. 367, 83 N.H. 143. 

34. Or.—Sanborn Cutting Co. v. 
Butler, 179 P. 228, 91 Or. 619. 

Impossible or unsupported verdict 

(1) Only when the evidence does 
not support the verdict can the ap¬ 
pellate court say that the instruc¬ 
tions, which did not direct a verdict 
for either party, were not followed. 
Cal —Commonwealth Bonding & Cas¬ 
ualty Ins. Co. V. Pacific Electric 
Ry. Co., 184 P. 29, 42 C.A. 573. 

(2) Where the verdict was for an 
impossible amount, had the Jury fol¬ 
lowed all the instructions, it cannot 
be presumed that instruction to al¬ 
low interest was followed, and that 
the verdict included interest, thus 
rendering erroneous allowance of 
costs to plaintiff, in view of defend¬ 
ants’ offer of Judgment. 

Or.—Sanborn-Cutting Co. v. Butler, 
179 P. 673, 91 Or. 619. 

(8) Where no exceptions were tak¬ 
en to any ruling or instruction, but 
an erroneous verdict was reached, 
the court on appeal must assume 
that the governing principles were 
correctly stated to, but misunder¬ 
stood by, the Jury. 

Me.—Campbell v. Chabot, 98 A. 746, 
115 Me. 247. 

Bffeot of Uurtrnotlon to disrejard evl- 
dsaos 

The presumption that the Jury fol¬ 
lowed ittstruettottg to disregard in- 
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crally be presumed that the jury properly under- | stood*®® and applied and followed,®® the instruc- 


competent evidence does not apply if 
it appears real damage has been 
done, or that Incompetent evidence 
was not sumciently withdrawn. 
Mass.—McKenna v. Fielding, 172 K. 
£3. 224, 272 Mass. 341. 

35. Ark.—Chicago. R. I. & P. Ry. 
Co. V. Porterfield, 118 S.W.2d 276, 
196 Ark. 339. 

Cal.—Zuckerman v. Underwriters at 
Lloyd’s London, 267 P.2d 777, 42 C. 
2d 460—Nunneley v. Edgar Hotel. 
225 P.2d 497, 36 C.2d 403—Snod¬ 
grass v. Hand, 31 P.2d 198, 220 C. 
446—Douglas v. Southern Pac. Co., 
264 P. 237, 203 C. 390. 

Kading v. Willis, 286 P.2d 861, 
13B C A.2d 82—^Vlera v. Gordon, 248 
P.2d 981. 113 C.A.2d 700—Sandoval 
v. Southern Cal. Enterprises, 219 
P.2d 928, 98 C.A 2d 240—Reich 

V. Long. 218 P.2d 589, 97 C A.2d 
657—Paul V. Key System. 180 P. 
2d 940, 80 C.A 2d 21—Dodds v. 
Stellar, 175 P.2d 607, 77 C.A.2d 
411—Foerster v. Direlto, 170 P 2d 
986, 75 C.A.2d 323—Christiansen v. 
Holllngs, 112 P2d 723. 44 CA.2d 
332—McCullough v. Langer, 73 P. 
2d 649, 23 C.A.2d 610—Hamilton v. 
Hammond Lumber Co., 56 P.2d 
1257, 13 CA.2d 461—De Nardl v. 
Palanca, 8 P.2d 220, 120 CA. 371 
—Schatte v. Maurice, 2 P.2d 489, 
116 CA. 161—Lindsey v. Pacific 
Electric Ry. Co., 296 P. 131, 111 
C.A. 482—Shaver v. United Parcel 
Service, 266 P 606, 90 C.A. 764. 

Ga.—Baker v. Moore, 184 S.E. 729, 
182 Ga. 131. 

Brown v Service Coach Lines, 81 
SE.2d 236. 71 Ga.App. 437. 

Ind.—Indianapolis Traction & Termi¬ 
nal Co. V. Hensley, 116 N.E. 934, 
186 Ind. 479. 

Loehr v. Meuser, 93 N.E.2d 363, 
120 Ind.App. 630—Indianapolis 

Traction & Terminal Co. v. Thorn¬ 
burg. 125 N.E. 67, 74 Ind.App. 642. 
Ky.—Scobee v. Donahue, 164 S.W.2d 
947, 291 Ky. 374—Hurt v. Gambill, 
152 S.W.2d 60G, 287 Ky. 182—Ken¬ 
tucky Trac tion & Terminal Co. v. 
Wilburn, 267 S.W. 1090, 206 Ky. 
610. 

Minn.—Donea v. Massachusetts Mut. 
Life Ins. Co., 19 N.W.2d 377, 220 
Minn. 204. 

Mo.—Mueller v. Schien, 176 S.W.2d 
449, 362 Mo 180—Stein v. Rainey, 
286 S.W 53. 315 Mo. 635. 

Lee V. Holland, App., 268 S.W.2d 
30—State ex rel. and to Use of 
Scarborough v. Earley, 219 S.W.2d 
879, 240 Mo.App. 868—Acker v. 

Kansas City, App., 104 S.W.2d 1056 
—^Rappaport v. Roberts, App., 203 
S.W. 676. 

N.H.—^Whipple v. Boston & Maine R. 

R., 7 A 2d 239, 90 N.H. 261. 

N.Y.—Oorpas Jnrls oltsd 1& Dennis 
v. Tlshman, 263 N.T.S. 482, 603, 141 
Misc. 847. 


N.H.—In re Lomax* Will, 83 S.E.2d 
68, 225 N.C. 81—Dulin v. Hender- 
son-Gilmer Co., 185 S.E. 614, 192 
N.C. 638, 49 A.L.R. 663—Young v. 
Stewart, 131 S.E. 786, 191 N.C. 297. 
Or.—Coates v. Slusher, 222 P. 311, 
109 Or. 612. 

Tex.—North East Texas Motor Lines 
v. Hodges, Civ. App., 141 S.W. 2d 
386, aflirmed 168 S.W.2d 487, 138 
Tex. 280—Traders & General Ins. 
Co. v. Weatherford, Civ.App., 124 
S W.2d 423, error dismissed. Judg¬ 
ment correct—Jackson-Strlckland 
Transp. Co. v. Seyler, Civ.App., 123 
S.W.2d 928, error dismissed by 
agreement—Texas & N. O. R. Co. v. 
Owens. Civ.App., 64 S.W.2d 848— 
Winters Mut. Aid Ass’n v. Corum, 
Civ.App , 297 S W. 238. 

Va.—Rinehart & Dennis Co. v. 

Brown. 120 S.E. 269, 137 Va. 670. 
W.Va.—Brogan v. Union Traction 
Co., 86 S.E. 768. 76 W.Va. 698. 

4 C.J. p 771 note 76. 

Not led astray by slight errors 

(1) The appellate court must as¬ 
sume the jury to be men of reason¬ 
able intelligence, and consequently 
not led astray by every slight error 
in the Instructions. 

Mo.—Custer v. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

(2) The word “or,** Inserted in an 
instruction through an evident typo¬ 
graphical error, did not render the 
charge erroneous, the presumption 
being that the jury, understanding 
English, were not misled. 

Mo—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 aw. 46, 282 Mo. 
685. 

36. Ala.—National Life & Accident 
Ins. Co. V. Norris, 167 So. 350, 27 
Ala App. 163. 

Ark.—Kansas City Southern Ry. Co. 
V. Larsen, 114 S.W.2d 1081, 195 
Ark. 808, certiorari denied 69 S Ct. 
82, 305 U.S. 621, 83 L Ed. 397— 
Jones V. Fowler, 286 S.W. 363, 171 
Ark 694—Johnson v. T. M. Dover 
Mercantile Co., 261 S.W. 913, 164 
Ark. 371—^Ft. Smith Iron & Steel 
Mills V. Southern Round Bale 
Press Co., 213 S.W. 21, 139 Ark. 101 
—St. Louis, I. M. & S. Ry. Co. v. 
Elrod, 173 S W. 836, 116 Ark. 514. 
Cal.—Zuckerman v. Underwriters at 
Lloyd’s London, 267 P.2d 777, 42 
C.2d 460—Nunneley v. Edgar Ho¬ 
tel, 226 P,2d 497, 36 C.2d 403— 
Hinkle v. Southern Pac. Co., 87 P. 
2d 349, 12 C.2d 691—Clark v. Mc- 
Clurg, 9 P.2d 605, 216 C. 279, 81 
A.L R. 908—Richardson v. Lamp, 
290 P. 14, 209 C. 668—Baldwin v. 
Pacific Electric Ry. Co., 281 P. 380, 
208 C. 364—^Keena v. TJnited Rail¬ 
roads of San Francisco, 239 P. 
1061, 197 C. 148. 

La Gue v. Deigaard, 291 P.2d 960, 
138 C.A.2d 346—Kading v. Willis, 
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286 P.2d 861, 136 C.A.2d 82—Rob- 
erts V. Del Monte Properties Co., 
248 P.2d 914, 111 C.A.2d 69—Sando¬ 
val V. Southern Cal. Enterprises, 
219 P.2d 928, 98 C.A.2d 240—Ger- 
slck v. Shilling, 218 P.2d 683, 97 
C.A.2d 641—Bertolozzi v. Progres¬ 
sive Concrete Co., 212 P.2d 910, 96 
C.A.2d 332—Brock v. Southern Pac. 
Co., 196 P2d 66. 86 C.A.2d 182— 
Paul v. Key System, 180 P.2d 940, 
80 CA.2d 21—Dodds v Stellar. 176 
P.2d 607, 77 C.A.2d 411—Foerster 
v. Dlreito, 170 P 2d 986, 75 C.A 2d 
323—Eubanks v. Milton G Cooper 
& Son, 166 P.2d 775, 68 C A 2d 336— 
Pachadio v. Krovitz, 144 P.2d 646, 
62 C.A.2d 362—Anderson v. State, 
142 P.2d 88, 61 C.A.2d 140—Ridge 
V. Boulder Creek Union Junior- 
Senior High School Dist of Santa 
Cruz County, 140 P.2d 990, 60 C.A. 
2d 463—Krupp v. Los Angeles Ry. 
Corp., 186 P.2d 424, 67 CA.2d 695 
—Pollard V. Foster, 129 P 2d 448, 
64 C.A.2d 502—Lincoln v. Averill, 
117 P.2d 913, 47 C A.2d 335—Wills 
V. J. J. Newberry Co., Ill P 2d 346, 
43 C.A.2d 595—McCullough v. Lan- 
ger, 73 P.2d 649, 23 C.A 2d 510— 
Brizzolari v. Market St Ry Co. 46 
P.2d 783, 7 C.A.2d 246—Rogers v. 
City of Los Angeles. 44 P.2d 465, 
6 C.A.2d 294—Hoyt v Southern 
Pac. Co., 44 P 2d 363, 6 C.A 2d 49— 
Smith V. Sabin, App., 31 P.2d 230, 
137 C.A. 667—Finnerty v Cum¬ 
mings, 22 P.2d 37, 132 C A. 48— 
Salvo v. Market St Ry Co, 2 P.2d 
685, 116 C.A. 339—Schatte v. Mau¬ 
rice, 2 P.2d 489, 116 CA 161—Pon- 
cino V. Sierra Nevada Life & Cas¬ 
ualty Co.. 286 P 729, 104 C A. 671 
—Robinson v McKnight, 284 P. 
1056, 103 C.A. 718—Latky v Wolfe, 
269 P. 470, 86 C.A. 332—Gregg v. 
McDonald, 239 P. 373, 73 C A. 748 
— Konlg V. Lyon, 192 P 876, 49 C A, 
113—De Bock v. De Bock, 184 P. 
890, 43 C A. 283—Olcose v Hardy, 
180 P. 666, 40 C.A. 323—Abalas v. 
Consolidated Const. Co, 164 P. 19, 
32 C A. 732. 

Conn.—Zenik v. O’Brien, 79 A.2d 769, 
137 Conn. 592—Woodward v. City 
of Waterbury, 165 A. 825, 113 Conn. 
457, 

Fla.—Putnam Lumber Co. v Berry, 2 
So.2d 133, 146 Fla 695. 

Ga.—Brown v. Service Coach Lines, 
31 S.E.2d 236, 71 Ga App. 437. 

Idaho.—Hayward v. Yost, 242 P 2d 
971, 72 Idaho 415—Boulton v. Tel- 
fer. 12 P.2d 767, 52 Idaho 185, 83 
A.L.R. 1341, certiorari denied Tel- 
fer V. Boulton, 63 S.Ct. 115, 287 U. 
S. 655, 77 L.Ed. 565—Saccamonno 
V. Great Northern Ry. Co., 166 P. 
267, 30 Idaho 513. 

Ill.—Hall V. Chicago & N. W. Ry. Co., 
126 N.E.2d 77, 5 I11.2d 185. 

Heitz V. Hersheway, 121 N.E. 2d 
335, 8 lll.App.2d 221—222 East 
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tions and admonitions of the court. This includes | presumptions that the jury properly interpreted the 


Chestnut St. Corp. v. Murphy, 60 
N.E.2d 460, S25 IlLApp. SOS-Ber- 
nler v. Illinois Cent. R. Co., 216 
Ill.App. 464, affirmed 129 N.B. 747, 
296 Ill. 464--Godby v. Wilson, 203 
Ill.App. 612, error dismissed Wil¬ 
son V. Godby, 39 S.Ct. 136, 248 U.S. 
696, 63 Li.Ed. 438—Lincoln v. Pry¬ 
or, 199 IlLApp. 228. 

Ind.—Iterman v. Baker, 16 NB2d 
365, 214 Ind. 308—New York, C. & 
St. L. R. Co. V. Connauerhton, 6 N. 
E.2d 904, 211 Ind. 419—State v. 
Brubeck, 170 N.E. 81, 204 Ind. 1— 
Wayne Sewer & Drain Co. v. Ward- 
Cowan Const. Co., 143 N.B. 290, 196 
Ind. 76. 

Kempf V. Himsel, 98 N.E.2d 200, 
121 Ind.App. 488—Stamets v. Wil¬ 
son, 164 N.B. 300. 89 Ind.App. 403— 
Chicago, I. & L. Ry. Co. v. Blan¬ 
kenship, 154 N.B. 44, 85 Ind.App. 
332—Evansville & T. H. R. Co. v. 
Hoffman, 105 N.B. 788, 66 Ind.App. 
530. 

Iowa.—Torrence v. Sharp, 68 N.W.2d 
86, 246 Iowa 460—Taylor v. City of 
Sibley, 29 N.W.2d 261, 238 Iowa 
1010—Christensen v. Boucher. 24 
N.W.2d 782, 237 Iowa 1170—Jos. T. 
Ryerson & Son v. Roth Bros. & 
Akers. 232 N.W. 600, 210 Iowa 1179 
—Beal V. Iowa State Hierhway 
Commission, 230 N.W. 302, 209 Io¬ 
wa 1308—Lamp v. Lannegran, 188 
NW. 982—Spiker v. City of Ottum¬ 
wa. 186 NW. 465, 193 Iowa 844—St. 
Joseph & G I. Ry. Co, v. Des 
Moines Union Ry. Co., 162 N.W. 
812, 180 Iowa 1292—Hanen v. Le- 
nander. 160 N.W. 18, 178 Iowa 669 
—Chamberlain v. City of Des 
Moines, 164 N.W. 766, 172 Iowa 600. 

Kan.—Henderson v. Talbott, 266 P. 
2d 273, 176 Kan. 615—Lord v. Her¬ 
cules Powder Co., 167 P.2d 299, 161 
Kan. 268. 

Ky.—Elliott V. Drury’s Adm’x, 219 
S.W.2d 3. 309 Ky. 814—Dennert v. 
Dee. 215 S.W.2d 676, 308 Ky. 687— 
Scobee v. Donahue, 164 S.W.2d 947, 
291 Ky. 374—Thronton v. Phillips, 
90 S.W.2d 347, 262 Ky. 346—Domes¬ 
tic Life & Accident Ins. Co. v. 
Smith, 82 S.W.2d 293. 259 Ky. 168— 
Consolidated Coach Corporation v. 
Eckler. 58 S.W.2d 582, 248 Ky. 309 
—McGraw v. Ayers, 58 S.W.2d 378, 
248 Ky. 166—Louisville Taxicab &. 
Transfer Co. v. Reno, 35 S.W.2d 
902, 237 Ky. 462—Standard Sani¬ 
tary Mfg:. Co. V. Brian’s Adm’r, 6 
S.W.2d 491, 224 Ky. 419—J. Abra¬ 
ham & Sons V. Fallis', 276 S.W. 380, 
210 Ky. 129. 

Me.—^McCann v. Twitchell, 102 A. 
740, 116 Mo. 490. 

Md.—Carroll v. Fisher, 126 A. 439, 
145 Md. 32. 

Mass- Lltos V. Sullivan, 76 N.E.2d 
657, 322 Mass. 193— Saragan v. 

Bousquet, 75 N.E 2d 649, 322 Mass. 
14—Ferris v. Turner, 70 N,E.2d 


716, 320 Mass. 655—Shea v. D. & N. 
Motor Transp. Co., 66 N.E.2d 950, 
816 Mass 668—Krinsky v. Whit¬ 
ney. 54 N.B 2d 86, 816 Mass 661— 
Prlfti V. Hendrick, 61 N.B.2d 322, 
314 Mass. 661—Bessey v. Salemme, 
19 NE2d 75, 302 Mass. 188, 123 A. 
L.R. 1166—Dewitt v. Wells, 200 
N.E. 674, 294 Mass. 65—Cronan v. 
Armitage, 190 N.B. 12, 285 Mass. 
620—Strieker v. Scott, 186 N.E. 
46—Monaghan v. Keith Oil Corpo¬ 
ration, 183 N.E. 262, 281 Mass. 129 
—Gilchrist V. Boston Elevated Ry., 
172 N.E. 849, 272 Mass. 346—Mc¬ 
Kenna V. Fielding. 172 N.E. 224, 
272 Mass. 341—Guinan v. Famous 
Players-Lasky Corporation, 167 N. 
E. 235, 267 Mass. 601—Maillet v. 
Mlninno, 165 N.E. 15. 266 Mass. 86 
—Bloustein v. Shindler. 126 N.E. 
774, 236 Mass. 440—Marlborough 
Bldg. Ass’n V. American Broaching 
Mach. Co.. 126 N.B. 702. 234 Mass. 
506—Dempsey v. Goldstein Bros. 
Amusement Co., 121 N.E. 429, 231 
Mass. 461—Second Society of Uni- 
versalists in Town of Boston v. 
Royal Ins. Co.. 118 N.E. 292, 229 
Mass. 294—^Kelley v. Lara way. 111 
N.E. 794, 223 Mass. 182. 

Mich.—Hoholik v Metropolitan Life 
Ins. Co.. 286 NW. 228, 289 Mich. 
242—Deftenbaugh v. Inter-State 
Motor Freight Corporation, 236 N. 
W. 896, 254 Mich. 180—Collins v. 
Perry. 217 NW. 32, 241 Mich 361— 
Kane v. Detroit Life Ins. Co., 183 
N.W. 38, 214 Mich. 329. 

Minn.—Kelley v. Chicago, B. & Q. R. 

Co., 170 N.W. 886, 142 Minn. 44. 
Miss—Gabbert v. Treadaway, 13 So. 
2d 167, 194 Miss. 435—Illinois Cent. 

R. Co. V. Woods, 3 So.2d 826, 191 
Miss 628. 

Mo.—Girratono v. Kansas City Pub¬ 
lic Service Co., 261 SW.2d 59, 363 
Mo. 369—Bowers v. Etherton, 216 

S. W. 2d 83—^Welch v. Thompson, 
210 S.W.2d 79, 357 Mo. 703—Jacobs 
v. Danciger, 130 S W 2d 688, 344 
Mo, 1042, certiorari denied 60 S Ct. 
144, 308 U.S. 607, 84 L Ed. 607— 
Weaver v. Mobile & O. R. Co., 120 
S.W.2d 1105, 343 Mo. 223—Evans 

V. Missouri Pac R. Co., 116 S.W. 
2d 8, 342 Mo 420—Pogue v. Rose- 
grant, 98 S.W 2d 628—Bennette v. 
Hader, 87 S.W.2d 413, 337 Mo. 977 
—Hoelzel v, Chicago, R. I. & P. Ry. 
Co., 86 S.W.2d 126, 337 Mo. 61— 
Meyer v. Pevely Dairy Co., 64 S. 

W. 2d 696, 333 Mo. 1109—Baker v. 
Chicago, B & Q. R. Co., 39 S.W.2d 
535, 327 Mo. 986—Hulsey v. Tower 
Grove Quarry & Construction Co., 
30 S.W.2d 1018, 826 Mo. 194—Ham¬ 
ilton V. Standard Oil Co. of Indi¬ 
ana, 19 S.W.2d 679, 323 Mo. 631— 
Goffe V. National Surety Co, 9 S. 
W.2d 929, 321 Mo. 140—Hughes v. 
Mississippi River & B. T. Ry., 274 
S,W, 703, 309 Mo 660—Kelly v. Co¬ 
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lumbia Box Co., 248 S.W. 689. 

Blackman v. Botsch, App., 28X 
S.W.2d 682—Lee v. Holland, App., 
268 S.W.2d SO—Mcllvain v. Kavor- 
inos, App., 212 S.W.2d 85, affirmed 
in part and reversed in part on 
other grounds 219 S.W.Sd 349, 358 
Mo. 1153—Gilpin v .^tna Life Ins. 
Co., 132 S.W.2d 686, 234 Mo.App. 
666—State ex rel. and to Use of 
Kibble v. First Nat. Bank, App, 
22 S.W.2d 185—Scanlan v. Kansas 
City, 19 S.W.2d 622, 223 Mo.App. 
1203—McDermott v. United Rys. 
Co. of St. Louis. App., 236 S.W. 
1080—Shrum v. Brill, App., 230 S» 
W. 367. 

Mont.—Welsh v. Pritchard. 241 P.2<i 
816, 125 Mont. 617—Wallace v. 

Wallace. 279 P. 374, 85 Mont. 492, 
66 A.L.R. 687—Komposh v. Powers, 
244 P. 298, 75 Mont. 493, affirmed 
Powers V. Komposh. 48 S Ct. 156, 
276 U.S. 604. 72 L.Ed. 396— 

Schwartz v. Great Northern Ry. 
Co., 206 P. 219, 62 Mont. 316—Gal¬ 
latin County Farmers' Alliance v. 
Flannery, 197 P. 996, 59 Mont. 634 
—Roberts v. Sinnott, 177 P. 262, 
55 Mont. 369. 

Neb.—Myers v. Platte Val. Public 
Power & Irr. Dist. 67 N.W 2d 739, 
169 Neb. 493—Webber v. City of 
Scottsbluff, 36 N W 2d 110, 150 Neb. 
446—Christoffersen v Weir, 193 N. 
W. 922, 110 Neb 390 

Nev.—Ames v Western Pac. R. Co, 
227 P. 1009, 48 Nev 78 

NH—Glldden v Brown. 110 A 2d 
277, 99 NH. 323—Richards v Riz- 
zi, 110 A.2d 276, 99 N H 327— 
Chouinard v Shaw, 104 A 2d 522, 99 
N.H. 26—Richards v Miller North 
Broad Transit Co, 74 A 2d 552, 96 
N H. 272—Leonard v ('ity of Man¬ 
chester, 70 A 2d 915, 96 NH 11.6— 
Dedes v. Dedes, 39 A 2d 13, 93 N H. 
215—Moran v Dumas, 18 A 2d 763. 
91 NH 336—Woodman v Peck, 7 
A.2d 251, 90 N.H. 292, 122 A.L R. 
1402—Whipple v. Boston & Maine 
R. R, 7 A.2d 239. 90 N H. 261— 
Abbott v. Ladd, 161 A 373, 86 N.H. 
541—Watkins v Boston & M. R. R , 
146 A. 866, 84 N.H 124, certiorari 
denied Boston & M. R. R. v. Wat¬ 
kins, 60 S.Ct. 35, 280 U.S. 684, 74 
L.Ed. 633—Koren v Newmarket 
Mfg. Co., 113 A. 389, 80 N H. 98— 
Pope V. Boston & M R. R., 104 A. 
403, 79 N.H. 52—Janvrln v. Powers, 
104 A. 262, 79 N H. 44. 

N.J.—Moore v. Public Service Coor¬ 
dinated Transport, 83 A.2d 725, 16 
N.J.Super. 499. 

Erwin v. Hudson County, 57 A. 
2d 212, 136 N.J.Law 660—Middle- 
ton V. Public Service Co-ordinated 
Transport, 36 A.2d 393, 131 N.J. 
Law 322. 

Gurtman v. Harris. 156 A. 329, 9 
N.J.Mlsc. 1064—De Lucia v. Ble- 
ha. 137 A. 428, 5 N J Misc. 501. 
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instructions in the light of the evidence, 37 that they I tions as a whole, 33 or that they followed a specific 
read or considered the charge or all of the instruc- | instruction in disregard of parts of a general in- 


N Y.—Antonsen v. Bay Ridfce Sav. 
Bank, 54 N.B.2d 338, 292 NY. 143— 
Bond Electric Corp. v. Gold Seal 
Electrical Co., 3 N.E.2d 694, 271 N. 
y. 461. 

First International Pictures v F. 
C. Pictures Corp., 27 N.Y.S.2d 816, 
262 App.Div. 21—^Dobler v. Conron 
Bros Co, 162 N.Y.S. 266, 166 App. 
Dlv. 786. 

Stromblad v. Hanover Fire Ins. 
Co., 201 N.Y.S. 67, 121 Misc. 322. 

Oorpai Juris oltsd lu Dennis v 
Tishman, 253 NY.S 482, 603. 

N.C.—In re Lomax’ Will, 33 S E.2d 
63, 225 N.C. 31—In re Brown’s 

Will, 140 SE 192. 194 N.C. 683— 
Fidelity Bank v. Wysong & Miles 
Co, 98 SE 769, 177 NC 284— 
Patterson v Champion Lumber Co., 
94 S.E 692, 175 N C. 90 

Ohio—Curry v. Board of Com’rs of 
Franklin County, 21 N E.2d 341, 136 
Ohio St. 435—Mansfield Public 
Utility & Service Co. v. Grogg, 133 
NE. 481, 103 Ohio St. 301 

Ward V. Koors, App., 33 NE.2d 
669—Warn v Whipple, 187 NE 88, 
4.5 Ohio App 285—Community 
Traction Co v. Reno, 164 NE 429, 
30 Ohio App 143—Daly v. Savage, 
160 NE 881. 27 Ohio App. 133. 

Okl —Cooke V Townley, 266 P.2d 
1108—Hazelngg Trucking Co v. 
Duvall. 261 P 2(1 204—H F. Wilcox 
Oil & Gas Co V. Allen, 86 r.2d 56, 
184 Okl. 196 

Or—Denton v. Arn.*;tein, 250 P 2d 
407, 197 Or 28—Mason v. Allen, 
195 P 2d 717, 183 Or 638—Allister 
V Knaurip. 120 1» 2d 317, 168 Or 
630—Well,«» v Morrison, 256 1’ 641, 
121 Or 604—We.'^tern Grain Co v 
Beaver Land-Stock Co, 253 P. 539, 
]20 (fr 678 

l*a—Milanovich v Rochez Bros, 108 
A 2d 687, 379 Pa 264—Dauphin De- 
po.sit Trust Co V Standard Oil Co 
of Pennsylvania, 167 A. 287, 312 
Pa 229. 

Sipowicz v Olivieri, 102 A 2d 
175. 174 T*a Super 549—Lennox v. 
Waters. 93 Pa Super 178 

Harper v Spera Const Co., 5 
Cuiti1)L.T. 181 

R1—R. C N Mfg Co V. Whitaker, 
144 A 1.58. 49 R I 449. 

S.C.—Wilson V. Palmetto Nat. Bank 
of Columbia, 101 S.E. 841, 113 S.C. 
.508. 

Tenn—Spence v. Came, App., 292 S 
W 2d 438—Central Truckaway Sys¬ 
tem v. Waltner, 253 S.W.2d 986, 36 
Tenn App 202 

Tex —Walker v. Texas Emp. Ins 
Ass’n, 291 SW.2d 298—Texas & N 

O. R Co v McGinnis, 109 S W 2d 
160, 130 Tex. 338—Russell v. Mar¬ 
lin, 49 S.W.2d 699, 121 Tex. 488. 

Davis v. Hill, Com.App., 298 S 
W. 626—Weisner v. Missouri, ^ 


T. Ry. Co. of Texas, Com.App., 207 
S.W. 904. 

Transport Ins. Co. v. Burditt. 
Civ.App., 294 S.W.2d 248—Benefit 
Ass’n of Railway Emp. v. Dahn, 
Civ.App., 272 S.W.2d 762, error re¬ 
fused no reversible error—Dilger 
V. Dilger, Civ.App., 271 S.W.2d 169 
—Burrow v. Davis, Civ.App, 226 
S.W.2d 199, error refused no re¬ 
versible error—Thornburg v. Man- 
skey, Civ.App., 219 S.W.2d 720— 
McLean v. McCollum, Civ.App., 209 
S W.2d 969, error refused no re¬ 
versible error—Boring v. Chicago, 

R. I. & P. R. Co., Civ.App, 208 

S. W.2d 416—Hudspeth v. Hudspeth, 
Civ.App., 206 S.W.2d 863—Howard 
V. Sears, Civ.App, 196 S.W.2d 106 
—Bauguss V. Bauguss, Civ.App.. 
186 SW.2d 384, refused for want 
of merit—Loyd v. Herrington, Civ. 
App, 178 S W 2d 694, reversed on 
other grounds 182 S W.2d 1003, 143 
Tex. 135—Rojas v. Vuocolo, Civ. 
App., 177 SW.2d 957, reversed on 
other grounds 177 SW.2d 962, 142 
Tex 162—Carson v. Amberson, Civ. 
App., 148 S W 2d 972, error dis¬ 
missed. judgment correct—North 
East Texas Motor Lines v. Hodges, 
Civ App, 141 SW2d 386, affirmed 
158 SW.2d 487, 138 Tex. 280—State 
v Davis, Civ App, 140 S W 2d 861 
—Federal Underwriters Exchange 

V. Blckham, Civ.App, 136 S.W.2d 
880, affirmed 157 S W 2d 356, 138 
Tex 12S—Hicks Rubber Co. v. 
Harper, Civ App . 131 S W 2d 749, 
error dismissed 132 S W 2d 679, 
134 Tex. 89—Jackson-Strickland 
Transp Co v. Seyler, Civ.App., 123 
S W 2d 928, error dismissed by 
agreement—McKinney v. Watts, 
Civ App , 99 S W.2d 673—Texas & 
N. O. R Co V Rittimann, Civ App , 
87 S W 2d 745—Texas Utilities Co 
V Dear, Civ App , 64 S W 2d 807— 
Armour & Co. v. Tomlin, Civ App., 
42 S W 2d 634, affirmed, Com App . 
60 SW.2d 204—Muckleroy v. C S 
Hamilton Motor Co., Civ App, 33 

5 W 2d 260—Marine Bank & Trust 
Co V Epley, Civ.App., 10 S W.2d 
739—Martinez v. Martinez, Civ. 
App , 6 S W.2d 408—General Acc 
Fire & Life Assur. Corporation v 
Butler’s Ice Cream Factory, Civ 
App, 291 SW 674, affirmed. Com 
App, 6 S.W 2d 976—San Antonio 

6 A. P. Ry. Co. V. Williamson, 
Civ App, 247 SW. 1098—Baker v. 
Partney, Civ App, 236 S.W. 166. 
dismissed for want of jurisdiction 
—Kansas City, M. & O. Ry. Co. of 
Texas v Cliett, Civ.App. 216 S 

W. 682—El Paso Electric Ry. Co 
v. Terrazas, Civ App, 208 SW 387, 
error refused—Lancaster v. Mays. 
Civ App., 207 S W. 676, error re¬ 
fused—Cattlemen’s Trust Co. v 
eia^ingame. Civ.App.. 184 S.W. 674, 
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error refused—Houston Chronicle 
Pub. Co. V. Wegner, Civ.App., 182 
S.W. 46—Poster v. Atlir, Civ.App., 
181 S.W. 620, reversed on other 
grounds, Com.App., 216 S.W. 956— 
Glens Falls Ins. Co. of Glens Falls, 
N. Y. V. Melott, Civ.App., 174 S.W. 
700. 

Utah —Ryan v. Beaver County, 21 P. 
2d 868, 89 A L.R. 1263—Paxton v. 
Spencer, 266 P. 751, 71 Utah 313— 
Coke v. Tlmby, 192 P. 624, 67 Utah 
63—Dee v. San Pedro, L A. & S. L. 
R. Co, 167 P. 246, 60 Utah 167. 
Va—Norfolk & W Ry. Co. v White, 
163 S.E 630, 168 Va. 243—Norfolk 
& W. Ry. Co. v. White, 160 S.E. 
218 

Wash—Rowe v. Dixon, 196 P.2d 327, 
31 Wash. 2d 173—^Auerbach v. 

Webb, 17 P.2d 1, 170 Wash. 667— 
Bridgeport State Bank v. Union 
Warehouse & Milling Co, 242 P. 
13. 137 Wash 190—HulUn v Seat¬ 
tle Taxicab Co, 205 P. 403, 119 
Wash. 311—Tribble v. Yakima Val¬ 
ley Transp. Co, 171 P. 544, 100 
Wash 689—Welch v Creech, 16.1 

P. 366, 88 Wash. 429, LRA.1918A 
353—Gardner v. Spalt, 149 P. 647, 
86 Wash. 146 

W.Va.—Tennessee Gas Transmission 
Co. V. Pox, 68 SE2d 584, 134 W. 
Va. 106 

Wls —Basche v. Vanden Heuvel, 50 
NW.2d 383, 260 Wis 169—Wors- 
ley v. Johnson, 178 NW. 457, 172 
Wis. 326 

4 C.J. p 771 note 76. 

Overcomes preenmptloii In favor of 
judgment and verdict 

Every presumption is in favor of 
the judgment and verdict, but such 
presumptions are overcome by a pre¬ 
sumption that the jury followed In¬ 
structions of the court. 

Colo —Order of Railway Conductors 
v. Jones, 239 P. 882, 78 Colo. 80 

37. Mo —Franklin v. Kansas City 
Public Service Co., App, 186 S.W. 
2d 546. 

Va.—Danville Community Hospital 
V. Thompson, 43 S.E.2d 882, 186 Va. 
746, 173 ALR 626 

Wash—Ingraham v. Associated Oil 
Co, 6 P.2d 646, 166 Wash 306. 

4 C.J p 772 note 78 

38. Anz.—Maryland Casualty Co. v. 
Sweek, 236 P. 720, 28 Arlz. 258 

Cal.—Lynch v. Birdwell, 285 P 2d 919, 
44 C.2d 839—Cope v Davison, 180 
P.2d 873, 30 C.2d 193, 171 A.L.R. 
667. 

Hartshorne v. Avery, 279 P.2d 
123, 130 C.A.2d 517—Olson v. 

Standard Marine Ins Co., 240 P.2d 
379, 109 C.A.2d 130—In re Hart’s 
Estate, 236 P.2d 884, 107 C.A.2d 60 
—Long V. Standard Oil Co. of Cal., 
207 P.2d 837, 92 C.A 2d 466—Stroud 
V. Hansen. 120 P.2d 102. 48 C.A.2d 
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struction which conflict therewith,and that they read or consider all of the instructions,that they 

were not misled by doubtful instructions.^® Fur- disregarded the instructions or a portion thereof, 

ther, it precludes any presumption from being made that they blundered simply because the instructions 

that the jury were misled by a correct instruction,^^ gave them the opportunity to do so,^^ that they 

that they accorded the instruction a meaning dif- placed a strained or unreasonable construction on 

ferent from its plain language,^2 that they did not the instructions,^® or that they applied them to 


666—Wright v. Foreman, 261 P. 
481, 86 C.A. 696. 

Idaho.—Summerfleld v. Pringle, 144 
P.2d 214, 66 Idaho 300—Osborn v 
Cary, 162 P. 473, 28 Idaho 89. 

Ind.—Indianapolis Traction & Termi¬ 
nal Co. V. Spangler, 122 N.E. 696, 
69 Ind.App. 631. 

Mo.—Chamberlain v. Missourl-Ar- 
kansas Coach Lines. 173 S.W.2d 
67, 361 Mo 203—Hicks v. Vleths, 
46 S.W.2d 604. 

White V. Kansas City Public 
Service Co., App, 140 SW.2d 711, 
reversed on other grounds 149 S. 
W.2d 376, 347 Mo. 896—Schwelg v. 
Wells, App., 26 SW.2d 861—Chil¬ 
ton v. Ralls. 286 S.W. 718, 220 Mo. 
App. 366—Elstroth v. Karrenbrock, 
App., 286 S.W. 625—Hagen v. 
Wells, App, 277 S W. 681. 

N.C.—^A. Collins Lumber Co. v. 
Kingsdale Lumber Co., 97 S E. 483, 
176 N.C 500. 

N.D—^Wyldes v Patterson, 163 N.W. 
630, 31 ND. 282. 

Ohio.—Alter v. Sherwood, 161 N E 
806, 20 Ohio App 12, error dis¬ 
missed 151 N.E. 667, 114 Ohio St. 
560. 

Tenn—Monday v. Millsaps, 264 S.W. 

2d 6, 37 Tenn.App. 371. 

Tex.—Wichita Valley Ry. Co v. Wil¬ 
liams, 288 S.W. 426, 116 Tex 263. 

Texas & N. O. R. Co. v. Coo, Civ 
App., 102 SW.2d 466, error dis¬ 
missed—Texas Employers Ins 
Ass’n V. Hamor, Civ App., 97 S.W 
2d 1041—Davis v. Simmons, Civ. 
App, 240 S W. 970, dismissed for 
want of jurisdiction. 

Utah—Williams v. Ogden Union Ry. 
& Depot Co., 230 P.2d 316, 119 Utah 
629—Stuck V. Delta Land & Water 
Co., 227 P. 791, 63 Utah 496. 

4 C.J. p 772 note 77. 

Sqmal oonslderatioa to all iastruo- 
tlons 

The jury are presumed to give each 
instruction the same consideration. 
Ky.—Grant v. Adams, 291 S W. 786, 
218 Ky. 636. 

Xastmotioa la iaeoasplonoas plaoo 

An instruction is not objectionable 
as placed in un Inconspicuous place, 
the jury being presumed to read all 
instructions. 

Mo.—Shaw V. Mutual Protective Ins. 
Co, App., 9 S.W.2d 686. 

Fart of laatniotioaa, aloao aad na. 
oaAliflod, misisading or orroao- 
oas 

(1) Where instructions taken as a 
whole correctly state the law, it will 
be presumed that the Jury gave due 


consideration to the entire charge 
and were not misled by one or more 
instructions which taken alone and 
unqualified is or are erroneous. 

Ariz.—Arizona Eastern R. Co. v. Cox, 
233 P. 1102, 27 Ariz. 469. 

Idaho.—Monske v. Klee, 221 P. 162, 
38 Idaho 314—Raide v. Dollar, 203 
P. 469. 34 Idaho 682—Ramon v. In¬ 
terstate Utilities Co., 170 P. 88, 31 
Idaho 117—Bray man v. Russell & 
Pugh Lumber Co., 169 P. 932, 31 
Idaho 140. 

Ind—Gaines v. Taylor, 185 N.E. 297, 
96 Ind.App. 378—Indianapolis 
Traction & Terminal Co. v. Peeler, 
122 N.E. 600, 69 Ind App. 646. 
(2) It has been held, however, 
that, where two instructions, one of 
which is argumentative, misleading, 
and incomplete, are detached and dis¬ 
connected, it cannot be assumed that 
the jury considered the two together 
so as to cure the improper Instruc¬ 
tion. 

Ill —Chapman v. Chicago City Ry. 
Co., 206 Ill App 497. 

39 . Ark.—Grantham v. Walker, 252 
S W. 13, 169 Ark. 351. 

4b0. Idaho.—Raide v. Dollar, 203 P. 

469, 34 Idaho 682. 

4 C.J. p 772 note 79. 

41 . Cal —Quelrolo v. Pacific Gas & 
Electric Co., 300 P. 487, 114 C.A. 
610. 

Ill,—Dinwiddle v. Siefkin, 20 N.E.2d 
ISO, 299 HI App 316. 

4 C J. p 772 note 80. 

42 . Ala—Molloy v. Mitchell, 137 So. 
896, 223 Ala. 666. 

43 . Mo.—Kines v. Jamison, App., 277 
S.W. 969. 

Wash—Lindstrom v. Seattle Taxicab 
Co., 199 P. 289, 116 Wash. 307. 

4 C.J. p 772 note 81. 

44 . Cal—In re Clark’s Estate, 181 P. 
639, 180 C. 396. 

Hamm v. San Joaquin & Kings 
River Canal Co, 111 P 2d 940, 44 
C.A.2d 47—Woodward v. Southern 
Pac. Co, 94 P2d 1028, 36 C.A 2d 
130, certiorari denied 60 S.Ct. 614, 
809 U.S. 670, 84 L Ed. 1016—Rogers 
v. Foppiano, 72 P.2d 239, 23 C.A.2d 
87—Dermer v. Pistoresi, 293 P. 78, 
109 C.A. 310. 

Idaho.—Spencer v. Gedney, 260 P. 
699, 46 Idaho 64. 

Ill.—Reinmueller v. Chicago Motor 
Coach Co., 93 N.E.2d 120, 841 Ill. 
App. 178—Van Meter v. Gurney, 
240 Ill.App. 166. 
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Ind.—Hahn v. Moore. App, 133 N.E. 
2d 900, rehearing denied 184 N.E. 
2d 705. 

Iowa.—Friedman v. Colonial Oil Co., 
18 NW.2d 196, 236 Iowa 140. 

Kan.—Harshaw v. Kansas City Pub¬ 
lic Service Co., 139 P.2d 141, 167 
Kan. 95. 

Ky.—Kentucky Ai West Virginia 
Power Co. v. Anderson, 166 S.W. 
2d 867, 288 Ky. 601—City of Haz¬ 
ard V. Combs, 281 S.W. 993, 213 Ky 
750. 

Mich —Holllngshead v. Gunderman, 
239 NW. 280, 266 Mich 299. 

Mo.—Inland Valley Coal Co v Wells. 
App., 24 S.W.2d 208—Scharff v 
Standard Tank Car Co, 264 S.W 
66, 214 Mo App. 658—Cole v. Long. 
227 S.W. 903, 207 Mo App OSS- 
Shock V. Price, App , 207 S W. 834 
N.H—Emerson v. Cobb, 186 A. 12, 88 
N.H. 199. 

N.C—Hoggard v. Mitchell, 104 SE 
661, 180 N.C. 266. 

Tex.—Freeman v. Galve.ston, H & S 
A Ry. Co., Com App , 286 S VV^ 607, 
rehearing denied Freeman v. Gal¬ 
veston, H & S. A Ry. Co., Com 
App., 287 S.W 902. 

Airline Motor Coaches v Ben¬ 
nett, Civ.App, 184 S W.2d 624, re¬ 
versed on other grounds 187 SW 
2d 982, 144 Tex. 36—Cox v City of 
Fort Worth, Civ App, 102 S.W.2d 
604, error dlsml.s.sed—St Louis 
Southwestern Ry Co of Texas v 
Lewis, Civ App., 297 S W. 896, af¬ 
firmed, Com App, 5 SW.2d 766. 

and rehearing denied 10 S W 2d 
634—Rattan v. Woods, Civ App , 
267 S.W. 312. 

Utah —Kirchgestner v. Denver & R. 
G. W. R. Co., 233 P 2d 699, 118 Utah 
41. 

4 C J. p 772 note 82. 

Although it may appear probable, 

it cannot be presumed that the jury 
disregarded instructions where the 
record does not affirmatively show 
that fact. 

Neb—Anderson v. Union Pac. R. Co, 
181 N.W. 864, 106 Neb. 759. 

45. Cal.—Rosenthal v. Harris Mo¬ 
tor Co., 267 P.2d 1034, 118 C.A.2d 
403. 

Tex.—Funderburgh v. Skinner, Civ. 
App., 209 S.W. 462, error refused 

46. Ind.—City of Lafayette v. Clark, 
132 N.E. 661, 76 Ind.App. 565. 

Mo.—Rudy v. Autenrleth, App., 287 
R W 8';o—Sitts V. Daniel, App., 284 
S.W. 867. 

4 C.J. p 772 note 8S. 
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matters foreign to the issue.^^ 

The jury will not be presumed to have disregard¬ 
ed improper testimony which has been held com¬ 
petent by the trial court and, if the court has 
improperly submitted, or authorized the considera¬ 
tion of, certain issues or matters, it will be pre¬ 
sumed that such issues or matters were considered 
and entered into the verdict,^® and it will not be 
assumed that the jury disregarded them.^® Likewise, 
if matters have been erroneously excluded, it can¬ 
not be assumed that they were considered by the 
jury,51 or that the jury would not have considered 
them had they been admitted.52 

An erroneous instruction will be presumed to have 
been followed if the verdict of the jury can be ex¬ 
plained on any theory other than that they have 
not done so,53 and in such a case the appellate court 
cannot presume that the jury arrived at a correct 
verdict,54 or disregarded the charge.55 If there are 
correct and incorrect instructions which are con¬ 


flicting, the appellate court will not presume that the 
jury disregarded the erroneous instructions and fol¬ 
lowed the proper ones;®* but rather it will be as¬ 
sumed that the erroneous instructions were fol- 
lowed.57 However, an erroneous instruction with 
respect to liability will not be presented to have in¬ 
fluenced the verdict or rendered it erroneous as to 
the amount.58 Moreover, when an erroneous in¬ 
struction has been withdrawn or corrected, it will 
be presumed that the jury accepted the withdrawal 
or correction and acted thereon,®* unless from all 
the circumstances of the case the contrary appears 
probable.** 

Where no instructions were asked or given, it 
must be assumed by the appellate court that the 
jury properly understood the law and the issues,*^ 
and, if no instructions were asked or given as to a 
particular question, it must be presumed that the 
jury disposed of that question on correct legal prin- 
ciples.*2 


47. Mich.—Pettibone v. Maclem, 8 
N W. 84. 45 Mich. 381. 

48. Cal—Syfert v. Solomon, 272 P 
810, 96 C A. 228. 

49. N.T—Philllpson v. Nlnno, 135 
N.E, 270, 233 N Y. 223. 

Tex,—American Produce Co, v. Gon¬ 
zales, Com App., 1 S.W.2d 602 
Beaumont City Lines v. Maho¬ 
ney, Civ App , 143 S W 2d 982, error 
dismissed 

50. NC—Graham v. Atlantic Coast 
Line R Co , 82 S E 2d 34C, 240 N.C 
338 

Wis—Edward E. Gillen Co v. John 
H Parker Co., 171 NW. 61. 170 
Wis 264, modified on other grounds 
174 NW. 646, 170 Wis. 264. 

51. N.Y —Ammerman v. Utilities 
Oil Corporation, 226 N.Y.S. 673, 222 
App DIv 481. 

Tex—Johnson v. Miller, 177 S W.2d 
249, 142 Tex. 228. 

52. Ala —Dorough v. Alabama Great 
Southern R. Co, 128 So. 602, 221 
Ala 305. 

53. Okl.—Smith v. Langston, 230 P. 

2d 736, 204 Okl 444—Colley v. 

Sapp, 142 P 989, 44 Okl. 16, affirm¬ 
ed 142 P. 1193. 

OoaoliLslv* preanmptloiL 

Iowa—Aldine Trust Co. v. National 
Ben. Accident Ass’n, 268 N.W. 607, 
222 Iowa 20. 

54. Colo.—Potts v. Bird, 27 P.2d 
745, 93 Colo. 647. 

55. N.Y.—Ammerman v. Utilities 
Oil Corporation, 226 N.Y.S. 673, 
222 App.Div. 481. 


N C —Templeton v. Kelley, 7 S.E.2d 
380, 217 N.C. 164. 

Ohio —Bosjnak v. Superior Sheet 
Steel Co., 62 N.E.2d 306, 146 Ohio 
St. 538. 

S.C —Sample v. Gulf Refining Co, 
191 SE 209, 183 S.C. 399. 

Tex —Coca Cola Bottling Co. v. 
Heckman, Civ App., 113 S.W.2d 201 
—Rudolph V. Hanes, Civ.App, 111 
S.W 2d 1189. 

66. Cal.—Dow v. Southern Pac. Co., 
288 P, 89, 105 C A. 378. 

Colo —Pettingell v. Moede, 271 P.2d 
1038, 129 Colo. 484. 

Mich.—Rathbone v. Detroit United 
Ry, 164 N.W. 143, 187 Mich. 686 

Mont—Wells v Waddell, 196 P. 1000, 
59 Mont 436 

N J,—Trecartin v. Mahony-Troast 
Const. Co, 87 A.2d 349, 18 N J Su¬ 
per, 380—King v. Patrylow, 83 A 
2d 639, 16 N.J.Super. 429—Marzot- 
to V. Gay Garment Co, 78 A 2d 394, 
11 N J.Super 368, affirmed 80 A.2d 
664, 7 N J. 116. 

N.C.—Owens v. Kelly, 84 S.E.2d 163, 
240 N.C. 770—Graham v. Atlantic 
Coast Line R. Co, 82 S E 2d 346, 
240 N.C. 338. 

Ohio.—Readnour v. Cincinnati St. Ry. 
Co., 93 N.E.2d 687, 164 Ohio St. 69 
—Westropp V E. W. Scrlpps Co., 
74 N.E 2d 340, 148 Ohio St 366— 
Industrial Commission of Ohio v. 
Ripke, 196 N.E. 640, 129 Ohio St 
649. 

Readnour v. Cincinnati St. Ry. 
Co., App., 93 NE.2d 412, affirmed 
93 NE.2d 687, 164 Ohio St. 69— 
Palmer v. Roof, 82 N.E.2d 748, 84 
Ohio App. 120—McCombs v. 
Landes, 171 N.E. 862, 35 Ohio App. 
164. 


Vt.—Tyrrell v. Prudential Ins. Co. of 
America. 192 A. 184, 109 Vt. 6, 116 
A.L R. 392. 

BsooncUlng oonfllots 

Where language contained in dif¬ 
ferent instructions can be reconciled 
and would ordinarily be readily un¬ 
derstood by Jury as not conflicting, 
it cannot be presumed that any prej¬ 
udice resulted from an alleged con¬ 
flict in instructions. 

Iowa.—Smith v. Middle States Util¬ 
ities Co of Delaware, 275 N.W. 
168, 224 Iowa 161. 

57. Colo—Neilson v Bowles, 236 P. 
2d 286, 124 Colo. 274. 

Mich—Bayne v. Everham, 163 N.W. 
1002, 197 Mich 181. 

58. Pa —Trout v. Pennsylvania R. 
Co , 66 Pa.Super. 330 

59. Mass.—Rudberg v. Bowden Felt¬ 
ing Co, 74 NE. 690, 188 Maas. 365. 

Minn.—Goodsell v. Taylor, 42 N W. 
873, 41 Minn. 207, 16 Am S R 700, 
4 L.R A. 673. 

Mo—Wells V Wilson, 293 S W. 127. 

00. Mass—McKenna v Fielding, 172 
N.E 224, 272 Mass. 341. 

N.Y.—Brooks v. Rochester R. Co., 60 
N.E. 946, 156 N.Y. 244 
Pa—Sieber v. Pettit, 49 A. 763, 200 
Pa. 68. 

61. Miss.—Smith v Gulf, M. & N. R. 

Co, 129 So. 599, 158 Miss. 188. 

Tex.—Gaddis v. Junker, Civ App , 29 
S.W.2d 911, certiorari denied 61 
sot. 493, 283 U.S. 846, 76 *-..Ed. 
1466. 

4 C.J. p 772 note 86. 

68 . Ark.—Willard v Compton, 162 S. 
W. 50, 110 Ark. 632. 
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§ 1562(4). -Sufficiency of Evidence to 

Support 

Generally the appellate court will make all reaeon- 
able preeumptione in favor of the aufflciency of the evi¬ 
dence to Bupport the verdict and view the evidence in 
the light most favorable to the verdict, giving it the 
benefit of all reaeonabie Inference! therefrom. 

The burden is on the party attacking a verdict on 
the ground that it is without evidentiary support or 
contrary to the weight of the evidence to establish 
his contentions,since the appellate court will gen¬ 
erally make all reasonable presumptions that the 
verdict is based on sufficient evidence,®'* and will not 


presume that the verdict is without evidentiary sup¬ 
port or is opposed to the weight of evidence.®® 

While the rule just stated does not permit an ap¬ 
pellate court, reviewing a verdict on a complete 
record of the evidence, to presume that there was 
other evidence given to support the verdict,®® or 
that there exist essential facts not inferable from 
the entire evidence,®*^ it does mean that a verdict or 
answers to special interrogatories will be presumed 
to be based on evidence sufficient to sustain them, 
where the evidence received on the trial has not 
been duly preserved and presented to the appellate 
court,®® as by a bill of exceptions which includes the 


63. Cal.—Salisbury v. Campe-Rose 
Co., 236 P. 174, 71 C.A. 683 

Ga.—National Union Fire Ins. Co. v. 
Ethridge, 124 S.E. 546, 32 Ga.App. 
725. 

Mont.—Missoula Trust & Savings 
Bank v. Northern Pac. Ry. Co., 245 
P. 949, 76 Mont. 201. 

R I.—Prete v. United Elec. Rys. Co, 
80 A 2d 621, 78 R.I. 189—Duffy v. 
Ignited Electric Rys. Co, 186 A 
696. 51 R.I. 460. 

S.C—Sanders v. Commonwealth Life 
Ins. Co. of Kentucky, 132 S E. 828, 
134 SC. 435. 

Vt.—Twombly v. Piette, 134 A. 700, 
99 Vt. 499. 

Va—Updike v. Texas Co., 136 S E. 
591, 147 Va. 208. 

64. Ala.—^Alabama Great Southern 
R Co. V. Moundville Motor Co , 4 
So 2d 305, 241 Ala. 633—Pollard 
V Williams, 191 So. 225, 238 Ala. 
391—Alabama Power Co v Hen¬ 
son. 187 So 718, 237 Ala 561— 
Lerner Shops of Alabama v. Rid¬ 
dle, 164 So. 386, 231 Ala. 270 

Ariz—Bristol v. Moser, 99 P.2d 706, 

65 Ariz 186. 

Ark.—Morrison-Knudsen Co v Lea, 
186 S.W2d 429, 208 Ark. 260—Van 
Bibber v. Strong. 160 S.W.2d 861, 
203 Ark 1090—Davis v. Faulkner 
Radio Service Co., 146 S.W.2d 713, 
201 Ark 691—Missouri Pac R. Co 
V. Hill, 216 S.W. 676, 144 Ark. 641. 
Cal.—Campbell v. Bradbury, 176 P. 
686, 179 C. 364. 

Jones V. Bridges, 101 P.2d 91, 38 
C A 2d 341 

Colo —McCarthy v. Eddings, 127 P. 
2d 883, 109 Colo. 626—Dowd v. 
Hercules Powder Co, 181 P. 767, 

66 Colo. 302, 7 A.L.R 493. 

Idaho.—Shepard v. Smith, 263 P.2d 

985. 74 Idaho 459. 

Ind—Crane v Hensler, 146 NE 677, 
196 Ind. 341, rehearing denied 143 
N.E. 409, 196 Ind 341—Louisville 
& N. R. & Lighting Co. v. Beck, 
145 N.E. 886, 196 Ind. 238, rehear¬ 
ing denied 147 N.E. 776, 196 Ind. 
238 

Better Taste Popcorn Co. v. 
Drake, 124 N.E.2d 709, 125 Ind.App. 
622. 


Kan.—Harrison v. Travelers Mut 
Cas Co., 134 P.2d 681, 156 Kan. 
492. 

Minn—Bogestad v. Bothum, 79 N.W. 
2d 371. 

Mont —Rumsey v. Spratt, 255 P. 6, 
79 Mont. 158. 

Okl —J. R. Watkins Co. v. Chapman, 
172 P2d 768, 197 Okl 466—Indus¬ 
trial Building & Loan Ass’n v 
Ashlock. 88 P.2d 874, 184 Okl. 551 
Pa —Damm v. East Penn Transp 
Co. 182 A. 720. 120 Pa Super 381 
Tenn—Rural Ed Ass’n v. Ander.son, 
261 S W.2d 161. 37 Tenn App 209— 
Adams v. Winnett, 156 S.W.2d 353, 
25 Tenn App 276—Boulineaux v 
City of Knoxville, 99 S W 2d 557, 
20 Tenn App 404 

Tex—P & M Sales Co v Kenmare 
Jewelry Mfg Co, (’’iv.App, 235 S 
W 2d 615—Henwood v Gilliam, 
Civ.App , 207 S W 2d 904, error re¬ 
fused—Standard Supply & Hard¬ 
ware Co V Christian-Carpenter 
Drilling Co, Civ App . 183 S W.2d 
667, error refused—Safeway Stores 
of Texas v. Webb, Civ App, 164 
S W 2d 868, error refused—House 
V. Brackins, Civ App , 130 S W 2d 
917—Parker v Jukovich, Civ App , 
115 S.W.2d 790, error dismissed— 
Hall’s Bayou Realty Oorp v 
James, Civ App, 107 S W.2d 1113, 
error dismissed—Swift Gin Co v 
Robinson, Civ App, 77 S.W.2d 333 
Va—Drumwright v. Walker, 189 S 
E 310, 167 Va. 307. 

Failar* of ordBr for new trial to re- 
fsr to lasnUlcloiioy of evldoaoB 

It must be presumed that suffi¬ 
cient evidence was introduced to Jus¬ 
tify the verdict, where the order 
granting a new trial makes no refer¬ 
ence to the insufficiency of the evi¬ 
dence. 

Cal.—Aungst v. Central California 
Traction Co., 1 P.2d 66, 115 C.A. 
113. 

Zn absBnoe of motion for now trial, 

the appellate court will presume that 
the evidence was legally sufficient 
j to support the verdict. 

I Ark.—Oil Fields Corporation v. Cub¬ 
age, 24 S.W.2d 328. 180 Ark. 1018. 
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Moaning of tootlmony nnoortaln 

Where models were used at the 
trial and witnesses referred thereto 
by words “here” or “there,” without 
explanatory notes in the record to 
show what such expressions meant 
it would be assumed that the testi¬ 
mony supported the verdict. 

Pa—Donnelly v. Lehigh Nav. Elec¬ 
tric Co, 102 A. 219, 268 Pa. 680 
Spooial finding is presumed to be 
supported by the preponderance of 
evidence and to have been establish¬ 
ed to the Jury’s satisfaction. 

Wis —Trastek v Dahlem, 262 N W 
609, 219 Wls 249 

Where there le onhotantlal teoti- 
mony supporting the jury’s lindings, 
it will be presumed the verdict was 
based on that testimony. 

Miss —Ruffin v J & M Schwabach- 
er, 126 So. 14, 156 Miss 326. 

65. N.C—Wilson v. Polk, 95 S E. 
849, 175 S.r 490 

4 C J p 773 note 1. 

66. Ill —Chicago, etc., R. Co. v. 
Becker. 76 Ill 25. 

Mo—Osburn v. Kansas City South¬ 
ern Ry. Co, 230 S.W 2d 856, 360 
Mo. 813 

Tex—Cogdell v. Martin, Civ App , 
176 SW.2d 982 

67. Ill.—Weiss V Belt R. Co, 186 
Ill.App 43 

Ind.—Baltimore & O R. Co v. Rey- 
her, 24 N.E.2d 284, 216 Ind 645. 
N.C—Yost V. Hall, 64 S.E.2d 654, 
233 N.C. 463 

68. Ala—Williams v. Clark, 82 So. 
2d 295, 263 Ala. 228. 

Ariz.—Bush V. Mattingly, 158 P 2d 
665, 62 Ariz 483—Southwest Mines 
Development Co. v. Martignene, 64 
P 2d 1031, 49 Ariz. 88. 

Ark.—First Nat. Bank v. Ary, 24 S. 

W.2d 336, 180 Ark. 1084. 

Cal.—Downey v. Santa Fe Transp. 
Co, 286 P.2d 40, 134 C.A.2d 720— 
Anderson v. State, 142 P.2d 88, 61 
C.A.2d 140—Norton v. Central Sure¬ 
ty & Insurance Co., 61 P.2d 113, 9 
CA.2d 698—Firpo v. Pacific Mut. 
Life Ins. Co., 251 P. 657, 80 C.A. 
122 . 
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facts on which an objection is founded®® or state- | ment of facts,70 or where not preserved and present- 


ill.—Louis E. Bower, Inc., v. Silver- 
stein, 18 X.E.2d 886, 298 Ill.App. 
145. 

Kan.—Franklin v. Kansas City Pub¬ 
lic Service Co., 265 P.2d 1031, 175 
Kan. 626—Coryell v. Edens, 150 P. 
2d 841, 168 Kan. 771. 

Ky.—PuRh V. PuRh, 130 S.W.2d 40. 
279 Ky. 170—Rockcastle County v. 
Bowman, 120 S.W.2d 385, 274 Ky. 
787—Nuckolls v. Illinois Cent. R. 
Co., 14 S.W.2d 167, 227 Ky. 836. 
Tutt v. Kincaid, 11 Ky.Op. 310. 
Mont.—Johnson v. Horn, 283 P 427, 
86 Mont. 314. 

NH—Racine v. Armstrong, 120 A. 
2d 137, 100 N.H. 96. 

N C —Barker v Palmer, 8 S.E 2d 
610, 217 NC 619. 

Okl—Van Horn v. Van Horn, 141 P. 

2d 1006, 193 Okl. 182. 

Or—Sheppard v. Blitz, 163 P.2d 519, 
177 Or 601. 

S.D.—Fohlhafer v. Reinors, 157 NW. 
1058, 37 SD 289. 

Va —Bristol Mick or Mack Stores v 
City of Bristol, 21 S.E 2d 758. 180 
Va 15. 

4 C J. p 773 note 6. 

Appeal on judgment roll alone 

Where an appeal is taken on the 
Judgment roll alone, the appellate 
court will presume that the evidence 
offered was sutriclent to support the 
verdict 

Ala—Matlock v Johnson, 88 So. 182. 
17 Ala.App 669. 

Cal —MacDonald v. Kuhn, 234 P 118. 
70 C.A 691—Oberkotter v Sprec- 
kles, 221 P. 698, 64 C.A 470—Hol- 
Hon v. Butler, 218 P. 65, 63 C.A 
69—B.snk v Bell, 217 P 538, 62 C 
A 320 — Moses V. Pacific Bldg. Co , 
207 P 946, 68 C A 90—Kazman v. 
Light, 200 P. 768, 53 C A. 732— 
Trask v Garza, 197 P 807, 51 C A 
739—Flournoy v. Everett, 196 P 
916, 51 C A. 400—Yocum v. Taylor, 
195 P. 02, 60 C A 294—Holmgren 
v. Madalena, 192 P. 867, 49 C A. 136 
—Williams v. Stearns, 191 P. 965, 
48 C.A. 213—Brown v. Brown, 191 
P. 702, 48 C.A. 84—Zimmerman v. 
Prior, 188 P. 836, 46 C.A. 40—Stone 
v. Hancock, 186 P. 604, 44 C.A. 365 
—Gates V. Kehlet, 186 P. 983, 43 C. 
A. 738—Williams v. Reed, 186 P. 
615, 43 CA. 426—Pence v. Martin, 
185 P. 503, 43 C.A. 626—MacFar- 
land v. Walker, 181 P. 248, 40 CA 
608—Alsaga v. Hart, 174 P. 684, 37 
C A. 770—Pasadena Rapid Transit 
Co. V. Munson, 174 P. 109, 37 C.A. 
352. 

Mont.—^Warren v. Warren, 261 P.2d 
364, 127 Mont. 269. 

Nev.—Leeper v. Herz, 184 P.2d 1006, 
64 Nev. 497—Robison v. Mathis, 
234 P. 690, 49 Nev. 35. 

Utah.—Byron v. Utah Copper Co , 178 
P. 63, 53 Utah 151—McGuire v. 


State Bank of Tremonton, 164 P. 
494, 49 Utah 381. 

69. Ala.—Howze v. Powers, 77 So 
985, 16 Ala.App 373. 

Ariz.—Southwest Mines Development 
Co. v. Martigncne, 64 P.2d 1031, 49 
Ariz. 88 

Ark —Norton v. Hickingbottom, 206 
SW.2d 777, 212 Ark. 681—Davis v. 
Faulkner Radio Service Co., 145 S. 
W.2d 713, 201 Ark. 691—Abrams 
v. Hoff, 294 S.W. 389, 174 Ark. 144 
—Petroleum Producers’ Ass’n v. 
First Nat. Bank, 263 S.W. 965, 165 
Ark. 267—Commercial Credit Co. 
V. Stanley, 262 S.W. 318, 164 Ark 
473—McKinney v. First Nat. Bank, 
238 S.W. 629, 152 Ark. 403—Chaffin 
V. Lee County Nat Bank of Mari¬ 
anna. 236 S.W. 382, 161 Ark 106— 
Hobbs V. Bolz Cooperage Co, 224 
SW 968. 145 Ark. 436—Rogers v. 
Meyers. 220 S W. 818, 143 Ark. 490 
—Baxley v. Watson, 214 S.W. 67, 
139 Ark 408 

Fla —Shelter v. American Agr. Chem¬ 
ical Co. 162 So. 613. 113 Pla. 108. 

Ga—Mehrtens v. Knight. 116 S.E 
606. 29 GaApp. 390 

Ill,—Frymlre v. Baldridge, 243 Ill. 
App 164—Thoendel v Robertson, 
214 Ill App 473—Brook v. Smerl- 
ing, 204 HI App. 250—Lillis v. City 
of Chicago, 203 III App 604—De 
Long V. Hruby, 203 Ill App 206— 
Steffey v. Sandifer, 202 Ill App. 604 
—Davis Milk Machinery Co. v. 
Tappen, 200 Ill.App. 464—Wltte- 
man Co. v. Goeke, 200 Ill App. 108 
—In re Janett’s Estate, 199 Ill. 
App 13. See Davis Milk Machin¬ 
ery Co. V. Tappen, 200 Ill App 464. 

Ky —Reeves v. Giannini’s Adm’r, 239 
SW.2d 84—Black Log Lumber Co. 
V Stepp, 277 SAV. 466, 211 Ky. 
390. 

Mich.—Loveland v. Bump, 165 N.W. 
865, 198 Mich. 664. 

Mo —Thompson v. Stearns, 234 S.W 
1069, 208 Mo.App. 338. 

Neb—Cozad v MeKeone, 32 N.W.2d 
760, 149 Neb 833—Kelley v. Jud- 
son, 178 N.W. 208, 104 Neb 569— 
Tyrrell v. Kelley, 178 NW 206, 
104 Neb. 56,5—I*rairie Life Ins. Co 
V. Schumann, 177 N.W. 168, 104 
Neb 363 

Or.—Scandinavian-American Bank v 
Wentworth Lumber Co , 199 P. 624, 
101 Or. 151—Columbia Realty Inv 
Co. V. Alameda Land Co., 168 P. 64. 
87 Or 277, rehearing denied 168 
Or. 440, 87 P. 277. 

Tenn.—Adams v. Winnett, 156 S W 
2d 353, 26 Tenn App. 276—Gifford 
V. Provident Life Ins. Co., 64 S.W 
2d 64. 16 Tenn.App 21. 

Tex.—Mahan v. Kyle, Civ.App., 211 
SW 302. 

Utah.—Taylor v Paloma Gold & Sil¬ 
ver Mining Co, 171 P. 147, 61 Utah 
600. 


Va.—Turner v. Smith, 129 S.E. 367, 
143 Va. 206. 

Wash.—Casey v. MacRae, 268 P. 141, 
148 Wash. 136. 

Wyo.—Foster v. Fremont Natural 
Gas Co, 256 P. 666, 36 Wyo. 436. 

4 C J. p 774 note 6. 

70. Ariz.—Southwest Mines Devel¬ 
opment Co. V. Martignene, 64 P.2d 
1031, 49 Ariz 88. 

Tex.—Mays v. Pierce, 281 S.W 2d 79, 
164 Tex 487—City of Galveston 
V. Hill, 246 SW2d 860, 161 Tex. 
189—Lane v. Fair Stores, 243 S.W. 
2d 683, 150 Tex 566 

Donald v. Phillips, Com.App, 13 
SW.2d 74—Wedgeworth v. Smith, 
Com App., 213 S.W. 254. 

Walker v. Houston Fire & Cas. 
Ins Co, Civ.App, 264 S.W.2d 429, 
reversed on other grounds Hous¬ 
ton Fire & Cas Ins. Co v. AValk- 
er, 260 S W.2d 600. 152 Tex. 603— 
Mossier Acceptance Co. v. Bur- 
wel, Civ.App.. 205 S.W 2d 622— 
Norwood V. Bayshore Bus Lines, 
Civ.App., 196 SW.2d 626, error 
dismissed—Kellum v. Ware, Civ. 
App.. 191 SW2d 755—Adcock v. 
Schweizer, Civ App., 190 S.W.2d 
705, reversed on other grounds 194 
S.W 2d 649, 145 Tex 64—Double 
Seal Ring Co. v. Keith, Civ App, 
107 S W 2d 428, error refused— 
Doniphan Oil & Gas Co. v. Lewis, 
Civ App, 95 S W 2d 181, error re¬ 
fused—Greer v. Boykins’ Estate, 
Civ App., 82 SW.2d 698—Shaw v. 
Yardley, Civ App , 63 S W.2d 1086 
—Cook V. Davis, Civ.App., 22 S.W. 
2d 311—Sayres v Moss, Civ.App., 
266 S.W. 813—Roddy v. Allen. Civ. 
App,, 266 S W. 563—Mathis v. 
Overland AutonioVule Co of Dal¬ 
las, Civ App, 266 SW. 1069~Pow- 
ell V. Tolbert, Civ App, 264 S.W. 
166—People's Guaranty State Bank 

V. Hill, Civ App, 266 S.W. 683 — 
Bennett v. Rose Mfg Co , Civ.App., 
256 S.W. 308—Southern Surety Co. 
v. Petrolia Land Co , Civ App , 252 
S W. 204—Swift & Co V J. B Jef¬ 
frey & Son, Civ App. 250 S.W 791 
—Morris v. Hall, Civ App, 248 S. 

W. 1100—Landrum v. Turney, Civ. 
App, 239 S W. 366, dismissed for 
want of Jurisdiction—Fred Miller 
Brewing Co. v. Coonrod, Civ.App, 
233 S W. 351, dismissed for want 
of Jurisdiction—Swancy v. Finch, 
Civ.App, 226 SW. 422, dismissed 
for want of Jurisdiction—Patton v. 
Smith, Civ.App., 221 S.W^ 1034, re¬ 
versed on other grounds Smith v. 
Patton, Com App,, 241 S.W. 109, 
rehearing denied—Woytek v. King, 
Civ.App., 218 S.W. 1081—Scaling v. 
Collins, Civ.App, 214 S.W. 624— 
Johnston v. Cobb & Gregory, Civ. 
App., 213 S.W. 354—Thompson v. 
Russell, Civ.App., 211 S W. 540— 
Schlag v. Johnson, Civ.App., 208 S, 
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ed by an abstract of the evidence^i In order that 
this presumption may be precluded, the record must 
contain all the evidence and the mere fact that it 
contains some of it is not sufHcient.'^^ 

Although it is sometimes said that the appellate 


court must accept undisputed evidence as true,^* if 
there is a conflict in the evidence, the appellate 
court will presume that the jury resolved the con¬ 
flict in favor of the party for whom the verdict was 
rendered,^* and, unless it is opposed to the physical 


W. 369—^Hardy Buggy Co. v. Plnck- 
ard & Sanders, Civ.App., 204 S.W. 
354, dismissed for want of Juris¬ 
diction—Liutcher v. Puller, Civ. 
App., 200 S.W. 663. error refused 
—Clark & Boice Lumber Co. v. 
Commercial Nat. Bank of Jeffer¬ 
son, Civ.App., 200 S.W. 197. error 
refused—Frick v. Oibbinsrs. Civ. 
App., 197 SW. 330—Rlchard8 v. 
Hartley, Civ App, 194 S.W. 478— 
Webster v. International & G. N. 
Ry. Co., Civ.App., 193 S W. 179, er¬ 
ror refused—Borton v. Borton. Civ. 
App., 190 S.W. 192, error refused 
—Joachim v. Hamilton, Civ.App., 
186 S.W. 251, dismissed for want 
of Jurisdiction—Bonoughli v. 
Brown, Civ.App., 185 S W. 47, er¬ 
ror granted—Missouri, K. & T. Ry. 
Co. of Texas v. Ellas, Civ.App., 
184 S.W. 312. 

4 C J. p 774 note 7. 

71. Ark.—Gage & Spencer v. Road 
Improvement Dist. No 3 of New¬ 
ton County, 262 S.W. 922, 159 Ark. 
642. 

4 C.J. p 774 note 8. 

72. Ala.—McGahey v. Albritton, 107 
So. 751, 214 Ala 279—Morrow v. 
Beck, 92 So 449. 207 Ala. 339. 

Ark—Beason v. Withington, 71 S W. 

2d 461, 189 Ark 211. 

Ill.—Pico V Chicago Rys. Co., 203 
Ill.App. 293. 

Ind—New York Cent R. Co. v. Id- 
dings, 152 N E. 864, 86 Ind.App. 
221 . 

4 C.J. p 774 note 9. 

aPaUure to Include exhibit received 
in evidence as to which finality of 
proof and identification had been 
waived constitutes a failure to in¬ 
clude all of the evidence in the rec¬ 
ord. 

Ind.—^New York Cent. R. Co. v. Id- 
dings, supra. 

73. Cal.—^Perkins v. Pacific Fruit 
Exchange, 22 P.2d 535, 132 C.A. 
278. 

Md.—Jackson v. Forwood, 47 A.2d 
81, 186 Md. 379—Board of Com’rs 
for Anne Arundel County v. Vans- 
klver, 171 A. 705, 166 Md. 481. 

Tex—National Cash Register Co. v. 
Rider, Com.App, 24 S W.2d 28. 
Admissions against interest by 
plaintiff in an action to recover on 
a fraternal benefit certificate for 
complete loss of sight of both eyes 
will be taken as true on appeal from 
Judgment on verdict in his favor, 
where his own testimony as to his 
ability to see was conflicting. 

Mo.—Mulcahey v. Brotherhood of 


Railway Trainmen, App., 79 S.W.2d 
759. 

74. Arlz.—Sanders v. Beckwith, 283 
P.2d 236, 79 Arlz. 67—Stallcup v. 
Coscarart, 282 P 2d 791, 79 Ariz 
42—Bianconi v. Lyall, 281 P.2d 
119, 78 Arlz. 409—M. Karam & 
Sons Mercantile Co. v. Serrano, 77 
P.2d 447, 61 Arlz. 397. 

Ark.—Nichols v. Lea, 226 S.W.2d 684, 
216 Ark. 388—Schubach v. Trai- 
coiT, 216 S.W.2d 395, 214 Ark 376 
—Wilson V. Holloway, 208 S W.2d 
178, 212 Ark. 878—Boyles v. Knox, 
200 SW.2d 966, 211 Ark 426—Mis¬ 
souri Pac. R. Co. V. Dennis. 166 S. 
W.2d 886, 206 Ark. 28—Fort Smith 
Couch & Bedding Co v. Rozell, 156 
S.W 2d 707, 203 Ark. 35—Tucker 
Duck &. Rubber Co. v. Harvey, 164 
S.W.2d 828, 202 Ark. 1033—St. 

Louis-San Francisco Ity. Co. v. 
Childers, 124 S.W 2d 964, 197 Ark. 
627—Carter Truck Line v, Gib¬ 
son, 115 SW2d 270, 196 Ark. 994 
—McCord V. Bailey. 114 S W.2d 
840, 195 Ark 862—Baldwin v. Cobb, 
82 S.W 2d 12, 190 Ark 899—West¬ 
ern Cabinet & Fixture Mfg Co. v 
Davis, 181 SW. 273, 121 Ark. 370 

Cal.—Moran v. State Bd. of Medical 
Examiners of Dept of Professional 
and Vocational Standards of Cal., 
196 P 2d 20, 32 C 2d 301—Hobart v 
Hobart Estate Co, 169 P 2d 958, 26 
C.2d 412—In re Bristol’s Estate, 143 
P.2d 689, 23 C.2d 221—Basch v. 
Bank of America Nat Trust & 
Savings Ass’n, 139 P.2d 1, 22 C.2d 
316—Peri V Los Angeles Junc¬ 
tion Ry, 137 P2d 441, 22 C 2d 111 
—Deevy v. Tassi, 130 P.2d 389, 21 
C.2d 109—Juchert v. California 
Water Service Co., 106 P.2d 886, 
16 C 2d 500—Hinkle v. Southern 
Pac Co., 87 P.2d 349, 12 C 2d 691 
—Albaugh V. Mt. Shasta Power 
Corp., 73 P2d 217, 9 C.2d 751— 
Willson V. Municipal Bond Co., 69 
P.2d 974, 7 C2d 144—Bellon v. 
Silver Gate Theatres, 47 P.2d 462, 

4 C.2d 1—Walker v. Kimball Fruit 
Co., 289 P. 623, 209 C. 629—Wood 
Estate Co. v. Chanslor, 286 P. 1001, 
209 C. 241—Staples v Hawthorne, 
283 P. 67, 208 C. 678—Keena v. 
United Railroads of San Francis¬ 
co, 239 P. 1061, 197 C. 148—Pope v. 
Halpem, 223 P. 470, 193 C 168— 
Gett v. Pacific Gas & Electric Co., 
221 P. 376, 192 C. 621. 

Darnold v. Voges, 300 P.2d 266, 
143 C.A.2d 609—Boness v. Richard¬ 
son Mineral Springs, 296 P 2d 581, 
141 C.A.2d 261—Cucuk v. Payne, 
296 P.2d 7, 140 CA.2d 881—Casper 
V. City of Los Angeles, 296 P.2d | 
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452, 140 C.A.2d 433—Clewett v. 
Clewett, 289 P.2d 612, 186 C.A.2d 
913—Ridley v. Grifall Trucking Co.. 
289 P.2d 31. 136 C.A.2d 682—In re 
Tillman’s Estate. 288 P.2d 892, 133 
C.A.2d 313—Agnew v. City of Los 
Angele,*?. 286 P.2d 666, 134 C.A 2d 
433—Hayden v. Hatch, 286 P.2d 
541, 134 CA.2d 766-Velleman v. 
Stern. 285 P.2d 681, 134 C A.2d 676 
—Monastero v. Los Angeles Trans¬ 
it Co. 280 P.2d 187, 131 C.A.2d 156 
—Risley v. Lenwell, 277 P.2d 897, 
129 C A 2d 608—Jackson v. Burke. 
269 P.2d 137, 124 C.A.2d 619—Von 
Hasseln v. Von Hasseln, 264 P 2d 
206, 122 C.A 2d 7—Ogulin v. Jeffries. 
263 P.2d 76, 121 C.A 2d 211—Piazza 
v. Heldlebaugh, 262 P 2d 36, 120 C A. 
2d 783—Massow v. Gianaclis, 260 P. 
2d 656, 120 C.A.2d 24—Fernandez v. 
Consolidated Fisheries. Inc, 266 
P.2d 863. 117 C.A.2d 254—Hartzell 
V. Myall. 252 P 2d 676, 116 C A 2d 
670—Thomas v. Laguna, 248 P 2d 
929, 113 C A 2d 657—Mancuso v 
Krackov, 241 P.2d 1062, 110 C A 2d 
113—Bazzoli V. Nance's Sanitari¬ 
um. 240 P.2d 672, 109 C.A.2d 232 
—Feigin v. Kutchor, 234 P.2d 264, 
105 C.A 2d 744—Baker v. Curtis, 
234 P2d 153, 105 C A 2d 663—In re 
Frank’s Estate, 226 P.2d 767, 102 
CA.2d 126—Kantlehner v. Bisceg- 
ha, 226 P.2d 636, 102 C.A.2d 1— 
Sousa v. First Cal. Co., 225 P 2d 
956, 101 C.A.2d 533—In re IkM-ker’s 
Estate, 220 P 2d 766, 98 C.A.2d 574 
—Stout V. Union Pac R. Co. 218 
P.2d 1001, 98 C.A 2d 99—Gosselin 
V. Hawkins, 214 P.2d 110, 96 CA 
2d 857—Caccamo v, Swanston, 212 
P.2d 246, 94 C.A 2d 967—Osterode 
V. Almqulst. 200 P.2d 169, 89 C A. 
2d 16—Blythe v. City and Count v 
of San Francisco, 188 P 2d 40, 83 
C A 2d 125—^Alward v. Paola, 179 
P 2d 5, 79 C.A.2d 1—Bosserman v. 
Olmstead, 176 r.2d 49, 77 C A 2d 
236—Duarte v. Postal Union Life 
Ins. Co., 171 P.2d 574. 76 C.A 2d 
667—Powers v. Shelton, 169 P 2d 
482, 74 C.A 2d 767—Fuchalln v 

Hayes, 160 P 2d 60, 70 C.A 2d 16 
—Miller v. Lee, 163 P.2d 190, 6C 
C.A.2d 778—Millsap v. National 
Funding Corp, 152 P.2d 634, 66 
C.A.2d 658—Gunter v. Claggett, 161 
P.2d 271, 65 C.A.2d 636—Dawson 
V. Boyd, 143 P2d 373. 61 C.A.2d 
471—Heller v. M^lliday, 141 P.2d 
447, 60 C.A.2d 689—Nichols v. 

Southern Pac. Co., 136 P.2d 332, 68 
C.A. 2d 91—Zwerin v. Riverside 
Cement Co., 126 P.2d 920, 62 C.A. 
2d 715—Hall v. Bakersfield Com¬ 
munity Hotel Corp., 126 P.2d 889, 
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52 C.A.2d 158—MaaiOuat v. MAtaui, 
128 P.2d 868, 60 C.A.2d 819—Young 
V. Tassop, 118 P.2d 371, 47 C.A.2d 
667—Hernandez v. Murphy, 116 P. 
2d 66B, 46 C.A.2d 201—Tlghe v. Ad 
Chong, 112 P.2d 20, 44 C.A.2d 164 
—Burke v. John £3. Marshall, Inc., 
108 P.2d 738, 42 C.A.2d 196—Os¬ 
good V. City of San Diego, 62 P.2d 
196, 17 C.A.2d 846—Arundel v. 

Turk, 60 P.2d 486, 16 C.A.2d 293— 
Downing v. Southern Pac. Co., 69 
P.2d 678, 16 C.A.2d 246—Brittlng 
V. Dewes, 64 P.2d 736, 11 C.A 2d 
463—^Urbana v. Market St. Ry. Co., 
App., 46 P.2d 817, 8 C A.2d 22— 
Trowbridge v. Briggs, App., 36 P. 
2d 426, 140 C.A 664—Marckwardt 
V. Hayworth, 16 P.2d 328, 127 C.A 
738—Himes v Daniel, 15 P 2d 791, 
127 C.A 327—Dowe v. O’Neill, 8 
P.2d 1046, 121 C.A. 460—Brumhall 
V. Sutherland, 293 P. 672, 110 C. 
A 10—Rock V. Orlando, 280 P 377, 
100 CA. 498—Dawson v San Diego 
Electric Ry. Co., 266 P. 216, 82 C 
A. 141—Palladine v Imperial Val¬ 
ley P^arm Lands Ass'n, 226 P. 291, 
66 C A. 727—Ashley v. Sutter Butte 
Canal Co., 203 P. 426, 66 C A 507 
—Holder Lumber Co. v. Scarbor¬ 
ough. 161 P. 674, 28 C.A. 152. 

Pla.—Motes v. Crosby. 66 So.2d 478 
—Southern States Power Co v 
Pittman. 1C5 So 893, 122 Fla 758 
Ga.—Holton v, Mercer, 23 S E.2d 166, 
196 Ga 47 

Southern Ry. Co v Birch, 17 S. 
E2d 601. 66 Ga.App 270—Whatley 

V Henry, 16 S E 2d 214, 65 Ga 
App. 668—Western & Atlantic R. 

R. V Mathis, 10 SE2d 457, 63 Ga 
App. 172 

Idaho—Mclntire v. Oregon Short 
Ijine R. Co., 55 P.2d 148, 66 Idaho 
392 

Ill—Montgomery v. Brush, 13 NE 
230, 121 111. 613 

Glime v New York Cent R Co., 
126 NE.2d 386, 6 Ill.App 2d 509— 
Chandler v Chicago Transit Au¬ 
thority, 86 NE2d 289, 337 Ill App. 
655—Dupuis V. Klpnis, 217 Ill 
App. 264. 

Ind—.Tackson Hill Coal & Coke Co 

V Bales, 108 NE. 962, 183 Ind. 
276 

Chicago & B. I. R. Co. v. Alex¬ 
ander, App , 125 N.E.2d 171—Chi¬ 
cago & Calumet Dist. Transit Co 
V. Uldlnghoff, 103 N.B.2d 460. 122 
Ind App 396, rehearing denied 104 
NE2d 406. 122 Ind.App. 395—Pil¬ 
grim V. Pilgrim, 76 N.E.2d 169, 118 
Ind.App 6—Crumpacker v. Jeffrey, 
116 N.E. 62, 63 Ind App. 621—Mo- 
nongahela River Consol. Coal & 
Coke Co. V. Walts, 106 N.E. 160, 66 
Ind.App. 235. 

Iowa.—Darst v. Ft. Dodge. D. M. & 

S. Ry. Co., 191 N.W. 288, 194 Iowa 
1146—Evans v. Corley, 186 N.W 
883, 193 Iowa 402. 

Md.—Kaplan v. Stein, 84 A.2d 81, 198 
Md. 414—Benner v. Trlbbltt, 67 A. 
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2d 346, 190 Md. 6—Travelers* Ins. 
Co. V. Hermann. 140 A. 64. 154 Md. 
171. 

Mass.—Richardson v. Travelers’ Fire 
Ins. Co., 198 N.E. 40, 288 Mass. 391 
—Anderson v. Boston Elevated Ry. 
Co.. 107 N.E. 376. 220 Mass. 28. 
Mich.—Compton v. Plsher-McCall. 

Inc, 299 N.W. 760, 298 Mich. 648. 
Minn.—^Hardy v. Anderson, 63 N W. 
2d 814, 241 Minn. 478—Le Mire 
V. Nelson, 68 N.W.2d 189, 238 Minn. 
601—Foster v. Bock, 39 N.W.2d 
862, 229 Minn. 428—Woodring v. 
City of Duluth, 29 N.W.2d 484, 224 
Minn. 580. 

Mo.—Davidson v. Rodgers. 268 S.W. 
2d 648—Prince v. Kansas City 
Southern Ry. Co., 214 S.W.2d 707, 
358 Mo. 393. 

Case V St. Louis Public Service 
Co., 192 S.W 2d 595, 238 Mo.App. 
1029—Brlst V. Kurn, 189 S.W.2d 
419, 238 Mo.App. 913—Knight v. 
Merchants & Mfrs. Ins. Co of N. 
Y.. App. 188 S.W.2d 77—Mick v. 
John R. Thompson Co., App., 77 S. 
W 2d 470—Meeks v. Kansas City 
Public Service Co., App, 73 S W. 
2d 337—Smith v. Greenstone, App , 
208 SW 628—Davis v. Chicago. 
R. I & P. Ry. Co.. 182 S.W. 826, 
192 Mo.App. 419. 

Mont,—Rood v. Murray, 146 P. 641, 
50 Mont. 240. 

Neb—Shields v. Buffalo County, 71 
NW2d 701, 161 Neb. 34—Snyder 

V. Farmers Irr. Diet., 61 NW2d 
557, 157 Neb 771—Gar bark v. New¬ 
man. 51 NW.2d 316, 155 Neb 188 
—James v. Hogan, 47 N.W 2d 847, 
154 Neb. 306, modified on other 
grounds 48 N W.2d 756, 164 Neb 
640—Bolio V. Scholting, 41 N.W.2d 
913, 152 Neb. 688 

N.J —Corrao v. West Jersey Corp., 
80 A 2d 439, 13 N.J.Super. 342. 

N.M.—Ijos Alamos Medical Center v. 
Coe, 275 P2d 176, 68 N.M. 686— 
Little V. Johnson, 242 P.2d 1000, 66 
N M 232—Adams v. Cox, 234 P 2d 
1043, 66 N.M. 444—Miller v. Marsh, 
201 r2d 341, 63 N.M. 6—Lipe v. 
Bradbury, 164 P.2d 1000, 49 N.M. 4. 
N.Y—Pierson v. Charles S. Wilson 
Memorial Hospital, 78 N.Y.S.2d 
146, 273 App.Div. 348—Reese v 
Texas Co., 42 N.Y S.2d 646, 266 
App Div. 660, resettled 44 N.Y.S 
2d 337, 266 App Div. 949, affirmed 
55 N E.2d 48, 292 N.Y. 683, motion 
denied 66 N.E 2d 124, 292 N.Y. 719. 
N.D.—Moe V. Kettwig, 68 N.W.2d 
863—Briggs v. Coykendall, 224 N. 

W. 202, 67 N.D. 785. 

Ohio.—Goff-Kirby Coal Co. v. Aquila, 
162 N.E. 748, 28 Ohio App. 346. 

Or.—Lake County Pine Lumber Co 
V. Underwood Lumber Co., 12 P 
2d 324, 140 Or. 19—Nlckson v. Ore- 
gon-American Lumber Co, 266 P 
264, 127 Or. 326, affirmed 271 P. 
986, 127 Or. 326. 

Pa —Duffy V. Fischbach & Moore 
Inc., 126 A.2d 413, 386 Pa. 633— 
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Brown V. Ambridge Yellow Cab 
Co., 97 A.2d 377, 374 Pa. 208—Per¬ 
ry V. Pittsburgh Rys. Co., 55 A.2d 
854, 367 Pa. 608—Zurcher v. Pitts¬ 
burgh Rys. Co, 44 A.2d 681, 858 
Pa. 212—Shapiro v. Philadelphia 
Electric Co., 21 A.2d 26, 342 Pa. 416 
—^Majewski v. Lempka, 183 A. 777, 
82 Pa. 369—Dempsey v. Cuneo 
Eastern Press Ink Co of Pennsyl¬ 
vania, 179 A. 220, 318 Pa. 667— 
Jamison v. Kamerer, 169 A. 231, 318 
Pa. 1—^Ellls V. Greenbaum Sons 
Inv. Co., 160 A. 702, 807 Pa. 77— 
Dalgleish v. Oppenhelm, Collins & 
Co, 152 A. 769, 302 Pa. 88—Riff v. 
Pittsburgh Rys. Co., 148 A. 102, 
298 Pa. 266—Jarvis v. Bell, 146 A, 
163, 296 Pa. 668—Osterling v. Al¬ 
legheny Trust Co., 103 A. 628, 200 
Pa 64. 

Forbes v. Forbes, 48 A.2d 163, 
169 Pa.Super. 243—Naugle v Read¬ 
ing Co, 21 A.2d 109, 145 Pa Super. 
841—Edwards v. Glaske, 67 A 2d 
798, 166 Pa.Super. 108. 

R. I—Walling v. Jenks, 194 A. 600, 
69 R.I. 129. 

S. C.—Joseph V. Sears Roebuck & Co., 
77 SE.2d 583, 224 S.C. 106. 

S D —Kirkegaard v. City of Sioux 
Palls, 8 N.W 2d 862. 69 S.D. 214— 
Scheuring v. Northern States Pow¬ 
er Co. 294 NW. 176, 67 S.D. 484— 
Meylink v. Minnehaha Co-op. Oil 
Co., 291 N.W. 672, 67 S.D. 187— 
Anderson v. Hunt work, 284 N W. 
776, 66 S.D 411—Ulrikson v. Chi¬ 
cago, M.. St. P. & P. Ry. Co, 268 
N.W. 369, 64 S.D 476—Kerr v. 
Basham, 264 N.W. 187, 64 S.D 27 
—Wolff V. Stenger. 239 NW. 181, 
69 S.D. 231—Taecker v. Pickus, 235 
N.W. 604, 68 SD. 177—Morrissey v. 
Chicago, M. & St. P. Ry. Co., 226 
N W. 731, 66 S.D. 497, reversed on 
other grounds 234 N W. 18, 67 S D. 
496—Moore v. City of Edgemont, 
223 N.W. 720. 64 S D. 609—Sawyer 

V. National Fire Ins. Co., 220 N. 

W. 603. 63 S.D. 228, 61 A.L.R. 306— 
Wlnans v. Light, 217 N.W. 636, 62 
S.D. 369—McFarland v. Chicago, 

M. & St. P. Ry. Co., 212 N.W. 493, 
61 S.D. 85—Rltz V. Carpenter, 178 

N. W. 877, 43 S.D. 236, 19 A.L.R. 
840. 

Tenn.—Prudential Ins. Co. of Amer¬ 
ica V. Gang, 197 S.W.2d 806. 184 
Tenn. 188—Smith v. Tate, 227 S.W. 
1026, 143 Tenn. 268. 

Thompson v. Hawes, 162 S.W. 
2d 71, 25 Tenn.App. 681—Texas Co. 
v. Ingram, 64 SW2d 208, 16 Tenn. 
App. 267—Hughes v. Courtrlght, 
11 Tenn.App. 129—Kingsport Util¬ 
ities Inc. V. Mort, 2 Tenn.App. 270. 

Gray v. Kent, 6 Tenn.Civ.App. 
619. 

Tex.—Maryland Cas. Co. v. Hearks, 
190 SW.2d 62, 144 Tex. 317. 

Texas & N. O, Ry. Co. v. Tilley, 
Com.App, 6 S.W.2d 86, certiorari 
denied 49 S.Ct. 36, 278 U.S. 642, 78 
L.Ed. 666. 
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will assume the | truth of such party^s evidence,'^® which will be 


facts or inherently incredibile,^® 

Griffin V. Camp. Clv.App., 272 S. i 
W.Sd 129, error refused no reversl- I 
ble error—^Abbott v. City of Gran- 
bury, Civ.App., 262 S.W.2d 231, er¬ 
ror refused no reversible error— j 
Keltner v. Glenn. Clv.App., 180 S. 
W.2d 462, error dismissed, Judsr- 
nient correct—General Motors Ac¬ 
ceptance Corporation v. Killinfirs- 
worth, Civ.App.. 54 S.W.2d 266— 
Mueller v. Landa, Civ.App., 27 S. 
W.2d 844—Strang'S v. Cooper Gro¬ 
cery Co., CivApp,, 4 S.W.2d 232, 
reversed on other grounds Cooper 
Grocery Co. v. Strange, Com.App, 
18 S.W.2d 609—St. Louis South¬ 
western Ry. Co. of Texas v. Weath¬ 
erly. Civ App., 2 S W.2d 665—Hum¬ 
ble Oil & Reftnlng Co. v. Martarana. 
Clv.App., 272 S.W. 299—Mayfield 

V. Key, Civ.App., 260 S.W. 926—Ft. 
Worth & D. C, Ry. Co. v. Decatur 
Cotton Seed Oil Co., Clv.App., 193 
SW. 392 —Diamond v. Duncan, Civ. 
App., 172 SW. 1100, rehearing de¬ 
nied 177 S.W. 966, 107 Tex. 256. 

Utah.—Hillyard v. Utah By-Products 
Co.. 263 P.2d 287, 1 Utah 2d 143— 
Martindale v. Oregon Short Line 
R Co.. 160 P 276, 48 Utah 464. 

Va—Morton Marks & Sons, Inc. v. 
Hill-Chase Steel Co of Md . 83 S. 
E.2d 356, 196 Va 268—Painter v. 
Llngon, 71 S.E 2d 355, 193 Va 840 
—Hinton v. Gallagher, 67 S E 2d 
131, 190 Va 421—Tri-State Coach 
Corp V Walsh, 49 S E 2d 363, 188 
Va 299—Burruss v. Suddith, 47 S 
E.2d 646, 187 Va. 473—Mutual Ben. 
Health & Acc Ass’n v Hite, 35 S 
E2d 743, 184 Va. 614—House v. 
Hall, 29 SP:2d 844, 182 Va 645— 
Schlain v Richardson, 12 S.E 2d 
799, 177 Va 25—Hubbard v. Mur¬ 
ray, 3 SE2d 397. 173 Va, 448— 
Aronovitch v Ayres, 193 S E 524, 
169 Va. 308—Yonker v. Williams. 
192 S.E. 763. 169 Va 294—Virginia 
Public Service Co. v. Carter, 190 
SE. 155. 168 Va. 171—Montgom¬ 
ery Ward & Co. v. Nance, 182 S.E. 
264. 166 Va. 363—Morris v. Pey¬ 
ton, 139 S.E. 500, 148 Va. 812—Vir¬ 
ginia Ry. & Power Co. v. Wellons, 
112 S.E 843. 133 Va. 350—E. I 
Dupont De Nemours & Co. v. Tay¬ 
lor. 98 S.E. 866. 124 Va. 750. 

Wash.—Switzer v City of Seattle, 
294 P 225, 159 Wash. 640. modified 
on other grounds 298 P. 347— 
Brandt v. Northern Pac. Ry. Co., 
177 P. 806, 105 Wash. 138, affirmed 
181 P. 682, 106 Wash. 138. 

W.Va. —Burcham v. City of Mullens, 
83 SE.2d 606, 139 W.Va. 399— 
Walls V. McKinney, 81 SE.2d 901, 
139 W.Va. 866—Staples v. Left 
Fork Fuel Co., 77 S.E.2d 872, 138 

W. Va, 819—Darling v. Baltimore 
^ O. R. Co., 69 S.E 2d 139, 136 W. 
Va. 303—Billy v. Powell, 55 S.E.2d 
<81, 133 W.Va. 278—Ennis v. Braw- 
l«y, 41 S.E.2d 680, 129 W.Va. 621. 


Wyo.—Chandler v. Dugan, 261 P.2d 
680, 70 Wyo. 439—Meyer v. Cul- 
ley, 241 P.2d 87. 69 Wyo. 286— 
Johnson v. Johnson. 229 P.2d 918, 
68 Wyo. 61—Willis v. Willis. 49 
P.2d 670, 48 Wyo 403. 

4 C.J. p 857 note 2. 

&sJeetloa of inooasisteat erldMioe 
Evidence, Inconsistent with the 
conclusions of the jury, Is presumed 
to have been rejected by the jury. 
Conn.—Canfield v. Sheketofl, 132 A. 
401, 104 Conn. 28. 

75. Cal.—Johnson v. Besoyan, 193 
P.2d 63, 85 C.A2d 389—Truitner 
V. Knight, 257 P. 461, 83 C A. 797 
—Truitner v. Knight, 267 P 447, 
83 C.A. 665. 

Mo —Keyton v. Missouri-Kansas- 
Texas R. R., App., 224 S.W 2d 616 
—Smith V. St. Louis-San Francis¬ 
co Ry. Co., App., 214 S.W.2d 443— 
Persten v. Chesney, App., 212 S.W. 
2d 469—^Harding v. Kansas City 
Public Service Co., App , 188 S.W. 
2d 60—Gay v Kansas City Public 
Service Co.. App., 77 S.W.2d 133— 
Belzer v. Sears. Roebuck & Co., 
App., 76 S W 2d 701. 

Mont.—Reynolds v. Trbovioh Inc., 
210 P2d 634, 123 Mont. 224—Wal¬ 
lace V Wallace, 279 P. 374, 86 
Mont. 492, 66 ALR. 587. 

Pa —Snyder v. Penn Liberty Refin¬ 
ing Co , 153 A 649, 302 Pa 320. 
Tex—Texas Creosoting Co v Sims. 
Clv.App, 113 S.W 2d 227, error dis¬ 
missed 

Vt.—Hastings v. Murray, 20 A 2d 
107, 112 Vt 37. 

Va—Perdue v. Patrick, 29 S E 2d 371, 
182 Va 398. 

Expert testlmoiiy 

(1) A verdict founded only on the 
opinion of experts concerning the 
cause of a condition, where the con¬ 
dition itself is established by expert 
opinion, is not entitled to great 
weight 

Mich—Ford v Nlcol, 246 N.W. 130, 
261 Mich 307 

(2) Although supremo court, In re¬ 
viewing testimony of medical expert 
to determine whether there was sub¬ 
stantial evidence to support finding 
contended for by appellant, was re¬ 
quired to assume as true all facts 
to which expert testified, it was not 
required to assume correctness of 
any of his conclusions or opinions 
unless they were based upon sub¬ 
stantial evidence in the record. 

Or.—Wintersteen v. Semler, 255 P. 
2d 138, 197 Or. 601. 

76. Ala.—English v. Jacobs, 82 So. 
2d 642, 263 Ala. 376. 

Ariz.—Southern Casualty Co. v. 

Hughes, 294 P. 286, 37 Ariz. 334. 
Ark.—Owosso Mfg. Co. v. Ramsey, 
138 SW.2d 790, 200 Ark. 1190— 
Hawkins v. Hawkins. 137 S.W.2d 
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904, 200 Ark. 38—Armour & Co. v. 
Rice, 134 S.W.2d 629, X99 Ark. 89— 
Jackson v. Pool. 110 S.W.2d 493. 
194 Ark. 1132—Doss v. Gephart, 88 
S.W.2d 62, 191 Ark. 863—Life & 
Casualty Ins. Co. of Tennessee v. 
Kinchin. 37 S.W.2d 871, 183 Ark 
1163—Missouri Pac. R. Co. v. San- 
dlfur, 32 S.W.2d 316, 183 Ark. 196— 
Fields V. Freeman, 8 S.W.2d 436, 
177 Ark. 807—011 Fields Corpora¬ 
tion V. Burney, 1 S.W.2d 64, 175 
Ark. 1170—Standard Oil Co. of 
Louisiana v. Gill. 297 S.W. 1020, 
174 Ark. 1180—Nelson v. Missouri 
Pac. R. Co., 292 S.W. 120, 172 Ark. 
1053—Missouri Pac. Ry. Co. v. 
Barry, 290 S.W. 942, 172 Ark. 729, 
certiorari denied 48 S.Ct 21, 276 
IT S. 629, 72 L.Ed. 409—American 
Ry. Express Co. v. Mackley, 230 S. 
W. 698, 148 Ark. 227—St. Louis, I 
M & S Ry. Co V. Smith, 174 S.W 
647, 117 Ark. 666. 

Cal —Whitechat v. Guyette, 122 P 
2d 47, 19 C2d 428-—Arellano v 
City of Burbank, 89 P.2d 113, 13 
C 2d 248—Hinkle v. Southern Pac 
Co., 87 P2d 349. 12 C 2d 091 — 
Lindenbaum v Barbour, 2 P.2d 161, 
213 C. 277—Wright v L. W. Wil¬ 
son Co., 299 P. 621, 212 C. 669— 
Busch V. Los Angeles Ry. Corpora¬ 
tion, 174 P. C65, 178 C 536, 2 A L R. 
1607. 

Clinkscale v Germershausen, 
App, 302 P.2d 23—In re Moore’s 
E.state, 300 P 2d 110, 143 C A 2d 
64—Agnew v City of Los Angeles, 
286 P 2d 556, 134 C A 2d 433— 

Valley Group Pipe Trades Trust 
Fund V. L R Strain Plumbing & 
Heating Co, 280 P.2d 636, 131 C A. 
2d 432—Mariani v. Schonfeld, 271 
P2d 940, 126 CA2d 187—Hanna v 
O’Connor. 236 P 2d 181, 106 C A 2d 
760—Abel v. O’Hearn, 218 P 2d 827, 
97 C A 2d 747—Johnson v. Besoyan, 
193 P 2d 63. 85 C.A 2d 389—Free¬ 
man V Nickerson, 174 P 2d 688, 77 
C A 2d 40—Eubanks v. Milton G 
Cooper & Son. 156 P 2d 776. 68 C 
A.2d 366—Shrlver v. Silva, 151 P 
2d 628, 66 C A 2d 763—Jennings v. 
American President Lines, 144 P 2d 
64, 61 C A.2d 417—Porter v. Signal 
Trucking Service, 138 P.2d 763, 59 
C.A 2d 289—Gillette v. City and 
County of San Francisco, 136 P.2d 
611, 68 C.A.2d 434—Nichols v 

Southern Pac. Co., 136 P.2d 332, 58 
C.A.2d 91—Megee v. Pasulis, 134 P. 
2d 816, 67 C.A 2d 275—Schulman 
V. Los Angeles Ry. Corp., Ill P 2d 
924, 44 CA.2d 122—Burke v. John 
E. Marshall, Inc., 108 P.2d 738, 42 
C.A.2d 195—Garcia v. Conrad, 104 
P.2d 627, 40 C.A.2d 167—Cope v. 
Goble, 103 P.2d 698, 39 C.A.2d 

448—Barsoom v. City of Reedley, 
101 P.2d 743, 38 C.A.2d 413—Lenl- 
han V. Baggiani, 99 P.2d 677, 37 
C.A.2d 356— Angel v. Los Angeles 
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Gas St Electrie Corporation, 42 P. 
2d 690, 6 C.A.2d 270-~Ohlson v. 
Frazier, 89 P.2d 429, 2 C.A.2d 708— 
Smarda v. Fruit Growers’ Supply 
Co., 36 P.2d 701, 1 C.A.2d 266— 
Hoskingr v. Danforth, 36 P.2d 427, 
1 C.A.2d 178—Porter v. Granich. 
29 P.2d 220, 186 C.A. 623—Goyette 
V. Heilman, 8 P.2d 911, 121 C.A. 
144—Kroijer v. Jenkins. 6 P.2d 96. 
119 C.A. 172—Boccalero v. Wad- 
lei&h. 298 P. 626, 113 C.A. 376— 
Minor v. Foote, 280 P. 197, 100 C. 
A. 441—Walters v. Evick. 268 P. 
1061, 93 C.A. 1—Straflotis v. 
Daniels, 266 P. 668, 90 C.A. 144— 
Sistrunk v. Texas Holding Co , 264 
P. 269, 88 CA. 698—Horn v. Yellow 
Cab Co., 263 P. 1026, 88 C A. 678— 
Nelson v. Hoge, 200 P. 734. 63 C.A 
640 

Colo.—City and County of Denver v. 
Talarico, 61 P 2d 1, 99 Colo. 178— 
Insurance Co of North America 
V Baker. 268 P. 585, 84 Colo 53 
Ill.—Toombs V. Lewis, 199 NE 127. 
362 III. 181. conformed to 3 N E. 
2d 627, 286 Ill App 603—Molloy v. 
Chicago Rapid Transit Co, 166 N 
E 630. 336 Ill. 164—Loftu.s v 

Chicago Rys Co., 127 N E. 654, 293 
Ill 475 

Cellini V Elgin, J & E Ry Co. 
125 NE2d 316, 6 Ill App.2d 238— 
Glllan V. Chicago. N. S & M. K 
Co. 117 NE2d 833. 1 Ill App 2d 
466—Halloran v Chicago & N. W 
Ry. Co, 63 NE.2d 670. 327 Ill 
App 217—Pugett V. Murray, 36 N 
E2d 946, 311 III App 323—Holdo- 
way V Choiaaer, 27 N E 2d 228. 
306 Ill App 20—Calhoun v Central 
Illinois Light Co., 205 Ill App 185 
Ind.—Klingaman v. Burch, 25 N E 
2d 996, 216 Ind. 695 

City of Indianapolis v. Moss, 
128 NE 867, 74 Ind App. 129 
Iowa—Martin v. Momyer, 300 NW 
310, 230 Iowa 1168 
Ky—Farmers’ & Merchants’ Bank of 
Elkton V. Wisdom. 10 S W 2d 846. 
226 Ky 179—U. S Nat Bank v. 
Moore, 272 SW 899, 209 Ky. 356— 
Best V Melcon, 210 S.W. 662, 183 
Ky. 786 

Md —Hochschild, Kohn & Co. v. Mur¬ 
doch, 141 A. 90.5. 154 Md 676—Au¬ 
tomobile Ins. Exch V. Wilson, 124 
A. 876, 144 Md. 249. 

Mass—Schlehuber v. American Ex¬ 
press Co, 119 N.E 828, 230 Mass 
347. 

Mich.—Holser v. City of Midland, 
48 N.W.2d 208, 330 Mich. 681— 
Steudle v. Yellow and Checker Cab 
& Transfer Co.. 282 N.W. 879, 287 
Mich. 1—Kruk v Minneapolis, St 
P. & S. S. M. Ry. Co., 241 N.W 
162, 267 Mich. 152—Grodi v 

Mierow, 221 N.W. 637, 244 Mich. 
611. 

Miss.—Teche Lines v. Keyes, 193 So 
620, 187 Miss. 780, 126 A.L R 

1080—Great Atlantic & Pacific Tea 
Co V. Majure, 167 So. 637, 176 


Miss. 366—Public Service Corpora¬ 
tion V. Watts. 160 So. 192, 168 Miss. 
235. 

Mo—Shafer v. Southwestern Bell 
Tel. Co., 296 S.W.2d 109—Pickett 
V. Cooper, 192 S.W.2d 412, 364 

Mo. 910—Godsby v. Thompson, 
179 SW2d 44. 362 Mo. 681. cer¬ 
tiorari denied 66 S Ct. 48, 323 US 
719, 89 L.Ed. 678—Elsenbarth v. 
Powell Bros. Truck Lines. 161 S.W 
2d 263—State ex rel. St Louis Car 
Co. V. Hughes. 162 S W 2d 193, 
348 Mo. 126, mandate conformed to, 
App. 163 SW2d 827—Rlscheck v. 
Lowden, 147 S W.2d 660, 347 Mo. 
426—Brooks v. Kansas City Gas 
Co. 127 SW2d 427, 343 Mo. 1226— 
Allen V. Chicago, B. & Q. Ry. Co., 
281 SW. 737, 313 Mo 42. 

Heuer V. Ulmer, App., 281 S.W. 
2d 320—O'Connor v. Egan. App. 
274 SW2d 334—R J Hurley Lum¬ 
ber Co. V. Cummings, App., 264 
SW2d 379—Bruy v St. Louis-San 
Francisco Ry. Co, App., 259 S W 
2d 132—Fyock v. Riales, App, 251 
S W 2d 102—Clark v. City of 
Springfield, App., 241 S.W 2d 100— 
Hillhouse v Thompson, App, 240 
S.W. 2d 224, reversed on other 
grounds 243 SW2d 531, 362 Mo 
700—Key ton v. Missouri-Kansas- 
Texas R. R , App., 224 S W 2d 616— 
Smith V. St Louis-San Francisco 
Rv Co., App, 214 S.W.2d 443— 
I’ersten v. Chesney, App, 212 S W. 
2d 469—Davie v Cape Yellow Cab 
Co , App . 191 S.W 2d 302—Harding 
v. Kansa.«t City Public Service Co, 
App., 188 SW2d 60—Casclaro v 
Great A & P. Tea Co, 183 SW2d 
833. 238 Mo App 361—Pemberton 

V. Ladue Realty & Construction 

Co. 180 SW2d 766, 237 Mo App 
971—Scheidegger v Thompson, 
App, 174 S W 2d 216—Higham v. 
Schneider, App . 157 S.W.2d 647— 
MtGill V. Walnut Realty Co., 148 
SW2d 131, 236 Mo.App. 874— 

Baird v National Health Founda¬ 
tion, 144 S.W.2d 860, 236 Mo.App 
694—Camp v. Kurn, 142 S W 2d 
772, 236 Mo.App 109—Bain v. Mis- 
souri-Kansas-Texas R Co., App, 
141 S W 2d 677—Mastin v. Emery, 
Bird, Thayer Dry Goods Co, 140 
SW2d 720. 236 Mo.App 487, cer¬ 
tiorari quashed 164 S W.2d 775, 
348 Mo 650—Blackmore v Sisson. 
App. 139 S.W 2d 1084—Conroy v 
St Joseph Ry, Light. Heat & Pow¬ 
er Co., App., 130 S W 2d 689— 
Van Houten v Kansas City Public 
Service Co, 122 S.W.2d 868, 233 
Mo App, 423—Spigener v Great 
Western Ins. Co., 107 S.W.2d 847. 
232 Mo.App 659—Buchanan v. 
Wolff, App, 106 S.W.2d 26—Payne 
v Universal Life Ins. Co., 102 S 

W. 2d 732, 231 Mo App. 628—Meeks 
V. Kansas City Public Service Co , 
App , 73 S.W.2d 337—Gravemann v 
Huncker, App., 71 S.W.2d 69— 
Favorite v. Bethel, 65 S.W.2d 702, 
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227 Mo.App. 646—Webb v. Cox. 
App., 63 S.W.2d 1057—Mundy V. 
St. Louis-San Francisco Ry. Co., 
App., 46 S.W.2d 941 — Tueteberg v. 
St. Louis Public Service Co , App., 
41 S.W.2d 966—Esty v. Walker, 3 
S.W.2d 744, 222 Mo.App. 619—Mul¬ 
len V. Seegers, 294 S.W. 746, 220 
Mo.App. 847 — Rooney v. Yellow 
Ceb & Baggage Co., App, 269 S.W. 
669—Brayton v. Gunby, App., 267 
S.W. 450—McCormick v. Travelers' 
Ins. Co., 264 S.W. 916, 216 Mo.App. 
268 — Stipetich v. Security Stove & 
Mfg. Co.. App, 218 SW. 964— 
Lawler v. Montgomery, App.. 217 
S.W. 866—Parker Corn Co. v. Sex¬ 
ton, App., 217 SW. 616—Diehl 
v. Bestgen, App, 217 S W. 656— 
Walton V. Chalmers, App , 206 S. 
W. 90—Downing v. Anders, App., 
202 SW. 297—Green v. Standard 
Oil Co of Indiana, App., 199 S.W. 
746—Forsee v. Zenner, App, 193 S. 
W. 975—Cross v. Chicago, B. & Q. 
R Co.. 177 S.W. 1127, 191 Mo.App. 
202 . 

Mont —Reynolds v. Trbovich Inc., 
210 P 2d 634, 123 Mont. 224—Wal¬ 
lace v. Wallace. 279 P. 374, 86 
Mont. 492, 66 A L.R 587. 

Neb.—Anderbery v Katz, 8 N W 2d 
207, 142 Neb. 872—Pendrock v. F. 
W Woolworth Co., 243 N.W. 648. 
123 Neb. 477—Central Granaries 
(^o V. Nebraska Lumbermen's Mut. 
Ins. Ass’n, Lincoln, Neb., 182 N W. 
682, 106 Neb 80. 

N.Y —Hernandez v. Brooklyn & 
Queens Transit Corp., 32 N.E.2d 
542, 284 NY 535. 

Loewinthan v LeVine, 60 N Y S 
2d 433, 270 App Div. 612—Goldberg 
V. Mutual Life Ins. Co. of New 
York, 31 NYS2d 154, 263 App 
Dlv. 10, appeal dismissed 43 N.E. 
2d 69, 288 N Y 662—Kempe v 

Concourse Realty Corporation, 262 
NY.S 404, 237 App.Div. 708—Mil¬ 
ler V. New York Cent R Co, 234 
NY.S. 660, 226 App Div. 205, fol¬ 
lowed in Sarnowskl v New York 
Cent R Co, 236 NY.S. 877, 227 
App Div. 643, and afhrmed Miller 
V. New York Cent. R Co., 170 N.E. 
137, 262 N.Y. 646—New York Utili¬ 
ty Co. V. Williamsburg Steam 
Laundry Co. 175 N.Y S. 60, 187 
App Div 110 

N.D.—Lusty V Ostlle, 71 N.W.2d 763 
—Proh V. Hein, 39 N W 2d 11. 76 N 
D 701 

Ohio.—Smith v. Pennsylvania R. Co., 
App, 40 NE2d 446. 

Okl.—Klngkade Hotel Co. v. Keg- 
gin, 257 P.2d 504. 208 Okl. 464— 
Equitable Life Assur. Soc. of U. S. 
v Davis, 137 P.2d 548, 192 Okl. 
429. 

Or—Monnet v. Ullman, 276 P. 244, 
129 Or. 44. 

Pa—Zurcher v. Pittsburgh Rys. Co.. 
44 A 2d 581, 363 Pa. 212—Horvath 
V. Morrison. 25 A.2d 324, 344 Pa. 
434—Heimpel v. First Nat. Bank 
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ft Trust Co. of Bethlehem. 12 A.2d 
28. 837 Pa. 425*--Mannella v. City 
of Pittsburgh. 6 A.2d 70. 834 Pa. 
396—^Herr v. Simplex Paper Box 
Corporation. 198 A. 309, 330 Pa. 129 
—Fried v. Fisher. 196 A. 39, 328 Pa. 
497. 116 A.L.R. 147—Goodbody v. 
Margiotti, 187 A. 425. 323 Pa. 629. 
petition dismissed 191 A. 682, 323 
Pa. 660a—Mitchell v. Dunn, 167 A 
774. 312 Pa. 276—Rossheim v. 

Bornot. Inc., 165 A. 27, 310 Pa. 
154—King V. Equitable Gas Co.. 
161 A. 66, 307 Pa. 287—-Gough v. 
Halperin, 169 A. 447. 306 Pa. 230— 
Hegarty v. Berger, 165 A. 484, 804 
Pa. 221—Moore v. Leinlnger, 149 A. 
662, 299 Pa. 380—Kelly, Murray. 
Inc, V Lansdowne Bank & Trust 
Co.. 149 A. 190, 299 Pa. 236—John¬ 
ston V. Cheyney, 146 A. 651, 297 Pa 
199—Novak v. Borough of Ford 
City. 141 A. 496. 292 Pa. 637— 
Strobel v. Park, 140 A. 877, 292 Pa. 
200, 57 A.L R. 253—Baumgartner 
V Pennsylvania R. Co.. 140 A. 622, 
292 Pa. 106—Lentz v. Allentown 
Bobbin Works, 140 A. 641. 291 Pa. 
626—Trexler Lumber Co. v. Al- 
lemannia Fire Ins Co of Pitts¬ 
burgh. 136 A. 856, 289 Pa. 13— 
Goldman v Mitchell-Fletcher Co, 
131 A 666—Parznik v. Central 
Abattoir Co.. 131 A. 372, 284 Pa. 
393—Loughrey v. Pennsylvania R. 
Co., 131 A 260, 284 Pa. 267—King 
V. Darlington Brick & Mining Co, 
131 A. 241, 284 Pa. 277—York Mfg. 
Co. V. Chelten Ice Mfg. Co., 123 A. 
327, 278 Pa. 351—Donovan v Phil¬ 
adelphia Rapid Transit Co., 116 A. 
807. 273 Pa. 152—Shields v. Phila¬ 
delphia Rapid Transit Co., 104 A, 
666, 261 Pa, 422—Osterling v. Alle¬ 
gheny Trust Co., 103 A. 628, 260 
Pa. 64. 

Jennings v. League of Civic Or¬ 
ganizations of Erie County, 119 A. 
2d 608, 180 Pa.Super. 398—Forbes 
V. Forbes, 48 A 2d 163, 159 Pa. 
Super. 243—Stady v. Martocello, 40 
A.2d 694, 165 Pa.Super. 493—Clark 
V. Glosser Bros. Department 
Stores, 89 A.2d 733, 156 Pa Super. 
193—Hoffman v. Neshannock Mut. 
Fire Ins Co., 39 A.2d 145, 166 Pa 
Super. 13—Sebastianelli v. Cleland 
Simpson Co.. 31 A.2d 570, 152 Pa 
Super. 203—McKee v. Elliott-Lewis 
Electrical Co., 11 A 2d 651, 139 Pa. 
Super. 325—Fitzpatrick v. Pralon 
Cleaners ft Dyers. 195 A. 644, 129 
Pa.Super. 437—O'Connor v. Al- 
lemannia Fire Ins. Co. of Pitts¬ 
burgh, 194 A. 217, 128 Pa.Super. 
336—Klein v. Welssberg, 174 A. 
636, 114 Pa.Super. 569—McGowan 
V. William Steele ft Sons Co , 171 
A. 963, 112 Pa.Super. 552, followed 
in Ballard v. William Steele ft 
Sons Oou, 171 A. 906, 112 Pa Super. 
658—^Brussell v. Malmon, 169 A. 
242, 111 Pa.Super. 64—Geha v. 

Baltimore Life Ins. Co., 168 A 
626« 116 Pa.Super. 236—Wilson v. 


McKee. 168 A. 841, 110 Pa.Super. 
544—Newman v. Reinish, 168 A. 
68, 106 Pa.Super. 361—Minister v. 
Pennsylvania Co. for Insurances 
on Lives and Granting Annuities. 
159 A. 465, 104 Pa.Super. 301. 

R.I.—Sugarman v. Cohen, 165 A. 899, 
53 R.I. 242. 

SD—McLlnn v. Noll, 274 N.W. 833, 
65 S.D. 440—Jamieson v. Gerth, 
249 N.W. 921, 61 S.D. 614—Breen 
v. Kreen, 225 N.W. 223, 66 S.D. 
150. 

Tenn —D. M. Rose & Co. v. Snyder, 
206 SW.2d 897, 186 Tenn. 499— 
Nashville Ry. & Light Co. v. Over¬ 
by. 223 SW. 997. 143 Tenn. 681. 

Brown v. Harkleroad, App, 287 
S W 2d 92—City of Columbia v 
Lentz, App.. 282 S.W 2d 788—Noe 
V. Talley, 274 S W.2d 367, 38 Tenn 
App 342—Monday v. Millsaps, 264 
SW.2d 6, 37 Tenn App. 371— 

Central Truckaway System v. 
Waltner, 253 S.W.2d 986, 36 Tenn. 
App. 202—City Water Co. v. But¬ 
ler, 251 S.W.2d 433, 36 Tenn App 
65 —Wesco Paving Co v Nash. 245 
S.W 2d 782, 36 Tenn App 409— 

Trentham v. Headrick. 245 S.W 2d 
632, 35 Tenn App 330—Short Way 
Lines v. Thomas, 241 S.W 2d 876, 
34 Tenn App. 641—Vest v. Bitner, 
241 S W 2d 438, 34 Tenn App 575— 
Cherry v. Sampson, 232 S W.2d 
610, 84 Tenn.App. 29—Board of 

Mayor and Aldermen of Covington 
V. Moore, 232 S.W 2d 410, 33 Tenn 
App. 661—Harrison v. Southern Ry 
Co„ 216 SW.2d 31, 31 Tenn App 
377—Spivey v. St. Thomas Hos¬ 
pital. 211 SW.2d 450. 31 Tenn.App 
12—Bovay v. Bovay, 3 81 SW.2d 
157, 27 Tenn App 832—^Wilson v 
Moudy, 123 S W.2d 828, 22 Tenn 
App. 356—Murray v. Patterson, 72 
SW.2d 658, 18 Tenn.App. 30. 

Tex.—Rio Grande, E. P. ft S F. R 
Co V. Dupree, Com.App , 55 S.W. 
2d 522. 

Simpson v. McCain, Civ.App, 295 
S.W 2d 268, error refused no re¬ 
versible error—ICT Ins. Co. v. 
Gunn, Civ.App. 294 S.W.2d 435, 
error refused no reversible error— 
Valentine v. Colley, Civ.App., 294 
SW.2d 308—Gandy v. State. Civ. 
App.. 293 S.W.2d 634, error refused 
no reversible error—^Moser v. John 
F. Buckner ft Sons, Civ.App., 292 
S.W.2d 668, error refused no re¬ 
versible error—^Alexander v. Appell 
Drilling Co., Civ.App., 290 S.W.2d 
877, error refused no reversible 
error—Griffin v. Griffin, Civ.App., 
271 S.W.2d 714—Borho v. Austin 
Laundry & Dry Cleaning Co., Civ 
App., 260 S.W.2d 110, error refused 
no reversible error—^Lynn v. 
Haecker, Civ.App., 244 SW.2d 
539—First Baptist Church of San 
Marcos, Colored, v. Giles, Civ.App , 
219 S.W.2d 498 error refused no 
reversible error—Greenspun v 
Greenspun. Civ.App, 211 S.W'.2d 
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977, efror refused no rsvemlble 
error—-W. U. Tel. Co. v. Coker, 
Civ.App., 202 8.W.2d 710, reversed 
on other grounds, 204 6.W.2d 977, 
146 Tex. 190—Howard v. Sears. 
C1V.APP., 196 S.W,2d 106—Green- 
spun v. Greenspun, Civ.App., 194 
S.W.2d 134, affirmed 198 S.W.2d 82, 
145 Tex. 374—Bigelow v. Rupp, 
C1V.APP., 192 S.W.2d 791, error re¬ 
fused no reversible error—^Murchi¬ 
son v. Ballard, Civ.App., 178 S.W. 
2d 654, error refused—Hart v. 
Greis, Civ.App., 165 S.W. 2d 997, 
error refused—Price v. Humble Oil 
ft Refining Co., Civ.App., 162 S.W. 
2d 804, error refused—Insurors In¬ 
demnity ft Insurance Co. v. Lank¬ 
ford. Civ.App., 160 S.W.2d 288— 
Barksdale v. Dobbins. Civ App., 141 
S W 2d 1036, error refused—Holt v. 
Collins. Civ.App., 131 S.W.2d 813, 
error dismissed. Judgment cor¬ 
rect—Jefferson Standard Life Ins. 
Co. v. Curfman, Civ App., 127 S.W. 
2d 667, error dismissed—Williams 
v. Russell, Civ App., 122 S.W.2d 
264—Texas ft P. Ry. Co. v. Rampy, 
Civ App., 71 SW.2d 387—John 
Maynard Lumber Co. v. Drazell, 
Civ App, 28 S.W.2d 877—Missouri 
Pao R Co. V. Jones, Civ.App., 12 
S W.2d 1060, reversed on other 
grounds, Com App., 24 SW.2d 32— 
Expre.ss Pub. Co. v. Perry, Civ. 
App, 10 SW.2d 574—Yturria v. 
Everton, Civ.App., 4 S W.2d 211— 
Texas Pac. Coal & Oil Co v. Ghol- 
son, Civ.App., 1 S W 2d 649, re¬ 
versed on other grounds, Com App , 
12 SW.2d 193—Modesett v. Em¬ 
mons, Civ.App, 286 S.W. 276, re¬ 
versed on other grounds, Com.App, 
292 SW. 865—Ramsey v. Beall. 
Civ App, 281 S.W. 297—Pacinc 
Mut Life Ins Co. of California v. 
Hale, Civ.App , 267 S.W. 282—West 
Lumber Co. v. C. R. Cummings Ex¬ 
port Co, Civ App, 196 S.W. 646, 
affirmed, Com App, 228 S.W 911 

Utah—Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262 

Va—Nosay v. Owens, 68 S E.2d 631, 
193 Va. 343—Trl-State Coach Corp 
V. Stidham. 62 S E 2d 894, 191 Va 
790—Goldstein v. Old Dominion 
Peanut Corp., 16 S E 2d 103, 177 
Va. 716—Roanoke Railway & Elec¬ 
tric Co. V. Whltner, 3 SE.2d 169, 
173 Va. 263—Southern R. Co. v. 
Campbell, 1 S.E.2d 255, 172 Va. 

311—Carroll v. Hutchinson, 200 S 
E. 644, 172 Va. 43—Spence v. 

American Oil Co., 197 S.E. 468, 171 
Va. 62, 118 AL.R 1120—James v. 
Powell, 162 S.E. 639, 164 Va. 96— 
Bloxom V. Rose, 144 S.E. 642, 151 
Va. 690—P. A. Rausch & Co. v. 
Graham Mfg. Corporation, 134 S.E. 
692, 146 Va. 681—^Davis v. Mc¬ 
Call, 113 S.E. 836. 133 Va. 487— 
Norfolk Hosiery ft Underwear 
Mills Co. V. iEtna Hosiery (Jo., 98 
SE. 43, 124 Va. 221—Atlantic 

Coast Line R. Co. v. Tredway’s 



5 G.J.S. APPEAL & ERROR § 15fi2(4) 

viewed in the light most favorable to the verdict i sonably and legitimately be drawn therefrom.^^ 
and given the benefit of all inferences that may rea* | 


Adm’x, 93 S.E. 660. 120 Va. 786. 
certiorari denied Atlantic Coast 
Line R. Co. v. Treadway, 38 S.Ct. 
191. 246 U.S. 670. 62 L.Ed. 540. 
Wash.—Browning: v. Bremerton- 
Charleston Transit Co.. 183 P.2d 
1006, 28 Wash.2d 713—Peterson v. 
Betts. 166 P.2d 05, 24 Wash.2d 376 
—Hapstrom v. Limbeck. 130 P.2d 
896, 15 Wash 2d 399—Keilhamer v. 
West Coast Telephone Co., 118 P. 
2d 173, 11 Wash.2d 24—Simmons 
V. Kalin, 116 P.2d 840, 10 Wash.2d 
409—Rieger v. Kirkland, 111 P.2d 
211, 7 Wash 2d 326—Bremer v. 

Shoulte.s, 110 P.2d 641, 7 Wash.2d 
604—Blessing v. Camas Prairie R. 
Co., 100 I^2d 416, 3 Wash.2d 266— 
Hefnor v. Pattee, 96 P 2d 683, 1 
Wash 2d 007—Sinclair v. Haven, 89 
P.2d 820. 198 Wash. 661—Wylie v. 
Stewart, 84 P.2d 1004, 197 Wash. 
216—Vercruysse v. Cascade Laun¬ 
dry Co. 74 P.2d 920, 193 Wash. 
184—Lund v. Western Union Tele¬ 
graph Co . 74 P.2d 220, 192 Wash. 
679—Keseleff v Sunset Highway 
Motor Freight Co, CO P.2d 720, 187 
Wash 612—Wisdom v Morris 
Hardware Co. 274 P. 1050, 161 

Wash 86—Naocarato v. Pengelly, 
269 P. 813, 148 Wash 429—Day v. 
Polley, 2C6 P. 169, 147 Wash 419 
—Foster V. Ford Motor Co , 246 P. 
945, 139 Wash 341. 48 A L.R 934 
—Cramer v Cramer, 180 P. 915, 106 
Wa.sh 6SI 

WVa—Row'er v. Brannon, 90 S E 2d 
312—Butcher v. Stull, 82 S E 2d 278 
—Billy V. Powell, 56 S E 2d 889, 
133 WVa. 278—Stokoy v Norfolk 
& Western Ry Co, 56 S.E.2d 102, 
132 W.Va. 771—Adkins v Raleigh 
Transit Co, 31 S E.2d 775, 127 W. 
Va. 131—Denton v. Third Avenue 
Theatre Co.. 29 S.E.2d 353, 126 W. 
Va 607. 

Wis—Sihlik V Motor Transport Co., 
66 N.W 2d S, 262 Wls 242—Guder- 
yon V Wisconsin Tel. Co., 2 N W. 
2d 242, 240 Wls. 216—Bullis v. 

Northland Greyhound Lines of Il¬ 
linois. 294 N.W. 535, 230 Wls. 87— 
Doherty v. S S. Kresge Co., 278 
NW. 437. 227 Wis. 661—Wilke v. 
Milwaukee Electric Ry. & Light 
Co.. 245 N.W. 660, 209 Wis. 618— 
Nelson v. Klcmm, 246 N.W. 667, 
210 Wis 432. 

Wyo—Tompkins v. Byrtus, 267 P.2d 
763, 72 Wyo. 637—Brevdy v. Sing¬ 
er, 269 P.2d 1087, 71 Wyo. 487 
—Johnson v. Johnson, 229 P.2d 
918, 68 Wyo. 61—Brown v. Wyom¬ 
ing Butane Gas Co., 206 P.2d 116, 
66 Wyo. 67—Spriggs v. Cheyenne 
Newspapers, 182 P.2d 801, 63 Wyo. 
416. 

Jury’s belief of evldeno# 

(1) The reviewing court must as¬ 
sume that the Jury believed and act¬ 


ed on the testimony of plaintiff In 
rendering the verdict for plaintiff. 
Cal.—Lacy v. Pacific Gas & Electric 
Co., 29 P.2d 781, 220 C. 97. 

Donovan v. P. Lorlllard Co. of 
Delaware, 61 P.2d 142, 10 C.A.2d 
48. 

Ind.—New Tork Cent. R. Co. v. 
Thompson, 21 N.E. 626, 215 Ind. 
662. 

(2) In an action on a note, where 
the defense was want of considera¬ 
tion and the Jury found for defend¬ 
ants, the appellate court must con¬ 
clude that. In the Jury's opinion, the 
evidence was sufficient to establish 
the defense. 

Cal.—Richardson v. Lamp. 290 P. 14, 
209 C. 668. 

Where Inference not compelled 

Supreme court may not assume 
the truth of a fact based on an in¬ 
ference which is not compelled. 

Mo.—Johnson v. Cox, 262 S.W.2d 13. 

77. Ala.—Barber Pure Milk Co. v. 
Holmes. 84 So 2d 346, 264 Ala. 46 
—English V. Jacobs, 82 So.2d 642, 
263 Ala. 376. 

Lowry v. Nobles, 44 So.2d 20, 35 
AlaApp. 99. 

Arlz—Bryan v. Southern Pac. Co., 
286 P.2d 761, 79 Ariz. 253—Rivera 
v. Hancock, 286 P.2d 199, 79 Ariz 
199—Sanders v. Beckwith, 283 P. 
2d 235, 79 Ariz 67—Stallcup v. 
Coscarart, 282 P 2d 793, 79 Ariz 
42—Bianconi v Lyall, 281 P.2d 119, 
78 Ariz. 409—Hansen v. Oakley, 263 
P 2d 807, 76 Ariz. 307—Curlee v 
Morris, 231 P.2d 762, 72 Ariz. 126 
—Morrison v. Acton, 198 P.2d 590, 
68 Ariz. 27—Casey v. Marshall, 168 
P 2d 240, 64 Ariz. 232, rehearing de¬ 
nied 169 P,2d 84, 64 Ariz. 260— 
Valley Nat Bank v. Witter, 121 
P.2d 414, 68 Ariz 491—Arizona 

Livestock Co. v. Washington, 84 
P,2d 688, 62 Ariz. 691—Robles v. 
Preclado, 79 P.2d 604, 62 Ariz 113 
—Palmer v. Kelly, 79 P 2d 344, 62 
Ariz. 98—Waddell v. White, 78 P. 
2d 490, 61 Ariz. 626—Rio Grande 
Oil Co, v. Pankey, 73 P.2d 707, 60 
Ariz. 629—Platt v. Greenwood, 69 
P 2d 1032, 60 Ariz 158—Musgrave 
v. Southern Pac. Co., 68 P.2d 202, 
49 Ariz. 612—Salt River Valley 
Water Users' Ass’n v. Cornum, 63 
P 2d 639, 49 Ariz. 1—Atlantic Com¬ 
mission Co. V. Noe, 63 P.2d 1088, 
47 Ariz. 123—Law v. Sidney, 63 P. 
2d 64, 47 Ariz. 1—^Hixon v. Davis, 
62 P 2d 1166, 46 Ariz. 643—Mutual 
Ben. Health & Accident Ass'n v. 
Neale, 33 P.2d 604, 43 Ariz. 632— 
Phoenix Title & Trust Co. v. Con¬ 
tinental Oil Co.. 29 P.2d 1066, 43 
Ariz. 219—Packard Phoenix Motor 
Co. V. McRuer, 19 P.2d 332, 41 
Ariz. 460—Broderick v. Copplnger, 
14 P.2d 714, 40 Ariz. 624—Demund 
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Lumber Co. v. Franke, 14 P.2d 266, 
40 Ariz. 461—Dover Copper Mining 
Co. V. Doenges, 12 P.2d 288, 40 
Ariz. 349—^Maricopa County Munic¬ 
ipal Water Conservation Dist. No. 
1 V. Roosevelt Irr. Dist., 6 P.2d 898. 
39 Ariz. 367—Miller v. Haley, 300 
P. 1020, 38 Ariz. 469—Spann v. 
Meldinger, 296 P. 321, 37 Ariz 480 
—New York Indemnity Co. v. May, 
296 P. 314, 37 Ariz. 462—Dennis v. 
Stukey, 294 P. 276. 37 Ariz. 299, 
rehearing denied 296 P. 971, 37 
Ariz. 610—Commercial Securities 
Corporation Consolidated v Bab¬ 
bitt Motor Co., 286 P. 820. 36 Ariz. 
438—Seaside Nat. Bank v. Allen, 
277 P. 68, 35 Ariz. 302—Tremaine 
Alfalfa Ranch & Milling Co. v. 
Hurley, 266 P. 1, 33 Ariz. 636— 
Arizona Binghampton Copper Co. 
V Dickson. 196 P. 638, 22 Ariz 163, 
44 A L.R 881—Ocana v. Ray Con¬ 
sol. Copper Co., 194 P. 959, 22 Ariz. 
112 

Ark —Southern Wooden Box, Inc. v. 
Ozark Hardwood Mfg. Co., 294 S. 
W.2d 761—Twin City Lines, Inc 
V. Cook, 291 SW2d 810—Missouri 
Pac. R. Co, V. Vaughan, 286 S.W.2d 
6, 226 Ark. 848—Reddell v Norton, 
286 S.W.2d 328, 226 Ark 643—Cap¬ 
itol Transit Co. v. Mitchell, 279 S. 
W2d 669, 225 Ark. 135—Walther 

V. Cooley, 279 S.W.2d 288, 224 Ark. 
1027—Black & White, Inc v. Fish¬ 
er, 276 S.W.2d 876, 224 Ark. 688 
—Auto Transports v May, 276 S. 

W. 2d 767, 224 Ark. 704—Palmer v. 

Dillard, 272 S W 2d 66, 224 Ark. 166 
—^Bockman v. World Ins Co, 268 
S.W.2d 1, 223 Ark. C65—Lawrence 
v. Francis, 267 S.W 2d 306, 223 
Ark 684—Province v. Dean, 266 S. 
W2d 812, 223 Ark. 608—Home In- 
clem Co. V. Snowden, 264 SW.2d 
642, 223 Ark 64—Roland v. Terry- 
land, Inc., 256 S.W.2d 316, 221 Ark. 
837—Providence Washington Ins 
Co. V. Smith, 263 S W 2d 226, 221 
Ark. 327—^Woodmen of the World 
Life Ins. Soc. v. Counts, 262 S W. 
2d 390, 221 Ark. 143—Nicholas v 
Bingamon. 244 S W 2d 782, 219 

Ark. 748—Menser v. Danner, 240 S. 
W.2d 652, 219 Ark. 130—Aetna Life 
Ins Co. V. Lemay, 236 S W.2d 85. 
218 Ark. 328—Shearman Concrete 
Pipe Co. V Wooldridge, 234 S W.2d 
382, 218 Ark. 16—Capital Transp. 
Co. V. Howard, 229 S W 2d 998, 217 
Ark 333—Langston v. Harper, 227 
S.W 2d 973, 216 Ark 778—Leo J. 
Ambort & Sons v. Bratton, 227 S. 
W.2d 617, 216 Ark. 725—Montgom¬ 
ery v. Wallace, 226 S.W.2d 651. 216 
Ark. 626—Lee v. Crittenden Coun¬ 
ty, 226 S.W.2d 79, 216 Ark 480— 
Nichols V. Lea, 225 S.W.2d 684, 216 
Ark. 388—Braman v. Walthall, 226 
S.W.2d 342, 216 Ark. 682—United 
Transports v. Johnson, 220 S.W.2d 
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814, 215 Ark. 411—Myers v. Llllard, 
220 S.W.2d 608, 216 Ark, S66--Ar- 
kansas Power & Ligrht Co. v. 
Prince. 219 S.W.2d 766, 21B Ark. 
182—Brewer v. Thomason, 219 S. 
W.2d 768, 216 Ark. 164—Providence 
Washington Ins. Co. v. Eagle Mill¬ 
ing Co., 219 S.W.2d 233, 214 Ark. 
018—United Van Lines v. Haley, 
218 S.W.2d 716, 214 Ark. 938—Pyra¬ 
mid Life Ins. Co. v. Trantham, 217 
S.W.2d 924, 214 Ark. 791—John¬ 
son V. Paucett, 217 S.W.2d 616, 214 
Ark. 684—Schubach v. Traicoff, 216 
S.W.2d 395, 214 Ark. 376—East 

Tex. Motor Freight Lines v. Buck, 
212 S.W.2d 13, 213 Ark. 640—Krebs 
V. Coon. 210 S.W.2d 812, 214 Ark 
412—Minton v. McDaniel, 207 S.W. 
2d 617, 212 Ark. 591—St. Louls-San 
Francisco Ry. Co. v. McCarn, 205 
SW.2d 704, 212 Ark. 287—Jones v. 
King, 204 S.W 2d 548, 211 Ark. 1084 
—Ozark Packing Co. v. Stanley, 
202 S.W.2d 352, 211 Ark. 749— 
Boyles v Knox, 200 S W.2d 966, 211 
Ark. 426—St. Louis-San Francisco 
Ry. Co. V. Wacaster, 199 SW.2d 
948, 210 Ark. 1080—Floyd v. Rich¬ 
mond, 199 S.W.2d 754, 211 Ark 177 
—Missouri Pac. R. Co v. Lewis. 
199 S.W 2d 325, 211 Ark. 71—Mis¬ 
souri Pac. Transp. Co. v. Gray, 198 
S.W.2d 417, 210 Ark. 917—Harrell 
V. Davis. 198 S.W.2d 180, 210 Ark 
93,9—Lowe v. Cox, 194 SW.2d 892, 
210 Ark. 169—Missouri Pac R Co 
v. Moore, 193 S.W 2d 657, 209 Ark 
1037—North Am. Acc. Ins. Co. v. 
Branscum, 191 S\y2d 597, 209 Ark. 
579—Chicago, R I. & P Ry. Co 

V. Houston, 189 SW.2d 904, 209 
Ark- 217—Albert v. Morns, 187 S, 

W. 2d 909, 208 Ark. 808—St. Louis 
Southwestern Ry. Co. v Stone, 187 
SW. 903, 208 Ark. 858—Miller v. 
Wheat. 187 S.W.2d 176, 208 Ark. 
636—Crown Coach Co. v. Whitaker, 
186 S.W.2d 940, 208 Ark. 535—Mis¬ 
souri Pac. R. Co. V. Davis, 186 S. 
W2d 20, 208 Ark. 86—Holimon v. 
Rice, 186 S.W.2d 927, 208 Ark. 279 
—Southern Acid & Sulphur Co v. 
Childs, 184 S.W.2d 686, 207 Ark. 
1109—Lanier v. Trammell, 180 S.W. 
2d 818, 207 Ark. 372—Potashnick 
Local Truck System v. Archer, 179 
S.W.2d 696, 207 Ark. 220—Ward v. 
Walker, 178 S.W.2d 62, 206 Ark. 
988—Missouri Pac. R. Co. v. 
Campbell, National Liberty Fire 
Ins. Co., Intervener, 177 S.W.2d 174, 
206 Ark 657—Bolin v. Drainage 
Dlst. No. 17, 176 S.W.2d 143, 206 
Ark. 459—Jonesboro Coca-Cola 
Bottling Co. V. Ha;mbrooke, 176 S. 
W.2d 387, 206 Ark. 885—Sturgis v. 
Hardcastle, 174 S.W.2d 565, 206 
Ark. 240—Oviatt v. Gkirretson, 171 
S.W.2d 287. 206 Ark. 792—Ward v. 
Nu-Wa Laundry Cleaners, 170 S. 
W.2d 381, 205 Ark. 713—Missouri 
Pac. R. Co. V. Newton, 168 S.W.2d 
812, 205 Ark. 363—Arkansas Fuel 
Oil Co. V. Downs. 168 S.W.2d 419, 
205 Ark. 281—Wilson Bros. Lum¬ 


ber Co. V. Furqueron, 166 S.W.2d 
1026, 204 Ark. 1064—Peoples Loan 
& Investment Co. v. Whittle, 166 
S.W.2d 1013, 206 Ark. 36—Missouri 
Pac. R. Co. V. Dennis, 166 S.W.2d 
886, 206 Ark. 28—St. Louis-South¬ 
western Ry. Co. V. Holwerk, 163 S. 
W.2d 176, 204 Ark. 587—Brother- 
ton V. Walden. 161 S.W.2d 391, 204 
Ark. 92—Southern Compress Co v. 
Elston. 161 S.W.2d 202, 204 Ark. 
180—Gill v. Schenebeck, 160 S.W. 
2d 503, 203 Ark 1063—Missouri 
Pac. R. Co. v. Holman. ICO S.W.2d 
499, 204 Ark 11—Wright v. Mc¬ 
Daniel. 159 SW.2d 737, 203 Ark. 
992—Brundrett v. Briggs, 168 S.W. 
2d 708, 203 Ark. 773—Arkansas- 
Louisiana Gas Co. v. Campbell, 166 
S.W 2d 266, 203 Ark. 307—Tucker 
Duck & Rubber Co v. Harvey, 154 
SW.2d 828. 202 Ark. 1033—New 
York Life Ins. Co v. Weeks, 148 
S W.2d 330. 201 Ark. 1160—Barton- 
Mansfleld Co. v. Bogey, 147 S.W.2d 
977, 201 Ark. 860—American Unit¬ 
ed Life Ins Co. v. Goodman, 146 
S.W 2d 907, 201 Ark. 634—Wood¬ 
men of the World Life Ins Soc. 

V. Sanders, 146 SW.2d 28, 201 Ark 
478—National Life & Accident Ins 
Co. V. Jones, 144 S.W.2d 1085, 201 
Ark 1186—Burton v. Burns, 143 S 

W. 2d 874. 201 Ark. 97—Missouri 
Pac R Co V King, 143 S.W.2d 65. 
200 Ark 1066—Missouri Pac. R. Co 

V. Wiley, 142 S W.2d 944, 200 Ark 
574, certiorari denied Thompson v 
Wiley. 61 S.Ct 66. 311 US. 684. 85 
L.Ed 442, rehearing denied 61 S 
Ct 170, 311 US 728, 85 L Ed 474 
—Arkansa.s Valley Coop Rural 
Electric Co v Elkins, 141 S W 2d 
538, 200 Ark 883—Waldo Cotton 
Warehouse Co. v. Lewis, 141 S W. 
2d 28, 200 Ark 778—Missouri Pac. 

R. Co. V. Wiley, 140 SW.2d 676, 
200 Ark. 674—National Life & Ac¬ 
cident Ins. Co. V. Matthews, 138 S 

W. 2d 1048. 200 Ark 1190—South¬ 
western Gas & Electric Co. v. Hal¬ 
ter, 138 S.W 2d 793, 200 Ark. 214 
—Missouri Pac. Transp Co. v 
Sacker, 138 S.W.2d 371, 200 Ark. 
92—Missouri Pac. R. Co. v. Sor¬ 
rells, 136 S.W.2d 1036, 199 Ark. 
971—Arkansas Motor Coaches v. 
Whitlock. 136 S.W.2d 184, 199 Ark. 
820—Central States Life Ins. Co. 
V. McElwee. 133 SW.2d 881, 199 
Aric. 410—Missouri Pac. Transp. 
Co. V. George, 133 S.W 2d 37, 198 
Ark. 1110—Coca Cola Bottling Co. 
of Southeast Arkansas v. Spur- 
lln, 132 S.W.2d 828, 199 Ark 126 
—Missouri P. R. Co. v Howell, 132 

S. W.2d 176, 198 Ark 956—St. Lou- 
is-San Francisco Ry. Co. v. Hern¬ 
don, 129 S.W.2d 954, 198 Ark. 466— 
Missouri Pac. R. Co. v. Harris, 129 
S.W.2d 944, 198 Ark. 619—Lloyd v. 
James, 128 S.W.2d 1019, 198 Ark. 
266—^Hot Springs St. Ry. Co. v, 
HiU, 128 SW.2d 369, 198 Ark. 319 
—Kansas City Southern Ry. Co. v. 
Holder. 127 S.W.2d 807, 198 Ark. 
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127—St. Louis Southwestern Ry. 
Co. V. Braswell, 127 S.W.2d 637, 
198 Ark. 143—Producers Gravel & 
Sand Co. v Jones. 126 SW.2d 99, 
197 Ark. 767—Missouri Pac. R. Co. 
V. Thomas. 124 S.W 2d 820, 197 
Ark. 566—Missouri Pac. R. Co. v. 
Sullivan, 122 S.W.2d 947, 197 Ark. 
360—Missouri Pac. Transp. Co. v. 
Jones, 122 S.W.2d 613. 197 Ark. 79 
—Missouri Pac. R. Co. v. Mitchell, 
122 S.W.2d 644, 197 Ark 400—Per¬ 
kins Oil Co. of Delaware v Fitz¬ 
gerald, 121 S.W 2d 877, 197 Ark. 
14—St. Louis-San Francisco Ry. 
Co. V. Robinson. 120 SW.2d 567, 
196 Ark. 964—.Standard Rice Co. 
V. Sims, 119 S.W.2d 1035, 196 Ark. 
1179—Elkins v. Nelson. 118 SW 
2d 287, 196 Ark 209—Vaughan 

Hardware Co v McAdoo. 118 S W. 
2d 280, 196 Ark 471—Mia.sourl Pac. 

R. Co. V. Baum. 117 S W 2d 31. 196 
Ark. 237—Ml.s.souri Pac R. Co v. 
Barron. 117 S.W.2d 15. 196 Ark. 
244—Coffee v Arkan.sas Power & 
Light Co. 113 SW.2d llUO. 195 
Ark. 559—American Equitable 
Assur. Co. of New York v Showers, 
113 S.W 2d 91. 195 Ark 521—Mis¬ 
souri Pac R. Co V Hampton. 112 

S. W.2d 428, 195 Ark 335—Missouri 

Pac. R. Co V. Dotson. Ill S W 2d 
566, 195 Ark. 286—.Sf Louis-San 
Francisco Ry Co v Fowler, 111 
S W 2d 546, 195 Ark 122—Eudora 
Motor Co. V. Womack. Ill S W 2d 
530, 195 Ark. 74—West Bauxite 

Min. Co. V. Harvey, 110 S W 2d 
1068, 191 Ark 1156—Zuru h Gener¬ 
al Accident & Lial>llity Ins Co v. 
Simms Co , 109 S W 2d 033. 194 Ark 
676—Missouri Pacific Transp ('o. 
V. Sharp. 108 SW.2d 579, 194 Ark 
405—Missouri Pac It Co v Hare, 
108 SW.2d 577, 194 Ark 441— 

Missouri Pac R. Co v Boyd, 106 
SW2d 165, 194 Ark 121—Pierce 

V Smith, 103 S.W 2d 353. 193 Ark. 
869—Kroger Grocery & Baking Co 

V Melton. 102 S W.2d 869. 193 Ark 

494—Kelley v. Sparks, 102 S W 2d 
838, 193 Ark 811—Southern Kan¬ 
sas Stage Lines Co v Ruff. 101 S. 
W2d 968, 193 Ark 684—TTnion 

Life Ins. Co. v Evans, 101 S.W.2d 
778, 193 Ark. 627—Loda v Raines, 
100 S.W.2d 973. 193 Ark. 613—Chi¬ 
cago, R. I & P. Ry. Co V. Manus, 
100 SW2d 258, 193 Ark. 397—Kro¬ 
ger Grocery & Baking Co v. Turn¬ 
er, 100 S.W.2d 82, 193 Ark. 227— 
D. F. Jones Const. Co. v Lewis, 
98 S.W.2d 874, 193 Ark 130—Equi¬ 
table Life Assur. Soc of U. S. v. 
Barton, 96 S W.2d 480, 192 Ark 
984—Missouri Pac R. Co v. West- 
erfleld, 92 S.W.2d 862, 192 Ark. 558 
—Reed v. Baldwin, 92 S W.2d 392, 
192 Ark. 491—Baldwin v. Brim, 91 
S.W.2d 256, 192 Ark. 252—Sover¬ 
eign Camp, W. O. W., v. Cole, 91 
S.W.2d 260. 192 Ark. 326— Coca- 
Cola Bottling Co. V. Hill, 90 S.W. 
2d 210, 192 Ark. 154—Doss v. Gep- 
hart, 88 S.W.2d 62, 191 Ark. 863— 
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Mutual Ben. Health & Accident Ark. 47e—Luten Bridge Co. v. W. 332, 153 Aric. 874—Chicago, It 

Ass'n V. Basham, 87 S.W.2d 688 , Cook, 82 S.W.2d 438, 182 Ark. 678 I. & P. Ry. Co. v. Comer, 248 B-W. 

191 Ark. 679—Coca-Cola Bottling: —^Missouri Pac. R. Co. v. Sandl- 268, 167 Ark. 409—^Roach v. Soott, 

Co. of Arkansas v. McNeece, 87 S. fur. 82 S.W.2d 816, 183 Ark. 196 247 S W. 1037, 167 Ark. 162—Black 

W.2d 88 , 191 Ark. 609—Shrigley v. —^.ffitna Life Ins. Co. v. Spencer, v. Handley, 240 S.W. 411, 168 Ark. 

Pierson. 86 S.W.2d 727, 191 Ark. 32 S.W.2d 310, 182 Ark. 496—^Hill 640—Cox v. Roark. 228 S.W. 49, 148 

224—Anheuser-Busch, Inc., v. v. Newell. 32 S.W.2d 174, 182 Ark. Ark. 664—^Bennett v. Snyder, 227 S. 

Southard, 84 S.W.2d 89, 191 Ark. 1186—^American Surety Co. v. Kin- W. 402, 147 Ark. 206—Kansas City 

107—^Whitlow V. Dale, 83 S.W.2d near Mfgr. Co., 30 S.W.2d 826, 186 Southern R. Co v. Sparks, 222 S 

83, 100 Ark. 1178—Arkansas Pow- Ark. 963—Mutual Ben. Health & W. 724, 144 Ark. 227—Arkansas 

er & Ligrht Co. v. Steinheil, 80 S. Accident Ass'n of Omaha v. Hun- Land & Lumber Co. v. Fitzhugh, 

W.2d 921, 190 Ark. 470—Baldwin v. nlcutt, 28 S W.2d 703, 181 Ark. 892 219 S.W. 1022, 143 Ark. 122—Hugh- 

Clemmons, 79 S.W.2d 86 , 190 Ark. —Malvern & O. R. R. Co. v. Smith, ey v. Lennox, 219 S.W. 323, 142 

1177—Arkadelphla Sand & Gravel 26 S.W.2d 1107, 181 Ark. 626—Gas- Ark. 693—Hines v. Rice, 218 S.W. 

Co. V. Knight. 79 S.W.2d 71, 190 ter v. Hicks, 25 S.W.2d 760, 181 861, 142 Ark. 169—Kansas City 

Ark. 386—Southwestern Gas & Ark. 299—Missouri Pac. R. Co. v. Southern Ry. Co. v. Akin, 210 S. 

Klectric Co. v. May, 78 S.W.2d 387, Myers, 23 S.W.2d 980, 180 Ark 1067 W. 360, 138 Ark. 10—Ft. Smith 

190 Ark. 279—Dickson v. Bounds, —Graves v. Jewel Tea Co., 23 S. Light & Traction Co. v. Phillips, 

77 S.W.2d 456, 190 Ark. 86 —South- W.2d 972, 180 Ark. 980—Consoll- 206 S.W. 463, 136 Ark. 310—Paine, 

western Bell Telephone Co. v. Bal- dated School Diet. No. 1 v. Fitz- Webber & Co. v. Arkansas & Ari- 

esh, 76 SW2d 291, 189 Ark. 1086 gerald, 23 S.W.2d 263, 180 Ark. 840 zona Copper Co.. 206 S.W. 447, 136 

—Roach V Haynes. 72 S W.2d 532, —Northwest Arkansas Farmers’ Ark. 386—Keck v. Daniels, 202 S.W. 

182 Ark. 399—Mutual Life Ins Co. Mut. Tornado Ins. Co. v. Osborn, 826, 133 Ark. 699—Dickinson v. 

of New York v Dowdle, 71 SW2d 22 S.W.2d 387, 180 Ark. 757—St. Brummett, 201 S W. 812, 133 Ark. 

691, 189 Ark. 296—Missouri Pac. Louis-San Francisco Ry. Co. v. 30—McComb v. Moss, 199 S.W. 645, 

R. Co V. Harding. 65 S.W.2d 20. Smith. 19 SW.2d 1102, 179 Ark 131 Ark. 609—U. S. Auto Co. v. 

188 Ark 221—i45tna Life Ins. Co. 1016—Steed v. Wright, 18 S.W 2d Loev, 199 S.W. 630, 131 Ark. 693— 

V. Davi.s, 60 SW2d 912, 187 Ark. 340, 179 Ark. 812—Chicago, R. I. & McCarty v. Nelson, 196 SW 689, 

398—American Co of Arkansas v. P. Ry. Co. v. Garrett, 18 S.W 2d 129 Ark. 280—Van Veneer Co. v. 

Baker. 60 S W 2d 672, 187 Ark. 492 321, 179 Ark. 690, certiorari de- Jones, 194 S.W. 711, 128 Ark. 694 

—Greenlee v Rolfo. 60 SW.2d 568, nled 50 S Ct. 39, 280 U.S 691, 74 —Karr v. Bowen, 194 S.W. 498. 128 

187 Ark 1162—Universal Credit Co. L Ed. 639—Arkansas Drilling Co. v. Ark 307—Karr v. Bowen, 194 S. 

V. Sample Motor Co.. 69 S.W.2d 21. Gross. 17 S W 2d 889, 179 Ark 631 W. 497, 128 Ark 640—Leonard v. 

187 Ark 1164—Provident Life & —McWilliams v Kinney, 11 S W.2d Dixon, 192 S.W. 182, 132 Ark. 617 

Accident Co. of Chattanooga, 1, 178 Ark. 613—Plunkett-Jarrell —National Life & Accident Ins. 

Tenn v Grabiel, 57 SW.2d 824, 186 Grocer Co. v Huie, 2 S.W.2d 1, 176 Co v. Langford, 186 S W. 266, 123 

Ark. 1113—Mi.s.«iouri Pac. R. Co v. Ark 1148—Gibson Oil Co v. Bush, Ark. 619—^Weber v. Weber, 169 S. 

MorrJ.son. 65 S W 2d 933, 186 Ark 1 S W.2d 88, 176 Ark. 944—Chicago W. 318, L R.A. 1916A, 67, Ann.Cas. 

689. certiorari denied 53 S Ct. 792, Mill & Lumber Co. v. Lamb, 295 1916C 743. 

289 US 759. 77 L Ed 1502—Mag- S W. 27, 174 Ark 258—Commercial Cal—Rudolph v Tubbs, 291 P.2d 913. 

nolia Petroleum Co v Bell. 65 S Credit Co. v. Blanks Motor Co, 294 4 g (;;,2d 65_Leming' v. Oilfields 

W 2d 782, 1S6 Ark 723—National SW 999, 174 Ark. 274—^American Trucking Co., 282 P 2d 23, 44 C 2d 

Life & Accident Ins Co v. Brim, Ry. Express Co. v. H. Rouw Co., 343 —Cavero ' v. Franklin* General 

64 SW2d 990, 186 Ark, 684— 294 SW 416, 174 Ark 6 —Arkansas Benev. Soc, 223 P 2d 471, 36 C.2d 

Dierks Lumber & (>oal Co. v, Tol- Mining Co v. Eaton, 288 S.W. 399, 301 —Moran v. State Bd of Medical 

lerson. 54 S W 2d 51, 186 Ark 429 172 Ark. 323—Kansas City South- Examiners of Dept, of Professional 

—Southern LumJier Co v Green, ern Ry Co. v. Cecil. 283 S.W. 1, and Vocational Standards of Cal., 

53 SW 2 d 229, 186 Ark, 209—Tin- 171 Ark. 34—Wisconsin & Arkan- 196 P.2d 20, 32 C.2d 301—Hobert 

don Securities Co v. Taylor, 48 S sas Lumber Co. v Hall, 280 S.W. v, Hobert Estate Co., 159 P 2d 958. 

W 2d 1100, 185 Ark 737—^Arkansas 363, 170 Ark 676—Missouri Pac. 26 C.2d 412—Jordan v. Guerra, 144 

Baking Co v. Wyman, 47 S W 2d R. Co v. Nichols, 279 S W. 354, 170 P 2d 349, 23 C.2d 469—In re Brls- 

45, 185 Ark 310—Pekin Wood Ark. 1194—J. F. McGehee & Co tol’s Estate, 143 P.2d 689, 23 C 2d 

Products Co. V. Mason, 46 S W 2d v. Fuller, 277 S W. 39, 169 Ark. 920 221—Perl v. Los Angeles Junction 

798. 185 Ark. 166—Ft Smith Trac- —E C. Atkins & Co. v Rolfe & Ry, 137 P 2d 441, 22 C.2d 111— 

tlon Co V. Oliver, 46 S.W.2d 647, Warren, 273 SW. 381, 168 Ark. 1167 Whltechat v. Guyette, 122 P.2d 47, 

185 Ark 227—St. Louls-San Fran- —Chicago, R. 1. & P. Ry. Co. v. 19 C.2d 428—Juchert v California 

ci.sco Rv. Co. v. Fine, 44 S W 2d Daniel, 273 S.W. 15, 169 Ark. 23— Water Service Co., 106 P.2d 886 , 16 

340, 184 Ark 940, certiorari do- Wisconsin & Arkansas Lumber Co. C,2d 500—Bellman v. San Francis- 

nlod 62 set. 502, 286 U.S 662, 76 v. McCloud, 270 S.W. 699, 168 Ark co High School Diet., 81 P.2d 894, 

L Ed 1287—Public Utilities Corpo- 352—Bauer v. North Arkansas 11 C 2d 576—Raggio v. Mallory, 76 

ration of Arkansas v. Cordell, 43 Highway Improvement Diet. No. 1, P.2d 660, 10 C 2d 723—Albaugh v. 

S. W 2d 746, 184 Ark. 878—Repub- 270 S.W. 633, 168 Ark. 220, 38 A. Mt. Shasta Power Corp., 73 P 2d 

lie Mm & Mfg Co. v. May, 43 S. L R. 1507—Victoria Bank of Strong 217, 9 C.2d 761—Lindemann v. San 

W2d 742, 184 Ark. 786—Hyatt v. v. West, 268 S.W. 863, 167 Ark 607 Joaquin Cotton Oil Co.. 55 P.2d 

Wroten, 43 S W 2d 726, 184 Ark. —Great Western Land Co. v. Bark- 870, 6 C.2d 480—Crawford v. South- 
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tional Life & Acc Ins. Co. of Tenn. 
T. Camp, 49 S.E.2d 670, 77 Ga. 

App. 667—Smith v. American Oil 
Co., 49 S.E.2d 90. 77 Ga.App. 463 
—Metropolitan Life Ins. Co. v. 
Joye, 48 S.E.2d 761, 77 Ga.App. 

367—Atlanta & W. P. R. Co. v. 
Creel, 47 S.E 2d 762, 77 GaApp. 

77—Henry v. Hoch, 47 S K 2d 169, 
76 Ga.App. 819—Agricultural Ins. 
Co. V. Crane, 47 S E 2d 135, 76 Ga. 
App. 687—Southern Ry. Co. v. Gar¬ 
land. 47 S.E.2d 93, 76 Ga.App. 729 
—Upchurch v. Upchurch, 45 S.E.2d 
855, 76 Ga.App. 216—Gulf Life Ins. 
Co. V. McDaniel, 43 S E.2d 784, 76 
Ga.App. 649. certiorari dismissed 45 
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S.E.2d 64, 20S Cte. 96—Pleraon v. 

M. A M. Bus Co.. 40 S.B.2d 661. 

74 Ga.App. 687—Southern Ry. Co. 
V. Watson, 89 S.B.2d 707, 74 Ga. 
App. 317—Bowie Martin, Inc, v. 
Dews, 35 S.B.2d 677, 73 Ga.App. 
73—Sanders v. Chandler, 80 S.E.2d 
813, 71 Ga.App. 337—Indian 

Springs Swimming Pool Corp. v. 
Maddox. 29 S.E.2d 724. 70 Ga.App. 
842—J. R. Watkins Co. v. Elling¬ 
ton. 29 S.E.2d 300, 70 Ga.App. 722 
—Mutual Life Ins. Co. of New 
York V. Barron, 28 S.E 2d 334, 70 
Ga.App. 454, affirmed 30 S.E.2d 879, 
198 Ga. 1—Stembridge v. Sloan, 21 
S.E 2d 631, 67 Ga.App. 686 —What¬ 
ley V. Henry, 16 S.E.2d 214, 66 Ga. 
App. 668 —Howell v. Jackson, 16 
S.E.2d 45, 66 GaApp. 422—Richie 
& Co. V. Cohen, 14 S.E.2d 603, 66 
Ga.App. 30—Western & Atlantic 
R. R. V. Mathis. 10 S.E.2d 467, 63 
Ga.App. 172—Swaio v. Georgia 
Power & Light Co, 169 S.E. 249, 
46 Ga.App. 794—Wood v. Pynetree 
Paper Co., 114 SE 83, 29 Ga.App. 
81—Martin v Hutchinson, 106 S E. 
313, 26 Ga.App. 24—Georgia Ry. & 
Power Co. v. Flury, 86 S.E. 403, 17 
Ga.App. 216. 

Idaho—Summerlleld v. Pringle, 144 
P.2d 214, 66 Idaho 300—Mclntire v. 
Oregon Short Line R. Co., 65 P.2d 
148, 66 Idaho 392. 

111.—Gustafson v. Consumers Sales 
Agency, 110 NE.2d 866 , 414 Ill. 235 
—^Bloom V. Nathan Vehon Co, 173 
NE. 270, 341 III. 200, 72 A.L R. 232 
•—Molloy V. Chicago Rapid Transit 
Co., 166 NE. 530, 335 Ill. 164. 

Santiemmo v. Days Transfer. 
Inc., 133 NE.2d 539. 9 Ill.App.2d 
487—Illinois Transit Lines v 
Packer City Transit Lines, 132 
NE2d 433, 9 Ill.App 2d 161—Glime 
V. New York Cent. R. Co, 126 N E. 
2d 385, 5 Ill.App.2d 509—Cellini 
V. Elgin, J. & E. Ry. Co., 126 N E. 
2d 315, 6 Ill.App.2d 238—Fetter- 
man V. Production Steel Co. of Ill., 
124 N.E.2d 637, 4 Ill App.2d 403— 
Hectus V. Chicago Transit Author¬ 
ity, 122 N.E 2d 687, 3 Ill.App 2d 439 
—Stefan v Elgin, J. & E R. Co., 
120 NE.2d 52, 2 Ill App.2d 300— 
Cascio V. Bishop Sewer & Water 
Co, 119 NE2d 631, 2 Ill App.2d 
378—Hills V Chicago Transit Au¬ 
thority, 118 N.E 2d 65, 2 Ill.App 2d 
44—Bonnier v. Chicago, B. & Q. 
R. Co., 113 N.E 2d 616, 351 Ill.App 
34, reversed on other grounds 119 

N. E.2d 254, 2 Ill.2d 606, certiorari 
denied Chicago, B. & Q. R. Co. v. 
Bonnier, 76 S Ct. 63, 348 US. 830, 

99 L.Ed. 655—Bogue v. Larson, 106 
N.E.2d 867, 347 Ill.App. 437—Fin- 
fer V. Turek, 106 N.B.2d 786, 347 
Ill.App. 72—Parker v. Illinois Ter¬ 
minal R. Co., 104 NE2d 119, 345 
Ill.App. 604—Meade v. Robinson, 

100 N.E.2d 400, 344 Ill.App. 189— 
Smith V. Illinois Cent. R. Co., 99 
N.E.2d 717, 343 IlLApp. 698—Le- 


vantl V. Dorris, 99 N.E.2d 398, 343 
Ill.App. 356—Grib v. Chicago 
Transit Authority, 98 N.E.2d 400, 
343 Ill.App. 263—Rogers v. Chicago 
Transit Authority, 92 N.E.2d 776. 
341 IlLApp. 46—Chandler v. Chica¬ 
go Transit Authority, 86 N.E. 2d 
289, 337 Ill.App. 665—Moffitt v. O 
L. D. Forwarding Co., 73 N.E.2d 
164, 381 IlLApp. 278—Rothfleld v. 
St. Louis Bath House Corp., 86 N 
E.2d 897. 338 IlLApp. 200—Mar- 
ron V. Friel, 66 NE.2d 609, 328 Ill 
App. 686 —Halloran v. Chicago & 
N. W. Ry. Co, 63 N.E.2d 670, 327 
IlLApp. 217—^Anderson v. Cum¬ 
mings. 60 N.E.2d 260, 326 IlLApp. 
619—Forsberg v. Around Town 
Club, 46 N.E 2d 613, 816 IlLApp 
661—Orban v. City of Chicago, 39 
N.E.2d 84. 313 Ill App. 144—Fugett 
V. Murray, 36 N.E 2d 946, 311 Ill 
App 323—Russell v. Richardson, 
31 N.E 2d 427, 308 Ill.App. 11— 
O’Neal V. Caffarello, 25 N.E.2d 634, 
303 IlLApp 674—Kelley v. United 
Benefit Life Ins Co, 275 Ill.App 
112—Leeper v. Gay, 263 Ill App 
176—L. B Piper & Co v. Yellow 
Cab Co. 246 Ill App 487. 

Ind—Hinds v. McNair, 129 NE2d 
653—Gamble v Lewis, 86 N E 2d 
629, 227 Ind. 466—Deep Vein Coal 
Co. V. Dowdle, 66 N E 2d 598, 224 
Ind. 244—Automobile Underwriters 
V. Rich. 63 NE2d 775, 222 Ind 384 
—Newton v Newton, 47 NE 2d 614, 
221 Ind 306—Gerking v Johnson, 
44 NE2d 90, 220 Ind 501—PcUl- 
bone V. Howard, 34 NE2d 12, 218 
Ind 543—Klingaman v. Burch, 25 
NE2d 996, 216 Ind. 696—New 

York Cent R. Co. v. Thompson, 21 
NE2d 626. 216 Ind. 652—Red Cal) 
V White. 12 N.E 2d 366, 213 Ind 
269—Krauss v. Weaver, 130 NE 
800, 191 Ind 133—Monfort v. In¬ 
dianapolis & Cincinnati Traction 
Co., 128 N.E 842, 189 Ind 683— 
Jackson v Mauck, 126 N E. 861. 
189 Ind 262—Davis v Babb, 126 
N.E. 403, 190 Ind. 173—Lake Erie 
& W. R. Co. V, McFarren, 122 N E 
330, 188 Ind 113—Chicago, I. & L 
Ry Co. V. Lake County Savings 
& Trust Co, 114 NE. 464, 186 Ind 
358—Pittsburgh, C . C. & St L. Ry 
Co. V Pence, 113 NE. 7, 185 Ind 
495—Reitz v Hodgkins, 112 N.E 
386, 186 Ind 163—Danville Trust 
Co. V. Barnett, 111 N E. 429, 184 
Ind. 696—Southern Products Co. v. 
Franklin Coil Hoop Co., 106 N E. 
872, 183 Ind 123—Keck v. Derick- 
son, 7 Ind 563. 

De Armond v. Carter, App, 134 
NE.2d 239—Kindler v. Edwards. 
App., 130 N.E 2d 491—Stacker v. 
Mack. App., 130 N.E.2d 484—Sims 
Motor Transport Lines v. Davis, 
App., 180 N.E.2d 82—Gelvln v. 
Robinson, 127 N.E.2d 139. 126 Ind. 
App. 600—Dimmick v. Follis, 111 
N.E.2d 486, 123 Ind.App 701— 

Armstrong Cork Co. v. Maar, 111 
N.E.2d 82, 124 Ind.App. 106, re- 
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hearing denied 112 N.E.2d 240, 124 
Ind.App. 105—Kempln v. Mardls, 
111 N.B.2d 77, 123 Ind.App. 646— 
Chicago & Calumet Dlst. Transit 
Co. V. Uldlnghoflf, 103 N.E.2d 460. 
122 Ind.App. 396, rehearing denied 
104 N.E.2d 406, 122 Ind App. 396 
—Tate V. West, 94 N.E.2d 371, 120 
Ind App. 619—^Aetna Life Ins. Co., 
Hartford, Conn. v. Nicol, 86 N.E. 2d 
311, 119 Ind.App. 441—Pennsyl¬ 

vania R Co. V. Sargent, 83 N.E.2d 
793, 119 Ind.App. 196—Pilgrim v. 
Pilgrim, 76 N.E.2d 169, 118 Ind. 
App. 6 —Jacoby v. Rosebrock, 70 
NE2d 766, 117 Ind.App. 436—Su¬ 
perior Meat Products v. Holloway, 
48 N.B.2d 83, 113 Ind.App. 320— 
Swinney v. Roler, 47 N.E.2d 846. 
118 Ind App. 367—Town of Rem¬ 
ington v. Hesler, 41 N.E.2d 667, 111 
Ind.App. 404—Meyer v. Garvin, 37 
NE.2d 291, 110 Ind App. 403— 

Western & Southern Life Ins Co 
V. Kreger, 36 N.E.2d 966, 111 Ind 
App 297—Lincoln Nat Bank & 
Trust Co. of Port Wayne v Park¬ 
er. 34 NE.2d 190, 110 Ind App 1, 
petition overruled 37 N.E 2d 5, 110 
Ind App. 1—Jones v. Kasper, 33 
NE2d 816, 109 Ind App. 465—Vin¬ 
cennes Packing Corp v. Trospur, 
23 NE2d 624, 108 Ind App 7— 
Junior Toy Corp v. Novak, 21 N 
E2d 446, 107 Ind App 427—Curtis 
Storage & Transportation Co v 
Ro.senbcrg, 21 N E 2d 440. 106 Ind 
App. 622—Mercer Cas. Co , Celina, 
Ohio, V. Ranea, 15 N E 2d 746. 106 
Ind App 470—Michalik v Pazdur, 
13 NE2d 870, 105 Ind App 325— 
Fletcher Trust Co v. Hauser, 11 
NE2d 1012, 106 Ind App 281— 

Blum V. Shrock, 10 NE2d 752, 104 
Ind App 247—Mid Continent Petro¬ 
leum Corp v. Weaver, 6 N E 2 d 
146, 103 Ind App 96—New York, C. 
& St. L Ry Co. v White, 192 N 
E 846, 99 Ind App 464—General 
Motors Truck Co. v. Perry, 192 N 
E 720, 99 Ind App. 357—Hesler v 
Lowe, 187 N.E 213, 98 Ind App. 
491—Lewin v. Moll, 186 NE 905, 
98 Ind App 1—Joseph v. Marshall 
Field & Co.. 185 NE 658, 97 Ind 
App. 424—Chesapeake & O Ry. Co 
V. Patchett, 184 N E. 789, 96 Ind. 
App. 220—Terre Haute, Indianap¬ 
olis & Eastern Traction Co. v. Wal¬ 
lace, 180 N.E 485, 95 Ind App 395 
—Nolte V. Eyden, 146 NE 866, 82 
Ind.App. 680—^Warren Creamery 
Co. V. Farmers’ State Bank of Red- 
key, 143 N.E. 635, 81 Ind App. 453 
—^Wolfcale V. Farrar, 141 N.E 63, 
80 Ind.App. 380—Eberhart v Eyre- 
Shoemaker. Inc, 134 N.E. 227, 78 
Ind App. 658—^Whitten v. Kemp, 
134 N.E. 211, 77 Ind App 616— 
Chicago & E. R. Co. v. Schipper, 
131 N.E. 232, 76 Ind.App. 669— 
Scottish Union & National Ins. Co. 
V. B. E. Linkenhelt & Co., 121 N.E. 
373, 70 Ind.App. 324—Roper v. Can- 
nel City Oil Co., 121 N.E. 96, 68 
Ind.App. 637—Williams v. Fitts- 
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burgh, C. C. ft St. L. Ry. Co., 120 
N.E. 46, 68 Ind.App. 93—Brlcker v. 
Whisler, 117 N.E. 650, 66 Ind.App. 
492—Supreme Lodge, K P. v. Gra¬ 
ham, 114 N.E. 879, 66 Ind App. 220 
—Smith V. Fiscus, 111 N.E. 203, 62 
Ind.App. 166—Indiana Life Endow¬ 
ment Co V. Carnlthan, 109 N.E. 861, 
62 Ind App. 667—Chicago, T. H. & 
S. E. Ry. Co. V. Collins, 108 N.E. 
377, 69 Ind.App. 672, rehearing de¬ 
nied 108 N.E. 1136, 59 Ind.App. 
672. 

Iowa.—Marxen v. Meredith, 69 N.W 
2d 399, 246 Iowa 1173—Menke v 
Peterschmidt, 69 N.W.2d 66 , 246 
Iowa 722—^Weilbrenner v. Owens, 
68 N.W.2d 293, 246 Iowa 680—Nich¬ 
olson V. City of Des Moines, 67 N. 
\V2d 633, 246 Iowa 318—Leonard 
V Mel Foster Co., 60 N.W 2d 632, 
244 Iowa 1319—Westergnrd v. Des 
Moines Ry. Co., 62 N.W. 2 d 39, 243 
Iowa 495—Young v. Blue Line 
Storage Co. 44 N.W 2d 391, 242 
Iowa 126—Robson v. Barnett, 4 4 
N.W. 2 d 382, 241 Iowa 1066—Fi.sch- 
er V. Hawkeye Stages. 37 NW.2d 
284, 240 Iowa 1203—Marts v. John, 
36 NW.2d 844, 240 Iowa 180— 

Kinney v I^arsen, 31 NW2d 635, 
239 Iowa 494—Barrett v Stoiie- 
burg, 29 NW2d 420, 238 Iowa 1068 
—Frideres v Lowden, 17 N W 2d 
396, 235 Iowa 640—Burbridge v 
Briggs. 15 NW2d 909. 235 Iowa 
12—Nurnburg v. Joyce, 7 N W 2d 
786, 232 Iowa 1244—Sawyer v 

Lund, 4 NW2d 408, 231 Iowa 1393 
— Crowell V Demo, 1 N W 2d 93, 
231 Iowa 228—Martin v Momyer, 
300 NW 310, 230 Iowa 1158— 

Schroeder v. Kindschuh, 294 NW 
784, 229 Iowa 690 —Roh.s v. Auto¬ 
mobile Ins Co of Hartford, Conn , 
292 NW 813, 228 Iowa 668 —Mc¬ 
Cann V Downey, 290 N W 690, 227 
Iowa 1277—Scott v. Hansen, 289 
NW. 710, 228 Iowa 37—Remer v 
Takin Bros. Freight Line.s, 28‘) N 
W. 477, 227 Iowa 903—C^rahb v 
Shanks, 284 N W. 446. 226 Iowa 
589—Huston v. Lindsay, 276 N W. 
201, 224 Iowa 281—Carpenter v. 

Wolfe, 273 NW. 169, 223 Iowa 417 
—Wilson V. Oxborrow, 264 NW 1, 
220 Iowa 1135—Stickling v Chica¬ 
go, R. I. ft P. Ry. Co, 247 N W. 
642, 216 Iowa 1312—Shenkle v 

Mains, 247 N W. 635, 216 Iowa 1324 
—Smith V. City of Hamburg. 237 
NW. 330, 212 Iowa 1022 —Middle- 
ton V. Omaha & C. B. St. Ry. Co , 
227 N.W. 916, 209 Iowa 1278—Love 
V. Ft. Dodge, D. M. & S. R. Co, 
224 NW. 816, 207 Iowa 1278—In re 
Linstrom's Will, 175 NW. 741— 
Molr V. Moir, 166 N.W. 221, 181 
Iowa 1005—Kopecky v. Hasek 
Bros., 162 N.W. 828, 180 Iowa 46— 
Hatfield v. Iowa State Traveling 
Men’s Ass’n, 161 N.W 123, 180 
Iowa 39—In re Pauly's Estate, 166 
N.W. 366, 174 Iowa 122 —Garvey v. 
Boody-Holland ft New. 166 N.W. 


1027, 176 Iowa 273—Grafton v. Del¬ 
ano, 164 N.W. 1009, 176 Iowa 483 
—Burnett v. Chicago, M. ft St. P. 
Ry. Co., 164 NW. 919, 172 Iowa 
704—Hutchinson Purity Ice Cream 
Co. V. Des Moines City Ry. Co., 164 
N.W. 890, 172 Iowa 627. 

Kan.—Peterson v. Wilson, 303 P 2d 
129, 180 Kan. 180—Waddle v. 

Brodbeck, 272 P.2d 1066, 176 Kan. 
683—Shafer v. State Highway 
Commission, 219 P.2d 448, 169 Kan 
264. 

Ky—City of Madisonvllle v. Poole, 
249 S.W.2d 133—Lever Bros. Co. v. 
Stapleton, 233 S.W.2d 1002, 313 

Ky. 837—Pope’s Adm’r v. Terrill, 
214 S.W.2d 276, 308 Ky. 263—Sher¬ 
man v Adams, 194 S W.2d 625, 302 
Ky. 490—Edge v Sower, 82 S.W. 
2d 327, 259 Ky. 211—Drury v. 

Franke, 67 S.W.2d 969, 247 Ky. 758, 
88 A.LR. 917—Watkins' Adm’r v 
City of Catlettsburg, 47 SW.2d 
1032, 243 Ky 197—Lexington Ice 
Co V. William’s Adm'r, 33 S W 2d 
14, 236 Ky. 318—Johnson v. Ches¬ 
apeake & O. Ry Co, 270 S W 726, 
208 Ky. 143—Taylor Coal Co v. 
Board of Drainage Com'rs of Ohio 
County. 225 S W. 368, 189 Ky 793 

La—Burt v. Burt, 107 So 234, 160 
La. 387 

Mo—Michalka v. Great Northern Pa¬ 
per Co, 116 A 2d 139, 151 Me 98— 
Baker v. Petrin, 96 A 2d 806, 14 8 
Mo 473—Gossolin v. Collins, 87 A. 
2 d 883, 147 Me. 432—Parker v 

Knox. 87 A 2d 663, 147 Me. 396— 
Wiles V Connor Coal & Wood Co , 
60 A 2d 786, 143 Mo 260—Ward v. 
Maine Cent R Co, 163 A. 273, 131 
Me 396—Levesque v. Pelletier, 161 
A. 198, 131 Me. 266. 

Md—Kaplan v Solomon, 99 A 2d 736, 
203 Md 131—Lindenberg v. Nee¬ 
dles, 97 A,2d 901, 203 Md 8 —Kap¬ 
lan V Stein, 84 A 2d 81, 198 Md 414 
—Benner v Tribbitt, 67 A 2d 346, 
190 Md. 6 —Marshall v. Sellers. 63 
A 2d 6 , 188 Md. 508—Travelers Ins 
Co V. Berlin, 46 A.2d 90, 186 Md 
404—Eyerly v. Baker, 178 A 691, 
168 Md 699—Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City V. Mcrriken, 128 A. 277, 147 
Md. 672, 41 A LR 763. 

Mass—Hussey v. Tracht, 138 N E 2d 
118—Interstate Busses Corp. v 
McKenna, 106 N E 2d 852, 329 

Mass. 1—McCIean v University 
Club, 97 N.E 2d 174, 327 Mass 68 
—D’Ambrosla v. Brest, 19 N.E.2d 
63, 302 Mass. 316—Marquis v John 
Nesmith Real Estate Co., 14 NE. 
2d 396, 300 Mass. 203—White v. 
Checker Taxi Co., 187 NE 49, 284 
Mass 73—Kenney v. Boston Ele¬ 
vated Ry., 185 N.E. 603, 282 Mass. 
616—Jackson v. Anthony, 185 N.E. 
389, 282 Mass. 640—Laroche v. 

Singsen, 183 NE 767, 281 Mass. 
369—Manzi v. Carlson, 180 N.E. 
134, 278 Mass. 267—Isaacson v. 

Boston, W. & N. Y St. Ry. Co., 180 
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NE. 118, 278 Mass. 378— Jones v. 
New York, N. H. ft H. R. Co., 175 
NE. 487, 276 Mass. 139—Coyle v. 
Worcester Consol. St. Ry. Co., 173 
NE. 686 , 273 Mas.s. 476—Moore v. 
Town of Amesbury, 167 N E. 663, 
268 Mass. 462, followed in Moore 
V. Watkins. 167 NE 665, 268 Mass. 
473—Murphy v. Nahant ft Lynn 
St Ry. Co, 158 N.E 668 , 261 Mass. 
207—Sullivan v. Chadwick. 127 N. 
E. 632. 236 Mass 130—Alexander 
V. Dove, 121 N.E. 74, 231 Mass. 
362—Seabut v Ward Baking Co., 
121 NE. 23, 231 Mass. 339—Gayton 

V. Borsofsky, 119 N.E. 831, 230- 
Mass 369—Carr v. Inhabitants of 
Towns of Dighton, 118 N.E. 625, 
229 Mass 304—Burnett v Worces¬ 
ter Brewing Corporation, 106 N.E. 
597, 219 Mass 91. 

Mich—Persail v. Moseley, 72 N.W. 
2d 241, 343 Mich 78—Maskart v. 
Board of County Road Com'rs of 
Delta County. 68 N W 2d 767, 342 
Mich. 143—Fertel v Adler, 62 N. 

W. 2d 600, 338 Mich 689—Muth v. 

W P Lahey’s, Inc, 61 NW2d 619, 
338 Mich. 513—Oberg v. Honka- 
vaara, 60 NW2d 435, 337 Mich. 
507—Reynolds v Great Am Ins 
Co of N. Y. 53 NW.2d 594. 334 
Mich 1—Davis v Hollowell, 40 N. 
W2d 641, 326 Mich 673, 15 A L R. 
2d 1160—Modzel v Norwalk Truck 
Lines, 39 NW2d 226, 325 Mich 693 
—Craddock v Torrence Oil Co, 34 
N.W 2d 51, 322 Mich 510—Titus v. 
Lonergan, 33 N W 2d 685, 322 Mich. 
112—Di Mattoo v Smith. 16 N W. 
2d 104, 309 Mich 640—Waling v. 
City of Detroit, 13 N W 2 d 246, 308 
Mich 163—Pelham v Kelp, 11 N. 
W.2d 219, 30C Mifh 500—Perhaska 
V. Silberg, 4 N W 2d 402, 302 Mich. 
47—Wilkinson v Powe, 1 N.W 2d 
539, 300 Mich 275—^Woodruff v. 

Auto Owners Ins Co, 1 N.W 2d 
450, 300 Mich. 54—Dewey v. Perk- 
in.s, 295 NW 333, 295 Mich. 611— 
Bielawski v. Nicks, 287 N.W. 660, 
290 Mich 401—Geisin v. Rebel 
Creamery Co, 282 NW. 848, 286 
Mich 636—Pawlicki v Faulkerson, 
280 NW 141, 285 Mich. 141—Blair 

V. Pennsylvania Greyhound Lines, 

267 NW. 678, 275 Mich 636— 

Parker v England, 254 N W. 169, 
266 Mich 467—Smith v. Wassink. 

247 NW. 766, 262 Mich. 639—Hen¬ 
ry V Sanderson, 245 NW 517, 260 
Mich. 663—Thrall v. Pere Mar¬ 
quette Ry Co, 236 NW. 230, 264 
Mich. 197—Reed v. Ogden, 233 N. 

W. 346, 262 Mich 362—Kopprasch 

V. New York Indemnity Co., 230 N. 

W. 909, 250 Mich 491—Adelsperger 
V City of Detroit. 227 N.W 694, 

248 Mich. 399—Rosencranz v. 

Michigan Cent. R. Co., 221 N.W. 
273, 244 Mich. 137—Michaels v. 

Smith, 216 N.W. 413, 240 Mich. 671 
—Beauchamp v. Mich. Cent. R. Co., 
204 N.W. 762, 231 Mich. 646, cer¬ 
tiorari denied 48 S.Ct. 210, 270 U.S. 
643, 70 LEd. 777—Pline v. Parsons, 
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204 N.W. 131. 231 Mich. 466— 
Schnurr v. Detroit United Ry., 193 
N.W, 772, 222 Mich. 691—Mos« v. 
Detroit & M. Ry. Co., 164 N.W. 
140, 188 Mich. 1. 

Minn.—Larson v. Deflrner. 78 N.W.2d 
333—Shastid v. Shue, 77 N.W.2d 
273. 247 Minn. 314—Jabllnske v. 
Bckstrom. 76 N.W.2d 664, 247 Minn. 
140—Siemers v. United Ben. Life 
Ins. Co., 75 N.W.2d 606, 246 Minn. 
469—Zuber v. Northern Pac. Ry. 
Co., 74 N.W.2d 641, 246 Minn. 167 
—Fountain v. Ore<^*B, Inc., 71 N. 
W.2d 646, 246 Minn. 202—Waldo v. 
St. Paul City Ry. Co., 70 N.W.2d 
289, 244 Minn. 416—Carpenter v. 
Birkholm, 66 N.W.2d 250, 242 Minn. 
379—Weis v. State Farm Mut Au¬ 
to. Ins. Co., 64 N.W.2d 866 , 242 
Minn. 141—^Albertson v. Chicago. 

M, St P. & P. R. Co., 64 N.W.2d 

175, 242 Minn. 60, 42 A.L.R.2d 1044 
—Webster v. St. Paul City Ry. Co., 
64 NW.2d 82, 241 Minn. 615—Wil¬ 
son Storage & Transfer Co. v. 
Geurkink. 64 N.W.2d 9, 242 Minn. 
60—Hardy v. Anderson, 63 N.W.2d 
814, 241 Minn. 478—Hess v. Kosko- 
vitch, 62 N.W.2d 806, 241 Minn. 174 
—Schleuder v. Soltow, 69 N.W.2d 
320, 239 Minn. 453—Le Mire v. Nel¬ 
son. 58 N.W.2d 189, 238 Minn. 601 
—Harris v. Breezy Point Lodge. 
Inc.. 66 N.W.2d 665, 238 Minn. 322 
—Tripplet v. Hernandez. 56 N.W.2d 
645, 238 Minn. 208—Raiche v. Mar¬ 
tin. 66 N.'W.2d 626, 238 Minn 230 
—Manteuffel v Theo. Hamm Brew¬ 
ing Co, 66 NW2d 310, 238 Minn. 
140—Moeller v. Hauser, 64 NW.2d 
839, 237 Minn. 368—Hatley v. 

Klingshelm, 63 N.W.2d 123, 236 
Minn. 370—Tschida v. Dorle, 61 N 
W.2d 661, 236 Minn. 461—Barnes v 
Northwest Airlines, 47 N.W 2d 180, 
233 Minn. 410—Dahlln v. Kron, 45 

N. W 2d 833, 232 Minn. 312—Froden 

V. Ranzenberger, 41 N.W.2d 807, 
230 Minn 366—Holz v. Pearson, 39 
NW2d 867, 229 Minn 396—Foster 
V. Bock, 39 N.W.2d 862, 229 Minn. 
428—Rivera v. Mandsager, 36 N. 
W2d 700, 228 Minn 227—Rosen- 
quist V. Baker, 35 N.W.2d 346, 227 
Minn. 217—Nelson v. Sandkamp, 
84 N.W.2d 640, 227 Minn. 177, 6 A. 
L.H.2d 1136—Johnson v. Johnston. 
83 N.W.2d 63, 226 Minn. 388— 

Delyea v. Goossen, 32 N.W.2d 179, 
226 Minn. 91—Peterson v. Minne¬ 
apolis St. Ry. Co., 81 N.W.2d 906, 
226 Minn. 27—Moore v. Kujath, 29 
N.W.2d 883, 225 Minn. 107, 176 A.L 
R. 1007—^Woodring v. City of Du¬ 
luth. 29 N.W 2d 484, 224 Minn. 680 
—Solosky V. J. A. Johnson Co., 27 
N.W.2d 282, 223 Minn. 890—Nees v. 
Minneapolis St. Ry. Co., 22 N.W. 
2d 164, 221 Minn. 896—Burke v. 
Johnson, 21 N.W.2d 805, 221 Minn. 
274—Gillson V. Osborne, 19 N.W. 
2d 1, 220 Minn. 122—Landeen v. De 
Jung, 17 N.W.2d 648, 219 Minn. 287 
—Meixner v. Buecksler, 13 N.W. 2d 


764, 216 Minn. 686 —Borg & Powers 
Furniture Co. v. Reiling, 7 N.W. 2 d 
810, 213 Minn. 539—Hasse v. Vic¬ 
toria Co-op. Creamery Ass'n, 3 N. 
W.2d 693, 212 Minn. 887—Rlstow 
V. Von Berg. 300 N.W. 444, 211 
Minn. 160—^Vorllcky v. Metropoli¬ 
tan Life Ins. Co.. 287 N.W. 109, 206 
Minn. 34—Oorpus Juris Ssotmdiim 
oitsd In Hanson v. Hall, 279 N.W. 
227, 228, 202 Minn. 881—Ranwick 
V. Nunan, 278 N.W. 689, 202 Minn. 
416—Rochester Bread Co, v. Rap- 
Inwax Paper Co., 268 N.W. 302, 193 
Minn. 244—Jacobsen v. Ahasay, 246 
N.W. 670, 188 Minn. 179—Dickinson 
V. Lee, 246 N.W. 669, 188 Minn. 130 
—Johnson v. Arndt, 248 N.W. 67, 
186 Minn. 263—McRae v. Feigh, 
173 N.W. 655, 143 Minn. 241. 

Miss.—Magnolia Petroleum Co. v. 
Williams, 76 So.2d 366, 222 Miss. 
538—Kurn v. Fondren, 198 So 727, 
189 Miss. 739—Yazoo & M. R. V. 
Co. V. Smith, 196 So. 230. 188 Miss. 
866 —Taggart v. Peterson, 181 So 
137, 182 Miss. 82—New Orleans & 
N. E. R. Co. V. Holsomback, 161 So. 
720, 168 Miss. 493—Brotherhood of 
Railroad Trainmen v. Walker, 147 
So. 666 . 166 Miss. 698. 

Mo—Shafer v. Southwestern Bell 
Tel Co.. 296 S.W.2d 109—Huffman 
V. Mercer. 295 SW.2d 27—Hart- 
Bar tlett-Sturtevant Grain Co. v 
^tna Ins. Co., 293 S W.2d 913, 
certiorari denied 77 S.Ct. 662, 352 

U. S 1016, 1 LEd.2d 648—Schaefer 

V. Rechter, 290 S.W.2d 118—Siegel 

V. Ellis, 288 S.W.2d 932—Levin v. 
Caldwell, 285 SW2d 666 —Helton 
v. Huckeba, 276 S W.2d 78—Uk- 
man v. Hoover Motor Exp. Co., 269 
S.W.2d 36—White v. Rohrer, 267 
S.W.2d 31—Machens v. Machens, 
263 S.W.2d 724—Carpentier v. Mld- 
dlewest Freightways, 269 S W.2d 
816—Douglas v. Twenter, 269 SW. 
2d 363, 364 Mo. 71—Banta v. Union 
Pac. R. Co., 242 S.W.2d 34, 362 Mo 
421—Burkland v. Starry, 234 SW. 
2d 608, 361 Mo. 348—Stone v. 

Farmington Aviation Corp., 232 
S.W.2d 496, 360 Mo. 1016—O’Brien 

V. Louisville & N. R Co, 227 S.W. 

2d 690, 360 Mo. 229—Wilkins v. 
Stuecken, 226 S.W.2d 131, 369 Mo. 
1047—Fletcher v. North Mehornay 
Furniture Co., 222 S.W.2d 789, 359 
Mo 607—Graham v. Consolidated 
Forwarding Co, 221 S.W.2d 733— 
Claridge v. Anzolone, 220 S.W.2d 
38. 369 Mo. 65—Griffith v. Gardner, 
217 S.W.2d 619, 368 Mo. 869— 

Phegley v. Graham, 216 S.W.2d 
499. 358 Mo. 651, 6 A.L.R.2d 382— 
Prince v. Kansas City Southern 
Ry. Co., 214 S.W.2d 707, 368 Mo. 
393—Kirkpatrick v. Wabash R. Co., 
212 S.W.2d 764, 367 Mo. 1246— 
Baumgartner v. Kansas City, 204 S 

W. 2d 689—O’Dell v. Dean, 204 S. 
W.2d 248. 366 Mo. 861—Schonwald 
v. F. Burkart Mfg. Co., 202 S.W. 
2d 7, 356 Mo. 436—Wright v. Os¬ 
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born. 201 S.W.2d 936, 366 Mo. 382— 
Pioneer Const. Co. v. Schmidt, 192 
S.W.2d 869—Pickett v. Cooper. 192 
S.W.2d 412, 364 Mo. 910—Petty v. 
Kansas City Public Service Co., 191 
S.W.2d 663, 364 Mo. 823—McCurry 

V. Thompson. 181 S.W.2d 629, 362 
Mo. 1199—Heltz v. Voss Truck 
Lines, 176 S.W.2d 683—Mattan v. 
Hoover Co., 166 S.W.2d 667, 360 Mo. 
606—State ex rel. St. Louis Car Co. 
y. Hughes. 162 S.W.2d 193, 348 Mo. 
126, mandate conformed to App., 
163 S.W.2d 827—Davis v. F. M. 
Stamper Co., 148 S.W.2d 766. 347 
Mo. 761—Owen v. Kum, 148 S.W. 
2d 618, 347 Mo. 516—Rischeck v. 
Lowden, 147 S.W 2d 660, 347 Mo. 
426—Morris v. E. I. Du Pont De 
Nemours & Co.. 139 S.W 2d 984, 346 
Mo. 126, 129 A.L R. 362—Senseney 
v. Landay Real Estate Co., 131 S. 

W. 2d 696, 346 Mo. 128—Fischer v. 

City of Cape Girardeau, 131 S.W. 
2d 621, 345 Mo. 122—Meese v. 
Thompson, 129 SW.2d 847, 344 Mo. 
777—Jones v. Chicago, B. & Q. R. 
Co., 126 S.W 2d 6. 343 Mo 1104— 
Gardner v. Stout, 119 S.W 2d 790, 
342 Mo 1206—Gorman v Franklin, 
117 S.W 2d 289—Bieser v. Goran, 
100 SW.2d 897, 340 Mo. 864— 

Lahtinen v. Continental Bldg. Co, 
97 S.W.2d 102, 339 Mo. 438— 

Minium v. Slavin, 93 S.W.2d 869, 
338 Mo. 1014—Dodson v Gate City 
Oil Co., 88 S.W 2d 866, 338 Mo. 
183—Bennette v. Hader, 87 S W 
2d 413, 337 Mo. 977, 101 ALR 
1190—McCombs v. Ellsberry, 85 S 
W.2d 135, 337 Mo 491—York v. 
St. Louis-San Francisco Ry. Co, 
62 SW.2d 476, 333 Mo 105—Bren- 
necke v. Ganahl Lumber Co , 44 S 
W.2d 627, 329 Mo. 341—Fulbnght 

V. Phoenix Ins. Co., of Hartford. 
Conn., 44 SW.2d 116, 329 Mo. 207— 
Cluck V. Abe. 40 S.W.2d 658, 328 
Mo. 81—Sing V. St Louls-San 
Francisco Ry. Co., 30 S W.2d 37— 
Dell V. J. A. Schaefer Const Co., 29 
S.W 2d 76—Toeneboehn v. St 
Louis-San Francisco R Co, 298 S 

W. 796, 817 Mo. 1096—Landau v 
Paclflc Mut Life Ins Co , 267 S.W 
370, 306 Mo. 642—Zumwalt v. Chi¬ 
cago & A. R. Co., 266 SW. 717— 
Smiley v. Kinney. 262 S.W. 349— 
Stewart v. Laclede Gas Light Co , 
241 S.W. 909—Egan v. Trenton Gas 
& Electric Co., 233 S.W. 239—East¬ 
man v. United Rys. Co. of St 
Louis, 216 S.W. 626—State ex rel 
Atchison, T. & S. F. Ry. Co. v. 
Ellison, 186 S.W. 1076, 268 Mo. 
226—Trebbe v. American Steel 
Foundries. 186 S.W. 179. 

Tockstein v. P. J. Hamlll Trans¬ 
fer Co., App., 291 S.W.2d 624— 
Landon v. New York Cent. R. Co., 
App., 289 S.W.2d 478—Turner v. 
Emerson Elec. Mfg. Co., App., 289 
S.W.2d 474—O’Leary v. Illinois 
Terminal R. Co., App., 288 S.W.2d 
398—Fuuell v. Williams, App., 288 
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S,W.2d 872—Nles v. Trinidad As¬ 
phalt Mtg. Co., App., 286 S.W2d 
70—Anello v. Kansas City. App., 
286 S.W.2d 49—Hunter v. Karch- 
mer, App., 286 S.W.2d 918—^Heuer 
V. Ulmer, App., 281 S.W.2d 320— 
Pettit V. United Benefit Life Ins. 
Co., App., 277 S.W.2d 857—O’Con¬ 
nor V. Eiran, App., 274 S.W.2d 334 — 
Vosburg V Smith, App., 272 S.W 2d 
297—Brown v. Pennsylvania Fire 
Ins. Co., Philadelphia. App., 263 
S.W.2d 898—Davis v. McClanahan. 
App., 262 SW.2d 66 —^Lynch v. St. 
Louis Public Service Co., App., 261 
S.W.2d 521—Bray v. St. Louls- 
San Francisco Ry. Co., App.. 269 
S.W.2d 132—Thomas v. Alnes Farm 
Dairy, App. 257 S.W.2d 228— 

White V. Barkovitz, App . 254 S.W. 
2d 291—Finley v Illinois Cent R. 
Co., App., 261 S.W 2d 713—Fyock 
V. Rlales, App, 261 S.W 2d 102— 
Schraedel v St. Louis Public Serv¬ 
ice Co, App. 248 S.W.2d 25— 

Schwlnepruber v. St. Louis Public 
Service Co, App, 241 SW.2d 782— 
Clark v. City of Sprinjffleld, App.. 
241 SW2d 100—American Dis¬ 
plays v E T. Swiney Motors, App , 
240 SW.2d 732—Joplin v Franz. 
App. 240 SW2d 209—Simon v 
'Terminal R. Ass’n of St Louis, 
App. 237 S.W 2d 244—Martini v. 
St Louis Public Service Co . App , 

237 S W 2d 213—Brungs v. St. Lou¬ 
is Public Service Co, App , 236 S. 
W 2d 81—Burlingame v Landis. 
A.PP. 234 SW2d 808, affirmed 242 
S W.2d 678. 362 Mo 523—Keyton v 
Missourl-Kansas-Texas R R , App , 
224 SW2d 616—Smith v. St Lou- 
is-San Francisco Ry Co, App, 214 
rS.W.2d 443—Persten v. Chesney. 
App, 212 S W.2d 469—Metropolitan 
Ice Cream Co. v Union Mut Fire 
Ins. Co., App, 210 S.W 2d 700, 
transferred, see. 216 S W 2d 464, 
358 Mo 727—Setser v. St Louis 
Public Service Co, App, 209 SW 
2d 746—Matthews v Mound City 

■Cab Co. App., 206 S W 2d 243— 
Holmes V Egv, App, 202 S W 2d 
87—Dixon v Wabash R. Co , App . 
198 SW2d 395—Case v. St Louis 
Public Service Co.. 192 S W 2d 696, 

238 Mo App 1029—Greer v. Mc- 
•Crory. App, 192 S.W.2d 431, af¬ 
firmed in part and reversed in part 
on other grounds 197 S W 2d 669, 
356 Mo. 706, 168 A.L R 929— 
Dipaoll v. Langemann, App., 192 
S.W 2d 35—In re Harlow’s Estate, 
App., 192 S.W.2d 6 —Davie v. Cape 
Yellow Cab Co.. App. 191 S.W.2d 
S08—Trlbout v Kroger Grocery & 
Baking Co^ App., 191 S.W.2d 261— 
McGraw v. Montgomery, App, 186 
S W.2d "SOO—Casciaro v. Great A. & 
P. Tea Co., 183 S.W.2d 833, 238 
Mo.App. 3(61—^Weisman v. Arrow 
Trucking Co,, App, 176 S.W.2d 37— 
Cameron v. Small, App., 176 S W. 
2d 177, affirmed. Sup., 182 S.W.2d 
J» 66 —Djycr y. Kansas City Life Ins. 


Co., App., 168 S.W.2d 438, opinion 
quashed on other errounds State ex 
rel. Dyer v. Blair. 178 S.W.2d 1020, 
352 Mo. 584. conformed to, App., 
188 S.W.2d 768—Keck v. American 
Fire Ins. Co., 167 S.W.2d 664, 237 
Mo App. 308—Hutchison v. Thomp¬ 
son, App., 167 S.W.2d 96, trans¬ 
ferred. see. Sup., 176 S.W.2d 903— 
Costello V Sovereign Camp W. O. 
W.. 162 S.W.2d 322. 236 Mo.App. 
1103—Christy v. Great Northern 
Life Ins. Co.. App., 162 S.W.2d 
301—Bigham v. Schneider. App., 
167 S.W.2d 647—Stephens v. Lever 
Bros. Co., App., 166 S.W.2d 640— 
Denver Joint Stock Land Bank of 
Denver, Colo., v. Sherman, 162 S. 
W.2d 702, 236 Mo.App. 191— 

Tramill v. Prater. 162 S.W.2d 684, 
236 Mo App. 767, certiorari quashed 
State ex rel. Tramill v. Shain, 161 
SW2d 974. 349 Mo. 82—Morris v. 
Freyer, App., 161 S.W.2d 616— 
McGill V. Walnut Realty Co., 148 
S.W.2d 131, 235 Mo.App. 874— 

Finks V. Viking Refrigerators, 147 
S.W 2d 124, 235 Mo.App. 679— 

Baird v. National Health Founda¬ 
tion, 144 S.W.2d 860, 236 Mo.App. 
694—Camp v. Kurn. 142 S.W.2d 772, 
236 Mo App 109—Lineker v. Mi. 9 - 
sourl-Kansas-Texas R. Co., App, 
142 S.W.2d 366—Wheeler v. Cant¬ 
well, App, 140 S.W.2d 744—Black- 
more v Sisson, App., 139 S W 2d 
1084—Graves v. Merchants & Me¬ 
chanics Mut. Fire Ins Co., 139 
SW2d 1039, 235 Mo.App. 643— 

Carson v. Manor Baking Co., App., 
138 S W 2d 43—Calhoon v. Brother¬ 
hood’s Relief & Compensation 
Fund, 135 S W 2d 1096, 234 Mo. 
App 946—^Wilson v. Spicuzza, App , 
135 S W 2d 53—McMonigal v. North 
Kansas City Development Co , 129 
SW 2 d 76, 233 Mo App. 1040— 

Cable V Metropolitan Life Ins. Co, 
128 SW2d 1123, 233 Mo App 

1093—Robards v Kansas City Pub¬ 
lic Service Co, 126 S W.2d 891, 233 
Mo App. 962—Alexander v. Crotch- 
ett, 124 S.W 2d 634, 233 Mo App 
674—Clark v Meriwether, App ,123 
S W 2d 603—Scott v Kansas City 
Public Service Co, App., 115 S.W. 
2 d 618—Evans v Massman Const 
Co, 116 S.W 2d 163, 232 Mo App. 
1106, reversed on other grounds 
122 SW.2d 924, 343 Mo 632— 

Frazier v. Mace-Ryer Co., 114 S.W 
2d 150, 232 Mo App. 811—Davis v. 
American Life & Accident Ins Co., 
App, 113 S.W 2d 1082—McNlcholas 
v. Continental Baking Co., App, 
112 S.W.2d 849—^Hoover v. Bald¬ 
win, App., Ill S.W.2d 1011—Magee 
V. Hayden, App.. Ill S.W.2d 239— 
Spigener v. Great Western Ins 
Co., 107 S.W.2d 847, 232 Mo.App. 
669—Shapiro v. John Hancock Mut. 
Life Ins. Co., 107 S.W.2d 829, 232 
Mo.App. 396—Silsby v. Hlnchey, 
App.. 107 S.W.2d 812—Pfeiffer v 
Schee, App., 107 S.W.2d 170— 
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Stanflll V. Trading Post Co., App., 
106 S.W.2d 952, opinion quashed on 
other grounds State ex rel. Trading 
Post Co V. Shain, 116 S.W.2d 99, 
842 Mo. 688 —McCarty v. Bishop, 
102 S.W.2d 126, 231 Mo.App. 604— 
Ducoulombier v. Baldwin, App,, 101 
S.W.2d 96—Marty v. Security Ben. 
Ass’n, App., 99 S.W.2d 132—Smith- 
ers V. Barker, App., 97 S.W.2d 121, 
reversed on other grounds 111 S. 
W.2d 47, 341 Mo. 1017—Butler v. 
Equitable Life Assur. Soc. of U. 
S., 93 S.W.2d 1019, 233 Mo.App. 
94—^Aldridge v. Shelton’s Estate, 
App.. 86 S.W. 395—Maupin v. 
American Cigar Co., App , 84 S.W. 
2d 218—Bonnot v. Grand Lodge 
Brotherhood of Railroad Trainmen, 
App., 81 SW.2d 360—Moutria v. 
East St. Louis Ry. Co., App., 76 S 
W.2d 427—Smith v. Chicago, R I 
& P. Ry. Co., App., 71 S W 2d 842— 
Cole V. American Ry. Express Co., 
App., 68 S.W.2d 736—Whitley v. 
Kansas City Public Service Co., 
App., 66 S.W 2d 962—Fortner v. 
Kelly, 60 SW.2d 642, 227 Mo App. 
933—Great Lakes Coal & Coke Co. 

V. Segall, 69 S.W.2d 776, 227 Mo 
App. 966—Wind v. Bank of Maple¬ 
wood & Trust Co . App., 68 S W.2d 
332—Miller v. Richardson. App., 66 
S.W.2d 614—Cope v. Central States 
Life Ins. Co, App., 66 S.W. 2d 
602—Irvin v. Kelting, App., 46 S.W. 
2d 924—Eckery v. Byng, App , 45 
S W.2d 924—Lord v. Austin, App., 
39 S.W.2d 676—Reugsegger v. Chi¬ 
cago Great Western R. Co., 29 S. 

W. 2d 221, 225 Mo App. 211—T. J. 
Moss Tie Co. v. Stamp, App, 26 
S W.2d 138—Loughlin v. Marr- 
Bridger Grocer Co, App., 10 S.W. 
2d 76—Raleigh v. Raleigh, App., 5 
SW.2d 689—Banks v. Empire Dist. 
Electric Co.. App., 4 S.W.2d 876— 
Hunter v. American Ry. Express 
Co., App., 4 SW2d 847—Lewis v. 
St. Louis Independent Packing 
Co., App., 8 S.W 2d 244—Flan- 
nagan v. St. Louls-San Francisco 
Ry. Co., App, 297 S.W. 463—Au- 
buchon V. Security Const. Co , App , 
291 SW. 187—Cunningham v. Doe 
Run Lead Co.. 286 S.W. 757, 220 
Mo.App. 38—Twigg V. Meyer, App., 
285 S W. 120—State ex rel. Athletic 
Tea Co. v. Cameron, 273 S.W. 746, 
216 Mo.App 683—McKeon v Na¬ 
tional Casualty Co., 270 S.W. 707, 
216 Mo.App. 607—Stuba v. Ameri¬ 
can Car & Foundry Co., App., 270 
SW. 145—Hoff V. Wells, App, 266 
S W. 1027—Schroeder v. Stadley, 
App., 261 S.W. 934—Carl v. East 
St Louis & S. Ry. Co.. App., 258 
S.W. 72—Aldridge v. Missouri Pac. 
R. Co., 266 S.W. 98, 216 Mo.App. 
217—Martin v. Union Pac. R Co , 
253 SW. 613, 214 Mo.App. 307— 
Gerken v. City Dairies Co., App., 
249 S.W. 130—Gorry v. Boehmer 
Coal Co., App, 241 S.W. 976— 
Clark V. King, 238 S.W. 825, 209 
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Mo.App. 309—^Heifer v. Hamburg 
Quarry Co., 233 S.W. 276, 208 Mo. 
App. 68—^Wagner v. Chicago & 
A. R. Co., 232 SW. 771, 209 Mo 
App. 121, certiorari quashed State 
ex rel. Chicago & A R. Co. v. Al¬ 
len, 236 S.W. 868, 291 Mo. 206— 
Williams v. East St. Louis & S. Ry. 
Co., 232 S.W. 759. 207 Mo.App. 
233—^Weddle v. Tarklo Electric & 
Water Co., App., 230 S.W. 386— 
Calhoun v. Schaff, App, 229 S.W. 
277—Sandry v. Hines, App., 226 S. 
W. 646, quashed on other grounds 
State ex rel. Hines v. Bland, 237 
SW. 1018—Hillls V. Rhodes, 223 
S.W. 972, 206 Mo.App. 439—Hollo¬ 
way V. Bradshaw, App., 223 S.W. 
968—Gilbert v. Hilliard, App., 222 
S.W. 1027—Carson v. Sunshine Oil 
Co., App., 221 S.W. 826—Hutchin¬ 
son V. Sunshine Oil Co, App., 218 S. 
W. 961—Sovereign Camp, W. O. W., 
216 S.W. 787, 204 Mo App. 697— 
Holman v. West, App., 215 S.W. 766 
—Savage v. Raterman Building & 
Contracting Co., App., 214 S.W. 290 
—Davidson v. St Louis & S F. Ry 
Co , App., 207 S W. 277, reversed on 
other grounds. Sup., 229 S.W 786— 
Gates V Crane Co. App . 204 S W. 
38—Edwards v Yarbrough, App., 
201 S.W. 972—Stephens v. City of 
Eldorado Springs. App., 190 S.W. 
1004—Miller v. People’s Sav Bank, 
186 S.W. 647. 193 Mo.App 498— 
Taylor v. Metropolitan St Ry Co., 
App., 183 S.W. 1129—Davidson v. 
Dunham, App., 183 S W. 690—An¬ 
derson V. American Sash & Door 
Co. App, 182 SW 819—McGrath 

V. Pogel, App. 182 SW. 813—Mc- 
Murray v. Garnett, App., 182 S W. 
128—Wiley v. Wiley, App., 182 S 

W. 107—Erwin v. Jones. 180 S W. 

428, 192 Mo App. 326—Fellhauer v 
Quincy, O. & K. C. R. Co , 177 S W 
796, 191 Mo.App. 137—Davis v. 

Metropolitan St. Ry. Co., 176 SW 
1067, 188 Mo App. 128—Bullard v 
City of Independence, App, 176 
S.W. 1066—Whelan v. United Zinc 
& Chemical Co., 176 S.W. 704, 188 
Mo.App. 692—^Allen v. St. Louis 
Southwestern Ry. Co., 176 S.W. 297, 
189 Mo.App. 272—Starkey v. City 
of Greenville, 176 S.W. 314, 189 Mo. 
App. 352—Bartlett v. Garrett, 176 
S.W. 79, 188 Mo.App 144—Brickell 
V. Williams, 167 S.W. 607, 180 Mo 
App. 672. 

Mont.—Gobel v. Rinlo, 200 P.2d 700, 
122 Mont. 236—BatchofC v. Craney, 
172 P.2d 308, 119 Mont. 167—Milas- 
evich v. Fox Western Mont. Thea¬ 
tre Corp., 166 P.2d 196, 118 Mont. 
265—Coover v. Davis, 121 P.2d 985, 
112 Mont. 606—^Freeman v. With¬ 
ers, 65 P.2d 601, 104 Mont. 166— 
Morton v. Mooney, 33 P.2d 262, 97 
Mont. 1—Cellars v. Dwinnell, 286 
P. 181, 87 Mont. 73—Doane v. Mar- 
quisee, 206 P. 426. 63 Mont. 166. 

Neb.—Kohl v. Unkel, 79 N.W.2d 406, 
163 Neb. 267—Posplchal v. Wiley, 


79 N.W.2d 276, 163 Neb. 236—Bene¬ 
dict v. Andersen, 77 N.W 2d 320, 
162 Neb. 736—Scottsbluff Nat. 
Bank v. First State Bank, 76 NW. 
2d 446, 162 Neb. 476—Barney v. 
Adcock, 76 N.W.2d 683, 162 Neb. 
179—Clouse V. Dawson County, 74 
N.W.2d 67. 161 Neb. 644—Kroeger 

V. Safranek, 72 N.W.2d 831, 161 

Neb. 182—Greyhound Corp. v. Ly- 
man-Richey Sand & Gravel Corp., 
72 N.W.2d 669, 161 Neb. 162— 

Shields v. Buffalo County. 71 N.W. 
2d 701. 161 Neb. 34—Barnes v 
Davitt. 71 N.W.2d 107, 160 Neb. 596 
—Fuss v. Williamson, 69 NW.2d 
639, 160 Neb. 141—Welstead v. Jim 
Ryan Const. Co., 69 N.W.2d 308, 160 
Neb. 87—Granger v. Byrne, 69 N 

W. 2d 293, 160 Neb. 10—Ottersberg 
V. Holz, 66 NW.2d 571, 159 Neb. 
239—In re Maruska’s Estate, 64 
N.W.2d 734, 168 Neb. 723—King v. 
Schmall, 67 N.W 2d 287, 156 Neb 
636—Dyer v. Hg. 67 N.W 2d 84. 166 
Neb. 668—Taylor v. J. M. McDon¬ 
ald Co, 66 NW.2d 610, 166 Neb 
437—Borcherding v. Eklund, 65 
NW.2d 643, 156 Neb. 196—Pavlicek 
v Cacak. 62 N.W 2d 210, 166 Neb 
464—Stolting v Everett, 61 N.W 2d 
603. 166 Neb. 292—Snyder v. Lin¬ 
coln. 46 NW2d 749, 163 Neb 611— 
Boho V. ,Scholting, 41 NW2d 913, 
152 Neb 588—Clouse v St Paul 
Fire & Marine Ins. Co, 40 N.W 2d 
820, 152 Neb 230, 16 A L R 2d 1008 
—McKain v. Platte Valley Public 
Power & Irrigation Dist, 37 N.W 
2d 923, 151 Neb 497—Smith v. 
Platte V.alley Public Power & Irri¬ 
gation Dist, 36 NW.2d 478. 161 
Neb. 49—Fimple v. Archer Ball¬ 
room Co, 36 N.W.2d 680, 150 Neb 
681—Slmcho v Omaha & Council 
Bluffs St Ry. Co.. 35 N W.2d 601, 
160 Neb 634—Remmenga v. Selk, 
34 NW.2d 767, 150 Neb 401—Trask 

V. Klein, 34 N.W 2d 396, 150 Neb 
316—^Whitehouse v. Thompson, 34 
NW.2d 385, 160 Neb 370—Mangia- 
meli V. Ariano, 263 N.W. 871, 126 
Neb 629—Long v. Krause, 181 N 

W. 372, 105 Neb. 638—Russo v. 
Omaha & C B. St. Ry. Co., 163 N 
W. 610, 98 Neb. 436. 

N.H—Racine v. Armstrong, 120 A.2d 
137, 100 N H 96—Lupien v Rous¬ 
seau, 102 A.2d 602, 98 NH 469— 
Jacob Trlnley & Sons v. Goiter, 41 
A.2d 243, 93 NH 268—Baker v. 
Salvation Army, 12 A 2d 614, 91 
N.H. 1—Kruger v. Exeter Mfg. Co, 
149 A. 872, 84 N.H. 290—Crowther 
V. White Mountain Freezer Co., 104 
A. 126, 79 N.H 63—Bachman v. 
Travelers’ Ins. Co., 97 A. 223, 78 
N.H. 100. 

N.J.—^Menth v. Breeze Corp., 73 A.2d 
183, 4 N.J. 428, 18 AL.R.2d 1071. 

Corrao v. West Jersey Corp., 80 
A.2d 439, 13 N.J.Super. 342—Rich v. 
Bongiovanni, 66 A.2d 888, 4 N.J. 
Super. 243. 

N.M.—Los Alamos Medical Center v. 

1238 


5 C.J.S. 

Coe. 276 P.2d 176. 68 N.M. 686— 
Madsen v. Bead. 273 P.2d 846. 68 
N.M. 667—^Apodaca v. Allison & 
Haney, 258 P 2d 711, 57 N.M. 315 
—Silva V. Haake, 246 P.2d 835, 66 
N.M. 497—Little v. Johnson, 242 P. 
2d 1000, 56 N.M. 232—Reid v. 

Brown, 240 P.2d 213, 56 N.M. 66— 
Adams V. Cox, 234 P.2d 1043, 66 
NM. 444—Gnego v. Conwell, 222 
P.2d 606, 54 NM. 287—Miller v. 
Marsh, 201 P 2d 341, 63 N.M. 6— 
Giles v Herzstein. 166 P.2d J60, 49 
NM. 41—Snodgrass v. Turner 
Tourist Hotels, 109 P 2d 776, 45 
N.M. 60—Archuleta v. Jacobs, 94 P. 
2d 706, 43 NM. 426. 

N.Y.—Fred W. Hoch Associates v. 
Western Newspaper Union, 126 N. 
E2d 749. 308 NY. 461—Owen v. 
Hoohester-Penfleld Bus Co, 108 

N.E2d 606, 304 NY. 467, 33 ALR. 
2d 1364—Betzag v. Gulf Oil Corp, 
83 NE.2d 833. 298 N.Y. 358, re¬ 
argument denied 86 N.E.2d 59. 298 
NY. 916—Keviczky v. Lorber, 49- 
N E 2d 146, 290 N Y. 297—Osipoff 
v. City of New York, 36 N.E 2d 646. 
286 NY. 422, 136 ALR 1364— 
De Salvo v. Stanley-Mark-Strand 
Corp, 23 NE2d 457, 281 NY 333. 
reargument denied 26 N K 2d 143, 
282 N.Y. 689—Dltmars v Renz, 199' 
NE 64, 269 NY 191 

Phllpott V Conrad. 146 N Y S 2d 
836, 1 A.D 2d 728, appeal denied 
160 NYS2d 558, 1 A D 2d 869— 
Seeley v. New York Tel. Co, 120 
NY.S2d 262, 281 App DIv. 286— 
l*icrson v Charles S Wilson Me¬ 
morial Hospital. 78 N y S 2d 146, 
273 App.Div 34S —Oneta V. Paul 
Tocci Co , 67 N Y S 2d 795, 271 App 
Div. 681—Scanlon v. Temple, 67 
NY.S.2d 209, 271 App Div 920, 

reversed on other ground.^ 74 N E 
2d 463, 297 NY 516—McKay v. 
Carsons Department Store, 31 N.Y 
S.2d 378, 263 App Div. 820—Volk 
V. City of New York, 19 N.Y S 2d 
53, 269 App Div 247, reversed on 
other grounds 30 N E 2d 696, 284 
N.Y. 279—Budka v. City of Sche¬ 
nectady, 12 NY.S2d 603, 256 App 
Div. 764—Glen Nat. Bank v Au¬ 
tomobile Ins Co of Hartford, 
Conn., 293 N Y S. 181. 249 App Div. 
327, affirmed 12 N E 2d 693, 276 N 
Y. 695—Kasper v. Metropolitan 
Life Ins. Co., 279 N Y S. 810, 244 
App Div 608—Webber v. Graves, 
266 N.Y.S 726, 234 App Div 679— 
Chamberlain v. Lehigh Valley R. 
Co., 199 N.YS. 708, 206 App Div. 
391, reversed on other grounds 144 
N.E. 612, 238 N Y. 233, reargument 
denied 147 N.E. 227, 239 N Y. 624— 
Samuel Eiseman &. Co. v. Kugel- 
man, 177 N.Y.S. 495, 188 App.Div. 
718—Flynn v. Badger, 158 N.Y.S. 
869, 173 App.Div. 71. 

Hall V. Dilworth, 167 N.Y.S. 1091. 
94 Misc. 240. 

Harford Nat. Bank of Bel Air* 
V. Gardner, 157 N.Y.S. 849, affirm- 
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ed 161 N.T.S. 1128. 175 App.Div. 

966. 

N.C.—Harris v. Davis, 94 S.E.2d 649, 
244 N.C. 579—-Hyder v. Asheville 
Storage Battery Co., 89 S.E.2d 124, 
242 N.C. 663-—Aldridge v. Hasty, 
82 SE.2d 331, 240 N.C. 853—Jen-1 
rette Transport Co. v. Atlantic 
Fire Ins. Co., 73 S.E 2d 481, 236 N. 
C. 634—Lee v. Ledbetter, 49 S.E. 
2d 634, 229 N.C. 330—Wlngler v. 
Miller, 25 S.E.2d 160, 223 N.C. 16 
—Broadhurst v. Blythe Bros. Co., 
17 SE2d 646, 220 N.C. 464—Med- 
lin V. Mutual Life Ins. Co. of New 
York, 17 SB.2d 463, 220 N.C. 334 
—Higgins v. Life & Casualty Ins. 
Co of Tennessee, 17 S.E.2d 6, 220 
N.C. 243—Warren v. Pilot Life 
Ins. Co., 9 S.E 2d 479, 217 N C. 706 
—Pearson v. Luther, 193 S.E. 739, 
212 N.C. 412—Batton v. Atlantic 
Coast Line B. Co., 193 S E. 674, 
212 N C. 256, certiorari denied 68 
S Ct. 760, 303 U S. 661, 82 L Ed. 1112 
—Stadicm v. Harvell, 179 S E. 448. 
208 N.C. 103—Reams v Hight. 161 
SE. 484, 201 NC. 797—Fry v. 

Southern Public Utilities Co., Ill 
SE. 364, 183 N.C 281—Holmes v. 
.Atlantic Coast Line R. Co, 106 S. 
E 667, 181 NC 497—Davis v 

Southern Ry Co. 96 SE 41, 175 
N C. 64 8, mt)tlon denied 96 S.E 946, 
176 N C 186 

ND—Doll V Treiber, 70 N W 2d 910 
— CcMer V. Tjaden. 74 N W 2d 361 
—Mevorah v. Goodman, 74 NW2d 
103—Killmer v. I)uoh.<?oherer, 72 
N W 2d 660—Moe v. Kettwig, 68 
NW2d 863—Borner v Montana- 
Dakota Utilities Co, 65 N W 2d 
127—Stadick v Olson’s Hardware, 
64 N W 2d 362. followed In 64 N W 
2d 365—Ekren v Minneapolis, St 
P & S S M. R Co. 61 NW.2d 193 
—Ford .rer v Northern Pac, Ry 
('■o. 4 2 NW2d 216. 77 N D 169 
—Smith V Knutson, 36 NW.2d 323. 
76 ND 375—Maloney v. City of 
Grand Forks. 16 N W 2d 769, 73 N 
D 4 45—^Wilson v. Oscar H. KJor- 
lie Co. 12 NW2d 626. 73 N D 134 
—Bakke v. Nelson, 276 N W. 914, 
68 N D 66—Taylor v. Minneapolis, 
St P & S. S. M. Ry. Co., 248 N.W. 
268, 63 ND. 332. 

Ohio—Miller v Johnson. App , 123 N. 
E2d 61—Wolfson v. Horn, 116 N 
E 2d 761, 94 Ohio App. 630—Hel- 
vlrh V. George A. Rutherford Co. 
114 N.E.2d 614. 96 Ohio App. 367. 
appeal dismissed Helvich v. East¬ 
man Kodak Stores, Inc., 117 N E 2d 
439, 160 Ohio St 671—Flebig v 
Broiford, App., 97 N.E 2d 62—Read- 
nour V. Cincinnati St. Ry. Co., 93 
N E 2d 412, 86 Ohio App. 85. af¬ 
firmed 93 NE.2d 687, 154 Ohio St 
69—Brown v. Wackman, App., 86 
N.E 2d 27, rehearing denied 86 N 
E.2d 735, motion denied 87 NE.2d 
271, 87 Ohio App. 61—Haney v. 
Dayton St. Transit Co., App., 67 N. 
E.2d 794—Booth v. Krouse, 65 N.E. 
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2d 89, 78 Ohio App. 461—Smith v. 
Pennsylvania R. Co., App., 40 N. 
E.2d 445—McCrary v. Jones, App., 
39 N.E.2d 167—Ashbrook v. Cleve¬ 
land Ry. Co., App., 34 N.E.2d 992. 

Okl.—Long V. Welch, 296 P.2d 28.5— 
Loyd V. Campbell, 264 P.2d 986, 
208 Okl. 212—Ada Coca-Cola Bot¬ 
tling Co. V. Asbury, 242 P.2d 417. 
206 Okl. 269—^Local Federal Sav. 
& Loan Ass'n of Oklahoma City 
v. Stokes, 166 P.2d 976, 194 Okl. 
677—Georgia State Sav. Ass’n of 
Savannah. Ga., v. Elias, 136 P.2d 
36, 192 Okl. 227—St. Louis & S. P. 
Ry. Co. V. Fraser, 183 P 478, 75 
Okl. 266—Chicago, R. I. & P. Ry. 
Co V. Gilmore, 162 P. 1096, 62 Okl. 
296. 

Or.—Lemon v. Holland, 284 P.2d 
1041, 206 Or. 163, rehearing de¬ 
nied 286 P2d 666, 206 Or. 163— 
Valdln V. Ilolteen. 260 P.2d 604, 199 
Or. 134—Rauw v. Hullng, 259 P. 
2d 99, 199 Or. 48—^Wintersteen v. 
Semler, 256 P.2d 138, 197 Or. 601 
—Birks V. East Side Transfer Co., 
241 P.2d 120, 194 Or. 7—Henderson 
V. Union Pac. R. Co., 219 P 2d 170. 
189 Or. 146—Cook v. Lomer, 215 
P.2d 359, 188 Or. 193—Davis v. 
Lavenik, 165 P 2d 277, 178 Or. 90 
—Clemens v. Smith, 134 P 2d 421, 
170 Or. 400—Smith v. Dunn, 107 
P.2d 985, 165 Or. 418—Johnson v. 
Mathews-Moran Amusement Co., 
102 P2d 703, 164 Or 636—Simp¬ 
son v. Hillman, 97 P 2d 527, 163 
Or 357—Staples v. Senders, 96 P. 
2d 215, 164 Or. 244, modified on 
other grounds 101 P 2d 232, 164 
Or. 244—Dixon v. Raven Dairy, 75 
P.2d 347, 158 Or. 186—Younger v 
Gallagher, 26 P.2d 783, 145 Or. 63 
— Bevln V. Oregon-Washlngton R 
& Nav. Co, 298 P. 204, 136 Or. 18. 
certiorari denied Oregon-Washing- 
ton R & Nav. Co v. Bevin, 52 S 
Ct 21, 284 US 639, 76 L.Ed. 543 
—Robertson v. State Industrial Ac¬ 
cident Commission, 235 P. 684, 
114 Or. 394—Richardson v. Port¬ 
land Trackless Car Co., 233 P. 640, 
113 Or 544—Bank of Jordan Val¬ 
ley V. Oliver, 221 P. 1067, 109 Or 
605—Fredenburg v. Horn, 218 P. 
939, 108 Or. 672, 30 A L R. 1163— 
Comely v. Campbell, 187 P. 1103, 
96 Or. 346. 

Pa—Morano v. Norman, 122 A 2d 61, 
385 Pa. 23—Clewell v. Pummer, 121 
A 2d 459, 384 Pa. 616—Connelly v 
Smith, 120 A.2d 166, 384 Pa 205— 
McDevitt V. Hutchinson, 119 A 2d 
289, 384 Pa. 89—Campbell v. Glad¬ 
den, 118 A.2d 133, 383 Pa. 144— 
Beatty v Hoff, 114 A.2d 173. 382 
Pa. 173—Sculley v. City of Phila¬ 
delphia, 112 A.2d 321, 381 Pa. 1— 
Potere v. City of Philadelphia, 112 
A 2d 100, 380 Pa. 681—McAdoo v. 
Autenreith’a Dollar Stores, 109 A. 
2d 166, 379 Pa. 387—Roadman v. 
Bellone. 108 A.2d 764, 379 Pa. 483 
—McCoy V, Vanklrk, 106 A.2d 112, 
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377 Pa. 616—Gregg v. Fisher, 105 
A.2d 106, 877 Pa. 446—Bragdon v. 
Pittsburgh Rys. Co., 100 A.2d 378 , 
376 Pa. 307—^Brown v. Ambrldge 
Yellow Cab Co., 97 A.2d 877, 374 Pa. 
208—Levine v. Mervis, 96 A.2d 
368, 373 Pa. 99—Elllott-Lewis 

Corp. V. York-Shlpley, Inc., 94 A. 
2d 47, 872 Pa. 346—Rubin Bros. 
Waste Co. v. Standard Equipment 
Co., 81 A.2d 876, 368 Pa. 61—Guca 
v. Pittsburgh Rys. Co., 80 A.2d 
779, 367 Pa. 679—Dell v. Chadder- 
ton, 74 A.2d 102, 366 Pa. 102— 
Hankins v. Mack, 72 A.2d 268, 364 
Pa 417—Pantuso v. Pittsburgh Mo¬ 
tor Coach Co., 62 A.2d 66. 360 Pa. 
464—St John v. Kepler, 61 A.2d 
876, 360 Pa. 628—Shaffer v. Tor¬ 
rens, 58 A 2d 439, 359 Pa. 187— 
Commonwealth v. Pennzoil Co., 66 
A 2d 93, 368 Pa. 221—Perry v. 

Pittsburgh Rys. Co., 66 A.2d 354, 
357 Pa. 608—Silfies v. American 
Stores Co., 63 A.2d 610, 357 Pa. 176 
—Allen V. Silverman, 50 A 2d 275, 
355 Pa. 471—Stauffer v. Railway 
Exp Agency, 47 A.2d 817, 356 Pa. 
24—Leson v. City of Pittsburgh, 
44 A.2d 577, 363 Pa. 207—Lambert 
V Polen, 30 A.2d 116, 346 Pa 352 
—Sefton V. Valley Dairy Co., 28 A. 
2d 313, 346 Pa. 324—Kotllkoff v. 
Master, 27 A.2d 36, 345 Pa. 268— 
McCann v. Philadelphia Fairfax 
Corp, 26 A 2d 640, 344 Pa 636— 
Smith V. Pachter, 25 A.2d 343, 344 
Pa. 363—Mars v. Meadvllle Tel. 
Co., 23 A 2d 866, 344 Pa. 29—Joseph 
v. United Workers Ass’n, 23 A.2d 
470, 343 Pa 636—Shapiro v. Phila¬ 
delphia Electric Co, 21 A 2d 26, 342 
Pa. 416—Mull V. Bothwell, 12 A. 
2d 561, 338 Pa. 233—Ward v Pitts¬ 
burgh Rys. Co., 2 A.2d 694, 332 Pa. 
152—Cavey, to Use of Butz v. City 
of Bethlehem, 1 A.2d 653. 331 Pa. 
556—Whitton v. H. A. Gable Co., 
200 A. 644, 331 Pa. 429—Maselli v. 
Stephens, 200 A. 690, 331 Pa 491 
—Pennsylvania Co for Insurances 
on Lives and Granting Annuities 
v. Philadelphia Electric Co., 200 
A 18, 331 Pa. 126—Schildnecht v. 
Follmer Trucking Co., 199 A. 220, 
330 Pa. 650—Hendricks v. Pyra¬ 
mid Motor Freight Corp., 196 A. 
907, 328 Pa. 570—Stark v. Rowley, 
187 A. 609, 323 Pa 622—James v. 
Columbia County Agricultural, 
Horticultural & Mechanical Ass'n, 
184 A. 447, 321 Pa. 46.5—Majew- 
ski V. Lempka. 183 A. 777. 321 Pa. 
369—De Carlo v. Margolis, 182 A. 
381, 320 Pa. 500—Lookatch v. Rob- 
insjon, 179 A. 66, 318 Pa. 646— 
Headley’s Express & Storage Co. 
v. Pennsylvania Indemnity Corpo¬ 
ration, 178 A. 816, 319 Pa. 240— 
Brown v. Crescent Nut & Chocolate 
Co., 166 A. 743, 310 Pa. 489—Slm- 
rell V. Eschenbach, 164 A 369. 303 
Pa. 156—Hughes v. Pittsburgh 
Transp. Co., 160 A. 163, 300 Pa. 66 
—Rose V. Adelphia Hotel, 149 A. 
644, 300 Fa. 1—Richards v. Phila- 
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delphia Rapid Transit Co.» 149 A. 
186, 299 Pa. 168—Fagan v. Pitts¬ 
burgh Terminal Coal Corporation, 
149 A. 159, 299 Pa. 109—Goldberg 
V. Philadelphia Rapid Transit Co.. 
149 A. 104, 299 Pa. 79—McNulty 
V. Joseph Home Co., 148 A. 105. 
298 Pa. 244—Frank v. Reading Co., 
146 A. 698, 297 Pa 233—Joseph v. 
Pittsburgh & W. V. Ry. Co., 144 A. 
139. 294 Pa. 315—Hardy v. Millers’ 
Mut. Fire Ins. Ass'n nf Illinois. 
141 A. 623, 293 Pa. 9—Low v. Har¬ 
risburg Rys. Co., 138 A. 852, 290 
Pa. 366—^Kindell v. Franklin Sug¬ 
ar Refining Co., 133 A. 666, 286 
Pa. 359—Murphy v. Philadelphia 
Rapid Transit Co.. 132 A. 194, 285 
Pa. 399—Sorensen v. Quaker City 
Poster Advertising Co., 130 A. 432. 
284 Pa. 209—Kramer v. Standard 
Steel Car Co., 126 A. 800, 281 Pa. 
348—Scibiha v. City of Philadel¬ 
phia. 124 A. 273, 279 Pa. 549, 32 
A.L.R. 981—Ferrell v. Solskl, 123 
A. 493, 278 Pa. 665—McDonald v. 
City of Pittsburgh, 123 A. 467, 278 
Pa. 486—Cubltt v. New York Cent. 
R. Co., 123 A 308, 278 Pa. 366— 
Biesccker v. Pennsylvania R Co., 
119 A. 821, 276 Pa. 87—Williams 
V. P. & W. Grand Five, Ten and 
Twenty-Five Cent Stores, 116 A. 
652, 273 Pa. 131—Piper v. Adams 
Express Co., 113 A. 662, 270 Pa. 
64—Keinath v. Bullock, 110 A 756, 
267 Pa. 689—Smith v. Standard 
Steel Car Co. 106 A. 102, 262 Pa 
550—Osterling v. Allegheny Trust 
Co., 103 A. 628, 260 Pa. 64—Foster 
v. Butler County Light Co., 100 A. 
452, 266 Pa 690—Grossheim v. 

Pittsburgh & Allegheny Telephone 
Co., 100 A. 126, 266 Pa. 382—Kun- 
kel V. Allentown Portland Cement 
Co., 94 A. 450, 249 Pa. 104. 

Grlpp V. Lit Bros., 124 A.2d 378, 
181 Pa Super. 444—Claypool v. 
Schrecengost, 121 A.2d 603, 181 

Pa Super. 1—Parkes v. Opfermann, 
119 A.2d 624, 180 Pa.Super. 184— 
Muchow V. Schaltner, 119 A 2d 568, 
180 Pa Super. 413—Betz v. Sykes, 
118 A.2d 219, 179 Pa Super. 639— 
Royal Pioneer Paper Box Mfg. Co. 
V. Louis De Jonge & Co. 116 A.2d 
837, 179 Pa.Super. 156—Trlmback 
V McDonald, 107 A.2d 880, 176 Pa 
Super 376—Staia v. Sears, Roe¬ 
buck & Co., 102 A.2d 204, 174 Pa. 
Super 498, affirmed 106 A 2d 216. 
378 Pa. 289—Henry v. Segal, 101 A. 
2d 149. 174 Pa.Super. 313-Wllk- 
Insburg Real Estate & Trust Co 
V. Lewis, 98 A.2d 746, 173 Pa.Su¬ 
per. 372—Dauphin Deposit Trust 
Co. V. Lumbermens Mut. Cas Co., 
90 A.2d 349, 171 Pa.Super. 86— 
Armstrong v. Reading St. Ry. Co., 
90 A.2d 277, 171 Pa.Super. 66— 
Styborski v. Hartford Fire Ins. 
Co.. 82 A.2d 543, 169 Pa.Super. 462 
—^enzel v. Lamproplos, 77 A.2d 
646, 168 Pa Super. 329—Milburn v. 
Knights of Columbus Home Ass’n, 
76 A.2d 466, 167 Pa.Super. 609— 


Dandridge ▼. Exhibitors Service 
Co.. 74 A.2d 670, 167 Pa.Super. 148 
—Close V. Derbyshire, 68 A.2d 466, 
165 Pa.Super. 419—Edwards v. 
Glaske, 67 A.2d 798, 165 Pa.Super. 
108 — Hoss V. Nestor Bldg. & Loan 
Ass’n. 63 A.2d 485. 164 Pa.Super. 
77—Specker v. Sun Ray Drug Co., 
60 A.2d 400. 163 Pa.Super. 89—^Ber¬ 
ry V. Maguire, 66 A.2d 282, 162 Pa. 
Super. 67—McCormick Transp. Co. 
V. Philadelphia Transp. Co., 65 A.2d 
771, 161 Pa.Super. 533—Jenkins v. 
Poley, 60 A.2d 32, 160 Pa^Super. 6 
—Potter Title & Trust Co. v. Carl¬ 
son. 60 A.2d 28. 160 Pa.Super. 38 
—Forbes v. Forbes, 48 A 2d 163, 
169 Pa,Super. 243—Minzenberg v. 
Metropolitan Life Ins. Co., 43 A. 
2d 377. 157 Pa Super. 667—Clark 
V. Philadelphia Transp. Co., 41 A. 
2d 282, 166 Pa.Super. 623—Knies 
V. Kraftsow, 40 A.2d 122, 166 Pa. 
Super. 296—Heitz v. Bridge, 39 
A.2d 287, 166 Pa Super. 665—Hoff¬ 
man V. Neshannock Mut. Fire Ins. 
Co., 39 A.2d 146, 166 Pa Super. 13 
—Reiter v. Andrews, 38 A.2d 608, 
156 Pa Super. 449—Matys v. Con¬ 
sumers Ice & Coal Co., 36 A.2d 
821, 164 Pa Super. 668—De Rosa v. 
Equitable Life Assur. Soc. of U. 
S., 33 A.2d 496, 153 Pa.Super. 33— 
May V. Warner Bros. Theaters, 33 
A.2d 278, 163 Pa.Super. 181—So- 
bieralski v. Schwotzer, 33 A 2d 277, 
152 Pa.Super. 661—Holland Furnace 
Co. V. Keystone Dehydrating Co., 
30 A 2d 872, 161 Pa.Super 496— 
Madison v. Lewis, 30 A.2d 857, 151 
Pa Super. 138—Lemak v. City of 
Pittsburgh, 23 A.2d 364, 147 Pa. 
Super. 62—Brady v. Tarr, 21 A 2d 
131, 146 Pa.Super. 316—Naugle v. 
Reading Co., 21 A 2d 109, 146 Pa. 
Super. 341—Lochhead v. Nieren- 
berg, 18 A.2d 472, 143 Pa.Super. 
607—Philadelphia Sav. Fund Soc. 
v. City of Bethlehem, 17 A.2d 760, 
143 Pa.Super. 449—Hollander v. 
Kressman, 17 A.2d 669, 143 Pa Su¬ 
per. 32—Willetts V. Butler Tp , 
16 A.2d 892, 141 Pa Super 394— 
Haas V. Wesley, 14 A.2d 179, 140 
Pa.Super. 463—Telesky v. Fidelity 
Guaranty Fire Corp., Baltimore, 13 
A.2d 899, 140 Pa Super. 467—Lutz 
V. City of Scranton, 13 A.2d 121, 
140 Pa.Super. 139—McKee v. El- 
liott-Lewis Electrical Co., 11 A. 
2d 661, 139 Pa Super. 326—Inter¬ 
state Hosiery Mills v. First Nat. 
Bank, 11 A.2d 637, 139 Pa Super. 
181—Fetterolf v. Yellow Cab Co., 
11 A.2d 616, 139 Pa.Super. 463— 
Public Coal Co. v. Continental Cas 
Co., 10 A.2d 860, 138 Pa.Super. 480 
—Rapezynski v. W. T. Cowan, Inc., 
10 A.2d 810, 138 Pa Super 392— 
Neistadt v. City of Philadelphia, 
10 A.2d 77, 138 Pa.Super. 200— 
Kelly V. Crawford, 8 A.2d 449, 137 
Pa.Super. 197—German v.. City of 
McKeesport, 8 A.2d 437, 137 Pa. 
Super. 41—Engleka v. Baltimore & 
O. R. Co., 7 A.2d 734, 136 Pa.Super. 
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888—Goddard v. Armour 8b Co., 7 
A.2d 79, 186 Pa.Super. 168—Bil- 
heimer v. City of Bethlehem, 4 A. 
2d 564, 185 Pa.Super. 1—Zimmer¬ 
man V. Union Paving Co., 4 A 2d 
819, 134 Pa.Super. 373, reversed 
on other grounds 6 A.2d 901, 336> 
Pa. 819—Hinkson v. Great Atlan¬ 
tic & Pacific Tea Co., 3 A.2d 197, 
134 Pa Super. 161—O’Leary v. Wil¬ 
lis, 200 A. 125. 131 Pa.Super. 578 
—Leonard v. American Stores Co., 
198 A. 624, 131 Pa Super. 14—Purol, 
Inc., V. Great Eastern System, 197 
A. 643, 130 Pa.Super. 341—Jacobs 
V. McKelvey, 197 A. 494, 130 Pa.Su¬ 
per. 417—Germanson v. Egan. 196 
A. 881, 130 Pa.Super. 21—Ransom 
V. City of Philadelphia, 195 A. 922, 
129 Pa Super. 351—Fitzpatrick v. 
Pralon Cleaners & Dyers, 195 A. 
644, 129 Pa.Super. 437—Tomko v. 
Feldman, 194 A. 338, 128 Pa Super. 
429—Weimer v. Westmoreland Wa¬ 
ter Co, 193 A. 666. '•27 Pa.Super. 
201—Bremer v. W. \\ Smith, Inc , 
191 A. 395. 126 Pa Super. 408—Eb- 
bert V. Philadelphia Electric Co , 
191 A. 384, 126 Pa Super. 351, af¬ 
firmed 198 A. 323, 330 Pa. 257— 
Arndt v. Brockhausen, 191 A. 362, 
126 Pa.Super. 269—Fletcher v. Cen¬ 
tral Wrecking Corp., 188 A. 012. 
124 Pa Super. 271—Kuntz v. City 
of Pittsburgh, 187 A. 287, 123 I'a 
Super. 394—Butler v. Metropolitan 
Life Ins Co, 186 A. 395. 122 Pa 
Super. 3 69—Corrigan v. Home Life 
Ins Co of America, 183 A. 125, 
120 Pa Super 476—Fishman v. Eu¬ 
reka Maryland Assur. Corp, 183 
A. 98, 120 Pa Super 490—Murray 
V. Lavlnsky, 182 A 803. 120 Pa 
Super. 392—Damm v East Penn 
Transp Co, 182 A. 720, 120 Pa Su¬ 
per. 381—Tenore v. McKinley, 181 
A 325, 119 Pa Super. 368—Feder- 
man v O’Conner, 178 A. 156, 117 
Pa.Super. 295—Engstler v Penn 
News Co., 176 A 761, 115 Pa Su¬ 
per. 343—New Holland Dairies v. 
Regent Dairy Products Corpora¬ 
tion, 174 A 664, 115 Pa Super. 87— 
Geiger v. Dowdy, 170 A. 420, 111 
Pa Super. 486—Saji v. Philadel¬ 
phia Saving Fund Soc., 170 A. 334, 
112 Pa.Super 149—Oland v. Kohl¬ 
er, 169 A. 411, 111 Pa Super 186— 
Powell V. Pittsburgh Rys Co, 168 
A. 369, 110 Pa.Super. 268—Toy v. 
Robin, 166 A. 760, 109 Pa Super. 
108—Pesola v. Tremayne. 165 A. 
661. 108 Pa.Super. 635—Woodring 
V. City of Easton, 164 A. 921, 108 
Pa.Super. 431—Cullen v. Hartford 
Accident & Indemnity Co., 164 A. 
67, 108 Pa.Super. 19—Menamln v. 
Automobile Banking Corporation, 
163 A. 68. 107 Pa.Super. 372—Milll- 
ken v. United Laundries, 161 A. 
873, 106 Pa.Super. 286—Church v 
American Stores Co.. 167 A. 633, 
103 Pa.Super. 427—Hawkins v. 
Philadelphia Rapid Transit Co.. 79 
Pa.Super. 453. 

R.I.—Wilmarth v. Cray. 149 A. 612., 
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60 R.I. 496—Earley v. Rhode Is¬ 
land Co., 100 A. 406. 

S.C.—Geiffer v. Checker Cab Co., 91 
S.E.2d 652, 229 S.C. 89—Davenport 
y. Woodslde Cotton Mills Co.. 80 
S.E.2d 740, 226 S.C. 26—Coffee v. 
Anderson County, 80 S.E.2d 51, 224 
S.C. 477—Harrelson v. Reaves, 66 
S.B.2d 478, 219 S.C. 894—-Walkei 

V. Atlanta & C. A L. Ry. Co., 43 S. 
E.2d 206, 210 S.C. 443—Parker v. 
Southeastern Haulers, 41 SE.2d 
887, 210 S.C. 18—Epps v. South 
Carolina State Highway Dept., 39 
S.E.2d 198, 209 SC. 126—Drag v. 
Ellis. 36 S.E2d 73, 207 SC 416— 
Smith V. Southern Ry. Co., Carolina 
DIv., 36 S.E.2d 226, 207 SC. 179— 
Norwood V. Atlantic Coast Line R. 
Co, 27 S.E.2d 803, 203 SC. 466— 
Smith V Durham Life Ins Co., 25 
SE.2d 247, 202 S.C. 892—Charles 
V Texas Co, 18 S.E 2d 719, 199 S. 
C 16G—Thomas v. American 
Workmen, 14 S E.2d 886, 197 S.C. 
178, 136 A L.R 1—Carter v. Atlan¬ 
tic Coast Line R Co., 7 S E.2d 163, 
192 SC. 441—Perry v. Carolina 
Theater, 186 S E. 184, 180 SC. 130 
—Covington v. Atlantic Coast Line 
R Co, 166 S.E. 438, 158 SC. 194, 
certiorari denied Atlantic Coast 
Line R. Co. v Covington, 61 S Ct. 
33, 282 U.S. 858. 76 L Ed 769— 
Weeks v. Carolina Power & Light 
Co, 153 S.E 119, 166 S.C 1.58— 
Shiver v. Atlantic Coast I.ilne R. 
Co., 162 S.E 717, 166 SC 531— 
Renno v. Seaboard Air Line Ry, 
112 SE. 439, 120 SC 7 

SD—Lipp v. Corson County, 78 N. 
W 2d 172—Winburn v. Vender 
Vorst, 69 NW.2d 819, 75 S D. Ill 
—Gilger v Montgomery Lumber 
Co, 47 N.W.2d 281, 78 S D 699— 
Peters v. Holsington, 37 N W.2d 
410, 72 S D. 642, opinion adhered 
to 39 NW2d 667, 73 S.D 144— 
Fester v. George, 25 N.W 2d 465, 
71 S D. 422—Friese v. Gulbrand- 
son, 8 NW.2d 438, 09 S D 179— 
Federal Land Bank of Omaha v 
Houck, 4 NW.2d 213, 68 S D. 449 
— Counts V. Kary, 297 N.W 442, 67 

5 D 607—Lapp v J. Lauesen & 
Co., 293 NW. 536, 67 S D 411 — 
Zeller v. Pikovsky, 278 N W. 174, 
66 S D 71—McLinn v Noll. 274 N 

W. 833, 65 S.D. 440—TTlrlk.son v. 
Chicago. M., St. P. & P Ry. Co. 
268 NW. 369, 64 S.D 476—Island 
v. Helmer, 268 N W. 812. 63 S D. 362 
—Kadlec v. Langlois, 244 N.W. 96, 
60 S D. 174—Miller v. Johnson, 207 
N.W. 478, 49 S.D. 606—Heidner v 
Germschied, 171 N.W. 208, 41 S.D 
430. 

Tenn.—Prudential Ins. Co. of Amer¬ 
ica v. Gang, 197 S.W.2d 806. 184 
Tenn. 188—Provident Life & Acc 
Ins Co. v. Maddox. 196 S.W.2d 
636, 184 Tenn. 70—Fairbanks, Morse 

6 Co. V. Gamblll, 222 S.W. 6, 142 
Tenn. 633—D. M. Rose & Co. v. 
Snyder. 206 S.W.2d 897, 186 Tenn 
499. 


Dixon Stave A Heading Co. v. 
Archer, App., 291 SW.2d 603— 
Management Services, Inc. v. Hell- 
man, App., 289 S.W.2d 711—Ten¬ 
nessee Val. Elec. Co-op. v. Harmon, 
App., 286 S.W.2d 693—Arnold v. 
Wiley, App., 284 S.W.2d 296—City 
of Columbia v. Lentz, App., 282 S. 
W.2d 788—Nashville, C. & St. L. 
Ry. V. Crawford, App., 281 S.W.2d 
69—Inter-City Trucking Co. v. Ma¬ 
son & Dixon Lines, App., 276 S.W. 
2d 488, 38 Tenn.App. 460—Noe v. 
Talley. 274 SW.2d 367, 38 Tenn 
App. 342—Chattanooga Gas Co. v. 
Underwood, 270 S.W.2d 652, 88 

Tenn. App. 142—East Tennessee 
Natural Gas Co. v. Peltz, 270 S W 
2d 691, 38 Tenn.App. 100—White 
V. Seler, 264 S.W.2d 241, 37 Tenn 
App. 437—Monday v Millsaps. 264 
S.W.2d 6, 37 Tenn.App. 371—Fred¬ 
erick for Use and Benefit of Polk 

V. New England Fire Ins Co , 269 
S.W.2d 879, 36 Tenn App. 687—Cen¬ 
tral Truckaway System v. Waltner, 
263 S.W.2d 986, 36 Tenn App 202— 
City Water Co. v. Butler, 261 S.W. 
2d 433, 36 Tenn.App 66—Hadley v. 
Morris, 249 S.W.2d 296, 35 Tenn 
App. 534—^Act-O-Lane Gas Service 
Co. V. Hall, 248 S W.2d 398, 36 Tenn. 
App 600—^Wesco Paving Co. v. 
Nash, 245 S W.2d 782, 35 Tenn App. 
409—Trentham v. Headrick, 245 S 

W. 2d 632, 35 Tenn App 330—Sellers 

v. American Indus. Transit, 242 S 
W2d 336, 35 Tenn App 46—Short 
Way Lines v. Thomas, 241 S W.2d 
876, 34 Tenn App. 641—City of 

Knoxville v Ferguson, 241 S.W.2d 
612, 34 Tenn App. 686—Vest v Bit- 
ner, 241 S W 2d 438. 34 Tenn App. 
676—Southern Bell Tel. & Tel Co 
V Skaggs. 241 S.W.2d 126, 34 Tenn. 
App 549—Robinson v. Tate, 236 S 
W 2d 445, 34 Tenn.App. 216—Cher¬ 
ry V. Sampson, 232 S.W 2d 610, 34 
Tenn App. 29—Board of Mayor and 
Aldermen of Covington v. Moore, 
232 S,W.2d 410, 33 Tenn.App 561— 
Southern Ry. Co. v. Varnell, 232 S. 
W 2d 406, 33 Tenn App. 660—Gib¬ 
son County Elec. Membership Corp 

V. Hall, 222 S.W.2d 689, 32 Tenn 
App 394—Howell v. Accident & 
Cas. Ins. Co of Winterthur, Switz¬ 
erland. 221 S.W.2d 901, 32 Tenn. 
App 83—Archer v Archer, 219 S 

W. 2d 919. 31 Tenn.App 667—Free¬ 
man v. Loyd, 212 S W.2d 912, 31 
Tenn.App. 164—^Spivey v. St Thom¬ 
as Hospital, 211 S.W.2d 450. 31 
Tenn App. 12—Gambill v. Hogan, 
207 S.W.2d 366, 30 Tenn App. 466— 
Campbell v. Campbell, 199 S W.2d 
931, 29 Tenn App 661—Parker v 
West, 199 SW.2d 928, 29 Tenn. 
App. 642—^Davis v. Mitchell, 178 
S.W.2d 889, 27 Tenn.App. 182— 
Mutual Life Ins. Co. of New York 
V. Moore, 171 S.W.2d 414, 26 Tenn. 
App 297—City of Nashville v 
Brown, 167 S.W.2d 612, 26 Tenn. 
App. 340—Schumpert v. Moore, 149 
S.W.2d 471, 24 Tenn App. 696— 
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Chattanooga Ice Delivery Co. v. 
George P. Burnett Co., 147 S.W.2d 
760, 24 Tenn App. 636—Tallent v. 
Pox, 141 S.W.2d 485, 24 Tenn.App. 
96—Cincinnati, N. O. & T. P. Ry. 
Co. V. Denton, 140 S.W.2d 796, 24 
Tenn.App 81—General Outdoor 
Advertising Co v. Coley, 131 S.W. 
2d 306, 23 Tenn.App. 292—Ander¬ 
son V. Carter. 118 S W.2d 891, 22 
Tenn.App. 118—City of Knoxville 
V. Camper, 108 S W 2d 787, 21 

Tenn.App. 210—Harrison v. Gra¬ 
ham, 107 SW2d 617, 21 Tenn.App. 
189—Colsher v. Tennessee Electric 
Power Co, 84 SW.2d 117, 19 Tenn 
App. 166—Murray v. Patterson, 
App., 72 SW2d 658, 18 Tenn.App 
30—Sims V. Bank of Commerce & 
Trust Co., 14 Tenn.App 672—Mad¬ 
dox V. Cone, 1 Tenn.App. 634—Ab¬ 
bott V. Ledbetter, 1 Tenn.App. 458 
—Brown v Travelers Ins. Co., 1 
Tenn App. 413—Whitfield v. Love¬ 
less, 1 Tenn App. 377—C. D. Kenny 
Co. V. Williams, 1 Tenn App. 134— 
Stacy V. Keller, 1 Tenn.App. 80— 
Citty V. Miller, 1 Tenn.App. 1. 

Tex—Barker v Coastal Builders, 271 
SW2d 798, 163 Tex. 640—Curry 
V. Curry, 270 S W 2d 208, 153 Tex 
421—Socony-Vacuum Oil Co v Ad- 
erhold, 240 S W.2d 761, 160 Tex 292 
—Smith V. Henger, 226 SW.2d 425, 
148 Tex. 466, 20 A.L R 2d 853— 
Najera v. Great Atlantic & Pacific 
Tea Co, 207 S.W 2d 365, 146 Tex 
367—Schwelzer v Adcock, 194 S.W. 
2d 649, 146 Tex 64—Edmiston v. 
Texas & N. O R. Co, 138 S W 2d 
626, 136 Tex. 67—Pegues v. Dll- 
worth, 132 S.W.2d 582, 134 Tex. 
169—Klrksey v Southern Traction 
Co, 217 SW 1.39. 110 Tex 190 

Buchanan v. Davis, Com.App, 16 
S.W 2d 662—Malley v. Union In¬ 
demnity Co, Com.App., 12 SW2d 
1002—West Lumber Co. v. Smith, 
Com App , 292 S W. 1103—Texas 

Employers’ Ins Ass’n v. Herring, 
Com App , 280 S W. 740—Dickson 

V Kilgore State Bank, Com App, 
257 S W 867—Lancaster v. Brow¬ 
der, Com App , 256 S.W. 905—Bar¬ 
ron V. Houston E. & W T. Ry Co., 
Com App, 249 S.W 826—Briscoe 

V Bright’s Adm’r, Com.App, 231 
S.W. 1082. 

Simpson v. McCain, CIv.App., 295 
S W 2d 268, error refused no re¬ 
versible error—ICT Ins. Co. v 
Gunn, CIv.App., 294 S W 2d 436, er¬ 
ror refused no reversible error— 
Valentine v Colley, Civ App, 294 
SW.2d 308—Parr v Herndon, Civ. 
App., 294 SW.2d 162, error refused 
no reversible error—Gandy v 
State, Civ.App., 293 S.W.2d 634, 
error refused no reversible error— 
Moser v. John F Buckner & Sons, 
Civ.App, 292 S W.2d 668, error re¬ 
fused no reversible error—Jones 

V Bllderback, Civ.App., 290 SW 
2d 680—Alexander v. Appell Drill¬ 
ing Co., Civ App., 290 SW2d 377, 
error refused no reversible error— 
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Thompson v. Gibson, 290 S.W.2d 
806. reversed on other grounds, 
Sup., 298 S.W.2d 97—Thompson v. 
Bob Tankersley Produce Co., Civ. 
App., 289 S.W.2d 840, error refused 
no reversible error—Holt v. City 
of San Marcos, Civ.App., 288 S.W. 
2d 802, error refused no reversible 
error—^Walton v. Luther Transfer 
& Storage Co., Civ.App., 286 S.W. 
2d 280, affirmed, Sup., 296 S.W.2d 
750—Hassell v. Pruner, Civ.App., 
286 S.W.2d 266, error refused no 
reversible error—Oreenwade v. 
Bledsoe. Civ App., 282 S W.2d 76, 
error refused no reversible error— 
Dallas Ry. & Terminal Co. v Tuck¬ 
er, Civ.App., 280 S.W.2d 600, error 
refused no reversible error—^Watts 

V. Dallas Ry. & Terminal Co., Civ. 
App., 279 S.W.2d 400, error refused 
no reversible error—Porter v. Pur- 
year, Civ.App., 278 S.W.2d 595, er¬ 
ror refused no reversible error— 
Hamill v. Burleson, Civ.App., 278 
S.W.2d 671, error refused no re¬ 
versible error—Dallas Ry. & Ter¬ 
minal Co. v. Bosher, Civ.App., 278 
S.W. 2d 367, error refused no re¬ 
versible error—Lail v. Hankla, Civ 
App., 276 SW.2d 340, error refused 
no reversible error—Texas & P. 
Ry. Co. V. Midkiif, Civ App., 275 S. 

W. 2d 841—Williams v. Roney, Civ. 
App , 276 S W 2d 637, error refused 
no reversible error—Johnson-Samp- 
son Const. Co. v. W & W Water¬ 
proofing Co., Civ.App., 274 S W.2d 
926, error refused no reversible er¬ 
ror—Rutowsky v. Mueller, Civ. 
App., 274 SW,2d 862—Thomason 

V. Ulmer, Civ.App., 274 SW.2d 103 
—Griffin V. Camp, Civ.App., 272 S. 
W 2d 129, error refused no reversi¬ 
ble error—Griffin v. Griffin, Civ 
App , 271 S W 2d 714—Alamo Motor 
Lines V Maldonado, Civ.App., 271 
S.W.2d 693, error refused no re¬ 
versible error—Michalak v. Dzer- 
zanowski, Civ.App, 270 SW.2d 276 
—Allen V. De Winne, Civ.App , 268 
S.W.2d 677, modified on other 
grounds De Winne v. Allen, 277 S. 

W. 2d 96, 164 Tex. 316—Rice v 
Thompson, Civ.App., 268 S.W.2d 
481, error refused no reversible 
error—Dunn v. Deussen, Civ.App, 
268 S W.2d 266, error refused no 
reversible error—Truelove v. True- 
love, Civ.App., 266 S.W.2d 491, er¬ 
ror refused—Winkler v. Craven. 
Civ.App., 265 S.W.2d 191, error re¬ 
fused no reversible error—Texas 
Employers' Ins. Ass’n v. Etheredge, 
Civ.App., 263 S.W.2d 816, reversed 
on other grounds 272 S.W.2d 869, 
164 Tex. 1—Dickens v. Dickens. 
Civ.App., 262 S.W.2d 796, error re¬ 
fused no reversible error—Borho 
v. Austin Laundry & Dry Clean¬ 
ing Co., Clv.App., 260 SW.2d 110, 
error refused no reversible error— 
Alamo Cas. Co. v. Stephens, Civ. 
App., 269 S.W.2d 729, error refused 
no reversible error—Texas Emp. 
Ins. Ass’n V. Rollins, Civ. App., 267 


S.W.2d 851—Williams v. Young. 
Clv.App., 257 S.W.2d 842, error re¬ 
fused no reversible error—Smith 

V. Smith. Civ.App.. 267 S.W.2d 336, 

error refused no reversible error 
—Pharr v. Coldeway, Clv.App., 266 
S W.2d 917—San Antonio Hermann 
Sons Home Ass'n v. Harvey, Civ 
App., 256 S.W.2d 906, error refused 
no reversible error—Amberson v. 
Horton, Civ.App., 266 SW.2d 680, 
error refused no reversible error— 
Abbott V. City of Granbury, Civ. 
App., 262 S.W.2d 231, error refused 
no reversible error—Granberry v. 
Dallas. Civ.App., 260 S.W 2d 643. 
error refused no reversible error— 
Texas Elec. Service Co. v. Holt, 
Civ.App., 249 S.W.2d 662, error re¬ 
fused no reversible error—Daniel 
v. Watson, Clv.App., 249 S.W.2d 
281—Union City Transfer v. Adams. 
248 S W.2d 266, Civ App , error re¬ 
fused no reversible error, certio¬ 
rari denied 73 S Ct. 334, 344 U S 
912, 97 L.Ed. 703—Ealand-Wood 

Lumber Co. v. Bronson-Morgan, 
Civ.App., 246 S.W.2d 493, manda¬ 
mus overruled—^Associated Emp. 
Lloyds V. Gibson, Civ.App., 245 S 
W 2d 738, error dismissed—Anchor 
Cas. Co. V. Beeler, Civ.App., 246 S 

W. 2d 303, error refused no reversi¬ 
ble error—Dallas Ry. & Terminal 
Co V. Bailey, Civ App, 246 S.W 2d 
276, reversed on other grounds 250 
SW.2d 379, 151 Tex. 369—Edgar 
V. Schmidt. Civ.App, 243 S.W.2d 
414—Crow V Payne, Civ.App , 242 
S.W.2d 824—Hughes v. McClatchy, 
Clv.App , 242 S.W.2d 799, error re¬ 
fused no reversible error—Smith 

V. American Fire & Cas Co., Civ. 

App. 242 SW2d 448—Hughes v. 
Belman. Civ App, 239 S W 2d 717, 
error refused no reversible error 
—H. L. Butler & Son v. Walpole, 
Civ.App., 239 S.W.2d 663, error re¬ 
fused no reversible error—Blake 
v Rogers, Civ App, 237 S W 2d 

457, reversed on other grounds 
Rogers v. Blake, 240 SW.2d 1001, 
160 Tex. 373—Southwest Stone Co. 
v. Symons, Civ App., 237 S W.2d 
380, error refused no reversible 
error—Martin v. Texas & N. O. R 
Co., Clv.App , 236 S W 2d 667, error 
refused—Blassinggame v. Lone Star 
Gas Co, Civ App., 236 SW.2d 626 
—Gager v. Reeves, Clv.App, 236 S. 

W. 2d 688, error refused no reversi¬ 
ble error—Tripp v. Watson, Civ. 
App., 236 S.W 2d 677, error refused 
no reversible error—Pullen v. Russ, 
Civ App., 226 SW.2d 876, error re¬ 
fused no reversible error—Brown 

V. Dallas Ry. & Terminal Co., Civ. 
App., 226 S.W.2d 136, error refused 
—Smith v. Smith, Civ.App., 226 S. 

W. 2d 1001—Barry v. Patterson, Civ. 
App., 226 S.W.2d 864—Ragan v. 
Mosher, Clv.App., 225 S.W.2d 438 
—Sprlngall v. Fredericksburg Hos¬ 
pital & Clinic, Civ.App., 226 S.W.2d 
232—Thompson v. Sistl, Civ.App., 
224 6.W.2d 600, affirmed 229 S.W. 
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2d 610, 149 Tex. 189 —Stelnke v. 
Schmid, Clv.App., 223 S.W.2d 965 
—Commonwealth Cas. & Ins. Co. 
V. Laurence, Clv.App., 223 S.W.2d 
337—Perry v. Long, Civ.App., 222' 
S.W.2d 460, error refused—Yar¬ 
brough’s. Inc. V. McNabb, Civ.App,, 
222 S.W.2d 274, error refused no- 
reversible error—Fisher v. Leach, 
Clv.App., 221 S.W.2d 384, error re¬ 
fused no reversible error—Brown¬ 
ing V. Nesting, Clv.App., 219 S.W. 
2d 712, error refused no reversi¬ 
ble error—First Baptist Church of 
San Marcos, Colored, v. Giles, Civ. 
App., 219 S.W.2d 498, error refused 
no reversible error—Meadolake 
Foods v. Estes, Civ.App., 218 S.W. 
2d 862, error refused 219 S W 2d 
441, 148 Tex. 13—Little Rock Fur¬ 
niture Mfg. Co. V. Dunn, Civ.App., 
218 S.W.2d 627, affirmed 222 S W. 
2d 986, 148 Tex 197—Williams v. 
Texas Emp. Ins. As.s’n, Civ App, 
218 S.W.2d 482, error refused no 
reversible error—Chesshir v. Nall, 
Civ.App., 218 S W 2d 248, error re¬ 
fused no reversible error—Texas 
United Life & Cas Co. v. Parrish, 
Civ.App., 217 SW2d 691, error dis¬ 
missed—Texon Drilling Co v El- 
liff, Civ.App, 216 S.W 2d 824, er¬ 
ror refused no reversible error— 
National Life & Acc Ins Co v 
Leverett, Civ App , 215 S W 2d 939, 
error dismissed—Loughry v Hodg¬ 
es, Civ App, 215 S.W.2d 669, error 
refused no reversible error—Goree 

V. Hansen, Civ App, 214 S W 2d 
824—Whitten v. Dethloff, Civ App, 
214 SW2d 480—Brown v. Kelley, 
Civ.App., 212 S.W 2d 834—Green- 
spun V. Greenspun, Civ App, 211 

5 W.2d 977, error refused no re¬ 
versible error—McLean v McCol¬ 
lum, Civ App, 209 S W 2d 969, er¬ 
ror refused no reversible error— 
Blakeley v. Fresno Oil Co, Civ. 
App., 208 SW2d 902—Keller v. 
Miller, Civ.App., 207 S W 2d 684, 
error refused no reversible error— 
Edwards v. Strong, Civ App, 207 
S.W.2d 656, affirmed as reformed 
213 SW.2d 979, 147 Tex 155—Er¬ 
win V. Welborn, Civ App , 207 S W 
2d 124, error refused no reversible 
error—Mitchell v. Davis, Civ App , 
206 S.W 2d 812, 12 A L.R 2d 1042, 
error refused—American Cas & 
Life Co. V. Gueringer, Civ App, 
206 S.W 2d 423—W. U. Tel. Co v. 
Coker, Civ.App., 202 S.W 2d 710, 
reversed on other grounds 204 S W. 
2d 977, 146 Tex 190—American Cas. 

6 Life Co. V. McCuistion, Civ App, 
202 S.W.2d 474, error refused no re¬ 
versible error—Thompson v. Clem¬ 
ent, Clv.App, 202 S.W.2d 341, er¬ 
ror refused no reversible error— 
Nowlin V. Denton County, Civ. 
App., 200 S.W.2d 866—Henwood v. 
Neal, Civ.App., 198 S.W.2d 126— 
Howard v. Sears, Civ.App., 196 S. 

W. 2d 106—Quinn v. Wllkorson, Civ. 
App., 196 S.W.2d 399—Benefit A.ss'n 
of By. Emp. v. O'Gorman, Civ.App, 
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195 S.W.2d 215, error refused no re¬ 
versible error—Greenspun v. Green- 
spun, Clv.App., 194 S.W.2d 134, af- 
rflrmed 198 S.W.2d 82, 146 Tex. 374— 
International Broth, of Boiler Mak¬ 
ers V. Rodrisruez, Clv.App., 193 S.W. 
2d 835, error dismissed—Great Am. 
Life Ins. Co. v. Bearing, Civ.App., 
193 S.W 2d 250, error refused no 
reversible error—City of Houston 

V. Cundiff, Clv.App., 191 S.W.2d 183, 
•error refused no reversible error— 
Elder v. Panhandle Stages Shuttle 
Service. Clv.App., 189 S.W.2d 762, 
affirmed 193 S W. 170, 144 Tex. 638 
—Gamblll v. Snow, Civ.App., 189 
.SW.2d 33, refused for want of 
merit—Barrick v. Gillette, Civ. 
App, 187 S.W.2d 683, refused for 
want of merit—Texas Prudential 
Ins. Co. V Knighten, Civ.App., 186 
S W 2d 843—Chapman v. Evans, 

•Civ App. 186 S.W 2d 827, refused 
for want of merit—Adamson v. 
Burgle, Clv.App., 186 S.W.2d 388, 
refused for want of merit—Morten- 
sen V. Mortensen, Civ App., 186 S. 

W. 2d 297—Texas & N. O. R. Co. 
V KrasofC, Civ App., 186 SW.2d 
289, reversed on other grounds 191 
.SW.2d 1. 144 Tex. 436—Gillette 
Motor Transport Co. v Whitfield, 
Civ App, 186 SW2d 90. refused 
for want of merit—Walker-Smith 
Co V. Whaley, Clv.App., 185 SW2d 
•€14. error refused—Polasek v. 
Gaines Bros, (Mv App , 185 S.W.2d 
609—Texas & P By. Co. v. Riley, 
Civ App, 183 .SW.2d 993, error re¬ 
fused, c<‘rtiorarl denied 65 S Ct. 
1414. 325 US 873, 89 L Ed. 1991— 
Stovall V Whatley, Civ.App., 183 
S W 2d 672-Glenn V Glenn, Civ. 
App, 183 SW2d 231—Rayburn v. 
Giles, Civ App. 182 S W 2d 9, er¬ 
ror refused—Caver v I.ilverman, 
Civ App, 180 SW2d 448, affirmed 
185 SW2d 417, 143 Tex. 359—Ow¬ 
ens V Row, Civ App, 178 SW2d 
144—I’^niversal Life & Accident 
Ins Co v Beaty. Civ.App, 177 S 
W 2d 24 4—Burchfield v. Tanner, 
Civ App, 175 S W 2d 756, reversed 
on other grounds 178 S W.2d 681, 
142 Tex 404—Pardee v. Universal 
Life Ins Co, (MvApp., 170 S W.2d 
852—Western Casualty & Surety 
Co. V. Mueller, Civ.App., 169 S.W. 
2d 223, error refused—State v. 
Malone, Civ App., 168 S.W.2d 292, 
error refused—Ewing v. Moran, 
Civ.App., 166 S W.2d 760—^Western 
Gulf Petroleum Corporation v. 
Frazier Jelke & Co., Clv.App., 163 
S.W.2d 860, error refused—Thomp¬ 
son V. Erlsman, Civ.App., 157 S. 
W.2d 439, affirmed 167 S W 2d 731, 
140 Tex. 361—Hart v. Greis, Civ. 
App., 155 S.W.2d 997, error re¬ 
fused—Texas Pac. Coal & Oil Co. 
v. Wells, Civ App., 151 S.W.2d 937, 
affirmed, 164 S.W.2d 660, 140 Tex. 
2—Houston Fire & Casualty Iiis. 
Co. V. Blber, Civ App., 146 S.W.fed 
442, error dismissed, judgment cor¬ 
rect —Norris Bros, v, Mftttinson, 
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Civ.App., 146 S.W.2d 204—Wright 

V. Matthews, Clv.App., 144 S.W.2d 
367, error dismissed, judgment cor¬ 
rect—Barksdale v. Dobbins, Civ. 
App., 141 S.W.2d 1036, error refused 
—^Noska V. Mills. Clv.App., 141 S 

W. 2d 429—Southern Underwriters 
V. Jones. Civ.App., 137 S.W.2d 62, 
error dismissed, judgment correct 
—Jefferson Standard Life Ins Co 

V. Toung, Clv.App., 136 S.W. 2d 
1040, error refused—Elastern Iron 
& Metal Co. v. McMorrough, Civ. 
App., 136 S.W.2d 760—Holt v. Col¬ 
lins, Clv.App., 131 SW.2d 813, er¬ 
ror dismissed, judgment correct— 
Keltner v. Glenn, Clv.App., 130 S. 

W. 2d 452, error dismissed, judg¬ 
ment correct—Felts v. Whitaker. 
Clv.App, 129 SW.2d 682, affirmed 
166 S.W.2d 604, 137 Tex. 578— 
Sherman v. Sipper, Clv.App., 129 
S.W 2d 468, reversed on other 
grounds 152 SW.2d 319, 137 Tex. 
86, 137 A.L.R. 263—International- 
Great Northern R Co. v. Acker, 
Civ.App., 128 S.W 2d 606, error 
dismissed, judgment correct— 
Flores v. De Galvan, Clv.App., 127 
SW.2d 305, error dismissed, judg¬ 
ment correct—Burton-Lingo Co. v. 
Morton, Civ App, 126 S W.2d 727, 
affirmed 150 SW2d 239, 136 Tex. 
263—Lehman v. Barry. Civ App, 
126 S.W.2d 499, error dismissed, 
judgment correct—Michels v. 
Crouch, Civ.App, 122 S W 2d 211— 
Larnce v. Massachusetts Bonding 
& Ins. Co, CivApp.. 121 SW.2d 
392, error dismissed—Burks v. Dal¬ 
las Ry. & Terminal Co, CivApp., 
116 SW.2d 884—Texas & N O R 
Co. V. Levison, Civ.App., 114 S W. 
2d 402—Lov Vom v. Wilkinson, 
Civ.App. 112 SW2d 749—Hamil¬ 
ton v Perry, Clv.App , 109 S W.2d 
1142—Southern Underwriters v 
Girard, Civ.App. 107 S W 2d 776— 
Merritt v. Pheenix Refining Co, 
Civ.App., 103 SW.2d 415—Four 
States Grocery Co. v. Gray, Civ. 
App , 97 S W 2d 355, error dismiss¬ 
ed—Texas Employers Ins. Ass'n 

V. Little, Civ.App, 96 S W 2d 677, 
error dismissed—Schroeder v. 
Whisenant. CivApp.. 93 S.W.2d 571 
—Quanah, A. & P. Ry. Co. v. Eblen, 
Civ.App., 87 S.W.2d 640—Michael- 
son v. Green, Civ.App., 85 S.W.2d 
1116, error dismissed—Texas & N. 
O. R. Co. V. Cortez, Civ App., 86 S 

W. 2d 310, error refused—Micrs v. 
Del Rio Bank & Trust Co., Civ 
App, 67 S,W.2d 1071—Texas In¬ 
demnity Ins Co. V. Perdue, Civ. 
App., 64 S.W.2d 386—Mills v. 
Browning, Civ.App, 69 S W.2d 219 
—Hamilton v. Maroney, Civ App , 
67 SW.2d 1126—Holt v. Wilson, 
Civ.App., 66 SW.2d 680—Rape v. 
Giardner, CivApp,, 64 SW.2d 694— 
Texas & N. O. R. Co. v. Warden, 
Clv.App., 49 S.W.2d 486, reversed 
on other grounds, Com.App , 78 S. 
W.2d 164—San Antonio Machine & 
Supply Co. V. Klnard, Civ.App., 47 
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S.W. 2d 877—Stamper v. Scholtz, 
Civ.App., 29 S.W.2d 883—Texas & 
N. O. R. Co. V. Bell, Clv.App., 28 
S.W.2d 863—Brooks v. Mitchell. 
Clv.App., 27 S.W.2d 371—Texas & 
P. Ry. Co. V. Baldwin. Clv.App., 26 
S.W.2d 969, affirmed, Com.App., 44 
S.W.2d 909, certiorari denied 63 S 
Ct. 11, 287 U.S. 606, 77 L Ed. 627 
—Gulf Refining Co v. Youngblood, 
Clv.App., 23 S.W.2d 622—Federal 
Surety Co. v. Scott, Clv.App., 22 
SW.2d 167—Houston E. & W. T 
Ry. Co. V. Sherman, Civ.App., 10 
S.W 2d 243, reversed on other 
grounds, Com.App., 42 SW.2d 241— 
Willis V Neches Canal Co., Clv. 
App., 7 S W.2d 184, affirmed, Com. 
App, 16 S.W.2d 266—American 
Nat. Ins. Co. v. Bailey, Civ App., 3 
S.W.2d 639—^Employers’ Indemnity 
Corporation v. Southwest Nat. 
Bank, Civ.App, 299 S.W 676—Rob¬ 
erts V. Fowler, Civ.App, 297 S.W. 
339—Employers’ Liability Assur 
Corporation v. Williams, Clv App., 
293 S.W. 210—St. Louis Southwest¬ 
ern Ry. Co. of Texas v Bishop. 
CivApp., 291 S.W. 343—Chapman 

V. Ellis, Civ.App , 289 S W. 189— 
Texas & P. Ry Co. v Ray, Clv. 
App., 287 S.W. 91—Danclger v. 
Smith. Civ App., 286 S.W. 633, error 
refused 289 S.W. 679, 116 Tex. 269 
and certiorari granted 47 S.Ct. 765. 
274 US 733. 71 L Ed 1330, and 
affirmed 48 S.Ct. 344, 276 U.S. 642, 
72 LEd. 691—Halle v. Smith, Clv. 
App.. 286 S.W. 343—Moore v. Por¬ 
ter, Civ.App. 281 SW 232—Harris 
V Phillips, CivApp., 280 S.W 895— 
Proctor V. Miller, Civ.App., 273 S 

W. 327—City Nat. Bank v Plgott. 

Civ.App., 270 S.W. 234—Galveston, 
H. & S. A. Ry. Co v Tapley. Civ 
App, 268 S W. 491—St. Louis 
Southwestern Ry. Co. v Bulce, Clv. 
App, 262 SW 558, reversed on 
other grounds, Com App , 276 S.W. 
996—Schaff V. Copass, Civ App., 262 
SW. 234—Beaumont, S L. & W. 
Ry. Co. V. Sterling, Clv App, 260 
S W. 320—Eddingston v. Acorn, 
Civ.App., 259 S.W. 948—American 
Nat. Ins. Co v. Walker, Civ.App, 
256 S.W. 960—Denton Milling Co 
V. Blewett, Clv.App., 254 S W. 236. 
error denied 278 S W. 1114, 114 Tex 
582—Davis v. Kirklen, Civ.App, 
263 S W. 330—Texas Electric Ry 
V. Whitmore, Civ.App, 222 S.W. 

644, dismissed for want of juris¬ 
diction—Neill V. Pryor, Civ.App., 
222 S.W. 296—Modern Woodmen of 
America v. Atcheson, CivApp., 219 
SW. 537, dismissed for want of ju¬ 
risdiction—Texas Power & Light 
Co. V. Bristow. Civ.App., 213 S.W. 
702, error refused—Hollis Cotton 
Oil, Light & Ice Co. v. Marrs & 
Lake, Civ.App., 207 S.W. 367, error 
refused—Houston Oil Co. of Texas 
V. Holland, Civ.App., 196 S W. 668. 
reversed on other grounds, Com 
App., 222 S.W. 646—Hodde v. Ma¬ 
lone Real Estate Co*i Civ.App., 196 
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S.W. 347, error refused—J. 1. Case 
Threshing Mach. Co. v. Rachal, 
Civ.App., 194 S.W. 418, error re¬ 
fused—Swearinren v. Swearingren, 
Civ.App., 193 S.W. 442. error re¬ 
fused—^Wlck V. McLennan, Civ. 
App., 186 S.W. 847—Lofland v. 
Greenwood, Civ.App, 181 S W. B17 
—Ft. Worth & D. C. Ry. Co. v. Al¬ 
corn, Civ.App., 178 S.W. 883. 

Utah.—Jensen v. Mower, 294 P.2d 
683, 4 Utah 2d 336—Taylor v. Web¬ 
er County. 293 P.2d 926, 4 Utah 2d 
328—Coombs v. Perry, 275 P.2d 
680, 2 Utah 2d 381—Nasner v. Bur¬ 
ton, 272 P.2d 163, 2 Utah 2d 236— 
Wilson v. Oldroyd, 267 P.2d 769. 1 
Utah 2d 362—Roche v. Zee, 264 P. 
2d 855, 1 Utah 2d 193—Hillyard v. 
Utah By-Products Co., 263 P.2d 
287, 1 Utah 2d 143—Watkins v. 
Utah Poultry & Farmers Co-opera¬ 
tive. 261 P.2d 663, 122 Utah 469— 
Great Am. Indem. Co. v Berryessa, 
248 P.2d 367, 122 Utah 243—Toom- 
er’s Estate v. Union Pac. R Co., 
239 P.2d 163, 121 Utah 37—Morris 
V. Russell, 236 P.2d 461, 120 Utah 
645, 26 A.L.R.2d 947—Farrington 
V. Granite State Fire Ins. Co. of 
Portsmouth, 232 P 2d 764, 120 Utah 
109—Hawaiian Equipment Co. v. 
Eimco Corp., 207 P 2d 794, 116 Utah 
690—Schlatter v. McCarthy, 196 P 
2d 968, 113 Utah 543, rehearing de¬ 
nied 198 P2d 473, 113 Utah 660— 
Fudge V. Downing, 27 P 2d 33, 83 
Utah 101—Wlnegar v. Oregon 
Short Line R. Co., 298 P 948, 77 
Utah 594—Berg v Otis Elevator 
Co.. 231 P. 832, 64 Utah 618—Mc¬ 
Laughlin V. Chief Consol Mining 
Co., 220 P. 726, 62 Utah 632. 

Vt—Bressett v. O’Hara, 70 A 2d 238, 
116 Vt. 118—Reid v. Abbiati, 32 A 
2d 133, 113 Vt. 233—Kerin v. 

Coates, 28 A.2d 382, 112 Vt. 466— 
Smith V. Badlam, 22 A.2d 161, 112 
Vt. 143—Hastings v. Murray, 20 
A.2d 107, 112 Vt. 37—Meyette v. 
Canadian Pac. Ry Co., 6 A.2d 33, 
110 Vt. 345—Wagner v. Village of 
Waterbury, 196 A. 746, 109 Vt. 368 
—Sebecal v. Bleau, 189 A. 139. 108 
Vt. 486—Healy v. Moore, 187 A. 
679, 108 Vt. 324, followed in 187 A 
692, 108 Vt. 361—Johnson v. Burke, 
183 A 495, 108 Vt, 164—Beattie v 
Parkhurst. 163 A. 689, 106 Vt 91— 
Williams v. Marini, 162 A. 796, 105 
Vt. 11—McSweeney v. Dorn, 158 
A 88. 104 Vt. 110—Woodhouse v. 
Woodhouse, 130 A. 768, 99 Vt. 91— 
Sharby v. Town of Fletcher, 127 A 
300, 98 Vt. 273. 

Va—Brown v. Vinson, 96 S.E 2d 188, 
198 Va 496—Harvey v. Chesapeake 
& Potomac Tel. Co. of Va, 93 S.E. 
2d 309, 198 Va. 213—Ketchmark v. 
Lindauer, 92 S.E.2d 286, 198 Va. 42 
—Read V. Daniel. 91 S.E.2d 400, 197 
Va. 863—Hall v. Miles, 90 S.E.2d 
815, 197 Va. 644—Humphreys v. 
Baird, 90 S.E.2d 796, 197 Va. 667— 
Spence v. Miller, 90 S.E.2d 131, 197 
Va. 477—Hodges Manor Corp. v. 


Mayflower Park Corp., 89 S.E.2d 
69, 197 Va. 344—Olds v. Wood, 86 
S.E.2d 32, 196 Va. 960--GaFat v. 
Oberchaln. 85 S.E.2d 207, 196 Va 
664—Daniels v. C. I. Whitten 
Transfer Co., 84 S.E.2d 628, 196 Va. 
637—Hershman v. Payne, 83 S.E. 
2d 418, 196 Va. 241—Morton Marks 
& Sons. Inc. v. Hill-Chase Steel 
Co. of Md., 83 S.E.2d 366, 196 Va. 
268—^Atlantic Rural Exposition. 
Inc. v. Fagan. 77 S.E.2d 368, 196 
Va. 13. 37 A.L.R.2d 378—Swersky 
V, Higgins, 76 S.W.2d 200, 194 Va. 
983—Gilley v. Union Life Ins. Co . 
76 S.E 2d 166, 194 Va. 966—Riddle 
V. Barksdale. 76 8.E.2d 607, 194 Va 
766—Laubach v. Howell. 74 S.E.2d 
794, 194 Va. 670—Kidd v. Little, 74 
S.E.2d 787, 194 Va 692—Northern 
Va. Power Co. v. Bailey, 73 S.E.2d 
426, 194 Va 464—Hebner v. Sulli¬ 
van, 72 S.E 2d 689, 194 Va. 269— 
Painter v. Lingon, 71 S.E.2d 365. 
193 Va. 840—Pioneer Const. Co. v. 
Hambrlck. 70 S.E.2d 802, 193 Va. 
686—McDowell, by Gravatt, v. 
Dye. 69 S.E 2d 459, 193 Va 390— 
Clayton v. Taylor, 69 S E.2d 424. 
193 Va 666—Danville & W. Ry. Co. 
V. Chattin, 64 S E 2d 748, 192 Va. 
216—Spicer v. Spicer, 63 S.E.2d 
773, 192 Va. 105—Lloyd v. An¬ 
drews, 63 S.E.2d 734, 192 Va. 41— 
Southern Ry Co. v. Mays, 63 S E. 
2d 720, 192 Va 68, certiorari denied 
Maya v. Southern Ry. Co., 72 S Ct 
60, 342 US. 836, 96 L Ed. 632— 
Town of Grundy v Goff, 60 S E 2d 
273, 191 Va. 148—Provident Life & 
Acc. Ins. Co. V. Walker, 69 S.W 2d 
126, 190 Va. 1016—Esso Standard 
Oil Co V. Stewart, 69 S.E 2d 67, 
190 Va. 949, 18 A.L.R.2d 1319— 
Southern Stevedoring Corp. v. 
Harris, 68 S.E.2d 302, 190 Va. 628 
—Hinton v. Gallagher, 57 S E.2d 
131, 190 Va. 421—Virginia Transit 
Co. V. James, 49 S.E.2d 285, 188 
Va. 136—Burruss v. Suddith, 47 S 
E.2d 646, 187 Va. 473—Cape 

Charles Flying Service v. Notting¬ 
ham, 47 S.E.2d 540, 187 Va. 444— 
Gary v. Artist, 43 S.E 2d 833, 186 
Va 616—Gallagher v Stathis, 43 
SE.2d 33, 186 Va 444—Virginia 
Stage Lines v. Duff, 39 S.E.2d 634, 
185 Va. 692—Southern Ry. Co. v. 
Jefferson, 38 S.E 2d 334, 186 Va 
384—Mutual Benefit Health & Acc. 
Ass’n V. Hite, 35 S.E 2d 743, 184 
Va. 614—Cooke v. Griggs, 33 S E 2d 
764, 183 Va. 861—Bott v. Wheeler. 
33 S.E 2d 184, 183 Va. 643—Arling¬ 
ton & Fairfax Motor Transp. Co. v. 
Simmonds, 30 S.E 2d 581, 182 Va. 
796—Sheckler v. Anderson, 29 S. 
E.2d 867, 182 Va. 701—Perdue v. 
Patrick, 29 S.E 2d 371, 182 Va. 398 
—Stillman v. Williams, 27 S.E.2d 
186, 181 Va. 863—American Tobac¬ 
co Co. V. Harrison, 27 S.E.2d 181, 
181 Va. 800— Robs v. Schneider, 27 
S.E.2d 164, 181 Va. 931—Neal v. 
Spencer, 26 S.E.2d 70, 181 Va. 668— 
Walton V. Light. 26 S.E.2d 29, 181 
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Va. 609—Orndorff v. Howell. 26 S.- 
E.2d 827. 181 Va. 883—Wood Tow¬ 
ing Corp. V. West. 23 S.E.2d 789,. 
181 Va. 151—Middlesboro Coca- 
Cola Bottling Works v. Campbell, 
20 S.E.2d 479, 179 Va. 693—Bank 
of America Nat. Trust & Savings 
Ass’n v. McComb, 18 S.E.2d 906. 

179 Va. 812—Selfe v. Fuller, 18 S. 

E.2d 264, 179 Va. 80—Third Buck¬ 
ingham Community v. Anderson. 17 
S.E.2d 483, 178 Va. 478—Myers v. 
Bush, 17 S.E.2d 382, 178 Va. 87& 
-Smith V. Turner, 16 S.W,2d 870, 
178 Va. 172, 136 A.L.R. 1261— 
Schlaln v. Richardson, 12 S.E 2d 
799, 177 Va. 26—John H. Maclin 
Peanut Co. v. Pretlow & Co., 11 
S E.2d 607, 176 Va. 400—Saunders 
V. Hall, 11 S.E.2d 592, 176 Va. 626 
—Oney v. Jamison, 9 S E.2d 846, 
176 Va. 420—Perry v. Dixie Guano. 
Co., 9 S.E 2d 302, 175 Va. 426— 
Yorke v. Cottle, 4 S.E 2d 372. 17a 
Va. 372—State-Planters Bank & 
Trust Co. V. Gans, 200 S.E. 591. 
172 Va. 76—Wynn v. Gandy, 197 
SE. 527, 170 Va. 690—Spence v. 
American Oil Co., 197 S.E. 468, 171 
Va 62. 118 ALR 1120—Chick 

Transit Corp. v. Edenton, 196 S E. 

648. 170 Va. 361—^tna Ins. Co. 
V. Carpenter, 196 S E. 641, 170 Va. 
312—Hawkins v. Sydnor, 196 S.E. 
619, 170 Va. 267—McBride v. First 
Nat Bank, 196 S E. 589, 170 Va 
282—Lawson v. Southwestern Vol¬ 
untary Ass’n, 191 S.E. 648, 168 Va. 
294—Newcomb v. Chesapeake & 
Potomac Telephone Co. of Virginia, 

180 S.E. 338, 164 Va. 395—Safety 
Motor Transit Corporation v. Cun¬ 
ningham, 171 SE. 432, 161 Va 366 
—Atlantic Life Ins. Co. v. Fugate, 
170 SE. 673, 161 Va. 27—Virginia 
Electric & Power Co. v Blunt’s 
Adm’r, 163 S.E. 329, 168 Va. 421— 
Norfolk & W. Ry. Co. v Wellon’s 
TTdm’r, 154 S E. 675, 165 Va. 218 
—Davis V. Powell, 126 S.E 751, 140 
Va. 649, rehearing denied 128 S E. 
242, 142 Va. 711—E. I. Dupont De 
Nemours & Co. v. Taylor, 98 S.E. 
866, 124 Va. 750—Clinchfleld Coal 
Corporation v. Redd, 96 S.E. 836, 
123 Va. 420—^Virginia Ry. & Power 
Co. V. Boltz, 96 SE. 467, 122 Va 

649. 

Wash.—Heggen v. City of Seattle, 
288 P.2d 830, 47 Wash.2d 576— 
Baun V. Lumber and Sawmill 
Workers Union, Local No. 2740 of 
American Federation of Labor, 284 
P.2d 276. 46 Wash.2d 646—Peters 
V. City of Seattle, 266 P.2d 789. 44 
Wash.2d 228—Nawrocki v. Cole, 
249 P.2d 969, 41 Wash 2d 474, 35 A. 
L.R.2d 799—Fleming v. De Witt, 
249 P.2d 776, 41 Wash.2d 454— 
Shiels V. Purfeerst, 235 P.2d 161, 
39 Wash.2d 262—Pasero v. Tacoma 
Transit Co.. 211 P.2d 160, 36 Wash. 
2d 97—Coulos V. Desimone, 208 P. 
2d 106, 34 Wash.2d 87—Sitarek v. 
Montgomery, 203 P.2d 1062, 32 

Wash.2d 794-Knight v. Pang, 201 
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Implied findings of the jury will be deemed suffi- i ly supports the verdict,^® 
ciently supported by the evidence, if it substantial- ] 


P.2d 198, 82 Wash.2d 217~Brown- 
insr Bremerton-Charleston 

Transit Co., 188 P.2d 1005, 28 

Wash.Sd 713—Hegrgem v Humph¬ 
ries Transport, 167 P.2d 432, 24 
Wash. 2d 771—Peterson v. Betts, 
165 P.2d 96, 24 Wash.Sd 876— 
Wooldridge v. Pacific Coast Coal 
Co., 165 P.2d 1001, 22 Wash.2d 314 
—^Miller v. Asbury, 126 P 2d 662, 
13 Wash.2d 633—Keilhamer v. 
West Coast Telephone Co., 118 P.2d 
173, 11 WaBh.2d 24—Simmons v. 
Kalin, 116 P.2d 840, 10 Wash 2d 
409—McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 
Wash. 2d 81—Hynek v. City of Se¬ 
attle, 111 P.2d 247, 7 Wash.2d 386 
-—Rieger v. Kirkland. Ill P.2d 241, 
7 Wash 2d 326—Bremer v. 
Shoultes, 110 P.2d 641. 7 Wash 2d 
604—Read v. School Dlst. No. 211 
of Lewis County, 110 P.2d 179, 7 
Wash 2d 602—American Products 
Co. V. Vlllwock, 109 P.2d 670, 7 
Wash 2d 246. 132 A L.R 1010— 

Scholz V Leuer, 109 P 2d 294. 7 
Wash 2d 76—Crouch v Wyckolf. 
107 P.2d 339, 6 Wash 2d 273— 

Flaumer v. Samuels. 104 P 2d 484, 

4 Wash 2d 609—Eckerson v. Ford's 

Prairie School Dlst. No 11 of Lew¬ 
is County, 101 P 2d 346, 3 Wash 
2d 476—Blessing v Camas Prairie 
R Co, 100 P2d 416. 3 Wash 2d 266 
—Hefner v Pattee, 96 P 2d 683, 1 
Wash 2d 607—Wylie v Stewart, 84 
P2d 1004, 197 Wash 216—Carlson 
V. Whelan, 84 P 2d 1001, 197 Wash, 
104—Perren v Press, 81 P.2d 867, 
196 Wash 14—^Vercruysse v Cas¬ 
cade Laundry Co., 74 P 2d 920, 193 
Wash 184—Lund v. Western Union 
Telegraph Co., 74 P 2d 220, 192 
Wash 679—Gayson v Daugherty, 
66 P 2d 1148, 190 Wash 133— 

KoselefC v Sunset Highway Motor 
Freight Co., 60 P 2d 720, 187 Wash 
642—Stanke v Spokane, C D. & 
P. R Co. 43 P2d 961, 181 Wash. 
472—Scott V. Pacific Power & 
Light Co. 36 P2d 749, 178 Wash 
647—Mitchell v. Roberts. 13 P.2d 
r>7, 169 Wash 702—Parker v. Rob¬ 
erts, 13 P 2d 67, 169 Wash 702— 
Cypert v. Roberts. 13 P.2d 66. 169 
AVash 83—Thompson v. Fiorito, 9 
P2d 789, 167 Wash. 496, affirmed 
12 P2d 1119, 167 Wash 496— 

<''omfort V. Penner, 6 P 2d 604, 166 
Wash. 177—Cross v. Spokane, P & 

5 Ry. Co., 291 P. 336, 168 Wash 
128, 71 A.L.R. 451, certiorari denied 
Spokane, P. & S. R. Co. v. Cross, 
61 S.Ct. 845, 283 U.S. 821, 76 L Ed 
1436—Suprunowskl v. Brown & 
White Cab Co. 262 P 166, 142 
Wash. 66—Stebbins v. Westchester 
Fire Ins. Co. 197 P. 913, 115 Wash 
623—McCreedy v. Fournier, 194 P 
398, 118 Wash. 361—Hoyt v. Halns- 


worth Motor Co., 192 P. 918, 112 
Wash. 440—Coons v. Olympia 
Light & Power Co., 191 P. 769, 111 
Wash. 677—Kelly v. Merritt. 191 P. 
404, 111 Wash. 426—Johnson v. 

North Coast Stevedoring Co., 186 
P. 663, 109 Wash. 236. 

W.Va.—Bower v. Brannon, 90 S E 
2d 342—Stenger v. Hope Natural 
Gas Co., 90 S.E 2d 261—Harper v 
Cook, 82 S.E 2d 427, 139 W.Va. 917 
—Butcher v. Stull, 82 S.E.2d 278 
—Walls V. McKinney, 81 S E 2d 
901, 139 W.Va. 866—Staples v. Left 
Pork Fuel Co., 77 S.E 2d 872, 138 
W.Va. 819—Cunningham v. Park¬ 
ersburg Coca-Cola Bottling Co, 74 
S.E 2d 409. 137 W.Va. 827—Darling 
V. Baltimore & O R. Co, 69 S E 2d 
139, 136 W.Va. 303—Billy v. Pow¬ 
ell. 66 S.E 2d 889, 133 W.Va. 278 
—Stokey v. Norfolk & Western Ry 
Co., 66 S.E.2d 102, 132 W.Va. 771 
—Brown v. De Marie, 46 S.E 2d 
797, 131 W.Va. 264—Enni.s v Braw- 
ley, 41 SE.2d 680, 129 W.Va. 621 
—Divlta V. Atlantic Trucking Co., 
40 S E.2d 824. 129 W.Va. 267— 
Show V. Mount Vernon Farm Dairy 
Products. 37 S B 2d 459. 128 W.Va 
698—Stone v. Rudolph, 32 S.E.2d 
742, 127 WVa. 335—Adkins v 

Raleigh Transit Co., 31 S E 2d 776, 
121 WVa, 131—Nicholas v. Granite 
State Fire Ins. Co, 24 S.E 2d 280. 
126 WVa 349—Wiseman v. Ryan, 
182 SE 670, 116 WVa 526—Da¬ 
vis V Alford. 166 S E 701, 113 W 
Va. 30—Coleman v. Norfolk & W. 
Ry. Co. 131 S.E 563, 100 W.Va 
679—Cohen v. Matz, 116 S E. 712, 
93 WVa 124. 

Wls—Bush V Mahlkuch, 76 N.W 2d 
283. 272 Wls 246—Neinfeldt v 

Schultz. 68 NW2d 462, 269 Wis 
37—Kalish v. Milwaukee & Subur¬ 
ban Transport Corp , 67 N W 2d 

868, 268 Wls. 492—Prenzel v First 
Nat. Ins Co, 66 NW2d 679, 267 
Wls 642—Stevens v. Farmers Mut 
Auto. Ins Co, 66 N.W 2d 668, 268 
Wis. 26—Swanson v Maryland 
Cas Co, 63 NW2d 743. 266 Wls 
367—Smith v. Benjamin. 63 N.AV 2d 
619, 261 Wls 548—Rochester Am 
Ins. Co v. Plumbers Supply Co, 
46 NW.2d 766, 268 Wls 619— 

Nayes v. Milwaukee Electric Ry 
& Light Co., 294 NW. 812, 237 Wls 
141—Rleschl v. Wisconsin Michi¬ 
gan Power Co, 294 N.W. 621, 236 
Wls. 116—Manchuk v Milwaukee 
Electric Ry. & Light Co., 294 N W. 
42. 236 Wls 679—Elkey v. Elkoy, 
290 NW. 627, 234 Wls. 149, motion 
denied 292 N.W. 300, 234 Wls 149 
—McGill V. Baumgart, 288 NW 
799. 233 Wls. 86—Ray v Milwau¬ 
kee Automobile Ins. Co.. Limited. 
Mutual, 283 N.W. 799, 230 Wls. 323 
—Heckel v. Standard Gateway 

1245 


Theater, 281 NW. 640. 229 Wls, 
80—Doherty v. S S Kresge Co., 
278 N.W. 437, 227 Wis. 661—Broth¬ 
ers V. Berg. 264 NW 384, 214 Wis. 
661—Szewczyk v. Milwaukee Elec¬ 
tric Ry. & Light Co.. 247 N.W. 864, 
211 Wis. 266—Humbird Cheese Co. 
V. Prlstad, 242 N.W 158. 208 Wis. 
283—Feller v. Leonard, 239 N.W. 
498, 207 Wls 43—Maoln v Moskin 
Credit Clothing Co, 233 N.W. 679. 
203 Wls. 47—Smith v Clayton 
Const. Co., 206 N W. 67. 189 Wls. 
91—Lange v. Heckel, 176 NW 788, 
171 Wls 69—Lehan v. Chicago & 
N. W. Ry Co, 172 N W. 787, 160 
Wls 327—Natalie v. Chicago & M. 
E. Ry. Co., 149 N.W. 697, 160 Wls. 
683. 

Wyo.—Tompkins v Byrtus, 267 P 2d‘ 
763, 72 Wyo 637—Brevdy v. Sing¬ 
er. 259 P.2d 1087, 71 Wyo 487— 
Chandler v Dugan, 251 P 2d 680, 
70 Wyo 439—Meyer v Culley, 241 
P.2d 87. 69 Wyo. 285—York v. 

North Central Ga.s Co. 237 P.2d 
846, 69 Wyo 98—Johnson v John¬ 
son. 229 P2d 918, 68 Wyo. 61— 
Brown v. Wyoming Butane Gas 
Co, 206 P2d lie, 66 Wyo 67— 
Boatman v Miles, 199 P. 933, 27 
Wyo 481, 26 ALR 864. 

4 C.J. p 773 note 2, p 850 note 60. 
Appeal ohallsaglag refusal to sub¬ 
mit theory 

On appeal from Judgment and ver¬ 
dict for defendant, reviewing court 
ordinarily views evidence in light 
most favorable to defendant, but this 
is not true where plaintiff's appeal 
challenges refusal of trial court to 
submit plaintlfT’s theory of case. 
Utah.—Beckstrom v. Williams, 282 
P 2d 309, 3 Utah 2d 210. 

Terdlot inherently invalid 

Doctrine that all reasonable infer¬ 
ences will be indulged in to support 
rather than defeat verdict does not 
validate a verdict which is inherent¬ 
ly invalid. 

Cal —Oldham v. ^Etna Ins Co., 61 P. 
2d 603, 17 C.A.2d 144 

Where oonllloting inferences may 
reasonably be deduced from the facts 
proved, those must be adopted which 
support the verdict. 

Cal—Arundel v. Turk. 60 P 2d 486. 
16 C.A 2d 293—King v Emerson, 
288 P. 1099, adopted 294 P 768, 110 
C.A. 414. 

Where the material facts are not 
in dispute^ the principle has no ap¬ 
plication. 

Neb —Storz Brewing Co. v. Brown, 
47 N.W.2d 407, 164 Neb. 204. 

78. Cal —Hind v. Oriental Products 
Co. 236 P. 438. 195 C 655 

Baker v. Curtis, 234 P.2d 153, 
105 C.A.2d 668. 
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§ 1562(5). --Interrogatories and Special 

Verdicts 

a. In general 

b. Additional findings by court 

a. In General 

The appellate court will uaually make all reasonable 
presumptions In favor of the correctness of the action of 
the trial court or Jury with respect to interrogatories or 
special verdicts. 

As a general rule if there is nothing to show the 
contrary, the appellate court will make all reason¬ 
able presumptions in favor of the correctness of the 
action of the trial court with respect to interroga¬ 
tories or special issues,and the correctness of the 
jury's answers or findings.®® 

Refusal to submit, A refusal to submit special in¬ 
terrogatories or issues may be presumed to have 
been based on a proper cause, such as a failure to 
make a timely request,®^ or the lack of sufficient 
evidence to justify the submission ;®2 and a party 
complaining of a refusal to submit special issues 
has the burden of showing that he complied with 
all statutory requirements,®2*5 and that a favorable 


answer would have resulted in the desired conclu¬ 
sion.®® In determining what answer the jury might 
have made to a refused interrogatory, it cannot be 
assumed that they would have found a fact in con¬ 
flict with what the record shows they did find in 
response to the questions which the court sub¬ 
mitted.®^ 

Where the evidence is before it, the appellate 
court, in determining whether the lower court erred 
in refusing to submit an issue on the ground that it 
was not raised by the evidence, will consider the 
evidence in the light most favorable to the party 
requesting submission of the issue.®® 

When the court has refused to submit a separate 
and distinct issue of unavoidable accident in a negli¬ 
gence case, no presumption arises from the find¬ 
ing of the jury on affirmative and defensive issues of 
negligence that they might not have found different¬ 
ly on the issue of accident if it had been submitted 
distinctly and separately.®® 

Submission. If it appears that special interroga¬ 
tories or issues were submitted and answered it may 
be presumed, if there is nothing to the contrary, that 


79. Conn —Gipstein v. Klrshen- 
baum, 181 A 463, 120 Conn 697 

Tex—Texas Employers Ins Ass'n 

V. Hevolow, Civ App, 136 SW.2d 
931, error dismissed, judgment cor¬ 
rect—Loving County v Higgin¬ 
botham, Civ App , 115 S W.2d 1110, 
error dismissed—Trevino v South¬ 
land Greyhound Lines, Civ App , 67 
S W 2d 281—Postal Savings & 
Loan Ass'n v. Powell, Clv.App., 47 j 

5 W2d 343 1 

Wis—^Arneson v Buggs, 286 N.W. 

19, 231 Wis. 499—Schworer v. Eln- 
berger, 286 N.W. 14, 232 Wis. 210. 

4 C J. p 774 note 16. 

Za sgiiity the presumption that the 
chancellor knew that the jury’s an¬ 
swers were advisory in equity cases 
is not overcome by a record showing 
that the court “approves” and adopts 
the answers of the jury 
Mo.—Huls V. Lawrence, App., 300 
S.W. 1004. 

AbssBcs of ▼•rdlot in rooord 

Where action was submitted to 
the jury on special Issues, and there 
was no verdict in the record, court of 
civil appeals would presume that 
the jury failed to agree and were 
discharged by the trial court. 

Tex.—Hendricks v. Swift, Civ.App., 
142 S.W.2d 601. 

80. Tex —Associated Indemnity 
Corporation v. Insurors Indemnity 

6 Insurance Co, Civ.App., 163 S. 

W. 2d 533, reversed on other 
grounds 162 S.W.2d 666, 139 Tex. 
286—Martinez v. Pena, Civ.App., 
139 S.W. 2d 337, error dismissed. 


judgment correct—Gillingham v. i 
Timmins, Civ App , 104 S W 2d 116, j 
error dismissed—McConnell v 

Jorns, Civ App, 8.6 S.W.2d 1055, er¬ 
ror dismis.sed—City Nat Bank v 
Pigott, Civ App, 270 S.W. 234— 
Two States Telephone Co. v. Hur¬ 
ley, Civ App, 248 S.W. 424. 

81. Ind —Morris v. Morris, 21 N E 
918, 119 Ind 341 

4 C.J. p 774 note 17. 

82. Minn—State v. Qvale, 230 N.W. 
472, 180 Minn. 580. 

Tex—Van v. Webb, Civ App., 237 S 
W 2d 827, error refused no reversi¬ 
ble error—City of Big Spring v 
Fletcher, Civ.App, 166 S.W.2d 316 
—Hilliard v. Murdock, Civ.App., 20 
SW.2d 1070. 

82.5 Sabmissioa to ooubboI 

(1) Trial court's indorsement of 
word “Refused" on, and signature of, 
written issues filed by defendant for 
submission to jury constituted com¬ 
plete bill of exceptions to refusal 
thereof and created presumption, re¬ 
quired to be overcome by proof, that 
all statutory requirements, includ¬ 
ing submission of such issues to 
plaintiff's counsel, were complied 
with. 

Tex —English v. Blackwood. Civ. 
App, 128 S W 2d 896, error dis¬ 
missed, judgment correct. 

(2) Unless statute providing for 
a bill of exceptions to the refusal of 
the trial judge to give a special in¬ 
struction is substantially followed, 
there is no presumption that require¬ 
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ment of statute as to submission of 
suggested Issues to opposing counsel 
has been met 

Tex—Dunigan Tool & Supply Co. v 
Whipple. Civ App. 136 S.W.2d 947. 
error dismissed, judgment correct 

(3) Whore record showed that a 
special requested issue was present¬ 
ed to trial Judge in limine and that 
exception was taken to his refusal to 
submit issue to Jury, it was conclu¬ 
sively presumed, in absence of prop¬ 
er showing to contrary, that trial 
judge performed his duty by submit¬ 
ting such charge to opposing coun¬ 
sel. 

Tex.—^Workmen’s Loan & Finance 
Co. v. Dunn, Civ.App, 134 S W 2d 
370. 

83. Tex —liaker v Sparks, Civ App , 
234 SW. 1109. 

84. Tex—Lancaster v. Campbell. 
Civ.App. 218 SW. 660. 

85. Tex —Blasberg v. Cockerell, Civ. 
App., 264 SW.2d 1012—Dupree v 
Burlington-Rock Island R Co, Civ 
App., 251 SW.2d 669, error refused 
—Garner v. Prescott, Civ.App , 234 
S.W.2d 704—Blaugrund v. Gish, 
Civ.App., 179 S.W.2d 267, affirmed 
179 SW.2d 266, 142 Tex. 379—-Sur- 
key v. Smith, Civ.App., 136 S.W.2d 
893, error refused—Hudson Ins 
Co. V. McKnight, Civ.App. 58 S W. 
2d 1088—Blanks v. First Nat. 
Bank, Civ.App., 44 S.W. 2d 393— 
Richardson v. W. C. Bowman Lum¬ 
ber Co., Civ.App., 274 S W. 349. 

98. Tex.—Dallas Ry. & Terminal Co 
y. Allea, Civ.App.. 48 S.W.2d 165. 
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they were proper and material, that there was evi¬ 
dence which justified the submission of the issues,®® 
that there was a proper request for submission,®^ 
that other preliminaries were complied with,®® and 
that the submission was in proper form,®i and ac¬ 
companied by correct and proper instructions.®^ A 
party’s satisfaction with special issues submitted will 
be presumed from his failure to offer other is¬ 
sues ;®® and a defendant who fails to request the sub¬ 
mission of an issue after seeking a peremptory 
charge will be presumed to rest his entire defense on 
the refusal to give the peremptory charge,®^ It will 
not be presumed that the manner of submitting im¬ 
material issues influenced the answers to material is¬ 
sues where there was nothing suggestive or in¬ 
flammatory in the manner of their submission ;®5 and 
the reviewing court will assume that, if proper ob¬ 
jection had been made to an inaccurate special is¬ 
sue which was submitted, the trial court would have 
correctly submitted the issue.®® In determining 
whether there was sufficient evidence to justify the 
submission of special issues, the appellate court will 


APPEAL & ERROR § 15€2(5) 

view the evidence in the light most favorable to ap¬ 
pellee.®^ 

Answers or findings. The jury’s answers or find¬ 
ings on special interrogatories or issues are usually 
presumed to be correct,®® and the result of honest 
deductions from the evidence,®® without regard to, 
or knowledge of, the particular facts which had to 
be found to reach an ultimate conclusion in favor 
of one party or the other.i It will not be presumed, 
because the answer to one issue is in disregard of 
the evidence, that the answers to other issues are 
subject to the same objection.® If, however, a spe¬ 
cial finding in favor of plaintiff for the largest item 
of damage claimed is without support in the evi¬ 
dence, it will be assumed that such finding fur¬ 
nished the basis for a substantial part of the dam¬ 
ages awarded by the general verdict for plaintiff, 
and that such award would be excessive with the 
item of damage specially found eliminated.® 

Change or setting aside of answers. In determin¬ 
ing whether the trial court erred in changing or set- 


87. Mont—Sohroeder v. Metropoli¬ 
tan Life Ins Co., 63 P.2d 1016, 103 
Mont 547. 

Tex—DeBusk v. Guffee, Civ App , 171 
SW.2d 194—Robertson v. Snod- 
Jirrass, Civ App, 137 S W 2d 146— 
Guitar Trust Estate v. Keith, Civ. 
App, 27 S W 2d 928, reversed on 
other grrounds. Com App., 45 S W, 
2d 190. 

ravomhle view of evldenoe 

In determining sufficiency of tes¬ 
timony to support answer to special 
issue, party in whose favor answer is 
g:lven is entitled to most favorable 
construction of his testimony con¬ 
sistent with the facts 
Tex.—Rio Grande Nat Life Ins Co 
V Bandy, Civ.App., 110 S.W 2d 
122 

88. NC—Oakley v. Lasater, 89 S.E 
1063. 172 NC. 96 

Tox—Long V. Safety Casualty Co., 
Civ App, 128 S.W 2d 92, reversed 
on other grounds 152 S.W 2d 1102, 
137 Tex 209—English v. Terry, 
Civ.App., 85 S.W 2d 1063, affirmed 
112 SW.2d 446, 130 Tex 632— 

Bracewell v Balentino, Civ.App., 
26 S.W 2d 279. 

raot aMiimed la. Usu* 

In the absence of statement of 
facts, the presumption existed that 
the facts assumed In the submitted 
special issue were established by un¬ 
disputed evidence. 

Tex.—Dennison v. Gilmore, Civ.App., 
71 S.W.2d 642. 

Statute chaaging rule 

However, it has been held that a 
statute, providing that a claim that 
the evidence was insufficient to war¬ 


rant the submission of an issue may 
be made for the first time after the 
verdict regardless of whether the 
submission thereof was requested by 
the complaining party, bars the pre¬ 
sumption that the evidence raised 
the issue submitted to the Jury, even 
in the absence of a statement of 
facts. 

Tex —Lamm v. Drlskell, Civ.App , 68 
SW2d 149. 

89. Tex —La Grone v. Chicago, R. I 
& G. Ry. Co, Civ App., 189 S.W. 
99, error refused. 

4 C.J. p 774 note 16. 

90. Ill.—Towne’s Estate v. Buckley, 
230 Ill App 673. 

Submission to opposing oounsel 

III.—Towne’s Estate v. Buckley, su¬ 
pra. 

91. Tex—McClure v. McClure, Civ. 
App, 228 S.W.2d 362—Kilgore v. 
Hopkins County Levee Improve¬ 
ment Dist. No. 2, Civ.App., 247 S 
W. 326. 

92. Conn —Gipsteln v. Klrshen- 
baurn. 181 A. 463, 120 Conn. 697. 

Tex —Kilgore v. Hopkins County 
Levee Improvement Dist. No. 2, 
Civ App.. 247 SW. 326. , 

4 C.J. p 774 note 15. 

93. Tex,—Richey v. City of San An¬ 
tonio, Civ App.. 217 SW. 214, dis¬ 
missed for want of jurisdiction. 

94. Tex.—General Acc. Fire & Life 
Assur. Corporation v. Butler’s Ice 
Cream Factory, Civ App, 291 SW. 
674, affirmed, Com.App, 6 S.W.2d 
976. 

95. Tex.—Blumrosen v, Burke, Civ. 
App.. 87 S.W.2d 1070, 
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98. Tex—Belzung v Owl Taxi, Civ. 
App, 70 S.W.2d 288. 

97. Tex—Van v. Webb, Civ.App, 
237 S W.2d 827, error refused no 
reversible error—Silbert v Keton, 
Civ.App, 66 SW2d 246—Export¬ 
ers' & Traders' Compress & Ware¬ 
house Co. v. Hemphill, Civ App, 
292 SW 699—St Louis South¬ 
western Ry Co V Gillenwater, 
Civ App, 284 SW 268. affirmed, 
Com.App, 294 S W. 193. 

No question of preponderance or 
oonfllot in evidence is involved in de¬ 
termining whether submission of the 
issue was error. 

Tex —Exporters’ & Traders’ Com¬ 
press & Warehouse Co. v Hemp¬ 
hill, Civ App, 292 SW 599. 

98. Mass.—Maglione v. Penta, 165 
NE 424, 266 Mass 403. 

Tex—City of Fort Worth v Lee. Civ. 
App, 182 S.W 2d 831, affirmed 186 
SW2d 954, 143 Tex. 551, 159 A L. 

R. 125—Phcenlx Assur. Co, Limit¬ 
ed, of London v Shepherd, Civ. 
App, 116 S.W.2d 992, affirmed 137 

S. W.2d 996, 134 Tex. 669 

99. Tex.—Service Life Ins Co. v. 
Miller, Civ App , 271 S W 2d 301, 
error refused no reversible error— 
D & H Truck Line v Laval lee. 
Civ.App , 7 S.W.2d 661. 

Wis.—Boneck v. Herman, 20 N.W 2d 
664, 247 Wis. 692. 

1. Tex—Duron v. Beaumont Iroa 
Works. Com App., 9 S W 2d 1104. 

2. Tex.—Texas & N. O Ry. Co. v. 
Rooks, Com App., 292 S.W 536, re¬ 
hearing denied 293 S W. 554 

3. R.I —Davidson v. Rhode Island 
Co., 100 A. 887. 
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§ 1562(5) APPEAL & ERROR 

ting aside the answer to questions in a special ver¬ 
dict, the appellate court will construe the evidence 
most favorably to the party in whose favor the jury 
found.^ 

Questions unanswered. When the jury have failed 
to answer a portion of the questions submitted to 
them, it will be presumed, in favor of the action 
of the court in rendering judgment on the findings 
made, that the issues embraced in the unanswered 
questions were properly withdrawn from the consid¬ 
eration of the jury, unless it affirmatively appears 
that the evidence on those issues was material and 
conflicting so that a withdrawal would have been 
improper.® Moreover, it will not be assumed that the 
jury would have answered unanswered issues in a 
manner contradictory to the answers made on other 
issues.® Where, however, the jury in a compensa¬ 


tion case have failed to answer a material issue as 
to partial incapacity, it cannot be presumed that 
because they found an issue of total disability in 
favor of the injured employee that they would have 
found the issue of partial incapacity against insur- 
er.7 

Conflict between verdict or findings. Although 
special findings will control over a general verdict 
with which they are absolutely and irreconcilably in 
conflict, as discussed in Trial § 563, yet the appellate 
court will indulge no presumptions in aid of special 
findings as against the general verdict;* but, on 
the contrary, in order to reconcile the two in case 
of apparent conflict, it will indulge in all reasonable 
presumptions in favor of the general, and against the 
special, verdict,* and to this end will presume that 
the general verdict supplies omissions in the special 


4. Wls—^Ebben v. Farmers Mut. 
Auto Ins Co. of Madison. 36 N.W. 
2d 75, 254 Wls 249, 10 A.L. R.2d 895 
—Buckley v. Brooks. 258 N W. 614, 
217 Wls. 287—Bohner v. Great At¬ 
lantic & Pacific Tea Co., 248 N.W. 
421, 211 Wis. 501. 
rallnrs to Iffaora flAding 

Where plaintifts recovered Judg¬ 
ment. court, in appraising contention 
of defendants that the court erred In 
not ignoring a Jury finding, looked 
only to the evidence most favorable 
to the plaintiffs. 

Tex.—Hughes v. Belman, Clv.App., 
239 SW.2d 717, error refused no 
reversible error. 

B. Tex —Trevino v. Southland Grey¬ 
hound Lines, Civ.App., 67 S.W.2d 
281. 

6. Tex —^Levine v. Robertson, Civ. 
App., 164 SW2d 911—^tna Life 
Ins Co. V. Bulgier, Civ.App., 19 S. 
W.2d 821. 

7. Tex—Traders & General Ins. Co. 
V. Patton, Civ.App., 92 S.W.2d 1083, 
error dismissed. 

0. Cal —Farrell v. City of Ontario, 
178 P 740. 39 C.A. 351. 

Ill.—Wicks V Cuneo-Henneberry Co., 
160 NE. 276, 319 Ill. 344. 

Van Meter v. Gurney, 240 Ill. 
App. 166. 

Ind—Armstrong v. Binzer, 199 N.B 
863, 102 Ind.App. 497—Thompson v 
F. W. Woolworth Co., 192 N.E. 893, 
100 Ind App. 386—Bence v. Denbo, 
183 N.E 326, 98 Ind App 52—Lake 
Brie & W. R. Co v. Howarth, 124 
N.E. 687, 73 Ind App. 454, rehearing 
denied 127 N.E. 804, 73 Ind.App. 
454. 

Kan.—Hubbard v. Allen, 215 P.2d 647, 
168 Kan. 696—Leonard v. Kansas 
City Public Service Co., 204 P.2d 
760, 167 Kan. 51—Cooper v. Kansas 
City Public Service Co., 78 P.2d 
1092, 146 Kan. 961. 


N.M —Crocker v. Johnston, 96 P.2d 
214, 43 NM. 469. 

Tex —Houston Oil Co. of Texas v. 

Howard, Com App., 266 S.W. 340. 

4 C.J. p 774 note 19. 

9. Cal —Lowen v. Finnila, 102 P.2d 
520, 16 C2d 602 

Ill.—Packard v. Kennedy, 124 N.E 2d 
66, 4 Ill App 2d 177—Van Meter v. 
Gurney, 240 Ill.App. 166. 

Ind —Lavene v Friedrichs, 116 N.E 
324, 186 Ind. 333, rehearing denied 
116 NE. 421, 186 Ind 333. 

Vockel V. Rhynearson, 197 NE. 
706, 101 Ind.App. 637—Thompson 
V F. W Woolworth Co, 192 NE. 
893, 100 Ind App. 386—Hauch v. 
Fritch. 189 N E. 639, 98 Ind.App. 
429—Flagg V. Russell, 166 NE 672, 
87 Ind App 110—Skelton v. Sche- 
netzky, 144 N.E 144, 82 Ind App 
432—Fostoria Oil Co. v. Gardner, 
124 NE 467. 72 Ind App. 609—In¬ 
dianapolis & Cincinnati Traction 
Co. v. Hardwick, 123 N E. 249, 70 
Ind App 192—Pennsylvania Co v 
Stalker. 119 N E. 163. 67 Ind App 
329—Illinois Car & Mfg. Co v 
Brown, 116 NE. 4, 67 Ind App. 316 
—^Evansville Mt C. A- N Ry. Co. v. 
Scott. 114 N.E. 649, 67 Ind.App. 121 
—Chicago & E. R. Co. v. Biddinger, 
113 NE. 1027, 63 Ind App. 30— 
Baker v. Baltimore & O. S. W. R. 
Co., 112 N.E. 27, 61 Ind.App. 464. 
Iowa.—Fischer v. Hawkeye Stages, 
3^ N.W.2d 284, 240 Iowa 1203. 

Kan.—Lord v. Hercules Powder Co., 
167 P.2d 299. 161 Kan. 268—Cooper 
V. Kansas City Public Service Co., 
73 P.2d 1092, 146 Kan. 961—Cra- 
craft V. Wichita Gas Co., 275 P. 
164, 127 Kan. 741—Lesher v. Car¬ 
bon Coal Co., 272 P. 166, 127 Kan. 
34. 

N.T.—Webster v. M, W. Kellogg Co., 
163 NTS. 800, 168 App.Dlv. 443. 
Tex.—Townsend v. Day, Civ.App., 
224 SW. 283, reversed on other 
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grounds Day v. Townsend, Com 
App., 238 S.W 213. 

4 C.J. p 774 note 20. 

Adverse special findings overcome 
Pacts specially found and adverse 
to the general verdict will be pre¬ 
sumed to have been overcome by 
other proved facts, if such other 
facts might properly have been 
proved under the issues. 

Ind.—Anderson v Hite, 141 N.E. 256, 
80 Ind App. 465. 

Amblgnlty In finding 

Where the meaning of an interpo¬ 
lation in the Jury’s finding is am¬ 
biguous and problematical, it will be 
resolved in support of the verdict, in 
the absence of explanation. 

Tex—San Antonio Machine & Supply 
Co. V. Allen, Civ.App , 279 S W. 493. 
modified on other grounds. Com. 
App., 284 SW. 642. 

Matters presumed proved or found 

(1) It must be assumed, on appeal, 
in favor of a general verdict, as 
against answers to special interroga¬ 
tories, that every supposable fact, 
properly provable under the issues, 
that would in any way tend to sup¬ 
port it was in fact proved. 

Ind.—Indiana Service Corporation v 
Dailey, 169 N.E. 767, 87 Ind App. 6 
—Merchants' Reserve Life Ins. Co 
v. Richardson, 118 N.B 676, 66 Ind. 
App. 667—Lake Erie & W. R. Co. v. 
McConkey, 118 N.E. 24, 62 Ind.App 
447. 

(2) In determining whether denial 
of motion for Judgment on answers 
to special interrogatories notwith¬ 
standing the general verdict was er¬ 
ror, the general verdict must be tak¬ 
en as a finding that the material 
averments of the complaint are true 
Ind.—Cleveland, C., C. & St. L. Ry. 

Co. V. Woodbury Glass Co., 120 N. 
E. 426, 80 Ind.App. 298. 

(3) In determining whether the 
court erred in overruling defendant’s 
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verdict,and will, as far as possible, construe the 
special findings as consistent with the general ver- 
dict.^^ In resolving an apparent conflict between a 
general verdict and special findings, however, the 
appellate court must accept as true the facts special¬ 
ly founds* 

The appellate court will, by any reasonable con¬ 
struction or inference, seek to harmonize or recon¬ 
cile any apparent inconsistency or conflict between 
the jury's answers or special findings.^® 


APPEAL & ERROR § 1502(5) 

b. Additioiud Fbtdingi by Oonrt 

Where the court hee rendered a Judgment on a epeciel 
verdict which hee not found ell feete eeeentlel to eupport 
the judgment, it mey be presumed that such facte were 
found by the court. 

Generally, where the case has been decided by 
the court, after a special verdict by the jury, all mat¬ 
ters essential to support the judgment, but not found 
by the jury, will be presumed to have been found by 
the court,provided the pleadings and the evi- 

Texas & N. O. R. Co. v. Harring¬ 
ton, Com.App., 235 S.W. 188. 

Mutual Fire Sc Auto. Ins. Co. v. 
Muckelroy, Civ.App., 236 S.W.2d 
666—Smith v. Morgan, Civ.App., 
236 S.W.2d 938, error dismissed— 
Yarbrough's Inc. v. McNabb. Civ. 
App., 222 S.W.2d 274, error refused 
no reversible error—Oliver v. Cor- 
zellUB, Civ.App, 216 S.W.2d 231, 
affirmed in part, reversed in part 
on other grounds 220 S.W.2d 632, 
148 Tex. 76—McCue v. Collins, Civ. 
App., 208 S.W.2d 662—Erwin v. 
Welbom, Civ.App., 207 S.W 2d 124, 
error refused no reversible error— 
Mlnchen v. Vernor’s Ginger Ale Co. 
of Houston, Civ.App., 198 SW.2d 
613—Bigelow V. Rupp, Civ.App., 
192 S W.2d 791, error refused no 
reversible error—Stolpher v. Bow¬ 
en Motor Coaches, Civ App., 190 
S.W.2d 376, refused for want of 
merit—Blair v. Smylie, Civ.App., 
165 S.W.2d 968, error refused— 
Duncan v. Scott, Civ.App., 128 S.W. 
2d 136, error dismissed, judgment 
correct—Pitts v. Carpenter, Civ. 
App, 124 S.W 2d 420--^onnecticut 
General Life Ins Co. v. Turner, 
Civ App, 123 SW2d 997, error dis¬ 
missed, Judgment correct—Traders* 
& General Ins Co v. Line, Civ. 
App., 70 S.W.2d 787—State Life 
Ins. Co. v. Wilson, Civ.App., 67 
S W.2d 366—Lloyds Casualty Co v. 
Buckner, Civ.App., 66 SW.2d 668— 
Brito V. Slack, Civ.App., 26 SW.2d 
881—Robert Oil Corporation v. 
Garrett, Civ.App., 22 S.W.2d 608, 
affirmed. Com App., 37 S W 2d 136— 
Texas Auto Co. v. Clark, Civ App, 
12 S.W.2d 666—Carwlle v. Roberts. 
Civ.App., 11 SW.2d 649—Clearman 

V. Graham, Civ App., 4 S.W.2d 681, 
error dismissed Graham v. Clear¬ 
man, Com.App., 14 S W.2d 819, re¬ 
hearing denied 16 S.W.2d 622— 
Dalton Adding Mach. Sales Co. v. 
Valley Motor Co., Civ.App , 299 S. 

W. 928—Waco Mut. Life & Acci¬ 
dent Ass'n V. Alford, Civ.App., 289 
S.W. 93—Mayfield v. Son, Civ. 
App., 278 S.W. 462—Howell v. Gar- 
lington, Civ.App., 270 S.W. 269 — 
Maier v. Langerhans, Civ.App., 231 
SW. 145 — Bergman Produce Co. v. 
Brown, Civ.App., 172 S.W. 564— 
Brown v. Sovereign Camp, W. O. 


motion for Judgment on answers to 
interrogatories notwithstanding the 
general verdict for plaintiff, the gen¬ 
eral verdict must be viewed as find¬ 
ing every Issuable fact for plaintiff, 
and only the issues formed by the 
pleadings and answers to interroga¬ 
tories and the general verdict may be 
considered. 

Ind.—Fostorla Oil Co. v. Gardner, 
124 N.E. 467, 72 Ind App. 609. 

10. Ind.—Township of Haddon 
School of Sullivan County v. Wil¬ 
lis, 199 NE. 251, 209 Ind. 866. 

Kan.—Sheat v. Lusk, 159 P. 407, 98 
Kan. 614, L.RA1916F 1021. 

4 C.J. p 774 note 21. 

11. Kan —Monson v. Dupy, 299 P 2d 
680, 180 Kan. 46—Knoche v. Meyer 
Sanitary Miik Co.. 280 P.2d 606, 177 
Kan 423—Hubbard v. Allen, 215 
P 2d 647, 168 Kan, 696—Llchter v. 
John A. Johnson & Sons, 196 P 2d 
682, 165 Kan 430—Sheat v. Lusk, 
169 P. 407, 98 Kan. 614, L.R.A. 
1916F 1021. 

12. Colo—Northern Assur, Co., Lim¬ 
ited, of London v. Hunt, 223 P. 
1083, 75 Colo 21 

Ind —Chesapeake A O. Ry. Co. v. 
Perry, 126 N B. 414, 71 Ind.App. 
506. 

Zn detexminiiig the ezistenoe of 
evidence to sustain the general ver¬ 
dict, the supreme court will accept as 
true the facts found by the answers 
to interrogatories, although there 
may be a conflict of evidence as to 
such facts, unless there is a total 
want of evidence to sustain the an¬ 
swers. 

Ind.—Standard Oil Co. of Indiana v. 
Allen. 126 N E. 674, 189 Ind 398— 
Sourbier v. Brown, 123 N.E. 802, 
188 Ind. 554. 

Support by evidence 

Where general and special verdicts 
are in harmony on the amount 
awarded* and no motion was made to 
strike out the special findings of 
value as unsupported by the evi¬ 
dence, the appellate court must as¬ 
sume that they were supported by 
the evidence. 

Cal.—In re Weir's Estate, 143 P. 
612, 168 C. 330. 


Fire Ins. Co., 116 A. 603, 97 Conn. 
336. 

Ind.—Citizens* Loan & Trust Co. of 
Lebanon v. Terre Haute. I. & E. 
Traction Co.. 136 N.E. 802, 79 Ind. 
App. 491. 

Kan—Long v. Shafer. 174 P.2d 88, 
162 Kan. 21. 

Tex.—Casualty Underwriters v. 

Rhone. 132 S.W 2d 97, 134 Tex. 60. 

Texas Emp. Ins. Ass'n v. Ballard. 
Civ App., 286 S.W.2d 866, error re¬ 
fused no reversible error—Jones v. 
Green. Civ.App., 281 S W 2d 221— 
Texas Kmp. Ins. Ass'n v. McDowell. 
Civ App, 278 S.W.2d 444, error re¬ 
fused no reversible error—Bryant 
v Banner Dairies, Inc., Civ.App., 
266 S W.2d 271, error refused no 
reversible error—Royal Crown Bot¬ 
tling Co v. Smith. Civ.App., 254 S. 
W 2d 226—Bueche v. Eickenroht, 
Civ App, 220 S.W.2d 911—Shaw v. 
Porter. Civ.App.. 190 SW.2d 396, 
refused for want of merit—Gour- 
ley V. Iverson Tool Co., Civ.App., 
186 S W 2d 726, refused for want of 
merit—Leonard v. Young, Civ App., 
186 SW.2d 81—Smallwood v. Parr, 
Civ App, 174 S.W.2d 610, error re¬ 
fused—Poynor v Groves, Civ App., 
88 S W 2d 657—^Texas Employers’ 
Ins. Ass’n v. Hardy, Civ.App., 81 
SW2d 191—Gulf. C & S. F. Ry. 
Co V Hitt. Civ App., 60 S W,2d 
864—Stiles v Union Terminal Co, 
Civ.App, 27 S.W 2d 911. 

Utah —Paco v. Parrish, 247 P 2d 273, 
122 Utah 141. 

Party seeking to set aside a ver¬ 
dict. on ground of a conflict in an¬ 
swers to special issues, must be able 
to point out that one of the conflict¬ 
ing answers, in connection with the 
rest of the verdict except the issue 
with which it conflicts, necessarily 
requires the entry of a Judgment dif¬ 
ferent from that which the court 
entered. 

Tex.—Little Rock Furniture Mfg. Co. 
V. Dunn, 222 S.W 2d 985, 148 Tex. 
197. 

Vandervoort v. Sansom, Civ.App., 
293 S.W.2d 271—Ice Service Co. v. 
Scruggs. 284 S.W.2d 186, error re¬ 
fused no reversible error. 

14. Tex —Meacham v. Loving. 286 
S.W.2d 936. 


13. Conn.—Back v. People's Nat. 
6 C.J.S.—79 
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dence are sufficient to support the finding and the 
judgment, and provided the judgment, in support 
of which it is sought to apply the presumption, was 
actually rendered.i® 

In accordance with this, there are many cases 


holding that, if the submission of an issue has not 
been made or requested, the appellate court will 
presume that it was found by the trial court in such 
a way as to support the judgment when there is evi¬ 
dence to sustain such a finding;!^ but a finding by 


W., 49 S.W. 893, 20 Tex.Clv.App. 
373. 

Wis.—Siblik v. Motor Transport Co., 
56 N.W.2d 8, 262 Wis. 242—Boneck 

V. Herman, 20 N.W.2d 664, 247 Wis. 
692—Haentze v. Loehr, 290 N.W. 
163, 233 Wis. 683—^Western Casual¬ 
ty & Surety Co. v. Shafton, 283 N. 

W. 806, 231 Wis. 1, rehearing de¬ 
nied 286 N.W. 408, 231 Wis. 1— 
Andrew v. Brecker, 282 N.W. 609, 
229 Wis. 626—Laurent v. Plain, 281 
N.W. 660, 229 Wis. 76. 

4 C.J. p 774 note 22. 

16. Tox.—Wise & Smoot v. King, 
Clv.App., 161 SW2d 296—Sloan 
Lumber Co. v. Adams, Clv.App , 156 
S.W.2d 826—Hartford Accident & 
Indemnity Co. v. Vick, Clv.App., 

166 S.W.2d 664—Luck v. Buffalo 
Lakes, Clv.App, 144 S.W.2d 672, 
error dismissed, Judgment correct 
—St. Louis Southwestern Ry. Co 
of Texas v. Larue, Civ App, 27 
S.W.2d 862—Olympia Towel Supply 
Co v Prade, Civ App., 22 S.W.2d 
680—Pam v. Fain, Clv.App., 6 S W. 
2d 403—Thurman v. First State 
Bank of Carbon, Clv.App., 300 S.W. 
123, reversed on other grounds 
First State Bank of Carbon v. 
Thurman, Com.App., 12 S.W.2d 146 
—U. S Fidelity & Guaranty Co. v. 
Cicero Smith Lumber Co., Clv.App., 
290 SW. 307—R B George Ma¬ 
chinery Co V. Spearman, Civ.App, 
273 S W. 640. 

4 C.J. p 775 note 23. 

16. Tex —Fant v. Sullivan, Clv.App., 
162 S.W. 516. 

17. Mont—Ward v. Ward, 264 P. 
667, 81 Mont 687. 

N Y —Crogan v. Persion, 169 N.Y.S 
600, 173 App Div. 292. 

Ohio —Hite v. Andrews, App., 122 N. 
E 2d 494. 

Tox—Neyland v. Brown, 170 S.W.2d 
207, 141 Tex. 253, modified on other 
grounds 172 S.W.2d 89, 141 Tex. 253 
—American Nat Ins Co. v. Tross, 

167 SW.2d 620, 138 Tex. 116—Tex¬ 
as Employers Ins. Ass'n v. Miller, 
164 SW.2d 460, 137 Tex. 449—Van- 
over V. Henwood, 160 S.W 2d 786, 
136 Tex. 348—Nixon v. Hlrschl, 136 
S.W.2d 683, 134 Tex. 415—O’Neil v. 
Qullter, 234 S.W. 628, 111 Tex 345 

Stewart v. Byrne, Com.App., 42 
S.W 2d 234—Beeman v. Georgia 
Casualty Co., Com.App., 41 S.W.2d 
39—Rose v. O’Keefe, Com.App., 39 
S.W.2d 877—Barron v. Texas Em¬ 
ployers’ Ins. Ass’n, Com.App., 36 
S.W.2d 464—W. A. Lucas & Co. v. 
Thompson, Com.App., 29 S.W.2d 
1024—Jones v. Baldwin, Com.App., 


23 S.W 2d 308—Norwich Union Ins. 
Co. V. Chancellor, Com App., 6 S.W. 
2d 494, rehearing denied 7 S.W.2d 
71—Jenkins v. Northwestern Pipe 
& Supply Co., Com App., 299 S.W. 
867—T. J. Mansfield Const. Co. v. 
Gorsline, Com App, 292 S W. 187 
—Miller v. Lemm, Com.App., 276 
S.W. 211—Cowan v. El Paso Elec¬ 
tric Ry. Co , Com App , 271 S.W. 79 
—Liddell v. Gordon, Com App, 
264 S W. 1098—Gulf, C. & S F. Ry. 
Co V. Hines, Com App, 250 S W 
1013—Chicago, R I & G Ry. Co 

V. Zumwalt, Com App., 239 S W. 912 
—Town of Jacksonville v Mc¬ 
Cracken, Com.App , 232 S W. 294— 
Houston Oil Co. of Texas v. Choate, 
Com.App., 232 S.W. 285—Baker v 
Shatter, Com App, 231 S.W. 349— 
American Nat. Bank of Houston v. 
American Loan & Mortgage Co, 
Com.App , 228 S.W. 169—Hughes v. 
Hughes, Com.App., 221 S.W. 970. 

Eaton V. R B. George Invest¬ 
ments, Civ App, 254 S.W.2d 189, 
reversed on other grounds 260 S.W. 
2d 687, 162 Tex. 623—Culligan v. 
Wootton, Civ.App , 264 S W 2d 165, 
error refused—Mutual Fire & Au¬ 
to. Ins. Co. V. Muckelroy, Civ.App , 
236 S.W.2d 655—^Anderson v. 
Broome, Clv.App, 233 S.W.2d 901— 
Morrison v. Swaim, Civ App, 220 S 

W. 2d 493, error refused no reversi¬ 
ble error—Texas Emp. Ins Ass’n v. 
Wells, Civ App, 207 S.W.2d 693, er¬ 
ror refused no reversible error— 
Blanton v. E & L Transport Co, 
Civ.App , 203 S W 2d 312, reversed 
on other grounds 207 S W.2d 368, 
146 Tex. 377—^Wallace v. Larson, 
Clv.App., 199 SW.2d 198, error re¬ 
fused no reversible error—City of 
Austin V. Johnson, Civ.App , 196 S. 
W 2d 222, error refused no reversi¬ 
ble error—Barrick v. Gillette, Civ. 
App., 187 S.W 2d 683, refused for 
want of merit—Gourley v. Iverson 
Tool Co., Civ,App., 186 S.W.2d 726, 
refused for want of merit—Texas 
Employers’ Ins. Ass’n v. Mallard, 
Clv.App., 180 SW.2d 381, reversed 
on other grounds 182 S.W.2d 1000, 
143 Tex. 77—^Pool v. Sneed, Civ. 
App, 173 S W.2d 768, error refused 
—Hamill & Smith v. Parr, Civ.App., 
173 S.W 2d 725—Aaron v. Aaron, 
Clv.App., 173 S W 2d 310, error re¬ 
fused—Stuart V. Denman, Civ App , 
172 S.W.2d 164, reversed on other 
grounds 176 S.W.2d 730, 142 Tex. 
129—Cluck V. Sheets, Civ.App , 171 
SW.2d 867, affirmed 171 SW.2d 
860, 141 Tex. 219—Blaffer v Pow¬ 
ers, Clv.App., 169 S.W.2d 636, error 
refused—Tarlton v, Trezevant & 
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Cochran, Clv.App., 165 SW.2d 614, 
error refused—Hall v. Rawls, Civ. 
App., 160 S.W.2d 1006, reversed on 
other grounds 171 SW.2d 324, 141 
Tex. 236—Willard V Whitaker, Civ. 
App., 163 S.W.2d 878, error refused 
—Johnson v. Stickney, Civ App, 
162 S.W.2d 921—Northern Ins. Co. 
of New York v. Molloy, Civ App, 
146 SW2d 231, error dismissed. 
Judgment correct—Classen v. Ben- 
fer, Civ.App, 144 S W 2d 633, error 
dismissed, judgnunt correct—Oil 
Country Pipe & Supply Co. v. Car¬ 
ter, Civ.App., 143 S W 2d 831, error 
dismissed, judgment correct— 
Ronslcy v. Cily of Fort Worth, Civ. 
App., 140 S.W 2d 257, error dis¬ 
missed, Judgment correct—Stanley 
V. Stanley, Civ.App . 139 S W 2d S76 
—Duncan v. Moore, Civ App , 136 
SW.2d 787, error refused—Traders 
& General Ins Co v Weatheford, 
Civ App., 124 S.W 2d 423, error dis¬ 
missed, Judgment correct—Naylor 
v. Hardy, Civ App , 122 S W 2d 708 
—Williams v. Tooke, (’ivApp, 116 

5 W 2d 1114, error dismissed— 
Traders & General Ins Cn v Snow, 
Civ App., 114 S.W 2d 682, error 
dismissed—Robertson v Buck X- 
Ograph Co, Civ App, 314 S W 2d 
308—Rountree Motor Co v Smith 
Motor Co , Civ App . 1 09 S W 2d 296. 
eiror dismissed—Supremo Forest, 
Woodmen (brcle v Hare, Civ App , 
105 SW.2d 414—Pioneer Building 

6 Loan Ass’n v. Comptf>n. Civ Api), 
105 SW.2d 354—Harden v Mc Kin¬ 
ney. Civ App., 103 SW2d 869— 
Southwest Gas Co v Doney, Civ. 
App, 99 S W 2d 13 07, error dis¬ 
missed—Huff v. Huff. Civ App. 9S 
S.W 2d 442, reversed on otln'r 
grounds 124 S W 2d 327, 132 Tex 
540—Houston Life In.s Co v. 
Dabbs, Civ App., 96 S W 2d 484. 
modified on other ground.s 125 S W 
2d 1041, 132 Tex 666—Wlllborg v. 
Gentry, Civ App , 93 S W 2d 1204— 
Panhandle & S. F. Ry. Co. v Friend, 
Civ.App., 91 SW2d 922—Schlott- 
mann v. Wlosc, Civ.App, 86 SW 
2d 44, error dismissed—Shell Pe¬ 
troleum Corporation v. Magnolia 
Pipe Line Co, Civ App, 85 S.W. 
2d 829, error dismissed—First 
Nat. Bank v. Texas Pacific Coal & 
Oil Co., Clv.App, 82 SW2d 706— 
National Aid Life Ass’n v. Murphy, 
Civ.App., 78 S.W.2d 223—Marx v. 
Leverkuhn, Clv.App., 73 S.W 2d 949 
—Small V. Dally, Clv.App., 72 S W. 
2d 663—Dennison v. Gilmore, Civ. 
App., 71 S.W.2d 642—The Macca¬ 
bees V. Helton, Civ.App , 70 S W.2d 
364—^McColl v. Hardin ex rel. State, 
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Clv.App., 70 S.W.2d 827—Senter T. 
Dixie Motor Coach Corporation, 
Civ.App., 67 S.W.2d 846—Diamond 
Steel Highway Sign Co. v. Latham, 
Civ.App., 60 S.W.2d 1066—Witt v. 
McCrohan, CIv.App., 67 S.W.2d 1127 
—Texaa Co. v. Betterton, Civ.App., 
66 S.W.2d 663—Commercial Casual¬ 
ty Ins. Co. V. Hilton, Civ.App.. 66 
S.W.2d 120, reversed on other 
grrounds. Com.App., 87 S.W.2d 1081 
—Carlton v. Adams, Civ.App., 64 
S.W.2d 1073—West Audit Co. v 
Yoakum County, Civ.App., 63 S.W. 
2d 311—International Travelers’ 
Ass’n v. Bettis, Civ.App., 62 S.W. 
2d 1069—Commercial Standard Ins 
Co. v. De Hart, Civ.App., 47 S.W. 2d 
898—Lombardo v. City of Dallas. 
Civ.App., 47 S W 2d 496, affirmed 73 
S.W.2d 475. 124 Tex. 1—Texas 

Indemnity Ins. Co v. Wingo, Civ. 
App., 47 SW,2d 397—Commercial 
Standard Ins. Co. v. Noack, Civ. 
App., 46 SW2d 798, reversed on 
other grounds. Com App., 62 S W.2d 
72—Montagne v Monk, Civ.App., 44 
S.W.2d 451—Palmer v. Grivas. Civ. 
App., 41 S W 2d 80—^Fidelity Union 
Casualty Co. v. Arnold, Civ App., 40 

S. W 2d 964, affirmed, Com.App, 61 
SW2d 90—Sewall Paint & Glass 
Co of Texas v. Booth Lumber & 
Loan Co, Civ.App, 34 S W 2d 650, 
affirmed. Com App . 60 S W 2d 793— 
Galveston. H. & S A Ry. Co v 
Standard Rice Co, Civ App, 34 S 
W2d 639—Hatt v Walker. Civ 
App, 33 SW2d 489—National Life 
A Accid<*nt Ins Co v Collier, Civ 
App, 31 S W 2d 465—American 
Surety Co. of New York v. While- 
head. Civ App. 29 SW2d 607, af¬ 
firmed in part and reversed in part 
American Surety Co. v Whitehead, 
Com App . 45 S.W 2d 958—Price v. 
D’Yarmett, Civ App , 27 S W 2d 616 
—MclRnncss v. Cruse-Oille Motor 
Co, Civ App, 26 SW.2d 1096—Hol¬ 
lis V. Sclbold, Civ.App, 23 S W. 
2d 811—Berryman v. Flake, Civ 
App , 20 S W 2d 803—Stevenson v 
Houston & T. C R. Co. Civ App., 
19 S W 2d 207, affirmed Houston & 

T. C. Ry. Co. V Stevenson, Com. 
App, 29 S W.2d 995—Spencer v. 
Pettit. Civ App. 17 SW2d 1102, af¬ 
firmed, Com App., 34 SW2d 798— 
International-Great Northern R 
Co. V Purswell, Civ App , 16 S W. 
2d 363—Texas Employers’ Ins 
Ass’n V Russell, Civ App, 16 S W. 
2d 321—Anchor v. Anchor, Civ. 
App.. 16 S.W.2d 77—Julian Petrole¬ 
um Corporation v. Egger, Civ App , 
16 SW2d 36—Dallas Hotel Co v 
Davidson, Civ App , 12 S W 2d 6.33. 
reversed on other ground.^ Dallas 
Hotel Co v. Davison, Com App., 23 
S.W.2d 708—^Walker v Rogers, Civ. 
App., 10 S.W.2d 763—^Express Pub. 
Co. v. Perry, Civ.App., 10 S.W.2d 
674—Jones v. Baldwin, Civ.App., 10 
S.W 2d 388. affirmed, Com.App., 23 
S.W.2d 308—Independence Indem¬ 
nity Co. V. White, Civ.App., 10 S.W. 


2d 263, reversed on other grounds, 
Com.App, 27 S.W.2d 629—Mary¬ 
land Casualty Co. v. Long, Civ. 
App., 9 SW.2d 468—Morten Inv. 
Co V. Trevey. Civ.App., 8 S.W. 2d 
627—Thomas v. Pugh, Civ.App., 6 
S.W.2d 202—Clearman v. Graham. 
Civ.App., 4 S.W.2d 681, error dis¬ 
missed Graham v. Clearman, Com 
App., 14 S.W.2d 819, rehearing de¬ 
nied 16 S.W.2d 622—Strange v. 
Cooper Grocery Co, Civ.App., 4 S 
W.2d 232, reversed on other 
grounds Cooper Grocery Co. v. 
Strange, Com App., 18 S W.2d 609— 
Atlas Brick Co. v. North, Civ App, 
2 S W 2d 980, reversed on other 
grounds North v. Atlas Brick Co , 
Com App., 13 SW.2d 69, motion 
granted in part 16 S W.2d 619—In¬ 
demnity Co of America v. Cox, Civ 
App., 298 S W 177—Marshburn v. 
Stewart. Civ App., 296 S.W. 679— 
Long V. McCoy, Civ.App., 294 S.W 
633, affirmed McCoy v. Long, Com. 
App., 15 SW.2d 234, rehearing de¬ 
nied 17 SW.2d 783—Hawkeye Se¬ 
curities Ins. Co V. Cashion, Civ 
App., 293 S W. 664, reversed on 
other grounds. Com App, 299 S.W. 
895—Quarles v. Lumbermen's Re¬ 
ciprocal Ass’n, Civ.App, 293 S W. 
333—Colvin v. Tomlinson. Civ App , 
293 SW 313—Marsh v Tiller. Civ. 
App, 293 SW. 223—El Paso Elec¬ 
tric Co V. Sawyer, Civ App, 291 
SW 667, affirmed, Com App, 298 
S 267—R W. Wler Lumber Co 

V. Eaves. Civ App, 291 S W. 337, 
reversed on other grounds, Com 
App, 296 S W. 481—Ferguson v 
Lewl.s. Civ App, 290 S W. 858— 
Chapman v. Ellis, Civ App, 289 S 
W 189—Iloo.ser v G. M. Carlton 
Bros & Co, Civ App., 288 S.W. 
1005—Texarkana & Ft. S Ry. Co 
v. Brinkman, Civ App, 288 S.W. 
852, affirmed, Com App. 292 SW 
860 — ^West V. Peters, Civ App , 287 
S W. 81—Ree.se v Corey Bros., Civ 
App, 286 SW. 307—Sugg v John¬ 
son, Civ App, 284 S W. 705, re¬ 
versed on other grounds Johnson v 
Sugg, Com App , 201 S W 857—Pro¬ 
ducers’ Refining Co v. Frazier, Civ 
App, 283 S W. 880—Andrews v 

Hughes, Civ App, 283 SW 180— 
Wolff V. Cohen, Civ.App , 281 S W. 
646—Farmer.s’ Stole Bank & Trust 
Co of Gorman v Central State 
Bank of Dallas. Civ App, 281 S W. 
632—Hanson V Havmann, Civ App , 
280 S.W. 869—Smith v. Allbright. 
Civ App , 279 S.W. 852—Ablon v. 
King. Civ.App, 279 S W 56.3—Cum¬ 
mings V Nix, Civ App. 279 SW 
484—Moore v. McLennan County. 
Civ App., 278 S.W. 341—Bussey v. 
Davis, Civ App, 276 SW 779— 
Musey v. Charles E. Hires Co, Civ 
App, 276 SW. 737—Coon v. Ewing, 
Civ.App., 276 SW. 481—Wood v 
Ingram, Civ.App, 276 SW 397— 
Parsons v. Parsons, Civ.App, 276 
S.W. 200, affirmed. Com App, 284 
S.W, 933—Carver v. Moore, Civ. 
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App., 275 S.W. 90, rehearing denied 
276 S.W. 682, reversed on other 
grounds, Com.App., 288 S.W. 156— 
Billingsley v. Abbott. Civ.App., 274 
S.W. 298—R. B. George Machinery 
Co. v. Spearman, Civ.App., 273 S.W. 
640—Chesnut v. Specht, Civ.App , 
272 S.W. 830—Germania Fire 
Ins. Co. V. Fort Worth Grain & 
Elevator Co., Civ.App., 271 S W. 
266, reversed on other grounds, 
Com App., 274 S.W. 123—Bang v 
City of Houston, Civ.App., 269 S.W 
866—Lively v. Ketner, Civ App , 
269 S.W. 766—First Nat. Bank v. 
Hoover, Civ.App., 269 S.W. 262— 
Carter v. Haynes. Civ.App., 269 
S.W. 216—Dallas Ry. Co. v. War- 
lick, Civ.App., 268 S.W 512— 
Rosek v. Kotzur, Civ App , 267 S W 
769—^Wachholder v. Pauli, Civ. 
App, 267 S.W. 326—Shahan v 
Northern Texas Traction Co., Civ. 
App.. 266 SW. 860—Houston, E. & 
W. T. Ry. Co. V. Browder, Civ.App., 
266 S.W. 227, reversed on other 
grounds, Com App , 283 S.W. 154— 
Gulf. C. & S. P. Ry Co. v. Locker. 
Civ.App. 264 S W. 696, reversed on 
other grounds Com.App., 273 S W. 
831—Pyeatt v. Stroud, Civ App . 
264 S W. 307, affirmed Com App . 
269 S W. 430—Pyeatt v. Anderson, 
Civ App, 264 S.W 302, affirmed. 
Com App.. 269 S W. 429—Humph¬ 
reys Oil Co. v. Liles, Civ App, 262 
S W. 1068, affirmed, Com.App., 277 

5 W. 100—Rose V. Brantley, Civ. 
App, 262 SW. 193—Griffin v. 
Shamburger, Civ.App., 262 S.W. 144 
—First Nat Bank v. Shaw. Civ. 
App., 260 SW. 309—Citizens’ Nat 
Bank of Abilene v. Hentz, Civ App., 
259 S.W 618—^Atkinson v. Jackson 
Bros. Civ App, 259 S W. 280, 38 
A.L R 1377, modified, Com App , 270 
SW. 848—City Nat. Bank of Well¬ 
ington V. Morgan, Civ App, 258 S. 
W 672—Ingraham v. England, Civ. 
App., 258 S.W. 278—Lynch v. Fow¬ 
ler, Civ App., 257 S.W. 948—Schaff 
V Sanders, Civ.App., 257 SW 670. 
affirmed. Com App . 264 S W. 1034— 
Townsend, Townsend & Co. v. 
South Plains Monument Co, Civ 
App., 257 SW. 648—Sunlite Co, 
Manufacturers, v. Justice, Civ 
App, 267 SW. 679—Denton Milling 
Co. V. Blewett, Civ App, 254 SW 
236. error denied 278 S.W. 1114, 111 
Tex 682—Harknder-Keith-Cooke 
Co. V. Abilene Ice Co., Civ.App., 
263 SW. 670—Miller v. Skanes, 
Civ App, 263 SW. 314—Weston v. 
General Motors Acceptance Corpo¬ 
ration, Civ App.. 250 S.W 744— 
Haverbekken v Hollingsworth, Civ. 
App., 250 S.W. 261—Davis v. Ander¬ 
son. Civ App., 260 S.W. 230—Smith 

6 Lawson v Taylor, Civ.App., 249 
SW. 619—Equity Mut. Fire Ins. 
Co v Harrell, Civ.App., 247 S W. 
678—Ellerd v. Murray, Civ App , 
247 S.W. 631—Rhodes v. Live- 
say, Civ App. 246 S.W. 738— 
Payne v. Robey, Civ.App.i 244 S.W. 
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the court will not be presumed if it would constitute | an independent 


214, reversed oti other grrounds, 
ComApp.. 267 S.W. 878-~SchmIdt 

V. McCoplln, Clv.App., 243 S.W. 605 
—^Humble Oil & Reflnlng Co. v. 
Strauss, Clv.App., 243 S.W. 528— 
White V. Bell, Clv.App., 242 S.W. 
1082—Barnett v. Williams, Civ. 
App., 242 S.W. 348-~Manes v. J. I. 
Case Threshing Mach. Co., Civ. 
App., 241 S.W. 757, reversed on 
other grounds J. I. Case Threshing 
Mach. Co. V. Mane, Com.App., 254 
S.W. 929—Moss V. Ingram, Civ. 
App., 289 S.W. 1029, error refused 
—Gibson V. Texas Co., Clv.App. 
289 S.W. 671, dismissed for want of 
jurisdiction—Gulf, C. A S. F. Ry 
Co. V. Hines, Clv.App., 239 S.W. 
244, affirmed, Com.App., 260 S.W. 
1013—Gary v. McKinney, Clv.App., 
239 S.W. 283—Industrial Transp. 
Co. v. Russell, Civ App., 238 S W. 
1030, affirmed Russell v. Industrial 
Transp. Co., 261 SW. 1034, 113 Tex. 
441, 61 A.L.R. 1, affirmed 268 S.W. 
462, 113 Tex. 441—Fastern Texas 
Electric Co. v. Baker, Clv.App., 
238 S.W. 335, reversed on other 
grounds. Com App , 264 S.W. 933— 
Dallas Land & Loan Co. v. Sugg. 
Civ App.. 237 S.W. 955, error re¬ 
fused—Earley-Foster Co. v. United 
Sugar Cos., S. A., Clv.App., 237 S 

W. 322—Carey v. Texas Pac. Coal 
& Oil Co., Clv.App., 237 S.W. 309, 
error refused—Connecticut Fire 
Ins. Co. V. Fields. Civ App., 236 S 
W. 790—Mann v. White, Clv.App, 
236 S.W. 783, dismissed for want of 
jurisdiction—Banner Oil & Gas Co. 
v. Gordon, Clv.App., 235 S.W. 946, 
dismissed for want of jurisdiction 
—Freeman v. Wooten, Clv.App., 234 
S.W. 416—Raney & Hamon v. Ham¬ 
ilton & White, Civ App., 234 S.W 
229—Stanton v. Security Bank & 
Trust Co, Civ.App., 232 S W. 864, 
modified on other grounds, Com. 
App., 244 S.W. 693—Mason v. Pe¬ 
terson, Civ App., 232 S.W. 667, re¬ 
versed on other grounds. Com App., 
250 S.W. 142—Hapgood v. City Nat, 
Bank, Clv.App., 230 S.W. 776—Fed¬ 
eral Stock Food Co. V. Thomas-Ty- 
ler Co., Civ.App., 230 S.W. 628— 
Chapman v. Gross R. Scruggs & 
Co., Clv.App., 230 S.W. 471—Leyhe 
V. McNamara, Civ.App., 230 S.W 
450, error dismissed, Com App., 243 
S.W. 1074—Adamson Lumber Co. v. 
J. E. King Lumber Co., Civ App.. 
227 S.W. 702, dismissed for want of 
jurisdiction—National Life & Acci¬ 
dent Ins. Co. V. Weaver, Civ.App., 
226 S.W. 764—Kansas City Life 
Ins. Co. V. Elmore, Civ.App., 226 
S.W. 709—First Nat. Bank v. Kerr. 
Civ.App., 226 S.W. 1106. error re¬ 
fused—Colorado & S. Ry. Co. v. 
Rowe, Clv.App., 224 S.W. 928, re¬ 
versed on other grounds, Com.App., 
238 S.W. 908—Litchfield v. Fitz¬ 
patrick, Civ.App., 224 S.W. 926— 


Baugh V. Baugh, Civ.App., 224 S.W. 
796—Leon v. Hines, Clv.App., 223 
S.W. 239—Houston & T. C. R. Co. v. 
Long, Clv.App., 219 S.W. 212— 
Frlemel v. Coker. Civ.App., 218 S. 
W. 1106—Texas Electric Ry. v. 
Stewart, Civ.App., 217 S.W. 1081, 
error refused—^Armstrong v. Tube- 
ville, C1V.APP., 216 S.W. 1101, dis¬ 
missed for want of jurisdiction— 
Rupert V. Swindle, Clv.App.. 212 
S.W. 671—Thompson v. Russell, 
Clv.App., 211 S.W. 640—Citizens’ 
Guaranty State Bank v. Johnson. 
Clv.App., 211 S.W. 271, error re¬ 
fused—California Ins. Co. v Eads, 
Clv.App, 209 S.W. 216—El Paso 
Electric Ry. Co. v. Carruth, Civ. 
App., 208 SW. 984, reversed on 
other grounds El Paso & Juarez 
Traction Co v. Carruth, Com App., 
266 S.W. 169—Baker v. Shafter, 
Clv.App., 208 S.W. 961, reversed on 
other grounds, Com.App., 231 S W. 
349—Hickory Jones Co. v. Met- 
tauer, Clv.App., 208 S.W. 746— 
Sanger v. Futch, Clv.App , 208 S.W. 
681, error refused—Otis Elevator 
Co. V. Cameron, Civ App., 206 S.W. 
852, error refused—Gass v. Sween¬ 
ey, Clv.App., 204 SW. 249—Lasater 
V. Jamison, Civ.App., 203 SW. 1161, 
error refused—Thornton v. Wear, 
Civ.App., 202 SW. 1038, error re¬ 
fused—Southwestern Portland 

Cement Co. v. Challen, Clv.App, 
200 S W. 213, dismissed for want 
of jurisdiction—Prussian Nat. Ins 
Co, V. Dalton, Clv.App., 198 S.W 
1075, error refused—Southwestern 
Portland Cement Co. v. Latta & 
Happer, Clv.App., 193 S W. 1116, 
error refused—Hill v. Hill, Civ. 
App., 193 S.W. 726—Myers v. 
Grantham, Civ.App., 187 S W. 532— 
San Antonio & A. P. Ry. Co. v. 
Schwethelm, Civ App., 186 S.W 
414—Poster v. Atllr, Civ App., 181 
S.W. 620, reversed on other 
grounds, Com.App., 216 S W. 966— 
International & G. N. Ry. Co. v. 
Berthea, Clv.App., 179 S.W. 1087— 
King V. Collins, Civ.App., 179 S.W. 
899—Quanah, A. & P. Ry. Co. v. 
Collier, Civ.App., 179 S.W. 96, re¬ 
versed on other grounds, Com.App., 
216 S.W. 838—Hamilton v. Fire¬ 
man's Fund Ins. Co., Civ App., 177 
S.W. 173—Grove v. Keeling. Civ. 
App., 176 S.W. 822—Paschal v. 
Hudson, C1V.APP., 169 S.W. 911. 
Wls.—^Wldnesa v. Central States Fire 
Ins. Co., 47 N.W.2d 879, 269 Wls. 
169—^Valley Refrigeration Co. v. 
Lange Co., 8 N.W.2d 294, 242 Wis. 
466—Zoellner v. Kaiser, 296 N.W. 
611, 237 Wis. 299—Fry v. Integrity 
Mut Ins. Co., 296 N.W. 603, 237 
Wis. 292—Haentze v. Loehr, 290 
N.W. 163. 238 Wls. 683—Hoffman 
V. Labutzke, 289 N.W. 652, 233 Wis. 
866—Brabazon v. Joannes Bros 
Co., 286 N.W. 21, 231 Wls. 426— 
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ground of recovery or defense, 

Hansberry v. Dunn, 284 N.W. 666, 
230 Wls. 626—Lanferman v. Mary¬ 
land Casualty Co. of Baltimore, 
267 N.W. 300, 222 Wls. 406—Van 
Gilder v. Gugel, 266 N.W. 706, 220 
Wls. 612, 105 A.L.R. 824—Kline v. 
Washington Nat. Ins. Co., 258 N.W. 
370, 217 Wis. 21—Neuser v. Thelen, 
244 N.W. 801, 209 Wis. 262, follow¬ 
ed in 244 N.W. 804, 209 Wls. 271— 
Mawhlnney v. Morrissey, 242 N.W. 
326, 208 Wls. 333—Breuer v. Arenz, 
233 N.W. 76, 202 Wls. 463—Del- 
fosse v. New Franken Oil Co., 
230 N.W. 81, 201 Wis. 401—Genske 

V. Leutner, 210 N.W. 369, 191 Wis 

125—Lee V. Jenson, 206 N.W. 880, 
189 Wls. 286—Sievers v. Puller, 193 
NW. 1002, 181 Wls. 120—Pulaski 
State Bank v. Kadziszak, 192 N.W 
987, 180 Wls. 218—Loveland v. 

Hanson, 179 N.W. 782, 172 Wls 
627—Arthur Koenig Co. v. Graham 
Glass Co., 176 N.W. 814, 170 Wis. 
472—De Groot v. Veldboom, 166 N. 

W. 662, 167 Wis. 107—Kaufmann 
V. Chicago, M. & St P. Ry. Co, 169 
N.W. 1067, 164 Wis 369, denying 
rehearing 169 N.W. 662, 164 Wls. 
859—Huebner v. Hiiebner, 167 N.W. 
765, 163 Wis. 166—Rhein v. Burn.s, 
166 N.W. 138, 162 Wis. 309—Gist v. 
Johnson-Carey Co., 147 NW. 3 079, 
158 Wis 188, AnnCaal916E 460 

Ooaseat to detennination by oourt 
A party failing to request the sub¬ 
mission of an issue is presumed to 
consent to its determination by the 
court. 

Tex.—St. Louis, B. & M Rv. Co. v. 
Price, ComApp., 269 SW 422. 

Marshburn v. Stewart, Civ App , 
295 S.W. 679—Branham v. Hallam, 
Clv.App, 191 S.W. 168, error re¬ 
fused—Lofiand v. Greenwood, Civ. 
App., 181 S.W. 617. 

Xaoideatal aoafoadaxnental Issaos 

(1) In a case submitted on special 
issues, an incidental issue, not funda¬ 
mental and not submitted, is con¬ 
clusively presumed to have been 
found by the court in support of the 
judgment. 

Tex.—Levine v. Trammell, Civ.App., 
41 S.W.2d 334. 

(2) A disputed fact incidental to 
the ultimate issue is presumed found 
In support of the judgment, where 
submission of the issue regarding 
such fact was not requested. 

Tex.—Heldenhelmer v. Higginboth- 
am-Bartlett Co., Clv.App., 63 S.W. 
2d 644. 

Support by svldMioo prosmntd 

Where the case was submitted to 
the jury on special issues, findings 
implied are presumed to be sustained 
by the evidence. 

Tex.—Hooser v. G. M. Oirlton Bros. 
& Co., Civ.App., 288 S.W. 1095. 


18. Tex.—Colbert v. Dallas Joint 
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where the issue on which the trial 


stock Land Bank of Dallas, 102 S. 
W.2d 1081, 129 Tex. 285. 

American Surety Co. v. White- 
head. Com.App.. 45 S.W.2d 968— 
Guitar Trust Estate v. Keith, Com. 
App., 45 S.W.2d 190—Southern Cas¬ 
ualty Co. V. Fulkerson, Com.App., 
45 S.W.2d 152—Galveston, H. & S. 
A. Ry. Co. V. Price, Com App., 240 
S.W. 624. 

Clements v. Williams, Civ.App., 
128 S.W.2d 108—Texas State Bank 
& Trust Co. V. Patee, Civ.App., Ill 
S.W.2d 1167—Traders ft General 
Ins. Co. V. Chancellor, Civ.App., 105 
S.W.2d 720, error dismissed—Pio¬ 
neer Building ft Loan Ass*n v. 
Compton. Civ.App.. 106 S.W.2d 864 
—Dallas Joint Stock Land Bank v. 
Gore, Civ.App., 100 S.W.2d 396, er¬ 
ror dismissed—Traders & General 
Ins. Co. V. Patton, Civ.App., 92 S. 
W.2d 1083, error dismissed—Pan¬ 
handle ft S. F. Ry. Co. V. Friend. 
Civ.App.. 91 S.W.2d 922—Great 
American Indemnity Co. v. Jordan. 
Civ.App., 85 S.W.2d 264, error dis¬ 
missed—^West Texas Produce Co. v. 
Pate. Civ App., 64 S.W.2d 381— 
Wichita Falls 4 S. R Co. v. Hol¬ 
brook, Civ.App, 60 SW.2d 428. af¬ 
firmed. Com App., 78 S.W.2d 938. 
certiorari denied 56 S.Ct. 139—Gal¬ 
veston, H. & S. A. Ry. Co. V. Stand¬ 
ard Rice Co, Civ.App, 34 S.W. 
2d 619—Rlsinger v. First State 
Bank of Abernathy, Civ.App,, 12 S 
W2d 242—AB3tna Life Ins Co. v. 
Casper, Civ.App., 11 S.W.2d 694— 
Middleton v. Moore, Civ.App., 4 S. 
W.2d 988, reversed on other 
grounds Moore v. Middleton, Com 
App., 12 SW2d 995—Walling v. 
Rose, Civ.App., 2 S W.2d 362—Rog¬ 
ers V. City of Port Worth, Civ.App.. 
276 SW. 214—City of Abilene v 
McMahan, Civ.App., 271 S.W. 188— 
Amarillo Oil Co v. Ranch Creek 
Oil ft Gas Co, Civ.App, 271 SW 
146, error dismissed, Com App , 288 
S.W. 1114—Bateman v. Cleghorn, 
Civ App., 266 SW. 422—City Nat 
Bank of Wellington v. Morgan, 
Civ App., 258 SW. 672—St. Louis 
Southwestern Ry. Co of Texas v. 
Coleman, Civ.App., 238 S W. 366. 

fta **iadep«iidsiit ground of reoov- 
•ry,*’ as used in rule of civil proce¬ 
dure declaring that on appeal all in¬ 
dependent grounds of recovery not 
conclusively established under evi¬ 
dence and on which no issue is given 
or requested shall be deemed as 
waived, means a ground independent 
of other grounds, if any. 

Tex.—Page v. Lookley, Civ.App., 176 
S.W. 2d 991, reversed on other 
grounds 180 S.W.2d 616, 142 Tex. 
694. 

22iffsTMit ground 

The case being submitted to the 
Jury on special Issues relating alone 


to one ground of relief, there is no 
presumption of the court's findings 
to support the Judgment on another 
ground. 

Tex.—Travelers' Ins. Co. v. Washing¬ 
ton, Civ.App., 6 S.W.2d 788. 
Hatters of defense 

Plaintiff need not request submis¬ 
sion of special issues as to matters 
of defense to escape the presumption 
of adverse finding of issues in sup¬ 
port of Judgment for defendant. 
Tex.—Brown v. Weir, Civ.App., 293 

S. W. 916—Turner v. Missouri, K. ft 

T. Ry. Co. of Texas. Civ.App., 177 
S.W. 204. 

Support of Issues submitted 

Where the case is tried on special 
issues, an unrequested issue may not 
be deemed as found favorably to the 
judgment, unless it supports the is¬ 
sues submitted. 

Tex —Ormsby v. Ratcliffs, 1 S.W 2d 
1084, 117 Tex. 242. 

xntimste Issue necessary to oause of 
action 

(1) An Issue as to the existence of 
good cause for compensation claim¬ 
ant's failure to file a claim within six 
months after Injury being the ulti¬ 
mate one, and one necessary to the 
cause of action, there was no pre¬ 
sumption that the court found facta 
sufhclent to show such good cause, in 
the absence of such a finding. 

Tex.—Texas Employers’ Ins. Ass’n v 

Eaton, Civ.App., 69 S W.2d 669. 

(2) Where the Injury complained 
of is not designated in the compen¬ 
sation statute, and claimant seeking 
compensation has the burden to se¬ 
cure finding by the jury that the inju¬ 
ries received resulted in total per¬ 
manent incapacity before claimant is 
entitled to judgment by the court, 
such issue may not be deemed found 
by the court in support of its judg¬ 
ment. 

Tex.—Great American Indemnity Co. 

V. Jordan. Civ App, 85 S.W.2d 264, 
error dismissed. 

(3) Statute with respect to pre¬ 
sumptions of facts found to support 
judgment is applicable only to sup¬ 
plemental, incidental, and ancillary 
issues to the main, controlling, or 
ultimate issue. 

Tex.—Felts v. Whitaker, Civ.App., 
129 S.W.2d 682, affirmed 166 S.W.2d 
604, 137 Tex. 678. 

Waiver of Issues 

(1) An issue complete within it¬ 
self Is waived by not being submit¬ 
ted or requested to be submitted, and 
no presumption may be indulged that 
the court made findings thereon. 
Tex.—Johnson v. Miller, 177 S.W.2d 
249. 142 Tex. 228. 

McCoy V. Long, Com.App., 16 S. 

W. 2d 234, rehearing denied 17 SW. 
2d 783—Norwich Union Ins. Co. 
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V. Chancellor, Com.App., 6 S.W.2d 
494, rehearing denied 7 S.W.2d 71— 
Bulln V. Smith, Com.App., 1 S.W.2d 
691. 

Williams V. City of New Tork 
Ins. Co., Civ.App., 210 S.W.2d 219, 
error refused no reversible error— 
Brown v. Neyland, Civ.App., 161 
S.W.2d 833, affirmed in part and re¬ 
versed in part on other grounds, 
Neyland v. Brown, 170 S.W.2d 207, 
141 Tex. 253, modified on other 
grounds 172 S.W.2d 89, 141 Tex. 
268—City of Houston v. Cyrus W. 
Scott Mfg. Co., Civ.App, 46 SW2d 
270—Zurich General Accident & 
Liability Ins. Co. v. Thompson, Civ. 
App., 19 S.W.2d 163—Atlas Tor- 
p^o Co. V. U. S. Torpedo Co., Civ. 
App., 15 S.W.2d 160—Wichita Falls, 

R. & Fort Worth Ry. Co. v. Sparks, 
Civ.App, 12 S.W.2d 1082—Rlslnger 
V. First State Bank of Abernathy, 
Civ App., 12 S.W.2d 242—Trlpple- 
horn V. Ladd-Hannon Oil Corpora¬ 
tion, Civ.App., 8 S.W.2d 217, error 
dismissed Ladd-Hannon Oil Corpo¬ 
ration V. Tripplehorn, 13 S.W. 2d 
666, 118 Tex. 196—^Waybourn v. 
Spurlock, Clv.App., 281 S.W. 687— 
Bateman v. Cleghorn, Civ.App., 266 
SW. 422 

(2) Affirmative defenses are pre¬ 
sumed abandoned, where the record 
failed to disclose that special issues 
thereon were prepared and tendered 
to the court. 

Tex—Tidal Western Oil Corporation 
V Blair, Civ App., 39 SW.2d 1103. 

(3) Where defendant pleaded no¬ 
vation of contract, but requested no 
issue thereon, the appellate court 
will presume that the defense was 
waived 

Tex.—McElwrath v. City of McGreg¬ 
or, Civ.App, 68 SW.2d 861. 

(4) Where the issues In an equita¬ 
ble suit are submitted to the jury 
by special interrogatories, and other 
Issues are waived in open court, the 
appellate court cannot presume that 
the court found other issues for the 
purpose of sustaining the judgment. 
Tex—Capps v. Edwards, Civ.App., 

180 S.W. 187. 

19. Tex —Butler v. Cole, Com App., 
63 S.W.2d 1010—Garcia v. Zamora, 
Com App , 13 S.W.2d 78—Hawkeye 
Securities Ins. Co. v. Cashion, Com. 
App, 299 S W. 895 

Fitts V. Carpenter, Civ.App., 124 

S. W.2d 420—Traders ft General Ins. 
Co. V. Snow, Civ.App., 114 S.W 2d 
682, error dismissed—Shellhammer 
V. Caruthers, Civ.App., 99 S.W.2d 
1054, error dismissed—Garner v. 
Chicago, R. I. ft G. Ry. Co., Civ. 
App., 10 S.W.2d 182—Hines v. 
Hodges, Civ.App., 238 S.W. 349, er¬ 
ror refused—First Nat. Bank v. 
Rush, Civ.App., 227 S.W. 378, mod¬ 
ified on other grounds, Com.App., 
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or submitted in an improper or erroneous way,2<> 
where the court’s finding would be contrary to the 
jury’s finding on an issue actually submitted ,21 or 
th^ finding is without support in the evidence^^ or 
pleadings,23 or is otherwise not supported or is con¬ 
tradicted by the record.24 

Also, where the issue has not been submitted and 
a party would have been entitled to the reversal of 
a finding against him because of the erroneous ex¬ 
clusion of evidence on such issue, a presumed ad¬ 
verse determination by the court without due con¬ 


sideration and effect having been given to the er¬ 
roneously excluded testimony will not be permitted 
to stand.2B 

§ 1562(6). - Matters Decided 

Qenarally, the appellate court will preeume that the 
Jury found all facte neceeaary to eupport the verdict In 
favor of the prevailing party. 

An appellate court will usually presume, if there 
is nothing to show the contrary, that every fact 
necessary to support the verdict has been found 
by the jury in favor of the prevailing party,23 and 


246 SW. 349, motion granted 249 
S.W. 183—San Antonio Public 
Service Co. v. Tracy, Civ.App., 221 
S.W. 637. 

Wls —Farmers* Co-op. Packing Co. 
of La Crosse v. Boyd, 186 N.W. 234. 
175 Wis 644. 

Bnbmiralon reguegted 
Where appellant requested submis¬ 
sion of an issue to the Jury, no pre¬ 
sumption of an adverse finding by the 
court thereon can be indulged in sup¬ 
port of the judgment 
Tex—.Stevener v. Milano. Clv.App . 
266 S.W. 639—Turner v. Missouri, 
K & T. Ry Co. of Texas, Civ App., 
177 S W. 204. 

Submitted issue imaaswered 

(1) The court cannot be presumed 
to have found on an issue, where 
such issue was submitted to the jury 
and they failed to answer. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Saunders, Civ.App., 286 S.W. 919. 

(2) In an action to rescind a pur¬ 
chase of corporate stock for fraudu¬ 
lent representations that It was 
worth more than the purchase price 
and that the condition of the busi¬ 
ness was such that it would be 
worth twenty-flve per cent more on 
August 1, where the court submitted 
questions as to value at date of sale 
and value on August 1 and the Jury 
answered both questions, “Unknown,” 
it cannot be presumed in support of 
the judgment that the court found 
that plaintiff was injured or that the 
Jury gave that effect to other an¬ 
swers. 

Tex.—Russell v. Industrial Transp. 
Co, 258 S.W. 462, 113 Tex. 441. 61 
A.LR. 1. 

20. Tex—Butler v. Cole, Com.App., 
63 S.W 2d 1010. 

Felts V Whitaker, Civ.App, 129 
S.W.2d 682. affirmed 165 S.W.2d 604. 
137 Tex 578. 

Wis.—Jespersen v. Metropolitan Life 
Ins. Co, 27 N.W.2d 775, 251 Wls. 
1, 172 A.LR 139—Tews v Marg. 
16 N.W 2d 795, 246 Wis 245, fol¬ 
lowed in O'Reilly v. Marg. 16 N 
W.2d 798. 246 Wis. 260, and Hem- 
my V. Marg, 16 N.W.2d 798, 246 
Wls. 251—Mullen v. Larson-Mor- 
gan Co., 249 N.W. 67, 212 Wis. 52. 


21. Tex.—North v. Atlas Brick Co, 
Com.App., 13 SW2d 69, motion 
granted in part North v. Atlas 
Brick Co.. Com App., 16 S.W.2d 
519. 

Seastrunk v. Walker, Civ.App, 
166 S.W.2d 996, error refused— 
Muckleroy v. C. S Hamilton Mo¬ 
tor Co., Civ.App., S3 S.W.2d 260. 

22. Tex.—Lincoln County Mut. Fire 

Ins. Co. V. Goolsby, Civ App., 240 
SW.2d 402—Willingham v. Thomp¬ 
son, Civ.App., 133 S.W.2d 833— 
Hardin v. Rust, Civ App., 294 
S.W. 626—Harkrlder-Keith-Cooke 

Co. V. Abilene Ice Co, Civ App, 
253 SW. 670—Wahl v. Ramsey, 
Civ.App., 218 S.W. 659, reversed 
on other grounds Ramsey v. Wahl, 
Com App, 236 S W. 838—J, C. Kill- 
gore & Co V. Whitaker, Civ App, 
217 S.W. 445—St. Louis Southwest¬ 
ern Ry. Co of Texas v Harrell, 
Civ App., 194 S W. 971, reversed on 
other grounds Harrell v. St. Louis 
A S. W Ry Co of Texas, Com 
App , 222 S W 221. 

Wls.—Smeesters v. New Denmark 
Mut. Home Fire Ins Co, 187 N W. 
986, 177 Wis. 41—Strange v. City 
of Kenosha, 182 N.W. 741, 174 Wis. 
480. 

Baoord showing necessary 

The reviewing court’s finding of 
evidence to support an unsubmitted 
issue must be based on the record 
Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 S W 2d 13. 

23. Tex—United Fidelity Life Ins. 
Co. V. Fowler, Civ.App., 38 S.W 2d 
128—Bateman v. Cleghorn, Civ 
App, 266 SW. 422—McCrea v. 
Spruill, Civ.App., 248 S.W. 114— 
Sanger v. First Nat. Bank, Civ. 
App., 170 S.W. 1087. 

24. Tex —Kirby Lumber Co. v. Conn, 
263 S.W 902, 114 Tex. 104—Ney- 
land V. Brown, 170 SW.2d 207, 141 
Tex. 263, modified on other grounds 
172 SW2d 89, 141 Tex 263. 

Pacific Emp. Ins. Co v. Barnett, 
Civ.App., 230 SW.2d 331, error 
refused no reversible error—Robert 
Oil Corporation v. Garrett, Civ. 
App., 22 S.W.2d 508, affirmed. Com. 
App , 37 S.W.2d 136—Texas Co. v. 
Blackstock, Civ.App., 21 S.W.2d 13 
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—Curton V. Craddock, Civ.App., 252 
S.W. 1076. 

Wis —Brabazon v. Joannes Bros Co , 
286 NW. 21, 231 Wis 426—Kline 
v. Washington Nat. Ins. Co., 268 
N.W. 370, 217 Wls 21. 

Ohargs calling for gensral vsrdiot 
Where the charge calls for a gen¬ 
eral verdict and in effect directs a 
verdict against the prevailing party 
on all Issues other than the one sub¬ 
mitted, there can be no presumption 
that the court by its judgment found 
for the prevailing party on issues not 
submitted. 

Tex—Hankins v Dilley, Civ.App, 206 
S.W. 649. 

25. Wls.—Breuer v. Arenz, 233 N.W. 
76, 202 Wls. 463. 

26. Ala.—Seitz v. Keep, 10 So 2d 150, 
243 Ala. 376. 

Ark—St. Louis Southwestern Ry Co 
V Stone, 187 S W 2d 003, 208 Ark 
858—Hutchins v Ward, 120 S W 2d 
329, 196 Ark. 893—Robinson v 
souri Pac Transp. Co, 93 S W 2d 
311, 192 Ark 693—Fields v. Free¬ 
man, 8 SW2d 436, 177 Ark 807-- 
Mutual Ben Health & Accident 
Ass’n V Tilley, 3 S.W.2d 320, 176 
Ark 625—Coca-Cola Bottling Co 
V. Shipp. 297 SW. 856, 174 Ark 
130—School Dist. No. 21 v. Hud¬ 
son, 277 SW 18, 169 Ark 938— 
Johnson v. Cheek. 269 S.W. 368, 
163 Ark. 176—Shaleen v. Central 
Coal & Coke Co, 192 S.W. 225, 127 
Ark 283. 

Cal.—Duprey v. Shane, 249 P.2d 8. 
39 C 2d 781—Brokaw v Black-Foxe 
Military Institute. 231 P 2d 816, 37 
C 2d 274—Howard v. Adams, 105 
P.2d 971, 16 C.2d 253, 130 ALR 
1003—Coats V. General Motors Cor¬ 
poration, 81 P.2d 906, 11 C.2d 601— 
Boone v. Bank of America Nat 
Trust & Savings Ass’n, 29 P 2d 
409, 220 C. ^3—Walker v. Kimball 
Fruit Co., 289 P. 623, 209 C 629 
Elliott V. Rodeo Land & Water 
Co. 297 P.2d 129, 141 C.A 2d 404— 
Henson v. Planka, 204 P.2d 622, 91 
CA.2d 139—Monterrosa v. Grace 
Lines, 204 P.2d 377, 90 C.A.2d 826— 
Shotwell v. Bloom. 140 P.2d 728, 
60 C A 2d 303—Matthews v. Atchi¬ 
son, T. & S. F. By. Co., 129 P.2d 



5 C.J.S. APPEAL & ERROR §1962(6) 


435, 64 C.A.2d 649—Bates v. Zam- 
pelli, 129 P.2<1 126, 64 C.A.2d 461— 
Hughes V. Schwarta, 124 P.2d 886, 
61 C.A.2d 362—Sommerfleld v. Mir- 
attl, 121 P.2d 746, 49 C.A.2d 460— 
Henslee v. Pox, 77 P.2d 307, 26 C. 
A.2d 286—Shahablan v. Najarian, 
68 P.2d 396, 14 C.A.2d 436—Laub- 
scher v. Blake, 46 P.2d 836, 7 CA. 
2d 376—^Reuter v. Pacific Mut. Life 
Ins. Co. of America, 43 P.2d 676, 5 
C.A.2d 333—Hudgins v. Standard 
Oil Co. of California, 28 P.2d 433, 
136 C.A. 6—Ederer v. Shanzer, 26 
P.2d 38, 134 C.A. 137—Excavating 
Equipment Dealers v. A2tna Cas¬ 
ualty & Surety Co., 24 P.2d 896, 
134 C.A. 161—Richardson v. Ribos- 
so, 8 P.2d 226, 120 C.A. 641—Sar- 
cady V Bledenweg, 3 P.2d 43, 116 
CA. 681—Clark v. Wallman, 2 P 
2d 662, 116 C A 278—Tucker v. City 
and County of San Francisco, 296 
P. 101, 111 C.A. 720—Swartz v. 
Acme Express & Drayage Co , 283 
P. 368, 102 CA. 615—Marshall v. 
American Meter Co , 277 P 894, 98 
C A. 769—Purexo Products Co. v. 
Yamate, 276 P. 697, 98 C A 66— 
Nelson v. Myers, 270 P 719, 94 C. 
A. 66—Tlburne v. Burton, 261 P. 
334, 86 C A 627—^Wyseur v. Davis, 
209 P. 213, 68 CA. 698. 

Colo — Corpus Juris quoted in Denver | 
& Salt Lake Ry. Co v Granler, 
89 P2d 246, 246, 104 Colo 131. 

Conn—Bradley v Niemann, 74 A 2d 
876, 137 Conn 81—Beauton v Con¬ 
necticut Light & Power Co, 3 A 2d 
316, 126 Conn 76—Rowo v. Eng¬ 
lish, 160 A. 897, 115 Conn. 179— 
Tillinghast v. Loppert, 105 A 615, 
93 Conn. 247. 

Ga—Vedl v Barber, 30 S.E.2d 252, 
197 Ga 665—Owen v S 1’ Rich¬ 
ards Paper Co., 3 S E.2d 660, 188 
Ga 258 

Ill—Dees V. Moore, 81 NE2d 772, 
336 Ill App 318—Borkstrom v. 

South Shore Garages, 65 N E 2d 
402, 323 Ill App 285—Alton v Min¬ 
eral Point & N Ry Co . 222 Ill App. 
106—Schnceweisz v. Illinois Cent. 
R Co , 196 Ill.App. 248. 

Ind —Pennsylvania R Co v. Hem- 
mer. 189 N E. 137, 206 Ind 311. 

Scoopmire v. Tafllnger, 62 NE 
2d 728, 114 Ind App 419—John 

Hancock Mut Life Ins Co v. Pap- 
pageorgu, 24 N.E 2d 428, 107 Ind 
App. 327—Stradling v. Hahn, 163 
NE 627. 88 Ind App. 117—Pruden¬ 
tial Ins Co. of America v DiflCen- 
baugh, 121 N.E. 301, 68 Ind App. 
699—Mayer v. Mellette, 114 NE 
241, 65 Ind.App. 64—Baker v. Bal¬ 
timore & O S. W R. Co.. 112 NE. 
27, 61 Ind App. 454—Independent 
Five & Ten Cent Stores of New 
York V. Earles, 106 N.E. 730, 1087. 
67 Ind App. 241. 

Kan—Phillips v. Hartford Accident 
& Indemnity Co., 142 P.2d 704, 157 
Kan. 681—Hart v. Corcoran, 209 P. 
984, 112 Kan. 21—Goeken v. Bank 
of Palmer, 179 P. 321, 104 Kan. 370. 


Ky.—Woods V. Madden's Adm'x, 170 
S.W.2d 877, 294 Ky. 14. 

Me.—York v. Golder. 161 A. 668, 129 
Me. 300—Foster v. Congress Square 
Hotel Co., 145 A. 400, 128 Me. 60, 
67 A L.R. 239. 

Mass.—Delgado v. Town of Billerica, 
82 N.E.2d 691, 323 Mass. 483— 
Gallner v. William W. Babcock Co, 
129 N.E. 431. 237 Mass. 266—Millen 
V. Gulesian, 118 N.E. 267, 229 Mass. 
27 

Miss.—^Wright v. Thornton, 17 So.2d 
437. 196 Miss. 395 

Mo — Scott V. First Nat Bank, 119 
SW.2d 929, 343 Mo. 77—State ex 
rel. Williams v. Daues, 292 S.W. 
68—Smith v. Kansas City Southern 
Ry. Co.. 213 SW 481, 279 Mo. 173, 
certiorari denied Kansas City 
Southern Ry Co. v. Smith, 40 S.Ct. 
66, 261 U.S. 662, 64 L.Ed. 410. 

Hale V. Kansas City, Mo., App., 
187 S.W 2d 31—Jones v. Austin, 
App., 164 S.W 2d 378. 

Mont —Britt v. Cotter Butte Mines, 
89 P.2d 266. 108 Mont. 174. 

N H —Jacob Trlnley & Sons v. Goi¬ 
ter. 41 A 2d 243. 93 N.H. 268—Lea¬ 
vitt V. Bacon, 200 A. 399, 89 NH 
383—Emery v. Tllo Roofing Co, 196 
A 409. 89 NH. 165. 

NY.—Shevlin v. Schneider, 183 N.Y. 
S. 178, 193 AppDlv. 107. 

Cooper V. City of Buffalo. 284 
NYS. 227, 157 Misc. 702, reversed 
on other grounds 299 N.Y.S. 173, 
262 AppDiv 835 

N.C.—Bradshaw v. Conger, 164 S.E 
347, 202 NC. 796. 

N.D—Smith v. Knutson. 36 N.W.2d 
323, 76 ND 376—Leonard v. North 
Dakota Co-op. Wool Marketing 
Ass’n, 6 NW2d 676, 72 N.D. 310. 

Ohio —Centrello v. Basky, 128 N.E. 
2d 80, 164 Ohio St 41. 

American Nat Fire Ins. Co. v. 
Western Ohio Public Service Co, 
76 NE2d 72, 81 Ohio App 228— 
Dow Drug Co. v. Nieman, 13 N.E.2d 
130, 67 Ohio App. 190—Gaus v 
Pennsylvania R. Co, 10 N.E.2d 635, 
56 Ohio App. 299—Steele v Rail 
& River Coal Co. 182 N.E. 662, 42 
Ohio App. 228—Baltimore & O. R 
Co V Roudebush, 172 N.E. 569, 35 
Ohio App 471. 

Okl —Fourth Nat. Bank of Tulsa v. 
Eid.son, 236 P2d 491, 205 Okl 145 
—Denco Bus Co v. Keller, 212 P 
2d 469, 202 Okl. 263—J. R Watkins 
Co. v. Chapman, 172 P.2d 768, 197 
Okl. 466—Union Transp Co. v. 
Lamb, 123 P 2d 660, 190 Okl 327— 
Kirk V. Leeman, 22 P 2d 382, 163 
Okl. 236. 

Or —Carnahan Mfg. Co. v. Beebe- 
Bowles Co., 178 P. 233. 91 Or. 302. 

Pa.—New York Cent. R. Co. v. James 
B. Berry Sons’ Co., 12 A.2d 688, 338 
Pa. 600, certiorari denied 61 S.Ct. 
31, 311 U.S 671, 86 L Ed 431— 
Mathey v. Flory Milling Co., 129 
A. 109, 283 Pa. 331. 
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Baler v. Glen Alden Coal Co., 
200 A. 190, 181 Pa.Super. 809, af¬ 
firmed 8 A.2d 849. 832 Pa. 661. 

R. I.—O’Connell v. Ford, 191 A. 601, 
68 R.I. 111—^Hamilton Co. v. Ro¬ 
sen, 191 A. 265, 58 R.I. 35—Rl^pde 
Island Malleable Iron Works v. O. 
K. Nut Lock Co, 103 A 1036. 

S. C.—Cammer v. Atlantic Coast Line 
R. Co. 61 S.E 2d 174, 214 SC. 71— 
Chisolm V. Seaboard Air Line Hy., 
114 S.E 500, 121 SC. 394—Callison 
V. Charleston & W, C. Ry. Co , 90 
S E. 260, 106 S.C. 123. 

Tenn.—Stewart v. Parker, 232 S.W. 

2d 57. 33 Tenn.App. 316. 

Tex —Embrey v. W L Lfgon & Co., 
12 S W2d 106, 118 Tex. 124 
Barrington v. Duncan, Civ App., 
162 S.W.2d 1025, reversed on other 
grounds 169 SW.2d 462, 140 Tex. 
610—Texas & P. Ry Co v. Bald¬ 
win, Civ.App , 25 S W 2d 969, af¬ 
firmed, Com.App , 44 S W 2d 909, 
certiorari denied 63 S Ct. 11, 287 
US. 606, 77 LEd. 527—St. Louis 
Southwestern Ry. Co of Texas v. 
Moore, Civ.App, 269 S.W. 191— 
Gulf, C & S. F Ry Co. v. Cooper, 
Civ App, 191 SW. 679, error re¬ 
fused—Blount-Decker Lumber Co. 
V. Martin, Civ App , 190 S W 232 
—Southern Traction Co v Wilson, 
Civ.App, 187 SW 636, reversed 
on other grounds Wilson v. South¬ 
ern Traction Co, 234 S W. 663, 111 
Tex. 361—International & G N Ry 
Co V. Penney, Civ App , 178 S.W. 
970. 

Utah —Taylor Motor Car Co. v Han¬ 
sen, 282 P. 1040. 75 Utah 80 
Va—^Virginia Electric &• Power Co. 

V Ford, 186 SE 84, 166 Va 619 
Wash—Hurst v Peterson, 64 P.2d 
788, 189 Wash 169—Simmons v 
Anderson, 32 P 2d 1005, 177 Wash. 
691. 

W.Va—Agsten v. Lemma, 193 SE 
646, 119 WVa 330 

Wis—Lefebvre v Nickolai, 236 NW. 
684, 206 Wis 116—Adams v Bucy- 
rus Co. 169 NW 722, 164 Wis 146 
—Huggard v. Chicago, M & St. P 
Ry Co, 147 NW 1020, 158 Wis 1 
4 CJ. p 772 note 89—39 C J. p 1259 
note 99 [c] (1). 

Saoh element in the pleading of the 

prevailing party will be deemed, on 
appeal, as established by the verdict, 
under an instruction that, unless each 
was proved, the verdict must be for 
the other party. 

Colo.—Armstrong v. Gresham, 213 P. 
114, 78 Colo 46. 

Elements of damage not epeoilloally 
claimed 

To sustain a verdict as against the 
objection that it was excessive, it 
may be assumed that the jury con¬ 
sidered the element of mental suffer¬ 
ing arising from a serious physical 
deformity established by the testi¬ 
mony although damages were not 
specifically claimed therefor. 
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that the verdict is responsive to, and decisive of, all 
the material issues,although there may be a spe¬ 
cial finding in favor of the prevailing party on the 
siijgle issue which his adversary requested sub- 
mitted.28 On the other hand, the reviewing court 
will not assume that the jury failed to find on any 
of the issues submitted,*® or that they found on a 
matter not in issue or submitted*® or on an issue 
as to which the evidence is silent or insufficient.*^ 

While it has been presumed that the jury found 
certain matters from a view of the premises,** 
other authority holds that it will not be presumed 
that they found certain matters from real evidence 
which was unsupported by the testimony of witness¬ 
es.** 


Where there are several defendants, and a verdict 
in favor of plaintiff is expressly against only one 
of the defendants and silent as to the other or 
others, it will be presumed that the jury found 
in favor of defendants not referred to in the ver¬ 
dict,*^ unless their liability was necessarily joint.** 

§ 1562(7). — Theory or Grounds of Ver¬ 
dict 

At between proper and Improper grounds or theories, 
a general verdict will often be presumed to be based on 
that ground or theory on which it can properly be sus¬ 
tained. 

Quoted ini 8.D.—^Allen v. McLain. 69 N.W.Sd 390. 895. 
76 S.D. 620. 

Generally, it will be presumed that a general ver- 


Wis.—Hutchinson v. City of Osh¬ 
kosh. 149 N.W. 711, 169 Wls. 141. 
Motloe to landlord 

It has been held, however, that, 
where a pedestrian’s action failed 
without statutory notice to a land- 
owner receiving a general verdict, the 
court could not assume, without spe¬ 
cial verdict, that the Jury found 
against the pedestrian as regards no¬ 
tice, so as to preclude the necessity 
for reviewing alleged errors with re¬ 
spect to issues of negligence on 
which the verdict might have been 
based. 

Mass.—Roland V. Kilroy, 184 N.E 
367, 282 Mass. 87. 

Prejadiolal error 

Where prejudicial error is not in¬ 
jected. and jury And that there was 
total loss of property insured un¬ 
der Are policy, such Anding stands 
as a fact, but jury’s verdict in a trial 
where prejudicial error is shown 
gives rise to no presumption of such 
fact. 

Mo —Petrovlo v. Standard Fire Ins 
Co. of Hartford, Conn., 167 S.W.2d 
412, 237 Mo.App. 290. 

WillfUl&oss 

Where it was alleged that a rail¬ 
road’s failure to give reasonable and 
adequate warning of a train’s ap¬ 
proach was wanton and willful, it 
must be assumed, if necessary to 
support a general verdict for plain¬ 
tiff, that the Jury found willfulness 
in failing to give such warning. 

S.C.—Chisolm v. Seaboard Air Line 
Ry., 114 SE. 600, 121 S.C. 894. 

87. Ark—Barron - Fisher - Caudill 
Land Co. v. Rhoda, 191 S.W. 229, 
126 Ark. 654. 

HI.—-Stefan v. Elgin, J. & B. R. Co., 
120 H.E.2d 62, 2 Ill.App 2d 300. 
Ohio.—^Val Decker Packing Co. v. 
Treon, 97 X.E 2d 696, 88 Ohio App. 
479. 

4 C.J. p 773 note 93. 

Aaswer of lastraotloas 

The reviewing court will assume 


that the Jury Anding for one party 
answered the instructions favorably 
to such party. 

Ark.—Ouachita Valley ReAnlng Co. 
v. Webster, 12 S.W.2d 779, 178 Ark 
845. 

88. R I. —Hanaford v. Stevens & Co., 
98 A. 209, 39 R.I. 182. 

89. Minn.—Burke v. Chicago & N. 
W. Ry. Co, 164 N.W. 960, 131 Minn 
209. 

N,Y~Pockrass v. Kaplan, 148 NY 
S. 106, 163 AppDiV. 209 
Tex—SchafC v. Johnson, Civ.App., 267 
S.W. 737. 

4 C.J. p 773 note 99. 

railnre to find ooatribntory nogli- 
geace 

In an action under the Federal Em¬ 
ployers’ Liability Act, the supreme 
court will not assume, in order to 
hold erroneous the denial of a new 
trial, that the Jury did not And con¬ 
tributory negligence and reduce the 
damages. 

Minn —Burke v Chicago & N W. Ry. 
Co, 164 N.W. 960, 131 Minn. 209 

30. Cal —Daniels v. City and County 
of San Francisco, 266 P 2d 786, 40 
C.2d 614. 

Lenning v. Chiolo, 147 P 2d 410, 
63 C A 2d 611—Brown v. McCuan, 
132 P.2d 838, 66 C.A.2d 35—Reay 
V Reay, 276 P. 633, 97 C A. 264. 
N.Y.—Hernandez v. Brooklyn & 
Queens Transit Corp., 32 N.E.2d 
642, 284 N.Y. 636. 

Tex—Dotson v. Bra.swell, Civ.App., 
172 S.W 2d 986, error refused. 

Wis—Modi V. National Farmers Un¬ 
ion Property & Cas. Co., 77 N.W.2d 
607, 272 Wis. 660. 

4 C.J. p 773 notes 90, 97. 

Directed verdict on one oonnt 

The appellate court must assume 
that the Jury verdict for plaintiff was 
in response to the second count of the 
complaint, where the court directed 
verdict for defendants on the Arst 
count, since it is not to be presumed 
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that the Jury disregarded the court’s 
instructions. 

Cal.—Reay v. Reay, 276 P. 683, 97 C. 
A. 264. 

SnbmlBBloa of on* Issue 

It has been held, however, that 
where the Instructions of the court 
submitted only one of the issues in¬ 
volved, the verdict for plaintiff must, 
on appeal, be deemed to have deter¬ 
mined in plaintiff’s favor all other 
issues upon which evidence was of¬ 
fered. 

Mich—Hume v. Grand Trunk West¬ 
ern Ry. Co, 158 N.W 840, 102 Mich. 
225. 

31. Cal—Blackwell v American 

Film Co., 209 P. 999, 189 C. 689 

Ind —Nashville, C & St. L. Ry Co v. 
Johnson, 109 N.E. 912, 60 Ind.App. 
416. 

4 C.J. p 778 note 98. 

32. Cal.—Peckwith v. Lavezzola, 122 
P 2d 678, 60 C A.2d 211. 

Mont.—Michalsky v. Centennial 

Brewing Co., 134 P. 307, 48 Mont. 

1 . 

33. Tex —Pecos, etc , R. Co v Wel- 
shlmer. Civ App., 170 S.W. 263. 

4 C.J. p 773 note 92. 

34. Neb —Lewis v. Union Pac R. 
Co, 226 N.W. 818, 118 Neb. 706. 

35. Cal —Benson v. Southern Pac. 
Co, 171 P. 948, 177 C. 777. 

Wolfson V. Ocean Park Realty 
Corp., 299 P. 679, 114 C A. 127. 

Za aa aotloa agalast a priaolpal 
aad his ageat, or aa employor aad 
his servaat, all intendments favoring 
the verdict, a verdict against the 
principal or employer alone must be 
considered as based on a Anding of 
Joint liability unless there is some¬ 
thing in the record which prevents 
that conclusion. 

Cal.—Benson v. Southern Pac. Co., 
171 P. 948, 177 C. 777. 

Wolfson V. Ocean Park Realty 
Corporation, 299 P. 678, 114 C.A. 
127. 
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diet was based On that theory or ground supported 
by the evidence which properly sustains the ver¬ 
dictand it will not be assumed that the verdict 
was based on a finding which would be opposed 
to the preponderance of the evidence,®*^ or based on 
otherwise improper grounds.^® Where a complaint 
consists of several counts, one or more of which 
states a cause of action of which malice is the gist, 
with others based on negligence, and the verdict is 
general without specifying the count on which it is 
based, the presumption is that the verdict is based 


on a cause of action of which malice is the gist.®®'® 

Where one ground of an instruction clearly au¬ 
thorizes the verdict, while another ground is er¬ 
roneous because of conflict with another charge, 
it will be assumed that the verdict was based on the 
former ground.®® Similarly, it is often held that, 
where a part of several counts or paragraphs of a 
petition, declaration, or complaint is sufficient and 
the remainder insufficient, a general verdict for 
plaintiff will be presumed, on appeal, to have been 
based on the sufficient counts or paragraphs;^® but 


36. Ala.—Austin v. Tennessee Bis¬ 
cuit Co., 62 So.2d 190, 265 Ala. 673 
—Seitz V. Heep, 10 So 2d 160, 243 
Ala. 376. 

Arlz—Bianconi v. Lyall, 281 P 2d 
119, 78 Arlz. 409—Citizens Utilities 
Co. V. Firemen's Ins. Co., 240 P.2d 
869, 73 Arlz. 299. 

Cal.—Burk v Extraflne Bread Bak¬ 
ery, 280 P. 622, 208 C. 105—^Humph- 
fres V. Western Pac. Ry. Co, 160 
P. 415, 173 C. 428. 

Petersen v. Rleschel, 262 P.2d 
986. 115 C.A.2d 758—McManus v. 
Allan. 89 P 2d 690. 32 C A 2d 276— 
Simmons v. Pacific Electric Ry. 
Co, 212 P. 641, 60 C A 140. 

Ill.—^Weinhouse v Woodruff, 69 N. 
E 2d 623. 324 Ill App 660 See 

Chapman v. Chicago City Ry Co., 
205 Ill.App. 497. 

Ohio —Ueonardi v. A. Habermann 
Provision Co, 56 N E 2d 232, 143 
Ohio St 623 

Moody V Vickers. 72 NE2d 280. 
79 Ohio App 218—I^acey v. Heisey, 
5 NE2d 699. 63 Ohio App 461— 
Ilclinig V Kramer. 192 NE 388, 
48 Ohio App 71 

Okl—Hut<*hlnson I.iimber Co v 
Scrivener. 217 P. 864. 91 Okl 293 
Pa.—Pastore v Sugrlia, 101 A 2d 135. 
174 Pa Super. 339 

Home Ins Co v Slater, Com 
PI . 28 Del 646 

S.C - Th mpson v Southern Ry Co., 
37 SE2d 278, 208 SC 49. 

Tenn—Thonl v. Hayhorn, 260 S.W 
2d 376, 37 Tenn App. 56. 

Tex —Hall v Weaver, Civ App., 101 
S.W.2d 1035, error dismissed. 
Utah.—Loos V. Mountain Fuel Sup¬ 
ply Co.. 108 P.2d 254, 99 Utah 496 
—McLaughlin v. Chief Consol. 
Mining Co., 220 P. 726, 62 Utah 
532. 

Wash.—Lubliner v. Huge, 153 P.2d 
694, 21 Wash 2d 881. 

Wis.—Emerich v. Bigsby, 286 N.W. 

51, 231 Wis. 473. 

4 C.J. p 772 note 88. 

Only one proper theory 

Where there is one theory and only 
one, on which the Jury could reason¬ 
ably have reached its verdict, based 
on the evidence, the court will as¬ 
sume that such theory was the one 


on which the Jury acted In reaching 
its verdict 

Okl.—Hutchinson Lumber Co. v. 

Scrivener, 217 P. 864, 91 Okl. 293. 
▼ardiot rasponslva to only on# oonnt 
In a suit to recover an automobile 
sold by plaintiff under a conditional 
sales contract and acquired by de¬ 
fendant, with counts for detinue, 
trover and conversion, and destruc¬ 
tion of plaintiff’s lien, the verdict of 
the Jury for plaintiff assessing his 
damages, not responding to the other 
counts, will be presumed to be un¬ 
der the count for destruction of 
plaintiff’s hen 

Ala.—Malone Motor Co. v. Green, 105 
So. 897. 213 Ala. 636. 

37. Cal—Oettlnger v. Stewart, 148 
P.2d 19, 24 C2d 133, 166 A.L.R. 
1221 . 

Me.—Goudreau v. Ouelette, 178 A. 
355, 133 Me 365 

Miss—Mobile & O R. Co. v. John¬ 
son, 126 So. 827, 167 Miss 266. 

38. Tex.—Southern Kansas Ry Co. 
of Texas v Hughey, Civ.App, 182 
S.W. 361—San Antonio, U & G Ry. 
Co. V, Storey, Civ App, 172 S W. 
188 

38.6 Ill —Greene v. Noonan, 23 N.E. 
2d 720, 372 Ill. 286. 

Farr v. Chicago & E I. R Co , 
121 NE2d 6, 3 Ill App 2d 209— 
Maltby v. Chicago Great Western 
Ry. Co, 106 N.E.2d 879, 347 Ill.App 
441—Goodwin v. Lamb, 101 N E.2d 
207, 344 Ill App. 449—Knlttle v 
Heyden, 85 N.E 2d 207, 337 Ill App. 
104—Green v Yeager, 83 N E 2d 
386, 336 Ill.App 312—Goldschmidt 
V. Chicago Transit Authority, 82 
N.E 2d 367, 336 Ill.App. 461—Barn¬ 
hart V. Martin, 64 N.E.2d 743, 327 
Ill.App 661—Robertson v. New 
York Cent. R. Co., 63 N.E.2d 144, 
321 Ill.App. 313, reversed on other 
grounds 68 N.E.2d 627. 388 Ill. 580 
—Buglio V. Cummings, 46 N.E 2d 
642. 317 Ill App. 73—O’Neal v. Caf- 
farello, 25 N.E.2d 634, 303 Ill.App. 
674. 

AiiiMidxiisnt to statuto requiring a 
special finding of malice as gist of 
action cannot be applied to defeat 
presumption. 

Ill.—Moore v. Young, 46 N.E.2d 862, 
317 Ill.App. 474. 
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39. Mo.—Spencer v. Quincy, O. & K. 
C R. Co., 297 S.W. 363, 317 Mo. 
492. 

N.J.— Oorpns Jnrls Beoundnm cited 

In Maccla v. Tynes, 120 A 2d 263, 
268, 39 N.J.Super. 1. 

40. Cal.—Vargas v. Glacosa, 268 P. 
2d 840, 121 C.A.2d 621. 

Conn.—Valente v. Porto, 119 A. 888, 
08 Conn. 653. 

Ind—Borenstein v. Uhl, 20 N.E.2d 
189, 107 Ind.App 67. 

Mass.—Bergeron v. Forest, 124 N.E. 
74, 233 Mass 392—Tucker v. Co¬ 
lumbian Nat. Life Ins. Co, 122 N. 
£. 285, 232 Mass. 224. 

Tenn.—Little v. Nashville, C. & St. 

L Ry. Co., App.. 281 S.W.2d 284. 
4 CJ. p 773 note 94 
Considering the evidence 
In determining whether to invoke 
presumption that a general verdict 
under several counts, some of which 
are good and some bad, is based on 
evidence supporting good counts, re¬ 
viewing court should consider wheth¬ 
er evidence is close on facts or sharp¬ 
ly conflicting, and whether error of 
submitting unsupported issues was 
such as could reasonably have af¬ 
fected verdict. 

Ill —Sims V. Chicago Transit Author¬ 
ity. 129 N.E 2d 23. 7 Ill App 2d 21. 

Curing error In refusing requested 
Instruction 

Rule that if there is any finding 
sustained by evidence on which judg¬ 
ment may rest, it will be regarded 
as one on which Judgment did rest 
should not be applied, where Jury re¬ 
turns a general verdict, to cure error 
of refusing a requested instruction, 
to which a party was entitled, where 
the error resulted in submitting to 
Jury, as a question of fact, an issue 
that on the record was one of law. 
Cal —Huebotter v. Follett, 167 P.2d 
193, 27 C 2d 765. 

Chalmers v. Ebbert, 275 P.2d 
629, 128 C.A 2d 374 
Unauthorised count 
Where there is a general verdict 
on a complaint containing several 
counts, and it cannot bo determined 
upon which count or counts the ver¬ 
dict is based, and there is sufficient 
evidence supporting some of the 
counts, the verdict must stand, even 
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this rule does not apply where a demurrer to the 
insufficient counts or paragraphs was overruled, 
or where a verdict should have been directed for the 
unsuccessful party, ^2 although it has been held to 
apply against an exception to a refusal to direct a 

verdict^ 3 

Many other cases have held, however, that, where 
an improper or unsupported issue or count has er¬ 
roneously been submitted to the jury, and it is im¬ 
possible for the appellate court to tell on which 
count or issue a general verdict has been based, it 
will make no presumption with respect thereto but 
will reverse the judgment.^^ 

If an action for injury to property has been er¬ 
roneously tried on the theory of complete ownership 
in plaintiff, when he in fact had but a half interest 
in the property, the appellate court will assume that 
the jury in giving a general verdict for plaintiff al¬ 


lowed for damages to the entire property, and will 
not permit the verdict to stand.*® 

§ 1563. Findings of Fact and Conclusions 

As will be seen in the following sections, the court 
on review will, in favor of the judgment or decree 
below, indulge certain presumptions with reference 
to the sufficiency and correctness of the findings of 
fact of the trial court or by a referee, master, audi¬ 
tor, or commissioner, and with reference to the con¬ 
clusions and propositions of law of the trial court. 

§ 1564(1). - Findings by Court 

The general presumption is in favor of the correct¬ 
ness and sufficiency of the findings by the trial court. 

The general presumption, on appeal, is in favor 
of the findings made by the lower court,*® and all 


though the cause of action under one 
of the counts was not authorized by 
law. 

Conn.—Valente v. Porto, 119 A. 888, 
98 Conn 653. 

41. Ind —Rowe v. Peabody, 1 N.E 
363, 102 Ind. 198 

4 C.J. p 773 note 96. 

42. Mass.—Farr v. Whitney, 156 N. 
E. 863, 260 Mass. 193. 

43. Mass —Tucker v. Columbian 

Nat. Life Ins, Co, 122 N E. 285, 
232 Mass 224. 

44. A^a.--Nashville, C, & St. L. Ry. 
V. Farrell & Braley, 70 So. 986, 14 
Ala.App 380 

Ark.—Carrigan v. Nichols, 230 S.W. 
9, 148 Ark. 336 

Miss—Bankston v McKnlght, 103 So. 
807, 139 Miss. 116. 

Mo.—Kuhn V. Lusk, 219 SW, 638, 281 
Mo. 324. 

N.Y.—Babcock v. Warner Bros. Thea¬ 
tres, 270 N.Y.S 765, 240 App.Dlv. 
466—Madden v. Chalmers, 214 N.Y. 
S. 268, 216 AppDiv. 549—-Middleton 

V. Third Ave. Ry. Co., 182 N.Y.S. 
698, 192 AppDiv 172 

Tex.—Tisdale v. Panhandle & S. F. 
Ry. Co. ComApp., 228 S W, 133, 
16 A.LR. 1264 

Louisiana Ry. & Nav. Co. of Tex¬ 
as V. Humphreys, Civ.App., 286 S 

W. 869, reversed on other grounds 
Humphries v. Louisiana Ry. & Irr. 
Co. of Texas, Com.App., 291 S.W. 
1094—St. Louis Southwestern Ry. 
Co. of Texas v. Gross, Civ.App., 
268 S.W. 487—Debes v. Greenstone, 
Civ.App., 247 S.W. 289—Schaff v. 
Gooch, ClvApp., 218 S.W. 783, dis¬ 
missed for want of jurisdiction— 
Davis V, Cox, Civ.App., 176 S.W. 
981. 

Va,—Craig-Giles Iron Co. v. Wick- 
line, 101 S.E. 226, 126 Va. 228. 
Wash,—Barach v. Island Empire Tel¬ 


ephone & Telegraph Co., 276 P. 
713, 161 AVash 279. 

4 C J. p 773 note 96. 

Zaooasistsnt case 

In an apparently inconsistent Tex¬ 
as case it has been held that, where, 
in action for personal injuries 
against a railroad, other Issues of 
negligence on which recovery could 
be based were properly submitted, 
and one Issue of negligence, without 
support in evidence, was Improperly 
submitted, It will be presumed that 
the verdict for plaintiff was based 
on issues supported by the evidence. 
Tex—Houston & T. C. Ry. Co. v. 
Roberts, Civ.App. 201 SW. 674, 
modified on other grounds 206 S.W. 
382, error refused. 

Verdict must he snstainahle on all 
theories submitted 

Where the jury rendered a general 
verdict for plaintiffs, after having 
been instructed that they might hold 
defendants liable on either of two 
theories, and the record does not dis¬ 
close upon which theory the verdict 
was predicated, judgment must be 
reversed, unless it can be sustained 
on both theories, 

N.Y.—Moody v. Wise, 176 N.Y.S. 616, 
188 App.Div. 224. 

45. Cal,—Melrose v. Cooley, 196 P. 
105, 50 C.A. 768 

46. U.S—Fremont Cake & Meal Co 
v. Wilson & Co., C.A.Neb., 183 F.2d 
67—Federal Sav. & Loan Ins. Corp. 
V. First Nat. Bank, Liberty, Mo., 
C.CA.MO., 164 F2d 929. 

Ala.—Limbaugh v. Comer, 90 So 2d 
246—Parkman v Ludlum, 69 So 2d 
434, 260 Ala. 236—Salter v. Carter, 
68 So.2d 454, 267 Ala. 216—Mobile 
City Lines v. Alexander, 30 So. 2d 
4, 249 Ala. 107—Gambill v. Cassi- 
mus, 22 So.2d 909, 247 Ala. 176— 
Whitlow V. Moore, 21 So.2d 268, 
246 Ala. 472—Mosely v. Kennedy, 
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17 So 2d 636, 245 Ala. 448—Rit¬ 
ter V. Hewitt, 181 So 289, 236 Ala 
206—Bonds v Bonds, 175 So. 561, 
234 Ala 622—Moore v. Esslinger. 
167 So. 328, 232 Ala. 251—Daniel 
V Cummings, 165 So. 766, 231 Ala 
609. 

London Assur. v. Hendon, 2 So 2d 
917, 30 AlaApp 176, certiorari de¬ 
nied 2 So 2d 921, 241 Ala. 390 

Ariz.—Glaspie v Williams, 61 P 2(i 
254, 46 Ariz. 381—Britton v Jack- 
son, 250 P. 763, 31 Ariz. 97. 

Ark—George v. Ward, 216 S W 2d 
62, 214 Ark. 233—Smith v. Magnet 
Cove Barium Corp., 206 S W.2d 442, 
212 Ark 491—Higginbotham v 
Ritter, 150 S W 2d 620, 202 Ark 
412—Parsley v Ussery, 132 S.W 2d 
1, 198 Ark 910—Case v. Taylor 
66 SW.2d 30, 188 Ark. 186— Howell 
V. Miller, 292 S.W. 1006, 173 Ark 
627—Crow Oil & Gas Co. v. Drain, 
286 S.W. 971, 171 Ark. 817. 

Cal —Johnson v. Griffith, 120 P.2d 
6, 19 C 2d 176—Loewenberg \ 

Schneider. 93 P 2d 1014. 14 C 2d 
306—Harris v. Hensley, 6 P.2d 263. 
214 C. 420—Whann v. Doell, 221 
P. 899, 192 C. 680—Taber v. Beske. 
187 P. 746, 182 C. 214—Morrill 

V. Chapman, 36 C. 85. 

Endara v. City of Culver City, 
294 P.2d 1003, 140 C A.2d 33— 

Devers v. Greenwood, 293 P.2d 834, 
139 C.A.2d 346—Bennett v. Phelps, 
289 P.2d 36, 136 C A,2d 646—De 
Freitas v. De Freitas, 286 P.2d 111, 
133 C.A 2d 769—Ruby v. Debovsky, 
271 P.2d 983. 126 C.A.2d 21—Pur- 
viance v. Shostak, 202 P.2d 766, 90 
C.A.2d 296—National City v. Dun¬ 
lop, 194 P.2d 788, 86 C.A.2d 380— 
Ng V. Warren. 179 P.2d 41. 79 C. 
A.2d 64—California Employment 
Stabilization Commission v. Sac¬ 
ramento Valley Walnut Growers 
Asa'n. 156 P.2d 274, 68 C.A.2d 173 
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--Churchill V. Peteri. 1S4 P.2d 841, 
67 C.A.2d 621--Treat v. Osden, 132 
P.2d 493, 66 aA.2d 70—Funk v. 
Campbell, 116 P.2d 513, 46 C.A.2d 
185—Bacon v. Kessel, 87 P.2d 857, 
81 C.A.2d 245—Schola v. Hilbert, 86 
P.2d 902, 30 C.A.2d 228—Boens v 
Bennett, 67 P.2d 716, 20 C.A.2d 
477—Citizens State Bank of Long 
Beach v. Gentry, 67 P.2d 364, 20 
C.A.2d 416—^Lufkin v. Patten-Blinn 
Lumber Co., 69 P.2d 414, 16 CA.2d 
269—Marion Machine Foundry & 
Supply Co. V. Gould, 67 P.2d 276, 
16 C.A.2d 716—Lagar v. Erickson, 
66 P.2d 1287, 13 C.A.2d 365—Jes- 
sen V. Angelus Furniture & Mfg. 
Co.. 42 P.2d 1063, 6 C.A.2d 477— 
Callison v. Mt Shasta Power Cor¬ 
poration, 11 P.2d 60, 123 C.A. 247 
—Sannes v. McEwan, 10 P 2d 81, 
122 C.A. 265—Los Angeles Soap 
Co V. Bossen, 9 P.2d 900, 122 C 
A 237—Carlin v. Carlin. 299 P 643, 
114 C A. 186—Coleman v. Dawson, 
294 P. 13, 110 CA 201—First Nat. 
Bank v. Shipley. 292 P. 996, 109 
C.A 194—Glassell v. City of Los 
Angeles, 291 P 227, 106 C A. 396— 
California Bond 8c Mortgage Co. t. 
Washburn, 271 P. 654, 94 C A 630 
— Coops V. Coops, 248 P. 286, 78 
CA. 28?—Malachowskl v. Varro, 
244 P. 936, 76 C A 207—Macowsky 
V Irvine, 234 P 839, 71 C A. 77— 
Tashjia?i v. Krikorian, 202 P. 966, 
66 C A. 160—RIeder v. Hogan Co, 
201 P. 606, 64 C.A. 204—California 
Orange Co v. Riverside Portland 
Cement Co, 196 P. 694, 60 C.A 
622—Simpson v, Maltor, J85 P. 676, 
43 C A 662—Lakss v Archambault, 
176 P 180, 38 C.A 366—Montgom¬ 
ery 8c Mullen Lumber Co. v. Ocean 
Park Scenic Ry. Co, 161 P. 1171, 
32 CA 32—Rich v. Smith, 148 P. 
645, 26 C A 776 

Laidlaw v. Pa rifle Bank, 67 P. 
897, 6 Cal Unrep Cas. 849. 

Colo—Taylor v. Peterson, 293 P 2d 
297, 133 Colo. 218—Smith v. Wag¬ 
ner, 279 P.2d 1057, 131 Colo. 136— 
Bowman v. May, 80 P.2d 327, 102 
Colo. 417—Hawkins v. Elston, 146 
P. 264, 68 Colo 400 

Conn —H. O. Canflcld Co v. United 
Con.st. Workers, 70 A 2d 647, 136 
Conn. 293—Vigglana v. Connecti¬ 
cut Co., 191 A. 96, 122 Conn. 614— 
Gaucso V. Levy, 93 A. 130, 89 Conn. 
169. 

Del —Hob Tea Room v. Miller, 89 A. 
2d 861, 33 Del.Ch. 38—Eastern 

Shore Public Service Co. v. Town 
of Seaford, 2 A.2d 265, 23 Del.Ch 
199, appeal dismissed Eastern 
Shore Public Service Co. v. Town 
of Seaford. 69 S.Ct. 483, 306 U.S. 
616, 83 L.Ed. 1024, rehearing de¬ 
nied 69 set. 589, 306 U.S. 668, 83 
LEd. 1063. 

Fla.—Williams v. Williams, 86 So. 2d 
225—Odom v. Barrett, 67 So. 2d 
200 —^Foley Lumber Co v. Koester, 
61 So.2d 634—Loos v. Scarfone, 46 


So. 2d 396—Clark v. Groves, 16 So. 
2d 340, 154 Fla. 18—U. S. Fidelity 
& Guaranty Co. v. Marshall, 4 So. 
2d 837, 148 Fla. 286—Wise v. Wise, 
184 So. 91, 134 Fla. 663—McGregor 
V. Provident Trust Co. of Phila¬ 
delphia, 162 So. 323, 119 Fla. 718. 
Ga.—Campbell v. Powell, 68 S.E.2d 1 
829. 206 Ga 768. 

Georgia Railroad & Banking Co. 
v. Sewell, 196 S.E. 140, 67 Ga.App. 
674. 

Ill—Mlrza V. Mirza, 64 N.E.2d 201, 
827 Ill.App. 334—Marine Trust Co. 
of Buffalo V. Reynolds, 32 NE.2d 
366, 308 in.App. 596, followed In 
32 N.E.2d 371, 308 Ill App. 674— 
In re Volslowsky, 264 Ill.App. 398 
—Bennett v Benton State Bank, 
249 Ill App. 639. See Murrah v. 
Rus.sell, 194 Ill App 86—Williams 
V. Asset.s Adjustment Co, 191 Ill. 
App. 660—Berkshire Warehouse 

Co V Hllger & Co . 190 III App. 49, 
affirmed 109 N.E. 287, 268 Ill. 463. 
Ind,—Gross Income Tax Division of 
Ind. V. Surface Combustion Corp., 
Ill N.E.2d 60. 232 Ind. 100, certio¬ 
rari denied Gross Income Tax 
Division, Ind Dept, of State Reve¬ 
nue, State of Ind. v. Surface Com¬ 
bustion Corp, 74 S.Ct 61, 346 U.S 
829, 98 L.Ed. 36.3, and 74 S Ct. 62, 
346 U.S 829, 98 LEd. 364—Fort 
Wayne Smelting & Refining Works 
V. City of Fort Wayne, 14 NE.2d 
666. 214 Ind. 464—In ro Klein’s 
Will, 170 NE. 857, 201 Ind. 608— 
State V. Indiana Mfrs. of Dairy 
Products, 163 NB. 499, 198 Ind. 
288. 

Hutchens v. Hutchens, 91 N.E.2d 
182, 120 Ind App 192—Kostas v. 
Zaracostas, 75 N.E 2d 423, 118 Ind. 
App. 425—American Income Ins 
Co V Kindlesparker, 200 N E. 432, 
102 Ind App. 446—^National Fire 
Ins. Co. V. Gellman, 144 N E. 164, 
83 Ind App. 219—Vermillion v. Na¬ 
tional Bank of Greencastle, 106 N. 
E. 630, 59 Ind App. 36, rehearing 
denied Vermillion v. Pir.st Nat. 
Bank. 108 N.E. 370, 69 Ind App. 
36—Indiana Veneer & Lumber Co. 
V. Hageman, 105 N.E. 263, 57 Ind. 
App. 6G8. 

Iowa.—Leach v. State Sav. Bank of 
Logan. 209 N.W. 422, 202 Iowa 

265—Harter v. Harter, 166 NW 
316, 181 Iowa 118. 

Kan.—City of Kingman v. Wagner, 
213 P.2d 979, 168 Kan. 668—Wespe 

V. Wespe, 216 P. 814, 114 Kan. 21. 
Ky.—Story v. Brumley, 263 S.W.2d 

24—Commonwealth ex rel. Love v 
Reynolds, 146 S.W.2d 41, 284 Ky. 
809—Hutchins v. Foley, 111 SW 
2d 686, 271 Ky. 104—Preferred 

Risk Fire Ins. Co. v. Neet. 90 S. 

W. 2d 39, 262 Ky. 267—Congoleum- 
Nalrn, Inc., v. M. Livingston & Co., 
78 S.W.2d 781, 267 Ky. 673—Green¬ 
way V. Irvine’s Ex’r, 28 S.W.2d 760, 
234 Ky. 697—Chesapeake & O. Ry. 
Co. V. Slone’s Adm’r, 255 S W. 134, 
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200 Ky. 602— Casebolt v. Casebolt, 
185 S.W. 610, 170 Ky. 88. 

La.—Winn v. Strickland, 91 So. 719, 
151 La. 235. 

Toney v. Burris, App., 46 So 2d 
438—^Wark v. New Orleans Public 
Service, App, 168 So 797—Busch 
V. Scimeca, 8 La App 464—South¬ 
ern Hat Co. V. Schill, 3 La.App. 13. 

Me—Thibeau v. Thibeau, 147 A. 415, 
128 Me. 324—Morey v. Haggerty, 
119 A. 627, 122 Me. 212. • 

Md.—^Lewis V. Fisher, 197 A. 671, 174 
Md. 41, 116 A.L.R. 665—McKeever 
V. Washington Heights Realty 
Corp., 37 A.2d 305. 183 Md. 216— 
Western Maryland Dairy v Cheno- 
with, 23 A.2d 660, 180 Md. 236— 
Fick v. Towers, 136 A. 648, 152 
Md. 335—Glmbel v. Gimbel, 128 A 
891, 148 Md. 182 

Mass—Donald v. Gough, 93 N.E.2d 
260, 826 Mass 93—Siike v Silko. 
91 NE.2d 200, 326 Mass. 487— 
White v. White, 76 N E 2d 16. 322 
Mass. 30—Boylston Housing Corp. 
v. O’Toole. 74 NE 2d 288, 321 Mass 
638, 172 A.L.R 1251—Harlow Real¬ 
ty Co. V. Whiting. 31 NE.2d 928, 
308 Mass. 220—Seager v. Dau- 
phlnee, 187 N.E. 94, 284 Mass. 96— 
Blankenburg v. Commonwealth, 172 
N.E. 209, 272 Mass. 26. 73 A.L R 
808, certiorari denied 51 S Ct. 344. 
283 U.S. 819. 75 LEd. 1436—Ber¬ 
man V. Coakley, 153 NE. 463, 257 
Mass 169—Edward Thompson Co 

V. Pakulski, 107 N.E. 412, 220 Mass. 
96. 

Minn.—Erickson v. Turnquist, 77 N 

W. 2d 740, 247 Minn. 629. 

Miss—^Wonderlich v. Gulf States 
Creosoting Co , 174 So. 560—W. T 
Raleigh Co v Armstrong, 140 So 
527, 165 Miss. 380, followed in 
Columbus & G Ry. Co v. Baason, 
176 So. 600—W. T. Raleigh Co. v. 
Armstrong, 140 So. 527. 165 Miss 
380—Neal v. Newburger Co., 123 
So. 861, 154 M1.SS. 691. 

Mo.—James v. James, 248 S.W.2d 
623—State to use of Consol 
School Dlst. No. 42 of Scott Coun¬ 
ty V. Powell, 221 S.W.2d 608, 369 
Mo. 321—State ex rel. Kansas City 

I Power & Light Co v. Public Serv¬ 
ice Commission, of Missouri, 275 
S.W. 940, 310 Mo. 313. 

E. C. Robinson Lumber Co. v 
Lowery, App., 276 S W.2d 636— 
Emerson v. Treadway, App., 270 S. 
W 2d 614—Sample v. Bank of Pop¬ 
lar Bluff, 207 SW2d 55, 239 Mo. 
App. 1162—Weintraub v. Abraham 
Lincoln Life Ins. Co., App., 99 
SW.2d 160—Ransom v. Potomac 
Ins. Co. of District of Columbia, 45 
S.W 2d 96, 226 Mo.App. 664—Town 
of Carrollton ex rel. Barrie v. 
Thomas, App. 24 S.W.2d 218—Re¬ 
public Nat. Bank of St. Louis v. 
Interstate Producing Corporation, 
282 SW. 1033, 221 Mo.App. 668. 

Mont—Trenouth v. Mulroney, 227 P. 
2d 590, 124 Mont. 499—Morris v. 
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HalL 206 P.2d 800. 122 Mont. 418. 
rehearing denied 208 P.2d 1049. 122 
Mont. 418—Gilbert v. Boetona 
Mines Co.. 196 P.2d 876. 121 Mont. 
397—Ryan v. Bloom, 186 P.2d 879, 
120 Mont. 448. certiorari denied 
68 act. 903. 333 U.S. 874. 92 L.Ed. 
1150—^Demoa v. Doepker. 182 P.2d 
469, 120 Mont. 243—Mahoney v. 
Lester. 168 P.2d 339, 118 Mont. 
651—^Van Vost v. Blaine County, 
167 P.2d 863, 118 Mont. 376—Bick¬ 
ford V. Bickford. 158 P.2d 796. 117 
Mont. 872—Cedar Creek Oil & Gas 
Co. V. Archer, 117 P.2d 266, 112 
Mont. 477—In re Bragg's Estate. 
76 P.2d 67. 106 Mont. 132—Kosonen 
V. Waara, 285 P. 668, 87 Mont. 24— 
Fitschen Bros. Commercial Co. v. 
Noyes’ Estate, 246 P. 773, 76 Mont. 
175—^Atkinson v. Roosevelt Coun¬ 
ty, 227 P. 811, 71 Mont 165—Koch 
V. Rhodes. 188 P. 933. 67 Mont 447 
Nev.—Moore v. Rochester Weaver 
Mining Co., 174 P. 1017, 42 Nev. 
164, 19 A.L.R. 830—In re Rights 
to Waters of Barber Creek, etc., 
in Douglas County, 205 P. 618, 210 
P. 563. 46 Nev. 254. 

N.J.—Oorpuji Juris Secundum cited 
In Jersey City v. Sun Holding Co., 
46 A 2d 166, 157, 134 N.J Law 119— 
Kelly v. Forman, 27 A.2d 862, 129 
N.J.Law 41, 120 A L R. 41—Besser 
V. Elslcr Electric Corporation, 178 

A. 760, 116 NJLaw 146—Bier v. 
Camden Fire Ins. Ass’n, 162 A 634, 
109 N.J.Law 369—Meserole Securi¬ 
ties Co v. Dintenfass, 156 A. 466, 
108 N.J Law 298—Wittemann v. 
Giele, 123 A. 716, 99 N.J.Law 478 
—Eisele v. Raphael, 101 A. 200, 90 
N.J.Law 219. 

Scognamigllo v. Modero, 146 A. 
685, 7 N.J.Misc. 686. 

N.M.—Gore v. Cone. 287 P.2d 229, 60 
N.M. 29—In re Quantius’ Will, 277 
P.2d 306. 68 NM. 807—Hugh K. 
Gale Post No. 2182 Veterans of 
Foreign Wars, of Farmington v. 
Norris, 201 P.2d 777, 63 N.M. 68— 
Witherspoon v. Brummett, 176 P. 
2d 187, 60 N.M. 303—Langhurst v. 
Langhurst 164 P.2d 204, 49 N.M. 
329—Dunken v. Guess, 66 P.2d 
1123, 40 N.M. 166—Wright v. At¬ 
kinson, 46 P.2d 667, 39 N.M. 307— 
Board of Trustees of Town of 
Torreon Land Grant v. Garcia, 252 
P. 478, 32 N.M. 124. 

N.Y.—Gravenhorst v. Turner, 213 N. i 
Y.S. 468, 216 App.Div. 617. 

McNamara v. Powell, 52 N.Y.S. 
2d 615. 

N.C.—Huskins v. Yancey Hospital, 
Inc., 78 S.E.2d 116, 238 N.C. 367— 
Weaver v. Morgan, 61 S.E.2d 916, 
232 N.C. 642—Hopkins v. Swain, 
174 S.E. 409, 206 N.C. 439—Mew- 
born V. City of Kinston, 164 S.E. 
76, 199 N.C. 72—Edcnton Ice & 
Cold Storage Co. v. Town of Plym¬ 
outh, 134 S.E. 449, 192 N.C. 180— 

B. F. Sturtevant Co. v. Selma Cot¬ 
ton Mills. 87 S.E. 992, 171 N.C. 119. 


! N.D.—Roe V. Hetherington, 24 N.W. 
2d 66. 74 N D. 692—Olivier v. Ule- 
berg, 28 N.W.2d 89, 74 N.D. 468. 
166 A.LJI. 974—First Nat. Bank 

V. Paulson, 288 N.W. 466. 69 N.D. 
512—^Kopald Electric Co. v. Ocean 
Accident & Guarantee Corporation, 
261 N.W. 862, 64 N.D. 213—Mllnor 
Holding Co. v. Holt, 248 N.W. 315, 
63 N.D. 362—Corwin v. Wells, 246 
N.W. 918, 63 N.D. 204—Grower v. 
Kinnischtzke, 237 N.W. 806, 61 N 
D. 116—Fuller v. Reed, 236 N.W. 
267, 60 N.D. 680—Austad v. Dreier, 
221 N.W. 1, 67 N.D. 224—Globe In¬ 
ternational Protective Bureau v. 
Fitzgerald, 220 N.W. 621, 67 N.D. 
123—Vincent v. Reynolds Farmers' 
Elevator Co., 208 N.W. 168, 53 N.D 
749—Rasmussen v. Chambers, 204 
N.W. 178, 62 N.D. 648—Quinn Wire 
& Iron Works v. Boyd, 202 N.W. 
862. 62 ND. 273—Citizens' State 
Bank v. Gelsen, 200 N.W. 1007, 61 
N D. 863—Lloyd Mortg. Co. v 
Davis, 199 N.W. 869, 61 N.D. 336, 
36 A.L.R. 465—Hartung v. Man¬ 
ning. 196 N.W. 664, 60 N.D. 478— 
Bleeker v. Johnson, 190 N.W. 1010, 
49 N.D. 166. 

Ohio.—Lansinger v. Miami Sav. & 
Loan Co., App., 59 N.E.2d 750— 
Gaines v. Coile, App., 40 N.E.2d 
962—St. Paul Mercury Indemnity 
Co. of St. Paul V. Stocktum, App., 
36 NE.2d 487—Ohio Fuel Gas Co. 
v. City of Mt. Vernon, 174 N.E. 
260. 37 Ohio App. 169. 

Okl.—Hudson v. Elliott. 252 P.2d 482, 
207 Okl. 676—Hamel v. Toronto 
Inv. Co., 216 P.2d 319, 202 Okl. 663 
—Mattes V. Baird, 65 P.2d 48, 176 
Okl, 282—Crutchlleld v. Griffin, 280 
P. 1075, 130 Okl. 35—First Nat. 
Bank v. Stephenson, 247 P. 993, 119 
Okl. 46. 

Or.—Ingalls v. Isensee, 133 P.2d 614, 
170 Or, 393—^Portland Mortg. Co. 
v. Elder, 63 P 2d 1046, 152 Or. 406. 
Pa.—Edlrose Silk Mfg. Co. v. First 
Nat. Bank & Trust Co., 12 A.2d 40. 
338 Pa. 139—Harrisburg Dairies v. 
Eisaman, 11 A.2d 876, 338 Pa. 68 
—In re Stephen’s Estate, 181 A. 
669, 320 Pa. 97—Gillespie v. Hunt, 
119 A. 816, 276 Pa. 119, certiorari 
denied Hunt v. Gillespie, 43 S.Ct. 
519, 261 U.S. 622, 67 L.Ed. 832. 

Swlck v. School Dist. of Borough 
of Tarentum, 14 A.2d 898, 141 Pa. 
Super. 246—Vogt v. Brady, 164 A. 
96, 108 Pa.Super. 144. 

S.D.—Doling V. Hyde County, 17 N. 

W. 2d 693, 70 S.D. 339—Matejka v. 
Reider, 252 N.W. 878, 62 S.D. 336— 
In re Daly's Estate, 240 N.W. 342, 
69 S.D. 403—^Howard v. Potts, 233 
N.W. 909, 67 S.D. 469—Ward v. 
Dakota Electric Co., 231 N.W. 943, 
67 S.D. 234—Peck v. Peck, 212 N. 
W. 872, 61 S,D. 157—Colomb v. 
First Nat. Bank, 208 N.W. 404, 60 
S.D. 69—Farmers’ & Merchants’ 
Nat. Bank of Milbank v. Bank of 
Commerce of Ml’bank, 206 N.W. 
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691, 49 S.D. 130— Clayton ▼. Brown, 
199 N.W. 185, 47 S.D. 418. 

Tenn.—Joest v. John A. Denie's Sons 
Co., 126 S.W.2d 312,174 Tenn. 410— 
State v. Sell, 53 S.W.2d 876, 166 
Tenn. 131. 

Hall V. Britton, App., 292 S.W.2d 
624—^Dealers Supply Co. v. First 
Christian Church, 276 S.W.2d 769, 
38 TennJLpp. 668—^Mayes v. Crain. 
236 S.W.2d 987, 84 Tenn.App. 260— 
National Life & Accident Ins. Co. v. 
Grlzzard, 146 aw.2d 800, 24 Tenn. 
App. 429. 

Tex.—International Union of Operat¬ 
ing Engineers, Local No. 664 v. 
Cox, 219 S.W.2d 787, 148 Tex. 42. 

Driscoll V. Epley, Civ.App.. 282 
S.W.2d 781, error dismissed—Bus¬ 
tos V. Bustos, Civ.App., 282 S.W.2d 
434, error dismissed—Gaford v. Ar¬ 
nold, Civ.App., 238 S.W.2d 225— 
Tubb V. Kramer Bros. Nurseries, 
Civ.App., 237 S.W.2d 680, error re¬ 
fused no reversible error—Harden 

V. Federal Farm Mortg. Corp., Civ. 
App., 228 S.W.2d 39—Trahan v. 
Marvin Distributing Corp., Civ. 
App., 222 S.W.2d 1021—Reserve Pe¬ 
troleum Co. V. Harp, Civ.App., 221 

5 W.2d 366, reversed on other 
grounds 226 S.W.2d 839, 148 Tex. 
448—Kell Cleaners & Laundry v. 
Commercial Standard Ins. Co., Civ. 
App., 199 S.W.2d 673, error refused 
no reversible error—^Waters v. 
Yockey, Civ.App., 193 S.W.2d 676— 
Rogers v. Mowry, Civ.App., 183 S. 

W. 2d 737—Carter v. Simmons, Civ. 
App, 178 S.W.2d 743—White v. 
Jones, Civ.App, 168 S.W.2d 842— 
Twin City Lumber & Shingle Co. 
v. Williams, Civ.App, 110 S.W 2d 
696—Standlfer Bros. v. Hobbs, Civ. 
App., 98 S.W.2d 231, error dis¬ 
missed—Payne v. City of Perry- 
ton, Civ App., 48 S.W.2d 497—Mil¬ 
ler v. Harmon, Civ.App., 46 S.W.2d 
342—Barnes v. Rushing, Civ App , 

6 S.W.2d 777—Erwin v. Curtis, Civ. 
App., 6 S.W.2d 547—Selkirk v. Sel¬ 
kirk, Civ.App., 297 S.W. 678—York 
v. Texas State Bank, Civ.App., 261 
S.W. 207—Illinois Cent. R. Co. v 
Ryan, Civ.App., 214 S.W. 642—Bean 
V. Cook, Civ.App., 182 S.W. 1166 

Utah.—Jacobson v. Swan, 278 P.2d 
294, 3 Utah 2d 69—Wheat v. Den¬ 
ver & R. G. W. R. Co., 250 P.2d 
932, certiorari denied Denver & R. 
G. W. R. Co. V. Wheat, 74 S.Ct 218, 
346 U.S. 896, 98 L.Ed. 397—Petty 
V. Borg, 160 P.2d 776, 106 Utah 
624—Sorenson v. Korsgaard, 27 P. 
2d 439, 83 Utah 177—Thomas v. 
Foulger, 264 P. 976, 71 Utah 274 
—Roberts v. Bertram, 163 P. 787, 
49 Utah 280. 

Vt.—Jeffords V. Poor, 66 A.2d 606, 
116 Vt. 147—^Turner v. Bragg, 86 
A.2d 366, 118 Vt. 393—People's Nat. 
Bank v. Brunelle, 140 A. 160, 101 
Vt. 42—^Woodhouse v. Woodhouse, 
130 A. 768, 99 Vt. 91. 

Va.—Haynes v, Glenn, 91 S.E.2d 483, 
197 Va. 746—Town of Narrows T. 
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reasonable inferences will be indulged in favor of | them,^^ particularly where they do not appear in 


Giles County, 86 S.E.2d 808, 184 Va. 
628—Kerr v. Kerr’s Heirs, 30 S.E. 
2d 684, 182 Va. 731—Garrett v. An- 
dis, 166 S.E. 657, 159 Va. 160— 
Murchison v. Wallace, 169 S.E. 106, 
166 Va. 728—^Britton & Kennedy v. 
Terry, 107 S.E. 687, 130 Va. 84. 
Wash.—Schrelfels v. Schreifels, 287 
P.2d 1001, 47 Wa8h.2d 409—O’Brien 
V. Schultz, 278 P.2d 322. 46 Wash. 
2d 769—^Westland Const. Co. v. 
Chris Berfir, Inc., 215 P.2d 683, 35 
Wash.2d 824—Conradi v. Arnold, 
209 P.2d 491, 84 Wash.2d 730— 
Theurer v. Condon, 209 P.2d 311, 
84 Wash.2d 448—Beers v. Martin, 
190 P.2d 578, 30 Wa3h.2d 1—Moxee 
Co. V. Lloyd L Huahes, Inc., 168 
P.2d 603, 24 Wash.2d 224—Nagler 
V. Youmans, 41 P.2d 791, 140 Wash. 
681—L. Teweles Seed Co. v. Fair¬ 
banks, 195 P. 40, 114 Wash. 321— 
Beebe v. Allison, 192 P. 17, 112 
Wash. 146. 

W.Va.—Sutton v. Sutton, 36 S.E.2d 
608, 128 W.Va. 290. 

Wla.—Hlecke v. Hiecke, 167 N.W. 
747, 163 Wls. 171, Ann.Caa 1918B 
497. 

Wyo.—Hawkey v. Williams. 281 r.2d 
447, 73 Wyo. 463—^Holbrook v Con¬ 
tinental Oil Co., 278 P.2d 798, 73 
Wyo. 321—Alaska Development Co. 
V. Brannan, 276 P. 116, 40 Wyo. 
106. 
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After death of trial Judflr# 

Where because of the death of the 
trial judge before whom the testi¬ 
mony was taken, the adjudication 
was written by his .successor, who 
did not see the witnesses, the pre¬ 
sumption of correctness on appeal la 
not as strong as in cases where the 
adjudicating trial judge saw the wit- 
nos.ses. 

Pa —In re Gllbraith’s Estate, 113 A. 
361, 270 Pa. 288. 

Analogy to verdict 

Findings will be accorded a pre¬ 
sumption as strong as that accorded 
a verdict. 

Ala—Horton v. Johnson, 78 So.2d 
811, 262 Ala. 267—Bankhead v 

Jackson, 67 So 2d 609, 267 Ala. 131 
—Patterson v. Murphy, 9 So 2d 764, 
243 Ala. 267—Sauls v. Hand, 7 So. 
2d 762, 242 Ala 643. 

Fla—Read v. Frizzell, 60 So 2d 172 
—W. H Clark Fruit Co. v. Bounds, 
58 So.2d 552. 

Ill.—People v. Egan, 241 Ill.App. 189. 
Iowa.—Beardsley v. Hobbs, 34 N.W. 

2d 916, 289 Iowa 1332. 

Mo —State ex rel Miller v. Consoli¬ 
dated School Dist. No. 7, Holt 
County, 1 S.W.2d 94, 318 Mo. 866. 
Va.—Jones v. Lamm, 69 S.E.2d 430, 
193 Va. 606. 

Vladlng of nltlmats foot would be 
presumed to be supported on a 
clerk’s transcript appeal where it 


was not inconsistent with probative 

findings. 

Cal.—Kompf v. Morrison, 166 P.2d 
350, 73 C.A.2d 284. 

47. Ala —^Huff stutler v. Chandler 
Transfer & Freight Line, 81 So. 2d 
302, 33 Ala.App. 182. 

Cal.—^Wolpert v. Gripton, 2 P 2d 767, 
213 C. 474—Seney v. Pickwick 
Stages, Northern Division, 274 P. 
636, 206 C. 389—Wilbur v. Wilbur, 
239 P. 882, 197 C. 1—Holland v. 
Porterfield, 191 P. 913, 183 C. 466— 
Bandle v. Commercial Nat. Bank 
of Los Angeles, 174 P. 44, 178 C. 
646. 

Memorial Hospital Ass n of 
Stanislaus County v. Pacific Grape 
Products Co., 290 P.2d 481, 46 C.2d 
634—Allen v. Shaver, 289 P.2d 255, 
136 C A.2d 621—Blake v. Blake, 286 
P.2d 948, 135 C.A.2d 218—Green v. 
Antoine, 284 P.2d 76, 133 C.A 2d 
269—Helm v. Hess, 280 P.2d 166, 
131 C.A 2d 261—Westbrook v. Re- 
neau, 278 P.2d 32, 129 C.A 2d 715— 
Signorelli v. Potter, 276 P.2d 449, 
43 C 2d 641—Lauder v. Wright Inv. 
Co, 271 P.2d 970, 126 C.A.2d 147— 
Basin Oil Co of Cal. v. Baash-Ross 
Tool Co. 271 P.2d 122, 126 C.A 2d 
678—McCreary v. Mercury Lumber 
Distributors, 268 P.2d 762, 124 C.A. 
2d 477—Scholz v. Scholz, 263 P.2d 
64, 121 CA2d 226—Ross v. Frank 
W. Dunne Co., 260 P 2d 104, 119 C. 
A 2d 690—McRay v. Winter, 268 P. 
2d 872, 118 CA.2d 800—In re Ar- 
bulich’s Estate, 267 P.2d 433, 41 
C A 2d 86—Sheeter v. Lifur, 249 
P.2d 336. 113 CA.2d 729—Holmberg 
V Mar.sden, 248 P.2d 417, 39 C.2d 
692—Bassett v. Crisp, 248 P.2d 171, 
113 C A 2d 296—Peneski v. Ledford, 
246 P2d 109, 112 CA.2d 371—Sol¬ 
omon V. Walton, 241 P 2d 49, 109 
C A 2d 381—Alexander v. Angel, 
236 r.2d 661, 37 C.A.2d 856—Sam¬ 
uels V. L. A. Mattress Co., 228 P.2d 
693, 102 C.A.2d 827—Bobys v. Mes- 
ter, 228 P.2d 33, 102 C.A.2d 683— 
Edgar v. Bank of America Nat. 
Trust & Sav. Ass'n, 228 P.2d 21, 
102 C.A 2d 700—Gomes v. Borba, 
221 P2d 124, 99 C A 2d 38—In re 
Barton’s Estate, 214 P 2d 867, 96 
C.A.2d 234—Dickey v. Pattison, 207 
P2d 1081, 92 C.A.2d 669—Deniz v. 
Ferralz, 206 P.2d 113, 91 C.A 2d 
416—Faust V. Faust, 204 P.2d 906, 
91 C.A.2d 304—^Broderick v. Tor- 
resan, 198 P.2d 76, 88 C.A.2d 18— 
Rosa V. Rosa, 197 P.2d 85, 87 C A.2d 
427—Khoury v. Barham, 192 P.2d 
823, 85 C.A.2d 202—Tingey v. E. 
P. Houghton & Co., 179 P.2d 807, 30 
Cal.2d 97—Barham v. Khoury, 177 
P.2d 679, 78 C.A.2d 204—Linden v. 
Rubens, 178 P.2d 713, 76 C.A.2d 688 
—Duarte v. Postal Union Life Ins. 
Co., 171 P.2d 674, 76 C.A.2d 667— 
Cloud V. Market St. Ry. Co., 168 P. 
2d 191, 74 C.A.2d 92—Mayers v. Al- 
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exander, 167 P.2d 818, 78 C.A.3< 
762—Herbert’s Laurel-Ventura v. 
Laurel Ventura Holding Corp., 138 
P.2d 43, 68 CA2d 684—Lincoln v. 
Averin, 117 P.2d 913, 47 C.A.2d 336 
—Barrios v. Iwakl, 89 P 2d 417, 32 
C.A.2d 198—Volat v. Tucker, 49 P. 
2d 337, 9 C.A.2d 295—Dallas v. 
Knox-Powell Stockton Co., 30 P.2d 
621, 137 C.A. 178—In re Dam’s Es¬ 
tate, 14 P.2d 162, 126 C.A. 70—Cobb 
V. Lane, 10 P.2d 528, 122 C.A. 664— 
Bedford v. Pacific Structural Weld¬ 
ing Corporation, 8 P.2d 568, 121 C. 
A. 162—Howland v. Scott, 4 P.2d 
200. 117 C.A. 276—Restrepo v. 

Weber Baking Co., 300 P. 980, 115 
C.A. 111—Huber v. Walters, 299 
P. 803, 114 C.A. 323—Adler v. Gra- 
nelll, 297 P. 692, 112 C.A. 688— 
Cappuccio V. Tufts, 293 P. 91, 109 
C.A. 274—Hanson v. Cordoza, 290 
P. 62, 106 C.A. 600—Long v. Smith, 
278 P. 892, 99 C.A. 450—Mlgala v. 
Dakin, 277 P. 898, 99 C.A. 60— 
Chaplin v. Amador, 269 P. 644, 93 
C.A. 358—Miller v. First Sav. Bank 
of Colusa, 266 P. 294, 90 C.A. 387— 
Wurdeman v. Waller, 263 P. 658, 88 
C.A. 393—Perham v. First Nat. 
Bank, 261 P. 1064. 87 C.A. 224— 
Taylor v. U. S. Fidelity & Guaranty 
Co., 260 P. 898. 86 C.A. 382—Allen’s 
Collection Agency v. Lee, 238 P. 
169, 73 C.A. 68—Neely v. Buster, 
196 P. 736. 60 CA. 696—Commer¬ 
cial Nat. Bank of Los Angeles v. 
Roberts, 194 P. 751, 49 C.A. 764— 
Southern California Home Builders 
V. Young. 188 P. 686, 45 C.A. 679 
—Simpson v. Smith, 184 P. 696, 43 
C.A. 94. 

Ind.—Railway Express Agency v. 
Bonnell, 34 NE 2d 927, 218 Ind. 607. 

Mikels V. Citizens’ Nat. Bank of 
Crawford.sville, 137 N.E. 684, 79 
IndApp. 166. 

Kan—State ex rel. Harley v. Dolese 
Bros. Co.. 102 P.2d 95, 151 Kan. 801. 

Mass—Gilbert v. Repertory, Inc., 18 
NE2d 437. 302 Mass. 106—Welch 
v. Flory, 200 N E. 900, 294 Mass. 
138, 106 AL.R. 813—Thayer v. Sho- 
rey, 191 N.E. 435. 287 Mass. 76, 94 
A.LR. 307. 

Mo.—State v. Bradshaw, 281 S.W. 
946, 313 Mo. 334. 

Weber Engine Co. v. Lehrach, 
App, 262 S.W. 457—Whiteside v. 
Chicago. M. & St. P. Ry. Co., App., 
239 S.W. 160. 

Mont.—Bickford v. Bickford, 158 P.2d 
796, 117 Mont. 872—Sllfvast v. 

Asplund. 42 P.2d 452, 99 Mont. 152 
—Security State Bank v. Soule, 225 
P. 127, 70 Mont. 800. 

N.M.—Velasquez v. Cox, 176 P.2d 909, 
60 N.M. 338—Thurmond v. Espalin, 
171 P.2d 325, 60 N.M. 109. 

Ohio.—In re Roeser’s Estate, App., 47 
N.E.2d 410. 

Tex.—Ingram v. Ingram, Clv.App., 
249 S.W.2d 86—Ferris v. Stable- 
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the record,^^ or no sufficient objection and exception 
has been made to them,^® or they are unchallenged, 
or other findings have not been properly request¬ 
ed,or where no proper correction was made in the 
lower court.62 

On the other hand, a presumption that the finding 
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states the facts correctly will not be indulged where 
the record shows what actually took place and nega¬ 
tives such presumption nor will the presumptions 
in favor of a general finding by the court be indulged 
where the findings are based on agreed or stipulated 
facts and it was not agreed that inferences might 
be drawn.54 Where the parties submit the case to 


ford, Civ.App., 248 S.W.2d 186— 
Dickson v. North East Tex Motor 
Preigrht Lines, Civ.App., 210 S.W. 
2d 660. reversed in part on other 
grounds 210 S.W.2d 796, 148 Tex. 
85, 12 A.LR2d 1065—^Barrick v. 
David, Civ.App., 204 S.W.2d 620— 
Chicago, R I. & G. Ry. Co. v. 
Rhone, Civ.App, 105 S.W.2d 707. 
error dismissed—^Houston Oil Co 
V. Diskamp, Civ.App., 99 S.W.2d 
1007, error dismissed. 

Wash.—Puget Sound Bulb Exchange 
v. St. Paul Fire & Marine Ins. Co., 
26 P.2d 84, 174 Wash. 691—Kuhn 
V. American Fruit Growers, 283 P. 
444, 164 Wash. 693—O’Brien v. In¬ 
dustrial Insurance Department, 171 
P. 1018, 100 Wash. 674—Clark v. 
Fotheringham, 170 P. 823, 100 

Wash. 12. 

Finding of issnable facts 

Where a finding of the court Is 
general, every issuable fact must be 
considered found in the prevailing 
party’s favor, if there is any evi¬ 
dence to support the finding. 

Tex.—Patterson v. Farmers’ Royalty 
Holdings Co.. Civ.App., 79 SW.2d 
917. 

Frosiunption of finding on merits 

The appellate court will assume 
that the trial court finding generally 
for plaintilT was on the merits of 
the counterclaim rather than on the 
statute of limitations. 

Okl.—Reed v. Sackett, 273 P. 1002, 
135 Okl. 69. 

Ssrvios 

Where nothing in the Judgment 
roll is inconsistent with the findings 
by the court of due service, it must 
be presumed on appeal In support of 
the Judgment that the finding was 
based on service made in pursuance 
of the statute. 

Cal.—In re Dam’s Estate, 14 P.2d 162, 
126 C.A. 70. 

48. Mo.—Matson v. Fraser, 48 Mo 
App. 302. 

Pa.—Land Title, etc., Co. v. Fulmer, 
24 Pa.Super. 260. 

Abssaos of statsmsat of facts 
Where there -is neither a statement 
of facts nor findings of fact in the 
record, to overturn the Judgment, 
each theory on which it might be 
based should be negatived. 

Tex.—^Armstrong v. Vaught, Civ. 
App., 74 S.W.2d 469. 

Appeal oa Jadgmeat roll alone 
Every intendment will be indulged 
to sustain the fact finding of the trial 


court, especially where the appeal is 
taken on the Judgment roll alone. 

Cal.—^Winstanley v. Ackerman, 294 
P. 449, 110 C.A. 641. 

49. Cal.—Shurtleif v. Wynns, 300 P. 
890, 114 C.A. 663, followed in 300 
P. 892, 114 C.A. 768. 

Live Oak Cemetery Ass’n v. Ad¬ 
amson, 288 P. 29, 106 C.A.Supp. 783. 
N.M.—Long V. Carter, 44 P.2d 1040, 
39 N.M. 256. 

Ohio —Marion Steam Shovel Co. v. 
Hunter, 172 N.E. 422, 35 Ohio App. 
239. 

Pa.—Allegany Gas Co., to Use of 
East Penn Development Co., v. 
Kemp. 174 A. 289, 316 Pa. 97. 

Tex—Earnest v. Peoria Life Ins Co., 
Civ App., 94 SW.2d 1200—Silliman 
V. Oliver, Clv.App., 247 S W. 902. 
Wis—Gitlitz v. Plankinton Bldg 
Properties. 280 NW. 416, 228 Wis. 
334. 
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50. Ariz—Saylor v. Gray, 20 P.2d 
441, 41 Ariz. 658. 

Cal —BrodJe v. Barne.s, 132 P.2d 695, 
56 C.A.2d 315—Booth v Los Ange¬ 
les County. 12 P 2d 72, 124 C.A. 259 
—Deist v. Beck. 277 P. 181, 98 C.A 
548. 

Conn —Diotautio v. Puskas, 57 A.2d 
726, 134 Conn. 349—Swift & Co v 
Peoples Coal & Oil Co., 186 A. 629, 
121 Conn. 579 

Ind.—Patton v State Bank of Har- 
dJnsburg, 15 NE2d 106, 105 Ind 
App. 381—Indiana Asphalt Paving 
Co. V Bergen. 11 N.E 2d 68, 105 Ind 
App. 250—Sellers v Milford, 198 
N.E 466, 101 Ind.App. 690—South¬ 
ern Finance Co, v. Mercantile Dis¬ 
count Corporation, 141 N.E. 250, 80 
Ind.App. 436. 

Mass.—Hannuniemi v. Carruth, 179 
N.E. 697. 278 Mass. 230. 

N.M.—Witherspoon v. Brummett, 176 
r.2d 187. 60 N.M. 303. 

Pa.—Quinn v. Gormley, 163 A. 623, 
302 Pa. 360. 

Tex—Beck v Kouri, Civ.App., 158 
SW.2d 76, error refused—Dallas 
Tailors’ Supply Co. v, Goen, Civ. 
App. 25 S W2d 224 
Utah.—Larsen v. Madsen, 48 P.2d 
429. 87 Utah 48. 

Wash.—Brydges v. Millionair Club, 
132 P.2d 188, 15 Wash.2d 714. 
Agrssmsnt to fladlagg 
Where exceptions were taken only 
to conclusions of law by trial court, 
appellate court would assume that 
findings of fact were agreed to by 
the parties. 


N.M.—In re White’s Estate, 73 P.2d 
316, 41 N.M. 631. 

Faots oa which case rests 

(1) Findings of trial court not ob¬ 
jected to are facts on which case 
mu.st rest, in appellate court. 

N'.M.—In re White’s Estate, supra. 

(2) Findings of fact of trial court 
are facts on which the case must bo 
determined by appellate court, unless 
findings are set aside by appellate 
court on direct attack. 

NM—Pankey v. Hot Springs Nat. 
Bank. 119 P.2d 636, 46 N M. 10— 
Wells v. Gulf Refining Co, 79 P 2d 
921, 42 N.M. 378. 

51. Ind.—Conner v. Marion, 14 N.E. 
488, 112 Ind. 617. 

Mich.—Neib v. Hinderer, 4 NW. 159, 
42 Mich. 451. 

N.V.—New York Car Oil Co v. Rich¬ 
mond, 19 N.Y Super 213. 

Tex.—Yoakum v. Richards, Civ.App., 
24 S.W. 308. 

52. Conn.—Friedman v. Vogel, 116. 
A 330, 97 Conn. 293. 

4 C.J. p 775 note 30. 

53. La —Brazier v. Pride of Donald- 
Ronville Tabernacle No. 40, App, 
180 So 874, rehearing denied 183 
So. 131 

Mich—In re Ward, 116 N.W. 23, 152 
Mich. 218. 

Tex —International Union of Operat¬ 
ing Engineers, I.<Qcal No. 564 v. 
Cox, 219 S.W.2d 787, 148 Tex. 42 

Walvsr 

Where Judgment of tbs county 
court striking defendant's plea of 
privilege shows on its face that it i.s 
ba.sed on conclusion that the plea is 
defective, no presumption can be in¬ 
dulged by the court on appeal that it 
was based on a finding of waiver. 
Tex.—Poole v. Pierce-Fordyce Oil 
[ Ass’n, Civ.App., 209 S.W. 706. 

54. Mass.—Shaughnessy v. Isen- 
1 berg, 99 N.E. 975, 213 Mass. 159. 

4 C J. p 776 note 32. 

Frssiuiiptio& without same force 

Generally, the appellate court in¬ 
dulges the presumption that findings 
of the trial court are correct, but 
where the case is one submitted on 
an agreed statement of facts, the 
presumption does not have the force 
as in other cases. 

Mont.—State ex rel. McCracken v. 
State Liquor Control Board, 143 P. 
2d 891, 115 Mont 847. 
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the reviewing court on the bill of exceptions, which 
contains all the evidence introduced in the trial 
court, the case is considered as brought for con¬ 
sideration of the evidence uninfluenced by any pre¬ 
sumption in favor of any prior finding of facts.54.6 
Where the state of the record is such that the ap¬ 
pellate court is unable to ascertain upon what agreed 
facts the lower court based its findings, it must pre¬ 
sume that the cause was rightly decided.65 

Notwithstanding a statute providing that, on ap¬ 
peal from a cause tried by the court without inter¬ 
vention of a jury, the conclusions and judgment of 
the court on the evidence shall be reviewed without 
any presumption in favor of the court below, either 


on the rulings on the law or conclusions on the evi¬ 
dence, it has been held that the findings of the trial 
court on the facts will, where the evidence is ore 
tenus or partly so, be accorded the same presump¬ 
tions as the verdict of a jury,®® and that the pre¬ 
sumption of the correctness of the rulings of the 
trial court which had the witnesses before it and 
had the advantage of observing their manner and 
demeanor on the stand is not changed by such a 
legislative enactment.®^ 

Where no testimony was taken orally or no wit¬ 
nesses were examined in open court, however, as in 
cases where the evidence is taken by deposition, no 
presumption will obtain in favor of the findings of 


54.6 Ohio.—Steigert v. Stelgert, 13 
NB.2d 683. 67 Ohio App 255. 

66. Ind —Modern Woodmen of 

America v. Loveland, 104 NE. 618, 
56 Ind.App. 569. 

66 . Ala—Turner v. Turner, 73 So. 

2d 649, 261 Ala. 129—Shows v. 

.Jackson, 110 So 273. 215 Ala. 256— 
Craven v. Phillips, 108 So. 243, 214 
Ala 4.30—Hill v Johnson, 106 So. 
814, 214 Ala 194—Malone v. Reyn¬ 
olds. 105 So 891, 213 Ala. 681— 
Fleming v Moore, 106 So. 679, 213 
Ala 592—YaiKTy v Denham, 99 
So 851, 211 Ala. 138—Strickland 
V Jack.'^on, 87 So 576, 205 Ala 55 
•—Adams Hardware Co v. Wim- 
bish, 78 So. 902, 201 Ala. 548— 
Price V Price, 74 So. 381, 199 Ala. 
433. 

Southern States Life Ins. Co. v. 
Allan. App, 87 So 2d 439—First 
Nat Rank v. Kirkland, 167 So 334, 
27 Ala App 141, certiorari denied 
167 So 335. 232 Ala. 104—Barn¬ 
well V Mahon, 162 So 138. 26 Ala. 
App 451—Tucker v. Fuqua, 148 So. 
881, 25 Ala.App 491. 

67. Ala—Roberts v. Roberts, 83 So. 

2d 348. 2C3 Ala. 517—Hyatt v. 

Compton, 80 So 2d 650, 262 Ala. 649 
—Harrison v. Harrison, 75 So.2d 
620, 261 Ala. 648—Roberson v. Rob¬ 
erson, 74 So 2d 445, 261 Ala. 371— 
Tilley v. Tucker, 73 So.2d 923, 261 
Ala. 287—Johnson v. Johnson, 67 
So 2d 841, 259 Ala. 550—Downs v. 
Downs, 60 So 2d 686, 257 Ala. 643— 
Childress v. Younger, 58 So.2d 452, 
257 Ala. 222, amended on other 
grounds 61 So.2d 808, 258 Ala. 219 
•—W. T. Smith Lumber Co. v. Mc¬ 
Kenzie, 55 So.2d 919, 256 Ala 496— 
Harris v. Harris, 54 So.2d 291, 256 
Ala. 192—State v. Mobile Stove & 
Pulley Mfg. Co., 52 So.2d 693, 255 
Ala. 617 —Knowles v. Canant, 51 
6o.8d 355, 255 Ala. 331—Hamner 
V. Carroll’s Creek Baptist Church, 
61 So.2d 164, 256 Ala. 277—Kelley 
V. Kelly, 47 So.2d 212, 254 Ala. 8— 
Clipper V. Gordon, 44 So.2d 676, 
253 Ala. 428—Jefferson Standard 
Life Ina. Co. v. Smith, 42 So.2d 


684, 262 Ala. 668—Tolar v. Clem¬ 
ons, 33 So.2d 21, 260 Ala 16—Nor¬ 
ris V. Kelly, 31 So 2d 129, 249 Ala. 
281—Fuller v. Blackwell, 21 So.2d 
617, 246 Ala. 476—Whitlow v. 

Moore. 21 So 2d 263, 246 Ala. 472— 
Thomas v. Thomas, 18 So. 2d 544, 
245 Ala. 607—McKinney v. Weath¬ 
erford, 7 So 2d 269, 242 Ala. 493— 
Berry v. Howell, 6 So.2d 406, 242 
Ala 138—McCraney v. City of 
Leeds, 1 So.2d 894, 241 Ala. 198— 
Tslmpldes v. Tsimpides, 1 So.2d 17, 
241 Ala. 46—National Life & Ac¬ 
cident Ins. Co. V. Karasek, 200 So. 
873, 240 Ala 660—U. S. Guarantee 
Co. V. Harrison & Owen Produce 
Co.. 198 So. 240. 240 Ala. 186— 
Phillips V. Phillips, 198 So. 132, 240 
Ala 148—J. D. Pittman Tractor Co 
V. Bolton, 191 So. 360, 238 Ala. 300 
•—Curry v. Feld, 190 So. 88, 238 
Ala. 255—Birmingham Paper Co. v. 
Curry, 190 So. 86, 238 Ala. 138— 
Gizler V. State ex rel. Green, 189 
So 556, 238 Ala. 80—Baker v. Sin¬ 
gleton, 187 So. 478, 237 Ala. 394— 
Lewis V. Wilkinson, 186 So. 150, 
237 Ala. 197—Bell v. Moss, 183 So. 
424, 236 Ala, 437—Autrey v. Latta, 
176 So 467, 234 Ala. 662—Bonds 
V. Bonds, 176 So, 661, 234 Ala 622 
—State ex rel. Turner v. Baum- 
hauer, 174 So, 614, 234 Ala. 286— 
Employers Ins. Co. of Alabama v. 
Brock, 172 So. 671, 233 Ala. 651— 
Lee V Macon County Bank, 172 
So. 662, 233 Ala. 522—Town of 
York V. McAlpin, 167 So. 639, 232 
Ala. 168—Moore v. Esslinger, 167 
So 328, 232 Ala. 261—Daniel v. 
Cummings, 165 So. 756, 231 Ala. 
509 —Taylor v. Hoffman, 163 So. 
339, 231 Ala 39—Swanson v. Ber¬ 
geron, 161 So. 246, 230 Ala. 3?3— 
Gray v. Weatherford, 149 So. 819, 
227 Ala. 324—Globe & Rutgers Fire 
Ins. Co. V. Home Investment & 
Loan Corporation, 146 So. 610, 226 
Ala. 276—Southern Surety Co. v. 
State, 130 So. 776, 222 Ala. 83— 
Vafes V. Stritikus, 119 So. 643, 218 
Ala. 659—Robert G. Lassiter & Co. 
V, Nixon, 119 So. 17, 218 Ala. 484— 
France v. Ramsey, 107 So. 816, 214 
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Ala. 327—Southern Ry. Co. v. Bir¬ 
mingham Rail & Locomotive Co., 
98 So 727, 210 Ala. 540—McCord 
V. Hawkins, 94 So. 619, 208 Ala. 
612—Willis V. Excello Bottling & 
Ice Co., 81 So. 15, 202 Ala. 613— 
Price V. Price, 74 So. 381, 199 Ala. 
433—Shotts V. Scott, 68 So. 326, 193 
Ala. 173. 

Thornton v. Singer Sewing Mach. 
Co., 37 So.2d 239, 34 Ala.App. 162 
—Whatley v. Odell, 36 So.2d 252, 
34 Ala.App. 31—London Assur. v. 
Hendon, 2 So.2d 917, 30 Ala.App. 
175, certiorari denied 2 So.2d 921, 
241 Ala. 390—Gurley v. Henderson 
Nat. Bank, 110 So. 63, 21 Ala.App. 
569—Tullis V. Nachman & Meer- 
tief, 107 So. 224, 21 Ala.App. 267 
—Milner v. J. H. Lewis & Son, 104 
So. 444, 20 Ala.App. 698—Smith v. 
Vaughn. 89 So. 302, 18 Ala App. 91, 
certiorari denied 89 So. 303. 206 
Ala 9—M C. Kiser Co. v. Pope, 88 
So. 197, 18 Ala.App. 64—I.,amar v. 
Johnson, 81 So. 140, 16 Ala.App. 
648. 

OonoluBlveiiesB 

The rule that the decision of the 
court on oral testimony for presump¬ 
tive purposes has the effect of a ver¬ 
dict is not conclusive, but is depend¬ 
ent on the facts. 

Ala.—Smith v. Allen, 112 So. 224, 215 
Ala. 662. 

Doubts resolved la favor of 

The reviewing court resolves all 
doubts in favor of a finding of the 
trial Judge sitting without a Jury. 

Ala—Craft v. Standard Accident Ins. 
Co., 123 So. 265. 23 Ala App. 246, 
reversed on other grounds 123 So. 
271, 220 Ala. 6—Danzey v. Dothan 
Guano Co., 121 So. 456, 28 Ala.App. 
105. 

Special fladlaffs 

A presumption Indulged in favor of 
the findings by the court on oral tes¬ 
timony applies to special as well as 
general findings. 

Ala—Sovereign Camp, W. O. W., v. 
Hubbard, 116 So. 163, 217 Ala. 431. 
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the trial court.^^ Likewise, a presumption does not viewing court rests on facts indisputably estab- 
obtain on appeal in favor of findings of fact where lished.^^ 

the testimony is taken before a commissioner and Although there is some authority to the 

not in open court,6* or where it was taken before contrary,62 the rule that the findings of the trial 
a judge other than the one who makes the finding;*® court are presumptively correct is applied in the 
nor does it obtain where the conclusion of the re- case of review of proceedings in equity.®^ 


58. Ala.—Henalee v. Merritt, 82 So. 
2d 212, 263 Ala. 266—Hipp v. Me- 
Murry, 81 So.2d 631, 263 Ala. 11— 
Carnegie v. Carnegie, 73 So.2d 656, 
261 Ala. 146—Grand Lodge. 
Knights of Pythias of Ala. v. Her- 
mione Lodge No. 16, Knights of 
Pythias of Decatur, 64 So.2d 405, 
258 Ala. 641—Shubert v. Lacy, 60 
So,2d 442, 267 Ala. 629—Redwine v. 
Jackson, 49 So.2d 115, 254 Ala. 564 
—Martin v. Culpepper, 44 So.2d 
668, 263 Ala. 412—Vinson v. Tur¬ 
ner. 40 So.2d 863, 262 Ala. 271— 
Harris v. Harris, 39 So.2d 232, 261 
Ala. 687—Butler v. Guaranty Sav. 
&Loan Ass’n, 37 So.2d 638, 251 Ala. 
449—Stephens v. Hill, 31 So 2d 136, 
249 Ala. 299—Gardner v Gardner. 
28 So.2d 659. 248 Ala. 508—Parker 
V. Fuller, 28 So.2d 207, 248 Ala. 467 
—Nelson v. Arnold, 27 So.2d 604, 
^48 Ala. 307—Turnipseed v. Mose¬ 
ley. 27 So.2d 483. 248 Ala. 340. 170 
A.LR. 882—Harvey v, Phillips, 22 
So.2d 900, 247 Ala. 134—Knowles v 
Knowles. 20 So 2d 200, 246 Ala. 228 
—McGlaughn v. Pearman, 18 So.2d 
80. 246 Ala. 624—Chapman v. Coth¬ 
ran, 17 So.2d 677, 245 Ala. 468— 
Campbell v. Rice, 17 So.2d 162, 245 
Ala. 396—Goodhope Colored Pres¬ 
byterian Church V. Lee, 1 So 2d 911, 
241 Ala. 196—Dawson v Dawson, 
198 So. 622, 240 Ala. 258—Guar¬ 
anty Trust Co. of New York v. 
Gay, 196 So. 896, 240 Ala. 35— 
Thrasher v. Bear. 195 So. 441, 239 
Ala. 438—Hamrick v. City of Al¬ 
bertville, 189 So 646. 238 Ala 82— 
King V. McAnnally, 186 So. 658, 237 
Ala. 230—TimmermaJi v. Martin, 
176 So. 198, 234 Ala. 622—Goehler 
V. Burns, 176 So. 192, 234 Ala. 619 
—Howell V. City of Dothan, 174 
So. 624, 234 Ala. 158—Williams v. 
Kllington, 172 So. 903, 233 Ala. 638 
—Smith V. Rosson, 171 So. 375, 
233 Ala. 219—Ruf v. Davis, 168 So. 
674, 232 Ala. 477—Ezzell v. First 
Nat. Bank, 167 So. 646, 232 Ala. 161 
—Burleson v. Clark, 167 So. 263, 
232 Ala. 119—Collier v. Municipal 
Acceptance Corporation, 163 So. 
792. 231 Ala. 161—Baldwin v. Har- 
relson, 158 So. 416, 229 Ala. 469— 
Wood V. Foster. 167 So. 863. 229 
Ala. 430—Taylor v. Cowart, 163 So. 
403, 228 Ala. 317—Fies & Sons v. 
Lowery, 147 So. 136, 226 Ala. 329— 
Snead v. Dooley, 130 So. 222, 221 
Ala. 698—Smith v. Cook, 124 So. 
898, 220 Ala 388—May v. State, 100 
So. 780, 211 Ala. 449—Boyles v. 
Wallace, 93 So. 908, 208 Ala 213— 
Davenport v. State, 88 So. 667, 205 


Ala. 429—Johnston v. Fondren, 87 
So. 94, 204 Ala. 666. 

59. Ala.—Porter v. Roberson. 82 So. 
2d 244, 263 Ala. 294—Grand Lodge, 
Knights of Pythias of Ala. v. Her- 
mione Lodge No. 16, Knights of 
Pythias of Decatur. 64 So.2d 405, 
268 Ala. 641—Cherry v. Cherry, 68 
So.2d 697, 267 Ala. 277—Walker v. 
Walker, 64 So.2d 281, 256 Ala. 196 
—Bailey v. McQueen. 46 So.2d 296, 
263 Ala. 464, followed in 45 So.2d 
297, 263 Ala 471—^Adams v. Griffin, 
46 So.2d 22. 263 Ala. 371—Turner v. 
Massee. 33 So.2d 268, 250 Ala. 134— 
Lucas V. Scott. 24 So.2d 640. 247 
Ala. 183—McCullough v. McCul¬ 
lough, 24 So.2d 123, 247 Ala. 286— 
Skinner v. Ellis. 17 So 2d 416, 245 
Ala. 397—^Warrick v. Woodham, 11 
So 2d 160. 243 Ala. 685, 144 A.LR. 
1223—Box V Box, 10 So 2d 478, 243 
Ala. 4 37—Adkinson v. Nearor, 8 So. 
2d 816, 243 Ala. 133—Rodgers v. 
Dixon, 193 So. 741. 239 Ala. 72— 
Floyd V. Green, 188 So 867, 238 
Ala. 42—Cavin v. Cavin, 185 So. 
741, 237 Ala. 185—Rescia v. Wal¬ 
drop, 176 So. 287, 234 Ala. 338— 
Alabama Farm Bureau Credit Cor¬ 
poration V. Helms, 161 So. 689, 227 
Ala. 636—Hendon v. Hendon, 121 
So. 534, 219 Ala. 169—State v. T 
J. Mattox Cigar & Tobacco Co., 77 
So. 765, 201 Ala. 229. 

TestimoiLy la writing 

Allowance of attorneys* fees is not 
a finding of fact requiring the re¬ 
viewing tribunal to indulge no pre¬ 
sumption in favor thereof when the 
cause la heard wholly on testimony 
in writing. 

Ala—Dent v. Foy, 107 So. 210, 214 
Ala. 243. 

TestlmoBy heard hg master 

(1) Presumptions favoring cor¬ 
rectness of rulings of chancellor 
based largely or solely on questions 
of fact did not apply where all the 
testimony was actually heard by the 
master selected by the chancellor and 
none of it was heard by the chancel¬ 
lor. 

Fla.—Harmon v. Harmon, 40 So.2d 
209. 

(2) Where conclusions of the mas¬ 
ter were abundantly supported by 
the testimony and chancellor set 
them aside in part, presumption that 
the chancellor was correct vanished 
in the appellate court. 

Fla.—Harmon v. Harmon, supra. 

60. Ala—Hodge v. Joy, 92 So. 171, 
207 Ala. 198—Manchuria S. S. Co. 
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V. Harry G. G. Donald & Co,, 77 So. 
12, 200 Ala. 638. 

61. Ala.—Henderson v. Henderson, 
153 So. 646, 238 Ala. 438. 

62. Neb.—Dier v. Dier, 4 N.W.2d 
731, 141 Neb. 685. 

N.D.—Security State Bank of Flasher 
V. Wernick, 199 N.W. 948, 61 N.D. 
219. 

4 C.J. p 897 note 83. 

63. Ala.—Brown v. Oldham, 81 So. 
2d 331, 263 Ala. 76. 

Fla.—White Furniture Co v. Math¬ 
er, 17 So.2d 118, 164 Fla. 129— 
Schaefer v. Voyle, 102 So. 7, 88 Fla. 
170. 

Ill.—Rhode V. State Bank of Beverly 
Hills, 268 Ill.App. 578 

Ky.—Allensworth v. Allensworth’s 
Ex’x, 39 S.W.2d 198, 239 Ky. 43— 
Gilbert v. Osenton, 268 S.W. 99, 201 
Ky. 663. 

Mass —Potier v. A. W. Perry, Inc , 
190 N.B. 822. 

Miss—Ex parte Marshall, 147 So. 
791, 166 Miss 523. 

Mont.—Missoula Light & Water Co. 
V. Hughes, 77 I*.2d 1041, 106 Mont. 
355—Whorley v Patton-Kjose Co , 
6 P.2d 210, 90 Mont. 461, 

Isf C—Huskins v. Yancey Hospital, 
Inc. 78 S.E2d 116, 238 N.C. 367— 
Sineath v. Katzls, 14 S.E 2d 418, 
219 NC. 434. 

Okl —Brown v. McKinney, 279 P.2d 
343 —Clements v Moe, 254 P.2d 354, 
208 Okl. 201—Roller v. Pan Mut. 
Royalties, 261 r.2d 1053, 207 Okl. 
649—Asher v. Hull, 250 P.2d 866, 
207 Okl. 478—Holt v. Alexander, 
248 P 2d 228, 207 Okl 140—Thomas 
V. Owens, 241 P.2d 1114, 206 Okl. 60 
—Ridgeway v. Logan, 239 P 2d 778, 
206 Okl. 603—Powell v. Moore, 231 
P 2d 695, 204 Okl 605—Andrews v 
English, 199 P 2d 202, 200 Okl. 667 
—Evans v. Neal. 180 P.2d 661, 198 
Okl. 616—Barry v. Hubbard, 166 P. 
2d 612, 196 Okl. 112—Hitchcock v. 
George. 143 P.2d 137, 193 Okl 327 
—Broadwell v. Flynn, 118 P.2d 
1029, 189 Okl. 620—Thompson v. 
Jones, 106 P.2d 761, 188 Okl. 16— 
Williams v. Downing, 96 P.2d 612, 
186 Okl, 633—Tuloma Pipe & Sup¬ 
ply Co. V. Townsend, 77 P.2d 635, 
182 Okl. 321—Stow v. Bruce, 61 P. 
2d 1043, 178 Okl. 127—^Elem v. Ma- 
hannah, 61 P.2d 241, 177 Okl. 697— 
Reynolds v. First Inv. Co., 66 P.2d 
806, 176 Okl. 699—Douglas v. Doug¬ 
las, 66 P.2d 862, 176 Okl. 878— 
Hasley v. Bunte, 56 P.2d 119, 176 
Okl. 467—Smith v. Beam, 66 P.2d 
980, 176 Okl. 408—Noble v. Bod- 
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Where by statute provision is made for examina¬ 
tion of witnesses in open court by the chancellor 
before whom the cause is pending, it has been held 
that his finding, where he has so examined witnesses 
and has had the opportunity of hearing them and of 
observing their demeanor, should be accorded the 
same presumptions as are accorded in other cases 
to the finding of a judge trying an issue of fact on 
evidence given in his presence,®^ and this notwith¬ 
standing a statute providing that on chancery appeal 
no weight shall be given the chancellor’s decision on 
the facts®® but the evidence must have been taken 
before the judge who rendered the decree,®® and 
there must have been testimony taken orally in open 
court.® 

It cannot be presumed on appeal that the chancel¬ 


lor made an improper use of a finding in determin¬ 
ing the ultimate question for decision.®® 

Presumptions as to preparation and filing. Where 
the record is silent on the subject, it will be pre¬ 
sumed that the proceedings with respect to the 
preparation and filing of findings were regular.®®*® 
While it will be presumed that the findings were 
duly filed,®® it will not be presumed that they were 
made in term time, where it appears that they were 
in fact made in vacation.*^® Where the findings and 
judgment are filed on the same day, it will be 
presumed that the findings were filed first.*^® ® 

§ 1564(2).-Requests for Findings 

Where findings are made, it will be presumed that 
there was a proper request therefor; but, in the absence 


ovitz, 62 P.2d 1046. 175 Okl. 432— 
Miller v. J. I. Case Threshing 
Mach Co., 300 P. 399, 149 Okl. 281 
—Thompson v. Renfrow, 296 P. 
404, 148 Okl. 8—Jones v. Mead. 
237 P. 446, 111 Okl 16—Scroggins 

V. New State Townsite Co., 231 P. 
848, 104 Okl. 290—^Apple v. Amer¬ 
ican Nat. Bank of Ardmore. 231 
P. 79, 104 Okl. 69—Kline v. Koll- 
man, 228 P. 768, 100 Okl. 160— 
Churchill v. Roberts, 226 P. 635, 
98 Okl. 295—Weitz v. Richardson, 
222 P. 977. 101 Okl. 81—Parks v. 
Roach. 210 l\ 402, 88 Okl 19— 
Johnson v. Johnston, 200 P. 204, 82 
Okl. 259. 

Or—Rea v. Rea, 245 P 2d 884, 195 
Or. 262 

Tenn —Joest v. John A Dcnic’s Sons 
Co, 126 S.W2d 312, 174 Tenn. 410 
Wash.—Rich v. Kruger, 228 P. 1012, 
130 Wash. 656. 

4 C J p 897 note 83. 

Bale same at law and in equity 
Rule pertaining to presumptions 
on appeal at law and in equity, when 
evidence is given in open court, is 
the same. 

Ala.—American Life Ir.a. Co. v. Wil¬ 
liams. 175 So. 554, 234 Ala. 469, 112 
A.LR. 1216. 

Under statute, where suit was 
tried regularly on depositions, review 
was, as far as questions of fact were 
concerned, with a prima facie pre¬ 
sumption of correctness of the find¬ 
ings of the chancellor. 

Tenn —Calcasieu Paper Co. v. Mem¬ 
phis Paper Co., 222 S.W.2d 617, 32 
Tenn App. 293. 

Presumption not extended 

The favorable presumption in¬ 
dulged with respect to findings pro¬ 
nounced by chancellor on an oral 
hearing will not be extended or ap¬ 
plied as to findings and decisions on 
disputed issues of fact that are con¬ 
trary to preponderance of the evi¬ 
dence. 

Tenn.—Matthews v. Matthews, 148 S. 

W. 2d 3, 24 Tenn.App. 680. 

i C.J.S.—80 


In Maryland 

(1) There is authority supporting 
the rule of the text. 

Md —McKeever v. Washington 

Heights Realty Corp., 37 A.2d 305, 
183 Md. 216—Western Maryland 
Dairy v. Chenowith, 23 A.2d 660, 
180 Md. 236—WIngert v. Albert, 95 
A. 1055, 127 Md. 80. 

(2) On the other hand, it has been 
said that the chancellor’s function 
being to weigh evidence, not furnish 
it, his fact findings have only force 
of evidence on which they rest, and 
there is no presumption of law in fa¬ 
vor of his conclusions on appeal, but 
case must be determined on evidence 
before him. 

Md—Jacobs v. Jacobs, 186 A. 109, 
170 Md 405. 

Presumption on trial de novo 

In action by fee owners against 
lumber company to quiet title to tim¬ 
ber land, wherein lumber company 
asserted title by grant to company’s 
predecessor by owners of merchant¬ 
able timber on such land, where tes¬ 
timony disclosed that some of timber 
which was unremovod was inacces¬ 
sible because of being in deep ra¬ 
vines or on high peaks, but there was 
no evidence as to whether or not 
timber on two forty acre tracts 
which wore not logged was inacces¬ 
sible, supreme court trying equity 
case de novo assumed that such tim¬ 
ber was inaccessible. 

Or—Hughes v. Heppner Lumber Co., 
286 P 2d 126, 205 Or. 11. 

64. Ala.—Marsh v. Cheeseman, 128 
So. 796, 221 Ala. 890—^Andrews v. 
Grey, 74 So. 62, 199 Ala. 152. 

65. Ala.—^Andrews v. Grey, supra. 
However, under Code (1907), 8 6965, 

subs 1, and § 6072, the supreme court 
will determine the facts as to fraud 
or neglect of an assignee for the 
benefit of creditors without any pre¬ 
sumption as to the correctness of the 
findings of the register or chancel¬ 
lor. 


Ala.—Horst v. Pake, 71 So. 430. 196 
Ala. 620. 

66. Ala.—Hodge v. Joy. 92 So. 171, 
207 Ala. 198—Manchuria S S. Co. 
V. Harry G. G. Donald & Co., 77 
So. 12, 200 Ala. 638. 

67. Ala.—Blair v. Jones, 78 So. 69, 
201 Ala. 293. 

Whera hearing was on depositions 

The supreme court will reviev a 
decree on a bill in equity to reform 
a deed heard on written depositions, 
without presumption in favor of the 
trial Judge’s findings. 

Ala—^Whitewater Lumber Co. v. 
Langford, 113 So. 625, 216 Ala 610. 

68. Vt—^Waterman v. Moody, 103 A. 
326, 92 Vt. 218. 

68.5 Cal—Lincoln v. Averlll, 117 P. 
2d 913, 47 CA.2d 336. 

69. Cal —Benton v. Benton, 65 P. 
152, 122 C. 395. 

4 C.J. p 776 note 34. 

▲hsenoe from transcript 
Although failure of the court to 
file conclusions of law and fact was 
not shown by the bill of exceptions, 
where the Judgment contained a re¬ 
cital tliat defendant requested the 
court to make and file such findings, 
and the transcript does not contain 
them, it was held that the appellate 
court will assume that none were 
filed. 

Tex.—^Ainsworth v. Dorsey, Clv.App., 
191 SW. 694. 

Oontradiotlon of transcript 

A statement in additional findings 
that conclusions of fact and law had 
been previously filed in time does not 
authorize the assumption that the 
file mark in the transcript to the con¬ 
trary is Incorrect. 

Tex—Bray v. Peters, Civ.App, 283 
SW. 691. 

70. Colo.—^Wilson v. Collin, 102 P. 
21, 45 Colo. 412. 

70.5 Cal.—Lincoln v. Averlll, 117 P. 
2d 913, 47 C.A.2d 335. 
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Of request for special flndinoa» it will be presumed that 
facte essential to establish a general finding were present 
and that if findings had been made they would have 
supported It. 

It will be presumed, in the absence of a show¬ 
ing to the contrary, that a request in accordance 
with the requirements, if any, imposed by statute or 
rule of court was made for the findings of fact,^^ 
but a request for findings and a refusal thereof will 

not be presumed,72 

Where the record shows that a request was made, 
it will be presumed to have been properly and 
seasonably made"^® unless it was refused.^^ Where 
a request to find certain facts was refused, the ap¬ 
pellate court will indulge in the presumption, where 
there is some ground therefor, that the request was 
properly refused,'^^•5 and that the facts were em¬ 
braced in other findings,^^ or that the evidence was 
insufficient to warrant the findings requested.^® 
Where the trial judge failed to act on certain re¬ 
quests, they must be treated as having been de¬ 
nied 5 and where the lower court took no action 
on a motion for findings of fact, it will be presumed, 
in the absence of a showing to the contrary, that 
it was not brought to the attention of the courtJ'^ 


In the absence of a request for findings oi* conclu¬ 
sions, it may be presumed that there was evidence to 
support every essential fact and that the facts were 
resolved in favor of the appellee.*^® Where there 
has been no request for special findings, it may be 
presumed that if findings had been made they 
would have been against appellant,and in the ab¬ 
sence of such a request the appellate court will 
view the evidence in the light most favorable to the 
judgment,®® and will treat the finding of the trial 
court, although amplified, as general in character.®^ 

Where the trial court marked all paragraphs of 
appellant's request for a finding ‘‘Proven,” such 
paragraphs will be considered incorporated in the 
finding without correcting it.®2 

§ 1564(3).-Waiver of Special 

Finding 

In support of a Judgment or order, in the absence of 
any showing to the contrary, it may be presumed that 
findings were waived. 

In support of a judgment or order, and in the 
absence of findings and of an affirmative showing 
that findings were not waived, it may be presumed 
that they were waived;®® but it has been held that it 


71. Okl.—Miller v. Barnett, 153 P. 
641, 49 Okl. 508. 

Tex.—Broussard v. Le Blanc, Civ 
App , 182 S W. 78—Todd v. St Lou¬ 
is Southwestern Ry. Co. of Texas. 
Civ.App. 173 SW. 617. 

4 C.J. p 775 note 36, 

Servloe 

(1) In the absence of a showing 
to the contrary, it will be presumed 
on appeal that appellant waived serv¬ 
ice on him of proposed findings. 

Cal.—Lincoln v. Averlll, 117 P.2d 913, 
47 CA2d 335 

<2) The record showing only the 
signing of proposed findings less 
than five days after service on the 
adverse party, contrary to Code Civ, 
Proc. S 634, does not affirmatively 
show error, waiver of service or ob¬ 
jection thereto being presumed. 

Cal.—California Central Creameries 
Co. V. Crescent City Light, Water 
& Power Co., 159 P. 209, 30 C.A. 
619. 

72. Tex —^Warren v. Warren, Civ 
App., 260 S.W. 1068. 

73. Ind.—Clark v. Deutsch, 101 Ind. 
491—Trentman v. Eldridge, 98 Ind. 
525. 

74. Mich—Brown v. Haak, 12 N.W. 
219, 48 Mich 229. 

74.5 N.M.—Thurmond v. Espalin, 
171 P.2d 325, 50 N.M. 109. 

75. N.Y.—Hadden v. Metropolitan 
El. R. Co, 26 N.Y.S. 995. 75 Hun 

66 . 


76. Cal.—Niles Sand & Rock Co. v. 
Muir, 195 P. 699, 50 C A. 637. 

Evldeaoe not brought up 

On assignment of error to the re¬ 
fusal to sign findings proposed by 
appellants, where none of the evi¬ 
dence taken at the trial was before 
the court, but the record merely stat¬ 
ed that each party introduced evi¬ 
dence on each and all of the allega¬ 
tions, it must be presumed in sup¬ 
port of the ruling by the court re¬ 
fusing the requested findings that 
the evidence introduced by appellant 
to support its allegations referred to 
in the proposed findings was insuffi¬ 
cient. 

Cal.—Niles Sand & Rock Co. v. Muir, 
supra. 

76.5 Mass.—Chadwick v. Desroches, 
130 N.E.2d 592, 333 Mass. 568— 
Alves V. Boulanger, 109 N.E.2d 120, 
329 Mass. 766—Mitchell v Silver- 
stein, 81 N.E.2d 364, 323 Mass. 239. 

77. Tex.—Covington v. Sloan, Civ. 
App., 124 S.W. 690. 

Entry of request 

As the presumption is that the tri¬ 
al court did not commit error in 
failing to make findings of fact, de¬ 
fendant cannot be aided by the pre¬ 
sumption of Rev. Codes (1921) $ 

10606, subs 15, that the clerk regu¬ 
larly performed his duty and entered 
the request for findings. 

Mont.—^Edwards v. Muri, 237 P. 209, 
73 Mont. 339. 


Grooms Sanitary Store, 249 P. 
1014, 31 N.M. 611. 

Tex.—Sampson v. Vernon Law Book 
Co, Civ.App, 295 S W 2d 420— 
Humble Oil & Refining Co. v. Har¬ 
rison, Civ.App, 199 S.W 2d 786, re¬ 
versed on other grounds 206 S W 
2d 355, 146 Tex. 216—Wink v 

Wink, Civ.App, 169 S.W.2d 721— 
Miller v. State ex rel. Abney, Civ. 
App. 155 SW.2d 1012, error re¬ 
fused—Gib.son V. Henderson, Civ. 
App., 136 SW.2d 634—Smith v 
Wald Transfer & Storage Co, Civ 
App., 97 S.W 2d 991, error dis¬ 
missed—New Jersey Ins. Co v. An¬ 
derson, Civ App., 90 S.W 2d 338, 
error dismissed—Hart v Huie, 
Civ App., 15 S.W.2d 654. 

79. Idaho.—Finn v. Rees, 141 P.2d 
976, 65 Idaho 181—Reid v. Keator, 
39 P2d 926, 55 Idaho 172 

Tex—Daugherty v. Manning, Civ. 
App. 221 S.W. 983, dismissed on 
motion. 

80. Tex.—Texas Midland R. R. v. 
O'Kelley, Civ.App.. 203 S.W. 162, 
dismissed for want of Jurisdiction. 

81. Ind.—^Altmeyer v. Norris, 119 N. 
E.^d 81, 124 Ind.App. 470—In re 
White, 180 N.E. 873, 95 Ind.App. 
679—In re Beckemeler’s Estate, 
179 N.E. 282, 93 Ind.App. 645— 
Rhodes v. Selvage, 122 N.E. 362, 
69 lnd.App. 688. 

82. Conn.—Johnston v. Moeller, 107 
A. 666, 93 Conn. 590. 

83. Cal.—^Watson v. Borcovlch, 94 P. 


78. N.M.—Haas Branch ft Co. v. 



5 C.J.S. APPEAL & ERROR §§ 1564(3)-1564(4) 

will not be presumed that findingfs were waived ment.®* 
where they are required by statute®^ or where the 

lower court denied a motion for findings of fact.®® § 1564(4). — Relation of Findings 

Where findings have been filed, a waiver of any to Pleadings and Issues 

insufficiency therein will not be presumed jSE 6 and ab.enc. of . .howin» to th. contrary, it may 

where the record contains written findings of fact be presumed that the findings are responsive to the 

and law and there is no finding on a material is- and supported by the pleadings, 

sue, it cannot be presumed that such finding was In the absence of a showing to the contrary,®® it 
waived.®® will be presumed, on appeal, that the findings of the 

trial court arc responsive to the issues raised by the 
Where findings have been waived, it will be pre- pleadings,®® and where facts found are not within 
sumed on review that the trial court found all facts formal issues justified by the pleadings it may 

necessary to support the judgment,®^ and every assumed that they were placed in issue by agrec- 

Icgitimate conclusion which can be drawn from the ment or introduction of evidence or otherwise during 

evidence should be resolved in favor of the judg- the trial.®i Further, it will be presumed that the 


2d 76, 34 C.A.2d 685—Greer v 

Greer, 87 P 2d 388, 31 C A 2d 39— 
Hutton V. Newhouse, 183 P. 276, 41 
C.A. 689. 

Idaho—Parker v Beagle. 40 P 61, 4 
Idaho 463—Morgan v. Ireland, 1 
Idaho 785. 

Tenn.— Corpus Juris Saoundum cited 

itt Union Nat. Bank v Fox, 148 S. 
W2d 381, 382, 24 Tenn.App 664. 
Tex —Gunst v. Dallas Trust & Sav¬ 
ings Bank, Civ.App , 8 S W 2d 806 
4 0 J. p 775 note 42. 

Submission of issues 

The reviewing court must indulge 
a presumption in favor of the find¬ 
ing by the court that the parties 
waived submi.ssion of certain l.ssues 
Tex.—Harris v Lattimore, Civ.App, 
44 S.W.2d 1037. 

Where appeal is taken on the Judg¬ 
ment roll alone, it must be prt'sumcd 
in .support of the Judgment, that 
findings of fact and conclusions of 
law were waived. 

Cal—Carpenter v. Pacific Mut. Life 
Ins Co. of California, 74 P 2d 761, 
10 C.2d 307, affirmed Neblctt v 
Carpenter, 69 S.Ct 170, 305 US. 
562, 83 L Ed 182, rehearing denied 
69 set. 355, 305 US. 676, 83 L Ed. 
437. 

McGlllivary Const. Co. v. Hos¬ 
kins, 202 P 677, 64 C.A. 636. 

84. Wash—Bard v. Kleeb, 26 P. 467, 
27 P. 273, 1 Wash 370. 

85. Cal —Saul v. Moscone, 118 P. 
452, 16 C.A. 606. 

85.6 Cal.—Wilcox v. Sway, 160 P. 
2d 154, 69 C.A 2d 560. 

88 . Cal—Ball v. Kehl, 30 P. 780, 95 
C. 606—People v. Forbes, 61 C. 628. 
Heoessity of absence of findings 
An assumption that findings of 
fact were waived as to matters 
claimed not to be covered by the 
findings of fact actually made and 
filed ccuinot be Indulged in, there 
being no such presumption except 
in the absence of any purported find¬ 
ings. 


Cal.—Tower v. Wilson, 188 P. 87, 45 
C.A. 123. 

87. Cal.—High V. Bond, 290 P. 146, 
107 C.A. 153. 

When evidence conflicting 

Findings having been waived, it Is 
presumed on appeal that every fact 
essential to the support of the judg¬ 
ment was proved and found by the 
trial court, and, where the evidence 
was conflicting, such presumption 
governs 

Cal —Ibbetson v. Ibbetson, 199 P. 
872, 62 C.A. 699. 

88 . Cal.—Friend & Terry Lumber 
Co. v. Devine, 194 P. 764, 60 C.A. 
102 . 

89. Ariz.— Oorpns Juris Secundum 
quoted in Golden Eagle-Bobtail 
Mines v Valley Nat. Bank, 138 P. 
2d 289, 291, 60 Ariz 400. 

S.D.—Harkins v. Cooley, 58 N.W. 560, 
5 SD. 227. 

90. Ariz— Oorpns Juris Secundum 
quoted in Golden Eagle-Bobtail 
Mines v Valley Nat. Bank, 138 P. 
2d 2S9, 291, 60 Ariz. 400 

Cal.—Schultz v. City of Venice, 251 
P. 913, 200 C. 60. 

Turner v. Stock, 261 P. 814, 79 
CA 662—Williams v. Stearns, 191 
P. 965, 48 C.A. 213. 

La —Brazier v. Pride of Donaldson- 
ville Tabernacle No. 40, App, 183 
So. 131—Brazier v. Lancelot Lodge 
No. 38, Knights of Pythias, App., 
183 So. 131. 

Mass—Arthur A. Johnson Corp v. 
Commonwealth, 60 NE2d 364, 318 
Mass. 88—Ryan v. DlPaolo, 47 N. 
E.2d 941, 313 Mass 492—Spritz v. 
Brockton Sav Bank, 25 N.E 2d 155, 
305 Mass 170—Eastman v. Stead¬ 
man, 168 N.E. 745, 269 Mass 250— 
Duggan V. Woodis, 141 N.E. 124, 
246 Mass. 431. 

Minn.—State v. District Court of 
Cass County, 161 N.W. 910, 129 
Minn. 166. 

Mo—Phillips V. Alford, App., 90 S. 
W.2d 1060. 


N C.—Crissman v. Palmer, 35 S.E.2d 
422. 225 NC 472. 

4 C.J. p 776 note 47. 

Amendment presumed 

Where case is before the suprem-e 
court on findings, there is a pre¬ 
sumption that the evidence support¬ 
ed the same, and, if neceM.sary, that 
the pleadings were amended to con¬ 
form thereto. 

Wash—Queen City Bank v. Danz,. 
264 P. 717, 147 Wash. 14. 

Xn tho absenco of a settled oasai^ 

the findings by the court are pre¬ 
sumed to be within the issues liti¬ 
gated. 

Minn —State v. District Court of 
Casa County, 151 NW 910, 129 
Minn. 166. 

Zsenee considered 

Fact that the trial court consid¬ 
ered the right of recoupment would 
be presumed in support of the Judg¬ 
ment 

Cal.—Le Baron v. Berryessa Cattle 
Co, 248 P. 779, 78 C A. 636. 

91. Ariz.— Corpus Juris Ssoundum 
Ruoted in Golden Eagle-Bobtail 
Mines v. Valley Nat Bank, 138 P. 
2d 289. 291, 60 Ariz. 400 
Cal—Boro v Ruzich, 137 P 2d 61, 68 
C.A 2d 635—Koshaba v Koshaba. 
132 P.2d 854, 56 C A.2d 302—Jen¬ 
sen v Jones Miller, Inc, 128 P.2d 
110, 53 C.A.2d 467—Lohn v. Fletch¬ 
er Oil Co, 100 P2d 505, 38 C.A.2d 
26—Swallow v. Francisco, 239 P. 
95, 75 C.A. 692—Pioneer Truck Co 
v. Hawley. 190 P. 1037, 47 C.A. 
594. 

Agrsement 

The appeal being on the Judgment 
roll, the supreme court assumed that 
the facts found, and not within the 
pleadings, were by agreement put In 
issue during trial. 

Cal.—Bonnelflllio v. Ricks, 4 F.2d 
929, 214 C. 287. 

Carpenter v. Froloff, 86 P.2d 691, 
30 C.A.2d 400. 

Btipnlation or absonoo of objsotlon 
In support of findings claimed to 
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finding was made in accordance with the theory on 
which the case was tried and determined.*^ 

Sometimes the failure to find on a particular is¬ 
sue is presumed to result from a failure of the par¬ 
ties to offer evidence, or sufficient evidence, on that 
issue.** 

Although the reviewing court may, under some 
circumstances, indulge a presumption that ques¬ 
tions of fact were passed on by the trial court,*^ it 
will not be presumed that a particular issue was 
adjudicated where the record furnishes no basis 
for such a presumption.*^ 

Where a part of the counts or paragraphs of the 
pleading of the prevailing party is sufficient and the 
remainder insufficient, it will be presumed that the 
findings of fact are based on the sufficient counts 
or paragraphs,** and a general finding will be as¬ 
sumed to be based on such count or counts of the 


6 C.J.S. 

complaint or on such defenses as are supported by 
the evidence.*'^ 

Determination as against appellant. Ordinarily, it 
will be presumed that the issues were determined in 
favor of the successful party and adversely to ap¬ 
pellant.*® 

§ 1564(5).-Evidence Considered 

by Trial Court 

It It presumed on appeal that the trial court under¬ 
stood and followed the rules of evidence and properly 
performed Its duties with reference to a consideration 
of the evidence, considering proper evidence and dis¬ 
regarding improper evidence In making its findings. 

It is presumed on appeal that the trial court 
understood and followed the rules of evidence,*®-®* 
and in arriving at its finding properly performed 
its duties with reference to a consideration of the 
evidence.** Accordingly, it is presumed that the trial 


be outside the issues and of the judg¬ 
ment. it will be presumed that facts 
found which might have been pre¬ 
sented by formal pleadings were sup¬ 
ported by evidence introduced under 
stipulation, or at least without ob¬ 
jection. 

Cal.—Norton v. Newerf, 187 P. 67, 
46 C.A. 10. 

92. Ariz.—Corpus Juris Sacuudum 

gnotad iu Golden Eagle-Bob¬ 
tail Mines v. Valley Nat. Bank, 
138 P2d 289, 291, 60 Ariz, 400. 
Cal.—McDevitt v, Chas. Corriea & 
Bros, 233 P. 381, 70 C.A, 245 
Mo.—Falvey v. Hicks, 286 S.W. 386, 
316 Mo. 442. 

Nev.—Thomas v. Palmer, 248 P. 887, 
49 Nev. 438. 

Theory of declaration of law 

Where a declaration of law under¬ 
took to cover the case and was the 
only one given so doing, it must be 
assumed that a Anding for plaintiffs 
was on the theory stated therein. 
Mo.—Falvey v. Hicks. 286 S.W, 886, 
316 Mo. 442. 

93. Cal—Euless v. Westphal, 235 P. 
742, 71 C.A. 611—River Farms Co. 
of California v. Borges, 196 P. 784, 
61 C.A. 331—Little v. Smith, 189 
P. 1059, 47 C.A. 8—^Bngebrltsen v. 
Latin-American Pub. Co., 175 P. 
652, 38 C.A. 141—Agnew v. Nelson, 
148 P. 819, 27 C.A. 39. 

4 C.J. p 776 note 48. 

Absence of record showing to oon- 
trary 

Ordinarily, in the abaence of a rec¬ 
ord of the evidence showing to the 
contrary, the failure of the court to 
And on matters affirmatively alleged 
in the pleadings raises the presump¬ 
tion that no evidence was offered in 
support of such affirmative matters. 
Cal.—Little v. Smith, 189 P. 1069, 47 
aA. 8. 


On appeal on the judgment roll 

alone it will be presumed that the 
court’s failure to And on allegations 
of answer was on the ground that 
they were not supported by the evi¬ 
dence. 

Cal.—People v. Gilford, 201 P. 469, 
64 CA. 182. 

Where no Andings are made on af- 
Armatlve matters alleged in answer, 

and the evidence is not brought up. 
It will be presumed that none was 
offered in support of such affirma¬ 
tive matters and that Andings there¬ 
on were not required. 

Cal.—Kammerer v. Marino, 246 P. 
432, 76 C.A. 636. 

94. Miss.—Baker v. Building & 
Loan Ass'n of Jackson, 152 So. 
288, 168 Miss. 808. 

95. Cal.—Brozey v. Alesen, 3 P.2d 
68, 116 C.A. 641. 

La.—Nelson v. Employers’ Casualty 
Co., App., 141 So. 619. 

Tex.—Masten v. Masten, CivA.pp., 
166 S.W.2d 225, error refused— 
Simmons v. Patton, Civ.App., 67 
S.W.2d 894. 

96. Ala.—American Bankers' Ins. 
Co. V. O’Neal, 160 So. 662, 26 Ala. 
App. 669. 

4 C.J. p 776 note 49. 

97. Ala.—Pensacola, St. A. & Q. S. 
S. Co. V. Brooks, 70 So. 968, 14 
Ala.App. 364. 

Ark.—Couch v. Starks, 196 S.W. 473, 
129 Ark. 683. 

Mo,—^Harrison v. Coomber Realty & 
Inv. Co.. 224 S.W.2d 63, 869 Mo. 
862. 

98. Cal.—Compton v. Northwest En¬ 
gineering Co., 2 P.2d 1014, 116 C. 
A. 623. 

Colo,—Kitts v. HUl, 800 P. 610. 89 
Colo. 186. 

Tex.—^American Nat. Ins. Co. v. Gar¬ 
rison, Civ.App., 97 S.W. 2d 634, er-, 
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ror dismissed—O’Neil v. O’Neil, 
Civ.App., 77 S.W.2d 664—Franklin 
v. Franklin, Civ.App, 247 SW. 329 
—Gcisolman v. Andreson, Civ.App , 
242 S.W. 798—Petty v. Paggl Bros. 
Oil Co., Civ App., 241 S.W. 674, af- 
Armed, Com.App., 254 SW. 666— 
Liverpool & London & Globe Ins. 
Co. V. Jones, Civ.App., 197 S.W. 736, 
error refused* 

98.50 Ohio.—Altman Furniture Co. 
v. Scarso, App, 122 N.E 2d 299. 

99. Ark —Dodson v. Abercrombie, 
228 SW.2d 990, 217 Ark. 128. 

Cal.—Lacey v. Bertone, 240 P.2d 395, 
109 C.A.2d 107—^Davidson v. De 
Sousa, 66 P.2d 740, 20 C.A 2d 311— 
City of Los Angeles v. Welsh, 62 
P2d 296, 10 C.A 2d 441—Florman 
V. Patzer, 24 P.2d 228, 133 C A. 
368—Egan v. Crowther, 241 P. 900, 
74 C.A. 674. 

Colo.—Mehlbrandt v. Hall, 213 P.2d 
606, 121 Colo. 166—Koons v. Nel¬ 
son, 160 P2d 367, 113 Colo. 674. 

Conn.—Giamattei v. Di Cerbo, 62 A. 
2d 519, 136 Conn. 159. 

Ill.—Gromer v. Molby, 52 N.E.2d 772, 
385 Ill. 283. 

Md.—Kirby v. Kirby, 40 A.2d 803, 
184 Md. 120. 

Mass.—Cummings v. National Shaw- 
mut Bank of Boston, 188 NE. 489, 
284 Mass. 663. 

Mont.—Gravelln v. Porler, 260 P. 823, 
77 Mont. 260. 

N.M.—^Valdez v. Salazar, 107 P.2d 862, 
46 N.M. 1. 

N.Y.—Ex parte Lee, 116 N.E. 362, 220 
N.Y. 632, reargument denied In re 
Lee, 116 N.E. 1067, 221 N.Y. 542. 

R. I.—^Meegan v. Meegan, 197 A. 221, 
60 R.L 131. 

S. D.—Smith v. Gasper, 280 N.W. 20, 
66 S.D. 692. 

Vt.—Gulbord v. Gulbord, 44 A. 2d 168, 
114 Vt. 278—Taylor v. Henderson, 
22 A.2d 818, 112 Vt 107—Hough- 
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court duly weighed the conflicts in the evidence,^ 
and that it applied the correct rules as to the deter¬ 
mination of its sufiiciency.2 

In a case tried by the court without a jury it is 


presumed that the court, in arriving at its findings, 
took into consideration all the evidence that was 
properly admitted^ and that evidence, admissible 
for a particular purpose only, was given only such 


ton V. Grimes, 161 A. 642, 103 Vt. 
54. 

Sisrsffard of Masod tostimoay 

The court of civil appeals must 
assume that the trial court disre- 
erarded any portion of the testimony 
of an Interested witness which he 
regarded as colored by her interest, 
if such assumption is necessary to 
sustain the Judsrment rendered. 

Tex.—House v. House, Clv.App., 222 
S.W. 822. dismissed for want of 
jurisdiction. 

SetenniaatloiL of oompetonoy 

The supreme court must infer that 
the trial court sitting: as Jury, ad¬ 
mitting: in evidence a bank book 
which contained an erasure, deter¬ 
mined its competency, the Andingfs 
not explaining: the erasure. 

NeV —Sa^ardia v. Stockgrowers' & 
Ranchers' Bank of Reno, 274 P. 
811, 51 Nev. 299. 

Xhcerolse of own knowledge 

Judgment will not be reversed be¬ 
cause a witness testified as to what 
would be reasonable attorney’s fees, 
instead of the customary fee, as the 
presumption is that the court exer¬ 
cised own knowledge of what was 
proper. 

Ill.—Morrison v. Farmers’ Elevator 
Co, 160 NE, 330, 319 Ill. 872. 

mferences 

The trial judge, making general 
findings for plaintiff under an agreed 
statement of facts, is presumed to 
draw the necessary inferences. 

Mass.—Rosenthal v. Liss, 169 N.E. 
142, 269 Mass. 353. 

▼low of promises 

Although trial judge who tried ac¬ 
tion for injuries sustained when 
plaintiff fell down a flight of stairs 
visited premises during daylight 
hours and accident happened after 
dark, the reviewing court was re¬ 
quired to assume that the trial judge 
took that factor into consideration 
when he viewed the premises. 

Cal.—Lee v. Dawson, 112 P.2d 683, 
44 C.A.2d 362. 

Basing dooision on law and ovldoaoo 
prosoatod by partios 

The district court was presumed to 
have decided a case on the law and 
the evidence as presented by the par¬ 
ties. 

N.M.—In re White’s Estate, 73 P.2d 
816, 41 K.M. 631. 

1. Cal.*—Sutcliffe v. Sutcliffe, 31 P. 
2d 195, 220 C. 398. 

Kohlberg v. Havens, 182 P. 467, 
41 C A 222 

_Ind.—Dulln v. Long. 64 N.E. 2d 652, 
116 Ind.App. 94. 


S.D.—Smith V. Gasper, 230 N.W. 20, 
56 S.D. 592. 

Vt.—Phillips V. Plastrldge, 179 A. 

167, 107 Vt. 267, 99 A.L.R. 1074. 
AooonntiBg for inooasistsaoiss 
On appeal, the trial judge as the 
trier of facts Is presumed to have 
recognized and accounted for any in¬ 
consistencies appearing in the tes¬ 
timony. 

Cal.—Pentecost v. Graham, 12 P.2d 
1071, 124 C.A. 678. 

Xntezpretation of testimony 

As the Interpretation of testimony 
of a witness, in the absence of a clear 
mistake, is for the trial court, it 
will be assumed on appeal that the 
court adopted that Interpretation of 
the testimony which is inconsistent 
with the court's finding. 

N.H.—^Easex Co. v. Gibson. 130 A. 846, 
82 N.H. 139. 

On refusal of findings 
The supreme court must assume on 
appeal from chancellor’s decree dis¬ 
missing a bill that, as respected an 
issue on which he refused requested 
findings, the chancellor duly weighed 
all presumptions and inferences. 
Vt—Phillips V. Plastridge, 179 A. 

157. 107 Vt 267, 99 A.L.R. 1074. 
Demeanor and reputation of wit¬ 
nesses 

The appellate court presumes that 
the trial court’s conclusions on con¬ 
flicting testimony were governed by 
the w'ltnesses* means of observation, 
their demeanor, and weight of testi¬ 
mony 

Cal —Harlow v. Motor Coach Co., 16 
P2d 779, 127 C.A. 728, followed 
Miller v. Motor Coach Co., 16 P.2d 
781, two cases. 127 C.A. 781, 782. 

Dse by trial judge of persoual 
knowledge 

(1) The trial judge is presumed to 
be acquainted with the reputation of 
the witnesses. 

La—McKaskle v. McKaskle, 121 So 
741. 168 La. 196. 

(2) The chancellor must be pre¬ 
sumed to have some knowledge of 
the credibility of witnesses on whose 
testimony he did not place any reli¬ 
ance. 

Ky.—Simpson v. Simpson, 238 S.W. 
1044, 194 Ky. 332. 

2. Cal.—^Vowlnckel v. N. Clark &. 
Sons, 13 P.2d 733, 216 C. 156. 

Mills V. Hellinger, 224 P.2d 34, 
100 C.A.2d 482—^McNulty v. Copp, 
206 P.2d 438, 91 C.A.2d 484—Blsno 
V. Herzberg, 170 P.2d 973, 76 C.A.2d 
236—Caminetti v. Prudence Mut. 
Life Ins. Ass’n, 146 P.2d 15, 62 C. 
A.2d 946—Lincoln v. Averill, 117 
P.2d 913, 47 C.A.2d 336—Sullivan 
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V. Barra, 70 P.2d 496, 22 C.A.2d 20 
—Hall V. Alexander, 64 P.2d 767, 
18 C.A.2d 660—Burrows v. Bur¬ 
rows, 63 P.2d 1136, 18 C.A.2d 276— 
Shurman v. Look, 218 P. 624, 63 
C.A. 347—Ford v. Ford, 186 P. 164, 
44 C.A. 416. 

Colo.—Mehlbrandt v. Hall, 213 P.2d 
606, 121 Colo. 165. 

Oft.—Loftis V. Allen Plumbing Co., 
197 S.E. 46, 67 Ga.App. 847. 

Ill.—Jewel V. Mueller, 108 N.E.2d 611, 
348 Ill.App. 186. 

Kan.—Jones v. Jones, 167 P.2d 634. 
161 Kan. 284—Klein v. Blackshere. 
215 P. 316, 113 Kan. 639—Kuhn v. 
Kuhn, 210 P. 843. 112 Kan. 155. 
Minn —State v. Minnesota & Ontario 
Paper Co., 180 NW. 648, 147 Minn. 
369. 

Mo.—Linders v. Linders, 204 S.W.2d 
229, 366 Mo. 862—Hancock v. State 
Highway Commission, 149 S.W.2d 
823, 347 Mo. 944. 

Emerson v. Treadway, App., 270 
S W.2d 614. 

NM.—Collier v. Sage, 180 P.2d 242, 
61 N.M. 147. 

Ohio.—Cleveland Ry. Co. v. McMan¬ 
us. App., 32 N.B.2d G6. 

Tex.—Alamo Paint & Wall Paper Co. 
V. Kampmann, Civ.App., 106 S.W. 
2d 492. 

AppUoatiou of proper test 

Where the findings of fact were 
supported by competent and substan¬ 
tial testimony, it will be presumed 
that the trial court applied the prop¬ 
er test in weighing the evidence. 
Kan.—In re Davis’ Estate, 259 P.2d 
211, 175 Kan. 107—Bradbury v. 
Wise, 208 P.2d 209, 167 Kan. 737— 
Jackman v. Lawrence Drilling & 
Development Co., 187 P. 258, 106 
Kan. 69. 

Znterested witussses 

Where the evidence sustains judg¬ 
ment, the appellate court must as¬ 
sume that the trial court properly 
scrutinized the testimony of inter¬ 
ested witnesses offering themselves 
to reestablish deceased’s written con¬ 
tract to will property to plaintiff 
Cal.—Wolf v. Donahue, 273 P. 647, 
206 C. 218. 

Bulss prssiuiisd foUowsd 

The court on appeal cannot assume 
that the lower court ignored rules for 
determining the sufficiency of the 
evidence. 

Cal.—Mellor v. Bank of Willows, 160 
P. 667, 173 C. 464. 

3. Ala.—^Wesson v. Taylor, 6 So. 2d 
10. 242 Ala. 340. 

Ark.—Finch v. Watson Inv. Co., 42 
S.W.2d 214. 184 Ark 312—WIJ- 

enzick v. Simon, 8 S.W.2d 297, 176 
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consideration as it legitimately deserved but where 
the trial court expressly excluded competent evi- 
dence» it must be presuued that it did not consider 
this excluded evidence in making its findings,5 even 
though, subsequent to the exclusion of the evidence 
in question, similar testimony was admitted without 
objection.** 


In general, it will be presumed on appeal, where 
the case is tried by the court without a jury, that the 
court considered only proper and competent evidence 
in making its findings and did not consider other 
evidence which has been rejected®*5 or erroneous¬ 
ly admitted,*^ and it will be presumed that such re^ 


Ark. 1206—Shelton v. Landers, 270 

S.W. 522, 167 Ark. 638. 

Cal.—^Union Oil Co. of Cal. v. Union 
Suffar Co., 188 P.2d 470, 81 C.2d 
800. 

Bennett v. Phelps, 289 P.2d 36, 
136 C.A.2d 645—Hurst v. Hazel 
Hurst Foundation for the Blind, 
286 P 2d 63. 134 C.A.2d 686—^Adams 

V. Adorns. 248 P.2d 784, 113 C.A. 
2d 654—Milwaukee Bids* Co. v. 
Wetael, 270 P. 382, 93 C.A. 776— 
Caro v. Mattel, 178 P. 637, 39 C.A. 
263. 

Conn.—Glamattel v. D1 Cerbo, 62 A. 

2d 619, 136 Conn. 159. 

Ill.—Trimmer v. Franklin Life Ins. 
Co., 49 N.E.2d 642, 319 Ill.App 
520. 

Ind.—Vincent v. Sims, 191 N.E. 160, 
207 Ind. 47. 

Jones V. Hail roadmen'8 Bldg. & 
Sav. Afis’n, 12 N.B.2d 364, 104 Ind. 
App. 682—Gray v. James, 194 N. 
E. 203, 100 Ind.App. 257. 

Kan—In re Spark’s Estate, 212 P 
2d 369. 168 Kan. 270. 

La —Brady v. Schexnayder, App , 64 
So.2d 640, followed in 64 So.2d 
642. 

Mass —Dorchester Sav. Bank v 

Tate, 32 N.E.2d 219. 308 Mass. 436 
—Grausteln v, Wyman, 146 N.E. 
460, 260 Mass. 290—Nowell v. 

EQUltable Trust Co., 144 N.E. 749, 
249 Mass. 585. 

Mo.—Bader v. Farmers* Bank of 
Conway, App., 2 S.W.2d 169—Isa- 
bell v. American Nat. Ins. Co, 
App., 247 S.W. 426. 

Tex.—Counts v Quin, Clv.App., 9 S. 

W. 2d 894—Beatty v. Panhandle 
Const. Co., Civ.App. 276 S.W. 716. 

Utah.—Beckstead v. Brlnton, 142 P. 

2d 409, 106 Utah 396. 

Vt.—Dwinell v. Alberghlni, 62 A.2d 
124, 116 Vt. 304—Sparrow v. Cim- 
onettl, 58 A.2d 876, 116 Vt. 292— 
Guibord v. Gulbord, 44 A.2d 168, 
114 Vt. 278—Turner v. Bragg, 36 
A.2d 856, 113 Vt. 893—Taylor v. 
Henderson, 22 A.2d 318, 112 Vt. 
107—Putnam v. Woodard, 10 A.2d 
186, 111 Vt. 89—Dunn v. Williams, 
181 A. 131, 107 Vt. 447—Phillips v. 
Plastrldge, 179 A. 167, 107 Vt. 267, 
99 A.L.R. 1074—McClary v. Hub¬ 
bard, 122 A. 469, 97 Vt. 222. 

Wash.—In re Youngkln's Estate, 294 
P.2d 426—Feak v. Lacamas Valley 
Hanch, 210 P.2d 188, 84 Wash.2d I 
798—Tate v. Sutherland, 179 P.2d 
818, 27 Wash.2d 673—Byerley v.l 
Northern Pac. By. Co., 120 P.2d / 
468, 21 WaBb.2d 604. I 


W.Va.—Parley v. Farley, 68 S.E.2d 
363, 136 W.Va. 698. 

4 C.J. p 776 note 60. 

Admitted allearatioas of biU 
Where the parties stipulated that 
plaintiff’s treasurer would testify to 
all facts alleged in the bill and not 
admitted in the answer, the supreme 
judicial court may assume that the 
trial Judge accepted as true all alle¬ 
gations of the bill tending to sup¬ 
port his findings. 

Mass—Lowell Co-op Bank v. Sheri¬ 
dan. 188 N.E. 636. 284 Mass. 694, 91 
A.L.R. 1176. 

Oiroomstanoes of accident 

Where defendant testified that his 
automobile skidded for an unknown 
reason, the appellate court must as¬ 
sume that the judge in trial with¬ 
out jury considered circumstances 
antecedent to the skidding as well as 
the skidding itself and found on the 
whole evidence that defendant was 
not negligent. 

Cal—Raymer v. Vandenbergh, 61 P. 

2d 104, 10 C.A.2d 193. 

Circamstaaccs surrounding arrest 
The trial judge, sitting without a 
Jury, was required to consider all 
circumstances surrounding an arrest 
in determining its legality, and it 
was presumed that he did so. 

Tex.—Henderson v. U. S. Fidelity & 
Guaranty Co., Com App., 10 S.W. 
2d 534. 

Certified copy of statute 

The court will be presumed to 
have considered a certified copy of 
statute as originally made, disre¬ 
garding spoliation where the orig¬ 
inal terms plainly appeared. 

Tex —Hoya v. Woden Independent 
School Dist., Civ.App., 292 S.W. 
942. 

Exhibits 

Exhibits supplying specific facts 
as the foundation of an equity pro¬ 
ceeding and of a general allegation 
of fraud are presumed to have been 
considered by the chancellor. 

Ark.—Finch v. Watson Inv. Co., 42 
S.W.2d 214, 184 Ark. 312. 

Bvldo&oo rooeivod subject to motion 
to strike 

Where testimony was permitted 
to go into record subject to motion 
to strike and record failed to dis¬ 
close that such a motion was either 
made or ruled on, reviewing court 
was required to consider that testi¬ 
mony was before trial court and i 
considered by it. 1 
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Cal.—Wescoatt v. Meeker, 147 P.2d5 
41, 63 C.A 2d 618. 

Wh^re court does not rule on objeo* 
tious to evidence: 

(1) Reviewing court assumes that 
such evidence was taken into con¬ 
sideration by the chancellor. 

Mias.—Itawamba County v. Sheffield, 
13 So.2d 649, 195 Miss. 359. 

(2) Presumption in suit in equity 
is that court considered only relevant 
testimony. 

Ala—Livingston v. Powell, 67 So. 
2d 621, 257 Ala. 38. 

4. Ariz—Mounce v. Wightman, 243' 
P. 916, 30 Ariz 45—Beville v. Al¬ 
len, 237 P. 184, 28 Ariz 397. 

Cal.—Pacific Indemnity Co. v Har¬ 
greaves, 98 r2d 217, 36 C.A 2d’ 

338. 

Conn.—Town of West Hartford v. 

Talcott, 82 A.2d 361, Itis Conn 82. 
Tex—Texas Mexican Ry. (^>. v. 
Slaughter. Civ App , 122 S W 2d’ 

1101—Maryland Casualty (\). v. 
Brown, Civ App , 95 S W 2d 537, 
error refused—Porter v State, Civ. 
App, 15 S.W 2d 191—Magee v. 
Paul. Civ.App, 224 SW 1118 
Vt—Bloomstrand v Stevens, 166 A. 
414, 104 Vt. 1—Raithel v. Hall, 
130 A. 749, 99 Vt 65. 

4 C.J. p 776 note 61. 

Affidavit 

Where an affidavit offered and ad¬ 
mitted in evidence as an entirety 
was In part competent and in part 
incompetent, it will be presumed on 
appeal In support of the judgment 
that the trial court, trying the ca.se 
without a jury, did not consider the 
incompetent portion thereof. 

NC—F.rwin Mills, Inc v. Textile 
Workers Union of America, CIO, 
68 SE2d 813, 235 N.C. 107. 

Tex—Magee v. Paul, Civ.App, 224' 

S.W. 1118 

6. Colo.—W. T Craft Realty Co. v. 
Llvernash, 146 P. 121, 27 Colo 

App. 1. 

5. D—Chapman v. Greene, 130 N.W. 
80, 27 S.D. 178. 

6. Mo.—Griswold v. Haas, App, 122 
S.W. 781. 

6.5 Cal.—Paulin v. Paulin, 102 P.2dl 
809. 39 C A.2d 180. 

Ill,—Hoover v. Hoover, 30 N.E. 2d 
940, 307 Ill.App. 590. 

7. Ala.—Dougherty v. Hood, 78 So. 
2d 824, 262 Ala. Sll^Rudicell v. 
Rudicell, 77 So.2d 339, 262 Ala. 41 
—Scott V. McGill, 16 So.2d 866, 
245 Ala. 256— State r. Alabama 
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Land & Mineral Co., 97 So. 539, 210 
Ala. 162—McSwean v. McSwean, 
86 So. 646, 204 Ala. 663—Interna¬ 
tional Agr. Corporation v. South¬ 
ern Ry. Co, 66 So. 14, 188 Ala. 854. 

Douglass V. Orman. 119 So. 601, 
22 AlaApp 618, certiorari denied 
119 So. 605, 218 Ala. 563. 

Ari»—American Eagle Fire Ins. Co. 
V. Van Denburgh, 257 P.2d 856, 76 
Ariz, 1—Canyon State Canners v. 
Hooks, 243 P2d 1023, 74 Ariz. 70 
—May V. Sexton, 206 P.2d 573, 68 
Ariz. 358—Suburban Pump & Wa¬ 
ter Co. V. Linvllle, 135 P.2d 210, 
60 Ariz. 274—Colllaon v. Interna¬ 
tional Ins. Co., 118 P.2d 445, 58 
Ariz 156—Home Owners’ Loan 

Corporation v Bank of Arizona, 
94 P.2d 437, 54 Ariz. 146—Palmer 
V Sunnyside Gold & Development 
Co., 61 P.2d 444, 48 Ariz. 327—Hi¬ 
att V. Lee, 61 P.2d 401, 48 Ariz. 320, 
107 A L R. 444—Little v. Brown, 
11 P 2d 610, 40 Ariz. 206—Cooper 
V. Francis, 285 P. 271, 36 Ariz. 273 
—Tennery v. Tennery, 274 P. 638, 
35 Ariz. 69—Curtis v. Peterson, 
251 P. 723. 31 Ariz. 235—First 
Baptist Church of Willcox v. Con¬ 
nor, 245 P. 932, 30 Ariz. 234— 
Wamble v. Evants, 203 P. 554, 23 
Ariz. 307. 

Ark—Graves v. Carlin. 107 S W 2d 
542, 194 Ark 4 73—Dunaway v. 

Ragsdale. 9 S W 2d 6, 177 Ark 718 
-Greer v. Davis, 5 S AV 2d 742, 177 
Ark. 55 

Cal.—Fas<'inatlon, Inc, v Hoover, 246 
P 2d 656. 39 C 2d 260—Southern 
Cal Jockey Club v California 
Horse Racing Bd , 223 P.2d 1. 36 C. 
2d 167. 

Fleischer v Cosgrove, App, 301 
P 2d 911—Verdier v. Verdier, 284 
P 2d 94. 133 CA2d 32.5—Bix])y v. 
Bixby, 261 P 2d 28G, 120 C A 2d 495 
—.Taffe v Vitz, 191 P.2d 802, 84 
C A 2d 810—Keating v. Basich 
Bros Const Co. 160 P 2d 481, re¬ 
heard 151 P2d 892, 66 C A 2d 258 
—Cordi v. Garcia, 132 P.2d 887, 66 
CA2d 584—Larimer v. Smith, 19 
P2d 825, 130 CA. 98—Roth v. 

Thomson, 180 P. 666, 40 C A 208 
—Ford v Lou Kum Shu, 146 P. 
199. 26 C A 203. 

-Colo—Thompson v. Blanchard, 178 
P2d 422. 116 Colo. 27—Klein Land 
Co. V. Thompson, 63 P.2d 460, 99 
Colo. 422—Brown v. Roche's Es¬ 
tate, 288 P 890, 87 Colo. 432—Lew¬ 
is v. Winslow, 234 P. 1070, 77 Colo 
95—Baxter v. Benson, 211 P. 380, 
72 Colo. 474—Sellers v, Rlttgers, 
203 P 672, 70 Colo 579. 

Conn.—Avery v Ginsburg, 102 A. 
689, 92 Conn. 208. 

•Qa.—Rowell v. Rowell, 84 S.E.2d 23, 
211 Ga 127—Henderson Lumber 
Co. V. Chatham Bank & Trust Co., 
149 S.E. 885, 169 Ga. 139—Bailey 
V. Holmes, 136 S.E. 60, 163 Ga 
272. 

Jdaho.—Shrum v. Wakimoto, 215 P. 
2d 991, 70 Idaho 252—Penn Mut. 


Life Ins Co. v. Ireton, 65 P 2d 
1032, 57 Idaho 466—Burlington Sav. 
Bank v. Grayson, 254 P. 215, 48 
Idaho 654—Brlnton v. Johnson, 240 
P. 859, 41 Idaho 683—Bales v. 
Weaver. 213 P. 342, 36 Idaho 704. 

Ill.—McCleary v. Lewis, 72 N.E.2d 
862, 397 Ill. 76—Brady v. Paine, 63 
NE.2d 721, 391 Ill. 696, 162 A.L.R. 
138—Children’s Home of Rockford 
V. Andress, 44 N.E.2d 437, 380 Ill. 
462—Geiger v. Merle, 196 N.E. 497, 
360 Ill. 497, certiorari denied 56 
S.Ct. 154, 296 U.S. 630, 80 L.Ed. 448 
—Maton Bros. v. Central Illinois 
Public Service Co., 191 N.E. 321, 
366 Ill. 684—Maxey-Barton Organ 
Co. v. Glen Bldg. Corporation, 189 
N.E. 326, 355 Ill. 228—Weinebrod 
V. Rohdenburg, 176 N.E. 379, 343 
Ill. 318—Young V. Ebersohl, 159 
N.E. 235, 328 Ill. 273—Frewin v. 
Stark, 149 NB. 688, 319 Ill. 35— 
Allen V. McGill, 142 N.E. 470, 311 
Ill. 170—Miller v. Gordon, 129 N.E. 
809, 296 Ill. 346—Waggoner v. 

Clark, 127 NE 436. 293 Ill. 256. 

Petru V. Petru, 123 N.E 2d 352, 

4 III App 2d 1—Niehaus v. Niehau.s, 
120 NE2d 66. 2 Ill.App.2d 434— 
Zussman v. Wurm Bros. Co, 114 
NE2d 423, 351 Ill App 179—Auer¬ 
bach v. Continental Ill Nat. Bank 
& Trust Co of Chicago, 91 N.E.2d 
144. 340 111 App 64—Whiting v. 
Gilchrist, 90 N E 2d 288. 339 Ill. 
App, 511—Paley v Darlene Juniors, 
89 NE.2d 194. 339 Ill App. 167— 
Hubele v Baldwin, 75 N E 2d 125. 
333 Ill App. 330—Eicksteadt v. 
Cox. 70 NE2d 851, 330 III App 330 
—First Nat Bank of Jonesboro v. 
Road Di.st. No. 8, Union County, 
65 NE2d 396, 328 111 App. 122— 
A. Y McDonald Mfg Co v H03 
Henderson Corporation, 48 N.E 2d 
801, 319 Ill App. 368—Fowler v. 
Fowler. 42 N E 2d 954, 315 Ill App 
270—Eokart v. City of Belleville, 
13 NE2d 641, 294 Ill App. 144— 
Doyle V. Barnard, 271 Ill.App. 679 
—Stephens-Adamson Mfg Co. v. 
Fireman’s Fund Ins. Co., 257 Ill 
App. 443—Polish People’s Home 
Ass’n V. Atlas, 246 Ill.App 457— 
Lino V. Northwestern Pac. R. Co , 
246 III App 461, reversed on other 
grounds 163 N E. 316, 332 111 93 

—People V Egan, 241 Ill App 189— 
Bane v Pritchett, 223 III App 617. 
See Roberts v. Cat-Nak Mfg. Co, 
216 Ill.App 245—O’Brien v Saler¬ 
no, 203 Ill App. 356—Miller v. May¬ 
berry, 203 III App. 58—Schipersky 
V Gartner, 202 Ill App. 337—Low¬ 
land V. Staley, 201 Ill.App. 6—Peo¬ 
ple V. Asklns, 200 Ill App 621— 
Barton v. Hayden, 199 Ill App. 37 
—Finty v. Kinder. 194 Ill.App 115 
—^Murrah v. Russell, 194 Ill.App. 
85—Foster Drug Co. v. Zeller & 
Sons Co., 191 IlLApp. 508—Meily 
V. Knox, 191 Ill.App, 126, affirmed 
110 N.E. 66, 269 HI. 463—Gold¬ 
stein V. Muller. 189 Ill.App. 145— 
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O'Connor t. Messenger, 188 Ill. 
App. 1. 

Ind.—Masters v. Stewart, 198 N.E. 

800, 101 Ind.App. 243. 

Iowa—Anderson v. Welrsmllh, 229 
N.W. 199. 209 Iowa 714—In re 
O’Hara’s Estate, 217 N.W. 245, 204 
Iowa 1331—^IVinnebago County v. 
Horton, 216 N.W. 769, 204 Iowa 
1186—State v. Dietz, 211 N.W. 727, 
202 Iowa 1202—Good Roads Ma¬ 
chinery Co, Ft Wayne, Ind., v. 
Ott, 171 NW. 721. 186 Iowa 908— 
In re Newton’s Estate, 171 NW. 
708, 3 86 Iowa 1223—Baadte v. Wal- 
genbach, 171 N.W. 146, 185 Iowa 
773. 

Kan—Hoyen v. Garton. 283 P. 636. 
129 Kan. 453—Nashville State Bank 
V. Weiser, 232 P. 613. 117 Kan. 389 
—McKee V. McClain, 212 P 906, 112 
Kan 746—Kinne v. Waggoner, 197 
P 196. 109 Kan. 814—Laverty v. 
Lamed Oil & Gas Co., 190 P 596, 
107 Kan. 104—Wilson v. Colborn. 
188 P. 430. 106 Kan 440—Gorrlll 
v. Greenlees, 180 P. 798, 104 Kan 
693—Ilarnlsh v. Barzon, 173 P. 4, 
103 Kan 61 

La—McCaskey Register Co. v. Wim¬ 
berly, 129 So 431. 14 La.App 58 
Me—Llpman Bros v Hartford Acc. 
& Indem. Co, 100 A 2d 246, 149 
Me. 199. 

Mass —City of Cambridge v. Town 
of Wo.st Springfield, 20 NE2d 432, 
303 Mass 63. 

Mich —Rurh v First Nat. Bank of 
Three Rivers, 39 NW.2d 240, 326 
Mich 52. 

Miss—Tulano Hardwood Lumber Co 
V. Perry, 85 So 2d 496—Sun Oil ("o 

V. Alien, 16 So 2d 26. 195 Miss 5.55 
Mo—Haley v Horwitz, App., 290 S 

W. 2d 414—Johnson v. Johnson. 
App, 240 SW2d 184—In re Scott’s 
Estate, 173 S W 2d 115, 237 Mo 
App. 1260—Grogar v. Broadway 
Auto Laundry, App., 83 S W 2d 142 
—State Nat Bank of St. Louis v. 
Anderson. App, 198 S W. 511— 
First Nat. Bank v. Woelz, 193 S 
W 614, 197 Mo.App. 686—In re 
Whitlow’s Estate, 167 S.W. 463. 
184 Mo App. 229. 

Mont—O’Sullivan v Simpson, 212 P 
2d 435, 123 Mont 314—In re Harp¬ 
er’s Estate, 40 P 2d 51, 98 Mont 
356—Adamozlk v. McCauley, 297 
P. 486, 89 Mont. 27—Montana Auto 
Finance Corporation v. Federal 
Surety Co., 278 P. 116, 85 Mont 
14 9—Gallatin Natural Gas Co. v. 
Public Service Commission, 266 P. 
373, 79 Mont. 269—Noyes’ Estate 
V. Granlte-Alaska Co, 210 P 96. 
64 Mont 406—Lagier v. Lagler. 
193 P. 392, 68 Mont. 267—Buhler 
V. Loftus. 165 P. 601, 63 Mont. 646 
—Anaconda Copper Mining Co v 
Pilot-Butte Mining Co., 153 P. 1006, 

1 51 Mont. 443—Stale v. Driscoll, 

144 P. 153, 49 Mont. BBS. 

'Neb—^Lockman v. Fulton, 76 N,W.2d 
452, 162 Neb. 439—Shepardson v. 
Chloago, B. & Q. R. Co., 69 N.W.2d 



§1S64<5) APPEAL & ERROR 5 C.J.S. 


870, 160 Neb. 127—Peterson v. 

State, 61 N.W.2d 263. 157 Neb. 618 
*-~In re Hendrickson's Estate, 66 
N.W.2d 711, 106 Neb. 463, certiorari 
denied Kelly v. Kohn, 74 S.Ct. 68. 
846 tJ.S. 864, 98 L.Ed. 868—Pierce 
V. Pontenelle, 56 N.W.2d 658, 166 
Neb. 236—Rose v. Kahler, 38 N.W. 
2d 891, 161 Neb. 632—Western 

Smeltlngr & Refining Co. v. First 
Nat. Bank of Omaha, 36 N.W.2d 
116, 160 Neb. 477—Coffin v. Mait¬ 
land, 20 N.W.2d 310, 146 Neb. 477 
—Appeal of Roadmix Const. Corp., 
9 N.W.2d 741, 143 Neb. 426—Miller 

V. Banner County, 256 N.W. 639, 
127 Neb. 690—American Surety Co. 
of New York v. First Trust Co. 
of Aurora, 248 N.W. 697, 124 Neb. 
874—Broeker v. Day, 246 N.W. 490, 
124 Neb. 316—McCarter v. Cover, 
241 N.W. 626, 122 Neb. 691—Lan¬ 
caster County V. Graham, 235 N. 

W. 338, 120 Neb. 786—Johnson v. 
Millard, 196 N.W. 486, 110 Neb. 830 
—Rozcan v. State, 191 N.W. 319, 
109 Neb. 364—Dorcey v. Thurston 
County, 170 N.W. 499, 103 Neb. 43 
—Briggs V. Kemp, 167 N.W. 212, 
102 Neb. 364—Shaul v. Mann, 166 
N.W. 619, 102 Neb. 265—Crinkley 
V. Rogers. 160 N.W. 974, 100 Neb. 
647. 

Nev.—Green v. Henderson. 208 P.2d 
1058, 66 Nev. 314—Duplantls v. 

Duplantis, 266 P. 1014, 60 Nev. 
234. 

N.H.—New Hampshire Sav. Bank v. 
National Rockland Bank, 41 A 2d 
760, 93 N.H. 326. 

N.M.—Newbold v. Florance, 243 P 
2d 697, 66 N.M. 284—Halford Ditch 
Co. v. Independent Ditch Co., 159 
P. 860, 22 N.M. 169. 

N.D.—Meyer v. Russell, 214 N.W. 
867, 66 N.D. 646—Quinn Wire & 
Iron Works v. Boyd, 202 N.W 852, 
62 ND. 273—Roberge v. Roberge, 
180 N.W. 16. 46 ND. 402. 

Ohio.—Lumpkin v. Metropolitan Life 
Ins. Co., 62 NE.2d 189, 76 Ohio 
App. 310, affirmed 64 N.E.2d 63, 146 
Ohio St. 25— Corpus Juris Ssoun- 
dum quoted la Mitchell v. New 
York Life Ins. Co., 22 N.E.2d 998. 
1001, 62 Ohio App. 64, reversed on 
other grounds 27 N.E.2d 243, 136 
Ohio St. 651. 

Okl.—Cleary v. Sewell, 299 P.2d 624 
—Lemon v. Montgomery, 288 P 2d 
407—P^irst State Bank of Noble v 
McKiddy, 240 P.2d 1103, 206 Okl. 
67—Alexander v. Pharaoh & Co., 
166 P.2d 244, 196 Okl. 74—O’Neal 
V. O’Neal, 141 P.2d 693, 193 Okl. 
146—Smyers v. Raleigh, 113 P.2d 
863, 189 Okl. 32—Cobb v. Whitney. 
266 P. 677, 124 Okl. 193—Rock v. 
Robinette, 218 P. 808, 92 Okl. 123 
Or.—In re l>anielB' Estate, 206 P.2d 
167, 186 Or. 642—Menefee v. Blitz, 
179 P.2d 660, 181 Or. 100—Shep¬ 
herd V. Allingham, 288 P. 210, 132 
Or. 684—^Klinge v. Farris, 273 P. 
964, 128 Or. 142—Warren v. Din- 
woodie, 171 P. 1176, 88 Or. 842. 


S.C.—Walker ▼. Henderson, 98 8.E. 
837, 109 S.C. 160—Mlnshew v. At¬ 
lantic Coast Lumber Corporation, 
81 S.E. 1027, 98 S.C. 8, error dis¬ 
missed Atlantic Coast Lumber 
Corp. V. Mlnshew, 85 S.Ct. 202, 
235 U.S. 686, 69 L.Ed. 424. 

S.D.—Matejka v. Relder, 262 N.W. 
878—Hills V. Hill. 237 N.W. 769, 68 
S.D. 566—Reedy v. Davidson, 236 
N.W. 710, 68 S.D. 274—Warren v. 
Lincoln, 235 N.W. 697. 68 S.D. 196 
—Mahoney v. Sherman, 236 N.W. 
618, 68 S.D. 168—Smith v. Midland 
Nat. Life Co., 284 N.W. 20. 57 S D. 
497—Knapp v. Brett, 222 N.W. 297, 
54 S.D. 1—Relf v. Cameron, 216 N. 
W. 881. 61 S.D. 654—Burt v. Gage. 
208 N.W. 986, 60 S D. 208—Colomb 

V. First Nat. Bank, 208 N.W. 404, 
60 S.D. 69—Youngquist v. Ameri¬ 
can Ry. Express Co., 206 N.W. 676, 
49 S.D. 373—State v. Miers, 206 N. 

W. 236, 49 S.D. 96—Bank of Dallas 
V, Wright, 196 N.W. 300, 47 S.D. 88 
—Levandowski v. Levandowski, 
184 N.W. 794, 44 S.D. 565—Hippie 

V. Strohbehn, 182 N.W. 636, 44 S D. 
102—Higgs V. Bigelow, 164 N.W. 
89, 89 S.D. 369—^Williamson v. Voe- 
disch Jewelry Co., 162 N.W. 608, 
36 S.D. 390—Peters v. Lohr, 162 
N.W. 604, 86 SD 372. 

Tenn —Benson Mfg. Co. v. Blevins 
Popcorn Co., 237 S.W.2d 6, 34 Tonn. 
App. 270. 

! Tex.—Victory v. State, 168 S.W.2d 
760, 138 Tex. 286. 

Colonial Trust Co. v. Hill Coun¬ 
ty, Com.App., 27 S.W 2d 144. 

Minchen v. Hirsch, Civ.App., 296 
S,W.2d 629, error refused no re¬ 
versible error—Baten v. Smart, Civ 
App., 295 S.W.2d 621, error refused 
no reversible error—Renshaw v. 
Countess, Civ.App., 289 S.W 2d 621 
—William Buchanan Foundation v, 
Shepperd, Civ.App, 283 S.W 2d 325, 
reversed on other grounds, Sup, 
239 S.W.2d 553—Simmons v. Hitch¬ 
cock, Civ.App., 283 S.W.2d 84— 
Hampton v. Nix, Civ.App., 281 S. 

W. 2d 126—Wooten v. Clark, Civ. 
App., 276 S.W.2d 891—Perkins v. 
Kemp, Civ.App., 274 S.W.2d 892, 
error refused no reversible error— 
Hamill v. Bahr, Civ.App., 271 S.W. 
2d 319—Texas Emp Ins. Ass’n v. 
Polk, Clv.App., 269 S.W.2d 582, er¬ 
ror refused no reversible error— 
Griffin v. McCullough Tool Co., Civ. 
App., 265 S.W.2d 131, error refused 
no reversible error—^Wampler v. 
Harrington, Civ.App., 261 S.W.2d 
883, error refused no reversible 
error—Miller v. Lang, Civ.App., 257 
S.W.2d 818—Wood v. Wood, Civ. 
App., 263 S.W.2d 90—Republic Ins 
Co. v. Inverness Estates, Civ.App.. 
262 S.W.2d 261, error refused-— 
Montgomery v. Gibbens, Civ.App., 
246 S,W.2d 311—Gard v. Gard, Civ. 
App., 244 S.W.2d 884—Evans v. 
Henry, Clv.App.. 230 S.W.2d 620— 
El Paso City Lines v. Smith, Civ. 
App., 226 S.W.2d 498, error refused 
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—Williama t. State, Civ.App., 219 
S.W.2d 609—Hotman v. State, Civ. 
App., 217 S.W.2d 890—Wilkinson 
V. Paschall, Civ.App., 210 S.W.2d 
216—^Heltmann v. Buenger, Civ. 
App., 207 S.W.2d 163, error refused 
no reversible error—Sawyer v. 
Bezner, Clv.App., 204 S.W.2d 19, 
error refused no reversible error— 
Houston Bank & Trust Co. v. Lans- 
downe, Civ,App., 201 S.W.2d 834, 
error refused no reversible error— 
Elmore v. J. S. Hunt Lumber Co., 
Civ.App., 194 6.W.2d 808, error 
dismissed—Leonard v. Smith, Civ. 
App., 186 S.W.2d 284—Strickland 
V. Humble Oil & Refining Co., Civ. 
App., 181 S.W.2d 901—Massachu¬ 
setts Bonding & Insurance Co. v. 
Wooley, Civ.App., 179 S.W.2d 329 
—Bates v. Stinnett, Clv.App., 170 
S.W.2d 644—Gulf Coast Water Co. 
V. Hamman Exploration Co., Civ. 
App., 160 S.W.2d 92, error refused 
—Belote V. Enochs, Clv.App., 181 
S.W.2d 691, error dismissed—Dunn 
V. Peters, Clv.App., 126 S.W.2d 997 
— ^IVest V. Jennings, Clv.App, 119 
S.W.2d 685—^Alexander v. Byram, 
Clv.App., 118 S.W.2d 372—Brannon 
v. Morgan, Civ.App., 106 S.W 2d 
841, error dismissed—King v. King, 
Civ.App., 91 S W. 511—Verschoyle 
V. Holifleld, Civ App., 90 SW.2d 
907, modified on other grounds 123 
S.W.2d 878, 132 Tex 616—Panhan¬ 
dle Const. Co. V. City of Spear¬ 
man. Civ.App., 89 SW.2d 1053— 
Nash & Wlndfohr Oil Corporation 

V. Johnson, Civ App., 81 SW.2d 
749, error dismissed—Phillips Pe¬ 
troleum Co. V. First Nat. Bank, 
Civ.App., 64 S.W.2d 1057—I’eter- 
mnn v Peterman, Civ App., 55 S. 

W. 2d 1108—Lewis v. E. H. Perry 
& Co., Civ.App., 42 SW.2d 1038— 
Hogg V. Sinclair Oil & Gas Co , Civ. 
App., 38 S.W.2d 886—Smith v. Hlck- 
erts, Civ.App., 38 S W 2d 644— 
Bales V. Alvis, Civ.App, 33 S.W. 
2d 814—Miller v. Brand. Civ.App, 
32 SW.2d 874—Central Texas Ice 
Co. V. Thomas, Clv.App, 29 S W. 
2d 434, affirmed, Com App., 45 S.W. 
2d 181—Massachusetts Bonding & 
Insurance Co. v. Le May, Civ.App., 
28 S.W.2d 269—Zetsche v. Lawler, 
C1V.APP., 26 S.W.2d 907—Jones v. 
WllliamB, Civ App., 14 SW.2d 300 
—Smith V. Hill, Civ.App., 12 S W. 
2d 233—Ferguson v. Ferguson, Civ. 
App., 11 S.W.2d 214, affirmed, Com. 
App., 23 S.W.2d 673—Clark v. First 
Nat. Bank, Clv.App., 6 S W.2d 822 
—Wilcox V. Dillard, Clv.App., 3 S. 
W.2d 607—Greene v. Waggoner Re¬ 
fining Co.. Civ.App., 278 S.W. 492 
—Sharon Grain Co. v. Farmers’ 
Nat. Bank of Follett, Clv.App., 277 
S.W. 449—Gorman v. Jefferson 
Standard Life Ins. Co., Clv.App., 
276 S.W. 248—Wilson v. Hunt, Civ. 
App., 270 S.W. 263—Ramirez v. 
Garza. Clv.App.. 269 S.W. 1102— 
First Nat. Bank v. Crossett, Civ. 
App., 268 S.W, 997—Sealy Cotton 



6 €.J.S. APPEAL & EftROit 8 ll^<5) 

jectcd or erroneously admitted evidence was disre- | gardcd,® this rule having been applied, among other 


Co. T. Gustafson A Spencer. Civ. 
App.. 258 S.W. 911—Hosmer v. 
New York Buyers* Ass’n, Civ App. 
268 S.W. 853—Barron G. Collier, 
Inc., V. B. Deutaer Furniture Co.. 
Clv.App., 256 SW. 330—Darby v. 
Farmers’ State Bank of Burkbur- 
nett, Clv.App., 253 S.W. 341— 
Plnkard v. Plnkard, Clv.App., 262 
S.W. 206—Masterson v. Baughn, 
•Civ.App., 242 SW. 1080—Texas & 
N. O. R Co V. Jones, Clv.App., 242 
S.W. 269—Barreda v. Mllmo Nat. 
Bank, Civ.App, 241 S.W 748, af¬ 
firmed, Com.App, 262 S.W. 1038— 
McDonald v. Home Oil Corporation, 
Clv.App., 241 S.W. 274—York v. 
Robbins, Clv.App., 240 S.W. 603, 
reversed on other grounds, Com. 
App., 266 S.W. 720—Morrison v. 
Bennette, Civ.App., 228 S.W. 807— 
Stoppelberg v Stoppelberg, Civ. 
App. 222 SW. 587—Davis v. Burk¬ 
holder, Civ.App. 218 SW 1101— 
McKinley v. Bone, Civ App., 199 
SW. 298—Gulf, C. & S. P. Ry. Co. 

V. Moore, Clv.App.. 188 S.W. 24— 
Mallow V. Raynes, Civ.App., 188 S. 

W. 23—Brou.ssard v. Le Blanc, Civ. 
App., 182 SW. 78—United States 
Fidelity & Guaranty Co. v, Hall, 
Clv.App, 173 SW. 892. 

Utah—BJg Cottonwood Tanner Ditch 
Co V. Kay, 157 P 2d 795. 108 Utah 
110—In re Blodgett’s Estate, 70 P 
2d 742, 93 Utah 1—Carey v. Rob- 
ert.s. 25 P 2d 940, 82 Utah 446— 
Sharp V. Canakis Glanulakis, 225 
P 337, 63 Utah 249—Matson v. 
Matson. 190 P. 943, 56 Utah 394— 
Utah State Building & Loan Ass’n 

V Perkins, 173 P 950, 63 Utah 474 
—Harrison v. Marker, 142 P. 716, 
44 Utah 641. 

Vt—Bloomstrnnd v. Stevens, 166 A. 
414, 104 Vt 1. 

Wash—Matsko v. Dally, 301 P.2d 
1074—Palm v General Const. Co,, 
287 P2d 325, 47 Wash 2d 24G— 
Kellogg v. Wilcox, 283 P.2d 677, 46 
Wash.2d 668, rehearing denied 286 
P.2d 114, 46 Wa.sh.2d 558—Blair 
V. McKinnon, 244 P 2d 260, 40 

Wash 2d 492—Walker v. Herke, 147 
P 2d 266, 20 Wash.2d 239—Cooper 
v. Department of Labor and In¬ 
dustries of Washington, 80 P.2d 
830, 196 Wash. 315—National Bank 
of Tacoma v. ^Etna Casualty & 
Surety Co., 296 P. 831, 161 Wash 
239—Davis v. City of Seattle; 236 
P. 4 , 134 Wash. 1, 44 A.L R. 1490, 
W.Va.—Rohrbaugh v. Rohrbaugh, 68 
S.E 2d 361, 136 W.Va, 708—Lindner 

V Daniels, 2 SE2d 267. 121 W.Va. 
210 . 

Wis.—McCoy v. May, 38 N.W.2d 16, 
266 Wis. 20—In re King's Will, 29 
N.W.2d 69, 261 Wis. 269—Herbert 
A. Nieman & Co. v. Holton & Hun- 
kel Greenhouse Co., 21 N.W.2d 637, 
248 Wis. 324—Taugher v. Hard- 
w^are Mut. Cas. Co., 292 N.W. 277, 


235 Wis. 55—In re Southard's Es¬ 
tate. 242 NW. 584, 208 Wis 160— 
Johnson v. Bank of Wisconsin, 158 
N.W. 69. 163 Wis. 869—Hilton v. 
Rahr, 166 N.W. 116, 161 Wis. 619. 
Wyo.—Oorjma Jazls Beonadum cited 
la Macy v. Billings, 289 P.2d 422, 
424. 74 Wyo. 404—Cooley v. Frank, 
235 P.2d 446. 68 Wyo. 486. 

4 C.J. p 776 note 67. 

Effeot of recital ia fladlags 
The presumption that a court sit¬ 
ting without a Jury considers only 
competent evidence is reinforced by 
a finding reciting consideration of 
competent testimony, showing that a 
note was not barred by limitations. 
Ark.—Johnson v. Spangler. 2 S.W.2d 
1089, 176 Ark. 828, 59 A.L.R. 899. 
Effect of atatemeat by oonxt 

(1) Where the court trying a cause 
stated that it would not consider in¬ 
admissible evidence, the presumption 
is that it did not consider such evi¬ 
dence. 

Cal—Wills V. E. K Wood Lumber & 
Mill Co.. 164 P. 618, 29 C.A. 97. 
Tex —Foster v. Buchele, Clv.App., 
213 S.W.2d 738, error refused no 
reversible error—Shambaugh v. 
Bellar, Civ App, 64 SW.2d 660. 
Vt—Platt v Shields, 119 A. 620, 96 
Vt. 257. 

4 C.J. p 776 note 67 [a] (4), (6). 

(2) Where the chancellor, in re¬ 
ceiving testimony, after objection, 
expressed doubt that he would make 
any use thereof, the supreme court 
must presume, unless the contrary 
appears, that he did not. 

Vt.—^Bloomstrand v. Stevens, 156 A. 

414, 104 Vt. 1. 

Statutory requirexaeat 

The trial court is presumed to fol¬ 
low a statute requiring It to consider 
only relevant, material, competent 
testimony. 

Ala.—First Avenue Coal & Lumber 
Co. V. Renfroe, 110 So. 899, 216 
Ala. 424. 

8. Arlz—Duncan v Mack, 122 P 2d 
215, 69 Ariz 36—State Tax Com¬ 
mission v United Verde Extension 
Mining Co, C P.2d 889, 39 Arlz. 
331. 

Ark—Planters’ Cotton & Ginning Co 
v. Hartford Fire Ins Co.. 200 S W 
147, 132 Ark. 30. 

Cal.—Pflngst V. Goetting, 216 P.2d 
93, 96 C A.2d 293—Brock v. Fouchy, 
172 P2d 946, 76 CA.2d 363—Bisno 
v. Herzberg, 170 P.2d 973, 75 C A. 
2d 236—Lincoln v. Averlll, 117 P. 
2d 913, 47 C.A.2d 336—Erlcson v. 
Steiner, 6 r.2d 298, 119 C.A. 305— 
Watt V. Copeland, 267 P. 928, 92 
C.A. 161. 

Colo.—International Service Union 
Co. V. Espinoza, 67 P.2d 497, 100 
Colo 299—Bosma v. Evans, 44 P 
2d 611, 96 Colo. 504—^Norris v 
Bradshaw, 18 P.2d 467, 92 Colo. 
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S4.-<niurch V. Polar los Craftin 
Co., 8 P.2d 801, 89 Colo. 890— 
Moyer v. Jackson, 187 P. 1179, 68 
Colo. 448. 

Del.—Bennett v. Barber, 79 A.2d 868, 
7 Terry 132. 

D.C.—Knox V. Akowskey, Mun.App., 
116 A.2d 406. 

Idaho.—Darry v. Cox, 156 P. 660, 28 
Idaho 619. 

Ill —Scherzer v. Keller. 161 N.E. 915, 
321 Ill 824 

Merkle v. Kegerrels, 112 N.E.2d 
176, 860 III App 103—Crane Pack¬ 
ing Co. y. Brummer. 67 N.E.2d 892, 
329 Ill.App. 272—Wlnterland v. 
Winterland, 64 NE2d 409, 322 Ill. 
App 186, reversed on other grounds 
69 N.E.2d 661, 389 Ill. 884—Rein¬ 
hardt V. Security Ins. Co. of New 
Haven. Conn., 63 N.E 2d 13. 321 111. 
App. 824—Plppert v. Schiele, 43 N. 
E2d 407, 315 Ill.App 563—Durbin 
v. Durbin, 42 N.E.2d 964, 315 111. 
App. 238—Karp v. Finder, 88 N.E. 
2d 788, 312 Ill App. 664—Consum¬ 
ers Petroleum Co. v. Flagler. 38 
N.E 2d 761, 310 Ill.App 241—Weber 
V. Keefe, 32 NE2d 173, 308 Ill. 
App 381—In re Jackson’s Estate, 
21 N.E.2d 792. 300 Ill.App. 566— 
O’Brien v. Eusticc, 19 NE2d 187, 
298 Ill App. 610—Coleman v. Halt, 
13 NE2d 188, 293 III App. 616— 
Decorators Supply Corporation v, 
Babka, 8 NB2d 659, 290 Ill.App. 
298—Gorulls v. Luneckl, 1 NE.2d 
440, 284 Ill App. 44—Benton v. 

Kancvllle Community High School 
Dist. No. 147, 260 Ill.App 6. 
Iowa—State v Knight 216 NW. 104, 
204 Iowa 819—McCoy v. Chicago. 
M. & St P. Ry Co.. 186 N.W 103. 
192 Iowa 448—Mitchell v. Mutch. 
164 NW. 212, 180 Iowa 1281—Secor 
V. Slver, 161 N.W. 769, 188 Iowa 
1126, modified on other grounds 
176 N.W 981, 188 Iowa 1126. 

Kan.—Dana v. Kansas Natural Gas 
Co., 190 P. 610, 107 Kan. 98. 

Ky.—Gatlin v. Allen, 192 S.W. 26, 174 
Ky. 226. 

Me.—Edwards v. Goodall, 137 A. 692, 
126 Me 264. 

Mich.—Jones v. Jones, 39 N.W.2d 
262, 326 Mich 671. 

Mo —Security State Bank v Dent 
County, 137 SW.2d 960, 346 Mo. 
10.60—Hockenlierry v. Cooper Coun¬ 
ty State Bank of Bunceton, 88 S.W. 
2d 1031, 338 Mo. 31—Lowe v. Mont¬ 
gomery, 11 S.W.2d 41, 821 Mo. 380. 
Mont—Ely v Montana State Federa¬ 
tion of Labor, 160 P.2d 762— 
Healy V. First Nat Bank. 89 P.2d 
556, 108 Mont 180—J. M. Hamilton 
Co. V. Battson, 44 P.2d 1064, 99 
Mont 683—Clem v. Clem, 36 P.2d 
1034. 97 Mont. 570—Murphy v. 
La Chapelle, 24 P.2d 181, 96 Mont. 
36—Bickford v. Bickford, 22 P.2d 
306. 94 Mont 814—Wllliard v. 
Campbell, 11 P.2d 782, 91 Mont. 
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instance^, to evidence of extrajudicial statements,^ 
privileged communications,lo parol evidence varying 
a writing,opinions,12 hearsay,!® carbon copies,!^ 
or the legal conclusions of the pleader.i^ The rule 


is particularly applicable, under some statutes or 
rules of court, where there has been no motion to* 
strike the objectionable testimony.!5 ® 


493—Flint Creek Lodge No. 11. 
A. F. & A. M, V. Brown, 264 P. 
894, 81 Mont. 673—State v. Clapp, 
263 P. 433, 81 Mont. 200, certiorari 
denied State of Montana ex rel. 
Ingersoll v. Clapp, 48 S.Ct. 628. 277 

U. S. 691, 72 L.Ed. 1003, and error 
dismissed 49 S.Ct. 7. 278 U.S. 661, 
73 L Ed. 568—Hopkins v. Paradise 
Heights Fruit Growers’ Ass'n, 193 
P. 389, 68 Mont. 404. 

Neb.—Kellner v. Whaley, 27 N.W.2d 
188, 148 Neb. 269—Owens v. Reed, 
4 N.W.2d 914, 141 Neb. 796—Batth 

V. Metropolitan Life Ins. Co., 290 
N.W. 902, 137 Neb. 676—In re 
Warner's Estate, 288 N.W. 39, 137 
Neb. 26—Bank of Roca v. Meyer, 
280 N.W. 449, 136 Neb. 128—Nel¬ 
son V. Nelson, 276 N.W. 829, 133 
Neb. 468—Lulkart v. Flannigan. 
267 N.W. 166, 130 Neb. 901, fol¬ 
lowed In 267 N.W. 169, 130 Neb 
908—Hartford v. Pinnie, 260 N.W. 
371, 128 Neb. 771. 

N.M.—Kell V. Wilson. 133 P.2d 705, 
47 N.M. 43, 148 A L.R. 397. 

N.Y.—Monk v. Lerner, 42 N.T.S.2d 
47. 

N.D.—Lloyd Mortg Co. v. Davis, 199 
N.W. 869, 61 N.D, 836, 36 A.L.R. 
465. 

Ohio.—State ex rel. Bruns Coal Co 
V. Compton, 123 N.E 2d 43, 96 Ohio 
App. 641—Oorpns Juris Beouadum 
quoted la Mitchell v. New York 
Life Ins. Co, 22 N.E.2d 998, 1001, 
62 Ohio App. 64, reversed on other 
grounds 27 N.E.2d 243, 136 Ohio St 
661. 

Okl.—Cleary v. Sewell, 299 P 2d 
624—Berry v. Barbour, 279 P.2d 
336—Gross v. Alexander, 103 P. 
2d 929, 187 Okl. 492—Baltimore 
American Ins. Co. of New York v. 
Cannon. 73 P.2d 167, 181 Okl. 244— 
Kellogg V. Smith. 42 P.2d 493, 171 
Okl. 366—Cobb v. Whitney, 266 P. 
677, 124 Okl. 193—Aldridge v. An¬ 
derson, 229 P. 262—Mid-West Ins 
Co. of Enid V. Shrader, 226 P. 641, 
99 Okl. 17. 

Or.—In re Daniels’ Estate, 206 P.2d 
167, 186 Or. 642—Menefee v. Blitz, 
179 P.2d 650, 181 Or 100—Oregon 
Liquor Control Commission v. Coe, 
99 P.2d 29, 168 Or. 646—Brownell 
V. Heitman, 266 P. 1067, 125 Or 
615—Griflan v. Griffin, 187 P. 698, 
96 Or. 78. 

S.D.—In re Hoisington’s Estate, 291 
N.W. 921, 67 S D. 280—In re Stens- 
land’s Estate, 267 N.W. 129, 63 S.D 
204—State v. Plucker, 229 N.W 
984, 66 S.D. 673—Barkley v. Board- 
man, 221 N.W. 268, 63 S.D. 666. 

Tex.—Brown v. Fore, Com.App., 12 
S.W.2d 114, 63 A.L.R. 436. 

Gordon v. Pledger, Clv.App., 271 


S.W.2d 344, error refused no re¬ 
versible error—Ruenbuhl v. Hol¬ 
land, Civ.App., 260 S.W.2d 466— 
Reid V. Dallas County, Civ App, 
216 S.W.2d 1011—Foster v. Buchele, 
Civ.App., 213 S.W.2d 738, error re¬ 
fused no reversible error—Sparks 

V. Gandy, Civ.App, 213 S.W.2d 

669—In re Brown, Civ.App., 201 S. 

W. 2d 844, error refused no re¬ 

versible error—Landwer v. Fuller, 
Civ.App., 187 SW.2d 670, refused 
for want of merit—Lanford v. Car- 
ruth. Civ.App., 186 S.W.2d 368— 
Prichard v. Farmers Co-op. Soc. N. 
1 of Merkel, Civ.App., 183 S.W.2d 
240—Texas Cotton Growers Ass’n 
v. McGuffey, Civ.App., 131 S.W.2d 
771, error dismissed—Humphrey v. 
Stidham, Civ.App., 124 S.W 2d 
921—Texas & N. O. R. Co. v. 
Schoenfeld, Civ App, 124 S.W 2d 

910, reversed on other grounds 146 
SW.2d 724. 136 Tex 173—Walker- 
Smith Co V. Jackson, Civ App , 123 
S.W.2d 993, error dismissed, judg¬ 
ment correct—^West v. Jennings. 
Civ.App., 119 SW.2d 685—South¬ 
western Life In.s Co. v. Powers, 
Civ App, 100 SW2d 201, reversed 
on other grounds 122 S W 2d 1066, 
132 Tex 460—^Western Union Tele¬ 
graph Co. V. Mang, Civ.App, 100 
SW2d 168—Dawson v. Hickman, 
Civ.App., 96 S.W 2d 1319—Public 
Indemnity Co v. Pearce, Civ App, 
66 S.W 2d 906—American Indem¬ 
nity Co. V. Haley, Civ.App, 26 S. 
W 2d 911—Kelser v Moss, Civ 
App., 296 S W. 963—Sharon Grain 
Co. V Farmers’ Nat. Bank of Fol- 
lett, Civ App, 277 SW. 449—Gulf. 
C. & S. F. Ry. Co. V. Price, Civ. 
App, 236 SW 776—International 
Travelers’ Ass’n v. Melaun, Civ. 
App., 270 SW. 246. 

Utah—Federal Land Bank of Berke¬ 
ley V. Salt Lake Valley Sand & 
Gravel Co, 86 P 2d 791, 96 Utah 
359—Quermbeck v. Hanson, 75 P. 
2d 1027, 94 Utah 127—Christensen 
v. Johnson, 61 P.2d 697, 90 Utah 
273—Corey v. Roberts, 26 P.2d 940, 
82 Utah 446. 

Wash.—Kemp v. Putnam, 288 P.2d 
837, 47 Wash.2d 530—State ex rel. 
Cummings v. Kinne, 111 P 2d 222, 8 
Wash 2d 1—Clark v. Parker, 286 
P. 662, 166 Wash. 624—Barr v 
Campbell Mill Co., 280 P. 929, 164 
Wash. 83, adhered to 284 P. 1119, 
164 Wash, 83—^Whiting v. City of 
Seattle, 258 P. 824, 144 Wash. 668 

Wis—Marshall & Ilsley Bank v. 
Schuerbrock, 217 N.W. 416, 196 
Wis. 203. 

Wyo.— Oorpns Juris Sooundum eitsd 

in Macy v. Billings, 289 P.2d 422, 
424, 74 Wyo. 404. 
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SvldoBoo admlttod without ohjsotlou 

When a case Is tried to the court, 
it will be presumed that the court 
disregarded incompetent evidence ad¬ 
mitted without objection. 

Ariz—State Tax Commission v. Unit¬ 
ed Verde Extension Mining Co., 
6 P.2d 889, 39 Ariz. 331 
Svldoao# conditionally admitted 
Where documentary evidence has 
been admitted on a condition with 
which the party introducing it has 
not complied, it will be presumed, In 
the absence of a showing to the con¬ 
trary, that the court, sitting without 
a Jury, disregarded such evidence, 
and that therefore its admission was 
not prejudicial. 

Idaho—Darry v. Cox, 165 P. 660, 28 
Idaho 519. 

Xuoompetent testimony reported by 
master or referee 

It will be presumed that incompe¬ 
tent testimony, taken by ma.*?ter and 
reported to court, was not con.sidered 
by the court in making its conclu¬ 
sions as to the facts of the case 
SO—Atlantic Sav. Bank of Charles¬ 
ton V. Rowland, 130 S E 67, 13^ 
SCI, 

4 C.J, p 776 note 57 [a] (3) 

9. Cal—Ericson v. Steiner, 6 P.2d 
298, 119 CA 306 

10. Kan—Purl v. Puil, 191 P. 297. 
107 Kan. 314 

11. Colo—Nelson v. Lunt, 220 P 
1006, 74 Colo. 265 

12. Ark—Planters’ (’’otton & Gin¬ 
ning Co v Hartford Fire Ins. Co , 
200 SW 147. 132 Ark 30. 

Tex—Valdez v. ()’(\)nnor. Civ App , 
17 S W 2d 835. 

13. Ariz—In re Citizen.s’ Bank & 
Trust Co , 264 P 485, 31 Ariz. 478. 

Conn—Avery v. Ginsuurg, 102 A. 689, 
92 Conn 208 

Ga—Altree v Head, 83 S E 2d 683, 90 
Ga.App. 601. 

Tex —Rubensteln & Son Produce v. 
State, Civ.App, 272 S W 2d 613, 
error refused no reversible error— 
Ransom v. Ransom, Civ App, 262 
S.W.2d 212, error refused—Old 
Nat. Life Ins. Co. v. Holley, Civ. 
App, 216 S.W.2d 676. 

14. Ariz.—Nichols v. McClure, 201 
P. 96, 23 Ariz. 27. 

Tex.—National Mut. Acc Ins. Co v. 
Davis, Civ.App., 46 SW2d 361. 

15. Ariz.—^Allason v. Glasscock, 224 
P. 284, 26 Ariz. 193. 

15.6 Kan —Bradbury v. Wise, 208 
P.2d 209, 167 Kan. 737—Walker v. 
Anderson, 163 P.2d 359, 160 Kan. 

461. 
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Conversely, it will not be presumed, on appeal, in 
a case tried to the court without a jury, that the 
■court was influenced in making its findings by any 
evidence not properly admitted,especially where 
similar evidence was excluded,!^ or that the court 
did, or had the right to, make an independent in¬ 
vestigation and obtain facts outside the record on 
which to decide the case;i7.5 and where objections 
were sustained to questions asked, the appellate 
court, in the absence of any indication to the con¬ 
trary, will presume that the trial court disregarded 
any inference which might have been drawn from 
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the question.1^-1® 

The presumption that the trial court considered 
only proper and admissible evidence in making its 
findings, however, is qualified by the conditions that 
the contrary must not clearly appear,^® that there 
be nothing substantial in the record to indicate the 
contrary,!^ and that the presumption is unavailable 
where it is obvious that the court considered the 
improper evidence and that it influenced its deci- 
sion,^^ 5 or that the findings were not based on prop¬ 
er and admissible evidence-^® Further, the evidence 


18. Cal.—Hill V. Hill, 205 P.2d 676. 
91 C A 2d 592—Simmons v. Ste¬ 
phens, 191 P 978, 48 C.A. 361. 

Fla—Holmhorgr v. Hardee, 108 So. 
211, 90 Pla. 787. 

Ill —Tews V. Woolhiser, 185 N.E. 
827, 362 Ill. 212 

Ind —State v. Indiana Mfrs. of 
Dairy Products, 163 N.E. 499, 198 
Ind. 28S 

Kan—Mmffcnhack v. Mingenhack, 
271 P 2d 7S2. 176 Kan. 471—Hilgen- 
feld V. Johnson. 270 P.2d 293. 3 76 
Kan 339—Spencer v. Supernola. 

268 P 2d 946, 176 Kan 135—Har¬ 
rington V Propul.sion Engine Corp , 
241 P 2d 733, 3 72 Kan 574—Snider 
V Marple, 213 P 2d 984, 168 Kan 
459—Wittman's E.slHte v. Dicker- 
son, 168 P2d 541, 3 63 Kan 398— 
Walker v Anderson, 163 P 2d 369, 
160 Kan. 461. 

Ky—McCarty v. Conley, 167 SW.2d 
475, 289 Ky Cl 

Md —Kirijy v. Kirby, 40 A 2d 303, 
184 Md 120 

Miss —W L Holcomb. Inc v. City 
of Clarksdale. ()5 So 2d 281, 217 
Miss. 892—Sun Oil Co v, Allen, 3 6 
So.2d 26. 3 96 Miss 655 

Mo.—Lanphere v AlTcld, 99 S W 2d 
36. 

Ramos v Ramos, App., 232 SW 
2d 388 

Ohio —Faller v Massachusetts Bond¬ 
ing & Insurance Co, App., 168 N. 
E 394 

Tenn—Tennes.se e Handle Co. v 
Builders Supply Co., 265 SW2d 
412, 36 Tenn App. 315. 

Tex —Cuellar v Flores, Civ App , 238 
S W 2d 991—Wren v. Wilburn, Civ. 
App, 182 SW2d 3007, error re¬ 
fused—McMullen v Block, Civ. 
App., 168 SW.2d 667, error re¬ 
fused—Humphrey v. Stidham, Civ. 
App. 124 SW2d 921—Fort Worth 
liuilding & Loan Ass’n v. First 
Nat. Bank, Civ App., 61 S.W.2d 
436 —Cox V McClave, Civ App., 22 
S W 2d 961—Maryland Casualty 
Co. V Hlpp, Civ App., 22 S.W 2d 
JL 47 —Stovall v. Martin, Civ.App, 
210 S W. 321. 

Vt. —Houghton V. Grimes, 151 A. 642, 
103 Vt. 54. 

Wash.—Kellogg v. Wilcox, 283 P.2d 


677, 46 Wash 2d 658, rehearing de¬ 
nied 286 P 2d 114, 46 Wash 2d 

568—State ex rel. Pierce County 
V King County, 185 P.2d 134, 29 
Wa.sh 2d 37—Mapes v. Mapes, 167 
P.2d 405, 24 Wash 2d 743. 

4 C J. p 777 note 68 
Aftar objection, snstalned 

The supreme court cannot presume 
that the trial Judge, sitting without 
a Jury was Improperly Influenced by 
evidence to which it sustained objec¬ 
tion. 

Conn —Rusch v. Cox, 31 A 2d 467, 
3 30 Conn 26 

Ind—State v. Indiana Mfrs. of Dairy 
Products, 153 N E. 499, 198 Ind. 
288 

Extraneons matter 

Where an action is tried to the 
court, it will not be presumed that 
the court considered matters extrane¬ 
ous to the issues 

Colo.—O'Neall v Toung, 212 P. 827, 
72 Colo. 636. 

limitation by statement of facts 

The reviewing court cannot pre¬ 
sume that the lower court considered 
evidence not contained in the state¬ 
ment of facts when the statement 
contains only evidence relied on. 

Tex—Carlton v. Hoff, Civ App., 292 
SW. 642. 

Stricken evidence 

The trial court cannot be presumed 
to have been influenced by evidence 
which, after admitting, it struck on 
motion, especially where it expre.ssed 
doubts as to the admissibility there¬ 
of when offered. 

Cal —Lincoln v Averill, 117 r.2d 
913, 47 CA2d 336—Simmons v. 

Stephens, 191 P. 978, 48 C.A. 361. 

17. Mo.—In re Whitlow, 167 S.W. 
463, 184 Mo.App 229. 

17.5 N.M.—In re White’s Estate, 73 
P.2d 316, 41 NM 631. 

Plndlngs presumably iMUPsd on svl- 
denoe presented 

On appeal it was required to be 
presumed that the trial court based 
its flndings on the evidence present¬ 
ed. 

Tex.—Corbett v State, Civ.App., 163 
SW.2d 664, error refused. 
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17.10 Nev.—^Underhill v. Anclaux, 
226 P.2d 794, 68 Nev. 69. 

18. Wash—Clark v. Parker. 286 P. 
662, 155 Wash. 624. 

Presumption Inapplloable 

There Is no presumption that the 
court disregarded incompetent evi¬ 
dence in making its flndings, where 
the bill of exceptions recited that the 
court did consider such evidence. 

Tex—Scruggs Buick Co. v. Stewart, 
Civ.App, 21 S.W.2d 701. 

Where the record alllrmatlvely 
shows that the court considered In¬ 
admissible testimony, its action will 
be reviewed, regardless of presump¬ 
tion, as though the testimony had 
been admitted to the Jury. 

Tex—Security State Bank of Pear¬ 
sall V. Cunningham, Civ.App., 296 
S.W. 678. 

19. Mont.—State v. Martin, 219 P. 
632, 68 Mont. 392. 

Effeot of momomndam opinion 

Where a Jury case was tried before 
the court and a memorandum opin¬ 
ion di.sclosed that incompetent evi¬ 
dence was considered, the usual pre¬ 
sumption that the trial court con¬ 
sidered only competent evidence was 
overcome, and tho error was preju¬ 
dicial. 

N.D—Board of Education of City of 
Edmore v Anderson, 243 N.W. 
817, 62 ND. 364. 

19.5 Or—In re Daniels’ Estate. 206 
P 2d 167, 185 Or. 642—Menefee v. 
Blitz, 179 P.2d 660, 3 83 Or. 100 
Tex—Humphrey v. Stidham, Civ. 
App, 124 S.W.2d 921. 

80. Colo.—Metropolitan State Bank 
V. McNutt, 216 P. 161, 73 Colo. 291. 
Ill—Williams v. Williams, 130 NE 
2d 291, 8 111 App 2d 1. 

Iowa.—Iowa Electric Co. v. Scott, 
220 N.W. 333. 206 Iowa 217. 

ND—Board of Education of City of 
Edmore v. Anderson, 243 N.W. 817, 
62 N.D. 364. 

Tex—Security State Bank of Pear¬ 
sall V. Cunningham, Clv.App., 296 
SW. 678. 

Wash—Saarl v Wells Fargo Express 
Co.. 186 P. 898, 109 Wash. 416. 
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erroneously admitted must not have been material^i 
and the trial court must not have expressly rested 
its conclusion in part on it.^a There also must have 
been sufficient competent evidence to sustain the 
finding or findings in question.23 

The presumption is that the trial court acted on 
sufficient evidence in reaching its conclusions and 
disregarded evidence which was insufficient^^ or 
without probative force.^^ 

The trial court will not be presumed to have drawn 
inferences from facts so as to require a reversal.^® 

Belief of supporting evidence. It will be assumed 
that the trial court in making its findings believed 
the evidence offered by the prevailing party and 


supporting the judgment rendered.*^ 

§ 1564(6). —-Sufficiency of Evidence 

to Support Findings 

a. In general 

b. Failure to bring up and present evi¬ 

dence on review 

R. In (General 

Findings will ordinarily bo presumed to be supported 
by the evidence, which will be viewed In the light most 
favorable to them. 

As a general rule, on appeal or proceedings in 
error it will be presumed that the finding of the 
trial court is supported by sufficient evidence^^ and,. 


Bvldsaoe received over proper objeo- 
tiona 

(1) Evidence received over proper 
objections will be presumed to have 
been considered by the court. 

Ala.—Bessemer Theatres v. City of 
Bessemer, 75 So.2d 651, 261 Ala. 
632—Livingston v. Powell, 67 So. 
2d 621, 267 Ala. 38—St. Paul Fire 
& Marine Ins. Co. v. Johnson. 57 
So.2d SO, 266 Ala. 690—Low v 
Low, 62 So.2d 218, 255 Ala. 536— 
Farlsh v. Hawk, 2 So.2d 407. 241 
Ala. 362. 

Cal.—Fritz v. Metropolitan Life Ins 
Co., 123 P.2d 622, 60 C.A.2d 570, 
Iowa—Olson v. Olson, 46 N.W.2d 1, 
242 Iowa 192—In re Conner’s Es¬ 
tate. 36 N.W.2d 833, 240 Iowa 479— 
Iowa Electric Co. v. Scott, 220 N. 
W. 333, 206 Iowa 1217. 

N.C.—Erwin Mills, Inc. v. Textile 
Workers Union of America, CIO, 
68 SE.2d 813, 236 N.C. 107. 

Ohio.—Craft v. Shroyer, 74 N.E.2d 
589, 81 Ohio App. 263. 

Tex—^Wooten v. Clark, Civ.App., 276 
S.W.2d 391. 

(2) Under the provisions of some 
rules of court, however, the rule 
stated has no application in absence 
of a timely motion to strike the ob¬ 
jectionable testimony. 

Kan.—^Walker v. Anderson, 163 P.2d 
369, 160 Kan. 461. 

Rise of Jndgmsat 

While it will usually be presumed 
in a trial before a judge that he 
eliminated improper evidence and de¬ 
cided the cause on the legal evi¬ 
dence, if It is clear from the size of 
the judgment and the scarcity of 
evidence outside of the Improper evi¬ 
dence that the Improper evidence 
found a lodgment in the mind of the 
judge, and influenced his action, the 
cause will be reversed. 

Tex—St. Louis, B. & M. Ry. Co. v. 

Freasier, Civ.App., 237 S.W. 344. 
ai. Ky.—Blair v. Norfolk & W. Ry. 

Co., 173 S.W. 162, 162 Ky. 833. 

4 C.J. p 776 note 64, 

aa. Tex.—Southern Surety Co. v. 


Nalle & Co., Com.App., 242 S.W. 
197. 

4 C.J. p 776 note 66. 

23. Arlz.—Glaspie v. Williams, 61 
P.2d 254, 46 Ariz. 381. 

Idaho.—Goody v. Maryland Casualty 
Co.. 26 P.2d 1046, 53 Idaho 623. 
Ill.—Hummel v. Vlllmow, 179 N.E. 
438, 347 Ill. 58. 

Mo.—Barnett v. City of St. Louis, 
App., 198 S.W. 462. 

Mont.—Minnesota Loan & Trust Co. 

V. Busby, 276 P. 761, 84 Mont. 373. 
Okl —B. F. Avery & Sons Plow Co. 
V. Lightfoot, 60 P.2d 346, 174 Okl. 
95—Aldridge v. Anderson, 229 P. 
262. 

Or.—Grlffln v. Griffln, 187 P. 698, 96 
Or. 78. 

S.D.—Clancey v. Blickem, 226 N.W. 
763, 66 S.D. 666—Ward v. Rels- 
dorf, 226 N.W, 339, 66 S.D. 322. 
Tex.—Pitts V. Thompson, Civ.App., 
71 S.W.2d 868—Biggs v. Doak, 
Civ App., 269 S.W. 666, second mo¬ 
tion overruled 260 S.W. 882—Hines 
V. Broad, Civ.App., 266 S.W. 626 
—North River Ins. Co. v. Kelly, 
Civ.App., 237 S.W. 677. dismissed 
for want of jurisdiction—^Western 
Union Telegraph Co. v. Streeter, 
Civ.App., 206 SW. 940, error re¬ 
fused. 

Utah.—Langton Lime & Cement Co. 

v. Peer 3 ^ 169 P. 49, 48 Utah 112. 
4 C.J. p 776 note 66. 

24 . Cal.—Latta v. Da Roza, 280 P. 
711, 100 C.A. 606, rehearing denied 
281 P. 666, 100 C.A. 606. 

La.—^Automobile Sec. Corporation v. 
Heidlngsfelder, 120 So. 399, 10 La. 
App. 240. 

25. Colo.—In re Eder’s Estate, 29 
P.2d 631, 94 Colo. 173. 

26. Vt.—^Hinsman v. Marble Sav. 
Bank, 147 A. 270, 102 Vt. 217. 

27. Ariz.—Cano v. Arizona Frozen 
Products Co., 800 P. 963, 38 Ariz. 
404—Charlebois v. Renaud, 300 P. 
190, 38 Ariz. 878. 

Cal.—^Redd v. Garford Motor Truck 
Co., 270 P. 447, 206 C. 246. i 
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Aoosptaao# of tostimoiiy of plaintUT’a 
witaoBses 

Where the evidence as to the value 
of certain goods was conflicting, the 
appellate court, on an appeal by de¬ 
fendant, must assume, in support of 
the judgment, that the trial couit ac¬ 
cepted the testimony of plaintiff’s 
witnesses. 

Cal.—Scott, Magner & Miller v. Moz- 
zettl, 216 P. 979, 62 C.A. 608. 

28. Ala.—Sieben v. Torrey, 42 So 2d 
621, 262 Ala. 675—Richards v. Wil¬ 
liam Beach Hardware Co, 7 So 2d 
492, 242 Ala. 636—Birmingham 

Trust & Savings Co. v. Ansley, 176 
So. 466, 234 Ala. 674. 

Ariz —Hosenburg v. Capital Cut 
Stone & Granite Co., 238 P. 330, 28 
Ariz 505. 

Ark.—Morgan v. Stocks, 122 SW2d 
963, 197 Ark. 368—Free v. Max¬ 
well, 212 SW. 325, 138 Ark 489 
Cal —Howland v. Howland, 117 r.2d 
884, 18 C.2d 790—Montgomery v. 
Bullock, 77 P.2d 846, 11 C.2d 68— 
Supreme Grand Lodge of Ancient 
and Mystical Order Rosae Crucis 
V. Smith, 61 P 2d 449, 7 C 2d 610— 
Geneusz v. Harrington, 26 P.2d 4, 
218 C 760. 

Barlin v. Barlin, App., 302 P.2d 
467—In re Moore’s Estate, 300 P. 
2d 110, 143 C.A.2d 64—Slovick v. 
James I. Barnes Const. Co., 298 
P.2d 923, 142 C.A.2d 618—White v. 
Jones, 288 P.2d 913, 136 C.A.2d 667 
—In re De Mont’s Estate, 282 P.2d 
963, 132 C.A.2d 720—Tesseyman v. 
Jowick, 278 P.2d 921, 139 C.A.2d 
384—^Wallace v. Thompson, 276 P. 
2d 108, 129 C.A.2d 21—Stahl v. 
Fahrman, 272 P 2d 927, 126 C.A.2d 
766—San Fernando Val. Chamber 
of Commerce v. Thomas, 266 P.2d 
891, 128 C.A.2d 348—McCosker v. 
McCosker, 266 P.2d 21, 122 C.A.2d 
498—Roseleaf Corp. v. Radis, 264 
P.2d 964, 122 C.A.2d 196—Furst v. 
Scharer, 260 P.2d 198, 119 C.A.2d 
606—Gering v. Jameson, 257 P.2d: 
498, 118 C.A.2d 294—Cletro v. Val¬ 
ley Stores, Inc., 266 P.2d 616, 111 
p.A.2d 709—^Woo v. Martz, 243 P. 
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2d 181, 110 CA.2d 869~Hunt r. 
PUtYMU 229 P.2d 482, 103 C.A.2d 
222—In re XydiAs. 227 P.2d 468, 
102 C.A.2d 404—Sullivan v. Selten, 
199 P.2d 816, 88 C.A.2d 813—Child¬ 
ers V. Childers, 168 P.2d 218, 74 
C.A.2d 56—Morvay v. Fondren, 163 
P.2d 487, 71 C.A.2d 714—Russl v. 
Bank of America, 160 P 2d 92, 69 
CA.2d 694—Churchill v. Peters, 
184 P.2d 841, 67 C.A.2d 621—Trous- 
dell V. Equitable Life Assur. Soc. 
of U. S., 180 P.2d 178. 65 C.A.2d 
74, rehearing denied 130 P.2d 990, 
65 C.A.2d 74, followed in 130 P.2d 
179, 55 C.A.2d 940, rehearing denied 
180 P.2d 990, 66 C.A.2d 74—Burr 
V. Pacific Indemnity Co., 128 P.2d 
26, reheard 183 P.2d 24, 66 C.A.2d 
862—Hitchcock v. Lovelace, 119 P. 
2d 151, 47 C.A.2d 818—Peterson v. 
DonoUey, 91 P.2d 128, 33 C.A 2d 
183—Mau V. McManaman, 86 P.2d 
209, 29 C.A.2d 631—Blank v. Olco- 
vlch Shoe Corp., 67 P.2d 376, 20 
C.A.2d 466—City of Bell v. Amer¬ 
ican States Water Service Co. of 
California, 52 P.2d 503, 10 CA.2d 
604—^Davies v. Union Trust Co of 
San Diego, 13 P.2d 961, 125 C.A. 
693—Coleman v. Dawson. 294 P. 
13, 110 C.A. 201—Wooton v. Mc- 
Adoo, 293 P. 694, 110 C A. 48— 
Royal Realty Co v. Harvey Inv. 
Co.. 272 P. 805. 96 C.A, 352—Riedy 
V. Bidwell, 269 P. 682, 93 C.A. 202 
—Toon v Mack International Mo¬ 
tor Truck Corporation, 262 P. 61. 
87 C A 151—Evers v Stratton, 235 
P. 656, 71 C A 448—Best v Topra- 
hanian, 216 P. 977. 62 C A 485— 
Breeze v. International Banking 
Corporation, 143 P. 1066, 26 C A. 
437. 

Colo.—Gregg v. Hayes, 149 P. 1055, 
27 Colo App. 412 

Conn.—Davis v. Davis, 21 A.2d 393, 
128 Conn. 243. 

Ill —Gromer v. Molby, 52 N.E 2d 772, 
385 Ill 283—Sautcr v. Pickrum, 
26 NE.2d 844, 373 Ill. 641. 

Burkholder v, Burkholder, 135 
NE 2d 604, 10 Ill.App 2d 565—Pok- 
orney v. Pokorney, 90 N.E.2d 300, 
339 Ill App. 510. 

Ind.—National Mut. Ins. Co of Cell- 
na, Ohio, v. Bales, 141 N.E. 481, 81 
Ind App. 302. 

Iowa.—Holliday v. Arthur, 44 N.W. 
2d 717, 241 Iowa 1193, 24 A.L R.2d 
1302. 

Kan.—Byer v. Byer, 303 r.2d 137, 180 
Kan 268—Schwab v Fairbanks, 
168 P.2d 916, 161 Kan. 434. 

Ky.—Turner v. City Bd. of Ed. of 
City of Mayfleld, 231 S.W.2d 27, 
813 Ky. 383—Carter v. Terrell, 112 
S.W.2d 687, 271 Ky. 449—Hembree 
v. Asher Coal Min. Co., 91 S.W.2d 
66, 262 Ky. 698. 

La.—^Brady v. Schexnayder, App., 64 
So.2d 640. followed in 64 So.2d 
642—Brazier v. Pride of Donald- 
sonville Tabernacle No. 40, App., 
180 So. 874, rehearing denied 183 
So. 13L 


Mass.—Pollock V. Pollock, 111 K.B. 
963. 228 Mass. 882. 

Mich.—^Fisher v. Fisher, 194 N.W. 
488, 224 Mich. 147— Jacobson v. 
Chertok, 192 N.W. 695, 222 Mich. 
365 

Minn.—Loth v. Loth, 35 N.W.2d B42. 

227 Minn. 387, 6 A.L.R.2d 176. 

Mo.—Hurst Automatic Switch & 
Signal Co. v. Trust Co. of St. Lou¬ 
is County, 264 S.W. 406. 

Mont.—Kommers v. Palagi, 108 P.2d 
208, 111 Mont. 293—Thompson v. 
Chicago. B. & Q. R. Co., 253 P. 
818, 78 Mont. 170. 

Neb.—Blazier v. Alloway, 231 N.W. 

617, 120 Neb. 71. 

Nev.—Love v. Mt. Oddie United 
Mines Co., 181 P. 183, 43 Nev. 61. 
N.J.—Puth V. Boehm, 39 A 2d 862, 132 
N.J.Law 283—Dewls v. Leon, 18 A. 
2d 491. 126 N.J.Law 1—Meyer 

Bros. Hay & Grain Co. v. National 
Malting Co., 11 A.2d 840. 124 N.J. 
Law 321—Gare v. Gumina, 186 A. 

618, 117 N.J.Law 30—Pollack v. 
New Jersey Bell Telephone Co., 181 
A. 318, 116 N.J Law 28—Smarak v. 
Segusse, 102 A. 354, 91 N.J.Law 57 
—O’Neil V. Pearse, 96 A. 1102, 88 
N.J.Law 733—O'Neil v. Pearse, 94 
A. 812. 87 N.J.Law 382, affirmed 
96 A. 1102, 88 N.J.Law 783. 

Niebuhr v. Sassadeck, 190 A. 
783. 16 N.J.Misc. 285, affirmed 198 
A. 841, 120 N.J.Law 183. 

N.M —Spain Management Co. v. 
Packs’ Auto Sales, 213 P.2d 438, 64 
N M. 64—Damon v Carmean, 104 
P.2d 735, 44 N.M. 458. 

N C.—In re Sams’ Estate, 72 S.E.2d 
421, 236 N.C. 228—Dunn v. Mc- 
Knight, 129 S E. 685, 190 N C. 860 
—Grove v. Baker, 94 S.E. 628, 174 
NG 745. 

Okl—Mid-West Ins Co. of Enid v. 

Shrader, 225 P. 641, 99 Okl 17. 

S D —Lcvandowskl v. Levandowskl. 
184 N.W. 794, 44 S.D. 565—Ander¬ 
son V. Bruflat, 167 N.W. 397, 40 S. 
D 407—Flnke v. Flnke, 166 N.W. 
695, 37 SD. 46. 

Tenn —Perry v. Carter, 219 S.W.2d 
905. 188 Tenn. 409 

Bowers v. Springfield Fire & 
Marine Ins. Co., 108 SW2d 798. 21 
Tenn.App. 227. 

Tex —Clopton v. Cecil, Civ.App., 234 
S.W.2d 251, error refused no re¬ 
versible error—Texas Employers’ 
Ins Ass’n v. Mallard, Civ.App., 180 
S.W. 2d 881, reversed on other 
grounds 182 S.W.2d 1000, 143 Tex. 
77__Wlnk V. Wink, Civ.App., 169 
S.W.2d 721—Parsons v. West, Civ. 
App., 159 S.W.2d 224—Miller v. 
State ex rel. Abney, Civ.App., 156 
S.W.2d 1012, error refused—Cor¬ 
bett v. State, Civ.App., 153 S.W. 
2d 664, error refused—Murphy v. 
Dilworth, Civ.App., 129 S.W.2d 418, 

I reversed on other grounds 151 S. 
W.2d 1004, 187 Tex. 32—Hlndsman 
v. Willis, Civ.App., 126 S.W.2d 1073, 
i error dismissed, Judgment correct 
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—Krauss v. West, Civ.App.* 1*3 8- 
W.2d 946, error dismissed, judg* 
ment correct—Foster v. National 
Bondholdera Corporation, Civ.App.* 
123 S.W.2d 606, error dismissed— 
Gibraltar Sav. & Bldg. Asa*n v. 
Collier, Civ.App., 118 S.W.2d 689 * 
error refused—Ferrell v. Brtel, 
Civ.App., 100 S.W.2d 1084, error 
disraissed—Katesmorak v. Forrest* 
Civ.App., 69 S.W.2d 319—Suther¬ 
land V. Board of Trustees of Bish¬ 
op Independent School Diet., Civ. 
App., 261 S.W. 489—Longley A 
Reeves v. Miller. Civ.App., 232 S. 
W. 666. dismissed for want of Ju¬ 
risdiction—Stark V. Haynes. Civ. 
App., 211 S.W. 343 

Utah.—Fernelius v Fernellus, 296 P. 
244, 77 Utah 395—.Saunders v. Kid¬ 
man, 284 P. 997, 76 Utah 303. 

Vt.—^Whlte River Chair Co. v. Con¬ 
necticut River Power Co. of New 
Hampshire, 162 A. 859, 105 Vt. 24 
—Wortman v. Sharon, 109 A. 48, 
94 Vt. 139. 

Wash.—Baskett v. City of Seattle. 98 
P2d 769, 200 Wash. 442—Shorrock 
V. Shorrock. 66 P.2d 674, 185 Wash. 
623. 

Wls.—McCoy V. May. 38 NW.2d 15, 
255 Wls. 20—Bobezyk v. Integrity 
Mut. Ins. Co of Appleton, 300 N. 
W 909. 289 Wis. 196. 

4 C.J p 777 note 61—53 C.J. p 864 
note 16. 

Oonfliotliig preramptloiiB 

The presumption of payment from 
lapse of the time has been held not 
to avail against the court’s findings 
of nonpayment, based on evidence. 
Cal.—Savings Union Bank & Trust 
Co. V. Crowley, 169 P. 67, 176 C. 
643. 

Bffeot of failure to flad 

(1) Where a fact is not pleaded 
and the trial court ha.s not found on 
the issue, the appellate court could 
assume that the evidence was Insuffi¬ 
cient to support such finding. 

Cal—Walker v. Clark, 262 P. 884* 

80 C.A. 620. 

(2) Where the trial court found 
an issue against defendant, the re¬ 
viewing court must presume that 
the trial court found either that the- 
refused requested findings were not 
warranted by satisfactory evidence 
or were immaterial. 

N.M.—Walker v. Smith, 42 P.2d 768. 

Befertaoes la testlmoay to 
aad *^there” on a map. which is not 
part of record, add to presumption 
that finding of trial court was sup¬ 
ported by evidence. 

Cal.—Wilcox v. Epstein. 151 P.2d 166. 
65 C.A.2d 581. 

Presumptioa that avidsaoe was heard 
aad ooasidered 

Where It does not affirmatively 
appear in record that no evidence 
was produced tending to prove a 
fact found by the court and record 
does not necessarily exclude pre- 
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in conformity with the general rule, a contrary 
assumption will not be made by the reviewing 
court.2» 

Thus an appellate court may assume the suffi¬ 
ciency of the evidence to support the findings where 
a question with reference thereto is not presented 
to it,*® as where no objection is made,*i or no spe¬ 
cific objection,** or there is no exception** or error 
assigned as to the findings,*^ or where no amend¬ 
ments to the findings were proposed as authorized 


by rules of court,** or where the particulars in which 
the evidence is insufficient to support the findings 
are not specified in the bill of exceptions as re¬ 
quired by statute** or are not specified in appellant’s 
brief.**^ 

In reviewing the sufficiency of the evidence to 
sustain the findings, the appellate court will give the 
strongest probative force to the evidence in sup¬ 
port thereof** and will consider all reasonable in¬ 
ferences to be drawn therefrom,** viewing the evi- 


sumptlon that testimony was heard 
and considered by trial court for 
that purpose, the appellate court will 
presume, in order to sustain trial 
court's Judgment, that such evidence 
was heard and considered. 

Ohio.—Dallas v. Ferneau, 25 Ohio 
St. 635. 

Strain v. Isaacs, 18 N.E.2d 816, 
59 Ohio App. 495. 

▼lew of prsiiLlBOB by court 

(1) Appellate court in reviewing: 
the evidence in support of the find¬ 
ings was required to consider facts 
that the trial Judge had visited the 
scene and made his own observations 
on the ground. 

Cal.—McManus v. Otis, 143 P.2d 380, 
61 C.A.2d 432. 

(2) Where a trial Judge views the 
premises during a trial, what he sees 
is not a part of the transcript of the 
record, but is independent evidence, 
which the appellate court would as¬ 
sume supports his findings. 

Cal.—Endara v. City of Culver City, 
294 P.2d 1003, 140 C.A.2d 33—Sum¬ 
mers V. Parker, 259 P.2d 69, 119 
CA2d 214—A Levy & J. Zentner 
Co. V. Brugettl Ice Co., 205 P 2d 
769. 91 CA3d 814—In re Sulli¬ 
van's Estate, 196 P,2d 894, 86 C.A. 
2d 890—Ng V. Warren, 179 P.2d 41. 
79 CA.2d 64—Churchill v. Kell- 
utrom, 136 P.2d 602, 68 C.A.2d 84 
—Cornell v. Hearst Sunical Land 
& Packing Corp., 1.31 P.2d 404, 66 
C.A.2d 708. 

(3) On appeal from Judgment deny¬ 
ing recovery for personal injuries, 
appellate court must assume that 
trial Judge, by his view of place of 
accident, gathered whatever evidence 
such view could add to contradict 
appellant's claim that respondent 
was negligent. 

Cal.—Wilcox V. Epstein, 161 P.2d 166, 
65 C.A.2d 681. 

(4) Mere speculation with respect 
to the effect of impressions which 
may have been obtained In viewing 
the premises may not be indulged to 
offset the Judgment when there is 
substantial evidence in the record to 
the contrary. 

CaL—^Peckwlth v. Lavessola, 122 P. 
2d 678, 50 C A 2d 211. 

(6) Reviewing court may not as¬ 
sume finding was nullified by con¬ 


trary facts ascertained by Judge 
while he was viewing the premises 
in absence of proof thereof in the 
record. 

Cal.—Pockwith v. Lavezzola, 122 P. 

2d 678, 50 C.A.2d 211. 

39. Cal.—Noland v. Noland, 113 P. 
2d 11, 44 C.A.2d 780—MacDairmid 
V. McDevltt, 276 P. 600, 97 C.A. 414. 
Vt.—^Vermont Marble Co. v. Eastman, 
101 A. 161. 91 Vt. 426. 

30. Cal.—Bryce v. O'Brien, 65 P.2d 
488, 6 C.2d 615. 

Brogdex Co. v. Walcott, 287 P 2d 
28, 123 C.A 2d 675—Snldow v Hill, 
222 P.2d 968, 100 C.A 2d 31—Fugl 
V. Witts, 218 P.2d 102, 97 C A.2d 
496—Rosenberg v Raskin, 181 P. 
2d 897, 80 C.A.2d 335—Hart v. 

Erickson, 147 P.2d 414, 63 CA.2d 
719—Merrill v. Los Angeles Cot¬ 
ton Mills, 7 P.2d 329. 120 C.A. 149. 
Ind.—Thomas v. Rohwlnkel, 200 N.E. 
719, 102 Ind App. 474—Horning v. 
Moyer, 185 N.E. 303, 96 Ind.App. 
374. 

La.—Fisher v, N. O. Truck & Dray- 
age Co , 1 La App. 636. 

31. Utah.—Larsen v. Oregon Short 
Line R. Co., 110 P. 983, 38 Utah 
130. 

32. Colo.—Twombly v. Sauve, 187 P. 
624, 68 Colo. 62. 

Wilson V. Robinson, 32 S.E.2d 
601, 224 N.C. 851. 

Tex.—Hewitt v. Mays, Civ App., 263 
S.W. 610. 

33. Ill,—See In re Erb, 186 IlLApp. 
92. 

N.C.—James v. Pretlow, 86 S.E.2d 
759, 242 N.C. 102—Beaver v. Craw¬ 
ford Paint Co, 82 S E 2d 113, 240 
N.C. 328—Donnell v. Cox, 81 S.E.2d 
664, 240 N.C. 259. 

Tex.—Gaford v. Arnold, Civ.App., 238 
S.W.2d 226—Boyd v. Boyd, Civ. 
App.. 207 SW2d 969—Puett v. 
Stringer, Civ.App., 270 S.W. 941. 

4 C.J. p 777 note 64. 

34. Nev.—Ratliff v. Sadlier, 299 P. 
674, 63 Nev. 292. 

Pa.—Lucas v. Ford, 69 A.2d 114, 363 
Pa. 163. 

Tex.—Babcock v. Glover, Clv.App., 
174 S.W. 710. 

Wash—Hansen v. Walker, 282 P.2d 
829. 46 Wash.2d 499—State ex rel. 
Welch V. Seattle School Dlst. No. 
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1, King County, 272 P.2d 617, 45 
Wash.2d 617. 

4 C.J. p 777 note 66. 

35. Mich.—Becker v. Headsten, 100 
N.W. 762, 137 Mich. 478. 

36. Cal.—Nisbet v. Rhinehart, 42 P. 
2d 71, 2 C.2d 477. 

Jones V. Wlckstrom, 268 P. 449, 
92 C.A. 292—Weisshand v. City of 
Petaluma, 174 P. 965, 37 CA. 296 

4 C.J. p 777 note 67. 

37. Cal.—McCosker v. McCosker, 265 
P.2d 21. 122 C.A.2d 498—Burr v 
Pacific Indemnity Co., 133 P.2d 24, 
56 C.A.2d 362—Luther T. Mayo, 
Inc., v. Puterman & Gold, 43 P 2d 
822, 6 C.A.2d 186 

S.D.—Berge v Yellow Mfg. Accept¬ 
ance Corporation, 232 N W. 45, 57 
S.D. 306. 

Wash.—Smith v Barnes, 220 P 2d 
670, 3G Wash 2d 795. 

4 C.J. p 777 note 68 

38. Ariz—Miller v. Stringfleld. 
Ariz., 45 P2d 666, 45 Ariz 458 
—Blackman v Blackman, 4 3 P.2d 
1011, 45 Anz. 374—Arizona Ass’n 
of Credit Men v Associated In¬ 
demnity Corporation, 39 P 2d 626, 
44 Anz. 648—Clark v. Adams. 5 P 
2d 413, 39 Anz. 257—Horton v. 
Horton, 278 P 370, 35 Ariz 378 

Ark—McAllester v Koban, 214 S.W 
2d 600, 214 Ark 14—Gambill v 
Wilson, 202 SW2d 186, 211 Ark 
733— JEtna. Life Ins Co. v Person, 
67 SW.2d 1007, 188 Ark. 861— 

Wcllford v. Dermott Grocery & 
Commission Co., 54 S.W 2d 992. 186 
Ark. 1198—Phillips v. Jones, 18 S. 
W.2d 362, 179 Ark 877—Gates v. 
Ritchie, 258 S.W. 397, 162 Ark 484 
—Gardner v. North Little Rock 
Special School Diet, 257 SW. 73. 
161 Ark. 466—International Har¬ 
vester Co. of America v. Layton, 
229 S.W. 22. 148 Ark. 156—St. Lou¬ 
is Southwestern Ry. Co. v. Mor¬ 
gan, 215 S.W. 689, 144 Ark 641. 

Tex.—Moore v. West, Clv.App., 239 
S.W, 710, dismissed for want of 
Jurisdiction. 

39. Ariz.—Rosen v. Hadden, 303 P. 
2d 267, 81 Ariz. 194—Stallcup v. 
CoBcarart, 282 P.2d 791, 79 Ariz. 
42. 

Ark —Velvin v. Kent, 12$ S.W.2d 686, 
198 Ark, 267, 
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Cal.—Richter v. Walker, 226 P.2d 
693. 36 C.2d 634—Pewltt v. Riley, 
163 P.2d 873, 27 C.2d 310—McCar¬ 
thy V. Tally, 297 P.2d 981, 46 C.2d 
677. 

Valenzuela v. Valenzuela, App, 
303 P2d 12—Pacific Tel. & Tel. Co. 
V. Fink. 296 P.2d 843, 141 C.A 2d 
332—Yates v. Yates, 292 P.2d 934, 
138 C.A.2d 711—Lindsay v. King, 
292 P.2d 23, 138 C.A.2d 333—Kazan- 
teno V. California-Western States 
Life Ins. Co, 290 P.2d 332, 137 CA. 
2d 361—Leemhuis v Lcemhuls, 
289 P.2d 852, 137 C.A 2d 117— 

Pacific Concrete Products Corp. v. 
Dimmlck, 289 P.2d 601, 136 C.A.2d 
834—Stauffer v. Stauffer, 287 P.2d 
618, 135 C.A.2d 616—Zellers v. 

Slate, 286 P.2d 962, 134 C A 2d 

270—Snokelberg v. Crecallus, 280 
P2d 109, 131 C.A.2d 136—Or¬ 

ange County Mach Works v Re¬ 
public Healer Corp, 277 P 2d 

461. 129 CA2d 642—Ncniec v. Pul¬ 
ley, 277 P.2d 76, 129 C.A.2d 463— 
Hawaiian Pineapple Co. v Eckert 
Engineering Corp, 276 P.2d 869, 
129 C A 2d 371—Carvalho v. Mc¬ 
Coy, 276 P2d 21, 128 C A.2d 702— 
Cline V Festersen. 275 P.2d 149. 
128 CA2d 380—Guerra v Balestri- 
eri, 274 P 2d 443, 127 C A.2d 611— 
Kirchnavy v Levet, 274 P.2d 161, 
127 CA2d 686—Bares v. City of 
Portola, 269 P.2d 239, 124 C.A.2d 
813_Wilkmnn v Banks, 269 P 2d 
33. 124 CA 2d 461—Murphy v. Ab- 
low, 268 P2d 80, 123 C.A 2d 863— 
Mattoon v. Steiff, 266 P 2d 920, 123 
C.A 2d 512—Keeble v Brown, 266 
P.2d 669, 123 C.A 2d 126—Briggs v. 
Brlgg.s, 2G3 P 2d 72. 121 C A 2d 

318—Scott V Nevis, 261 P 2d 797, 
120 C A 2d 619—Los Angole.s Coun¬ 
ty V. Carpenter, 268 P.2d 1066, 118 
CA2d 871—Stobie v Stoble, 263 
P2d 765. 116 CA.2d 360—Crlsci v. 
Sorcl, 251 r 2d 383, 115 C A 2d 76 
—Wallace v. Sinclair, 250 P.2d 154, 
114 CA2d 200—Partrick v Part- 
rlck, 24.5 P.2d 704, 112 CA.2d 107 
—Tatham v Pattlson, 246 P.2d 668, 
112 C A 2d 18—^Heffernan v. Ben¬ 
nett & Armour, 243 P.2d 846, 110 
C.A2d 664—Ellis v. Geiger. 233 P 
2d 166, 105 CA2d 415—Shavarsh 
Chuchian v. Metropolitan Life Ins. 
Co., 230 P.2d 381, 103 C.A 2d 760 
— Church V Headrick & Brown, 225 
P.2d 658, 101 C A 2d 396—^Vicker- 
son V. Frey, 224 P 2d 126, 100 CA 
2d 621—Calimpco, Inc v. Warden, 
219 P.2d 915, reheard 224 P.2d 421, 
100 C.A.2d 429—^Ahern v. S. H. 
Kress & Co., 218 P.2d 108, 97 C A. 
2d 691—Sasner v. Ornsten, 209 P. 
2d 44, 93 C.A 2d 467—Stewart v 
Kaplan, 202 P 2d 1061. 90 C.A.2d 
463—Esau v. Briggs, 201 r.2d 26. 
89 C.A.2d 427—Peterson v. Wilson, 
199 P.2d 757, 88 C.A.2d 617, 6 A. 
L.R.2d 268—Tyson v. Homey, 199 
P.2d 721, 88 C.A.2d 762—McCulloch 
V. LIguorl, 199 P.2d 25, 88 CA.2d 
866—Theln v. Silver Inv. Co., 196 
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P.2d 966. 87 C.A.2d 208—Bird v. 
Bird. 196 P2d 941, 87 C.A.2d 377 
—Cameron v. Cameron, 192 P.2d 
89, 86 C A.2d 22—Bowman v. Vic¬ 
tor. 189 P.2d 876. 83 C.A.2d 693 
—Townsend v. Plotlll Products, 
187 P2d 466, 82 C A 2d 863—Lewis 
V. Slivelra, 179 P.2d 829, 79 C.A. 
2d 489—Temple v. Corp. of Amer¬ 
ica, 163 P2d 67, 71 C A.2d 599— 
Herman v. Glasscock, 155 P.2d 
912, 68 C.A.2d 98—Tanner v. Sher¬ 
man. 164 P.2d 906, 67 C.A.2d 686 
—Mlllsap V. National Funding Cor¬ 
poration, 162 P.2d 634, 66 C.A 2d 
668—Morris v. George, 136 P.2d 
195, 67 C.A.2d 666—Boas v. Bank 
of America Nat. Trust & Savings 
Ass’n, 125 r2d 620. 61 C.A.2d 692 
—Lincoln v. Averlll, 117 P 2d 913, 
47 C.A.2d 335—Fernandez v. Secu¬ 
rity First Nat. Bank of Los Ange¬ 
les. 99 P.2d 1102, 37 C.A 2d 674— 
Texas Co. v. Wieezorek, 98 P.2d 647, 
36 CA2d 660—Goldberg v. Engel- 
berg, 92 P.2d 935, 84 C.A.2d 10— 
Platt V. Union Packing Co., 89 P. 
2d 662, 32 C.A 2d 329—Smith v. 
Maloney, 78 P.2d 1034, 26 C.A.2d 
97—^Anderson v. Hagen, 66 P.2d 
168. 19 CA.2d 714—Marshall v. 

Klatt, 64 P.2d 1106, 19 C.A.2d 110 
—Hammer v. Boring, 62 P 2d 378, 
17 C.A 2d 698—Medberry v. Olco- 
vlch, 69 P2d 551. 16 C.A.2d 263, 
hearing denied t>0 P 2d 281, 16 C 
A 2d 263—Yamada v. Masue Osa- 
wa, 64 P.2d 1135, 12 C A 2d 133— 
Lyons v. Long, 16 P.2d 784, 128 C. 
A. 144. 

Milllck v. Peer, 279 P.2d 212, 130 
C.A 2d Supp. 894—Division of La¬ 
bor Law Enforcement v. Robinson, 
274 P2d 749, 128 C.A.2d Supp. 865. 

Idaho —Cazier v Economy Cash 
Stores, 228 P 2d 436, 71 Idaho 178. 

Ind—Locr v. Neal, App., 137 N E 2d 
728—Aldridge v. Clasraeyer, 123 N. 
E 826, 71 Ind App 43. 

Mass —Commissioners of Woburn 
Cemetery v Treasurer of Woburn, 
64 N.E.2d 627, 319 Mass. 86. 

Mo,—R S Jacobs Banking Co. v. 
Federal Reserve Bank of St. Louis, 
App., 34 S W.2d 173 

Mont—Cox V, Williamson, 227 P.2d 
614, 124 Mont 612—Trenoulh v. 
Mulroney, 227 P.2d 690, 124 Mont. 
612—Morris v. Hall, 206 P.2d 800, 
122 Mont. 418, rehearing denied 208 
P.2d 1049, 122 Mont. 418 

Neb—Sampson v. Sissel, 38 N.W.2d 
341, 161 Neb. 521. 

N.M.—Rasmussen v. Martin, 289 P. 
2d 327, 60 NM 180—Archuleta v 
Velasquez, 287 P 2d 989, 60 N.M 
97—State ex rcl Magee v Wil¬ 
liams, 261 P2d 131, 57 N.M. 688 
—Perkins v Drury, 258 P.2d 379, 
67 N.M. 269. 

Pa.—Consylman v. Garrett, 67 A.2d 
641, 164 Pa Super, 618—Western 

Newspaper Union v. Shaltz, 64 A. 
2d 493, 164 Pa.Super. 301. 
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I Tex. —Republic Ins. Co. v. Inverness 
I Estates, Clv.App., 252 S.W.2d 261. 
! error refused—Texas Emp, Ins. 
Ass'n V. Shelton, Clv.App., 287 S.W. 
2d 719—Thomas v. Haller. Civ. 
App, 214 S.W.2d 683—Ablon v. 
Hawker, Clv.App , 200 S.W.2d 266, 
error refused no reversible error 
—Le Sage v. Dunaway, Clv.App., 
196 S.W.2d 729—Abilene Hotel 
Corp. v. Gill, Civ.App., 187 S.‘W.2d 
708, refused for want of merit— 
Trigg V. Fambro, Civ.App., 184 S. 
W.2d 666—The Fair, Inc. v. Retail 
Clerks International Protective 
Ass’n, Lor.al No. 131, Clv.App., 167 
S.W.2d 716—Ross v. Houston Oil 
Fields Ass’n, Civ App. 88 S.W’.2d 
686, error dismissed—Lloyds 
America v. Poe, Clv.App, 69 S.AV. 
2d 160. 

Utah.—Kimball Elevator Co. v. Ele¬ 
vator Supplies Co.. 272 P.2d 683, 2 
Utah 2d 289—Beck v Jeppeaen, 
262 P2d 760, 1 Utah 2d 127. 

Wash.—Bosscher v. Leenders, 301 P. 
2d 1080—Blomquist v Grays Har¬ 
bor County Medical Service Corp., 
296 P.2d 319, 48 \VaBh.2d 718— 
West V. Stanfield, 290 P 2d 704, 48 
Wa8h.2d 56—Seattle Flower & Bulb 
Co. V. E. S. Burgan &. Sons, Inc., 
271 P.2d 704, 44 Wash 2d 872. 

Wyo—Havens v. Irvine, 3 67 P 2d 
670, 61 Wyo. 309, rehearing de¬ 
nied 159 P.2d 366, 61 Wyo. 309, 348. 

Affidavits 

Afildavits in behalf of the success¬ 
ful party must be deemed on appeal 
to establish facts directly stated and 
all facts reasonably inferable there¬ 
from. 

Cal.—Huskoy v, Berini, 288 P,2d 43, 
136 C.A 2d 613—Obergfell v. Oberg- 
fell, 286 P.2d 462. 134 C.A 2d 641 
—Russell V. Landau, 274 P.2d 681, 
127 C.A.2d 682—Globe Dairy Lunch 
Co. V. Joint Executive Bd. of Culi¬ 
nary Workers, 255 P 2d 94, 117 C. 
A.2d 190—Hayutin v. Rudnick, 261 
P.2d 707, 116 CA.2d 138—Barattl 
V Baratti, 242 T’2d 22, 109 C A.2d 
917—Lukasik v Lukasik, 239 P 2d 
497, 108 C.A.2d 609—Mann v. Pacific 
Greyhound Lines, 207 P 2d 106, 92 
C A 2d 439—Hagan v. Gilbert, 189 
P.2d 548, 83 CA.2d 670—Modine v. 
Modinc, 10 P.2d 176, 123 C.A. 67. 

Oonjddsratloa as a whole 

The supreme court will consider 
evidence as a whole togi*ther with 
all inferences therefrom in deter¬ 
mining whether it supports findings 
of the trial court. 

Okl.—Kansas, O. & G. Ry. Co v. 
Smith, 32 r.2d 302, 168 Okl. 190. 

Whsrs evidtacs would reasouahly 
support dlvsrgsut Inferenoes, that in¬ 
ference which will support the trial 
court’s action is to be indulged. 

Cal —Bedford v. Pacific Structural 
Welding Corporation, 8 P.2d 658, 
121 C.A. 162. 
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40i Ala.—Smith v. Lawson, 88 So.2d 
822, 264 Ala. 389. 

Southern States Life Ins. Co. v. 
Allan, App., 87 So.2d 439—Skipper 
V. Wright & Colquett, 6 So.2d 896, 
80 Ala.App. 409. 

Ariz.—Carrillo v. Taylor, 299 P.2d 
188—Barr v. Petzhold, 273 P.2d 161, 
77 Arlz. 399—Solana Land Co. v. 
National Realty Co.. 266 P.2d 739, 
77 Arlz. 18, corrected 267 P.2d 895, 
77 Arlz. 120—Anderson v. Artesia 
Inv. Co., 188 P.2d 466, 66 Ariz. 
836—City of Phoenix v. Anderson. 
180 P.2d 219, 65 Arlz. 811—Alabam 
Freight Lines v. Chateau, 114 P.2d 
233. 67 Arlz. 378—First Nat. Bank 
V. Osborne, 4 P.2d 384, 39 Arlz. 107 
—Security Trust & Savings Bank 
V. June, 1 P.2d 970, 38 Ariz. 613. 
Ark.—^Wilson v. Morse Mill Co., 282 
S.W.2d 803, 226 Ark. 405—McKen- 
non V. Jones, 244 S.W.2d 138, 219 
Ark. 671—Service Fire Ins. Co. v 
Payne, 236 S.W.2d 1020, 218 Ark. 
499—Cook V. Talbert, 226 S.W 2d 
682, 216 Ark. 370—Wallis v. Stub- 
blefteld, 225 S.W.2d 322, 216 Ark. 
119—Stockton V. Baker, 213 S.W 
2d 896, 213 Ark. 918—Wilson v. 
Cavanaugh. 200 S.W.2d 972, 211 

Ark. 422—Parrott v. BXillerton, 193 
S.W.2d 664, 209 Ark. 1018—Beck- 
ley-Cardy Co. v. West Point Spe¬ 
cial School Dlst. No. 3 of White 
County, 192 S.W.2d 640, 209 Ark. 
792—Service Fire Ins. Co. v, Horn, 

160 S.W.2d 63, 202 Ark. 300—Phil¬ 
lips V. Phillips, 136 S.W.2d 829, 199 
Ark. 688—Mangrum v. Benton, 109 
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G. V. Nebenzal, 217 P.2d 660, 36 C. 
2d 287—People v. Puritan Ice Co., 
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630—Broadway Federal Sav. & 
Loan Ass’n of Los Angeles v. How¬ 
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64, 111 C.A.2d 476—Smpardos v 
Piombo Const. Co., 244 P.2d 436, 
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Purviance v. Shostak, 202 P.2d 765, 
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Haworth v. Elliott, 163 P.2d 804, 
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2d 114—Enz v Johns, 296 P 115, 
112 CA 1—Gilbert v, Krauss, 293 
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272—Phillips V. City of Golden, 14 
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V. Carey. 266 P. 201, 88 Colo. 419 
—City of Alamosa v. Holbert, 262 
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724, 120 Ind.App. 202—Theo 

liOsche & Sons V. Chas. Williams & 
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Gas. Co.. 85 A.2d 769, 199 Md. 121. 
Maas—^Vergnani v. Guidetti, 82 N. 
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85 NW.2d 708, 227 Minn. 611— 
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497. 4 A.LR.2d 208—In re LeBorl- 
us’ Estate. 28 NW2d 157, 224 

Minn. 203—Fewell v Tappan. 27 N. 
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N.T.—Mayer y. Temple Properties, 
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Div. 69. affirmed 72 N.E.2d 18, 296 
N.T. 820. 

N C.—^Horner v. Chamber of Com¬ 
merce of City of Burlington, 68 S. 
E.2d 660, 236 N.C. 77—Shelton v. 
Tuttle Motor Co., 25 S.E 2d 451, 
228 N.C. 63—Smith v. Pilot Life 
Ins. Co.. 4 S.E.2d 321, 216 N.C. 162. 

Ohio.—Snyder v. Warde, 86 N.E.2d 
480. 151 Ohio St 426. 

Flatter v. Flatter, App., 130 NE. 
2d 145—Ermakora v. Daillakis, 107 
N.E.2d 392, 90 Ohio App. 453— 
Kulber v. Fairmont Creamery Co, 
App, 80 NE2d 246—Stewart v. 
Gravely, App, 69 NE2d 377. 

Or.—Dunning v. Northwestern Elec. 
Co., 206 P 2d 1177, 186 Or. 879. 

Pa.—Blue Anchor Overall Co. v. 
Pennsylvania Lumbermens Mut 
Ins. Co.. 123 A 2d 413, 385 Pa. 394 
—Wilson Freight Forwarding Co 
y. Seal, 79 A 2d 648, 367 Pa. 18 
—Beam v Pittsburgh Rys Co, 
77 A.2d 634, 366 Pa. 360, certiorari 
denied 71 SCt 861, 341 U.S. 936, 
96 LEd. 1364—Snoder v. Lenhart, 
69 A.2d 382, 363 Pa. 371—Webb v. 
Pennsylvania-Read tng Seashore 

Lines, 60 A 2d 206, 365 Pa. 468— 
Brown v. Hoekstra, 123 A. 861, 279 
Pa. 418. 

Merit Motors v. Bartholomew, 
118 A 2d 277, 179 Pa Super. 676— 
Fisher v. Congregation B'Nal Tltz- 
hok. 110 A 2d 881, 177 Pa.Super 
359—Cohen v. Marian, 90 A 2d 373, 
171 Pa.Super 431—Plnkshaw v 
Cambria Tp, 85 A 2d 693, 170 Pa. 
Super. 213—Hayden v Coddmgton, 
82 A 2d 286, 169 Pa Super 174— 
Schoenfeld v Mcckes, 70 A 2d 377, 
166 Pa Super. 101—Mlndlln v. 
Freedman. 69 A 2d 177, 165 Pa Su¬ 
per. 498—Malden v. Philadelphia 
Transp Co, 60 A 2d 409, 163 Pa. 
Super. 189—McNulty v General 
American Life Ins Co, 33 A 2d 796, 
163 Pa Super. 288—Andrew J Bair 
& Son v Dorris, 23 A.2d 240, 147 
Pa Super. 62—Quaker Worsted 

Mills Corp V. Howard Trucking | 
Corp., 198 A 691. 1,31 Pa.Super. 1— 
Meads v Rutter, 184 A 5C0, 122 
Pa Super 64—De Rosa v. West 
Penn. Rys. Co„ 182 A. 101, 120 Pa 
Super 90—Myers v. Funk, 169 A 
400, 111 Pa.Super. 17. 

SC—Croft V Faust 40 S E 2d 801, 
209 S.C 477—Farrow v City Coun¬ 
cil of Charleston, 168 S.E. 862, 169 

S.C. 373. 87 A.LR 981. 

S.D—^Weaver v. Bauer, 79 NW2d 
861—Reitz V. Ampro Royalty 
Trust 61 N.W.2d 201, 76 S.D. 167— 
Equitable Life Assur. Sue. of U. S 
V. Pendar, 274 N.W. 668, 66 S.D 
876. 


6 C.J.S. 

Tsnn.—^People's Nat. Bank v. Swift 
183 S.W. 726, 134 Tenn. 176. 

Tex.—Renfro Drug Co. v. Lewis, 235 
S.W.2d 609, 149 Tex. 507, 23 A.L R. 
2d 1114—Blanks v. Southland Ho¬ 
tel, 229 SW.2d 367. 149 Tex 189— 
Long-Bell Lumber Co. v. Bynum, 
168 S.W.2d 290, 138 Tex. 267. 

Bertrand v. Pate, Civ.App., 284 
S.W 2d 802—Central Tex. Elec. 
Co-op. v. Stehling, Civ.App., 282 

S. W 2d 729, error dismissed—^Ala¬ 
mo Motor Lines v. Moreland, Civ. 
App., 269 S W 2d 858—Texas ft N. 
O R. Co. V. Ozuna, Civ.App. 266 
S W 2d 896, error refused no re¬ 
versible error—Maryland Cas. Co. 
V. Real, Clv.App., 244 S.W.2d 866, 
error refused no reversible error 
—Capitol Steel ft Iron Co. v. Hen¬ 
derson, CivApp., 239 S.W2d 851 
—Sun Underwriters Ins. Co of N. 

T. V. Bunkley, Civ App, 233 S W. 
2d 163. error refused—Lindley v. 
Mowell. CivApp., 232 S W 2d 256, 
error refused no reversible error— 
Davis V. Gillen. Civ.App., 227 S.W. 
2d 834—Ragan v. Mosher, Civ. 
App., 226 SW.2d 438—Silva v. 
Aranda, Civ App , 223 S W 2d 333 
—Walton v Woolworth, Civ App , 
222 S W 2d 347—Hueschen v Dunn, 
Civ.App, 219 SW.2d 686—Williams 
V. Rearlck. CivApp. 218 S W 2d 
226—John Hancock Mut Life Ins. 
Co. V. Stanley, Civ App , 215 S.W 2d 
416—Gullo v. City of West Uni¬ 
versity Place, Civ.App, 214 S W. 
2d 851, error dismissed—Thomas 
V Haller, CivApp, 214 S W 2d 683 
—Brownsville Shrimp Co v Mil¬ 
ler, CivApp, 207 SW2d 911, error 
refu.sed no reversible error—Davis 

V. Hasdorff. Civ.App., 207 S.W 2d 
424—MacDonald v Sanders, Civ 
App, 207 S W 2d 155, error refused 
no reversible error—Texas Pruden¬ 
tial Ins Co v Corn, Civ App, 205 
SW2d 78, error refused no revers¬ 
ible error—Green v. McClure, Civ 
App., 203 SW2d 345. error refused 
no reversible error—Antwine v. 
Reed, CivApp, 194 S W 2d 614, re¬ 
versed on other grounds 199 SW 
2d 482, 145 Tex 521—Texas Emp 
Ins. Ass’n v Cooper, CivApp, 194 
S W 2d 819—Lowe v Henson, Civ. 
App, 190 SW2d 423—Abilene Ho¬ 
tel Corp v Gill, CivApp, 187 S. 

W. 2d 708, refused for want of mer¬ 
it—Mortensen v Mortensen, Civ. 
App, 186 SW2d 297—Trigg v. 
Fambro, CivApp, 184 S W 2d 666 
—Stotts v. Love, CivApp., 184 S. 
W.2d 308. error refused—Glenn v. 
Glenn. CivApp, 183 S W.2d 231— 
Carter v Simmons, Civ App, 178 
SW2d 743—Meyer v. Chombart 
CivApp, 176 SW2d 366—Bucyrua- 
Erle Co. v. Smith, CivApp., 168 S. 
W.2d 896—National Fire Ins. Co of 
Hartford, Conn., v. Green. Civ.App., 
162 SW.2d 1006—Cox v. Wheeler, 
Civ.App., 150 SW2d 169—Joynes 
y. Jones Fine Bread Co., Clv.App.. 
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the findings made at the trial by the trial court.^i | In the determination of the question, however, in- 


147 S.W2d 1112—Central Surety 
& Insurance Corp. v. Hankins, Civ. 
App, 140 S.W.2d 360—Worth Fi¬ 
nance Co. V. Charlie Hillard Motor 
Co.. Civ.App., 131 S.W.2d 416— 
Schmidt v. Oreenwade, Civ.App.. 
129 S.W 2d 324—Oliver v. Lind¬ 
say, Civ App., 126 S.W 2d 1097, er¬ 
ror refused—Hughes v. Bond, Civ. 
App., 118 S W 2d 443, error dis¬ 
missed—Schultz V. Morton, Civ. 
App, 101 SW2d 373—Beck v. 
Wahlgren, Civ.App. 87 S.W 2d 890 
—Barrett v. Calloway, Civ.App., 66 
S.W 2d 367—R. B. Spencer & Co. v. 
Thorp Springs Christian College, 
Civ App, 41 SW2d 482—Brother¬ 
hood of Railroad Trainmen v. 
Smith. Civ App. 36 S W 2d 771— 
First Nat Bank v Ervin, Civ.App. 
12 S W 2d 269—Anderson v. Smith, 
Civ App., 231 S.W. 142, error re¬ 
fused—Houston, E. & W. T. Ry 
Co V Hall. Civ App, 219 S W. 626 
—Esser v Kneupper, Civ.App , 205 

5 W 508, dismissed for want of Ju¬ 
risdiction—Clemenger v. Plesher, 
Civ.App., 185 S W. 304, error refus¬ 
ed—Rudolph S Biome Co. v. Herd. 
Civ App. 186 S.W. 63, error re¬ 
fused 

Utah —Sprague v Boyles Bros. Drill¬ 
ing Co. 294 P 2d 689. 4 Utah 2d 344 
—Staley v. Grant. 276 P 2d 489. 2 
Utah 2d 421—Kimball Elevator Co 

V Elevator Supplies Co, 272 P 2d 

683, 2 Utah 2d 289—Austad v. 

Austad, 269 P 2d 284. 2 Utah 2d 49 
—Beck v Jeppesen, 262 P 2d 760, 
1 Utah 2d 127—Hoyt v. Wasatch 
Homes. Inc. 261 P 2d 927, 1 Utah 
2d 9—Gibbons & Reed Co. v. Guth¬ 
rie. 256 P 2d 706—Thirteenth & 
Washington Sts Corp v. Neslen. 
264 P 2d 847—Mountain States Tel. 

6 Tel Co v Consolidated Freight- 
ways. 242 P 2d 563, 121 Utah 379 
—Knudsen Music Co. v Masterson, 
240 P2d 973. 121 Utah 252—Low- 
der V. Holley. 233 P 2d 350. 120 
Utah 231—Taylor v Daynes, 218 
P 2d 1069, 118 Utah 61. 

Vt—Ripchick V Pearsons, 109 A.2d 
347, 118 Vt. 313 

Va —Trayer v Bristol Parking, Inc., 
95 SE.2d 224. 198 Va 626—Mc¬ 

Daniel V. Hodges, 11 S.E 2d 623, 
176 Va 619 

Wash—Hyland v. City Garbage & 
Contracting Co., 114 P 2d 163, 9 
Wash 2d 163. 

W.Va—Higgs V Watkins, 78 S.E.2d 
230, 138 W Va 844 

Wls.—Wibbeler v. Reed, 60 NW2d 
700. 266 Wis 141. 

Wyo—Smith v. Lewis. 291 P 2d 804 
—Luckslnger v Salisbury, 264 P. 
2d 1007, 72 Wyo. 164—Ruegamer 

V Rocky Mountain Cementers, Inc., 
263 P.2d 146, 72 Wyo 268—Phelps 
V. Woodward Const. Co, 204 P.2d 
179, 66 Wyo 33—Havens v. Irvine, 
167 P.2d 670. 61 Wyo. 309, rehear¬ 


ing denied 169 P2d 866, 61 Wyo. 
309—Horton v. Colbron, 160 P 2d 
816, 60 Wyo 263—Hawks v. Cres- 
well, 144 P.2d 129, 60 Wyo. 1. 

4 C.J. p 777 note 61 [a] (1). 

Aoosptaaoa of svldones of prsvalllag 
party 

<1) A reviewing court must pre¬ 
sume that the trial court accepted 
the evidence of the prevailing party 
Cal.—Morris v. George. 135 P.2d 195, 
67 C A 2d 665—Bolander v. Thomp¬ 
son, 134 P.2d 924, 67 C.A.2d 444— 
Macaulay v. Booth, 128 P.2d 386. 
63 C A 2d 767—Chard v. O’Connell, 
120 P.2d 125, 48 C.A.2d 475—Mill¬ 
er v. Pacific Freight Lines, 104 P. 
2d 1069. 40 C.A 2d 461. 

Colo.—Bohe V. Scott, 266 P. 694, 83 
Colo 374. 

Ill.—Forney v. La Susa, 182 N.E.2d 
55. 8 Ill App 2d 542. 

Tex —Pechstein v. Pechstein, Civ. 
App., 174 SW.2d 787—Cranberry 
v. Texas Public Service Co., Civ. 
App., 171 S W.2d 184. 

(2) The assumption on appeal Is 
that the trial court resolved con¬ 
flicting testimony in favor of the 
prevailing party. 

I Cal.—Valle v. Ingram, 117 P.2d 869, 
^8 C2d 761. 

Justice V. Oroville-Wyandotte 
Irr. Dist, 246 P 2d 134, 112 C.A.2d 
616—Bright v. Zabler, 111 P 2d 
387, 43 C.A.2d 706—Cleveland v. 
Edwards' Estate. 60 P.2d 640, 16 
C.A 2d 388—Hoaking v. Danforth, 
36 P2d 427, 1 C A 2d 178—Merrill 
v Hooper, 13 P 2d 786, 126 C A. i 
80—Lane v. McAlpine, 2 P 2d 
184, 115 C.A. 607—Taylor v. U. S. 
Fidelity & Guaranty Co., 260 P. 
898, 86 C.A 382. 

Minn—In re Landers-Morrison- 
Chrlstenson Co.. 177 N.W. 933, 146 
Minn 92. 

Mo —Shumake v. Basic Metals Min¬ 
ing Corp., 129 S.W.2d 36, 236 Mo. 
App, 214. 

Tex—Dennis v. Pace Petroleum Co., 
Civ.App,, 230 S W.2d 686, error re¬ 
fused no reversible error—George 
V. Union Bank & Trust Co. of Fort 
Worth, Civ.App. 220 S W.2d 686. 
Wls—Simon v. Lecker, 285 N W. 406, 
231 Wis 106 

(3) On conflict in the evidence on 
appeal from a Judgment for plain¬ 
tiff, the supreme court must assume 
that the trial court took the view 
most favorable to plaintiff. 

Ariz.—Crismon v Christmann, 86 P. 
2d 257, 44 Ariz. 201. 

(4) Where, in a trial to the court, 
the evidence was conflicting, the ap¬ 
pellate court will assume that that 
court found the disputed issues in 
favor of party for whom Judgment 
is rendered. 

Ark —Missouri Pac. R. Co. v Price, 
138 S.W.2d 645. 199 Ark. 846. 
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D.C.—^Kraft ▼. Lowe, Mun.App.. 77 
A.2d 654. 

Oa.—Palmer ▼. Claxton. 69 S.B.2d 
879, 206 Ga 860. 

Iowa.—Sansone v. Crocker, 170 N.W. 
796, 186 Iowa 1. 

Mich.—Shaver v. Associated Truck 
Lines. 33 N.W.2d 816, 322 Mich. 
823. 

Tex. — Allen v. Sharp, Civ App., 288 
S W 2d 486, error refused—Hay- 
man V. Dowda, Civ.App, 283 S W. 
2d 466—State ex rel. Lokovlch v. 
Johnston. Civ.App.. 228 S W.2d 327. 
error dismissed—Railway Exp. 
Agency v. A. J. Tebbe A Sons Co.. 
Civ.App., 209 SW2d 197—Custard 
v. Flowers, Civ App . 14 S W.2d 109 
—Quanah, A. A P. Ry Co. v. Coop¬ 
er, Civ.App., 236 S W. 811, error 
refused. 

(5) The rule which governs the 
appellate court in reversing a ver¬ 
dict alleged to be contrary to the 
evidence, that the Jury must be deem¬ 
ed to have found to be true the evi¬ 
dence that is most favorable to the 
prevailing party, applies to findings 
by court. 

Nev—Moore v. De Bernardl, 213 P. 
1041, 47 Nev. S3, rehearing denied 
220 P. 644, 47 Nev. 33. 

Ooastmotloa against losing party 

(1) After findings for respondent, 
the evidence must be construed most 
strongly against appellant on ap¬ 
peal. 

Cal.—Patten & Davies Lumber Co. ▼. 
McConvllle, 25 P 2d 429, 219 C. 161. 

In re Stahl's Estate, 129 P.2d 
475, 64 C.A.2d 565. 

(2) A question of fact will be con¬ 
sidered as having been determined 
adversely to plaintiff, defendant hav¬ 
ing had Judgment 

Iowa—Iowa Implement Co. v .ffltna 
Explosives Co.. 165 N.W. 408, 181 
Iowa 1186. 

Oonstmotion according to oohubob 

usage 

Reviewing court would construe 
testimony of witness that he ac¬ 
quired certain knowledge “some time 
in summer of 1932“ according to 
common usage, irrespective of con¬ 
sideration that technically summer 
did not begin until June 21. 

Miss—Holmes v. Ford, 176 So. 624, 
179 Miss. 673. 

4L Ariz.—Roberts v. Malott, 292 P. 
2d 838, 80 Ariz 66—Commerce 

Mortg. Co. V. Title Realty Corp., 
279 P.2d 717. 78 Ariz 304—Canyon 
State Canners v. Hooks. 243 P 2d 
1023, 74 Ariz. 70—Anderson v. Ar- 
tesia Inv. Co.. 188 P 2d 455, 66 
Ariz. 335 — Kenton v. Wood, 107 P. 
2d 880, 56 Ariz. 326 — In re Taylor's 
Estate, 106 P 2d 492. 66 Ariz. 211 
—^Wentz V. Pacific States Savings 
A Loan Co., 88 P.2d 1006, 62 ArU. 
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competent evidence will not be considered by the | reviewing court** 


EOS—Htatt T. Lea, SI P.2d 401, 48 
Arts. SSO, 107 A.L..R. 444. 

Ark.— Fate v. Fears, 265 aw.2(l 9E4, 
223 Ark. 366—Strancre v. Corley, 
268 S.W.2d 337, 221 Ark. 816—Com¬ 
modity Credit Corp. v. American 
Blquitable Assur. Co. of New York, 
188 S.W.2d 433, 198 Ark. 1160— 
Sheppard v. Sheppard, 90 S.W.2d 
960, 192 Ark. 298—Drexel Furni¬ 
ture Co. V. Jacobs, 278 S.W. 16, 169 
Ark. 1211. 

Cal.—Fackrell v. City of San Diego, 
167 P.2d 626, 26 C.2d 196, 168 A.L. 
R. 778—In re Bristors Estate, 143 
P.2d 689, 23 C.2d 221—Minikin v. 
Hendrix, 101 P.2d 473, 16 C 2d 838 
—Aronson & Co. v. Pearson, 249 P. 
191, 199 C. 295—^Pomeroy v. Col¬ 
lins, 243 P. 667. 198 C. 46. 

Schuler v. Winstanley, 297 P.2d 
612, 141 C.A.2d 769—Deeper v. Nel¬ 
son, 293 P.2d 111, 139 CA.2d 66— 
Petition of Oster, 287 P.2d 859, 135 
C.A^2d 769—Llnehan v. Linehan, 
286 P.2d 326. 134 C.A.2d 260—In 
re Rowell's Estate. 282 P.2d 163, 
132 C.A.2d 421—Valley Group Pipe 
Trades Trust Fund v. L. R. Strain 
Plumbing & Heating Co., 280 P.2d 
636, 131 C.A.2d 432—Carvalho v. 
McCoy, 276 P 2d 21, 128 C.A 2d 702 
—Epley V. Hiller, 274 P.2d 696, 
128 C.A.2d 100—Murphy v. Ablow, 
268 P,2d 80. 123 C A.2d 863—Rich¬ 
ards V. Plumbe, 253 P 2d 126, 116 
C.A.2d 132—Woolnms v. Woolama, 
261 P.2d 392, 116 C.A.2d 1—Ren- 
shaw V. Happy Valley Water Co., 
260 P.2d 612, 114 C A 2d 621—Bet- 
telheim v. Hagstrom Pood Stores, 
Inc., 249 P.2d 301, 113 C.A 2d 873— 
Carr v. Holtalandcr, 246 P.2d 678, 
112 C.A.2d 689—Goad v. Rogers, 229 
P.2d 791, 103 C.A.2d 294—Pope v. 
Pope, 227 P2d 867, 102 C A.2d 353 
—In re Sullivan's Estate, 196 P.2d 
894, 86 C A 2d 890—City of Palos 
Verdes Estates v. Willett. 171 P. 
2d 26, 76 C.A 2d 394—Southern Cal¬ 
ifornia Freight Lines v. State Bd. 
of Eaualizatlon. 163 P 2d 776. 72 C 
A.2d 26—Buckhantz v R. G. Ham¬ 
ilton & Co, 163 P.2d 756, 71 C.A.2d 
777—^Banduccl v. Banduccl, 147 P 
2d 73, 63 C.A 2d 600—Poe v. Law¬ 
rence, 140 P.2d 136, 60 C A 2d 125— 
Alonzo V. Badger, 138 r.2d 24, 58 
C.A.2d 762—Von Breton v. Hicks, 
181 P.2d 560, 65 CA2d 909—Mat- 
suda V. Luond, 126 P 2d 359, 52 C. 
A.2d 453—Landcgren v. Quillcl, 126 
P.2d 141, 62 C.A 2d 213—Smith v. 
Coleman, 116 P.2d 133, 46 C A 2d 
607—Macart v. San Joaquin Build¬ 
ing & Loan Ass’n, 114 P 2d 395, 46 
C.A.2d 396—Hutchinson v. Califor¬ 
nia Trust Co., Ill P2d 401. 43 C 
A.2d 671—In re Wlnzeler’s Estate, 
108 P.2d 720. 42 C.A.2d 246—Kos- 
sine V. Styliano, 106 P.2d 962, 40 
C.A.2d 721—Hall v. Kaufman. 99 
P.2d 389, 87 C.A.2d 264—^Larsen v. 


Van Dieken. 98 P.2d 668, 84 C.A.2d 
862—Scott V. Flanagan, 67 P.2d 
1382, 14 C.A.2d 105—Ford ft Mc¬ 
Namara V. Wilson, 6 P.2d 996. 119 
C.A. 476—Wilton v. Spalding, 800 
P. 141, 114 C.A. 407—Wold v. 

League of Cross of Archdiocese of 
San Francisco, 300 P. 67, 114 C.A. 
474—Ballln v. Phoenix, 282 P. 421, 
102 C.A. 117. 

Colo.—Calvat v. Juhan, 206 P.2d 600. 
119 Colo. 561—Monroe v. Monroe, 
63 P.2d 459, 99 Colo. 401. 

Ind.—Heckman v. Heckman, 134 N.E. 
2d 695. 

Wilson V. Southerland, 106 NE. 
2d 237, 122 Ind.App. 541—Wachter 

V. Dewes. 29 N.E.2d 1001, 108 Ind 
App. 469. 

Kan.—Ard v. Wilson, 56 P. 80, 60 
Kan. 867. 

Minn.—Daugherty v. Sowers, 68 N. 

W. 2d 866. 243 Minn 572—In re 
Healy's Estate, 68 N.W.2d 401, 243 
Minn 383—Colstad v. Levine, 67 
N.W.2d 648, 243 Minn. 279—Coon¬ 
ey V. Equitable Life Assur. Soc. 
of U. S. 61 NW.2d 286, 236 Minn. 
377—Northwest Tractor & Equip¬ 
ment Co. V. Wadsworth, 38 NW. 
2d 841, 229 Minn 213—Enderson 
V. Kelehan, 32 N.W.2d 286, 226 
Minn. 163—^Whitney v. Leightpn, 
30 NW.2d 329, 225 Minn. 1. 

Miss.—Young V. Weaver, 32 So.2d 
202, 202 Miss. 291. 174 A.L.R. 983. 

Nev.—Agricultural Ins Co. of Wa¬ 
tertown, N. Y, V Blitz. 64 P 2d 
1042, 67 Nev. 370, modlfled on oth¬ 
er grounds 68 P 2d 668, 67 Nev 
389 

N.J.—Brody v. Goldman, 186 A. 671, 
117 N J.Law 97. 

N.Y.—Van Roo v Van Roo, 49 NY. 
S.2d 220, 268 App Div 170, affirmed 
61 N.E 2d 450, 294 N.Y 731. 

N.M.—Woodburn v. Grimes, 275 P 
2d 850, 68 NM. 717—Tidwell v 
Reeder, 247 P 2d 860, 66 N M. 617 
—Huston V. Huston, 242 P.2d 495, 
66 N.M. 203. 

Tex—Holt V. City of San Marcos, 
Civ.App., 288 SW2d 802, error re¬ 
fused no reversible error—Pruett 
V. Mabry, Civ.App, 268 S W.2d 632, 
error refused no reversible error— 
Black v. Burd, Civ.App, 255 S W 
2d 563, error refused no reversible 
error—^Morrison v. Habeeb, Civ. 
App., 246 S W 2d 217, reversed on 
other grounds 252 S.W.2d 148, 161 
Tex. 608—Mid-Continent Supply 
C<\ V. Conway, Civ App , 240 S W. 
2d 796, error refu.sed no reversible 
error—Gaford v. Arnold. Civ.App., 
238 S.W.2d 226—Casstevens v. 
Chlldre, Civ.App., 235 S.W.2d 703 
—Dunn Bros. Pipe Line Contrac¬ 
tors V. Caldwell, Civ.App., 224 S.W. 
2d 766—Bray v. Peden, Civ.App., 
213 S.W.2d 469—La Brier v. Wil¬ 
liams, C1V.APP., 212 S.W.2d 828, 
error refused no reversible error 
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—Barrlck v. David, Civ.App., 204 
S.W.2d 520—South Tex. Inv. Co. v. 
Harrison, Civ.App., 194 S.W.2d 687, 
error refused no reversible error—> 
Rogers v. Mowry, Civ.App., 183 S. 
W.2d 737—Wllmans v. Hubble, Civ, 
App., 163 S.W.2d 228, error refused 
—Williams ft Davis Boiler & 
Welding Co. v. Wilder, Civ.App., 
131 S.W.2d 697—Fidelity ft De¬ 
posit Co. of Maryland v. First Nat. 
Bank, Civ.App., 113 N.W.2d 622, 
error dismissed—Exporters ft Trad¬ 
ers Compress ft Warehouse Co. v. 
Steele, Civ.App., Ill S.W.2d 867 
—Wrenn v. Reed, Civ.App., 98 S. 
W.2d 851—Huff V. State, Civ.App., 
93 S.W 2d 231—Gonzalez v. Zachry. 
Civ.App., 84 S W.2d 855, error re¬ 
fused—L. E Whltham ft Co. v. 
Kemp, Civ.App., 66 S.W.2d 462— 
Ehng V. Garlin, Civ App, 63 S AV. 
2d 898—Shepherd v. Woodson Lum¬ 
ber Co., Civ App., 63 SW.2d 681— 
Perry v. Hart, Civ.App.. 61 S.W. 
2d 1094—Fagg v. Benners, Civ. 
App, 47 SW2d 872—Brotherhood 
of Railroad Trainmen v. Smith, 
Civ.App, 36 SW.2d 771—Republic 
Reciprocal Ins Ass'n v. Ewing, 
Civ App , 27 S W 2d 270—Green v. 
Noah. Civ App, 24 SW2d 1113— 
I’orter v. Cluck, Civ.App., 13 S W. 
2d 130—National Grand Lodge, 
Loval Friends of America Benev. 
A.sa’n V. AViIson, Civ.App, 6 S W. 
2d 206—Texon Oil & Land Co. of 
Delaware v. Hanszen, Civ App, 292 
S.W. 663—Keys v. Tarrant Coun¬ 
ty Building & Loan Ass'n, Civ. 
App., 286 SW 693—Indemnity Ins. 
Co of North America v Scott, Civ. 
App, 278 S W 347, affirmed. Com. 
App , 298 S W 414—Payne v. Smith, 
Civ App, 268 SW 243—Steere v. 
Stoekvarda Nat. Bank, Civ.App, 
266 SW 631. 

Utah —Malstrom v. Con.soUdated 
Theatres, 290 P.2d 689, 4 Utah 2d 
181—Lawrence v. Bamberger R 
Co, 282 P2d 335, 3 Utah 2d 247— 
Keller V. Wlxom, 2.66 P.2d 118— 
Sine V Salt Lake Transp. Co., 147 
P2d 875, 106 Utah 289. 

Vt.—City of Montpelier v. Bennett, 
126 A 2d 779—Bagallo v. Hoar, 110 
A 2d 719, 118 Vt. 386—Whitman 
Lumber Co. v. Van Buren Lumber 
Co.. 86 A 2d 650, 117 Vt 170—Town 
of Manchester v. Town of Town- 
shend, 2 A 2d 207, 110 Vt. 136— 
University of Vermont v. Wilbur’s 
Estate. 163 A. 672. 106 Vt. 147— 
Eastman v. Jacobs, 162 A. 382, 104 
Vt. 636—Johnson v. Wells-Lamson 
Quarry Co., 163 A. 203, 103 Vt. 178. 
Va.—Bristol Redevelopment and 
Housing Authority v, Denton, 93 S. 
K.2d 288, 198 Va. 171. 

Wis.—Schuld V. Sterbenz, 26 N.W.2d 
642, 260 Wis. 186. 

42. Ky,—Deep v. Farmers' Nat. Bank 
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In reviewing a finding on conflicting evidence, the i as true,** and the appellate court will ffesolve in 
testimony supporting the finding must be accepted | favor of the findings made by the trial court 


of Lebanon, 67 S.W.2d 1002 247 
Ky. 801. 

Mo.—Snow V. Funck, 41 S,W.2d 2— 
Vinlnjr V. Ramage, 8 S.W.2d 712 
819 Mo. 65. 

N.T.—-Wooley v. Stewart, 118 N.E. 
847. 222 N.Y. 347. 

43. Ariz.—First Baptist Church of 
Willoox V. Connor, 245 P. 932, 30 
Ariz. 234. 

Cal.—Burke v. ChrostowskI, 296 P. 
2d 646, 46 C.2d 444—Feckenscher 
V. Gamble. 85 P 2d 885, 12 C.2d 
482—Aronson & Co. v. Pearson, 249 
P. 191, 199 C. 296—Tuso v. Green. 
229 P. 827, 194 C. 674—Royer v. 
Kelly, 161 P. 1148, 174 C. 70 

Leemhuls v. Leemhuis. 289 P.2d 
852, 187 C.A.2d 117—Delbon v. 

Brazil, 285 P.2d 710, 134 CA2d 461 
—In re Younjf's Estate, 281 P.2d 
368, 132 C.A.2d 25—Valley Group 
Pipe Trades Trust Fund v. L. R. 
Strain Plumbing: & Heating: Co., 
280 P.2d 636, 131 C.A.2d 432—Sha- 
ha V. Frey, 277 P.2d 428, 129 C.A. 
2d 609—Ogrulin v Jeffries, 263 P. 
2d 76, 121 C.A.2d 211—Newton v. 
Los Angeles Transit Lines. 237 P. 
2d 682, 107 C.A.2d 624—Thein v. 
Silver Inv. Co., 196 P 2d 956, 87 
C A 2d 308—Humiston v. Hook, 194 
P.2d 122, 86 C.A.2d 101—Taylor v. 
Humbird, 191 P 2d 788, 85 C.A.2d 
40—Silveyra v Harper, 187 P 2d 
83, 82 CA2d 761-K. C Working: 
Chemical Co v Eureka-Security 
Fire & Marine Ins. Co. of Cincin¬ 
nati, Ohio, 186 P.2d 832, 82 CA2d 
120—Guay v American President 
Lines, 184 P 2d 539, 81 C.A.2d 495 
— People V. One 1941 Chrysler 6 
Tour Sedan, 183 P 2d 368, 81 C.A. 
2d 18—^West V Laurence, 183 P. 
2d 31. 81 CA2d 89—Church v. 

Wade, 182 P 2d 212, 80 C.A.2d 412 
—People V. One 1941 Chrysler 6 
Tour Sedan, License No. 1N974, 
Engine No C34-94B8, 180 P 2d 780, 
reheard 183 P 2d 368, 81 C.A.2d 18 
—Kindscher v. Dyer, 177 P.2d 782. 
78 CA2d 323—Davis v California 
Motors, 166 P 2d 52. 73 CA.2d 241 
—Martin v. Mutual Ben. Health 
& Acc. Ass’n, 162 P 2d 980, 71 C A. 
2d 657—Fidelity & Cas. Co. of N. 
Y. V. Abraham, IGl P 2d 689, 70 C. 
A.2d 776—Keegan v. Kaufman 
Bros., 166 P.2d 261, 68 C.A.2d 197 
—Baber v. Compton-Delevan Irr. 
Dlst., 166 P.2d 36, 68 CA.2d 131— 
Shriver v. Silva. 151 P.2d 528, 65 

C.A.2d 528—Hayward Lumber & 
Investment Co. v. Ford, 148 P.2d 
689, 64 C.A.2d 346—McManus v. 
Otis, 143 P.2d 380, 61 C.A.2d 432 
—^Weiner v. Mullanoy, 140 P.2d 
704, 69 C.A.2d 620—California Cot¬ 
ton Co-op. Ass'n v. Byrne, 136 P. 
2d 359, 58 C.A.2d 340—Scovllle v. 
De Bretteville, 123 P.2d 616, 50 C. 
A.ld 622—Field v. Mollizon, 128 P. 


2d 608, 60 C.A2d 586—Hodges v. I 
McCullom, 117 P.2d 44, 47 C.A.2d' 
41—Whitcomb v. Emerson, 116 P. 
2d 892, 46 C.A.2d 263—Lyon v. 
MacQuarrie. 115 P.2d 594, 46 C.A. 
2d 119—Burgess v. Security-First 
Nat. Bank of Los Angeles, 118 P. 
2d 298, 44 C.A.2d 808—Kellis v. Liv¬ 
ingston, 111 P.2d 453, 43 C.A.2d 
656—Lentz v. Hartman, 111 P.2d 
404, 43 C.A.2d 609—-In re Filippi’s 
Estate, 49 P.2d 892, 9 C.A.2d 335— 
Bates V. Escondido Union High 
School Dist. of San Diego County. 
48 P.2d 728, 9 C.A.2d 43—Cummins 
V. Cummins, 46 P.2d 284, 7 C.A.2d 
294—Nordin v. Eagle Rock State 
Bank, 34 P.2d 490, 139 C.A. 584— 
t Hale v. Harbor Petroleum Corpo¬ 
ration, 33 P.2d 1039, 139 C.A. 465— 
Whltsett V. Morton, 33 P.2d 64, 
138 C.A. 628—Landon v. Hill, 29 
I P.2d 281. 136 C.A 660—Diggs v. 
Arnold Bros., 23 P.2d 71, 132 C.A. 
618—Andrews v. Reidy, 21 P.2d 
467. 131 C.A. 334—Iffland v. John, 
17 P 2d 1028. 128 C.A. 531—Madera 
I Sugar Pine Co v. Weakley, 16 P. 
2d 321, 127 C.A. 733—Whitham v. 
Whltham, 16 P.2d 1105, 127 C.A. 
481—Siskin v. Dembrolf. 9 P.2d 
908. 121 C.A. 780—Demers v. Suth¬ 
erland, 4 P2d 187, 117 C.A. 489 
—California Standard Finance Cor¬ 
poration v. Riverside Finance Co., 
296 P. 666, 111 CA 151—Fendl^y 
V. City of Anaheim, 294 P 769. 
110 C.A. 731—Wolfe v. Severns, 
293 P. 166, 109 C.A. 476—Reynolds 
V. Hook, 292 P. 1000, 109 C.A 226 
—^Elliott v Federated Fruit & Vt*g- 
etable Growers, 291 P. 681, 108 C. 
A 412—Brown v. Tropp, 289 P. 
648, 106 C.A, 606—Johnston v. 

Groom, 278 P. 935, 99 C.A. 462— 
Metcalf V. Hill, 275 P. 994, 97 C.A. 
697—Kenyon v. Hartford Accident 
& Indemnity Co., 260 P. 952, 86 C. 
A. 269—Sweet v. Hamllothoris, 258 
P. 652, 84 C.A, 776—Delannoy v. 
Quotu, 239 P. 71, 73 C A. 027— 
Berrlnger v. Krueger, 232 P. 467, 
69 C.A. 711—Conner v. Garrett, 
224 P. 786, 65 C.A. 661—Terosl v. 
Cavala, 220 P. 686, 64 C.A. 148— 
Menottl V. Marchesi, 218 P. 439, 63 
CA, 49—Zarillo v. Le Mesnager, 
196 P. 902, 51 C.A. 442—Gallo v. 
Gallo, 169 P. 1058, 31 C.A. 189. 

Colo.—Radetsky v. Montgomery, 30 
P.2d 858—Commercial Inv. Co v 
Newhagen. 266 P. 713, 83 Colo 
633—Middelkamp v. Smith, 213 P. 
673, 73 Colo. 129. 

D.C.—Shu V. Basinger, Mun.App., 67 
A.2d 296. 

Pla.—Stigletts v. McDonald, 186 So. 
283, 135 Fla. 385. 

Ind.—^Montgomery v. Pierson, 146 N. 

E. 771, 195 Ind. 476. 

Doty V. Dowd, 163 N.E. 431, 85 
lnd.App. 182. 


Iowa.—Isaac A Co. v. J. R« Llnd86]r 
& Co., 176 N.W. 950, 188 Iowa 947. 
Kan—Martin v. Hunter, 297 P.2d 
163, 179 Kan. 678. 

La,—Hayes v. Illinois Cent. R. R.t 
App., 83 So.2d 160—Eagle Star & 
British Dominions Ins. Co., Limit¬ 
ed, V. Dicks, 189 So. 156, 19 La. 
App. 873. 

Mich.—Clark v. Jackson, 282 N.W. 

176, 286 Mich. S55. 

Minn.—State by Burnquist v. Fisch¬ 
er, 71 N.W.2d 161, 246 Minn. 1— 
Visneski v. Vlsneskl, 17 N.W.2d 
313, 219 Minn. 217. 

Miss—^Powell v. Tomlinson, 92 So. 

583, 129 Miss. 668. 

Mo—Snip V. City of Lamar, 201 S, 
W.2d 790. 239 Mo App. 824—Swift 
& Co. V Madden, App., 35 S.W.2d 
59—^Brumley v. McCormack. App.r 
17 S.W.2d 697—^Weaver Bros. v. 
Smith, App, 13 SW.2d 578—Heck- 
mann v. Van Graafeiland, App.. 291 
S.W. 190—Koch V. Sanford Loan & 
Realty Co.. 286 S.W. 732, 220 Mo. 
App. 396—Mornn v. Thurman Davis 
Grain Co, App., 226 SW. 84— 
Hauer v. Harkreader, App., 221 S. 
W 813. 

N M —Perkins v Drury, 258 P.2d 
379, 57 N.M 269. 

NY—Cooper v Gossett, 262 N.Y.S. 
425, 237 App Dlv. 700, reversed on 
other grounds 189 NE 562, 268 
NY. 491, motion denied 193 N.E. 
292, 26r» N.Y. 504 

Pa—McNulty v. General American 
Life Ins Co. .23 A 2d 796. 15.3 Pa. 
Super. 288—Selby v. Equitable 
Bcneflcial Mut Life Ins Co , 17 A. 
2d 696, 143 Pa Super 131—Gur- 
n*K*kl V T'olish Roman Catholic 
Union of America. 172 A. 480. 
113 I’a Super I «9--Sfiniu»'l 
Building & I^o/m Ah.m’u \ Collins, 
171 A. 300, 112 Pa.Super. 434—Kell¬ 
ner v. Parker, 163 A. 363, 106 Pa. 
Super 522. 

R.I.—Moschetti v. De Cubellls, 20 A. 
2d 263, 66 RI 463—Anfiell v. 
Angell, 11 A.2d 922, 64 R I. 264. 
Tex—Rick v. Grubbs, 214 S.W.2d 
925, 147 Tex. 267. 

Associates Inv. Co. v. Ligon, Civ. 
App, 209 S.W 2d 218—Strickland 
V. Humble Oil & Refining Co., Civ. 
App, 181 SW2d 901—Bond Auto 
Loan V. Burch, Civ.App., 171 S.W. 
2d 164—National Aid Life Ass'n 
V Drlsklll, Civ.App., 138 S.W.2d 
2.38—Williams v. Smith, Civ.App., 
137 S.W.2d 121, error dismissed— 
Herndon v, Williams, Civ.App., 288 
SW. 644—Stovall v. Martin, Civ. 
App., 210 S.W. 321—Richardson v. 
Harless, Civ.App, 207 S.W. 139. 
Utah—Tribe v. Tribe, 202 P. 218, 69 
Utah 112. 

Vt—Clifford v. West Hartford 
Creamery Co., 163 A. 206, .103 Vt. 
229* 
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W.Va.—^Holt Motors v. Casto, 67 S.B. 
. 2d 422. 136 W.Va. 284. 

Wls. —Thayer v. Hyne, 48 N.W.2d 
498. 259 Wis. 284—Nichols v. 

Oalpin. 202 N.W. 163. 186 Wis. 485. 
Wyo.—Trails Motors. Inc. v. First 
Nat. Bank of Laramie. 301 P 2d 
776.—Wilcox V. Herbst, 296 P.2d 
766—Havens v. Irvine. 167 P.2d 
670. 61 Wyo. 309, rehearing: denied 
169 P.2d 366, 61 Wyo. 309—La- 
verents v Gattis. 160 P 2d 867, 60 
Wyo. 286—Carter Oil Co. v. Pacific- 
Wyoming Oil Co., 263 P. 960. 37 
Wyo. 448. rehearing denied 267 P. 

86. 38 Wyo. 361—Seaman v. Big 
Horn Canal Ass’n, 213 P. 938. 29 
Wyo 391. 

The most liberal oredeaoe will be 
given to the evidence of the party 
who prevailed below, and the conflict¬ 
ing evidence which may have been 
disbelieved by the trial court will be 
disregarded. 

Kan.—Karr v. Moffett. 187 P. 683. 
106 Kan. 379. 

On appeal from order made on af¬ 
fidavits involving decision of a ques¬ 
tion of fact, appellate court is bound 
by same rule that controls where 
oral testimony Is presented for re¬ 
view. and where affidavits are in 
conflict, those in favor of prevailing 
party must be taken as true and the 
facts stated therein must be con¬ 
sidered established. 

Cal.—De Pier v. Maddox, 197 P.2d 

87, 87 C.A.2d 460. 

44 . Cal —Dills v. Delira Corp., App . 
302 P.2d 397—Richards Realty Co 
V. Real Estate Com’r, App., 300 P. 
2d 893—Tatsuko Okuda Endo v. 
State Bd. of Equalization, 300 P 2d 
866, 143 C.A.2d 396—Risley v. Len- 
wcll, 277 P.2d 897, 129 C.A.2d 668— 
Dawson v. Williams, 273 P.2d 75. 
127 C.A.2d 38—Peterson v Mill- 
man, 238 P.2d 117, 108 C.A 2d 41— 
Edgar v. Bank of America Nat. 
Trust & Sav Ass'n. 228 P.2d 21. 
102 C.A.2d 700—Jensen v. Union 
Paving Co., 218 P 2d 134. 97 C.A 
2d 637—In re Barton's Estate, 214 
P.2d 857, 96 C.A.2d 234—Munson 
v. Kirby, 287 P. 133. 106 C.A. 213 
Colo.—Olanella v. Haffner, 26 P.2d 
817, 93 Colo. 449. 

Ky.—Stephenson v. Burton, 246 SW. 
2d 999—Robinson v. Bailey, 128 
S.W2d 179, 278 Ky 67—Hutchins 
V. Foley. Ill S.W.2d 686, 271 Ky. 
104—Dyche v. Scoville, 109 S.W 
2d 681. 270 Ky. 196—Well v. B. E. 
Buftaloe & Co., 66 S.W.2d 704. 251 
Ky. 673. 

Mont—Bickford v. Bickford, 158 P. 

2d 796. 117 Mont. 372. 

Or.—Chatterton v. Chatterton, 301 P. 
2d 1034. 

Tex.—Fernandez v. Cano, Clv.App., 
108 S.W.2d 810, error dismissed. 


Vt.—Town of Manchester v. Town 
of Townshend, 2 A.2d 207, 110 
Vt. 136. 

Where the evidence raises only 
donbt whether findings of fact by the 
trial court are correct, the doubt will 
be resolved in favor of the findings 
Ky—Weil V. B. E. Buftaloe & Co., 66 
S.W.2d 704, 261 Ky. 673. 

might discrepancies in the testi¬ 
mony must be resolved on appeal in 
favor of the prevailing party. 
Wash.—Lund v. Johnson, 298 P. 702, 

162 Wash. 526. 

Besolved in favor of submission to 
trier of facts 

Any reasonable doubt as to wheth¬ 
er inference that owner of automo¬ 
bile, negligently driven by another 
at third person's request, permitted 
such person to use automobile, has 
been rebutted as matter of law. 
should be resolved in favor of sub¬ 
mitting question to trier of facts. 
Cal.—Hicks v. Reis. 134 P.2d 788, 
21 C.2d 654. 

44.5 Cal.—Clemons v. City of Los 
Angeles, 222 P.2d 439, 36 C.2d 96— 
Bernlker v. Berniker, 182 P 2d 667, 
30 C2d 439. 

Fifleld v. Greeley, 282 P.2d 652, 
132 C,A.2d 612—Nemec v. Policy. 
277 P.2d 76. 129 C.A 2d 453—Staf- 
ford-Lewis v. Wain, 276 P 2d 167, 
128 C,A.2d 614—Ellsworth v Elite 
Dry Cleaners, Dyers and Laundry. 
274 P2d 17. 127 C A 2d 479—Fowler 
V. Brown, 270 P.2d 659, 126 C A 2d 
460—Horwath v. Roosevelt Hotel 
Co, 267 P.2d 66, 118 C A-2d 1— 
Schurz V. Gelber. 256 P 2d 634, 117 
C.A.2d 681—Morris v. City of Los 
Angeles, 254 P.2d 936, 116 C.A 2d 
866—Grant v Scott, 261 P.2d 25. 
114 CA2d 728—Ellis v. Dallas. 
248 P.2d 63. 113 C.A 2d 234—In re 
Durham's Estate, 238 P.2d 1067, 
108 C.A.2d 148—In re McPherson’s 
Estate, 212 P 2d 41. 94 C.A.2d 906— 
In re Capolino’s Estate, 210 P 2d 
860, 94 C.A.2d 674—Tomey v Dy¬ 
son, 172 P.2d 739, 76 C A 2d 212— 
Shapiro v. Equitable Life Assur 
Soc. of U. S., 172 P 2d 726, 76 C 
A.2d 76—Smith v. Wiget, 171 P.2d 
663, 76 CA.2d 691—Bellotich v 
Pollock, 171 P.2d 67, 76 C.A.2d 
142—Temple v. Corp. of America, 

163 P.2d 67, 71 C.A 2d 699—Abroms 
V. New York Life Ins. Co., 149 P. 
2d 217, 64 CA.2d 449—Seeger v. 
Odell, 148 P2d 901, 64 C.A.2d 397— 
In re Isenberg's Estate, 146 P.2d 
424, 63 C.A.2d 214—California Em¬ 
ployment Commission v. Detthesda 
Foundation, 128 P.2d 874, 54 C.A 
2d 348—Redmond v. City of Bur¬ 
bank, 111 P.2d 376, 43 C A.2d 711— 
O'Brien v. Markham, 99 P.2d 583, 

1286 


6 C.J.S. 

there is evidence to sustain the 

87 C.A.2d 881—Platt v. Union 
Packing Co., 89 P.2d 662, 82 C.A.2d 
329. 

Continental Ins. Co. of New York 
V. Pacific Greyhound Lines, 111 P. 
2d 37, 43 C.A.2d Supp. 877. 

Idaho.—Jensen v. Chandler, 291 P.2d 
1116, 77 Idaho 303—Conley v. 

Amalgamated Sugar Co., 263 P.2d 
706. 74 Idaho 416. 

Ohio.—Moss V. Lordler, App., 129 N. 
E 2d 84—Taylor v. Shields, App., 
Ill NE.2d 696—Warner v. Mat¬ 
thews. 69 N.E.2d 69, 79 Ohio App. 
111 . 

Tex—Bass v. Ware, Civ.App., 203 S. 
W 2d 1001, error refused no re¬ 
versible error. 

Utah—John C. Cutler Ass’n v. De 
Jay Stores, 279 P.2d 700, 3 Utah 2d 
107. 

46. Ala—State v. Joe H. Brady & 
Associates. 87 So.2d 862, 264 Ala. 
397. 

Ariz—Honig v. Honlg, 269 P.2d 737. 
77 Ariz. 247—State ex rel Mullen v. 
Hedrick, 76 P 2d 366, 61 Ariz. 180 
Cal —Mountain States Creamery Co 
V. Tagerman, 24 6 P 2d 21, 39 C 2d 
355—Hale v. Bohannon, 241 P 2d 4, 
38 C2d 468—Wilke v Crofton, 209 
P 2d 790. 34 C 2d 304—O’Banlon v. 
Borba, 196 P 2d 10. 32 C 2d 146— 
Pewitt V. Riley, 163 P 2d 873. 27 
C 2d 310—Elko Mfg Co v Brink- 
meyer, 15 P 2d 7.61, 216 C 668— 
Langford v Thomas, 252 P. 602 200 
C. 192 — Post V City and County 
Bank, 183 P 802, 181 C 238 
Wilcox V. Reis, App, 303 P 2d 
774—Valenzuela v. Valenzuela. 

App, 303 P 2d 12—Harn.son v 
Bouris, 293 P 2d 98. 139 C A 2d 170 
—Cunningham v Schmitz, 290 P 2d 
937, 137 CA2d 5G7—Miller v 
Brown, 289 P ?d 672 nn f 'a 
763—Allen v. Shaver. 289 P 2d 256, 
136 C A 2d 621—Drake v. Mash, 288 
P2d 694, 136 C A 2d 410--lL.i7e .• 
V. Gunn, 286 P 2d 643, 134 C A 2d 
689—Hughes v Forward, 285 P 2d 
668, 134 CA2d 329—Lewis v 
James. 285 P 2d 86. 134 C A 2d 15— 
Kalmus v. Cedars of Lebanon Hos¬ 
pital. 281 P 2d 872. 132 C A 2d 243 
—Valley Group Pipe Trades Trust 
Fund v L. R Strain Plumbing & 
Heating Co, 280 P 2d 636, 131 C A. 
2d 432—Matoza v. Matoza, 269 P 2d 
61. 124 C A 2d 672—Talbot v Gadia, 
267 P.2d 436. 123 C.A 2d 712— 

Ogulin V. Jeffries. 263 P 2d 76. 121 
C.A 2d 211—Maselll v. E H Apple¬ 
by & Co., 266 P2d 618, 117 C A.2d 
634—Larson v. Thoresen, 254 P.2d 
666, 116 C.A.2d 790—White v. 
Walsh. 234 P.2d 276, 106 C.A.2d 828 
—Van Amersfoort v. Young, 232 P. 
2d 669, 106 C.A.2d 22—Hamilton v. 
Hamilton, 231 P 2d 69, 104 C.A 2d 
111—Millard v. Millard, 227 P.2d 
477, 102 C.A.2d 249— Meilink v. 
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Pollard, 226 P.2d 69, 101 C.A.2d 796 
—Reed v. Pacific Indem. Co., 225 
P.2d 265, 101 C.A 2d 151—Romero 
V. Eustace. 226 P.2d 236, 101 C.A. 
2d 263—De Sylva v. Ballcntlne. 216 
P.2d 780, 96 C.A.2d 603—Sasner v 
Ornsten, 209 P.2d 44, 93 C.A.2d 
467—Morgan v. City of Los An¬ 
geles, 204 P 2d 376, 91 C A 2d 134— 
Zolezzi V. Michelis, 196 P.2d 835, 86 
C A 2d 827—Scutt v. Bassett. 194 P 
2d 781, 86 C.A 2d 373—Reid v. 
Johnson, 192 P 2d 106, 86 C.A 2d 
112—Innes Pood Equipment Co v 
Sanguinetti Fruit Co., 192 P.2d 83, 
86 C.A 2d 140—Taylor v Humbird, 
191 P2d 788. 85 C.A 2d 40—Graner 
V. Hogsett. 191 P2d 497, 84 C A 2d 
667—Sutera v Palmieri, 180 P 2d 
414, 79 CA.2d 359—Kreling v. 

Walsh. 176 P2d 965, 77 C A 2d 821 
—Jegen v Berger, 174 P.2d 489, 77 
C A 2d 1—Shapiro v Equitable Life 
Assur. Soc. of U S. 172 P 2d 725. 
76 C.A.2d 76—Anderson v. Thacher, 
172 r.2d 633, 76 C.A 2d 60—Davis v 
Slu man. 164 P 2d 787. 72 C A 2d 
255—Katz v. Enos. 156 P 2d 461. G8 
C A 2d 266—Kornbau v Evans, 152 
P2d 661. 66 CA2d 677—McManus 
V. Otis, 143 P2d 380. 61 C A 2d 432 
—Poe V Lawrence, 140 P 2d 136, 60 
C A 2d 125—Baird v Madsen. 134 
P2d 885, 57 C A 2d 465—Do La 
Motte V Rucker, 130 P 2d 444, 55 
C A 2d 226—McDougall v Morrison, 
130 P 2d 149. 55 C A 2d 92—Ebert v 
Tide Water Associated Oil Co, 129 
P 2d 135, 54 CA2d 407—Boas v 
Bank of America Nat Trust & 
Savings Ass’n, 125 P 2d 620, 61 C A 
2d 592—County Fir.st Nat Bank of 
Santa Cruz v Coa.st Dairies & Land 
Co.. 115 P2d 988. 46 C A 2d 355— 
Commercial Discount ('!o v Mehnc, 
108 P2d 735. 42 CA 2d 220—Foster 

V Warren, i 03 P 2d 591. 39 C A 2d 
470—Gallo V Boyle Mfg. Co , 94 
P2d 1010, 35 C.A 2d 168—Platt v 
Union I’acking Co. 89 P 2d 662, 32 
C A 2d 329—Emerson v. Emerson. 
55 P 2d 1265, 12 C A 2d 648—i^^nrley 

V Wolf, 51 P 2d 20.3, 10 C A 2d 224 
—Smith V Pacific Greyhound Cor¬ 
poration. 35 P2d 169. 139 CA 696 
—Whitham v. Whit ham, 15 P 2d 
1105. 127 CA 481—Siskin v Dem- 
broff. 9 P2d 908, 121 CA 730— 
Demers v. Sutherland, 4 P 2d 187, 
117 CA 489—California Standard 
Finance Corporation v Riverside 
Finance Co., 295 P 556, 111 C A 161 
—Fendley v. City of Anaheim, 294 
P. 769. 110 CA 731—Underhill v 
Peterson. 293 P 861. 110 CA 221— 
Packer v. Wagner, 292 P. 523, 109 
C.A. 26—Elliott V Federated Fruit 
& Vegetable Growers. 291 P. 681, 
108 C.A. 412—Hanson v Cordoza, 
290 P. 62, 106 C.A. 600—Bovo v 
Abrahamson, 280 P. 191, 100 CA 
373 —Mercantile Inv Co. v. How, 
278 P. 243. 99 C.A. 182. 


Quintana v. Southern Cal. Edison 
Co.. 268 P.2d 1096. 124 C.A.2d Supp. 
894. 

Colo.—W. A. Ellis, Inc. v. Ellis, 168 
P 2d 649, 116 Colo. 12—^Dittbrenner 
v. Myerson, 167 P 2d 15, 114 Colo 
448—Robeson v. Bennett. 56 P.2d 
34, 98 Colo 272. 

Ill.—Jordan v. Anagnost. 88 N.E.2d 
378, 338 IIl.App 660. 

Iowa—Merle O Milligan Co. v. Clai¬ 
borne. 240 NW 694. 213 Iowa 1088 
Kan—Martin v Wichita Cab Co.. 170 
P2d 14 7, 161 Kan 610. 

Miss —Harrl.s v. Bailey Avenue Park, 
32 So 2d 689. 202 Miss. 776 
N J —Paszamant & Co. v. GJanvlto, 
66 A 2d 180. 4 N.J Super. 16 
NM—Huston v. Huston, 242 P 2d 
496. 56 NM 203—Hopper v. White, 
217 P 2d 260. 54 N.M. 181. 

Ohio—Eisonberger v. Ziehler. App., 
lie NE 2d 760. 

Pa—Blue Anchor Overall Co. v. 
Penn.sylvania Lumbermens Mut 
Ins. Co, 123 A.2d 413, 385 Pa. 394 
Tenn —Na.shvillc, C & St L Ry v 
Harrell. 110 SW2d 1032, 21 Tenn 
App 363 

Tex—Cain. Brogden & Cain, Inc. v 
Local Union No. 47, Intern. Broth 
of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers, 285 S W 2d 
942 

Henderson v. Shell Oil Co., Civ 
App. 202 SW2d 492. affirmed 208 
S W 2d 863, 146 Tex 467, certiorari 
denu'.l 69 S Ct 233. 335 U S 884 
93 LEd 423—J M. Radford Gro- 
rerv <^o v Matthews, Civ App., 78 
S W 2d 989 

Utah—Weenfg Bros v Manning, 262 
r 2d 491, 1 Utah 2d 101 
Vt—Laplante v Eastman, 106 A.2d 
265. 118 Vt 221—State v O’Connell. 
99 A 2d 705. 118 Vt 66—Anton v 
Fub'lity * Cas Co of N. Y, 91 
A 2d 697. 117 Vt 300—Taylor v 
Henderson. 22 A 2d 318. 112 Vt 107 
—Village of St Johnsbury v. Cene- 
della. 194 A 382. 109 Vt. 174 
Va—Evans v Slone. 83 S E 2d 386, 
196 Va 231—Brumfield v Brum¬ 
field. 74 SE2d 170. 194 Va. 577— 
Jone.s V T.*nmm, 69 S E.2d 430, 193 
Va. 606—Penn v. Pemberton * 
Penn. Tne, 53 S E 2d 823, 189 Va 
64 9— Town of PurcellvUle v. Potts. 
19 S E 2d 700, 179 Va. 514, 141 A L 
R 633 

W Va —Board of Education of Han¬ 
cock County V. Hartford Fire Ins 
Co, 19 S E 2d 448, 124 W Va 163 
Wls—Zang V Schumann, 55 NW.2d 
864. 202 Wis. 570. 

Wvo—Nussbacher v Manderfeld, 186 
P2d 64 8. 64 Wyo. 65. 

Any vagtieness, iacoaslBtsnoy, or 
conflict must be solved so as to sup¬ 
port finding, if It Is reasonably pos¬ 
sible to do 80 

Tex—J, M. Radford Grocery Co. v. 
Matthews, Civ App., 78 S W.2d 989. 
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Svsrjr snbntutlaJ eoofllot In tbo 

testimony is to be resolved In favor 

of the finding. 

Cal.—Davis v, California Motors, 166 
P.2d 62, 73 C.A.2d 241— Wuest v. 
Wuest, 164 P 2d 32, 72 C.A.2d 101— 
Lentz V. Hartman, 111 P.2d 404, 
43 C.A.2d 609—Crawford v. Marys¬ 
ville Fuel Co , 90 P 2d 864, 33 C.A. 
2d 73—Shaver v. Canfield. 70 P.2d 
607, 21 C.A 2d 734—Sterman v. 

Ziem, 62 P 2d 160, 17 C.A.2d 414— 
New York Indemnity Co. v. West¬ 
ern Loan & Building Co., 33 P.2d 
692, 139 C.A. 219. 

46. Cal.—Strumberger v. Hall, 62 
P2d 917, 6 C2d 22—Woodard v. 
Glenwood Lumber Co., 163 P. 961, 
171 C. 613—In re Cowoll's Estate, 
149 P. 809, 170 C. 364 

Agnew V. Foell, 248 P 2d 768, 113 
CA.2d 676—Miles v. A. Arena A 
Co. 73 P 2d 1260, 23 C.A.2d 680— 
Ragan v. Ragan, 164 P. 479. 29 
CA 63—Westphal v Finkler, 149 
P. 786, 27 C.A 794—Robertson v. 
Finkler. 149 P 784, 27 C A. 322. 

People V. Miller. 300 P.2d 760, 
143 C.A 2d Supp. 843. 

Del.—Turner v Vineyard, 80 A.2d 
177, 7 Terry 138. 

Ind —State Unemployment Compen¬ 
sation Board of Unemployment 
Compensation Division, Department 
of Trea.sury v. Warrior Petroleum 
Co., 46 NE2d 827. 221 Ind. 180— 
Fishbein v. Pennsylvania Glass Co., 
Ill NE 613, 184 Ind. 446—Moer- 
ecke V Branyan. 108 N.E. 948, 183 
Ind 691. 

Loer V. Neal, App., 137 N E 2d 
728—Franklin General Ins Co. v. 
Hamilton. Api>, 133 N E.2d 93— 
Kixmiller v Baltimore * O. S. W. 
R Co. Ill NE 4 01, 60 Ind.App. 
686—Stellhorn v. Board of Com’rs 
of Allen County, 110 N E. 89. 60 
Ind App 14—Muncle Electric Light 
Co v Jollff, 109 NE 433. 59 Ind. 
App 349—Cleveland, C., C. & St. L. 
lly Co v Moans, 108 N.E. 376, 69 
Ind App 383. 

Iowa—Rankin v. Smith. 166 N W. 
756, 174 Iowa 537—Ancient Order 
of United Workmen v Martin, 164 
NW 913. 172 Iowa 702. 

Ma.sa—Wood v. Sabins, 194 N.E 94, 
289 Mass 299. 

Tex —North P’ast Tex. Motor Lines 
V Dickson. 210 S W 2d 796, 148 Tex. 
36, 11 A L R 2d 1065 

Houston & North Tex. Motor 
Freight Lines, Inc. v Watson, Civ. 
App., 293 SW2d 207—Cent. Tex. 
Elec Co-op V. Stehllng, Clv.App., 
282 S W 2d 729, error dismissed— 
In re Cain, Civ App., 280 SW.2d 617 
—London & Lancashire Ins. Co. v. 
Higgins, Civ App , 68 S W.2d 1066 
—Hartman v. Chumley. Clv.App., 
266 S.W. 444—Hines v. Kan9a8 City 
Life Ins. Co., Clv.App., 260 S.W. 
688 . 
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Where there is no substantial conflict in the evi- of the trial court's conclusion does not apply, as 

dence it has been held that the presumption in favor where the trial court appears to have taken an er- 


Va.—Roller v. Catlett, 86 S.B. 909. 
118 Va. 185, dismissed 38 S.Ct 133, 
245 U.S. G32, 62 L. Ed. 621. 

Wyo.—Strom v. Felton, 302 P.2d 917 
—Trails Motors, Inc. v. First Nat 
Bank of Laramie, 301 P.2d 776. 

Ooiitraxy evidonos disregarded 

In passing on the sufficiency of 
evidence to sustain the court’s find- | 
ing the reviewing court must view 
the evidence in the light most favor¬ 
able to the findings, disregarding all 
evidence to the contrary. 

Cal.—Bell-Brook Dairies v. Bryant, 
218 P2d 1, 35 C.2d 404—Pewitt v. 
Riley, 163 P.2d 873, 27 C.2d 310. 

Bank of America Nat. Trust & 
Sav. Ass’n v. Beard, 290 P.2d 87, 
137 CA.2d 405—Williams v. Bar¬ 
nett, 287 P2d 789, 135 C.A.2d 607 
—Sampson v. Sapoznik, 269 P.2d 
206, 124 C.A.2d 704—Murphy v 

Ablow, 268 P.2d 80, 123 C A 2d 863 
—Frank v. Dominick. 264 P 2d 161, 
122 C.A.2d 46—Scott v. Nevis, 261 
P.2d 797, 120 CA.2d 619—Wolfson 
V. Beatty, 267 P 2d 1017, 118 C.A. 
2d 392—Indu.strlal Indom. Co. v. 
Industrial Acc (Commission, 252 P. 
2d 649, 116 C.A.2d 684—Epley v. 
Ingersoll, 249 P 2d 681, 114 C.A 2d 
40—K. & M., Inc V. LeCuycr, 238 
P.2d 28, 107 CA.2d 710, followed in 
238 P.2d 33, 107 C.A.2d 846—K. & 

M. Inc V. Le Cuyer, 233 P.2d 669, 
followed in 233 P.2d 674, reheard 
238 r.2d 33, 107 C.A 2d 846, fol¬ 
lowed in 238 P2d 28. 107 C.A 2d 
710, reheard 238 P.2d 28, 107 C.A. 
2d 846—Wood v. Shipp, 233 P.2d 
193, 106 C.A.2d 336—Ellis v. Gei¬ 
ger. 233 P2d 166, 106 C.A.2d 416— 
Mohamed Hosi v. La Vey, 228 P. 
2d 36, 102 CA2d 697—Ahern v 
S. H. Kress & Co., 218 P 2d 108, 97 
C.A.2d 691—H. T. Minaml & Sons 
V. State Bd. of Equalization, 217 
P.2d 729, 97 C.A.2d 327—Wilson 
V. Samp.son, 205 P.2d 763, 91 C. 
A 2d 453—Silver v. Shemanski, 201 
P.2d 418, 89 C.A 2d 620—Cham¬ 

berlain V. Abeles, 198 P.2d 927. 88 
C.A.2d 291—Columbia Pictures 
Corp V. DeToth, 197 P.2d 680, 87 
C.A.2d 620—McKinley v. Southern 
Pac. Co, 181 P.2d 899, 80 C.A 2d 
301—Lewis v. Silveira, 179 P.2d 
829, 79 C.A.2d 489—Thompson v. 
Machado, 178 P.2d 838, 78 C.A.2d 
870—Wheeler v. Citizens Nat. 
Trust & Sav. Bank of Los Angeles. 
168 P.2d 727, 74 C.A.2d 364—Cali¬ 
fornia Employment Commission v. 
Sutton, 168 P.2d 949, 69 C.A.2d 
181—Rogers v. Mulkey, 147 P.2d 
62, 63 C.A 2d 567—Gaine v. Austin, 
136 r.2d 584, 68 C.A.2d 250—Mor¬ 
ris V. George, 136 P.2d 196, 67 C. 
A.2d 665—In re Stahl's Estate, 129 
P.2d 476, 64 C.A.2d 665—Macaulay 
V. Booth, 128 P.2d 386, 58 aA.2d 


767—King v. San Jose Keystone 
Min. Co., 127 P.2d 286, 63 C.A.2d 
40—Sbarbaro v. Rosa, 120 P.2d 161, 
48 C.A 2d 684—Burgess v. Securi¬ 
ty-First Nat. Bank of Los Angeles, 
113 P.2d 298, 44 C.A.2d 808—Chron- 
ister V. Brennan, 81 P.2d 479, 27 
CA.2d 609—O’Hare v. Peacock 
Dairies. 79 P.2d 433, 26 C.A.2d 346. 
followed in 79 P 2d 443, 26 C.A.2d 
753, motion denied 82 P.2d 1112, 28 
C.A.2d 662—Marshall v. Klatt, 64 
P.2d 1106, 19 C.A 2d 110. 

Ind.—Stayner v. Nye, 86 N.E.2d 496, 
227 Ind 231. 

Mo.—Earhart v. A. O. Thompson Lbr. 
Co., App., 140 S.W.2d 760—Dennis 

V. Grand River Drainage Dlst. of 
Livingston and Linn Counties, 
App., 118 S.W.2d 113. 

N.M.—Greene v. Esqulbel. 272 P 2d 
330, 68 N.M. 429—Brown v. Cobb, 
204 P.2d 264, 63 N.M. 169—Dick¬ 
erson V. Montoya, 100 P.2d 904, 
44 N.M. 207. 

Pa—Jones v. Manhattan Life Ins 
Co. of New York, 4 A 2d 220, 134 
Pa Super. 437. 

S.C.—Branham v. Capital Life & 
Health Ins. Co., 66 S.E.2d 451, 220 
S.C. 67. 

Tenn.—Kurn v. Weaver, 161 S.W.2d 
1006, 25 Tenn.App. 556. 

Tex.—Collingsworth v. King, 283 S. 

W. 2d 30—^Renfro Drug Co. v. Lew¬ 
is. 236 S.W.2d 609, 149 Tex. 607, 
23 A L R 2d 1114. 

Sampson v. Vernon Law Book 
Co„ Civ.App., 296 S.W.2d 429— 
Stanley v. Stanley, Civ App., 294 S 
W.2d 132, error refused no revers¬ 
ible error—Houston & North Tex 
Motor Freight Lines, Inc. v. Wat¬ 
son, Civ App, 293 S.W.2d 207— 
Murray v. Slater, Civ.App, 274 S. 
W.2d 921—Reynolds v. Crudging- 
ton, Civ.App., 266 S W.2d 430— 
Moser v. McLemore, Civ.App., 266 
S.W.2d 263—Munn v. Riggs, Civ. 
App., 257 S.W.2d 714—Hughes v 
Trimble, Civ App., 264 S.W.2d 420, 
error refused no reversible error 
—Capitol Steel & Iron Co. v. Hen¬ 
derson, Civ.App., 239 S.W.2d 861— 
Friendship Baptist Dlst. Ass’n v. 
Johnson, Civ.App., 230 S.W.2d 698, 
error refused no reversible error 
—Beckham v. Mayes, Civ.App., 229 
S.W.2d 636—Orr v. Orr, Civ.App, 
226 S.W.2d 172—Rhoads v. Stand- 
efer. Civ.App. 219 S W.2d 734— 
Moore v. Dallas Post Card Co., Civ. 
App., 215 S.W.2d 398, error refused 
no reversible error—Gullo v. City 
of West University Place, Civ.App., 
214 S.W.2d 851, error dismissed— 
Spraggins v. Smith, Civ.App., 214 
S.W.2d 815—Gilmore v. Transit 
Grain & Commission Co., Civ.App., 
213 S.W.2d 880—Great Atlantic & 
Pacific Tea Co. v. Athens Lodge 
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No. 166, A. F. & A. M., Civ.App., 
207 S.W.2d 217, error refused no 
reversible error—Green v. Mc¬ 
Clure, Civ.App., 203 S.W.2d 846, 
error refused no reversible error— 
Porizky v. Olinger, Civ.App., 177 
S.W.2d 995—Comet Motor Freight 
Lines v. Holmes, Civ.App., 176 S. 
W.2d 464, error refused—Graves 
V. Guaranty Bond State Bank, Civ. 
App., 161 S.W.2d 118—Worth Fi¬ 
nance Co. V. Charlie Hillard Motor 
Co., Civ.App., 131 SW.2d 416— 
Schmidt V. Greenwade, Civ.App., 
129 S.W.2d 324—Ward v. Bledsoe, 
Civ.App., 106 S.W.2d 1116—Wrenn 
V. Reed, Civ.App., 98 S.W.2d 851— 
Ross V. Houston Oil Fields Ass’n, 
CIv.App., 88 S.W 2d 686, error dis¬ 
missed—London & Lancashire Ins. 
Co. V. Higgins, Civ.App., 69 S W 2d 
1066. 

Wyo.—Casper Lodge No. 22, I. O. 

O. F. V. Corbridge, 286 P 2d 1047, 
74 Wyo. 244—Lasich v, Wimpen- 
ney, 278 P.2d 807, 73 Wyo 345— 
Holbrook v. Continental Oil Co, 
278 P.2d 798, 73 Wyo 321—Met¬ 
calfe V. Winchester, 262 P 2d 404, 
72 Wyo 142—Durante v. Consum¬ 
ers Filling Station Co. of Chey¬ 
enne, 267 P.2d 347, 71 Wyo. 271— 
Application of Northern Utilities 
Co, 247 P.2d 767, 70 Wyo. 225— 
Grantham v. Union Pac. Coal Co, 
239 P2d 220, 69 Wyo. 199—Daw¬ 
son, Corbett & Shelp v. Lieuranoe 
& Canfield Const. Co, 235 P 2d 457, 
08 Wyo. 466—Jacoby v Town of 
City of Gillette, 174 P 2d 605, 62 
Wyo 487, 169 A L R. 602, rehearing 
denied 177 P 2d 204, 62 Wyo 487— 
Havens v. Irvine, 167 P 2d 670, 61 
Wyo 309, rehearing denied 169 
P 2d 366, 61 Wyo 309—Branson v. 
Roolofsz, 70 P 2d 689, 62 Wyo. 101. 

47. Ala.—State v. Joe H. Brady & 
Associates, 87 So.2d 852, 264 Ala. 
397—lladen v. Boykin, 66 So.2d 
708, 259 Ala. 504—Turner v. Tur¬ 
ner, 37 So.2d 186, 261 Ala. 295— 
Esco V. Davidson, 193 So. 308, 238 
Ala. 663—Hamilton v. James, 166 
So 425, 231 Ala. 668—Barnes v 
Clark, 161 So 586, 227 Ala. 661, 90 
A.LR. 637—Wright v. Price, 147 
So. 886, 226 Ala. 691. 

Department of Indus. Relations 
V. Savage. App., 82 So.2d 436— 
Bates V. Kurtts, 66 So.2d 864, 36 
Ala App. 350—Liberty Nat Life 
Ins. Co. V. Trammell, 61 So.2d 167, 
35 Ala App. 300, reversed on other 
grounds 51 So.2d 174, 256 Ala. 1. 
certiorari denied 51 So.2d 176, 255 
Ala. 236—Liberty Nat. Life Ins. 
Co. V. Trammell, 83 So.2d 479, 33 
Ala.App. 276, certiorari denied 83 
So.2d 483, 250 Ala. 159. 

Fla.—Rich v. Hunter, 8 So.2d 898, 
147 Fla. 724. 
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roneous view of the law as applied to the facts.^^-® 
So, where the trial court denied plaintiff recovery 
on an erroneous theory, the reviewing court will not 
presume in support of the judgment that the testi¬ 
mony was insufficient to support a finding in plain¬ 
tiff's favor.**^-!® 

h. Failure to Bring Up and Present Evidence 
on Review 

Except as the rule may be modified by itatute, where 


the evidence la not before the reviewing court, It ordl- 
narfly will be preaumed that the omitted evldenoe wee 
aufllclent to warrant the flndlnga. 

Except as the rule may be modified by statute,^"^*®® 
where none of the evidence is brought up on ap¬ 
peal and properly presented to the appellate court, 
the findings will be presumed to be sustained by the 
evidence,^® and a similar rule has generally been 
applied where but part of the evidence is so brought 


Tex. —Stevenson v. Sherman, Civ, 
App., 231 S.W.2d 606, error refused, 
raote dleoloeed by reoord 
Where It clearly appeared from 
record In quiet title suit that an an¬ 
swer setting up a substantial Inter¬ 
est In land had been filed by individ¬ 
ual who was made a party defendant 
by ex parte order, that no evidence 
had been taken In that connection, 
and that effect of order granting 
plaintiff’s motion to strike the ex 
parte order and Individual’s answer 
and cross complaint was to elimi¬ 
nate all defendants who had any In¬ 
terest In land growing out of a judg¬ 
ment lien, it could not be presumed 
on appeal from order granting mo¬ 
tion that anything could have been 
presented on hearing of motion 
which was sufficient to overcome 
facts disclosed by record 
Cal.—Crofton v. Young, 119 r.2d 
1003, 48 C A2d 452. 

imdispiitsd testimony accepted 

(1) As true. 

N.Y.—Qrosvenor v. Holland, 288 N.Y. 
S. 106, 168 Misc. 925, reversed on 
other grounds 291 N.Y.S 202, 249 
App.Dlv. 672. 

(2) As conclusive. 

Ky.—Southern Lines Linen Supply 
Co. V. City of Corbin, 116 S.W.2d 
321, 272 Ky. 787. 

(3) As proof sustaining finding. 
Ky.—Claypool v. Hines, 166 S.W.2d 

478, 288 Ky. 18. 

67.5 Ala—Turner v. Turner, 37 So. 
2d 186, 261 Ala. 295. 

Bates v Kurtts, 66 So.2d 864, 36 
Ala.App. 350. 

47.10 Tex. —Logan v. Logan, Civ. 
App., 112 S.W2d 615, error dis¬ 
missed. 

47J»0 Abbreviafeed reoord 

Under statute providing that 
where record had been abbreviated 
by agreement or without opposition, 
QO presumption shall be indulged 
that findings are supported by mat¬ 
ter omitted from record, where rec¬ 
ord contained only pleadings, but 
ippellees had not objected or claim- 
Bd record to be deficient, reviewing 
30urt could not presume that ap¬ 
pellees’ failure at trial to supply bill 
pf particulars to account was due to 
fact that they had furnished only 


Itemization they had or that they 
could have offered other excuses. 
Ark.—Griffin v. Young, 286 S.W.2d 
486. 226 Ark. 818. 

48. Ala.—Modern Credit Co. v. State 
ex rel. Thetford, 90 So.2d 756— 
Edge v. Bice. 82 So.2d 252, 263 
Ala. 273—MaePherson v. Hood, 67 
So. 994, 191 Ala. 146. 

Arlz.—Keystone Copper Min. Co. v. 
Miller, 164 P.2d 603, 63 Ariz 544— 
Cook V. Stevens. 77 P.2d 1100, 61 
Ariz. 467—Piper v. Taylor, 162 P. 
863, 17 Ariz. 351—Gibson v. Dun¬ 
can. 162 P 856, 17 Ariz. 329 
Ark—Haynle v. Dicus, 199 S W.2d 
954, 210 Ark. 1092—Watson v Sud- 
doth, 193 SW2d 326, 209 Ark. 890 
—Reynolds v. Tassin, 192 S.W.2d 
984, 209 Ark. 890—Edwards v. 

Jones, 123 S.W.2d 28C, 197 Ark 
229—Riggs V Tucker Duck & Rub¬ 
ber Co.. 119 S.W.2d 607, 196 Ark. 
571—McGowan v. Burns, 77 SW. 
2d 970, 190 Ark. 1177—Ward low v. 
McGheo, 63 S W.2d 332, 187 Ark. 
955—Hill V Brittlan, 50 S.W.2d 
974, 186 Ark. 1029—Dent v. Ad- 
klsson, 43 S.W 2d 739, 184 Ark 869 
—Wm R. Moore Dry Goods Co. v. 
Lammers, 26 S W 2d 764, 181 Ark. 
334—Smith v. House, 260 S.W. 441, 
163 Ark. 423—^Roth Tobacco Co v. 
Layton Department Store, 260 S.W. 
25, 163 Ark 221—Modica v. Combs, 
249 SW. 667, 168 Ark. 149—Wiegel 

V. Moreno-Burkham Const. Co., 240 
S.W. 732, 163 Ark. 664—Harmon v. 
Harmon, 237 S.W. 1096, 162 Ark. 
129—Price v. Hartzell, 205 S.W. 
829, 136 Ark. 440—^Slms v. Lough- 
ridge, 186 S.W 777, 128 Ark. 466— 
Thompson v. Sharp County, 186 S. 

W. 460, 123 Ark. 619—Crane v. 
Jackson, 172 S.W. 890, 116 Ark 
100 . 

Cal—In re Stevens’ Estate, 162 P. 
2d 918, 27 C.2d 108—Blewend v. 
Blewend, 109 P.2d 701, 17 C.2d 108, 
132 A.L.R. 1264—Mitchell v. Union 
Drilling & Petroleum Co., 32 P.2d 
1069, 1 C.2d 66—Centner v. Board 
of Education of Los Angeles City 
High School Dist., 25 P.2d 824, 219 
C. 136—Colorado Power Co. v. Pa¬ 
cific Gas & Electric Co., 24 P.2d 
495, 218 C. 669—Porter v. Hilton. 
7 P.2d 301, 214 C. 705, adopting 298 
P. 601, 214 C. 706—Southlands Co. 
V. City of San Diego, 297 P. 621, 
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211 C. 646—Blodgett v. Darby, 268 
P. 378, 201 C. 639—Marr v. South¬ 
ern California Gas Co., 246 P. 178. 
198 C. 278—^Preluzsky v. Pacific 
Co-op. Cafeteria Co., 232 P. 970, 195 
C. 290—Kemp v. Knemark, 280 P. 
441, 194 C. 748—E. Clemens Holst 
Co. v. New Blue Point Mining Co, 
171 P. 417, 177 C. 631—Harmon v. 
De Turk, 169 P. 680, 176 C. 768— 
Dixon V. Bartlett, 169 P. 236, 176 
C. 672. 

Berker v. Barnes, 293 P.2d 821, 
139 C.A2d 204—Boots v. Potter, 
266 P.2d 176, 122 C.A.2d 927, 39 A. 
L R 2d 1—Tesseyman v. Fisher, 248 
P.2d 471, 113 C.A2d 404—Kruckow 
v. Lesser. 244 P.2d 19, 111 C.A.2d 
198—Katz V. Greeninger, 215 P.2d 
121, 96 C.A.2d 245—In re Hobart's 
Estate, 187 P 2d 106, 82 C.A.2d 602 
—Childers v. Childers, 168 P.2d 218, 
74 CA.2d 56—Montaldo v Hires 
Bottling Co., 139 P.2d 666, 69 C. 

A. 2d 642—^Koshaba v. Koshaba, 182 
P.2d 864, 56 C.A.2d 302—Holman v. 
Toten, 128 P 2d 808, 54 C.A.2d 809 
—Kline v. Welntraub, 127 P.2d 
1031, 63 C.A 2d 559—Johnston v. 
Johnston, 119 P 2d 158, 48 C.A.2d 
23—Vaughan v Roberts, 118 P.2d 
884, 46 C.A.2d 24 6—Merron v. Title 
Guarantee & Trust Co., 113 P.2d 
481, 45 C.A.2d 60—Walker v. Et- 
cheverry, 109 P 2d 385, 42 C.A.2d 
472—Whitney v. Redfern, 106 P.2d 
919, 41 CA2d 409—Krug v. John 

B. Yoakum Co., 80 P.2d 492, 27 C. 
A. 2d 91—Lane Mortg Co v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 62 P.2d 1067, 18 C.A.2d 67— 
Rodehaver v. Mankel, 61 P.2d 61, 
16 C.A.2d 697—^Ramsey v. Furlott, 
57 P.2d 1007, 14 C.A,2d 146—Doug¬ 
lass v. Guardian Holding Corpora¬ 
tion, 23 P.2d 80, 132 C.A. 686— 
Combs V. Eberhard, 7 P.2d 338, 120 
CA. 26—^Ericson v. Steiner, 6 P.2d 
298, 119 C.A. 305—Mutual Building 
& Loan Ass'n of Long Beach v. 
Beers, 8 P.2d 666, 117 C.A 200— 
Carlin v. Carlin, 299 P. 643, 114 

C. A. 186—North British & Mercan¬ 
tile Ins. Co. v. Ingalls, 292 P. 67|, 
109 C.A. 147—Karlich v. Peters, 288 
P. 863, 106 C.A. 126—Nunzlato v. 
Prout, 286 P. 455, 104 C.A. 678, rs- 
hearlng denied 287 P. 866 , 104 CJL 
678—Moore v. Rogers, 888 P. 840, 
102 C.A. 783, hearing denied 814 
P. 916, 102 C.A. 788—.Hatliaway 
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Mathews. ^8 P. 712. 85 CA. 81— 
Marsh v. Marsh. 252 P. 1071. 80 
C.A- 762—Turgeon v. Barney. 233 
P. 894. 70 C.A. 432—Reid v. Kerr, 
220 P. 688. 64 C.A. 117—Cady v. 
Sanford, 207 P. 45, 67 C.A. 218— 
Bates V. Hoskins, 202 P. 679, 64 
C.A. 643—Simons v. Porterfield, 193 
P. 172, 49 C.A. 296—McCord v. Mar¬ 
tin, 191 P. 89, 47 C.A. 717—Reed 
V. Oakdale Irr. Dlst., 188 P. 832. 
46 C.A. 139—Norton v. Newerf, 187 
P. 67, 45 C.A. 10—Adler v. Sawyer, 
181 P. 817, 40 C.A. 778—People’s 
Water Co. v. Sweet, 177 P. 856, 38 
C.A* 774—Ceremony v. Drummond, 
174 P. 696, 37 C.A. 446—Huber- 
mann v. National Surety Co., 174 
P. 79, 37 C A. 669—Rivera v. Capps, 
166 P. 1016, 29 C.A. 496, rehearing 
denied 166 P. 1017, 29 C.A. 496— 
Miller V. Kraus. App, 155 P. 834, 
rehearing denied 166 P. 838—Mlnt- 
zer V. City of Richmond, 160 P 799, 
27 C.A. 666—Dietz v. Scott, 149 P. 
775, 27 CA. 320—Agnew v. Nelson, 
148 P. 819, 27 C.A. 39. 

Colo.—Fisher v. Pioneer Const. Co., 
163 P. 861. 62 Colo 638. 

Conn.—Bridgeport Hydraulic Co. v. 
Pearson, 91 A.fd 778, 139 Conn 
186—Cervlno v. Coratti, 41 A 2d 
96, 131 Conn. 618—Standard Co. v. 
Young, 96 A. 932, 90 Conn. 133. 

Pla—Trotman v. Couture, 124 So. 
443, 98 Pla. 889—Stratton v. An¬ 
drews, 106 So. 842, 90 Fla. 375. 

Idaho.—Henderson v. Nixon, 168 P. 
2d 694, 66 Idaho 780—Morton v. 
Fuller, 281 P. 377. 48 Idaho 203— 
Needham v. Needham. 200 P. 346. 
34 Idaho 193. j 

Ill.—People ex rel. Jones v. Chicago 
Lloyds. 63 N E.2d 479. 391 Ill. 492. 
reversed on other grounds Morris 
V. Jones, 67 S.Ct. 461, 329 US 
646. 91 L.Ed. 488, 168 A.L R. 656. 
rehearing denied 67 S Ct. 868, 330 
US. 864, 91 LEd. 1296—Dray v 
Department of Public Works and 
Buildings. 163 N.E. 344, 332 111. 
173. 

Sommers v. Bums, 124 N.E.2d 
674, 5 Ill App.2d 232—Baker v. 

Faulkner. 124 N E 2d 66. 4 Ill.App. 
2d 378—Barron v. Hovorka, 119 N 
E.2d 478, 2 Ill.App.2d 283—ABC 
Loan Co. of Ill. v. Campbell, 117 
N.E.2d 682, 1 Ill.App.2d 297—Ma¬ 
lone V. Ray, 92 N.E.2d 365, 340 Ill 
App. 636—Addante v. Pompilio, 25 
N.B.2d 123, 303 Ill.App. 172—Eng- 
strom v. City of Rockford, 271 
Ill.App. 235—Kneisel v. Ursus Mo¬ 
tor Co.. 238 Ill App. 60—Bowman 
V. Waugh, 223 IlLApp. 663—Farm¬ 
ers' Nat. Bank of Allendale v 
Leipold. 211 Ill.App. 169—Keen v 
Leipold. 211 Ill.App. 163. See Cann 
v. Hughes. 201 Ill.App. 603, 606— 
Sherwood v. Smolt, 198 Ill.App. 508 

Xnd,—Secrist v. State, 172 N.E. 908, 
202 Ind. 307—Thompson v. Miller, 
107 N.E. 74, 182 Ind. 646. 


Bohler ▼. State. 181 N.E. 535. 96 
Ind.App. 107—Charters v. Miller, 
140 N.E. 441, 80 Ind.App. 244— 
Central Trust A Savings Co. v. Wal¬ 
lace. 118 N.E. 693, 66 Ind.App. 629 
—^Aufdcrheide v. Howard, 117 N.E. 
212, 66 Ind.App. 286—Paul v. Barn- 
brook. 106 NE. 426, 68 Ind.App. 
607—Harrell v. Neill, 105 N.E. 926, 
66 Ind.App. 647. 

Iowa.—In re Eschweller's Estate, 209 
N.W. 273, 202 Iowa 269—Pappas 
v Stathis, 174 N.W. 230—Harry H 
Polk & Co. V. Johnson, 166 N.W. 
186. 

Kan.—Buckwalter v. Henrion, 208 P. 
646, 111 Kan. 781—Hodge v. Bish¬ 
op. 165 P. 644, 101 Kan. 162. 

Ky.—Marcum v. Brock, 267 S W 2d 
65—Hamblin v. Johnson, 264 S W. 
2d 76—Harned v. Smoot, 209 S.W. 
2d 485, 306 Ky. 813—Moran v. 

Moran, 137 S.W 2d 418, 281 Ky. 
739—Lewis v. Kash, 38 S.W 2d 978, 
239 Ky 117—Shirley v. Graham. 
256 S.W. 718, 201 Ky. 839—Bridge- 
water V. Continental Fire Ins Co, 
218 SW. 292, 187 Ky. 43—Wolfe 
V. Bailey, 212 S W. 579, 184 Ky 481 
—Shanahan v. McIntyre, 206 S W. 
386, 181 Ky. 390—Sim v. Bishop. 
197 SW. 626, 177 Ky. 279—Lowe 
V. Taylor, 189 S W. 204, 172 Ky 
276—Pacific Mut. Life Ins Co. v 
Taylor, 179 S W. 199, 166 Ky 323 
—Myers v. Saltry. 173 S W. 1138. 
163 Ky 481, AnnCas.l916E 1134. 
motion denied Meyers v. Saltry, 176 
S W 626, 164 Ky. 350 

La—Williams v. McGraw, App.. 69 
So.2d 398. 

Md—Rittler v. Rittler, 23 A 2d 676. 
180 Md. 691—Wilson v. Martin’s 
Estate, 108 A. 797, 135 Md 195— 
Wilmer v. Ridgely. 102 A. 746, 131 
Md. 601. 

Mass.—Benton v. Benton, 92 N E 2d 
688, 326 Mass 736—Denenberg v. 
Jurad, 16 N.E 2d 660, 300 Mass 
488—Lender v. London, 189 N.E 
797, 286 Mass 45—Goyette v. C. V 
Watson Co., 140 N.E. 285, 245 Mass. 
677—Irving v. Shaw, 106 N.E 1061, 
218 Mass 432—Potterton v. Condit, 
105 N.E. 443, 218 Mass. 216. 

Mo.—State ex rel. Hurst Automatic 
Switch A Signal Co. v. Wurdeman. 
274 S W. 410, 309 Mo. 120—Sanders 
V. McClara, 208 S.W. 267. 

Jackson v. Merz, App, 223 S.W 
2d 136—Elsey v. Smith, 170 S W.2d 
959, 237 Mo.App. 767—Galvin v 
State Social Security Commission 
of Missouri, App, 129 S.W.2d 1051 

Mont.—Jones v. Continental Oil Co., 
300 P.2d 618—Gillen v. Gillen, 169 
P.2d 611, 117 Mont. 496—Sherburne 
Mercantile Co. v. Bonds, 146 P.2d 
827, 116 Mont. 464—Aitken v. Lane, 
92 P.2d 628, 108 Mont. 368—Mis¬ 
soula Light A Water Co. v. Hughes, 
77 P.2d 1041, 106 Mont. 366—Mon- 
teath V. Monteath. 44 P.2d 617, 99 
Mont. 444—First Nat. Bank v Mar¬ 
lowe. 230 P. 374, 71 Mont 461— 
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Davenport v. Davenport. 222 P. 
422, 69 Mont 406—Gow v. Cas¬ 
cade Silver Mines A Mills, 213 P. 
1092. 66 Mont 488. 

Nev.—Harper v. Lichtenberger, 98 
P.2d 1069, 69 Nev. 495, rehearing 
denied 99 P 2d 474, 69 Nev. 496— 
Phillips V. Snowden Placer Co.. 
160 P. 786, 40 Nev. 66. 

N.H—Markarian v. Bartis, 199 A. 
673. 89 N.H. 370. 

N.J.—McGeary v. Hyde, 127 A. 336, 
3 N J Mine 116. 

NM.—Fairchild v. Cloudcroft Lum¬ 
ber A Land Co, 202 P 125. 27 N. 

M. 362—First Nat. Bank v. Staley, 
195 P 514, 26 N.M 660. 

N.Y —Kamman v Kamman, 152 N.Y. 
S. 679, 167 AppDlv. 423—Bell v 
James, 112 N.Y.S. 760, 128 App.Div. 
241. 

NC.—Hughes v. Oliver, 47 S E 2d f. 
228 N.C 680—Ilarr».«?on v Dardon, 
26 SE.2d 860, 223 N.C. 364— 

Thornton v Barbour. 169 SE 16.3, 
204 NC 683—Wadford v Gillette, 
137 SE 314, 193 N C. 413—Cald¬ 
well V Robinson. 103 S.E. 75. 179 

N. C 618. 

ND—Stevahn v. Meidingor, 67 N W. 
2d 1. 79 ND .323—Rtato v Rose, 
170 NW. 879, 41 ND 251. 

Okl — Border V Dearmon, l.')l P 1183, 
51 Okl 405—Wichita Min A Imp 
Co V. Hale, 94 P 630. 20 Okl 159 
Or—Whitlock v. Individuals, Firms 
and Corporations, Subscribers at 
and Inter-Insurers, under the name 
of U S. Inter-Insurance A.ss*n, 6 
P 2d 1088, 138 Or 383—Spencer v 
Wolff, 243 P 648 119 Or 237—Ex 
parte Davenport. 236 P 758, 114 Or. 
650—Tyler v. Bier, 172 P. 112, 88 
Or 430 

Pa—Commonwealth ex rel Schnndor 
v Seventh Day Baptists of Eph- 
rata, 176 A 17. 317 Pa 358—Maur¬ 
er V. Rogers, 95 A. 593, 250 Pa 
447. 

S D.—Dennis v. Great Northern 

Const Co., 222 NW 269, 63 S D. 
646—Salina Plumbing Co. v Sand 
Creek Independent Consol School 
Dlst. No 1 of Beadle County, 216 
N W. 629, 61 SD 500. 

Tenn—Smith v. Moss, 104 S W 2d 
226, 21 Tenn.App 26, certiorari de¬ 
nied 101 SW.2d 130, 171 Tenn. 
132. 

Tex —OorpuM Jurlm Seoundiuii cited 
ia Simon v. Atlanta Life Ins Co., 
Civ.App., 204 SW.2d 201, 203. 
Utah.—piper v. Hatch. 43 P.2d 700, 
86 Utah 292—Salt Lake City v. 
Bennlon Gas A Oil Co., 15 P 2d 
648. 80 Utah 530, followed in Salt 
Lake City v. Bennion, 15 P.2d 651, 
80 Utah 639—Evered v. St Croix 
Mines Corporation, 286 P. 1008, 76 
Utah 411—Mountain States Supply 
Co. v. Nutall-Allen Co.. 226 P. 811, 
63 Utah 384—Morgan v. Child, Cole 
A Co.. 213 P. 177, 61 Utah 448— 
Headlund v. Daniels, 167 P. 1170, 
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up.^® If the evidence is not in the record, it must to the effect that where the proved facts and not 
be assumed that the facts as found were true^® and the evidence are certified to the appellate court, no 
that issues of fact were determined in favor of the presumption as to the finding of the lower court 
prevailing party,although there is some authority exists for or against cither party.®It also has 


60 Utah 381—Cain v. Stewart, 167 
F. 266. 60 Utah 251. 

Vt.—Cutler Co. v. Barber, 108 A. 400, 
93 Vt. 468—St. Albans Granite Co 
V. Elwell & Co., 92 A. 974, 88 Vt 
479—Child v. Shaw, 70 A. 666, 81 
Vt. 314. 

Wash —Davis v. P. E Hams & Co, 
171 P2d 1016, 26 Wash.2d 664— 
Ernst V. Guarantee Mlllwork. 93 
P 2d 404, 200 Wash 195—Matthews 
V Calhoun. 73 P.2d 1329, 192 Wash 
644—McGregor v Hollingsworth. 
69 P.2d 813, 190 Wash. 676—Gay 
V. Hansen, 226 P. 271, 130 Wash 
107. 

Wyo.—Royal Ins. Co. v. O. L Walk¬ 
er Dumber Co, 148 P. 340, 23 Wyo 
264, reheard 166 P. 1101, 24 Wyo. 
69. 

4 C J. p 777 note 69. 

49. Ala—Gibson v. Hicks, 11 So.2d 
461, 243 Ala 617—State v. Donald¬ 
son, 96 So 617, 209 Ala 400—Grif- 
fln V. Handley, 96 So 66, 209 Ala. 
2.63—Jones v Spear, 85 So. 472, 201 
Ala. 402—Jones v. White. 60 So 
605, 189 Ala 622—Reid v McEl- 
derry. 66 So. 7, 188 Ala. 150. 

Bridgeforth v. National Life & 
Accident Ins Co, 140 So. 770, 26 
Ala App 75—Etheredgc v. Tenn<‘s- 
see Valley Bank, 104 So 288. 20 
Ala App 673—American Ry Ex¬ 
press Co. V. McMinn, 99 So 667, 19 
Ala App 691 

Ariz —Koester v. Golden Turkey 
Mining Co, 71 P.2d 1086, 60 Anz 
344—Gradias v Gradias, 47 P 2d 
63, 51 Anz .35—Ensign v. Koyk, 
250 P. 24 6, 31 Anz 1—Wooster v. 
Scorse, 140 P 819, 16 Anz 11. 

Ark —Desha Road Impi ovement 
Dist No 2 V. Stroud, 241 SW 882, 
163 Ark 587—Toll v. Toll. 238 S W. 
627, 166 Ark 134—Bramble v Col¬ 
lege Hill Light & Traction Co., 232 
S W. 758, 149 Ark 669—Blackford 
V. Gibson, 222 SW 367, 144 Ark 
240—Benton v. Robinson, 203 S W 
1028, 136 Ark. 624—Weaver-Dow¬ 
dy Co V Brewer. 196 S W. 367, 129 
Ark. 193—Jones v Hoyt, 183 SW 
196, 122 Ark. €11—Phillips v. Jo- 
kische, 174 S.W. 620, 117 Ark 221 

Cal.—Brown v. Regan, 75 P 2d 1063. 
10 C.2d 519—Hughes v. De Mund, 

61 P2d 455, 7 C.2d 604—In re Silva. 
2 P.2d 341, 213 C. 446—Coleman v 
Farwell, 276 P 335. 206 C 740— 
Wllmon v. Aros, 214 P. 962, 191 C 
80—Ponner v. Martens, 200 P 405 
186 C. 623—Shuken v. Cohen, 176 
P. 447, 179 C. 279—Foster v Young. 
156 P. 476, 172 C. 817—Berrl v 
Rogero, 145 P. 96. 168 C. 736. 

Finnegan v. Finnegan, 148 P.2d 
87, 64 C.A.2d 109—Fares v. Morri¬ 
son, 129 P.2d 736. 64 CJL.2d 778— 


In re Murphy’s Estate, 123 P.2d 
129. 60 C.A.2d 440—Sunset Oil Co 
v. Marshall Oil Co., 118 P.2d 842. 
47 C A.2d 716—Meyer v. Lindsley, 
109 P 2d 714, 42 C.A.2d 698—Stacey 
V. Hayes. 88 P 2d 165, 31 C A 2d 
422—Harper v. Buckles, 65 P.2d 
947, 19 CA.2d 481—In re Fulton’s 
Estate. 48 P 2d 120, 8 C.A.2d 423— 
Strickler Co. v. Eisner, 42 P.2d 
1065, 6 C A 2d 441—Wade v. Thor- 
son. 34 P 2d 1036, reheard P 2d 
692, 5 CA 2d 70G—Mix v. Yoakum, 
31 P 2d 1071, 138 C.A. 290—Chase 

V. Van Camp Sea Pood Co., 292 P. 

179, 109 C.A. 38—Archibald v 

Western Mines Consolidated, 291 
P. 440. 108 CA. 177—Interstate 
Lumber Co v. Loop Bldg. Co., 276 
P. 202. 97 C A 64—Davies v. Stark, 
144 P 315. 25 C.A. 619. 

Colo.—Gibbons v. Ellis, 165 P. 783, 
63 Colo. 76. 

Conn —Schroeder v. Taylor, 134 A. 
63, 104 Conn 696 

Ill.—Seifert V Demaree, 43 N E 2d 
967, 380 Ill 283—Bedlngcr v. May, 
153 N.E 822, 323 Ill 187. 

Milwaukee Commercial Bank v 
Bennett, 249 Ill.App. 466. See 
Leith V Leith, 213 III App. 156— 
Boltigliero V Zeldman, 206 Ill 
App 687 

Ky —KiMth V. Baker, 208 S W 2d 948. 
306 Ky. COl—Conley’s Adm’r v. 
Kindred. 199 S W 2d 610, 304 Ky. 1. 
Ma.ss—Smith v. Smith, 109 N.E 
830. 222 Mass. 102. 

Minn —McCoy v Grant, 174 N.W. 
728, 144 Minn. 92. 

Mo—Kepner v. Stillman, 224 S.W. 
321. 

La Rue v. Bloch, App., 256 S.W. 
321. 

N.M —Sunshine Valley Irr. Co. v. 
Sunshine Valley Conservancy Dist., 
18 P 2d 261, 37 N M 77. 

Or—Hattrem v. Burdick, 6 P.2d 18, 
138 Or 660. 

S.D—Berke v McCook County, 165 N. 

W. 985. 39 SD 579. 

Tenn—Waterhouse v. Perry, 260 S. 

W.2d 176, 195 Tenn. 468. 

Wash—Butler v. Ringroso, 16 P 2d 
1117, 170 Wash. 211. 

4 C.J p 66 note 88, p 777 note 70. 

OmltsioiL of oral evldeaoo 

Where the oral evidence was not 
in the record, it will be presumed that 
the fact findings of the trial Judge 
were in accordance with the weight 
of the evidence. 

Ariz—Frame v. Mahoney, 187 P. 684, 
21 Ariz. 282. 

4 C.J. p 777 note 70 [a] (1). 

▲U inferoaoes which can be made 
in support of finding must be made, 
where ail evidence is not reported. 
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Mass.—Kaufman v. Sydeman, 146 N. 
E. 366. 251 Mass. 210. 

50. Ark.—Bennett v. Miles, 205 S. 
W.2d 451. 212 Ark 273—McCarson 

V. Hankins, 180 S.W.2d 830, 207 
Ark. 294—State v Pollard. 286 S. 

W. 811, 171 Ark. 607. 

Cal.—Stanton v. Pratt, 116 P.2d 609, 
18 C 2d 699—Biewend v. Blewend, 
109 l»2d 701, 17 C.2d 108, 182 A.L. 
R 1264. 

In re Hansen's Estate, 205 P.2d 
686, 91 C A 2d 610—Garside v. Gar- 
side, 181 P2d C6B, 80 C.A.2d 318 
—Russl v. Bank of America, 160 
P2d 92, 69 CA2d 694—Pares v. 
Morrison, 129 P.2d 735, 64 C.A.2d 
773—Holman v. Toten. 128 P 2d 
808, 64 CA2d 309—Wlnsette v. 
Winsette, 117 P 2d 897, 47 C.A 2d 
308—In re Martin’s Estate, 104 P. 
2d 117, 40 CA2d 21—Chan Buck 
Sun v. Haines. 89 P 2d 121. 32 C. 
A 2d 77—W & J Sloane v. Barnett. 
80 P2d 137, 26 C A 2d 660—Dean 
V. Brower, 6 P 2d 580. 119 C.A. 412 
—Bernlng v Colodny & Colodny, 
284 P 496, 103 C A. 188 
Ill —People ex rel Brenza v Ander¬ 
son. 103 NE2d 629, 411 III 253— 
Housing Authority of Gallatin 
County V Church of God, 81 N E 2d 
BOO, 401 Ill. 100—Coleman v. Mul- 
cahey, 165 N.E. 189, 334 Ill. 64 
Lindsay v Lindsay, 112 N.E.2d 
914, 350 Ill App 499—Harris v. Ox¬ 
ford Metal Spinning Co., 43 N E. 
2d 186, 315 Ill.App. 490—Argyle V. 
Truckers Coal Co., 28 N.E 2d 681, 
306 Ill.App 296. 

Mass.—Economy Grocery Stores Cor¬ 
poration V. McAharney, 195 N.E. 
747 

Pa—West V. Lysle, 168 A. 131, 302 
Pa. 147. 

NY—Houghtallng v. Stoothoff, 19 
N.YS2d 610, 269 App Dlv, 864. 

NC—Browning v. Humphrey. 84 S. 
E2d 917, 241 NC 286—Carter v. 
Carter, 61 S E 2d 711, 232 N C. 614 
—Roach v. Pritchett, 47 S E.2d 20, 
228 N C. 747—Vestal v. Moseley 
Vending Mach Exchange, 14 S.E. 
2d 427, 219 N.C. 468. 

Va—Carper v Nesbit, 30 S E 2d 654. 
182 Va 710—Potts v Flippen, 197 
SE. 422. 171 Va. 62. certiorari de¬ 
nied 69 set 364, 305 U.S. 662, 83 
L Ed 429, rehearing denied 69 S. 
Ct 487, 306 U.S. 667, 83 L.Ed. 1063. 
Wash.—Moss v Moss, 1 P.2d 916. 
163 Wash. 444—Rea v. Sslick, 161 
P. 266, 87 Wash 126. 

51. Wyo.—Lakevlew Canal Ca v. R. 
Hardesty Mfg. Co., 224 P. 853. 81 
Wyo. 182. 

51.5 Va—Hall v MacLeod, €5 8.BI 
2d 42. 191 Va. 666. 
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been assumed, in the absence of evidence from 
the record, that there was no evidence sufficient to 
support findings which the court failed to make.52 

In accordance with these rules, the findings of the 
court will ordinarily be presumed to be correct and 
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to be sufficiently supported by the evidence, where 
the record is not under the applicable statutes and 
rules of court sufficient to present the facts and evi¬ 
dence, as where the evidence was not abstracted®* 
or authenticated,^® or where there was no bill of 
exceptions,®® or where the bill of exceptions has 


Sa. Arlz.—Golden Ea^Ie - Bobtail 
Mines V. Valley Nat. Bank, 138 P. 
2d 289, 60 Ariz. 400. 

Cal—Heptel v. Emlreck, 174 P. 30, 
178 C. 634. 

Dinkins v. Lamb, 238 P.2d 630, 
108 C.A 2d 176—Stowell v. Fitch, 
216 P.2d 126, 96 C.A.2d 324—Rhoads 
V. Newby, 176 P.2d 893, 77 C.A.2d 
680—Stiles v. Bodkin, 111 P.2d 676, 
43 C.A.2d 839—Streicher v. Battles, 
84 P.2d 1049, 29 C.A 2d 626—Cav- 
agnaro v. Delmas, 84 P.2d 274, 29 
C.A.2d 362. 

Idaho.—Reid v. Keator, 89 P.2d 926, 
65 Idaho 172. 

N.C.—^Nelson v. Simpkins, 82 S.E.2d 
204, 240 N.C. 406. 

Pa.—Hoffman v. Kline, 150 A. 889, 
300 Pa. 485. 

Tex.—Dorman v. Cook. Clv.App., 262 
S.W.2d 744, error dismissed. 

Special defease 

Failure of the lower court to And 
regarding a special defense set up 
by appellant is not reviewable, where 
the evidence is not brought up and 
it must be assumed that the show¬ 
ing made would not warrant a find¬ 
ing In favor of appellant. 

Cal.—Hall V. Mitchell, 211 P. 853, 69 
C.A. 743. 

53. Ark.—Bushmaier v. J. R. Wat¬ 
kins Co., 233 S.W. 920, 149 Ark. 
669. 

Cal.—Lcming v. Oilfields Trucking 
Co., 282 P.2d 23, 44 C.2d 343—In 
re Randall’s Estate, 230 P. 445, 
194 C. 726. 

Bromberg v. Brower, 44 P.2d 1063, 
6 C.A 2d 699—Ladd v. Mathis, 13 P. 
2d 1012, 126 C.A 636. 

Ky.—Oeltjen v. Oeltjen, 65 S.W.2d 
1004, 261 Ky. 739. 

Mont.—Smith v. Rodriguez, 221 P. 
680, 69 Mont. 819. 

Or.—Gellert v. Bank of California, 
National Ass’n, 214 P. 377, 107 Or. 
162. 

R. I —Budlong V. District Court of 
Sixth Judicial Dist., 132 A. 613, 47 
R.I. 232. 

S. D.—Hansen v. Bendert, 219 N.W. 
883, 53 S.D. 26. 

Agreed statement 

The presumption existed that the 
trial court's finding on the issue sub¬ 
mitted to tho trial court on an agreed 
statement of facts was Justified, 
where the statement of facts was 
not made a part of the record, on 
an error proceeding. 

W.Va.—Hatcher v. Fayette County 
Court. 174 SE. 690. 116 W.Va. 96. 


64L Ark.—Person v. Johnson, 236 S. 
W.2d 876, 218 Ark. 117—Brown v. 
Brown, 209 S.W.2d 289, 213 Ark. 68 
—Eureka Fire Hose Mfg. Co. v. 
City of Ozark, 168 S.W.2d 679, 203 
Ark. 709—^Western Clay Drainage 
Dist. v. Sprague, 123 SW.2d 618, 
197 Ark. 486—Parrish v. I’arrish, 
86 S.W.2d 667. 191 Ark. 443—Mor¬ 
ris V. Caldwell, 293 S.W. 1009, 173 
Ark 1021—Thompson v. Buchanan, 
203 S.W. 1015, 134 Ark. 276. 

Ga —Sangster v. Toledo Mfg. Co., 
19 S.E.2d 723, 193 Ga. 686. 

Kan.—In re Fitzroy’s Estate, 240 P. 
2d 163, 172 Kan 339—Sewell v. 
Dolby, 237 P.2d 366, 171 Kan. 640. 

55. Ariz.-Hamilton v. White, 22 P. 
2d 1089, 42 Ariz. 170. 

Ark—McKinney v. Caldwell, 260 S. 
W.2d 117, 220 Ark. 776. 

56. Ala.—Hay good v. Manley, 6 So. 

2d 887, 242 Ala 435—American 

Fuel & Clay Products Co. v. Gil¬ 
bert, 127 So. 640, 221 Ala. 44. 

Howze V. Powers, 77 So. 985, 16 
Ala.App. 373. 

Ark—Martin v. Martin, 267 S.W. 2d 
320, 223 Ark. 664—Featherston v. 
Lamb, 178 S.W.2d 492, 206 Ark. 
1078—Whatley v. Whatley, 170 S 
W,2d 600, 205 Ark. 748—Avera v. 
Reynolds, 160 S.W.2d 48. 203 Ark. 
1060—Wolford v. Leggett, 167 S W. 
2d 196, 203 Ark. 467—Dixie Life & 
Accident Ins. Co. v. Leach, 126 S. 
W.2d 926, 197 Ark. 1072—Young v. 
Pumphrey, 83 S.W,2d 84, 191 Ark. 
98—Supreme Liberty Life Ins. Co. 

V. Parker, 47 S.W.2d 796, 186 Ark. 
1190—Dunaway v. Russell, 294 S 

W. 1, 173 Ark. 898—Petroleum 

Producers’ Ass’n v. First Nat. 
Bank, 263 S.W. 965, 166 Ark. 267 
—Commercial Credit Co. v. Stan¬ 
ley, 262 S.W. 318, 164 Ark. 473— 
McKinney v. First Nat. Bank, 238 
S.W. 629, 152 Ark. 403—Chaffin v. 
Lee County Nat Bank of Mari¬ 
anna. 236 S.W. 382, 161 Ark. 106— 
Strode v. Holland, 233 S.W. 1073, 
160 Ark. 122—^Hobbs v. Bolz 
Cooperage Co., 224 S.W. 968, 146 
Ark. 435—Rogers v. Meyers, 220 
S.W. 818, 143 Ark. 490—Baxley v. 
Watson, 214 S.W. 67, 139 Ark. 408 
—Wapponocca Outing Club v. Road 
Improvement Dist. No. 3 of Critten¬ 
den County, 204 S.W. 840, 136 Ark. 
196—Heard v. McCabe, 196 S.W. 
917, 130 Ark. 186—Smith v. Minter, 
179 S.W. 341, 120 Ark, 266. 

(?al.—Josselyn v. City and County 
of San Francisco, 143 P. 706, 168 
Cal. 436. 


Ogbom V. Bank of America Nat 
Trust & Savings Ass’n, 83 P.2d 44, 
28 C.A.2d 665—Dalton v. Gore, 263 
P. 844, 88 C.A. 554—Hardy v. Frey, 
196 P. 92, 49 C.A. 661. 

Colo.—Gallegos v. Waybrant, 77 P. 
2d 644, 102 Colo. 124—Lockard v. 
Lockard, 223 P. 28, 74 Colo. 683— 
Bollon v. Woodhams, 190 P. 427, 
68 Colo. 822. 

Ill.—People v. Darst, 121 N.E. 169, 
285 Ill. 633. 

Hanson v. Egan, 228 Ill.App. 329 
—^Wltteman Co v. Goeke, 200 Ill. 
App. 108. See De Long v. Hruby, 
203 Ill.App. 206—Steffey v. Sandi- 
fer, 202 Ill.App. 604—In re Janett’s 
Estate, 199 Ill.App. 13. 

Ky.—Sapp v. Likens, 192 S.W.2d 394, 
301 Ky. 445—Carter v. Templcman, 
182 S.W.2d 241, 298 Ky. 272. 

Mich.—Leach v. Commercial Casual¬ 
ty Ins. Co., 214 N.W. 216, 239 Mich. 
10—Loveland v. Bump, 165 N.W. 
855, 198 Mich. 564. 

Mo.—Gorman v. Cox, 190 S.W.2d 936 
—Mastin v. Ireland, 8 S.W.2d 900, 
320 Mo. 617. 

Thompson v. Steams, 234 S.W. 
1059, 208 Mo App. 338. 

Mont.—^Warren v. Warren, 261 P.2d 
364, 127 Mont. 269—Brubaker v. 
D’Orazl, 179 P.2d 638, 120 Mont 22 
—In re Baxter's Estate, 39 P.2d 
186, 98 Mont. 291—Thelen v. Vogel, 
281 P. 753, 86 Mont 33. 

Neb.—Linn v. Linn, 21 N.W.2d 288, 
146 Neb. 666—Buck v. Zimmerman, 
14 N.W.2d 335, 144 Neb. 719—Madi¬ 
son County v. Crippen, 10 N.W. 2d 
260, 143 Neb. 474—Lincoln Joint 
Stock Land Bank v. Bames, 8 N.W. 
2d 645, 143 Neb. 68, certiorari de¬ 
nied Niklau.s v. Lincoln Joint 
Stock Land Bank of Lincoln, Neb., 
64 set 191, 320 U.S. 781, 88 L.Ed. 
469, rehearing denied 64 S.Ct. 269, 
320 U.S. 814, 88 L.Ed. 492—Prokop 
V. Milady, 287 N.W. 66, 136 Neb. 
644—Equitable Life Assur. Soc. of 
U. S. v. Person, 284 N.W. 260, 135 
Neb. 800—Cllen v. Commercial 
Casualty Ins. Co., 283 N.W. 366, 
136 Neb. 619—Downs v. Downs, 279 
N.W. 161, 134 Neb. 467—State ex 
rel. Wright v. Barney, 276 N.W. 
676, 133 Neb. 676—Schobert-Zlm- 
merman Drainage Dist v. Soli. 
272 N.W. 775. 132 Neb. 629—Joyce 
v. Tobin, 263 N.W 413, 164 Neb. 873 
—Amos v. Elchenberger, 186 N.W. 
330, 107 Neb. 416—^Kelley v. Jud- 
Bon, 178 N.W. 208, 104 Neb. 659— 
Tyrrell v. Kelley. 178 N.W. 206, 
104 Neb. 666—Prairie Life Ina. 
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been stricken or quashed,^®*® or where there was I there is no case-made,®® settled case,®® statement 
no certificate of evidence®^ or transcript,®® or where | of the case,®i qx* statement of facts.®® 


Co. V. Schumann, 177 N.W. 168, 
104 Neb. 368. 

N.M.—Quintana v. Quintana, IIB P. 

2d 1011, 45 N.M. 429. 

Ohio.—^Domestic Finance Corp. v. 
Morton, App., 135 N E 2d 456— 
lacomlni’B Restaurant v. Hotel & 
Restaurant Emp & Bartenders Lo¬ 
cal No. 118, App, 107 N.E.2d 418 
—Thompson v Stonom App , 67 N 
E.2d 788—Trotter v. Trotter, 9 N. 
B.2d 297, 65 Ohio App 198—Cleve¬ 
land Nat. Fire Ins. Co. v. Booth, 
17 Ohio App. 606 

Or.—^Alpha Corp. v. Multnomah Coun¬ 
ty, 189 P.2d 988, 182 Or. 671—Kee¬ 
gan V. Lenzie, 136 P.2d 717, 171 
Or. 194—Scandinavian - American 
Bank v. Wentworth Lumber Co., 
199 P. 624, 101 Or 151—Thomas 

V. Feebler, 172 P. 64 8, 89 Or 255 
—Columbia Realty Inv. Co. v. Ala¬ 
meda Land Co, 168 P 64, 87 Or. 
277, rehearing denied 87 P. 277, 168 
Or. 440 

Tenn.—Findlay v. Monroe, 270 SW. 
2d 325, 196 Tenn 690—Spivey v 
Reasoner, 233 S.W 2d 556, 191 Tenn. 
850—Wilson V. Hafley, 226 S W. 
2d 308, 189 Tenn. 598—Bales v. 
Bales, 188 S W 2d 601, 182 Tenn 
COO. 

Rose V. Third Nat Bank, 183 S 

W. 2d 1, 27 Tenn App 653—Cook¬ 
sey V. Shanks, 1,36 S W 2d 57. 23 
Tenn.App. 596—^Wilder v William¬ 
son, 126 S.W 2d 341, 22 Tenn App. 
692. 

Tex —Mahan v. Kyle, Civ App., 211 
S.W 302 

Utah—Atkinson v Pellegrino, 173 
P.2d 543. 110 Utah 363—Gray v 
Defa. 135 P.2d 251. 103 Utah 339, 
166 AL.R 496—Salt Lake City 

V. State. 125 P 2d 790, 101 Utah 
643—Clark v. Jennings, 98 P.2d 
348, 98 Utah 230—Keller v. Chour- 
nos, 76 P.2d 626, 95 Utah 25, modi¬ 
fied on other grounds 79 P 2d 86, 95 
Utah 31—Jensen v Jensen, 269 P. 
486, 72 Utah 189—Taylor v. Paloma 
Gold & Silver Mining Co, 171 P 
147, 51 Utah 500. 

Wls.—In re Wallace’s Estate, 72 N. 

W. 2d 383, 270 Wis 636—Schrader 
V. Otto, 300 N.W 256, 238 Wis 4 09 
—Kickapoo Development Corp v. 
Klckapoo Orchard Co., 285 N W. 
364, 231 Wls 458 

Wyo.—Luman v. Hill. 262 P 1019. 
36 Wyo. 48, rehearing denied 256 
P. 339, 86 Wyo. 427. 

Distinotloii between law and egnity 
In a case coming from a court of 
law, where there is no bill of excep¬ 
tions, the supreme court will pre¬ 
sume that there was sultlclent evi¬ 
dence to sustain the finding below; 
but on appeal in a chancery case the 
hearing is de novo, on the transcript 
of the record filed, and in the ab- 
aenoa of any evidence, before the 


court to support the decree below, It 
cannot be sustained. 

Tenn.—State v. Colored Tennessee 
Industrial School. 231 S.W. 544, 144 
Tenn. 182. 

Bequest 

In the absence of a bill of excep¬ 
tions, it will be presumed that the 
trial Judge was not aware of a re¬ 
quest for findings. 

Tex —Hamilton v. Eiland, Clv.App., 
181 S.W. 260. 

56.5 Colo.—Mutzenburg v. McGow¬ 
an. 51 P. 623, 10 Colo.App. 486. 

Neb—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, Neb., 
77 N.W.2d 667, 3 62 Neb. 816—Horn 
V. Gooch Food Mill Co . 68 N.W 2d 
626, 167 Neb. 125—Brown v Mach, 
36 N.W.2d 499, 150 Neb. 633—Dry- 
den & Jensen v. Mach, 35 N.W. 2d 
497, 160 Neb. 629—Ratay v. Wylie, 
22 N.W.2d 622, 147 Neb. 201—Towle 
V. Richardson County, 264 N.W. 
336, 130 Neb 467—Joyce v. Tobin, 
253 NW 413, 164 Neb. 373—Lin¬ 
coln Land Co. v Commonwealth 
on Co. 192 N.W. 219, 109 Neb 
652. 

57. Ill—Williams v De Roo, 146 
NE 470, 316 Ill. 28—Hurlbut v. 
Talbot. 312 NE 697, 273 Ill. 366 
See Hunt v. Hunt, 201 Ill.App. 615. 

58. Anz—Onekama Realty Co. v, 

Carothers. 129 P 2d 918, 69 Ariz. 
416—In re Nolan’s Estate, 108 P. 
2d 385, 66 Ariz. 353—Floyd v. 

Hornbcck, 4 P 2d 908, 39 Ariz. 178. 

Cal.—^\Villys of Marin Co v Pierce, 
296 P 2d 25, 140 C.A 2d 826—Purdy 
v Purdv, 291 P.2d 1005, 138 C A 2d 
402—Garwlck v. Gordon, 263 P 2d 
126, 121 CA2d 247—.Tones v. Ev- 
arts, 250 P 2d 671. 114 C.A 2d 496, 
motion denied 256 P 2d 830, 117 
CA.2d 398—McMahon v. Merrill, 
246 P 2d 73, 112 C A.2d 464—Searles 
V Searles, 222 P.2d 938, 99 C.A.2d 
869—Koshaba v. Koshaba, 132 P. 
2d 854, 66 C.A.2d 302—Schlpper v. 
Penkalski, 115 P.2d 231, 46 C.A.2d 
28. 

Colo. —Teets v. Richardson, 284 P.2d 
233. 131 Colo. 692. 

Ill —People ex rel Day v. Progress 
Ins As.s’n, 130 N E 2d 626, 8 Ill 
App.2d 76—Ferro v. Daros, 98 N.E 
2d 661, 343 Ill App 267. 

Miss—Hubbard v. Massio, 4 So.2d 
494. 192 Miss. 95 

Okl—Burford v. Bridwcll, 18B P.2d 
216, 199 Okl. 245 

Or.—Nelson v. Smith, 69 P 2d 1072, 
157 Or. 292—In re Klose's Estate, 
34 P.2d 636, 147 Or. 612. 

R.I.—^Austin V. Newport Trust Co., 
18 A 2d 682, 66 R.I. 87. 

Tex.—Hart v. Foster, Clv.App., 109 
S.W.2(1 504, error dismissed. 
Utah.—Ahrendt v. Bobbitt, 229 P.2d 
296, 119 Utah 465—O’Gorman v. 
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Utah Realty St Construction Ca. 
129 P2d 981, 102 Utah 623, modi¬ 
fied on other grounds 133 P.2d 818, 
102 Utah 534. 

Wyo.—Hodgell v. Wilde, 74 P.2d 886. 

62 Wyo. 310, 114 A.L.R. 671. 

]«aok of typewritten transortpt 
Where appellant has not brought 
up a typewritten transcript of the 
evidence as authorized by Code Civ. 
Proc. S§ 9B3a-953c, and whore the 
printed transcript contains no bill 
of exceptions showing what evidence 
was presented to the lower court, 
the appellate court is unwarranted 
in holding that the findings are not 
Justified by the evidence, notwith¬ 
standing a stipulation that the print¬ 
ed record contains true copies of 
plaintiffs* and defendant’s exhibits, 
there being no showing that other 
evidence was not deduced. 

Cal.—Best v. Toprahanian, 216 P. 
977, 62 C.A. 485. 

59. Okl.—In re School DIst. No. 26. 

Payne County. 65 P.2d 968, 176 Okl. 
886—Roy L. Bopst Roofing Co. v. 
Salem Trading & Finance Co.. 242 
P. 1044, 115 Okl. 283—Turk v. 

Page. 167 P. 462, 64 Okl. 251. 

60 . Minn.—State ex rel. Krausmann 
V. Streeter, 3.3 NW.2d 56, 226 Minn. 
458. 4 AL.R.2d 662—Nichols v. 
Village of Morristown, 267 N.W. 
82, 192 Minn. 510. 

N.D.—Ryan v. Bremseth, 186 N.W 
818. 48 N.D. 710. 

61. N.D—Farmers’ Educational ft 
Co-operative Union Elevator Co. 
V. Irons, 252 NW. 380, 64 N.D. 876. 

Wls—Peterson Cutting Die Co. v. 
Bach Sales Co., 68 N.W.2d 804, 269 
Wis. 113. 

62. Tex.—Peacock v Bradshaw, 194 
S.W.2d 551, 146 Tex. 68—Parker 
V El Paso County Water Improve¬ 
ment Dlst. No 1, 297 S.W. 737. 116 
Tex. 631. 

Wedgeworth v. Smith, Com.App., 
213 S.W. 254. 

Baker v. Rutherford, Civ.App., 
293 S.W.2d 669, error refused no 
reversible error—Shea v. Yanof, 
Civ App, 288 SW.2d 576, error dis¬ 
missed—Jones V. Green, Civ.App, 
281 SW2d 221—Ward v Ward, 
Civ.App. 278 SW2d 886—Light- 
foot V. Sowell, CJvApp, 278 S.W. 
2d 291—Pinkston v. Pinkston, Civ. 
App. 260 S.W.2d 932—Gago V. 
Raines, Civ App., 268 S.W.2d 724 
—Pruitt v General Ins Corp., Civ. 
App , 265 S.W 2d 908, error refused 
no reversible error—Halnsworth v. 
Harris County Com’rs Court, Civ. 
App., 265 SW2d 217, error refused 
269 S.W.2d 332, 153 Tex. 856, cer¬ 
tiorari denied 76 S.Ct. 110, 348 U. 
S. 874, 99 L Ed. 688—Clark v. Liem, 
Civ.App., 262 S.W.2d 764—Adams 
V. Jones, Clv.App., 268 S.W.2d 401 
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—Smith V. Ansley, Clv.App., 267 
S W 2d 166, error refused no re¬ 
versible error—Heese v. Davltte, 
Clv.App., 265 S W 2d 1016, error 
dismissed—Huckman v. Campbell. 
Clv.App., 255 SW.2d 691—McFar¬ 
land V. Connally, Clv.App., 262 S. 
W.2d 486—West v Ellis County, 
ClvApp., 241 SW2d 344—Conti¬ 
nental Fire & Cas Ins Corp. v. 
Surber, ClvApp, 231 S.W.2d 760— 
Chapman v Harris. Clv.App., 231 
S W 2d 649—Bracken v. Osborne, 
ClvApp.. 226 SW.2d 261—Shroff 
v. Deaton, Civ App., 220 S W 2d 489 
—Barreda v Barreda, Clv.App., 216 
S W 2d 1009—Halph v. Calhoun, 
ClvApp.. 216 S W 2d 426—Kersten 
v. Burden, Civ App, 208 S.W.2d 

147, error refused no reversible er¬ 
ror—OorpiiB Jtirls Secimdam cited 
in Simon v Atlanta Life Ins. Co., 
Clv.App.. 204 S.W.2d 201, 203— 

Beene v Bryant, Clv.App., 201 S 
W 2d 268—Southern Pine Lumber 
Co. V. Smith. ClvApp., 183 S.W.2d 
471, error refused—Allen v. Beard, 
ClvApp., 166 SW2d 913—Adams 
V. Edmonds. Clv.App. 169 SW.2d 
197, error refused—Corbett v. State. 
Clv.App. 153 SW.2d 664, error re¬ 
fused—Paschall v. Renshaw, Civ. 
App., 142 S W 2d 717—Roberson v. 
Red Bluff Water Power Control 
Dlst., ClvApp, 142 SW.2d 248— 
Osbourn v Calloway, Clv.App., 139 
S W 2d 834—Robinson v. DIsrgs, 
ClvApp. 126 SW2d 348—Hymes 
v. Specification Motor Oils System 
of Texas. ClvApp. 103 S,W.2d 1066 
—Tackett v Cunninsrham. ClvApp., 
91 S W 2d 965—Schmidt v. Citizens 
Industrial Bank of Austin, Civ. 
App, 89 S W 2d 847—Waggoner v. 
Edwards. ClvApp. 83 S W 2d 386, 
error refused—Thurman v Day, 
ClvApp., 68 SW2d 238—Jowell v. 
Billingsley, ClvApp. 66 S.W.2d 809 
—Sanders Nursery Co. v. J C. En- 
gelman, Inc. ClvApp, 66 S.W.2d 
609—North Texas Building & Loan 
Ass’n V Elder. Civ.App . 66 S W 2d 
879—Stevenson v Fisk, Clv.App . 

65 S.W.2d 607—Big Spring Mut. 
Aid Ass’n V. Moore, Civ.App, 62 
SW.23 387—Kramer v. Stubble- 
fleld, ClvApp, 60 SW2d 1063— 
Brown Shoe Co. v. Shor, Clv.App. 

66 SW.2d 466. followed In Endl- 
cott-Johnson Corporation v. Shor. 
66 S.W.2d 468—Schumann v. Jen¬ 
kins. Clv.App., 40 S W2d 214—Kel¬ 
sey V. Lietz, Civ App., 38 S.W 2d 
108—Hall V. Shirk. Clv.App., 36 
S.W.2d 191—American Equitable 
Assur. Co of New York v. Martin. 
Clv.App.. 33 S W.2d 287—Chauncey 
V. Kansas City, M. & O. Ry. Co . 
Clv.App., .32 S.W.2d 369—Mlssourl- 
Kansas-Texas R. Co. of Texas v. 
Cheek. Clv.App.. 18 S.W.2d 804— 
Wheeler MoWr Sales Co. T. Quer-| 


guin, Clv.App., 16 S.W.2d 309— 
Knapek v. Stiba, Clv.App., 16 S.W. 
2d 42—Custard v. Flowers, Civ. 
App., 14 S.W.2d 109—San Jacinto 
Const. Co. V. Scan Ian, Clv.App , 
300 S.W. 220—Western Union Tele¬ 
graph Co. V. Shuits, Clv.App., 297 
S.W. 275—St. Paul Fire & Marine 
Ins. Co. V. Earnest. Civ App, 293 
S.W. 677, affirmed 296 S.W. 1088— 
Feldman v. Seay, Civ App., 291 S. 
W. 350—Smith v. Ideal Laundry 
Co., Clv.App., 286 S W. 285—First 
State Bank of Agua Dulce v. First 
Nat. Bank of Robstown, Civ App, 
282 S.W. 846—Lange v. Bing, Civ. 
App., 281 S.W. 626—Pomeroy v 
Pearce, Clv.App., 281 S W. 316, re¬ 
versed on other grounds, Com.App., 
291 S.W. 214, and reversed on other 
grounds 2 S W 2d 431—^Hidalgo 
County Water Improvement Dlst 
No. 2 V. San Juan State Bank & 
Trust Co. ClvApp.. 280 S.W 845— 
Sayres v Moss, Civ App., 266 S W. 
813—Roddy v Allen, Clv.App., 266 
S.W. 563—Berryman v. Froneberg- 
er, Clv.App, 266 S.W. 232—Mathis 

V. Overland Automobile Co of Dal¬ 

las, ClvApp. 266 SW. 1069—Pow¬ 
ell V. Tolbert, Clv.App. 264 SW 
166—Garcia v. Sociedad de Obreros, 
ClvApp. 263 SW. 943—People’s 
Guaranty State Bank v. Hill, Civ 
App, 266 S W. 683—Bennett v. 

Rose Mfg Co., ClvApp, 266 S.W 
308—Accidental Oil Mills v. Shoe- 
make, Civ.App, 264 S.W. 385— 
Southern Surety Co v. Petrolla 
Land Co„ ClvApp., 252 S.W. 204— 
Swift & Co V J B Jeffrey & Son, 
ClvApp, 250 S W. 791—Morris v 
Hall, ClvApp., 248 S W. 1100— 
Landrum v. Turney, ClvApp, 239 
S W. 366. dismissed for want of ju¬ 
risdiction—Fred Miller Brewing 
Co. V. Coonrod, Clv.App., 233 S W 
351, dismissed for want of Jurisdic¬ 
tion—Swancy v. Finch, Civ.App., 
226 S W. 422, dismissed for want of 
Jurisdiction—Daugherty v. Man¬ 
ning, ClvApp. 221 SW. 983, dis¬ 
missed on motion—Bartlett Lum¬ 
ber Co. V Chaney, Civ.App., 219 S. 
W 837, dismissed for want of Ju¬ 
risdiction—Woytek v King, Civ. 
App., 218 SW. 1081—Scaling v. 
Collins. ClvApp, 214 S W. 624— 
Johnston v. Cobb & Gregory, Civ 
App. 213 S W. 364—Walker v. Al¬ 
exander, ClvApp, 212 S W. 713, 
reversed on other grounds 227 S 

W. 696—Thompson v Russell, Civ. 
App., 211 S.W. 640—Schlag v. 
Johnson, Civ.App., 208 S.W. 369— 
Hardy Buggy Co. v. Pinckard & 
Sanders. Clv.App., 204 S.W. 364, 
dismissed for want of Jurisdiction 
—Lutcher v. Fuller, Civ.App., 200 
S.W. 663, error refused—Clark & 
Boles Lumber Co. v. Commercial 
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Nat. Bank of JelTerson, Civ App., 
200 SW. 197, error refused—Frick 
V. GIbbIngs, Clv.App., 197 S W. 330 
—Richards v. Hartley, Clv.App, 
194 S.W. 478—Webster v. Interna¬ 
tional & G. N. Ry. Co., Civ.App., 
193 S.W. 179, error refused—Bor- 
ton V. Borton, Clv.App., 190 S W. 
192, error refused—Joachim v. 
Hamilton, ClvApp. 186 S.W. 261. 
dismissed for want of Jurisdiction 
—Bonoughli v. Brown, Civ.App., 
185 S.W. 47, error granted—Mis¬ 
souri, K. & T. Ry. Co. of Texas v. 
Elias, Civ.App, 184 SW 312 
Wash.—Wickwlre v. Heard, 226 P. 
2d 192, 37 Wash 2d 748. 23 A L R. 
2d 1323—Cornelius v Steinberg, 
216 P.2d 439, 36 Wash 2d 822— 
Traverse v. Traverso, 210 P 2d 410, 
34 Wash 2d 844—Penchos v. Ranta, 

166 P2d 277, 22 Wa.sh 2d 198— 
Schultz V. Anderson, 71 P 2d 365, 
191 Wash 326—Old Colony Securi¬ 
ties Corporation v. Sahlin. 38 P 
2d 1010, 179 Wash. 690—Wenatchee 
Reclamation Dist. v. Tltchenal, 27 
P.2d 734. 175 Wash 398—Oakley 

V. Davis, 263 P 648, 142 W'ash 
432—Horner v. Kilmer, 196 P 646, 
116 Wash 67. 

W Va — Hatcher v Fayette County 
Ct, 174 S.E 690, 116 W Va. 95. 

63. Cal.—Lynip v Alturas School 
Dist of Modoc County, 141 P. 835, 
24 C A. 426 

Colo—Lamont v Reynolds, 144 P 
1131, 26 Colo App 347 
Ill —Hagen Paper Co. v. East St 
Louis Pub. Co, 109 NE 979, 269 
Ill. 535 

Minn—State v. Chase, 206 NW 396, 
165 Minn 268. 

N C—Sanders v. Sanders, 83 S E 489, 

167 NC 33 7. 

Okl —Washington County Abstract 
Co. V Harris, 149 P. 1075, 48 Okl 
677. 

Tenn.—Minton v. Wilkerson, 182 S 

W. 238. 133 Tenn. 484 

Tex—Svreek v. Jackson. ClvApp, 
111 S.W.2d 741—Crenshaw v. 
Chambers, Civ.App.. 283 S W. 1096 
—Wedgworth v Smith, Civ App, 
178 S W. 641, affirmed. Com App., 
213 S W 254—Bastrop & Austin 
Bayou Rice Growers' Ass'n v. 
Cochran, Civ.App, 171 SW 294— 
August V. Gamer Co., Clv.App., 166 
S.W. 1197. 

Wash—Edwards v. Meader. 210 P.2d 
1019, 34 Wa8h.2d 921—Levas v. 
Massachusetts Bonding &. Insur¬ 
ance Co.. 162 P.2d 320, 21 Wa8h.2d 
562—In re Burkhart’s Estate, 72 
P.2d 1036, 192 Wash. 136—Kelly 
V. St. Martin. 56 P.2d 690. 186 
Wash 1—Thurber v. Clark. 282 P. 
911. 154 Wash. 485. 
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script®^ or settled case®® or exceptions or statement nor exception,®* or where the appeal comes up on 
of facts,®® or where there was neither a statement the judgment roll alone,®® or where the appeal from 
of facts nor a brief,®7 or neither a statement of facts 


04. Cal.—Shields v. Fee Title Co., 
276 P. 360, 206 C. 789—Ouzoonlan 
V. Vaughan, 228 P. 8, 194 C. 139. 

New York Life Ins. Co. v. Occi¬ 
dental Petroleum Corp., Ill p 2d 
707. 43 C.A.2d 747, followed in 

Guardian Life Ins. Co of America 
V. Occidental Petroleum Corp, 111 
P.2d 710, 43 C.A.2d 848, and Sun 
Life Assur. Co of Canada v Occi¬ 
dental Petroleum Corp, 111 P 2d 
710, 43 C.A 2d 849—Hood v. Verdu- 
go Lumber Co., 15 P.2d 542, 129 C 
A. 133—Bowers v. Union Trust 
Co. of San Diego, 3 P 2d C14, 117 
CA 269—Wild V. Arrand, 286 P. 
480, 104 C.A. 611—Arnheim v Fire¬ 
men’s Ins Co of Newark, N. J., 
227 P. 676, 67 C A. 468 

Idaho—Reid v. Keator, 39 P 2d 926. 

65 Idaho 172—Anderson v. Walker 
Co., 225 P 144, 38 Idaho 761— 
Keller v McCarty, 219 1‘. 1063, 38 
Idaho 18 

Mo—Henneke T. Strack, App., 101 
SW.2d 743. 

Mont—Tiffany v. Uhde, 216 P.2d 375, 
126 Mont. 507. 

65. Minn—Zywiec v. City of South 
St Paul, 47 NW2d 465. 234 Minn 
18—Beliveau v Beliveau, 14 N W. 
2d 360, 217 Minn 235—Doyle v 
Swanson. 288 N W. 152, 206 Minn 
66—Union Central Life Ins Co v 
Page. 251 N W. 911, 190 Minn. 360 

00. Wash —State v. Twenty Barrels 
of Whisky, 176 P. 673, 104 Wash. 
382. 

67. Tex—Fuller v St Paul Metho¬ 
dist Episcopal Church, Civ App, 
257 S.W 301 

68. Tex —Roberts v. Reed, Civ.App , 
64 S W 2d 990. 

69. Ala—Matlock v. Johnson, 88 So 
182, 17 Ala App 669 

Ariz—Tway v Payne, 101 P.2d 456, 
55 Ariz 343. 

Cal—Hendershott v. Shipman, 231 
P.2d 481, 37 C 2d 190—Transporta¬ 
tion Guarantee Co. v Jellms, 174 
P.2d 625, 29 C.2d 242—People v 
One 1941 Buick Sport Coupe, 171 
P.2d 719, 28 C.2d 692—California 
Drive-In Restaurant Ass’n v. 

Clark, 140 P.2d 657, 22 C 2d 287. 
147 ALR. 1028—Harrison v 

Adams. 128 P 2d 9, 20 C.2d 646— 
Howland v Howland, 117 P 2d 884, 
18 C.2d 790—Coyne v. Spellacy, 83 
P.2d 716, 12 C2d 284—Ballinger v. 
Ballinger, 70 P.2d 629, 9 C.2d 330-- 
Sanguinettl v. Sanguinetti, 69 P.2d 
846. 9 C.2d 96. Ill A.L R. 342— 
Kaufman v. Pacific Indemnity Co, 

66 P.2d 604, 6 C.2d 761—Mailhes v. 
Investors’ Syndicate, 32 P.2d 610, 
220 C. 736—In re Putnam’s Estate, 
28 P.2d 27, 219 C. 608-—Pasquale v. 


Pasquale, 27 P 2d 76, 219 C. 408— 
Freeman v. Gray-Cowan, Inc., 26 
P2d 416, 219 C 86—Colorado Pow¬ 
er Co. V. Pacific Gas & Electric 
Co, 24 P.2d 495. 218 C. 669—Gin 
S. Chow V. City of Santa Barbara. 
22 P3d 6, 217 C 673. followed in 
Matthie.ssc*n v Montecito County 
Water DIat, 22 P 2d 19, 217 C. 788. 
and Matlhiessen v. City of Santa 
Barbara. 22 P 2d 19. 217 C. 789— 
Lnbarsky v. Richardson, 21 P 2d 
657, 218 C 27—Delanoy v. Dclanoy, 
13 P2d 513, 216 C. 23—Loud v. 
Luse, 3 P2d 642, 214 C. 10—Wol- 
pert V. Oripton, 2 P 2d 767, 213 
C 471—Ochoa v. McCush. 2 P.2d 
367, 213 C. 426—Berghauscr v. 

Golden State Orchards, 282 P. 960, 
208 C 650—Sacre v Imperial Wa¬ 
ter Co No 3. 272 P 1044, 206 C. 
13—Browne v T J Lawrence Co, 
268 P 631, 204 C. 424—In ro Grac- 
cy’s Estate, 253 P 921. 200 C 4 82— 
Ohio Electric Car Co v Le Sage, 
247 P. 190, 198 C 705—Peak v. Re¬ 
public Trutk Sales Corporation, 
230 P 948, 194 C 782—Ouzoonlan 
V. Vaughan, 228 P 8. 194 C 139— 
Aklcy V Bassett, 209 P 676, 189 
C. 625—Stark v Shemada, 204 P 
214, 187 C. 785—Lozinsky v Mason 
Malt Whisky Distilling Co, 196 
P. 884, 185 C 24 0, certiorari de¬ 
nied 42 set 49, 257 US. 637, 66 L 
Ed 409—Sutliff v Sweetwater Wa¬ 
ter Co, 186 P. 766. 182 C 34. 
Palpar, Inc v Thayer, 262 P 2d 
138 C.A 2d 402—Miller v. Pacific 
Pipeline Const Co, 291 P.2d 634, 
138 CA.2d 187—White v. Jones, 
288 P2d 913, 136 C A 2d 667—Ferl 

V Ftri. 287 P 2d 514, 135 C A 2d 
458—Dunlop v Hersum Lumber 
Co, 273 P2d 22, 126 C.A 2d 816— 
Pulpur, Inc V. Thayer, 252 P 2d 
61, 115 C A 2d 333—Reininger v 
Eldon Mfg Co, 250 P 2d 4, 114 C A 
2d 240—Cheesman v. Odermott, 247 
P.2d 594, 113 CA2d 26—Daugherty 

V Board of Trustees of South Bay 
Union High School Dist, 244 P 2d 
950, 111 CA2d 519—West Coast 
Saw Mills V Weis, 242 P 2d 938, 
110 CA2d 369—Tyler v. Larson, 
235 P2d 39, lOG C A 2d 317—Hunt 

V Plavsa, 229 P 2d 482, 103 CA.2d 
222—People v. 748 Cases of Life 
Saver Candy Drops, 211 P 2d 383, 
94 C A 2d 699—Kammerer v. Wood- 
son, 208 P 2d 372, 93 C.A 2d 220— 
Kompf V. Morrison, 1C6 P 2d 360, 
73 C.A 2d 284—^In re Crawford’s 
Estate, 160 P.2d 64, 69 C.A.2d 607 
—Hoyt Heater Co. v. Hoyt. 167 P. 
2d 667, 68 C.A.2d 623—In re Rob¬ 
erts’ Estate, 164 P 2d 416, 67 C. 
A.2d 380—Quetin v. Caubu, 137 P. 
2d 880, 68 CA2d 793—Ruzich v. 
Boro, 137 P.2d 65, 58 C.A.2d 641— 
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Boro r. Ruzich. 137 P.2d 61, 68 C. 
A.2d 636—Ridley v. Pelletier, 137 
P.2d 42. 68 C.A 2d 649—Tarvin v. 
Davey, 133 P.2d 644, 56 C.A.2d 848 
—Koshaba v. Koshaba, 132 P.2d 
864, 66 C.A 2d 802—In re Dasher’s 
Estate. 128 P 2d 380. 63 C A 2d 721 
—Jensen v. Jones Miller, Inc., 128 
P.2d 110, 63 C.A 2d 467—Hundley v. 
Marinkovich, 127 P.2d 600, 63 C.A. 
2d 288—Stanislaus Lumber Co. v. 
Pike, 124 P2d 190, 61 C.A 2d 64— 
Shore v Crail, 123 P.2d 840. 60 C. 
A 2d 736—Leonard v. Alexander, 
122 P.2d 984, 60 C A 2d 385—Wat¬ 
son V. Ileger, 120 P.2d 153. 48 C. 
A 2d 417—Lincoln v Averill, 117 
P.2d 913, 47 C.A 2d 335—Adams V. 
Hlner, 116 P 2d 630, 46 C A.2d 681 
— Woods V Watson, 116 P 2d 863, 
46 C A 2d 399—California Employ¬ 
ment Commission v Arrow Mill 
Co., 114 P 2d 727, 46 C A 2d 668— 
Merron v. Title Guarantee & Trust 
Co, 113 P2d 481. 45 C A 2d 60— 
Moss V Boyle. 112 P 2d 657, 44 C 
A.2d 410—New York Life Ins. Co. 
V. Occidental Petroleum Corp., Ill 
P.2d 707, 43 CA2d 747, followed 
in Guardian Life Ins Co of Amer¬ 
ica V. Occidental Petroleum Corp, 
111 P2d 710. 43 CA2d 848. and 
Sun Life Assur Co of Canada v. 
Occidental Petroleum Corp , 111 P. 
2d 710, 43 CA2d 849—In re 

Purtsch’s Estate, 110 P.2d 104, 43 
C A 2d 1—Jones v Wilton, 108 P. 
2d 26. 42 C A 2d 46—In re Maut- 
ner’s Estate, 101 P 2d 620, 38 C.A. 
2d 621—I.ohn v Fletcher Oil Co., 
100 r2d 605, 38 C A 2d 26—Heinz 
V. City of Anaheim. 97 1* 2d 980, 
36 CA2d 612—Jenkins v Hill, 96 
P2d 168, 35 C.A 2d 521—Prusslng 
V. Prusslng, 96 P 2d 128. 36 C A 2d 
608—l^'resno City High School Dist. 
V De Caristo, 92 P 2d 668, 33 C. 
A 2d 666—Congregation Mukuom 
Israel v. Congregation Ahabot Is¬ 
rael. 90 P2d 118, 32 CA2d 490— 
Keim V. Roether, 89 P 2d 187, 32 C. 
A 2d 70—Dennis v. Barnett, 86 P. 
2d 916, 30 C.A 2d 147—Mau v Mc- 
Manaman, 85 P.2d 209. 29 C A.2d 
631—Rubensteln v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 
84 P 2d 1056, 29 C A 2d 501— 

Hughes V Heffner, 84 P 2d 540, 29 
C.A.2d 382—Dierssen v. McCor¬ 
mack. 82 P.2d 212. 28 C.A.2d 164— 
Eddy V. City of Los Angeles, 82 
P.2d 25, 28 C A 2d 89—In re Beaty’s 
Estate, 81 P.2d 1002. 27 C.A.2a 745 
—Semple v. Andrews, 81 P 2d 203, 
27 C.A 2d 228—Green v. Green, 80 
P.2d 613, 27 C.A.2d 99—Dorris v. 
Crowder, 78 P 2d 1039, 26 C.A.2d 
49 —In re Wood’s Estate. 72 P.2d 
268, 28 C.A.2d 187—Coffey v. Lios 
Angeles Fireman’s Relief Ass’n, 
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the judgment of the trial court is on the clerk’s tran¬ 
script^® 

Where the findings are based on exhibits or docu¬ 


ments which are not in the recordi the reviewing 
court will presume that the findings were correct and 
were duly supported by the omitted exhibits or docu- 
ments.^i 


71 P.2d 828. 22 C.A.2d 610—Bryant 
V. Lewis, 70 P.2d 701, 22 C.A.2d 
218—Middleton v. Parsons, 70 P.2d 
616, 22 C.A.2d 260—Union Oil Co. 
of California v. Murual Oil Co., 66 
P.2d 896, 19 C.A.2d 409—I>avlB v. 
Hosford, 64 P.2d 730, 18 C.A.2d 664 
—Lamanet v. Lamanet, 63 P.2d 
1196, 18 C.A.2d 402—Sager v. Es- 
tergren, 63 P.2d 1168, 18 C.A2d 
382—^Hartford v. Pacific Motor 
Trucking Co., 60 P.2d 476, 16 C.A. 
2d 878—Emmert v. United Bank & 
Trust Co. of California, 67 P.2d 
963, 14 C.A.2d 1—Comstock v. 

Finn, 66 P.2d 967, 13 C.A.2d 161— 
Mortgage Guarantee Co. v. Smith. 
60 P.2d 836, 9 C.A.2d 618—Lauk- 
kare v. Abramson, 60 P.2d 478, 9 
C.A.2d 447—Farmer v. Envoy Pe¬ 
troleum Co., 49 P.2d 291, 9 C.A.2d 
117—Bouchard v. Reed, 46 P.2d 
800, 7 C.A.2d 662—J. S. Morgan 
ft Sons V. Bradner, 89 P.2d 225, 3 
C.A.2d 206—North v. Evans, 36 P. 
2d 138, 1 C.A 2d 64—Flagg v. 

Sloane, 36 P.2d 129, 1 C.A.2d 142— 
Parlglan v. Phillips, 83 P.2d 426, 
138 C.A. 702—Marshall v. Marshall, 
83 P.2d 416, 138 C.A. 706—Gallatin 
V. Markowitz, 33 P.2d 424, 139 
C.A. 10—Municipal Bond Co. v. City 
of Riverside. 82 P.2d 661, 138 C.A. 
267—Flagg V. Sloane, 26 P.2d 874, 
186 C.A. 334—Crowther v. Metalite 
Mfg. Co., 24 P.2d 561, 133 C.A. 462 
—Carey v. Bowie, 19 P.2d 1032, 130 
C.A. 400—Reading v. Marr Estates, 
14 P.2d 796, 126 C.A. 606—Bailey 
v. Wagner-Thoreson Co., 14 P 2d 
121, 126 C.A. 679—Mark v. Title 
Guarantee ft Trust Co., 9 P.2d 839, 
122 C.A. 301—Fairchild v. Cahn, 
7 P.2d 1061, 120 C.A. 418—Morris 
v. Board of Education of Pasa¬ 
dena City School Diet., 7 P.2d 364. 
119 CA 750, rehearing denied 8 
P.2d 602, 119 C.A. 760—Merrill v. 
Los Angeles Cotton Mills, 7 P.2d 
329, 120 C.A. 149—^Wllshlre Boule¬ 
vard Congregational Church of Los 
Angeles v. Dyer, 6 P.2d 841, 119 
C.A. 296—Cory v. Cooper, 4 P.2d 
681, 117 C.A. 496—Bowers v. Union 
Trust Co. of San Diego, S P.2d 614, 
117 C.A. 259—^Wood v. Kennedy, 8 
P.2d 366, 117 C.A, 63—Williams v. 
E. P. Bosbyshell Co., 3 P.2d 66, 
116 C.A. 643—Reed v. Reese, 299 P. 
670, 114 C.A. 163—Barnes v. Cocke, 
297 P. 698, 112 C.A. 662—United 
Sec. Bank & Trust Co. v. Haden, 
296 P. 860, 111 C.A. 682— Nunzlato 
v. Prout, 287 P. 866, 104 C.A, 678, 
rehearing denied 286 P. 456, 104 
C.A. 578—Davies v. Mt. Gaines Min. 
ft Mill. Co., 286 P. 740, 104 C.A. 
780—Coley v. Wolcott, 284 P. 241, 
108 C.A. 140— Chapman v. City of 


Fullerton, 266 P. 1036, 90 C.A. 468 
—Townsend v. Mercantile Inv. Co., 
266 P. 876, 90 C.A. 213—Kendis v. 
Kohn, 266 P. 866, 90 C.A. 796— 
Kendis v. Kohn, 265 P. 844, 90 C.A. 
41—Dalton v. Gore, 263 P. 844, 88 
C.A. 654—Los Angeles County v. 
Schaffner, 263 P. 833, 88 C.A. 385 
—Willson V. Edwards, 266 P. 239, 
82 C.A. 664—Willett v. Schmelser 
Mfg. Co., 266 P. 629, 82 C.A. 249— 
Turner v. Stock, 251 P. 814, 79 C. 
A. 662—Lewder v. Union Transfer 
Co. of San Francisco, 250 P. 703, 
79 C.A. 598—^Holdener v Howard, 
236 P. 971, 72 C.A. 278—MacDonald 
v. Kuhn, 234 P. 118, 70 C.A. 691— 
Oberkotter v. Spreckles, 221 P. 698, 
64 C.A. 470—Reid v. Kerr, 220 P. 
688, 64 C.A. 117—Holson v. Butler. 
218 P. 65. 63 C.A. 69—Bank v. Bell, 
217 P. 538, 62 C.A. 320—Moses v. 
Pacific Bldg. Co., 207 P. 946, 68 
C.A. 90—Shevlin v. Johnston, 206 
P. 1087, 56 C.A. 563—Ross v. Mc¬ 
Carthy. 202 P. 161, 54 CA. 568— 
Kazman v Light, 200 P. 768, 53 
CA. 732—Trask v. Garza, 197 P. 
807, 51 C.A. 739—^Flournoy v. Ev¬ 
erett. 196 P. 916, 61 CA. 406—Yo¬ 
cum V. Taylor, 195 P. 62, 50 CA. 
294—Holmgren v. Madalena, 192 
P. 867, 49 C.A. 136—Williams v. 
Stearns, 191 P. 966, 48 CA. 213— 
Brown v. Brown, 191 P. 702, 48 CA. 
84—Continental Nat. Bank of Los 
Angeles v. Stoltz, 189 P. 712, 46 C 
A. 632—Zimmerman v. Prior, 188 
P. 836, 46 C.A. 40—Stone v. Han¬ 
cock, 186 P. 604, 44 C.A. 366—Wood 
V. Dailey, 186 P. 177, 44 C A. 219— 
Gates V. Kehlet, 185 P. 983, 43 C. 
A. 738—Williams v. Reed, 185 P. 
615, 43 CA. 426—Pence v. Martin,! 
185 P. 603, 43 C.A. 626—MacFar-' 
land V. Walker, 181 P. 248, 40 C.A. i 
608—Alsaga v. Hart, 174 P. 684,1 
37 C.A. 770—^Pasadena Rapid 
Transit Co. v. Munson, 174 P. 109, i 
37 C A 352—City Street Improve¬ 
ment Co. V. Lee, 161 P. 760, 31 C. 
A 738. 

Idaho—American Mut. Building ft 
Loan Co v. Kesler. 137 P.2d 960, 
64 Idaho 799. 

Mont.—^Warren v. Warren, 261 P.2d 
364, 127 Mont. 259. 

Nev.—^Waite v. Burgess, 250 P.2d 919, 
69 Nev. 312—Craig v. Harrah, 201 
P.2d 1081, 66 Nev. 1—Burlington 
Transp Clo. v. Wilson, 114 P.2d 
1094, 61 Nev. 22—Mosso v Lee, 295 
P. 776, 63 Nev. 176—Caldwell v. 
Wedekind Mines Co., 267 P. 827, 61 
Nev. 32—Robison v. Mathis, 234 
P. 690, 49 Nev. 35—Young v. Hol¬ 
man, 216 P. 174, 47 Nev. 4—Hun¬ 
ter V. Sutton, 205 P. 786, 46 Nev. 
480. 


N.D.—Muhlhauser v. Becker, 20 N. 

W.2d 363, 74 N.D 103. 

Utah.—Harris v. Wilstead, 201 P.2d 
491, 114 Utah 496—General Talking 
Pictures Corp. v. Hyatt, 199 P.2d 
147, 114 Utah 362—Buchanan v. 
Crites, 160 P.2d 100, 106 Utah 428, 
164 A.L.R. 167—Clark v. Jennings, 
98 P.2d 348, 98 Utah 230—Frank¬ 
lin Building & Loan Co. v. Peppard, 
93 P.2d 925, 97 Utah 483—Farr v. 
Hartley, 81 P.2d 640, 96 Utah 368— 
Sidney Stevens Implement Co. v. 
Ogden City, 33 P.2d 181, 83 Utah 
678—Byron v. Utah Copper Co., 
178 P. 63, 63 Utah 161—McGuire 

V. State Bank of Tremonton, 164 
P. 494, 49 Utah 381. 

4 C.J. p 777 note 69 [a]. 

70. Cal.—Bond v. Bulgheroni, 8 P. 
2d 130, 216 C 7. 

Hinman v. Hinman, 290 P 2d 696, 
137 C.A 2d 739—Seay v. Allen, 286 
P.2d 392, 134 C.A 2d 440—Hunt v. 
Plavsa, 229 P.2d 482, 103 C.A.2d 
222—Kompf v Morrison, 166 P 2d 
360, 73 CA.2d 284—Macfarlane v. 
Faulkner, 37 P 2d 161, X C.A.2d 
722. 

Oa prsBolpe record 

“Where a party brings to this court 
a praecipe record merely, it will be 
presumed in support of the decree 
that the portions of the record omit¬ 
ted, if incorporated into the tran¬ 
script filed here, would sustain the 
findings of fact found in the decree.” 
Ill—Metropolitan Trust ft Savings 
Bank v. Perry, 194 Ill.App. 277, 
282. 

71. Ala.—Reid v. McElderry, 65 So. 
421, 10 Ala App 472 

Ark.—Catlett v Bradley, 47 S.W.2d 
16, 185 Ark 260—Smith v. J. M. 
Taylor ft Co., 222 S.W. 1062, 144 
Ark. 669. 

Cal.—Maguire v. Lees, 169 P.2d 411, 
74 CA2d 697—Merrill v. Finigan, 
24 P.2d 188, 133 C.A 101—Dyer v. 
Minturn, 189 P. 1046, 47 C.A 1. 
Ill.—^People ex rel. Kozielec v. Carey, 
62 N.E.2d 206. 286 Ill. 16. 

Iowa.—In re Foster's Estate, 266 N. 

W. 744, 218 Iowa 1202. 

Ky.—Jennings v. Jennings, 245 S.W. 
2d 429—^Harmon v. Harmon, 13 S. 
W.2d 242, 227 Ky. 341. 

Mass.—Arnold v. Chandler Motors of 
New England. 138 N.E. 674, 244 
Mass. 210. 

Mo—Smith V. Holdoway Const. Co., 
129 S.W.2d 894. 344 Mo. 862— 

State ex rel. and to Use of City 
of Maplewood v. Southern Surety 
Co., 19 S.W.2d 691. 323 Mo. 150. 
Tex.—^Dillon v. Whitley, Clv.App., 
210 S.W. 829. 
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The omission from the record of evidence which 
has no bearing on the main questions involved does 
not, however, justify a presumption that such omit¬ 
ted evidence is sufficient to sustain the findings of 
fact."^* ^ finding as to one fact will not be presumed 
to be supported by evidence omitted from the rec¬ 
ord but shown to have been introduced for the 
sole purpose of proving another fact;^3 and where 
the bill of exceptions appears to contain all the 
evidence it will not be presumed that the findings 
rest on any other evidence.*^ ^ So it has been held 
that the court will not resort to assumptions of 
evidence where the transcript is present ® and 
where there is a statement of facts on file, the ap¬ 
pellate court may not presume that there are other 
and additional facts supporting the findings of the 
trial court.'^^ io 

The presumption that a finding is supported by 
evidence docs not arise where appellant states that 
there was no evidence supporting the finding, and 
appellee fails to set forth any record showing that 
there was evidence on the subject,^5 or where ap¬ 
pellee predicates part of his argument on the as¬ 
sertion that no evidence was introduced, and it is 
apparent that the only fair construction of the en¬ 


tire record is that the findings and conclusions of tiie 
trial court are based exclusively on an interpretation 
of a portion of a will and the application of a sec¬ 
tion of the probate code.^s ® Also the presumption 
that there was sufficient evidence to support the 
findings is generally indulged only as to such find¬ 
ings as are within the issues raised by the plead¬ 
ings.^® 

The presumption does not attach as to a finding of 
intention of the parties where an unambiguous writ¬ 
ing shows such intention, since no evidence other 
than the writing could be received for the purpose 
of showing such intent.'^'^ The presumption that 
the finding of a chancellor is supported by the evi¬ 
dence where the oral testimony is not preserved does 
not apply on appeal from a ruling clearly erroneous, 
regardless of what the oral testimony might have 
been.*^® 

§ 1564(7).-Burden of Showing Er¬ 

ror 

The burden rests on one claiming error with respect 
to findings to show such error on review. 

The burden rests on appellant or plaintiff in er¬ 
ror to show error with respect to the findings.*^® 


Wash.—Gould & Co. v. Mt. Baker 
Savings & Loan Ass’n, 63 P 2d 841, 
186 Wash. 263. 

City charter 

Although there be no copy of a 
city’s charter in the statement of 
facts, It will be presumed the trial 
Judge had a copy before him from 
which he quoted the provisions 
shown In his findings of fact; and 
the correctness of his finding as to 
the contents of the charter will be 
presumed, in the absence of a show¬ 
ing by copy of the charter, or other¬ 
wise, of error In the finding. 

Tex.—Dillon v. Whitley, Civ.App., 210 
S.W. 829. 

Deposltloiui 

(1) A conclusive presumption aris¬ 
es that the evidence supported the 
findings and the decree reciting a 
hearing on depositions for appellees, 
but not brought into the record 
Ark.—Catlett v. Bradley, 47 S.W.2d 

15, 185 Ark. 260. 

(2) Where the record Is incom¬ 
plete, the appellate court must pre¬ 
sume that the missing depositions 
support the chancellor’s findings on 
disputed questions of fact. 

Ill.—Bowers v. Bernard, 78 N.E.2d 
147, 834 Ill.App. 73. 

Ky.—Harmon v. Harmon, 18 S.W.2d 
242, 227 Ky. 841. 

Dlagrftiiui 

Where record on appeal was not 
complete, In that certain diagrams 
were not brought up. the reviewing 

e C. J.S.-^2 


court determining the sufficiency of 
evidence to support the findings 
would follow the presumption in fa¬ 
vor of the Judgment 
Cal.—Merrill v. Finlgan, 24 P.2d 188, 
133 C A. 101. 

Xietters 

Where none of the numerous let¬ 
ters submitted with affidavits below 
on an issue of fact were contained 
in the record, the Judgment must be 
affirmed as to that issue under the 
rule that, in the absence of the evi¬ 
dence heard in the trial court, the 
court of appeals will presume it was 
sufficient to sustain the finding. 

Ky.—Lewis v. Creasey Corporation, 
248 S.W. 1046, 198 Ky. 409. 

72. Ark.—Bank of Des Arc v. Moody, 
161 SW. 134, 110 Ark 39—Gra¬ 
ham V. Nix, 144 S.W. 214, 102 Ark. 
277. 

Ky—Clark v. Boyd, 163 S.W. 227, 162 
Ky. 234. 

4 C.J. p 778 note 71. 

73. Wls.—Canfield v. Bayfield Coun¬ 
ty, 41 N.W. 437, 42 N.W. 100, 74 
Wis. 60. 

4 C.J. p 778 note 72. 

74. Utah.—Nephi Irr. Co. v. Vickers, 
68 P. 836, 20 Utah 310. 

74.5 Cal.—Childers v. Childers. 168 
P.2d 218, 74 C.A.2d 56. 

Question dsterminsd from svldaaoo 
Itsslf 

Where a transcript of the evidence 
was before the appellate court, al¬ 
though findings of fact and conclu- 
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slons of law were waived, appellate 
court would not indulge In an as¬ 
sumption as to the sufficiency of the 
evidence to support the implied 
findings, but question would be de¬ 
termined from an examination of the 
evidence itself. 

Cal —Fowler v. Fowler. 272 P.2d 646, 
126 C.A.2d 496—Childers v. Child¬ 
ers, 168 P.2d 218, 74 C A.2d 56. 
74.10 Tex.—McDonald v. Crawford, 
Civ.App., 249 S.W 2d 94. 

76. Cal.—Harris v. United Auto¬ 
matic Cigarette Co, 300 P. 71, 114 
C.A. 683. 

76.6 Cal —In re Axcel rod’s Estate, 
147 P.2d 1, 23 C.2d 761 

76. Ill.—Parkhurst v. Race, 100 Ill. 
558. 

4 C.J. p 778 note 74. 

77. Cal —Praters Glass & Paint Co. 

V. Southwestern Const. Co, 254 P. 
1097, 200 C. 688. 

78. Ark.—Frazier v. Frazier, 207 S. 

W. 216, 137 Ark. 67. 

Dooumeutary evideaoe and oral evi- 
denoe 

Nev.—Love v. Mt. Oddie United 
Mines Co., 184 P. 921, 43 Nev. 61. 

79. Ala.—Mobile City Lines v. Alex¬ 
ander. 30 So.2d 4. 249 Ala. 107. 

Montgomery City Lines v. 
Hawes. 20 So.2d 636. 31 AIa.App. 
564, certiorari denied 20 So.2d 641, 
246 Ala. 287—Lamar Life Ins. Co. 
y. Kemp, 1 So.2d 760, 30 AIa.App. 
138. 
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He has the burden of showing the insufficiency of | peal as not supported by the evidence;*® and, to 
the evidence where the findings are assailed on ap- | rebut the strong presumptions and inferences in 


Ark.—Horn v. Hull, 276 S.W. 905, 169 
Ark. 463. 

Ca.1.—Barlln v. Barlin, App., 802 P.2d 
457—Pacific Tel. A Tel. Co. v. Fink, 
296 P2d 843, 141 C.A.2d 832—Clev- 
erdon v. Gray. 146 P 2d 96. 62 C.A 
2d 612—Bayslde Land Co. v. Dab¬ 
ney, 265 P. 566. 90 C.A. 126. 

Colo.—Thompson v. Davis, 184 P.2d 
133. 117 Colo 82 

D.C—Mitchell v. Ralph D. Cohn, Inc., 
Mun App., 52 A.2d 631. 

Fla—Palmqulst v. De Ban, 69 So.2d 
769. 

Kan —Briscoe v. Reschke, 226 P.2d 
256, 170 Kan. 367. 

Ky —Story v. Brumley, 263 S.W 2d 
24. 

La —Buxton v. McKcndrlck, 64 So 2d 
844. 223 La. 62—Ollvedcll Planting 
Co V. Town of Lake Providence, 47 
So.2d 23, 217 La 621—Thornton v. 
Ellington. 25 So 2d 282, 209 La. 613 
A. M. Edwards Co. v. Hammond 
Box Co. App., 17 So 2d 53—W. T 
Rawlclgh Co. V Freeland, App, 16 
So 2d 489—Smith v. Elam. App.. 14 
So 2d 300—Dew v. Massachusetts 
Bonding & Insurance Co.. App. 
183 So 592—Skinner v. Hext, 8 La 
App. 481. 

Me—Perry v. Curtis, 96 A.2d 562, 148 
Me. 438—Flagg v. Davis, 83 A 2d 
319. 147 Me. 71—Cadorette v. Cad- 
orette, 83 A 2d 316, 147 Me. 79— 
Morin v 11. W Maxim Co., 82 A.2d 
789. 146 Me 421—Tarbell v. Cook, 
76 A 2d 800. 146 Me 339—Cassidy 
V. Murray. 74 A 2d 230, 146 Me. 207 
—Levesque v. Pelletier, 68 A 2d 9. 
144 Me. 245—Gordon v. Lewis, 55 
A 2d 879, 143 Me. 399—Rancourt v. 
Beaudet, 66 A 2d 180. 143 Me 396— 
Adams v. Ketchum, 151 A. 146, 
129 Me. 212—Smith v. Dlplock, 144 
A. 383. 127 Me. 462—Tebbetts v. 
Tebbetts. 127 A. 720, 124 Me. 262 
—Rideout v. Rideout, 119 A. 684, 
122 Me. 569—Waugh v Prince, 115 
A 612, 121 Me 67—Norton v. Ber¬ 
ry. 116 A. 287, 120 Me. 636—Bel¬ 
fast Sav Bank v. Sanford & C P. 
R. Co. 113 A. 14. 120 Me. 108— 
Hahnel Bros & Co. v. Alfred Han¬ 
son & Son. Ill A 336. 119 Me. 305 
—Androscoggin County Sav Bank 

V. Tracy, 99 A. 267, 116 Me. 433. 
Mich —St John v. General Motors 

Corp. 17 N.W2d 226. 310 Mich 892. 
Mo.—Groff V. Longsdon, 239 SW. 
1087. 

Staples V. O’Reilly, App., 288 S. 

W. 2d 670. 

Mont.—Hayes v. Moftatt. 271 P. 483, 
83 Mont. 214—Dover Lumber Co 
V, Whitcomb, 168 P. 947. 64 Mont. 
141. 

N.M.—^Pugh V. Heating & Plumbing 
Finance Corp., 161 P.2d 714. 49 N. 

M. 284. 


N.C.—Huskins v. Tancey Hospital. 
Inc.. 78 S.E.2d 116. 238 NC. 367— 
General Talking Pictures Corpora¬ 
tion V. Electrical Research Prod¬ 
ucts. 169 SE. 19. 201 N.C. 143 
—Roebuck v. Carson. 149 S.E. 691, 
197 N.C. 492—Wentz v. Piedmont 
Land Co., 136 S E. 480. 103 N.C. 
32—Veater v. Town of Nashville, 
129 SB 693. 190 NC. 266 
N.D—Jolley v. Begeman, 256 N.W. 
912, 65 N.D. 205. 

Okl.—Pasley v. De Weesc, 82 P 2d 
1066, 183 Okl 424—Burt v. Riley. 
278 P. 266. 137 Okl 10—Clark v. 
Sharum. 217 P 446, 91 Okl. 273. 

Pa—In re Stevenson’s Estate, 116 A. 
162. 272 Pa 291 

Hatalowich v. Negy, 126 A.2d 809, 
182 Pa Super 192. 

R I.—Parrillo v. Riccitelll, 123 A 2d 
248—Dupraw v Dupraw, 31 A.2d 
474, 69 R I 144—Ungnrd v. Mote, 
27 A 2d 826. 68 R I 419—Carlesl v. 
Carloai, 199 A. 926, 61 R I. 66— 
People’s Sav Bank in Providence v. 
Rynn, 190 A. 440, 67 R.I. 411— 
Quinn v. Drummond, 132 A. 439, 47 
R I. 216. 

SC—Twittv V Harri.son, 94 S.E 2d 
879, 230 S C 174—Hewlett v Lyon 
& Lyon. 174 SE 401, 172 SC 466 
—Central Ice Cream & Candy Co v. 
Home Ins Co. 171 SE 797, 171 
SC 162—Green v E B Gresham 
Co, 167 SE 669. 168 S.C. 395—Wil¬ 
son V. Muehlberger, 163 S E. 125 
165 SC. 137—Bell v. Brinkley, 156 
SE 348. 169 SC 171—National 

Bank of South Carolina of Sumter 

V Shaw, 141 SE 566. 143 SC 307 
—Rnlnsford v McKlc, 141 SE 362, 
143 SC 193—Cogswell v Cannady, 
133 SE 834. 135 SC 366—Carter 

V Carter, 116 SE 738, 122 SC 
499 

S D —State v. Interstate Surety Co , 
201 NW 717, 48 SD 67. 

Tex—Jennings v White, Clv.App , 
238 S W 2d 300—Rhoton v Texas 
Land & Mortgage Co., Civ.App., 80 

5 W 2d 76.3—Hart v. Hule, Clv.App , 
16 SW2d 654 

Utah—Wright v First Nat. Bank, 
226 P, 671, 63 Utah 451 
Vn—Ashby v. Dumouchello, 40 SE 
2d 493. 186 Va 724—^Upton v. Ames 

6 Webb. 18 SE2d 290, 179 Va 219 
—Morison v. Dominion Nat. Bank. 
192 SE 707, 169 Va. 191. 

AlllrmatlTa showing of error by rec¬ 
ord 

Findings of the trial court will be 
sustained unless the record ELfiirma- 
tively shows error. 

ND.—^Austad V. Dreler, 221 N.W. 1, 
67 N.D 224. 

Mistake In deduction of fact 

The burden is on appellant to point 
out clearly any mistake in a deduc- 
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tlon of fact, and it Is not enough to 
demonstrate that the question is 
doubtful, or that the finding appears 
to be against the weight of the tes¬ 
timony, or that the supreme court 
might have reached a different deci¬ 
sion in the first Instance, since the 
trial Judge could better determine the 
witnesses’ credibility. 

Pa—In re Stevenson’s Estate, 116 A. 
162, 272 Pa. 291. 

Burden not sustained 

Appellants' burden of showing er¬ 
ror in the finding of the court Is not 
discharged in a case Involving the 
issues of fact by pointing out that 
the evidence is conflicting. 

La—Davitt v. Long-Bell Farm Land 
Corporation, 110 So. 88, 162 La 59 

80. Ark.—Poster v. Crabtree, 256 
SW2d 722, 221 Ark 962—Johnson 
County V. Bost, 213 S W. 388, 139 
Ark. 35. 

Cal —Barlln v. Barlin, App , 302 P 2d 
457—Ltnehan v Llnehan. 285 P 2d 
326. 134 CA 2d 250—Helm v. Hess, 
280 P2d 166, 131 C A 2d 251—Wal¬ 
lace v Thompson, 276 P 2d 108, 129 
C A 2d 21—Kirchnavy v Lovet, 274 
P2d 161, 127 CA2d 586—Rosati v. 
Heimann, 271 P.2d 963, 126 C.A 2d 
61—Furst v Scharer, 260 P 2d 198, 
119 C.A 2d 605—Industrial Indem 
Co v Golden State Co. 256 P 2d 
C77, 117 CA2d 519—Curtiss v Mc¬ 
Gowan, 240 P2d 997, 109 C A 2d 
436—Baldie v Bank of America 
Nat Trust & Sav. Ass’n, 217 P 2d 
111, 97 C A 2d 70, opinion supple¬ 
mented 217 P 2d 1011. 97 C A 2d 614 
—Trancoso v Trancoso, 216 P 2d 
172, 96 CA.2d 797—Empire Star 
Mines Co v Butler, 145 P 2d 49, 
62 CA2d 49—In re Comino’.s Es¬ 
tate, 131 P2d 599. 66 C A 2d 806— 
Glass v. City of Fresno, 62 P 2d 
765. 17 CA2d 565—Bedford v 

Pacific Structural Welding Corpo¬ 
ration, 8 P2d 568, 121 CA 162— 
Traders’ Credit Corporation v. 
Thyle, 2 P 2d 568, 116 CA 252 
Minn—Werner v. Miller, 78 NW2d 
63—Friable v. Friable. 33 N.W.2d 
23. 226 Minn 435—H F Shepherd- 
son Co. V. Central Fire Ins. Co. of 
Baltimore, 19 N.W.2d 772, 220 Minn. 
401. 

Mont—Conner v. Helvik, 73 P 2d 641, 
105 Mont. 437—Gravel in v. Porier, 
250 P. 823, 77 Mont. 260. 

N M —McDonald v. Polansky, 153 P. 

2d 670, 48 N.M 618. 

N.D—Baird v. Abraham, 213 N.W. 
733, 55 N.D. 348. 

Okl—Burt V. Riley, 278 P. 266, 187 
Okl. 10—Bynum v. Cooley, 267 P. 
263, 130 Okl. 281—Zwirtz v. Dorl. 
263 P. 76, 123 Okl. 284. 

Or.—Conger v. Eugene Plywood Co., 
200 P.2d 936, 184 Or. 649. 
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support of the findings which the appellate court 
will indulge, a preponderance of the evidence 
against the findings and the insufficiency of the evi¬ 
dence in their support must be disclosed by the 
record. 81 

One complaining of a failure or refusal to make 
a finding has the burden of showing that the evi¬ 
dence required a finding82 ^nd also should affirma¬ 
tively show that the findings were not waived.83 


§ 1564(8).-ImpUed Findings 

Findings of the material facts necessary for the sup¬ 
port of the Judgment may be implied where sufficient evi¬ 
dence is present in the record and the implication is not 
inconsistent with, or in contradiction of, the record. 

Where the record does not contain express find¬ 
ings of all material facts involved in the case or 
conclusions of law, it will be presumed, on appeal, 
that the lower court found, in favor of the prevail¬ 
ing party, all the facts necessary for the support of 
the judgment®^ 


Pa.—First Baptist Church of Pitts¬ 
burgh v. City of Pittsburgh. 20 A. 
2d 209. 341 Pa. BC8. 134 A L. R. 1169 
—Binns v. Copper Range Co., 6 A 
2d K95 335 Pa 267 

S.C.—Carson v. Coleman, 3S S E.2d 
147, 208 S C. 406—Mortgage Loan 
Co. V Townsend, 152 SIS 878, 156 
S C. 203—Troy v. Johnson, 137 S.E 
343, 139 SC. 117—Whetstone v. 
Dreher. 136 SB. 209. 138 SC. 169 
—Ives V. Rutland, 133 SE 639, 135 
SC. 173—Martin v. La Boon, 107 
S E. 320, 116 SC. 97—Jumper v 
Queen Mab Lumber Co., lOG S E 
473, 115 S C 462—Sparks v Mc- 
Craw, 100 SE 161, 112 S.C. 519— 
Pelzer v Ragsdale, 89 S.E 706, 105 
SC. 201—Sanders v . Standard 

Warehouse Co, 85 SE 900, 101 S 
C. 381—Mlnshew v. Atlantic Coast 
Lumber Corporation, 81 S.E 1027, 
98 SC 8. error dismissed Atlan¬ 
tic Coast Lumber Corp v. Min- 
shew, 35 S.Ct. 202, 235 U S 686, 69 
LEd 424 

Tex —Rhoton v Texas Land & Mort¬ 
gage Co, Civ App , 80 S W 2d 763. 

4 C J. p 777 note 60. 

81. La—Louisiana Improvement Co 

V Marshall, 1 La App. Orleans. 164 

Mo — Pacific Lumber Co of Illinois 

V Jamison Lumber & Shingle Co, 
247 SW 225, 213 Mo App. Ill 

Mont—National Bank of Anaconda 
V. Yegen. 271 P. 612, 83 Mont 265 
—Hayes v Moffatt. 271 P. 433, 83 
Mont 214—Warren v. Senecal, 228 
P 71, 71 Mont. 210—Thomas v. 
Ball. 213 P. 697, 66 Mont 161 

Okl —Clark v. Sloan, 246 P. 425, 117 
Okl. 303 j 

SC—Rish V. Jackson, 147 S E. 324,' 
149 S.C 338. 

Tex,—Orleans Mfg. Co. v. Hinkley, 
Civ App. 61 SW2d 865. 

Wash.—Green Meadow Cheese Fac¬ 
tory & Dairy Co. v. Gardner, 258 P. 
1027, 145 Wash. 66. 

4 C J. p 777 notes 61. 62. 

88 . Cal.—Bales v. Farley, 237 P 2d 
686, 107 C A 2d 642—People ex rel. 
Wagner v. City of Pomonfii, 200 P. 
2d 176, 88 CA2d 460—Rogers v. 
Rogers, 195 P.2d 890, 86 C.A 2d 817 
—In re Walsh’3 Estate, 162 P.2d 
750, 66 C.A.2d 704—Taylor v. Tay¬ 
lor. 162 P.2d 480. 66 C.A.2d 390— 
Moors V. Rogers, 288 P. 840, 102 


C.A. 783, hearing denied 284 P 916, 
102 CA. 783—Furlong v. White. 
196 P. 903. 61 C.A. 266. 

Error not shown in refusal of re¬ 
quest for findings. 

Kan—Rudolph v. Bohnenblust, 287 
P. 260, 130 Kan. 620. 

83. Cal.—Bank of Italy Nat. Trust 
& Savings Ass’n v. Bettencourt, 7 
P.2d 174, 214 C. 671. 

84. Ala —Martin v. Cameron, 84 So 
270. 203 Ala. 648. 

Arlz—In re Adoption of Holman, 296 
P 2d 372, 80 Ariz. 201—Freese v. 
Bassett Furniture Industries, 276 
P.2d 758, 78 Ariz. 70—Mong Ming 
Club V. Tang, 266 P 2d 1091, 77 
Ariz 63—Tang v Avituble, 264 P. 
2d 835. 76 Ariz, 346—Schlecht v. 
Schlel, 262 P 2d 262. 76 Ariz 214— 
In ro Warren’s Estate, 248 P.2d 
873, 74 Ariz 319, modified on other 
grounds 249 P 2d 948, 74 Ariz 385 
—Funk v Spalding, 246 P 2d 184, 
74 Ariz, 219—Grizzle v. Runbeck. 
244 P2d 1160, 74 Ariz 92—Leigh 
V. Loyd, 244 P 2d 356, 74 Ariz 84— 
Valley Nnt. Bank of Phoenix v. 
Siebrand, 243 P.2d 771, 74 Ariz. 64 
—Keefer v. Lavender, 243 P.2d 
457, 74 Ariz 24—Todaro V. Gard¬ 
ner. 231 P2d 435. 72 Ariz 87— 
Huish V. Lopez. 218 P.2d 727, 70 
Ariz. 201—Owings v. Borrego, 206 
P2d 1050, 68 Ariz. 405—May v. 

Sexton. 206 P.2d 673, 68 Ariz. 368— 
In re McDonnelTs E.statc, 179 P 2d 
238, 66 Anz. 248—Lininger v. Des¬ 
ert Lodge, 160 P 2d 761, 63 Anz 
239—Mead v. Hummel, 121 P.2d 
423, 68 Ariz 462—Scoville v. Vail 
Inv. Co.. 103 P2d 662, 66 Ariz. 486, 
followed in Vail v. Scoville, 103 P. 
2d 668, 66 Ariz. 502, and Vail Inv 
Co. V. Scoville, 103 P2d 669, 65 
Ariz. 601—Barth Mercantile Co v. 
Jaramillo, 61 P 2d 252. 46 Ariz. 365 
—Southern Pac. R Co. of Mexico 
V. White, 26 P 2d 1027, 42 Ariz. 447 
—^United Bank & Trust Co. v 
Washburn & Condon, 292 P. 1026. 
37 Ariz 223—Molina v, Bennett, 
289 P. 512, 37 Ariz. 70—Splllsbury 
V. School Dist. No. 19 of Maricopa 
County, 288 P. 1027, 37 Ariz. 43— 
In re Schuster's Estate, 281 P. 38, 
36 Ariz. 467—^Horton v. Horton, 278 
P. 370, 36 Ariz. 878—Wood v 

Phoenix-Tempe Stone Co., 275 P. 5,1 
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I 35 Ariz. 366—Merchants’ & Stock 
Growers’ Bank v. Hammons, 272 P. 
662, 34 Ariz. 472—Welker & Clifford 
v. Merrill, 265 P. 991, 32 Ariz. 90 
—Federal Mut. Liability Ins Co. v. 
Industrial Commission of Arizona, 
262 P. 512, 31 Ariz 224—Warren v. 
Mosher. 250 P 354, 31 Ariz. 33. 49 
A.L.R. 1311—Clark v. Holcomb, 250 
P. 252, 31 Ariz. 18—First Baptist 
Church of Wlllcox v Connor, 246 
P 932, 30 Ariz 234—Arizona Com¬ 
mercial Mining Co. v Iron Cap 
Copper Co., 239 P. 290, 29 Ariz. 23, 
certiorari denied 270 US 642. 46 
set 208, 70 LEd. 770—Sargent v 
Sarlval Storage Co. 236 P. 468. 28 
Ariz. 162—Brown v. Peterson, 233 
P. 895, 27 Ariz. 418, rehearing de¬ 
nied 236 P 1117, 28 Ariz 121—Dun¬ 
can V. Nowell, 233 P 682, 27 Ariz. 
461—J. H Mulrein Plumbing Sup¬ 
ply Co V Walsh, 222 P. 1046, 26 
Ariz 152—Thomas v Newcomb. 221 
1* 226, 26 Ariz 47—Blackford v. 

Noaves, 205 P 587, 23 Ariz. 501. 

Ark—S< human v. Stevenson. 219 
SW2d 429. 216 Ark 102—Waldo 
Fertilizer Works v Dickens, 177 
S.W 2d 398, 206 Ark 747—Brook¬ 
field V Martin. 145 S W 2d 727, 201 
Ark 475—Kindrick v. Capps, 121 
SW2d 615, 196 Ark. 1169—General 
Motors Acceptance Corporation v 
Driver, 64 S W 2d 87. 1K8 Ark 88 
—Kissi V. P’runklln Countv Board 
of Education. 42 S W 2d 226. 184 
Ark 13 94—Ingram v Haiford. 298 
SW 507, 174 Ark 1172—Mahan v 
Wilson, 273 SW 383, 169 Ark. 117 
—Young v Wyatt, 3 97 S.W. 675, 
130 Ark. 371. 

Cal—Bailey v. Los Angeles County, 
293 P2d 449, 46 C 2d 132—Murray 
V Superior Court In and For City 
and County of San Francisco, 284 
P 2d 1, 44 C.2d 611—Bacon v. 

Bacon. 194 P 2d 697, 32 C 2d 131— 
Johndrow v. Thomas, 187 P.2d 681, 
31 C2d 202—Pewltt v Riley, 163 
P 2d 873, 27 C.2d 310—Carpenter v. 
Pacific Mut. Life Ins. Co of Cali¬ 
fornia, 74 P 2d 761. 10 Cal 2d 307, 
affirmed 59 S Ct. 170, 305 U.S. 297, 
83 LEd 182, rehearing denied 59 S. 
Ct. 365, 306 U S. 675. 83 L Ed 437—- 
City of Los Angeles v. Knapp, 60 
P2d 127, 7 C2d 168—Whann v. 
Doell, 221 P. 899, 192 C. 680—Hulen 
V. Stuart, 217 P. 750, 191 C. 662— 
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Hoppin V. Munsey, 198 P. 898, 185 
C. 678—Lozinsky v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 
185 C. 240. certiorari denied 42 S. 
Ct. 49. 267 U.a 637, 66 L.Ed. 409— 
San Pedro, L. A., & S. L. H. Co. v. 
City of Long Beach, 168 P. 204, 172 
a 631. 

Pacific Concrete Products Corp. 
V. Dimmlck, 289 P.2d 601, 136 C.A 
2d 834--Kaye v. Tellsen, 276 P.2d 
611, 129 CA.2d 116—Petition of 
Jost, 256 P.2d 71, 117 C.A.2d 379, 
reversed on other grounds Jost v. 

U. S., 74 S.Ct. 427. 347 U.S. 901, 98 

L. Ed. 1061—Walsh v. Walsh. 239 

P.2d 472. 108 C.A 2d 676—Miller v. 
Contra Costa County, 236 P.2d 76, 
106 C.A.2d 304—Crillo v. Curtola, 
204 P.2d 941, 91 C.A.2d 263— 

Penaat v. Guasco, 191 P.2d 664, 84 
C.A.2d 446—San Filippo v. Vita, 186 
P.2d 163, 87 C.A.2d 290—Kompf v. 
Morrison, 166 P.2d 850, 73 C.A.2d 
284—Platt V. City of Los Angeles, 
166 P.2d 714, 72 C.A.2d 763—Smith 

V. Skrbek, 162 P.2d 674, 71 C.A.2d 

361—Sterling v. Title Insurance & 
Trust Co.. 128 P.2d 81, 63 C.A.2d 
736—Joe Lowe Corp. v. Rasmusson, 
127 P.2d 1002, 63 G.A.2d 490—Pa¬ 
cific States Savings & Loan Co. v. 
Perez, 124 P.2d 184, 61 C.A.2d 84— 
Del Giorgio v. Powers, 81 P.2d 1006, 
27 C.A.2d 668—Gray v. Gray, 77 P. 
2d 908, 26 C.A.2d 484—Carey v. 
Kraft-Phenix Cheese Corp., 75 P.2d 
640, 24 C.A.2d 617—Salazar v. 

Steelman, 71 P.2d 79, 22 C.A.2d 402 
—Publishers Distributing Service 
V. Southern California School Book 
Depository, 68 P.2d 401, 14 C.A.2d 
448—Newhouse v. Getz, 47 P.2d 306, 
8 C.A 2d 113—McElligott v Free¬ 
land. 38 P.2d 430, 139 C.A. 143— 
Douglass v. Guardian Holding Cor¬ 
poration, 23 P.2d 80. 132 C.A. 686— 
Swing V. Lingo, 19 P.2d 66. 129 C.A. 
618—Southwestern Creditors’ Ass’n 
V. Garvey. 16 P 2d 796, 128 C.A 28 
—Stahmer v. Stahmer, 13 P.2d 833. 
126 C.A. 132—Kaye v. Jacobs. 10 
P.2d 186, 122 C.A. 421—Vogel v. 
Marsh, 7 P 2d 766, 120 C.A. 99— 
Hocker v. Glover, 298 P. 72, 113 
C.A. 162—Benner v. Hooper, 296 P. 
660, 112 C.A. 63—Wolvin v. First 

M. E. Church of Pasadena. 296 P. 
1086, 111 C.A. 643—B. F. Schles- 
Inger Sc Sons v. Kohler & Chase, 
284 P. 244, 103 C.A. 196—Taylor v. 
King, 282 P. 1017, 102 C.A. 361— 
Peterson v. First Nat. Bank. 281 P. 
1104, 101 C.A. 632—Van Noy v. 
Goldberg, 277 P. 538, 98 C.A. 604, 
followed In Goldberg v. Van Noy, 
277 P. 641, 98 C A. 796—Petray v. 
First Nat. Bank, 267 P. 711, 92 C.A. 
86—Bissell V. King, 267 P. 866, 91 
C.A. 420—Klegman v. Moyer, 266 
P. 1009. 91 C.A. 333—Shlndelar v. 
Hadacheck, 263 P. 305, 88 C.A. 319 
—^Roberts v. Roberts. 263 P. 1112, 


81 C.A. 499—McHarg v. Pickford, 

■ 248 P. 270, 78 C A. 298—Tomlin v. 
Neale. 246 P. 800, 76 C.A. 726— 
Huckaby v. Northam, 228 P. 717, 68 
C.A. 83—Murphy v. Davids, 215 P. 
1040, 62 C.A. 63—^Bruno v. Severlni, 
196 P. 601, 61 C.A. 163—Cullen v. 
Foster, 179 P. 695. 39 C.A. 625— 
Curtin v. Black Oak Development 
Co.. 168 P. 1167, 36 C.A. 1. 
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351. 

Albert Lifson & Sons v. Mello, 
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•Pex. 188—^Davls v. Maernolia Pe¬ 
troleum Co.. 134 S.W.2d 1042. 134 
Tex. 201—Eastus v. Gabert, 93 S. 
W.2d 396, 127 Tex. 290—Lund v. 
Doyno, 91 8.W.2d 316, 127 Tex. 19— 
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W2d 1062—Humphrey v. Harrell. 
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Petroleum Co., ComApp., 24 SW. 
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ford, Civ App., 293 S.W 2d 669, er¬ 
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Freight Lines. Inc. v ’Watson, Clv. 
App., 293 SW2d 207—Mathevira v 
Mathews. Clv.App., 292 S.W.2d 602 
—Rogers v Yarbrough Const. Co, 
Clv App, 291 S W 2d 459, error re¬ 
fused no reversible error—Coleman 

V. Kettering, Clv.App., 289 S W 2d 
953—Maryland Cas Co v. Thomas, 
Clv App, 289 S.W 2d 652, error re¬ 
fused no reversible error—Page v. 
Scaramozi, Clv.App., 288 SW.2d 
909, error refused no reversible 
error—Zirlott v. Commercial Credit 
Corp., Civ.App, 286 S W.2d 481— 
Carnohan v. Shaw, Civ App , 283 S. 
W 2d 422, error refused no revers¬ 
ible error—Blackburn v. Sanders. 
Clv App, 278 SW,2d 924, error re¬ 
fused no reversible error—State v. 
Fraser, Clv App., 276 S.W 2d 569, 
error refused no reversible error— 
McCorstin v Mayfield, Clv App., 
274 S.W.2d 874, error refused— 
Conner v Chatman, Clv.App, 272 
SW2d 136—Guest v. BIzzell, Civ 
App., 271 S.W.2d 472, error refused 
—Sullivan V. Dubis. Clv.App., 271 
S.W.2d 316, error refused no re¬ 
versible error—Stillman v You- 
mans, Civ App., 266 S W.2d 913— 
Mitchell V. Texas Housing Co, Clv 
App.. 266 S.W.2d 167, error refused 
no reversible error—Mitchell v 
Mills. Clv.App., 264 S.W 2d 749, er¬ 
ror refused no reversible error— 
Cross V. Thomas, Clv.App., 264 S. 

W. 2d 689, error refused no reversi¬ 
ble error—Labay v. Amicable Life 
Ins Co., Clv App., 261 S.W.2d 476— 
Beaver v. Daniel. Civ App., 269 S. 
W.2d 346, error dismissed—Allied 
Bldg. Credits. Inc. v. Ellis, Civ. 
App., 268 S.W.2d 166—Nance v. 
Currey, Clv.App., 257 S.W.2d 847— 


Munn V. Riggs, Clv.App., 267 S. 
W.2d 714—San Antonio Hermann 
Sons Home Ass*n v. Harvey, Civ. 
App., 256 S.W.2d 906, error refused 
no reversible error—Garner v. Mc¬ 
Kinney. Civ App., 266 SW.2d 629. 
error refused no reversible error— 
Rosamond v. Keyes, Clv App., 266 
S.W.2d 399. error refused no re¬ 
versible error—^Whitfield v. Gay, 
Clv.App., 263 S.W.2d 64—Lombardo 
V. Grapette Bottling Co., Civ.App , 
252 S.W.2d 1020—O’Connor v. Delk. 
Civ App., 249 S.W.2d 248—Tucker 

V. Northeutt, Civ.App., 248 S W 2d 
760—Samples v Buckman, Civ 
App, 246 S.W 2d 283, error refused 
—Swisher Creamery v Watkins, 
Clv.App, 245 S.W.2d 967—Western 
Cotton Oil Co. v. Mayes, Civ App., 
246 S W.2d 280—Carson v Harris, 
Civ.App., 242 S.W.2d 777, error re¬ 
fused no reversible error—An¬ 
drews V. Powell, Civ.App., 242 S 

W. 2d 666—Snyder v. Johnson. Clv. 
App., 237 S.W 2d 740, mandamus 
granted—Dahse v. National City 
Bank of Waco, Civ App , 234 S W. 
2d 102, error refused no reversible 
error—Essex v La Boue, Civ.App., 
223 S.W 2d 36. error dismissed— 
Nonken v. Bexar County, Civ.App.. 
221 SW.2d 370, error refused no 
reversible error—Morrison v. 
Swaim. Civ App, 220 SW.2d 493. 
error refused no reversible error— 
Franklin Life Ins Co v. Greer, Clv 
App. 219 SW.2d 137, affirmed in 
part, reversed In part on other 
grounds Greer v. Franklin Life 
Ins. Co, 221 SW2d 857, 148 Tex 
166—Jeffersonian Club v. Waugh. 
Civ.App, 217 SW.2d 103, error re¬ 
fused no reversible error—Sabinal 
Independent School Dist. v. Coun¬ 
ty Bd of School Trustees of Uval¬ 
de County, Clv.App, 211 S W 2d 
331, error refused—Chaffin v Hall, 
Civ App., 210 SW.2d 191, error re¬ 
fused no reversible error—Gomii- 
lion V. Llngold, Civ App, 209 S 
W 2d 205—Brownsville Shrimp Co 
V. Miller, Civ App. 207 S W 2d 911, 
error refused no reversible error— 
Superior Oil Co. v. Dabney, Civ. 
App, 204 S W.2d 681, reversed on 
other grounds 211 S W 2d 563, 147 
Tex 61—Columbian Carbon Co v. 
Tholen, Clv App. 199 S.W 2d 825. 
error refused—Humble Oil & Re¬ 
fining Co V Harrison, Clv.App , 199 
SW.2d 786, reversed on other 
grounds 205 S W 2d 366, 146 Tex 
216—State V. Dyer, Clv.App. 197 
S.W.2d 865, reversed 200 S W 2d 
813, 145 Tex. 686—Pointer v. Poin¬ 
ter, Clv App,, 197 SW.2d 504—Mc¬ 
Combs V McKaughan, Civ.App., 195 
S.W.2d 194, error refused—Weems 
V. Stewart, Civ App., 192 SW.2d 
936. error refused no reversible er¬ 
ror—Cisneros v. Thompson. Clv. 
App., 189 S.W 2d 67—Abilene Hotel 
Corp. v. Gill, Civ App., 187 S.W.2d 
708. refused for want of merit— 
Landwer v. Puller, Civ.App.. 187 
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S.W.2d 670, refused for want of 
merit—Leonard v. Smith, Clv.App., 
186 S.W.2d 284—Rogers v. Fort 
Worth Poultry & Egg Co., Clv.App,, 
186 S.W.2d 166—Webb v. Webb. 
Civ.App., 184 S.W 2d 163, error re¬ 
fused—Myrlck Inv. Co. v. Amicable 
Life Ins. Co., Clv.App., 183 S.W. 
2d 700—Prichard v. Farmers Co-op. 
Soc, No 1 of Merkel, Clv.App., 183 
S.W.2d 240—Jones v. Jones, Clv. 
App, 181 SW.2d 988, error refused 
—Strickland v. Humble Oil & Re¬ 
fining Co.. Clv.App, 181 S.W.2<1 

901—Grays v. Harrison, Clv App., 
179 SW2d 1020—Ellis v. Even- 
Birch Lumber Co., Civ App, 179 
S W.2d 323, error refused—Cogdell 
V. Martin, Clv.App, 176 S.W 2d 
982—Connor v Boyd, Civ.App., 176 
S W.2d 212, error refused—Austin 
v. Austin, Clv App. 174 S W 2d 
1010, affirmed 182 SW.2d 355. 143 
Tex 29—State v. Balll, Civ App., 
173 SW2d 622, affirmed 190 S W 2d 
71, 144 Tex 195, certiorari denied 
66 S.Ct 1341, three cases. 3‘J8 U. 
S. 852, 90 LEd. 1624, rehearing 
denied 66 S.Ct. 13G3, 328 US 880, 
90 LEd. 1648—Bates v Stinnett, 
Clv App., 170 S.W 2d 644—Lamar 
County Electric Co-op. Ass’n v. 
Red River County, Clv.App, 170 
SW2d 579—Saathoff v Saathoff, 
Clv.App., 169 SW2d 219—Smith v 
Briggs, Clv.App, 168 S W 2d 628. 
error refused—McKee v. Reed, Clv. 
App, 166 S W 2d 363, error refused 
—Old Nat Life Ins Co. v Guest, 
Civ App . 163 SW2d 241, error re¬ 
fused—Eastern States Petroleum 
Co V. Port Terminal R. Ass’n, Clv. 
App, 161 S W 2d 639—Long v An¬ 
thony, Clv App. 157 SW2d 414. 
error refused—Railroad Commis¬ 
sion V. Shell Oil Co, Civ App , 154 
SW2d 607, affirmed 161 S W 2d 
1022, 139 Tex CG—John F. Grant 
liUmbor Co v Jones, Civ App , 151 
S W 2d 944. affirmed 164 S W.2d 
1019, 139 Tex 647—Caradino v. 

Waco Yellow Cab & Transfer Co, 
Civ App., 148 SW.2d 242, error dis¬ 
missed—Scruggs V. Rowe, Civ. 
App., 147 S W 2d 946, error dis¬ 
missed, judgment correct—Kost 
Furniture Co. v Los Angeles Pe¬ 
riod Furniture Co, Clv App, 147 
S W 2d 862. error dismissed, judg¬ 
ment correct—MacFarlane v. Da¬ 
vis. Civ App, 147 SW2d 628— 
Schulenburg Mut. Life Ins Ass’n 

V. Huber, Clv.App., 147 S W 2d 
277—Yeager v Laredo Nat Bank, 
Clv App.. 146 S.W.2d 796, error dis¬ 
missed, Judgment correct—Rodri¬ 
guez v Hlgginbotham-Bailey-Lo- 
gan Co.. Civ.App, 144 S W.2d 993, 
reversed on other grounds 160 S. 

W. 2d 234, 138 Tex. 476—Supreme 
Forest Woodmen Circle v. Gonzal¬ 
ez. Clv.App., 144 S.W.2d 601—Smith 
V. Lightfoot. Civ.App, 143 S W.2d 
151—Savage Oil Co. v. Johnson, 
Civ.App., 141 S.W.2d 994. error dis¬ 
missed, Judgment correct—J. H. 
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Robinson Truck Lilnes ▼. Jones, 
Clv.App., 139 S.W.2d 127—Gibson v. 
Henderson, Civ.App., 136 S.W.2d 
634—Fowlkes v. Fowlkes, Clv.App.. 
183 SW.2d 241—First Nat. Bank 
V. Dupuy, ClvApp., 133 S.W.2d 
238, error dismissed, judgment cor¬ 
rect—Williams & Davis Boiler & 
Welding Co. v. Wilder, Civ.App., 
131 S.W 2d 697—Kenyon v. United 
Salt Corp., Clv.App., 129 S W 2d 
402 — Bullock V. Englert, Civ.App., 
125 S W.2d 663—Home Owners' 
Loan Corp. v. Cllley, Clv.App., 120 
S.W 2d 313, error refused—Pan¬ 
ther Oil & Grease Mfg Co. v. Wor¬ 
sham, CivApp., 113 SW2d 980. 
error dismissed—Green v. Jackson. 
ClvApp, 113 SW2d 252, error dis¬ 
missed—Myors v Southard, Civ 
App, 110 S.W 2d 1185—Henke & 
Pillot v. Amalgamated Meat Cut¬ 
ters & Butchers Workmen, Etc., 
No. 408. CivApp. 109 S W 2d 1083, 
error dismissed—Frost v. Crockett, 
CivApp, 109 SW2d 529, error dis¬ 
missed—International Ass'n of Ma¬ 
chinists Union. Local No 1488 v. 
Federated Ass’n of Accessory 
Workers, CivApp, 109 S W 2d 301. 
appeal dismissed 130 S W-2d 282, 
133 Tex 624—Phillips v Oil. Inc, 
CivApp. 104 S W 2d 576. error re¬ 
fused—Cockhurn v Stanton, Civ. 
App.. 104 SW2d 666—Guerra v 
Tabasco Consol. Independent 
School Dist, ClvApp, 103 S W 2d 
173, error dismissed—United 
States Pipe & Foundry Co v City 
of Waco. Civ App . 100 S W 2d 1099, 
amrrned 108 S W 2d 432, 130 Tex 
126. certiorari denied 58 S Ct 266, 
302 U S 749, 82 L Ed 579—Mat¬ 
thews V Looney, CivApp, 100 S W. 
2d 1061, reversed on other grounds 
123 SW2d 871, 132 Tex 313—Gen¬ 
eral Life Ins Co. v Mathes, Civ 
App, 100 SW2d 1044, error dis¬ 
missed—First State Bank v Na¬ 
tional Bank of Commerce, ClvApp, 
99 S W 2d 406, error refused—Cur¬ 
rie V. Melton, CivApp, 96 S W 2d 
806, error refused—Coskrey v. 
Morrison, CivApp, 91 S W 2d 902, 
error refused—Dallas Joint Stock 
Land Bank v Lancaster, Civ.App , 
91 SW2d 890—R B Spencer & 
Co. V. Texas Pac. Coal & Oil Co., 
ClvApp., 91 SW.2d 411, error dis¬ 
missed—Snell V. Knowles, Cjv. 
App., 87 S.W.2d 871, error dis¬ 
missed—Proctor V Walker-Smith 
Co., CivApp, 87 SW.2d 828—Pe¬ 
ters v. Gough, CivApp, 86 S W 2d 
615—Liles v. Thompson, Civ.App, 
85 S.W.2d 784, error dismissed— 
Morgan v, Houston OH Co of Tex¬ 
as. Civ.App, 84 S.W.2d 312—Coker 
V. Benjamin. Civ App, 83 S.W 2d 
873 —Colonial Building & Loan 
Ass’n v Bell, ClvApp., 81 S.W.2d 
1109—Bank Savings Life Ins. Co 
V. Steiner, Civ.App., 81 S.W.2d 226 
—^Waco Hilton Hotel Co. v. Waco 
Development Co., Clv.App., 76 SW. 
2d 968— Wilkinson v. Owens, Civ. 


App., 72 S.W.2d SSO—Llnooln Nat. 
Life Ins. Co. v. Anderson, ClvApp.. 
71 S.W.2d 656, modifled on other 
grounds 80 S.W.2d 294, 124 Tex. 
656, rehearing overruled 81 SW.2d 
1112, 124 Tex. 666—Price v. Rush¬ 
ing, Clv.App., 70 S.W.2d 764—Lon¬ 
don & Lancashire Ins. Co. v. Hig¬ 
gins. Clv.App., 68 SW.2d 1066— 
Mathes v. Walker, Clv.App., 66 S. 
W.2d 1093—Investors’ Syndicate 

V. Dallas Plumbing Co., Civ.App., 
61 S.W 2d 1039—Logan v. Elliott. 
Civ.App., 61 S.W 2d 157—Southern 
Surety Co. of New York v. First 
State Bank of Marquez, Civ.App., 
64 S W.2d 888—Garza v. Sherman, 
ClvApp, 52 SW2d 291—Wichita 
Falls Protective Ass'n v. Lewis, 
ClvApp, 62 S.W 2d 134—Davis v. 
Whitney. Civ.App. 48 S W 2d 685— 
Thomas W. Blake Lumber Co of 
La Ward v. AVhitfleld, Clv.App, 45 
SW2d 753—Powell Lumber Co v. 
Nobles, ClvApp., 44 S.W 2d 774— 
Moody-Seagraves Co. v. City of 
Galveston, CivApp, 43 S W 2d 967 
—Hay v Briley, ClvApp, 43 S W. 
2d 301—McTtride v Freeman, Civ. 
App, 36 SW2d CIO—WillH V. 
First Nat Bank, CivApp, 22 S W 
2d 471—Kerrigan v. Deatherage, 
ClvApp , 21 S W 2d 744—Morgan v. 
White, CivApp. 20 S W 2d 366— 
Texas Gulf Sulphur Co. v State, 
CivApp., 16 SAV.2d 408—Guylcr v. 
Wallis Independent School Dist., 
CivApp, 12 SW2d 1094—Fidelity 
& Deposit Co of Maryland v Cen¬ 
tral State Bank of Dallas, CivApp., 
12 SW2d 611—McAllen Caf^ v. 
Chris Automatic I>i,shwasher Co., 
CivApp, 9 SW2d 763—Hall v. 
Pickett, CivApp., 7 S W 2d 1106— 
Boyd V Keystone Driller Co, Civ. 
App , 6 S W 2d 221—Wilson v Au¬ 
er. CivApp., 6 SW.2d 160—Hall v. 
First State Bank of Hawley, Civ. 
App., 4 SAV.2d 253—Hobart Mfg 
Co V Joyce & Mitchell, Civ App, 
4 S W 2d 186—Ginsberg v. Inter¬ 
national Shoo Co , Civ App , 299 S 

W. 695—Garner v. Chicago, R 1 
& G Ry. Co., Civ.App.. 297 S W. 
1067—Great American Ins Co v 
Marbury, CivApp, 297 S W. 684— 
F. C Pennington Produce Co v. 
Browning, CivApp., 293 SW 936, 
affirmed. Com App., 299 S W. 870— 
Boerner v. Cicero Smith Lumber 
Co.. ClvApp., 293 SW. 632, re¬ 
versed on other grounds. Com App , 
298 S W. 646, motion granted 9 S. 
W 2d 1106—City of Dublin v. Fort 
Worth & R G Ry. Co., Civ.App, 
292 SW. 691—Talamantes v. Flor¬ 
es, Clv.App., 290 S.W. 791—Hun- 
saker v. Abbott, Clv.App, 289 SW 
127—Pace v. Olvey, CivApp, 282 
S.W. 940—Adcock v. Shell, Civ. 
App., 273 S.W. 900—First Texas 
Prudential Ins. Co. v. Sorley, Civ. 
App., 272 S.W. 346—David v. Roe, 
Clv.App., 271 S.W. 196—Woods v. 
Rolls, Civ.App., 268 S W. 988, af¬ 
firmed, Com.App., 291 S.W. 632— 
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American Surety Co. of Now Torfci 

V. Bay City Cattle Co., Clv.App.. 

268 S.W. 247—Minor v. London 
Guarantee db Accident Co., Civ* 
App., 267 S.W. 1020—Donley v. Au¬ 
drey, Clv.App., 261 S.W. 1069— 
Tryon & Carter v. Collins, Clv.App., 
261 S.W. 1056—Brodage v. Green¬ 
wood, Clv.App, 261 S.W. 463— 

Chapman v. Eastland County, Civ. 
App., 260 SW. 889, reversed on 
other grounds, Com.App., 276 S.W. 
664, rehearing denied 277 S.W. 629. 
and motion granted in part and 
overruled in part 278 S W. 426— 
Lynch v. Fowler, ClvApp, 257 3. 

W. 948—McCallen v. Mogul Pro¬ 
ducing & Refining Co, Clv.App., 
267 SW. 918—Darby v. Farmers’ 
State Bank of Burkburnett, Civ. 
App., 263 SW. 341—Quirk v Or- 
ren, Civ.App., 245 SW 454— 
Schmidt V. MeCopIln, CivApp, 243 
SW C0r>—R,)blnson v Seales, Civ. 
App., 242 S.W 754, rehearing de¬ 
nied 243 SW. 694—The Rovnl Tail¬ 
ors v Josrph, ClvApp, 239 S W. 
639—American Ry Express Co v. 
Voclkel, ClvApp, 236 SW 655, ro- 
verpod on other grounds. Com App., 
252 SW. 486—Bo.ston & Texas Cor- 
porntion v Guarantee T^ife Ins Co., 
CivApp. 233 S W. 1022, error re¬ 
fused—Richmond v. Hog CreoU Oil 
Co, CivApp, 229 SW 563. error 
fJismissed, Com App , 239 SW 904 
—Cooks’ Walters’ & Waitresses’ 
Union, No 399, v. Thooharls, Civ. 
App., 228 S.W. 084—Magnolia Pe¬ 
troleum Co V. Lockwood Nat. 
Bank, CivApp, 227 S.W 363— 
Moore v. Moore, Civ App.. 225 S.W. 
78, error refused—Woldert v Puk- 
11, CivApp, 221 SW. 1112, dis¬ 
missed for want of Jurisdiction— 
Lancaster v (Campbell, Clv.App., 
218 SW. 560—First Nat. Bank v. 
Crespi & Co. Civ.App., 217 S.W. 
706, dismissed for want of Jurls- 
diclion—Pittman & IlarrJ.son Co. 
V Knowlan Machine & Supply Co., 
CivApp. 216 SW. 678—Clark v. 
Scott, CivApp., 212 SW. 728— 
Washington v. Austin Nat. Bank, 
CivApp, 207 SW 382, error re¬ 
fused—Walker-Smith Co. v. Bllao, 
ClvApp., 204 SW. 777—Kelvin 
Lumber & Supply Co. v. Copper 
Slate Mining Co., Clv.App, 203 S. 
W 68, reversed on other grounds 
Chopper State Mining Co. v. Kelvin 
Lumber & Supply Co., Com.App., 
227 SW. 938—Griffin v. Boll, Civ. 
App, 202 S W. 1034, error refused 
—Fusheries Co v McCoy, Clv.App., 
202 S.W. 343, error granted—Cor¬ 
bett V. Allman, Clv.App., 189 S.W. 
91, motion overruled 242 S.W. 466, 
111 Tex. 643—Grayson v. Boyd, 
CivApp, 186 S.W. 661—Corbin v. 
Booker, Civ.App., 184 S.W. 696, er¬ 
ror refused—Wilson v. Avery Co. 
of Texas, Civ.App., 182 S.W. 884— 
National Live Stock Ins. Co. v. 
Warren, ClvApp., 181 S.W. 790— 
Lofiand v. Greenwood, ClV.App., 181 
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S.W. 617—^Pord ▼. Warner, Civ. 
App., 176 S.W. 886—St. Paul Fire 
A Marine Ins. Co. v. Huff, Clv.App., 
172 S.W. 756. 

Utah.—^Western Gas Appliances v. 
Servel, Inc., 257 P.2d 960 —North¬ 
ern on Co. V. Industrial Commis¬ 
sion, 140 P.2d 829, 104 Utah 863— 
Genola Town v. Santaquln City, 85 
P.2d 790, 96 Utah 104. 

Vt.—Abatlell v. Morse, 66 A.2d 464, 
116 Vt. 264—Duchalne v. Zaetz, 44 
A.2d 165, 114 Vt. 274—Jaqulth V. 
Smith, 24 A.2d 341, 112 Vt. ^53— 
Burlington Building & Loan Ass'n 
V. Cummings, 17 A.2d 319, 111 Vt. 
447—Reed v. Whltham, 181 A 129, 
107 Vt. 482—Miller v. Rossler. 181 
A 106, 107 Vt. 479—Beatty v. Em¬ 
ployers' Liability Assur. Corpora¬ 
tion, 168 A. 919, 106 Vt. 26—East¬ 
ern States Agricultural and Indus¬ 
trial League v. Vail's Estate. 124 
A. 668, 97 Vt. 496, 88 A.L R. 846— 
Farmers' Exchange v. Walter M. 
Lowney Co., 116 A. 607, 95 Vt. 445 
—Rowley v. Shepardson. 96 A. 874, 
90 Vt. 26—^Fraser v. Nerney, 96 A. 
601, 89 Vt, 267—Thompson-Star- 

rett Co. V. Plunkett, 94 A. 845, 89 ! 
Vt. 177—Bennington County v. j 
Town of Manchester, 90 A. 602. 87 
Vt. 666. 

Wash.—Graham v. Roderick, 202 P. 
2d 263, 32 Wash.2d 427, 6 A.L.R 2d 
1237. 

Wyo—Hanna State & Savings Bank 
V. Matson, 77 P 2d 621, 53 Wyo. 

1—Electrolytic Copper Co. v. 
Rambler Consol. Mines Corpora¬ 
tion, 243 P. 126, 34 Wyo. 304. 

4 C.J p 778 note 76—63 C.J. p 1206 
note 99. 

Oonsldsratloa 

U.S.—Corpus Juris Secundum cited in 

Maryland Casualty Co. v. Stark, 
C.C.A.NCV., 109 P.2d 212, 216. 

Wash—Harbican v. Chamberlin, 144 
P. 717, 82 Wash. 666. 

41 C.J. p 727 note 36. 

Consent Judgment 

On appeal from a refusal to set 
aside a consent Judgment, where the 
court was not requested to state the 
facts, it will be presumed that it 
found facts to support, and that there 
was no error in Judgment, and affi¬ 
davits will not be considered for the 
purpose of finding facts In the Su¬ 
preme Court. 

N.C.—Gardner v. May, 89 S.E. 966, 
172 N.C. 192. 

Zndsflnits findings 

Where the court’s findings were not 
sufficiently definite, the appellate 
court must consider the facts found 
and those implied from the findings. 
Tex.—^Austin v. St. John, Clv.App.. 6 
S.W.2d 224. 

Xnfsrsncs of singls issue 

The Inference that the case was de¬ 
cided on a single issue will not be 


indulged to destroy the general In¬ 
ference of implied finding on every 
material issue. 

Tex.—Graham Nat. Bapk v. Beavers, 
Gom.App., 290 S.W. 629. 

Oral findings 

(1) Where the trial Judge’s findings 
and conclusions are oral, every fact 
necessary to support the Judgment 
will be presumed, unless the absence 
of testimony affirmatively appears. 
Tex.—Grant v. Alonzo, Clv.App., 27 

S.W.2d 871. 

(2) Every reasonable finding nec¬ 
essary to support the Judgment will 
be presumed to have been made, in 
the absence of trial court’s written 
findings. 

Arlz.—Hoover v. Odle, 260 P. 993, 81 
Arlz. 147. 

Xnoorract finding held not to control 

Fact that trial court made one find¬ 
ing, which appellate court could be¬ 
lieve was incorrect did not preclude 
presumption that there were other 
findings on which trial court based 
its Judgment. 

Tex.—Foran v. Smith, Clv.App., 228 
S.W.2d 261. 

85. Arlz.—Squaw Gulch Min. & Mill. 
Co. V. Kollberg, 286 P. 822, 36 Arlz 
442—Morgan v. Krook, 283 P. 287, 
86 Ariz 133. 

Cal.—Kreiss v. Swinehart, 256 P. 879, 
83 C A 399. 

Colo.—Bieser v. Irwin, 72 P 2d 271, 
101 Colo. 210, 113 ALR 1360 

—Barrios v. Pleasant Valley & 
Lake Canal Co., 17 P 2d 301, 91 
Colo. 663—Moul V. Thompson, 14 
P.2d 1004, 91 Colo 323—City of 
Alamosa v, Holbert, 262 P. 87, 82 
Colo. 682—First Nat. Bank v 
O’Connell, 236 P. 1002, 77 Colo. 275 
—Greek Catholic Church of Trans¬ 
figuration of Christ V Hunau, 220 
P. 981, 74 Colo. 262—Clay, Robin¬ 
son & Co. V. Martinez, 218 P. 903, 
74 Colo 10. 

D.C.—Kresge Department Stores v. 

Young, Mun.App., 37 A.2d 448. 
Ind.—Harris v. Krekler, 46 N.E 2d 267, 
113 Ind.App. 190. 

Kan.—Chaney v. Leffingwell, 246 P.2d 
180, 173 Kan. 196—Eastwood v. 
Eastwood, 207 P.2d 393, 167 Kan. 
471—Stromquist v. Nelson, 168 P. 
2d 468, 169 Kan. 716—LaHarpe 
Fuel Co. V. City of lola, 106 P.2d 
900, 152 Kan. 446—Glover v. Bux, 
90 P.2d 1117, 160 Kan. 56—State v. 
Rural High School Joint Diet. No. 
8, of Wabaunsee and Shawnee 
Counties. 231 P. 337, 117 Kan. 332. 
Mass.—Reynolds v. Owen, 104 N.E.2d 
146, 328 Mass. 461—Prudential Ac¬ 
ceptance Co. V. Aetna Life Ins. Co., 
70 N.E.2d 818, 820 Mass. 763—First 
National Stores v. H, P. Welch Co., 
66 N.E.2d 200, 816 Mass. 147—Dol- 
ham v. Peterson. 9 N.E.2d 406, 897 
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Mass. 479—Ballou T. Fitzpatrick, 
186 N.E. 668, 288 Mass. 836—Jones 
V. Clark, 172 N.E. 250. 272 Mass. 
146—Standard Oil Co. of New York 
v. Malagutl, 168 N.E. 686, 269 

Mass. 126. 

Miss.—^Hazard v. Bank of Hickory 
Flat, 119 So. 173, 162 Miss. 191. 

Mo.—National Bank of Commerce in 
St. Louis V. Pierce, 219 S.W. 678, 
280 Mo. 614—Tebeau v. Globe & 
Rutgers Fire Ins. Co., 197 S.W. 
130, 271 Mo. 626, 2 A.L.R. 1041. 
Okl.—Bob Harper Finance Co. v. 
Goodall, 266 P.2d 627—Dominic v. 
Davis, 262 P 2d 143—Larson v. 
Bunch, 266 P.2d 486, 208 Okl. 278 
—Clements v. Mee, 254 P.2d 864, 
208 Okl. 201—Nadel v. Zellgson, 262 
P.2d 140, 207 Okl. 668—Gillespie v. 
Dougherty, 65 P.2d 486, 179 OkL 
330. 

Tex—Taylor v. McQuary, Civ.App., 
188 S.W 2d 1010—^Murphy v. Boyt, 
Clv.App., 180 SW.2d 199, error re¬ 
fused—Schmidt V. Greenwade, Civ. 
App., 129 S.W.2d 324—Wrenn v. 
Reed, Civ.App., 98 S.W. 2d 851— 
London & Lancashire Ins. Co. v. 
Higgins, Clv.App , 68 S W 2d 1056 
I —Shepherd v. Woodson Lumber 
I Co, Civ.App., 63 SW2d 581—Swift 
V. Swift, Civ.App., 37 S.W.2d 241— 
Brotherhood of Railroad Trainmen 
V. Smith, Civ.App., 36 S W.2d 771— 
Crawford v. Tramonte, Civ.App., 36 
S.W.2d 269—Republic Reciprocal 
Ins. Ass’n v. Ewing, Civ.App., 27 
S W.2d 270—^Westbrook v. Clinton 
Grocery Co , Civ.App , 9 S.W.2d 1044 
—National Grand Lodge, Loyal 
Friends of America Benev. Ass’n, 
V. Wilson, Clv.App., 6 S.W.2d 206 
—Pandem Oil Corporation v. Mc¬ 
Kinney, Civ.App., 3 S.W.2d 466— 
Easterling v. Simmons, Clv.App., 
293 S.W. 690—Keys v. Tarrant 
County Building & Loan Ass’n, Civ. 
App., 286 S.W. 693—Indemnity Ins. 
Co. of North America v. Scott, Civ. 
App., 278 S.W. 347, affirmed. Com. 
App., 298 S.W, 414—Payne v. 
Smith, Civ.App., 268 S W. 243— 
Jester v. Lancaster, Clv.App., 266 
S.W. 1103—Hines v. Kansas City 
Life Ins. Co., Civ.App., 260 S.W. 
688 . 

4 C.J. p 779 note 76. 

Absaaoe of speolfio findings 

(1) Where the presiding Justice 
made no specific findings of fact, It 
must be assumed that he found for 
the prevailing parties on all the is¬ 
sues of fact necessarily involved. 

Me.—Sanfacon v. Gagnon, 167 A. 696, 

182 Me. 111. 

(2) In the absence of specific find¬ 
ing of fact, the presumption in sup¬ 
port of Judgment is that the court 
found against appellant on fact is¬ 
sues. 
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Tex.—Hein y. Henry, Cly.App., 299 
S.W. 456. 

(3) Where the trial court made no 
’Specific findings on a point, no re¬ 
quest haviner been made for specific 
flndingrs, the supreme court must 
conclude that the court did in fact 
so find. 

Nev. — Laws t. Ross, 194 P. 465, 44 
Nev. 405. 

Ooasoaanoe witU greneral flndiag 

The court is presumed to have 
made finding on particular issue in 
harmony with the general finding. 
Ark-—Galloway v. Russ, 800 S.W. 
890, 176 Ark C59. 

Sffeot of special flndlags 

(1) A decree, containing general 
findings, is presumed to have found 
every disputed issue in favor of the 
successful party and the presump¬ 
tion is the same where it contains 
general and special findings, unless 
there is a special finding to contrary. 
Colo—Davis v. Larson, 233 P. 160, 76 

Colo. 527. 

(2) In the same case it was also 
held, in a suit to cancel deed, whore 
it is alleged that the grantee and 
defendant were same person, a spe¬ 
cial finding that the grantee was 
not a necessary party raised the pre¬ 
sumption of a finding thnt he was a 
separate person, although there was 
a general finding for the grantor “on 
all issues herein Joined" previous to 
decree. 

Colo —Davis V. Larson, supra. 
Subsidiary facts 

Finding for plaintiff by the court 
hearing the case without a Jury Im¬ 
ported finding of all subsidiary facts 
neecssary to reach that conclusion 
Mass—Corson v Comiskey, 145 N E. 
926, L’50 Mass 398. 

86. Ariz —Rosen v Hadden, 303 P. 
2d 267, 81 Ari/.. 194—Upton v. East- 
West Realty Co, 299 r.2a 646— 
Silva, V De Alund, 299 1’ 2J 638— 
DeSantis v. Dixon, 236 P.2d 38, 
72 Aiiz 345—In re Brashear’s Es¬ 
tate, Ob r.2d 747. 54 Anz. 430. 

Cal—Bush V. Rogers, 109 P 2d 879, 
42 C.A.2d 477. 

Bonetti V. Double Play Tavern, 
274 P.2d 761, 126 C.A.2d Supp. 848 
Idaho.—Naccarato v. Village of 
Priest River, 195 P.2d 370, 68 Idaho 
3C8—Gould v. Hill, 251 P. 167, 43 
Idaho 93 

Kan.—Briscoe v. Reschke, 226 P.2d 
255. 170 Kan. 367. 

Mo.—Wilson V. White, App., 272 S.W. 
2d 1—Maas v. Dreckshage, App., 
244 S.W.2d 397—Interstate Securi¬ 
ties Co. v. Barton, APP, 168 S.W.2d 
393, 236 Mo.App. 325. 

Mont.—Farmers Union Trading Co. of 
Sheridan v. Wiggins, 267 P.2d 117, 
127 Mont. 481—State ex rel. Veach 
y. Veach, 195 P.2d 697, 122 Mont 


47—Nuhn ▼. Nuhn. 87 P.ld 571. 97 j 
Mont. 696—State v. Farmers* & 
Mechanics* State Bank of Helena, 
278 P. 828, 86 Mont. 266—Baker v. 
Pennsylvania Fire Ins. Co., 263 P. 
93, 81 Mont 271. 

N.H.—La Plant v. La Plant, 111 A.2d 
325, 09 N.H. 367. 

N.M.—Whatley v. Colcott, 302 P.2d 
614, 61 N.M. 465—Rlngle Develop¬ 
ment Corp. V. Town of Tome Land 
Grant. 160 P.2d 441, 49 N.M. 192 
Nev.—Edmonds v. Perry, 140 P.2d 
666, 62 Nev. 41—Puett v. Harvey, 
268 P. 41, 61 Nev. 40. 

N.C.—Hinkle v. Scott, 191 S.E. 612, 
211 N.C. 680—Clayton Banking Co. 
v. Farmers Bank. 190 SB 472, 211 
N.C 328—Dunn v. Wilson, 187 S E. 
802, 210 N.C. 498—Powers v. Robe¬ 
son County Memorial Hospital, 87 
SE2d 510, 242 N C. 290—Craver v. 
Spaugh, 41 SE.2d 82, 227 N.C. 129 
—Hall V. Queen City Coach Co., 
32 SE.2d 325, 224 N.C. 781—Jones 

V. Griggs. 25 SE.2d 862, 223 N.C. 
279—Jones v. Griggs, 14 S.E.2d 836, 
219 N.C 700—Parris v. H. G Fisch¬ 
er & Co.. 18 SE2d 640, 219 NC. 
292—Beam v. Rutledge, 9 S E.2d 
476, 217 NC. 670—McCune v. Rho- 
des-Rhyne Mfg. Co., 8 S.E 2d 219. 
217 N C 361—^Wood v. Woodbury 
& Pace, 8 SE2d 240, 217 N C. 366 
—Rosser V Matthews, 6 S E 2d 84 9, 
217 NC 132—Poindexter v. Call, 
179 SE 335. 208 N C. 62—Bechtel 
V Weaver. 168 S.E. 510, 204 NC 
784—Commissioner of Revenue v. 
Brown Realty Co, 167 S E 663, 204 
NC 123 

Ohio —Hudson v. Hosier, App , 47 N. 
E.2d S95. 

Tex —Renfro Drug Co v. licwis, 236 
SW2d 609. 149 Tex 607, 23 A.L R 
2d 1114—O’Ferral v Coolldge. 228 
S.W 2d 146. 149 Tex. 61—North 

East Tex Motor Lines v. Dickson. 
219 SW.2d 795, 148 Tex. 35, 11 
A.L,R 2d 1065. 

Janes Contracting Co. v. Hume 
Life & Accident Co., Com.App., 260 
S.W. 839 

Iowa Mut. Ins Co. v. Faulkner, 
Civ App, 294 S.W.2d 911, error 

granted—^Aguilar v. Martinez, Civ. 
App., 294 SW2d 766—Baker v. 
Rutherford, Civ.App., 293 S.W.2d 
669, error refused no reversible er¬ 
ror—Houston A North Tex. Motor 
Freight Lines, Inc. v. Watson, Civ. 
App, 293 S.W 2d 207—Mathews v. 
Mathews, Civ.App., 292 S.W 2d 602 
—M A. C. Credit Corp. v Goodrich, 
Civ App., 280 S.W.2d 766, error re¬ 
fused no reversible error—Texas 
Real Estate Commission v. Sande- 
fur, Civ.App., 279 S.W.2d 964—Mc- 
Corstln V. Mayfield, Civ.App., 274 S. 

W. 2d 874, error granted—Century 
Indem. Co. v. First Nat. Bank of 
Longview, Civ.App., 272 S.W.2d 150 
—Gordon v. Pledger, Civ.App., 271 
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S.W.Sd 844, siTor refusad no ra« 
verslbls error—^Warren Petroleum 
Corp. V. Martin, Civ.App., 265 S.W. 
2d 199, reversed on other grounds 
271 S.W.2d 410—Bohmfalk v. Tan- 
oey Rural High School Dist. No. 16, 
Civ App, 269 S.W.2d 466—Hallum 
v. Pinkerton, Civ.App, 267 S.W.2d 
921—Mlnchen v. Ament, Civ.App., 
266 S.W 2d 267, error refused no 
reversible error—Brown v. Brown, 
Civ.App., 264 S.W.2d 142—Boothe 

V. Fuentes, Civ App., 262 S.W.2d 
764—Teal v. Powell Lumber Co., 
Civ.App., 262 SW.2d 223—Wink¬ 
ler Drive Lumber Co. v. Edgar 
Von Soheele A Co., Civ App., 261 S. 

W. 2d 479—Oorbett Bros. Welding 
Co V. Malone, Civ App., 264 S.W.2d 
848—Bradshaw v. Holmes, Civ.App., 
246 S.W.2d 296, error refused no 
reversible error—Miller v. Leary. 
Civ.App, 245 S.W.2d 980—Schutse, 
v. Austin Saengerrunde, Civ App., 
244 S.W.2d 341, error refused no 
reversible error—^U. S. Fidelity A 
Guaranty Co. v. Carr, Civ.App., 242 
S.W.2d 224, error refused—Starnes 
V Sumners. Civ.App. 239 S.W.2d 
880—Jennings v. White, Civ.App.. 
238 SW.2d 800—Harwell v. Sloane, 
Civ.App., 230 SW.2d 668, error re¬ 
fused no reversible error—Dezen- 
dorf V. Manor, Civ.App., 280 S W.2d 
890, error refused no reversible er¬ 
ror—Strickland Transp. Co v. Kool 
Kooshlon Mfg. Co., Civ App, 280 
S W.2d 277—Taylor v. Stanford. Civ. 
App. 229 SW.2d 427—.Tames Stew¬ 
art A Co. V Law, Civ App, 228 
S W.2d 601, affirmed 233 S W.2d 668, 
149 Tex. 392. 22 A L R 2d 639— 
Chalmers v Kimbrough, Civ App., 
227 SW.2d 615—Mallam v. Trans- 
Texas Airways. Civ.App., 227 S.W. 
2d 344—Await v Beevllle Inde¬ 
pendent School Plst., Civ.App., 226 
S W.2d 913, error refused no re¬ 
versible error—Ball v. Yowell, Civ. 
App., 222 S.W.2d 277, error refused 
no reversible error—Christian v. 
Boyd, Civ.App., 222 S.W.2d 167— 
Nllsen V. Bonugli, Civ.App., 220 S, 
W 2d 178—Strode v. Silverman, Civ. 
App . 217 8 W 2d 454, error refused 
—Tf'xas Emp. Ins Ass*n v. Tate, 
Civ.App, 214 SW.2d 877—Gullo v. 
City of West University Place, Civ. 
App, 214 S.W.2d 861, error dis¬ 
missed—Thomas v. Haller. Civ. 
App, 214 S.W.2d 683—Stephenson 
V. Oates. Civ.App., 213 S.W.2d 865 
—Gilmore v. Transit Grain A Com¬ 
mission Co., Civ.App., 213 S.W.2d 
880—International Union of Op¬ 
erating Engineers, Local No. 664, v. 
Cor, Civ.App., 212 S.W.2d 1000, re¬ 
versed on other grounds 219 S.W. 
2d 787, 148 Tex. 42—Williams v. 
Ritcheson, Civ.App., 212 S.W. 2d 
813, error refused—Collins v. Her¬ 
bert, Civ.App., 219 S.W.2d 814, er¬ 
ror refused no reverslbls error— 
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form of findings J of fact or conclusions of law,87 where no such find- 


fact make any determinations in the 

Harris County v. Jones, Clv.App., 
219 S.W.2d 737, error refused no 
reversible error—LogTRlns v. Stew¬ 
art, Clv.App., 218 S.W.2d 1011, er¬ 
ror refused—City of Galveston v. 
Winslow. Clv.App., 218 S.W.2d 508, 
error refused no reversible error— 
Engrelbrecht v. Ross, Clv.App., 207 
S.W.2d 240—City of Houston v. 
Cohen, Civ App., 204 SW.2d 671, 
error refused no reversible error— 
International Ass’n of Carpenters 
and Joiners of America, Local 213, 
A F, of L.. V. Sharp, Civ App., 
202 S.W.2d 506--McGrlff v. Hazle, 
Civ App, 201 S.W.2d 92-—LeSage v. 
Dunaway. Clv.App, 195 S W.2d 729 
—Hlghsmith V. Tyler State Bank & 
Trust Co., Clv.App.. 194 S.W.2d 142, 
followed In Coleman v. Tyler State 
Bank & Trust Co., 194 S.W.2d 145. 
error refused—Humble Oil & Re¬ 
fining Co. V. Harrison. Clv.App., 199 
S W.2d 786, reversed on other 
grounds 205 SW.2d 365, 146 Tex. 
216—Baker v. Elliott. Clv.App., 198 

5 W.2d 152—Tyler v. Gonzales. Civ 
App., 189 S.W.2d 619, refused for 
want of merit—Strickland v. Hum¬ 
ble Oil & Refining Co.. Clv.App., 
181 S W 2d 901—Broussard v. L 
Cartwright Realty Co., Clv.App., 
179 S.W 2d 777, error refused— 
Gray v. Moore, Clv.App., 172 S W. 
2d 74 6, error refused—Moran v. 
Wallace, Civ App., 171 S W.2d 149, 
error refused—Wink v. Wink, Civ. 
App., 1G9 S W 2d 721—Smith v. 
Briggs. Civ.App., 168 S.W 2d 528. 
error refused—Stevenson v. Wil¬ 
son, Civ App., 163 S W 2d 1063— 
Heffernan v. Ryan, Clv.App, 163 
S.W.2d 911, error refused—Old Nat. 
Life Ins. Co v. Guest, Clv.App., 
163 S W.2d 241, error refused— 
Stein V Pulg, Civ App , 169 S W 2d 
154—Lyford Realty Co v. Clark, 
Civ App., 164 S.W.2d 277, error re¬ 
fused—Krumb v. Porter, Clv.App.. 
162 S W 2d 496, error refused— 
Dyess v. Hansen, Civ App., 161 S.W 
2d 904, error dismissed, judgment 
correct—Commonwealth Casualty 

6 Insurance Co. v. Bales, Clv.App., 

161 S.W.2d 844—Modern Mut 

Health & Accident Ins Co. v Free¬ 
man, Civ App., 151 S.W 2d 240, er¬ 
ror dismissed. Judgment correct— 
Vick v Duggan, Clv.App., 143 S.W. 
2d 1010—Miller v. Texas General 
Agency Co., Civ App., 141 S W 2d 
441—Cutierrez v. Rodriguez, Civ 
App., 137 SW.2d 220—Gibson v. 
Henderson, Civ App, 136 S W.2d 

634—Fordyce-Crossett Sales Co. v 
Erwin, Civ App., 121 SW.2d 491— 
Davenport v Horton, Civ App., Ill 
S.W.2d 729—Mosley v. Gulf Pro¬ 
duction Co., Civ.App., Ill S.W 2d 
726, error dismissed—Smith v. Wald 
Transfer & Storage Co., Civ App., 
97 S.W.2d 991, error dismissed— 
Gerard v. National Bond & Mort¬ 


gage Corporation, Clv.App., 86 S.W. 
2d 74, error refused—First Nat. 
Bank v. San Jacinto Trust Co., Civ. 
App., 82 S.W.2d 706—Anlol v. Aniol, 
Clv.App., 62 S.W.2d 668—Texas 
Employers' Ins. Ass'n v. Suttles, 
Civ.App., 67 S.W.2d 624—Cannon 
V. Hathaway, Clv.App., 12 S.W.2d 
618—American Central Ins Co. v. 
Wellman, Clv.App., 5 S.W.2d 560— 
King v. Pond, Clv.App., 283 S.W. 
607—Sharon Grain Co. v. Farmers’ 
Nat. Bank of Follett, Clv.App., 277 
S.W, 449—Barron G. Collier, Inc, 
V. B. Deutser Furniture Co., Civ. 
App.. 256 S.W. 330—Kelvin Lum¬ 
ber & Supply Co. V. Copper State 
Mining Co., Clv.App., 232 SW. 858, 
dismissed for want of Jurisdiction. 

4 C.J. p 779 note 78. 

Issue not snbniltted or requested 

will be presumed found in favor of 

the prevailing party. 

Tex.—Anderson Furniture Co. v. Ro¬ 
den, Clv.App., 265 S.W 2d 346, er¬ 
ror refused no reversible error— 
Street v. Mason, Civ.App., 287 S.W. 
608. 

87. Arlz.—Rosen v. Hadden, 303 P. 
2d 267, 81 Arlz. 194—Grizzle v. 
Runbeck, 244 P.2d 1160, 74 Ariz 
92—DeSantis v. Dixon, 236 P 2d 
38, 72 Ariz. 346—Roberts v. Spray, 
223 P 2d 808, 71 Ariz. 60—May v. 
Sexton, 206 P.2d 673. 68 Ariz 368— 
In re Brashear's Estate, 96 P 2d 
747, 64 Ariz. 439—Aldous v. Inter¬ 
mountain Building & Loan Ass'n 
of Arizona, 284 P 353, 36 Ariz 225 
—Malcolm v. Valley Bank, 250 P 
363, 31 Ariz 60, rehearing denied 
262 P. 190, 31 Ariz 284—Sargent 
V Sarival Storage Co., 236 P. 468, 
28 Ariz. 152. 

Ark —Home Life & Accident Co v 
Schichtl, 287 S.W. 769, 172 Ark. 
31. 

Cal.—In re Rule’s Estate, 152 P 2d 
1003, 26 C2d 1, 165 A L R. 1319. 

Korry of Cal v. Lcfkowitz, 280 
P.2d 910, 131 CA2d 389—Gering v 
Jameson, 257 P.2d 498, 118 C A 2d 
294 —Mlchal v. Adair, 162 P.2d 490, 
66 C A.2d 382. 

Bakersfield Laundry Ass’n v 
Rubin. 280 P.2d 921, 131 C.A.2d 
Supp. 862 

Colo.—Montrose Land & Investment 
Co. V. Greeley Nat Bank of Gree¬ 
ley, 241 P 627. 78 Colo 240 

Kan.—Fidelity Sav, State Bank v 
Grundeman, 149 P.2d 340, 168 Kan 
656 

Me.—Delaware Feed Stores v. First 
Auburn Trust Co., 120 A.2d 223— 
Drew V. Maxim, 110 A.2d 602— 
Wade & Dunton v. Gordon, 64 A. 
2d 422, 144 Me. 49—Lutlck v. Silei- 
ka, 14 A.2d 706, 137 Me. 30— 

Madigan v. Lumber!, 6 A.2d 278, 
136 Me. 178. 

Mass.—Buckingham v. Alden, 68 N. 
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E.2d 101, 816 Mass. 383—Whitney 
V. Whitney, 13 N.E.2d 401, 299 
Mass. 647. 

Mich.—Shpakow v. Brown, 2 N.W. 

2d 812, 800 Mich. 678. 

Mo.—Panchon & Marco v. Leahy, 173 
S.W 2d 417, 361 Mo. 428—Holman 
V. Clark, 198 S.W. 868, 272 Mo. 
266. 

Wilson V. White, App., 272 S.W. 
2d 1—Poulke v. Hickman, App., 259 
S.W. 496—Interstate Securities 
Co. v. Barton, 163 S.W.2d 393, 236 
App. 326. 

Mont —Farmers Union Trading Co. 
of Sheridan v. Wiggins, 267 P 2d 
117, 127 Mont. 481—Whitcomb v. 
Koechel, 168 P.2d 496, 117 Mont. 
329—Cook V. Rigney, 126 P 2d 325, 
113 Mont 198—Clark v. National 
Surety Co, 261 P 618, 81 Mont 
113—Croft v. Bain, 143 P. 960, 49 
Mont. 484 

Nev.—Edmonds v. Perry, 140 P.2d 
666, 62 Nev 41. 

NH.—La Plant v. La Plant. Ill A. 
2d 325, 99 N H 357—Rosenblum v. 
Judson Engineering Corp., 109 A. 
2d 668. 99 N.H 267. 

N.M —Rlngle Development Corp v 
Town of Tome Land Grant, 160 
P2d 441, 49 N M. 192 
NC—Hall V Queen City Coach Co, 
32 SE2d 325, 224 NC 781—Mc- 
Cune V Rhodes-Rhvne Mfg Co, 
8 SE2d 219, 217 NC 351—Hinkle 

V Scott. 191 SE 612, 211 N.C 680 
—Harris v Miller, 182 S.E. 663, 
208 N.C 746. 

Ohio—Crawford v. Bach, App, 101 
NE2d 144—Hudson v Hosier, 
App , 47 NE 2d 895 

Okl—Straub v. Swainn, 296 P 2d 147. 
Tex—Collingsworth v. King, 283 S 
W 2d 30—O’Ferral v Coolidge, 228 
SW2d 146, 149 Tex 61—Uolison 

V Puckett, 198 S W.2d 74, 145 Tex. 
3CG. 

Galveston, H & S. A Ry Co. v. 
Leifeste, Com.App., 22 S.W.2d 
1061. 

Iowa Mut Ins Co. v. Faulkner, 
Civ App , 294 S W 2d 911, reversed 
on other grounds, Sup , 300 S W 2d 
639—Davis Motors. Dodge & Ply¬ 
mouth Co V. Avett, Civ App , 294 
SW2d 882—Houston & North Tex. 
Motor Freight Lines, Inc v Wat- 
,son, Civ App, 293 S W 2d 207— 

Mathews v Mathews, Civ App , 292 
S.W 2d 662—Neill v. Kimbrough, 
Civ App., 291 SW2d 777, error re¬ 
fused no reversible error—Brea- 
zeale V. Wyres, Clv.App., 290 S W. 
2d 268—In re Cain, Civ.App, 280 
S.W.2d 617—Henry v. Texas Emp. 
Ins. Ass’n, Clv.App., 279 S W 2d 
614—Williams v. Bankers Fire & 
Marine Ins. Co.. Civ App., 277 S. 
W 2d 742, error dismissed—West¬ 
ern Woods Products Co. v. Bag- 
ley, Civ.App, 274 S.W.2d 111, er¬ 
ror refused no reversible error— 



6 C.j.s. APPEAL & ERROR § 1564(8) 

ings of fact or conclusions of law were appar- | ently filed in the case,®* where findings were 


J. R. Dunaway Rig & Lumber Co. 

V. Blessing. Clv.App., 274 SW.2d 
90, error refused no reversible er¬ 
ror—Perry v. City of Gainesville, 
ClvApp.. 267 S.W2d 270, error re¬ 
fused no reversible error^—Ander¬ 
son V. Hule, Clv.App., 266 SW2d 
410—City of Grand Prairie v. State 
ex rel. Crouch, Clv.App., 266 S W.2d 
184—Martin v. Shell Oil Co, Civ. 
App., 262 S.W.2d 664—Winkler 
Drive Lumber Co v. Edgar Von 
Scheele & Co., Civ App., 261 SW 
2d 479—Calvert Fire Ins. Co. v. 
Koenig. Civ App., 259 SW.2d 574, 
error dismissed—Anderson Furni¬ 
ture Co. V. Roden. Civ App., 255 S 
W 2d 346, error refused no revers¬ 
ible error—Alamo Cas Co. v. Har¬ 
kins, Civ App , 252 S W 2d 1014, er¬ 
ror refused no reversible error— 
Texas Emp Ins Ass'n v Shelton, 
Civ App, 237 SW2d 719—Texas 
Emp Ins Ass’n v Hicks, Civ App , 
237 S W 2d 699. error refused no 
reversible error—Hohenberger v 
Schnltzer, ClvApp. 235 S W 2d 466. 
error refused no reversible error— 
Ramirez v Milton Provision Co.. 
ClvApp, 2.31 SW2d 547—Friend¬ 
ship Baptist Dist Aas’n v John¬ 
son. Civ App, 230 S W 2d 698, error 
refused no reversible error—Den¬ 
nis V Pace Petroleum Co, Civ 
App., 230 S W.2d 585, error refused 
no reversible error—Harwell v. 
Sloane, ClvApp., 230 5? W.2d 658, 
error refused no reversible error— 
Dezendorf v. Manor, Civ App., 230 
S W 2d 390, error refused no re¬ 
versible error—Mcllhenny v Har¬ 
dy. Civ App, 226 SW2d 886—Col¬ 
lins V Herbert, Civ App., 219 SW 
2d 814, error refused no reversible 
error—Harris County v Jones, Civ 
App., 219 S W 2d 737, error refused 
no reversible error—Internation¬ 
al Union of Operating Engineers, 
Local No. 664, v Cox, ClvApp., 
212 S W.2d lOOn, reversed on other 
grounds 219 S.W.2d 787. 148 Tex 
4 2—Mullins v Jernlgan, Civ App , 
211 SW.2d 636, error refused no 
reversible error—Missouri Pacific 
Transp Co v Union Bus Lines, 
Clv.App. 210 SW2d 846. error re¬ 
fused no reversible error—Wilkin¬ 
son v. Paschall, Clv.App, 210 S.W. 
2d 215—Brownsville Shrimp Co. v 
Miller, ClvApp., 207 «W.2d 911, 
error refused no reversible error— 
Boyd V. Texas Emp Ins. Ass’n, 
ClvApp, 207 S W 2d 709—Davis v. 
Hasdorff, Civ.App , 207 S W.2d 424 
—Humble Oil & Refining Co. v. 
Harrison, Clv.App., 199 S W.2d 786. 
reversed on other grounds 205 S 

W. 2d 356, 146 Tex. 216—Interna¬ 
tional Ass*n of Carpenters and 
Joiners of America, Local 213, A.F. 
of L., V. Sharp, Clv.App., 202 S W. 
2d 606—Sorenson v. Dawdy, Civ. 
App., 196 S.W.2d 687, error refused 


no reversible error—Riley v. Dav- j 
Idson, Clv.App., 196 SW.2d 567— 
Trigg V. Fambro, Clv.App, 184 S 
W 2d 666—Butler v. Continental 
Oil Co., ClvApp, 182 SW2d 843— 
Strickland v. Humble Oil & Refin¬ 
ing Co.. ClvApp. 181 SW2d 901— 
Gotten V. Stanford, ClvApp, 169 
S.W 2d 489—Bucyrus-Erie Co. v. 
Smith. Civ.App. 168 S W 2d 896— 
Heffernan v. Ryan. ClvApp., 163 S 
W 2d 911, error refused—Keith v. 
Allen, CivApp.. 163 S W.2d 636— 
John P. Grant Lumber Co. v. Jones, 
Clv.App. 151 SW2d 944. affirmed 
164 SW.2d 1019, 139 Tex 647— 
Blue Bonnet Life Ins Co v Reyn¬ 
olds, Clv.App, 160 SW2d 372, er¬ 
ror refused—Gibson v Henderson, 
Clv.App, 136 SW2d 634—Kalllaon 
v. Southland Lumber Co., Civ App. 
136 SW2d 879—Massachusetts 
Bonding & Insurance Co. v Pitts¬ 
burgh Pipe & Supply Co.. ClvApp.. 
135 S W 2d 818, error dismissed. 
Judgment correct—Kinney v John¬ 
son. ClvApp, 135 SW2d 773. error 
dismissed, judgment correct—Ed 
Friedrich Sales Corp v Deitrick, 
CivApp. 1.34 SW2d 760—Citizens 
State Bank of ClaHnda, Iowa, v 
Del-Tex Inv. Co, ClvApp. 123 S 
W 2d 450, error dismissed, judg¬ 
ment correct—Hinson v. Noble, 
CivApp, 122 SW2d 1082—Haden 
Employees’ Ass’n v. Lovett. Civ 
App, 122 S W 2d 230, error refused 
—Stelnberg-Maas Co v. North- 
cutt, ClvApp. 121 SW2d 1021— 
Service Parts Co. v. Blzzell. Civ 
App, 120 SW2d 919—Cockburn v. 
Stanton, Civ.App., 104 SW2d 656— 
Tom V. Plr.st Nat. Bank. Civ.App.. 
104 S W 2d 130, error dismissed— 
Tom V. First Nat. Bank, Civ App . 
104 S.W 2d 130—Crown Central Pe¬ 
troleum Corporation v. Suladie. 
ClvApp., 10 S.W.2d 189—Mont¬ 
gomery V City of Alamo Heights, 
CivApp, 8 SW2d 268—Fry v. Bar¬ 
ron, CivApp, 2 S.W 2d 888—Great 
Southern Sulphur Co. v. Mills, Civ. 
App., 267 S.W. 528. 

Utah—Mower v. McCarthy, 245 P 2d 
224—Clarke v. Freebairn, 18 P. 
2d 327. 80 Utah 122. 

4 C.J. p 779 note 79. 

88 . Arlz.—In re Citizens’ Dank & 
Trust Co, 264 P. 486, 31 Arlz 478 

Cal.—Lawler v Solus, 226 P.2d 348, 
101 C.A.2d 816, 

Tex —Renfro Drug Co, v. Lewis, 235 
SW.2d 609, 149 Tex. 607, 23 A L.R 
2d 1114—Uvalde Const Co. v. Join¬ 
er, 126 S.W.2d 22, 132 Tex. 693. 

Houston & North Tex. Motor 
Freight Lines, Inc. v Watson, Civ 
App., 293 S W 2d 207—Renshaw v 
Countess. Civ.App, 289 S W.2d 621 
—M A. C. Credit Corp. v Good¬ 
rich, Clv.App., 280 S.W.2d 756, er¬ 
ror refused no reversible error— 
Texas Real Estate Commission v. 
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Sandefur, Clv.App., 279 S.W.Id 964 
—Hammonds v. Hammonds. Civ. 
App., 278 S.W 2d 380, reversed on 
other grounds 286 S W 2d 362—Ball 
V. Martin. ClvApp., 277 S.W.2d 182 
—Gordon v. Pledger, Civ.App., 271 
SW2d 344. error refused no re¬ 
versible error—Bohmfalk v. Yan¬ 
cey Rural High School Dist. No. 
16. Civ.App, 260 S.W,2d 465—Hal- 
lum V Pinkerton. Civ App., 267 S. 
W 2d 921—Minchen v. Ament. Civ. 
App., 266 S W 2d 267, error refused 
no reversible error—Ryals v. Gar¬ 
za. Clv.App., 264 SW2d 548. error 
refused no reversible error—Brown 

V Brown, ClvApp, 264 S W 2d 142 
—Teal V. Powell Lumber Co . Civ. 
App . 262 S W 2d 223—Sawyer v. 
Reed. ClvApp. 261 SW.2d 197— 
Connor v Texas Bank & Trust Co. 
of Dallas. ClvApp.. 259 S.W 2d 901 
—Nichols v. Massey, ClvApp, 268 
SW2d 96—Lewis v. Reichol. Civ. 
App. 266 SW2d 216—Gorbett 
Bros. Welding Co v. Malone, Civ, 
App, 2.54 SW2d 84 8—Ward & Mc¬ 
Cullough V. Mobley. ClvApp.. 260 
SW2d 94 8—S H Kress & Co v. 
Selph. ClvApp., 250 S W 2d 883 er¬ 
ror refused no reversible error— 
Nunneley v Weller. Civ.App. 244 
SW2d 707—Jennings v White, 
ClvApp, 238 SW2d 300—Gun- 
stream V 011 Well Remedial Serv¬ 
ice. ClvApp, 233 SW2d 897—Mc- 
Elvea V. Bowles. ClvApp, 233 S W. 
2d 482—Bramlett v. Jenkins, Civ. 
App. 231 SW2d 539, error re¬ 
fused no reversible error—Wing¬ 
field v Kennedy, ClvApp.. 231 S W. 
2d 449—Strickland Transp Co v. 
Kool Kooshion Mfg Co, CivApp., 
230 S W 2d 277—Taylor v Stan¬ 
ford, ClvApp, 229 SW.2d 427— 
James Stewart & Co v. Law, Civ. 
App., 228 S W 2d 601, affirmed 233 
SW2d 558, 149 Tex 392. 22 A L.R. 
2d 639—Chalmers v Kimbrough, 
CivApp., 227 SW2d 616—Orr v. 
Orr, ClvApp. 226 S W 2d 172—Ball 

V Yowell, CivApp. 222 S.W.2d 277, 
error refused no reversible error 
—Sgitcovlch V. Oldfield, Civ App.. 
220 S.W 2d 724, error refused— 
Rhoads v. Standefer, ClvApp., 219 
S W.2d 734—Hill v Connors, Civ. 
App, 219 SW2d 687—Chanowsky 
V. Friedman. ClvApp., 219 S W 2d 
601, error refused no reversible er¬ 
ror—City of Galveston v. Winslow, 
Civ.App. 218 SW.2d 608, error re¬ 
fused no reversible error—Strode 
V. Silverman, Civ App., 217 S W.2d 
464, error refused—Foster v. Air¬ 
craft Inv. Corp, Civ App.. 216 S. 
W 2d 249—Texas Emp. In.s Ass’n 
V. Tate, Clv.App., 214 S.W 2d 877 
—Thomas v. Haller. Clv.App., 214 
SW2d 683—Gilmore v. Transit 
Grain & Commission Co., Clv.App., 
213 S W.2d 880—Stephenson v. 
Oates. Civ.App.. 213 S.W.2d 856-* 
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waived,®® or where the record contained no find- | ings®® or where 


Heltmann v. Buengert Civ.App., 207 
S.W.2d 163, error refused no re- 
vereible error—^Hester v. Hester. 
Clv.App.. 206 S.W.2d 116—City of 
Houston V. Cohen, Civ.App., 204 S. 
W.2d 671, error refused no reversi¬ 
ble error—McGrifC v. Hazle, Civ. 
App., 201 S.W.2d 92—Rasberry v. 
Jones, Civ.App., 196 S.W.2d 947— 
LeSage v. Dunaway. Civ.App., 195 
S.W.2d 729—McCombs v. McKau- 
ghan, Civ.App., 195 S.W.2d 194, er¬ 
ror refused—Highsmlth v. Tyler 
State Bank & Trust Co., Civ.App., 
194 S.W.2d 142, followed in Cole¬ 
man V. Tyler State Bank & Trust 
Co., 194 S.W.2d 145, error refused— 
Weems v. Stewart, Civ.App., 192 S. 
W.2d 986, error refused no re¬ 
versible error—Texas Farm Prod¬ 
ucts Co. V. Johnson, Civ.App., 190 
S.W.2d 178—Bostwick v. Bucklin, 
Civ.App., 190 S.W.2d 814, motion 
denied 190 S.W.2d 818, two cases, 
144 Tex. 876—Tyler v. Gonzales, 
Clv.App., 189 S.W.2d 619, refused 
for want of merit—Rosenberg v. 
Levin, Civ.App., 181 S.W.2d 832, 
error refused—Strickland v. Hum¬ 
ble Oil & Rcflning Co., Civ.App., 
181 S.W.2d 901—Murphy v. Boyt, 
Civ.App., 180 S.W.2d 199, error re¬ 
fused—Grays v. Harrison, Civ.App., 
179 S.W.2d 1020—Broussard v. L. 
Cartwright Realty Co, Civ.App., 
179 S.W.2d 777, error refused— 
Gray v. Moore, Civ.App, 172 S.W. 
2d 746, error refused—Scott v. Fort 
Worth Nat. Bank, Civ App., 170 S. 
W.2d 576—Wink v. Wink, CivApp., 
169 S.W.2d 721—Smith v. Briggs, 
Civ.App., 168 S.VV.2d 628, error re¬ 
fused—Stevenson v, Wilson, Civ. 
App., 163 S.W.2d 1063—Stein v. 
Pulg, Civ.App., 169 S.W.2d 164— 
Pettus Oil & Refining Co. v. Ta¬ 
ber, Civ.App., 163 S.W.2d 700, re¬ 
versed on other grounds 162 S.W, 
2d 959, 139 Tex. 395, 141 A L.K. 
808—Dyess v. Hansen, Civ.App., 
161 S.W.2d 904, error dismissed, 
Judgment correct—Commonwealth 
Cas. & Ins. Co. v. Bales, Civ App., 
161 S.W.2d 844—Miller v. Texas 
General Agency Co., Clv.App., 141 
S.W.2d 441—Berry v. Shepperd, 
CivApp., 131 S.W.2d 282—Fordyce- 
Crossett Sales Co. v. Erwin, Civ 
App., 121 S.W.2d 491—Snidow v. 
Gage, Civ.App., 118 S.W.2d 910— 
Davenport v. Horton, Clv.App., Ill 
S.W.2d 729—Mosley v. Gulf Pro¬ 
duction Co., Clv.App., Ill S.W.2d 
726, error dismissed—White v. Hix, 
Clv.App., 104 S.W.2d 136, error dis¬ 
missed—Smith V. Wald Transfer & 
Storage Co., Clv.App., 97 S.W.2d 
991, error dismissed—Davidson v 
Gray, Civ.App., 97 S.W.2d 488— 
Price v. Rushing, Civ.App., 70 S.W. 
2d 764—Costley v. Gracy, Civ.App., 
62 S.W.2d 920—Burkett v. Simmons 
Hardware Co., Civ.App., 62 S.W.2d 


676—Shaeffer v. Smyth, Clv.App., 
49 S.W.2d 851, modified on other 
grounds 78 S.W.2d 936, 124 Tex. 
609, reheard 79 S.W.2d 847, 124 
Tex. 609—Gibson v. Morris, Civ. 
App., 47 S.W.2d 648—Rlckels v. 
Texas Pacific Coal & Oil Co., Civ. 
App., 284 S.W. 621—Dallas Oil & 
Refining Co. v. Washington Cotton 
Oil Co., C1V.APP., 283 S.W. 846— 
Griffith V. Watkins, Clv.App., 279 
S.W. 489—Biggs v. Doak, Civ.App., 
269 S.W. 666, second motion for re¬ 
hearing overruled 260 S.W. 882— 
Allison V. Hamlc, Clv.App., 226 S. 
W. 483—Galveston-Houston Elec¬ 
tric Ry. Co. V. Jewish Literary So¬ 
ciety, Clv.App., 192 S.W. 324, dis¬ 
missed by agreement—First State 
Bank of Amarillo v. Jones, Civ. 
App., 171 S.W. 1067, reversed on 
other grounds, Sup., 183 S.W. 874. 

89. (3al.—Bekins Van Lines v. John¬ 
son, 130 P.2d 421, 21 C.2d 136— 
Haime v. De Beaulieu, 129 P.2d 
345, 20 C.2d 849. 

Lahn v. Structural Pest Control 
Bd., 287 P.2d 17, 135 C.A.2d 289— 
Jappe V. Mandt, 278 P.2d 940, 130 
C.A.2d 426—Stahl v. Fahrman, 272 
P.2d 927, 126 C.A.2d 766—Fowler 
V. Fowler, 272 P.2d 646, 126 C.A.2d 
496—Fruit Machinery Co. v. F. M. 
Ball & Co., 268 P.2d 862, 118 C.A. 
2d 748—Price v. Price, 249 P.2d 
841, 114 C.A 2d 176—Snyder v. Sny¬ 
der, 227 P2d 847, 102 C.A.2d 489— 
Sparling v. Housman, 214 P.2d 837, 
96 C.A.2d 169—^Moreno Mut. Irr. 
Co. v. Beaumont Irr. Dlst, 211 P.2d 
928, 94 C.A.2d 766—First Nat 

Trust & Sav. Bank of San Diego 
V. Cerveny. 208 P.2d 1018, 93 C.A 
2d 266—National City v. Dunlop, 
194 P,2d 788, 86 C.A.2d 380— 

Hughes v. City of Torrance, 176 
P.2d 290, 77 C,A.2d 272—Bryant v. 
Marstelle, 173 P.2d 846, 76 C.A.2d 
740—Mann v. Mann, 172 P.2d 369, 
76 C.A.2d 32—Childers v. Childers, 
168 P.2d 218, 74 C.A.2d 66—Smith 
V. McKinstry, 168 P.2d 262, 69 C.A. 
2d 96—Credit Bureau of San Diego 
V. Horeth, 139 P 2d 962, 60 C.A.2d 
47—Miller v. Pacific Freight Lines, 
104 P.2d 1069, 40 C.A.2d 451—In re 
Campbell, 61 P.2d 138, 9 C.A.2d 622 
—Benjamin Moore & Co. v. 
O’Grady, 60 P.2d 847, 9 C.A.2d 696 
—Stewart v. Langer, C.A., 48 P.2d 
768. 9 C.A 2d 60—^Vogel v. Marsh, 
7 P.2d 766, 120 C.A. 99—D’Arcy 
V. D’Arcy, 264 P. 497, 89 CA. 86— 
Dee V. Dee, 168 P. 588, 84 C A. 668. 

Annin v. Belridge Oil Emp. Fed¬ 
eral Credit Union, 260 P.2d 296. 
119 C.A.2d Supp. 900—Burnett v 
Reyes, 266 P.2d 91, 118 C A.2d Supp. 
898—Mastroftni v. Swanson, 260 P 
2d 764, 114 C.A.2d Supp. 848—U 
Drive & Tour v. System Auto 
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the record did not contain any re* 

Parks, 71 P.2d $61, 2$ aA.2d Supp. 

782 

4 C.J. p 779 note 77. 

All issues made by plsadiugs 

Findings having been waived, all 
issues made by the pleadings are pre¬ 
sumed to have been found in favor 
of the successful party. 

Cal.—Green v. Darling, 239 P. 70, 78^ 
C.A. 700. 

Waiver by both parties 

(1) Where both parties waive find¬ 
ings every intendment favors tbs' 
Judgment, and on the issues pleaded, 
the presumption is that the Judge, in 
effect, found all the facts necessary 
to support the Judgment. 

Cal.—Jensen v. Burton, 8 P.2d 824, 
117 CA. 66. 

(2) Where plaintiff’s attorney 
waived findings by trial court, as 
shown in clerk’s minutes and partial 
reporter's transcript supplied by 
plaintiff and received, on motion, as 
part of record on appeal from Judg¬ 
ment for defendant, who also waived 
findings, and court denied plaintiff’s 
later motion to correct record on 
showing that findings were not waiv¬ 
ed intentionally appellate court must 
give full effect to waiver of findings. 
Cal.—Gering v. Jameson, 267 P.2d 

498, 118 C.A.2d 294 

Where written ftadlngs are waived, 

the appellate court must assume such 
findings as will support tho judgment. 
Cal—Gribling v. Bohan, 148 P. 630^ 
26 C.A. 771. 

90, Cal.—Richman v. Green, 299 P, 
2d 890, 143 C A 2d 470 
Conn.—Seymour v. City of Norwalk, 
102 A. 677, 92 Conn 293. 

Mass.—Home Sav. Bank v. Savran- 
sky, 30 N.E.2d 881, 307 Mass. 601. 
Tex.—Davis v. Magnolia Petroleum 
Co., 134 S.W.2d 1042, 134 Tex. 201. 

Park Presbyterian Church of 
Italy V. William Cameron & Co., 
Com App., 58 SW.2d 63 

City Nat. Bank of Cleburne v. 
Strickland, Clv.App., 273 S W.2d 
667, error refused no reversible 
error—Sullivan v. Dubls, Civ.App., 
271 S.W.2d 316, error refused no 
reversible error—^Vaught v Texaa 
Emp. Ins. Ass’n, Clv.App., 257 S.W. 
2d 445, error refused no reversible 
error—Foraii v. Smith, Civ.App., 
228 S.W.2d 251—Wash v. Buster, 
Civ.App,, 226 SW.2d 241—Nonken 
V. Bexar County, Civ.App., 221 S.W. 
2d 370, error refused no reversible 
error—Boone v. Pierce, Civ.App., 
218 S.W.2d 847, error refused— 
Sabinal Independent School Dlst. v. 
County Bd. of School Trustees of 
Uvalde County, CivApp., 211 S.W. 
2d 331, error refused—Green v. Mc¬ 
Clure, CivApp., 208 SW.2d 846, 
error refused no reversible error— 
MeWhirter v. Morrow, Clv.App., 20& 
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quest for findings.®®*® 

LikewisCi the inference has been indulged where 
the appeal is on the judgment roll only,®i where no 
instructions were asked or given,®® and where the 
findings were not excepted to as defective®® or 
otherwise attacked.®^ 

On the other hand, it has been held that where the 
trial court did not say what its findings of fact 
were, no presumption as to them arose merely from 
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the decision of the trial court, and that there was 
no reason for the appellate court to examine the 
record with an evidentiary slant in favor of ap¬ 
pellee in order to sustain a nonexistent presump¬ 
tion.®^-® 

Facts essential to the cause of action may be im¬ 
plied in support of judgment for plaintiff®® and in 
such a case a finding may be implied against the 
defenses urged.®® Conversely, facts vital to the 


S.W.2d 817—Darsey v. Darsey, Civ. 
App., 196 S.W.2d 624—State v. Bal- 
11, Civ.App., 173 S.W.2d 622, af¬ 
firmed 190 S.W.2d 71, 144 Tex. 195, 
certiorari denied 66 S Ct. 1341, 
three cases, 328 U.S. 852. 90 L.Ed. 
1624, rehearingr denied 66 S.Ct. 1363. 
328 U.S. 880, 90 L Ed. 1648—-Cis¬ 
neros V. Thompson. Civ.App., 189 
S.W.2d 67—SaathofC v. Saathoff, 
Civ.App., 169 S.W.2d 219—Prichard 

V. Farmers Co-op Soc. No. 1 of 
Merkel, Civ.App., 183 S.W.2d 240— 
Miller V. State ex rel. Abney. Civ. 
App., 166 SW2d 1012, error re¬ 
fused—Spolane v. Coy, Civ.App., 
163 S.W.2d 672—Hartman v. Eng- 
ler, Clv.App., 163 S W.2d 698—Port 
Iron & Supply Co. v. Moore, Civ. 
App., 163 S.W.2d 319, error refused 
—Allison V Groppenbacher, Civ. 
App, 142 S W2d 528, error refused 
—Gordon v. Zoes, Civ.App., 126 S. 

W. 2d 1049—Murphy v. Carter, Civ. 
App., 126 S.W2d 384—Prelbisch v. 
Lay, C1V.APP., 122 S.W 2d 670— 
Maryland Cas. Co v. Walsh A 
Burney Co , Civ.App , 119 S W 2d 94 
—Myers v. Southard, Civ.App., 110 
S.W 2d 1186—Campbell v. Eastern 
Seed & Gram Co., Civ.App., 109 S. 
W.2d 997—Doyno v. Curry, Civ. 
App., 96 SW.2d 546—Sheehan v. 
Hudman, Civ.App , 49 S W.2d 963— 
Overland Sales Co v American In¬ 
demnity Co., Civ App, 256 S.W. 980 
—^Lewis v. Houston Oil Co of 
Texas, Civ.App, 198 S.W. 607, error 
refused—Southern Wells Sales Co. 
V. Eastham, Civ App, 181 S.W. 698. 

4 C.J. p 779 note 80. 

80.5 Tex—City Nat, Bank of Cle¬ 
burne V. Strickland, Civ.App., 273 
S.W.2d 667, error refused no re¬ 
versible error—Vaught v Texas 
Emp. Ins. Ass'n, Civ.App., 267 S.W. 
2d 446, error refused no reversible 
error—^Wash v. Buster, Civ.App., 
226 S.W.2d 241—Boone v. Pierce, 
Civ.App, 218 S.W 2d 347, error re¬ 
fused—Green v. McClure, Civ.App., 
203 S.W.2d 846, error refused no 
reversible error—^McWhlrter v. 

Morrow, Civ.App., 203 S.W.2d 817— 
Miller V, State ex rel Abney, Civ. 
App, 166 S.W.2d 1012, error re¬ 
fused—^Port Iron & Supply Co. v. 
Moore, Clv.App., 163 S.W.2d 819, 
error refused. 

91. Cal.—Anglo-Callfornia Trust Co. 


v. Oakland Hys., 225 P 452, 193 C. 
461—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P 2d 761, 
10 C.2d 807. affirmed 59 S.Ct. 170, 
806 U.S. 297, 83 L.Ed. 1S2, rehear¬ 
ing denied 69 S.Ct. 856, 806 U.S. 
676, 83 L.Ed. 487. 

Purdy V. Purdy. 291 P.2d 1005. 
138 C.A 2d 402—Warburton v. Kle- 
ferle, 287 P.2d 1, 135 C.A.2d 278— 
Gluskln V. Lehrfeld, 286 P.2d 457, 
134 CA.2d 804—Hughes v. City of 
Torrance, 175 P.2d 290. 77 CA2d 
272—Strelcher v. Battles, 84 P.2d 
1049, 29 C.A 2d 626—^Hamberger- 
Polhemus Co. v. Lewln, 282 P. 426, 
101 C.A. 704. 

Division of Labor Law Enforce¬ 
ment. Dept, of Indus. Relations v. 
Mayfair Markets. 227 P 2d 463. 102 
C.A.2d Supp 943. 

Mont.—Town of Cascade v. Cascade 
County, 243 P. 806, 76 Mont. 304. 

92. Mo—Edleman v. Wommack, 201 
SW. 863. 

Tex—Westchester Fire Ins. Co. v. 
Goodman. Civ.App., 205 S.W. 142, 
error refused. 

93. Cal.—Carpentler v. Small, 85 C. 
846. 

Mont—Yellowstone Nat. Bank v. 

Gagnon, 64 P 664, 25 Mont. 268. 

99. Mont—Esselstyn v. Holmes, 114 
P. 118, 42 Mont 507. 

Tex—Fowler v Roden, 105 S.W.2d 
187, 129 Tex. 699. 

Murphy v. Dllworth, Clv.App., 
129 SW.2d 418, reversed on other 
grounds 161 S.W.2d 1004, 137 Tex 
32. 

Utah—^Alken v. Less Taylor Motor 
Co., 171 P.2d 676, 110 Utah 265. 
94.5 Md.—Goodwin v. Lumbermens 
Mut Cas. Co., 86 A.2d 769, 199 Md 
121 . 

Ark.—Carl-Lee v. Griffith, 240 
S.W. 16, 153 Ark. 74—Jones v. 
Phlllippo, 206 S.W. 40, 136 Ark. 678. 
Cal.—Parsons v. Segno, 201 P. 680, 
187 C. 2G0. 

Wilson V. Miller, 36 P.2d 843, 1 
C.A.2d 614—McWhlnney v. Ewers, 
297 P. 42, 112 C.A. 448—Jan Wai v. 
Smith-Riddell Co., 202 P 962, 66 C. 
A. 69—Spring v. McCabe, 200 P. 41, 
53 CA. 330. 

Colo.—Sowards v. Jones, 223 P. 747, 
76 Colo. 25—New Albany Hotel Co. 
V. Dingman, 181 P. 126, 66 Colo. 
806. 


Mont.—^Anaconda Copper Mining Co. 
V. Pilot-Butte Mining Co., 166 P. 
409, 62 Mont, 165. 

N.J.—Nite Kraft Corporation v. U. S. 
Trucking Corporation, 170 A. 812, 
112 N.J.Law 294. 

R.I.—Lamb v. Feyler, 26 A.2d 762, 68 

R. I. 83. 

Tex.—London & Lancashire Ins. Co. 

V. Higgins. Civ.App., 68 S.W.2d 
1056—^Windfohr v. Johnson’s Es¬ 
tate, Civ.App., 67 S.W.2d 216— 
American Nat. Ins. Co. v. Callahan, 
Clv.App., 61 S.W.2d 1088—iBtna 
Casualty & Surety Co. v. Austin, 
Civ App., 285 S.W. 961, affirmed 
Austin V. JEjinsi Casualty & Surety 
Co., Com.App., 800 S.W. 638, fol¬ 
lowed in JEatna. Casualty & Sure¬ 
ty Co. V. Austin, Clv.App, 286 S. 

W. 955, affirmed Austin v. .^tna 
Casualty & Surety Co., Com.App., 
300 SW. 639—Dollar Dodge Rent 
Service v. McEwen, Clv.App., 278 

S. W 889. 

Wash—Grant v. Pacific Gamble Rob¬ 
inson Co, 164 P.2d 801, 22 Wash. 
2d 65. 

Wls.—Desmond v. Pierce, 201 N.W. 
742. 186 Wls. 479. 

96. Cal.—San Diego County v. Cali¬ 
fornia Water & Tel. Co., 186 P.2d 
124, SO C.2d 817, 175 A.L.R.2d 747. 

Brewer v. Benton. 285 P. 722, 104 
C.A 112 

Iowa—Shoimo v Nelson, 198 N.W. 
649. 198 Iowa 490. 

R.I.—Lamb v. Feyler, 26 A.2d 762, 
68 RI. 83. 

Tex—Yaegcr v. Long Bros Drill¬ 
ing Co, Clv.App, 147 SW.2d 276, 
error refused—Brannan v. First 
State Bank of Comanche, Clv.App., 
211 SW. 946. 

Oontrlbntory negligence 

(1) The reviewing court In sup¬ 
port of a judgment for plaintiff may 
supply finding of want of contribu¬ 
tory negligence inadvertently omit¬ 
ted by the trial court 

Cal —Brewer v. Benton, 285 P. 722, 
104 C.A. 112. 

(2) On the other hand, It has been 
held that the omission of trial 
court to find on affirmative defense 
of contributory negligence is not 
supplied by implication from judg¬ 
ment for plaintiff. 

Cal.—Hubbard v. San Diego Electric 
Ry. Co., 255 P. 608, 201 a 68. 
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defense may be assumed as found for it or as against 
plaintiff where judgment is rendered for defend- 
ant.^'J' 

In the absence of a finding to which appellant was 
entitled, it has been held that the court on ap¬ 
peal may determine the case as though the finding 
had been made in his favor.®8 

The same doctrines apply in the implication of 
findings to support the rulings by the trial court 
on a motion.®® 


6 C.J.S. 

Limitations of rule. A finding will not be implied 
where it would be clearly wrong to do so,^ as where 
it would be in contradiction of the record,® or 
where the likelihood exists that to do so would 
thwart the intention of the trial court,® or where 
the counsel have agreed that there shall be no find¬ 
ings,* or where the court has expressly refused to 
find the particular fact.^ Further, the doctrine of 
implied findings will not be applied as to matters on 
which the court has made a direct finding,® or a 
finding which precludes the inference,^ or where the 


97. Cal.—Thomas v. Hunt Mfg. 
Corp., 269 P2d 12, 42 C.2d 734. 

Lepori v. Hilson, 293 P. 86, 109 
C.A. 296. 

Colo.—Shirley Garage v. Douglas, 30 
P.2d 1115, 94 Colo. 489. 

Tex.—Donaldson v. National Life & 
Accident Ins. Co., Clv.App., 53 S. 
W.2d 136—Smith v. Grand High 
Court of Jericho of Texas, Civ. 
App, 31 S W.2d 192—O’Connor v. 
O'Shaughnessy, Clv.App.. 288 S.W. 
842—Chapman v. Sunshine Oil Cor¬ 
poration, Clv.App., 266 S.W. 327. 

98;. Cal.—Security Life Ins. Co. of 
America v. Dooms, 169 P. 1000, 31 
C,A. 119. 

99- Cal.—Clark v. Johnston, 193 P. 
864, 49 CA. 316. 

Mass—Germain v. Baad, 8 N.E.2d 
355. 297 Mass 73 

Mo—In re Von Talge, App,. 67 S.W. 
2d 999. 

N.C.—Leroy v. Sallba, 103 S.E. 921, 
180 NC. 16. 

N.Y.—Shea v. Judson, 28 N.E.2d 886, 
283 N.Y. 393. 

Tex —Peters v. Brookshire, Clv.App., 
178 S.W 2d 874. reversed on other 
grounds 182 S.W 2d 361, 143 Tex 
21—Dunn v. Cravens, Dargan & 
Co., Clv.App, 97 S.W.2d 242—City 
of Ft. Worth V. Hosen, Clv.App., 
203 S W. 84, affirmed, Com.App., 
228 S.W. 933. 

Wyo.—Hunt V City of Laramie, 181 
P. 137, 26 Wyo. 160. 

1. Ark.—Clear Creek Oil & Gas Co. 
V. Ft. Smith Spelter Co., 230 S.W. 
897, 148 Ark. 260. 

Ariz.-Reed v. McLaws, 110 P.2d 222, 
56 Ariz 656. 

Cal.—Gschwend v. Stoll, 232 P.2d 
494, 104 CA2d 806—Silver v She- 
manski, 201 P.2d 418, 89 C.A 2d G20 
— Welder v. Director, 4 P.2d 793, 
118 CA 124. 

Ind.—Guraly v. Tenta, App., 132 N. 
E.2d 726. 

Mass.—Tenezar v. Tenezar, 123 N.E. 
2d 369, 332 Mass. 106—Petition of 
Merolevltz, 70 NE.2d 249, 320 

Mass. 448—Rooney v. Porter Mil¬ 
ton Ice Co., 175 NE. 485, 276 Mass. 
264. 

Mont—Ferguson v. Standley, 800 P. 
246, 89 Mont. 489. 

N.Y.—lA. B. Murray Ca ▼. Lidger- 


wood Mfg. Co., 150 N.E. 614, 241 N. 
Y 466—Burt Olney Canning Co. v. 
State, 130 N.E. 674, 230 N.Y. 361. 

Crogan v. Perslon, 159 N.Y.S. 
600, 173 App.Div. 292. 

Tex—International Union of Operat¬ 
ing Engineers, Local No. 664 v. 
Cox. 219 SW.2d 787, 148 Tex 42. 

Central Texas Ice Co. v. Thom¬ 
as. Com.App., 46 S.W.2d 181— 
Slone V. First Nat. Bank. Com 
App., 276 S W. 209—Lawther Grain 
Co. V. Winnlford, Com.App., 249 
S.W. 195. 

Stillman v. Youmans, Clv.App., 
266 S.W.2d 913—Stevenson v. Wil¬ 
son. Civ App., 163 SW.2d 1063— 
Hogg v. Sinclair Oil & Gas Co, Civ. 
App., 38 S W 2d 886—Erwin v. Cur¬ 
tis, Civ App., 6 S.W.2d 647—Cor¬ 
delia V. Collier, Civ.App., 280 S.W. 
247, modified In other respects, 
Com App., Harris v. Cordelia, 285 
S.W. 268. 

Vt.—Vermont Shade Roller Co. v. 
Burlington Traction Co., 163 A 
663. 103 Vt. 293—Smith v. Ladrie, 

129 A. 302, 98 Vt 429—Walker & 
Brock v. D. W. Ranlett Co., 93 
A 1054. 89 Vt. 71. 

Wash.—Waldy v. City of Seattle, 161 
P. 66, 93 Wash. 407. 

2. Cal —Satchell v. Industrial Acc. 
Commission of State of Cal., 210 
P.2d 867, 94 C.A 2d 473. 

Tex—Central Texas Ice Co. v 
Thomas, Com App, 46 S.W.2d 181. 

Gorlach-Higgins Milling Co. v. 
Schrock, Civ App., 277 S W. 199— 
Golasinski v Warren Refrigerator 
Co, Civ App, 226 S W.2d 220— 
Traders &. General Ins. Co. v. Coss- 
man. Civ App., 212 S W 2d 866, er¬ 
ror refused no reversible error. 

Xa the absence of statement of 
facts no fact other than those specifi¬ 
cally included in the findings of the 
trial court will be presumed or im¬ 
plied 

Tex—Stratton v. Lebus, Clv.App., 

130 S W 2d 462—Tackett v. Cun¬ 
ningham. Civ App., 91 S.W.2d 965. 

3. Ariz—Heed v. McLaws, 110 P.2d 
222, 56 Ariz. 666. 

N.Y.—Burt Olney Canning Co. v. 

State, 130 N.E. 674, 230 N.Y. 361. 
Wash.—Calloway v. Twin City 
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Creamery Co., 67 P.2d 329, 190 
Wash. 173. 

4. Vt—Arthur A Bishop & Co. v. 
Thompson, 130 A. 701, 99 Vt. 17. 

5. N.C.—Dunn v. Wilson, 187 S.E. 
802, 210 N.C. 493. 

Tex—Volunteer State Life Ins. Co. v. 

Snipes, Clv.App, 209 S W 2d 936. 
Vt.—Dunnett v. Shields, 123 A 626, 
97 Vt. 419. 

6. Mont.—Ferguson v. Standley, 300 
P 246, 89 Mont. 489. 

Tex—City of Dallas v. Haworth, 
Civ App., 218 S W 2d 264, error re¬ 
fused no reversible error. 

7. Vt.—Manley Bros. Co. v. Som¬ 
ers, 137 A 336, 100 Vt 292. 

Befusal to find as precluding Infer¬ 
ence 

Where the chancellor refused to 
find an essential fact, the supreme 
court could not assume in support of 
the decree that he inferred such fact. 
Vt—^Vermont Shade Roller Co. v. 
Burlington Traction Co., 163 A. 663, 
103 Vt. 293. 

Separate findings and conoliulons 

Judgment rendered on separate 
findings of facts and conclusions of 
law can stand only on facts found, 
facts not found being presumed not 
to exist. 

Ohio.—Urner v. State ex rel. Alcorn. 
200 NE. 128, 61 Ohio App. 97. er¬ 
ror dismissed State ex rel. Alcorn 
v Urner, 198 N E. 486, 130 Ohio 
St. 196. 

Znferenoe contrary to that drawn by 
court 

If it is necessary in construing 
findings to indulge in an inference, 
appellate court will not draw from 
the facts produced at the trial a pos¬ 
sible inference contrary to that 
which. In light of evidence, may have 
been drawn by trial court for pur¬ 
pose of rendering Judgment 
Cal.—Cleverdon v. Gray, 146 P.2d 96, 
62 C.A2d 612. 

Findings manifestly complete 

Where findings of trial court In 
case which was equitable In nature, 
and which was tried to the court 
Without a jury, were manifestly 
complete, it was not required to be 
assumed by the supreme court that 
the decree was supported by proven 
; facts not included in the findings. 



5 C.J.S. 

fact is not fairly inferable from the facts found;® 
and it has been said that the appellate court will 
not search the record to supply a finding which the 
trial court should have made in the first instance.®-® 

It will not be presumed that the trial court found 
a particular fact where to do so would result in a 
reversal of the judgment,® or where the record 
shows that the judgment was expressly based on the 
findings made,^® where the finding presumed would 
be inconsistent with the findings made,^^ where a 
special statute applicable to the case required cer¬ 
tain facts to be set forth in the judgment,^® where 
the case is one in which no findings are required,^® 


APPEAL & ERROR § 15«4(8) 

or where the findings made are not within the plead- 
ings.i^ It is not presumed that the judge found 
facts sufficient to support the judgment entered 
where it is apparent that he acted under an errone¬ 
ous conception of the applicable law.^^-® 

Qualification of rule in case of s^pecial findings. 
It has been held that special findings of fact which 
omit to find a material fact cannot be aided by any 
inference or intendment,^® and that the silence of 
the findings as to a material matter placed in issue 
by the pleadings authorizes a presumption that the 
matter was not proved^® and that the trial court 


Wash.—Rapp v. Ellis, 129 P.2d 646. 
14 Wash.2d 659. 

8. Cal—Robb v. Cardoza, 293 P. 851, 
110 C.A 116. 

Tex.—Trousdale v. Albers, Clv.App., 
105 S.W.2d 456. error dismissed 

Vt.—Smead v. Sutherland, 111 A 2d 
335, 118 Vt 363—McGann v. Cap¬ 
ital Sav. Bank & Tru.st Co., 89 A. 
2d 123, 117 Vt. 179—Noble v. Bird, 
68 A 2d 793, 116 Vt 17—Long- 

champ V. Conti, 66 A 2d 1, 115 Vt 
492—Abatieli v Morse, 56 A 2d 
464, 115 Vt. 254—Eastman v Pel¬ 
letier, 47 A 2d 298, 114 Vt. 419— 
Crowley v. Goodrich, 44 A 2d 128. 
114 Vt 304, 162 ALR 691—State 
V. Malmquist, 40 A 2d 534, 114 Vt 
96—Nelson v Bacon, 32 A 2d 140, 
113 Vt IGl—Johnson v Samson’s 
Estate. 29 A 2d 919, 113 Vt 38. 144 
ALR 1106-Hooper v. Levin, 24 
A. 2d 337. 112 Vt. 821—Glass v. 

Newport Clothing Co, 8 A 2d 651, 
110 Vt 368—Wright v. Godin, 182 
A. 189, 108 Vt 23—Wright v. God¬ 
in, 182 A 189, 108 Vt. 23 

8.5 Nev—Johnston v. De Lay, 158 
P 2d 547, 63 Nev. 1, rehearing de¬ 
nied 161 P.2d 350, 63 Nev. 1. 

9. Nev —Studebaker Bros. Co. of 
Utah V Wit<her, 199 P 477, 44 
Nev. 468, rehearing denied 201 P. 
322, 44 Nov 468 

N.Y—In re Wentworth, 129 NE 646, 
230 NY. 176 

Vt—Ilinsman v Marble Sav Bank. 
147 A. 270, 102 Vt 217—Trask v 
Trask’s Estate, 132 A 136, 99 Vt 
353 —Hitchcock v Kennison, 115 A. 
156, 95 Vt. 327. 

4 C.J. p 779 note 85. 

10. NC.—Edmonds v. Hall, 72 S.E. 
2d 221. 236 NC. 153. 

Mass—McAndrcw v. Quirk, 108 NE 
2d 667, 329 Mass 423—Plumer v. 
Luce. 39 NE2d 961, 310 Mass 789 

Tex—Burford v. Pounders, 199 S.W. 
2d 141. 145 Tex. 460. 

City of Dallas v. Haworth, Civ. 
App., 218 S W 2d 264, error re¬ 
fused no reversible error—Lyon, 
etc . Co. V. Modern Order of Pr«- 
torians, Clv.App., 142 S.W. 29. 


Oases tried to court 

(1) Rev St. art. 1985, providing 
that “upon appeal or writ of error, 
an issue not submitted and not re¬ 
quested by a party to the cause, shall 
be deemed as found by the court in 
such manner as to support a Judg¬ 
ment. provided there be evidence to 
su.stain such finding.** applies only to 
jury cases, but not to cases tried by 
the court where ftndings of fact are 
filed. 

Tex —Rldgway v. City of Fort 
Worth, Clv.App, 243 S W. 740 

(2) Judgment based on the trial 
Judge's fact findings cannot be bol¬ 
stered or impaired by presuming 
facts not expressly found by the 
judge. 

Tex—Ewing v. Carter, Clv.App., 70 
SW.2d 277. 

Contract where judgment based on 
easement 

A finding in favor of a contract 
claimed by plaintiffs cannot be pre¬ 
sumed to support the judgment in 
part, even if the pleadings properly 
alleged the contract, where there was 
no evidence to establish the contract, 
and the judgment showed that It was 
based on a finding of an easement, 
and not on the contract. 

Tex—West v. Gieson, Clv.App., 242 
SW. 312 

Facts not found presumed not to 
exist 

Where Judgment was rendered on 
separate Undings of facts and con¬ 
clusions of law, facts not found are 
presumed not to exist. 

Ohio.—Urncr v. State ex rel. Alcorn, 
200 NE 128. 51 Ohio App. 97, er¬ 
ror di.smis.sed 198 N.E 486, 130 
Ohio St. 196. 

Finding not implied from decree 

Where a case comes before su¬ 
preme judicial court on findings of 
material facts under statute, no find¬ 
ings not expressly made can be im¬ 
plied from the decree. 

Mass —Distaslo v. Surrette Storage 
Battery Co., 54 N.E.2d 928, 316 
Mass. 133. 

11. Cal —E. Basthelm Co. v. Schultz, 
188 P. 841. 46 C A 24. 
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Mont—Park Saddle Horne Co. v. 
Cook. 300 P. 242, 89 Mont. 414— 
Crosby v. Robbins, 182 P. 122, 66 
Mont. 179. 

N.H.—New Hampshire Sav. Bank v. 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 326. 

Tex—First State Bank of Abilene v, 
Shaw, Clv.App., 214 S W 442, modi¬ 
fied in other respects Shaw v. First 
State Bank of Abilene, Com.App., 
231 S.W 326. 

4 C.J. p 779 note 86. 

12. Mo.—Grimes v. Sprague, 86 Mo. 
App. 246. 

13. Wash—Slyfleld v. Willard, 86 
P. 302, 43 Wash. 179. 

14. Wash—Gay v. Havermale, 67 P. 
804, 27 Wash 390. 

14.5 N.C—Wachovia Bank & Tru.nt 
Co V Waddell, 76 S E.2d 161, 237 
NC. 342 

Tex —Carruth v. Valley Ready Mix 
Concrete Co , Civ App., 221 S.W 2d 
684, error refused 

15. Ind—Union Securities v. Mer¬ 
chants’ Trust & Savings Co, 186 
NE 261, 205 Ind 127—State v. 
Meiser, 1C8 NE 185. 201 Ind. 337 
—Fletcher Savings & Trust Co v. 
American State Bank of Lawronce- 
burg, 147 N.E 524. 196 Ind 118— 
Sellers v. Hayes. 72 N E 119, 163 
Ind. 422—Brartway v Groenendyke, 
65 NE 434. 153 Ind. 608—Craig v. 
Bennett, 46 N E 792. 146 Ind 5,74. 

Sheets v. Stiefel. 74 N E 2d 921, 
117 Ind App. 684—Ballard v Drake’s 
Estate. 5 N E 2d 671, 103 Ind App. 
143, followed in Dale v. Drake’s 
Estate. 5 N E 2d 676. 103 Ind App. 
705 and 5 N E 2d 676, 103 Ind App. 
142—Moore v Millar, 187 NE 361, 
98 Ind App. 69—Rhodes v Newman, 
168 N.E 879. 92 Ind App. 601— 

Burkhart v. Millikan. 130 NE 837, 
76 Ind App. 480—Dlnlus v Lahr, 74 
NE 1033, 36 Ind.App. 426. 

4 C J p 779 note 91. 

16. Ind —Dickason v. DIckason, 18 
NE2d 479. 107 Ind App. 615, modi¬ 
fied on other grounds 26 N.E.2d 
1014, 107 Ind App 615—I Duffey & 
Son Co. V. Buroker, 8 N.E.2d 111, 
103 Ind.App. 897—^Maloney v. Home 
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found against the party having the affirmative or 
burden of proof on this issue.^*^ 

An exception is held to exist where the facts 
found are of such a character as to necessitate the 
inference of an ultimate fact, in which case the 
ultimate fact will be inferred and treated as 
found,18 although this exception is in turn said to 
be confined to cases where the evidence is docu- 
mentary.i8 Moreover, where the trial court in its 
special finding of fact omitted to make a finding 
warranted by undisputed evidence, the reviewing 
court will consider the finding properly amended.l^-^ 


6 C.J.S. 

It is held, however, that the general findings are 
presumptively correct^® and that, where the record 
shows no request for special findings, an opinion of 
the trial court delivered in announcing its decision 
will be regarded as a general finding and not with¬ 
in the rule.2l 

Necessity of evidence. It is a condition prece¬ 
dent to the application of the rule that findings will 
be implied to support the judgment that there shall 
be sufficient evidence in the record to warrant such 
findings.22 Moreover, it is held that a finding can 


Bank & Trust Co., 186 N.E. 897, 97 
IndApp. 564, modified on other 
grrounds 187 N.E. C82. 97 Ind.App. 
664. 

4 C.J. p 779 note 92. 

iMaes presented hy nasnooessful 
party 

It Is presumed that there was no 
evidence on issues presented by the 
unsuccessful party on which no find- 
ingrs were made. 

Ind.—lies V. Jordan. 159 N.E. 28, 87 
Ind.App. 220. 

17. Mendenhall v Farmers’ Ins. Co 
of Kokomo, 110 N.E. 60. 183 Ind. 
694. 

Krull V. Pierce, 71 N.E 2d 617, 
117 Ind.App. 638—Patterson v. 
Gary Land Co., 188 N.E. 685. 101 
Ind.App. 644—Maloney v. Horne 
Bank & Trust Co., Ind.App., 186 
N.E. 897, 97 IndApp. 664, modified 
in other respects 187 N.E. 682, 97 
Ind.App. 564—Rhodes v. Newman, 
168 N.E 879, 92 Ind.App. 501— 
Cole V. Board of Com’rs of Noble 
County, 138 N E. 859, 82 Ind.App. 
640, rehearing denied 140 N.E. 448, 
82 IndApp. 640 —Schlosser Bros. v. 
Huff, 128 NE 452, 76 IndApp. 643. 
Nev.—Durlinston Transp. Co. v. Wil¬ 
son, 114 P.2d 1094, 61 Nev. 22. 

N.M.—Farrar v. Hood, 249 P.2d 759, 
56 N.M. 724—Ringle Development 
Corp. v. To\\n of Tome Land Grant, 
160 P.2d 441. 49 N.M. 192—Atma v. 
Munoz, 146 P.2d 031, 48 N.M. 114. 

4 C.J. p 779 note 93. 

Omission of findings to cover par¬ 
ticular fact ns finding against par¬ 
ty having burden of proving fact 
generally see Trial S 649. 
Appellant having burden of proof 
Whore findings of fact were amply 
supported by the evidence and the 
evidence was < onflicting as to facts 
not found as to which appellant had 
the burden of proof, the failure to 
find must be treated as a finding 
against him. and the appellate court 
must consider the facts found by 
trial court as the facts. 

Ind.—Esch v. Lellheiser, 69 N.E.2d 
760, 117 Ind.App. 338. 

18. Ind.—Sheets v. Stiefel, 74 N.E 
2d 921, 117 Ind.App. 684—Jackson 


V. First Nat. Bank & Trust Co. of 
La Porte, 67 N.E.2d 946, 116 Ind. 
App. 313—Mortgage Underwriters 
v. Stuckey, 27 N.E.2d 111, 108 Ind. 
App. 83—Tague v. Board of 
Com’rs of Sullivan County, 26 NE 
2d 662, 107 Ind.App. 676—Roy 

Stringer Co. v. Dillon, 12 N B 2d 
366, 105 Ind.App. 194—Llndley v. 
Seward. 5 N.E.2d 998, 103 Ind. 
App. 600, rehearing denied 8 N.E 
2d 119, 103 lnd.App. 600—Stewart 
V. Flynn, 200 N.E. 706, 101 Ind 
App. 692—^American Income Ins 
Co. V. Kindlesparker, 200 N.E. 432, 
102 Ind App. 446—Mock v. Stultz, 
179 N.E. 661, 97 Ind.App. 138— 
National Fire Ins. Co. v. Gellman, 
144 N.E. 154, 83 Ind.App. 219. 

4 C.J. p 779 note 94. 

3[f the svldMios is reasonably sns- 
oeptlbl# of inferential facts from 
which It may legitimately be con¬ 
cluded that a fact was as found by 
the court, such finding may be ap¬ 
proved; otherwise not. 

Ind,—^McKay v. Corwine, 119 N.E 
471, 69 Ind.App. 208. 

Delivery of deed, not found as nlti- 
mats fact by the trial court, was not 
proved, unless primary facts forcing 
the inference of delivery were found. 
Ind.—Rhodes v. Newman, 168 N.E. 
879, 92 IndApp. 601. 

Appellant challenging only oonoln- 
sions of law concedes that special 
findings correctly state the facts 
Ind —Hammond Hotel & Improve¬ 
ment Co. v. Perrin, 184 N.E. 906, 93 
Ind.App. 311. 

19. Ind.—Horn v. Lupton, 105 N.E 
237, 106 N.E. 708, 182 Ind. 865. 

19A Ind—Wiest v. Dirks, 20 N.E. 
2d 969, 215 Ind. 668. 

Cooper V. Tarpley, 41 N.E 2d 
640, 112 Ind.App. 1—Colonial Fire 
Underwriters of Nat. Fire Ins. Co. 
V. German, 31 N.E.2d 68. 108 Ind. 
App. 601. 

SM). Ind.—Postlewaite v. Hasse, 186 
N.E. 761, 205 Ind. 396. 

McKay v. Corwine, 119 N.E. 471, 
69 Ind.App. 208. 

ai. Ind—Cooley v. Kelley, 96 N.E. 
688, 98 N.E. 653, 62 Ind.App. 687— 
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Hinshaw v. Security Trust Co., 93 
N.E. 667, 48 Ind.App. 351. 

22. Arlz—Benson v. Hunter, 202 P. 
233, 23 Ariz. 182. 

Cal.—Reason v. Griff, 274 P.2d 47. 127 
C.A.2d 382—Walpole v. Prefab Mfg. 
Co.. 230 P.2d 86, 103 C.A.2d 472— 
Frazier v. Southern Counties Gas 
Co. 226 P. 833, 66 C.A. 609— 
Gravelly Ford Canal Co. v. Pope & 
Talbot Land Co., 178 P. 166, 36 C. 
A. 717. 

Colo.—Fulton Inv. Co. v. Smith, 149 
P. 444, 27 Colo.App. 279. 

D.C.—Seidonberg v. Burka, Mun. 
App., 106 A 2d 499. 

Mont.—Linn v. French, 33 P.2d 1002, 
97 Mont. 292. 

N C —McCormick v. Proctor, 6 S E 2d 
870, 217 N.C. 23—Leroy v. Saliba, 
103 SE 921, 180 N.C. 15. 

Ohio—Urner v. State ex rel. Alcorn, 
200 NE 128, 61 Ohio App. 97. er¬ 
ror dismissed State ex rel. Alcorn 
V Urner, 198 NE. 485, 130 Ohio 
St 196. 

Tex.—Warren Petroleum Corp. v. 
Martin. 271 S W 2d 410, 153 Tex. 
465—O’Ferral v. Coolldge, 228 S.W. 
2d 146, 149 Tex. 61 

Rico v. Brown, Com App., 296 
S.W. 495. 

Murpliy V. Boyt, Civ App, 180 S. 
W.2d 199, error refused—Humble 
Pipe Line Co. v. Day, Civ.App., 172 
S W 2d 356, error refused—Spen- 
cer-Sauer Lumber Co. v. Ballard. 
Civ App. 98 SW2d 1064—Texas 
Farm Bureau Cotton Ass’n v. Crad¬ 
dock, Civ.App., 286 S.W. 949— 
Adams Nat. Bank v. Stone, Civ. 
App., 284 SW. 989—Ellis v. Scar¬ 
borough. C1V.APP, 279 SW. 867, 
affirmed Scarborough v. Ellis, Com. 
App., 289 SW. 1002—Old V. Clark, 
C1V.APP., 271 S.W. 183—Prairie 
Pipe Line Co. v. Owens, Civ.App, 
242 S.W. 244—Sunshine Oil Corpo¬ 
ration V. Dooley, Civ.App., 238 S 
W. 367—Walker v. Hopping, Civ. 
App., 226 S.W. 146—Fuller v. Cam¬ 
eron, Civ.App., 209 S.W. 711— 
Holmes v. Coalson, Civ.App., 178 
S.W. 628, affirmed 240 S.W. 896, 111 
Tex. 502. 

Utah.—^Farrell v. Cameron, 94 P.2d 
1068, 98 Utah 68. 
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be presumed only when there is a conflict in the and it will be presumed, on appeal, to have be^ 
testimony.22.5 made by the trial court.*® 

j . ^ ^ j. Presumption of finding against appellant or plain- 

Inference of finding of facts inferable from those tiff ^ be assumed that omitted find- 

found. Where, from the facts found, other facts ings, if they had been expressly made, would have 
which will support the judgment may be inferred, been against the contentions of appellant or plaintiff 
the appellate court may draw such inference,**-^® in error.*^ It must be presumed that the court 


Vt.—Eastman v. Pelletier, 47 A.2d 
298, 114 Vt. 419—Hitchcock v 

Kennlson. 115 A. 156, 96 Vt. 327. 

4 C.J. p 779 note 84. 

Szolnded evldenoe 

It cannot be presumed on appeal 
that a Judgmicnt denying a broker's 
commission was based on a clause 
of the agreement between the broker 
and purchaser which was excluded 
on objections by the owner. 

Colo.— W. T. Craft Realty Co. v. 
Livernash, 146 P. 121, 27 Colo.App. 
1 . 

Xteplioatlou contrary to evidenoe 

A reviewing tribunal Is not re¬ 
quired to assume that the trial court 
would have made a finding contrary 
to all competent evidence before It. 
Cal.—Sun-Maid Raisin Growers of 
California v. Papazlan. 240 P. 47, 
74 CA. 231 

Vlndlag not implied from judgment 
not supported by findings or 
evidence 

In absence of finding that vendors 
not performing contract for sale of 
realty acted in bad faith, judgment 
awarding damages to purchasers was 
not suppoitcd by findings or evi¬ 
dence, and such finding would not 
be assumed on appeal from such 
judgment. 

Cal.—Engas‘^er v. Jones, 198 P 2d 
646, 88 C A2d 171. 

On appeal on judgment roll alone, 

supreme court with none of the evi¬ 
dence before it could not supply an 
omitted finding on a disputed issue 
of fact so as to support either the 
judgment rendered or a judgment to 
the contrary. 

Cal.—Kriim v. Malloy, 137 P.2d 18, 
22 C.2d 132. 

22.5 Tex.—Will eke v. Bailey, 189 S. 
W.2d 477, 144 Tex. 167. 

22.10 Mass —Dlstaslo v. Surrette 
Storage Battery Co., 64 N.E 2d 928, 
316 Mass. 133. 

23. Cal.—Relnlger v. Hassell, 18 P. 
2d 737, 216 C. 209—In re Berry’s 
Estate, 233 P. 330, 195 C. 354. 

Obergfell v. Obergfell, 286 P.2d 
462, 134 C A.2d 541—Dugan v. Pet- 
tijohn, 285 P.2d 889, 134 C.A.2d 
133—Basin Oil Co. of Cal. v. 
Baash-Ross Tool Co., 271 P.2d 122, 
126 C.A.2d 678—Logan v. Forster, 
260 P.2d 730, 114 C.A.2d 687— 
Schultz v. Los Angeles Dons. Inc., 
288 P.2d 73, 107 C.A.2d 718— 
Tamble v. Downey, 232 P.2d 648, 

6 C.J.S.—83 


104 C.A.2d 810—Los Angeles Brick 
& Clay Products Co. v. City of Los 
Angeles. 141 P.2d 46. 60 C.A.2d 
478—Pacific States Savings & Loan 
Co. V. Perez. 124 P.2d 184, 61 C.A 
2d 84—Wilton v. Clarke, 80 P.2d 
141, 27 CA.2d 1—Publishers Dis¬ 
tributing Service v. Southern Cal¬ 
ifornia School Book Depository, 68 
P 2d 401. 14 C A 2d 448—Garland v. 
Smith, 21 P.2d 688, 131 C A. 517— 
Malmstedt v. Stillwell, 294 P. 41, 
110 C.A. 393—Robb v. Cardoza, 298 
P. 851, 110 C.A. 116—Smith v. Arm¬ 
strong, 260 P. 347, 86 C.A. 624— 
Wlllette V. Schmeiser Mfg Co., 266 
P. 629, 82 C.A. 249—Tomlin v. 

Neale, 246 P. 800. 76 C.A. 726— 
Braun v. Dallin, 228 P. 740, 68 C.A. 
121—Shank v. Blackburn, 200 P. 
762. 63 CA 620—Simpson v, 
Malter. 186 P. 676, 43 C.A. 662. 

Ind—Esch V Leitheiser, 69 N.E.2d 
760, 117 Ind.App. 338. 

Mass.—Di Lorenzo v. Atlantic Nat. 
Bank of Boston, 180 NE 148, 278 
Mass. 321—Hoyle v. Worcester 
Buick Co., 137 N.E. 631, 243 Mass. 
143. 

Miss—Love V Hytken, 160 So. 777, 
168 Miss. 194. 

Vt.—Smead v. Sutherland, 111 A 2d 
335, 118 Vt. 363—Andrews v. New¬ 
ton. 108 A.2d 617, 118 Vt. 291— 
Raymond S. Roberts, Inc. v. White, 
97 A 2d 246, 117 Vt. 673—Barre 
City Hospital V. Town of St. Johns- 
burv, 83 A.2d 600, 117 Vt. 5— 
Brown v. Gallipeau, 76 A 2d 694, 
116 Vt. 290—^Vermont Motor Co v. 
Monk, 75 A.2d 671, 116 Vt. 309— 
Spero V. Bove, 70 A.2d 662, 116 Vt. 
76—Longchamp v. Conti, 66 A.2d 
1, 116 Vt. 492—Sparrow v. Cimo- 
netti, 58 A.2d 875, 116 Vt. 202— 
Whitcomb v Whitcomb, 58 A 2d 
814, 116 Vt. 881—Darling v. Hall, 
45 A 2d 208, 114 Vt, 36.3—Duchaine 
V. Zaetz, 44 A.2d 166, 114 Vt 274— 
Guibord v. Gulbord, 44 A 2d 168, 
114 Vt. 278—Barrel! v. Henehan, 39 
A 2d 330, 114 Vt. 23—Wheeler v 
Taylor, 39 A.2d 190, 114 Vt. 83— 
Brooks V. Holmes, 35 A.2d 374, 113 
Vt. 466—Albertson v. Bray Wood 
Heel Co, 32 A.2d 126, 113 Vt 184— 
Nelson v. Travelers Ins. Co., 30 
A.2d 76, 113 Vt. 86—^Ackerman v 
Carpenter, 29 A.2d 922, 113 Vt. 77— 
Johnson v. Samson’s Estate, 29 A. 
2d 919, 113 Vt. 38, 144 A.L.R. 
1106—Town of Pair Haven v. Stan- 
nard, 10 A.2d 214, 111 Vt 49— 
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Reed V. Vermont Accident Ins. 
Co., 9 A.2d 111, 110 Vt BOl— Spen¬ 
cer V. Lyman Falls Power Co., 198 
A. 276, 109 Vt. 294—Siwooganock 
Guaranty Sav. Bank v. Cushman, 
195 A. 260. 109 Vt. 221— Kasuba T. 
Graves. 194 A. 466, 109 Vt. 191— 
Lariviere v. Laroeque, 168 A. 669, 
106 Vt. 460, 91 A.L.R. 1614— 

University of Vermont v. Wilbur's 
Estate, 163 A. 572, 105 Vt. 147— 
Collins V. Collins* Estate, 168 A. 
861, 104 Vt. 606—Vermont Shade 
Roller Co. v. Burlington Traction 
Co., 150 A. 138, 102 Vt 489. re¬ 
hearing denied 153 A. 663, 103 Vt. 
298—Sheltra v. Carpenter, 148 A. 
869, 102 Vt. 423—Labor v. Carpen¬ 
ter, 148 A. 867, 102 Vt. 418—East¬ 
ern States Agricultural and In¬ 
dustrial League v. Vail’s Estate. 
124 A. 568, 97 Vt 495. 88 A L.R. 
846—Temple Bros. v. Munnott, 123 
A. 431, 97 Vt 896—Comings & 
Livingston v. Powell, 122 A. 691, 
97 Vt. 286—Poronto v. Sinnott, 96 
A. 647, 89 Vt 479—Thomas v. 
Graves, 95 A. 643, 89 Vt. 339. 

4 C.J. p 779 note 83. 

24. Ariz.—Keystone Copper Min. Co. 
V. Miller, 164 P.2d 603, 63 Ariz. 
544—Demund Lumber Co. v. 
Pranke, 14 P 2d 266, 40 Ariz. 461. 
Cal.—Brown v. Republic Productions, 
161 P2d 796, 26 C 2d 867. 

Downs V. Benatar’s Cut Rate 
Drug Stores. 170 P.2d 88, 76 C.A. 
2d 61—Strolrher v. Battles, 84 P. 
2d 1049. 29 CA2d 626—Newhouse 
V. Getz. 47 P2d 306, 8 C A.2d 118— 
Chaban v. Plttler, 287 P 151, 105 
CA. 205—Amling v. Bryan, 248 
P. 280, 78 C.A. 184. 

Idaho.—Smith v. Howard, 280 P.2d 
1060, 70 Idaho 236—Williams v. 
Idaho Potato Starch Co, 246 P.2d 
1046, 73 Idaho 13—Cazier v. Econ¬ 
omy Cash Stores, 228 r.2d 430, 71 
Idaho 178—Dahl berg v. Johnson’s 
Estate. 211 P 2d 764. 70 Idaho 51, 
11 A L R 2d 1366—Koser v. Bo¬ 
hemian Breweries, 202 P.2d 898, 
69 Idaho 33—Arestizabal v. 
Aroatizabal, 186 P.2d 218, 67 Idaho 
492. 

III.—Town of Elm Grove, Tazewell 
County V. Town of Perkin, Taze¬ 
well County, 26 N.E.2d 995, 806 Ill. 
App. 80. 

Ky.—Preferred Bisk Fire Ins. Co. v. 

Neet, 90 S.W.2d 89, 262 Ky. 267. 
Mass.—^Whitney v. ‘vriiltney, li N.B. 
2d 401, 299 Mass. 647. 
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found against appellants on all theories present- 

ed.«4.B 

Effect of refusal of request. Where at the request 
of appellant the trial court made a separate find¬ 
ing of facts, but did not make a finding on a ma¬ 
terial issue, facts not found arc presumed not to 
cxist.2^10 Thus, where the court has refused a 
requested finding on a particular point, it has been 
held that it may be assumed that it found to the 
contrary but on the other hand, there is au¬ 

thority holding that a specific refusal by the trial 
court of requested findings is not equivalent to a 

direct finding to the contrary.B^.B 

Findings not necessary to the support of the judg¬ 
ment may be considered as stricken*® and there can 


6 C.J.S. 

be no implication of such an unnecessary finding.**^ 

Granting or dissolution of injunction. A finding 
of the subsidiary facts essential to the conclusion 
reached may be assumed where the court has grant¬ 
ed,** denied,** or dissolved** an injunction. 

§ 1564(9).-Interpretation of Find¬ 

ings 

In interpreting the findings of fact, the appeiiate court 
will induige in such presumptions as wili uphoid the in¬ 
tention of the fact finder and support the Judgment, con¬ 
flicts being reconciied as far as possible. 

In interpreting the findings of fact the court on 
appeal will indulge in such presumptions as will 
uphold the evident intention of the fact finder,**-®* 


Mo.—Dennis v. Grand River Drainage 
Diet, of Livingston and Linn Coun¬ 
ties. App.. 74 S.W.2d 68. 

Tex.—Burks v. Burks, Civ.App.. 262 
SW.2d 226—Huff v. SUte. Civ 
App.. 93 S.W.2d 231—Higgins v. 
Spear. Civ App.. 283 S.W. 684, af¬ 
firmed 16 S.W.2d 1010, 118 Tex. 810. 
Wash.—Ingle v. Ingle, 48 P.2d 676, 
183 Wash. 234. 

Wyo.—Laramie Rivers Co. v. Wat¬ 
son. 241 P.2d 1080, 69 Wyo. 833. 

Defeases 

(1) Although a special defense 
may be set up in the answer, if there 
is not evidence to support it the ap¬ 
pellate court must conclude that any 
finding which could have been made 
would have been adverse to defend¬ 
ant on that issue, so that, under such 
circumstances, the failure to find 
thereon does not require a reversal. 
Cal.—Kendrick v. Gould, 197 P. 681, 

61 C.A. 712. 

(2) It will be assumed that, if the 
trial court had made a finding as 
to defenses urged for the first time 
on appeal, it would have been against 
appellants' contentions, since all in¬ 
tendments are in favor of the Judg¬ 
ment. 

Cal —Amllng v. Bryan, 248 P. 280, 
78 C.A. 184. 

(3) The defense of the statute of 
limitations was deemed to have been 
found against defendant having the 
burden of proof thereon, where the 
court made no finding on such de¬ 
fense. 

Wash.—Ingle v. Ingle, 48 P.2d 676, 
183 Wash. 234. 

BvldeiLoe presumed huRiflloient 

The presumption is that evidence 
of an allegred fact not found was not 
satisfactory. 

Cal.—MacDiarmld v. McDevltt, 276 
P. 600, 97 C.A. 414. 

Pact presumed immaterial 

In a court case where the court 
makes findings of fact, the omission 
to make a finding on a certain point 


raises a presumption that the trial 
court regarded that matter as of no 
consequence, although under Rev.St 
(1909) 8 1972, a general finding for 
one party is equivalent to a declara¬ 
tion of law for such party and a find¬ 
ing and facts necessary to support 
the judgment. 

Mo.—Geiser Mfg. Co. v. Todd, App.. 
204 S.W. 287. 

94.5 Tex —MacFarlane v. Davis. 
Civ.App., 147 S.W.2d 628. 

24.10 Ohio—New York Cent. R. Co. 
V. Karl Kiefer Mach. Co., 74 N.E 
2d 416, 80 Ohio App. 36. 

25. Ind.—Koss v. Continental Oil 
Co., 52 NE2d 614, 222 Ind 224. 

Kan.—In re Anderson’s Estate, 156 
P.2d 860, 169 Kan. 512. 

26.6 N.M—State Nat. Bank of El 
Paso, Tex, v. Cantrell, 127 P 2d 
246, 249, 46 N M. 268. overruling 
Hartzell v. Jackson, 73 P 2d 820, 41 
N.M. 700 and In re Prick Book & 
Stationery Store, 28 P.2d 660, 38 
N.M. 120. 

26. Wash.—Standard Lumber Co. v. 
Deer Park Lumber Co, 176 P. 678, 
104 Wash 84, modified on other 
grounds 176 P. 332. 

27. Mont—Davis v. Claxton, 268 P. 
787, 82 Mont, 674. 

28. Tex—Construction and General 
Labor Union, Local No. C88 v. 
Stephenson, 226 S.W.2d 968, 148 
Tex. 434. 

International Ass’n of Carpen¬ 
ters and Joiners of America, Local 
213, A. F. of L., V. Sharp, Civ. 
App., 202 S.W 2d 606—Shaw v. 
Hinton, Civ.App., 31 S.W.2d 478. 
Compliaaos with law 

The presumption exists that the 
trial court found that a building and 
loan association was complying with 
the law when the court enjoined the 
banking commissioner from prevent¬ 
ing association from complying with 
an existing law. 

Tex.—Shaw v. Hinton, supra. 
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29. Mo.—Purcell v. Journeymen 
Barbers and Beauticians Interna¬ 
tional Union of America. Local 
192-A, 133 S.W.2d 662, 234 Mo.App. 
843. 

Tex.—Barksdale v. Allison, Civ.App., 
210 SW.2d 616—Missouri Pacific 
Transp. Co. v. Union Bus Lines. 
Civ.App., 210 S.W.2d 846, error re¬ 
fused no reversible error—West 
Production Co. v. Penn, Civ.App, 
131 S.W 2d 131, error refused— 
Haden Employees' Ass'n v. Lovett, 
Civ.App., 122 S.W 2d 230, error re¬ 
fused—Mihovll v. Hill, CivApp., 
118 S W.2d 615, followed in Mlhovil 

V. State, 118 S.W 2d 617—Horns¬ 
by V. Crystal Beach Park, Civ. 
App, 41 S W 2d 82—Sherman v. 
Cage, Civ App., 279 S W. 608— 
Terry v. Crosswy, Civ.App., 264 S. 

W. 718 

Vt.—Lowe v. Green Mountain Power 
Corp., 11 A 2d 219, 111 Vt. 112. 

Beneficial character of amusement 
park 

A finding that the operation of 
amusement devices was beneficial to 
the neighborhood and business and 
property located therein would be im¬ 
plied in support of a Judgment deny¬ 
ing an injunction. 

Tex.—Hornsby v. Crystal Beach 
Park, Civ.App., 41 SW.2d 82 

30. Tex.—State v. Publix Theater 
Corporation of New York, Civ App , 
37 S.W.2d 248. 

Dock of adequate cause for continu¬ 
ance 

In support of a Judgment dissolv¬ 
ing an injunction restraining the op¬ 
eration of a moving picture show on 
Sunday, It is presumed that the court 
found that no adequate cause for an 
injunction existed. 

Tex.—State v. Publix Theater Cor¬ 
poration of New York, Civ.App., 37 
S.W.2d 248. 

30.50 Cal.—MacDonald v. Rosenfeld, 
188 P.2d 519, 83 C.A.2d 221. 

Conn.—Stavola v. Bulkeley, 66 A.2d 
646, 134 Conn. 186. 
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and, if possible, make the findings support the judg- | mental Further, it may be presumed that the find- 


Kan.—Oetken v. Shell, 212 P.2d 829, 
168 Kan. 244, opinion adhered to 
217 P.2d 906. 169 Kan. 109. 

31. U.S. —Corpus Juris Ssoundum 
cited in Wilson v. U. S., C.CA 
Mo., 166 F.2d 527, 529. 

Ariz.—Murphy v. Teast, 126 P.2d 
313, 59 Ariz 281. 

Ark.—John Hancock Mut Life Ins. 
Co. V. Ramey. 140 S.W.2d 701, 200 
Ark. 635—Hoing v. River Valley 
Gas Co., 121 S.W.2d 513. 196 Ark 
1166—Floyd Plant Food Co. v. 
Moore, 122 S.W 2d 463, 197 Ark. 269 
—Savage v. Savage, 220 S.W. 459, 
143 Ark. 388 

Cal.—Richter v. Walker, 226 P 2d 
593, 36 C 2d 634—Union Oil Co. of 
Cal. V. Union Sugar Co., 188 P.2d 
4T0, 31 C.2d 300—Gordon v. Barr, 
91 P.2d 101, 13 C2d 596—Goldberg 
V. List, 79 P2d 1087, 11 C.2d 389. 
116 A L.R 900—La Mar v. Bank 
of America Nat Trust & Savings 
As.s’n, 22 P2d 689, 218 C 252—Gin 

5 Chow V. City of Santa Barbara, 
22 P2d 5, 217 C. 673, followed in 
Matthiessen v. Montecito County 
Water Dist, 22 P.2d 19. 217 C. 788. 
and Matthiessen v City of Santa 
Barbara, 22 P 2d 19, 217 C 789— 
Merner Lumber Co v Brown, 21 
P2d 590, 218 C 136—Ochoa v. Mc- 
Cush, 2 P2d 357, 213 C. 426—Rut¬ 
ledge V. City of Eureka, 234 P 82, 
3 95 C. 404—Mah See v. North 
American Aoc. Ins. Co. of Chicago, 
Ill., 213 P 42, 190 C. 421, 26 A.L K. 
123—Bnsele v Jolley, 204 P. 1085, 
188 C. 297—Tomboy Gold & Cop¬ 
per Co V Maiks, 197 P 94, 185 C. 
336—Turner v. East Side Canal 

6 Irrigation Co, 147 P. 579, 169 C 
652 

Goldberg v Paramount Oil Co., 
App., 300 P 2d 329—Purdy v. Pur¬ 
dy. 291 P.2d 1005, 138 C A.2d 402 
—Savanna School Dist of Orange 
County v. McLeod. 290 P 2d 693, 
137 C.A 2d 491—Gluskin v. Lehr- 
feld, 286 P.2d 457, 134 C A.2d 804 
—Utley V. Smith, 286 P.2d 986. 
134 C A 2d 44 8—Kreisa v. Stod¬ 
dard, 274 P 2d 164, 127 C.A 2d 627 
—Hay v. Allen, 247 P.2d 94, 112 
C.A.2d 676—Perry v. Manning, 241 
P 2d 43. 109 C.A 2d 657—Alles v. 
Hlpp, 239 P.2d 461, 108 C.A.2d 730 
—Dinkins v. Lamb, 238 P.2d 630, 
108 C.A.2d 175—Fooshe v. Sun¬ 
shine. 215 P.2d 66, 96 C A 2d 336, 
16 A L.R.2d 1142—Kauffman v. 
Kauffman. 210 P 2d 29, 93 C.A.2d 
808—London v. Zachary, 207 P.2d 
1067, 92 C.A 2d 664—Luckhardt v. 
Mooradlan. 207 P.2d 679, 92 C.A.2d 
601—Silver v. Shemanski, 201 P 
2d 418, 89 C.A.2d 620—Bell v 

Scudder, 177 P.2d 796, 78 C.A.2d 
448, certiorari denied 68 S.Ct. 102, 
832 U.S. 792, 92 L.Ed. 374—Oakley 
V. Rosen, 173 P.2d 56, 76 C.A.2d 
310—Kompf V. Morrison, 166 P.2d 


360. 73 C.A.2d 284—Morrison v. 
Waiholt, 146 P2d 707, 62 C.A.2d 
830—Cleverdon v. Gray, 146 P.2d 
96, 62 CA2d 612—R. H. Gcoflfroy 
& Co. V Faria, 144 P.2d 402. 62 C. 
A 2d 166—Herbert's Laurel-Ven- 
tura V. Laurel Ventura Holding 
Corp., 138 P.2d 43, 68 C.A.2d 684 
— Hewett V. Llnstead, 122 P.2d 
852, 49 C.A.2d 607—Leff v. Knew- 
bow, 117 P.2d 922, 47 C.A.2d 360— 
Jones V. Pleasant Valley Canal 
Co.. 113 P.2d 289, 44 C.A.2d 798— 
Burbank v. National Cas. Co.. Ill 
P.2d 740, 43 C.A2d 773-—Cornell v. 
Hollywood Turf Club, 89 P 3d 449, 
32 C A 2d 204—Barrios v. Iwaki, 89 
P.2d 417, 32 C.A.2d 198—Aguiar v. 
Souders. 72 P.2d 196. 23 C.A.2d 122 
—Middleton v. Parsons, 70 P.2d 
615, 22 CA.2d 250—Lamanet v. 

Lamanet. 63 P.2d 1196, 18 C.A.2d 
402—Publishers Distributing Serv¬ 
ice v. Southern California School 
Book Depository, 68 P2d 401, 14 
C.A.2d 448—Harris v. City of Pied¬ 
mont, App. 42 P 2d 366—Ewalt v. 
Mortgage Securities of Santa Bar¬ 
bara. 19 P.2d 60. 129 CA. 659— 
Murphy v. Sheftel, 6 P 2d 549. 119 
CA. 467—Title In.suranee & Trust 
Co. v. Ford. 6 P2d 101, 119 C A 
188—Cushing v Levi, 3 P.2d 9.58, 
117 CA 91—McAlvay v. Consum¬ 
ers' Salt Co, 297 P 135, 112 C.A. 
.383—Peterson v. First Nat Bank. 
281 P 1104, 101 CA. 532—Boyle 
v. Boyle, 276 P. 118, 97 C A. 703 
—Campion v. Continental Casualty 
Co. 271 P 786, 94 C.A. 621—Rob¬ 
ertson v. Welngart, 267 P. 741, 91 
CA 716—Kendis v. Cohn, 266 P. 
855, 90 C.A 796—Kendis v. Cohn, 
265 P. 844, 90 C.A. 41—Jahnke v. 
Jahnko, 253 P. 762, 81 C A 387— 
Clavey v. Loney, 251 P. 232, 80 C. 
A. 20—Sidney v. Wilson, 227 P. 
672, 67 C.A. 282—Resotar v. Lcon- 
ardl, 216 P. 71. 61 C A. 765—Title 
Insurance & Trust Co v Pfenning- 
hausen, 207 P. 927. 67 C.A. 666— 
Cady v. Sanford, 207 P. 45, 57 C.A. 
218—Kclliher v. Fitzgerald, 201 P 
972. 64 CA. 452—Bolan v. Galla¬ 
gher, 199 P, 67, 62 C.A. 503—Al- 
guire V. Riverside Sheet Metal 
Works, 197 P. 412, 61 C.A. 630— 
Hardy v. Frey, 196 P. 92. 49 C A. 
651—Dahne v. Dahne, 193 P. 785, 
49 CA. 601—Lillie v. Weyl, Zuck- 
erman & Co., 188 P. 619, 45 C.A 
607—Erskine v Marchant, 174 P. 
74, 37 C.A. 690—Royal Realty Co. 
V. Harvey Inv. Co., 272 P. 806, 96 
C.A. 362—Rosen v. Dawson, 196 P. 
63, 60 C.A. 238—Spoon v. Sheldon, 
151 P. 160, 27 CA. 765—Randlsi 
V. Simone, 147 P. 1176, 26 C.A. 661 
—Baker v. Ellers Music Co., 146 
P. 1056, 26 C.A. 371—Hambrlght Sc. 
Walsh Co. V. Provident Pledge Cor¬ 
poration, 144 P. 971, 25 C.A. 600 
Colo.—Lewis v. Winslow. 234 P. 1070, 
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77 Colo. 96—Julius Hyman St Co. 
▼. Velslcol Corp., 233 P 2d 977, 128 
Colo. 663. certiorari denied 78 8.Ct. 
MS. 342 U.S. 870, 96 L.Ed. 664. 
rehearing denied 72 S.Ct. 199, 842 
U.S. 896. 96 L.Ed. 671. 

Idaho.—Fehr v. Haworth. 190 P. 248, 
88 Idaho 96—Donaldson v. Donald¬ 
son. 170 P. 94. 81 Idaho 180. 
Ind.—Kelley, Glover & Vale v. Heit- 
man, 44 N.E 2d 981, 220 Ind. 625, 
certiorari denied 63 S.Ct. 1320, 819 

U. S. 762, 82 L.Ed. 1713. 

Guardian Life Ins. Co. of Amer¬ 
ica V. Brackett, 27 N.E.2d 103, 108 
Ind.App. 442—American Income 
Ins. Co. V. Kindlesparker, 200 N.E. 
432, 102 Ind App. 446—Sablnske v. 
Patterson, 196 N.E. 539, 100 Ind. 
App. 657. 

Iowa.—American Nat Bank of Ala¬ 
mosa. Colo, V. Wetherell, 200 N.W. 
221, 198 Iowa 648. 

Mo.—Park v. Park, 259 S.W. 417— 
Vette V. Hackman, 237 S.W. 802, 
292 Mo. 138. 

Hansen v. Cirese, 148 S.W.2d 68, 
235 Mo App. 866. 

NJ—Puth V. Boehm, 39 A.2d 852. 
132 N J.Law 283—Meyer Bros. Hay 
& Grain Co v. National Malting 
Co., 11 A.2d 840, 124 N J.Law 821. 
N.M—Thurmond v. Espalin, 171 P. 
2d 326, 60 NM. 109—UIx v. Town 
of Alamogordo, 77 P.2d 765, 42 N. 
M. 825—Guaranty Banking Corpo¬ 
ration V. Western Ice & Bottling 
Co., 206 P. 728, 28 N M. 19. 

N.C—Bradham v. Robinson, 78 S.B. 

2d 555. 236 N C. 589 
Ohio.—Baker v All States Life Ins. 
Co., App., 96 NE 2d 787—Struble v. 
City of Cincinnati, 82 NE.2d 127, 
83 Ohio App 304, appeal dismissed 
79 N.E 2d 910, 149 Ohio St. 682— 
Riesenbeck v. Bauer, 82 N E 2d 94. 
83 Ohio App 218—Terrell v. Ward- 
law, App., 59 NE.2d 69, motion de¬ 
nied 59 N.E 2d 64. 

S.D.—Fischer v. Gorman, 274 N.W. 
866, 65 S.D. 453. 

Tex—National Bond & Mortgage 
Corporation v. Davis, Com App, 60 
S.W.2d 429—Cook v. Mann, Com. 
App., 40 S W 2d 72. 

Jay v. United Fidelity Life Ins. 
Co, CIv.App., 286 SW2d 967. er¬ 
ror refused no reversible error— 
Firestone v. Sims, Civ App., 174 S. 
W.2d 279, error refused—Anderson 

V. Gipson, CIv.App, 144 SW.2d 948 
—Pulliam V. Trawalter, CIv.App., 
120 S.W.2d 108—West v. Jennings, 
C1V.APP. 119 SW.2d 686—Collins 
V. Austin, Civ App, 32 SW.2d 912 
—American Surety Co. v. First 
Nat. Bank, CIvApp.. 27 S.W.2d 890 
—Companla Bancaria y de Inver- 
slones, 8. A., v. Border Nat. Bank, 
Civ.App., 265 S.W. 699. 

Vt.—Scott Y. Leonard, 119 A. 2d 691, 
119 Vt. 86—Smead v. Sutherland, 
111 A.2d 836, 118 Vt 388—Potter 
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ings embraced all facts of the controversy which are | established by the evidence^^ and it may be assumed 


V. Town of Clarendon, 108 A.2d 394, 
118 Vt. 279—Barre City Hospital 
V. Town of St. Johnsbury, 83 A.2d 
600, 117 Vt. 6—^Vermont Motor Co. 
V, Monk. 75 A-2d 671, 116 Vt. 309 
—Russell V. Buck, 68 A.2d 691, 116 
Vt. 40—^Dwlnell v. Albergrhlnl. 62 
A.2d 124, 116 Vt. 394—Holton v. 
Ellis, 49 A.2d 210. 114 Vt. 471— 
Duchaine v. Zaetz. 44 A.2d 165, 114 
Vt. 274—State v. Malmqulst, 40 A. 
2d 534, 114 Vt. 96—City of Mont¬ 
pelier V. Town of Calais, 89 A. 2d 
860, 114 Vt. 6—^Wheeler v. Tay¬ 
lor, 39 A.2d 190, 114 Vt. 88—Cook 
V. Holden, 35 A.2d 358, 113 Vt. 409 
—Hooper v. Levin, 24 A.2d 337, 112 
Vt. 321—Campbell v. Ryan. 22 A.2d 
602, 112 Vt. 238—Reed v. Vermont 
Accident Ins. Co., 9 A.2d 111, 110 
Vt. 601—Glass V. Newport Cloth¬ 
ing Co., 8 A.2d 661, 110 Vt. 368—j 
Ward V. Lyman, 188 A. 892, 108 
Vt. 464—Wright v. Godin, 182 A. 
189, 108 Vt. 28—C. & O. Oil Co. v. 
Curtis Funeral Home, 176 A. 9. 106 
Vt. 842—Johnson v. Wells-Lamson 
Quarry Co., 168 A. 203, 103 Vt. 178 
—David W. Blow Co. v. Cohen, 130 
A. 689, 99 Vt. 78, 62 A.L.R. 686. 

Wash.—Shockley v. Travelers Ins. 
Co., 137 P.2d 117, 17 Wash.2d 736 
—Evans v. Rubles, 183 P. 83, 108 
Wash, 174—Hendrix v. Hendrix, 
172 P. 810, 101 Wash. 635—Bur¬ 
leigh V. Consumers’ Pub Co., 163 
P. 6, 96 Wash. 49—Waldy v. City 
of Seattle, 161 P. 66, 93 Wash. 
407, 

4 C.J. p 787 note 47. 

AmbigiiltloB 

(1) Uncertainties or ambiguities in 

the flndings must, if possible, be con¬ 
strued to support the judgment. * 

Cal.—Johndrow v. Thomas, 187 P.2d 
681, 31 C.2d 202—Ward v. Ward, 
100 P.2d 773, 16 C.2d 234—Men- 
ghettl V. Dillon, 76 P.2d 596, 10 
C.2d 470. 

In re Moore’s Estate, 300 P.2d 
110, 143 C.A 2d 64—Schneider v. 
Civil Service Commission of Los 
Angeles County, 290 P.2d 306, 137 
C.A.2d 277—Miller v. Brown, 289 
P 2d 672, 136 C.A.2d 763—Kaye v. 
Tellsen, 276 P.2d 611, 129 C.A 2d 
116—McMillen v. McDonald, 273 P. 
2d 683, 127 C.A.2d 302—Koshaba v. 
Koshaba. 132 P.2d 864, 66 C.A.2d 
302—Lincoln v. Averlll, 117 P.2d 
913, 47 C.A 2d 336—Woods v. Wat¬ 
son. 116 P.2d 863, 46 C.A 2d 399— 
Moss V. Boyle, 11,2 P.2d 657, 44 C. 
A.2d 410—In re Furtsch’s Estate, 
110 P.2d 104, 43 C.A.2d 1—In re 
Mautnor’s Estate. 101 P.2d 620, 38 
C.A.2d 521—Congregation Mukuom 
Israel v. Congregation Ahabot Is¬ 
rael, 90 P.2d 1X8, 32 C.A.2d 490— 
In re Woods’ Estate, 72 P.2d 258. 
23 C.A.2d 187—City of Signal Hill 
V, Wyse, 60 P.2d 1076, 9 C.A.2d 
64L 


Tex.—Gibson v. Young, Civ.App., 208 
S.W.2d 139, error dismissed. 

(2) Where a term used in flndings 
is capable of two constructions, it 
will be given that meaning which 
supports the judgment. 

Wash.—Evans v. Rublee, 188 P. 88, 
108 Wash. 174. 

(8) In the absence of an error of 
law, obscurities and ambiguities, and 
all inferences from the evidence 
about which reasonable minds might 
differ, are foreclosed by the flnding 
and Judgment of the trial court. 
Mo.—Vette v. Hackman, 237 S.W. 

802, 292 Mo. 188. 

Ooastrnotloii by trial court 
It may be inferred that the court 
considered two flndings together as 
necessary in order to hold the find¬ 
ing warranted by stipulation. 

Cal.—Orr v. Forde, 282 P. 429, 101 
C.A. 694. 

Xiiberal ooustruotion 

(1) It is the duty of the appellate 
court in reviewing flndings to give 
them a liberal construction to up¬ 
hold rather than defeat the Judg¬ 
ment. 

Cal.—Woodbine v. Van Horn, 173 P 
2d 17, 29 C.2d 96—Ward v. Ward. 
100 P.2d 773, 16 C.2d 234—Hotaling 
V. Hotaling. 224 P. 466, 193 C. 368, 
66 A.L.R. 734. 

Daniels v. Daniels, 300 P 2d 335, 
143 C.A.2d 430—Kaye v. Tellsen, 
276 P.2d 611, 129 C.A.2d 116—Del 
Riccio V. Photochart, 268 P.2d 814, 
124 C.A.2d 301—Swanson v Whf*el- 
er, 245 P.2d 699, 112 C.A.2d 43— 
Heifetz V. Bell, 226 P.2d 231, 101 
C.A.2d 276—Crummer v. Besser 
Mfg. Co.. 223 P2d 100, 100 C.A 2d 
189—Gomes v. Borba, 221 P,2d 124, 
99 C.A.2d 38—Glens Falls Indem. 
Co. V. Perscallo, 216 P.2d 567, 96 
C.A 2d 799—Montaldo v. Hires Bot¬ 
tling Co., 139 P2d 666, 69 C.A.2d 
642—Jeffs V Jelfs, 130 P.2d 146, 
65 C.A.2d 107—In re Furtsch’s Es¬ 
tate. 110 P.2d 104, 43 C.A.2d 1— 
Congregation Mukuom Israel v. 
Congregation Ahabot Israel, 90 P. 
2d 118, 32 C.A2d 490—Keim v. Koe- 
ther, 89 P.2d 187, 32 C A 2d 70— 
In re Woods’ Estate, 72 P.2d 268, 
23 C.A.2d 187—McFarland v. Car¬ 
penter, 63 F.2d 859, 18 C A.2d 206 
Idaho.—Cazler v. Economy Cash 
Stores. 228 P.2d 436, 71 Idaho 178. 
Wyo.—Jassman v. Wulfjen, 267 P.2d 
334, 71 Wyo. 261. 

(2) Liberality has its limits, and 
the court may not, through purport¬ 
ed construction, ignore clear and pos- 

j Itive flndings or supply those that 
are missing. 

Cal.—Johndrow v. Thomas, 187 P.2d 
681, 31 C.2d 202. 

In re Moore’s Estate, 300 P.2d 
110, 148 C.A.2d 64—Rich v. Crieg- 
sr. 266 P.2d 900, 121 C.A.2d 404— 
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Swanson v. Wheeler, 246 P.2d 699, 
112 C*A.2d 43—Shelley v. Kofka, 
237 P.2d 984, 107 C.A.2d 827—An¬ 
drews V. Cunningham, 233 P.2d 663, 
106 C.A 2d 626—Tamble v. Down¬ 
ey, 282 P.2d 843, 104 C.A.2d 810— 
Quetin v. Caubu, 137 P.2d 880, 68 
C.A.2d 798—Selig Cahn, Inc. v. Al- 
schuler, 133 P.2d 671, 66 C.A.2d 876. 
followed in 138 P.2d 673, 56 C.A.2d 
941—Koshaba v. Koshaba, 132 P.2d 
854, 56 C.A.2d 802—Lincoln v. 

Averill, 117 P.2d 918, 47 C.A.2d 886 
—Adams v. Hiner, 116 P.2d 630, 46 
C.A.2d 681—Woods v. Watson, 115 
P.2d 863, 46 C.A.2d 899—Moss v. 
Boyle, 112 P 2d 667, 44 C.A.2d 410 
—Hill V. Donnelly, 110 P.2d 136, 
43 C.A.2d 47—Morse v. Curtis, 101 
P.2d 702, 38 C.A.2d 673—In re 

Mautner’s Estate, 101 P.2d 520, 38 
C.A.2d 621—Lohn v. Fletcher Oil 
Co.. 100 P 2d 605, 38 C.A.2d 26. 
Idaho.—McCarty v. Sauer, 136 P.2d 
742, 64 Idaho 748. 

N.M.—Jones v. Friedman, 258 P.2d 
1131, 67 N.M. 361. 

Varying expressions 
Where the flndings stated that a 
chock bore the words “payment In 
full” or “in full to date” and the 
first-quoted language would support 
the Judgment, such language was 
adopted on exceptions so as to sus¬ 
tain Judgment. 

Vt.—C & O. Oil Co. V Curtis Funeral 
Home, 176 A. 9, 106 Vt. 342. 
Admissions as part of flndings 

Admi.ssiona made in pleadings are 
assumed to be true and will be add¬ 
ed to the flndings of fact If necessary 
to support a judgment. 

NM—Heisel v. York, 126 P.2d 717, 
46 NM. 210. 

32. Cal —Strudthofi: v Yates, 170 P. 
2d 873, 28 C.2d 602—Goldner v. 
Spencer, 12.5 P. 347. 163 C. 317. 
Conn.—Lombardi v Laudati, 200 A. 

1019, 124 Conn. 5C9. 

Kan—Bottenberg Implement Co. v. 
Sheffield, 229 P 2d 1004, 171 Kan. 
67—Martin v A L. Scott Lumber 
Co., 273 P. 411. 127 Kan. 391 
Okl.—Uarn v Inlorstate Building & 
Loan Co., 188 P 343. 77 Okl. 265, 
error dismis'^cd 41 S.Ct. 876, 265 
US. 663, 65 LEd 787. 

Tex —American Surety Co. v. Flrat 
Nat. Bank. Civ.App., 27 S.W.2d 
890 

rindings assnmsd to bs of all ss- 
Bsntlal ultimate facts that conld 
be found 

In the absence of successful at¬ 
tack on flndings of trial court and 
in absence of any error in refusing 
to make requested flndings after 
sustaining a demurrer to evidence 
at close of plaintiff's case, appellate 
court would assume that flndings 
of fact of trial court were all of 
essential ultimate tacts that could 



6 C.J.S. 

that evidence has been received which tends to sub¬ 
stantiate subordinate controverted facts.®* If the 
finding is susceptible of two constructions, one of 
which is supported by the evidence and the other 
is not, the presumption favors the former con- 
struction.®®-5 

The findings made should be read together,®® ^® 
in the light of the record.® ®1® Where they are 
conflicting they should, where possible, be so con¬ 
strued as to harmonize with each other and with 
the judgment,®^ although it has been held that, 
where they are so inconsistent that they cannot be 
reconciled, a reviewing court may not attempt to 


APPEAL & DBBOR §§ 1564(9)>15S5 

reconcile them,*^ ® and those which are most favor¬ 
able to appellant must be accepted as true,®5 and also 
that any conflict between the original findings of 
fact and more specific supplemental findings must 
be resolved in favor of the later findings.®*-^ 

§ 1565. -Findings by Referee, Master, 

Auditor, or Commissioner 

The court on appeal will Indulge In preaumptlona 
favorable to the flndlnga of a referee, master, auditor, or 
commissioner, although In event of a conflict betwesn 
such findings and the Judicial action of the lower court 
the view of the latter will ordinarily prevail. 

In support of the judgment or decree,®® the court, 


be made from all of favorable evi¬ 
dence and all favorable Inferences 
that could be drawn therefrom, 

N.M —Pankey v. Hot Springs Nat. 
Bank, 119 P.2d C36, 46 N.M. 10. 

33. Or.—Si verson v. Clanton, 170 
P. 933, 88 Or 261, modlfled on oth¬ 
er grounds 171 P. 1051, 88 Or. 261. 

33.5 Cal.—Johndrow v. Thomas. 187 
P.2d 681, 31 C 2d 202. 

33.10 Cal.—Shelley v. Kofka, 237 P. 
2d 984, 107 (^A2d 827—Silver v. 
ShemanskI, 201 P.2d 418, 89 C.A.2d 
620. 

To prevent conflict 

All findings are to be read together 
to prevent conflict on material points 
if such reconciliation is possible 
Cal.—Hotallng v. Ilotallng, 224 P. 
465. 193 C 368, 66 A T. R. 73-1. 

De Mirjian v. Ideal Heating 
Corp, 246 P3d 61, 113 O.A.2d 261. 

33.15 Minn —Fruen v. Fruen, 37 N. 

W 2d 417, 228 Minn. 391. 

Xssnes, allegations, and evidence 

(1) Findings of fact by trial court 
should be viewed In the light of Is¬ 
sues pr(^senled and allegations of 
complaint, 

S D —Sandbo v Sandbo, 290 N.W. 
324, 67 S.D. 15.6 

(2) The findings, when challenged 
for alleged Insufficiency of the evi¬ 
dence to support them, must be read 
in the light of the evidence and the 
Issues tried before the court. 

Utah.—Jensen v. Logan City, 83 P. 

2d 311, 96 Utah 63, affirmed 88 P. 
2d 469. 96 Utah 522. 

34. Cal—Neher v. Kauffman. 242 
P. 713, 197 C. 674—Stromerson v. 
Averin, 141 P.2d 732, 22 C 2d 808 

Daniels v. Daniels, 300 P.2d 335, 
143 C.A.2d 430—Schneider v. Civ¬ 
il Service Commission of Los An¬ 
geles County, 290 P.2d 306, 137 C. 
A.2d 277—Rich v. Crieger, 266 P. 
2d 900, 121 C.A.2d 404—Denbo v. 
SennesB, 262 P.2d 31, 120 C.A.2d 
863—Shelley v. Kofka, 287 P.2d 
984, 107 C.A.2d 827—Lincoln v. 
Averin, 117 P.2d 918, 47 C.A.2d 835 
—Tuck v. Gudnason, 79 P.2d 767, 
2i aA.2d 468—Hartford v. Pacific 


Motor Trucking Co., 60 P.2d 476, 16 
C.A 2d 378—Royal Realty Co. v. 
Harvey Inv. Co., 272 P. 806, 96 C.A. 
362. 

N.M.—Hogan v. City of Hot Springs, 
269 P.2d 1102, 68 N.M. 220—In re 
Toed, 112 P2d 616, 46 N.M. 133. 
Ohio.—Kennard v. Home Storage & 
Van Co., App., 82 N.E.2d 06. 

Tex —Cook v. Mann. Com.App , 40 S. 
W.2d 72. 

34.6 Cal.—Randall v. Hunter, 6 P. 
331, 66 C 512 

Sollg Cahn, Inc., v Alschuler, 
133 P2d 671. 66 C A 2d 876, follow¬ 
ed In 133 P.2d 673, 66 C.A.2d 941. 

35. N.Y —Pangburn v. Bulck Motor 
Co., 105 N.E. 423, 211 N.Y. 228. 

Manzo v Manzo, 146 N.Y.S.2d 
688, 1 A.D 2d 678—Plrman v. Kurtz, 
45 N.Y S 2d 608, 267 App.Div. 268 
—Cassino v. Yacevlch, 27 N.Y S.2d 
96, 261 App.Div. 686—Woodside 

Station Corp v. Brleger, 23 N.Y.S. 
2d 901, 260 App.Div. 1009—Bonham 
v ("(le. 292 N.Y.S 423, 249 App Div. 
428, affirmed 12 N.E.2d 666, 276 N. 
Y. 640—Kuhs V. Flower City Tis¬ 
sue Mills Co, 179 N.Y.S. 930, 190 
App Dlv. 928—Oline v. Kingsbury, 
168 NY.S. 766, 181 App.Div. 348. 
Ohio—Kennard v. Home Storage & 
Van Co., App, 82 N.E.2d 96. 

4 C.J. p 780 note 97. 

tntimate and probative facts 

(1) Where, on appeal on Judgment 
roll alone, ultimate facts are found 
which are sufficient In themselves 
to support Judgment entered, more 
fact that court also makes findings, 
in which probative facts are incor¬ 
porated indicating that ultimate 
facts are not sufficiently proved, re¬ 
quires that probative facts set forth 
in findings must be disregarded. 

Cal.—Kompf v. Morrison, 166 P.2d 

360, 73 C.A.2d 284—Lamanet v. 
Laraanet, 68 P.2d 1195, 18 C.A.2d 
402. 

(2) Generally, on a clerk’s tran¬ 
script appeal, findings on probative 
facts where they do not preclude the 
possibility of existence of other evi¬ 
dence to support ultimate facts do 
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not limit or modify findings of ulti¬ 
mate facts. 

Cal.—Kompf v. Morrison, 166 P.2d 
360. 73 CA.2d 284. 

(3) Under this rule, a finding of 
ownership is a finding of an ulti¬ 
mate fact and not a conclusion of 
law, although under particular cir¬ 
cumstances it may be a conclusion 
of law. 

Cal.—Kompf v. Morrison, supra. 

(4) Presumption that evidence sus¬ 
tains findings does not apply where 
It appears clearly that court has 
made specific findings as to facts in 
issue and also a finding of ultimate 
fact based solely on probative facts 
found, and such probative facts must 
be regarded as a determination of 
all questions of fact to \vhlch evi¬ 
dence relates, and finding of ultimate 
fact must be regarded merely as a 
deduction which trial court made 
from facts established by specific 
findings. 

Cal.—In re Hanson’s Estate, 205 P.2d 
686, 91 C.A.2d 610. 

(6) Where appeal was taken on 
Judgment roll alone, and finding of 
ultimate fact for defendant was based 
on, and adduced from, findings of 
probative facts, which did not Justi¬ 
fy ultimate fact found, probative 
facts wore controlling and Judgment 
was unsupported. 

Cal—Noble v. Beach, 130 P 2d 426, 
21 C.2d 91. 

(6) Where trial court specifically 
found that knowledge of owner of 
user of land and waters of spring by 
plaintiffs and olhcrs had existed for 
only three years before action was 
filed, such finding negatived general 
finding of prescriptive right, which 
could not be pieced out by presump¬ 
tion In support of conclusion by trial 
court, on appeal on Judgment roll 
alone. 

Cal.—Hitchcock v. Lovelace, 119 P.2d 
161, 47 C.A.2d 818. 

35.5 Tex.—Anderson v. Geraghty, 
Clv.App., 212 S.W.2d 972. 

38. Cal.—Garland v. Smith, 21 P.2d 
688, 181 CJL 617. 



I ISeS APPEAL & ERROR 

on appeal, will indulge in presumptions favorable 
to the report and findings of a master, referee, audi¬ 
tor, commissioner, or a like official but it will in¬ 
dulge in presumptions in favor of the judicial action 
of the lower court and against the report and the 
findings in case of conflict between them, as where 


6 C.J.S. 

the findings of the trial court and referee are vari¬ 
ant,** or where the lower court set aside the report 
of the referee.** 

A reviewing court will generally assume the truth 
of facts found by such an official,^* and cannot pre- 


Colo.—^Wiarton v. Wlgton, 216 P. 1066, 
73 Colo. 387. 

N.Y.—Meyer v. Lathrop, 78 N.Y. 
816. 

4 C.J. p 780 note 99. 

87. Ala.—Clark v. Whitfield. 119 So. 
631, 218 Ala. 693—Cone v. Bar- 
ganier, 118 So. 842, 218 Ala. 292— 
Dent V. Foy, 107 So. 210, 214 Ala. 
243. 

Ark.—^Donaghey v. Lincoln. 287 S. 
W. 407, 171 Ark. 1042. 

Cal.—First Nat. Dank v. Stansbury. 
6 P 2d 13. 118 C.A. 80. 

Oa.—Christian v. Bremer, 34 S.E.2d 
40, 199 Ga. 285—Murray County 
V. Pickering, 31 S E.2d 722, 198 Ga. 
864—Barber v. Southern Service 
Corp.. 186 S.E. 93. 182 Ga. 124. 

Idaho—Oorpaa Juris cited in In re 
Burns, 40 P.2d 105, 113, 66 Idaho 
190 

Ill.—See Pleimllng v. Perry Pipe Co., 
206 Ill.App. 623. 

Mass —Macera v. Mancini, 99 N.E 2d 
869, 327 Mass. 616—Norton v. Chl- 
oda, 68 NE2d 828, 317 Mass. 446 
—Lewis V. Conrad & Co., 42 N E 
2d 732, 311 Mass. 641—Dyer v. Si- 
ano, 11 N E.2d 451. 298 Mass. 537 
—Geguzis V. Brockton Standard 
Shoe Co., 197 N E. 51. 291 Mass 
368—Tracey v. Osborne, 114 N.E 
959, 226 Mass. 25 

Mich.—Crawford v. Osmun, 61 N.W. 
356. 90 Mich. 77. 

Mo.—Fuhler v. Gohman & Levine 
Const. Co., 142 S.W.2d 482, 346 Mo. 
688 . 

N.H.—Hope Shoe Co v. Advance 
Wood Heel Co., 196 A. 669, 89 N.H 
178. 

N.C.—Thomas H. Briggs & Sons v. 
Allen. 176 S.E. 838. 207 N C. 10. 

Okl.—Coyle v. Stahl, 142 P. 389, 42 
Okl. 651. 

Pa.—Hoffman v. Kline, 160 A. 889, 
300 Pa. 485. 

Ve.—Maddux v. Buchanan, 92 S.E. 
830, 121 Va. 102. 

4 C.J. p 780 note 1—60 C.J. p 1131 
note 96. 

Finding or report of referee, master, 
commissioner, auditor, or register 
given same force as verdict of 
jury see infra S 1606. 

Presumption in favor of ruling of 
lower court as inapplicable where 
testimony is taken before commis¬ 
sioner, and not in open court, see 
supra 8 1664 (1). 

OottmissioiLer 

(1) A commissioner's report upon 

question of fact confirmed by trial 

court is presumably correct. 


N.M.—Sandoval v, Sandoval, 294 P. 
2d 278, 61 N.M. 88. 

Va.—Maddux v. Buchanan. 92 S.E. 
880, 121 Va. 102. 

(2) Where there Is no material 
conflict in testimony taken before a 
commissioner and the issues are 
matters of law. the commissioner's 
report and order confirming it are 
presumed to be right. 

Va.—Boston v. Shackelford, 175 S.E. 
626, 162 Va. 733. 

(3) Presumption of oral evidence 
given in open court before the trial 
Judge does not obtain or support the 
correctness of the decree rendered by 
commissioners under a bill in the 
nature of an Interpleader. 

Ala.—Phillips V Sipsey Coal Mining 
Co.. 118 So. 613, 218 Ala. 296. 

Master 

On appeal, a presumption is in¬ 
dulged in favor of the master’s re¬ 
port; and a master’s report based* 
on oral evidence carries all reason¬ 
able presumptions in its favor. 

Ala—Clark v. Whitfield, 119 So. 631, 
218 Ala. 693. 

Fla.—Mahan v. Mahan, 88 So.2d 646. 

Beferee 

In the absence of a contrary show¬ 
ing, the appellate court must assume 
that discounts allowed defendant by 
the referee stating the account were 
proper. 

Cal.—First Nat. Bank v. Stansbury, 
6 P.2d 13, 118 C.A. 80. 

Bsglstsr 

(1) A register's finding of fact Is 
presumptively correct. 

Ala.—Selman v. Bryant, 72 So. 2d 
704, 261 Ala. 63—Jones v. Wright. 
70 So.2d 792, 260 Ala. 486—Fricke 
V. City of Guntersville, 69 So.2d 
690, 267 Ala 442—Bain v. Howell, 
41 So.2d 688, 262 Ala. 468—Camp¬ 
bell V. Campbell, 41 So.2d 185, 252 
Ala. 487—Gavin v. Hughes, 30 So 
2d 246, 249 Ala. 126—Sumner v. 
Caldwell. 12 So.2d 391, 244 Ala. 
149—McWilliams v. McWilliams, 
112 So. 318, 216 Ala. 16. 

(2) All reasonable presumptions 
are indulged to support a register’s 
rulings on facts. 

Ala.—Willingham v. Lankford, 72 So 
2d 411, 260 Ala. 681—Jones v. 

Wright, 70 So.2d 792, 260 Ala. 485 
—Fricke v. City of Guntersville, 
48 So.2d 420, 254 Ala. 370—McCol¬ 
lum V. McCollum, 119 So. 232, 218 
Ala. 600. 

(3) A register's finding as to a 
reasonable attorneys’ fee will be pre¬ 
sumed to be correct, 
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Ala.—^Dent v. Foy, 207 So. 210, 214 
Ala. 243. 

(4) Where there was evidence, 
much of it delivered ore tenus be¬ 
fore the register, all reasonable pre¬ 
sumptions must be Indulged in favor 
of the register’s report. 

Ala.—McKleroy v. Musgrove, 84 So. 
280, 203 Ala. 603. 

(6) The rule that the presump¬ 
tions on appeal are in favor of the 
finding of the register on questions 
of fact, when the witnesses were 
orally examined before him, loses 
much of its force when the evidence 
was merely that concerning the opin¬ 
ion of the witnesses as to the value 
of property. 

Ala —Grief Bros. Cooperage Corp. 
V. Stacey. 58 So.2d 122, 257 Ala. 196 
—Van Heuvel v. Long, 76 So. 339, 
200 Ala. 27. 

Testimony In writing 
Where the register or a like official 
has acted solely on written deposi¬ 
tions, the report of the register is 
not entitled to the same presump¬ 
tion of correctness as where the reg¬ 
ister acts on oral testimony. 

Ala—Hanson v. Luther, 166 So. 771, 
229 Ala. 256. 

38. Mass.—Lewis v. Conrad & Co, 

42 NE2d 732, 311 Mass 641— 

Knapp V. Amero, 11 N.E.2d 467, 
298 Mass. 517. 

Mo.—Williams v. Chicago, etc., R. 

Co., 64 SW. 689, 153 Mo. 487. 
Okl.—Tribal Dev. Co. v. Roff, 126 P. 
1124, 36 Okl. 74. 

39. Colo.—Davis v. Wright, 136 P. 
1066, 65 Colo. 601. 

Ill—Kilpatrick v. Schmitt, 24 N.E. 

2d 224, 303 Ill App 15 
Kan.—Day v. Harris, 23 Kan. 216— 
Owen V. Owen, 9 Kan. 91. 

Mo—Link V. Hathway, 127 S.W. 913, 
143 Mo.App. 602. 

4t0. Ill.—Live Stock Exchange v. 
State Bank of Roseville, 249 111. 
App. 44—Clarke v. Taylor, 190 III. 
App. 33. 

Mass.—Kalin v. Cronlg, 103 N.E.2d 
223, 328 Mass. 206—Busteed v. 

Cambridge Sav. Bank. 26 N.E.2d 
983, 306 Mass. 9—DeBoer v. An¬ 
thony, 16 N.E.2d 260, 300 Mass. 
403. 

N.C.—Thomas H. Briggs & Sons v. 

Allen. 175 S.E. 838, 207 N.C. 10. 
Okl.—Coyle v. Stahl, 142 P. 389, 42 
Okl. 661 

S C —McChesney v. Smith, 89 S.E. 

639, 105 S.C. 171. 

I Abaenoe of axcoptioa 

A referee’s finding, to which there 



5 C.J.S. 

sume a fact in direct conflict with his approved find- 
ings.^1 

Nothing to the contrary appearing, it will be pre¬ 
sumed that the report was filed^^ at the proper 
time,that the master, register, or referee found 
all the facts necessary to support his ultimate find¬ 
ings'^ and the judgment rendered,and that, in 
making up his report or findings, he considered all 
the competent evidence admitted,^® and did not con¬ 
sider other than competent evidence^or give evi¬ 
dence, admissible for one purpose only, greater con¬ 
sideration than that to which it was entitled.^® 
Where, however, the right of exception as to mat¬ 
ters of law was reserved and the referee received 
inadmissible testimony, there is no presumption that 
he decided the case on only as much of the testimony 
as was legally admissible.^®*® 


APPEAL & ERROR § 15S5 

Sufficiency of evidence to support findings or re¬ 
port, The presumption is in favor of the sufficiency 
of the evidence to support the findings or report,^* 
especially where the evidence is not in the record,®^ 
where the evidence is conflicting,®^ or where no ex¬ 
ception on this ground was taken.®^ The testimony 
will be viewed in the light most favorable to the 
prevailing party.®® 

Burden of showing error. The party appealing 
from the report must point out the imperative 
error making it obligatory on the judge to reverse 
the findings of the referee's report;®®-® and the 
burden of showing that the report is not justified 
by the evidence is on appellant.®^ 

Absence of findings by court. Where, after the 
report of a referee, the trial court did not make 


was no exception, that the bank was 
the owner of the building on which 
a lien was sought to be enforced, 
was assumed to be true on appeal. 
N.C —Thomas H. Briggs & Sons v. 

Allen. 176 S E. 838, 207 N.C. 10. 
Weight of evidence 

Where appellant fails to make it 
appear that the findings of the ref¬ 
eree are against the greater weight 
of the evidence, the facts found will 
be accepted as true 
S.C.—McChesney v. Smith, 89 S.B 
639, 105 S.C. 171. 

Where nothing is hronght up hut 
the report of the referee and the 
court's Judgment thereon, the ref¬ 
eree's findings will be accepted as 
true. 

Okl—Coyle v. Stahl, 142 P. 389, 42 
Okl. 651. 

41. Ind —Doak-Riddle-Hamilton Co 
V. Raabe, 114 NE 415, 63 Ind App 
250 

Mass —DeBoer v. Anthony, 16 N.E 2d 
260. 300 Mass. 403. 

42. Ill.—Merrill v. Merrill, 187 Ill. 
App. 689. 

43. Idaho —Montandon v. Walker, 9 
P. 608, 2 Idaho (Ilasb ) 165. 

Neb.—Brown v. Williams, 61 NW. 
851, 34 Neb. 376. 

44 . Mass.—Hanlfln v. C. & R Const. 
Co.. 48 NE.2d 913, 313 Mass 651 
—Doblas v. Faldyn, 179 N.E. 219, 
278 Mass. 52. 

45. Ala.—Phelan v. Tomlin, 61 So 
382, 164 Ala. 383. 

N.T.—Petrie v. Hamilton College, 63 
N.E. 216, 168 N.Y. 468. 

4 C.J. p 780 note 5. 

46. Ala.—O'Kelley V. Clark, 63 So. 
948, 184 Ala. 391. 

Mo.—Lee v. Dunn, 29 Mo.App. 467. 

47. Ill.—Champion v. McCarthy, 81 
N.E 808, 228 Ill. 87, 11 L.RA.,N. 
B; 1062, 10 Ann.Cas. 617. 


Mass.—Ryder v. Town of Lexing¬ 
ton, 21 N.E.2d 382, 303 Mass. 281. 

4 C.J. p 780 note 7. 

48. Vt.—Lynch v. Murray, 83 A. 
746, 86 Vt. 1. 

48.5 Me.—^Llpman Bros. v. Hartford 
Acc. & Indem. Co., 100 A.2d 246. 
149 Me. 199. 

49. Cal.—Semi-Tropic Spiritualists’ 
Assoc. V. Johnson, 126 P. 488, 163 
C 639. 

Huntoon v. Hurley, 290 P.2d 14, 
137 C A2d 33. 

Mass.—Knapp v. Amero, 11 N.E.2d 
467, 298 Mass. 617—Southbrldge 

Sav. Bank v. Mason, 18 N.E. 406, 
147 Mass. 600, 1 L.R.A. 350. 

50. Ariz.—Palmer v. Kelly, 97 P.2d 
209, 64 Ariz. 466. 

Cal.—Vaughan v. Caldwell, 263 P. 
929, 200 C. 673. 

Ill,—Svalina v. Saravana, 173 NE 
281, 341 III. 236, 87 A.L.R. 821 
Seo Sund.qtrom v. Weinrlch, 207 
111 App 313 

Ind —Doak-RiddI e-Hamilton Co. v. 
Raabe, 114 N.E. 416, 63 Ind App 
250 

Mass —Briggs v. Merchants Nat. 
Bank of Boston, 81 N E 2d 827, 323 
Maas 261—Porter v Spring, 145 
N E 62, 260 Mass. 83—Federal 

Trust Co, V, Bristol County St 
Ry Co., 105 N.E 1064, 218 Mass 
367. 

Okl —Mathews v. Austin, 249 P. 299, 
119 Okl. 173 

5 C.—Fischer v. Bennett, 26 S.E.2d 
746, 202 8 C. 634. 

4 C.J. p 780 note 10. 

51. U.S.—Callaghan v. Myers, Ill.. 
9 S.Ct. 177, 128 U.S. 617, 32 L.Ed. 
647. 

Ala—Winter v. Banks, 72 Ala. 409 
—Mahone v. Williams, 39 Ala. 202. 
Maas—Stlmpson v. Green, 13 Allen 
I 326. 


58. U.S.—General Fire Extinguisher 
Co. V. Lamar, Ga., 141 F. 363, 72 
C.C.A. 601. 

W.Va.—Shenandoah Valley Nat. Bank 
V. Shirley. 26 W.Va. 663. 

53. Me—Roux v. Lawand, 160 A. 
756, 131 Me. 216. 

Mo —Hancock v. State Highway 
Commission, 149 S.W.2d 823, 347 
Mo. 944. 

53.5 S.C.—Mitchum v. Mltchum, 190 
S.E. 104, 183 SC. 76. 

54. Ala.—Campbell v. Campbell, 41 
So.2d 186, 252 Ala. 487—Gavin v. 
Hughes, 30 So.2d 246, 249 Ala. 126 
—Sumner v. Caldwell, 12 So.2d 
391, 244 Ala 149—Hale v. Cox, 200 
So. 772, 240 Ala. 622—O’Rear v, 
O'Renr, 160 So 602, 227 Ala. 403. 

Cal—Brodio v Barnes, 132 P.2d 695, 
66 C A 2d 316. 

Fla—Howard v. Goodspeed. 135 So. 
294, 101 Fla 699 

Ga.—Christian v Bremer, 34 S.E.2d 
40, 199 Ga. 286—Murray County v. 
Pickering, 31 S.E 2d 722, 198 Ga. 
354—Barber v. Southern Service 
Corp, 185 SE. 93, 182 Ga. 124. 

S.C—Stone v. School DIst. No. 17 of 
Greenville County, 159 S E. 636, 
161 SC 249—Farrow v. First Nat. 
Co., 155 S.E. 736, 168 S.C. 435— 
Loomis V. Verenes, 139 S.E. 393, 141 
SC. 145, 55 A.LR. 677—Miles v. 
Felkel, 137 S E. 329, 139 S.C. 96— 
Temple v. Montgomery, 163 S.B. 
640, 167 S.C. 85 

Va.—First Nat. Bank v. Weinberg, 
182 SE. 250, 165 Va. 433. 

4 C.J. p 780 note 13—47 C.J. p 1270 
note 20 [b]. 

Baising donht 

The party attacking the sufficiency 
of evidence to support the commis¬ 
sioner's finding, approved by the 
court below, has the burden of show¬ 
ing error, the mere raising of doubt 
being insufficient. 

Va—First Nat. Bank v, Weinberg, 
supra.. 
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findii^ of fact, it will be presumed that it adopted 
the findings of the referee.^ 

Presumptions arising under circumstances of par¬ 
ticular case. Under the circumstances of some cases, 
it has been presumed, on appeal, that certain docu¬ 
mentary evidence was returned with the report by 
the master to the court that in the absence of ex¬ 
press findings of particular facts, referees found 
for plaintiff on all fact issues necessarily in- 
volved;^®-® that a report should be treated as an 
agreed statement that preliminary matters were 
disposed of adversely to plaintiff;^® that the in¬ 
quiry was confined to the cause of action, and that 
the decision was based thereon that exceptions 
to the report were filed that the trial court acted 
properly in overruling exceptions to the report;®® 
and that an error apparent on the face of the orig¬ 
inal report was corrected by a second report to 
which no exception was taken.®^ 

Facts not found in a report will not be assumed 
in the absence of a proper basis for implication 
thereof.®^ 

Adaptation of pleadings. It has been held that, 
when a case is referred, on review the pleadings will 
be treated as adapted to the facts found, provided 
no new cause of action is brought in.®® 


5 C.J.S. 

§ 1566. —— Ccmclusioas of Law. 

In the ebtence of the conclutlont of law, It will be 
presumed, on appeal, that the conclusions of the lower 
court on every necessary Issue supported the Judgment; 
and the reviewing court will generally presume the cor¬ 
rectness of the conclusions of law. 

In the absence of the conclusions of law, it will 
be presumed, on appeal, that the conclusions of the 
lower court on every necessary issue supported the 
judgment,®®*®® 

It has been held that the presumption in favor of 
the judgment and findings of fact does not apply in 
support of conclusions of law,®* at least as to a 
conclusion of law drawn from undisputed evi¬ 
dence;®**® and the correctness of the legal con¬ 
clusions on which the judgment rests may be tested 
by the fads stated as their basis.®*'^® Further¬ 
more, it has been held that the rule that the evi¬ 
dence and findings will be reviewed in the light most 
favorable to the determination of the trial court 
does not apply to the interpretation of the langtiage 
or legal effect of documents, or to the application 
of principles of law, but only to questions of 
fact.®**i® 

As a general rule, however, it will be presumed 
that the trial court duly applied correct legal prin¬ 
ciples,®® and found in its conclusions of law every 


65. N C —Greer v. Board of Com'rs 
of Wataufira County. 135 S.E 862, 
192 N C. 714. 

4 C.J. p 780 note 14. 

66. Ill—Clark v. Weber. 167 Ill. 
App. 607. 

66.5 Me.—Bernstein v. Metropolitan 
Life Ins. Co. of New York, 34 A. 
2d 682, 139 Me. 388. 

67. Mass.—Manning v. Woodlawn 
Cemetery Corporation, 131 N.E 287, 
230 Mass. 5. 

68. Mass.—Fairbanks v. Newhall, 
111 NE. 385. 222 Mass. 598. 

68.5 Me.—Kennebunk, Kennebunk- 
port and Wells Water Dist. v. 
Maine Turnpike Authority, 71 A. 
2d 620, 145 Me. 86. 

69. Ill.—Merrill v. Merrill, 187 Ill. 
App. 689. 

4 C.J. p 780 note 16. 

60. Ky.—^Dupoyster v. Ft. Jefferson 
Impr. Co., 89 S W. 609, 121 Ky. 
618. 28 Ky.L. 604. 

Smith V. Warth, 6 Ky.Op. 269. 

61. W.Va.—Shenandoah Valley Nat. 
Bank v. Shirley, 26 W.Va. 663. 

62. Mass.—^Foster v. Bowen, 41 N.E. 
2d 181, 311 Mass. 869—Saxeney v. 
Fanis, 181 N.E. 831, 289 Mass. 207. 

63. Vt.—Soulla V. Stratton, 181 A. 
610, 99 Vt. 304—McDonald v. Place, 
90 A. 948, 88 Vt. 80—Van Dyke v. 
Grand Trunk Ry. Co. of Canada, 78 


A. 068, 84 Vt. 212, Ann.Cas.l913A 
640. 

63.50 Arlz,—Roberts v. Spray, 223 
P.2d 808, 71 Arlz. 60. 

Cal.—^In re Rule's Estate, 162 P.2d 
1003, 26 C.2d 1, 166 A.L.R. 1319. 

Korry of Cal. v. Lefkowitz, 280 
P.2d 910, 131 C.A2d 389—First 

Nat. Trust & Sav. Bank of San 
Diego V. Cerveny, 208 P.2d 1018, 
93 C.A.2d 266. 

Ohio,—L. Sonneborn Sons, Inc. v, 
Follmer, App., 70 N E 2d 497— 
Hudson V. Hoster, App, 47 N.E 2d 
996. 

No findings filed. 

Findings not being filed by the 
trial Judge, every presumption is to 
be Indulged in favor of the correct¬ 
ness of his legal conclusions. 

Tex.—Senrey v. Bailey & Guest, Civ. 

App., 263 SW. 630. 

64. Ala.—Brown v. Oldham, 81 So. 
2d 331, 263 Ala. 76—Huffstutler v. 
Edge, 47 So.2d 197, 264 Ala. 102— 
Robert G. Lassiter & Co. v. Nixon, 
119 So. 17, 218 Ala. 484. 

64dS Fla—Rich v. Hunter, 8 Bo.2d 
393, 147 Fla. 724. 

Tex.—^Funk v. Walker, Civ.App., 241 
S.W. 720. 

64.10 Tex.—Cumby Light & Tele¬ 
phone Co. V. Plerce-Fordyce Oil 
Ass'n, Clv.App., 194 SW. 170. 
Doubts as to oonstmotion of law 
Where the equities are most 
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Strongly with the defendant In er¬ 
ror, all doubts as to the construction 
of law arising out of the situation 
should be resolved In his favor. 

Tex.—Smith v. Tlpps, Com.App., 229 
S.W. 307. 

64.16 Utah.—Ellerbeck v. Haws, 265 
P.2d 404, 1 Utah 2d 229. 
Interpretation of ordinance 

Where trial court did not express¬ 
ly rule on legal question whether 
defendant's use of premises violated 
zoning ordinance, but only interpreta¬ 
tion of such ordinance was present¬ 
ed, appellate court was not circum¬ 
scribed by any presumption as to 
trial court’s views of the matter. 
Ariz—Kubby v. Hammond, 198 P.2d 
134, 68 Arlz. 17. 

65. Ariz—Morgan T. Krook, 283 P. 
287, 36 Ariz. 133. 

Cal.—Grinin v. Jacobsen, 61 P.2d 
360, 17 C.A.2d 68—Mayr v. Gold¬ 
schmidt. 218 P. 621, 63 C.A. 381. 
Colo.—Drumright v. Goldberg, 19 P. 

2d 764, 92 Colo. 271. 

Fla.—Helie v. Wlckersham, 137 So. 
226, 103 FU. 264. 

Mass.—Sarkesian v. Cedric Chase 
Photographic Laboratories, 87 N, 
E.2d 746. 824 Masa 620, 12 A.L.R. 
2d 899—Genard v. Hosmer, 189 N. 
E. 46, 286 Mass. 259, 91 A.LR. 643 
—Shapiro v. Goldman, 148 N.E. 
217, 208 Mass. 60—Old Colony 

Trust Co. v. Spaulding, 146 N.E. 
, 927, 250 Masa 400. 
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Special thing necessary to sustain its general findings 
and conclusions.^^ Where no propositions or decla¬ 
ration of law in the nature of an instruction were 
made by the lower court or requested by either par¬ 
ty, it must be presumed that the trial court applied 
correct principles of law to the facts.®*^ 

Sufficiency of findings to support conclusions. In 


reviewing the sufficiency of the findings to support 
^e conclusions of law, the court will construe 
the findings so as to support the judgment,®* 
and will assume that the trial court adopted that 
view of the evidence supporting its conclusion of 
law,®® and ordinarily it will be presumed that the 
facts found or evidence warranted the conclusions 
and judgment.7® 


Miss. —Neal v. Newburger Co., 123 
So. 861, 164 Miss. 691. 

Ohio.—Scovanner v. Toelke, 163 N 
E. 498. 119 Ohio St. 266. 

Altman Furniture Co v. Scarso, 
App., 122 N.E 2d 299—Cleveland 
Ry. Co. V. McManus. App., 32 N.E. 
2d 66—Barnes v. Butler County 
Lumber Co., 176 N.E. 103, 38 Ohio 
App. 446. 

Tenn.—Williamson Bros. v. Daniel, 
110 S.W.2d 1028, 21 Tenn.App. 346 
Oonolnaiveaesfl of presnuptlon 
Where a Jury was waived and no 
specific error of law Is called to the 
attention of the appellate court, It 
will be conclusively presumed that 
the trial court as Judge of both fact 
and law correctly applied legal prin¬ 
ciples to facts In evidence. 

Colo.—Drum right v. Goldberg, 19 P. 

2d 764, 92 Colo. 271. 

Oonstniotion of oontraot 
The presumption Is In favor of the 
correctness of the trial court’s rul¬ 
ing construing a contract. 

Fla.—Clark v Clark, 79 So 2d 426— 
Helle V. Wickersham, 137 So 226, 
103 Fla. 264. 

Distrihatlon of property 

The supreme court should resolve 
doubt regarding the correctness of a 
decision distributing community 
property in favor of the decree. 

Ariz—^Ammcrman v. Crozler, 291 P. 
996, 37 Ariz 181. 

Erroneons first ImpressloiL 

(1) The presumption exists on ap¬ 
peal that the trial court ascertain¬ 
ed the correct legal principles before 
rendering Judgment, and was not 
governed by a first erroneous im¬ 
pression. 

Ariz.—^Morgan v. Krook, 283 P. 287, 
36 Ariz. 133. 

(2) In an action against a copart¬ 
nership on contracts of guaranty, 
tried by a court without a Jury, in 
which the court made certain state¬ 
ments in ruling on admissibility of 
certain evidence, indicating that the 
burden of proof as to authority of 
partner to bind the copartnership 
was on the defendants, the court on 
appeal will assume that the trial 
court beoame enlightened on the sub¬ 
ject before the case was finally de¬ 
cided. 

Cal.—^Mayr v. Gtoldschmidt, 218 P. 
681, 63 aA. 881. 

JPrssiunptloB of oorreot theory 
The appellate oourt could assume 


that the chancellor decided the case 
on any correct theory Justified by 
the record, but could not assume 
that he decided the case on an erro¬ 
neous theory. 

Mo.—Phillips V. Alford, App., 90 S. 
W.2d 1060. 

Boles as to oootrlhotory negUgeaoe 

In an action by an Infant for in¬ 
juries where the court trying case 
without a Jury found against the In¬ 
fant, it will be presumed on appeal 
that the court applied the correct rule 
of law as to contributory negligence. 
Cal.—Todd v. Orcutt, 183 P. 963, 42 
CA. 687. 

Where no settled case 

In the absence of a settled case, 
findings of fact, conclusions of law, 
and Judgment of strict foreclosure 
of the contract for a deed and deter¬ 
mining that the vendor shall retain 
payments and liquidated damages for 
rental value pursuant to an express 
contract stipulation, and that the 
vendor shall receive one half of the 
grain produced during the year of 
litigation, were not erroneous. 

ND—Ryan v. Bremsoth, 186 N.W. 

818, 48 N.D. 710. 

Zn Fennsylvanis 

(1) The rule of the text has been 
applied. 

Pa,—In re Baughman’s Estate, 126 
A 68, 281 Pa. 23. 

(2) However, it has been stated 
that there is no presumption that 
the application of legal principles 
to facts found is correct. 

Pa.—In re Kaufmann's Estate, 127 
A. 133, 281 Pa. 619. 

66. Okl —Magna Oil & Refining Co. 
V. Cameron Refining Co., 238 P. 
413, 111 Okl. 89. 

Fresnmptlon a* to oontents 

The trial Judge is presumed to 
have placed among the findings of 
fact those facts which he intended 
to find, and to have included in his 
findings of law only the legal conclu¬ 
sions which he drew therefrom. 

N.Y.—Devine v. Kurtz, 173 N.Y.S. 
780, 186 App.Div. 679. 

67. Ark.—Briant v. Carl-Lee Bros., 
249 S.W. 677, 168 Ark. 62—Thomp¬ 
son V. Sides, 197 S.W. 700, 130 Ark. 
692. 

Ill.—See E. Bucher Packing Co. v. 

McAllister, 202 Ill.App. 602. 

Mo.—^Emerson v. Treadway, App., 
170 S.W.2d 614—Interstate Securi- 
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* ties Co. V. Barton, 163 S.W.2d 898. 
236 Mo.App. 325—Klrschbaum v. 
Northwestern Petroleum 8t Refin¬ 
ing Co., App., 237 S.W. 647--Kan¬ 
sas City Breweries Co. v. Teter, 
App., 194 S.W. 782—Paine v. O’Don¬ 
nell, 178 S.W. 878, 191 Mo.App. 
300. 

4 C.J. p 667 note 37 Tf], P 668 notes 
88, 89, p 781 note 21. 

XastmotloBL regarded as deolaratloa 
of law 

Whore the Judgment showed that 
the case was submitted to the trial 
court, and a Jury wns waived, but 
the court nevertheless gave an in¬ 
struction to the Jury directing a ver¬ 
dict for the defendants, the Instruc¬ 
tion would on appeal be treated as a 
declaration of law. 

Mo.—Manning v. Randolph, App., 262 
SW. 439. 

68. Cal.—Spotton v. Dyer, 184 P. 
23, 42 C.A. 685. 

On appeal from an order denying 
motion to vacate Judgment on the 

ground that the conclusions of law 
are not supported bv findings under 
the statute, the findings are to be 
construed most strongly In favor of 
respondent, and any uncertainty is 
to be resolved against appellant in 
support of tho Judgment. 

Cal.—Spotton v. Dyer, supra. 

69. Colo.—^Moise Bros Co. v. Jami¬ 
son. 1 P.2d 925, 89 Colo. 278. 

Ind.—^Westfield v General Finance 
Corp., 104 N.E.2d 136, 122 Ind.App. 
232 

Wis—Simon v Lecker, 285 NW. 406, 
231 Wis. 106. 

70. Ala—Taylor v. Hoffman, 163 
So. 339, 231 Ala. 39. 

Ariz—Prlmock v. Wilson, 100 P.2d 
180. 56 Ariz. 192. 

Cal.—Ferl v. Ferl, 287 P.2d 614, 135 
C A 2d 468—Blank v. Olcovlch Shoe 
Corporation, 67 P.2d 376, 20 C.A.2d 
456. 

Tex.—Babcock v. Glover, Cly.App., 
174 S.W. 710. 

Absence of statement of faots 
Where the court files its conclu¬ 
sions of law and fact, such facts 
must be taken as true in the ab¬ 
sence of a statement of facts. 

Tex—Garcia v. Socledad de Obreros, 
Clv.App., 263 S.W. 648. 

Error not assigned to finding 
In an action for a broker’s com¬ 
mission, whert error was assigned 
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The burden of showing error in respect of con¬ 
clusions rests on the party asserting it,^i and where 
he fails clearly to show error in respect of the ap¬ 
plication of law or conclusions the judgment or 
decree will be affirmed.^* 

Refusal of request. Where there is nothing in the 
record to show that the trial court erred in refus¬ 
ing a certain requested declaration of law, the pre¬ 
sumption is that the declaration of law was properly 
refused;"^® and where the requested declaration 
failed to hypothesize all relevant facts in evidence 
it will be presumed that the refusal was based on 
. such failure.'^^ In determining whether the trial 
court erred in refusing a defendant’s requested 
declaration of law, evidence favorable to plaintiff 
must be accepted as true,*^® and in the absence of a 
bill of exceptions it may be assumed that the trial 
court was not aware of a request for conclusions.'^® 

Intimations made hy single justice. In the ab¬ 


sence of requests for rulings, it cannot be inferred 
on review that intimations made by a single justice 
were intended as final rulings of law governing the 
rights of the parties.^^ 

§ 1567. Amount of Recovery 

a. In general 

b. Evidence and burden of showing error 

c. Passion and prejudice 

d. Interest 

c. Punitive or exemplary damages 

f. Decrease and remission of damages 

a. In General 

The court, on appeal, will presume that the amount 
of recovery la correct, that Is, in accord with the evi> 
dence, and that it was arrived at by applying correct 
rules of damages. 

The general presumption, on appeal, is in favor 
of the amount of the recovery that is, the pre- 


to a conclusion of law, but not to a 
finding on which it was based, it will 
be presumed that the facts warrant¬ 
ed the conclusion. 

Tex.—Babcock v. Glover, Clv.App., 
174 S.W. 710. 

Xvideaoe not in reoord 

Where material evidence on a con¬ 
troverted issue is omitted from the 
record, the presumption on appeal 
is that there was evidence sufficient 
to justify the conclusion embodied In 
the decree appealed from. 

Ala—Taylor v. Hoffman, 163 So. 839, 
231 Ala. 89. ^ 

Other evidence presumed 

If the conclusion of the trial court 
is not properly dcducihlc from the 
facts set forth in its findings of 
facts, it will be presumed to have 
been established by other competent 
testimony given on the trial of the 
case, 

Tex—^Woytek v. King, Clv.App., 218 
S.W. 1081. 

Svidenoe to support findings not 
questioned 

In absence of contention that evi¬ 
dence was insufficient to support 
finding of facts, and where such 
facts were sufficient to establish le¬ 
gal right of plaintiffs to maintain 
action, trial court's statement of 
conclusions of law was not open to 
objection based on assumption that 
special finding did not show right of 
action in plaintiffs. 

Ind.—^Mooresville Bldg..' Savings & 
Loan Ass'n v. Thompson, 9 N.E.2d 
101, 212 Ind. 306. 

n. Mont—State v. Dilworth, 268 
P. 246, 80 Mont 102. 

8.C.—Bain v. Rogers, 165 S.E. 619, 
168 S.C. 417—Rivers v. Woods.de 
Nat Bank of Oreenville. 147 S.B. 
661 , 150 S.a 46. 


72. Fla—D’Esterre v. Trust Co. of 
Georgia, 139 So. 146, 103 Fla. 1078. 

Oonstmotioa of bond 

The trial judge’s construction of 
a supersedeas bond will be followed 
unless clearly wrong. 

Fla.—Daubmyre v. Hunter, 144 So. 

408, 106 Fla. 868. 

Oonstructioa of contract 
The trial judge’s construction of a 
written contract must stand, in the 
absence of the appellate court's clear 
conviction that such construction is 
erroneous. 

Fla.—Williams v. Ray, 144 So. 679, 
107 Fla, 327—Helle v. Wickersham, 
137 So. 226, 103 Fla. 254. 

73. Kan.—Rudolph v. Bohnenblust, 
287 P. 260, 130 Kan. 620. 

Mass.—Schrank v. County Sav. Bank, 
9 N.E.2d 659, 298 Mass. 30. 
Mo.-r-Chamberlaln v. Grisham, App., 
229 S.W.2d 14, affirmed 230 S W 2d 
721, 360 Mo. 656—Southern Surety 
Co. V. York, 267 S.W. 44, 218 Mo. 
App. 629. 

4 C.J. p 781 note 19. 

Bequest treated as refused where 
trial judge's disposition thereof does 
not appear. 

Mass.—Ryerson v. Fall River Philan¬ 
thropic Burial Soc., 62 N.E 2d 688, 
315 Mass. 244—Row v. Home Sav. 
Bank, 29 N.E.2d 562, 806 Mass. 
622, 131 A.L.R. 160. 

74. Mo.—Kessler v. Clayes, 126 S.W. 
799, 147 Mo.App. 88. 

75. Mass—Parke v. Morin, 22 N.E. 
2d 603, 804 Mass. 35. 

Mo.—Gregar v. Broadway Auto Laun¬ 
dry, App., 83 S.W.2d 142. 

[ 76. Tex.—Hamilton v. Eiland, Civ. 
I App., 181 S.W. 260. 

77. Mass.—Petition of Hutchings, 
I 122 N.E. 728, 232 Mass. 626. 
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78. Aria.—Ammerman v. Crozier, 291 
P. 995, 37 Ariz. 181—Babbitt Bros. 
Trading Co. v. Steinfeld, 237 P. 
186, 28 Ariz. 403 

Ark.—Smith v. Pettus, 169 SW.2d 
586, 206 Ark 442—Baker v. State, 
for Use and Benefit of Independence 
County, 147 SW.2d 17, 201 Ark 652 
—^Kansas City Fibre Box Co. v. F. 
Burkart Mfg. Co., 44 S W.2d 326, 
184 Ark. 704—^Williamson v. Mitch¬ 
ell Auto Co., 31 S.W.2d 413, 182 
Ark 296—Supreme Life & Casual¬ 
ty Co. V. Wall, 23 SW.2d 261, 180 
Ark. 896—Dabbs v. Kendall, 272 S. 
W. 656, 168 Ark. 1167—Sadler v. 
Campbell, 236 S W. 688, 150 Ark. 
694—Bowman Engineering Co v. 
Arkansas & Missouri Highway 
Dist., 236 S.W. 399, 151 Ark. 47. 

Cal —Crystal Pier Amusement Co. v. 
Cannan, 26 P 2d 839, 219 C. 184, 91 
A L R. 1357—Hollander v. Wilson 
Estate Co., 7 P.2d 177, 214 C 582 
—Hurley v. Behnke, 300 P. 820, 212 
C. 761. 

Khan v. Southern Pac. Co., 282 
P.2d 78, 132 C.A 2d 410—Martter v. 
Byers, 171 P 2d 101, 75 C A 2d 376 
—Cavagnaro v Delmas, 84 P.2d 
274, 29 C.A.2d 852—Masonic Tem¬ 
ple Ass’n of Sacramento v. Stock¬ 
holders Auxiliary Corporation, 19 
P 2d 865, 130 C.A. 234—Herron v. 
Smith Bros., 2 P.2d 1012, 116 C.A. 
618—Harvey v. Aceves, 1 P 2d 1043, 
116 C.A. 333—Wall Estate Co. v. 
Chamberlain Metal Weather Strip 
Co., 276 P. 1059, 98 C.A. 346—Cul- 
linan v. McColgan, 263 P. 363, 87 
C.A. 684—Gandalfo v. Gandalfo, 
226 P. 960, 66 C.A. 726—Lingren 
V. Nicholas, 196 P. 780, 61 CA. 261 
— McNulty V. Lawley, 184 P. 60, 
42 C.A. 747—Liljefelt v. Blum, 166 
P. 384, 33 C.A. 721. 

Gk.— Wilson-Weesner-Wllkinson Co. 



5 C.J.S. APPEAL & ERROR §1567 

sumption is that the amoimt awarded is in accord | with the evidence,*^® and was arrived at by apply- 


V. Collier, 8 S.E.2d 171. 62 Ga.App, 
457. 

Ill.—Erlkson v. Ward, 107 NE 593. 
266 Ill. 259, Ann Cas.l916B 497— 
Doyle V. Jessup. 29 Ill. 460. 

See Federal Rubber Mff? Co. v. 
Plow City Garage, 204 Ill.App. 126. 
Ind—Bryson v. Crown Oil Co., 112 
N.E. 1. 186 Ind 166. 

Klenke v. New York, C. & St. L. 
R. Co., 149 N.E 103, 83 IndApp 
478—Snyder v. Stanley, 133 NE 
612. 77 IndApp. 253. 

Ky.—City of Covington v McKinney, 
92 S.W.2d 1, 263 Ky. 131. 

Minn —Adams v Knudtson, 199 N 
W 817, 160 Minn 264. 

Mo—Brown v Moore, 248 S.W 2d 
663—Wood V. St Louis Public 
Service Co., 228 S W 2d 666, 17 A L 

R. 2d 868—Hemminghaiis v Fergu¬ 
son, 216 S.W 2d 481, 358 Mo. 176. 

Jarrett v. St. Francois County 
Finance Co., App., 186 S.W.2d 865 
—Cheatham v. Chartrau, 176 S W. 
2d 865, 237 Mo App 793—O'Hare 

V. Ju.stin T. Flint Laundry & Dry 
Cleaning Co., App. 170 S.W.2d 95 
—Wllkerson v. Missouri Paclflc R. 
Co , App., 69 S.W 2d 299—State ex 
rel. State Highway Commission of 
Missouri v. Caruthcrs, App, 61 S. 

W. 2d 126, certiorari quashed State 
ex rel State Highway Commission 
V Ilaid, 69 SW2d 1057, 332 Mo 
606—Pulslfer v. City of Albany, 47 

S. W 2d 233, 226 Mo App. 629—Hew¬ 
itt V Duncan’s Estate, 43 S W 2d 
87, 226 Mo App 254—Mock v Amer¬ 
ican Hy. Express Co , App., 296 S. 
W. 866 

NC—Meier v. Miller, 49 S E 2d 396, 
229 NC. 243 

N.y—City of Little Falls v. State, 
190 NYS 807. 198 App Div. 488— 
Charles Meads & Co. v. City of 
New York, 181 N.Y.S. 704, 191 App 
Div. 365 

Pa—Mitchell v Ellmaker, 4 A 2d 
692. 134 Pa Super 583 
Tex.—Sheppard v. Ra.sh, Civ.App , 60 
S.W 2d 499—Continental Mut Fire 
Ins. Co. V. Walles, Civ.App, 20 S 
W 2d 405—U. S Torpedo Co v 
Liner, Civ.App, 300 S W. 641, re¬ 
versed on other grounds Liner v 
U. S Torpedo Co., Com App., 12 S. 
W 2d 652, reheard 16 S.W 2d 619 
—St. Louis Southwestern Ry. Co. 
of Texas v. Denton, Civ App., 288 
S.W. 476—Wright v. Lynskey, Civ. 
App., 286 S W. 665—Landrum v. 
Turney, Civ.App., 239 S W. 366, 
dismissed for want of Jurisdic¬ 
tion-Ward V. Graham, Civ.App, 
224 S.W. 294. error refused—Texas 
Harvester Co. v. Wilson-Whaley 
Co.. Civ.App., 210 S.W. 674, error 
refused—Goodman v W. B. Peck & 
Co.. Civ.App., 192 S.W. 785, error 
refused—Wells v. Keeler, Civ.App., 
173 S.W. 926—Trimble v. Tucker, 
Civ.App.. 168 S.W. 102L 


Utah.—Thompson v. Anderson, 163 
P.2d 666, 107 Utah 831. 

Vt—Butterfield v. Community Light 
& Power Co., 49 A.2d 416, 116 Vt. 
23—Allen v. Moore, 199 A. 257, 109 
Vt. 406. 

Wash.—Lundquist v. Coca Cola Bot¬ 
tling, 264 P.2d 488, 42 Wash.2d 170. 
Wyo.—Jones v. Parker, 278 P. 687, 39 
Wyo. 423 

4 C J. p 781 note 22. 

Appellate oonrt has no duty to 
scan evidence to ascertain the cor¬ 
rectness of the amount of a Judg¬ 
ment. 

Cal.—Martter v. Byers, 171 P.2d 101, 
76 C.A2d 376. 

All presumptions favor the cor¬ 
rectness of the Judgment as to the 
amount of damages 
Cal —Staub v. Muller, 60 P.2d 283, 7 
C.2d 221. 

Thompson v. Swiryn, 213 P 2d 
740, 95 C.A.2d 619—Green v. Stew¬ 
art, 289 P. 940, 106 C.A. 518. 

Attorney's fees 

Cal.—In re Dufllll’s Estate, 206 P. 
42, 188 C 536. 

Mo—Roman v King, App, 268 SW 
414—Richardson Lubricating Co. 
V. Bedell. 237 S.W. 192, 209 Mo 
[ App. 238. 

Tex —Central Texas Ice Co. v. Thom¬ 
as, Civ.App., 29 SW2d 434, affirm¬ 
ed. Com App., 45 S.W.2d 181. 

Eaccesslveness of verdict 

(1) In determining whether a ver¬ 
dict is excessive, the presumption is 
that the jury and Judge acted right¬ 
ly. 

Mo —Page v. Wabash R. Co., App , 
206 S.W.2d 691—Baumhoer v. Mc¬ 
Laughlin, App, 206 S.W.2d 274— 
Cladcr v. City of Neosho, App., 198 
SW.2d 623—Marshall v. St. Louis 
Union Tru.st Co, App., 196 S.W.2d 
435—Wllkerson v. Missouri Pac 
li, Co., App., 69 S.W.2d 299—Kemp 
v. Doe Run Lead Co., App., 67 S.W. 
2d 758 

Utah—Schlatter v. McCarthy, 198 P 
2d 473, 113 Utah 660. 

(2) The presumption Is that an 
excessive verdict resulted from an 
honest mistake and that the Judge 
exercised his discretion soundly in 
sanctioning It. 

Mo.—Mitchell v. Smith, 14 S.W.2d 
46, 223 Mo.App. 463. 

Komlnal damages 

(1) It must be presumed, in sup¬ 
port of a verdict for defendant, if 
the latter was negligent and plaintiff 
entitled to some damages, although 
the injuries were slight and tempo¬ 
rary, that the Jury regarded the 
amount as nominal only and not 
more than the amount paid by de¬ 
fendant for medical treatment of 
plaintiff. 


Cal.—McConnell v. Quinn, 236 P. 200, 
71 C.A. 671. 

(2) Appellate court could not as¬ 
sume that more than nominal dam¬ 
ages had been awarded for medical 
expenses where such damages were 
alleged but the amount of such ex¬ 
penses was not shown. 

Ala—Armour & Co v. Cartledge, 176 
So. 334, 234 Ala. 644. 

Damages presumed assessed to good 
oomit 

If any one of the counts of a com¬ 
plaint is good. It will be presumed 
that damages were assessed as to 
that count, and general verdict will 
be sustained. 

Conn—Sheeler v. City of Waterbury, 
82 A.2d 369, 138 Conn. Ill—Ross 
v. Koenig, 28 A.2d 875, 129 Conn. 
403. 

Bushand and wife 

(1) Presumption was that verdict 
for husband was for general damages 
for husband's personal injuries alone 
to exclusion of special damages for 
expense of treating wife also injured 
in same accident, particularly where 
husband's injuries would sustain ver¬ 
dict for amount awarded and verdict 
for wife would otherwise be exces¬ 
sive under statute to amount of spe¬ 
cial damages allowed husband. 

Cal—Walling v. Kimball. 110 P.2d 

68, 17 C.2d 364. 

(2) Where trial court rendered 
Joint Judgment for gross sum for 
injuries sustained by husband and 
wife in an accident and affirmative¬ 
ly determined that one of items of 
special damages alleged by plaintiffs 
was actually sustained, on appeal, it 
would be assumed In support of 
Judgment that trial court intended 
to find against the plaintiffs on oth¬ 
er items of alleged special damages. 
Cal.—Cavagnaro v. Delmas, 84 P.2d 

274, 29 C A 2d 352. 

No effort to minimise damages 

In determining correctness of Judg¬ 
ment disallowing damages for value 
of an object, appellate court would 
u.ssume that having sued t?D recover 
lull value of such object plaintiff 
made no effort to repair or minimize 
the damages. 

La—Edwards v. Miranne, App., 11 
So 2d 271. 

Computation presumed correct 
Mass.—North Easton Co-op. Bank v. 
MacLean, 16 N.E.2d 241, 800 Mass. 
285. 

79. Ala.—^Ward v, Forbus, 104 So. 
766, 213 Ala. 306. 

Spates V, Campbell, 106 So. 480, 
21 A1a.App. 113. 

Cal.—Sangulnettl v. Sangulnetti, €9 
P 2d 846, 9 C.2d 96, 111 A.L.R. 342 
—Glim:)ro v. Los Angeles Ry. Cor¬ 
poration, 295 P. 41, 211 C. 192. 
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Burr V. Paoiflo Xndemnlty Co., 
1$8 P.Sd 24, 66 C.A.2<1 862-^8- 
■ano V. Roullard, 81 P.8d 218, 27 
C.A.2d 872—^Elsey y. t>omec(i, 299 
P. 794. 114 C.A. 42—SallBbury v. 
Campe-Roee Co., 236 P. 174, 71 C 

A. 688. 

Ind.—^Township of Haddon School of 
Sullivan County v. Willifl, 199 N. 

B. 261, 209 Ind. 856. 

Murray v. Cottrell, 141 N.E. 524, 
80 Ind.App. 521. 

Iowa.—Glatstein v. Grund, 61 N.W. 
2d 162, 248 Iowa 641, 86 A.L.R.2d 
681. 

Minn.—^Malmquist v. Leeds, 71 N.W. 

8d 863, 245 Minn. 130. 
Mi8S.<-Gilllam v. Sykes, 61 So.2d 672, 
216 Miss. 54. 

Mo.—O’Brien v. Vandalia Bus Lines, 

173 S.W.2d 76, 861 Mo. 500—Huhn 
V. Ruprecht, 2 S.W.2d 760. 

Neb.—Gibson v. Koutsky-Brennan* 
Vana Co., 9 N.W.2d 298, 143 Neb. 
826—Stocker v. Stocker, 190 N.W. 
849, 112 Neb. 665, 36 A.L.R. 1068. 
Nev.—Bond v. Thruston, 98 P.2d 343, 
60 Nev. 19, rehearing denied 100 
P.2d 74, 60 Nev. 19. 

N.J.—Thompson v. Petroszello, 187 
A. 835, 6 N.J.Mlsc. 645. 

N.C.—Butler v. Armour Fertilizer 
Works. 142 S.B. 488, 196 N.C. 409 
Ohio.—Bralnard Inv. Co. v. F. H. L. 
Corp., 9 N.B.2d 178, 66 Ohio App. 
127. 

Okl.—Kirkpatrick v. Hollingsworth, 
249 P.2d 484, 207 Okl. 292. 

Pa.—McClemon v. Greenberg, 182 A 
59, 120 Pa.Super. 259. 

S.C,—Southern v. Cudahy Packing 
Co., 169 S.B. 82. 160 S.C. 496. 

Tex.—Dudley Hodgkins Co. v. Grant, 
Civ.App., 261 S.W.2d 229, error re¬ 
fused no reversible error—Lough- 
ry V. Hodges, Civ.App., 216 S.W.2d 
669, error refused no reversible 
error—Sproles Motor Freight Lines 
v. Juge, Civ.App., 123 S.W.2d 919, 
error dismissed, judgment correct 
—^Finck Cigar Co. v. Campbell, Civ. 
App., 114 S.W.2d 348, affirmed 133 
S W.2d 759, 134 Tex. 260. 

Wash.—Cole v. Koch, 38 P.2d 1063, 
180 Wash. 206—Collins v. Nelson, 
191 P. 819, 112 Wash. 71—^Ahlman 
V. Wilson, 174 P. 970, 102 Wash. 
677. 

4 C.J, p 781 note 24. 

OredlbUity of svldenoe 

The fact that the Jury gave a par¬ 
ent a verdict for only one thousand 
dollars for the death of a fifteen year 
old boy does not raise the inference 
that the Jury did not wholly believe 
the testimony of plaintiff's witness¬ 
es, the parent being entitled by law 
to only compensatory damages for 
pecuniary loss. 

Csi.—Bowdoin v. Southern Pac. Co., 

174 P. 664, 178 C. 634. 

Bvlde&os not la rsoord 

Where a surety contract provided 
for payment of attorney’s fees in 
case of default, a finding of the trial 


court as to the amount of a reason¬ 
able attorney's fee will be upheld on 
appeal taken on the Judgment roll 
alone, although attacked as exces¬ 
sive, on the presumption that there 
was evidence of sufficient strength 
to warrant the finding. 

Cal.—Saroni v. Chicago Bonding & 

Surety Co., 196 P. 946, 60 C.A 794. 
Xhcolnsloa of unsupported items 

(1) The jury, in finding the amount 
of plaintifTs damages, is presumed 
to have excluded items which plain¬ 
tiff himself testified defendant had 
paid. 

N.C.—Butler v. Armour Fertilizer 

Works, 142 S.B. 483, 196 N.C. 409. 

(2) In an action for damages, the 
presumption obtains, in the absence 
of a contrary showing, that the Jury 
did not consider any element of dam¬ 
ages unsupported by evidence. 

Neb.—Stocker v. Stocker, 199 N.W. 

849, 112 Neb. 666, 36 AL.R. 1063. 

(3) Where there was no evidence 
as to extent of any damage other 
than permanent injury, it would be 
presumed that Jury limited its find¬ 
ings on damages to permanent in¬ 
jury. 

Okl.—Mohawk Drilling Co. v, Biffle, 

271 P.2d 381. 

Neoessity of evldeaoo 

(1) Where verdict was not exces¬ 
sive in view of the damages which 
could properly be considered by the 
Jury under the evidence, it could be 
inferred that the Jury considered only 
those elements supported by testi¬ 
mony. 

S.C.—Southern v, Cudahy Packing 

Co., 169 S.B. 82, 160 S.C. 496. 

(2) In a widow’s action against 
her husband’s executor for the bal¬ 
ance due for necessaries purchased 
by her for her maintenance from the 
time of her separation from him un¬ 
til his death, where many of the 
items proved were, as a matter of 
law, not for necessaries, a verdict 
for plaintiff, although for a sum 
much less than that claimed by plain¬ 
tiff, was not supported by the evi¬ 
dence, there being nothing in the 
record to show that the verdict was 
for items properly within the cate¬ 
gory of necessaries. 

N.Y.—^Ashmead v. Sullivan, 191 N.T. 

S. 205, 198 App.Div. 886. 

(3) Where there was no proof of 
impairment of plaintiff’s earning 
power. Judgment for plaintiff would 
be reversed, notwithstanding proof 
was offered to sustain other items 
of damage pleaded, it being presumed 
that the Jury included something for 
impairment of plaintiff’s earning 
power. 

Pa.—Rooney v. Maezko, 172 A 161, 

316 Pa. 118. 

Regard of Jury for oath 

It will be presumed that the Jury, 
instructed to award damages for amy 
injuries to the body, regarded their 
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oaths and allowed damages for sfich 
bodily injuries only as the evidence 
tended to prove. 

Mo.—Roman v. King, App., 268 S.W. 

414. 

Typographloal error 

A finding in a verdict of the price 
as one hundred eighty-eight dollars 
and eighty-three cents, instead of 
one hundred eighty-three dollars and 
eighty-eight cents, as alleged in the 
petition, will be assumed to be a typo¬ 
graphical error, there having been 
no dispute as to the amount involved, 
no evidence authorizing such finding, 
and it not corresponding to the in¬ 
terest or total found. 

Mo.—Gheens v. Brandt, App., 261 8. 

W. 694. 

irnwarraatsd presumptions 

(1) In an action for breach of con¬ 
tract for the sale of sand and grav¬ 
el, where the court found the quan¬ 
tity of material delivered as estab¬ 
lished by the evidence, but computed 
the price thereof at an amount in 
excess of the correct figures, it can¬ 
not be presumed that the finding of 
the amount due embraced a charge 
entered on both sides of the account, 
although the court also found a pay¬ 
ment by defendant exceeding the 
amount claimed by him by substan¬ 
tially the same sum as the value of 
the sand exceeded the correct valua 
Cal.—^Nlles Sand & Rock Co. v, Muir, 

195 P. 699, 60 C.A 637. 

(2) The appellate court will not 
presume that a three-fourths undi¬ 
vided interest in a leasehold is worth 
three-fourths of the value of lease¬ 
hold per acre, in the absence of a 
specific finding by the trial court. 

Tex.—^Humble Oil & Refining Co. v. 

Kishi, Com.App., 291 S.W. 688. 

(3) A verdict awarding plaintiff 
five thousand dollars damages, after 
rejection of a verdict assessing dam¬ 
ages at two thousand five hundred 
dollars, and attorneys’ fees, will be 
held improper as including attor¬ 
neys' fees in damages awarded, the 
rule that the jury must be presumed 
to have Included no improper ele¬ 
ment of damages not applying. 

Mo.—Roman v. King, App., 268 S.W. 

414. 

(4) Pact that verdict differs from 
actual damages shown by uncontro¬ 
verted evidence is not of itself a 
basis for assuming that verdict was 
the result of surmise and conjecture, 
at least where the damages awarded 
are substantial. 

Cal.—Pflngsten v. Westenhaver, 244 

P.2d 896, 39 C.2d 12. 

Crops and land 

In action for damage to crops and 
land, where evidence tended to show 
damage to land in excess of amount 
of verdict, and evidence as to damage 
to crops was insufficient to sustain 
any verdict as to such damages, it 
will be assumed on appeal that ve^ 
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ing correct rules as to damages,and that the jury i ery,®i although where the verdict was for the full 
followed their instructions as to amount of recov- | amount claimed, and no direct proof was made of 


diet was for permanent Injury to the 
land. 

Okl.—Mohawk Drilling Co. v. Bif- 
fle, 271 P.2d 381—Gripe v. Hatmak- 
er, 116 P.2d 973, 189 Okl. 817. 

80. Ariz.—Demund v. Oro Grande 
Consol. Mines. 108 P.2d 770, 56 
Ariz. 458. 

Cal.—Rideau v. Los Angeles Trans¬ 
it Lines, 268 P.2d 772, 124 C.A.2d 

466— Ducat v. Goldner, 175 P 2d 
914, 77 C.A.2d 332—Grady v Luy, 
8 P.2d 677, 117 CA 292—Machado 
V. Harm, 297 P. C26, 112 CA. 748— 
Cossi V. Southern Pnc. Co., 293 P 
663, 110 C.A. 110—Johnson v. Pear¬ 
son, 280 P. 394, 100 CA. 603. 

Colo.—Cal vat v. Franklin, 9 P.2d 
1061, 90 Colo. 444. 

Conn.—Reynolds v. Malsto, 156 A. 
604, 113 Conn. 405. 

Ga.—^Wllson-Weesner-Wilkinson Co. 
V. Collier, 8 S E 2d 171, 62 GaApp. 

467— City of Thomaston v. Atkin¬ 
son, 103 SE. 87C, 25 Ga.App. 615. 

Ill.—^Avance v. Thompson, 61 N.E 2d 
834, 320 Ill App. 406, reversed on 
other grounds 65 N E.2d 67, 387 Ill 
77. certiorari denied 66 S Ct 82, 
323 U.S. 763, 89 L Ed 603. 

Ky.—Latta v. Taber, 289 S.W.2d 907. 
La.—Cole v. Sherrill, App., 7 So.2d 
205. 

Mass—Tompkins v. Sullivan, 48 N. 
E.2d 16, 313 Mass 469—Demoran- 
vllle V. Martin, 173 N.E. 436, 273 
Mass 269 

Neb.—Bauer v. Griess, 181 N.W. 166, 
106 Neb 381. 

N.H.—^Welch V. Boston & M. R. R., 
99 A 296, 78 N H 277. 

Okl.—National Farmers Union Prop¬ 
erty & Cas Co. V. Watson, 298 P. 
2d 762. 

Tex—Continental Fire & Cas. Ins 
Corp. V. Surber, Civ.App., 231 S.W. 
2d 760—Western Union Telegraph 
Co V. Shults, Civ App, 297 S.W. 
276. 

Utah.—Sharp v. Canakis Glanulakis, 
226 P. 337, 63 Utah 249. 

4 C.J. p 781 note 25. 

Action of trial conrt 

(1) In a case tried without a Jury, 
where there were no instructions, it 
must be assumed that a correct meas¬ 
ure of damages was applied, in the 
absence of any showing to the con¬ 
trary. 

Colo.—Ryan v. Mineral County High 
School Dlst.. 146 P. 792, 27 Colo. 
App. 63. 

(2) In an action for the destruction 
of growing crops, the appellate court 
will presume, in the absence of a 
contrary showing, that the trial 
court, in the determination of dam¬ 
ages, if any. applied the proper 
measure of damages. 


Utah.—Sharp v. Canakis Glanulakis. 

225 P. 337. 63 Utah 249. 

(8) Where the application of a 
proper measure of damages Is for 
the court, it will be presumed that 
the court applied the proper meas¬ 
ure, in the absence of a contrary 
showing. 

Tex.—People’s Trust Co. v. Riley, 

Civ.App., 300 S.W. 142. 

(4) The trial court will be pre¬ 
sumed to have applied the proper 
measure of damages for a telegraph 
company's failure properly to trans¬ 
mit a telegram, where the amount of 
damage was left to the court. 

Tex.—Western Union Telegraph Ob. 

v. Shults, Clv.App., 297 S.W. 276. 

Exoluslon of Improper element 

In an administrator’s action for 
death, there is a presumption that 
the Jury assessed damages at less 
than the limit prescribed by statute, 
and did not include as an element the 
dependent condition of decedent’s fa¬ 
ther. 

N.H—Welch V. Boston & M. R. R., 

99 A. 296, 78 N.H. 277. 

Oompensatory and exemplary dam* 
ages 

The appellate court could assume 
that the trial court, in estimating 
the amount of compensatory and ex¬ 
emplary damages, observed the ap¬ 
plicable rules of law, the record not 
showing otherwise. 

Colo—Cal vat v. Franklin, 9 P.2d 

1061, 90 Colo. 444. 

Expectancy of life 

(1) When, in a suit by a wife for 
the death of her husband, his life ex¬ 
pectancy is affirmatively shown, but 
no proof is made of the age or life 
expectancy of the wife, but she was 
a witness before the Jury, and the 
lack of proof as to her age and ex¬ 
pectancy is raised for the first time 
on appeal, the court will assume that 
the Jury took into account the appar¬ 
ent ago and expectancy of the wife. 
Neb—Bauer v. Griess, 181 N.W, 166, 

105 Nob. 381. 

(2) Where the verdict could not 
have been based on an erroneous In¬ 
struction as to the use of annuity 
tables in arriving at the damages, it 
will be presumed that the verdict was 
based on some correct rule given in 
the charge, or on some other meth¬ 
od known to the Jury. 

Ga.—City of Thomaston v. Atkinson, 

103 SE. 870, 26 Ga.App. 616. 

XnolnsloB of proper elements 

Where the pleading did not author¬ 
ize proof of special damages, but 
evidence thereof was admitted, the 
court on appeal must assume that the 
finding of the trial court included 
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all elements of damage of whioli 
there was proof. 

Conn.—Eckert v. Levinson, 99 A. 699, 

91 Conn. 338. 

81. Ariz.—Keen v. Clarkson, 108 P. 

2d 673, 66 Ariz. 437. 

Cal.—Metz v. Southern Pac. Co., 124 
P.2d 670, 51 CA.2d 260—Culllnan 
V. McColgan, 263 P. 363, 87 C.A. 
684. 

Conn.—^Adams v. Pierce, 110 A. 60, 94 
Conn. 613. 

Iowa.—Ege v. Born. 236 N.W. 76, 212 
Iowa 1138. 

Ky.—City of Covington v. McKinney, 

92 S.W.2d 1, 263 Ky. 181—Chica¬ 
go, St. L. & N. O R. Co. V. Ad¬ 
kins, 66 S.W.2d 969, 247 Ky. 241— 
Beaver Dam Coal Co. v. Daniel, 18 
S.W 2d 264, 227 Ky. 423—McHen¬ 
ry Coal Co. V. Taylor, 176 S.W. 976, 
166 Ky. 144. 

Mo.—Homan v. Missouri Pac. R. Co., 
70 S.W 2d 869, 335 Mo. 30. 

Thompson v. St. Louis Public 
Service Co., App., 242 SW.2d 299 
—Franklin v. Kansas City Public 
Service Co., App., 186 S.W.2d 646 
—Wainwright v. Westborough 
Country Club, App., 46 S.W.2d 86. 
N. J —Hopping V. Continental Ins. 

Co., 143 A. 662, 6 N J Misc. 1009. 
S.C.—Steele v. Atlantic Coast Line R. 

Co., 87 S.E. 639, 103 S.C. 102. 
W.Va.—Booth V. Baltimore & O. R. 
Co, 87 S.E. 84, 77 W.Va. 100, L.R. 
A.1916C 689. 

Allowance of credit 

A similarity between plaintilTs 
claim and verdict for him Is persua¬ 
sive that the jury did not allow de¬ 
fendant a credit as Instructed by the 
court, but is not conclusive, and the 
supreme court of errors, without fur¬ 
ther information, cannot say as a 
matter of law that the Jury did not 
follow instructions and allow defend¬ 
ant the credit. 

Conn.—Adams v. Pierce, 110 A. 60, 
94 Conn. 613. 

**Delay” not submitted 

Where the court did not submit de¬ 
lay as one of the causes of injury 
to a shipment of live stock, the ap¬ 
pellate court will not presume that 
the Jury took into consideration de¬ 
lay in assessing damages, etc. 

Tex—Mexico Northwestern Ry. Co. 
V. Williams, Civ.App, 208 S.W. 712, 
affirmed, Com.App., 229 S.W. 476, 
certiorari denied 42 S Ct. 64, 267 
U.S. 644, 66 LEd. 413. 

Maximum amount 

The appellate court assumed that 
the Jury allowed the maximum sum 
authorized by instruction as dam¬ 
ages for future medical care; tht 
verdict being general. 

Cal —Holahan v. McGrow, 295 P, 
1064, 111 C.A. 430. 
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some items, the appellate court will not indulge in 
unreasonable inferences or presumption in support 

of the recovery.*^ 

Where the verdict is unreasonable in amount, the 
error is presumed to extend to the issue of lia¬ 
bility,82.5 unless there is satisfactory evidence of 
facts occurring at the trial from which it can be 
found that it was due to other causes.^^ io 
It will not be presumed, on appeal, that the court 


or jury, as the case may be, in assessing damages 
violated its judicial duty82.i6 and went outside the 
evidence,®® or failed to consider the evidence,®®-® 
or ignored an element of damages,®^ or applied an 
erroneous rule of damages.®® Where there are two 
or more separate claims for damages, it will not be 
presumed, for the purpose of finding the verdict to 
be excessive, that the jury based their entire award 
on one claim.®® 


82. Mo —Dawson v. Quincy, etc., H. | 
Co., 122 S.W. 335, 138 Mo.App. 365. 

4 C.J. p 781 note 26 
Amoant oloarly iasolllcieat 

No presumption could be indulged 
to support a Judgment for lessee on 
a cross action for damages, where 
the amount the jury awarded was 
less than the rent due. 

Tex.—White v. Hilderbrand. Civ. 

App., 293 S.W. 221. 

82A N.H.—Hackett v. Boston & M. 

R. R., 6 A.2d 139. 89 N.H. 614. 

82.10 N.H —Hackett v. Boston & M. 
R. R., supra. 

82.16 Kan —Foster v. City of Au¬ 
gusta, 266 P.2d 121, 174 Kan. 324 

83. Ala.—Tennessee Coal, Iron & R. 
Co. V. Ray. 28 So.2d 726, 248 Ala. 
499. 

Pla.—Cudahy Packing Co. v. Chad¬ 
wick, 137 So. 146. 103 Fla. 103. 
Ind.—Oberlin v. Pyle, 49 N.E.2d 970, 
114 Ind.App. 21. 

Iowa—Albrook v. Western Union 
Tel. Co., 160 N.W. 76, 169 Iowa 
412. 

Mo.—McMickle v, Wabash Ry. Co., 
App., 209 SW. 611. 

Tenn—Knight v. Hawkins, 173 S.W, 
2d 163. 26 Tenn App. 448. 

Tex.—Marsh v Williams, Clv.App„ 
164 S.W.2d 201, error refused— 
Quanah. A. & P. Ry Co. v. Moore, 
Civ.App., 189 SW 322, dismissed 
for want of Jurisdiction. 

WVa—McCullough v. Clark, 106 S. 

E 61, 88 WVa. 22. 

4 C.J. p 781 note 27. 
trnsnpported Items 

(1) In an action tried by the court, 
where the Judgment was less than 
the amount claimed, it will not be 
presumed on appeal that the court 
made allowance on an item for which 
there was no evidence. 

Mo.—McMickle v. Wabash Ry. Co., 
App., 209 SW. 611. 

(2) Reviewing court would not 
presume that Jury awarded damages 
as to items which were not support¬ 
ed by a preponderance of evidence. 
Cal.—Stewart v. San Fernando Re- 

flnlng Co., 71 P.2d 1118, 22 C.A.2d 
661. 

83A Kan.—Foster v. City of Au¬ 
gusta. 256 P.2d 121, 174 Kan. 824 

84. Cal.—Crowe v. Sacks, 283 P.2d 
689, 44 C.2d 690—Stein v. United 
R. Co., 118 P. 663, 169 C 868. 


Wilson v. Mattel, 258 P. 453, 84 
C.A. 6G7. 

Tex—Young v. Howell, Civ.App., 236 
SW.2d 247. 

Utah.—Schlatter v. McCarthy, 198 P. 
2d 473, 113 Utah 660. 

Oeneral verdict 

(1) Where, in a suit for the bal¬ 
ance due on a contract for repairs, a 
contractor’s claim for an extra 
charge of twenty-flve dollars for 
keeping a bridge open to travelers 
during repairs appeared reasonable, 
it might be assumed, the evidence 
being conflicting, that the general 
verdict for one thousand three hun¬ 
dred forty-seven dollars and eighty- 
eight cents included such item 

Me —Prest v. Inhabitants of Town of 
Farmington, 104 A. 621, 117 Me. 
348. 2 A.L.R. 1390. 

(2) In death action, funeral ex¬ 
penses of deceased which were 
claimed as item of special damages 
would be assumed to have been 
included in general verdict awarding 
damages. 

Cal —Gates v. Wendling Nathan Co., 
81 P2d 173, 27 CA.2d 307. 
Permanent injuries 

(1) The reviewing court could not 
hold that the Jury’s verdict was lim¬ 
ited to plaintiff’s pain and suffering, 
where the court clearly stated that 
plaintiff was claiming for permanent 
injuries. 

Iowa.—^Wolfson v. Jewett Lumber 
Co., 230 NW. 336, 210 Iowa 244. 

(2) But In an action for damages 
In the sum of ten thousand dollars 
for personal injuries, where it was 
shown that plaintiff was thrown 
from a buggy and injured about the 
head, face, and side and as a result 
thereof was confined to her bed for 
thirty days and received medical at¬ 
tention. and the verdict was for five 
hundred dollars, it will not be pre¬ 
sumed that any part of such verdict 
was an award for permanent in¬ 
juries. 

Okl.—Novak v. Miller, 223 P. 165, 97 
Okl. 144. 

8S. Ala.—City of Birmingham v. 

Cain, 86 So. 124, 17 Ala.App. 489. 
Ark.—D. F. Jones Const. Co. v. 

Mize, 146 S.W 2d 709, 201 Ark. 702 
Cal.—Hechler v. McDonnell, 109 P. 

2d 426, 42 C.A.2d 615. 

Conn.—Avery v. Ginsburg, 102 A. 
689, 92 Conn. 208. 
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Qa.—^Western & Atlantic R. R. v. 
Burnett, 64 S.E.2d 357, 79 Ga.App. 
530. 

Mo.—Colley v. Cox, App., 266 S.W. 
2d 778. 

Okl —Wray v. Garrett, 113 P.2d 367, 
189 Okl. 28. 

Tex.—Lauderdale v. Lee, Com.App., 
276 S.W. 660 

Thurman v. Chandler, Civ.App., 
62 S.W 2d 316—Texas Midland R. 
R V. O’Kelley, Civ.App, 203 S.W 
162, dismissed for want of Juris¬ 
diction. 

Vt.—Chatfleld v. Morgan, 131 A. 846, 
99 Vt. 337. 

W.Va.—Looney v. Norfolk & W. Ry. 
Co, 1.35 SE 262, 102 WVa. 40. 48 
A.L R. 806, rehearing denied 137 S. 
E. 766. 102 WVa 40, 48 A.L.R. 806 
4 CJ. p 781 note 29. 

Improper Item 

(1) It will not be assumed that an 
Improper item of damage was con¬ 
tained in a general verdict. 

Pa.—Fischer v Anderson, 96 A.2d 
ICR, 173 Pa Super 175. 

Vt—Chatfleld V Morgan, 131 A. 845, 
99 Vt. 337. 

(2) Such fact must affirmatively 
appear to constitute reversible er¬ 
ror. 

Vt—Chatfleld v. Morgan, supra. 

laflaeiLoe of religions belief 

In a personal injury action In 
which evidence had been admitted as 
to plaintiff's religious affiliations, It 
will not be presumed, on appeal, that 
the Jury In fixing the amount of dam¬ 
ages was Influenced by plaintiff’s re¬ 
ligious beliefs. In the absence of tes¬ 
timony on which to base such pre¬ 
sumption. 

Ala.—City of Birmingham v. Cain, 86 
So. 124, 17 Ala App. 489. 

Improper pleading 

It cannot be assumed that the 
court doubled or trebled damages un¬ 
der a void amendment to the com¬ 
plaint. 

Conn.—Avery v. Ginsburg, 102 A. 689, 
92 Conn. 208. 

86. Okl.—Oorpiui Jnrle Reonndiim 
olted in Hart v. Starnes Lumber 
Co., 290 P.2d 123, 126. 

Tex—Gulf, etc., R. Co v. Vasblnder, 
C1V.APP., 172 S.W. 763—Son 
Antonio, etc.. R. Co. v. Storey, Civ. 
App., 172 S.W. 188. 
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APPEAL & ERROR § 


In particular cases it has been presumed, on ap¬ 
peal, that plaintiff had a substantial claim in some 
amount,that the rendition of a verdict for a 
greater amount than that claimed was a mistake 
capable of correction by the lower court,and that 
the rendition of a verdict for a smaller amount than 
that authorized by the instructions of the court was 
the result of an error in fixing the amount®® and 
was not virtually a finding for defendant.®^ 

b. Evidence and Burden of Showing Error 

An appellate court views the evidence favorably to 


tho amount of recovery granted and generally diaregarda 
conflletlno contrary evidence. The burden reeta on ah 
appellant or plaintiff In error to ahow error aa to amount 
of recovery. 

Quoted in: Ark.—^Morrlaon-Knudaen Co. t. Lea, ISS 
8.W.2d 429, 430, 208 Ark. 260. 

Where an attack is made on the verdict as ex¬ 
cessive, the reviewing court will consider the evi¬ 
dence in the light most favorable to the prevailing 
party®® or most favorable to the award,giving 
the prevailing party the benefit of every inference 
that can reasonably be drawn in his behalf,®^ and 
according full weight to the testimony accepted by 


86.5 Mont.—Swanson v. Gnose, 76 
P2d 643, 106 Mont. 262, 116 ALU. 
244. 

87. Ky.—Newport News, etc, R. Co 
V. Thomas, 16 Ky.L. 876. 

88. NY.—Wolf V. Goodhue P. Ins 
Co., 43 Barb. 400, afilrmed 41 N.Y. 
620. 

89. N.Y.—Wolf V. Goodhue P. Ins. 
Co., supra. 

90. Ariz.—Sisters of St Joseph in 

Arizona v. Edwards, 44 P.2d 165, 
45 Ariz. 407—Beals v. Quigg, 11 P. 
2d 364, 40 Ariz 196—C^’ity of 

Phoenix v. Nutt, 286 P. 371, 36 
Anz 405. 

Cal.—Brown v. Boehm, 178 P 2d 49, 
78 C A 2d 695—McCargo v Matul, 
166 P2d 297, 73 CA2d 349—Astor 
V. Safeway Stores, 79 P 2d 146, 26 
C.A.2d 163—McGlothin v. ("Ity and 
County of San Francisco, 10 P 2d 
116, 122 CA, 324—Reneau v. 

Hirsch. 262 P. 1100. 88 C A. 1. 

Ga—Atlanta & W. P R Co v. Gil¬ 
bert, 60 S E 2d 787, 82 Ga.App. 244. 

Ind—Dallas & Mavis Forwarding 
Co. V. Liddell, App , 126 N E 2d 
18, transfer denied 130 N E 2d 459, 
234 Ind 652. 

Kan —Knoche v. Meyer Sanitary 
Milk Co., 280 P2d 605, 177 Kan. 
423 

Mo —Cooksey v. Ace Cab Co., 289 
SW.2d 40—Sandifer v. Thompson, 
280 S.W.2d 412—Seneder v. Wabash 
R. Co., 272 S.W 2d 198—Pitt v. 
Kansas City Public Service Co, 
272 S W 2d 193—Ukman v. Hoover 
Motor Exp Co., 269 S.W.2d 36— 
Arditi V Brooks Erection Co., 266 
SW2d 666—Larson v. Atchison, T. 
& S. F. Ry. Co., 261 SW.2d 111. 
364 Mo 344—Pierce v. New York 
Cent. R. Co.. 257 S.W.2d 84—Har¬ 
rington V. Thompson, 243 SW.2d 
619—Chrum v. St. Louis Public 
Service Co., 242 S W.2d 64—Steuer- 
nagel v. St. Louis Public Service 
Co.. 238 S.W.2d 426, 361 Mo. 1066— 
Osburn v. Kansas City Southern 
Ry. Co., 230 S.W.2d 866, 360 Mo 
813—^Williams v. Illinois Cent. R 
Co, 229 S.W.2d 1. 860 Mo. 501, 20 
A.L.R 2d 822—Liles v. Associated 
Transports, 220 SW.2d 36, 369 Mo. 
87— Phegley v. Graham, 216 S.W 


2d 499, 358 Mo. 661. 6 AL.R.2d 
882—Hemminghaus v. Ferguson, 
216 SW.2d 481, 368 Mo. 176—Wil¬ 
liamson V. Wabash R. Co., 196 S 
W2d 129, 366 Mo. 248, certiorari 
denied 67 S Ct. 860, 330 U.S. 824. 
91 L.Ed 1274—Dodd v. Missourl- 
Kansas-Texas R. Co., 193 S.W.2d 
905, 364 Mo. 1206—Wright v 

Spieldoch. 193 S.W 2d 42, 354 Mo. 
1076—Becker v. Aschen, 131 S W. 
2d 633, 344 Mo. 1107—Gieseklng v 
Litchfield & Madison Ry. Co.. 127 
S.W 2d 700. 344 Mo. 672, certiorari 
denied 60 S Ct. 104, 308 U.S. 583, 84 
LEd. 488—Whittington v. West- 
port Hotel Operating Co., 83 S.W. 
2d 963. 326 Mo. 1117. 

Pann v. Farmer, App, 289 S W. 
2d 144—Long v. St Louis Public 
Service Co. App., 288 S W.2d 417— 
AH V. St. Louis Public Service Co., 
App., 243 S W 2d 797—Gromowsky 
V. Ingersol, App , 241 S W 2d 60— 
Cooley V. St. Louis Public Service 
Co, App., 236 SW2d 31—Cacioppo 
V. Kansas City Public Service Co., 
App, 234 SW.2d 799—Montana v. 
Nenert. App, 226 S.W.2d 394— 
Borgman v. Boten, App., 226 S.W. 
2d 360—Page v. Wabash R. Co, 
App, 206 S W.2d 691—Baumhoer 

V McLaughlin, App, 206 S W 2d 

274—Hertz v. McDowell, App., 203 
S.W 2d 600, affirmed 214 S.W 2d 
646, 358 Mo. 383—Perringer v. 

Lynn Pood Co., App., 148 S.W.2d 
601—Llndhorst v Curtis Mfg Co, 
App , 106 S W 2d 972—Westenhaver 

V St Louis-San Francisco Ry. Co, 
App, 102 SW.2d 661, 340 Mo. 611. 

Mont —Leonidas v. Great Northern 
Ry. Co.. 72 P.2d 1007, 106 Mont. 
302, affirmed 69 S.Ct. 61, 305 U.S. 1, 
83 LEd. 3. 

Okl —Denco Bus Lines v. Hargis, 
229 P 2d 660. 204 Okl. 339. 

Tenn —Texas Co. v. Ingram, 64 S.W. 
2d 208, 16 Tcnn.App. 267—Stucken- 
meyer v. Creane, App, 291 S.W. 
145. 

Tex—Texas & N. O. R. Co. v. Coog- 
ler, Civ.App, 209 S.W 2d 778, error 
refused no reversible error—In¬ 
ternational-Great Northern R. Co. 
V. Acker, Civ.App., 128 S.W.2d 606, 
error dismissed, judgment cor¬ 
rect — Gulf, C & S. F. Ry. Co. v. 
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Moser, Ctr.App., 277 S.W. 722. re- 
versed on other grounds 48 S.Ct. 
49, 276 US 133, 72 LEd 200— 
Dallas Ry. Co. v. Hallum. Civ.App., 
276 S.W. 460. 

Review of excessive award see Infra 
I 1651. 

In welghliig snllloleiioy of evidence 
to sustain an award of damages, it 
must be viewed moat favorably to 
the party recovering damages. 

Tex.—Dallas Ry. Co. v. Hallum, 
supra. 

90-5 Minn.—^Kenney v. Chicago 

Great Western Ry. Co., 71 N.W 2d 
669. 245 Minn. 284, certiorari denied 
76 S.Ct. 182, 350 U.S. 903, 100 L. 
Ed. 793 

Mo.—^Hoffman v. St. Louis Public 
Service Co., 255 S.W.2d 736— 
Cruce V. Gulf, M & O. R. Co., 238 
S.W 2d 674, 361 Mo. 1138—Hender¬ 
son v. Dolas, 217 S W 2d 654 
Jones V. Terminal R R Ass'n of 
St. Louis, App., 246 SW.2d 356— 
Smith V. St Louis Public Service 
Co.. App, 236 SW2d 102—Doutt v. 
Watson, App., 231 S W.2d 230— 
Moehle v. St Louis Public Service 
Co.. App, 229 SW2d 285. 

Tex—Hill A Hill Truck Line v. Van 
Schoubroek, Civ.App., 233 S.W.2d 
167. 

91. Cal.—^Mirablto v. San Francisco 
Dairy Co., 36 P 2d 613, 1 C.2d 400. 

Brown v. Boehm. 178 P 2d 49, 
78 C.A.2d 696—McCargo v. Matul, 
166 P2d 297, 73 C.A.2d 349—Astor 
v. Safeway Stores, 79 P.2d 146, 26 
C.A.2d 163—Collins v. Jones, 22 P. 
2d 39. 131 C.A. 747—McGlothin v. 
City and County of San Francisco, 
10 P.2d 116, 122 C.A. 324—Webster 
V. Harris, 6 P.2d 88. 119 CA. 46— 
Sites v. Howrey, 291 P. 697, 108 C. 
A. 848—^Wallace v. Pacific Electric 
Ry. Co, 288 P. 834, 105 C A. 664— 
Johnson v. Pearson, 280 P. 394, 
100 C.A. 608—May v. Farrell, 271 
P. 789. 94 C.A. 703—Riffel v. Letts, 
160 P. 845, tl C.A. 426. 

Mo—Becker v. Aschen. 131 S.W.2d 
633, 344 Mo. 1107. 

Arl v. St. Louis Public Service 
Co.. App., 243 S.W.2d 797—Foster 
▼. Kum, 163 S.W.2d 133. 236 Mo. 
App. 1149—Taylor v. Terminal R. 



the jtwy.®* This principle, however, cannot be in¬ 
voked to supply niissing evidence or be used as a 
basis for unreasonable or speculative inferences fa¬ 
vorable to the prevailing party.®2.6 The appellate 
court will assume the truth of evidence supporting 
the amount of recovery,and may disregard evi¬ 
dence to the contrary.®^ 

In determining whether damages awarded are 
inadequate, the evidence on that issue must be 
considered in the light favorable to sustaining the 
determination reached by the trier of the facts.^^-5 
Where plaintiff who obtained an inadequate verdict 
failed to include in the appendix all relevant evi¬ 
dence on the issue of liability, it has been held 
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that the appellate court would assume that the in¬ 
adequacy of damages was the result of a compromise 
on the fundamental issue of liability.®^*!® 

The burden of showing error in respect of the 
amount of recovery rests on the party asserting such 
error.®® 

c. Passion and Prejudice 

Although particular circumstanoet may bo aufflelent 
to raise such a presumption, as a general rule, It will not 
be presumed that the amount of recovery was the result 
of passion and prejudice. 

Ordinarily passion and prejudice will not be pre¬ 
sumed to have influenced the minds of the jurors 
in respect of the amount of their verdict,®® even 


AB8*n of St. Louis, App., 112 S.W. 
2d 944. 

Ohio.—Meintire v. Wallace, App., 64 
N.E.Sd 66. 

92. Cal.—Laubscher v. Blake, 46 P. 
2d 836, 7 C.A.2d 876. 

92.5 Mo.—Wllliama v. Illinois Cent. 
R. Co., 229 SW.2d 1, 360 Mo. 601. 
20 A.L.R.2d 322. 

93. Mo.—Joice v. Missourl-Kansas- 

Texas R. Co., 189 SW.2d 568, 354 
Mo. 489, 101 A.L.R. 383—Mooney v. 
Terminal R. Ass’n of St. Louis, 
186 S.W.2d 460. 353 Mo. 1080. cer¬ 
tiorari denied 66 S.Ct. 28. 326 U.S. 
723, 90 L.Ed. 428—Goslin v. Kurn, 
173 S.W,2d 79. 351 Mo. 305—Bush 
V. Kansas City Public Service Co., 
169 S.W.2d 381, 350 Mo. 876— 

Mlckel v. Thompson, 166 S.W.2d 
721, 348 Mo. 991—Becker v. Aachen, 
131 S.W.2d 638, 344 Mo. 1107— 
Peterson v. Kansas City, 23 S.W. 
2d 1045, 824 Mo. 464. 

Long V. St Louis Public Service 
Co., App., 288 S.W.2d 417—Kasten 
V. St. Louis Public Service Co., 
App., 231 S.W.2d 252—Manzella v. 
St. Louis Public Service Co., App., 
202 S.W.2d 667—Foster v. Kum, 
168 S.W.2d 133, 236 Mo App. 1149— 
Biener v. St. Louis Public Service 
Co., App.. 160 S.W.2d 780—Jones v. 
Kansas City Public Service Co., 
166 S.W.2d 776, 236 Mo.App. 794— 
Dunlap V. Kansas City Public 
Service Co., 130 S.W.2d 658, 234 
Mo.App. 861—Taylor v. Terminal 

R. Ass’n of St. Louis, App., 112 

S. W.2d 944—Coffey v. S. S. Kresge 
Co., App , 102 S.W 2d 161—Flynn v. 
Corlch, App., 63 S.W.2d 1103— 
Wielms V. St. Louis County Gas 
Co., App., 87 S.W.2d 464—Linton v. 
St. Louis Lightning Rod Co., App., 
286 S.W. 183. 

S.C.—^Duncan v. Record Pub. Co., 
143 S.E. 31, 145 S.C. 196. 

Tex.—^Texas Motor Coaches v. Mc¬ 
Kinney, Clv.App., 186 S.W.2d 714— 
Benkendorfer v. Garrett, Civ.App., 


143 S.W.2d 1020, error dismissed. 
Judgment correct—Sanders v. Low- 
rimore, Civ.App., 109 S.W.2d 288. 
Va.—Wade v. Peebles, 174 S.E. 769, 
162 Va. 479. 

94. Mo.—Henderson v. Dolas, 217 
S.W.2d 664. 

Kasten v. St. Louis Public Serv¬ 
ice Co., App., 281 S.W.2d 262— 
Moehlo v. St. Louis Public Service 
Co, App., 229 S.W.2d 286—Taylor 
V. Terminal R. Ass’n of St. Louis, 
App., 112 S.W.2d 944—Flynn v 
Corich, App, 63 S.W.2d 1103— 
Wielms v. St. Louis County Gas 
Co., App., 37 S.W.2d 454—McMahon 
V. Kansas City Rys. Co., App, 233 
S.W. 64. 

94.5 Cal.—^Harris v. Los Angeles 
Transit Lines, 245 F.2d 86, 111 C. 
A.2d 593. 

Mo.—Thompson v. Healzer Cartage 
Co., 287 S,W.2d 791—Stlth v. St. 
Louis Public Service Co., 251 S.W. 
2d 693, 363 Mo. 442, 34 A.L.R 2d 
972—Brown v. Moore, 248 S.W.2d 
663—Polizzi V. Nedrow, 247 SW.2d 
809—Cruce v. Gulf, M. & O. R. Co., 
238 S.W.2d 674, 861 Mo. 1138— 
Conner v. Neiswender, 282 S.W.2d 
469, 860 Mo. 1074. 

Minn.—Caswell v Mlnar Motor Co., 
60 N.W.2d 263, 240 Minn. 213. 
Review of inadequate award see 
infra 8 1662. 

Pavorable to defendant 

On appeal by plaintiff from alleg¬ 
edly Inadequate damage award in 
personal injury action, appellate 
court would have to consider facts 
most favorable to defendants. 

Cal.—Lemere v. Safeway Stores, 228 
P.2d 296, 102 C.A.2d 712. 

94.10 N.J.—Johnson v. Sgourakis, 89 
A.2d 273, 20 N.J.Super. 77—Ross 
v. Metz, 82 A.2d 643, 14 H.J.Super. 
671. 

95. Ark.—^Robinson v. Welker, 211 
S.W. 181, 138 Ark. 334. 

Cal.—Caliban v. Tellow Cab Co. of 
San Diego, 18 P.2d 931, 125 QJl 
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649—Messer v. Taits, Inc., 9 P.2d 
636, 121 C A. 698 

Conn.—Card v. Bisslng, 167 A. 644, 
114 Conn. 71. 

Fla.—Bartholf v. Baker, 71 So.2d 480 
—^Florida Power & Light Co. v. 
Robinson, 68 So 2d 406—First Fed¬ 
eral Sav. & Loan Ass'n of Miami 

V. Wylie, 46 So.2d 396—City of Mi¬ 
ami V. Thigpen, 11 So 2d 300, 161 
Fla. 800—Breeding’s Dania Drug 
Co. V. Runyon, 2 So.2d 376, 147 
Fla. 123. 

Ind.—Hahn v. Moore, App, 133 N.E 
2d 900, rehearing denied 134 NE.2d 
705. 

Ky —Thomasson v. Thomasson, 219 
S.W.2d 967, 310 Ky. 234 
Mass —Flower v. Town of Billerica, 
68 N.E.2d 697, 320 Mass. 193. 

Mich.—Lallcy v Tullcr Co., 239 N. 

W. 268, 256 Mich. 105. 

Minn.—Perry v. Reuter, 38 N.W.2d 
60, 229 Minn. 44—Mattfcld v. Hes¬ 
ter, 32 NW.2d 291, 226 Minn. 106, 
SAL R.2d 909—Jacobson v Chica¬ 
go & N. W. Ry. Co., 22 N.W.2d 466, 
221 Minn. 454 

NC—In re Fowler, 166 SE 162, 203 
N.C. 409—McRary v Southern Ry. 
Co., 94 SE. 107, 174 N C. 663. 

RI—Champlin v. Slocum. 110 A. 408. 
S.D.—Kuhns v. New Farmers’ Grain 
Co., 173 N.W. 727, 42 S.D. 181. 

Tex—^Evans v. Rush, Civ App., 254 
S.W.2d 799—City of Dallas v. 
Hutchins. Civ.App. 226 S W.2d 166, 
error refused no reversible error. 

96. Ala.—^Austin v. Tennessee Bis¬ 
cuit Co., 62 So.2d 190, 265 Ala. 673. 
Cal.—^Finney v. Lockhart, 217 P.2d 
19, 86 C.2d 161. 

Colo.—Denver & Salt Lake Ry, Co. v. 

Granier, 89 P.2d 245, 104 Colo. 131. 
Ga.—Mull V. Taylor, 23 S E.2d 696, 
68 Ga.App. 663. 

Mass.—Hess v. Boston Elevated Ry. 

24 N.E.2d 550, 304 Mass. 535. 

Mo.—Cruce v. Gulf, M. & O. R. Co., 
288 S.W.2d 674, 361 Mo. 1138. 

Broughton v. S. S. Kresge Co.. 
App., 26 S.W.2d 838—Maier v. 
American Car & Foundry Co., App., 
296 S.W. 212. 
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though it is shown that the jury made an error in 
assessing the amount of damages,^^ or that a large 
remittitur was entered.** 

Where a verdict is beyond the reasonable limit 
of compensation warranted by the facts, however, 
a presumption arises that it resulted from mistake, 
passion, or prejudice,** and where passion and 
prejudice are shown they will be presumed to have 
permeated the entire verdict.^ 

As a rule it will not be assumed that a trial court 
awarded damages imder the influence of passion or 
prejudice.* 


APPEAI 4 & BRilQB § 

d. Intwrart 

A vsrdlet will ordinarily bo protumod to In* 

ctudo Interott, and It la osneratly praaumtd that tlia 
action of the trial court In allowing or rafuaing Intaraat 
waa proper. 

Ordinarily a general verdict for plaintiff will be 
presumed to include interest, especially where the 
jury were instructed to award plaintiff interest in 
case they found for him.* 

Where the record contains nothing to the con¬ 
trary, it will be assumed that refusal of interest was 
proper.^ Where interest was allowed, it will be 
presumed, in the absence of a contrary showing, 
that it was properly allowed* and computed,® and 


Mont.—Yergry v. Helena Light, etc., 
Co., 102 P. 310, 39 Mont. 213, 18 
Ann.Cas. 1201. 

Neb.—Oorpni JUrls Beoniuliiin quob- 
ed in Dafoe v. Grantski, 9 NW.2d 
488, 494, 143 Neb. 2ii-~^oxvvLB Jn- 
rls Sooiindiiiii quoted In Hickey v. 
Omaha & Council Bluffs St. Ry. 
Co., 1 N.W.2d 304, 306, 140 Neb. 
665. 

S.D.—Bottum V. Kamcn, 180 N.W. 
948. 43 SD. 498. 

CironiUBtanoes showing contrary 

A verdict allowing damages for 
the death of a minor son Is presumed 
to be fair and reasonable unless so 
excessive with reference to the par¬ 
ticular circumstances involved as to 
demonstrate that the jury have per¬ 
mitted their passions, prejudice, or 
a perverse disregard of justice to 
mislead them. 

S D —Bottum V. Kamon, supra. 

X«r« luAdequacy of damages will 
not of Itself furnish a basis for pre¬ 
sumption of passion and prejudice on 
the part of the jury, requiring re¬ 
versal. 

Mo.—Broughton v. S S. Kresge Co., 
App., 26 S.W.2d 838. 

97. N.Y.—Stemmerman v. Nassau 
Electric R. Co., 36 App Div. 218, 66 
N.T.S. 730. 

8& Ill.—Hlrsch V. Chicago Cons. 

Tract. Co., 146 Ill.App. 501. 
Overoomlng presumption 

Where the trial court reduced the 
Jury's verdict to approximately one 
fifth, a presumption of passion, prej¬ 
udice, or corruption as to reduced 
amount would be almost completely 
overcome. 

Cal.—Phelps v. Arnold, 297 P. $1, 112 
C.A. 618. I 

09. Arlz.—Tovrea Equipment Co. v. 
Gobby, 230 P.2d 612, 72 Ariz. 38— 
Rio Grande Oil Co. v. Pankey, 73 
P.2d 707, BO Ariz. 529. 

Mo.—Brown v, Moore, 248 S.W.2d 
653. 

Neb.—Schafer v. Missouri Valley 
Pipe Line Co.. 248 N.W. 889, 123 
Neb. 669. 

Tenn.—International Harvester Co. 
i C.J.S.—94 


v. Sartaln, 222 SW.2d 854, 32 Tenn. 
App. 426. 

1. Ill.—Chicago City R. Co. v. Pen- 
nlmore, 78 Ill App. 478. 

Tex —Gulf, etc., R Co. v. Gordon, 70 
Tex. 80. 7 S.W. 696. 

2. Cal.—^Vernon v. Plumas Lumber 
Co., 234 P. 869, 71 C.A. 112. 

3. Miss.—Humphreys County v. 

Washington County, 90 So. 710, 128 
Miss. 132. 

N.D —Reichert v. Northern Pac. Ry. 

Co, 3 67 N.W. 127, 39 ND. 114. 
Ohio—^Daly v. Savage, 160 N.K. 881, 
27 Ohio App. 133. 

Okl.—McEachln v. Klnkald, 226 P. 

963, 99 Okl. 128. 

4 C.J. p 782 note 39, 

Presumption as to allowance 
Where a judgment appears to be 
for more than the bill sued for but 
less than the bill and the Interest 
prayed for. It will be presumed that 
the addition thereto was for interest, 
but, where no question was raised as 
to the amount, then the court of civil 
appeals will not reform the judg¬ 
ment in that respect. 

Tex —Snyder-Bell Grocery Co. v. 
Hamilton, Civ.App., 276 SW. 752. 

4. Md.—Edmodson v. Sllcer, 139 A. 
645. 153 Md. 674. 

Interest not inoluded 

Where jury were not authorized to 
Include interest as element of dam¬ 
age, court was required to assume 
that they did not include Interest In 
their award, so that where a party 
prayed for interest as actual dam¬ 
ages the trial court was authorized 
to add Interest to jury’s award from 
date the damage accrued. 

Tex.—Texas & N, O. R. Co. v. Ding- | 
felder & Balish, Civ.App., 114 S.W. 
2d 666, affirmed 133 S.W.2d 967, 134 
Tex. 166, 

6 . Ind.—Eastman v. Smith, 105 N.E. 

64. 66 Ind.App. 621. 

Ky —Seibert v. Bloomfield, 63 S.W. 
684, 23 Ky.L. 646. 

e. Cal.—Rowe v. McElroy, 255 P. 
760, 201 C. 105. 

Kammorer v. Marino, 246 P. 482, 
76 C.A. 635. 


Tex.—^^Eltna Ins. Co. v. Long, Civ. 
App, 47 S.W.2d 854, reversed on 
other grounds .ffitna Ins. Co. of 
Hartford, Conn. v. Long. 72 S.W.2d 
688. 123 Tex. 500. 

Wis—Sponholz v. Meyer, 70 N.W.2d 
619, 270 Wis 288. 

4 C.J. p 782 note 37. 

Oalonlation by appellate court 

(1) It is not within the province 
of the appellate court to enter Into 
matters requiring calculation of in¬ 
terest upon numerous ltf»ms in vari¬ 
ous amounts, as to which error is 
claimed, and to go to the record ta 
ascertain the dl/tercnt rates of in¬ 
terest to which either party may be 
entitled, such duty resting on the 
parties to the suit. 

Tex —Griffin v. Reilly, Civ.App., 276 

S.W. 242. 

(2) Appellate court may fix the 
date of demand for purpose of cal¬ 
culating Interest 

Mass.—Zak v. Zak, 26 N.E 2d 169, 305 
Mass. 194. 

Bate 

In determining whether verdict In 
personal Injury case Is excessive, it 
Is duty of appellate court to apply 
that Interest rate which jury might 
reasonably have used which will tend 
most strongly to support verdict. 
Fla.—Renuart Lumber Yards v. Le¬ 
vine, 49 So.2d 97. 

Pallure to point out specific error 

Where on appeal, in an action for 
a partnership accounting, respondent 
consented to a deduction of one half 
the interest charged in the Judgment, 
the court may accept the finding of 
the trial court as to the amount of 
the other half, where appellant 
claiming the amount was less failed 
to point out specific error. 

Cal.—Rowe v. McElroy, 266 P. 760, 
201 C. 106. 

Zucorreot mstbod 

Since the Jury arc the body or tri¬ 
bunal to compute the interest, it can¬ 
not be assumed that they figured 
interest from a day which would 
make Interest and principal found 
equal to the total found, where this 
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it will not be presumed against the judgment that 
compound interest was charged.^ 

e« Punitive or Exemplary Damages 

Judgm^ntt for exemplary damages are subject to the 
presumptions controlling other judgments. Whether an 
award will be presumed to Include exemplary damages 
will In any given case depend on the particuiar circum¬ 
stances Involved. 

Judgments for exemplary damages are, in gen¬ 
eral, governed by the same rules and subject to the 
same presumptions as control other judgments,® and, 
where exemplary damages have been awarded, a 
finding of malice may be inferred in support there¬ 
of.® 

It will not be presumed that exemplary damages 
were allowed^® unless such an allowance is con¬ 
sistent with the findings of the lower court.^i 
Where, however, punitive damages have been sub¬ 
mitted to the jury the appellate court may assume 
that a verdict rendered without segregation of dam¬ 
ages includes punitive damages,^2 unless the cir¬ 
cumstances clearly indicate the contrary, in which 
case no such presumption will be indulged.^® 


f. Decrease and Bemission of Damages 

It hat boon both affirmed and denied that a verdict 
will be preeumed fair after a remittitur. In states where 
contributory negligence reduces the amount of recovery, 
It may be presumed that where such negligence was 
found a due and proportionate decrease of damages wa* 
made. 

In some states it will be presumed, on appeal, in 
a case where the trial court ordered a reduction or 
remittitur, that the verdict of the jury was reduced 
to the proper amount although there is also au¬ 
thority to the effect that a judgment rendered after 
the entry of a remittitur is not entitled to the pre¬ 
sumption of a fair verdict.^® 

Where there were separate awards for injury to 
crops and land, it has been assumed that a reduc¬ 
tion ordered by the trial court was intended to be 
taken from the award in respect of the land.^® 

It has been presumed, in cases involving contrib¬ 
utory negligence, that damages were decreased in 
proportion to such negligence in accordance with 
applicable provisions of law.^"^ 


would make the interest greater than 
the Interest found. 

Mo—Gheens v. Brandt, App., 261 S 
W. 694. 

7. Mo —Hard v. Foster, 11 S.W. 760, 
98 Mo. 297. 

8 . Cal—Finney v. Lockhart, 217 P. 
2d 19, 36 C.2d 161—Leavitt v. Gib¬ 
son. 43 P.2d 1091, 3 C.2d 90. 

Heller v. Melliday, 141 P.2d 447, 
60 C.A.2d 689. 

Oonsldsration of avidenoo 

The jury Is presumed to consider 
evidence on all points to be consid¬ 
ered in flxing exemplary damages in 
determining whether the award was 
excessive. 

Mont.—Ramsbacher v. Hohman, 261 
P. 273, 80 Mont. 480. 

Xack of svidMios 

Where no transcription of evidence 
was Included in the record, the court 
could not assume on review that 
there was no evidence justifying im¬ 
position of punitive damages. 

Ala.—Roberson Motor Co. v. Heath, 
60 So.2d 862, 86 Ala.App. 578. 
TrehU damages 

Where plaintiff claimed treble 
damages under statute, and jury 
returned verdict assessing damages, 
presumption would be that verdict 
was for treble damages. 

Pa.—Poster v. Waybrlght, 80 A.2d 
801, 867 Pa. 615. 

9 . S.D.—Moberg v. Scott, 175 N.W. 
559, 42 8.D. 872. 

10 . Ill.—^Danville Press Co. v. Har¬ 
rison, 99 IlhApp. 244. 


Iowa.—Trimble v. Tantllnger, 74 N. 
W. 26. 69 NW. 1046, 104 Iowa 666. 

11 . Cal —Barnes v. Berendos, 69 P 
491, 72 P. 406, 139 C. 32. 

12 . Cal —Phelps v. Arnold, 297 P. 31, 
112 C.A. 618. 

Nev.—J. C, Penney Co. v. Gravelle, 
155 P.2d 477, 62 Nev. 434. 

N.M—Sanchez v. Securities Accept¬ 
ance Corp., 260 P.2d 703, 67 N.M. 
612, 

Or—Gill V. Selling, 267 P. 812. 126 
Or. 587, 68 A.L.R. 1666, affirmed 
270 P. 411, 126 Or. 684, 68 A.L.R. 
1656. 

13. Ky,—Murphy v. Pettitt, 261 S. 
W. 179, 199 Ky. 366. 

14. Mont.—Simpson v. Miller, 34 P. 
2d 628, 97 Mont. 328. 

4 C.J. p 782 note 40. 

Sxeroise of discretion 

By ordering a remittitur the rec¬ 
ord affirmatively showed that trial 
court did exercise its discretion in 
passing on question of excessiveness 
of the verdict. 

Mo.—Cruce v. Gulf, M. & O. R. Co., 
238 S.W.2d 674, 861 Mo. 1138. 

Consent to reduction of judgment 
In view of presumptions in favor 
of validity of judgments and orders 
it would be presumed, in support of 
actions of trial court in extending 
plaintiff's time to file consent to re¬ 
duction of judgment, that in each 
instance extension was granted and 
the' stipulation filed before the hour 
fixed. 


Cal.—Ilyams v. Simoneelll, 106 P.2d 
68 , 41 C.A.2d 126. 

15. 111.—Loftus V. Illinois Midland 
Coal Co., 181 Ill App. 197. 

4 CJ. p 782 note 41. 

Matters considered 

In passing on question of alleged 
excessive damages, appellate court 
could not speculate as to how plain¬ 
tiff's financial status might be affect¬ 
ed in the future by business booms 
or depressions or uncertainties of 
labor situation, or how his earnings 
might be affected, by his expenses 
away from home, taxes, work cloth¬ 
ing, union dues, social security and 
old age pension, but it was assumed 
that the trial court took such mat¬ 
ters into consideration in entering 
remittitur. 

Ill—Avance v. Thompson, 61 N.E.2d 
334, 320 lll.App. 406, reversed on 
other grounds 65 N E 2d 67, 387 
Ill. 77, certiorari denied 65 S Ct. 
82, 323 U.S. 763, 89 L.Ed. 603. 

16. Wash.—Brlsky v. Great North¬ 
ern Lumber Co., 188 P. 767, 110 
Wash. 655. 

17. Cal.—Lincoln v. Pacific Electric 
Ry. Co, 164 P. 412, 33 C.A. 83. 

Idaho.—Schuppenies v. Oregon Short 
Line R. Co.. 226 P. 601, 38 Idaho 
672. 

Mo.—Ramey v. Missouri Pac. R. Co., 
21 S.W.2d 873, 328 Mo. 662, cer¬ 
tiorari denied Missouri Pac. R. Co. 
y. Ramey, 60 S.Ct. 162, 280 U.S. 
614, 74 L.Ed. 666—^Hiatt v. St. Lou- 
is-San Francisco Ry. Co., 271 S.W. 
806, 308 Mo. 77. 
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§ 1568. Order Grantingf or Refusing New 
Trial 

In the absence of a contrary showing, on appeal, every 
presumption Is In favor of the correctness of the ruling 
made on a motion for new trial or on a motion to set 
aside verdict. 

Subject to the exception that a plain error of law 
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in granting or refusing a new trial cannot be aided 
by any presumption of correct action,^* the rule is 
that, in the absence of a contrary showing, every 
presumption, on appeal, is in favor of the correct¬ 
ness of a ruling on a motion for new trial or mo¬ 
tion to set aside the verdict.^^ The rule has been 
applied in cases where a new trial was granted by 


18. AIeu—C ity of Docatur v. Poole, 
189 So 743, 238 Ala. 224— Corpus 
Juris gnotsd lu O'Neal v. Turner, 
168 So. 801, 803, 230 Ala. 24 

Cal.—^Annin v. Belndge Oil Emp 
Federal Credit Union, 260 P.2d 
296, 119 C.A.2d Supp. 900. 

Conn —Horvath v. Tontini. 11 A.2d 
846, 126 Conn. 462. 

Ind—Indianapolis Traction & Ter¬ 
minal Co. V Hensley, 116 NE. 934. 
186 Ind. 479. 

Mich.—In re Klink's Estate, 178 N.W. 
14, 210 Mich. 614. 

Okl.—Y & Y Cab Co v. Ford, 262 P 
2d 430, 207 Okl. 663 
R.I.—Martino v. Sirnonelli, 30 A 2d 
469, 69 R.I. 4—Hamilton Co. v. 
Rosen. 191 A. 265, 68 R.I. 36. 

4 C.J. p 782 note 42. 

Ifo Jnrlsdlctlou 

Where it affirmatively appear.^ 
from the record that the court has 
lo.st Jurisdiction to determine a mo¬ 
tion for a new trial, the presump¬ 
tion that the proceedings were regu¬ 
lar Is overcome. 

Mont.—Evans v. Oregon Short Line 
R. Co., 149 P. 716, 61 Mont. 107. 

19. Ala—McLemore v. International 
Union, United Auto, Aircraft and 
Agr. Implement Workt'rs of Amer¬ 
ica. C I. O.. 88 So 2d 170, 264 Ala 
638—Commercial Standard Ins Co 
V Berger Inv. Co, 86 So 2d 282, 
264 Ala. 208—Morgan C«iunty v 
Hart, 71 So 2d 278, 2C0 Ala 418— 
Birmingham Elec. Co v. Toner, 37 
So 2d 684. 261 Ala. 414—Camp v 
Atlantic Coast Line R Co., 36 So 
2d 331, 261 Ala 184—Cox v Martin, 
34 So 2d 463, 260 Ala. 401—Mont¬ 
gomery City Lines v. Scott, 26 So 
2d 200, 248 Ala 27—Lindsay Prod¬ 
ucts Corp. V. Alabama Securities 
Corp , 26 So 2d 862, 247 Ala 662— 
Proctor V. Coffey, 149 So. 838, 227 
Ala. 318—Walker v St Louis-San 
Francisco Ry. Co , 108 So 388, 214 ^ 
Ala. 492—Alabama Fuel & Iron Co. 
V. Andrews, 102 So. 799, 212 Ala 
836—Connors-Weyman Steel Co. v. 
Harless, 80 So. 399, 202 Ala. 317. 

McClelland v. Orange Crush- 
Graplco Bottling Co, 62 So 2d 803, 
86 Ala.App. 682—Woodall v. Regal 
Andre, Inc., 60 So.2d 2, 36 AlaApp j 
637—Birmingham Elec. Co. v. j 
Woodward. 85 So.2d 369, 83 Ala. j 
App. 626—Pitts V. Bethea. 16 So. j 
2d 811, 81 Ala.App. 294—Mixon v. 
Standard Tilton Milling Co.. 7 So. 
2d 778, 80 AlaApp. 464—Foster v. i 
Rosamond, 180 So. 834, 28 Ala.App. | 


99, certiorari denied 180 So. 838, 
235 Ala. 663—Druhan v. Mobile 
Light & R. Co., 146 So. 421. 26 
Ala.App. 337—City of Birmingham 

V Maggio, 131 So. 446, 24 Ala.App 
107, certiorari denied 131 So. 448. 
222 Ala. 178. 

Ark—Missouri Pac. R. Co. v. Wil¬ 
liams, 208 S.W.2d 187, 212 Ark. 788 

Cal —Lelpert v. Honold, 247 P 2d 
324, 39 C 2d 462, 29 A L R.2d 1186— 
Ballard v. Pacific Greyhound Lines, 
170 P.2d 466, 28 C 2d 357—Maz- 
zotta V. Los Angeles Ry Corpora¬ 
tion, 163 P2d 338, 26 C 2d 166— 
Koyer v McComber, 82 P.2d 941, 12 
C2d 175 

Deshotol V Atchison, T. & S. F 
Ry. Co, 272 P 2d 71, 126 C A.2d 
303—Moklofsky v Moklofsky, 179 
P2d 628, 79 C A 2d 269—Stamper 
v Schemmel, 169 P 2d 66, 69 C.A 
2d 449—Abercrombie v. Thomson, 
138 P2d 701, 69 C.A.2d 331— 

Saasano v. Roullard, 81 P 2d 213, 
27 C.A.2d 372—Urbina v. McLaugh¬ 
lin. 76 P2d 616, 24 CA2d 616— 
Moriarty v California Western 
States Life In.s. Co. 66 P 2d 842, 
reheard 69 P.2d 434, reheard 70 P. 
2d 684, 22 C A 2d 260—Whitfield v 
Debrincat. 64 P 2d 960, 18 C A.2d 
730—Livesay v. Deibert, 39 P 2d 
466, 3 CA2d 140—Taylor v. Wil¬ 
liams. 26 P2d 35. 134 CA 643— 
Schlonker v. Egloff, 24 P.2d 224, 
3 33 C A. 393—Menno v P J Frier- 
muth Co, 19 P2d 535, 130 CA 
106—Erickson v. Grady, 6 P.2d 
1002, 119 C.A 696—Clark v. Bow¬ 
ers. 2 P 2d 486. 116 C.A. 88—West 
Coa.st Securities Co. v. Kllbourn, 
294 P. 67, 110 CA. 293—Mnc- 

I*her.son v. We.st Coast Transit 
Co, 271 P 609, 94 C A. 463—Brush 

V Pacific Electric Ry. Co., 208 P 
997, 68 C.A 601—Donnatln v Union 
Hardware & Metal Co, 176 P. 26. 
38 C A. 8. petition denied 177 P 
845, 38 C.A. 8—Miller v. Logan, 161 
P 1022, 32 C.A. 28 

Conn.—Ardoline v. Keegan, 102 A.2d 
352, 140 Conn 662—Monezport v 
Csongradi. 129 A. 41, 102 Conn. 
448. 

Fla.—Ward v. Hopkins, 81 So.2d 
493—Southern Pine Extracts Co. v. 
Bailey. 76 So.2d 774—Bailey v. 
Lloyd, 62 So.2d 66—Gulf Power 
Co. v. Rigby, 162 So. 23, 113 Fla. 
739. 

Idaho—Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber Co., 
22 P.2d 147. 52 Idaho 766. 
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Ind—Bankers' Surety Co. ▼, German 
Investment & Securities Co., 126 
N.E. 6, 189 Ind. 311—Starry v. 
Winning, 7 Ind 311. 

Stull v. Davidson, 127 N.B.2d 
130, 125 Ind App. 666—Conner v. 
Jones, 60 N.E 2d 634, 116 Ind.App. 
660—Riley v. First Trust Co., 117 
NE. 676, 65 Ind App. 677. 

Iowa.—Hall v Feagins, 161 N.W. 481, 
169 Iowa 496. 

Ky.—Otte V. Otte, 83 S.W.2d 42, 269 
Ky. 741. 

La—Jones v. Bell, 124 So. 632, 12 
La.App. 380 

Me.—Tibbetts v. Dunton. 174 A. 453, 
133 Me. 128. 

Md —Jackson v. Linthicum, 64 A.2d 
133, 192 Md 272 

Mass —Friend Lumber Co. v. Arm¬ 
strong Bldg Finish Co, 177 N.E. 
794, 276 Mass. 361, 80 A L.R 599. 
Mich.—Sutter v. Pere Marquette Ry. 
Co, 202 NW. 967, 230 Mich 489— 
Pachuczynskl v. Detroit United 
Ry.. 168 N.W. 418. 202 Mich 694. 
Mo.—Gardner v. St. Louis Union 
Trust Ct>., 85 S.W 2d 86—Simpson 
v. St. Louls-San Francisco Ry. Co.. 
70 SW.2d 904, 334 Mo. 112G—Cole 
V. St. Louls-San Francisco Ry. Co., 
61 S.W 2d 344, 332 Mo 999—Port¬ 
er V. Chicago, B. & Q. R. Co., 28 S. 
W 2d 1036. 326 Mo 881—Kelly v. 
Columbia Box Co., 248 S.W. 689. 

Mock V American Ry. Express 
Co., App., 296 S.W. 866. 

Mont.—Russell v. Sunburst Refining 
Co., 272 P. 998, 83 Mont. 452—Mar- 
cellus v. Wright, 202 P. 381, 61 
Mont 274. 

N.J—Rapp V. Butler-Newark Bus 
Line, 137 A. 524. 5 N.J.Mlsc. 567 
NC—Roberts v. Hill, 82 S.E.2d 373, 
240 N.C 373. 

ND.—Mousel v. Wldicker, 69 NW. 
2d 783—Keck v. Kavanaugh, 177 
N.W 99, 45 N.D, 81. 

Okl—Cablniss v. Andrews, 258 P.2d 
180—Gripe v. Grieves, 111 P.2d 
818, 188 Okl. 666—Jarcckl Mfg. 

Co. v. Thames, 3 P.2d 428, 151 Okl. 
234—KKK Medicine Co. v. Harring¬ 
ton, 201 P. 496, 83 Okl. 201. 

Or.—Cathcart v. City of Marshfield, 
174 P. 138, 89 Or. 401. 

Pa.—Koppenhaver v. Swab, 174 A. 
393, 316 Pa 207—Bailey v. C. Lew¬ 
is Lavine, Inc., 163 A. 422, 302 Pa. 
273—Pawlowskl v. Sczehowicz, 143 
A. 180, 293 Pa. 648. 

S.C.—Breedln v. S. 8b H. X-Ray Co., 
174 S E. 913, 173 S.C. 112—King v. 
Western Union Telegraph Co., 

S.E. 629, 167 S.C. 600—^Dantsler v. 
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the trial cOurt,^® and it has also been applied by the | reviewing court 


Funderbura, 123 S.B. 788, 129 S.C. 
79—Barnett v. Gottlieb, 89 S.B. 641, 
106 S.C. 67. 

B.D.—^Frank v. Huzicka, 186 N.W. 
371, 45 S.D. 49—Prlvat v. Grand 
Bay Land Co.. 171 N.W. 327, 41 S. 

D. 494. 

Tenn.—Granert v. Bauer. 67 S.W.2d 
748, 17 Tenn.App. 370. 

Tex.—Monkey Grip Rubber Co. v. 
Walton, 63 S.W.2d 770, 122 Tex. 
185. 

Gulf, C. & S. F. Ry. Co. v. Har¬ 
vey, Com.App. 278 S.W. 839. 

Plains Creamery v. Denny, Civ. 
App., 277 S.W 2d 765, error refused 
no reversible error—Harris v. Elm 
Oil Co., Civ.App., 183 S.W.2d 216, 
error refused—Smith v. Hiergin- 
botham. Civ.App.. 141 S.W.2d 752, 
affirmed 158 S.W 2d 481, 138 Tex. 
227—Kounlze v. Tucker, Civ.App., 
103 S.W.2d 828, error dismissed— 
Croom V. Little, Civ.App., 42 S.W. 
2d 490—Doehrlng v. Gulf Produc¬ 
tion Co., Civ.App., 8 S,W.2d 723— 
Automobile Underwriters of Amer¬ 
ica V. Radford. Civ.App., 293 S.W. 
869, affirmed Radford v. Automo¬ 
bile Underwriters of America. Com. 
App., 299 S.W. 862—St. Paul Fire 
& Marine Ins. Co. v. Earnest, Civ. 
App., 293 S.W. 677, affirmed. Tex., 
296 S.W. 1088—Lopez v. Missouri, 
K. & T. Ry. Co. of Texas. Civ.App., 
222 S.W. 695. dismissed for want 
of Jurisdiction—Dumas v. Easley, 
Civ.App., 219 S.W. 866—Cotulla 
State Bank v. Herron, Civ.App., 
202 S.W. 797. 

Vt.—^Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt. 471— 
Belock V. State Mut. Fire Ins. Co. 
176 A. 19, followed in Belock v. 
Vermont Mut. Fire Ins. Co., 176 A. 
23 and Belock v. Union Mut. Fire 
Ins. Co., 176 A. 23, 106 Vt. 446. 
Wash.—Nelfort v. Davis, 277 P. 993, 
162 Wash 457—Karterman v. So- 
flTura, 248 P. 417, 140 Wash. 196. 
W.Va.—Adams v. Adams, 92 S E. 463, 
79 W.Va. 646—Malone v. Davis, 86 
S.E. 1100—Zumbro v. Stump, 18 S. 

E. 443, 38 W.Va. 325. 

Wls—Nitka v. Van Camp, 40 N.W. 

2d 670, 266 Wis. 119. 

4 C.J. p 782 note 43. 

Ooaditioiial denial 
Where the trial court denied a mo¬ 
tion for new trial and entered Judg¬ 
ment for a sum less than the verdict, 
it will be presumed In support of the 
Judgment that the new trial was de¬ 
nied on condition that plaintiff file 
a stipulation consenting to the modi¬ 
fication. 

Cal.—Abrams v. Hillman, 296 P. 644, 
112 C.A. 216. 

Keaxlag 

In the absence of a showing to the 
contrary, It will be presumed that 
the motion was heard at the first op¬ 
portunity. 


Mont.—^Price v. Northern Pac. Ry. 
Co.. 198 P. 439, 60 Mont. 166. 

ZUness of Judge 

Although the trial Judge was tak¬ 
en sick during the trial, if there is 
no admission in the bill of exceptions 
or proof that he was too ill intel¬ 
ligently to pass upon a motion for 
new trial, it will be presumed that 
he was not too 111. 

Tex.—Crosby v. Stevens, Civ.App., 
184 S.W. 706, dismissed for want 
of Jurisdiction. 

▼erdlct against weight of evidence 

(1) A motion for new trial for in¬ 
sufficiency of evidence to support the 
verdict being addressed to the sound 
discretion of the court, it must be 
assumed on appeal that, in granting 
it, the court was satisfied that the 
verdict was against the weight of 
the evidence. 

Cal.—^Work v. Whittington, 214 P. 
474, 61 C.A. 302—Roberts v. South¬ 
ern Pac. Co., 201 P. 968, 64 C.A. 
815—Marr v. Whistler, 193 P. 600. 
49 C.A. 364. 

R.I.—Ballcor v. Eastman, 92 A. 981. 
Tenn.—City of Nashville v. Pox, 6 
Tenn.App. 653. 

(2) The trial court’s action in 
granting a new trial on the ground 
of insufficiency of evidence will be 
presumed to be correct where the 
evidence is confiJctlng. 

Ala.—Ford v Sellers, 69 So.2d 799, 
267 Ala. 404—Reed v. Thompson, 
143 So. 669. 225 Ala. 381. 

N.D.—Kavanaugh v. Nestler, 177 N. 

W. 647, 45 N.D. 376. 

S D.—^Northern Bag Co. v. Dakota 
Plaster Co., 173 N.W. 726, 42 S.D. 
281. 

Wash.—Pronger v. Buck, 263 P. 959, 
146 Wash. 677. 

(3) Where trial court has granted 
a motion for new trial and one of 
the grounds Is that verdict is against 
weight of evidence, appellate court 
will presume ruling to be correct 
unless weight of evidence plainly 
supports verdict. 

Ala—Romano v. Thrower, 63 So.2d 
369, 268 Ala. 416—Birmingham 

Elec. Co. V. Greene, 39 So.2d 398, 
252 Ala. 40. 

20. Ala.—Commercial Standard Ins. 
Co. V. Berger Inv. Co., 86 So. 2d 
282, 264 Ala, 208—^Morgan County 
v. Hart, 71 So,2d 278, 260 Ala 418 
—Camp v. Atlantic Coast Line R. 
Co.. 36 So.2d 331, 251 Ala. 184— 
Montgomery City Lines v. Scott, 
26 So.2d 200, 248 Ala. 27—Lindsay 
Products Corp. v. Alabama Secu¬ 
rities Corp., 26 So.2d 862, 247 Ala. 
662—German-Amsrican Wholesale 
Optical Co. V. Rosen, 170 So. 211, 
233 Ala. 106—^Williams v. Birming¬ 
ham Water Works Co., 162 So. 96, 
230 Ala. 438—Parker v. Hayes Lum¬ 
ber Co., 127 So. 604, 221 Ala. 73— 
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in cases where the new trial was 


King V. Scott, lie So. 681, 217 Ala. 
611—^Walker v. St Louis-San Fran¬ 
cisco Ry. Co., 108 So. 388, 214 Ala. 
402—^Ex parte Landers, 106 So. 225, 
214 Ala. 20—Cook v. Sheffield Co., 
91 So. 473, 206 Ala. 626—Prude v. 
Thompson & Thompson, 79 So. 21. 
201 Ala. 595. 

McClelland v. Orange Crush- 
Grapico Bottling Co., 62 So.2d 803. 
36 Ala.App. 682—^Abbott V. Ala¬ 
bama Coca Cola Bottling Co., 69 
So.2d 623, 36 Ala.App. 477—Wood- 
all V. Regal Andre, Inc., 60 Bo.2d 
2, 35 Ala.App. 637—Crumpton v. 
Pilgrim Health & Life Ins. Co., 46 
So 2d 848, 36 Ala.App. 363—Kent 
V. Lindsey. 10 So.2d 64. 80 Ala. 
App. 682—Bridgeforth v. National 
Life & Accident Ins. Co., 140 So. 
770, 26 Ala.App. 75. 

Ariz.—Mendez v. Moya, 91 P.2d 870, 
64 Arlz. 44—Buckeye Irr. Co. v. 
Askren, 46 P.2d 1068, 46 Ariz 
666 

Ark.—Thudlum v. Dickson, 235 S.W. 
2d 53. 218 Ark. 1. 

Cal.—Sparks v. Redinger, 279 P.2d 
971, 44 C.2d 121—Sinz v. Owens, 
206 P.2d 3. 33 C.2d 749. 8 A L R 2d 
767—Ballard v. Pacific Greyhound 
Lines, 170 P.2d 466, 28 C.2d 367— 
Mazzotta v. Los Angeles Ry. Cor¬ 
poration, 163 P.2d 338, 26 C 2d 165 
—Dempsey v. Market Street Rj 
Co., 142 P.2d 929, 23 C 2d 110— 
Carter v. J, W. Silver Trucking 
Co, 47 P.2d 733, 4 C.2d 198—Rosen¬ 
berg V. Geo. A. Moore & Co., 229 
P. 34, 194 C. 392. 

Thomas v. Moore, App., 803 P.2d 
624—Edler v. Sepulveda Park 
Apartments, 297 P.2d 608. 141 C.A. 
2d 676—Thompson v. Blum’s, Inc . 
293 P.2d 82, 139 C.A.2d 140—Cor- 
setto v. Pacific Elec. Ry., 289 P 2d 
116, 136 C.A.2d 631—Karp v. Ja¬ 
cobs. 287 P.2d 400, 135 C.A 2d 388 
—McNamara v. San Diego Transit 
System, 286 P.2d 897, nn C.A.2d 
139—Brandwein v. Rodriguez, 284 
P.2d 180, 133 C.A.2d 433—Bruns v. 
Southern Pac. R. Co., 281 P.2d 631, 
132 C.A.2d 142—Quinn v. Oil Fields 
Trucking Co., 279 P.2d 776, 130 C. 
A.2d 720—Roberts v. Garania, 279 
P.2d 149, 130 C.A.2d 613—Shipley 
v. Permanente Hospitals, 274 P.2d 
63. 127 C.A.2d 417—Pierce v. Nash, 
272 P.2d 938, 126 C.A.2d 606—Bol¬ 
ton V. Martin, 271 P.2d 991, 126 C. 
A.2d 178—^Davis v. Washburn, 268 
P.2d 1070, 124 C.A.2d 667—Gilbert 
v. Yellow Cab Co., 267 P.2d 392, 
123 C.A.2d 782—Crane v. Middle- 
ton, 267 P.2d 82, 123 C.A.2d 617— 
Mendoza v. Enrico, 263 P.2d 70, 121 
C.A.2d 392—Henderson v. Drake, 
268 P.2d 879, 118 C.A.2d 777—Lo¬ 
pez v. Caplti, 250 P.2d 616, 114 C. 
A.2d 644—Dorsa v. MocNell, 247 P. 
2d 677, 112 CA.2d 807—Norden v. 
Hartman, 246 P.2d 8, 111 C.A.2d 



5 aj.s. 

Lonff V. California-Western 
States Life Ins. Co., 244 P.2d 488, 
111 C.A.2d 264—Maroal v. J. W. 
Robinson Co., 238 P.2d 78, 107 C. 
A.2d 811—Dalglelsh v. Holt. 287 
P.2d 553, 108 CA.2d 661—Bridg- 
ford V. Sawyer, 234 P.2d 96, 105 C. 
A.2d 631—Tice v. Kaiser Co., 226 
P.2d 624, 102 CA.2d 44—Shellhaas 
V. Petrolane, Limited, 219 P.2d 
797, 98 C.A.2d 171—Pacific Tel. & 
Tel. Co V. Wellman, 219 P.2d 506, 
98 C.A.2d IBl—Still v. Pearson, 216 
P.2d 87, 96 C.A.2d 815—Jones v. 
Scurlock, 214 P.2d 599, 96 C.A.2d 
201—Bearing v. Fessler, 210 P.2d 
536, 94 C.A.2d 260—Barnett v. Gar¬ 
rison, 209 P.2d 426, 93 C.A.2d 558 
—Rembold v. Goodwin, 209 P.2d 
402, 93 C.A.2d 605—Copley v. Put¬ 
ter, 207 P.2d 876, 93 G.A.2d 453— 
Yost V. Johnson, 206 P,2d 13, 91 C. 
A.2d 849—Barcus v. Campbell, 204 
P.2d 66, 90 C.A.2d 168—Downs v. 
Sherry, 202 P.2d 101, 90 C.A.2d 1— 
McCoy V. Yellow Cab Co. of Cal., 
198 P.2d 371, 88 C.A 2d 47—Sweeloy 
V. Leake, 197 P.2d 401, 87 C.A.2d 
636—Hammer v. Crehan, 190 P. 
2d 270, 84 C.A.2d 123—De Victoria 
V. Brickson, 188 P.2d 276, 83 C A. 
2d 206—Busby v. Silverman, 186 P. 
2d 442, 82 CA.2d 893—Stone v. 
Los Angeles County Flood Control 
Dist., 185 P.2d 396, 81 C.A.2d 902 
—Smith V. Ward Transp. Co., 183 
P.2d 701, 81 C.A.2d 213—Mangier 

V. Pacific Elec. Ry. Co, 163 P.2d 
774, 71 C.A 2d 815—Blumenthal v. 

W. I Hollingsworth & Co, 3 59 P. 
2d 75, 69 C.A.2d 337—Scott v. Renz. 
154 P.2d 738, 67 C.A 2d 428—Hawk- 
inson V. Oesdcan, 143 P.2d 967, 61 
C.A.2d 712—Baker v Berreman, 136 
P.2d 576, reheard 142 P 2d 448, 61 
C.A.2d 23B—Gossman v. Gossnian, 
126 r.2d 178, 52 C.A.2d 184—Fin¬ 
ney V. Wierman, 126 P.2d 143, 52 
C.A.2d 282—Weddle v. Loges, 126 
P.2d 914, 62 CA.2d 115—Barr v. 
Mountjoy, 122 P 2d 676, 60 C.A 2d 
40—Bayley v Souza, 108 P 2d 725, 
42 C A 2d 166—Bauman v. City and 
County of San Francisco, 108 P.2d 
989, 42 C.A 2d 144—Collins v. Nel¬ 
son, 106 P2d 39, 41 C.A.2d 107— 
Mortimer v. Young, 98 P.2d 1061, 
37 C.A 2d 164—^Evju v. Baiiacrs' 
Union, Local 134, 96 P 2d 1020, 36 
C.A 2d 86—Gray v. Robinson, 91 
P.2d 194, 33 C.A 2d 177—Barber v. 
Quatacker, 85 P.2d B60, 29 CA2d 
728—Gallichotte v. California Mut. 
Building & Loan Ass'n, 74 P.2d 73, 
28 CA.2d 570, opinion supplement¬ 
ed 74 P.2d 535, 23 C.A.2d 570— 
Lucerne Country Club v. Beal, 68 
P.2d 408, 21 C.A.2d 121—Bonner v. 
Los Angeles Examiner, €2 P.2d 
427, 17 C.A.2d 468—Krebs v. Los 
Angeles Ry. Corp., 61 P.2d 931, 7 
C.2d 649—Laverne v. Dold, 61 P. 
2d 497, 17 C.A2d 601—Parker v. 
Brown, 67 P.2d 183, 13 C.A.2d 601 
—Taylor v. Hodriauez, 62 P.2d 494, 
10 C.A.2d 608—^Armstrong v. Wal¬ 
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lace, 47 P.2d 740, 8 aA.2d 429— 
Nicholas V. Leslie, 46 P.2d 761, 7 
C.A.2d 690—Ohlson v. Frazier, 39 
P.2d 429, 2 C.A.2d 708—Chapman 
V. Goldberg, 36 P.2d 641, 140 C.A. 
644—Pohle v. Bollnas Beach Real¬ 
ty Co., 20 P.2d 730, 130 C.A. 704 
—^Weaver v. Shell Oil Co., 18 P.2d 
736, 129 C A. 232—^Bieser v. Da¬ 
vies. 7 P.2d 388, 119 C.A. 669—Ken¬ 
dall V Kolb, 6 P.2d 966, 119 C.A. 
681—Zurich Ins. Co. v. Coachella 
Valley Home Telephone & Tele¬ 
graph Co., 6 P.2d 943. 119 C.A. 66 
—Stoneburner v. Richfield Oil Co. 
of California, 6 P 2d 436, 118 C.A. 
449—Market St. Ry. Co. v. George, 
3 P.2d 41, 116 C.A. 672—Wulbern 
V. Gilroy Express, 2 P.2d 608, 116 
C.A. 222—Beall v. Erickson, 297 
P. 960, 113 CA. 36—Dreyer v. Cy- 
rlaoks, 297 P. 36, 112 C.A. 279— 
Hlralde v. Cochran, 293 P. 166, 109 
C.A. 377—Smart v. Spangler, 264 
P. 806, 89 C.A. 361—Roberts v. 
Southern Pac. Co., 201 P. 968, 64 C. 
A. 286—Clohan v. Kelso, 183 P. 
849. 42 CA. 67. 

Annin v. Belridge Oil Emp. Fed¬ 
eral Credit Union, 260 P.2d 296, 119 
C.A 2d Supp. 900. 

Colo.—Crosby v. Canino, 3 P.2d 792, 
89 Colo. 434, 78 A.L.R. 1202. 

Conn.—Schlag v. Paifney, 131 A. 420, 
103 Conn. 683—^Ulrich v. New York, 
N H. & II. R. Co.. 119 A. 890, 98 
Conn. 667—Roma v. Thames River 
Specialties Co., 96 A. 169, 90 Conn. 
18. 

Fla—Mead v. Bentley, 61 Bo.2d 428 
—Poindexter v. Seaboard Air Line 
R. Co., 56 So.2d 906—Martin v. 
Stone, 61 So.2d 33—^Hart v. Held, 
6 So 2d 878, 149 Fla. 83—Blue & 
Gray Cab Co. v. Lowe, 196 So. 426, 
143 Fla. 129—Motor Transit Co. v, 
Studstlll, 176 So. 769, 129 Fla. 769 
—Gulf Coast Title Co. v. Walters, 
168 So. 537, 124 Fla. 134, rehear¬ 
ing granted 170 So. 130, 126 Fla. 
427—Beckwith v. Bailey, 161 So. 
676, 119 Fla. 316—McDaniel v. 

Burns, 166 So 607, 116 Fla. 666— 
Tampa Electric Co. v. Ferguson, 
118 So. 211, 96 Fla. 376—Lockhart 
V. Butt-Landstreet, 107 So. 641, 91 
Fla. 497—Cheyney v. Roberts, 81 
So. 475, 77 Fla. 324—Carney v. 
Stringfellow, 74 So. 866, 73 Fla. 
700—Abcrson v. Atlantic Coast 
Line R. Co., 67 So. 44, 68 Fla. 196 

Idaho.—Walker v. Dlstler, 296 P.2d 
452. I 

Ill.—Warren v. Patton, 119 N.E 2d 
466, 2 Ill,App.2d 173—Corby v. 

Dooley. 40 N.E 2d 581, 313 Ill.App. 
509. 

Iowa.—Steensland v. lowa-Illinols 
Gas & Elec Co., 47 N.W.2d 162, 
242 Iowa 534. 

Kan.—Schroeder v. Texas Co., 219 P. 
2d 1063, 169 Kan. 607—Bateman v. 
Roller, 211 P.2d 440, 168 Kan. Ill— 
Hiltabidle v. Bradburn. 204 P. 707, 
110 Kan. 623. 
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Ky.—^Royal ColUeriMi Co. v. WaUHi 
276 S.W. 615, 210 Ky. 600—Chesa¬ 
peake & O. Ry. Co. V. Salyers, 218 
S.W. 474, 187 Ky. 144, 160. 

Mo.—Taylor v. Farmers Bank of 
Chariton County, 161 S.W.2d 248, 
849 Mo. 407—Thompson v. St. Jo¬ 
seph Ry.. Light, Heat & Power Co., 
181 S.W.2d 574, 345 Mo. 31—King 
v. Mann, 286 S.W. 100, 315 Mo. 318. 

Donaldson v. Rather, App., 288 
S.W.2d 682—State ex rel. State 
Highway Commission v. Flynn, 
App., 263 S.W.2d 854—Shearrer V. 
Shearrer, App,, 259 S.W.2d 706— 
Wormlngton v City of Overland, 
App., 224 S.W.2d 590—Schreiner v. 
City of St. Louis, App., 203 S.W.2d 
678—Clohesy v. Century Electric 
Co., App., 142 S.W.2d 780—Spears 
v. De Clue, App., 133 S.W.2d 1044, 
record quashed on other grounds 
State ox rel. Spears v. Hughes, 
142 S.W.2d 3, 346 Mo. 421—Van 
Meter v. Beckers, App., 42 S.W.2d 
961—Crocker v. MacCartney, App., 
24 S.W.2d 649—Reissman v. Wells. 
App., 268 S.W. 43—Eisenbarger v. 
Wilhite, App., 288 SW 169—King 
v. Mann, 235 S.W. 606, 208 Mo. 
App. 642, affirmed 286 S.W. 100— 
Oliver V. St. Louis-San PYancisco 
Ry. Co.. App., 211 S.W. 699. 

Mont.—Parsons v. Rice, 264 P. 896, 
81 Mont. 609. 

Nev.—Shute v. Big Meadows Inv. Co , 
198 P. 227, 46 Nev. 99, 16 A.L.R 
1156. 

N.J.—Gallichlo v. Gumlna, 114 A.2d 
447i 85 N.J.Super. 442. 

N.C.—Roberts v. Hill, 82 S.E 2d 873, 
240 N.C. 373—Spake v. Pearlman, 
21 S.E 2d 881, 222 N.C. 62—Likas v. 
Lackey, 119 S.E. 763, 186 N.C. 398. 

N.D.—^Zachmeler v. Oil Exploration 
Co., 76 N.W 2d 638—Cunningham v. 
Great Northern Ry. Co., 14 NW.2d 
763, 73 N.D. 316—Baird v. Unter- 
sehor, 224 NW. 306, 67 N.D. 885— 
Shuman v Lesmelster, 168 N.W. 
271, 34 N.D. 209. 

Ohio.—McNeil v. McNeil, App., 68 
N.E 2d 838. 

Okl—Hopkins v. Stoddard, 801 P.2d 
1001—Hays Trucking Co. v. Max¬ 
well. 261 P.2d 466—Y & Y Cab Co. 
V. Ford, 262 P.2d 480, 207 Okl. 
663—Spence v. Park, 248 P.2d 1000, 
207 Okl. 216—Tulsa City Lines v. 
Howell. 214 P.2d 266, 202 Okl. 

394 —Thompson v. Gallon Iron 
Works & Mfg. Co, 174 P.2d 266, 
198 Okl 21—McCuistion v. Chris¬ 
tian, 172 P.2d 610, 197 Okl. 441— 
Massey v. Sinopoulo, 161 P.2d 794, 
194 Okl. 365—Cooke v. Sinopoulo, 
161 P.2d 791, 194 Okl. 362—Jack- 
son V. Cleage, 142 P.2d 111, 193 Okl. 
210—Swift & Co. V. Klrkly. 181 
P.2d 998, 191 Okl. 610—Peoples 
Finance & Thrift Co. v. Ferrler, 
129 P.2d 1016. 191 Okl. 364— 

Thompson v. Norwood, 117 P.2d 
791, 189 Okl. 860—Mornlngside 

Hospital and Training School for 
Nurses v. Pennington, 114 P.2d 
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refused by the court below.*l The rule is held to | be especially applicable where the record on appeal 


94S, 189 Okl. 170—Carpenter y. 
Buellesfeld. 102 P.2d 119. 187 Okl. 
218>^-Oklahoma Clty-Ada-Atoka Ry. 
Co. V. Swink, 97 P.2d 72, 186 Okl. 
292—Hart v. Howell, 86 P.2d 401, 
184 Okl. 146—Belford v. Allen, 80 
P.2d 676, 183 Okl. 261—Kurn v. 
Thompson, 80 P.2d 678. 183 Okl. 
186—Moore v. Taylor, 71 P.2d 606. 
180 Okl. 496—Nichols Transfer & 
Storage Co. v. Lumpkin, 69 P.2d 
640. 180 Okl. 360—Bailey v. Sisson. 
69 P.2d 65. 180 Okl. 212—Oklahoma 
City V. Tarklngrton, 63 P.2d 689, 
178 Okl. 430—Oklahoma City v. 
Caple, 62 P.2d 1026, 178 Okl. 296— 
Deaton v. Little, 62 P.2d 1018, 178 
Okl. 347—National Aid Life Ass'n 
V. Wiles, 41 P.2d 666, 171 Okl. 67— 
Wilson V. Hartln, 8 P.2d 1104, 165 
Okl. 267—Isaacs v. Tull, 267 P. 
10491, 131 Okl. 138—Metropolitan 
Life Ins. Co. v. Plunkett, 234 P. 
722, 109 Okl. 148—Eldred v. Pitts¬ 
burg County Ry. Co, 220 P. 361, 93 
Okl. 163—Freeman v. Farmers’ & 
Merchants' Bank. 162 P. 105, 61 
Okl. 688. 

Or.—Robertson v. Coca Cola Bottling 
Co. of Walla Walla. Wash. 247 P. 
2d 217, 195 Or. 668—Arthur v. 
Parish. 47 P 2d 682, 160 Or. 267— 
Cicrich v. State Industrial Acci¬ 
dent Commission, 23 P.2d 634. 143 
Or. 627—Shain v. Meier & Prank 
Co.. 13 P2d 360, 140 Or. 618 
Pa.—Stephenson v. Service Supply 
Corp., 63 A.2d 438. 164 Pa Super. 
31—Tate v. Metropolitan Life Ins. 
Co., 27 A.2d 283. 149 Pa.Super. 

558—Rabinovltz v. Earle Gear & 
Mach. Co., 70 Pa.Super. 645, 

RI.—Severiano v. Dlwinsky, 192 A. 
467, 68 R.I. 237—Hamilton Co. v. 
Rosen. 191 A. 255, 68 R1. 35. 

Tenn.—^Wlleman v. Mayor and Aider- 
men of Town of Tullahoma, 196 
S.W 2d 326, 29 Tenn App. 172 
Tex.—Tarbutton v. Ambrlz, Civ.App , 
282 S.W. 891—McCaskey v. McCall, 
Civ.App., 226 S.W. 432. 

Vt.—Russell V. Pllger, 37 A 2d 403, 
113 Vt. 637—Cram v. Meagher, 36 
A.2d 866, 113 Vt. 463—Lancour v. 
Herald &, Globe Ass’n, 28 A.2d 
396. 112 Vt. 471. 

Va.—Stubbs v. Cowden, 18 S E.2d 
276, 179 Va. 190. 

W.Va.—Ward v. County Court of 
Raleigh County, 93 S.E.2d 44—^An¬ 
derson v. Bauer, 213 P. 477, 121 
Wash. 112. 

Wis.—Hunter v. Siriannl Candy Co., 
288 N.W. 766, 233 Wis. ISO. 

4 C.J. p 782 note 44. 

Jorlsdiotlon 

Where court passed on motion for 
new trial and granted the motion, 
there was, in absence of anything to 
the contrary, a presumption in favor 
of the court’s Jurisdiction to enter¬ 
tain the motion and to pass on it. 


Ga.—Cox V. Bank of Ochlochnee, 21 
S.E.2d 486, 67 Ga.App. 853. 
Xastniotloaa 

Where reviewing court could not 
determine whether trial court erred 
in giving and refusing instructions 
because supplemental statement of 
facts had been stricken because not 
timely filed, it was presumed that 
trial court properly granted motion 
for new trial because of errors in 
giving and refusing Instructions. 
Wash.—Falk v. Rose, 139 P.2d 634. 
18 Wash.2d 333. 

PrcMnimptlon weakenji on saoh oon- 
onrrent yerdlot 

Ga.—Allen v. Southern Ins. Securities 
Corp., 187 S.E. 714, 64 Ga.App. 
816. 

Oorreotiag order premuned valid 

Where the record is silent, the ap¬ 
pellate court will presume that the 
nunc pro tunc order correcting the 
order granting a new trial is valid. 
Cal.—Haynes v. Los Angeles Ry. 
Corporation, 262 P. 1072, 80 C.A 
776. 

Newly discovered evidence 

Where the court granted an appli¬ 
cation to reopen the case for newly 
discovered evidence, the appellate 
court must assume that testimony 
in support of the application was 
sufficient to warrant ruling. 

La.—West v. Green. 131 So. 695, 16 
La.App. 216. 

21 . Ala.—^Walker v. St. Lou is-San 
Francisco Ry. Co., 108 So 388. 214 
Ala. 492—Ward v. Forbus, 104 So. 
766, 213 Ala. 306—Cook v. Sheffield 
Co., 91 So. 473, 206 Ala. 625—City 
of Mobile v. Rush, 81 So. 570, 202 
Ala. 628 

Polk v. A. H. Pinehardt Co., 68 
So.2d 732, 37 Ala.App. 346—Ross 
Neely Motor Exp. v. Robinson, 48 
So.2d 262, 35 Ala.App. 431, certio¬ 
rari denied 48 So.2d 254, 254 Ala. 
293—North Carolina Mut. Life Ins 
Co. V. Jones, 30 So 2d 270, 33 Ala 
App. 77—Birmingham Electric Co. 
V. Bailey, 16 So 2d 466, 31 Ala.App. 
275, certiorari denied 15 So.2d 469, 
244 Ala. 671—Equitable Life Assur 
Soc. of U. S V. Garrett, 160 So. 776, 
26 Ala.App. 396. 

Ariz.—Stewart v. Damron, 160 P.2d 
321, 63 Ariz, 158—Stewart v. 

Schnepf, 158 P.2d 629, 62 Ariz. 440 
—Stevens v. Connors, 249 P. 64, 30 
Ariz. 485. 

Ark.—American Ry. Express Co. v. 
Hammock, 242 S.W. 666, 154 Ark. 
263—Durban v, Montgomery, 224 
S.W. 729, 145 Ark 368 
Cal —Cope V. Davison, 180 P.2d 873, 
30 C.2d 193, 171 A.L R. 667—Cam- 
inetti V. Edward Brown & Sons, 144 
P.2d 670, 23 C.2d 511. 

Jensen v. Southern Pac. Co., 276 
P.2d 703. 129 C.A 2d 67—Covely v. 
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C. A. B. Const. Co.. 242 P.2d 87. 

110 C.A.2d 30—Lemere v. Safeway 

Stores, 228 P.2d 296, 102 C.A 2d 712 
—Engleman v. Malchow, 206 P.2d 
413, 91 C.A.2d 341—Adams v. 

Southern Pac. Co., 186 P.2d 729, 82 
CA.2d 660—Cooksey v. Atchison, T. 
& S. F. Ry. Co., 178 P.2d 69, 78 C.A. 
2d 604—liurnsed v. Murray, 161 P. 
2d 413, 70 C.A 2d 689—Gunning v. 
Forbes, 141 P 2d 30, 60 C.A.2d 621 
—Brown v. McCuan, 132 P.2d 838, 
66 C.A.2d 36—Moran v. Moran, 128 
P.2d 796. 64 C.A.2d 221—Kroeker v. 
Jack, 124 P.2d 619, 61 C.A.2d 272— 
Ferguson v. Dam, 35 P 2d 1072, 140 
C A. 701—Pohle v. Bolinas Beach 
Realty Co., 20 P.2d 730, 130 C.A. 
704—Sarcady v. Bledcnweg, 3 P.2d 
43. 116 C.A. 681—Title Land Co. v. 
Schaefer, 182 P. 463, 41 C.A. 294— 
Donnatin v. Union Hardware & 
Metal Co., 176 P 26. 38 C.A 8. peti¬ 
tion denied 177 P. 846, 38 C.A. 8. 

Conn.—McWilliams v. American 
Fidelity Co, 102 A.2d 346, 140 

Conn. 672—Paskewicz v. Hickey, 
149 A. 671, 111 Conn. 219—Stevens 
v. Yale. 127 A. 283. 101 Conn 683— 
Cahill V. Royal Ins. Co., 108 A. 644, 
94 Conn. 118. 

Fla.—Natural Gas & Appliance Co v. 
Marion County, 68 So 2d 701— 
Smith V. Sears, 64 So.2d 436— 
Cleary Bros. Const Co v. Phelps, 
24 So 2d 61, 156 Fla. 461. 

Ga—Digsby v. Johnson, 61 S E 2d 
792, 82 Ga App 611—Progressive 
Life Ins Co. v. Wallace, 6 S E 2d 
398, 61 Ga.App 245—Seaboard Air 
Lino Ry. Co v Benton, 169 S E. 
717, 13 GaApp 496, reversed on 

other grounds 165 S E. 693, 175 Ga. 
491, conformed to 166 S E. 219, 46 
GaApp 832 

Ill—Ray v Sims, 79 NE.2d 634, 334 

111 App. 392—Eeingenburg v. Lin- 
coln-Lansing Drainage Dist., 33 N. 
E2d 906, 310 Ill.App 179—Tindall 
V. Chicago & N. W. Ry. Co., 200 Ill. 
App 556. 

Ind.—Conner v. Jones, 69 N.E.2d 677, 
116 Ind.App. 660, rehearing denied 
60 N.E2d 634, 116 Ind.App. 660— 
State ex rel. Conner v Pritchard, 
64 NE2d 283, 116 Ind App. 66— 
Spannuth v. Cleveland, C., C. & St. 
L. Ry. Co.. 148 N.E 410, 196 Ind. 
379—Indianapolis & Cincinnati 

Traction Co. v. Harrell, 134 N E 
871, 192 Ind. 188—Indianapolis 

Traction & Terminal Co. v. Hensley, 
115 N.E. 934, 186 Ind. 479—Deckard 
v. May, 122 N.E. 669, 69 Ind.App. 
691. 

Kan—^Wade v. Empire Diet. Electric 
Co , 158 P. 28, 98 Kan. 866, rehear¬ 
ing denied 168 P. 1110. 

Ky.-—Qorrell, Barrow & Kirkpatrick 
V. South’s Adm’r, 83 S.W.2d 618, 
260 Kv. 28—Crofton v. Louisvills 
A N. R, Co.. 198 S.W. 229, 177 Ky., 
SSL 



6 C.J.S. 


APPEAL & ERROR § 15^' 


is incomplete22 or is in part unintelligible,^* or 
where no exception was taken*^ or error assigned as 
to the order made;** but it has been held that the 


presumption does not obtain where the question 
hinges on the proper interpretation of undisputed 
evidence.*** 


Miss.—Yazoo & M. V. R. Co. v. Lee, 
114 So. 866, 148 Miss. 809. 

Mo.—Baker v. Brown’s Bstate, 294 
S.W.2d 22. 

Buehler v. Baum, App, 71 S.W. 
2d 851—^Brown v. Shaw, App., 12 
S.W.2d 608—Plttan v. Otis Elevator 
Co., App., 7 S.W.2d 412—Keener v. 
Missouri Pac. H. Co., App., 269 
S.W, 636. 

Nev.—Water Co. of Tonopah v. Tono- 
pah Belmont Development Co., 249 
P. 665, 60 Nev. 24. 

N.H.—^Amundsen v. Boston & Maine 
Transp. Co., 70 A.2d 486, 96 N H. 85 
—N. E. Rcdlon Co. v. Franklin 
Square Corp., 23 A.2d 370, 91 N.H 
602. 

Ohio.—In re Lowry’s Estate, 36 N.E 
2d 164, 66 Ohio App. 437. 

Okl —Kurn v. Maxwell, 151 P 2d 380, 
194 Okl. 336—National Tank Co v. 
Scott, 180 P.2d 316, 191 Okl 613— 
City of Wilson v. Fulton, 229 P 
136, 100 Okl. 228—Jensen v. Har¬ 
less, 209 P. 740. 87 Okl. 197. 

Pa—Fischer v. Commercial Nat 
Bank, 184 A. 67. 321 Pa. 200— 
O’Farrell v. Mawson, 182 A. 638, 
320 Pa. 316—First Nat. Bank v 
Cattle Bros. Corporation, 131 A. 
731, 286 Pa. 202. 

Cathcart v. Sears, Roebuck & Co., 
183 A 113, 120 Pa Super. 631— 
Beatty v. Boyson, 62 Pa Super. 483 

RI—Powell V. Galllvan, 118 A, 769. 
44 R I 463. 

SD—Haaser v Enplebrecht, 186 N. 
W. 672. 45 SD. 143. 

Tenn—Davis v. Mitchell, 178 S.W.2d 
889, 27 Tenn.App. 182. 

Radford v. Automobile Under¬ 
writers of America, Com App., 299 
S.W 862. 

Kimble v. Younger Bros—J. M 
English Truck Lines, Civ.App., 283 
S W 2d 264, error refused no re¬ 
versible error—Western Cottonoil 
Co v Pinkston, Civ.App., 279 SW. 
2d 160—Texas Emp. Ins. Ass’n v. 
Layton, Civ App., 278 S.W 2d 453— 
Liberty Cab Co. v. Green, Civ.App , 
262 S W.2d 622, error refused no 
reversible error—Phillips v. Texas 
A P. Ry. Co., Civ.App, 223 S.W.2d 
268, error refused no reversible 
error—Qowan v. Relmers, Civ App , 
220 S.W.2d 331, error refused no 
reversible error—Herrin v. Falcon, 
Civ.App., 198 S.W.2d 117, error re¬ 
fused no reversible error—Balque 
V. Green, Clv.App., 193 S.W.2d 705, 
error refused no reversible error— 
GuthHe V. Russ, Civ.App., 148 S.W. 
2d 263, error dismissed, judgment 
eorrect—Dallas Railway & Termi¬ 
nal Co. V. Ector, Clv.App., 91 SW. 
2d 964, reversed on other grounds 
116 S.W.2d 683. 131 Tex. 605— Yel¬ 


low Cab Corporation v. Halford, 
Clv.App., 91 S.W.2d 801, error dis¬ 
missed—Booth V. H. P. Drought Sk 
Co., Clv.App., 89 S.W.2d 432, error 
dismissed—State Teachers' Mut 
Life Ins. Co. v Mims, Civ.App. 74 
S.W.2d 649—Taylor v. General Ex¬ 
change Ins. Corporation, Civ.App., 
67 SW.2d 1061—Hardy v. Bump- 
stead, Civ.App.. 18 S.W.2d 821, re¬ 
versed on other grounds, Com App., 
41 S.W.2d 226, 76 A.L R. 1488—Ft 
Worth & R. G. Ry. Co. v. Tuggle, 
Civ App. 196 SW. 910—Martin v. 
Clements, Civ App., 193 S.W. 437— 
Grubbs V. Marple, Civ.App., 186 S. 
W. 697, error refused—Crosby v. 
Stevens. Civ App., 184 SW. 706, dis¬ 
missed for want of jurisdiction. 
Vt.—Laferriere v. Saliba, 117 A.2d 
380—Bclock V. State Mut. Fire Ins. 
Co., 176 A. 19, followed in Belock 

V. Vermont Mut. Fire Ins. Co., 176 
A. 23 and Belock v. Union Mut. 
Fire Ins. Co.. 176 A. 23, IOC Vt. 445 
—Rutland Sash & Door Co. v. Glea¬ 
son. 126 A. 677. 98 Vt. 216 

Wls—^Wujcik V. Globe & Rutgers 
Fire Ins Co. of New York, 207 N. 

W. 710, 189 Wls. 366. 

4 C.J. p 782 note 46. 

Order presumed in time 
An order vacating an order grant¬ 
ing a new trial, dated the same day 
that the Anal Judgment was entered, 
will be presumed, in the absence of 
anything to the contrary, to have 
been rendered prior to the entry of 
the flnal judgment under the pre¬ 
sumption that it was regularly and 
lawfully made. 

Tex —Gulf, C & S F. Ry. Co. v. 
Muse. 207 S.W. 897, 109 Tex. 362, 4 
A.L.R 613. 

Presumption of sufflolent approval 

Where the statute makes It the 
duty of the trial judge to grant a new 
trial when he is not satisfied with 
the verdict, the appellate court must 
assume that the trial judge approved 
of the verdict, even though the judge 
stated that he did not wish the case 
to go up "stamped with his full ap¬ 
proval." 

La —Dahlberg v. Shreveport Traction 
Co., 74 So. 707, 141 La. 96. 

Presumption of remittitur 

Where verdict included both com¬ 
pensatory and punitive damages in 
definite amounts and court overruled 
motion for new trial on condition 
that plaintiff accept remittitur in an 
amount in excess of punitive dam¬ 
ages, without, however, indicating 
what items were included in the re¬ 
mittitur, and the plaintiff accepted 
the remittitur, reviewing court would 
presume, if it was necessary to bus- 
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tain the judgment, that punitive darn* 
ages had been remitted. 

Ohio.—^Armstrong v. Feldhaus, 93 N. 

E.2d 776, 87 Ohio App. 75. 
Presomptloa as to lower court actlom 
Where a portion of a juror’s testi¬ 
mony was impeached, the appellate 
court must presume that the trial 
court disbelieved his testimony of 
misconduct, since a new trial due to 
the juror’s misconduct was denied. 
Tex.—Bradley v. Texas & P. Ry. Co.. 

Com.App., 1 S.W.2d 861. 

Beoord must show error to warrant 
reversal 

The record must show affirmatively 
that the trial court’s approval of the 
verdict of tho jury, by overruling a 
motion for a new trial, was errone¬ 
ous, to warrant a reversal, since a 
judgment cannot be reversed on ap¬ 
peal on the mere possibility that er¬ 
ror has been committed. 

Ind—Spannuth v. Cleveland, C., C. ft 
St. L. R. Co., 148 N.E. 410, 196 Ind. 
379. 

Bights properly safegnardsd 

It is to be presumed that defend¬ 
ant’s motion for a new trial would 
have been granted had it appeared to 
the presiding judge that defendant's 
rights had not been properly safe¬ 
guarded by the jury. 

Mass.—Matthews v. New York Cent, 
& H R R. Co., 120 NE. 185, 231 
Mass. 10. 

22. Ala.—Ex parte Stanley, 84 So. 
773, 203 Ala. 408—Greer v. Malone- 
Beall Co., 72 So. 28, 196 Ala. 401. 

Southern Ry. Co. v. Herron, 68 
So. 661, 12 Ala.App. 416. 

Cal —Armstead v. Jackson, 280 P. 
1028, 100 C.A. 72.6—Sandoval v. 

Salazar, 207 P. 937, 67 CA. 766. 
Idaho.—Chesney v. Bodily, 298 P. 
937, 60 Idaho 697. 

Ill.—See Brown v John L. Paraham 
Hat Co., 198 Ill.App. 623. 

Ind—Tuxedo State Bank v. Keough, 
163 NE 626, 88 Ind.App. 266. 

Mo—^Val Reis Piano Co. v. Gordon, 
App. 207 SW. 233. 

Tex—Noblett v. Olive, Civ App., 259 
S.W 306—Hoffman v. Korp & Mur¬ 
ray Tool Co., Civ.App., 261 S.W. 
823. 

4 C.J. p 782 note 46. 

23. Ga.—Grier v. Brown, 45 S.B. 
456, 118 Ga. 670. 

24. Ind.—Hornady v. Shields. 21 N. 
E. 554. 119 Ind. 201. 

25. Wash—Easterday v. Center, 118 
P. 827. 66 Wash. 392. 

26.5 Ala.—American Life Ins. Co. 
v. Williams. 175 So. 554, 234 Ala. 
469, 112 A.L.R. 1215. 
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In reviewing the denial of a motion for a new i dence will ordinarily be viewed in the light most 
trial or a motion to set aside the verdict, the evi- | favorable to the prevailing party,but this rule 


8e> Ala.— Birmingham Electrio Co. 
V. Bailey, 15 So.2(l 466, 81 Ala.App. 
276, certiorari denied 16 So.2d 469, 
244 Ala. 671. 

Arlz.—Stewart v. Damron, 160 P.2d 
321, 63 Arlz. 158—Stewart v. 

Schnepf, 168 P.2d 629, 62 Arlz. 440. 
Cal.—Gordon v. Gordon, 272 P.2d 53, 
126 C.A2d 841. 

Conn.—Glambartolomei r. Rocky De 
Carlo & Sons, Inc., 128 A.2d 760, 
143 Conn. 468—^Long v. Savin Rock 
Amusement Co., 104 A2d 221, 141 
Conn. 160—Markee v. Turner, 103 
A.2d 633, 140 Conn. 701—Silver v. 
Indemnity Ins. Co. of North Amer** 
ica, 79 A.2d 366, 137 Conn, 626— 
Adams V. Mohican Hotel, 200 A. 
836, 124 Conn. 400—Plascik v. Rail¬ 
way Express Agency, 176 A. 919, 
119 Conn. 277—Bunnell v. Water- 
bury Hospital, 131 A. 601, 103 Conn. 
620. 

Ga.—Blaylock v. Ware, 69 S.E.2d 
274, 81 Ga.App. 498—Carroll v. Hill, 
66 S.E.2d 821, 80 Ga.App. 676— 
Western & Atlantic R. R. v. Bur¬ 
nett, 64 S.E.2d 357, 79 Ga.App. 630 
—Harris v. Bennett Bros., 34 S.E. 
2d 616, 72 Ga.App. 689—^Teems v. 
Burel, 6 S.E 2d 405, 60 Ga.App. 
826—Southern Ry. Co. v. Evans, 
192 aE. 605, 66 Ga.App. 177. 

Ill.—Dowler v. New York, C. & St. 
L. R. Co., 118 N.E.2d 608, 2 Ill. 
App.2d 1, reversed on other grounds 
126 N.E.2d 41, 6 I11.2d 126—Dixon 
V. Hart, 101 N.E.2d 282, 344 Ill. 
App. 432—Hann v. Brooks, 73 N.E. 
2d 624, 331 Ill.App. 536. 

Ind.—Public Service Co. of Indiana 
V, City of New Castle, 8 N.E 2d 
821, 212 Ind. 229—Brier v. Childers, 
148 N.E. 474. 196 Ind. 620—West¬ 
ern Union Telegraph Co. of Indi¬ 
ana V. Louisville & N. R. Co., 108 
N.E. 961, 188 Ind. 258. 

Clarke Auto Co. v. Pyffe, 116 N. 
E.2d 632, 124 Ind.App. 222—City 
of Whiting V. Grindle, 69 N.E 2d 
860, 116 Ind.App. 407—Daugherty 

V. Daugherty, 57 N.E.2d 699, 116 
Ind.App. 253. 

Iowa.—Primus v. Bellevue Apart¬ 
ments, 44 N.W.2d 347, 241 Iowa 
1056, 26 A.L.R 2d 566. 

Mo.—Barker v. Perry, 2 A.2d 626, 
136 Me. 510—Searles v. Ross, 181 
A. 820, 134 Me. 77—Tibbetts v. 
Dunton, 174 A. 468, 133 Me. 128. 
Mich.—McDuffie v. Root, 1 N.W.2d 
644, 300 Mich. 286—Koscnlckl v. 
Pere Marquette Ry. Co., 184 N.W. 
454, 217 Mich. 246, reheard 186 N. 

W. 493, 217 Mich. 246. 

Minn.—McMillen v. Meyer, 74 N.W. 
2d 393, 246 Minn. 182—Daly v. 
Springer, 69 N.W.2d 98, 244 Minn. 
108—^Albertson v. Albertson, 67 N. 
W.2d 463, 243 Minn. 212—Jurgen- 
sen V. Schlrmer Transp. Co., 64 N. 
W.2d 680, 242 Minn. 167—Nygren 


V. Minneapolis St. Ry. Co., 68 N.W. 
2d 660, 241 Minn. 486—Donovan 
V. Ogston, 69 N.W.2d 672, 239 Minn. 
663—Scattergood v. Kell, 45 N.W. 
2d 650, 233 Minn. 340—Schrader 
V. Krlesel, 45 N.W.2d 895, 232 Minn. 
238—Bentson v. Berde's Food Cen¬ 
ter, 44 N.W.2d 481, 231 Minn. 451, 
22 A.L.R.2d 783—Kugling v. Wil¬ 
liamson, 42 N.W.2d 634, 231 Minn. 
136—Dose V. Yager, 42 N.W.2d 420. 
281 Minn. 90—Frame v. Hohrman, 
39 N.W.2d 881, 229 Minn. 468—An¬ 
derson V. Blrkeland, 38 N.W.2d 216, 
229 Minn. 77—Carlson v. Fredsall, 
87 N.W.2d 744, 228 Minn. 461— 
Hall-Vesole Co. v. Durkec-Atwood 
Co., 35 N.W.2d 601, 227 Minn. 379 
—Klme V. Koch, 35 N.W.2d 634, 
227 Minn. 372—Johnson v. John¬ 
ston. 33 N.W.2d 63, 226 Minn. 388 
—Nubbe V. Hardy Continental Ho¬ 
tel System of Minn., 31 N.W.2d 
832, 226 Minn. 496—Williams v. 
Cass-Crow Wing Co-op. Ass'n, 28 
N.W.2d 646, 224 Minn. 276—In re 
Le Borius* Estate, 28 N.W.2d 157, 
224 Minn. 203—Leitner v. Pacific 
Gamble Robinson Co., 26 N.W.2d 
228, 223 Minn. 260—Squillace v. 
Village of Mountain Iron, 26 N.W. 
2d 197, 223 Minn. 8—Hall v. Min¬ 
neapolis St. Ry. Co., 26 N.W.2d 178, 
223 Minn. 243—Prince v. Sonnesyn, 
26 N.W.2d 468, 222 Minn. 628— 
Johnson v. Evanski, 22 N.W.2d 213, 
221 Minn. 323—Ranum v. Swenson, 
19 N.W.2d 327, 220 Minn. 170— 
Visneski v. Visneskl, 17 N W 2d 
813, 219 Minn. 217—Saturnini v. 
Rosenblum, 14 N.W.2d 108, 217 

Minn. 147, 163 AL.R. 294—Ickler 

V. Huger, 10 N.W.2d 277, 216 Minn. 
82—Bloomquist v. Thomas, 9 N.W. 
2d 837, 216 Minn. 36—Schendel v. 
Klein, 9 N.W.2d 342, 216 Minn. 73 
—Merritt v. Stuve, 9 N.W.2d 329, 
216 Minn. 44—^Wolfangel v. Pru¬ 
dential Ins. Co of America, 296 N. 

W. 676, 209 Minn. 439—Hack v. 
Johnson, 275 N.W. 881, 201 Minn. 
9. 

Mo.—Baker v. Brown’s Estate, 294 
S.W 2d 22—Combs v. Combs, 284 S. 
W.2d 423—Horrell v. St. Louis 
Public Service Co., 277 S.W.2d 612 
— Roush V. Alklre Truck Lines, 245 
S.W.2d 8. 

Kelley v. St. Louis-San Francis¬ 
co Ry. Co., 282 S.W. 480, 219 Mo. 
App. 543. 

Mont.—Rumsey v. Spratt, 256 P. 6, 
79 Mont. 168. 

N.M.—Smith v. Meadows, 242 P.2d 
1006, 56 N.M. 242. 

Ohio.—Ulrich v. Massie, 102 N.E.2d 
274, 89 Ohio App. 362. 

Or.—Weis v. Allen, 35 P.2d 478, 147 
Or. 670. 

Pa.—Van Buren v. Eberhard, 104 A. 
2d 98, 377 Pa. 22—Sharble v. 

Kuehnle-Wilson, Inc., 69 A.2d 68, 
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869 Pa. 494, certiorari denied 69- 
B.Ct. 604, 886 U.S. 914, 93 L.Ed. 
1078—^Kissell v. Motor Age Transit 
Lines, 63 A.2d 593, 357 Pa. 204— 
Higgins V. Jones, 11 A.2d 158, 337 
Pa. 401—Harris v. Selavltch, 9 A. 
2d 876, 336 Pa. 294—Rankin v. 
Boyle, 196 A. 36, 328 Pa. 284. 

Stoner v. Penn-Brixite, Inc., 110- 
A.2d 904, 177 Pa.Super. 189—Far¬ 
rell V. Brandt Jen & Kluge, Inc., 
107 A.2d 695, 176 Pa.Super. 412— 
Sipowicz V. Olivieri, 102 A.2d 175, 
174 Pa.Super. 649—^Archer v. Penn¬ 
sylvania R. Co., 72 A.2d 609, 160 
Pa.Super. 638—^La Marra v. Adam, 
63 A.2d 497, 164 Pa.Super. 268— 
Alford V. Raschiatore, 63 A.2d 366, 
163 Pa.Super. 635—Berry v. Heinel 
Motors, 66 A.2d 374, 1G2 Pa.Super. 
62—Goldscheiter v. Baltimore & 
O. R. Co., 33 A.2d 477, 163 Pa.Su¬ 
per. 141—Tedesco v. Reading Co., 
24 A 2d 106, 147 Pa.Super. 300— 
Shearer v. Pittsburgh Rys. Co., 21 
A.2d 482, 145 Pa Super. 660—Tom- 
ko v. Feldman, 194 A. 338, 128 Pa. 
Super. 429—Cathcart v. Sears, Roe¬ 
buck & Co., 183 A. 113, 120 Pa.Su¬ 
per. 531. 

S.C.—Brown v. Powell, 18 S.E.2d 
212, 198 SC. 403—Long v. Mutual 
Life Ins. Co. of New York, 15 S.E. 
2d 761, 197 SC. 492. 

S.D—Counts V. Kary, 297 N.W. 442, 
67 S.D 607 

Tonn.—Blalock v. Temple, 276 S.W. 
2d 493, 38 Tenn.App. 463 

Tex,—Bradley v. Texas & P. Ry. Co., 
Com App., 1 SAV 2d 861. 

Hatch V. Sallas, Civ App., 263 S. 
W.2d CIO—City uf Dallas v. Hutch¬ 
ins, Civ.App, 22C S.W.2d 155, error 
refused no reversible error—Booth 
V. H. P. Drought & Co, Civ.App., 
89 S.W.2d 432, error dismissed. 

Utah—Reynolds v. W. W. Clyde ds 
Co., 298 P.2d 630, 5 Utah 2d 161 
—Lee V. New York Life Ins. Co., 
82 P.2d 178, 95 Utah 446. 

Vt.—Smith V. Grove, 119 A 2d 880, 
119 Vt. 106, followed In 119 A.2d 
886, 119 Vt. 116—Reynolds v. John 
Hancock Life Ins. Co, 97 A 2d 121, 
117 Vt. 641—Abel v. Salebra, 61 A, 
2d 606, 116 Vt, 336—Long v. Leon¬ 
ard, 32 A.2d 679, 113 Vt. 258—Mul- 
lett V. Milkey, 29 A.2d 806, 118 Vt. 
42—Ellison V. Colby, 8 A.2d 637, 
110 Vt. 431—Duchaine v. Ray, 6 A. 
2d 28, 110 Vt. 313—Gould v. Gould, 
6 A.2d 24, 110 Vt. 324—Healy v. 
Moore, 187 A. 679, 108 Vt. 324. 
followed in 187 A. 692, 108 Vt 361 
—Shields V. Vermont Mut. Fire 
Ins. Co., 147 A. 862, 102 Vt 224. 

Va.—Southern Ry. Co. v. Wilson, 86' 
S.E.2d 63, 196 Va. 883—^Virginia 
Electric & Power Co. v. White¬ 
hurst 8 S.E.2d 296, 176 Va. 839— 
Harlow v. Harlow, 143 S.E. 720, 
162 Va. 910, certiorari denied Bar- 
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lias been held not to apply where the party prevails 
as a result of a directed verdict^®*^ or the granting 
of a motion to dismiss.^c-io Where an appeal is 
taken from an order granting a motion for a new 
trial or a motion to set aside the verdict, it has been 
held on the one hand that the evidence will be viewed 


APPEAL & ERROR § 15«8 

in the light most favorable to support the order 
granting the motion,**^ but, on the other hand, there 
is authority holding that the appellate court is re¬ 
quired to view the evidence in the light most favor¬ 
able to the party obtaining the original verdict.®^-® 


low V. Cowles, 49 S.Ct. 483, 279 U. 
S, 869, 73 L Ed. 1006—Indemnity 
Ins. Co. of North America v. Da¬ 
vis* Adm’r, 143 SE .328, 150 Va 
778—^Vlrgrinia Ry. & Power Co. v. 
Bolts, 95 S.B. 467, 122 Va. 649. 
Wash.—System Tank Twines v. Dix¬ 
on, 286 P.2d 704, 47 Wash.2d 147. 
W.Va.—O'Dell v. Cries & Shaver, 14 
S.B 2d 767, 123 W.Va. 290. 

86.5 Minn.—Sylvester v. Northwest¬ 
ern Hospital of Minneapolis, 63 N. 
W.2d 17, 236 Minn. 384—Martin v. 
Reibel, 84 N.W.2d 290, 227 Minn. 
106. 

Pa—^Valera v. Reading: Co., 86 A.2d 
644, 849 Pa. 123. 

26.10 Minn.—Radloff v. Bragmus, 7 
N.W.2d 491, 214 Minn. 130 

27. Ariz.—iJiKkcye Irr. Co. v. Ask- 
ren, 46 P 2d 1068, 46 Ariz 566— 
Toung Mines Co. v. Citizens' State 
Bank, 20C P, 247, 37 Ariz. 621 

Zn California 

(1) The rule of the text has been 
applied. 

Cal.—Selinsky v. Olsen, 237 P 2d 646, 
38 C.2d 102. 

Brown v. Guy, 301 P 2d 413, 144 
C-A 2d 659—Edler v. Sepulveda 
Park Apartments, 297 P.2d 608, 141 
C.A.2d 075—Helpenn v. Guzzardi, 
238 P.2d 141, 308 C A 2d 126—Tjce 
V. Kai.ser Co, 226 P 2d 624, 102 C. 
A 2d 4 1- -Wilkinson v. Marccllus, 
126 P.2d 584, 51 C.A 2d 030—Cook- 
son v. Fitch, 3 P.2d 27, 110 C.A. 644. 

(2) In determining whether plain¬ 
tiff in action for negligence was 
guilty of contributory negligence re¬ 
viewing court viewed evidence in 
light most favorable to plaintiff, on 
appeal from order granting new trial 
after verdict for him. 

Cal.—Francis v. Riddle, 69 P.2d 632, 
16 C.A.2d 282. 

Xn Missouri 

(1) There is authority supporting 
the rule of the text. 

Mo—Catanzaro v. McKay, 277 S.W. 
2d 606—Parks v. Thompson, 263 
S.W.2d 796, 363 Mo. 791—Mitchell 

V. Pla-Mor, Inc., 237 S.W.2d 189, 
861 Mo. 946—Filklna v. Snavely, 
221 S.W.2d 736, 369 Mo. 356—Zlck- 
etfoose V. Thompson, 148 S.W.2d 
784, 347 Mo. 679—O'Malley v. City 
of St. Louis, 119 S.W.2d 786, 343 
Mo. 14—Clarke v. Jackson, 116 S. 

W. 2d 122, 342 Mo. 637—Castorlna 
V. Herrmann, 104 S.W.2d 297, 340 
Mo. 1026—Powell v. St. Joseph Ry., 
Light, Heat & Power Co., 81 S.W. 
2d 967—Hobart-Lee Tie Co. v. 


Grodsky. 46 S.W.2d 869, 829 Mo. 
706—^Alexander v. St. Louls-San 
Francisco Ry. Co., 38 S.W.2d 1028, 
827 Mo. 1012—Porter v. Chicago, 
B. & Q. R. Co., 28 S.W.2d 1036, 326 
Mo. 881—Smith v. St. Louls-San 
Francisco Ry. Co., 9 S.W.2d 939, 
321 Mo 105. 

Antweller v. Prudential Ins. Co. 
of America, App., 290 S.W.2d 662— 
State ex rel. State Highway Com¬ 
mission V. Flynn, App., 263 S.W.2d 
864—Rayburn v. Frlcke, App.. 243 
S W.2d 768—Rosenblum v. St Louis 
Public Service Co, App., 242 S.W. 
2d 304—Albert H. Hoppe, Inc. v. 
St. Louis Public Service Co., App., 
227 S.W.2d 499, reversed on other 
grounds 235 S.W.2d 347, 361 Mo. 
402, 23 A.L.R.2d 846—^Hughes v. 
Patriotic Ins. Co. of America, App., 
103 S.W.2d 958—Grady v. John 
Hancock Mut. Life Ins. Co. of 
Massachusetts, App.. 150 S.W.2d 
674—Zimmer v. Daugherty, App., 
32 SW,2d 766. 

(2) Where the trial court grants 
a new trial on the ground that the 
verdict is against the weight of the 
evidence, the appellate court is not 
authorized to interfere, If there is 
any substantial evidence on which a 
result might be predicated contrary 
to the verdict. 

Mo —Masterson v. Midland Casual¬ 
ty Co., App., 200 S.W. 678. 

(3) In action for injuries to rail¬ 
road employee riding motorcar which 
struck dog and was derailed. In de¬ 
termining propriety of granting new 
trial after verdict for railroad, re¬ 
viewing court, considering the evi¬ 
dence most favorable to employee, 
must assume that operator of mo¬ 
torcar was familiar with ordinary 
habits and natural instincts of dogs. 
Mo—Lloyd V, Alton R. Co., 169 S.W. 

2d 267, 348 Mo. 1222. 

(4) In other cases it is held that 
the record will be viewed favorably 
to the verdict. 

Mo —La Fata v. Busalakl, 291 S.W. 
2d 161—Brooks v. St. Louis Pub¬ 
lic Service Co., 276 SW.2d 252— 
Davis v. Kansas City Public Serv¬ 
ice Co., 233 S.W.2d 669, 361 Mo. 168 
—Martin v. Effreln, 225 S.W.2d 
776, 369 Mo. 1150 —Filkina v. Snave¬ 
ly, 221 S.W.2d 736, 369 Mo. 366— 
Dove v. Atchison, T. & S. F. Ry. 
Co., 168 S.W,2d 648, 849 Mo. 798— 
Mullen V. Lowden, 124 S.W.2d 1162, 
844 Mo. 40—Wall v. Philip A. Ro¬ 
han Boat, Boiler & Tank Co., 62 B 
W.2d 764. 


Blackburn v. Ready-Mixed Con¬ 
crete Co., App., 188 S.W.2d 526— 
Carroll v. May Department Stores 
Co., 180 S.W.2d 793, 237 Mo.App. 
981—Bolinger v. Mungle, App., 176 
S.W.2d 912—Pellett v. Thomas W. 
Garland, Inc., App., 116 S.W.2d 189 
—Steffen v. EquI table Life Assur. 
Soc. of U. S., App., 64 S.W.2d 802 
—Frain v. Davis, App., 237 S.W. 
131. 

(5) In reviewing grant of motion 
for new trial on ground that evi¬ 
dence In negligence action was insuf¬ 
ficient for Jury, reviewing court could 
disregard testimony adduced by plain¬ 
tiff and in his behalf which was con¬ 
trary to physical laws and confine 
inferences to reasonable Inferences 
and legitimate deductions In plain¬ 
tiff's favor. 

Mo—Pellett V. Thomas W. Garland, 
Inc, App., 116 S.W.2d 189. 

(6) In determining propriety of 
trial court's action in granting a new 
trial to defendant on any grounds in¬ 
volving trial court’s power to weigh 
evidence, the rule that appellate 
court must take into consideration 
plaintiff's evidence In its most favor¬ 
able light would not bo applicable. 
Mo.—Steucrnagel v. St. Louis Public 

Service Co., 238 S.W.2d 426, 861 Mo. 
1066. 

Zn Washington 

(1) There is authority supporting 
the rule of the text. 

Wash.—Fritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14—Kallnowski 

V. Young Women’s Christian Ass'n, 
135 P.2d 852, 17 Wash.2d 380. 

(2) In determining whether the 
trial court erred in granting defend¬ 
ant a new trial for error In giving 
instructions, however, plaintiff was 
given the benefit of any conflict in 
the evidence, and of any reasonable 
Inferences which the Jury might have 
drawn from the evidence. 

Wash.—Gray v. Davidson, 130 P.2d 
841, 13G P.2d 187, 16 Wash.2d 267. 

27.B Colo.—Scott V. Matsuda, 266 P. 

2d 403, 127 Colo. 207. 

Conn.—Feir v. Town and City of 
Hartford, 106 A.2d 723, 141 Conn. 
459—De Lahunta v. City of Water- 
bury, 69 A.2d 800, 134 Conn. G30, 
7 A.L.R.2d 218—Evans v. Dickin¬ 
son, 16 A.2d 682. 127 Conn 297— 
Bergman v. Jacob, 7 A.2d 219, 126 
Conn. 486—Drible v. Village Im¬ 
provement Co., 192 A. 808, 128 
Conn. 20. 

Minn.—Dosdall v. Swift & Co., 66 N. 

W. 2d 433, 288 Minn. 283—Dam- 
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I 1568 APPEAL & ERROR 

Error in s^ranting or refusing a new trial or a 
motion to set aside a verdict will not be presumed, 
and although it has been said that there is no burden 
in the sense of a burden of proof on either party, 


the burden being on both parties to assist the court 
to a correct determination of the questions present¬ 
ed, 28.5 as a general rule the burden is on appellant 
to show error,29 while respondent has the burden of 


row V. Zauner, 53 N.W.2d 189. 236 
Minn. 447—Demmer v. Grunke, 42 
N.W.2d 1. 230 Minn. 188. 

N.T.—Russell v. New York State 
Elec. & Gas Corp.. 93 N.Y.S.2d 8. 
276 App.Div. 44, affirmed 93 N.E.2d 
493, 301 N.T. 593—Naum v. Wilt- 
sie, 63 N.Y.S.2d 678, 271 App.Div. 
169—Tentes v. Park Circle Roller 
Skatinsr Rink. 46 N.Y.S.2d 879, 267 
App Div. 780—^Diem v. Adams, 42 
N.Y.S.2d 65, 266 App.Div. 307, ap¬ 
peal granted 44 N.Y.S.2d 264, 266 
App.Div. 948—Crawford v. Nllan, 
36 N.Y.S.2d 33, 264 App.Div. 46, re¬ 
versed on other grounds 46 N.E.2d 
612, 289 N.T. 444. 

N.D.—Hamre v, Senger, 79 N.W.2d 
41. 

Or.—Fleishbacker v. Portland News 
Pub. Co., 77 P.2d 141, 168 Or. 476. 
Pa.--Srednick v. Sylak, 23 A.2d 333, 
843 Pa. 486—Walters v. Kaufmann 
Department Stores, 6 A.2d 669, 334 
Pa. 233. 

Lasch v. Cohn, 196 A. 581, 130 
Pa Super. 161. 

Va.—Barb v. Lowe, 86 S.E.2d 854, 
196 Va. 1014—Mauser v. Hebb, 48 
S.E.2d 267, 187 Va. 876-~Walker 
V. Memorial Hospital, 45 S.E.2d 
898, 187 Va. 6—Barry v. Tyler, 
199 S.E. 496, 171 Va, 381—Keeler 
V. Baumgardner, 171 S.E. 692, 161 
Va. 607. 

W.Vo.—Wilson V. Co-operative Trans¬ 
it Co., 80 S.E.2d 749, 126 W.Va. 
943. 

Blsagrssmeat of jury 

Where in the trial of an action for 
personal injuries, the jury failed to 
agree, and the court denied motions 
for a direction of a verdict for de¬ 
fendant and for Judgment of nonsuit, 
and ordered a new trial, the record 
on appeal will be viewed in an aspect 
most favorable to plaintiff’s case, 
N.Y —Czerenda v. Wright, 166 N.Y.S. 
2d 443, 2 A.D.2d 928. 

Xu Sonth Carolina 

(1) There is authority supporting 
the rule of the text. 

S.C.—Johnson v. Life Ins. Co. of Ga., 
88 SE.2d 260, 227 S.C. 361—Bolt 
v. Gibson, 83 S.E.2d 191, 226 S.C. 
638. 

(2) On appeal from an order grant¬ 
ing plaintlft a new trial after direct¬ 
ing verdict for defendant, on the 
ground that there was evidence suffi¬ 
cient for Jury, however, appellate 
court views the evidence most fa¬ 
vorable to plaintlft. 

S.C.—Carolina Aviation v. Glens 
Falls Ins. Co., 61 S.E.2d 767, 214 S. 
C. 222. 


23, 94 C.A.2d 789—Gray v. Robin¬ 
son, 91 P.2d 194, 33 C.A.2d 177. 

Ga.—^Augusta-Aiken R., etc., Corp. v. 
Sibert, 76 S.E. 1044, 12 Ga.App. 
163. 

Kan.—^Kachavos v. Mill Owners Mut. 
Fire Ins. Co. of Iowa, 216 P.2d 
165, 168 Kan. 689—Bateman v. Rol¬ 
ler, 211 P.2d 440, 168 Kan. Ill— 
Gossett V. Missouri, etc., R. Co., 
66 P. 78. 60 Kan. 856. 

Or.—Zeek v. Bicknell, 78 P.2d 620. 
169 Or. 167. 

W.Va.—Chancey v. Roane County Ct., 
41 S.E. 166. 61 W.Va. 262. 

4 C.J. p 782 note 50. 

28.5 Neb.—^Nelson v. Wiepen, 48 N. 
W.2d 387, 164 Neb. 468. 

Wliere motion granted with reasons 
stated 

(1) If the trial court gave reasons 
for its decision, the duty rests on 
appellant to present those reasons 
and in appropriate manner support 
his contentions that those reasons are 
not sustainable from the record and 
applicable rules of law. 

Neb.—Sautter v. Poss, 60 N.W.2d 647, 
166 Neb. 62—Greenberg v. Fire¬ 
man's Fund Ins. Co. of San Fran¬ 
cisco, Cal., 36 N.W.2d 772, 160 Neb. 
695. 

(2) Appellee then has the duty, if 
he desires, of meeting those conten¬ 
tions, and may point out and submit 
additional reasons to sustain the 
Judgment of the trial court. 

Neb.—Sautter v. Poss, supra—Green¬ 
berg V. Fireman’s Fund Ins. Co. of 
San Francisco, Cal., supra. 

Where motion, granted without rea¬ 
sons stated 

(1) If the trial courit gave no rea¬ 
son for its decision appellant meets 
the duty imposed on him when he 
brings up the record with his assign¬ 
ments of error and submits it for 
examination with the contention that 
there is no prejudicial error. 

Neb.—Vlelehr v. Malone, 63 N.W.2d 
497, 168 Neb. 436—Pongruber v. 
Patrick, 61 N.W.2d 678. 3 67 Neb. 
799—Greenberg v. Fireman’s Fund 
Ins Co. of San Francisco, Cal., 35 
N.W.2d 772, 160 Neb. 695. 

(2) The duty then rests on appel¬ 
lee to point out the prejudicial error 
that he contends exists in the record 
and Justifies the decision of the trial 
court. 

Neb.—Bramhall v. Adcock, 76 N.W. 
2d 696, 162 Neb. 198—Vielehr v. 
Malone, supra—Pongruber v. Pat¬ 
rick, supra—Greenberg v. Fire¬ 
man's Fund Ins. Co. of San Fran¬ 
cisco, Cal., supra. 

29. Ala.—Jefterson Iron & Metal Co. 
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V. Bethune, 81 So.2d 674, 263 Ala. 
131. 

Cal.—Deshotel v. Atchison, T. & S. 
F. Ry. Co., 272 P.2d 71, 126 C.A.2d 
303—Henderson v. Drake, 268 P.2d 
879, 118 C.A.2d 777—Engleman v. 
Malchow, 205 P.2d 413, 91 C.A.2d 
341—Folger v. Richfield Oil Corp., 
182 P.2d 337, 80 C.A.2d 666—Scott 
v. Renz, 164 P.2d 738, 67 C.A.2d 428 
—Barr v. Mountjoy, 122 P.2d 676, 
50 C.A.2d 40—Bauman v. City and 
County of San Francisco, 108 P.2d 
989, 42 C.A.2d 144—Bayley v. Sou¬ 
za, 108 P.2d 726, 42 C.A.2d 166— 
Lucerne Country Club v. Beal, 68 P. 
2d 408, 21 C.A.2d 121—Moriarty v. 
California Western Life Ins. Co., 
66 P.2d 842, reheard 69 P.2d 434, 
reheard 70 P.2d 684, 22 C.A.2d 260 
—Bonner v. Los Angeles Examin¬ 
er, 62 P 2d 427, 17 C.A 2d 458—Tay¬ 
lor V. Rodriquez, 62 P 2d 494, 10 C. 
A.2d 608—Pohle v. Bolinas Beach 
Realty Co., 20 P.2d 730, 130 C.A. 
704. 

Annin v. Bel ridge Oil Emp. Fed¬ 
eral Credit Union, 260 P.2d 295, 
119 C.A.2d Supp. 900. 

Fla.—Gulf Coast Title Co. v. Walt¬ 
ers, 168 So. 637, 124 Fla. 134, re¬ 
hearing denied 171 So. 763, 12G 
Fla 739. 

Ill—Corby v. Dooley, 49 N.E.2d 681, 
813 Ill App. 609. 

Ind—Wayne Sewer & Drain Co v. 
Ward-Cowan Const. Co., 143 N E. 
290, 196 Ind. 75 

Phillips V. Decker, 127 N E. 670, 
73 Ind.App. 376. 

Mo.-—Hart v. Skeets, 146 S.W 2d 143, 
346 Mo. 113 8—Monsour v. Excel¬ 
sior Tobacco Co, 144 SW.2d 62— 
Simmons v. Kansas City Jockey 
Club, 66 SW2d 119—Smith v. Kan¬ 
sas City Public Service Co, 43 S. 

W. 2d 648, 328 Mo. 979. 

Reed v. Swift & Co, App., 13 7 S. 
W.2d 636—State ex rel State High¬ 
way Commission v. Stoddard Gin 
Co., App., 62 SW.2d 940—Galoener 

V. Derris, App, 20 S.W 2d 167— 
Thornton v. Stewart, App., 240 S. 

W. 602. 

Mont.—Great Northern Ry. Co. v. 

Benjamin, 149 P. 968, 51 Mont 167 
N.Y.—Mann v. Hunt, 126 N.Y.S.2d 
823, 283 App.Div. 140. 

N.C.—“Godfrey v. Queen City Coach 
Co., 166 S.E. 139, 200 N.C. 41—Pow¬ 
ers V. City of Wilmington, 99 S.E. 
j 102, 177 N.C. 361. 

ND—Mousel v. Wldlcker, 69 N.W.2d 
783—Felix v. Lehman, 20 N.W.2d 
82, 74 ND. 125—Baird v. Unter- 
seher, 224 N.W. 306, 67 N.D. 885. 
Or.—Correia v. Bennett, 261 P.2d 
861, 199 Or. 874—Zeek v. Bicknell, 
78 P.2d 620, 169 Or. 167. 


M CaL^-Reimer v. Firpo, 212 P.2d 
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showing, as a basis for the affirmance of the order, 
any error other than that mentioned in the order.*® 

In the event that no ruling on a motion for a 
new trial appears to have been made, although there 
is some authority holding that it must be presumed 
that the motion was overruled,80 J> according to other 
authority, it will not be presumed that the motion 
was denied below*i or that the motion was ever 
acted on ;** but it will be presumed that the motion 
was waived** unless a new trial was in fact had, in 
which case it will be presumed that the motion was 
granted.*^ A stipulation waiving the benefit of the 
denial of a new trial by operation of law may be 
presumed from the fact that the parties have sub¬ 
sequently appeared and without objection agreed to 
the continuance of the motion or presented it on 
its merits in argument before a submission for deci¬ 
sion.** 

In the absence of a showing to the contrary, the 
appellate court will presume that on a motion for 
new trial the trial judge exercised the discretion 
required of him by law,** * and that on a new trial 
the trial court will use its discretionary power in a 


APPEAL & ERROR § 1568 

judicial and equitable manner.*®-*® 

A statute providing that no presumption in favoi 
of the correctness of an action of the court in grant¬ 
ing or refusing a new trial shall be indulged in by 
the appellate court has been held not to change the 
rule that the presumption is in favor of the correct¬ 
ness of the trial court’s ruling;*® and where, under 
the statute, the independent judgment of the trial 
court must be exercised, the exercise of such judg¬ 
ment will be presumed even though the refusal of 
a new trial suggests the mere following of the ver- 
dict.*7 

It will be assumed that the trial court, in setting 
aside a verdict, applied the same rule of damages 
that it had previously given to the jury in the in¬ 
structions;** and it is also presumed that all costs 
were paid before a new trial was granted.*® 

Where the verdict was in plaintiff’s favor, it is 
presumed that the new trial was awarded on defend¬ 
ant’s exceptions.^® 

Order by different judge. Where the order was 
made by a judge who had not presided at the trial. 


R. I,—Votta V. Calcagnl. 123 A.2d 402 
—Young V. Young, 185 A. 901, 61 
RI 401. 

S. C.—King V. Western Union Tele¬ 
graph Co., 166 S.E. 629, 167 S.C. 
600. 

Tex—Kimble v. Younger Bros.—J. 
M English Truck Lines, Clv.App.. 
283 S W 2d 264, error refused no 
reversible error—Oil Well Supply 
Co. V. Marchman. Clv.App., 293 S 
W. 305. 

Va.—Stubbs v. Cowden, 18 S E 2d 
275, 179 Va. 190—Maurer v. City 
of Norfolk, 133 SE 484. 147 Va, 
900—L. J. Upton & Co v. Atlantic 
Coast Line R. Co., 131 S.E. 827, 
146 Va 476. 

4 C.J. p 783 note 61. 

Heavy burden 

(1) One who appeals from an or¬ 
der granting a new trial assumes a 
very heavy burden. 

Cal.—Henderson v. Drake, 258 P.2d 
879, 118 C.A2d 777. 

Pa.—Mozino v. Canuso, 120 A.2d 300. 
384 Pa. 220—Held v. Van Tiggelen, 
72 A.2d 73, 364 Pa. 317. 

Kiska v. Rosen, 124 A 2d 468, 
181 Pa.Super. 506—Dura Seal Prod¬ 
ucts Co. v. Carver, 124 A.2d 438, 
181 Pa Super. 377. 

(2) Where trial court has specified 
Insufficiency of evidence as basis 
for granting a new trial, to secure a 
reversal, the burden on the appellant 
la a heavy one. 

Cal.—Birch v. Mahaney, 290 P.2d 
679, 137 C.A.2d 684. 

Burden may be sustained by pre¬ 
senting record showing what was be¬ 
fore court on hearing of motion. 


Cal —Miles v. Bank of America Nat. 
Trust & Savings Ass’n, 62 P.2d 177, 
17 C.A 2d 389. 

Brror held not ehown 
Mo—-Hart v. Skeets, 146 S.W.2d 143, 
346 Mo. 1118. 

30. Minn —Peterson v. Pete-Erick- 
son Co., 244 N.W. 68, 186 Minn. 
683. 

Mo.—Philibert v. Benjamin Ansehl 
Co,, 119 S.W.2d 797, 342 Mo. 1239 
—^Wholf V. Kansas City, C. C. & 
St. J. Ry. Co., 73 S.W.2d 196, 336 
Mo. 620—Simmons v. Kansas City 
Jockey Club, Mo., 66 S.W.2d 119, 
334 Mo. 99. 

Young V. Hall, App., 280 S.W.2d 
679—Gass v. United Rys. Co. of 
St. Louis, App, 232 S.W. 160— 
Dalfron v. Modern Woodmen of 
America. 176 S.W. 498, 190 Mo. 
App. 303. 

30.5 Tex.—George v. Senter, Civ. 
App., 194 S W 2d 290, error refused 
no reversible error. 

By virtue of statute where there 
is nothing in the record to show any 
direct order of the court either grant¬ 
ing or denying the motion for new 
trial, the motion is deemed to have 
been denied. 

Cal.—Richardson v. United Broth, of 
Carpenters and Joiners of America, 
276 P.2d 636, 129 C.A.2d 249— 

Thompson v. Pioneer Laundry Co., 
128 P2d 916, 64 C.A.2d 360—La- 
pique v. Kelley, 266 P. 229, 82 C.A. 
686 . 

31. Ark.—City of Monticello v. Klm- 
bro, 176 S.W.2d 152, 206 Ark. 603. 
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Fla—Southard v. Johnson, Pla., 160 
So. 2, 118 Fla. 713. 

32. Kan.—Buottlngcr v. Hurley, 9 
P. 197, 34 Kan. 686. 

33. Utah—Darke v. Ireland, 7 P. 
714, 4 Utah 192. 

4 C J. p 783 note 63. 

34. Cal.—John H Spohn Co. v. Bend¬ 
er, 64 P 2d 162, 18 C.A 2d 447. 

Tex.—Johnson v. Waggoner, Civ. 

App., 190 SW. 836. 

4 C.J. p 783 note 64. 

35. Ariz.—Smith v. City of Nogales, 
211 P. 692, 24 Ariz. 567. 

35.5 Ga.—Pierson v. M. & M. Bus 
Co., 40 SB.2d 661, 74 Ga.App. 637 
—Brown v. Service Coach Lines, 
81 S.E.2d 236, 71 Ga.App, 437— 
Virginia Lumber Corp. v. William¬ 
son Tie Co., 190 S E. 202, 66 Ga. 
App. 410 

Mont—Butler v. Paradise Val. Irr. 

Dist., 160 P.2d 481. 117 Mont. 663. 
35.10 Cal.—Spencer v. Nelson, 190 
P.2d 40, 84 C.A 2d 61. 

36. Ala.—Cole v. Alabama Great 
Southern R. Co, 77 So. 719, 201 
Ala 193—Hatfield v. Riley, 74 So. 
380, 199 Ala. 388. 

37. R.I.—Joslin V. Rhodes, 186 A. 
1, 48 RI. 123. 

38. N.H—Golcj v. Varjabedian, 166 
A. 287, 86 N.H, 244—Hawkins v. 
McGee, 146 A. 641, 84 N H. 114. 

39. Ind.—Vanduyn v. Hepner, 46 
Ind. 689. 

40. N.Y.—Seldin v. Nixon Realty 
Corporation, 280 N.T.S. 110, 166 
Miac. 698. 
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according to some authority, the same presumptions 
are indulged in favor of his decision,^! except, 
possibly, the presumption that the trial judge has 
a better opportimity to weigh the evidence than 
the appellate court^^*® In other jurisdictions, under 
such circumstances, the order is not aided by the 
usual presumptions,^2 the rulings are not accorded 
the same weight,^ 2.5 or the presumptions are not 
indulged in to the same extent.^2.io 

Time for decision. Under a statute or rule of 
procedure providing that a motion for new trial 
must be determined within a specified time after the 
motion is filed unless by written agreement of the 
parties the decision is postponed to a later date, it 
will not be presumed that such agreement was made, 
in the absence of a showing of such agreement in 

the record.*2.i6 

§ 1569. -Motion and Notice 

It may be presumed that a motion for a new trial 
was properly made and timely filed In the absence of a 
showing to the contrary. 


6 C.J.S. 

Where it appears that the trial court entertained 
a motion for a new trial, it may be presumed, in 
the absence of a showing to the contrary, that the 
motion was properly made;^2 and where no ques¬ 
tion of the existence of the motion is made, failure 
to set it out in the abstract has been held not to 
raise the presumption that no motion was made;^^ 
but the motion may be presumed not to have been 
made where the only motion in the record is one 
entitled in a cause other than that on appeal,^ ^ 
or where none affirmatively appears,^® otherwise 
than by an order overruling it dated after judg- 
ment.^7 

Time of filing. While in some cases it has been 
held, where it is imperatively required by statute 
that a motion for a new trial be filed within a cer¬ 
tain time, that no presumption can be indulged that 
it was filed in time,^® and that, where the record 
fails to show that the motion was filed in time, it 
may be presumed, for the purpose of upholding a 
denial of the motion, that it was not filed in time,^^ 
yet in various cases it has been presumed that a mo¬ 
tion for a new trial was made in time,®® especially 


41. Cal.—Baker v. Berreman, 136 P. 
2d 676» reheard 142 P.2d 448. 61 C. 
A.2d 286—Splegelman v. Bastman, 
272 P. 761, 96 C.A, 206—Lincoln 
V. Slbeck, 148 P. 967, 27 C.A, 61. 

Oonildamtloa tpirma, to verdicts 
Where trial judgre’s ruling on a mo¬ 
tion for new trial was made after a 
prior trial before a different judge 
and jury, the appellate court must 
assume that the second trial judge 
gave due consideration to the fact 
that two juries had reached the same 
conclusion. 

Cal.—Perry v. Fowler, 229 P.2d 46, 
102 C.A.2d 808. 

41.5 Where judge hearing motion 
did not see witnesses or tran¬ 
script 

Presumption that trial judge has 
a better opportunity to weigh evi¬ 
dence than appellate court reviewing 
written record was held not to ap¬ 
ply where judge who heard motion 
for new trial and entered order ap¬ 
pealed from had not heard evidence, 
had not seen witnesses, and appar¬ 
ently did not have transcript of evi¬ 
dence before him. 

Cal.—Keller v. Cleaver, 67 P.2d 131, 
20 C.A.2d 364. 

42. W.Va.—Shipley v. Virginian Ry. 
Co.. 104 S.E. 207, 87 W.Va. 139. 

Zn Montana 

(1) Where the motion for a new 
trial was heard by a judge called in, 
it has, on one hand, been held that 
his order cannot bo aided by those 
presumptions indulged in favor of a 
like order made by the trial judge. 
Mont.—Worden v. Alexander, 90 P. 
2d 160, 108 Mont. 208—Smith v. 


Barnes, 149 P. 963, 61 Mont. 202, 
Ann.Cas.l917D 330. 

(2) On the other hand, it has been 
held that the fact that the judge who 
made the order was not the one who 
presided at the trial does not deprive 
him of all judicial faculty in passing 
upon the record, and on appeal from 
such an order, as in all other cases, 
appellant must take tho burden. 
Mont.—^Wherry v. Sprinkle, 146 P. 
736, 60 Mont. 191. 

42.5 Fla.—^Wolkowsky v, Goodkind, 
14 So.2d 398, 168 Fla. 267. 

42.10 Ga—Veneer Mfg. Co. v. Hill, 
32 S.E.2d 838, 72 Ga.App. 28. 

42.15 Tex.—Barnes v. Raymer, Civ. 
App., 224 S.W.2d 616. 

43. Cal.—Jansson v. National S. S. 

Co., 208 P. 90, 189 C. 187. 

Fla.—Great American Ins. Co. of New 
York v. Suarez, 146 So. 644, 107 
Fla. 705. 

Ga.—Hartley v. Strowbridge, 68 S.E. 
2d 249, 81 Ga.App 165—George v. 
Rothstein & Nelson, 132 S E. 414, 
36 Ga.App. 126. 

Idaho.—Fredricksen v. Luthy, 238 P. 

2d 430, 72 Idaho 164. 

Ind.—School City of Peru v. State ex 
rel. Youngblood, 9 N.E.2d 80, 212 
Ind. 266. 

Iowa.—Slonaker v. Howerton, 174 N. 
W. 839. 

N.M.—Tharp v. Massengill, 28 P.2d 
602, 88 N.M. 68. 

N.D.—Skaar v. Eppeland. 169 N.W. 

707, 36 N.D. 116. 

4 C.J. P 788 note 66. 
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Presence of adverse counsel pre¬ 
sumed 

Where Immediately following pub¬ 
lishing of directed verdict for defend¬ 
ant, plaintiff’s counsel requested trial 
Judge to note motion for new trial, on 
plaintiff's appeal appellate court 
would assume that request was made 
in presence of defendant's counsel. 

S.C —Shelton v. Greenville County, 10 
S.E.2d 12, 194 S.C. 50C. 

44. Mo—Updyke v. Wheeler, 37 Mo. 
App G80. 

45. Kan.—Giles v. Austin, 38 P. 811, 
64 Kan 616. 

46. Ark—Ermen v. Thomason, 236 
S W. 64, 149 Ark 669—Miller v. 
Kansas City Southern Ry. Co , 195 
SW. 354, 129 Ark. 217. 

4 C.J p 783 note 68. 

47. Wis—Guetzkow v. Smith, 80 N. 
W. 1109, 106 Wis. 94. 

48. Idaho —Brockman v. Hall, 218 P. 
188, 37 Idaho 664. 

Tex.—Reese v Texas Emp. Ins. Ass’n, 
Civ.App., 237 SW.2d 410. 

4 C.J. p 783 note 60. 

49. Ala.—Neal v. Fuqua, 92 So. 468,^ 
207 Ala. 371. 

Tex.—Hardy v Bumpstead, Civ.App., 
18 S.W 2d 821, reversed on other 
grounds Com.App., 41 S.W.2d 226, 
76 A.L.R. 1488. 

4 C.J. p 783 note 61. 

5a Ky.—Porter v. Neal, 8 Ky.Op. 

111 . 

Mont.—Best Mfg. Co. v. Hutton, 141 
P. 668. 49 Mont. 78. 

Neb.—Curnyn v. Kinney, 229 N.W. 
894, 119 Neb. 478. 



5 C.J.S. 

where it appeared that the motion was entertained®^ 
and granted,®2 or, if not filed within the regular 
time, that there was due cause for the delay,®® and 
that an extension of time was properly granted,®^ or 
that the time was extended by consent.®® Where it 
is shown that the court considered the motion for 
new trial and it is not shown that it was filed after 
the term of court at which the verdict was rendered, 
it will not be assumed that it was filed after the 
term.®® 

In the absence of a contrary showing, it will be 
presumed that a brief of the evidence was filed in 
time.®*^ 

In writing. For the purpose of upholding the de¬ 
nial of a motion for a new trial, it has been pre¬ 
sumed in some cases, where the record did not show 
that the motion was in writing as required by statute, 
that it was not in writing.®® 

Service, In the absence of a contrary showing,®® 
it will be presumed that there was a compliance with 
statutory requirements relating to the service, on the 
opposite party, and filing of notice of intention to 
move for a new trial,®® or, as the case may be, that 
service was waived,®^ or that the lower court ruled 
correctly in striking out the notice.®® Where, how¬ 
ever, the record contains a notice of intention, it 


APPEAL §§ 156S-15W 

cannot be presumed that some other notice waa giv¬ 
en;®® and where the record affirmatively shows that 
the notice of intention was not filed in time, it will 
not be assumed that the court extended the time.®® 

There is no presumption that the court acted on 
good cause in extending time to give notice of in¬ 
tention where the record affirmatively shows insuffi¬ 
cient cause.®® 

§ 1570. -Evidence and Matters Used on 

Hearing Motion 

It will be presumed that the usual statutory practice 
as to the matters used and considered on the hearing of 
a motion for a new trial was followed In the absence of 
a showing to the contrary. 

The statutes vary greatly as to the matters to be 
used and considered on the hearing of a motion for 
a new trial, not only as between different states but 
also in the same state as regards different grounds 
for a new trial, some providing for the use of affi¬ 
davits, others for oral evidence, the minutes of the 
court, or a duly settled bill of exceptions or state¬ 
ment. In the absence of a contrary showing, it 
will be presumed that the usual statutory practice 
was followed,®® or, if a departure from the ordinary 
rules was made, that it was allowed in the discre¬ 
tion of the court.®*^ 


N.D,—Skaar v, Eppeland, 169 N.W. 
707, 85 N.D. lie. 

Ohio—Wise V, Bishop, 74 N.E.2d 392, 
79 Ohio App. 623 
4 C.J. p 783 n»te 62. 

61. Fla.—Parrish v. Pensacola, etc., 
R. Co., 9 So. 696, 28 Fla 251. 

Kan.—Topeka Bank v. Miller, 64 P 
1070, 69 Kan. 743. 

Tex-—Galveston, etc, R. Co. v. John¬ 
son, Civ.App , 1.33 S.W. 726. 

52. Ind—Fletcher American Nat. 
Bank v. Crescent Paper Co., 139 N. 
E. 664, 193 Ind. 329. 

4 C.J. p 783 note 64. 

Supplemental motion 

Where a motion for a new trial is 
filed within the statutory time and a 
supplemental notice is filed after the 
expiration of the statutory period, 
it will be presumed on appeal that 
the grant of a new trial was based 
on a motion which the court had a 
right to consider 

Okl —Potts V. Rubesam, 166 P. 866, 
64 Okl. 408. 

53. Ark.—Smith v. Fish, 80 S.W.2d 
228, 182 Ark. 115. 

N.D.—Skaar v. Eppeland, 169 N.W. 
707, 36 N.D. 116. 

Okl.—Sooner Bond Co. of America v. 

Davis, 68 P.2d 800, 177 Okl. 143. 

4 C.J. p 788 note 66. 

No notlos of ontry of Judgment 
Where the record does not show 
that defendant had notice of the en¬ 


try of the Judgment, his notice of 
motion for a new trial, although late, 
would he regarded as timely. 

Cal —Clark v. Koesheyan, 146 P. 904, 
26 CA. 305. 

64. Ark.—Fltzhugh v. Norwood, 241 
SW, 8, 153 Ark. 412. 

Idaho —Fredrickscn v. Luthy, 238 P. 

2d 430, 72 Idaho 164. 

Mass—Friend Lumber Co., v. Arm¬ 
strong Bldg Finish Co., 177 N.E. 
794. 276 Mass 361, 80 A.L R. 590 
Ohio—Arthur S. Langendorfer, Inc. 
V. Brink's Inc, 137 N.E.2d 409, 100 
Ohio App. 430. 

S.D—Huseboe v. Olson, 226 N.W. 748. 
65 S.D. 631, withdrawn 236 N.W. 
601, 68 SD 140. 

4 C J. p 783 notes 66, 67. 

65. ND.—Skaar v. Eppeland, 169 
NW. 707, 35 N.D. 116. 

4 C J. p 783 note 68. 

56. Kan —Mechanics’ Sav. Bank v. 
Harding, 70 P. 655, 66 Kan. 665. 

67. Oa.—Neal v. Mathews, 110 S.E. 
24, 27 Ga.App. 806. 

68. Kan —Douglass v. Insley, 9 P. 
476, 34 Kan. 604—^Lucas v. Sturr, 
21 Kan. 480. 

Okl.—Rogers v. Bonnett, 46 P, 599, 4 
Okl. 90. 

59. S.D.—MacGregor v. Pierce, 96 
N.W. 281, 17 S.D. 61. 

60. Cal.—Lincoln v. Sibeck, 148 P. 
967, 27 C.A. 61. 
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Mo.—State ex rel. and to Use of 
Hlcklin V. Fidelity & Cas. Co. of 
N. Y., App, 274 S.W.2d 696. 

4 C.J. p 784 note 72. 

Notice of hearing 

Where the record does not disclose 
a lack of notice of hearing on the 
motion for new trial required by 
statute, the court on appeal will pre¬ 
sume the regularity of proceeding. 
Mont.—Lish v. Martin, 179 P. 826, 66 
Mont. 682. 

61. Cal—Cockrill v. Hall, 18 P. 818, 
76 C. 192. 

62. Cal.—^Wilson v. Dougherty, 45 C. 
34. 

63. Cal.—Mazkewltz v. Pimentel, 23 
P 627, 83 C 450 

64. Utah—Progress Spinning, etc., 
Co. V. Dixie F Ins. Co., 134 P. 1166, 
43 Utah 303. 

65. S.D—First Nat Bank v. Woll- 
mann, 213 N.W. 16, 61 S.D. 267. 

66. Ind—Louisville Sc Southern In¬ 
diana Traction Co. v. Miller, 142 
N.E. 410, 82 Ind App. 344. 

Tex.—Radford v. Automobile Under¬ 
writers of America, Com.App., 299 
S.W. 862. 

4 C J. p 784 note 77. 

67. N.H.—Ela V. Ela. 65 A. 868, 72 
N.H. 216. 
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While upon a complete record of the matters used 
it cannot be presumed that there was other evi¬ 
dentiary matter to justify the action of the court 
on the motion,®* ordinarily it will be presumed, 
in the absence of a contrary showing, that the court 
acted only on evidentiary matter properly before 
it,®* that the court received and heard all proper 
and material evidence offered,'^® and that there was 
sufficient evidentiary matter before it to justify its 
order,7l especially where all the evidence taken on 
the trial and on the hearing of the motion is not in 
the record, and one of the grounds of the motion is 
the insufficiency of the evidence to support the ver- 


6 C.J.S. 

dict^* or the existence of newly discovered evi¬ 
dence.^* 

The presumption arising from the allowance and 
settlement by the trial court of a statement or bill 
of exceptions used on the hearing of the motion is 
that all statutory conditions precedent to its use 
were fulfilled and while in case of doiibt as to 
whether the order was based on the minutes or on 
a bill of exceptions, it will be presumed to have been 
based on the minutes,*^® yet the fact that a statement 
is disclosed by the record justifies the presumption 
that it was used on the hearing.*^® 


68 . Ala.->Ho8kin8 v. Hight. 11 So. 
253. 96 Ala. 284. 

Cal.—Washko v. Stewart, 112 P.2d 
306, 44 C.A.2d 311. 

Ky.—Head v. Ayer, etc., Tie Co., 70 
S.W 56, 24 Ky.L. 728. 

Va.—^Anglin v. Bottom, 3 Gratt. 1, 44 
Va. 1. 

68 . Tex.—Lawther Grain Co. v. 
Wlnniford, Com.App., 249 S.W. 196. 

P. & M. Sales Co. v. Kenmare 
Jewelry Mfg. Co., Civ.App., 236 S. 
W2d 616. 

4 C.J. p 784 note 80. 

Affidavit filed too late 

On appellant's motion to rectify 
suggested diminution of record so as 
to include therein an affidavit alleg¬ 
edly considered in support of a new 
trial motion, the appellate court 
could not presume that the trial 
court considered the affidavit where 
consideration thereof would have 
been improper because the affidavit 
was filed too late. 

Cal.—Morris v. Purity Sausage Co., 
86 P.2d 126. 1 C.A.2d 120. 

70. Cal.—Deary v. Shields, 129 P.2d 
936, 64 CA.2d 796—Olinger v. Pa¬ 
cific Greyhound Lines, 46 P.2d 774, 
7 C.A.2d 484. 

Kan.—Babb v. City of Wichita, 241 
P.2d 755, 172 Kan. 416 
Ky.—Parsons v. Black Mountain 
Corp., 107 S.W.2d 310, 269 Ky. 459. 
R.I.—St. Jean v. St. Jean, 145 A. 169. 

4 C.J. p 784 note 81. 

Will not asBums svldeaoe disoredlted 
The reviewing court cannot assume 
that the trial court discredited testi¬ 
mony as to Jury’s misconduct merely 
because it overruled the motion for a 
new trial. 

Tex.—City of Waco v. Rast, Civ.App., 
2 S.W.2d 663. 

ffieoord held not to show otherwise 
Cal.—Zaferis v. Bradley, 82 P.2d 70, 
28 C.A.2d 188. 

71. Ark.—Holloman v. Missouri Pac. 
R. Co.. 280 S.W. 22, 170 Ark. 673 

Cal.—Loeb v. Kimmerle, 8 P.2d 199, 
216 C. 143. I 

Laumann v. Conner, 66 P.2d 1225, j 
12 C.A.2d 631—Shelton v. Acker-' 
man, 4 P.2d 698, 117 C.A. 679—1 


Murphy v. Zwieg, 279 P. 1062, 100 
C.A. 266. 

Ky—Amlck v. Taylor, 269 S.W. 827, 
207 Ky 304. 

S.D.—Clinkscales v. Wisconsin Gran¬ 
ite Co., 160 N.W. 843, 38 S.D. 206. 
Tenn.—Allen v. Melton, 99 S.W 2d 
219, 20 Tenn.App. 387. 

Tex.—Goodrich v. Pandem Oil Cor¬ 
poration, Com App., 48 S.W.2d 606 
—St. Louis, B. & M. Ry. Co. v. Cole, 
Com App, 16 SW.2d 634. 

Gulf, C. & S. P. Ry. Co. v. Water- 
house. Civ App, 223 S.W.2d 664, 
error refused no reversible error— 
Woodhead v. Good, Civ App., 27 S. 
W 2d 374—Murphy v. Moseley, Civ. 
App , 11 S.W.2d 234—General Bond¬ 
ing & Casualty Ins. Co. v. Harless. 
Civ App., 210 S W. 307, modified on 
other grounds, Com.App., 228 S.W. 
124—West Lumber Co. v. Tomme, 
Civ.App., 203 S.W. 784, error re¬ 
fused. 

Va.—Smith v. Withrow, 106 S.E. 694, 
129 Va. 668. 

Wash.—State v. Sterling, 266 P. 472, 
147 Wash 222. 

4 C.J. p 784 note 82. 

XJhdisputed damages 
In determining whether new trial 
should be granted because of inade¬ 
quate damages, trial court and appel¬ 
late court are entitled to accept as 
established those items of damage 
which are conceded, undisputed, and 
beyond legitimate controversy. 

Wash—Ide v. Stoltenow, 289 P.2d 
1007, 47 Wash.2d 847. 

Ambiguous testimony presumed in 
support of order 

The appellate court will presume 
the meaning of ambiguous testimony 
to be such as supports the trial 
court's action in denying a new trial. 
Tex—Bendelin v. Thompson, Civ. 

App., 33 S.W.2d 220. 

XSvldentiary matter must be relied on 
to be reviewed 

Where the admission of affidavits 
of Jurors impeaching their verdict is 
urged as a ground for reversing an 
order granting a new trial, it must 
appear that the court relied on the 
affidavits in making its order for a 
new trial. 


Okl.—De Meglio v. Studebaker Corpo¬ 
ration of America, 175 P. 842, 78 
Okl. 177. 

Most favorable view 

(1) On an appeal from a denial of 
a motion for a new trial because of 
a Juror's misconduct, the appellate 
court must take the most favorable 
view of the evidence. 

Tex.—Parks v. Missouri, K. & T. R. 
Co. of Texas. Civ.App., 19 S.W.2d 
373. 

(2) In absence of findings by the 
trial court on motion for new trial, 
the appellate court must presume 
that the trial court gave Jurors' 
testimony on issue of their miscon¬ 
duct the most favorable construction 
of which it is susceptible. 

Tex.—Swaim v. Teasiey, Civ.App., 249 
S.W.2d 674. 

Presumption against the ezlstonoe of 
facts , 

On a denial of a new trial without 
a finding, a presumption must be in¬ 
dulged that the court found against 
the existence of facts on which the 
motion was based. 

Tex —Comer v. Farrell, Civ.App, 
48 S.W 2d 462 

72. Cal.—Ballard v. Pacific Grey¬ 
hound Lines, 170 P.2d 466, 28 C.2d 
367. 

Neb.—Bradley v. Slater, 76 N.W. 826, 
55 Neb. 334. 

4 C J. p 784 note 83. 

73. Ind.—Chicago & E R. Co. v. 
Hans, 154 N.E. 876. 86 Ind App. 300. 

Ky.—Asher v. Kentucky River Tim¬ 
ber & Coal Co., 198 S.W. 205, 177 
Ky. 774. 

Mo—Bolch V. H. R. Ameling Pros¬ 
pecting Co., App., 264 S W. 32. 

Tex.—Galveston, H. & S. A. Ry. Co 
V Waldo. Civ.App., 77 S.W.2d 326. 
4 C.J. p 784 note 84. 

74L Cal.—Jansson v. National S. S. 

Co., 208 P. 90, 189 C. 187. 

4 C.J. p 784 note 86. 

75. Mont.—Moore v. Butte Electric 
R. Co., 131 P. 636, 47 Mont. 214. 

76. Cal.—Weed v. Reed, 76 P. 662, 
142 C. 679—In re Scott, 67 P. 664, 
124 C. 67L 
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Where the person making an affidavit offered on 
the hearing of a motion for a new trial could not 
lawfully have acquired personal knowledge of the 
matters stated in the affidavit, it must be presumed, 
on appeal, that the affidavit was based upon informa¬ 
tion only.77 

In reviewing an order granting a motion for new 
trial, the statements made in the affidavits used in 
support of such motion are presumed to be true,^^-® 
at least where the correctness of such statements is 
unchallenged.77.10 Where, on the other hand, the 
motion for new trial is denied or overruled the 
presumption is that statements made in the affi¬ 
davits used to support the judgment are true,^'^-^® 
and statements in affidavits used to support the mo¬ 
tion cannot be considered or accepted as true where 
they are denied by counter affidavits,'^'^•20 unless the 
denial is overcome by other evidence.*^25 

Where movant made out a prima facie case war¬ 
ranting a new trial on the grounds of newly dis¬ 
covered evidence, it has been held that the appellate 
court will not weigh conflicting testimony thereon. 
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as that is a question for the court or jury upon a 
new trial.7® 

Motion to dismiss motion. Where the bill of ex¬ 
ceptions and the record do not show that any evi¬ 
dence was submitted to the court by cither party, 
on the hearing of a motion to dismiss the motion 
for a new trial it is to be presumed that the rec¬ 
ord in the case was the only matter before the 
courtJ® 

§ 1571. - Grounds of Decision on Motion 

There le a preeumptlon on appeal that the ruling on 
an order for new trial was based on sufficient grounds In 
the absence of a showing to the contrary. 

The ground on which the trial court granted a 
new trial should be given a broad and liberal con¬ 
struction in view of the wide discretion accorded to 
trial courts in passing on motions for a new trial.®® 
Where the record shows the existence of a valid 
ground, it may be presumed that a ruling on a mo¬ 
tion for a new trial was made on that ground, when 
the order is silent as to the ground on which it was 
made,®^ and it will not be presumed that the court 


Mont.—Mahoney r. Dixon, 77 P. 619, 
31 Mont 107. 

77. Ill.—Groves, etc., R. Co. v. Her¬ 
man, 69 NE. 36, 206 Ill. 34. 

77.5 Cal —Gray v. Robinson, 91 P.2d 
194, 33 C,A 2d 177. 

77.10 Ga.—Perry v. Hammock, 42 
S.E.2d 651, 76 Ga App. 171. 

77.15 Cal —Kashevaroff v. Webb, 
166 P2d 306. 73 C A 2d 177. 
Misconduct of counsel 

Appellate court was required to 
assume that the trial court because 
of Its denial of defendants’ motion 
for new trial, was not satisfied with 
correctness of alleg'ations in defend¬ 
ants’ anidavlt concerning alleged mis¬ 
conduct of plaintiff’s counsel in clos¬ 
ing statement, and was of the opinion 
that the explanation given by plain¬ 
tiff’s counsel as to the reasons that 
prompted certain portions of the clos¬ 
ing statement was well founded. 
Cal.—Mudrick v. Market Street Ry 
Co., 81 P 2d 950, 11 C.2d 724, 118 
A.L..R. 533. 

77.20 Iowa—Modern Heat & Power 
Co. V. Bishop Steamotcr Corp., 34 
N.W2d 581, 239 Iowa 1267. 

77.25 Statemout hy judge 

Where affidavit filed by defendants* 
attorney in support of motion for 
new trial complained that trial Judge 
made remarks showing prejudice dur¬ 
ing nonjury trial, and plaintiff's an¬ 
swering affidavit denied that Judge 
made such remarks but Judge stated 
that he had made remarks com¬ 
plained of, on defendants’ appeal ap¬ 
pellate court was bound to consider 


statements in affidavit of defendants* 
attorney as true. 

Cal —Rosenfleld v. Vesper, 114 P.2d 
29, 45 C.A 2d 365. 

78. Iowa.—MuHong v. Mullong, 169 
NW 994, 178 Iowa 662. 

79. Ga.—Cothran v. Brower, 71 Ga. 
367. 

80. Mo —Beer v. Martel, 65 S.W.2d 
482, 332 Mo. 63. 

Okl—Spence v. Park, 248 P.2d 1000, 
207 Okl. 216. 

‘‘Judgment” construed 
Where trial court sustained defend¬ 
ant’s motion for new trial specifying 
as ground for its decision that 
‘“judgment” of court was Influenced 
by false testimony given by one of 
plaintiff’s witnesses, appellate court 
would assume that trial court was 
using quoted word in sense of a re¬ 
sult which followed on and was en¬ 
tered as of same day as verdict of 
Jury. 

Mo—Donati v. Gualdonl, 216 S.W.2d 
519, 358 Mo. 667. 

81. Ala—McCluskey V. Steele, 88 So. 
367, 18 Ala App. 31. 

Ariz—^Zevon v. Tennebaum, 240 P.2d 
648, 73 Ariz 281—Mendez v. Moya, 
91 P.2d 870, 64 Anz. 44—Southern 
Arizona Freight Lines v. Jackson, 
63 P.2d 193, 48 Ariz. 600—De Camp 
V. Central Arizona Light & Power i 
Co, 67 P.2d 311, 47 Ariz. 617—1 
Brownell v. Freedman, 6 P.2d 1115, 
39 Ariz. 386. | 

Cal.—Mercantile Trust Co. of San 
Francisco v. Sunset Road Oil Co.. 
168 P. 1037, 176 C. 461—Hitchcock 
v. Rooney, 162 P. 913, 171 C. 286. 
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Birch V. Mahaney, 290 P.2d 679, 
137 C.A.2d 684—Deschamps v. In¬ 
dependent Cab Co., 210 P.2d 299. 94 
C.A 2d 127, rehearing denied 210 P. 
2d 897, 94 C.A.2d 127—Provln v. 
Continental Oil Co., 121 P.2d 740, 
49 CA.2d 417—Laumann v. Conner, 
66 P 2d 1226, 12 C.A.2d 631—Pitt v. 
Southern Pac. Co., 9 P 2d 273, 121 
C.A. 228—Clark v. Bowers, 2 P.2d 
486, 116 CA. 88—Ham v. Los An¬ 
geles County, 189 P. 462, 46 C.A. 
148—Matiasick v. Pacifle Electric 
Ry. Co.. 187 P. 461, 46 C.A. 260 
—Whitney v. Northwestern Pac. 
R Co., 178 P. 326, 39 C A. 139— 
Della Mora v. Pavllla, 173 P 770, 
37 C.A 164—Griswold v. Winters, 
148 P. 627, 26 C.A. 758. 

Fla.—Motor Transit Co. v. Studstlll, 
176 So. 769, 129 Fla. 769—G. Lloyd 
Preacher & Co. v. Sarasota Bay 
Hotel Co, 150 So 690, 112 Fla. 432 
—Cheyney v. Roberts, 81 So. 476, 
77 Fla 324. 

Iowa.—In re Richardson’s Estate, 208 
N.W 374, 202 Iowa 328. 

Ky.—Ashland Coca Cola Bottling Co. 
V. Brady, 66 S.W 2d 67, 262 Ky. 
183—Paducah Traction Co. v. 
Walker’s Adm’r, 185 S.W. 119, 169 
Ky. 721. 

Mo—Broyles v. Morris, 246 S.W. 841 
—Crocker v. Barron, 234 S.W. 1032. 

Tri-State Lumber & Shingle Co. 
V. Proctor, 128 SW.2d 1116, 233 Mo. 
App. 1207—National Flreprooflng 
Corporation v. Roberts, App., 80 
S.W.2d 243—Jones v. Heiiender^ 
App, 67 S.W.2d 813—Bowdon v. 
Metropolitan Life Ins. Co, 69 S.W. 
2d 787i 227 Mo.App. 710—Stewart 
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based its ruling on an improper ground,*2 or that 
such ruling was based on grounds other than those 
specified in the motion therefor,®2.6 although in de¬ 
termining whether the trial court abused its discre¬ 
tion in granting the motion, it has been held that 
there is no presumption that the court acted only 
on grounds actually argued or set forth in the mo- 

tion.®2.l0 


5 C. J« S. 

It is presumed, however, by virtue of particular 
statutes or rules of court, that the trial court er¬ 
roneously granted a motion for new trial where the 
order granting such motion is too general,*2.15 or 
where the trial court fails to specify the grounds on 
which such motion is granted ;® 2 . 2 o and in such cases 
the burden of supporting such action is placed on 
the respondent beneficiary thereof,*2.26 and it is not 


T. Carrothers, App., 87 S.W.2d 498 
—Inzcrillo v. Chicago, B. & Q. R. 
Co., 35 S.W.2d 44, 226 Mo.App. 
1213—Bacon Piano Co. v. Wilson, 
App., 27 S.W.2d 1051—Cremer v. 
May, 8 S.W.2d 110, 223 Mo.App. 
67—Relssman v. Wells, App, 268 
S.W. 43—Harris v. McQuay, App., 
242 S.W. lOll—Caruthersville 
Plumbing & Auto Co. v. Lloyd, 
App., 240 S.W. 838—King v. Mann. 
236 S.W. 506, 208 Mo.App. 642, af¬ 
firmed 286 SW. 100, 316 Mo. 318— 
Leavel v. Johnston, 232 S.W. 1064, 
209 Mo.App. 197—Bernhelmer v. 
Scott, App., 228 S.W. 623—Collier 

V. City of Shelbyvllle, App., 219 S. 

W. 713—Advance Rumley Thresher 
Co. V. Briggs Hardware Co., 206 
S.W. 587, 202 Mo App. 603—Master- 
son V. Midland Casualty Co, App., 
200 S.W. 678—^Klng v. Mann. App., 
199 S.W. 705 

Mont.—Sell v. Sell. 193 P. BCl, 58 
Mont. 329—Horsky v. McKennan, 
102 P. 376. 53 Mont. 50. 

N.Y.—Howeroft v. Scrafford, 92 N.T. 
S.2d C51, 276 App Div. 797. 

Sylvan Mortgage Co. v. Young, 
188 NYS. 61C—John C. Wlarda & 
Co. V Independent Chemical Co., 
162 N Y.S. 168. 

N C —L J. Upton & Co v. Ferebee, 
100 S E. 810, 178 NC. 194. 

Tex—Thomas v. Johnson, Civ.App., 
190 S W2d 849. 

Wash.—Gordon v. Bartull, 34 P.2d 
712, 178 Wash 258. 

4 C J. p 784 note 90. 

Affidavits 

(1) Where order granting new trial 
did not designate ground on which it 
was granted, and certain grounds 
were not supported by aflldavlts as 
required by statute, it will be pre¬ 
sumed that order was not founded 
thereon. 

Cal.—Pierce v. Nash, 272 P.2d 988, 
126 C.A.2d 606—Greer v. Freitas, 
162 P2d 16, 66 CA.2d 335—Breeze 
V. Southern Petro Tank Line Co., 
43 P.2d 584, 5 C.A.2d 607. 

(2) Thus where no affidavits were 
filed In support of plaintiff's motion 
for new trial, it will be presumed 
that the ground on which motion was 
granted was errors of law occurring 
at trial. 

Cal.—Conroy v. Perez, 148 P.2d 680, 
64 C.A.2d 217—Breeze v. Southern 
Petro Tank Line Co., 48 P.2d 684, 6 
C.A.2d 507. 


Duty to snstaia. on aay gronad 

Where the trial court, granting a 
motion for a new trial, does not limit 
the order to any particular ground 
stated. It Is the duty of the appellate 
court to sustain it if it can be upheld 
on any ground embodied In the notice 
of intention. 

Cal.—Pacific Gas A Electric Co. v. 

Rollins. 164 P. 53, 82 C.A. 782. 

No reversible error 

(1) Where a new trial is granted 
on a motion setting up all statutory 
grounds therefor and the court docs 
not state the ground on which it was 
granted, there is no reversible error. 
Kan—^Hughes v. Vossler, 203 P. 1107, 

110 Kan. 279. 

(2) The appellate court will sel¬ 
dom, If ever, overturn the action 
of the trial court In granting a new 
trial where the record fails to show 
the reason for such action, since the 
court in such case is unable to deter¬ 
mine what influenced the lower court 
to make the order. 

Wash.—Danielson v. Carstens Pack¬ 
ing Co., 197 P. 617, 116 Wash. 516 
Where grounds for decision exist, 
the presumption obtained that the 
court acted upon grounds not Insulll- 
clent. 

Ky —City of Covington v. Parsons, 79 
S.W.2d 353, 268 Ky. 22. 

Burden of proof 

Where trial court sustains a mo¬ 
tion for new trial without specifying 
any ground, on appeal movant must 
assume burden of pointing out as¬ 
signment therein which should have 
been sustained. 

Mo.—Green v. First Nat. Bank of 
Kansas City, 169 SW.2d 445, re¬ 
hearing denied 173 SW.2d 763, 236 
Mo.App. 1257. 

82. Kan.—Bateman v. Roller, 211 P. 

2d 440, 168 Kan. 111. 

La—Kansas City Life Ins. Co. v. 

Hammett, 149 So. 525, 177 La. 930. 
Needs of beneficiary 

A reviewing court could not pre¬ 
sume, that the verdict In a death ac¬ 
tion was set aside and a new trial 
granted on the theory that the needs 
of the beneficiaries of the actions re¬ 
quired larger damages. 

Mass.—Macchiaroli v. Howell, 200 N. 
E. 905, 294 Mass. 144. 

Bspudiated ground 

The appellate court must assume 
that the trial Judge did not base his 
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Judgment upon a ground explicitly 
repudiated by the prevailing party. 
La.—^Kansas City Life Ins. Co. v. 

Hammett, 149 So. 626, 177 La. 930. 
Oomproanise verdict 
Fact that trial Justice, In granting 
a new trial of action for Injuries 
sustained by pedestrian in collision 
with truck, called attention to fact 
that on undisputed evidence plaintiff, 
if entitled to any verdict, was en¬ 
titled to one for a much greater 
amount than the Jury found, did not 
warrant holding that decision grant¬ 
ing a new trial was erroneous on 
ground that it was based on conclu¬ 
sion that verdict was arrived at as 
a compromise. 

R.I.—Papl v. Ferrl, 40 A.2d 431, 70 

R. I. 477. 

B&propar iastruotioiis 

Where the trial court In granting 
now trial to plaintiffs stated no rea¬ 
son for so doing, reviewing court on 
defendants’ appeal from the order 
would not presume that new trial 
was granted because of overemphasis 
in cautionary Instructions. 

Mo —Dove V. Atchison, T. & S. F. Ry. 

Co., 163 S.W.2d 548, 349 Mo. 798. 
82.5 Ohio.—Haffner v. Schmiedl, 90 
N.E.2d 700, 87 Ohio App. 143. 

82.10 Ohio —Grosser v. Armet Al¬ 
loys, Inc., App., 113 N.E.2d 391. 
82.15 Mo.—Goodman v. Allen Cab 
Co., 232 S.W.2d 535, 360 Mo. 1094— 
Johnson v. Kansas City Public 
Service Co., 228 S.W.2d 796, 360 Mo. 
429. 

82,20 Mo.—^Hall v. Brookshire, 267 
SW.2d 627, 364 Mo. 774—Drake v. 
Hicks, 261 S.W 2d 45. 

Young V. Hall, App., 280 S W.2d 
679—Willis V. Willis, App., 274 S. 
W.2d 621. 

82.25 Mo.—Hall v. Brookshire. 267 

S. W.2d 627, 864 Mo. 774—Goodman 
V. Allen Cab Co, 282 S.W.2d 636, 
360 Mo. 1094—Johnson v. Kansas 
City Public Service Co., 228 S.W.2d 
796, 360 Mo. 429. 

wails v. Willis, App., 274 S.W.2d 
621—Drake v. Hicks, App., 261 S.W. 
2d 45. 

**BespondeiLt^ oonetnied 
The word “respondent” in supreme 
court rule providing that presump¬ 
tion Is that trial court granting new 
trial without specifying the ground 
erroneouely grants new trial and that 
“respondent” has burden of support- 
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presumed that the new trial was granted on any 
discretionary grounds.® 2.so 

According to some authority, where the trial court 
specifies the grounds on which the order is based, 
the court will be presumed to have acted on those 
grounds alone and to have overruled or disregarded 
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Other grounds;®® but according to other authority 
this presumption does not arise where the motion is 
sustained, as the trial court might very well be con¬ 
vinced that there is one perfectly good reason for 
granting a new trial, and that it is unnecessary to 
dwell on other grounds.®^ 


ing such action, does not always 
refer to respondent In the cause but 
to party In whose favor the new trial 
was granted. 

Mo.—Davis V. Kansas City Public 
Service Co., 233 S.W 2d 669, 361 Mo 
168. 

Procedure required 

Where trial court sustained motion 
for new trial without specifying of 
record the reasons therefor it became 
the duty of respondent, after appel¬ 
lant had served proper statement on 
him, to file the first brief in appellate 
court and uphold action of trial court 
in sustaining the motion. 

Mo—Ragsdale v. Young, App., 216 
SW.2d 614. 

Showliig required 

Burden on respondent is met if 
he demonstrates that motion should 
have been sustained on any ground 
staled therein. 

Mo.—John.son v. Kansas City Public 
Service Co, 228 S.W.2d 796, 360 Mo 
429. 

Young V. Hall, App., 280 S.W.2d 
679. 

82.30 Mo—Willis v. Willis, App, 
274 S.W 2d 621, 

83. Ala — Rhodes v Roadway Exp 
Co.. 73 So 2d 740, 261 Ala. 14— 
Corpus Juris cited lu O’Neal v. 
Turner, 158 So. 801, 803, 230 Ala 
24. 

Ariz—Southern Arizona Freight 
Dines V. Jackson, 63 P.2d 193, 48 
Arlz 609. 

Iowa—Dimond v Peat e River Land 
& Devclupmtnt Co., 166 N.W. 1032, 
182 Iowa 400 

Ky—Otte V. Utte, 83 S.W 2d 42, 259 
Ky. 741—Gnau v. Ackerman, 179 
S W. 217, 166 Ky 268 
Mo.—State ex rel Spears v. Hughes, 
142 SW2d 3. 346 Mo. 421—Castor- 
ina V Herrmann, 104 S W 2d 297, 
340 Mo 1026—Tabler v. Perry, 85 
SW.2d 471. 337 Mo 154—Gardner 
v St. Louis ITnion Trust Co, 86 
SW.2d 86—Took v. Wells. 63 S.W. 
2d 389, 331 Mo 249—Smith v. Kan¬ 
sas City Public Service Co., 43 S.W. 
2d 648, 328 Mo. 979—Yuronls v, 
Wells, 17 SW.2d 618, 322 Mo 1039 
—Rerkemelcr v Roller, 296 S.W. 
739, 317 Mo. 614—Day v. Lusk, 219 
S.W. 697. 

Hall V. Martindale, App., 166 S 
W.2d 694—Smith v. Staley, App., 
156 S.W.2d 766—Keene v. City of 
Springfield, App., 152 SW.2d 220— 
Reed v. Swift & Co . App., 117 S W. 
2d 636—Bledsoe v. Nlckles, App., 91 

6 C.J.S.—85 


S.W.2d 184—Neal v 12th & Grand 
Ave Bldg. Co., App., 70 S W.2d 136 
—Hayward v Ham. App, 59 SW 
2d 726—Darnall v. Lyons, App.. 51 
S.W.2d 159—Sellers v. Petty, App.. 
45 SW.2d 894—First Nat. Bank 

V. Bristol, App, 35 S.W.2d 999— 
McDonald v. Benton Hotel Co, 
App, 247 S.W. 228—Ziegler v 
United Rys Co. of St. Louis, App., 
220 S W. 1016—Morgeneier v. Graf- 
eman Dairy Co.. App, 220 SW 
1009—James v. Butcher, App, 216 
S W. 767—Calllson v. Eads. App . 
211 S.W. 715—Bennett v. Metropol¬ 
itan St. Ry. Co, APP , 180 S.W. 1060 
—^Dalfron v. Modern Woodmen of 
America. 176 S W. 498, 190 Mo.App 
303—Gabbert v Evans, 166 S.W 
635. 184 Mo App. 283 

Okl.—Alexander v. Alexander, 67 P.2d 
33, 179 Okl. 614—St. Louis, I. M. & 
S Ry. Co V. Lowrey, 160 P. 716, 
61 Okl 126. 

S D —Zastrow v. Knight, 249 N.W 
818, 01 SD 461—Houck v. Hult. 
236 N.W. 612, 68 SD 181. 

Tex—McGregor v. Allen, Civ App., 
195 S W 2d 946, error dismissed. 

4 C.J p 785 note 91. 

Burden of proof 

(1) Party appealing from the ac¬ 
tion of the trial court in sustaining 
a motion for new-^ trial on a certain 
specified ground has tin* burden of 
showing that such specified ground 
docs not support the order. 

Mo—Engleman v Railway Express 
Agency, 100 S.W 2d 640, 340 Mo 
360 

Spitzengel v. Greenlcase Motor 
Car Co, 3 36 SW.2d 100, 234 Mo. 
App 962—Pollock V. Missouri State 
Life Tns Co , App , 123 S.W 2d 212 
—Kccd V. Swift & Co., App., 117 
S.W.2d 636 

(2) Burden Is on respondent de¬ 
pending on order sustaining a motion 
for a new trial other than that speci¬ 
fied In the order to show that the 
order is sustained by such other 
grounds. 

Mo —Lowery v. Kansas City, 86 S W 
2d 104, 337 Mo. 47—Taylor v. 

Cleveland, C., C. & St. L Ry. Co., 
63 SW2d 69, 333 Mo. 660, certio¬ 
rari denied Cleveland, C., C. & St 
L. Ry. Co. V. Taylor, 64 S Ct 121, 
290 U.S. 686, 78 L Ed. 690—Smith v. 
Kansas City Public Service Co., 43 
SW2d 648, 328 Mo. 979—Yuronls 
v. Wells, 17 S.W. 2d 618, 322 Mo. 
1039—Berkemeler v. Reller, 296 S. 

W. 739, 317 Mo. 614—Dietrich v. 
Cape Brewery & Ice Co., 286 S.W. 
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38, 315 Mo. 607—Manthey v. Keller- 
man Contracting Co., 277 S.W. 927, 
311 Mo. 147. 

Spitzengel v. Greenlease Motor 
Car Co.. 136 S.W.2d 100, 234 Mo. 
App. 962—Pollock V. Missouri State 
Life Ins. Co , App., 123 S.W.2d 212 
—Moore v. Home Ins. Co., App., 78 
S.W.2d 297—Jones v. Reilender, 
App., 67 S.W.2d 813—State ex rel. 
State Highway Commission v. 
Stoddard Gin Co., App, 62 S.W.2d 
940—La Pont V. Bryant, App., 60 
S.W.2d 416—Welden v. Myers, 268 
SW. 1086, 212 Mo App. 479. 

No review of olalms not decided 
Where the only order relative to a 
motion for a new trial w'as its dis¬ 
missal, and the trial court did not 
pass on the question of Juror’s preju¬ 
dice. there is no order relative there¬ 
to to be reviewed 

Cal—Davilia v Liberty Life Ins. Co., 
299 P. 831, 114 C A 308. 

Where the verdlot was directed, an 
order granting a new trial cannot be 
.sustained on the ground that the ver¬ 
dict w'as against the weight of the 
evidence, as under such circumstanc¬ 
es, no presumption that the new 
trial was granted because of Insufll- 
clency of evidence is indulged. 

Mo—Laffi*rty v. Kansas Citf Casual¬ 
ty Co., 229 SW 750, 287 Mo. 666 
Reasons given applicable to other 
assignments 

Where reason for granting new 
trial is given on one assignment of 
error in motion for new trial, pre¬ 
sumption is that all other assign- 
nient.s in motion are overruled, but If 
leason given appJit's to other assign¬ 
ments in motion and clearly shows 
that court was considering other as- 
signment.*?, appellate court must af¬ 
firm order if those other assignments 
authorize trial court to grant motion 
for new trial 

Mo—Schreiner v City of St Louis, 
App, 203 S.W 2d 678. 

Damages 

Where order of trial court showed 
that motion of defendant for new 
trial was sustained solely because 
there was no sufficient evidence to 
justify submission on question of 
punitive damages, appellate court 
would assume that trial court held 
that evidence of plaintiff was other¬ 
wise sufficient. 

Mo.—Crews v. Slkeston Coca-Cola 
Bottling Co. 226 S.W.2d 812, 240 
Mo.App. 973. 


84. Ohio.—State v. Court of Common 
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In the absence of a statute to the contrary,®® in | case the order is general and the insufficiency of 


Pleas of Hardin County. 180 N.EJ, 
86, 102 Ohio St. 40. 

Pa.—Schroeder v. Gulf Refining Co. 
of Port Arthur. Tex., 160 A. 665, 
800 Pa. 405. 

Stephenson v. Service Supply 
Corp.. 63 A.2d 438. 164 Pa.Super. 31. 
Tex.—on Well Supply Co. v. March- 
man. Civ.App., 293 S.W. 305. 

Xnjmllloieiit reason not declared ex- 
olnslve 

On appeal from order granting new 
trial, presumption is that grant of 
new trial is justified even when rea¬ 
son given therefor is insufficient, un¬ 
less trial court expressly states it is 
the only reason 

Pa.—Morse Boulger Destructor Co v. 
Arnoni. 101 A.2d 706, 376 Pa 67— 
Gawron v. Levine, 96 A.2d 149, 373 
Pa. 384—Bcllottiere v. City of Phil¬ 
adelphia, 81 A.2d 867, 367 Pa. 638 
—Burton v. Morvay, 34 A 2d 489, 
848 Pa. 113. 

Werner v. Aunkst, 115 A.2d 416, 
178 Pa.Super. 404. 

Devine v. Pocono Freight Lines, 
Com.Pl., 64 Lack.Jur. 105. 

The frvet that only one question 
was indicated in the opinion of the 
trial court will not be treated by the 
appellate court as conclusive proof 
that the point or question thus ac¬ 
centuated controlled the entry of the 
order appealed from. 

Pa.—Engel v. Werner. 178 A 162, 117 
Pa.Super. 498. 

85. Minn.—Buck v. Buck, 142 N.W. 

729, }22 Minn. 463. 

4 CJ. p 786 note 93. 

Statutory presumption 

Under statute so providing, when 
trial court’s written memorandum on 
granting new trial make.s no refer¬ 
ence to insufficiency of the evidence, 
it will be presumed that that was 
not ground for granting of new 
trial. 

N.D —Dahl V North Am. Creameries, 
61 N.W 2d 916—Smith v Knutson, 
47 N.W 2d 637, 78 ND 43—Blum 
v. Standard Oil Co., 279 NW. 764, 
68 ND 329—Pratt v. Huber Mfg. 
Co.. 171 N.W. 246, 41 N.D. 301. 

Zn Oalifomia 

(1) By virtue of statute it is now 
held that an order gi anting a new 
trial without specifying the ground 
therefor is presumed not to be based 
on insufficiency of evidence, which 
cannot be considered on appeal un¬ 
less the evidence is insufficient as a 
matter of law. 

Cal.—Sheets v. Southern Pac. Co, 
299 P. 71, 212 C. 609—Phillips v 
Powell, 290 P. 441, 210 C. 39—City 
and County of San Francisco v. 
Tillman Estate Co.. 272 P. 686, 
206 C. 661—Condon v. Ansaldi, 263 
P. 198, 203 C. 180—Yoakam v. 

Hogan, 243 P. 21. 198 C. 16— 


Wilkinson v. United Railroads of 
San Francisco, 232 P. 131, 196 C 
186—Blaggi V. Ramont, 209 P. 892, 
189 C 676—Read v. Pacific Elec¬ 
tric Ry. Co., 197 P. 791. 186 C. 620 
Haydel v. Morton, 48 P.2d 709. 

8 C.A.2d 730—Breeze v. Southern 
Petro Tank Line Co., 43 P.2d 684, 
6 C.A.2d 507—Bakurjian v. Pugh, 
41 P2d 176, 4 CA.2d 450—Johnson 
V. Gray, 40 P 2d 676, 4 C A 2d 72— 
Livesay v Deibert, 39 P 2d 466, 3 
CA.2d 140—Markham v. Hancock 
Oil Co . 37 P 2d 1087. 2 C A.2d 392— 
Petroff V. Nunes. 29 P 2d 293. 136 
C.A. 416—Manufacturers’ Finance 
Corporation v. Pacific Wholesale 
Radio, 19 P.2d 1013, 130 C A. 239— 
Ennulat v Taylor, 16 P.2d 900, 127 
C.A. 420—Pitt V. Southern Pac. Co., 

9 P2d 273, 121 C.A. 228—Stone- 

burner V. Richfield Oil Co. of 
California, 6 P.2d 436, 118 C A. 
449—^Vertson v. City of Los 
Angeles, 2 P.2d 411, 116 C.A. 114— 
Pope V. Wenisch, 293 P. 622, 109 
C A 608—Standiford v. Cantrell, 
262 P. 800, 87 C A. 736—Blown v. 
Davis. 267 P. 877, 84 C A 180— 
Fahey v. Madden, 206 P 128, 66 
C.A 593—Phillips V. Wheeler, 203 
P. 413, 66 C.A. 684—Dunne v. 

Hines, 195 P. 276, 60 C.A. 346. 

(2) Prior to the 1939 amendment 
to statute if order granting new 
trial did not state that it was on 
tho ground of insufficiency of the 
evidence it was presumed not to 
have been based on that ground, 
whereas after the amendment it is 
conclusuely presumed not to have 
been based on the ground of the in¬ 
sufficiency of the evidonoe unless it 
is so stated in the order. 

Cal.—Malloy v. Fong, 232 P 2d 241, 
37 C2d 356—Brignoli v Seoboard 
Transp Co., 178 2d 445, 29 C 2d 
782—Will V. Southern Pac. Co., 116 
P.2d 44, 18 C2d 468. 

Corsetto v Pacific Elec. Ry , 289 
P.2d 116, 136 CA2d 631—Hod v 
City of Los Angeles, 288 P 2d 989, 
136 C A 2d 295—Karp v. Jacobs, 
287 P.2d 400, 136 C A 2d 388— 
Verzola v Russi, 287 P.2d 166, 136 
CA2d 330—Pierce v Nash, 272 P 
2d 938, 126 C A 2d 606—Greenman 
V. Rogers, 264 P.2d 92, 122 C A 2d 
65—Carvalho v. Lusardi, 261 P 2d 
37, 114 C.A 2d 733—Clifford v 

Rolls. 224 P.2d 62, 100 C.A 2d 706— 
Gursey v. Campus Camera Shop, 
219 P 2d 884, 98 C.A 2d 267—Simon 
V. Tomaslnl, 217 P 2d 488, 97 C. 
A 2d 115—Renfer v. Skaggs, 216 P 
2d 487, 96 CA.2d 380—Noble v. 
Tweedy, 203 P.2d 778, 90 C A 2d 
738—Casaretto v. DcLucrhl, 174 P. 
2d 328, 76 C.A.2d 800—Middleton v. 
California St. Cable Ry. Co., 167 
P.2d 239, 73 C.A.2d 641—Phillips 
v. Wheeler, 156 P.2d 468, 55 C A. 
236—Scott V. Renz, 164 P.2d 738. 
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67 C.A.2d 428—Greer v. Freitas, 152 
P.2d 16, 66 C.A 2d 336—Conroy v. 
Perez, 148 P.2d 680, 64 C.A.2d 217— 
Hawkinson v. Oesdean, 143 P.2d 
967, 61 C.A.2d 712—Springer v. 

Sodestrom, 129 P.2d 499, 54 C.A.2d 
704—Hack v. Girdley, 128 P.2d 827, 
64 CA2d 227—Pierce v. Paterson, 
123 P.2d 644, 60 C.A.2d 486—Gray 
V. Robinson, 91 P.2d 194, 83 C.A. 
2d 177 

Annin v. Belridge Oil Emp. Fed¬ 
eral Credit Union, 260 P.2d 295, 
119 CA.2d Supp. 900. 

(3) Purpose of statute is to obtain 
a definite record of what actually 
occurred, thus avoiding both disputes 
as to what was done and possible 
afterthoughts. 

Cal.—Hoffman v. Johnson, 299 P.2d 
913, 143 C.A 2d 767. 

(4) The statute does not require 
that formal order, as distinguished 
from mere entry in minutes, be 
written, signed, and filed in order to 
raise such presumption. 

Cal —Dempsey v. Market Street Ry. 
Co., 142 P.2d 929, 23 C.2d 110. 

(5) Where order granting new trial 
was reasonably subject to the con¬ 
struction that it was based on the 
ground of insufficiency of evidence 
to sustain the verdict, presumption 
that it was not based on such ground 
did not obtain. 

Cal.—Piru Citrus Ass’n v. Williams, 
214 P.2d 420, 95 C.A 2d 911—Lu¬ 
cerne Country Club v. Beal, 68 P. 
2d 408, 21 C A.2d 121. 

(6) Under such provision of the 
code, a stalf*ment in the order for a 
new trial that it is made on the 
ground of excessive damages is tan¬ 
tamount to a specification that a new 
trial was granted on the ground of 
insufficiency of the evidence and no 
presumption that it was not based on 
such ground is necessary. 

Cal—Bonner v. Los Angeles Ex¬ 
aminer, 62 P 2d 427, 17 C A 2d 

468—Griffey v. Pacific Electric Ry. 
Co., 209 P. 46, 68 C A. 609. 

(7) Where nunc pro tunc order 
was a nullity, and original order did 
not specify insufficiency of evidence, 
it was conclusively presumed that 
grant of new trial was not based on 
that ground. 

Cal.—Roth v Marston, 242 P.2d 376, 
110 C.A.2d 249—Keller v. Cleaver, 
67 P.2d 131, 20 C.A 2d 364. 

(8) Where counsel for all parties 
stipulated that true order could be 
entered nunc pro tunc In connection 
with written minute entries concern¬ 
ing motion for new trial, and trial 
court then ordered minutes amended 
by specifying insufficiency of evi¬ 
dence as ground on which motion 
was granted, plaintiff could not on 
appeal rely on presumption under 
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the evidence was one of the grounds urged, it is fre¬ 
quently held that the new trial was granted on the 
ground of the insufficiency of the evidence.®® Un¬ 
der appropriate circumstances it has also been pre¬ 
sumed, where the order did not state the grounds 
therefor, that a new trial was granted on the ground 


that the verdict was excessive that the new trial 
was granted on questions of fact,®7 ® or was not 
granted on a question of fact, unless the particular 
question of fact was specified;®® that the new trial 
was granted on the merits,®® or on a question of 
law;®® that the ruling was made as a matter of 


statute that order was not based 
on that ground. 

Cal.—Hoffman v. Johnson, 299 P.2d 
913, 143 C A2d 767. 

(9) Statutory provision applies 
only to such ground, and presump¬ 
tion cannot be extended to other 
grounds for new trial. 

Cal —Gardner v. Marshall, 151 P 2d 
122, 24 C.2d 686. 

(10) Statute makes no reference to 
a case tried by the court without a 
Jury and it has been held that where 
defendant, in a case so tried, moved 
for new trial on tho grounds that 
evidence was insufllcient to justify 
the decision and that decision was 
against the law. and court in grant¬ 
ing motion ordered that new trial be 
granted on defendant’s motion with¬ 
out further specification of grounds 
therefor, the superior court was 
bound to presume on appeal from 
order that order was based on the 
ground of insufllclency of the evi¬ 
dence 

Cal —Gruben v Lecbrick & Fisher, 
84 P2d 1078. 32 C A 2d Supp 762 

(11) It was formerly held that it 
might be presumed that tho now 
trial was granted on the ground of 
insufficiency of the evidence. 

Cal—Rahmel v. Rost, 171 P. 1068, 
178 C 15. 

Huckaby v Northam. 228 P. 717, 
68 C A. 83—American Marino Paint 
Co. V Nyno Line, 187 P 71, 45 C 
A. l—Clohan v Kelso, 183 P 340, 
42 C A 67—Karst v Finn, 178 P. 
973, 39 CA. 369—Pacific Gas & 

Electric Co v. Rollins, 164 P. 53, 
32 C.A 782 

4 CJ p 785 note 92 (California 
cases). 

(12) Where the order was made 
prior to the enactment barring the 
use of such presumption, the appel¬ 
late court may presume that the mo¬ 
tion was granted on the msufllcicncy 
of the evidence, in the absence of 
other cause appearing in the record 
Cal.—Huckaby v. Northam, 228 P. 

717, 68 CA. 83—Daniels v. Mc¬ 
Guire, 198 P. 421, 62 C.A. 188. 

86. Ala.—Romano v. Thrower, 63 So. 
2d 369, 258 Ala. 416—Camp v. At¬ 
lantic Coast Line R Co , 36 So 2d 
331. 261 Ala 184—Hyde v. Norris, 
35 So.2d 181, 260 Ala. 518—Cox v. 
Martin, 34 So 2d 463, 260 Ala 401— 
Cook V. Sheffield Co., 91 So. 473, 
206 Ala 625. 

Wood V. Empire Laundry Co., 
68 So. 584, 14 Ala App. 144. 


Ariz.—Jordan v. E. G. Caruthers 
State Bank, 249 P. 549, 30 Ariz 
646. 

Ark.—Stanley v. Calico Rock Ice & 
Elec. Co., 206 S.W.2d 841, 212 Ark 
385. 

Idaho.—Marker v. McCue, 297 P. 401, 
50 Idaho 462—Tldd v. Northern 
Pac. Ry. Co., 270 P. 138, 46 Idaho 
652. 

Mo—King V. Kansas City Life Ins. 
Co, 164 S.W.2d 468. 350 Mo. 76— 
Riche V. City of St Joseph, 32 
SW.2d 678, 326 Mo. 691—Gray v. 
City of Hannibal. 29 S.W.2d 710— 
King v. Mann, 286 S W. 100, 315 
Mo. 318. 

Ponyard v. Drexel. App., 205 S 
W 2d 267—Green v. First Nat 
Bank of Kansas City. 163 S W 2d 
788, 236 Mo.App. 1267—McGraw 

V Farmers Fire & Lightning Mut. 
Ins. Co. 160 SW2d 845. 236 Mo 
App. 1019—Auto Money Corp. v. 
Clark. 163 S W 2d 113, 236 Mo App. 
862—Robert v New York Cent. 11 
Co, App, 122 SW.2d 1—Chitwood 

V Davis Const Co., App, 113 S W. 
2d 1043—Ward v Prudential Life 
Ins Co of America, App, 106 S W. 
2d 083—Darnall v. Lyons, App , 61 
S W 2d 159—Barth v. Boyer, App, 
27 SW2d 499—Zahner Mfg Co v. 
Harnish, 24 S.W 2d 641, 224 Mo 
App 870—Haralson v. S. S Kresge 
Co., App , 261 S W 740—Jiner v 
Jiner, 168 S.W. 231, 182 Mo App 
163. 

Mont —Brennan v. Mayo, 50 P 2d 
245, 100 Mont 439—Norton v 

Great Northern Ry. Co., 264 P 
165, 78 Mont 273—Love v. McDon¬ 
nell, 211 P. 211. 65 Mont. 482 
NT—Lampert v New York Rys. 

Co., 170 N Y S. 942. 

Okl—Smith v. Sims, 98 P 2d 66, 186 
Okl. 364—Markham v. Reynolds, 
263 P 1084, 129 Okl. 127. 

RI—Zinck v. Saltzman, 153 A 871, 
61 RI. 236. 

Vt.—Temple v. Atwood, 134 A, 691, 
99 Vt. 434. 

4 CJ. p 785 note 92. 

General grounds 

Where no error of law was com¬ 
mitted, and the order granting the 
new trial was not based on any 
special ground. It must necessarily 
have been granted on the general 
ground.^, either on discretionary 
ground or on ground that the ver¬ 
dict was unsupported by the evi¬ 
dence 

Ga —Hartis v. Central of Georgia 
Ry. Co., 119 SE 349, 30 Ga.App 
720. 


Passion and bias 

Where the order granting the new 
trial stated that the verdict was the 
result of prejudice and bias on the 
part of the Jury, it will be presumed 
on appeal from the order that the 
trial court regarded the verdict as 
against the weight of the evidence. 
Mo.—Reissman v. Wells, App., 268 
S.W. 43. 

Snoh presumption is not indulged 

where the ruling was granted on the 
ground that the court erred in over¬ 
ruling a demurrer to the complaint. 
Ala—Cook V. Sheffield Co., 91 So. 
473, 206 Ala. 626. 

Where the moving papers did not 
present aaestion of sufficiency of evi¬ 
dence. it has been held that it will 
not be presumed that the order for 
new trial was based on that ground. 
S D —Eastwood v. Coplan, 142 N.W. 
249, 32 SD. 113. 

87. Cal.—Ballard v. Pacific Grey¬ 
hound Lines, 170 P.2d 466, 28 C. 
2d 357. 

Mo—Connoley v. Beyer Crushed 
Rock Co, 197 SW.2d 653, 365 Mo. 
684 

4 C.J. p 786 note 94. 

Order granting a new trial due to 
excessive verdict may be construed 
as meaning that the trial court was 
not satisfied that the evidence sup¬ 
ported the verdict with respect to 
the extent of damage 
Cal —Dreyer v. Cyriacks, 297 P. 35. 
112 CA. 279. 

87.5 Ill —In re Franke's Estate, 96 
NE.2d 844. 342 III App. 455. 

88 . NY —Woiclanowicz v Phila¬ 
delphia & Reading Goal & Iron Co, 
133 NE. 679, 232 N.Y 266. amend¬ 
ment denied 134 NE 686, 232 N.Y. 
696—llecd v. Belnord Realty Co, 
119 N.E. 70. 222 N.Y. 693. 

89. Cal —Nicholas v. Leslie, 46 P. 
2d 761, 7 C.A 2d 690 

Tenn—American Union Ins Co. of 
N. Y. V Horton, 15 Tenn App. 176. 

4 C J. p 785 note 96 

90. N T.—Shapiro v. Karon, 194 N. 
YS 460, 118 Mlsc. 741. 

Not on discretionary matter 

(1) Where there is nothing in the 
record that indicates that the trial 
court granted a new trial on any 
ground within the court’s discretion, 
it must be concluded that the trial 
court acted from some erroneous 
conclusion of the law. 

Mo—Riddle v. Castner, 209 S.W. 
127, 202 Mo.App. 584. 
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discretion, when addressed thereto or that the 
trial judge by granting a new trial intended to cor¬ 
rect whatever errors he had committed on the 
trial.92 

Where a motion for new trial is denied or over¬ 
ruled without express findings being made on par¬ 
ticular factual issues, it is presumed that the trial 
court resolved such issues against movant.®2 5 Thus, 
where the motion for a new trial urged newly dis¬ 
covered evidence as a basis therefor, the fact that 
the judge denied the motion gives rise to a pre¬ 
sumption that the trial court was of the opinion that 
the result of a second trial would have been the 
same as the result of the first and the grant of 
such motion gives use to a presumption that the 
trial court found there was a reasonable probability 


of a different result because of the new evidence.®* 
It is presumed that the court in overruling a motion 
made on a statutory ground of perjury was satisfied 
that the party had not perjured himself,®^ or that 
the court, in granting such a motion for erroneous 
instructions given, found that such error was preju¬ 
dicial and resulted in a miscarriage of justice.®^*^ 

Where misconduct of jurors is the basis of a 
motion for new trial, the appellate court in re¬ 
viewing an order granting such motion will make 
certain presumptions,®4*io and, likewise, in review¬ 
ing an order denying a motion based on such 
grounds the appellate court, except where the evi¬ 
dence with respect thereto is not conflicting,®^-i® 
will presume the trial court found that such mis¬ 
conduct did not occur,®^ or, if it did occur, it was 


(2) Where no discretionary ground 
was specified in order granting new 
trial, appellate court would not pre¬ 
sume that trial court acted on dis¬ 
cretionary grounds 
Mo.—Cooper v. 804 Grand Bldg 
Corp., 257 SW.2d 649. 

91. Iowa—Thompson v. Butler, 274 
N.W. 110, 223 Iowa 1086. 

N.C.—Jones v. Dixie Fire Ins. Co., 
187 S.E. 769, 210 N C. 059. 

Vt.—Macauley v. Hyde. 42 A.2d 482, 
114 Vt. 198—Lancour v Herald & 
Globe Ass’n, 28 A 2d 396. 112 Vt 
471 —I'arizo v. Wilson, 144 A. 856, 
101 Vt 614. 

ZH WisoonslxL 

(1) By virtue of St.l029, 8 270.49, 
subs 2. the failure to impose, or the 
imposition of, costs as a condition of 
the granting of a new trial doe.s not 
raise a presumption that the new 
trial was granted for error occurring 
in the conduct of the trial, or that it 
was granted in the exercise of judi¬ 
cial discretion 

WlH—Mcllor V Heggaton, 230 N.W 
668, 206 Wis. 42. 

(2) Prior to this statute, where the 
trial court did not impose costs as a 
condition of the granting of a new 
trial, the appellate court presumed 
that the allowance of the order was 
for that which was properly consid¬ 
ered within the designation of an er¬ 
ror occurring in the conduct of a 
trial as distinguished from any at¬ 
tempted exercise of Judicial discre¬ 
tion. 

Wls-—Basile v. Fath, 202 N.W. 367, 
186 Wis 646—Simpson v. Wauke¬ 
sha County, 202 N.W. 366, 185 Wis 
662—Smith v. Taylor-Button Co, 
190 N.W 999. 179 Wis. 232—John v 
Pierce, 18C N.W. 600, 176 Wis. 220 
4 C.J. p 786 notes 1-3. 

(8) In granting a new trial in the 
interests of Justice, trial court must 
set out in detail in the order the 
reasons prompting it to make such 
order, and in absence of such 


specification, the order shall be 
deemed granted for error on the 
trial 

Wls—Dowd V. Palmer, !.*> N.W 2d 
809, 245 Wls. 693—Tracey v Malm- 
stadt, 296 N.W. 87, 236 Wis. 642 

92. Cal —Associated Fruit Co. v 
Marone, 229 P. 868, 68 C.A. 368. 

4 CJ. p 786 note 97. 

92.9 Tex — Kirk v. Head, Civ.App , 
132 SW.2d 125, affirmed 152 SW 
2d 726, 137 Tex. 44. 

93. S D.—Whitney Loan & Trust Co 
V Brown, 172 N W. 876, 42 S D. 95 

Tex —Yellow Cab & Baggage Co. of 
San Antonio v Brennan, CivApp., 
171 SW.2d 891, error refused. 
Sillgenos in producing svldenoe 
Where evidence adduced at hearing 
on motion for new Inal raised fact 
issues as to movant's diligence or 
lack thereof in failing to produce at 
the original trial the allegedly newly 
discovered evidence and also raised 
Issue of fact as to the probable ef¬ 
fect of newly discovered evidence on 
the verdict should a new trial bo 
granted, in the absence of express 
findings on such issues, none having 
been requested, it was presumed 
that trial court in overruling motion 
for new trial found against movant 
on such issues 

Tex.—Thomas v. Johnson, Civ App , 
190 S W.2d 849—Texas Employers 
Ins. Ass’n v. Moser, CivApp., 162 
S.W.2d 390. 

93 5 Iowa — ^Westergard v. Des 

Moines Ry. Co., 62 N.W 2d 39, 243 
Iowa 496. 

94. Mo.—Neal v. Kansas City Rys. 
Co., 229 SW. 216. 

Asadorian v. Sayman, App, 282 
S.W. 607. 

94.5 Cal. — ^Pezzonl v. City and Coun¬ 
ty of San Francisco, 226 P 2d 14, 
101 CA.2d 123—Conroy v. Perez, 
148 P.2d 680, 64 C.A.2d 217— 

Lasch V. Edgar, 116 P.2d 949, 46 

1348 


CA2d 726—Nance v. Fresno City 
Lines, 113 P.2d 244, 44 C.A 2d 868. 

94.10 Frejndloe vitiating verdict 

Since trial Judge, under civil pro¬ 
cedure rules, is no longer required to 
grant new trial because of jury’s 
misconduct If he has only reason¬ 
able doubt as to whether such mis¬ 
conduct affected Jury’s verdict, ap¬ 
pellate court, on appeal from judg¬ 
ment granting new trial on such 
ground, should conclude that there 
was no doubt as to prejudice vitiat¬ 
ing \ordict, at least in part. 

Tex—Bunker v Johnson, CivApp, 
282 SW2d 884. 

94.15 Tex—Phillips v. Texas & P. 
Hy Co. CivApp., 223 S W 2d 2.^.8, 
error refused no reversible error. 

95. Tex.—Groenwade v. Bledsoe, Civ 
App, 282 S W 2d 75, error refused 
no rever.slblo error—Rosamond v 
Keyes, CivApp., 255 S W 2d 399, 
eiror refused no reversible error— 
McCarthy Oil & Gas Corp v. Cun¬ 
ningham, CivApp, 25.'> SW2d 368, 
error refused no reveisible error— 
Andrews v Dewberry, Civ.App , 242 
S W 2d 685, error refused no re¬ 
versible error—Humphreys v 
Gribble, Civ.App., 227 S.W.2d 235, 
error refused no reversible error— 
Bunnell v. liunnell, CivApp., 217 S 
W 2d 78—Myers v Thomas, Civ. 
App , 182 S W 2d 266, reversed on 
other grounds 186 SW2d 811, 143 
Tex 502—Mcnefee v. Gulf, C. & S. 
F. Ry. Co., CivApp, 181 S.W.2d 
287, error refused—Collins v. 
Shivers, CivApp, 167 S W 2d 302— 
Rankin v. Joe D. Hughes, Inc., 
Civ.App., 161 S.W 2d 883, error re¬ 
fused — ^Mitchell V. Gibson, Civ. 
App., 160 S W.2d 79, error re¬ 
fused—Hemsell v. Summers, Civ. 
App, 163 S W.2d 305—Connally v. 
Culver, Civ App., 160 S.W.2d 126, 
error dismissed, judgment cor¬ 
rect—^Montgomery Ward Sk Co. v. 
Levy, Civ.App., 136 S.W.2d 668, 
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not prejudicial to the movant.^5.6 Similarly where 
the trial court denies or overrules a motion for new 
trial based on misconduct of counsel, it will be 
presumed the trial court found that counsel acted 
in good faith,95 10 and that no prejudice resulted 
to movant therefrom but where the order does 
not refer to an offending argument or expressly ad¬ 
judge that such argument was justified, it will not 
be regarded on appeal as a finding, in effect, that 
the argument was made but was not erroneous.95 20 

It cannot be assumed, where the court denied a 
new trial on consent to reduction of the verdict, that 
the court concluded that the original verdict re¬ 
sulted from passion or prejudice,96 or that the court, 
denying a motion based on inadequacy of the award, 
was of the opinion that the evidence was insuffi¬ 
cient to prove negligence.96.6 

Under a court rule providing that an order grant¬ 
ing a new trial, except on exceptions taken during 
the trial, shall specify the grounds on which it was 
granted, an order not stating any grounds will be 
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presumed to have been granted on exceptions taken 
during the trial,9^ unless the order was made con¬ 
ditional on the payment of costs.®* Under some 
rules of court, where the order setting aside the ver¬ 
dict fails to state the grounds therefor, and where 
no exceptions in the record are available as show¬ 
ing error, the order must be reversed.®® 

It is ordinarily assumed that the order granting a 
new trial is based on some legal ground, unless the 
record shows to the contrary but where it ap¬ 
pears from the record that there was no sufficient 
ground for a new trial alleged by the complaining 
party, the court will presume that none existed and 
that the trial court abused its discretion in making 
the order.® 

Consideration of all grounds. It will be presumed, 
where an order granting a new trial docs not show 
the specific ground on which it was granted, that 
all of the grounds specified in the motion were con¬ 
sidered by the trial court,® and that the motion was 


error dismiBsed, Judgment cor¬ 
rect—Sproles Motor Freight Lines 
V, Juge. CivApp, 123 S W 2d 919, 
error dismissed, judgment cor¬ 
rect—Western States Grocery Co 
V Smith, CivApp, 114 S W 2d 
419, error dismissed—Yellow Cab 
Corporation v Halford, Civ.App, 
91 S W 2d 801, error dismissed— 
Dallas Ily & Terminal Co v 
Garner, Tex Civ.App , 42 S W 2d 

665, reversed on other grounds 
Com.App , 63 S.W 2d 542 

95.5 Cal.—Maffeo v. Holmes, 117 P. 
2d 948, 47 CA2d 292 

Tex.—Dallas Kail way & Terminal Co 
V. Ector, Civ.App., 91 S.W.2d 954. 
rever.sed on other grounds 116 S.W. 
2d C83, 131 Tex. 605. 

95.10 Cal.—Hatlleld v Levy Bros., 
117 P.2d 841, 18 C2d 798. 

Sheldon v River Lines, 205 P.2d 
37, 91 C.A2d 418. 

95.15 Cal —Sheldon v. River Lines, 
supra—HatAeld v. Levy Bros., 117 
P.2d 841. 18 C 2d 798—Walling v. 
Kimball, 110 P 2d 68. 17 C.2d 364. 

Houser V Bozwell, 182 P 2d 314. 
80 C A 2d 702—Burch v Levy Bros 
Box Co, 117 P.2d 436, 47 C A 2d 
104. 

95.20 Tex.—^Associated Emp. Lloyds 
V. Wynn, CivApp., 230 S W 2d 838. 

90. Cal.—Hughes v. Hearst Pub¬ 
lications, 180 P.2d 419, 79 C.A 2d 
703—Hepner v. Libby, McNeill & 
Libby, 800 P. 830, 114 C.A. 747. 

96.5 Cal.—Caulfield v. Market St. 
Ry. Co.. 66 P.2d 752, 20 C.A.2d 220 

97. N.T.—Healy v. Adler, 172 N.Y 
S. 260. 

4 C.J. p 786 note 98. 


98. N Y —Henderson v. Henderson, 
2 Ahb.N Cas 102. 

99. N.Y.—Smerllng v. Yager, 180 N. 
YS 693. 

1. Ariz—Mendez v. Moya, 91 P.2d 
870, 64 Ariz 44 

Cal —Lnumann v. Conner, 55 P.2d 
122.5, 12 CA,2d 631. 

Ky.—Mitchell v. Randall, 179 S.W. 

2d 868, 297 Ky 302 
Substantial Jnstioe not dons 

(1) Where trial judge has granted 
a new trial by a general order, that 
Is, has stated no ground or 
grounds therefor, the appellate court 
ordinarily mu!3t assume that the or¬ 
der was, or at least may have been, 
granted in exercise of trial court’s 
inherent power to grant a new trial 
on ground that substantial Justice 
has not been done 

Wash—C^oppo V. Van Wlerlngen, 217 
P 2d 294, 36 Wash.2d 120—Bond 
V. Ovens, 147 P 2d 614, 20 Wash 2d 
354. 

(2) When a new trial is granted 
on the ground that substantial Jus¬ 
tice was not done, appellate court 
will assume that the reasons, If not 
stated, will be found In the record. 
Wash.—Lunz v. Neuman, 290 P.2d 

697, 48 Wash 2d 26—Johnson v. 

Howard, 275 P,2d 736, 45 Wash. 
2d 433. 

2. Okl —McMahan v. McCafferty, 
240 P.2d 443, 205 Okl. 666—Poynter 
v. Beacon Falls Rubber Co., 242 P. 
563, 116 Okl. 245. 

3. Kan—Bateman v. Roller, 211 P 
2d 440, 168 Kan. 111. 

NJ.—Oozpna Juris Bacnndnm oltad 
in Trovato v. Capozzl, 194 A. 611, 
612, 119 N.J.Law 147—Beechler v. 
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Huber, 176 A. 190, 114 N.J.Law 
256. 

Wash —McKay v. General Accident, 
Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, 299 P. 
987, 163 Wash. 92. 

A rntmorandntn opinion filed by the 
court stating the grounds upon which 
a motion for a new trial was granted 
was not a part of the record in de¬ 
termining the grounds given for the 
granting of a n(‘W trial, and, unless 
shown by the order that it was grant¬ 
ed upon the specific ground men¬ 
tioned in such opinion, it will be pre¬ 
sumed that all the grounds specified 
in the motion wore under the con¬ 
sideration of the trial court. 

Wash.—Piper v. Piper, 224 P. 676, 129 
Wash. 72. 

Beosoas given 

Where the court sustained gener¬ 
ally the motion for a new trial, the 
presumption is that the court passed 
on all of the giounds a.ssigned, al¬ 
though the opinion gave reasons for 
sustaining only two of them 
Iowa—Underwood v. Loichiman, 176 
NW 683, 188 Iowa 794. 

Beasons urged in motion 

An order granting a new trial “for 
the reasons urged in the motion for 
new trial, and for the further rea¬ 
son that the court is of the opinion 
that in the Interests of Justice a new 
trial should be granted," was sufil- 
clent, notwithstanding a court rule 
requiring such an order to specify 
the ground upon which it is based, 
and providing that the grounds not 
specified shall be deemed to have 
been overruled, since the appellate 
court will Infer from such order that 
the new trial was granted for all of 
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sustained on every ground stated therein.* Where 
the lower court overruled a motion for a new trial, 
it will be presumed that it considered all the grounds 
of the motion,5 and that the motion was denied on 
its merits, rather than on matters of practice,® un¬ 
less the record furnishes the basis of an inference 
that the overruling was based on a matter of prac¬ 
tice.*^ 

On an appeal from an order denying a motion 
for a new trial, the reviewing court cannot presume 
that the motion embraced all the grounds enumerated 
in the notice of intention to move for a new trial.® 

Memorandum or minute order. Ordinarily the 
minute order of the court in granting a new trial 
will be conclusively presumed to set forth the ac¬ 
tion taken by the court on the motion,® and where 
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the court in its ruling on the motion noted that it 
was not based on certain grounds, any presumption 
arising that it was so based is rebutted however, 
where the trial judge files a memorandum setting 
forth his ground for denying a new trial, but the 
memorandum is not properly a part of the record, it 
cannot be assumed, on appeal, that he acted solely 
on the ground stated.^l 

§ 1572. Judgment 

All intendments are in favor of the Judgment ap¬ 
pealed from, and in the absence of a showing to the 
contrary, every judgment is entitled to a presumption of 
regularity and correctness. 

All intendments are in favor of the judgment ap¬ 
pealed frorn,^!*®® and in the absence of a showing 


the reasons urged on the motion for 
now trial, as well as in the interest 
of Justice. 

S.D—Schmidt v. Potter, 184 N.W. 
367, 44 SD 526. 

4, Mo —State ex rel. Spears v 
Hughes, 142 SW2d 3. 346 Mo 
421—Security Bank of Elvina v 
National Surety Co, 62 S.W.2d 708, 
333 Mo. 340. 

Auto Money Corp, v Clark, 153 
S.W,2d 113, 236 Mo.App 862— 

Ward V. Prudential Life Ins Co 
of America, App., 105 S W 2d 983. 
N. J.—Oorpas Jtirla Ssoundoxn cltsd in 
Trovato v Capozzi, 194 A. 611, 612, 
119 N.J Law 147. 

5. Ill.—Kaufman v. Miller, 214 Ill. 
App. 236. 

Kan.—School Dist. No 96, Marlon 
County V. Marion County School 
Heorganization Committee, 208 P. 
2d 226, 167 Kan. 666—Lafler v. 
Midwest Life & Casualty Ass'n, 53 
P.2d 801, 143 Kan 160 
Ohio.—State v. Court of Common 
Pleas of Hardin County, 130 N.E. 
36, 102 Ohio St. 40. 

Tex.—St. Louis B. & M. Ry. Co. v. 
Cole, Com App., 14 S.W.2d 1024, 
rehearing denied 16 SW.2d 634. 

Galveston, H. & S. A. Ry Co. v. 
Waldo, Civ.App, 77 SW.2d 326— 
Russell V. Adams, Civ App., 18 S. 
W.2d 189. 

4 C.J. p 785 note 4. 

XazeroiM of Oisoretlon 

Supreme court will not assume, 
from the fact that the trial judge 
failed to state his reasons for re¬ 
fusing to grant a new trial, that the 
court erred by refusing to exercise 
Us discretionary power to weigh the 
evidence, but will assume that the 
court acted properly, in the absence 
of evidence to the contrary. 

Utah—Gordon v. Murray City, 151 
P.2d 193, 106 Utah 582. 

Tact Undiiigs 

Where an order refusing a new 


trial did not conclusively show that 
the trial judge failed to decide fact 
issues necessarily Involved, he was 
presumed to have made the findings 
thereon 

Ga—Bean v. Barron, 168 SE 259, 
176 Ga 285. 

6. Cal —Boin v. Spreckels Sugar Co., 
102 P 937, 155 C. 612 

N J.—Ostrowski v. Zolnierowicz, 16 
A 2d 803, 125 N J Law 516. 

4 CJ p 786 note 6 

7. Iowa—Emery v. Emery, 6 N.W 
152, 64 Iowa 106 

5 D —Thompson v Chicago, etc., R 
Co, 128 N W 809, 26 S.D. 296. 

Overmling pro forma 

Where trial court granted defend¬ 
ant’s motion for judgment notwith¬ 
standing verdict, saying that in view 
of such ruling it was unnecessary to 
con.sider other motion for new trial, 
reviewing court would as.sume that 
overruling of such other motion was 
pro forma. 

Pa—Tribulas v. Continental Equita¬ 
ble Title & Trust Co., 200 A. 659, 
331 Pa. 283. 

8 . Nev.—Baer v. Lilenfeld, 31 P.2d 
1037, 55 Nev. 198 

9. Cal —Condon v. Ansaldi, 263 P. 
198, 203 C 180 

Mo —Mary Potter Love, Inc, v. 
Medart, App., 198 S W 2d 386- 
Green v. First Nat Bank of Kan¬ 
sas City, 173 S.W2d 763, 236 Mo 
App. 1267. 

Tenn—Waller v. Skelton, 211 SW. 

2d 446, 186 Tenn 433. 

Wis.—Ouptill V. Roemer, 68 N W.2d 
679, 269 WIs. 12, rehearing denied 
69 NW2d 671, 269 Wis 12. 

Oral statsment or written memoran¬ 
dum of grounds invalid 
(1) The trial court is conclusively 
presumed to have granted a new trial 
on the ground stated in the order, re¬ 
gardless of what the court may have 
said ore tenus or by written memo¬ 
randum. 


Mo.—Hayward v. Ham, App., 69 S. 
W 2d 726 

(2) Even though a trial judge may 
have by memorandum given obscure, 
incorrect, or erroneous reasons for di¬ 
recting entry of an order granting a 
new trial specifying ground that the 
verdict was against the weight of the 
evidence, nevertheless his ultimate 
decision is conclusively presumed to 
have been that embodied in order, 
required by statute, setting forth 
grounds for granting new trial and 
by force of it order must be con¬ 
sidered as in fact made on ground as 
specified, that verdict was against 
weight of evidence 
Mo—Burr v Singh, 243 S W 2d 296, 
362 Mo 692. 

10. Ala—Central of Georgia Ry Co. 
V Holmes, 134 So. 876, 223 Ala. 
188 

11. Mass—Abbott v. Walker. 90 N. 
E 405, 204 Mass. 71, 26 LRA, N. 
S, 814 

11.50 Arlz—Covington v. Baslch 
Bros Const Co, 233 P 2d 837. 72 
Ariz. 280—Cheshire v Thurston, 
219 P 2d 1043, 70 Arlz. 299—Cook 
V. Stevens, 77 P 2d 1100, 61 Ariz. 
467. 

Ark—Browning v Berg, 118 S W.2d 
1017, 196 Ark. 696. 

Cal.—Fitzpatrick v. Underwood, 112 
P.2d 3, 17 C.2d 722—In re Arm¬ 
strong’s Estate, 64 P 2d 1093, 8 C.2d 
204. 

W. B Camp & Sons, Inc. v Turn¬ 
er Steel Erection Co., 297 P.2d 125, 
141 C A 2d 669—Ciewett v t?lew- 
ett, 289 P2d 512, 136 CA2d 913— 
Linehan v. Linehan, 285 P 2d 826, 
134 C.A.2d 260—Carvalho v. Mc¬ 
Coy, 276 P.2d 21, 128 C.A.2d 702— 
Epley V. Hiller, 274 P.2d 696, 128 
C.A.2d 100—Klrchnavy v. Levot, 
274 P.2d 161, 127 C.A.2d 686—Samp¬ 
son V. Sapoznlk, 269 P 2d 209, 124 
CA.2d 709—Richards v. Plumbe, 
253 P2d 126, 116 C.A ,2d 132—Hay 
V. Allen. 247 P.2d 94. 112 C.A.2d 
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to the contrary, every judgment or decree is en- i ness;i* and it is further presumed that it was ren- 
titlcd to a presumption of regularity and correct- | 


676—Lost Key Mines v. Hamilton, 
241 P.2d 273, 109 C A.2d 569— 

Tomble v Downey, 232 P.2d 543 
104 C.A2d 810—Hall v. Hall, 219 
P.2d 808, 98 C.A 2d 209—Amorusc 

V. Carley, 209 P 2d 139, 93 C.A 2d 

422—Getz v. Whlsenant, 208 P 2d 
708, 93 C.A.2d 182—Simoninl v 

Jay Dee Leather Products Co, 
193 P.2d 53, 85 C A 2d 265—Cook¬ 
sey V. Atchison, T & S F Ry. Co , 
178 P.2d G9, 78 C A 2d 604—South¬ 
western Inv. Corn. V City of Los 
Angeles, 165 P 2d 497, 72 C.A 2d 
689—Crofton v Young, 119 P.2d 
1003, 48 CA2d 452—Fischer v 

Keen, 110 P 2d 693, 43 C.A.2d 241 
—Miller V. Paciflc Freight Lines, 
104 P2d 1069, 40 CA2d 451—Kel¬ 
ly V Liddicoat. 96 P.2d 18G, 35 C 
A 2d 559—Hales v. Snowden, 65 P 
2d 847, 19 CA2d 366, certiorari 
denied Colvoar v. Hale.s. 58 S Ct 
34. 302 US 716, 82 L Ed. 552— 
In re Duntun's Estate, GO P 2d 
159, 15 CA2d 729—City of Bell v. 
American States Water Service Co 
of California. 62 P.2d 503. 10 C A 
2d 604. 

Colo—Zimmerman v. Hinderlider, 
148 P2d 813, 112 Colo 277—Stan¬ 
ton V. Union Oil Co. of California, 
142 P 2d 286. Ill Colo. 414 

Ill.—Union Drainajre Dist No. 6 v 
Hamilton, Cl N10 2d 343, 390 Ill 
487 

Kescr v. Corrie, 120 N E 2d 880, 
8 IllApp2d 209—Board of Ed of 
School Disl. 85'/^ V Idle Motors, 
90 NE2d 121, 339 TllApp 359 — 
Goldschmidt v C.hicago Transit 
Authority. 82 N E 2d 357, 335 Ill 
App 4C1. 

NJ—tJagJiano v. Magglo, 108 A 2d 
IS5, 32 N ,I Super, 219—Cierpial v 
Ford Motor Co., 107 A 2d 61. 31 N 
J Super 4S9, rever.sed on other 
ground.s 109 A 2d 666, 16 N .1 661 

—Julius Reiner Corp v. Sutton, 92 
A.2d 634, 23 N J Super 93—Dale v. 
Dale, 80 A 2d 234, 13 N J Super 69 
—Capone v. Norton, 78 A 2d 12(), 
11 N J.Super. 189, affirmed 83 A.2d 
710, 8 N J. 64—Tornaquindici v 

Bocchicchio. 78 A 2d 121, II N J 
Super. 179—McGowan v. Peter 
Dodger Brewing Co., 77 A.2d 46, 
10 N.J Super. 276. 

Jersey City v Sun Holding Co, 
46 A.2d 156, 134 N J Law 119 

Sellar! v. Palermo, 70 N.Y.S.2d 
664, 188 Misc. 1057. 

Ohio— Reef V. Bon Ton Grill, App., 
84 N.E.2d 247—Morrison v. Baker, 
App., 68 NE2d 708—liossetti v. 
Cherubini, App., 67 N.B.2d 184. 

Or.—Bennett v. Bennett, 302 P.2d 
1019. 

Tenn.—Chappell v. Chappell, 261 S. 

W. 2d 824. 37 Tenn App 242. 

Tex.—Continental Royalty Co. v. 
Marshall, Civ.App., 239 S.W.2d 837 


—Straus V. Shamblln, Civ.App., 120 I 

5 W.2d 598, error dismissed j 

Utah.—Lawrence v. Bamberger R. 

Co., 282 P2d 335, 3 Utah 2d 247— 
Burton v. Zions Co-op. Mercantile 
Institution, 249 P 2d 614. 

Vt —H. W. Myers & Son v. Felopu- 
los. 76 A.2d 652, 116 Vt. 364, 25 A 
L R 2d 665—Russell v. Buck. 68 
A 2d 691. lie Vt. 40—In re Taft’s 
Estate. 49 A 2d 102, 114 Vt. 605 
—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5—Ack¬ 
erman v. Carpenter, 29 A 2d 922, 
113 Vt. 77—Harrison v. Harrison, 
4 A 2d 348, 110 Vt. 264. 

Amhlgoity 

Where an opinion filed by trial 
Judge is ambiguous, all ambiguities 
must be resolved In favor of uphold¬ 
ing action of trial court if such can 
be reasonably done. 

Cal—Daly City v. Smith, 243 P.2d 
46. 110 C.A 2d 624 

12. TT.s —Bradburn v McIntosh, C. 

C.A.Okl . 159 F 2d 926 
Ala —Umiiaugh v. Comer, 90 So 2d 
246—Salvadore v. Howard, 31 So 
2d 345. 249 Ala. 354—West v State 
ex rel Evans, 189 So 772, 238 Ala. 
138—Harris v Barber, 186 So ICO, 
237 Ala 138—Lindsey v. Standard 
Aecident Ins Co, 173 So. 63, 233 
Ala, 571 

Arlz--Carrillo v. Taylor, 299 P 2d 188 
—Covington v. Basich Bros. Const 
Co. 233 P 2d 837. 72 Ariz 280— 
Kubby V Hammond, 198 P 2d 134, 
68 Anz 17—Gold v. Killeen, 69 P. 
2d 800. 50 Ariz 126—Miller v. 

Stringneld, 45 P 2d 666, 45 Ariz 
458—Moaber v Dye, 39 P 2d 639, 
44 Ariz 5r»5—Concrete Machinery 

6 Supply Co v. Waara, 27 I* 2d 
682, 42 Ariz 512 

Ark —Chicago, Rock Island & Pa¬ 
cific Ry. Co. V McCoy, 166 SW.2d 
663, 204 Ark 1117—Morgan v 

Stocks. 122 S.W.2d 953, 197 Ark. 
308—Gclsrciter v. McCoy. 85 S.W. 
86. 74 Ark 133 

Cal—In re Kay’s Estate, 181 P 2d 
1, 30 C 2d 215—In re Armstrong’s 
E.statc, 64 I».2d 1093, 8 C 2d 204. 

Krelsa V Stoddard, 274 P 2d 164, 
127 C A 2d 627—Sampson v. Sapoz- 
nlk, 269 P2d 209, 124 C A 2d 709— 
Jones V. Bartlett, 210 P 2d 903, 94 
C A.2d 418—Slmonmi v Jay Dee 
Leather Products Co., 193 P.2d 53, 
86 C A 2d 265—Rhoads v Newby, 
175 P 2d 893, 77 C.A 2d 580—South¬ 
western Inv. Corp. v. City of Los 
Angeles, 165 P.2d 497, 72 C.A.2d 
689—Wuest v. Wuest, 127 r.2d 
938, 53 C.A 2d 347—Sonnlcksen v. 
Sonnicksen, 113 P 2d 495, 45 C.A. 
2d 46—Miller v. Pacific Freight 
Lines, 104 P.2d 1069, 40 C.A.2d 451 
—Kelly V. Liddicoat. 96 P.2d 186, 
35 C.A.2d 659—Cornell v, Holly¬ 
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wood Turf Club, 89 P.2d 449, 82 C. 
A.2d 204. 

Chaffin V. Wallace Finance Co., 
289 r2d 313, 136 C.A.2d Supp. 928 
—Davison v. Anderson, 271 P.2d 
233, 125 C A 2d Supp. 908. 

Colo—Zeillnger’s Estate v. Zeilinger, 
81 P.2d 879, 102 Colo, 666—Walker 
V. Bearing, 63 P.2d 513, 100 Colo. 
28. 

Conn.—Miller v. Bridgeport Herald 
Corp.. 66 A.2d 171, 134 Conn. 198. 
Fla.—Mahan v. Mahan, 88 So.2d 645 
—Johnson v. Roberts. 79 So.2d 
426—City of Miami v. Hollis, 77 So. 
2d 834—Videon v. Hodge, 72 So.2d 
396—Broadway Builders v. W. W. 
Arnold Const. Co., 69 So.2d 26— 
City of Daytona Beach v. Humph¬ 
reys, 63 So 2d 871—Scheneman v. 
Barnett, 63 So 2d 641—Harmon v. 
Harmon, 40 So.2d 209—Fownes v. 
Fownes, 34 So.2d 87.5, 160 Fla. 871 
—White Furniture Co. v. Mather, 
17 So.2d 118, 154 Fla. 129—Schroe- 
der V. Annenberg, 4 So.2d 866, 148 
Fla 613—Alderman v Whiddon, 
196 So. 605, 142 Pla. 047—Hamil¬ 
ton V. Laesch, 184 So 110, 134 Fla. 
691—Kilgore v. Leary, 180 So. 35, 
131 Fla. 715—Tanner v. Batson, 
ICC So. 645, 123 Fla 240—Brigman 
V. Bishop, 149 So. 645, 111 Fla. 504 
—HerJong v. Sheffield, 67 So. 74, 
68 Fla 261, 682. 

Ga—Cornett v Justice, 72 SE.2d 
724, 209 Ga. 376—Walker v. City 
of East Rome, 89 S E. 204, 145 Ga. 
294. 

Idaho—Strahorn v. Ellis, 165 P 2d 
294, 66 Idaho 572—Loosli v. Heso- 
man, 162 r.2d 393. 66 Idaho 469— 
Chatterton v. Lukor, 168 1* 2d 809, 
66 Idaho 242—Winter v. Bens, 109 
P2d 890, G2 Idaho 250—Judy v. 
Reilly Atkinson & Co, 87 P.2d 

451, 69 Idaho 762. 

Ill —Central Trust Co. of Illinois v. 
Hagen, 171 NE 531. 339 Ill. 384. 

Brackenslck v. (ffilcago Motor 
Coach Co., 123 N E.2d 350, 4 HI. 
App 2d 84—Sacks v. American 
Bonding Co of Baltimore, 108 N.E. 
2d 821, 318 111 App. 389—Biggs v. 
Hewitt, 89 NE2d 62, 339 Ill App. 
144 — Wright V. Spaus, 76 N E 2d 
208, 332 lll.App. 582—Syrolshka v. 
Pieniozek. 63 N E 2d 675, 327 HI. 
App. 218—Century Indem. Co v. 
Board of Ed. of City of Chicago, 
63 NE.2d 653, 327 lll.App. 2i6— 
MacDonald v. Chicago Law I’rint- 
ing Co, 61 NE2d 268, 326 lll.App. 
252—Hemphill v. Trgovlc, 60 N.E. 
2d 121, 325 lll.App. 310—Northern 
Tiust Co. V. Stewart, 7 N.E.2d 343, 
289 lll.App 286—Whlttemore v. 
Weber. 217 Ill App. 628. 

Ind.—Bahar v. Tadros, 123 N.E.2d 
189, 234 Ind. 302, appeal transfer¬ 
red, see, 126 N.E.2d 791, 126 Ind. 
App. 457—City of Fort Wayn# v. 
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Miller, 17 M’.B.Sd 90, 214 Ind. S99. 

Stair y. Melaael, 19* N.B. 998. 99 
Ind.App, 496—Ideal Laundry & Dry 
Cleanlnar Co. v. Mackowiak, 143 N. 
E. 614. 83 Ind.App. 1. 

Iowa.—Hoovler v. Wolfe, 66 N.W.2d 
486, 245 Iowa 1302—McGrath v. 
Mott, 294 N.W. 891, 229 Iowa 790. 

Kan.—Vaughn v. Taylor, 302 P.2d 
1004, 180 Kan. 190—State ex rel 
Mulliken v. Henderson, 202 P.2d 
718, 179 Kan. 142—Smith v. De 
Hay, 271 P.2d 251, 176 Kan. 422— 
Hupp V. Rupp, 233 P 2d 709, 171 
Kan. 357. 

Ky.—Cornett-Lewls Coal Co. v. Day, 
226 S.W.2d 951, 312 Ky. 221—City 
of Jackson v. Terry, 194 S.W.2d 77, 
302 Ky. 132—Wides v. Wides, 188 
S.W.2d 471, 300 Ky. 344—McKen¬ 
zie V. Hinkle. 112 SW.2d 1019, 271 
Ky. 587—Evans v. Thomas, 106 S. 
W.2d 1006, 269 Ky. 295. 

La.—Everett v. Clayton, 29 So.2d 
769, 211 La. 211. 

Fourchea v. Maloney Trucking 
& Storage. Inc., App., 88 So.2d 82 
—Von Zonneveld Bros. & Philippo, 
Inc. V. Cary, App., 86 So.2d 262— 
Lea V. Lea, App., 1 So 2d 428— 
Simmons v. Kelly, App., 169 So. 
791. 

Md —Gallagher v. Kornblatt, 131 A. 
450, 149 Md. 304 

Mass.—Drury v. Hartigan, 46 N.E 2d 
386, 312 Mass. 627—Sweeny v. 

Home Owners’ Loan Corporation, 
29 N.E.2d 712, 307 Mass 165. 

Miss.—Somerville v. Anderson, 30 So. 
2d 686, 202 Miss. 157—Jackson 

Opera House Co. v. Cox, 192 So 
293, 188 Miss. 237—Favre v. Loui.s- 
vllle & N. R. Co„ 178 So. 327, 180 
Miss. 843. 

Mo.—In re Scott’s Estate, 173 S.W.2d 
115, 237 Mo.App. 1260—Lanham v 
Civic Theatre Corp,, App., 147 S.W. 
2d 675. 

Mont.—^Wieri v. Anaconda Copper 
Min. Co, 156 P.2d 838. 116 Mont 
624—Ludwig V. Montana Bank & 
Trust Co, 98 P 2d 377. 109 Mont, 
477-_Wills V. Midland Nat. Life 
Ins. Co., 91 P.2d 695, 108 Mont. 536 j 
—Koppang V. Sevier, 76 P.2d 790, 
106 Mont. 79. 

Nev —Robison v. Mathis, 234 P. 690, 
49 Nev. 35. 

N.H.—Chabot v. Shiner, Cl A.2d 791, 
93 N.H. 262. 

N.J.—Tornaquindici v. Bocchicchlo, 
78 A.2d 121, 11 N.J.Siipcr. 179. 

N.M.—Transport Trucking C^o. v. 
First Nat. Bank in Albuquerque, 
800 P.2d 476, 61 N.M. 320—Tri- 
Bullion Corp. v. American Smelt¬ 
ing & Reftning Co., 277 P.2d 293, 68 
N.M. 787—Pavletlch v. Pavletich, 
174 P.2d 826, 50 N.M. 224—Con¬ 
solidated Placers v. Grant, 151 P.2d 
48, 48 N.M. 340—L Bar Cattle Co. 
V. Board of Trustees of Town of 
Coboll eta Land Grant, 120 P 2d 
432, 46 NM 26, certiorari denied 
62 S.Ct. 1108, 316 U.B. 646, 86 L Ed. 
1729—Chesher v. Shatter Lake 


Clay Co., 116 P.2d 686, 46 N.M* 419 
•—Hobbs V. Town of Hot Springs, 
106 P.2d 856, 44 N.M. 692—Ickes 

V. Brlmhall. 79 P.2d 942, 42 N.M. 
412—In re Blatt, 67 P.2d 293, 41 
N.M. 269, 110 A.L.R. 656. 

N Y.—In re Davison’s Estate, 300 N. 

y.S. 143, 252 App.Dlv. 924. 

N.C—Eller v. A. C. Lawrence Leath¬ 
er Co., 21 S.E.2d 809, 222 N.C. 23, 
modified on other grounds 24 S.E. 
2d 244, 222 N.C. 604. 

N.D.—Robbins v. Robbins, 70 N.W. 
2d 37—Goodman v. Mevorah, 69 
N.W.2d 192, 79 N.D. 663. 

Ohio.—State ex rel. Finley v. Pfeiffer, 
137 NE.2d 678, 165 Ohio St. 496. 

Hollywood Television Service, 
Inc. V. Picture Waves, Inc., App., 
136 N.E 2d 617—Tlbbals v. Cooper. 
App.. 133 N.E 2d 197—City of To¬ 
ledo V. Lowenberg, 131 N.E.2d 682, 

99 Ohio App. 166—^Wolfson v. Horn, 
116 N.E.2d 761, 94 Ohio App. 530— 
Armstrong v. Feldhaus, 93 N E.2d 
776, 87 Ohio App. 76—Farrond v. 
State Medical Bd., App., 68 N E 2d 
336—Thompson v. Stonom, App., 
67 N E.2d 788—Brockmeyer v. Cin¬ 
cinnati Dowel Us. Wood Products 
Co. 48 NE.2d 476, 71 Ohio App 
614—Clausa v. City of Cincinnati, 
44 N.E.2d 485, 70 Ohio App. 363— 
McGinnis v. Walker, App., 40 N. 
E 2d 488—McDorman v. Johnson, 
App., 39 N.E.2d 162—Crellin v. 
Armstrong, App, 32 N E 2d 60— 
Hellcbush v. Tlschbcin Apothe¬ 
caries. App., 6 N.E.2d 584, 54 Ohio 
App 162. 

Okl.—Brown v McKinney, 279 P 2d 
343—John v Jahn, 276 P.2d 225— 
Asher v. Hull, 250 P 2d 860, 207 
Okl. 478—^Matthews v. Pederson, 
233 P.2d 971, 204 Okl. 687—Atte- 
berry v. Aulick, 231 P 2d 993, 204 
Okl. 640—In re Giordando’s Estate, 
174 r2d 236, 197 Okl. 693—Ander¬ 
son V. Anderson, 173 P.2d 947, 197 
Okl 635—Dunkin v. Rice, 169 P. 
2d 210, 197 Okl 160—Gibson & Jen¬ 
nings V. Amos Drilling Co., 162 P 
2d 1002. 196 Okl. 143—Federal Nat 
Bank of Shawnee v Dowell, Inc , 

100 P2d 243, 186 Okl. 652—Foster 
& Davis V. Bonner, 90 l\2d 886, 
185 Okl. 218—Shlck v. Enid Clinic. 
88 P.2d 329, 184 Okl. 484. 

R.I.—Famous Clothing Co v. Law¬ 
ton’s Newport Shop, 78 A.2d 372, 78 
R.I. 1 

Tenn —Haynes v. Sanford, 206 S.W. 
2d 796, 185 Tenn. 676. 

Robinson v. Kemmons Wilson 
Realty Co., App., 293 S.W.2d 674 
—Robichaud v. Smith, 232 S.W.2d 
676, 33 Tenn.App. 651—Drake v. 
Stinnett, 223 S W.2d 208, 32 Tenn. 
App. 573—Taylor v. Cobble, 187 S. 

W. 2d 648, 28 Tenn.App. 167. 

Tex.—Local Union No. 324, Intern. 
Broth, of Elec. Workers, A. F. L. 
V. Upshur-Rural Elec. Co-op. Corp, 
Civ.App, 261 SW.2d 484—Kingelin 
V. Rogers. Civ.App., 259 S.W 2d 
245—^Nichols V. Massey, Civ.App., 
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6 aj.s. 

268 S.W.2a 86—Vaught v. Te*aa 
Emp. Ins. Ass'n, Civ.App., 267 S. 
W.2d 446, error refused no reversi¬ 
ble error—Ingram v. Ingram. Civ. 
App., 249 S,W.2d 86—Orr v. Orr, 
Civ.App., 226 S.W.2d 172—Grimes 
v. Stafford, Civ.App., 212 S.W.2d 
192—Branham v. Minear, Civ.App.. 
199 S.W.2d 841, error refused no 
reversible error—Baker v. Elliott, 
Civ.App., 198 S.W.2d 162—Johnson 
Aircrafts v. Eichholtz, Civ.App., 
194 S.W.2d 816, error refused no 
reversible error—^Adcock v. Schwei- 
zer, Civ.App., 190 S W.2d 705, re¬ 
versed on other grounds 194 S.W. 
2d 549, 146 Tex. 64—O’Qulnn v. 
Tate, Civ.App., 187 S.W 2d 241, er¬ 
ror refused—Tyler v, Henderson, 
Civ.App., 162 S.W.2d 170, error re¬ 
fused—Corbett v. State, Civ.App., 
153 S.W.2d 664, error refused— 
Chavez v. Goodman, Civ.App., 152 
S.W.2d 826—Texas & P. Ry. Co. v. 
Bussing, Civ.App., 130 S.W.2d 416 
—Fitts V. Carpenter, Civ.App., 124 
SW.2d 420—Baldwin v. Leonard, 
Civ.App., 110 S.W.2d 1160, error 
dismissed—Burton v. Perry, Civ. 
App, 53 S.W.2d 796—Craig v. Ft 
Worth & D. C. Ry. Co, Civ App. 

185 SW. 944, error refused. 

Utah—Johnson v. Peoples Finance 
& Thrift Co.. 272 P.2d 171, 2 Utah 
2d 246—Burton v. Zions Co-op. 
Mercantile Institution, 249 P 2d 511 
—Hulfto V. Swicegood, 162 P. 89, 
49 Utah 89. 

Vt—Duchaine v. Zaetz, 44 A 2d 165, 
114 Vt 274—In re Watkins’ Es¬ 
tate, 30 A 2d 305, 113 Vt 126, cer¬ 
tiorari denied Howard Nat Bank 
& Trust Co. V. Morgan, 63 S.Ct 
1177, 339 U.S. 757, 87 L.Ed. 1710. 

Vii—Harless v. Malcolm, 87 S.E 2d 
817, 197 Va 56—Southwest Vir¬ 
ginia Hospitals V. Lipps, 08 S E. 
2d 82, 193 Va 3 91—Williams v. 
Williams, 66 S E 2d 600, 3 92 Va. 
787—Robins v Massey, 18 S E 2d 
385, 179 Va. 178. 

Wash —Oregon Mut. Life Ins Co. 
V. Dixon, 78 I’.2d 594, 194 Wash. 
622—Mattico v. Dunden, 75 P.2d 
1014, 193 Wash 447—Okanogan 

Irr. Di.st. V. Giebner, 57 P.2d 1041, 

186 Wash. 267—In re Flynn’s Es¬ 
tate. 43 I* 2d 8, 181 Wash. 264. 

Wis—Diehl v. Heimann, 20 N.W.2d 
656, 248 Wis. 17. 

Burden of showing error see supra 
§ 1533. 

Presumptions and burden of proof as 
to effect of error see infra ft 1677. 

Assessmeat of value 

Where the Judgment, which did 
not assess the value of property In¬ 
volved in a statutory trial of right 
thereto, recited that there was an 
agreed statement of facts, the appel¬ 
late court may presume that the 
agreement dispensed with the neces¬ 
sity of assessing value. 

Ala.—Hendon v. McCoy, 183 So. 295t 
: 222 Ala. 51ft. 
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dered in accordance with the law^® and the prior 
decisions of the reviewing court.^^ It is also to be 
presumed that a statement in a decree is correct,^ ^ 
and that the decree correctly speaks the judgment 
of the lower court and it is the duty of the court 
in support of a judgment on appeal to harmonize 
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apparent inconsistencies wherever possible.^^-* 
Where no declarations of law were asked or given, 
a judgment must be presumed as a final adjudication 
of every controverted issue of fact in favor of the 
prevailing party.^*^ 


Sifputed gaoitlons of fact are re¬ 
solved in favor of the decree. 

Colo.—^Ady V. Dodge, 262 P. 921, 83 
Colo. 99. 

La*—^Utley Paint Co. v. Mackenroth, 
1 La.App. 154. 

Vailors to ohaUengs entire Judgment 

That part of a Judgment which is 
unchallenged will be assumed to be 
correct. 

Tex.—Nobles v. Long, Clv.App., 202 
S.W. 752. 

7allare to file opinion 

“The mere failure, on the part of 
the court, to flic an opinion docs not 
in and of itself necessarily affect the 
integrity of the Judgment or order 
entered. Where, as in the record be¬ 
fore us, it is manifest there is an 
Inherent weakness in the plaintiff's 
case which must prevent a recovery, 
the appellate courts, even without 
the aid of an opinion of the court be¬ 
low, may with propriety assume it 
was because of such defect in the 
plaintiff's case the judgment or de¬ 
cree appealed from was entered *' 

Pa.—Jones v Red Men’s Fraternal & 
Accident Ass’n of America, 57 Pa. 
Super. 31C, 317. 

Dsoree based on depositions is pre¬ 
sumed to be correct, 

Va.—Childress v Fidelity & Cas. Co. 
of N. T., 72 S K 2d 349, 194 Va. 191, 
86 A.L R 2d 1—Klingstein v. Eagle, 
68 S.E2d 647, 193 Va. 360—Stutz- 
man v. C. A Nash & Son, 63 S E 
2d 46, 189 Va. 438—Ashby v. Du- 
mouchelle, 40 S.E 2d 493, 185 Va 
724—Porter v. Frost, 32 S E 2d 687, 
183 Va. 649—Taylor v. Taylor, 29 
S E.2d 833, 182 Va. 602—Lavenstein 
V. Plummer, 19 S.E 2d 696, 179 Va. 
469. 

Prssnmption limited 

The presumption that a Judgment 
appealed from is correct applies only 
to what the record discloses was 
done. 

Ky.—Owings v. Talbott, 90 S.W.2d 
723, 262 Ky. 660. 

Baoord oonstrnsd against appellant 

On review of a case brought up on 
exceptions, the record must be con¬ 
strued against the excepting party. 
Vt.—Redlngton v. Burnham, 169 A. 
908, 106 Vt. 114. 

Disorspanoy between xninnte order 
and written order 

Where minute order entered in 
separate maintenance action from 
which defendant husband timely ap¬ 
pealed and written order from which 
defendant husband also appealed con. 


talned different amounts of indebted¬ 
ness which husband was directed to 
pay, appellate court would assume 
the different amount in minute or¬ 
der was caused by clerical error or 
inadvertence of court and the writ¬ 
ten order was intended to correct 
that, although such was not express¬ 
ly stated. 

Cal.—Larsen v. Larsen, 226 P.2d 660» 
101 C.A.2d 862. 

Direct attack 

An appeal from a judgment was a 
direct attack, with respect to exist¬ 
ence of presumption in support of 
Judgment. 

Cal.—Prescott v. O’Connell, 80 P.2d 
749, 27 C.A.2d 220. 

Judgment regtUar on face 
A presumption of validity attends 
a Judgment of a court of record of 
general jurisdiction, where the judg¬ 
ment is regular on its face. 

Ohio—Tibbala v. Cooper, App., 133 
NE2d 197. 

Beason for action of oonrt not dis¬ 
closed 

Where orders of circuit court over¬ 
ruling exception to commission’s set¬ 
tlement of commij3sions to be allowed 
sheriff on school taxes collected dis¬ 
closed no reason for court’s action, 
but exceptor produced no evidence in 
support of exceptions. Court of Ap¬ 
peals would presume exceptions were 
overruled for that reason. 

Ky —Phillips V. Warren County 
Board of Education, 97 S.W.2d 408, 
266 Ky. 680. 

Bsgnlarity not presumed 

Where judgment contained no re¬ 
citals showing notice to appellants 
of hearing on which Judgment not¬ 
withstanding the verdict was render¬ 
ed, or appellants* appearance or re¬ 
cital such as would reasonably show 
waiver of notice. Judgment entered 
on the motion would not be presumed 
to be regular. 

Tex.—Greathouse v. Texas Public 
Utilities Corp., Clv.App., 217 S.W. 
2d 190, error refused no reversi¬ 
ble error—Stallings v. Federal Un¬ 
derwriters Exchange, Clv.App., 108 
S.W 2d 449. 

13. Ark—Morgan v. Stocks, 122 S. 

W 2d 963, 197 Ark. 368. 

Cal.—Kelly v. Llddicoat, 96 P.2d 186, 
86 C.A.2d 669—Travelers Fire Ins. 
Co. V. Brock & Co., 85 P.2d 904, 30 
C.A.2d 116. 

Nev.—Edmonds v. Perry, 140 P.2d 
666, 62 Nev, 41. 

N.J.—Tornaqulndlci v. Bocchlcchio, 
78 A.2d 121, 11 N.J.Super, 179. 
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N.M.—^Hobbs V. Town of Hot Springs, 

106 P.2d 866, 44 N.M. 692. 

N.C.—Nelson v. Simpkins, 82 S.E.2d 
204, 240 N.C. 406. 

Tex.—Lyon v. McDonald, 14 S.W, 
261, 78 Tex. 71, 9 L.R.A. 296— Lock¬ 
hart V. Keller, 9 S.W. 179. 

Lynch v. Pittman, 73 S.W. 862, 
31 Tex.Clv.App. 563. 

14. Okl.—Collinson v. Threadgill, 
262 P. 827, 122 Okl. 174. 

15. Va.—Catron v. Bostic, 96 S.E. 
845, 123 Va. 356. 

16. Wash—Clark v. Clark, 169 P. 
702, 92 Wash. 460. 

Where intention in rendering Judg¬ 
ment is evident, it will be so con¬ 
strued as to give effect to such an 
intention. 

La—Rapier v. J. J. Troxclalr & 
Sons, 1 La.App. 763. 

Or.—Tudor v. Jaca, 164 P.2d 680, 
178 Or. 126, rehearing denied 165 
P.2d 770, 178 Or. 126. 

'Varying original order 

The court must presume, on ap¬ 
peal from chancery court’s decree 
awarding dower after vacating de¬ 
cree confirming commissioner’s re¬ 
port assigning dower and again con¬ 
firming such report, which contained 
recommendations at variance with 
court’s directions, that chancellor 
concluded to vary original order. 

Ark—Browning v. Berg, 118 S.W.2d 
1017, 196 Ark. 696. 

16.5 Cal.—Stromerson v. Averlll, 
141 P.2a 732, 22 C.2d 808. 

N.M.—Rice v. First Nat. Bank in Al¬ 
buquerque, 171 P.2d 318, 60 N.M. 
99. 

17. Mo —Underwood v. Oregon 
County, 8 S.W.2d 697, 320 Mo. 614. 

Lowenstein v. Old Colony Life 
Ins. Co., 166 SW. 889, 179 Mo.App. 
364. 

Tex.—Hunnicutt v. Lee, Com.App., 
38 SW.2d 672 

Proctor V. Walker-Smith Co., Civ. 
App, 87 S W.2d 828, error dismiss¬ 
ed—Morgan v. Houston Oil Co. of 
Texas, Clv.App., 84 S.W.2d 312— 
Coker v. Benjamin, Civ.App, 83 
S.W.2d 373—Texas Employers' Ins. 
Ass’n V. Suttles, Clv.App., 67 S.W. 
2d 624—^Wichita Falls Protective 
Ass’n v. Lewis, Clv.App., 62 S.W. 
2d 134—Yturrla Town & Improve¬ 
ment Co. V. Schunior, Civ.App., 289 
SW. 188. 

Trial court's Judgment mnst be 
upheld if sufficiently supported, where 
no conclusions of law were illed or 
requested. 
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Where nothing to the contrary appears, it is pre¬ 
sumed that the judgment given complies with the 
relief sought.18 In the absence of an appeal, the 
prevailing party will be assumed to be satisfied with 
the relief decreed,^® and a cross action not expressly 
disposed of by judgment is presumed adjudged 
against the party asserting it, unless the judgment 
excludes such an implication.^O 

Presumptions may not be employed to render a 
judgment invalid on appeal,2l and the reviewing 
court will not assume that a decree will create im¬ 
possible conditions,22 that an omission to refer to 
particular points of counsers argument justifies an 
inference that they have been overlookcd,23 or that 
the court adjudicated anything not comprehended in 
the judgment.23 5 Where one party’s claim as to 
what was adjudicated by the judgment is not sus¬ 
tained by the judgment roll, it is incumbent on him 
to show any facts affecting the scope of the judg- 

mcnt.24 

In ejectment it is held that the presumption will 
be followed that the trial court found such possession 
as would support the judgment,25 and that plaintiff’s 
recovery was limited to the part allotted to him.2® 

Replevin action. Where there was no judgment in 
a replevin suit for the return of the goods after a 
nonsuit, it is presumed that the court was not asked 
to give such a judgment,27 or, having been requested 
to do so, it found that plaintiff in some way had be¬ 
come entitled to possession during the time of the 
pendency of the suit.23 On appeal from a judgment 
in replevin, it is presumed by the reviewing court 
that the parties complied with the provision of the 


judgment directing the filing of a replevy bond and 
the retention by such party of the goods.^* 

Motion for judgment. A court may assume that 
a motion for judgment made in the lower court was 
made in conformity with the statute governing such 
a motion, although no reference to such statute is 
made in the briefs or the record,^® but the appellate 
court cannot take for granted the truth of al¬ 
legations contained in a motion for judgment with¬ 
out the proof thcrcof.21 

A reviewing court will not presume that statutory 
conditions were complied with in respect of a mo¬ 
tion for judgment non obstante veredicto where 
there is an insufficient recital in the judgment.2i-5 

Where there is nothing to the contrary appearing, 
an appellate court will assume that judgment was 
rendered in accordance with a primary prayer of 
motion for judgment rather than in accordance with 
an alternate prayer for judgment non obstante 
veredicto.2110 

Motion in arrest of judgment. Where the grounds 
are not specified in a motion for arrest of judg¬ 
ment, it will be presumed on appeal that every prop¬ 
er ground was presented to the trial court.2i-i5 

§ 1573. - Form, Rendition, and Entry 

V^here the contrary does not appear, it will be pre¬ 
sumed, on appeal, that the Judgment or decree Is in 
proper form, that it was rendered on or before the date 
on which the record was entered or filed, and that it was 
properly and regularly entered. 

Where the contrary docs not affirmatively ap¬ 
pear, it will be presumed, on appeal, that the judg¬ 
ment or decree is in proper form,22 that the final 


Tex.—Texas Employers’ Ins. Ass’n v. 
Suttles, Clv.App., 57 SW.2d 624. 

18. Mo.—^Vood V. Saylor Tie & Tim¬ 
ber Co.. App.. 67 S.W.2d 826 

Okl.—Kirtley v. Klrtley, 21 P.2d 36, 
163 Okl. 114. 

Tex—First State Bank of Eastland 
V. rhclps, Civ.App., 67 S.W.2d 900. 

19. Mass.—Browne v. Mcrrikin, 160 
NE. 171, 254 Mass. 375. 

80. Tex.—Kirk v. City of Gorman. 
Clv.App., 283 S.W. 188. 

81. Cal.—Black v. Black, 204 P.2d 

950, 91 C.A.2d 328—Simonini v. 

Jay Dee Leather Products Co., 193 
P.2d 53, 85 C.A.2d 266—Smith v. 
Wlget, 171 P.2d 563, 75 C.A.2d 591. 

Ky.—Cornett-Lewis Coal Co. v. Day, 
226 S.W.2d 951, 812 Ky. 221. 

Okl.—State ex rel. Com’rs of Land 
O.Tlce V. Landess. 293 P.2d 574. 
Tex—Schwelzer v. Adcock, 194 S.W. 
2d 549, 145 Tex. 64. 

Mutual Inv. Corporation v. Hays, 
Com.App., 69 S.W.2d 97. 


Ingram v. Ingram, Clv.App., 249 
S.W. 2d 86—Tyler v. Henderson, Civ. 
App., 162 SW.2d 170, error re¬ 
fused. 

83. Pa.—Him rod v. McFayden, 128 
A. 733, 283 Pa. 103. 

33. N.Y.—Brooks v. Erie R. Co., 164 
N.Y.S. 104, 177 App.Div. 290. 

83.5 Wash —Donahoe v. Pratt, 66 
I’.2d 873, 190 Wash. 103. 

84. Mont —Stockgrowers' Finance 
Corporation v. Nett, 7 P.2d 540, 91 
Mont. 334. 

35. Cal.—Tubbs v. Ghirardelll, 45 
Cal. 231. 

36. Ky.—Ball v. Lively, 4 Dana 
369. 

37. III.—Lane v. Kphn, 79 Ill.App. 
396 

88 . Ill.—Lane v. Kohn, supra. 

89. N.C.—General Motors Accept¬ 
ance Corporation v. Waugh, 178 S. 
E. 85, 207 N.C. 717. 

30. Wis.—Edward B. Gillen Co. v. 
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John H. Parker Co, 171 N.W. 61, 
170 Wls 264, modifi d on other 
grounds 174 NW. 546, 170 Wls. 
264. 

31. Wyo—Chicago, B. & Q. R. Co. 

V. Tolman, 224 P. 671, 31 Wyo 175. 
31.5 Tex—Stallings v. Federal Un¬ 
derwriters Exchange, Civ.App., 108 
S.W.2d 449. 

31.10 Tex —Adam.s v. Cannan, Civ. 
App., 253 S.W 2d 948, error refused. 

31.15 Ill.—Henning v Sampsell, 86 
N.B. 274, 236 Ill. 375. 

Donnelly v. Pennsylvania R. Co., 
97 N.E.2d 846, 342 Ill.App. 556, 342 
Ill App. 556, affirmed 105 NE.2d 
730, 412 Ill. 115, certiorari denied 
Pennsylvania R. Co. v. Donnelly, 
73 S.Ct. 93, 344 U.S. 855, 97 L.Ed. 
663—Rosensweig v. Karras, 96 N. 
E.2d 103. 842 Ill.App. 204. 

38. Ala.—Ferrell v. Ross, 76 So. 
466, 200 Ala. 90. 

Denham v. Yancey, 95 So. 201, 
19 Ala.App. 45, certiorari denied 
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judgment was rendered on or before the date on 
which the record was entered or filed,and that 
it was properly and regularly entcred.^^ It will also 
be presumed that the judgment was duly signed 
by the judge,34 and, where so required by statute, 
that it was read in open court before being signed.3^ 

It has been held, however, that where no minute 
entry appears to show that judgment was rendered, 
the presumption is that there has not been com¬ 
pliance with the rules;35.6 and where the appellate 
court judicially knows that an order was not 
entered at a regular term of the trial court and there 
is nothing in the record to show that it was made 
at a special term of the court, it must be considered 
as made in vacation, and the appellate court will not 
presume that it was made at a special term.35 lo 

Where the record contains no order staying the 
entry of judgment on a verdict so as to relieve the 
clerk of his duty to enter judgment within a stated 
time as required by statute, and docs not show such 
entry, it may be assumed that the entry was stayed.36 
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It is not presumed that the court will dispose of 
a case piecemeal by entering successive final judg- 
ments.36 6 Where the record indicates that judg¬ 
ment was entered by one of three judges comprising 
the court, and that one judge dissented, the court 
on appeal cannot assume that the third judge con¬ 
curred with the one judge entering the judg- 
mcnt.3<> 

I 1574. - Conformity of Judgment to 

Other Matters 

a. Pleadings and issues 

b. Evidence 

c. Findings of fact 

d. Conclusions or declarations of law 

e. Verdict 

a. Pleadings and Issues 

In the absence of a showing to the contrary, there Is 
a presumption that the Judgment appealed from was 
authorized by the pleadings and disposed of all the issues. 

In the absence of a showing to the contrary, it 
will be presumed that the judgment appealed from 


Ex parte Denham, 96 So. 202, 203 
Ala 637 

Fla —Eldrldfre v. Eldridge, 16 So 2d 
163, 153 Fla 873 

Ga—-McLeod v Mills, 113 S E. 699, 
29 Ga App 87. 

4 C J. p 785 note 10 
Separate Judfirxnente 

(1) In an action for per.sonal in¬ 
juries to a wife, where only one judg¬ 
ment was entered for the sum t)f 
both verdicts for plaintiff spou.sos, 
and separate judgments were re¬ 
quired. the .supreme court miiy treat 
the record as amended to show tin* 
separate judgments 

Pa—Linhoss v. Hodgson, 166 A 379. 
310 Pa 339 

(2) Where reviewing court on ap¬ 
peal of joint action bv wife and hus¬ 
band wherein only one judgment had 
been entered remitted record with 
instructions to enter separate judg¬ 
ments, court for purposes of appeal 
treated record as already amended 
Pa.—Cavey, to Use of Butz v. City 

of Bethlehem, 187 A. 302, 324 Pa 
15. 

32.6 Ind.—City of Bloomington v. 
Hancock, 70 N.E.2d 631, 224 Ind 
609. 

Tex —National Consol. Bond Corp 
V. Burks, Clv.App., 114 S.W.2d 280. 
affirmed 132 S.W.2d 851, 134 Tex. 
236. 

33. Ala.—Stansell v. Tharp, 16 So. 
2d 867, 246 Ala. 270—Caudle v 
Cotton, 173 So. 847. 234 Ala. 126— 
Farrell & Blanton v. Farmers’ Sav 
Bank, 90 So. 497, 206 Ala. 462. 

Cal.—Gullick v. Interstate Drilling 
Co., 279 P. 828. 100 C.A. 243—Dins- 


niore v. Renfroo, 225 P. 886, 66 C. 
A 207 

Fla—Tanner v Batson, 1C6 So 645, 
123 Fla 240—State v. Merritt, 99 
So 230, 86 Fla. 164 
Ill—See Sciyer v. O’Connell, 198 Ill. 
Ai)p 64 

Ind —Bihar v. Tadros, 112 N.E.2d 
751, 123 Ind App. 670. 

Ky—Ha (Cher v Ilatchcr, 209 S.W 
30, 1S3 K\ 270. 

La —Achee V Williams, 120 So. 131, 
9 La App 220 

M*e—Davis V Cass, 142 A, 377, 127 
Me. 167. 

Md—Krn.st v. Ki'ough, 80 A 2d 23, 
197 Md 654—Mills v. PritchetL 
150 A 787, 159 Md 248. 

Mo —In re Fulsome’s Estate, App, 
193 S.W 618. 

Mont —We.stern Holding Co. V. 
Northwestern Land & Loan Co., 
120 P2d 557, 113 Mont. 24. 

Ohio.—Ilarlor v Ilarlor, 66 N.E 2d 
512, 79 Ohio App. 504. 

Tex— Scott V Scott, Civ.App , 116 S. 
W.2d 1163. 

Utah—Ewing v. Harries, 260 P. 1049, 
68 Utah 452. 

Wis—In re Dennett’s Estate, 220 N. 

W. 538, 196 Wls. 276. 

Wyo—State v. Allen, 288 P. 1058, 42 
Wyo. 51—Barnett v. Bankers’ Fi¬ 
nance Ass’n, 268 P. 1026, 38 Wyo, 
611—Thomas v. Blvin, 236 P. 321, 
32 Wyo. 478—Hahn v. Citizens’ 
State Bank, 171 P. 889, 26 Wyo. 467, 
rehearing denied 172 P. 705, 25 
Wyo. 467. 

4 C.J. p 786 note 11. 

Notios 

In the absence of a showing in 
record that parties against whom a 
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judgment nunc pro tunc was entered 
were not given notice, the presump¬ 
tion would be that such notice was 
given 

Tex—Holloway v. Miller, Clv.App, 
272 SW. 662, 

Bata 

It will be presumed that judgment 
was entered either on day it bears 
date or date of its rendition. 

Wyo —In re Pringle’s Estate, 67 P. 
2d 204, 61 Wyo. 362, 110 A.L.R. 
987. 

34. Mo—Williams v. Sands, 187 8. 
W. 1188 

N.C—Parker v. Duke University, 55 
SE2d 189, 230 N C. 656. 

4 C J. p 786 note 12. 

35. Ind—Indiana, etc, R. Co. v. 
Bird, 18 NE 837, 116 Ind. 217, 9 
Arn S R. 842—Jones v. Carnahan, 
63 Ind 229. 

La—Gar-hassin v. Southern Drive- 
In Theatres, App., 68 So.2d 216— 
John.son v. Hillyer, Deutsch, Ed¬ 
wards, App, 186 So. 365. 

35.6 Ariz —American Surety Co. of 
New York v. Mosher, 64 P.2d 1026, 
48 Ariz. 552 

35.10 Tex—Stanolind Oil & Gas Co 
V McKenzie, Civ App., 116 S.W.2d 
1204, error dismissed. 

36. Cal.—City of San Diego v. Cury- 
amaca Water Co., 261 P. 341, 80 C. 
A. 699. 

38.5 Ind.—Pokraka v. Lummua Co., 
104 N.E.2d 669, 230 Ind. 623. 

36.10 Pa—Wagenhorst v. Philadel¬ 
phia Life Ins. Co., 65 A.2d 762, 868 
Pa. 65. 
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was authorized by the pleadings.^*^ This rule is 
especially applicable where the record docs not con¬ 
tain the pleadings, 38 although it docs not apply to an 
original petition not in the record, where it appears 
that an amended petition was filed.39 It will also 
be presumed that in rendering judgment the court 
considered the pleadings^® and based its judgment 
on the pleadings,^! as well as on the proof, and 
findings of fact, or on the verdict, as discussed infra 


subdivisions b, c, and e of this section. Conversely, 
it will not be assumed that a judgment for one party 
was not on the matters set up in his pleading. 

Where one of two or more counts or paragraphs 
of the petition or complaint is good, it will be pre¬ 
sumed that a judgment for plaintiff was based there¬ 
on.^ 3 Xhc presumption also exists that the judg¬ 
ment disposes of all the issues and a definite 


87. Ala.—Lessley v. Prater, 76 So 
365, 200 Ala. 43—Cooper v. Lake 
Wood Co., 75 So. 307. 199 Ala 633. 

Ark.—Pullen v. Smith, 139 S.W.2d 
246, 200 Ark. 420—Miller Rubber 
Co. of New York v. McKennon, 236 
S.W. 42, 161 Ark 16. 

Cal.—Sherman v. S. K. D. Oil Co., 
197 P. 799, 185 C. 634. 

Ferl V. Ferl, 287 P.2d 514, 136 
C.A.2d 458--Newland v. Hatch, 137 
P.2d 884, 69 C.A 2d 13. 

Fla.—Monntein v. King, 77 So. 630, 
76 Fla. 12. 

Ga.—Law V. Coleman, 169 S.E. 679, 
173 Ga. 68. 

Ill.—Sec Stirea V. Kindell, 208 Ill. 
App. 610. 

Iowa—Buckley v. Deegan, 67 N.W. 
2d 196, 244 Iowa 603—Wilson v. 
Stever, 212 N W, 142, 202 Iowa 1396 
—Smith V. American Ins. Co., 198 
N.W. 48. 197 Iowa 761. 

Ky—Davis v. Harris, 160 SW2d 
164, 289 Ky. 741—Hargis v Spen¬ 
cer, 113 S.W.2d 444, 271 Ky 809 

Miss—State v. Rogers, 39 So 2d 533, 
206 Miss. 643—Holmes v. Ford, 
176 So 624, 179 Miss. 673. 

Mo.—Dody V. Lonsdale, App, 168 S. 
W.2d 203. 

Ohio.—Hoffman Candy & Ice Cream 
Co. V. Department of Liquor Con¬ 
trol, 96 N.E2d 203, 164 Ohio St. 
357. 

Grossner v. State, 17 Ohio Cir. 
Ct..NS, 72. 

S D.—Dietmelcr v. Ingber, 221 N.W, 
61, 63 S.D 441. 

Tenn.—Kite v. Hamblen, 241 S,W.2d 
601. 192 Tenn. 643 

Tex —Bankers Home Bldg. & Loan 
Afls’n V Wyatt. 162 S.W.2d 694, 139 
Tex 173. 

Donald v. Phillips, Com.App., 13 
S.W.2d 74. 

Couch V City of Fort Worth, 
Civ.App., 287 SW.2d 265—Cocke v. 
Naumann, Civ App, 188 S W 2d 
781, refused without merit—^Amer- 
icaji Red Cross v. Longley, Civ. 
App., 166 S.W.2d 233, error refused 
—Galley v. Hedrick, Civ App., 127 
S.W 2d 978—Thomas W. Blake 
liUmbcr Co. of La Ward v. Whit¬ 
field, Civ.App., 46 S.W.2d 753— 
Newburg v. Spinhirne, Civ.App, 35 
S.W.2d 1084—Simpson v. Zuchlke, 
Civ App, 26 S.W.2d 663—Bolding 
v. Camp, Civ App., 296 SW lllG, 
reversed on other grounds Bolding 
V. Camp, Com App., 6 S.W.2d 94, 


modified on other grounds 7 S.W 
2d 867—Jackson v. First Nat. 
Bank, Civ.App, 290 S.W. 276—In¬ 
dustrial Transp. Co. v. White, Civ. 
App . 240 S W 1054—Poole v. Cage, 
Civ App., 214 S.W 600. 

Utah.—Ilemenway &, Moser Co. v. 

Funk, 106 P.2d 779, 100 Utah 72. 

4 C J. p 785 note 14. 

Judgment rsudered on theory for¬ 
eign. to pleadings 

Where the Judge indicates uncer¬ 
tainty as to whether plaintiff's 
pleadings presented the correct the¬ 
ory, it is held to warrant the as¬ 
sumption by the reviewing court 
that the Judgment was rendered on 
a theory foreign to the pleadings, 
since the evidence reasonably sus¬ 
tained the Judgment under the plead¬ 
ings 

Okl —Long V O, R Lang & Co., 160 
P 903, 61 Okl 401. 

RTo presumption Is permitted in 
the absence of proper allegations in 
the petition Justifying It 
Tex—Gardner v. Goodner Wholesale 
Grocery Co, 256 SW 911, 113 Tex. 
423, answering certified questions, 
Civ.App., 247 SW. 291. 

Proper entry necessary 
The presumption that the Judg¬ 
ment Is supported by the pleadings 
applies only to Judgments regularly 
entered. 

Tex.—Clonts v. Johnson, 294 S.W. 

844, lie Tex. 489. 

Teohnical defense 

The rule that every presumption 
should be most strongly applied in 
support of the Judgment is not to be 
pressed too far on a purely technical 
defense by plea in abatement so as 
to defeat recovery for the price of 
goods admittedly received, especial¬ 
ly where the expression of the court 
at the trial indicated that, because 
of an erroneous view of the law, the 
evidence determining the validity of 
the plea in abatement was consid¬ 
ered immaterial. 

Cal.—Paladlni v. Municipal Markets 
Co., 200 P. 416, 186 C. 672. 

Where the traneorlpt on appeal on 
application for dower shows that a 
motion was granted to amend the 
petition to correct a mistake in the 
description of the land, and the de¬ 
cree describes certain lands as those 
in which dower is prayed to be as¬ 
signed, it will be presumed for the 

1356 


purpose of sustaining the decree that 
the lands described in the decree are 
those which are described In the 
amended petition. 

Ala —Campbell v. Gullatt, 48 Ala. 
47. 

38. Ky.—Walters v. Jenkins’ Adm’r, 
130 S.W.2d 43, 279 Ky. 144—De 
Charette’s Guardian v. Bank of 
Shelbyvllle, 291 S.W. 1064, 218 Ky. 
691—Clark v. Burchett, 263 S.W. 
746, 204 Ky. 163—Trosper Coal Co. 

V. R C. Tway Mining Co., 209 S. 

W. 58, 183 Ky. 354—Smith v. Ber¬ 
ry, 176 S.W. 17, 164 Ky. 621. 

4 C.J. p 786 note 16. 

39. Neb.—Bush v. Tecumseh Nat. 
Bank, 90 N.W. 236, 64 Neb. 461. 

40. Wash.—Ellis v. Moon, 82 P. 186, 

40 Wash. 114. 

4 C.J. p 786 note 17. 

41. Ala—Sellers v. Parmer, 41 So. 
291, 147 Ala 446. 

42. Conn.—Holcomb Co. v. Clark, 85 
A. 376, 86 Conn. 219 

Tex—American Red Cross v. Long- 
ley, Civ.App, 165 SW2d 233. 

43. Ala.—Columbia Motors Co. v. 
Williams, 96 So. 900, 209 Ala 640. 

Cal—^Warner v. Harris, 190 1’2d 21, 
84 C A 2d 131—Martin v. Pacific 
Southwest Royalties, 106 P.2d 443, 

41 C.A.2d 161. 

Tenn —Cooper v Little, 201 S.W.2d 
210, 29 Tenn Apr 686. 

4 C J. p 786 note 23. 

Different theories 

AVheie the petition will bear con¬ 
struction to support either of two 
theories, the doubt should be re¬ 
solved in support of the Judgment 
below, especially when such con¬ 
struction is against the pleader. 

Iowa—Isaac & Co. v. J. R. Lindsey 
& Co., 176 N.W. 960, 188 Iowa 947. 

44. Cal.—Imperial Valley Co. v. 
Globe Grain & Milling Co., 202 P. 
129, 187 C. 362—Gray v. Gray, 197 
P. 945, 186 C. 698. 

La.—Wolff v. Warden, 141 So. 821 
Trahan v. Lantier, App., 33 So. 
2d 136, followed 33 So.2d 139 and 
Comeaux v. Lantier, 33 So.2d 139. 
Mo — Collins V. Lindsay, 25 S.W.2d 
84. 

Wonderly v. Haynes, 171 S.W. 
564, 186 Mo.App. 76. 

Tex —Snell v Knowles, Civ.App., 87 
S.W.2d 871—Perez v. Maverick, 
Civ.App., 202 S.W. 199, reversed 
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statement in the judgment entry that the case was 
tried on an issue joined on certain pleas excludes 
an inference that there were any other issues in the 
case^® and justifies the presumption that all other 
pleas were withdrawn or abandoned.^® A judg¬ 
ment also imports that the court found for the suc¬ 
cessful party on all material issues.^"^ 

b. Evidence 

since the general presumption is that the evidence 
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•upports the Judgment, the court on appeal will view the 
record in the light moat favorable to the judgment, ex¬ 
cept In the caaea of aummary Judgmenta and judgmenta 
notwithstanding the verdict, when ail inferences are 
drawn In favor of the parties opposing the Judgment. 

In the absence of a showing to the contrary,^® 
the general presumption obtaining on appeal from 
the judgment of a court of general jurisdiction is 
that the evidence supports the judgment,and the 


on other grounds Maverick v. Per¬ 
ez, Com.App., 2:J8 SW. 148—Pitt 
V. Gilbert, Civ App., 190 S.W. 1157 
—^Mechanics' & Traders’ Ins. Co. 

V. Dalton. Civ App, 189 S.W. 771. 
error refused—Fidelity & Deposit 
Co. of Maryland v. Anderson, Civ. 
App., 189 SW. 346—Craig v. Ft, 
Worth & D. C Ry. Co., Civ App, 
185 S.W. 944, error refused—Mis¬ 
souri, K. & T. Ry Co. of Texas v 
Norris, Cjv App, 184 SW. 3C1, re¬ 
versed on other grounds. Com. 
App., 222 SW 1097. 

Wis.—^Union Rank of Milwaukee v 
Commercial Securities Co., 167 N. 

W. 610, 163 Wis. 470. 

4 C.J. p 786 note 24. 

Oroaa action 

Where there are statements in the 
trial court’s conclusions of law that 
a cross action was deemed subject to 
a general demurrer, a judgment not 
specifically disposing of the cross 
action will be presumed to be final 
and to den> relief thereon 
Tex—Houston v. Gonzale.s Independ¬ 
ent School Diet, Civ App., 202 S. 
W. 963, modified on other grounds, 
Com.App, 229 SW. 467. 

46i Ala —Providence Sav. L. Ins 
Soc V. Pruett, 47 So. 1019, 167 Ala, 
640. 

46> Ala—Pabst Brewing Co v Erd- 
relch, 48 So 396, 158 Ala. 147— 
Providence Sav. L. Ins. Soc. v. 
Pruett, 47 So. 1019, 157 Ala. 640. 

47. Cal —Harmon v. De Turk, 169 
P 680, 176 C 75S 

Mass—Potter v Great American In¬ 
demnity Co of N, Y., 56 N E 2d 
198, 316 Ma.ss 165—Rirnbaurn v 
Pamoukis, 17 N E 2d 886, 301 Mass 
559. 

48. Cal.—Honsborger v. Durfee, 130 
P2d 189. 65 CA2d 68—D'Alessan- 
dro V. Pickford, 70 P 2d 648, 22 C 
A.2d 242 

Colo.—Guthner v. l^nion Finance & 
Loan Co, 135 P.2d 237, 110 Colo 
449. 

Fla.—Kirkland v. City of Tampa, 78 
So 17. 75 Fla. 271. 

Ga.—Richards v. Richards, 46 S.E 
2d 900, 203 Ga 436. 

Ky.—Knight v. Sale. 257 S.W.2d 889 
La.—Romero v. Galley, App., 79 So 
2d 625. 

Mo.—In re Scott's Estate, 173 S.W. 
2d 115, 237 Mo.App. 1260. 


Ohio.—Brockmeyer v. Cincinnati 

Dowel & Wood Products Co., 48 N. 
E 2d 476, 71 Ohio App. 614. 

Tex —Shotwell V. Phillips, Civ.App., 
180 S.W.2d 223, error dismissed. 
Wash.—Shorrock v. Shorrock, 56 P. 

2d 674, 186 Wash 623. 

4 C.J. p 786 note 28. 

49. Ala.—Bookmlllcr v. Jones, 113 

So. 32, 216 Ala 298—Hopkins v. 
Duggar, 87 So. 103. 204 Ala. 626 
Thornton v. Singer Sewing 
Mach. Co, 37 So.2d 239, 34 Ain. 
App. 162—Matlock v Johnson, 88 
So. 182, 17 Ala.App. 669. 

Arlz.—Perkins v. First Nat. Bank, 

66 P.2d 639, 47 Arlz. 376, certio¬ 
rari denied Perkins v. Honorable 
Supreme Court of State of Arizona, 

67 S.Ct. 20, 299 U.S. 640. 81 L.Ed. 
397—State Tax Commission v. 
Magma Copper Co., 16 P 2d 961, 41 
Arlz. 97—Ulo Grande Oil Co. v 
Miller Rubber Co. of New York, 
250 P. 664, 31 Arlz. 84 

Ark—M’^atson v. Suddoth, 186 S.W. 
2d 932, 208 Ark 206—Unlonaid 

Life Ins Co. v. Powers, 20 S.W.2d 
CIO, 3 80 Ark. 164—Great Southern 
Fraternal Union v. Stroud, 276 S. 
W 753, 169 Ark 509—Lane v. 

Alexander. 271 S W. 710, 168 Ark 
700—Graham v. Drainage Dist. No. 
11 of Jackson County, 265 S.W. 
883, 161 Ark. 38—Simmons v. A. C. 
Carter & Co, 189 S W. 176, 126 Ark. 
64 7—Lefker v. Harner, 186 S.W. 
75, 123 Ark. 676, LRA1916F 281. 
Cal.—Nlebot v Rhinehart, 4 2 I\2d 
71. 2 C2d 477—Half Moon Bay 
Land Co v. Cowell, 160 P. 676, 173 
C 643—Bossert v. Southern Pac. 
Co.. 167 P 597, 172 C. 604 

Ferl V Ferl. 287 P 2d 514, 136 C 
A 2d 4 68—Negra v. L Lion & Sons 
Co, 227 P2d 916, 102 CA.2d 453 
—Cam Ida v. Camicla, 160 P.2d 
814, 65 C A 2d 487—Honsberger v 
Durfee, 130 P.2d 189, 55 C A 2d 68 
—Schlpper v. Penkalski, 116 P.2d 
231, 46 CA2d 28—Hales V Snow¬ 
den, 65 P.2d 847, 19 C A.2d 366, cer¬ 
tiorari denied Colycar v Hales, 58 
S.Ct. 34, 302 U.S. 716, 82 L Ed 562 
—In re Dunton’s Estate, 60 P.2d 
159, 16 C.A.2d 729—City of Bell v. 
American States Water Service Co 
of California, 62 P.2d 603, 10 C A 
2d 604—Ellis V. Jones, 8 P.2d 933, 
121 C.A. 326—Jeanson v. Zangl, 7 
P.2d 814, 119 C.A. 692—Tablor v. 
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Harlin. 288 P. 823, 108 C.A. 74— 
Smith V. MIngramm, 286 P. 354, 
104 C A. 96—Moore v. Maryland 
Casualty Co., 280 P. 1008, 100 C.A. 
658—Brown v. Shroeder, 263 P. 
326, 88 CA. 192—Massa v. Shel¬ 
don, 262 P. 462. 87 C.A. 680—Mac¬ 
Donald v. Kuhn. 234 P. 118, 70 C. 
A. 691—Oberkotter v. Spreckels, 
221 P. 698, 64 C A. 470—Hollison 
V. Butler, 218 P 66. 63 C.A. 69— 
Bank v Bell, 217 P. 638. 62 C.A. 
320—Moses v. Pacific Bldg. Co., 
207 P. 946, 68 C A. 90—^Kazman v. 
Light. 200 P. 768. 63 C.A. 732— 
Trask v. Garza, 197 P. 807, 61 C. 
A. 739—Flournoy v. Everett, 196 
P. 916. 61 C A 406—Yocum v. Tay¬ 
lor. 196 P. 62. 60 C.A. 294—Holm¬ 
gren V. Madalena, 192 P. 867, 49 
C A. 136—Williams v Stearns, 191 
P. 966, 48 C.A. 213—Brown v. 

Brown, 191 P. 702, 48 C A 84— 
Zimmerman v Prior, 188 P. 836, 46 
C A. 40—Stone v Hancock, 186 P. 
604, 44 CA. 366—Gatos v Kehlet, 
186 P 983, 4.3 CA 738—Williams 
V. Reed. 186 P. 516, 43 C A. 425— 
Pence v Martin, 186 P. 603, 43 C. 
A. 626—MacFarland v. Walker, 181 
P 248, 40 C A 508—Tucker v Hag- 
erty, 174 P. 908, 37 C A. 789—Ai- 
saga V. Hart, 174 P. 684, 37 C A. 
770—Pasadt*na Rapid Transit Co. 
V. Munson, 174 1* 109, 37 t\A. 362 
—Holder Lumber Co. v. Scarbor¬ 
ough, 161 I\ 671, 28 t\A. 162 
Ghafiln V Wallace Finance Co, 
289 P2d 313, 136 C A 2d Supp. 928. 

Colo.—Guthner v Union Finance & 
Loan Go, 135 P 2d 237. 110 Colo. 
449—McPhall v. City and County 
of Denver, 163 P 8C1, 69 Colo. 17. 

Fla—Hatch v. Trabue, 128 So. 420, 
99 Fla 11C!)—Webster v Brown, 
109 So. 320. 91 Fla 1007—Moun- 
tcin V King, 77 So 630. 76 Fla 12 

Ga—Richards v Richards, 46 S.E.2d 
900, 203 Ga 436—Pope v. U S 
Fidelity & Guaranty Co., 20 S E 2d 
13, 193 Ga 769. 

Idaho—Wolf V. Eagle.son, 167 P 
1122, 29 Idaho 177. 

Ill—Marshall v New Amsterdam 
Cas. Co. of Baltimore, 48 N.E.2d 
804, 318 Ill.App. 036—Ruthficld v. 
Louisville Fuel Co., 38 N.E.2d 882, 
312 Ill.App. 416—National Build¬ 
ers Bank of Chicago v. Simons, 26 
NE2d 065, 304 Ill App. 471— 

Schwartz v. Babcock, 14 N.E.2d 89, 
294 Ill.App. 612—Foreman Bros. 
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Banking Co. v. Kelly-Atkinson 
Const. Co., 218 Ill.App. 866—Claf- 
fy V. Farrell, 196 IlLApp, 239. See 
Provident Life & Trust Co. of 
Philadelphia v. Miln, 209 Ill.App. 
137. 

Kan.—Northrup Nat. Bank v. Yates 
Center Nat. Bank, 169 P. 403, 98 
Kan. 563. 

Ky.—Knight v. Sale, 267 S W.2d 889 
—Catlin V. Justice. 156 S.W 2d 107, 
288 Ky. 270—Hembne v. Asher 
Coal Min. Co., 91 S.W.2d 06. 262 
Ky. 698—Milner v. Gibson, 61 SW 
2d 273, 249 Ky. 694—Buckhorn 

Coal & Lumber Co. v. Lewis, 23 
S.W.2d 696, 232 Ky. 415. 

La.—Jordan v. Jordan, 143 So. 377, 

175 La. 468. 

Harris v. Womack, App., 83 So 
2d 641—Romero v. Galley, App., 79 
So.2d 626—Segal v. Hells, App. 
168 So. 364, amended on other 
grounds 170 So. 276. modified on 
other grounds Siegel v. Hells, 172 
So. 768, 186 La. 606—Goodman & 
Mackie v. Faithorn, 119 So. 468. 
9 La.App. 292 

Md.—^Davls V. Board of Education of 
Anne Arundel County. 176 A. 878, 
168 Md. 74—Friedman v Hendlcr 
Creamery Co., 148 A. 426, 168 Md 
131. 

Mass —National Rockland Bank of 
Boston V. Johnston, 12 N E 2d 87, 
290 Mass 156—Glazier v. Everett, 
112 NE. 1009. 224 Mass. 184 
Mich.—People’s State Bank v. Trom¬ 
bly, 217 N.W. 47, 241 Mich 199. 
Mo.—James v. Devine, 214 S W. 150 
—Miller v. Falioon. 187 S W. 839 
In re Scott’s Est.nte, 173 S.W.2d 
116, 237 Mo App. 1260. 

Mont—Langston v Currie, 26 P 2d 
160, 96 Mont 67—Bice v Daf- 

fern. 293 P. 433, 88 Mont 479—Nel¬ 
son v. Wilson, 264 1*. 679, 81 Mont. 
660—Baker v. Citizens' State Bank 
of St. Peter, Minn, 264 P 676. 81 
Mont. 643—Gordon Campbell Pe¬ 
troleum Co. V. Gordon Cainpbell- 
Kevln Syndicate, 242 P. 640, 75 
Mont 261—Eablonski v. Close, 226 
P. 129, 70 Mont 29‘J—Hulhne v. 
Lincoln, 160 P. 820, 52 Mont 586. 
Nev.—Robison v. Mathis, 234 V. 690, 
49 Nev. 35. 

N.y.—In re Van Denburgh, 164 N.Y 
S. 960, 178 App.Div. 237. 

Lawrence v. Miller, 3 N.Y.Super. 
516. 

Ohio —East Dayton Lumber Co. v. 
Mutual Home & Savings Ass’n, 

176 NE. 693, 123 Ohio St. 342. 
Anderson v Alberts, App, 65 N 

E 2d 81—Brockmeyer v. Cincinnati 
Dowel & Wood Products Co., 48 N. 
E.2d 476, 71 Ohio App. 614—Hud¬ 
son V. lloster, App., 47 N E.2d 895 
Okl—Sims V. Bennett, 265 P.2d 916, 
208 Okl. 321—In re Glordando’s 
Estate, 174 P.2d 236, 197 Okl. 693 
—Stuart V. Mayberry, 231 P. 491, 
105 Okl. 13. 

Tenn.—Haynes v. Sanford, 206 S.W. 
2d 796, 186 Tenn. 676. 


Darty v. Darty, 232 S.W.2d 69, 
83 Tenn.App. 321—Mercy v. Miller, 
166 S.W.2d 628. 26 Tenn.App. 621 
—Webster v. Trice, 133 S.W. 2d 
621, 23 Tenn.App. 366—Williams v. 
Cantrell, 124 S.W.2d 29, 22 Tenn 
App. 443. 

Tex —Garza v. City of San Antonio, 
Com.App.. 231 S.W. 697. 

City of Baytown v. General Tel 
Co. of the Southwest, Civ.App., 266 
S.W.2d 187, error refused no re¬ 
versible error—Davis v. National 
Acceptance Co., Civ.App, 233 S W 
2d 321, error refused no reversible 
error—Flint v. Knox, Civ.App., 173 
S W 2d 214, error refused—Tyler 

V. Henderson, Clv.App., 162 S.W.2d 
170. error refused—Chavez v. 
Goodman, Clv.App, 162 S W.2d 826 
—St I.iouj8 Southwestern Ry. Co 
of Texas v. Barr, Civ.App., 148 S 

W. 2d 924, error dismissed, judg¬ 
ment correct—Saros v. Strickland, 
Clv.App., 148 SW.2d 865, error 
dismissed, judgment correct— 
Bernsen v. McLeroy, Clv.App, 134 

5 W 2d 482—Eddingston v. Alli'n, 
Civ App., 126 S W 2d 1008—Zach¬ 
ary V Home Owners Loan Corp, 
Clv.App., 117 S W2d 153, error dis¬ 
missed—Perry v. Venable, Civ. 
App., 112 S \V 2d 1069, error dis¬ 
missed—Robbins v Robbins, Civ. 
App.. 105 SW2d 406—Baldwin v 
Motor Inv. Co , (^iv App , 89 S W 
2d 1076—Rice v Mercantile Bank 

6 Trust Co. of Texas, Civ App, 86 

5 W.2d 64—Price v. Rushing, Civ. 
App. 70 SW2d 754—Obets v Op- 
penheimer, Clv.App, 63 S W 2d 320 
—Gillette V Davis, Civ App, 15 S 
W.2d 1085—Rogers v. Rogers, Civ 
App, 7 S.W 2d 126, reversed on 
other grounds, Com.App, 15 S.W 
2d 1037—Haines v. Bankers’ Petro¬ 
leum & Refining Co., Clv.App., 273 
S.W. 940—Harris v. Mayfield, Civ 
App., 244 S.W 857, reversed on 
other grounds. Com App., 260 S W. 
836—Pierce v Foreign Mission 
Board of Southern Baptist Con¬ 
vention, Civ.App., 218 S W 140, 
reversed on other grounds, Com 
App , 235 S W. 652—Cumby Light 

6 Telephone Co v. Pierce-Fordyce 
Oil Ass’n. Civ.App, 194 S W. 170— 
Kansas City, M. & O. Ry. Co. of 
Texas v Finke, Civ App., 190 S W. 
1143, certiorari denied 38 S Ct. 13. 
246 U.S. 656. 62 L Ed 534—Collett 
V. Houston & T C. R Co., Civ 
App., 186 S.W. 232, error refused— 
Kansas City, M. & O. Ry. Co of 
Texas v, Oates, Clv.App., 186 S.W. 
1014—Postex Cotton Mill Co. v 
McCamy, Civ.App., 184 S.W. 669, 
error refused. 

Utah—Byron v. Utah Copper Co, 
178 P. 63, 63 Utah 161—McGuire 
v State Bank of Tremonton, 164 
P. 494, 49 Utah 381. 

Wash.—Harter v. King County, 119 
P.2d 919, 11 Wash.2d 683—Shor- 
rock V. Shorrock, 66 P.2d 674, 186 
Wash. 623—Incorporated Investors 
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V. Brlduea, 34 P.2d 881, 178 Wash. 
321—Gerson v. Sussman, 30 P.2d 
879, 176 Wash. 664—John Hancock 
Mut. Life Ins. Co. v. Lewis Rea ty 
& Investment Corporation, 23 P.2d 
672, 173 Wash. 444—Penfound v. 
Gagnon, 20 P.2d 17, 172 Wash 311 
—I-larblcan v. McAlister, 144 P. 
717, 82 Wash. 666. 

W Va.—Thomas v. Haynes, 161 S.E. 

846. 108 W.Va. 529. 

4 CJ. p 786 note 29—47 C.J, p 694 
note 92. 

Ground for presumption 

The personal contact of trial court 
with litigants and wllnessea gives 
trial court an opportunity for per¬ 
sonal observation which appellate 
court does not have, and accounts 
for the presumption which the court 
accords to the decrees of the trial 
court notwithstanding the evidence 
is partly presented by deposition. 

Ala—Sneed v. Sneed, 26 So.2d 661, 
248 Ala. 88. 

In detinue 

(1) In detinue by a husband and 
wife jointly, where the record on ap¬ 
peal shows such title in the wife as 
would vest a chose in action abso¬ 
lutely in the hu.sband, and is silent 
as to the time of the wrongful tak¬ 
ing and detainer by defendant, the 
appellate court will presume that the 
proof showed the unlawful taking 
and detainer to have been before the 
marriage, 

Ala—ATitcholl v. Cowsert, 20 Ala. 
186. 

(2) Where judgment is rendered 
against only one of two defendants. 
It will bo presumed on appeal that 
the detention of defendants was 
shown to be tortious, and therefore 
that the judgment against one only 
was not erroneous 

Ala —Salter v. I’earce, 4 Ala. 669 

Decree establlshlug boundary line 

between coterminous lands, on evi¬ 
dence submitted ore tenus in open 
court, IS presumed on appeal to be 
correct. 

Ala—Salter v Cobb, 88 So.2d 846. 
264 Ala 609—Holoway v Carter, 
72 So 2d 728. 261 Ala. 61—Sprad- 
ling v. May, 65 So.2d 494, 269 Ala. 
10 . 

Judicial notice 

The appellate court, to sustain the 
judgment, may assume that the trial 
court took notice of what it Judicial¬ 
ly knew. 

Mo.—Thompson v. Scott. 19 S.W 2d 
1063, 323 Mo. 790. 

Bole not applicable 

(1) The presumption of proof to 
support correctness of the tr al 
court’s judgment does not apply 
where there are findings in the rec¬ 
ord, since appellant may, by except¬ 
ing thereto, generally have the trial 
court's conclusions tested by the 
facts stated as their basis. 
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burden of showing that it does not is on appellant.®® 
On reviewing the sufficiency of the evidence, where 
it is in the record, to support the judgment, the ap¬ 
pellate court will view the record in the light most 
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favorable to the successful party and will draw 
every inference fairly deducible from the evidence 
in favor of the judgment,especially where, in a 


Tex. —Rldgway v. City of Fort 
Worth, Clv.App., 243 S.W. 740 

(2) Where the case was submit¬ 
ted solely on agreement, the pre¬ 
sumption that facts existed support¬ 
ing the judgment could not be in¬ 
dulged In by the reviewing court. 
Cal.—In re Pierce's Estate, 19G P.2d 

1. 32 C.2d 266. 

Tex.—Strawn Independent School 
Dist. V. Stuart, Clv.App., 21 S W. 
2d 713, affirmed Stuart v. Strawn 
Independent School Diat, Com 
App., 30 S W.2d 480, motion over¬ 
ruled 39 S.W.2d 618. 

(3) Where it appears that the 
holding of the trial court was the 
result of a misapplication of rule as 
to burden of proof, there is no pre¬ 
sumption on appeal in favor of the 
judgment of the court below, render¬ 
ed after hearing witnesses orally ex¬ 
amined 

Ala —Cox v. Somerville, 86 So. 525, 
204 Ala. 261. 

(4) Fact that trial court in action 
against state for wages for services 
rendered by employees of .state hos¬ 
pital gave Judgment to plaintilf was 
no evidence that there was any proof 
that hospital head had approved em¬ 
ployees' claims as required by stat¬ 
ute where, from court's action on 
demurrer to complaint which .show¬ 
ed a refusal to approve the claims, 
court did not believe that law re¬ 
quired such approval before action 
could be maintained against the 
state. 

Ariz—State v. Barnum, 118 P 2d 
1097, 58 Ariz. 221. 

(5) On appeal from decree in pro¬ 
ceeding in which evidence was tak¬ 
en as in chancery cases, no presump¬ 
tion was indulged as to the correct¬ 
ness of the decree. 

Ala—Wooten v. Roden, 71 So 2d 802, 
260 Ala. 606. 

(6) The rule that the appellate 
court will presume that evidence 
was sufficient to support judgment 
was not applicable where reporter 
lost his notes and case was brought 
to the court on bill of exceptions 
In the manner provided by statutes 
Ariz.—Hill v. Favour, 84 P.2d 575, 62 

Ariz. 661. 

Where the leene hae been eub- 
mltted, the statement of facts can¬ 
not be consulted to sustain the judg¬ 
ment. 

Tex.—Indiana Co-op. Canal Co. v. 
Gray, Clv.App., 184 S W. 242, er¬ 
ror refused. 

60. Cal. — Davenport v. Stratton, 141 
P.2d 713, reheard 149 P.2d 4. 24 C. 
2d 282. 


O'Neill V. Dennis, 240 P.2d 376, 
109 C.A.2d 210—In re Ade's Estate. 
184 P.2d 1. 81 C.ASd 334—In re 
Isaman's Estate, 167 P.2d 872, 68 
C.A.2d 765. 

Ill.—Traut V, Pacific Mut Life Ins. 
(^o, 63 NE2d 262, 321 Ill.App 374 
See State Bank of Chicago v. 
Christensen, 196 Ill.App 496. 

Ind.—State ex rel. Plaugher v. Rog¬ 
ers. 77 N K 2d 594, 226 Ind. 32 
Budflenbcrg v. Morgan, 38 N E. 
2d 287. 110 Ind App 609—Pruden¬ 
tial Ins Co of America v. Rob¬ 
bins, 38 N.E 2d 274. 110 Ind App. 
172—Kal.ser v. Adolph Wlttekindt 
& Son, 112 N E. 896, 62 Ind App 
171. 

La.—Glorioso v. Glorioso, 65 So.2d 
794, 223 I.a. 357. 

Okl —Cuberly Bros Mercantile Co. 
v. Boggess. 294 P 186. 147 Okl. 39 
—Citizens’ State Bank of Vici v. 
Boggess. 294 P. 185, 117 Okl 37— 
Barnes v American Nat Bank, 152 
P. 824, 52 Okl. 150. 

SC—Simmons v. Pender, 117 SE 
731, 124 SC 506—Turner v Moore, 
309 S E 133, 317 SC 536. 

Tenn—Bvrd v Wnghl, 177 S W 2d 
820, 180 Tenn 627, reliearing de¬ 
nied 179 SW2d 452, 3 80 Tenn 627 
Jackson v. Jackson, 154 S.W.2d 
797, 25 Tenn App 198 
Tex—(Jill V Willis, Civ App., 282 S 
W 2d 88—Foran v Smith, Civ App., 
228 S W 2d 251—lloss v Langever, 
Civ App, 180 SW.2d 478, error re¬ 
fused 

Va.—Knight v. Mears, 159 S.E. 119, 
156 Va. 676—Birdsong & Co. v 
American I*eanut <^)rporation, 141 
S E 759. 149 Va 756 
4 CJ p 786 note 30. 

A showing by appellant that one 
gronnd is untenable, is insufficient to 
show error without sliowing all 
grounds were untenable 
Tex—Morris v Alworth, Civ.App., 
32 S.W 2d 238. 

To secure a reversal for refusal to 
enter Judgment notwitlistanding ver¬ 
dict, evidence supporting the verdict 
must be proved untrue by incontro¬ 
vertible physical facts. 

Pa —Scalet v. 13ell Telephone Co. of 
Pennsylvania, 140 A. 141, 291 Pa 
451. 

51. Ala—Schlossimrg v Wllling- 
liam, 88 So. 191, 17 Ala.App. 678. 
Ariz.— Tucson Rapid Transit Co v 
Old Pueblo Tr.ansit Co, 289 P 2d 
406, 79 Ariz, 327—Berger v Bhend, 
285 P 2d 751, 79 Anz 173—Brown 
V. City of Phoenix. 272 P 2d 358. 
77 Ariz. 368—McClinton v Rice, 
266 P.2d 425, 76 Anz 358—Heed 
V. Hughes. 256 P.2d 188, 76 Ariz 
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260— Funk ▼. Spalding:. 246 P.2d 
184, 74 Ariz 219—In re Westfali’s 
Estate, 246 P.2d 951, 74 Ariz. 181— 
Covington v. Baslch Bros. Const. 
Co., 233 P2d 837, 72 Ariz. 280— 
Smith V. Smith, 227 P 2d 214. 71 
Ariz. 316—Glad Tidings Church of 
America v Hinkley, 226 P 2d 1016, 

71 Ariz. 306—Nichols v. City of 

Phoenix, 202 P 2d 201, 68 Ariz. 

124—Kubby v. Hammond. 198 P.2d 
134, 68 Ariz. 17—Gillespie Land & 
Irr. Co. V. Jones. 164 P 2d 466, 63 
Ariz. 635—Seargeant v. Smith, 163 
P2d 680, 63 Anz. 4C6—Poulos V. 
Ellery, 89 P 2d 622, 63 Ariz. 322— 
City of Bisbee v. CocJiise County, 

72 P 2d 439, 60 Ariz. 360, rehearing 
denied 78 P.2d 982. 52 Anz. 1— 
Concrete Machinery & Supply Co. 
V. Waara. 27 P 2d 082. 42 Ariz. 
612—Insurance Co. of North Amer¬ 
ica V. Williams, 20 P.2d 317. 42 
Ariz. 331—Taylor v Kingman 
Feldspar Co, 18 P 2d 649, 41 Ariz. 
376—Corporation Commission of 
Arizona v People’s Freight Line, 
16 P2d 420, 41 Anz. 158—Barbara 
Development Corporation v. Jor¬ 
dan, 295 P. 782, 37 Ariz. 497— 
Spillsbury v School Dist. No. 19 of 
Maricopa County, 288 P. 1027, 37 
Ariz. 43 

Ark—Universal Life Ins. Co. v. 
Bryant, 121 S W 2d 108. 19G Ark. 
1143—Sovereign Camp, W O W. v. 
Mays, 115 S W 2d 851, 196 Ark. 
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213 S.W 2d 294. error refused no 
reversible error—State v Bryan, 
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case tried by the court without a jury, no findings of 
fact or conclusions of law were filed.^* 

On appeal from a grant or denial of a summary 


judgment, however, the court will view the evidence 
in the light most favorable to the party opposing 
the judgment,52.6 unless the evidence is uncontra- 
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W. 1112, modified on other 
grounds. Com App , 249 S.W. 459— 
Tankersley v. Jackson, Clv.App., 
187 S.W. 985—House v. Easley, 
Clv.App, 147 S.W, 303. 

Utah.—Thompson v Aldrich, 297 P. 
2d 226, 5 Utah 2d 99—Pantagos v. 
Arge, 2G2 P.2d 745, 1 Utah 2d 105 
—McCollum V. Clothier, 241 P 2d 
468 

Vt.—Right Printing Co v. Stevens, 
179 A. 209, 107 Vt. 359—Cross v. 
Passumpsic Fiber Leather Co., 98 
A. 1010. 90 Vt 397. 

Va.—Turk v. Clark, 71 S E 2d 172, 
193 Va. 744—Alexander v. Critch- 
cr, 94 SE. 335, 121 Va 723. 

Wash.—Shultes v. Halpin, 205 P 2d 
1201, 33 Wash 2d 294—Cummins v 
Dufault, 139 P.2d 308, 18 Wash 2d 
274—Gibson v. Spcjkane United 
Rys., 84 P.2d 349, 197 Wash 68— 
Wilkeson v. Rector, etc., of St 
Luke's Pariah of Tacoma, 29 P 2d 
748, 176 Wa.sh. 377—Northern 

Bond & Mortgage Co. v. Cowell, 
20 P2d 11, 172 Wash 217. 

Wls.—Ijlndgren v La Crosse Coun¬ 
ty, 285 N.W. 772, 231 Wis. 347. 

Wyo—Hancock v. Johnson, 244 P. 
2d 286, 69 Wyo. 603—Tauer v. 

Williams, 242 P 2d 618, 69 Wyo. 
388—Benham Const. Co. v. Rentz, 
238 P.2d 927, 69 Wyo. 176—Eblen 
v. Eblen, 234 P.2d 434, 68 Wyo. 353 
— Russell V. Curran, 206 P 2d 1159, 
66 Wyo. 173—Parker v. Belle 
Fourche Bentonite Products Co, 
189 P.2d 882, 64 Wyo. 269—Scog- 
gln V. Miller, 189 P.2d 677, 64 Wyo. 
206—Kaan v. Kuhn, 187 P.2d 138, 
64 Wyo. 168—Dulaney v. Jensen, 
181 P.2d 606, 63 Wyo. 313—Grif¬ 
fin v. Rosenblum, 23 P.2d 348, 46 
Wyo. 40—Gould v. James, 299 P 
276, 43 Wyo. 161. 

4 C J. p 786 note 31. 

An agreed statement of faota is to 

be considered in the light most fa¬ 
vorable to the party who has pre¬ 
vailed on trial. 

Vt.—Grand Lodge of Vermont. F. & 
A. M., V. City of Burlington, 162 
A. 868, 104 Vt. 615. 


Depositions 

Under a statute providing that in 
chancery cases no weight shall be 
given to the decision of the circuit 
judge, evidence taken by depositions 
in a suit to declare a resulting trust 
In realty is to be considered without 
a presumption in favor of the trial 
court's decree. 

Ala.—Heflin v. Heflin, 113 So. 636, 
216 Ala. 619. 

Xn a replevin action where the 
jury's verdict is in the alternative, 
for a return of the property, but, if 
the property cannot be returiit'd. for 
the cash value thereof, and where 
the judgment was merely for the 
value of the property, as the jury is 
the trier of the facts, the reviewing 
court cannot presume in the face of 
the alternative verdict that the evi¬ 
dence demonstrated that the proper¬ 
ty could not be returned. 

Cal—Benson v. Olender, 246 P. 346, 
77 C A 287. 

On disagreement of Jury 

A record on appeal, however, must 
ho construed m the light most fa¬ 
vorable to plaintiff against whom 
the judgment was rendered by the 
court after the disagreement of the 
jury. 

Mich—Warwick v. Blacknoy, 261 N. 

W. 310, 272 Mich. 231 
52. Cal —Cuthbert Burrel Co. v. 

Shirley. 148 P 2d 85. 64 C A.2d 52 
Colo—Colorado Tent & Awning Co 
v. Denver Country Club, 176 P. 494, 
65 Colo 418. 

Me—General Motors Acceptance 

Corporation v Littlefield Crockett 
Co, 147 A. 868, 127 Me. 388. 

N.C—Poindexter v. Call, 179 S E. 
335, 208 N C. 62—Henderson v 

Jenkins Hardware Co, 168 S E. 
213, 204 NC 776. 

Ohio —L. Sonnehorn Sons, Inc. v 
Follmer, App, 70 N E 2d 497. 

Tex—International Union of Oper¬ 
ating Engineers, Local No 664 v. 
Cox, 219 SW.2d 787, 148 Tex 42— 
Klmbell Milling Co, v. Greene, 170 
SW.2d 191, 141 Tex. 84. 

General Tel. Co of the South¬ 
west v. City of Eden, Clv.App , 281 
S W 2d 379, reversed on other 
grounds, Sup., 293 S W.2d 753— 
Douglas v. Constable, Civ App., 274 
SW.2d 449—Dunn v. Johnson, Civ 
App, 274 SW.2d 108—Porter v. 
Marotta, Civ App., 267 S.W.2d 222 
—Winkler Drive Lumber Co. v. 
Edgar Von Scheele & Co , Civ App.. 
261 S.W 2d 479—Southwestern As¬ 
sociated Tel. Co. V. City of Dal- 
hart, Clv.App., 264 S.W.2d 819, er¬ 
ror refused no reversible error— 
Silver v Neon Signs & Service, 
Clv.App., 248 S.W.2d 211—Bram- 
lett V. Jenkins, Clv.App., 231 S.W. 
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2d 639, error refused no reversi¬ 
ble error—Pasha v. Schell, Civ. 
App, 229 S.W.2d 818—Van Wagner 
v. Kruse, Civ App., 221 SW.2d 787 
—Paddock v. Siemoneit, Clv.App, 
214 S W.2d 661, reversed on other 
grounds 218 S W.2d 428, 147 Tex. 
671, 7 A.L.R.2d 1062—Machicek v. 
Renger, Clv.App., 186 S.W.2d 486, 
error refused—Flint v. Knox, Civ. 
App., 173 S.W.2d 214, error refused 
—Reynolds v. City of Alice, Civ. 
App , 160 S.W.2d 466—New Jersey 
Ins. Co v. Anderson, Civ App., 90 
S.W 2d 338, error dismissed—Clark 
v. Goldbt»rg, Civ App., 3 S.W 2d 920 
—Pinkard v Pinkard, Civ App., 252 
SW 265—Cisco & N. E. Ry. Co. v. 
Texas Pipe Line Co., Clv.App., 210 
S W. 990, error refused—Dlltz v. 
Dodson, Olv App , 207 S.W. 366. 

AC J p 786 notes 32, 33. 

52.5 Del—McHugh V. Brown, 125 
A 2d 583 

Fla—Yost V. Miami Transit Co., 66 
So 2d 214. 

K> —McLean v. Thurman, 273 SW 
2d 825 

Minn—Abdallah, Inc v. Martin, 65 
NW2d 641, 242 Minn 416—Shema 
V Thorpe Bros, 62 NW2d 86, 210 
Minn. 459. 

Nev—l*arman v. Petriccianl, 272 P. 
2d 492, 70 Nev 427—Smith v. 

Hamilton, 265 P.2d 214, 70 Nev. 

212 . 

N..T—Shiddoll v Electro Rust-Proof- 
ing Corp. 112 A 2d 290, 34 N J 
Super. 278—Kuzmiak v. Brook- 
chc.Mtcr, Inc, 111 A.2d 426, 33 N J 
Super 575—Gretkowski v. Woj- 
ciechowski, 97 A.2d 701, 26 N.J.Su¬ 
per 245—Tlodes v Dunsky, 83 A. 
2d 17, 16 N J Super 27. 

NM.—Agnew v. Libby, 201 P.2d 776, 
53 N M. 66 

N.Y —Birnbaum v. Jamestown Mut. 
Ins Co. 83 NE.2d 128, 298 N.Y. 
305. 

Del Rubio v. Duchesne, 130 N.Y. 
S.2d 672, 284 App Dlv. 89—Nathan 

V. Spector, 120 N.Y S.2d 358, 281 
App Dlv. 451—State Mut. Life As- 
sur. Co V Gruber, 54 N Y.S.2d 729, 
269 App Div. 170—B rookwood 
Parks V. Jackson. 26 N Y.S.2d 127, 
261 App DIv. 410. 

Tex—Smith v. Bolin, 271 S.W.2d 93, 
153 Tex. 486. 

Cowden v. Bell, Civ App., 293 S. 

W. 2d 611. affirmed. Sup.. 300 S.W. 
2d 286—Collins v. Board of Fire¬ 
men, Policemen and Fire Alarm 
Operators’ Pension Fund Trustees 
of San Antonio, Clv.App., 290 S.W. 
2d 719, error refused no reversible 
error—Ragsdale v. McLaughlin, 
Clv.App., 286 S.W.2d 467, error dis¬ 
missed—Le Bus V. Le Bus, Civ. 
App., 269 S.W.2d 606, error refused 
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dieted, when all of it will be accepted as true.52.io 

Where the case was tried before a jury, in re¬ 
viewing a grant or refusal of a judgment notwith¬ 


standing the verdict, the reviewing court must con¬ 
sider the evidence in the light most favorable to 
supporting the verdict,although the decision of the 


no reversible error—^Meyer v. 
Wichita County Water Imp, DIsts 
Nos. 1 and 2, Civ.App., 265 S.W. 
2d 660, error refused no reversible 
error—Starr v. Ripley, Civ.App., 
265 S.W.2d 225-—Hamilton v. Ste- 
koll Petroleum Co, Civ App, 250 
S W.2d 645, reversed on other 
grounds Stekoll Petroleum Co. v 
Hamilton, 266 S.W.2d 187, 167 

Tex. 182—Simmons v. Wilson, Civ. 
App., 250 S W.2d 638, error refused 
no reversible error—Zamora v 
Thompson, Civ App , 250 S W 2d 

626, error refused 

Utah.—Morris v. Farnsworth Motel, 
259 P.2d 297. 

Merg‘er with motion to dismiss 

Where order of trial judp:e grant¬ 
ing: defendants’ motlon.s for sum¬ 
mary judgment of dismissal and mo¬ 
tions to dismiss suit was based on 
court’s consideration of numerou-* 
aflldavits and documents in addition 
to pleadings, molion.s to dismiss 
were merged in motions for sum¬ 
mary judgment, so that order did 
not establish truth of all allega¬ 
tions in complaint, and the court, on 
appeal from order, will consider only 
admitted or proved allegations 
Fla.—Middleton v. Plantation 
Homes, 71 So 2d 603 
Zn Arizona 

(1) On appeal from summarv 
judgment entered ag.ainst plaintiff 
supreme court accepted allegations 
of complaint as true 

Ariz—Cavanagh v. Kelly, 297 P 2d 
1102, 80 Arlz 301 

(2) In anoth(*r case the court 
treated as true the aflidavit on which 
summary judgment was based 

Ariz—Consolidated Tungsten Mines, 
Inc, 296 P2d 447, 80 Ariz 261. 
52.10 Md — Cox V Sandler’s, Inc., 
120 A 2d 674, 201) Md 193. 

Tex—Frazier v. <Jlens Falls Indem. 
Co, Civ App., 278 SW2d 388, er¬ 
ror refused no reversible error. 
Affirmative defenses deemed denied 
Insurer could not claim that por¬ 
tion of its ailldavit which set forJi 
a conversation with insured was suf- 
dcient to defeat insured's motion for 
summary judgment in action on dis¬ 
ability policies, on ground that ad¬ 
missions made by insured in con¬ 
versation supported aiflrmative de¬ 
fenses pleaded in answer that after 
policies had lapsed for nonpayment 
of premiums insured made material 
misrepresentations in applications 
on which policies were reinstated, 
copies of which applications were at¬ 
tached to answer, since affirmative 
defenses are by statute deemed con¬ 
troverted without further pleading, 
and, in absence of showing to con¬ 
trary, appellate court would presume 


that insured filed affidavit denying 
genuineness of applications. 

Cal —Gardenswartz v. Equitable Life 
Assur. Soc. of U. S., 68 P.2d 322, 23 
C.A.2d Supp. 746. 

53. Ariz.—Zugsmith v. Mullins, 299 
P.2d 629, modified on other 
grounds 303 P 2d 261—Southern 
Pac. R. Co. V. Mitchell. 292 P21 
827, 80 Ariz. 60—Crouse v Wilbur- 
Ellls Co. 272 P.2d 352, 77 Ariz 350 
—Glowacki v. A. .T. Baylc‘ss Mar¬ 
kets, Inc. 263 P.2d 799, 76 Ariz 
295—Ramirez v. Chavez, 226 P.2d 
143, 71 Ariz 239. 

Cal —Rodabaugh v. Tokus, 246 P 2d 
663, 39 C2d 290—Moore v. Cali¬ 
fornia Oregon I*ower Co., 140 P.2d 
798, 22 C2d 725 

Free v. Furr, 295 P.2d 134, 140 
C A 2d 378—Kalfus v. Fraze, 28S 
P 2d 967, 136 C A 2d 415—Jansen 

V Southern Pac Co, 244 P 2d 929. 

reheard 247 P.2d 681. 112 CA.2(] 
833—Fletter v. Citv and County 
of San Francisco, 244 I*.2d 59. IH) 
C A 2d 820—Devens v Goldberg, 
216 P2d 935, 96 C A 2d 539—Gii- 
vetz V Roy.s’ Maiket, 206 P 2d 6, 
91 C A 2d 827—Washer v. Rank of 
America Nat Trust Sr Siv Ass’n, 
3 97 P.2d 202, 87 CA.2d 501—Louie 
v. Hagstroin’s Food Slons 184 P 
2d 708. 81 C A 2d 601—Reen v 

Lummu.s ('’o , 173 T» 2d 34. 76 C A 2d 
288—Doane v Smith, 147 P 2d 650, 
63 O A 2d 691—Shannon v Thum- 
ns, 3 34 P2d 522, 57 A 2d 187-- 
Gardner v Marshall, 132 P 2d 833, 
.56 C A 2d 62—St-W'art v Connol¬ 
ly. 328 I*2d 891. 64 C A 2d 352— 
Silva V Market St. Ry Co., 123 P 
2d 904. 60 t"A2d 796—Thomas v 
Studio Amu.scmonts, 123 1* 2d 652, 
GO CA2d 638—Collins v Nelson, 
106 P2d 39, 41 CA2d 107—I’eck- 
ham v Warner Rros T'ioture.s, 97 
P2d 472, 36 C A 2d 214—Huhla rt 

V Aztee Brewing Co, 80 l‘.2d 185, 
26 C A 2d 661, followed in Cerc'/o 

V Aztec Brewing Co, 80 1* 2d 1016, 
26 C A 2d 644—Reeves v. Lapinta 
78 P.2d 465, 25 C A 2d 680—Ayako 
Saknmu v Zellerbach I*apor t^o. 
77 I‘2d 313, 25 C A 2d 309—Galiano 

V I’aciflc Gas & E ectric Co, 67 
P.2d 388, 20 CA.2d 534—Carpenter 

V Hamilton, 62 P 2d 1397, 18 C.A 

2d 69—Collins v. Nelson. Cl P 2d 
479, 16 C.A.2d 636—Haight v. 

White, 60 P 2d 648, 16 C.A 2d 426— 
Schultz V Sussman, 46 P 2d 409, 7 
CA2d 100—Taylor v. Pacific Elec¬ 
tric Ry. Co, 44 P.2d 680, 6 C A.2d 
631—Tracey v. L. A. Paving Co., 41 
P2d 942, 4 C.A.2d 619—Smyth v. 
Harris & Devine, 38 P 2d 862. 3 C. 
A 2d 747—Barthelmess v. Cavalier, 
38 P.2d 484, 2 C.A 2d 477—Landers 

V Crescent Creamery Co., 6 P.2d 
934. 118 C.A. 707. 
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Conn—Killian v. Orandahl, 127 A.2d 
72, 144 Conn. 92—Snyder v Pan- 
taleo, 122 A.2d 21. 143 Conn. 290— 
Robinson v. Southern New Eng¬ 
land Tel. Co.. 101 A.2d 491, 140 
Conn. 414. 

Idaho—Stowers v. Union Pac. R. 

Co., 237 P2d 1041, 72 Idaho 87. 

Ill —Hall V Chicago & N. W. Ry Co., 
126 NE2d 77. 5 I11.2d 135—Sims 
v. Chicago Transit Authority, 122 
N E 2d 221, 4 Ill.2d 60—City of 

Monticello v. Le Crone, 111 N E. 
2d 338, 414 Ill. 550—Gustafson v. 
Ckinsumers Sales Agency, 110 N E. 
2d 866. 414 Ill. 236—Seeds v Chi¬ 
cago Transit Authority, 101 N.B, 
2d 84, 409 Ill 666—Schneid<‘rman 
V Interstate Tran.slt Lines, 69 N. 
E.2d 293, 394 Ill. 669—Borg v. New 
York Cent. R. Co. 62 N E 2d 676, 
391 Ill 62—Tidholm v Tidholm, 
62 N E 2d 473, 391 Ill 19—Osborn 
V. Leulfgen, 45 N E 2d G22, 381 Ill. 
296—Walaite v Chicago, U I. & 
P Uy. Co., 33 NE2d 119, 376 III. 
59. 

Marsh v Chesnev, 138 N.E.2d ft7, 
11 III App 2d 577—Doshick v. Be.st 
Kosher Sausage Co, 129 N E 2d 
683. 7 Ill.App2d 439—Markus v. 

Lake Countv Ueadv-Mlx Co, 128 
NE2d 370, 6 Ill App 2d 420—King 
v Mid-State Freight Lines, 126 N. 
K2d 868, 6 Ill App 2d 169—Finley 
V. Chicago, A. S: E H Co . 122 N E. 
2d 594, 3 III.App 2d 436—Collins v. 
Topeik, 119 NE2d 482. 2 111 App. 
2d 291—Dowler v New York, C. * 
St L R Co., 118 NE2d 608, 2 111 
App 2d 1, rcver.sed on othi^r 
grounds 125 N E 2d 41. 6 III 2d 126 
—Crowley v. E gin, J & E R Co , 
117 NE2d 843, 1 III App 2d 481. 
certiorari denied Elgin, J & E. R. 
Co V Crowley. 75 S ("t .'MO. :;18 U. 
S 927, 99 L Ed 727 -Thomas v. 
Douglas. 117 NE2d 417, 1 llI.App. 
2d 261—Schlesna v Gamhiuo, 116 
NE2d 926, 1 Ill App 2d 173—IPing- 
ort V Emmeo Ins Co, 110 N E 2d 
528. 349 Ill App 257—Milano v 

Trust Co. of C''hicago, 108 N E 2d 
519, 348 IJl App 187—Franks v 

Childs, 102 NE2d 363. 345 IN App 
83—Dixon v. Hart. 101 N.E.2d 282. 
314 Ill App 432—Whalen v Sid¬ 
ney Wanzer & Sons. 99 N E 2d 583. 
343 Ill App 486—Seeds v. Chicago 
Transit Authority, 96 N E.2d 646. 
342 III.App 303. dismissed in part 
and reversed on other grounds In 
part 101 NK2d 84. 409 111. 666— 
t’hapman v Baltimore & O, R. Co, 
92 NE2d 466. 340 IIl.App 476— 
Coken v. Peterson, 92 N.E.2d 862, 
840 IIl.App 618—Edwards v. Led- 
erer, 90 NE.2d 799, 839 IIl.App. 
647—Gold V. Boland, 88 N.E.2d 
498, 338 llLApp. 663—Clark v. Git- 
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terman, 86 N.E.2d 276, 887 Ill.App. 
890—Swenson v. Chicago, M.. St. P. 
A P. R. Co.. 83 N.B.2d 376. 836 Ill. 
App, 287—Bennett v. Thompson, 82 
N.E.2d 493, 335 Ill.App. 641—Mc¬ 
Kay Rngincorlng & Const. Co. v. 
Sanitary Dlst. of Chicago, 81 N.E. 
2d 268, 385 Ill.App. 224—^Peterson 
V. Hendrickson, 81 N'.E.2d 266, 335 
Ill.App. 223—Scoville v. Smith 
Bldg. Co.. 78 N.E.2d 858. 334 Ill. 
App. 262—Chapman v. Deep Rock 
Oil Corp., 77 N.E.2d 883, 333 Ill. 
App. 529—Roadruck v. Schultz, 77 
NE2d 874, 333 Ill.App. 476—Wln- 
aon V. Plschf»r, 77 N.E 2d 48, 333 
Ill App 222—Walter v. City of 
Rockford. 74 N E 2d 903, 332 Ill. 
App 243—Levy v. City of Chica¬ 
go, 73 N.E 2d 643, 331 Ill.App. 612 
—Hann v. Brooks. 73 N.E.2d 624, 
331 Ill App. 535—Elbers v. Stand¬ 
ard Oil Co., 72 NB.2d 874, 331 Ill. 
App 207—Langston v. Chicago & 
N. W. Ry. Co., 70 N.E.2d 862, 330 
Ill.App 260, affirmed 75 N.E.2d 
863, 398 Ill. 248—Pallasch v. U. S. 
Fidelity & Guaranty Co., 67 N E 
2d 883, 329 Ill App. 267—Anderson 
V. Cummings. 60 N.E.2d 260, 325 
Ill App. 519—Ebert v. City of Chi- j 
cago, 58 N.E 2d 198, 324 Ill.App. 
316—Arado v. Epstein, 65 N E.2d 
661, 323 Ill App 194—Mayberry v. 
Cage, 64 N.E 2d 619, 322 Ill App. 
655—Rohwedder v. City of Chica¬ 
go, 63 N E 2d 496, 322 Ill.App. 700 
—Gill V. Lewin, 63 N.E.2d 336, 321 
Ill.App 633—Gomez v Rosenblatt, 
63 NE2d 279, 321 Ill.App. 631— 
Collins V. City of Chicago, 62 N.E, 
2d 473, 321 111 App. 73—American 
Sanitary Rag Co. v. U. S Hoffman 
Machinery Corp, 61 N.E.2d 809, 
320 Ill.App. 656—Hogan v. City 
of Chicago. 49 N E 2d 861, 319 Ill. j 
App. 631—Douglas v. Athens Mar¬ 
ket Corp, 49 N.E.2d 834, 320 Ill. I 
App 40—National Builders Bank 
of Chicago v Schuham, 49 N E 2d 
825, 319 Ill App. 646—Young v. 
Illinois Cent R. Co, 49 N E 2d 
268, 319 Ill App. 311—Schwlckrath 
V. Lowden. 46 N E.2d 162, 317 III. 
App 431—Hippard Coal Co. v. Illi¬ 
nois Power & Light Corp., 45 N.E. 
2d 701, 317 III App. 47—Forsberg 
V. Around Town Club, 45 N.E 2d 
613, 316 Ill App. 661—Lester v. 
Bugni. 44 N.E.2d 68. 316 Ill.App. 19 
—Neertng v. Illinois Cent R. Co, 
43 N.E.2d 604, 316 Ill.App. 599, re¬ 
versed on other grounds 60 N E 2d 
497, 383 III. 366, conformed to 63 
NE2d 271, 321 Ill.App 626—Ro- 
kicki V. Polish Nat. Alliance of U 
S. of North America, 41 N E 2d 300, 
314 Ill.App. 380—Gordon v. Peters, 
39 N.E.2d 680, 313 Ill.App. 261— 
Mesce v. City of Chicago, 23 N E 2d 
188, 301 Ill.App. 429—Feinberg v. 
Chicago, B. & Q. R. Co., 21 N E.2d 
26, 800 III App 278—^Bensman v 
Reed, 20 N.E 2d 910, 299 Ill.App. 
531—Painter v Keeshin Motor Ex¬ 
press Co., 18 N.E.2d 65, 297 Ill.App. 


557—^Emge v. Illinois Cent R. Co.. 
17 N.E.2d 612, 297 Ill.App. 344. 
Ind.—^Mutual Ben. Health & Accident 
Ass’n V. Keiser, 14 N.E.2d 707, 214 
Ind. 472, 122 A.L.R. 870. 

Iowa.—Twohey v. Brown, 66 N.W. 
2d 870, 246 Iowa 114—Hackman v. 
Beckwith, 64 N.W.2d 276, 245 Iowa 
791—Smith v. Darling & Co., 66 
N.W.2d 47, 244 Iowa 133—Moyers 
V. Sears-Roebuck & Co., 48 N.W.2d 
881, 242 Iowa 1038—Pappas v Ev¬ 
ans. 48 N.W.2d 298, 242 Iowa 804 
—Murray v. Cedar Rapids City 
Lines, 48 N.W.2d 266, 242 Iowa 794 
—Primus v. Bellevue Apartments. 
44 N.W.2d 347, 241 Iowa 1055, 26 
A.L R.2d 666—Lelnen v. Boettger, 
44 N.W.2d 73, 241 Iowa 910—Lew¬ 
is V. Minnesota Mut. Life Ins. Co., 
37 N.W.2d 316, 240 Iowa 1249— 
Dunham v. Des Moines Ry. Co., 36 
N.W.2d 678, 240 Iowa 421—Wood 

V. Tri-States Theater Corp., 23 N 

W. 2d 843, 237 Iowa 799—Kaffen- 
berger v Holle, 22 N.W.2d 804, 237 
Iowa 642. 

Kan.—Stevens v. Jones, 216 P.2d 
663. 168 Kan. 583—Brittain v. 

Wichita Forwarding Co., 211 P.2d 
77. 168 Kan. 145—Haney v. Can- 
field. 106 P.2d 662, 162 Kan. 697— 
—^Walls V. Consolidated Gas Util¬ 
ities Corp, 96 P.2d 656, 160 Kan. 
919—Frakes v. Travelers Mut. Cas¬ 
ualty Co., 84 P.2d 871, 148 Kan. 
637. 

Md—Austin V. Buettner, 124 A.2d 
793, 211 Md. 61—Reeves Motor Co. 

V. Reeves, 105 A 2d 236, 204 Md 

676—Darlenzo Trucking Corp. v 
Sullivan, 96 A.2d 293, 202 Md. 32 
—Stottlemyer v. Groh, 94 A 2d 
449, 201 Md. 414—McFarland v. 

Farm Bureau Mut. Auto. Ins Co, 
93 A.2d 661, 201 Md. 241—Philip 
E, Gray, Inc. v. Gray, 93 A.2d 633, 
201 Md 260—Johnny's Cabs v. 
Miller, 85 A.2d 439, 199 Md. 16— 
Stannard v. McCool, 84 A 2d 862, 
198 Md. 609—Kremer v. Fleetway 
Cab Co., 79 A.2d 863, 197 Md 567 
—Fowser Fast Freight v. Sim- 
mont, 78 A 2d 178, 196 Md. 684— 
Bearings Service Co. v. Baltimore 
Transit Co, 77 A 2d 779, 197 Md. 1 
—Department of Tidewater Fish¬ 
eries V. Catlin, 77 A.2d 131, 196 
Md. 530—Heffner v. Admiral Taxi 
Service, 77 A.2d 127, 196 Md. 466— 
True V. Mayor & Com'rs of West- 
ernport, 76 A 2d 136, 196 Md. 280 
—Dean v. Scott, 75 A.2d 83, 196 
Md. 70—Babb v. Bolyard, 72 A 2d 
13, 194 Md. 603—Beck v. Baltimore 
Transit Co., 58 A.2d 909, 190 Md. 
506—Crawford v, Baltimore Trans¬ 
it Co., 58 A 2d 680, 190 Md 381— 
Stevens v. Milestone, 57 A.2d 292, 
190 Md. 61—Benedict v. Warehime, 
49 A.2d 444, 187 Md. 150. 

Mass.—Neil v. Holyoke St Ry. Co., 
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S.W.2d 227, error refused—Curing- 
ton V. Parks, Civ App , 168 S.W.2d 
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triftl judge in granting judgment notwithstanding 
the verdict is entitled to great weight.B4 

Where the evidence has not been properly brought 


up and presented to the appellate court by a bill of 
exceptions, statement of facts, or other mode pro¬ 
vided by law, it must be presumed that it is suffi¬ 
cient to sustain the judgment.®® So, where it does 
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Tru.st Co , 136 P 2d 163, 17 Wash 2d 
494—l‘easley v Puget Sound Tug 
A Barge Co , 125 P.2d 681, 13 Wa.sh. 
2d 485—Belcher v. Lentz Hardware 
Co., 125 I’ 2d 648, 13 Wash 2d 523— 
Simmons v. Cowlitz County, 120 
P 2d 179. 12 W’aHh2d 84—Bilskl v. 
Department of I..a]ior and Indus¬ 
tries. 113 r2d 62. 8 Wash 2d 594— 
Cronin v. Shell Oil Co, 112 P 2d 
824, 8 Wash 2d 404—Fetterman v 
Lcvltch, 109 r.2d 1064, 7 Wash 2d 
431—Pierce v Pacific Mut. Life 
Ins. Co of California, 109 P.2d 
822, 7 Wash 2d 151—Johanson v 
King County, 109 r.2d 307, 7 Wash 
2d 111—Graner v. Pacific Coast 
Coal Co., 100 P-2d 32, 3 Wash 2d 
143 —Wiggins v. North Coast 
TPransp Co., 98 P.2d 675, 2 Wash 2d 
446—Pyle v. Wilbert, 98 P.2d 664, 
2 Wa8h.2d 429—Nelson v. Columbia 
Clinic. 06 P.2d 675, 1 Wash.2d 658 
——Chadwick v. Ek, 95 P.2d 398f 1 


Wash.2d 117—Mitchell v. Rice, 48 
P.2d 949, 183 Wash. 402—Karp v. 
Herder. 44 P.2d 808. 181 Wash. 583 
—Ga.skill V. Amadon, 38 P.2d 229, 
179 Wash. 376—Connolly v. Derby, 
9 P2d 93, 167 Wash. 286—Bell v. 
Northwest Cities Gas Co., 2 P.2d 
644, 164 Wash. 450—Pearson v. Rex 
F. Adams Co., 283 P. 194, 154 Wash. 
630—White V. Mlley, 241 P. 670, 137 
Wash. 80—^Miller v. Oregon-Wash- 
Ington R & Nav. Co.. 222 P. 476. 
128 tVash. 292—Petry v Hines. 200 
P. 1077, 117 Wash. 175—Goldsby v. 
City of Seattle. 197 P 787. 115 
Wash. 666—Hajduk v. Grays Har¬ 
bor Ry. & Light Co.. 196 P. 626, 115 
Wash 217. 

Wis—Fuller v. Ringling, 202 N.W. 
183, 186 Wis. 470. 

4 C J. p 786 note 34. 

Scope and extent of review of ruling 
on motion for Judgment notwith¬ 
standing verdict see supra ft 1465 
OToimaB of motion 

It will be presumed that a judg¬ 
ment notwithstanding the verdict fol¬ 
lows the motion upon which it is 
founded as to the grounds therefor. 
Wash—Wiser v. Northwestern Im¬ 
provement Co., 160 P. 619, 86 Wash. 
433. 

I^imitlng evidence or undisputed facts 
not to be ignored 

On appeal from a Judgment for de¬ 
fendant non obstante veredicto, the 
reviewing court must give plaintiff 
the benefit of the doubt on confiicting 
evidence, but need not ignore entirely 
limiting evidence of p aintiff’s wlt- 
ne,sses, nor undisputed physical facts 
Pa—Litwinowitch v Oriental Nav. 

(^o. 166 A. 911, 311 Pa 267. 
Unfavorable inferences depending 
solely on oral evidence to be re- 
Jected 

Pa—Connors v Dempsey, 164 A. 296, 
303 Pa. 128. 

Unattacked oonrt records mnst be 
given due weight even though they 
appear in defendant’s testimony. 

Pa—Scarle.s v. Boorse, 107 A. 838, 
264 Pa 454. 

Credible evidence In favor of verdict 
regulred 

In order to require reversal of 
judgment notwithstanding verdict, 
some substantial, credible evidence in 
support of verdict, more than a mere 
scintilla, must appear. 

5 D.—Madsen v Watertown Bottling 
Co, 69 NW2d 736, 75 S D 122— 
Meylink v. Minnehaha Co-op Oil 
Co.. 283 N.W. 161, 66 S.D. 351. 

54. S.D.—Kerr v. Staufer, 238 N.W. 

156, 69 S.D. 83. 

Tex—Harris v. Lone Star Motor Co., 
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Civ.App., 106 S.W.2d 843. error dl«- 
mlssed. 

Presumption In favor of court's ac¬ 
tion not lessened 

Statute providing that a trial Judge 
may render a Judgment notwithstand¬ 
ing the verdict if a directed verdict 
would have been proper, and that 
the Judge may disregard any special 
Jury finding that has no support In 
the evidence, does not take away or 
lessen the force of the presumption 
in favor of the right action of the 
trial court 

Tex.—Gonzales v. Alianza Hlspano- 
Americana, Civ.App., 112 S.W.2d 
802, error dismissed. 

65. Ala.—Wood v. Williams. 192 So. 
421, 238 Ala. 680—Hendon v. Mc¬ 
Coy, 133 So. 296, 222 Ala. 615— 
Carnley v. Moore, 106 So. 604, 214 
Ala. 114—Massey v. Reynolds, 104 
So. 494, 213 Ala. 178—State v. 
Donaldson. 96 So. 617, 209 Ala. 400 
—Griffin v. Handley, 96 So. 66, 209 
Ala. 263—^Jones v. Spear, 86 So. 
472, 204 Ala. 402—Cooper v. Cooper, 
78 So. 381, 201 Ala. 476—Hall v. 
First Bank of Crossville, 72 So. 171, 
196 Ala. 627—MaePherson v. Hood, 
67 So. 994, 191 Ala. 146—Jones v. 
White, 66 So. 605, 189 Ala. 622— 
Reid V. McElderry, 66 So. 7, 188 
Ala 150—Cruise Splawn I.jumbor 
Co. y. Sorrell, 61 So. 727, 165 Ala. 
259. 

Btheredge v. Tenne.ssee Valley 
Bank, 104 So. 288, 20 Ala App. 673— 
Broughton v. Broughton, 84 So 636, 
17 Ala.App. 25.5—Howze v. I’owers, 

77 So. 986, 16 Ala App. 373. 

Arlz—Haining Lumber Co. v. Oc¬ 
tavius Leon, Inc., 216 P.2d 909, 70 
Arlz. 31—Prederickson v. McIntyre, 

78 P.2d 1124, 52 Arlz. 61—Acker¬ 
man V. Southern Arizona Bank & 
Trust Co., 60 P 2d 949, 46 Ariz. 343 
—Petersen v. McEvoy, 39 P.2d 942, 
46 Ariz. 102—Arizona Land & Stock 
Co v Markus, 296 P 261, 37 Ariz. 
530—Piper v. Taylor, 162 P. 863. 
17 Arlz. 351—Gibson v Duncan, 152 
P. 850, 17 Arlz. 329—Wooster v. 
Scorae, 140 P. 819, 16 Arlz. 11. 

Ark—Beard v. Beard, 183 S W.2d 44. 
207 Ark 863—Dixon v. Bullock, 174 
S.W2d 449, 206 Ark. 192—Jesseph 
V. Leverldge, 170 S.W.2d 71. 206 
Ark. 665—Bolin v. Kelly, 169 S.W. 
2d 865. 206 Ark 639-~Chicago. Rock 
Island & Pacific Ry. Co. v. McCoy, 
166 S.W.2d 663, 204 Ark. 1117— 
Rogers v. Rogers, 168 S.W.2d 678, 
203 Ark. 706—Woodruff v. Dickin¬ 
son, 136 SW2d 667, 199 Ark. 663— 
Rutherford v St. Paul’s Episcopal 
Church of Batesville, 82 S.W.2d 
860, 190 Ark. 1178—Jamison v. 
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not appear that all the evidence is before the ap- | pellate court, it 


Henderson, 71 S.W.2d 696. 189 Ark. 
204—Wilson v. Fouke, C7 S.W.2d 
1030, 188 Ark. 811—Robeson v 

Kempner, 32 S.W.2d 616, 182 Ark 
746—^Williamson v. Mitchell Auto 
Co., 31 S.W.2d 413, 182 Ark. 296— 
Franklin County v. Smith, 11 S.W. 
2d 446, 178 Ark. 666—Brun v 

Smith, 11 S.W 2d 3. 178 Ark 1199— 
McConnell v. McCord. 287 S.W. 757, 
172 Ark, 21—Thompson v. B. W. 
Reeves & Co. 279 S.W. 1011, 170 
Ark. 409—Baldwin v. Brown, 266 
S.W. 976, 166 Ark. 1—Fetroleum 
Producers’ Ass’n v. First Nat. 
Bank. 263 S.W. 966, 166 Ark 267— 
Commercial Credit Co. v. Stanley, 
262 S.W. 318, 164 Ark. 473—Central 
Bank of Little Rock v. Down tain, 
267 S.W. 746, 162 Ark. 46—Hurley 
V. Bryan. 264 S W. 694, 160 Ark. 277 
—Satterfield v. Loupe. 264 S W. 489, 
160 Ark. 226—Myers v. Fulmer, 246 
S.W. 329, 166 Ark. 181—Toll v. Toll. 
245 S.W. 299, 156 Ark. 139—Wiegel 
V. Moreno-Burkham Const. Co, 240 
S.W. 782. 163 Ark 664—McKinney 
V. First Nat. Bank. 238 S W. 629. 
162 Ark. 403—Harmon v. Harmon, 
237 S.W 1096, 162 Ark. 129—Chaffin 
V. Lee County Nat. Bank of Marian¬ 
na. 236 S.W. 382. 161 Ark 106— 
Bramble v. College Hill Light & 
Traction Co, 232 SW. 768, 149 Ark. 
669—Coblentz & Logsdon v. L. D. 
Powell Co, 229 S.W 26. 148 Ark 
161—Plobbs V. Bolz Cooperage Co., 
224 SW. 968, 146 Ark 436—Black¬ 
ford V. Gibson. 222 SW 367, 144 
Ark. 240—Rogers v Meyers, 220 
SW. 818, 143 Ark. 490—Baxley v 
Watson. 214 S W. 67. 139 Ark. 408 
-Price V. Hartzell, 206 S.W. 829, 
135 Ark 440—Weaver-Dowdy Co v 
Brewer, 196 S W. 367, 3 29 Ark. 193 
—Sims V Loughrldge. 186 S W. 777, 
123 Ark 4.^)6—Thompson v Sharp 
County. 186 S W. 460, 123 Ark 619 
—Hicks V. Hicks. 184 S W. 416, 122 
Ark. 612—Jones v. Hoyt, 183 SW 
196, 122 Ark. 611—Phillips v. Jo- 
klscho. 174 SW. 620, 117 Ark. 221 
—Crane v. Jackson, 172 S.W. 890, 
116 Ark. 100. 

Cal.—Collins v. Bridge Inv. Co , 123 
P.2d 436, 20 C.2d 62—Miller v. 

Lantz. 71 P 2d 686, 9 C 2d 644— 
Kemp V Encmark, 230 P. 441, 194 
C 748—Wilmon v. Aros. 214 P. 962. 
191 C. 80—Harmon v. De Turk. 169 
P. G80, 176 C. 768—Dixon v. Bart¬ 
lett. 169 P. 236. 176 C. 672—Berri 
V. Rogero, 145 P. 95. 169 C. 736. 

Wilson V Miller, 36 P.2d 843, 1 
C.A 2d 614—Graham v, Ellmore, 26 
P.2d 696, 136 C A. 129—RamacciottJ 
V. Ramacciottl, 20 P.2d 961, 131 C. 
A. 191—Shafer v. Los Serranos Co., 
17 P.2d 1036. 128 C.A. 357, followed 
in Gonzales v. Same, 17 P.2d 1038. 
128 C.A. 780—Sun Lumber Co. v 
Bradflold. 10 P 2d 183, 122 CA 

391, followed in 10 P.2d 185, 122 


C.A. 783—^Wheatland v. Maloney. 
294 P. 499. 110 C.A. 288, followed 
in Wheatland v. Baker, 294 P. 601, 
110 CA. 761, and Wheatland v 
Hart. 294 P. 601, 110 C.A. 762—E. E 
McCalla Co v. Sleeper, 288 P. 146, 
105 C.A. 662—Nittler v. Continental 
Casualty Co, 271 P. 556, 94 C A 
498, rehearing denied 272 P. 309, 94 
C.A. 498—Olson v. Ranker, 269 P. 
175, 93 C.A. 124—Petray v. First 
Nat. Bank. 267 P. 711, 92 C.A 86— 
Tulare County v. City of Dlnuba, 
2G3 P. 249, 87 C A. 744—Turner v. 
Stock, 261 P 814, 79 C.A. 662— 
People V. California Protective Cor¬ 
poration. 244 P. 1089, 76 C A. 364— 
Turgeon v. Barney, 233 P. 391, 70 
C.A 432—Reid v. Kerr, 220 P. 688. 
64 C A. 117—Bates v. Hoskins, 202 
P. 679. 54 CA. 643—Ross v. Mc¬ 
Carthy, 202 P. 161, 54 C.A. 668— 
Snearly v. Hicstand. 195 P. 272, 60 
C A 393—Simons v. Porterfield, 193 
P. 172, 49 C A 296—People’s Water 
Co V Sweet. 177 P. 866. 38 C.A. 774 
—Ceremony v Drummond, 174 P. 
696, 37 C.A. 446—Hubermann v 
National Surety Co., 174 P. 79, 37 
C.A. 669—Rivera v. Cappa, 156 P 
1016, 29 C A 496. rehearing denied 
166 P. 1017, 29 CA. 496—Miller v. 
Kraus, App. 166 P 834, rehearing 
denied 165 P. 838—Mintzer v. City 
of Richmond. 150 P. 799, 27 C.A 
666—Dietz v. Scott. 149 P 776, 27 
C A. 320—Agnew v. Nelson, 148 P. 
819. 27 C A 39—Davies v Stark. 
144 P 316, 26 C.A 619—Lynip v 
Alturas School Dist of Modoc 
County. 141 P. 836, 24 C.A 426. 

Baird v. Maguire. 271 P.2d 233, 
126 C A 2d Supp. 907. 

Colo—Helni v Bank of Kremmllng, 
26 P2d 1113, 93 Colo 350. 89 A 
LU 1442—Jouflos V Pltchford, 14 
P 2d 1097, 91 Colo 284—Radovich 
V. Radovlch. 269 P. 22. 84 Colo 250 
—Gibbons v Ellis, 165 P 783, 63 
Colo. 76—Fisher v Pioneer Const 
Co, 163 P. 861, 62 Colo. 638. 

Lament v. Rf‘ynold.9, 144 P. 1131, 
26 Colo App 347. 

DC—Wedderburn v. Wedderburn, 46 
App.DC. 149—Fletcher v. Fletcher, 
43 App.D.C. 180. 

Fla —Hannah v First State Bank of 
Eustis, Fla., 196 So 806, 143 Fla. 
416—Stratton v. Andrews, 105 So. 
842, 90 Fla. 376. 

Ga —Sangster v. Toledo Mf g Co , 19 
S E 2d 723, 193 Ga 686—Federal 
Inv. Co. v. Ewing. 141 SB 65, 166 
Ga. 436. 

Willcox v. Cobb, 197 S E 617, 68 
Ga.App. 39. 

Idaho—Needham v. Needham, 200 P. 
346, 34 Idaho 193. 

Ill —People v. Illinois Merchants' 
Trust Co., 161 N.E. 234, 320 III. 
365—Rybakowicz v. Rybakowlcz, 
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will be presumed that the missing^ 

125 N.E. 370, 290 Ill. 660—Hagen 
Paper Co. v. East St. Louis Pub. 
Co., 109 N.E. 979, 269 Ill. 636. 

Berdelle v. Carpentler, 136 N E.2d 
676, 11 Ill.App.2d 174—De Salvo v. 
De Salvo, 128 NE2d 694, 7 Ill. 
App 2d 16—De Rose v. Adams, 126 
N.E 2d 282, 6 Ill.App.2d 273—Bow¬ 
ers V. Bernard, 78 N E.2d 147, 334 
Ill App. 73—Shoup V Alexander 
Motor Garage. 76 NE.2d 647, 333 
Ill.App. 46—City of Chicago v. 
Bonn. 66 N.E 2d 486. 328 Ill.App 
681—Farm Food Stores v. Gisnes- 
chl, 61 NE2d 792, 320 Ill App. 682 
—Town of Pawnee v Hagler, 44 N. 
E 2d 772, 316 Ill App. 307—Eeingen- 
burg V. Lincoln-Lanslng Drainage 
Dist., 33 N.E 2d 906. 310 Ill App. 
179—Luck, for Use of Bos v. G. W. 
Luck, Inc. 17 N E 2d 991, 297 III 
App. 646—Heineman v. Mouzakl- 
otis, 11 NE2d 220, 292 Ill App. 
640—Tibbitts-Hewitt Grocery Co v. 
Cohen, 256 Ill App. 450—Stead v. 
Craine, 256 Ill App. 445—Best v. 
Hayes, 263 Ill App. 311—Donahoe v. 
City of Chicago. 247 Ill App. 4.36— 
Weber v. Sneeringer, 247 Ill App 
294—Schussler v Fort Dearborn 
Casualty Underwriters, 230 Ill.App 
681—Thoendel v Robertson, 214 
Ill App 473—Leith v Leith. 213 
Ill.App 166—J. S. Ziegler Co v. 
Jewel Tea Co., 209 III App 228— 
Wittcman Co. v Goeke, 200 Ill App 
108—Claffy v. Farrell, 196 Ill App 
230—Hagen Paper Co v. East St. 
Louis Pub Co, 190 Ill App 681, 
affirmed 109 NE 979, 2C9 Ill. 636 
See City of Chicago v. Wahl, 210 
Ill App 106—Karulia v. Trampas, 
207 Ill App 302—King v. Bu.sh, 205 
III App 4 77—Muskegon Tool & 
Stamping Co v Allith-Prouty Co, 
205 Ill App 70—Brook v Smerling, 
204 Ill App 260—De Lohg V Ilrubv. 
203 Ill App 206—Lillis v City of 
Chie-igo, 203 Ill App 193—Denison- 
Gholson Dry Goods Co v. Inger, 
203 Ill App. 130—StefTey v. Sandif- 
fer, 202 Til App 604—Hunt v Hunt, 
201 III App 61.5—Walter v. Dlllner. 
201 Ill.App 540—Barnes v. Nation¬ 
al Live Stock Ins Co , 201 Ill App. 
12.3—In re Coyle’s Estate, 201 III. 
App. 1—Davis Milk Machinery Co. 
V. Tappen, 200 Ill App 464—In re 
Janett's Estate, 199 Ill App 13— 
Brown v John L Paraham Hat Co , 
198 Ill App, 623—Moses v. Jacob- 
sohn, 197 Ill App. 413—State Bank 
of Chicago v Chrlstcn.scn, 3 95 III 
App. 496—Scola v. Scola, 194 Ill 
App 336—Parker v. American As- 
sur. Co., 193 Ill App. 491—Herch v. 
Lazzarini, 192 Ill App. 462—Glerz. 
V. Rus, 189 Ill.App. 416—North 
Ride Sash & Door Co. v. Schuetz, 
189 Ill.App. 379 

Ind —Penn v Ducomb, 12 N.E.2d 116, 
213 Ind. 133—Thompson v. Miller„ 
107 N.E. 74. 182 Ind. 645. 
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Charters v. Miller, 140 N.B. 441, 
80 Ind.App. 244—Central Trust & 
Savings Co. v Wallace, 118 NE 
693, 66 Ind.App. 629—Aufderheide 
V. Howard, 117 N.B 212. 65 Ind. 
App. 286—Paul v. Barnbrook, 106 
N.E. 425, 58 Ind.App. 607—Harrell 
V. Neill, 106 N.E. 926, 66 Ind.App 
547. 

Iowa.—Pappas v. Stathls, 174 N.W. 
230. 

Kan.—In re Kenney, 23 P.2d 697, 
138 Kan. 29—O’Roke v. Lederbrand, 
201 P. 73, 109 Kan. 696—Hodge v. 
Bishop, 166 P. 644, 101 Kan 152 

Ky.—Thomas v. Thomas, 262 S W 2d 
38—Noel V. Noel, 223 S W.2d 93. 
310 Ky. 864—Noel v. Noel, 210 
SW.2d 137, 307 Ky. 122—Johnson 

V. Hall Hotel Co, 206 S.W.2d 490, 

306 Ky. 140—Stratton v Kentucky 
& West Virginia Gas Co, 183 SW 
2d 817, 298 Ky. 651—Common¬ 

wealth ex rcl. Love v Reynold.^, 
146 S.W2d 41, 284 Ky 809—Brew¬ 
er V. Terrill, 122 S VV 2d 749, 275 
Ky 766—Baker v. Robin.son, 116 S 
W 2d 968, 273 Ky 410—Sauerman 
Bros V Roberts, 100 S W 2d 225, 
266 Ky. 816—Herrell v Davenport’s 
Ex’x, 82 SW2d 506, 269 Ky 614— 
Sherrill v Harlan Theat(‘r Co, 75 
S W2d 775, 256 Ky. 150—Walker v 
T ail, 74 SW2d 345, 255 Ky. 336 
—Chenault v State Bank & Tru.st 
Co. 71 SW2d 1015, 254 Ky. 390 
—Patterson v Miracle, 69 S W 2d 
708, 253 Ky 347—Roberts v. Rob- 
<»rts, 67 SW2d 17, 252 Ky 315— 
Hargis v W. T. Congh'ton Co, 66 
SW2d 98. 252 Ky 102—Milner 

V Gibson, 61 S W 2d 273, 249 Kv. 
594—Bell County Board of Educa¬ 
tion v Howard, 59 S W 2d 982, 248 
Ky. 766—Corey v Niagara Eire Ins 
Co, 47 SW2d 955. 243 Ky 34— 
Lewis V. Knsh, 38 S W 2d 978, 239 
Ky. 117—Kirk v. Cassady, 288 S.W 
1045, 217 Ky 87—Elmt Nat Bank 

V Williams Food Co, 282 S W. 651, 
214 Ky 31—Clark v. Burchett. 263 
SW 746, 204 Ky. 153—Shirley v 
Graham, 266 S W. 718. 201 Kv 339 
—Richardson v Bank of Hardins- 
burg & Trust Co. 246 S W. 138, 196 
Ky 689—Bridgewater v. Continen¬ 
tal Fire Ins Co, 218 S W. 292, 187 
Ky. 43—Wolfe v. Bailey, 212 SW 
679. 184 Ky 481—Trosper Coal Co 

V R C Tway Mining Co , 209 S W 
68, 183 Ky. 354—Shanahan v Mc¬ 
Intyre. 205 SW. 386, 181 Ky 390— 
Taylor v. Townsend, 198 S W. 221, 
177 Ky. 804—Sim v. Bishop. 197 S 

W. 625, 177 Ky. 279—Common¬ 

wealth v. Schneiter, 189 SW 422, 
172 Ky. 53.S—Lowe v Taylor, 189 
S.W. 204, 172 Ky. 276—Paciflc Mut 
Life Ins. Co. v. Taylor, 179 S.W 
199, 166 Ky. 323—Smith v. Berry. 
176 S.W, 17, 164 Ky. 621—Myers v 
Saltry. 173 S W. 1138, 163 Ky. 481, 
Ann.Cas.l916E 1134, motion denied 
Meyers v. Same, 176 SW. 626, 164 
Ky. 360. 

Movar v. Crawley, 13 Ky.Op. 733 


La. — ^Maurer v, Haefner, 189 So. 579, 
192 La. 929— ^Williams v. Burnham, 
171 So. 33, 185 La. 791. 

Ryan v. Barthelmy, App., 32 So. 
2d 467—Rosata v. Call, App., 196 
So 45—Meers v. Seymour, App.. 
175 So. 431—Lyons Planning Mills 
V. Guillot, App.. 146 So. 700—De- 
voe & Raynolds Co. v. Turpin, 133 
So. 493, 16 La.App. 43—Farrar & 
Strange v. Spencer Bros, 127 So. 
410, 13 La.App 136—Hemlor v. 

Merchant, 4 La App. 193—Dennis 
V. Kyle, 1 La.App. 138. 

Me—Richardson v. Maine Loan & 
Building Ass’n, 12 A.2d 173, 136 
Me. 622. 

Md —Wilson V. Martin’s Estate. 108 
A. 797. 135 Md. 196—Wllmcr v. 
Ridgely, 102 A. 746, 131 Md. 601— 
Equitable Ice Co. v. Moore, 96 A. 
444. 127 Md. 322. 

Mass—Sokol v Nathanson, 58 NE. 
2d 126, 317 Mass. 326—Macklln v. 
Macklin, 53 N E 2d 86, 316 Mass 
451—Humphrey v. Walker, 60 N.E. 
2d 783, 314 Mass 662—Burgin v. 
I’atch, 44 N.E.2d 684, 312 Mass. 219 
—In re Commissioner of r>anks, 
144 N.E 73. 249 Mass 144—Smith 
V Smith, 109 NE 830, 222 Mass. 
102—Irving v. Shaw, 105 NE 1061, 
218 Mass 432—Potter ton v. Condit, 
105 N.E. 443, 218 Mass. 216. 

Mich—Loveland v. Bump, 165 N.W. 
855, 198 Mich 664. 

Miss—Jackson Opera House Co. v. 
Cox. 192 So. 293, 188 Miss. 237— 
Favre v Louisville & N. It Co, 
178 So 327, 180 Miss 843—Tate v. 
Colvard, 166 So 433, 174 Miss 624 
—Ucvnold.s V. Wilkinson, 81 So. 
278, 119 Miss 690. 

Mo—State ex rel Levine v. Trimble, 
8 S W 2d 927, 320 Mo. 626—State 
ex rel Hurst Automatic Switch & 
Signal Co v. Wurdeman, 274 S W. 
410, 309 Mo. 120—Sanders v. Mc- 
Clara, 208 S W. 267. 

State V. Winn, App, 191 S W.2d 
367—Rust Sash & Door Co. v. 
Bryant, App, 124 S.W.2d 544— 
Hcnncke v. Strack, App., 101 S W 
2d 743—Motor Acceptance v. Phil¬ 
lips, 5 SW.2d 681, 222 Mo App 389 
—La Rue v Bloch, App., 255 S.W. 
321—Thompson v Stearns, 234 
SW. 1059, 208 Mo App. 338—City 
of Weston v. Bank of Greene Coun¬ 
ty. App., 192 S W 126. 

Mont —Bond I..umber Co. v. Timmons, 
267 P 802, 82 Mont 497—Bohon v 
Bitter Root Sales Co, 266 P. 646, 82 
Mont. 260—l>avenport v. Daven¬ 
port, 222 P. 422. 69 Mont. 406. 

Neb—In re Jurgonsmeier’s Estate, 5 
NW2d 233, 142 Neb 188—Kelley 
v Judson, 178 N.W 208, 104 Neb 
659—Tyrrell v. Kelley, 178 N W. 
206, 104 Neb 656—Prairie Life Ins 
Co v Schumann, 177 N.W. 168, 104 
Neb. 363. 

Nev —PhllllpB V. Snowden Placer Co , 
160 r. 786, 40 Nov. 66. 

N.J.—Electro!, Inc. v. Beatty, Marsh 
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ft Moyer, 188 A. 174. 119 N.J.IDa. 
470. 

Pyramid Petroleum Products Co. 
v Abraham, 142 A. 766, 6 N.J.Mlsc. 
811. 

N.M.—Tharp v. City of Clovis, 279 
P. 69, 34 NM. 161—Fairchild v. 
Cloudcroft Lumber ft Land Co., 202 
P. 3 25, 27 N.M. 362—First Nat. 
Bank v. Staley, 195 P. 614, 26 N.M. 
650. 

N.Y.—Kamman v Knmman, 162 N.T. 
S. 679. 167 App.Div. 428. 

N C.—Sanders v. Sunders, 83 S.B. 489, 
167 NC 317. 

N.D—Stubbins Hotel Co. v. Beiss- 
barth, 174 NW. 217, 43 N D. 191— 
State V. Rose. 170 NW. 879, 41 N. 
D. 261. 

Ohio—Pure Oil Co. v. Kindall, 166 
NE 119, 116 Ohio St. 188—Butter- 
Ick Pub. Co v Smith, 146 N E. 898, 
112 Ohio St 73—Makranezy v. Gel- 
fand, 142 N E. 688, 109 Ohio St. 
325. 

In re Matthews* Estate, App., 101 
NE2d 303—Lungaid v Bertram, 
88 NE2d 308, 86 Ohio App. 392— 
Farrand v State Medical Bd , App . 
68 N E 2d 336—Crum v. Crum, 30 
N.E 2d 448, 66 Ohio App. 431. 

Okl —Welfare Federation Act Com¬ 
mittee of 1000 V. Richardson, 281 
P.2d 428—Baltimore Am Ins Co. 
V. Hoover, 240 P.2d 744, 205 Ok' 
697—McDonald v. Hodge, 108 P 2d 
538. 188 Ukl 319—Uaymer v. First 
Nat Bank, 87 P 2d 1097, 184 Okl 
392—City of Yale v, Davenport, 51 
P.2d 365, 175 Okl 629—Iloifmeyer 
v. Partridge, 249 P. 401, 119 Okl. 
216—Border v. Dearm on, 161 P 
1183, 61 Okl. 405—Wa.shlngton 

County Alistract (^o. v. Harris, 149 
P. 1075, 48 Okl. 577 

Or—In re Downle’s Estate, 151 P 2d 
730, 175 Or. 153—Dennis v City 
of McMinnville. 269 1*. 221, 128 Or. 
101—Scandinavian-Amcrican Bank 
V. Wentworth I-.umber Co., 199 1*. 
624, 101 Or 151—Tyler v Bier, 

172 P 112, 88 Or. 430—Columbia 
Realty Inv Co v Alameda Land 
Co., 168 P. 64, 87 Or 277, rehearing 
denied 168 I'. 440, 87 Or 277. 

Pa —Franklin Trust Co. v. Frunkl n 
Valveloss Engine' Co., 163 A. 616, 
309 Pa 186—Hurley v. Edward E 
Rieek Co, 100 A 510. 256 Pa. 97— 
Maurer v. Rogers, 95 A. 693, 250 
Pa 447 

Tenn—Hall v. Hall, 241 SW.2d 919, 
193 Term. 74—earmark v Fidelity- 
Bankers Tiu.st Co, 177 SW.2d 361, 
180 Tenn 571—State v Mavo, 8 
SW2d 477. 157 Tenn. 339—Water- 
house v Sterchi Bros Furniture 
Co. 201 S.W. 150, 139 Tenn. 117— 
Minton v Wllkerson, 182 S.W. 238, 
133 Tenn 484. 

Lawson v. Cooper, 263 S.W.2d 
763, 37 Tenn App. 830—Fletcher v. 
Russell, 177 S W.2d 854, 27 Tenn. 
App 44—Crowder v. Hayse, 9 Tenn. 
App. 56—Easterly v. Haun, 4 Tenn. 
App 642. 
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Taylor v. Taylor, $ Tenn.Clv. 
App. 268. 

Tex.—Commercial Credit Corp. v. 
Smith, 187 S.W.2d 863, 143 Tex. 612 
—Hursey v. Thompson, 174 S.W.2d 
317, 141 Tex. BlS—Taylor v. Cata- 
lon, 166 S.W.2d 102, 140 Tex. 38— 
Smith V. Higginbotham, 168 S.W.2d 
481, 138 Tex. 227—Dunaway v. 

Blaster, 129 S.W.2d 286, 133 Tex. 
309—Anchor v. Wichita County 
Water Imp. Diet. No. 2, 103 S.W.2d 
185, 129 Tex. 386, 112 A.L.R. 70. 

Diversified Fruit Farms v. John¬ 
son, Com.App., 58 S.W.2d 73—Don¬ 
ald V. Phillips, Com.App., 13 S.W. 
2d 74—^Wedgeworth v. Smith, Com. 
App., 213 S.W. 254. 

Baker v. Rutherford, Civ.App., 
293 S W.2d 669, error refused no 
reversible error—^Jay v. United Fi¬ 
delity Life Ins. Co., Civ.App., 285 
S.W. 2d 957, error refused no re¬ 
versible error—Gill v. Willis, Civ. 
App.. 282 S.W.2d 88—North Penn 
Glass & Mirror Co. v. Powell, Civ. 
App., 268 S.W.2d 477—Peyton v. 
Elliott, Civ.App, 262 S W.2d 126— 
McDaniel v. McDaniel, Civ.App., 269 
S W.2d 633—Nichols v. Massey, Civ. 
App., 258 S.W.2d 96—Ross v. York, 
Civ.App., 233 S.W.2d 347, error dis¬ 
missed—Pridgen v. Bubella, Civ. 
App. 229 S.W 2d 664, error re¬ 
fused, certiorari denied 72 S.Ct. 
371, 342 U.S. 929, 96 L Ed. C92, re¬ 
hearing denied 72 S Ct. 664, 342 

U. S. 960, 96 L.Ed 706—Lindsey v. 
Williams, Civ.App., 228 SW.2d 243 
—Chalmers v. Kimbrough, Civ. 
App, 227 SW.2d 616—Doherty v. 
Hays, Civ.App., 225 S.W.2d 1021— 
Oholson V. Wilmoth, Civ.App., 225 
S.W.2d 605, error refused no re¬ 
versible error—American Republics 
Corp. V. Houston Oil Co. of Tex., 
Civ.App., 198 S.W.2d 966, error re¬ 
fused no reversible error—Blair v. 
Archer County, Civ App., 192 SW. 
2d 673, reversed on other grounds 
Sup.. 196 S.W.2d 348—Horwitz v. 
Finkelstein, App., 189 S.W.2d 896, 
refused for want of merit—Foley 

V. Currie, Civ App., 189 SW.2d 349 
—Cocke v. Naumann, Civ.App, 188 
SW.2d 781, refused for want of 
merit—Sherman v. Stein, Civ App , 
173 S.W. 2d 732, error refused— 
Brainerd v. First Nat. Bank, Civ 
App., 169 S.W.2d 802, modilied on 
other grounds 174 S.W.2d 963, 141 
Tex. 658—Durden v. Groce, Civ. 
App., 169 S.W.2d 941—Kitchen v 
Commercial Credit Co., Civ App, 
168 S.W.2d 695—Redwine V. Rogers, 
Civ.App., 157 S.W.2d 163, error re¬ 
fused—Taylor v. Catalon, Civ.App, 
165 S.W.2d 965, reversed on other 
grounds 166 S.W.2d 102, 140 Tex. 
38—Texas Acceptance Corp. v 
Simpson, Civ.App, 164 S.W.2d 281 
—Gist V. Tsesmelis, Civ.App, 163 
S.W. 2d 277, error refused—O’Flel 
v. First Nat. Bank of Beaumont, 
Civ.App., 162 S.W.2d 475, error dis¬ 
missed, Judgment correct—Clark v. 


Pecos County State Bank, Civ.App., 
147 S.W.2d 917—Lamb v. Isley, Civ. 
App., 143 S.W.2d 302, error refused 
—Schulze V. Light, Civ.App., 143 S. 

W.2d 200—Ford v. State ex rel. 
Schultz, Clv.App., 138 S.W.2d 1106 
—Clare v. Clare, Civ.App., 138 S. 
W.2d 220—Johnson v. Henderson, 
Civ.App., 132 S.W.2d 468—Galley v. 
Hedrick, Civ.App., 127 S.W.2d 978 
—Landers v. Jordan, Civ.App., 126 
S.W.2d 677—Lewis v. Lewis, Civ. 
App., 126 S.W.2d 376, error refused 
—Artex Refining Co. v. Pollard & 
Lawrence, Civ.App., 124 S.W.2d 946 
—Blanton v. Garrett, Civ.App., 124 
S.W.2d 451, certified questions an¬ 
swered 129 S.W.2d 623, 133 Tex. 
399—Reed v. Scoggins. Civ.App., 
123 S.W.2d 467, error dismissed— 
Preibisch v. Lay, Civ.App., 122 S. 
W.2d 670—Bledsoe v. Colbert, Civ. 
App., 120 S.W.2d 909—Dunaway v. 
Easter. Civ.App., 119 S.W.2d 421, re¬ 
versed on other grounds 129 S W.2d 
286, 133 Tex. 309—^Zachary v. Home 
Owners Loan Corp., Civ App., 117 
S.W.2d 153, error dismissed—Scott 

V. Scott. Civ.App., 116 S W.2d 1163 
—Cosey V. Supreme Camp of Amer¬ 
ican Woodmen, Civ.App., 103 S.W. 
2d 1076, error dismissed—Hager v. 
McCaskill, Civ.App., 98 S.W.2d 367 
—Jackson v. Cloer, Civ.App, 98 S. 

W. 2d 368—Baldwin v. Motor Inv. 
Co., Civ.App., 89 S.W.2d 1076— 
Westerly Supply Corp. v. State, 
Civ.App., 89 S.W.2d 244—McCurley 
V. Texas Indemnity Ins Co., Civ. 
App., 62 S.W.2d 992—U. S. v. Rose, 
Clv.App., 67 S.W.2d 350—Campbell 
V. Knox, Civ.App, 62 S.W.2d SOS- 
State V. Farmers’ Lumber Co., Civ. 
App., 48 S.W.2d 364—Jones v. Clem¬ 
ents. Civ.App, 41 S.W 2d lOGD 
—Emergency Clinic and Hospital 
V. Continental Inv. Co, Civ.App, 
41 S.W.2d 640—Bradley v. Jones, 
Civ.App, 38 S.W.2d 877—Horns¬ 
by V. Rude, Civ App, 33 S.W 2d 
487—Miles v. Devan<'V, Civ App , 
27 S.W.2d 1109—Continental Mut. 
Fire Ins. Co. v Wulles, Civ App, 
20 SW.2d 406—State V. Stickle, 
Civ.App, 11 SW2d 837—Baro- 
nlan v. Sealy Oil Mill & Mfg Co, 
Civ App, 9 SW.2d 292—Weslaco 
Independent School Dlst. v. Pitts¬ 
burgh Plate Glass Co., Civ.App, 
7 S.W.2d 911—Gerneth v. Galbraith- 
Foxworth Lumber Co., Civ.App., 6 
S.W.2d 216—Wilson v. Auer, Civ. 
App, 6 S.W.2d 160—Chandler v 
Harrison, Clv.App., 4 S.W.2d 604 
—Robinson v. Roquemore, Civ. 
App, 2 SW.2d 873—Hagan v. 
White, Clv.App., 1 S W.2d 661 
—Patton v. First Nat. Bank, Civ. 
App., 1 S.W.2d 601—Wells v. Stone- 
rock, Clv.App., 1 S.W.2d 426, re¬ 
versed on other grounds, Com.App., 
12 S.W.2d 96—Riggs v. Gallett, Civ 
App., 300 S.W. 185—Jamall v. C. B 
Cato & Co., Civ.App, 300 S.W. 114 
— Day V. Gulf, C & S. F. Ry. Co., 
Civ.App., 297 S W. 601—Chancey 
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T. Dayton-Goose Creek Ry. Co., dr. 
App., 287 S.W. 129—Bray v. Peters, 
Clv.App., 283 S.W. 691—McDonald 

V. Turner, Civ.App., 269 S.W. 496— 
Sayres v. Moss, Civ.App., 266 S. 

W. 813—Roddy V. Allen, Clv.App., 

266 S.W. 563—Mathis v. Overland 
Automobile Co. of Dallas, Civ.App., 
266 S.W. 1069—Sovereign Camp, 
W. O. W., V. Jackson. Clv.App., 264 
S.W. 289—^Powell v. Tolbert, Civ. 
App., 264 S.W. 166—People’s Guar* 
anty State Bank v. Hill, Clv.App., 
266 S.W. 683—Bennett v. Rose Mfg. 
Co., Clv.App., 266 S.W. 308—Kelton 
V. Jones, Civ App., 263 S.W. 868— 
Southern Surety Co. v, Petrolia 
Land Co., Civ.App., 262 S.W. 204— 
Swift & Co. V. J. B. Jeffrey & Son, 
Civ.App., 260 S.W. 791—Galloway 
V. Morris & Co., Clv.App., 249 S.W. 
284—Morris v. Hall, Clv.App., 248- 
S.W. 1100—Smith v. Boney, Civ. 
App., 246 S.W. 479—Industrial 
Transp. Co. v. White, Clv.App., 240- 
S.W. 1054—Landrum v. Turney, 
Civ.App., 239 S.W. 366, dismissed 
for want of jurisdiction—Leath v. 
Leath, Civ.App., 233 S.W. 351, dis¬ 
missed for want of Jurisdiction— 
Fred Miller Brewing (^o v. Coon- 
rod, Civ.App, 230 SAV. 1099, er¬ 
ror refused—Swancy v. Finch, Civ. 
App., 226 S.W. 422, dlsmls.sed for 
want of Jurisdiction—Daugherty 
v. Manning, Civ.App, 221 S.W. 

983, dismissed on motion—Woytek 
V. King, Civ App., 218 S.W. 1081— 
Scaling v. ColJms, Civ App, 214 
S.W. 624—Johnston v. Cobb & 
Gregory, Civ App , 213 S W. 354— 
Thompson v Russell. Civ App , 211 
S.W. 640—Mahan v. Kyle, Civ App , 
211 S.W. 302—Schlag v. Johnson, 
Clv.App, 208 SW. 3C9—Nease v. 
Broadwater Mercantile Co., Civ. 
App , 206 S.W. 692—Hardy Buggy 
Co. V. PJnekard & Sanders, Civ App, 
204 S.W. 354, dismissed for want 
of Jurisdiction—Bailey v. Burkltt, 
Clv.App, 201 SW. 725—Lutcher v. 
Fuller, Clv.App , 200 S W. 653, error 
refused—Clark & Dolce Lumber Co. 

V. Commercial Nat Bank of Jeffer¬ 
son, Civ.App, 200 S W. 197, error 
refused—Frick v. Gibbings, Civ. 
App., 197 S.W. 330—Buckholts State 
Bank v. Harris, Civ App., 194 S.W. 
961—Richards v. Hartley, Civ App., 
194 S.W. 478—Davson v George, 
Civ App , 193 S W. 495—Webster v. 
International & G N. Ry. Co., Civ. 
App., 193 S.W. 179, error refused— 
Borton v. Borton, Civ.App., 190 S. 

W. 192, error refused—Joachim v. 
Hamilton, Clv.App., 186 S W. 261, 
dismissed for want of Jurisdiction 
—Bonougli V. Brown, Clv.App., 
185 S.W. 47, error granted—Mis¬ 
souri. K. & T. Ry. Co. of Texas v. 
Ellas, Civ.App., 184 S.W. 312— 
Ahlrep v. James A. Dick Co., Civ. 
App., 181 S.W. 269—Wedgworth v. 
Smith, Clv.App., 178 S.W. 641, af¬ 
firmed, Com App , 213 S.W. 264— 
Bastrop A Austin Bayou XUoa 
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evidence, together with that in the record, is suffi- I cient to support the judgment.®* Even where the 


Growers’ Aea’n v. Cochran. Civ. 
App.. 171 S.W. 294—August V. 
Gamer Co., Civ.App, 166 S.W. 1197. 
Utah.—Centennial Mill Co. v. Mar- 
tlnov, 28 P.2<i 602. 83 Utah 391— 
Burton v. Upper Blue Bench Irr. 
Diet., 18 P.2d 291, 81 Utah 352— 
Mountain States Supply Co. v. 
Nuttall-Allen Co., 226 P. 811, 63 
Utah 384—Morgran v. Child, Cole & 
Co., 213 P. 177, 61 Utah 448— 
Taylor v. Paloma Gold & Silver 
Mining Co., 171 P. 147, 51 Utah 
BOO—Headlund v Daniels, 167 P. 
1170, 50 Utah 381—Cain v. Stew¬ 
art, 167 P. 265, 50 Utah 251 
Vt.—Cutler Co v. Barber, 108 A. 400, 
93 Vt. 468—St. Albans Granite Co. 
V. Elwell & Co., 92 A. 974, 88 Vt. 
479. 

Wash.—Black v. Porter, 198 P.2d 670, 
31 Wash.2d 664—Parr v. Randle 
Lumber Co., 189 P 2d 487, 29 Wash. 
2d 485—Flnnemore v Alaska S. S 
Co., 124 P.2d 956, 13 Wash 2d 276— 
Bennett v. McKellips, 111 P.2d 558, 
8 Wash.2d 176—Dodson v. Econo¬ 
my Equipment Co., 62 P.2d 708, 188 
Wash. 340—In re Peterson’s Estate, 
45 P.2d 45, 182 Wash 29—Du Pont 
Cellophane Co. v. Kinney, 42 P,2d 
441, 181 Wash. 140—Bannister v 
Cavanaugh, 27 P 2d 695, 175 Wash 
451—Olson V. Hoar, 26 P 2d 86, 174 
Wash. 696—La Vergne v. Way- 
mlere, 4 P.2d 1105, 165 Wash 249— 
In re Rotter’s Estate, 268 P 866, 
148 Wash. 285—^Whitney Chevrolet 
Co V. Hatch, 263 P 602, 146 Wash. 
440—Eshbaugh v Adams, 244 P. 
397, 188 Wash 113—Gay v Han¬ 
sen, 226 P. 271. 130 Wash 107-01- 
Iphant V. Gilham, 221 P 298, 127 
Wash. 636—Gregg v Gregg, 200 P. 
1084, 117 Wash. 164—Smith v. De¬ 
ment Bros, (’’o, 170 P. 555, 100 
Wash 139—Cook v Washington- 
Oregon Corporation, 146 P. 156, 84 
Wash 68, remittitur corrected, 149 
P. 325, 84 Wash 68 

Wis —Joachim v. Madison Dental 
Clinic, 257 N.W. 143, 216 Wls. 261. 
Wyo.—Robinson v. Gallagher Trans¬ 
fer & Storage Co, 125 P.2d 157, 
58 Wyo 69—Royal Ins. Co. v O. L. 
Walker Lumber Co, 148 P. 340, 23 
Wyo. 264. 

4 C.J. p 786 note 35. 

Doonments belonging to flies of court 

Notwithstanding a statute provid¬ 
ing that documents belonging to the 
flies of a court of the parish may 
be offered in evidence without a copy 
being made, where the deed or act 
of sale relied on by plaintiff in a par¬ 
tition suit was not a document form¬ 
ing a part of the flies or records of 
the court, and the transcript did not 
show proof thereof, no presumption 
could be indulged that the Judgment 
was rendered on sufficient evidence 
La. —Chenault v, Howard, 92 So. 687, 
151 La. 991. 


No presumptioa allowed 

(1) Where the court, by overruling 
the demurrer to a complaint, stating 
no cause of action, held that cause 
of action was stated, it cannot be 
presumed that a cause of action was 
proved and the complaint amended 
to conform to the proof, although 
there is no bill of exceptions. 

Ark.—Missouri Pac. R. Co. v. Brewer, 
Story Bros. & Lawson, 241 S.W. 
864, 164 Ark. 96. 

(2) The appellate court cannot in¬ 
dulge a presumption in favor of a 
Judgment, directly attacked as not 
supported by the evidence, where the 
statement of facts on appeal from 
the Judgment vacating it does not 
disclose its contents. 

Tex.—First State Bank of Loraine 
V. Jackson, Clv.App., 13 SW.2d 979. 

(3) On appeal from order over¬ 
ruling plea of privilege, where trial 
court’s order was found not to be 
supported by its findings of fact and 
appellee had excepted to such fact 
findings, appellate court would not 
affirm Judgment, on ground that in 
absence of statement of facts It 
should be presumed that evidence 
supported Judgment, but would re¬ 
mand cause to trial court for further 
hearing on venue facts required to 
be proved by preponderance of evi¬ 
dence. 

Tex.—Texas Emp Ins Ass’n v. Cam¬ 
pion, Civ App., 236 S.W.2d 193. 

The record should show the evl- 
deuce on which the decree for dower 
was founded, and, where no evidence 
is shown, the court will presume that 
a decree refusing to assign dower 
was erroneous where the answer to 
the petition admits the right. 

Ill —Osborne v. Horlne, 17 Ill. 92. 

Where a bill of redemption is sus¬ 
tained, it will be presumed on appeal, 
where the evidence is not incorporat¬ 
ed in the record, that the facts ex¬ 
cusing tender were proved or waived. 
Me—Barton v. Conley, 112 A, 670, 
119 Me. 681. 

Notice 

Where notice was not given to 
court reporter within ten days from 
adjournment of term of court at 
which decree appealed from was ren¬ 
dered, to transcribe stenographic 
notes of testimony at the trial, the 
evidence was assumed to be sufficient 
to support final decree confirming and 
quieting title. 

Miss—Gandy v. Kirkland, 80 So.2d 
767, 224 Miss. 608. 

66. Ala—^Williams v. Clark, 82 So 
2d 295, 263 Ala. 228—Grand Lodge, 
Knights of Pythias of Ala v. Her- 
mione Lodge No. 16, Knights of 
Pythias of Decatur, 64 So.2d 406, 
268 Ala. 641—Wood v. Williams, 
192 So. 421, 238 Ala. 580—Stephens 
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V. Walker, 117 So. 22, 217 Ala. 
466. 

Northwestern Rug Mfg. Co. v. 
Russellville Furniture & Mercan¬ 
tile Co., 116 So. 314, 22 Ala.App. 
404. 

Arlz.—Patterson v. Patterson, 163 P. 
2d 860, 63 Ariz. 499—Border Gyp¬ 
sum & Construction Co. v. House, 
132 P.2d 435, 60 Arlz 122—In re- 
Stark’s Estate. 82 P.2d 894. 62 

Arlz. 416—Hulsebus v. McConnell, 
51 P.2d 259, 46 Ariz. 371. 

Ark—Security State Fire Ins. Co. v. 
Harris. 251 S W.2d 115, 220 Ark. 
900—Oliver v. Martin, 195 S.W.2d 
338, 210 Ark 271—Haralson v. Ed- 
len, 184 SW.2d 909, 208 Ark. 61— 
Jesseph v. Loveridge, 170 SW.2d 
71. 205 Ark. 665—Woodruff v. Dick¬ 
inson. 135 SW.2d 667, 199 Ark. 663 
—Security Bank & Trust Co. v. 
Krantz, 90 SW.2d 760, 192 Ark. 
1178—Preas v. Proas, 67 S.W.2d 
1013, 188 Ark. 854—Staley v. Tay¬ 
lor. 65 SW2d 23. 187 Ark 1163— 
Allen V. Wasson, 60 S W.2d 179, 
187 Ark. 1161—Allison v. Cooper, 
50 SW.2d 767, 186 Ark 1196—Clai- 
bourne v. Smith Rice Mill Co., 25 
S.W.2d 1050, 181 Ark. 279—Smith 
V Beard, 21 S W 2d 338. 180 Ark. 
1141—Dumas v Crowder, 10 SW. 
2d 43, 178 Ark. 143—Kelly v. 

Crump, 285 S.W. 378, 171 Ark. 1183 
—Baldwin v. Brown, 265 S W. 976, 
166 Ark. 1—Loy v Stone, 191 S.W. 
919. 127 Ark 147—I-ondon v. Mc- 
Gehce, 191 S.W. 10, 126 Aik. 469. 
Cal.—Uyekman v. Pox Film Corpora¬ 
tion, 205 P. 431, 188 C. 271 

Ponu-rantz v. Brjan Motors, 206 
P.2d 440, 92 C.A2d 114—Burns v. 
Brown, 173 P 2d 716, 76 C A 2d 639 
—Lanfried v Bosworth, 114 P.2d 
406, 45 CA.2d 408—Fishback v. J. 
C Porkner Fig Garden.^, 30 P.2d 
586, 137 CA. 200—Charles H. Du- 
ell, Inc., V. Metro-Goldwyn-Mayer 
Corporation, 17 P.2d 781, 128 C.A. 
376—Runyon v. City of Los Ange¬ 
les. 180 P. 837, 40 CA 393. 

Chaffin V. Wallace Finance Co., 
289 P.2d 313. 136 C A 2d Supp. 928. 
Ill —Kaplan v. Stem, 160 I'i E. 552, 
329 Ill. 253 

Schus.sler v. Fort Dearborn Cas¬ 
ualty Underwriter.^, 230 Ill App 
581—Mohlman v Business Men’s 
Accident Ass’n of America, 201 111. 
App 333 See Barnes v. National 
Live Stock Ins Co, 2(H Ill y^pp. 
123—In re Coyle’s Estate, 201 Ill. 
App. 1. 

Ky.—Harris v. Dennis, 248 S.W.2d 
420—City of Jackson v. Terry, 194 
SW2d 77, 302 Ky. 132—Noe v. 
Noe, 168 S.W.2d 406, 289 Ky. 166— 
Commonwealth ex rel. Love v. 
Reynolds, 146 SW.2d 41, 284 Ky. 
809—Fannin’s Ex’r v Haney, 14(> 
S.W.2d 630, 283 Ky. 68—Combs v. 
Risner, 139 S.W.2d 375, 282 Ky. 688 
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evidence is in the record but cannot be reviewed 
on account of the absence of exceptions to the find¬ 
ings of fact, the decree will be presumed to be sup¬ 
ported by the evidence.®'^ 

Where, however, the record purports to contain 
all the evidence, there is no presumption that there 
was other testimony to sustain the judgment and 
where the record shows affirmatively what evidence 
is omitted, the presumption that the judgment is 
supported by the omitted evidence will be indulged 
only as to the issue on which such evidence bcars,^® 
and generally the court will not assume that evidence 
was adduced beyond the scope of the issues set up 
in the pleadings.®® So, it is held that the presump¬ 
tion that the evidence sustains the judgment can¬ 


not be indulged where the evidence omitted is docu¬ 
mentary and does not affect the issues,®^ where a 
judgment for plaintiff shows on its face that it is 
not authorized by the petition but is directly contra¬ 
dictory thereof,®i-® where pleadings have been de¬ 
murred out of the case,®2 where the evidence was 
not heard personally by the trial judge,®^ where the 
judgment specifically recites the testimony on which 
the case was heard,®^ where there was no conflict 
of testimony,®4-5 where no errors were assigned to 
the exclusion of evidence,®® where the evidence is 
shown by its nature to be insufficient,®® or where the 
judgment was entered on documentary evidence 
alone;®®-® and it is also held that, where an unam¬ 
biguous written instrument sustains the claim of the 


—^Walters v. Jenkins* Adm’r, 130 
SW.2d 43. 279 Ky. 144—Louisville 
& N. R. Co. v. Garrard, 72 S.W.2d 
1024, 255 Ky. 127—McCown v. Shel¬ 
by Supply Co., 64 S.W2d 497, 251 
Ky 164—Sebree v. Henderson, 26C 
S.W. 53. 205 Ky. 524—Spitzelberger 
V. South Covington & C. St. Ry 
Co., 226 S.W. 237. 189 Ky. 493— 
Bryant v. Stephens, 194 S.W. 327, 
175 Ky. 307. 

La—Iliriart v Hardy, App., 152 So 
333—Howe Scale Co. v. Poupart, 
App.. 145 So. 36. 

Md.—Harrison v. Rldgely, 125 A. 47, 
144 Md. 134. 

Maas.—Abel off v. Peacard, 171 N.E. 
14, 272 Mass. 66. 

Miss —Berry v. Dampier, 95 So 744, 
131 Miss. 893—1 B Rowell & Co 
V. Sandlfcr, 91 So. 899, 129 Miss. 
167. 

Mo.—City of Springfield, for Use and 
Bonoflt of Horton v. Koch, App., 
72 S.W.2d 191—Euler v. State 
Highway Commission, 55 S.W 2d 
719, 227 Mo.App. 756, reinstate¬ 

ment of appeal denied State ex rel 
State Highway Commission of Mis¬ 
souri V. Shain, 62 S.W.2d 711, 333 
Mo 235. 

N.Y.—C. P. Booth Co. V. Adams Ex¬ 
press Co., 186 NY.S. 469, 196 App 
Div. 37. 

Ohio —Weaver v. Weaver, App., 3b N 
E.2d 173. 

Tenn.—Stockstill v. Life & Casualty 
Ins. Co,, 66 S.W.2d 243, 16 Tenn. 
App. 538. 

Buchanan & Co. v. Madison Bank 
& Tr. Co., 7 Tenn.App. 373. 

Tex.—Davis Motors, Dodge & Ply¬ 
mouth Co V. Avett, Clv.App, 294 
SW2d 882—Rosier v. Othen, Civ 
App., 221 S.W.2d 694, affirmed 226 
S.W.2d 622, 148 Tex. 485—Sparks 

V. Summers, Clv.App., 289 S.W. 714 
—^Hlcks v. Hunter, Clv.App., 183 S. 

W. 792, error refused. 

Wash. — ^In re Jordan’s Estate, 18 P. 
2d 866, 171 Wash. 624—Clifford v 
Callarman, 289 P. 1013, 157 Wash. 


646—Magee v. Risley, 143 P. 1088, 
82 Wash 178. 

4 C J. p 787 note 36. 

Illegality of oertalA evidence Imma¬ 
terial 

A decree of the trial court, sus¬ 
tained by some evidence, will be up¬ 
held on appeal, regardless of the il¬ 
legality of certain testimony, since 
It will be presumed that the trial 
court followed the statute declaring 
that the court shall consider only 
legal evidence. 

Ala—Copeland v. Warren, 107 So 
94, 214 Ala. 150. 

Statutes barring snob presumption 

Where statutes and rules of court 
exist to such effect, it cannot be pre¬ 
sumed, in an action at law that evi¬ 
dence omitted from an abstract, fair¬ 
ly prepared, was sufficient to support 
♦he Judgment. 

Mo —Thornsberry v. St. Louis & S 
P. Ry. Co. 178 S.W. 197. 

Where the record affirmatively 
shows that no evidence was taken by 
the trial court but that the question 
was considered as one of law on the 
face of the pleadings, the rule that 
unless the entire evidence presented 
below Is before »the appellate court it 
will not consider the assignment that 
the evidence is insufficient to sustain 
the judgment does not apply. 

Arlz—White v. Davidson, 46 P.2d 
1073, 46 Arlz. 1. 

57. Wash —Harblcan v. Chamberlin, 
144 P 717, 82 Wash. 566. 

58. Ala—McDermott v. Halliburton, 
123 So. 207, 219 Ala. 669 

Ill—H A Hlllmer Co. v. Behr, 196 
Ill App 363. 

Ky.—Maynard v. Ratliff, 179 S.W.2d 
200, 297 Ky. 127. 

La—Grosjean v. Wallace Johnson 
Motor Co, App, 171 So. 184. 

4 C.J. p 787 note 38. 

59. Ark.—North State P. Ins. Co. v. 
Dillard, 116 S.W. 154, 88 Ark. 473. 

60. Ala—McDermott v. Halliburton, 
123 So. 207, 219 Ala. 669. 
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Ark—Davis v McCandless, 198 S.W. 
132, 130 Ark. 638. 

61. Ark —St. Louis, etc., R. Co. v. 
Townes, 124 S.W. 1036, 93 Ark. 430, 
26 L R.A ,N.S , 762. 

61.5 Tex—Taylor v. Catalon, 166 S 
W.2d 102, 140 Tex 38. 

62. Ky—Anglin v. Powell, 82 S W 
2d 54. 235 Ky. 705. 

63. Ala —Pederal Land Bank of 
New Orleans, La., v. Sutton, 28 So 
2d 653, 248 Ala. 629—May v Hill¬ 
man. 187 So. 864, 237 Ala. 641— 
Jones V Stollenwerck, 119 So. 844, 
218 Ala. 637. 

No presumption that trial court 
heard evidence 

Where decree did not recite that 
trial court heard evidence, the ap- 
p«*llate court on appeal could not 
preaumo that the trial court did hear 
evidence. 

Ill—O'Rourke v O'Rourke, 122 NE 
2d 829, 3 Ill App 2d 464. 

64L Ark—McClintock v Tjankford, 
224 S.W. 488, 146 Ark 264. 

64.5 Ala—Hamilton v. James, 166 
So. 426, 231 Ala 668. 

Judgment sustaining plea of privi¬ 
lege 

Inferences most favorable to Judg¬ 
ment, which evidence would reason¬ 
ably bear, would not bo indulged in 
support of Judgment sustaining de¬ 
fendant’s plea of privilege, where de¬ 
fendant offered no rebutting evidence 
at hearing on his plea 
Tex—Parley v. Nix, Clv.App., 199 S. 
W2d 670 

65. Ill.—Kaplan v. Stein, 160 N.E. 
552, 329 Ill. 253. 

66 . Cal —American Nat. Bank of 
San Pranclsco v. Donnellan, 148 P. 
188, 170 C. 9, AnnCas.l917C 744. 

La.—Pfeifer v. Bacharach, 121 So. 
196, 10 La.App. 30. 

Tex.—Potter v. Mobley, Civ.App., 194 
SW. 205. 

4 C.J. p 787 note 41. 

68.5 Colo—Stephenson v. Stephen¬ 
son. 299 P.2d 1095. 
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defeated party, it cannot be presumed that parol evi¬ 
dence justified the judgment.®'^ 

Furthermore, the court will not, in support of the 
decree or judgment, make an unwarranted assump¬ 
tion of the existence of facts. Accordingly, it will 
not be presumed in support of a decree that a 
decedent died without debts,®® or that a deed was 
reformed under circumstances not justifying refor¬ 
mation.®® The presumption that facts necessary to 
sustain the judgment were established by the evi¬ 
dence will not be applied where the findings are 
complete and negative the existence of an essential 
fact.*^® Where an appeal is predicated on a record 
that challenges the judgment, presumptions in favor 
of the judgment are of no avail ;70-5 and a judg¬ 
ment entered on evidence known only to the trial 
judge carries no presumption of correctness.'^® i® 
Where no statement of facts is present, but the trial 
court filed full findings of fact, the reviewing court 
cannot presume the existence of any other facts to 
support the correctness of the judgment.*^^ 

In some jurisdictions it is the rule in chancery cas¬ 
es, that no presumption can be indulged that a fact 
necessary to sustain the decree was proved, where 


the evidence is not preserved and there is no suflS- 
cient finding of facts in the decree.^® 

A judgment for a party is not supported by the 
statutory rule of construction that the language of 
a contract should be interpreted more strongly 
against the party who caused the uncertainty to 
exist, where evidence is without conflict that the 
ambiguous language was suggested by the party in 
whose favor the judgment was rendered. 

Where findings are waived, the presumption ex¬ 
ists that every fact essential to support the judg¬ 
ment was proved and found by the court,*^® and in 
such case it must be presumed that the judgment 
was not based on a theory which the evidence did 
not warrant.*^^ 

Nunc pro tunc judgment. The presumption has 
been indulged that a lower court, when it entered 
judgment, nunc pro tunc, had before it sufficient 
facts to justify its action.*^® 

Based on competent evidence. Where the case 
was tried before the court without a jury, the judg¬ 
ment is presumed to have been based only on the 
competent evidence,'^® and no presumption may be 


67. Cal.—Long v. Hammond, 146 P 
627, 168 C 790. 

68. Mo—Perkins v. Goddln, 85 S. 
W. 936, 111 MoApp. 4 29. 

47 C.J. p 694 note 99. 

69. Ark—I.andon v Morris, 86 S.W. 
672, 75 Ark 6. 

70. Wash—Moss v. Moss, 1 P 2d 
916, 163 Wash. 444 

70.5 Tex —Rancher v. Franks, Civ 
App., 269 SW.2d 926. 

7010 Colo.—Blanchard v. Griswold, 
160 P.2d 718, 113 Colo. 567. 

71. Tex —City Nat Bank of Corpus 
Chnsti V. Pope, Civ App., 260 S.W 
903. 

72. Ill—Anderson v. Anderson, 171 
NE. 604, 339 Ill 400—Feyerabond 
V F(*yerabend, 144 NE 324, 312 
Ill. 569—French v. French, 134 N. 
E. 33, 302 Ill. 162—Central Illinois 
Public Service Co v. City of Sul¬ 
livan, 128 NE 326. 294 Ill. 101— 
Kybakowicz v. R>bakowlcz, 125 N. 
E. 370, 290 Ill 660 

Quigley V Quigley, 268 Ill.App. 
130—Benton State Bank v Ben¬ 
nett, 247 Ill App. 252—Rang v. 
Rang. 211 Ill.App. 385 — Larsh v. 
McClelland. 194 Ill.App. 38. 

4 C.J. p 787 note 43. 

Wharo the whole record Is before 
the court in a chancery case, it is 
presumed that all incompetent evi¬ 
dence was rejected and all compe¬ 
tent evidence considered on the final 
hearing. 

Ill.—Smith V. Smith, 172 NE. 736, 
340 111. 373. 


72.6 Cal—Union Oil Co. of Cal. v. 
Union Sugar Co., 188 P.2d 470, 31 
C2d 300 

73. Cal—Jappe v. Mandt, 278 P.2d 

940, 130 CA2d 426—Cuthbert Bur- 
rcl Co V Shirley. 148 P 2d 85, 64 
C A 2d 52—State Farm Mut. Auto¬ 
mobile Ins. Co V. Carpenter, 87 
P 2d 867, 31 CA.2d 178—Gordon 

V Mount, 13 P 2d 932, 125 C.A. 701 
—Kuns V. Dias, 163 P. 1052, 32 C 
A 051. 

Zlvldence must be preserved 

A party in whose favor relief is 
decreed in a chancery case must In 
some way preserve in the record the 
evidence or the facts Justifying the 
decree, as no presumption will be in¬ 
dulged on appeal that the evidonci* 
wa.s sufficient for that purpose 
Ill.—Quigley v. Quigley, 268 Ill App 
130 

74. Cal—Gordon v. Mount, 13 P.2d 
9 : 12 , 125 ("A 701 

BColioious prosecution 

Notwithstanding the record in a 
malicious prosecution action showed 
lack of probable cause, the reviewing 
court must. In support of the judg¬ 
ment where no findings were made, 
hold the testimony did not show mal¬ 
ice. 

Cal.—Gordon v. Mount, supra. 

75. Neb—Van Etten v. Test, 68 N 
W 1023, 49 Neb 725 

Tex.—Universal Ifffe Ins Co v. Cook, 
Civ App. 188 SW.2d 791 
4 C.J. p 787 note 44. 

j 76. Ark.—Arkansas Power & Light 
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Co. V. Gantt. 136 S.W.2d 180. 199 
Ark. 893—Seeman v. Hilderbrand, 
113 SW.2d 724, 105 Ark. 677. 
Colo—Mitchell V Miller, 262 P. 886, 
81 Colo. 1. 

Ill—Smith V. Smith, 172 N.E. 736, 
340 Ill. 373—McCord v. Roberts. 
165 NE. 624, 334 Ill. 233—Ke- 

nealy v. Glos, 89 N.E. 289, 241 Ill. 
16 

American Inv. Co. of Illinois v. 
U S Fidelity & Guaranty Co, 267 
Ill.App. 370—Atwell Printing & 
Binding Co. v Prairie Farmer Pub. 
Co . 246 III App 100 
Neb.—Shevalicr v. Stephenson, 139 
N.W. 233, 92 Neb. 675. 

Tex—Heltmann v Buenger, Clv.App , 
207 S W 2d 163, error refused no re¬ 
versible error—In re Fowler’s Es¬ 
tate, Clv.App, 87 S \V.2d 896— 

American Indemnity Co. v Mexia 
Independent School Dlst. (ffv App , 
47 SW.2d 682—Employers’ Casual¬ 
ty Co. V. Ponton, Clv.App., 41 S. 
W 2d 147—Rogers v Rogers, Civ. 
App , 7 S W.2d 126, reversed on oth¬ 
er grounds. Com. App., 16 S.W.2d 
1037—McElwrath & Rogers v. 
Alexander, Clv.App., 260 S.W. 1061 
■—Campbell Co. v. Watson, Civ. 
App. 234 S W, 929—King.svllle Cot¬ 
ton Oil Co V. Dallas Waste Mills, 
Civ App, 210 S.W. 832, error ro- 
fu.sed 

4 C J p 1000 note 23. 

Srroneona adxulgilon of evldenoo 
When trial is had without the in¬ 
tervention of a Jury, an error in the 
admission of evidence will not au- 
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made, in the absence of fact findings, that the judg¬ 
ment is based on improper testimony.^^ 

e. Findings of Fact 

Ofi Appeal, whare the contrary la not ahown, the court 
will preaume that the flndinga of fact aupport the Judg¬ 
ment. 

Where the contrary is not shown,^® ^jn 5 ^ pj-g. 
sumed, on appeal, in a case tried by the court with¬ 
out a jury, that the judgment is based on, and sup¬ 


ported by, the findings of fact,^® and in construing 
the findings of fact, the court, on appeal, will in¬ 
dulge in such presumptions as will make the findings 
support the judgment, if possible.80 The burden of 
showing that there was no finding which would 
support the judgment rests on appellant.®^ 

d. Oonclusions or Declarations of Law 

it will be presumed, on appeal, that the rights of a 
party set forth in a declaration of law were considered in 
rendering judgment. 


thorlze reversal If the judgment ren- 
4lered Is sustained by legal evidence. 
Ala.—^Pensacola, St. A. & G. S. S 
Co. V. Brooks, 70 So. 968, 14 Ala. 
App. 364. 

Wliere ao speolal findings of faot 

exist, it must be assumed that the 
trial oourt based its Judgment on evi¬ 
dence properly before it. 

Tex.—J. R. Watkins Co. v. Myers. 
Clv.App., 266 S.W. 1002—-Terrell v. 
Otis Elevator Co., Civ.App., 248 S. 
W. 467. 

77 . Nev.—Clark v. Clark, 189 P. 676. 
44 Nev. 44, reheard 194 P. 96, 44 
Nev. 44. 

Tex.—Wilson Hydraulic Casing Pull¬ 
ing Mach. Co. V. James, Clv.App., 
271 S.W. 424. 

7a Arlz.—Gold v. Killeen, 69 P.2d 
800, 60 Arlz. 126. 

Cal—Condee v. Gyger, 69 P. 26, 126 
C 646. 

Idaho.—C. I. T. Corp. v. Elliott, 169 
P.2d 891, 66 Idaho 384. 

S.D.—Thomas v. Issenhuth, 100 N. 
W. 436, 18 S.D. 303 

Tex.—Texas & P. Ry. Co. v. Buss¬ 
ing, Civ App., 130 S.W 2<i 416. 

Wash—Colasurdo v. Colasurdo, 181 
P.2d 172, 27 Wash.2d 860, 

79. U.S—Bradburn v. McIntosh, C. 

C.AOkl , 159 P2d 926. 

Arlz.—Miller v Maddux, 295 P. 826, 
37 Arlz 485—Home Ins. Co, New 
York V Latimer, 264 P, 103, 83 
Arlz. 288—Ollason v. Glasscock, 
224 P. 284, 26 Ariz. 193—J. H. Mul- 
reln Plumbing Supply Co. v. Walsh, 
222 P. 1046, 26 Ariz. 152. 

Ark—Bunch v. Crowe, 203 S.W. 684, 
134 Ark. 241—Maloney v. Jones- 
Wise Commission Co., 174 S.W. 239, 
117 Ark. 180. 

Cal.—Harris v. Hensley, 6 P.2d 263, 
214 0. 420—Martinelll v. Luis, 1 
P.2d 980. 213 C. 183—Taylor v. 
Avila, 165 P. 633. 176 C. 203. 

Rich V Crleger, 266 P.2d 900, 123 
CA.2d 404—Homey v. Homey, 258 
P.2d 656, 118 C.A.2d 679—Logan v. 
Forster. 250 P 2d 730, 114 C.A.2d 
687—Mershon Co. v. Pachmayr, 199 
P.2d 687, 88 C.A.2d 901—Rosenfleld 
V. Vosper, 196 P.2d B30, 86 C A 2d 
687—People v. Gorman, 168 P.2d 
267, 69 C.A.2d 64—Langdon v. 

Langdon. 117 P.2d 371, 47 C.A.2d 28 
—Guy Coburn, Inc., v. Tiffany Pro- 


, ductions, 99 P.2d 669, 37 C.A.2d 410 
—AVlttman v. Wlttman, 89 P.2d 
419, 32 C.A.2d 184—Hamilton v. 
Ferguson, 79 P.2d 427, 26 C.A 2d 
390—^Astor v. Safeway Stores, 79 
P.2d 146, 26 C A.2d 163—In re Dun- 
ton's Estate, 60 P.2d 159, 15 C.A. 
2d 729—In re McNamee, 20 P.2d 
722, 131 CA. 30—Robb v. Cardoza. 
293 P. 861, 110 C.A. 116—Burns v. 
McCain, 290 P. 623. 107 C.A. 291. 
Idaho.—Keller v. McCarty. 219 P. 
1063, 38 Idaho 18. 

La—Kaplan State Bank v. Farmers’ 
Supply Co., 139 So. 763, 174 La. 76. 

Brown v. I. M. Causey & Co., 
App.. 149 So. 918. 

Ma{4s—Smith v. Wheeler, 93 NE2d 
544, 326 Mass. 223, 18 ALR2d 
516. 

Mont,—^Welch v. Thomas, 61 P.2d 404, 
102 Mont. 691—Park Saddle Horse 
Co. v. Cook, 300 P 242, 89 Mont. 
414—Shaw V. McNamara & Mar¬ 
low, 278 P. 836, 85 Mont. 389. 

Nev,—Edmonds v. Perry, 140 P.2d 
666, 62 Nev. 41—Edwards v. Jones, 
246 P 688, 49 Nev 342. 

N.C.—Smith v. Land & Mineral Co , 
8 S.E2d 225, 217 NC 346—Powell 

V. Bladen County, 173 S.E. 50, 206 
N.C 46 

Tenn.—Carroll v. Trust Co., 6 Tenn. 
Civ App, 101. 

Tex —Bestelro v. Besteiro, Com App , 
65 S W 2d 759—Cook v. Mann, Com 
App., 40 SW2d 72. 

Jay V, United Fidelity Life Ins. 
Co., Clv.App, 286 SW.2d 957, er¬ 
ror refused no reversible error— 
Suda V Vaughan, Civ.App, 285 S. 
W 2d 837—Crawford v. Crawford, 
Clv.App, 256 SW.2d 876—Brad¬ 
shaw V. Holmes, Civ.App., 246 S. 

W. 2d 296, error refused no reversi¬ 
ble error—Frank v. Weiner, Civ. 
App., 229 S.W.2d 186—Starnes v. 
Jost, Clv.App., 228 S.W 2d 563, er¬ 
ror refused no reversible error— 
Hill V Foster, Civ App., 181 S.W. 
2d 299, affirmed 186 S.W.2d 343, 143 
Tex. 482—Eddlngston v. Allen, Civ. 
App., 126 S W.2d 1008—Wlngart v. 
Baxter, Civ.App, 30 S.W.2d 622— 
Hickman v. Aldridge, Civ.App., 21 
SW2d 341—Columbia Weighing 
Mach. Co. V. Martin's Pharmacy 
No. 2, C1V.APP., 16 S.W.2d 982— 
Donnell v. Baker, Civ App., 16 S 
W.2d 120—Somerset Pipe Line Co. 
V. Pioneer Oil & Refining Co., Civ. 
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App., 289 S.W. 1B6— Campbell v. 
Teeple, Civ.App., 273 S.W. 304— 
Thompson v. Fleming, Civ.App., 200 
S.W. 1134—Missouri, K. & T. Ry. 
Co. of Texas v. Anderson, Clv.App., 
194 8W. 662—Fidelity Trust Co. v. 
Rector. Civ.App, 190 S.W. 842, er¬ 
ror refused—Producers Oil Co. v. 
Snyder. Civ.App., 190 S.W. 614— 
Priddy v. Tabor, Clv.App., 189 S 
W. Ill, error granted—Madden v. 
Shane, Clv.App., 186 SW 908. dis¬ 
missed for want of Jurisdiction 
Utah—Larsen v. Madsen, 48 P.2d 429, 
87 Utah 48. 

Vt—Town of Marshfield v. Town of 
Cabot, 180 A. 897, 107 Vt. 409— 
Travelers* Ins. Co. v. Gebo, 170 A. 
917, 106 Vt. 156. 

Wash.—McLean v. Continental Bak¬ 
ing Co, 114 P.2d 169, 9 Wash 2d 
176—Aquino v. Alaska S. S. Co., 
91 P.2d 1014, 199 Wash 490—Wil- 
keson V. Rector, etc., of St. Luke’s 
I’arish of Tacoma, 29 P.2d 748, 3 76 
Wash. 377—Shafer v. United States 
Casualty Co., 166 P. 861, 90 Wash. 
687—Magee v. Risley, 143 P. 1088, 
82 Wash 178. 

Wis —Bobezyk v. Integrity Mut. Ins 
Co of Appleton, 300 N.W. 909, 239 
Wis. 196 

4 C J. p 787 note 46. 

Findings alone will not oanse a re¬ 
versal of the judgment unless they 
affirmatively show that no such Judg¬ 
ment could properly have been ren¬ 
dered. 

Cal.—Ross V. McCarthy, 202 P. 161, 
54 C.A. 668. 

Pro forma Judgment 

It will not be presumed in order to 
support a pro forma judgment that 
the trial court drew certain Infer¬ 
ences from the facts found by it. 

Vt —Rutland Ry., Light & Power Co. 

V. Williams, 98 A. 85, 90 Vt. 276. 
Strained Inferences 
If, eliminating defective findings 
and surplusage, findings are suffi¬ 
cient to support an order for sale 
under a trust deed, the appellate 
court will not defeat the Judgment 
by placing strained inferences on 
findings. 

Cal.—Title Insurance & Trust Co. v. 
Ford, 6 P.2d 101, 119 C.A. 188. 

80. See supra fi 1664 (9), note 31. 

81 . Mont. — In re Williams* Estate, 
156 P. 1087, 62 Mont 192. 
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Where the rights of a party are set forth in a dec¬ 
laration of law given by the court it will be pre¬ 
sumed, on appeal, that the court considered such 
rights in rendering judgment.82 

e. Verdict 

On appeal, the presumption exists that the Judgment 
conforms to the verdict rendered. 

The presumption, on appeal, is that the judgment 
conforms to the verdict rendered but where the 
record, on appeal, shows that the judgment does not 
conform to the verdict, there is no presumption in 
favor of the judgment.®^ 


APPEAL & ERROR |§ 1574-1578 

§ 1575. -Judgment by Default 

Although It has been held that the usual presumption 
In favor of the Judgment of the trial court does not ob¬ 
tain when the Judgment Is by default, all Intendments 
and presumptions, on appeal, are generally In favor of 
a Judgment by default. 

Although it has been held that the usual presump¬ 
tion in favor of the judgment of the trial court docs 
not obtain when the judgment is by default,®^*®® 
at least where the judgment is entered by a 
clcrk,®4 ®5 as a general rule a judgment by default 
is favored, on appeal, by all intendments®^*®® and 
presumptions,®® and appellant has the burden to 
show the default should have been set aside.®®*® 

It has been held that it will be presumed that de- 


82. Mo—Williams v. Stroub, 67 S. 
W. 876, l(i8 Mo. 346. 

83. Ala—Snyder v. State. 24 So.2d 
266, 247 Ala. 278. 

Mich.—Steel) v. Wa.«»hinfi:ton Bldg. 

Co., 189 N.W. 40, 219 Mich. 382. 
Ohio—State ex rel Fulton v. Ach, 24 
NE.2d 462. 62 Ohio App 439 
Okl—Minus V Lowrty Bros., 164 P. 
663, 63 Okl 261, L.R.A.1918B 33C. 

4 C J. p 788 note 49. 

Special verdict liberally conetmed 
Every reasonable presumption 
must be Indulged in favor of a judg¬ 
ment rendered, and a special verdict 
should be liberally construed in order 
to sustain it 

Tex—Missouri, K. & T. Ry. Co of 
Texas v. Pace, Civ App., 184 S.W. 
1051. 

84. Ky.—Evans v Bell, 6 Dana 479 
Tex—Letot v Peacock, Civ.App, 94 

SW. 1121. 

Judgment on verdict omitting amount 

It will not be assumed in support 
of a judgment, which has been ren¬ 
dered on a verdict which has omit¬ 
ted a finding as to the amount of 
plaintiff’s recovery, that the evidence 
was such ns warranted the direction 
of a verdict in the amount of the 
judgment where the judgment failed 
to recite that the evidence as to the 
amount was undisputed. 

5 D —Struckman v. Brown, 184 N.W. 
977, 45 SD 27. 

84.50 Tex —Osterman v. State, Civ. 
App., 266 S.W 2d 121, error refused 

Service of notice 

(1) On appeal from a default Judg¬ 

ment, the presumption of proper serv¬ 
ice will not be indulged from the reci¬ 
tation in the judgment, but record 
must otherwise affirmatively show 
Jurisdiction of defendant, I 

Tex.—Fort Worth Lloyds v. Johnson, 

CIV.APP., 129 SW.2d 1167. 

(2) Where a default judgment is 
rendered in favor of one defendant 
against codefendants on a cross ac¬ 
tion filed the same day in which judg¬ 
ment is taken, the appellate court 

6 C. J.S.—87 


will presume that the required statu¬ 
tory notice was not served on the 
defaulting defendant, and that the 
judgment is void and hence subject 
to collateral attack. 

Tex—Ruby v. Davis, Civ.App., 277 S. 
W. 430. 

(3) Where Judgment by default 
was rendered against a corporation 
on a citation not served in any of the 
methods enumerated by statute, the 
appellate court will not presume that 
the trial court heard testimony which 
proved that the citation was served 
on an officer of the corporation. 

Tex.—Household Furniture Co v 
Alvarado, Civ App., 216 S W. 1111 

84.56 Cal —Lynch v. Bencinl, 110 P. 
2d 662, 17 C 2d 521. 

84.60 Cal —Paulekas v. Paulekas, 
254 P2d 941. 117 C A 2d 73 

Le.sler v. Beer, 168 I* 2d 998, 74 
C.A,2d Supp 984 

85. Ala—Du Preo v. Hart, 8 So 2d 
183, 242 Ala. 690—Carothers v Cal¬ 
lahan, 93 So 669, 207 Ala. 611. 

Linch V Scott, 93 So. 326, 18 Ala 
App. 630 

Ariz —Forsythe v Paschal, 271 P. 
865, .34 Ariz. 380 

Ark—Miller v. Gordon, 286 S W. 369, 
172 Ark. 1. 

Cal —Paulekas v Paulekas, 254 P 2d 
941. 117 CA2d 73 

III —Maclaskey v Kurz, 46 N.E 2d 
566, 316 Ill App 671. 

Iowa—Jensen v Martinsen, 291 N.W. 
422, 228 Iowa 307. 

La—Donald.son v Sheridan, 124 So 
193, 11 La App 498—Southern Ath¬ 
letic Club V Po,ster, 1 La App. 310 
Md.—Charles T Brandt, Inc , v. Y. W 
C. A. of Baltimore City, 182 A. 462, 
169 Md 607. 

Mont.—Middle States Oil Corporation 
V. Tanner-Jones Drilling Co., 235 
P. 770, 73 Mont. 180. 

Ohio.—Janes v. Pattern Makers' 
League of North America, App., 39 
NE 2d 746. 

S C.—^Williams v. American Ry. Ex¬ 
press Co.. 110 S.E. 125, 118 S.C. 121. 

1377 . 


Utah—Taylor v. Guaranty Mortg. 

Co., 220 P. 1067, 62 Utah 620. 

4 C.J. p 788 note 62. 

Allagatioxui in answM 

Where the duration of the contract 
in question was disputed, and where 
the allegations of the answer fixed 
settled the question, for the purposes 
of the particular appeal, such allega¬ 
tions were conclusively presumed to 
be true. 

Cal —Noble v. Reid-Avery Co., 264 P. 
341, 89 C.A. 75. 

Bill of exceptions must show default 
oondltlons nonexistent 

If the conditions proscribed by 
statute for a judgment by default 
were not in fact existent, the bill of 
exceptions should show such to be 
the fact, otherwise the pro.sumption 
in favor of the judgment stands. 
Ala—S J Petree & Co. v. Phillip 
Olnn & Co, 89 So. C02, 206 Ala. 833. 

Servloo of notice 

(1) Where the service of notice of 
the def.uilt or of the assessment of 
damagt'S is not recited in the record, 
the gjving of such notice must be 
presumed. 

III.—Gallay v. Mathis, 204 Ill App. 
356 

(2) On appeal from a default judg¬ 
ment, it will be presumed, In the ab¬ 
sence of a showing to the contrary, 
that the required notice of proceed¬ 
ings was given 

Colo—Evans v Young, 16 P. 424, 10 
Colo 316, 3 Am S R. 583. 

Iowa—Weltzel v. Lieuwon, 162 NW. 
833. 179 Iowa 1260. 

(3) On appeal, it is presumed that 
If the trial court had known that de¬ 
fendant had his appearance on file, 
and that no notice had been given 
him of the application for default 
and judgment, the court would not 
have proceeded to assess damages in 
the case. 

Ill —Risedorf v. Fyfe, 260 lll.App. 
122 . 

85.5 Idaho.—In re Henry’s Estate, 
212 P.2d 893. 70 Idaho 108. 
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fendant was actually in default at the time of the 
entry of judgment,®® that proof of plaintiff's claim, 
sufficient to warrant the judgment, was made,®*^ 
unless the contrary is shown,®’^*® and, in fact, that 
everything prerequisite to the taking of a default 
was done.®® Where the record does not show on 
what day a judgment by default was rendered, it 
will be presumed to have been rendered on the 
proper day,®® and, if the record recites that the time 
for answering had expired, it will be presumed that 
the court satisfied itself that such was really the 
case,®® although it has been held that the presump¬ 
tion will not lie.®®*® 

The refusal of the trial court to enter a default 


judgment will be presumed correct where the show¬ 
ing made and the grounds of the refusal are not 
fully disclosed by the record;®^ and, for the pur¬ 
pose of upholding a refusal to enter a default judg¬ 
ment, it will be presumed that an answer on file was 
properly on file.®® 

An appeal from an order granting a motion to 
open a default judgment, the court is bound to as¬ 
sume that the causes of action set forth in the com¬ 
plaint arc meritorious;®® but, in reviewing a default 
judgment to determine whether the petition states 
a cause of action, the court need not indulge in pre¬ 
sumptions in favor of the pleadings as is required 
on demurrer.®^ On appeal from a default judg- 


80. Ark.—Claibourne v. Smith Rice 
Mill Co.. 25 S.W.2d 1050. 181 Ark. 
279. 

Cal.—Hart v. Capital Film Co.. 202 
P. 483. 54 C.A. 659. 

4 C.J. p 788 note 53. 

Xa the ahienoe of deuurrer, an¬ 
swer, or motion in the judgment roll, 
the judgment is presumed to have 
been made by default. 

Utah—Franklin v. Thatcher, 178 P. 
922, 63 Utah 397. 

87. Ala—Ex parte Florida Nursery 
& Trading Co.. 77 So. 391, 201 Ala. 
97, opinion conformed to 77 So 
1003, 16 Ala App. 695—Hall v First 
Bank of Crossville, 72 So. 171, 196 
Ala. 627. 

Ark.—Neimeyer v Claiborne, 112 S. 

W. 387, 87 Ark. 72, 76. 

Ill —Belding v. Belding. 6 N.E.2d 
845, 288 Ill.App. 171—Dewar v. 

Loy, 248 Ill.App. 396—Stovens- 
Jarvia Lumber Co. v. Quixley 
Lumber Co, 229 Ill.App 419. See 
Gebhard v. Brewers’ Malting Co., 
185 Ill App. 254. 

Ky—Elliott V. Hall, 172 SW.2d 628, 
294 Ky. 843. 

La —First Nat. Bank v. Sam M. Rich¬ 
ardson & Co , 111 So. 475, 163 La. 
15—Stout V. Henderson. 102 So. 193, 
157 La. 169 

A J. Hodges Industries v. Fobb.s, 
App., 39 So.2d 91—W. T. Rawleigh 
Co. V. Freeland, App., 16 So.2d 
489—Raxsdale v. Highway Com¬ 
mission, App , 1 So 2d 342—Brown 
V. Brown, App , 196 So. 661—Wilson 
V. Lagasse, 179 So. 472, 14 La.App 
463—Streat v. Unity Industrial 
Life Ins Co., App., 140 So 709, 
aflirmed. Sup., 143 So. 106—Magee 
V. Richardson. 122 So. 894, 11 La. 
App. 42—Anselmo v. Plsciotta, 120 
So. 633, 9 La.App. 370—Pepper v 
Smith, 4 La App 370—Davis v. Fi¬ 
garo, 2 La App. 767—Woodward 
Wight & Co. V. Savant, 1 La.App. 
232. 

Minn.—Hotchkiss v. Cutting, 14 
Minn. 537. 

Misa.—^Western Caa. & Sur. Co. v. 


Fox-Everett, Inc., 78 So. 2d 363, 
223 Miss 388. 

Mont.—Calkins v. Smith, 78 P.2d 74. 
106 Mont. 453. 

ND.-—Kelm v. Lolland, 228 NW. 420, 
69 ND. 18. 

S.C.—^Williams v. Amer. Ry Exp. Co., 
110 S.E 125, 118 SC. 121. 

Tex.—Hopkins v. Donaho, 4 Tex. 336 
Griffin v. Burrus, Com.App., 24 
S.W.2d 805. 

St Paul Fire & Marine Ins. Co. 
V. Earnest. Civ.App , 293 S.W. 677, 
affirmed 296 S.W. 1088, 116 Tex 
565. 

Wls—Bunker v. Rand, 19 WIs. 263, 
88 Am D. 684 
4 C J. p 788 note 54. 

Tacts not alleged are not presumed 
proved 

It cannot be presumed that facts 
not alleged, essential to the cause of 
action, were proved. 

Idaho.—Rogers v National Surety 
Co.. 22 P2d 141, 63 Idaho 128. 
ZTo presumption where evidence en- 
larges pleadings 

The presumption that the judgment 
is supported by evidence does not 
arise In a case proven on defendant’s 
default, where defendant was not 
present at the trial and such evidence 
would enlarge the pleadings. 

La.—Hardee v Matthews, App., 169 
So. 252—Wilson & Gandy v. Cum¬ 
mings, App , 150 So 436. 
Presumption that evidence was heard 
after default 

Whore the certified copy of the rec¬ 
ord so states, the presumption is that 
the court heard the evidence after 
default and before judgment 
Mo.—Drainage Dlst. No. 3 of Pemis¬ 
cot County V. Sharp, App., 59 S.W. 
2d 755. 

07.5 La—Item Co. v. St. Tammany 
Hotel, App., 176 So. 421. 

88 . Cal —Doyle v. Hampton, 116 P 
39, 169 C. 729. 

Bley V. Dassin, 87 P.2d 889, 31 
C.A.2d 338—McDevitt v. Chas. Cor- 
riea & Bros., 233 P. 381, 70 C.A. 
245. 


f Ill.—Sec Hillenbrand v. Hillenbrand, 
211 Ill App 624. 

La —Massey v. Consumer’s Ice Co. of 
Shreveport, 66 So 2d 789, 223 La. 
731—Stout v. Henderson, 102 So. 
193, 167 La. 169—National Park 
Bank v. Concordia Land & Timber 
Co. 97 So. 272, 164 La. 31—Hub- 
bell V Clannon. 13 La. 494. 

Mich.—Racho v Woeste, 9 N.W 2d 
827, 306 Mich 622. 

Tex—Flint v. Hurley Mercantile Co., 
Civ.App., 238 S.W. 1012, dismissed 
for want of jurisdiction. 

4 CJ. p 788 note 66. 

Rendered eeasonably 

On appeal, where the record does 
not show affirmatively the contrary, 
a judgment by default will be pre¬ 
sumed to have been rendered season¬ 
ably 

Tex —Look v. Henderson, 4 Tex 303 

89. Ala—McMillian Lumber Co v 
First Nat. Bank. 100 So. 331, 211 
Ala 309. 

Tex —Ijook V. Henderson, 4 Tex 303 
Wis—Bunker v. Rand, 19 Wis 253, 
88 AmD 684 

90. Cal.—Catanich v. Hayes, 62 C, 
338. 

90.5 Mont—Palmer v. McMaster, 19 
P. 686, 8 Mont 186. 

91. Ind —Round v. State, 14 Ind 
493. 

NM—Fuller v. Crocker, 105 P 2d 
472, 44 NM 499 

Wash—Garrett v. Nespelem Consol 
Mines, 139 P.2d 273, 18 Wash 2d 
340—Plummer v Well, 46 P. 648, 
15 Wash 427—Mason v. McLean. 
32 P. 1006, 6 Wash 31. 

98. Cal.—Gilbert v. Kelly, 72 P. 
344, 138 C. 689. 

93. NY.—Grossman v. Breler, 162 
NYS. 726. 

94. Ohio.-Yood v. Daly, 174 N.E. 
779, 37 Ohio App. 674. 

BullLoisiloy of nvsrmonts 

(1) Only in cases of appeal from a 
default will the court determine 
whether the averments of the com- 
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merit, the reviewing court cannot presume that any¬ 
thing was proved beyond what was alleged in the 
petition or complaint,or that the case was tried 
on a theory of sufficiency of the pleading,and, 
where an affidavit in support of a motion for a 
change of venue was not considered below, it must 
be taken as true.®^ 

On appeal from an order setting aside a default 
judgment, in the absence of a proof to the contrary, 
the presumption is in favor of the order as made,^’^*^ 
and the same has been held with respect to an or¬ 
der denying a motion to set aside a default judg¬ 
ment, when the record contained no statement of 
the facts.^'^-i® The burden is on plaintiff affirma¬ 
tively to establish error in the granting of a motion 
to vacate a default, and the appellate court cannot 
indulge presumptions in favor of error.^>7.i5 

§ 1576. -Judgment by Consent or Stipu¬ 

lation 

In tome Jurisdictions It will not be presumed that a 
judgment was rendered by consent, but In others ft will 
be 80 presumed under some circumstances; and where a 
judgment recites that It is by consent, confession, agree¬ 
ment, or stipulation, the recital will be taken as pre¬ 
sumptively true. 

Although in some states it will not be presumed 
that a judgment was rendered by consent,‘*^8 jn other 
states it will be so presumed under some circum- 


APPEAL & ERROR §§ 1575-1577 

stances.^^ Where a judgment recites that it is by 
consent, confession, agreement, or stipulation, the 
recital will be taken as presumptively true,i and the 
requisite authority to confess or to agree to the 
judgment will be presumed to have been found by 
the lower court on a due showing.^ 

It has been presumed in some cases that the judg¬ 
ment was rendered on proper and sufficient evi- 
dence,3 and that the stipulation on which the judg¬ 
ment was rendered was made a matter of entry^ 
and was sufficiently specific to authorize the judg¬ 
ment rendered.^ On appeal, however, from a judg¬ 
ment entered pursuant to a compromise agreement 
complete in itself, it will not be presumed, even in 
support of the judgment, that the agreement dis¬ 
closed by the record is not the entire compromise 
agreement.® 

§ 1577. Orders and Proceedings after Judg¬ 
ment 

There Is a presumption In favor of the action of the 
lower court with respect to orders and proceedings made 
and taken after judgment. 

The rule that presumptions must be indulged in 
favor of the action of the lower court applies to 
orders and proceedings made and taken after judg¬ 
ment; thus it will be presumed that the court prop¬ 
erly granted or overruled a motion to amend or 


plaint are sufficient to uphold the 
Judf^ment. 

Ark—Clow V. Watson, 187 S.W. 175, 
124 Ark 388. 

(2) Where trial court made a 
Judgment for defaulting defendants 
who had been constructively sum¬ 
moned, trial court would be pre¬ 
sumed to have followed statute pro¬ 
viding that statements of a com¬ 
plaint shall not be taken as true 
against defendant constructively 
summoned, and who has not ap¬ 
peared, and, after hearing the evi¬ 
dence, to have determined that 
plaintiff failed In his proof against 
those defendants, and rendered a 
judgment In their favor 
Ind.—Second Nat Bank v. Scudder, 
6 NE2d 955. 212 Ind. 283. 

95. Cal.—Douglas v State, 120 P. 
2d 927, 48 C.A 2d 835—McLain v. 
Llewellyn Iron Works, 204 P. 8C9, 
56 C A 58. 

La—Sollie v. Means, App., 58 So.2d 
286. 

Tex.—Heed v. McCutcheon & Church, 
C1V.APP.. 217 S W. 174. 

4 C.J. p 788 note 58. 

ICattsrs not oovsrsd by petition 

In reviewing a default Judgment, 
defendant will not be presumed to 
have intended to confess liability to 
the extent covered by the Judgment,* 


and to which the petition shows no 
cause of action. 

Tex—Spivey v Saner-Ragley Lum¬ 
ber Co., Com App , 284 S W. 210 

96. Cal —Bush v. Bastian, 297 P 
976. 112 CA 644. 

97. N C —Roberts & Hoge v. Moore, 
116 SE 728, 185 N.C 254 

97.5 Cal—Alexander v. Mayer, 102 
P2d 540. 39 CA2d 167. 

Mo—Jones v. Williams, 209 S W.2d 
907, 367 Mo 631. 

Ohio —Morrison v. Baker, App., 68 
N.E.2d 708. 

Amendment of motion 

Where defendant at hearing on 
motion to set aside default judgment 
agHin.st him introduced the judgment 
without objection, motion should be 
considered as amended to include, as 
ground for setting aside, the ir¬ 
regularities appearing on the face of 
ludgment Itself. 

Mo.—Wooten v. Friedberg, 198 S.W. 
2d 1, 366 Mo. 756. 

97.10 Tex —Loomis v. Balch, Civ. 
App, 181 S.W 2d 849. 

97.15 Cal.—Eustace v. Dechter, 128 
P2d 367, 63 C.A 2d 726. 

98. Cal.—San Francisco Sav. Union j 
V. Myers, 18 P. 686, 76 C 624. 

Iowa.—Cooper v. Disbrow, 76 N.W 
1013, 106 Iowa 560. I 
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99. Ala.—Robinson v Starnes, 84 
So. 686, 137 Ala 438 
Ga.—Cox v. Cox, 29 S E.2d 83, 197 
Ga 260 

Or—McFadden v. Swinerton, 69 P. 
816, 62 P. 12, 36 Or. 336. 

1. Wash —Puget Sound Bridge & 

' Dredging Co v. Guardian Ca.sualty 

& Guaranty Co., 165 P. 771, 90 
Wash 96 

4 C.J. p 788 note 61. 

2. Cal —Davison v. Anderson, 271 P. 
2d 233, 125 C A 2d 908 

Ill —Boyles v. Chytraus, 61 N.B 
563, 176 Ill 370 

Mass—Poll-Parrot Beauty Salons. 
Inc. V. Gilchrist Co., 6 NE2d 612. 
296 Ma.ss 451. 

4 CJ. p 788 note 62. 

3. Ill—Stead v. Cralne, 266 Ill. 
App 446—Davis v. Wirth, 249 III. 
App. 644. 

4 C.J. p 788 note 63. 

4. Cal.—Continental Bldg. etc., 

Assoc. V. Woolf, 108 P. 729, 12 C. 
A. 725. 

5. Cal.—Stahl v. Fahrman, 272 P 2d 

927, 126 CA.2d 766—Continental 

Bldg., etc, Assoc, v. Woolf, 108 P. 
729. 12 C.A 725. 

Mass—Le Blanc v. Cutler Co., 26 N. 
E 2d 716, 306 Mass. 283. 

6. Mo—Johnson v Spifes, 164 S.W. 
663, 181 Mo.App. 608. 
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modify a judgment,^ to correct a verdict,8 or to open | a default.® Likewise, there is a presumption in 


7« Ark.—Miller Land & Lumber Co. 
V. Gurley, 208 B.W. 426, 137 Ark. 
146. 

Cal.—In re Remick’s Estate, 170 P. 
2d 96, 76 C.A.2d 24—Israel v. 

Bryan, 197 P. 121, 62 C.A. 66. 
Colo—Thompson v Sweet, 17 P.2d 
808, 91 Colo. 662. 

Ga.—^Dover v. Dover, 63 S.E.2d 492, 
206 Ga. 241. 

Ill. —Reichert v. Missouri & Illinois 
Coal Co., 166 Ill.App. 244. 

Ind.—Citizens* Trust Co. v. Wheel¬ 
ing: Can Co., 167 NE. 441, 199 Ind 
311—Chicago, I. & L. Ry. Co v 
Railroad Commission of Indiana, 
87 N.E 1030, 173 Ind 469, rehear¬ 
ing denied 90 NE. 1011, 173 Ind 
469. 

J. I. Case Threshing Mach. Co 

V. Hufford, 121 N.E. 2, 68 Ind.App. 
606. 

Kan—Stone v. Pugh, 160 P. 988. 99 
Kan. 38—Sumner v. Cook, 12 Kan 
162. 

Nev.—Gottwals v. Rencher, 98 P.2d 
481, 60 Nev. 35. 126 A LR. 1262. 

S D.—Doling V. Hyde County, 17 N. 

W. 2d 693. 70 S D. 339 

Tex.—Gerlach Mercantile Co v 
Hughes-Bozarth-Anderson Co, Civ. 
App., 189 S.W. 784. error refused 
4 C.J. p 789 note 67. 

Agreed stateme&t of foots 
Where the original decree recited 
that the case was heard on pleadings, 
exhibits, and agreed statement of 
facts, a nunc pro tunc order, amend¬ 
ing such decree to show that the 
cause was heard on the pleadings 
and certain letters and oral testi¬ 
mony, did not question the agreed 
statement, and the supreme court 
must assume that the facts, so far as 
recited in the original decree, w-ere 
as stated therein. 

Ark.—Central Bank of Little Rock 
V. Downtaln, 257 S W. 746, 162 Ark 
46. 

Bffaot oa other parties 

Where party seeking to have final 
chancery decree modified failed to 
abstract pleadings and proceedings 
so as to present adequate record on 
which reviewing court could deter¬ 
mine whether other parties to decree 
would suffer loss by modification, 
court would not assume that others 
would be unaffected by modification. 
Ark.—^American Laundry Machinery 
Co. v. Whitlow, 127 S.W.2d 817, 198 
Ark. 176. 

naal dstsrmliiatioa 

The supreme court must accept the 
findings in an amended decree as re¬ 
flecting the final determination of the 
court. 

Ark —^Adams v. Mitchell, 74 S W 2d 
969, 189 Ark. 696. 

ITotios of order 

On appeal from nunc pro tunc 
order correcting a former entry. 


where record is silent, presumption 
is Indulged that notice of the order 
was given to the parties. 

Ark.—Hall v. Castleberry. 161 SW 
2d 948, 204 Ark 200—Miller Land 
Co. V. Gurley. 208 S.W. 426, 137 
Ark. 146. 

8 . Ohio—Congregation of St. Au¬ 
gustine Roman Catholic Church of 
Minster v Metropolitan Bank of 
Lima, App., 32 N E.2d 618. 

Vt—Sharbv v. Town of Fletcher, 127 
A 300. 98 Vt. 27.3 

9. Ala—Roniotos v Peerless Laun¬ 
dry Corporation. 121 So 914, 219 
Ala 208—Hall v First Bank of 
Crosaville. 72 So 171. 106 Ala 627. 

Hanbv v. Philimq ButtorH* Mfg 
Co. 68 So 477. 12 Ma Apn 543 
Arlz—Beltran v. Roll. 7 P 2d 248, 
39 Ariz 417. 

Ark—Alger v. Beasley, 20 S W 2d 
317. 180 Ark 46. 

Cal —Los Angeles County v. Lewis, 
177 P. 154 179 C 398 

Byrnes v Johnson. 292 P 2d 1. 
138 OA2d 443—Betz v. Betz. 287 
P2d 383, 135 C A 2d 443—Stephens 
v. Baker & Baker Roofing Co , 280 
r2d 39. 130 CA2d 765—Alderman 
v Ja< nb.s. 274 P 2d 930 128 C A 2d 
273—Colvin v Sibley, 25.5 P 2d 16. 
117 CA 2d 144—Baratti v, Bnratti, 
242 P2d 22 109 C A 2d 917—Luka- 
slk V Ltikasik. 239 P 2d 197 108 

C A 2d 609—Reid v Koeslag, 236 P 
2d 192, 106 CA2d 72,9—Pr.mlx v 
De Moti. 234 P 2d 1009, 106 CA 
2d 26.5—Bonfilio v Ganger. 140 P 
2d 861. 60 CA2d 40.5—Gould v 
Escondido Valley Poultry A.ss’n, 
133 P2d 448. .56 C A 2d 681—Stub 
v Harrison, 96 P 2d 979 35 C A 

2d 686—E A. Strout Western Real- 
tv Agency v McCloud. 8 1 P 2d .533. 
29 C A 2d too—Wright v Snvder. 32 
P2d 991. 138 CA 49.5—Endjcott v 
Southern California Cleaners and 
Dyers, App , 6 P.2d 556—Ackerman 
v Beach. 285 P 89.5. 104 C \ 299, 
followed in 285 P. 896. 101 C A. 
788—Hammond Lumber Co v. 
Bloodgood, 281 P 1101. 101 CA 
561—Sal sherry v. Julian, 277 P 
518, amended 278 P 257, 98 C A 
645—Salsberry v. Julian, 277 P 
516, 98 C A 638—Stelneck v Cole¬ 
man, 236 P. 962. 72 C A 244— 
Williams v Thompson, 213 P 705, 
60 C A. 668—Sampanes v. Chazes, 
202 P. 462, 64 C.A 612—Peter¬ 

sen V Holder. 187 P. 99. 45 C A 
278—Schaefer v Dinwiddle. 186 P 
617. 44 C A 40.5—Perkins v. Edin¬ 
burg. 171 P 971, 36 C A 116. 

Gilio v. Campbell, 250 P 2d 373, 
114 C.A.2d Supp 863. 

Fla.—St. Lucie Estates v. Palm 
Beach Plumbing Supply Co., 133 
So. 841, 101 Fla. 206. 

Ga—Sherman v. Stephens, 118 S.E. 
667, 30 Ga.App. 609. 
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Ill.—McSwftln V. Nash, 72 N.B.2<I 717, 
331 Ill.App. 176—Maclaskey v. 
Kurz, 46 N.E.2d 566, 816 Ill.App. 
671. 

Ind—Spanler v Spanler, 96 N.E.2d 
346, 120 Ind.App. 700—Heck v. 

Wayman, 179 N.E. 786. 94 Ind.App. 
74—Hartford Fire Ins Co. of Hart¬ 
ford, Conn., v. Applebaum, 125 N. 
E 237, 71 Ind App. 614. 

Iowa.—Standard Oil Co. v. Marvlll, 
206 N.W. 37, 201 Iowa 614. 

Ky.—Keehner v. Burchnell, 207 S.W. 
2d 30, 306 Ky. 666. 

La —Connell v. Albritton, App., 64 
So 2d 607—Bailes v. Hartman, 4 
La App. 196. 

Mo —Meyerhardt v. Predman, App , 
131 S.W.2d 916—Faulkner v. P. 
Bierman & Sons Metal & Rubber 
Co. App., 294 SW. 1019—McFar¬ 
land V. Lasswell, App., 282 S.W 
417. 

Mont—Bullard v. Zimmerman, 268 
P 512, 82 Mont. 434—Gilliland v. 
Palatine Ins. Co, Limited, of Lon¬ 
don, Eng., 196 P. 161, 59 Mont 267 
—Farmers’ Co-op Ass’n v. Roper, 
188 P 141. 67 Mont. 42—More¬ 
house V. Bynum, 152 P 477, 51 
Mont 289—Beller v. Le Bouef, 145 
P 915, 50 Mont 192 

ND—Peterson v Finnegan, 176 N 
W 734, 45 ND 101 

Ohio—Morrison v Baker, App, 68 
N E 2d 70S—Davis v Teuchnor, 
App, 53 N E 2d 208—Lyons v 
Weihe, 24 N E 2d 835, 62 Ohio App. 
627. 

Okl —Woodruff v. Moore, 77 P 2d 62, 
182 Okl 120 

Or—Anderson v Morse, 222 P. 1083, 
110 Or 39 

R I —Rhode Island Discount Corpo¬ 
ration V. Carr, 136 A 244 — Roy v 
Tanguay, 131 A .5.53—Paterie v 
Davignon. 96 A 819. 38 R I 686 

SC—Doughty v Ligbt.sey, 86 S E 
898, 101 SC 370. 

Tex —Southwestern Specialty Co v 
Brown, Civ App , 188 S W.2d 1002, 
refused for want of merit—Allen 
v Trentman, Civ App, 115 S W. 
2d 1177—Aviation Credit Corpora¬ 
tion of New York v. University 
Aerial Service Corporation, Civ 
App, 69 S.W.2d 870—Martin v. 

Bell-Woods Co , Civ.App , 67 S.W.2d 
271—St Paul Fire & Marine Ins 
Co V. Earnest, Civ.App., 293 S W. 
677, affirmed 296 S W. 1088—Mutu¬ 
al Oil Consolidated v. Beavers, Clv. 
App . 272 S W 607 

Utah.—Madsen v. Hodson, 266 P. 792, 
69 Utah 627—Peterson v. Eureka 
Hill Mining Co., 176 P. 729, 63 
Utah 70—Burt v. Stringfellow, 143 
P. 234, 45 Utah 207. 

Vt.—Mutual Life Ins Co. v. Foster, 
93 A. 268, 88 Vt. 603. 

Wash.—Sound Credits Co v. Powers, 
171 P. 1031, 100 Wash. 668. 

4 C.J. p 789 note 68. 
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favor of the ruling* of the trial court with respect ( to a motion to vacate an order®-® or the judgment,^® 


▲bstno» of AttOavlt i 

Where a default judgment was ] 
given against a convict in the state 
prison, who sent a motion to remove 
the default, accompanied by his affi¬ 
davit, which was read during the 
hearing of the motion, but the con¬ 
tents of which were not in the rec¬ 
ord, it was held that absence of the 
affidavit in the record did not prove 
that It was not considered by the 
court, which mentioned It in its de¬ 
cision. 

R.I.—Roy V. Tanguay, 131 A. 558. 
Affidavits taken as tme 

Where adverse Judgment had been 
entered in absence of defendant and 
his attorney, appellate court on ap¬ 
peal was required to accept both de¬ 
fendant's attorney’s affidavit that re¬ 
quest for postponement of trial for 
a valid reason had been mailed to 
trial court, and also trial court’s af¬ 
fidavit that no such reque.st had 
reached it, in the absence of any¬ 
thing impeaching cither of such affi¬ 
davits 

Tex—Yellow Transit Co. v. Klaff. 

CivApp., 145 S.W2d 264. 

Barden on appellant 

To warrant court of appeals in in¬ 
terfering with action of trial court 
In refusing to set aside a judgment 
by default, it must appear that de¬ 
fendant disclosed to trial court a 
good rca.son for not having pre¬ 
pared at trial and that defendant 
has a meritorious defense to action, 
and facts constituting defense must 
be set forth 

Mo—Curry v. Curry, App , 149 SW 
2d 446 

Evidence will be considered fa¬ 
vorably to party prevailing on mo¬ 
tion. 

Ariz—Thoma.s v. Goeltl Bros Metal 
Products, Inc, 258 P 2d 816, 76 

Ariz. 54—Beltran v. Roll, 7 P 2d 
248, 39 Ariz. 417. 

Cal —Osborn v. Osborn, 280 P.2d 60, 
131 C A 2d 191—Gardner v. Gard¬ 
ner, 164 P.2d 500, 72 C A 2d 270. 

racts well pleaded accepted as tme 

(1) Allegations of petition to open 
default. 

Ill —Paramount Paper Tube Corp. v. 
Capital Engineering & Mfg Co, 
138 NE2d 81, 11 Ill App.2d 466 
—^Nudelman v. Haimowitz, 52 N 
E.2d 822, 321 Ill.App 306. 

(2) Allegations of complaint in 
main action. 

Cal.—Dandini v. Dandini, 195 P.2d 
871, 86 C.A.2d 478. 

Xearing on merits favored 

A hearing on the merits is favor¬ 
ed wherever possible, and an order 
having such a result is regarded 
with greater favor than one having 
the contrary effect. 

Cal, —Benjamin v. Dalmo Mfg. Co., 
190 P.2d 693, 81 C.2d 523. 


Hover v. MacKenzie, 266 P.2d 

60, 122 CA.2d 852—Bernards v. 
Grey, 218 P.2d 697, 97 C.A.2d 679 
—Bole V McAdams, App, 28 P.2d 
431, 136 C.A. 6. 

Iowa.—Rudolph v. Davis. 26 N.W.2d 
231. 238 Iowa 474—Craig v. Welch, 
2 NW2d 746. 231 Iowa 1009—Mc¬ 
Millan v. Osteraon, 183 N.W. 487, 
191 Iowa 983. 

Form of motion 

Where the form of the motion to 
set aside a default judgment does 
not appear In the record, it is as¬ 
sumed that the motion covered all 
the relief granted by the court. 

Cal —Hammond Lumber Co. v. 

Bloodgood. 281 P. 1101, 101 C.A. 
501. 

Beinstatement 

Where default decree was set aside 
ex parto with no record of showing 
relied on to establish reasonable ex¬ 
cuse for default, but was later rein¬ 
stated after hearing of both partie-s, 
and no record of te.stimony was pre¬ 
served, reviewing court would uphold 
second ruling on presumption that 
showing previously made as to rea¬ 
sonable excuse, if any, was fully 
reviewed and found insufficient 
Iowa —Korn v. Sanborn, 7 N.W. 2d 
801, 233 Iowa 458 

The reviewing court must consid¬ 
er favorably the affidavits which 
support a motion to set aside a de¬ 
fault and for leave to plead 
Ariz—Beltran v. Roll, 7 P 2d 248, 
39 Ariz. 417 

Ill—Hogan V. Ermovlck, 166 NB 
503, 336 III 181. 

Unfavorable presumption indulged 

Where petition to vacate judg¬ 
ment did not allege that defendant 
did not authorize filing of appear¬ 
ance or authorize stipulation for ex¬ 
tension of time for filing answer, it 
would be presumed on appeal from 
order vacating judgment that de¬ 
fendant ordered entry of appearance 
and procured order extending time 
to file answer. 

Ill—Hurley V, Zimbon, 83 N.E.2d 
615, 336 Ill.App 356. 

Yerifloatlon of motion 

In determining sufficiency of veri¬ 
fication by party’s attorney of mo¬ 
tion to set aside default, appellate 
court must, in the absence of a 
showing to the contrary, assume the 
truth of a statement in the verifica¬ 
tion that the matters contained in 
the motion are true of the attor¬ 
ney's own knowledge. 

Ariz—Huff v. Flynn, 60 P.2d 931, 
48 Ariz. 175. 

9.6 Cal—Orchard v. Pancoast, 283 
P.2d 309, 133 CA.2d 62—Culllgan 

V. Leider, 149 P.2d 894, 66 C.A 2d 

61. 

Iowa.—In re Sterner’s Estate, 277 N 

W. 866, 224 Iowa 605. 
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Ohio.—Motorists Mut. Ins. Co. v. 
Auto Owners Mut. Ins. Co., App., 
136 N.E.2d 411. 

10. Ariz.—Fahrenbrink v. Moore, 75 
P 2d 360, 61 Ariz. 176—Petersen v. 
McEvoy, 39 P 2d 942—Lockwood v 
Lockwood, 168 P. 601, 19 Ariz. 216. 
Ark— mu V. Wilson, 224 S.W.2d 797, 
216 Ark. 179—State, to Use of Pike 
County, V. Wheeling Corrugating 
Co, 66 S.W.2d 282, 188 Ark. 289— 
Morgan v. Sc'ott-Mayer Commis¬ 
sion Co. 48 SW.2d 838, 186 Ark. 
637—Great Southern Fraternal Un¬ 
ion V. Stroud. 275 S W. 753. 169 
Ark. 509—Lilly v. Verser, 203 S.W. 
31. 133 Ark 547. 

Cal—In re Yoder, 251 P. 206. 199 
C. 699. 

Pacific Tel. & Tel. Co v. Fink. 
296 P.2d 843, 141 CALM 332—Jus- 
ti<*e V. Oroville-MVandotte Irr. 
Dist, 246 P2d 134, 112 C A.2d 616 
—Cushing V. Cushing, 212 P.2d 64, 
94 C A.2d 960—Raines v Damon, 
201 P2d 886, 89 C A.2d 812—Mok- 
lofsky V Moklofsky, 179 P 2d 628, 
79 C.A 2d 259—Carter v. Shinsako, 
108 P.2d 27, 42 CA 2d 0—Barker v. 
Ackers, 84 P 2d 264, 29 C A 2d 162 
—In re Bartholomew’s Adoption, 
84 P.2d 199, 29 C.A 2d 343—Bur¬ 
bank V. Continental Life Ins. Co., 

38 P.2d 451, 136 C A. 6—Jacobs- 

meyer v. Superior Court in and 
for San Diego County, 22 P 2d 253, 
132 CA 42—J. & W. C Shull v. 
Doerr, 294 P. 464. 110 CA 613— 
Budd V. Hough. 270 P 1074, 100 C. 
A 103—Brown v. Do Ward & Son.s, 
278 P. 257, 99 C A 222—Morton v. 
Kohler & Chase, 233 P 415. 70 C. 
A. 468—Westervelt v. McCullough, 
228 P. 734. 68 C A 198—Tn re 

Dahnke’s Estate and Guardianship, 
222 P. 381, 64 C A. 555—Gill v. 
Peppin, 182 P 815, 41 C A. 487— 
Winslow V McCarthy. 178 I\ 720, 

39 C.A. 337—Nolte v. Nolle, 164 P. 
873. 29 CA. 126—Hughes v Chung 
Sun Tung Co, 154 P 299, 28 C.A. 
371, hearing denied 164 P. 301, 28 
C.A. 311. 

Colo.—Parham v. Johnson, 292 P. 
699, 88 Colo. 127. 

Fla—People’s Realty Co. v South¬ 
ern Colonization Co., 83 So. 527, 78 
Fla 628 

Ga—Lawson v. Hay good, 43 S.E 2d 
649, 202 Ga 601—Southeastern 

Pipe Line Co v Garrett ex rel. Le 
Sueur, 16 SE2d 753, 192 Ga. 817 
—Butters Mfg. Co. v. Sims, 174 S. 
E. 623, 178 Ga. 776—Hamilton v. 
Kinnebrew, 131 S.E. 470, 161 Ga. 
495, in view of presumption of 
right of action. 

Kalll V. Spivey, 27 S.E.2d 476, 
70 GaApp 84. 

Ill —Lipski V. Schwartz. 126 N.E.2d 
416, 6 Ill.App. 677—Bosoniburg v. 
Schultz, 79 N.E.2d 633, 334 Ill.App. 
620—Continental 111. Nat. Bank & 
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§ 1577 APPEAL & ERROR 

In additioHi presumptions are indulged, on appeal, 
in favor of the action of the lower court in matters 
pertaining to the issuance,staying,!^ enjoining,^® 
quashing, or setting aside^^ of an execution, as they 


are also indulged in favor of the action of the court 
in matters pertaining to writs of assistance,^® af¬ 
fidavits of illegality,^® and supplementary proceed- 

ings.i7 


Trust Co. of Chicago v. Tlnkoff, 70 
N.B.2d 421, 330 Ill.App, 247— 

Mitchell V. Eareckson, 260 Ill.App. 
608—Patton v. Young, 233 Ill.App. 
615—Marabia v. Mary Thompson 
Hospital of Chicago for Women 
and Children, 224 Ill.App. 367. See 
In re Johnson’s Estate, 277 Ill 
App. 319—Sherwood v. Smolt, 198 
llLApp. 608. 

Iowa. —Seth Seiders, Inc., v. Adel 
Clay Products Co., 256 N.W. 666, 
218 Iowa 612. 

Ky.—Washle v. Security Bank, 97 S. 
W.2d 823, 266 Ky. 808—Ross v. Ea¬ 
gle Coal Co., 36 S.W.2d 48, 237 Ky. 
660 

Md.—Pioneer Oil Heat v. Brown, 16 
A.2d 880, 179 Md. 166. 

Mo.—Audsley v. Hale, 261 S.W. 117, 
303 Mo. 461—Reid v. Moulton. 210 
S.W. 34—Winkler v. Winkler, 199 
S.W. 981, 273 Mo. 60. 

Haight V. Stuart, App., 31 SW. 
2d 241—Brown v. Shaw, App., 12 
S.W.2d 608—Karicofe v. Schwanor, 
196 S.W. 46, 196 Mo.App. 666. 

N.J.—Kiel V. Bill Williams Auto 
Sales, Inc., 88 A.2d 11, 19 N.J.Su- 
por, 80. 

Okl.—Nolan v. Butts, 299 P. 869, 149 
Okl. 131. 

Or.—Prudential Loan Co v. Smith, 
42 P.2d 919, 150 Or. 27—Saurman 
V. Saurman, 282 P, 111, 131 Or 
117. 

Tex.—Smith v. Ferrell, Com App , 44 
S.W.2d 962—Cragin v. Henderson 
County Oil Development Co., Com 
App., 280 S.W. 664. 

Va.—Bardach Iron & Steel Co. v. 
Tenenbaum, 118 S.E. 602, 136 Va. 
163. 

4 C.J. p 789 note 69. 

All presumptions are in favor of 

uorreotness of ruling on motion to 
vacate a judgment on ground of sur¬ 
prise, inadvertence, or excusable 
neglect, notwithstanding rule that 
reviewing courts will listen more 
readily to an appeal from an order 
refusing to set aside a default than 
where the motion has been granted 
Cal.—In re McCarthy’s Estate, 73 P. 
2d 914, 23 C.A.2d 398 

Burden of showing error is on appel¬ 
lant 

Me.—Mininni v. Inhabitants of City 
of Biddeford, 68 A.2d 822, 144 Me 
336. 

Bneroise of discretion 

Nothing appearing to the contrary, 
reviewing court, considering propri¬ 
ety of action of lower court in re¬ 
fusing to strike an entry permitting 
passage of cause to supreme court 
and to make new entry, could not as¬ 
sume that lower court had withheld 


its discretion rather than exercised 
it. 

Vt.—Haven v. Ward’s Estate, 114 A. 
2d 413, 118 Vt. 601. 

No presumption tttxt petitioner’s al¬ 
legations were true 

On petition to set aside a judg¬ 
ment on the ground that an auditor 
was partial, the reviewing court 
could assume that the petitioner’s 
affidavits supported the allegations, 
but not that the judge found the al¬ 
legations to be true. 

Mass —Thomajanian v. Odabashlan, 
172 NE. 232, 272 Mass. 19. 

Proper ground 

Denial of vacation order is pre¬ 
sumed to be on a correct available 
ground although the ground did not 
appear in the order. 

SD.—Hatland v. Egan, 162 N.W. 

385, 39 S D. 7. 

Beentry of judgment 
On appeal from a judgment where¬ 
by the court reentered a judgment 
after having set it aside, the burden 
is upon appellant to show that the 
court erred in re6ntenng the judg¬ 
ment. 

Ark—Baxley v Watson, 214 S.W. 67, 
139 Ark 408 
xrncontested alddavits 
A pre.sumption that the facts sus¬ 
tained the action of the trial court 
Is unnecessary where a motion to 
vacate a judgment is supported by 
uncontested affidavits 
Tex.—Morris v. National Cash Regis¬ 
ter Co , Civ.App , 44 S W 2d 433. 
Unwarranted presumptions 

Reviewing court will not Indulge 
in presumptions which are not war¬ 
ranted by the record. 

111.—Bell Auto Repair & Painting 
Corp V. Giddlngs, 104 NE.2d 669, 
346 Ill.App. 209. 

Ohio —Shedenhelm v. Myers, 68 N. 
E.2d 331, 77 Ohio App. 386—An¬ 
drews V. Ackerman Coal Co, 17 N. 
E 2d 274, 69 Ohio App. 66. 

Where record supports judgment, 

an order vacating the judgment 
should not be affirmed unless it af¬ 
firmatively appears that there was 
some sufficient ground therefor. 

N.T —Sylvan Mortgage Co. v. Young, 
188 N.YS 616. 

Where record disclosed no ruling 

at term at which judgment was ren¬ 
dered on defendant’s motion to va¬ 
cate and set aside judgment for 
plaintiff, motion would be treated on 
appeal as having been overruled as 
of last day of term at which judg¬ 
ment was rendered 
Kan.—Smith v Kansas Transport 
Co., 238 P.2d 663, 172 Kan. 26. 
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11. Ala—Hutchison v. Powell, 9 So. 
170, 92 Ala. 619. 

Ark—Rust V. Reives, 24 Ark. 369. 
Cal.—Helvey v. Castles, 167 P.2d 
492, 73 C.A.2d 667—Bennett v. 

Johansen, 103 P.2d 1011, 39 C.A.2d 
672—Peers v. Stoll, 90 P.2d 119, 32 
C.A2d 611. 

Colo.—Cuthell Suburban Inv. Co. v. 

Fahey, 65 P. 946, 12 Colo.App. 487. 
4 C.J. p 789 note 70. 

Certiflsd execution 
The supreme court must assume, 
the contrary not appearing, that the 
trial court made such separate and 
independent examination of the evi¬ 
dence as the statute authorizing the 
issuance of certified execution con¬ 
templates shall be made as a basis 
for the adjudication that defendant 
should be confined in close jail. 

Vt—Dallahan v. Disorda, 16 A.2d 
179, 111 Vt. 331—Domina v. Pratt, 
13 A 2d 198, 111 Vt 166, followed 
In 13 A 2d 204, 111 Vt. 178. 
Vacating satisfaction of judgment 
On appeal from order vacating 
satisfaction of judgment, the view 
of the evidence moat favorable to 
support of the order must be taken 
Wis—Simon v Decker, 286 N W. 
406, 231 Wis 106. 

12. Ill —Holmes v. Fanyo, 63 N E. 
2d 249, 326 Ill.App. 624 

Pa—Cake v. Cake, 43 A. 971, 192 
Pa 650. 

13. Hawkeyo Ins. Co. v. Huston, 
96 NW. 896, 121 Iowa 393. 

14. Mo—Goodwin v. Costello, 212 
SW2d 804, 240 Mo App 656—Diet- 
rich V Dietrich, App , 28 S W 2d 
418 — Piskullc V Herbert, App, 293 
SW 426—Johnson v Kansas City 
Terminal Ry. Co, App, 232 S.W. 
239. 

4 C.J. p 789 note 73. 

16. Arlz.—Daggs v. Wilson, 69 P. 
150, 6 Arlz 388 

Cal.—California Mortg , etc , Bank 
v. Graves, 62 P 259, 129 C. 649. 

16. Fla—Houstoun v. Bradford, 17 
So 664, 35 Fla 490 

Ga.—Carmichael v. City of Jaekson, 
22 S.E.2d 470, 194 Ga. 664. 

Mobley v Valdosta Citizens* 
Bank, 79 S E. 77, 13 Ga App. 287. 

17. Parker v. Page, 38 C. 522 

Ind.—Mitchell v. Godsey, 63 N B 2d 
150, 222 Ind. 627. 

Iowa.—Iowa Methodist Hospital v. 
Long. 12 N.W 2d 171, 234 Iowa 843, 
160 AL.R. 440. 

Minn.—Menage v Lustfleld, 16 N.W. 

398, 30 Minn. 487. 

4 C.J. p 789 note 76. 
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Accordingly, the court, on appeal, will indulge 
in presumptions favorable to the orders and proceed¬ 
ings in and pertaining to execution or other judicial 
sales,^® and will not presume a defect or irregular¬ 
ity.^® However, it is held that, on a complete rec¬ 
ord, an order instructing the clerk to withhold, with¬ 
out apparent reason, a habere facias possessionem 
after judgment for recovery of land cannot be pre¬ 
sumed to have been for sufficient reasons.2® While 
it will be presumed in some instances that the trial 
court adjudicated the question of homestead on set¬ 
ting aside a judicial sale,2l it will not be presumed 
that the court did so in making the order of sale.22 

It has been held that allegations supporting an 


APPEAL & ERROR §§ 1577-1678 

application for the vacation of a judgment by con¬ 
fession must be taken as true on appeal from a denial 
of the application.22.6 Jn the absence of an effort 
to suspend enforcement of a judgment pending ap¬ 
peal, it will be assumed that the judgment has been 

obeyed.22*i0 

§ 1578. Costs and Allowances 

In the absence of a showing to the contrary, the 
presumption on appeal is in favor of the action of the 
lower court with respect to costs. 

Where there is no showing otherwise, the pre¬ 
sumption on appeal is in favor of the action of the 
lower court with respect to requiring security for 
costs,23 the award and taxation of costs,24 and the 


Szlstence of order 

Where on a motion to punish a 
judgment debtor for contempt for 
receiving and refusing to turn over 
money after the appointment of a 
receiver in supplementary proceed¬ 
ings, there is no evidence that an in¬ 
junction restraining him from col¬ 
lecting it was ever made, the exist¬ 
ence of such order cannot be assumed 
on appeal from an order denying 
such motion. 

N.y.—Holmes v. O'Rogan, 74 N.Y S 
10, C8 AppDiv. 318. 

18. Ala.—Vau.ss v Thomas, 31 So 
2d 502. 249 Ala. 440 
Ark—Baines v. Little, 132 S W 2d 
651, 199 Ark 34—Hmith V. First 
Nat Bank, 177 S W. 895, 119 Ark 
235 

Fla —Dayton v. State Life Ins. Co., 
154 So 208, 114 P"la 538. 

Ga—Henry & Hutchinson, for Use 
and Ben of Henry v. V M. C 
Products, Inc, CG S H 2d 775, 81 
GaApp 013. 

Ill —Barnes v. Swedish American 
Nat Bank of Rockford, 19 N E 2(3 
929. 371 Ill 20. 

Szurkus V Szurkus, 38 N E 2d 
805, 312 IllApp 511. 

Ky —Hume v. Ohenault, 202 S W.2d 
1018. 306 Ky. 68. 

Pa—Radnor Building & Loan Ass’n 
V. Scott, 120 A 804, 277 Pa. 56 
Tenn—Sipes v Sanders, 39 S W 2d 
739, 162 Tenn 593. 

Tex—Carmichael v Williams, Civ 
App, 268 SW. 502. 

4 C.J. p 789 note 77. 

Zn suit to enjoin sale of realty on 

exeontlon, on appeal from an inter¬ 
locutory decree sustaining a demur¬ 
rer to the bill and a final decree dis¬ 
missing the bill, the supreme judicl.al 
court would assume that attachment 
on mesne process was a general at¬ 
tachment of all the real estate of the 
debtor lying In the district including 
lots involved. 

Mass.—Horn v. Hitchcock, 127 N.E 
2d 482, 382 Mass. 643. 


Satisfaction of Judgment 

Where petition to strike satisfac¬ 
tion of judgment from the record 
averred that plaintiff had no notice 
of application to satisfy but answer 
denied averment and set forth a copy 
of acceptance of service by plain¬ 
tiff’s attorney, the supreme court 
would regard the order of satisfac¬ 
tion as one made after notice. 

Pa—City Deposit Bank & Trust Co 
v Zoppa, 9 A 2d 361. 336 Pa. 379. 
Setting aside sheriff’s sale 

’’After all, the ultimate test al¬ 
ways is whether or not the action 
of the court in setting aside the sale 
was a gross abuse of discretion, and 
h(‘ would 1)0 a strange student of 
law who could conclude that a chan¬ 
cellor gros.sly abused his discretion 
by refusing to do that which would 
have shocked his conscience" 

Pa—Delaware County Nat. Bunk v 
Miller. 154 A 19, 21, 303 Pa. 1. 

19. Ala—Cowvert v. McCorkle, 21 
So 63. 113 Ala 662 

Ky—Hardin v Bond, 66 S.W. 676, 
22 KyL. 117. 

Neb—National L. In.s. C(X v. Cran¬ 
dall. 96 N.W. 624, 2 Neb.(Unoff) 
336. 

20. Ky —Cole v. Dameron, 8 J.J 
Marsh 314. 

21. Mo —Acrcback v. Myer, 65 S.W 
1015, 165 Mo 685. 

22. Ark.—Bunch v Keith, 44 S.W. 

452. 64 Ark 654—Itobinson v 

Swearingen, 17 S.W. 3C6, 65 Ark 
55 

22.5 Ill —Moore v. Monarch Distrib¬ 
uting Co, 32 N.E 2d 1019, 309 Ill 
App. 339. 

22.10 Ky—Marshall County Board 
of Drainage Com’rs v Miller, 180 
S W 2d 398, 297 Ky. 600. 

23. Ala—Davis v. Harris, 101 So. 
458. 211 Ala. 679, 

Ky.—Davis v. Davis, 206 S.W. 623, 
182 Ky 470. 

4 C.J. p 790 note 82. 
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Pauper’s affidavit 

Ga—Crump v. McEntire, 10 S.E.2d 
186, 190 Ga. 684. 

24. Ala.—Torrey v. Bishop, 16 So. 
422, 104 Ala 548 

Dothan Chero-Cola Bottling Co. 
V. Weeks, 80 So 734, 16 Ala App. 
639. 

Ark —Mitchell v Eagle, 198 S.W.2d 
70, 210 Ark. 887 

Cal.—Gates v. Buckingham, 4 C. 286. 

Costello v. Roer, 176 P.2d 65, 77 
C A 2d 174—Ceranskl v. Muensch, 
141 P.2d 750, 60 C A 2d 751—Hoge 
v Lava Cap Gold Mining Corp., 
130 P2d 470, 56 CA.2d 176—Joost 
v Castel, 91 P.2d 172, 33 C.A.2d 
138—Southwestern Creditors* Ass’n 
V. Garvey, 16 P.2d 796, 128 C.A. 28 
—Blancctt v Burr, 282 P. 622, 102 
CA 122—Perry v. O’Brien, 219 P. 
4G7, 63 CA 620—Jansen v. Bry¬ 
ant. 199 P 512, 52 C.A. 605—Burr 
V Maclay Rancho Water Co., 147 
P 990, 26 C.A. 611. 

Ill—Ruddy v. McDonald, 149 Ill. 
App 110. See Clendenin v. Adams 
Exp Co . 200 HI.App 430. 

Ind—McCutchcn v McCutchen, 41 
NE. 324, 141 Ind. 697—Whisler v. 
Lawrence, 13 NE 576, 112 Ind. 
229—Smith v Strain, 72 Ind. 600 
—Miller v. Hays, 26 Ind 380— 
Sharum v. Padgett, 23 Ind. 193— 
Burnett v Cofiln, 4 Ind 218—Nich¬ 
ols V Woodruff, 8 Blackf 493— 
Stewart v Henry, 6 Blackf. 445. 

Louisville, etc., R. Co v. Palm¬ 
er. 39 NE. 881, 41 N.E 400, 13 Ind. 
App. 161. 

Minn —Hunt v Meeker County Ab¬ 
stract & Loan Co, ICO N W. 496, 
135 Minn. 134—Clague v. Hodgson, 
16 Minn 291. 

Miss—Liberty Mercantile Co. v. Al¬ 
len, 98 So 774, 134 Miss. 364. 

Mont.—Waite v. Vinson, 46 P. 652, 
18 Mont. 410. 

Nov—Lapham v. Osborne, 18 P. 881, 
20 Nev. 168. 

N Y.—Moore v. Vulcanite Portland 
Cement Co.. 116 N.E. 719, 220 N.Y. 
320. 
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allowance of counsel fees or the fixing of an allow- | ance for an attomey^s services, the fees of a mas- 


In re Wright’s Estate, 151 N.T.S. 
378, 89 Misc. 108, 13 Mills 560. 

Matthews v. Matthews, 1 N.T.S. 
222, 17 N.YSt. 994, 14 N.Y.Clv. 
Proc. 399. 

People V. Elmer, 3 Paige 85— 
Rogers v. Rogers, 2 Paige 468. 

Or.—Cunningham v. Friendly, 147 P. 
752. 76 Or. 16. 

Pa.—De Long v. Allentown, 1 Woodw. 
195. 

S.C.—Lewis V. Brown, 16 S.C. 68. 

Tex—Reed v. State, Civ.App., 78 S. 
W.2d 254—Campbell v. Campbell, 
Civ.App., 216 S.W. 134, error re¬ 
fused 

Utah.—Big Cottonwood Tanner Ditch 
Co. V. ShurtlilT, 174 P. 1124, 54 
Utah 5. 

Vt.—Dodge V. Carpenter, 18 Vt 609 
Va.—Hagan v. Richmond Trust Co., 
139 S E. 317, 148 Va 528 
Wash.—Newberg v. Farmer, 1 Wash. 
T. 182. 

Wls—Breen v Arnold, 147 N.W. 997. 
167 Wis. .628—Leary v. Leary, 32 
N.W. 023, 68 Wi.s. C()2. 

4 C.J. p 790 note 83. 

Costs, dependent on special oircnxn- 
stonces 

(1) Where a statute limits the re¬ 
covery of costs In certain actions to 
the damages awarded, unless the 
presiding Judge certitlea that greater 
damages should have been awarded, 
in the absence of an express recital 
In the record that the ci'rtlflcate of 
the judge was made, it cannot be 
presumed on appeal that It was 
made 

Ala —Holloway v. Henderson Lum¬ 
ber Co, 82 So. 344, 203 Ala 246— 
Danforth v. McClellan, 72 104, 

196 Ala. 667—Tecumseh Iron Co 
V. Mangum, 67 Ala. 246. 

4 C.J. p 790 note 83 [a] (3). 

(2) Under a statute, precluding a 
plaintiff in an action for as.sault and 
battery from recovering more costs 
than damages, where the damages 
do not exceed seven dollars, unless 
the court is of the opinion, and so 
certifies, that the tre.spass was will¬ 
ful and malicious, a granting of a 
certificate without evidence, or re¬ 
fusal of the certificate if the tres¬ 
pass was willful and malicious, as a 
matter of law, would constitute re¬ 
versible error, an assault purposely 
committed being deemed willful and 
malicious. 

Vt—Severance v. Gage, 121 A. 763, 
97 Vt 33. 

(3) Other cases Involving limita¬ 
tion of plaintiff’s recovery of costs 
to the amount of damages see 16 C J 
p 50 note 28. 

25. Ala.—Mims v. Alabama Power 
Co., 77 So.2d 648, 262 Ala. 121— 
King V. Keith, 60 So.2d 47. 267 Ala 
463—Davis y. Anderson, 140 So 


423, 224 Ala. 347 — ^Dent V. Foy, 97 
So. 627, 210 Ala. 160. 

Ga—Farmers’ & Merchants’ Bank v. 

Alford. 94 S.E. 818, 21 Ga.App. 646 
Ind.—Trick v. Eckhouse, 145 N.E 
687, 82 Ind.App. 196. 

Iowa—Glynn v Cascade State Bank 
of Cascade, 289 N.W. 722. 227 Iowa 
932. 

La.—Lockwood v. Kennedy, App., 44 
So 2d 176. 

Md.—Spencer v. McMullen, 81 A.2d 
237, 198 Md. 90—O’Dunne v. Safe 
Deposit & Trust Co. of Baltimore, 
104 A. 262, 133 Md. 91. 

Mo—Winning v. Brown, 100 S.W.2d 
303, 340 Mo. 178. 

Plckel V. Pickel, App., 179 S.W. 
949. 

Okl.—Smith V. Ogle, 1C4 P 2d 992, 
196 Okl. 295—Kelly v. Brown, 165 
P. 690, 56 Okl. 628 

Pa —In rc Holman’s Estate, 166 A 
608, 102 Pa Super. 198. 

Tex—^Pacific Mut Life Ins. Co. of 
California v. Schlakzug, Civ.App., 
180 SW.2d 980, revcr.scd on other 
grounds 183 SW.2d 709, 143 Tex 
264—Texon Oil & Land Co. of 
Delaware v. Hanszen, Civ.App., 292 
SW 663 

Utah—Burton v. Upper Blue Bench 
Irr Dist., 18 P.2d 291, 81 Utah 
352. 

Wash —Edmiston v. Empire Ice & 
Shingle Co. 266 P. 703, 147 Wash 
490 

4 C J p 790 note 84. 

Absence of record 

(1) In the absence of the record 
and evidence. It has been held that 
the reviewing court should not sub¬ 
stitute its judgment for that of the 
trial court with respect to proper 
attorney’s fees. 

Utah—Burton v. Upper Blue Bench 
Irr DKst., 18 P.2d 291, 81 Utah 362 

(2) On the other hand, it has been 
held, while recognizing that a pre¬ 
sumption ordinarily exists that the 
vice chancellor who made allowance 
of coun.sel fees had knowledge of 
extent and value of counsel’s serv¬ 
ices, that the presumption does not 
obtain where the record contains no 
evidence supporting the claim as to 

j the value of counsel’s services. 

N J —Barr v. Borough of Belmar, 
179 A 31. 118 N.J.Eq. 279. 

(3) Where partial transcript touch¬ 
ed on all matters pertinent to deter¬ 
mination of value of attorney’s serv¬ 
ices and relation of those services 
to object of suit, there was no pre¬ 
sumption that allowance was cor¬ 
rect. 

Mo.—Stamm v. Desnoyers, App., 263 
S.W.2d 46, 

Oonduet of hsari&flr 

, Where no prejudice appeared from 
the disjointed and Intermittent man¬ 
ner in which hearing was conducted 
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on right of plaintiff’s attorneys to 
recover attorney’s fees from defend¬ 
ant In proceeding to renew a Judg¬ 
ment, although judgment had been 
satisfied after proceedings were in¬ 
stituted without knowledge of plain¬ 
tiff’s attorneys, burden was on de¬ 
fendant to show error on appeal. 
Idaho—Updegraff v. Adams, 169 P. 

2d 501, 66 Idaho 795. 

Fees as damages 

(1) On appeal from assessment 
of damages on an injunction bond, 
where there is evidence supporting 
an allowance of attorney’s fees as 
damages, it is presumed on appeal 
that trial court did not include fees 
for services on appeal to which 
plaintiff was not entitled, even though 
there was evidence as to the value 
of such services on the appeal, In 
the absence of something to indicate 
that the court did include such fees, 
fees. 

Mo.—Farasy v. Hindert, App., 110 S. 
W.2d 786. 

(2) On appeal from Judgment on 
bond given as condition to issuance 
of restraining order, where defend¬ 
ants’ attorney, although present, 
made no objection to stipulation dic¬ 
tated Into record that attorneys had 
agreed that plaintiffs’ attorney would 
be entitled to a reasonable attor¬ 
ney’s fee, defendants’ attorney was 
presumed to have consented to stip¬ 
ulation. 

Okl —Callaway v. Sparks, 89 P.2d 
27.5, 184 Okl. 669 

Fee of receiver’s oonnsel is pre¬ 
sumed correct, but is subject to re¬ 
view on appeal and will be reversed 
for clear and sub.stantial error 
Md—Plakatoris v Bainder, 103 A 2d 
839, 204 Md. 223—County Corjiora- 
tion of Maryland v. Semmes, 182 A. 
273, 169 Md. 601. 

NC—Hood ex rel. North Carolina 
Bank & Trust Co v. Cheshire, 189 
S.E. 189, 211 N.C. 103. 

Objection to fee out presumed waiv¬ 
ed 

A reviewing court must presume 
that an objection to a motion to 
strike an item of attorney’s fees in 
the cost bill, based on a failure to 
specify that the fee was contingent, 
was waived where the objection was 
not made at the hearing. 

Cal.—City of Los Angeles v. Welsh, 
62 P.2d 296, 10 C.A.2d 441. 

Bale of court 

On appeal from orders of court 
of common pleas,fixing fees of plain¬ 
tiff’s counsel for services rendered 
for common benefit of all parties to 
partition actions, court of appeals 
was authorized to accept as exist¬ 
ent a rule of the trial court relating 
to fixation of attorney’s fees. 

Ohio—Hudson v. Hoster, App., 47 N. 
E.2d 895. 
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ter or a referee, 2 ® or other allowances.27 it is also 
to be presumed that the court rightly granted^® or 
denied,®® a motion to retax the costs, and that an or¬ 
der denying a motion to retax costs was made after 
judgment, so as to be appealable, rather than be¬ 
fore judgment.®® Further, in the absence of a dif¬ 
ferent showing in the record, it will be presumed 
that the trial court ruled correctly on a motion to 
dismiss the case for failure of plaintiff to comply 
with a rule for costs.®® ® 

It will not be presumed that the compensation al¬ 
lowed to a referee is excessive ;3i that there was an 
agreement to award costs against the successful 
party;®® that a clerk acted wrongfully in issuing 
execution for costs;®® or that the costs taxed were 
unlawfully incurred.®^ Where judgment was en¬ 
tered against the sureties on a cost bond, it cannot 
be presumed that the bond was rejected ;35 and the 
fact that a party made a pauper’s oath will not justi- 
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fy the presumption that he was unable to execute 
a cost bond at a subsequent time.®® The failure to 
exact a cost bond from one substituted as party 
plaintiff does not avoid the substitution order, the 
assumption being that such party was solvent.®*^ 

Where the instructions do not authorize the as¬ 
sessment of costs and the jury were not shown to 
have included costs in the verdict, the presumption 
is that they did not do so.®® 

§ 1579. Taking and Perfecting Appeal or 
Other Proceeding for Review 

On appeal there Is a general presumption that all 
steps necessary to bring the case into the appellate court 
were regularly and properly taken. 

Unless a statute provides otherwise,®® if there is 
something on which to base it,^® the general pre¬ 
sumption, on appeal is that all steps necessary to 
bring the case into the appellate court were regularly 


Services in producing' fund 

If a principle In law or equity can 
be found to sustain an award of rea¬ 
sonable counsel fee and costs to pre¬ 
vailing: lJt1g:ant’s attorney, who liti- 
g:ated dispute and whose services 
helped produce a fund, It should be 
applied 

Pa—Jones v. City of Pittsburgh, 43 
A.2d 664, 157 Pa Super. 528 

Time of settiner attorney’s fees 

If an attorney’s fee Is entered in 
term, it will be presumed that the 
court passed on the amount thereof, 
but. If entered in vacation, no pre¬ 
sumption with respect thereto can 
be Indulged where the clerk lacks 
power to pass on the matter. 

Minn.—Gundlach v. Park, 167 N.W 
302, 140 Minn. 78. 

Waiver of objection 

Reviewing court must presume 
that objection to motion to strike 
Item of attorney’s fees In cost bill, 
based on failure of motion to specify 
that fee was contingent, was waived, 
where objection was not made at 
hearing. 

Cal —City of Los Angeles v. Welsh. 
62 P.2d 296, 10 C.A.2d 441. 

20 . Ill.—Van Tleghem v. Sushenka, 
264 Ill.App. 409. 

Ariz.—Melster v. Rakow, 284 F.2d 
464, 79 Arlz. 97. 

4 C.J. p 790 note 85. 

27 . Ill —Brehm v. PlotrowskI, 98 
N.B.2d 725, 409 Ill. 87. 

Ind.—Brock v Rudug, 119 N.E. 491, 
69 Ind.App. 190. 

N.M.—Frank A. Hubbell Co. v. Cur¬ 
tis, 68 P 2d 1163, 40 N.M. 234. 

Ohio.—Ridgeway v. Home Federal 
Sav. & Loan Ass’n, 89 N.E.2d 105, 
86 Ohio App. 461. 


Pa.—Commonwealth v Traders’ & 
Mechanics’ Bank of Pittsburgh, 113 
A 186. 268 Pa. 626. 

Wash.—Hopkins v. Crnlb, 172 P. 201, 
101 Wash. 309—Casady v Ander¬ 
son, 156 P. 1067, 90 Wash 296. 

4 CJ. p 790 note 86. 

No presumption in contradiction of 
record 

While the appellate courts will 
not reverse the action of the lower 
courts In the matters of the compen¬ 
sation of auditors unless error clear¬ 
ly appears, yet they are bound to do 
so in obedience to the statute where 
the allowance cannot be sustained 
unless it be presumed from an in¬ 
spection of the report that the audi¬ 
tor was necessarily engaged a cer¬ 
tain number of days In the perform¬ 
ance of his duties, and such presump¬ 
tion would be In direct contradiction 
of the record. 

Pa—In re Hoy’s Estate, 78 Pa.Su- 
per. 512. 

28. Ala—Porter v. Tennessee Coal, 
Iron & R. Co, 68 So 808, 13 Ala 
App. 632, certiorari denied Ex parte 
Porter, 69 So 1019, 193 Ala. 679. 

Cal—Kellogg v Honcut Gold Mines 
Co, 76 P2d 561, 25 C A 2d 109. 
Utah—Big Cottonwood Tanner Ditch 
Co. V. Shurtllff, 174 P. 1124, 64 
Utah 6. 

4 C J. p 790 note 87. 

Presumption la favor of correct¬ 
ness of clerk’s taxation is overcome 
by a Judgment of the circuit court 
retaxing them. 

Mo.—State v. Hollenbeck, 68 Mo.App. 
366. 

29. Ala.—Smith v. Lewis, 102 So. 21, 
212 Ala. 133. 

4 C.J. p 790 note 88. 

80. Cal.—People v. California Pro¬ 
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tective Corporation, 244 P. 1089, 76 
CA. 354. 

30.5 Tex.—Cooper Petroleum Co v. 
Coghill, Civ App, 198 S.VV2d 616. 

31. Pa.—Appeal of McCann, 9 A. 48, 
6 Pa Cas. 15 

32. Ky.—Jones v. Johnston, 5 J.J. 
Marsh. 599. 

33. Mo—Tjcdo V. Fuhr, 229 S.W. 
821, 208 Mo App 6. 

34. Colo—Kinderman v. Hersch, 129 
P. 228, 63 Colo 661. 

35. Mo.—Newman v. Newman, 29 
Mo App. 649. 

36. Tenn.—Shaner v. Southern It. 
Co., 52 SW. 862, 103 Tenn. 259. 

37. Ky.—Pond Creek Coal Co. v. 
Hatfield, 16 S.W 2d 442, 228 Ky. 
806. 

38. Okl —.Spaulding v. Slegenthaler, 
219 P. 698, 93 Okl. 109. 

39. Utah—Johnston v. Geary, 33 P. 
2d 767, 84 Utah 47. 

40. Ala.—Hill v. Hill, 6 Ala. 166— 
Hancock v. Holmes, 3 Ala. 9. 

Iowa.—Hunt v. Downs, 60 Iowa 696 
—Brown v. Crandal, 23 Iowa 112. 
Determination on merits 

Where the reviewing court allowed 
an appeal and certified questions of 
law, the presumption arises that the 
determination was on the merits. 
N.Y.—Drake v. Herrman, 185 N.EL 
685, 261 N.Y. 414. 

Dack of transcript of evldenos 

In the absence of a transcript of 
evidence heard on a contest of the 
pauper’s affidavit for appeal, the ap¬ 
pellate court must presume that the 
county Judge properly denied an ap¬ 
peal. 

Tex.—Taliaferro v. Hale, CivA.pp., 47 
S.W.2d 340. 
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and properly taken,and the burden of proving ir¬ 
regularities in taking and perfecting the appeal is 
on the party alleging them.42 

Accordingly, presumptions have been indulged on 


appeal in favor of the petition, prayer, or affidavit 
for appeal or writ of error the grant or allow¬ 
ance of the appeal the taking of the appeal with¬ 
in the time allowed by law;^^ the giving or service 
of the notice of appeaH^ and the recording of the 


41. Ala—Barrett v. Gilbert, 148 So. 
801, 227 Ala. 94. 

Cal.—Brown v. Cobb, 219 P. 78, 63 
C.A. 533. 

Pla—Foremost Dairy Products v. 
Hubbard, 167 So. 527, 123 Fla. 711 
—Loner V. Sphaler, 105 So. 101, 89 
Fla. 499. 

Ind.—^Western Union Telegraph Co. 
V. Throop, 129 N.E. 876, 75 Ind 
App. 88. 

Kan —Toronto State Bank v. Guy, 
187 P. 866, 106 Kan. 244. 

La—Gardiner v. Erskine, 127 So. 
604, 170 La. 212. 

Mass—Duff V. Town of Southbridge, 
90 N.E 2d 12, 325 Mass 224-—Co¬ 
hen V. Price, 173 NE. 690, 273 
Mass. 303—Ashton Valve Co. v. 
Jean, 173 N.E. 689, 273 Mass. 360 
Mich—Puffer v. Clark, 168 NW. 471. 
202 Mich 169. 

Neb.— Oorpna Juris Seonndnm qnot- 

•d la Application of Burt County 
Public Power Dist„ 77 N.W.2d 773, 
778. 163 Neb. 1. 

N.M—Cullender v. Levers, 28 P.2d 
533, 38 NM. 112. 

Okl.—Edwards v. Smith, 142 P. 302, 

42 Okl 544. 

SD—Mizar v. Nelson, 180 N.W. 960, 

43 SD. 525. 

Tex—De Grazier v. Craddock, Civ. 
App., 56 SW.2d 673—J. C Dlel- 
mann Co. v Peaslee-Gaulbert Co, 
Clv.App, 23 S.W.2d 767— 
Hhodes v. Coleman-Fulton Pasture 
Co, Civ App. 186 SW. 365. 

Vt—Beam v. Fish, 163 A. 591, 105 
Vt. 96 

Wyo—McClintock v. Ayers, 245 P. 

298, 34 Wyo. 476. 

4 C.J. p 791 note 95. 

Anthorlty to appeal 

Appellant Is the only party who 
can assert that the appeal Is with¬ 
out his authority, and until he ob¬ 
jects thereto it will be assumed that 
docket entries showing that the ap¬ 
peal was for him and on his behalf 
were correct, and that the attorney 
ordering the appeal acted within his 
authority. 

Md.—McCall-Dinnlng Co. v. Hoblit- 
zell, 125 A. 410, 144 Md. 602 
Oorreotloa of desijaatioii of oonrt 
Where It appeared that timely no¬ 
tice of appeal and decree designated 
wrong appellate court, decree was 
corrected. 

Tex—Border State Life Ins. Co. v. 
Noble, Clv.App., 129 S.W.2d 821. 

Direct attack 

A motion to dismiss an appeal for 
irregularities in the proceedings was 
a direct, and not a collateral, at¬ 
tack, and hence it would not be con¬ 


clusively presumed from the order 
by the court granting the appeal that 
all the necessary conditions had been 
complied with. 

Ark—Walker v. Noll, 122 S.W. 488, 
92 Ark. 148. 

Pauper’s appeal 

(1) Where record shows that ap¬ 
pellant had previously been adjudi¬ 
cated sane, in absence of showing of 
total mental incapacity, It will be 
presumed that appellant was compe¬ 
tent to make pauper's affidavit. 

Ga—Morse v. Caldwell, 191 S E. 479, 
56 Ga App 804 

(2) In the absence of a showing 
that evidence was introduced in sup¬ 
port of a contest as to whether ap¬ 
pellant was able to pay the costs 
of appeal or that appellee Invoked a 
ruling on contest, court of civil ap¬ 
peals must presume that appellee 
neither introduced evidence nor in¬ 
voked ruling. 

Tex.—Speed v. Keys, Civ App, 110 
SW2d 1245. 

(3) Court of civil appeals, on mo¬ 
tion to dismiss the appeal, would not 
assume that the contesting affidavits 
were insufficient to raise the issue 
of the right to pauper’s appeal. 

Tex.—De Miller v. Yzaguirre, Civ. 

App., 143 SW.2d 425, error refused. 
Where appeal xnuet be decided 
against appellant 

Where, in any event, ultimate de¬ 
cision had to be against plaintiff, the 
supreme Judicial court would as¬ 
sume, without deciding, that appeals 
taken by plaintiff were properly be¬ 
fore the court. 

Mass —Bay State Cafe, Inc. v. Co¬ 
hen, 134 N.E.2d 914, certiorari de¬ 
nied 77 set. 128, 352 U.S. 896, 1 
L Ed.2d 85. 

42. Mass—Loonle v. Wilson, 124 N. 
E 272, 233 Mass. 420 

Neb— Corpus Juris Secundum qnoU 
ed in Application of Burt County 
Public Power Dist., 77 N.W.2d 773, 
778, 163 Neb. 1. 

4 C.J. p 791 note 96. 

43. Ill.—Espen v. Hinchliffe, 28 N. 
B. 692, 131 III. 468. 

4 C.J. p 791 note 97. 

44. Ill.—Chicago, etc, R. Co. v. 
Glos, 87 NE. 881, 239 Ill. 24. 

Tenn—Savely v. Phillips, 166 S.W. 

2d 780, 25 Tenn.App. 664. 

4 C.J. p 791 note 98. 

45. Conn—Milardo v. Branciforte, 
143 A 625, 108 Conn. 451. 

Md — Johnson v. Detzel, 179 A. 162, 
168 Md 691. 

Mass.—Loonle v. Wilson, 124 N.E 
272, 233 Mass. 420. 
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Mo.—State ex rel. Mann v. Reynolds, 
App, 62 S W.2d 483 
N.J —Brown v. Allied Plumbing & 
Heating Co., S3 A.2d 813, 130 N.J. 
Law 487. 

Ohio —Arthur S. Langonderfer, Inc. 
v. Brinks, Inc., 137 N.E.2d 409. 100 
Ohio App. 430. 

Tex—C. S Hamilton Motor Co. v 
Muckleroy, Civ App , 46 SW.2d 451. 
Wyo.—Coffee v. Harris. 197 P 649, 
27 Wyo. 394, rehearing denied 199 
P. 931, 27 Wyo. 494. 

4 C.J. p 791 note 99. 

Notice of filing of order 

Where the time for taking an ap¬ 
peal from an order begins to run 
from the time of notice of filing of 
the order, the mere taking of an ap¬ 
peal affords no basis for an infer¬ 
ence either that notice has or has 
not been given 

Minn.—State ex rel. Weiss v. Mon- 
arty, 279 NW. 836, 203 Minn. 23 

46. Ala—Couch v. Bryan, 96 So. 377, 
209 Ala. 13. 

Iowa.—Sawyer v. Iowa Constitution¬ 
al Prohibitory Amendment Ass’n, 
168 N.W. 679, 177 Iowa 218. 

N.J—Schnitzer v. Lanzara, 180 A 
234, 115 NJLaw 332. 

Wyo—McGinni.s v. Beatty, 196 P. 

311, 27 Wyo 287. 

4 C J. p 791 note 1 

Notice dated prior to entry 

Where a notice of appeal was dat¬ 
ed prior to entry and filing of judg¬ 
ment, and the indorsement acknowl¬ 
edging service appearing on such no¬ 
tice was undated, no presumption 
arises from the record that the no¬ 
tice was served within ten days aft¬ 
er entry of judgment, as required by 
statute, although the notice of ap¬ 
peal was filed after such entry of 
judgment 

Wyo.—Culbertson v. Ainsworth, 181 
P. 418, 26 Wyo. 214. 

Time of filing 

(1) Where notice of appeal from 
order was filed on same day as the 
making of a further order in the 
cause, and the relative hour of filing 
the notice did not appear, and neither 
the chancellor nor his vice chancel¬ 
lor had any knowledge of the finding, 
it would be presumed that notice was 
filed after the second order was 
signed. 

NJ.—Whitfield v. Kern, 6 A 2d 411, 
126 N.J.Eq. 616. 

(2) Where Judgment and notice of 
appeal bore same date of filing, it 
would be presumed that they were 
filed in the order necessary to ac¬ 
complish their purpose and notice of 
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notice forthwith on its filing as required by stat¬ 
ute the authority of the president of a corpo¬ 
ration to take the appeal;^® the authority of the 
attorney signing the notice of appeal the form,-'*® 
amount,51 execution,52 acceptance or approval,53 and 
filing54 in time, or the proper rejection,55 of the ap¬ 
peal bond or undertaking ;56 the sufficiency of the 
justification of a surety to the appeal l)()nd;57 the 
consent of surety to a change in the appeal bond ;58 
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and the issuance of a supersedeas.5® 

Also, it has been presumed that the record or 
transcript was transmitted in time®® and by the clerk 
of court having the lawful custody thereof,®! al¬ 
though, where the transcript was filed in vacation, it 
is held that it will not be presumed to have been 
filed by order of court.®2 Other presumptions in¬ 
dulged in particular cases arc that the intention was 
to appeal from a final judgment, order, or decree®^ 


appeal would not be deemed prema¬ 
ture. 

Wash—Palrview Lumber Co. v 
Makos. 265 P.2d 837. 44 Wash 2d 
96. 

47. Fla.—Garrison v. Parson.s, 25 
So. 336, 41 Fla. 143. 

48. La.—Pierson v. Victory Indus¬ 
trial Life Ins. Co., 134 So. 425. 18 
La.App. 327. 

49. Md —McCall-Dinning Co v Hob- 
htzell, 125 A 410, 144 Md 602 

4 C J. p 791 note 3. 

60. Fla—Vecchio v. Hanson, 151 

So. 407, 113 Fla 1. 

4 CJ p 791 note 4. 

Scope of appeal bond 

Where a judt^mtmt is an entirety, 
in construing the scope of the ap¬ 
peal bond, an cfl’ort to appeal from 
a portion of the judgment will not 
be presumed 

Ala—John.son v Williams, 132 So 
170, 222 Ala 278 

51. Fla—Gus’ Baths, Inc v Light- 
bown, 160 So 370, 118 Pla 813 

La—Darden v. Kline, 106 So 307, 
159 La 793 

Pa.—Evans v McDonald Const. Co , 
131 A 467, 284 Pa 593 
Tex—Emery v Emery, Civ App , 70 
S W 2d 238—McConnell v. Libecap. 
Civ App, 38 S W2d 408. 

4 C.J. p 791 note 5. 

52. Colo—I’eters v. Peters, 261 P 
874. 82 Colo 503. 

Tex —Guevanj v. Guevara, Clv.App , 
249 SW. 625 
4 C.J. p 791 note 6. 

53. Ky—Blair v Basham, 292 S.W 
300. 218 Ky 775 

RI—Clapp V. Freeman, 16 A. 207, 17 
A. 921. 16 RT. 344. 

Tex —McConnell v Libecap, Civ. 
App, 38 SW.2d 408—Home Tele¬ 
phone & Electric Co. v. Branton 
Civ App , 7 S W 2d 627, aillrmed, 
Com.App, 23 SW.2d 294. 

4 C J. p 791 note 7. 
irnfavorable presumption 

Where record of the clerk of su¬ 
perior court showed that court was 
in vacation when appeal bond was 
approved, reviewing court must as 
Bume, In determining efTect of such 
approval, that term had been ad¬ 
journed pursuant to statute creat¬ 
ing the court. 

Ind.—^Lock Joint Tube Co. v. Citi¬ 


zens Trust & Sav Bank of South 
Bend. .31 N E 2d 989, 218 Ind 162 

Validity of bond 

Statutory presumption of due ap¬ 
proval of appeal bond, attendant on 
the filing of bond, is for the benefit 
of valid bonds, and i.s inapplicable to 
a btind clearly invalid. 

Iowa—Bultolph V. Town of Post- 
ville, 296 NW. 817, 230 Iowa 89 

54 Ark —Fairview School Disl No 
7 V. Mammoth Spring School Dist 
No 2. 70 SW2d 502, 189 Ark 74 
La —Ilartman-Salmen Co v. Malon¬ 
ey, App , 156 So 83 
Neb — Corpus Juris Secundum quot- 
ed in Application of Burt County 
Public Povser Dist, 77 N W 2d 773, 
778, 163 Nth 1. 

4 C.J. p 791 note 8. 

Time of entry of Judgment 

(1) Where record did not affirm¬ 
atively show otherwise, appellate 
court was required to presume that 
judgment was rendered at the time 
the directed verdict wu.s returned and 
filed in determining whether appeal 
bond was tinu'ly filed 

Tex —Bruce v San Antonio Music 
Co, Civ App., 165 S.W 2d 243, er¬ 
ror refused. 

(2) Presumptions that judgment 
was entered on a date which upholds 
rather than d<*featH the appeal, and 
that the judgment was rendered on 
the recited date of Its entry, were 
not applicable to sustain right of 
appeal, where recitals In judgment 
showed that it was rendered eight 
da>s before it was actually entered, 
and that appeal bond was not filed 
until more than thirty days after 
rendition of judgment. 

Tex—Sloan v Richey, Civ.App , 143 
S W 2d 119, error dismissed, judg¬ 
ment correct. 

No time speoifled 

Where no time was specified with¬ 
in which to file the appeal bond, It is 
assumed that the time given was the 
shortest time allowed by the stat¬ 
ute. 

Ill —Newport v. McPherson, 198 Ill 
App. 262. 

Pauper’s oath 

Plaintiff, shown by his deposition 
to have become a resident of another 
state during the pendency of the 
suit, however, must be presumed to 
have so continued and filed a pauper’s 
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o.ath in lieu of appeal from Judgment 
of dismissal without authority. 

Tenn—Goodlin v. Hutson, 65 S.W. 

2d 217, 16 Tenn App 488. 

55. Ill —Brandenberg v. Elsenreich- 
er, 208 Ill.App. 224. 

58. Colo—Zollinger v. Valderln, 168 
P. 1118, 69 Colo. 39. 

Ill—Seo Albrecht v. Auditorium Ly¬ 
ceum, 210 HI App 362. 

La—Vinyard v. SLassi. App., 152 So. 
161 

Mns.s—Tait v Downey, 166 NE 857, 
267 Mass 422. 

Wa.sh.—Watson v. Dumas, 216 P. 848, 
125 Wash 574 
4 CJ p 791 note 9. 

57. La—Industrial Loan Co. of 
Monroe v Hendricks, 146 So. 317, 
176 La. 634. 

Wash—Johnston v. Karjala, 19 P. 
2d 948, 172 Wash. 122, 90 A L R. 
967. 

4 C J. p 791 note 10. 

58. Tex—King v. King, Civ App., 01 

5 W 2d 511, error dismissed. 

59. Ky,—W. J. Simrks Co. v. Cum¬ 
mins' Adm’r, 209 S W. 18, 183 Ky. 
143 

4 C J. p 791 note 11. 

Supersedeas allowed by statute 

Where the statute Itself effects 
the supersedeas after the court has 
fixed the amount of the bond, the 
court will not assume that the or¬ 
der allowing a supersedeas directed 
the giving of a bond properly condi¬ 
tioned. 

N M —Hart v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, 28 P.2d 617, 38 
NM 83 

80. Md—State v. Mackall, 11 Gill 

6 J 456 

Tenn—State v. Hyde, 4 Baxt. 464. 

81. Wis—Reed v. Wilson. 43 N.W. 
660, 75 Wis. 39. 

62. Tex —Robson v. Moore, Civ. 
App, 166 SW 908. 

63. Ala—Dees v Lindsey Mill Co., 
97 So 647. 210 Ala. 183. 

Ark—Hughes v Sebastian County 
Rank. 176 S W. 613, 118 Ark. 601. 
Iowa—In re Kahl’s Estate, 232 N.W. 
133, 210 Iowa 903. 

Mass —Hays v The Georgian, Inc., 
181 N.E. 765. 280 Mass. 10, 85 
ALR. 1251. 

5 C.—^Wilson V. Southern Ry., Caro- 
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in one case only;®^ that a judgment for costs is 
separately appealable that the dating of a writ 
of error, citation, and bond as of a day prior to the 
rendition of judgment was a clerical error ;66 that 
the appeal was not taken in open court that the 
order granting the appeal was signed on the day it 
was entered that error in fixing a return date for 
appeal beyond the statutory time was imputable to 
the court signing the order and that appellant 
obtained leave from the lower court to withdraw his 
first appeal under which appellee had not been 
citedJ® 

In other cases, it has been presumed that a writ 
of error was sued out by one of two defendants 
in the name of both defendants that an admin¬ 
istrator is not a necessary party to the appeal 
that a trustees* appeal is in behalf of the same trust 
they represented below that, in the absence of a 
denial, the facts stated in an answer in bar of the 


appeal are true;^^ that the lower court ruled correct* 
ly on the absence'^s or insufficiency'^® of an affidavit 
for appeal; that the lower court ruled correctly in 
dismissing exceptions which were not prepared with 
reasonable promptness that notice of appeal 
truthfully stated appellant's representative capac¬ 
ity that notice was given appellees of an order 
extending the time for filing the appeal bond;*^® 
that appellee acquiesced in the bond given;®® and 
that the lower court ignored an affidavit attached to 
the notice of appeal contrary to law.®^ 

It is presumed that no further extension of time 
for appeal was asked, or, if asked, that it was right¬ 
ly refused.®® Also, where the appeal was not taken 
in due time, but the appellate court is required by 
special legislative act to take cognizance of the 
appeal as though it had been taken in due time, it 
must be presumed that the order appealed from had 


lina Division. 115 S.E. 764, 123 S.C. 
899. 

S.D—Morrison v. Connery, 223 NW. 

210, 54 SD 329. 

4 C.J. p 791 note 15. 

Appoal from <<order” 

Although notice of appeal specified 
that appeal was taken from "order,” 
district court of appeal disregarded 
such defect and assumed that it was 
intention to appeal from Judgment, 
where question was not raised by re¬ 
spondent 

Cal.—Haro v. Southern Pac. R. Co., 
62 P2d 441, 17 C.A 2d 594. 

Entry of Judgrment 

On the question of the finality of 
a judgment to sustain an appeal, 
where the judgment is entered on 
the minutes by the clerk, the pre¬ 
sumption obtains that it was under 
the direction of and met the approv¬ 
al of the Judge. 

Tex.—Loper v. Hosier, Civ App , 148 
a W.2d 889, error dismissed, judg¬ 
ment correct 

Gronnds not raised by pleadings 

Objection to the validity of an as- 
sevssment, on grounds not raised by 
pleadings, and on which no finding 
was made, cannot be raised on ap¬ 
peal, it being assumed in support of 
the judgment that the appeal was 
not taken on such grounds. 

Cal.—Cooper v. Reardon, 236 P. 180, 
71 CA. 649. 

64. Ala.—Murray v. Ezell, 3 Ala 
148. 

Appeal not taken from final Jndg- 
ment 

Where for any reason it may not 
be presumed an appeal was taken 
from final judgment, and the record 
reveals but one other matter from 
which appeal could He, it will be held 
that the appeal is from the latter 
matter. 


Iowa.—Clinton Bridge Works v. 
Kingsley, 175 N.W. 976, 188 Iowa 
21S 

65. Cal—In re Phillips’ Estate, 261 
P. 713, 202 C 600. 

66 . U.S—Glenn v. Liggett, Mo, 10 
set. 867, 135 U.S. 633, 34 L Ed. 
262. 

67. Burden of showing 

■When a party takes an appeal In 
open court, he must see that the rec¬ 
ord afhrmatlvely shows that it was 
taken in open court, and. where the 
record Is silent on the question, the 
presumption is that the appeal was 
not so taken, and in such case it Is 
Incumbent upon appellant to cause 
citation to be issued and served up¬ 
on appellee. 

NM—Childers v. Lahann, 138 P. 202, 
18 NM 487. 

Xn Xiouislana 

(1) Where the record contains 
nothing on which to base a conclu¬ 
sion to the contrary, it will be as¬ 
sumed that the motion, on which 
the appeal was based, was made in 
open court. 

La—Labarre v Rateau, 14 So 2d 642, 
203 La 802—McCann v. Todd, 10 
So 2d 769, 201 Ln 953 
Woodfln v Paul, Rice & Levy, 
Inc, App., 62 So 2d 307, rehearing 
denied 53 So 2d 299—Perez v. Car- 
brey, App., 22 So 2d 76—Brown v. 
Tauzln, App, 163 So. 764, annulled 
on other grounds 168 So 602, 185 
La. 86—Ratcliff v. Industrial Life 
Ins. Co., App., 163 So. 428—Drago 
V. Dorsey, 129 So. 261, 12 La App. 
651—James v. City of New Or¬ 
leans, 126 So. 464, 14 La.App. 311 
—Bishop-Wyatt Co. v. Latln- 
Amerlcan Life & Casualty Ins. Co.. 
126 So. 167, 12 La.App. 68—Marsh 
v. Avengno, 3 La App. 294. 

1388 


(2) In the presence of facts tend¬ 
ing to show that the order of appeal 
was signed in chambers, however the 
appellate court could not presume 
that the order was granted in open 
court, as regards the sufficiency of 
the appeal. 

La—Ducre v. Succession of Ducre, 
118 So. 864, 167 La. 133. 

Quinn v. Banker, App., 166 So. 
908 

68. Ky —Security Life Ins. Co. of 
America v Duncan’s Adm’r, 197 S. 
W. 639, 176 Ky. 724. 

69. La —Vinyard v. Stassl, App , 162 
So. 161. 

70. La—Taylor v. Huey, 11 La Ann. 
611 

71. Ala.—Poster v. Harrison, 8 Ala. 

25. 

72. Cal.—Barnhart v. Edwards, 44 
P 160, 111 C. 428. 

73. Ind.—Barr v. Geary, 142 N.E. 
622, 82 Ind.App. 6. 

74. Ind —Glasahurn v. Deer, 41 N. 
E. 376, 143 Ind 174. 

75. Ark.—Billingsley v, Adams, 146 
SW. 190, 102 Ark 611. 

76. Ind.—Whisenand v. Belle, 66 N. 
E. 960, 164 Ind. 38. 

77. Mass.—Hlrsch v. Goldstein, 164 
N.E. 82, 265 Mass. 368. 

78. Idaho.—Oatman v. Hampton, 266 
P. 629, 43 Idaho 676 

79. Colo.—McKenzie v. Murphy, 68 
P. 838, 29 Colo. 486. 

80. N.C.—Hancock v. Bramlett, 86 
N.C. 393. 

81. S C —Moses v. Sumter County, 
33 S E. 851, 55 S.C. 602. 

82. Ariz.—Navajo Realty Co. v. 
County Nat. Bank & Trust Co. of 
Santa Barbara, 260 F. 885, 81 Ariz. 
128. 
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been complied with.88 It has been presumed that 
an appeal lies from an order where a meritorious 
question was presented in the trial court.83.5 Where 
a statute permits the trial court to pass exceptions 
to the appellate court before final judgment and the 
bill of exceptions states that exceptions are allowed 
and passed to the appellate court, it will be assumed 
that the trial court acted under the statute.83.io xjn- 
denied allegations of an appellant's motion to bring 
in a defendant as appellee are assumed to be 
true.3*i5 

On the other hand, appellate courts have declined 
to presume that they had jurisdiction that the 
appeal was taken from a provision of the decree 
favorable to appellant ;85 that there are other parties 
than those named in the writ of error that the 
trial judge abused his discretion in fixing the return 
day;37 that waiver of appeal bond was not entered 
into within the statutory period following notice of 
appeal that the trial judge's failure to sign the 
certificates of evidence was due to his neglect;*^ 
that the court would attempt to dispose of the case 
by successive final judgments each covering parts 
of the matter in controversy and that no notice 
was given of an application for an extension of the 
time for the filing of the appeal bond.^^ 

Where, to be appealable a judgment must, in gen¬ 
eral, have been rendered within the term of court 
at which the case was tried, but the judgment it- 
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self shows that it was rendered after the end of 
the term, it will not be presumed that the term has 
been extended or that judgment has been entered 
by agreement in vacation.31 6 jt may not be pre¬ 
sumed that the appeal was taken from an order other 
than the one specified in the notice of appeal.3i-i0 

§ 1580. Making and Contents of Bill of Ex¬ 
ceptions, Case, or Statement of 
Facts 

a. Preparation, presentation, filing, and 

settlement 

b. Contents 

a. Preparation, Presentation, Filing, and Set¬ 
tlement 

(1) In general 

(2) Time and order of various steps 
(1) In General 

It will be presumed that a settlement of a bill of 
exceptions, case, or statement of facts was regular and 
by the requisite authority. 

The settlement of a case or a bill of exceptions 
may be presumed from the fact that, the trial court 
made the case or the bill a part of the record prop¬ 
er,^- or from the fact that the appeal was moved 
in its order on the calendar;^3 hut, on the other 
hand, it will be presumed that the trial judge did not 
sign the bill of exceptions where his signature docs 


83. Md—Prout v. Berry, 2 Gill 147. 
83.5 NJ.—Elbluin Holding Corp. v. 

MIntz, 1 A 2d 204, 120 N J.Law 

G04. 

83.10 Vt—Collins v Fogg, 199 A 
251, 109 Vt. 4 33—Ryan v. Barrett, 
162 A. 793, 105 Vt. 21. 

83.15 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P 2d 649, 42 N M 
674 

84. Vt —Duprey v Harrington, 153 
A. 355, 103 Vt. 274. 

Appollant mast show appeal aathor- 
Ized 

Since no presumption of Jurisdic¬ 
tion attaches to ajipellate tribunals, 
the burden rests on appellant to 
bring himself within a reasonable 
<jonstruction of the statute author¬ 
izing an appeal. 

Ind.—Thomp.son v. A J. Thompson 
Stone Co., 144 NE. 160, 81 Ind 
App. 442. 

Pauper’s oath on Joint appeal 

Where a Joint appeal from a Joint 
Judgment on a Joint assignment of 
error was taken, the reviewing court 
will not assume from the certificate 
of the clerk that “appellant had made 
and filed an affidavit,’' as provided by 
statute, that each of the defendants 
filed a Joint or separate affidavit of 


impecunlosity, so as to preclude dis¬ 
missal of the appeal because the 
appeal was not perfected. 

Utah—Johnston v Geary, 33 P.2d 
757, 84 Utah 47. 

85. Iowa.—Boatwright v. American 
Life Ins. Co., 180 NW. 321, 191 
Iowa 253, 11 ALR 1085. 

4 C.J. p 792 note 29 
Favorable portion of charge 

Statement by the court In charge 
favorable to appellants, is not as¬ 
sumed to be questioned by them, al¬ 
though appearing in a general state¬ 
ment claimed to be erroneous. 

Conn—Beitler v Rudkin, 133 A. 214, 
104 Conn, 404. 

86. IT S —Gumbel v Pitkin, La , 5 
SC 616, 113 US 546, 28 L Ed. 
1128 

Where appeal is in gnardian’s 
name, the court could not assume 
that Ibft appeal was taken in the 
ward’s behalf 

Mass.—Madden v Madden, 181 N.E. 
771, 279 Mass. 417. 

87. La—Bartoll v. Huguenard, 2 So. 
196, 6 So. 30, 39 La Ann. 411. 

88. Utah —Obradovlch v. Walker 
Bros. Bankers, 16 P.2d 212, 80 Utah 
587. 


89. Va —Kavanaugh v. Stevenson, 
120 SB 163, 137 Va. 625. 

90. Mont—Rlngling v. Blering, 272 
P. 688, 83 Mont. 391. 

91. Colo.—Pennington v. McNally, 
19 P 503, 11 Colo. 667. 

91.6 Tex—Murphy v. Boyt, 168 S. 
W2d 631, 140 Tex. 382 

91.10 (Tal.—Palomar Refining Co. v 
Prentice, 118 r.2d 322, 47 CA.2d 
672 

Ohio—Beach v. Rowekamp, 58 N E. 
2d 238, 74 Ohio App. 251—Wii- 
linms V Braun, 30 NE.2d 363, 65 
Ohio App 461. 

92. Mo.—Ray County Sav Bank v. 
Hutton, 123 SW. 47, 224 Mo. 42. 

4 C,T. p 792 note 34. 

Insaffloient bill 

Where the bill of exceptions does 
not comply with the statute, such as 
a bystander’s bill prepared by Wit¬ 
nesses in the proceedings, no pre¬ 
sumption can be indulged that it 
was presented to the chancellor or 
that he took cognizance of it as a 
part of the record. 

Ark.—McConnell v. McCord, 281 S. 
W. 384, 170 Ark. 839. 

93. N.Y.—Frost v. Smithy 20 N.Y. 
Super. 108. 
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not appear thereon.®^ Where it appears that the 
bill of exceptions, case, or statement of facts was 
settled, it will be presumed, in the absence of a 
showing to the contrary, that the settlement was 


regular,^® that the trial judge did his duty in ap^ 
proving the bill,®® and that the judge or other per¬ 
son who signed and approved the bill, case, or state¬ 
ment had the requisite authority to do so,®^ although 


9^ 111.—Jones v. Sprague, 8 Ill. 
55. 

4 C.J. p 792 note 36. 

95. Pla—Palatine Ins. Co. v. Whit¬ 
field, 74 So. 869, 73 Pla. 716. 

Ind.—^Dammeyer v. Vorhis, 113 NE. 

764, 63 Ind.App. 427. 

Me.—Colby v. Tarr, 34 A.2d 621, 140 
Me. 128. 

Mo—Lee v. Ireland, App, 185 S.W. 
1173 

N.M.—First State Bank of Alamo¬ 
gordo V. McNew, 262 P. 997, 32 N 
M. 225. 

Wyo.—Granllck v. Johnston, 213 P. 

98. 29 Wyo 349. 

4 C.J, p 792 note 37. 

▲oknowledgmeat of servloe 

Where plaintiff, in excepting to 
judgment sustaining separate demur¬ 
rer of one of two defendants sued 
jointly on a joint cause of action, 
designated both defendants as de¬ 
fendants in error, an acknowledg¬ 
ment of service of bill of exceptions 
by named persons as attorneys for 
the other defendant who had made 
no appearance in trial court was pre¬ 
sumed to have been authorized, in 
absence of anything in record to re¬ 
but presumption, and the acknowl¬ 
edgment, being regular In all other 
respects, was sufficient. 

Ga—Johnson v Motor Contract Co., 
198 SE 59, 186 Ga. 466. 

Applicable only where not plainly 
objectionable 

While the rule is that all presump¬ 
tions are in favor of the action of 
the trial court with respect to the 
bill of exceptions, this rule is of 
proper application only where the 
matter objected to, as presented in 
the bill, is not plainly objectionable, 
and hence in need of explanation in 
order to make manifest the error and 
its prejudicial character. 

Tex.—Morgan v. Maunders, Clv.App., 
37 S.W.2d 791. 

Assignment of errors with bill 

(1) As the court should refuse to 
settle a bill of exceptions when no 
assignment of errors is presented 
therewith, it must be assumed, with¬ 
out a showing to the contrary, that 
the assignment of errors was pre¬ 
sented to the judge with the bill of 
exceptions. 

Fla.—Palatine Ins. Co. v. Whitfield, 
74 So. 869. 73 Pla. 716. 

4 C.J. p 792 note 37 [a]. 

(2) Also, where a bill of excep¬ 
tions, duly authenticated, contains no 
assignments of error, it is not con¬ 
clusively presumed that such assign¬ 
ment was not presented to the Judge, 
even though the supreme court rule 


directs that the assignment be made 
a part of the bill. 

Pla.—Palatine Ins. Co. v. Whitfield, 
supra. 

Knowledge of trial judge 

The law as.sumes that trial court 
knows whether or not a proposed 
statement of facts is accurate, since 
the court is deemed to remember the 
evidence and proceedings in a case 
which It has tried. 

Wash —Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, G Wa8h.2d 1. 
Notice 

(1) Where record does not affirm¬ 
atively show that court below has 
acted illegally with respect to no¬ 
tice of time when and place at which 
brief of evidence was to be present¬ 
ed for approval, presumption is that 
court was satisfied as to requisite 
notice having been given and acted 
legally in approving the brief. 

Ga—Nashville, C & St. L. Ry. v 
Ham, 60 S.E 2d 831, 78 GaApp 
403 

(2) Where trial court had certi¬ 
fied that bill of exceptions submitted 
had been corrected, allowed, signed, 
and sealed, it would be assumed that 
all was done that was required in 
order to perfect the bill, although 
it did not state that the clerk had 
notified the adverse party. 

Ohio—Reibold v Evans, 29 NE2d 
369, 65 Ohio App 123. 

(3) It is presumed that trial judge 
will not sign certificate of exceptions 
unless it appears to him that the re¬ 
quired notice was given by the ex¬ 
cepting party to the opposing party 
of the time and place of tender of 
the certificate. 

Va.—Town of Palls Church v Myers, 
46 SE.2d 31, 187 Va. 110. 

PresomptioiLs raised by certifloation. 

The certification of a bill of excep¬ 
tions, which recited an offer of proof, 
did not raise the presumption that 
the witnesses offered were present 
and that the evidence was properly 
offered, nor import a waiver by the 
trial court of the calling of wit¬ 
nesses. 

Or—Columbia Realty Inv. Co. v. 
Alameda Land Co, 168 P. 440, 87 
Or. 277. 

Submission to opposing oonnsal 

(1) Submission to opposing coun¬ 
sel will be presumed, where no ob¬ 
jection on this ground was taken be¬ 
low. 

Cal—Bell V. Fee Title Co., 231 P. 

698, 69 CA. 437. 

4 G.J. p 972 note 37 [b]. 

(2) This is true in absence of 
showing to contrary. 
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Tex.—Texas Emp. Ins. Ass’n v. Phil¬ 
lips, Civ App., 256 S.W.2d 364, er¬ 
ror refused no reversible error. 

(3) Where in oral argument on 
appeal it was disclosed that a hear¬ 
ing was had by the court as to 
whether bill of exception as present¬ 
ed for approval was correct, both 
parties being present, and the court 
approved and filed bill without any 
exception being taken to such action, 
bill of exception was not defective 
merely because it did not recite that 
it was submitted to the opposite par¬ 
ty for examination but affirmative 
showing was necessary 
Tex —Texas Emp Ins Ass’n v. Boyd, 
Civ App. 199 SW.2d 267. 

Bubbor stamp signature 

Where bill of exceptions showed a 
rubber stamp signature of trial 
judge, the presumption was that the 
signature was attached by the judge 
with the intention of thereby signing 
the bill unless the record affirmative¬ 
ly showed the contrary 
Ind—Pursley v. Hisch, 85 N E 2(1 
270, 119 Ind App 232 

96. Tex—Floyd v Fidelity Union. 
Casualty Co., Com App , 39 S.W 2d 
1091 

Texas Indemnity Ins Co v 
Clark, Civ App, 50 S W 2d 465, set 
aside Com App, 81 S W 2d 67— 

Morgan v. Maunders, Civ.App., 37 
S W 2d 791. 

Approval of form of bill 

Where trial judge signs certificate 
that it is necessary that testimony 
be set forth in qu»‘stion and an.swer 
form, appellate court must assume 
that he believed the statement to be 
true. 

Fla—City of Hollywood v. Bair, 168 
So. 815, 124 Fla 520 
Notice to opposing counsel 

Where notict* was given at about 
lO'OO am that certificate of proceed¬ 
ings in case would be tendered to 
trial judge for his signature at 4:00 
p m., signing of certificate by trial 
Judge would be presumed to have 
been justified by facts and circum¬ 
stances within his knowledge, and 
presumption was not overcome in 
absence of complaint that any other- 
duties prevented opposing counsel 
from being present and examining 
the tendered certificate, 

Va.—Stokely v Owens, 52 S.E.2d' 
164, 189 Va. 248. 

97. Idaho.—Ball v. Village of Par¬ 
ma. 286 P: 24, 4^ Idaho 40. 

N.M—First State Bank of Alamo¬ 
gordo V. McNew, 262 P. 897« 32 N.. 
M. 225. 

4 C.J. p 792* notA 35. 
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the contrary has been held as to the authority of a 
special judge where the record docs not show how 
he came to be acting.98 

Moreover, it has been presumed that a statement 
of facts approved by both parties and by the trial 
judge was prepared by a properly qualified re- 
porter.®®-® Also, in the absence of a showing to the 
contrary, it will be presumed that a statement of 
facts or a bill of exceptions before the appellate 
court was filed in the lower court.^® A presumption 
of regularity will be indulged as to the amendment 
of a bill of exceptions, case, or statement,! or as to 
the substitution of another one for the original 
and the parties will be presumed to have agreed or 
disagreed as to a statement of facts accordingly as 
the trial judge certified the statement to be an agreed 
one,® or as it purports to have been made out by the 
judge as on a disagreement,^ and, in the latter case, 
it will be presumed that the bill of exceptions prop¬ 
erly recites the facts.® In the absence of any 
suggestion in the record that appellee objected to the 
bill of exceptions, it will be presumed that he did 
not.®-® 

Where appellant uses due diligence to obtain a 
complete statement of facts but the parties arc un- 
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able to agree, and the statement presented by the 
court is incomplete, it will not be presumed that a 
complete statement, would have justified the judg¬ 
ment, but appellant is entitled to a reversal.® 

It has been held, however, that filing and authenti¬ 
cation of a purported bill of exceptions will not be 
assumed where neither the purported bill nor the 
abstract indicates proper filing and authentication.®-® 

Where respondent in mandamus to require settle¬ 
ment of a bill of exceptions made no appearance, the 
presumption will exist that the only defense avail¬ 
able to him is that tendered to the trial court in op¬ 
position to the settlement of the bill.7 A refusal 
to consider a motion to dismiss a bill of exceptions 
is presumed equivalent to a denial of the motion.® 

Presumptions have been indulged with respect to 
orders for the filing of a bystander’s bill.®-® 

(2) Time and Order of Various Steps 

It will be presumed on appeal that the bill, case, or 
statement was tendered, settled, and filed at the proper 
time or within the extended time allotted by the court. 

In general, it will be presumed on appeal that the 
bill, case, or statement was tendered and presented 
to the judge at the proper timc^> and was signed and 


Pailure to attack in trial conrt 

The presumption of regularity is 
strengthened by a failure to atta< k 
the bill of exceptions In the trial 
court. 

N M —First State Bank of Alamo¬ 
gordo V. McNew, supra 

•Judge Bigning 

Until otherwise shown, it la pre- 
fiumed the Judge signing the bill of 
exceptions was the judge of the 
court in which the case was tried 
N M —First State Bank of Alamo¬ 
gordo V McNew, supra. 

98. Ind.—Fountain County v. Coats, 
17 Ind 160. 

On waiver of objection 

It must be presumed from a stipu¬ 
lation waiving any objection to the 
signature of a city judge that some 
reason existed why the bill of excep¬ 
tions could not be presented to the 
trial judge 

Ill.—Madden v. City of Chicago, 119 
N.E. 60, 283 Ill. 166. 

98.5 Tex.—Ragland v. Cone, Civ. 
App., 118 S.W 2d 1098. 

99. Ind.—Davis v. Neighbors, 73 N. 
E. 161, 34 Ind.App. 441 

Tex—Cook V. Seay, Civ App , 143 S. 
W. 676. 

Bill remains in trial oonrt 

Bill of exceptions Is presumed to 
remain In the lower court after filing 
unless ordered transferred to a re¬ 
viewing court. 


Mo—Bollinger v New Era Pub Co, 
App , 68 S AV 2d 725 

Party filing 

It is presumed that the bill of ex¬ 
ceptions was filed by the party com¬ 
plaining in error pruceeding.s 
Ohio—Telling Belle Vernon Co v 
Krenz, 171 N E 357, 34 Ohio App. 
409 

1. Tex —Brunner Fire Co v Payne, 
118 SW 602, 64 Civ App, 601. 

4 C J p 792 note 41 

2. Tex—Neville V. Miller, Civ.App , 
171 S W. 1109. 

3. Mass—Miller v. Phipps, 133 So. 
128, 161 Mass 564. 

4 C J. p 792 note 43. 

4. Tex —Inter-Ocean Casualty Co. 

V Johnston. Civ App , 47 S W 2d 
696, reversed on other grounds 72 
S VV 2d 683, 123 Tex. 692—O’Hara 

V Texas Nat Bank of Fort Worth, 
Civ App, 299 S W. 649. 

4 C.J. p 792 note 44. 

trader statute authorizing a judge 
to prepare a statement of facts If the 
parties do not agree on one, or if 
the judge does not approve the one 
agreed on, where a statement of 
facts is signed by the judge, the pre¬ 
sumption is that the parties failed to 
agree, although it is not so stated by 
the judge 

Tex —Darcy & Wheeler v. John Tur¬ 
ner & Co., 46 Tex. 30—Kelso v 
Townsend, 13 Tex. 140—Harlan’s 
Heirs v. Haynlc, 9 Tex. 469. 
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Rudolph V. Hanes, Civ.App., 106 
SW2d 743—McGlasson v. Florella, 
Civ.App., 228 S W. 254. 

5. Tex —Strectmnn v Lasater, Civ. 
App, 186 S W 930 

5.6 Tex —Stewart v Shocmake, Civ, 
App , 225 S W 2d 873, error refused 
no reversible error. 

6. Tex —Shumaker v. Byrd, App., 
226 S W 817. 

6.6 Mo—Williams v. Campbell, 123 
SW.2d 87. 

7. Cal—Higgins v. Mogan, 248 P. 
651, 78 C.A 199. 

8 . Mass —B B Noyes Co. v. Bal¬ 
lard, 148 N E 807, 253 Mass. 340. 

8.5 Ky—Cornett v Maloney, 116 S. 
W.2d 306, 272 Ky 839 

9. Ga—Brunfleld v. Jackson, 19 S. 
E 2d 279, 193 Ga 648. 

American Alliance Ins. Co. v. 
Pyle, 8 SE2d 154, 62 GaApp. 166 
—W S Dickey Clay Mfg. Co. v. 
Gregg, 198 S.E 90, 68 Ga.App. 146. 
Mias.—Cato v Crystal Ice Co., 67 So. 

155, 108 Miss. 667. 

4 C.J. p 793 note 46. 

Ohaage in dat« by anumra 
A change in date of the judge’s 
certificate to the bill of exceptions, 
made by erasing one date and insert¬ 
ing an earlier one, was presumably 
made before the judge signed the 
certificate precluding a dismiss¬ 
al of a writ of error on the ground 
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settled by him at the proper time or, if the settle¬ 
ment was not within the regular or prescribed time, 
that the time was extended as permitted by stat- 
ute^^ and that the settlement was within the extend¬ 
ed time.i 2 

Likewise, it will be presumed that the bill of ex¬ 
ceptions, case, or statement of facts was filed at 
the proper time,i5 and, if the filing was after the 
time limited by law, it will be presumed that the 
trial judge properly granted an extension,!^ although 
a second extension of time will not be presumed;^® 
and where it appears that an application for an ex¬ 
tension of time was denied, it will be presumed that 


the trial court properly exercised its discretion 
and it is held that unless the record or abstract shows* 
that the court, during the term at which the appeal 
was perfected, extended the time for filing, the pre¬ 
sumption obtains that an extension of time beyond 
the term was not granted.^*^ 

Also, where the precise time that the various 
steps, such as the presentation, settlement, and fil¬ 
ing, were taken does not appear, it will be presumed 
that they were taken in their proper chronological' 
sequence,^* and, in the absence of a showing to the 
contrary, that they were taken on the same day,^® 
although the fact that the bill, case, or statement 


that the date erased was too late 
for tender of bill of exceptions. 

Ga.—Fairfax Loan & Investment Co. 

V. Turner, 176 S.E. 267, 49 Ga. 

App. 300. 

Draft Hading 

If a trial court is of the opinion 
that counsel for appellant has failed 
to furnish a proper draft finding 
through inadvertence or a miscon¬ 
ception of the rules, he will endeavor 
to give counsel an opportunity to 
furnish a proper draft finding, and 
the reviewing court will assume, in 
the absence of anything to the con¬ 
trary in the record, that the trial 
court pursued this practice. 

Conn.—Carlson v. Robertson, 124 A. 

219, 100 Conn. 524. 

Xa Xoataiia 

(1) It is held that it must be made 
to appear affirmatively in the record 
that the bill of exceptions was pre¬ 
sented, settled and signed within the 
time provided by statute This 
timely action may not, ordinarily, be 
supplied by a presumption, particu¬ 
larly where the bill of exceptions 
shows on its face that it was settled 
and signed over objection after the 
expiration of the statutory time for 
presentations, without excuse for de¬ 
lay, and service was accepted with¬ 
out waiver of objections for delay. 
Mont.—O'Donnell v. City of Butte, 

235 P. 707, 72 Mont. 449. 

(2) Where, however, the record 
shows that an order extending the 
time for presentation of the bill was 
based on an affidavit which is not set 
forth in the record, the appellate 
court will presume, in the absence 
of a showing to the contrary, that 
the affidavit was sufficient 

Mont.—Erdmann v. Erdmann, 261 P. 

2d 867, 127 Mont. 262—Ahlqulst v. 

Mulvaney Realty Co., 162 P 2d 137, 

116 Mont. 6—Atlantic-Pacific Oil 

Co. V. Gas Development Co., 69 P. 

2d 760, 106 Mont. 1. 

la Cal.—Ralphs v. Oberfeld. 217 P. 

119, 62 C.A. 610. 

Tex.—Texas & N. O. K. Co. v. Davis, 

Civ.App., 60 PW.2d 606. 

4 C.J. p 793 note 46. 


Frematore signing 

In absence of a showing to the 
contrary, it would be presumed that 
trial judge acted correctly, and that 
if bill of exceptions was premature¬ 
ly signed defendant consented there¬ 
to. 

Ohio.—Gasior v. Gasior, 35 N.B.2d 
1021, 67 Ohio App 84. 

11. Cal —Sheppard v. Sheppard. 116 
P. 761, 16 C A. 614 

Me —Carey v Bourque-Lanigan Post 
No. 6, The American Legion, 102 
A 2d 860, 149 Me. 390—('•ulby v 
Tarr, 34 A 2d 621, 140 Me. 128— 
Waterville Realty Corp v. City of 
Eastport, 8 A 2d 898, 136 Me 309. 
Bnrdsn of showing irregularity 
All presumptions are in favor of 
regularity, and it was Incumbent up¬ 
on party attacking order allowing 
further time for presenting bill of 
exceptions to prove abuse of discre¬ 
tion. 

Or.—Senner v. Danewolf, 293 P. 699, 
139 Or. 93. 

12. Ala.—Carroll v. Warren, 37 So. 
687, 142 Ala. 397. 

N.J.—Syring v Zelenski, 71 A. 1119, 
77 N.J.Law 406 

Tima of order 

Order granting appeal and time to 
prepare and file bill of exceptions 
was treated as entered on the date it 
was made, notwithstanding its ref¬ 
erence to a memorandum of earlier 
date overruling motions for new 
trial. 

Tenn—Nashville, C. & St. L. Ry. v. 
Smith, 228 S.W.2d 496, 33 Tenn. 
App. 46. 

13. Ill.—Mulligan v. Andel, 245 Ill. 
App. 132. 

Ind.—^Elliott V. Kraus, 172 N.E. 783, 
92 Ind.App. 494. 

4 C.J. p 793 note 49. 

14. Ind.—Brodt v. Duthie, App., 186 
N.E. 893. 

Ky.—Smith’s Adm’r v. Smith, 269 S. 
W 2d 260. 

Mo.—Lee v. Ireland, App, 185 S.W. 
1173. 

Wyo.—Gilpatrick v. Perry, 188 P. 

442, 26 Wyo. 638. 

4 C.J. p 793 notes 50, 51. 
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Oonfliot iu record 

Two time extensions for filing 
statement of facts and order approv¬ 
ing transcript of evidence would be 
presumed on appeal to have been 
made for good cause shown, where 
Judgment recited such fact and or¬ 
der approving transcript recited that 
objections thereto had been given 
proper attention and transcript was 
true and correct, notwithstanding 
bill of exceptions recited that exten¬ 
sion had been granted without no¬ 
tice or hearing of evidence 
Tex —Gossler v. Llpper, Civ App., 93 

5 W.2d 1175. 

Dicta to contrary 

It has been intimated, however, 
where there is nothing in the record 
tending to show that an order ex¬ 
tending the time was made, that the 
court might proceed on the assump¬ 
tion that none was made 
Nov—E Reinhart Co v. Oklahoma 
Gold Mining Co., 226 P. 902, 48 
Nev 32 

16. Ind —Harrison v. Price, 22 Ind. 
165 

16. Tex —Kingsley v. Kerr, Civ. 
App , 135 S W. 161. 

17. Mo.—Goodhart, etc, Co v. Kin¬ 
ney, 118 S.W. 679, 137 Mo App. 
449. 

4 C.J. p 793 note 54. 

18. Ark—Brunson v. Teague, 186 S. 
W. 78, 123 Ark. 594. 

Ind —Zollman v. Baltimore & O. S. 
W. R. Co.. 121 N.E 135, 70 Ind. 
App. 395. 

Tex.—Davis v. Wichita State Bank 

6 Trust Co., Civ.App., 286 S.W. 584. 
4 C.J. p 793 note 55. 

19. Ala.—Crabtree v. Nolan, 49 So 
309, 159 Ala. 652. 

Ga.—^Mulling v. Waycross Exch. 

Bank, 73 S.E. 654. 137 Ga. 481. 

Ind.—Everman v. Hyman, 28 N.E. 
1022, 26 lnd.App. 165, 84 Am.S.R. 
284. 

ICan.—^Humbarger v. Humbarger, 83 
P. 1095, 72 Kan. 412, 116 Am.S.R. 
204. 

4 C.J. p 793 note 66. 
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was not filed until a date subsequent to the settle¬ 
ment will not rebut the presumption that it was 
settled at the proper time.^o 

Other presumptions indulged in some cases are 
that delay in settlement was the fault of the judge 
rather than of counsel ;21 that a filing nunc pro 
tunc was not improper ;22 that a bill of exceptions 
was prepared during the trial, although it was not 
signed until a few days thereafter ;23 that appellant 
had knowledge of the order refusing a new trial 
which started the time for filing the bill of excep¬ 
tions that the action of the court in refusing to 
settle the bill of exceptions on the ground that dili¬ 
gence was not used in presenting a correct bill with¬ 
in the time allowed was correct that in granting 
an extension to serve a proposed bill the trial court 
acted lawfully and within the proper time;^® that 
in serving the proposed bill after the extension 
granted defendant acted lawfully and within the 
proper time;^^ that good cause was shown for 
extending the time for making a case and that 
the court properly gave relief from default in not 


filing the bill in time.*^ 

However, where notice of an order extending 
the time for filing a bill of exceptions is jurisdic¬ 
tional, it will not be presumed and where time 
was given to complete a bill of exceptions in vaca¬ 
tion and it does not appear to have been either 
signed or filed in court, it will be presumed to have 
been prepared and signed out of court.^^ It will 
not be presumed that a bill of exceptions was filed 
prior to the date of the clerk’s certificate to the 
transcript where such date is beyond the extended 
time allowed for filing.32 

b. Contents 

The court on appeal will usually presume that a blit 
of exceptions, case, or statement of facts contains every¬ 
thing necessary and materiai to a review of the points 
of error specified. 

In general the court on appeal will presume, in 
the absence of a showing to the contrary, that the 
bill of exceptions, case, or statement of facts con¬ 
tains everything necessary and material to a review 
of the points of error specified and it will not 


Bigulnff on. data of osrtifloate 

TTnlesa a prior date appears from 
the record, a bill of exceptions Is 
presumed to have been presented on 
the date of the judge’s certificate 
Ga—Capers v. Ball, 87 S K 2d 85. 211 
Ga. 602—Brunfleld v. Jackson, 19 
S E 2d 279, 193 Ga. 548—Whiteman 
V. Federal Land Bank, 193 SE 881, 
186 Ga. 26—Friendship Primitive 
Baptist Church v. Fuller, 179 S.E. 
343, 180 Ga. 469—Dill v Taylor, 
127 S.E 737, 160 Ga 234. 

Sellers v. Tippins, 124 S E 69, 32 
GaApp 494—Wright v. Moon, 116 
S.E. 645. 30 Ga.App. 87. 

4 C.J. p 793 note 66 [a] (1). 

20. Ill.—Goodrich v. Cook, 81 Ill. 
41. 

21. Ill.—Chicago, etc, Lumber Co 
V. Garslde, 179 Ill.App. 40 

22. U.S.—McGavock v Woodlief, 
La.. 20 How. 221, 16 L Ed 884 

Md—Nesbitt v. Dallam, 7 Gill & J. 
494, 28 Am.D. 236. 

23. Neb.—Smith v. Kaiser, 22 N W. 
368, 17 Neb. 184. 

24. Nev.—Bottinl v. Mongolo, 197 
P. 702, 46 Nev. 246. 

26. Ind.—State v. Cox, 68 N.E 849, 
165 Ind. 693. 

26. Utah.—Staats v. Staats, 226 P. 
677, 68 Utah 470. 

27. Utah.—Staats v. Staats, supra 

28. Kan.—Campbell v. Reese, 66 P. 
543, 8 Kan.App. 518. 

28. Cal.—Jones v. Southern Pac. Co., 
236 P. 336, 71 C.A. 773. 

30. in.— ^Underwood v. Masterson, 
67 IlLApp. 316. 

4 C.J. P 793 note 63. 
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31. Ky.—Corley v. Evans, 4 Bush 
409 

32. Ark —Stevens v. Benton Coun¬ 
ty, 195 S.W 363, 129 Ark 294. 

33. Ark —Overman v State, 6 S W 
688, 49 Ark 384. 

Cal —Abbey Homestead Assoc, v. 
Willard. 48 C 614—Clark v Grid- 
ley, 35 C. 398 

Wa.sbko V Stewart, 112 P.2d 
306, 44 CA2d 311—Shively v 

Kochman, 68 1* 2d 256. 20 C A 2d 
688—Hurd v Standard Gas En¬ 
gine Co , 47 P 2d 1086. 8 C.A.2d 459 
—In re Grlvel's E.state, 17 P.2d 
172, 128 CA 186—Koonz v Com¬ 
fort Supply Co. 297 P. 1, 114 CA 
773—Calexico Lumber Co v Emer¬ 
son. 201 P 612, 64 C A 239—Bail¬ 
iff V Hlldebrandt, 191 P 42, 47 C. 
A 664—Smith v. Lehfeldt, 179 P. 
724, 39 CA 791—Bonner v Leh¬ 
feldt. 179 P 722, 39 C A 649—In¬ 
gram V. Slayton, 166 P. 1026, 33 C. 
A. 630. 

Conn.—Fleming v. Moran, 71 A.2d 96, 
136 Conn 274—Donnelly v. Gar- 
van, 151 A 168, 111 Conn 626— 
Young V Town of West Hartford, 
149 A 206, 111 Conn. 27—Haugh v. 
Kirsch, 135 A. 668, 106 Conn. 429— 
Lamenza v. Shelton, 114 A. 96, 96 
Conn. 403—Cartenovitz v. Conti. 
103 A. 629, 92 Conn. 646. 

Ill — People V. Militzer, 112 N.E 67. 
272 Ill. 387. 

Coultry V. Yellow Cab Co., 262 
Ill.App. 443. 

La —Max Barnett Furniture Co. v 
Bomarito, 130 So. 883, 16 La.App. 
244, rehearing denied 131 So. 502, 
15 La.App 244. 
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Mass—Ernen v. Crofwell, 172 N.E. 
73, 272 Mass 172, 69 A L.R. 1140 
—MItsakos V. Morrill, 129 N.E. 294» 
237 Ma.ss 29. 

Mich.—Shaw v Hoffman, 26 Mich. 
162—Atlas Min. Co v Johnston, 
23 Mich. 36. 

Mo —Lentz v. New York Life Ins, 
Co, App, 100 S W2d 588. 

N.H—Town of Tilton v. Sharpe, 161 
A. 462, 84 N.ll. 393. 

N.J.—Coyne v. Mutual Grocery Co., 
181 A. 314, 116 NJLaw 36 
S D —Berke v McCook County, 16& 
N.W. 985, 39 SP 579. 

Tex.—Hejplc v Jenkins, Clv.App., 67 
S.W 2d 669—Morgan v. Maunders, 
Civ App, 37 SW2d 791—Employ¬ 
ers’ Casualty Co v. Harris, Civ. 
App., 284 S.W. 634. 

4 C.J. p 793 note 66. 

Deposition not incorporated 

Where Judge’s certificate states 
that all evidence l.s incorporated In 
bill, it is presumed that deposition 
not so incorporated was not received 
In evidence. 

Ky.—Ryan v. Kanella, 18 Ky.Op. 
740. 

rinding case-made incomplete 

In the absence of a copy of the 
case-made tendered to the trial 
Judge, it will be presumed on appeal 
that his findings, that the case-made 
was Incomplete and Insufllcient to 
Justify its attestation, were correct. 
Okl.—Cousins V. Wilson, 263 P. 18&» 
129 Okl. 21. 

Presumption of nonexistence 

What does not appear in case stat¬ 
ed is presumed not to exist. 

Pa.—Richardson, for Use of Robin- 
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presume an omission,unless such a presumption 
is necessary to support the judgment.^S Also, the 
incorporation in the bill of exceptions of certain 
evidence claimed to have been withdrawn will be 
presumed, nothing to the contrary appearing, to have 
been done for the purpose of having the evidence 
in question considered on appeal as a part of the 
evidence in the case;^® and the fact that the trial 
judge permitted the filing of a bystander’s bill of 
exceptions, containing matter not incorporated in 
the original bill, has been held to raise the presump¬ 
tion that he was convinced of the truth of the matter 
after rejecting the incorporation thereof in the 
original bill.^*^ 

The presumption ot completeness may be over¬ 
come by the bill, statement, or case itself,38 and the 
court on appeal will not presume that all the evi¬ 
dence is in the bill of exceptions where to do so 


would necessitate a further presumption of a direct 
violation of a settled rule of practice that the bill 
of exceptions should contain only so much of the 
evidence as is necessary to explain the rulings of the 
court to which exceptions were taken.3® 

With respect to recitals in the bill, case, or state¬ 
ment, the appellate court will indulge a presumption 
of truth^^ and will refuse to indulge a presumption 
of error,^i although where the recital is of the tend¬ 
ency of the evidence to establish a certain fact, it 
will be presumed that the recital states the whole 
tendency42 it will not be presumed that it tended 

to prove other facts,43 or that there was no evidence 
to the contrary.^^ 

If a bill of exceptions fails to disclose that it con¬ 
tains all the evidence, every presumption will be 
indulged on appeal to sustain the action of the court 
below.^^ It is sometimes held that, where the bill 


son, V. First Brethem Church of 
Unlontown, 171 A. 897, 314 Pa. 423 
42aallftoatioiL of Instiuotlon 

Where the entire charge of the 
court Is not set up In the bill of ex¬ 
ceptions or in the record, and ex¬ 
ception is taken to a portion of it 
which, without qualihcation, is er¬ 
ror, and it does not appear from the 
certificate of the trial judge that it 
was qualified, it will be presumed 
that there was no qualification 
Ga —Armour Fertilizer Works v. 
Dwight, 95 S.E. 746, 22 Ga.App 
144. 

•Question ezoluded from considera¬ 
tion 

When a question of law is reserved 
on a statement of facts in lieu of a 
verbatim report of the testimony, 
and the grounds of exceptions are 
specifically stated without enlarging 
words, the parties are necessarily 
limited to those grounds; and it 
cannot be presumed that all mate¬ 
rial facts are reported on a question 
thus impliedly excluded from con¬ 
sideration. 

N.H.—Wright V. Noyes, 116 A. 273, 
80 N.H. 172. 

Bsoital of svidsnos 

Where appellee makes no objec¬ 
tion to appellant’s recital of the evi¬ 
dence, such recital will be accepted 
as correct. 

Ind.—Federal Life Ins. Co. v. Bar¬ 
nett, 125 N.E. 622, 71 Ind.App 613 

SefsrsBos to szoeption of opposite 
party 

Where defendant’s exception to al¬ 
io wanoe of amendment to specifica¬ 
tion was referred to in plaintiff’s 
bill of exceptions, reviewing court 
would assume that trial court in¬ 
tended to transfer question of law 
raised by defendant’s exception and 
would consider it. 

N.H.—Arcadia Knitting Mills v. El¬ 


liott Mfg Co, 106 A. 681, 89 N.H. 
188. 

Beport of facts fouud 

Where trial judge voluntarily made 
specific findings of some facts in 
connection with his order for a de¬ 
cree for defendants, it must be as¬ 
sumed on appeal that judge report¬ 
ed all the facts he deemed material 
in making his decision, since judge 
could not have considered decision 
the equivalent of the statutory re¬ 
port unless he found that it contain¬ 
ed all the material facts found by 
him 

Mass—Restignini v. Hanagan, 18 N. 
E2d 1007, 302 Mass. 161. 

34. Ala.—Butterworth v. Cathcart, 
62 So. 896. 168 Ala. 262. 

Mass—Paloeian v. Day, 13 N.E 2d 
398, 299 Mass 586. 

4 C.J. p 794 note 66 

35. Ill.—Bowman v. Bowman, 64 Ill 
76. 

Ky—Teutonic Ins. Co. v Howell, 64 
S W. 862, 21 Ky L. 1246 

36. Ind —Chicago Terminal Trans¬ 
fer R Co. V Vandenberg, 73 N.E. 
990, 164 Ind. 470. 

,37. Mo—Reynolds v. Grain Belt 
I Mills Co, App., 69 S.W.2d 744. 
transferred 69 S.W 2d 947, 334 Mo 
712, remanded, App., 78 S.W. 2d 
124. 

38. La.—Malone v. Pierson, App, 
163 So. 773. 

Mo—Short V. Kidd, 197 S.W. 64. 

Taussig V. St. Louis, etc., K. Co., 
8 Mo.App. 678. 

4 C.J. p 794 note 74. 

39. U.S.—Grand Trunk R. Co. v. 
Ives, Mich., 12 S.Ct. 679, 144 U.S. 
408, 36 L.Ed. 486. 

4 C.J. p 794 note 78. 

40. Fla.—Mallory v. Edgar, 176 So. 
863, 128 Fla. 812. 
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Ill.—Clements v. Second Nat. Bank 
266 Ill.App 226 

Mo —Barnes v. Miller, App., 229 S 
W. 283 

N J —Mettie v. De Baghian, 134 A 
738, 103 N J Law 118 
Ohio—Telling Belle Vernon Co. v 
Krenz, 171 N E. 367, 34 Ohio App. 
499. 

4 CJ p 794 note 69 

No statement of truth of objection 

Where a bill of exceptions contain¬ 
ed no statement that the grounds of 
objection to incorporation of school 
district were in fact true, the pre¬ 
sumption will be to the contrary 
Me—Alropa Corp. v. Britton, 188 A 
722, 135 Me 41 

Tex—Clark v. State, CIv.App., 189 S 
W 84, error refused 

41. Ala—Carpenter v. Duke Bros 
Furniture Co , 97 So. 630, 210 Ala. 
169. 

4 CJ p 794 note 70. 

42. Mich —Shaw V. Hoffman, 26 
Mich 162 

Vt.—Clemmons v. Danforth, 32 A. 
626, 67 Vt 617, 48 Am S R 836 

43. Ohio—Eclipse Ins. Co. v. Schoe- 
mer, 2 Cine Super. 474—Hook(‘r v 
Wittenberg College, 2 Cine Super. 
363. 

44. Ind.—Ft. Wayne v Durnell, 42 
N.E 242, 13 Ind.App. 669 

45. Utah.—Mitchell v. Jensen, 81 P. 
165, 29 Utah 346. 

All evideno# 

(1) In some jurisdictions the bill 
is presumed to contain all the testi¬ 
mony. 

Mo—Peltz V. Eichele, 62 Mo. 171— 
Silvey v. Summer, 61 Mo 263. 

Caley v. Kansas City, 48 S.W.2d 
26, 226 Mo.App. 934. 

(2) In these jurisdictions the pre¬ 
sumption also applies to equity 
cases. 
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of exceptions does not contain a statement that the 
bill contains all the evidence, the presumption is that 
it does not and where a statement of facts is not 
certified to contain all material facts, it will be pre¬ 
sumed that it does not.'*'^ A presumption that all 
the evidence is in the bill of exceptions is not au¬ 
thorized by a statement in the bill that certain evi¬ 
dence was^® or was not introduced.^® 

The appellate court will assume that a bill of ex¬ 
ceptions contains all the evidence when it is certi¬ 
fied that it does so, even though other parts of the 
record indicate that evidence was taken on a date 
not mentioned in the bill and it will be pre¬ 
sumed that a settled bill of exceptions, reciting that 
it includes the exhibits reported, includes all the 
exhibits.^® lO 

Copies of papers appearing in the bill, case, or 
statement will be presumed to be what they pur¬ 
port to be.5® 

Changes in hill, case, or statement. Where cer¬ 
tain changes, as by striking, erasure, or interlinea¬ 
tion, appear to have been made in the original bill 
of exceptions, case, or statement of facts, they will 
be presumed by the appellate court to have been 
properly^i made before approval or settlement,^- 
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and the matters obliterated will be presumed not 
to have been presented to the jury.®® In other 
words, the appellate court is not at liberty to assume 
that erasures and interlineations were made im- 
propcrly.®^ 

Likewise, where no motion was filed to set aside 
a timely order amending the bill of exceptions, and 
no appeal was taken therefrom, the reviewing court 
will assume that the correction was justified;®® and 
it will also be presumed that any qualifications of a 
bill of exceptions presented by appellant was made 
with his consent.®® A qualification to the bill which 
was not excepted to must be presumed to be true.®® ® 

Taking of exceptions. Where the taking of a 
particular exception is noted or recited in the case, 
the statement of facts, or the bill of exceptions, it 
will be presumed on appeal that the exception was 
duly taken ;®'^ that is, that it was taken at the proper 
time®® and in the proper manner;®® although in 
some states no presumption is indulged that an ex¬ 
ception was taken at the proper time;®® and general¬ 
ly, where there is no statement or recital on which 
to base the presumiition, it will not be presumed 
that a particular exception was taken,®! but on the 
contrary it will be presumed that it was not taken.®® 


Mo—Jeggrlin V, Orr, 29 S.W.2d 721, 
224 MoApp. 773 

(3) In accordance with this view, 
where an exception was taken below 
involving the sufllclency of the evi¬ 
dence, where the contrary does not 
appear, it Is presumed that all the 
evidence has been incorporated In 
the bill 

Md—Scarlett v. Baltimore Academy 
of Music, 43 Md 203 

(4) In other jurisdictions thcro Is 
no presumption that a bill embraces 
all the evidence in a case, but only 
so much thereof as Is material to 
the exceptions assigned 

Cal—In re Rnndairs Estate, 205 P 
118, 188 C 329. 

4 C J p 794 notes 76, 77 

46. U S.—Atchison, etc, R. Co. v. 
Myers, 111., 63 F. 793, 11 C C.A. 
439 

Ill.—State Bank of Chicago v. Chris¬ 
tensen, 195 Ill App 496. 

Oertlfloate of trial Jadgr* 

Where the cert ilcate of the trial 
Judge docs not positively show that 
all the evidence is Incorporated in 
the bill of exceptions, it will be pre¬ 
sumed that portions of the evidence 
were omitted 

Wyo.—Cal ahan v Houck, 83 P. 372, 
14 Wyo. 201. 

47. Wash.—Gilmore v. Red Top Cab 
Co. of Washington, 17 P.2d 886, 171 
Wash. 346. 

48. Iowa.—Farmer v. Brokaw, 71 N. 
W. 246, 102 Iowa 246. 


49. Ind —Acme Cycle Co v. Clarke, 
61 N E 561. 157 Ind 271. 

49.5 Ind—Davidson v Davidson. 90 
N E 2d 821. rehearing denied 91 N. 
E 2d 796, 120 Ind App 253 
49.10 Me—Rryne v Bryne, 196 A. 
402, 135 Me 330 

50. Ga —Clayton v May, 68 Ga 27. 
Ill—Impellal Hotel (’t) v H B t'lat- 

lin Co., 51 NE. 610, 175 Ill 119 
Ind—Harman v State. 22 Ind 331 
Kan—Farmers', etc, Bank v. Glen 
Elder Bank, 26 I’ 680, 46 Kan 376 
—Ryan v. Madden, 26 P. 679, 46 
Kan 245 

Md—Edelin v. Sanders, 8 Md. 118. 

51. Clayton v. May, 68 Ga 27 

52. Ga—Carter v. Johnson, 119 S 
E. 22, 156 Ga. 207. 

Tex —Quijano v. Howard, Civ App . 
237 S W 319, error di.smissed. Com 
App. 249 SW. 188. 

4 C.J. p 794 note 84. 

53. Ga.—Carter v. Johnson, 119 S. 
E 22, 156 Ga. 207. 

4 C.J. p 794 note 85. 

54. Tex.—St. Louis, S. F. & T. R. 
Co. V. Wall, 121 S.W 207, 66 Civ. 
App 48, certified que.stions answer¬ 
ed 118 S W. 131, 102 Tex. 404. 

55. Mo —State ex rel. State High¬ 
way Commission of Missouri v. 
Caruthers, App., 61 S W.2d 126, 
certiorari quashed State ex rel 
State Highway Commission v 
Haid, 69 S.W.2d 1057, 332 Mo. 60b 
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56. Tex.—Tucker v. Slovacek, Civ. 
App, 234 S W 2d 254, error refused 
no r(‘vcrsible error—M System 
Stores V. Davenport, Civ App., 3> 
S W 2d 243—Joll(‘y v. Brown, Civ. 
App, 191 SW. 177. 

56.5 Tex —Taylor v Taylor, Civ. 
App, 272 SW 2d 636, error refuse I 
no reversible error—Tuekor v. 
Slovacek, Civ App , 234 S W 2d 264, 
error refused no reversible error. 

67. Tex—Hartford Fire Ins. Co. v. 

Clements, (^iv App , 34 S W.2d 356. 
4 C.J p 795 note 87. 

Exception taken by one defendant 
is presumed taken for all where the 
bill names all and is prosecuted by 
othci s 

R I —Morris Plan Co. of Rhode Is¬ 
land V. Whitman, 150 A. 610, 61 R 
I. 24. 

58. Iowa—Loving v. Atlantic South¬ 
ern R. Co., 168 N.W. 910, 184 Iowa 

435 

Pa—Geiger v. Madden, 68 Pa Super. 
616. 

4 C J. p 795 note 88. 

69. Mont.—Simonton V. Kelly, 1 
Mont 363. 

60. Wis—Borah v. Martin, 2 Pinn. 
401, 2 Chandl. 56. 

61. Ala—Tennile ▼. Walshe, 1 Soi 
85, 81 Ala. 160 

Mo.—Monroe v. United R. Co., 133 S'. 
W. 646, 154 Mo.App. 39. 

62. Ala.—Franklin ▼. Gwln, 65 So. 
7, 203 Ala. 673. 



§ 1581 APPEAL & ERROR 

§ 1581. Making and Contenta of Transcript 
or Abstract of Record 

Unl«M there It something In the record to the con¬ 
trary, a duly certified transcript or abstract of record Is 
presumed to be correct and complete, and to have been 
properly prepared. 

It will be presumed on appeal that the transcript 
was prepared within the time specified by court 
rule;®3 that an extension of time®3-6 or relief from 


6 C.J.S. 

default®*-!® was properly granted; and, where ap¬ 
pellee does not object to late filing of the record 
until after the case is taken by the appellate court, 
that he has elected to ignore the delay.®*-!® In 
the absence of a showing to the contrary,®* it is a 
rule, confirmed by some statutes and court rules, 
that the correctness and completeness of a duly certi- 
tified transcript or abstract of the record are to be 
presumed,®® although where the application of a 


■Cal.—Hurd v. Walker, App., 50 P.2d 
1074, 9 C.A 2d 525. 

4 C.J. p 795 note 92. 

•63. Cal.—EJpsteIn v. Gradowltz, 243 
P. 877, 76 C A. 29 
4 C.J. p 795 note 93. 

■Objsotloas prssnmed waiysd 

Respondent, certifying to the cor¬ 
rectness of a transcript filed within 
six months after the default of ap¬ 
pellant in giving notice of request 
for transcript, is presumed to have 
waived default by failure to object 
in the trial court. 

Cal.—Tobin Grocery Co. v. Spry, 255 
P. 791, 201 C. 152. 

Rubin V. Platt Music Co.. 251 P. 
243, 79 CA. 756. 

PezniissioB for filing 

Where an appeal was docketed and 
•discontinuances were twice entered 
at regular call days, motion to dis¬ 
miss appeal made thereafter would 
not be granted where the transcript 
was filed at the next regular call of 
the docket for that division; per¬ 
mission for filing being implied by 
the absence of objections to continu¬ 
ances. 

Ala.—Ewart-Brewer Motor Co. v. 
Cunningham. 104 So. 789, 213 Ala 
391. 

i63.5 Mo —Prudot v, Stevens, App , 
266 S.W.2d 756. 

d3.10 Cal.—Shutz v. Western Whole¬ 
sale Liquor Di.stributorB, 76 P.2d 
135, 24 C.A. 659. 

fi3.16 Ill.—Conell v. North Town 
Motor Co., 17 N.E.2d 589, 297 Ill. 
App 247. 

efi. Presnaiptioa of completeness 
negatived 

(1) A clerk’s certificate that the 
transcript contained only as much 
of the record as was requested by 
plaintiff’s attorney negatived any 
presumption that the transcript con¬ 
tained all of the record or evidence 
Va—Boss Cutter & Silo Co. v. Ruth¬ 
erford. 161 SE. 898, 157 Va 674. 

(2) The statutory presumption 
that abstract on appeal contains rec¬ 
ord is inapplicable when the rec¬ 
ord shows on its face that it does 
not contain all evidence or matters 
before court of which complaint is 
made. 

Iowa.—Enslow v. Miner, 1 N.W.2d 
700, 231 Iowa 590—Enslow v Min¬ 
er. 293 N.W. 61C, 228 Iowa 1117. 


65. Ark. — Randolph v. Porter, 67 S. 
W.2d 574, 188 Ark. 729—Power 

Mfg. Co. v. Arkansas Rice Grow¬ 
ers’ Co-op. Ass’n. 281 SW 379, 170 
Ark 771—Mas.sey v. Kissire, 232 
S W. 24, 149 Ark. 216. 

Cal—Reed v. Murphy, 238 P. 78, 196 
C. 395. 

North v, Evans, 28 P.2d 938, 136 
C.A. 434—Delijian v. Rosenburg, 
26 P.2d 228, 134 C.A. 264— Woods 

V. Berry, 296 P. 332, 111 C.A 675 
—Rubin V. Platt Music Co , 261 P 
243, 79 C A 766—San Diego Inv. 
Co V. Crane, 180 P. 837, 40 C.A. 
393. 

Colo —Fire Ass’n of Philadelphia v. 
Bancroft. 233 P. 160, 76 Colo 497 
—Milliken v. Fredrickson, 216 P. 
714, 73 Colo. 534. 

Conn.—Costantino v. Lodjiodice, 105 
A. 466, 93 Conn 203. 

Fla—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine, v. 
Dorner, 31 So.2d 409, 159 Fla. 366 
Ill.—Black V, Texas Co., 247 III App. 
301—Heater v. Chicago & A. R Co., 
200 Ill.App. 331—Nathan v. Brown, 
197 HI App. 633. 

Ind—Satterblom v. Wasson, 41 N 
E2d 674, 111 Ind App. 377—Fry- 
mler v. Butler, 39 N.E.2d 809, 110 
Ind App 531. 

Iowa—Simons v. Harris, 245 N.W 
876, 215 Iowa 479—Perry Fry Co v 
Gould, 241 N.W. 666, 214 Iowa 
983—Hansen v. Bowers, 234 NW 
839, 211 Iowa 931—Votruba v 

Hanke, 210 N W. 753, 202 Iowa 
668—Kubli v. First Nat. Bank. 186 
NW 421, 193 Iowa 833—Brown v 
Gray, 180 NW. 162, 190 Iowa 262— 
State V. Beaton, 178 N.W. 1, 190 
Iowa 216, rehearing denied 180 N 

W. 166, 190 Iowa 216—Shull, Gill, 
Sammis & Stilwell v. McCrum, 162 
N.W. 759. 179 Iowa 1232—In re 
Scholes’ Estate, 162 N.W. 3, 170 
Iowa 93. 

Ky.—Simon v. Webster, 211 S.W. 866, 
184 Ky 262. 

La.—State v. Southern Cotton Oil Co., 
113 So. 825, 164 La. 225. 

Mass —Walsh v. Adams, 139 N.E. 379, 
245 Mass. 1. 

Miss—Hume v. Inglis, 122 So. 536, 
154 Miss. 481—Gilbert v. Glenny, 
106 So. 517. 

Mo.—Lawyers Co-op. Pub. Co. v. 
Platt, App., 128 S.W.2d 1072—Lentz 
V. New York Life Ins. Co., App., 
100 S.W.2d 688. 
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Or.—Northwestern Clearance Co. v. 
Jennings. 209 P. 875, 106 Or. 291— 
Pelts V. Boyer, 144 P. 420, 78 Or. 
83. 

Tex.—Castleberry v. Castleberry, 135 
SW2d 701, 134 Tex. 409. 

Wyss V. Bookman, Com. App., 235 
S.W. 667. 

Lewis V. Lewis, Civ.App., 125 S. 
W 2d 376, error refused—Traders 
& General Ins. Co. v. Burns, Civ. 
App., 118 S.W.2d 391. 

Vt—Niebyskl v. Welcome, 108 A. 
341, 93 Vt. 418. 

Va—Craddock's Adm*r v. Craddock’s 
Adm’r, 163 S.E. 887, 168 Va. 58. 

4 C.J. p 795 note 94. 

Absence of notioe of appeal 
Court of appeals must assume that 
probate court record was complete 
even though it contained no notice of 
appeal by parties on whose behalf a 
brief was filed. 

Ohio—In ro Stauffer’s Estate, App., 
67 N.E 2d 146 

Burden of proof 

The burden was on defendant, who 
accepted the transcript of testimony 
without objection, to show it was not 
official. 

Mich —Pelt v. Methodist Educational 
Advance, 225 N W. 645, 247 Mich 
168. 

Charges refused appellant 

When the record Is silent In this 
respect, the court presumes that the 
clerk complied with the requirements 
of law and only set out In the record 
the charges refused appellant 
Ala—Jackson v. Burton, 147 So. 
414, 226 Ala. 483. 

Oonfiiot between transcript and ab¬ 
stract 

A statement In the transcript of 
the record of the grounds of a mo¬ 
tion for a new trial will be presumed 
correct, rather than a substantially 
different statement contained In the 
abstract of the record. 

Wash.—Murray v. City of Seattle, 
165 P. 896, 96 Wash. 46. 

Evidence reported, by referee 

Where no application is made to 
the court to require a referee to re¬ 
port all the evidence taken, and the 
trial court has acted upon the excep¬ 
tions to his report, based on the evi¬ 
dence, as though it were all reported, 
it will be presumed, in the absence of 
anything to the contrary, that the 
referee has reported it all, and an ex- 



6 C.J.S, 


presumption stated in a statute or court rule is 
sought, the case must be brought within the terms of 
the statute or court rule.^6 

It is presumed that objections, orders, and speci¬ 
fications of error not shown by the record were 
not made.^^'5 Where the statute or court rule 
does not require the transcript to contain the com- 
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plete record, the reviewing court will not assume that 
the transcript is complete, and that a publication, not 
required to be in the transcript, was not made as 
prescribed by statute.®*^ 

Presumptions are also indulged on appeal in 
favor of the correctness and completeness of an 
amended transcript or abstract,®® as they are also 


ception based on hia supposed partial 
report thereof is not available 
N.C.—Perkins v. Berry, 9 S E. 621, 

103 N.C. 131. 

Szhiblts 

(1) Exhibits on file would bo pre¬ 
sumed to Include all manuscripts In¬ 
volved In suit. 

Cal.—Dunn v Stringer, 107 P.2d 411, 
41 C.A.2d 688. 

(2) Where appellant failed to In¬ 
corporate a copy of a letter referred 
to in the testimony or reference 
thereto in the briefs or supplement, 
and the exhibits were not produced 
in the transcript so that reference 
might be made thereto, the appellate 
court was justified in concluding 
that no written communication 
passed between the parties during 
the period involved. 

Cal.—Morrow v. Coast Land Co., 84 
P2d 301. 29 C,A2d 92. 
riUiifir objections 

Where the record is not clear as to 
whether objections to interrogatories 
were filed, the appellate court will 
assume such filing to save a waiver. 
Ala.—Brenard Mfg. Co v Sullivan, 

104 So 887, 21 AlaApp. 44 
Matters considered by trial court 

Where the transcript has been 
certified by the clerk without objec¬ 
tion, it is presumed that the trial 
court considered the entire record 
at the time of its decision as shown 
by the transcript 

Cal —Carvalho v. Lu.sardl, 261 P.2d 
37. 114 C A 2d 733 

Extent of consideration by trial court 

Cal —Glogau v Hagan, 218 P 2d 
794. 97 C.A.2d 846—Redated v 

Weiss. 163 P 2d 106, 71 C A 2d 660. 

Fart of record 

An abstract pre.sented to and 
signed in open court by the Judge, 
who entered of record an order that 
it be filed and made a part of the rec¬ 
ord, may be presumed a part thereof, 
especiMllv when It makes no differ¬ 
ence in the disposition of the case 
Mo —Eaton v. Eaton, App , 237 S.W 
896. 

Flsadings 

Where plaintiffs’ abstract of the 
record failed clearly to show that 
It set out pleadings on which case 
was tried, but defendant's abstract 
showing that plaintiffs amended 
their petition did not show that 
plaintiffs filed an amended petition, 
supreme court would assume that 


plaintiffs amended their original 
petition by interlineation and that 
plaintiffs’ abstract set out the peti¬ 
tion us amended 

Mo—Hein v. Payne, 144 SW.2d 122, 
346 Mo 967. 

Punctuation of testimony 

Superior court was bound to as¬ 
sume that reporter’s punctuation of 
witness* testimony was intended to 
convey meaning Indicated by witness. 
Pa—Rulings v City of Pittsburgh, 
28 A 2d 359, 150 Pa Super. 338 
Becital in Judgment 

A recital in a Judgment that plain¬ 
tiff produced proof in support of 
her demand would afford presump¬ 
tive evidence of correctness of judg¬ 
ment, in absence of a certificate by 
clerk of court to the effect that rec¬ 
ord contains all the pleadings, evi¬ 
dence. and documents; but if such 
certificate has been made and tran¬ 
script is barren of necessary evi¬ 
dence, presumption that evidence 
was presented below but has been 
omitted from record cannot be in¬ 
dulged 

La —Kelly v. Marcade, App., 180 So. 
174. 

Bequest of charges 

Fact that any number of charges 
first appearing in transcript were 
given at request of plaintiff Is not 
a valid presumption 
Ala —Gantt v Phillips, 77 So.2d 916, 
262 Ala. 184. 

Signature in open court 

It will be presumed on appeal, in 
the absence of a showing to the 
contrary, that the Judge signed the 
minutes in open court, 

Tex—Slaughter v Slaughter, Civ. 

App , 276 S W 724 
Scope of presumption 

The presumption that printed ab¬ 
stracts contain the record necessarily 
includes the presumption that steps 
necessary to make the evidence of 
record have been taken. 

Iowa—In re Jones & Rlcard, 166 N. 

W. 742. 182 Iowa 1363. 
Substitution of copies 

Where it appeared that, after trial 
and before appeal, instructions ten¬ 
dered by defendants were lost by 
clerk without fault of either party, 
and because defendants’ offleo copies 
were not available, the court by or¬ 
der sub.stituted copies of copies ob¬ 
tained from plaintiffs, the reviewing 
court could assume that the trial 
court was sufficiently familiar with 
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instructions to be satisfied that 
copies were accurate, and the ruling 
of the trial court would not be 
disturbed. 

Tnd—Kecshln Motor Express Co. v. 
Glassman, 38 N E.2d 847, 219 Ind. 
538. 

Tims sad propriety of ohaagss 

(1) Court of appeals would pre¬ 
sume that records appearing before 
it on appeal were the genuine rec¬ 
ords of trial court and that any ex¬ 
hibit in the records was in the same 
condition as it was on trial. 

Ky—Hopkins’ Ex’x v. Osborne, 128 
S W.2d 676, 278 Ky. 229, 142 A.L.R. 
1403. 

(2) Where record failed to show 
when interlineations and changes 
were made in trial court’s conclu¬ 
sions of law and Judgment and there 
was no evidence that changes were 
made after the filing and entry of 
judgment, district court of appeal 
must assume that the record as it 
stands is correct and that the 
changes were made before Judgment 
was signed, since Judge would have 
no right to modify his signed judg¬ 
ment in matters of substance ex 
parte and district court of appeal is 
bound by the rule that regularity of 
proceeding is presumed in the ab¬ 
sence of proof to the contrary. 

Cal —Wellborn v. Wellborn, 131 P.2d 
48, 66 C.A 2d 616. 

(3) Deletions, interlineations, and 
changes in documents comprising a 
record are pre.sumed to have been 
made before those documents were 
filed and acted on or by proper 
amendment thereafter. 

Utah —In ro State in the Interest of 
Graham, 170 P 2d 172, 110 Utah 169. 

66. Ky—White v White, 146 S.W. 
1101, 148 Ky 492 

4 C.J. p 796 note 96. 

66.5 Ariz.—State ex rel. Frohmlller 
v Hendrix, 124 P.2d 768, 69 Ariz. 
184. 

Minn—Thelen v. Gartner, 81 N W. 

2d 639. 226 Minn 36. 

Tex —Sherman v Stein, Civ.App., 178 
S.W 2d 732, error refused. 

67. Miss—Excello Feed Milling Co. 

V. U. S Fidelity &, Guaranty Co., 
Ill So. 94. 146 Miss. 699. 

68. Iowa —Lemley v. Hopson, 232 N. 

W. 811—Kubll V. First Nat. Bank, 
186 N.W. 421, 193 Iowa 833—State 
V. Beaton, 178 N.W. 1, 190 Iowa 216, 
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indulged in favor of the proper allowance of the 
amendmentand in some cases it will be presumed 
that an amendment was made, although that fact 
does not affirmatively appear.*^® However, where 
the transcript has been improperly amended by a 
judge other than the trial judge, the appellate court 
will assume that the original transcript was cor¬ 
rect 

Where the parties failed to incorporate in the 
transcript certain evidence used on the trial, it will 
be presumed that they intentionally omitted it;^^ 
and, although appellant's abstract docs not contain 
all the evidence, yet where appellee filed an abstract 
setting out additional evidence and docs not deny 
that both abstracts contain* all the evidence, the 
court on appeal will presume that all the evidence 
is before it.'^^ Jt must also be assumed that plaintiff 
in error admitted the correctness of the record as 
to matters not objected to by him,'^3 ^nd that the 
record omits nothing favorable to appcllant.73 5 
The presumption exists that material portions omit¬ 
ted from an abstract of record would support the 
judgment. 

In the application of the presumption in favor of 
the correctness and completeness of the transcript 
or abstract, it has been presumed that, in the absence 
of a different showing, the clerk complied with the 
praecipe, and the transcript is correctly brought to 
the attention of the court by appellant's brief 


that, where the written designations are not tran¬ 
scribed as required by statute, but no complaint is 
made, the transcript includes all of the record ma¬ 
terial to the issues on appeal that findings not 
appearing in the record are waived, unless a show¬ 
ing otherwise is made;*^® that a reservation to have 
a later deposition of witnesses attached to the 
record was abandoned and that no judgment was 
entered, where the clerk's certificate to the purport¬ 
ed judgment roll makes no mention of any judg¬ 
ment, *^3 Qj. where a transcript certified to be a true 
and accurate copy of the record discloses no judg¬ 
ment.*^ 3 ® 

Further, in particular cases it has been presumed, 
where the certificate of the clerk does not state that 
the transcript contains a full, true, and complete 
copy of the proceedings, that it exhibits an incom¬ 
plete copy;'‘3 where the record is manifestly in¬ 
complete, that it might have been perfected by proper 
procedure;®® in the absence of anything in the 
transcript to show at whose request instructions 
were given, that they were given at appellant’s re¬ 
quest ;®l where appellee does not attempt to have 
the transcript corrected until the date fixed for 
argument of the case, that the alleged errors in the 
transcript were not numerous or important ;®2 that 
the judge executed the certificate approving the 
st«itcment of facts only on due proof that the par¬ 
ties were unable to agreethat the record presents 


rehearing denied 180 NW. 166, 190 
Iowa 216 

4 C.J. p 796 note 96. 

69. Or.—St. Helens Lumber Co. v. 
Evans, 175 T. 612, 90 Ur. 71. 

4 C.J. p 796 note 97. 

70. Ark.—Farr ell y v. Cross, 10 Ark. 
197. 

Ind —Heaton v. Peterson, 31 N.E. 
1133, 6 IndApp. 1. 

70.5 Cal —Shellhaas v. Pctrolane, 
Limited. 219 P.2d 797, 98 C A 2d 
171. 

71. Cal—Stillwell v Jackson, 31 P. 
2d 196, 220 C. 364 

N M —Marcus v. St. Paul Fire & Ma¬ 
rine Ins. Co., 1 P.2d 667, 35 N.M 
471. 

Tex—Reeves v Fuqua, Civ.App., 183 
SW. 34. 

4 CJ. p 796 note 99. 

Teohnlcal omission 

Where a Judgment roll contains a 
demurrer to the complaint, and an 
amended complaint is in the record. 
It will be inferred that the demurrer 
was sustained, and that the original 
complaint was superseded by the 
amended complaint, and the absence 
of the original complaint from the 
transcript of the record is a mere 
technical omission, which could have 


been cured on suggestion of diminu¬ 
tion of the record, and could not have 
prejudiced the rights of respondent 
Nev.—Miller v. Walser, 181 P. 437, 
42 Nev 497. 

What appellant desired incorporated 

Where it is appellant's right to 
have as much of the record as ho sees 
fit certified to by the clerk and de¬ 
livered to him, the presumption is 
that the transcript appellant certified 
up on the appeal contains what ap¬ 
pellant desired to have incorporated 
therein 

Or — Mason, Ehrman & Co. v. Lewis’ 
Estate, 276 P 281, 131 Or 242, 
reversed on other grounds 281 P. 
123, 131 Or. 242. 

72. Iowa—Conncautsville First Nat. 
Rank v Robinson, 76 N W 334, 105 
Iowa 463. 

73. Conn —Kovner v. Dubin, 132 A. 
473, 104 Conn 112. 

73. B Ind—Bryant v. Owens, 111 N. 
E2d 804, 232 Ind 237. 

74. Colo—Heald Investment Co. v. 
Globe Nat. Bank. 265 P. 451. 81 
Colo. 63. 

Z&oomplots abstract 

Where an abstract of record lacks 
defendant In error’s approval, bears 
an erroneous certification, and con¬ 
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tains no evidence, it is so Incomplete 
as to require the application of the 
rule that all presumptions are in 
favor of the judgment 
Colo —Ileald Investment Co. v. Globe 
Nat Bank, supra 

75. Ind —Paul v. Walkerton Wood- 
lawn Cemetery Ass’n, 184 N.E 637, 
204 Ind 693 

76.5 Tenn —Taylor v. Goodrl< h Tire 
& Rubber Co, 98 S.W 2d 1094, 20 
Tenn App 352. 

76. Cal —Babbitt v. Union Indem¬ 
nity Co, 35 P2d 1066, 140 C A. 575. 

77. La—Bailey v. Demourelle, 135 
So. 623, 17 La App 116, followed in 
Eastman v. Demourelle, 136 So 625^ 
17 La App. 119. 

78. Cal —Dabney v. Wilhelm, 212 P. 
203, 190 C 340. 

78.6 Ind —Ax v. Schloot, 64 N.E 2d 
31, 116 Ind.App. 303. 

79. Ind.—Faulkner v. Baltimore, etc., 
R. Co.. 89 N.E. 611. 44 Ind.App. 441. 

80. Iowa.—Culbertson v. Salinger, 
123 NW 66. 

81. Cal.—Bognuda v. Pearson, 234 P. 
867, 71 C.A. 105. 

88. La.—^Almerico v. Louis A. Bllla 
& Co., 131 So. 622, 15 La.App. 483. 
83. Tex.—Thurman v. First State 
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issues as favorably for respondents as though all 
the facts were specially found and that matters 
omitted from the abstract would show the situation 
in the light most favorable to respondent.^® 

It has been presumed that the date of the clerk’s 
certificate is correct,8® 5 that the clerk’s admission 
of service of an order for preparation of the tran¬ 
script was made on the date of the order,8® lo and, 
that he delivered copies of the transcript to appel¬ 
lant’s attorney on the date the transcript was filed 
in the appellate court.^® i® There is a rebuttable 
presumption that the clerk complied with rules relat¬ 
ing to the time of transmission of the record,8® 20 
and a failure of the clerk to perform his duty with 
respect to the preparation of the transcript will not 
be prcsumcd.8® 25 

In the absence of the evidence heard by the trial 
court on a motion to compel the stenographer to 
furnish a transcript without costs on the ground that 
appellant was a poor person, the action of the trial 
court will be presumed correct 8® 30 ruling on a 
request that evidence be reported implies the finding 
of all subsidiary facts necessary to justify the ac¬ 
tion.®® 8® Where a motion to terminate iiroceedings 
for preparation of the transcript because of delay 
has been overruled, the averments of affidavits in 
opposition to the motion will be taken as true.®® 

If the record does not show the grounds for denial 
of petition to extend the time for filing the tran¬ 
script, but an order book entry recites that the court 
was fully advised in the premises, it will be assumed 
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that the motion was considered on the merits.®®-^® 

On the other hand, it has been held that it cannot 
be presumed that the record embodies all the evi¬ 
dence introduced at the trial where the record does 
not show that it contains all the evidence,®® or where 
such a presumption would conflict with a recital in 
the judgment;®'^ on appeal on the clerk’s transcript 
alone, that unidentified papers in the transcript arc 
copies of papers which have been received in evi¬ 
dence during the trial;®® and where it was recited 
in the judge’s certificate that all the evidence was 
sent up, except certain oral testimony, that such evi¬ 
dence was immaterial.®® 

Also, it cannot be presumed in aid of the certificate 
as to the contents of the transcrijit that the case was 
heard on evidence given on a former trial,®® and 
the failure of the record to identify the complaint on 
which the trial was had cannot be cured by pre¬ 
sumption.A recital in the record that the instruc¬ 
tions appearing therein were filed in the clerk’s of¬ 
fice does not justify a presumption that the trial 
court performed its statutory duty of filing in the 
clerk’s office all instructions given or refused, where 
the instructions appearing in the record do not 
bear the indorsement and signature of the judge as 
provided by law.®- 

Where appellant’s abstract omits the testimony of 
a witness, and appellee’s abstract sets forth only the 
testimony on direct examination, it may not be 
presumed that the testimony on cross-examination 
was unfavorable to appellee.®2 5 it is presumed that 


Bank of Carbon, Civ App , 300 S W 
123, reversed on other grounds 
First State Bank of Carbon v 
Thurman, Com App . 12 S W 2d I'lG 

84. Conn —Receivers of Middlesex 
Banking Co v Realty Inv Co, 132 
A 390, 104 Conn 206 

85. Ky—Hacker v. Peoples State 
Bank of Frankfort. 171 S W 2d 4 21, 
294 Ky. 314. 

Mo—Weintraub v Abraham Lincoln 
Life Ins. Co , App , 99 S W 2d 160— 
Calkins v Engle, 300 S W. 997, 221 
MoApp 1173 

85.5 Ind—City of Bloomington v. 
Hancock, 70 N E 2d 631, 224 Ind. 
609. 

85.10 Idaho.—Guiles v. Kellar, 192 
P.2d 853, 68 Idaho 249. 

85.15 Idaho.—Guiles v. Kellar, su¬ 
pra. 

85.90 Va .—Avery v. County School 
Bd of Brunswick County, 64 S.E 
2d 767, 192 Va. 829. 

Tra&smlBsloii only on request 

It will be presumed that clerk of 

trial court has performed official 

duty imposed on him by appellate 


rule section permitting him to trans¬ 
mit record only on request of appel¬ 
lant's counsel after twenty days or 
at request of both counsel within 
'cs.s time. 

Va—Avery v. County School Bd of 
Biunswlek County, 64 S.E 2d 767, 
192 Va 329 
Presuiuption rebutted 
Va —Avery v County School Bd. of 
Brunswick County, supra. 

85.25 Bstimate of oost 

Court would not assume that 
clerk would willfully refuse to per¬ 
form hia duty with re.spcct to the 
estimate of cost of preparing tran¬ 
script if his attention had been called 
1 hereto 

Cal —Flint V. Board of Medical Ex¬ 
aminers of State of Cal , 165 P.2d 
694, 72 C A 2d 844 

85.30 Ky —McIntosh v Armour & 
Co of Illinois, 131 S W 2d 393, 279 
Ky 617. 

85.35 Mass —Maraghey v. Tarpoy, 
134 NE2d 440. 

85.40 Cal —Huhnemann v. Paefle 
Gas & Electric Co., 88 P 2d 748, 31 
C.A2d 692. 


85.45 Ind—Smith v. American Creo- 
sotlng Co., 60 N.E 2d 916, 221 Ind. 
613 

86. Kan—O’Brien v. Creltz, 10 Kan. 
202 

Watkins v La Mar, 69 P. 730, 10 
Kan App. 226 

87. Ariz—Curtis v Boquillas Land, 
etc. Co, 71 P. 924, 8 Ariz 268, af¬ 
firmed 76 P 612, 9 Ariz. 62, affirmed 
26 set 192, 200 US. 96, 50 L Ed. 
388 

88. Cal —TTirons v. Clare, 177 P. 291, 
38 C A 608. 

89. Wash —Pennsylvania Casualty 

Co V E. H Stanton Co., 144 P. 
903, 82 Wash. 683. 

90. La—Allaln v Preston, 5 La. 478. 

91. Ind—Gclsen v. Reder, 51 N.E. 
363, 1060, 161 Ind. 629—Marsh v. 
Bower, 61 N E 480, 151 Ind 366 

M(‘.sker v. Fitzpatrick, 94 N.E. 
827. 48 Ind.App. 618. 

92. Colo.—French v. Guyot, 70 P. 
683, 30 Colo. 222. 

92.5 Iowa —Kortrlght v. Strater, 269 
N.W. 746, 222 Iowa 603. 
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§§ 1581-1582 APPEAL & ERROR 

the district judge of another county who ordered 
an extension of time for filing the record on ap¬ 
peal was properly called in as allowed by statute,®^ 
but the mere appearance of respondent's attorneys 
at the time that a judge other than the one tr 3 ring the 
case certified the transcript does not authorize the 
assumption that respondent acquiesced therein,®^ 

Also, in some cases, rather than to presume an er¬ 
ror in the proceedings, the appellate court will pre¬ 
sume an error in making up the record®^ or certifi¬ 
cate.®® Where cases involving three plaintiffs were 
tried together and evidence in only one case was re¬ 
ported, it may be assumed that the evidence is ap¬ 
plicable to all three cases, where briefs do not show 
otherwise.®® ® 

Will not assume record. In the absence of a suffi¬ 
cient record, the appellate court will not assume a 
record from the briefs of the parties, at least to the 
extent of proceeding to an ultimate declaration of 
the rights of one party as against the others.®^ 

Partial transcript. Under a rule of court so pro¬ 
viding, if a record on appeal does not contain all of 
the papers, records, and oral proceedings, but is 
certified by the judge or the clerk, or stipulated to 
by the parties, the appellate court must pre.sumc, 
in the absence of proceedings for augmentation, that 
the record includes all matters material to the 
determination of the points on appeal.®^-® The rule 
applies to judgment roll appeals.®^-^® An amend¬ 
ment to the rule provides that on an appeal on the 
judgment roll alone, or on a partial or complete 


5 C.J.S. 

clerk's transcript, the presumption shall not apply 
unless the error claimed by appellant appears on the 
face of the record.®*^ !® 

§ 1582. Filing and Contents of Brief 

Under appropriate court rules, It will be presumeef on 
appeal that the appellant's brief contains all the evidence 
favorable to him, and that the court properly allowed 
an extension of time for filing the brief. 

Under some court rules relating to the contents of 
briefs, it is to be presumed on appeal that appellant 
has set forth in his brief all the evidence favorable 
to him,®® and that counsel have presented all por¬ 
tions of the record which they desire to have con¬ 
sidered by the appellate court.®® Where appellant 
does not brief the case against one of several op¬ 
posing parties, it will be assumed that he does not 
seek a reversal as to that party.®®-® Where appel¬ 
lant failed to abstract the evidence in his brief, the 
reviewing court will consider appellee’s abstract as 
correct and sufficient to support the judgment.^ The 
court may assume as correct an assertion in the 
reply brief that a certain fact was not disputed, 
where no contrary testimony is shown in appellant’s 
brief.® Where a claim is based on the provisions of 
a statute of another state which was not pleaded, 
the appellate court may assume that the quotations 
of the brief were correct extracts of the statute.® 

Extension of filing time. It will also be presumed 
on appeal that an order of the trial court extending 
the time for filing briefs was for good cause shown, 
where the order so recites.^ 


93. Cal.—Bell v. Brigance, 229 P. 
27. 194 C. 446. 

Wyo.—Miller v. New York Oil Co., 
236 P. 323, 32 Wyo. 483. 

94. Cal.—Moore Grocery Co v. Los 
Angeles Nut House, 266 P. 683, 90 
C.A. 792. 

95. Or.—Russell v. Lewis, 3 Or. 
380. 

96. Mont.—Foster v. Winstanley, 
102 P. 674, 39 Mont. 314 

96.5 Mass.—Johnson v. Kanavos, 6 
N.E2d 434, 296 Mass. 373. 

97. Mont.—Nepstad v. East Chicago 
Oil Ass'n, 29 P.2d 643, 96 Mont. 183. 

97.5 Cal.—^Meyer v. State Bd. of 
Equalization. 267 P.2d 257, 42 C.2d 
376—In re Pierce’s Estate, 196 P. 
2d 1, 32 C.2d 266. 

Sloan V. Stearns, 290 P.2d 382, 
137 C.A.2d 289—Tooke v. Allen, 192 
P.2d 804, 85 C.A.2d 230. 

Piurposs of nOs 

Purpose of the rule is to encourage 
brief and Inexpensive records on ap¬ 
peal. 


Cal.—Krouse v. Justice’s Court of Tp 
No. 2, Lake County, 229 P.2d 80C, 
103 C.A.2d 311. 

Sale held laapplloable to appeal 
taken before effective date of rule 
Cal—Palpar, Inc v. Thayer, 189 P. 
2d 752, 83 C.A.2d 809—Culver v. 
Culver, 160 P.2d 292, 65 C.A.2d 145. 

97.10 Cal —Utz V. Aureguy, 241 P. 
2d 639, 109 CA.2d 803—Palpar, Inc 
V. Thayer. 186 P 2d 748, 82 C.A.2d 
678—Alkus V. Johnson-Paclflc Co., 
181 P.2d 72, 80 C.A.2d 1. 

97.15 Cal.—^Krouse v. Justice's 

Court of Tp. No. 2, Lake County, 
229 P.2d 806, 103 C.A 2d 311. 
▲xmendmeat held inapplicable to an 
appeal perfected before effective date 
of amendment 

Cal.—Krouse v. Justice’s Court of 
Tp. No. 2, Lake County, 229 P.2d 
806, 103 C.A.2d 311. 

98. Cal.—Yolland Ice & Fuel Co. v. 

Mulcahy, 238 P. 119, 72 C.A. 722. 
Ind.—Dorlot v. Haskell & Barker 


Car Co. 137 N E. 283, 79 Ind.App. 
535 

4 C J p 796 note 12. 

99. Cal —TV'terkin v. Randolph 

Marketing Co, 191 P. 947, 48 C A. 
300—Anderson v. Wilcox, 172 P. 
398, 36 CA. 430. 

Portions relied on for reversal 
It mav be presumed that appellant 
has pointed out in his brief those por¬ 
tions of the record which are relied 
on for reversal. 

Cal.—Bryant v. Kelly, 265 P. 817, 
203 C 721. 

99.5 Tex.—Carrell v. Dalla.s Railway 
& Terminal Co., Civ.App., 161 S. 
W.2d 869, error dismissed. Judg¬ 
ment correct 

1. Okl.—Jackson v Reynolds, 3 P.2<i 
1041, 152 Okl. 213 

8 . Cal.—Lasky v. American Indem¬ 
nity Co., 282 P. 974, 102 C.A. 192. 

3. Del.—^Eisner v. United American 
Utilities, 180 A. 689, 21 Ch. 73. 

4. Wash—Chapin v. Port Angeles,. 
72 P. 117, 31 Wash. 686« 
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